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SUMMONS AND co:MPLAINT. 

(Filed Septen1ber 1, 1922.) 

rrHE STATE OF NEW JERSEY, to Trenton and Mercer l O 
County Traction Corporation: 

You are sun1moned to ans,, rer the an-
nexed complaint of Leonard Baus and 

(L. S.) James Meaney, in au action at law in the 
:Mercer County Court of Co1nmon Pleas. 
And take notice that unless you file your 

answer to said complaint with the clerk of the 1\1:er-
cer County Court of Common Pleas, at Trenton, 
within twenty da.ys after service upon you of this 
writ -and the annexed con1plaint, the plaintiff n1a.y 
proceed in the suit and judg1nent may be entered 20 
against you. 

vVitness, ERWIN E. 1\1:ARSHALL, Judge of the Court 
of Con11non Pleas of Me·rcer County, at Trenton, 
this twenty-njnth day of August, A. D. nineteen hun- . 
dred and twenty-two -. 

lVIARTIN p. DEVLIN' 
Attorney. 

HARRY A. HARTPENCE, 
Clerk. 

30 



2 Coniplain.t 

COMPLAINT. 

( Filed Septe111ber 1, 1922.) 

Plaintiff, Leonard Baus, of 115 Rusling Street, 
Trenton, l\!IerccT County, N e·w Jersey, complains 
and says: 

1 O 1. That the defendant, The Trenton and Mercer 
County Traction Corporation, a corporation exist-
ing and acting under the laws of the State of New 
Jersey, is the o:wner and operator of a street car 
systen1, consisting of tracks, cars, v,rires, poles and 
other equip1nent which is located and operating in 
the various streets in the City of Trenton, and 
County of 1\1:ercer, and State of New Jersey. 

2. That on April 29, 1922, the said defendant, by 
20. its en1ployees, servants and agents, ·was operating 

street car known as car # 168, for the carrying of 
passengers for hire in said city, northerly on its 
tracks on South Clinton Avenue, Trenton, N. J., and 
while so operating the said street car on South 
Clinton A ve.nue, the said plaintiff was riding in 
an auto delivery truck o-wned and operated by one 
,J a.mes l\!Ieaney, and the tiaid plaintiff was in said 
auto delivery huck and not ope·rating the said auto 
delive1·y truck, and ha.Ying no control thereof, and 

30 being lawfully in said auto delivery truck, and being 
lawfully on said highway, and through no fa ult or 
negligence on his part, the said defendant, by its 
agents, servants and employees, who 'Were operating 
said car # 168, did so 11egligently, carelessly and 
recklessly operate the said car # 168 as to run into 
and collide Vi7ith the auto delivery truck on ·which 
the said plaintiff ,Yas riding, and did crash into, 

I .. 

C om.pla,irn.t 3 

sn1ash, and break the said auton1obile, delivery truck 
and cau·se the said plaintiff to be thrown fro -m the 
said truck onto the said street, and januned in such 
a manner between the said delivery truck and the 
said street car so as to bruise ·, cut, break and injure 
the said plaintiff's body, legs, arms, and head, by 
:reason of which the said plaintiff has been injured 
pern1anently, about the ! head, body and ~.rms, and 
permanently in his nervous system, and his left leg 
has be·en amputated, all of ·which injuries are the 10 • 
result of the said negligence of the said defendant. 

3. The negligence of the defendant c.?nsist~d of its 
agents, servants and en1ployee,s operating said ~tre·et 
car at a rate of speed higher than was consistent 
with the saf etv of this plaintiff and other use,rs of 
the hio·hway, ;nd that the said defendant did not 
o·ive a~1y signa.1 or sio·nals indicating its approach 
to and near the plaintiff; so as: to ,v.arn said pl~intiff 
of its being on the highway; and that the said d~- 20 
f endant by its agents, servants and emp~oyees, did 
not look in front of its car when the . said car was 
being operated along said South Clinton Avenue, so 
as to inf orn1 and acquaint itself with the places and 
positions of the plaintiff and other · use-rs_ of' the state 
hio·hway. That the said defendant, by its servants, 
ag

0
ents and operators, was opcra~ing its car at such 

a high rate of speed that the said car was beyond 
and out of the c,ontrol of the agents, servants, and 
employees of the said defendant. 30 

4. By reason of said action the said plaintiff ,vas 
injured and bruised in th_e arn:s, _bo~y, head, legs, 
feet and hands, and that said pla n1tiff is pern1anently 
injured in that he has had his left leg an1putated, 
and that his nervous system has been so shocked 
that it i~ permanently injured, and that he has suf-
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fered and endured great pain, and that he will be 
permanently disabled, and he ,vill never again be a 
w~ll. person, and he will be unable to go about his 
affairs as usual, and that he will be deprived of the 
s~me power to earn a livelihood as heretofore, and 
,vill be unable to pursue the occupation and life of 
a normal and well person, and that he has been con1~ 
pelled to expend lai·ge sums of money on docto ,rs 
hospital, n1edicine and inuscs, and th;t he has lost 
larg:e sun1s ,of inouey by being unable to pursue his 
calling and occupation, and that he will have to 
spend. large sums o_f n1oney for 1nedicines, n1edical 
attention, and nursing, and that he will suffer the 
lo~s in the future of large sums of n1oney, from 
being pern1anently injured and u11a ble to work at 
his forn1er occupation, and ,vill never ao·ain be able 
to earn his living as a norn1al and well n1an and 
there£ ore, has suffered great losses and is damaged~ 

20 · 5. Plaintiff claims for his damages the sum of 
$15,000.00. · 

Plaintiff, J aines l\Ieaney, 1017 South Clinton Ave-
nue, Trenton, N. J., complains and says: 

1. That the defendant, the Trenton and :Mercer 
County _T-raction Corporation, a corpoi·ation existing 
and acting 1u1der the laws of the State of New Jer-
siey, is the owner and operator of a street car svstein 

30 con~isting of tracks, cars, wires, poles and · other 
equipn1ent which is located and opei·ating in the vaJ·i-
ous streets in the City of Trenton, and County of 
l\1:e-rcer, and State of New Jersey. · 

. . 2. That on April 29, 1922, the said defendant, by 
its en1ployees, servants and agents, was operating 
street car known as car # 168, for the , carrying of 
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passengers £01· hire in said city, northerly on iis 
tracks on said South Clinton Avenue, Trenton, N. 
J., and while so operating the said street ca,r on 
South Clinton Avenue, the said plaintiff was operat-
ing an auto delivery truck owned. and operated by 
hin1, and while so operating saicl auto dclive _ry truck 
in a, careful and lawful inanncr in a northeasterly 
direction on said South Clinton Avenue, Trenton, 
N. J., and without any fault on the part of the said 
plaintiff, the said defendant, by its servants, em- 1 O 
ployees and agents, was operating car # 168. in a 
northerly direction on said South Clinton A venue, 
and while so operating said car negligently, ca.re-
lessly and reckle .ssly, ran into and collided ,vith the 
said defendant's aut01nobile do livery truck, thereby 
throwing the said plaintiff to the street and smash-
ing and breaking to pieces, and cla.maging generally, 
the said auto delivery truck of the said plaintiff, 
thereby causing great damage to the said auto de-
livery truck. 20 

3. The negligence of the defendant consisted of its 
agents, servants and employees operating said street 
car at a rate of speed higher than was consistent 
with the s,afety of this plaintiff and other users of 
the highway, and that the said defendant did not 
give any signal oir signals indicating its approach 
to and near the plaintiff, so ,as to warn said plaintiff 
of its being on the highway; a11d that the said defen-
dant by its agents, servants and employees, did not 30 
look in front of its car when the said car was being 
operated along said South Clinton Avenue, so as to 
inforur and acquaint itself with the places and po-
sitions of the plaintiff and other users of the state 
highway. That the , said defendant, by its servants, 
,agents and operators, was operating its car at such 
a high rate of speed that the said car was beyond and 

,. 
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out ,of the control of the agents, servants and en1-
ployees of the said defendant. 

4. By means ·whereof the auto delivery truck o,f 
said plaintiff was broken and smashed in various 
parts, thereby causing the said plaintiff to spend a 
large sum of money, to wit; $300.00, for the repairs 
of the said aut ,o dehvery truck, and also to cause 
the said plaintiff to expend sums of money to em-
ploy ·and hire -another truek to perform the work of 

10 the said plaintiff, for which the said plaintiff ex-
pende ,d the s1aid suin for hire about $100.00. 

5. Plaintiff demands damages 111 the · sum of 
$500.00. 

6. Plaintiff, Leonard Baus, demands damages 111 
the su1n of $15,000.00. 

7. Plaintiff, James Meraney, demands damages in 
20 the sum of $500.00. · 

30 

MARTIN p. DEVLIN' 
Attorney of Pla:intiff s. 

[ENDORSED] 

I here by de,p1i. tize and appoint Frank 
Conard, of Trenton, N. J., a Special 
Deputy to Serve the within writ. 

Witness my hand and seal this 29th 
day of August, A. D. 1922. 

"\Valter Firth (L. S.) 
Sheriff of l\1ercer County. 

Served within Su1n111ons and Com-
plaint, Aug·ust 29, A. D. · 1922, upon 

" 

Answe1' 

Trenton and l\!Iercer County Traction 
Corporation, def 't., by giving and de-
livering· a true copy thereof to Rankin 
Johnson, President of said corp., per-
sonally, at the office of said corp. Room 
701 Broad 1 St. Bank Bldg., Trenton, N. 
J. 

V\T alter Firth Sheriff bv ' .. 
Frank Conard, 

Spec. Dep. 

ANSvVER. 

( Filed January 3, 1923.) 

l\lIERCER COUNTY COUR .T OF COl\LMON 
PLEAS. 

LEONARD BAus and JAMES) 
l\lIEANY, 

Plaintiffs , 

V. ) TRENTON & l\fERCER CouNTY 

TRACTION CORPORATION' 
Defenda ,nt. 

Action at La \V. 

Answer. 

ANSWER TO FIRST CouNT. 

1. P ,aragraph one is ad1nitted. 

2. Paragraph 2 is denied. 

7 

10 

20 

30 
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8 Answer 

3. Paragraph three is denied. 

4. Paragraph four is . denied. 

Defendant denies that the , plaintiff, Leona :rd Haus, 
is entitled to damages from it in the sum mentioned 
in the c.omplaint, or in any other sum. 

FIRST DEFENSE To FIRST CouNT. 

The defendant was not, nor were any of its ser-
vants or agents, guilty of negligence resulting in in-
jury to the plaintiff, Leonard Baus. 

SECOND DEFENSE TO FIRST COUNT. 

The injury to the plaintiff, Leonard Baus, alleged 
20 in the complaint, if suffered at all, was caused solely 

by the negligence of the , plaintiff, James Meany, in 
driving his automobile upon the tracks of the defen-
dant when the defendant's troHey car was so close 
tha ,t the operato.r thereof could not bring the same 
to a stop in time to avoid a collision with the auto -
mobile truck of the said J an1es Meany, though the 
operator of defendant's trolley ca.r had the sa1ne in 
proper control and was in every respect exercising 
due care and diligence for the s1afety of other per-

30 sons and vehicles using the highway. 

THIRD DEFENSE TO FIRST COUNT. 

The plaintiff, Leonard Baus, was guilty of negli-
gence contributing to the injury alleged in the com-
plaint, if suffered at all, in that while he was riding 

Answer 9 

in the automobile truck of the plaintiff, J an1es 
:Meany, toward and upon the tracks of' the def~ndant 
company, he did not observe due care for hrs own 
safe ,ty and did not see the trolley car of the defen-
dant, although) said trolley car was so-close that the 
operator thereof, in the proper exercise of his duties, 
could not bring said trolley car to a stop in time to 
avoid a collision, though the said operator was exer-
cising due care and diligence for the safety of other 
persons and vehicles upon the highway. Said Leon- 1 O 
ard Baus should ha .ve observed the approach of said 
trollery car and should have warned the said J a1nes 
Meany thereof. The said Le,onard Baus was further 
guilty of contributory negligence h1 that at the : ti1ne 
of the accident n1entioned in the complaint, he was 
engaging the said James Meany in conversation and 
otherwise distracting his attention f ron1 the proper 
operation ,of the n1otor vehicle of said J an1es JYieany. 

The said Leonard Baus was further guilty of con-
tributory negligence to his injury in that at the tim .e 20 
and place of the accident alleged in the complaint, 
he was riding either upon the runnng board of -the 
automobile of the plaintiff, James Meany, directly 
in front of the approaching ca,r of the defendant, or 
he was sitting in the said automobile truck with his 
foot and other portions of his body extending outside 
of the body of the said automobile truck. 

The said Leonard Baus is not entitled to recover 
in this action because of his contributory negligernce. 

ANSWER TO SECOND COUNT. 

1. Pa ,ragraph one is admitted. 

2. Paragraph two is denied. 

30 
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10 Answer 

3. Paragraph three is denied. 

4. Paragraph four is denied. 

Defendant denies that the plaintiff, J an1es Meany, 
is entitled to damages frmn it in the su1n mentioned 
in the complaint, or in any other sum. 

FIRST DEFENSE TO SECOND COUNT. 

The damages of the plaintiff, J a.mes Meany, -as 
alleged in the eon1plaint, if suffci·ed at all, resulted 
solely fron1 his negligence in that at the tin1e and 
place mentioned jn the complaint, he drove his auto-
mo bile delivery truck upon the trolley tracks of the 
defendant -without observing due ca.re for his own 
safety and the saf ety1 of passengers using the trolley 
car and the operator the,reof in that he did not take 

20 proper 1neasures to observe the approach of said 
trolley car though the same ·was so close that the 
operator thereof, in the exercise of due care and 
diligence and having his car in proper control, could 
not stop the same in time to avoid a collision with the 
plaintiff's auton10 bile. 

The said James Meany is further guilty of neg-
ligence in that at the ti1ne of said accident and i1n-
n1ediately prior thereto, he was engaging in con-
versation with the said Leonard Baus and was not 

30 giving proper attention to the operation of his auto-
mobile. 

SECOND DEFENSE TO SEcOND Cou~T. 

If the negligence of the plaintiff, James Meany, 
alleged in the first defense of the second count was 

Notice td Amend Com.pla,int 11 

not the sole cause ,of said accident, then the said 
negligence contributed thereto and the said plaintiff 
is not entitled to recover in this action. 

IC.\.TZENBACH & HUNT, 
Attorneys for Defendant. 

NOTICE. TO A:WIEiND COlvlPLAIN'l1. 

( Filed Decern ber 22, 1924.) 

:MERCER COUNTY COURT OF COlvf:WION 
PLEAS. 

LEONARD BAUS, )' 
P la.irdi ff, 

V. ) TRENTON AND 1\1 E R C E R 
COUNTY TRACTION COR-
PORATION, 

Defenda ,nt. 

Action at Law. 
Notice to Amend 

Co1nplaint. 

To Katzenbach & Jlunt, Es iqs., Attorneys of Defen,_ 
da.nt: 

10 

20 

Sirs: Take . Notice that I will apply to his IIonor, 30 
Erwin E. 1\1arshall, Judge of the Court of Common 
Pleas of Mercer County, at the Court House in 
Trenton, 1\1ercer County, on Friday, the 26th day 
of December, 1924, at 10.00 o'clock in the forenoon, 
or as soon thereafter as counsel can be heard on the 
sarn.e, for an order to amend the damage clause of 
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On motion of 
JV!ARTIN p. DEVLIN' 

Attarney of Pla .intiff. 
Dated January 2nd, 1925. 

AJVIENDED CO1fPLAINT. 

l\{ERCER COUNTY COURT OF COJ\IJVION 
PLEAS. 

LEONARD BAUS, 
Plaintiff 7 

V. 
TRENTON AND l\i( E R C E R Action at Law. 

20 COUNTY TRACTION COR-
PORATION, 

Amended Con1plaint. 

Def endant. 

Plaintiff, Leonard Baus, of 115 Rusling Street, 
Trenton, l\fercer County, N e-w Jersey, co1nplains and 
says: 

1. That the defendant, The Trenton and JVIercer 3o County 'l~raction Corporation, a corpo-ration existing 
and acting under the la ·ws of the State of N ef"\v J er-
sey, is the OViTJ.1er and opera.tor qf a street car system, 
consisting of tracks, cars, wires, poles and other 
equipn1e,nt ,vhich is located and opera.ting in the 
various streets in the City -,of Trenton, and County 
of Mercer, and State of New Jersey. 

A mended C ovinpla,int 15 
2. That on April 29, 1922, the said defendant, by 

its en1ployces, servants and agents, was operating 
street car lo1ow11 as ear No. 168, for the carrying 
of passengers for hire in said city, northerly on its 
tracks on South Clinton A venue, Trenton, N. J., and 
while sio operating the said sti·eet car on South Clin-
ton A venue, the said plaintiff was riding in an auto 
delivery truck owned and operated by one J a,1nes 
Meaney, and the said plaintiff was in said auto de-
livery truck and not operating the said delivery 10 
truck, and ha .ving no control thereof, and being law-
fully in said auto truck, aa1d being lawfully on said 
highway, and through no fault or negligence on his 
part the said defendant, by its agents, servants and 
en1ployees, who were operating said car No. 168, did 
so negligently, carelessly and recklessly operate the 
said car No. 168 as to1 run into and collide with the 
auto delivery truck in which the said plaintiff was 
riding, and did crash into, smash and break the said 
automobile delive ·ry truck and cause the said plain - 20 
tiff to be thrown fron1 the said truck onto the said 
street, and jammed in such a n1anner between the 
said delivery truck and the said street car so as to 
bruise, cut, break and injure the said plaintiff's body, 
legs, arms and head, by rea.son of which the said 
plaintiff has be.en injured permanently, about the 
head, body and arn1s, and per111anently in his ner-
vous s,ysten1, and his left leg ha .s been amputated, 
all of ,;vhich injuries are the result of the said neg-
ligence of the said defendant. 30 

3. The negligence of the defendant consisted of its 
agents, servants and empl ,oyees ope,rating said street 
car at a rate of speed higher than was consistent 
with the safety of this plaintiff and other users of 
the highway, and that the said defendant did not 
give any signal or signals indicating its a.pproach 
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to and near th0 plaintiff; so as to warn said p1'aintiff 
of its being on the highway; and that the said defen-
dant, by its agents, servants and ein.ployees, did not 
look in front of its car when the 1 said car ·was being 
ope-rated along said South Clinton Avenue, so as to 
inform and) acquaint itself with the place ,s and posi-
tionsi .of the plaintiff and other users of the state 
highway. That the said defendant, by its servants, 
agents and operators, was opera.ting· its ear at such 

1 O a high rate of speed that the said car ·was bevond 
and out of the control of the agents, servants" and 
employees of the said defendant. 

4. By reason of said achon the said plaintiff ·was 
injured and bruised in the arms, body, head, legs, 
feet _and hands, and that the said plaintiff is per-
111anently injured in that he has had his le.ft leg 
amputated, and that his nervous system has been so 
shocked that it is permanently injured, and that he 

20 has suffered and endured great pain, a.nd that he 
will be permanently disabled, and he will never again 
be a well person, and he will be unable to g,o about 
his affairs as usual, and that he will be deprived of 
the san10 power to earn a livelihood as heretofore, 
and will be unable to pursue the occupation and life 
of a normal and well person, and that he has been 
c01npelled to expend la,rge su1ns of n1oney on doctors, 
hospital, medicine and nurses, and that he has lost 
large sums of money by being unable to pursue his 

"'O calling and occupation, and that he will have to 
) ' spend la,rge sums of 1noney for 111edicines, n1edic1al 

attentioi1, and nursing, and that he ·will s·uffe.r the loss 
in the future of large sun1s of rn:oney, from being 
permanently injured and unable to work at his for-
1ner occupation, and will ne,ver again be able to earn 
his living as a normal and well rn1an and, there£ ore, 
has suffered great losses and is damaged. 
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Plaintiff claims for his dan1ages the , sun1 of twenty-
five thousand ($25,000.00) dollars. 

MARTIN p. DEVLIN' 
Attorney of Plaintiff. 

DOCI{ET. 

MERCER COUNTY COURT OF COMMON 
PLEAS, 1net on Friday, December 26, 1924, at 10.45 
o'clock A. M. Present HoN. ERWIN E. MARSHALL. 10 

. LEONARD BAUS, 
Plaintiff, 

V. 
TRENTON 

CouNTY 
AND :lYI E R C E R 
TRACTION CoR-

PORATION, 
Defe11damt. 

Con1mon Pleas Issue. 
At La ,w. 

:MARTIN P. DEVLIN, a.tto,rney for plaintiff. 
:MEssRs. l(ATZENBACH AND HuN 'T, attorneys for de-

fendant. 

20 

After an argu111ent of counsel for plaintiff and 
defendant on a motion to amend declaration from 
fifteen thousand dollars to twenty-five thousand dol-
lars dan1ages and the Court having heard respective 
counsel on said 111otion, announced that he would 
take the case under adviseinent and announce his de- 3o 
cision in the nea ,r future and viTould also give date 
for trial of said issue ,at same ti111e. 

MERCER COUNTY COURT OF-COMMON 
PLEAS met on Friday, Jan. 2, 1925, at 10.40 

'1 k A M Prese ,nt HoN. ERWIN E. MARSHALL. 0 C OC . , 

,.. 
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LEONARD BAUS, 
Plaintiff, 

V. 
TRENTON AND M E R C E R 

CouNTY TRACTlON CoR-
POBATION, 

Def endant. 

C01nmon Pleas Issue. 
At Law. 

The Court announced in the above entitled cause 
that the motion to a.mend pleadings fron1 fifteen 
thousand dollars to twenty-five . thousand dollars is 
all_o~ed. Also announced that the date for trial of 
said issue is s•et clown for Jan. 26, 1925. 

lVI~R,CER COUNTY COURrr OF CO1fYION 
P,LEAS met on l\!Ionday, January 26, 1925, at 10.00 

ZO O clock A. M. Present HoN. ERWIN E. lVlARSHALL. 

30 

LEONARD BAUS, 
Plaintiff, 

V. 
TRENTON AND MB RC ER 

COUNTY TRACTION COR-
PORATION, 

Def e11dant. 

O0In111on Plea .s Issue. 
Action at Law. 

}HARTIN P. DEVLIN, attorney for plaintiff. 
l\1EssRs. I{ATZENBACH AND HUNT, for defendant. 
Ordere~ th~t th e sheriff return a panel, whereupon 

the following Juroi·s were called and seve •rally sworn: 
1. Lorett ra Billino·s o, 
2. Frank Martin 

' 3. Alf red Foclen 
' 
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4. Charl es l\1cTighe, 
5. Nan Bertels, 
6. Howard E. Broker, 
7. Thomas Hammett, 
8. Walter E. Boza.rth, 
9. Clarence Branson, 

10. Bernard Tohill, 
11. George A. I-Iutchinson, Jr. 
12. J. Forn1an Rose. 

John F. Trainer sworn as stenographer. 
Mr. Devlin, for plaintiff, called: Offers ma .p and 

instead of calling Abran1 Swan, Jr., civil engineer, 
to testify, reads the te ·stin1ony given by hin1 in the 
forn1er trial. l\!lr. Devlin, for plaintiff, called J a.mes 
Meany, S. l\!ladaline Spicer, S. :M.rs. Jennie Ma.rtin, S. 
Stella Billinghain, S. John Oswald, S. Alexander 
I~aemer, S. l\!lorris Frey, S. Joseph Lauderkin, S. 
l\!Irs. Winifred l\!Iurphy, S. 

Case adjourned. 

MEROE ;R COU 'NTY COURT OF COl\{MON 
PLEAS inet on Tuesday, Jan. 27, 1925, at 10.00 
o'clock A. l\!I. Present 1-IoN. ERWIN E. MARSHALL. 

LEONARD BAUS, 
Plaintiff, 

V. 
TRENTON AND M E R C E R 

CouNTY TRACTION CoR-
PORATION, 

Defendant. 

Common Plea.s Issue. 
Action at La.w. 

Case continued. 
Mr. Devlin, for plaintiff, called Leonard Baus, S. 

Frank Naylor, S. Willian1 . Redden, S. Mrs. l\1ary 

10 

20 

30 
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Vanderbeck, S. Walter Adams, S. J mnes Meany, S. 
Dr. Houghton Smith, S. Dr. 1VI1artin W. R.eddan, S. 
Mrs. Sue He,nry, S. 1tirs. Nettie Baus, S. 

Rest 
1tir. Hunt, for clefeuclant, asked leave to 1nake a 

motion for non-suit, which was denied and an ex-
ception allowed. ntiotion also niade to take jury to 
scene of accident which was1 denied and an exce,ption 
allowed. 

l O 1tir. Hunt, for c1efencla.nt, called Cecilia Han1ilton, 
S .• Jos. I{noble, S. Teresa I(noble, S. Eclwa,rd :Mac-
Sweeney, S. Catherine 1\!IacSweeney, S. I(arl J. 
Scheaff, S. W. Earl Rochford, S. Sylvester Sherry, 
S. 

Ca se adjourn ed. 

11:ERCER COUNTY COUR ,T OF . C01tI110N 
20 PLEAS niet 011 1Vednesda ,y, Jan. 28, 1925, at 10.00 

o'clock A. 1\!I. Present HoN. ERWIN E. MARSHALL. 

30 

I 

LEONARD BAUS, 
Plaintiff, 

V. 
TRENTON 

COUNTY 
AND JyI E R C E R 

TRACTION CoR-
PORATION, 

Defenda .nt. 

Case continued. 

00111111011 Pleas Issue. 
Action at Law. 

11r. Hunt, for defendant, made a 1110tion for a rni~-
trial on account of an article appearing in the Sun -
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day Times Advertiser of Jan. 25, 1925, vi7hich n1otion 
·was denied and an exception allowed. 

11r. Hunt, for the defendant, offers the article in , 
evidence and · objected to by Mr. Devlin, for the 
plaintiff, which objection was overruled 1and the ar-
ticle marked Exhj_bit Dl, and an exception taken 
by the plaintiff and allowed by the Court. 

JYir. Hunt, for the defendant, called Joseph 
Plumeri, S. Donald R. Bryant, S. He,rvey S. 11oore, 
S. Edv.rard J. Pea.rtree, S. l 0 

~Thile waiting f,or the defendant's doctors, 1tir. 
Devlin, for the plaintiff, offered rebuttal evidence · 
and recalled Leonard Baus, Mrs. Nettie Baus. 

Mr. I-Iunt, for the defendant, recalled Dr. Reddan 
for cross- exan1ination and to show hospital records 
and called Dr. Edgar B. Funkhauser, S. 

Rest. 
After an argurnent of counsel and a charge by the 

Court, the jury retired with Frank Fair and Kath-
erine Haines, court attendants duly sworn to attend 20 
them to consider their verdict and having agreed 
upon their verdict, co1ne again into court and by 
their foren1an say they' find in favor of the plaintiff 
and against the defendant in the sun1 .of s1i..xteen thou-
sand dollars dainages, ancl so say they all. 

vVhereupon, it is ,ordered that judgment final be 
entered in favor of the above named plaintiff and 
ao·ainst the above nan1ed defendant for the sun1 of 
sixteen thousa.n<l dollars, besides costs of suit to be 
t~xed. 30 
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TESTIMONY. 

MERCER COUNTY COURT OF COM:MON 
PLEAS. 

LEONARD BAUS 
' Plaintiff, 

V. 
TRENTON AND M E R C E R 

COUNTY TRACTION COR-
PORATION, 

Before MARSHALL, J., and a jury. 

APPEAR.AN CES : 
MARTIN P. DEVLIN, EsQ., for the plaintiff. 
I(ATZENBACH & HUNT 1EDGAR W Hu E G ' . NT, >JSQ., 

EORGE GILDEA, EisQ., for the defendant. 

John~- Traine,r was sworn as reporter. 
The Jury was duly impannelled accepted and 

sworn. Mr. Devlin on behalf of th'e plaintiffs, and 
Mr. Hunt, o_n behalf of the defendant, opened the 
case to the Jury. 

Mr. Devlin: It is admitted that the defendant 
eo~p~ny owned and operated . the car that had th. 
colhs10n. is 

Abra im Swam,, Jr.-Direct 23 

Tufr. Hunt: And the man who vvas driving it is 
dead. He dropped dead shortly after the accident 
with heart disease. 

Mr. Devlin: :Mr. Swan, City Engineer, could not 
be here and it has been consented that the map be 
admitted and lV[r. S·wan 's testimony read. • I ,vill 
read the testimony and perhaps illustrate it to the 
jury. 

By the Court: The stenographer need not take 
this do,vn as he can get it fro~ the book. 

"ABRAM SwAN, JR., sworn for the plaintiffs. 

Direct examination. 

By Mr. Devlin: 

10 

Of the 20 
Q. Mr. Swan, you are the city engineer 

City of Trenton, are you not? 
A. Yes, sir. 
Q. And you have been so for a long while ? 
A. Yes, sir. 
Q. You are familiar with the streets -of the city? 
A. Yes, sir. 
Q. This map (indica ,ting) you drew for this cause 

at my request, didn't you? 
A. Yes, sir. 30 
Q. Will you make known to the jury what this 

map and1 all _the things on it represent? 
A. The map shows a portion of South Clinton 

Avenue between Beatty Street and Division Street. 
It is dra ,wn to a scale o-f one inch equals 40 feet. 
In other words, every inch on this map represents 
40 feet distance on the ground. The a.rrow denotes 
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the points of the compass, north, south, east and 
west, and is designated by the letters N. E. W. S. 
The various streets a.re designated by their names, 
such as Beatty Street, Whittalrnr Avenue, Rusling, 
Chestnut, Woodland and Division Streets, which are 
the .intersecting streets, South Clinton A venue being 
designated by the words "South Olinton Avenue" 
through here. (Indicating.) The outside parallel 
lines, heavy lines, are the extreme outside of the 

10 street, or the building line. The pink is the - side-
walk. The parallel dotted lines a.re the curb lines 
on the various streets. The red or orange lines 
through the middle of the street, are the tracks of 
the Trenton and Mercer County Traction Corpora-
tion and are designated as northbound track and 
southbound track, in orange ink. The word "Vitri-
~ed'' brick pavement in the center of the ma.p des-
ignates the pavement that exists on the entire street 

' both between the car tracks and on either side. The 
20 several red figures shown ·On the bottom of the map, 

or to the south of it, are distances showinO' 1 2 
' . 0 ' ' 3, 4, 5, and so on, up to 13, each number being 100 

feet a.part, or 2372 inches apart, making 100 feet 
between each number. The va,rious red objects 
shown here is first '' Truck No. 2, '' in red, Meaney 's 
property, occupied by hot houses, is designated in 
green with the word "Meaney" and then there is 
a blank spaee, shown in red here, ,vith two brick 
houses, and adjacent to that is the Liederkranz Hall. 

30 The severa,l red 10 bjects enclosed in black circles 
are arc lights. The black dotted lines adjacent are 
the lines with the pole suspending the li()'hts here. 
(~ndicating.) ~l of these are regular ~re lights 
with the except10n of the one at Whitaker Avenue 
which is incandescent and is s-o designated with 
'' Inc. '' The rest ''Arc.' ' That, I think, explains 
everything. 

Abra 1m Swam,., Jr.-Direct 25 

Q. You say "Truck No. 2"-is that the fire en-
gine house? 

A. Yes, sir ; that is the fire engine house, and is 
so designated. 

Q. Will you tell n1e the width of Clinton Street 
in front of Mea.ney's place ? 

A. The curb is all straight, all throughout, and 
varies in width very little, that is, throughout the 
entire length. It is between 39 and 40 feet; about 
39Y2 feet throughout will be the average. 10 

Q. Between curb lines? 
A. Between curb lines. The stre ,et is 66 feet wide, 

and it is a little over 12 feet from the curb to the 
track on either side, and the tracks are 14 and 7-
tenths, or, in other words, 14 feet, 9 inches, from 
gauge line to gauge line. 

Q. And what distance is there between the curb 
line and the trolley track ? 

A. The distance is a.bout 12 to12 an dhalf feet, 
it varying on account of the curbs weaving slightly. 20 

Q. And this space here (indicating) you say, 
means 100 feet? 

A. Between each figure is 100 feet. I did that 
for the purpose of sho'wing the distance between 
the various streets. In other ,vords, from Beatty 
Street to Division Street is a bout 1,320 feet, at the 
curb line. 

Q. Your 1na.p is scaled --
A. One inch equals 40 feet. 
Q. Did you indicate on this map the stops made 30 

by the trolley cars? 
A. The stops made by the trolley cars, no, I did 

not· I am familiar with a few of them, but not all ) 

of the ,m. 

Mr. Hunt: I have a map which shows the stops 
exactly, if you want to use it. 
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Mr. De,vlin: No, I vnll use this. 

A. (Continuing.) There is a stop-you n1ean in 
going in a northerly direction? 

Q. Northerly direction. 
A. Well, there is .a stop at this corner, at the 

northeast corner,- designated Beatty and South 
Clinton, near the drug store, there is a stop to the 
northbound track, and directly opposite, at the in-

10 tersection of Whittaker and Rusling, right about 
midway between the curbs; there is another stop at 
the Bijou Theatre at this point opposite Chestnut 
A venue, and there is one at Division Street, oppos-
ite the drug store on the northeast corner, on Di-
vision and South Clinton. 

20 

30 

Q. Are there any other stops there? 
A. None that I am familiar with. I took a car 

at these other places on several occa.sions that I was 
down there. 

Mr. Devlin: Cross-examine. 

Cross-examination. 

By Mr. Hunt: 

Q. "\iVhat is the grade of South Clinton Avenue 
as depicted on this map? · 

A. Any particular location? 
Q. Well, just an example. 
A. Well, there is a crown at about this point, in-

dicated by the word-at the end of the word ''Vitri-
fied.'' There is a crown there so that water runs 
over the tracks, descends towards Beatty Street, 
about 6 inches in a hundred feet, or a little less, 
and then it runs back the other way. 
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Q. Coming from Division Street they ascend on 
the grade, about hov,r much to a hundred feet 1 . 

A. About the same thing. It is a very slight 
grade, and in fact we have a minimum gr~de there 
of between 4 and 5, 6 inches on that entue street 
between these points. 

Q. You m.ean that is the minimum grade that you 
establish on the city stree ·ts 1 

A. That is the n1inimum grade that we establish 
in that section of the city, yes, sir. 10 

Q. That is considered just a sufficient grade to 
make the water run to the curb? 

A. That is the least grade , that we find practicable 
to carry the water away. 

Q. Yes. And so you call it a very slight grade. 
A. Very nearly level. It is only about that much 

in a hundred feet. (Indicating.) 
Q. Really a made grade, I suppose, in laying the 

pave1nent? 
A. No, it follows the contour-established years 20 

ago. . 
Q. Now did you indicate any trees on this map 1 
A. No, sir. 
Q. Did you observe whether or not 3:ny trees were 

growing along the side of South Chnto?- Avenue 
westerly from lVIr. J\feaney 's place of business 1 

A. I believe ther are several trees throughout the 
street, and telegraph poles. 

Mr. Hunt: That is all. 30 
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Re-direct examination. 

By Mr. Devlin: 

Q. Just ~no question. Did I understand you to 
say that this grade reached its peak at the words 
'' vitrified 7 '' 

A. The summit is about rig-ht there, at the ·vtord 
l O -at the southeast end of the .___, word ''vitrified.'' 

Q. And it slopes each way¥ 

20 

30 

A. It slopes toward Chestnut Avenue; the other 
way it slopes towards Beatty Street. It 1s a very 
slight incline. 

Mr. Devlin: That is all. 

.JAMES AiIEANEY, sworn for the plaintiff. 

Direct examination. 

By ~1r. Devlin: 

Q. Mr. Meaney, what is your business 7 
A. Florist. · 
Q. How long have you lived in Trenton 7 
A. All my life except for about a year and a half. 
Q. ·Where is your place of business at? 
A. 1017 South Clinton. 
Q. Do you know Mr. Baus, the plaintiff 1n this 

case¥ · 
A. I do. 
Q. How long have you known him 7 

. A. About twenty-five years; somewheres about 
there. 
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t . OJ Q. You owned an automobile truck at that une. 
A. Yes, I did. . 
Q. Do you reinem.ber the Saturday evening of 

April 29, 1922 7 
A. I do. 
Q. Do you remember being with Mr. Baus at your 

place of business that day7 
A. I do. 
Q. And do you remen1ber doing anythi~g with 

your automobile truck that day 7 . . , , . 10 
A. I was in the store and I said, I will go 

and put Lizzie to bed'' and he said, '' I will 
ride around with you'' and I said, '' Come on'' 
and I cranked thei 1nachine and looked up and down 
fro1n Chestnut Avenue to Dye Street and then 
started to turn and when I got about twelve inches, 
as near as I could tell, from the inside rail of the 
northbound track I saw a trolley car at Whittaker 
Avenue. 

Q. At Whittaker Avenue 7 20 
A. Yes. 
Q. Go ahead. 
A. Which was about 225 feet away and before I 

had O'Ot to the middle of the northbound track he 
was down and hit me and turned me right around 
and knocked me where I was coming from. Instead of 
the truck standing north and south it ·was ea,st and 
west. I put my hand down to get my eme,rgency 
brake and one wheel was hvelve inches fron1 the 
curb and the other seventeen a.nd a half. 30 

Q. Where did the street car go that hit you 7 
A. It went not quite to the corner, about four 

feet from the corner. 
Q. To the corner of what 7 . . . 
A. Beatty and Clinton; the front of 1t was about 

four feet past the pole with white paint on it. 
Q. Where was your garage~ 

... 
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A. In the rear of the store. 
Q. You were turning to go around to Beatty 

Street? 
A. Bea.tty Street. 
Q. As you looked up and down and saw no car 

did you see any other vehicle or wagon on the 
street? 

A. No. 
Q. Did you hear any signals? 

10 A. No. 
Q. From the trolley car? 
A. No. 
Q. Now, about what time in the evening ,vas it? 
A. Somewhere between seven and half-past; I 

should judge about twenty minutes after seven. 
Q'. How a bout lights on the street? 
A. I didn't notice any lights on the street, but 

the trolley was lit. 
Q. How about the lights on your car? 

20 A. They were lit. 
Q. The lights on your own truck. Now, what 

have you to say about the speed of the car that 
hit you; do you know anything about it? 

A. I don't know, o-nly he run about 225 feet while 
I was running about five to six feet'; I was about 
two-thirds of the way turned when he hit me. 

Q. What was the result of the street car striking 
your n1achine; what was the result, what happened? 

A. It knocked both wheels flat, !mocked the body 
30 off the chassis over 6 inches until it touched the 

wheels, it tore one side out. 
Q. What kind of a Ford wasi it? 
A. A Ford truck. 
Q. Will you describe the 1 front of it, where you 

sit, what kind of a front was; it? 
A. It was a regular Ford truck. 
Q. Was it open or closed? 
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.l\_. No, it had a windshield on and one side was 
closed about up to your knees. 

Q. What side was that? 
A. The side I would sit on. 
Q. Right or left side? 
A. Left. 
Q. How a bout the right side? 
A. That is all open. 
Q. As you got into the n1achine what side did you 

sit on? 10 
A. Left. 
Q. And Baus sat beside you? 
A. He sat on the right. 
Q. What damage or injury was done to your ma-

chine? 
A. Counting the time I was off $255.00. 
Q. What parts of the machine were injured? 
A. Both tires were knocked off the front and the 

wheels were in about that shape (indicating) where ZO 
it knocked it around the bodv was broken at the 
step where you would get it, the mudguard ,~as 
turned up, the windshield broken out and the side 
he was sitting on in the body there · was a hole 
punched in the, side, I suppose, about a foot in di-
ameter. 

Q. I understood you to say the front of the ma-
chine was thrown facing your own store? 

A. Yes, the axle was bent in a bow shape; we 
couldn't push the car ahead or anything and some 

30 of the trolley men got hold of the rear and carried 
it around on the side so that street car could get 
by. 

Q. Did you see Baus after the accident? 
A. I didn't see hiin until I had got out of the 

car and somebody come· up and said "Jim, are you 
hurt?" I said "No." He said "Sure?" I said 
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"not a particle only the machine" and I saw him 
looking at the pavement. 

Q. Saw who1 
A. This man that asked me, but I don't know 

who the man is and I looked down and I saw two 
pools of blood and Baus said '' my leg is br 'oke '' 
just in a quiet way. 

Q. Where was Ba us when he said that 1 
A. Seemingly, he stood right besides me, two or 

10 three feet, but he hadn't said a word to me or anv-
body that I heard outside '' my leg is broke.'' ., 

Q. What happened to Baus after that; did you 
see what happened him 1 

A. Two or three of the firemen came out and car-
ried him into the truck house and iaid him on the 
table and I believe there were some doctors that 
happened to be across the street in the dru£r store 

C 
and they gave him first aid treatment and took him 
to the hospital. 

20 Q. Yes, was this a one-man or two-man car 1 
A. One-man. 
Q. You say it run quite so1ne distance after it _ 

struck you i 
A. About 140 feet. 
Q. And then after it ran -
A. I have never ; measured that, only as I counted 

the houses along there, but that js what I should 
judge it would be. 

Q. You had counted them at the tin1e of the acci-;o dent1 
A. Yes. 
Q. After that car was standing there did another 

car come up there? 
A. Thre ,e of the ,m come up. there together. 
Q. How soon after the first one struck you 6l 
A. I don't think over eight 1ninutes ·before the 

third one came up and he said to me --

J anies M ea:ney-D ·irect 33 
Q. Don't say what he said to you. What time 

did the second one come up there:i 
Q. R;ight after the first one; a couple of ~inutes, 

something like that. 
Q. How long ha,ve you known Baus 1 
A. About twenty-five or twenty-seven years-. . 
Q. Do you know what work he doe,s or what busi-

ness he was in 1 
A. He was in the produce business all of the time 

I kn owed him. 1 ('.) 
Q. Did you know anything about-so far as you 

could see the condition of his health f 
A. No all' I knowed about him was that he worked ' . . every day, he run to Philadelph1a three times a 

week and around Trenton the other three days. 
Q. Did you see him very often in that time 1 
A. Pretty near. every night he was in the store. 
Q. Is your store near hin1 or not f 
A. Pretty near. 
Q. You have 1 nofaced since this-. ha:'"e you_ notic~d 20 

since this accident any change 1n him besides his 
leg being injured i 

A. Yes. 
Q. What is itf 
A. He has got, the last time I saw him his hand 

going this way (indicating) all ~he t~me and if you 
-ask him a question maybe he will give you an_ en-
tirely different answer from ·what you asked him. 

Q. How about the head, ha.ve ~ou notie-cd any-
30 thing a bout the head or arms shalnng1 

A. I-t is the a.rm: that I referTed to a moment ago; 
the whole right side· is that way. 

Q. Did you observe anything like that before this 
accident f 

A. N 0, tha,t is since this accident ; before the ac-
cident I never saw anything. 
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Q. Have you noticed anything about his memory 
since this a.cciden t 1 

A. Only if you will sometime talk to him and you 
ask hin1 a question he will give you a different an-
swer from what you are speaking of, like he wasn't 
listening to what you were saying. 

Q. He was an automobile driver, wasn't he; he 
drove a machin e before this accident 1 

A. Long before I did. 
Q. And you say he drove to Philadelphia several . 

tirne s a week to your knowledge 1 
A. Three times a week; I know I went down there 

several times with him. 
Q. I-Ie was 1 a healthy robust man before this acci-

dent 0? 
A. So far as you could see. 
Q. You saw him at his duties every day ? 
A. Every day. 
Q. Just one moment, while you ·were getting in 

your car to turn it around, did Baus say anything 
to you ? 

A. vVhile I got in ? 
Q. Yes. 
A. Fle said nothing to n1e that I can reme1nber 

or that I heard fron1 the ti1nc he said "I will ride 
around with you'' up until the time he said his leg 
was broke. 

Q. How long have you driven a truck 1 
A. Since August of 1917. 
Q. The position this truck was in that evening, 

how was it facing ? 
A. It sto ·od north and south on Clinton Avenue 

f . ' acing south. 
Q. Had you often 111ade that turn before 1 
A. :Hundreds of time ,s. 
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Q. And did you make it in one complete turn? 
A. One complete turn, and I had three or four feet 

fron1 the curb to make it in. 

Mr. Devlin: I see; cross-exan11ne. 

Cross-examination. 

By Mr. Hunt: 

Q. Mr. l\!Ieaney, you said both front tires of your 
truck ,vere knocked off? 

A. Right ; that is, they weren't entirely off the 
wheels, they were off the bottom and bursted, they 
stood about half-way on and half-way off. 

Q. Were the hind tires injured ? 
A. Hind tires 1 

10 

Q. Yes. cl 
A. Only one, I don't know how that happene 20 

but that was flat. 
Q. Which one was that ? 
A. Left. · l Q. You said you had a n1udguard damaged, wh1c 1 

•mudguard was that ? 
A. Right. 
Q. F1·ont or rear "? 
A. Front, it was the step that you stand on that 

was flat up against the side of the car and the mud-
guard was up against the side ?f the hood._ 30 Q. The front ·wheel on the nght-hand side was 
considerablv dan1aged, wasn't it ? 

A. They ·were both about the same. . 
Q. And the uprights that lead fro:n the run1:1ng 

board to the top of the truck on the nght-hand s1d~? 
A. That ·was all splintered and the base or s11l 

was splintered. 
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Q·. The back of vour truck was 110.t 1· t d .J sp 1n ·ere , 
was it? 

A. Only the window knocked out of the side. 
Q. That was the side, the right -hand side? 
A. Right-hand side. 
Q. You said you had a bent axle? 
A. The axle was in a bo,v shape. 
Q. Which axle, front or rear? 
A. Front. 

10 Q. ~ust step down to the map, won't you? You 
se~ tlns ?,lo~k here 1 marked in green with '' JYieaney'' 
printed 111 it; do you kllow what that is? 

A. ~,f y store. 
Q. Your'. automobile ,Yas standing inl front of that 

store starting to turn around? 
A. Standing in front of that. 
Q. It was facing toward the south? 
A. That is turned around, this here block over 

here and I was standing here. (Indicating.) 
20 Q. Then you say your car ,;\,ras standing in froi1t 

of your store ,? 
A. In front of the store, yes. 
Q. You say this block marked green and ,vith 

your name printed in it is your store ? 
A. Yes. 
Q. Do yo~ know the directions on this map? 
A. Yes, I can see them. 
Q. our automobile stood here in front of your 

store, it was on the same side of the street as your 
30 store, wasn't it? · 

A. Yes. 
Q. Right up against the curb? 
A. Against the curb. 
_Q: ~nd it was facing clown toward Chestnut and 

D1v1s10n Streets, wasn't it? 
A. Yes. 
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.Q. N.ow, yoN got in it and started to turn around, 
to pull to the left, didn't you? · 

A. Pull to the left? 
Q. Your movement as you went around was to 

the left? 
A. To the left. 
Q. Do you see the ·se two red lines out in the mid-

dle of the street, on the side nearest to your store 
marked ''southbound track?'' 

A. Yes. 10 
Q. You recognize those two lines as representing 

the so-athbou.nd trolley tracks? 
A. Yes. 
Q. These two lines on the other side represent 

the northbound tracks? 
A. Tl11ey do. 
Q1

• And the trolley car that struck you was com-
ing north on the northbound track, wasn't it ? 

A. Yes. 
Q. Before you saw that tro1ley car you had the 20 

front of your truck entirely over the southbound 
tracks and almost to the northbound tracks, had 
you? 

A. Yes, the wheels wer e about twelve inches from 
the northbound track; the front of the car, that is, 
the mudguard was over the track. 

Q. What time, when do you mean? 
A. When I saw the trolley. 
Q. When you saw the trolley. You mean to say 

that when you sa.w the trolley car the right front 30 wheel of your truck was ·within about twelve inches 
of the nearer rail of the northbound track? 

A. I do. 
Q. That would mean that the extreme front of 

your truck was already out over the track, doesn't 
·t' l . 

A. It does. 
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Q. Now, take the pointer and show the jury where 
the trolley car was when you first saw it~ 

A. I saw it in about here; I saw this trolley here 
at Whittaker Avenue. 

Q. That is, you say, about 225 feet from where 
you were1 

A. Ye·s. 
. Q. Did you k~ep your automobile moving all the 

time from the time you left the curb until the mo-
10 ment of the collision 1 

A. It was. 
Q_. When you saw this trolley car down here at 

Whittaker Avenue, you continued to move,1 
A. I continued to move. 
Q. How fast were you driving that automobile 1 
A. I don't know; it was on a turn, I can't say. 
Q. You say you have turned around there several 

hundred times, how fast? 
A. I couldn't tell you how fast I was driving but 

20 I turned there many time·s. ' 
Q. When you are turning there do you run your 

car as fast as a man walks 1 . 
A. Yes, I do. 
Q. The_ trolley car hit your automobile right about 

at and directly above the right front wheel didn't 
't ' 1 . 

A. No, right in front of the door. 
Q. Right in front of the door, on .which side! 
A. On the right. 

30 Q. A little forward of the right-hand front wheel 7 
A. A little to the rear. 
Q. That is right. Then the trolley car hit the 

automobile just a.bout at the front seat where Mr. 
Baus was sitting, is that right 1 

A. The seat would be inside the body and ,the 
middle of the door I suppose would be about six 
feet, where the trolley car hit, it is about the middle 
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of the door and it is entirely open, no door on there 
at all, it struck right in the middle and split that 
sill and throwing the body over about six inches 
from that iron sill. 

Q. Tl1rew it over where ? 
A. Broke the side out tha ,t he was sitting on. 
Q. It threw the body from its proper place, cen-

tered on the chassis, to the left of the chassis~ 
A. To the left. 
Q. Yes, you have turned around in this street 1 O 

hundreds of times! 
A. I have. 
Q. I suppose ,on this oc·casion you were turning 

around in the same fashion as you do ordinarily? 
A. Yes. 
Q. Do you observe, I point to the right-hand or 

outside rail of the northbound tracks, that is, of 
these four trolley rails in the street-I mean the 
one which is fa.rtherest across the street awav from • I 

your place of business ? 20 
A. Yes. 
Q. These turns that you n1ade in that street, did 

the front wheels of your truck get across that far-
therest rail before you got turned completely? 

A. Before I turned to go up the street? 
Q. Before you got your turn com.pleted 
A. I would be going up the street and I ,vould 

have about four feet from . the curb. 
Q. I point to a dotted line on the opposite side 

of the street f rom1 your place of business and I ask 30 
you if you understand that to be the curb on the 
opposite side of the street.1 

A. Yes. 
Q. You mean, in making these turns at this point 

as you had frequently done before when you got 
tun1ed around, the wheels of your automobile came 
within about four feet of that curb? 
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A. Right, when I was hit the front of it was only 
in the middle of the northbound track, I was about 
two-thirds turned when I got hit. 

Q. What pa.rt of your .automobile was in the mid-
dle of the northbound track at the moment the trol-
ley car hit you? 

A. It must have been about the door, that is where 
he hit me. 

Q. Your automobile truck then, not ha.ving com-
10 pleted its turn, was slanted in a cross-wise direction, 

still slanted? 
A. What do you mean? 
.Q. Let us suppose that the top rail of the jury · 

box represent the entire width of the· street, from 
curb to curb, the side nearest us is the side of the 
street on which your truck was standing; your truck 
was facing, of course, the door of the jury room, 
the northbound track tovvard that side of this jury 
box rail, which is f artherest from us,-now, just 

20 take this match and show the· jury in about what 
shape your truck was, with reference to the side 
lines of the street. I will lay these m.atches now 
as the two rails of the northbound tracks of the trol-
ley company. I lay the-se now as the bvo rails of 
the southbound tracks. Now, Mr. ~Ieaney, this 
small piece .of match is1 your truck, the match trolley 
track nearest to you is the southbound one, the 
fartherest, the northbound 1 one; the two sides of the 
top o.f this rail of the · jury box represent the two 

30 parallel lines of the· street; you lay that piece of 
match that represents your automobile truck down 
here at the angle that your truck stood in, in the 
street, at the moment the trolley ca.r struck ti. 

A. (Witness puts match in position.) 
Q. Lay this short piece of match down at the point 

at which your car stood before you started to make 
the turn~ 
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A. (Witness puts match in position.) 
Q. Understand, this is the curb line back here; 

you were over against the curb? 
A. Right in front of the store, yes. 
Q. And to get from . the point where_ yo~ st~rted, 

indicated by the one piece, to the point 111d1caited 
by the oth~r piece of match, you w·ent in a cmrv.e 
caused by cramping your wheel to, the left about .as 
fast as you could r:ea.sonably cramp it, is that right 1 

A Y 1,0 . es. 
Q. Do you think that at the moment the collision 

occurred · the front of your truck, I mean the ex-
treme front of your truck-most forward pa.rt, had 
Teached a position quite near but not quite ~o the 
rig ·ht-hand rail of the northbound track; that 1s the 
further rail of the northbound track? 

A. The mudguard had entirely rea ,ched the ,out-
side rail of the northbound track. 

Q. Will you change the · match so as ~o make the 
dip end of the match represent the point that the 20 
most forward-represent the place that the most 
forward part of your autom,obile had reached 1 

A. That is it where it is now. 
Q. Just about there? 
A. Yes. 
Q. Then the other end of the match stick would 

repre ·sent the position of the automobile? 
A. Yes. 
Q. And you think that the door of the · .automobile 

was just about over the near rail of the northbound 30 
track at the moment of the collision? 

A. Yes. 
Q. When you first saw the troUey .car it w.as down 

at ,Vhittaker Avenue, about 2·25 feet aw.ay1 
A. Yes. 
Q. And the extreme part of your auto mo bile was 
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where with reference to the nearest rail of the north-
bound track 1 

A. The ·wheel as near as I could judge was about 
one foot from the rail, and the mudguard would be 
about a foot over the rail, ,vhen I sa,v the car. 

Q. The distance between the rails is hoviT many 
feet1 

A. I don't know. 
Q. Five feet two and a quarter inches, isn't it 1 

Mr. Devlin: There is the rnap, that is drawn to 
scale, I don't know what it jg exactly. 

Mr. Hunt: I-lave you got a scale, Mr. Devlin 1 

By the Court: Do you want to know that dis-
tance between the rails? 

1\fr. Hunt: Ye,s. 

By the Court: I think IVIr. Peartree could tell 
you. What is the gauge of the trolley track1 

Mr. Peartree: Five feet, two inches. The open-
ing at that point is four feet, one inch, that is be-
tween the two tracks. The durnn1y is four foot six 
inches, but it varies. 

Q. Your autorn .obile was traveling about as fast 
30 as a man could walk, that is the best you can give 1 

A. I wasn't driving any faster than ordinarily, 
the way I al ways turn there. 

Q. How fast do you drive when you turn there, 
this would indicate you drive very slowly. 

A. I was driving slow. 
Q. What do you mean by slow 1 
A. I couldn't tell you how fast. 
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Q. You weren't going faster than a n1an walks 

when he goes along the street 1 
A. No. 
Q. You didn't stop anywhere on these trolley 

tracks1 
A. No, I kept moving. 
Q. Did Mr. Baus say anything to you about the 

approach of this trolley car1 . 
A. I heard nothing from 1\1r. Baus from the time 

he got in the car until he, said his leg _ was broke. 10 
Q. When did you look fo,r a trolley car before 

you turned in this , street~ 
A. When I got ready to turn I looked from Dye 

Street to Chestnut Avenue. 
Q. vVhat do you mean by when you got ready to 

turn? 
A. When I got in the --
Q. your machine was one of those old-time 

crankers, it didn't have a starter? 
A. Yes. 
Q. You looked up and down the street, 1s that 

right? 
A. Yes. . 
Q. You didn't see any trolley car in either direc-

tion? 
A. No. 
Q. Then you got in your machine ,? 
A. Yes. 
Q. Settled yourself in the driver's place? 
A. Yes•. 
Q. Took off the brake 1 
A. Yes. 
Q. Put your foot on the clutch 1 
A. Yes. 

Mr. Devlin: I would suggest that the witness 
take the stand. 

20 

30 
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By the Court: Yes, he can come hack now. 

Q. Pushed the elutch out ? 
A. Yes. 
Q. Released your hand brake? 
A. Yes. 
Q. Took hold of the •steering wheel? 
A. I did. 
-Q. Adjust your gas and spark a little? 

10 A. I -did. 
Q. Held out your hand? 
A. I did. 
·Q. Mr. Ba.Rs c.limbed in beside you? 
A. He was there ·, I don't know how he got in. 
Q. You g.ot in first, didn't you? 
A. Ye.s. . 
Q. You got in from the side Nearest the .curb? 
A. Yes. 
Q. And he got in from the side nearest the curb? 

20 A. Yes. 
•Q. And he got in .after you, didn't he f 
A. Ye,s. 
Q. And then after doing all these things we have 

described, you started to turn around? 
A. Only to thr? ,w my hand out'. 
Q. You mean your left hand? 
A. Yes. 
Q. That is for the purpose of giving any person 

30 coming up from back of you a signal you a.re going 
to start? 

A. Yes. 
Q. From Bea tty .Street? 
A. Yes. 
Q. But the trolley car came in this direction, 

didn't it? (Indicating.) 
A. Yes. 
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Q. When you started from the curb you were 

looking at it? 
A. I couldn't see it when I got in there. 
Q. When you sat down in your car to start it, you 

were facing toward Chestnut Street? 
A. Chestnut Avenue. 
Q·. That is the direction from which the trolley car 

came? 
A. Yes. 
Q. This is a straight street for several blocks be- 1 (:) 

low Di vision? 
A. All the way to Stanton. 
Q. That is three-quarters of a mile ; isn't it? 
A. Pretty close to it. . . . 
Q. That street is level thr0ughou t the d1stance? 
A. Yes. 
Q. This trolley car, ·you say, ,vas lighted? 
A. It was lighted. 
Q. But you didn't see it? 
A. I didn't see it until it got to the corner. 20 

11:r~ Devlin: Let liin1 finish his answer. 

By the Court: 11:r. Hunt didn't finish his question. 

Q. You didn't see it until it got here to the · corner 
at ,Vhittaker Avenue? 

A. No. 
Q. And you were at that time out here _with the 3-0 

front pa.rt of your truck already encroaching upon 
the northbound track on which that car w·as com-
• OJ 1ng. 

A. I was. 
Q. And then when you had gone about two feet 

further the trolley ca.11 and you came together? 
A. No, about six feet further. 
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Q. The distance betwen these rails 1s only five 
feet ; two inches f 

A. I was running straight across and I was a 
foot from the inside rail of the northbound track 
and when I .. was hit I ,vas up in the middle of the 
track. 

Q. It was your right-hand front wheel that was a 
foot from this near rail of the northbound track when 
you first saw the trolley car, wasn't it f 

10 A. Yes. 
Q. And that right-~1and front ·wheel had not yet 

crossed over the outside northbound rail ,vhcn the 
collision occu1Ted, had it f 

A. No. 
Q . . How close was it to the outside northbound 

rail at the moment of the collision f 
A. I don't know, the · collision knocked it all out 

of my head where it was. 
Q. Then you wish the jury to understand that 

20 h t w _e1:1 your au omobile which you say you ,vere 
driving about as fast as a man walks, as near 
!s you can te!l, _was ~oing from a point, say, one 
: oot from the 1ns1de rail of the northbound track to 
a point, not so far as the outside rail of the north-
bound track, this trolley car came up here a distance 
of two hundred and twenty-five :feet f 

A. As near as I could tell, I never measured it. 
9· This t~o~ley. car came from the inlet up to the 

point o~ collision 111 that space of time, you say that 
30 to the Jury, do you 1 

A. Yes. 

l\Ir. Hunt: l\fay I leave the track here as an ex-
hibit in the case while the h·ial is going on 1 

By the Court: I am very much afraid it will be 
disturbed; it may be left there until it is disturbed. 
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l\,fr. I-Iunt: You might delegate an officer to 1,,vatch 

it. 

(Here an adjournment was taken to 2 P. l\L) 

Trenton, N. J., ,January 26, 1925, 2 P. M. 

l\L\.DELTNE N. SPTCEn, sworn for the plaintiff. 

Direct examination. 

By Mr. Devlin: 

Q. Mrs. Spicer, you are married, a.rcn 't yon ft 
A. Yes, sir. 
Q. Where do you live 0? 
A. 1015 Revere Avenue. 
Q. Where did you live in April, 1922 °? 
A. 228 Rusling Street. 
Q. Do you remember an accident happening near 

Beatty Street and Clinton Avenue on a Saturday 
evening1 

A Yes. 
Q. Tell us where you ·were on that evening? 
A. I was on Clinton Avenue going north about 

across from l\1antel 's--
Q. From where f 
A. 1\1:antel 's Butcher Shop. 
Q. Where is l\fantel 's Butcher 1 
A. The other side of vVhittaker Avenue. 
Q. On the north or south side of the street 1 
A. On the north side. 
Q. What side of the street ,vere you on 1 
A. I was on the other side. 

10 
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Q. The same sida as 1Ieaney 's Flower Storf! f 
A. Yes. 
Q. Do you know where :Meaney's Flower Store is? 
A. Yes. 
Q. Do you know 1V[r. Baus f 
A. Yes. 
Q. And Nir. Meaneyf 
A. Yes. 
Q. Wha~ did you see f 

10 A. I didn't see the accident; I only seen the trol-
ley car coming fast. 

Q. I didn't hear the last. 
A. I d_idn 't see the accident, I only seen the trolley 

car coming fast. 
't°lQ. What point was the car at when you first sa,v 
1 . 

A. The other side of Whittaker Avenue. 
Q. Do you mean, south or north f 
A. South side. 

20 Q. Did you hea.r any signals from that ca.r 1 
A. No. 
Q. When you saw the car coming was it going 

fast or slow f · · 
A. Fast. 
Q. Did you see the car at Whittaker Avenuef 
A. Yes. 
Q. Did it stopf 
A. No. 
Q. What attracted your attention to the ca.rf 

30 A. The noise it was making coming down the 
street so fast. 

Q. What did you see happen f 
A. I didn't see anything happen. 
Q. What was the next thing· did you hear any-

thingf ' 
A. I heard a crash. 
Q. When you heard the crash, ,vhat did you see f 
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A. When we got up to the accident I saw :Mr. 

Baus. 
Q. ,Vhere was he f 
A. · On the outside of the automobile. 
Q. Where vvas he standing ) on the curbstone or 

streetf 
A. In the street near the automobile. 
Q. Was this light or darkf 
A. Just beginning to get dark. 
Q. Did you notice whether the lights were lit in 10 

the carf 
A. Yes. 
Q. How about street lights~ 
A. I just couldn't say. 
Q. It was just getting dark f 
A. Yes.1 
Q. Daylight saving time at that time, wasn't it 1 
A. Yes. 
Q. And did you sec the car after it struek the 

au tom.o bile°? 20 
A. No, I did not. 
Q. Did you notice it f 
A. No. 
Q. Did you notice where the car was 1 
A. N 6, I didn't. 
Q. Can you tell if this ,vas a one-man car or a 

two-man car? 
A. I couldn't tell. 

Cross-examination. 

By 1\iir. Hunt: 

Q. Will you just step down to. the map a mi13:ute, 
please, :Mrs. Spicer; I ':rill expla:u the map a httle 
before I ask any questions. Tlus long street here 
is South Clinton Avenue; this intersecting street at 

. ' ... 

30 
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the south is Division Street, and next is Chestnut 
Street and then Rusling and Whittaker come into 
South Clinton and you see this block marked in 
green svi th the description '' l\feaney? '' 

A. Yes. 
Q. You knovi! that that is l\Ir. JYieaney's place1 
A. Yes. 
Q. Just take the pointer and shoviT the jury where 

you were standing? 

l\fr. Devlin: Pardon me, will you give that girl 
some idea of the distances on that map 0? 

Q. Each inch 011 this map represents forty feet on 
the gi·ound. Look at South Clinton Avenue and 
Whittaker Avenue, the intei·sectiug point) and put 
the pointer on the spot that represents l\tfantel 's store 
that you spoke of? 

A. Right there. (Indicating.) 
20 Q. Is l\1antel 's store on the same side of the street 

as l\feaney 's floral business 1 
A. No, that would be over here. 
Q. I -.vant you to put it on the store. 
A. Right here. (Indicating.) 
Q. The_ pink lines on this map, lon gitudina l lin es, 

are the sidewalks. Get right back in on the store? 
A. Here? 
Q. Right there. 
A. Yes. 

30 Q. (Indicating a space immediately adjoining to 
the north the pencil letter l\f which is noted on the 
map in black pencil.) Is l\fantel 's store the nearest 
business place to the point whei·e ,1/hittakei~ Avenue 
.comes into South Clinton Avenue? 

A. Yes. 
Q. Is there an:v vacaut lot and then the store? 
A. No. 
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Q. So the store must be right here where the letter 
JYI is written? 

A. Yes. , d 
Q. How wide is the front of l\Iantel s store, o you 

suppose? 
A. I just couldn't say. . . 
Q. Can you look abou~_the room and tell u: it is 

about as much as some distance you see here. 
A. From here to the other. side of th_e r_oo;11. 
Q. (Indicating the north side of p_laintiff s coun - 10 

sel table.) You say it is from that point to the south 
side of the room? 

A. Yes. JYI t l' Q. When vou sa-.v this trolley car by an e s 
store vou v/ere 011 the opposite side of the street ' .; 
from :lYiantel's store? 

A. Yes. . 
Q. With the pointer show the Jury, as near as you 

can, vir here you were · -.Y h~n you first saw the car? 
A. I was right opposite. . . , . OJ 

Q. You were right opposite l\'Iantel s st~r e. 
A. Yes, that is ·what I thought you were asking 

me. . 11 . . OJ Q. Which direction were you wa nng 111 · 

A. North. 
Q. That is, toward :lYieaney's? 

A. Yes. d"d 't ·t OJ Q. This car came up from behind you, i n 1 . 

20 

A. Yes. Wl fi t 30 Q. Take the witness s~and_ again: ien you r~ . -
saw1 the trolley car v'/as it still behind you or was it 
abr~ast of you or had it gone past you ? 

A. It was still behind. OJ 

Q. So in order to see it you had to look _ around . 
A. Yes. l t· OJ Q. Was there anybody with you at t 1e ime. 
A. Yes. 
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Q. Just come back to the map once more, I am 
sorry to disturb you but I forgot something. You 
didn't stop ·walking at any time before the collision, 
did you ? 

A. No. 
Q. Shm ;v the jur,v where :Tou were on the map at 

the moment that you heard the sonncl of the colli-
sion, remembering that this map is forty foot to one 
inch, s.o that one inch on this map means forty feet 

10 of distance. I ,vant you to t.c11 the jury where you 
were at the moment you heard the crash? 

A. I hadn't gone more than fifteen feet twentv ' . feet. 
Q. You think you hadn't gone more than fifteen 

feet or twenty feet? 
A. No more than fifteen feet. 

J\fr. Devlin: She said she hadn't gone more than 

20 15 feet. 

l\tir. Hunt: I ask the stenographer to read what 
she said. 

(Three previous questions and answers reac1.) 

Q. Now you can take tho stand 'again. You testi-
fied at a former trial of this accident didn't vou 
]\ ) ., ' irs. Spicer? 

30 A. Yes. 

l\tir. Devlin: What page are you reading from? 

. J\fr. liunt: I have page 68 and page 75 open be-
fore me. I haven't read anything yet and T don't 
know that I am going to. 
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Q. You told the truth at that former trial 38 near 
as you knew · it and recollected it ? 

J\fr. Devlin: I object to that. 

J\Ir. Hunt: I assume she did. 

A. Yes. 
Q. The former trial was some time ago, was it 

10 not? 
A. Yes. 
Q. If I tell you, according to the record, it was 

J anua.ry 3, 1923, would that fit in with your recol-
lection? 

A. Yes. 
Q. More than two yea.rs a.gof 
A. Yes. 
Q. Do youJ recall the date of the accident ? 
A. I just can't sa.y now, I do forget. 
Q. The complaint says it was April 29, 1922; does 20 

tha.t seem about right \ to you ? 
A. No. 

Mr. Devlin: I ask the Court's permission to read 
into the record that the accident happened on April 
29, ]922. 

J\fr. I-Iunt: There js no dispute ahont that, J\1r. 
Devlin, none whatever. 30 

By the Court: That was in accordance with coun-
sels' opening . 

Q. That is less than nine months after the acc1--
dent, isn't it, April, 1922, to January, 19231 

li. Yes. 
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Q. l\.frs. Spicer, do you think your recollection of 
what you saw and heard was a little keener and 
better at that time, less than nine months after the 
accident, than it is today, more than two years laterf 

A. I just can't say; I guess it ,vas. 
Q. Have you done anything meanviThile to refresh 

your recollection 1 
A. No. 
Q. Have you read over what you testified to at the 

10 former triaH 
A. No, I have not. 
Q. Have you talked it over ,vith Mr. Devlin or 

anybody else 1 
A. No, I haven't. 
Q. The record at the former trial shows that Nir. 

Devlin asked you this question, page 68, line 17 
Question: '' How long did that speed continue 1'; 
and that you answered, '' "\Vhy, it only seemd half 
a second un.til I heard the crash. We hadn't only 

20 gone a couple house lengths and it had crashed.'' 
Did you give that answer at the former trial i 

A. I just can't say, I guess I did. 
Q .. Now, page 75, 1\1r. Devlin, line 12. Again 1\1r. 

Devlin asked you the question: "Now, where were 
you when the trolley car went past :/ou f '' Your 
answer: ''I hadn't only gone about two house 
lengths." Question: "You had gone about two 
house lengths 1 '' Answer: ''Yes.'' Question: 
"What is the width of the house fronts down 

30 there1" Answer: "Well--" Question: "Are 
the houses laid out on 25-foot lots, do you know1" 
Answer: ''Well, there is a barber shop there 
and-" Question: "Well , Liederkranz Hall is 
quite a ,vide-fronted building, isn't it1" Answer: 
''Yes.'' Question: '' And between the time when 
you first saw the trolley car and the time when it 
passed you, had you walked past Liederkranz Hall?'' 
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Ansvver: "I was just a bout the1·e, to the encl of 
Liederkranz Hall.'' Question: '' At which end 1 
The north end of it, up near Beatty Street 1" 
Ans,ver: '' Yes.'' Question: ''Now, vd1en tho 
trollev car passed you-right about at the north 
end o·f Liederkranz Hall, is that right?'' Answer: 
"Yes." Did you so testify at the former trial, 1\Irs. 
Spicer1 

A. Yes, I guess I did, i t1 sounds--
Q. Will you step out to the map and show the 10 

jury where Liederkranz I-Iall is 1 
A. (Indicating on map.) 
Q. It is marked on the map, outlined in deep red, 

is that right 1 
A. Yes. 
Q. The north end of Lieclerkranz I-Iall is the end 

nearer Beatty Street, isn't it ~ 
A. Yes. 

Re-:direct examination. 

By I\fr. Devlin: 

Q. · 1\1rs. Spicer, you testified here that when you 
first saw the trolley car it ·was at ,Vhittaker Avenue, 
I think that was your testimony ? 

A. Yes. 
Q. The last trial, at the foot of page 75--

J\1Ir. Hunt: Just a moment, this is your witness. 
I object to counsel using the record of the former 
trial. 

-r.1 D r He has used the former record to .1, r. ev 111: 
refresh her memory. 

20 

30 
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11r. I-Iunt: No, I haven't used it to refresh her 
memory. 

Mr. Devlin: And I offer this question for the same 
purpose. 

Mr. Hunt: I obje .ct1 to the reading by counsel for 
the plaintiff of anything from the record of the 
former trial concerning examination of this witness 

10 on the ground that she is his own witness and he 
has no right to refresh he,i~ recollection in that man-
ner. I did not examine her to refrssh her memory. 
I offered it to contradict her last statement. 

20 

30 

By the Court: I shall sustai1~ the objection. 

!~r. Devlin: I ask an exception. 

By the Court: You may have an exception. 

Q. Coming back to the first question, do you re-
member where it was first that you saw the trolley 
car1 

lVIr. Hunt: Objected to on the ground that
1 
jt has 

been asked and answered . 

By the Court: I will _permit the question. 

A. Where r: first saw the trolley1 
Q. Yes. 
A. The other side of ,Vhittaker Avenue. 
Q. North or south side 1 
A. South. 
Q. What attracted your attention 1 
A. The noise of the trolley car. 
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Mr. Devlin: That is all. 
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Mr. I-Iunt: That is all; just a moment, Mrs. 
Spicer. 

Re-cross examination. 

By lVIr. Hunt: 

Q. lVIrs. Spicer, I will read to you fro~ page 68 l 0 
of the record of the former trial, a question put to 
you by :J\1:r. Devlin. Question: '' ,Vhere was it ( that 
is, the trolley car)--" 

Mr. Devlin: What is the line? 

Q. Line 8 Question: '' Where was it when you 
' • OJ" first saw it? What cross street was it near. 

Answer· ''\Vhv it was about at JHantel 's butcher 
shop. That is ·'~t Whittaker Avenue." Question: ZO 
"It was at that point ?" Ansvver: "Yes." Did you 
so testifv at the former trial? 

A. Yo·u have it down there, you lmow better than 
I do, I forget since then. . 

Q. You suppose whatever you testified to at the 
former trial was according to the best of the recol-
lection you then possessed 1 

A. Yes. 
Q. You intended it to be1 
A. Yes. 

Mr. Hunt: You admit I read it correctly. 

Mr. Devlin: I am not admitting anything. 

Q. What you said at the ~orm.er trial was true1 

30 
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J\1r. Devlin: I object, I don't think you have any 
right to ask the witness any such question. 

By the Court: She has said that she testjfied at 
th~ former case. 

J\1r. Hunt: You see, she testified two wa vs and 
we ·would like to know which of these two ,~Tays is 
the truth. 

By the Court: You may ask her that quest ion. 

Q. Which is the truth of the matter, with respect 
to the ,position of the trolley car at the instant you 
first saw it, what you testified to at the former trial 
as I have just read it or what you have testified to 
today? 

A. vVhat I said today. It was the other s.ide of 
Whittaker Avenue, going south . 

Q. Then what you said at the former trial was 
not the truth. 

A. Yes, it was the truth but I didn't get it right 
where it was at. 

By the Court: You say s_outh, what was going 
south 1 

A. I meant the car, it was on the south side of 
Whittaker Avenue, coming north. 

Q. You mean north? 
A. Yes. 
Q. The car was coming north and you were going 

north 1 
A. Yes. 

Mr. Hunt: That is all. 

Mrs. Jennie _J!f.a-rtin~Direct 

J\1Rs. JENNIE J\1ARTIN, sworn for the plaintiff. 

Direct examination. 

By Mr. Devlin: 

Q. J\!Irs. J\1artin, where do you live ? 
A. 222 Rusling Street. 
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Q. Did you live there in 1922? 10 
A Going on three years 
Q. You are the mother of the · lady who was just 

on the witness stand? 
A. I am. 
Q. Do you remember being with her on Clinton 

Street, South Clinton A venue--
.A. I do. 
Q. Saturday evening of the accident to J\1r. Baus? 
A. Yes. · 
Q. You know Mr. J\1eaney and Mr. Baus? 20 
A. Yes. 
Q. You weTe with your daughter on that evening? 
A. I was. 
Q. Walking toward the city on South Clinton 

Avenue? 
A. I --was. 
Q. What did you see, did you see an accident 

there? 
A. I did. 
Q. What was the first thing called your attention 30 

to it? 
A. The noise of the car was the only thing. 
Q. Did you see a street car? 
A. I did. 
Q. Where was that street car when you saw itf 
A. As far as I could remember it would be the 

other side of Whittaker Avenue. 
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Q. When you say other side, do you mean south 
or north? 

A. South. 
Q. What attracted your attention to the car? 
A. The noise of the car. 
Q. Did you hear any signal from that car 1 
A. No, I didn't. 
Q·. Was that car going fast or slow ? 
A. Very fast, very fast. 

10 Q. Did that car stop at Whittaker Avenue? 
A. No, sir. 
Q. You were ·walking the same ·way the car was 

going? 
A. I was. 
Q. What did you see happen? 
A. I . didn't see it, only we heard the noise of 

the crash. 
Q. What kind of noise ? 
A. I could just say what but it was the noise. 

20 Q. Crash ? 
A. Crash. 
Q. And after you heard the noise -what did you 

see-? 
A. The first thing I sa-w was _J\Ir. J\,feaney in the 

car. 
Q. Who? 
A. :.Mr. Baus. 
Q. Where did you see him ? 
A. Standing alongside of the machine. 

30 Q. Where ,vas the machine ? 
A. Near J\!1:r. :Meaney 's place of business. 
Q. Where was it facing? 
A. It vi!as facing J\!1:eaney 's store. 
Q. Where ,vas the back of it? 
A. Across the street. 
Q. Did you see the car after it struck the auto 

mo bile· truck ? 
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A. Yes. 
Q. Where was it? 
A. The best I could say would be near tho fire 

engine house. 
Q. Ffre engine house ? 
A. Yes. 
Q. That is north of where the accident happened? 
A. North, yes. 
Q. I-Iovv was the weather, wet or dry? 
A. I don't remember that. l 0 
Q. Were the lights lit on the trolley car? 
A. They were. 
Q. How about the lights on the street? 
A. I couldn't say about that. 
Q. Was it dark or just gTOVi 1ing dark? 
A. Just growing dark. 
Q. Daylight saving time at that time? 
A. Yes. 
Q. And the houses are close together, less than 

a hundred feet apart? 20 
A. Yes. 
Q. In other wonls, it is built up on each side of 

Clinton Street? 
A. Yes. 
Q. Did you notice the condition of the automo-

bile, anything wrong with it? 
. A. No, I didn't. 

Q. You didn't notice that "? 
A. No, I didn't. . 
Q. Was it a one,-man or a two-man trolley car? 30 
A. It was a one-man h·olley car. 
Q. You know it was a one-man trolley car? 
A. I do. 
Q. After that car, did you see another one come 

up soon after it ? 
A. I didn't notice it. 

J\tir. Devlin: Cross-examine. 
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Cross-examination. 

By :Mr. Hunt: 

Q. vVill you step down to the map, ]Hrs. 1.fartin f 
The long streak sho\vn on th e niap is South Clin-
ton Avenue ? 

A. Yes. 
Q. The cross street at the southern end is Divi-

10 sion Street and the north encl is Beatty Street· 
here is Chestnut and Rusling and Whittaker com~ 
ing into South Clinton, here is Lieclerkranz Hall, 
here is 1.feaney 's place and across this street at the 
interse ,ction of ,iVhittaker and Rusling Streets, 1s 
where your daughter says 1Iantel 's store is f 

A. Yes. 
Q. Show the jluy with the pencil where you were 

at the time you first saw the troll ey car f 

20 1Ir. Devlin: I would suggest you tell her the 
distances on that map first. 

Q. Every inch on the map represents forty feet 
on the ground. · 

A. I will say here. (Indicating .) 
Q. vVhere we1·e you when you first saw this trol-

ley car, first saw it f 
A. Is this 1'Iantel 's place here f 
Q. That is ,Jirhat your daught er said and you 

30 agreed a minute ago. 
A. Yes, that is ·where we we1·e. 
Q. Were you on that side of the street ? 
A. No, we were on the opposite side of the street. 
Q. Do you se,e a little pencil circle drawn on the 

map, can't see that? 
A. No. 
Q. You say to the best of your recollection you 
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,vere on the south side of South Clinton A veirnc, 
opposite 1Iantel 's store f 

A. Yes. 
Q. vVhere was the trolley car at that time, when 

you first saw it ? . 
A. When we first saw it coming it was from Di-

vision Street. 
Q. It was then back at Division Street ? 
A. Around Division Street. 
Q. I an1 not trying to c011fuse you, Mrs. Martin, 

but only to get things straight. So we all under- 10 
stand, you say you were on the south side of South 
Clinton Avenue about opposite :!Yiantel 's store ·? 

A. Yes. 
Q. And it vvas then that you saw the trolley car, 

and it was down about Division Street ? 
A. vV e heard the noise. 
Q. I haven't asked you a word about noise, I 

asked y,ou when you first saw the car? 
A. It was near Division Street. 
Q. You were near Mantel's stor eif 
A. Yes. 
Q. You were walking north f 
A. ,iVe were. 
Q. So the troll ey car wa.s behind you 0? 
A. It was behind us. 
Q. H:ow far up the street towards Beatty Street 

did you ge,t before this trolley car passed you 0? 
A. Vl ell, I don't believe we were walking very 

fast at the tin1e; we, couldn't have been very far, we 

2D 

,vere walking. ~0 
Q. You might go back on the stand again, 11rs. 

:!Yiartin. You testified when this case was tried be-
fore in J anua .ry, 1923? 

A. I did. 
Q. Have you, since that time, 1·ead over the testi-

1nony that you then gave? 
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A. No. 
Q. Or talked it over with m1ybody f 
A. Nobody. 
Q. Do you suppose that your recollection of that 

accident is as good today as it ·was when you testi-
fied before, more than two years ago f · 

A. I think it is the same. 
Q. I am going to read some of your testimony 

fro111 the f onn .cT tria.l, page 79, lVIr. Devlin --

:Mr. Devlin: What line ? 

Q. I will read from page 80, when I read. vVhen 
you first saw the tr ,olley car you had to turn around 
and look backwards in order to do it f 

A. I did, yes . 
. Q .. Now, I will_ read fro111 the former trial, ques-

tion by :lYir. Devlin, '' Where ,Nas the car then when 
you looked around "!'' Ansvver, '' ,V ell, it was ~lmost 

20 to Chestnut A venue.'' Question, '' At Chestnut Ave-
nue?'' AnS,wer, '' At Chestnut A venue.'' Which is 
true, Chestnut A venue as you testified n1ore than 
two yea.rs ago, or Division Street as you testified 
today? 

A. That was 111y 1nistake; I ·was takino· Chestnut 
Avenue for Division Street. 0 

· 

Q. Whenf 
A. Just now. 
Q. Then you really 111ean that the car ·was here 

30 at Chestnut Avenue when you first saw it? 
A. Yes, as well as Chestnut A venue is next to 

VVhitt1aker A venue. 
Q. How f~:1~ up the street had you walked before 

tha~ car, .which w~s at Chestnut Ave ·nue when .you 
first sa,v 1t, when 1t passed you? 

A. Not very far, not very far: 
Q. I asked you how far. You sec, Mrs. Martin, 

Mrs. Jennie M-a1rtin-Cross 65 

the jury can't tell ,vhat you n1ean and I can't tell 
,vhat you n1e1an 1 

Mr. Devlin: The Jurors can't hear this lady's 
testin1 ·ony. 

By the Court: Are the jurol's having any trouble 
in hearing. The jurors say they are able to hear. 

Q. Now, 1'1rs. l\!Iartin, in some senses, a. mile ~s 1 O 
not very far and in other senses a hundred feet 1s 
a great ,va:ys, won't you try to put in terms of feet 
or terms of houses, the distance you had walked? 
How far had you gone between the ti111e when you 
were directly across the street froin1 Ma.11tel 's store 
and saw this ca1· for tho first ti1nc at Chestnut Ave-
nue before that trolley car went passed you f 

A. 1-Iovl ma,ny houses? 
Q. How n1anyi houses had you walked past? 
A. It wouldn't be over three. 20 
Q. Now, I point to this spot 0-11 the map, c~lored 

light red and outlined ·with deep red, you see 1t f 
A. Yes. 
Q. It is marked Liederkranz Hall f 
A. Yes. 
Q. Had you got up in fr ·o11t of Liede.rkranz Hall 

or smnewhere near when the trolley car went by 
you1 

A. So mew heres, yes. 
Q. To the north end of Liederkranz Hall 1 30 
A. Yes. 
Q. To the best of your recollection f 
A. To the best of n1y recollection, yes. 

1'1r. I-Iunt: That is all. 

l\!Ir. Devlin: That is all, 

'. ·•. 



10 

66 Stella. Bill£ng ham---Direct 

STELLA BILLINGHAM, sworn for the plaintiff. 

Direct exa1nination. 

By Mr. Devliii: 

Q. lVIrs. Billingham --
A. Miss Billinghan1, if you please. 
Q. I beg your pardon. Where do you live? 
A. 1238 South Clinton A venue. 
Q. '\Vhere did you live on April 29, 1922? 
A. Same pLaee. 

. Q. A:1d do y,o_u ren1ember the Saturday evening 
111 Apnl, an aceident happening? 

A. I do. 
Q. On Clinton Street near Beatty? 
A. I do. · 

20 Q. Do you remem .ber that evenino· beiiig a.t any 
point on Clinton Avenue 0? 

0 

30 

A. I stood at the corner of Clinton Avenue and 
Anderson Street. 
· Q. About what hour was that? 

A. To the best of my knowledo"e between seven 
d hi 

D, 
an seven t rty. 

Q. Anderson Street isi south of Division? 
A. It is. 
Q. South of Division Street? 
A. One block. 
Q. Did you do anything there? . 
A. I stood there ·waiting for a trolley 1and the 

first tr~lley; passe_d me and the seeond 01i'e stopped. 
_Q_. !)id you notrne· that that trolley car stopped at 

D1vis10n Street? 
A. To the best of 1ny knowledge, it didn't make 

any stop going up Clinton. 
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Q. Ho,.,v far did your eye follow it, do you remem-
ber? 

A. The trolley that I was ,on came directly in 
back of it so I stepped on that · car. 

Q. I mean, before · you got on the ear, I refer to 
the ca.r that didn't stop for you, did you hail that 
car to stop? 

A. Yes,. 
Q. It didn't stop? 
A. It didn't stop. 10 
Q. Did you notice if that car stopped a,t Division 

Street? 
A. It did not. 
Q. ,Vere there people at that corner, too? 
A. I eouldn 't say. 
Q. How 1nuch further did you follow that car 0? 
A . I didn't foUow that car any further than Di-

v1s10n. 
Q. You got on the next car that followed it? 
A. I did. 20 
Q. "\Vhen you got on that car, how far did you 

ride before that car stopped? 
A. That ear stopped at Division Street, the next 

corner. 
Q. Did you go right on up until what point? 
A. Until the place whe-re the accident had hap-

pened and we had to stop there. 
Q. What tinrn was between the two cars? 
A. I should imagine not 1110-re than one or two 

minutes before the first car had turned \ Stanton and 30 
the second one w;as right in back of it. 

Q. And you think that the car you got was ,one or 
two 1ninutes behind the one that didn't stop for you? 

A. About that. 
Q. Can you tell about what speed that car ·was 

going. 
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Mr. Hunt: Objected to. It is too far fron1 the 
scene of the accident, it ·w-ould have no bea .ring on 
the speed at the tin1e of the accident. 

By the Court: She can testify if that speecl was 
continued at the same , rate. 

:Mr. I-Iunt: The testirn .ony is that she didn't 'Natch 
the car any further than Division Street and Di -

10 vision Street is three blo·cks belo-w the sce.ne of the 
accident . 

l\fr. Devlin: The foundation is that the noise of 
the car and the speed of it attracted attention. 

By th8 Court: Of the other .. witnesses. 

J\!Ir. Devlin: This is the car in question. I have 
identified the car. This lady has said that this was 

20 the car that went ahead of the car she got . 

By the Court : I think she is co1npetent to testify 
whether it was going fast or slow ,v.hen it passed 
that point? 

J\!Ir. Hunt: J\!Iay I have an exception ? 

By the Court: You may have an exception. 

30 Q. Was the c:ar going fast or slow at the point of 
Anderson Street and Clinton Avenue, where you 
were standing? 

l\1r. Hunt: Our objection goes to this que.stion. 

By the Court : I didn't think the other question 
had been ans, ;vered. 
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l\1r. Hunt: And we object upon the further 
ground that the ca.r that passed this witness is not 
the car that wa.s inviolved in the collision. . 

By the Court: Of cours e, if that is not established 
later on, I ,vill strike 1 this out . 

Mr. Hunt: The Court overrules our objection at 
this time? 

By the Court : Yes. 

Mr. Hunt: l\1ay 1 have an e•xception 

By the Court : Yes. 

Q. ( Question repeated by stenogr 1apher.) Was 
the car going fast or slow at the point of Anderson 
Street and Clinton Avenue, ,vhere you were stand-

10 

ing ? 20 
A. Fa.st. 
Q. When you got up to Clinton and Beatty Street, 

tell us, besides the - car you were on, what other car 
was there? 

A Tl S One Car in front and another car . 1ere wa · 
coming up in the rear. 

Q. Behind you ? 
A. Yes. 
Q. Did you see any automobile there? . 30 
A. No, there was just a confusion, quite a cro-\vd 

of people around, but I didn't see anything. I re-
mained in my seat in the trolley. 

Q. There was quite a confusion you say there, a 
crowd? · 

A. Yes. 
Q. Did you see any automobile there1 
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A. No. 
Q. Did you see an an1bulance there~ 
A. I saw an ambulance in front of the truck house. 
Q. The car that passed you and the one you were 

on were on the sam.e track~ 
A. Yes. 
Q. And were going in what direction~ 
A. North. 
Q. The car behind you, ,vhat track was it on~ 
A. Northbound track. 
Q. The same as you were on r 
A. Yes. 
Q. How long, what time passed before the ear be-

hind you came up, how mueh time~ 
A. I couldn't say. 
Q. Would you say it was minutes~ 
A. I would judge either four or ·five minutes. 
Q. Four o:r five minutes~ 
A. Yes. 
Q. When you got there, you saw three cars on the 

same track~ 
A. No, one ahead and one pulled up in back of the 

one I wa.s on. 
Q. Three cars altogether~ 
A. Three cars 1altoge{her, yes. 
Q. At that point. Do you admit that at this point 

on Clinton Street the houses are less than one hun-
dred feet apart~ 

Mr. Hunt: Is that true~ 

Mr. Devlin: Yes, that is true. 

Mr. Hunt : Both sides of the street. 

Mr. Devlin: Do you admit that~ 
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Mr. Hunt: Y e,s, we will admit that the houses 

a,re less than one hundred feet apart. 

Q. Were the lights in the car lit~ 
A. Yes. 
Q. Do you know whether the street lights were 

lit~ 
A. I couldn't say. 
Q. Was it da.rk ·or just gTovving dark~ 
A. About twilight. 10 
Q. Do you remember whether it was wet or dry, 

the evening~ 
A. I couldn't say. 

JVIr. Devlin: Cross-examine. 

Cro·ss-examina tion. 

By :.Mr. I-Iunt: 

Q. Now, Miss Billingham, you didn't see this col-
lision, did you~ 

A. I did not. 
Q. Y·ou weren't on the car that was in the colli-

sion~ 
A. No. 
Q. When you got there, I think you said there 

wa.s an 1ambulance to take the injured man away ~ 
A. Yes. 

20 

Q. Just con1e out here and sho'"\v the jury where 30 
the ambulance stood when you got there~ 

A. The an1bulance stood right in the driveway to 
the truck house, right a.bout here. 

Q. The ambulance st,ood on South Clinton Avenue 
in front of the engine house marked on this map 
'' Truck number two~'' 

A. Yes. 
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Q. Does the lady's hat get in the view of the map 1 
Now, l\1iss Billingha ,rr.i, when the trolley car you wer .e 
on stopped, there was another trolley car already 
stopped in front of it, wasn't there? 

A. Yes. 
Q. Both the one· that you were 0 111 and the other 

one in front were south of Beatty Street, weren't 
they? 

A. Yes. 
10 Q. Just show the jury where the one you were on 

stood? 

l\{r. Devlin: Explain to that lady the scale of that 
map. 

Q. This map shows South Clinton Avenue, with 
double trolley tracks ,on it, the stre ,et at the lower 
end is Division Street and the intersecting street at 
the north end is Bea.tty, and here a.re miarked certain 
plots, '' Truck No. 2, '' '' Meaney 's place,'' and 

ZO Liederkranz Hall,'' and every inch on this 111a p rep-
resents forty feet on the ground, do you unde ,rstand 
it all right? 

A. Yes. 
Q. Will you shoiw the , jury, please, where the trol -

ley car that you were on stiopped when it got up to 
this scene? 

A. Is this the northbound track? 
Q. Yes, that is the northbound track. 

30 A. Right about at the point indic ,ated by the top 
curve of the letter '' S'' in the name '' So·uth Clinton 
A venue'' on the map. 

Q. One other trolley car stood between that one 
and Beatty Stre ·et, did it not? 

A . Yes. 
Q. And directly across the street was the am-

bulance that you spoke of? 

. 
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A. Yes. 
Q. The third trolley car that can1~ up behind 

stopped behind the one that you ·\'vere 1n, of course, 
didn't it? 

A. Yes. 
Q. Ho-w close to Be,atty Street was the trolley ?ar 

that was ahead of the one that you came up 111? 
Show it here on the map. 

A. The one that was ahead -of us? 
Q. Yes. 
A. Right along here. (Indicating the are ,a im-

mediately north of the northernmost part of the 
black letter '' S '' in the name South Clinton A.venue 
on the map.) 

Q. I$ that correct ? 
A. Yes. 
Q. And you say it was in such position that _the 

car you were in was brought up as close as po·ss1ble 
to the tail end of the car in front of it? 

A. Yes. 
Q. You may go back to the chair again, Miss Bil-

lingham. ·Do you know a lady named Theresa , N·o ble? 
A. I do. 
Q. Or her husband, whose name is Joseph Noble? 
A. I do not. 
Q. Where did you say you stood w-hen a. certain 

trolley car went past you? 
A. Clinton and Anderson. 
Q. Dio you know a gentleman named Karl Schaeff? 

10 

20 

A. I do not. 30 
Q. Did you s:ay they were putting· Mr . Ba.us in the 

ambulance while you were . there? 
A. No, I didn't say that. 
Q. Did you see Mr. Baus? 
A. I did not . 
Q. He wasn't out in the, street at that time? 
A. Not to my knowledge. 
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Nir. Hunt: That is all. 

By the Court: Can you tell, Miss Billingham, how 
long ·you remained there before your car 111o·ved on 1 

A. I imagine about three or four minutes. 
Q. Three to four minutes? 
A. Yes. 

Re-direct examination. 

By Nir. Devlin: 

Q. Can't you tell, 1about, in feet, how far the car 
. in front of you was fron1 the corner of Beatty and 
Clinton Street, how far it was fron1 that corner? 

A. vVell, I couldn't say exactly; I ·would imagine 
about twenty-five or thirty-five feet. 

Q. From the corner of Clinton and Beatty? 
A. Yes. 
Q. How long did you wait at Anderson and Clin-

ton before you got a car? 
A. I couldn't say ho-w long I stood out there wait-

ing. 
Q. Was it a short tin1e 
A. No, it was several minutes to my knowledge. 
Q. I mean before the first car, before any car 

came a1'ong? 

30 A. I had been waiting several n1inutes for a car, 
yes. · 

Q. You can't say how many, can you? 
A. No. 

Mr. Devlin: That is all. 

Mr. Hunt: That is all. 

John Oswald-Direct 

JOHN OswALD, sworn for the plaintiff. 

Direct examination. 

By Mr. Devlin: 

Q. Nir. Oswald, where did you live --
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A. I had a store on 1014 South Clinton Avenue 
when the accident happened. 

Q. At what number? 10 
A. 1014. 
(~. Do you reme111ber the evening of this accident? 
A. Yes. 
Q. Where is your place of business now? 
A. Tailor business again on 11:orris A venue. 
Q. Do you know Mr. Baus and Mr. Meaney1 
A. Ye·s. 
Q. Do you know where Mr. Meaney 's store is? 
A. Yes, sir. 
Q. Did you see Mr. Nleaney 1and Mr. Baus get in 20 

the truck? 
A. Yes, sir. 
Q. That evening? 
A. Yes. 
Q. At the time they got in the truck, what did 

you se,e the ,m do,? · 
A. Well, Mr. 11:ea.ney cranked the machine before 

he went in he l01oked up and down the street, and 
he went in and started out, I wanted to use the 
phone and it was busy, before he started out, the 30 
trolley car was at Chestnut Avenue and when he 
started going on the first rail the car was at Mantel's 
butcher store, as so·on as he got to the second track, 
the trolley car hit him, I seen it. 

Q. Do you know where it hit him at, what part of 
the truck did the car hit? 

A. Fro ,m the right side, the dqor, toward the front. 
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Q. Go ahead, the right side door that is where 
the driver sits ? ' ' 

A. No, the driver sits on the left side. 
Q. Y·?u say it hit on the right side of that seat? 
A. Right side, Mr. Baus' seat. 
Q. When the car hit the auto truck, what hap-

pened? 
A. The car, the automobile and th e car slid 

around and hit again on the car. 
l O . Q .. You say the car, you n1ean auton1obile, you say 

it slid around ? 
. A. Y es1

, and ~t ca.me around and the trolley car 
lut the automobile and the automobile swino· ar ·ound 
and_ was hit again, the rear again, , and the ~ar came 
against the curbstone 1and I jumped on the side and 
the automobile ca.me right against 1ne. 

Q. ?id I und erstand you to say that the street 
car hit th e automobil e twice ? 

A. Yes, rear end and front end. 
20 Q. vVhat part hit th e second tiine 1 

A. The rear end. 
Q. vVhere did the auton1obile go 1 
A. Come right close to n1e and I jumped aside. 
Q. Whe~·e was the front facing of the automobile ? 
A. Straight, facing Nieaney 's store. 
Q. Where was the back ? 
A. Center of the street. 
Q. vV as it a dry or wet evening ? 
A. Dry. 

30 Q. When_ you fi~0 st saw that trolley car, did you 
hear any signal given by it 1 

A. No signal at all. 
Q. Was it a one-n1an car or a two-man car 1 
A. One-man trolley. 
Q. What was the speed of that car? · 
A. Fast as I ever rode in, fastest speed I ever 

saw for a one-man car. 

John Oswald-Direct 

By the Court: Read that ans·wer. 

(Stenographer reads :answer to the Court.) 
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Nir. Hunt: I n1ove that answer be stricken out as 
a conclusion? 

Mr. Devlin: What do you mean °? 

Nir. Hunt: rrhe la.st answer. 

Nir. Devlin: What vvas the last answer? 

( Stenographer reads ans,ver.) 

By the Court: Do you object to its being stricken 
out1 

Nir. Devlin: Yes. 

By the Court : I will deny the motion. 

lYir. Hunt: May I have an exception? 

By the Court : Yes. 

Q. vVhen the ,automobile, or after the automobile 
was struck, did yo.u notice where the car went, the 
street ca.r 1 

A. The car went at lea.st 120 or 130 feet. 
Q. Then wha .t did it do 1 
A. It stopped. 
Q. How near ,vas it to the corner of Befitty and 

South Clinton A venue · when it stopped? 
A. I believe about ten foot. 
Q. vVhat was the condition of the automobjle after 

it was hit1 
A. She was very sn1a.shed down . 

. , 

•. 'f 

10 
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30 
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Q. What parts were sn1ashed down 1 
A. Most, the front. 
Q. Front! 
A. Yes. 
Q. What side of the front 1 
A. Right side. 

l\!Ir. Devlin: Cross-exa .1nine. 

Cross-examination. 

By Mr. Hunt: 

Q. N ovv, you said that the . trolley car hit the a L1to-
n10 bile in the right-hand front wheel, didn't you 1 

A. Right door, n1ore to the front than rear. 
Q. On the right-hand side from the door, toward 

the front of the car, is that right 1 
A. Yes. 
Q. The effect was to knock the auto :mobile around 

this way, turn the front part towards l\1eaney 's store 
again, was,n 't it 1 

A. Yes. 
Q. Then this second blow that you say the ti~olley 

car dealt the automobile struck it in the rear wheel 
on the left-hand side, that is correct, isn't it 1 

A. I only say when the car fly around and the 
second crash the auton1obile was straightened out 
ri~rht a.cross the street. 30 ._, 

Q. At the1 tin1e of the second crash th e auton1obile 
had been turned around so it was right straight 
across the street? 

A. Ye·s. 
Q. And where was the front part facing, toward 

Meaney 's store? 
A. Yes. 
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Q. And where was th e back part, right out here 
in the trolley track 1 

A. Yes. 
Q. And the trolley car hit it a second time? 
A. It was all one shot. 
Q. Just a little · light blow on the left-hand side to-

ward the rear, wa.sn 't that the second one ? 
A. You have one crash, yes, here , another crash 

(indicating) and the auto1nobile wa s straightened 
out to the store, tha .t is all I seen. 10 

Q. You sa--w Mr. l\1eaney cra11k this automobile 0? 
A. Yes, sir. 
Q. Didn't you 0? 
A. Yes, sir. 
Q. Right ? 
A. Yes, sir. 
Q. And then you sa,v hin1 get into it 0? 
A. Yes. 
Q. Didn ,4 you? Then you saw him settle h_i1nself 

down in his seat, take hold of his wheel, fix his feet 20 
and fix his spark and his gas, and take his brake 
off and get ready to go, you saw all that ? . 

A. I didn't see all he did ; I know what he chd. 
Q. After he got in you saw Mr. Baus get in and 

sit down beside him ? 
A. Yes. 
Q. You st'o:od on the sidewalk right near the front 

of Meaney 's store ? 
A. Yes. 
Q. You heard l\!Ir. Meaney and l\1r. Baus talking ;o 

together while this was going on ? 
A. I didn't hear what they said. 
Q. You heard them conversing together? 
A. They had a talk together, yes. 
Q. They were looking at each other whi le they 

were talking? 
A. Outside of the niachine, yes. 
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Q._ Th~y seen1ed to be go!Od friends-they were 
loolnng into each other's faces? 

A. Yes. 
Q. Having a nice, ple,asant talk? -
A. I can't answer that. 
Q. They were looking, smiling pleasantly, at each 

other and talking together, isn't that so? 
A. I seen no laughing and no great tin1e about it; 

I seen Mr. :Meaney crank the inachine and l\,fr. Ba us 
1 O followed him in. 

Q. When l\1r. · l\!Ieaney ran to·wards the n1iddle o.f 
the stree~ , you ran out and hollered, '' J an1es, stop?'' 

A. I d1dn 't run, I seen what ,;\,,as co-ming. 
Q. Why did you holler out, ''James, stop?'' 
A. Because I seen danger. 
Q. What was the danger? 
A. I_ seen the trolley car con1ing thirty or thirty-

five 111iles an hour. 
Q. \Vhere was the trolley? 

20 A. On the southbound rail. 
Q. On the southbound rail? 
A. On the northbound rail. 
Q_. Come out here and show the jury where it was. 

I will explain this 1nap to you; This is South Clin-
ton Avenue, this is the northbound track, this is the 
s?uthbound track on this side, this pink line is the 
sidewalk and this pink line is the sidewalk on the 
other side of the stre -et, this green plot is Meaney 's 
place, this_ red place is Liederkranz Hall, here ·· is 

30 where Whittaker Avenue and Ruslino· Street come 
into South Clinton A ven_ue. Now, ;how the jury 
where you stood at the time you called to l\1eaney 
to stop. Where was the trolley car? 

A. Passing Mantel's butcher shop. 
Q. Going past Mantel's? 
A. It was passed. 
Q. It was passed there? 
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A. Yes, this side toward Meaney 's. 
Q. How many feet this side, toward Meaney 's? 
A. At le-a.st a hundred feet. 
Q. I point to the pencil letter marked '' M'' on 

the map and ask you whether that is what you mean 
by Mantel's store, is that the place? 

A. Yes, that is Mante-I's store, yes. 
Q. These ! miarks in red ink at the· foot of the ma.p 

each represent a distance -of one hundred feet, from 
O to· 1 is ,one hundred feet, 1 to 2, one hundred feet, 10 
2 to 3, and so forth, figure · 4 is in line with l\1antel's 
butcher shop, isn't it? 

A. Yes. 
Q-. You say when you called to l\![eaney to stop, 

the trolley car was one, hundred feet north of Man-
tel 's store ? 

A. Yes. 
Q. Then the· trolley car was right_ there in lin_e 

above the figure 3. where I am holding the pencil 
now? 20 

A. Yes, that is right. 
Q. That makes it only one! hundred feet ~outh of 

the side line of Meaney 's property, doesn't it? 
A. Yes. 
Q. Three back to two, that is one hundred feet? 
A. Yes. 
Q. When yiou called to Meaney to stop, whe-re-

abouts was the front part of Meaney's auton1obile? 
A. Right ready to go on the second rail. 
Q. On which track? 30 
A. Northbound track. 
Q·. you mean then, ready to go on the rail of the 

northbound track which is nearest to Meaney's prop -
erty. 

Mr. Devlin; I object to that. 
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Mr. Hunt: I Court please. am examining the witness, if the 

Mr. Devlin. The .d 
northbound t;ack. man sai the second rail of the 

Q. Take the pencil th t 
northbound track? ' ese wo red lines are · the 

lO A. I see that. 
Q. Put the pencil on th 1 

mark at the , point where tl:e 7~·P t 1ere and n1ake a 
truck was at th ront part of Meanev's 
him to stop? , e, inoment when you first called. to 

A. The automobile wa d rail. s rea Y to go on the second 

m
·Ql. I want you to put the pencil on the 
a rn a mark where the auto was? n1ap and 

20 Mr. Hunt: The ,. t 
northerly line of thew~o:~~\ . makes a eross in ~he 
several feet south of th ot~nf track, :at a point 
Hall, the cross being a eh so; d. ine of Liederkranz 
light marked on the ma;. or . istance fro ,m the arc 

Q. Now, you mean that th . f . 
autio,mobile was the h e ront part of Meaney's 
d . re w ere yot1 m d th o you? a e at cross, 

A. Yes. 

30 Q. Meianey says tl t th .. 
rectly in front of· hi 1a e collision took place di-

s own prope t y tell the jury that the 11. . r y. ou mean to 
t 

· co ision took pla t . 
snu h of Liederkranz Hall? ce a a point 

Mr D 1· . ev in: No he was t· 
car was when he c~lled J ameques wned how far the 
a hundred feet. s Meaney, he· answered 
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Q. The question I asked you was this: At the 
n101nent when you called out to l\!Ieaney to stop, 
where 1abouts in that stre 1et was the front of Meanev's 
automobile? If the place that you have markea" is 
the wr 1ong place then correct it, put your mark in 
the right place. 

A. It was right here when I was about there. (In-
dicating.) 

Q. You mean you were right in front of Meaney 's 
store? 

A. I was right there. 
Q. You say Meaney's car was down here where 

you 1nade this .m1ark? 

Mr. Devlin: I object to that; he did say that 
Meaney 's car was in front of his store. 

10 

Q. Mr. Oswald, I tell you again, what I asked you 
to do was to mark on this map the place where the 
front of Meaney's auton1ohile was just at the time zo 
when you c:alled out to him to stop; don't you under-
stand my question? 

A. R.ight close to Liederkranz, that is where my 
mark is. 

Q. Whereabouts was the trolley ca.r when you 
called out, ''James, stop!'' 

A. Right there where I have that n1ark. 
Q. You mean that when you called out to Meaney 

to stop, Meaney's automobile and the trolley car 
were already aln1ost together, don't you? 30 

A. About 125 feet difference. 
Q. Look a.t the inap again, Mr. Oswald, what I am 

trying to get you to tell us about is this: When you 
hollered out to Meaney to stop, whereabouts was 
the front part of Meaney's automobile? 

A. Where? 
Q. -Sh!ow us where it was? 
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A. Here, here was the trolley car. (Indicating.) 
Q. Whereabouts was the auton10,bile, make a 

ma,rk? 
A. Here, a little past his store on the northbound 

track. (Indicating.) 

Mr. Hunt: (Witness marks a mark on the north-
erly line -of the southbound track in the letter I in 

1 O the vvord ''Clinton.'') 

20 

Mr. Devlin: If you will read the previous an-
swer you will find that that man said northbound 
track. The witness is confused as to the north or 
southbound track. The witness is confused in his 
answer between the north and the southbound track. 

By the Court: If there is a.ny doubt about it, he 
may be asked the question again. 

Q. Now, Mr. Oswald, take the pencil again and 
make a n1ark on the map at the place where the front 
end of the automobile stood befo,re Meanev had 
started to drive away from the curb? ., 

A. Which is the gutter, is that it here? (Indicat-
ing.) . 

Q. Yes. 
A. A little on the north side of the door. 
Q. (He -makes a 1nark (x) just outside of the curb 

3-0 line near the south line of Meaney's : property.) The 
auto1nobile was facing, when it stood there in the 
directi ,on of Chestnut Stre .et? ' 

A. Yes. 
Q. Wasn't it? 
A. Yes. 
Q. You tell the jury how Mr. l\!Ieaney got that 

automobile fron1 this place where you say it was 
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staJ1ding out to this point where you say the colli-
sion happened? 

A. Mr. Meianey started out and before he t~rned 
around he was a little off his pr ,operty, until he 
turned a.round more, he was ,hit. . 

Q. Why did you think it wa.s necessary for you to 
holler to him to stop? 

A. I wanted to save the trouble. . 
Q. Why did you think there was going to be any 

tuo·uble? . 10 
A. I sa.w the car conductor didn't reduce his speed 

at all, he just kept on going. 
Q. Why didn't you suppos~ Mr. Meaney saw that 

and would stop his automobile? 
A. He ·was on the left-hand side· and the other man 

on the right side. . . 
Q. "W11o was the other n1an on the right side? 
A. Mr. Baus. 
Q. Do yiou recollect Mr. Baus sitting in suc_h a po-

sition that Mr. Meaney couldn't see to the nght? 20 
A. Maybe, I don't know. 
Q. Do you think it is so? 

Mr. Devlin: I object. 

Q. Mr. Oswald, you saw these two men sitting in 
that automobile, didn't you? 

A. I seen them when they went in. . 
Q. And Mr. Baus was sitting alongside o.f 1\,fr. 

Meaney on the same seat? 30 
A. Yes. 
Q. Mr. Baus was ,a pretty big, stout man at that 

time, wasn't he 1 
A Yes, he was. Q: Perhaps he had an overcoat on, did he? 
A. No, he didn't. . . 
Q. Now, Mr. Oswald, when you see automobiles 111 
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the street and trolley cars one hundred feet or more 
away fron1 them, you don't gene ,ra.lly call out to the 
man in the automobile, say, "Stop, stop," do you? 

l\ifr. Devlin: I object to that. What is the idea? 

By the Court: I can't see the purpose of that 
question. 

IO Mr. Hunt: The idea, your H 1onor, is to show 
something special about these circun1stances. I 

20 

30 

want to see what the something special is. 

By the Court: I think he has already given his 
reason. Y,ou may ask him again. 

( Question repeated.) 

A. No. 
Q. vVhy did you can out this time to Rtop 
A. I stood there and watched the telephone and 

I don't know myself how it happened; I noticed it 
so plain .something was eoming. 

Q. You noticed that Meaney and Baus weren't 
paying any attention at all to this trolley car and 
didn't lmow it was coming? 

A. Mr. Meaney looked up and down the street, but 
the car was ! pretty far away when he looked up and 
down. 

Q. That was before he got in the car? 
A. Yes. 
Q. And from that time , on you didn't see, him look 

at all? 
A. No. 
Q. You had your e,yes on him? 
A. I can't see through the back ,of an automobile. 
Q. You thoug .ht that Meaney and Baus didn't see, 
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this trolley car con1ing, didn't you, isn't that why 
you hollered? 

:Mr. Devlin: I object to vyha.t he thought. ~he 
facts are the-re for him to argue for and again~t 
what was the real inference of thes~ facts .. He is 
asking his iopinion of the facts of this case, instead 
of allowing the opinion of the facts to go to the 
Court and jury. 

By the Court: He .may answer the , question. 

( Question repeated.) 

A. No. 
Q. Then why did you holler? 

Mr. Devlin: 
answered. 

I submit that has been asked and 

By the Oourt: He may answer the question. 

A. I seen the trolley car coming so fast and I 
don't want to see no trouble. . 

Q. Was the auton1ohile n1oving a11 the tin1e ? 
A. It was going nice and slow around. 
Q. How fast was it moving? 
A. I don't know the speed. 
Q. As fast a.s a man can walk? 

10 

20 

A :Maybe about a little faster? not a whole lot. 3d 
Q~ vVell, :Meaney and Baus did not stop when you 

called to the1n to stop? 
A They didn't hear ,me. 
Q: How do you know they didn't hear you? 
A They ciouldn 't hear. 
Q · If they eouldn 't hear, why did you holler? 
A~ I didn't thought they didn't hear me. 

'. ,, : 
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Q. I suppose the engine of their automobile was 
making a good bit of noise, wasn't it? 

A. (No answe -r.) 
Q. Wasn't the engine of the , automobile n1aking a 

noise? · 
A. The engine made a little and the trolley car 

made a whole lot. 
Q. The trolley car made a whole lot ? 
A. Yes. 

10 Q. Did it make a whole lot more than the engine . 
of the automobile? 

A. Yes. 
Q. I suppose it made so much noise you couldn't 

hear the auto mo bile? 
A. I heard more -of the trolley car than the auto-

mobile. 
Q. Don't you think the noise of the trolley car 

was loud enough for the man in the trolley car to 
hear? 

20 A. I don't know. 

30 

Mr. Devlin: I object to that. 

By the Court: He said I don't know. 

Q. The noise of the trolley car was so loud that 
yiou couldn't hear the automobile e•ngine, is that 
correct? 

A. I don't know. 
Q. Did you hear the automobile engine? 
A. I don't know. 

Mr. Hunt: That is all. 
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Re-direct examination. 

By Mr. Devlin: 

Q. Mr. Oswald, one n1?ment, these two lines, thes~ 
red lines are the two rails of the northbound track. 

A. Yes. 
Q. These other two lines are the two r~ils _ of the 

southbound trolley ·tracks? 
A. Yes. 10 
Q. You said that the whee,ls or fr~nt ,of 1feaney 's 

automobile was over the second ra.il of the north -
bound tra ,ck? Which rail do you me-an when you 
say that? . 

A. Mr. Meaney passed the first rail, then . he 
started on the second, it was the northbound, coining 
toward the city. 

Q. That is the track con1ing up this way? (In-
dicating.) 

A Y 20 . es. 
Q. That was in front of his store?_ 
A. Right in front where the machine tuTned out. 

Re-cross examination. 

By Mr. Hunt: 

Q. Pointino· to the cross the witness made in the 
capital letter°'' I'' in the word ''Clinton,'' tell us 30 
what spot that cross marks? . . 

A. That means where the automobile was g01ng 
when the trolley car was about here; when the trol-
ley car came to this spot the ma.chine was in the 
nuddle of the northbound track, then :he got turned 
around and was in the center of the street in front 
of the store. 
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Nir. Hunt: Will the Court permit me, for the pur-
pose of the record. When the witness used the 
word "here" he1 put his finger on the first cross that 
he made on the map directly under the capital letter 
'' N'' o,f northbound track, between that letter and 
the arc light beyond on the n1ap. That is a fair ex-
planation, isn't it, Mr. Devlin? 

10 
Mr. Devlin: Tha.t is where the street car was. 

By the Court : He said that several times and 
marked an X there, as I understand it. 

20 

30 

Mr. I-Iunt: Yes, the X in the capital letter ''I'' in 
the word Clinton. That is all, Mr. Oswald. 

ALEXANDER I(RAMER, sworn for the plajntiff. 

Direct examination. 

By Mr. Devlin: 

Q. Mr. I(ra1ner, where do you live? 
A. I live 40 West Street. 
Q. Do you know Leonard Baus? 
A. I know hin1 since 1905; I was his next neighbor 

at that time fo,r quite some time. 
Q. How long did you live next door to him f 
A. I lived next do-or between two and three , years 

and he moved up the street. 
Q. How often have you seen him since 1905? 
A. Every week, twice at least. 
Q. What business are you in? 
A. Night foreman in John A. Roebling's Co1n-

pany. 
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Q. And you know Baus very well? 
A I know him since 1905. 
Q~ Did you know hin1 up to the ti,me of the ac-

cident? 
A. Yes, since 1905. . . 
Q. What so far as you know, was the cond1t10n 

of his health up to the time , of this accident? 

Mr. Hunt: Objected to; it doesn't appear that 
the witness noticed what it was. 10 

By the Court : I think he can testify to what he ob-
served . . 

Mr. Hunt: It hasn't appeared that he observed 
anything. 

Q. Have you noticed before this accident, the con-
dition of his health? 

A. So far as I know, he always was in good he~~th. 20 
Q. Have you or have you not noticed the condition 

of his health before this accident? 
A. Yes, sir. 
Q. Was it good or bad? · 
A. Good to my kno,wledge. 
Q. Was he a big, strong 1nan? 
A. Always wa.s. 
Q. Did his work every day? 
A. I seen him twice a week. 

30 
N[r. Hunt: Please don't lead quite so much, :Mr. 

Devlin. 

Q. Have you seen him since the accident? 
A. I seen him then and when. 
Q. Have you noticed any change in his health since 

the accident f 
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A. I noticed the shaking ,of him. 
Q. Did you ever see that before the accident? 
A. Not that I know of. 
Q. Hav e you been close to him, n1eet him and 

spe-ak to him ? 
A. I pass his house every 1norning when I go 

home from work. 
Q. DOI yiou see him ? 
A. T.hen and when. 
Q. Talk to him? 
A. Then and when. 
Q. Ha ,ve you noticed any change 1n his speech 

since the accident ? 
A. I can't say that. 
Q. You can't say that ? 
A. No. 
Q. Did you ever s,ee his hand or .head tremble I 

mean before the accident ? ' 
A. No, sir, not before the accident, no, sir. 
Q. You have kno,vn hi1n how .man y years ? 
A. Since 1905. 

Oross- examina ti'On. 

By Mr. Gildea: 

Q. How long did you live next do,or to Mr. Baus? 
A. I built a house next to him in 1905, and I lived 

ne•xt to him for two or thre ·e years. 
Q. So you haven't been his neighbor since 1907? 
A. Close neighbor, yes. 
Q. You haven't lived next to him since 1907? 
A. No. 
Q. Did you ever call at his house ? 
A. No, never in my life. 
Q. Did he e·ver call at your house? 
A. No, sir. 
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Q. He has never been inside of your house? 
A. No, sir. 
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Q. How many times a week have you seen him 
since 1907? 

A. I said twice a week. He come·s through our 
street with the huckster wagon. 

Q. Do you have a place of business there 1 
A. No, I got a private home. 
Q. What time of day would he· co1ne to your house? 
A. He would knock at the door and ask the woman 10 

if she wants something. 
Q. Were you . always there 1 
A. I am a steady night man. 
Q. You stay up all day1 
A. Ten o'clock, that is my time to go to bed. 
Q. Ordinarily, he can1e when you were suppo~ed 

to be in bed? Do you mean to say he came twtce 
a week and you saw him? 

A. I only work five nights. 
Q. You say .he came to your house twice a week, 20 

and I want to know how you sa,w him twice a week 
if you were in bed when he came? 

A. Sometimes I was up and sometimes I wa.s in 
bed. 

Q. It was only when you weren't in bed that you 
h . saw 1m. 

A. Yes. 
Q. How many times during those yea.rs did you 

happen to be up when he can1e with this huckster 
wagon? 30 

A. I can't say that. 
Q. It wasn't twice a week, was it? 
A. He came twice a. week, I didn't mean I saw him 

twice a week; I know he came through thei street 
twice a week. 

Q. How do you lmow he came through the street 
twice a week? 

,. 
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A. I heard him knock. 
Q. How do you know it was he, that knocked? 
A. My wife told me '' Haus was here.'' All I 

know is that he was around twice a week. 
Q. How many times during 1921, did you see 1fr. 

Baus? 
A. 19'21? 
Q. Yes. 
A. Be.fore the accident that was his regular 

10 route; after the accident, I can't say. 
Q. How n1any times during the year 1921, did you 

see Mr. Baus? 
A. I wouldn't say I seen him twice a week but I 

h . ' saw 1m once• a week, that is on Saturday. 
Q. You saw him every Saturday during 1921? 
A. Yes, Saturday he usually caJ.ne around ten or 

eleven o'clock. 
Q. Did you always buy something from him? 
A. When my wife need something she would buy 

20 it. . 
Q. Did you go to the door or your wife go to 

the door? 
A. S,ometime•s me and sometin1es he·r. 
Q. Did you ever buy anything? 
A. I left that to n1y wife. 
Q. When he would come to your home and you 

w~nt to the door, he would a.sk if you wanted any-
thing and you would call your wife? 

A. Yes. 
30 Q. Did you ever pay any particular attention to 

his health, eve,r examine hi1n? 
A. No, I know he would always be by the wagon 

and was a very careful driver. 
Q. Is there a huckster still going through your 

street? 
A. Yes. 
Q. Do you buy anything from any of the ,m? 
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A. I: don't know, yes, my wife, she do. 
Q. Do you know anything about the health of the 

man your wife buys vegetables from now? 

Mr. De·vlin: I object. 

By the Court: I can't see it, Mr. Gildea: 

Mr. Gildea: We will withdraw it. 

Mr. Devlin: If it is satisf a·ctory to the other side, 
we will have all the doctors to testify together. I 
don't want to hold my doctors here. I am going to 
ask the Court to make a ruling that all doctors te,s-
tify at the same time. 

By the Court: At the sam.e time or following 
each other? 

10 

Mr. Devlin : One after another. My men are busy 20 
and I assun1e the doctors on the , ,other side are busy. 

By the Court: I have no doubt that that can be 
arranged. 

Mr. Hunt: No, I don't think we can do that. He 
is going to put a number of doctors on the stand 
and by resting his case com.pel our doctors to go on 
the stand at his will and pleasure. I don't think 
he has a right to do that. -~o 

Mr. Devlin: I -am only offering the sugge ·stion 
to relie ·ve the doctors. 

By the Court: Proceed with the witnesses you 
have here and we will meet that question when we 
come to it. 

... 
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MoRRrs FREY, s·w·orn for the plaintiff. 

Direct examination. 

By Mr. Devlin: 

Q. l\1r. Frey, where do you live 1 
A. I live at 12 Oakland Street. 
Q. Do you know Le,onard Baus 1 
A. Ye1s, I know him for about 21 years. 
Q. How often have you ,met him in 19211 
A. I can't tell, 1na;ybe I met him a couple times, 

after 1918, I -moved up on Oakland Street. From 
1901 to 1918, I lived on West Street. 

Q. After you went to live on West Street, did you 
meet him very often 1 

A. He was my, neighbor. 

By the Court : No, after you left West Street 1· 

A. No, once a -month, maybe twice. 
Q. Have you met him once a month, do you think, 

in 19·211 
A. I can't teH. 
Q. Have you seen him at any time before the ac~ 

cident 1 
A. Before1 
Q. Before this accident, a year before this acci-

dent, had you seen him at any time1 
3-0 A. Yes, sometin1es I stop at the house. 

Q. Have you eve-r stopped and talked to him 1 
A. Yes. 
Q. Have you noticed before this accident, what his 

health seemed to be to you 1 

Mr. Hunt: That is objected to. 
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By the Court: I think tha.t question in that form 
is objectionable. 

Q. Have you obse·rved anything, so far as you 
observation goes, wrong with his health during the 
year 19211 

Mr. Hunt: That is objected to, the 1 witness is a 
lay witness and he hasn't sufficient kno,wledg·e, 
doesn't know how often he saw him, no f ounda.tion 1 O 
for it, at all. 

By the Court: I don't think yet he has shown 
much of an opportunity to observe for one thing. 

Mr. Devlin: He said he n1et him once a month. 

By the Court: Fix the time. 

Q. During the year 19·21, did you meet him many 20 
times 1 

A. Not so .many, maybe four or five times a year. 
Q. Did you meet hin1 in the re1naining part of 

1921? 

Mr. Gilde•a: '\,Vhat is the remaining part of 19·211 

l\1r. Devlin: You ought to _lmow. 

lVIr. Gildea: I don't understand that question. 

Mr. Devlin: If you don't understand it, then you 
have something to learn. 

Mr. ,Gildea: Tea .ch me. 

Mr. Devlin: Look at any calendar. 

30 
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By the Court: Let us not argue about that. This 
accident took place April 29, 1922, as I understand 
it. During the year 1921, and the first three months 
of 1922, have you seen him f 

Q. Did you see hi,m at any tin1e in the, three n1onths 
in 19,22, or the last three months of 19·21 f 

A. I couldn't tell. 
Q. When you did knov,r him before that, what did 

10 you observe the condition of his health to be f 

20 

30 

Mr. Gildea: That is objected to. 

By the Court: He left in 1918, when he ceased 
being a neighbor to him on "\Vest Street. I think the 
period is t,oo remote to testify to that. 

Mr. Devlin: I will withdraw the witness, then. 

JOSEPH LANDERKIN, sworn for the plaintiff. 

Direct examination. 

By Mr. Devlin: 

Q. lVIr. Landerkin, .You are a member of the fire 
department f 

A. Yes, sir. 
Q. Were you a n1e,mber in April, 19221 
A. Yes, sir. 

. Q. Do you remember the evening of an accident 
there on the street f 

A. Yes. 
Q. You didn't see the accident, did you 1 
A. No, sir. 
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Q. Did you hear any crash? 
A. I did. 
Q. Where were you f 
A. I was on watch. 
Q. On what? 
A. Watch. 
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Q In that :firehouse? 
A·. I was about five feet from the fr~nt ,~o~r and 

the rest was back playing cards and I said, . Did you 
he·ar that, fellows?" l 0 

Q. You heard the era .sh? 
A. Yes. . l OJ 

Q. Did you co.me outside after the eras 1, 

A. Yes. 
Q. What did you see? 
A. I saw the trolley coining by and the motorman 

was trying to stop it. 
Q. Then what? . . 
A. The motorman was trying to stop it. 
Q. When you sa:w the trolley, what have you to 20 

say about its speed f 
A. vVeH, he was going at a pretty good rate. 
Q. Pretty good rate? 
A. Yes. - h" OJ 

Q. It was after the crash that you saw 1111. 

A. Yes. . f B tt 
Q How near did he go to the corner o ea y 

and. Clinton before he stopped his ~ro:ley?_ 
A. Right 011 up even with the bu1ld1ng line. OJ 

Q. He, come to the corner before he stopped • 30 
A. Yes. · b"l GJ 
Q. Did you see :Meaney 's autorno ,1 e . 
A. I did. . . . . t 'iJ 
Q. What was its position 111 the stree, • 
A Pointino· right in towards Meaney s store. Q: That is: the front part, what about the rear 

partf 
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A. The rear part was just over the first car track. 
Q. Did you notice ,vhat damage · was done to 

Meaney's auton1obile? 
A. I couldn't leave the front of the firehouse, I 

had to stay and listen to the phone and I went down 
there a half hour later and it was in pretty bad con-
ditio1:-· The wheels was busted, lights was busted, 
one light. 

Q. What would you say about the condition of the 
10 automobile? 

A. The door was busted, where the 1nudguard was 
was busted, the running board ,vas busted, two 
wheels all caved in underneath. 

Q. Anything wrong with the rear? 
A. I didn't notice anything wrong with the rear. 
Q. Did you notice a car con1ing up after the car 

that hit him? 
A. I did. 
Q. How soon after the car that hit him did the 

20 other car con1e up? 
A. I should judge between two and four 1ninutes 

. ' five minutes. 

Cross-examination. 

By Mr. Hunt: 

Q. The right front wheel of the automobile ,,las 
broken, w·asn 't it, smashed pretty well and the right 

30 front ,mudguard? ' 
A. The mudguard was busted, yes. 
Q. The right front 1nudguard? 
A. Yes. 
Q. The right headlight was busted, right? 
A. Yes, sir. . 
Q. You said that the operator was trying to stop 

the car, what do you n1ean by that? 
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A. He was going at a good rate. 
Q. What was he doing? 
A. Trying to put his brakes on. 
Q. He was putting his· brakes on, wasn't he? 
A. I should judge he was, he ought to. 
Q. The car was slowing down? 
A. I couldn't say that. 
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Q. Did you see the trolley car go pa.st the truck 
house? 

A:.. I did. 10 
Q. It stopped before it got to Beatty Street, didn't 

'tOJ 1 . 

A. Before it hit Beatty Street, about ten feet be-
fore it got to Beatty Street. 

Q. It is only fifty feet from the north end o~ tl~e 
firehouse to South Clinton and Beatty Streets, 1sn t 
. t OJ 1 . 

A. I don't know; I never measured it. 
Q. Con1e out here and measure it, got a rule? 
A. No. 20 
Q. The scale is-forty feet equals one inch; just 

tell us how fa .r it is fron1 the north side of the truck 
house to the south side of Beatty Street? 

A. The trolley car stopped right here. 
Q. You n1ean the front of the· trolley car was al-

most up to the building line? 
A. Yes, which one of these tracks is north? 
Q. This one. (Indicating.) 
A. The trolley stopped right here. 
Q. Just take a pencil and mark a 1nark where the 30 

trollev car stopped? 
A. 

0

Tha t is, on the trolley track. 
Q. Just measure there and see how far that is 

from the building line on the south side of Beatty 
Street? 

A. Is this the building line? 
Q. Yes. On this map, one incp. eq_uals f•orty feet; 
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this rule is laid out to eighths so one-eighth on this 
rule would be one-eighth of forty or five· feet. 
:-1here is wher: you say the tr 1olley car stopped, that 
is abou~ one-sixteenth from the . building line of the 
south side of Beatty Street, isn't it? 

A. Yes, sir. 
Q. That would be about two and ,one-half fe,et? 
A. Is that what it is on that rule? 
Q. Yes. . 
A. I don't know anything about that. 

Mr. Hunt: Mr. Devlin, will you check .me up on 
that? · 

Mr. Devlin: I am not going to bother with your 
problmns. 

By the Court: It doesn't seen1 to n1e Mr. Hunt 
ZO that this witness is coinpetent to meas~re off dis~ 

ta.nee according to the scale there. 

Mr. Hunt: He is telling now where the trolley 
car stopped. 

Mr. Devlin: That is a matter that is so self-evi-
dent. The map is in. 

By the Court: Point out the place and the jury 

30 ca.n do the figuring. 

Q. Well, ,officer, will you tell how far back of the 
building line from Beatty Street was the trolley 
car~ 

A. It went on past the building line. 
Q. Is that out in Beatty Street? 
A. Yes, hvo or three feet. 
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Q. The ·n, I think the · n1ark you put on here was 
not in the right place. 

A. No, it was not in the right place. 
Q. · Behveen the north end of your firehouse and 

the building line on the south side ,of Beatty Street, 
the witness says is only fifty feet, isn't it? 

A. I don't lmow. 
Q. The trolley car had stopped before it had gone 

any further than through that fifty feet, hadn't it? 
A. I don't know whether it was fifty feet or not. 1 O 
Q. The trolley car stopped at the corner of Bea tty 

and South Clinton? 
A. Corner of Be,atty and Clinton. 
Q. When you vvere inside, you heard the crash 1 
A. I did. 
Q. What do you 111ean by inside ·, .how far back in 

the building were you ? 
A. Five foot fro ,m the door. 
Q. Was the door opened or closed 1 
A. The door was closed. 20 
Q. Is the door in the · middle front of the building 

or side? 
A. There is a big door in the n1iddle and a little 

door on the side. 
Q. How did you coine out, the big door or the 

small door ? 
A. The small door. 
Q. Were you on the · same side ,of the building as 

that small door or the big door~ 
A. Same side. 30 
Q. What were you doing in the building at the 

time the crash ca,me 
A. I was on watch. 
Q. Wha ,t does that mean, sitting on a chair? 
A. No. 
Q. Were you sitting in a chair 1 
A. No. 
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Q. What were you doingf 
A. Standing right in fr ,ont of the house. 
Q. You were inside of the house 1 
A. Certainly, I said so. 
Q. Weren't you reading or talking 1 
A. I wasn't talking to anybody; I was the onlv one 

in the front of the house. V 

Q. Were you thinkingf 
A. We all do a little of that. 

10 Q. When you heard the crash, what did you do f 
A. Hollered to the people. 
Q. After that, what did you do 1 
A. 'Run to the front door. 
Q. Open the door 1 
A. I didn't know it was a trolley car --
Q. I asked you if you opened the door 1 
A. Sure, I had to get out. 
Q. What did you see when you got ,out 1 
A. The trolley car. 

20 Q. Going by the firehouse 1 
A. Going by the firehouse. 
Q. Right in front of the firehouse 1 
A. Wihen I seen it 1 
Q. Yes. 
A. It was about an angle like that. (Indicating.) 
Q. Then it was still going toward the firehouse 

or passed it 1 
A. It was, I should judge, about two foot out of 

30 n1y view aJ1d he passed right on. 
Q. He had gone part way before you got out of 

the door, is that right 1 
A. Yes, sir. 
Q. Just come down here and show the jury where 

the automobile stood, won't you, after the collision 1 
A. Where is Meaney 's store 1 
Q. Here · is Meaney 's store m_ar_ked in green, here 
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is the north end of it and here is the south side of 
it . 

Mr. Devlin: I want to ask that the map be ex-
plained to the fireman. 

Q. This map shows here in green, Meaney 's store 1 
A. Yes. 
Q. Shows here in red your truck house 1 
A. Yes. 
Q. One inch on the map equals forty feet on the 

ground. Now, please show the jury_ whereabouts 
Meaney's truck stood in front of his lot after the 
collision happened 1 

A. Where does the store door la.y in front of 
Meaney 's; that is where the truck was stopped, f ac-
ing Mr. Meaney's door. 

Mr. Hunt: May Mr. Meaney be asked 1 

10 

20 
Mr. Devlin: One witness at a time. 

Q. Was the truck near the north end or south end 
or near the center 1 

A. I think it is near the center of Meaney 's lot. 
Q. Would you say that was a fair place to put it, 

in the center1 
A. I would. 
Q. From ~he cente_r of Meaney 's lot t_o the s?ut~ 

side 0 f1 the firehouse is two and one-half inches, isn t 30 
·t oz i . 

A. Yes. 
Q. Two and one-half inches on the map is 100 feet, 

so that by the time that you heard this crash and 
the time you came out on the street and looked, the 
trolley ca.r had gone about one hundred feet 1 

A. When I seen the trolley ear first 1 
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·Q. Yes. 
A. No, he hadn't gone one hundred feet yet; he 

went about one hundred and twenty-five feet after 
the accident, altogether. 

Q. T};e accident was down here where the truck 
was left standing? 

A. Yes. 
Q. From the place of the accident to the firehouse 

is only one hundred feet, that is so, you measured it 
10 on the map? 

Mr. De·vlin: That is self-evident. 

By the Court: The ·witness having indicated the 
point ·where he says this ,machine stopped and the 
othe ,r points he has testified to, I think that is suf-
ficient. 

20 Q. Another trolley car can1e up very shortly after 
this trolley car in the collision? 

A. Yes, it did. 
Q. And then another? 
A. Another. 
Q. And then another? 
A. I don't know about that. 
Q. You recall only three altogether? 
A. That is all. . 
Q. Did you telephone to get an ambulance for Mr. 

30 Baus? 
A. No, sir, the lieutenant did. 
Q. I suppo.se that telephone message was not sent 

for a few minutes a.fte,r the collision? Do you know 
when the telephone call for the ambulance was sent? 

A. I do, but I don't kno,w how long. 
Q. How long a time , was it after the collision until 

the ambulance got there? 
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A. Oh! I guess it was about twenty or twenty-five 
minutes. 

Q. What ambulance was it 1 
A. Police ambulance. 

By the Court: That came from where? 

A. vVe called up headquarters. · 
Q. Where is that an1bulance kept, do you know? 
A. Hanover Stre ·et. 10 
Q. The brakes of this car were working all right? 

Mr. Devlin: I object. 

A. I don't know anything about that. 
Q. Following this crash the ~rolley car and auto-

mo bile were entire-ly free from each other and there 
was no reason why the trolley car should not go up 
to the corner before stopping? 

A. I think it should have stopped before he hit the 20 
corner. 

Mr. Hunt: I ask that that be .stricken out as not 
responsive. 

By the Court: You may re,peat the quest~on. 

( Que·stion repeated.) 

A. Yes. 30 
Q. What was the reason? 
A. He ought t·o have had the car more under con-

trol? 
Q. How do you know it was not under control? 
·A. He couldn't have had it under control. 
Q. You were inside, you didn't see the collision 1 
A. I saw the car after the collision. 
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Q. The car stopped when it got to the corner 
which is the regular stop,-that is a regular stop' 
isn't it? ' 

A. Yes. 
Q. This automobile and trolley car were not fast 

together? 
A. No. 
Q. The trolley car was not dragging the automo 

bile as a result of the collision? 
lO A. No. 

Q. There was no reason why it should have not 
come up to the corner. 

A. If you run over a man--
Q. Nobody knew a man had been hit. 
A. He had hit an automobile. 
Q. That is not running over a man. 

By the Court: That is purely argumentative. 

20 Q. Would it have been proper for the trolley car 

30 

to stop in front of the fire house? 
A. They of ten do. 

• 
1\1r. Hunt: I ask that that be strick en out as not 

responsive. 

By the · Court: It is responsive. 

Q. Do you consider it a proper thing? 
A. I don't. 
Q. It blocks the fire apparatus getting out? 
A. They woµld block us anyhow. 
Q. That isn't proper, is it? 
A. No. 

Mr. Hunt: That is all. 
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Re-direct examination. 

By l\!Ir. Devlin: 

Q. You are a member of the fire department, Mr. 
Landerkin? 

A. Yes, sir. 
Q. And how long have you been a member? 
A. Twelve years and two months. 

Re -cross examination. 

By Mr. Hunt: 

Q. Did you know 1\1r. Baus? 
A. I do. 
Q. How long before the accident? 
A. I should judge about five years; that isn't be-

fore · the accident, I have known him five or six years 

10 

altogether. 20 
Q. Did you testify at the last trial of this case 1 
A. I did not. 
Q·. Mr. Baus was about the firehouse considerably 

be-fore the , accident? 
A. I have only seen Mr. Baus at the fire house , 

once in my life. 

Mr. Hunt: That is all. 

Mr. Gildea: l\!Iay we know what time adjourn- 30 
ment will be taken? 

By the Court: Four-thirty 1s the adjourn ment 
hour. 



10 

20 

30 

110 JYirs. Winifr ed JJ1urphy-Direct 

J\1Rs. WINIFRED J\1uRPHY, sworn for the plaintiff. 

Direct examination. 

By l\!Ir. Devlin: 

Q. Mrs. Murphy, where do you live1 
A. 453 Emory A venue. · 
Q. Do you know Mr. Baus ·1 
A. Yes, sir. 
Q. How long have you known him? 
A. About thirty-five yea.rs, since he was a boy. 
Q. Before he was injured had - you seen him very 

often 1 
A. I used to see him about three times a week 

regular because he served us truck and vegetables. 
Q. Right up to the remaining -part of 1921 and 

before he was injured several months 1 
A. He was to our house the morning· he was .hurt. 
Q. Have you had a chance-how long has he 

served you with goods? 
A. Anywheres from twelve to fifteen years. 
Q. And you saw him how many times a week in 

that .time1 
A. Three time ,s a week, he· very seldom missed. 
Q'. Have you had a chance to observe the physi-

cal condition of his hea.lth? 

Mr. Gildea: I object, · it is calling for a conclu-
sion. Whether or not she has had an opportunity 
to determine his physical condition. 

By the Court: I think she may answer. 

Mr. Gildea: J\1:ay I have an exception 1 

Mrs. Tif!inifred Murphy-Direct 

By the Court : Yes. 

( Question repeated;) 

111 

A. Just through meeting him at his machine out 
front 

Q. You bought goods from him? 
A. Always. 
Q. And talked to him? . . . 

. A. I couldn't buy without talking to him, ~e came 10 
three time :s a week regular and he never missed .. 

Q. From his manner of speech and _conduct did 
you observe anything unusual about him 1 

A. No, sir. . 
Q. He seemed in usual health to you 1 

Mr. Gildea: Objected to as leading. 

By the Court: It is a little le:ading. 
\20 Q. Have you seen him since_ the accident "? . 

A. Y-es, sir; the first I sa.w h_im after the ·. accident 
would be when he· would be going and coming frmn 
the hospital for treatment. . 

Q. At the times you saw him did you notice any 
trembling· of the arm and of his head! 

A. Lately I have. 
Q. I mean, before this accident 1 
A. No. 
Q. Did you ever see any trembling of t ht hand 30 and head? 
A. No. . 
Q. Have - you spoken to him since the aceident "/ 
A. Yes, sir. 
Q. And you sp.oke to him before the accident 

many times? 
A. Yes. 
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Q. Have you noticed any change in his speech 
since the accident? 

A. I seen an awful difference in him. 
Q. In what manner did you see a difference in 

his speech? 
A. His voice trembles. 
Q. Did you notice his speech, is it thicker or 

thinner? 
A. Thicker. 
Q. Have you had any chance to observe his mem-

ory before the accident? 
A. No. 
Q1

• Since the accident have you talked to him 
many times? 

A. Not so many, no, sir. 
Q. Have you had any chance to observe his mem-

ory since the accident? 
A. No, I have not. 
Q. He was a man who sold you produce? 
A. Yes. 
Q. And every day--
A. We always depended on him. 

Cross-examination. 

By Mr. Hunt: 

Q. Mrs. Murphy, how many times have you se·en 
Mr. Baus since the accident? 

30 A. I couldn't tell you exactly, maybe four or five 
times, coming and going to the hospital. 

Q. Did you stop him and speak to him? 
A. If he would be out front. 
Q. Can you remember how many times you have 

spoken to him? 
A. Not exactly. 
Q. Three or four? 
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A. All of that. 
Q. Have you spoken to him since he has stopped 

going to the • hospital? . . , 
A. No, unless I happen to go by his street 1n t112 

summer time and he would be on the • porch. . 
Q Before Mr. Baus had this unfortunate ncci-

dent I understood you to say you saw him? . 
A.' He wa.s supposed to come to . us Thursaay 

and Saturday and he very seldom missed. 
Q. And when he did come you would go out t_o 10 

his truck and look at his produce and purchase such 
produce as you wanted? 

A. Yes. 
Q. Do you know how old he is? 
A. I think I saw it in the paper, fifty-three or 

fifty-five. . 
Q. How long have you known him? . 
A. About thirty-five, and the whole family. . 
Q·. You have known him and the whole family 

thirty-five years? 20 
A. Yes. 
Q. Did I understan~ you_ to say, :Mrs. Murphy, 

at no time before tl11s accident you noticed Mr. 
Ba us, right hand tremble? 

A. No, sir. 
Q. Would you want to say under oa.th that it 

did not tremble? 
A. No, I didn't notice anything ·. 
Q You say you didn't notice it. Are you suffi-

cientlv satisfied with your knowledge to say under 30 
oath that before this accident Mr. Baus' hand never 
trembled? 

A. yes, not that I noticed. 
Q. Are you satisfied that you know? 
A. Yes. t· ·11· t say that at no ime Q. And you are wi ing o 
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before this accident did l\Ir. Baus' right hand ever 
tremble? · · 

A. Not that I noticed. 
. Q. Did you ever make any particular attempt to 
see whether or not his hand trembled? 

A. No. 
Q. Did you ever look at his hand for the purpose 

of seeing if it trembled? 
A. No. 

10 Q. You never thought of it as a matter of factf 
A. Sure not. 
Q. When you had your de-aHngs ·with l\ir. Baus 

he would be pretty much engrossed in o'oino· arou1id 
the truck and showing you things? 0 0 

A. Yes. 
Q. Under those circumstances with his whole 

body in motion, you didn't notice 'his hand or head 
tremble, did you? 

A. No. 
20 Q. I understood you ~o say, l\irs. l\!Iurphy, that 

whe~1 you had your dealings he was busy, attended 
to lus goods, and there were usually several around 
the wagon? 

A. Yes. 
. Q. A_nd you and the other customers ,vere busy 
inspecting the vegetables; that is true, isn't it? 

A. That is true. 
Q. N o_w, I say, isn't it possible that l\!Ir. Baus' 

hai~d. m1~;ht have_ trembled slightly without your 
30 noticing 1t; that 1s possible, isn't it? 

By the Court: Will you answer that question f 

A. Yes, sir. 

Mrs. W in.i:f red M u.rphy-Re-direct 

Re-direct examination. 

By Mr. Devlin: 
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Q·. l\!Irs. Murphy, in your dealings ~th 1fr. Baus 
he would hand you articles, wouldn t he • 

A. Yes, sir. . tOJ 
Q. And you would give him money in paymen . 
A. Yes. 
Q. And he would make change? 10 
A. Yes. l th Q. He would use his hands regular y in ose 

things, wouldn't he? 
A. Yes. h 
Q. If that hand or hands shook then as you ave 

seen it shake since the accident would you have ob-
served it 1 

A. Surely. . l 
Q. Did you e:7er observe _it sh~k1ng as you 1ave 

seen it shake since· the accident. 20 
A. No. d h l Q. Did you ever observe the he~ s a{e as you 

have seen it shaking since the accident 1 
A. No. 

By the Court: We _will take a ~ecess at this time 
until tomorrow morning at ten o'clock. 
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Trenton, N. J., Tuesday, January 27, 1925, 
10 o'clock A. :.M:. 

( Case resumed pursuant to adjournment. 

(Appearances as before noted.) 

LEONARD BAus, the plaintiff, sworn. 

Direct examination. 

By Mr. Devlin: 

Q. Your name is Leonard Ba us? 
A. Yes, sir. 
Q. Try and speak loud enough for the Jury to 

20 hear. Where do you live? 
A. 115 Rusling Street, Trenton. 
Q. How long have you lived there? 
A. Around about fourteen, sixteen years. 
Q. How long have you lived in Trenton? 
.A. Twenty-seven years. 
Q. What was your business ·when you were work-

ing? 
A. Fruit and produce. 
Q. And did you sell it? 

30 A. Wholesale and retail. 
Q. Do you remember April 29, 1922? 
A. Yes, sir. 
Q. Where · were you that evening? 
A. Down to 11r. 11eaney's. 
Q. What did you do there that evening? 
A. Just talked a little bit. 
Q. Was the auto truck in the front of the store? 
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A. Right in front of the store, yehs. t t kill 
Q. How did you come to get ~nto} e au o rue . 
A. He invited me in. He said, Come on, take 

a ride around.'' 
Q. To where? 
A. The garage. . 
Q. When you got in the auto truck what did you 

do? 
A. What did I do? 
Q. Yes. 
A. I just sat on the seat. 
Q. Was he in the truck? 
A. Yes. 
Q. Then what was done? 
A. 11eaney throwed his hand out and started to 

turn. 
Q. And then what did he do? 
A. He started to turn around to the north. 

10 

Q. What happened after that? . 
A. I don't remember very good. everytlung. . 20 
Q. When you got in the truck did you see him 

do anything? 
A. i seen him put his hand out and look down the 

street toward Chestnut Avenue. 
Q. And then what did he_ do? 
A. He kept right on turning. 
Q. He kept on turning? 
A. Yes. 
Q. When he turne~ ,v:hat happene:1? r 

A. The street car hit hun when he got about t-v; o- 30 
thirds ,vay around. 

Q H Can You sav, to the other side of . ow near, .J 

the street? 
A. North side? 
Q. Yes. ·1 h b t A. I didn't look down at the rai s; e was a ou 

two-thirds of the way turned. . 
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Q. What happened? 
A. The street car hit us. 
Q. Where did the street car hit you do you re-

member? ' 
A. Right in front of Tufeaney 's store. 

hit~· What part of the auto truck did the street car 

A. I _did:1 't have a chance to look, I did not see 
l O where it hit, I had my feet down this way and it 

seemed to be middle way of the door. 
Q. Were you sitting inside of the door? 
A. My feet were inside, yes. 
Q. W!1en the car hit you ,vhat part of the auto 

truck did the car hit? 
A. R.ight back where I was sitting. 
Q1

• Then what happened? 
A. It knocked me right off the seat and I went 

down on the floor and I took a header and went 
down to the floor right. 

20 Q. Then what happened? 
. A. I tried to ~'et up and it bumped again and I 

kind of went down on the floor again. 
Q. Then what do you remembeT happened? 
~- I re1?-ember the :firemen coming out and car-

rying me 111. · . 

Q. From ~he time you got in the auto truck until 
you were hit, who was driving that auto truck? 

A. Mr. :Meaney. 
30 Q. Did you say anything· to Meaney? 

A. No, I did not. 
Q. When did you :first see the street car? 
A. The ,street car was at Whittaker Avenue and 

South Clinton Avenue. 
Q. And then when you sa,v the street car where-

abouts was the automobile in the street Ol 

A. A little over halfway across. · 
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Q. Did you hear any signal before you saw the 
street ear? 

A. No, signal whatever. 
Q. Can you state whether the car was going fast 

or · slow? 
A. When I looked out, I hadn't more than peeped 

out of the · window when I spied the car down at 
South Clinton A venue by the pole. 

By the Court : ":here is the pole located? 1 O 

A. The pole is right there by Dube 's poultry 
house. 

Q. Where is that at? 
A. South Clinton Avenue just belo-\\T Whittaker 

Avenue. 
Q. South of Whittaker, or north? 
A. Sou th of Whittaker. 
Q. Do you know what part of the car-you say 

that the car was two-thirds across the street, do 20 
you know was it near the uptown track or not? 

A. It was on the northbound track. 
Q. It was on the northbound track? 
A. Yes. 
Q. Are you able to tell how far it was on that 

track? 
A. No, I am not. 
Q. You are not? 
A. No. 
Q. Do you know how far the trolley car vvent 30 

after it hit you? 
A. I don't know only by what somebody told 

me. 
Q. I mean yourself? 
A. No. 
Q. Any part of you hurt besides your leg1 
A. I was hurt on this arm all the way down, and 
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this shoulder and across the left toe and these two 
fingers were knocked out and cut back here, I don't 
know whether it was glass, the blood was running 
pretty fast and I was bumped up in here. (Indi-
cating diffeTent parts of the body.) 

Q. You were taken to the hospital 1 
A. Yes. 
Q. How long were you in the hospital 1 
A_. I was there the first time six weeks and three 

10 days. 
Q. While you we,re in the hospital how many 

operations were performed on your leg 1 
A. Three. 
Q. What was the three 1 
A. Three operations, I can't explain what they 

was done1 for. 
Q. They finally took your leg off1 
A. They took my leg off, sure. 
Q. Below the knee1 

20 A. Below the knee. 
Q. After you came out of the , hospital did you 

go back again 1 
A. I had to go back for treatment until Novem-

ber 13, and I went back and had another operation. 
Q,. How long· were you there at that time 1 
A. Three weeks. 
Q. Since the operation did you go to the hos-

pital again 1 
A. I went backward and forward every day for 

30 sixteen or eighteen months. 
Q. When did your leg heal 1 
A. It didn't heal altogether until about the 

twenty-fifth or twenty-sixth of this last November. 
Q. Last N ovember1 
A. Yes. 
Q. That is November of 19241 
A. 1924. 
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Q. What was the condition of your health before 
this accident 1 

A. Very good. 
Q. Did you work every day1 
A. I worked every day and part of the night. 
Q. What kind of work did you do 1 . 
A. Sold fruit and produce, peddled 1t out and 

wholesaled it out 1 three days a week I went to 
Philadelphia, and the other three days in the stre ·ets l O 
of Trenton. 

Q·. Did you drive a. car at that time 1 
A. Ye-s. 
Q'. How long had you been driving1 
A. Since 1915. 
Q. In your work did you go to Philadelphia . to 

get your goods 1 
A. Three • times a we-ek. 
Q. Up until the time of this accident had you 

ever had any ailment that kept you from your work1 
A. I never had any that I know of, I was always 20 

on the job. · 
Q. What was your earnings at your work after 

your expenses were- paid 1 
A. Clear, I should judge about forty dollars, 

clear of expenses. 
Q. Was it between thirty-five and forty1 
A. Thirty-five and forty. 
Q. Since this accident have you been able to do 

any work at alH 30 
A. Not a bit. 
Q. Are ' you able to w0-rk now1 
A. No, I am not. 
Q. You have got an artificial leg 1 
A. Yes. 
Q. When did you get that leg1 
A. I got it in November, 1923, 1924, somewhere 
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around there, I can't tell you, but it was about 
two weeks after Armistice Day. 

Q. Are ! you able to use that leg for a full day at 
t . 62 any 1m.e. 

A. No, sir. 
Q. When you use that leg what do you have to 

do1 
A. It makes me so nervous I have got to lay 

down. 
l O Q. And you have to use your eru tches 1 

A. I have to use one, all the time ; I haven't 
walked without one at no time; I might be able to 
take 4, 5 or 6 steps, and if I don't have the crutch 
I have • to go down. 

Q. Have you been able to keep it on you for a 
day at a time ,1 

A. Not if I can't lay down. 
Q. When you have it on, does _it pain you 1 
A. It is sort of pain and hurt together , I can't 

20 keep it on steady all day long. 
Q. Since this accident hav e you suffered much 

pain1 
A. When do you mean, from the first beginning 1 
Q. From the beg inning right on up. 
A. I suffered behveen fifteen and eighteen 

months. 
. Q. How about your sleep 1 
A. Sometimes I can sleep, sometimes I can't. 

30 Q. I notice your hand trembling, was that con-
dition present, I mean your right hand, before this 
accident1 

A. As far as I know it was just as good as this 
one, I could _ handle it just as good as this one, I 
didn't find no trouble handling this one than I did 
that one. 

Q. How about your speech before this accident1 
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A. I think I had a good speech, I could make a 
whole lot of noise. I had to talk a. whole lot. 

Q. Was your speech clear? 
A. My speech was clear, sure. 
Q. Is it clear no-\V? 
A. No, it is not. 
Q. How about the condition of your memory be-

fore this accident, so far as you know? 
A. As far as I know I had a. good memory be-

cause I was buying stuff-- 10 
Q. You did your own business? 
A. I did my own business a11 the way through. 
Q. Anyone · help you in your business? 
A. No, sir. 
Q. Since - this accident what has been the condi-

tion of your me·mory? 
A. Very poor, I can't reme ,mber nothing. 
Q. The shaking of your head, did you have that 

before this accident? 
A. I did not. 20 
Q·. You did not? 
A. No, sir. 
Q. Since the accident have you been able to dress 

and undre ·ss yourself and take care of yourself ? 
A. Not altogether. 
Q. Who has assisted you? 
A. My wife . 
Q. How about eating after the accident? 
A. We11, I do better now than I did a few months 

back. 30 
Q. I mean at the time of the accident. 
A. Do you mean appetite 1 
Q. Did you ha .ve any assistance with your food 1 
A. No. -
Q. Who assisted you 1 
A. Nobody. 
Q. You could eat alone? 

,.. 
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A. I could move my hand. 
Q. The doctor bills from April 29, 1922, one bill 

for one hundred and sixty -five dollars Saint Fran-. . ' c1s Hospital, these are the same bills that were · 
offered at the former trial 1 

A. Yes. 
Q. $165.00. From April 29, 1922, to November 

11, 19221 
A. Yes. 

11r. Devlin: I offer that. 

(Marked Exhibit Pl.) 

Q·. From November 12 to December 30 1922 
' ' $105.001 

A. Yes. 

l\,fr. Devlin: I offer that. 

(Marked Exhibit P2.) 

Q. Doctor Reddan 's bill, $175.00, up to the date 
of the last trial, now, I think there will be added 
to that, when the doctor comes 1n, some more. 

(Marked Exhibit P3.) 

Q. What did your artificial leg cost you 1 
A. The leg cost me one hundred and fifty dol-

lars. 
Q. And how about the expenses going up and 

downf 
A. Four times, $25.00, for the four trips. 

By the Court: "W1iere was that. to what place1 
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A. Philadelphia, just twenty-five · dollars for the 
four trips. 

Q. Did you have anyone assist you going up and 
down with you f 

A. My brother. 
Q. Who paid the two fares 1 
A. He· took me in his automobile. 
Q. And you think the expenses going up and down 

was twenty-five dollars for four trips 1 
A. Twenty-five dollars for four trips, yes. 10 
Q. How about the drug bills 1 
A. I didn't buy so much, a little · bit. 
Q. You didn't keep track of that 1 
A. No, the hospital took care of that, they fur-

nished pretty near all of that. 
Q. How long were you going to the hospital from 

the time you were · injured, how long had you been 
going to the hospital 1 

A. As near as I could tell, about eighteen months. 
Q. For treatment 1 20 
A. I could tell if I had my cards here, they gave 

me little cards and ,vhen one got filled up, I got 
another . 

Q. You ,vent over there every day 1 
A. Not every day, sometimes every other day 

and then I ·would miss and then a.gain I w·ould have 
to go every day. 

Q. Did you ever have any ailment before this 
accident 1 

A. I don't think I ever had anything to speak 30 
of except a little cold for a day or two. 

Q. Did you ever have any ailment 1 
A. Never had any that I know of. 
Q. What was your age at the time of the acc1-

dent1 
A. Fifty-two years old. 
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Q. Fifty-two years old at the time of the acci-
dent? 

A. Yes. 
Q. At the present time are you able to do any 

kind of work? 
A. I can't do anything. 
Q. Who lives at home with you? 
A. I got three boys home at the present time. 
Q. How about your wife? 

10 A. She lives there. 
Q. She lives at home with you, too? 
A. Yes. 
Q. Do you have to have · any assistance going up 

and down stairs? . 
A. I can go up and down stairs but I have to 

pull myself with the banister and one crutch. 
Q. Your business of produce dealer, you are not 

able · to w·ork at that now? 1 · 

A. I can't think of it; I can't get clear of my 
20 hand. 

Q. Have · you any calling that you can work at? 
A. I don't know who would give me a job. 
Q. Did you ever work at any other work except 

produce? 
A. Only produce. 
Q.· How long had you worked at that? 
A. Twenty-two or twenty-three years. 
Q. That is what you worked at principally? 
A. Yes. 

30 Q·. Ha ,ve you W 1orked at _the produee business 
longer than twenty-tw ·o years? 

A. I think I have; I thought about it and it is 
twenty-seven years or more. 

Q·. You k1:ew Mr. Meaney 's mother, didn't you? 
A. Yes, sir. 
Q. She bought produce from you? 
A. Yes. 
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Q. She· is dead twenty-two years? 
A. I can't remember just exactly, another thing, 

I didn't keep account of it because I did all the 
work myself. 

:.Mr. Devlin: Cross-examine. 

Cross-examination. 

By Mr. Hunt: 

Q. Mr. Baus, on these thre-e· days a week when 
you went to Philadelphia to get your produce you 
would drive do-\vn to Philadelphia with your auto-
mobile, I suppose? 

A. Yes, sir. 
Q. What time of day would you leave Trenton 

to start to Philadelphia.? 

10 

A. Sometimes two o'clock, sometimes five o'clock, 20 six, it would just depend on the season. · 
Q. I suppose you went down into Dock Street 

and Water St:reet and Delaw ·are Avenue, where 
those commission houses are and bought your stuff 
there? 

A. It is hard to tell where I went. 
Q. On a day when you would start down to Phila-

delphia . at two o'clock in the morning, what time 
would you get through with your work and wind 
up for the day? 

30 A. That is all, I would make the trip and occa-
sionally, if I had some perishable stuff, I would 
work it off that afternoon, sometimes we ,vould get 
it off a.t noon and sometimes after, sometimes a 
little before noon, I couldn't say just exactly. 

· Q. Then you would go on in the afternoon and 
sell your load ? 



128 Loenard Ba.us-Cross 

A. No, if I had some perishable goods, not all 
of it. 

Q. On a day when you would start down to Phila -
de1phia at five o'clock or seven o'clock in the morn-
ing, what time would you be all through with your 
·work in the afternoon ? 

A. Practically the same time. 
Q. You mean that you could leave Trenton at 

seven o'clock and go down to Philadelphia and get 
1 O your load and come back here to Trenton and sell 

it out and be all through by twelve o'clock or one 
o'clock? 

A. It would depend on how much stuff was there 
if I could buy quick I could make better time whe~ 

' the season got further along I didn't have to go 
so early. 

Q. You were selling retail a good bit here 1n 
Trenton? 

A. Thre ·e days a week. 
20 Q. Yes, those days were long days 1 

A. Yes, long da.ys. 
Q. What time did you start in the morning? 
A. I started half-past five and maybe wouldn't 

finish until way after dark. 
Q. The business made you put in a good many 

ha.rd, long days, didn't it f 
A. Yes, it did. 
Q. And of course · your customers depended on 

you so you had to be on the job no matter what 
30 the weather was? 

A. No matter what the weather was, I was on . 
the job. 

Q. It wasn't an easy job at all it was bard 
solid work? ' ' 

A. It was bard la.boring work, yes, sir. 
Q. Now, Mr. Baus, when you first saw this trol-
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ley car you said it was a littl e· south of Whittaker 
Avenue, is that right? 

A. I don't know ·what I said but the trolley car 
was on South Clinton Avenue below the pole. 

Q. When you say below the pole, what do you 
meanf 

A. There is a telegraph pole there by Dube 's 
poultry house and there is a. pole further down. 

Q1
• That would be somewhere about the place 

where Whittaker Avenue · and Rusling Street both 10 
come together into South Clinton? 

A. Furthe:r down south than that. 
Q. Further down south? 
A. Yes, sir. 
Q. At that time, I think you said the automobile 

was a little more than halfway across the street, 
wasn't it? 

A. When I seen the trolley car down there? 
Qi. Yes. 

20 A. y ·es. 
Q. The automobile kept moving all the time, 

didn't itf 
A. Yes. 
Q. It didn't stall or stop1 
A. No, it didn't stall. 
Q. And you were sitting on the side nearest to 

the trolley car1 
A. Yes. 
Q. Did you keep watching the trolley car 1 
A. I did. 30 
Q·. Why didn't _you tell Mr. Nieaney to stop b~s 

automobile so that it didn't get on the track 1n 
front of the · trolley car? 

A. Mr. Meaney was making the turn · and making 
it careful, I didn't think it best to interrupt him. 

Q. 1\/[r. :Nieaney didn't see1 the trolley car, did be? 
A. He saw it down to Mantel's. 
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Q. vVhy didn't you tell him to stop before he 
got on that track? 

A. I didn't think it was necessary for me to do 
any hollering because he had good judgment, if I 
hollered maybe he wouldn't do as good, I think 
it is bad to interfere with people at a time like 
that. 

Q. Mr. Baus, didn't you know he was running 
his own life and your life and the life of the passen-

10 g-ers into danger through bringing this automobile 
right on the track in front of the trolley car? 

A. I know it was dangerous, yes. 
Q. Why didn't you tell him to stop? 
A. I didn't see why I should, he was the biggest 

way around and if he had three seconds longer time 
he would have been around out of the way, just 
three seconds, maybe four, and he w'Ould have been 
all the way around. 

Q. l\fr. Baus, your left hand trembles som.e now1 
20 A. My left hand does not tremble a particle. 

Q. It doesn't tremble a particle? 
A. No, sir, and that one don't tremble much, 

either? · 
Q. Does either of your legs tremble? 
A. The one that is cut off does all the way down 

and all the way up. 
Q. The other one· does not? 
A. No, sir. 

30 Re-direct examination. 

By Mr. Devlin: 

Q. Just one moment, when you saw the car and 
the auto truck was cross the street did in your . ' ' Judgment, the automobile have sufficient room and 
time to cross in safety? 
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:Mr. Hunt: That is objected to on the grou1:d 
that he says the operation of the car was so~ely 1n 
the hands of the other man and he was relying on 
the other man. The statement would be a conclu-
sion and the·re is no apparent basis in the testimony 
for the expression of it. 

l\!Ir. Devlin: The reason I put the question is 
that because l\!Ir. :Hunt put the question to him on 
cross -examination why he didn't tell Meaney about 10 
the cat and about the danger, and he replied say-
ing it ,vas wise not to interrupt h~m. That is t~e 
only reason why I put the qu~stion, beca~se his 
cross-exa mination led to a point that this man 
should have warned ifeaney, _ that is my object in 
asking the question, your I-Ionor. 

By the Court: I think I will sustain the objec-
tion. 

M D 1 · I ask an exception. r. ev 111: 

By the Court: All right. 

By the Court: 11:r. Baus, fr~m ~he time you s~w 
that car up until the time that 1t hit the automobile 
were you , watching it all the time? 

' ' 

2-0 

A. I had my eyes on it all the ti1:11e, 
Q. Did you observe any change 111 the speed of JO 

the car? d 'f 
A. I didn't observe any change in the spee , 1 

anything he came faster. 
Q. Did it stop at vVhittaker Avenue? 
A. It did not. 
Q. Is your memory better today or any date, part 

of the day than it is at another part of the day1 

. , 
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A. J\1ornings I am better. 
Q. How do you sleep now? 
A. I do not sleep very good for the last ten days. 
Q. How have you been sleeping before that? 
A. Before I was hurt I could sleep on a piece 

of wood or any other place. 
Q. Since this accident how have you been sleep-

ing? 
A. Some weeks a little better and some weeks 

10 a little worse. 

20 

30 

Q. Do you suffer pain now? 
A. Every night I get a pain in this leg mostly, 

and the nerves shoot through and sometimes the 
leg goes dead on me; if I ain't got the crutch I have 
got to drop. 

J\fr. Devlin: That is all. 

J\fr. Hunt: That is all, J\fr. Baus. 

FRANK NAYLOR) sworn for the plaintiff. 

Direct examination. 

By Mr. Devlin: 

Q. J\!Ir. Naylor, where do you live? 
A. 131 Hewitt Street. 
Q. How long have you known J\tir. Baus 1 
A. About twelve years. 
Q. In that time have you had much opportunity 

to me,et him 1 
A. Before he was hurt I met him three times a 

week, Tuesday, Thursday and Saturday. 
Q. "\Vhere did you meet him at? 

A. At my house. 
Q. Talk to him ? 
A. Yes, sir. 
Q1

• Do business with him? 
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A. Yes, sir. . . . 
QI. Before that time, before. thls_ accident, ; did 

you observe anything ,vrong "\Vlth lns outward ap-
pearances or health that you could see ? 

A. Not that I could see, no, sir. 
Q. Did you observe anything wrong with his 1,0 

speech? 
A. No, sir, not then I didn't. 
Q. I mean before the accident, did you observe 

any shaking in his hand o-r arm that you see now? 
A. Not at all. 
Q. vVhat kind of dealings did you have with him 1 
A. I bought stuff off of him and he bought stuff 

off me I have a cigar, cigarettes and candy store 
' ' and I sell ice cream. 
Q. Did you buy from each other ? 20 
A. We bought off him and he came and bought 

off us. 
Q. Ho;w did you find his memory before this ac-

cident? 
A. All right as far as I know. 
Q. Ever see anything about it defective? 
A. No. 
Q. You have seen him since the accident? 
A. Yes. 
Q. Did you ever see this shaking that you see in 30 

his hand now? 
A. Not before. 
Q. How about the shaking of the head, did you 

ever see that before the accident 1 
A. Not before the accident. 
Q. Did you notice any change in his speech since 

the accident 1 

' ' 
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A. He don't talk so plain, I don't think. 
Q. You haven't done any business with him since 

the accident? 
A. Once or twice he -has been around and got 

some tobacco. . 
Q. Have you noticed any change in his memory 

since the accident? 
A. Not so much, a little, you have got to ask 

him sometimes a couple of times, before, you would 
10 only ask him once and he w·ould answer you right 

bMk. . 

Mr. Devlin: Cross -examine. 

Cross-examination. 

By Mr. Gildea : 

Q. Were your dealings with Mr. Baus done on 
20 a cash basis or credit basis? 

A. Cash. 
Q. On a cash basis? 
A. Yes, sir. 

. Q. Then there would be nothing about your deal-
ings that would require · him to remember any 
amount that he owed you or that you owed him? 

A. He never owed us nothing or we never owed 
him nothing. 

Q. How would these dealings that you and Mr. 
30 Baus had enable, you to determine whether or not 

his memory was good? 
A. I used to go out to his truck when he would 

come--
. Q. How would going out to his truck or him come 
into your store enable you to determine what kind 
of a memory he had? 

A. He would sit around there and talk and I 
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would tell him what we wanted and he w·ould go 
out and bring it in. 

Q. Since the accident he hasn't been around there 
with his truck? 

A. He can't come. 
Q. And you don't kno·w nov;r if he could remem-

ber from the time he ,vas in the store until he got 
out to the wagon? 

A. No. 
Q. As a matter of fact, you don't know now 10 

whether his memory is as good or not, do you? 
A. When you talk to him he doesn't understand 

so g·ood. 
Q. You think the fact that he do:sn't und~rstand 

you when you speak shows there 1s something the 
matter with his memory? 

A. If I am talking to you just as I am and you 
didn't answer m.e--

Q. Did you use the same tone of voice as you 
are using now? 20 

A. Same as I am using just now. 
Q. Before this accident was 11:r. Baus' voice any 

more distinct than yours? 
A. He always had a pretty strong voice, he had 

a stronger voice than I did. 
Q1• He had a stronger voice than you? 
A. Yes, he did. 
Q. His voice is still stronger than yours? 
A. I don't think it is now. 
Q1• Didn't you hear him on the wjtne ·ss stand a 30 

few minutes ago 1 
A. I don't think it is as strong as mine is now. 
Q. You don't think it is as strong as yours is 

now1 
A. Not quite. 

Mr. Gildea: That 1s all. 
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A. When I wasn't home or when I was working 
or asleep. . 

· Q·. Usually you were either sleeping or working 
when he was there, that is right, isn't it? 

A. Yes. 
Q. As a matter of fact, it was very rarely you 

saw him? · 
A. I didn't see him very of ten, as I told you I 

didn't have the time. 
10 Q .. Sometimes you wouldn't see him for several 

months, isn't that so? 
A. Oh, yes, he would be around sometimes. 

. Q. Can you say you saw him every month dur-
ing 1921? 

A. I W'Ouldn 't say I saw him every month but I 
happened to see him--

Q. Occasionally? 
A. Occasionally. 
Q. Did you buy the produce or did your wife 

20 buy it? 

30 

A. l\!Iy housekeeper or my sons went out and 
bought it. 

Q. So the only time you would see 1Ir. Baus · 
would be when he came to your door? 

A. Only sometime I would see him when he come 
around there, I would be generally in bed or at 
work; I didn't lose much time around there. 
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MRs. J\1ARY VANDERBECK, sworn for the plaintiff. 

Direct examination. 

By Mr. Devlin: 

Q. :Mrs. Vanderbeck, do you know Mr. Baus? 
A. Yes, sir. · 
Q. How long have you known him? 1 O 
A. I have known him in the neighborhood of ten 

years, I can't exactly tell how long. 
Q. Did you know him before the accident? 
A. Oh, yes, I knew him well. 
Q. Where do you live,? 
A. At present I live at 303 Cummings Avenue. 
Q·. Did you meet l\!Ir. Baus often? 
A. Yes, sir, because he lived alongside of me . . 
Q. Did you live alongside of him in 1921? 
A. No, sir, I had moved away from there. 20 
Q. After you moved away did you see him very 

often? 
A. Yes, sir, three times a week. 
Q. How did you come to meet him, buying goods 

from him? 
A. I lived alongside of him before that and, of 

course, you know how neighbors are, the last years 
I bought goods off him three times a week. 

Q.. Down to the time he was injured? 
A. Right to the day he was hurt. 30 
Q. In that time had you a chance to examine the 

condition of his health? 
A. I certainly did. 
Q. What was it? 
A. He· was like every other working man, work-

ing hard, busy and seemed to be in apparent good 
health to me. 
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Q. You have seen him since the accident? 
A. Yes. 
Q. You have observed the condition of his hand 

shaking since· the accident? 
A. Ye,s. 
Q. Did you ever see that before this accident? 
A. No, sir. 
Q. You observed his head shaking? 
A. Yes, sir. 

lO Q. Have you ever seen that before this accident1 
A. No, sir. 
Q. Hp,ve · you observed his speech since this ac-

cident 1 · 
A. I have noticed he has talked thicker· I haven't 

seen him so much since the accident as I did before. 
Q. You noticed he talked thicker 1 
A. Yes, but I laid it to his trouble. 
Q. You hav en't had a chance to talk to him 

since the accident 1 
20 A. I visit there once in a ·while. 

Q. Had you any opportunity to observe his mem-
ory before the accident or since the· accident? 

A. In ordinary conversation you don't always 
tax the memory. 

Q. Before the accident did you observe his mem-
ory, was it all right 1 

A. Yes, sir, sometimes he, would trust me for 
some· little things in his mind, I would put it on 
paper and he would always tell me right. 

30 Q. You haven't had any chance to test it since 
the, accident 1 

A. No, I haven't had no chance to test it since 
the accident. 

~Ir. Devlin: Cross-examine. 

Mrs. Jl;J a,ry Varnclerbeclc-Cross 

Cross-examination. 

By Mr. Hunt: 
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Q. What time was it that you were living next 
door to Mr. Baus 1 

A. Well, I couldn't tell you without counting up; 
I couldn't tell you the exact year when I moved 
alongside of him but it is between eight and nine 
years ago. 

Q. Then you don't remember when you moved 
away? 

A. I lived in the next house to him a. year and 
a half and I moved across the street and I lived 
there for three and a half years and altogether it 
made my total of five· years I was a neighbor, I 
saw him every day, sometimes three or four times 
a day. 

Q. Have you been looking at me since I have been 
standing here, Mrs. Vanderbeck1 

A. Yes, I have. 
Q. Did you notice anything, 
A. I noticed when you got up you commenced 

shaking your hand. 
Q. When did I stop shaking it? 
A. You stopped when you commenced talking · to 

me, you stopped w·hen you had as-ked me one or 
two questions, I noticed you stopped after you got 

10 

20 

talking. 
Q. When you were buying goods of MF. Bau.s' 3o 

wagon or truck you were busy looking what he had 
and he was busy showing what he had to y0u and 
othe,r people, while waiting on you and other eus-
tomers at the same time 1 

A. V e-ry se1dom, .because I caught him befor ·e 
he started out or ·when he w.as coming in, . the last 
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year of hi s carting he used to come to my house, 
then there were other custom ers around. 

Q. I suppose when you were buying you were 
looking at his stuff f 

A. Yes, probabl y talking to him. 
Q. I-Ie was showing you the stuff f 
A. Yes. 
Q. You were looking at me and you weren't look-

ing at the stuff I had to sell and my trick didn't 
10 work at all, did it f 

20 

A. No. 

WALTER ADAMS, sworn for the plaintiff. 

Direct examination. 

By Mr. Devlin: 

Q. 1Yfr. Adams, where do you live f 
A. 112 Rusling Street. 
Q. How long have you lived there f 
A. Four years and a half. 
Q. Do you know Leonard Baus f 
A. Yes, sir. 
Q. How long have you known him f 
A. Ever since I lived there, four years and a half. 
Q. Do you live next to him f 

30 A. I live opposit e across the street, opposite to 
Mr. Baus. · 

Q-. Did you know him before this accident hap-
pened f 

A. About a year and a half. 
Q. Did you see him very often during the day or 

during the weekf 
A. Pretty much every morning. 
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Q. Did you speak with him f 
A. Yes, I bought truck off him. 
Q. You bought truck from him f 
A. Yes. 
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Q. Right up to the time of thi s accident did you 
buy truckf 

A. Yes. 
Q. What, so far as you could see, did his health 

appear to be all right f 
A. All right so far as I could see. 10 
Q. In buying truck from him did you pay him 

money and he giv e you change ? 
A. Yes. 
Q. Have you seen him since the accident f 
A. Yes, sir. 
Q. That trembling of the hand, did you ever 

see it before , the accident f 
A. I didn't notice it. 
Q,. I say, did you see it1 
A. No. 20 
Q. How about the shaking of the head, did you 

ever see that before the accident 1 
A. No, I have- never seen his head shake before 

the accident. 
Q. Have you noticed any change in his speech 

since the accident 1 
A. Yes, quite a bit. 
Q. And what did you notice 1 
A. You can't hardly understand him sometimes. 
Q. Since the accident f 30 
A. Yes. 
Q. Could you understand him quite , well before 

the accident f 
A. Yes. 

Mr. Devlin: Cross-examine. 
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Cross-examination. 

By Mr. Gildea : 

Q:. Mr. Adams, you have - a little tr011ble with 
your hearing? 

A. Yes. 
Q. Did you have that trouble before · Mr. Baus 

was hurt? 
1 O A. No, I didn't have that, this come on last fall 

I had the ''flu,'' and that affected my hearing s~ 
I can't hardly hear. 

Q. Your hearing was all right when Mr. Baus 
used to sell you vegetableH, . was it? 

A. Yes. 
Q. You never paid · any particrrlair atte!il,tion to 

Mr. Baus, did you? 
. A. No, I didn't have- any oe_ca,sion to pay F)ar-

trnular attention to his lueaLtl:L · 
20 Q. You never paid any particular attention to 

see whether 0r n0t he looked h.ealth-y, did you?' 
A. No. . 
Q. Ancil you ?ad just th.e ordinary dealings that 

a man purchasing produce from a huckster wo,u!cil 
have? 

A. Yes. 
Q. And that was the only dealing you ha.d with 

him? 
A. That is the only dealings we had buyiJ10· truck 

30 off him. ' · 

Mr. Devlin: . That is all, I will recall 1fr. Meaney. 
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JAMES MEANEY, recalled for th e plaintiff. 

Re,-direct examination. 

By Mr. Devlin: 

Q. From the time you got into th_e ~utomobile 
and Baus got in, w?at space of time did it _ tak~ _YO~ 
to start that machine, to the best of your ability• 

A. Four or five seconds. 10 
Q·. Your car was a Ford truck, wasn't it 1 
A. It was. 
Q. You said as you started you held your hand 

out1 
A. I did. 
Q. "lv as it your left hand you held out? 
A. The , left hand . 
Q. As you held that hand out where were you 

looking as you held your hand out? 
A. When I got in the car I looked both ~ays zo 

and as I throwed one hand out I kept my nght 
hand on the wheel and I looked down and saw 
nothing that would interf ere with my turning. 

Mr. Devlin: That is all. 

Re-cross examination. 

By Mr. Hunt: 

f t · l 30 Q. Mr. 1\tieaney, you testified at the ormer na 
of this accident, didn't you? 

A. I did. . . 
Q. And I suppose that y~ur pl:rpose _at that time 

was to tell the facts of this accndent Just as near 
true as you could state them, is that corr ·ect? 

A. That is . 
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Q. The first trial was less than nine months after 
t~e accident, this trial is more than two years and 
nine months after the -accident; that is true isn't 
·t 6J ' 1 • 

A. I guess it is. 
Q. When do you think your recollection as to 

what took place was most distinct, at this trial or 
at the former trial f 

A. I don't know, I think I would remember the 
10 same ten years from now. 

20 

30 

Q. Suppose that you testified one way today in 
regard to certain incidental matters and you testi-
fied in quite a different way at the ear lier trial more 
than two years ago, not intending in either case 
to state anything falsely, on having the discrepancy 
called to your attention, which story would you 
consider more likely to be correct, the one you gave 
two years ago or the one you gave nowf 

~r. Devlin_: I ?bject to that, if he has any other 
testimony this witness gave he may ask him; he 
makes an argument with the witness and asks the 
witness' opinion. 

By the Court: It seems to me, 1\Ir. Hunt, that 
the ~roper wa:y, you have his testimony at this trial 
and 1f he testified differently before you can show 
that fact and it becomes a question for the jury. 

1\1r. Hunt.: I am going to show that fact in due 
course. I think I have the right before showino- it 
t? as~{ him what his opinion is as to which na:ra-
t~ve 1s more likely to be correct, the one given 
eight and a half months after the accident or the 
one given now almost two years and nine months 
after the accident. 
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Mr. Devlin: I submit that can be done a~ter he 
has put the questions to the witness, you give t~e 
witness a chance to answer them in some w~y, this 
long request for his opinion, what he think~ of 
certain testimony, is totally a mat!er _for the J_ury. 
I think the proper way is to ask him 1f he testified 
at a. certain time and place and quote from the 
record. 

10 
By the Court: I think t?at is w_hat I sa~d should 

be done, Mr. Devlin, I think I ·will perrmt you to 
do as I suggested. 

]\,fr. Hunt: Then you overrule my question 1 

By the Court : Yes. 

J\1r. Hunt: ]\,fay I have an exception 1 

By the Court: Yes. 

Q. I am going to read f ro_m page 37, line 11, of 
the record of the former tnal. 

Mr. Devlin: Page what? 

20 

Q. Page 37, line 11, question put to Mr. 1:(eaney 
on cross-examination: "Well now, you think. no 30 . 
more than thirty seconds el_apsed ~rom the time 
you had taken this look until. the tui:1-e wh~n. 
had set your car actually in motion, r_1ght. 
Answer: '' I don't think so, because the car was 
running--, , Did you say that? . · 

A. No more than thirty seconds 1 I know it was 
no more than thirty seconds. 

... 



148 Jam es M erwzey-R e-cross 

. By the Court: The question is, did you so tes-
tify at the former triaH 

. A. I couldn't tell you what I testified to at the 
former trial. · 

1'1r. Hunt: I offer the printed record of the for-
mer trial, page 37, Jines 11, 12, 13, 14 and 15. 

10 By the Court: That has been Tead \into 'the 
record. 

l\ifr. Hunt: I don't know whether I understood 
your ans,:er or not, I don't want it repeated but 
I would hke the stenographer to read it. 

By the Court: Yes, the stenographer may read 
that. 

20 (Last question and answer read by stenog-
rapher.) 

~- The question is, 1'1r. l\!Ieaney, did you give 
this ansvver which I have read from the record of 
the former triaH 

A. I couldn't tell you what that answer was at 
t~e present time, but if I understand your question 
right now-

Q·. Never mind, I don't want any comment. Now, 
· 30 1-iifr. l\!Ieaney, I will read you from page 33 of the 

record of the former trial, beginning with line 8. 

Mr. Devlin: "'\Vhat page, 33? 

Q. !?ag_e 33, line 8, a question put to you on cross-
·exam1n~.tion: Q·uestion : '' You don't know how 
much time intervened between the moment when 
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you got in and the moment when you actually put 
your car under way, do you?'' Answer: '' I don't 
think it was a half a minute." Question: "You 
don't think it was a half a minute?" Answer: 
"No, sir. Because I had it running and all _I had 
to do was put the clutch down and rel~ase .. 1t and 
turn.'' Question: ''Well, do you think 1t was 
perhaps about half a minute ?" Answer: "I don't 
think it was-I don't know. I wouldn't ,vant to 
swear to the exact time, but it wasn't over that, 10 
I don't think.'' Question: '' By half a minute you 
mean thirty seconds?'' An~,ver : '' ~s, was 
ready to go as soon as I got 111 the car._ Did you 
give these answers that I have read 1n respo:1s~· 
to these questions I have read at ~he former tnal. 

A. I don't remember the quest10ns or answers 
now. 

Mr. Hunt: I offer in evidence record of the for-
mer trial, page 33, beginning with line 8 and con- 20 
tinuing to line 22, inclusive. 

By the Court: It has already been read into the 
record. 

Mr. Devlin: The record is in, you have already 
read it in. 

Q. If this record of the former trial wa~ correct, 30 
you were then talking about ?ne-half minute by 
which you said you meant thirty seconds, as to 
the time that elapsed between the moment when 
you got in your car and the moment when you ac-
tually put your car under way, _do you mean to s~y 
now, as you did say 8: few m1n~tes ago, that in-
stead of being a half ~minute or thuty seconds, that 
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time was three seconds or four seconds as you 
said a second ago f ' 

A. I said five or six seconds, it would only take 
me that long to release the clutch to start. 

Q. I ask you entirely independent of any answer 
you gave at the former trial, how much time inter-
vened between the moment that you looked up and 
do':n that street for approaching trolley cars, which 
~h1ch was before you had got into your automo-

10 bile, and the moment when you started to pull away 
from the , curb with your automobile to make the 
turn1 

A. I didn't have a stop watch, I looked up and 
down the street, got in the car, released the clutch 
and started. 

Q. You said yesterday that after you got in the 
car you released the emergency brake. 

A. I would have to do that to start the car. 
Q. You said also that you adjusted your gas and 

20 sparkf 
A. That is already adjusted when I turn that 

crank. 
. Q. Didn't you sa:y yesterday that when you got 
1n that car you adJusted your gas and spark 1 

A. I adjust that when I start the machine ·. 
Q. You adjusted it again when you got in the 

c-arf 
A. Maybe I did. 
Q. You testified truthfully when we went over 

30 that yesterdayf 

By Mr. Devlin: I object to this arguing with 
the · witness. Let him ask questions. 

Mr. Hunt: All thi~ ground was gone over yes-
terday and I am surprised to have the witness speak 
today in such contradictory terms. 
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Q. You couldn't possibly stand in front of a Ford 
truck that you had just cranked and set the engine 
running, turn around and look down the street in 
this direction, up the street in this direction, come 
around and get in that seat, have , another man 
get in and sit down beside you and get that car 
from the curb and actually in motion in four sec-
onds. 

A. From the time I released the clutch until I 
was ready to go I said was four or five seconds. 10 

Q. How much time wa.s it from the moment when 
you stood out on the street in front of your car 
and looked for trolley cars to the time when you 
released this clutch, after you and Baus both 
climbed into that car and you had made the neces-
sary releases to get started 1 

A. I couldn't tell you how quick I moved from 
the- time I got off the pavement until I got in the 
car, I looked up and down and there was nothing 
in sight. 20 

Q. You weren't on the curb when you looked up 
and down, were you f 

A. I was on the curb after I had started the en-
gine ready to go, then I got in and he got in right 
afte ·r me-. 

Q. And then you moved ? 
A. Yes. 
Q. Without looking again ? 
A. I was looking down and I threw my hand out 

to the left. 30~ 
Q. When you were looking down which way does 

that make you look~ 
A. South. 
Q. The same direction this car came in 1 
A. Yes. 
Q. You told us yesterday you could see on tµat 

street for three-quarters of a mile 1 

'• f 
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A. Yes. 
Q. You told us this car had lights lighted 1 
A. Yes. 
Q. You hadn't lighted your automobile lights 

until you got in 1 
A. No, because it runs with the engine. 
Q. You mean to say you were lo,olcing down South 

Clinton A venue as you pulled away from this curb 
and you didn't see this trolley car coming 1 

10 A. I do. 

DR. HOUGHTON SMITH, sworn for the plaintiff. 

Direct examination. 

By Mr. Devlin: 

20 Q. Doctor, how long have you been a practicing 
physician! 

A. Since 1903. 
Q. What school did you come from 1 
A. University of Maryland. 
Q. Where have you practiced since 19031 
A. I have practiced in Trenton for twenty years. 
Q. Do you know Mr. Baus 1 
A. I know him, yes, sir. 
Q·. How long have you known him 1 

3.0 A. The first record I have of treating anyone in 
his family was 1907. 

Q. Have you treated the family since thatf 
A. Yes, sir. 
Q. Did you ever treat him 1 
A. I have a record of treating him once in 1920. 
Q. What for1 
A. He had a cold. 
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Q. Did you see him often since 1920 and 19211 
A. Yes, sir. 
Q. How often did you see him 1 
A. His truck was in my way almost every day 

on the street. 
Q. Have you talked to him often in 19201 
A, Yes. 
Q. Have you had ai chance to observe him phys-

ically1 
A. Yes. 
Q. Have you seen him since the accident 1 
A. Yes. . . 
Q. Before the accident were you frequently 1n his 

home attending his family1 
A. Yes, sir. 
Q. You noticed him in the hom,e 1 
A. Yes, sir. 
Q. You have talked with him 1 

10 

A. Yes, sir. . . . O 
Q. Did you ever observe this trembling condition 2 

of the arm before the accident 1 
A. No, sir. . . , 
Q. If he had it, you have seen 1nm since hie ac-

cident1 
A. Yes, sir. 
Q. If he had that would you have observed it1 
A. I thinkj it is very 'likely that I would. 
Q. Did you notice the trembling of the head before 

the accident 1 
A. No, sir. 
Q. Since the accident1 
A. Yes. 
Q. If that had been there before t_his a·ooid~:mt 

would you have been likely to observe it 1 
A. Yes, sir. . . 
Q. Have you noticed any change 1n his speech be-

fore and since the accident 1 . 

3,0 
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A. Yes. 
Q. What has been that change 0? 
A. That hesitancy and trembling. 
Q. How about thickness? 
A. Thickness, too. 
Q. What other things have you observed about 

him since the accident that you didn't observe be-
fore the accident? 

A. I don't understand the question. 
Q. Have you observed anything since the acci-

dent other than I have told, more than I have sug-
gested to you that ,vasn 't existing before the acci-
dent, generally his outward condition? 

A. There has been quite a change I think. 
Q. In what way do you mark that change? 
A. He hasn't been as alert. 
Q. You didn't attend him for this accident, did 

youf 
A. No, sir. 
Q. But you have been the family physician ? 
A. I have attended members of the family. 
Q. You have had a chance, to talk to him ? 
A. Yes, he has been in th~ sick room when mem-

bers of his family have been sick. 

Cross-examination. 

By Mr. Hunt: 

Q. Doctor, you said you had a record of treating 
Baus in 1920, have you got that record with vou f 

A. Yes, sir. 
Q. May I ;see it, please f 

(Witness produces record.) 
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Q. Is that the original record? 
A. Yes, sir. 
Q. Only one you have of the case? 
A. That is the only one I have. 
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Q. Is this your day card or is this the entry trans-
ferred from a ~day card f 

A. I only take a notebook that is only good for 
one day and these cards a.re entered from that. 

Q. Have you got the notebook with you? 
A. No, not for 1920. l 0 
Q. This is transferred from a notebook then 1 
A. Yes. 
Q. The entry is December 28, 19201 
A. I think so. 
Q. Can you tell at this date whether what is set 

down here on this entry is all that you set down 
in the notebook at the time you examined Mr. Baus 
on this occasion 1 

A. That is all the record I have. 
Q. Can you tell at this date whether what is set 20 

down here on this entry is all that you set dbwn 
in the notebook at the time you examined l\fr. Baus 
on this occasion f 

A. Yes. 
Q. You are quite sure that your notebook 

wouldn't contain any other memoranda relating to 
the man's condition at that timef 

A. I am certain of that. 
Q. You wouldn't have asked him about his ap-

petite or his bowel functions or take his pulse or 30 
take his temperature and made an entry of the data 
of that kind in your notebook f 

A. No, sir, that tells it all to me, that is all the 
record I need. 

Q. You don't make any record of your examina-
tion of the patient 1 

A. Not beyond the cause. _ 
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Q. In this case you set it down that this man had 
a cold in the head? 

A. That is all. 
Q. How often did you see Mr. Baus in the year 

1921, jus~ let me see the card once more, will you? 
A. Well, he was on the street, I used to see him 

very often I should say. 
Q. Very often on the street, when you would see 

him on the street perhaps you would be driving by 
10 in your automobile? 

A. Yes, sir. 
Q. And he was driving by in his truck? 
A. Yes, sir. 
Q. You lived in the same 1 neighborhood or nearby 

to each other? 
A. Yes, sir. 
Q. And most of the time that would be the case , 

wouldn't it, that you would pass or he pass you in 
the automobile? 

20 A. Yes, sir. 
Q. Were you ever 111 his house during the year 

1921? 
A. I couldn't say positively without looking a.t 

the card but his wife has been sick considerahle and 
I probably have. 

Q. I ask you to look at the card and see whether 
you have ever been in his house .during the year 
1921? . 

A. 11:ay 20, 1921. 
30 Q. How do you know you were in his house, the 

c-a:rrd doesn't say so, the card simply sets down the 
treatment to his wife? 

A. Acute indigestion and the pTice is a house call 
so I take it it viras a house call. 

Q. Were you in his house on any o,ther or.casion 
in 1921? 

A. I can't say I was. 
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Q. The card doesn't show it? 
A. No. 
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Q. Your calls to his house ·were simply profes-
sional calls? 

A. Yes, sir. 
Q. If you had made a call your 9ard would show 

. t OJ 1 . 
A. Yes. 
Q. If your card doesn't show it you haven't been 

at his house at any time other than that in 1921? I 0 
A. I \wouldn't likely be there? 
Q. Were you in his house during the year 1921, 

until April 29, 1922? 
A. June 2. 
Q. That isn't before April 29, then you were not? 
A. No. 
Q. On this occasion in 1921 you were treating his 

wife, weren't you? · 
A. I believe so, his brother was sick nearly two 

months too. 20 
Q. The card says you were there to treat hiR wife 1 
A. Yes, sir. 
Q. Did you see him there? 
A. I think I did. 
Q. On that occasion? 
A. He was usually there when she had these sick 

spells and he was usually the man that called me 
up. 

Q. And that is the reason you say you think you 
did? 30 

A. That is the reason. 
Q. He didn't consult you about his condition at 

that time? 
A. No, sir. 
Q. You had no particular occasion to look at him, 

is that right? 
A. That is right. 
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Q. You see the man sitting her e, don't you ~ 
A. Yes, sir. 
Q. You observ e the character of the tr embling ? 
A. Yes, sir. 
Q. Is trembling of that character a di sease or a 

symptom of a disease. 
A. Well, I should judge it was a symptom of a 

disease. 
Q. It is a symptom of a disease, isn't it, and the 

10 disease of which it is a symptom is an actual lesion 
of a certain part of the brain, that is correct, isn't . t OJ , 

20 

1 . 

Mr. Devlin: I didn't offer this m.an as an expert 
in any way, ! --offered him to state what he found 
in his observation , now, I think that if he is going 
to be examined along the e-xpert line he ought to be 
the witness of the other side. I haven't examined 
this man along the expert line at all. 

Mr. Hunt: The witness claims to be the family 
physician and he knew this man before the accident 
and since the accident. That he did not have this 
tremor before the accident that he now has. 

By the Court: That was as far as his testimony 
went. 

Mr. Hunt: That was as far as his testimony went, 
30 yes, but the reflection which the plaintiff's counsel 

will draw from that testimony is that there is a 
connection between the accident and the tremor. 
The witness on the stand knows perfectly well there 
is not and I think we have a right to show that he 
knows there is not. 

Mr. Devlin: What justification is there for Mr. 
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Hunt makin g that assertion ? Th e ,;vitne ss knows 
perfectly well there is not. Does he suppose I 
brought a vvitness here to say deliberately thDt that 
wasn't true ? I can't understand such a ref! ection 
being brought in here. You seem to impute that 
this case has been tried on a basis of perjury. That 
has been his talk from the very first day thj 8 case 
was tried. 

By the Court: I don't think that is the situation. 1 O 

1vfr. Devlin: I will withdraw my objection. 

Q. (Question repeated.) It is a symptom of a 
disease, isn't it, and the disease of which it is a 
symptom is an actual lesion of a certain part of the 
brain, that is correct, isn't it ? 

A. I don't consider him a patient of mine. I 
did.n't make any examination of him since the acci-
dent. 20 

J'Yir. Hunt: I ask that that be stricken out. I am 
asking a general queRtion about this disease. 

By the Court: I don't think the answer is respon-
sive. 

Q. (Question repeated.) It is a symptom of a dis-
ease, isn't it, and the disease of which it is a symp- -~o 
tom is an actual lesion of a certain part of the brain, 
that is correct I isn't it ? 

A. Brain or nervous system. 
Q. The lesion takes place in the brain , doesn't 

it 1 
A. I think that is ,lthe understanding of it. 
Q. This word "lesion" to put it in simple Ian-

,. 
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guage means a breaking down of the brain tissue 
a pathological condition of the tissue 1 · ' 

A. Some pathological conditions, yes, sir. 
Q. The part of the bra.in in which this disease ex-

~sts when a tremor of this )dnd wiU manifest itself, 
1s the part known as the cerebellum, is it not 1 

A. Generally considered that. 
Q. Where, is the · cerebellum 1 Put your hand on it. 
A . . (Indicating.) • 

1 Q Q. Down at the base of the brain on the neck 1 
A. The lower part of the brain. 
Q. Wha.t is the name of the disease with lesions 

of that part of the brain with symptoms of the kind 
this man displays 1 

A. It is called Parkinson's disease. 
Q. Parkinson's disease, is it not~ P-a-r-k-i-n-

s-o-n f 
A. Yes, sir. 
Q. This Parkinson's disease is one name. The 

20 disease is also known by another name also isn't 
it 1 ' 

A. Sometimes called shaking palsy. 
9· An~ s_ometimes called a third name, paralysis 

ag1 tans, 1s t not 1 
A. Yes, sir. 
Q. What is the cause of that disease f 
A. I wish I knew. 
Q. Medical science does know, doesn't it 7 
A. It is given as worry and fright and pain. 

30 Q. A moment ago you said you wished you knew 
what the ca.use was, you do know what the cause 
is, don't you 1 

Mr. Devlin: I object, that isn't fair to the witness 
the witness said he didn't know. ' 

11:r. Hunt: You are not going to murder this 
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record. If you will address the Court, we will get 
oil faster. 

1\1r. Devlin: The witness said he didn't know. 

By the Court: He said he wish he knew. 

Mr. Devlin: Indicating, he didn't. I am address-
ing the Court, if you please. Now the attorney says 
medical science says so and so -- 1 O 

Mr. Hunt: No} I didn't say that. 

By the Court: Read the question. 

(Question re-ad by the stenographer.) 

Mr. Devlin: Why should this witness who has 
not been an expert, not off e,red by m,e as one, be 
handled in this manner, he is asked his opinion, he 20 gives it. This examination isn't fair to this witnes-s 
because I haven't offered hirn as an expert and he 
has never made a diagnosis since this injury. I of-
fered him really as a: physician wh01 found him as a 
layman would, the method of examination is abso-
lutely unfair. 

Q. Now, Doctor, worry, fright and pa.in axe what 
in medical parlance would be called the exciting 
eauses for this disease, are they not 1 

A. They are given as causes usually. 30 
Q. Exciting causes, is that correct, will you an-

swer, please 1 
A. They are given as causes, I won't say exciting 

causes. 
Q. There is a distinction in medicine between ex-

citing causes and underlying causes, is there 1-iot~ 
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A. Yes, sir .. 
Q. What medical men call underlying causes is the 

thing that really causes a condition, really is respon-
sible for its exist ence, isn't it? 

A. Do you mean susceptibility? 
Q. Just read the question. I think you will under-

stand it. 

( Question repeated.) 

A. I don't just distinguish the idea. 
Q. Let m.e apply it in the case of this particular 

disease. The underlying cause of that disease is 
hardening of the arteries, isn't it, one of the under-
lying causes, at least? 

A. I would say that it was a cause. A great many 
people have hardening of the arteries without hav-
ing paralysis agi tans. 

Q. Now, Doctor, you say a good many people have 
20 hardening of the arteries without having paralysis 

agitans ? 
A. Yes. 
Q. Now, I ask you, Doctor, does anybody have 

paralysis agitans without previously having harden-
ing of the arteries ? 

A. I don't know. 
Q. You don't ln10,v 1 
A. No, sir. 

30 By the Court: That is his answer; there is no use 
rep ea ting it. 

Q. Hardening of the arteries is induced many 
times by severe exposure to all kinds of labor, all 
kinds of weather, accompanied by excessive labor, 
isn't it 1 

A. I wouldn't say it always was. 
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Q. Commol1ly, when it is so called, you speak of 
. it as premature age, don't you? 

A. They say a man is as old as his arteries I if 
that is what you mean. 

Q. It is also produced by various indiscretions in 
the way of living, isn't it ? 

A. It may be, sometimes. 
Q. Worry and fright and pain don't produce a 

hardening of the arteries but only bring on, excite 
the outward manifestations that flow from the hard- 10 
ening of the arteries that is already there, don't 
they , that is the sense of it that much fright or 
worry or pain is responsible for shaking palsy 1 

A. I don't know. 
Q. You don't know. Now, Doctor, how long was 

it after :Mr. Baus received this injury that you first 
saw him 1 

A. I couldn't say, he has been around the street. 
Q. I mean, how many times have you seen him in 20 

such a way as to notice his condition 1 
A. I haven't treated him at all; I have only seen 

him on the street. 
Q. Do you know when he first began to suffer 

from these tremors? 
A. No. 
Q. Do you know ·when, I mean , from your own 

knowledge, from your own observation, on what 
part of the body did the tremor fiirst appear 1 

A. The first I noticed was the hand. 30 
- Q. Which hand 1 
A. The right hand. 
Q. What do you notice now ? . 
A. I notice that his ja,v and head and vmce and 

hand tremble. 
Q. His ja\v, head and voic_e and what else1 
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By the Court: Hand. 

A. Hand, ja·w and head. 
Q. Which hand ? 
A. His,' right hand. 
Q. 1Vill you come_ and look at 1Ir. Baus

7 
please? 

li.1r. Baus, would you mind putting both hands on 
the table ? Is th e left hand affected now, Doctor ? 

A. Yes, sir. 
10 Q. Now, the progress of the disease known as 

paralysis agitans 01; Parkinson's disease or shaking 
palsy, is. that it, attacks first the right hand~ does 
it not? 

A. No, sir, i t1 attacks the left first. 
Q. Usually it attacks the right first? 
A. No, sir. 
Q. Then after it begins no matter where or how 

it begins, what is its progress ? 
A. It is gradual. 

20 Q. And; gradually it comes to affect more parts of 
the body, doesn't it ? 

A. Yes, sir. 
Q. If it starts in one hand, after awhile it affects 

both hands? 
A. That is sometimes the case. 
Q. And after awhile it affects the head 0/ 

A. Yes, sir. 
Q. And after awhile it affects the loweT limbs, is 

that right? 
30 A. It does in some cases. 

Q. It affects the voice after awhile? 
A. Yes, sometimes it doesn't. 
Q. Usually it does? 
A. Usually it progresses to that stage. 
Q. In fact it affects the throat so that swallowing 

is difficult? 
A. Sometimes. 

· Dr. Ma1rtin vV. R eclda,11- Direct 

Q. That is a later stage ? 
A. Yes. 
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DR. 1L\.RTIN 1V. R ,EDDAN, s,,,orn for the plaintiff. 

Direct exarriina tion. 

By 1'Ir. Devlin: 

Q. Dr. Reddan, you are a graduate of Jefferson 
School, are you? 

A. Jefferson 1'Iedical College. 
Q. Of Philadelphia 1 
A. Yes. 
Q. How long have you been practicing medicine? 
A. Since 1900. 
Q. And surgery also ? 

10 

A. Yes. 20 
Q. Do you know Leonard Baus 1 
A. Yes. 
Q. You attended him after this accident ? 
A. Yes 1 sir. 
Q. The end of April, 1922? 
A. Whatever the date was. 
Q. What did ~Tou find, what did you have to do 

for his leg ? 
A. He had a compound fracture of the leg as I re-

call it about half-way between the knee and the foot. 30 
We tried to save th~ leg , tried to restore the union 
in the bone and tried to heal the soft parts of the 
le()" up. We were unsuccessful ill' that, it was so 
babdly infected that we couldn't clean it up and we 
amputated it and I believe some~ime_la~er I_ attemp-
ted to hurry the healing hy closing 1t 111 still more, 
that is my recollection. 
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Q. That was how many operations 1 
A. Three. 
Q. After all, I show you a bill, possibly it can 

refresh your memory as to the time. He was in the 
hospital most of this time, wasn't he1 . 

A. I think he was in the hospital during the en-
tire time. 

Q. And during that period did this injury induce 
pain and suffering 1 

10 A. Yes, sir. 
Q. You attended him during that time, didn't 

you1 
A. Yes, sir. 
Q. And you have examined him la.tely1 
A. Yes, sir. 
Q. And you examined him before the last trial 

also1 
A. I think so. 
Q. That wound remained open, do you know how 

20 long1 
A. No, sir, I don't. · 
Q. He says that wound didn't close until Novem-

ber, 1924. Now, you have observed this man's con-
dition, the trembling and the thickness of 8peech, 
what have you to say a.bout that 1 

A. That would indicate some severe involvement 
of the nervous .system. 

Q. W_ill you try and make that plain to the jury, 
reduce 1t to language less technical 1 

30 A. Well, is simply means that some part of the 
brain or spinal cord has been injured or become 
diseased. . . 

Q. This shaking that he has of the head and de-
fect of speech and severe trembling of the hand 
assuming that this man was, so far as he knew, i~ 
good health before the time of this accident, didn't 
have any of these conditions so far as he could see 

' 
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and that since this accident this vvound didn't heal 
until November, 1924, and that he is trembling in 
his hand, head and his speech is thickened or de.-
f ecti ve and his memory is poor, it isn't as good as 
it was before this accident, and he is unable to do 
any work of any kind, ·what do you attribute this 
condition to 1 

A. To his accident, to his injury. 
Q. You spoke of this leg being infected, I think 

you said it became infected or you feared infection 10 
or something 1 

A. It was infected at the time of his a.drnission 
to the hospital from the injury. 

Q. It ,vas infected from the injury1 
A. Yes, sir. 
Q. He was there about six weeks in the hospital 

and you were trying to cure the infection before you 
amputated 1 

A. I think that was about the time. 
Q. I take it from the bills of th e hospital, try to 20 

refresh your memory from th e hospital bills, from 
April 29 to November 11. 

A. It was a long period of tim e before we took 
the leg off because we always try to save all we can. 

Q. What kind of a, break was that, Doctor1 
A. It was a break in which the bones were crushed 

into small pieces and some of those pieces pushed 
out through the muscle and skin. 

Q. Then he was back in the hospital again on No- 30 vember 12, 1922, to December 30, 19221 
A. I don't remember the dates. 
Q. But he was back there a.gain. Now this infec-

tion that he received from the injury , did that in-
fection have anything to do, as being a cause, of 
his present condition in speech, in voice, in tremb-
ling and injury to memory 1 
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· A. It would probably be a very large contribut-
ing cause with other things. 
. Q. What would you say the other things were 1 

A. Well, the pain. 
Q. Pain1 

. A. Los~ of sleep, the fright resulting from being 
111 an accident, the worry about his finances~ aU or-
iginating in the original injury. · 

Q. This man was a large man when you saw him? 
A. Yes, .he was. 
Q. And looked like a well nourished man? 
A. Very well nourished. 
Q. Vigorous1 
A. Ye-s, sir. 
Q. What have you to say of whether or not he 

will recover or become normal in this shaking and 
memory and sh akin g of the hand and head and 
speech 1 

A. I do not believe he will. 
Q. Do you think that from your observation since 

the last trial or before the last trial, was this man 
going to suff er any more pain 1 

A. I don't think he should suffer more, more pain 
unless some other organs that are at present affected 
would become affected, I don't think he ,vill suffer 
much more pain. 

Q. What do you think of the wound staying 
healed, will it likely stay healed 1 

A. Yes, I think it will. 
Q. When you testified before I think you said it 

wou!d heal anywhere from two weeks and five years, 
I think you said that. 

A. That would be true, it is an indefinite time. 
Q. Have you had an opportunity to observe his 

memory1 
. A. Not particularly, I haven't tested it in any par-

ticular way. 
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Q. Have you had any opportunity to observe it 
in the time - you attended him 1 

A. I do not believe I ever paid much attention to 
his memory. . 

Q. You haven't paid much attention t~ it 1 
A. No, sir. 
Q. Assuming that this man was a . man th~.t 

worked, selling truck, drove an automobile to Phil-
adelphia three times a week, sometimes during the 
night to get his goods, worked every_ day,_ had n?t 10 
been ill except for a cold, but no serious illness 111 

many yea.rs up to the time of this accident, what do 
you attribute the present condition of his health to? 

1f r. Hunt: The question is objected to. It can't 
stand as a hypothetical question because it ~oes not 
include all the elements that should enter into the 
hypothesis. If the Court wants me to suggest some, 
I will do it. 

20 
:Mr. Devlin: All right, go ahead. 

Mr. :Hunt: There must be included also the fact 
testified to by the man that this work which you 
described was very laborious, that it involved very 
lonO' hard davs that it had to be done in all kinds 
of ;eather, ~nd he had to do it in all kinds of 
weather. 

Mr. Devlin: Anything else yo~ want to add 1 30 

Mr. Hunt: I am content that it should he an-
swered with this addition. 

Mr. Devlin: I think we all work ha.rd, to attach 
any importance over his ha.rd work, over mine, over 
yours, or any other person, it_ is a joke to me. 
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Q. Assuming this man is a man of good health, 
follo-wing the produce business, involving going to 
Philadelphia two and three times a week, sometimes 
at midnight and through the night --

By the · Court: Two o'clock in the morning was 
the earliest time. · 

Q. (Continuing.) Working the next day, buying 
10 and selling his goods, in all kinds of weather, and 

he has good health with the exception of a cold, and 
he follows that for a period of over twenty years, 
up to the time he has this accident on April 29, 
1922, the nature of this accident is such as you have 
described, as you attended him for, what , do you at-
tribute his present condition to ? 

20 

11:r. Gildea: That is objected to if the Court 
please. 

1Yir. Devlin: I would like to kno·w which of you 
two is the attorne y , who is going to do the objec-
ting ? 

1Yir. Gildea: W e both are. 

Mr. Hunt: Mr. Gildea is associated with me --

By the Court: Mr. I-Iunt made the last objection 
30 and suggested the form in ·which the question should 

be put, if it is not in the form suggested by Mr. 
Hunt, you may call it to :Mr. Devlin's attention. 

:Mr. Devlin: I suppose Mr. Peartree will make the 
next objection. 

By the Court: Do you object to the question ? 
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Mr. Hunt: No, I do not object to the question. 

Q. Assuming this man is a man of good health, 
followino- the produce busine ·ss, involving going to 

0 • 
P hiladelphia two and three times a week, sometimes 
at two o'clock in the morning, working the next day, 
buying and selling his goods, in all kinds of we,ather, 
and he has good health with the exception of a cold 
and he follows that for a p eriod of over twenty 
years, up to the time h e has this accident on April l 0 
29 1922 the nature of this accident is such as you 

' ' have described, as you attended him for, what do 
you attribute his present condition to? 

Mr. Hunt: He hasn't got in there what the man 
said about the laborious work. 

Mr. Devlin: All work is laborious. 

By the Court: The testimony of the witness was 20 
that his work was laborious. 

A. A man doing that work today, meeting with an 
injury tomorrow and very shortly thereafter or ~l-
most immediately dev eloping thes e nervous symp-
toms I would say that hi~ nervous symptoms were 
due to his injury. ; 

Q. That is, his condition today is due to this in-
jury, is that what you mean? 

A. Yes, sir. 30 

Mr. Devlin: Cross-examine. 

By the Court: We vlill take an adjournment at 
this time and -come back at two o'clock. 

Mr. Devlin: Before adjourning, I was going to 
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ask the Court, I will wa11t Doctor Reddan here when 
their doctors take the stand and I would ask the 
Court to set a time when their doctors shall take 
the stand. I don't care when it is, I think Doctor 
Reddan will try to make his appointments to suit 
me. 

Doctor R.eddan: If possible, today, I have other 
engagements for tomorrow. 

By the Court: I hope counsel will arrange their 
case to accommodate ! the physicians. · 

1tir. Hunt: J\1y only difficulty, your Honor, js this, 
that I can't put our medical witnesses on the stand 
until after they have heard the testimony that will 
be given by three or four lay persons concerning 
what they observed of this trembling before the ac-
cident , therefore, I shall have to hold my doctors 

20 back until last. 

By the Court: The Court can't attempt to regu-
late what your procedure is going to be. 

Mr. Devlin: The only reason I asked the Court 
to control or set an hour, it is immaterial to me, but 
I don't want this busy man --

By the Court: May I ask you this, will it take 
30 over an hour to put in the testimony of those wit-

nesses 1 

Mr. Hunt: I think an hour would be sufficient. 

By the Court: I am perfectly willing, if counsel 
should prefer, to go on with Dr. Reddan 's testimony 
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now and finish his cross-examination at one o'clock; 
which would be most satisfactory to you. 

Dr. Reddan: Today, I am free, I can accommo-
date you at imost any time. 

By the Court: We will take a recess now and come 
back at two o'clock. 

Mr. Hunt: W e have a doctor here that has not 10 
been present, and I would like to have Court's 
pern1ission to have :hin1 examine the plaintiff. 

By the Court: With Doctor Reddan being pre-s-
ent. 

Trenton, N. J., . Tuesday, j an. 27, 1925.. 2.00 
M w o'clock, P. . 

DR. MART'IN W. R,EDDAN, on witness stand. 

Direct exan1ina.tion. 

Resun1ed by Mr. Devlin: 

Q. Doctor, before you start, this man got struck 
on the head from which he had some· lumps or cuts, 
'Would _they, adde~ to the other conditions_ -~ha; I 30 
have given you, bring about the present co11d1t10n. 

Mr. Hunt: I object to that question on the g~ound 
that the question does not indicate the seventy or 
location of the · blow on the head, and on the · further 
oTound that it is unnecessary to put a hypothesis to ! witness of this kind because this witne ·ss attended 

... 
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the man in the hospital and is in a position to know 
just what the head injuries were ·. 

By the Court: The , doctor might be questioned as 
to ,vhether he observed the condition of the head or 
not. 

Q. Did you find a condition of the head? 
A. Yes, sir, he had a scalp wound and brush burn 

10 of the scalp. 
Q. Would the condition you found in the head, 

adde~. to the hypothesis that I put to you, the other 
cond1ti?ns, result in_ the condition of this n1an today, 
would 1t be a contributing cause? 

A. I would think it would be a contributing cause. 
Q. With the others? 
A. Yes, sir. 
Q. I think you have said, I am not sure, answer if 

you didn't answer it, in your judgn1ent, will this 
20 man be able to ·work again? 

A. I do not belie·ve he will. 

Mr. Devlin: Cross-exa .mine. 

Cross-exan1ination. 

By Mr. Hunt: 

Q. D_octor, in what year did you get your degree 
30 of medrnal doctor? 

A. 1900, in June, 1900. 
Q. And I t~1.ink you immediately entered upon a 

course of special ~tudy and practice in surgeTy? 
A. No, I was 111 general practice for eleven or 

twelve years, doing everything from corns to itches 
of the scalp. 
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Q. The ren1oval ,of corns involves a surgical op-
eration, doesn't it? 

A. Yes, sir. 
Q. And in all those eleven or twelve years you 

were turning toward surgical operations, ·weren't 
you ? · · 

A. I was physician , in over -a thousand o bstetrica1 
cases at the same tin1e. 

Q. During the past 9 or 10 years you have been 
devoting your attention very closely to surgery, 1 O 
haven't you? 

A. Yes, sir. 
Q. You have been practicing surgery and study-

ing surgery? 
A. Yes, sir. 
Q. And I think I wouldn't do you any injustice 

by saying that in that time you have mastered the 
art of general surgery as well as any man in this 
state, isn't that true? 

A. l\!Iodesty prohibits. 20 
Q. It is a very exacting position. You have to 

work to attain the position you have attained as a 
surgeon? 

A. Yes, sir. 
Q. Neurology is another distinct branch of the 

medical branch aside fron1 surgery? . 
A. There is neurological surgery as well as eye 

surgery or ear surgery. 
Q. You ha.ve not been following· neurological sur-

<-J 30 gery -as I understand it. 
A. I was detailed by the war department to the 

School for Neurological Surgery during the war, at 
the University .of Pennsylvania, under Doctor 
Frazer. 

Q. How long were you there? 
A. About three n1onths. 
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Q. !)o you know Doctor Funkhouser at the State 
I-Iospital for the Insanef 

A. Yes, sir. 
Q. ~eurology is the study and treatment of ner-

vous diseases, isn't it f 
A. Yes, sir. 

__ Q._ Paralysis ~.gitans is a disease which follows 
w~th~n the pro~ince of a neurologist rather than 
within the province -of t:he surgeon f 

IO _A._ It falls ~ithin his special province, it falls 
within the realm of any medical man. 
_ .9· You don't operate to effect a cure for paralysis 

ag1ta.ns, do you, Doctor? 
A. No, sir. 
Q. Tt· he main business of a surgeon, of course, is . 

,opera ions 1 
A. Yes, sir. 
Q. ow, Doct_or, be~ore lunch, in answe-r to a hy-

pothetical quest10:1 :W'h1ch Mr. D,evlin put to you, you 
20 expressed the opin10n that the trembling condition 

of Mr. _Baus w~s caused by this injury sustained in 
the accident which has been te·stified to today . is th t oorrect 1 , a 

·A. Yes, sir. 
Q._ Now, I ask you to suppose that a number of 

credible persons, say three or four, should state un-
der oath that Mr. B~us had this trembling of the 
h~nds before the accident took place and while he 
still had both his legs, would that affect vour .0 · · 
at all OJ " p1n1on 30 . . . . . . 

A. It might or it might not, it would have if it 
was a doctor who had observed those things 

Q. If. you ass1:me it to be true that the m.an did 
have this tren1bhng of the hands to such an t t that . t . . bl t h .. ex en . i :vas v1si e o t e eye of a lay ,observer before 
the accident, then you wouldn't say that th ·d t . • e acm ,en 
m~used t!he tremor of the hand, would you 1 
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A. Not if it were present before, no, sir. 
Q. You would say in such a case that th~ trem1?ling 

of the, hand came from son1e ca use, which existed 
prior to the accident 1 

A. If it were present before, yes. · 
Q. If the Court will bear with n1e just a mon1ent, 

it is nece·ssary to look at son1ething here. Now, if 
you should assume that Mr. Bausi had t,his trembling 
of the hand and also had a trerr1bling voice in the 
month of October and in the m-onth of November, 1 O 
1921 is his condition today different from what 
you 'would expect it to be on the basis of such a 
supposition 1 , . . 

A. In October, 1921, his tren1bhng of lus voice 
and hand rr1ight have been due to a dozen different 
cause·s. 

Q. If he had it then you would expect to see him 
have it today still and progress to about the extent 
it is today1 

A. Not at all, it might have been due to son1e tran- 20 
sient thing which n1ight have cleared up. _ 

Q. Suppose he had it in N ove-mber, 1921, and it 
was due to paralysis agitans, then you would expect 
to see today about the same condition you do see in 
a 111an of his physical n1ake-up 1 

A. Paralysis agitans is a progressive disease. If 
he had paralysis agitans in 1921, he would naturally 
have n1ore sy1nptoms at the present ti1ne than were 
present then because as it prog:esses _it gets worse. 

Q. Doctor, I will read a question which was put to 30 
you at the former trial --

Mr. Devlin: What page1 

Q. Page 140, line 19·: '' Doctor? you knew before 
this ,m.orning that you were coming here today to 
testify in this case, did you not?' ·' Answer, ''Yes, 
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~ir. ''. Qu~stion, ''Now,. if this 1na11 had sustained, 
111 tlus accident, any ser10us injury to his head vou 
would not fail to ren1ember that, would you?" ' An-
swer, '' I don't think I ·would.'' Question; ''You ·have 
no recollection of having done anythino· to effect a 
cure of an injury to, the head have you~'' Answe1· 
'' B ' ' eyond the treatment of the scalp wound that is 
all, sir.'' Question, '' And that injury on the head 
that you did treat, had to you the appearance of 

10 ~-scalp wo~nd? '' Answe_r, ''Yes.'' Question, '' rrhat 
1s an abras10n or lacerat10n of the flesh ?" Answer 
''Y . '' D t ' es, sir. oc or, you gave, at th e former trjal 
the answers that I have just read to you? ' 

A. 1 believe I did. 
Q. You don_'t 111ean to tell the Court and jury 

toda? · that tlus man sustained any serious injury 
to his head through that co11ision? · 

A. I don't think it 'Nas a serious injury. 
Q. Have you got here the record of this 111an 's 

20 case at the time you treated hin1 ? 
A. No, sir. · 

30 

Q. You have such a record? 
A. There is a hospital record. 
Q. ~f there ·viTas such aii injury the record vvould 

show it, wouldn't it? 
A. If we thought it serious it would show it. 
Q. Won't you please bring that record here to-

n1-orrosv so we can see- what it does show OJ · 

A. Yes, sir. · 
Q. An inj1:1ry t_o t,he cerebellum sufficient to pro-

?-u_ce paralysis ag1tans would be a much more serious 1nJ1uy than any you noticed about this man's head 
wouldn't it or ' 

A. Well, I don't know that the injury to his head 
produced anythi~1g, or any paralysis agitans. 

Q. Do you clai:m that the injury to his head pro-
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duced the shaking condition that you observe in him 
now? 

A. Not alone, no, sir. . . 
Q. Do you claim the , injury to his ,head and 1nJury 

to the leg did it? . 
A. If he had none of it before, yes, su. . 
Q. Y,ou don't know ·whether he had a.ny of it be-

fore or not, do you? 
A. I never saw him before. . . 
Q. If he didn't have it before, then the 111Jury to 10 

the head and leg caused it, is that right? 
A. That might essentially aggravate wha ,t was 

pre-sent. 
Q. You couldn't produce what was not already 

present? 
A. No, sir. . 9. Wi_thout anyth~ng ~o agg~a?ate, OJ paralysis 

ag1tans 1s a progressive chse-~se! 1s 1t not. 
A. U sua1ly ,once it starts, it 1s. 

' . . 't . t OJ Q. It is an incurable disease, 1sn 1 . 
A. Once established, it is. 
Q. How n1any ca.ses of paralysis · agitans have you 

treated since April, 1922? 
A. I don't treat any of then1, I have: seen four. 
Q. How have you seen them, casually? 
A. In the hospital wards. 
Q. Does that include Mr. Baus, those four? 

N . A. o, SU. 

20 

Q. you have seen then1 in the hospital wards as 
30 you passed thr01~gh . · . . 

0
• 

A Yes and be1110· interested 111 that type -of th1no, 
• ' 

0 
1 't t I I have stopped. and exa1nined them, I naven a rnn 

any history or exa,mined the1n, but I have observed 
then1. 

Q. Why do you say Mr. Baus wasn't suffering 
from paralysis agitans? 
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A. I do not say he was not suffering fron1 par-
alysis agitans. 

Q. You say he is suffering from paralysis agitans 1 
A. He has a good many symptmns of paralysis 

agitans. 
Q. Do you think he has got paralysis agitans 1 
A. A good many syn1pto1ns are lacking. 
Q. Tell us what pron1inent symptoms are lacking "? 
A. One sympto111 present in paralysis agitans 

10 which is called "pill 1·olling," as though the patient 
were making a pill ·with hi~ fingers. Another is what 
is called '' festinating gait,'' or running gait, ·w:hen 
a n1an has the paralysis agitans, he is usually pro-
pelled forward, his body is bent forward, and he has 
almost a running gait. 

Q. What you have just described are the symp--
toms ,of a pronounced case, are they not 1 

A. Pretty well advanced, yes, sir. 
Q. As far as the pill rolling is concerned, that 

20 is only an alternative sympton1, and t,here frequently 
occurs in the place of it what is called to1n-to111 beat-
ing! 

A. In all those neurological cases you may have 
any sy1nptom under the ' sun. 

Q. The tom-ton1 syrnpton1 is the shaking of the 
hand which this man has, isn't it! 

A. I don't think I have .heard it in that vernacular, 
but that is what I would call it. 

Q. In some cases that is the n1anif estation, where 
30 in other cases, the pill rolling is the manifestation, 

is that right 1 
A. Yes, sir. 
Q. You never saw the two together 1 
A. I couldn't say whether I have or not. 
Q. You have never se-en the two together, have 

you! 
A. I can't say that I have. 
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Q. ,¥hat kind of a gait did you call it1 
A. Festinating, that 111.eans fast. 
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Q. That n1eans going fast and leaning forward as 
You o·o for a 1nan to pull forward 1 

t, ' f 't A. His feet try to get under the center o grav1 Y. 
Q. A man on one foot and going on crutches 

doesn't get in that position because he has the out-
spreading support on each side, he has the crutch 
and the other good leg, isn't that so 1 

A. I think he w'Ould be in n1uch more danger of 10 
fallino· with the crutch than he would with his own b 
two legs. . 

Q. It is impossible for you to say that tlus man 
would have that gait if he had both feet 1 

A. I don't think so, he doesn't sho,-v it in the re .. 
maining foot. 

Q. He couldn't show it, could he 1 
A . No. 
Q. It is impossible to run ahead on crutches, isn't 

it 7 20 
A. Yes, but yon arc also stepping on it. 
Q. A man can't run ·with one lin1b, can he ~ 
A. Very rapidly, with a crutch, he can play base-

ball. 
Q. Now, Doctor, in any event, this festinating gait 

is symptomatical of one of the most advanced stages 
,of the disease, isn't it 1 

A. I have seen it occur two years after the onset 
of the first symptom in a young man. 

Q. That was a greatly a.ggravate? case, wasn.'t it 1 30 
A. No, this man is ca,nng for lumself and 1s at-

tending to his business today. 
Q. Wasn't that an exceptional case 1 
A. In my experience it was, yes, sir. 
Q. Niany victims of paralysis agita~s 1~ave t~ e 

disease for ten years before the feshnahng gait 
symptom appears, _don't they 1 
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A. I believe they might, yes, sir. 
Q. What other symptoms a.re absent¥ 
A. They are the most prominent that I think of 

now. 
Q. Did you testify that in your opinion this man's 

me,mory was impaired¥ 
A. No, I said I had not tested his memory as I re-

call it this morning. ' 
Q. Doctor, this n1an had a compound fracture of 

10 the leg! · . 
A. Yes, sir. 
Q. That means that the bones were broken and 

the end of the bone protruded through the skin¥ 
A. Yes, sir. 
Q. Tha.t is not an uncommon kind of fracture ¥ 
A. No, it is ve-ry common. 
Q. You have attended a great many such fractures 

in y,our time¥ 
A. Yes, sir. 

20 . ~- The gr_eat majority of them you set the bone, 
giving the tissue such treatment as it requires and 
save the leg, do you not? 

A. In a majority 
A. In a great majority, yes, sir. 
Q. Why couldn't a skill£ ul surgeon, like yourself 

sa,ve the leg in this case¥ ' 
A. There was too much infection in it. 
Q. How did the infection get there¥ 
A. Oo•ming fron1 his clothing, contact with · th<:' 

30 ground, the bone being exposed to the air the skin 
being broken, a general break will admit infection. 

Q. It was infection then, that compelled you finally 
to amputate the limb¥ . 

A. Yes, sir. 
Q. After the amputation the stump failed to heal 

didn't it¥ ' 
A. It was a good while healing. 
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Q. It required a second operation before it healed¥ 
A. That was to try and hurry the healing. 
Q. In that second operation, did you amputate 

anything further, amputate any more¥ 
A. I don't think I did, I wouldn't be sure about 

that. 
Q. What did you do at the second operation¥ 
A. Cleaned it up and drew the tw-o edges of the 

wound together. 
Q. In perhaps 98o/o of all cases of fractures that 10 

require an operation and amputation, similar to this, 
the healing of the stump takes place without any 
further operation, does it not? 

A. Yes, if you give it long enough. 
Q. Why didn't it take pla .ce in this case¥ 
A. The tissues at the time of amputation were 

thoroughly saturated with the blood poison or infec-
. tion. 

Q. Then there was a, prolonged infection, wasn't 
there! 20 

A. Yes, sir, of six weeks' duration. 
Q. Then it was this prolonged infection that neces-

sitated this second operation. 
A. No, the second operation was not a necessity. 

The second operation was done to shorten his ill-
ness. If we had let it drag along --

Q. It didn't shorten it, however, did it! 
A. Yes, I think it did shorten it. 
Q. It was the prolonged infection that rendered ·30 the second operation advisable, was it not¥ 
A. No, not prolonged infection, it was the delayed 

healing, long contined duration of the infection which 
I tried to shorten and bring them edges together. 

Q. There wasn't any necrosis of the bone, was 
there ·¥ 

A. I don't think so. 
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Q. If there ,had been, you would have removed 
more bone in the sec-ond operation? 

A. I don't rem ember whether I did or not, I don't 
think I did. 

Q. Will the Court indulge just a moment? You 
joined with Doctor Funkhouser and Dr. Mitchell in 
examining Mr. Baus during the noon recess of court, 
didn't you? 

A. Ye·s. 
10 Q. Since that time, hav e you formed any opinion 

in regard to the man's me,mory? 
A. He see,med to answer questions fairly well in 

there. 
Q. You mean by that, that his meinory was fairly 

good? 
A. I would think it was fairly good, yes, sir. 
Q. Mr. Baus does tr en1ble, doesn't he? 
A. Yes, sir. 
Q. If he hasn't got paralysis agitans, what has he 

20 got which caus es him to tremble ? 
A. vVell, he might hav e what is known as analo-

gous shell shock, he might have a form of Hunting-
ton's Corea, many nervous diseases n1ight give you 
these manifestations. 

Q. Doctor, in your experience as a physician and 
surgeon, I suppose you hav e treated or had within 
your observation some hundreds of cases of com-
pound fractures? 

A. I would believe I had, yes, sir, I know I have 
30 had fifty at a time. 

Q. And perhaps a smaller number of one hundred 
cases of compound fracture which involved amputa-
tion? 

A. Yes, unless the parts a.re very, very badly 
lacerated, the blood supply and nerve supply cut off, 
we save a fair number of legs or number of arms. 

Q. In what proportion of compound fractures, fol-
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lowed by amputation, do you find, aln1ost three years 
aft er the occurrence, such a condition as this of Mr. 
Baus,-that you call analogous to shell shock? 

A. I don't remember. 
Q. It is a fraction of one per cent, isn't it ? 
A. I don't rem em her seeing any others. 
Q. It stands isolated and alone in your experi-

ence? 
A. To the best of my memory, I haven't seen it 

in any ,other case. 10 
Q. Corea, that you mentioned, is a disease, isn't 

·t oz 1 . 

A. Parkinson's disease, Huntington's Corea and 
a number of others. I have very grave doubt about 
their being distinct diseases. 

Q. By that you mean to in1ply that in your opin-
ion they n1a.y be the same disease under · the different 
names? 

A. Or different diseases with simila.r symptoms. 
Q. Doctor, in your exp erience, have you seen other 20 

people · showing the same symptoms, which Mr. Baus 
shows here today, who never have undergone any 
accident or injury? 

A. I have seen people suffer from those symptoms 
that, as far as I know, never had any accident or in-
jury. 

Q. As a matter of fact, in most cases, maj,ority 
of cases, that you have seen that showed symptoms 
of this kind, have · been in persons, so far as you 
know, who had never suffered any injury or acci- 30 
dent, is that right? 

A. Yes, sir. 

Mr. Hunt: That is all. 
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Re-dir ect examination. 

By Mr. Devlin: 

Q. If this man had paralysis agitans, but it had 
not shown itself, what would have been the effect of 
the accident on him or on that disease 1 

A. If he had paralysis agitans which :had not 
shown itself -

10 Q. Which had not gone to a point of sho-wing its 
symptoms1 

A. I believe that occurrence soon after the injury 
would be the manifestation, showing up of the dis-
ease, would have been entirely due to the accident. 

Q. 'If he had a light case of paralysis agitans, 
that had not yet con1e to seriously affect his health, 
what would have been the effect of this injury on 
that disease 1 

A. I think it would have made , it very much worse 
20 and rapidly grow worse. 

30 

Q. Would it have brought it forward to the point 
of giving these symptoms, in other words, aggravate . t "l 1 . 

A. Studying this case as I know it, I believe it 
has. 

Q. If he had any other physical defect, either in 
his nervous system or kidneys or anything else, what 
w-ould be the effect of this injury on such a con-
dition 1 

Mr. Hunt: I object to that on the ground, first, 
that there is no evidence of any diseased condition 
of his kidneys or anything of that sort, and in the 
second place, that it would not be a n1aterial inquiry 
in any event. 

By the Court: Id-on 't recall any evidence with re-
spect to kichw\, s. 
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Mr. Devlin: The reason I asked the question is 

that Doctor Reddan has been asked on cross-ex-
an1ina.tion if he e·ver seen a case of this kind after 
an operation and he said, ''No,'' and there seems to 
be a dispute as to whether or not this man had 
para lysis agitans, the purpose in my question is to 
show that if he had any disease that was la.tent, what 
the effect of the injury _ would be to bring it forward 
to the surface. I think Doctor Reddan said at the 
last trial that the reason the leg failed to heal -- 10 

Mr. Hunt: I object to counsel undertaking to 
state what Doctor R,eddan said at the last trial. 

:Mr. Devlin: You have said so. 

Mr. Hunt: I suppose I haven't that right. 

By the Court: Let us not argue over that. ZO 

Mr. Devlin: What is the ruling on the question 1 

By t:he Court: The question propounded by Mr. 
Hunt, I mean, your question to which he objected, I 
think I ,vill sustain the objection. 

Q. N,ow, Doctor, if ihe had paralysis agita~s that 
was sleeping or had not developed to a point not 
to affect his conduct or his · work, what would the 
effect o.f ·this accident be on him, on that disease 1 30 

Mr. Hunt: That is objected to unless the question 
is put in a different form. 

By the Court : I think the question may be an-
swered. 
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Mr. Hunt: May I have an exception ? 

By the Court: Yes. 

Q. What is your opinion about it the effect of this 
accident on it? ' 

A. That it would very likelv result in t,he ·waken-
ing: or s~irring up of a diseas"'e which was sleeping, 

10 which might not have developed beyond that stage 
except for the occurrence of the , accident. 

Q. In_ you: opinion, if he had a slig1ht case of 
paralysis agitans and this accident occurred is it . . ' your opnuon that it m.ay not have ever o·ot to the 
point of being a serious matter ? 0 

A. I think it is entirely probable. 
. Q. Pa~alysis agitans, as they call it, in your opin-
ion, ean 1t come frmn an accident of this kind? 

A. The symptoms that are called paralysis agitans 
_ 20 can be developed or brought f.orth by an accident 

and sickness such as Mr. Baus had. 
Q. You spoke of inf ection, can infection in vour 

opinion, induce a cas e of paralysis agita~s o; de-
velop a case that is undeveloped? 

A. I believe it can, yes, sir. 
Q. You spoke ,of shell shock on cross-examination 

could you describe ho··w this case of Mr. Baus is aki~ 
to shell shock? 

A. I ha,ve seen cases of shell shock almost dupli-
-30 cate , of Mr. Baus' condition, and imitative thev will 

assume the appearance of various diseas~s { have 
seen his case duplicated in shell shocked soldiers. 

Q. And hovv are the conditions of shell shock pro-
duced, what will cause shell shock ? 

A. Sometimes _injury, some_times great fright, · ex-
posure, poor feeling and I believe I mentioned O'reat 
mental tension and anxiety. 0 
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Q. During the war, of course, there were many 
men in the war that had shell shock? 

A. Yes, sir. 
Q. And it is produced by various means, you have 

said? 
A. Yes, sir. 
Q. Then, in your opinion, would this accident that 

he had with its attendant pain and suffering, is that 
akin to the conditions that produce shell shock in 
war times ? l 0 

A. Practically identical, except for the long ex-: 
posures that the soldier was under. 

Q. It is now ah11iost three years since this injury 
and taking that jnto account, is it your opinion that 
this condition is pern1anent? 

A. I believe it is in his case, yes, sir. 

Mr. Devlin: That is all. 

Re·-cross exan1ination. 

By Mr. Hunt: 

Q. Doctor, paralysis agitans has weU defined 
syn1pt01ns, hasn't it? 

A. There is a group of symptoms which are · called 
paralysis agitans. 

Q. And t,hey are well defined? 
A. Not well defined, no, sir. 

20 

Q. It produces a nervous tren1or of some part of 30 
the body? 

A. That, I guess, is constant, I have never known 
that to be absent. 

Q. It always includes a gradual impairment of the 
speech or voice, doesn't it, eventually, sooner or 
later? 

A. I don't know that that is a part of it. 
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Q. It is quite customary ? 
A. It is fairly con1mon in paralysis agitans . 
Q. The symptoms of shell shock are as variable 

as the flowers of the field, a.ren 't they? 
A. As related to the nervous manifestations, yes, 

SH'. 
Q. In one man they are one thing, in another man 

they are something dian1etrica1ly opposite and in 
still another man they 1night be anywhere in the 

10 circle that you might de,rive out of these two poles 
a.t opposite ends? 

A. The symptoms vary very much. 
Q. Those sympton1s of shell shock are as variable 

as the tremor of so1ne pa.rt of the body in pa .ralysis 
agitans is invariable, aren't they? 

A. I don't know that you could make that con1-
parison. I will say the best way I know how, that 
the symptoms of shell shock may be manifested in 
most any way, that in paralysis agitans the tremor 

20 in every case I have seen, has been present. 
Q. Now, Doctor, suppose that in every other re-

spect a n1an is as sound as a man can be, and he 
is of the a.ge1 that Mr. Baus was at the time of this 
accident, but he· has got paralysis agitans, and he 
iha.s got it to such an extent til1a.t it has produced a 
slight, but noticeable, tren1or of the hands, can medi -
cal science cure that man or prevent the progTess of 
that disease? 

A. I don't think so. 
30 Q. If this gentleinan had had paralysis agitans be-

fore this accident happened and it J:iad progressed to 
such a point that a tremor of the hands had de-
veloped, that disease would have progressed through 
its course and to its encl whether the man had had 
any accident, met withi any accidental injury or not, 
wouldn't it? 

A. As far as the progress of the disease, yes, as 
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fa.r as its rate of progress, it 1night be very greatly 
hurr ied by the injury. 

Q. Now, I ask you to suppose that Mr. Baus was 
suffering from paralysis agitans in October, 1921, 
to such an extent that a tremor of the hand was 
notice abl e, if that were the case, then observing his 
condition today would you say that the progress of 
the disease since October, 1921, had been abnonnally 
ra pid ? · 

A. It has advanced n1ore than any other case that 10 
I have seen in that length of tin1e. 

1vfr. Hunt: That is all. 

Re-direct exan1ination. 

By 11:r. Devlin: 

Q. And that advance you attri9ute to this injury 20 
and the pain and suffering he endured? 

11:r. Hunt: That is objected to as leading. 

By the Court: It is rather leadillg. 

Mr. Hunt: I will withdraw my objection. 

A. Yes, sir. 
·--o 1\!Ir. Devlin: We are through with the n1edical ,, 

testimony at present, and I would like to know if the 
other side is going to put on their medical testin1ony 
now. 

Mr. Hunt: If opposing counsel and the Court will 
permit n1e to ask of the medical men certain ques-
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tions with respect to this condition before the acci-
dent --

By tihe Court: You n1ay proceed to place the wit-
nesses on the stand in the best order you see fit to 
best serve your case. 

l\!Ir. Devlin: I understand what you want to do ~s 
put hypothetical questions .to · your doctors on the 

1 O ground that this man had this disease before the 

20 

accident. 

Mr. Hunt: No, I don't think I can do it. 

By the Court: Proceed with your ·witnesses. 

Mr. Hunt: Has Mr. Devljn rested 7 

By the Court : Yes. 

Mr. Devlin: No, I an1 not resting. 

By the Court : Are , you through 7 

Mr. Devlin: No. 

By the Court: Proceed. 

Mr. Devlin: I would like to know if you are goino-
30 to put any medical men on today 7 ° 

Mr. Hunt: I don't know, if the Court sits late 
enough, I will do it. 

Jl!lrs. Sue Henry-Direct 

MRs. SuE HENRY, sworn for the plaintiff. 

Direct examination. 

By Mr. Devlin: 
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Q. Where do you live, Mrs. Henry 7 
A. 119 Rusling Street. 
Q. Do you know, are you a inarried woman 7 1 O 
A. Yes, sir. 
Q. Do you know l\!Ir. Baus 7 
A. Yes, sir. 
Q. How long have you_ known hi:117 
A. I had seen him quite son1e time before I was 

acquainted with him, I have known him about four 
or five years. 

Q. How did you meet him 7 
A. Through selling truck. . . 
Q. Selling his goods, how. of ten did you meet him 20 

every week 7 . 
A .. I lived across from hin1 and I spoke to him 

every day. · 
Q. Did you meet hin1 in _1920 ~nd 1;21, and the be-

ginning of 1922, before tlus accident. 
A. Yes, sir. 
Q. Have you had a chance to observe the outward 

condition of his health 7 
A. Yes, I have. . . 
Q. Ha .ve you ever noticed anything unusual a bout 30 

his health 7 
A. I noticed he was very healthy, a man that 

worked every day as far a;s I l~ew. . . 
Q. Have you noticed him since this accident 7 
A. Yes. 
Q. What difference do you see in ihim aside from 

his leg being off 7 
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A. I notice he is nervous. 
Q. In what ,vay does the nervousness show itself1 
A. With the tren1bling. 
Q. Of what ~ 
A. His hand. 
Q. Any other part, how about the head? 
A. Well, yes. 
Q. How about the voice, did you notice any dif -

ference in that ? 
10 A. Yes. 

Q. H•ow about the speech, did you notice anything 
in that1 

A. Son1ewha t. 
Q. Before this accident, were any of those things 

present in his condition that you observed 1 
A. I never noticed it. 
Q. You say you saw him every da.y, what would 

you be doing, talking to hi1n or: buying things? 
A. Buying things, and I would see him standing 

20 across the street there, by his house. 
Q. If those conditions existing since the accident 

had been there, do you think you would have seen 
them1 

30 

Mr. Gildea: Objected to as . calling for a conclu-
s10n. 

By the Court: I think that question is permis-
sible. 

Mr. Gildea: May I have an exception ? 

By the Court: Yes. 

Q. If those conditions that you ha.ve seen since 
the accident, if they had existed before the accident, 
do you think you would have observed then1? 
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G.ld I object, same reason. Mr. 1 ea: 

A. I think I would have noticed them. 

Cro·ss-examina tion. 

By J\1r. Gildea: 

1 ell. d you purchase produce Q. How frequent Y - l O . 
fr ,om J\IIr. Baus? k 

A. Several times, maybe once a ~ee . , from him 
Q. You mean you purchased produce 

several times altogether? 
A yes quite often. th 

· '. · d f the accident or mon s Q. During the peno O l times from 
before, did you purchase produce severa 
:Ml'. Baus? 

A. I don't just recollec~. . h street from 
Q. How long did you hve across t e 

him 1 d four years two 
A. i lived there three y~ars an tl . treet I 

1 . 1 en I hved across 1e s ' doors fron1 11m, w 1 . I live two doors 
didn't know him, but now, since 

1 . I l ow him personally. away f ro111 11111, ni 
Q. You visit at his house? 
A. Yes. · with him? Q. you are on friendly t erms 

20 

A.y Yes. 't so 1·11ti111a telv acquainted with hi111 Q. ou weren ' J · 

30 before his accident? 

~: ~:fore the accident, that JS, when you lived 

across the street ?d t doors fron1 him before the A. N 0 , I n1ove wo 

accident. . h. k th t he appeared to be in Q. you said, I t 1n , . a 
o·ood health~ p 



196 "JJ!frs. Su .e Henry-Cross 

A. Very good health, he used to run about the 
house, in good health, he was well and see1ned to 
be working all the time. 

Q. You don't pretend to say that you can tell by 
looking at a person -Y\7 hether he is in good heal th or 
not1 

A. Yes. 
Q. Do you think I am in good health? 
A. I wouldn't say extra. 

10 Q. You are able to tell by looking at a person 
whether he is in good health or not 1 

A. I don't profess to be a physician. 
Q. You never heard that Mr. Baus wasn't healthy

1 did you? 
A. No. 
Q. Nothing like that was ever called to your at-

tention? 
A. No. 
Q. Any observation you had was the same obser-

20 vation you had of other men in the neighborhood 
that lived as near to you as JVIr. Baus? 

A. Yes, he vvorked so continually, I thought he 
had good health. 

Q. Then, the reason you think he has good health 
is because he works continuously? 

A. Yes. 
Q. Without kno,wing whether or not I work con-

tinuously you think I haven't got good health, is 
that so? 

30 A. I don't know how to answer that. 

Mr. Gildea: That is all. 
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M NE.TTIE BA us, s,vorn for the plaintiff. RS. 

Direct exan1ina tion. 

By 11:r. Devlin: 

. Q. 11:rs. Baus, you are the wife of the plaintiff, 1fr. 
Baus, in this case·1 10 

A. Yes. R r 
Q. And you live with your husband on us 1ng 

Street? 
A. Certainly. 
Q. For a good while? 
A. 19 years. 
Q. Your husband has been 111 the produce busi-

ness? 
A. Yes, sir. . . d b 
Q. At the ti1ne of your husband's 1nJury an .. e- 20 

fore the time of his injury, what was the c?1~d1t10n 
of your husband's health as you ·observed it. 

A. Fine, as far as I know, I never heard a com-
plaint. . 

Q. Did he ,vork steady at his business 1 
A. Six days out of the week, usually. 
Q. And the shaking of the hand and the head and 

speech --
A. Never; no. . . . 

61 Q. Had you ever seen that before this inJury • 30 
A. No, sir. . . 
Q. Have you had any opportunity to test l11s mem-

orv since this injury? 
A. Oh, yes, lots of times. 
Q. What have yo~ t~· ~ay about the condition of 

his memory since this inJury? 
A. It is very poor. 
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Q. What have you to say about 1his speech s111cl~ 
this injury? 

A. It is different, very much diffe ,rent. 
Q. From the time he was injured on up until the 

present time, so far as you know, how does he rest? 
A. As a general thing, very poor, some parts o.f 

the night he might rest good or once in a while of 
a night he might rest good. 

Q. From the time of this injury, did he suffer 
10 much pain from this injury? 

A. I don't think he has ever been free from pain. 
Q. Who attended to him when he was outside of 

the hospital and at home? 
A. I did. 
.Q. Did that attention require you to dress him 

at times? 
A. I help him dress. 
Q. Was he able to take his own food 1 
A. The most of the time, but I have helped him. 

20 Q. Sometimes you helped him? 
A. Yes, sir. 
Q. He hasn't done any work since this injury, has 

he1 
A. Not any. 
Q. Before this injury, did you ever know him to 

be confined to his bed for any length of time? 
A. No. 
Q. He had good health 1 
A. Yes. 

30 Q. How long has he been in the produce business 1 
A. I. couldn't tell you that; we were married nine-

teen yea.rs . ago and he was in that business before 
that. 

Q. He was in that business before you were mar-
ried? 

A. Yes. 
Q. And was he a steady worker in it? 
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A Al\vays was working. He went to Philadelph~a 
thn;e times a ·week and worked the other three in 
Trenton. . 1 1th· 

1
0' be Q. Did you ever lrn ow lnn1 to 1ave an) n o -

yond a cold? 
· A. Not to my knowledge: . . 

Q. And you have lived with him continuously dur-
ing all that ti1ne? 

A. 19 years. lo 

Cross-examination. 

By Mr. Gildea: 

broth er, Rudolph, 1n the court Q. Is Nir . Ba us' 
room1 

A I don't see him. . Q. Has ho been here today · 
A. Yes, he has been here today. . . . 

61 
20 

Q. He is the gentleman that you were s1tt1ng with. 

A. No. ·tfno-61 Q. He was in back of ,vher e you were s1 i o : 
A. He ,vas in back somewhere. . i 

Q. Did he ever live in the house with you and :Mr. 
Baus~ . 

A .. Yes, sir, he boarded with us at one time: 

Mr. Gildea: That is all. 

3'0 
j\;Ir. Devlin: That is all .. vVe will offer the map 

and I think I offered these bills. 

By the Court: They were marked this morning. 
Now, you want to offer them. , ' 

Mr. Devlin: Yes, and we wi11 rest. 
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(Papers above referred to received in evidence 
and marked as follows: Bill for $175 Pl• bill for 
$165, P2, and bill for $105, P3. Map, P4.) ' 

PLAINTIFF RESTS. 

(A motion for a non-suit was made in chambers. 
10 This motion was denied by the Court and exception 

allowed Mr. Hunt.) 

MOTION FOR NON-SUIT. 

Mr. Hunt: If the Court please I should like to 
m_ake . a motion. There is a chan~e that the Court 

20 will sit somewhat later than usual and this will be 
an opportunity for the jury to have a five·-minute re-
cess and I can make the motion in chambers. 

By the Court: I . can hear you inside. 

~r. Hun!: Your Honor undoubtedly knows the 
motion I_ wish to make and I appreciate · being able 
to make it here. My motion is for a non-suit and I 
needn't refer in extenso to the record but will refer 

30 !~ the questions put to t~e plaintiff' by the Court. 
. Had you your e,yes on this car all the time? '' That 
1s, all the time it was coming from Wittaker Avenue 
to the point of oollision. He said, ''Yes '' and then 
you asked him, '' Did you observe any chano·e in the 
speed?'' And he answered, ''No, unless it came a 
little faster.'' So far as the driver is concerned 
I don't believe it is in evidence that he saw the ca; 
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at all for a longer period than it took ~is ~utomobile 
to proceed from a point one foot this s1:Ie of the 
near rail to one foot this side of the far rail. These 
men ran into danger. I know of no ru!e unusuall! 
exen1pting the passenger from the _driver's negli-
gence, especially since the automobile_ has become 
such a common .means of transportat10n. A man 
must look out and do, his duty especially if the drive.r 
is not doing his duty. He· must make that danger 
known. Here is a case in which one word from Baus 10 
would have resulted in the stopping of that truck 
in time to avoid the collision. He didn't speak 
it and, therefore, he is suffering as a re~ult of his 

, own failure to speak for himself. There 1s not a~y 
evidence anywhere that anything prevent€~ him 
from speaking that word. There is not the sh?htest 
contention that he did the best he could 1n an 
emero-ency. He sat there nonchalantly and saw it 

. con1e~ He was sitting there,-and he didn't say a 
word to Meaney '' Because 11eaney was making the 20 
turn and minding his own business.'' One word 
from Baus and one thrust of Meaney 's right foot,-
you can make both at one time,- and that car is at 
an instantaneous, dead stop. -

I can speak of my own experience. I have a _li~tle 
Essex coupe and a year ago last fall, I was_ dnvrng 
away from my house verY: slowly, and my httle boy 
was sitting on the seat be-side me and he fell out. He 
just scraped the running board as he fell and I 
jumped on the brake. I feared that th~ wheels would 30 
have gone over him, but I stopped 1t. . I felt ter-
ribly for the , moment, you know, expecting to-_ fin;1 
that the wheels had come on him, but Hiey d1dn t 
come on him. After the car was stopped, I looked 
at my tracks and found that the c_ar s~opped in six 
or seven inches-the wheels dug right into the niac-
adam. 
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A word fron1 Mr. Baus would have 1Jroduced ihat 
result in this case a,nd no body would h; ve been hurt. 

I am awfully sorry for the man's condition. It 
would ,vring: anybody's heart; but, we are not deal-
ing on that basis, but on the basis of leo-al liabilitv 

d tl . 0 ~' an . 1at involves the contributory negligence of this 
plaintiff. Now, it is not only true that the active 
contributory negligence of this plaintiff would bar 
recovery, but also that a failure on his part to do 

10 that which he should have done would bar recovery, 
now that he 1has rested his case ,. 

The proof of negligence 011 the part of the plaintiff 
must result in a non-suit, and even if the doctrine 
of the passeng er's exemption from liability for the 
driver's act wero applied to the fullest extent this ' 
case is absolutely baiTen of any proof of negli~ence 
on the part of the defendant. Ther e is nothino· from 
which any inference could be drawn that the 0defcn-
dant was 11egligent excepting the fact that this trol-

20 ley car progressed 140 feet-as the witn ess Lander-
kin, wl:o. put it th e f~rthe st, has said-from 'the point 
o_f colhswn before it stopped. · There was no par-
ticular reason for it to stop, it shouldn't stop in 
front of the firehouse --

By the Court: Don't you think the motorman in 
charg e of that trolley car was charo-ed with some 

. . b duty to see this man cro ssing t,he street 1 

30 Mr. Hunt: I don't think he was charged with 
knowledge that a 1nan would drive directly on the 
track that he was con1ing on and drive in front of 
him; no, sir, this was in the middle of the block. 

By the Court: The n1an was turning and neces-
sarily in order to make that tu-rn he would have to 
go over on that track. 
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Mr. Hunt: Mr. Gildea was about to say that the 
motorman had no reason to suppose that that .man 
would come. out in front of the trolley car. He had 
every reason to suppose that th e 1nan would stop 
before he got to the track because, if every trolley 
car , at a distance of two hundred and twenty-five 
fee t, were compelled to stop because they sec auto-
mobiles crossing the track, you couldn't operate a 
t rolley systen1. There is always an auton1obile on 
the track within two hundred and twenty-five feet 10 
and in the city less than twenty-five feet. 

By th e Court: If H1e evidence in this case is to 
be accepted, he must have, been going at a very rapid 
rate of speed to cover that distance in the time he 
did. 

:Mr. Hunt: Not at all. Those two ladies,-one 
says she walked two house fronts and the other three 
house fronts, that would be fifty or seventy-five feet 20 
-before · the car which was at vVbittaker Avenue had 
gone by. T1hey walked, according to one of them, 
fifty fe et and according to the other, seventy-five 
feet, whil e the car was coming, approximately, not 
as much as three times that far. Impossible. They 
stress noise. \V ell, noise isn't speed. There is no 
proof of negligence of the defendant. There is no 
proof there fron1 which negligence can be inferred. 
The plaintiff has failed to show negligence or facts 
from which negligence can reasonably be inf erred 30 
and he has shown affirmatively his own contributory 
neglige11ce. Mr. Gildea suggests that if it was true 
that the trolley car was going at such a fast rate 
of speed it was contributory negligence on the part 
of these people to drive in front of it. These two 
men were going at four miles an hour, if we believe 
the testimony o,f Mr. Meaney, and the trolley car 
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must have been going 190 miles an hour, I think that 
is what it figures out if you take the speed of the 
trolley by the plaintiff's witnesses. Now, of course, 
the trolley car ,vasn 't going 190 n1iles an hour. The 
Supreme Court of Colorado, recently said, in revers-
ing a judgment in a case of this character, that a 
trial Judge is not required to lay aside his intelli-
gence, to believe that to b8\ true which is manifestly 
untrue, merely because some one says so. 

By the· Court: Have you anything to say, Mr. 
Devlin 1 

Mr. Devlin: Th e question, I think, of contributory 
negligence, 11r. Baus, in his testimony, handles all 
right. He said he believed that to interfere with 
:.Meaney was to creat e danger or words to that effect 
and if the car hadn't been corning as fast as it was, 
he wouldn't have been hit, because there was plenty 

20 of time and roo1n. The speed of the trolley car is 
testified to by nearly everyboay in the ca.se as being 
very fa.st. The testimony of the witnesses is that 
the speed was high. As you charged below in this 
case, a street railway has no superior rights in the 
street. It has got to use the street and give and 
take. If the motonnan had been looking, he would 
have seen that car 1naking the circuit around in the 
street. The place where it shows he got on the track, 
before he reached that track quite some part of the 

30 car must have been on that track, because H1e door 
was .mashed and the step up where they got in was 
smashed. The Court of Errors said there was no 
error in refusing the non-suit and that is now the 
conclusion in this case. They settled it for the 
very reason urged in argument in this case. The 
Court of Errors said in the case there was no evi-
dence upon which a motion for a non-suit could be 
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granted and it is well settled I think by these facts 
that the evidence shows in this case that the speed 
of the car was high, no signals were given, that the 
distance he looked to Chestnut Avenue was . a rea-
sonable distance this is as to lVIeaney. Baus is 
not bound by an~ negligence of lVIeaney. This man 
could drive a car. He saw hin1 turn out, he had rea-
sonable chance to get across but it was the- exces-
sive speed of the ca.r. I submit there should be no 
non-suit. It is a question for the jury. 1 Q 

:Mr. I-Iunt: I clea.rly understood he said he h,ad 
his eye on this car all the tin1e from the mon1ent 
when it was at a point below vVhittaker Avenue_ un-
til the n1oment of collision. Both of these vehicles 
arrived at the piece of track where the collision 
took place · at the same tin1e; other\vise the trolley 
car couldn't have con1e into contact with the auto-
mobile where it did. It came in contact with the 
auto ·mobile, according to the evidence, at the run- -20 
ning board on the right-hand side directly by the 
seat --

By the Court: About opposite the post. 

lVIr. Hunt: If the automobile had been aln1ost 
across the track the point of contact couldn't have 
been there. The automobile 111ust have just arrived 
on the track --

30 
By the Court: The car was running at that time 

at an angle. 

:Mr. Hunt: (Illustrating) Here were the trolley 
tracks and here was the car, on an angle about so. 
This was a curve instead of a tangent. This front 
wheel of the Ford truck was up just even with the 
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nose of the truck, up .. with the radiator, the seat is 
back here, the distance f ro111 the hub of the vd1cel 
back to this post that lies back of the seat I should 
say is roughly three and one-half feet· so here are 
the rails and here arc the sides of the street and the 
truck ,vas being turned around, Mr. Meaney said he 
kept his turn within about four feet of the other 
curb, and the space here is about 12 feet accordi110· 
t h . ' <:l o t e 1nap, so he must haYe been almost at a right 

10 angle at the tinrn, his front wheel was a little in 
advance or he would have been struck square · in-
stead of at this rising post at the seat. 

20 

By the Court : The Court will deny your motion 
for a non-suit. 

Mr. I-funt: :l\1ay we have an exception to your 
Honor's ruljng 1 

By the Court : Yes. 

Mr. Hunt: If your Honor please, we should like 
to have the jury view the scen e of this accident so 
that the matter will be made clear to them. We will 
have motor coaches her e at any tim e vour Honor 
suggests to take the Court and Jury and counsel to 
the scene of th e accident. I understand there are 
several of the · jurors from out of town, and I think 

30 they should see just where th e accident took place. 

By the Court: I think most of the jurors know 
about ,vhere it is and there have been offered maps 
to help then1. I am inclined to deny your 1notion. 

:Mr. Hunt: :l\1:ay we have an exception 1 
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Bv the Court: Y cs. ., 
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(A motion to have the jury view th o scene of the 
accident in motor coaches to be furnished by the 
defendant was deni ed and exception allowed :l\1r. 
Hunt.) 

THE CASE FOR THE DEFENDANT. 10 

l\1Rs. CEcEr~rA HAMILTON,, sworn for the defendant. 

Direct examination. 

By Mr. Hunt: 

Q. l\!Irs. Hamilton, you live here in Trenton 1 
A. I do. 
Q. How long have you lived here 1 20 
A. Eight years. 
Q. Do you know Mr. Baus 1 
A. I have known hin1 since 1921. 
Q. Your daughter married his son, did she not 0? 
A. Yes. 
Q. That was in 1921 °? 

A. August, 1921, that ·was, and I knew him from 
May. I was at his hous e at a rehearsal in l\!Iay. 

Q. You were at :l\1r. Baus' house in May, 19211 
A. May, 1921. -~o 
Q. Were you there at any other time during 19-211 
A. No, not until after 1ny daughter was married. 
Q. Aft er your daughter was 1narried, were you 

there 1 
A. I was there once with her and had lunch there. 
Q. And at other time s, wer e you there 1 
A. That is only twice that I was t~1ere . . 
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Q. Was :.Mr. Baus there on both of those occa-
sions 1 

A. He was. 
Q. Did you notice anything about his rio·ht hand 

and ann while you were there 1 ° 
A. I did. 
Q. Describe what you noticed. 
A. I noticed the first night I was there, there was 

a rehearsal there, he sat down 1nost of the tin1e and 
l O his hand was shaking, and at that time I went to 

have lunch wjth the111 and when he ·was' eatino· his 
fork hit his plate like that. (Indicating.) 0

' 

Cross-exan1ina tion. 

By Mr. Devlin: 

Q. vVhat hand was that, do you know 1 
A. His right hand. 

20 Q. You are the mother of his daughter-in-law. 
A. Yes. 
Q'. His son married your daughter1 
A. Yes. 
Q. You have had trouble with him? 
A. Not with him. 
Q. You are not on the best of tern1s with the 

family, are you 1 
A. ,Vhy, if they were to speak to me, I would 

speak. 

30 Q. There has been trouble between his son and 
your daughter? 

A. Yes. 
Q. And that has been the cause of the trouble be-

tween you and him 1 
A. Not in the least. 
Q. You didn't testify at the last trial, did you f 
A. I ,~Tas only at l\1r. Hunt's office. 
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Q. You were called after the last verdict was re-

covered? 
A. Yes. 
Q. Who got you to come, a detective? 
A. I don't know his name. 
Q. They went after you because they knew there 

was friction between your family and Mr. Baus? 
A. They knew nothing of the kind. 
Q. How n1any other tin1es have you seen Mr. 

Baus? 10 
A. I couldn't say. 
Q. Does his hand shake as bad as it did when 

you saw it 1 
A. I don't see 111uch difference in it. 
Q. Did his head shake 1 
A. I couldn't tell you about his head. 
Q. If his hand shook, dicln 't his head also shake? 
A. Ile had a slight bobbing of his head. 
Q. How was it bobbing? 
A. I don't see, to me there is no difference in jt 20 

now than when I sa,v hi111 before. 
Q. You don't see any difference at alH 
A. I do not. 
Q. You came up here to help overthrow, if you 

could, his verdict, isn't that right 1 
A. I have no grudge against hin1. 
Q. You caine up to help overthrow his verdict? 

1\1:r. Hunt: I object to that. 

Q. Isn't that right? That. is all. 

(The witness did not answer the question.) 

,.. 

30 
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Re-direct cxan1ination. 

By JYir. Hunt: 

Q. Why was it that you -can1e to my office, JYirs. 
Hamilton °? 

A. I w:as subpoenaed to your office, 1\1:r. Hunt. 
Q. On these occasions that you have spoken of, 

when you wei·e at 1\1:r. Baus' house and he ,vas at 
10 your house, he had both legs, that ,vas before this 

accident? 
A. Yes. 

Re-cross examination. 

By Mr. Devlin: 

Q. Your daughter and his son have been living 
apart? 20 A. They have. 

Q. For quite awhile? 
A. Yes. 
Q. And the ti111es you went to see him son1e of 

those times we:·e about the trouble betv,;een your 
daughter a11d his son? 

A. I went with my daughter the second time. 
Q. And the interview you had on those occasions 

was na tui·ally exciting? 

30 ~- Not exactly,· I had dinner there and I don't 
think there was any trouble when I sat there and 
ate dinner with them. 

Q. You say you ate dinner in his house? 
A. I did. 
Q. Isn't it true that you never ate dinner at his 

house 0? 
A. Yes, I had lunch one noon at his house, my 
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son-in-law had been away for a week and Mrs. Baus 
sent for my daughter to con1e down there. 

Q. You mean to say you had lunch there? 
A. I did. 
Q. What year was that in ? 
A. 1922, after 1ny daughter was married. 
Q. Was it 1922? 
A. I won't be certain. 
Q. You don't know whether it was 1922 or 1923, 

do you? 10 
A. Not exactly, no, I don't. 

Re-direct exarnina tion. 

By Mr. Hunt: 

Q. This time when you had lunc}:l at Mr. Baus' 
house, he had both his legs, didn't he? 

A. He did. 
20 Q. On the occasion when a subpoena was served 

on you to con1e to ·my office, you · can1e in obedience 
to the subpoena, and you found a stenographer there 
taking down the testimony that you gave? 

A. Yes. 
Q. Mr. Devlin was there? 
A. Yes. 
Q. And he asked you a great many more questions 

than I did? 
A. He did. 

30 
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Re-cross exan1ination. 

By Mr. Devlin: 

Q. Isn't it true that the only tin1e you had lunch 
was one evening and there ·was music there vears ' ago? 

A. Years ago? 
Q. Yes. 
A. I didn't know hi1n until 1921, n1y daughter 

didn't start going with his son until April, 1921. 
Q. vVasn't it evening that you had lunch there 

and there was music? 
A. No. 
Q. Isn't it so that :Mr. Baus was never in your 

house? 
A. He came up once, his wife would come up and 

he would stand out by the machine. 
Q. He never was in the house ? 
A. Once. 
Q. What part of the house ·was he in? 
A. In the parlor, •Once. 

JOSEPH NOBLE, sworn for the defendant. 

Direct exan1ina tion. 

By Mr. Gildea: 

Q. N[r. Noble, where do you live ? 
A. 252 Cummings Avenue. 
Q. Speak up so the jury can hear you where do 

you live ·? ' 
A. 252 Cum1nings A venue. 
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Q. And on April 29, 1922, were you ?n a trolley 
car that was in an accident between Whittaker Ave-
nue and Beatty Street on South Clinton A venue? 

A. Yes, sir. . 
Q. That wa.s the accident in which Mr. Baus was 

hurt? 
A. Yes. 
Q. Where did you get aboard the trolley car? 
A. At Anderson Street. 
Q. And how many-is Anderson Street below Di- 10 

vision Stre~t 

By the Court: Is it farther out than Division 1 

A. No. 
Q. vVhen you come up to--wn, do you come to An-

derson before you come to Division? 
A. No, Anderson, and north of that is Division. 
Q. Division Street is to the north of Anderson, 

is that right? 20 
A. Yes. 
Q. Did you see the accident~ 
A. No. 
Q. Where were you sitting in the trolley car 1 
A. Third seat. 
Q. You found out that there was an accident some-

how~ 
A. Yes, I got out of the car. 
Q. Was there a crash, could you tell that the 

trolley car had collided ·with something~ 30 
A. I don't know. 
Q. When you got out of the trolley car, what did 

you see~ 
A. I seen the car, machine, standing right after 

the car. 
Q. Right near the car? 
A. Yes. 
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Q. How far away fron1 the automobile was the 
trolley car when you got out? 

A. I don't know. 
Q. Was it ~· short distance or long distance? 
A. Short distance. 
Q. And the two vehicles were close together were 

they? · ' 
A. Yes. 
Q. Just before the accident, was there anybody 

10 on the platf o!m of the trolley car besides the motor-
man? 

A: No. 
Q. No one there at all? 
A. No. 
Q. What about the speed of the tro ,lley · t 

b f car JUS. 
e ore the accident? 
A. I don't know what kind of speed it had. 
Q. Would you say it was fast or slow · or what 

would you call it? 
20 A. Well, I don't kn?w, it wasn't too fast and it 

wasn't too slow. · 
. Q. Could you tell us by pointing to some object 
111 the court roo1n, how close the back of the trollev 
car was to the back of the automobile when you go·t 
out of the trolley car? 

A. I couldn't tell you that. 
Q. You couldn't give us any idea? 
A. No. 
Q. Was it as far as from you to me °l 

30 A. Not that much. · 
Q. The back of !he trolley car wasn't as far away 

from the automobile as you are from me? 
A. I don't think so. 
Q. You don't think so? 
A. No. 
Q. That is not more than ten feet. 
A. No. 
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Mr. Gildea: I suppose we can stipulate that is 
not more than ten feet. 

:Mr. Devlin: About that, yes. 

Mr. Gildea ,: Cross-examine. 

Oros s-examina tion. 

By :Mr. Devlin: 

Q. You testified in the last trial, two years ago? 
A. Yes. 
Q. Have you talked over the case since that time? 
A. I couldn't understand what that mea.ns. 
Q. Have you talked to anybody about your evi-

dence? 
A. No. 
Q. (Continuing) 111 this case·, since that time? · 

10 

A. No. 20 
Q. Have you read your evidence since then f 
A. No, sir. 
Q. How long had you lived in that part of the city 

at the time of the accident f 
A. Four years. 
Q. Do you know the- names of the streets along 

there? 
A. Yes, sir. 
Q. What is the nan1e of the street this side of An-

derson Street, north of Anderson Street? What is 30 the next street you come to? 
A. Division. 
Q. What is the next street after Division 1 
A. Chestnut Avenue. 
Q. What is the next street after that f 
A. Whittake ·r Avenue. 
Q. What is the street below Anderson? 
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A. Beatty Street. 
Q. South of Anderson, what is the street south of 

Anderson Street? 
A. Liberty Street. 
Q. Did you ride in the trolleys at that time? 
A. Yes, sir. 
. Q. Did you see a young lady at the sa1ne street 

WJth you, waiting on the corner? 
A. I couldn't remember. 

10 Q. Whot got ·on the car with you? 
A. My wife. 
Q: Did any one else beside ·s you and your wife 

get in that car? 
A. I don't know. 
·Q. D~d the car make any stops after it lifted vnu 

before it hit this automobile? ·· 
A. Yes, sir. 
Q. Where? 
A. Division Street. 

20 Q. Did it n1ake any other stop? 
A. I couldn't remember any other stop. 
Q. Why can't you remember that? 
A. We were talking together. 
Q. But you seem to remember that it stopped to 

let you on at Anderson Street? 
A. Yes, sir. 
Q. You say it stopped at Division Street? 
A. Yes. 
Q. Did it make any other stop bef oTe it hit this 30 motor car? 
A. I couldn't remember. 

. Q. Will you tell n1e why it is that you remember 
it stopping at Division Street, and don't remember 
any other stop _ until the time of the accident? 

A. I was looking outside at· the stores. 
Q .. ~ren 't you looking outside when it stopped 

at D1vis1011 Street? 
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A. Yes. 
· Q. Do you think it stopped between Division 

Street and the time . it hit the 1 auto truck? 
A. I couldn't ren1em ber that. . 
Q. vVhat do you work at, vvhat is your occupation? 
A. Tailor . 
Q. A tailor? 
A. Yes, sir. 
Q. Didn't the car run faster out that way than 

it did in the city? 10 
A. Well, I don't understand it. 
Q. Don't understand it? 
A. Not these questions, I couldn't understand 

everything. 
Q. You can't unde ·rstand everything? 
A. No. 

:Mr. Hunt: This witness testified at the former 
trial through an interpreter. 

Mr. Devlin: I don't think he did. 

Mr. Hunt: Line 27 on page 170, shows that he did. 

Q. Isn't it true the car wen! faster ?ut tha! way 
along Clinton Street at that point than it does 111 the 
center of town? 

Mr. Hunt: That is objected to unless it refers, to 

20 

this particular trolley car at that particular time . 30 

Q. Have you ridden on the trolley cars very much? 
A. If I was riding very much? 
Q. At that time, did you ride very much? 
A. Yes, sir, every day. . 
Q. Can you tell how fast that car was going that 

you were on? 
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A. At t?e time when I was in the car at the f :} 
of the accident¥ ' · irne 

Q. Yes. 
A. Sometimes before 7 
Q. That car, I mean¥ 
A. That car¥ 
Q. Yes. 
A. It wasn't so fast. 
Q. It was a one-man car wasn't it¥ 
A. Yes. ' 1· Dyidn 't that ·one-man car go pretty fast 7 . es. 

Re-direct examination. 

By Mr. Gildea: 

Q. Did you say the one-1nan car could go fast or 
not¥ . 

20 A. I think they can go as fast as the biO' 
Q. At this particular time just befor~ 

0
t~~s. . 

dent, the trolley car wasn't o:oino· fast ~t1~ acc1-
i:, i:, • , was 1 ·~ 

:!Yir. Devlin: I b' t t h 0 Jee o t at as leadinO' b• 

By th e Court: It is a little bit leadino· 
l:,• 

Q. I understood you to sav in your d' t · r M ., uec exam-
f
1na rnn, _r. Knoble, that the trolley car wasn't going 

30 aAst aynd 1t wasn't going slow 7 
. es, sir. 

Q. you mean, then, it was iroinO' t 
t f d 

LJ o a a moderate ra e o spee· ¥ 

Mr. Devlin: I object again. 

Mr. Gildea: That is all. 

Mr. Devlin: That is all. 
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MRs. THERESA !(NOBLE, sworn for the def end ant. 

Direct exan1ination. 

By Mr. Hunt: 

Q. :!Yirs. I{no ble, I will ask you to keep your voice 
up, as loud as you can. ,Vere you with your husband 
on the night of April 29, 1922, in a trolley car that 1 O 
was in an accident on South Clinton Avenue¥ 

A. Yes, sir. 
Q. Did you get on the trolley car with your hus-

band¥ 
A. Yes, sir. 
Q. The accident that happened to that trolley car 

happened between vVhittaker Avenue and Beatty 
Street¥ 

A. Yes, sir. 
Q. vVhere did you and your husband get on the 20 

trolley car¥ 
A. Anderson Street. 
Q. Is that below Division Street¥ 
A. Yes, sir. 
Q. How many blocks below Division Street¥ 
A. One block. 
Q. One block below Division. Do you reca11 

whether or not the trolley car stopped at any more 
streets after you- got on until it got to the place of 
the accident¥ 30 

A. I know it stopped at Division. 
Q. Do you kI1ffw ·whether it stopped at Whittaker 

Avenue or not¥ 
A. I don't remember. 
Q. In other words, you don't know ,vhether it did 

or did not¥ 
A. Yes, sir. 
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. Q. You ren1en1ber that an accident happened that 
night 1 

A. Yes, sir. 
Q. What ?an you tell us a.bout the speed of the 

trolley car Just before the accident1 
~- I _don't know about speed, I think it was just 

going like trolley cars go, not too fast and not too 
slow. 

Q. Was there anything unusual about the . speed 1 
10 A. No. 

g. I~ was just about the speed that they usually 
ma.1nta1n there 1 

A. Yes. 
Q. Do you know ,vhere the trolley car was, with 

ref~ ,r~nce to the automobile that it struck, after the 
colhs10111 

A. The front of the trolley car was right in front 
of the fire engine house. · 

Q. Did you get out of the trolley car 1 
20 A. Yes. 

Q. H-ow far was the back end of the trolley car 
from the back of the automobile truck1 

A. I don't know just how many feet, it wasn't so 
far apart. · 

Q. Can't you give us any idea of the distance~ 
A. It was about from here not even up to there. 
Q. Fron1_ ~here you sit in the witness chair to 

the near rail 111 fr ,ont of the jury box, it wasn't that 
far awa.:5:1, the back end of the trolley car from the 

30 automobile 1 • 
A. Yes. 
Q. Did you actually see the accident 1 
A. No. 
Q·. Was there anybody on the front platform with 

the motorman at the time of the accident 1 
A. No. 

Mr. Hunt: Cross-examine. 
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Cross-examination. 

By Mr. Devlin: 

Q. vVas there · anybody at the corner of Anderson 
Street besides you and your husband that got on 
that car1 

A. No. 
Q. vVas there · anyo ·ne standing waiting for the 

car 1 10 
A. No, just n1e and my husband. 
Q. "\Vhen you got on the car, you say it stopped 

at Division Street? 
A. Yes, sir. 
Q. Did it 1nake any other stop before it struck 

there 1 
A. I don't know. 
Q. Is there any reason ·why you don't know? 
A. I was looking outside. 
Q. Yes, but you reme ·mber stopping at Division 20 

Street? 
A. Yes. 
Q. Don't. you think if there was another stop be 

tween Division Street and the tin1e· it hit the auto 
truck you ,vould remen1ber it 1 

A. No. 
Q. Can you give me any reason why your 1nemory 

isn't clear on that 1 
A. I was looking at the stores. 
Q. If you reniember the Division Street stop, don't 30 

you think you would ren1ember the stop if it were 
made at vVhittaker Avenue or Rusling Street? 

Mr. Hunt: I think that question is open to ob-
jection and that is that it is a matte,r of argu1nent. 

:Mr. Devlin: I don't think it is; I am testing her 
memory. 
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:lYir. Hunt : She saitl she didn't remen1ber. 

lYir. Devlin: Let the Court rule on the question. 

By the Court: I will permit the question to be 
answered. 

Mr. Hunt: lVIay I have an exception? 

By the Court Yes. 

Q. If you ren1ember the stop at Division Street, 
if it stopped at Whittaker A venue or Rusling Street, 
don't you think you would ren1e1nber that, too 0? 

A. I was talking to 1ny husband just then. 
Q. Is that the only rea .son you can give for not 

remembering? 
A. Yes. 
Q. vVhen those cars stop, they jolt you, don't they? 
A. I don't remember that. 
Q. Do you ride on street cars very of ten? 
A. No. 
Q. How fast do you think this car was going? 
A. Just as it usually goes. 
Q. You have said no one was talking to the motor-

man, how do you know that? Is there any way 
that you would know tha.t, is there? 

A. I don't ride street cars very much, and I don't 
know whether it was going fast •or not. 

Q. You say no one was talking to the 1notorman ~? 
A. No. 
Q. How do you · lmow no one was talking to the 

motorman? 
A. I know the,re was no body there. 
Q. You say the reason you couldn't tell whether 

it stoppe~ at Whittaker Avenue was because you 
were tallnng to your husband, if you were talking to 
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your husband, might it not be possible that son1eo~w 
was talkino· to the motorn1an and you not see it, 
because yo~ were talking to your husband, isn't that 
t rue? 

A. I was talking to him, but I didn't see nobody 
there. 

Q. You weren't looking, were you? 
A. No. 
Q. You said this car stopped, you said, in front of 

the fire engine house? . 10 
A. Yes. 
Q. "\Vhere was the truck that was hit? 
A. Right back of the trolley car. . _ 
Q. Then the trolley car was a length ahead, this 1s 

the firehouse, this red 1na.rked here on the 1nap, that 
is the firehouse you say that the trolley car stopped 
in front of the 'firehouse, that is right, isn't it? 

A. Yes. 
Q. And the truck was behind the trolley car? 
A. Yes. · 20 
Q. Wasn't it quite s01ne distance behind it? 
A. No. 
Q. I-low n1a.ny feet was it? 
A. I don't know how many feet. 
Q. ,;v as it standing across the street from the fire-

house "? 
A. What, the truck "? 
Q. Yes. 
A. The back of the truck was right in back of the 

trolley car. 30 
Q. And behind the trolley car? 
A. Yes. 
Q. And the front of the truck was facing the fire-

house? 
A. ·Yes, sir. 
Q. Was the truck near the firehouse? 
A. No, sir. 
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Q. Was it near any other building that you could 
name, you don't ln10-,v the buildino's do you? 

A NJ ' 0 ' . o. 
Q. How far away fron1 the firehouse was the 

truck? 
A. I don't know, I couldn't tell. 
Q. Take this room, was it as far as from here to 

the door? (Indicating.) 
A. I don't know. 

10 Q. Was it as far as fron1 here to the wall across 

20 

30 

there from the firehouse? (Indicating.) 
A. I don't know. 
Q. You don't know. 
A. No. 
Q. Your memory is not very clear on that, is it? 
A. No. 
Q. \Vhat street is below Anderson Street that goes 

into Clinton? 
A. Liberty. 
Q. What street is below that? 
A. I don't know. 
Q. At that time, where did you live? 
A. 332 Cummings Avenue. 
Q. How long did you live there? 
A. I lived there for seven years. 
Q. You don't ride .much in the trolley cars.. do 

you? 
A. No. 

Mr. Devlin: That is all. 

Re-direct examination. 
By Mr. Gildea: 

. Q. Mrs. Knoble, what. part of the trolley car was 
111 front of the firehouse? 

A. The front part. 
Mr. Gildea: That is all. 
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EDw ARD MAcSwEENEY, sworn for the defendant. 

Direct examination. 

By 1'Ir. Gildea : 

Q. Mr. MacS,veeney, on the night of April 2_9, 
1922, were you on a trolley car ' that was involved _in 
an accident on South Clinton A venue, between Wh1t- l O 
taker Avenue and Beatty Street? 

A. Yes, sir. 
Q. Where did you get a board that trolley car? 
A. Dayton and William, I don't know where. 

By the Court: That is out toward Stanton Street? 

A. Yes. 
Q. That was a considerable distance from where 

the accident happened? 20 
A. The last stop, I think. 
Q. Where did you sit in the trolley car? 
A. Second seat from the conductor. 
Q. On which side? 
A. Left-hand side. 
Q. That is the same side that the operator is on °! 
A. Yes. 
Q. Who was with you ? 
A. My wife and two children. . 
Q. Were you sittinhg ,,f1ith tyourtwif e? 30 
A. No, she was int e ron sea·. . 
Q. She was in the fron~ seat with one _ch~ld and 

you were in back of her with the other child. 
A. Yes. 
Q. Do you recall whether or n?t t~at trolley _car 

stopped at vVhittaker Avenue, which is the stop Just 
below the place ,,There the accident happened? 

'. ' 
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1\1r. Devlin: I object to that as leadjng. 

By the Court: It is a little leading. 

1\Ir. Devlin: Let the witness tell the stops if he 
knows them. 

By the Court : Yes. 

Q. Suppose I ask him this. Do you know where 
Beatty Street is? 

A. No. 
Q. You don't know where Beatty Street is? 
A. No, sir. 
Q. Do you know where Whittaker A venue is? 
A. No, sir. 
Q. Do you live down there now? 
A. No, sir. 

20 Q. Did you live down there then? 
A. No, sir. 
Q. Oh, you didn't live in that part of the city 1 
A. No, sir. · 
Q. Tell us about the operation of the trolley car, 

from the time you got on, with reference to its stops, 
as it passed along its route ? 

A. What I saw was seven diffe1·ent people get 
on the , trolley car and made different stops, of 
course, I don't know anything about South Clinton 

30 Avenue, seven people got on and he couldn't have 
been going very fast. 

Q. Did the trolley car stop, after you got on, 
before the accident? 

A. Yes, it stopped several times. 
Q. Do you know whether it stopped at the street 

immediately before the accident? 
A. Yes, it stopped several times. 
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Q. Do you kno.w whether it stopped at the street 
immediately before the accident or not? 

A. No, I couldn't say. 
Q. You don't know? 
A. No. 
Q. But it did make several stops 1 
A. Several stops. 
Q. Were any of those stops up in the neighbor-

hood where the accident occurred? 
A. No, sir. h 
Q. Were they within-any of the stops that t e 

trolley car made, were they within a block or two 
blocks of the accident? 

A. I think two men was the last that. got on; of 
course I know nothing about South Clinton. 

Q. What can you tell us about the speed of the 
trolley car just before the accident ? 

A. I don't know much about them but that wasn't 

10 

going any faster than they go by the court house. 
Q. Was he going fast? 20 
A. No, normal speed. 
Q. Can you give us any idea in miles per hour? 
A. No, sir. . 
Q. Did you see an automobile before the acci-

dent? 
A. No, sir. h 
Q. Did you get out of the trolley car after t e 

accident? 
A. Yes, sir. 
Q. Tell us, if you can, 1\Ir. 1\IacSweeney, how f:3-r 30 

the back of the trolley car was from the automobile 
when the trolley car had come to a stop and you 
had gotten out? 

A. Ten feet. 
Q. You say the back of the trolley car was ten 

feet from the automobile? 
A. Yes. 

'· . 
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By the Court: Where was the automobile ,vheu 
you saw it ? 

A. On the trolley track. 
Q. On the southbound track? 
A. On the southbound track. 
Q. Facing which direction? 
A. I am not sure, but whether the fire house was 

there, it was on a slant like that. (Indicating.) 
10 Q. Was it on the trolley track your car was on? 

20 

A. No, sir. 
Q. And it was pointed on an angle, the front of 

it ,vas toward the fire house? 
A. No, the back of it was toward the fire house. 

Cross-examination. 

. By :Mr. Devlin~: 

Q. The trolley car was up at the fire house, 
wasn't it? 

A. I don't know anything about the fire house. 
Q. You don't know anything about the place, do 

you? 
A. No, nothing at all. 
Q. You say the car was going at a normal rate 

of speed; what do you mean by normal speed? 
A. Judging ,vhat I see on the street. 

30 Q. On some streets you see them going- faster, 
don't you? 

A. You couldn't go very fast from block to block. 
Q. Is that your idea of it 1 
A. I think so. 
Q. Is that the reason you say it wasn't going very 

fast, because it couldn't go fast from block to block 1 
A. Yes, that is my reason. 
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Mr. Devlin: That is all. 
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J\Ir. Gildea: That is all. J\frs. J\facSviT'ccney. 

:MRs. CATHERINE J\ifAcSwEENEY, sworn for the de-
fendant. 

Direct examination. 

By Mr. Gildea: 

Q. J\if rs. MacSweeney, were you on a trolley car 
with your husband on April 29, 1922, in the even-
ing? 

A. Yes . 
Q. The trolley car was 111 an accident on South 

Clinton A venue~ 
A. Yes. 
Q. And you got on the trolley car with your hus-

band? 
A. Yes, we got on at Dayton Street. 

· Q. Are you familiar with that part of the city1 
A. No, that ·was my first visit down there. 
Q. That was your first visit down there? 
A. Yes. 

- Q. You do recall the trolley car you were on was 
in an accident? 

A. Oh, yes. 
Q. Did you get out of the trolley car after the 

accident? 
A. No, I kept my seat all the time. 
Q. Did you look around and see the automobile? 
A. No, I couldn't see the automobile, there was 

too many people there. 

10 

20 
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Q. You staid in the trolley car with your chil-
dren, while your husband got out? 

A. Yes. 
Q. Can you tell us anything about the speed of 

the trolley car before the , accident 1 
A. No, I thought it was going at the speed that 

cars go at. 
Q. Is that all you can tell us about the speed? 
A. That is all because I wasn't outside the car 

10 or entrance. 

20 

30 

Q. You didn't see, the accident? 
A. I just caught the glass when it was broken. 

:Mr. Gildea : Cross-examine. 

l\1r. Devlin: No questions. 

CARL J. ScHAEFF, sworn for the defendant. 

Direct examination. 

By l\1r. Gildea: 

Q. 1Ir. Schaeff, were you or were you not on a 
trolley. car on South Clinton Avenue on the night 
of April 29, 1922, at the time an accident happened 
near Beatty Street 1 

A. I was. 
Q. Will you raise your voice so all the Jurors 

can hear yo_:u without straining their ea.rs 1 
A. I was. 
Q. Where did you get on that trolley car 1 
A. Whittaker A venue. 
Q. Do you know where Mr. Meaney's flower store 

is on South Clinton Avenue 1 

Ca,,.Z J. Scha,eff-Dir ect 231 

A. Yes. 
Q. Where is Whittaker Avenue with reference 

to l\1r. l\1eaney 's store 1 
A. Last stop before you get there. 
Q. That would make it the first stop going south 

from l\tieaney 's store, wouldn't it 1 
A. Yes, sir. 
Q. That ·would be the , next corner to the south 

of l\tieaney's store1 
A. Yes ., sir. 10 
Q. Is that where you got on the trolley car 1 
A. Yes, sir. 
Q. Where did you live then, 1\1:r. Schaeff ? 
A. 27 Hewitt Street. 
Q. Did you ahvays get on the car at this corner 1 

1\1:r. Devlin: I object to that. 

Q. Were you seated at the time of the accident 1 
A. Yes, sir. 20 
Q. Where did you sit ? 
A. Right-ha1id side of the car. 
Q. Do you kno-\v about ·what part of the car 1 
A. I think it ,vas next to the last seat. 
Q. Did you see the automobile of l\tir. l\Ieaney 

before the accident? 
A. No, sir. 
Q. Did you know or was there anything to indi-

cate that . something unusual ,vas about to happen 
before the accident occurred 1 30 

A. I was riding down there and I ,vasn 't paying 
no attention and I heard the operator holler and 
throw his head to one side, that was the first I 
knowed it and the next thing I knowed I heard a 
crash. 

Q. Do you know whether or not he applied the 
brakes? 
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A. Yes, when he throwed his hand around he put 
on the brakes, put on the air. 

Q. What can you tell us about the speed of the 
trolley car just before the · accident 7 

A. N onnal, just the same as they always run. 
Q. How is that¥ · 
A. Fair rate of speed, I don't know how· you 

would say it. 
Q1. Did I understand you to say it ·was running 

10 at an average · speed 7 
A. Yes. 
Q. Do you ride on trolley cars very much 7 
A. Not just no-w, I did at that time. 
Q. To and from your work 7 
A. Not to and from work, but I used to g·o up 

town quite a bit. 
Q. After the accident, did you get out of the 

trolley car 7 
A. Yes, sir. 

20 Q. Did you see 11:r. Baus standing there 7 
A. I believe Mr. Baus was standing to the side 

of the truck when I got out. 
_Q. Where was the , back part of the trolley car 

with reference , to the automobile, how far away 
was the back part of the trolley car from the auto-
mobile¥ · 

A. I judge about ten or twelve foot. 
Q. Do you know where the engine house is tbere 1 
A. Yes. 

30 Q. Had the front pa.rt of the trolley car reached 
the engine house, if you know, if you noticed 01 

A. 11:aybe he, did, I won't say for sure. 
Q. Did you pay particular attention to that 7 
A. No, sir. 

:Mr. Gildea : Cross-examine ·. 
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Cross-examination. 

By N[r. Devlin: 

Q. Where do you live, :Mr. Schaeff7 
A. 27 Hewitt Street. 
Q. At that time, did you live there¥ 
A. Yes, sir. -
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Q. Where did you say you got on the car 7 
A. At Whittaker Avenue. . 10 
Q. Is the stop at vVhittaker Avenue or Rusling 

Stre et¥ 
A. At that time this stop ·was right where the two 

stree ts come together, they have changed it since 
that ime. 

Q. Was it by Dube 's or :N[antel 's 7 
A. Neither, it was right in between the two 

streets. 
Q. Now, when you got in the car were there many 

people in the car¥ 20 
A. That I couldn't tell you. 
Q. You couldn't remember that 1 
A. No, sir. 
Q. Who took your fare¥ 
A. Operator. 
Q. It was a one-man car 0? 
A. Yes, sir. 
Q. Do you remember if he had to make change 

for you 7 
A. No, sir, I do not. 30 
Q. You don't remember that¥ 
A. No, sir. 
Q. Then you went down to the back of the car 1 
A. Yes. 
Q. And when you got to the back of the car how 

long were you seated before this collision took 
place1 
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A. I couldn't say; it wasn't very long, I had just · 
about got seated. 

Q. Then did you see anything1 
A. Only just before , the accident. 
Q. What did you see 1 
A. I saw the opera tor turn his head to one side 

and he was sitting--
Q. He was sitting1 
A. Yes, I belie ·ve he was, I won't say for sure, 

10 because they sit when they are -down there to Ham-
ilton A venue. 

Q. How about this case 1 
A. I can't say for sure. 
Q. I mean this case, was h~ sitting or not on this 

car1 
A. I couldn't say for sure. 
Q. Did he have a seat to sit on if he so desired 7 
A. Yes. 
Q. The first thing you noticed you heard the 

20 operator scream 1 
A. Yes. 
Q. And then he turned around 1 
A. Yes. 
Q. What ·way did he turn, right or left 7 
A. Right. 
Q. He is on the left side of the car 1 
A. Yes, sir . . 
Q. As he turned around what did you see him 

do1 
30 A. As he turned he throwed his air off with his 

left hand. 
Q. You say glass was broken, what part of the 

car was th 0.t 1 
A. I didn't say glass was broken. 
Q. Don't you reme-mber whether it was or not 7 
A. I didn't look at the front of the car. 
Q. You did notf 
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A. No, sir. 
Q. Was it after he threw the brake on and you 

hear d him scream that you heard the crash 1 
A. Yes, sir. 
Q. That the crash happened 1 
A. Yes, sir. . 
Q·. Do you know ,:vhere :Meaney 's store 1s 1 
A. Yes, sir. 
Q. Did that take place in front of Meaney ,'s store 7 

10 A. Yes, sir. 
Q. After the accident where 'Yas :IYieane~ 's truck 1 
A. Turned right around in front of his place. 
Q. Did you notice how far the car traveled after 

it hit! 
A. I judged about ten or twelve feet. 
Q. Can you point where the car stopped? 
A. No, sir, I cannot. 
Q. Do you know where the fire house 1s there? 
A. Yes, sir. 
Q. Was it near the fire house? 
A. The front end of it might have been. 
Q·. The front end? 
A. Yes. 
Q. At the fire house? 
A. Yes. 
Q1

• According to the map the dista~ce f_ro~ t~e 
fire house to the near end of 1\f eaney s bu1ld1ng 1s 
between eighty and a hundred feet? 

20 

Mr. Gildea: I object to that, that isn't true. This 30 
map drawn to scale, doesn't show it. 

Q. Will you say that it v.;ras at the front of the 
fire house, the front of the car? 

A. No, I won't say for sure. 
Q. Was it near there? 
A. It was near there, yes. 
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Q. Was J\1eaney 's car in front of his . store, mid-
way or what position, can you tell? 

A. On a slant. 
Q. Did the front of the auto truck face the mid-

dle of the store or the end of it? 
A. It was facing more toward that lot alongside 

of the . store. 
Q. Then the front of it was about the south end 

10 of Meaney 's store? 
A. Ye,s. 

20 

Q. Or the · north end? 
A. The end this way, the north end. 
Q. And the front of the trolley car was north or 

south of the fire house? 
A. At the south end. 
Q. How far distant ,vas the trolley car and 

J\1eaney's truck, how much distance divided them ? 
A. About ten or twelve feet. 
Q. The truck was at the rear of the street car 

ten or twelve feet ? 
A. Yes. 
Q. You said it was going at an average speed, 

the car was, that one-man car gTot up speed quick, 
didn't it? 

A. They always do, yes. 
Q. Yes, they get up speed quick, you say average 

speed, have you any idea how many miles an hour 
30 you think is average speed ? 

A. No, sir. 
Q. Do you gauge this speed by trolley car speed? 
A. Yes. 
Q. You have seen trolley cars going at various 

speeds, haven't you, from three miles up? 
A. Yes. 
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Q. Have you struck any averag e, you say, aver-
a0·e? 

c A. I couldn't say, I am no judge, I drive no car. 

J\iir. Devlin: That is all. 

Re-direct examination. 

By J\iir. Gildea: 

Q. Nir. Schaeff, you take this blue p encil and go 
down to the map and make a nice, big mark that 
everybody can see·, where you got on that trolley 
car. 

1\1:r. Hunt: The witness makes a blue X immedi-
ate ly below the point of intersection of the ea_sterly 
line of Whittaker Av enue and the westerly hne of 
Rusling Street. 

1\1r. Gildea: That is all, Nir. Schaeff. 

R-e-cross examination. 

By J\ifr. Devlin: 

Q. Have you any idea of how many feet it ~s 
fr om where you got on the car to where the acci-
dent happened? 

:Mr. Gildea: Objected to, there is a map there 
drawn to scale; and, the ref ore, guesses or ideas as 
to the number of feet are incompetent. 

Q. Will you come down to the map, 1Ir. Schaeff? 
Niay I ask you what your business is? 

A. Machinist helper. · 

10 

20 

30 
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Q. You know something about maps; this map 
was dravvn to a scale of forty feet to every inch. 
This is the top truck, northbound track, bottom 
tracks are the southbound tracks this oTeen place 
• 7\ ,f ' t, 
1s M.eaney 's store, this red place place is the fire 
house, this place with red and pink is Liederkranz 
Hall, this red spot. Where you have marked you 
got on the car, these lines, 1, 2, 3, 4, 5, 6, between 
each of those spaces is one hundred feet. I am 

10 calling your attention to where you o·ot on do you 
d t d C, ' ., un ers an ? 
A. Yes. 
Q. Wher-e you say you got in the car and 

J\Ieaney 's store, calling your attention to J\Ieanev 's 
store? · " 

A. Yes. 
Q. Would you be able to tell me how many hun-

dred feet you think it is between the point you got 
on the car and _the point where the · collision hap-

20 pened? 

30 

J\!Ir. Hunt: That is objected to. The witness is 
te·stifying from the map and the map speaks fo.r 
itself. 

Q. ! have informed this v;ritness of certain facts; 
he said he got on the car at a certain point, didn't 
you? 

By the Court: Perhaps with the · rule the wit-. ' ness can give you the exact number of feet. 

J\!Ir·. Hunt: Our next witness will be an engineer. 

By t~e. Court: I understood him to say he was 
a mach1n1st and used to reading plans. 
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Q. Do you understand the map? 
A. Yes, but not the rule. 
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Q. I called your attention to these figures, every 
red figure is one hundred feet, place this end on it 
as straight as you can hold it where you say you 
got on the car and, taking it midway of J\'Ieaney 's 
store, now observe that. In your judgment, how 
many hundred feet had it traveled after you got in 
and where it hit J\'Ieaney 's truck? 

Q. Did the car start to go before you paid your 10 
fare, or after? 

A. About after I paid my fare, I vi'on 't say for 
sure. 

Q. Was there anyone standing on tl).at platform? 
A. No, sir. 
Q. Did anyone get on with you? 
A. No, sir. 
Q·. Was anyone at all standing in the car? 
A. Standingf 
Q. Yes. 20 
A. No, sir. · 
Q. Do you remember if he had to make any change 

for you f 
A. No, sir. 

Re-direct examination. 

By J\f r. Gildea: 

Q. You are not employed by the trolley com- 30 
panyi 

A. No, sir. 
Q. Never been employed by them 1 
A. No, sir. 

:Mr. Gildea: That is all. 
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W. EARL RocHFORD, sworn for the defendant. 

Direct examination. 

By J\!Ir. Hunt: 

J\!Ir. Hunt: I would like to offer another map to 
show us a little more in detail. 

l O Q. Mr. Rochford, you live in Trenton 1 
A. Yes, sir. 
Q. And you are a civil engineer by profession? 
A. Yes, sir. 
Q. And you are a member of the firm known as the 

Trenton Engineering Company? 
A. Yes, sir. 

. Q. ou have been engaged in the practice -of en-
g1neenng for about twelve years 1 

A. Fourteen. 

20 Q. Did yo?- make this map of the neighborhood 
of South Clinton Avenue, in the neig·hborhood of 
Beatty Street and on south for several blocks 1 

A. Yes, sir. 
Q. To what scale is that map drawn 1 
A. 1 inch equals 10~ feet. 
Q. And that scale is adhered to throuO'hout the 

whole drawing 1 b 

A. Yes, sir. 
Q. The map shows the northbound and south- . 

bound tracks on South Clinton A venue? 
30 A. Yes, sir. 

Q. And it shows l\!Ieaney's store marked "J. 
Meaney,. Florist 1 '' 

A. Yes, sir. 
Q. The-re are two dotted red lines extending 

across the street, what are they for 1 
A. They were placed on the map for side lines, 

sides of J\tir. Meaney 's property. 
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By the Court: Projected across the street 1 

A. For termination purposes, yes. 
Q. On the two sides of the street there , are num-

bered plots, aren't there 1 
A. Yes, sir. 
Q. And the numbers are the house numbers, aren't 

they1 
A. Yes, sir. . . 
Q. Does the map show the curb lin e of South Chn- 1 O 

ton Avenue1 
A. Yes. 
Q. Does it show electric lights, poles and trees 1 
A. Yes, sir. . 
Q. Just point out a fevi7 of them so the Jury can 

see . 
A. 1\1:arked ''tree,'' ''tree,'' '' public service pole,'' 

'tree ," "public service pole." (Indicating on n1ap.) 
Q. Are there any physical conditions on South 

Clinton A venue which this map does not show 1 20 
A. I believe not. 
Q. Are · the trolley stops n1arked in anyway; they 

were 1nar ked at that time 1 
A. They were indicated by crossings. 
Q. Mr. Rochford, I _point to a_ plot on the nor~h 

side of South Clinton Avenue, Just ·west of Whit-
taker A venue, which is marked ''Mantel,'' and ask 
you whether that is not Mantel's stnre 1 

A. Yes. 
Q. Now, I point to a blue dotted line across

1 
01f1 the 30 

rio'ht -hand side of vVhittaker Avenue, hac r rom 
th~ street line of the , south lino of South Clinton 
Avenue, and ask you if that indicates a trolley stop1 

A. That pole, vvas marked for a trolley stop. . 

Mr. Hunt: That is all. Cross-examine. 
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Cro ss-exan1ina tion. 

By l\!Ir. Devlin: 

Q. How many feet is it from that trolley stop to 
Meaney 's store ,? 

A. Assuming that the trolley stop is right oppo~ 
site the pole? 

Q. Y-ou say it is. 
A. The pole was marked for a trolley stop. Do 

you want to know how far it is from that pole to 
Meaney's store? 

Q. That indicates the trolley stop, from there on 
to Meaney 's store, can you tell me how many feet it 
is to the center of Meaney 's store "? 

A. To the center of }VIeaney 's store? 
Q. Yes. 
A. 284 feet or 285 feet. 
Q. 285 feet? 
A. Ye·s. 
Q. When did you make this map? 
A. In December, 1922, December, 1923. 
Q. 1922? 
A. About two years ago, a little over two yea.rs 

ago. 
Q. You made it for the la.st trial? 
A. Yes, sir. 
Q. It was used in the last trial? 
A. Yes, sir. 
Q. What is your scale? 
A. 1 inch equals 10 feet. 
Q. How wide is the street from curb line to curb 

line at l\!Ieaney's store? 
A. 39 and one-half feet. 
Q. It varies as you go along the street? 
A. It varies between Beatty a.nd vVhittaker Ave-

nue only four-tenths of a foot. 
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Q. Very little ? 
A. Very little. 
Q. How far is it fron1 building line to building 

line? 
A. 66 feet. OJ· 

Q. rrhe sidewalks are ~.bout fifteen feet. 
A. No, a little · over tlnrteen feet. 
Q. A little over thirteen feet, yes? 
A. Yes. 

Re-direct examination. 

By Mr. Hunt: 

Q. You are in independent practic~ as an engin:er 
-you are not employed by the traction company • 

A. No. . . h - Q. Except on a special occasion like this w en you 
are employed to draw a n1ap f 

A. Yes. c1· t A Q. The four pa.rallel lines on South 111 on OJ ve-
nue are the northbound and southbound tracks. 

A. Yes. b t th Q. Just inform the jury the distance e ween e 
trolley tracks in front of l\!Ieaney 's store~ 

A. In the dummy, you mean f 
Q. In the du1nmy, yes. 
A. Just about five feet. 

Mr. Hunt: That is all. 

11:r. Devlin: That is all. 

10 

20 

30 
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SYLVESTER SHERRY, sworn for the def end ant. 

Direct examination. 

By l\!Ir. Gildea: 

Q. Mr. Sherry', where were you en1ployed on April 
29, 19221 

l O A. With the Trenton Traction 1'1ercer County· 
C . ' orporation. · 

Q. What was your business, 1notonnan 1 
A. Operator and motorman. 
Q. Were you operating a car that night 1 
A. Yes, sir. · 
Q. On South Clinton Avenue 1 
A. Yes, sir. 
Q. Early in the evening, just as it was getting 

dark, and a? you were opera ting your trolley car 
20 south on_ Clinton Avenue, did you notice anything 

unusual 1n the street a little distai1ce below Beatty 
Street f 

A. Yes, sir, I was at Roebling Avenue at that time, 
a block away fron1 where it happened. 

Q. Did you see the accident 1 
A. No, sir. 
q. You were going sou th, but you didn't see the 

accident 1 
A. No, sir. 

30 Q. When you got there, was there anything to ob-
struct your track 1 

A. Yes, sir. 
Q. What was it ? 
A. An auto truck. 
Q. So you had to stop there 1 
A. Yes. 
Q. Did you stop? 
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A. I stopped north ,of the firehouse, north of 

Beatty Street. 
Q. What did you do? 
A. I got out of the car. 
Q. And walked down to where this automobile 

wasf 
A. Yes, sir. . 
Q. Did you see another trolley car there 1 
A. Yes, sir. 
Q. And ho,v many trolley cars di_d you .see theref 10 
A. One on the northbound and mine on the south-

bound track. _ 
Q. Where was the trolley car on th~· no~thbound 

track with reference to the automobile, in other 
words hovv n1uch distanc e was there between the 
autom 'obile on the southbound track and the trolley 
car on the northbound track 1 

A. A short distance. 
Q. How many feet, if you can tell us 1 . 
A. The back of tho car was almost even with the 20 

truck a short distance. 
Q. 'now inuch distance in feet actually separated 

the t-wo vehicles, if you can tell us 1 · 
A. The little track separated them, about fiye feet 

apart. 
Q. vVas tho trolley car that was on the- northbound 

track south of the firehouse~ 
A. The front of the car was even with tho ~outh 

end of the firehouse, it didn't like hlock the middle 
door where the truck would come out, it was even 3() 
with the south side of the firehouse. 

Q. What part of the trolley was? 
A. The front. 
Q. Where are you en1ployed now? 
A. In New York. 
Q. You no longer work for the Trenton and MeT-

cer County Traction Corporation 1 

,. 
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A. No, sir. 
Q. And you didn't see the accide ·nt, did you? 
A. No, sir. 

Cross -examination. 

By 1\1:r;-. Devlin: 

Q. Did you testify in the last trial? 
10 A. Yes, sir. 

Q. Did you travel the same route as the car that 
had the collision with the auto traveled? 

A. On the same line, but I was going south and 
the other car was going north. 

Q. But you both made the same route? 
A. Right, the same route. 
Q. You both went to the sam.e terminals? 
A.· Exactly. 
Q. Where was the beginning of your terminal and 

20 the end of it? 
A. At Stanton Street and Cadwalader Park. 

· Q. Do you know how many miles that is? 
A. No, sir. 
Q. What time did you have to make that route • °t . 

111. 

Mr. Gildea: T?at . is objected to as not being 
proper cross-examination. I haven't asked this wit-
ness anything about speed or anything in relation to 

30 speed. I subn1it that the only thing this witness was 
called for was to show the relative positions of these 
two vehicles when he arrived on the scene after the 
accident; there is no question of speed or time that 
enters into it. 

Mr. Devlin: ~he ru~e of the C?urt that was ap-
plicable to n1e 1s apphca ble to him. In this case 
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there is a question of speed that enters into it. 
Here is a man that operated a car over the same 
route as the operator of that car did. It is admitted 
tha t the operator of the car is dead. I want to prove 
the time that the •operators are given on that route 
to make it from Cadwalader Park to Stanton Street. 

l\1r. Gildea: Our objection is that it is not proper 
cross-examination. 

By the Court: I will permit the question to be 
ansvlered. 

lVIr. Gildea: Exception? 

By the Court: Yes. What is the schedule time 
from one end of the route to the other? 

A. I really forget the schedule tin1e, but I think it 

10 

is about thirty-six mintes eac~ way. 20 
Mr. Devlin: I would ask that the answer be put 

out as not responsive. If the man doesn't know --· 

By the Court: He says he forgets. 

Mr. Devlin: I wouldn't want him to guess at it. 
I don't think it is fair to guess at it. If he knows 
it, all right. 

By the Court: All right, I think we will leave the 30 
answer stand just as he gave it. 

Q. ,Vhere · did you stop your car, north of Beatty 
Street, or south of Beatty Street? 

A. North side of Beatty. 
Q. Then you walked across? 
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A. Yes. 
Q. To see what the difficulty was? 
A. Yes. 
Q. The last time this case was tried, you worked for 

th0 car company? 
A. Yes, sir. 
Q. You were in their employ? 
A. Yes, sir. 

10 :Mr. Devlin: That is all. 

20 

:Mr. Hunt: We have used all the · witnesses we 
have on hand , We will have some .more in the morn-
ing. 

11r. Devlin: I would ask the Court to ask the de:.. 
fendant if they can tell me about the time their doc-
tors will testify. 

By the Court: I presume that will be the first 
thing in the morning. 

Mr. Devlin: Doctor Reddan said. tomorrow is his 
operating day. He will lik ely be operating all morn-
ing and I would like to have him here when the 
doctors go on, it is essential to the safety of my 
case, that I have him here. 

Mr. Hunt: We have two or three witnesses for a 3o ver y brief examination tomorrow, then we have 
three witnesses to the physical condition of Mr. 
Baus befor e the accident. I would estimate that the 
examination of thos e three witnesses would take an 
hour, therefore, I told my doctors to be here · at eleven 
o'clock, and I told Doctor Redd.an and he said," That 
gives n1e a little more time.'' 
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1\tir. De·vlin: Did he say eleven o'clock was all 
right? 

Mr . Hunt: He said, '' I an1 glad of that, it will 
give me a little more tim e. " We have gotten along 
faster ·with our case than I expected to. I don't be-
lieve th ese witnesses vvi:ll occupy a full hour, so I 
sent word to our doctors to be here at 10.30 instead 
of 11 o 'clock. If the Court doesn't mind a slight 
delay , ·we can wait for Doctor Redd.an. 10 

By the Court: I want to conclude this case to -
mor row as I have explained. Let us say quarter to 
eleven. 

Mr. Devlin: I ·will see hi1n a.s soon as I can after 
court adjourns today. 

Mr. Hunt: If Doctor Reddan cannot be here, we 
will wait as long as Mr. Devlin wants. 

(An adjournm ent ·was tak en to Wednesday, Jan-
nary 28, 1925, at 10 A. M.) 

20 

30 
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Trenton, N. J., Wednesday, ,January 28, 1925, 
10.00 o'clock, A. M. 

( Case resu1ned pursuant to adjournn1ent.) 

Appearances as before noted. 

(The following motion was made in chambers.) 

Mr. Hunt: Your Honor, here is a copy of the 
Trenton Sunday Times-Advertiser of January 25, 
1925, containing the · heading '' Fine Legal Point Re-
verses Verdict for Trentonian Against Trolley Co.'' 
This has just been brought to my attention and I 
haven't had time ' yet to read by the first paragraph, 
but I am. told it is very damaging and that its style 

20 and contents indicate that it cannot be from the pen 
of a layn1an; it must have been ,vritten by son1ehody 
familiar with the intricacies of la.w and legal pro-
cedure. 

By the Court: Let me see it. 

Mr. Hunt: It states that at the previous trial the 
plaintiff recovered a verdict of fifteen thousand dol-
lars which was reversed solely upon a legal techni-

,.,0 cality. It states that the other plaintiff, Meaney, 
) recovered for damages to his auto truck. It states 

that a single question of Doctor Reddan and an-
swered by him is the basis ,of the reversal of the 
jury award and the granting of the new trial. The 
article says Meaney 's judgment was sustained. It 
points out that a dissenting opinion was filed by 
Justice I(alisch, in which he declared that the ruling 
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of the majority of the , Court of Errors on the ques-
tion asked of Dr. R,eddan appeared to hin1 to subvert 
a well settled legal rule of evidence. He commented 
tha t to adopt such a rule as laid down, is to strike 
a blow at the orderly administration of the trial of 
causes between litigants. It says that the Baus 
judgment was affirn1ed by the Supren1e Court. A~-
thouo·h this publication is issued the day before this 
tr ial 

O 
started, no reason is stated for publishing it, 

nothing is said about the approaching nevi7 trial. 10 

By the Court: Is it your idea that that article 
was published deliberately for the purpose of affect-
ing the verdict of this jury? 

JVIr. Hunt: I should say that I would have that 
opnuon. Of course, I could only inf er, I hav_e ~o 
knowledge. Perhaps we n1ight ask Mr. Devlin 1f 
he knows anything about the article. 

JVIr. Devlin: The Times published twice, the 
wrong statement of this case, the Times pub-
lished --

~,r R t You had this article inserted, then? .1nr. un : 

Mr. Devlin: Let me state my case, you stated 
yours. 

20 

Mr. Devlin: They wanted the correct story and 30 
I handed them the papers in the case and there is 
the story and there is nothing untrue ab?ut it .. Since 
this trial started you have been published 1n the 
State Gazette '' motorman is dead'' there is nothing 
in that artiole that isn't true in this case·. I gave 
them the papers, the opinions and facts of the case, 
there is the true story. 
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Mr. Hunt: Nlay I ask you if you sa:w the stor y 
before it was ,vritten? 

Mr. Devlin: No. 

Nir. Hunt: Do you know vvho wrote it ? 

Mr. Devlin: Don't ask me anything about who 
wrote it. 

l\1r. Hunt: 1\1:ay I ask if you savv this article be-
fore jt ,vas published ? 

Mr. Devlin: 
morning. 

You saw it before I did, Sunda y 

. l\Ir. Gildea: May I ask you a question, l\1r. DeY-
hn ? How long ago it was that th e incorrect accoun t 
of this reversal was published ? 

. 1\tir. Devlin: It was published twice. It was pub-
lished the date that the case was reversed and it 
was published on tho date I n1ade an application to 
an1encl. "\Vho did it, I don't kno,v I told them . ' 1t was an incorrect statement. 

By the Court : Of course, I don't know whether 
any of the jurors have seen that publication, it may 
be that none of then1 have. 

Mr. Gildea: The cases hold that it n1akes no differ-
ence whether they did or not. I didn't make this mo-
tion, but Mr. Hunt and I are associated on this case. 
~he fact is that those 1nis-statements were pub-
lished over ai month ago and l\1r. Devlin wanted the 
n1is-staten1ents corrected, the reasonable thing would 
have been to have replied in1n1ediatoly, but he waited 
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until tho day before the trial started so it would be 
fresh in the minds of the jurors. If anyone of those 
state ments· had been mad e in open court by Mr. 
DeYliu Your Honor would have granted a 111istrial in1-
mediat~ly. I recall a case, Mcl{ibbin against ~he 
Philadelphia and Reading Railroad Compm:Y, tnecl 
in the F ederal Court, counsel for the plaintiff arose 
and said '' This case has been passed upon before 
by 3 jur'ies and all decided for plai!1ti~.'' Judge 
Kat zenbach n1ade a n1otion for a m1stnal. Judge 10 
Davis refused the motion and instructed the jury to 
clisreo·ard the statement. It wa.s taken to the Cir-
cuit Court of Appeals and was reversed on the 
ground that the jury had no right to know what hap-
pened at the former trial. It s~en1~ to me there 
couldn't be a plainer case· for a m1stnal. Mr. Hunt 
didn't know of it until this 1norning, I didn't know 
of it. ,¥ e had somebody get the newspaper yester-
day . If we had known about it before we would have 
called your Honor's attention to it before. 20 

By the Court: Of course, it is unf ortuna~e th~se 
things should appear in the papers. The s1tuat10n 
today, however, so far as the newspapers are 0on-
cerned, if you waited until there would be no pub-
lication of the pending trial in the · ne·wspapers, you 
wouldn't get anywhere. 

Mr. Hunt: The re1nedy is to tell the n~wspapers 
not to publish. 30 

l\1r. Devlin: The newspapers like to publish, that 
has to do with it. The case is tried on dif-
ferent fact~ here and you have gone on to the third 
day of the trial. Any n_ewspa~er h_as a. right to pub--
lish the truth. There 1s nothing 111 tha.t staten1ent 
that isn't true. I gave them the , facts, there is the 

,. 
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story. You didn't object when a false story was cir-
culated about this three different times. 

i1r. Hunt: I didn't know it was. 

J\tir. Devlin: You didn't know that, either. You 
·didn't object to the story being published that th e 
motorman was dead. 

10 By the - Court: So far as that is concerned, t11at 
is admitted in open court. 

Mr. Devlin: But your Honor, it was further added 
that the motorman said that the auto truck ran int o 

the trolley car. 

Mr. Hunt: We had nothing to do with it. 

Mr._ Devlin: It _is there, I am not saying you had 
20 anything to do with it. 

Mr. Hunt: Are you making that a ground for a 
new trial? 

Mr. Devlin: No, I want to finish the trial. I come 
out of a sick bed to try this case. 

Mr. Hunt: What chance have we before this jury 
when they know what this other jury has done, when 

30 ~hey have been told by the newspaper what the other 
Jury has done? 

Mr. Devlin: Isn't that true, what right have you 
got to --

Mr. Hunt: I would ask Mr. Devlin not to speak 
quite so loud. The jury vvill hear him. 
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By the Court: Yes, of course, so far as the kn owl~ 
edge of the jury is concerned at the tinie this case 
was tried, although it was two years a.go, undoubt-
edly there appeared the an1ount of the verdict at 
tha t time. That appeared, I recall it very distinctly, 
probably some of the jurors do. 

:Mr. Devlin: If there is any doubt about whether 
the jury has or not , ask then1. 

:Mr. Hunt: I don't think that is material. There 
is a presumption that they read it. 

Mr. Devlin: Mr. Hunt and J\tir. Gildea said they 
didn't see it until today. 

By the Court: I didn't see it, either. 

Mr. Devlin: If you've got a legal reason, upset 

10 

it again. If it is a ground for reversal, take it and 20 
we will go ahead. 

Mr. Gildea: You said it isn't. 

Mr. Devlin: I don't know whether I will be able 
t o try this case again this term --

Mr. Hunt: If this motion is granted, we will ob-
J·ect to its bein2.· tried before this pane1. We want a 
f~r tri~. 30 

By the Court: I don't think you can say there 
·hasn't been a fair trial. 

J\tir. Hunt: That remark refers solely' to this and 
not to the conduct of the Court, because I say 
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frankly, with regard to the conduct of the Cour t 
that we have had a fair trial, frankly and honest! / 

By the Court: I will deny your 111otion, gentle-
men. 

l\!Ir. !f~1nt: I\1ay we have the article marked as 
an _exlub1t and enter an exception to your Honor' s 
ruling? 

By the• Court : I would be very glad to see this 
matter passed upon by the higher court. 

Mr. _Hunt: I will ask to enter 111y objection and 
except10n. 

By the Court: You 111ay have your exceptio n. 

(Marked Dl for identification.) 

JOSEPH PLUMERIJ sworn for the defendant. 

Direct examination. 

By Mr. Hunt: 

Q. Mr. Plumeri, you live in Trenton 6J 

A. Yes, sir. · 
Q. How long have you lived here 0? 
A. About ~hirty-two or thirty-three years. 
Q. Whe-re is your present residence 6J 

A. 115 Miller Street. · 
Q. Are you in business he-re? 
A. I am. 
Q. What is your business? 
A. Realtor. 
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Q. Do you know Leonard Baus, the defendant in 
this case? 

A. I do. 
Q. Did you know him in October, 1921? 
A. I did. 
Q. Did you see him in those n1onths? 
A. I did. 
Q. Whereabouts? 
A. At his home. 
Q. What did you go there for? 10 
A. Looking for his son. 
Q. Did you observe anything about his physical 

condition on the ·se two occasions? 
A. I did. 
Q. Just tell the jury what you o,bserved? 
A. I observed that he had a tre1nbling voice and 

very, very nervous. 
Q. Did you obse-rve anything about his hands? 
A. He was shaky. 
Q. Did you see hi1n walk? 
A. I did. 
Q. Did you observe anything about the manner in 

which he walked ? 
A. He walked very, very slow, he dragged like. 
Q. vVha t do. you n1ean by drag? 
A. He couldn't pick up his feet fast. . 
Q. vV11at was the· position of his head and shoul-

ders? 
A. Bent over. 
Q. Bent over forward? 
A. Forward. 
Q. At that time, did he have both legs or only one1 
A. He had both legs. 
Q. T·hese conditions that you have described ex-

isted both in October and Nove-mber, 1921? 
A. They existed upon both times that I w.ent there. 

Mr. Hunt: Cross-examine. 

20 

30 
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Q. Was he ever in your office prior to the- accident 
and the loss of the lin1b? 

A. Several times, ye·s. 
. Q. Did you,. on those occasions, notice anything 
111 regard to his physical condition? 

A. I noticed that his right hand trembled some-
what. 

Q. What was the time that you noticed this, as 
near as you can tell ? 

10 A. It was during the summer of 19·21 I believe 
and early in 1922. He had been a clie~t of min~ 
f_or sometime and called at the office six or eight 
fames, I guess. It was in the afternoon as near as 
I can recall it now, the time that I speak of. 

20 

Q. On that occasion, did you take notice that the 
~an~ i~1 so1ne positions trembled more or less than 
it did 111 other positions? 

Mr. Devlin: Objected to as leading. 

By the Court: You may answer the question. 

A. I, couldn't say, i ha~ been so · long ago, 1 
couldn t swear that 1t did. I know his hand 
trembled on every occasion that I saw him. 

Q. You said that he had two legs at that time? 
A. Oh, yes. 
Q. You gave evidence before an officer of the 

co~irt under !1· rule · to show cause that was issued in 
30 this court, did you not? 

A. I gave evidence in your office and I presume I 
was subpoenaed, I can't recall now, I think I was. 

Donald R. Bryant-C J':oss-Re-direct 

Cross-examination. 

By Mr. Devlin: 
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Q. He was your client and you were doing busi-
ness for him? 

A. That is right. . . 
Q. Was that business of a nature to e-xc1te him? 
A. I can tell you what the nature of the business 

was, but I couldn't tell you whether it would excite 10 
him or not. 

Q. Is it your experience that when clients come to 
your office they are nervous? . . 

A. Sometime ·s extremely so, sometimes not a bit. 
Q. In signing papers, son1e of them ~re :iervou~? 
A. I have known some that couldn t sign their 

name at all. 
Q. And their hands trembled ? 
A. Yes, they did. 

JVIr. Devlin: That is all. 

Re-direct examination. 

By Mr. Hunt: 

Q. Just a minute. By the wa_y, Mr. Brya~t, you 
are not connected with the traction company 1n any 

20 

way? 30 
A. No, sir. 
Q. Never have been? 
A. No, sir. 

M H 1t That is all. r. U1 : 

Mr. Devlin: That is all. 
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HERVEY STUDDIFORD MooRE, sworn for the defen -
dant. 

Direct e,xamination. 

By Mr. Hunt: 

Q. Mr. Moore, you live in Trenton 1 
10 A. Yes, sir. 

Q. Have all your life 1 
A. Yes, to date. 
Q. You are practicing law in Trenton 1 
A. Yes, sir. 
Q. You have been a lawyer how n1any years 1 
A. Seventeen years. 
Q. Ar e you acquainted with :Mr. Baus, the plaintiff 

in this case 1 
A. I met him once. 

20 Q. When was the occasion that you met him 1 
A. I have seen him frequently, but met him once. 
Q. When was it that you met him 1 
A. Early in th e year 1922. 
Q. Did he have both legs at this time 1 
A. He did. 
Q. That was before the accident 1 
A. Apparently so. 
Q. Where was it you met him on this occasion f 
A. Mr. Bryant's office in the Bro-ad Street Bank 

30 Building. 
Q. How did you happen to be there 1 
A. Mr. Bryant and I have a suite of offices there. 

W e are not associated in any way, not partne-rs, and 
he call ed me in the office on a matter of law and Mr. 
Baus was in his office. 

Q. Did you observe anything about Mr. Baus, 
about his physical condition 1 
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A. I noticed his hands wer e moving violently, so 
violently , in fact, that I mentioned that to Mr. Bryant 
when he went out. 

Q. You might illustrate with your hands how his 
hands were n1oving 1 . 

A. (Indicating) Just about like an aspen leaf 1n 
a o·ood strono· breeze and it was continuous. 
Q. (vVitne:s illustrates by causing his own hand 

to tre mble.) 
A. There was no question about it. 10 
Q. Ar e you connected with the Trento? and ~er-

cer County Traction Con1pany, or any of its affiliated 
compa nies 1 

A. I arn not. 
Q. Have you ever been 1 
A. I never have been. 
Q. You gave evidence under a rule to show _cause 

and app eared af my office for that purpose 1n re-
sponse to a subpoena, did you not f 

d 20 A. I di . 
Q. Mr. Devlin was the r e during the whole time 

you were under examination 1 
A. That is my recollection. 
Q. And he cross-examined you f 
A. T4at is my recollection, yes. 

Cross-examination. 

By :Mr. Devlin: 30 

Q. You saw him but once 1 . 
A. I met him once and saw him frequently. 
Q. Was he signing any papers or anything 1 
A. No. 
Q. You saw one hand or two hands shake 1 
A. My recollection is that it was one hand. 
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. Q. Is it your experience that people signing papers 
111 law offices are nervous? 

A. Sometimes. It depends upon the person. This 
man wasn't signing a paper. 

Nir. Devlin: That is all. 

l O EDWARD J. PEARTREEJ sworn for the defendant. 

Direct examination. 

By Mr. Hunt: 

Q. Mr. Peartree, you are general n1anager of the 
Trenton and 1'Iercer County Traction Corporation ? 

A. Yes, sir. 
Q. You have been connected with the company how 

20 long ? 
A. Ten years, this coming September. 
Q. You knew the opera tor of the trolley car that 

figured in this collision ? 
A. Yes. 
Q. What was his name ? 
A. Moses Young or Hill, Moses Hill. 
Q. Is he living or dead ? 
A.' He is dead. · 
Q. When did he die? 

30 A. Niy records show August 15, 1922. 
Q. Did he die suddenly or not ? 

l\1r. Devlin: That is objected to. 

Q. vVhat was the manner of his death ? 

Mr. Devlin: Objected to. His death is of no im-
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port ance. V\Thy should we go into the causes or dis-
eases of a man dead in this case? 

l\![r. Hunt: For the purpose of correcting this 
theory: That we might have assumed that this man 
was going to die and taken his deposition. The · evi-
dence will show that this man died suddenly and 
we had no chance to take any depositions. 

By the Court: With that purpose in view, I will l 0 
permit it. 

Q. What was the manner of his death? 
A. He died suddenly. I got a report in the after-

noon of that day that Mr. Hill had died and in talk-
ing with som.e of the other members of my organiza-
ti on I said he had been down the street that morn-
ing --

Q. And he died in the afternoon? 
A. I got the information in the afte-r~oon. 20 
Q. Before that time he had not been sick, he had 

been ·working? 
A. No, he had been working right along. 

Cross-examination. 

By Mr. Devlin: 

Q. How long after this accident, did he die? 
A. It was August 15, my records show. 30 
Q. Of the same ye,ar? 
A. Yes, sir. 
Q. And the accident happened April 29, 1922? 
A. Yes, sir. 
Q. Can you tell me what the schedule is for the 

car that was in this accident at that time from one 
end of the route to the other? 
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A. In 1922, I could tell fro1n the records. It was 
63 or 70 n1inutes. I wouldn't be positive, but ·my 
records would shovv what the schedule was. 

Q. I mean · on the trip. What point did that car 
stop at? 

A. Stanton and South Broad Streets. 
Q. To what point did it go? 
A. Cadwalade,r Park. 
Q. How many miles is that? 
A. I ,vould say approximately between three and 

a quarter, probably, and four miles. 
Q. Between three and one-quarter and four 1niles? 
A. Yes. 
Q. Let me call your attention to the fact that it is 

two miles from the Oachvalader Park to the old City 
Hall. 

A. I said between three and · a quarter and four 
n1iles. 

Q. From State and Broad, out along Clinton to 
20 Stanton Street, ho,w n1any miles do you think that 

is? 

30 

A. Around two, I would say it is between three 
and a half and four miles. 

Q. AnJ the schedule was what ? 
A. 63 or 70 minutes, it was one -or the other at 

that time. 
. Q. You had a motorman testify yesterday that 

he thought it was about thirty-six minutes ? 
A. That was one way. 
Q. J mean one way, Mr. Peartree. 
A. You are talking about a trip; this is a whole 

round trip. 
Q. No, I don't mean that. 
A. It would be half of -sixty-three or half of sev-

enty, it would be thirty-five minutes if we had a 
seventy-minute schedule on. 
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Q. It is about four n1iles of roadway, you thinl~? 
A. I would say three and a half or four 1n1les, 

along in there. 

Mr. Hunt: Will the Court permit me to ask a 
question of Mr. Meaney that was overlooked yester-
day? 

By the Court: I will permit it. 

JAMES l\1EANEY, recalled for cross-exainination. 

Cross-examination. 

By l\1r. Hunt: 

10 

Q. vVill you turn your attention to the. map 1 I 20 
point to the vacant lot north of the lot ,vh1ch 1s de-
picted here in green; do you own that vacant lot? 

A. Yes. t 1 t 
Q. Was your automobi_le, before you star ec o 

tu rn it around, standing 1n front of the vacant lot, 
or in front of the store ? 

A. In front of the door in front of the sto~·e . 
Q. And the door of the store is at the north side of 

the store ? . 
A. It is ten feet from the north side of the build- 30 

ing. · t tl b Q. When it was brought _back agan~s. 1e cur_ 
again, facing the curb f?l~ow1ng tl:e colhs1011, ~as it 
in e_xactly the same pos1t1011 that 1t had been 111 be-
fore or was it farther north ? 

A~ It was in the same positio1~, th~t is, as far as 
the store is concerned, that is, nght 111 front of the 
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door, instead of facing south, it was facino· east fac-
. b ' 1ng west, but standing east and west. 

l\!lr. Hunt: If the Court ple.ase, we have finished 
our evidence except for the doctors' evidence. Dr. 
Red~an is not here, he said he would produce the 
hospital records. I would like to refer to them be-
fore I proceed. The doctors were told to con1e at 
quarter to eleven. 

By th~ Court: Doubtless they will be along within 
a few minutes. '-lv e can take a five-n1inute recess. 

1\1:r. Devlin: I was going to offer a little rebuttal 
evidence. 

By the Court: Dealing with the 111edical testi-
n1011y. Any objection to that rebuttal, 

Mr. Hunt: No. 

LEONARD BAus, recalled. 

Questions by Mr. Devlin: 

Q. Mr. Ba.us, were you ever in Cecelia Han1ilton 's 
house? 

A. Never, no further than the curb of the walk. 
Q. Did Cecelia Hamilton ever have lunch at your 

house-, 
A .. My wife says she had a little bit of lunch in the 

evening. 
Q. Were you present, 
A. I don't think I was, I am not positively sure I 

't I d 't · ' wasn . .on remember seeing her anywhere 
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around. She n1ight have been around there, but I 
don 't remember seeing her at all. 

Q. She is the mother-in-law of your son 1 
A. She used to be, she a.in 't now. 
Q. She is11't on good tern1s with your fan1ily , 
A. No, she never was on good tern1s. 

By the Court: Any cross-examination, 

:Mr. Hunt: No cross-examination. 

NETTIE BAus, recalled in rebuttal. 

Q·uestions by Mr. Devlin: 

Q. Cecelia Hamilton, 111othe·r-in-law of yo_ur son, 
who has testified, did she ever have lunch 111 your 
house at any time, 20 

A. No, sir, never. 
Q. Did she ever have lunch in your house at alH 
A. One evening we had a musical recital, that was 

the onlv tin1e. 
Q. I-I°ow long ,Yas that before this accident f 
A. l can't just tell, but I could if I was home. 
Q. vVas it a year or so, or more f 
A. Before the accident, 
Q. Yes. 
A. It vvas a year anyway, or 111ore. 30 

1\1:r. Devlin: Cross-examine. 

Mr. Hunt: No questions. If the Court please, 
Doctor Redda.n is here now and he said he would 
produce the hospital records showing injurie ·s to 1\1:r. 
Baus' head. Just take the stand, Doctor, 



272 Dr 111arti TV R'll · · n · ec Ci an-R e-cross 

. Dt~· NIARTIN ·vr. REDDAN' recalled for ina ion. cross-exam -

Re-cross examination. 

By l\:fr. Hunt: 

· Q. Are these records that r l 
10 complete records of the h c . _}t olu ~ave the full and 

B 
' ospi a with reo-ar;J' t M 

aus case during the f th c U! o r. patient 1 ime at he was there as a 

A. They are the official re d f . Hospital of th· cor s O Saint Francis' is case. 
Q. :May I look at it first. Doctor ~ 
A. That is the first ti , (W' · ord.) me. i tness produces rec-

~- ,Doctor! does this official record f . ... 
Saint Francis Hospital t . 0 tlus case of 

20 head injury f · con ain any reference to any 

A. I don't kno-,v, jt often --
Q. Just a moment D t . I would like to ha '·t oc 01

, asked a quetdion, I 
ve i answered ra th th 

general comment made th t er . an some 
know. ' e na ure of which I don't 

. ~- Yes, sir, I don't find anv f . inJury here. J re er ence to an,\' head 
Q. If there had been an h d .. 

sequence at all would ·t K ea inJury of any con-
30 ord f ' i ave appeared in the rec-

A. If we had cons·d d . 
would have appeareJ i:;eth it of md1y consequence it 

Q I h . e recor . 
that· is: ow you this other record and ask you what 

A. That is a reco d f h wound up. r o w ere we tried to close the 

Q. That is the r d f h ecor o t e second admission to 
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the hospital for the purpose of closing this wound 
up, what is the date of that. 

A. Eleventh day, twelfth month, 1922. 
Q. The first entry shown in the first record you 

referre d to was April 29, 1922, was it not~ 
A. ·ne has it April 28th here, I don't know 

whether that is correct or not. 
Q. From the second entry will you read please 

the professional diagnosis and final diagnosis~ 
A. Atrophic ulcer of amputated extremity was 10 

the professional diagnosis. 
Q. And the final diagnosis was the same, was it 

not1 
A. Yes, sir. 
Q. That means, to put it in simple language that 

this stump, point of amputation, had an ulcer on it 
and was wasting away 1 

A. Well, slight wasting, yes, sir. 
Q. Atrophic means waste~ 
A. In its strict sense, yes, sir. 20 
Q. And here was a ,vasting ulcer 1 
A. Not so much that, it was ulcer which failed to 

heal. It wasn't destroyed to any great extent, that 
was the best description you could give it. 

Q. That second record contains no refer ence to 
any head injury sustained in the accident, does it~ 

A. I don't see that it does because this only deals 
with the leg . . 

Q. And the first one only deals with thei leg1 
A. As f a.r as the history goes - 30 
Q. Will you look through and see unless you are 

ready to tell the jury there was no head iniury of 
any consequence, then I will save you the trouble 1 

A. I am now ready to say the head injury was not 
of any consequence. 

1'1r. Hunt: I am content with that, cross-examine. 
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Re-direct examination. 

By Mr. Devlin: 

Q. Doctor th 1 d 
have been of e iea InJury may apparently not 
may have bee~ny f consequence at that time and it 
didn't observe it~ consequence and the physician 

Mr. Hunt: He is Mr. Devl. ' . 
first place, so- this is d. in s own witness in the 
ex . . re- irect exa . t· am1nation would h m111a 1011 This 
the doctor had th ave taken place yeste~·day if 

ese records here it is 1 d. · , ea 1ng. 
Mr. Devlin: He • - is an expert on the stand. 
By the Court • I ·n . 

answered. · WI permit the question to be 

Mr. Hunt: Exception f 

By the Court: yes. 

A. That is entire ly p . bl Q. What 1 oss1 e. 
A. Entirely possible. 

Mr. Devlin: That is all. 

Re-cross exainination. 

By Mr. Hunt: 

Q. The physician referred t . . 
answer is yourself f o in that question and 

A. Yes, sir. -
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Q. Do you tell the jury that you neglected to make 
a proper examination of this man? 

A. No, sir, I will not. 
Q. To the best of your judgment did you give 

this man a proper and thorough exa1nination? 
A. Yes, sir. 
Q. If that examination had disclosed any head 

injury of any consequence you would have noted it 
in this report? 

A. Yes, sir. 
Q. That man was under your care in the hospital 

for approximately six weeks following this first ex-
aminat ion? 

A. Yes, sir. 
Q. If any head 1nJury manifested itself during 

that time it w-ould hav e been your business to dis-
cover it? 

A. Yes, sir. 
Q. You would have discoveL·ed it 1 
A. I hope so. 
Q. Your examination was not so slight that you 

would have failed to find them 1 
A. No, even in spite of a thorough exan1ination 

you may not find all those things that may be pres-
ent . 

Q. From the man's first discharge fron1 the hos-
pital which was approximately six weeks after the 
accident up to the ti1ne of his r.e-entry he was com-
ing to the hospital about every other day for treat-
ment 1 

A. Yes, sir. 
Q. And during that time you were observing him 1 
A. Yes, sir. 
Q. If there had been any injury to his head, you 

would have discovered it, isn't that right°? 
A. There was an injury to his head. 
Q. Of any consequence? 

• 

10 

20 
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A. •No, sir. 
Q. He didn't complain of any injury to the head 

of any consequence~ 
A. No. 
Q. You didn't have to take a stitch in his head 

anywhere~ 
A. I don't know ·whether --
Q. You told Doctor Funkhouser and Dr. 11:itchell 

that no stitches had been taken. 
10 A. To the , best of 1ny knowledge and recollection 

~here was not; I think it was just a slight scalp in-
Jury. 

Q. Of course, there was no fractured skull ~ 
A. None was ever found. 
Q. There was no sign of concussion of the brain ~ 
A. No. 

. Q. The hospital record shows that the head injury 
did not, at any ti1ne, produce unconsciousness 
doesn't it ~ ' 

20 A. Yes, sir. 
. Q. During the 1nan 's second stay in the hospital, 
1n N o_vember, 19'22, you were attending him there f 

A. Yes, sir .. 
Q. And after the second discharge from the hos-

pital he continued to come back at frequent intervah, 
for examination? 

A. He came to the dispensary for further treat-
1nent, yes, sir. . 

. Q. And no. head injury of any consequence was 
30 chsclosed dunng an_v of those visits~ 

A. No, sir. 
Q. And in your opinion, Doctor, and to the best 

of your knowledge and belief, there was no head in-
jury of any consequence, was there? 

A. To the best of my knowledge and belief there 
was no serious head injury. 

Q. Neither in anything that you sa,v in the man, 

• 
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nor in anything that the man told you, no-r in any-
thi ng that you found in either of tliose records, do 
you find any ground for supposing th.at there ,'i·as 
any head injury of any consequence at all, isn't 
that correct 1 

A. Yes, sir. 

:Mr. Hunt: Cross-examine. 

Mr. Devlin: Cross-examination again, is he your 1 O 
witness or mine. 

DR. EDGAR B. FUNKHOUSER, sworn for the defen-
dant. 

Direct examination. 

By lVIr. Hunt: . 

Q. Where do you live, please, Doctor ? 
A. I live in Trenton. 
Q. How long have you lived here ? 
A. About 20 years. 
Q. You are a medical doctor by profession? 
A. Yes, sir. 
Q. And a graduate of what college or universityf 

20 

A. Jefferson Medical College, Philadelphia. 30 Q. You have been in active practice eve1· since 
you graduated from that institution~ 

A. Yes, sir. 
Q. I-lave you pursued any specialty? 
A. Nervous and mental diseases. 
Q. Do you hold any official position 1 
A. I am at the State Hospital . 
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Q. You mean the State Hospital for the msan e 
here on the outskirts of Trenton 1 

A. Yes, sir. 
Q. What is your position there 1 
A. First Assistant Physician. 
Q. How long have you been there 1 
A. I have been there about twenty years. 
Q. During that twenty years have all the cases of 

paralysis agitans which entered that institution 
10 come under your observation and ca.re 1 

A. Directly or indirectly, not all directly. 
. ~- You have either directly cared for or have 
indirectly observed and supervised all of them 1 

A. I have, yes, sir. 
Q. Did you make an examination of the plaintiff, 

Mr. Baus, yesterday1 
A. I did. 
Q. Doctor Reddan and Doctor Mitchell were also 

present at the time of the examination 1 
20 A. Yes, sir. 

Q. Did you find him to be suffering from any 
disease 1 

A. I did. 
Q. What disease 1 
A. It ~eems to me he is suffering from a ·well 

known disease, paralysis agitans. 
Q. What are the sy,mptoms of that disease. I 

mean to say the symptoms that manifest themselves 
outwardly, to the lay observer 1 

30 A. Usually the most attractive symptoms are the 
~~emors, tremor of the head, tremor of the extre m-
ities and probably a noticeable defect in walkino-
probably a noticeable defect in speech. 1:,, 

Q. Does he have those tremors 1 
A. He did wh~n' I examined him; he still has them. 
Q. You were 1n the court room most o.f the da.y 1 
A. Yes, sir. 
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Q. Did you observe him while in the court roon11 
A. I did. 
Q. And he had those tremors then 1 
A. Yes, sir. 
Q. Doctor Reddan said yesterday something 

about the pill rolling movement. as being a symptom 
of paralysis agitans, is there any other movement 
that is like-\;vise, a sympton1 and that exists in some 
cases whereas the pill rolling moven1ent exists in 
other cases 1 10 

A. There are. There is quite a variation: You 
don't always get detectable picture of every case 
of paralysis agitans. Some will show prominent 
picture in one field and probably another group of 
muscles, and generally you ,vill find the entire 
muscle system involved, showing some defect of the 
nervous lesion. They don't all have that pill rolling 
motion of the fingers. 

Q. Is the tremor that this mau has typical f 
A. It seems to me so, yes, sir. 20 
Q. Is impairment of memory associated with 

paralysis agitans 1 
A. Not conspicuous, especially in the early stage 

of the disease; of course, as you know, perhaps, 
and perhaps the jury knows this is a long, chronic 
disease starts gradually and n1ay last for years, so 
memor; may not · be disturbed in the b~gi~ning of 
the disease, and if it runs along a certain time and 
we see the case at a later period you will find s01ne 
memory defect. 30 

Q. How long may the disease run before it term-
inates~ 

A. It varies considerably, you may have cases 
for 5, 10, 15 and sometimes even longer. 

Q. Is it curable and incurahle1 
A. It isn't considered curable by good author-

ities. 
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Q. Did you subj ect M B t yesterday f r. aus O ani memory test s 
A. I did, a few. 
Q. \Vas that done jn the presence of D 

dan and Doctor Mitchell 1 octor Red -
A. It was. 
Q. Based on those test h t · 

cerning the character ofsh': a is your opinion con-
A I . . 1s memory? 

10 
. ?eheve his memory is pretty fair. 

Q. Will you ' state to the , ·ur r which you tr· d 1 • J J some of the tests by 
ie ns memory? 

A. I ask him when he · · and briefly h t h was InJured, about how long , 
. w a appened, how he got t th h 

p1t~l, wl:at_-was done to him at the hospitalo I ~-d o~t 
go into it in great detail b t I I . 1 n 
tions that would t u as rnd enough ques-seem o me that lu· very good. . s memory was 

Q. Did you ask him t· subject f any ques ion on any other 

20 A. I asked him somethin b 
events, th e President of th Ug _at douSt real recent 

t t . • e n1 e tates Rep sen a ive in Congress in this d' t . t ' . . re-
Q D'd 1s nc. 

· A. H1 ~e tell you who the President was ~ 
. e did. · 

fito~;t t;tt~~o1~ who the representative was? 
him b . e knew that, perhaps it took 
tions y ;rpnse,llperhaps, those are ordin~ry ques-

. e usua y ask people to O' t 1 · 

30 ;;:;ne:e:n~: events: it do:: n~t ~::e~:a~r,;: 
the spur of tl is impaired because he fails on 

Q D'd 1e mon~ent to answer those questions 
· 1 you ask him who h · 

at the time he was taken there~ saw at the hospital 
Y~. . 

Q. Did he tell you? 
A. Yes, we didn't O'O into o- t d . 

seemed to me that it didn't indi::ate h eta1l and it e was uncon-
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scious and he retained the impressions that he re-
ceived at that time. 

Q. Where is the seat of this disease, paralysis 
agita ns ? 

A. That is quite a difficult question. Even the 
best authorities discuss that and differ among them-
selves. In a general way you can say it is of the 
center of the nervous system, the center of th~ ner-
vous system, of course, is n1ade up of the brain and 
spinal cord, but it is one of those diseases that 10 
hasn't been clearly defined as the other organic dis-
eases of the brain and center of the nervous system. 

Q. Such an injury as a compound fracture of a 
bone in the leg is called in medical parlance, trauma, 
is it not 1 

A. It is. 
Q. Just tell the jury what is meant by trauma. 
A. Trauma is anoth er word for injury, it is a 

medical term and usually means some laceration of 
the flesh or sonrnthing o.f that sort. In this case, I 20 
suppose you would think of the trauma of the leg, 
the injury done to the leg because of the accident 
necessitating the amputation that follffwed. 

Q. If there were, in this case, lacerations of the 
scalp, that would be called trauma, too? 

A. You could. There is a great degree of trauma, 
for instance a small injury to the head and a. severe 
injury to the leg. 

Q. Both fall into the general term of trauma? 
A. Yes, sir. 
Q. Tell the jury whether or not traumatic injuries 

cause paralysis agitans? 
A. We don't think so. "\Ve don't look upon 

trauma as a cause of paralysis agitans. In fact, 
causes of paralysis agitans are not clear, just as 
you have causes of all kinds of mental diseaser:. You 

30 

' f 
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~an 't put your finger on any one thing and sav "Thi s 
is the ca use of paralysis agitans. '' 

Q. Is. it o_r is it not commonly the case that 
paral_ys1s ag1tans follows after a traumatic injury . 
For insta~1ce, you were run over by a trolley car 
a:1d sustained the same kind of injuries 1\ir. Baus 
did ~-nd. w?uld have to undergo the amputation as 
he did, is it probabl e or improbable that he 'ivould 
afterwards develop paralysis agi tans? 

10 A. I think it would be very improbable in your 
case. 

Q. Now,. not . considering the underlying causes 
?f. p~ralys1s ag1~aa1s but considering the traumatic 
IIlJunes. as _I~oss1bly contributing to the coming out 
o-r ma_nifesting of a condition 'ivhose underlying 
cause is already there, in what percentao·e of cases 
does th? best medical science consider tr: .uma to be 
a contnbutory element. 

A. I~ !11ay vary to some degree but some recent 
20 authorities that I hav e look ed o'iier ga 'iye 2%, 2% as 

probably co-ntributing causes. 
. Q. In the cases in which trauma is a contribut-
ing_ ~ause, bringi1~g int_o activity, by bringing into 
ac~iv1ty_ a paralysis ag1tans condition that already 
e_xists, inform us of the nature, manner and dura-
tion ~f the contribution that the trauma makes, ho-,v 
does it take place. 

. A. It is very difficult to determine that it is very 
difficult. to deter_mine, in the first place,' you have 

30 to take into consideration the entire anatomy of the 
body, a trauma to one part of t1rn body might not 
have the same effect upon the centra l nervo~s sys-
tem as a trauma to another part of the body also 
the amount of infection you would find with thi~ 
trauma. 

Q. I ask you to_ s:iippose a case of paralysis 
agitans already existing and then the victim re-
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ceives precisely the injury Mr. ~~us re~eived in this 
case what contribution is that 1nJury likely to make 
to the progress of the disease 1 . 

A. It perhaps would aggravate the disease to 
some degree. . . 

Q. Would the aggravation of the disease be per-
manent in duration~ 

A. "\Vell, it is not apt to be permanei:it. You may 
find a case something like this. You m1gl~t find t~a.t 
the severe trauma followed by sever~ pain ~a.y in- 10 
tensify his symptom with ~he other _d:sease with the 
removal of that pathological condition. as well as 
the infection. In other words, restore it t? a rea-
sonably healthy condition that may _c~ntnbute to 
the improvement of his nervous condition. 

Q. Did 1\1r. Baus tell you an_yth~ng yest_erday, 
during the course of your examination of h~m r~-
garding his present condition as compared with his 
condition some months a.go~ 

A. I •went into that with him and he seemed to 20 
feel that he was better. 

Q. He said so, did he~ 
A. Yes, he did. d 
Q Meaning in reference to these tremors an . ' . . t °l other manifestations of paralysis a.g1 ans• 
A. Yes this nervousness, yes. 
Q. N O'i~, Doctor, I ask you to assume that three 

years ago, October and N oveII:ber, 1922 and Jan-
uary, 1922, this gentleman man_ifes~ed a pretty rsus-
ceptible shaking of the hands 111 view of the exam- 30 
ination vou have made of the man, what wo~ld ~uch 

l k . f th hand at the times named 1nd1ca.te a s 1a 1ng o e · c _. . 
to you regarding his state of health at that time ~s 
to whether he then had or did not have paralysis 
agitans1 . . _ . 

A. Considering his condition _at the pre~ent time 
and the duration, the manifestation at the time men-
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tion~d, it _ seems to me that that was the beginnin g 
of his troubl e. It is well define c~ also in these cases 
that what others see is not alwa ys the begi1111jng of 
the trouble. It is possible that he was conscjous of 
something going on even before these manifestation s 
were noticeable to the outward observer. It is a 
very slowly progressing disease and its onset is also 
very, very slow, gradual. 

Q. If in October or N ovcmber, 1921 and .Januar y 
10 1922, this man had paralysis agitans to such an 

tent that there was a perceptible tremor of his han d, 
would it have, been possible for medical science and 
skill to stay the progress of that disease and giv e 
the man, regardless of whether he suffered any trau-
matic injury or not --

A. It is considered possible, possible at times to 
arrest the process, arrest th e advanc e of the process 
but cases are not knovn1. ' 

20 
Q. By arresting the advance you mean delayin g 

the progress of the disease f 
A. Delaying th e progres s of th e disease. 
Q. :Making it develop and work on to jts end mori~ 

slowly than it otherwi se would hav e done :i 
A. Yes, sir. 
Q. What is the medicine ' or treatment con~idered 

best to effect that slowing of the progress of the 
disease~ 

A. As a rule, medicines aren't resorted to, except 
30 t? keep t~e cause of the phy sical condition best pos-

sible. It is usually advised that giving up of activ-
ity, hard laboring peopl e taking it easy, more rest, 
more s~eep. In_ o~her words, the treatment is along 
those lines. If it 1s a banker, he is supposed to ease 
up on his work and take such medicine only as 
seems best for his physical condition. If he needs 
something for his appetite take it, bowels, take it. 
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Q. There isn't any specific medicine for paralysis 
agitans f 

A. No medicine. 
Q. The treatment for that is rest f 
A. P rincipally. 
Q. Now, assuming that Mr. Baus had perc eptible 

trem ors of the hand in October, 1921, what do you 
say, based on your observation of him in the court 
room and examination yesterday, as to whether the 
prog ress of the disease has been normal or rapid 10 
or delayed since October, 1921 

A. Based upon my experience I have seen quite 
a number of cases, I would consider it making about 
a normal progress. 

Q. Suppose that the man's condition in October, 
1921, were as I have stated and he had not sustained 
any traumatic injury or had to go under any oper-
atio n, ·what would you expect to find his condition 
today, as compared with what you do find it to beJ? 

A. It seems to me that I would expect to find just 20 
about what I did find. The duration of the case, 
and the symptoms as we all notice them today, just 
about as near normal progress as I could determine. 

Q. Now, Doctor, suppose the case of a man who is 
a produce dealer or huckster, in part wholesale and 
in part retail, he works for six days in the week, 
three nights in the week he drives down to Philadel-
phia leaving Trenton sometimes at three o'clock in 
the morning to bring a load up here to sell and he 
does this in all kinds of weather. H e states that 30 
the days are long and the work is laborious, does 
or does not such a course on the part of a man ren-
der him more than ordinarily susceptible to this dis-
ease, paralysis agitans f 

A. The conditions as you have mentioned them 
are also mentioned in the texts as contributing to 
the cause of paralysis agitans. Over-work, unusu-
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ally long hours of ,vork, irregular meals, irregul ar 
rest, stress and strain are given as contributin g 
causes to this condition. 

Q. Doctor Funkhouser, you are not in the regular 
employ of the Trenton and :Mercer County Traction 
Corporation, are you? 

A. No, sir. 
Q._ And as a matter of fact you· never have been 

retained by that company in any capacity befor e, 
10 have you 1 

A. No, never. 

Mr. Hunt: Cross-examine. 

Cross~examination. 

By 11:r. Devlin: 

Q. You were obtained by them now as an expert 
20 to testify? 

A. Yes, sir. 
Q. How many cases of paralysis agitans, have 

you seen 1 
A. Well, that is a Ii ttle difficult. I have never 

kept an accurate account of the number . . I think 
I have seen all that ever came to the State Hospital 
at Trenton and some outside. 

Q. Approximately 'how many, can you tell us 1 
A. 75 or 100 cases. 

30 Q. Have you any definition of this disease wha .t 
is it f ' C 

A. Well, that isn't so easy as definitions of some 
other diseases for the simple reason we do not know 
much about it; it is considered a disease of the cen-
tral nervous system. 

Q. What does that mean 1 
A. The writer usually follows it up saying char-
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acterized, characterized by certain group or groups 
o~ symptoms. 

Q. What are the characteristics these writers 
give? 

A. Some usually give tremor, as you notice in the 
gentleman here, those tremors are divided and sub-
divided, some are close, some are in certain parts 
of th e anatomy, sometimes the hands, somdimes 
the head, involving the extremities. The definition 
is a very long one. 10 

Q. When did you examine this man , morning or 
afternoon? 

A. Forenoon. 
Q. His memory is better in the morning than in 

the afternoon, isn't it? 
A. It may be, often one's memory is a little 

sharper. 
Q. The exertion of the day dulls the memory some-

what. Do you say this man has paralysis agita.ns 1 
A. I think so, yes, sir. 20 
Q. That is your opinion? 
A. Yes, sir. 
Q. Give me some of the symptoms besides tremor1 
A. One of the most conspicuous is muscle rigidity. 
Q. That is stiffness 1 
A. It may be, not as you have it. 
Q. Will you illustrate your definition of it, please, 

for us 1 
A. In the first place, the pati ent himself 1nay be 30 conscious that he is not quite as supple as he u_sed 

to be; he might not be able to climb in and out of 
his wagon as fast as usually, he may think it 
rheumatism, he can't understand it, he may not be 
able to run quite as active. In other words, his 
muscles are becoming quite a little bit stiff or less 
active. He may not be able to get out of the way 
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?f _a street car, _not ab le to get up and dovirn step s, 
it 1s a progressive condition. 

Q. Isn't that symptom that you have given for 
paralysis agitans, a symptom that you have o-iven 
for a man at the age of 52? 6 

A. I don't know that it is a symptom of age 52. 
Q. You don't run as well at 52 as you did at 32? 
A. Not quite so well. 
Q. There is a slowing up? 

10 A. It will h~rdly progress in age i in disability, due 
to age, not quite as rapid in their progression as par-
alysis agi tans. 

Q. What other symptoms besides rigiditv hav e 
you got for paralysis agitans? · 

A. You might, have letting up in his activities, he 
may not feel mentally alert as before, he might have 
a masked expression of the face. 

Q. You said he was alert, memory pretty good ? 
A. Yes, he is. _ 

20 Q. ·Doesn't _that take avilay oue of your symptoms ? 
-:L As I said before at the beginning paralysis 

ag1tans does 1~ot necessarily show any defect of 
memory. 

Q. He has had it for three years according to the 
contention here, or more? -

A. You wouldn't expect much memory defect in 
three years. 

Q. Can you give me any other symptom besides 
what you named? 

30 . A. Ye~, yo_u might ha _ve the symptom of lack of 
interest 111 his work. I don't know ·whether this is 
one of his symptoms or not. 

Q. What symptoms has he got, name what you 
foundf 

A. A good deal of symptoms of paralysis ao-itans 
muscle rigidity, tremor of his extremiti~s includin~ 
his head. ' 
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Q. I s that all? . . . 
A. That is the principal symptoms of paralysis 

agita ns. 
Q. How about the masked like face, has he got 

that? 
A. Yes, that is included. 
Q. Has he got that? . . 
A. I think you will notice it, not so marked 111 his 

iase but I think there is a tendency to progress 
alo1:g that line. Perhaps several years from now 10 
it will be more noticeable. 

Q. How about his walk? · . 
A. It is very difficult to gauge by his walk as he 

has only one leg and a crutch. . 
Q. Didn't he stand on only one leg before you 

in the room, yesterday? . . 
A. That is not inconsistent ·with paralysis a&1tans. 
Q. Did he stand on one leg before you in the room 

yesterday? . . . 
A. If you wai1t erect position, I w1~l say no.. He 20 

was standing, however, on one leg with the aid of 
his crutch. 

Q. Didn't he stand in the room with you yes~er-
da.y and Doctor Mitchell and Doctor Reddan with-
out the aid of his crutch, on one leg? . . . 

A. I£1 he did, he did it momentarily and using his 
hand on a chair. 

Q. I am asking you if you recall that he did? 
A. No, I don't recall that he did. 
Q. While standing did he· show any tendency to 30 

pitch forward or backward? 
A. I think he would have fall en if he hadn't had 

his crutch or hand to support him. 
Q. Did he show any tendency to fall backward or 

forward? · . 
A. I would have to answer that in tho affir1native 

because he could not balance himself on one leg , 
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even a man without paralysis agitans couldn't do 
it, I will have to say he did show a tendency to fall. 

Q. Did he do any different than any other man 
would do with one leg? 

A. I think he did. 
Q. What was the difference? 
A. He helped himself in every move that he made, 

either with his hand or crutch, to get about. 
Q. Doesn't every one-legged man do that 7 

10 A. I have seen a one-legged man go as far as the 
door without a crutch. 

Q. Your practice has been confined to the State 
Hospital? 

A. Yes, sir. 
Q. You don't do any general practice? 
A. No. 
Q. Does paralysis agitans ever follow an 1nJury 

to this kind? 
A. It is not considered as the only cause of par-

20 alysis agi tans. 
Q. How about after it is infected, the ·v;rormd is 

infected? 
A. Probably contributing to the condition. 
Q. Is paralysis agitans caused by infection? 
A. Not of itself. 
Q. Not of itself? 
A. It is not considered the only cause. 
Q. How about if a man be ·wounded or injured 

and his system is infected, does paralysis agi tans 
30 ever grow out of it? 

A. I said before it will contribute. I think the 
best authorities will say that it might contribute 
to the condition. They might even go so far as to 
say that 2% of paralysis agitans, trauma contri-
butes. It is not considered the specific cause. 

Q. Do you recognize-who do you recognize as 
authorities on this disease? 
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A. There arc quite a number of good men. We 
have Baten, we have Gaus, Dann. . 

Q. J eliffee and "'\Vhite, a good authority? 
A. Yes, sir. 
Q. White and Jeliffee, they are good? 
A. Very good, yes, sir. - . 
Q. Are you familiar with their last trea.hse on the 

subject? • 
1 

t 
A. I don't know whether I have seen their as 

edition or not. . 
Q. I am reading from the book_ of J ehffee an_d 

White, 1923 edition, on the question of paralysis 
agitans and its causes. 

10 

1{r. Hunt: .Just a moment. I ?bject_ upon_ ~he 
ground that the witness has not said he is familiar 
with this book. The only use to which the boo:r 
could be put would be to impeach the witness if 
the witness had made a statement from the book. 
then the book could be used to show that the state- 20 
ment was not in the book, but to have counsel to 
read from the book --

1{r. Devlin: He has recognized this work as one 
of the authorities on this subject. 

By the Court: I think I will permit that q·nrstion 
to be ans,vered. 

Mr. I-Iunt: Isn't it one method of rea~ing i;11to 30 
the, record the opinion of one writer on tlns _sub~ect 
without offering the writer for cross-exam1nat _ion . 
If the ·word of; this man is to be put be!ore the Jury 
we want this man to be put before the ~ury. He has 
110 right to put anything befor~ the Jury that we 
are not permitted to cross-examine on. 
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1'1r. Devlin: I want to put a question to the wit-
ness and let him ans ·wer from this book, if he says 
this is authority, all right. 

i1r. Hunt: He can put all the questions that he 
wants to framing the questions in such a mann er 
as he sees fit from what he lean1s from th is book) 
but he can't read extracts from this book to the jur y. 

By the Court: I think that would be the bett er 
practice, M:r. Devlin ) to frame the question you de-
sue. 

Mr. Devlin: I am framing this question from th e 
book. 

By the Court: Frame the question, if you desire , 
from the paragraphs that you refer to in the book. 

20 Mr. Devlin: He has stated that this is among th e 
authorities. I have, I think, the right to ask him if 
he agrees or disagrees with this authority, that is 
all that can be in the question. If he agrees or dis -
agrees with this authority ? It doesn't make any 
difference if he reads the book, he says this is an 
authority. 

30 
By the Court: I think it is permissible for you to 

frame questions based upon the book. 

Mr. Hunt: I understand the Court instructed 
counsel that he, is not to read an abstract from this 
book. I should like the Court to instruct him. 

By the Court: That is my ruling. He may frame 
his question. 
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:Mr. Devlin: I will frame my question and he 
can object to it. 

Q. Trauma is an injury, isn't it ? 
A. It is. t t 
Q. Do you :1gree ,:7it~1 the statement tha rauma 

may be sufficient existing cause --

i1:r. I-Iunt: I object to what counsel' says. 

Mr. Devlin: He has brought medical men here 
who have testified from theory, not on their own 
knowledge. This man has said repeatedly the text 
writ ers and he has named this one as one. I am 
tak ing the statement of the text wr~ter that he 
names and ask him if he agrees or disagrees and 
he can do it. That is all th ere is to it. I am n?t 
a physician. I submit I have . a right to ask this 
question to this doctor. 

l\Ir. Hunt: The ·witness did not name these au-
thor ities an1ono• the authorities that he named. After 
he had nan1ed a few, coun sel said, '' J eliffee and 
"\Vhite '' and he said, ''Yes.'' Counsel said, '' Are 
theY o'.ood authorities ?" And he said, "Yes." He 
wai~t; to read f1·0111 the book of J eliffee and Whi~e. 
Ho wants to show the jury what J eliffee a1:-d \i\71nte 
say about this. I subn1it if J eliffee and White · are to 
be· brought in this case, it should be in person so 

10 

20 

that we might cross-examine them. 30 

l\1r. Devlin: If this is irregular, let the upper 
Court go ahead and reverse i!. He· has sa_id h_e seen 
about 75 cases, his information about t~is ailmei:t 
conws from experience with this 75, he ~s a.ske~ if 
J eliffee and \V11ite are authorities on this question 
and he said yes, I want to read one state1nent. about 
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~he dis~ase he is speaking of, if he disagrees with 
it, all ngh_t, and if he doesn't, all right, that is the 
only question. The only way this man can be cross-
exaI?ined, I submit, is for this question to be put 
to h1n1 and I be allowed to cross-exan1ine him in my 
o·wn way. 

lVIr. Hunt: 1\ifay I point out to the Court what that 
would result in~ It would pern1it counsel to take 

l O such sentences or phrases as he ,vanted out of this 
book, separate them from their context, separate 
then1 from everything that explains, qualifies and 
moderates them and read thon1 to the jury as words 
of J eliff ee and White on this subject J eliff ee and 
Whit~ not ~eing here. Doctor, this statement just 
read 1s 1nod1fied and qualified by so and so and for 
hiII: to say yes. He cannot put these words of 
J ehffee and White , in evidence without crivino· us an 

t •t . b o 

20 
oppor 11111 y 10 cross-examine them. 

1\ifr. Devlin: If this is an authority on this dis-
ease and I state anything that is not so he can 
readily say so. He· has appeared here a; an ex-
pert and no 1natter what I read, if it is not authority 
he can conunent on it right there ,. I am talking to 
the man about so1nething I don't know nothing about 
myself. He knows· all about it in con1parison to 111e. 
If I make any staten1ent that isn't so, this witness, 
who appears as an expert, can tell me that is not so 

30 and that ends it. I submit I have the right to __ 

By the Court: I have stated, Mr. Devlin that I 
will give you permission to exainine this wit~ess to 
put questions_ to the witness that you may desire, 
based upon things that appear in the book. 

Mr. Hunt: 1\1ay we have an exception to his read-
ing anything from the book ~ 
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By the Court: You 1nay havo an exception, yes. 

Q. Do you agree with the statement made from 
Jd iffee and vVhite, an authority, that trauma may 
be a cause of paralysis agitans 1 

l\fr. Gildea: Just a rno1nent, I don't think that is 
fa ir . I road the book and it doesn't say that. 

:Mr. Devlin: They object to my reading from 10 
the book and they object to 1ny not reading from the 
book. 

:ur. Hunt: I think you ought to be fair with the 
·witness. 

l\Ir. Devlin: If I do anything with this witness 
that is not fair, yet the witness say so. You leave 
mv books alone. If I do anything with this witness, 
I ·want not only the do·ctor, this witness, but the 20 
Court to stop me. I think the Court has allowed n1e 
to frame my questions as I please. 

By the Court: The question may be repeated 
and the ·witness may answer. Exception may be al-
lowed. 

( Question repeated.) 

:Mr. Hunt: I object. 

By the Court: Objection overruled and have an 
exception. 

l\1r. Hunt: lVIay I also offer another objection? 
What page of the book is he reading from 1 

,. 

30 
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By the Court: I didn't understand he was rea d-
ing from the book. 

J\1r .. Hunt: What page of the book was open be-
fore him when he was framing the question? 

Mr. Devlin: I don't think that is a matter he ha s 
a right to know. 

1 O By the Court: Your o bjecti011 is overruled. 

20 

Mr. Hunt: May I have an exception? 

By the Court: Yes. 

( Question repeated.) 

Mr. Devlin: The page I am reading from is 618. 
I will withdraw that question and re-frame it. 

Q. Trauma or an injury may be a cause of ~x-
cit_ing_ the symptoms of paralysis agitans, if they 
exist 111 the body ? 

A. It may aggravate then1. 
Q: That is right ? 
A. Yes. 
Q. And also, if it is a mild case of paralysis 

agitans, an injury may bring it to the surface, that 
is true? 

30 A. It may attract the attention of it first. It n1ay 
not attract the attention of the laity or others --

By the Court: Wait until he finishes; what else 
were you going to say? 

A. (Continuing) I was going to say that the man 
n1ight or he might not realize he wasn't quite so well 
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as he had generally been. :His neighbors n1ight h:ave 
noticed son1ething or they .might not have noticed 
son1ething. Symptoms brought out _before he had 
the tr auma just now, they are conspicuous because 
of the trauma.. 

Q. ( Question repeated.) also, if it i_s a ~ild 
case of paralysis agitans an 111Jury may bnng it to 
the surface, that is true ? Answer that yes or no? 

A. Yes. 
Q. That is true ? 
A. Yes. 
Q. You say physical stress 111ay bring on paralysis 

agit ans ? · 
A. It contributes, yes, sir. 
Q. Toxic factors or pus ma? be another reason? 
A. It nmy contribute, yes, SIT. 
Q. In this 111an 's case his leg was infected ? 
A. So I heard testified. 
Q. That infection niay have been the cause? 
A. No, I wouldn't accept it that way. 
Q. Or one of th e causes ? 
A. I viTouldn 't accept it even that way. 
Q. ,Vhat would you say it is ? 
A. I would say it 1nay have contributed to the a~-

grav ation of the trouble. 
Q. Isn't it true that it may light up a smaller con-

dition of the disease that wouldn't mean anything1 

10 

20 

A. I don't think you could put it that way, that 
par alysis agitans doesn't mean anything; it does 30 
mean a great deal. 

Q. I n1ean paralysis agitans wouldn't give a per-
son any trouble. An infection, ur pus, would that 
br ing it to a vigorous place? . . 

A. It is a question of how much 1nconven1ence 
the o·entleman suffer ed before the trauma. I am not 
abl(t to say that as I have already said the pus 
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condition would aggravate the condition of paralysi s 
agitans. 

Q. If a man is injured seriously, as this m.an' wa s, 
and his leg beco1nes infected and there is a condition 
existing in hin1 that hasn't developed, a light case 
of paralysis, ·would the injury and pus and infection 
combined be lik ely to develop that 7 

A. It would firing out the symptoms. It would 
aggravate the condition. 

10 Q. But doesn't it aggravate the condition? 
A. I think I said yes. 

By the Court: That is just what he said. 

Q. If he clidn 't know he had it before, and then 
these conditions appear ed, that ·would appear that 
the iujury had aggravat ed them ? 

A. Aggravated then1, yes. 
Q. Sure, the majority of patients in this kind of 

20 disease is generally between fifty and seventy, is 
that right 7 

A. 45 and 60. 
Q. It is seldom found in people of 10, 12, 15, 20 

years old ? 
A. Right. 
Q. Do you know the cause of it 7 
A. I do not; I know contributing causes. 
Q. I mean, do you know the ca.use 7 

30 By the Court: Did you finish your answer, Doc-
tor7 

A. I thought I had. Exact causes are not known. 
Q. Does a disease in a case of this kind usually 

start at tha point of injury 7 
A. I don't know of any case like that. 
Q. You don't know of any case 7 
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A. No. 
Q. Have you ever seen a case that followed an in-

jury7 
A. I never have. 
Q. Then, of course, you are not able to give us 

much of an opinion on that, when you have never 
seen one? 

A. I can only follow up my theory ·with text book 
information. 

Q. Does the tremor, as a rule, start in the member 10 
tha t is injured~ 

A. Not at all, no. 
Q. Ar e you acquainted ·with Bailey as an authority 

on this question ~ 
A. Pierce Bailey? 
Q. Bailey? 
A. There may be others. 
Q. Yes. 
A. I have read his work. 
Q. Do you consider him an authority7 20 
A. Pi erce Bailey is a fine n1an, good man, com-

petent man. 
Q. H e is an authority on this question? 
A. Yes, I would say he is authority. 
Q. Doesn't he state that tremor starts --

Mr. Hunt: I object to what Mr. Bailey states. 
:Mr. Bailey n1ust be here to be cross-exan1ined. 

Q. If Bailey says that this disease starts at the 30 
point of injury, ,vhat have you to say about it 7 

A. I don't understand what you mean. Shall I 
answer that 7 

Q. Does the tren1or start at the injured men1ber7 
A. Not necessarily, it might be, of course. 
Q. If Bailey says the tremor starts with the in-

jured member, what have you to say about that~ 
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A. I wouldn't have anything at all to say, sir, jt 
1night be coincident with it. 

Q. vVould you di sapprove it ? 
A. I vvouldn't disappro-ve. I recognize it as a 

possibility. 
Q. Would you say Bailey was wrong 1 
A. Not at all. 
Q. '\Vould you say he vYas right 1 
A. I would say he was good authority. 

10 Q. That means you would take his ·word 1 
A. I see no reason to doubt it on that question at 

all. 
Q. N o-w, Doctor, assun1ing that this man has 

worked hard for a number of years, over twent y, 
an_d attends to his ·work every day, is healthy, hi s 
fnends don't see any tr e1nors 01· bobbino· of th e ,J b 

head, the fan1ily physician ·who attended hi1n in 1920, 
found no evidence of it, th e fmnily physician had a 
chance to o bscrve him as he passed by every day 

20 and would talk with hin1, then an accident happen s 
and this condition appears, would you say that par-
alysis agitans can1e fron1 the accident or did he hav e 
it befor e~ 

l\i[r. _IIunt: I object to that question. It unfairlv 
implies that tho family phy sician examined the ma~ 
in 1920. 

By the Court: I don't think that was intended. It 
30 may be made clear that the family physician ex-

an1ined hin1 for a cold in the · head. 

Q. (Continuing) And 1nade no examination for 
paralysis agitans 

A. No. No, I can't say that I would attribute his 
present condition to the traun1a. As I said before 
this disease is so gradual at th e onset that even th~ 
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family phy sician n1ight treat hin1 for a cold and not 
:sec tha t paralysi s agitans. It is not a reflection on 
tho family physician. It is one of those things that 
come on so slowly. 

Q. He could have it and not know it before this 
accident ~ 

A. Sure he could. 
Q. If he had it and didn't kno,-v it and he is in 

jurC'd in 1921 --

By the Court: 1922. 

Q. (Continuing) And this condition that you say 
develops, what effect would you say the injury had 
on hin1 

A . As I said before, the injury n1ay aggravate the 
tr ouble and as I have also said before, I have seen 
cases of this duration that show no more pronounced 
syi11ptoms that the gentlen1an shows today~ 

Q. I would like to have my question repeated. 

( Question repeated.) 

Q. Answer that. 
A. In addition to my other answer~ 
Q. I would like to have you , answer that question. 
A. I can honestly say it may have aggravated the 

disease. 
Q. You said it may ~ 
A. Yes. 
Q. I ·will ask you, does it or does it not ~ 
A . It is unfair for me to answer that question. 

Does or does not, for the n1an 's progress seems to 
be a normal progress. If I had exan1ined him two 
years ago, I n1ight be able to give you a better 
answer. 

Q. I am asking you. I put a hypothesis to you 

10 

20 

30 
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and I will put then1 again. Assuming that this man 
had the disease and did not know it, at the tin1e of 
his injury in 1922, and these things have developed 
since that injury, will you say whether or not that 
injury did or did not produce , these conditions that 
you see now with this disease, these sy1npton1s? 

A. I would say they did not, the injury did not 
produce sympt01ns as I see, then1 today. 

Q. But the injluy and the infection that this man 
1 O had and the stress and Vi7orry for n1onths, did that 

have anything to do ·with developing this condition 
of paralysis agitans that you see existing, or bring 
it to the surf ace? 

A. I will take the n1an 's own statenient that it 
aggravated his trouble. He tells me he was worse 
six n1onths ago than he is at the present tin1e. The 
injury would light up this condition and aggravate it 
to such a degree until it was beyond a norn1al course, 
then, as the stu1np gets well, he, settles back to what 

20 seems to be the normal position of a 1nan having 
the disease four or five years. He tells me he is 
better today. He didn't set the exact time when 
he was worse; but, I take it, that it was son1e period 
fron1 the ti1ne he, was injured until the present time. 

Q. Now, are you able to tell what progress this 
disease has made or not made ? 

A. Judging fron1 his own statement. 
Q. Did he tell you how long it has gone on ? 
A. No. 

30 Q. You didn't have that factor, did you? 
A. No, I only surmised. 
Q. As I understand you, paralysis agitans 1s a 

disease that is progressive? 
A. Yes. 
Q. It never, gets well? 
A. Yes, sir, it never gets ·well. 
Q. He is destined to go right on ? 
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A. I a1n sorry to say so. 
Q. Finally he becomes a ·wreck, helpless 0

/ 

A. Yes. 
Q. Before dissolution, that is right? 
A. Yes, it will be 10, 15, 20 or 1110re years. 

803 

Q. If this man did a good, hard day's work every 
day for a period of over twenty years, maintained 
hin1self and since this accident has been unable to 
do anything, unable to get well enough to do any-
thing, what have you to say whether this accident 10 
caused any of this condition beyond the leg or not~ 

A. I think it did not. It is a difficult case to de-
termine, because of the loss of his leg. He n1ay be 
able to do some work yet, considering only paralysis 
agitans, but with the loss of his leg, he is doubly 
crippled. 

Q. Now, if he had not been injured and no tremor 
had existed, no sympton1s that we could say were 
observable, I n1ean that he could observe or laymen 
could observe, ancl he had not been injured, would 20 
he have been able to continue his work, do you think? 
. A. I should think so. 

Q. And you think he would be able to continue his 
work for a ·good while 0? 

A. That is pretty hard to say, he does it at his 
own risk. 

Q. We all do that, don't we? 
A. He ··would do it at a greater risk than you or I. 
Q. But if he had not been injured, he would have 

stood a ~tood chance of continuing for a period, you ,.,(-) '--' j_ 

don't know how long? 
A. Tliat is true. 
Q. To follow his work? 
A. Yes. 
Q. You said if he had been examined by a person, 

physician I presun1e, and his attention had been 
called to these conditions sometime, long ago, and 
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he had got treatment consisting of rest, that the dis-
ease would have been arrested 1 

A. Son1e cases are arrested. 
Q. Of course, jf he were a poor 111an, that couldn't 

afford rest, he would have to take the disease, is that 
right 1 

A. He is more apt to continue at his ·work because 
of the necessity of ean1ing his living. 

Q. Aren't there known in this disease in the books, 
1 O that there are ce1'tain stationary cases, non-prog-

ressing, fo1· hventy-five years and never n10ve after 
that1 

A. I haven't had any under 1ny treatment. 
Q. I mean authorities. 
A. I should think that was a very unusual case; 

I ·wouldn't doubt it. 
Q. Such cases exist? 
A. I wouldn't doubt that such cases exist. 

20 11:r. Devlin: That is all. 

Re-direct examination. 

By Mr. Hunt: 

Q. Now, Doctor, would a case which had pro-
gressed to the point where the layn1an could observe 
a n1arked tremor of the hand have tie,en arrested and 
remained stationary for hventy-five years? 

A. It seems a n1ost unusual case, most remark-
30 able case, by arresting, I ,vould have to qua1ifv con-

siderably. You could hardly imagine a case ;tand-
ing absolutely quiet for twenty-five years. 

Q. The progress n1ight be very slow, but there 
would be some progress? 

A. That is the history of the disease. 
Q. The rapidity or slowness of the disease would 
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probab ly depend upon the , 1nan 's constitutional 
strength and his mode of living 1 

A. Yes. 
Q. Now, Doctor, to the observation of the ordinary 

lavman, what is the first outward sign or manifesta-
ti~u that 111an he is looking at ha .s got this disease 1 
_ A. Very co1runonly the first 111anif es ta.ti on is of 
the hand. It 1nay be in the handwriting, it n1ay be 
in the effort of the n1an to do smnething in the 
presence of the observer. It 111ight he by stumbling. 1 O 
He has fall en where other people ought not to fall, 
someti 1nes it is in the foot. 

Q. Most conunonly it is in shaking the hands? 
A. That is the thing most often n1entioned because 

it is much easier for a casual observer to se·e his 
hand shake rather than his foot. 

Q. Now, Doctor, suppose that the man had this 
disease and it had :made such progress that there 
was a visible tremor of the hands and he continued 
to do work -of the character that the plaintiff here 20 
has been said to do, what would be the result of the 
progress of the disease, of his continuing to do that 
work1 

A. It would tend to hasten the disease. Tend to 
progress 111ore rapidly than if he would rest, give 
up his work. · 

O. What would be the effect of the progress of the 
dis~ase on the ability of the 1nan to continue indefin-
itely such hard and laborious work1 

A. If I understand you clearly, I would have to 30 
say that it would ce-rtainly retard his progress, cer-
tainly retard his work. . 

Q. It would impair his ability to do that kind of 
work1 

A. It would, unquestionably. 

• 
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Re-cross oxan1ination. 

By 1\!Ir. Devlin: 

Q. Do you mean by tremor of the hand, shaking 
of the hand, is that what you mean~ 

A. Yes. 
Q. Do you 1nean to say that shaking of the hand 

alone indica tcs paralysis agitans 
10 A. No, I do not. 

20 

30 

• 

Q. If a man had a nervous shock or viTas up lat e, 
drunk the night before, his hand might shake that 
. ' 1s ti·uc, isn't it~ 

A. Yes. 

l\Ir. Devlin: rrhat is all. 

l\1:r. Hu11t: That is all. 

(An adjournment v?as taken to 2.15 P. M.) 

Thursday, January 28, 1925, 2.15 P. l\L 

l\Ir. Hunt: I hand up some requests to charge 
and the clef endant rests. 
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1\!Ir. Devlin: Did you want to offer this hospita1 
report in evidence~ 

Mr. Hunt: No. 

By the Court: Do you offer that n1ap 1 

Mr. Hunt: We offer the map, yes, sir. 

(Marked Exhibit D2.) 

1\!Ir. Hunt: I think Mr. Devlin adrnitted yesterday 
that the 1·ecord of the forn1er trial from which cer-
tain extracts were read was the correct record of the , 
fonner trial. 

By the Court: The testin1ony of Mr. Swan ·was 
read from that. 

10 

l\,fr. Devlin: Any questions, that ,vere asked fron1 20 
that record are all right. 

BOTH SIDES REST. 

30 
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CHARGE OF COURT. 

The ~ourt ( :1'.lARSHALLJ J.) : Ladies anc1 gentlemen 
of the Jury_: Tho niatter which has been engagiug 
you1· attention for the past th1·ee <lays is an action 
bro1:1ght by Leona1·d Ba.us, the plaintiff in this case, 
against the 'l11·enton a11c1 :Mercer County Traction 

IO Corporation. 
The plaintiff claims c1an1a.0 ·es fro111 the defendant 

for injuries suff ered as the ~esult of a collision be--
tween a trolley car owned a.nc1 operated by the de-
fendant, through its servant, and an automobi le or 
automobile truck owned and operated bv Mr 
J\tieaney. ., · 

Th e action is ha.sod upon the alleo·ed neo·lio·ence of 
the defenda11t in the operation ai:d control of the 
trolley car in question. As I have saic1 in all cases 

20 o_f this character: the foundation of the clain1 is neg -
hg:ence, anc1 negligence n1ay be briefly defined a~ the 
fa1lu1·e to ~o ,~hat a 1·easo-na.ble and prudent person 
would ordnrnnly do under like ci1·cun1stances and 
in similar conditions, or what a re-asouable and pru-
dent person would ordinarily on1it to do under the 
same circumstances. 

~ef ?re there can be a 1·ecovery in this case by the 
plaintiff, the duty rests upon hi1n to show that the 
defenda:nt wa~, a! the time of the injury complained 

30 of, negligent 111 the operation of this car either that 
he did something_ which a reasonable ~nd prudent 
p_erson would not ordinarily have done under ·the 
circumstances, or that he failed or on1itted the doin()' 
of son1ething that a reasonable and prudent perso~ 
would have done under the san1e or similar circum-
stances. 

Even though it should appear in this case that the 

Chargr of Co1urt 

defendant was negligent, if it should likewise appear 
that the plaintiff also was negligent, and that the 
negl igence of the plaintiff contributed to the injury 
comp lained of, then the plainbff is not entitled to 
recover . This is what is known in lavv as the 
rule of contributory negligence. I may add in 
this connection another 1·ule which applies in the 
case of contributory negligence, and that is that 
where, in cases such as this, the plaintiff, Baus, 
was merely a passenger in an autmnohile owned 10 
by Mr. Meane) r, who was operating the car, in such 
cases the negligence of th e operator of the auto-
mobi le, being N[r. l\iieaney, in this case, cannot he 
imputed to the plaintiff, Baus. 

To allude lwiefly to the facts in this case. The in-
jur:~ cmnp1ainec1 of occu1-rcd on tho 29th day of April, 
1922, at about 7 or 7.30 o'clock in the afternoon or 
early eYoning, according to the testimony of all the 
witnesses, as I recolle ct their testimony 1 it ·was at 
tlrnt ti1nr not dark, but growing dusk. The lights on 20 
the trolley car ·were lighted as well as was the lights 
on 11:r. Meaney's car. At that time, 1fr . 1{o-aney, 
who is a florist, having his place of business on South 
Clinton Avenue, just below Beatty, Street, had his 
car standing in front of his place of business, facing 
south, in the direction ·of Chestnut Avenue. He in-
tended · to take· it to his garage which was around 
on Beatty Street. He invited 1{r . Baus to ride · with 
him . 11:r. :Meaney sa>~s that he then went to the front 
of his car and cranked it for the purpose of starting 3() 
the engine and then, as he stood on the curb, he 
looked down Clinton Street in a northerly direction 
as far as Dye Street, I think, he was able to see, but. 
obserYod no trolley cars or other vehicles approach~ 
ing that wou ld interfere with his making the turn 
there in crossing the street and n1aking the turn. 
He then said ho looked in the opposite direction as 
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far as Chestnut Avenue, seeing nothing that would 
interfere with his rnoven1ents, he got into the car 
~ncl seated himself behind the wheel, Mr. Baus got 
111 the other seat by his. side, he then started to put 
the car in motion and began turning it across the 
street, with the intention of turning the car around 
and going clovv11 Beatty Street. :Mr. 1\1:eaney says 
that at that time when he was looking do-wn the 
street toward Chestnut Avenue, as he stood on the 

10 curb, he saw no cars approaching, although the 
street is straight and without any grade. When he 
had crossed the southbound track and was within, as 
I recall his testi1nony, about a foot of the inner rail 
of the northbound track, he savs he observed a trol~ 
ley car at a point about Whittaker Avenue, and he· 
proceeded on his way across the northbound track . ' going at, he says, a moderate rate of speed, about as 
fast as a n1an w·ould walk. When the car or the 
truck had crossed over the inner rail of the north-

20 bound track, and also within a short distance of the 
outer rail of the northbound track, the approaching 
trolley car struck Mr. Meaney's automobile on the 
right-hand side, at a point about ·where the post or 
upright which supports the top is locat ed, near the 
seat. The result of the impact was that the car was 
turned completely around, according to the evidence 
of son1e of the witnesses, so that it faced directly 
towards Meaney's store on the opposite side of th~ 
street from which he had been moving. 

30 With this impact or collision between the trolley 
car and the automobile, Mr. Baus, who was seated on 
the right-hand side of the car, was knocked frorn the 
seat and sustained a compound fracture of the right 
leg. He wa.s, after the accident or collision taken 
first into the :firehouse, which is near the Meaney 
store, and later taken to the hospital, Saint Francis 
Hospital, where he remained for a period of six 
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weeks, under the treatinent of Doctor Reddan and 
attendance of the nurses of that institution. 

At first, efforts were n1ade to save the lin1b from 
amp utation~ but infection having developed, it was 
found that it was advisable to remove the leg, ,vhich 
was done at a point between the knee and the ankle. 
I don't know as it appears just what portion of the 
limb the a1nputation took place. After a portion of 
the lin1b had been an1puta.ted, it was found that the 
wound was not healing as rapidly as desirable and 10 
a third operation was perf orn1ed, after which the 
infect ion seen1ed to have disappeared and the ,vound 
gradua lly healed up~ not becon1ing finally healed, 
however, until, according to the testin1ony of :Mr. 
Baus, a bout the month of N oven1ber, 1924. 

It has been testified to by 1\Ir. Baus, that since 
this injury was sustained by hin1, he has been unable 
to pursue his fonner occupation, that of a huckster, 
or wholesale and retail dealer in fruits and pro-
duce, nor has he been able to follow any other oc- 20 
cupation. He testjfied that at the time of the in-
jury he was earning about fro1n thirty-five to forty 
dollars a week, clear. As counsel for the defendant 
stated, in sunu11ing up this case before the jury, it 
is the province of the jury to determine questions of 
fact and it is for you to take the evidence that has 
been produced in this case and from that evidence 
and all the surrounding circumstances, to arrive at 
a verdict, which to you seems to be a proper one un-
der all the circun1stances. 30 

It is not the province of the Court, in any way, 
to intimate what your judgment should be, what 
your verdict should be. I have already stated that 
the first question for you to determine is whether 
or ,not the defendant jn this case was negligent. If 
it a.pears to you fron1 the evidence in this case that 
there was no negligence on the part of the defen-

• 
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dant, that ends this case, and your verdict should be 
ono of no cause of action. Likewise, should it ap-
pear, even though it should appear that the defen-
dant was negligent, if it should appear to you from 
all the facts and circumstances in the case that the 
defendant likewise was negligent and that his ne-
glect contributed to the injury complained of then 
he is not entitled to recover and your verdict ;hould 
bo one of no cause of action. 

10 Having resolved the question of negligence in 
favor of the plaintiff, if you should so resolve it and 
determine that the plaintiff is entitled to recover 
then the next question for you to determine would 
be what would be the proper amount or sum to 
con1pensate the plaintiff for the injuries which he 
has sustained. In arriving at that amount or sun1 
what is called the measure of damages, you should 
take into consideration several different elements. 
One of these elements would be the , a.inount of money 

20 which t~o plaintiff has been obliged to lay out and 
expend 111 and a bout an effort on his part to be 
cured of the injury. Doctor bills, hospital bills and 
artificial support or artificial lin1b. AnythinO' of that 
kind ·which he is called upon to pay, you sho~ld take 
into account in fixing the measure of damages. He 
would also be entitled to recover for the monevs 
whjch he h~s lost by reason of his failure or inability 
to follow his usual or other occupation. You should 
also take into consideration the future diminution of 

30 his earnin? powe:, whether that be total incapacity 
or otherwise, as it 1nay appear from the evidence. 
~here should ~Iso~ •e an allowance made to the plain-
tiff for the pain and suffering which he has endured 
up to this tin1e and which, in the future, he may be 
called upon to suffer, if you find there is any likeli-
hood of such pain and suffering in the future. 

There has been considerable testimony in this case 
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with reference to a condition of the plaintiff which 
existed at this tin1e referred to in this case, existing 
t rernor or tremblng of the hand, shaking of the head 
and so forth, which some of the testimony in the 
case indicates are symptoms of a disease known as 
paralysis agitans. It is contended on the part of 
the defendant in this case that the plaintiff was suf-
ferino· from this disease at the time of the accident 
and had been subject thereto for some period of 
months prior thereto. On the other hand, the plain- 10 
tiff contends that prior to the collision in this case, 
the plaintiff had been a man of strong, robust realth 
and that no syn1pton1s o.f the disease had been dis-
cernible. There are witnesses, of course, who have 
testified in having observed these conditions before 
the accident, and there are witnesses in this case 
that did not observe them. The plaintiff, himself, 
savs that he never was subject to these tremors 
before the accident. Should you find the defendant 
responsible for the injuries in this case, of course, 20 
you will lin1it those injuries, the compensation to 
the injuries actually arising from this collision, or 
the injury caur-;ed by the defendant. 

If you find from the evidence in the case that the 
condition as has been described here as paralysis 
agitans, was caused by this collision or as a result of 
this collision, then that fact should be ta.ken into 
consideration by you in fixing· the compensation 
which you ·will allow to the plaintiff. 

On tl~e other hand, should you find that it was a 30 
pre-existing condition and that the injury sustained 
at the hands of the defendant did not cause the dis-
ease or did not aggravate the disease, then no com-
pensation should be allowed for that condition. 

Another matter to ·which I wish to call your atten-
tion is the fact that during the course of this trial 
mention has been n1ade of a previous trial had in 
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this same cause between the sanie plaintiff and the 
san1e defendant. I desire at this ti1ne to admonish 
the jurors that in your determination of this case 
you are to be governed and controlled solely by 
the evidence produced fro1n the witness stand in 
this court roon1 at this trial. You are not to be 
svvayed or influenced by anything that you may have 
read in any ne·wspaper or newspapers no,r by any-
thing that you n1ay have heard on the outside with 

10 1·eference to a fon11er trial. This is a trial de nova, 
and should be decided solely by the evidence pro-
duced here. 

Some requests to charge have been handed up. 
One by the plaintiff and a nu1nber by the defendant. 

The plaintiff's request to charge is as follows, and 
I do charge it as requested: 

'' The general principle goYerning tho relation of 
the street railway to tho traveling public is that 
their respective rights in the public street n1ust be 

20 exercised by each of thmn with due regard to the 
rights of others in a reasonable and duly careful 
rnanner. '' 

\Yith respect to the defendant's requests. There 
arc thirteen requests in all. 

The first request, I charge: '' If you find that the 
plaintiff is entitled to dan1ages, you are not to be 
governed in fixing the damages by the a111ount the 
plaintiff has sued or asked for, but you are to fix a 

30 sum which in your judgn1ent will reasonably com-
pensate the plaintiff." 

'' 2. Unless you find that the greater weight of 
the eYidence shows that this accident ,vas caused by 
the negligence of the operator of defendant's car, 
you n1ust find a verdict of no ca use of action.'' I 
charge that. 

C ha,rg e of C ovu,rt 

'' 3. In determining how the greater weight of the 
evidence lies, you n1ay consider the interest of the 
wit nesses in the result of the suit and their oppor-
tun ity to observe the facts concerning which they 
tes tify. '' I charge that. 

'' 4. The plaintiff 111ust sustain the burden of show-
ing by a preponderance of the evidence th_at the 
operator of defendant's trolley car was guilty of 
neo·lio'ence causing the accident, and if he does not 10 

t:, 
0 f f d '' do so YOU n1ust find in favor o de en ant. ' ., 

"'5. Your syn1pathies are not in any manner to en-
ter into your decision of this case. You are to de-
cide the case according to the evidence and the la,v. '' 

'' 6. The rulings of the Court on questions of evi-
dence and law are not to be taken as indicating that 
the ·court takes any particular view of the facts. You 
are the judges of the facts.'' 20 

"7. Tho order in which the different branches of 
the case were discussed in this charge has no sig-
nificance. The fact that the Court discussed the 
question of dan1a.ges after the question of liability 
does not 1nean that the Court believes the plaintiff 
is entitled to danrnges. The Court expresses no 
opinion on the right of the plaintiff to dan1ages. '' I 
think I have told you that already, in substance. 

d
. 30 

'' 8. You are not obliged to give any ere rt to any 
testin1ony which you do not believe to be true.'' 
That is another way of saying that the jurors are 
the sole judges of the credit to be given to the testi-
mony of any witness. 

"9. Y,ou are not obliged to believe a thing to be 
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true merely because someone has testified to it if 
yo_ur comn1on sense and reason tell you that such a 
th1ng cannot be true or js probably untrue." 

:Mr. I-Innt: ,Ve will ·withdraw number ten. 

By the Court: J had it marked for denial Num-
ber ten js withdra-yvn. · 

· 10 11. T char?·e. "Your verdict 1nust be based wholly 
upon the evidence presented in the court room and 
not upon anything said to any of you or rea'd bv 
an:~ of you or ohsen red by any of you outside of th·~ 
court room.'' 

. 12. _Nu1;1bcJ· twelve 1 deny to charge in the manner 
Jn wh1eh 1t is requested. 

13. Nun1ber thirteen is as f ollo-ws: '' The Traffic 
20 Act ~f this statr provides that 'street cars shall have 

the nght of ·way between cross-roads or cross-streets 
· ?'/81' all other vehicles.' That is the la ·w as laid do·wn 
111 the Motor Vehicle Act. That act further ex-
p~·esslt provides that vehicles traveling in the same 
duecho11 must move out of the way to enable trolley 
cars to pass.'' 

1 was going to_ call the attention of the jurors to 
the two n1a ps ,vlnch were offered in evidence in this 

30 ?ase and will be allowed to go ,Yith you j11to the 
JUr_Y roon1. I want to call your attention also, that 
while ~hey cover th() same territory, they are drawn 
to a different scale. The sn1aller rnap, which is of-
fered by the plaintiff, is drawn to a scale of one inch 
equals forty f:et, and t_he_ otl~er one inch equals ten 
feet. There 1s that d1shncbon between the two 
maps. 
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:Mr. Hunt: vVe take a general exception to the 
charge of the Court. vV e take exception to the re-
fusal of the Cou1·t to charge the defend.ant's twelfth 
request. Vv e take exception to leaving ' to the jury 
the question of whether or not paralysis agitans was 
caused by the injuries 1·eceived in the accident to 11r. 
Bans, there being no testin1011y in tho cat:ie that par-
alysis agitans can be caused by such injuries, the 
t estimony being that injluies of such character can-
not, in then1selves, cause paralysis agitans. 10 

We take exception to your riono1· 's charging that 
where, as in cases of this kind the plaintiff was 
merely a passenger in tho auton1obile of Mr. :lYieaney, 
in such cases the negligence of the operator of the 
autonwbile cannot be i111puted to the plaintiff. Our 
objection to that is that instead of being a state-
ment of the general rule of law, it is a state1nent 
that, in the circu1nstances of the particular case, the 
negligence of :.Meaney couldn't be imputed and we 
believe that the circumstances of this case are such, 20 
particularly ·with reference to the situation of the 
two 1nen, l\!l:eaney and Baus, Baus having the better 
opportunity to see than l\tieancy, that they were act-
ing jointly, or that because of the knowledge of Baus 
of 1Ieaney's negligence that the negligence of 
:Meaney was Bans' negligence. 

We take exception to the charging of the plain-
tiff's one request. 

,Ve take exception to your Honor's definition of 
negligence, ,vherein it was said that negligence i's 30 
the failure to do that which a reasonable and pru-
dent pe1·son would do under similar circu1nstances 
or the doing of son1ething which a. reasonable and 
prudent person vYould not do, or 01nit to do. 

Vv e take exception to your I-Io nor' s charge on the 
ground that it pennits the jury, in case they find 
that the injuries sustained in the accident aggra-

,. 
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vated an already existing· case of pa 1·alvsis a o,jtans 
.__, ., b ' 

or other disease, to allow the plaintiff such damages 
as they estimate will compensate him for the in-
juries he suffers from that disease. Whereas, such 
damages should be limited strictly to such aO'oTava-
t . f bb 

1011 o the disease, if any, as the injuries caused. 

PLAINTIFF'S RE ,QUEST TO CHARGE. 

1. The general principle governing the relation 
of the sti·eet 1·ailway to the traveling public is that 
their 1·espective rights in the public street 1nust be 
e~ercised by each of then1 ·with clue regard to the 
nghts of others in a reasonable and duly careful 
n1anner. 

DEFENDANT'S REQUESTS TO CHARGE. 

1. If you find that the plaintiff is entitled to dam-
ages, you are not to be governed in fixing the dain-
ages by the amount the plaintiff has sued or asked 
for, but you are to fix a sun1 which in your judo·1nent 
will reasonably compensate the plaintiff. 

0 

2. Unless you find that the greater ,veio·ht of the 
'd 5 ev1 ~nee shows that this accident was caused by the 

negligence , of the operator of defendant's car vou 
n1ust find a verdict of no cause of action. ' · 

3. In determining how the greater weight of th,~ 
evidence lies, you may consider the interest of the 
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witnesses in the result of the suit and tht~ir op-
portunity to observe the facts concerning ·which they 
tes tify. 

4. The plaintiff must sustain the bun1ci1 of show 
ing by a preponderance of the evidence that th8 
operator of defendant's trolley car was guilty c;f 
negligence causing the accident, and if he c1oes not 
do so you n1ust find ill favor of the def end ant. ' . 

5. Your syn1pathies a.1·c not in any n1anner to en-
ter into your decision of this case. You are to de-
cide the case according to the evidence and the ]a,v. 

6. The rules of the Court on questions of evidence 
and law are not to be taken as indicating that the 
Court takes any particular view of the facts. You 
are the judges of the facts. 

10 

7. The order in which the different branches <if 20 
the case ,,Tere discussed in this charge has no signifi-
cance. The fact that the Court discussed the ques-
tion of damages after the question of liability does 
not 1nean that the Cou1-t believes the plaintiff is en-
titled to damages. The Court expresses no op1n10n 
on the right of the plaintiff to rlarriages. 

8. You are not obliged to give any credit to any 
testi1nony which you do not believe to be true. 

9. You are not obliged to believe a thing to be true 
n1erely because sonieone has testified to it, if Y?ur 
common se11se and reason tell you that ~uch a thing 
cannot be true or is probably untrue. 

10. vVithdrawn. 

30 
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~1. Your verdi ct 111ust be ba sdd wholly upon the 
evidence presented in the court room, and not upon 
anything said to any of you or read by any of you 
or observed by any of you outside of the court room. 

12. If l\!fr. Baus saw this trolley car approachino · 
without reducing its spe ed, as he said he did, and 
saw that lVIr. lVIeaney was not going to stop, and 
observing these things in time to enable lVIr. Meaney 
to avoid a collision by stopping if told to do so then . ' 1t was the duty of lVIr. Bau s to tell Mr. lVIeaney to 
stop and his failure to do so a1nounts to contributory 
negligence and requires you to bring in a verdict 
in favor of the defendant. 

13. The Traffic Act of this state provides that 
'' Street cars shall have the right of way between 
cross-roads or cross-stre ets over all other vehicles.'' 
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Fine Legal Point Reverses Verdict 
ForTrentonianAgai11st Trolley Co. 

I3as ing- i\s (1ecision upon an tox-, "Now, doctor, what mc1.rk~d and 
tr eme l y technical legal rule< the familiar symptom of parnlysis_ ngi-
Coun of Errors and Appeals ha:s tans 1s there wl11cl1 doeB not ~x1st 111 
grante d a new trial to tl1e Trenton Mr. Uaus' case'!" 
and l\l erccr County · Tr.-action Cor- This question was overru!E:-rl by 
poratio n in the case in which Lf'on- .Judr;e Marshall 0,1 the g-:-ouud that 
ard Ba us, of this city, recovered a it ,va,; not cross-examination, with 
j udgme nt of $15,000 in M.ercer Court which opinion the Court of EiTO)"S 
for t he loss of a le;; and othei · in, differs, holding- that, whil'c no· foun-
j 1iries. The Court of Errors holds dat1on ,vas laid for it on direct ex-
that a question put to a witness on aa:ination, it relates to an i~;sut' in I 
cross-e xamination, so Jong as the the case and is, th erefore, a maLtcr I 
questi on relates to an isslle in the 'Jf right. 
case, though no foundation ,·:as laid In the Snpreme Co11rt, the decision ' 
for as king the question on direct ex- I of .fudge Marshall in th e 13u_us ca~,e 
amina tion, is a matter of right. was sustained and the $15,000 judg-

Thc Baus case and that of James ment. n,ffirmcd, togeti1er "\\·ith an a.f-
Meane y ,vere fried togethc1· in Mer - fir-mancc of the Meaney verdict. The 
cer Com·t and were appealed to tlw ac c ident which resulted in tb e s11lt 
Supre ;ne Court and to the Courl of happened th e evening of April 28, l 
E,-ror s to;;-ether. In the 1\1eaney case, 1!:122, when. l\'f eaney, with B:i.us sit-
th e t ri a l jury allowed a Yerdict of 1111g on the se;:i.t b esid e l!im, was / 
$2ii_5 to Meaney for damage to his driving- his truck on !:South , Clinton 
au'to truck, in which he anrl B:..us Avenue. A trolley car collided with 
were Jicling at the time of the col- the t1·uck and Daus' l eg- wa,; so 
l ision, and this is sustained by the crushed that amputation was neces-
Comt of Errors. Retrial of the Daw, sar y. 
cac;e will open befure Judge 1\.farsha.11 A dissenting- 0pin1cn ,s:as filed l)y 
lorno, Tow. Martin P. ·Devlin is coi,n- Justic e Ka .lisc:h in the Baus case, in 
sci fo r Baus, while Katzcnbac:h and which he decl~u cd that th e ruling of 
Hunt represent the trolley compony th ~ majo1•ity or the Court of Errors' 

A s ingle question ,iskcct of Dr on th e qucsti o,1 asked of Dr R eddan 
Marti n "\\-. P..edclan and answer ed by appea re<l to him to subvert a well 
him at the trial in Mercer Court in settlecl leg-al rule of eYidence. He 
Januar y , ·l!l:23, is the basis o f the I comm ent ed tha~ to adopt such a rule 
reve rsa l o f the jur~· a.,vard to Baus I a s laid down is to strike a hlo\\' at 
and the grantin~ of a new tri.11. H e I the orderly adm i ni st!·ation of tile Urn.I 
wa:" ::i.sk ect on crvss-exammat1on : · of c·:11ises betlve t>n litigant s. - -----·------•-__,...._.__ ------
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-322 Notice of Ar.oument of Apvlication . for 
RuZe to Sh,ow Ca,use, 

NOTICE OF ARGU1\1ENT OF APPLICATION 
FOR RULE TO SHOV\T CAUSE. 

(Filed February 9, 1925.) 

l\1ERCER COUNTY COUR ,T OF COM1\10N 
PLEAS. 

LEONARD BAUS, ) 
Pl a.int if!, 

V. 
Action at Law. 

Notice. TRENTON AND l\I ER CE Rj 
CouNTY TRACTION CoR-

20 Po.RATION, 

Defc11da11t. 

To the Above Naoncd Pla,intijf and JJ![a,rtin P. Devlin, 
Esq., Iiis Attorney: 

Take Notice that 'We have this day applied to the 
30 I-Ion. Erwin E. l\ia1·shall, Judge of the above named 

court, for a rule to show cause ·why the verdict in 
favo1· of the plaintiff in the above entitled action 
should not be set aside, reserving exceptions: and 
that F1·iday, February 13, 1925, at ten o'clock in 
the forenoon, at the Court Bouse, in Trenton, has 
been fixed by the said Court as the time and place 
for hearing argun1ent of counsel for the defendant 

Notice of Argurne11t of Application for 323 
RuZe to Show Ca,use 

for the granting of such a ru~e and of counsel for 
the plajntiff against the granting thereof. 

Respectfully yours, 
I{ATZENBACH & HUNT' 

Attorneys of. Def enda.nt. 
Dato c1 February 3, 1925. 

[ ENDORSETh] 

Service of the within Notice is here-
by acknowledged this day of Feb-
ruary, 1925. 

Attorney for ;Plaintiff. 

10 

20 

30 
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324: Applica .tion for Ru.le 

APPLICATION FOR RULE. 

MERCER COUNTY COURT OF COMMON 
PLEAS n1et on Friday, Feb. 27, 1925, at 10.45 
o'clock, A. JYL Present HoN. ERWIN E. MARSHALL, 

LEONARD BAUS, 
Pla,intiff, 

V. 
TRENTON AND M E R C E R 

PORATION, 
CouNTY TRACTION CoR-

Def endant. 

Conm1on Pleas Issue. 
Application for Rule. 

• 

Mr. Hunt, for the def endant, 1nade application for 
rule to sho-v.7 cause vvith reserved exceptions. 

After an argument by l\!Ir. Devlin, attorney for 
plaintiff, against the a1lo,vance of the rule and an 
argument by Mr. Gildea, of the finn of I(atzenbach 
and Hunt, for the allowance of the rule, the Court 
denied the rule to show cause with excentions re-

.JC 

. served and announced that if defendant wants an 
order without exceptions reserved it will be allo,ved. 

30 Counsel for defendant asked ti1ne to consider san1e 
and the Court allowed until next Fridav 11:arch 6 ., ' ' 1925. 

On Friday, March 6, 1925, counsel for defendant, 
having advised the Court that they had decided not 
to take the rule without exceptions reserved the, 
Court thereupon orde1·ed the rule to show cause dis-
charg-ed. 

Notice af App eal 

NOTICE OF APPEAL. 

(Filed 11:arch 31, 1925.) 

:MERCER COU"NTY COURT OF COlYIMON 
PLEAS. 

LEONARD BAUS, 
Pla-intiff, 

V. 
TRENTON AND 1\f E R C E R 

CouNTY TRACTION CoR-
PORATION, 

Defendant. 

Action at Law. 
Notice of Appeal. 

10 

To 111airtin , P. Devlin ,, Attorney of Pla.in.tiff, Leona .rd 20 
Bau ,s: 

Take Notice that the defendant appeals to the New 
Jersey Supreme Court fro111 the• whole of the judg-
n1ent entered in this cause in favor of the plaintiff, 
Leonard Baus. 

Dated March 26, 1925. 

J(ATZENBACH & HUNT, 
Attorneys of Defendant . 

[ENDORSED] 
Service of the within Notice is here-

by acknowledged this 28th day of 
March, 1925. 

Martin P. Devlin, 
Attorney of Plaintiff, Leonard 

Baus. 

30 
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326 Ground-$_ of Appeal 

GROUNDS OF APPEAL. 

(Fjled April 24, 1925.) 

NEW JERlSEY SUPREME COUR ,T. 

LEONARD BAUSJ 

Pla .int'iffJ! 
V. 

TRENTON A~D 1I E R c E R 
CouNTY TRACTION CoR-( 

PORATIONJ ' 
Defendant. 

On Appeal. 
Grounds of Appeal. 

Defendant, Trenton and ~Iercer County Traction 
Corporation, assjgns the following grounds of ap-
peal fron1 the judgment of the 1\1:ercer County Court 
of Co1111non Pleas in fayor of the plaintiff in the 
above case: 

1. · The trial Court erred in pern1itting the witness, 
Stella Billinghain to testify concerning the speed of 
a trolley car which was clain1ed to be the trolley car 

30 involved in the accident, when it appeared that, at 
the tin1e concerning which the witness testified, the 
trolley car was ahnost four blocks fron1 the scene 
of the accident. 

2. The trial Court erred in refusing to strike out 
the answer of the witness, John Oswald, to the ques-
tion, '' \Vhat was the speed of that car?'' The an-
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swer being, '' Fast as I eve1· rode in, f astcst speed 
I ever saw for a one-man car.'' 

3. The trial Court erred in denying defendant's 
motion f 01· a non-suit, although the contributory neo·-
ligence of the plaintiff svas so clearly shown by tl~e 
testimony of the plaintiff and his othe1· witii'esses 
tlrn t a non-suit should have been granted. 

· . 4. The trial Court en·ecl in not withdrawing a 10 
Juror, though the clef endant 1noved the Court so to 
do, when it appeared that plaintiff's counsel had 
caused the publication in a newspaper published in 
the City of Trenton, on the clay prior to the con1-
n:e~1cen1ent of the trial of a sta kment highly preju-
~hc1al to the defendant, in that, au1011g other things, 
it stated that at a former trial plaintiff had re-
covered a Yerdict against the defendant, and the 
amo unt of the verdict; that the judgment had been 
reversed by the Court of Erro1·s and Appeals be- 20 
cause the trial Court . overruled a certain question 
relating only to plaintiff's injuries; that the drivei· 
of the automobile in which the plaintiff was riding 
had recovered a verdict against the defendant, and 
that his verdict had been sustained; and other preju-
dicial facts, and the plaintiff's counsel having ;d-
rnitted that he caused said article to be published 
for the purpose of inforn1ing the ju1·y ·of the facts 
therein stated . 

5. The trial Court e>1Ted in charging the jury as 
follovvs: "Negligence may be briefly defined as a 
failure to do ·what a reasonable and prudent person 
··would ordinarily do under like circu1nstances and 
in similar conditions 1 or what a reasonable and pru-
dent person would ordina1·ily omit to do under the 
san1e circu111stances; ', · and in charging the jury as 

30 
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follows: "Before there can be a recovery in this 
case by the plaintiff, the duty rests upon him to 
show that the defendant was, at the ti1ne of the in-
jury complained of, negligent in the operation of 
this car, either that he did son1ething a reasonable 
and prudent person would not ordinarily have done 
under the circun1stances, or that he failed or on1itted 
the doing of son1ething that a reasonable and pru-
dent person would have done under the san1e or 

1 O similar circumstances.'' 

6. The trial Court erTed in ref using to charge the 
defendant's twelfth request, which was as follows: 
"If JYir. Baus saw this trolley car approaching with-
out 1·educing its speed, as he said he did, and saw 
that JYir. JYieaney was not going to stop, and observed 
these things in time to enable JYir. Meaney to avoid 
a collision by stopping if told to do so, then it was 
t~e du~y of Mr. Baus to tell JYir. Meaney to stop, and 

20 his f a1lure to do so a1110unts to contributory neo•_ 
ligence and requires you to bring in a verdict ii1 
favor of the defendant." 

30 

Dated April 23rd, 1925. 
I(ATZENBACH & HUNT 

' Attorneys for Defenda rnt. 

[ENDORSED] 

Ser:vice of the within Grounds of Ap-
peal 1s here by acknowledged this 23rd 
day of April, 1925. 

Martin P. Devlin, 
Atty. of Pl. 
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OPINION. 

( Filed Dec. 3, 1925.) 

NEW JERSEY SUPREME COURT. 

No. 69, May Term, 1925. 

LEONARD BAUS, 
V. 

TREN'rON AND M E R c E R 
CouNTY TRACTION CoRP, 

10 

A p,pe-al from 1f erce ,r Common Pleas. 
Argued before GuMMERE, Chief Justice ·, and 20 

Justices KALISCH and CAMPBELL. 
For the appellant, MT 'ZENBACH & HuNT. 
For the r;espondlent, MARTIN P. DEVLIN. 
The opinion of the Court was de,livered by 

GuMMERE., C. J.: 
This ra.ction was brought by the plaintiff to re-

cover compensatir0n for injuries received by him 
in a collision between a trolley ca:r of the def~endant 
corporation and a1 truck upon which he was riding, 
the owner and driver thereof being one Meany. The 30 
collision occurred on Clinton A venue, in the City 
of Trenton, while , Me,any was in the act of turning 
his truck around for the purpose of going back to 
the , garrage in which he ke,pt it when not in use. 
The trial of the cause , resulted in a verdict for the 
plaintiff; and fro1n the · judgment entered the rreon the 
defendant corporation has appealed. -
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The first ground upon which we are , asked to re-
v,e.rse the, judgment is that the trial Court erred in 
permitting a witneSiS who was called by the plaintiff 
to testify concerning the, speed of the, trolley ca.r 
when it passed her, some three and a half blocks 
north of the po1int where the , collision occurred. The 
contention is that the speed of the car at that point 
was no indication of its spe·ed at the time 1 when it 
ran into .the plaintiff's truck . 

10 The witness was standing at a stre ·et corner in .. 
tending to boa.rd the car at that point. She, sig .. 
nalled it to stop for her, but her sigrraJ. wa,s dis,re .. 
garded. She watched it 'afte.r it had passed her, and 
1ohserved that it ran by the ne•xt interse ·cting stre ,et 
without stopping. Whethe·r it stopped after that 
and before the collision occurred she, did not notice ·, 
as she then .ent,e,r 1ed a car which wa.s. following the 
one· which had passed her, and which came to a 
standstill to take her on. In the absence of proof 

20 that the colliding car stopped betwe1en the point at 
which the witne ·ss made her obs.e,rvation and the 
place of the collision ( and there was no such proof in 
the case at the time the witness gave he1r testimony), 
we think tha:t the testimony was not inadmissible ! fo,r 
the reason advanced by counsel, the fact appealed 
to merely going to the weight to be given to the 
~vidence and not to its compe,tency. 

The ne,xt ground of re,versal argued is that the 
Court committed ,error in r,e.fusing to strike ,o,ut the 

30 answer of a witness called by the plaintiff, named 
Oswald, who sarw the trolley ca.r jus:t before , the 
collision, to the following question: "What was 
the speed of the trolley car 1 '' The answer was, 
'' Fast as I e,ver rode in, fastest speed I eve,r saw 
for a ·one-man car.'' The,reupon counsel moved that 
the answer be stricken out "as a conclusion." The 
trial Court refused to strike it out upon this ground, 
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and we think the refusal was proper, f101r all testi-
mony as to speed giv;en by a witness who haS' been 
observing the movement of a car or any othe1r ve-
hicle is nec1e,ssarily a conclusion by him, based upon 
his observation. 

The next ground upon which we are asked to re~ 
verse is that the trial Coiurt ought to have granted a 
non-suit on the ground that plaiintiff was guilty of 
contributory negligence. The plaintiff admitted on 
the witne:S.s stand that he observed the trolley car 10 
as it wa.s approaching, and as the driver of the, truck 
was making his turn, and before he ~ad be~un to 
c~oss the trolley tra:ck, and tha ,t he said nothing ~o 
him aboiut the approaehing car. The argument is 
that he ought to have insisted that the , driver stop 
his truck until after the car had pass ,ed. Whether 
a person •riding on a truck is und~r. this o~:lig_a.tion, 
or whether he is negligent for faJ.hng to insist on 
the stoppng of the vehicle, under fhe con~itions 
named, is not a que·stion i0f law, but a question of 20 
fact, and the Court prope-rly refus ,ed to non-suit 
upon the ground stated. . . · 

Next it is contended that the · Court err :ed 1n re-
fusing the motion of defendant to withdraw a juror 
and direct a mistrial, just before the case was con-
cluded becaus •e ,of the , fact that a newspaper a,rticle, 
the pu'blication of which was said to have b:een in-
stigated by plaintiff's counseJ, had been printed a 
da;y or two be.fore the trial began, reciting the oc-
currences at a previous trial of the eas•e, and on the 30 
review thereof in the hig·her court. We think it is 
clear that this fact standing alorne, afforded no ground 
'for directing a mistrial. If it had been shown that 
the article had be,en read by the me,mbers 1 of the 
jury, or some of them, the1 situa~ion "':ould hav,e• call_ed 
for the exercise of judicial discretion by the trral 
Court in dealing with the motion. There was, how-
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ever, nothing beforie the Court to indicate , that such 
was the case, and the motion was properly denied. 

The _next ground of re 1ve,rsal urged by counsel is 
~hat th~ tr i~; Co~rt erred! in its charge to the jury 
1:1 defining ne,ghgence·,'' by stating that the plain-
tiff was bound to show that the drive-r of the trolley 
car did something that a reasonable and prudent 
person would not have done under the circum-
stances ; o: that he failed to do or omitted the doing 

l O of something that a r:easonable and prudent person 
would ha:vie done unde ·r the same or similar circum-
stances. The e·rror, it is said, appea.rs in the state--
ment that the motorman must nort only do what a 
re-arsonable person would have done or ,omii tted but 
also what a prudent person would have don'e 0,r 
·omitted. If it be conceded that the definition was 
not accurate, certainly it was not harmful to the 
def endant, but, ,on the contra.ry was beneficial to it 
~o-r it required a l double t.e,st in o;der to justify a find~ 

20 111g of the motorman's neglig-e-nce. 
The last ground of reversal is that the trial · Court 

fail ed to instruct the jury, as reque ·sted by the de-
~enda:3-t, that, if the plaintiff saw the car approach-
ing wi~hout r 1educing its speed, and S'aw tha it Meany, 
the driver of the truck, was no,t going to stop and 
o bs~1rved thes~ ~hings in time to enable Mea~y to 
avoid_ the colhs10n by stopping, if told _ to do so, 
then it was th_e du_ty of the plaintiff to tell Meany 

30 to stop, and his failure to1 do this amounted to eon-
~rib1:1tory ;11eglig,e110e. What we have alre ,ady stated 
111 _d1scuss111g the m'otion to non-suit disposes of this 
p0111~ also; namely, that whether the plaintiff was 
negligent u1:der the condit~ons r,ecited in the . request 
was a question of fa.ct, to be determined by the jury 
a1:d no,t a matte ,r of law, to be disposed of by th~ 
trral Court. 

Th e judgment under review will be affirmed. 

Rule on Affirmarnce 888 

RULE ON AF'F'IRMANCE. 

June T,e•rm, 19·25. 

NEW JERSEY SUPRE1IE COURT. 

' LEONARD 'BAUS, 
Plaiirntiff-Appdlee, 

v. 
TR:IDNQ'ON AND M E R C E R 

CouNTY TRACTION CoM-
PANY~ 
.. Defenda ,rvt-Appieillaxn,t. 

On Appeal from -the 
M e r c e r . - County 
Court of Common 
Pleas. 

Rule On Affirmance. 

' .\ 

10 

This cause having been duly argued. at the -June '.20 
Term, 1925, -0f this 0ourt, by Mes.sr,s. E::at~enbach 
and . Hunt, attorneys for defendant-appellant, in er-
ror, and Martin P. Devlin, ~ttorney for •plaintiff-
appeHee in erD01r, and the Court having considered 
the same, and finding no -error in the record of pro-
ceedings in the Mer~er County Court of Common 
Pleas . . 

It is, ther 1eupon, ordered and adjudged, that the 
judgment of the Mercer ·County · Court of Oo,mmon 
Ple ,as, riemoved by appeal in this -caus,e, be affirnied :30 
with costs; and the ·re 1cord be remitted to the: Court 
of Common Pleas to be proc:eeded with in aocordance 
with the judgment and practice of said court. 

Entered , the 4th day of D,ecember, 19 ·25. 
On motion of 

MARTIN P. DEVLIN, 
Attorn:ey of Plarin.tiff-.Appellee. 
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NOTICE OF APPEAL. 

NEW JE -RSEY SUPREME COURT. 

LEONARD BAUS, 
Plaintiff-Respondent, 

V. 

TRENTON AND MERCER 
COUNTY TRACTION COR-
PORATION, 

Defendarn,,t-App,ellant. 

A·ction at Law. 
Notice of Appeal. 

To Ma.rtin P. D-evlin, Esq., atto_rney for Leona,rd 
Ba.us, plaintiff-neispondent: 

Ta.ke notice that the defendant-appellant appeals 
20 to, the Court of Errors a111d Appeals o,f the Sta ,te of 

New Jersey from the whole- of the judgment in the 
above entitled cause upon the following grounds: 

The· Supre ·me Court erred in affirming the judg-
ment under review. 

30 

Re-spectfully yours, 
Enw ARD L. KATZENBACH, 

Attorn rey for D·efendmnt-AppeUarnt. 
Dated December 8, 1925. 

[ENDORSED] 

Service of the within Notice o,£ Ap-
peal is hereby acknowledged this 8th 
day of Decembe-r, 1925. 

Martin P. Devlin, 
Attorney for Plaintiff-Respondent. 

C!Court of ~rrors anb ~ppeals of 
J}etu J ersep 

LEON ARD BA us, 
Plaintiff-Respondent, 

vs. 

TRE NTON AND MERCER COUNTY 
TRACTION CORPORATION' 

Def end ant-Appellant. 

On App eal 
from th e 
Supren1e 
Cour t. 

10 

20 
APPELLANT'S BRIEF 

The plaintiff recovered a judgment of $16,000.00 
against the defendant in the Mercer County Court 
of Common Pleas in an action for personal injur-
ies r eceived in an accident which occurred on South 
Clinton Avenue, in the City of Trenton. James 
Meaney, with whom plaintiff was riding in a Ford 
tr uck, was turning it around in a continuous move-
ment ( without stopping or backing), and in so 30 
doing dtove directly in front of a trolley car of 
the defendant which was approaching from the 
south. The truck was being turned from a posi-
tion in which it faced south to one in which it 
faced north. The motorman of the trolley car 
died before -the suit was instituted. 

The defendant advances six grounds of appeal 
which appear on pages 326, 327 and 328 of the 
state of the case. 40 
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I 

'' 1. The Trial Court erred in permitting 
the witness Stella Billingham to testify con-
cerning the speed of a trolley car which was 
claimed to be the trolley car involved in the 
accident, when it appeared that, at the time 
concerning which the witness testified, the 
trolley car was almost four blocks fl'om the 
scene of the accident. '' 

This witness was called by the plaintiff to show 
the speed of the trolley car, alleged to have been 
negligently operated, at a point several blocks 
fro1n the place of the accident, and that it did not 
stop for the witness who desired to board it. She 

20 rode to the scene of the accident in another trolley 
car which she said followed immediately behind 
the car involved in the collision. She was asked 
by plaintiff's counsel (p. 67, 1. 27), -"What time 
was between the two cars f'' and answered, '' .A. I 
should imagine not more than one or two minutes 
before the first car had turned Stanton and the 
8econd one was right in back of it." "Q . .And you 
think the car you were on was one or two minutes 
behind the one that did not stop for you f" ".A. 

30 About that." 

On cross-examination she testified as follows: 

'' Q. When you got there I think you said 
there was an ambulance to take the injured 
man awayf 

"A. Yes." 

It is absurd to say that in the short time that 
40 elapsed between the arrival of the two cars at the 

3 

point of collision a~ ambulance c~uld have'"' been 
procured as the testin1ony shows this one w~;:; ~ro-
cured (p. 106, 1. 2;9; p. 107, 1. 1), but our obJection, 
of course is limited to the fact that Anderson 
Street the place at which the witness fixed the 
speed ~f the car, was seyer:a! blocks from the pl~ce 
of the accident. The plaintiff's n1ap shows a longer 
portion of South Clinton Avenue than the ~efen-
dant's map and neither map shows the locat10~ ~f 
Anderson Street which is one block south of Divi-
sion Street (p.66, 1. 28). The latter st~eet ap-
pears at the south of plaintiff's map and is about 
1200 feet fron1 the place of the accident . .Anderson 
Street was, therefore, 1200 feet plus one block 
from the point of the collision. 

At the trial objection was made upon the ground 
that the point at which the witness gave the speed 
of the trolley car was too far from the pl~ce of 
the accident for its speed then to be material (p. 
68). Furthermore, there was no testimony in the 
case that the car maintained a unifonn rate of 
speed and did not stop from Division Street to 
the place where the accident occurred. 

Other witnesses testified that they were in the 
trolley car involved in the accident and got aboard 
the san1e at Anderson Street where Miss Billing-
hain said it did not stop, but if the testimony of 
Miss Billingham be taken as true it was irrele-
vant. 

It is common knowledge that the speed of trol-
ley cars and other vehicle~ may well be fa~ter and 
is faster at some points 1n streets and highways 
than others. The speed of a car several blocks 
from a given point is absolutely no indication of 
its speed at or approaching that point. 

10 

20 

30 

40 
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The Supreme Court took the view that because 
at the tin1e this testimony was offered, there wa~ 
no proof tha_t the car .stopped between the place 
where the witness was standing ( and it was the 
speed of the car at this point which she gave, p. 
69, 1. 18) and the place of the accident the fact 
that the w~tness ~as several blocks fron1' the place 

10 of the a?c1dent did not go to the admissibility of 
the testi1:1ony but only to its weight. Unless it 
can_be said that the speed of a trolley car or other 
vehicle at one point furnishes a basis for an infer-
e~1ee of its speed at another point .several blocks 
distant, the testimony in question was irrelevant 
legally and logically. We feel that there is n~ 
such connection between the two facts as to render 
the existence of one probable because of the exist-
ence of the other, and instead of a showing that 

20 the car stoRped bet_ween the point in question and 
the plac~ of the accident being necessary to render 
~he testin1ony inadmissible, we think that it was 
incumbent upon the plaintiff to introduce testi-
1nony that, the car did not stop or change its speed 
bet~een those two points in order to make the 
test~ony adn1issible. The plaintiff offered the 
te~tin1ony and if its relevancy depended upon the 
ex1~te~c.e of another fact, it would seem that the 
I?l~1ntiff had the burden of proving that other fact. 

30 It 1s also to be noted that, though the witne.ss said 
she saw the car for at least one block after it 
passed her, she dicl_not testify concerning its speed 
:Vhen she last saw 1t, but only as to its speed when 
it ~as~ed ~er. :B1 or son1e reason counsel for the 
pla1nbff did not want this testimony~ 

40 

We respectfully .submit that the admission of 
this testimony was harmful error. 

5 

II 

'' 2. The Trial Court erred in refusing to 
strike out the answer of the witness John 
Oswald to the question, 'What was the speed 
of that car 1' the answer being, 'Fast as I 
ever rode in, fastest speed I ever saw for 
a one-man car.' " 

The testimony which is the subject of this 
ground of appeal appears on page 76 of the rec-
ord, and the motion to strike out the answer, the 
denial thereof, and the exception thereto are on 
page 77. 

The general rule that conclusions, characteriza-
tions and comparisons cannot be given by wit-
nesses is well settled. 

' The Supreme Court said that defendant's mo-
tion to strike out the answer as a conclusion was 
properly overruled because all the testimony as to 
speed given by a witness is necessarily a conclu-
sion based upon the witness' observation. We 
cannot agree with this statement if we take the 
word ''conclusion'' as meaning inference or rea-
soned judgment. The i1npression we get of the 
speed of a vehicle which is traveling fast is not 
the result of reasoned judgment, and it requires 
no reasoning to tell us that it is going fast. When 
we attempt to give the speed in miles per hour we 
get even beyond conclusion and get in the field of 
opinion. fiowever that may be, and conceding that 
certain conclusions as to speed are admissible, 
does this make all conclusions admissible 1 We 
think it does not. And if a statement is objected 
to as a conclusion the objection should not be over-

10 

20 

30 

40 
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ruled because some other conclusion would be ad-
missible_. Otherwise, for example, an objection to 

question upon the ground that it called for a 
hearsay answer would not be a good objection 
unless counsel said that the matter did not fall 
within any of the exceptions to the hearsay rule. 

10 It is respectfully sub1nitted that this objection 
was :ve!l taken unless the conclusion given was an 
ad1n1ss1ble one. Was it such a conclusion? 

If the witness had been asked '' How did the 
speed of this car compare to that of other one-
man cars you have seen in operation," we have 
no doubt that an objection would have been sus-
tained. But the answer complained of would be 
responsive to such a question. The question'' Did 

20 you ever see another one-man car travel as fast 
as this one traveled?" would be equally objection-
able. 

30 

40 

The difference between the speed of the car in 
question and the speed of other cars the witness 
had seen was _ not given, nor was the speed of the 
ot?er cars. Was this difference slight or great? 
Did the other cars ~ravel very slowly, slowly, fast 
or very. fast or 1:e1ther fast nor slowly? These 
facts,. without which the conclusion expressed by 
t~e witness can have no real significance, are not 
given. And the danger is that jurors would in-
terpret such an answer in the light of their own 
experience, and would take the statement as mean-
ing that the car involved in the accident traveled 
faster than any car they had ever seen. 

7 

Ill 

'' 3. The Trial Court erred in denying de-
fendant's motion for a non-suit, although 
the contributory negligence of the plaintiff 
was so clearly shown by the testimony of 
the plaintiff and his other witnesses that a 
non-suit should have been granted." 

To show conclusively that plaintiff was negli-
gent we need only refer to his testimony and to 
the circumstances under which the truck was 
driven in front of the trolley car. 

10 

The plaintiff and the driver, James Meaney, got 
int o the truck when it was facing south on the 
righ t-hand side of the street looking south (p. 36, 20 
1. 16). The trolley car was travelling north on the 
northbound track (p. 37, 1. 17). Meaney in turn-
ing did not stop his truck (p. 35, 1. 2). That was 
not necessary. There was room to make a con-
tin uous turn. Baus, the plaintiff, sat on the right 
side of the truck (p. 31, 1. 13). The collision oc-
curr ed when the front wheels of the truck were 
about halfway over the northbound track (p. 29, 
1. 23). The lights on the trolley car were lighted 
(p. 30, 1. 17). 30 

The plaintiff briefly described the accident 1n 
the following words (p. 117): 

"Q. When he (meaning Meaney) got i.n 
the truck, did you see him do anything? 

'' A. I seen him put his hand out and look 
down the street toward Chestnut Avenue. 
( The trolley was coming up the street and 
had to pass Chestnut Avenue to reach the 40 
place of the accident.) 
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"Q. Then what did he dot 
"A. He kept right on turning. 
"Q. He kept on turningt 
'' A. Yes. 
"Q. When he turned what happened t 
'' A. The street car hit him when he got 

about two-thirds way around." 

Speaking of seeing the street car for the first 
time, the plaintiff said (p. 118) : 

'' Q. When did you first see the street 
cart 

'' A. The street car was at Whittaker 
Avenue and South Clinton Avenue (about 
225 feet fr01n the point of collision'' (p. 
29, 1. 20, et seq.). 

On cross-examination the plaintiff said (pp. 128, 
129, 130): 

"Q. Now, Mr. Baus, when you first saw 
this trolley car you said it was a little south 
of Whittaker Avenue, is that rightt 

"A. I don't know what I said but the 
trolley car was on South Clinton Avenue 
below the pole. 

'' Q. When you say below the pole, what 
do you meant 

"A. There is a telegraph pole there by 
Dube's poultry house and there is a pole 
further down. 

"Q. 'rhat would be somewhere about the 
place where vVhittaker Avenue and Rus-
ling Street both come together into South 
Clinton t 

"A. Further down south than that. 

9 

'' Q. Further down south t 
"A y . . es, su. 

* * * * * * 
"Q. The automobile kept moving all the 

time, didn't it t 
"A. Yes. 
"Q. It didn't stall or stop1 
'' A. No, it didn't stall. 10 
"Q. And you were sitting on the side 

nearest to the trolley car 1 
''A. Yes. 
'' Q. Did you keep watching the trolley 

cart 
'' A. I did. 
'' Q. Why didn't you tell Mr. Meaney to 

stop his automobile so that it didn't get 
on the track in front of the trolley car1 

'' A. Mr. l\!Ieaney was making the turn 20 
and making it careful, I didn't think it best 
to interrupt him. 

'' Q. Mr. Meaney didn't see the trolley 
car, did he1 

"A. He saw it down to Mantel's. 
'' Q. Why didn't you tell him to stop be-

fore he got on that track 1 
'' A. I didn't think it was necessary for 

me to do any hollering because he had good 
judgment, if I hollered maybe he wouldn't 30 
do as good, I think it is bad to interfere 
with people at a time like that. 

"Q. Mr. Baus, didn't you know he was 
running his own life and your life and the 
life of the passengers into danger through 
bringing this automobile right on the track 
in front of the trolley car 1 

"A. I know it was dangerous, yes. 
'' Q. Why didn't you tell him to stop 1 
'' A. I didn't see why I should, he was the 40 
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biggest way around a-nd if he had three 
seconds long er time he would have been 
arownd out of the way, just three seconds, 
maybe four, and he :would have been all the 
way around.'' 

The plaintiff had previously testified concern-
10 ing his own experience as an automobile driver (p. 

121): 

"Q. Did you driv e a car at that time 1 
'' A. Yes. 
"Q. How long had you been driving 1 
'' A. Since 1915.'' 

And again, with reference to observing the trol-
ley car, and in response to a question by the Court, 

20 he said: 

"The Court: :.Mr. Baus, from the time 
you saw that car up and until the time 
that it hit the automob~le, were you 
watching it all the time 1 

'' A. I had my ey es on it all the time.'' 

While the negligence of a driver of a vehicle is 
not imputed to an occupant, if the occupant be 

30 also negligent, he cannot recover damages. 

40 

Schroedel/· v. Pub. Ser. Co., 118 Atl. 337 
( not officially rep.) ; 

Mittelsdorfer v. West Jersey, &c., R. 
Co., 77 N. J. L. 698, 73 Atl. 538; 

Doney v. 'JJ,f orris Co. Tr. Co., 99 Atl. 
118, 89 N. J. L. 651; 

Pyle v. Clark, 75 Fed. 644, 648; 
De.an v. R. R. Co., 129 Pa. St. 514, 18 

Atl. 718. 

11 

In the case last cited, a guest riding with a 
driver was held precluded from recover ing for in-
jury received at a railroad crossing. The driver 
app roached the crossing at a trot, did not stop 
or check his horses. The plaintiff was familiar 
with the crossing, but failed to warn the driver 
of the danger. The Court held that, after becom-
ing conscious of the driver's negligence, it was 10 
but r easonable that he should at least have given 
some warning of the danger, or be held to have 
voluntarily incurred the risk of the driver's r eck-
lessness. (Be rnhardt v. City R. Co., 263 Fed . 
1010.) 

The Circuit Court of Appeals for the Eighth 
Cir cuit held, in the case of Bradley v. Missouri 
Pa cific R. R. Co., 288 Fed. 484, that a person rid-
ing in an automobile, with another, who was driv- 20 
ing , when struck and killed at a railroad crossing, 
with which he was familiar, was under the same 
duty as the driver to look and listen for an ap-
pr oaching train, and while negligence of the driver 
was not imputable to him, he was himself charge-
able with contributory negligence where, by look-
ing , he could have seen the train in time to have 
pr evented the accident. 

In this case, the case of M ittelsdorf er v. West 30 
Jer sey & Seashore R. R., sup ra, is cited as au-
th ority for the proposition that because the plain-
tiff in the Mittelsdorfer case was a guest, did not 
re lieve her from exercising ordinary care. 

Suppose, for a moment, that Baus were suing 
:.Meaney instead of the Traction Company, and 
that he testified as he did in the quotations given 
above. Could it be said that he, an experienced 
automobile driver, did not exercise his independ- 40 
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ent judgment as to the propriety of what was done 
by ::Meaney and approved it without remon-
strance 1 And if that be true, was he not a party 
to 1'1:eaney 's acts and as negligent as Meaney 1 
He ad1nits that he kne·w of the danger and savs 
that if Meaney had had three or four seconds 
more, he could have turned around safely. Can a 

10 man experienced in driving sit supinely in an au-
ton10bile and calculate to the second his chances 
of life or death, safety or injury, and then collect 
damages if he makes a misc.alculation 1 We hope 
that the Court, in the interests of justice, and for 
the protection of life and lin1b, will not put its 
stamp of approval upon such practice. 

There are important differences between the 
testimony given by the plaintiff at this trial and 

20 that given at the former trial. These of course are 
not important here, but are mentioned so that the 
Court may know that the questions presented 
upon this appeal are not those which were before 
the Court on the forn1er appeal. 

30 

40 

It is probably true that instances where an oc-
cupant of a motor vehicle can be said to be negli-
gent, as a matter of law, are very rare. It is 
equally true that every case must stand upon its 
own facts, and we contend that in this case the 
plaintiff's own testimony shows that he was as 
mistaken and as negligent as the driver as to the 
propriety of what the driver was doing and that 
his own negligence •entitled the defendant to a 
non-suit. 

Upon this subject the Supreme Court said this 
was a question for the jury and the Court proper-
ly refused to non-suit. 

13 

There was no dispute as to the facts under 
discussion since they are found in the plaintiff's 
testimony and were not controverted by any other 

· witness. Certainly the plaintiff cannot con1plain 
if his own statements are taken as true. No dis-
puted question of fact being involved, the ques-
tion submitted to the jury was whether or not 
upon the facts as stated by the plaintiff he was 10 
guilty of contributory negligence. Unless these 
facts were such as to admit of 1nore than one in-
ference in the minds of reasonable men, the ques-
tion was a court question. 

We believe that only one inference is possible, 
namely, that the plaintiff was guilty of contribu-
tory negligence, and that the Court should have 
granted a non-suit. 1Jnless the plaintiff's conduct 
in this case amounted to contributory negligence 20 
the cases holding that a passenger in an automo-
bile must use due care for his own safety mean 
nothing. He saw the danger. It i8 not a case 
where a passenger is charged with failing to look 
out for something which might be dangerous, as 
for instance at a grade crossing. The plaintiff 
in this case permitted someone to take him into a 
place of known danger without remonstrance or 
warning to the driver. vVe do not think reason-
able men can differ as to the meaning of such 30 
conduct. 

40 
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IV 

The fourth ground of appeal is that 
the Trial Court should have granted de-
fendant's 1notion for the withdrawal of a 
juror when it appeared that plaintiff's 
counsel had caused to be published on the 
day prior to the trial the newspaper ar-
ticle n1arked Exhibit Dl, and appearing on 
page 321 of the record. 

Responsibility for the publication of this article 
is admitted by plaintiff's counsel (pp. 251, 252, 
253, 254, 255). The Trial Court was apparently in 
doubt as to his ruling beca,use he said on page 
256: 

'' I would be very glad to see this n1atter 
passed upon by the higher Court.'' 

In substance, the position of the plaintiff's 
counsel as stated by him was that he had the news-
paper article inserted because the papers had 
stated that the former judgrnent was reversed be-
cause it was excessive. The Court's attention was 
called to the fact that this mis-statement was pub-

30 lished over a month before the trial, and that 
plaintiff's counsel waited until the day before the 
trial before causing the publication of the facts 
that he wanted published (pp. 252, 253). It is 
to be noted also that plaintiff's counsel did not 
deny authorship of the article. When asked, '' Do 
you know who wrote itf" (p. 252) he replied to 
defendant's counsel: ''Don't ask me anything 
about who wrote it." 

40 It requires but a reading of the newspaper ar-

15 

ticle to convince one that it was written by a ~aw-
yer, and by a lawyer who was _extremely anxious 
to publish only those facts which would be help-
ful to the plaintiff and injurious to _th~ d~fendant. 
Every detail that could help the plau~tiff is stated, 
while not a word that could be of assistance to th_e 
defendant appears. The description of the acci-
dent is in seven words, namely, '' A trolley car col- 10 
lided with the truck." If, as plaintiff's counsel 
irrelevantly claims, the article states n_othing but 
the truth, it certainly could not be said to state 
the whole truth. 

In any event, plaintiff's counsel ad!11i!s that he 
sponsored the article, and that he did i! for the 
purpose of correcting any misa pprehens10n as to 
the cause of the reversal of the former judgment 
which might have arisen from previous articles, 20 
the last of which was published more tha~ a mont~ 
before the trial. And to do this he waited until 
the day before the trial so that the matte~ would 
be fresh in the minds of those whon1 he wished to 
inform. This suggests the question, '' To whom 
did counsel wish to convey the information con-
tained in the article f'' There can, of course, be 
but one answer, for the only persons wi~h whom 
he was concerned were the jurors who mig~t- _an,d 
did . sit in the case. In other words, the plaintiff s 30 
counsel admits that he published the newspaper 
article so that the jurors in the present case might 
have no misapprehension as to the cause of the 
reversal of the former judgment. 

We all know that it is difficult to pr~cure a fai_r 
trial in view of what newspapers of then own voli-
tion publish, but when co~nsel for _one party or 
the other instigates news items de~igned t_o con-
vey particular information to the minds of Jurors, 40 



16 

and so framed as to state only those facts which 
~re of assistance to his client, a gross injustice 
i~ done. The credence given by the general pub-
he to newspaper _accounts is as great, if not great- ' 
er, than that given to sworn testimony. The 
curi?si_ty of jurors, many of whom perhaps would 
be sitting for the first time, and all of whom had 

10 been summoned for jury duty and knew that they 
':ere to appear on Monday, the day after the ar-
~icle was_ published~ would give them an unusual 
inte~e~t. 1n an article of the kind published. The 
possib1hty known to them that they n1ight be re-
quired to sit on that very case would cause them 
to read the article to the last word. 

Every !itiga.nt should have a trial before jurors 
wh? are informed only of facts which jurors are 

20 entrtled to know. In this case, they should not 
have known anything about the forn1er trial, or 
that :.Meaney, who drove the automobile, had re-
covered a judgment which had been affirn1ed by 
the highest court in the state, or the cause of the 
reversal of the judgment of the present plaintiff. 

In . the opinion of the Supreme Court the fact 
that it was not shown that this newspaper article 
~ad _been read ~y any of the members of the jury 

30 Justified the Trial Court in overruling the defen-
dant's motion for a mistrial. 

vVhile there are, so far as we have been able to 
find, n? New ersey cases upon the subject, good 
authority outside of the state is to the effect that 
where a newspaper publishes, at the instigation 
of a p~rty or counsel, during or immediately prior 
to a trial, an article prejudicial to the other party 
the Court will presume that the artic.Ie has bee~ 

40 read by the jury. 
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Griffin v. United States ( Cir. Ct. of 
App., 3rd Cir., 295 Fed. 437) ; 

Meyer v. Cadwalader, Circuit Judge 
Acheson, 49 Fed. 32; 

People v. Stokes, 103 Cal. 193; 
W. Chicago St. Ry. v. Grenell, 90 Ill. 

App. 30. 

In the case of JJ;JcICibben v. Philadelphia & 
Reading Ry. Co., 251 Fed. 577, the Circuit Court 
of Appeals, for the Third Circuit, held that a 
statement of counsel for a plaintiff in his argu-
ment to the jury of what had been done by juries 
in former trials of the same case was so grossly 
improper as to entitle defendant to a new trial. 

In the case of Telegram Newspaper Company 

10 

v. Commonwealth, .52 N. E. 445, the Supren1e 20 
Court of 1Iassachusetts held: 

"It is not necessary that matter pub-
lished in a newspaper during the trial of a 
case, calculated to prevent a fair trial, 
should be shown to have been read by men1-
bers of the jury, in order that the publisher 
should be guilty of contempt; but it is suf-
ficient that it was published and circulated 
in the place where the trial was had and 30 
n1ight have been read." 

In this case the conviction of the newspaper for 
contempt of Court for publishing the newspaper 
article was upheld, though the Cou1-t held that 
there was no specific intent to prejudice either 
party. 

The rule that articles published in a newspaper 
circulated in the place of the trial are presumed 40 
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to have been read by jurors is certainly supported 
by justice and reason when the articles are insti-
gated by a party to the suit or his counsel, and 
especially where, as in this case, the article was 
deliberately published for the purpose of inforn1-
ing the jury of facts they should not know. The 
situation would surely be anomalous if plaintiff's 
counsel, after saying in effect, '' I had the article 
inserted so that the jury would read it," could 
then come into court and say there is no proof 
that the jury did read the article. The situation is 
entirely different fron1 one where the articles are 
voluntarily printed by a newspaper without solici-
tation by either party or counsel. 

It would be most unjust to require that the de-
fendant must have the jury interrogated as to 
whether or not they read the article. If they had 
not read it, the probability is that they would pro-
cure it and read it immediately after court ad-
journed, and even if they had not read it, and 
would never read it, they would think that there 
was something about the case that defendant 
wanted concealed, and all this assumes that the 
jurors would answer truthfully when asked if they 
had read the article. 

If the right of a party to withdraw a juror be-
cause of the misconduct of counsel for the oppos-
ing party, is never a legal question, but always 
rests in the discretion of the Trial Court, then we 
are compelled to take the position that in this case 
the Trial Judge abused his discretion. That he 
was in doubt as to the course he should take an<l 
desires that this Court pass upon the n1atter is 
indicated by his remarks at the time of overruling 
defendant's motion. 

19 

Certainly plaintiff could hardly complain of a 
reversal of his judgment which may have bee1~ 
procured in part by his c~u?-~el's misconduct. If 
there is the remotest poss1b1hty that the newspa-
per story may have played a1:1-y part in the v~r~ 
diet, justice and fairness r~quue th~t. t?e verdict 
be set aside. That there 1s a poss1b1hty, and a 
strong likelihood, that such was the case is self- 10 
evident. 

V 

'' 5. The Trial Court erred in charging 
the jury as follows: 'Negligence may be 
briefly defined as a failure to do what 
reasonable and prudent person would ord1- 20 
narily do under like circumstances and in 
sin1ilar conditions, or what a reasonable and 
prudent person wou~d ordinarily ,omit to ~o 
under the same circumstances ; and 111 
charging the jury as follows: 'Before there 
can be a recovery in this case by the 
plaintiff the duty rests. upon him to show 
that the' defendant was, at the time of the 
injury complained of, negligent in_ the op-
eration of this car, either that he did some- 30 
thing a reasonable and prudent person 
would not ordinarily have done under the 
circumstances, or that he failed or omitted 
the doing of something that a reasonable 
and prudent person would have done under 
the same or similar circumstances.' '' 

The objection here presented is th~t while n~?li-
gence is defined by the Court as doing or failing 
to do what "a reasonable and prudent person n 40 
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would do or omit to do, ·negligence is truly de-
fined as the failure to do what a person of ordj-
nary prudence would do under the circumstances, 
or doing what such a person would not do. 

The words '' reasonable and prudent person'' 
appeared four tinies in the language used by the 

10 Court in defining negligence. In effect, the jury 
was told that unless defendant's motorman acted 
as a prudent person, under the circumstances, the · 
defendant was liable. 

In the case of Pesin v. Jugovich, 88 Atl. 1101, 
85 N. J. L. 256, reasonable care was defined as 
meaning such care as an ordinarily prudent 1nan 
would exercise under the existing conditions. 

20 The Supreme Court said of this ground of ap-
peal: 

30 

40 

"If it be conceded that the definition was 
not accurate, certainly it was not harmful 
to the defendant, but on the contrary, was 
beneficial to it, for it required a double test 
in order to justify a finding of the motor-
man's negligence.'' 

As a practical matter we do not believe the con-
struction placed upon the charge by the Supreme 
Court is sound. We do not object to the use of 
the word reasonable. Our objection is to the use 
of the word prudent, which we believe set the 
standard of care to be required of the motorman 
as that would be exercised by a prudent man in-
stead of a man of ordinary prudence. The word 
prudent includes but implies more than the word 
reasonable. To be prudent a motorman would 
necessarily have to be reasonable, and would, we 

21 

believe, be obliged to exhibit more than ordinary 
prudence. 

To the minds of jurors, to whom, of course, the 
Court's remarks were addressed, the suggestion 
that a trolley motorman is required to be prudent 
is harmful to a defendant trolley_ con1pany. The 
jury naturally is anxious to learn from the Court 
what is necessary upon the part of the motorman, 
and how he must conduct himself in using the 
highway. By a plain inference, the Court in this 
case told the jury that unless the n1otorman 's con-
duct ,vas prudent he was negligent, and this was 
error, for which the judgment should be reversed. 

VI 

'' 6. The Trial Court erred in refusing to 
charge the defendant's twelfth request, 
which was as follows: 'If Mr. Baus saw 
this trolley car approaching without reduc-
ing its speed, as he said he did, and saw 
that Mr. Meaney was not going to stop, 
and observed these things in time to enable 
Mr. Meaney to avoid a collision by stopping 
if told to do so, then it was the duty of 1\!Ir. 
Baus to tell Mr. Meaney to stop, and his 
failure to do so amounts to contributory 
negligence and requires you to bring in a 
verdict in favor of the defendant.' '' 

The Supreme Court approved the Trial Court's 
refusal to charge this request, saying that the 
question covered by the request was for the jury. 

10 
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Under the peculiar circun1stances of this case 
and particularly in view of plaintiff's testimon; 
as to his experience as an automobile driver his 
position in the automobile truck, and his obs:rva-
tion of the circumstances preceding the accident 
we believe that the· defendant was entitled to hav~ 
the jury charged in the manner requested. 

There was no suggestion in this case that the 
failure of the plaintiff to do anything to protect 
himself arose from sudden panic born of an emer-
gency. 1-Iis testimony elirr11nates such a possi-
bility. 

Denying this request to charge was to refuse to 
say to the jury that an experienced automobile 
driver, sitting in the seat of a Ford truck with 
another driver who was driving, and seeing that 
the truck was . about to be driven in front of a 
trolley car which was approaching without reduc-
ing its speed, and observing all these facts in time 
for the driver of the truck to avoid a collision by 
stopping if told to do so, should, for his own pro-
tection, tell the driver to stop. The plaintiff did 
not know what the driver intended doing or in 
which way he was looking. 

In the case of J.lf.ittelsdorfer v. West Jersey, &c., 
R.R. Co., supra, this Court held that a person rid-
ing in a vehicle though not driving the same is 
bound to exercise ordinary care for his own 
safety. In that case it was contended that the 
plaintiff, who was simply riding in a carriage as a 
guest, was guilty of negligence contributing to her 
injury at a railroad crossing. In overruling this 
contention this Court said, '' The pla.intiff did not 
see the train and therefore no fault can be attrib-

23 

uted to her in failing to apprise the driver of the 
impending danger. She says that she did not at-
tempt to make any observations as to whether a 
train was coming. We think the irresistible in-
ference from the testimony is that she did not 
look because she had observed that the driver ap-
peared to be looking." 

Baus did see the trolley car approaching and 
knew of the impending danger. If the jury found 
that after Ba us observed the danger there was 
time for the driver to avoid the accident by stop-

10 

ping if warned, then if Baus (an experienced au-
tomobile driver) was not guilty of negligence in 
keeping silent, how could he be negligent1 What 
else could he do 0? If under these circumstances a 
person is not obliged to do anything, then the 
question of his negligence should not be left to the 20 
jury. But in the case of Schroeder v. Public 
Se-rvice Ry. Co., supra, where an automobile was 
driven into an excavation - in a street, and the 
Court charged the jury that if the driver was not 
negligent he and the passengers could recover 
their damages, the Supreme Court said that the 
charge was erroneous because it implied that the 
passengers owed no duty of care for their own 
safety. 

vVe respectfully submit that this request ex-
pressed the irreducible minin1um of the plaintiff's 
duty for his own protection and therefore should 
have been charged. 

Respectfully submitted, 
EDWARD L. KATZENBACH, 
Attorney for and of Counsel with 
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The date . of . the accident involved in this case was ~t 
1 

April 29, 1922: i ·. . ._ . 

Thi~ case ~rid the case of James Meaney v. Trenton 
~11,? Mei-cer C~unty Traction ,Corporation, were tried in 
the Court of Common Pleas of Mercer County ,on J anu-
ary ,4, 1923, a))d a v~rdict was gi~en for James Meaney, 
the. driv?r of tge ·car, for · property damage, for the sum 
of $255. 00, and a verdict was given to the plaintiff-re-
spondent, Le on~~d Baus, for the loss of his leg and other 
injuriees, in the sum of $15,000.00. 

On Feb ruary 5, ·1923, th~ defendants took a rule to H 

.~h9w cause in both . cases, on the grounds of newly dis-
~_oyered eviden_ce, and t];iat the damages were excessive, 
a_nd that the verdict was against the weight of evidence. 
On Man;:h 2d, 1923, the rule to· show cause was argued. 
On April 21st, 1923, the Court, after · considering the 
r~spective arguments in · the rule to show cause dismissed 
_the rule. . An appeal was taken to the Supreme Court 
R!1 the reserved exceptions. ,· ; .. 
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On November 8, 1923, the case was agued in the 
Supreme Court. On March 4, 1924, the Supreme Court 
dismissed the appeal and affirmed the judgment o.f the 
Mercer County Court of Common Pleas, in both cases. 

Both cases were taken to the Court of Errors and 
Appeals and argued on May 28th, 1924. Both were 
decided on October 20th, 1924. The case of James 
Meaney, driver of the truck, was affirmed hy the Court 
of Errors and Appeals, and the case of Leonard Baus 

10 was reversed on an error of the Court below, overruling 
a question put to Dr. Reddan, and the· case of the plain, 
tiff, Leonard Baus, was sent back for a new trial. See 
Opinion Advance Reports, Vol. 2, No. 45, p. 1669, date 
Nov. 8, 1924. 

On the 26th day of December, 1924, the plaintiff 
made an application to, file an amended Complaint , in-
creasing the damage clause from $15,000.00 to $25,-
000.00. On the 2d day · oJ January the Court of Com-

lO mon leas made an order that the Co~plaint be amend-
ed to mcrease the damage clause to $25,000.00 and the 
case was set down for trial on the 26th day of Janu ary, 
1925. Accordingly this case was tried arid the trial lasted 
three days, the 26th, 27th and 28th days of Janua ry, 
1925. The case was appealed to the Supreme Court on 
the 26th day of March, 1925, and argued in the M ay 
Term, 1925. Opinion filed December 3, 1925, affirm-
ing the judgment below. (State of Case, p. 239). 

The plaintiff, Leonard Baus and James Meaney, on 
April 29, 1922, were run down by a car of the de-

80 fendant company on South . Clinton Avenue. Ja mes 
Meaney, the owner of the auto truck, owns a florist stor~ 
at 1017 South Clinton Avenue, Trenton, New Jersey. 
I~ the evening between seven and seven-thirty o'clock 
his car was standing in front of his store, South Clinton 
A venue, on which the defendant operates two tracks of 
street railway ( south bound and north bound). Th e 
street is about forty feet wide from curb to curb. Th ~ 
auto truck of James Meaney was standing in front of his· 
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door, facing south. He got into the truck and invited 
Leonard Baus to accompany him, and proceeded to take 
the truck around to the garage. To do so he had to make 
a turn in the street and go north of Beatty Street into an 
alley behind Beatty Street. The truck was open on each 
side of the driver's seat. He got the truck ready to start, 
looked north and south, saw no street cars or vehicles 
coming and the street being wide enough to make a full 
turn, he proceeded to make the turn, and as he was in 
the act of doing so and got on the noirth bound track 10 
the street car of the defendant company came along and 
hit him on the front right-hand side of the auto truck, 
knocked him and Leonard Baus, plaintiff, out of the 
truck and turned the truck clean around facing the point 
it started from. The street car traveled a distance of 139 
feet before it stopped. From the collision the auto truck 
of James Mea ney was damaged, and the plaintiff, Leon-
ard Baus, was so injured that his leg had to be amputated 
below the knee. The jury rendered a verdict to plaintiff, 
Leonard Baus, for the loss of leg and other permanent 10 
injuries in the sum of $16,000.00. 

DEFENDANT'S GROUNDS OF APPEAL. 

Defendant, Trenton and Mercer County Traction Cor-
poration, assigns the following grounds · of appeal from 
the judgment of the Mercer County Court of Common 
Pleas in favor of plaintiff in the above case : 

I. Th e trial Court erred in permitting the witness, 
Stella Billingham, to testify concerning the speed of a 
trolley car which was claimed to be the trolley car in-
time concerning which the witness testified, the trolley 
volved in the accident, when it appeared that, at the 
car was almost four blocks from the scene of the ac-
cident. 

2. Th e trial Court erred in refusing to st,rike out 
the answer of the witness, John Oswald, to the question, 
''W~at was the spee,d of that <;:ar ?", the answer hein~, 
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"Fast as I ever rode in, fastest speed I ever saw for a one 
" man car. 

3. The trial Court erred in denying def end ant 's motion 
for a non-suit, although the contributory negligence of the 
plaintiff was so clearly shown by the testimony of the 
plaintiff and his other witnesses that a non-suit should 
have been granted . 

4. The trial Cou rt erred in not withdrawing a juror, 
though the def end ant moved the Court so to do, when it 

10 appeared that plaintiff's counsel had caused the publi-
c ti 71 • a rre1 spaper publ ished in the Ci of T renton, 
on the day prior to the commen cement of the trial, of a 
statement highly prejudicial to the defendant, in that, 
among other things, it stated that at a former tria l plain-
tiff had recovered a verdict against the defenda nt, and 
the amount of the verdict that the judgment had been 
reversed by the Court o.f Errors and Appeals because 
the trial Court overruled a certain question relati ng only 
to plaintiff's injuries that the driver of the automobile 

20 in which the plaintiff was riding had recovered a verdict 
against the defendant, and that his verdict had been sus-
tained and other prejudicial facts, and the plaintiff 's coun-
sel having admitted that he caused said articles to be pub-
lished for the purpose of informing the jury of the facts 
therein stated. · 

5. The trial Court erred in charging the jury as fol-
lows: "Negligence may be briefly defined as a failure 
to, do what a reasonable and prudent person woul d ordi-

SO narily do under like circumstances and in similar con-
ditions, or _what a reasonable and prudent person would 
ordinarily omit to do under the same circumsta nces"; 
and in charging the jury as follows: "Before there can 
be a recovery in this case by the plaintiff, the duty rests 
upon him to show that the defendant was, at the time of 
the injury complained of, negligent in the operat ion of 
this car, either that he did something a reasonable and 
prudent person would not ordinarily have done under 
the circumstances, or that he failed or omitted the doing 
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,of something that a reasonable and prudent person would 
have done under the same or similar circumstances." 

6. The trial Court erred in refusing to charge the 
defendant's twelfth request, which was as follows: "If 
Mr. Baus saw this trolley car approaching without re-
ducing its speed, as he said he did, and saw that Mr. 
Meaney was not going to stop, and observed these things 
in time to enable Mr. Meaney to avoid a collision by 
stopping if told to do so, th~n it was the duty of Mr. 
Baus to tell Mr . Meanery to stop, and his failure to do so 
amounts to contributory negligence and requires you to 
bring in a verdict in favor of the defendant." 

ANSWER TO REASONS 1 AND 2. 

1. The tri al Court erred in permitting the witness 
Stella Billingham to testify concerning the speed of a 
trolley car which was claimed to be the trolley oar in-
volved in the acddent, when it appeared that, at the time 
concerning which the witness testified, the trolley car was 
almost four blocks from the scene of the accident. 

2. The tri al · Court erred in refusing to strike out the 
answer ,of the witness John Oswald to the question, 
"What was the speed of that Car?" the answer being, 
"Fast as I ever rode in, fastest speed I ever saw for a one-
man car'' 

The facts relating , to these reasons are as follows: 
p. 66, Stat e ,of the Case, Stella Billingham testified that 
she stood at the corner of Clinton Avenue and Anderson 
Street, wait ing for a car, at about 7 :30 in the evening; 
that she hailed the street car and it did not stop; that the 
next car followed it about two minutes after, and this car 
stopped and took her on as a passenger. Sh~ testified 
that the car that passed her and did not stop was go,ing 
fast, that when she reached the point at Beatty Street 
where the accident occurred the car that had not stopped 
was there, and also an ambulance. A car came. up behind 
the one in which she was riding, making in all three cars. 

10 

10 

80 
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The testimony of the witness as to the speed of the car 
was competent. The fact that the car in front of her 
did not stop, and the car that she boarded came about 
two minutes afterward, and ano,ther car followed after 
she reached the point of the accident, , would raise the 
inference that the car was behind time and was speeding 
up to make up the lost time. 

We submit that the testimony of Stella Billingham as 
to the speed of the car was relevant, because it supported 

10 the fact that the operator of the car was driving faster 
than was safe for the other users of the highway . And 
the further fact that James Meaney, the driver of the 
automobile, testified that the street car ran about 140 feet 
after he was hit, before it stopped; and in the plaintiff's 
case up to the time it rested, there was no proof that the 
car had stopped at any time from the time it passed Stella 
Billingham until after it struck the automobile in which 
plaintiff was riding and the fact that in the defendant's 
case there was testimony to the effect that the car did stop 

20 between those points, only affects the weight or credibility 
io,f the testimony, but does not in any way impair its com-
petency. Combining this with the fact that Mrs. Made-
line Spicer (p. 48, State of the Case), Mrs. Jennie Mar-
tin (p. 60, State of the Case), and John Oswa ld (p. 
76, State of the Case), testified that the car was going 
fast before and at the point of accident, raises the infer-
ence that the car was going fast all the way and was be-
hind time, which makes the testimony of Stella Billing-

SO ham relevant. 
In answer to Reason 2, the question was asked Mr. 

Oswald, at p. 76, State of the Sase, line 36: 
"What was the speed of that car?" 
Answer: "Fast as I ever rode in, fastest speed I ever 

saw for a one-man car." 
We submit this question and answer were perfectly 

proper. The witness was not asked if the car was going 
fast or slow. He was asked what was the speed of the 
car. The speed may have been fast, slow or medium. It 
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was left to the witness to tell what •speed the car was 
going at. The answer he gave was "Fast as I ever rode 
in, fastest speed I ever saw for a one-man car." The 
answer did not measure in miles, nor was he asked to 
measure in miles the speed of the car. He was asked to 
tell the speed and he told it. We submit the question 
and answer were perfectly proper. 

We submit that the testimony as to speed given by any 
witness necessarily has to be a conclusion based on what 
he sees, and from his knowleedge of seeing vehicles mov- 1 t 1 

ing at various grades of speed. 
We submit that the objection ,should have been made 

to the question, and not to the answer. It is a well-
settled practice that a person shall not wait for an answer 
to a question, and if it be unfavorable then move to strike 
it out. T he following cases are in point: 

Maagget v. A. Brawer Silk Co., 95 N. J. L. 72, New 
Jersey Supreme Court. Opinion by J. Katzenbach: 

1. "Objections must be timely and made to the 
question. It is too late to enter an objection after 20 
the question has been answered." 

Willett v. Morse, 71 N. J. L. 104, New Jersey Su-
preme Court. Opinion by J. Fort: 

"1 . It is too late to object to a question after 
the answer has been given. ·Objections must be 
time, and must be made to the questi,;m. 

2. A party cannot take chances as to the an-
swer and accept or reject it, as may appear ad-
visable, after it is in." 80 

Delaney v. Erie Railroad Co., 97 N. J. L. 434, New 
Jersey Supreme Court. Opinion by J. Black: 

"6. It is too late to make an objection to the 
admission of testimony after the answer has been 

" given. 
U. S. Trans fer Advertising Co. v. Young, 80 N. J. 

L. 15 1 , New Jersey Supreme Court. Opinion by J. 
Trenchard: 

"A judgment of the District Court will not be 
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reversed because of the admission of illegal testi-
mony at the trial, when it appears that no objec-
tion was made to its admission at the time it was 
offered and received." 

Collins v. Tansey, Vol. 2, No. 45 New Jersey ·Ad -
vance Reports, November 8, 1924, p. 1679; Court ·of 
Errors and Appeals: 

(P. 1680) :-"Ground of appeal hum.be~ 7. 

10 This deals with the qquestion a·sked plaintiff by 
his counsel as follows: 'Q. Dr., you · know, do you 
not, that in the public press there has been from 
time to time considerable written ·about certain 
doctors giving promiscuously permits for shong 
alcoholic beverages? A. Yes, · sir.' This was then 
objected to. While the ·ohjection came too late , 
the relevancy of the question _is not ·apparent, but, 
nevertheless, there was no objection until after it 

20 

d " was answere . 

ANSWER TO REASON 3. 

"3. The trial Court erred in denying defendant's mo-
tion for a non-suit, although the contributory negligence 
of the plaintiff was s.o clearly shown by the testimony of 
the plaintiff and his other witn ·esses that a non-suit should 
have been granted.'' 

The motion for the non-suit should · ha\re been denied 
as there was no negligence or contributory negligence on 

30 the part of the plaintiff, Leonard Baus: 
The facts are as .follows: James Meaney testified on 

page 29, State of the Case, that the 1truck was in front 
of his store between seven and seven-thirty o'clock in the 
evening. He got in to drive the truck around to the 
garage and invited Leonard Baus inside to drive with 
him. After he prepared to ~tart his auto truck he looked 
up and down and did not see a car on South Clinton 
Avenue between Chestnut Avenue and Dye Street, which 
is the direction of north and south. He immediately 
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started to turn his machine. Before he got to the middle 
of the north bound track, when the front wheels were be-
tween 12 and 1 7 inches from the easterly curb, he was 
struck about the door of his car. When the street car 
stopped it was 139 feet past the place from where he was 

hit. b k 0 The front wheels of his auto truck were ro en. n 
page 38 he said that when he hrst saw t~e street car 
after he started he thought he had lots of ,time to ma~e 
the turn as he had done it many times before. He said 10 
he had his hand out when he was making the _turn, and 
there was no car or automobile in sight. He said h_e was 
sure there was no car between him and Chestnut A:cnue 
and he knew he had lots of room to turn. 1--Ie said l_1e 
spoke to n:o, one while he was operating _the car nor did 
Baus speak . to him. James Meaney said he heard ~o 
signals given by the car, and that after th~ c~r hit. hi~ 
two cars more came up behind the car that hit h1m, w1thm 
a period of less than eight minutes. !O 

On page 37, on cross-examination he said he was two-
thirds across the street when he first saw the stred car at 
Whittaker Avenue, and he consider('d thal he had plenty 
of time to make the •turn as the space permits turning the 
car without any backing. . . 

Mrs. Spicer, on page 47, witness .for the plam~iff, 
testified that she was on South Clinton Avenue walkmg 
south between Whittaker and Beatty Streets and she saw 
the accident. She said the trolley car was going north on 
South Clinton Avenue at a fast speed. When sdhe looked :iO 
at the car it was at Whittaker Avenue and ma e no stop 
at that point, and it only seemed a short time until she 
heard the crash. She saw the automobile after it was 
struck and it was facing the store of James Meaney. 
At page 48 she said the speed of the car was what at-
tracted her atten.fron. She heard no signals given by the 
car. 

Jennie Martin, on page 59, witness for the plaintiff, 
said she was on South Clinton Avenue, near Whittaker 
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Avenue on the same side of the street as Mr. Meane y' s 
store. She said the noise of the wheels of the car attrac ted 
her attention. She looked around and saw the car coming 
and it was going at a very fast speed. On page 60 she 
said the car made no stop at Whittaker Avenue, and the 
next thing she knew she heard the crash, and the auto 
truck was standing acro,ss the track, facing Meane y' s 
store, and the street car, that hit it, had traveled more than 
1 00 feet after it struck the auto truck. She said the speed 

10 of the car caused her to watch it all the way until the 
crash came. 

Mrs. Stella Billingham, on page 66, witness for the 
plaintiff, said she stood at the corner of Clinton and 
Anderson Streets waiting for the trolley car. Clin ton 
and Anderson Streets is one block below Division, and 
the trolley car came along and did not stop to take her on. 
She looked at D ivision S treet and the car went past there 
and left passengers standing and made no stop. Then 

IO she took the trolley car following this one, and when that 
trolley car reached Meaney' s store on South Clin ton 
A venue she saw the crowd and an ambulance, and the 
car that did not stop for her was the car at the point of 
the accident, and she was in the car behind. She said 
the car that hit Meaney passed her at the corner of An~ 
derson Street, and was going very fast. 

John Oswald, on page 75, witness for the plaint iff, 
said he saw Meaney' s machine standing there before the 
accident, when Meaney cranked it up and started across 

SO ~he street, the trolley was on · the south side of Ch ::stnul 
A venue. No signals were given by the trolley car and 
the speed was very fast. That the car hit the front 
right wheel of the auto truck and knocked it around 
until the hind end of the truck hit on the trolley car 
again. Then it slid off the car, turned right around, 
facing toward Meaney' s store. The street car went right 
io,n past, and he thinks it ran about 130 feet after it hit 
the auto truck. He said that the auto truck was on the 
north bound rail when it was hit. Said he saw Meane y 

1 1 

looking up and down the street after he, Meaney, got 
into the truck, and then he started across the street. Said 
Meaney turned his truck around slow and did not stop 
anywhere nor his engine did not stall. On page 80 he 
said he hollered to Meaney when he saw the car coming 
so fast but Me aney could not hear him because the trolley 
car made so much noise. 

Leonard B aus, plaintiff, testified that he was at Mr. 
Meaney' s store that evening and the auto truck was 
in front of the store and Mr . Meaney asked him to get in. 10 
After he got in the machine Mr. M eaney started to 
turn it. He said he had nothing to do with the operation 
of the machine and said nothing at any time from the 
start to Mr. Me aney. He saw the street car at Whitta-
ker Avenue when they reached the north bound track. 
He did not see the street car before it reached Whit-
taker Avenue, and the car gave no signal, and the street 
car was going very fast. H ,e said the auto truck was 
knocked clean around until it faced the point it came 
from. Aft er the street car struck the auto truck it !O 
traveled on to Beatty Street. He sat on the right-hand 
side of Mean ey, and had nothing to do with the control 
or 10,peration of the auto truck. He said his leg was 
smashed and he remained there until he was taken away 
in the ambulance. He was in the hospital six weeks. Had 
an operation on his leg trying to save it from amputation, 
which failed . Th en he had a second operation when the 
leg was amputat ed, and then he had another operation 
on November 13, 1922, with the prospect of another 
operation facing him at that time. He had a cut in the :iO 
back of the head and a bump, he was hurt in the shoul-
der, and wa s cut across the foot, and for a time his toes 
seemed para lyzed, but th ey became alright. He said he 
had headac hes and suffered from sleeplessness, required 
assistance in dressing himself. Is unable to follow his 
business of produce merchant. Before the accident he had 
good health so far as he knew. Said as he sat with 
Meaney he was watching the trolley car and expected 
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it to stop. He did not say a word to M'eaney, because 
Meaney was minding his own business and making the 
turn just the same as any man should turn. The trolley 
car was going very fast and he was surprised that it did 
not stop. Asked why he did not say something to Mr. 
Meaney he said he expected the trolley car to stop as it 
had lots of time, and that he never realized the danger 
he was going to be in. 

There was no contributory negligence on the part o.f 
10 Leonard Baus. Atp. 117, State of the Case, he said that 

the auto truck was about two-thirds of the way around 
the turn when the street car hit it. On cross-examination, 
p. 129, State of the Case: 

"Why didn't you tell Mr. Meaney to stop his auto-
mobile so that it didn't get 10n the track in front of the 
trolley car?" -

A. "Mr. Meaney was making the turn and making 
it careful. I didn't think it best to interrupt him." 

IO Q. Mr. Meaney didn't see the trolley car, did he? " 
A. He saw it down to Mantell's." 
Q. "Why didn't you tell him to stop before he got 

on that track?" 
A. "I didn't think it was necessary for me to do any 

hollering because he had good judgment if I hollered 
maybe he wouldn't do as good. I think it is bad to in-
terfere with people at a time like that." 

Q. "Mr. Baus, didn't you know he was running his 
own life and your life and the life of the passengers into 

BO danger through bringing this automobile right on the track 
in front of the trolley car?" 

A "I k . d " . now 1t was angerous, yes. 
Q. "Why didn't you tell him to stop?" 
A. "I didn't see why I should, he was the biggest 

way around and if he had three seconds longer time he 
would have been around out of the way, just three sec-
onds, maybe four, and he would have been all the way 

d " aroun . 
Combine this with the fact that Baus himself was an 
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experienced driver and so was Meaney; it could not be 
said that he was guilty of negligence or guilty of con-
tributory negligence. . 

From the evidence as it stood at the close of the plam-
tiff' s case there was a fair inference that the defendant 
was negligent. The fact that there were cars following 
close behind the one that struck the auto truck, and the 
fact that the car did not stop at several intersecting streets 
where passengers were waiting, and the fact that no signal 
was given by the trolley car, and the further fact that the 10 
car was traveling at a fast rate of speed would indicate 
that the car was late and making up time by speeding. 

The defendant was negligent in that it was going at 
a higher rate of speed than was safe for other users of 
the highway. 

That no signals were given. These facts infer negli-
gence and it should go to the jury. The further fact, 
that James Meaney looked both north and south before 
he started to make the turn. 

That the street was wide enough for him to make the 10 
turn without stopping. 

That the lights were lit on the auto truck and it had 
reached the north bound track before the street car. 

That the street car traveled between 13 5 and 140 feet 
after it hit the auto truck. 

That the auto truck was spun clear around in the 
direction from which it came, are facts that infer negli-
gence of the operator of the street car. 

A motion to non-suit could not prevail as there was no 
evidence of contributory negligence, and there was evi- SO 
dence of the negligence of the defendant, and the ques-
tion of the contributory negligence of the plaintiff, and the 
question of the negligence of the defendant were properly 
submitted to the jury, especially when it is remember~d 
that the plaintiff was a passenger in the automobile, and 
not the owner nor operator of the same, nor is plaintiff 
liable for the negligence of the driver, and the further 
fact that he was in a po,sition of imminent peril, and the 
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peril was from no fault on his part. Chipparine v. Publi c 
Serv ,ice Railway Company, C. E. & A. 91 N. J. L . 58 I. 

T his question of negligence and contributory negli-
gence was raised in the course of the previous tria l, and 
the Court of Errors and Appeals affirmed the ruling of 
the Trial Court, which will be found in Advance d Re-
ports, V ol. 2, N ·o. 45, dated November 8, 1924, at p. 
1 669, where the Court said: 

The one ground of appeal urged in the 
Meaney case is that the trial Court denied ap-
pellant 's motion for a non-suit, whereas it should 
have granted the motion, because there was no 
evidence of negligence on the part of appellant 
and the negligence or contributory neglige nce of 
the plaintiff-respondent clearly appeared. 

" W e are satisfied, as was the Supreme . Court, 
that the trial Court was clearly right in denying 
this motion. There was testimony from which 
negligence of appellant could be found, and the 
question of contributo ry negligence in this case 
was one that also should have been submi tted to 
the jury, as was done. 

"There being no error, the judgment below is 
affirmed. 

"In the Baus case there are three groun ds of 
appeal urged and argued here. 

"The one is the refusal to non-suit as_ ~rged in 
the Meaney case, and wh ich . has already been 
disposed of her ein. That disposition was that 
there was no error in re fusing to non-suit , and 
that is also our concl usion in the Baus Case ." 

The facts in this case be ing iden tical with the previous 
c~se the Court was correc t in refusing to non -suit. 

Kehoe v. Rutherford, 76 N. J. L. 824, Court of Er-
rors and Appeals : 

"The only assignmen t of ernor challenge s the 
propriety of the action of the trial Court in re-
fusing to direct a verdict for the defendant at its 
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request. Such a direction would h.ave been, _in 
the face of our opinion, rendered m an earlier 
stage of this litigation, and reported in 45 Vroom 
659. There was no error in its refusal." 

Baker v. Fogg, 95 N. J. L. 230, C. E. & A. 
2 . "Contributory negligence is a matter of de-

fence under our present Practice Act and not a 
ground for taking the case away from the jury 
upon the plaintiff's proofs." 

If, under the proofs there are inferences for and against 10 
the plaintiff and defendant they must go to the jury. 

Bauer v. N. Jersey Street Railway Co., 74 N. J. L. 
624, C. E. & A. 

1. "If, under the proof, reasonable minds may 
differ as to whether a person who is injured upon 
a crosswalk while in the act of crossing a trolley 
track in fromt of an approaching car is guilty of 
contributory negligence, the question is for the 
. " Jury. 

The following cases are in point: 
N. Jer sey Street Railway Co. v. Schwartz, G6 N. J. 

L. 437 . . 
1. "The general principle governing the rela-

tion of the street railway to the traveling public 
is that their respective rights in the public strett 
must be exercised by each of them, with due re-
gard to the rights -o.f the other, in a reas 0 nable 
and duly careful manner. 

2. "Where a traveler in a carriage at a public 
crossing was about to drive over the tracks of a 
street railway, and saw a trnl1ey car bound to-
wards him, but, which, at the · time, was standing 
still about forty feet away, taking on or letting 
off passengers, and thereupon he proceeded to 
drive over the tracks without further looking to-
wards the car, which struck his horse while cross-
ing, throwing the driver out and injuring him, in 
an action for the injury, a motion to: non-suit for 

10 

80 
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contributory negligence was denied. HE LD, 
on review, that the ruling was correct." 

Glasco v. Jersey City Street Railway Co., C. E . & A., 
81 N. J. L. 469. 

1 . "The general principle governing the rela-
tion of the street railway to the traveling public 
is that their respective rights in the public streets 
must be exercised by each of them, with due re-
gard to the rights 10.f the other, in a reasonable 

10 and duly careful manner." 
2. "When the evidence warrants the infer-

ence that the motorman drove the defend ant's 
street car rapidly, without slacking speed, across 
a street crossing where it usually stopped, e1ther 
without looking ahead, or, if he looked when 
one hundred and fifty feet away, seeing the plain-
tiff about to cross the track, the question of the 
defendant's negligence is fo,r the jury." 

4. "The proofs justifying the finding that, 
20 when the plaintiff started to walk across the de-

fendant's street car track at a street crossing 
where the cars usually stopped, she looked and 
saw a car 'coming fast' one hundred and fifty 
feet away, it was a question of fact for the jury 
whether the plaintiff, in the exercise of reason-
able prudence and caution, should have appre-
hended that the car was approaching her at so 
high a rate of speed that it would reach her be-
fore she could pass the track, and to determine 

80 whether a reasonably prudent person, with the 
right to presume that the company would exercise 
due care on its part, would have proceede d to 
cross under the circumstances." 

Chipparine v. Public Service Railway Company , C. 
E. & A., 91 N.]. L. 581. 

1. "In an action to recover for injuries sus-
tained in a collision between defendant's tro1ley 
car and the plaintiff's automobile at a street cross-
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ing, it is not erroneous for the judge, when evi-
dence warrants it, to charge that the motorman 
must use reasonable care, i. e., such care as a 
reasonably prudent man would ~se in t~e cir-
cumstances presented to him, callmg attemton to 
the provision 10,f the traffic act ( Pamph. L. 191 5, 
p. 292, p. 8, subd. 3) , requiring the ~otorman 
t~ sound his signal bell on approachmg street 

··. cros;ings, and expressly stating that it · was fo~ the lO 
· jury to determine ~hether or not he negligent 

'unde r the rule stated and the prov1s10n of the 
statute. ' " 

2. "In an · action to recover for injuries sus-
tained in a coUision between the defendant's trol-
ley car and the plaintiff's automobile at · street 
crossing, the fact that the motorman failed to 
sound his signal bell as required by the tr~ffic ~ct 
(P amph .-L. 1915, p. 292, p. 8, subd. 3) 1s a cir-
CUIJ?.Stance to be considered in d~ciding "."hether ·!o 
or not the motorman operated his car with rea-
sonable care in the circumstances presented to 
him, but it is not controlling as to his negligence." 

The traffic act, Pamph . L. 1915, p. 291, par. 
8, sub-divisi1on 1 :-It shall be the duty of the 
motorman and drivers of cars to give ample notice 
to drivers of other cars and pedestrians of their 
approach, and to afford all reasonable_ opportun-
ity for them to avoid collision 10,r accident; and 
nothing in this section relieves the motorman from :iO 
any duty or care now due or owing to the other 
users of the highway; and by the same act, p. 
296, section 11 , subdivision 2 7, it provides that 
fi':) street car shall be operated at a speed higher 
than 15 miles an hour, where houses are less than 
an average of 100 feet apart, provided the tracks 
on which such sfreet car is operated ·are laid upon 
any public street such as in this case. 

3. ·"An instruction that 'if the plaintiff, with-



18 

out any fa ult on his part, was placed in a posi-
tion of imminent peril at a crossing, by reason of 
the negligent manner in which the defen dant's 
motorman operated its car, the law will not hold 
the plaintiff guilty of such negligence as to de-
feat his recovery because, by an honest mistake, 
he chose one course when another course might 
have been better,' is proper in an action for in-
juries sustained in a crossing collision when the 

10 plaintiff's contribu i~ory negligence was in issue 
and the evidence tended to show that he was put 
in s~dden danger by the negligence of the de-
fendant and without any fa ult on his part." 

Wescoat v. Decker, C. E. & A., 85 N. J. L. 716. 
"Where there was evidence that what plain-

tiff's deceased did in a moment and position of 
imminent peril, resulting from defendant's auto-
mobile negligently charging down upon her at 

M\ great speed while she was crossing a public street, 
lJV was not in fact the best thing she could have done 

if there had been time for more mature delibera-
tion, but that it was, nevertheless, the results of 
her natural uncertainty as to what was best to do 
in· order to escape, her conduct cannot, as a court 
question, be held to constitute contributory negli-

h " gence on er part. 
Vrooman v. N. Jersey Street Railway Co., C. E. & 

A., 70 N. ]. L. 818. 
&0 1. "The driver of a truck is not guilty of 

negligence, as a matter ·of law, in attempti ng to 
cross a street railway track in front of a trolley 
car five hundred and fifty feet away, which is ap-
proaching him at a very great rate of speed; he 
has the right to assume that the car is furnished 
with appliances to reduce speed and to stop, and 
with a motorman to make use of such applia nces, 
and that the car will not continue to run in viola-
tion of the law limiting the speed ·of vehicles in 
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public streets to that which is compatible with a 
safe use thereof by other vehicles." 

2. "In an action for damages resulting from an 
injury caused by negligence, it · is the duty of the 
trial judge, when requested to non-suit or direct 
a verdict, to determine whether any facts have 
been established by evidence from which negli-
gence may be reasonably inferred; if the real 
facts have not been established by the evidence 
he must submit them to the jury." 10 

81 N. J. L. 390, Court ·o-f Errors and Appeals, Peter-
polo v. Pub lic Service Railway Co.: 

"Pl aintiff, while driving a team of horses and 
wagon on a city street, came to the junction of 
an intersecting street upon which defendant op-
erated a line of electric street railway car.s. He 
looked up the latter street and saw a car, then 
about fifty or seventy-five yards distant, coming 
towards him at a very high rate of speed. I-le 
was then fifteen or twenty feet from the car track, 10 
and his horses were walking. He proceeded 
across the track without materially accelerating 
his speed, and the oncoming street car collided 
with the rear wheel of his wagon, throwing him 
out upon the ground. HELD, that the question 
of his contributory negligence was for the jury." 

82 N. J. L. 436, Court of Errors and Appeals, Fred 
Kraut v. Public Service Railway Co.: 

.· 1 . . "The general principle governing the rela-
tion of the street railway to the traveling public ao 
is that their respective rights in the public high-
way must be exercised by each of them with due 
regard to the rights of the other, in a reasonable 
and duly careful manner. 

2. "It is the duty of the motorman of a street 
railway car, when approaching a crosswalk, to 
have his car so far under control that he will not 
endanger the safety of pedestrians engaged in the 
law ful and customary use of such crosswalk . . 
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so 
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3. "Where the plaintiff, who was walking 
upon a crosswalk of a public highway, was struck 
by a street railway car, running at a "pretty fair 
rate of speed," as he was passing over the last 
rail of the track, and the evidence tended to, show 
that the motorman, when fifty feet away, ought 
to have seen the plaintiff when he was five feet 
from the track, it was open to th~ jury to find 
either that the motorman did not make proper 
effort to prevent the collision, or that the inability 
to stop the car was due bo its excessive and un-
lawful rate of speed, and the question of the neg-
ligence of the defendant company was, therefore, 
properly submitted to the jury." 

74 N. J. L. 624, Court of Errors and Appeals, Bauer 
1'. North Jersey Street Railway Co . : 

"If, under the proof, reasonable minds may 
differ as to whether a person who is injured upon 
a crosswalk while in the act of crossing a trolley 
track in front of an approaching car is guilty of 
contributory negligence, the question is for the 
. " Jury. 

4. "A pedestrian upon a crosswalk where he 
might reasonably assume that the motorman of 
a street railway car would expect pedestrians to 
cross and would have the car under proper con-
trol accordingly, had a right to expect that the 
motorman would respect his right to cross the 
street if he was in position to justify such cross-
ing under a reasonable belief that he could safely 
do so if both he and the motorman exercised 
reasonable care." 

5. "Where, from testimony, the jury could 
legitimately find that when the plaintiff, after 
looking when five feet away from the defendan t's 
trolley track laid in a public highway, started 
to cross the track, it was apparently safe for him 
to do so under the conditions within his observa-
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tion, one of which was a trolley car, running at 
a "pretty fair rate of speed," and sufficiently dis-
tant to be checked, 10,r, if need be, stopped before 
it reached him, the question of the plaintiff's con-
tributory negligence was for the jury." 

84 N. J. L. 726; Court of Errors and Appeals, Fox 
v. Great A tlant ic & Pacific Tea Co.: 

1. "A motion for a non-suit admits the truth 
of the plaintiff's evidence and of every inference 
of fact that can be legitimately drawn therefrom, 10 
but denies its sufficiency in law. 

2. "Unless it is established by the evidence be-
yond fair debate that the plaintiff was negligent 
and that the negligence directly contributed to 
the injury complained of, the moti1on to non-suit 
or direct a verdict will be denied. 

3. "A pedestrian has a right to cross a street at 
a point not a crosswalk and in doing ,so is bound 
only to use reasonable care for his safety." 

There were no words or conduct ion the part of Leonard 10 
Baus. that in any manner would indicate negligence, as 
he said himself in his testimony previously quoted: "Mr. 
Meaney was making the turn and making it careful , l 
didn't think it best to interrupt him." He thought he hacl 
~ood judgment and he said on p. 130, State of the Case, 
If I hollered maybe he wouldn't do as good. I think it 

is bad to interfere with pe!Ople at a time like that." It 
seems to me his keeping quiet under the circumstances 
was reasonable care, and undoubtedly his negligence was 
a question for the jury. 80 

Leonard Baus, plaintiff, was an invited guest. He had 
no control of the auto truck, nor did he attempt or assert 
any control, and under the facts of the case it would have 
been dangerous ·for h~m to have done so, to say anything 
to Meaney at the pomt of danger would be more likely 
to add more danger to the situation. So far as he was 
concerned the case was bound bo, go to the jury. . 
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We submit that the case was correctly put to the jury. 
The following citations are in point: 

N. Y . Lake Erie & W. R. R. Co. v. William Stein-
brenner, 47 N. J. L. 161. 

1. "A hired a coach· and horses, with a dr iver, 
fr1om B, to take his family on a particular jour-
ney. In the course of the journey, in crossing the 
track of a railroad, the coach wa.s struck by -a 
passing train and A was injured. In an action 
by A against the railroad company for dama ges: 
HELD, that the relation of master and servant 
did not exist between the plaintiff and the driver, 
and that the negligence of the driver, co-operat-
ing with that of the persons in charge of the 
train which caused the accident, was niot imput-
able to the plaintiff as contributory negligence to 
bar his action." 

2. "A passenger in a hired coach may , by 
words or conduct at the time so sanction or en-
courage a special act of rash or careless driving 
as to commit an act of negligence which will de-
bar him from a suit against a third person for 
an injury resulting from the co-operating negli-
gence of both parties. But for whatever purpose 
the negligence is invoked, whether as a cause of 
action for an injury done by the driver, or as 
contributory negligence to bar an action by the 
passenger against a third person for an injury sus-
tained, the negligence, to be imputed to the pass-
enger, must be such as arises in some manner from 
his own conduct. The negligence of the driver 
without some co-operating negligence on his part, 
cannot be imputed to the passenger in virtue of the 
simple act of hiring." 

Noonan v. Consolidated Traction Co., 64 N. J. L. 
579. 

"When a person receives injury by collisi,on 
with a car while riding by invitation and without 
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hire, in a carriage driven and owned by another, 
the negligence of the driver is not imputable to 
h. " 

lffi . 
Mittelsdorfer v. W. Jersey and Seashore R. R. Co., 

77 N. ]. L. 698. 
1. "One who, while riding in the private con-

veyance of another, is injured by the negligence 
of a third party, may recover against the latter, 
notwithstanding that the negligence of the driver 
of the conveyance in driving his team contributes 
to the injury, where the person injured is without 
fault and has no authority over the driver." 

2. "The plaintiff, a woman, was riding in a 
wagon owned and driven hy another, at the in-
vitation of the owner. She had no control over 
the driver. The relation of master arid servant 
or principal and agent, or mutual responsibility in 
a common enterprise did not exist between them. 
Th ere was no evidence that the plaintiff knew 
that the driver was incompetent, and nothing 
about his driving to indi·cate that he was careless. 
T he evidence showed that on approaching the 
railroad crossing the plaintiff did not look for 
the train because observed that the driver was 
looking for it, and that in fact ,she did not see 
nor hear the train. HELD, that the plaintiff's 
negligence was a question for the jury, notwith-
standing the fact that it appeared that if the 
driver had exercised the degree of vigilance in 
looking required of him by law he would have 
discovered the approaching train in time to have 
avoided the collision." 

Horandt v. Central Railroad Company, 78 N. J. L. 
190-196. 

"The other plaintiffs, including his wife, were 
mere passengers, exercising no control over his 
actions, and, as the trial judge correctly_ states, 
unless there was s·omething that they individually 

10 

10 

so 
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should have done in the exercise of due care to 
avoid injury ( and of this there is no claim), they 
are not chargeable with contributory negligen ce, 
as negligence of the deceased cannot be imputed 
to them. New York, etc., Railroad Compa ny 
v. Steinbrenner, 18 V r. 1 61 ; Consolidated Tra c~ 
tion Company v. H ·oimark, 31 Id. 456; Noo nan 
v. Consolidated Traction Company, 35 Id. 
579. 

10 Harandt v. Cential Railroad Company on Appeal , 81 
N. J. L. 488, on page 489. 

Mr. Ju stice Parker, speaking for the Cou rt of 
Errors, said: "These plaintiffs were passen gers 
in the automob ile and, consequently, as pointed 
out in the Supreme Court opinion, not chargea ble 
with contributory negligence of the driver." 

Lange v. N. Y. S. & W. R . R. Co., 89 N. J. L., p. 
604, Court of Errors and Appeals: 

1 . "O ne who, while riding in the private au-
20 tomobile of another, is injured by the negligence 

of a third party, may recover against the latte r, 
notwithstanding that the negligence of the driver 
of the automobile contributes to the injury, where 
the person injured is without fa ult and had no au~ 
thority over the driver. 

2. "If 1one injured by the negligence of a third 
party had no authority over the driver with whom 
he was riding, and was not negligent himself, and 
the relation of master and servant, or principa l 

30 and agent, or mutual responsibility in a common 
enterprise did not exist, then the negligence of the 
driver cannot be imputed to him." 

The defendant in his brief says there are importa nt 
differences between the testimony given by the plaintiff at 
this trial, and that given at the former trial. Defenda nt 
fails to point out where there is any difference in the sub~ 
stantial facts, and the inference is to he drawn therefro m. 
They are, if anything, clearer in the present trial than they 
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were in the former. Baus' testimony will be found at p. 
1 OJ, of the State of the Case, in the previous trial, and 
can be found as to the present trial, State 1of the Case, on 
p. 129, of the present State of the C~se, and t~e facts 
being the same the case had to go to the Jury, as this Court 
held at the last trial that the question of the contributory 
negligence of Baus, as well as Meaney, was a question 
for the jury . 

ANSWER TO REASON 4. 

"4. The tria l Court erred in not withdrawing a juror, 
though the defend.ant moved the Court so to do, when it 
appeared that plaintiff's counsel had caused the publica-
tion in a newspaper published in the City of Trenton, on 
the day prior to the commencement of the trial, of a state-
ment highly prejudicial to the defendant, in that, among 
other things, it stated that at a former trial plaintiff has 
recovered a verdic,t against the defendant, and the amount 

10 

of the verdict that the judgment had been reversed by 20 the Court of Errors and Appeals because the trial Court 
overruled a certain question relating only to plaintiff's · 
injuries; that the driver of the automobile in which the 
plaintiff was riding had recovered a verdict against the 
defendant, and -that his verdict had been sustained; and 
other prejudicial facts, and the plaintiff's counsel having 
admitted that he caused said articile to be published for 
the purpose of informing the jury of the facts therein 
stated.'' 

In answer to Reason No. 4, plaintiff's attorney states SO 
that it is not true that he caused the publicatiron in the 
newspapers of an article at any time, relating to this case. 
The facts relating to what · was said at the time of the 
motion in Ch ambers, are found from p. 250 to p. 256, 
State of the Case. 

Under Section 27 of the Practice Act, P. L. 1912, 
p. 382, the Court can take by affidavit or deposition the 
evidence of a matter that i•s capable of pro'o,f by incon~ 
trovertible evidence. Hence I submit an affidavit as to 
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newspaper publications, which follow, and which would 
have been presented to the Court below had it gone into 
the question. 

STATE OF NEW JERSEY, } 
COUNTY OF MERCER, ss. 

I, Marjorie E. Orr, being duly sworn according to law, 
upon my 1oath do depose and say: That the copies of 

10 newspaper articles contained in the within Brief are true 
and correct copies of the original newspaper art icles pub~ 
lished in the respective newspapers on the respective 
dates; and that the aforesaid newspapers, to wit : T ren~ 
ton Evening Times and the State Gazette, -are papers pub~ 
lished in the City of Trenton, having a circulatio n in the 
said City, and in the vicinity thereof; and that I have been 
reliably informed that the said circulation of the said 
Trenton Evening Times is 38,000 per day, and was 
such during the circulation of the aforesaid articles, and 

20 that the circulation of the said State Gazette is 12,000 
per day, and was such during the ·circulation of the above 
mentioned articles. 

30 

MARJORIE E. O RR . 
Sworn and subscribed to before me this 21 st day of 

May, 1925. 
FRANK I. CASEY, 

M. C. C. of N. ]. 
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The newspapers of this City, at the instigation of some · 
person, or persons, from the day thfJ1; inion was 
down to the d ate of trial, have persisted in publishin/ 
stories that the Baus case was reversed because of exces-
sive damages. On the date the opinion was filed the 
Trenton Evening Times, a publication with 38,000 cir-
culation, of this City, published the following story: 

Trenton Evening Times, Monday, October 27, 1924. 

"MAN DENIED $15,000 FOR LOSS OF 
L EG BUT AUTO OWNER 

COLLECTS" 

"An award ,of $15,000 made by the Supreme Court 
to Leonard Baus of this city against the Trenton and 
Mercer County Traction Corporation for the loss of his 
leg, in a trolley mishap was today reversed by the Court 
of Errors and Appeals. The court at the same time up-

10 

held a verdict of $225 in favor 10f James Meaney, also 20 
of this city, for damages to his automobile in the same 
accident. T he crash occured on South Clinton Avenue 
in April, 1922, when the two men were ri,ding in the 
automobile. 

"The case was originally tried in Mercer Court, where 
the damages were allowed . The verdict was appealed 
by the trolley company on the ground that the damages 
allowed were excessive and the verdict was against the 
weight of the evidence. Martin P. Devlin was counsel 
for the defendants while Katzenbach & Hunt appeared SO 
for the tra ction corporation ." 
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On December 26th, 1924, I made an applicatio n to 
the Court of Common Pleas to have the damage clause 
amended from $15,000.00 to $25,000.00. On the fol-
lowing day the Trenton Evening Times published the 
following story : 

Trenton Evening Times, Saturday, December 27, 1924. 

"RESERVES DECISION ON NEW 
l.O BAUS TRIAL" 

"Decision on the application for a new trial of the 
civil suit of Leonard Baus, of 115 Rusling Street, against 
the Trenton & Mercer County Traction Corporation was 
reserved by Judge Marshall after hearing argument yes-
terday. Baus was allowed damages of $15,000 by a 
Mercer Court jury in January, 1923, and that verdict 
has been set aside as excessive by the Supreme Court. 

"Counselor Martin P. Devlin, attorney for Baus, ap-
-!1 pcared yesterday asking for a new trial and for permis-

sion to raise the sum sued for from $15,000 to $25,0 00. 
Katzenbach & ,Hunt represent ;the 'tractiion company. 
James Meaney, in whose auto Baus was riding at the 
time of the accident, was given damages of $255 for his 
smashed automobile." 

On the same day the State Gazette published the fol-
lowing story: 

~~() The State Gazette, Trenton, N . ]., Saturday Morn ing, 
December 27, . 1924. 

"TO DECIDE DAMAGES FOR 

LOSS OF LEG" 

"Seek $25,000 in New Trial for Baus Though 

Supreme Court Held $15,000 TIOo High" 
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"Appea l for a new trial at an early date to decide the 
amount of damages to be awarded Leonard Baus, of 
115 Rusling Street, for the loss of his right leg below 
the knee as the result of an auto-trolley crash in April, 
1922, on South Clinton Avenue, was made before Judge 
Marshall in Mercer Court yesterday mrorning. As counsel 
for Baus, M artin P. Devlin also asked authority to in-
crease the award extent from $15,000 to $25,000. The 
Court will announce a decision in a few days, it was de-
clared. lO 

"Baus was riding with James Meaney in the latter's 
auto when it was hit by a Trenton & Mercer County 
Traction C1ompany .trolley car in front of Meaney\; 
home on South Clinton Avenue. After debating one hour 
a Mercer court jury on January 5th, 1923, granted Baus 
$15,000 and Meaney, who was not injured in the mis-
hap, $255 for damages to his auto. The traction firm ap-
pealed and the superior court a short time ago decided 
that the Baus award was too high. A new trial to de-
termine only the amount to be awarded was ·ordered, the !O 
mperior court eliminating the matter of responsibility for 
the crash from the new hearing. 

"The superior court having already decided that the 
$15,000 jury award to Baus to be too high, Mr. Dev-
lin yesterday asked permission to raise the possible sum 
to $25,000. Katzenbach & Hunt law firm represents the 
trolley oancern." 

The reading of the articles of both newspapers would 
indicate that some person was delibe rately misrepresenting 
the result of this case, the effect of which was to affect h J 
the amount of damages. The article published by the 
State Gazette made my motion to increase the damages 
from $15 ,000 to $25,000 look rediculous. I went to the 
newspaper offices after the last publication and asked 
them why they insisted on misrepresenting the truth about 
this case. They stated they published the facts as they 
had received them, and told me if I would give them the 
correct facts they would see that they published them. 

I 
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I procured a copy of the opinion filed by' the Court of 
Errors on October 26, 1924, and gave it to them as the 
true facts of the case. I only requested that when they 
speak of the case they speak of it truthfully, and they now 
have all the facts. I did this to prevent what I consider-
deliberate misrepresentation by some person with intent 
to influence a reduction of the amount of damages recover-
able by Bau s. I ,did not request the publication of any . 
kind of newspaper article except that I request ed that if 

10 they publi shed anything they publish the truth. The de-
fendant in his brief, says that t did not deny authorship 
of the newspaper article, because my answer to their 
question "Do you know who wrote it?" was "Do n't ask 
me anything about who wrote it." This perhaps was a 
denial framed in unhappy diction, but by reference to 
the discussion on p. 251 of the State of the Case , it will 
be seen that the answer was intended as a denial and I 
now deny it. My object was that if the newspape r spoke 
of the case it should speak of it truthfull y. 

20 On_--rki¼*&.OJJc>JtL~·-
T renton £: vening Times, M,onday, January 26, 1925 

"BAUS DAMAGE SUIT IS BEING 

RETRIED" 

"Re -trial of the suit of Leonard Baus of Rusling Street, 
against the Trenton & Mercer County Traction Corpora-
tion, for injuries he is alleged to have received in a crash 

SO between his automobile and a trolley c·ar on South · Clin-
ton Avenue April 29, 1922 , is being heard toda y by 
Judge Marshall and a jury in Mercer Gammon Pl eas 
Court. 

"At a trial several months ago, a jury granted Baus 
$15,000 damages for the loss of a leg in the crash . T he 
traction corporation appealed this verdict to the Court 
of l;.rrors and Appeals and a new trial was granted. 
Recently, on the motion of Counselor Martin P. Devl[n, 
representing the complainant, Judge Marshall raised the 
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damages asked from $15,000 to $25,000 and the latter 
sum is now being sued for. 

"A report made by Moses E. Hill, motorman, through 
the traction corporation officials, was that Baus' machine 
had run directly into his trolley car. Hill later died and 
his testimony could not be used in the first trial, however. 
Katzenbach & Hunt represent the traction corporation." 

The last paragraph of thi~ article shows that some 
person with information that knew the facts of the last 
trial delibera tely injected into this article a report of the 
motorman who was deceased, and whose evidence was 
attempted to be offered in the first trial and was overruled. 
These articles show that some person was interested in 
trying t::i, injure the plaintiff's cause before the Court. 

The T renton Sunday Times-Advertiser, which is the 
Sunday edition of the Trenton Times, on Sunday, J anu-

10 

ary 25th, 1923, published the article marked Exhibit 10 
D-1, p. 321, State of the Case. 

On the third day of the trial Mr. Hunt in Chambers 
made the motion for a mistrial. There is nothing in this 
article that is not true. I offered at p. 25 5, State of the 
Case, to risk the jury whether they had or had not read 
it, because the Judge had not seen it, I had not seen it 
myself, nor had either counsel for the defendant until 
it was called to their attention in the third day of the 
trial. 

This article was offered in evidence in Chambers. I 30 
objected to its being put in evidence, and my objection 
was overruled. I fail to see if it was put in evidence why 
it should not have gone to the jury. 

There is nothing in this case to show that any member 
of the jury read any of the newspaper articles in questi!on. 
I_ offered while in Chambers to ask the jury that ques-
tion, and counsel for the other side objected to its being 
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asked, but the Court in charging the jury, p. 313, State 
of the Case, said: · 

"Another matter to which I wish to call your 
attention is the fact that during the course of this 
trial mention has been made 1of a previou s trial 
had ~n this same cause between the same plaintiff 
and the same defendant. · I desire at this time to 
admonish the jurors that in your determi nation 
of this cause you are to be governed and con-

t() . . trolled solely by the evidence produced from the 
witness stand and in this court room at this trial. 
You are not to be swayed or influenced by any-
thing that you may have read in any newspaper 
or newspapers nor by anything that you may have 
heard on the outside with reference to a former 
trial. This is a trial de novo, and should be de-

. cided solely by the evidence produced here." 
It seems to me that no injury was done and that with the 

charge of the Court any po,ssibility of injury was elimi-
20 nated. · 

In the case of United States v. Ogden, 105 Fed . 371, 
the Court held: 

"A defendant convicted of a criminal case is 
entitled to a new trial where it is shown that some 
of the jurors read an article published in a n_ews-
paper before the case was submitted to the J~ry, 
which declared defendant guilty, and contamed 
many prejudicial statements and charge _s ~gain_st 
him which would not have been adm1ss1ble m 

'30 evidence, besides commenting upon his failure to 
testify in his own behalf." 

In this case it was shJwn that the jurors had read the 
articles and the articles were of a highly sensational order. 
In the case at bar it was not shown that the juror s had 
read .the article, notwithstanding that plai~tiff' s attorney 
offered to ask them. · . · . • · 
· All of the decisions hold that the jur~rs must have 

known of the article alr eady, and even in those cases the 
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court refuses to grant a new trial, as in the case of S~er-
wood v. Chicago & West Michigan Ry. Co., 88 Mich. 
I 08, which was a negligence case being tried a second 
time, the Court held: 

"During the second trial of a negligence case 
newspapers in the city where the trial was being 
held published an item stating the amount of the 
verdict recovered by the plaintiff on the first trial, 
whi,ch was read by a member of the jury, where-
upon the defendant's counsel requested the Court 10 
to arrest the progress of the trial and grant a new 
trial. The application was denied, and error is 
assigned upon the ruling as prejudicial, and es-
pecially so in view of the fact that the second 
verdict was larger than the first, and it is held 
that this rule if established would render incom-
petent every juror who knew the amount of the 
former verdict; that intelligent men who are the 
most competent jurors, are usually readers of 
newspapers which have the right to publish ver-
dicts and judgments rendered in the Courts, and 
that reading of such reports will not render jurors 
. " moompetent. 

In this case the newspaper articles in question were 
published during the course of trial. 

In the case of Fuller v. Fletcher, 44 Fed. 34 ( R. I.) 
the Court held: 

20 

"The fact that two of the jurors during the 
trial of a cause read the opinion of the Supreme 

3 
J 

Court, rendered on appeal from a former judg-
ment of the cause is not ground for a new trial, 
where it clearly appears that the opinion was not 
furnished by or at the instigation of the success-
ful party, and that the opinion was not taken 
into the jury box or laid before the jury." 

In the case of Colt v. United States, 109 Fed. 310, a 
criminal case, the Court in denying the moti 1on for a new 
trial · for alleged misconduct on the part of the jury in 
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requesting and receiving from the bailiff in charge of the 
jury during their deliberations, a copy of the Unite d States 
Federal Reports, said: 

"We are of the opinion that before a verdict 
can be rightly disturbed because of misconduct of 
the jury in reading papers ,or books not in evi-
dence, it must be made to appear that the jury 
was influenced in arriving at a verdict by what 
they read, or it was such that it would be pre· 
sumed to have influenced the verdict. It is not 
shown in this case, and such presumption cannot 
rightly be indulged from the facts shown. Th ere 
was no error, therefore, in denying a new trial." 

In the case of Colt v. United States, Supra, 190 Fed. 
310: 

"The granting of denial of a motion for a new 
trial rests very largely in judicial discreti,on of the 
Court, and it is not ordinarily reviewable upon a 
writ of error. Newcomb v. Wood, 97 Fed, 581, 
and Mattox v. United States, 146 U. S. 140-
146." 

Fields v. Dewitt, 71 Kansas 676: 
1. "Practice Supreme Court-Miscon duct of 

Jury. Presumption." 
1 . "Where articles discussing the merits of a 

case are shown to have been published during the 
trial in newspapers in general circulation in the 
community, it cannot be presumed upon review 
against the finding of the Trial Court, that they 
were read by the jury, there being no direct evi-
dence to that effect." 
2. "Jury and Jurors New Trial. R eading 

Newspaper Comment." 
"To support an application for a new trial 

upon the ground of misconduct of jurors, it is not 
sufficient to show that during the trial they read 
newspaper comments relating to the case, without 
showing that the comments were of such a charac-
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ter that they might have resulted in prejudice to 
the losing party." 

"The plaintiff claims that there is a presump-
tion that the jurymen did read them, and cites in 
support of the contention Meyer v. Cadwalader, 
49 F ed. 32 , and Morse v. Montana Ore Pur-
chasing Co., 115 Fed. 33 7." 

"Th e opini,on in each of these cases was the 
announcement by the trial Court of the reasoning 
by which it was impelled to grant a new trial, in 
the course of which it was in effect that under the 
circumstances, there present, the Court might be 
satisfied that certain newspaper articles published 
during the trial were seen and read by the jury, 
although there was no direct evidence to that 
effect." 

10 

"W hat is spoken of as a presumption in this 
connection is merely an inference based upon the 
unreasonableness of any •other conclusion. In a 
given case the Trial Court may be justified in 
believing that certain newspaper publications had 
been read by the jury, although there is no direct 
evidence of the fact, and in acting upon that be-

20 

lief, but it does not follow, that its failure to take 
that view, may be held by a reviewing Court to 

· constitute error." 
In re T hompson, 15 7 Michigan 670: 

"It is not ground for a new trial that the jurors 
read incorrect accounts of the case in the news-

" papers. 
In the case of Copeland v. Wabash Ry. Co., 175 Mo. 

650, a case in which a motion was made for a reversal of . 
a verdict on the ground of certain newspaper publications, 
the Court held: · 

"Farmer trial, re~ding newspaper account." 
"A fter the jury had retired to consider of their 

verdict, a juror secured a newspaper which said: 
'C opeland is suing Wabash Railroad for $3 5 ,-

3U 
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000. 00 for injuries received in ,the wreck at Mis-
souri City where eight men were killed. A coffin 
was bought for Copeland _ but he recovered. A 
trial last term of Court resulting in a hung jury. 
One of the jurors was for nothing and hung to the 
last, while one of the others was for $20,0 00.00, 
two for $15,000.00 and eight for $10,0 00.00. 
There is much interest in the case.' " 

"Held that some of the jurors pending the trial 
10 read this article furnished no ground for reversal 

of a verdict ,o.f $15,000.00." 
The article in question in the case at bar, known as 

Exhibit D-1 , State of the Case, stated nothing but what 
was true, and it stated only th;,legal question. T he law 
on any question can be read a juror by the Court or 
counsel on either side, but the Comf s opinion of facts 
cannot be read. 

Chief Justice Beasley said in the case of A llaire v. 
Allaire, 39 N. J. L . 113, speaking for the Cour t of Er-

"At ' rors and Appeals: 
"It is now argued as a ground for reversal in 

this court, that on the second trial of this cause, 
this opinion of the Supreme Court, on the law as 
well as the facts, was permitted to be read to the 
jury by the counsel of the defendant as a part of 
his argument in the opening and summing up of 
the case. The point is presented on an excep-
tion taken at the time." 

"This course thus alleged to have been taken at 
~,l b the ,trial, is now attempted to be justified, it eing 

insisted that it is in accordance with the ordinary 
tenor of practice. But this is a mistake . The 
customary mode has been to suppress all reference 
to the former trial, with regard both to the 
action of the jury and the court, except as to the 
decision of points of law. As to matters of law 
embraced in an opinion given on a motion for a 
new trial, the opinion can be ref erred to and used 
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in the same way and for the same purposes as 
judicial decisions contained in the books of reports 
can be. Plainly, counsel, in his addrses to the 
jury, can, for the purpose of presenting his views 
of the law of his case, call to his aid and quote 
the language delivered from the bench. The re-
ports are the repositories of the law, and can be 
put to use as such; but they are not the repositores 
of the opinions of judges on matters of fact. With 
regard to questions of law, they are precedents; I 0 
as they touch questions of fact, they have no such 

. " capacity. 
The jury knew there had heen another trial and coun-

sel on both sides quoted to the witnesses testimony which 
they had given in the former trial, and the Judge in his 
charge noted that there had been another trial. 

A motion was made in Chambers and addressed to 
the discretion of the Court for a mistrial, and that ques-
tion ,in this State has been decided it is not appealable. 

NEW J ERSEY CASES ON THIS POINT. 

In the case of Smith v. Brunswick Laundry Co., 93 
N. ]. L. 436, J. Black: 

3. "A refusal by the trial court to withdraw a 
ju11or or grant a non-suit for improper remarks by 
counsel is discretionary on the part of the trial 
judge and cannot be reviewed on appeal." 

10 

Price v. New Y 1ork Central R . R. Co . 94 N. J. L. 1 _O, 
Chief Justice Gummere: 

"Whether the trial court will order the with - 30 
draw al of a juror and direct a mistrial for al-
leged misconduct on the part of counsel in ad-
dressing the jury, is a matter addressed to the dis-
cretion of the trial court, and a refusal to take 
such action affords no basis for the reversal of a 
jud gment on review." 

" In this State the rulings ,of trial courts upon 
matters that are committed to their discretion do 

. , 
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not as a class constitute grounds for reversa l upon 
error. West v. State, 22 N. ]. L. 212 ; Do nnelly 
v. State, 26 N. J. L. 601 ; Haase v. Sta te, 63 
N. ]. L. 34." . 

"Such rulings are sometimes spoken of by the 
test writers as "not constituting ground s for 
error," or as "not reversible upon error," or as 
even described as the "infallible discretion of trial 
courts." Pow. App. Proc. 405. Lucke nbach v. 

·· . Seiple, 7.2.N.]. L. 478." .... . ... . 
In discussing the cases in the Brief of Defend ant on 

this question, they are all inapplicable and distingu ishable 
from the present case. In the first case cited, Gri ffen v. 
United States (Cir. Ct. of App., 3d Cir., 295 Fed . 437), 
the syllable quoted below shows that the jurors read the 
newspapers: 

2. "In the prosecution for conspiracy to de~ 
fraud the U. S. the Court erred in not withdraw~ 
ing a juror and granting a new trial where there 
fell into the hands of the jury newspapers stating 
that the prosecuting attorney said that five of the 
defendants had offered to make a clean breast of 
their part in the conspiracy and turn State 's evi~ 
dence, and held a written confession of three of 
the defendants in addition to two who had 
pleaded guilty." 

3. "Where it is admitted that the articles con~ 
cerning the case appeared on the front page of 
newspapers and there is no denial of statement 
made by counsel in motion for the withdra wal of 
a juror that members of the jury were seen read~ 
ing the JleWspaper, it cannot be urged that there 
was no direct evidence that the jury read the 
newspaper reports. " 

Meyer v. Cadwalader, Circuit Judge Acheso n, 49 
Fed. 32, is not an authority to the effect that there is a 
presumption that jurors have read or have seen news~ 
paper articles printed during the course of the trial , as 
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the Court in Fields v. De Witt, 71 Kansas 676, clearly 
sets forth the distinction, to wit: That in a given case 
the trial Court may be justified ,in presuming from the 
nature and extent of the publicity, that the jurors have 
seen and read the articles. 

People v. Stokes, 103 Cal. 193, is a criminal case, 
and it was shown that the ju:rinrs in that case had read 
articles which were highly prejudicial to the defendant, 
and rendered a fair trial of him impossible : 

"Where, upon a motion for a mis-trial in a 10 
criminal case, it is shown by the evidence of the 
officer in charge of the jury, that the jurors after 
retiring to deliberate upon this verdict, read an 
article in a local newspaper containing a report 
of the evidence in the case, including certain evi-
dence which the court had ruled to, be inadmissi-
ble, and also containing intimation that two of the 
jurors had been corrupted, and no contrary show-
ing 1is made by affidavits or otherwise, a new 
trial should be granted." JO 

In the case of W. Chicago St. Ry. v. Grenell, 90 Ill. 
P pp 30, is an authority merely for the statement that the 
reading by jurors of articles prejudicial to one of the 
parti~s is cause for a new trial. 

"It is well settled that the reading by jurors 
of newspaper articles prejudicial to one of the 
parties litigant, is cause for a new trial." 

The case of U. S. v. McKee, 3 Century Law Jour-
"" 1, ?S<,, is authority for the fact that there is no pre-
sumption that the jury read the newspaper articles. 3U 

ANSWER TO REASON 5. 

'' 5. The trial Court erred in charging the jury as fol-
lows: 'Negligence may be briefly defined as a failure to 
do what a reasonable and prudent person would ordinar~ 
ily do under like circumstances and in similar conditions, 
or what a reasonable and prudent person would ordinarily 
omit to do under the same ciircumstanc ·es'; and in charg-
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ing the jury as follows: 'Before there can be a recovery 
in this ciase by the plaintiff, the duty rests upon him to 
show that the defendant was, at the time of the injury 
complained of, negligent in the operation of this car, 
either that he did something a reasonable and prudent 
person would not ordinarily have done under the circum-
stances, or that he failed or omitted the doing of some-
thing that a reasonable and prudent person would have 
done under the same or similar circumstances. ' '' 

We submit that the Court's definition of negligence was 
proper under the case of K ·owalski v. Newark Pas senger 
R. Co., 15 N. J. L. J. 50 (b) 1892: 

"Reasonable care means, not extrao rdinary 
care, but such care as a reasonable man would 
exercise in view of all the circumstances presented 
to him. Such care as an ordinary pruden t person 
would exercise under the conditions existing at the 
time he is called upon to act." 

There is a definition of negligence given by the Court 
1of Errors and Appeals in New Jersey Express Co. v. 
N ,ichols, 3 3 N. J. L. 440: 

"Negligence as a relative term, dependin g upon 
the circumstances under which the injury was re~ 
ceived, and the obligation which rests on the 
party injured -to care for his personal safe ty. A 
person crossing a railroad track, though rightfully 
there, must be on the alert, to avoid injury from 
trains that may happen to be passing; so ·one walk-
ing along the carriageway o,f a public street, must 
exercise caution to escape being run over by ve~ 
hides; but a person walking along the sidewalk, 
which is appropriated exclus ,ively to pede str,ians, 
need not observe the same care as would be re~ 
quired of him in crossing the track of a railroad, 
or walking along the carriageway of a crowded 
street. If he observes as much care and circum~ 
spection as would serve to protect him from such 

danger s as· are usually incident tO" walking on the 
'sidewalks, he cannot be said to have omitted such 
precautions as would preclude him from maintain-
ing an action for injuries · he may receive from 
wagons wrong'fully there, unless it appear, that 
being aw are ·o-f'the extraordinary risks to which he 
is exposed, ·he rashly places himself 1in the way of 
d - ,, anger. ·, - -

Thomas v. Corts-olidated Traction Co., 62 N. J. L. 
36, New Jer sey Supreme Court: · 10 

"1. Whilst a street car company has the right 
· to pla ce a pile of car track -rails upon the street, 
··temporarily, for its use in reconstructing or re-
pairing ,its car track, YET IT IS BOUND TO THE 
DUTY . TO · EXERCISE ' REASONABLE CARE TO 

. GUARD THE - PUBLIC, USING THE STREET, 
AGAINST THE DANGER ARISING FROM THE RAILS 
s_o PLA CED UPON THE STREET, and in the night-
time to place a guard or signal of warning to per-
sons using the street, and this duty exists whether 10 
the pile of rails be · placed in the gutter of the 
street ·or in some other portion thereof." 

· Fox -..,. Wh arton, 64 N. J. ·L. 453, New Jersey 
Supreme C ourt : · 

_ "1. Wheri the work · of the construction, repair 
or altera tion of a str'eet railway track in the streets 
of a oity· ,is authorized by law, and excavations 
are I?ad e in such work, ·which are to he kept open 
at mght,- the -duty is incumbent upon those in the 

f f a J per ormance ·o the work, ·under a contract w,ith 
the · street -railway company, TO EXERCISE 
REASONABLE CARE -TO GUARD SUCH EXCAVA· 
TION TO PROTECT THOSE IN THE USE OF THE 
STREETS FROM INJURY FROM SUCH EXCAVA · 
'fION S." 

Sebeck v. Plattdeutsche Volkfest Verein, 64 N. J. L. 
624, Court of Errors and Appeals: 

"Th e owner of a private park who -invites the 
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public to it £or the purpose of lookin g on at an 
exhibition of fireworks is not relieve d from all 
responsibility for the safety of his guests by 
reason of the fact that the exhibition is to be given 
not by himself but by an independen t contractor. 
HE IS BOUND TO USE REASONABLE CARE TO 
PROVIDE THEM WITH A SAFE PLACE FROM 
WHICH TO VIEW THE EXHIBITION. HE IS 
FURTHER BOUND, IN MAKING HIS CONTRACT, 

IO TO USE CARE TO SELECT A SKILLFUL AND COM· 
PETENT PERSON TO GIVE THE EXHIBITION. II 

Danbeck v. New Jersey Tract ,ion Co. , 57 N. J. L. 
462, New Jersey Supreme Court: The charge of the 
court below (p. 464) is as follows: 

"To EXERCISE ALL REASONABLE CARE TO 
PREVENT INJURY COMING TO THE PLAINTIFF 
lN CONSEQUENCE of the position of danger he 
had been invited to assume; and secondly, to ab-
stain from doing any act which might increase 

14' the danger necessarily incident to the position he 
was induced to assume." 

The Court affirmed this language of the C ourt below. 
Kaufman v. Bush, 69 N. J. L. 645, Cour t of Errors 

and Appeals: 
"2. Where there is testimony competent to 

prove that a child five years of age , who had 
strated to cross a highway at a public crossing in 
full daylight, was run down after going only four 
or five feet from the sidewalk by a horse which, 

30 when the plaintiff left the sidewalk, was seen ap· 
proaching the crossing at a high rate of speed 
from a point somewhere about the midd le of the 
block, there was no error in the trial court in re· 
fusing to non-suit the plaintiff ( the child ) OR IN 
LEAVING TO THE JURY THE QUESTION 
WHETHER OR NOT THE DRIVER, WHEN HE AP· 
PROACHED THE CROSSING, WAS USING REASON· 
ABLE CARE TO OBSERVE ITS CONDITION AND 
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TO HAVE HIS HORSE UNDER SUCH SPEED AND 
CONTROL AS THE CONDITIONS OBSERVABLE BY 
HIM REQUIRED OF A PRUDENT DRIVER. 

Sutphen v. Hedden, 67 N. J. L. 324, Court of Errors 
and Appe als : 

" 1 . Where the abutting owner or those under 
him find it necessary in the improvement of the 
abuttin g piioperty to make excavations in or along 
a city street, IT BECOMES THEIR DUTY TO EX-
ERCISE REASONABLE CARE TO PROPERLY. GUARD 10 

. '' THE EXCAVATION TO PREVENT ACCIDENT. 
Burns v. L ehigh Valley R. R. Co., 74 N. J. L. 120, 

New Jersey Supreme Court: 
"T here being evidence tending to show that 

plaintiff, while upon a public bridge that was 
being repaired by defendant's employ es, stepped 
upon a plank which (unknown to him) had been 
loosened by them in the course of such repairs, 
and that the plank turned under his weight and 
caused him to fall, sustaining personal injuries, 
to recover for which action was brought__,HELD, 
not erroneous to charge the jury that if the danger 
which occasioned plaintiff's injury was a hidden 
danger, caused by the action of the defendant, 
it was incumbent upon defendant to guard against 
such hidden danger by giving warning to or pro-
tecting a passerby who was lawfully upon the 
bridge.'' 

20 

The Court charged (p. 123) as follows : SO 
" .................. it was incumbent upon the defendant to 
guar d against a hidden danger of that kind by 
giving warning or protecting a passerby who was 
lawfu lly upon the bridge ." 

Counsel raised the point that that language made the 
defendant an insurer, and the legal duty of the defend-
ant was limited to the exercise of reasonable care to pre-
vent injury to others. The Court said that the instruction 
is to be considered as the jury must be taken to have con-
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sidered it, that is to say, as applied to the concrete facts 
which were in evidence before them. This case went to 
the Cou rt of Errors and Appeals, and was affirmed in 
75 N. J. L. 940. . 

Blumenfeld v. Hudson, &c., R. R·. Co., 89 N . J. L. 
580, Court of Errors and Appeals: 

"In an acti,on for damages against a railroad 
company for injuries sustained by the plaintiff 
because of the agent of the defendant closing the 

.10 entrance doors of its train before the plaint iff was 
fully within the train, a charge by the trial court 
to the jury that 'THE DUTY OF THE DEFE NDANT 
COMPANY THROUGH ITS AGENTS AND SER-
VANTS WAS AND IS TO USE REASONABLE 
CARE FOR THE SAFETY OF ITS PASSENGERS 
upon its station platform and as they enter and 
leave their cars' is not, per se, erroneous; an ob-
jection to such charge does not raise the question 
whether or not the plaintiff was entitled to have 

20 the jury instructed that under the circumstances 
reasonable care was a high degree of care ." 

:~o 

We submit the definition of reasonable care was cor-
rect, but to quote the language of the affirming opinion 
of the Supreme Court, at p. 332, State - of the Ca se:-
"That the motorman must not only do what a reasonable 
person would have done or omitted, but also what a pru-
dent person would have done or omitted. If it be con-
ceded that the definition was not accurate, certainly it 
was not harmful to the defendant, but, on the contrary, 
was beneficial to it, for it required a double test in order 
to justify a finding of the motorman's negligence. " 

The following cases sustain the Supreme Court on this 
point: 

Rogers v. Colt, 21 N . J. L. 704, Court of 
Errors and Appeals : The error in the charge of 
the court below in favor of the appealing party 
cannot be taken advantage of by him to reverse 
the judgment. 
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Dodge v. State, 24 N. J. L. 455, New Jer-
sey Supreme Court. 

29 ~ye. 417: "Negligence consists in doing 
somethmg or omitting to do something which a 
person of ordinary prudence and care would not 
have done, or would not have omitted to do 
un~er like or similar circumstances . Louisville: 
etc., R. Vo., v. Carmon (Ind. App . 1898), 48 
N._ E. 1047, 1049; Missouri, etc., R. Co. v. 
Milam, 20 Tex . Civ. App . 688, 690, 50 S. W. t 0 
417, and oth : r cases there cited." 

C 
In thfe Ecase of Kargman v. Carlo, 85 N. J. L. 632, 

ourt o rrors and Appeals : 
. 7 .. "So, long as the law is stated correctly and 
~ntell1g~ntly, the ultimate test of the soundness of 
mstructwns to the jury is, not what the ingenuity 
~f counsel can, at leisure, work out the instruc-
tions t~ mean, but how and in what sense, under 
the ev1d~nce before them and the circumstances 
of the tnal, would ordinary men and jurors un- • 0 
derstand the instructions as a whole." 

ANSWER TO REASON 6. 

'' 6. ~he trial Court erred in ref using to charge the de-
fendant s twelfth request, which was as follows 'If Mr 
~aus saw the trolley car approaching without reducin~ :s speed, ~s he said he did, and saw that Mr Meaney 

as not gomg to stop, and observed these things in time 
to enable Mr. Meaney to avoid a collision by stopp1·ng 1·f 
told to do th · ::JU so, en it was the duty of Mr. Baus to tell Mr. 
:~a ney to sto~, and his failure to do so amounts to con-
_1bu:ory negligence and requires you to bring in a ver-

dict m favor of the defendant. " 

re : e submit the Court did not err _in denying the above 
B q e,st of. the defendant, for the reasons set forth in Mr 

aus testimony: · 
Q. Why didn't you tell Mr. Meaney to stop 
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his automobile so that it didn't get on the track 
in front of the trolley car? 

A. Mr. Meaney was making the turn and 
making it careful, I didn't think it best to inter-
rupt him. · 

Q. Mr. Meaney didn't see the trolley , did he? 
A. He saw it down to Mantel's. 
Q. Why didn't you tell him t-o stop before he 

got on that track? 
1 fl A. I didn't think it was necessary for me to 

do any hollering because he had good judgment, 
if I hollered maybe he wouldn't do as good, I 
think it is bad to interfere with people at a time 
like that. 

Q. Mr. Baus, didn't you know he wa s running 
his own life and your life and the life raf the 
passengers into danger through bringing this auto-
mobile right on the track in front of the trolley 
car? 

20 A. I know it was dangerous, yes. 
Q. Why didn't you tell him to stop? . 
A. I didn't see why I should, he was the big-

gest way around and if he had three seconds 
longer time he would have been aJ:iound out of the 
way, just three seconds, maybe four, and he would 
have been all the way around. 

This quotation from the testimony shows that the _effe~t 
of the request would have been to direct a verdict I? 
favor of the defendant. Under the facts in the case this 

30 could not be done. I refer to my argument and cases 
cited under my Answer to, Reason No . 3. T he court 
was bound to deny the request for to have grante d it the 
Court would have decided the conduct of the plaintiff as 
a question of law, when it was a question where his ne?-
ligence or contributory negligence, and the facts and cw 
cumstances of his conduct at the time were questions for 
the jury to determine whether or not he was guilty of 
negligence or contributory negligence, and the Court 
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properly denied the request of the defe~d_a~t, and . prop-
erly submitted the question of the plamtiff s negligence 
and contributory negligence and the negligence of the de-
fendant to the jury, and this Court so decided in its 
opinion in previous argument of this case. Vol. 2, Adv. 
Rep. No. 45, Nov. 8, 1924, p. 1669, found under cases 
cited under R eason No. 3 of the Brief, ~ l >./: 

CONCLUSION. 

d d O b 29th 1922. The . : () . This acci ent occurre on cto er , 
plaintiff has lost his leg and received injuries so serious 
that his earning capacity has been ended. He has a con-
dition that will grow worse instead of better. His case 
was tried ion J anuary 3d, 1923, and rule to show cause 
was taken and argue,d. Appeal was made to the Supreme 
Court on Er ror and then to the Court of Errors and Ap-
peals, where it was reversed, on the question of the rul-
ing of evidence. The case was tried again on January 
26th, 27th and 28th, 1925, and is now on appeal. 0 We submit that this case has • received a fair and a 
meritorius trial, and no substantial error has been made 
that could in any manner have affected the merit of the 
case either on the question of liability, or on the question 
of damages. 

Under P amphlet Laws, 1912, p. 382, section 27: 
27. "Reversal or new trial on merits. No judg-

ment shall be reversed, or new trial granted on 
the ground of misdicretion, or the improper ad-
mission or exclusion of evidence, or for error as 3U 
to matter of pleading or procedure, unless, after 
examination of the whole case, it shall appear that 
the error injuriously affected the subst~mtial rights 
f ,, 

o a party. 
I quote some New Jersey cases where this section is 

applied: W icks Bros. v. Lamp Co., 85 N. J. L. 322; 
Murphy lJ. M arrone, 86 N. J. L. 663; Connolly v. Pub-
lic Service R ailway Co., 94 N. J. L. 157; Maagget v. A. 
Brawer Silk Co., 95 N. J. L. 72, New Jersey Supreme 
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Court; Bussy v. Hatch, 95 N. J. L. 56, New Jersey 
Supreme Court. 

Plaintiff-respondent respectfully submits that the judg-
ment 1of the -Supreme Court affirming the decision of the 
Mercer County Court of Common Pleas E,€ tL € Oft-be-
low should be in all matters affirmed, and the appeal of 
the defendant-appellant --'1:>e dismis~ect · ·.: 

MARTIN P.~DEVLIN , 
, • - A itprne:y and Counsel for 

111 Plaint~ff-~esp~nde_n~ .. . 




