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(Filed June , 12, 1925.) 
IN CHANCERY , OF NEW JEifSEY 

-.... - . 

Between: 

. .. .;,-

John Eisele, Jr., S. Wood Mc-
Clave, Jr .; Daniel A. Higgins, 
Robert C. Winters, Herbert L. 
Post , Otto Meyer, George H. 
Lam back, Louis R. James, An-
nie Weiler, Executrix, etc. of 
th e Estate of Frederick Weil-
er , deceased, and Anna Eisele, 
and Marshall Van Winkle, exe• 
cutor s etc. of the Estate of 
John Eisele, deceased .. 

On Bill, etc. 

Co·mplainants, 
vs. 

The First National Bank of 
Edgewater, New Jersey, Rollo 
Steenland, and Elmer J. S. _ 
Coe. 

BILL OF COMPLAINT 

The complainants, John Eisele, Jr. of Englewood, 
New Je r sey, S. Wood McClave, Jr. of Englewood, 
New J ersey , Daniel A. Higgins, of Edgewater, New 
Jersey , Robert C. Winters, of Leonia, New Jersey, 
Robert L. Post of Cliff side, New Jersey, Otto Meyer 

10 

20 

of Edgewater, New Jersey, George H. Lembach, of 
0liffs ide·, New Jerse y, Louis R .. James, of Edgewater, 30 

New Je r sey , Annie Weiler, Executrix of the Estate 
of Fr ederick Weiler deceased, of Edgewater, New ' -
Jersey, Marshall Van Winkle, of Jersey City, New 
Jers ey, and Anna Eisele, of Weehawken, New Jer-
sey; Ex ecutor and Executrix of the Estate of John 
Eisele deceased, respectfully show that: 

• 



2 
Complaint 

1. At all the time hereinafter mentioned the de-
fendant, The First National Bank of Edgewater, was 
and still is a corporation organized and existing un-
der and by virtue of the laws of the United States, 
of America, located and doing business at all time 
hereinaft er mentioned in the Bor,ough of Edgewater, 
in the County of Bergen and State of New Jersey. 

2. At all the time hereinafter mentioned and be-
lO tween the First day of July, 1920, and the Eigh-

teenth day of April, 1921, John Eisele and Freder-. . 

erick Weiler, and the complainants, John Eisele, Jr. 1 

Daniel A. Higgins, Louis R. James, George H. Lem-
bach, S. Wood McClave, Jr., Otto :Meyer, -Henry L. 
Post, Robert C. Winters, and the defendants, Elmer 
J. S. Coe, and Rollo Steenland, were -the Directors of 
the defendant, The First National Bank of Edge-
water. 

3. On the 28th day November, 1922, John Eisele 
20 died, leaving a Last Will and Testament, which was 

thereafter, and on December 12, 1922, duly admitted 
to pr,obate, by the Surrogate of sai4 _County, of Hud-
son, and Letters Testamentary thereon were issued 
to the complainants, Marshall Van Winkle and Anna 
Eisele. 

4. On or about June 22, 1922, Frederick Weiler 
died, leaving a Last Will a~d Testament, which was 
thereafter duly adm.itted _ to probate, by the Surro-
gate of the County ;of Bergen, and Letters Testamen-

!{f > tar y thereon were- issued to Annie Weiler. 
5. At all the ti)Jle hereir1aftr,r mentioned, the said 

defendant, Elmer J. _S. Coe was the cashier of The 
First National Bank of Edgewater, and as such 
ca.shier was. in general charge of mone y by checks . 
drawn on the said defendant, the certification- of _ 
checks, the collection of mone ys, and in general the -- . . 
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usual duties of cashier in a National Bank of the 
character of the defendant. 

6. At all times, hereinafter mentioned, George 
B. Hitchcock, Inc., -was a corporation duly organized 
and authorized under and by virtue of the laws of 
the State of New Jersey and located at and doing 
business in the _ Borough ,of .Bogota, County of Ber-
gen and State of New Jersey. 

7. On or about the 18th of August, 1920, George 10 
B. Hitchcock, Inc. deposited two (2) checks in the 
Defendant The First National Bank of Edgewater, 

' drawn on the Bogota National Bank, one in the sum 
of $10,500, and the other in the sum of $12,900, both 
,of which checks were: deposited . to the account of 
George B. Hitchcock Inc. both of which checks were 
duly protested by the Bogota National Bank, and 
were returned to the defendant, Th.e First National 
Bank of Edgewater, marked, "insufficient funds," 
and were not paid. 20 

8., At the time the two checks were deposited, as _ 
aforesaid, George B. Hitchcock, Inc. had a ca.sh bal-
ance to its credit in its account in the said defend-
ant, The National Bank of Edgewater, of an amount 
not exceeding, $1067.77. 

9. About the time of the two deposits, made by 
George B. Hitchcock, Inc. as aforesaid, or shortly 
ther eafter, and before the return of the two protest-
ed checks, from the -Bogota National Bank, the said 
Ge,orge B. Hitchcock, Inc. through its officer or 30 
agent, presented certain checks for payment to the 
defendant -The First National Bank of Edgewater, 

,_ ' 
drawn upon said bank by said defendant, George B. 
Hitchcock, Inc. and that thereupon the said def end-
ant, Elmer S. Coe, who was the cashier of the de-
fendant The First National Bank of Edgewater, ' . 
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paid the said checks to the holders thereof. That 
the bank thereby incurred a loss of $23,400, besides 
protest fees. 

10. The defendant, Elmer J: S. Coe, unlawfully 
credited the Hitchcock Inc. account and paid the said 
checks without the consent or knowledge of the 
other Directors ,or any of them, or any of the officers 
of the defendant The First National Bank of Edcre-b 

lO water. 
11. The defendant, The First National Bank of 

Edgewater at this time had a paid in Capital of One 
Hundred Fifty Thousand dollars, ($150,000) and a 
small amount of undivided profits, but it did n ot 
have any surplus over and above its Capital and un. 
divided profits, as aforesaid. 

12. As soon as the two checks on the Bogota Nn-
tional Bank had been returned uncollected a critica 1 

situation existed and a Directors' meeting was held 
20 on September 2, 1920, at which all the Dir ectors 

were p1·csent. 
13. It was at the time of this meeting believed by 

the defendant, The First National Bank of Erlge-
water, its officers and directors, that the over-pay-
ment of the checks of George B. Hitc~cock ) Inc. 
,vhich · had bee·n r~turned protested and unpaid by 
the Bogota National Bank, had caused a per manent 
and total loss to the defendant, The Fi r st :National 
Bank of Edgewater, of the sum -of $23,100.00 tbe 

:~,, -total of the two checks, except the sm all balance 
which the said George B .. Hitchcock, Inc. had on rle-
posit with the defendant, The First N aticnal Bank 
of Edgewater, 

14. At this meeting, the entire situation was ex-
plained to the Directors, in detail in the pre sence 0f 
the attorne y of the bank. The attorne y for the 
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bank, believing that the bank had suff e:red a total 
and permanent . loss, advised the Directors, that ow-
ing to the financial condition of the bank, the over-
payment of the checks impaired the Capital and un-
divided profits to such an extent that the Directors 
would be compelled to either go to jail, close the bank 
or make up the loss sustained in some manner .. 

15. After a discussion, it was decided that the 
Directors should establish a fund of proper account, 
to be known as the account of John Eisele a~1d 
others, out of which any loss sustained by the bank 
on account of the Hitchcock loss, would be paid, in 
order that it might continue business, and that the 
Directors, should pay into such account of John 
Eisele and others, enough moneys to take care of 
the situation created by the indebtedness ,of George 

lQ 

B. Hitchcock Inc. It was · agreed that each Director 
should contribute to the fund a proportionate 
amount equal t,o the amount of their capital stock. 20 
and as a result of such agreement, the sum of 
$28,998.40 was contributed by the Directors in 
amounts according to their Capital stock, as f~llow~: 
Joh n Eisele . . . . . . . . 66 $8,870.40 Check 
Joh n Eisele, Jr. . . . . 10 1,344.00 Check 
Daniel A. Higgins . . 10 1,344.00 Check 
L., R. James . . . . . . . . 10 1,344.00 Check 
George B. Lembach . 10 1,344.00 Check 
S. Wood McClave, Jr. 10 1,344.00 Check 
Ott o Meyer . . . . . . . . 10 1,344.00 to be paid 30 
H. L. Post . . . . . . . . . 10 1,344.00 Check 
Rollo Steenland . . . . 10 1,344.00 Check 
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President of the Edgewater Trust Company and a 
Mr. Doremus, who was the cashier of the said Trust 
Company. At this meeting; the ,old Directors resign-
ed and a new Board of Directors was elected. At 
the time of the transfer of th ·e stock as aforesaid, 
the matter of George B. Hitchc,ock Inc. was gone in-
to fully and explained in great detail, and also the 
manner in which the money paid in by the said 

10 Hitchcock Inc. had been deposited in the name of 
John Eisele and Others, and the circumstances sur-
rounding the matter and Doremus and Lowe stated 
that they fully understood the situation, and agreed 
that the same method be continued in the future and 
to pay over to the Directors the money when pay, 
ment had been made in full. 
· 23. · On information and belief the said George 

B. Hitchcock Inc. has fully paid the a1nount of money 
which was due the said defendant, but said payments 

20 have not been deposited or credited to the account 
of John Eisele and Others, since April 17, 1921, but 
on the other hand the moneys in said account have 
been withdrawn or- credited to some other account 
by the defendant without the consent of, or notice to 
the complainants or defendants Coe or Steenland. 

24. .Although the said money has ·been fully paid 
and demand has been made frequently for payment, 
either by said complaintants in person or by some-
one in their behalf, no part of said . money •hns been 

:w paid, and the said defendant, wrongfully, refused- arid 
still refuses to pay said money or any part thereof. 

25. The complainants further say that the 
money that was paid to the defendant was paid un-
der mutual ·mistake of facts, and .that the defendant 
has been unjustly enriched to the extent of the pay-

9 
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men ts made by the complainants and defendants, 
Coe and Steenland .as afo;resaid. 

Complainants are without adequate remedy in the 
courts ,of law and therefore pray: . 

1. That the First National Bank of Edgewater, 
Rollo Steenland and Elmer J. S. Coe, who are the 
defendants in this cause may answer this bill of com-
plaint and each statement herein made. 

2· That the defendant the First National Bank lO 
of Edgewater, may be ordered to make discovery on 
oath of the books, paper notes, minutes, agreem~nts 
?r other documents which are or may have · been in 
it s possession or under its ·control relating to the 
matters in controve~qi _s_c~.~e. __ .,iP~ 

3. That the defencta~m~~ 'to accoun?-
to the complainants, as to the answer, in which the 
p: yments of the indebtedness of George B. Hitch-
eock have been credited, and to that account and the 20 
method, time and amounts of the payments. 

_4. That if the moneys paid by said George B. 
Hitchcock Inc. have been credited to the Special ac-
count of John Eisele and Others that said fund may 
be decreed to be held in trust for the benefit of the 
complainants and the defendants, Rollo Steenland, 
and Elmer J. S. Coe, and that the defendant has no 
right, title or interest in said fund. 

_5. That if the moneys pa.id by said George B. 
Hitchcock, Inc. have not been credited to the Rpecial 30 
account of John Eisele and Others, that the defen-
dants may be compelled to account to the complain-
~nts for the said m~ey_ so~~ df./~.,~~ 

6. That the defe~may be decreed to h{;e ~--------
held the moneys paid by the said George B. Hitch-
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cock Inc., and Others as Trustees for the benefit of 
the complainants and the defendant, Rollo Steenland 
and Elmer J. S. Coe.:r~ h~~rJ,/~ 

7. That the ~efendanymay, by decree be •or&er-
ed to pay the said money to the complainants and the 
defendants, Rollo Steenland and Elmer J. S. Coe, or 
their respective solicitors, upon such terms and at 
such time as the court may decree or that the money 

10 may be ordered paid into this court. 

20 

8. That a writ of subpoena may issue command-
ing said defendants to answer this bill of complaint 
and to abide by such decree as this court may make 
in the circumstances. 

9. That the c,omplainants may have such other 
and further relief in the premises as may be equit-
able and just. 

Seufert and Elmore. 

11 
Answer 

IN CHANCERY OF NEW JERSEY 

Between: 
John Eisele, Jr., s. Wood Mc-

Clave, Jr., Daniel A. Higgins, 
Robert C. Winters, Herbert L. 
Post, Otto Meyer, George H. 
Lambach, Louis R. James, 
Annie Weiler, Executrix, etc., 
of tthe Estate of F'red.erick 
Weiler, deceased, and Anna 
Eisele and Marshall Van Win-
kle, executors, etc., . of the On Bill, Etc. 
Estate of John Eisele, de-
ceased, 

Complainants, 
vs. 

The First National Bank of 
Edgewater, New Jersey, Rol-
lo _Steenland, and Elmer J. s. 
Goe ' 

Defendants. _____________ , 

ANSWER. 

The a~swer of the First National Bank of Edge-
water, New Jersey, a corporation organized under 

10 

20 

the laws of the United States 30 
'rhe defenqant, the First National Bank of Edge-

water, New ·Jersey, answering the bill of complaint 
says that: · 

1. It admits paragraph 1. 
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2. lt admits paragraph ,2.-
3. It admits paragraph 3. 
4. It admits paragraph 4. · 
5. It admits that said defendant, Elmer ~ J. S. 

Coe, was the cashier of the First National Bank of 
Edgewater, New Jersey, as alleged 
5, but avers that he occupied such 
until October 7th, 1920. 

6. It admits paragraph 6 .. 
7. It admits paragraph 7. 
8. It admits paragraph 8. 
9. It admits paragraph 9. 

in para~·raph 
position only 

10. It admits that the Hitchcock Inc. account 
was credited and that said checks were paid, as 
alleged in paragraph . 10, but has no · knowledge or 
information sufficient to form a belief as to the 
remaining allegations in said paragraph. 

11. It denies paragraph 11 and avers that the 
20 capital account at this time, August 1~ 1920, showed 

a capital of $50,000. a surplus of $35,000. and un-• 
divided profits of $6,882.50 .. 

12. It admits paragraph 12. 
13. It admits paragraph 13. 
14. It admits at said meeting the financial con-

dition of the bank was discussed and that it was 
stated that the capital and undivided profits were 
greatly impaired, but has no knowledge or informa-
tion sufficient to form a belief as to the remainder 

:{11 of said paragraph, 14. 
15. It admits that the directors contributed mon-

ey to the bank, as alleged in paragraph 15, but avers 
that said contributions were made as gifts to the 
bank and were credited to the undivided pr ,o:fits ac-
count, and further aver~ that the sum total of the 

13 · 
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contributions of the directors as shown by the in-
dividual list in said paragraph is $23,654 and not 
$28,998.40, as alleged _ip. said paragraph. 

16. It denies paragraph 16. · 
17. It admits the allegations in paragraph 17 

except that George B. Hitchcock was present at 
said meeting of the board of directors as to which 
allegation, it has not sufficient knowledge or infor-
mation to form a belief. , 

18. It admits that $5,033.34 was received from 
George B. Hitchcock, Inc. on October 13, 1920, and 
that $1067.77 was received fr-om said company on 
October 7, 1920, as alleged in paragraph 18 -but 
v.vers that said payments were credited . to the un.,, 
divided profits account, . and it has no knowledge or 
information sufficient to form a belief as . to the 
remaining aliegati-ons in said paragraph. 

19. It denies paragraph 19. · 

10 

20. It admits the receipt of $5,033.34, as alleged 20 
in para.graph 20, but avers that said payment of 
$5,033.34 was credited to t}:le undivided profits ac-
count, and denies the remaining allegations of said 
paragraph. 

21. It admits that payments were made by 
George B. Hitchcock Inc. up to April 21, 1921, as 
alleged in para.graph 21, but aver~ that said pay .. 
ments were credited to the account of J,ohn Eisele 
~nd Others Special, only after December 29th, 1920 
when said account was . opened, and it admits that 30 
there was $11,771.83 in said account on April 21, 
1921. 

22. It admits that on April 16, 1921, a special 
meeting of the . directors was called, the old Board of 
Directors resigning and a new one elected, and the 
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matter of George B. Hitchcock, Inc., was disc~ssed, 
as alleged in paragraph 22 and denies the remainin O' b 

allegations of said paragraph. 
23. It admits paragraph 23. 
24. It dmits that said money due from George 

B. Hitchcock Inc. has been fully paid and -th at no 
part of said money has been paid to complainants , 
as alleged in paragraph 24, and denies the remaining 

10 allegations of said paragraph. 
25.. It denies paragraph . 25. 
26. On or · about August 18th, 1920, : George B. 

Hitchcock , Inc., deposited two checks in the defend --
ant bank, one for $10,500. and the other for $12,900 . 
and drew said money from said bank by checks be-
fore said checks so deposited were returned unpaid, 
creating a condition of such insecurity and danger 
to the assets of said bank as the result of said loss 
of $23,400, that the directors of said bank soon there-

20 after met and decided to make such permanent con-
tributions to said bank as would be required to make 
up said loss, in -order that the reputation of said 
bank and its directors might not be injured, that a 
run on s&id bank might be avoided, that law-suits 
against ,said bank and its directors might be pre-
vented and that the faith of the public · in the in-
tegrity and business ability of said directors might 
not be in question, and upon the payment of such 
contributi~ns into the undivided profits account of 

;~,, said bank, the bank's former financial condition was 
re-established and the matter was closed. 

William B. Gourley, 
Solicitor of Defend ;mt, 

First National Bank of Edgewater, 
New Jersey. 

Between 

15 
Replication 

IN CHANCERY OF NEW JERSEY 

Joh n Eisele, Jr., et als, 
Complainants, 

and 
The First National Bank of On Bill &c. 

Edgewater, New Jersey, et 
als, 

Defendants. 

REPLICATION 

The Complainants herein replying to the Answer 
-of t he def end ant filed herein respectfully allege: 

10 

1. They severally deny the allegations set forth in 
par agraphs numbered 15 and 26, and as to the several 
othe r allegations set forth in the said Answer, these 
complainants join issue with the said defendants. 20 

Respectfully ·, 
Seufert and Elmore, 

S~licitors and of Counsel for 
Complainants. 

30 
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On Pleadings and Proofs 

IN CHANCERY OF -NEW JERSEY 

Between - ; 
John Eisele, Jr., et al.., · 

Complainants ~ M d 
d emoran um-an 

Th F . t N t· 1 \ Opinion e 1rs a 10na Bank of 
Edgewater, N. J ., et al., 

Defendants. / 

On Pleadings and Proofs 

Messrs. Seufert and Elmore, and Mr. lVfarshall 
Van Winkle, for the complainants. 

Mr. William B. Gourley, for The First Nation al 
Bank of Edgewater, de.f endant. 

0 Lewis, V. C.: 
2 

This bill was filed t,o impress a trust on certain 
funds claimed to be held by the defendant, The First 
National Bank of Edgewater, and which were plac-
ed with the bank in or about the year 1920 under 
these circumstances: A depositor in the bank had 
been permitted to draw against checks on othe r 
banks , which he had deposited in the Edgewater 
bank, and which, later on, were protested f.or non-
payment, resulting in a heav y overdraft amountjn g 

::,, to over $23,000.. The Edgewater bank's capit al, sur-
plus and undivided profits were small, and this over-
draft seriously crippled the bank. It appears that a 
meeting of the directors was called to cope with the 
situation , and as a result thereof a sum sufficient to 
meet the deficit was paid into the bank by member s 
of the Board of Directors, which has been held by 
the bank ever since, notwithstanding the fact that a 

17 
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shor t time after the deficit was thus met, the de-
positor's overdraft was satisfactorily adjusted, and 
eventually paid in full by him. Subsequently, the 
cont rolling interest in the bank was taken over by 
The Edgewater Trust Company, and new officials 
came in. The present complainants contend that the 
bank now has the overdrawing depositor's money in 
full, and also the funds of the directors, which were 
provided to cover the supposed loss, amounting in all 10 
to $51,565.60, of which amount they assert $28,165.-
60 the bank is neither equitably, legally, nor morally 
entitled to retain~ 

The defendants contend, however, that this money 
was voluntarily paid by the complainants, and that it 
ten ded to enhance the value of the stock held by 
the m, and that that enhanced value was reflected 
back in their favor upon the transfer of the controll-
ing interest, to The Edgewater Trust Company, and 
tha t, therefore, the bank is entitled to hold these 20 
moneys as assets of its own. 

The proofs do not establi _sh that the value of the 
stock upon its acquisiti ,on by the present controlling 
inte rests was either advantageously or disadvan-
tag eously affected by the facts indicated. Stripped 
of all the technicalities urged in behalf of the con-
tention of the defendants, I feel that the situation 
pres ented is the simple one where one party in whose 
favor an -obligation may exist has been indemnified 
or paid by one, who, under some form of pressure 3o 
felt th at he was obligated to s,o respond, and later on 
the principal obligor or debtor himself pays the 
obligation in full. Under such circumstances it would 
be inequitable for the grantee or obligee to retain 
the m,oney of both obligors; and manifestly the one 
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who was only secondaril y liable should be entitled to 
have the mone y paid by him returned. Otherwise , 
the obligee would be unjustly enriched to the extent 
of ha ving received pa yment of its obligation twice. 

Whether the relief granted the complainants in 
the present case is by way of impressing a trust on 
the funds, or through the application of the equit-
able right of subrogation, or otherwise, makes no 

10 difference in the result. I think that the complain-
ants should prevail; and that the moneys advanced 
by them and deposited with the bank to meet an y 
k)ss ultimatel y sustained through the failure of th e 
overdrawing depositor to make good his deficit, 
should now be returned. The depositor appears to 
have paid his obligation in full; and the amount now 
due the complainants, as indicated, should be 1 m ,lt-
t er c•f simple calculation. 

T will advise a decree accordingly, and will settle 
20 it s terms in the usual way upon presentation of tlie 

~ame by counsel.. 

19 
Final Decree 

(Filed October 17, 1927.) 
IN CHANCEhY OF NEW JERSEY 

J!dw een ) 
John Eisele, Jr., et als, 

Complainants, 
and On Bill, etc., 

The First National Bank of 
Edgewater, N. J., et als, 

Defendants. 

Final Decree. 

This matter coming on to be heard on Bi11, An-
swer, Replication and Pr ,oof in Court, in the presence 

10 

of Eeufert and Elmore, solicitors for the complain-
ants, William B. Gourley, Esq., solicitor for the de-
fendant, The First National Bank of Edgewater, and 20 
Louis 0. Condit, solicitor for the defendant, Elmer 

. J. S. Coe, and the Court having read and considered 
the pleadings and proof and heard the argume ,nts 
of t he respective solicitors, whereby it appears that 
the defendant , The First Nattonal Bank of Edge-
wat er , on September 2, 1920, received from the com-
plainants and the defendants, R,ollo Steenland and 
Elmer J. S. Coe, the sum of Twenty-eight thousand 
One hundred and sixty-five dollars and sixty cents · 
($28,165.60) to secure the said defendant, The First 3-0 
Nati onal Bank of Edge water, from possible loss 
because of an overdraft of George B. Hitchcock, In-
corporated; that the said George B. Hitchcock, In-
corpor ated, by payments made at designated inter-
v2Is r epaid the said overdraft; 

• 
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And it further appearfng that the s-aid defendant, 
The First National Bank of Edgewater, still has in 
its possession the said moneys advanced by the com-
plainants and the defendants, Rollo Steenland and 
Elmer J. S. Coe, whi~h said moneys should be return-
ed to the said complainants and the defenda~ts, Rollo 
Steenland and Elmer J . S. Coe; 

And it further appearing that the amount due to 
LO the said c,omplainants and the defendan .ts, Rollo 

Steenland and Elmer J. S. Coe, for the amount ad-
vanced as stated above, together with interest there-
on from the date of said advancement of said moneys 
in excess of the amount of said overdraft, from Sep-
tember 2, 1920, the date said moneys were ~~dvanc-
ed, and interest on the amount of said ovf:•rdraft 
from the dates of payments on account of principal 
and interest by said George B. Hitchcock, InconJorat-
ed, to the said defendant, The First National -Bank 

20 of Edgewater, to the date hereof at the rate of six 
~ t (6%)~~nt~ to Thir~~usand 
· -±4v-e hundred -~-six dollars ~mysW· cents 

~os,520 .00) , -;J 3 7 7 '/~. r~ 
And it further a~earing that the complainants 

advanced One hundred sixty-one one hundred eighty-
sixths (161-186ths) ,of said money; that the defen-
dant, Rollo Steenland advanced Ten one hundred 
eighty-sixths (10-186ths) of said moneys and that 
the defendant, Elmer J. S. Coe, advanced Fifteen 

:{o one hundred eighty-sixths (15-186ths) of said 
moneys; /7,d ayl 

It is, on thi ~ day of J:.H½-, 1927, ordered, that 
the said defendant, The First National Bank of 
Edgewater, pay to the de~~~~eenland, 
the sum of Two thousana~-on-e dollars and 

~1-
Finpl DecrlJe 
-i,,,,; o·-v9 . 70 

e cents (~2,071.29) ; to 
solicitor for the defe . 

Lo_uis 0. Condit, 
S., Coe, the sum 

._-?,-1U,£,u1.,/ 

~ethousan 
cents ( , 

0 
; and to Seufert and El-

mo:e, s~li~i!,ors for t.h~alainants, the sum 
Thirty- -ffi~J);J~~nd . . hundred 4+T~.::~~~~a:ri __ $ 
dollars and ~~nts ~~4-4,..,.Arl"l , · ·ogeth- 3 ,;6 7r J 
er with interest ,on each of the above amounts from - , 

th e date hereof to the date of payment; lO 
It is further ordered, that the defendant, 

The _l;'irst National Bank of Edgewater, pay to com-
plainants or to their solicitors, the costs of.j;j1/s suit / -'"'\ 
~her wih counsel fees of-~ L1 ~/ 
.. ............... Dollars, to be included in said 
ta xed costs and that execution issue for the same in 
accordance with the practice of this Court. 

20 

30 
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Notice oif Aijpeal 

(Filed December 10, 1927.) 
IN CHANCEY OF NEW JERSEY 

Between: 
John Eisele, JT., S. Wood Mc-

Clave, Jr., Daniel A. Higgins, 
Robert C. Winters, Herbert L. 
Post, Otto Meyer, George H. 

10- Lambach, Louis R. James, 
Annie Weiler, Executrix, etc., 
of !the Estaite of Frederick 
Weiler, deceased, and Anna 
-Eisele and Marshall Van Win-

. On Bill etc. 
kle, executors, etc., of the\ 
Estate of John Eisele, de-
ceased, 

Complainants, 
and 

20 The First National Bank of 
Edgewater, New Jersey, Rol-
lo Steenland, and Elmer J. S. 
Goe ' 

Def8ndants. 

Notice of Appeal 

The defendant, The First National Bank of Edge-
:rn water, New Jersey, hereby appeals from the final 

decree made in the Court of Chancery by his Honor 
Edwin Robert Walker, Chancellor of the State of 
New Jersey (advised by Vice Chancellor, Vivian M. 
Lewis) in the above entitled cause on October 17th . 
1927, and from the whole and every part thereof to 

23 
Notice oif Appeal . 

the Cou:r:_t of Errors and Appeals in the Last Resort 
in All Causes. 

William B. Gourley, 
Solicitor for and · of Counsel 

with Defendant, The First Na-
tional Bank of Edgewater, New 
Jersey. 

Dated: December 9, 1927. 
I conceive there is a good cau·se for appeal in the 10 

above entitled cause. 
· William B. Gourley 

Of Counsel with Defendant : 
First National Bank of Edge-
water. 

Service of the within amended Notice of Appeal is 
hereby acknowledged this 12th day of December, 
1927. 

Seufert & Elmore, 20 
Solicitor of Complainants. 

Service -of the within Notice of Appeal is hereby 
acknowledged this 14th day of December, 1927. 

Louis O. Condit, 
Solicitor of Defendant Elmer J. S. Coe. 

30 



'24 
Petition of Appeal 

New Jersey Court of Errors and Appeals. 

John Eisele, Jr., S. Wood McCla-
ve, Jr., Daniel A. Higgins, 
Robert C. Winters, Herbert L. 
Post, Otto Meyer, George H. 
Lambach, Louis R. James, 
Annie Weiler, Executrix, etc., 

10 of ',the Estate of Frederick 
Weiler, deceased, and Anna 
Eisele and Marshall Van Win-

On Appeal frorr: 

20 

_ kle, executors, etc., of the Court of Chane-
Estate of John Eisele, de-
ceased, 

Complainants-Appellees 
VS. 

The First National Bank of 
Edgewater, New Jersey, 

.Def end ant-Appellant, 
and 

Rollo Steenland and Elmer J. 
S. Coe, 

Def encl an t s. 

ery. 

PETITION OF APPEAL 

To the Honorable the Court of Err ,ors and Appeals 
!{fl in the last resort in all causes: 

The petition of The First National Bank of Edge-
wat er, New Jersey, the appellant in the above en-
titled cause, respectfully shows that: 

1. Petitioner finds itself aggrieved by a final de-
cree made in the Court of Chancery by his Honor, 

25 
Petition of Appeal 

Edwin Robert Walker, Chancellor of the State of 
New Jersey, bearing date October 17th, 1927, ad-

- -

vised by Honorable Vivian M. Lewis, Vice Chancel-
lor, in a certain cause in said Court of Chancery 
wher ein the said John Eisele, Jr., et. al. were com-
plainants and the said The First National Bank of 
Edgewater, New Jersey, Rollo Steenland and Elmer 
J. S. Coe were defendants, in this respect, to wit, 
that the said decree adjudges that the said com- 10 
plainants were entitled to the relief sought and 
pray ed for in their said bill of complaint filed in 
said cause. And your petitioner appeals from the 
said decree of the Chancellor and the whole and 
every part thereof upon the ground that the same 
is erroneous for that the said decree adjudges that 
this appellant The First National Bank of Edge-
water, New Jersey, pay to the defendants, RoHo 
Steenland , Elmer J. S. Coe and to the complainants, 
certain sums of money in said decree specifically set 20 
forth and to the complainants' counsel, fees and costs 
of said suit. 

Your petitioner therefore prays that the said de-
cree of the said Chancellor may be in the particulars 
aforesa id reversed, set aside and for nothing holden 
i nd that petitioner may have such other reUef m 
the premises as to this court shall seem proper. 

William B. Gourley 
Solicitor for and of Counsel 

with Appellant. 30 
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Answer to Petition of Appeal 

NEW JERSEY COURT OF ERRORS 
AND APPEALS 

John Eisele, Jr., S. Wood McCla-
ve, Jr., Daniel A. Higgins, 
Robert C. Winters, Herbert L. 
Post, Otto Meyer, George H. 
Lambach, Louis R. James, 
Annie Weiler, Executrix, etc., 
of ;the Estate of Frederick 
Weiler, deceased, and Anna 
Eisele and Marshall Van Win-

On Appeal frorr: 
kle, executors, etc., of the the Court of 
Estate of John Eisele, de-
ceased, 

Complainants-Apellees. 
vs. 

The First National Bank of 
Edgewater, New Jersey, 

Defendant-Appellant, 
and 

Rollo Steenland and Elmer J. S. 
Coe, 

Defendants. 

Chancery. 

Answer to Petition of Appeal 

The answer of John Eisele, Jr., S. Wood McClave, 
Jr., Daniel A. Higgins, Robert C. Winters, Herbert 
L. Post, Otto Meyers, George H. Lambach, Louis R. 
James, Annie Weiler, Executrix, etc .. , of the Estate 
of Frederick Weiler, deceased, and Annie Eisele and 
Marshall Van Winkle, executors, etc., of the Estate 

27 
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of John Eisele, deceased, the above named appellees 
to the petition of appeal of the First National Bank 
of Edgewater, New Jersey, the above-named apel-
lant. 

These appellees, •not admitting the truth of all or 
any of the matters in the said petition of appeal con-
taine d, for answer thereto, nevertheless, admit that 
a decree was on October 17, 1927, made and entered 
in the Court of Chancery of New Jersey in the 10 
above-entitled cause for the purposes in said peti-
tion mentioned and as therein set forth; but as to· 
the substance and form of said decree these appellees 
beg leave to refer thereto when the same shall be_ 
produced. 

These appellees are advised and believed that the 
said decree is agreeable to equity and they pray that 
the same may be affirmed with costs to be taxed in 
favo1· ,of these appellees. 

Seufert and Elmore 20 
Solicitors for and of Counsel 

with Appellees. 
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IN CHANCERY OF NEW JERSEY 

Between 
John Eisele, Jr., et als., 

Complainants , • 
And 

The First National Bank of 
On Bill, &c. 

Edgewater, New Jersey, et 
als., 

Before: 

Appearances: 

Defendants. 

Paterson, N. J., June 7th, 1926. 

Hon. Vivian M. Lewis, 
Vice Chancellor. 

Hon. William M. Seufert, appearing for 
Messrs. Seufert & Elmore, 

Solicitors of the Complainants: 
Hon. William B. Gourley, 

Solicitor f,or the Defendant, the 
First National Bank of Edgewater; 

Louis 0. Condit, Esq., 
Solicitor for the Defendant, Elmer 

J. S. Coe. 

(Mr. Seufert opens for the Complainants.) 
(Mr. Gourley opens for the defendant, The First 

:~,, National Bank of Edgewater, New Jersey. 
(Mr. Condit opens for defendant Elmer J. S. Coe.) 

S. LESLIE DOREMUS, a witness produced on be-
half of the complainants, being first duly sworn ac-
cording to law, testified as follows: 

29 
S. Leslie Doremus-direct 

Direct Examination, by Mr. Seufert: 

Q. You are the present cashier of The First 
National Bank of Edgewater, Mr. Doremus? A. 
Yes. 

Q. Will you produce the minute book covering 
the period of nineteen hundred and twenty, and the 
first part of nineteen hundred and twenty-one? A. 
Yes, sir; here it is .. 

Mr. Seufert-I have an abstract of the min-
utes; have you any objection to using them? 

Mr. Gourley-Not if you have in what I 
want. 

Mr. Seufert-I offer the minute book in 
evidence. 

The minute book is received in evidence 
and the same is marked Exhibit C-1, on be-
half of the Complainants, as of this date. 

Q. Will you turn to the minutes of the n1eeting 
of September 2nd, · 1920-meeting of the board of 
directors? A. Yes 

Mr. Seufert-I offer in evidence that part 
•of the minutes of the meeting of September 
2nd, 1920. 

10 

Minutes of the meeting of September 2nd, 
1920, received in evidence, and the same were 
marked Exhibit C-2, on behalf of the com- 30 
plainants, as of this date. 

"Regular Monthly Meeting of the Board o.f Directors 
Held September 2nd, 1920. 

Members present were 1\/Iessrs. Eisele, Winters, 
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S. Leslie Doremus-direct 

Eisele, Jr.,, Limbach, Steenland, Post, Meyer, Hig-
gins, Coe, James and McClave. Als,o, Attorney Clar-
ence Mabie. 

Mr. Post was appointed secretary by Mr. Eisele 
for this meeting. 

Mr. Higgins, moved, seconded by Mr. Winters, 
that funds deposited in the name of Messrs. Eisele, 
Sardi and Weiler as Trustees, and indicated by pass-

LO book No. 3988, amounting to $3,167.20, be turned 
over to the Bank. This was carried unanimously. 
A check was accordingly drawn, signed by Mr. Ei-
sele, endorsed by all present, covering the amount 
represented in the account, and made payable to 
the First National Bank, with a notation on the 
check: 'To be credited to The First National Bank, 
undivided pr ,ofit account.' 

"Motion made by Mr .. James, seconded by Mr. 
Higgins, that the Attorney be instructed to with-

20 hold procedure in bankruptcy aga ,inst George B. 
Hitchcock, Inc., and criminal liability against George 
B. Hitchc ,ock, until satisfactory .arrangements have 
been made by the Bogota National Bank with our 
attorney. A telegram was sent by the Attorney to 
Mr. Wm. N. Smith, President, Bogota National Bank, 
addressed t,o Chaplin, Conn., and Plymouth, Mass., 
as follows: 

'New York, September 2nd, 1920. 
'Unless satisfactory arrangements in the matter 

:11, of George B .. Hitchcock, Inc., are made with the 
First National Bank of Edgewater by September 
8th, 1920, I am instructed to start drastic action in 
bankruptcy and for criminal liability. 

Clarence Mabie, Attorney.' 
"The cashier was instructed to institute a system 

of entering deposits on the ledger, so that the Book-
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keepers would be informed as to the items which 
had been collecteJ, so as to prevent drawing against 
uncollected items. 

Checks drawn in the following amounts were paid 
by various directors, and credited into the undivided 
profit account, total, $19,622. 
66 shares, John Eisele, $8,870.40 paid by check 
10 shares, John Eisele, Jr. 1,344.00 paid by check 
10 shares, D. A. Higgins 1,344.00 paid by check 10 
10 shares, L. R. James 1,344.00 paid by check 
10 shares, Geo .. H. Limbach 1,344.00 paid by checl{ 
10 shares, S. W. McClave, Jr., 
10 shares, Otto Meyer 1,344.00 to be p~id 
10 shares, H. L. Post - 1,344.00 paid by check 
10 shares, RoUo Steenland 1,344.00 paid by check 
10 shares, R. C. Winters 1,344.00 paid by check 
15 shares, Fred Weiler 2,016,00 to be paid 
15 shares, E. J .. S. Coe 2,016.00 to be paid 

It was agreed by the board to assess each member :?O 
in accord2.cne with the amount of stock held, so 
much per share, to cover the deficiency and over-
draft of Geo. B. Hitchcock, Inc. 

Assessments paid later by Messrs. Otto Meyer, 
Fred Weiler and E. J. S. Coe. 

Mr. Hitchcock stated that no lien suits had been 
started and no attempt had been made to force him 
in bankruptcy. He admitted that he was guilty of 
illegally drawing checks. Mr. Hitcheock's proposal 
was, to give the bank a series of notes aggregating no 

~) \ 

$23,.400 .. , payable $500. per month, and indorsed by 
his brother, Dr. Swift and Clarenec F. Walker. He 
st ~ted that his brother owned a house and was 
wo:tth $8,000. Mr. Hitchcock also ·pr ,oposed to use 
ever y possible effort to ~ecure the release from l\'Ir. 
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S. Leslie Doremus-direct 

Smith of the bank building which he had assicrned b 

to Mr. Smith, and if this can be effected he will turn 
this bank building over to the First National Bank 
or Mr. Walker, either individually ,or jointly as trust-
ees as security for his indebtedness. 

Mr. Hitchcock was willing to release to the First 
National Bank all income from the Building, said 
income being about $5,000. gross per year, and the 

10 net income being about $1,750. 

20 

Mr. Hitch0ock agreed to cret in touch with lVIr . b • 

Smith by Tuesday morning and use every possible 
effort to try to get him to release the bank property 
which had been assigned to him." 

Mr. Seufert-Then follows a schedule; I 
don't know whether it is necessary to put it 
in detail. The sum and substance ,of them 
are a statement of the debts of George B. 
Hitchcock and George B. Hitchcock, Inc. 

Mr. Gourley-If you give the total, I want 
the substance. 

Mr. Seufert-I hardly think that is neces-
sary. 

Mr. Gourley-All right. 

Q. Turn to the minutes of the meeting of the 
finance c1ommittee of September 17th' 1920. A. 
Yes, sir. 

Mr. Seufert-I offer the minutes in evi-
dence. Minutes received in evidence and the 
same are marked Exhibit C-3 on behalf of 
the complainants, as of this dafo . 

88 
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"Meeting of the Finance Committee Held Friday, 
September 17, 1920. 

Members present were Messrs. Eisele, Higgins, 
Steenland, Weiler, Winters and James. 

Mr. Mabie came before the committee in relation 
to the Hitchcock matter. 

Off er of settlement in the Hitchcock matter made 
to Mr. Mabie by Mr. Content was fully d1.scussed 10 
2nd rejected. 

There being no further business, the meeting ad-
journed." 

Q. Turn to the minutes of Friday, September 
24th, 1920. A. Yes, sir; here they are. 

Mr. Seufert--! offer the minutes Jn evi-
dence. 

Minutes received in evidence, and the same 20 
are marked Exhibit C-4 on behalf of the Com-
plainants, as of this date. 

"Meeting of Finance Committee Held Friday, • September 24, 1920. 

ivi.embers pres<.mt were the following: Messrs. Ej-
sele, Higgins, Weiler, Steenland and Winters. 

N ates coming due from October 1st to October 
7th were read and notations made on notes and 30 
notices as to renewals to be allowed or reductions 
to be made. 

M-otion made by Mr. Steenland and seconded by 
Mr. Higgins, that we accept the following resolution 
rn the Hitchcock matter. 

'Resloved, by the Finance Committee of the First 
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N atfonal Bank of Edgewater, at a meeting held Fri-
day, September 24th, 1920, that the indebtedness 
of George B. Hitchcock and George B. Hitchcock, 
Inc., be adjusted in the following manner: 

There shall be credited upon this indebtedness the 
sum of $1067.77 now on deposit in this bank by 
check of Ge,orge B .. Hitchcock, Inc. 

There shall be credited the further sum of $9000 . 
1 o in cash, to be paid at once, and the balance of s•aid 

indebtedness, amounting to $13,492.15, shall be se-
cured by a guaranty now signed by l\!Ielancthon .S. 
Ayers, Charles D. Walker, Clarence F. Walker, Hen-
ry G. Hitchcock, Frank Young and Wm. I. Schnepp, 
under date of September 13th, 1920, whereby said 
guarantors agree to secure and guarantee unto the 
First National Bank of Edgewater, a principal s111n 
of $23,400. with interest thereon from August 15, 
1920, to be paid in monthly installm ents of not less 

20 th2.n $500. on account thereof, plus interest on ur.-
pajd balances from said August 15th, 1920, s :1id 
ag::0ement of security and guaranty to be deHvered 
with seven notes of George B. Hitchcock and n. B. 
Hitchcock, Inc., as makers, and said Melanctho11 S . • Ayers, Charles D. Walker, Clarence F. Walker, He~-
ry G. Hitchcock, Frank Young and Wm. I. Schnepp, 
as endorsers in the following amounts ·and perirnb 
of payment: 

I. $492.15 at one month, with interest. 
:s11 II. $500.00 at two months, with interest. 

III, IV, and V. $2500 each at three months Pach, 
vvi t.h in tc:rest. 

VI and VIL $2500 each at four m,onths each, 
with interest. 

Provided, that the fees of the Attorney for the 
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bank in the matter ,of George B. Hitchcock, Inc., and 
George B. Hitchcock be paid by one or both of 
them." 

The Court~This 1s purely documentary 
proof. 

Mr. Seufert-Yes. 
The Court-Is there any oral proof? 
Mr. Seufert-Yes; a little bit; not much. 10 

Q. Turn t,o the minutes of the · board of directors 
held October 7th, 1920. A. Yes, sir. 

Mi·. Seufert-I offer them m evidence . 
Minutes received in evidence and the same 
are marked Exhibit C-5, on behalf of the co,m-
plainants, as of this date. 

First National Bank of Edgewater, New Jersey 20 
Minu tes ,of the Regular Meeting of the Board of 

directors held October 7th, 1920. 

The roll call showed the following directors pres-
ent: Messrs . Eisele, Higgins, Weiler, Eisele, Jr., 
Meyer, Limbach, James, Steenland, Post an<l Win-
ters. 

Mr. Robert Smith was appointed by the Chairman 
to act ~s Secretary pro tern. 

Minutes of the ·meeting of September 2nd, 1920, 30 
were read and upon motion made by lVIr. Higgins, 
seconded by Mr. Winters, were adopted as read. 

The Chairman presented Mr. Mabie's report as to 
the settlement of the -George B._ Hit~hcock matter, 

· t· f the tu··nino- over of a check in amount ccns1s mg o 1. b 



86 
S. Leslie Doremus-direct 

$5,033.34, -also the transfer ,of balance of Mr. Hitch-
cock's account to the Bank. This balance amounts 
to $1,067.77. 

In addition to this, the turning over of seven (7) 
notes, each in amount of $2,500.00, aggregating 
$17,500.00. Aggregate am,ount of notes and checks 
$23,400. 

These seven (7) notes to be covered by an agree-
lO ment given the Bank, whereby the following men 

guaranty the payment of these notes in the manner 
described by the agreement: Messrs. . Melandhon 
S. Ayers, Chas. D. Walker, Clarence F. Walker. 
Henry G. Hitchcock, Frank Young and Wm. I. 
Schnepp, 

Upon motion made by Mr. Post, seconded by Mr. 
Meyer, this plan of settlement was unanimously ap-
proved by the Board." 

20 Q. Turn to the minutes ,of the meeting of April 
18th, 1921. A. Yes, sir; I have them. 

Mr. Seufert-I offer the minutes in evi-
dence. Minutes received in evidence, and the . 
same are marked Exhibit C-6, on behalf of 
the complainants, as of this date. 

"Special Meeting of the Directors of the First Na-
tional Bank, Edgewater, N. J., called by the Presj-

:.i 11 dent, at the request ,of Mr. Higgins, Mr. Steenland 
and Mr .. Winters, held Monday, April 18, 1921, all 
Directors being present." 

Q. This is the meeting when the new members 
took .charge, isn't it, Mr. Doremus? A. Yes. 

Q. And you were present at the meeting? A. 
Yes . 
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"Mr. Low and Mr. Doremus were acquainted with 
the method of handling the Hitchcock account. 
They were advised that the Directors advanced the 
money to cover Mr. Hitchcock's overdrafts and the 
money to be collected by the bank and put into a 
fund in the name of John Eisele and others, which, 
when the entire indebtedness with interest is paid 
up, is to be distributed among the directors who 
contributed. Mr. Low and Mr. Doremus understand 10 
thoroughly how this account of John Eisele and 
others is taken care of and agree to continue the 
method already adopted in regard to this matter." 

Mr. Seufert-That is all. 

Cross Examination by Mr. Gourley: 

Q. Turn to the minutes of the meeting of N av-
ember 23rd, 1920. A. Here it is. 

Q. Will you read that for me? A. "Special :20 
MeetinO' of the board of directors held November 23, 

b 

1920. Motion ma.de by Mr. Steenland, seconded by 
Mr. James, that Mr .. Winters be instructed to write 
to the Chief National Bank Examiner, for permis-
sion to adopt amended minutes of the meeting of the 
Bo=rd of Directors, held September 2nd, 1920, cor-
recting the entries in the profit and loss account, in 
ccnnection with the Hitchcock transaction. Carried 
un -: nimously." 

Mr. Gourley-All right; that is all. 

30 
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BENJAMIN C. WARNER, a witness produced on 
behalf of the Complainants, being first duly sworn 
according to law, testified as follows: 

Direct Examination, by Mr. Seufert: 

Q. · Mr. Warner, you are the Assistant Cashier of 
'"~he First National Bank of Edgewater? A. Yes. 
sir. 

10 Q. And as such are acquainted with the books 
of that institution? A. Yes, sir .. 

Q. Were you the bookkeeper of the period of 
1920? A. No, sir. 

Q. But you were able to examine and read the 
books? A. Not at that time; I wasn't in the bank. 

Q. You weren't in the bank, but you were pres-
ent and could read the books? A. Yes. 

Q. The Bank is under subpoena to furnish book 
No. 3988'. savings account; have you that with you? 

20 A. Yes, sir; card system .. 
Q. Card system is used; you haven't the bank 

book? A. I have the cancelled bank book. 

Mr. Seufert-I -offer the bank book in evi-
dence. The bank book is received in evidence 
and the same is marked Exhibit C-6 on behalf 
of the Complainants as of this date. 

Q. This account seems to be wiped out by the 
payment of $3167.20; have you got that check? A. 

~I) y . es, sir. 

Mr. Seufert-I off er the check in evidence. 
Check received in evidence and the same is 
marked Exhibit C-7, ,on behalf of the com-
plainants, as of this date. 
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Mr.. Seufert-I also off er the account in 
evidence. The account is received in evi-
dence, and the same is marked Exhibit C-8, 
on behalf of the complainants, as of this date. 

Q. Can you tell in what account that item was 
placed? A. To be credited to undivided profit ac-
count. 

Q. I didn't ask you that. Can you tell me from 10 
your book what account it was actually placed in? 
A. The ledger will show that it was placed in un-
divided profit. 

Q. Have you g-ot the ledger here? A. Yes, sir. 

The Court-That is the check? 
The Witness-Yes, sir. 
The Court-Was it certified? 
Mr. Gourley - No; it was an overdraft. 

20 
Q. Mr. Warren, is this a book of origina1 entries, 

or have you another? A. This is the only book I 
have been able to find. 

Q. This I understand is a general entry? A. 
Yes, sir. 

Q. So the only account is in the general ledger? 
A. Yes, sir. 

The Courtr--What is there? 
The Witness-It gives the amount of the 30 

credit . to undivided profits. 

Q. Is that the only item you can find? What is 
t he date of that item? A. September 7th, $24,-
805.60. 
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Q. Where is the item of $24,701.20? A. I 
couldn't tell you; I wasn't there. 

Q. It has been cashed? A. There is no record 
of it there. 
· Q. This has been cashed by the bank? A. 

Taken out of the savings account, yes. 
Q. And you can't find any record .of this? A. 

No. 

10 Q. And the other item you refer to is the con-
tribution of the directors ., isnt' it? A. Evidently; 
I couldn't tell you. 

Q. Have y,ou got in your possession the two 
checks of Hitchcock that were overdrawn? A. No, 
sir. 

Q. What has become of them, do you know ? A. 
No, sir; they were never in the possession .of the 
bank. 

Q. Have you got the special account No. 6024? 
20 A. 6024? 

Q. And the bank book? A. No. 
Q. What has become of the bank book? A. 

The bank book isn't in our possession. 
Q. This bank book of 3988 was in your posses-

. ? A y . s10n . . es, sir. 
Q. It is your custom to keep bank books when it 

is paid in? A. Yes, sir. 
Q. But you haven't this book? A. No, sir. 
Q. And this book has been closed? A. Yes, sir. 
Q. How? A. Paid out. 
Q. Did you ever see a book? A. No~ sir. 
Q. In what shape does it appear on the books of 

the bank at the present time? A. At the present 
time it is to undivided profits. 

Q. But this is an account of that special account? 
A. Yes, sir. 
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Q. This wasn't drawn out by draft, vYas it? A. 
No, sir. . 

Q. I find a note on here "The b:ahnce of Apnl 
21st-of June 1st of $11,781.83 on thn vvithdravral 

' ' . . ? side; that indicates that the account 1s wiped out• 
A. That is right. 

Q. So there is nothing in that account now? A. 
No, sir. 

The Court-What did you do, transicr it 
to undivided profits? 

Mr. Seufert-We didn't do it. 
The Court-I mean the new directors? 
The Witness-Yes. 
The Court-On this account there is an en-

dorsement: "This is turned over to the un-
divided profits special account"; what is 
that? 

10 

The Witness- · That was just for that item. 2o 
The Court--Then it isn't in the general ac-

count? · 
The Witness-At the present time it is the 

creneral account. b 

Q. When was that done? 

The Court-I don't understand it. First 
it was paid in the undivided profits special? 

The Witness-Yes, sir. 
The Court-And then it was put in the un-

divided profits, general? · 
The Witness-After it was all paid .. 
The Court-General? 
The Witnes ·s-Yes. 



42 
Benjamin C. Warner-direct 

Q. When was that done? 

The Court-First it went to the special and 
then it went to the general. When was it 
done, and who by was it done, the new board? 

The Witness-Yes. 
The Court-When did the new board come 

in? 
10 Mr. Seufert-April 18th, 1921. The new 

board wiped out the account. 

Q. When was it transferred to the general ac-
count? A. Transferred from undivided profits 
special, April 23rd, 1924. 

The Court-Transferred to the general ac-
count, undivided profit; all right; that is 
what I want to know. 

20 The same is offered in evidence and is 
marked Exhibit C-9, on behalf of the c,om-
plainants, as of this date. 

Q. Was there any other undivided profits ac-
count special besides this one? A. No. 

Q. This was done to hold these funds separate 
from the others? A. Yes. 
. Q. What does -that undivided profits special ac-
count mean? A. To keep that item of Hitchcock 

11 separate. 
Q. Then it didn't mean undivided profits spec-

ial, did it? A. Yes, it did. 
Q. Then why did you can it special? A. There 

was in this case. 
Q.. This was a special account that you didn't 

know what to do with and you put it that way? 
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Mr. Gourley-This isn't cross examination .. 
The Court-You don't think the witness is 

hostile? 
Mr. Gourley-We don't dispute the facts. 

Q. You don't know the details . passed back and 
forth ; you weren't bookkeeper at this time? A. 
No, sir; I was assistant cashier. 

Q. 

10 
The Court-The money was all paid back? 
The Witness-All paid back; yes, sir. 
Mr. Seufert-I understand it has been ad-

mitted in the pleadings that the Hitchcock 
indebtedness has all been paid up with inter-
est? 

Mr Gourley-I think that is so, but I would 
like to know the various steps. 

Can you turn to the Hitchcock account? 20 

The Court-As I understand the case, your 
directors paid this off and then Hitchcock 
paid it off, and now the old directo~s want 
it back; is that right? 

Mr. Seufert-Yes .. 
The Court-That has been done in this 

State very many times-the directors make 
a payment. 

Mr. Gourley-They put it in the profits ac- 30 
count; they made a gift. 

The Court-Have you got the Hitch~ock ac-
count, showing the repayment? 

The Witness-I have the record of all these 
items that were r>assed; they were paid. 
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The Court-_ You haven't a copy of the ac-
count, have you? 

The Witness-It would be spread through 
the ledger; not any particular account. 

Q. Let us have the dates? . A. I have a state-
ment here of the exact dates etc. ... . . ' 

Mr. Seu£ ert-Then why not off er that m 
evidence? 

The Court-If they can agree on it. 
Mr. Gourley-That is all right. 
The Court-Mr. Witness, do the payments 

back-do the books show, or do you know-
do the payments back include interest? 

The Witness-They did. 
The Court-They do as an actual fact, from 

your examination of the books ? 
The Witness-Yes. 
Mr. Seufert-I offer the statement in evi-

dence. 
Statement received in evidence and the 

same is marked Exhibit C-10, on behalf of the 
complainants, as of this date. 

The Witness-February 16th, 1924, is the 
last date of payment. 

Q. On April ~1, 1921, by that statement, there 
;jfJ was a payment made by Hitchcock and entered into 

the Eisele Special Account, wasn't it? A. Note 
No. 6024; yes, that is right. 

Q. And that was after the new bank had assum-
ed control? A. Oh, yes .. 

Q. And June 1st, 1921, is when the accour,t was 
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transferred from this savings account to the undi-
vided profits special account? A. What date was 
that? 

Q. June 1st, 1921? A. Yes, sir. . 
Q. That was just the cashier making the trans-

fer himself? A. Yes, sir. 
Q. On direction of the board? A. No, sir. 
Q. He was instructed to transfer it to the gener-

al undivided profits account? A. Yes, sir. . 10 
Q. What date was that? A. Letter of April 

20th. 
Q. What year? _A. 1921. . · •. -· ". _ . ..;d 
Q. After that date of April 20th, 192!, :-:vouu ~-

posited that Hitchcock matter in the special. undi-
vided profits account, didn't you? A. Yes, sir; we 
c1idn't have this letter yet; it is dated April 20th. 
. Q. And you dated it June 1st? A. Yes, sir. 

Q. Do you know why they made a special a~-1 
count of this? A .. . Only to keep it separate untI 20 
the item was entirely paid. . 

Q. Why was that · necessary? A_. It was easier 
to account for it. If it had been mixed in with the 
other accounts it would have been more difficult~ 

Q. Account for it to whom? A. For whom h 
Q. Yes. A. For our own benefit, to see w en 

it was all paid. 
Q You had an account with Hitchcock, didn't 

A No. not on the ledger where it would you. . , 
show anything of that account. . . 30 

Q D"dn't the bank run an account with Hitch-
ccr k, to i show his indebtedness to the bank? A. 
No ; only this book. . . . . -

Q. No payments credited to the day book or cash 
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book or journal? A. It would have to appear 
from the cash book into the general ledger. 

Q. So y,ou didn't obey the order of the Comptrol-
ler? A. I certainly did. 

Q. In 1924; four years later? A. Oh, no. 
Q. Why did you transfer it in 1924? A. The 

bank examiners were sat'isfied. 
Q.. Why did yqu transfer it in 1924 to the gen-

10 eral profit account? A. Because it had been all 
cleared up. 

Q. That was the only reason? A. That was 
the only reason. 

Q. At that time you had in the general profit 
n:::count the $23,400 that the old board of di:rectors 
had contributed to cover this Hitchcock matter? 
A. Yes; I guess we did, according to that. 

Q. So you had this Hitchcock matter covered 
twice as a matter of fact? A. I didn't stop to con-

20 sider anything of that kind; I simply acted under 
instructions from the comptroller. 

Q. But you know that for the indebtedness of 
$23,000, you got $46,000, to cover it? A. The pap-
ers show that. 

The Court-When you returned this Hitch-
cock indebtedness and put it in the undivid-
ed profits general account, were there any 
other moneys in the undivided profits general 
account? 

The Witness-Yes, sir; it was our idea to 
open a special account to keep them separate. 

Q. Did you get any instructions from the Comp-
troller of the Currency at the time you made the ac-
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tual transfer to the undivided profit account? A. 
No. 

Q. Was it an undivided profits or profit and loss 
account? A. No, sir; we call it undivided profits. 

Q. Did you get any instructions from the Comp-
troller? A. No, sir ; the board of directors chang-
ed it. 

Q. That is all the instructions you got from the 
comptroller? A. Yes, sir. 10 

Mr. Seufert-That is all. 

(The follow.ing is a copy of Exhibit C-10) .. 

Hitchcock Account 

Check drawn on the Bogota National Bank 
Auer. 17 1920 ................... $10,500.00 

b ' 

1 1 60 Protest fees .......... • • • • • • • · · · · · · · 
Check drawn on the Bogota National Bank 

Aug. 18, 1920, . . . . . . . . . . . . . . . . . . . 12,900.00 
Protest fees ..... .... ............... · 1.60 

Debited to Undivided Profits Sept. 3, 1920. 
Credited to Undivided Profits Dec. 29, 
1920 and debited to Savings . Account 
No. ,6024 ........................ $23,403.20 

Received on Account of This Loss 

George B. Hitchcock's balance credited to 
Undivided Profits Oct. 7, 1920. 7 
notes $2500 each dated Oct .. 4, 1920, 
due Oct. 15, 1920, $17,500 .......... $ 1,067.77 

20 

30 

.. 
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Check of Marinus Contant, Special Ac-
count $5,000 and interest. Credited 
to Undivided Profits Oct. 13, 1920, .. 

Oct. 15, 1920. First Payment. Credited 
to u ·ndivided Profits Account ..... . 

_Nov. and Dec. payments and int. credited 
to Savings account, No. 6024, Dec .. 29, 
1920 ............................ 

10 Jan. payment and interest credited to Sav-
ings account No. 6024 Jan. 18, 1921 

Feb. payment and interest credited to Sav-
ings account No. 6024 Feb. 17, 1921 

Ma:::. pay~ent and interest credited to Sav-
ings account No .. 6024 Mar. 18, 1921 

Apr. payment and interest credited to Sav-
ings a~count No. 6024 Apr. 21, 1921 

11 Mont~ly payments and intel"est less At-
torney's fees credited to Undivid~d 

20 Profits, Special, Sept. 23, 1922 ..... . 
Balance due less $1600 note N. M. Ayers on 

Attorney's fees credited to Undivided 
Profits, Nov. 5, 1923, ............. . 

Payment on N .. M. Ayers note and interest 
credited to Undivided Profits Feb 4 ' . ' 1924 . ............................ 

Pa~ment on N. M. Ayers note -credited to 
Undivided · Profits, Special, Feb. 16, 
1924 .... : ........... ·.· ......... . 

5,033.34 

500. 

1,166.46 

588.00 

580.10 

570.02 

577.32 

6,020.00 

6,525.00 

824.16 

800.00 
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Cross Examination By Mr. Gourley: , •· 

Q. . Mr. Warner, how long have you been with the 
Edgewater National Bank? A. Since April, 1921. 

Q. You came in with the new board? A.. With 
the new board. 

Q. With any knowledge of the _ transactions in 
that period, except what the books showed? A. 
No, sir. 

Q. The books showed that when the directors 10 
p3id this money in September 2nd, 1920, it is what 
tr.e books showed an undivided profit account? A. 
Yes, sir. 

Q. And it remained there until the Eisele ac-
count was opened? A. Yes, sir. 

Q. And that was around September, 1920? A. 
Yes ; I think that is when the boo.ks will show. 

Q. And then the next transaction was the trans-
fer by order of the Comptroller, April 21, 1920? A. 
That is right. . _ .. 20 

Q. Then in 1924 it went to the regular undivided 
profits? A. Yes, sir. 

Mr. Gourley-I think that is all. 

STEPHEN W. McCLA VE, a witness produced on 
l::ehalf of the complainants, being first duly sworn 
Qccording to law, testified as fallows: 

Direct Examination, By Mr. Seufert: 

Q. Mr. McClave, where do you live? A. · Engle-
wood. 

Q. Where did you live in 1920? A. Cliffside. 

30 
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Q. That is adjacent to Edgewater? A. 
sir. 

Ye& , 

Q. Were you connected with the First National 
Bank of Edgewater in 1920-1921? A. I was a di-
rector there. 

Q. Are you the McClave mentioned in the min-
utes? A. I am. 

Q. Were you present at the meeting of Septem-
lO her 2nd, 1920? A. I was. 

Q. Do you remember what occurred at that meet-
ing? · A.. We were called together-I don't remem-
ber just how, but everybody seemed to be rather ex-
cited and mentioned of somebody kiting checks, or 
something like that, and it later developed that it 
was a man named Hitchcock, and as I say, every-
body was rather excited, and particularly so when 
Clarence Mabie said we had one of three things to 
do: Close the doors of the Bank, go to jail or pay 

20 twenty-five thousand dollars into the bank, or 
thereabouts. 

Q. What was done? A. We all decided we 
wouldn't go to jail and we made up the checks. 

Q. Previously you had sustained some small loss, 
hadn't you ? A. Yes. 

The Court-Why do you go in that? 
Mr. Seufert-Because I want to show what 

this book was and that it had been carried 
on right along. 

Q. I hand you a bank book, marked Exhibit C-6 
-do you remember that account? A. Yes. 

Q. How is that account made up? A. Why, it 
is-
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Mr. Gourley-Is this important? 
Mr. Seufertr-I think so; it is a part of the 

transaction. 
Mr. Gourley-If so this money is their 

money and I am not going to challenge that . 

Q. As I understand it, that account was made 
up of your directors' funds, and it was to make up 
losses? 10 

Mr. Gourley-I object to it. 
The Court-I will allow it. 
Mr. Gourley-I pray an exception. 

Q. Is that what it was for? A. Yes, sir. 
Q. And this account was wiped out and paid into 

the bank at the time of the Hitchcock alleged loss? 
A.. Yes; it was ordered paid in to reduce our as-
rnssment. 20 

Q. What was the understanding of the addi-
tional money that was paid in? 

Mr. Gourley-I object to that. 
The Court-Yes; what was done? 

Q. What was the understanding, and what was 
done with the moneys that was handed in by the 
members of the board of directors? 

The Court-It went in the account special, 
didn't it? . 

Mr. Seufert-As I understand it, this ar-
. rangement was to be continued right along. 
The account was to be open and that as soon 
as moneys were paid into this account by the 

30 
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direc~ors, and then paid by Hitchcock, it was 
to be paid back. 

The Court-That is what is claimed, of 
course. 

Mr. Gourley-Your Honor can see that 
• . !. 

they were in contrul of the minutes and every-
thing, and this is in conflict with the minutes. 

The Court-What 1s the use of doing it? 
You have it ail in.' 

Q. What did you do, Mr. McClave? A. l made 
out a check for the am,ount. 

The Court-Who did you hand it to? 
The Witness-I think they were all handed 

to the cashier at the time. 
The Court-I see; the cashi _er. Now, there 

is the transaction. You are not ·a director 
now, are you? 

The Witness-No; I resigned with the un-
derstanding that the account was to be car-
ried on that way. I wanted to get the money 
back. 

Mr. Seufert-That is all. 

Cross Examination, By Mr. Gourley: 

Q. Coe was the cashier? A. Yes. 
Q. Now, I believe two checks had been drawn 

~o by Hitchcock on the Bogota bank for $25,000? A. 
Yes. I don't remember the amount. 

Q. And Coe permitted Hitchcock to draw on these 
two checks? A. I understand that now; I didn't 
know it at the time. 

.. 
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Q. There was no certification of the checks; they 
were simply cashed? 

The Court-He probably doesn't know that. 
ff .. I? You weren't in the bank as an o 1cia . 

The Witness-No. 

Q Y t h d ou put your share in? . ou were ere an y 
A. Yes . 10 

Q. What was the capital stoc~ .. of ?_ank, do 
you know? A. I believe $50;ooo. -

Q. And this $23,000 seriously affected the bank'? 
A. I understand there were some other kited checks 
there and with both of them together we were ' - -
given the option of going to jail or paying this mon-
ey. 

Q. Who was sending you to jail? A. Our own 
attorney. 

Q. Your own attorney; t}:lat was pretty good. :20 
You didn't go? A. Not yet. -

Mr. Gourley-That is all. 

Cross Examination, by Mr. Condit: 
Q. Mr. McClave, you have testified that Mr. Coe, 

who was cashier at the time, permitted the over-
dl':: fts. Have . you any knowledge of that, · or ·•is that 
what you were told? A. That is what I was told . 

Q. You have no first class knowledge . _of that 30 
yourself ? A. No, sir. 

The Court-I haven't seen Mr. Coe's ans-
wer· are these things denied? 

' d -~ Mr .. Condit-Yes; there is a slan "'r sm -
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pending and . I don't want Mr. Coe's name 
slandered here. . . 

Mr. Gourley-There is no serious dispute 
about the overdraft? 
. Mr_. Condit-There is no dispute about that 

but Mr. Coe didn't do it at the time. It wa~ 
done by his subordinates, and I don't want 
his name ~an died here. There are overdrafts 
ever y day and it is not a crime. 

The Court-Isn't he responsible to the 
bank any how? 

Mr. Condit-I might call your Honor's at-
tention to some Federal opinions on the point. 

The Court-No; I don't want to hear them 
now. 

Mr. Condit-That is all. 

(Complainants Rest) 

The Court- - What do you want to put 1n, 
Mr. Gourle y ? · 

Mr. Gourley-I want to show the financial 
condition •Of the bank at the time. Have you 
a statement? 

Mr. Seufert-There is a bankers' statement. 
The Court-What do you want to put m, 

Mr. Condit? · 
Mr. Condit-I have nothing to put in. 
Mr. Gourley-I will call Mr. Mabie for a 

minute . 
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CLARENCE MABIE, a witness produced on be-
half of the defendant, The First National Bank of 
Edgewater, being first duly sworn according to law, 
testified as follows: 

Direct Examination by Mr. Gourley: 

Q. Mr~ Mabie, you are a counsel1or at law of this 
Sta te? A. Yes, s_ir. __ 'i 

Q. And were counsel for the Edgewater National 10 
Bank ? A. Yes, sir. 

Q. Were you brought in with reference to this 
matter ? A. I was. 

Q. Were you present at the meeting of August, 
1920 ? A. I was. 

Q. Will you state what advice you gave to the 
bank? A. A very brief history was that the bank 
had had a series of unfortunate affair$ .. with its 
cust omers, and had suffered s~vere loss. One was in , 
the name of Hitchcock-in the name of George B. 20 
Hit chcock, Incorporated. This corporation drew two 
checks aggregating $23,400-

The Court-I don't think I would state the 
figur es. 

(Witness continuing) Well, about that. There was 
a meeting of the board of directors --called and I was 
pre sent. The minutes read by Judge Seufert are 
correct, insofar as the names of the persons being 30 
pres ent are concerned, and otherwise, too. They 
?.sked what should be done, and -Mr. Hitchc:-ock, -or 
the company of Nj:r. Hit.chcock had aboµt a thousRUd 

., • ._ -. •- . I 

dollars in t_he acc.ount, and this left a deficit of about 
twent y-two thousand dollars, and I assumed that 
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Mr. _Hit,~hcock had no way of making this up, and 
I said: Gentlemen, for the benefit of the bank you 
had better make good this account, because it wiped 
out the undivided profits, and with that Joss of Hitch-
cock, and I assumed that it was a loss at that time 

' together with the loss of some other customer of 
the bank money." The capital was only $50,000. I 
said: "You had better make this good for the credit 

10 of the bank, because if the Federal authorities dis-
cover this they are going to close your doors, and 
if they do there may make a criminal proceeding." 
I don't think I said: "You wiII go to jail"; that may 
be the way they interpreted it. 

20 

The Court-Who ailowed the overdraft? 
The Witness-I believe they stated that 

Mr. Hitchcock always made good at -three 
o'clock. 

The Court-Who allowed it, Mr. Coe? 
The Witness-I don't know. -Mr. Coe was 

the cashier of the bank at the time. I sug-
gested to the board and advised them at the 
time to make good this default, and the ~,r 
m2de it good. There was nothing to turn 
over to the directors in the way of notes. 
There were simply two checks that came 
t~1rough and were not paid. I was then di-
rected to bankruptcy and settlement. 

The Court-Do you w2nt to go in that? 
1'/fr. Gourley-No. That is all. 

Cross Ex2mination by Mr. Seufert: 

Q. Were there any statements made in th at 
meeting of September, to indicate that the di i·ecto ··s 
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had any knowledge of these ove1·dr~fts? A. Well, 
they knew there was a loss stated to the board; yes, 
they knew there was a loss. 

Q. But before the loss occurred, was anything 
said by the board that they knew anything about 
these transactions-the directors themselves ? A. 
No. 

Mr. Seufert-That is all. 

Cross Examination by Mr. Condit: 

Q. Mr. Mabie, you never told these directors 
that if they didn't make good the overdrafts they 
would g.o to jail, did you? A. No. 

Q. Mr. Mabie, you were counsJl for the bank, 
and as part of your duties you investigated this 
transaction pretty thoroughly? A. I was counsel 
for the bank until October, 1920, when I turned it 
over. 

Q. You investigated this transaction thorough-
ly? A. Only so far as told me at the special meet-
ing of September 2nd, 1920. 

Q. You know that Mr. Coe knew nothing about 
th is overdraft personally, didn't you? A. No. 

The Court-Didn't he know about it? 
The Witness-He told the directors about 

it. 

Q. Did you hear any director express any know-
ledge of it? A. Only at this meeting, and as ad-
vised by Mr. Coe. 

Q. How many officers were in the bank? A. 

10 
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Mr. Coe was the cashier, and there was another 
young man and three o~ four girls-I think there 
were two men under Coe and three or four girls. 

Q. Coe was in charge of the bank, was he not? 
A. Coe was in charge of the bank. 

Mr. Condit-That is all. 

Mr. Gourley Rests. 

Case Closed. 

(Briefs are to be submitted.) 
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EXHIBITS-

EXHIBIT C-6 

No. 6024 
SAVINGS DEPARTMENT 

THE 
FIRST NATIONAL BANK 

of Edgewater, N. J. 
In Account With 

JOHN EISELE & OTHERS, 
SPECIAL .. 

Open every day, except Sundays . and 
Holidays, from 8 A. M. to 3 P. M. 

Saturdays, 8 A. M. to 12 M. 

Ta.ke care of this book. It must be 
presented when money is deposited 
or with drawn. 

If lost or stolen notify Bank at once. 

No. 6024 
T1he First National Bank 

Edgewater, N .. J. 
In Acc't With 

John Eisele & Others 

Dec. 28, 1920 
Dec. 28, 1920 
Dec. 28, 1920 
Dec. 28, 1920 
Jan. 18, 1921 
Feb. 17, 1921 

Withdrawals 
$23,403.20 

Special. 
Deposits Balance 

$ $24,998.40 

6,601.11 
1,166.46 

588.00 

1,595.20 
8,196.31 
9,362.77 
9,950.77 

580.10 10,530.87 
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EXHIBIT C-7 

Copy 
To be credited to Undivided Profit Account of the 

First National Bank of Edgewater, N. J. 
Edgewater, N. J., Sept. 2, · 1920. 

Received of The First · National Bank of Edgewater. 
Account Book No. 3988 

Thirty one hundred & sixty seven & 20/ 100 Dollars . 
$3167.20 

Sign Here: Eisele, Sardi & Weiler, 
by John Eisele, 

Fred Weiler 
Cashed - Paying Teller. 

Copy 

1919 
Sept. 4 
Sept. 12 
Sept. 19 
Sept. 26 
Oct. 2 

Daniel A. Higgins 
Otto Meyer 
H. Lawrence Post 
Rollo Steenland 
Geo. H. Limbach 
S. Wood McClave, Jr. 
John Eisele, Jr. 
E. J. S. Coe 
L. R .. James 
R. C. Winters 

EXHIBIT C-8. 
3988 

Eisele, Sardi & Weiler 
Withdrawals Deposits Balance 

$100.00 $ 100.00 
50.00 150.00 
50.00 
50.00 

100.00 

200.00 
250.00 
350.00 

Oct. 3 
Oct. 10 
Oct.. 17 
Oct. 25 
Oct. 30 
Nov. 6 
Nov. 13 
Nov. 20 
Nov. 28 
Dec. 4 
Dec. 12 
Dec. 19 
Dec. 26 

1920 
Jan. 1 - Int. 
Jan. 2 
Jan. 9 
Jan. 16 
Jan. 23 
Jan. 26 
Jan. 30 
Feb. 6 
Feb. 13 
Feb. 20 
Feb. 27 
Mar. 4 
Mar. 12 
Mar. 19 
Mar. 26 
Apri l 1 - Int. 
April 1 
April 9 
April 16 
April 23 
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60.00 
50.00 
50.00 
60.00 
50.00 
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JOHN E1sE~ JR., et als., 
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T HE F'IRST NATIONAL BANK OF 
EDGEWATER, NEW JERSEY, 

Defendant-Appellant, 

and 

ROLLO STEENLAND and ELMER 

J. s. COE, 
D·efendants. 

On Appeal from 
Court of 
Chancery. 

B 1RIEF ON BE ·HALF OF COMPLAINANTS-
RESPONDENTS. 

This case comes up on appeal from a decree of 
the Court of Chancery advised by Vice-Chancellor 
LEWIS in favor of the complainants-respondents. 

Stateinent of Facts. 

The decree in this case directed the payn1ent by 
the defendant-appellant, The First National Bank 
of Edgewater, of the sum of twenty-eight thou-
sand one hundred and sixty-five dollars and sixty 
cents ($28,165.60) with interest, which said amount 
was acquired by the defendant-appellant, The 
First National Bank of Edgewater under the fol-
lowing circumstances : 

The First National Bank of Edgewater is a bank 
in the Town of Edgewater, Bergen County, New 
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Jersey, with a capital stock of . fifty thousand dol~ 
lars · ($50,000.00) and was operated under · the 
management, domination and control of the 
cashier, a Mr. Coe . . The bank was similar to many 
banks wherein the Board of Directors are business 
men with no banking experience, · and the only 
1nan of banking experience is the cashier, 

In the latter part of August, 1920, one George 
B. Hitchcock deposited checks with the defendant-
appellant bank in the sum of twenty-three thou-
sand four hundred dollars ($23,400.00) against 
which, checks were immediately drawn by Hitch-
cock and paid out by the defendant-appellant 
bank before the checks deposited by Hitchcock 
were collected. In the course of a few days the 
checks deposited by the said Hitchcock were re-
turned unpaid and protested, as a result of which 
the bank apparently would suffer a loss of the 
said sum of twenty-three thousand four hundred 
dollars ($23,400.00), if they were not made good. 
This fact was brought to the attention of the Board 
of Directors, as a result of which a meeting of the 
said Board was hurriedly called by its president 
on September 2, 19120; Hitchcock was sent for and 
appeared before the Board on the said date, and 
the matter of the overdrafts was taken up with 
him for the purpose of arranging for the payment 
and liquidation of the indebtedness caused by the 
overdrafts. 

The overdraft of the Hitchcock account, if not 
paid up would have reduced the assets of the 
bank to such an extent that the counsel for the 
bank, Mr. Clarence Mabie, said that the directors 
had one of three things to do; close the doors of 
the hank, go to jail or pay twenty-five thousand 
dollars ($25,000.00) into the bank, or thereabouts 
(State of the Case, p. 50). The directors there-
upon arranged to deposit with the bank an amount 
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to "cover" the deficiency and overdraft of George 
B. Hitchcock, Inc., and for that purpose agreed 
among themselves that each director should de-
posit with the hank an amount in proportion to 
the number of shares that each director hP-ld 
(State of Case, p. 31). 

The directors thereupon paid into the bank the 
sum of twenty-four thousand nine hundred and 
ninety-eight dollars and forty cents ($24,998.40), 
and in addition transferred to the bank an account 
then carried in the name of Eisele and others 
amounting to three thousand one hundred and 
sixty-seven dollars and twenty cents ($3,167.20) 
making a total of twenty-eight thousand one hun-
dred and sixty-five dollars and sixty cents 
($28,165,.60), which the directors had paid into the 
bank out of their personal funds to cover the 
indebtedness and overdrafts of the said Hitchcock. 

Negotiations with Hitchcock were continued 
which resulted in a final settlement being had on 
September 24, 1920, whereby the Hitchcock in-
debtedness was liquidated, partly in cash and 
partly hy giving notes with acceptable endorse-
ment carrying the payment of principal and in-
terest, fees and costs of the bank in connection 
with the matter, and the entire indebtedness was 
paid in accordance with the agreement without 
any def a ult or delay. 

The system of accounting is not at all clear owing 
to two factors : 

First, the discharge of Coe, who was the cashier 
and had the custody of the records, immediately 
after the Hitchcock transaction and was not avail-
able for explanation and did not appear at the 
trial; and 

Secondly, the transfer in 19'21 of the control of 
the bank to the Edgewater Trust Company and 
the new officers coming in. 
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It was disclosed .at the : hearing. that a Special 
Account Nun1ber 6024, w..as established -~- ·.This ·was 
a savings account and showed a balance as of April 
21, 1921 of $11,781.83 (State of Case, p. ·40); in this 
account was carried the ·payments made by Hitch-:-
cock in accordance with his ag,reement. This ac-
count was wiped out by order of the new Board 
of Directors without the consent of the interested 
parties and was transferred first to the undivided 
profit special account, and on April 23, 1924, it was 
again transferred by the Board of Directors, with-
out the authority of the parties interested, into the 
general undivided profit account (State of Case, 
pp. 41-42). 

As soon as the Hitchcock indebtedness to the 
bank had been fully paid the complainants-
respondents demanded a return of their money, 
but every demand was refused by the new Board 
of Directors, and the action in the Court of Chan-
cery was thereafter started. 

Argulllent. 

The appeal presents three issues for the de-
termination of this Court. 

1. The bank holds this money under a con-
structive trust. 

2. This money was turned over to the bank by 
the directors on a mistake of fact and can, there-
fore, be recovered by the directors. 

In any event, the doctrine of "unjust enrichment~' 
applies. 

3. The money deposited by the directors with 
the bank did not constitute a voluntary payment 
(argued under reply to appellanCs brief). 

POINT I. 

The bank is holding the llloney under a 
constructive trust. 

While it is a fundamental proposition needing 
no citation for support that the relationship be-
tween the bank and its directors is one of trust, 
the directors acting as trustees and the bank as 
cestui que trust, this Court has recently passed 
upon this particular feature in the case of Scha iedel 
v. Liberty Trust Company, 9-9 N. J. Law at page 
383, in which Chancellor WALKER who wrote the 
opinion states: 

"The relation of a director to a corporation 
is not contractual, but is that of a trustee. In 
Stephany v. Marsden, 75, N. J. Eq. 90, Vice 
Chancellor LEAMING said (at page 93) : 'A 
director's duties are trust duties, or, more ac-
curately speaking, are so nearly of the nature 
of the duties of a trustee to his cestui que trust 
that a fiduciary relationship, with its attendant 
responsibilities, is appropriately said to exist 
between the director and the corporation.''~ 

It therefore follows that if a director or Board 
of Directors do an act believing it necessary for 
the 'benefit of the bank and it is subsequently as-
certained not to be required because of mistake of 
fact on the part of such !Board of Directors all 
equitable doctrines call for the restoration of the 
slatus quo of the directors. 

The facts in this case disclose the creation of a 
constructive trust. In 39 Cyc. in the notes on page 
27, the following definitions of constructive trusts 
are given: 

"Constructive trusts are such as are raised 
by equity in respect to property which has been 
acquired by fraud, or where, though acquired 
originally without fraud, it is against equity 



that it should be retained by hin1 who holds 
the legal title." W a·shhurn Real Property. 
(quoted in Lewis u. Lindley, 191 Mont. 422, 439, 
48 Pac. 765, and cited in Walker v. Bruce, 44 
Colo. 109, 117, 97 Pac. 250.) 

"Constructive trusts are those which arise 
~urely by construction of equity, and are en-
!Irely _independent of any actual or presu1ned 
intention of the parties. They are also known 
as trusts ex maleficio or ex delicto. Resulting 
and constructive trusts, while frequently con-
fused, are clearly distinguishable. In the case 
of a resulting trust there is always the ele-
~ent,. although it is an implied one, of an 
1ntent10n to create a trust, by reason of which, 
~!though it is by no means an express trust, 
it approaches more nearly thereto. Construc-
tive trusts on the other hand have none of 
t~e elements of an express trust, but arise en-
tirely by operation of law without reference to 
any actual or supposed intention of creating 
a tr1;1-st, and often directly contrary to such in-
tention. They are entirely in inuitum, and 
are forced upon the conscience of the trustee 
f?r the purpose of working out right and jus-
tice or frustrating fraud'' (39 Cyc., p. 27). 

An examination of the facts will disclose: 

1. That the directors of the bank in the turmoil 
and scare arising out of the overdraft of Hitch-
cock and under the mistaken advice of counsel 

' paid into the bank over twenty-eight thousand 
dollars ($28,000.00) to cover this loss. This pay-
ment was based upon two factors which were at 
that time vividly impressed upon the minds of 
the directors by the spectacular circumstances of 
the Hitchcock indebtedness and the manner and 
method in which the transaction was handled at 
the time. First, that the directors were acting in a 
fiduciary capacity; second, that they were advised 
that the loss sustained would i1npair the capital 
of the bank, and that they had the choice of cover-
ing the loss, closing the bank, or going to jail. 
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. If there had been anybody with the experi-
ence or the slightest foresight to advise them there 
would have been no necessity for the payment of 
this money by the Board of Directors, because the 
Hitchcock indebtedness was ahnost immediately 
liquidated by a new financial arrange1nent with 
new agreements, and cash together with notes, 
wherein the payments were guaranteed by five 
wealthy men and these commitments were in all 
respects carried out on the dot and to the letter. 
Neither the Board nor the bank did at any time 
either directly or indirectly sustain a loss through 
the Hitchcock transaction. The situation was 
never adequately or properly understood by the 
Board of Directors nor by the bookkeeping sys-
ten1 of the bank, and as a result the account show-
ing the transaction of the Board of Directors was 
shifted to post and pillar; so far as this case is 
concerned this does not appear material except to 
demonstrate the fact that the bank still has in its 
possession over twenty-eight thousand dollars 
($2:8,000.00) belonging to the old Board of Direc-
tors, the complainants-respondents in this case. 

The conclusion cannot be escaped, therefore, 
that because of the relation between the bank and 
the Board of Directors, the bank has twenty-eight 
thousand dollars Cf;28,000.00) or n1ore of the direc-
tors' money for which there is no legal application 
and until it is repaid to the directors, the Board 
is a trustee in a trust that is squarely set up in 
the transactions between the directors and the 
Board concerning the Hitchcock transaction. 

2. The bank, instead of having suffered a loss 
by the overdrafts of Hitchcock, was actually paid 
the full indebtedness of Hitchcock and thereby be-
came unjustly enriched to the extent of the ainount 
turned over by the directors to the bank. 



8 

3. That the bank had received this 1noney from 
the directors through a mistake of fact and, there-
fore, was in conscience bound to return it; and 

4. That after returning the 1noney to the di-
rectors the bank and the directors would be in 
status quo. 

POINT II. 

The money was deposited with the bank 
on a mi ,sta .ke of fact and therefore can be 
recovered. 

In the case of United States Fidelity & Guaranty 
Co. v. Hellen, 259 Federal Reporter 885, at 888, the 
Court said: 

''Whenever there has been a transaction be-
tween the parties upon the faith of a state 
of facts in the absence of which it is clear 
(within the equitable rule) they would not 
have acted, the mistake may be corrected sub-
ject to the limitation that no person affected 
by the correction will in other respects be ad-
versely affected." 

In the case at bar the directors deposited the 
money to protect the bank from a supposed loss, 
which as a matter of fact was an indebtedness 
that was later repaid and was not in any sense a 
loss to the bank. It is obvious that had the direc-
tors not been laboring under the mistaken impres-
sion that the bank had suffered a loss, they would 
not have deposited the money with the bank. 

In the case of Kelly v. Sollari (9 M. & W., p. 54), 
cited in the case of United States v. Barbour (132 
U.S. 271), the Court said: 

"Where money is paid another under the 
influence of a mistake, that is, upon the sup-
position that a specific fact is true, which 
would entitle the other to the money but 
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which fact is untrue, and the money would 
not have been paid if it had been known to 
the payer that the fact was untrue, an action 
will lie to recover it back and it is against 
conscience to retain it.'' 

The Court of Appeals of Kentucky in the case of 
Robertson v. Jefferson County (205 Ky. 479) said: 

"It is a settled rule in this state adopted at 
an early date and followed by a long line of 
decisions, that whenever on a palpable mis-
take of law or fact essentially bearing upon 
or affecting the contract, money has been paid 
without consideration, which in law, honor or 
conscience was not due and payable and which 
in honor and good conscience ought not to be 
retained, it may be recovered." 

The Supreme Court of Iowa in the case of 
Fidelity Savings Bank v. Reeder, 120 N. W. 1029', 
said: 

"The right to recover money paid by mis-
take is not dependent on the admission of the 
party receiving it or on his agreement to re-
fund it." 

The Court of Errors of Georgia in its opinion in 
the case of Atlanta Telephone ,and Telegraph Com-
pany v. Fain, 85 S. E. 79, said: 

"Money paid on a mistake of fact or in ig-
norance of the facts may be recovered, where 
the party rec~iving it ought not in equity to 
retain it." 

It will, therefore, be seen that the law from an 
early date not only of this State but of the various 
States and Federal Courts, has been that money 
received by a person or corporation on a mistake 
of fact, which such person or corporation could 
not in good conscience and equity retain, can be 
recovered, and in the case at bar the bank has 
been unjustly enriched by the deposits made by 
the directors, and the money deposited by the said 
directors can therefore be recovered. 
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Reply to Appellant's Brief. 

The brief filed on the part of the appellant con-
tains so many conjectures, not borne out by the 
testimony, and so many inaccurate statements that 
becloud the issue, that we feel compelled, even at 
the expense of repetition to burden the Court with 
our version of the situation, in an effort to submit 
in as brief way as possible a word-picture of the 
circumstances, intentions and result of the trans-
action which is the subject of this appeal. 

In the statement off acts in the brief filed on be-
half of the appellant, there is reference to a reso-
lution adopted by the Board of Directors at the 
meeting of September 2, 19120, to assess each mem-
ber. There was no such resolution passed by the 
Board. The minutes (State of Case, p. 31) dis-
close that the Board agreed to assess each member 
in accordance with the amount of stock held, so 
much per share to cover the deficiency and over-
draft of George B. Hitchcock, Inc. The term "as-
sess" as used in the minutes is not used in the 
technical and legal sense based upon any legal 
liability, because there was no assessment levied 
on the stock of the bank as a whole. It was in 
reality a 1nisnomer because the Board actually 
agreed among themselves to arrange for the col-
lection of a fund for the purpose of covering the 
Hitchcock account, and further agreed that each 
would put into the fund an amount in proportion 
to the number of shares of stock held by each di-
rector. Attention is respectfully called to the fact 
that an "assessment" means an assessment of all 
the stock, and is a formal procedure laid down by 
the Act of Congress conducted under the super-
vision of a branch of the department of the Comp-
troller of the Treasury; whereas this transaction 
was merely an informal matter among the Board 
of Directors. 

u 
The same condition exists in reference to the 

instructions to the cashier; again there was no 
resolution passed. The minutes of the 1neeting 
(State of Case, page 30) show "the cashier was 
instructed to institute a systen1 of entering deposits 
on the ledger, so that the Bookkeepers would be 
informed as to the items which had been collected, 
so as to prevent drawing against uncollected items." 

This is alleged to be an admission of negligence 
on the part of the directors. How the directors can 
be charged with negligence because of the over-
draft of the Hitchcock account is unexplainable. 
The negligence was in the cashier, who is the 
executive officer in chargP. of the bank. 

The banking laws expressly make it unlawful 
for any officer, clerk, or agent of a bank to certify 
checks unless the maker of the check has funds on 
deposit with the bank at the time of certification, 
in an amount equal to the amount of the checks so 
certified. It, therefore, follows that it is also il-
legal for the cashier to permit checks to be cashed 
by the bank on uncollected items when the maker 
of the check does not have on deposit with the 
bank sufficient funds to cover the ainount of the 
check. 

In Pratt's Digest of National Banking Laws, page 
239, it is stated: 

"The Bank Cashier is usually the chief ex-
ecutive officer of the bank. Primarily he 
represents the will of the Board _of Directors, 
and his duty is to see that the policy ai:id p~ans 
formulated by it are properly carried 1~to 
execution; yet he is not the mere representative 
and subordinate of the Board, he has also 
responsibilities as the chief executive officer 
and agent of the corporation. To him is gener-
ally intrusted the general m~n.agement of ~he 
affairs of the bank, the rece1v1ng of deposits, 
the safe keeping of all funds ., and their dis-
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bursen1ents. * * * He therefore should be 
thoroughly conversant with the law, customs 
and practices of the . banking business, and es-
pecially of those of his office; he should main-
tain a vigilant oversight of all the work of his 
subordinates, being responsible for the good 
conduct and faithful service of the clerical 
force of the bank." 

It will, therefore, be readily seen that no negli-
gence can be charged to the Board of Directors 
because of this transaction, but rather the entire 
matter is the result of negligence of the cashier. 

The brief on the part of the appellant also 
suggests that a portion of the money turned over 
to the bank, that is, the special account in the name 
of Eisele and others, was for some other indebted-
ness. There is nothing in the testimony that 
would suggest any such idea. The minutes dis-
close that practically the only business taken up 
at this meeting was the Hitchcock matter and the 
Board turned over their special account together 
with the amount deposited by the directors, to 
cover the Hitchcock indebtedness. 

The Court's attention is respectfully directed to 
the fact that the bank is in possession of all the 
records in this case. There was no testimony pro-
duced by them of any other indebtedness; there 
is nothing in the records or otherwise to show that 
the $3,16,7.20 was to be applied toward anything 
else but the possibility of the Hitchcock loss; con-
sequently the inference is that the suggestion of 
other indebtedness is only a subterfuge. The 
Hitchcock indebtedness was always carried under 
its own head, and all details in connection there-
with are ascertainable from the books. 

It is, therefore, respectfully submitted that the 
creation of this new thought at this late date 1s 
merely for the purpose of beclouding the issue. 
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Vice-Chancellor LEWIS gathered the situation to-
gether and in his opinion very · clearly sets forth 
the situation as follows (State of Case, page 17) : 

"Stripped of all the technicalities urged in 
behalf of the contention of the defendants ., I 
feel that the situation presented is the simple 
one where one party in whose favor an obli-
gation may exist has been indemnified or paid 
by one, who, under some form of pressure 
felt that he was obligated to so respond, and 
later on the principal obligor or debtor him-
self pays the obligation in full. Under such 
circumstances it would be inequitable for the 
grantee or obligee to retain the money of both 
obligors; and 1nanifestly the one who was only 
secondarily liable should be entitled to have 
the money paid by him returned. Otherwise 
the obligee would be unjustly enriched to the 
extent of having received payment of its obli-
gation twice. 

"Whether the relief granted the complain-
ants in the present case is :by way of im-
pressing a trust on the funds, or through the 
application of the equitable right of subroga-
tion, or otherwise, makes no difference in the 
result. I think that the complainants should 
prevail; and that the moneys advanced by them 
and deposited with the bank to meet any loss 
ultimately sustained through the failure of the 
overdrawing , depositor to make good his 
deficit, should now be returned. The depositor 
appears to have paid his obligation in full; and 
the amount now due the complainants, as in-
dicated, should be a matter of simple calcula-
tion." 

As a result of the Hitchcock negotiations, the 
bank had actually received from Hitchcock when 
the account was closed the sum of twenty-four 
thousand two hundred and fifty-two dollars and 
seventeen cents ($24,252.17) and it, therefore, did 
not suffer a loss but profited to the extent of at 
least the interest that was received from the trans-
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action. . In addition thereto it received from the 
directors the sum of twenty-eight thousand one 
hundred and sixty-five dollars and sixty cents 
($28,165.60) by and through the occurrence of the 
Hitchcock transaction and for no other reason. 
The bank, therefore, is today and has been since 
the closing of the Hitchcock account in possession 
of the sum of fifty-two thousand four hundred and 
seventeen dollars and seventy-seven cents ($52,-
417.77). This ainount represents the amount paid 
in by Hitchcock amounting to twenty-four thou-
sand two hundred and fifty-two dollars and seven-
teen cents ($,24,252.17) plus the amount advanced 
by the directors twenty-eight thousand one hun-
dred and sixty-five dollars and sixty cents ($28,-
165.60) . 

It is therefore respectfully submitted that the 
amount advanced by the directors and now re-
tained by the bank cannot be retained under any 
theory of law, equity or good conscience. 

Under Point 1 of appellant's brief it is alleged 
that the bank was in a perilous condition. This 
statement is entirely incorrect. 

The solvency of the bank was never impaired 
because there was never any loss. The Hitchcock 
indebtedness, by reason of the overdrafts, was im-
mediately secured by regular banking methods. 
It therefore follows that at the time the directors 
paid the money into the bank there was in actual 
reality no situation that either in law, equity or 
good conscience called upon any of the directors 
to pay. As a matter of fact, the minutes disclose 
that at and after the 1neeting of September 24, 1920, 
the Hitchcock transaction was referred to in the 
minutes of the n1eetings as an indebtedness and 
not a loss. 

The whole misunderstanding in connection with 
the transaction was well illustrated in the testi-
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mony of Mr. Mabie, _ the counsel of the bank, when 
he said: 

•'Gentlemen, for the benefit of the bank you 
had better 1nake good this account, because it 
wiped out the undivided profits, and with the 
loss of Hitchcock, and I assumed it was a loss 
at that time, * * *" ' 

and again: 

"You had better make this good for the 
credit of the bank, because if the Federal 
authorities discover this they are going to 
close your doors and if they do there 111ay 
n1ake a cri111inal proceeding. * * *" (State 
of Case, p. 56). 

The Hitchcock relationship to the bank was 
never changed. He was a customer of the bank, 
overdrew his account, make it good and his account 
was ultimately closed out after full payment by 
hi1n had been made. This was done in the regular 
course of ·business at the bank. The money from 
the Hitchcock · transaction was kept in a separate 
account, distinct and apart from the rest of the 
funds of the bank, and there was therefore, no rea-
son why the old directors should apply each pay-
111ent of Hitchcock to repay themselves. 

It must be remembered, and the picture can 
easily be obtained from the testimony that this was 
a one 1nan bank wherein the cashier dominated, 
and immediately after the Hitchcock transaction 
the cashier was discharged. It was during this 
period that the accounts concerned became more 
or less 111uddled under a condition which is hard 
to explain at the present date. At any rate out of 
all this clouded situation, three situations are plain. 

1. That the Hitchcock matters were kept in a 
distinct and separate account. 

2. That there was never a loss and that every 
dollar of his indebtedness, interest and costs was 
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paid by Hitchcock and credited to him, anll his m-
debtedness was cancelled. 

3. That the moneys contributed by the directors 
were actually paid in, can be identified and traced 
and are now in possession of the bank. 

Particular attention of the Court is called to the 
fact that the appellant endeavors to relieve the 
new Board of Directors of the responsibility for 
the transfer of the money from the special savings 
account to the undivided profit special account 
and then to the undivided profit general account 
by claiming that such transfer was made by order 
of the Comptroller of the Treasury. There was no 
such letter offered in evidence at the trial, and as 
stated before, the records were in posssession of 
the bank and could be produced if such a letter 
was in existence. 

The testimony of Mr. Warner who was admitted 
to be a hostile witness (State of Case, p. 43) simply 
refers to a letter dated April 20, 19·21, but the rec-
ords show that the account was not transferred to 
the undivided profit general account until 19·24, 
some three years later, and when pressed for an 
explanation he stated: 

"Q. Did you get any instructions from the 
Comptroller of the Currency at the time you 
made the actual transfer to the undivided 
orofit? A. No. 

"Q. Was it an undivided profits or profit 
and loss account? A. No. sir; we call it un-
divided profits. . 

"Q. Did you get any instructions from the 
Comptroller? A. No, sir; the board of direc-
tors changed it" (State of Case, pp. 46 and 47). 

We submit, therefore, that the money was trans-
ferred from the undivided profits special account 
to the undivided profits general account by the 
new Board of Directors, without authority of the 
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interested parties and that they were entirely re-
sponsible . for s·uch transfer. 

The brief further sets forth a case of William 0. 
Ross v. The First Niational Blank of Edgewa.ter, but 
does not give any citation. We are not familiar 
with the facts in that case, but there is nothing 
disclosed which indicates that the Ross case has 
any relevancy or is in any way connected with 
the case at bar. 

We further submit that the points raised in the 
brief filed on behalf of the appellant are not in 
point, for the reason that the entire argument is 
based upon an entirely different situation than that 
presented in the case at bar. In every case sub-
1nitted, there was an actual loss suffered by the 
bank. Further, the theory running through the en-
tire brief is that the money was turned over to the 
bank by the respondents with full knowledge of 
the facts. 

A reading of the testilnony will clearly disclose 
that the respondents did not have full knowledge 
of the facts but that they were laboring under the 
mistaken impression that the bank had suffered a 
loss, when as a matter of fact, as stated above, 
the overdrafts were simply an indebtedness which 
was afterward repaid. 

The Money Deposited by the D ·irectors with 
the Bank Did Not Constitute a Voluntary 
Paytnent. 

"To constitute a voluntary pay1nent, it must 
be made with full knowledge of all material 
facts" (37 Cyc., p. 1300). 

A reading of the testimony in this case will clear-
ly disclose that the deposits made by the complain-
ants were not "voluntary payments" because two 
of the elements necessary to constitute a voluntary 
payment as laid down in Cyc., cited above, are 
lacking. 

J 
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The first is that the directors did not have a full 
knowledge of all material facts. The testimony 
clearly discloses that they were laboring under a 
mistaken impression, and that they believed the 
bank had suffered a loss, whereas, subsequent de-
velopments disclosed that instead of the overdraft 
of Hitchcock being a loss to the bank it was merely 
an indebtedness and in no sense a loss, and was 
subsequently repaid to the bank. The second is 
that the money was not paid to the bank in the 
ordinary sense of the word; instead the 1noney 
was only deposited with the bank for a designated 
purpose, and when this purpose failed the con-
sideration for the deposit also failed and the bank 
had no right to retain the n1oney. 

An exhaustive study of the bank or financial in-
stitutional cases in which payments were held to 
be voluntary, discloses that in every case the bank 
had actually suffered a loss. 

The most recent case in this State and the one on 
which the appellant places a great deal of reliance 
is Schaedel v. Liberty Trust Company, 99 N. J. 
Law 380. At first glance the ruling in this case 
is somewhat misleading because the facts are 
somewhat similar. However, a careful perusal 
will disclose the important difference between the 
Schaedel case and the case at bar, and that is, in 
the Schaedel case the bank had actually lost $52,-
000.00. This loss had been detected by the De-
partment of Banking and Insurance of the State 
of New Jersey, and it demanded that the loss be 
immediately made good or the bank would be 
closed as insolvent, while in the case at bar the 
bank did not sustain any loss. The directors had 
no notice from any department and there had 
been no official threat to close the bank, but acted 
upon the advice of the bank's counsel, which ad-
vice was rendered on the mistaken assumption 
that the bank had suffered a loss. 
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In the Schaedel case this Court speaking through 
Chancellor W 'ALKER said: 

"If . the plaihtiff was legally boµnd to make 
good his just proportion of the loss he but 
paid the legal obligation. If he were not 
liable for it he, nevertheless, paid it volun-
tarily. It is a general principle that if a per-
son without mistake of fact (Italics ours) or 
in the absence of fraud, duress or coercion 
pays money on demand which is not enforce-
able against hiin the payn1ent is deemed to be 
a voluntary one and cannot be recovered." 

In the above opinion at page 383, the Court cited 
Eaton v. Eaton, 35, N. J. Law, page 29·2, as authority 
for the general rule, that a voluntary payment 
cannot be recovered. Like all general rules, how-
ever, this rule has qualifications and exceptions 
and in the Eaton case the exception is set forth 
by Justice DEPUE in his decision as follows: 

"Where a person, with a full knowledge of 
the facts, voluntarily pays money which the 
law would not con1pel him to pay, but which 
in equity and g·ood conscience, he ought to 
hav(', paid he has no remedy to recover it 
back. Fron1 a pay1nent under such circum-
stances, no prmnise will be implied to refund 
the n1oney, there being, nothing ag'ainst con-
.science in the party who received it retaining · 
it. The authorities to this effect are numer-
ous." (Italics ours.) 

From the rule set forth by Justice DEPUE in the 
Eaton case it will readily be seen that the three 
important conditions necessary to constitute a 
voluntary payment are absent in the case at bar. 
First, there was a mistake of fact in that the 
directors were laboring under the mistaken im-
pression that the bank had suffered a loss which 
in fact was but an indebtedness that was repaid. 
Second, in equity and conscience there was no 
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necessity for the pay1uent of the money to the 
bank by the directors; and third, and most im-
portant, that the bank has money which does not 
belong to it and therefore there is something 
"against conscience in the party who received it 
retaining it." There was no demand made for 
the payment of the money by the directors, but 
on the other hand, the facts clearly disclosed an 
arrangen1ent whereby the money was deposited to 
protect the bank in case it had actually sustained 
a loss. 

The point to be remembered in the Schaedel 
case is that the money contributed by the directors 
was to replace good 1noney actually lost by the 
bank. 

Among the cases that have been examined on 
the question of voluntary payments are the fol-
lowing: 

Campbell v. Watson, 62 N. J. Eq. 396; 
Four Corners Building and Loan Asso-

ciation v. Schwarzwaelder, 88 N. J. 
Equity 121; 

Schaedel v. Liberty Trust Company, 99 
N. J. Law 380; 

State Bank v. Kirk, 216 Pa. 452; 
Union Bank v. SulliV'an, 214 N. Y. 332; 
Broderick v. John, 69· Federal Reporter, 

page 497. 

In each of the above cases the bank or other 
financial institution involved had actually suffered 
a loss, and the money was contributed to make the 
bank whole, and therefore, are not applicable to 
the case at bar. 
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O.onclusion. 

It is, therefore, respectfully sulimitted that the 
decree of the Court of Chancery should be affirmed 
with costs. 

Respectfully submitted, 

SEUFERT & ELMO~ 
Solicitors for Complainants .-Respondents. 

RYLAND E. LIPPINCOTT, 

MARSHALL VAN WINKLE, 

Of Counsel. 
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STATEMENT 

The bill of complaint in this case was filed by cer-
ta in former directors of The First National Bank 
of Edgewater, in the County of Bergen and personal 
representatives of other directors to recover cer-
ta in sums of money with interest paid by them to 
th e bank in September, 1920 to preserve and main-
tain the credit of the bank due to impairment of the 
capit'al because of certain losses. The particular 
circumstances attending the principal loss are as 
follows: 

George B. Hitchcock, Inc. on August 18, 1920 de-
posited two checks in the bank of the defendant, 
drawn on the Bogota National Bank. One check was 
for $10,500 and the other for $12,900, or $23,400 in 
all. The bank through its officers permitted George 
B. Hitchcock Inc. to draw against these two checks 
for a like amount although later both these checks 
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the account was transferred to the Undivided Pro-
fits Special Account. This was done by the order 
of the Comptroller of the Currency who directed 
the change in April, . 1921. On April 23, 1924 after 
the last · payment was made the account was closed 
and transferred. to the General Undivided Profits, 
p .. 44, 45, 46, 47, and 48. 

ARGUMENT 

The contention of the complainants is that be-
cause Hitchcock .subsequently paid the indebtedness 
therefore the original amount contributed by the 
complainants should be returned to them. It is not 
claimed that there is any agreement in writing that 
supports this view. The basis of the claim is that 
it is inequitable to withhold it. No member of the 
present Board of Directors was a member at that 
time. The complainants made no entry to record 
the claim they now make. They had compleie con-
trol of the minutes. They recorded their assessment 
" to cove::.· the deficiency and overdraft of George B. 
Hitchcock, Inc." They credited the contribution to 
undivided profits and thus incorporated it with the 
funds of the bank. In other words, these mone ys 
belonged to the bank, strengthened its resources, 
preserved its solvency. The amount paid to the 
b1:;nk was not wholly for the Hitchcock loss. It was 
also becaus e of ot~er deficits. This is shown by lVIr. 
Mabie, the counsel of the bank, p. 55, 

"th 2t the bank had had a series of unfor-
tunate affairs with its customers and had suf-
fered severe loss. One was in the name of 
Hitchcock, in the name of George B. Hitch-
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cock, Inc. This corporation drew two checks 
aggregating $23,400." 

Mr. McCiave, one of the complainants, p. 53 in an-
swer to the question 

"Q. And this $23,000 seriously affected 
the bank? 
answered 

A. I understand there were some other 
kited checks there, and with both of them 
together we were given the option of going to 
jail or paying this money." 

Evidently the first payment of $3167.20 was to 
cover some of these other losses. 

While all liability is denied in this case as will be 
argued later, yet it may be said here that there is 
no evidence in the case that the difference between 
the amount of the Hitchcock loss which was $23,400 
less $1067.77 taken from their balance at the bank , 
er $22,332.23 and the $28,165.60 paid by the Direc-
tors has ever been restored to the bank. Yet the 
complainants want this money also and it is included 
in the decree. Therefore the decree aside from any 
other re ason directing the payment of $28,165 .60 
with interest is without authority. 

As stated the sum of $3167.20 was paid first by 
th e directors from a savings bank book and then an 
rsse ssment of $134.40 per share was levied on the 
186 shares held by the directors which assessment. 
m~de $24,998.40. It is clear that an assessment of 
Sl 05 pel' share with the contribution of $3167.20 
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aforesaid would have made up the amount needed to 
restore the $22,332.23 of the Hitchcock loss. The v 
thus paid $5833.34 more than the amount of thi vs 
loss. 

The bill alleges, p. 6, that it was the understand-
ing of all the directors that the fund was to be used 
to defray the loss incurred by the Bank in the Hitch-
cock lo~s; that if any part of the moneys ~as not 
necessary for that purpose it was to be repaid to 
the parties paying the same.. There is no proof of-
fered of such an understanding. Of the orjginal 
twelve directors, ten survive, yet the complainants 
called only one of their number, Mr. McClave, to ex-
plain this whole situation. His testimony was un-
important. He testified as stated, supra that there 
wer e other losses. The Hitchcock loss was fixed to 
a penny. It consisted of but two checks. It i~ clear 
the r efore aside from the testimony of Mr. Mabie 
and of Mr. McClave, that the sum of $3167.20 pajd 
f rom the joint account of the directors and the cal-
culation of the pro-rata assessment shows th at the y 
had other losses in view. There was no assurance 
for some time thereafter that anything could be re-
ccve :;.-eJ. fr om Hitchcock. 

Hitchco ck appec:1red before the directors p. 31 and 
1--:.r.ce a p1cpo sal of adjustment. At the meeting of 
Fina.nee Committee on September 17, 1920 , p. 33, 
the offer of Hitchcock was rejected. At the Finance 
Ccmmi: t cc ii.-:.E:2t ln~ Septembe r 24, 1920, p. 33 an of-
fer to adjust the matter was proposed by the bank. 

At the directors' meeting of October 7, 1920, p. 35, 
the minutes of the meetin g of September 2 were ap-
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pr oved and the plan of settlement of Hitchcock un-
animously accepted. This settlement was as fol-
lows: 

Check from Hitchcock ........... $ 5,033.34 
Transfer of Hitchcock Balance . . 1,067.77 
7 notes each in the amount of $2500 

aggregating ................. 17,500.00 

The agO'reO'ate amount of these notes and checks is 
b b Q(, 

stated to be "$23,400. (it is really $23,6W.ll) 

The minutes of the meeting of September 2, con-
fa in nothing to support the claim now made. These 
minutes were approved October 7, 1920, by these 
complainants as accurate. Mr. Warner, was asked 
by counsel for the complainants, p. 42 concerning the 
method of crediting the Hitchcock payments, 

"Q. What does that undivided profits 
special account mean? A. To keep that 
item of Hitchcock separate." 

and again 
"Q. . Do you know why they made a special 

account ,of this? A. Only to keep it separ-
ate until the item was entirely paid .. 

Q. Why was that necessary? A. It was 
easier to account for it. If it had been mix-
ed in with the other accounts it would have 
teen more difficult. 

Q. Account for it to whom? A. For 
whom? 

Q. Yes. A. For our own benefit, to see 
when it was all paid." 
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After September 23, 1922, the remaining payments 
were credited to the Undivided Profits Account as 
they were at the beginning. 

Exhibit C-10 shows the payments on the Hitch-
cock account p. 47. The two Hitchcock checks repre-
senting $23,400 with $3.20 protest fees were debited 
to the Undivided Profits Account September 3, 1920. 
The ite ·ms by which this money was paid is shown in 
this Exhibit. 

Hitchcock Balance .............. $ 
Oct. 13, 1920 credited to Undivided 

Profits Account .............. 
Oct. 15, 1920 1st payment credited 

to Undivided Profits .......... 
Nov. and Dec. payments and inter-

est, credited Savings Account-
Dec. 29, 1920-No. 6024 ..... . 

1,067.77 

5,033.34 

500.00 

1,166.46 

Thus it was not until December 29th 1920 near-
' ' ly four months after September 2nd, that any money 

WB.s placed under a different head than Uncljvidect 
Pr ofits Account. 

Tl:e remaining payments: 
Jan. 18, 1921-Payment with Int. $ 588.00 
Feb. 17, 1921-Payment with Int. 580.10 
Mar. 18, 1921-Payment with Int. 570.02 

$ 9,505.69 
were collected before April 18th ] 921. 

It was on this 18th day of April, 1921, that the 
complainants as directors vacated their offi~e and 
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new directors were installed. Thereafter there 
was collected upon the account the following: 

April 21, 1921-Payment with Int. $ 577.32 
Sept. 23, 1922-11 monthly pay-

ments and interest amounting to 6,020.00 
Nov. 5, 192.3-credi ted to Un-

divided Profits .............. 6_,525.00 
reb. 4, 1924-credi ted to Un-

divided Profits .............. 824.,16 
Feb. 16, 1924-credi ted to Un-

divided Profits .............. 800.00 

Account closed ................. $14,746.48 

Thus is appears that there had been paid during 
the term of office of the co·mplainants, $9,505.69 and 
there was collected by the new directors, $14,746.48. 
Together these amounts make the sum of $24,252.17. 
This closed the Hitchcock account. 

All the Bank therefore has been able to collect 
with interest is the sum of $24,252.17 for the Hitch-
cock loss. It would seem that such interest as was 
collected was credited to principal. No director or 
officer of the old Board of Directors has been called 
to aid the Court about this phase of the matter. 

• 
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POINT I. 

THE MONEY WAS CONTRIBUTED BY THE 
DIRECTORS TO PRESERVE THE SOLVENCY 
AND GOOD NAME OF THEIR BANK, WAS 
PAID VOLUNTARILY Wl1'H FULL KNOWL-
EDGE OF THE FACTS AND CANNOT BE RE-
COVERED. 

The bank at this time was in a perilous condition 
as appears from the testimony of Mr. Mabie as 
stated supra: 

"The bank had had a series of unfortunate 
affairs with its customers and had suffered 
severe loss. One was in the name of Hitch-
cock in the name of George B. Hitchcock, In-
corporation etc." 

He said at the meeting of September 2nd, 
"Gentlemen: for the benefit of the bank, 

you had b€tter make good this account, be-
cause it wiped out the undivided profits, and 
with that loss of Hitchcock, and I assumed 
that it was a Joss at that time, together with 
the loss of some other customer of the hank." 
The capital was only $50,000. I said, "You 
had better make this good for the credit of 
the bank because if the Federal authorities 
discover this they are going to closP, your 
doors, and if they do they may make a crim-
inal proceeding." P. 56. 

I suggested to the Board and advised them 
to make this default good, and they made it 
good. There was nothing to turn over to the 
Directors in the way of notes. Ther~ were 

11 

simply two checks that came through and 
were not paid. 

On cross examination he was asked : 
Q.. Were there any statements made in 

that meeting of September, to indicate that 
the directors had any knowledge of these 
overdrafts? A. Well they knew there was 
a loss, stated to the Board, yes, they knew 
there was a loss. 

Counsel in their argument below spoke of the 
Hitchco ck matter not as a loss but as in indebted-
ness. No matter what it is called the important 
fret is that it placed the bank in peril. The vigil -
ance of the Comptroller over N ationa1 Banks is very 
marked . With its capital impaired, the directors 
could not continue. These complainants had control 
of the minutes yet they record that: 

"It was agreed by the Board to assess each 
member in accordance with amount of stock 
held so much per share to cover the deficien-
cy and overdraft of George B. Hitchcock, 
Inc." P. 

Nothing was said about any claim to the Hitch-
cock payments if recovered. 

Counsel bases their equitable claim on the under-
standing had. It is clear the understanding llere is 
only that there was a deficiency to be covered and 
to cover it, they were to assess each member of the 
Board. This is plain.. They were personally obliga-
ted to restore this fund. They were trustees for the 
::::toe kholders. They exercised no vigilance over the 
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subordinates. It was too late for them to instruct 
the Cashier to institute a system of entering de-
posits on the ledger so that the bookkeepers would 
be informed as to the items which had been collected 
so as to prevent drawing against uncollected items. 
There is no doubt that an action would lie ao-ainst 
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them by cre-dito rs of the Bank for this want of care 
in observin g pr oper control. If this rule · had been 
her etof ore adopted and the Cashier had violated it, 
a diffe re nt complexion might be put on their oblig a-
tion to their stockholders. 

The relation of a director to a corporation 
is not contractual, but is that of a trust. 

Stephany v. Marsden, 75: N. J. Eq .. 90-93. 

As st ockholders of a National Bank under the 
United States statute they are liable for twice the 
amount of the par value of their shares. This was a 
further reason why they would have to pay. They 
disliked an assessment against the whole body of 
the ir stockholders as it is reasonable to apprehend 
that the majority would displace them and pQrhaps 
maintain an action against them for this loss owin g 
to t heir want of vigilance. Again if it were a loan 
why should there be- an assessment per share? It 
is difficult to see how there can be an y misunde r -
ct~n ding about these facts. Their own declaration 
in th eir own minutes , under their own cont ::.·ol, be-
t ray s them. If these directors thought that the 
mon ey paid was not a contribution as it is now 
claimed , wh y was not the first payment of Hitch-
cock, $5,033.34 on October 13th, 1920 repaid imme-
diatel y to themselves? This was not don e. 

13 

When they all ceased to be directors April 18, 
1921 there had been paid to the Bank $9,505.69. 
Yet they had not distributed this sum among the 
persons assessed originally., The complainants in 
paragraph 20 of their Bill of Complaint p. 7, allege 
th at this first payment of $5,033.34 was paid to the 
Bank and credited to the Specia1 account of John 
Eisele and Others for the benefit of the directors 
and in trust for them. The fact is otherwise. This 
first payment of $5,033.34 was made · October 13, 
1920, six weeks after the directors' contribution, and 
was credited to undivided profits by these very com-
plainants. This fact tells heavily against them. 
They allege also in paragraph 15 of the Bill of Com-
pl '.:'.int , P. 5, that at this meeting of September 2, 
1920 it was decided that the directors should es-
t:::.blish a fund of proper account out of which any 
loss sustained by the Bank on account of the Hitch-
cock loss would be paid. This is wholly inaccurate. 
Only one of the ten living complainants testified, 
Mr. McClave. He testified p. 52 that they all handed 
the ir checks to the Cashier.. This supports the 
entry to undivided profits. He says: "I resigned 
with the understanding that the account was to be 
c~rried on in that way." 

The time of this resignation is not stated. Pre-
sumably it was with those of the other directors, 
April 18, 1921. 

It is stated m the minutes of April 18th, 1921, 
p. 37 that 

" ::\ 1Ir . Lowe and Mr. Doremus - we1.·e ac-
quainted with the method of handling the 
Hitchcock account. They were advi sfld that 
t he dire ctor s adv~mced the mone y to cover 
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Mr. Hitchcock's overdrafts and the money 
to be collected by the bank and put into a 
fund in the name of John Eisele and ethers 

' which, when the entire indebtedness with in-
terest is paid up, is to be distributed amono· b 

the directors who contributed. Mr. Lowe and 
Mr. Doremus . understand · thoroughly how 
this account of John Eisele and others is 
taken care of and agree to continue the 
method already adopted in regard to this 
matter." 

This statement is a declaration of the complain-
ants in their own behalf in their own minutes more 

' than seven months after the money was paid. It 
is self-serving. It does not appear that this infor-
mation was imparted to the members of the new 
Board before the purchase of the majority stock. 
They were trying at this late hour to protect them-
selves. They were ousted and this Parthian arrow 
in their retreat was discharged to disable their ad-
versaries. What authority had Mr. Lowe and Mr. 
Doremus who were just entering on their duties to 
bind the stockholders of the bank to return monevs . . 
paid under the circumstances of this case? Noth-
ing but unanimous consent of the stockholders could 
authorize it. This declaration on April 18, 1921 was 
not in conformity with their present view that this 
was to be a loan to be repaid. For five years there-
after they made no demand for this money. 

It is well known that 
"Directors are liable to creditors of a bank 

at a suit of a receiver to make good, losses 
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suffered by the corporation on account of 
their neglect of duty in the management of 
the bank's business and affairs." 

Campbell v. Watson, 62 N. J. Eq. 396. 

Four Corners Bldg. & L. Ass'n. v. Schwarz-
waelder, 88 N. J. Eq. 212. 

Schaedel v. Liberty Trust Co., 99 N. J .. L. 
380. 

"It is contrary to public policy to permit 
directors of a corporation to freely contract 
with the corporate body, such contracts are 
voidable at the option of the corporation." 

Ibid, 99 N. J. L. 380. 

No agreement was made here that moneys if af-
terwards collected should be repaid. The fact that 
they failed to take the commonest precautions for 
their protection supports the view that their claim 
for the Hitchcock payment was an afterthought 
It was a very simple thing when they made their 
contribution to nave taken an assignment from the 
Bank of the Hitchcock indebtedness. If the money 
paid had been a loan it would have been a liability 
but as it was a contribution it was an asset. If a 
liability the financial condition of the bank was not 
improved. Such contribution increased the value of 
their own stock which had been diminished by the 
Hitchcock and other losses. If the Hitchcock over-
draft was finally collected such additional sum 
would further increase the value of their own stock 
When they sold their stock, after the Hitchcock 
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payments had been incorporated with the funds of 
the bank, it is reasonable to infer that they received 
the book value thereof. Now they ask that they be 
paid again, $37,746.86 (the amount of the de~11 e) 
out of a capital of $50,000. The remaining stock-
holders will have only the shell. The complainants 
-say that they rest their case on conscience. 01°~ 
these facts I too invoke its aid. 

Their interest as directors in a prosperous tc1.nk 
was a good consideration for the contribution. In-
deed if they had given notes to the bank to cover 
the deficiency such a consideration would be suf-
ficient to obtain judgment. 

It is quite clear then that the complainants had 
full knowledge of the facts. Indeed the Bill of Com-
plaint alleges in para.graph 13, p. 4 that on Septem-
ber 2, 1920 at the meeting of the Directors the bank, 
its officers and directors believing that George B. 
Hitchcoc~ Inc. "had caused a permanent and total 
loss" of ~4,500 less their balance on deposit which 
was $1,067.77 or $22,332.23. This is not a case 
where a single payment was made under doubtful 
circumstances. Here twelve directors made separ-
ate contributions. They fixed the assessment for 
each. They multiplied this assessment by the num-
ber of shares each had and each separately wrote 
out a check for the amount and paid it to the bank. 

It is hardly necessary to quote support for such a 
plain proposition a.s that a person who v,oluntarily 
pa ys money with full knowledge of the facts can-
not recover it. The rule was established in Bdsbane 
v. Dacres 5 Taunt (I Eng. C. L. R.) 143. It iR 
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enough to quote from . a recent case 1n this court 
where Chancellor Walker, said: 

"It is a general principle that if a person, 
without mistake of fact or in the absence of 
fraud, duress or coercion, pays money ,on a 
demand, which is not enforceable against him 
the payment is deemed a voluntary one and 
cannot be recalled." 

Schaedel v. Liberty Trust Co., 99 N. J. L. 
380. 

Citing: Camden v. Green, 54 N. J. L. 591. 

Shoemaker & Co. v. Bd. of Health, 83 N. J. 
L. 425. 

Koewing v. West Orange, 89 Id. 539. 

McCrory Stores Corp. v. Braunstein, 99 N , 
J. L. 166. 

The Chancellor also said in this case: 
"So that, in either aspect-in face of legal 

liability or without it-the payment cannot 
be recovered. . If the plaintiff were legally 
bound to make good his just proporUon of 
the loss he but paid a legal obligation. If he 
were not liable for it, he nevertheless paid it 
voluntarily." 

So that whether the directors were under an obli-
!3'ation to make the payment is of no concern. 
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The facts in the case of the Liberty Trust Com-

pany are stated in the syllabus: 
"Hf overdrew his account with defendant 

L. T. Co., and its Board of Directors instruc-
ted defendant K. its president, to discontinu e 
H's account and have it withdrawn from its 
bank; disregarding the instructions, H. was 
permitted to continue his account; the com-
pany suffered loss by his manipulations; the 
president called upon plaintiff, a director, for 
a contribution to make good the loss, and he 
paid his proportion f.or the purpose, and was 
afterwards partially repaid; he sued for the 
balance: HELD if plaintiff were bound to 
make good his proportion of the loss he paid 
a legal obligation; he had an opportunity to 
dispute the claim, and if not liable, t•o defeat 
it, but waived defense, and, with full know-
ledge of all the facts, paid voluntarily and 
cannot recover." 

In the case of William 0. Ross, v. First National 
Bank cf Edgewater, (this defendant) Messrs. 
Griggs and Harding as attorneys for the plain-
tiff in 1920 brought suit to recover certain alleged 
loans to the Bank from 1909 to 1918 made by Ros s 
2s director. Other attorneys were substituted and 
the case came to trial April 26, 1927 at the Passaic 
Circuit. It was shown that the alleged loans made 
by Ross, who was a director, were really contribu-
tions made by him and other directors to protect 
the solvency of the Bank. The Court directed a ver-
dict for the defendant . 
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POINT II. 

THERE JS NO TRUST RELATIONSHIP IN 
THE PRESENT CASE. 

In the Court below counsel argued that the facts 
established a. constructive trust; that this was an 
equitable action and if the defendant could not re-
ta in the moneys in conscience and equity it is to be 
recovered. 

"Constructive trusts include all those in-
stances in which a trust is raised by the doc-
trines of equity for the purpose · of working 
out justice in the most efficient manner, 
where there is no intention of the parties to 
create such a relation, and in most cases con-
trary to the intention of the one holding the 
legal title, and where the ·re is no expl'ess or 
implied, written or verbal, declaration •of the 
trust." 

Pomeroy Eq. Juris. (3rd Ed.) Sect. 1044. 

The author adds however: 
"An exhaustive analysis would show, I 

think, that all instances of constn1Ctive 
trusts properly so called may be referred 
to what equity denomin?,tes fraud, either 
actual or constructive as an essential ele-
m ent , and as their final source. Even in 
that s;n gle class where equity proceeds up-
on the maxim that an intention to fulfill, 
~ '1 obligation shouJd be imputed, and as-
sum c"3 that th'3 purchaser intended to act 
in pursuance of hi s fiduc;ary duty, the no-
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tion of fraud 'is not invoked simply because 
it is not absolutely necessary under the cir-
cumstances ; the existence of a trust in all 
cases of this class might be ref erred to con-
structive fraud. This notion of fraud enters 
into the conception in all its possible d8grees. 
Certain species of constructive trusts arise 
from actual fraud; many other spring from 
the vi,olation of some positive fiduciary obli-
gation; in all the remaining instances there 
is latent perhaps, but none the less real, the 
necessary element of that unconscientious 
conduct which equity calls constructive 
fraud." 

Ibid. 

There run through the cases of constructive 
trusts questions of fraud, express or implied. It is 
clear there is nothing express in the present case. 
Nor can a trust be implied from this · evidence. 
There was no declaration of trust. When equity 
impresses a constructive trust the element of fr aud 
is commonly present or a breach of fiduciary duty , 
or at least the violation of some equitable principle 
independent of the existence of any fraugt: How 
c~n it be said th2t this cont r ibuti on did not equit-
ably belong to the Bank, when it was volunt arily 
made? The Bill of Complaint, par. 15, p. 5, admib 
t ~1e mone y was paid in order that the Bank might 
continue business. It was a present benefit to these 
directors to make such payment. There was a con-
sideration received by them for it. Having reaped 
tl~e reward of their contribution by preserving the 
s,olveney of the Bank, their own positions as direc-
tors, their reputation in the community as r:ompe-
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ten t business men, the future increase of their 
sha res by the growth of the institution, they cannot 
recover now what they paid for their benefit then. 
The cases are as one that the evidence charging the 
tru stee with infraction of his fiduciary duty must 
be clear and unmistakable. 

ChanceUor Green in Sayre v. Fredericks, 16 N. J. 
Eq. 205-207 says: 

"Mr. Eden in his note to Fordyce v. Willis. 
3 Brown's Ch. R. 588 states that declarations 
of trust of personal property are in the same 
situ ation as all declarations of trust were be-
fore the statute. But that he has not been 
able to find an instance of a declaration of 
trust of personal property, evidenced only by 
parol, _having been carried into execution." 

While the modern rule has m,odified this state-
me~t it has never been relaxed as to the necessity 
of clear and convincing proof. Nor can fraud be 
inf erred from the mere refusal to pay, 

"The establishment ,of a constructive trust 
must he evidenced by something stronger 
than a mere breach of an oral promise to 
convey or to hold in trust." 

Brown v. Murray, 94 N. J. Eq. 125. 

It was held in Winkelman v. Winkelman, 138 N. 
E. Rep. 643 that where it is attempted to establish 

t t . th proof a constructive trust by parol es 1mony e . 
· · d stronO' uneqm-must be clear, conv1nc1ng an so o, 

vocal and unmistakable as to lead to but one con-
clusion and if the evidence is doubtful or capable 
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of reas ,onable explanation upon a theory other than 
the existence of the trust, it is insufficient. 

Citing: Ryder v .. Ryder, 91 N. E. 451; Mc 
Ginnis v. Jacobs, 35 N. E. 214; Streeter v. 
Gamble, 131 N. E. 589; Bangham v. Bang-
ham, 119 N. E. 589. 

In Union Bank v. Sullivan, 214 N .. Y. 332-34-0 the 
court said: 

"The President and members of the execu-
tive committee were all stockholders of the 
bank and it meant a Joss to them, through a 
fa ll in the value of their holdings if the sur-
plus of the bank was reduced by the sum of · 
$175,000. * * * ,:, Whatever increased the 
assets benefited the holders of the stock." 

Ibid. 

"The notes of the directors in the continu-
ance of the bank as a sound, financial and 
business institution contained a sutficient 
consideration to support the notes of the de-
fendants given .to make good any possible de-
ficiency which might exist." 

Citing: Dykman v. Keeney, 10 ApyJ, Div . 
612-619. 

"There the defendants were directors of a 
banking corporation and each made a note to 
the corporation for $10,000. The notes were 
made pursuant to an agreement which re-
cited that doubt existed in the minds of the 
directors and in the mind ,of the Superinten-
dent of banks as to the soundness of certain 
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of the bank's securities, and in order to re-
move such doubt and make the bank unques-
tionably solvent, the directors had each made 
his note for $10,000. to the bank. . It was held 
that these notes were supported by sufficient 
consideration." 

The Court of Appeals cites BrodeTick v. 
Brown, 69 Fed. Rep. 497. 

"In Broderick v. Brown, it appeared that a 
national bank had suspended business and 
was in the hands of a bank examiner under 
the Federal statutes. The examiner informed 
the directors that before the Comptroller of 
the Currency would permit the bank to re-
sume its business, it would be necessary that 
the sum of $50,000. be raised and placed in 
the bank. Acting on this information the 
stockholders voluntarily contributed and paid 
to the bank a sum equal to fifty per cent of 
.their holdings and amounting to $50,000. It 
was held that the amount was not a loan to 
the bank but a contribution, and was an as-
set of the corporation." 

The Court in the case of Union Bank v. Sullivan, 
said 

"The law is well settled that where stock-
holders voluntarily assess themselves to re-
lieve the corporation from pecuniary embar-
rassment or for the betterment of their stock ; 
whativer may be the occasion af the as-
seer:mi nt, (italics mine) the advances thus 



24 

made are not debts against, but assets of 
the corpor ation. 

"In Broderick v. Brown, the Examine r 
caused entries to be made on the books in-
dicating that the cont r ibuti,on was a volun-
ta ry assessment. B. at a meeting of the di-
r ectors subsequently heldt protested agains t 
these book entries. The bank held two not es 
of Broderick and the bank again suspende d 
payment ., HELD that the advance to the 
bank was a voluntary assessment and not a 
loan, and could not be set off by B. in an ac-
tion against him on the notes by the r eceiver 
of the bank." 

It is a very common thing to give a name to a 
thin g for the purpose of coloring the cause which 
on analysis cannot be vindicated. I am sure it wm 
not now be seriously contested that if the Hitch-
cock account had not been paid that these directors 
could not recover any part of their contributi,on. At 
what time then does the obligation, if it exist, arise? 
There was no expr ess understanding, that is to say 
the r e wrs nothing reduced to writin g. The new 
Board of Directors took office on April 18th, 1921-
7 month s after the contribution in question. They 
found no r ecor d of such a claim. 

Mr. Lowe and Mr. Doremus of the new board were 
t old that the out going directors claimed the Hitch-
cock moneys but that of course gave the old direc-
tors no clearer claim. The new direci.ors mig ht well 
ag ree among them se'lves if told by Messrs. Lmve and 
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Doremus that as there was no record of any agree-
' ment to re turn these moneys, they, as trustees of 

the stockholder s might well refuse and refrain from 
recognizing such asserted rights. 

Nobody knew when this contribution was made 
by the dir ect,ors that they would ever get a dollar 
fr om Hitchcock. When does this so called equitable 
principle ar ise ? If the money was recovered six 
years thereafter, would a claim be sustainable to re-
imt urs e the directors? Suppose the contribution 
had been made to keep the bank -open because of 
impaire d capital and the bank after a long period 
of tim e from its remaining assets and this contribu-
tion of the directors had restored its fin ancial credit 
would it be claimed that the directors were en-
tit led in the forum ,of conscience to be reimbursed? 
Where is the distinction? Suppose Hitchcock did 
not pay , but that other debtors unexpectly paid and 
such payment restored the impaire'd capital, would 
the dir ectors still be entitled to maintajn an equit-
able action for recovery of their contributions? 
Suppose even at that time the bank was still in da_n-
ger of its capital being impaired, would the equit-
able principle invoked cover such a claim? What 
hards hip is there in the present case that does not 
in pra ctice occur every day? 

"Where a party voluntarily pays an unjust 
debt, he cannot recover back such payment, 
nor if he pays a debt which has been before 
in ~art paid, can he recover back the first 
payment?" 
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Cummins v. White, 4 Black, 356. 

"If a debt is not legally due and the money 
was voluntarily paid under no mistake of fact 
the money cannot be recovered." 

Hollingsworth v. Stone, 90 Ind. 244. 

"Where in a contract of sale the vendee 
agreed to pay certain debts of the vendor and 
afterwards voluntarily paid a sum much in 
excess of the one named, he cannot recover 
the payment in excess." 

Montgomery v. Gibbs, 40 Iowa, 652. 

"If there be no ,obligation to make such 
payment and it was voluntarily paid with the 
full knowledge of the facts there is no re-
covery. ·Our own state has declared that 
where a person with full knowledge of the 
facts voluntarily pays money which the law 
would not compel him to pay but which in 
equity and good conscience he ought to have 
paid. he cannot recover it back." 

Easton v. Easton, 35 N. J. L. 290. 

To the same purpose is the law of New York, 
citing, City of New York v. Erben, 23 N. T. Super 
Ct. (10 Bosw) 189" 

It was held in the above cases that it was not 
against conscience to retain the moneys. 
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But this contribution is not wholly lost. It ap-
pear s that the complainants owned 186 shares of 
the 500 shares of the stock ,of the bank, p. 31. or in 
other words, 27 % of all the stock. As stated supra, 
the ir contribution increased the value of their own 
stock. The repayment of the Hitchcock claim ina 
creased the value ,of their stock still further. When 
they sold their stock it was reasonable to suppose 
that the y received their proportion of this increase. 
Hitchcock's claim and their contributions were 
oreater than the whole capital stock. Having re-
'-' 
ceived this increase upon their stock as it is reason-
able to suppose, they now ask _to be paid in full the 
orio·inal contribution in addition. If they can main-::, 

t "in this action they are thus being paid twice f,or 
their holdings. 

I need hardly pause to consider the question of 
duress. It wa~ not pressed below. 

It is said that: 
"Duress authorizing the recovery of pay-

ment must be a threatened act which the par-
ty threatening has no legal right to do, made 
in such a manner as to cause the party 
threatened against his will to do some act 
which he is not legally bound to do, and 
against which he had no present means of 
protection." 

Dale v. Simon, 267 S. W. 467. 

Even if a decree for the complainants was justi-
fied which is denied , it is in excess of the correct 
fig ures. The basis of the claim is the return of the 
Hitchcock money with interest. The amount of the 
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exact loss was $22,332.23. The sum paid back by 
Hitchc ,ock was for principal and interest $24,252. 17, 
p. 48. The difference is $1,919.94. This is all the 
inte r est ever received. The last payment was not 
made until 1924, six years after the loss, yet t he 
decree gives the complainants, $9,581.26 for int er-
est. The final decree awards them $28,165.60 not 
$22,332.23, p. 19, with $9,581.26 interest maki ng 
$37,746.86. On their own view of the case it is only 
th e moneys restored for which a claim is made. No 
ot her m•oney was ever paid to the bank. This is a 
ver y m arked erro r . 

The amount of interest therein is calculated upon 
the wrong amounts and at the wrong rate. The in-
t er est on the sum of $28,165.60 is calculated as fol-
lows: 

"The moneys in excess paid on said over-
draft from September 2, 1920 to date and jn 

addition interest on the amount of the over-
draft from the dates of payment on account 
of principal and interest by Hitchcock to th E.~ 
bank to date." 

This is a manifest error. We have nothing to do 
with the excess paid by the directors upon the over -
draft. They are not in any view of the case r ecover -
able. It is erro r t·o charge us also with this inter est 
from th e da t es of payment by Hitchcock. The se 
very complainant s deposited the Hitchcock pa y-
ments in a Savings Bank account from December, 
1920 where th e mon ey rem ained until after the y 
left the bank. The interest upon a Saving ;:; Bank 
account is four percent. Yet the y have -obtained 6 
per cent by thi s decree. 
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CONCLUSION 

It is therefore respectfully submitted: 
1. The contribution made under the circum-

stanc es of this case cannot be recovered. 
2. The amount of the Hitchcock loss was 

$22,332.23. The decree erTone,ously awards com-
plainan t s, $28,165.60 with interest. 

3. The interest on this amount is calculated at 6 
percent although complainants placed the Hitchcock 
rayme nts when it was seen, five months after the 
loss, some recovery might be had in a Savings Bank 
account with interest at 4%. 

4. The Bank received only $1,919.94 in interest 
above the $22,332.23 the am,ount of the Hitchcock 
loss, the last payment being made in 1924 or 6 
years after the loss. 

Respectfully submitted, 

WILLIAM B. GOURLEY, 
Of Counsel with Defendant-Appellant. 

• 
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REPLY BRIEF FOR DEFENDANT-APPELLANT 

The complainants-respondents in their brief have 
mist akenly set out certain alleged facts which call 
for a short reply: 

It is alleged that the contribution of $28,165.60 
"was to cover the indebtedness and ,overdrafts of the 
said Hitchcock". This is not the fact. The entry in 
the minutes is as follows: 

"It was agreed by the board to assess each 
member in accordance with the amount of 
stock held, so much per share to cover the de.;. 
ficiency and overdraft of Geo. B. Hitchcock, 
Inc ." P. 31. 

No amount was named., The Hitchcock over-
drafts were only two items, one check f.or $10,500. 
and one for $12,900. or $23,400. This company had 
on deposit $1,067.77 which made the amount of the 
loss $22,332.23 . . The sum of $24,998. was raised by 
this assessment. Manifestly the assessment 
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"covered" the Hitchcock loss. It was greater than 
the loss. The directors also paid from a savings ac-
count $3,167. or $28,165. in all., It was clear there 
were other financial disturbances to take care of. 
T;heir brief says, "The suggestion of other indebted-
ness is only a subterfuge," .and again, "There is 
nothing in the testimony that would suggest any 
such idea." Aside from the discrepancy between 
the amount required to meet the Hitchcock loss and 
the amount paid I call attention to the testimony. 

The only complainant sworn of the ten livino· c,om-o 

plainants said: 
"I understand there were some kited checks 

there, and with both of them together we 
were given the option of going to jail or pay-
ing this money." P. 53. 

The Attorney of the Bank said, 
"The Bank had had a series of unf01-tunate 

losses, with its customers and had suffered 
severe loss. One (italics mine) was jn the 
name of Hitchcock, etc.' 1 P. GG. 

It is therefore thus quite clear why the large sum 
was paid. Their brief declares that the "s oivency 
of the bank was never impaired because there never 
was any loss. The Hitchcock indebtedness, by rea-
son of the overdrafts, was im·mediately secured by 
regular banking methods. It therefore follows that 
at the time the directors paid the money into the 
Bank there was in actual reality no situation that 
either in law, equity or good conscience called upon 
any of the directors to pay." This is a singular 
statement. The loss occurred on August 18th , 1920 
and amounted to $23,400 to the Bank , the capital of 
which was but $50,000. The directors did not meet 
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unt il September 2, 1920, and then made thei1· con-
trib ution as aforesaid. The agreement about Hitch-
cock was not made until October 7, 1920, p. 35, and 
the first payment thereunder October 13, 1920, p. 
48, nearly two months after the loss. It seems suf-
ficient to state these facts without further argu-
ment. , 

The Bill of Complaint itself, in para,graph 19, p. 7, 
alleffes that "at the date of the final adjustment 
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(October 7, 1920) with George B. Hitchcock, Inc. 
it became apparent to the directors that George B. 
Hitchcock's indebtedness would not be an entire loss 
but would be paid in part and perhaps (italics mine) 
entirely liquidated in time." 

It is further stated in the opposing brief that 
"the respondents did not have full _knowledge of the 
facts but that they were laboring under the mis-
tak en impression that the Bank had suffered a loss." 
Yet paragraph 14, p. 4 of the Bill of Complaint de-
clares, "at this meeting the entire situation was ex-
plained to the Directors in detail in the presence of 
the attorney of the bank". There could be no mys-
tery about such a situation to the most ordinary 
business man. 

Paragraph 13 of the Bill alleges that the directors 
believed that the Hitchcock checks "had caused a 
permanent and total loss". P. 4. Nobody then knew 
that they would ever get a dollar. Apparently the 
threat of criminal proceedings against Hitchcock 
produced results. The attorney for the Bank said, 
"I was then directed to bankruptcy anrl settleraent." 
P. 56. 
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It is further stated in the brief of counsel for 
Complainants-Respondents : 

"If there had been anybody with the sligh t-
est foresight to advise them there would ha ve 
been no necessity for the payment of th is 
money by the Beard of Directors, because th e 
Hitchcock indebtedness was almost immedi -
ately liquidated by a new financial arran<r e-.::, 

·ment with new agreements and cash too-eth er .:, 

with notes etc." 

The counsel for the bank advised the directo rs 
about the perilous financial situation. He denie s 
that he said anything about jail. P. 57. He said, 

"If the Federal authorities discover this 
they are going to close your doors." P. 56. 

With half the capital gone this statement wa s 
correct.. The government might "make a crimina l 
proceeding" against the cashier or indeed against 
them if the y sought to attract deposits on such im-
paired ca.pi tal. 

I am at loss to understand what counsel mean s 
wh en the y declare that there were no resolutions of 
assessment passed by the Board. It is wholly un-
important whether you term the language used a 
r esolution or a minute. It is found on page · 31 of 
th e State of the Case . The point is that the direc-
tor s agreed to assess each member of the Board for 
the Hitchcock loss in accordance with the amount of 
stock held by each. The assessment was not 
against all the stockholders. It serves to est ablish 
the fact that the y for various reason s desired the 
stockholders not to know. 
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It is not correct to state that the assessment was 
a "'misnomer because the Board actually agreed 
among themselves to arrange for the collection of a 
fund for the purpose of covering the Hitchcock ac-
count" . The Bill ·of Complaint sets forth the same 
error in paragraph 15, p. 5 as follows: 

"After a discussion it was decided that the 
· f d f' the Directors should establish a un or 

proper account to be known as the account of 
John Eisele and others out of which any loss 
sustained by the Bank on account of the 
Hitchcock loss, would be paid in °rd er th a·t 
it · might continue business and that th e Di-
r ectors should pay into such account of John 
Eisele and others enough moneys to take care 
of the situation created by the indebtedness 
of George Hitchcock, Inc." . 

This is wholly inaccurate. The checks of the Di-
rector s were not from such a fu nd · They were th e 
indiv idual contributions of each Director in accord -
ance with the a<rreement spread on their minutes 

b • 1 t th Bank It was not and paid by each direct Y o e · 
t ·1 D b 29 1920 four months and eleven un i ecem er , , . d 

days after August 18, the date of the dishonore . 
checks , that a savings account was opened, p. 48. 
This was to receive and not to disburse. 

The t r ansfer by order of the Comptroller of the 
t 1924 but to 1921. The Curre ncy does not relate o , 

($5 533 34) from October 13, 
Hitc hcock payments, , · 2~ l920 
the date of the first credit to Decemb~r ' 

omplainants who p. 48 were placed by these very c . . 'd d 
' h B k in the und1v1 e had exclusive control of t e an 

b 29 1920 Th e sum 
profi t s of the Bank on Decem er ' · 
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of $1,166.66 for the first time was credited to a 
Savings Bank account. This continued to April 21 
1921 when it was transferred by order of the comp~ 
troller, p. 49. 

IT IS NOT MADE CLEAR WHETHER THE 
COMPLAINANTS REST THEIR CASE UPON THE 
RECOVERY OF THE ORIGINAL CONTRIBUTION 
OR UPON THE HITCHCOCK MONEYS. 

The_ Bill of Complaint alleges that the money of 
the Directors was paid "under a mutual mistake of 
facts", p. 8; that it should be repaid, "when the 
full amount of the indebtedness had been paid in full 
with interest" p. 7, par. 19. The prayer however is 
that the Bank may be decreed to have held the 
moneys paid by the said George B. Hitchcock, Inc ., 
and others as Trustees for the benefit of the com-
plainants, and the defendants, Rollo Steenland and 
Elmer J. S. Coe, p. 9. 

The lan guage of the Vice Chancellor is, 
"I think that the moneys advanced by them 

and deposited with the bank to meet any loss 
ultimately sustained through the failure of 
the overdrawing depositor to make good his 
deficit should now be returned." P .. 18. 

Thus the Vice-chancellor rests his opinion upon 
the return of the original contribution. The brief 
of the · Complainants-Respondents presents two as-
pects, (1) a mistake of facts and (2) that th e Bank 
holds the original contribution under a constructive 
trust. It is not, therefore, the Hitchcock pa yment s 
th at are sought but the original contribution. I pre-
sume that it will be conceded that if Hitchcock had 
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not paid that no recovery could be had. It is clear 
from the facts in the case that the Directors at the 
time of the contribution thought the affair was a 
tota l loss. The bill of complaint so declares, P. 4. 
It was not until October 7 the Bill states that it be-
came apparent that the loss would be paid in part~ 
p. 7. The last payment was on Feb. 16, 1924, or 
three years and a half after the loss. One payment 
of $6,525. was made Nov. 5, 1923. They mingled 
the firs t and second Hitchcock payments with the 
funds of the bank, p. 48. The computation of in-
teres t is from the dates of the Hitchcock payments 
and upon these payments. While the precis~ legal 
and equitable view entertained by counsel 1~ not 
made clear the conclusion seems to be that while at 
the time of the oriuinal contribution everybody 
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deemed the affair an entire loss, yet by some prm-
ciple of equity if ever any part of this debt in the 
years to come were recovered by payment Ol' upon 
execut ion suit could be instituted. No citation for 
this view is quoted either by counsel or by th~ Vice 
Chance llor It is not denied that the compl mnants 
have parte.d with their shares and reaped the finan-

. · d tatus of the Bank cial adv antages of the improve s . 
of which the directors' contributions and the Hitch -
cock payments were part. Shall th ey now be per-
mitted anew to imperil the capital again and for~e 
an assess ment upon innocent stockholders? . It is 
not seen that the particular words of the minut~s 

. th· . sa1d adopted aid such interpretatwn. If no mg was · 
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about any particular debtor but only that th e capi-
tal was impaired and the directors were invite d to 
restore it, the effect is the same. 

The chronological statement of the paymen ts is 
found on pages 47 and 48. 

Respectfully submitted, 
WILLIAM B. GOURLE Y, 

Of counsel with defendant-appell ant. 




