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BRIEF FOR PLAINTIFFS-IN-ERROR.

The plaintiffs-in-error were separately indicted,
each for a like alleged offense, and by consent the
indictments were tried together in the Mercer
Sessions. Separate writs of error were of course
taken; but there is but one printed book for the
two cases, the questions therein being identical.

The indictment in each case was based on Chap-
ter 83 of the Laws of 1895, and was for wilful neg-
lect and refusal to appear in obedience to a sum-
mons alleged to have been issued by a Joint Com-
mittee of the Legislature of 1914.

The indictments were removed to this Court by
certiorari, and motion to quash was here denied
and the records remanded to the Mercer Sessions.
Mate v. Brewster, 93 Atl., 189. The sufficiency of
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the indictment is challenged on the present rec-
ord under the refusal of the Trial Court to charge
the defendants’ tenth request (Case, p. 69, line
32), but will not be argued here because the ques-
tion is foreclosed in this Court by its denial of the
motion to quash. The present argument will be
confined to points made at the trial on the theory
that the indictment though sufficient was not sup-
ported by the evidence. That this might be so was
pointed out by Bergen, J., as to some elements in
the case, in his opinion read on the denial of the
motion to quash.

The cases are here on certificate of the “entire
record,” under Section 136 of the Criminal Pro-
cedure Act.

POINTS. t
I.

There was no joint Appropriations Com-
mittee of the Legislature of the State of
New dJersey for the year 1914 as alleged, m
the indictment.

The rules of the two houses of the Legislature
were offered in evidence, by consent the Legisla-
tive Manual being used for that purpose. As that
publication is accessible to the Court, and prob-
ably in the library of each member, we have not
printed the rules. On consulting them it will be
found that while the Senate and Assembly have re-
spectively committees on appropriations, there is
no such joint committee. There are seventeen
joint committees provided for, each of three mem-
bers from the Senate and five members from the
House (Leg. Man. 1914, pp. 71, 85); but none on
appropriations or anything equivalent thereto.
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It appears that for many years the committees
on appropriations of the Senate and the House
have been accustomed to meet together and effect
a sort of organization with a chairman and a
secretary, but this was merely for convenience and
expedition. The reports of the two committees
would of course be made separately. Probably
the reason there has never been a joint committee
on appropriations is that under the constitution
money bills must originate in the House of As-
sembly. The two committees of the Legislature of
1914 followed the usual custom, and after con-
cluding their labors adjourned sine die April 7,
1914 (Case, p. 28, line 21). On April 9, 1914, the
Legislature passed general Resolution No. 2 (er-
roneously called No. 7 in the indictment) authoriz-
ing “the Joint Appropriations Committee of the
Legislature for the year 1914” to make an inves-
tigation into certain subjects and to report at the
next session of the Legislature, with power to isr
sue subpcenas for the attendance of witnesses and
to sit after the adjournment of the Legislature at
any place in the State which they might desig-
nate (Pamph. Laws, pp. 639, 40). I do not doubt
that by this resolution that Legislature meant to
refer to the anomalous body composed of the two
appropriations committees of the respective
houses that had been up to April 7th acting con-
jointly; but my point is that such committee was
not within the purview of the Act of 1895. That
statute embraced only a joint committee of the
Legislature or a standing committee or special
committee of either house; the procedure was by
summons, not subpoena, and there is no hint of
power to sit after the adjournment of the Legis-
lature. It is perhaps doubtful if the statute was

intended to apply to any other Legislature than
the one that enacted it.
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Penal statutes must of course be construed
strictly, and unless the case of the plaintiffs-in-
error falls clearly within this Act of 1895 their
conviction cannot be sustained.

I1.

The respective plaintiffs-in-error were not
compellable to attend at Trenton on Decem-
ber 5, 1914.

(a) No place of meeting was ever designated
by the committee.

If we assume that the gentlemen who undertook
the investigation into the subject matter of Joint
Resolution No. 2 composed the committee referred
to therein, they of course could only act legally on
conforming to the resolution which was the source
of their power. That resolution provided as fol-
lows :

“2. The said committee shall have power
to sit after the adjournment of the Legis-
lature at any place in this State which they
may designate.”

The Joint Committee, to call it such, consisted
of four Senators and five Assemblymen (Case, p.
24), and Senator Hennessy (Case, p. 27). After
the adjournment sine, die on April 7th and the
passage of the Joint Resolution No. 2 on April 9th
Senator Hennessy assumed to call a meeting of
the “Joint Appropriations Committee” at New-
ark on June 1, 1914, at which there were present
three Senators and two Assemblymen (Case, pp.
29, 30). Without transacting any business the
committee adjourned subject to the call of the
chair [idem.). On June 10th two Senators and
two Assemblymen (less than a quorum) met at
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Palisades Park but transacted no business (Case,
p. 31). On June 27th two Senators and three As-
semblymen met in Atlantic City. The minutes of
the committee do not show how such meeting: was
convened and an adjournment was had subject
to the call of the chair (Case, p. 31). This com-
pletes the recorded minutes of the committee.
From that time on there seem to have been meet-
ings in different parts of the State (Case, p. 36),
but no formal minutes were kept. The case 1is
barren of proof that any place was ever desig-
nated by the committee for any meeting. The
members, or such of them as cared to, responded
from time to time to the call of the chairman. It
was not proved nor is it claimed that the commit-
tee designated Trenton as the place of meeting on
December 5. There seems to have been a meeting
held on that day in Trenton, the proceedings of
which were read by the stenographer from his
notes (Case, p. 37). There were present three
Senators and three Assemblymen. It was to at-
tend at that meeting that the plaintiffs in error
were subpoenaed. They failed to appear and sent
their excuses by their counsel, Mr. Mackay. The
Trial Judge charged the jury as follows:

“There i1s no evidence in the case that the
alleged committee ever designated Trenton
as the place of sitting for December 5th,
1914, as required by the alleged resolution,
Laws of 1914, page 639” (Case, p. 69).

(b) The committee never authorized the issue of
summons to the plaintiffs in error.

>The pertinent section of the Act 1895 is as
follows:

f2. And be it enacted, that if any witness
summoned to appear before any such com-
mittee shall wilfully neglect or refuse to ap-
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pear in obedience to the summons or shall
refuse to be sworn or affirmed he shall be
deemed guilty of a misdemeanor.”

It goes without saying that to be legal a sum-
mons to appear before the committee must be
authorized by the committee, and it is not pre-
tended that there was any such authorization.
Senator Hennessy testified that there was no spe-
cific authority therefor at any meeting. His vol-
untary statement that “the understanding was
that the chairman of the committee issue the sub-
poenas” was struck out by the Court (Case, p. 47).

I11.

No offense was committed in Mercer
County.

It seems to me, as argued orally, that if a statu-
tory offense of omission is made dependent upon
its being wilful, as in the case in hand, the place
where the final act of will occurs i1s the place of
the offense; and as the plaintiffs in error were
never in Mercer County after they were served
with summons and were in Bergen County at the
time named for appearance at Trenton, the of-
fense must have been committed in Bergen Coun
ty. Inasmuch, however, as a careful study of the
opinion of Bergen, J., supra, convinces me that
the point has been ruled otherwise in this Court,
I will yield to stare decisis and not argue it fur-
ther. 1 merely mention it that the Court may
not consider the point abandoned. ” NN

The judgments of the Upreer—Sessttm-s-
should he reveiseA.

WILLIAM B. MACKAY, JR.,
Attorney for

and GILBERT COLLINS,
Of Counsel with Plaintiffs-in-Error.
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BRIEF OF THE STATE OF NEW JERSEY,
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Both defendants were separately indicted, and were
tried together and convicted April 26th, 1915, for re-
fusing to appear before a legislative committee, after
summons had been served upon them. Both took a
writ of error to the Supreme Court, which reversed
the conviction in the Mercer County Court of Quarter
Sessions. The State now claims there is error in the
judgment of the Supreme Court.

The legislature of 1914 passed the resolution em-
powering the Appropriations Committee to investigate
expenditures of State moneys. Under this resolution
a summons was issued to each of the defendants to
appear on the 5th day of December, 1914, at Trenton,
°r the purpose of giving testimony. Both defendants
re used to obey the subpoena, for which they were
in icted. The act under which they were indicted is
ound in C. S. vol. 2, page 2241, sections 67 and 68,
which are as follows:

An act respecting the examination of wit-
nesses before legislative committees and pro-
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viding for the punishment of witnesses refusing
or neglecting to appear or give evidence before
such committees. P. L. 1895, p. 162.

“67. Legislative investigations; examination
of witnesses; privilege, refusal to testify. Sec.
1. That in any investigation or inquiry by any
joint committee of the legislature, any standing
committee of either house or any special com-
mittee which shall have been or may be by reso-
lution directed to enter upon such investigation
or inquiry, all witnesses sworn or affirmed be-
fore such committee shall truly answer all ques-
tions put to them which the committee shall de-
cide to be proper and pertinent to such investiga-
tion and inquiry; and no witness shall be excused
from answering any such question on the
ground that to answer the same might or would
incriminate him, or tend to criminate him; but
no answer made by any witness to any such
question shall be used or admitted in evidence
in any proceeding against him, except in case
of a criminal proceeding for perjury in respect
to his answer to such questions; and if any such
witness shall refuse to answer any question so
decided to be proper and pertinent he shall be
deemed guilty of a misdemeanor.

“68. Refusal to appear or testify; penalty.
Sec. 2. That if any witness summoned to ap-
pear before any such committee shall wilfully
neglect or refuse to appear in obedience to the
summons, or shall refuse to be sworn or affirm-
ed, he shall be deemed guilty of a misde-
meanor.”

“2., The alleged committee had adjourned
sine die after the adjournment of the legislature
and before the defendant was subpoenaed, ana
therefore was without power to reorganize.



The State of the Case, pages 27, 28 and 29 shows
that Mr. Owen W. Kite, a witness, had been-Secretary
of the Joint Appropriations Committee of the Legisla-
ture, and the minutes of the committee show the Appro-
priations Committee of both houses to have met in joint
session and elected Kite as Secretary. And the minutes,
on page 30 of the State of the Case, show an item in
the supplemental bill “for investigation by Joint Com-
mittee on Appropriations for the purpose of carrying
out provisions of Senate Joint Resolution No. 7, which
is also known as Resolution No. 2, providing that said
resolution becomes a law.” And that the committee
here adjourned sine die.

This no doubt implies that the resolution was in pro-
cess through the legislature and if it failed of passage,
the committee adjorned sine die, and if it passed, then
the committee met to perform the work for which
money was provided in the supplemental bill. This,
no doubt, was the understanding of the committee itself,
but regardless of the understanding of the committee,
the legislature, by the resolution, commanded that com-
mittee to meet and investigate and “to report to the
next session of the Legislature.” We submit this set-
tles beyond question that the committee could not put
itself out of commission, but could only be put out of
commission by its creator, the Legislature. And instead
of being without power to reorganize, if they ever
intended to dissolve, it was their duty to organize and
perform the work which they actually did perform.

“3. The subpoena served on the defendant
recited that he was subpoenaed by virtue of Joint
Resolution No. 7, whereas in fact there was
no such joint resolution in the laws of 1914.”

In answer to this point, we are unable to see how the
ufm et pf the resolution has any substantial bearing
ori t is case except to identify the order in which the
resolution went through the legislature. It is a well-
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known fact that as resolutions are introduced into the
legislature they are numbered, and as they reach the
printer they are also numbered, and the fact that the
resolution is number seven in the legislature and num-
ber two in the statute books simply indicates that the
resolutions between numbers seven and two failed of
passage and resolution number seven was the resolution
that was number two and reached the Governor’s office.
There is no pretence that the aim, object, purpose and
language of resolution number seven is identical with
that which is designated as number two. We submit
the defendants cannot claim anything on that point.

“4. There was no Joint Appropriations
Committee of the Legislature of 1914.”

The rules of both houses show that each house has
an appropriations committee among its standing comr-
mittees, but the rules do not show any joint appro-
priations committee. The State proved (pages 53 and
54 State of the Case) that it had been a custom for
years in the legislature for the appropriations commit-
tee of both houses to meet and act as a joint committee;
and the defense admitted (pages 54 and 55) that they
had been meeting as a joint appropriations committee
for years in the past, but objected to the relevancy.
Combine this with the fact that that the legislature, in
the title of the resolution, used the words “ Commitee on
Appropriations” and in the body of the resolution,
“Joint Committee on Appropriations,” indicating very
clearly that the custom of a joint appropriations com-
mittee in the legislature has obtained for years, just as
it has been the custom for the Speaker of the House
and the President of the Senate to certify to the pas-
sage of bills. There is nothing in the constitution or
law directing the Speaker of the House and President
of the Senate to certify bills, but custom has established
it as law for the Legislature, and while there is nothing



in the rules of the House or Senate making a joint ap-
propriations committee, yet custom has made it such,
and the fact that the body of the resolution designates
it as a joint committee on appropriations, shows that
the legislature has accepted such custom as binding
upon it.

In reply to this it may be urged by the defendant that
the legislature did not, in the title to the resolution,
call it a joint appropriations committee, but called it
a committee on appropriations of the Legislature. 1
would say the title would have to be read with the
body of the resolution, which shows the intent of the
legislature to intend the title to apply to the joint com-
mittee. However, the title should not govern the body
of the resolution because a resolution is not a law, as
it deals only with the actions of the legislature itself in
dealing with public affairs, and while the constitution
requires that every law shall have a title, there is noth-
ing that requires any resolution or joint resolution to
have a title.

“5. The alleged offense could not have been
committed in Mercer county, because the de-
fendant was not in that county at the time of
the service or at any time afterwards.”

It is admitted that the subpoenas were served in Ber-
gen county and the defendants were to answer and ap-
pear before the committee which was to sit in Mercer
county. We say that the county where the crime was
completed is the county that has jurisdiction. It mat-
ters not in what part of New Jersey the defendants
were served nor does it matter how contemptuously.
they treated the subpoena served upon them. Whether
or not they committed the crime could not be deter-

mined until the committee met at Trenton, New Jersey,
and called for their presence.
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“The general rule of the law has been that

a crime is to be tried in the place in which the

criminal act has been committed. It is not

sufficient that part of such act shall have been

, done in such place, but it is the completed act

alone which gives jurisdiction.”  State w.

Wyckoff, 31 N. J. L. 68, and State v. Stow, 83

N. J. L. 14; State v. Carter, 27 N. J. L. 499;
Noyes v. State, 41 N. J. L. 418.

The function of a resolution passed by a legislative
body is usually confined to some ministerial act of the
body itself or a committee of the body acting for it, and
it is a common practice to designate the chairman to call
the committee together by letter and for the committee
to delegate to him the power to say when and where
they shall meet. “A committee may meet when and
where it pleases, if the House has not ordered the time
and place for them.” Vol. 6 page 370 Grey’s Reports
of Parliamentary Debates.

The State of the Case, pages 31 and 33, show that in
this case the practice of delegating to the chairman the
power to fix the time and place of meeting was followed.

Mr. Devlin (reading) : “In response to a
call issued by Chairman Hennessy a meeting
of the Joint Appropriations Committee of the
Legislature of 1914 was held at 13 Central
Avenue, Newark, at noon on the above date.
Present, Senators Hennessy, Ramsey, Smalley,
and Assemblymen Leonard and Richards.

The Committee again met on June 27th at
the Marlborough-Blenheim Hotel, Atlantic
City, having present Senators Hennessy, Ram-
sey, Assemblymen Leonard, Fiske, Richards
and State Auditor, Mr. Nevin. The Com-
mittee then adjourned at 8:15 P. M. and again
met on August 4th at the office of Assembly
man Fiske, 15 Exchange Place, Jersey City.



There were present Senators Hennessy, Ramsey
and Assemblymen Kays, Mount, Fiske and
Leonard. Letters were received from Senator
Smalley and Assemblyman Richards stating that
they were unable to attend. After attending to
business, the Committee adjourned, subject to
the call of the chair.

The first reason the Supreme Court gives for re-
versal is that no place of meeting was ever designated
by the committee. In reply to this we quote the resolu-
tion of the Legislature, page 9, line 7, of the State of
the Case.

“The said committee shall have power to sit after
the adjournment of the Legislature at any place in the
State which they may designate.” According to the
evidence, pages 30 and 31, a meeting was held June
1st, 1914, in response to a call by Chairman Hennessy.
The committee organized for the purposes of investiga-
tion and after attending to the business adjourned, sub-
ject to the call of the Chair, and they met again from
time to time, and each time adjourned, to meet again
at the call of the Chair. The part of the resolution
that speaks of the designation of the meeting-place of
the committee, refers only to the committee as the per-
sons who shall receive notice of the designation. The
purpose of this clause of the resolution was, that each
member of the committee would know at what place in
the State they would meet. For no purpose was it
necessary for any persons except the members of the
committee and witnesses to be notified of the place of
meeting.

The defendants cannot complain of this. They had
received a summons signed by the Chairman of the
committee and its Secretary commanding them to ap-
pear before the said the Joint Appropriations Com-
mittee of the Legislature of the State of New Jersey
for the year of 1914, on Saturday, the fifth day of



December, A. D. 1914, at eleven o’clock in the fore-
noon of said day at the State House in the Senate
Chamber in the City of Trenton and the State of New
Jersey, to testify and give evidence of all and singular
what he, the said George M. Brewster, knew relating to
the matters under investigation by the said Joint Ap-
propriations Committe of the Legislature of the State
of New Jersey for the year 1914.” What complaint
can these defendants make as to whether or not the
committee designated the place of meeting in a manner
more or less public, when they, the defendants, had
complete and detailed notice of the time and place of
meeting? They suffered no wrong if the committee
did not designate its place of meeting. No injury
flowed to them from lack of place of designation. They
got complete and comprehensive notification, as the
time and place were specified, on the summons to have
them testify. We submit that as to this part of the
opinion the Supreme Court is in error.

Other grounds for the Supreme Court’s reversal are,
“the committee never authorized the issuance of the
summons to the plaintiffs in error;” also, “the trial
judge was requested to charge, ‘there is no evidence
that any such committee ever authorized the issuance
of the subpoenas or summons to either defendant,” ” and
also, “the paper writings served on the respective de-
fendants were beyond the power of the statute and the
defendants were not bound to respond thereto.”

Neither those three reasons combined nor any one
of them were ever raised in the specification of causes
for reversal (State of the Case, pages 71-72), served
or filed in this cause in the Supreme Court, nor were
they discussed in the brief of the defendants.

By section 137 of the Criminal Procedure Act, C. S,
vol. 2, page 1866, it is enacted that, “where the plaintiff
in error shall elect to take up the entire record with
his writ of error as herein provided, he shall specify
the causes in the record relied upon for relief or re-
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versal and shall not be confined to his bill of exceptions
or required to assign error thereon, and he shall serve a
copy of the causes so relied upon for reversal upon
the Attorney-General or the Prosecutor of the Pleas,
representing the defendant in error, at least ten days
before the first of the term at which the said cause
shall be heard.”
This section has been interpreted to mean—
“that upon a writ of error to review the judg-
ment in a criminal case, the court will only con-
sider such matters as have been called to the
attention of the State either by assignment of
error or specification of causes; and a general
exception to a charge is only available when
error is assigned upon the objectionable por-
tions.” State v. Shutts, 69 N. J. L. 206.

“One convicted of crime sued out a writ of
error to review the judgment of conviction, and
procured the return with the writ, not only of
bills of exceptions, but of the entire record of
the proceedings at the trial, as permitted by
section 136 of the Criminal Procedure Act of
1898. He assigned errors, but did not file or
serve any specification of causes for relief or
reversal as required by section 137 of that act.
Held, that upon the objection of the State, the
plaintiff in error must be confined to his bill of
exceptions and the assignments thereon.” State
v. Miller, 71 N. J. L. 527.

In this case there was no assignment of error made,

here was a specification of causes for reversal that
specified six causes. Not one of the three reasons as-
signed by the Supreme Court is found in the six causes
specified.

Under section 136 of the Criminal Procedure Act

e right is given to a defendant to take up the entire
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record of the proceedings of the cause, and under 137
of the same act he has a right to go through the entire
r#cord and specify any cause that he believes is errone-
ous. If he does not avail himself of that right and
serve notice on the prosecutor he cannot ask the court
to search for a reason not in the specifications for rever-
sal. Neither has the court the right to reverse for rea-
sons other than those specified.

“Under section 137 of the Criminal Proced-
ure Act of 1898, where the plaintiff in error
elects to take up the entire record with his writ
of error, he must specify the causes in the record
relied upon for relief or reversal with sufficient
precision to apprise the court and the counsel
for the State of the injury of which he com-
plains.” State v. Herron, 77 N. J. L. 523.

“Where the entire record of the proceedings
had upon the trial has been returned by the
defendant with the writ of error, under section
136 of the Revised Crimes Act, and the only
cause for reversal specified is that the judgment
passed against the defendant instead of against
the state, no other cause can be considered.
State v. Hess, 65 N. J. L. 544.

“It is to be observed that the legislature has
not in express terms limited the consideration of
the reviewing court to errors pointed out by bills
of exception and assignment of error, or causes
for relief or reversal specified in conformity
with section 137, nor has it expressly provided
that such causes shall be filed and made part
of the record. But the clear implification is that
the review is to be confined to matters of w ic
the state is apprised either by assignment o
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error or specification of causes.” State v.
Young, 67 N. J. L. 226.

Assuming, for the purpose of discussion, that the
Supreme Court was right in deciding the case on ques-
tions not raised in the specification of causes for re-
versal, we will proceed with the discussion of the case.

The Supreme Court further says, that the committee
never authorized the Chairman to issue the summons,
and that “the power of a committee of this character
is to be found in sections 63 and 64 of the act entitled
“An Act concerning evidence” (Revision of 1900),
C. S, vol. 2, pages 2217 and 2239. Section 63 pro-
vides that any joint committee of the Legislature, or
any standing committee of either house, or any
special committee, which shall have been by resolu-
tion directed to enter upon any investigation or inquiry,
the pursuit of which shall require the examination of
witnesses, shall have power “to summon before them
such persons as they may deem necessary and proper
to testify in the matter under investigation.” Section
64 provides that any such committee shall have power
to compel the attendance before them of “such per-
sons as they may deem necessary and proper to testify
in the matter under investigation.” This statute
clearly shows that the power to summon witnesses is
given only to the committee, and not to any member
thereof acting alone.

In the opinion the court says that the powers of this
committee are found in the two sections above quoted.
We submit that the court is in error and that the powers
of this committee are found in the resolution passed by
the Legislature. The section 63, which the court re-
fers to, is “An Act concerning fees” (Public Laws of
1874, page 54), and relates to how the witness fees
shall be paid and who shall pay them, and does not in
any manner confer or detract from the power of sum-
moning witnesses, but leaves that entirely as it stood at
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common law. Section 64, referred to (Public Laws of
1875, page 26), simply redeclares the common law
power of legislative committees. It sets out who has
power to swear witnesses and gives the committee
power to employ legal and clerical assistance and pro-
vides for the payment of the same when properly ap-
proved. No legislature can by statute ban the powers
of committees for future legislatures. Each legisla-
ture when it convenes, by the powers of the constitu-
tion, can create its own committees, designate their
powers, and, by resolution, confine them to special
duties. But no legislature can pass a statute defining,
designating and limiting the powers of future commit-

Jtees”

Neither section 67 or 68 make the failure of a per-
son to answer the summons of the committee a crime.
It was not made a statutory crime until 1895, and in
that year, by the act found in C. S. 2241, sec. 67 and
68. By these two sections failure to answer any proper
and pertinent questions is denounced as a crime, and
failure to appear after being summoned is also de-
nounced as a crime.

Until this time courts had no jurisdiction over any
of these contempts. This legislation is additional to
the extensive powers inherent in a legislature or its
committee, and makes these offenses triable in the
courts as well as in the legislature. It is, under both
sections 67 and 68, that these defendants were indicted
and tried, and it is to these sections that we must go
to see if they have been tried according to law.

The power of a committee to summon witnesses is
not in any of the statute laws of this State, and if it is,
it is but declaratory of their common law powers. Our
legislature has the same powers as the British Parlia-
ment, with the two exceptions, to wit, in so far as they
are restrained by the constitution of the United States
and by the consitution of the State. Maxwell v. Goet-
schius, 40 N. J. L. 387, 388 and 389; Panghorn w.
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Young, 32 N. J. L. 29; Ma”on v. The Township of
Cranbury, 68 N. J. L. T49.

“Each house be allowed to proceed in its own
way in the collection of such information as may
seem important to a proper discharge of its
functions, and whenever it is deemed desirable
that witnesses should be examined, the power
and authority to do so is very properly referred
to a committee with any such powers short of
final legislative or judicial action as may seem
necessary or expedient in the particular case.
Such a committee has no power to sit during a
recess of the house which has appointed it with-
out its permission to that effect, but the house is
at liberty to confer such power if it sees fit. A
refusal to appear or testify before such com-
mittee or to produce books and papers would be
a contempt of the house, but the committee can
not punish for contempts. It can only report
the conduct of the offending party to the house
for its action. The power of the committee
will “terminate with the final dissolution of the
house appointing it.” Cooley’s Constitutional
Limitation 193 (7th ed.).

“It is but the re-statement of a fundamental
and familiar principle to say that the sovereign
power is lodged in the people, and that the con-
stitution framed and adopted by the people di-
vides the powers of government into three dis-
tinct yet co-ordinate departments: executive,
judicial and legislative. But it is not always
borne in mind that the constitution acts differ-
ently with respect to these different branches.
The authority of the executive and judicial de-
partments is a grant. These departments can
only exercise the powers enumerated in and con-
ferred upon them by the constitution, and such
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as are necessarily implied therefrom. The pow-
ers of the legislature in matters of legislation,
broadly speaking, are absolute, except as re-
stricted and limited by the constitution. As to
the executive and judiciary, the Constitution
measures the extent of their authority; as to
the legislature it measures the limitation upon
its authority.” Field v. People, Scam. (111.)
79-81; Cooley Const. Lim. (6th ed.), p. 104,
and cases cited.

“It has never been questioned, so far as I
know,” says Redfield, C. J., in Thorpe v. Rail-
Road Co., 27 Vt. 140; 62 Am. Dec. 625, “that
the American Legislatures have the same unlim-
ited power in regard to legislation which resides
in the British Parliament, except where they
are restrained by written constitution. This
must be conceded, I think, to be a fundamental
principle in the political organization of the
American States. We cannot well comprehend
how, upon principle, it should be otherwise.
The people must, of course, possess all legisla-
tive power originally. They have committed
this in the most general and unlimited manner
to the several State Legislatures, saving only
such restrictions as are imposed by the constitu-
tion of the United States or of the particular
State in question.” Sawyer v. Gilmore (Me.)
83 Atl. 673.

“In the earlier history of the country from
which our institutions both of law and legisla-
tion are principally derived, the judicial and
legislative functions existed and were exercised
by the same body. When they were afterward
separated and each came to be exercised by a
separate tribunal or body, the legislative body
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retained sufficient of the judicial power to enx
able it to investigate fully and to comprehend
thoroughly any and every subject upon which
that body proposes to act in its legislative ca-
pacity.” Wilkens v. Willet, 1 Keyes (N. Y.
521.

“A general power to punish for contempts
resided in with legislative bodies of England
from time immemorable, and in America, it is a
common law principle that the legislature can-
not only punish its own members for contempt,
but persons who commit disorder in its pres-
ence or who ignore or treat with contempt
its lawful process, such as an obstinate and re-
sistant witness before one of its committees.”
Lowe v. Sommers, 69 Mo. App. 637.

1. “The House of Representatives of Mass-
achusetts has power to compel witnesses to at-
tend and testify before the house or one of its
committees.”

2. “The refusal of a witness, duly notified
or summoned, of who has voluntarily appeared,
to attend or testify before the House of Repre-
sentatives, or a committee of that house, is a
contempt of the authority of the house, for
which the house may cause him to be arrested
and brought before the house. Burnham wv.
Morrissey, 14 Gray (80 Mass.) 226.

“By the common parliamentary law the legis-
lative assembly may compel the attendance of
all persons within the limits of their constitu-
ency as witnesses, in regard to the subject on
which they have power to act, and into which



16

i

they have instituted an investigation.’
McCarthy, 29 Cal. 395.

Ex parte

“It has always, at least practically, been con-
sidered to be the right of legislative assemblies
to call upon and examine all persons within
their jurisdiction as witnesses in regard to the
subjects in reference to which they have power
to act and into which they have already insti-
tuted, or are about to institute, an investigation.
Hence they are authorized to summon and
compel the attendance of all persons within the
limits of their constituency as witnesses and to
bring with them all papers and records in the
same manner as is practiced by the courts of
law. When an assembly proceeds by means of
a committee in the investigation of any subject,
the committee may be, and usually is, author-
ized by the assembly to send for persons, papers
and records.” Cushing’s Law and Practice of
Legislative Assemblies, page 253.

“Witnesses may be summoned to appear and
give their testimony before the assembly, or be-
fore a committee either by a warrant from the
presiding officer, issued in pursuance of a gen-
eral order previously adopted authorizing him
to send ‘for persons, papers and record,” or in
pursuance of a special order to the same effect,
relating to the particular case or person; or
they may be summoned by the special order of
the committee in pursuance of a similar general
or special order. The summons may be served
by the sergeant-at-arms, or by any messenger or
other officer, or in such other manner as will
be legal in other cases according to the laws of
the particular state.” Cushing’s Law and
Practice of Legislative Assemblies, page 261.
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See also Anderson v. Dunn, 6 Wheaton (U. S.) 204;
Johnson v. Commonwealth, 1 Bilb. (Ky.) 598 ; Bur-
dett v. Abbott, 14 East. 1; Rapalgi on Contempts.

A legislative committee has all the powers which the
legislature can give it, by expression and implication,
in the resolution under which it is expected to act. The
power of this committee is found in the resolution and
not in any statute law. If the resolution of the legis-
lature did not authorize the committee to issue sub-
poenas that power would be implied from the nature
of its resolution, as shown in cases where the resolution
did not provide for any summons.

“The Legislature has power to institute an
inquiry into the truth of an alleged bribery of
one of its members or the members of a previ-
ous legislature, connected with the disposal of
a trust committed to the legislature of a state
and continuing under its present and future
guardianship and supervision, and in the exer-
cise of such power it must necessarily have
power to and may compel the attendance of
witnesses before it or before a committee of
either house or a joint committee of both
houses and compel such witnesses to testify
and also to inflict punishment as for contempt
upon such witnesses for their refusal to attend
or testify.” Valvey v. Massing, 7 Wis. 630;
Burnham v. Morrissey, 14 Gray 226.

At this point it is to be observed that the act (C. S,,
page 2241, sections 67 and 68) which denounces” these
contempts as crimes did not use the word subpoena, but
t e word summons. The draftsmen of this act knew
u1 well that a subpoena is but one method of sum-
moning a person to a legislative committee, and that
a person who had notice that a legislature or its com-
mittee wanted his presence he would be deemed to be
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summoned. The common law of parliaments went so
far as to hold a person in contempt who was holding
himself out of the jurisdiction of the legislature with
the intention to avoid being summoned.

“If a witness upon whom an order for his
attendance has been personally served is guilty
of disobeying the order, or if one absconds for
the purpose of preventing the service of the
order upon him, such delinquent witness is then
ordered to be taken into custody by the ser-
geant-at-arms or other proper officer. If, how-
ever, there is reason merely to believe that a
witness is purposely keeping out of the way to
avoid service, the practice is, in the first instance,
to direct that service at his house shall be deem-
ed good service. This precaution is observed,
of course, in order to guard against the danger
of taking the witness into custody who may be
innocent of any intentional contempt of the
house. But where the circumstances of the case
preclude all reasonable doubt as to the inten"
tion of the witness, he may be ordered into cus-
tody at once. Thus, where it appeared by the
report of the committee that two persons who
were ordered to attend the committee, had not
attended, but that having attended the day pre-
vious, agreeable to the order for their attend-
ance, they had purposely kept out of the way
in order to avoid being served with an order for
their attendance on the day in question, they
were ordered forthwith to be taken into custody
by the sergeant-at-arms.” Cushing Law and
Practice of Legislative Assemblies, page 376,

May, 308, 309.

In the case at bar the resolution authorized the com-
mittee to issue the subpoena, which it did and duly served
it on the defendants. The opinion of the court goes on
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the theory that the only power a legislative committee
has to subpoena witnesses is found in sections 63 and
64 of the C. S., page 2239, 'and that it must be done
by the committee as an entirety. We insist that there
is no statute in New Jersey that has curtailed the com-
mon law powers of a legislative committee when acting
in a matter over which they have jurisdiction. We
submit that not only has the committee the power to
issue a subpoena, order or summons, but that they can
delegate that power to any member of the committee,
and that this power still exists in New Jersey. 1
“By virtue of this authority (to call wit-
nesses) any witness may be summoned by an
order signed by the Chairman to appear before
the committee and to bring with him all such
documents as he may be directed to bring for
the use of the committee. Any neglect or dis-
obedience of the summons will be reported to
the house and the offender will be dealt with
in the same manner as for similar contempt be-
before the house itself.” Cushing Law and
Practice of Legislative Assemblies, page 739.

In 1837 Reuben M. Whitney, for refusing to obey a
subpoena issued by a committee of the House of Rep-
presentatives of the United States, was arrested and
brought before the bar of the house. In this case the
validity of a subpoena signed only by .the chairman of
the committee was challenged, but was sustained.
Also, in the case of the committee sent to Philadelphia
to investigate the affairs of the Bank of the United
States, the question whether the process issued by the
committee under the powers given to them to send for
persons and papers, should be signed by the Speaker
an attested by the Clerk came up, and it was decided

y a vote of 157 to 33 that the summons need only be
gne by the chairman of the committee. Hind’s

«
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Precedents of the House of Representatives, vol. 3,
par. 4540.

The next question in the case is, did the chairman
of the committee, Senator Hennessy, have the power,
or the authorization from the committee, to summon
witnesses by issuing a subpoena. Page 35 of the state
of the case.

Testimony of Mr. Hart—

Q. Who directed you to prepare and serve the sub-
poenas?

Mr. Collins: I object to that as irrelevant
and incompetent.

The Court: You may answer the question.

Mr. Collins: Exception.

Whereupon the defendants, by their counsel,
filed a bill of exceptions, which is hereby
allowed and sealed accordingly.

ERWIN E. MARSHALL,
Judge-

A. The Chairman of the Committee, Senator Hen-
nessy.

Q. He directed you to prepare them and to serve
them? A. Yes, sir.

This shows that Chairman Hennessy directed Mr.
Hart, the clerk of the committee, to serve the sub-
poenas.

Now as to the evidence of Mr. Hennessy’s power or
authority to issue the subpoenas. State of the case,
pages 46, 47, 48 and 49.

Q. I show you two subpoenas that are dated De-
cember 2, and signed by you and the clerk. Now,
state, is that your signature on those subpoenas?

A. Tt is.
Q. And you directed those subpoenas to be served?

A. T did.
Q. State whether or not the Committee authorized

the service of those subpoenas?
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Mr. Collins: I object to that as not being
the best evidence.

The Court: It would seem to me that asking
this question of the witness is not sufficient proof
of it. The best proof would be the minutes.

Q. Do you know, Senator, if the Committee made
a record, or if a record was made of the parties who
were to be subpoenaed before the Committee ?

Mr. Collins: Objected to on the ground that
it is either intended to be proved by the answer
that they did not make a record or that they
did. If it is intended to prove that they did not
make one then there is no answer. If it is in-
tended to prove they did make one, it must be
produced.

The Court: You may answer the question.

Mr. Collins: Exception.

Whereupon the defendants, by their counsel,
filed a bill of exceptions, which is hereby
allowed and sealed accordingly.

ERWIN E. MARSHALL,
Judge.

A. My impression is that the Committee did not
make a record of the persons who were to be sub-
poenaed before the Committee.

Q. Are you able to state whether the Committee

irected you to sign and have the Clerk sign and issue
those subpoenas?

@ (Question repeated.)— to George M. Brewster
an Walter Scott? A. My recollection is that the

ommittee discussed at more than one session, inform-

y>t ey discussed the question of issuing subpoenas
°r t ese witnesses. I have no recollection of a specific
eetmg. I cannot specifically recall a meeting at which

aut ority was issued for this purpose. The
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understanding was that the Chairman of the Com-
mitte issue the subpoenas.

Mr. Collins: I move to strike out the last
part as to whafc his understanding was.

The Court: I think that is improper. The
last part with reference to the understanding
will be stricken out.

Q. I will now ask you if the committee discussed at
any time the issuance of subpoenas, the general duty or
work of issuing subpoenas, as to who should attend to it.

Mr. Collins: Objected to as irrelevant.

The Court: I will admit the question.

Mr. Collins: Exception.

Whereupon the defendants, by their counsel,
filed a bill of exceptions, which is hereby
allowed and sealed accordingly.

ERWIN E. MARSHALL,
Judge.

Q. (Question repeated.) A. My recollection is
that on occasion I told the members of the Committee
that such and such persons ought to be subpoenaed,
in my opinion, for such and such reasons, stating the
reasons why they could contribute testimony of value
to the Committee. These matters were discussed in-
formally, and my recollection is that an agreement was
in each case arrived at as to what persons were to be
subpoenaed. I have no recollection of a specific meet-
ing at which specific subpoenas were authorized to be
issued.

Q. I am speaking of the question of the general
work of issuing subpoenas, that is what I am speaking
about, the general duty of issuing subpoenas.

Mr. Collins: Objected to as incompetent.
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The Court: Objection sustained.

Q. The two persons named here— were they the
subject of discussion by the Committee before the sub-
poenas were issued?

Mr. Collins: Objected to as incompetent
and leading.

The Court: Objection sustained.

I call attention below to the minutes of the meeting
of the committee, at the meeting of December 5, 1914,
when the defendants were summoned to appear. Mr.
Porter, stenographer to the committee, read a trans-
script of the minutes, from which we quote*. Pages
38, 39, 40, 43 and 44:

Q. Now, will you read the transcript? A. This is
a public hearing in the matter of the investigation of
the State Road Department by the Appropriations
Investigating Committee of the Legislature of 1914.

Senate Chamber, Trenton, December 5th, 1914.
Senator Hennessy: Since the last meeting of the
Committee, gentlemen, a subpoena was served upon
Mr. George M. Brewster of Tenafly, New dJersey,
by direction of the Committee whereby he was re-
quired to appear at this session of the Committee, and
to produce certain books and papers relating to con-
tracts for the building of certain roads in Bergen
County named in the subpoena, which roads were roads
improved partly with State funds. The Chair is in-
ormed that Mr. Brewster has been advised by his
counsel not to respond to the subpoena to-day, and
t e counsel of Mr. Brewster, Mr. Mackay, 1s present
an would like to make a statement to the Committee
as to the reasons why he advised his client not to re-
th°n 1u° su)Poena- I think it is entirely proper
at r. Mackay be permitted to make that state-
ent- If there be no objection on the part of any
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member of the Committee I will ask Mr. Mackay to
tell the Committee the reasons why his client is not
present to-day.

Page 38 of the state of the case:

“Senator Hennessy: I would like to ask you, Mr.
Fiske, if that is entirely proper?

“Mr. Fiske: Why, I should think, Senator, that the
committee has served the subpoena, and we consider
that the service of the subpoena was good, and I should
not receive back the money.”

Page 44 of the state of the case:

“Senator Hennessy: Well, on that matter, I may
say that the committee has taken counsel, and the com-
mittee, before issuing these subpoenas, Mr. Mackay,
was fully advised that it had the power to do what it
did in this particular case, which information, of course,
1sn’t conclusive either upon the committee or upon you,
but the committee has not proceeded without proper

advice.” .

Page 41 of the state of the case:

“ Senator Hennessy: When you say the Committee
has no power to summon a private individual you are
aware of the fact that this particular individual, Mr.
Brewster, was summoned because he had received a
large amount of State moneys in connection with road

building.”

Pages 44 and 45 of the state of the case:

“By Mr. Fiske: Q. This resolution provides that
the said Committee shall have power to issue subpoenas
for the attendance of witnesses, and it does not provi e
that they may compel the attendance of witnesses, bu
I think that is possibly covered in this act that appears
on page 2240 of the Compiled Statutes, and whicn
provides ‘that any joint committee of the Legis ature
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or any standing committee of either house, or any
special committee which shall have been or may be, by
resolution, directed to enter upon any investigation or
inquiry, the pursuit of which shall necessitate sending
for persons and papers, and examination of witnesses,
shall have power to compel the attendance before them
of such person or persons as they may deem necessary
and proper.” That would seem to give us that power,
even though it wasn’t specifically provided in the resolu-
tion.”*

After Mr. Mackey, counsel of Brewster and Scott,
the defendants, explained to the committee, that his
clients would not appear, Mr. Porter, stenographer to
the committee, was asked if the committee took any
action on their failure to appear, and he read as follows
from the minutes of the committe, page 53:

A. (Witness reading) : “Mr. Fiske: Mr. Chairman,
I move the adoption of this resolution:

“ ‘Whereas, by order of this committee, George M.
Brewster and Walter Scott have been summoned to
appear and testify before it on the 5th day of Decem-
ber, A. D. one thousand nine hundred and fourteen,
at eleven o clock in the forenoon, in the City of Tren-
ton, by summons in writing, duly served upon each of
them, respectively, together with the witness fees and
mileage allowed by law, and

Whereas they have refused and neglected to obey
said summons,
Resolved, that the President of the Senate of this
tate is hereby requested, by warrants under his hand,
to order the Sergeant-at-Arms of the Senate to arrest
said George M. Brewster and Walter Scott and bring
em efore this committee to testify at its next ses-
sions or a subsequent session; and that the chairman of
committee 1s authorized and directed to make ap-
Pication to said President of the Senate, on behalf of
's committee, for the issue of such warrants.’
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“The motion was duly seconded by Mr. Leonard,
and on a yea and nay vote unanimously carried.”

Showing that the committee not only authorized the
issuance of the subpoena by Chairman Hennessy, but
that they ratified his action.

This evidence shows conclusively that the committee
authorized Senator Hennessy to issue subpoenas to
Brewster and Scott, that the subpoena was properly
1ssued and served on the defendants for their appear-
ance, and that the committee ratified the act of their
chairman and took further action to compel obedience
to the subpoena, which they authorized their chairman
to issue.

We insist that the defendants had no right to chal-
lenge the summons by subpoena to appear before the
legislative committee. It was their duty to obey the
summons, even if it was improvidently or irregularly
1ssued.

The legislature by its committee, was on a mission
of investigation, within their power and jurisdiction,
and all orders, summons and subpoenas, issuing from
that committee, that were regular on their face, must
be respected until they are altered, modified or annulled
by the authority that issued them.

By the constitution of this State, the legislature is
one, and the most powerful of the three departments
of government, and as such is entitled to the same
respect and obedience as the process of our courts, as
1llustrated:

In the case of Cape May and Schellenger’s Landing
R. R. vs. Johnson, 35 N. J. Eq. 422, a restraining
order was issued by the Court of Chancery. There
was not sufficient time to have it served in the usual
mode, but the defendants received notice by telegrap »
and were advised by counsel to proceed in spite of t
restraining order of the Court of Chancery, and t ey
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did so, on the theory that no regular service of the
court’s order had been properly made.

The parties were later brought up for contempt, for
their disobedience.

“The notice that the defendants had of the
order, at the time they violated the command,
was, according to the authorities, entirely suf-
ficient. Where the charge is that the defend-
ant has willfully contemned the authority of the
court, all that need be shown is that he knew
of the existence of the order at the time he
violated it. Haring v. Kauffman, 2 Beas. 397.
Lord Eldon held that if a defendant is in court
when an injunction is granted, he has sufficient
notice of it to make it his duty to respect it.
He also held that if the defendant is not in
court when an order for an injunction has been
made, but is informed that such an order has
been made, he has sufficient notice of the injunc-
tion to render him liable for its breach. Van-
sandau v. Rose, Jac. & Walk. 264. The same

> rul. as thus stated by Lord Eldon was enforced
in Hull v. Thomas, 3 Edw. Ch. 236; and Hull
and Thomas is cited, ,with approbation, by
Chancellor Williamson in Endicott v. Mathis,
1 Stock. 110, 114.”

The court also held that the notice to be sufficient
need possess but two requisites— first, it must proceed
r©ma source entitled to credit; and second, it must in-
orm the defendant clearly and plainly from what act
he must abstain or what act he must do. The notice
or summons in this quoted case had on its face both
V these requisites and the court held:

The regularity, validity or correctness of
the order contemned cannot be examined on this
proceeding. While an order of the court re-
mains in force it must be obeyed. Even if it
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was improvidently grafted or irregularly ob-
tained, it must nevertheless be respected until
it is annulled by the proper authority. The rule
upon this subject has been laid down with great
clearness and force by Lord Truro. He says:
‘It is an established rule of this court that it is
not open to any party to question the orders of
this court, or any process issued under the au-
thority of this court, by disobedience. I know
of no act which this court may do which may
not be questioned in a proper form and on a
proper application; but I am of the opinion
that it is not competent for anyone * * *
to disobey an injunction or any other order of
the court on the ground that such orders were
improvidently made. Parties must take a
proper course to question their validity, but
while they exist they must be obeyed. I con-
sider the rule to be of such importance to the
interests and safety of the public, and to the due
administration of justice, that it ought on all
occasions to be inflexibly maintained.”

A fact to be noted on the case to which the above law
is applied is that the restraining order issued in that
case was afterward dissolved, and that it was impro-
vidently issued. The court, in passing judgment on the
parties charged with contempt, noted that fact, but
nevertheless punished them for failure to give the
restraining order the respect and obedience due to a
process from its organized tribunals, following t e
theory that in every well organized government there is
the power and the authority, when acting in its consti-
tutional scope, to which every man must give implicit
obedience before he can seek a modification or an
annullment of its orders. Kempson v. Kempson,
Eq. 303; Ashton v. Wilkinson, 53 Eq. 227; Una w.

Dodd, 39 Eq. 173.
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We contend that the committee of the legislature
was acting for a co-ordinate branch of the govern-
ment, on a matter important for it to know to enable
it to enact remedial legislation, and its proceedings and
its process, by force of all legislative authority, is en-
titled to the same degree of respect and obedience :
the restraining order referred to in the above case.

Let us assume that the committee, instead of making
a criminal complaint, had requested the Governor to
call the legislature in session, and the legislature
brought the two defendants before the bar of the
House and judged them guilty of contempt, and the
committee then committed them to jail as a punish-
ment for contempt, and that thereupon the defendants
sued out a writ of habeas corpus.

The return to the writ showed a commitment that
set out the fact of the joint resolution of the legislature,
the issuing of subpoenas, and the refusal to obey. And
further assume that the defendants alleged the same
defense as they alleged in this case.

It is a principle of law, well settled by the courts in
England, the Federal courts and the State courts, that
if the commitment shows a matter over which the legis-
lature has jurisdiction, that the courts will not examine
the proceedings, or any part thereof, by which the
defendants were committed.

The court’s refusal is based on the reason that
t ey have no right or power to supervise the proceed-
ings of the legislative branch of the government, no
niore than the legislature has the right to usurp the

unctions of the judicial or executive departments, as
1 ustrated in the case of Maxwell v. Goetschius, 40
N J L. 383:

E An act of the legislature to validate a
sa e made on partition proceedings by commis-
sioners in a court having no jurisdiction either
over the property or the owners, is nugatory,
and such sale is void.”
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2, “The general rule is that the legislature
of this State cannot legalize any judicial act
that is void for want of jurisdiction.”

3. “On proceedings for partition by the
tenants of the life estate, the remainder was
ordered to be sold, said sale being prior to the
act authorizing the sale of remainders— held,
the sale was void and could not be made valid
by subsequent legislative action.”

And also in the case of Kilbourn v. Thompson, 103
U. S. 168, where the House of Representatives passed
a resolution to investigate a certain pool. One of the
witnesses was then in bankruptcy, and at the same time
was a creditor of the United States. It was held there
that the legislature has no power to compel him to
testify in a matter that was then in the jurisdiction of
the court and subject to judicial investigation.

We further insist and submit that the court had no
right to compel the chairman of the committee to show
the proceedings by which the summons was issued. On
the trial of the defendants, at the Court of Quarter
Sessions, of Mercer County, we proved the proceed-
ings of the committe, by which the summons was issued,
so fiir as they related to the issuance of the summons
in question.

In this respect, we believe we over-proved our case,
and we submit that when we proved that the committee
in question was regularly appointed by the legislature,
and proved the resolution under which it was acting;
and that it issued a summons, signed by the chairman
and attested by the clerk, as Exhibits PI and 2, m
the state of the case show, and prove that these sum+
mons were served on the defendants, we then prove
our case completely. A

We had complied with the statute, C. S., page

section 68 : . . » » TIPAT
“That if any witness summoned to app
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before any such committee shall willfully
neglect or refuse to appear in obedience to the
summons, or shall refuse to be sworn or af-
firmed, he shall be deemed guilty of a misde-
meanor,”

under which these men were indicted.

We take this position, that when a legislative body
or its committee is commissioned in any proceedings
in a matter which'is within the scope of their juris-
diction, and as a result of these proceedings it is neces-
sary for them to commit some person to jail, no
judicial tribunal will go behind the face of the com-
mitment when it shows that the matter for which the
person was committed is within the jurisdiction of a
legislative tribunal.

There are numerous cases where men have been com-
mitted to jail for contempt of the legislature or its
committees. Courts have granted writs of habeas
corpus to bring those persons before them. In many
of these cases the persons committed to jail made efforts
to show that the proceedings behind the commitment
were illegal, and in each case the courts, both in Eng-

and and in America, steadfastly refused to examine the
proceedings behind the commitment to jail.

In all those cases the speaker of the House signed
t e commitment, and the courts held that it was not
within their power to supervise the proceedings of a

egislative body by which the commitment to jail was

M FalVCy V- MassinS> 7 Wis. 630; Ex Parte
Mn Nugent, 4 Penn. L. J. 220; Burdett v. Abbot, .14

321 °ur State m the case of Pangborn v. Young,
* J* C. J. Beasley held:

I- Where an act has been passed by the

egislature, and signed by the speaker of each

ouse, approved by the governor as authenti-
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cated by his signature, and filed in the office of
the secretary of state, an exemplification of it
under the great seal is conclusive evidence of
its existence and contents.”

2. “It is not competent for this court to go
behind this attestation, or to admit evidence to
show that the law as actually voted on and
passed and approved by the governor was
variant from that filed in the office of the secre
tary of state. .-

Regardless of the proof of” fiat the proceedings of
the legislature were, the Supreme Court flatly refused
to go behind the certificate of the speaker and of the
president, notwithstanding that there is neither con-
stitutional or statutory provisions for the authentica-
tion of measures by the speaker of the house or the
president of the senate.

In the matter of Low and Morgan, 95 Atl. Rep.
616, under the act of° 1873, it was proved in the appli-
cation that chapter 351 of the Laws of 1915, was not
passed in compliance with the requirements of the con-
stitution, as shown by the legislative journals. Yet the
court held while the journals were evidence, the signa-
ture of the speaker of the house and the president o
the senate are superior to an entry on the minutes,
which they deemed a mistake and held the law val

We submit, on reason and authority, that at the
trial of these defendants for refusing to obey the sum-
mons, that if the summons has on its face the require
ments of coming from a proper body and for a proper
purpose, that the court can no more go into the pro-
ceedings of that body, than they can go into the pro-
ceedings as to how the commitment to jail came to
made in the above quoted contempt cases.

The only body that can supervise the proceeding
that committee is its parent body, the egisa ur
session assembled. We say this with all due respe
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for this court, and urge it as beyond the constitutional
power of the courts, and within the common parlia-
mentary law and constitutional rights of legislative
assemblies.

Hence, we submit that the defendants below had no
right to treat the subpoena with contempt when it was
served, nor had the Court of Quarter Sessions or the
Supreme Court the right to examine or to supervise the
manner in which that summons was issued.

1* “Every court, including the Senate and the
House of Representatives, is the sole judge of
its own contempts; and in the case of a com-
mitment for contempt, in such case no other
court can have the right to inquire directly into
the correctness or the propriety of the com-
mitment, or to discharge the prisoners on
habeas corpus

2. “The warrant of commitment need not
set forth the particular facts which constitute
the alleged contempt.”

3. “The Senate of the United States has
power to punish for contempt of its authority
in cases of which it has jurisdiction, and an
inquiry whether any person had violated the
rule of the United States Senate, which requires
that all treaties laid before them should be kept
secret until the Senate should take off the in-
junction of secrecy, is a matter within the juris-
diction of the Senate.” Circuit Court of the

District of Columbia, Ex parte John Nugent,
4 Penn. L. J. Rep. 220.

T

e court, in the opinion written in this case, dis-

posed great clearness all the leading cases in

the’lpO* Invo”™ ng tte question of contempt, and also
e leadmg cases in the United States courts and the
various state courts.

“The Supreme Court has no appellate juris-
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diction over or supervisory power over the
proceedings of the legislature in a matter within
the constitutional jurisdiction of that body.
Falvey v. Massing, 7 Wis. 630.

The case of Burdett v. Abbot, 14 East. 1, deter-
mined in 1811 in the King’s Bench, sets the precedent
that proceedings of Parliament cannot be attacked,
even collaterally in a law court.

The facts of this case were that Burdett, a member
of Parliament, was summoned to the bar of the House
for libelous statements made in his newspaper. He
refused to obey the summons of Parliament. The
House then found him guilty of contempt and ordered
the speaker to issue his warrant to commit him to the
Tower of London. Accordingly the speaker issued his
warrant and commitment and placed both in the hands
of the sergeant-at-arms, to forthwith take Burdett into
custody and place him in the Tower.

Burdett sued Abbott, the speaker, in the Court of
King’s Bench, for damages for the trespass and assault
and battery. Abbott pleaded the general issue and,
by a special plea, pleaded the speaker’s warrant and
commitment for contempt of the House of Commons.

Burdett demurred to the special plea, and in the
argument of the case insisted that the matter set up
in the plea should not bar his action, and furthermore
that the court should examine the facts set up in the
pleas and pass upon the question as to whether or
not they were such libels as to justify the trespass.

The court, speaking through Lord Ellenborough,
C. J., asserted the principle that a law court had no
right to pass judgment on the facts which the ouse
of Commons deemed to be libelous, as the House o
Commons had already passed on that question, an
their decision was conclusive, in the same manner as
decision of any court on a question of contempt,
while their decision as to what was libelous mig t n

i



35

conform to the rules of the common law, yet the
House of Commons had determined that it was accord-
ing to the rules of Parliament, and that was binding
upon all judicial tribunals, and therefore they dismissed
the demurrer and sustained the plea in bar made by
the defendant.

Since the case-of Burdett v. Abbott, 14 East. 1, the
case of Stockdale v. Hansard, 9 Ad. & E. 2, is some-
times quoted as reversing the doctrine laid down in
Burdett v. Abbott. But a closer examination of the
decision shows that all this case holds is that the
House of Commons was treating of a subject not within
its jurisdiction, and the principle is still upheld that
when Parliament is treating a subject within its juris-
diction a judicial tribunal, neither directly or collater-
ally will inquire into or supervise the proceedings by
which the legislative body reached its final judgment.

We respectfully submit that for the above reasons
the Supreme Court should be reversed.

Respectfully submitted,

MARTIN P. DEVLIN,

Prosecutor.
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New Jersey Court of Errors and Appeals

The State of New dersey,

Defendant in Error, Writ of

VS. Error to

George M. Brewster and Walter Supreme
Court.

Sco tt )

Plaintifs in Error.

WRIT OF ERROR.
(Filed April n, 1916.)

New dJersey, (5.
The State of New Jersey to the Chief Justice and
other Justices of our Supreme Court of
[1.s.] Judicature— Greeting:

Because in the record and proceedings,
and also in the giving of judgment in a certain plaint
which was in our Supreme Court of Judicature, before
you, between the State of New Jersey, defendant in
error therein, and George M. Brewster, plaintiff in error
therein, upon a certain indictment against the said
George M. Brewster, late of the Village of Hackensack,
County of Bergen and State of New Jersey, for wil-
ully neglecting and refusing to appear in obedience to

20

a summons and writ of subpoena and refusing to be 30

sworn and refusing to be affirmed, manifest error hath

VWe ucmg wunng mar tne

\ ~ ere be, should in due manner be cor-
ced and full and speedv iustire re Ho» *
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2 Writ of Error.

and openly, under your seal, the record and proceed-
ings and plaint aforesaid, and also including the entire
record of the proceedings had upon the trial of said
cause, with all things touching and concerning the same,
to our Judges of our Court of Errors and Appeals in
the last resort in all causes, at Trenton, on the twelfth
day of April next, together with this writ, that the rec-
ord and proceedings aforesaid being inspected we may
cause to be done thereupon for correcting that error,
what of right and according to law and custom of the
State of New Jersey ought to be done.

Witness Edwin Robert Walker, our Chancellor and
presiding judge of our Court of Errors and Appeals,
at Trenton, the twenty-fourth day of March, nineteen
hundred and sixteen.

THOMAS F. MARTIN,
Clerk.
MARTIN P. DEVLIN,
~ Attorney.

The answer of the Justices of the Supreme Court of
the State of New Jersey within named. The record
and proceedings whereof mention is within made, with
all things touching and concerning the same, we do
certify to the Court of Errors and Appeals of said
State, in a certain schedule to this writ annexed, as

within we are commanded.
WM. S GUMMERE, c. J

WRIT OF ERROR.

(Filed April n, 1916.)
New Jersey, 55. . ,
The State of New Jersey to the Chief Justice an
other Justices of our Supreme Court o

TN . s.] Judicature— Greeting:
Because in the record and proceedings,
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and also in the giving of judgment in a certain plaint
which was in our Supreme Court of Judicature, before
you, between the State of New Jersey, defendant in
error therein, and Walter Scott, plaintiff in error
therein, upon a certain indictment against the said
Walter Scott, late of the Village of Hackensack,
County of Bergen and State of New Jersey, for wil-
fully neglecting and refusing to appear in obedience to
a summons and writ of subpoena and refusing to be
sworn and refusing to be affirmed, manifest error hath
intervened, to the great damage of the said the State of
New Jersey, defendant in error as aforesaid, as by its
complaint we are informed, we being willing that the
error, if any there be, should in due manner be cor-
rected and full and speedy justice be done to the par-
ties aforesaid in this behalf, do command you, that if
judgment be thereupon given, then you send distinctly
and openly, under your seal, the record and proceed-
ings and plaint aforesaid, and also including the entire
record of the proceedings had upon the trial of said
cause, with all things touching and concerning the* same,
to our Judges of our Court of Errors and Appeals in
the last resort in all causes, at Trenton, on the twelfth
day of April next, together with this writ, that the rec-
ord and proceedings aforesaid being inspected we may
cause to be done thereupon for correcting that error,
what of right and according to law and custom of the
Sate of New Jearsey ought to be done, ~

Witness Edwin Robert Walker, our Chancellor and
presiding judge of our Court of Errors and Appeals,
at Trenton, the twenty-fourth day of March, nineteen
hundred and sixteen.

THOMAS F. MARTIN,

martin p.devlin, Clerk*
A ttorney.

yQ

20
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The answer of the Justices of the Supreme Court of
the State of New Jersey within named. The record
and proceedings whereof mention is within made, with
all things touching and concerning the same, we do
certify to the Court of Errors and Appeals of said
State, in a certain schedule to this writ annexed, as
within we are commanded.

WM. S. GUMMERE, C. /.

WRIT OF ERROR.

New dJersey, ss.:
To Erwin E. Marshall, Esquire, Judge of
[1. s.] the Court of Quarter Sessions of the
County of Mercer:

Because in the record and proceedings, and also in
giving of judgment upon a certain indictment against
George M. Brewster, late of the Village of Hackensack,
County of Bergen and State of New Jersey, for wil-
fully neglecting and refusing to appear in obedience
to a summons and writ of subpoena, and refusing to be
sworn and refusing to be affirmed.

, Pro ut the said indictment and the several counts
therein, whereof, before you, he hath been indicted,
and is thereof convicted by a certain jury of the county
taken between the State of New Jersey and the said
George M. Brewster, as it is said, manifest error hath
intervened to the great damage of the said George M.
Brewster as from his complaint we have received in-
formation, we being willing, in this behalf, to correct
the error in due manner, if any there shall be, and
that speedy justice be done to him, the said George M.
Brewster, command you that if judgment be thereon
given, then that you distinctly and openly send, under
your seal, the entire record and proceedings aforesaid,
with all things touching the same to our Justices of
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our Supreme Court of the State of New Jersey, on the
twenty-sixth day of May instant and this writ, that
the record and proceedings aforesaid being inspected,
we may further cause to be done thereupon for correct-
ing that error, what of right and according to the law
ought to be done.

Witness, William S. Gummere, our Chief Justice,
at Trenton aforesaid, the sixth day of May A D
1915.

WM. C. GEBHARDT,
Clerk.
MACKAY & MACKAY,
Attorneys.

RETURN.
(Filed May 25, 1915.)

Mercer County, to wit:

Be it remembered, that at a Court of Oyer and Ter-
miner, holden at Trenton, in and for the said County
o Mercer, on the third Tuesday of October, in the
year of our Lord one thousand nine hundred and four-
teen, before the. Honorable Thomas W..Trenchard,
°ne of the Justices of the Supreme Court of Judicature
°1 the State of New Jersey, and the Honorable Fred-
end W. Gmchtel, Judge of the Court of Common

eas, in and for the said county, according to the form

° | ef a*ute In such case made and provided, by the
oath of Fred J. Pittenger, Frederick Scott, Elmer

liam T n?g,!St F' TrePtow>Gustav Wagner, Sr., Wil-

son W-n Tx°d” MaX K* Bash’ J°hn R* Hendrick-
Blackwell, Emanuel Hoffman, Rod-

ward, THend” son’ Isaac Goldberg, Griffith J. Ed-

P. Field"H8 HTAnderson’ Herbert Sinclair, Charles
> Harry F. Smith, Frank E. Pierce, Foster C.

in

20

30
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Griffith, Frank J. Clark, James I. Beatty, Philip John-
son and Cari Smith, good and lawful men of the said
County of Mercer, duly summoned, and then and there
sworn, and charged to inquire for the State of New
Jersey, in and for the body of the said County of Mer-
cer.

It is presented in manner and form following, that
is to say:

The bills herewith presented are true bills.

HARRY F. SMITH,
Foreman.

(Endorsed) :

Mercer Oyer and Terminer. Caption to Indict-
ments. October Term, 1914. Filed Nov. 11th, 1914.

Geo. R. Robbins, Clerk.

Mercer Oyer and Terminer.

October Term, A. D. 1914.

Mercer County, to wit:

The grand inquest of the State of New Jersey, in
and for the body of the County of Mercer, upon their
respective oath Present, That George M. Brewster, late
of the City of Trenton in the said County of Mercer,
on the fifth day of December, in the year of our Lord
nineteen hundred and fourteen, with force and arms,
,t the Citv of Trenton aforesaid, in the County atore-

. and commissions and
rections and other departments
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new sources of public revenue. That the said Joint
Appropriations Committee of the Legislature of the
State of New Jersey for the year 1914 was composed
of the Committee on Appropriations of the Sen-
ate, and the Committee on Appropriations of the
House of Assembly for the said year of 1914;
that the Committee on Appropriations of the Sen-
ate was duly appointed on the thirteenth day of
January, 1914, by the Honorable John Webley Slo-
cum, the President of the Senate for the year 1914,
and was composed of the following duly elected and
qualified Senators, to wit: the Honorable Charles
O’Connor Hennessy, the Honorable Samuel T. Mun-
son, the Honorable William E. Ramsay, and the Hon-
orable William W. Smalley; and that the Committee
on Appropriations of the House of Assembly was duly
appointed on the thirteenth day of January, 1914, by
the Honorable Azariah M. Beekman, speaker of the
House of Assembly for the year 1914, and was com-
posed of the following duly, elected and qualified As-
semblymen, to wit: the Honorable Clinton E. Fisk, the
Honorable Henry T. Kays, the Honorable William A.
Leonard, the Honorable William E. Mount and the
Honorable Emerson L. Richards.

That the said Joint Appropriations Committee of
the Legislature of the State of New Jersey for the
year 1914, composed of the said Committee on Appro-
priations of the Senate and the said Committee an Ap-
propnations of the House of Assembly met on the
twenty-ninth day of June at the State House in the

v ° renton, organized forthwith and duly ap-
pointe the said Charles O’Connor Hennessy Chair-

“V eSidtle t°‘nt Apopiations Conmittee
m‘lﬂs Lre°f? Sate °f New Jasey for the
"1 , yaPPited Edward J. Seexe-
th/f f-1 S3ld the J° Int APPr°Priations Cammittee of

1914 g'SatUre  ‘he StatC °f New Jersey for the year
> and met from day to day thereafter to investi-

10

20

30
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gate the financial needs of the Department of Educa-
tion and Department of Public Roads and institutions
under the Department of Charities and Corrections
and other departments and commissions and new
sources of public revenue, pursuant to a joint resolu-
tion passed by the Legislature of the State of New
Jersey, for the year 1914, entitled, “Joint Resolution
Authorizing the Committee on Appropriations of the
Legislature of nineteen hundred and fourteen to in-
quire into the financial needs of the Department of
Education, Department of Public Roads, the institu-
tions under the Department of Charities and Correc-
tions, or other departments or commissions, and into
any new sources of public revenue,” of the tenor and
purport following, to wit:

“Whereas, It has been made evident to the Joint Com-
mittee on Appropriations of the Legislature of nineteen
hundred and fourteen that there is a constant growth
of the financial needs of the established departments
and institutions of the State as shown by requests for
increased appropriations from year to year, these de-
mands having particular relation to the Departments
of Education and Public Roads, and to the institutions
under the administration of the Department of Chari-
ties and Corrections; and

“Whereas, It is desirable that there should be an
investigation undertaken, with more deliberation than
is possible during the legislative session of the question
of new sources of State revenue, and of the possible
curtailment of expenditures in certain directions; there-
fore,

“Be it Resolved by the Senate and General Assem-
bly of the State of New Jersey:

“1. The Joint Appropriations Committee of the
Legislature for the year nineteen hundred and fourteen
be and they are hereby authorized and empowered to
make investigations of the financial needs of the De
partaient of Education, Department of Public Roads,
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the institutions under the Department of Charities and
Corrections or other departments or commissions, and
of any new sources of public revenue, and to report to
the next session of the Legislature. The said commit-
tee shall have power to issue subpoenas for the attend-
ance of witnesses.

“2. The said committee shall have power to sit after
the adournment of the Legislature at any place in this 10
State which they may designate.

“g. The sum of three thousand dollars, or so much
thereof as may be necessary, be and the same is hereby
appropriated for the purpose of carrying out the pro-
visions of this joint resolution.

4. This joint resolution shall take effect immedi-
ately.

“Approved April 9, 1914.”

That the said, the Joint Appropriations Committee 20
of the Legislature of the State of New Jersey for the
year 1914, duly issued and directed to the said George
M. Brewster its summons and writ of subpoena com-
manding the summoning the said George M. Brewster
to personally be and appear before the said, the Joint
Appropriations Committee of the Legislature of the
State of New Jersey for the year 1914, on Saturday,
the fifth day of December, A. D. 1914, at eleven o’clock
in the forenoon of said day at the State House in the
~enate Chamber in the City of Trenton and State of 30

ew Jersey, to testify and to give evid'ence of all and
singular what he, the said George M. Brewster, knew
re ating to the matters under investigation by the said
the Joint Appropriations Committee of the Legisla-
ture o the State of New Jersey for the year 1914, to
wit, of the financial needs of the Department of Educa-
tion and Department of Public Roads and the institu-

ns un er the Department of Charities and Correc-
ons an other departments and commissions and new
s o public revenue; that the said summons and
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writ of subpoena was, on the third day of December,
A. D. 1914, legally and duly served on the said George
M. Brewster personally, who then and there had notice
to appear and give evidence according to the exigency
of said summons and writ of subpoena.

That the said the Joint Appropriations Committee
of the Legislature of the State of New Jersey for the
year 1914 met at the said time and place mentioned
for the hearing of the evidence or witnesses, includ-
ing the evidence of the said George Mi Brewster relat-
ing to the said matters under investigation.

That the said George M. Brewster, summoned to ap-
pear before the said the Joint Appropriations Commit-
tee of the Legislature of the State of New Jersey for
the year 1914, as aforesaid, did wilfully neglect and
refuse to appear in obedience to the said summons and
writ of subpoena and did refuse to be sworn and did re-
fuse to be affirmed, contrary to the form of the statute
in such case made and provided, and against the peace
of this State, the government and dignity of the same.

MARTIN P. DEVLIN,

Prosecutor of the Pleas.
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(Endorsed) :

154
Mercer Oyer and Terminer

October Term, A. D. 1914.

The State

George M. Brewster

Indictment
For
Refusing and neglecting to appear and give evidence
in a legislative investigation.

Martin P. Devlin,
Prosecutor of the Pleas

A TRUE BILL.
Harry F. Smith, Foreman.
Plea, N. G,, Dec. 22, 1914.

Trial day, April 26, 1915, and found Guilty
as charged.

Bail in $2,000.00

By Standard; Fidelity Insurance Co., Tersev
City, N. J.

30
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JUDGMENT.

And afterwards, to wit: On Monday, the twenty-
first day of December, in the year of our Lord nine-
teen hundred and fourteen, at a session of the said
Court of Oyer and Terminer as aforesaid being as
yet of the Term of October aforesaid, the said indict-
ment was by the said Court of Oyer and Terminer
handed, set and transmitted to the Court of Quarter
Sessions of the said County for trial according to the
form of the statute in such case made and provided,
and a rule to that effect then and there duly made and
entered upon the record of each of the said Courts
respectively; and afterwards, to wit: On the twenty-
second day of December, in the year of our Lord nine-
teen hundred and fourteen, at a session of the said Court
of Quarter Sessions in and for the said County of Mer-
cer of the Term of October of the year of our Lord
nineteen hundred and fourteen, before the Honorable
Frederick W. Gnichtel, Judge of the Court of Quarter
Sessions at Trenton, in the County of Mercer afore-
said, cometh the said George M. Brewster in his proper
person according to the condition of the recognizance
by himself and his pledges in that behalf heretofore
made and now here, touching the premises in the said
indictment above specified and charged upon him being
asked in what manner he will acquit himself thereof,
he says that he is not guilty thereof, and of this he
puts himself upon the Country, and Martin P. Devlin,
Prosecutor of the Pleas of the said County of Mercer,
who prosecutes for the state in this behalf, does like-
wise the same, therefore let the said indictment be
continued until a jury thereupon come here before the
said Judge aforesaid, at Trenton, in the County o
Mercer. Wherefore let a jury thereupon come, to
wit: On Monday, the twenty-sixth day of April, in the
year of our Lord nineteen hundred and fifteen of the
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January Term, nineteen hundred and fifteen, before
the Honorable Erwin E. Marshall, Judge of the Court
of Quarter Sessions in and for the said County, twelve
good and lawful men of the County of Mercer afore-
said, by whom the truth of the matter may be better
known and who are not of kin to the said George M.
Brewster to recognize upon their oaths whether the said
George M. Brewster be guilty of the misdemeanor in
the indictment aforesaid above specified or not guilty,
because as well the said Martin P. Devlin who prose-
cutes for the State in this behalf as the said George M.
Brewster have put themselves upon the said jury and
the jurors of the said jury by J. Warren Fleming, Sher-
iff of the said County of Mercer, for this purpose em-
panelled and returned agreeably to the statute in such
case made and provided, to wit: Evans M. Stetser,
Theodore P. Reed, George E. Forgus, Franklin M.
Seeds, Price Henderson, Nicholas Marnel, Edward
Skillman, William Woolverton, Harley W. Bozarth,
Samuel S. Skirm, J. Edward Blackwell, Samuel V.
Leigh, who having been elected, tried and sworn to
speak the truth of and concerning the premises upon
eir oath, say that the said George M Brewster is
guilty of the misdemeanor aforesaid on him above
charged in the form aforesaid and as by the indictment
aforesaid is above supposed against him, and thereupon
the said George M. Brewster was remanded for sentence
seventk day =~ May, nineteen hundred

an fteen, at which last mentioned day the said George
Brewster being present before the said Court of
Quarter Sessions, and it being forthwith demanded of
Csaid Ge°rge M. Brewster if he hath or knoweth of
anything to say wherefore the said Judge as aforesaid
e ought not upon the premises and verdict afore-

inl /° Proceed to judgment, against him, who noth-
Wpnlk,, Cr “aith unless as he before had said, where-

bt f o e e R
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and adjudged by the Court here that the said George
M. Brewster do pay a fine of two hundred dollars and
the costs of this prosecution.

State of New Jersey,
County of Mercer,

I, George R. Robbins, Clerk of the Court of Oyer and
Terminer and Clerk of the Court of Quarter Sessions, do
hereby certify that the foregoing are the entire record
and proceedings and judgment in the case of The State
of New Jersey vs. George M. Brewster, as the same
remains of record in my office.

In testimony whereof, I have hereunto
set my hand and official seal of said Courts
[Seal.], this twenty-second day of May, A. D. 1915.
GEO. R. ROBBINS,
Clerk.

The entire record and proceedings of the indict-
ment, plea, trial, conviction and judgment whereof men-
tion is within made with all things concerning the same
to the Supreme Court of Judicature of New Jersey
within specified at the day and place within contained
we certify in a certain schedule to this writ annexed

as we are commanded;

ERWIN E. MARSHALL,
Judge.

WRIT OF ERROR.

New Jersey, ss.: ,

To Erwin E. Marshall, Esquire, Judge o
[Seal.] the Court of Quarter Sessions of the

County of Mercer :
Because in the record and proceedings, and also in
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giving of judgment upon a certain indictment against
Walter Scott, late of the Village of Hackensack,
County of Bergen and State of New Jersey, for wil-
fully neglecting and refusing to appear in obedience
to a summons and writ of subpoena, and refusing to be
sworn and refusing to be affirmed.

Pro ut the said indictment and the several counts
therein, whereof, before you, he hath been indicted,
and is thereof convicted by a certain jury of the county
taken between the State of New Jersey and the said
Walter Scott, as it is said, manifest error hath
intervened to the great damage of the said Walter
Scott as from his complaint we have received in-
formation, we being willing, in this behalf, to correct
the error in due manner, if any there shall be, and
that speedy justice be done to him, the said Walter
Scott, command you that if judgment be thereon
given, then that you distinctly and openly send, under
your seal, the entire record and proceedings aforesaid,
with all things touching the same to our Justices of
our Supreme Court of the State of New Jersey, on the
twenty-sixth day of May instant and this writ, that
the record and proceedings aforesaid being inspected,
we may further cause to be done thereupon for correct-
Ing t at error, what of right and according to the law
ought to be done.

Witness, William S. Gummere, our Chief Justice,

20

joisrenton aforesaid, the sixth day of May, A. D. 30

WM. C. GEBHARDT,

MACKAY & MA%'AY! Clerk.
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RETURN.
(Filed May 25, 1915 )

Mercer County, to wit:

Be it remembered, that at a Court of Oyer and Ter-
miner, holden at Trenton, in and for the said County
of Mercer, on the third Tuesday of October, in the
year of our Lord one thousand nine hundred and four-
teen, before the Honorable Thomas "W. Trenchard,
one of the Justices of the Supreme Court of Judicature
of the State of New Jersey, and the Honorable Fred-
erick W. Gnichtel, Judge of the Court of Common
Pleas, in and for the said county, according to the form
of the statute in such case made and provided, by the
oath of Fred J. Pittenger, Frederick Scott, Elmer
Locke, August F. Treptow, Gustav Wagner, Sr., Wil-
liam J. Blackwood, Max K. Bash, John R. Hendrick-
son, William H. Blackwell, Emanuel Hoffman, Rod-
man P. Henderson, Isaac Goldberg, Griffith J. Ed-
wards, James H. Anderson, Herbert Sinclair, Charles
P. Field, Harry F. Smith, Frank E. Pierce, Foster C.
Griffith, Frank J. Clark, James I. Beatty, Philip John-
son and Carl Smith, good and lawful men of the said
County of Mercer, duly summoned, and then and there
sworn, and charged to inquire for the State of New
Jersey, in and for the body of the said County of Mer-
cer

It is presented in manner and form following, that
is to say:

The bills herewith presented are true bills.

HARRY F. SMITH,

Foreman.

(Endorsed) : . T A- ¢
Mercer Oyer and Terminer. Caption to la -
ments. October Term, 1914. Filed Nov. 11th, 1914-

Geo. R. Robbins, Clerk.



Return. 17

Mercer Oyer and Terminer.

October Term, A. D. 1914.

Mercer County, to wit:

The grand inquest of the State of New Jersey, in
and for the body of the County of Mercer, upon their
respective oath Present, That Walter Scott, late
of the City of Trenton in the said County of Mercer,
on the fifth day of December, in the year of our Lord
nineteen hundred and fourteen, with force and arms,
at the City of Trenton aforesaid, in the County afore-
said, and within the jurisdiction of this Court, was
summoned to appear before the Joint Appropriations
Committee of the Legislature of the State of New
Jersey for the year 1914, to testify in an investigation
and inquiry of the financial needs of the department of
education and department of public roads and the in-
stitutions under the department of charities and cor-
rections and other departments and commissions and
new sources of public revenpe. That the said the Joint
Appropriations Committee of the Legislature of the
State of New Jersey for the year 1914 was composed
of the Committee on Appropriations of the Sen-
ate, and the Committee on Appropriations of the
House of Assembly for the said year of 1914;
that the Committee on Appropriations of the Sen-
ate was duly appointed on the thirteenth day of
January, 1914, by the Honorable John Webley Slo-
cum, the President of the Senate for the year 1914,
an was composed of the following duly elected and
qualified Senators, to wit: the Honorable Charles

L°nnor Hennessy, the Honorable Samuel T. Mun-
s°n, the Honorable William E. Ramsay, and the Hon-

IKam Smalley; and that the Committee

n Appropriations of the House of Assembly was duly

ppointed on the thirteenth day of January, 1914, by

iq
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the Honorable Azariah M. Beekman, speaker of the
House of Assembly for the year 1914, and was com-
posed of the following duly elected and qualified As-
semblymen, to wit: the Honorable Clinton E. Fisk, the
Honorable Henry T. Kays, the Honorable William A.
Leonard, the Honorable William E. Mount and the
Honorable Emerson L. Richards.

That the said the Joint Appropriations Committee of
the Legislature of the State of New Jersey for the
year 1914, composed of the said Committee on Appro-
priations of the Senate and the said Committee an Ap-
propriations of the House of Assembly met on the
twenty-ninth day of June at the State House in the
City of Trenton, organized forthwith and duly ap-
pointed the said Charles O’Connor Hennessy Chair-
man of the said the Joint Appropriations Committee
of the Legislature of the State of New Jersey for the
year 1914, and duly appointed Edward J. Hart, Secre-
tary of the said the Joint Appropriations Committee of
the Legislature of the State of New Jersey for the year
1914, and met from day to day thereafter to investi-
gate the financial needs of the Department of Educa-
tion and Department of Public Roads and institutions
under the Department of Charities and Corrections
and other departments and commissions and new
sources of public revenue, pursuant to a joint resolu-
tion passed by the Legislature of the State of New
Jersey, for the year 1914, entitled, “Joint Resolution
Authorizing the Committee on Appropriations of the
Legislature of nineteen hundred and fourteen to in
quire into the financial needs of the Department o
Education, Department of Public Roads, the institu
tions under the Department of Charities and Correc
tions, or other departments or commissions, and into
any new sources of public revenue, of the tenor

purport following; to wit:
“Whereas, It has been made evidentto the Joint Lom-

mittee on Appropriations of the Legislature of nineteen
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hundred and fourteen that there is a constant growth
of the financial needs of the established departments
and institutions of the State as shown by requests for
increased appropriations from year to year, these de-
mands having particular relation to the Departments
of Education and Public Roads, and to the institutions
under the administration of the Department of Chari-
ties and Corrections; and

“Whereas, It is desirable that there should be an
investigation undertaken, with more deliberation than
is possible during the legislative session of the question
of new sources of State revenue, and of the possible
curtailment of expenditures in certain directions; there-
fore,

“Be it Resolved by the Senate and General Assem-
bly of the State of New Jersey:

“1. The Joint Appropriations Committee of the
Legislature for the year nineteen hundred and fourteen
be and they are hereby authorized and empowered to
make investigations of the financial needs of the De-
partment of Education, Department of Public Roads,
the institutions under the Department of Charities and
Corrections or other departments or commissions, and
of any new sources of public revenue, and to report to
the next session of the Legislature. The said commit-
tee shall have power to issue subpoenas for the attend-
ance «of witnesses.

2. The said committee shall have power to sit after
the adournment of the Legislature at any place in this
State which they may designate.

3. The sum of three thousand dollars, or so much
thereof as may be necessary, be and the same is hereby
appropriated for the purpose of carrying out the pro-
visions of this joint resolution.

4. This joint resolution shall take effect immedi-
ately.

“Approved April 9, 1914.”

yq
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That the said, the Joint Appropriations Committee
of the Legislature of the State of New Jersey for the
year 1914, duly issued and directed to the said Walter
Scott its summons and writ of subpoena com-
manding the summoning the said Walter Scott
to personally be and appear before the said, the Joint
Appropriations Committee of the Legislature of the
State of New Jersey for the year 1914, on Saturday,
the fifth day of December, A. D. 1914, at eleven o’clock
in the forenoon of said day at the State House in the
Senate Chamber in the City of Trenton and State of
New Jersey, to testify and to give evidence of all and
singular what he, the said Walter Scott, knew
relating to the matters under investigation by the said
the Joint Appropriations Committee of the Legisla-
ture of the State of New Jersey for the year 1914, to
wit, of the financial needs of the Department of Educa-
tion and Department of Public Roads and the institu-
tions under the Department of Charities and Correc-
tions and other departments and commissions and new
sources of public revenue; that the said summons and
writ of subpoena was, on the third day of December,
A. D. 1914, legally and duly served on the said Walter
Scott, personally, who then and there had notice
to appear and give evidence according to the exigency
of said summons and writ of subpoena.

That the said the Joint Appropriations Committee
of the Legislature of the State of New Jersey for the
year 1914 met at the said time and place mentioned
for the hearing of the evidence or witnesses, includ-
ing the evidence of the said Walter Scott relat-
ing to the said matters under investigation.

That the said Walter Scott, summoned to ap-
pear before the said the Joint Appropriations Commit-
tee of the Legislature of the State of New Jersey for
the year 1914, as aforesaid, did wilfully neglect an
refuse to appear in obedience to the said summons an
writ of subpoena and did refuse to be sworn and di re
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fuse to be affirmed, contrary to the form of the statute

in such case made and provided, and against the peace

of this State, the government and dignity of the same.
MARTIN P. DEVLIN,

Prosecutor of the Pleas.

(Endorsed) :
155
10
Mercer Oyer and Terminer

October Term, A. D. 1914.

The State

W alter Scott

Indictment n
For
Refusing and neglecting to appear and give evidence
in a legislative investigation.

Martin P. Devlin,
Prosecutor of the Pleas

A TRUE BILL.
Harry F. Smith, Foreman. BO
Plea, N. G., Dec. 22, 1914.

Trial day, April 26, 1915, and found Guilty
as charged.

Bail in $2,000.00

By Standard Fidelity Insurance Co., Tersey
City, N. J.
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JUDGMENT.

And afterwards, to wit: On Monday, the twenty-
first day of December, in the year of our Lord nine-
teen hundred and fourteen, at a session of the said
Court of Oyer and Terminer as aforesaid being as

XO yet of the Term of October aforesaid, the said indict-

20

30

ment was by the said Court of Oyer and Terminer
handed, set and transmitted to the Court of Quarter
Sessions of the said County for trial according to the
form of the statute in such case made and provided,
and a rule to that effect then and there duly made and
entered upon the record of each of the said Courts
respectively; and afterwards, to wit: On the twenty-
second day of December, in the year of our Lord nine-
teen hundred and fourteen, at a session of the said Court
of Quarter Sessions in and for the said County of Mer-
cer of the Term of October of the year of our Lord
nineteen hundred and fourteen, before the Honorable
Frederick W. Gnichtel, Judge of the Court of Quarter
Sessions at Trenton, in the County of Mercer afore-
said, cometh the said Walter Scott in his proper
person according to the condition of the recognizance
by himself and his pledges in that behalf heretofore
made and now here, touching the premises in the said
indictment above specified and charged upon him being
asked in what manner he will acquit himself thereo ,
he says that he is not guilty thereof, and of this he
puts himself upon the Country, and Martin P. Devin,
Prosecutor of the Pleas of the said County of Merc
who prosecutes for the state in this behalfy does i c
wise the same, therefore let the said indictment be
continued until a jury thereupon come here be ore t e
said Judge aforesaid, at Trenton, in the ounty
Mercer. Wherefore let a jury thereupon come, to
wit: On Monday, the twenty-sixth day of APrli ~ *
year of our Lord nineteen hundred and fifteen o
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January Term, nineteen hundred and fifteen, before
the Honorable Erwin E. Marshall, Judge of the Court
of Quarter Sessions in and for the said County, twelve
good and lawful men of the County of Mercer afore-
said, by whom the truth of the matter may. be better
known and who are not of kin to the said Walter
Scott to recognize upon their oaths whether the said

Walter Scott be guilty of the misdemeanor im 10

the indictment aforesaid above specified or not guilty,
because as well the said IVIartin P. Devlin who prose-
cutes for the £>tate in this behalf as the said Walter
Scott have put themselves upon the said jury and
the jurors of the said jury by J. Warren Fleming, Sher-
iff of the said County of Mercer, for this purpose em-
panelled and returned agreeably to the statute in such
case made and provided, to wit: Evans M. Stetser,
Theodore P. Reed, George E. Forgus, Franklin M.
Seeds, Price Henderson, Nicholas Marnel, Edward
Skillman, William Woolverton, Harley W. Bozarth,
Samuel S. Skirm, J. Edward Blackwell, Samuel V.
Leigh, who having been elected, tried and sworn to
speak the truth of and concerning the premises upon
their oath, say that the said Walter Scott is
gudty of the misdemeanor aforesaid on him above
charged in the form aforesaid and as by the indictment
aforesaid is above supposed against him, and thereupon
the said Walter Scott was remanded for sentence
« Lnday’ the seventh daY of May, nineteen hundred
fteen, at which last mentioned day the said
Walter Scott being present before the said Court of
uarter Sessions, and it being forthwith demanded of

e sai Walter Scott if he hath or knoweth of

helL i1° Say Mierefore the said Judge as aforesaid
sal f°Ug ¢+ not Up°n ttle Premises and verdict afore-
W f°r oCeed to judSment’ against him, who noth-

Ubon 1, f ‘th Unless as he before h*d said' where-
the said T aB?ular the Prases being seen

sa.d Judge here fully understood it is considered
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and adjudged by the Court here that the said Walter
Scott do pay a fine of two hundred dollars and
the costs of this prosecution.

State of New Jersey, s
County of Mercer, '

I, George R. Robbins, Clerk of the Court of Oyer
and Terminer and Clerk of the Quarter Sessions, do
hereby certify that the foregoing are the entire record
and proceedings and judgment in the case of The State
of New Jersey wvs. Walter Scott, as the same
remains of record in my office.

In testimony whereof, I have hereunto
set my hand and official seal of said Courts
[Seal.] this twenty-second day of May, A. D. 1915.
GEO. R. ROBBINS,
Clerk.

The entire record and proceedings of the indict-
ment, plea, trial, conviction and judgment whereof men-
tion is within made with all things concerning the same
to the Supreme Court of Judicature of New Jersey
within specified at the day and place within contained
we certify in a certain schedule to this writ annexed
as we are commanded.

ERWIN E. MARSHALL,
Judge.
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Mercer County Court of Quarter Sessions.

Sate A

George M. Brewster and Wal -
ter Scott.

Transcript of proceedings taken in the above entitled
cause on Monday, April 26th, *915, at 10 A. M.,
before Hon. Edwin E. Marshall, Judge, and a jury,
in the Court House, Trenton, New Jersey.

Appear ances .

Martin P. Devlin, Esq., for the State.
Gilbert Collins, Esq., and Mackay
Brothers, Esqs., for the Defendants.

Mr. Devlin: I understand that Judge Collins will
admit the minutes of the Assembly and of the Senate
as the proof of the appointment of a committee and
the membership of the committee.

Mr. Collins: I think that the rules of the Senate
and of the Assembly should first go in. 1I' object to
t e offer of any appointment of such committees until
the fundamental authority for the appointment of such
committees is first proven. It would be a very simple
matter for him to offer it, and I object to any proof
until he does. y V

The Court: I will admit the minutes.

~ r* Collins: Exception.

a i{%1e defendants, by their counsel, filed
accordbiglXCePt*on’ 1S hereby allowed and sealed

ERWIN E. MARSHALL,
Judge.

20
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Mr. Devlin: I will read this into the record, read-
ing from the minutes of January 13, 1914, of the
Senate, page 13, “The President of the Senate ap-
pointed Senators Hennessy, Ramsey, Munson and
Smalley, as a Committee on Appropriations.” Reading
from the minutes of the Assembly of January 13, 1914,
page 19, “The Speaker announced the appointment,
with other Committees, of the following as members
of the Appropriations Committee: Messrs. Kays,
Mount, Leonard, Fiske and Richards.” We offer the
joint resolution as contained in the laws of 1914, and

.designated as No. 2 page 69.

Mr. Collins: I object on the ground that there has
been as yet no proof of the appointment of that Joint
Committee on Appropriations. The authenticity of it
is admitted, but I object to it as being premature.

Mr. Devlin: We will offer it later.

The Court: That is all right. Take it up later.

CHARLES O'CONNOR HENNESSY, a witness
being duly sworn on behalf of the State, testified as
follows:

Direct examination by Mr. Devlin:

Q. You were a member of the Senate in 1914, were
you not? A. Yes, sir.

Q. And a member of the Appropriations Com-
mittee of the Senate? A. Yes, sir.

Q. For the year 1914? A. Yes, sir.

Q. And did that Committee meet to perform its
work on appropriations? A. Yes, sir.

Mr. Collins: If the Court please, I dont
wish to keep repeating, and I don’t think the
learned Prosecutor desires me to do so, the
objection to proof of any sort touching the
work or the actions of a committee on t e
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grounds that they have not first proved the regu-
lar authority of having such a committee. If
it may be understood that that general objec-
tion at the start shall stand in place of con-
tinually repeating it every time a question is
asked, I am content, and I don’t suppose you
will object to that.
Mr. Devlin: No.

Q. When the Appropriations Committee met, Sena-
tor, what members were present, do you remember?
A. My recollection is that all of the members of the
Senate Committee and all of the members of the House
Committee were present.

Mr. Collins: I object to the answer. The
question was only as to what members of the
Senate Committee were present. He was asked
if he was a member of the Senate Committee
and he was asked what members were present
and not whether there were some other gentle-
men from the Assembly present. I think the
two Committees must work separately. Isn’t
that a fact?

Mr. Devlin: I think they worked together.

Mr. Collins: Then I object to the question
on the grounds that the minutes are the best
evidence.

Mr. Devlin: I will withdraw the Senator
for the present.

a ~ ess being duly sworn on
behalf of the State, testified as follows:

Direct examination by Mr. Devlin:

oft; “> 1 Kf ’y°u are employed in the Comptroller’s
of the State, aren’t you? A. Yes, sir.

10
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Q. How long have you been employed there? A.
About twenty years.

Q. About twenty years. Were you appointed as
Clerk of the Joint Appropriations Committee of the
Legislature of 1914?

Mr. Collins: I object to the question on the
ground that the appointment will best appear
by some record, and on the second ground that
there has not been a proof of any appointment
of any Committee on Appropriations.

The Court: I will admit the question.

Mr. Collins: Exception.

Whereupon the defendants, by their counsel,
filed a bill of exceptions,, which is hereby al-
lowed and sealed accordingly.

ERWIN E. MARSHALL,
Judge.

Q. (Question repeated.) A. As Secretary.

Q. Have you the minutes of that Committee? A.
I have.

Q. Let me see them, please. (Minutes produced.)
You wrote these minutes yourself? A. Yes, sir.

Mr. Devlin: We offer this portion of the
minutes, “Trenton, New Jersey, January 26th,
1914. The Appropriations Committee met this
day in the Comptroller’s office. All members
present excepting Mr. Leonard. The Joint
Committee organized and on motion of Mr.
Kays, Chairman of the House Committee, Sen-
ator Hennessy, was elected Chairman of the
Joint Committee.

“On motion Owen W. Kite was elected Sec-
retary to the Committee, and John Eilenburg
was elected Clerk to the Committee.

“On motion it was decided to meet each on
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day afternoon in the Comptroller’s #office at
two o’clock, and to commence the Committee
visitations to State Institutions Friday, January
3oth, 1914, visiting the Sanitarium for Tuber-
culous Diseases at Glen Gardner and the Re-
formatory for Women at Clinton.”

Mr. Collins: I object on the same grounds.

The Court— I will admit it.

Mr. Collins: Exception.

Whereupon the defendants, by their counsel,
filed a bill of exceptions, which is hereby al-
lowed and sealed accordingly.

v ERWIN E. MARSHALL,

Judigp.

Q, How long have you acted as Secretary to the
Appropriations Committee, Mr. Kite? A. Ten or
twelve years.

Q. Of the Legislature? A. Yes, sir.

Q. You have been Secretary to the only Appropria-
tions Committee of the Legislature, have you

Mr. Collins: Speaking of fomer years? 1
dgect to that as irrdlevart.
The Court: Objection sustained.
Q Yar ip expired after the appropria-
tiasvae dl to?

Mr.. Collins: I object to that on the ground
that the minutes are the best evidence.

The Court: The obection will be sustained.
Can you show that by the minutes?

The Witness: No, sii, your Honor, I

couldiit.

a  *cdl attention to the minutes of April 7th, 1914,
an ask you, are those the minutes, you wrote them

In for that day? A. Yes, sir; I wrote those.

10
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Edward J. Hart— Direct.

Mr. Devlin: The minutes of April 7th,
1915, contain this item, “For investigation by
Joint Committee on Appropriations for the
purpose of carrying out provisions of Senate
Joint Resolution No. 7, providing that said
resolution becomes a law.”

Mr. Collins: What does “S. B.” stand for,
what does that mean?

The Witness: Supplemental Bill.

Mr. Devlin: And the minutes here show
that the Committee then adjourned sine die.

Q. Signed by you, so that your work as Clerk of

that Committee expired at that time? A. It ceased
at that meeting; yes, sir.

No Cross Examination.

EDWARD J. HART, a witness being duly sworn on

behalf of the State, testified as follows:

Direct examination by Mr. Devlin:

Q. I show you minutes of the Joint Committee on

Appropriations to investigate under the resolution of
1914, and ask you if this is your name as Clerk of the

Committee? A. Yes, sir.

Q. Were those minutes written by you?

Mr. Collins: Typewritten?

Mr. Devlin: Yes. . '
Mr. Collins: They were prepared by him.

Mr. Devlin: Prepared by him. I offer these
minutes in evidence, “Monday, June 1st, 1914

Mr. Collins: Before you begin to read them,
this minute appears, if your Honor will ex

amine it, on June 1st, 1914, and begins,
response to a call issued by Chairman Hennessy
a meeting of the Joint Appropriations Com-
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mittee of the Legislature of 1914 was held at
13 Central Avenue, Newark, at noon on the
above date.” 1 object to any minutes of that
character, or anything of that' character, on the
ground that it has already been proven that the
Appropriations Committee, the Joint Com-
mittee, if it is to be so called, adjourned sine
die their work was done. They adjourned
sine die April 7th. They can’t revive them-
selves. No new committee was ever appointed.
I don t understand how these minutes can pos-
sibly be relevant to this issue.

Mr. Devlin: They adjourned so far as the
work of appropriations was concerned.

Mr. Collins: They adjourned sine die.

Mr. Devlin: And organized for the purpose
of conducting this investigation, as, under this
resolution of the Legislature, they were em-
powered to do. There is no question in my
judgment that the minutes are admissible for
that purpose.

The Court: I will admit them.

Mr: Collins: Exception.

Whereupon the defendants, by their counsel,
filed a bill of exceptions, which is hereby al-
lowed and sealed accordingly.

ERWIN E. MARSHALL,
Judge.

Mr. Devlin (reading) : “In response to a
call issued by Chairman Hennessy a meeting
of the Joint Appropriations Committee of the
Legislature of 1914 was held at 13 Central
Avenue, Newark, at noon on the above date.
Present, Senators Hennessy, Ramsey, Smalley,

up SSemblymen Leonard and Richards.

I&}Bimat}; stated the pur-
poee of the neeting was to be to have an in-

JQ
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(

formai discussion of the future work of the

Committee, and incidentally to join with the

Executive Committee of the State Charities

Aid Association in a discussion of the needs

of the charitable and correctionable institutions
of the State.

“Chairman Hennessy called attention to the
possible need of the employment of a stenog-
rapher in case the Committee should need there-
after to take testimony. He suggested the
name of Mr. Richard A. Porter, of Trenton,
and on motion of Senator Ramsey, seconded
by Assemblyman Leonard, and unanimously
carried, Mr. Porter was designated as the ste-
nographer of the Committee, subject to a com-
pensation to be fixed hereafter. Mr. Edward
J. Hart was, on motion of Mr. Hennessy, sec-
onded by Assemblyman Leonard, designated
as the Clerk of the Committee at a compen-
sation of $10.00 per week.”

After attending to other business the Committee

adjourned at 4:30 P. M., subject to the call of the

Chair.

We offer that in evidence, that portion of the

minutes.

Mr. Collins: I object on the ground stated
and also on the ground that it doesn’t appear
that all the members of the so-called Committee
were notified to be present.

The Court: Objection overruled and excep-
tion allowed.

Whereupon the defendants, through their
counsel, filed a bill of exceptions, which is here-

by allowed and sealed accordingly.
ERWIN E. MARSHALL,
Judge.

Mr. Devlin: The Committee again met on
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June 10th. Present, Senators Hennessy, Ram-
sey, Assemblymen Leonard and Richards, at
Palisades Park.

The Committee again met on June 27th at
the Marlborough-Blenheim Hotel, Atlantic
City, having present Senators Hennessy, Ram-
sey, Assemblymen Leonard, Fiske, Richards
and State Auditor, Mr. Nevin. The Com- 10
mittee then adjourned at 8:15 P. M. and again
met on August 4th at the office of Assembly-
man Fiske, 15 Exchange Place, Jersey City.

here were present Senators Hennessy, Ramsey
and Assemblymen Kays, Mount, Fiske and"
Leonard. Letters were received from Senator
Smalley and Assemblyman Richards stating that
they were unable to attend. After attending to
business, the Committee adjourned, subject to
the call of the chair. 20

Mr. Collins: The same objection goes to
that, and I suppose there will be the same
Uiru  Tour Honor will note an exception.

The Court— The same ruling.

Whereupon the defendants, by their counsel,
tiled a bill of exception, which is hereby allowed
and sealed accordingly.

ERWIN E. MARSHALL,
Judge.
30
bolk of di” r mmutes °i the December meeting in this
Q Wh b T "“ee? A- No' ‘hey are r'lot.

Q' S Yes’ sir-

«",JL?whaV Jat!aStinthatb®ok’ Mrj Dev’
Mr. Devlin: August 4th, 1914.

book” MirrightfXg are the 1334 mi" eS“ tHe
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The Witness: Yes, sir.

Q. You were designated to serve subpoenas on Wal-
ter Scott and George M. Brewster?

Mr. Collins: I object to that question on the
ground that it is leading, and on the ground
that it isn’t the best evidence. If he was desig-

10 nated it must appear in some official entry. It

would appear on the minutes.
Mr. Devlin: I will withdraw thfe question.

Q. I show you two subpoenas and ask you if you
served copies of those subpoenas on Walter Scott and
George M. Brewster, and when and where?

Mr. Collins: I object to the question as ir-
relevant, immaterial and incompetent. There
seems to have been no authority for this gen

A tleman to serve subpoenas and*no authority to
issue any subpoenas.

The Court: I will admit it.

Mr. Collins: Exception.
Whereupon the defendants, by their counsel,

filed a bill of exceptions, which is hereby

allowed and sealed accordingly.
ERWIN E. MARSHALL,
Judge-

A. Yes, sir; I served them, Mr. Scott at Hacken-

sack and Mr. Brewster at "“Tenafly.
Mr. Collins: Both in Bergan County.
The Witness: Both in Bergen County; yes,

Sir.

Q Do you remember what date you served them?
A. The second or third of December, I am not clear

> abQUt But'you served them. I call your attention to
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the date of the subpoena, that may aid you. The date
of the subpoena does that aid you in refreshing your
memory as to the date of service? A. I don’t remem-
ber whether I served them on the same day they were
drawn or not.

Q. Who directed you to prepare and serve the sub-
poenas?

Mr. Collins: I object to that as irrelevant
and incompetent.

The Court: You may answer the question.

Mr. Collins: Exception.

Whereupon the defendants, by their counsel,
filed a bill of exceptions, which is hereby
allowed and sealed accordingly.

ERWIN E. MARSHALL,

Judge-

A. The Chairman of the Committee, Senator Hen-
nessy.

Q. He directed you to prepare them and to serve
them? A. Yes, sir.

Q. Acting as Chairman of that Committee? A.
Yes, sir.
Mr. Collins: I object to that as drawing for

a conclusion. Perhaps the objection came too
late.

Q. Were you present at the Committee meeting on
the fifth of December when the subpoenas were re-
turned?

Mr. Collins: It is objected to on the ground
that there doesn’t appear to have been any
official committee meeting. The minutes would
be the best evidence.

The Court: I assume that that will be shown
later, and at the present I will admit the ques-
tion.

Mr. Collins: Exception.

10
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Whereupon the defendants, by their counsel,
filed a bill of exceptions, which is hereby
allowed and sealed accordingly.

ERWIN E. MARSHALL,
Judge-

A. Yes, sir.

Q. Do you know Mr. Brewster and Mr. Scott as the
men you served with subpoenas? A. Yes, sir.

Q. Did they appear at the. committee meeting on
the fifth of December at the State House in the Senate?
A. No, sir.

Cross-examination by Mr. Collins:

Q. You cannot tell upon what day you served these
gentlemen? A. No, sir.

Q. Did you give them any witness fees? A. Yes,
Sir.

Q. How much did you give each of them? A.

$4.75 each.
Q. That is all.

RICHARD A. PORTER, a witness being duly
sworn on behalf of the State, testified as follows:

Direct examination by Mr. Devlin:

Q. Mr. Porter, you were the stenographer of the
committee? A. I was.

Q. Of the Joint Appropriations Committee in the
investigation under this Resolution No. 7 in the Sec-
retary of State’s Office, and No. 2 in the Statute Book?
A. Yes, sir.

Q, Were you present at the committee meeting on
December 5th? A. Yes, I was.

Q. You have been the stenographer for this commit-
tee since what date? A. The first hearing of the com-
mittee was June 27th or 28th, and that was my first
time to serve as stenographer.
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Q. How many hearings did you attend as stenog-
rapher?

Mr. Collins: I object to that as immaterial.

Mr. Devlin: I will withdraw the question.

Q. Have you got the minutes of every meeting of
that committee that you attended?

Mr. Collins: I object to that. He has the

stenographic notes but the minutes are already
in.

Q. You attended hearings since Tune 27th? A I
did.

Q. Did you attend every hearing after June 27th?
A. T attended every public hearing from June 27th up
until the conclusion of the committee’s work.

10

Q. And Mr. Hart did the private hearing work? 20

A. Mr. Hart was Secretary of the committee.

Q. You were the stenographer? A. I was the ste-
nographer.

Q. You took the minutes, or all the proceedings of
the hearings? A. I took all the testimony in the
public hearings.

Q. Have you any idea how many hearings you ap-
peared at? A. The committee met for hearings on
ourteen occasions, public hearings.

Q Fourteen occasions? A. Yes.

0. Between the 27th of June and the 5th of Decem- 30

27V . " ~ °’ not between those times; between the
/th ot June and along about the 10th of January. I
think that was the last hearing.

Q. Have you any idea how many hearings you had
between the 27th of June and the Sth of December?
inat would be a guess.

U : o 2 -
%t& %fra.ﬂl allos%Urégor S'records. A. I have a tran

Q Heve you nace the trarscnipt? A.Yes, sir
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Q. You haven’t got it with you, have you? A. No,
sir. There are about fourteen books.

Q. Were you the stenographer acting for the com-
mittee on December 5th? A. I was.

Q. Do you know Mr. Mackay, the attorney here?
A. Yes, sir.

Q. There was a meeting of the committee that day
in the State House? A. On the 5th of December; yes.

Q. At 11 o’clock? A. At 11 o’clock.

Q. Now, Mr. Mackay appeared before that com-
mittee? A. Yes, sir.

Q. Have you the transcript or the notes of what Mr.
Mackay said to that Committee that morning? A.
I have.

Q. Produce them and read them.

Mr. Collins: Produce them first, I would
like to see them.

Transcript produced and handed to Mr.
Collins.

Q. Now, will you read the transcript? A. This is
a public hearing in the matter of the investigation of
the State Road Department by the Appropriations
Investigating Committee of the Legislature of 1914.
“Senate Chamber, Trenton, December 5th, 1914.

“Senator Hennessy: Since the last meeting of the
Committee, gentlemen, a subpoena was served upon
Mr. George M. Brewster of Tenafly, New Jersey,
by direction of the Committee whereby he was re-
quired to appear at this session of the Committee, and
to produce certain books and papers relating to con
tracts for the building of certain roads in Bergen
County named in the subpoena, which roads were roads
improved partly with State funds. The Chair is in
formed that Mr. Brewster has been advised by is
counsel not to respond to the subpoena to-day, and
the counsel of Mr. Brewster, Mr. Mackay, is present
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and would like to make a statement to the Committee
as to the reasons why he advised his client not to re-
spond to the subpoena. I think it is entirely proper
that Mr. Mackay be 'permitted to make that state-
ment. If there be no objection on the part of any
member of the Committee I will ask Mr. Mackay to
tell the Committee the reasons why his client is not
present to-day.

“Mr. Mackay: Mr. Chairman and gentlemen, I
would like first to say that I also represent another
witness who has been subpoenaed, Mr. Scott, I think.
Is that correct?

“Senator Hennessy: Oh, yes. I thank you, Mr.
Mackay for reminding the Chair that Mr. Walter
Scott, who is Secretary, I believe of the George M.
Brewster Construction Company, was also subpoenaed
to come here and bring certain books and papers.

“Mr. Mackay: Now, inasmuch as these witnesses
are not appearing, I have also advised them that the
moneys they received of $4.75, which doesn’t belong
to them and I want to tender that to you, Mr. Chair-
man, or to the Clerk, whichever is satisfactory. I
have the money here first, and I would like to tender
it to you and then I would like to make the statement.

Senator Hennessy: I would like to ask Mr. Fiske
if that is entirely proper.

Mr. Fiske: Why, I should think, Senator, that
the Committee has served the subpoena and we con-
sidered that the services of the subpoena was good,
and I should not receive back the money.

Mr. Mackay: Well, so long as it is on the record
t at a proper tender was made and refused, all right.

Senator Hennessy requested that it be recorded
In t e transcript of the minutes of this meeting that
tender of money for witness fees and mileage was
made by Mr. Mackay, Counsel for Mr. Geo. M. Brew-

Walter Scott, which tender was refused.
r* Mackay: Now, for the benefit of the Com-

yn
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mittee I want to give you the reasons because there
is nothing we want to hide, or no subterfuge, and
I want to state clearly and openly to the Committee
the reasons for advising these witnesses not to ap-
pear. I was under the impression at first that the
law or resolution had not been published. I found
Resolution No. 2 on the Statute books but I could
n°t Joint Resolution No. 7, the resolution on
which this subpoena is based. I understand now that
there is no Resolution No. 7; that it is Resolution
No. 2, and that is one of the grounds— that there is
no Resolution No. 7— and that the subpoena calls for
appearance by virtue of the power given by Joint Reso-
lution No. 7.

“Second, on the ground that the Legislature has
no power by the passage of a resolution to compel
the attendance of witnesses after the Legislature has
adjourned. That power must be by statute.

“Another reason for the non-appearance of Mr.
Brewster and Mr. Scott is, on the point of refus-
ing to produce the books, that there is nothing in
the subpoena stating what books and of what cor-
porations are required. The subpoena is addressed to
George M. Brewster, personally, and it doesn’t require
the boks of any particular company. Another reason
is that the resolution does not provide that the Com-
mittee can compel the attendance of witnesses. The
resolution, as I read it, says that they have the power
to issue subpoenas, but there is nothing in the resolu-
tion that says that they have power to compel the
attendance of witnesses.

“And a further point is that Mr. Brewster, per-
sonally, and when I say Mr. Brewster, Mr. Chair-
man, I am referring also to Mr. Scott, the other
witness, so that my argument includes both. The
resolution as I take it is for the examination into the
financial needs of the Department of Public Roads
and the resolution under its present reading does not
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give the Committe power to compel the attendance of
private individuals or private corporations not con-
nected with this department. *There was one or two
other minor objections that I don’t think I will argue
at this time.

Senator Hennessy: Let me get your point of view,
Mr. Mackay, a little more clearly. Your objections
here are all technical, aren’t they, Mr. Mackay?

Mr. Mackay: I might say so. Just as they ap-
pear they are technical, no doubt— legal objections.

“Senator Hennessy: When you Say the Committee
has no power to summon a private individual you are
aware of the fact that this particular individual, Mr.
Brewster, was summoned because he had received a
large amount of State moneys in connection with road
building.”

The answers refer to Mr. Mackay’s statements and
the questions to Senator Hennessy’s.

A. T understand that. Q. Don’t you think it is
the proper function of this Committee to inquire into
the payment of State money? A. I don’t think that
makes him a public employee so far as the Department
of Public Roads is concerned, because I don’t know
of any contract he had with the Department of Public
Roads whereby he received any money from them. Q.
WEell, he received money from the County of Bergen
on roads that were aided by the State. A. Yes, but

am giving you my point. He received money from

th n °ar”® freeholders for a contract between
e Board of Freeholders and himself, but the money

Daid hy S' cate' DePartment- called State Aid, was

turneds hC Sti>ie’ not to George M. Brewster, blit
«m T *° the Board of Freeholders. *

Brew.. dle contract made between Mr.
firstJ I HSOOmPany and the Board of Freeholders

state Road Dep*
The answers refer to Mr. Mackay.
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“A. Yes. Q. Which made the State Road De-
partment a party to a certain extent to the contract?
A. Yes. Q. This joint resolution provides that
‘The Joint Appropriations Committee be and they
hereby are authorized and empowered to make investi-
gation of the financial needs of the Department of
Public Roads, the institutions under the Department
of Charities and Corrections, or other departments or
commission, and of any new sources of public revenue,
and to report to the next session of; the Legislature,
and said Committee shall have power to issue subpoenas
for the attendance of witnesses.” Don’t you think that
the language ‘and to make investigation of the financial
needs of the Department of Public Roads’— that it
might be quite material to investigate the manner in
which the money of this department had been paid out,
so that we could draw conclusions as to the changes
which may be necessary with reference to paying out
the money in the future? A. Yes, sir, that is very
true. Yes. Q. And that the very important and es-
sential ones as to that point are the people to whom
the money was paid, whether they be priviate individuals
or State officials? A. No, that is where we disagree
with you in that last statement. You carry it just one
bit too far. I claim that Mr. Brewster, as a private
individual, is not in any way connected, and cannot be
compelled to appear, that is, I mean, connected with
the Department of Public Roads.”

By Senator Hennessy:

Mr. Hennessy asked the questions and the answers
refer to Mr. Mackay: “Q. Our records show that
he received about three hundred thousand dollars in
connection "with roads approved by the State, Mr.
Mackay. A. That may be, yes. That was the point
we alluded to when we spoke about it going to the
Board of Freeholders. I might say this: Of course,
I want to be very frank with you, gentlemen. These
men came to me for advice and I advised them. 1
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said ‘go down,” they would have gone down, but I
gave them my legal opinion as a counsellor and a law-
yer, and I also advised them I was looking up a little
law. There is a case in the Missouri Reports that was
decided against the defendants, and on appeal to the
highest Court in the State, reversed. That case held
that a resolution of a City Council, providing for
the appointment of a Committee to investigate the
books and records of the Department of the City
wherein returns are made of taxes, and empower-
ing the committee to subpoena witnesses and to send
for persons and papers and administer oaths, does not
authorize the committee so appointed to compel the
production for inspection and examination of the pri-
vate books and papers of a private business corpora-
tion (Ex parte Conrades, 85 S. W.t 150, 185 Mo
411, reversing (App.), 85 8. W.t 150, App., 21).

I also gave them the opinion as laid down by
our own Courts, which held that the Senate is not a
continuous body. In that case it was held that the term
resolution’ is usually employed to denote the adoption
ol,a motion, the subject matter of which would not'
properly confute a statute. In other words, as to
the particular case, it would be a rule of law for
regu ating the internal affairs of the Legislature and
would only apply to t particular party and not the

mrl1IC* i gC Unll aS J1Pplemented by a statute
(rataW jU” passec* aPP°inting a committee to investi-
f ’ andconferring powers and duties. This is the

("2*7" “"i? be kept alive’ because the Senate and
Ninl , " f 7 are not continuous bodies, and as the
have arT Hundyred and fourteen Senate and Assembly
Investioir*r’ *he'r exi?tence is at end, and the
to make Jn8& °mmittee ls helPless as it has no one

toThe « Tr1ro"l ‘°- THe C°mmittee Can" ot

% if, r* g 3 S ui’n
N o g A B
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resolution by passing a law, conferring that power upon
the Committee.

“The Senate i1s not a continuous body.

“See State v. Rogers, 56 Law, page 480, at law, 622.
The resolution provides for the making of the report
to the next Legislature, and my contention is that the
Legislature cannot bind the public by resolution,

“On the question of contempt, see Vol. 44, Cen. Dig.
States, Section 46.

“Q. Well, on that matter, I may say that the Com-
mittee has taken counsel, and the Committee, before
issuing these subpoenas, Mr. Mackay, was fully advised
that it had power to do what it did in this particular
case, which information, *of course, isn’t conclusive
either upon the Committee or upon you, but the Com-
mittee has not proceeded without proper advice. You
say you have nothing to conceal, and I assume that
is true, but if your clients have nothing to conceal, why
don’t they come here? A. Mr. Brewster is busy with
his work, but he says, ‘If I have to go down there
I will go,” and I said, ‘I will let you know about that,
and he said, ‘Well, if I don’t have to go I don’t want
to bother going.” Q. Do you think that is the only
reason he didn’t want to come ? A. I think that is the
only reason, under our law, which, of course, is dif-
ferent from the English law, which needs to be given,
because a man is innocent until he is proven guilty.
supposed, when he told me that, he was telling the
truth. I had no doubt, before I took up the matter
that you had asked the Attorney General, and he had
advised you in the matter. It is just a case of his wor
against mine.

“Senator Hennessy: Has any other member any
thing to ask Mr. Mackay before we go on?

“By Mr. Fiske: Q. This resolution provides that
the said Committee shall have power to issue subpoenas
for the attendance of witnesses, and it does not provi
that they may compel the attendance of witnesses,
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I think that is possibly covered in this act that appears
on page 2240 of the Compiled Statutes, and which
provides ‘that any joint committee of the Legislature
or any standing committee of either house, or any
special committee which shall have been or may be, by
resolution, directed to enter upon any investigation or
inquiry, the pursuit of which shall necessitate sending
for persons and papers, and examination of witnesses,
shall have power to compel the attendance before them
of such person or persons as they may deem necessary
and proper.” That would seem to give us that power,
even though it wasn’t specifically provided in the resolu-

tion. A. I should say so, if the Legislature was still
in session.  J

That 1s all.

Q. That is the portion of the minutes that relates—
that is all of the minutes that relates to what Mr.
Mackay said to the Committee that day? A. Yes;
that is all.

Q. You have the other minutes of the meetings pre-
ceding that, haven’t you? A. I think I have. *If I
haven t, Senator Hennessy has. Of course, I was sup-

posed to turn them over to the Senator, as Chairman
of the Committee.

No Cross-examination.

CHARLES O'CONNOR HENNESSY, recalled.

Continuation of direct examination by Mr. Devlin:
Q. Mr. Hennessy, when, the Committee on Appro-
priations adjourned on April 7th, 1914, when did you
meet again? The minutes of June 1st say, “In response
to a call by Chairman Hennessy a meeting of the Joint
Ppropriations Committee of the Legislature of 1914
WS -W at 13 Central Avenue, Newark, at noon, on

in
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the above date.” A. I should assume that was the
first.

Q. Did you mail a letter to the members of the
Gommittee? A. I called the meeting; yes, sir, by
letter.

Q. You called a meeting, then? A. Yes, sir, I
called a meeting.

The Court: How was that meeting called?

The Witness: By a letter signed by me as
Chairman.

The Court: And sent to each member of the
Committee ?

The Witness: Sent to each member of the
Committee ?

Q. As your minutes show at that time, you net
from time to time at different places? A. Yes, sr

Q. You,had met, then, to act under Resolution
No. 2 in the Statute Book, but No. 7 in the Secretary
of State’s office, page 639. That is the resolution of
the Joint Appropriations Committee to investigate the
different Departments of Roads and Health, and so
forth? A. Yes, sir.

Q. And the call of that meeting on June 1st was
for that purpose, to act under the resolution?

Yes, sir. . .
Q. And the Committee continued in session from

time to time? A. Yes, sir.

Q. Acting under that resolution A. Yes, sir.

Q. Down to December 5th and afterwards.
Later than that; there were some meetings later.

Q. I show you two subpoenas that are dated e
cember 2, and signed by you and the Clerk. Now, ~ ’
is that your signature on those subpoenas.

Q. And you directed those subpoenas to be serve

A. T did.
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Q. State whether or not the Committee authorized
the service of those subpoenas?

Mr. Collins: I object to that as not being
the best evidence.

The Court: It would seem to me that asking
this question of the witness is not sufficient proof
of it. The best proof would be the minutes.

Q. Do you know, Senator, if the Committee made
arecord, or if a record was made of the parties who
were to be subpoenaed before the Committee?

Mr. Collins: Objected to on the ground that
it 1s either intended to be proved by the answer
that they did not make a record or that they
did. If it is intended to prove that they did not
make one then there is no answer. If it is in-
tended to prove they did make one, it must be
produced.

The Court: You may answer the question.

Mr. Collins: Exception.

Whereupon the defendants, by their counsel,
filed a bill of exceptions, which 1is hereby
allowed and sealed accordingly.

ERWIN E. MARSHALL,
Judge.

A. My impression is that the Committee did not
make a record of the persons who were to be sub-
poenaed before the Committee.

.~ Are you able to state whether the Committee

irected you to sign and have the Clerk sign and issue
mose subpoenas?

Mr. Collins: T object to that. If the Clerk
made no record, of course, they didn’t direct
imto do it. As your Honor said, if they did
act the minutes are the best evidence. Now, he

20
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says they did not act. The Committee can’t
act except In an organized capacity.

The Court: I will admit the question.

Mr. Collins: Exception.

Whereupon the defendants, by their counsel,
filed a bill of exceptions, which 1is hereby

allowed and sealed accordingly.
1Q ERWIN E. MARSHALL,
Judge.

Q. (Question repeated.—to George M. Brewster
and Walter Scott? A. My recollection is that the
Committee discussed at more than one session, inform-
ally, they discussed the question of issuing subpoenas
for these witnesses. I have no recollection of a specific
meeting. I cannot specifically recall a meeting at which
specific authority was issued for this purpose. The

20 understanding was that the Chairman of the Com
mitte issue the subpoenas.

Mr. Collins: I move to strike out the state-
ment as to what his understanding was.

The Court: I think that is improper. The
last part with reference to the understanding

will be stricken out.
Q. How did you get that understanding?

30 Mr. Collins: I understand your Honor to

strike that out.
The Court: It will be stricken out.

Q. I will ask you if the Committee discussed at any
time the issuance of subpoenas, the general duty or work
of 1ssuing subpoenas, as to who should attend to it?

Mr. Collins: Objected to as irrelevant.
The Court: I will admit the question.
M r/ Collins : Exception.
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Whereupon the defendants, by their counsel,
filed a bill of exceptions, which is hereby
allowed and sealed accordingly.

ERWIN E. MARSHALL,
Judge.

Q. (Question repeated.) A. My recollection is
that on occasion I told the members of the Committee
that such and such persons ought to be subpoenaed,
mn my opinion, for such and such reasons, stating the
reasons why they could contribute testimony of value
to the Committee. These matters were discussed in-
formally, and my recollection is that an agreement was
in each case arrived at as to what persons were to be
subpoenaed. I have no recollection of a specific meet-
ing at which specific subpoenas were authorized to be
issued.

Q. I am speaking of the question of the general
work of issuing subpoenas, that is what I am speaking
a out, the general duty of issuing subpoenas.

Mr. Collins: Objected to as incompetent.
The Court: Objection sustained.

Q. The two persons named here— were they the

subject of discussion by the Committee before the sub-
poenas were issued?

Mr. Collins: Objected to as incompetent
and leading.

The Court: Objection sustained.

mint A Present’ as Chairman of the Com-
mittee?WhAn Mr' Mackay aPPeared before the Com-

mittee® » remember what members of the Com-
ame s, l {heerlnn,t Buél z}mdnot % gﬁcasluli"e. RAL

No Gossesanimtion
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Mr. Devlin: Mr. Mackay, do you admit
that you were the attorney for these two men
that morning?

Mr. Mackay: Yes.

Mr. Devlin: And appeared there for them?

Mr. Mackay: Yes.

Mr. Devlin: I will not rest my case now
because of some things the stenographer has
to look up, but I will offer the two subpoenas
here.

Mr. Collins: I object to them separately, to
each one separately. I can’t object to them in
the plural way, but I object to each one as not
being authorized by the proof, to have been
issued.

The Court: I will admit them.

Mr. Collins: You will note an exception in
each case.

The Court: You may have an exception.

Whereupon, the defendants, by their counsel,
filed a bill of exceptions, which is hereby al-
lowed and sealed accordingly.

ERWIN E. MARSHALL,
Judge.

Subpoenas above referred to received in evi-
dence and marked Exhibits “PI” and “P2.”

Mr. Devlin: I offer the laws of 1914 with
that resolution.

Mr. Collins: That was the joint resolution
that was spoken of and was held out for a
few minutes?

The Court: Yes.

Mr. Collins: I object, as not authorizing
the issuance of any subpoenas under the general
law against the defendants, there being no joint
committee on appropriations existing at the time
the resolution was passed.
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The Court; The resolution will be admitted.

Mr. Collins: Exception.

Whereupon, the defendants, by their counsel,
filed a bill of exceptions, which is hereby al-
lowed and sealed accordingly.

ERWIN E. MARSHALL,

Judge.
A recess was here taken until 1 :45. yO

After Recess.
RICHARD A. PORTER, recalled.

Direct examination by IMr. Devlin:

Q. Mr. Porter, “ou have before you the full minutes
and the transcription of the committee that met that
day, on December 5th? A. I have. 20

Q. Who were the members of that committee pres-
ent that day? A. Senators Hennessy, Smalley, As-
semblymen Fiske, Ramsay, Mount and Leonard.

Mr. Collins: I think Ramsey is a Senator.
The Witness: Senator Ramsey, Senators

Hennessy, Ramsey and Smalley, Assemblymen
Fiske, Mount and Leonard.

h P ~ 1’ Brewster and Scott failed to appear 30
e ore that committee, will you turn to the minutes of

at committee and tell me if the committee took any
action on it ? y

r. Collins: Objected to as irrelevent and
immaterial.

The Court: I will admit the question.
Question repeated.

Mr. Devlin: These are the minutes of De-
cember 5th?



Richard A. Porter— Direct.

The Witness: These are the minutes of the
public hearing, December 5th, 1914.

Mr. Collins: I object further on the ground
that they are not the minutes, simply a steno-
graphic note of what has been supposed to take
place.

The Court: What are they, Mr. Porter?

The Witness: The paper which I have here
is a stenographic transcript of the proceedings
before the public hearing in the matter of the
investigation of the State Road Department
by the Appropriations Investigating Committee
of the Legislature of 1914, Senate Chamber,
Trenton, December 5th, 1914, Book No. 6.

Mr. Collins: It is a note of what took place
and has never been approved by the committee.

Mr. Devlin: What better proof of the pro-
ceedings can you have than that?

The Court: Mr. Porter, did you make a tran-
script of everything that transpired at the meet-
ings of this committee?

The Witness: I made a transcript of every-
thing that transpired at the public hearings of
the committee, and this was one of the public
hearings.

The Court: And not all the testimony was
entered on the regular minutes?

The Witness: The regular minutes are a dif-
ferent proposition as I understand it.

Mr. Collins: The regular minutes don’t take
in the testimony then ?

The Witness: I had nothing to do with any
executive section of the committee. 1 simply
took the proceedings of the public hearings, and
this is a transcript of the public hearing before
this committee on December 5th, 1914.

The Court: I will admit it.
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Mr. Collins: Exception.
Whereupon, the defendants, by their counsel,
filed a bill of exceptions, which is hereby al-
lowed and sealed accordingly.
ERWIN E. MARSHALL,
Judge.

A. (Witness reading): “Mr. Fiske: Mr. Chairman, zo
I move the adoption of this resolution :

“ ‘Whereas, by order of this committee, George M
Brewster and Walter Scott have been summoned to
appear and testify before it on the 5th day of Decem-
ber A. D. one thousand nine hundred and fourteen,
at eleven o’clock in the forenoon, in the City of Tren-
ton, by summons in writing, duly served upon each of
hem, respectively, together with the witness fees and
mileage allowed by law, and

__ Whereas they have refused and neglected to obey 20
said summons, J

Stale'IT '™ ,?’ tha® tHe President °f Senate of this
to order 1 bQ requested’ hy warrants under his hand,

said Ge,, M regn ant"at'ArmS °f thC Senate t0 arrest

th m befn WStCr and Wa“er Sc°tt and bring
sionsor a"V 18 Cmm,(tee to testify « next ses-

this coramitileSeqUenVSeSSOni 3nd tHat the Chairman of
Plicationr er r hori*ed and directed to make ap-

thilsﬂcommittr, 11 ﬁdcint °f tHe Senate’ on _behalf of
, e tor the lssue ol such warrants. 30

andon azea 7 SeCOnded Mr* Legnard,
y and nay vote unanimously carried.

No cross-examination.

Mr. Devlin: I don’t want to keep the defense,
u will state that I am waiting now on Mr.

J .k Ahave asked bim to produce the minutes
e ppropnations Committee of the Legis-

ature for the last twelve years, of which he has
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been Secretary, to establish the fact that this
Committee, that each Commttee has met and
acted jointly, to establish the custom in the
Legislature. Now, with the understanding that
I will offer this, I will rest, if that is satisfactory
to the Court, but I want the case opened for
those books to go in.

Mr. Collins: I would rather wait until they
come. You asked an admission from Mr. Mac-
kay, which he gave. I would like to have it
stated, in the admission of Mr. Mackay, that
this consultation which you had with the gentle-
men authorizing you to appear down at Tren-
ton was in Bergen County.

Mr. Mackay: That is correct.

Mr. Devlin: I guess that is true. I won’t
dispute that.

Mr. Collins: And I suppose we might as
well agree, at Hackensack, Bergen County. We
might just as well agree when the Legislature
adjourned. It must have been about April,

Mr. Devlin: In the minutes it appears that
the President of the Senate declared the 138th
Legislature of New Jersey adjourned sine die,
and then on the minutes of the Senate it states
that upon the announcement of the Speaker, the
House adjourned the present 138th Legislature
without day. . That was, also on April ot ,
1914. £ ,

The Court: That fixes the date of the aa
journment pretty clearly, I guess.

Mr. Devlin: If Judge Collins will admit that
the Committees have been acting this way or
years in the past, for twelve years, that will e

satisfactory to me.
Mr. Collins: I admit, subject to my objection

~ rplpviinrv. which I press, that the two Com-
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mittees of the Houses have met, as they did on
the minutes offered in evidence, the minutes of
the Appropriations Committee of January 26th,
1914, down to their adjournment sine die in
April. I don’t admit they have ever done any-
thing of the character it is supposed that the
Committee decided to do in June, 1914.

The Court: I don’t believe their minutes
would show that.

Mr. Collins: They don’t. This is a new de-
parture. I suppose on the question of relevancy
your Honor will overrule me.

The Court: That is overruled.

Mr. Collins: Exception.

Whereupon, the defendants, by their counsel,
filed a bill of exceptions, which is hereby al-
lowed and sealed accordingly.

ERWIN E. MARSHALL,

Judge.
State Rests.

DEFENDANTS CASE.

Mr. Collins: Now, I offer in evidence, if the
Court please, the rules of the Senate and the
General Assembly and the joint rules of the both
Houses of the Legislature of the year 1914. 1

understand my friend, the Prosecutor, will de-
sire to object.

M. Devlinx 1 dyect to the rdes going in

The Court: I will hear your reasons, Mr.
Devlin.

Mr. Devlin: On the ground that no Court

as any jurisdiction over anything of a Legis-
lative character.
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The Court: The Court will allow the rules to
be offered.

Mr. Devlin: Exception.

The Court: I didn’t know the State took any
exception.

Mr.-Collins: We may use these?

Mr. Devlin: Is that the 1914 Manual?

Mr. Collins: Yes.

Mr. Devlin: What pages are you going to
put in?

Mr. Collins: From pages 69 to 90 inclusive.

Rules above referred to received in evidence.

GEORGE M. BREWSTER, being duly sworn on
behalf of himself, testified as follows:

Direct examination by Mr. Collins:

Q. Mr. Brewster, are you the defendant in one of
these indictments? A. Yes, sir.

Q. And were you, in 1914, and still are you a resi-
dent of the County of Bergen, and engaged in business
there as the President of the George M. Brewster Con-

struction Company? A. Yes, sir.
Q. Were you out of the County of Bergen between
December 2d and December 5th, 1914, inclusive? A.

No, sir.

Cross examination by Mr. Devlin:

« Q. You were served with a subpoena in the County
of Bergen?
Mr. Collins: Objected to as not cross exam-

ination.
The Court: Objection sustained.

Q, Why didn’t you come in response to a subpoena
served upon you by a legislative committee?
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Mr. Collins: Objected to as not cross exam-
ination.

The Court: Objection sustained-

Mr. Devlin: I submit this defendant has of-
fered himself for examination.

Mr. Collins: I will withdraw the objection.

Q. (Question repeated.) A. I was served with a
paper and I referred it to my attorney, Mr. Mackay.

Mr. Collins: William B. Mackay here pres-
ent?

The Witness: Yes, sir; and he told me I
didn t have to come if I didn’t want to, and I
told him I was very busy and I didn’t want to
go if I didn’t have to. He said I didn’t have
to come, and that is the reason I didn’t come.

Q. Isnt the reason you didn’t want to come because
you have been doing contract work in Bergen County,
building roads, in which the State furnished some of
the money? A. No, sir.

Q. -Was that the only reason you had for not com-
mg? A. Yes, sir; that is the only reason.

Q- Because your counsel— A. Yes, sir; and I was

usy at the time. It was on Saturday when I had my
payroll to make out, and it was a busy day.

Q That is the only reason? A. Yes, sir.

Q What is your business? A. Contracting bush
ness>teaming and trucking.

4 ~ ow 1°n§ have you been in the contracting busi-
ness. A. About twenty-two years.
Built many roads in Bergen County? A. Yes,

sirQ' Many roads that the State has*aided? A. Yes,

in”rn3 pUucomPany has received contracts for build-

dollar* A at”ontained about three hundred thousand
ouars of the State money?
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Mr. Collins: Objected to as not cross exam-
ination.
The Court: Objection sustained.

Q. Isn’t the reason that you didn’t come to Trenton
because of the fact that you didn’t want to show up to
the public how this money had been expended and the
kind of work that was given for it? Isn’t that the
reason? A. No, sir.

Q. Isn’t it the reason, isn’t it true, that you didn’t
want to permit your dealings with the State to be seen?
A. No, sir.

Q. When did you get this subpoena to appear on the
5th of December? Did you read this subpoena? A.
Yes, sir.

Q. You say you didn’t come because it was Saturday,
that was the day? A. Yes, sir; I said I referred to ny
counsel and he told me I didn’t have to go if I didnt
want to.

Q. And you said you didn’t go because Saturday was
the day you made up your payroll? A. Yes, sir.

Mr. Collins: That wasn’t the fact; he con-
sulted counsel.

Q. Well, this subpoena commanded you to lay aside
all and singular business and excuses and personally e
and appear before the Joint Appropriations Committee
of the Senate and General Assembly of the State o
New Jersey, who were by Joint Resolution No. o
the said Senate and General Assembly of the State o
New Jersey, approved April 9th, one thousand nine
hundred and fourteen, authorized and empowered o
make investigations of the financial needs o t e
partment of Education, Department of Public Roads,
the institutions under the Department of Charities
Corrections, or other departments and cornmiss
and of any new source of public revenue, on atur
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the fifth day of December, A. D. 1914, at 11:00
o’clock in the forenoon of said day at the Senate
Chamber, State House, in the City of Trenton and
State of New Jersey, to testify all and singular what
you know concerning the said matters under inquiry.

“And that you diligently search for, so that you have
and bring with you then and there before the said Com-
mittee the following things:

“Stock book or the book which exhibits the names
of the persons to whom shares of stock of the corpora-
tion have been issued and which will show who are
the owners of stock in the corporation at the present
time. The stock transfer book or book which will
show the record of transfers of stock from the date
of incorporation down to the present time. The min-
ute book of the corporation or other book or record
which will show the minutes of the various meetings
of the corporation or its Board of Directors since the
date of incorporation thereof to date. The ledger, cash
book, journal or other books of account of the corpora-
ti°n from the date of incorporation down to the pres-
ent time. The bank book or bank books or the corpo-
ration from the date of incorporation thereof to date.
Any book or books which will exhibit the system of cost
accounting kept by the corporation in connection with
its various contracts for road building and road repairs
in ergen County and especially the account of the cor-
poration in connection with the contracts for the build-
ing of the first, second and fifth sections of the Franklin
turnpike, Paramus or Areola Road, Essex Street Ter-
race Avenue and Market Street in Bergen County ”

°u knew what they wanted you for?

. M- Gdllins 1 dgject to that; he said he read
Q After you read that subyoera why didi't you go
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or send word to the Committee that you would go on
another day when less busy ?

Mr. Collins: Objected to as not calling for
any fact. It is argumentative.

Mr. Devlin: He has given a reason for not
coming. I am going to ask him if that were
his reason on Saturday, why he didn’t send word
to the Committee that he was busy and would
come the next day.

Mr. Collins: Objected to as not cross exam-
ination and irrelevant.

The Court: I can’t see the relevancy of that
question, Mr. Devlin, I will overrule it.

WALTER SCOTT, being duly sworn on behalf of
himself, testified as follows:

Direct examination by Mr. Collins:

Q. Mr. Scott, you are the defendant in the other of
the two indictments being tried here? A. I am, sir.

Q. Were you, during the year 1914, and are you
still a resident of the County of Bergen? A. I am.

Q. In the month of December, 1914, I think you
were Secretary of the George M. Brewster Construc-

tion Company? A. Yes, sir.
Q. Were you out of Bergen County between the sec-
ond of December and the fifth of December inclusive,

for the year 1914? A. I was not, sir.

Cross examination by Mr. Devlin:

Q. You were served in Bergen County with your

subpoena? A. I was, sir.
Q. A similar subpoena to that which I just read to

Mr. Brewster?



Walter Scott— Cross. 61

Mr. Collins: Objected to. The subpoena to
Mr. Breswster did not specify any corporation
whatsoever.

The Court: I don’t think you should refer to
it as a similar subpoena.

Mr. Devlin: I mean the body of the subpoena.

A. T didnt read IMr. Brewster s; I only read my yq
own.

Q. I mean your own. A. It requested me to bring
the books and papers and bank books and check books
and everything else pertaining to the Brewster Con-
struction Company. I believe that is what the body of
it contained.

Q. And it requested you also, didn’t it, that you
bring any books or book which would exhibit the system
of cost accounting kept by the corporation in connec-
tion with its various contracts? A. Yes, I said any 20
books pertaining to the Brewster Construction Com-
pany.

Q. For road building and road repairs in Bergen
County, and especially the account of the corporation in
connection with the contracts for the building of the

St»second and fifth sections of the Franklin Turn-
pike? A. Yes, sir.

Q. And the Paramus or Areola Road, Essex Street,

errace Avenue and Market Street in Bergen County
Is that right? A. Yes, sir. BO

Q- Why didn t you come down in answer to that

? that subpoena was served on me

erv H BrCWSter and told him 1 ~d been
He sairTi“ AnSUb? oena and told him what ¢ contained.

that he told me-"* ’ 1 kA °f and after
Q- Don’t mind what he told you.

Mr. Collins: Oh, yes, he is answering the
question. &
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A. He told me I didn’t have to go.

Q. You noticed that that subpoena was served not
on Brewster, but on you? A. Yes.

Q. How did you come to think that Brewster had
anything to do with your going? A. Because he told
me Attorney Mackay said it wasn’t necessary for us to
go down.

Q. That is the only reason? A. That is the only
reason I had; yes, sir.

Q. Was that the only reason? A. That is the only
reason, Sir.

Q. You didn’t think, or did you not realize the sub-
poena was to you and not to Mr. Mackay or Mr.
Brewster? A. I realized whom it was to, because it
was addressed to me.

Q. Then why didn’t you come without consulting
either Brewster or Mackay? A. Just for the simple rea-
son I told you.

Q. That is the only reason? A. I am employed by
Mr. Brewster as Secretary, and therefore I had to take
my orders from him relating to the Company.

Q. Notwithstanding that the Legislative Committee
ordered you, you had to take orders from him? A.
Yes. '

Q. You realized that this subpoena came to you? A.
I know what it read.

Q. “Hereby command and summon you. Not-
withstanding that command from the Legislative Com-
mittee it was your notion that Mr. Brewster was to be
considered first? A. Yes, that is what I did.

Q. And Mr. Mackay second? A. Well, I dont
know anything about Mackay.

Q. Isn’t the reason that you didn’t appear and bring
those books because you didn’t want to disclose to this
Legislative Committee the true dealings between your
Company and the State in the building of these roads
nattied in the subpoena? A. No, sir; because there is

nothing to hide.
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Q. If there wasn’t anything to hide, why didn’t you
bring the books and come to Trenton? A. For the
reason I told you.

Q. Because you were told not to? A. I was told
I didn’t have to go.

Q. You seemed to think Mr. Brewster had more au-
thority than the Legislative Committee to tell you to
go? A. He had to me; yes, sir.

Q. And also Mr. Mackay? A. I had nothing to
do with Mr. Mackay.

Q. Mr. Brewster is the President of the Company
of which you are Secretary? A. Yes, sir.

Q. And that was the reason you took his orders?
A. Yes, sir.

Redirect examination by Mr. Collins:

Q. William B. Mackay was attorney and counselor-
at-law of this State, you knew that? Yes, sir; but
he told me I shouldn’t say anything as to what some-
body else told me. That is the reason I left Mr. Mac-
kay out.

Q. Mr. Brewster told you he consulted with Mr.
Mackay, as counsel, and he was informed by Mr.

Mackay that it was not necessary for either of you to
go? A. Yes, sir.

Mr. Collins: That is all.

Defendant rests.

r- Collins: T move for a direction of the verdict

n avor of the defendants. I move respectively for
e direction of a verdict and acquittal. Your Honor
un erstand that the motions are several, for each

cienT ant’ °n the ground that the evidence is not suffi-
to support a conviction; on the ground that it has
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not been proven that there was any Joint Appropria-
tions Committee of the Legislature of 1914; on the
ground that there is no evidence that any such com-
mittee ever authorized the issuance of a subpoena or
summons to either defendant; on the ground that the
paper writings served on the respective defendants were
beyond the authority of the Statute and the defendants
were not bound to respond thereto; on the ground that
there is no competent evidence of any offense having
been committed by either of the defendants in Mercer
County, and this Court has no right to submit the case
against either defendant under the indictment for an
offense committed elsewhere; on the ground that the
Court has no jurisdiction for an offense committed else-
where than in Mercer County; on the ground that there
is no evidence in the case that the alleged committee
ever designated Trenton as the place of sitting for
December 5th, 1914, as required by the alleged reso-
lution of 1914, found in the laws of 1914, page 639;
on the ground that there is no evidence that the defen
ants or either of them, were ever served with a sub-
poena or summons under an alleged Resolution o. >
of the Laws of 1914, page 639; the indictment stating
they were served under Resolution No. 7; on ¢ e
ground that the evidence shows that the defendants
respectfully determined, on the advice of counsel, in the
County of Bergen, not to attend before the suppose
committee alleged in the indictment, who ha

the supposed subpoena or summons, and t ey Wrf e
in Mercer County between December 2d and sth, U
elusive, 1914, and therefore did not respectively co”
mit any offense in Mercer County; on t e 8roun

the subpoenas were broader than the Statute resc>

of 1914, the Statute on which the indictment is ’
the resolution of 1914, in that it

tion of books and papers; on the ground that
no authority to compel the attendance of witnesses after

the adiournment of the Legislature, which had
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place in April, 1914, and on the ground that the Act of
1895, on which the indictment is based, was not in-
tended to reach beyond the then existing Legislature.

The Court: The Court will overrule the motion to
direct a verdict for the defendant.

Mr. Collins: Exception.

Whereupon, the defendants, by their counsel, filed
a bill of exceptions, which is hereby allowed and sealed io
accordingly.

ERWIN E. MARSHALL,
Judge.

CHARGE.

Gentlemen of the Jury: George M. Brewster and
Walter Scott are being tried on two several indictments 20
charging them with willful refusal to obey summonses
issued by a Legislative Committee of this State. The
Legislature, on April 9th, 1914, passed a joint resolu-
tion wherein it empowered its Joint Appropriations
Committee to make investigation of the financial needs
of certain departments in the State government. The
resolution” in question appears in the Statute Book as
ollows: Joint resolution authorizing the Committee
on Appropriations of the Legislature of 1914 to inquire
into the financial needs of the Department of Educa- 30
tion, Department of Public Roads, the institutions
under the Department of Charities and Corrections or

°t er departments or commissions” and into any new
sources of public revenue.

Wheress, it hes been nade evidert to the Joint
101 an ApProBiatias of the Legidature of

need t % a castat growth of the finandal
d S e estadldle* departnents and instituta
Dy teiliasshwel(kbylteq;,estsf()lc'in]ceased(f;;S
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particular relation to the Departments of Education
and Public Roads, and to the institutions under the
administration of the Department of Charities and
Corrections, and

“Whereas, it is desirable that there should be an
investigation undertaken, with more deliberation than
is possible during the legislative session of the question
of new sources of the State revenue, and of possible
curtailment of expenditures in certain directions; there-
fore,

“Be i't resolved by the Senate and General Assem-
bly of the State of New Jersey:

“1. The Joint Appropriations Committee of the
Legislature for the year 1914, be and they are here-
by authorized and empowered to make investigation
of the financial needs of the Department of Education,
the Department of Public Roads, the institutions under
the Department of Charities and Corrections or other
departments or commissions, and of any new sources
of public revenue, and to report to the next session of
the Legislature. The said Committee shall have power
to issue subpoenas for the attendance of witnesses.

“2. The said Committee shall have power to sit after
the adjournment of the Legislature at any place in this
State which they may designate.

“3. The sum of $3,000.00, or so much thereof as
may be necessary, be and the same is hereby appropri
ated for the purpose of carrying out the provisions o
this joint resolution.”

As appears by a reading of this resolution, the egis
lature empowered the Committee to issue subpoenas
for the attendance of witnesses, and also empowere
the Committee to sit after the adjournment o
Legislature and to report at the next session.

The State has produced witnesses to show that t e
defendants, Brewster and Scott, were duly summo
to appear as witnesses before such Committee an
they willfully neglected or refused to appear, and
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arh willful neglect ar refisal was in vidation of the
statutary law of this State which has been quoted hexe
annber of tines during the course of this trial, and
padas need not be repeated at this tine, exoepting
the last section of the Act of 1895, which I will read,

That if any witness sinmned to appear befare any
such camittes)” such conmittee there referring to a
jart comnittee, a standing comnittee ar a spedal cam 10
nittee of the Legidature as ovided in a receding
satin - who dhall willfully refise ar neglect to ap-
g;wvdnsh&ilxdisetolesvuna'emﬁmdslnﬂ

gilty of a misdeneanor.”

"There has been evidence dffered here of neetings of
this Conmnittee, so called Joint Connittee of the Legis-
laturg ae of which was held in the Gity of Trenton
antle fifth day of Decender; 1914, and it was at this
netirg to be hdd an the fifth day of Decenber, 1914
thet these two defendants were subpoereed to agpear” 20
t ayeas that a the retum day of the subyoares
reither of the defendants appeared, it Mr. NMbckay,
woit is adnitted was the attamey of both defendants
mmaibeﬁleﬂemlmiteealﬂdnﬂagdﬂnnglt

tC° T ttee tD Cnpd the attendd'ce of witnesses,

%@%&%ﬁggmmmm

o aeme by Satuteis the willful refusal
rmed ti' °bedemetoﬂemmnsasﬂnlda(e

cbesrotheT ° T ¢ A Moy affimed The aines 30

ttthy Wl  did fehsipof the defendents
sworn Tnd V' *£* PlaC” deslgnated or refused to be

themselves 'Sn “ T Until they faUed to Present

he sworn ¢ the summons’ ‘hut they may

s’ andum ! /" © be sw™ atd
damat of the ofe* A SXId which is an

T Bttt ottt B 1o o B O o,
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being duly summoned to appear before a joint legis-
lative committee, they willfully refused or neglected
to appear in obedience to the summons, a verdict should
be found against both defendants. The burden of
proof is upon the State, and if upon such proof there be
a reasonable doubt with regard to either of the accused,
he is entitled to the benefit of that doubt.

There have been a number of requests to charge
handed up by the counsel for the defendants, which I
will pass upon at this time.

The first request is, “The evidence does not warrant
a finding that there was a joint appropriation commit-
tee of the Legislature of 1914.” 1 refuse to charge
this request.

“Two. There is no evidence that any such commit-
tee ever authorized the issuance of subpoenas or sum
mons to either defendant.” I decline to charge this re-
quest.

“Three. The paper writings served on the respectlve
defendants were beyond the authority of the statute
and the defendants were not bound to respond thereto.

I refuse to charge that request.

Four. There is no evidence of any offense havmg
been committed by either defendant in Mercer County,
and this Court has no right to submit the case against
either defendant, under the indictment, for an offense
committed elsewhere.” 1 refuse to charge this request.

“Five.” The Court will charge you this, The Cour
has no jurisdiction over an offense committed elsewhere
than in Mercer County.” That request is charged.

“Six. If the defendants respectively determined, o
the advice of counsel or otherwise, in the County o
Bergen not to attend before the supposed comm
alleged in the indictment to have issued the suppo
subpoenas or summonses and were not in Mercer Con y
between December second and fifth, 1914, they did not
respectively commit any offense in Mercer oun
I decline to charge this request.
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“Seven. If the defendants respectively acted in good
faith, on the advice of counsel, and honestly believed
that they were not compelled to attend at Trenton,
they cannot be convicted of willful neglect and refusal
to appear in obedience to the alleged summons served.”
I decline to charge that advice of counsel would excuse
the defendants from appearing.

“Eight. There is no evidence in the case that the al-
leged committee ever designated Trenton as the place
of sitting for December 5th, 1914, as required by the
alleged resolution, Laws of 1914, page 639.* 1 will
charge that.

“Nine. There is no evidence that the defendants, or
either of them, ever were served with a subpoena or
summons under an alleged resolution No. 2 of the
Laws of 1914, page 639.” I decline that request.

Ten. The respective indictments are not sufficient
to support a conviction.” I decline to charge that re-
quest.

Eleven. That the defendants were not requested
o produce the books and papers of the .Geo. M. Brew-

ster Construction Company.” 1 decline to charge that
request. g

You may retire.
Jury Retired.

Mr. Collins: I except to your Honor’s refusal to

an”n respectlvel> «quests Nos. 1, 2, 3, 4, 6, 9, 10
11 and to your response to No. 7. You modified
mat to some extent.

bilw!fereU"On ~e’enantsd by their counsel, filed a
accordingly110" 8 Wh'Ch ‘S hereby allowed and sealed
ERWIN E. MARSHALL,
Judge.

think ~ except to your Honor’s statement, I
a Is your Honor’s language, I may not have
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it right, that the State has produced proof that the
defendants were duly summoned and that they willfully
neglected and refused to appear. 1 except to what-
ever language was used.

Whereupon the defendants, by their counsel, filed a
bill of exceptions, which is hereby allowed and sealed
accordingly.

10 ERWIN E. MARSHALL,
Judge.

Mr. £ollins: And I also except to your Honor’s
charge that absence of the defendants amounts to a re-
fusal to be sworn.

The Court: I will allow your exceptions.

Whereupon the. defendants, by their counsel, filed a
bill of exceptions, which is hereby allowed and sealed
accordingly.

20 ERWIN E. MARSHALL,
Judge.

ORDER.
%

I, Erwin E. Marshall, Judge of the Court of Quar-
ter Sessions of the County of Mercer, do hereby return
the stenographic minutes taken at the trial of both of
the above causes as a part of the return to both writs

3Q of error so that the same may be made up and included

in the entire state of the case on appeal.
ERWIN E. MARSHALL,
Judge.
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New Jersey Supreme Court.

The State of Ntew dJersey,

Defendant in Etror,

vs*¥ I In Error.
George M. Brewster and Walter
Scott, \
Plaintiffs in Error.

SPECIFICATION OF CAUSES.

To Martin P. Devlin, Esq., Prosecutor of the Pleas,
and Attorney for Defendant in Error.

The following is a specification of the causes in the
record relied upon by the defendants, plaintiffs in error
George M. Brewster and Walter Scott, in the above
stated cause for relief or reversal:

1. The alleged committee was bound to designate
a place of meeting, and there is nothing in the evidence
showing that the alleged committee ever designated
Trenton, New Jersey, as the place for holding its hear-
ings.

2 The alleged Committee had adjourned sine die
after the adjournment of the Legislature, and before
the defendant was subpoenaed, and therefore was with-
out power to reorganize.

« The subpoena served on the defendant recited that
he was subpoenaed by virtue of Joint Resolution No.
I W ereas *n “act there was no such joint resolution in
the Laws of 1914.

( , » ere was no Joint Appropriations Committee
or the Legislature of 1914.

. " Th6 a”eged offense could not have been com-
motC if 9 ercer County, because the defendant was

‘™Memitetardsnty " ¥ °of ~ ” at a'y
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6. The Court should have rendered a verdict of ac-
quittal at the close of the entire case.
WILLIAM B. MACKAY, JR,,
Attorney and Counsel for Plaintiff in Error.

New Jersey Supreme Court.

1G

The State of New dersey, A
Defendant in Error,
. vs. C In error.
George M. Brewster,
Plaintiff in Error. ,

RULE ON REVERSAL.

20  This cause having been duly argued at the Novem-
ber Term, 1915, of this Court by William B. Mackay,
Junior, of Counsel for the plaintiff in error, and Mar-
tin P. Devlin, of Counsel for the defendant in error,
and the Court having considered the same and finding
error in the record and proceedings in the Mercer
County Quarter Sessions,

It is therefore ordered and adjudged, that the judg-
ment of the Mercer County Quarter Sessions, removed
by writ of error in this cause, be reversed, and that the

3Q record be remitted to the Mercer County Quarter Ses
sions to be proceeded with in accordance with this
judgment and the practice of said Court.

Entered April 8th, 1916.

THOMAS W TRENCHARD,
J. S. C.

On motion of
MARTIN P. DEVLIN,

Prosecutor of the Pleas.

I, William C. Gebhardt, Clerk of the Supreme Court
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of the State of New Jersey, do certify that the fore-

going is a true copy of a rule entered in the minutes
of the Court in the above stated cause.

In testimony whereof I have set my hand

and the seal of said Court at Trenton,

[1. s.] this fourteenth day of April, A. D. nine-
teen hundred and sixteen.

WM. C. GEBHARDT, 10
Clerk.

New Jersey Supreme Court.

The State of New dJersey, A
Defendant in Error,
Us. > In €rror.

Walter Scott,
Plaintif in Error. 20

RULE ON REVERSAL.

This cause having been duly argued at the Novem-
ber Term, 1915, of this Court by William B. Mackay,
Junior, of Counsel for the plaintiff in error, and Mar-
tin P. Devlin, of Counsel for the defendant in error,
and the Court having'considered the same and finding
error in the record and proceedings in the Mercer
County Quarter Sessions,

It is therefore ordered and adjudged, that the judg-
ment of the Mercer County Quarter Sessions, removed
by writ of error in this cause, be reversed, and that the
record be remitted to the Mercer County Quarter Ses-
sions to be proceeded with in accordance with this
judgment and the practice of said Court.

Entered April 8th, 1916.

THOMAS W. TRENCHARD,
On motion of JS C

MARTIN P. DEVLIN,

Prosecutor of the Pleas.

30
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I, Williatii C. Gebhardt, Clerk of the Supreme Court
of the State of New Jersey, do certify that the fore-
going is a true copy of a rule entered in the minutes
of the Court in the above stated cause.

In testimoriy whereof I have set my hand
and the seal of said Court at Trenton,

[1. s.] this fourteenth day of April, A. D. nine-

1q! teen hundred and sixteen.
WM.C. GEBHARDT,
Clerk.

New Jersey Supreme Court.

State of New Jersey, \
Defendant in Error, \

VS. r

20 George M. Brewster, I

Plaintiff in Error.I On Error from
\ Mercer County
/Court of Ses-

State of New Jersey, k slons-
Defendant in Error, 1

VS. |

Waiter Scott, #
Plaintiff in Error./

30 OPINION

(Filed Mar. 6, 1916.)

Sections 63 and 64 of the Evidence Act, C. S. Vo
2, 2239, conferring upon any joint, standing or specia
committee the power to summon witnesses, limits t at
power to the committee, and they must exercise then-
judgment as to what persons shall be summoned as wi
nesses in investigating the matters delegate to t
committee by the Legislature, and a subpoena caused
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be issued hy the chairman of the committee, or any
other member of the committee, without the authority
of the committee is a nullity, and the person summoned
is not boundrto appear in response to a summons or sub-
poena so issued.

Argued November Term, 1915, before Chief Jus-
tice Gummere and Justices Swayze and Bergen.

William B. Mackay, Jr., and Gilbert Collins, for
plaintiffs in error.

Martin P. Devlin, for defendant in error.

The opinion of the court was delivered by Bergen, J.

Each of the above-named defendants were separ-
ately indicted, but as the same questions were involved
they were tried together, and were argued in like man-
ner in this court. The indictments charge the defend-
ants with refusing to obey a “summons and writ of
subpoena” alleged to have been issued by the jqint
appropriation committee of the legislature of the State
of New Jersey for the year 1914, commanding them
tp appear before said joint committee to testify in a
matter then under investigation by it.” That the sum-
mons or the subpoena was served on the defendants
does not appear to be disputed. The defendants were
convicted in the Court of Quarter Sessions of Mercer

ounty and have appealed from the judgments entered
thereon.

The first point made by the appellants is that there
was no joint appropriations committee of the legis-

ure of the state for the year 1914, as charged in the
b IT by this it is intended that the rules of
« C wo houses orithe legislature do not provide for a

tc (I ™ ttee on appropriations the claim made by

under iS CrreCt’ but this is not sufficient,
e acts shown in this proceeding, to require a
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reversal of these judgments. The facts show that
each house has a committee on appropriations, and
that they do not meet and act separately, but on the
contrary they meet and act as a joint committee. The
resolution authorizing the investigation provided, that
the joint appropriations committee of the legislature
for the year 1914 be and they are hereby authorized
and empowered to make investigations” of the finan-
cial need of certain departments of the state therein
named, and to report to the next session of the legis-
lature. This, we think, was the appointment of the
persons constituting the two committees acting jointly
as a special committee to make the investigation, and
constituted the committees of the two houses as the
committee to make the investigation.

The next point is that the plaintiffs in error were
not compellable to attend at Trenton on the day named
in the summons, because (a) no place of meeting was
ever designated by the committee, (b) The committee
never authorized the issuing of summons to the plaint-
iffs in error. The powers of a committee of this char-
acter is to be found in sections 63 and 64 of the act
entitled “An act concerning evidence (Revision of
1900)” C. S. Vol. 2, 2217, 2239. Section 63 provides
that any joint committee of the legislature, or any
standing committee of either house, or any special com-
mittee which shall have been, by resolution, directed
to enter upon any investigation or inquiry, the pu
of which shall require the examination of witnesses,
shall have power to “summon before them sue per
sons as they may deem necessary and proper, to testi |
in the matter under investigation.” Section 6 pro
vides, that any such committee shall have power o
compel the attendance before them of such person o
persons as they may deem necessary and P”Per
testify in the matter under investigation. 1S
ute clearly shows that the power to summon wi “
is e-iven alone to the committee and not to any m
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thereof acting alone. In other words, the statute in-
tends that the persons deemed necessary and proper
to testify in the matter under investigation, shall be
determined by the judgment of the committee and not
that each member of the committee shall alone deter-
mine the necessity for the attendance of a particular
person to testify. The evidence in this case is undis-
puted that the meeting of the committee, which these
defendants were subpoenaed to attend, was not held on
a day fixed by the committee, but on a day fixed by the
chairman of the committee, and this, we think, was
irregular because the powers delegated by the legisla-
ture were not given to a single member of the commit-
tee, but to the committee as a whole, but aside from
this, the chairman had no power to order the issuing
of a summons for the attendance of witnesses unless
he was authorized to do so by the action of the com-
mittee. The persons whom the committee are entitled
to subpoena are such which the pursuit of the investiga-
tion shall necessitate,” and that is, a quasi judicial
function to be exercised by the committee and not by
the chairman, otherwise if each member of the commit-
tee exercised his own judgment, persons might be sum-
moned to attend to testify to matters which the pursuit
of the investigation, in the judgment of every other
member of the committee, might not be necessary as
not being within the matters which the committee
deemed they were authorized to investigate. The power
to require witnesses to neglect their business and to
cone from all parts of the state to Trenton to testify
is very great, and should only be exercised within the
lines laid down by the statute, which plainly limits the
exercise of that power to the'committee as a whole, and
is not delegated by the legislature to the chairman
or any other member of the committee, and this seems
e a wise limitation, but whether wise or not, the
egislature has so ordained. The trial court was re-
quested to charge “there is no evidence that any such

jq
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committee ever authorized the issuance of subpoena or
summons to either defendant,” and also “the paper
writings served on the respective defendants were be-
yond the authority of the statute and the defendants
were not bound to respond thereto.” Both of these
requests were refused, ahd in this we think there was
error, because there was no evidence that the committee
ever authorized the issuance of the subpoena or sum-
mons. They were issued on the determination alone
of the chairman, and without any statutory authority,
and the defendants were not bound to respond thereto.
Tor this error, the judgment in each of the above-
stated causes will be reversed and new trial awarded.

EXHIBIT PI.
New Jersey, ss.

The State of New Jersey to Walter Scott, Secretary
Brewster Construction Company, Hackensack, New
Jersey.

Greeting: We hereby command and summon you to
lay aside all and singular businesses and excuses, and
personally be and appear before the Joint Appropria-
tions Committee of the Senate and General Assembly
of the State of New Jersey, who were by joint resolu-
tion No. 7, of the said Senate and General Assembly
of the State of New Jersey, approved April ninth, one
thousand nine hundred and fourteen, authorized an
empowered to make investigations of the financial needs
of the Department of Education, Department of Pub
lie Roads, the institutions under the Department o
Charities and Corrections, or other departments and
commissions and of any new source of public revenue,
on Saturday, the fifth day of December, A. D. nine
teen hundred and fourteen, at eleven o’clock in t e
rforenoon of said day, at the Senate Chamber, State
iHQuse, in.the City of Trenton and State of New Jer
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sey, to testify all and singular what you know concern-
ing the said matters under inquiry.

And that you diligently search for, so that you have
and bring with you then and there before the said Com-
mittee the following things:

Stock book or the book which exhibits the names of
the persons to whom shares of stock of the corporation
have been issued and which will show who are the 1O
owners of stock in the corporation at the present time.
The stock transfer book or book which will show the
record of transfers of stock from the date of incorpo-
ration down to the present time. The minute book of
the corporation or other book or record which will
show the minutes of the various meetings of the cor-
poration or its board of directors since the date of in-
corporation thereof to date. The ledger, cash book,
journal or other books of account of the corporation
from the date of incorporation down to the present 20
time. The bank book or bank books of the corporation
from the date of incorporation thereof to date. Any
book or books which will exhibit the system of cost ac-
counting kept by the corporation in connection with its
various contracts for road building and road repairs in

ergen County and especially the account of the cor-
poration in connection with the contracts for the build-
ing of the first, second and fifth sections of the Frank-

urnpike, Paramus or Areola Road, Essex Street,

errace Avenue and Market Street in Bergen County. 30

ltness the hand of Charles O’Connor Hennessy,
anfiir n’ © Xed by direction of the said Committee

d attested by the” Clerk, the 2d day of December,

« nineteen hundred and fourteen.

CHARLES O'CONNOR HENNESSY,
Attest- Chairman.

EDWARD J. HART,
Clerk.
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(Endorsed) :

In re investigation by the Joint Appropriations Com-
mittee of the Senate and General Assembly of the
State of New Jersey.

Summons (Deuces Tecum) to Witness.
Exh. P-1. April 26, 1915.

10

EXHIBIT P 2.
New Jersey, ss.

The State of New Jersey to George M. Brewster,
Tenafly, New Jersey.

Greeting: We hereby command and summon you to
lay aside all and singular businesses and excuses, and
personally be and appear before the Joint Appropria-
tions Committee of the Senate and General Assembly

20 of the State of New Jersey, who were by joint resolu-
tion No. 7, of the said Senate and General Assembly
of the State of New Jersey, approved April ninth, one
thousand nine hundred and fourteen, authorized and
empowered to make investigations of the financial needs
of the Department of Education, Department of Pub-
lic Roads, the institutions under the Department o
Charities and Corrections, or other departments and
commissions and of any new source of public revenue,
on Saturday, the fifth day of December,” A. D. nmne-

30 teen hundred and fourteen, at eleven o’clock in the
forenoon of said day, at the Senate Chamber, btate
House, in the City of Trenton and State of New Jer-
sey, to testify all and singular what you know concern-
ing the said matters under inquiry.

And that you diligently search for, so that you
and bring with you then and there before the said o
mittee the following things: f

Stock book or the book which exhibits the nam
the persons to whom shares of stock of the corP°
have been issued and which will show who a
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owners of stock in the corporation at the present time.
The stock transfer book or book which will show the
record of transfers of stock from the date of incorpo-
ration down to the present time. The minute book of
the corporation or other book or record which will
show the minutes of the various meetings of the cor-
poration or its board of directors since the date of in-
corporation thereof to date. The ledger, cash book,
journal or other books of account of the corporation
from the date of incorporation down to the present
time. The bank book or bank books of the corporation
from the date of incorporation thereof to date. Any
book or books which will exhibit the system of cost ac-
counting kept by the corporation in connection with its
various contracts for road building and road repairs in
Bergen County and especially the account of the cor-
poration in connection with the contracts for the build-
ing of the first, second and fifth sections of the Frank-
bn Turnpike, Paramus or Areola Road, Essex Street,
Terrace Avenue and Market Street in Bergen County!

Witness the hand of Charles O’Connor Hennessy,
Chairman, affixed by direction of the said Committee
and attested by the Clerk, the 2d day of December,
A. D. nineteen hundred and fourteen.

CHARLES O'CONNOR HENNESSY,

Chairman.
Attest:

EDWARD J. HART,

. Clerk.
(Endorsed) :
In re investigation by the Joint Appropriations Com-
mittee of the Senate and General Assembly of the
btate of New Jersey.

Summons (Deuces Tecum) to Witness.
Exh. P-2. April 26, 1915.

20



Assignment of Errors.

New Jersey Court of Errors and Appeals.

STATE OF NEW JERSEY,
Plaintiff and Plaintiff in Error,
Vs. In Error.
GEORGE M. BREWSTER,
- Defendant and Defendant in Error.

ASSIGNMENT OF ERRORS.

(Filed April 20, 1916.)

Afterwards, to wit, on the twentieth day of April,
in this same term, before the Judges of the said Court
of Errors and Appeals, in the last resort in all causes,
comes the said the State of New Jersey by Martin P.
Devlin, Prosecutor of the Pleas of the County of Mer-
cer, and says that in the record and proceedings afore:
said, and also in giving the judgment aforesaid, there

is manifest error in this, to wit, that by the record
aforesaid, it appears that the judgment in form afore-
said was given for the said George M. Brewster against
the said State of New Jersey, whereas, by the law of
the land, judgment ought to have been given for the
said State of New Jersey against the said George
Brewster.

2 There is also error in that the Supreme Court
versed the judgment of the Quarter Sessions for the
reason that: the alleged committee was bound to desig:
nate a place of meeting. There is nothing in the evr
dence shown that the alleged committee ever dt’t:slﬂ‘
nated Trenton, New Jersey, as the place for holding
its hearings.

3. There is also error in that the Suprcme_cm
reversed the judgment of the Quarter Sessions for the
reason that: the committee never authorized the 185
ance of summons to the defendants in error.

irt
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4. There is also error in that the Supreme Court re-
versed the judgment of the Quarter Session for the
reason that: the committee never authorized the issu-
ance of summons to the defendants in error. This
said reason was not raised in the Specification of Causes
served and filed by the defendants in the Supreme Court
in the above-stated cause.

5. There is also error in that the Supreme Court 10
reversed the Judgment of the Quarter Sessions for the
reason that: there is no evidence that any such commit-

tee ever authorized the issuance of subpoena or sum-
mons to either defendant.

6. There is also error in that the Supreme Court
reversed the judgment of the Quarter Sessions for the
reason that: there is no evidence that any such commit-
tee ever authorized the issuance of subpoena or sum-
mons to either defendant. This said reason was not
raised in the Specification of Causes served and filed 20

y the defendants in the Supreme Court in the above-
stated cause.

7. There is also error in that the Supreme Court
reversed the judgment of the Quarter Sessions for the
reason that: the paper writings served on the respec-
ive defendants were beyond the authority of the stat-

thereT*1 ~ defendants were not bound to respond
8 There is also error in that the Supreme Court

verse the judgment of the Quarter Sessions for the 30
asont at: the paper writings served on the respective

andTheTf W/ e bey°nd the authority of the statute

ThU « en antS Were not bound to respond thereto.
Cause reason was not raised in the Specification of

"o % 1. _
BREE GSurt m The Shove diatad dgigndants m the Su
n'wuW S\td pla'ntiff in error prays that the judg-
ing holdeR, anll' that the said Peversgrmgnedsapd,for noth-
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be restored to all things that it has lost by occasion of
the said judgment, etc.

MARTIN P. DEVLIN,
Prosecutor of the Pleas of

Mercer County, for the State.

Due and legal service of the Assignment of Errors
is hereby acknowledged this------ day of April, 1916.

Attorney and of Counsel for

b
Defendant and Defendant in Error.

New Jersey Court of Errors and Appeals.

The Sate of New dJersey,
Plaintiff and Plaintiff in Error,

VS. ~In Error.
George M. Brewster,

Defendant and Defendant in Error.__
JOINDER.

(Filed April 26, 1916.)

And hereupon, afterwards, to wit, on the twenty
seventh day of April, nineteen hundred and sixteen,
the said George M. Brewster, by William B. Mackay,
Junior, his attorney, comes into court and says a
there is no error either in the record and procee 1 g
aforesaid, or in giving the judgment aforesai an
prays here, that the court here may proceed to exam
as well the record and proceedings aforesaid, as
matters aforesaid assigned for errors, an t a
judgment aforesaid, in manner aforesaid, in a

>

be affirmed, etc. ™D
WILLIAM B. MACKAY, JR-,
Attorney and of Counsel with
Defendant and Defendant in Error.



Assignment of Errors. &

New Jersey Court of Errors and Appeals.

State of New Jersey,
Plaintif and Plaintif in Error,

VS. “In Error.
Walter Scott,

Defendant and Defendant in Error. -

J

ASSIGNMENT OF ERRORS.

(Filed April 20, 1916.)

Afterwards, to wit, on the twentieth day of April,
in this same term, before the Judges of the said Court
of Errors and Appeals, in the last resort in all causes,
comes the said the State of New Jersey by Martin P.
Devlin, Prosecutor of the Pleas of the County of Mer-
cer, and says that in the record and proceedings afore-
said, and also in giving the judgment aforesaid, there
is manifest error in this, to wit, that by the record
aforesaid, it appears that the judgment in form afore-
said was given for the said Walter Scott against
the said State of New Jersey, whereas, by the law of
the land, judgment ought to have been given for the
said State of New Jersey, against the said Walter
Scott.

2. There is also error in that the Supreme Court
reversed the judgment of the Quarter Sessions for the
reason that: the alleged committee was bound to desig-
nate a place of meeting. There is nothing in the evi-

ence shown that the alleged committee ever desig-
nated Trenton, New Jersey, as the place for holding
its hearings.

3. There is also error in that the Supreme Court
reversed the judgment of the Quarter Sessions for the

reason that: the committee never authorized the issu-
ance of summons to the defendants in error.
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4. There is also error in that the Supreme Court re-
versed the judgment of the Quarter Sessions for the
reason that: the committee never authorized the issu-
ance of summons to the defendants in error. This
said reason was not raised in the Specification of Causes
served and filed by the defendants in the Supreme Court
in the above-stated cause.

5. There' is also error in that the Supreme Court
reversed the judgment of the Quarter Sessions for the
reason that: there is no evidence that any such commit-
tee ever authorized the issuance of subpoena or sum-
mons to either defendant.

6. There is also error in that the Supreme Court
reversed the judgment of the Quarter Sessions for the
reason that: there is no evidence that any such commit-
tee ever authorized the issuance of subpoena or sum-
mons to either defendant. This said reason was not
raised in the Specification of Causes served and filed
by the defendants in the Supreme Court in the above-
stated cause.

7. There is also error in that the Supreme Court
reversed the judgment of the Quarter Sessions for the
reason that: the paper writings served on the respec-
tive defendants were beyond the authority of the stat
ute and the defendants were not bound to respon
thereto.

8. There is also error in that the Supreme Court
reversed the judgment of the Quarter Sessions for t e
reason that: the paper writings served on the respective
defendants were beyond the authority of the statute
and the defendants were not bound to respond thereto.
This said reason was not raised in the Specification o
Causes served and filed by the defendants in the Su-
preme Court in the above-stated cause.

And the said plaintiff in error prays that the ju fo
ment aforesaid may be reversed, annulled and for no
ing holden, and that the said State of New Jersey Y
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be restored to all things that it has lost by occasion of
the said judgment, etc.

MARTIN P. DEVLIN,

Prosecutor of the Pleas of

Mercer County, for the State.

Due and legal service of the Assignment of Errors
is hereby acknowledged this--—--—-- day of April, 1916. "

Attorney and of Counsel for

Defendant and Defendant in Error.

New Jersey Court of Errors and Appeals.

The State of New Jersey,
Plaintif and Plaintif in Error,

VS. “In Error.

20

Walter Scott,
Defendant and Defendant in Error.

JOINDER.
(Filed April 26, 1916.)

And hereupon, afterwards, to wit, on the twenty-
seventh day of April, nineteen hundred and sixteen,
the said Walter Scott, by William B. Mackay,
Junior, his attorney, comes into court and says that *
there is no error either in the record and proceedings
aforesaid, or in giving the judgment aforesaid and
prays here, that the court here may proceed to examine
as well the record and proceedings aforesaid, as the
matters aforesaid assigned for errors, and that the

ju gment aforesaid, in manner aforesaid, in all things
be affirmed, etc.

WILLIAM B. MACKAY, JR,
Attorney and of Counsel with
Defendant and Defendant in Error.
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