New Jersey Court of Errors and Appeals

Attorney General, €X rei., Will-
iam B liss, et als., On Appeal
Complainants, f from Order
\ Sustaining
/ Exceptions to
Linden Cemetery A ssociation, 1 Master’s Re-
et als. port.
Defendants.

Statement of Case.

The matters at issue grow out of a sale by
William F. Smith in 1901 to the Linden Ceme-
tery Association, in which it was provided by
the terms of the deed to the Association (cove-
nant two) that William F. Smith and his assigns
should receive one-tenth of the gross proceeds
of the sale of jall burial plots in the Cemetery,
ns part consideration for the conveyance.

The balance of the consideration was another
covenant by which 50% of the proceeds addi-
tional was to be set aside and paid to William
F. Smith as the holder of purchase money shares.

The Court of Chancery originally held that
this covenant two was void because it was extra
statutory, and because it was a secret promo-
ters’ profit. On appeal this Court held that it
was void because extra statutory, but that it was
not fraudulent.

This Court also held that the covenant could
not be sustained and that the remedy as between
the parties was a rescission of the contract; that
because of the dedication, of the lands conveyed,
to cemetery purposes the grantor was estopped
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from claiming title to the land; but that rescis-
sion nevertheless must be the method by which
the rights of the parties were to be determined,
and as the Cemetery Association could not give
back the land it must give to the grantor the
value of the land, and a payment of a profit in
the transaction, such profit to be measured by
his services.

All of the value of the land was covered by
the first covenant, which provided for purchase
money shares, in which the respondents now
have no interest. The profit was covered by the
second covenant, in which the grantor and his
immediate assigns, the respondents, now have an
interest.

The master reports that the value of such
services, and therefore the quantum of profit
to which Smith was entitled, in the Linden Cem-
etery Association case, was $4,350; that interest
on such amount is $4,219.50, making a total due
to Smith and his assigns of $8,569.50. He also
found that the Association had paid Smith and
his assigns $12,956.76, which, with interest,
made a total credit to the Association of $19,-
449,95,

The master found in the Rosedale case that
the value of the services was $4,000 and interest
on' that amount, $3,880, making a total debt
against the Association of $7,880, and that they
were entitled, by reason of payments, to a credit
of $1,552.19 with interest, making a total credit
of $2,332.84.

To these findings the respondents excepted,
claiming that under the decree of the Court of
Errors the master should have determined the
total present value of the cemetery properties
and should have found that Smith was en-
titled to 10% of that value.

The court below sustained the exceptions.
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The exceptions are as follows in the Linden
case:

First Exception: For that the master re-
ported that the full fair value of the property
was $37,500, whereas he should have reported

the value was $911,000, as testified by the Re-
ceiver.

Second Exception: For that the master fails
to report that the sum to be awarded to William
h. Smith and his associates should be ten per
cent, of the gross proceeds of sales as provided
in seeond covenant in the deed.

Third Exception: For that the master in-
stead of fixing the compensation as claimed in
exception two, fixed an arbitrary sum as the
value of the services of William F. Smith and
his associates as follows: William F. Smith,
$2,500j C. O. Smith, $500\ Vernette E. Prentice,
$500, and Roswell A. Benedict, $500. (See pp.
68 & 69 of State of Case.)

Argument on the Law.

The master was, of course, limited as to the
scope of his inquiry and report, by the terms of
the order of reference to him.

AS TO EXCEPTION ONE.

The reference directs him to
“ascertain what will be a reasonable sum
to be paid to the grantor in said deed and
his assigns for services and profit on the
purchase and sale of the said property in
view of the services of the grantor and their
value to the grantee, and also to ascertain
the credits to which the grantee is entitled
by reason of payments made on account of
this covenant, or otherwise.”
(P. 6, 1. 12-21, State of Case.)
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Nothing is said in regard to the ascertainment
of the value of the land, and the master does
not, in this report, ascertain nor report on the
value of the land.

It is true that, in his report filed at the same
time in conformity to a prior order of reference,
he does ascertain the value of the land, but that
is for the purpose of determining what the
holders of the purchase money shares are en-
titled to, and has nothing to do with the inter-
est of the exceptants.

Exception one, therefore, should not have been
sustained, because (1) the master did not report
as to the value of the land as the exceptant
claims, and (2) an ascertainment of the value of
the property was not within the scope of the ref-
erence and so not within the master’s authority.

AS TO EXCEPTIONS TWO AND THREE.

The direction to the master, as stated above,
was to ascertain the value of the services and
profits in view of the services and their value to
the grantee. Such being the direction the mas-
ter was obliged to consider the services and
their value alone in making up his report. No
mention is made, in the order of reference, to
covenant two, nor to any agreement between the
parties, but the sole direction is to ascertain the
value of the services and the master therefore
could not under the order consider anything ex-
cept services. The wording of the reference
conforms to the decree of the Court made In
conformity with the remittitur from the Court
of Errors, which remittitur, so far as it affects
the present question, reads as follows:

“And the case is remanded to the Court
of Chancery to ascertain what will be
a reasonable sum to be paid to the grantor
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and his assigns for services and profits on
the purchase and sale of said property and
their value to the grantee, less any credits
to which the grantee is entitled, etc. * * *
and the Court of Chancery is hereby di-
rected to correct the said decree in accord-
ance with the views of this Court as ex-
pressed in its opinion filed in this cause.’’
(P. 2, 11 15-31, State of Case.)

The opinion of this Court reported in 85 Eq.,
501, so far as it bears on the present inquiry, is
as follows (p. 501).

“that Smith, who represents himself and his
associates, was entitled to a fair profit as
a recompense for the indispensable services
that he rendered is clear, the only require-
ment demanded by the most rigorous rule
being that such profit should bear a reason-
able relation to the value of the services,
and that it should be fully disclosed and
agreed to by the other parties in interest.”

And further (p. 505)
“the Court of Chancery ‘properly decided
that the covenant to pay perpetually a per-
centage of the price obtained for each of
its lots was one that an Association incor-
porated under the general Cemetery Act
could not lawfully make.’’

And further (p. 506)

“Normally the remedy would be a rescis-
sion of the contract notwithstanding the con-
veyance, the vendee being thereby absolved
from its illicit covenant, and the vendor
having his land restored to him. If for
valid reasons this cannot be done, it still
furnishes the criterion by which the rights
and equities of the parties are to be worked



out. In the present case this normal rem-
edy cannot be applied because of the burial
uses to which this land has been put with
the acquiescence of the grantor. * None the
less the conveyance as such must theoreti-
cally fail with the excission of its considera-
tion, leaving the title of the grantee to rest
upon the estoppel of the grantor to deny
the perpetual dedication of the land to the
uses for which it was conveyed as fully to
all intents as if the deed of conveyance were
valid and operative.”

The obvious meaning to this last quotation
is that rescission is to furnish the criterion by
which the rights and equities of the parties are
to be worked out. In case of rescission the
party receiving the thing stipulated must restore
it to the other party. The normal method in
this case would be to restore the land. The
Court says that the normal method cannot be
followed m this case because of the use to
which the property has been put, but it never-
theless furnishes the method of settling the
rigids and equities of the parties.

If the thing itself cannot be restored, the
value of the thing given must be restored. Now
the thing which Smith gave to the Association
was the land and his services, and as that can-
not be restored to him he must have the value
of the land and of his services, not as of. the
present time, because he did not convey the land
to the Association at its present valuation. That
has been made by the expenditure of hundreds
of thousands of dollars by the Association it-
self, but he must have the value as it was at the
time when he made the conveyance. The value
of the land itself, without calculating Smith’s
services as a part thereof, as of the date of pur-
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chase, has been ascertained under another ref-
erence in connection with the amount to be paid
to the holders of the purchase money shares, who
are also assigns of Smith.

This Court pointed out in the opinion referred
to that the parties themselves sepaxat"The two
elements making up what was”pstB”by Smith,
(1) the land, (2) the profit. (See p. 503.)

“ Owing, however, to the fact that the As-
‘sociation had no money and no means of
raising any, the conveyance to it was made
by Smith without the payment of any money
whatsoever either for the land itself or
for his profit in the transaction, both of
which were taken care of by two covenants
in the deed, which, together with other
covenants, constituted the sole consideration
for the conveyance.’

It is evident that the Court of Errors, in con-
sidering what must be given to Smith on the re-
scission of this contract, it being impossible to
give him the land, contemplated that the value
of the land should be paid to those entitled
thereto under covenant one, and something in
lieu of a profit to Smith should be paid to those
entitled thereto under covenant two. Qur pres-
ent inquiry is concerned only with ascertaining
what would be a reasonable amount to Smith.

The Court of Errors itself has indicated how
this amount should be ascertained. On page
506 it says:

“The excinded covenant provided for the
profit that it was agreed the grantor should
have, but what that profit should be the par-
ties themselves never fixed at any particu-
lar sum; hence inasmuch as such sum can-
not be ascertained from the covenant itself
it must be held by a court of equity to be a
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reasonable sum in view of the services of
the grantor and their value to the grantee.”

The findings of this Court summarized
amount to this:

(1) The covenant is void because it is ultra
vires.

(2) The deed fails because the consideration
cannot stand.

(3) The remedy of the parties is to rescind
the whole transaction, each giving to the other
what was received.

(4) This cannot be done because of the dedi-
cation of the premises to burial purposes.

(5) The Association must keep the land, but
must give back the value of what it received.

(6) It received land and it received the ser-
vices of Smith.

(7) Payments for the land and for services
were, by the parties themselves, taken care of by
different covenants, and divergent interests
arose.

(8) Covenant one provided for payments for
the land, and covenant two provides for pay-
ment of a profit to the grantor to take care of
his services.

(9) It is equitable to pay something in lieu
of this profit, but it must be reasonable in view
of the services rendered.

(10) The value cannot be ascertained from
the covenant, but must be held to be a reason-
able sum in view of the services and their value
to the grantee.

Some confusion has arisen by reason of this
Court’s having used interchangeably the word
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“profit” and the word “services” when desig-
nating that for which the Association must pay
William F. Smith and his assigns, but we take
it that there is no real uncertainty as to what
the Court intended and without wishing to ap-
pear presumptuous in stating to this Court what
it had in mind, it seems to us clear that by such
reference the Court intended to designate the
thing Smith bargained for as “profit” and the
thing which he gave as “services” and that
bargaining for a profit was legitimate, but that
this particular bargain, because of its form, was
illegal and void, and that consequently Smith
could not have profit in the measure bargained
for in the covenant, but must have profits com-
mensurate only with his services because he
gave services and not profits.

No other meaning seems possible from the
Court’s opinion, nor does it seem possible that
the Court could have intended otherwise in view
of fundamental principles to be applied where a
remedy is sought in cases of contracts ultra
vires because immoral, illegal, forbidden by
statute or contrary to public policy.

This Court in the case of

Strickland V. National Salt Co., 79 Eq.,
p. 182, quotes and adopts from the case of
Camden & Ail. R. R. V. May’s Landing &
Egg Harbor R. R. Co.,, 48 N. J. L., p. 530,
the following words:

“ Transactions which are immoral, illegal,
forbidden by statute or contrary to public
policy * * * cannot furnish a legal cause
of action”

The rule laid down in the books to be fol-
lowed in such a case is that although an action
cannot be founded upon a contract, the contract
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being void, an action will lie for money had and
received or for services rendered.

See the following:

Sec. 226:

“The same consequence, however, does
not necessarily follow from a contract by a
corporation which is merely malum prohib-
itum. In such a case while the law will not
enforce the prohibited contract, it will take
notice of the circumstances, and if equity
and justice require a restoration of money
or property received by either party there-
under, it will in many cases grant relief.”

“If a contract by a corporation is merely
forbidden by statute and is not immoral or
otherwise illegal aside from the prohibitum
and the corporation has received under it
money which in equity it ought to repay, or
property, or services for which in equity it
ought to pay, the law will imply a promise
to pay and an action quasi ex contractu may
be maintained. ”’

Clark & Marshall—Private Corpora-
tions, Vol. 1, p. 604.

Sec. 6002:

“From these decisions we may safely col-
lect the principle that there is always a
right of rescission where a continuing per-
formance involves a continuation of viola-
tion of law.”

Sec. 6003:

“It must be constantly kept in mind that
this right of withdrawal or rescission, at
least in every case where a court of equity
obtains jurisdiction to deal with it, is pred-
icated upon an obligation upon the rescind-
ing party to restore what he has received
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under the ultra vires contract and to put
the other party in statu quo as nearly as
may be.”

Sec. 6004:

“If the contract of a corporation is ultra
vires, but not immoral or otherwise malum
in se and either party disaffirms it on the
ground that it is ultra vires and refuses
further execution of it, then, while the
other party cannot sue to recover damages
or compensation in respect to the unexe-
cuted portion of the contract, yet the law
will afford him remedies for procuring from
the other party a restoration of what he has
lost under it.”

“The governing principle is that where
money has been paid or property trans-
ferred to a corporation under a contract
which is not malum in se, but merely malum
prohibitum, the party receiving may be
made to refund to the party from whom it
has received, the value of that which it has
actually received, and to this end he may
maintain against the corporation the equit-
able common action of money had and re-
ceived or a suit in equity to compel and
accounting and restitution of what the cor-
poration has received through the trans-*
action. **

Thompson on Corporation, Vol. 5.
To same effect, see 10 Cyc., p. 1151

We think it beyond the scope of argument
that the Court has held this contract to be void,
and void because contrary to statute. To say
that the contract is void and then to say that it
may be enforced is to make a mockery of the
Court itself. We take it that it is held to be
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void for some sound reason affecting the public
welfare and not to settle an academic question.

It is held void because to hold otherwise
would be detrimental to the interests of the
community. To hold it void and then to say that
it may be enforced is to make the findings of the
Court mere empty words and the litigation a
waste of time and expense, and we cannot think
that any such absurdity is intended.

The contract itself is void. It never had be-
ing and the rights of the parties cannot be ascer-
tained by reference to it, but must be ascer-
tained by applying the rules referred to above.

As this Court has said, rescission is a cri-
terion which must govern the rights of the par-
ties and each must give to the other the value of
the thing which he or it had.

The Court below in its opinion, referring to

gg;/enant two, says (State of Case, p. 71, 1L 25

In its moral aspect it has the approval

of the upper Court and percentage as a

basis of calculation is not looked upon with
disfavor.

e think that the Court was certainly in error
in this and that it was this error which led the
Court into the further error of approving the
method of ascertaining the value of the services
proposed by the respondents. We do not think
that there is justification for the statement that
this Court approved of the covenant in its moral
aspect or in any other aspect. They disap-
proved of it because it was extra statutory and
having disproved of it that is the end of it, and
nothing is said in the opinion of this Court as
to the propriety of percentage being used as a
basis for calculation.
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On the other hand, this Court has said that
the calculation cannot be made from the cove-
nant. On page 506 of the opinion is the follow-
ing language: .

1iThe exscinded covenant provided for the
profit that it was agreed the grantor should
have, but what that profit should be the
parties themselves never fixed at any par-
ticular sum; hence inasmuch as such sum
cannot be ascertained from the covenant
itself it must be held by a court of equity
to be a reasonable sum in view of the ser-
vices of the grantor and their value to the
grantee. ™’

It seems to us that this language of the Court
precludes all further dispute as to the method of
ascertaining what Smith is entitled to. This
Court itself has here outlined the method. If it
intended that the Court of Chancery should pay
Smith ten per cent, of the value of the land, this
Court undoubtedly was able to find appropriate
language to express such opinion. If that was
the method intended by this Court it certainly
was not necessary to ascertain the value of
Smith’s services, because there is no casual re-
lation between the value of the services and the
value of the land in its present condition.

The value of the land in its present condition
has been brought about by improvements cost-
ing hundreds of thousands of dollars made and
paid for by the Association, and also by the
advertising and the selling agencies of the com-
pany, which have cost the company thousands
of dollars. These expenses, which have been in
part converted into the value of the land, have been
so great that each of the companies now finds it-
self indebted to ti;e extent of more than $200,000
with no means of paying the same. The land is
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worth what the Beceiver testified, if it can be
sold, but due to conditions surrounding this
cemetery, mainly the lack of transportation
facilities, there is almost no market, and in the
five years that the Beceiver has operated the
cemetery he has been unable to sell enough lots
to pay the operating expenses, and he has oper-
ated the cemetery at a loss running into thou-
sands of dollars. It was undoubtedly that very
thing that the legislature intended to prevent
and that the courts have refused to permit, the
bargaining away of a portion of the revenue of
the Association without respect to the income
of the Association and its ability to pay its op-
erating expenses and so serve the purpose for
which it was created.

This act was undoubtedly passed for the pur-
pose of providing communities of this state with
necessary cemeteries, and the restrictions of the
statute must be regarded as restrictions intend-
ed to make it possible for the cemetery to oper-
ate and perform its functions successfully. It
cannot do so by bargaining away its principal
irrespective of its own needs.

The Court below in its opinion further says:
(See State of Case, p. 71, 1. 29-39.)

“A profit of ten per cent, of the gross
proceeds of the sales of burial plots was
agreed upon by the contracting parties and
is to be presumed reasonable, and had they
estimated the probable total income from
sales and thereon accordingly fixed the
amount of the profit, the vice in the cove-
nant which caused its destruction would have
been obviated. ~

Here again the Court below is m error in its
logic in saying that a profit of ten per cent, of
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the gross proceeds is presumed to be reason-
able. Under the opinion of this Court the rea-
sonableness of the profit is to be determined by
the Court of Chancery in view of the services
and their value to the grantee. NO presumption
of reasonableness or unreasonableness can be
applied to the contracting parties, but the rea-
sonableness must be ascertained from the evi-
dence as to the services and their value to the
grantee.

The respondents submitted no evidence as to
the services, but the master considered the evi-
dence as to the services and their value sub-
mitted by the appellants and from that evidence,
determined what would have been a reasonable
sum to be paid to the grantee as a profit. To
have ignored the evidence of the services and
in its place have taken the agreement of the
parties would have been, as the master himself
says, to have substituted the fact and condition
of the covenant, which this Court in declaring
the covenant void sought to avoid and elimin-
ate.

The Court below further says: (State of Case,
p. 71, 1L 36-39.)

“A substitute for this indispensable ele-
ment of the covenant will be furnished by
adopting the course the parties themselves
could have lawfully pursued.r

The fallacy of this, it seems to us, is that the
Court makes a new contract for the parties
which they never intended. It assumes that the
parties at the time the contract was made cal-
culated what the value of the land would be in
1914, and thereupon fixed ten per cent, of that
value as the amount to be paid to Smith as his
profit and that amount thereupon became a liqui-
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dated sum and as such escaped the prohibition
of the statute.

We know that this was not the case. The par-
ties never so contracted nor intended to con-
tract. They bargained for an unliquidated sum.
Their bargain was void. It cannot be made the
subject of an action by either party and they
must be relegated to that right and liability
which the law implies in every such transaction,
that is, that a party receiving a benefit intends
to and must pay for it.

We submit, therefore, that the Court below
was in error in holding that the method pro-
posed by the respondents was the method in-
tended to be followed by this Court; and we
further maintain that the method followed by
the master is the method laid down by this
Com! in so many words, and that the meaning
IS so plain that it cannot be misunderstood.

One other matter in the opinion of the Court
below ought to be considered. On page 72, lines
6 to 17, the Court says:

“The testimony before the master dis-
closed that a fair and reasonable average
price for lots is fifty cents per square foot;
that the gross proceeds of the sale of all of
the lots at this rate will exceed a million and
a half dollars, and that the net income will
be over a million dollars. Staggering as
these figures are and large as the profit
must be, if they are realized, they serve to
emphasize the value of the grantor’s serv-
ices to the grantee—a controlling factor in
the measure of profit which the master has
wholly ignored.”

It would seem from the above that the Court
has in mind the present value of the property as
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an element in ascertaining the value to the Asso-
ciation of the services rendered by Smith.

We think that this is wrong and that the value
of the services must be ascertained as of the
time they were rendered and that their value to
the grantee is what they would, have cost the
grantee at that time to have them duplicated. If
the value of the services is to be charged by the
final result of the operation then we must take
not an estimated value of the land, but what gain
the Association has derived from the transac-
tion.

We must then take cognizance of the fact that
the Association has operated for nearly sixteen
years, between eleven and twelve of those years
under its Board of Trustees and the balance of
the time under the Receiver, and that the annual
expense of operation through all that time has
been largely in excess of the income. That the
debts arising out of this deficit are enormous and
that the creditors are demanding payment and
that no means of payment has been devised.

That while the value of the lots was said to be
fifty cents per square foot, there are no purchas-
ers, and that in all probability fifty years will not
be long enough to realize on all of these lots, and
that during that time the expenses of operation,
so far as we can see, will continue to eat up the
income. iJjuL, <r"~(bcju ¢rc.ald

That when the lots are sold the source of in-
come has gone and the expense of operation and
maintenance continues. That an estimate of the
value of the undeveloped land is of small use in
this connection because no way is known now of
selling it, and if it were sold at the estimated
value the amount realized would not be sufficient
to pay the debts of the Association.
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All of these facts, most of which are set out
in the bill of complaint, and sustained by proof,
will have to be taken into account in adopting
this last suggestion of the Court below, and it is
respectfully contended that they are not elements
of determining the value of the services to the
grantee as of the date the transaction was closed.

Argument on the Facts. *

It was stipulated by the parties that the testi-
mony of Roswell A. Benedict and Clifton 0.
Smith, two of the parties who assisted William
F. Smith in the purchase and sale of the prop-
erty, and they two now owning a one-half inters
est in the value of the services in the Linden case
and Clifton 0. Smith owning two-fifths in the
Rosedale case, and also the testimony of John
P. Winans and Clarence Winans taken on the
hearing before Vice-Chancellor Howell in this
cause and printed in the state of the case on the
former appeal should be accepted by the master.
This was the only evidence offered as to the
services performed by William F. Smith or on
his behalf in this connection. The exceptants
offered none. From this, the story of the par-
ties themselves, it is easy to determine what they
did on the purchase and sale of the premises.
Prentice was the secretary of the Association.

Negotiations for the use of the premises for
cemetery purposes had already been opened by
the Association. Prentice went to the owners
and said that he thought he had a man who could
carry the thing through (State of Case, pp. 23
to 31). All that was needed was $5,500 in cash
in the Linden case, William F. Smith put in
none of his own money (p. 38, 1L 20 to 30).
Prentice had been in touch with William F.
Smith in regard to the matter and Smith sent
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for Benedict to ask him to prepare a scheme by
which he (Smith) could get shares that he could
sell and raise money. Benedict had several con-
ferences with Smith, examined the law with re-
lation to associations of this sort and devised
this plan of having the Association covenant to
give a share of the proceeds from the sale of
lots to Smith, this share of the proceeds being
divided into two parts, 50 per cent, of the pro-
ceeds to go to the shareholders and 10 per cent,
of the proceeds to go to Smith (pp. 31 to 40).
Smith also sent for his son, Clifton 0. Smith
and told him about the proposition and asked
him to interest some of his friends. Clifton 0.
Smith did interest two of his friends, Mr. Wil-
bur and Mr. Dyer, and they agreed to take 200
shares each, for which each paid $2,500. (pp. 40
to 46). Clifton O. Smith put up $2,500. and
Benedict put up $2,500. for shares, making $10,-
000. in all which was turned over to the Associa-
tion, and out of that the $5,500, was paid for the
land (this is shown by the books of account).

Each one of these four men received shares for
his $2500. They or their assigns are, under
the former decree in this case, to be paid back
the amount they put in, with interest. The
amount has been ascertained under another ref-
erence. So the services performed consisted of
raising the $5500. necessary to complete the
purchase of the property, and when we say
“raising it” we mean to include all the details
which were incident to that.

It is apparent from the evidence that the only
person who spent any considerable time in the
undertaking was Benedict, who devised the plan.

The Court of Errors has said that the serv-
ices should be considered in view of their value
to the grantee. It may be pertinent to inquire at
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this time of what value it was to the grantee to
he inflicted with this illegal covenant and plan
of operation through the instrumentality of
which it has run into debt to the extent of $225,-
000. and has become involved in this extensive
litigation, but we think that the Court of Er-
rors intended, in speaking of value, both as to
Smith and to the grantee, to refer to the trans-
action then taking place, that is the purchase and
sale. This must be viewed as simply raising for
the Association sufficient money to enable it to
pay the cash necessary to purchase the prop-
erty.

By considering separately what was actually
done by each of the parties we can arrive at a
reasonable appraisement of the value of the ser-
vices.

Benedict’s work was purely legal and in view
of the time spent on it and the difficulty of the
problem, a fee of $850. is surely a liberal allow-
ance, especially so in view of the fact that he
was entirely wrong on his law.

The services of C. 0. Smith consisted in sell-
ing six hundred shares for $7,500. and surely a
brokerage and commission fee of $500. is a lib-
eral allowance for such service.

Prentice did nothing except to act as a go-
between between Smith and the owners, and
$500. was more than a liberal allowance for such
service.

William F. Smith, as the master said, provid-
ed the brains. He was the center of the com-
bination, but as to actual service, it is not ap-
parent that he did anything except interview
Prentice, Benedict and C. O. Smith. He perhaps
induced Benedict to put up $2,500. and take two
hundred shares, but in view of the evidence an
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allowance of $2500. to him is certainly suffi-
cient.

This makes a total .of $4,350. which the Asso-
ciation paid for procuring $5,500., the remain-
der of the $10,000. not being needed for the pur-
chase and sale. We do not see how it can be
contended that this allowance was unfair to the
Smith interests. The master has allowed inter-
est on that sum from the date of the transaction
to the present time, and has given the Associa-
tion credit for the amount paid from time to
time to the parties in interest, and allowed inter-
est on the sums paid, which is certainly an
equitable and fair adjustment.

We therefore submit that the method followed
by the master in ascertaining the services of
Smith and their value was the correct method,
and was in accordance with the opinion of this
Court; that in view of the evidence submitted
his finding of the value of the services is just
and fair; and that the order of the Court of
Chancery sustaining the exceptions ought to he
reversed.

ABRAM H. CORNISH,
Solicitor of Clark McK. Whittemore, Receiver,
Appellant.
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This matter was before the Vice Chancellor
on exceptions to the Master’s report on a reference
to ascertain the sum which should be paid to
William F. Smith and his assignees as a reason-
able sum in view of the services of the said William
F. Smith, who was the grantor of the property
conveyed to the Linden and Rosedale Cemeteries,
and for the value of those services to the grantees! 40



The two cases were considered as one because
they were so treated in the Court of Appeals, 85
E. 501, and before the Master. These defendants
base their claim for recovery solely upon the fol-
lowing covenant in each deed:

“To pay semi-annually in cash to said
William F. Smith, his heirs, administrators,
executors and assigns, one-tenth part of the
10 goss proceeds of the sale, lease or loan of
each burial plot or of any use thereof or in-
terest therein, {made by the said Cemetery
Association, party of the second part, from
the land hereinafter conveyed to said Associ-

ation by this indenture.”

85-E, p. 503.

The Court of Appeals held that this covenant

was extra-statutory, “solely because the amount

70 to be paid was unliquidated.”  85-E, p. 505. But
the Court also held that:

t{(Normally the remedy would be the
recision of the contract, notwithstanding the
covenants, the vendee being thereby absolved
from its illicit covenant, and the vendor hav-
ing his land restored to him. If for valid
reasons this cannot be done, it still furnishes
30 the criterion by which the rights and equi-
ties of the parties are to be worked out. Of
such deed an essential feature was the pay-
ment of a part of the consideration in a par-
ticular way, and if that way is obnoxious to
the statute law some other way must be found
by which the contract of the parties as ex-
pressed in the deed sliall as nearly as possible
be carried out.”
< Idem, p. 506.



It also held:

“ That the purchase price included a profit
to Smith was known to all the parties inter-
ested, to whom the result thus brought about
came as a happy solution of the very form-
idable problem of how an Association that
had no money was to acquire the land of an
owner who would sell only for cash. That
there was a full disclosure to all parties then
interested or who might thereafter buy into
the scheme cannot be questioned, in view of
the fact that the transaction was set forth
at length in the deed itself and at once spread
upon the public records.”

Idem, p. 505.
And the Court also said.

“That this covenant, which was in lieu
of cash, was with the acquiescence of all par-
ties, the profit that Smith was to make, is
clear from the evidence.”

Idem., p. 50A

So the only fair inference from the opinion
is that if any sum had been fixed as liquidated
profit to be paid by appropriating ten per cent, of
the proceeds of sales until the full amount was
paid it would have been held legal.

The profit, as the Vice Chancellor said —
“Was not unreasonable, in view of the services of
the grantor and their value to the grantees.”

There are two elements to be considered,
*“ Services of the Grantor,” and “ Value to the
grantees.”

The services of the grantor were, as the Court
of Appeals said:

“That Smith bought with his own money
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and that his sole object was to make a profit.’7 The
Association had no money to pay the considera
tion and if the scheme failed he would get nothing.
His services were in enabling the Association to
acquire property of great value without paying
any money. The grantor assumed all the risk and
therefore he was entitled to a greater profit.

What was the value of the services to the
grantees? Without the services of Smith they
could not have acquired the property. As the
Court said: “They had no money and no means
of raising any.” By Smith’s advances and as-
sumption of the risk of ever getting any return
they w'ere enabled to acquire very valuable prop-
erty. By the testimony of the Receiver it appears
that a reasonable estimate of the value of the
property unsold is $1,822,000.00 and that they
may reasonably expect a return of over $1,000,-
000.00 after all the expenses are paid. Is it not
therefore clearly equitable to say that the com-
pensation of the vendor, or his assignees, for his
profit and the value of the services to the grantees
should be estimated on the percentage fixed by the
covenant, which the Court said was made “ with
the acquiescence of all parties.” The Court held
that this covenant was not within the statutory
power of the grantees to make solely because the
profit was not liquidated.

The covenants reserved to Smith and his as-
signees ten per cent, of the gross proceeds of sale.

The Receiver estimates the value of the prop-
erty as follows:

Total area .o e 250 acres
For sale for other than Cemetery pur-
poses and not available for lots.... 120 *“

Available for 1otS...cocooiiiiiiiiieeeee e, 130 u



The Receiver and Mr. J. L. Bauer, County
Engineer, testified that about one-third of each acre
would be absorbed for roads and walks, leaving
about 29,000 square feet per acre for sale in lots.

The Receiver testifies that a fair and reason-
able average price for the lots would be .50 per
square foot.

29,000 X .50 evrreier e, $ 14,500.00
There are 130 acres available for

lots:
14,500X130 oocoiiviieeeeeeee e 1,885,000.00

The Receiver also estimated that
the 120 acres not available for
lots are worth at least $1,000
per acre, that iS...ccccoevvvnennn, 120,000.00

Total, $2,005,000.00
(The P.R.R. paid for a part of the
property adjoining its line taken in
condemnation at the rate of $9,000
per acre.)
Deduct amount already sold......... 183,000.00

Leaving, $1,822,000.00

Ten per cent, of this sum would be $182,200.00
and if this sum had been fixed in the covenant as
profit the amount would have been liquidated and
therefore the covenant would have been good.

These defendants expressly rely upon the
opinion of the Court of Appeals that although
covenant two, in the deeds are void solely upon
the ground that they were extra-statutory, yet they
still furnish the “ criterion by which the rights and
equities of the parties can be worked out,” and
that the contract of the parties as expressed in
the deed shall, as nearly as possible, be carried out.

The Master, instead of following the criterion
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as laid down by thé Court of Appeals, fixes an
arbitrary value upon the services of the grantor
and his associates which is not supported by any
evidence submitted to him and which is grossly
inadequate considering the services rendered and
the risks incurred of losing all the money expended.

The grantor by furnishing all the money en-
abled the Cemetery Association to acquire large
and valuable properties which in the opinion of
the Court of Appeals they could not have other-
wise obtained.

There was nothing immoral in the contract
and the only illegality was that the amount was
unliquidated.

The ten per cent, profit based on the Receiver’s
valuations are large on paper, but it must be recog-
nized that the immediate profit is small and de-
pends entirely on the sale of the lots and judging
from past sales the yearly income derived from ten
per cent, of the sales will furnish very small pro-
ceeds for years to come. .

The above estimate is based upon the value of
the services of the grantor but a consideration quite
as important is the value of the services to le
grantees. As the Court of Appeals said, these cor-
porations had no money and no means of raising
any and it was only by Smith’s advances and as
sumption of risk that they were enabled to acquire

3Q very valuable properties.

This consideration the Master entirely over-
looked. It certainly would be inequitable to allow
the grantees to retain the properties without pay-
ing for the value of the services not only of the
grantor but the value to the grantees. As the Court
of Appeals said, “ The contract of the parties as
expressed in the deeds should as nearly as possible
be carried out. That any objection by the Com-
plainant to this course is met by the most funda-

6



mental of all the maxims, 1He who seeks equity
must do equity.””

L.t is therefore respectfully submitted, that the
appeals should be dismissed and the order of the
Court of Chancery be affirmed.

VAIL & McLEAN,
Solicitors for and of Counsel with Respondents.
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Remittitur.

Remittitur.
Filed July 14, 1916.

New Jersey Court of Errors and Appeals

Attorney General, €X ret.,
W illiam B1iss, et at.,
Respondents,

On Appeal.
VS. PP

Remittitur.

This cause coming on to be heard at the No-
vember Term, 1915, in the presence of the coun-
sel of the respective parties, and the case having
been read, and the argument of counsel, as well
as the record and proceedings duly considered
upon the appeal set forth and specified in the
petition of appeal,

It is, thereupon, Ordered, Adjudged and De-
creed, that the decree of the Chancellor wherein
it adjudges that covenant “two” mentioned in
the deed from Wailliam F. Smith to the Linden
Cemetery Association as consideration for the
conveyance, is extra statutory, fraudulent, was
not ratified by any competent authority and is
void; Third: That covenant “two” in the deed
from William F. Smith and wife to Linden Cem-
etery Association, which provided that the said
association must pay semi-annually in cash to
William F. Smith, his heirs, administrators, ex-
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Remittitur.

editors and assigns, one-tenth part of the gross
proceeds of the sale, lease or loan of each bnrial
plot or of any nse thereof or interest therein,
made by the Linden Cemetery Association from
the land conveyed by said deed, was without
authority of the statute, was a secret profit
of the promoters, was unauthorized and fraudu-
lent in fact, and is hereby declared void; That
the said deed of conveyance is hereby reformed
by striking out and eliminating therefrom cove-
nant “two,” be reverseda, Set aside and for noth-
ing holden, and the case is remanded to the
Court of Chancery to ascertain what will be
a reasonable sum to be paid to the grantor, or
his assigns, for services and profit on the pur-
chase and sale of said property, and their value
to the grantee less any credits to which the
grantee is entitled. And that when such sum
is ascertained it shall be treated as unpaid pur-
chase price for the land until extinguished by
payment in gross or by a percentage from the
price of lots, as provided in the said covenant,
which covenant is declared to be extra statu-
tory solely because the amount to be paid to the
grantor was unliquidated and the Court of Chan-
cery is hereby directed to correct said decree in
accordance with the views of this court as ex-
pressed in its opinion filed in this case.

And it is further ordered that the costs of the
said appellants in this Court be paid to the
counsel of the said appellants by the receiver ot
the said Linden Cemetery Association m the
court below, and that the record and proceed-
ings be remitted to the Court of Chancery to be



Remittitur.
therein proceeded on according to law and the
practice of said Court.

On motion of

VAIL & McLEAN,
Solicitors for and of Counsel

with Appellants. 10
Endorsed.
Filed June 24, 1916.
Thomas F. Martin,
Clerk.
20
30

40



Decree of Reversal.

Decree of Reversal.
Filed July 12th, 1916.

In Chancery of New Jersey.

10
Between
A ttorney General, €X rel.,
W illiam B1iss, et alg., Decree of Re-
Complainants, versal for
and Modification
on Remittitur.
Linden Cemetery A ssocia-
tion, et als,,
Defendants.
20

On opening the matter this day to the Court
by Vail & McLean, of counsel with Elaine
Smith, Marie Smith, Irene Smith, Carlton Smith
and Lillian 0. Smith, by Robert H. McAdams,

. Guardian ad litem, and Clifton 0. Smith and
Zevelia A. Prentice Coburn, defendants, and it
appearing that the said defendants tiled an ap-
peal from a portion of the decree made in this

30 cause, on the thirtieth day of July, 1914, to the
Court of Errors and Appeals in the last re-
sort, and that the said appeal has been determ-
ined by the said Court of Errors and Appeals
and the proceedings have been remitted to this
Court to proceed further thereon, according to
law, and upon reading the remittitur from the
said Court of Errors and Appeals, whereby it ap-
pears that it was ordered and decreed by said
Court “that the decree of the Chancellor wherein
A0 it adjudges that covenant ‘two’ mentioned in



Decree of Reversal.

the deed from William F. Smith to the Linden
Cemetery Association as consideration for the
conveyance, is -extra statutory* fraudulent, was
not ratified by any competent authority and is
void; third, -that covenant '{two’ in the e deedt
front William F. Smith and Wife to Linden Ceme-
tery Association, which provided that the said
Association must pay semi-annually in cash to
William F. Smith, his heirs, administrators,
executors and assigns one-tenth part of the gross
proceeds of the sale, lease or loan of each burial
plot or of any use thereof or interest therein
made by the Linden Cemetery Association from
the land conveyed by said deed, was without
authority of the statute, was a secret profit of the
promoters, was unauthorized and fraudulent in
fact, and is hereby declared void; that the said
deed of conveyance is hereby reformed by strik-
ing out and eliminating therefrom covenant two,
be reversed, set aside and for nothing holden,
and the case is remanded to the Court of Chan-
cery to ascertain what will be a reasonable sum
to be paid to the grantor, of his assigns, for ser-
vices and profit on the purchase and sale of said
property, and their value to the grantee, less any
credits to which the grantee is entitled. And
that when such sum is ascertained it shall be
treated as unpaid purchase price of the land
until extinguished by payment in gross or by per-
centage from the price of lots, as provided in the
said covenant, which covenant is declared to be
extra statutory solely because the amount to be
paid to the grantor was unliquidated, and the
Court of Chancery is hereby directed to correct
said decree in accordance with the views of this
Court, as expressed in its opinion filed in this
case. And it is further ordered that the costs
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Decree of Reversal.

of said appellant in this court be paid to the
counsel of the said appellant by the receiver of
the said Linden Cemetery Association in the
Court below,” it is, thereupon, on this 11th day
of July, 1916, on motion as aforesaid,

Ordered, that the decree of the said Court of
Appeals be and the same is hereby made the de-
cree of this Court, and it is further

Ordered that it be referred to Raymond T. Par-
rott, one of the special masters of this court to
ascertain what will be a reasonable sum to be
paid to the grantor in said deed and his assigns
for services and profit on the purchase and sale
of said property in view of the services of the
grantor and their value to the grantee, and also
to ascertain the credits to which the grantee is
entitled, by reason of payments made on ac-
count of this covenant, or otherwise.

E. R. WALKER,
C.
Respectfully advised,

J. E. Howell,
V. C.



M aster’s Report.

Master’'s Report.
Filed June 4, 1917.

IN CHANCERY OF NEW JERSEY.

Between \ 10

A ttorney General, ex rel., J
W ittiam Biss, et als., |

Complainants, f On Bill, etc.

and I Master’s
| Report.
Linden Cemetery Associa- ft

tion, et als., 1
Defendants. /

In pursuance of an order made in the above
entitled suit, bearing date July 11, 1916, where-
by it was referred to me, the subscriber, one
of the special masters, to “ascertain what will
be a reasonable sum to be paid to the grantor
in said deed and his assigns for services and
profit on the purchase and sale of the said
property in view of the services of the gran-
tor and their value to the grantee and also 30
to ascertain the credits to which the grantee
is entitled, by reason of payments made on ac-
count of this covenant or otherwise,” | do re-
spectfully report that | have been attended by
Messrs. Vail and McLean, solicitors for Elaine
Smith, Irene Smith, Marie Smith, Carlton Smith,
Lillian 0. Smith by Robert H. McAdams, guar-
dian ad litem; Clifton 0. Smith and Zevelia A.
Prentice Coburn, H. B. Reed, solicitor for loan
certificate holders, and by Mr. Abram H. Cor- 40



M aster’s Report.

nish, solicitor far the receiver,* Clark McK.
Whittemore. These parties have submitted evi-
dence and each offer a different test or criterion
by which they claim the profits and services
aforesaid "should be measured and determined.

Elaine Smith, et als., make the following con-
tention\ That the second covenant in the deed
which made provision “to pay semi-annually in
cash to the said William F. Smith, his heirs,
administrators, executors and assigns, one-tenth
part of the gross proceeds of sale, lease or loan
of each burial plot or of any use thereof or in-
terest therein, made by the said cemetery asso-
ciation, party of the second part, from the land
hereinafter conveyed to said association by this
indenture,”” was held by the Court of Errors

rii and Appeals to be extra statutory, “ solely be-

cause the amount to be paid was unliquidated
that this covenant still furnished the criterion
by which the rights and equities of the parties
are to be worked out; that by reference thereto
and the evidence submitted, the payment for ser-
vices and profits can be liquidated. On this
basis evidence was introduced to show the fol-
lowing :

The receiver estimates the value of the prop-

30 erty as follows (both cemeteries treated to-

gether) :
Total area . 250 acres
For sale for other than cemetery pur-

poses and not available for lots.. 120

Available for lots......ccoeevvrennen, seeee 13» acres

The receiver and Mr. J. L. Bauer, county en-
gineer, testified that one-third of each acre would
be absorbed for roads and walks, leaving about

40 29,000 square feet per acre for sale in lots.
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The receiver testifies that a fair and rea-
sonable average price for the lots would be .50
per square foot. *

29,000 .50 . ... ... .$ 14,500.00
There are 130 acres available for

lots:
14500x130 . . ! ... ... .. .. :1,885,000.00

The receiver also estimated that the
120 acres not available for lots are
worth at least $1,000 per acre,
thatis .......... ... ..—. ... .... 120,000.00

Total . C .$2,005,000.0.0

(The P. R. R. paid for a part of the
property adjoining its- line taken
in condemnation at the rate of
$9,000 per acre).
Deduct amount already sold....... 183,000.00

Leaving .................... $1,822,000.00

Ten per cent, of this sum would be $182,200
for the two cemeteries combined, or $91,000 for
each cemetery. This is the amount Elaine Smith
and others claim should be fixed as compensa-
tion due William F. Smith and his assigns, and
they desire that there be set apart ten per cent.
of the proceeds of the future sales for the
benefit of William F. Smith and his assigns,
as the sales are made, until the said sum is paid.

On the other hand the receiver insists that a
reasonable sum should be paid to William F.
Smith and his assigns for services and profit
on the purchase and sale of the property, on the
basis of what his services in this transaction
were actually worth, having in view the time
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M aster’s Report.

spent for services actually rendered and their
value to the grantor.

In my opinion the latter course or measure
is the proper one to here adopt. To follow
the former course would he virtually a sub-
stitution of the fact and condition which the
Court of Errors and Appeals in declaring the
second covenant in the deed extra statutory,
sought to avoid and eliminate. The Court in
its opinion said: “ The excinded covenant pro-
vided for the profit that it was agreed the gran-
tor should have but what that profit should be,
the parties themselves never fixed at any par-
ticular sum; hence inasmuch as such sum can-
not be ascertained from the covenant itself it
must be held by a court of equity to be a rea-
sonable sum in view of the services of the gran-
tor and their value to the grantee, less any
credit to which the grantee is entitled.” Hence,
it seems proper to estimate these services and
their value to the grantee, for what they were
reasonably worth.

The services and profits here to be consid-
ered are those of the “grantor in the deed and
his assigns.” The grantor is William F. Smith;
his assigns are Dorothy A. Raymond, who has
since married Roswell A. Benedict, a one-quar-
ter interest; Clifton 0. Smith, a one-quarter
interest; Vernette E. Prentice, later Zevelia
Prentice Coburn, a one-quarter interest; the re-
maining one-quarter interest has now become
vested under the will of the said William F.
Smith.

Briefly reviewing the testimony in the printed
case herein, it appears that William F. Smith
had no connection with the cemetery at the time
it was started; that his connection with it be-
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gan about a year later (printed case, pages 51,
80, 173). At this time, at the solicitation of
Vernette E. Prentice, a contract to sell the land
to the said William F. Smith was consummated
(printed case, pages 50, 80, 81). In pursuance
of this contract, deed of Joshua Rose, executor
to William F. Smith, dated January 23, 1901,
was given and a purchase money mortgage taken
back. Mr. R. A. Benedict served as attorney
(printed case, pp. 51, 103). Mr. Benedict was
employed by Mr. Smith and not by the associa-
tion (printed case, p. 123). He worked four or
five weeks, possibly six or eight weeks inves-
tigating and studying the legal side of the mat-
ter (printed case, pp. 105, 122). Mr. Benedict
visited Mr. Smith at his house several times
(printed case, p. 107) and drew the deed for
William F. Smith and wife to the Linden Cem-
etery Association, dated January 29, 1901
(printed case, p. 107). This deed contained the
covenants above referred to. Mr. William F.
Smith induced his son, C. O. Smith, to advance
twenty-five hundred dollars, for which he was
to receive two hundred shares in the cemetery
(printed case, pp. 175, 174). He likewise in-
duced Mr. Henry L. Dyer, Myron T. Wilbur,
Rosewell A. Benedict to advance like amounts,
for which they were each to receive two hun-
dred shares (printed case pp. 185, 187, 124, 125).
Mr. William F. Smith put up no money him-
self (printed case, pp. 122, 125). There also
appears to have been an arrangement whereby
the ten per cent, of profits of sales, to be
reserved under the second covenant of the deed
aforesaid, should be distributed one-quarter to
Rosewell A. Benedict in return for his pro-
fessional services of six or eight weeks, one-
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quarter to William F. Smith “for his intelli-
gent effort in promoting,” one-quarter to Ver-
nette E. Prentice as the “largest promoter,”
one-quarter to Clifton 0. Smith for services
(printed, case, pp. 122, 123, 196, 204, 207).

Wi illiam F. Smith applied $5,500 of the money
go advanced on account of the purchase of the
cemetery land, the cemetery taking the prop-
erty subject to mortgage amounting to thirty-
two thousand dollars (printed case, p. 191).

W ith these facts in mind the question is what
would be a reasonable sum to'be paid to Will-
iam F. Smith arid his assigns for services and
profits on the purchase and sale of said prop-
erty in view of the services of the grantor and
their value to the grantee. The question is nar-
rowed to the profit that William F. Smith was
to take. As was said in the opinion of the
Court of Errors and Appeals, ‘‘the fact that
it was to be distributed by Smith between him-
self and three' others is a circuhistanee that
does not effect the’equitable rules applicable
to the transaction saving as it has some bear-
ing upon the right of Smith to take a profit
and the amount thereof.”

It is apparent that the fact that C. O. Smith,
Vernette E. Prentice and Rosewell A. Benedict
were entitled to a distributive part of the pro-
ceeds of sale of lots which William F. Smith was
to take, as averted to in the opinion last afore-
said, “has some bearing on the right of Srinth
to take a profit and the amount thereof.” It is
therefore fitting to figure a reasonable amount
for services rendered by these men; m one
view of the matter they can be thought of as
rendering service's to William F. Smith for which
he is to repay them. Just what their services
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were does not very fully appear from the evb
dence. It does appear that Prentice brought the
original owners; of the land and Mr. William F.
Smith together. G. 0. Smith acted as his
father’s personal agent and was an active pro-
moter in the company.. Their services,, at least
up to the time the title became vested in the
cemetery association, and that is the time to
which this reference is directed, were evidently
not very considerable; What the business ca-
pacity or earning power of these- men were does
not appear. Taking everything in; consideration,
I am of the opinion that five hundred, dollars
apiece would represent a fair allowance for their
services;

The situation with reference to Rosewell A.
Benedict is somewhat different. He seems to
have done most of the hard work in connection
with the scheme*, on the basis of which the
financing of the association was rested. He
spent four to five weeks studying decisions and
statutes of this state and finally worked out the
plan for the issuance of the share certificates.
He drew the deeds with the above covenants and
otherwise acted as legal advisor to Mr. Smith.

Taking all these matters in consideration the:

sum of eight hundred and' fifty dollars would
seem to be a reasonable allowance for his ser-
vices..

So far as the services actually rendered by
William F. Smith personally are concerned, no
definite standard is submitted to show his stand-
ing as a business man. He was an old gentle®
man at the time here considered and presumably
not a large salaried man or person of great
earning capacity. He undoubtedly gave consid-
erable: time and thought to the cemetery affairs,
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which chiefly in its early stages, was concerned
with the purchase and sale of the land. He
provided the brains that worked out the finan-
cial scheme for the association and launched it
on its way in the purchase of the land. The
project involved was one of comparatively large
proportions and responsibility. Mr. Smith never
seems to have fixed upon a definite amount at
which he valued his services or at which he esti-
mated his profits and the amount was really con-
tingent upon the success of the cemetery and
in the end the cemetery was not a success. Will-
iam F. Smith did not actually advance his own
money to purchase the land, but he was the
person who induced C. 0. Smith, Henry L.
Dyer, M. T. Wilbur and Rosewell A. Benedict to
advance the money. Hence he did not risk his
own money, but as a broker he secured the ten
thousand dollars from which $5,500 in cash was
actually used as part of the consideration at the
time title to the land was taken by the cemetery
association. For these services and profits, | am
of the opinion that a fair amount is twenty-five
hundred dollars.

To recapitulate: For the services rendered by
or through Mr. Prentice and Mr. C. 0. Smith
together as aforesaid, one thousand dollars
should be allowed; for the services of Mr. Bene-
dict, eight hundred and fifty dollars should be
allowed; which sums added to the twenty-five
hundred dollars above indicated, would make in
all $4,350 due William F. Smith and his assigns.

This amount is figured for services and repre-
sents the profits as the same accrued or should
have accrued at the time the property passed
from William F. Smith and first became fully

4Q vested in Linden Cemetery Association, that is
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January 31, 1901. On this amount interest
should accordingly be figured to date and is
here calculated at four thousand two hundred
and nineteen dollars and fifty Cents ($4,219.50),
making in all the sum of eight thousand five
hundred and sixty-nine dollars and fifty cents
($8,569.50).

It appears from the assignments executed by

William F. Smith that the following persons are .

those in interest as the present assignees: Dor-
othy A. Benedict (wife of Rosewell A. Benedict),
a one-quarer interest or part; Clifton 0. Smith,
a one-quarter interest; (Zevelia Prentice Co-
burn), a one-quarter interest and the estate of
William F. Smith a one-quarter interest. The
last aforesaid sum should accordingly be credited
to or divided among the said assigns in-equal
quarterly parts.

In pursuance of the direction of the said
order of reference, that | ascertain the credits
to which the grantee, Linden Cemetery Associa-
tion is entitled, | report that the audit marked as
Exhibit C. 80 in this suit and the books of the
Association show that the Linden Cemetery As-
sociation is entitled to certain credits for pay-
ments made to William F. Smith or his assigns
on account of principal as follows:

Wi illiam F. Smith and later his estate
Estate Wm. F. Smith $2,300.32
Emma A. Carpenter 938.87

$3,239.19  $3,239.19
Vernette E. Prentice $2,339.19
Ella G. Prentice 900.00

3,239.19 3,239.19
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Dorothy A. Raymond 1,301.16
R. A. Benedict 1,938.03

3,239.19 3,239.19
C. 0. Smith 3,239:19

$12,956.76

Inasmuch as interest to date has been figured
uporn the sum of $4,350 calculated for services
and'profits as*aforesaid it is in my opinion prop-
er that interest should be calculated to date on
the? various amounts that have been paid from
time to time to William F. Smith and his as-
signs as aforesaid: The interest upon the vari-
ous credits is:accordingly figured as follows:

Estate ofWm. F. Smith, Dec/d.

Date of Amount To whom Interest to
Payment paid paid Apr. 1, 1917
Jan. 31/03 150.00 Wailliam F. Smith 127.50
Dec. 15/03 400.00 " a “ 319.00
Dec. 30/05 350.00 @ é 236.33
Feb. 17/101,075.00 a a « 459,57
May 4/11 863.03 Emma A. Carpenter 305.87
Feb. 23/11 325.32 <o “ 117.12
July 17/11  75.84 a- 3 “ 26.55

$3,239.19 $1,591.94



17
Master’s Report.

Crifton 0. Smith.

Date of Amount To whom Interest to
Payment paid paid Apr. 1,1917
Jan. 31/03 150.00 C. O. Smith 127.50
Dec. 15/03 400.00 't = 319.00
Dec. 30/05 350.00 * = 2 236.33
Dec. 31/06 175.00 @ ° 2 107.63
Dec. 16/09 900.00 2 @ 393.75
May 4/11 863.03 ' = 2 305.87
Apr. 3/11 32532 = = i( 117.12
July 17/11 7584 = = 2 26.55

$3,239.19 $1,633.75

Dorothy A. Benedict,

Date of Amount To whom Interest to
Payment paid paid Apr. 1,1917
Jan. 31/03 150.00 R. A. Benedict 127.50
Dec. 19/03 400.00 ' = & 319.00
Dec. 30/05 350.00 * =@ 2 236.33
Dec. 31/06 175.00 =& =@ a 107.63
Dec. 16/09 900.00 D. A. Raymond 393.75
May 4/11 863.03 R. A. Benedict 305.87
Apr. 3/11 32532 D. A. Raymond 117.12
July 17/11 75.84 & =2 @ 26.55

$3,239.19 $1,633.75
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Zeveliah Prentice Coburn

(Vernette E. Prentice)

Date of Amount To whom Interest to
Payment paid paid Apr. 1,1917
Jan. 31/03 150.00 Ella A. Prentice 127.50
Dec. 15/03 400.00 . “ “ “ 319.00
Dec. 30/05 350.00 V. E. Prentice 236.35
Dec. 31/06 175.00 “ * 107.63
Dec. 16/09 900.00 *“ *« 393.75
May 4/11 863.03 “ *“ 305.87
Apr. 3/11 32532 *“ * 117.12
July 17/11 75.84 * ¢ “ 26.55

$3,239.19 $1,633.75

Total credited against Wm. F. Smith and his as-

signs:

Clifton O. Smith interest  $1,633.75
Dorothy A. Benedict * 1,633.75
Zeveliah P. Coburn 1,633.75
Estate Wm. F. Smith “ 1,591.94
6,493.19

Total principal credited as afore-
said, 12,956.76
$19,449.95

Respectfully submitted this first day of April,

nineteen hundred and seventeen.

RAYMOND T. PARROT,
Special Master.
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IN CHANCERY OF NEW JERSEY.

Between

A ttorney General, €X reI.,
W irtiam Buiss, et als., 10
Complainants,  On Bill Sc.

and Depositions.

Linden Cemetery Associa-

tion, et als.,,
Defendants.

Depositions taken in the above entitled matter
before me, Raymond T. Parrot, one of the special 20
masters in the Court of Chancery at my office, 120
Broad street, Elizabeth, N. J., this ninth day of
November, 1916, at ten A. M. in pursuance of an
order of reference dated July 11, 1916, the hear-
ings having been previously adjourned at the
request of the parties from September 26, 1916,
and subsequently from November 2, 1916.

RAYMOND T. PARROTT,
Special Master. 30

Appearances . Abram H. Cornish, for the Re-
ceiver, Clark McK. Whittemore.

Hugh B. Reed, for the loan certificate holders.
Vail & McLean (represented by Judge Vail),
for Elaine Smith, Marie Smith, Irene Smith*
Carlton 0. Smith and Lillian 0. Smith, by Rob-

ert H. McAdams, guardian ad litem, Clifton 0.
Smith and Zevelia A. P. Coburn.
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Testimony Read in Evidence.

Mr. Cornish made the following statement:

The solicitor for the receiver offers and ex-
pects to rely on the following testimony taken in
open court before Vice-Chancellor Howell in this
case and shown in the printed case in the appeal
of Robert H. McAdams, guardian, et als., on the
pages as set forth below,-in regard to the Services
of the grantor in the deeds to the Cemetery Asso-
ciation on the purchase and sale of the property:

Testimony of Roswell A. Benedict, printed
case, pages 103, 104, 105, 106, 107, 108, 109, 122
and 123.

Testimony of Clifton O. Smith, printed case,
pages 173, 175, 176, 177, 178, 184, 193, 203, 212,
213,215.

Testimony of John P. Winans, printed case,
pages 48, 49, 51, 52, 53, 65 and 66.

Testimony of Clarence H. Winans, pages 80
and 81.

The solicitor for the receiver further offers and
expects to rely on the statements set forth in the
cash book and ledger of the Company, Exhibit
C. 81 and Exhibit C. 80, to show the amount of
money paid by the Cemetery Associations to the
holders by assignments and otherwise of the in-
terest in covenant two of the deed of convey-
ance to the Cemetery Association. These audits
showing in the case of Linden Cemetery Asso-
ciation in payment by the Association to the hold-
ers of interest under said covenant, as follows:
To Vernette E. Prentice, $2,339.19; to Ella @.
Prentice, $900; to Dorothy Raymond, $1,301.16;
to Roswell A. Benedict, $1,938.03; to O. O. Smith,
$3,239.19; to the estate of W. F. Smith, $2,300.32;
to Emma A. Carpenter, $938.87, making total
payments to the holders of said interest $12,956.76.
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Testimony Read in Evidence.

In the case of Rosedale Cemetery Association,
Exhibit C. 81, showing payment to Vernette E.
Prentice of $620.87, to C. 0. Smith $620.87 and to
the estate of W. F. Smith payment of $310.45,
making total payments to the holders of these
interest $1,552.19.

It is stipulated by all the parties present that
this evidence Shall be accepted by the master as
set out in the printed case and in said offer.

The testimony referred to in the foregoing
stipulation is as follows:

“John P. Winans, direct. Page 48

“A | can’t say as to that; I know there was
an extension.

“Q And did that extension expire?

A It must have expired.

“Q So that after this incorporation the en-
terprise dropped for a while?

‘A Yes.

“Q Now, what happened after that?

“A  Why, then | imagine somewheres around
about a year, when I met Mr. Prentice, .and he
told me he had a party now that was able to
carry it through, and we told him at that time
there would be no more option business.

“Q Who was ‘we’?

“A Mr. C. H. Winans and myself was most
interested in it, that is, me as executor, and him
as the owner of his own property.

“Q Said there would be no more option in it?

“A No, we wanted the contract, and some
money; so he said that was all right, and this Mr.
Benedict would be out and we would take it up.

“Q What Benedict was that?

“A  Roswell A. Benedict.

10
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Testimony Read in Evidence.

“Q This was Mr. Prentice who had this inter-
view with you?

“A  Yes.

“Q Did you see anything of Walker at that
time in relation to this enterprise?

“A No, he seemed to he out of it, the second
enterprise, he was out of it.

“Q Then you refused to give Prentice an
option, but offered to give him a contract?

“A  Yes.

“Q For the same amount of money?

“A  Yes, the same amount.

“Q Did you ask him to put down anything
additional?”

“John P. Winans, direct. Page 49

“A No, simply asked that price.

“Q Did you make arrangements then to
execute and deliver the contract?

“A  We did.

“Q Did you afterwards meet somewhere for
the purpose of executing the contract? v

“A | think it was down in Mr. English’s office.

““*Q How long after you had this conversation
with Prentice?

“A  Oh, possibly it drawed out maybe two
months before it was completed, the contract.

“Q You executed then a contract to sell this
property?

“A  Sell this property.

“Q To whom?

“A | don’t know; | think it was sold to Mr.
Smith.

“Q What Smith?

“A  William F., | think.

“Q Was Mr. Smith present when you exe-
cuted the contract?
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“A | never saw Mr. William F. Smith but
once in my life.

“Q When was that!

“A  Out at the cemetery, after the cemetery
had been started and they was making the im-
provements.

“Q (By the Court) : Is the agreement in ex-
istence ?

“A  Not to my knowledge | ever recollect see-
ing Mr. William F. Smith, then | saw him two or
three times after that.

“Q Is this agreement that we have been talk-
ink about now in existence, have you a copy of it?

“A | cant say; if it is it is among Mr. Eng-
lish’s papers, because Mr. English is the attor-
ney, Theodore C. English.”

“John P. Winans, direct Page 51

“*A Oh, yes.

“Q And franchise had already been granted
to use it as a cemetery?

“A  Yes.

““Q Did Mr. Prentice state when he asked you
to give him a contract that he was buying it for
the Linden Cemetery?

“A 1 dont know as Mr. Prentice stated, but |
certainly thoroughly understood it was to be for
cemetery purposes; | don’t recollect his state-
ment. #

“Q Did you see Roswell A. Benedict with Mr.
Prentice at any of the meetings you had with re-
gard to this contract?

“A Why, it was Mr. Roswell Benedict who
seemed to be the gentleman that had it in charge,
| understood he was the attorney, and one of the
men that put up the money.
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Testimony Read in Evidence.

‘“*Q Were you acting as trustee for the ceme-
tery association at this time?

“A No, it was not organized at this time.

“Q It was organized in 1900, this contract
yon have heen testifying about was given in you
say the latter part of 1900?

“A  That is the first you are speaking of?

“Q That is the contract.

“A  The Walkerl

“Q The Prentice, and the association was or-
ganized in January, 1900.

“A | don’t know; | acted in the first, and
also they had--—--—--

“Q The option you testified you gave in the
latter part of 1899, that expired after you had or-
ganized the eemeteryassociationinJanuary,19007?

“A | couldn’t just recollect what year it was,
but I know the first, what | call the W alker outfit,
there was a year elapsed between them after Mr.
Brown fell down, there was a year | should judge

“John P. Winans, direct Page >
that elapsed between them. Now, as to dates |
couldn 't say.

“Q But this contract that you gave to Pren-
tice for William F. Smith was given notmorethan
two months, say, before the deed was turned over?

“ A | should imagine that, as near as | can
recollect it; I can’t begin to recollect those little
details.

“ Q Now, then, did you see Prentice again in
regard to carrying out this contract and taking
over the property by the cemetery between the
time you gave him the contract and the time the
deed was turned over?

“A Why, | know we seen him quite a few
times, always in Mr. English’s office, and we
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would meet there. Mr. English took full charge
of that end of it.

*Q When yon agreed to sell this property for
$20,000 that was to convey a title clear of all en-
cumbrances, was it not?

“A  Yes, sir.

“Q You did not assume any mortgages which
were outstandingagainstthepropertyatthatfime ?

“A  There wasn’t none against it.

*Q Do you recall a meeting of the trustees of
the association, of the Linden Cemetery Associa-
tion, held on January 16, 1901?

“A | cannot unless you mention who was
there and what it was for.

“Q Well, the minutes of that meeting show
that E. Prentice, D. C. Winans, Charles L. Sav-
age, John P. Winans, Edward R. Winans were
present?

“A  Well, I was there then.

“Q That is your signature attached to the
waiver of notice?

“A  Yes.

(The witness is shown Exhibit M 63.)”

“John P. Winans, direct Page 53

“Q Do you recall a meeting held about that
time at which the trustees of the cemetery asso-
ciation authorized the purchase of this .property
from William F. Smith?

“A Now, | can’t recollect, Mr. Cornish, but if
my name appears there I must have been there,
that is sure; I don’t recollect.

“*Q Have you any recollection of any meeting
at which a resolution was passed authorizing, the
purchase of this property from WilliamF.Smith?

"A | dont think there was any resolution
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Testimony Read in Evidence.

at any meeting | attended, to my recollection, that
there was such a resolution there brought out and
then passed.

“Q The resolutions that were passed at the
meetings you were present were brought out
ready prepared from New York?

“A  There was never any resolution prepared
in the board meetings.

“Q But you haventanydefiniterecollectionas
to any particular meeting oranyparticularresolu-
tion passed at any meeting in regard to the pur-
chase of this propertybythe cemeteryassociation?

“A  No, sir. | have not.

“Q Did you ever discuss with Prentice, Wil-
liam F. Smith or Benedict what the association
was to give in exchange for this property?

“A No, sir.

“Q Did you know?

“A No, sir; | did not.

““Q Was it ever discussed in any board meet-
ing that you attended, so far as you can recollect?

“A Not to my knowledge.

“Q Was it ever discused with your sons, De-
Witt C. Winans and Edward R. Winans, in your
presence ?”’

“John P. Winans, cross Page 65

“A Born in 1873.

“Q And DeWitt C. was younger than him?

“A He is younger.

“Q | show you check marked Exhibit M 227
and ask if you recognize the endorsement of
Joshua Rose, executor, on the back?

“A  Yes; that is Mr. Rose’s signature.

“Q | show you check marked Exhibit M 228
and ask if you recognize the endorsement of Mary
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M. Fleming on the back of it! Is that the signa-
ture of Mary M. Fleming on the back?

“A It resembles it very much; | would say
that that was her signature.

e ““Q | show you a check marked Exhibit M 224
and ask if the endorsement of John P. Winans on
the back is your signature?

“A  That is my signature; yes.

“Q | show you a check marked Exhibit M 225
and ask you if that endorsement of Mary M.
Fleming is the signature of Mary M. Fleming?

“A It looks like it very much.

“Q Did you ever hear at any time or place
prior to the transfer of this deed to William F.
Smith the conditions under which the cemetery
was to take the property discussed?

“A  Thatis, | know it was to be a cemetery.

“Q No; did you know what the cemetery was
to give for the property? | mean, did you hear it
discussed in any place what the terms of the con-
tract between the associationand Smithweretobe?

“A No; | don’t know anything about that.

“Cross examination by Mr. Parker.

“Q You said that the contract to sell theprop-
erty to W. F. Smith took place several months
before the organization of the cemetery associa-
tion, didn’t you?”

“John P. Winans, cross Page 66

“A No, | don’t know; several months, I think
it was possibly a month or six weeks, so far as
my recollection goes, as | recollect it.

“Q Well, the contract was made and left with
Mr. English, and Mr. English was acting as your
agent to close up the matter?

“A  Yes.
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““Q And yon left it with him?

“A  Yes.

“Q (By the Court) : What do yon mean by
the organization of the cemetery? Do yon mean
the signing of the original certificate at the time
yrhen the officers were elected, or when?

“A | mean from the time of the second forma-
tion, the second, Mr. Prentice and Mr. Benedict
and Mr. Smith,

“Q (By the Court) : That is what yon call
the organization?

“A And after the contract was signed that
there was only an option.

“Q (By the Court) : When you refer to the
organization of the cemetery company you refer
to a time when you gave yoiir contract for the
sale of the property to Mr. William F. Smith?

“Q Yes; that is what | say.

“Mr. Parker: | think the witness is con-
fused there.

“The Court: Straighten him out then.

“Q You had for, you say, a year or two con-
templated the sale of your property for the pur-
pose of the cemetery, you said, didn’t you? That
is, you had been giving options on it to various
persons?

“A No; there never was any option on that
property, only to one man, Joshua Brown, and
that didnt go through, that lapsed and fell down.

“Clarence H. Winans, direct Page 80

“A | do not.

“Q Did you say how long the option was for?

“A No, | didn't, because I couldn’t say.

“Q Now, in regard to the property which you
transferred to Linden, was this option for the
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price at which you afterwards conveyed it to the
association |

“A  Yes, sir, no changes.

“Q Did von get anything down?

“A | think I did.

“Q (By the Court): You mean on signing
the option?

“A  Yes, sir; | think | got $250, hut I wouldn’t
say, in fact, | have been told that.

‘1Q After this option expired what happened?

“*A Why, it seemed to kind of die out, and
there was nothing taken up until about a year
from that time.

“Q Was the option ever renewed?

“A  No.

“Q Well, after the expiration of this year’s
time, as you say, what happened then?

“A Why, then Mr. Prentice come out there.

“Q Had you seen Prentice before this?

“A  No; sir.

“Q In whose name was the first option taken?

“A Why, Mr.Winansmentionedhisnamehere.

“Q Was it Joshua Brown?

“A Joshua Brown, yes, sir.

“Q AndwhenMr.Prentice came outthe second
time what happened at the expiration ofthisyear?

“A Why, he came out there and said, ‘We
are going to buy this and make a cemetery of it.’

““Q Is that the first you had heard it was go-
ing to be used as a cemetery?

“A  No.

“Q When did you first hear?”

Clarence H. Winans, direct Page 81

“A It was quite a while after they took the
option.
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“Q But before this conversation you are de-
scribing with Mr. Prentice?

“A  Yes.

“Q Now, what did Mr. Prentice say to you?

“A He said, ‘We are going to take and make
a real cemetery of this, the finest one in the state.’

“Q Well, what did he want of you?

““A He wanted to know would | take the same
price that | offered the other party; | told him |
would.

“Q And what happened then?

“A  Why, they talked then about getting ready
to pay us some money down on it.

“Q Did they pay you any money down then?

“A No, didn’t pay any money until | received
the three thousand dollar check to pay off my
mortgage.

“Q Did you give him an option or a contract
at that time?

“A No, I told him when he was ready to buy
and pay some money he could have it. | wouldnt
tie itup any more; no agreement was made, to my
memory, after that until we went over to New
York and fixed up there and | received the $3,000.

“Q Do you remember when it was you went
to New York?

“A  No, sir.

“Q Could you say how long before that it was
that you had this conversation with Prentice?

“A | think it was several months; he was out
there several times.

“Q Are you a trustee in the association?

“A No, sir.

“Q Never?

“A Never.”
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(‘R. A. Benedict, direct Page 103

“deed was passed | supervised the operation.
W hatever led up to that I know nothing about.

‘“*Q When did you first become connected with
the Linden proposition?

“A  Well, as attorney. As consulting attor-
ney, I would say. | think it was some time in
December, 1900.

“Q Were you connected with it or approached
in regard to it at any time prior to that?

“A Not to my recollection.

““Q By anybody?

““A By anybody.

“Q Your first connection with it then was in
December, 1900, and who first approached you in
regard to it?

“A  William F. Smith.

“Q Was he a friend of yours?

*Q Yes; | had known himforanumberofyears.

“Q Prior to that?

“A  Yes; prior to that.

“Q Did you know C. O. Smith prior to that
time? | am speaking of the time when Mr. W.
F. Smith first came to you?

“A | was not acquainted with C. O. Smith at
that time.

“Q Were you acquainted with V. E. Prentice?

“A No; I was not; never hadmetMr.Prentice.

“Q Were you acquainted with Joshua Brown?

“A  No.

““Q Ever know him?

*“A Never met him.

“Q Ever know Ross Taylor?

“Q Never at that time. Since that time and
within a year | have met Ross Taylor.

**Q Within a year of this time?

“A  Within a year of the present time.”

20
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“R. A. Benedict, direct Page 104

“Q And yon never had met him until within
a year of this time!

“A INO, sir.

“Q Did you know Nathan Barrett!

“A T did not.

“Q Your first interview with W. F, Smith was
in December, 1900—what was the substance of
that interview!

“A To the best of my recollection it was in
December. It might have been a few days
earlier, in November, but it was in the latter part
of 1900 and very late in the year. The substance
was that he was thinking about getting interested
—1 can’t quote his language—in a cemetery prop-
osition in New Jersey and he wanted me to draft
the deed to the cemetery association; the idea
being to arrange it so that shares issued as a re-
sult of the deed should be valid. That was the
general substance of the thing.

“Q Did you have any conversation with him
in regard to the laws in New Jersey in relation to
cemeteries!

“A | couldn’t state definitely whether | did.
I don’t want to entrench on your function as at-
torney, but that matter suggested itself to me the
moment that he spoke about shares. The question
arose in my mind what was the law of the State of
New Jersey in regard to shares in & cemetery.

“*Q Did Mr. Smith present a plan for the
issuance of shares, to you!

“A He did not.

“Q He simply suggested that he proposed to
issue shares or wished to issue shares and asked
you to prepare a valid scheme!

“A  That is the idea.
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“Q Didyougointo the laws of the State of New
Jerseywitfihimih rrgard'to MsmatteY of shared T’

“R. A. Benedict, direct Page 105

“A Not with him. | went into it independ-
ently as an attorney who was called upon to see
that these shares were valid if they conld possi-
bly be made valid/

“Q When yon speak of those shares, yon
mean any shares which the association might
issueland not any particular form of Shares that
he suggested to you?

“A No,’no. '

“Q Your authority was complete enough so
that you could draft the entire scheme authorizing
the issuance of these'shares?

“A  Well, it took me some four or fiveweeks to
investigate the thing to my satisfaction. | looked
into the New Jersey statute and saw that it said
in one division of the rather confusing record of
statutes there that at least one-half of the pro-
ceeds of sale should be set aside for the purchase
of the fand. From that | passed to the question
of whether the law in any respect, either by obi-
ter dictum or by specific ruling of any court in
any case, where cemeteries were involved,.‘pro-
hibited more than 50% division of the proceeds of
sale. | examined all the cases that | could find
in the digests and | came to the conclusion that,
theretofore, there never had been any limit to the
amount which could be stipulated by the grantor
of-lands to the cemetery arising from the sale of
lots which should be in consideration for trans-
ferring the property. | at one time made a com-
plete digest of those cases.

“Q Was that at this time?

“A It was somewhat later.
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“Q Now, to go back to this time, were you
familiar at this time with the statutes passed in
1847 and 1848 in New York which authorized the
issuance of shares by cemetery associations, or

“JR A. Benedict, direct Page 106

“rather authorized the giving of 50% of the pro-
ceeds, not more than 50%, as a consideration for
the conveyance?

“A In New York State, governing New York
cases?

“Q You were familiar with the New York law
on that subject?

“A | do not remember that I investigated the
New York law at all on that subject. | had the
New Jersey cases at hand.

“Q Had you ever had any experience before
that time in incorporating cemetery associations?

“A No;not at all. On that account it was a
very hard nut for me to crack. | spent a great
deal of time over it.

“Q Did Mr. Smith, when he came to you, tell
you what interest he had in the property?

“A  William F. Smith?

“Q Yes.

“A No; he never told me. | never knew.

“Q This first visit of his to you was about
the first of December, 1900?

“A | don’t know that it is material—he sent
for me to come to his house. He was a very old
man, some eighty-odd years old at this time and
suffered somewhat from defective sightanddidn’t
go out much; he sent for me to come to his house.
3 “Q This was the meeting you referred to in
December?

“A  Yes; he was living at that time on West
21st street, New York City, and | was living in
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Hoboken, N. J., and | crossed the ferry at night
and had a long talk with him.

“Q When did yon next see Mr. Smith!

“A It would be impossible for me to say how
soon it was that I saw him again, or how many
times | did see him. | saw him a good many times,99

10
(‘R. A. Benedict, direct Page 107

“possibly twice or three times a week for several
weeks.

“Q At his house!

“A Always at his house.

“Q Did you meet V. E. Prentice on any of
those trips!

“A After, | should think, about two or three
meetings with Mr. Smith, one evening when I ar-
rived at Mr. Smith’s there was a stout, elderly -
gentleman there, whom Mr. Smith introduced to
me as V. E. Prentice. That was the first time
that I had seen Mr. Prentice.

“Q That you think might have been a couple
of weeks after your first visit!

“A  Yes; possibly.

“Q Did you go with Mr. Prentice, after that,
to Linden to see certain people there!

“A No; I never went with Mr. Prentice any- 30
where. | dont think | ever went to Linden until
after the purchase of the property. | don’t think
| ever did and | never went anywhere that | re-
member with Mr. Prentice to see anybody.

“Q How long after your first visit to Mr.
Smith was it before you reported a scheme for the
issuance of shares to him!

“A | don’t know, as a matter of f~ct, that |
ever reported any scheme to Mr. Smith at all.

“Q To whom did you report the scheme! 40
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ANIM b h’t think | reported any scheme to
anybody. | think | simply went ahead and on
such data as | gathered firom them, MiIv W _
and afterwards Mr. Prentice, -as to what they
desired,'l drafted this; deed.

mqg What*deed do yon refer to?

“A The deed from the grantor of the prop-
erty to the Linden Cemetery Association.;

That must have been William F. Smith?

“R. A. Benedict, direct Page 0B

“A Who must have been William F. Smith?
/ «Mr. Reynolds: The grantor?
«p He was the grantor of the property .
,, 'What did yon do with that deed?
2 I forget the date, bnt I think it was very
late in January, possibly the very last day, when
I was told to meet certain parties at the Asto
House at a certain time. »
“Q Can yon give me the namesofthosepartie -
“A | think Clarence H. Winans was one, John
P. Winans was another, C. 0. Smith was another,
William F. Smith was another, and | think there
Was a party there representing some one of the
original owners of the property, a portmmof the
oronerty, which was finally conveyed to the Lin-
den Cemetery Association, Xforget the name.
“Q Do yon mean an attorney? *

“A No; | think he was a trustee or guardian
or something of that sort.” ' - ;

**Q Was his name Fleming?

“ A Possibly it was Fleming.

“O Or Rose? ‘'mi1l

«A 'l don’t remember Rose. | think it may
have been Fleming. I-remember it was a party
aftt.insr as guardian or trustee. That is my pres-
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ent impression, and these people were there with
svarious deeds. They were selling their property
to the grantor, who conveyed it afterwards.

“Q Thatis, to William F. Smith?

“A Yes; as | recollect it. And he, at the
same time, after the deeds passed, executed this
deed to the Cemetery Association,

“Q Was V. E. Prentice there at the time?

“A | think he was. '

“Q Was Ross Taylor there?

“A No; Ross Taylor was not there. | never
met Ross Taytor until a short time ago.”

“R. A. Benedict, direct Page 109

“Q | hand you deed of William F. Smith and
Emma A. Smith, his wife, to the Linden Cemetery
Association, dated January 29th, 1901, and re-
corded in the Union County Clerk’s office in book
376 of deeds, pages 451, etc., and ask you if thatis
the deed you have referred to in your testimony?

“A  Yes; | recognize this deed.

**Q This is the one you referred to, you drew
the deed?

“A  Yes, sir.

“Q And in this deed you expressed for the
first time the scheme for the issuance of shares
concerning which Mr. Smith had consulted you
early in December?

“A  Yes, sir.

“Q Hadn’t you made any report to him in the
meantime ?

“A | undoubtedly did, but I didn’t show hima
draft of the deed that | remember; possibly I did.

“Q Did you report to him on the details of
the plan? .

“A | think I must have done so.
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i-Q Can you give me any more specifically his
instructions to you or his requests to you as to the
drawing of this deed in the first instance? That
is to say, what did he tell you he wanted inserted
in there as the consideration for the conveyance?
Or didn’t he say anything about that?

“A He didn't say anything about that.

“Q Well, what did he say that he wanted to
receive from the cemetery association in return
for his conveyance?

“A  Well, of course, there was a question with
regard to the number of shares that were to be
issued. That question was decided and then that
was the shares were issued as the consideration.”’

“R. A. Benedict, direct Page 122

“Q The deed provided that he should take
the property subject to the mortgage?

“A  Yes.

“Q So that W. F. Smith didn’t put up any
money himself?

“A No;hedidn’texceptthatthose shares which
he turned overtouspeople—he was entitled to con-
sideration and he turned the consideration over.

“Q He didn’t put up any money himself?

“A  No cash.

“Q The money was put up by you and Mr.
Wilbur and Mr. Dyer and possibly Mr. C. 0.
Smith?

“A  Yes, sir.

“Q It wasn't W. F. Smith?

“A No, sir; he put up the shares.

“Q Now, what were you to get of this 10% in-
terest?

“A | was to get one-quarter of that. That is
where my six or eight weeks of hard work came in.



39

Testimony Read in Evidence.

4Q That was in return for your services?
“A As | understood at that time.

4Q Who else got part of the 10% ?

“A  W. F. Smith.

4 4Q W hat did he get it for?

“A He kept an amount of it.

4Q W hat did he get it for?

4 4A  Intellectual eifort in founding this concern.
In return for services?

| presume so.

Did you say V. E. Prentice had some?

Y es; he had some.

W hat did he get his for?

He was the largest promoter.

He was a promoter?

Yes, sir. C. 0. Smith got an equal amount.
W hat did he get it for?”

536555585

4R. A. Benedict, direct Page 123

MA  Services, too.

44Q Then that 10% was not part of the consid-
eration, it was a payment for services which you
four had rendered to the Linden Cemetery Asso-
ciation ?

YA It is what W. F. Smith gave me for my
counsel fees; I had done no work for the associa-
tion at all. The association was notindebted to me.

4Q You just said that W. F. Smith reserved
this 10% for his services of promotion and that
Prentice got his as payment for his services for
promotion and C. 0. Smith for services of pro-
motion, and you got yours for the services in draw-
ing this deed?

HMA  Yes, sir.

4#Q Then you got it from the association?

MA No; out of the consideration which was
given to Smith for his title to the property.
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“*Q Butit was in payment for your services, in
drawing this deed?

“A  Surety. Smith owed me for that, W. F.
Smith. | had nothing to do with the association.

“Q It wasn’t considered then that this was
part of the purchase' price, but it was payment of
services which might very profitably have been
rendered by the promoters?

““A  Smith had to provide a way to pay the peo-
ple in the concern besides himself.

“Q And he didn’t think he could afford to do
it out of tha 50% ?

“A Didn’t seem to think so.

“Q How did you fix the price of these shares
which you bought?

“A DidnHfix any price at all.

“Q How did you agrée between yourselves as
to what they were worth?”

“C. 0. Smith, direct Page 173

“Q The deed is dated January 29th, 1901, you
Were present at that meeting?

“A  1was.

“Q Now, when did you first get into this ceme-
tery project? | don’t mean as an officer, but when
did you first become connected with it in any way?

“ A About that time.

“*Q How did you become acquainted with it
first?

“A  Well, my father had been more or less in-
terested in cemetery propositions like Kensicoe in
New York and said he had an opportunity to pur-
chase a piece of property.

“Q Just fix the date of that conversation, will
you?

“ A Well, 1 should think it was sixty or ninety
days before the property was purchased.
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“Q -Thatwould be in the early part of Decem-
ber or November of 1900?

“A  Yes. He said he had an opportunity to
purchase a piece of property admirable for ceme-
tery-, purposes, in Linden, New Jersey, and he said
that he intended—he would like to have me finan-
cially interested in the thing. | asked him on what
basis | could come in and he said | could have 200
shares for $2,500 and any associates of mine could
come in on the same basis. That all cemetery
shares started at $25.00 and | put up $2,500 for 200
shares. Mr. Wilbur put up $2,500—

“Q You are getting ahead of your story. This
conversation, | understand, occurred the early
part of November or December, 1900?

“A  Yes. Just qualify that, that before I put
up this $2,500—

“Q We haven’t got to that yet. We are talk-
ing about the conversation that you had with your
father when you first learned of the project.”

“C. 0. Smith, direct Page 175

“Q That was at this meeting?

“A  One of the interviews | had with him.

“*Q You have only spoken of one so far?

“A  Well, put it several. ' Two or three times |
saw him.

“Q Then this might have been the result of
several interviews?

“A Noj;he said it—

“Q This conversation was all—

“A Had at one time.

“*Q And at that time did you tell him that you
would take 200 shares, for $2,500?

“A  Yes, sir.

4*Q That would be $12.50 a share ?

“A  Yes, sir.
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Testimony Read in Evidence.

“Q Now, did your father tell you how he came
to have this opportunity to get the cemetery
property at Elizabeth!

“A No; didn’t go into details.

“Q Did he say anything to you at that time
about a man by the name of Vernet E. Prentice!
“A  Yes; he said he knew Mr. Prentice.

“Q Did he say that Mr. Prentice was inter-
ested in this proposition at that time!

“A  Yes, sir.

“Q Did he say that he already had the fran-
chise from the township for that cemetery!

“A  He did.

“Q Did he tell you that Joshua Brown was in-
terested in it!

“A No;l don’t think he did.

“Q Did you know Joshua Brown!

“A  Yes, | methim at Venice, by accident, once*

““Q Did you know of his having any connection
with this cemetery!

“A Not positively. He said once that he had
been identified with it.”

“C. 0. Smith, direct Page 176

“Q That was afterwards!

“A  Yes.

“Q Did you know H. H. Walker!

“A  Well, only that he came into my office one
time, on one or two occasions.

“*Q When was that, subsequently!

“A  Yes;after the property had been acquired.

“Q You didn’t know of his having been con-
nected with it at all!

“A  None, whatever.

“Q Did you know Ross Taylor!

“A | don’t think | ever saw him.
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“Q Didn’t know of Ms having any connection
with the cemetery?

“A Didn’t know any details of it.

“Q Know Nathan Barrett?

“A No, sir.

“Q When did yon first meet Mr. Prentice?

“A My father introduced me to him about that
time.

“Q About the time of this first interview with
your father?

“A | might have been introduced to him at my
father’s house.

“Q Early in December or November of 1900?

“A | might have met Mr. Prentice, but without
any particular recognition until just before the
property was purchased.

*Q When did you first become acquainted with
Roswell A. Benedict?

A Oh, I have known him twenty-five or thirty
years.
Q You knew him before this conversation

with your father?

“A Oh, yes; we were boys together; went to
school with him.

“Q Did you introduce him to your father?”

“C. 0. Smith, direct Page 177

“A  No, sir.

“*Q Your father knew him prior to this ?

“A  Oh, yes, sir.

“Q What connection did Mr. Benedict have
with the incorporation of this association?

A  Well, as my father used to term it, he was

the legal light.

“*Q When did he become the legal light?

“A  Well, I don’t know.

20
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“Q When did you first meet him in connec-
tion with this project?

“A | don’t know. It might have been three
months, | might have been talking to my father
longer, six months.

**Q Three months before youtookthe property ?

“A  Well, I don’t know.

“Q Well, some time before?

“A  Yes.-

“Q Did you have any conversation with him
as to the provisions of the conveyance to the asso-
ciation?

,“A How do you mean?

“*Q Didyou discuss with Mr. Benedict the pro-
visions of the conveyance to the association or the
scheme in general ?

“A | don'trecallit.

“Q Mr. Benedict testified that he made up this
whole scheme, that he devised this scheme of issu-
ing the shares, purchase money shares and all. Is
that so?

“A | don’t know.

“Q You told me at your first interview your
father outlined in detail this whole scheme to you
and that was early in December, 1900?

“A | say, so far as the legal light was con-
cerned, Mr. Benedict said to me—I said to him.
«1l can’t see what is the necessity of—’"”

“C. 0. Smith, direct Page 178

i‘Q When was this?

“A Before we took the deed. | went to my
father’s house and met Mr. Benedict and he said
all these papers had been drawn up and that the
certificates would be issued 9,000 in one and 8,000
in the other and a separate trust and he asked me
to read this trust over that he had drawn, which |
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did. I considered them all right, but so far as the
15 acres------ .

i‘Q Waitamomentnow. You considered them
all right?

LA | considered them as outlined by my father
all right.

‘JQ And you approved, that was the final draft
of the deed, was it?

“A  Yes.

“Q And you approved it then?

“A  Of course, | didn’t see the deed. | only
saw the Smith trust papers.

“Q Oh, this was not the deed?

“A  Oh,no. | never saw the deed.

“Q To the association?

‘1Q No ;I didn’t see that. | was present at the
Astor House when it passed through.

“Q This was the Smith trust?

“A Oh, yes; entirely.

“Q That Smith trust was drawn then prior to
the giving of the deed by Smith to the association?

“A Certainly. [ wouldn’t become identified—

“Q It was intended, its provisions were in-

cluded in the original plan? >

“A  Yes. . £

i*Q It was executed and delivered simultane-
ously with the deed?

“A  Well, I don’t know about that.

“Q It was the intention that it should be?

‘A Yes, it was the intention.”’

"*C. 0. Smith, direct Page 184

“‘posing of 5,000 shares underthistrustagreement?
“A  Yes; putting 5,000 in the trust agreement.
“Q For the purpose designated in this trust

among which was the paying of the mortgages?
“A  Yes, sir.

¢0 -
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“Q Did your father have the property at this
time?

“A  No, sir.
4Q Did he have a contract for it?
‘A No, sir.

4Q When did he get a contract for it?

“A | don’t know that he ever got a contract.

“Q Who held the property at this time?

“A That | dont know.

“Q What makes yon say positively that he
didn’t have a contract?

“A  Well, I will qualify that. | don’t know that
he did. 1 don’t think he did. My impression was
in the conversation | had with him that he could
purchase the property at any time he wanted it.

44Q How did he know it?

YA | presume he must have know that, a
proposition, the same as you and | might know it.
They may have said we will sell the property.

44Q Had he fixed on any price with the owners ?

A | don’t know about that.

4Q Tell you who the owners were ?

4A  No, sir.

44Q Did he secure a contract for it later?

HA | don’t think he ever did. | don’t know.
My impression is he said he could acquire this
property.

44Q Did he gointo all these arrangements with-
out having any contract to purchase the property?

MA | don’t know.

44Q Did he tell you anything about it?

A No, sir.

4C. 0. Smith, direct Page 193

“ofmoneywaswhat was left over. | think the $10,-
000 was in my name absolutely. Because, if for
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any reason there was a slip np that morning |
would have to draw a check back because if it had
been deposited in the association | couldn’t have
paid myself or my associates back.

““Q Wasn'tit part of the original plan that this
900 shares and the 4,100 shares should be sold and
the money turned over to the uses of the cemetery
association ?

“A  Why, | said some time ago there was to be
5,000 shares. That was what my father stated.
But this 900 didn’t become a part of the trust, it
was separate and distinct. The cemetery was to
get the benefit provided the deal went through.

“Q And the deal did go through so the ceme-
tery got the benefit of itf

“A They did; yes.

“Q So that on that assumption you entered in
the books of the association the proceeds of these
sales of shares as if it were a receipt by the asso-
ciation and the disbursement as if it were a dis-
bursement of the association?

“A  Yes.

“Q It was your understanding .that since the
sale had gone through the proceeds of those shares
were the property of the association, to be used for
its purposes ?

“A  Thatis right.

“Q You say that the deed was transferred on
January 29th, 1901. Do you remember who was
present at that meeting where the deed was trans-
ferred?

“A  Why, | think Theodore C. English; he was
the man who passed everything and told me to pay
the money over.

“Q Who did English represent?”

10

20

30

40



3tr

ut

48

Testimony Read in Evidence.

“C. 0. Smith, direct Page 203

"“A  Can | refresh my memory by visual evi-
dence? Just exactly what I meant, original pro-
motor of the scheme on paper. | raised the money
and that is all | ever had to do with this enterprise.

“Q This was a report read by you at this
meeting of the executive committee ?

“A  Yes, sir.

“Q And in it you say, ‘Perhaps | appreciate
more keenly than the other trustees the great in-
trinsic value of this proposition not only as an
original promoter of the scheme on paper but as
the practical manager of every section of the
work from January, 1901, to June, 1908°’?

“A  Yes, sir; | raised the money and went in.

“Q You said you were a promoter?

“A On paper.
“Q Then this scheme was your scheme"?
“A Notat all. | beg to differ from you; that

is not true. When | said on paper | meant that
purely and simply. | said that | raised the money
that bought it.-

“ Q Youdidn't say so there.

“A  Well, on paper; | am telling you now just
exactly as it was. | had no connection with it.

“Q What was your understanding?

“ A | filled the personnel. | got Eldridge and
Barney and | got Haye of the Adams Express,
all personal friends of mine, and | said, ‘Gentle-
men, come in and take 200 shares at $2,500.

“Q You raised all the money to promote it?

“A  No, | didn’t. I don’t know how much my
father spent, but he spent a good deal.

“Q What did you mean by ‘on paper’?

“A Paper;this ispaper. That | wrote the lit-
erature and wrote the little booklets. | wrote that
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one with the golden gates there, after the thing
was started, and turned it all over to the com-”

“C. 0. Smith, direct Page 212

“Q You hadn’t sold in 1902 all of those 4,100
of the trust shares?

“A No, sir. 19

“Q How long before you sold all of the 4,100
trust shares?

“A  Well, they were disposed of according to
the terms of the trust deed until the trust was
closed.

“Q And what time was the trust closed?

“A  June 10th, 1909.

“Q So that you kept making sales from these
trust shares from time to time from 1901 down
to 1909? 20

“A Up to the time the trust was closed on
June 10th, 1909.

““Q Do you know how much was realized from
the sale of these shares?

“A  Yes, sir.

Q How much?

“A Up February 24th, 1909, $74,812.50.

“Q Now, Mr. Smith, after you had taken the
deed for Linden Cemetery Association on Jan-
uary 29th, 1901, it was some time before you 30
closed up the deal and took the property for
Rosedale Cemetery, wasn’t it?

“A Well, I didnt close it up. About March 1st,
1901, my fatherstated that he was about to acquire
the Rosedale property on the same basis as Linden
and if I would select as trustee responsible men
that could become trustees and identified with the
enterprise he would give them shares for $12.50,
and wasdesirous of raising $10,000. Part to be paid
for the purchase of the property and the balance g4
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to be put in trust to be turned over to Rosedale
Cemetery Association for operating expenses. |If
| did that | was to receive four-tenths of the 10%
reservation. | brought the matter to the attention
of Mr. Wilbur,who had read the Linden deed, and ”’

“C. 0. Smith, direct Page 213

“ he felt that he should be entitled to two-tenths of
the 10% by reason of the factthat his money being
put in in advance to William F. Smith, to buy the
property.

*Q How much did he put up in advance?

“A  $2,500.

“Q When did he put that up?

“A Prior to the purchase of the property.

“Q Was that $2,500 which he put up to pur-
chase shares with?

“A  Yes, sir. And Mr. Dyer felt the same way.
I spoke to my father regarding it and he said—he
advised me to have Mr. Prentice meet these gentle-
men and see what arrangements could be made as
it was impossible for him to divide up the 10% that
he had in mind, that is 4/10 to Mrs. Prentice, who
had advanced some money, 4/10 to me for the pur-
pose stated and 2/10 to himself. Mr. Prentice, Mr.
Wilbur and Mr. Dyer and | met, took dinner up-
town, and Mr. Prentice stated to Mr. Wilbur that
it was possible that Mr. Smith might consent to
give him the equivalent of the 2/10 reservation in
shares. Whereupon Mr. Wilbur took a pencil
and figured it out as being 400 shares and said that
if 600 shares were given him he would turn over
to Mr. Smith $2,500. Mr. Dyer consented to do
the same thing.

“Q Now, Mr. Smith, just let me ask you if
your father intended to establish a trust in regard
to Rosedale the same as he did for Linden?
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“A  Just the same.

“Q He intended to set aside 4,100 shares?
“A 4,000 shares------

“Q Under a trust deed having the same pro-
visions as the trust deed in the Linden case, is
that right?

“A  Well, there were 3,400 in the trust deed,”

((C. 0. Smith, direct Page 215

“with him?

“A | dont know.

“Q Did he tell you any of the details with re-
gard to his purchase of the property?

A Yes. | objected to my father assuming
over $60,000 worth of mortgages for an Associa-
tion that didnt have a dollar, was not sure that
they could sell any shares------

“Q You are referring now to both Linden and
Rosedale ?

“Q | am referring to Rosedale. That was
a very strong point.

“Q You objected to his assuming the $60,000
worth of mortgages?

“A  Yes, sir.

“Q How did you know that he was going to
assume them?

“A He bought the property.

“Q He hadn’t yet?

“A  Well, if he did buy it.'

Q@ How did you know he was going to assume

the mortgages?

“A If he bought the property he had to.

“Q You know that there was a contract in
existence at that time, don’t you?

“Q No, sir.
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“Q How did yon know then that he was going
to assume certain mortgages?

“A  Because he told me that on the purchase
of this property it was at a certain price and he
would have to put down—make the first payment
of so many thousand dollars.

“Q He was getting it at a certain price?

“A Yes, sir.

“Q And had to put down so manythousand doh
lars?

“A Yes.”
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Judge Vail made the following statement:

| propose to prove by the receiver of the two
cemeteries the amount of money which came into
his hands when he was appointed receiver for
either association, the amount of lots which at
that time were unsold in either association, the
amount of lots sold by the receiver,' the proceeds
of sale and what disposition, if any, he made
with the ten per cent reservation under covenant
two of the deed and the schedule of prices of the
lots still unsold in either cemetery association.

The solicitor for the receiver objects to the
admission of the testimony so offered or to be
offered on the ground that under the decree of the
Court of Chancery the rights of the parties in in-
terest are established and that under such decree
and the order of reference the testimony offered
is immaterial, irrelevant, impertinent and inad-
missible.

The master said: “1 will admit the testimony.
Inasmuch as the basis or measure for determin-
ing what is a reasonable sum to be paid to the
grantor in the deed for services and profit on the
purchase and sale of the property, is open to
some question. | feel that this method of fixing
the same should be considered. | understand
that Mr. Cornish’s objection extends and will
extend to all the testimony offered and to be
offered by Judge Vail along the above lines.
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Continuation of hearing this eleventh day of
January, nineteen hundred and seventeen, at ten
A. M., the hearings having been previously ad-
journed at the request of the parties on Decem-
ber twenty-eighth, nineteen hundred and sixteen.

RAYMOND T. PARROT,
Special Master.

Appearances :

Vail & McLean, represented by Judge Vail, for
Elaine Smith, et als.

Clark McK. Whittemore, receiver.

Cirark McK. W hittemore, called as a witness
by Judge Vail, being duly sworn, testifies as
follows :

I am the receiver of the Linden and Rosedale
Cemetery Association, taking charge about
March 17th, 1913, and have been in actual con-
trol since that time. | understand the total of
the two cemeteries to be two hundred and fifty
acres combined. In the acreage of approximate-
ly two hundred and fifty acres there are a num-
ber of separate lots already laid out for lots
and graves known as the Winans Plot, Wilbut
Plot, Hillside Plot, EImer Plot, Sunnyside Plot,
Rosedale Plot, Otis Plot, Necker Plot and the
colored ground. These plots are shown on the
seven maps contained in one folder which are
now produced with the exception that this folder
does not include the map of the Necker Plot
nor the map of the colored ground, being the
plot on the east side of Edgar Road, where in-
terments of colored people are made at low
prices for graves. There is also a section for
the sale of single graves known as the Midvale
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section of which this folder does not include a
map. The folder containing seven maps is of-
fered in evidence on part of Elaine Smith, et
als., and marked Exhibit . The plots to
which | have referred, in the total comprise a
small portion of the area of the two cemeteries.
I cannot give the total acreage of these plots,
but in the best of my judgment it would be
between twenty and twenty-five acres and they
have already been plotted out for lots and
graves. In between these plots in some cases
which are widely separated, there are other
plots designated by name as Maple Grove Plot,
Woodlawn Plot, Oakview Plot, Greenlawn Plot,
Cedarlawn Plot, Edgarlawn Plot, Evergreen
Plot, Hilbur Plot, Lakeside Plot and the plot
for the receiving vault, Pilgrim Plot and Linden
Lodge No. 1, Linden Lodge No. 2, Rosedale
Lodge and plots for the stables are located, all
of which are shown on the sixth map in the
folder offered in evidence. Now all of these
plots with the exception of possibly Pilgrim Plot
are sub-divided into separate plots. There ap-
pears to have been a tentative sub-division of
Pilgrim Plot, but there has been no sales of lots
in that plot and | have never had any exact map
of it. The various plots are without walks and
trees as shown on the map. The situation of
these plots between the plots in which sales
have been macle and interments also made, makes
it inadvisable or perhaps impossible that this
land shall ever be used for anything except
cemetery purposes. In addition to the plots
designated by name, there is a large plot with-
out name lying between Oakfield Plot and Sunny-
side Plot, which I do not think can be used
for anything but burial purposes because of
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its situation. The cemetery owns another piece
of land lying between Linden avenue and the
railroad, which is about two hundred and sev-
enty-five feet wide and perhaps one-third of a
mile long. In the middle of this strip there is
an attractive private railroad station built by
the cemetery and fenees and drives and an at-
tractive entrance to the cemetery already laid
out. This railroad station cannot now be used
as a railroad station because no train service
can be secured from the railroad company, but
I think it is probably impracticable to use this
central portion of the strip of land where the
building is located for anything else than as
an appurtenance to the cemetery. In addition
to the property which | have mentioned the
cemetery owns another piece of land fronting
upon Edgar Road, which I understand contains
approximately seventy acres of land and an-
other triangular piece of land fronting on Edgar
Road and the B. & 0. Railroad., which | have
been informed contains approximately thirty-
five acres. These two pieces have never been
laid out into burial plots and | think they are
susceptible of being separated from the ceme-
tery and being made available for sale for real
estate or development purposes or possibly sold
to some other cemetery association. The strip
of land which | have mentioned as lying be-
tween Linden avenue and the Pennsylvania Rail-
road with the exception of the central portion,
where the station is located, I think might also
be available for sale for other than burial pur-
poses. | have estimated that the total land
which might be available for sale for other than
burial purposes might approximate a total of
one hundred and twenty acres. | anticipate
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a sale of this unused land will be absolutely
necessary in connection with the reorganization
of these cemeteries in order to provide to some
extent at least for the creditors of the ceme-
tery association, whose obligations amount to
very large sums of money. At present | do
not know «f any other way of paying off this
obligation. The amount which | may be able
to obtain upon the sale of this one hundred
and twenty acres is very speculative. If
sold to some other corporation with the right
to exercise the cemetery franchise to which this
land is dedicated, | ought to obtain a consid-
erable larger amount than will probably be
obtained if the land is used for development
purposes. The cemeteries have sold land before
I was appointed as receiver on the east side
of Edgar Road to the Polish Church for burial
purposes by the acres at $2,500 an acre. |If
the one hundred and twenty acres should be
used for other purposes than burials in my
judgment the cemeteries ought to realize an
average of not less than one thousand dollars
an acre. | am not prepared to say that I
would recommend a sale for an average price
for one thousand dollars an acre for any pur-
pose, but my personal opinion is that one thou-
sand dollars an acre would be the minimum
amount that | w-ould be willing to consider
unless | should secure information different
from that I now have. If the one hundred and
twenty acres is sold by the cemetery associa-
tion the balance of the cemetery remaining un-
sold including the plots upon which sales have
been made would be one hundred and twenty
acres approximately. Out of this acreage |
assume that one-third of the area would be
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necessary for drives, paths and decorative plots
which would leave approximately twenty-nine
thousand square feet out of this acreage avail-
able for sale in burial plots or graves. The
prices which have been obtained for burial
plots before | was appointed and which | have
substantially adhered to since my appointment
in making sales varied from fifty cents a square
foot to $1.50 a square foot according to loca-
tion and desirability. There have been prac-
tically no sales during the period | have had
charge over a dollar a square foot. The pres-
ent situation in the cemeteries is such that the
business done is almost entirely of the cheaper
class. In addition to this fact there is also
the fact that the net amount received by the
cemetery on the sale of single graves after the
payment of commissions and other expenses will
in many cases by very much less than fifty
cents a square foot. On the cheapest child’s
grave after the payment of the expense of open
ing the grave and the commission paid to the
undertaker, the net amount the cemetery re-
ceived is two dollars and this grave requires
twenty-one square feet of ground. In the best
of my judgment it is probable that the ceme-
tery may realize on an average of fifty cents
a square foot as the price for burial plots be-
tween now and the time it is sold which will
take a very long period of time. Assuming
there are twenty-nine thousand square feet
available and that fifty cents a square foot
will be realized, making $14,500 per acre, and
if one hundred and thirty acres are sold at this
rate, $1,885,000. As stated above the land
which may be sold for other purposes may
produce a total of at least $120,000, thus mak-
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ing a total that may be received when all the
land is sold of approximately $2,000,000. | am
informed that the audit of the cemetery associa-
tions account shows that before my appointment,
sales of burial plots were made for the total
amount of $174,000 in the two cemetery asso-
ciations. | have made a calculation of the sales
made by me since my appointment. The amount
I have realized on the sale of burial plots in the
period of nearly four years has been $3,843.70
and for graves after deducting the expense of
opening the graves, $1,896 in Linden Cemetery
Association. And in Rosedale Cemetery As-
sociation for burial plots the gross amount of
$412.50. There has also been sold to the Penn-
sylvania Railroad Company a strip of land along
the railroad for which | received the sum of
$5,984.95 in Linden Cemetery Association and
Rosedale Cemetery Association the sum of
$7,515.05. These last mentioned amounts com-
prise ninety per cent, of the total purchase price
of the strip of land sold to the Pennsylvania
Railroad Company. The other ten per cent, wap
paid into the Court of Chancery and amounts to
a total of $1,500. The figures which | have
given on the sale of burial plots and graves is
gross and | think that the total of $174,000 of
sales made before my appointment is also gross.
The selling expense connected with the sales of
the burial plots and graves is very high. At
the time of my appointment the cemetery was
paying a commission of twenty per cent, to its
manager and general sales agent and a salary
of $1,200 a year and previously the cemetery has
paid as high as thirty per cent, in addition to
a salary. The other officers of the cemetery
formerly under a salary also as part of their
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work performed administrative duties connected
with the sale of burial plots and graves. | have
made a rough and tentative estimate of the sell-
ing expense connected with the sale of all burial
plots and graves of at least thirty-three per
cent. | do not think that this estimate is high.
experience may show that it is low, but from
the total amount that may be realized by the
cemetery associations from the sale of lots and
graves, | should think there ought to be de-
ducted thirty-three per cent, for selling ex-
penses.

The above estimate of one hundred and thirty
acres includes the plots which have been laid
out for burial lots and graves which | have esti-
mated at about twenty-five acres. The other one
hundred and five or one hundred acres as the
case may be, has not been plotted by a surveyor,
has not been graded to a level grade so as to
be available for interments, has not been under-
drained and has not had any paths or drives
laid out. And has not been marked with mark-
ers as has been done in the laid out section in
the cemetery. Nor has any extensive decorative
work been done upon these plots by the planting
of shrubbery, trees or flowers. In order to make
this one hundred or one hundred aud five acres
available for interment purposes this work will
have to be done. | am unable to give any opinion
as to the cost of doing this work. The accounts
of the cemeteries before my appointment show
that very large sums of money were expended to
contractors for the work on the twenty-five or
thirty acres which were laid out. TJie cost of
this work whatever it may be on the one hundred
or one hundred and five acres should be deducted
from the net amount which the cemeteries will
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otherwise receive from the sale of the land and
graves.

The length of time that it may take to sell all
the land in the cemetery available for burial pur-
poses is exceedingly uncertain. Out of the total
sales which | have estimated in my testimony at
an amount exceeding $2,000,000, there has been 10
sold in the sixteen years that the cemeteries have
been in existence an amount less than $200,000.
The bulk of these sales were made before 1 was
appointed receiver and were made for the most
part in connection with most extraordinary efforts
and remarkable inducements to purchasers and
at an exorbitant expense, the expense of selling
and the expense of development exceeding many
times over the total amount received at all sales.
This was, of course, in connection with the first
work of getting the cemetery started. The nor-
mal development of thnse cemeteries in my judg-
ment will be controlled by the patronage from
the neighboring territory and there will be as
many sales under normal conditions as will be
called for by the needs of the number of inhabi-
tants within a reasonable district in the neighbor-
hood of the cemeteries having regard to the com-
petition with other cemeteries. In the last four
years the total sale of lots and graves made by 30
me amounts to $7,700, thus indicating the rate of
sale during the period of time the property has
been in the hands of the receiver. If the Cem-
etery Associations are successfully reorganized
and provided with an income of proper upkeep,
I am inclined of the opinion that the rate of sales
would be somewhat increased as time goes by,
especially and particularly if some reliable and
regular means of transportation from the City of
Elizabeth is provided, which transportation is ¢q

New Jersey State Library
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substantially lacking now. Trolley communica-
tion which is lacking now would be a wonderful
benefit to the cemetery association. The ceme-
teries are now located about two miles of the
termination of the terminus of the trolley line.
The Pennsylvania Railroad Company paid for
the strip of land twenty feet wide along the rail-
road as the result of an agreement and friendly
condemnation proceedings the sum of fifteen thou-
sand dollars. | estimate that this strip com-
prised about two acres of land in the total, hav-
ing a frontage along the railroad of thirty-five
hundred feet or more.

Continuation of the taking of testimony in the
above entitled suit this twenty-fifth day of Janu-
ary, nineteen hundred and seventeen, before me,
at my office, 120 Broad street, Elizabeth, New
Jersey, at ten A. M., hearing having been ad-
journed, at request of parties, on January 18,
1917.

R. T. PARROT.
Special Master.

Appearances: Judge Vail representing Rob-
ert H. McAdams, guardian ad litem for Elaine
Smith, Marie Smith, Irene Smith, Carlton 0.
Smith and Lillian 0. Smith, Zevelia A. Prentice
Coburn, Emma B. Carpenter and Dorothy R.
Benedict.

JACOB BAUER, a witness produced on behalf
of the defendant, being duly sworn and ex-
amined by Judge Vail, testifies as follows:

Q Mr. Bauer, you have been a civil engineer
for how many years about?
A  Twenty-five years.
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Q And yon have been County Engineer?

A About twenty years.

Q And as County Engineer and in your pri-
vate practice as engineer, have you had experi-
ence in plotting roads, draining and laying out
plots ?

A | have.

Q Are you familiar with the property owned
by the Linden and Rosedale Cemeteries?

A | am.

Q | show you Exhibit V. 3 and ask if you did
any work upon that—Ilaying out any of these
plots?

A Most of the plots in this exhibit were made
by me, a few of them were not. There was a
man named Burley who did some work there.
Practically all of the work in the cemetery | did
myself including the laying out, supervising and
construction of the grounds.

Q And in your capacity as engineer can you
say about what it would cost to lay out the prop-
erty which has not been laid out in plots in the
same way which they were including the roads,
drives, underdraining and shrubbery. About
how much an acre?

A | should say the balance of the property
which comprises something about one hundred
acres which could be developed into cemetery lots

in a way sufficient for their sale and in a manner .

similar to what has already been done there, for
about four hundred dollars per acre.

Q Now will you give us the details of how
you make up the four hundred dollars an acre?

A First, | have prepared some details. The
first item that | have would be the necessary sur-
veying of the ground and the preparation of
maps in detail of the various plots similar to
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the maps in this Exhibit V. 3. This work esti-
mates a cost of fifty dollars per acre, or for a
tract of one hundred acres five thousand dollars.

The second item which | have is the grading
and construction of roads. | have estimated
from the work already done in the cemeteries
that there would be required about two hun-
dred and fifty lineal feet of new road twelve
to fifteen feet wide per acre of land developed.
This road, inclusive of grading, which is not
expensive on this tract of property and also
inclusive of certain driveway ten feet wide by
four inches thick, would in my opinion cost sixty
cents per foot or one hundred and fifty dol-
lars per acre; for the one hundred acres this item
would be fifteen thousand dollars.

The third item in my list would be the neces-
sary paths leading through the plots from road
to road. These paths are from five to eight
feet wide and there would be required about
one thousand lineal feet of such path work per
acre of development. Most of these paths in the
present plots are turf paths, while some are
cinder or crushed stone paths. Assuming that
one-fifth of the total length of paths would be
built of sand or Crushed stone and the balance
of turf, I think that sixty dollars per acre would
be a fair estimate of the cost or six thousand
dollars for a one hundred acre tract.

The next item in my list would be the nec-
essary underdraining so that burials could be
made without having water in the excavations.
A considerable part of this underdraining work
has already been done, as there is now already
laid out a large storm water sewer or drain. The
work which would have to be done would be the

r draining of possibly fifty acres of land into thir
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present storm water drain. The balance of the
undeveloped property is, I think, already taken
care of in drainage matters. An estimate of
this work would necessarily have to be quite
vague without a great deal of field work,, but I
should say five thousand dollars expended on
this drainage work would take care of the areas
that are now badly drained.

Q That is, the one hundred acres which are
still undeveloped and not laid out in cemetery
lots?

A Yes.

Thelnext item which I have would be. the prep-
aration of the ground surface in the’ plots as
they are laid out so as to make them present-
able and ready for sale. This would require
the cutting down of the grass and weeds, pos
sibly some small amount of grading work in
filling up holes,, etc., -and the removal of un-
necessary trees in some portions that are wood-
ed. | think that fifty dollars per acre would
take care of this item or the sum of five thou-
sand dollars for a one hundred acre tract.

The next item would be the planting of trees
and shrubbery on tracts as they are developed,
which is generally done on grounds that have
no trees at the present time and which has beer
done on most of the tracts already developed.
I think that thirty dollars per acre would cover
this cost or three thousand dollars for the one
hundred acre tract. The total for the one hun-
dred acre tract for these six items figures
$39,000, or $390 per acre. | should therefore
say that an estimate of four hundred dollars
per acre would be sufficient to develop the prop-
erty in the manner indicated and | think that
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estimate would also include the necessary en-
gineering expenses on parts of the work.

iQ Judge Whittemore testifies that in his
judgment about one-third of each acre when laid
out would be absorbed in roads and walks leav-
ing two-thirds of an acre available for sale of
lots, what have you to say of that estimate?

A | should think that would be a fair esti-
mate of the area.

Mr. Vail: “1 now offer the record of the con-
demnation proceedings of the United New Jersey
Railroad and Canal Company against the Linden
Cemetery Association, petition filed in county
clerk’s office of Union County, April 31, 1914,
and also the record of condemnation proceed-
ings of same company against the Rosedale
Cemetery Association, record filed in the coun-
ty clerk’s office April 13, 1914.
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Rule Nisi.
Filed June 4th, 1917.

IN CHANCERY OF NEW JERSEY.

Between \
10
A ttorney General, €X reI.,I
W irtiam Buiss, et als., f
Complainants. \ ~n BUI, etc.
and i Rule Nisi.

Linden Cemetery A ssocia- |
tion, et als., \
Defendants. J

Upon reading and filing the two reports made
in this cause by Raymond T. Parrot, one of the 20
special masters of this court, bearing date the
first day of April, 1917, it is

Ordered, that the said reports and all the mat-
ters and things therein contained do stand in all
things confirmed, according to the tenor and
meaning thereof, unless the defendants shall
within eight days after service upon him or them
of a true but uncertified copy of this rule, show
cause to the contrary. 30

Entered by Osborne & Cornish, solicitors of
Clark McK. W hittemore, receiver.

ROBERT H. McADAMS,
Clerk.
By the Court.

Dated June 4, 1917.
A true copy, *

Robert H. McAdams,

Clerk. 40
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Exceptions to Master’s Report.
Filed June 15th, 1917.

IN CHANCERY OF NEW JERSEY.

10
Between r
Attorney General, €X ret, |
AYiltiam B1iss, et als., I
Complainants, \ Exceptions to
} Master’s Re-
and tort.
Linden Cemetery - ASSOtrra-
TiON, ¢t als .,
a0 Defendants.

Exceptions taken by the defendants, Elaine
Smith, Irene Smith, Marie Smith, Carlton Smith,
Lillian 0. Smith by Robert H. McAdams, guar-
dian ad litem; Clifton 0. Smith and Zevelia A.
Prentice Coburn, to the report made therein
dated April 1, 1917, and filed June 4, 1917, by
Raymond T. Parrot, one of the Special Masters

$0 of this Court, under order dated July 11, 1916,
touching the matters therein referred to. him.

First Exception: For that the Master report-
ed that 'the full fair value of the property was
$37,500 whereas he should have reported that the
value was $911,000 as testified by the receiver.

Second Exception: For that the Master fails
to report that the sum to be awarded to Will-
iam F. Smith and his associates should be ten
per cent of the gross proceeds of sales as pro-

40 vided in second covenant in the deed.
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Third Exception: For that*the Master in-
stead of fixing the compensation as claimed in
exception two, fixed an arbitrary sum as the
value of the services of William F. Smith and
his associates as follows: Wailliam F. Smith,
$2,500; C. 0. Smith, $500y Vernefte E~Prentice,-
$500, and Rosewell A. Benedict, $850.

And said defendants insist that the Master’s
report is contrary to the opinion delivered by the
Court of Errors and Appeals on the hearing of
said cause.

Whereas, the said Master has not reported
properly or in accordance with the terms of said
opinion, or with the principles of equity. In
which several matters and respects these excep-
tants pray the judgment of this court.

VAIL & McLEAN,
Sol’rs and Counsel of Defendants.
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Conclusions.
Filed Sept. 18th, 1917.

IN CHANCERY OF NEW JERSEY.

Between

Attorney General, ex rel,
W illiam Bliss, et als.,,
Complainants,

Conclusions.
and

Linden Cemetery Associa-
tion, et als.,
Defendants.

Submitted, July 3, 1917.
Decided, September 17, 1917.

On Exceptions to Master’s Report.
For the Exceptants: Messrs. Vail & McLean.

For the Respondents: Messrs. Oshorne & Cor-
nish.

Backes, V. C.

For a comprehensive understanding of the
question presented by the exceptions filed to the
M aster’s report, the opinion of Mr. Justice Gar-
rison in the Court of Appeals (85 Eq. 501), re-
versing this court (83 Eq. 494) must be consulted.

Upon the coming down of the remittitur, the
matter was referred to a master “to asertain
what will be a reasonable sum to be paid to the
grantor in said deed and his assigns for services
and profit on the purchase and sale of said prop-
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erty in view of the services of the grantor and
their value to the grantee,” and the master has
reported the sum at $4,000 with interest, to which
exceptions are filed. The master measured and
determined the amount upon the basis of com-
pensation for the services of the grantor, whereas,
according to the view of the Court of Appeals,
he should have ascertained and reported a rea-
sonable sum for the profit of the grantor “in
view of the services of the grantor and their value
to the grantee.” While the remittitur is not
precisely in the language of the opinion of the
Court of Appeals, its phraseology is such as to
permit an inquiry and findings conformable to
the directions laid down in the opinion. The sup-
posed variance in nowise interferes with the ap-
plication of the criterion, adopted by the appel-
late court, in establishing the sum to be paid the
grantor.

Covenant “two” providing for the profit of the
grantor, was declared extra-statutory solely be-
cause the amount to be paid was unliquidated. In
its moral aspect it has the approval of the upper
court and percentage as a basis of calculation is
not looked upon with disfavor.

A profit of ten per cent of the gross proceeds
of the sales of burial plots was agreed upon by
the contracting parties and is to be presumed rea-
sonable, and had they estimated the probable total
income from sales and thereon accordingly fixed
the amount of the profit, the vice in the covenant,
which caused its destruction, would have been
obviated. A substitute for this indispensable ele-
ment of the covenant will be furnished by adopt-
ing the course the parties themselves could law-
fully have pursued. The amount of the percent-
age is not unreasonable under the circumstances,
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and the aggregate will be small or large, depend-
ing entirely upon the successful prosecution of
the cemetery enterprise. The testimony before
the master disclosed that a fair and reasonable
average price for lots is fifty cents per square
foot; that the gross proceeds of the sale of all
of the lots at this rate will exceed a million and
a half dollars, and that the net income will be
over a million dollars. Staggering as these figures
are and large as the profit must be, if they are
realized, they serve to emphasize the value of the
grantor’s services to the grantee—a controlling
factor in the measure of profit which the master
has wholly ignored.

The exceptions will be sustained and the mat-
ter re-referred to the master for further investi-
gation and report in accordance with these con-
clusions.
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Order Sustaining Exceptions.
Filed October 2, 1917.

IN CHANCERY OF NEW JERSEY.

Between

Attorney General, ex rel,
Wi illiam Bliss, et als.,

Complainants,
Order.

and

Linden Cemetery Associa-
tion, et als,,

Defendants.

This matter coming before the court on ex-
ceptions to the report of Raymond T. Parrot,
Special Master, dated April 1, 1917, and the
Court having heard and duly considered the
arguments and briefs of counsel and examined
the evidence returned with the report;

It is hereby on this first day of October, 1917,
on motion of Vail & McLean, of counsel with
the exceptants, Ordered that the exceptions be
sustained with costs to be taxed, and that the
matter be referred to the said Special Master
for further investigation and report in accord-
ance with the order of reference heretofore
made and the conclusions of the court in sus-
taining the said exceptions.

E. R. WALKER,
C.
Respectfully advised,

John H. Backes,
V. C.
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Notice of Appeal.
Filed October 15, 1917.

IN CHANCERY OF NEW JERSEY.

Between \

Attorney General, ex rel., |
Wi illiam Bliss, et als., f
Complainants, \ On Bill, etc.

and I Notice of
[ Appeal.
Linden Cemetery Associa- |
tion, et als.,, 1
Defendants. 1
20 /

Clark McK. Whittemore, receiver, heretofore
appointed in this cause, hereby appeals from
the interlocutory order made in this cause on
the first day of October, 1917, and from the
whole and every part thereof, to the Court of
Errors and Appeals, in the last resort in all
causes.

3Q Dated October 8, 1917.

ABRAM H. CORNISH,
Solicitor and of Counsel with
Clark McK. Whittemore, Receiver.

I conceive there is good cause for appeal in
the above stated cause.

ABRAM H. CORNISH,
Of Counsel with Receiver.

40
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Petition of Appeal.
Filed October 15, 1917.

New Jersey Court of Errors and Appeals

_ ; \ -
Between
Attorney General, ex rel,
W illiam Bliss, et als.,
Complainants, .
P Petition of
and Appeal.

Linden Cemetery Associa-
tion, et als.,

Defendants. J

To the Honorable, the Court of Errors and
Appeals, in the last resort in all causes:

The petition of Clark McK. Whittemore, re-

ceiver, the appellant in the above stated cause,
respectfully shows:

That your petitioner finds himself aggrieved
by an interlocutory order made in the Court of
Chancery by his Honor, Edwin Robert Walker,
Chancellor of New Jersey, bearing date the first
day of October, 1917, wherein the said William
Bliss, et als., are complainants, and Linden Cem-
etery Association, et als., are defendants, which
said order sustains the exception filed to the
report of Raymond T. Parrott, Special Master,
which report was made in pursuance of an order
of reference entered in this cause on the elev-
enth day of July, 1916, in this respect, to wit:

20

40
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That the said order adjudges “ That the ex-
ceptions he sustained with costs to he taxed,
and that the matter he referred to the said
special master for further investigation and re-
port, in accordance with the order of reference
heretofore made and the conclusions of the Court
in sustaining the said exceptions.’’

And your petitioner humhly appeals from all
of said order upon the ground that the same
is erroneous, for that the report of the said
master was made in accordance with the order
of reference and in accordance with the evi-
dence submitted to him, and that the said report
should have heen confirmed.

Your petitioner therefore prays that the said
order of the said Chancellor may be in the
particulars aforesaid reversed, set aside and
for nothing holden.

And that your petitioner may have such fur-
ther relief in the premises as to this Honor-
able Court shall seem meet.

Dated October 8, 1917.

ABRAM H. CORNISH,
Solicitor and of Counsel with
Receiver, Clark McK. Whittemore.
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Answer to Petition of Appeal.
Filed Oct. 15th, 1917.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

10
Between

A ttorney General, e reZ,
W illiam Bliss, et als.,

A llan
ppeliants, Answer.

and
Linden Cemetery Associa-
tion, et als., i
Respondents.

20
The Answer of the respondents, Elaine Smith,
et als., to the petition of appeal of the above
named appellants.

The said respondents, not acknowledging all
or any of the matters which in the said petition
of appeal are contained to be true, for answer
thereto, nevertheless, say and admit that an order
was on the first day of October, 1917, made and
entered in the Court of Chancery, in the cause for 30
that purpose mentioned in the said petition, as
therein stated; but as to the substance and form
thereof these respondents pray to refer thereto
when the same shall be produced. And these
respondents are advised and believe that the said
order is agreeable to equity and pray that the
same may be affirmed, with costs to be adjudged
to these respondents.

VAIL & McLEAN,
Sols, for and of Counsel with Respondents. m
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Stipulation.

NEW JERSEY COURT OF
APPEALS.

10
Between

A ttorney General, ex rel,,
W illiam B liss, et als.,

Complainants,

and

Linden Cemetery A ssocia-

tion, et als.,

Defendants,

20 and
Between

A ttorney General, eX rel.,
Emma W. Noll, et als.,
Complainants,

and

Rosedale Cemetery A ssocia-

tion, et als.,

Defendants.

ERRORS AND

Stipulation.

It is stipulated between Abram H. Cornish,
solicitor of Clark McK. MTiittemore, receiver,
the appellant in the above stated matter, and
Vail & McLean, solicitors for Elaine Smith,
et als., respondents, that the condemnation pro-
ceedings of the United New Jersey Railroad and
Canal Companies against the Linden Cemetery

40 Association and Rosedale Cemetery Association



T9

Stipulation.

show that the amount paid for the properties of
said associations taken under the condemnation
proceedings was $9,000.00 per acre,

VAIL & McLEAN,
Solicitors of Respondents.

ABRAM H. CORNISH, 10
Solicitor of Appellant.
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