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STATE OF NEW JERSEY :
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street, Newark, N. J.
BULLETIN NUMBER 101. Decerier 26, 1335
APPELLATE DECISIONS - RAJCA v. BELLEVILLE.
JOHN RAJCA, )

ON &PFPIaL
CONCLUSTIONS

Appellant, )
-Vs— |

)
BOARD OF COMMISSIQNERE OF THE )
TOWN OF BELLEVILLE (ESSEX

COUNTY) , )

Respondent

John Rajea, FPro Sc.
awrence E. Kennun,'Esq., sttorney for Respondent.
BY THE COMMISSIONER:

Appellant appeals from the denial of his application
Lﬂr a plenary rcetall consumption license for premises located at
#35 William Strect, Belleville. :

Respondent contends that the application was properly
denied for the reason that there are a sufficient number of
licensed places in the vicinity of appellant's premises and the
issuance of an additional license 1n said vicinity v uUlG be
socilally undesirable

During the previous license period which expired June
30, 1985, three consumption licenses had been issued for premises
within a hundred feet of each other, of which one was in respect
to the premiscs, #&b William Street, now in question. Two of
those three licensees applied for Tﬂu were granted renewals for
the current license pcriod. The third licensee, Thomas Lukowiak,
for personal reasons, d1ld not apply for a rencwal of his:license
ot #3835 william ©treet although he was informed by respondent that
he too would receive a renewal if he made application.

Appellant now enters the picture for the first time.
He was the landlord of Lukowiak. Upon learning that Lukowiak
did not intend to renew his license, appellant applied for a
license for himself. When his mypllcatiwn ceme up for considera-
tion, respondent had before it a2 police report disapproving it
and a petition signed by 63 residents objecting to it and a peti-
tien signed by 30 residents whce faveore” issuance of the license.
After lengthy discussion and consideration, both appellant and
the objectors being represented hy counsel, respondent deniec
appellant's appllcathn. :

Appellant contends, not that public necessity or con-
venience dictates the issuance of an additional license for his
premises, but that since there had been threc licensed places in
the vicinity during the preceding license period,it was unreason-
able for respondent to deny his application for the current
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period. The argument is not sound. The fact that proper restric-
tive measures were not adopted at the time when the three licenses
crowding the vicinity were issued, is no reason why the mistake
mist be perpetuated. The present question 1s whether there is a
sufficient number now, not whether there werc more previously.

If in good faith appellant's application was denied because there
is presently a sufficient number of licensed places in the vici-
nity respondentts action will be upheld. Bader v, Camden,
Bulletin #44, Item #8; Furman v. Springfield, Bulletin #49,

Ttem #06; Clemont Ve Loder, Bulletin #52, Item #5; Snyder v.
Mlddl@tomn4ABullot1n #56, Item #2; otfan v. Howell, Bulletin #84
Item #9.

t But appellant claims his application was not denied in
good faith. He contends that the denizl was improperly motivated
and discriminatory. IHc argues: (a) Rospondent!s action in
offering Lukowilak 2o renoma1 is inconsistent with its present con-
tention thaet two licensed places within & hundred fect of each
other arc enough; (b) Subsequent to the denial respondent issued
an additional plenary retail consumption license to one Florence
Core., ‘

(a) The mere fact that respondent was willing to renew

a previous license does not render unrecasonable its refusal to

issue o liccnse to a new appiicant. It is onc thing to determine
hat so long as an existing licenscec has lived up to the law and
complicd with all requiremcnts he should receive a rencwal if he
50 desires, uand quite another to determine that a license having
once becn issued for a2 particular place, that no it z2pplicant
who applies mey be rejected regardless of social undesirability.
While a renewal, 1¢ka an original quuor license, 1s 2 priviiege
and not a right, Re Marritz, Bulletin #61, Item #8, nevertheless,
it is but fdl;, and therefore re 1sonab]«,j that issuing authorities
should weigh the facts that worthy licensees, in reliance upon
their license have expended moneys, incurrcd comnifment“ and other-
wise changed their position. In those cases private justice is
~weighed as against the public interest of the communkty In the
instant casc the applicant had no previocus license and hence
suffered no change of position. Hence there is ncthing to put in
the scales to offset or balance the public Jmt est in reducing
the numbor of licensed places. :

(b) The liccnse issued to Florence Core for premises
at #14 Belmont Avenue, Belleville, was for an entirely different
part of the munlclp;ilty from that in which appcllantt!s premises
are located. There 1s nothing before me to indicate improper
discrimination in the issuance of the Corc lic,n“e The point is
govormed by Battaglia v. Glassboro, Bulletin #66, Item #4:-

"Although & particular locality in a municipality is
abundantly supplied with licensed places so that the
issuance of an additional licensc is undesirable, never-
theless, licenses may properly be issued for ouhLL nor-
tions of the municipality. The mere fact, thereforc,
that more licenses have been issued in another neighbor-
hood than presently exist in the vicinity in which appel-
lant's premises are located, does not indicate that re-
spondent is arbitrarily and without uniformity applying
an alleged municipal policy in unfaoir discrimination of
applicants in the absence of =z sh0w1ng that thc two
neighborhoods are similar. :

"Likewise the issuance of two licenses after
upppll@nt?s *ppllCithH was denied is of no ojgnliicanC@
since these licenses were not issucd for premises in the
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vicinity of appellant's and there is nothing to show
that they were issued for premises in a vicinity already
adeguately provided for."

The action of respondent is affirmed.

D. FREDERICK BURNETT,
Commissioner.
Dateds December 21, 1935.

BOOTLEG LIGUOR - INFORMAL DISCUSSION OF THE PROBLEM.
December 23, 19345

The following news item is reprinted from and with
acknowledgment to the Gazette of High Bridge, New Jersey. Whoever
wrote it evidently knows what he is talking about. The picture
presented is clear and substantially accurate. Because it ap-
plies to counties besides Hunterdon, I deem it helpful that the
public should know out of what stuff bootleg is made.

It is reprinted subject to the following comments:
(1) I do not know about the alleged political connections of
still owners. If I did, T would act; (2) There is also much
bootleg cracked from denatured alcohol with resultant poison
still remaining in it in varying degrees -- 1f well done, always
a trace remains; if poorly done, then blindness, paralysis,
creeping death! (%) Very 1little confiscated alcohol iz good
enough for State institutions except for radiators, etc.--even
then, it often rots the hose; (4) Signed letters will always:
be treated in sacred confidence and the name of the informant
never disclosed to any one. They are far more helpful than
anonymous tips. :

D. FREDERICK BURNETT,
Commissioner.
Reprinted from the High Bridge (N. J.) Gazette:
' "THERE'S STILLS IN THESE HILLS

Still Making Illicit Liguor in
Hunterdon Despite Passing
' of Prohibition

SOME GOOD; MUCH BAD

"The bootlegger 1s still operating in Hunterdon County
and making good profits despite the fact that Prohibition has
long since gone into the discard. The making of beer, however,
has practically passed out of the picture with the exception of a
few families who are still msking home brew.

"The illegal breweries that flourished during the Prohibi-
tion era in Hunterdon County were pretentious concerns and in
some of the larger counties officers raided plants that were
worth fully & quarter of a million dollars.

"Therce are very few Americans engaged in this illdicit
business. #ost violators are Italian, Hungarian and Polish. They
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comc¢ out from the cities zand buy or leasc aon isolated farm

in the hills or mountains and set up a still in the cellar.
Lately these have not besn on such an elaborate scale as in

the Prohibition days, but officers rcport that they occasional-
ly find stills worth several thousand dollars. Somc¢ of the
little fellows can makc wq1sky with o $15 still.

"he raids made in this county disclose a widce
varicty of 1llicit liguors. The various brands include apple-
jack brandy, ryc whisky, plain alcohol made from sugar, ycust,
water and sulphuric acid, molasscs sometimes beling usced in-
stead of sugar. There arce also peach brandy and alcohol made
from stale bread, potatoes and potato peclings, or anything con-
taining starch. There is also considerablce corn liquor which
is made by putting corn in = vat and letting it ferment. Some-
times ordinary corn fceed and cracked grain 1s used but  this
method is not very popular now beccausce the materisl comes too
hign.

"Formerly the product of these Hunterdon stills was
shipped to the citles and that is still a custom with the
larger operators. Thelr method is to camouflagoe a shipmont
by pl“cing the containers in egg crates, although often it is
sent loose in milk coens. Often thesc stills arc run in
connccetion with o speakeasy where practically all the product
i1s sold to local customers.

"The large stills, wnich usually are owvned by a boss
who' has politic.l connections in the city, arc carefully guorded.
They have two or throece men watching out for officcrs and the
plant is cqgulpned with an clectric alarm system. In casc of a

raid the workmen are thus warned and maoke thelr cscapco,
generally by wcy of & tunncl. Thc boss has less concern about
uhL seizurc of the still than of the arrest of his men. When
the officers g¢: thelr men it wmeans that they have to furnish
bonds, pay their fines, cmploy an attorney ond In many in-
gtances use political influence to get them out of their
trouble.

o2

TALL the men arrested are fingorprinted and often the
offcndants are found to be fugltives from justice or men with
criminel records. LEven murdercrs have been found in these
rounc-ups.

"0fficere state that scldom do they wmeot with re-
sistance. Hlost of the violaters are uwen but 2 few women
have elso got into the business. The only reason these pcople
are making bootlcg liquor today is beccause it is profitable
onn account of the unreasonably high taxes imposced on legitimate
ligquor by the governncnt.

MWhen o still is raided by officers the paraphernalia
is wrecked and the manufactured liquor taken to the Newark
neadquarters of the Alcoholic Beverase Cormuission. After the
casc is finally disposed of such liguor as may be found to bo
of high standard 1s donated to vavious state institutions for
nedical use.

"The authorities who make the raids get their tips,
not go much by sleuthing around themselves, as by information
supplled by complaining ncighbors, or leads prov1aed by the
County Prosccutor. It is also intercsting to note thot stills

arce often located by officers on tipg provided by rival boot-
leggers. Qpbuu'bﬂuiqy neighbors report suspicious places but
1n nuhy Lnﬁ*oqcos when the officers run Lhcm dovn, they find

am unfounded.
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S 4PPELQLEE DECISIONG - HAYCOCK v, ROXBURY

FRED HAYCOC
4Lppellant,

)
)
—VS- ON APPEAL
TOWNSHIP COMMITTEE OF THE ) CONCLUSTONS
TOWNSHIP OF ROXBURY (MORRIS :
COUNTY) )

Respondent )

U T T e T

Howard F. Barrctt, Esqg., by Clifford Manser, Esd.,
Attorney for Appellant.

Oscar Bensorn, Chairmen of the Township Committec,
For the Respondent.

BY THE

Appcollant aeppecls from the denial of his application fou
a plenary retall consumption "L\n“u for H¢emi"eﬂ located at
the northwest corner of New Jersey Route #6 and Dell Avenue,
Roxbury Township.

Responcent contends that the application was properly
denicd beca"sc a sufficient numbcr of picnury retall comsumption
licenses have becn igsued in Roxbury Township ond the issuance
of an additional license would be socially undesirable

Roxbury Townsvn ), with a population of zpproximately
4,000, now has thirtcen (18) consumption placcs. ive of these
places are in the Sﬂ”TSLlJ populated Kenvil sccetion, where ap-
nellant!s promises are located. all tahrec Township Committeenmen
cstified that thore were enough places in the Township.

Appelliant did not produce ﬁny contrary evidence but
argued:s (2) €ince no formal limitution of the nuabcer of licen-
ses had been adopted by respondent, its present contention 1s
legally JLV&7I (b) Since the neanrest 1jcwngc“ nlocee in the
Tovmshiy 1s a half mile from appeliontts preuises, the lssuance
of & license therefor, “qurﬂ¢53u of the total nuwber in the
Township, 1s socially desirable

a munic*“‘li%y to rcfuse to issue a
number have already cn dssued, cven
limitation of nunper of licenses to
be issued, 1s ibail vs. Burnett, 115 §. J. L. 254,
Bulletin #79, s““ County Drug Co. Vs, Hewton, BU¢lO—
tin #47, Ttem #5; wﬁiﬁﬂi vs. Verona, Bullctin #91, Item #4.

4]
~s

license wh:r:
in the absencc

(b) It is true that the nearest licensed place within
the Township is approximately Onowﬂaj¢ wile from appellant's

prenises. t appears, however, that LJQ re 1s another licensced
nizce within 50OG feet aithough that place is in an adjolining
muwicip“lit” The respondent might nroucerly toke that fact
into consideration. Skwora ve. Trenton, Bulletin #8587, Iten #7.
There is no covidence that the reasonable needs of the community
demend the issuance. of an additional licensed place in that
vicinity Neither appellant nor any of his witnesses go tes
fied. hﬂﬂﬁljwﬂt slaced his prin01ﬁul relionce upon.the Sk
case, suvra. There the City contended that there wore oncugn
nlaces in the neighborhood but it appeared that the Cilty had
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never adophted or uniformly applied any policy with reference to
the number of licensed places existing in any given vicinity.
On the contrary, the fact appeared that "Respondent hcs hereto-
fore issued as many as five or six licenses for premlses in a
cingle block. See Kaplan vs. Trenton, Bulletin #41, Item #9.
Throughout the municipality licenses have been 1gsued with
”bundcn, the distences intervening between the licensed premises
in numerous instances being considerably less than one block.n
There 1t appeared that the reason alleged in defense at the
appeal was not the real reason for denying the application, and
the action of that respondent was there reversed. Here the
good faith of the present respondent is unchallenged. The at-
tempted analogy therefore falls.

3

The action of respondent 1z affirmed.

D. FREDERICK BURNETT,
Cormissioner.
Dated: December Z1lst, 1985,

APPELLATE DECISIONS - ERRATH v. MIDDLETOWN

FRITZ ERRATH, )
dppellant, ) ON APPEAL
~VS- ) CONCLUSIONS
TOWNSHIP COMMITTEE OF THE ‘
TEYNSHIP OF MIDULETOWN )
(MONKOUTH COUNTY),
AY
).

Respondent
John V, Crowell, Esg., by Frederick . P, Pearse, Esq.,
Atto“nvy for Appellant.
gnyder, Roberts & Pillsbury, Esqgs., by Howard W. Roberts, Esq.,
Atto;nugs for Resgrondent.

BY THE COMMIGEIONER:

Appellant appeals from the denial of his application for
a plenary retail consumption license for premises loceted at
Headdon's Corner, Hiddletown Township.

Respondent contends the application was properly denied
for the reason, among others, that there are a sufficient num-
ber of licensed places in the Vioinity of appellant's premises
and the issuance of an additional license in said vicinity would
be socially undesirable.

- Appellant’s premises are in substantlally the same
ncighborhood as premises for which respondent had already denied
an application on the same ground .as that now alleged. That
denial weas appealed to the Commissioner, and respondent's findin:
that there were a sufficient number of licensed places in that
particular vicinity was held reasonable cause for the refusal to
issue an additional license. Snyder vs. Middletown, Bulletin
#56, Item #2. No cevidence was “introduced in the present casc
sufficient to alter this finding

Accordingly, the action of respondent is affirmed.

D. FRIDERICK BURNETT,
Commissioner.

Dated: December 28nd, 1935.
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PELLATE DECISIONS -~ METHODIST EPISCOPAL CHURCH v, VERONA
ET ALS.

AT
i
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THE HETHODIST EPISCOPAL )
CHURCH AT VERONz,

R

Appellan ON_APP@AL
ppeilant, CONCLUSTONS
-V G

MAY0R AND COUNCIL OF THE
BOROUGH OF VERONA, -nd SARNETT
FPREEDMAN , PIETRO SCOLA JJ;Q*~
MARY 5COL.,

o

N~ p—e N

] ~~

Hobart & Minard, Esgs., by Ralph . Cocper, Esi.,
Attorneys for appellont.
xman, Esc., attorney for Respondent, Mayor and
Council of the Borough of Verona.
Reed & Reynolds, Lsds., by Everett 3. gmith, BEsq.
Respondents, Barnett Frecdumon, Pi
lary Scola.

Chester C. Reco

, Attorneys for
ctro Scola and

BY THE COLMISSIONER:

@Dpnll”rt appeals from the ction of feprﬂdOﬂt fayor
and Council of the Borough of Ver in rencwing a plenary
retail distribution Llicensc issucd to respondent, Barnett Freed-
nun, for premiscs ot 652 Bloomfield nvenue, Verora. Appellant
has named Pietro and Mary Scola as D“rties because they own the
building in nﬂlbh the licensed premiscs arc locoted.

O
va

Appcllant raises 2t the thresheld the technical claim
that the rencwal application wao not properly advertised. Scc-
tion £& of the Control act provides: : »

nEvery aspplicant for ¢ licensc sholl couse a notice of
intontion to make such application to be published in a
form prescribed by rules and regulations, once a week

S

for two wocks successively din o newspoaper 3¢, 1

Respondent licenscc's notice of intenticon was published twice,

but inadvertently the first advertisement described the premiscs
sought to be liccnsed ss 644 Bloonficld Avenue instead of 652
1

Bloomfield Avenuc. ©Since the first advertisement described the
licensed pncr13§u incorrectly, it is invalid ”h:s is a fotal
defect. rotto v, Trenton, Bulletin #4686, Itom #11, wheore it wos

saids

"Scetion £ of the Control Act provices tnat
cvery applicant for o licensce shall cousce a notice of
intention to make such application to be published in
a form prescribed by rulcs and regulations. The Com-
nissioneris rules and recgulations reguirce that the no-

Ctice eof dintention include the address of the prendses
sought to be licenscd. The purpesce >f reguiring the
ﬂdV‘?tlbLﬂg of notice of intenticn is to ncke the ad-

vertiseuent a nediun through which 211 bona fide

objec ?hﬂJ might be accorded a feir ﬂburlﬂu. The dis-
closure of the location of the prcmises scught to be
‘licenscd die of tho utwmost importance in eﬂwbllng perscns
residing in the vicinity o nake known their objections
to the iszsuance cf a license for such gl Failure
to moke such disclosure renders the advertisciuent fatally

defective even though thore was no intentin to ceceive
on the part of appellant. ‘
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"Hor can respondent walve the requirerents of the
act ond the rules anc regulatlions governing the advertis-
ing of notice of intention, for such reguirenents are
jurisdictional prercguisites ¢ the consgideration of any
application. Jurisdiction to issue a license, when there
has not been completc coulll%nce with the statutory re-
quﬂ“omgnuo pwwtalans to the application, cannot be ac-
guired by consent.?

The “ntnntl,n of appcllant on the werits is that no
1lic beverage license nay be issued in respcct to the pron-
¢ 52 Bloonfi 1 Av.nue on the ground that the preciscs then-
selves are subject to a restrictive covenant against the sale of
alecholic vabrauvd, ~

LAppelilant “alcUqu that ordinarily restrictive covenants
arc not pr)0arl“ the hcorﬂ af Wiconse issuing authoritics but
are cognizable zuru”o Barncgat Beach ssso-
cilation v. Bust 7 \SUb- Ct. 188%); Gamblc v.
Avon-by—the-ves

#6, Brizshton Hotel v, Loder,

<§<§H<\\i-—‘
c+
\

BquotLD #41, Tten YV, Qtlantic City, Bulletin #58,
Iten #8. Its &T”HMO“L lw hcwc a1 that the liceonsed preouises
7 9 9 it

er
in qu“ftluq arc subject to a restrictive covenant which was orig-
inally imposed by appellant wh i uonvaycd this very property
to the Berough of Verona in 1910, and was rﬁﬁrposed by the
Borougi by the dzed of 193 vhereby 1t conveyed the groperty to
respondents, DJLCVW and %wry Scalaq While 1t 1s truc that the
coveniant was su scsed and reinposed, appellant suggests no
regson why that should lead to a differont result in law. The
fact that a?pclldﬂt luapoesed the particular restrictive covenant
and the municipality reingoscd 1t in nowise enlorges the Juris-
diction cf the Su,te Cowszissicner ag a licensc issulng authority.
If, as appellent contends, the land now owned by the ros;uudcntwy
Scola and wife, 15 subject to the burden of the covenant and
appo_*ant is entitled to its beneflt and there has been o broeuach
thercoiy, 1t i1s @ private controversy cognizable only in the ulVlm
courts. The plain renedy of appellant de to prosecute . its-caus

in the Court of Chancery which nas juriscdicticn of the uubgcat
natter anc of the partics nccessary to o deternination. The
funetion of the State Coumissioner 1s to enforce the alcoholic
beverage law. Enforceuent of restrictive covenantes in nrivate
deeds is the function of the courts.

So far as the nerits of this appcal arc cincerncd, the

cpondent issuing cuthority 1s affirved. The licensc

itself, however, was ioproperly issued because of the lack of
nt. For this purpose the cesce is roeversed and

proper adver s
the license oI colled with leave reserved to respondent,
ke a new application.

action of

Freednan, to wa

Since appellant docs nct guestion the perscnal fitness
of th‘ 1icensee, or the propriety of his conduct of the busincss
under his prior license or uncer the renewal imgr»”idﬂn+ly '
gra nuo“ s aforesaid, or the uit&0171uy of the Licensed prceualses
ag such, an application for o special perwit will Le entertained
authorizing the continuance of th business pending considera-
tion and dc,uf‘ln”thn by res ,an lent issulng cuthority of a new
application if same is filed and the nccessary procedure pursued
with dispatch. Cf. Ro Pagsuic Flks, Bulletin #80, Iten #4.

D. WREDEPICK BURNETT,
Coumisgsicner.

Dated: Decewuhber 23rd, 1935.
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6. APPELLATE DECISIONS - CRISONING v. BAYONNE.

LOUIS P. CRISCNINO,

tppellant, ON LPPEAL
_ve- CONCLUSTONS
BOARD OF COMMISSIONERS OF THE
CITY OF BAYONMNE,

N—” N N N

Respondent

Trv1ng Meyers, Eog., At orney for Appelen .
Raymond d, Cu&dy, Esqg., Attorney for Respondent.
John Joseph Foerst, Esq., Attorney for Objectors.

BY THE COM#ISSIONER:

Abpollj 1t appeals frowm the denial of his application for
a plenary retall consumption license av 941 BroadWay, Buyonne.

, Respondent contends that the application was properly
denied because there i1s a sufficient number of licensed places
presently operating in the vicinity of the prcmises sought to be
licensed adecuately to supply the demands of said vicinity, and
the issuance of an additionzl license therein would be socially
undesirable. -

The right of 2 municipality to deny an application where
the issuance thereof would rosult in the existenuc of too many
licensed places in any gﬁven vicinity is well settled. Bader v.
Camden, Bulletin #44, Item #8; Furman v. qDPlnEil 1d, Bulletln
#49, Itcm #6; Clement v. Loder Bulletin #5&, Item #5; Faccldomo
v. Union Bezch, Bulletin #55, Item #8; Hoenelt V. Huwolth4 Bulle-
tin #57, Item #11; Voos V. Unlon9 BUWIOtﬂn #75, Item #1; Redfern
v. Kea noburD“ Bui1ct1n #81, Item #7.

nopbllqn+Y" premises arc located at the northwest corner
of Broaowuy and West 45th Strcet, Browﬂwéy being the principal
business strect of Bayonne. The slde strcets, especially in the
northcrn part of the u?uy, wnere the premises in gquestion arc
located, are strictly residential. Broadway runs north and -
south. The four blocks on Broadway from 43rd to 47th Sireet, in
the center of which, at 45th Street, is the appellant's premises,
nave no licensed places,but this causes only slight inconvenience
to the thirsty for on the ten blocks on Broadway from 39th to
49th Street there are thirteen (15) plenary retzil consumption
licenses - rcally thirtcen (1%) in six blocks - some to the
north and some to the south of appellant's premiscs. No argu-
ment on these focts 1s necesgsary to demonstrate that respondent!s
determination that the existing places in the vicinity were suf-
flClenL to take care of the needs of the residents thercin, was

asonable.

The real stress of appellont's argument, however, 1s
laid on the fact that respondent had never adopted or uniformly
applied any policy or excrcised any procaution #ith reference to
the number of licensed places existing in y given vicinity,
and that the denial of appellant's “lelCdthn was, therefore,

uwely arbitrary. Skwara et al. v. Trenton, Bulletin #57,

Ttem #7. .If this werc the whole story, I should discount the
sudden it of virtue anu hold the denial unrcasonably d¢iscrimin-
ory. I do not find, however, any smug and complacent attempt
by the issuling authoritics to invoke wlack of socicl desirabil-
ity", an cmpty phrase unless backed by facts, as an "out" or as

a cover for brazen persconal or political favoritism. Rather I
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find a sincere, carncst attempt to judge each case on its own
merits. The unanimous denial in the instant casc was supported
by fair reasons, the strongest of which were the strenuous pro-
t@sts of residents in the immediote vicinity and the thirteen
88 S0 clos* at haac. The overcrowded conditions to which ap-
pellant adverts were not created by respondent issuing Board as
in the Skware ca", but by their predecessors in office whose
terns explrcﬁ in May, 1985. The nere fact that the old Board
issued licenses Dcyond the saturation point and the ncew Board
has gotten but slowly into stride, is no recason why the Board
should not turn over a now leaf or Why the mistokes of the
past should be perpetuated or, as here sought, be extended. - In
Murphy v. Trenton, Bulletin n76 Tten Llu, it was held that that
the incoming City Councll wns ehtltlcl to a clear chance to use
its new broom. In Rajca v. Belloville, Bulletin #101, Iteum #1,
it was held that the fact that proper ?bscvlctlve maSUrCo were
not aﬁopt G at the tinme when lLCUnsbw were originally issued in
neighborhoods aliready JVPPL“WNJO( was no reason why the mistake
should cecnmpel the issuance of even nore unncecessary licenscs.
In this case, as well as the twu cascs last clted, I asssunc a
bona fide desirc on the part of the issuing authority t.o keep

down the number of licensad proLlsos to a polint which is social-
ly desirable and to rectify the nistakes of the past. So be-
o

lieving, I find no unreasonable d¢&0“¢u ation.
The action of resnondent ie affirmed.
D. %RL ERICK BURNETT,
Comissioner.
Dated: December £4th, 19305.

APPELLATE DECISIONS - STEIN v. WEST NEW YORK

JULIUS STEIN, )
Appellant )
—-VG- . ON APPEsL
N . ) CONCLUSIONS
BOARD OF COMMISSIONERS OF THE /
TOWN OF WEST NEW YORK, 4)
Respondent

Mechan Brothers, ;sasf, by John J. Mechen, FEsg.,
attorneys for appellant.
Irwin Rubenstein, Esq., Attorney for Respondent.

BY THE COMMISSIONER:

» Lppeliant appeals from the denial
a plenary retall consumption license at 233 Seventeenth Street,
West New York.

At theo hearing of the appeal, 1t appeared that or
October 15, 1935, after appellantt's application had been denied
respondent acopted the following resolution:

MWHEREAS, 1t appears that the number of premises
licenscd tw SCLl Alvdh@ll? Beverages at retall 18 morc
than sufficient to take care of thc needs of the Community,
and

1 of his application for
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WHHEREAS, it will be for the best interests of
the people of West New York if the standard of such
nlaces is roised to as high o plain as possible, and

"WHEREAS, this end can be better accemplished
and the interests of the Community better scrved, by
limiting the number of licensed plzces, be it further

"RESOLVED, that the following resolution be and
is hereby adopted to limit the number of Plencry Retail
Consumption Licenses in the Town of West New York;

"(l) Hereafter no Plenary Retall Consumption
Licensc shall be dissued unless or until the number of
such licenses iszued and outstanding shzll be less than
scventy (70); when the number of such licenses 1ssued
and outstanding shall be less than Seventy (70), new
licenses may be issued, but, no ncw licenses may be
isgued which will cause the number issued and outstand-

o

ing to be greater than Seventy (70).

"(2) This limitation shall not apply to such
licenses issued prior to the effective date of this reso-
lutiong neither shall it apply to the renewal of such
licenses nor the transfer therecof as provided by Chapter
436 P. L. 1933, os anended and supplcmented.

"(3) This limitation shall not apply to the
renewal or transfer of licenses which have been issued
in accordance with the provisions of this resolution.

n(4) This limitation shall apply to all licenses
which have been surrendcred or revoked.®

There are presently 87 consumption licenses issued and
outstanding in West New York. Hence, if the limitation to 70

is valid appellant comes within 1t.

Appellant does not question the reasonablencss of the
limitation of plenary retail consumption liccnses in West New
York to seventy, nor does hc question the propriety of the rule
laid down in Franklin Steres v. Elizabeth, Bulletin #61, Itcm #1,
that & municipal ordinance enunciating public policy may properl;
be congidered by the State Commissioner although enacted after
denial of the particular application, where it was said:

"Souncd public policy reguires that if a special
privilege is to be given, the grant pust be consonant
with such policy at the time the grant is nade.
Whether a licensge should be issued is not a game of
legal wits or abstract logic, but, rather, a solemn
determination on all the concrete facts, whether pre-
sented originally or on appeal, whether or not it is
prover to issue that license. It is not a uere umpire's
cdecision whether or not sovne cdninistrative official
previcusly nade a nove >ut of order or errcd in tech-
nique or did something which by strict rules he -had no
right to do, but rather a final adjudication whether
the license should be issued NOW,"

Appellant argues, however, that respondent 1s estopped
to deny his application becausc in relilance upon respondent's
alleged representation that the cpplication would be granted,-
the premises sought to be licenscd were extensively altercd and
repaired.’
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Dated: December 24, 1935,

The owner of the premises testified that the Mayor of
West New Yorlk made these representations to him on August 18,
1935, when hc, the owner, together with appelldﬂtg appeared at a
meeting of the Board of Comm1 ssioners and inguired as to whether
a license would he issued. Appellant, however, although recall-
ing the conversation generally, did not remcuber whether the
Moyor actually said the application would be granted. . The Town
Clerk denicd that such representations had been made and testi-
fied that the Mayor merely told the owner that if an applica-

‘tion. were filled and 1f there were no objections he, the MWyor,

didn't see any reason why it should not be granted. It is not
suggested that the Board of Commissioners, as such, took any
action, formal or ctherwise, upon the oral request of appellant
or his landlord; no motion, resolution or ordinance was adopted
or minute made. ) '

Without regard to whether an estoppel may be worked,
the evidence in the instant casce as to the alleged rcprcsenta—

. tions is so indefinite, meager and upsatlsf&ctory, that it cannot

be accepted. Zdenek v, Froaho]d Bulletin #76, [tewm #9,

" The action of respondent is affirmed.

D. FREDERICK BURNETT,
Commissioner.

&PPMLMATU DECISIONS — CASO v. BELLEVILLE

|ANTHONY JOSEPH CASO, )
| ~Appellant, )
~Vs- ON APPEA
BOARD ¢ | )  CcoNCIDETONS
'BOARD OF COMKISSIONERS OF THE . | e
POWN OF BELLEVILLE, )
Respondent )

S e e e e e w— e e mm e e e

Thomas C, ;DLQLV'@‘LLL“B Esqg., Attorney for Appoll“nt.

Lawrence E. Keenan, ESq., Attorney for Respondent,

BY THE.COMMISSIONER:

App0]1¢nt appeals from respondent's order suspending.
appellant’s plenary retall consumption license for thirty (80)
days.

The filing of the appeal automatically opérated as a

stay of the order of suspension under Section 28 of the Control
"Act, and an order was entered by the Commissioncr requiring re-

spondent to show cause why the effect of the order of suspension
of ﬁopellan s license should not be stayed. At the return of

this order, respondent introduced no ev1unnce. From appulldnt's

evidence it appeared that the action .of respondent was prium

facie crrone ous, that appellant would suffer irreparable JﬂJury,
and the subject matter of the appe2l, to wit, the exercise of
the privileges conferred by the liacnse vovl be subst antially.

impaired, 1f the stay were denied. Accordingly, the operation of
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responcent's order of suspension was stayed pending final deter-
mnination of this appeal.

At the final hearing respondent contended that appcl-
lentts license was properly suspended because appellant had
failed to preserve peace and order in his establishment on
August 8, 1985,

The evidence establishes that on the day in question a
brawl occurred on appellant's premises cduring which one of the
patrons struck another with a bottle. In the coursc of subse-
quent criminsl proceedings tried before the Town Recorder, one
of the participants in this affray was convicted of criminal
asgault, the Recorder finding as a fact that the fight occurred
in appellant's licensed premises. Appellantts sole defense to
the charge was that the brawl occurred outside of his place.
The testimony of appellant'!s bartender, his brother, fully sub-
stantiates the finding of the Recorder. The record is sufficicnt
to justify the finding of respondent that appellant violated
Rule s#5 of the Stote Rules Concerning the Conduct of Licensees
and the Use of Licensed Premises (Bulletin #48, Item #1), which
provides:

n5. No licenseec shall allow, pcrmit or suffer
in or upon the licenscd premises any disturbances, brawls,
or unnecessary nolses, nor allow, permit or suffer the
licensed place of buslness to bhe conducted in such manner
as to become a nuisance.n ‘ '

The suspcension ordered was thereforce justified. It is

~a salutary exercise of disciplinary power to impress licensees

that they ore responsible for keeping the peace in their taverns
at all tines, :

It is unnccessary, therefore, to consider respondent's
other rcasons.

The action of respondent is affirned. The order hereto-
fore entered staying the suspension pending the appeal i1s hereby
vacated, effective December £7, 18935, on which date the respon-
dent!s order of suspension will become effective and remain eoffec-
tive pursuant to its terms for thirty (30) days.

D. FREDERICEK BURNETT,
. Comnissioner,

Dated: December £4, 1935.

SOLICITORS! PERMITS--MORAL TURPITUDE--FACTS EXAMINED--
CONCLUSIONS.

Deccmber 23rd, 1935.

Res Application for Solicitorts Permit - Casge No. 20.

Application was filed for solicitor's permit pursuant
to the provisions of P. L. 1935, c. 2B6. In his guestionnaire
applicant admitted "One conviction during prohibition on charge
of possgession. Tricd and finedn. Notice wae served upon him to
show cause why his application should not be denied on the ground
that he had been convicted of a crime involving moral turpitude,
and a hearing wag duly held,
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At the hesring applicant admitted that in 1928 he had
been convicted for the posssssion of liguor and served three
months in jail; that in 1930 he had pleaded guilty to a charge
of possession and transportation of alcchol and received a
suspended sentence; that in the same yesar he had pleaded gullty
to maintaining a disorderly house, the charge arising out of the
fact thaet illieit liquor had been found upon premises managed
by him, on which conviction he was fined $100.00; and thet in
1932 he had been tried in a Court of Special Sessions, found
guilty of possession of & slot machine and fined $50.00.

It appears from the cvidence ana frow our investigation
that the first and thierd convictions mentioncd above resulted
from the finding of smell guantities of liguor in o restaurant
managed by applicants; that the second conviction uwentioned above
followed the discovery of ligucr in the private automobile of
the applicant, nud that the conviction last mentioned above fol-

lowed the finding of a slot machine in the restaurant which he
managed. There appear to be no aggravating circumstances and,
hence, I believe that ne moral turpitudce is involved in any of

the convictions scot forth herein.

In Bulletin ;#406, Item #3, 1t was held that thrce con-
victions under the Prohibition Law, if not involving morzl tur-
pitude, should not pernancently disgualify a licensce.

The question that prescnts difficulty in this case is
the misstetement in the guesticnnaire. At the henring applicant
adritted that the answer was incorrcct, but testified he had
been ndviscd tce put dowrn thce fact that he had been convicted and
"they would lock that up". The explanation is unsatisfactory.
As the Commissioncr said in the case of Galce v. Newark, Bulle-
tin #95, Itom #63

"Licensees arc to obey the law and make applications
which are absolutely true. They arce not to run out on

the alibi of 'advice'. The only geod advice is to comply
strictly with the law. Poor advice is no defensc.!

In view, however, of the fact that the applicant apparcently has
not been involved in any viclations of the law since the Control
Act went into effoct, his frankness at the hcaring, and the fact
that none of the convictions involved 2 crinc showing turpitude,
the applicant should be given the benefit of the doubt in de-
termining whether he knowingly misstated any wmaterial fact. It
should also be noted that his guestionnairce was submitted prior
to the time the Commissioner issued his warning to licensecs and
applicants in the case of Gule v. Newark, supra.

Uncder all the circumstaonces, and without condoning
the action of applicant in answering 2 naterial guestion incor-
rectly, it is roccomiended that the applicaticen for solicitor's
perult be granted,

Edward J. Dorton,
Attorney-in-Chief.

Disapproved.

He deliberately answered folsely by stating one conviction when
he knew there were three. He said he was fined, when he knew he
had scrved three months in the cocler. His frankness, whon cor-
nered, coumes too late!l What elsc could he do® 4 person worthy
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10.

11.

to have a solicitor's privilege needs no warning that his sworn
application must state the whole of the truth and nothing but
the truth. The sooner applicants learn that Mouts® and alibis
are out of style, the better. I have no mawkish sympathy for
those who lie. ‘

The application is denied.

. FREDERICK BURNETT,
Commissioner.

HOSPITALS - SALES OF ALCOHOLIC BEVERAGES BY HOSPITALS TO BONA
FIDE PATIENTS THEREIN ARE NOT PROHIBITED BY THE CONTROL ACT
WHEN MADE PURESUANT TO PHYSICIANS' ORDERS OR PRESCRIPTIONS.

December 24, 1985

Newark Bath Israel Hospital,
Newark, New Jersey.

Gentlemen:

I have before me your letter of December 1llth. As I
understand 1t, the situation is that hospitals dispense alco-
holic beverages for medicinal purpeses and, in the case of pri-

vate and semi-private patients, charge the patients therefor.

The -Alccholic Beverage Control Act, Scction 28, provides
that hospitals may purchase and use 1cohol¢c beverages for the
compounding of physicians! pres OTlpthﬂu, and for the propﬁrw~
tion of mixtures and medicines unfit for use as boverages, "and
for dispensing to patients in accordance with phyaicians! ordera
ana prescriptions, without liccnse therefor", subject to rules
and regulations.

To date, no rules and regulations affecting these mat-
ters have becen promulgated sc the statute alone controls. In
accordance therewith, hospitals may, without cbtalning any 1i-
cense, dispense slcoholic beverages to bona ride paticents there-
in upon physicians! orders and prescriptions

As to ch%*ginp patients for the alcoholic beverages so
used, which procedure I unders tqnd to bc common with that fol-
lowed with vrespect to the charges made for other services and
prcparations which hospitals provide, I rule that such charge,
when incurred pursuant te physicians' orders or prescriptions,
ig not prohibited by the statute and therefore may be made

Very truly yours,
D. FREDERICK BURNETT,
. Commissioner.

DANCING -~ LICENSES - WITHIN MUNICIPAL POWEHR.
December 24, 1935

Peter Menzok, Borough Clerk,
Hanville, New Jorbxvo

Dear Sir:

Therc is nothing in the Alcoholic Bevor‘gc Control iAct
or in the rules and regulations of this Department which would
precvent the Buf@u?h Coun011 from imposing a fec to licensc danc-
ing upon premises alrcady licensed to sell alcoholic beverages
and this regardle*s of whether or not a fec is charged for the
dancing.
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There are, however, other dupects of the question
to consider. TIt.is doubtful that such a license fee could
be imposed solely upon those holding alcoholic beverage
licenses. To be legally sound, it may have to be imposed
upon all premises allowing dancing regardless of whether or
not they are also licensed for the sale of alcoholic beverages.
As to these questions of local municipal law which are not
matters of alcoholic beverage control and, therofore, outside
of my jurisdiction, I suggest that you consult your Borough
Attorney.

Very truly yours,
D. FREDEBICK BURNETT
Commissioner
19, MUNICIPAL ORDINANCES — VALIDITY -~ SOLICITATION - LICENSED
PLACES - HEREIN OF WWOMEN CONVERSATIONALISTSM

Vecember Z6, 1985.

Arthur C, Malone, ity Clerk,
Hoboken,
New Jersey.

Dear Sir:

I have before me the resolution adopt d by wvour
 Board of Commissioners on December 17, 1935 which provides:

"No licensce shall allow, permit or suffe
in or upon the licensed premises any knovn criminals,
gangsters, racketccers, pilck-pockets, swindlers, con-
fidence men, prouultutes, female impersonators, women
conversationalists, or other persons of ill- lepute,
nor permit the assembling of females in the licensed
premiscs for the enticing of customers or making
assignations for improper ourposesen

It is heartily approved as Oumetted ex (cept as
to "women conversationalists®. That is too big an order!
It would exclude them all!l King Canute lost out trying
a much easier task!!!

The salutary force of your rosoWutlon is nowise
weakcned by such elimination.

Very truly yours,
D. FREDERICK BURNETT
Commissicner

December 20, 1935,

D. Frederick Burnett, Esqg.,

I am advised by our City Clerk, Mr. Arthur C. Malone,
that he scnt to you on December 17th, 1935, a copy of a
resolution duly passcd by the Board of Commi:sioners of the City
of Hoboken, concerning the conduct of plenary retall con"umption
licensees and the use of their premises, which provided among
other matters that saild licensees ohOUld not permit the zssembling
of females in the licensced premiscs for the ¢nticing of customers
or making assignations for improper purposes.
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Sccetion 37 of the Alcoholic Beverage Control Act
appears to call for your approval first obtained. Will you
therefore approve such rule and rcgulation and furnish me with
such evidence of your approval as 1s customary.

Back in 1901, the then governing body of Hoboken, the
Board of Council, passed what was known as its bar maid ordinance,
which made it unlawful for any owner, proprictor, kceper or
agent of any hotel, inn, tavern, housc of public entertainment,
saloon or eating house, or other puollc place where intoxicating
drinks were sold, ‘to employ or permit the cmployment of any
female, at any such place, to se¢ll, vend, offer, procure, furnish
or distribute any spiritous, vinous, malt or brewed liguors, or
any intoxicating drinks whatsocver, or to employ any female as
women conversationalists for the purpose of attracting perscns
to such places, or to permit the assembling of females at such
places as aforesald for the purposce of cnticing customers, etc.
This ordinance exempted the wifc of the proprictor from the
provisions of the ordinance.

This ordinance wes sustained by the Supreme Court in
the casc of HOBOKEN v, GOODMAN, 68 N. J. L., p. 217. The Court
there held it to be valid police regulation of the sale of in-
toxicating drinks that women shall not be cmployed in connection
therewlth. Justice Collins there held that the debarring of

- women from forming part of the allurcments of drinking places
was a wise one.

In the case of HOROKEN v. GREINER, 68 N. J. L. 592,
the licensee was convicted under said ordinance for permitting
the asscmbling of females at his saloon for the purpose of
cnticing  customers, and Justice Collins again saids "It is
difficult to imagine a course of conducting 2 liquor saloon
more deserving of rcprobation than the pelmlttlng the assembling

—

there of women for the purpose of enticing customerstm,

In vicw of the cnactment of thc Alcoholic Beverage
- Control Act in 193%, a question may be raised as to whether
the City's Ordinsnce of 1901, whlcq dealt with the conduct of
a hotel, inn, tavern, housc of public entertainment, saloon
or OQting house, or other public placc where 1ntoxlcatiﬁg
drinks arc¢ sold, now applies to the conduct and regulation
of premises nuv1ng a plenary rctaill consumption licensc. 1
shall therefore advise the Board of Commissioners to adopt
~an ordinance prohibiting the assembling of fcnales for the
purpcse of enticing customers and prochibiting any female
from being compensated, by commissions or otherwisc, on account
of drinks had with customers. I am advisced that in some instances
the licensees nmake use of girls who drink with diffcerent men
and recceive a commission out of every drink 2s well as being
paid in additicen by the proprietor for being about the premiscs.

0] N, 1 ] . 2 .
I desire the City to be in a pc51t10n to penalize such
females under the policce powers of the City, as well as the
licenseces.

I would appreciate any suggestions you may have in
reference to such proposed ordinance or any thoughts, which
in your experience with this subject matter, you may have.

.

Thanking you, I beg tc reuain,
Very truly yours,

HORACE L. ALLEN
Corporation Attorney
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Decenber £6, 1935

Horace L. Allen, Esq.,
Corporation Attorney,
Hoboken, N, J.

Dear Mr. Allen:

. I have your valued letter and citations of the £0th,

- which were very helpful. I have written Mr. Malone acpproving

‘the resclution (copy enclosea) except as to "women conversation-
alists". Even the astute Justice Collins, writing for the Suprene
Court in Hopbcken V. Goodman, . put that fighting term in quotation
narks. ' :

0f coursc, it wculd be cut down, by legal interprctation
to persons of the same low kind as the context 1nd1cqte and would
clecarly cover even. without express mention. My policy, however, -
in considering unicipal resolutions for wogi\val, has been to
rcquire that prOhLDltCu conduct be defined in simple terus with
sufficient precision so that everyone nay know just what may not
bc done, and so to lea we no doubt as to the exact thing prohibited.
Sce Re Bailey, Bulletin #92, Item 2; Re LOVuChg Bulletin #93 Iten
5, und Rc Huwell, BullpCln #38 Ttei: 5.

I wholly agree with your advice to the Hoboken Board
that, in:view of the coLprchon31vb schecue of control adopted by
the Alcoholic Bevcrage Control Act of 1933, the old ordinance,
should be re-enacted in the forn you suggost Your position is
supported by Roche v. Jerscy City, 40 N. J. L. 257; Re McNaughton,
- Bulletin #64, Ttem 3; Re VWecd, Bulletin #98, Iten 35 Matthews
v. Asbury Park, 113 N, J. L. 205; and Re Betall nguor El rlbuto <
v. Atlantic City, Bulletin #99 Itcn 4.,

I an espccially pleascd to learn that the purposed
ordinance will apply to all offenders-as well as licensces.

Dreft af the ordinance nay be subu1tted for discussion
in adv wnee of enactnent.

Very truly yours,

’/“g L Vf/m //éz‘

Cormaissioner

New Jersey Staie Libiary



