
NEW JERSEY COORT OF ERRORS AND APPEALS.

In t h e  M a t t e r  o e  t h e  E s t a t e  ' 

o e  E e i z a b e t h  W a e s h , de-

ceased. •

A p p e a l  o e  I d a  E .  W a g n e r .

A p p e a l  f r o m  

P r e r o g a t i v e  

C o u r t .

B R IE F  O F A P P E L L A N T .

Elizabeth Walsh died December 2 5 , 19 0 4 , leaving her 
surviving four children, to wit, Ida E . Wagner, Clara J. 
Chadwick, Ellen M. Fennimore and Emma L. Deegan, 
and a grandchild Dora Meister, who is the daughter of 
a deceased child.

She left a will in which she gave all her property to 
these five representatives, share and share alike. Ida E. 
Wagner is the executrix under this will.

On December 2 0 , 19 0 7 , Ida E . Wagner, executrix, 
filed an account in the Camden Orphans’ Court. No 
citations were issued and no notice given to the various 
parties in interest.

On December 2 7 , 19 0 7 , two of the five parties in in-
terest, to wit, Ellen M. Fennimore and Emma L. Deegan, 
filed exceptions to this account. As to the other three 
parties there has never been any issue framed and no
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hearing as to their rights. The reasons given by the 
Orphans’ Court for deciding as it did would not apply 
to the parties who did not except to the account, and 
would have caused the Court, if exceptions had been or 
should be filed by them, to decide in favor of the ac-
countant.

Notwithstanding this the Orphans Court finds, not the 
amount due the exceptants, but adjudges that the ac-
countant has $ 8 ,2 0 0 .16  to be distributed according to 
law.

Decisions adverse to the executrix were given as to 
three items of discharge in the account. The principal 
item is represented by Voucher Exhibit P 2  (page 15 9 ), 
and is a claim by Ida E. W agner for furnishing a home 
to her mother, the testatrix, from February, 19 0 4 , to the 
date of her death, pursuant to contract and agreement 
made with the testatrix. We appeal from each of these 
decisions and from the finding of the amount to be dis-
tributed.

The Orphans’ Court refused to consider the merits as 
to any of these matters, upon the assumption that the 
question had been settled adversely to accountant in the 
case o f Fennimore vs. W agner and was res judicata.

T h e ; a c c o u n t a n t  w a s  n o t  a  p a r t y  t o  a n d  c a n n o t  

b e  B O U N D  B Y  T H E  F O R M E R  J U D G M E N T .

It is true Ida E. W agner as an individual is made de-
fendant in the original suit. (Case, page 8 , line 2 1 ).

This cannot make the judgment conclusive as to her 
when accounting as executrix.

Gibson vs. W illis ( Tenn.), 36 S. W., 13 4 .
Matter o f Yetter, 6 1  N. Y. Supp., i y 5 -180 .



3

As t o  t h e  e x c e p t a n t ,  P h i e i p  J .  D e e g a n ,  A d m i n i s -

t r a t o r ,  T H E  A C C O U N T A N T  I S  N O T  C O N C E U D E D  B Y  T H E

C h a n c e r y  d e c r e e .

As to the exceptant, Philip J .  Deegan, administrator 
of Emma L. Deegan, accountant cannot be concluded, 
for he was never a party to that suit.

It is no answer to say he was a party as an individual. 
Pending the suit the complainant, Emma L . Deegan, 
died. The only order which could be construed as a re-
vival of the suit appears on page 1 8 1  of the state of the 
case. It merely inserts Philip J .  Deegan as a complain-
ant.

In order that a judgment may work an estoppel it is 
necessary that the parties be brought in, in the same 
character or capacity. They are not bound where in one 
judgment they sue or defend in an individual capacity, 
and in the other as executor or administrator.

Gibson vs. W illis ( Tenn.), 36 S. W 15 4 .
Matter of Yetter, 6 1  N . Y. Supp., 17 5 -18 0 .
H all vs. Richardson, 22  Hun., 444.
Sutton vs. Read, 176  III., 69;  5 1  N . B ., 8 0 1.
Polluck vs. Cox, 108 Ga., 430;  34 S. B ., 2 1 3 .

T h e r e  w a s  n o  e v i d e n c e  e r o m  w h i c h  t h e  O r -

p h a n s '  C o u r t  c o u e d  e a w f u e e y  d e t e r m i n e  t h a t  t h e

QUESTIONS P R E S E N T E D  I N  T H I S  C A S E  W E R E  A D JU D IC A T E D

b y  t h e  C o u r t  o e  C h a n c e r y .

The record of the Court of Chancery (the bill, plea 
and decree) will not show it. It shows merely that the 
defendant failed to prove the consideration pleaded. It
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does not even show that the question of compensation 
for services was considered by the court. The testatrix 
might well be indebted to her daughter and yet that not 
be the consideration for the transfer.

Exceptant offered the record in the Chancery case 
(page 15 6 , lines 30  to bottom) but did not offer testi-
mony as to what the proofs were nor what the Court 
considered in that case.

The rule originally was that in determining to what ex-
tent a judgment is an estoppel the Court must look to 
the record alone.

2 Black on Judgm ents, Sec. 623.

This has been modified so that the rule is now stated 
as follow s: “ The record must show that the same mat-
ter might have come in question on the former trial, and 
then the fact that it did come in question may be shown 
by extrinsic proof.”

2 Black on Judgm ents, Sec. 624.

The opinion of the Chief Justice, although no part of 
the record, indicates that the decree rests upon the ground 
that the consideration proven, although it might be per-
fectly good as to some of the assignments, did not apply 
to the furniture nor the $ 1,0 0 0  in money.

Fennimore vs. Wagner, 68 Atl., 230 .

There is no evidence from which the Court can find 
that it rests on any other ground..

The burden of proving the identity of the questions 
determined is on the exceptant.

Russell vs. Place, 94  U. S ., 606.

He has absolutely failed to do this.
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E v e n  i e  w e  g o  b e y o n d  t h e  r e c o r d  a n d  p r o o e ,  i t

C A N N O T  B E  S A ID  T H A T  T H E  Q U E S T IO N S  H E R E  P R E S E N T E D

h a v e  b e e n  a d j u d i c a t e d  a d v e r s e l y  t o  a c c o u n t a n t .

The most that could have happened in the Chancery 
suit is that Mrs. W agner would have been required to file 
an account in that Court.

Page 3 2 , lines 29  to bottom.

In such an account Mrs. W agner would have been al-
lowed all just credits and allowances.

An executor, by submitting to account, does not lose 
his right to retain for an indebtedness due him from the 
estate.

Campbell vs. Campbell, L . R ., 16  Ch. Div., 198-2 0 1 .

An account is defined to be a detailed statement of 
mutual demands in the matter of debt and credit between 
parties, arising out of contracts or some fiduciary rela-
tion.

McW illiams vs. Allen, 45 M o., 5 7 3 -4.
Preston Bank vs. Pacific Co., 10 2  Mich., 462.
Madison County vs. Collier, 79 Miss., 220 .

Chancellor McGill said: “ An executor’s account where 
there is an estate and allowances are expected must show 
both debits and expected credits.”

M axwell vs. McCreery, 57  N . J .  B q., 287-290.

The Court of Chancery nowhere finds or decrees that 
no contract existed or that Mrs. W agner is entitled to 
nothing for her services. The most that is there decreed 
is that technically on the record before it the assignments 
were not made for a valuable consideration. They are
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set aside and Mrs. W agner is directed to account for 
them. That she has done.

An examination of the opinion of the Chief Justice 
(68 A tl.} 230)  will show that this decree was affirmed 
not because the Court thought or even suspected that no 
contract existed between Mrs. W agner and her mother.

The plea alleged that there was a good and valuable 
consideration for these transfers without stating what it 
was.

The Court finds that the evidence offered of considera-
tion failed to establish the plea. The consideration 
proven did not apply to the $ 1 ,0 0 0  or the furniture. The 
plea being broader than the proof, the defendant tech-
nically fails.

The testimony in the previous suit, although printed, 
is no part of the record, was not properly before the Court 
below and would not justify any decree based thereon.

A  reading of that testimony, however, will show that 
no evidence appeared before the Court of Chancery of the 
acceptance by Mrs. W agner of her mother’s offer. It 
clearly appears in the testimony here.

The most the Court did or could decree was that Mrs. 
Wagner account. In so doing she may properly claim 
credit for anything to which she is legally or equitably 
entitled.

T h e  c e a i m  e o r  s e r v i c e s  i s  c e e a r e y  p r o v e n  a n d  i t s  

m e r i t s  n o t  d i s p u t e d .

An executor has the right to retain a debt due to him 
individually.

Personette vs. Personette, 3 3  N . J .  Bq., 472.
Kinnan vs. W right, 39 N . J .  Bq., 3 0 1 -306.



7

In an action against an estate the uncontradicted tes-
timony of one witness is sufficient to establish the claim.

Berry vs. Ballard, 3 K y ., L . R e p ./ $ 8.

It must be remembered that this is not a suit against 
an executor on a disputed claim, but an exception to a 
claim allowed and reported by the executor.

Where an item of disbursement is excepted to, the 
executor establishes a prima facie case by producing the 
voucher.

Burkhelm vs. W ar dell, 42 N . J .  Bq., 3  37 -34 3 •

Exhibit P 2 (page 1 5 9 ) establishes the claim o f the 
executor and casts upon the exceptant the burden of 
showing that the contract, as there stated and sworn to, 
was never made. This the exceptant has not attempted 
to prove.

In addition to this the accountant has clearly proven 
by testimony, much of which was not objected to, that 
the statements contained in the claim are absolutely true.

Testimony, page 66, lines 2 to 19.
Testimony, pages 30 and 51.
Testimony, page 88, lines 23 to bottom.
Testimony, page 100, lines 22 to bottom.
Testimony, page 89, lines 14 and 16.
Testimony, page 97, bottom and 98 top.

Part of this testimony was presented by respondents 
in cross-examining Henry Wagner. No question con-
cerning this contract was asked him on direct examina-
tion.

Page 88 , lines 2 3  to bottom.
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Such a contract between parent and child is perfectly 
good.

Collins vs. Collins, 43 N . J .  E q., 8 13 -820.

M r s . W a g n e r  i s  e n t i t l e d  t o  e a i r  c o m p e n s a t i o n

E O R  H E R  S E R V I C E S .

This is true entirely aside from any question as to the 
value of the securities.

Where decedent fails for any reason to make a prom-
ised conveyance, the promisee may recover against the 
estate the value of the services.

Richie vs. Bennett, 54 N . Y . Supp., 379 .
Reported also in 3 3  N . Y . App. D iv., 68.

Chancellor McGill, speaking for this Court, states the 
law to be that the members of a family may recover for 
services rendered to deceased in a suit against the ad-
ministrator when they prove either an express contract 
for remuneration or “ that the circumstances under which 
the services were rendered were such as exhibit a reason-
able and proper expectation that there would be compen-
sation.”

Disbrow s. Durand, 54 N . J .  L ., 34 3-5 •

In DeCamp vs. Wilson, where the proof was not nearly 
so strong as in the present case, Chancellor Runyon, sit-
ting as Ordinary, awarded a reasonable compensation to 
the daughter for care and attendance upon the mother 
on the ground that it was evident the daughter expected 
to receive compensation for her services and the mother 
intended to make it.
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There, as in the present case, the mother made an abor-
tive attempt to pay the daughter in her lifetime. She 
directed an agent or attorney to turn over to the daugh-
ter certain moneys which he failed to do.

The Chancellor considered the nature and extent of 
her services and allowed the claim for the amount claim-
ed by the daughter.

DeCamp vs. Wilson, 3 1  N . J .  E q., 636.

Here Mrs. Walsh made a will dated February 2 5 , 19 0 4 , 
in which she directed that all her just debts should be 
paid. She gave her husband one of her houses and di-
rected that the rest of her estate be divided among her 
four children and the daughter of a deceased child 
equally.

The will complains of “ the ill-treatment of my pres-
ent husband, Joseph Walsh, who has, because of such 
treatment, forfeited consideration in this my will to any 
greater extent than I have herein given.”

Shortly after making the will she went to live with 
her daughter, Ida E . Wagner. She came on the twenty- 
seventh day of February, 19 0 4  (page 2 1 , lines 29  to 3 1 ; 
page n o , lines 28  and 2 9 ), and continued to live there 
till the time of her death, December 2 5 , 19 0 4 . (Page 1 , 
lines 19  and 2 0 ; page 62, lines 19  to 2 2 ; page 66 , lines 
18  and 1 9 ; page 1 1 4 , lines 2 8  and 2 9 ; n o , lines 26  and 
2 7 .)

Mrs. Walsh came to W agner’s without a dollar.
Page 8 3 , line 3 0 .

Her family had robbed her of everything she had. 
She hadn’t clothes to put on.

Page 1 3 8 , lines 10  and n .
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Her children, the exceptants and respondents, had been 
continually borrowing money from her and had rented 
and were living in her houses without paying their rent. 

Page 1 4 3 .

She was in her 7 8 th year.
Page 1 1 5 , line 2 2 .

Before going to W agner’s she told John K. Esler: “ I 
can’t stand the way things are going, and I have got to 
break up my home.”  * * * “ I think I will go down
and live with Ida,”  * * * “ There was a time that
I hated Hen. Wagner worse than a rattlesnake, but he is 
the only friend I have got.”

Page 6 5 , lines 2  to 8 .

“ She was very poorly when she first came, but she 
gained health afterward, got along very nicely.”

Page 10 5 , lines 16  and 1 7 .

She paid no board and nothing for nursing or servants. 
Mrs. Wagner was the servant all the time.

Page 1 1 5 , lines 14  to 1 9 .

At times there were several others helping.
Page 86 , lines 14  to 1 6 .

A fter being there about two weeks she told John K. 
E s le r : “ I ought to have been here a year ago.”  * *
“ I feel better than I have felt for the last year or two.”  * 
* * “ I have not had a home for years till now.”

Page 6 5 , lines 2 7  to 3 1 .

She told John J .  Walsh that Mrs. Wagner “ was al-
ways good to her; took care of her.”

Page 6 3 , line 2 6 .
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She told him also that “ Ida was the only one that was 
good to her, took care of her when she was sick, looked 
after her interests, took in her rents, and she said that 
the others did nothing but insult and abuse her.”

Page 6 2 , lines 1 3  to 1 6 .

Mrs. Wagner agreed to furnish her mother a home 
the rest of her days, be it a long or short time.

Page 89 , lines 14  and 1 5 .
Page 9 7 , bottom and 98  top.
Page 16 0 , lines 1 to 4 .

It is submitted that in fixing the compensation the 
Court should consider not so much what the services ac-
tually performed were worth as what the contract was 
worth to keep her the rest of her days.

It so happened that she lived less than ten months 
after the contract was made, but she might have lived 
twenty years. A  person of that advanced age would re-
quire a great deal of attention.

It is submitted that the amount of $ 6,920  claimed 
(page 1 5 9 ) by Mrs. W agner would be only a fair com-
pensation for such an undertaking at the time Mrs. W ag-
ner undertook it.

T h e  c o m p e n s a t i o n  o e e e r e d  b y  t e s t a t r i x  w a s  r e a s -  

o n a b e e .

Testatrix told Catharine Black that in consideration 
of Mrs. Wagner furnishing her a home she intended to 
leave Mrs. W agner what she had. She didn’t mention 
what property she had.

Page 10 0 , lines 2 2  to bottom.
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Certainly, if the other children had already had their 
share of her property and were ill-treating her, it would 
be only a fair agreement to offer Mrs. Wagner all the 
property left to keep her the rest of her days.

The Orphans’ Court refused to allow us to prove that 
the amounts borrowed from her by her other children or 
given to them by her were as much as they should expect 
to get from her estate.

Page 68 , lines 16  to 2 2 .
Page 1 4 3 , lines 19  to bottom.

It did appear, however, without objection, that these 
children had been living in her houses without paying 
rent or she was paying rent for them, and that she had 
been continually giving them money.

Page 1 4 3 , lines 7  to 1 8 .

She told Mrs. Wood that her other children had gotten 
enough; that she did not want them to have her prop-
erty.

Page 1 5 4 , lines 3 4  to 3 5 .

She told John J .  Welsh that Ida was the “ only one that 
was good to her, took care of her when she was sick, 
looked after her interests, took in her rents, and she said 
that the others did nothing but insult and abuse her.”

Page 6 2 , lines 1 3  to 1 6 .

It is submitted that the reasonableness of this compen-
sation as against respondents is proven as it is, and the 
Court erred in not allowing us to produce full proof.
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It  i s  n o t  n e c e s s a r y  e o r  M r s . W a g n e r  t o  c e a i m

T H R O U G H  OR U N D E R  T H E  A S S I G N M E N T S .

It matters not whether or not valid assignments were 
ever made.

A  contract is established entirely apart from the as-
signments.

Mrs. Walsh told Justice Baldwin that Mrs. W agner 
would be paid for furnishing her a home.

Page ioo, lines i and 2 .

She told Catharine Black that she was going to make 
her home with Mrs. W agner for her lifetime, and that 
she was going to leave Mrs. W agner what she had. She 
didn’t mention what property she had. •

Page 10 0 , lines 28  to 3 5 .

T h e  i s s u e s  r a i s e d  b y  t h e  e x c e p t i o n s  s h o u l d  h a v e

B E E N  D E C ID E D  I N  E A V O R  O E A C C O U N T A N T .

Exceptions raise an issue similar to a pleading in a 
common law court.

The Court shall then “ proceed to hear the proofs and 
allegations.”

Eaws of 18 9 8 , page 760 , par. 1 2 4 .
Taws of 19 0 5 , page 3 0 0 .

The exceptions must be in writing, and must state 
specifically the item or items and particulars objected to 
and the reasons therefor.

Orphans Court, Rule 7 .

A  general exception is not good.
Holcomb vs. Holcomb, 1 1  N . J .  B q., 287-293.



14

Judged by these rules the accountant is entitled to 
judgment on the first exception.

It alleges that accountant obtained $ 1,9 0 0  “ by fraud-
ulent means,”  without stating the facts from which the 
fraud may be inferred. Such an exception is bad.

Hurlbut vs. Hutton, 44 N. J .  B q., 3 02~7•

It clearly appears by the proofs that she never received 
this money.

Testimony of Henry Wagner, page 7 1 .
Testimony of Ida E . Wagner, page 1 3 9 , lines 14  to

16 .

It was inserted on the debit side by inadvertence.
The decree does not direct her to account for this.

Decree, page 3 4 .

I f  for any reason the Court cannot allow it on the 
credit side of the account, we ask leave to strike it out 
from the debit side. (Page 4 0 , bottom.)

On the second exception we are entitled to judgment.
The sole ground of the exception is “ because said ex-

ecutrix never in fact paid any such sum to the said Eliza-
beth Walsh in her lifetime.”

That is the only issue and the proof is conclusive.
Henry W agner says he saw the money paid.

Page 70 , lines 1 to 2 0 .

Mrs. W agner says she turned over to her mother all 
moneys which came into her hands.

Page 1 3 5 , lines 1 to 9 .

This item is also supported by Exhibit P i.
Page 15 8 .

The exceptant offers no proof as to this.
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On the third exception we are entitled to judgment.
That exception rests entirely upon the allegation that 

in the Chancery suit “ it was decreed that no such con-
tract had ever existed.”

As already shown, the burden was on exceptant to 
prove this. He ofiered the decree, which does not men-
tion the contract, and offered no proof which did or 
could show that the decree had this effect.

We claim also that accountant should be allowed com-
missions and should not be required to pay counsel for 
exceptants.

J o s e p h  K a i g h n ,

F r e n c h  &  R i c h a r d s ,

For Appellant.





NEW JERSEY COURT OF ERRORS AND APPEALS.

In the matter of the 

E s t a t e  o f  E l i z a b e t h  W a l s h , 

Deceased.

On Appeal of 

Ida  E. W a g n e r .

B R IE F  O F R ESPO N D EN TS.

The principal matter here in dispute has already been 
passed upon by four courts in this State and the litigation, 
which has been a great hardship upon the respondents, has 
lasted nearly five years.

Fennimore vs. Wagner, 64 Atlan. 698 (opinion page 28 

of the state of the case).

Same case on appeal to Court of Errors, 68 Atlan. 230 .
Camden County Orphans’ Court (opinion page 1 6 1 , state 

of case).

New Jersey Prerogative Court (opinion page 17 6 , state 
of case).

Elizabeth Walsh, testatrix, had owned certain mortgages, 
insurance stock and moneys, all of which had been trans-
ferred by her to appellant, Ida E. Wagner, her daughter, 
while Mrs. Walsh was making her home with Mrs. Wagner, 
during the last year of her life. After the death of Mrs. 
Walsh, Mrs. Wagner refused to account for this property 
as part of the estate of her mother, and a bill was filed by
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the respondents, other children and legatees, in which they 
charged that she had obtained this property from Mrs. 
Walsh by fraud and undue influence, and without any con-
sideration. The bill also mentioned mental incapacity on the 
part of Mrs. Walsh. To this bill a plea was filed setting 
up the fact that the transfer was founded upon a valuable 
consideration.

In the case above first cited the Court of Chancery held 
that the plea was not sustained and a decree was entered in 
accordance with the prayer of the bill, requiring appellant 
to account in the Orphans’ Court of Camden County.

After this decree had been affirmed by the Court of 
Errors in the case secondly cited above, appellant filed an 
account in the Orphans’ Court of Camden County, which 
appears upon pages 40 and 4 1  of the state of the case, in 
which she charges herself with all of the property which the 
Court of Chancery had decreed that she should account for. 
She then prayed allowance as indicated on page 41 for the 
cash, by saying that she had no knowledge of it (item No. 
2 ) ; for the proceeds of the sale of a mortgage that she had 
paid it to Elizabeth Walsh in her life time (item No. 3 ) ; 
that she has a claim for $6,920, with interest, for furnish-
ing a home to Elizabeth Walsh according to contract (No. 
4 ) ; and she further claims commissions (item No. 8).

Exceptions to items Nos. 2 , 3 and 4 were sustained on the 

ground that the matter was res adjudicata.
It is submitted that the decision of the Orphans’ Court 

was correctly made.
City of Patterson vs. Baker, 6 Dick. 57.

Mershon vs. Williams, 34  Vroom 39 *̂
Thompson vs. Williamson, 1 Rob. 2 1 2 .
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As to items Nos. 2 and 3 , she admitted in the Chancery 
suit that she had them and in that suit claimed the right to 
retain them as having been acquired for a valuable considera-
tion. The Court of Chancery decreed that they were in 
her possession, were part of the estate of Elizabeth Walsh, 
deceased, and must be accounted for. How could she in the 
Orphans Court be heard to say that she had no knowledge 
of item No. 2 , or that she returned the moneys mentioned 
in item No. 3 to Elizabeth Walsh during her life time ?

As to item No. 4 wherein the accountant claims compensa-
tion for furnishing Elizabeth Walsh with a home the rest 
of her days, to the amount of $6,920 under a contract, the 
Orphans’ Court’s decision was that this matter was res 
adjudicata. In the Court of Chancery under a plea stating 
that the mortgages were transferred by Elizabeth Walsh to 
her for valuable consideration, she attempted to prove this 
same agreement and failed (Jos. Kaighn’s testimony in the 
Court of Chancery (page 14 ), and the same witness’s testi-
mony (pages Nos. 50, 54, 5 5 ) in the Orphans’ Court). It is 
significant to note that in the Orphans’ Court the sum of 
$6,920 claimed is the total value of the mortgages and fire 
insurance stock set up in the bill of complainant. It seems 
too plain for argument that this claim in the Orphans’ Court 
raised “the same question substantially”  (which is the lan-
guage used in the above case of Patterson vs. Baker) as 
that litigated in the Court of Chancery.

The only matter in dispute in the Orphans’ Court, which 
had not already been passed upon and which was decided 
against the accountant, was the matter of commission; which 
the Court very properly refused to allow to Mrs. Wagner. 
No Court, seeking to do justice, could have allowed ac-
countant commissions. She had first denied that there was



any will (pages Nos. 146 7̂ ). ' She then bought off the 
co-executrix, who had filed a bill against her in the Court of 
Chancery (page No. 14 7 ). She has continuously fought to 
retain all of the personal property as her own in this litiga-
tion and has failed to charge herself in her account with the 
receipt of any interest or income from the property so held 
by her.

Commissions are allowed only for faithful discharge of 
duty.

Pluck vs. Lake, 9 Dick. 638 .

From the decree of the Orphans’ Court the appeal was 
taken to the Prerogative Court and there affirmed (page 176 

of the state of the case). The contention was then made that 
there was a grand-daughter, Dora Meister, who was not a 
party to the suit in the Court of Chancery and therefore that 
that decision could not be regarded as res adjudicata in the 
proceedings in the Orphans’ Court. But Dora Meister was 
benefitted by both decrees and was not represented by coun-
sel and made no obj ection in either Court, nor is she now here 
to protest against receiving such benefit. This contention 
simply goes to show to what length appellant has gone in an 
effort to prolong this litigation and exhaust the resources of 

respondents.
It is respectfully submitted not only that the decree of 

the Prerogative Court should be affirmed on this appeal 
but that it should be affirmed at once in order that a 
prompt termination may be made to proceedings evi-
dently had for the purpose of harassing respondents, and 
keeping respondents out of their just rights for the long-
est possible time.

G r e y  & A r c h e r ,

F. A. R e x ,

Solicitors for Respondents.



Bill filed November ioth, 19 0 5 .

IN CHANCERY OF NEW JERSEY.

To the Honorable William J .  M agie, Chancellor of the
State of Nezv Jersey : 1 0
Humbly complaining, shows unto your Honor your 

oratrices, Ellen M. Fennimore and Emma L . Deegan, 
residents of the city of Camden, State of New Jersey, 
that they are the daughters of Elizabeth Walsh, now de-
ceased, and that the defendants, Ida E . W agner and Clara 
J. Chadwick, are executrices under the will of the said 
Elizabeth Walsh, deceased, as hereinafter set forth.

And your oratrices further show, that the said Eliza-
beth Walsh, being then a resident of the city of Camden,
State of New Jersey, departed this life, in said city, on the q q  
twenty-fifth day of December, A. D. nineteen hundred and 
four, having first made and executed her last will and 
testament, bearing date the twenty-fifth day of February,
A. D. nineteen hundred and four, wherein and whereby 
she did appoint her daughters, Ida E. Wagner and Clara 
J. Chadwick, the defendants, to be the executrices of said 
will; and after devising a certain property situate in the 
city of Camden to her husband, one Joseph Walsh, did 
give, devise and bequeath all of the rest, residue and re-
mainder of her estate, both real and personal, unto her 
children, Ida E. W agner and Clara J .  Chadwick, the de-
fendants herein, and Ellen M. Fennimore and Emma E.
Dee gan, the complainants herein, and unto her grand-
daughter, Dora Meister, to be held by them in fee simple, 
share and share alike.

And your oratrices further show> that said last will and 
testament was duly proved before the Surrogate of the 
said county of Camden, on the thirteenth day of January,

New Jersey State Library
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A. D. ni n et e e n h u n d r e d a n d fi v e, a n d l ett e r s t e st a m e nt ar y 

g r a n t e d t h e r e o n b y s ai d S u r r o g a t e u nt o t h e s ai d d ef e n d-

a nt s, I d a E. W a g n e r a n d Cl a r a J. C h a d wi c k; t h at t h e 

s ai d Eli z a b e t h W al s h w a s i n h e r lif eti m e p o s s e s s e d of 

c e rt ai n b o n d s a n d m o rt g a g e s s e c u ri n g t h e s a m e u p o n 

p r e mi s e s sit u at e i n s ai d cit y o f C a m d e n, t o w i t:

B o n d a n d m o r t g a g e o f ei g h t h u n d r e d d oll a r s b e ari n g 

d at e t h e si x t h d a y o f D e c e m b e r, A. D. 1 8 9 9 , r e c or d e d i n 

t h e offi c e o f t h e R e gi s t e r o f D e e d s o f C a m d e n c o u nt y, i n 

■| q  B o o k 8 1  o f M o r t g a g e s, p a g e 2 3 3 , & c., m a d e a n d e x e c ut e d 

b y Wi nfi el d S t e t s e r, et u x., t o s ai d Eli z a b e t h W al s h.

B o n d a n d m o r t g a g e of ei g h t h u n d r e d d oll a r s b e ari n g 

d at e t h e t w e n t y -fift h d a y o f J a n u a r y, A. D. 1 9 0 2 , r e c or d-

e d i n t h e offi c e o f t h e R e gi s t e r of D e e d s o f C a m d e n c o u n-

t v, i n B o o k 5 8  o f M o r t g a g e s, p a g e 5 1 3 , & c., m a d e a n d 

e x e c ut e d b y A bi g ail F. H u g g, t o s ai d Eli z a b e t h W al s h.

B o n d a n d m o r t g a g e o f t w el v e h u n d r e d d oll a r s b e ari n g 
d at e t h e t w e nti et h d a y o f J a n u a r y, A. D. 1 8 9 2 , r e c or d e d 

i n t h e offi c e o f t h e R e gi s t e r o f D e e d s o f C a m d e n c o u nt y, 

i n B o o k 8 7  o f M o r t g a g e s, p a g e 1 7 7 , & c., m a d e a n d e x e- 

c ut e d b y E d wi n T. A n t h o n y t o s ai d Eli z a b e t h W al s h.

B o n d a n d m o r t g a g e o f t w el v e h u n d r e d d oll a r s b e ari n g 

d at e t h e t w e n t y -fift h d a y o f A p ril, A. D. 1 9 0 3 , r e c or d e d 

i n t h e offi c e o f t h e R e gi s t e r of D e e d s of C a m d e n c o u nt y, 

i n B o o k 9 1  o f M o r t g a g e s, p a g e 1 6 5 , & c., m a d e a n d e x e-

c ut e d b y A n n a C. M a r s h all, et al., t o s ai d Eli z a b e t h W al s h.
B o n d a n d m o rt g a g e of fift e e n h u n d r e d d oll a r s b e ari n g 

d at e t h e t w e n t y- ni n t h d a y o f A u g u s t, A. D. 1 9 0 0 , r e-

c o r d e d i n t h e offi c e o f t h e R e gi s t e r of D e e d s of C a m d e n 

c o u nt y, i n B o o k 8 9  o f M o r t g a g e s, p a g e 1 6 9 , & c., m a d e 

3 0  a n d e x e c ut e d b y C at h e ri n e N e u t z e t o s ai d Eli z a b et h 

W al s h.
B o n d a n d m o r t g a g e o f s e v e n h u n d r e d d oll a r s b e ari n g 

d at e t h e ni n et e e nt h d a y o f A u g u s t, A. D. 1 8 9 5 , r e c or d e d 

i n t h e offi c e o f t h e R e gi s t e r o f D e e d s o f C a m d e n c o u nt y, 

i n B o o k 6 9  o f M o r t g a g e s, p a g e 6 0 3 , & c., m a d e a n d e x e-

c ut e d b y J o h n B a x t e r, et u x., t o s ai d Eli z a b e t h W al s h;
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said mortgages conveying the premises in the same de-
scribed, to secure the payment of the said bonds respect-
ively.

And your oratrices further show, that the said Eliza-
beth Walsh was in her lifetime also possessed of seventy- 
two shares of the capital stock of the Camden Fire In-
surance Company, a corporation organized under the laws 
of the State of New Jersey, the same being of the value 
of eight hundred and sixty-four dollars.

And your oratrices further show, that the said Eliza- _ 0  
beth Walsh was in her lifetime possessed of the sum of 
about one thousand dollars in cash, and of household 
furniture of the value of two hundred dollars.

And your oratrices further show, that the said Eliza-
beth Walsh was a woman of advanced years, of the age of 
seventy-seven, in feeble health and of weakened mental 
capacity, and not expected long to live; and while in such 
condition was induced by the said defendant Ida E . W ag-
ner to go to live with her daughter, the said Ida E. 
Wagner, in the said city of Camden, in the latter part of 
February, in the year nineteen hundred and four, having 2 0  
on or about the same time made and executed her last 
will, wherein she divided her estate equally between her 
four children and one grandchild, as above set forth and 
as in said will appears, and continued to live with her 
daughter, the said Ida E . Wagner, as aforesaid, until her 
death.

And your oratrices further show, that the said Ida E. 
Wagner thus securing the custody and physical control 
of her mother, the said Elizabeth Walsh, who was there-
after until the time of her death in an enfeebled and weak- iSO 
ened mental and physical condition, and wholly incap-
able of resisting the persuasions and entreaties of her 
daughter, the said Ida E. Wagner, fraudulently induced 
and unduly influenced her, the said Elizabeth Walsh, on or 
about the first day of April, A. D. nineteen hundred and 
four, to assign and transfer unto her, the said Ida E.
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Wagner, without any consideration therefor, the said 
several bonds and mortgages, together with the said 
shares of stock in the Camden Fire Insurance Company, 
the moneys and household furniture, in the bill of com-
plaint before mentioned, being all the personal property 
belonging to the said Elizabeth Walsh, and all of the 
value of about eight thousand three hundred and sixty- 
four dollars.

And your oratrices further show, that the said Ida E.
IQ  Wagner, having thus fraudulently and by means of un-

due and unfair influences exercised upon the said Eliza-
beth Walsh obtained the assignments of said bonds, mort-
gages and shares of stock, and the possession of the said 
moneys and household furniture, still continues to claim 
fraudulently the same as her own and withholds them 
from the proper administration of the estate of said 
Elizabeth Walsh, deceased, and wholly refuses to assign 
said bonds, mortgages and shares of stock, or to deliver 
the possession of the household furniture and money to 
said estate, or to account for any or all of said bonds, 
mortgages, shares of stock, household furniture or 
moneys as part of said estate, or to file an inventory and 
appraisement of the same as part of said estate.

And your oratrix further shows, that on the contrary, 
the said Ida E . Wagner, on or about the eighteenth day 
of January, A. D. nineteen hundred and five, transferred 
and assigned to one Abraham Anderson the above men-
tioned mortgage made by Anna C. Marshall to said 
Elizabeth Walsh to secure the sum of twelve hundred 
dollars; and has likewise transferred and assigned to one 

30  Frank J .  Burr, on or about the tenth day of September, 
A. D. nineteen hundred and five, the above mentioned 
mortgage made by Abigail F . H ugg to said Elizabeth 
Walsh, to secure the sum of eight hundred dollars, and 
has converted the proceeds of said assignments to her own 
use and refuses to account therefor to the said estate, 
that said Ida E . Wagner, in refusing to administer the
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said estate, has said to complainants that there is no 
estate to administer.

And your oratrices further show and charge, that they 
are entitled to a full and complete discovery of all the 
said matters and an accounting of all the proceeds de-
rived from the assignments of said mortgages, as well as 
a surrender of all other securties and personal property 
still retained by said Ida E . Wagner, individually to said 
estate.

And your oratrices further show, that the said defend- j q  
ant, Clara J . Chadwick, on or about the 
day of r A. D. nineteen hundred and
five, filed a bill in this honorable Court as executrix of the 
estate of Elizabeth Walsh, deceased, for herself and the 
complainants in this bill and the other beneficiaries under 
the will of Elizabeth Walsh, deceased. In said bill the 
said defendant Clara J .  Chadwick charged that the de-
fendant, Ida E. Wagner, by undue influences and without 
consideration, had assigned to her certain mortgages on 
real estate in the city of Camden, together with bank 
stock and moneys, the property of the said Elizabeth 
Walsh, which said mortgages and personal property are 
set out in this bill; and the said defendant Clara J .  Chad-
wick also charged that said defendant Ida E . Wagner 
refuses and neglects to account to the said estate for said 
personal property; the prayer of the bill as filed by the 
defendant Clara J. Chadwick being that the said defend-
ant Ida E. Wagner should account for and assign to the 
estate of said Elizabeth Walsh the said personal property 
so obtained as aforesaid, that the defendant Clara J .  Chad-
wick and the other beneficiaries under the will might have 
their equal share in said property. A fter the filing of 
said bill the defendant Ida E . W agner filed a plea. The 
said defendant Clara J. Chadwick thereupon neglected 
and refused to prosecute the said bill filed by her, and the 
complainants are informed and credibly believe that the 
said defendant Clara J .  Chadwick has entered into a
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monetary relation with the other defendant Ida E. Wag-
ner not to prosecute said bill so filed by her, to the pre-
judice and injury of the complainants’ rights; and the 
said defendant Clara J .  Chadwick stated to complainants 
that she, Clara J .  Chadwick, has been satisfied and that 
the other heirs must take care of themselves.

And your oratrices well hoped that the said Ida E. 
W agner would have given up and yielded to said estate 
the said bonds and mortgages, shares of stock, moneys 

2 0  and other personal property so held by her, and that she 
would have released to said estate all pretence of right 
and title to the same, and would have accounted for the 
proceeds of the sale thereof, and that for that purpose 
your oratrices have in a friendly manner applied to the 
said Ida E. W agner and requested her so to do; but now 
so it is, may it please your Honor, that the said Ida E. 
Wagner, contriving and intending to injure and aggrieve 
your oratrices, and the other beneficiaries named in the 
will of said Elizabeth Walsh, deceased, and to defraud 
them out of the said personal property, which of right 
belongs to them and the said other beneficiaries, wholly 
refuses to comply with such reasonable request of your 
oratrices, as in j ustice and equity she ought to have done; 
and to justify such fraudulent and inequitable conduct, 
said Ida E. W agner insists upon various untrue and un-
just allegations, giving out that the said Elizabeth Walsh 
voluntarily and without any undue influence or persuasion 
had given all of said personal property to her, the said Ida 
E. W agner; and the said defendants, Ida E . Wagner and 
Clara J. Chadwick, still refuse to file any account or to as- 
sign any property of the said Elizabeth Walsh, deceased, 
in their possession, to the estate of the said Elizabeth 
Walsh, deceased. And your oratrices expressly charge 
that the said assignments and transfers and deliveries of 
said personal property were obtained by the said defend-
ant Ida E . W agner by fraud, circumvention and undue 
influence, and that the said defendant Clara J .  Chadwick
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has been paid by the said defendant Ida E . Wagner a sum 
of money, the amount to complainants unknown, not to 
prosecute the said bill heretofore filed by the said Clara 
J. Chadwick; all of which things are contrary to equity 
and good conscience and tend to the manifest injury of 
your oratrices and the other beneficiaries named in the 
said will.

In tender consideration whereof and for that your 
oratrices are remediless in the premises by the strict rules 
of the common law and can only be adequately relieved in 
this honorable court, where matters of this nature are 
properly cognizable; to the end, therefore, that said Ida 
E. Wagner and Clara J .  Chadwick may, without oath, 
true, full and perfect answer make according to their 
knowledge, information and belief, to all and singular the 
matters and things hereinbefore stated, and that as fully 
and particularly as if the same were here repeated and 
they and each of them thereunto interrogated, paragraph 
by paragraph, and that they may answer and set forth 
whether the said Ida E. Wagner did obtain said assign- 
ments of said mortgages, transfers of shares of stock 
and delivery of said furniture and moneys as hereinbe-
fore described from the said Elizabeth Walsh, and 
whether she agreed to pay any consideration therefor, 
and that the said Clara J. Chadwick may answer and set 
forth, but w-ithout oath, what arrangement she has made 
with the defendant, Ida E . Wagner, not to prosecute the 
bill filed by her of her own benefit and for the benefit of 
the complainants, and what consideration the said Ida 
E. Wagner has agreed to pay to the said defendant, Clara 
J. Chadwick; and that they, the said defendants, may SO 
discover and set forth the particulars and value of said 
personal estate of the said Elizabeth W alsh; and whether 
they have sold or otherwise disposed of said personal es-
tate or any part thereof, and to whom and for how much; 
and that they may account for the proceeds thereof; and 
that an account may also be had and stated of the moneys
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received by the said Ida E . Wagner directly from the 
said Elizabeth W alsh; and that the said assignments of 
mortgages, transfers of stock and delivery of moneys 
and other personal effects by the said Elizabeth Walsh 
to the said Id a 'E . Wagner may be decreed to be fraudu-
lent and unduly obtained and therefore void and in-
operative as against the complainants and other bene-
ficiaries ; and that the same may be set aside and decreed 
to be canceled, and that said mortgages, shares of stock, 
moneys and other personal property, be given up to be 
administered as part of the estate of Elizabeth Walsh, 
as well as the proceeds of the sales of said personal prop-
erty received by her from the said Elizabeth W alsh; and 
that said Ida E . Wagner and Clara J .  Chadwick may be 
decreed to pay to your oratrices the costs and charges to 
be taxed in this suit; and that your oratrices may have 
such other and further relief in the premises as the nature 
and circumstances of this case may require.

May it please your Honor, the premises considered, 
to grant unto your oratrices the State’s writ of subpoena, 
issuing out of and under the seal of this honorable court, 
directed to the said Ida E . W agner and Clara J .  Chad-
wick, thereby commanding them, by a certain day and 
under a certain penalty to be specified therein, to be and 
appear before your Honor, in this Honorable Court, then 
and there to answer all and singular the .premises con-
tained in this, your oratrices’ bill of complaint, to stand 
to and abide by such order and decree in the premises as 
shall seem meet and agreeable to equity and good con-
science; and your oratrices, as in duty bound, will ever 
pray, &c.

F R E D ’K  A . R E X ,
Solicitor for and of Counsel with Complainants.
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Filed December 2 1 , 19 0 6 .

IN  C H A N C E R Y  O F N E W  JE R S E Y .

O n  B i e e , & c . j q  

P e Ea .

The plea of Ida E . W agner to the bill of complaint of 
Ellen M. Fennimore and Emma L. Deegan, complainants.

This defendant, by protestation, not confessing or ac- 
knowledging the matters and things in and by said bill 
set forth, and alleged to be true, in such manner and 
form as the same are thereby and therein set forth and 
alleged, for plea to the whole of said bill, says that for the 
assignment and transfer by Elizabeth Walsh to this de-
fendant of the bonds, mortgages, shares of stock and 
other personal property in the bill mentioned, good and 
valuable consideration passed from this defendant to said 
Elizabeth Walsh.

All which matters and things this defendant doth aver 
to be true and she pleads the same in bar to the said 
complainants’ bill; and prays the judgment of this Hon-
orable Court whether she should be compelled to make 
any other or further answer to the said bill, and prays 
to be hence dismissed with her costs and charges in this 
behalf most wrongfully sustained.

JO S E P H  K A IC H N , 
Solicitor for Defendant, Ida E . Wagner.

Between

E e e E n  M. F e n n i m o r e ;, E T  a e . ,  

Complainants,

and

Id a  E. W a g n e r , ET a e .,

Defendants.

2
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St a t e  o e New  J er se y , )
Cou nty  o e Ca md en , J

Ida E. Wagn er , of full age, being duly sworn accord-
ing to law, on her bath says, that the foregoing plea is 
not interposed for delay, but in good faith for the causes 
therein set forth.

Sworn and subscribed to before me this 2 1 st day of 
December, A. D. 19 0 5 .

I certify that I have perused the complainants’ bill in 
2 0  the above stated cause, and that the foregoing plea is 

well founded in point of law.

ID A  E. W A G N ER.

10

W m. B. K ni ght , 
M. C. C. of N. J.

S A M U E L  H. R IC H A R D S , 
O f Counsel with Defendant.

30
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Filed January n ,  19 0 6 .

IN  C H A N C E R Y  O F N E W  JE R S E Y .

Between

E l l e n  M. Fen n imo r e, et  a l ., 

Complainants,

and

Ida E. Wa g ne r , et  a l .,

Defendants.

On  Bi l l , &c . 

Repl ic a t io n .

IO

The complainants join issue on the plea of the defend-
ant, Ida E . Wagner.

F R E D ’K  A . R E X ,
Solicitor for Complainants.

2 0

Suggestion upon record of death of Emma L. Deegan 
and substitution of Philip J .  Deegan, administrator, &c., 
of Emma L. Deegan, deceased, as co-complainant.
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IN  C H A N C E R Y  O F N E W  JE R S E Y .

10

Between

E l e En M. F enn imor E and E mma  

L. Deeg en ,
Complainants,

and

Id a  E. Wa g ne r  and Cea ra  J. 

Ch a d w ic k ,
Defendants.

On  Biee, &c .

T renton , N. J .,  September 6 , 19 0 6 .

2 0  Transcript, &c., of shorthand notes taken of the testi-
mony given in the above cause at the final hearing, be-
fore his Honor, James J .  Bergen, one of the Vice Chan-
cellors of this State, at the State House, at the time above 
stated.

Messrs. Fred erick  A. Re x  and F. Mo r se A r c h er  
appeared for the Complainants.

Messrs. J o seph  Ka ig h n  and Sa mu ee  A. Ric h ar d s, 
of F r en c h  & Ric h ar ds , appeared for the Defend-
ants.

Counsel for the defendants say they admit the trans-
fer, deny the wrant of consideration and they have filed 
a plea, and the burden is on them to show consideration,
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J o seph  K a i g h n , called and affirmed on the part of the 
defendants, testified as follows:

Direct examination.

By Mr. R ichards:

Mr. R ex: I would state that I have noticed the other 
side to produce the assignments of the mortgages, and 
I have asked Mr. Richards to allow me to see them. I 
have never seen them, and he has declined my request.

. Mr. Richards: They will be submitted in due form ; I 
will offer them in evidence.

Ques. You are an attorney-at-law of this State?
Ans. I am.
Ques. And a Master of this court?
Ans. Yes.
Ques. Have you read a copy of the bill of complaint in 

this cause? ***
Ans. I have.
Ques. Did you know in her lifetime Elizabeth Walsh, 

deceased, mentioned in that bill ?
Ans. I did.
Ques. Did you have occasion to represent her in a mat-

ter?
Ans. I did:
Ques. What was. the nature of it?
Ans. The first time, I can’t tell the first, because I was 

working for her; I did some work for her, and then I w  
was down there in reference to the collection of a claim, 
when she first spoke to me about the assignment of these 
mortgages.

Ques. Who was that claim against?
Ans. I think it was Martha French, but had nothing 

to do with this matter; it was another matter,
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Ques. While engaged in that she did consult you about 
the mortgages mentioned in the bill of complaint?

Ans. She said she had some things she wanted to turn 
over to her daughter, Mrs. Wagner, and I asked her what 
they were, and she said they were some mortgages, arid 
she also said something about some Camden Fire Insur-
ance stock, I believe, and I told her as to the stock I 
could not take care of that, the Camden Fire would take 
care of that direct, but the mortgages I would draw the 

XO assi§:nrnents for when she was ready, if she would send 
them up.

Ques. Did she say anything about what the considera-
tion was or why she was doing this?

Ans. She told me— I asked her about that; she told 
me that she had a good home there and that she intended 
to stay there the rest of her days, and that she wanted to 
turn these over to Mrs. W agner on that account.

Ques. Wanted to know how she could do it?
Ans. She wanted to know how she could do, and I 

20 ^er ^  assignment of mortgage, as far as the mort-
gage was concerned, and I told her the stock would be 
transferred by the company, and I would transfer the 
mortgages, if she wished me to, and to send the mort-
gages up.

Ques. Did you later receive from her those mortgages ?
Ans. I  did.
Ques. And they are the mortgages mentioned in the 

bill of complaint?
Ans. Yes, they are the mortgages. . I drew the assign-

ment for them mentioned in the bill of complaint, yes.
Ques. I show you three papers purporting to be as-

signments of mortgages from Elizabeth Walsh to Ida E. 
Wagner, and ask you if you ever saw those before?

Ans. I  have.
Ques. Were they prepared in your office?
Ans. Yes, sir.
Ques. In accordance with the instructions which you 

have just mentioned?
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Ans. Yes.
Ques. Did you take her acknowledgment to them?
Ans. I  did not.
Ques. How did that happen?
Ans. As I recollect it, there was an arrangement by 

which I should be there on a certain evening to take these 
acknowledgments, and I found that work turned up that 
I could not be down there at that time, and in order to 
keep my promise I sent Mr. Low, who does a good deal 
of work for me, down to take the acknowledgment.

Ques. He is a Commissioner of Deeds?
Ans. Yes, sir.

Three papers which the witness has just identified are 
offered in evidence and marked “ Exhibits D i, D 2 , and
D3 ”

Ques. That is all.

Cross-examination. - q

By Mr. R e x :

Ques. You are the solicitor of record, are you not, who 
filed the plea in this case?

Ans. I believe I am.
Ques. You are, are you not?
Ans.. Yes.
Ques. Did you make this assignment yourself, or did 

you have it done in your office?
Ans. What do you mean? I didn’t make the assign- dO 

ment.
Ques. I mean the physical drafting of the assignments. 

These appear to be in typewriting?
Ans. Yes, sir.
Ques. W as that done in your office?
Ans. Yes.
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Ques. B y whom?
Ans. I expect my stenographer. I don’t remember 

that, probably they were.
Ques. You mention in one assignment of mortgage a 

consideration of $ 1 ,2 0 0 ?
Ans. Yes.
Ques. Where did you get that from ?
Ans. That was the amount of the mortgage, I pre-

sume; we never drew an assignment for less than the 
amount.

Ques. Where did you get it?
Ans. I presume from the amount of the mortgage.
Ques. You didn’t get it from Mrs. W alsh?
Ans. Not the $ 1 ,20 0 .
Ques. You didn’t get the amount from her; she didn’t 

tell you what to put in there ?
Ans. No.
Ques. I see one is for $ 8 0 0 ; she didn’t tell you that ?
Ans. No, that is true as to all of them. 

rtQ Ques. That is to say, you just copied the mortgages?
Ans. Yes, the amount of the mortgages.
Ques. And that is the supposed consideration, is it ?
Ans. No, that was the consideration.
Ques. You say you were representing Mrs. Walsh in 

some business?
Arts. Yes.
Ques. Did you ever represent her before she went to 

live with Mrs. W agner?
Ans. No.
Ques. You had represented Mrs. W agner before that?

(Objected to as not-cross-examination. Admitted.)

Ans. I think not.
Ques. Didn’t you represent her in a case at Florence; 

didn’t you represent Mr. W agner ?

(Objected to as irrelevant and improper. Admitted.)
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Ans. Prior to that time?
Ques. Yes.
Ans. I can’t say ; I don’t know. I have represented 

Mr. Wagner since.
Ques. I didn’t ask you about since.
Ans. I don’t know; if you will tell me in what case and 

when, I will tell you.
Ques. You recollect when these assignments were 

made?
Ans. About the date; yes. \ o
Ques. Now, prior to that date, didn t you do business 

for Mr. Wagner and Mrs. W agner?
Ans. I am not sure whether I did or not; I don’t know.
Ques. You were acquainted with them?
Ans. Yes.
Ques. How did you get acquainted with them ?
Ans. The first time that I ever met Mr. W agner was 

when I did some work for Philip Renger; that is the first 
time I ever knew Mr. Wagner.

Ques. He was interested in that case? q q

Ans. I don’t think he was.
Ques. Don’t you know ?
Ans. N o; the work was done for Mr. Renger; whether 

he got any of the proceeds or not, I do' not know.
Ques. You got yours first?
Ans. I believe I did.
Ques. Did you ever know Mrs. W alsh?
Ans. Y es; I knew her.
Ques. How?
Ans. By attending to legal matters for her.
Ques. What legal matters did you ever attend to for 

her?
Ans. In the collection of one or two claims for her.
Ques. Where was she then?
Ans. A t Mr. W agner’s house on Broadway.
Ques. You never knew her before she went to W ag-

ner’s ?

3
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Ans. N o ; I think not— yes; I think there was one case 
when she was living with her husband.

Ques. When was that?
Ans. I  can’t tell yo u ; it was prior to that.
Ques. You say she sent for you?
Ans. Yes.
Ques; Whom did she send?
Ans. I can’t tell you that; it was either Mr. or Mrs. 

W agner or one of the boys.
10 Ques. What do you mean by “ one of the boys” ; Wag-

ner’s boys?
Ans. Yes, sir; or sometimes Mr. Walsh would come 

up.
Ques. He was not living there at that time she was 

living with Mrs. W agner?
Ans. I can’t answer that; I don’t know.
Ques. You didn’t see him there when you were there?
Ans. No.
Ques. So that it was one of the members of the Wag- 

_ ner family came to see you about this ?
Ans. Either of Mr. W agner’s family or Mr. Walsh; I 

think it was Mr. W alsh; I don’t remember.
Ques. You say you said to this messenger, whoever he 

was, you told him to bring the mortgages up?
Ans. No, I  didn’t. .
Ques. What did you tell him?
Ans. I was sent for to come down on the matter of this 

claim.
Ques. What was the claim?
Ans. The claim at that time was a claim against Martha 

30  French, but they didn’t tell me at that time.
Ques. Who had the claim?
Ans. I had it.
Ques. I  mean whose claim was it, Mrs. W agner’s or 

Mrs. W alsh’s?
Ans. It was Mrs. W alsh’s claim against Martha 

French.
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Ques. Did Mrs. Walsh send for you?
Ans. Yes.
Ques. How did you know her at that time?
Ans. I think I had been down there once or twice on

other matters.
Ques. For whom?
Ans. Mrs. Walsh.
Ques. What was the matter?
Ans. I don’t have any recollection of it now, but I knew

her at that time. 1 0
Ques. You are positive of that?
Ans. Yes, sir.
Ques. Did you go down at any time in reference to 

these mortgages?
Ans. Yes, sir; this was in regard to the claim.
Ques. Did you go down when she sent for you to go 

down?
Ans. I did.
Ques. How did you know about the transfer of the

mortgages ? . o q
Ans. When we got through in regard to the claim, she 

spoke to me about an assignment of these mortgages, 
about wanting to turn the mortgages over and also the 
insurance stock.

Ques. Mrs. Walsh did?
Ans. Yes, sir.
Ques. Can you fix the date of that?
Ans. No ; I  can’t.
Ques. In whose presence?
Ans. I don’t remember whether there was more than 

the Wagners there or not; I don’t know whether the 
nurse was there or not at that time.

Ques. Just tell me who was present; you need not say 
who was not there; I  was not there and you were not.

Ans. Yes, I  was.
Ques. Who was there?
Ans. Mr. and Mrs. Wagner.
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Ques. That is all you can recollect?
Ans. Yes, sir.
Ques. Did she at that time hand you the mortgages ?
Ans. No.
Ques. How did you get them?
Ans. They were afterwards sent up to me. I told her 

to send them when she was ready to send them.
Ques. Who brought them up?
Ans. I don’t know; the Wagners, some of them; I can’t 

tell you, because I don’t know.
Ques. Did the old lady tell you at the time of this in-

terview what consideration to put in there?
Ans. A t the time I was down there in regard to the 

claim when she first spoke to me about it?
Ques. Yes.
Ans. She told me what the consideration was.
Ques. Did she tell you what consideration to put in the 

assignments, I  asked you ?

2 b  ^*c^arc ŝ * has already answered.

Ans. No ; she told me what the consideration was, but 
she didn’t tell me what to put in the assignment.

Ques. So that the assignment consideration you just 
made from the mortgages themeslves?

Ans. Yes, sir; from the principal of the mortgages.
Ques. What did she say the consideration was?
Ans. She told me that she had a good home there and 

that she intended to stay there the rest of her days, and 
she wanted to turn these things over to her.

3 0  Ques. She didn’t say anything about the will?
Ans. I don’t remember that she did.
Ques. You knew that she had a will?
Ans. N o; I didn’t at that time.
Ques. She didn’t say anything about that at all?
Ans. Not that I recollect.
Ques. Yop would have recollected it if  she had?
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Ans. I think I would— oh, I am not sure about it.
Ques. You didn’t know her sufficiently well to talk

about that, about a will?
Ans. I think if it had been necessary, I knew her suffi-

ciently well to talk about it, but I didn’t see any reason 
for it at that time.

Ques. Was there any agreement made between Mrs. 
Wagner and Mrs. Walsh that you know of, as to her 
support ?

Ans. Not that I know of. 1 0
Ques. Y ou  knew nothing of that?
Ans. No.
Ques. That is all.

Hen r y  Wag ne r , sworn for defendants.

Direct examination.

By Mr. Richards: - 2 0

Ques. Y ou  live in Camden, New Jersey.
Ans. Yes, sir.
Ques. And are the husband of the defendant, Ida E. 

Wagner?
Ans. Yes, sir.
Ques. She is the daughter of Elizabeth Walsh, de-

ceased, is she not?
Ans. Yes, sir.
Ques. The bill states that Elizabeth Walsh came to 

live with your wife in February, 1 9 0 4 ; *s that correct?
Ans. I believe it is.
Ques. Did she continue to live there at the time of 

her death?
Ans. Yes, sir.
Ques. During that time did or did not your wife feed 

and care for her?
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Ans. Yes, sir,.
Ques. Did she pay any board?
Ans. No, sir.
Ques. Did she do any of the house work?
Ans. No, sir.
Ques. Did Mrs. Walsh require any special attention? 
Ans. V ery much, after she was taken sick.
Ques. What special attention did she require ; did she 

require an attendant or not?
XO • Ans. Did she require an attendant all the time? 

Ques. A ny of the time.
Ans. Yes, she required an attendant.
Ques. Who was that attendant?
Ans. M y wife and Mrs. Wood.
Ques. Who paid for Mrs. W ood’s services ?
Ans. I don’t know that she ever received any pay. 
Ques. Y ou  don’t know whether your wife ever paid 

her or not?
Ans. I do not.

2 0  Q ues- W as any charge made against Mrs. Walsh for 
any of these services?

Ans. No, sir; not that I know of.

B y the Court:

Ques. When did Mrs. Walsh die?
Ans. I think Christmas, 19 0 4 .
Ques. She came there in February, about 1 1  months? 
Ans. Yes, sir.

Cross-examination.

B y  Mr. R e x :

Ques. What is your business?
Ans. I am a weaver.
Ques. W hat kind of a weaver?
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Ans. A carpet weaver.
Ques. A rag carpet weaver?
Ans. Yes, sir; a rag carpet weaver.
Ques. And all the time that the nurse was there and 

Mrs. Walsh was there, were you making enough money 
to pay the bills yourself?

Ans. What bills ?
Ques. The bills for nursing and medicine and bills for 

keeping, and whatever Mrs. Walsh required?
Ans. No, sir; I didn’t make enough money for that, -jq  
Ques. Nobody paid them?
Ans. Yes, sir; they were paid.
Ques. Who paid them?
Ans. I believe Mrs. Wagner paid them.
Ques. Where did she get the money from?
Ans. She had money saved up.
Ques. From what?
Ans. From my work and money that I made on the 

outside.
Ques. At what?
Ans. By selling property and anything that I could 

make money at, I had it.
Ques. You always gave it to her?
Ans. My money that I make?
Ques. Yes.
Ans. Yes, sir; always gave it to my wife.
Ques. What does she do with it?
Ans. Keeps it in the house.
Ques. How much money did she have?
Ans. I don’t know.
Ques. Whereabouts in the house did she keep it? 30 
Ans. I can’t tell you that; I suppose in a drawer.
Ques. How do you know that she keeps it in the 

house ?
Ans. I know whenever I ask for money I get it.
Ques. And you suppose she paid the bills?
Ans. I suppose so; they are paid.
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Ques. Y ou  don’t know anything about it?
Ans. What bills?
Ques. I mean bills for the nurse, medicine, doctor and 

whatever was required. She was there 1 1  months.
Ans. The doctor was paid.
Ques. Who paid him ?
Ans. Mrs. W agner paid him?
Ques. From  the money you saved?
Ans. I am not positive of that.

JO  Ques. Mrs. Walsh was owner of considerable prop-
erty?

Ans. Yes, sir.
Ques. What became of the rents during this eleven 

months ?
Ans. Returned to Elizabeth Walsh by the agent who 

collected the rents.
Ques. So she always had money of her own?
Ans. She had money; yes, sir.
Ques. And, therefore, Mrs. W agner didn’t have to 

pay any of the bills ?
Ans. When the bills came in— I mean have her pay-

ing them when they came in; Mrs. W agner would pre-
sent the bills to her mother and get the money.

Ques. Then it was not from your savings?
Ans. So far as family expenses are concerned, it 

came from my work..
Ques. I didn’t ask you that; I asked you who paid 

Her expenses; now you say that the rents were handed 
over to her and when Mrs. W agner wanted any money 
she went to Mrs. Walsh— is that true?

3 0  Ans. I say when a bill came in.
Ques. Then she went to Mrs. Walsh to get the 

money ?
Ans. I can’t say that she went to Mrs. Walsh.
Ques. Did you?
Ans. No. sir.
Ques. W ho did ?
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Ans. If a man came back with a bill for carpenter 
work or brickwork, we referred him to the old lady.

Ques. And she paid it ?
Ans. If she had i t ; if she hadn’t it, we sent her to the 

agent to get the money, which we have done.
Ques. But it was always Mrs. W alsh’s money?
Ans. It was the money of her rents.

Re-direct.

10
Ques. You have spoken of small bills which Mrs. 

Walsh paid out of her rent money, and you referred to 
the bills of carpenter work and other work on her prop-
erty, did you not?

(Objected to. Admitted.)

Ans. Yes, sir.
Ques. She didn’t pay your store bill, did she?
Ans.’ No, sir. ^>0
Ques. That is all.
Ans. Could I make an explanation to the Court of the 

store bills?
Ques. N o; that is all.

The Court : You may make an explanation to correct 
your evidence.

. Ans. I have nothing to correct, but you spoke about 
store bills; I could tell a great deal about store bills.

u l)

The Court: That is all then.

Mr. Richards: I desire to have noted upon the record 
the fact that the statement was made in the second para-
graph of the bill and in numerous other places that the 
defendant, Ida E . Wagner, is the daughter of Elizabeth

4
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W alsh; the statement is made that Elizabeth died De-
cember 2 5 , 1 9 0 4 ; in the twelfth paragraph that she went 
to live with her daughter, Ida Wagner, in February, 1904 , 
and in the same paragraph continued to live with her 
daughter, Ida E . Wagner, , until her death.

In the thirteenth paragraph: ' “ That said Elizabeth 
Walsh, on or about the first day of April, 19 0 4 » assigned 
and transferred to Ida E . Wagner the mortgages -and 
property in question.”

1 0  } n the fourteenth paragraph, that Ida E . Wagner ob-
tained the assignment of said mortgages and shares of 
stock and the possession of said mortgages and house-
hold furniture.

In the eighteenth paragraph the complainant charges 
that the said assignments and transfers and deliveries 
of the said personal property were obtained by the said 
defendant, Ida E . W agner.—

The C ourt: What is the purpose of this ?

20  Mr. R ichards: Simply, if the Court please, I am read-
ing what Greenleaf on Evidence says.

The Court: State the purpose of reading what you 
have read.

Mr. R ichards: The rule of law, as I understand—

The C ourt: What is the purpose in having this on the 
record ?

Mr. R ichards: To have it in evidence.

The Court: Whatever is in the bill of complaint, ad-
missions made by the complainant, you don’t have to 
prove.

Mr. Richards: M y only reason was, the language 
stated in Greenleaf, in a court of equity, the bill may be
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read in evidence for the defendant, as to any matter di-
rectly and positively averred.

The Court: That is admitted. The bill is in evidence 
and can be read. Anything else?

Mr. Richards: That is all.

Defendants rest.
10

Mr. R e x : I ask your Honor to make a decree accord-
ing to the prayer of the bill.

Wa eTER Fen n imo r E, sworn for complainants.

Direct examination.

By Mr. R e x : 2 0

(After a consultation between counsel for the com-
plainants, the witness was withdrawn.)

Complainants rest.

Case closed.

(The case was then argued.)

SO
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IN  C H A N C E R Y  O F N E W  JE R S E Y .

Between

E e eEn  M. F en n imo r e and E mma

E. Deeg a n ,
Complainants,

10 On  Biee, &c .
and

Id a E. Wa g n er  and Cea r a  J. 

Ch a d w ic k ,
Defendants.

Messrs. F red erick  A. Rex  and F. Mo r se A r c h er , 
for Complainants.

Messrs. J o seph  Ka ig h n  and Sa mu ee  A. Ric h ar d s, 
for Defendants.

Berg en , V. C .:
The bill of complaint in this cause charges that Eliza-

beth Walsh, having made her last will and testament, 
dated February 2 5 th, 19 0 4 , departed this life December 
2 5 th, following; that she devised her personal estate to the 
complainants and defendants, her children, and to a 
grandchild, who is not a party to this cause, in equal 
shares, that the defendants were appointed executrices 
of the will, have probated the same, and accepted their 
appointments; that about the date of the execution of 
the will, whether before or after does not appear, the 
defendant, Ida E. 'Wagner, induced the testatrix to come 
and live with her, where she remained qntil her death;
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that having thus obtained the custody and physical con-
trol of the testatrix, who was then seventy-seven years 
of age and “ in enfeebled and weakened mental and 
physical condition and wholly incapable of resisting the 
persuasions and entreatries of her daughter, the said Ida 
E. Wagner fraudulently induced and unduly influenced 
her, the said Elizabeth Walsh, on or about the first day 
of April, A. D. nineteen hundred and four, to assign and 
transfer unto her, the said Ida E. Wagner, without any 
consideration therefor,”  bonds and mortgages, stock in -̂ q  
an insurance company and other personal property of the 
value of about $ 8 ,0 0 0 ; that the result of these transfers, 
if sustained, is to exhaust the personal estate and deprive 
the complainants and other beneficiaries under the will 
of the whole of their legacies ; that the defendant, Ida E. 
Wagner, has reduced some of these securities to cash 
and refuses to account for any of them or their proceeds, 
and the prayer is that the pretended transfers of the 
securities she yet holds be set aside, and that they, to-
gether with the proceeds of those that had been sold, as 
well as other personal property transferred to her, as set 
out in the bill of complaint by the testatrix, be declared 
to be the property and estate of the testatrix at the time 
of her death, to be accounted for and administered as 
her estate by the defendants.

The defendant Clara J .  Chadwick, one of the execu-
tors, has not appeared in this cause, and a decree pro 
confesso has been taken against her.

The defendant Ida E . Wagner, to whom all of this 
property was transferred,’ in utter disregard of its dis-
position by the will, has not answered, but filed a plea 3 0  
on which the complainants have joined issue by a general 
replication. The pertinent part of the plea is in the fol-
lowing words, “ for a plea to the whole of said bill says 
that for the assignments and transfer by Elizabeth 
Walsh to this defendant, of the bonds and mortgages, 
shares of stock and other personal property in the bill
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mentioned, good and valuable consideration passed from 
this defendant to the said Elizabeth W alsh.”

The defendant, by her plea, presents but a single issue, 
and constructively admitting the charges of undue in-
fluence and fraudulent inducements charged in the bill, 
relies alone upon the assertion in the plea that for the 
property so transferred good and valuable considerations 
passed from her to the assignor.

A t the trial of the issue so presented the defendant as- 
•|q  sumed the burden of sustaining her plea. But two wit-

nesses were called on her behalf; one was the solicitor of 
record in this cause, and the other her husband. The 
solicitor testified that upon a visit to the testatrix with 
regard to some other matter, she consulted him with refer-
ence to the assignment of the disputed property. What 
the witness testified to is covered by the following ques-
tions and answers: “ Q. While engaged in that did she 
consult you about the mortgages mentioned in the bill of 
complaint-? A . She said she had some things she 
wanted to turn over to her daughter, Mrs. Wagner, and 
I asked her what they were, and she said they were some 
mortgages, and she also said something about some Cam-
den Fire Insurance stock, I believe, and I told her as to 
the stock I could not take care of that, the Camden Fire 
Insurance Co. would take care of that direct, but the 
mortgages I would draw the assignments for when she 
was ready if she would send them up. Q. Did she say 
anything about what the consideration was, or why she 
was doing this ? A. She told me that— I asked her about 
that— she told me that she had a good home there and 

30  that she intended to stay there the rest of her days, and 
that she wanted to turn these over to Mrs. Wagner on 
that account.”

He further testified that, some time after this conver-
sation, the mortgages were brought to his office, where 
the assignments were prepared according to his instruc-
tions, but the execution was acknowledged before another
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person. It does not appear that the solicitor ever saw 
the testatrix after the assignments were sent to her, nor 
is there the slightest evidence in the cause that they were 
ever delivered by the testatrix to Mrs. Wagner. The hus-
band testified that Elizabeth Walsh came to live in his 
family in February, 19 0 4 , and remained there until her 
death; that she did not pay any board or do any house-
work; that she required special attention after she was 
taken sick, but that she had an attendant by the name of 
Mrs. Wood. While this witness testified at first that his 
wife paid the bills for the nurse, medicine, doctor and 
whatever was required, he qualified this, on cross-exam-
ination, by saying that Mrs. Walsh always had money, 
and that when the bills came in his wife would present 
them to her mother and get the money.

On this evidence I find that the defendant has not sup-
ported her plea that this $ 8,000  of property was trans-
ferred to her by the testatrix for a good and valuable 
consideration.

It distinctly appears in the evidence that so far as these 
witnesses know there was no agreement between the 
parties that Mrs. W agner should keep her mother dur-
ing her life, and so far as the case shows Mrs. Wagner 
could have turned off her mother the next day 'after the 
transfer was made. The intimation by the husband that 
the mother required special services was plainly intro-
duced to bolster up a pretended consideration. The re-
lation between these parties was that of mother and 
daughter, and in the absence of any express promise to 
pay she could not recover upon any implied promise, nor 
is there any proof that she rendered any special services, 
such as would justify the transfer of this large amount 
of property, for it appears that during her illness, when 
she required special attention, such attentions were ren-
dered and performed by a person employed for that pur-
pose, and, in the absence of all proof on the subject, the 
presumption is that such services were paid for by the 
testatrix. Mrs. Walsh was seventy-seven years of age,

10

20

30
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and to support such a transfer of all of her available es-
tate to one daughter with whom she was living, justifies 
the presumption that she was dominated by the will of 
that daughter to make an unconscionable bargain, if any 
such bargain were made, because it must be borne in 
mind that this defendant does not pretend that it was a 
gift, but rests her claim entirely upon a good and valu-
able consideration. The daughter to whom these trans-
fers were made was not offered as a witness, nor any 
explanation made as to when these transfers came to her 
hands. Without delivery they would have passed no title, 
for their execution alone, if retained by the testatrix, 
would not result in a transfer of the property, and it may 
be that these papers came to the defendant after the death 
of her mother and by some act of her own. It has been 
held by this Court that if the defendant fails in proving 
the truth of his plea upon the hearing, the plea must be 
overruled as false and the complainant entitled to a de-
cree according to the case stated by the bill.

M iller vs. U. S. Casualty Co., 16  Dick., 1 1 0 -1 1 5 .
Hunt vs. West Jersey Traction Co., 1 7  Dick., 225- 

229.

The defendant having failed to sustain her plea, it will 
be overruled and a decree advised setting aside the as-
signments and transfers of the property described in the 
bill of complaint and the same decreed to be held by the 
defendants as a part of the estate of the testatrix, to be 
administered by them as executrices of the last will and 
testament of Klizabeth Walsh. I f  all of the parties inter- 

3 0  ested in the fund under the will of Mrs. Walsh were par 
ties to this proceeding, this Court could and perhaps 

- ought to require the accounting to be made here, but as 
the grandchild, one of the beneficiaries under the will, is 
not a party, the settlement of the estate can be more con-
veniently had in the Surrogate’s Court of the county 
where the will was admitted to probate and where the 
grandchild will be afforded an opportunity to be heard 
upon the accounting.
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Fil e d O ct o b e r 3 1 , 1 9 0 6 .

I N  C H A N C E R Y  O F N E W  J E R S E Y .

B et w e e n

E l l e n  M. Fe n n i m o r e , e t  a l .,

I d a  E. W a g n e r , e t  a l .,

a n d

C o m pl ai n a nt s,

D ef e n d a n t s.

O n  Bi l l , &c . 

F i n a l  De c r e e .

T hi s c a u s e c o mi n g o n t o b e h e a r d at C h a n c e r y C h a m -

b ers, i n t h e S t a t e H o u s e, T r e n t o n, o n t h e si x t h d a y of 

S e pt e m b er, ni n et e e n h u n d r e d a n d si x, o n bill, pl e a, r e p- 

li c ati o n a n d p r o of s t h e n t a k e n i n t h e p r e s e n c e o f F r e d e ri c k ■* 

A. R e x, s oli cit o r f o r t h e c o m pl ai n a nt s, a n d F r e n c h & 

Ri c h ar d s, of c o u n s el wit h I d a E. W a g n e r, d ef e n d a nt, t h e 

c o m pl ai n a nt s’ bill h a vi n g b e e n h e r et of o r e t a k e n a s c o n-

f ess e d a g ai n st Cl a r a J. C h a d wi c k; a n d t h e pl e a di n g s a n d 

pr o of s a n d t h e a r g u m e n t s o f t h e r e s p e cti v e c o u n s el h a v -

i n g b e e n h e a r d a n d c o n si d e r e d, a n d it a p p e a ri n g t o t h e 

C o urt t h at all o f t h e b o n d s a n d m o rt g a g e s, s h a r e s of 

st o c k, m o n e y s, o r t h e p r o c e e d s o f t h e s al e of t h e s a m e, d e-

s cri b e d i n t h e bill o f c o m pl ai nt, a r e a s s et s o f t h e e st at e 

of Eli z a b et h W al s h, d e c e a s e d, a n d t h at t h e y w e r e n ot 3 0  

t r a n sf e r r e d a n d a s si g n e d t o t h e s ai d I d a E. W a g n e r f o r 

a g o o d a n d v al u a bl e c o n si d e r ati o n, a n d it f u rt h e r a p p e a r-

i n g t h at t h e c o m pl ai n a nt s a r e e ntitl e d t o t h e r eli ef s o u g h t 

a n d p r a y e d f o r b y t h e m i n t h ei r bill o f c o m pl ai n t:

It i s, o n t hi s t hi rti et h d a y o f O ct o b e r, ni n et e e n h u n-

dr e d a n d si x, b y W illi a m J. M a gi e, C h a n c ell o r o f t h e

5
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State of New Jersey, ordered, adjudged and decreed, 
and the said Chancellor, by virtue of the power and au-
thority of this Court, doth hereby order, adjudge and de-
cree that the transfer of the shares of the capital stock of 
the Camden Fire Insurance Company, described in said 
bill of complaint, made by the said Elizabeth Walsh in 
her lifetime to the said Ida E . Wagner, were not made 
for a good and valuable consideration, and that they be 
set aside, annulled and made void, and that the said 
moneys and shares of stock be hereby adjudged to be 
part of the estate of the said Elizabeth Walsh, to be ac-
counted for by the said defendants.

And it is further decreed, that the assignments made 
by the said Elizabeth Walsh in her lifetime to the said 
Ida E . Wagner, of the bonds and mortgages made to the 
said Elizabeth Walsh by Winfield Stetser and wife, by 
Edwin T. Anthony, by Catharine Neutze and by John 
Baxter and wife, respectively, as described in the said bill 
of complaint, were not made for a good and valuable con-
sideration, and that they be likewise set aside and 
made null and void, and said mortgages are hereby ad-
judged to be a part of the estate of the said Elizabeth 
Walsh, deceased, to be reassigned by the said Ida E. 
W agner and to be accounted for by the said defendants.

And it is further ordered, adjudged and decreed, that 
the proceeds of sale of the bonds and mortgages made 
to the said Elizabeth Walsh in her lifetime by Abigail F. 
H ugg and by Anna C. Marshall, respectively, assigned 
by said Elizabeth Walsh in her lifetime to the said Ida 
E . Wagner, and thereafter assigned by the said Ida E. 
Wagner to one Abraham Anderson and to one Frank J. 
Burr, respectively, as alleged in said bill of complaint, 
which were not transferred and assigned to the said Ida 
E. Wagner for a good and valuable consideration, be ac-
counted for by the said defendants as part of the said 
estate of the said Elizabeth Walsh, deceased.
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And it is further ordered, adjudged and decreed, that 
the plea filed by the said defendant, Ida E . Wagner, be 
overruled with costs.

W. J .  M A G IE ,
Respectfully advised. C.

J .  J .  Ber ge n ,
V . C.

IN  C H A N C E R Y  O F N E W  JE R S E Y .

Between

El l en  M. F en n imo r e, et  a l .,

Complainants, [ On  Bi l l , &c . 

and

Ida E. Wag ne r , et  a l .,

Defendants.

10

No ti ce  o e A ppea l .

20

The defendant, Ida E. Wagner, hereby appeals from 
the final decree made in this court in the above stated 
cause from the whole and every part thereof to the Court 
of Errors and Appeals in the last resort in all causes.

JO S E P H  K A IG H N ,
Solicitor for Ida E . Wagner.

v S A M U E L  H. R IC H A R D S ,
O f Counsel.

I conceive there is good cause for appeal in the above 
stated cause.

Sa mu el  H. Ric hards , 
Of Counsel with Ida E. Wagner.
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N E W  J E R S E Y  C O U R T  O F E R R O R S  A N D  A P -
P E A L S .

10

Between

E eeen  M. F enn imor e;, et  a e ., 

Complainants and Respondents, 

and

Id a E. Wa g ne r , et  a e .,

Defendants,

Id a  E. W a g ne r ,

Appellant.

A ppea e  er o m 

Ch a n c er y . 

Peti tio n  oe 

A ppea e.

20
To the Honorable the Court of Errors and Appeals in 

the last resort in all causes:
The petition of Ida E. W agner, the appellant in the 

above stated cause, respectfully shows that your peti-
tioner finds herself aggrieved by a final decree made in 
the Court of Chancery by his Honor William J. Magie, 
Chancellor of New Jersey, bearing date the thirtieth 
day of October, nineteen hundred and six, wherein the 
said Ellen M. Fennimore and others were complainants, 
and Ida E. W agner, et al., are defendants, in the follow- 
ing respects, to w it :

That the said decree adjudges that it appears to the 
Court that all of the bonds and mortgages, shares of 
stock, moneys, or proceeds of the sale of the same, de-
scribed in the bill of complaint are assets of the estate 
of Elizabeth Walsh, deceased, when there existed no 
evidence, pleading or facts upon which such a finding 
could be based or founded,
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That said decree adjudges that said bonds, mortgages, 
shares of stock, moneys, or the proceeds of the sale of 
the same were not transferred and assgned to the said 
Ida E. W agner for a good and valuable consideration, 
when by the assignments themselves, under seal, and 
the uncontradicted testimony, it appeared that a good 
and valuable consideration passed therefor.

That said decree adjudged that the complainants were 
entitled to the relief sought and prayed for by them in 
their bill of complaint, when it did not appear, either by 1 0  
the pleadings or proofs, that complainants were entitled 
to any relief.

That said decree adjudges that the transfer of the 
shares of the capital stock of the Camden Fire Insurance 
Company described in said bill of complaint, made by 
the said Elizabeth Walsh in her lifetime to the said Ida 
E- Wagner, were not made for a good and valuable con-
sideration, and that they be set aside, annulled and made 
void, and that the said moneys and shares of stock were 
thereby adjudged to be part of the estate of the said 0 q  
E lizabeth Walsh, to be accounted for by the said de- ** 
fendants, when by the undisputed testimony it appeared 
that such transfer was made for a good and valuable 
consideration and no evidence was offered to show that 
said shares ever were, are or could be part of the estate 
of Elizabeth Walsh.

That said decree adjudges that the assignments by 
Elizabeth Walsh in her lifetime to the said Ida E. W ag-
ner of the bonds and mortgages made to the said Eliza-
beth Walsh by Winfield Stetser and wife, by Edwin T. 
Anthony, by Catharine Neutze and by John Baxter ®  ' 
and wife, respectively, as described in the bill of com-
plaint, were not made for a good and valuable consider-
ation, and that they be set aside and made null and 
void, and adjudges said m ortgages to be a part of the 
estate of said Elizabeth Walsh, deceased, to be reas-
signed by said Ida E. W agner and to be accounted for
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by the defendants, when by the deeds of assignment 
of said mortgages, executed under seal, offered in evi-
dence, a presumption of consideration was raised which 
was in no way rebutted or disproved, and when by the 
undisputed testimony it appeared that said assignments 
were made for a good and valuable consideration, and 
no evidence was offered to show that said mortgages 
ever were, are or could be a part of the estate of said 
Elizabeth Walsh, deceased.

1 0  That said decree adjudges that the proceeds of sale 
of the bonds and m ortgages made to the said Elizabeth 
Walsh in her lifetime by Abigail F . H u gg and by Anna 
C. Marshall, respectively, assigned by said Elizabeth 
Walsh in her lifetime to the said Ida E. W agner and 
thereafter assigned by the said Ida E. W agner to one 
Abraham Anderson and to one Frank J .  Burr, respec-
tively, as alleged in said bill of complaint, which were 
not transferred and assigned to the said Ida E. Wagner 
for a good and valuable consideration, be accounted for 

2 0  ^  sa^  defendants as part of the said estate of the 
said Elizabeth Walsh, deceased, when it is not proven or 
admitted that the said Ida E . W agner sold or assigned 
any such m ortgages or received anything therefor, and 
when, by the undisputed proofs, it appeared that such 
bonds and mortgages were assigned to said Ida E. W ag-
ner for a good and valuable consideration.

That said decree adjudges that the plea filed by the 
defendant be overruled with costs, when such decree 
should have dismissed the complainants’ bill with costs 
to the defendant, Ida E. W agner.

That said decree is contrary to law.
That said decree is inequitable.
That said decree is not in accoirdance with the prac-

tice in equity.
That the Court permitted illegal and improper cross- 

examination.
That said decree is against the weight of the evidence.
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That said decree stands without any evidence to sup-
port it.

That the proof offered by the appellant upon the only 
issue in the case standing alone entitles appellant to a 
decree in her favor.

That the appellant having offered the assignments un-
der seal, which import a consideration, and offered other 
evidence of consideration, established a prima facie case, 
and upon the complainant failing to offer any testimony, 
the appellant was entitled to a decree dismissing the bill yQ 
with costs.

The decree is, in divers other respects, irregular, il-
legal and contrary to equity and good conscience.

Your petitioner, therefore, prays that the said decree 
of the said Chancellor may be, in the particulars afore-
said, reversed, set aside and for nothing holden. And 
that your petitioner may have such relief in the premises 

. as to this Honorable Court shall seem meet.
JO S E P H  K A IG H N ,

Solicitor of Appellant. 2 0

F R E N C H  &  R IC H A R D S ,
Of Counsel with Appellant.

Severance of appellant from co-defendant in usual 
form.

Answer to petition of appeal in usual form.

For opinion of Court of Errors and appeals see 68 
Atl., 2 3 0 .
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T h e A c co u nt  o e Ida E. Wag ne r , E x ec u t r ix , &c ., op 
t h e  E st a t e o e E eiza bet h  Wa esh , Deceased . '

This accountant chargeth herself as follows:

Amount of cash received from real estate... $ 1 2  00 
Amount received from the sale of the Abigail 

F . H ugg mortgage of $ 800 . Book No. 58 ,
Page 5 1 3 , &c. ............................................ 8 16  80

1 0  Amount received -from sale of Anna C. M ar-
shall mortgage of $ 1 ,20 0 . Book No. 9 1 ,
page 16 5 , &c......................................... 1 ,2 4 2 2 3

Amount received from sale of John Baxter 
mortgage of $ 70 0 . Book No. 69 , page
6 0 3 , &C..................................................................  7 33  36

Principal of Winfield Stetser mortgage.
Book 80 , page 2 3 3 , &c.................................... 800 00

Interest due and collected to date on account
of above Stetser mortgage ............................ 17 3  20

2 0  Principal of Edwin T. Anthony mortgage.
Book 8 7 , page 1 7 7 .........................................  1,2 0 0  00

Interest due and collected to date on account
of the above Anthony mortgage ..............  2 16  49

Principal of Catharine Neutz mortgage.
Book 89 , page 1 6 9 ................ ......................... 1,5 0 0  00

Interest collected and due to date on the
above Neutz m o rtg a g e ................................... 270  62

Amount realized from the sale of 72  shares 
of Camden Fire Insurance Company stock 720  00 

3 0  Household furniture alleged to be in posses-
sion of the executrix as part of the estate of
Elizabeth W a ls h .............. ..............................  200  00

Cash alleged to be in possession of executrix 
as part of the estate of Elizabeth W a lsh .. 1,0 0 0  00

$ 8,884  70
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This accountant prays allowance as follows:

For household furniture alleged to be in pos-
session of executrix, but which the account-
ant has never received  ..................  $ 2 0 0  00

For cash alleged to be in possession of execu-
trix of which the accountant has no knowl-
edge.......................................................................  (* )

Part of the proceeds from the sale of mortg-
ages advanced and paid by accountant to
Elizabeth Walsh, Voucher No. 1 ................ (* )

Claim of Ida E . Wagner for furnishing said 
Elizabeth Walsh with a home the rest of 
her days according to contract, $ 6 ,9 2 0 , 
interest thereon from M ay 4 , 19 0 4 , to De-
cember 1 3 , 19 0 7 , $ 806 . 1 8 . Total, $7,“
726 . 18 , Voucher No. 2  ................................ ( )

Amount paid for premium on bond of execu-
trix, Voucher No. 3  ..................................... 52 5 °

Surrogate’s bill, Voucher No. 4> an<I costs on
exceptions...........................................................  *32  °4  3 0

Proctor’s fees  ......................................................  3 ° °  00
Commissions on $ 1 ,000.00  at

6 per cent, a t ................... $ 70.00
Commissions on $ 4 ,000.00  at

4 per cent, a t ................... 16 0 .0 0
Commissions on $ 3 ,884.70  at
7 per cent at................  116.54
 ̂ F ------------- Total (* )

$6 8 4  54 3 0
Balance 8 ,200  16

$ 8,884  70 

ID A  E. W A G N E R ,
Executrix.

(*) Exceptions sustained.
6
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St a t e  o e New  J er se y , 
Co u n ty  o e Cam d en ,

Ida E. Wagner , the executrix above named, maketh 
oath that the above account is in all things just and true, 
both as to the charge and discharge thereof, according 
to the best of her memory and belief.

Sworn and subscribed to before me this thirteenth day 
of December, A. D. 19 0 7 .

S. Ho w ar d  T r o t h , 
Master in Chancery of New Jersey.

Filed December 2 0 th, A . D. 19 0 7 .

Harry  Reev es,
2 0  Surrogate.

ID A  E . W A G N ER.

10

30



E x c e p t i o n s  t o  A c c o u n t  o e  E x e c u t r i x . . 43

C A M D EN  C O U N T Y  O R P H A N S ’ C O U RT.

In  t h e  M a t t e r  o e  t h e  'E s t a t e  \ E x c e p t i o n s  to

o e E e i z a b e t h  W a e s h , de- \ A c c o u n t  o f  E x -

ceased. / e c u t r i x .

Ellen M. Fennimore, residuary legatee under the will 10 
of Elizabeth Walsh, deceased, and Philip Deegan, ad-
ministrator of Emma L. Deegan, deceased, residuary 
legatee under the will of Elizabeth Walsh, deceased, here-
by except to the account of Ida E . Wagner, executrix 
of said estate, for the following reasons:

First. To item No. 2 , under which the executrix prays 
allowance for the sum of $ 1 ,0 0 0 , because said amount 
came into her possession or was obtained by her from 
deceased during her lifetime by fraudulent means and 
diverted to her own use by said executrix, and for which 2 0  
she was held to be accountable under a decree of the 
Court of Chancery of the State of New Jersey, in a suit 
wherein Ellen M. Fennimore and others were complain-
ants and the said Ida E. W agner and another were de-
fendants, which decree was duly affirmed on appeal by 
the Court of Errors of the State of New Jersey.

Second. To Item No. 3 , wherein accountant prays al-
lowance for part of the proceeds from the sale of mortg-
ages which proceeds are alleged by accountant to have 
been paid to Elizabeth Walsh, because said executrix 
never in fact paid any such sum to the said Elizabeth 
Walsh in her lifetime.

Third. To Item No. 4 , wherein the said accountant 
claims compensation for furnishing the said Elizabeth 
Walsh with a home according to contract, because in the 
suit in Chancery above mentioned it was decreed that no 
such contract had ever existed.
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Fourth. To Item No. 5 , wherein said accountant prays 
allowance for premium on her bond, because upon proof 
furnished to the Court that the assets of the estate were 
likely to be wasted or misappropriated the said executrix, 
by order of Court, was compelled to furnish said bond.

Fifth. To Item No. 8 , wherein the said accountant 
prays allowance for commissions, because the said ac-
countant claiming ownership to all of the assets herein ac-
counted for prior to the decree above mentioned in the 

i q  Court of Chancery against her had the beneficial use and 
control of all of said assets under a claim which was ad-
judicated in said Chancery proceedings to have been 
fraudulently made.

Dated Camden, N. J ., December 2 7 th, 19 0 7 .

F r ed ’ k  A. R e x ,
Proctor for Ellen M. Fennimore. 

G r e y  & A r c h e r ,
Proctors for Adm. of Emma E. Deegan, deceased.

2 0

[e n d o r s e d .]

C A M D E N  C O U N T Y  O R P H A N S ’ CO U RT.

I n  t h e  M a t t e r  o e  t h e  E s t a t e  o e  E l i z a b e t h  W a e s h , 
D e c e a s e d .

E x c e p t i o n s  t o  A c c o u n t  o e  E x e c u t r i x .
30

F r ed ’ k  A . R e x ,
G r e y  & A r c h e r ,

Proctors
Filed December 2 0 , 19 0 7 . 

H a r r y  R e e v e s ,
Surrogate,
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C A M D E N C O U N T Y  O R P H A N S’ C O U R T.

I n  t h e  Ma t t e r  o e  t h e  E s t a t e  \

o e   E e i z a b e t h   W a e s h , d e- > O r d e r

c e as e d. /

E x c e p ti o n s h a vi n g b e e n fil e d b y Ell a M. F e n ni m o r e, 

r e si d u ar y l e g at e e u n d e r t h e will o f Eli z a b e t h W al s h, ■*** 

d e c e a s e d, a n d P hili p J. D e e g a n, a d mi ni s t r a t o r of E m m a 

L. D e e g a n, d e c e a s e d, r e si d u a r y l e g a t e e u n d e r t h e will 

of Eli z a b et h W al s h, d e c e a s e d, t o t h e a c c o u n t of I d a E. 

W a g n e r, E x e c u t ri x of t h e E s t a t e of Eli z a b e t h W al s h, 
d e c e a s e d ;

I t i s, o n t hi s t w e n t y - s e v e n t h d a y of D e c e m b e r, 

ni n et e e n h u n d r e d a n d s e v e n, o r d e r e d t h at s ai d e x c e p -

ti o ns b e s et d o w n f o r h e a ri n g b ef o r e t h e O r p h a n s’ 

C o u rt of t h e c o u n t y of C a m d e n, o n F ri d a y, t h e t e n t h 

d a y of J a n u a r y, ni n et e e n h u n d r e d a n d ei g h t, at t e n 2 0  
o’ cl o c k i n t h e f o r e n o o n.

A n d it i s f u r t h e r o r d e r e d, t h a t a c o p y of t hi s o r d e r, 

w hi c h m a y b e u n c e rtifi e d, b e s e r v e d wit hi n t h r e e d a y s 

fr o m t h e d at e h e r e of u p o n t h e s ai d e x e c u t ri x o r u p o n 

h er p r o ct o r. C . V . D. J O E I N E ,

J u d g e.

[ E n d o r s e d .]

C A M D E N  C O U N T Y  O R P H A N S’ C O U R T.

I n  t h e  M a t t e r  o e  t h e  E s t a t e  o e  E e i z a b e t h  W a e s h , 

d e c e a s e d.

O r d e r .

R e c ei v e d D e c. 2 7 , 1 9 0 7 , a n d r e c o r d e d i n t h e S u r r o -

g at e s offi c e o f t h e c o u n t y o f C a m d e n, i n B o o k L  o f Mi n -

ut es, p a g e 3 9 7 . H a r r y  R e e v e s ,

S u r r o g a t e.
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C A M D E N  C O U N T Y  O R P H A N S ’ CO URT.

In  t h e  M a t t e r  o e  t h e  E s t a t e  \ D e c r e e  o n  E x - 

o e  E e i z a b e t h  W a e s h , de- / c e p t io n s  t o  Ac-

ceased. '  COUNT.

1 0  Exceptions having been filed by Ellen M. Fenni- 
more, residuary legatee under the will of Elizabeth 
Walsh, deceased, and Philip J .  Deegan, Administrator 
of Emma E. Deegan, deceased, residuary legatee under 
the will of Elizabeth Walsh, deceased, to the final ac-
count of Ida E. W agner, Executrix of the Estate of 
said Elizabeth Walsh, deceased, and the proof and alle-
gations of the parties having been heard and considered 
by the Court;

It is, on this fifteenth day of May, nineteen hundred 
and eight, ordered, adjudged and decreed:

1 . That the exception firstly submitted be allowed and 
that the prayer of allowance o f said accountant for one 
thousand dollars ( $ 1 ,0 0 0 ) cash, being item No. 2  of dis-
charge in said account, be denied.

2 . That the exception secondly submitted be allowed 
and that the prayer of allowance of said accountant for 
eight hundred and sixteen dollars and eighty cents 
($8 1 6 .80), being Item No. 3  of discharge in said ac-
count, be denied.

3 - That the exception thirdly submitted be allowed 
and that the prayer of allowance of said accountant for 
seven thousand seven hundred and twenty-six dollars 
and eighteen cents ( $ 7 ,7 2 6 . 1 8 ), being Item No. 4  of dis-
charge in said account, be denied.

4 . That the exception fifthly submitted be allowed 
and that the prayer of allowance of said accountant for 
commissions in the sum of three hundred and forty-six
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dollars and fifty-four cents ($3 4 6 .54), being Item No. 8 
of discharge in said account, be denied.

And it is further ordered, that the exception fourthly 
submitted be and the same is hereby overruled, being 
exception to Item No. 5 of discharge in said account, 
wherein the accountant prays allowance for premium 
on bond.

And it is further ordered, that there be allowed to 
Joseph Kaighn, Esquire, proctor for accountant, a 
counsel fee of one hundred dollars, and that a counsel 
fee of one hundred dollars be allowed to Frederick A. 
Rex, counsel for exceptant Ellen M. Fennimore, and 
a counsel fee of one hundred dollars be allowed to 
Grey & Archer, counsel for exceptant Philip J .  Deegan, 
administrator of Em ma L . Deegan, deceased, said coun-
sel fees, together with the court’s costs and expenses 
incurred upon the filing and hearing of exceptions to 
the account, the amount thereof being $ 10 7 .6 2 , to be 
paid out of the said estate.

And it is further ordered, adjudged and decreed, that 
the said account be and the same hereby is in all other 
things allowed as stated, and that there is a balance in 
the hands of the said accountant amounting to the sum 
of eight thousand two hundred dollars and sixteen cents 
(8,200 . 16 ), to be distributed according to law.

C. V . D. JO E IN E , 
Judge.

Dated M ay 1 5 th, A. D., 19 0 8 , account allowed. ^

Filed May 1 5 th, 19 0 8 , in Book O of Accounts, page 
315, &c.

H a r r y  R e e v e s , 
Surrogate.
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C A M D E N  C O U N T Y  O R P H A N S ’ C O U R T.

I n  t h e  M a t t e r  o p t h e  E s t a t e  

o p E l i z a b e t h  W a e s h , de-

ceased.

A p p e a l  prom  

O r d er  op  M a y  

IS» !908.

Ida E . W agner hereby appeals to the Prerogative 
1 0  Court from the decree entered herein on the fifteenth 

day of May, nineteen hundred and eight, and from each 
and every part thereof.

Dated M ay 2 6 th, 19 0 8 .
JO S E P H  K A IG H N ,

• Proctor for Appellant.

S A M U E L  H. R IC H A R D S ,
Of Counsel with Appellant.

2 Q
Received M ay 2 7 , 19 0 8 .

H a r r y  REEVES,
Surrogate.

S t a t e  o p N e w  J e r s e y , I 
C o u n t y  op  C a m d e n , )
I, H a r r y  R e e v e s , Surrogate of the county of Camden, 

do hereby certify that the foregoing is a true copy of the 
account, exceptions to account, order fixing time for 
hearing, decree on exceptions and notice of appeal, in 
the matter of the account of Ida E . Wagner,« remaining 
executrix of the estate of Elizabeth Walsh, deceased, all 
of which are recorded in the office of the Surrogate, at
Camden. ,

In testimony whereof, I  have hereunto set my hand 
and affixed my official seal, at Camden, this tenth day of
June, A . D. 19 0 8 . •
J H A R R Y  R E E V E S ,

[ s e a i * ]  Surrogate.
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C A M D EN  C O U N T Y  O R P H A N S ’ CO U RT.

In th e Ma t t er  o e t h e  E st a t e  \ 

oe E l iza bet h  Wa l sh , d e-! 

ceased. 1

Cam d en , N. J .,  January io, 19 0 8 .

Hearing of the above matter on this date at ten o’clock 
A. M. Present, J o seph  Ka ig h n  and Sa mu el  H. Ric h -
a r d s , Esq s., for the Accountant; F red eri ck  A. Re x , 
Esq ., for the Exceptant, Ellen M. Fennimore, and F* 
Mo r se A rcher , E sq ., for the Exceptant, Philip J. 
Deegan, Administrator of Emma E. Deegan, deceased.

J o seph  Ka ig h n , E sq ., affirmed.

By Mr. Richards:

Ques. You are an attorney-at-law of this State?
Ans. Yes, sir.
Ques. Did you know in her lifetime Elizabeth W alsh?
Ans. I did.
Ques. Have you seen the account which is on file in this 

matter, filed by Ida E. Wagner, executrix of the estate of 
Elizabeth E. W alsh? SO

Ans. I have.
Ques. Have you ever seen the mortgages mentioned in 

the charging part of that account ?
Ans. I have.
Ques. And the insurance company’s stock mentioned in 

the charging part of that account?

7
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A n s. N o ; I d o n’ t t hi n k I e v e r s a w t h at. ^
Q u e s. Di d y o u e v e r h a v e a n y c o n s ult ati o n wit h Mr s. 

W al s h i n h e r lif e ti m e c o n c e r ni n g t h o s e m o rt g a g e s a n d 

t h at i n s u r a n c e c o m p a n y. st o c k ?

A n s. I di d.
Q u e s. W h e r e w a s M r s. W al s h li vi n g at t h at ti m e ?

A n s. W ell, o n B r o a d w a y, wit h M r. a n d M r s. W a g -

n e r ; I d o n’ t k n o w t h e n u m b e r.
Q u e s. T h a t i s, I d a E. W a g n e r, t h e d a u g h t e r ?

■j q   A n s. Y e s, si r.
Q u e s. D o y o u k n o w a b o ut w h a t ti m e it w a s t h e c o n-

s ult ati o n t o o k pl a c e ?
A n s. W ell, I d o n’ t k n o w t h e ti m e of t h e fi r st c o n s ult a-

ti o n; I w a s d o w n t h e r e o n ot h e r b u si n e s s.  S h e h a d a 

cl ai m a g ai n s t M a r t h a E. F r e n c h w hi c h s h e w a nt e d m e t o 

r e d u c e t o a j u d g m e n t, a n d at t h at ti m e s h e s p o k e t o me 

a b o ut a s si g ni n g t h e s e m o rt g a g e s t o M r s. W a g n e r; t h at is, 

s h e w a nt e d t o t u r n t h e m o v e r, a n d a s k e d h o w s h e c o ul d 

d o it.
Q u e s. Di d s h e s a y w h y s h e w a n t e d t o t u r n t h e m o v e r ?

2 0   A n s. Y e s ; s h e s ai d t h at s h e h a d d e ci d e d t o m a k e h er 
h o m e t h e r e a n d o n a c c o u nt of t h at t h a t t h e s e m o rt g a g e s 

w e r e t o b e a s si g n e d t o M r s. W a g n e r.

Q u e s. Di d s h e s a y a n y t hi n g a b o ut —
A n s. “ T u r n e d o v e r t o t h e m ” I t hi n k i s t h e w o r d s h e 

u s e d.
Q u e s. Di d s h e s a y a n y t hi n g a b o ut t h e ki n d of a h o m e 

s h e h a d t h e r e ?
A n s. W ell, .1 a m n ot cl e a r o n t h a t; I d o n’t k n o w 

w h et h e r s h e' di d o r n ot.
3 0   Q u e s. Di d s h e s a y h o w l o n g s h e i nt e n d e d t o st a y 

t h e r e ?
A n s. Y e s ; s h e s ai d s h e e x p e ct e d t o m a k e it h e r h o m e 

t h e r e st o f h e r lif e.
Q u e s. A n d t h at s h e i nt e n d e d t o t u r n o v e r t h o s e o n t h at 

a c c o u nt, t h o s e m o r t g a g e s ?
A n s. S h e i nt e n d e d t o t u r n o v e r t h o s e m o rt g a g e s t o 

M r s. W a g n e r o n t h at a c c o u n t ?
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Ques. How about the fire insurance stock ?
Ans. Well, she. wanted that turned over, too. I  told 

her .as to the mortgages I could draw an assignment of 
mortgages and turn them over that way, put them in 
Mrs. Wagner’s name, and as to the insurance company 
stock I told her she would have to go to the Camden Fire 
Insurance Company and have it assigned there, that I 
could not do anything in regard to that. I told her 
when she was ready to do it to either send the mortgages 
up or bring them and come to see me. That was some j q  
time prior to the time they were signed. Then it laid 
for some little time, I think several weeks, before I heard 
anything more from her.

Ques. Was Mrs. W agner present at the interview at 
which the old lady said she wanted to make that her home 
the rest of her days and intended to turn these mortgages 
and insurance company stock over to Mrs. W agner on 
that account?

Ans. I think she w as; I believe she was.

The Court: Well, are you sure she was? You have 
only said “ I think”  and “ I  believe.”  The evidence might 
be of importance later on, I can’t tell.

The W itness: Yes, she was present, and Mrs. W ag-
ner, too.

Ques. Did Mrs. W agner do anything at that time to 
show her dissent to that arrangement which her mother 
had made in your presence?

Ans. No. & 0
Ques. I hand you now two papers marked respectively 

for identification P i  and P 2 . Can you tell us whether 
or not they are the papers marked vouchers Nos. 1 and 
2 in the account which Mrs. W agner has filed?

Ans. $ 8 1 6 .80— voucher No. 1 . Y e s ; they 
ones.

are the
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The Court: Which is voucher No. f, P i ?

The W itness: P i  is voucher No. i ; you have them 
marked right.

The Court: Then P 2  is voucher No. 2  ?

The W itness: That is right.

1 0  -̂ -r - R ichards: They are offered in evidence.

The Court: I understand then that each of these 
papers is a claim which was presented to the executor 
represented in your account by voucher 1  and voucher 
2 , respectively.

The W itness: That is correct.

Cross-examination.

B y Mr. R e x :

Ques. Mr. Kaighn, I understand you have been the 
attorney for Mrs. W agner in all these proceedings?

Ans. As far as I know; yes.
Ques. These items that she has charged herself with 

are the same items which are the subject of a contest in 
the Court of Errors, or at least the Court of Chancery 
and the Court of Errors, aren’t they?

Ans. The items which she has charged herself with ?
3 0  Ques. Yes.

Ans. Yes.
Ques. And she did not charge herself with them until 

she was ordered to do so by the Court of Chancery, did 
she?

Ans. No, sir.
Ques. And that decree was affirmed by the Court of 

Errors ?
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Ans. Yes, sir.
Ques. You testify here just the same as you did in 

the suit in the Court of Chancery, don’t you ?
Ans. Well, I don’t know whether the same questions 

were asked me; I couldn’t answer that. I have told the 
truth as near as I know it.

Ques. This was your testimony there, wasn’t i t : “ Q.
Did she say anything about what the consideration was 
or why she was doing this? A. She told me, I asked 
her about that, she told me that she had a good home there 
and that she intended to stay there the rest of her days 
and that she wanted to turn these over to Mrs. Wagner 
on that account.”  W as that your testimony?

Ans. I believe it was.
Ques. And that is all you knew about it then?
Ans. All_that I knew about what?
Ques. About the reason why she wanted to turn these 

over to Mrs. W agner?
Ans. Yes.
Ques. You drew the assignments, did you?
Ans. They were drawn in my office; the stenographer 

drew them, I suppose; I don’t remember just who did 
draw them; I might have drawn them, but it was done 
in my office.

Ques. You knew nothing about the consideration fur-
ther than this, did you?

The Court: Further than what?

Mr. R ex : You knew nothing about the consideration 
of these assignments but what you. swore to there?

Ans. I don’t just know what you mean yet.
Ques. I mean to say, when you drew the assignments 

and put $8 0 0  or $ 1 ,20 0 , whatever the amount might have 
been, you knew nothing about the consideration except 
she wanted to turn them over; is that right ?
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Ans. Yes, I knew more about them than that.
Ques. Well, all you knew about it you swore to before 

the Court of Chancery, didn’t you ?
Ans. Well, I can’t answer that question, because I 

don’t know what the question was in the Court of Chan-
cery.

Ques. Did you conceal anything?
Ans, I did not undertake to; no, sir.
Ques. I didn’t ask you whether you undertook to; I 

asked you whether you did conceal anything.
Ans. Not that I know of.
Ques. Therefore you swore to all you knew?
Ans. I can’t say that.
Ques. You can’t say that you swore to all you knew?
Ans. N o; because I don’t know what the question was; 

I can’t remember now.
Ques. Well, did you conceal anything?
Ans. No, sir.
Ques. Then you swore to all, did you ?

(Objected to.)

Ans. I can’t say to that.
Ques. O f course, you know nothing about the dis-

bursements of Mrs. Wagner, do you?
Ans. No, sir; except what she has told me.

B y Mr. Archer:

Ques. In this Chancery suit you were asked on cross- 
examination this question, on top of page 2 1  of the 
printed book used in the Court of Errors and Appeals: 
“ Ques. W as there any agreement made between Mrs. 
W agner and Mrs. Walsh that you know of as to her sup-
port? A. Not that I know of. Q. You knew nothing 
of that? A. No. Q. That is all.”  That is a correct 
statement of your testimony in answer to that question 
there ?
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Ans. It is.
Ques. And you have no knowledge of any agreement 

existing between Mrs. Walsh and Mrs. W agner now that 
you had not at the time you were then asked about it, have 
y0U—the situation is unchanged?

Ans. N o; I know of no agreement. There was simply 
a statement made by Mrs. Walsh to her daughter that 
she was going to turn them over for them, but nothing 
more than that. I know nothing further than that.

Ques. W ill you look at this book please, and see what 
it is (handing witness book marked for identification
Exhibit E i  ?) .

Ans. It is the state of the case in the case of Fenm- 
more vs. W agner in the Court of Errors and Appeals.

Ques. And is that the state of the case which was 
printed upon an appeal taken by you and Mr. Richards, 
representing Mrs. W agner ?

Ans. Yes, sir.
Ques. And used in that proceeding?
Ans. Yes, sir.

Mr. Archer: I offer that in evidence.

(Said book is now marked Exhibit E i . )

Ques. Now, Exhibits P i  and P 2 , entitled Claims of 
Ida E. W agner,”  are vouchers for the first two disburse-
ments in the account, are they ?

The Court: No, they are the claims presented to the 
executor represented by the vouchers.

The W itness: Marked Nos. 1 and 2 .

Ques. Where were they prepared ?
Ans. They were prepared in my office.
Ques. B y you on behalf of Mrs. W agner?
Ans. Yes, sir.



5 6 J o s e p h  Ka i g h n , E s q ., Cr o s s -e x .

B y M r. Ri c h a r d s:

Q u e s. M r. K ai g h n, y o u h a v e b e e n a s k e d a b o ut a d e cr e e 
o f t h e C o u rt o f E r r o r s a n d A p p e al s i n t h e m att e r r e-

f e r r e d t o i n t h e b o o k E x hi bi t E i.  H a v e y o u e v e r s e e n 

t h e d e c r e e of t h e C o u rt o f E r r o r s a n d A p p e al s i n t h at 
m att e r ?

M r. R e x : I o bj e c t; a c e rtifi e d c o p y o f t h e d e cr e e is 

j p  ^ e  b e st e vi d e n c e, a n d w h et h e r h e h a s s e e n it o r n ot c a n-
n ot b e e vi d e n c e.

T h e C o u r t: H e m a y a n s w e r t h a t; h e i s o nl y as k e d 
w h et h e r h e h a s e v e r s e e n it.

A n s. I h a v e s e e n a c o p y o f it.

Q u e s. A r e y o u s u r e t h at y o u e v e r s a w a c o p y of t h at — 
o f t h e d e cr e e, n ot t h e o pi ni o n ?

A n s. N o t t h e d e c r e e i t s elf; n o. 

f y n  Q u e s. N o c o p y o f t h at h a s e v e r b e e n s e r v e d o n y o u ?
■  A n s. N o.

Q u e s. Di d y o u o r d e r a c o p y o f t h e o pi ni o n fil e d b y t h e 
C hi ef J u s ti c e i n t h at m att e r ?

A n s. I di d.

( O bj e c t e d t o a s i r r el e v a n t. )

T h e C o u r t: I c a n n ot t ell w h at t h e b e a ri n g i s g oi n g t o 
b e.  W h a t i s y o u r p u r p o s e, M r. Ri c h a r d s ?

3 0   M r. Ri c h a r d s: W ell, I w a n t t o s h o w t h e r e a s o n, if 
t h e C o u rt pl e a s e —

T h e C o u r t: D o y o u w a n t t o off e r t h e o pi ni o n i n e vi-
d e n c e; i s t h at i t ?

M r. R i c h a r d s: Y e s, si r; I w a n t t o off e r t h e o pi ni o n i n 
e vi d e n c e.
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Mr. R e x : I  have no objection to that at all.

Ques. Is that the opinion you received?
Ans. Yes, sir.

By the Court: .

Ques. From whom did you receive it?
Ans. The Secretary of State; it is a certified copy.

10
(Said paper is now offered in evidence and marked 

Exhibit P 3 .)

By Mr. R ichards:

Ques. Did you receive it before or after the citation 
was issued in this matter?

Ans. I received it afterward.

By Mr. R e x :

Ques. Would it have made any difference to you and 
counsel for Mrs. W agner whether this opinion was re-
ceived before or after you filed this account?

Mr. R ichards: I object to that; that can have no bear-
ing on this issue.

(Question withdrawn.)

30

Jo h n J .  W el sh , sworn.

By Mr. Richards:

Ques. Mr. Welsh, you are a contractor and builder in 
the city of Camden, aren’t you?

8
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Ans. Yes, sir.
Ques. Were you related to Mrs. Elizabeth Walsh, the 

decedent in this matter?
Ans. Related? No.
Ques. You spell your names differently?
Ans. Y e s ; she was English and I am Irish; there is a 

good deal of difference.
Ques. Were you acquainted with Elizabeth Walsh in 

her lifetime?
1 0  Ans. I knew her for about twenty years, I guess.

Ques. Do any work for her ?
Ans. Yes.
Ques. Did you ever have any conversation with her in 

which she talked about her intention to make her home 
with her daughter, Mrs. W agner?

Mr. R e x : I object to that. That is attacking this 
very decree. Now, that is a settled fact, that there was 
no contract. I don’t care whether she had conversations 

2 0  ° r s^e Court o f Errors sustaining the
Court of Chancery said there was no contract between 
Ida Wagner and Mrs. Walsh, that these assignments 
were made without consideration. Mr. Kaighn was a 
witness to that effect up above and here also ; he knew of 
no contract. Now, to endeavor by some outsiders to 
prove a contract which has already been settled in the 
Court of Errors, it seems to me, is unparalleled, that 
this Court should allow something to be produced here 
which will upset a decree of Chancery affirmed by the 
Court of Errors. I want to make an objection right 

3 0  here to any testimony which may be offered here as to a 
contract existing between Mrs. Walsh and Mrs. Wag-
ner.

The C ourt: I will let him answer that, because it does 
not state what the conversation was. (T o the witness.) 
Now, you can only answer that yes or no— did you have 
a conversation with her ?
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The W itness: Yes, sir.

Ques. What was the conversation?

Mr. R e x : I object to any testimony being taken as to 
conversations between the decedent, Mrs. Walsh, and 
any person as to matters which might go to prove a con-
tract or some consideration coming from Mrs. Walsh to 
Mrs. Wagner for board, inasmuch as that point was 
clearly raised and was the only point raised up above 1 0  
in the Court of Chancery, affirmed by the Court of 
Errors, the question of board. The Court held that these 
assignments— they say they were for board were made 
without consideration.

The C ourt: Do I understand this to be correct— if I 
am incorrect, counsel may correct m e: A  bill was filed 
in the Court of Chancery to set aside certain assignments 
of bonds and mortgages which Mrs. W agner alleged 
were made to her or bonds given to her by the decedent 
because of board which she had given the decedent

Mr. R e x : I f  your Honor will allow me to correct you, 
a bill was filed in the Court of Chancery by the bene-
ficiaries except one, under the will, asking the Court to 
decree that these assignments of mortgages and the sale 
of insurance stock were void, setting up these reasons, 
undue influence, impaired mental capacity to make any 
contract and no consideration. There were three points 
which were made in the b ill; now, a plea was filed saying 
nothing about the board, saying nothing about the men-
tal capacity, saying nothing about the undue influence, 
but it did say that they were made for a valuable con-
sideration. The Vice Chancellor held that the three 
other points were conceded by them, that she was unduly 
influenced, that these were obtained by improper methods, 
that she had not the mental capacity and the question of
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consideration was absolutely unproven; there was no 
consideration, and on all four points the Vice Chancellor 
upheld the bill, three being admitted by them by reason 
of not filing any answer.

The Court : Now, was the consideration one that was 
raised under that plea and heard before the Court, this 
matter o f board ?

1 0  Mr. ^ rch er: It was, yes; the only one.

Mr. R e x : The only one that was raised.

The Court: Have you the final decree of the Court of 
Errors and Appeals? »

Mr. R e x : There is no decree except affirmance. All 
except the opinion of the Court of Errors and Appeals 
and the decree of affirmance of that Court is before the 
Court in the book Exhibit E i .

I

(The decree of affirmance in the Court of Errors and 
Appeals, which has just been handed the Court, is mark-
ed Exhibit E 2 . The opinion of the Court in that case 
has heretofore been marked Exhibit P 3 .)

The Court: I am going to take this testimony with 
the right to strike it out if in my judgment it relates to 
a matter which was litigated in the Court of Chancery 
and affirmed in the Court of Errors and Appeals. Eet 

3 0  him answer the question.

Ans. I was passing along Broadway, and Mrs. Walsh 
was standing outside the door of Mrs. W agner’s house, 
I think some time in April— what day I can’t remem-
ber̂ — 1 9° 4> and she says, “ I wish to see you a few mo-
ments.”  I asked her what it was about. She says, “ I
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am staying here now with Mr. and Mrs. Wagner, and 
going to make it my home,”  and she says, “ I wish you 
would do a little errand for me to-day or to-morrow.”
I said, “ What is it ?”  She said, “ I want you to go up 
to the Camden Fire Association and take this stock up 
with you and get it assigned to my daughter Ida W ag-
ner.” Shall I tell you how I went up ?

Ques. Go ahead.

The Court: N o; you can only tell what she told you.

Mr. R ex : I object to anything he did.

Ans. Well, I went up to the Fire Association, and Mr. 
Vinton waited on me and he looked over it and said, 
“ This is a wrong name on th is; this Fire Association stock 
is made out in the name of Elizabeth Baxter and John 
Baxter— she is now married to Mr. Walsh— and you will 
have to go back and have her sign Elizabeth W alsh.”  I 
went back immediately to the house and told her this. o 
She then got a pen and ink and wrote her name down ** 
Elizabeth Walsh.

Ques. Did she say anything to you about intending 
to make her home there with Mrs. W agner the rest of 
her days?

(Objected to as leading.)

Ans. Yes.

(Objection sustained.)

Ques. Did you have any conversation with Mrs. Eliza-
beth Walsh as to how long she intended to make her 
home there?

Ans. She said she was going to stay there all her li fe ; 
make that her home,
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Ques. Did she say anything about what she intended 
to give Mrs. Wagner for that?

(Objected to as leading.)

Ques. Or what the agreement was?

(Objected to.)

The C ourt: You may state if she said anything to you 
about what their agreement was.

Ans. She told me that she had some mortgages and 
other assignments that she was going to assign to Ida 
because Ida was the only one that was good to her, took 
care of her when she was sick, looked after her interests, 
took in her rents, and she said the others did nothing 
but insult and abuse her. That is all she said to me.

Ques. Did you ever see her after that, Mr. Welsh?
Ans. Oh, dozens of times afterward.
Ques. Do you know whether or not she did as a mat-

ter of fact make her home with her daughter, Mrs. Wag-
ner, the rest of her days ?

Ans. Yes, I knew it up to the time of her death.
Ques. Did she ever afterward tell you that she had 

turned over these mortgages and insurance company 
stock to her daughter?

(Objected to as leading.)

The Court: Did she ever tell you what she had done 
with these bonds and mortgages?

Ans. She told me that she assigned them over to Ida, 
her daughter.

Cross-examination.

Mr. R e x : I will cross-examine subject to my objec-
tion.
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B y M r. R e x :

Q u e s. M r. W el s h, y o u w e r e s u b p o e n a e d, w e r e n’ t y o u, 

at t h e f o r m e r t ri al i n t h e C o u rt of C h a n c e r y ?

A n s. Y e s, si r.

Q u es. Y o u di d n ot t e s tif y ?

A n s. T h e y di d n ot c all o n m e; n o.

Q u e s. I s a y, y o u di d n ot t e s tif y ?

A n s. N o.
Q u es. Y o u k n e w all t h e s e f a c t s ?

A n s. Y e s.
Q u e s. Y o u h a d c o m m u ni c at e d wit h t h e c o u n s el, h a d n’ t 

y o u ?
A n s. N e v e r c o m m u ni c at e d t o t h e m u ntil t hi s m o r n -

i n g, t o t h e c o u n s el. ,
Q u e s. Di d n’ t y o u e v e r t al k t o t h e m b ef o r e t hi s m o r n -

i n g ? ■ 1 1
A n s. M e r el y p a s s e d t h e m b y; n o, n e v e r w a s i n hi s o f -

fi c e u ntil t hi s m o r ni n g.
Q u e s. H o w di d h e fi n d o ut y o u h a d t hi s c o n v e r s ati o n ?

A n s. I s u p p o s e M r s. W a g n e r h a s t ol d hi m.

Q u e s. M r s. W a g n e r ?

A n s. I s u p p o s e s o ; I d o n’t k n o w.
Q u e s. A n d t h e o nl y t hi n g M r s. W a g n e r s ai d w a s t h at 

s h e w a nt e d t o gi v e t h e s e t hi n g s t o I d a b e c a u s e s h e w a s 

g oi n g t o m a k e h e r h o m e t h e r e ?

A n s. S h e w a s al w a y s g o o d t o h e r, t o o k c a r e o f h er.

B y M r. R i c h a r d s:

Q u es. I n e v e r t al k e d t o y o u a b o ut t hi s m att e r u ntil 

t his m o r ni n g, di d I ?

A n s. N o, si r.

J o h n  K. E s e e r , s w o r n.

B y M r. R i c h a r d s:

Q u e s. Y o u li v e i n t h e cit y of C a m d e n ?
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Ans. Yes, sir.
Ques. Did you know in her life time Elizabeth 

W alsh?
Ans. I have known her for about 35  or 40  years.
Ques. Lived near her for a while, did you?
Ans. Lived within a square of her 35  or 40  years ago 

and dealt at her store.
Ques. On what street was that?
Ans. She lived on Seventh street and I lived on 

j/ )  Eighth and Sycamore.
Ques. Did you have any talk with her, either previ-

ous or shortly after the time of her going to her 
daughter, Mrs. W agner’s, to live ?

Ans. I lived about 75  yards from her cater-cornered 
across the street; lived there for 14  years, I guess.

Ques. That was before she went to this place ?
Ans. That was before she went. I lived there; I have 

done business with her time and again.
Ques. Prior to her going to Mrs. W agner’s did—
Ans. Yes, prior to her going, often sat on her step 

and had a talk with her.
Ques. Prior to her going to Mrs. W agner’s, did she 

ever talk to you about her intending to go there and 
live?

Ans. Y e s ; I have heard her say—

Mr. R e x : I object; he is not asked what she said.

The Court: That is all you can answer.

__  Ques. W hat did she say.
30 ^  ,

Mr. R e x : I object to that on the same ground as be-
fore.

The Court: I  am going to take this testimony for 
the same reason as I did before, and I will strike it out 
if I find it relates to a subject litigated and determined 
in the Court of Chancery.
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Ques. Go ahead and tell us what she said.
Ans. She has said to me time and again, “ I can’t 

stand the way things are going, and I have got to 
break up my home.”  I said, “ That seems to be hard in 
your old days.”  She says, “ Y e s ; I think I will go down 
and live with Ida,”  she said. She says, “ There was a 
time that I hated Hen W agner worse than a rattlesnake, 
but he is the only friend I have got.”

Mr. R e x : W ait a minute; I think his answer should ^  
be confined to this case. I don’t think it is competent.

The Court: I think what she said about Mr. W agner, 
having hated him previously but willing now to go an,d 
.live at his house, is pertinent or relevant to the case.

Ques. Now, go ahead, Mr. Esler; what else did she 
say?

Ans. Well, we talked about different business mat-
ters that don’t have no bearing on this case one way or 
another and about different things. So the first thing 
I know she was down to W agner’s, she had been there '
I suppose a couple of weeks before I stopped in there.
I had several talks with her about different things, 
and I suppose she had been there a month, probably a 
couple of months, and I stopped in there one day and 
she was sitting by the sewing machine in a sitting-room.
I says, “ Well, I see you are down here; do you feel any 
better since you got here?”  She said, “ I ought to have 
been here a year ago,”  she said, and I said, “ Is that so?”
She said, “ Yes, I feel better than I have felt for the last 
year or two,”  and she said, “ I have not had a home for 
years until now.”  Of course, I went out, and that was 
about all that was said, talking about different things 
that happened in the neighborhood.

Ques. Did she at any time tell you how long she ex-
pected to stay there?

(Objected to.)
9
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The Court: I will take it for the same reason.

Ans. W hy, she says, yes, she says to me one day, “ I 
expect to make my home here, let me live long or short, 
and she says, “ I  expect to die here; this will be the last 
home I will have.”

Ques. At any of those conversations did she tell you 
what she either intended to give or had given Mrs. 
Wagner for that?

TO Ans. Well, she did not mention any bonds or mort-
gages or anything like th at; she says, “ I  have give Ida 
some papers to look after me until I die.”  That was 
all she said; she did not say anything about bonds and 
mortgages or anything; said she had given some papers.

Ques. Do you know whether or not Mrs. Wagner 
did continue to live there and make it her home the rest 
of her days— Mrs. Walsh, I mean?

Ans. She lived there until she died and was buried 
from there.

20 Cross-examination (subject to objection):

B y  Mr. R e x :

Ques. W ere you Mrs. W alsh’s man of business?
Ans. Sir ?
Ques. Did you attend to her business for her, in 

other words?
Ans. Who, Mrs. W alsh?
Ques. Yes.
Ans. No, sir.
Ques. How came she to consult you about her busi-

ness affairs?
Ans. Well, me and her had many matters of busi-

ness together. She has loaned me money and I paid 
her back, in that way, and being a neighbor for the last 
40  years, dealing with her, I suppose she kind of placed 
a little confidence in m e; that is all I  can say.
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Ques. Therefore she confided these facts to you that 
she was going there to live ?

Ans. Y e s ; she told me that she was going there to 
live.

Ques. Now, the first time you speak about, when you 
saw her, she was not living with Mrs. W agner, was she?

Ans. N o ; it might have been six months before; I 
can’t say when.

Ques. She was not living with any of her children, 
was she? ^

Ans. N o ; living at home, in her own house.
Ques. So the unhappiness of her home was not 

brought about by any of the children?
Ans. I can’t say about that.
Ques. She was not living with them?
Ans. No.
Ques. Or they weren’t living with her?
Ans. No.
Ques. So then her unhappy home was not produced 

by any of her children, was it?
Ans. That I can’t say; she didn’t say it was or wasn’t. 2 0
Ques. How long did she live with Mrs. W agner?
Ans. Well, I couldn’t say, something about a year; 

somewhere around there.
Ques. About a year ?
Ans. It might have been more or might have been lit- 

le less, I couldn’t say.
Ques. Did she ever consult you about making her will ?
Ans. Never said nothing to me about a will.
Ques. You didn’t know she made a will, did you?
Ans. No. £50
Ques. And you didn’t know she had given Ida—
Ans. N o; she didn’t tell me, only told me she had 

given her some papers.

By Mr. Richards:

Ques. Did Mrs. Walsh, in any of those conversations, 
tell you anything about her other children- having bor-
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r o w e d m o n e y o f h e r a n d g o t t h ei r f ull s h a r e of t h e 
e st at e ?

( O bj e c t e d t o a s l e a di n g. )

T h e C o u r t: Y o u c a n o nl y p r o d u c e t e sti m o n y of a d e-

c e d e nt w hi c h i s a g ai n s t i nt e r e st, a n d w o ul d t h at b e a 

st at e m e nt a g ai n s t i nt e r e st, t h at a p e r s o n h a s o w e d h er 
m o n e y a n d s h e h a s l o a n e d m o n e y t o p e r s o n s ?

1 0  M r. Ri c h a r d s: M r. R e x h a s a s k e d t h e wit n e s s w h et h er 

o r n ot t h e a cti o n o f h e r ot h e r c hil d r e n h a d a n yt hi n g t o 
d o wit h m a ki n g h e r u n h a p p y.

T h e C o u r t: W ell, t h at d o e s n ot a n s w e r m y q u e sti o n, 

w h et h e r t hi s i s a d e cl a r ati o n a g ai n s t i nt e r e st.

M r. R i c h a r d s: I t hi n k w e a r e e ntitl e d t o s h o w b y t his 

wit n e s s st at e m e nt s b y t h e d e c e d e nt t o t h e eff e ct t h at h er 

ot h e r c hil d r e n h a d t r e at e d h e r i m p r o p e rl y, h a d b o rr o w e d 

m o n e y o f h e r a n d n e v e r r e p ai d it, h a d r e nt e d h e r pr o p- 

■  e rti e s a n d n e v e r p ai d h e r r e nt f o r t h e m, a n d h a d r e all y 
o bt ai n e d t h ei r f ull s h a r e of h e r e st at e.

T h e C o u r t: I will s u st ai n t h e o bj e cti o n.

Q u e s. Di d M r s. W al s h e v e r c o m pl ai n t o y o u of t h e 

m a n n e r i n w hi c h h e r ot h e r c hil d r e n h a d t r e at e d h e r ?

( O bj e c t e d t o o n t h e s a m e g r o u n d. )

T h e C o u r t: T h e o bj e cti o n i s s u st ai n e d. I t i s n ot m a- 
t e ri al t o t h e i s s u e i n t hi s c a s e.

Q u e s. O r t o t h e a m o u nt o f m o n e y t h at t h e y o w e d h e r ?

( O bj e c t e d t o a s b ef o r e. )

T h e C o u r t: T h e o bj e cti o n i s s u st ai n e d f o r t h e s a m e 
r e a s o n; it i s n ot m at e ri al.
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H e n r y  W a g n e r ,  s w o r n .

By Mr. Richards:

Ques. Mr. Wagner, you are the husband of Ida E . 
Wagner, the accountant in this case, aren’t you?

Ans. Yes, sir.
Ques. Do you have any knowledge of the H ugg mortg-

age, the mortgage made by Abigail F. H ugg to Eliza-
beth W alsh?

Mr. R e x : I object; the executrix has already charged 
herself with that.

The Court: He may answer that question yes, or no.

Ans. Yes, sir.
Ques. Do you know whether or not that mortgage was 

paid off?

Mr. R e x : I object to that as leading and also as be- 
ing irrelevant. She has charged herself with it, and she 
is bound by that.

Mr. R ichards: I see by the account that she has charg-
ed herself with this mortgage, but your Honor will find 
on the other side of the account that the executrix has 
paid the money to her mother; that is what I want to 
show.

The Court: The question may be answered. 3 0

(Question repeated.)

Ans. Yes, sir; it was paid.
Ques. Did you see anything happen to the proceeds 

of that mortgage?
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Ans. See anything happen to that?
Ques. Y e s ; what became of the money, do you know?
Ans. The money was given to Mrs. Walsh.
Ques. In your presence?
Ans. Yes, sir.

By the Court:

Ques. A ll of it?
•j q ' Ans. Yes, sir.

By Mr. Richards:

'Ques. Do you mean to say by that “ given”  that it was 
paid over to her absolutely?

Ans. It was given to her.
Ques. Absolutely?
Ans. Yes, sir.
Ques. You mean Mrs. Walsh, the decedent in this 

case ?
Ans. The mother of my w ife; she received the $ 8 16 .
Ques. Mr. Wagner, if your wife had received ffom 

her mother, Elizabeth Walsh, a thousand dollars, you 
would have known of it, wouldn’t you?

(Objected to.)

The Court: The objection is sustained on the ground 
that the question is leading, suggesting an answer.

3 0  Ques. It is claimed, Mr. Wagner, by the other side, 
that Mrs. Walsh gave to Mrs. W agner in her lifetime 
$ 1 ,0 0 0 . Would it have been possible for Mrs. Wagner 
to have received as much money as $ i,ooo  without your 
knowing of it?

Mr. R e x : I  object; this witness has not shown any 
knowledge of the affairs of his wife.
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The Court: I  will take the answer. You may cross- 
examine him upon it when the time comes.

(Question repeated.)

Ans. Do you mean at one time or different times?
Ques. Y e s ; at one time.
Ans. She never received it.

The Court: You have not answered the question—  
would it have been possible for her to receive it without 
your knowing it?

Ans. I am home all the time; if it had been given to 
her I should have known it, I really believe; I don’t go out 
to work; my work is right in the house.

Mr. R e x : One minute, Mr. W agner; answer the 
question; don’t volunteer.

By Mr. R ichards:

Ques. And, therefore, as you have already said, you 
are positive she never received it?

(Objected to; objection sustained.)

Ques. Did she ever, to your knowledge, receive from 
her mother $ 1 ,0 0 0 ?

(Objected to.)

The Court: He may answer that.

Ans. No, sir.
Ques. Do you remember about when it was Mrs. 

Walsh came to live with Mrs. W agner?
Ans. I f  I remember rightly, in February.
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Mr. R e x : What year ?

The W itness: 19 0 4 .

Ques. How long after that did she live there?
Ans. Until she died.

Cross-examination.

Mr. R e x : I cross-examine, your Honor, under the 
objection which I have already made to this testimony.

B y  Mr. R e x :

Ques. Mr. Wagner, when was this money paid on this 
H ugg mortgage?

Ans. On the H ugg mortgage?
Ques, Yes.
Ans. I could not give you the date.
Ques. Well, when?
Ans. During 19 0 4 .
Ques. Can’t you tell the month?
Ans. It might have been M ay or June.
Ques. What is that?
Ans. It might have been M ay or June.
Ques. I ask you whether you can tell the date; can 

you or can’t you?
Ans. I cannot.
Ques. Who paid it, the money? Who paid the money? 
Ans. To Mrs. Wagner, do you mean?
Ques. Yes.
Ans. I believe Mr. Burr.
Ques. Do you know whether it was Mr. Burr or not? 
Ans. I believe it was.
Ques. Well, do you know whether it was or not ? 
Ans. Not positively.
Ques. Where was it paid?
Ans. I believe Mrs. W agner could answer.



H e n r y  W a g n e r ,  C r o s s - e x . 73

Ques. Now, don’t “ believe” ; tell me, if you know.
Ans. I  am telling you what I  believe.
Ques. I don’t want you to tell me what you believe; 

I want you to tell me what you know.

The Court: Give your best knowledge.

The W itness: That is what I  am trying to do; your 
Honor.

The Court: Well, answer the question.

(Question repeated.)

Mr. R ichards: Now, this is the payment to Mrs. W ag-
ner which is referred to, not the payment to Mrs. Walsh.

Mr. R e x : He understands the question perfectly.

Ans. I was not there when it was paid; I can’t say. ^  
Ques. So you didn’t see it paid at all?
Ans. To Mrs. W agner?
Ques. Yes.
Ans. I can’t say that I did.
Ques. How do you know it ever was paid ?
Ans. Because Mrs; W agner gave the money to her 

mother.
Ques. But you don’t, know whether it was on the 

Hugg mortgage or not, do you?
Ans. Yes, I do.
Ques. How do you know it?
Ans. Because my wife said so.
Ques. That is the only way you know it?
Ans. “ Here is that money of the H ugg mortgage.”

The Court: She said that when she paid it over?

The W itness: T o  her mother; yes. 
io
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Ques. I  say, Mrs. Wagner said that?
Ans. Yes.
Ques. And the only way you know it was paid was 

what Mrs. W agner said; is that right?
Ans. W hat other way was there to know ?
Ques. I didn’t ask you that; I don’t want any argu-

ment about it. Just answer that question.
Ans. That is right.

B y  the Court:

Ques. Did Mrs. Walsh, when this money was paid over 
and Mrs. W agner said it was the money on the Hugg 
property, dispute that at all?

Ans. Not at all.

B y  Mr. R e x :

Ques. Where was Mrs. Walsh at that time?
Ans. A t our house.
Ques. Whereabouts in your house ?
Ans. In the sitting-room. That was generally her 

place, the rocking-chair.
Ques. I am not talking about generally; just answer 

my question. Where was she when this money was paid ?
Ans. A s near as I can remember in the sitting-room in 

her accustomed place.
Ques. Y e s ; where was that?
Ans. In the rocking-chair in the sitting-room.
Ques. Who was present when it was done?
Ans. Who was there?
Ques. Yes.
Ans. I believe Dora Meissner.
Ques. Now, you were present?
Ans. Yes, sir.
Ques. Who else was present?
Ans. Dora Meissner.
Ques. Who else?
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Ans. Ida E . W agner.
Ques. Who else?
Ans. Elizabeth Walsh.
Ques. W ho else?
Ans. Nobody.
Ques. Ju st four of you?
Ans. Yes.
Ques. Now, how was.it paid, what sort of money?
Ans. Different i denominations.
Ques. It was not by check ? 1 0
Ans. No, sir.
Ques. Can you recollect any of the denominations?
Ans. W hat we commonly call greenbacks.
Ques. Y ou  can’t tell the denominations?
Ans. A  big bunch.
Ques. And this, was paid by some gentleman that 

you can’t recollect who it was?
Ans. W hat say?
Ques. I say, this was paid by some one whom you 

don’t recollect ? 2 0

The Court: Paid to your wife by some one?

Ans. I  haven’t said that.
Ques. W hat did you say?
Ans. I said that Mrs. W agner gave Mrs. Walsh the 

money, $ 8 1 6 .
Ques. I say, the money was paid to Mrs. W agner by 

some one, you don’t know who ?
Ans. I haven’t said that I know who gave Mrs. ^

Wagner this money.
Ques. Oh, I see, you don’t know anything about it. 

Now, what did Mrs. Walsh do with the money?
Ans. $5 0 0  of it went to her husband.
Ques. And the balance?
Ans. The balance, as far as I know, she kept.
Ques. How do you know it went to her husband?
Ans. I took it to him.
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Ques. In money?
Ans. Yes, sir.
Ques. Now, can you recollect what sort of money 

it was you took?
Ans. What kind of money?
Ques. Yes.
Ans. The different denominations, fives and tens, 

fives, tens, fifties, hundreds, so on ; I wouldn’t say there 
was any hundreds; I wouldn’t say any of that kind.

Ques. When she received this money from Mrs. 
W agner, did she count it out?

Ans. Did she count it out herself, you mean ?
Ques. Yes.
Ans. Yes, sir.
Ques. How did she count it out-, can you tell? Did 

she go up to her desk, or sitting in the chair or how? 
Ans. She generally counted it out—
Ques. I  didn’t ask you generally.
Ans. She counted this money out on the table. 
Ques. Then she handed you $ 50 0 , did she?
Ans. Yes.
Ques. R ight away?
Ans. R ight away, immediately.
Ques. H ow about the balance——you don’t know what 

she did with it?
Ans. Put it in her pocket.
Ques. Do you know what she used it for?
Ans. Paying bills.
Ques. Paying board?
Ans. No, sir.
Ques. She paid her bills, did she?
Ans. A ll her bills she paid.
Ques. Did she keep a bank account that you know 

of?
Ans. No, sir.
Ques. She did not keep a bank account?
Ans. No, s ir ; never in her life ; she was opposed to
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Ques. She was opposed to it ?
Ans. Yes.
Ques. Y ou  mean to say, Mr. W agner—
Ans. Excuse me, I beg your pardon. I believe at 

one time she had a few dollars in the bank at Second 
and the avenue; I think it is called, the Camden National 
Bank.

Ques. That is the only bank you know of, is it ?
Ans. That is the only time she ever had a bank ac-

count since I knew her, and that has been very nearly 
40 years.

Ques. So she kept this $5 0 0  right in her pocket in 
the house, did she?

The C ourt: $ 30 0 .

Ques. Well, whatever it was— $ 30 0 .
Ans. Yes.
Ques. She kept this $ 3 0 0  in her pocket?
Ans. I saw her put it in her pocket; now I can’t 

say any more than that.
Ques. Y ou  can’t say whether she paid the bills from 

that money or not ?
Ans. Oh, yes, she always took the money out.
Ques. Where did she get the money from, out of her 

pocket again?
Ans. She never had no other place to keep money.
Ques. So that she got the money every time that she 

paid these bills out of her pocket, did she?
Ans. Yes, sir.
Ques. Y ou  were a witness at the Court of Chancery, 

weren’t you?
Ans. Yes, sir.
Ques. Y ou  testified?
Ans. Yes, sir.
Ques. And you told all you knew about the affair, 

did you?
Ans, A ll I knew about what affair ?
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Ques. About the affair of Mrs. Walsh and Mrs. Wag-
ner, these bonds and mortgages, &c?

Ans. I only answered what I was asked.
Ques. So you did not tell all that you knew ?
Ans. That is a pretty broad question.
Ques. What say?
Ans. That is broad.

By the Court:

Ques. Did you answer all you knew in so far as re-
lated to the questions which were asked you?

Ans. Yes, sir.

By Mr. R e x :

Ques. This H ugg mortgage was one of the mortgages 
mentioned in the bill of complaint, wasn’t it?

Ans. I believe so.
Ques. W hy did you not testify there that that had 

2 0  been paid?
Ans. Because I was not asked.
Ques. And that is the only reason, is it? You knew 

it was paid, did you?
Ans. Indeed I d id ; yes, sir.
Ques. But you did not testify to it because you were 

not asked— is that right?
Ans. I was not asked.

By Mr. A rcher:
30

Ques. Mr. Wagner, in regard to that same mortgage 
this money that was paid to Mrs. W agner and by Mrs. 
W agner to Mrs. Walsh was paid after the time when 
Mrs. Walsh had assigned it to Mrs. W agner, wasn’t it?

Ans. A fter the assignments were made?
Ques. Yes.
Ans. Yes, sir,
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Ques. W ill you kindly explain to the Court why, if 
Mrs. Wagner already had the assignment of that mortg-
age, she should have turned these proceeds over to Mrs. 
Walsh?

Ans. W hy she should have done that?
Ques. W hy did she?
Ans. Yes, sir; I can answer that.
Ques. I wish you would.
Ans. During Mrs. W alsh’s lifetime she was always 

used to handling what we should call lots of money. 
When she came to my house she hadn’t one dollar, not 
a penny, and after the assignments were made she said, 
“ Ida, I would like to have some money.”  Mrs. Wagner 
says, “ Then I will get you some,”  and that is how the 
Hugg mortgage was disposed of, because the old lady 
didn’t feel right without having money in her possession 
after living a great number of years—

Ques. Then as I understand you, when Mrs. Wagner 
paid the proceeds of that mortgage to Mrs. Walsh, she 
in turn was making a present of that money to Mrs. 
Walsh, wasn’t she?

Ans. I don’t know how you—
Ques. It was her money, wasn’t it? Whose money 

was it?
Ans. Do you mean of the two ?
Ques. Y e s ; who owned the money ?

The Court: Who owned the H ugg mortgage ?

Ans. We believed at that time that Ida E. Wagner 
owned it because it was assigned to her.

Ques. And Ida E. W agner gave this money then to 
Mrs. Walsh as a present, did she?

Ans. You can consider it that way.
Ques. Well, I  asked you what you considered it?
Ans. I  consider that she just gave it to her.
Ques. Presented it to her mother?
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Ans. When she handed it to her she presented it to 
her, yes.

By the Court:

Ques. Were all the other assignments made the same 
way? Suppose Mrs. H ugg had asked Mrs. Wagner for 
more money, would Mrs. Wagner have turned all the 
other moneys over to her the same way ?

Ans. I believe she would have given her mother any- 
W  thing she asked.

By Mr. Archer:

Ques. Now, Mr. Wagner, you say you don’t know 
anything about the thousand dollars having been put in 
Mrs. W agner’s possession by Mrs. W alsh; is that right?

Ans. Yes.
Ques. You have no knowledge of any payment of that 

kind ever having been made ?
.  Ans. N o; never saw it.

Ques. Had Mrs. W agner money of her own?
Ans. Always, ever since I married her.
Ques. Where did she get it ?
Ans. From me.
Ques. What business were you in ?
Ans. The same business that I have been in since I 

have been 14  years old, the rag carpet weaving business 
in the city of Camden.

Ques. And in February, 19 0 4 , what was your source 
of income— anything beside the rag carpet business ?

3 0  Ans. That is going a little back.
Ques. Had you any property that brought you an in-

come outside of that business?
Ans. No, sir.

By the Court:

Ques. Had you any income outside of that business?
Ans. No, sir.
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By Mr. Archer:

Ques. How much money would you hand over to 
your wife at a time?
^Ans. As much as I made.

Ques. How much was it?
Ans. I couldn’t tell.
Ques. What sums did you ever hand to her that you 

can recollect?
Ques. Every day I handed her money.
Ques. How much?
Ans. It might come from five to ten to fifteen dollars, 

sir.
Ques. How much money did you ever see her have 

in her possession that you handed to her ?
Ans. How much did she ever have?
Ques. How much, what has she accumulated?
Ans. From  $8 0 0  to $ 1 ,50 0 .
Ques, And where would she keep it ?
Ans. In the house.
Ques. She also would keep as much as $ 1 ,5 0 0  about 

her person and in the house ?
Ans. I didn’t say about her person.
Ques. Well, in the house?
Ans. Yes.
Ques. Did she have a bank account ?
Ans. No, sir.
Ques. Did she have it when—
Ans. She has had one here lately, excuse m e ; I beg 

your pardon on that. W hat I mean by .a bank account 
is this, if she got a check, somebody would pay her some 3 ,0 . 
money and she would go to the bank and get that 
money. I don’t know much about banking.

Ques. But she didn’t have any bank account that 
you know of, did she, in 19 0 4 ?

Ans. I don’t remember in 19 0 4 .
Ques. Do you know whether or not Mrs. W agner 

ever had a bank account?
1 1
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Ans. When ?
Ques. In 19 0 4 .
Ans. I don’t know whether she had.
Ques. The money that you gave her she used to keep 

about her, did she, about the house?
Ans. Always.
Ques. Always did ?
Aps. Yes.
Ques. Y ou  know that as a fact?

2 0  Ans. Yes.
Ques. I f Mrs. W agner opened accounts in any of the 

Camden banks for considerable sums of money in 1904 
it was not that money you gave her, was it?

Ans. I couldn’t say that.
Ques. Y ou  just said a few minutes ago that all the 

money you gave her she used to keep about, and you 
saw it, didn’t you ?

Ans. I didn t say I saw i t ; I  said I gave it to her. 
A fter I gave it to her she kept it until I had something 

o a  to pay, then I would say, “ Ida, we want so much 
money.”

Ques. What was your income approximately at that 
time?

Ans. M y income has been from three to ten dollars 
a day.

Ques. Three to ten dolars a day?
Ans. Yes, sir.
Ques. Have you a place of business, a store— did 

you have at that time?
Ans. I have it yet.
Ques. A  store?
Ans. Had it before I was married.
Ques. Where is the store located ?
Ans. 10 2 8  Broadway.
Ques. In the same house?
Ans. The same house.
Ques. Where you live?
Ans. Yes.
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Ques. Y ou  own that property?
Ans. Yes, sir. .
Ques. Is it clear of incumbrance?
Ans. No, sir.
Ques. How long has the incumbrance been on it ?
Ans. There has been one on it ever since it has been 

built.
Ques. Still on it?
Ans. Yes, sir.
Ques. How much is it?
Ans. $ 1 ,50 0 .
Ques. And that in spite of the fact that your wife 

would sometimes have as much as $ 1 ,5 0 0  about the 
house that you have given her?

Ans. I said she has had as much.
Ques. But that is during the same period you lived 

in this house with a $ 1 ,5 0 0  incumbrance on it?
Ans. Yes, sir.
Ques. Now, you say that the old lady took this par-

ticular $ 3 0 0  and put it in her pocket, this balance on the 
Hugg mortgage, didn’t you? Y ou  saw her put the bal-
ance except what she sent to her husband in her pocket ?

Ans. Yes, sir.
Ques. She also then kept considerable money about 

her, didn’t she?
Ans. She was in the habit of keeping money with her.
Ques. But when she came to your house, she hadn’t 

any money about her?
Ans. Hadn’t a dollar. Now, when I say she hadn’t 

a dollar, I don’t want any one to think that I examined 
her, but she said herself, “ I come here without a dollar.”

Ques. And after she came to your house, she did 
have considerable money, didn’t she, from time to time 
about her— did she or didn’t she?

Ans. W hat do you mean by considerable?
Ques. Well, this time you said $ 30 0 .
Ans. That was when that mortgage was paid.
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Ques. W ere there other times when she would have 
that much money ?

Ans. That was the most she ever had.
Ques. How much other money have you known her 

to have about her ?
Ans. N o other money, only what was paid by her 

agent.
Ques. Who was her agent?
Ans. Mr. Ackley, Charles S. Ackley.

<pO Ques. She owned quite a number of houses ?
Ans. I know she owned about 1 7  houses.
Ques. And there was considerable income from them 

every month, wasn’t there?
Ans. When the people paid their rents, there was a 

good income.
Ques. What became of that money? What did she 

do with it?
Ans. With the money she received from Mr. Ackley?
Ques. Yes, exactly.
Ans. Put it in her pocket.
Ques. When she died, how much money did she have 

in her pocket and about the house?
Ans. That I can’t answer.
Ques. Do you know that she had any?
Ans. I have heard Mrs. Wagner say, I believe, one 

hundred and some odd dollars.
Ques. And that was all ?
Ans. That was all.
Ques. What became of this $ 30 0 , do you know?
Ans. I did not keep her accounts.

3 0  Ques. And what became of the rents that were turned 
over, do you know that ?

Ans. A s far as I know, it went for expenses. Dif-
ferent men done her work and presented bills and she 
paid her bills.

Ques. The agent did not pay them before he turned 
this money over ?

Aps. Mr. Ackley?
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Ques. Yes.
Ans. He may have paid one or two small bills.
Ques. He did not make a practice of it ?
Ans. No.
Ques. Did she spend all the money that the agent 

handed over in paying the bills relating to her houses ?
Ans. There are some people sitting right back there—
Ques. Never mind the people sitting back there; you 

know whether she did or not?
Ans. You are asking me what she done with this j q  

money, aren’t you? I am trying to tell you.

(Question repeated.)

Ans. No, sir. I will try to get at that another w ay; 
no,' sir.

Ques. What did she spend her money for?
Ans. She spent her money for this repair work on 

her property. The property was in very poor condition. 
When she came to our house, we had a fence put up, n a  
that is, she ordered me to order the lumber. Now, this 
is one instance. I put up a fence; that fence I should 
judge was from 80  to 10 0  feet long and 5 feet high, and 
what we call a double watercloset was built. A fter it 
was done she paid for the lumber and so forth, and the 
fence wanted painting and a man by the name of John 
Chadwick said he would paint it. Mrs. Walsh gave him 
$ 5 , and a few days afterward she said to me, “ Harry, 
go out and see if that is—

Mr. R e x : I object to any conversation. Well, I will 
withdraw the objection.

Ques. Which property was it she put this fence on; 
whose property?

Ans. Her own.
Ques. Where is it located?
Ans, Seventh and Sycamore,
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Ques. And that is the property she spent this money 
on?

Ans. Yes, sir.
Ques. How much did she spend on that?
Ans. I don’t know.
Ques. About how much?
Ans. I don’t know.
Ques. Mr. Wagner, from February to December, when 

this old lady died, during the time that she was living 
1 0  with you, did she pay any of the household bills?

Ans. You mean my family expenses?
Ques. Y es ; the running expenses of the house?
Ans. No, sir; not to my knowledge.
Ques. W as there a nurse there; a woman there beside 

Mrs. W agner?
Ans. Several ladies there helping Mrs. Wagner.
Ques. Did they receive pay for it?
Ans. That I cannot answer.
Ques. You mean you will not or cannot?
Ans. I don’t know.
Ques. You don’t know that they did?
Ans. I don’t know that they did; no, sir.
Ques. Did you ever pay them for their services, any 

of these people?
Ans. Did I pay them?
Ques. Yes.
Ans. No, sir.
Ques. Was there a doctor in attendance during all 

that time?
Ans. Yes.
Ques. Who was it?
Ans. Dr. H arry Jarrett.
Ques. Who paid him?
Ans. Mrs. Wagner.
Ques. Out of her own money?
Ans. I don’t know.
Ques. Were there servants in the house— did you have 

any servants ?



H e n r y  W a g n e r , Cr os s-e x . 87

Ans. A  regular servant, you mean?
Ques. Yes.
Ans. No, sir.
Ques. Who paid the grocer and butcher and those peo-

ple?
Ans. The grocer and butcher and baker was paid by 

the Wagner family.
Ques. Who paid them, I say?
Ans. Whoever went after the meat.
Ques. Who would go after the meat ordinarily ? -| q
Ans. Ordinarily?
Ques. Ordinarily; yes.
Ans. M y children.
Ques. And who gave the children the money to pay?
Ans. Mrs. Wagner.
Ques. And whose money was it?
Ans. Mrs. W agner’s.
Ques. Now, what would all this weekly expense, your 

average weekly expense during that period, amount to?
Ans. I don’t know.

20Ques. Well, would it amount to— for ten months would 
it amount to $ 8 ,0 0 0 ?

Ans. I don’t know.
Ques. Do you mean to say you don’t know in answer 

to that question?
Ans. I have been married thirty-five years, and never 

been to the store but once.
Ques. Do you mean to say you don’t know whether you 

are paying $ 8,000  a year to live or not?
Ans. I know I ain’t.
Ques. You know perfectly well it don’t cost any such 3 ^  

sum of money as that to live there?
Ans. I haven’t said any such thing; I say I  know it 

don’t.
Ques. W as it worth $ 7,000  to take care of this old 

lady from February to December?
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Mr. Richards: I object; it can make no difference what 
it was worth. The old lady might have lived for sev-
enty years or for one year, the contract was to keep her 
for her life.

Ques. It was sort of like a life insurance company, 
your plan with the old lady, the compensation end of it?

Ans. M y plan ?
Ques. Y e s ; yours and Mrs. W agner’s.
Ans. I had no plan.
Ques. Well, who had the plan?
Ans, I didn’t know there was any.
Ques. There wasn’t any contract, was there, that you 

ever saw?
Ans. A  written contract?
Ques. Yes.
Ans. I never saw a written contract.
Ques. There wasn’t any oral contract, was there, that 

you know about?
Ans. There was an agreement.
Ques. A  specific agreement?
Ans. What do you mean by a specific agreement?
Ans. An express agreement— did she say, “ I will give 

you everything I have got in this world if you will take 
care of me the rest of my life”  ?

Ans. Equivalent to that.
Ques. What was it; .just tell us what it was.
Ans. “ I am going to live here the balance of my days; 

I assign this bond and mortgage over to you for the 
purpose of your keeping it and doing for me. I don’t 
know whether I am going to live one year or ten.”

Ques. That is what happened, is it?
Ans. Y e s ; exactly.
Ques. And when— how long after she came?
Ans. A s soon as she got built up and got a little 

stronger than what she was when she came there; I 
couldn’t tell you exactly.
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Ques. Did you say anything like that before the Court 
of Chancery?

Ans. I wasn’t asked.
Ques. Who was present when that occurred ?
Ans. I don’t know that, who was there.
Ques. Did she say that to herself or some one else ?
Ans. She didn’t only say that once, but she said that 

often during different days, “ I should have been here ten 
years ago,”  she said.

Ques. Did you agree to take care of her for the rest 
of her life ?

Ans. I never had any objection to what my wife done 
with her family.

Ques. Did your wife agree to take care of her for the 
rest of her life?

Ans. Yes, sir.
Ques. What did she say that you ever heard to the old 

lady?
Ans. Please repeat that.
Ques. What did Mrs. W agner ever say to Mrs. Walsh ^  

on that subject that you heard?
Ans. Just what I have told you.
Ques. You have told us what the old lady said; you 

haven’t told us what Mrs. W agner said.
Ans. Mrs. W agner told her one time that she was as 

welcome as the flowers of May.
Ques. With or without pay?
Ans. With or without pay; it didn’t make any differ-

ence; if she hadn’t had a dollar she would have been 
just as welcome.

Ques. You didn’t take care of the old lady then because $ 0  
of what she said she was going to do, you and your wife, 
did you?

Ans. Mrs. W agner took—
Ques. Just a minute; just answer the question.
Ans. No, sir; didn’t take care of her on account of 

the money. I want to make myself clear; I want to be 
understood—

12
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Ques. I think we understand you; I do perfectly. I 
have no further questions to ask you.

Ans. I don’t want to make any mistake in my answers; 
I want to be as near the truth as possible.

(B y consent of counsel Mr. R ex is allowed to continue 
his cross-examination.)

By Mr. R e x :

10 Q̂ues. Mr. Wagner, you have said, in answer to Mr. 
Archer, that Mrs. Walsh owned 1 7  houses; is that right?

Ans. I said about.
Ques. She also owned 8  or 10  mortgages and some 

fire insurance stock, didn’t she?
Ans. Yes.
Ques. They were all productive, weren’t they?
Ans. Yes.
Ques. Do you know what her income was ?
Ans. I  do not.
Ques. But moneys were coming in all the time to her, 

weren’t they?
Ans. Always money coming in.
Ques. And she kept that all in the house, did she?
Ans. Do you mean now all the money that came in, 

that she always kept it in the house?
Ques. Yes.
Ans. No, sir.
Ques. W hat did she do with it?
Ans. Put it out again.

3 0  Ques. W here ?
Ans. W hoever wanted to borrow it.
Ques. Re-invested it?
Ans. Re-invested it.
Ques. She did not re-invest it the minute she got it, 

did she?
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. Ans. As soon as ever she found a customer.
Ques. That required some time to make the searches,

Ans. Sometimes there were people waiting, and
sometimes she was waiting.

Ques. When did Mrs. Walsh, as far as your knowl-
edge goes, first get money when she came to live with
you?

Ans. From  the real estate agent.
Ques. I didn’t ask you from what source, but at what iQ  

time did she first get money ?
Ans. I cannot answer that.
Ques. Soon after she came ?
Ans. I don’t know.
Ques. These repairs that you speak of, were they 

from her income ?
Ans. W ere the repairs from her income?
Ques. Y e s ; from her income.
Ans. Do you mean were the repairs paid from her

income? 2 0
Ques. Y es, exactly.
Ans. Yes.
Ques. From  what portion of her income, do you 

know?
Ans. There wasn’t any other income but rents.
Ques. W asn’t there? W hat became of the interest 

on these m ortgages and bank stock?
Ans. W as there any due?
Ques. I didn’t ask you that, sir; I asked you what 

became of the money which arose from interest on the 
mortgages and dividends on the insurance company 
stock.

Ans. That was paid to Mrs. W agner.
Ques. B y  whom ?
Ans. B y  the people that owed it.
Ques. Did they pay it to Mrs. W agner?
Ans. Yes.



92 Hen r y  W agn er , Cr o ss-e x .

B y the Court:

Ques. But before Mrs. W alsh’s death, to whom was 
that paid?

Ans. To Mrs. W agner.
Ques. Paid to her at all times, was it?
Ans. After the assignments.

B y  Mr. R e x :

Ques. Y ou  say that the repairs to these houses came 
partly from the insurance or at least the insurance 
money and the interest on these bonds?

Ans. I haven’t said so.
Ques. Well, I ask you whether it did or not?
Ans. Sir ?
Ques. I ask you now whether they were taken from 

that fund ?
Ans. That would have been then Mrs. W agner pay- 

2 «  inS  them.
Ques. Now, don’t you argue the case at all.
Ans. Well, as I understand the question—

(Question repeated.)

Ans. I have said that Mrs. Walsh paid for those re-
pairs.

Ques. From  what fund?
Ans. From  her own fund.
Ques. From  the interest on these bonds?
Ans. She did not receive any of that money.
Ques. Mrs. W agner kept that all, did she?
Ans. Certainly.
Ques. Before the assignments?
Ans. She didn’t receive any before the assignments. 
Ques. How do you know?
Ans, There wasn’t any due.
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Ques. That is the only way you know of it, is it, that 
there was nothing paid before the assignment? But 
there was one m ortgage paid after the assignment, 
was there?

Ans. That is the H u gg m ortgage?
Ques. Yes.
Ans. Yes, sir.
Ques. And that Mrs. W agner got but gave to Mrs. 

Walsh as a gift?
Ans. That is right. 1 0
Ques. Y ou  recollect testifying, don’t you, before in 

this case up at Trenton?
Ans. Yes, sir.
Ques. See if this is right— page 2 4 : “ Ques. Mrs. 

Walsh was the owner of considerable property? Ans.
Yes, sir.”  Y ou  made that answer, didn’t you?

Ans. I believe I d id ; yes.
Ques. “ Ques. What became of the rents during these 

eleven months? Ans. Returned to Elizabeth Walsh by 
the agent who collected the rents.”  Y ou  made that __  
answer ?

Ans. I believe that is right.
Ques. That is true, is it?
Ans. I say so now.
Ques. Y ou  didn’t say it was paid to Mrs. W agner 

just now, did you ?
Ans. The rents ?

Mr. R ichards: H e said the interest was paid to Mrs. 
Wagner.

ippisj 30
The W itness: I believe I remember that question.

Ques. Well, what did you answer? I am speaking 
now of your questioning here this morning right before 
his Honor, Judge Joline, whether you did not say that 
all these moneys were paid to Mrs. W agner?
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Ans. Well, I would like to explain how that was 
done.

Ques. Now, just answer my question; did you say it 
or didn’t you say it?

Ans. I don’t remember.
Ques. So you don’t remember what you have testi-

fied to at all— is that right?
Ans. Yes, I remember; I want to make an explanation.
Ques. Now, your counsel will allow you do that. 

1 0  “ Q- So she always had money of her own ? A. She had 
money, yes, sir. Q. And therefore Mrs. W agner did not 
have to pay any of her bills? A. When the bills came 
in— I mean for her to pay them— when they cime in 
Mrs. W agner would present the bills to her mother and 
get the money.”  Did you make that answer?

Ans. That is right.
Ques. That is true?
Ans. Yes.
Ques. And yet you say Mrs. Walsh kept no bank ac- 

_ ,  count ?
Ans. I said that and still maintain it.
Ques. And do you still maintain the fact that Mrs. 

W agner did not keep a bank account?
Ans. Now, what I meant when I answered that ques-

tion is this—
Ques. Just answer my question; your counsel will take 

care of it.
Ans. Well, I would like to make myself clear.

^  (Question repeated.)

Ans. Well, now, I would like to answer that rightly 
before the Court.

The C ourt: Can’t you answer the question ? Do you 
still maintain that she did not keep a bank account?
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The W itness: N o ; she never had no bank account. I 
will answer it that way.

Ques. That question referred to Mrs. Wagner, you re-
member.

Ans. She may have had money in bank three or four 
days, something like that, but what I mean by a bank ac-
count is a business account; that is what I am trying to 
explain to the Court.

Ques. Now, you have said in your examination, I 1  q  
think, that she would put money in bank sometimes when 
she would recieve a check, did you?

Ans. N o; I said she would take it out by the check.
Ques. No, you didn’t ; I beg your pardon.
Ans. Well, that is what I meant to convey.
Ques. Have you ever seen her take a check to the bank ?
Ans. Oh, lots of folks would give us checks; we would 

take them to the bank and get the money.
Ques. When you say “we” —
Ans. I mean the firm:
Ques. What firm? ^
Ans. Henry W agner and Ida Wagner.
Ques. Where did you keep that bank account?
Ans. Didn’t have any bank account at all.

The Court: What I  understood him to say was when 
they would get a check they would go down to the bank 
and get the money.

The W itness: That is the idea.
30

Ques. From what source would these checks come?
Ans. During business transactions.

, Ques- Are your sales large enough to deal in checks 
in the rag carpet business?

Ans. M y sales are just what I make them.
Ques. I understand that; what are they.
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Ans. Bone and muscle and sinew.

The Court: N o; he means the amount in money.

Ans. I have answered that once here to-day, that they 
have been from three to ten dollars a day.

Ques. So you would get a check for about three or ten 
dollars— is that right?

Ans. Well, I have had a check as low as $ 1 .50 .
1 0  Ques. And was that to you or to Ida or to the firm ?

Ans. That was to Henry.
Ques. Now, where did Ida get any checks from?
Ans. I can’t answer that.
Ques. You don’t know?
Ans. I don’t remember, but I know she has had them.
Ques.-She had checks?
Ans. Yes.
Ques. Has she any investments that you know of?
Ans. No, sir.
Ques. She had no investments whatever?

‘ Ans. Not that I know of.
Ques. And so that all the checks that she would get 

would be from the business; is that right ?
Ans. I f  I took out a check, I would say, “ Here, go get 

this cashed,”  and put my name on the back of it, and she 
would go get the money.

Ques. That would be from three to ten dollars?
Ans. I would not say that; I wouldn’t bind myself on 

that, you know.

^  The C ourt: Mr. Rex, he said that was for his day’s 
work.

B y Mr. R ichards:

Ques. Mr. Wagner, you were stopped by Mr. Archer 
when you attempted to say what became of Mrs. Walsh’s 
money. What did become of it?
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Ans. I don’t know what you mean.

(Question repeated.)

Ans. What money do you mean?
Ques. Any money. Mr. Archer called your attention 

to various moneys which had come in to Mrs. Walsh 
from rents and one thing or other, and showed that 
some of it went out in the form of bills for repairs and 
other incidental bills that came from the property. ^  
Where did the rest of it go, do you know ?

Ans. A fter the repairs?
Ques. Yes.
Ans. A fter the money was spent for repairs on the

property ?
Ques. Yes.
Ans. Well, some of her children came there constantly 

borrowing, and she never refused them.
Ques. Mrs. W agner never borrowed any, however, to

your knowledge?
Ans. Never had any occasion. QY

By Mr. Archer:

Ques. She didn’t have to, did she?
Ans. No, s ir ; not while I am living.

By Mr. Richards:

Ques. Did you ever hear Mrs. W agner say to her 
mother in your presence that she would furnish her 
mother with a home the rest of her days? 3 0

Mr. R e x : I object to that as a very leading question, 
and I don’t think anything could be given in testimony 
here of the decedent.

Mr. R ichards: It is a mere explanation of a question 
which Mr. Archer asked and did not complete.

13
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T h e C o u r t: Y o u m a y a n s w e r.

A n s. Oft e n.

M r. A r c h e r: I o bj e ct t o t h at a s n ot p r o p e r r e- dir e ct 
e x a mi n a ti o n.

T h e C o u r t: T h a t o bj e cti o n c o m e s t o o l at e, M r. A r c h e r.

2 0   Q u e s- W h e n y ° u w e r e s p e a ki n g a s t o r e nt s a n d i nt er e st 
a n d w e r e t r yi n g t o d r a w a di sti n cti o n b et w e e n r e nt s a n d 

i nt e r e st, y o u a s k e d f o r t h e p ri vil e g e o f m a ki n g a n e x -

pl a n ati o n. I a s k y o u w h at it w a s y o u w a n t e d t o s a y.

A n s. I d o n’ t q uit e u n d e r st a n d t h at q u e sti o n.

( Q u e sti o n r e p e at e d.)

A n s. D o y o u m e a n t h e m o n e y t h at c a m e i n f r o m t h e 
r e nt s ?

_  Q u e s. N o; I w a n t t o k n o w w h a t y o u w a nt e d t o s a y 

w h e n y o u t ol d c o u n s el w h e n h e w a s c r o s s - e x a mi ni n g y o u 

♦ t h at y o u w a n t e d t o m a k e a n e x pl a n ati o n a n d h e w o ul d 

n ot p e r mit it — n o w, I a s k y o u w h a t w a s t h e e x pl a n ati o n 
y o u w a n t e d t o m a k e ?

A n s. I d o n’ t r e m e m b e r w h a t I di d w a n t t o s a y.

Q u e s. T h e r e i s n ot hi n g t h e n y o u w a n t t o a d d at pr e s-
e n t ?

A n s. N o.

C h a r l e s  M .  B a l d  w i n ,  s w o r n .

B y M r. Ri c h a r d s :

Q u e s. M r. B al d wi n, y o u a r e a p r a c ti ci n g J u s ti c e of t h e 
P e a c e i n t h e cit y o f C a m d e n ?

A n s. Y e s, si r.
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Ques. Did you know Elizabeth Walsh in her lifetime?
Ans. Yes, sir.
Ques. Did you ever have any talk with Mrs. Walsh 

as to her making her home with Mrs. W agner and why?

(Objected to as before.)

The C ourt: I will take the evidence subject to my right 
to rule this out if I am satisfied it is irrelevant.

Ans. Only this way. I was over to Mr. Wagner s lO  
house one day and Mrs. Walsh was there, and she told 
me that she was going to make her home there per-
manently, that she was alone where she was, and that 
Mr. and Mrs. W agner were going to take care of her the 
balance of her life., and she was going to make her home
there. . '

Ques. Did she say anything about the other children
or why or anything?

(Objected to.) 20

Ans. No, sir; she never said anything about any 
trouble.

(Objection withdrawn.)

Ques. A t any of those conversations that you had with 
Mrs. Walsh, was there anything said about what Mrs. 
Wagner would get for furnishing her. mother with a 
home?

ao
Mr. R e x : I object to that on the ground that it sug-

gests an answer, and also on the first ground, that it is 
res adjudicata.

The C ourt: I cannot see that it suggests an answer; 
it may be res adjudicata and in that event is subject to 
my previous ruling. I will take the answer subject to 
my right to overrule the evidence.
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Ans. Only said that she would be well paid for it ; she 
says, “ Ida will be paid for it.”

Ques. Do you know whether or not as a matter of fact 
she did stay there the rest of her days ?

Ans. To the best of my knowledge she did.
Ques. She never had any talk with you as to whether 

or not she would or had turned over any securities to 
Mrs. W agner?

Ans. Never.

No cross-examination.

C a t h a r i n e  B r a c k ,  s w o r n .

By Mr. R ichards:

Ques. Mrs. Black, did you know Mrs. Elizabeth Walsh 
2 q  in her lifetime?

Ans. Yes, sir; ever since I have been a child.
Ques. Did you ever have any conversation with her 

about making her home at Mrs. W agner’s?
Ans. Yes, sir.
Ques. What was that conversation?

(Objected to as before; same ruling.)

Ans. Why, she said she was going to make her home 
'A') ^ rS‘ V a g n er f ° r her lifetime.

Ques. Did she say what she would give Mrs. Wagner 
for that?

Ans. She didn’t say exactly what she had, but she said 
what she did have she was going to leave to her, in fact 
gave it to her.

Ques. She told you she had given it to her ?
Ans, Yes, sir.
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Q u e s. S h e n e v e r s p e cifi c all y m e nti o n e d m o rt g a g e s o r 

i ns ur a n c e st o c k ?
A n s. S h e di d n’ t s a y e x a c tl y w h at.

( O bj e ct e d t o; o bj e cti o n wit h d r a w n. )

C r o s s- e x a mi n ati o n.

B y M r. R e x:

, 1 0
Q u e s. M r s. Bl a c k, w h e n di d t hi s c o n v e r s ati o n t a k e 

pl a c e ?
A n s. W h y, I c o ul d n’ t t ell y o u j u s t e x a c tl y.  I w a s 

q uit e a f r e q u e n t vi sit o r t h e r e, h a v e b e e n al w a y s, all m y 

■ hf e.
Q u e s. C a n’ t y o u fi x t h e y e a r ?
A n s. N o ; I c o ul d n’ t t ell y o u e x a c tl y w h e n.
Q u e s. Y o u c a n’ t e v e n g e t a s cl o s e t o it a s a y e a r ?

A n s. N o, si r; I c o ul d n’t t ell y o u t h at.

2 0
B y M r. Ri c h a r d s:

Q u e s. B u t it w a s w hil e M r s. W al s h w a s li vi n g a t M r s. 

W a g n e r’ s ?

( O bj e ct e d t o. )

A n s. Y e s, s i r; a n d h a d b e e n at h e r o w n h o m e a n d al s o 

M r s. W a g n e r’ s, 7 1 1  W al n u t, a n d al s o 1 0 2 8  B r o a d w a y.

Q u e s. B u t t hi s c o n v e r s ati o n —
A n s. W a s w h e n s h e c a m e t o M r s. W a g n e r’ s. 3 0
Q u e s. T h a t w a s aft e r s h e h a d c o m e t o M r s. W a g -

n e r’ s ?

A n s. Y e s.

B y M r. R e x :

Q u e s. W h e n di d M r s. W al s h c o m e t o W a g n e r’ s, d o 

y o u k n o w ?
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Ans. I  couldn’t tell you that exactly, either. I made 
no memorandum of any of it.

Ques. Ju st come as near to it as you can.
Ans. I couldn’t tell you exactly.
Ques. Well, can’t you come anywhere near it?
Ans. No, sir, I cannot.
Ques. But you do know that this conversation—  
Ans. I knew when I came there.
Ques. Y ou  do know that this conversation took place 

after she came there?
Ans. Yes, sir.
Ques. How long after?
Ans. I can’t tell you that.
Ques. Y ou  simply know it took place—
Ans. I just simply know I was there.
Ques. Who was present when the conversation was 

had?
Ans. I  couldn’t tell you that exactly.
Ques. Y ou  can’t even remember that?
Ans. No, sir; I don’t.
Ques. Can you remember where it was ?
Ans. Yes.
Ques. Where ?
Ans. 10 2 8  Broadway.
Ques. W hat room ?
Ans. Sitting in their living room.
Ques. Talking to M rs.'W alsh?
Ans. Mrs. W alsh; yes, sir.
Ques. Mrs. W agner?
Ans. Had I been talking to her?
Ques. W as she there?
Ans. I couldn’t just tell you whether she was there 

or not ; I know mother and I were there together.
Ques. Then Mrs. Walsh and you were together? 
Ans. I  was spending the afternoon.
Ques. But you can’t recollect if anybody else was 

there ?
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Ans. No, sir.
Ques. Ju st that one fact, that she was there?
Ans. Yes, sir.
Ques. And you can’t tell when it was?
Ans. No, sir; couldn’t tell you.
Ques. What time of the day was i t ; can you recollect 

that?
Ans. In the afternoon.
Ques. How late or early, do you know?
Ans. Well, in the afternoon after lunch. i q

Ques. Now, you spoke of a conversation that you had 
with Mrs. Walsh before she went to live with Mrs. W ag-
ner, did you?

Ans. I have always visited them from childhood.
Ques. I didn’t ask you th at; just answer my questions. 

Didn’t you have a conversation with Mrs. Walsh before 
she came to the W agners’ ?

Ans. Y e s ; before and after both.
Ques. Before and after both?
Ans. Yes. 20Ques. Now, before she came to W agner’s in a con- 

versation you had with her she said she had given Ida 
these things, didn’t she?

Ans. She said she was going to give them to Id a , 
that she would lose nothing by taking care of her.

Ques. Didn’t you say that she said she had already 
given them to her?

Ans. She said then she was going to give it to her, 
which I expected she had given it to her.

Ques. Please listen to my question. Didn’t you say 
that she said to you that she had given them to her ? 3 0

Ans. Yes, sir.
Ques. That was before she went to live there ?
Ans. When she came there.
Ques. W hat say?
Ans. After she came to live there.
Ques. Y ou  don’t know how long?
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Ans. No, sir; I couldn’t tell you that.
Ques. And you don’t know what they were?
Ans. No, sir.
Ques. Y ou  don’t know anything about it at all except 

the one fact that she said she had given them to Ida? 
Ans. I know she intended to give them to her. 
Ques. Y ou  don’t know what they were at all?
Ans. W hat she was going to give to her ?
Ques. Yes.

2 0  Ans. Money and bonds and mortgages.
Ques. How did you get that idea?
Ans. Oh, she was telling me about it.
Ques. She did tell it, did she?
Ans. Yes.
Ques. Did she say anything about real estate to you? 
Ans. That I don’t remember.
Ques. You don’t recollect anything about that?
Ans. No, sir; I don’t remember.

B y  Mr. A rcher:
2 0

Ques. Did she say anything about having made a 
will?

Ans. No, sir.
Ques. Did you know that she had made a will at that 

time ?
Ans. No, sir.
Ques. Y ou  were a frequent visitor?
Ans. Y e s ; ever since childhood.
Ques. Yes, but during the time she was living at 

3 0  W agner’s were you a frequent visitor there?
Ans. Yes, sir; I would go there every week; make a 

habit of going there most every Friday.
Ques. Did you ever see her elsewhere, or was it 

always at W agner’s during that time?
Ans. A t Mrs. W agner’s only and her own home. 
Ques. N o ; I mean during the time she was living at 

W agner’s did you ever see her at other places than 
Wagner’s?
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Ans. A t Mrs. W agner’s.
Ques. Any other place, I say, beside that during that 

time?
Ans. No, sir.
Ques. Did the old lady go out a great deal?
Ans. That I couldn’t say.
Ques. Well, was she in good health?
Ans. Mrs. W agner?
Ques. N o; not Mrs. Wagner.
Ans. Oh, Mrs. W alsh? 10
Ques. Yes.
Ans. Well, I couldn’t just say. Of course, her age 

was against her.
Ques. Her age was very advanced, wasn’t it ?
Ans. She gained health after she was there; of course, 

she was very poorly when she first came, but she gained 
health afterward, got along very nicely.

Ques. Well, she was as a matter of fact a lady of very 
advanced age at that time?

Ans. Yes, s ir ; I guess she was.
Ques. How old do you judge she was?
Ans. That I couldn’t say, how old Mrs. Walsh was. .
Ques. In the seventies?
Ans. I couldn’t say.

Accountants rest.

At this point the further hearing of this matter was 
adjourned until Wednesday, January 1 5 , I9°&> ten 
o’clock A. M. 0 .

14
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C A M D EN  C O U N T Y  O R P H A N S ’ CO URT.

I n  t h e  M a t t e r  o e  t h e  E s t a t e  

o e  E e i z a b e t h  W a e s h ,  D e -

c e a s e d ..

Hearing on exceptions to the account of Ida E. Wag-
ner, executrix.

C a m d e n ,  N. ] ., January 1 5 th, 19 0 8 .

Hearing on the above matter on this date resumed in 
the presence of Messrs. Kaighn and Richards for ac-
countant and Messers. F . A. R ex and F. Morse Archer, 
Esqs., for exceptants.

20
Mr. R e x : We reserve the right to examine Mrs. Wag-

ner not as our witness but as the executrix of the estate.

C h a r e E S  S. A c k e e y ,  a witness for the exceptants, 
sworn. .

B y Mr. R e x :

3 0  Ques. Mr. Ackley, where do you live?
Ans. 10 0 8  Linden avenue, Camden.
Ques. What is your business ?
Ans. Real estate and insurance.
Ques. Did you have among your items of collection 

the rents of Elizabeth Walsh, now deceased?
Ans. I  did at one time.
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Ques. From what date to what date?
Ans. From March to December.
Ques. March of what year?
Ans. 19 0 4 .
Ques. Did you know Elizabeth Walsh in her lifetime? 
Ans. What did you say?
Ques. Did you know Elizabeth Walsh in her lifetime? 
Ans. Not personally; that is, not well acquainted. I 

knew of her when I saw her.
Ques. Yes?
Ans. I done some business with her.
Ques. To whom did you pay the rents of her houses? 
Ans. Mostly to Mrs. W agner or some member of the 

family.
Ques. What member of the family besides Mrs. W alsh? 
Ans. Sometimes to the son, sometimes to Mr. Wagner. 
Ques. But always to the Wagners, one of the W ag-

ners?
Ans. Yes.
Ques. How did you pay them?
Ans. Mostly in cash.
Ques. Well, was that your custom or not?
Ans. Well, if I send checks, that is, send statements 

away by mail, it has to be check.
Ques. No, n o ; I mean as to this one item, the Wagner 

item or W alsh; how did you generally pay it?
Ans. I almost always paid by check but by request 

paid by cash.
Ques. A t whose request did you pay the cash?
Ans. I think Mrs. Wagner.
Ques. Have you any of those checks which you paid? 
Ans. I have one check for the M ay payments. All the 

rest were by cash.
Ques. Let me see it will you please?

By the Court:

Ques. May payment of what year ?
Ans. 19 0 4 .
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(Check marked for identification Exhibit E 4 .)

B y  Mr. R e x :

Ques. Have you any other checks, Mr. Ackley?
Ans. I have not.
Ques. Then when you say that you sent checks, that 

ij  the only one, it it?
Ans. That is the only one.

XQ Ques. That was for the first payment?
Ans. That was the second payment.
Ques. Second payment?
Ans. Yes.
Ques. Now, how were the other payments made?
Ans. By cash.
Ques. W hy did you not continue sending checks, as 

was your usual custom with other clients ?
Ans. They requested me to pay the cash on account 

of saving some complications of getting the signature of 
Mrs. Walsh.

£ 9  Ques. Who made that request?
Ans. I think they were— I am not positive whether it 

was Mrs. W agner or Mr. Wagner.
Ques. One or the other ?
Ans. One of the two.
Ques. And thereafter you paid in cash, did you?
Ans. I did.
Ques. That is your check is it, Mr. Ackley?
Ans. Yes, sir.
Ques. Are you familiar with the signature, or were you 

3 0  familiar with the signature of Mrs. Walsh, Elizabeth 
W alsh?

Ans. I was not.
Ques. Did you ever see her sign her name ?
Ans. I did not.
Ques. You don’t know at that time whether she was 

able to sign her name or not, do you?
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Ans. No, I don’t.
Ques. Did you say why you did not pay any further 

moneys in checks; I think you did?
Ans. I did. I made that statement there, I think, to 

save complications I think I said.
Ques. Mr. Ackley, didn’t you say to me this morning 

—I only want to refresh your memory whether you did 
say or not— that they asked payment in cash because Mrs. 
Walsh was not able to sign her name on the check ?

Ans. That was the understanding I had why cash was 
paid afterwards; that on account of her sickness.

Ques. She was not able to sign ?
Ans. Yes.

Mr. R e x : I offer this check in evidence, your Honor.

Ques. During the time that you had charge of these 
houses, how much money did you pay to Mrs. Wagner 
in all?

Ans. Including the check, $ 4 1 6 .8 8 . ' o r .

The C ourt: But the check was not paid to Mrs. W ag-
ner; that was paid to Mrs. Walsh.

Mrs. R e x : That is all right. It appears so.

Ques. That was while Mrs. Walsh was living, was it 
not?

Ans. Yes.

By the Court:

Ques. W as this while Mrs. Walsh was living with Mrs. 
Wagner?

Ans. Yes.

No cross-examination,
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Mr. A rcher: I ask leave of the Court, on behalf of the 
exceptant whom I represent; I ask leave of the Court 
for the privilege of examining this executrix on certain 
items of this account. I understand she is in court. I 
base my application on the provision of the Orphans’ 
Court A ct; I think it is Section 12 6 .

The Court: Is there any objection on the other side to 
Mrs. W agner being examined, pursuant to the provisions 
of this section?

Mr. Richards: Certainly not.

M r s . I d a  E. W a g n e r ,  s w o r n .

Examination by Mr. Archer:

2 0  Ques. Mrs. Wagner, you were one of the daughters of 
Elizabeth Walsh, were you not?

Ans. I was.
Ques. And at the time of her decease Mrs. Walsh was 

living at your house?
Ans. Yes, sir.
Ques. And she died when?
Ans. The 2 5 th day of December, 19 0 4 .
Ques. And when did she go to live with you ?
Ans. She come in the same year, February, the 2 7 th 

gQ day of February.
Ques. 19 0 4 ?
Ans. 19 0 4 .
Ques. When Mrs. Walsh came to your house to live 

did she bring anything with her beside her personal 
affects, such as clothing?

Ans. She did not bring anything at all only what she 
had on; nothing at all.
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Ques. She had no money?
Ans. Not a dollar.
Ques. She brought with her, however, did she not, cer-

tain securities such as bonds, mortgages and a certain 
certificate of stock?

Ans. No, s ir ; it was sent to her.
Ques. A fter she came?
Ans. A fter she came to my house it was sent to her.
Ques. And after these securities were sent to her, 

where did she keep them ? 1 ,0
Ans. Where did she keep them?
Ques. Yes.
Ans. She kept them in a tin box in my front room 

closet up-stairs.
Ques. The room which she occupied ?
Ans. The room which she occupied.
Ques. And did these securities consist of the various 

items with which you have charged yourself on this last 
account ?

Ans. They did. ->0
Ques. That is, these bonds and m ortgages?
Ans. Yes, sir.
Ques. And was the certificate of stock there?
Ans. Yes, sir.
Ques. Did any cash come with these papers?
Ans. No, sir.
Ques. None at all?
Ans. Not a dollar; not one penny.
Ques. During the time that Mrs. Walsh lived with 

you, did she receive any moneys?
Ans. Oh, yes, yes.
Ques. W hat sources of income had she, to your 

knowledge ?
Ans. Her rents.
Ques. From houses?
Ans. From houses; yes.
Ques. Do you know how much rent was received from 

houses during the time she was living with you?
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Ans. Well, no, I don’t. I could tell you; I have a kind 
of memorandum at home, but the exact amount I could 
not tell you.

Ques. They were paid by Mr. Charles S. Ackley, were 
they not?

Ans. They were; yes.
Ques. Entirely?
Ans. Yes.
Ques. To whom were they paid?

3 4 ) Ans. Well, very often, mostly all the time,, it was paid 
to me.

Ques. And what did you do with the money?
Ans. Took it in the house and gave it to my mother 

and told here here were the rents.
Ques. And what did she do with it ?
Ans. Put it in her pocket.
Ques. What did she have, have a pocketbook?
Ans. Have a pocketbook; yes.
Ques. And so she kept it about her person generally?
Ans. Always kept it about her person; yes. Gener-

ally she would put it in her bosom.
Ques. Did she get possession of much cash during 

the time that she was living with you in that way?
Ans. Well, yes; she got all the rents that was coming 

in; whatever was paid she got.
Ques. But you turned all the money over to her that 

came into your hands from that source ?
Ans. Sir?
Ques. W ere there any moneys paid by way of interest 

on these bonds or m ortgages or any dividend paid on 
this stock?

Ans. No.

Mr. R ichards: I object, if the Court please, to any in-
terest paid on these m ortgages or dividends paid on 
the stock Mrs. W agner has charged herself with. It is 
entirely irrelevant and immaterial and it seems to me it 
is not necessary and improper for the Court to go into 
that.
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The Court: I think that under the 12 6 th section of 
the Orphans’ Court A ct the Court has a right to allow 
this matter to be inquired into. The act says that every-
thing touching the fairness, the truth and fairness of the 
account or of any particular item thereof may be in-
quired into.

(Accounaut’s objectiop overruled; exception for ac-
countant.)

By Mr. A rch er: 1 0

Ques. Mrs. W agner, did you keep any book of any 
accounts for this old lady of receipts or disbursements 
during the time she was living with you?

Ans. No, it was not needed. Mr. Ackley kept the 
account.

Ques. That is, for the house rents?
Ans. Yes, and what rents was received Mr. Ackley 

had that account; there was no need of me keeping any.
Ques. Now she did receive monthly from Mr. Ackley 

certain moneys? 2^0
Ans. Yes.
Ques. Now she also had other sources of income had 

she not ?
Ans. Only her rents; that is all.
Ques. N o ; but from her personal property?
Ans. She had nothing, that is, after the time that 

she made these assignments.
Ques. To you?
Ans. Yes.
Ques. And when was that? 3 0
Ans. Why, on the 3 d of May, as near as I can remem-

ber. It was in M ay sometime.

By the,Court:

Ques. Which year?
Ans„ 19 0 4 .

IS
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B y  Mr. A rcher:

Ques. Do I understand then, Mrs. W agner, that in 
filing this account you have charged yourself with the 
interest to the dates of the assignment of these mort-
gages?

Ans. To the present tim e; up to date; up to date to 
the present tim e; I have received the interest from the 
time of the assignments up to the present time.

1 0  Ques. And you charge yourself with the interest 
before the assignments were made?

Ans. No, no, sir; the interest that belonged to my 
mother was paid my mother.

Ques. Yes, then the old lady had a source of income 
from the time when she came to live with you, which 
was in February?

Ans. Yes.
Ques. Until the date of these assignments in this per-

sonal property did she not?
Ans. Yes.

20“  Ques. Did she receive that money?
Ans. She did.
Ques. From  these m ortgages?
Ans. Yes.
Ques. And you paid it to her did you ?
Ans. I did.
Ques. Did it go through' your hands ?
Ans. It did. It always has done.
Ques. She continued to live with you up until the 

time she died?
30  Ans. Yes.

Ques. And she kept the money which came to her 
from these sources in her pocketbook on her person?

Ans. Yes.
Ques. How much money did she accumulate ?
Ans. Oh, I  could not tell you that. She did not ac-

cumulate but a very, very little.
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Ques. V ery little?
Ans. V ery little.
Ques. So that how much money did she have at the

time she died?
Ans. A t the time she died ?
Ques. Yes.
Ans. She did not have an y ; I had to go to Mr. A ck-

ley for money.
Ques. She had no money?
Ans. No money at all. 10
Ques. Well, was she paying the expenses there that

time?
Ans. Expenses, what do you mean?
Ques. W as she paying board?
Ans. No.
Ques. Well, house servants, nurses?
Ans. No.
Ques. She was not during that time?
Ans. No, she was not. I  was the servant.
Ques. H ow old was she ? 2 Q
Ans. How old?
Ques. Y e s ; when she died?
Ans. She was in her seventy-eighth year.
Ques. I see that in this account you have made no 

mention of any such expenses as funeral expenses?
Ans. N o ; none whatever.
Ques. Who paid them?
Ans. Mr. A ckley; well I suppose the Court paid it.

It came out of the rents that Mr. Ackley had collected 
from the time my mother died until there was a settle-
ment. I don’t know who paid, whether Mr. Kaighn paid '¿O 
it or Mr. Lloyd.

Ques. You did not?
Ans. I did not ; no.
Ques. After the old lady died you had possession of 

these papers, did you not?
Ans. Yes.

New Jersey State ut>rai|
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Ques. What papers were there there?
Ans. What papers do you mean ?
Ques. That the old lady kept in this front room?
Ans. She had no papers; my mother kept no papers 

there; they were mine.
Ques. What is that?
Ans. I kept them; they were mine.
Ques. Before they had been assigned to you ?
Ans. They had been assigned to me. I kept them.

|£) Ques. Were there any papers there at all?
Ans. Belonging to my mother ?
Ques. Yes.
Ans. Y e s ; there were two papers.
Ques. What were they?
Ans. They were two deeds to the cemetery lot.
Ques. What became of the will ?
Ans. W hat became of the will ? W hy, it is up here 

somewheres.
Ques. N o ; but at that time?
Ans. What became of it ?
Ques. Yes.
Ans. I had that M r.—
Ques. Had it from the time she died?
Ans. From the time she died. I had it from the time 

it was made until the time she died.
Ques. When was the will offered for probate?
Ans. I think about ten or eleven days after she died; 

I won’t be positive which.
Ques. Did you know of the existence of the will ?
Ans. I did.
Ques. And its contents?
Ans. I did.
Ques. Do you recollect any one calling upon you to 

produce the will?
Ans. No, sir.
Ques. Did you stand ready to produce the will after 

the old lady died ?
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Ans. I did.
Ques. Do you remember getting several letters from 

Mr. Rex on this subject?
Ans. Oh, yes. I think there was some letters come 

there; I don’t remember; there has been so many come,
I don’t know what has come to our house.

Ques. Do you recollect saying to Mrs. Chadwick, your 
sister, that there was no will?

Ans. No, sir; I never said that.
Ques. Did you say it to her or any one else? . i n
Ans. No, sir.
Ques. Never did?
Ans. N o ; I could not say that.
Ques. Well, when you finally qualified as executrix, 

that is, came up to Court and had yourself appoinetd 
executrix of this estate, you filed an account, did you not ?

Ans. Y es ; I guess I did.
Ques. And in that account you showed total receipts?

Mr. R ichards: I obj ect. I f  there is an account it will 
speak for itself and it is unfair to ask this witness to — 
speak from memory.

(Question withdrawn.)

Ques. W asn’t there an inventory filed, Mrs. W agner?

Mr. R ichards: I object because the records of this 
Court will speak for themselves as to anything of that 
sort, and besides it relates entirely to the charge part of 
the account, and no exception has been filed to that. 3 0

The C ourt: The inventory, if there was one, will speak 
for itself.

Mr. A rcher: There doesn’t seem to be any in these 
papers here. The witness is shown paper endorsed
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“ Final account in the matter of the estate of Elizabeth 
Walsh, deceased, filed January 2 6 th, 19 0 6 , H arry Reeves, 
Surrogate,”  and is asked whether that is her signature 
to the account and also to the affidavit which is annexed 
to it?

Ans. That is my signature.
Ques. In this account, Mrs. Wagner, you say that you 

charge yourself as follows: To the amount of goods, 
1  ̂ chattels, rights and credits, moneys and effects of Eliza-

beth Walsh, deceased, received by accountants. Defi-
ciency, $ 1 2 . Does the item carried out there, $ 1 2 , relate 
to the word deficiency?

Mr. R ichards: Now, if the Court please, I object to 
that because there is no exception to the charging part 
of the present account, and it is not rebuttal testimony. 
It is incompetent, irrelevant and immaterial.

(Accountant’s objection overruled.)

(Exception for accountant.)

B y Mr. Archer:

Ques. W ill you answer the question please; does the 
item of $ 1 2  relate to the word deficiency?

Ans. Now, this thing— what do you want me to say— 
say where I got that $ 1 2 — how it got there?

^  Ques. I am coming to that. (Question re-read.)

In this account, Mrs, Wagner, you say that you charge 
yourself as follow s: To the amount of goods, chattels, 
rights and credits, moneys and effects o f Elizabeth Walsh, 
deceased, received by accountants. Deficiency, $ 1 2 . Does 
the item carried out there, $ 1 2 , relate to the word de-
ficiency ?
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Mr. Richards: I further object to that, if the Court 
please, on the ground that it is a construction by a wit-
ness of a written document which it is for the Court itself 
to construe and it seems to me it is improper on that 
ground.

The Court: I cannot regard this a question for the 
Court to construe. The witness filed this paper and she 
must have known what she meant.

Ans. That was the amount of money that belonged to 
this estate. Mr. Ackley turned that $ 1 2  over; that was 
the balance from the December rents; that is in the year 
that my mother died. You see there was no settlement 
made until after she died and that was the balance that 
Mr. Ackley turned over to me.

Ques. W as that at the time when you filed that account 
and swore to it?

The Court: This is the account filed January 2 6 th,
1906 .

By Mr. Archer:

Ques. Your statement was that the personal estate of 
Elizabeth Walsh consisted of $ 1 2  in cash?

Ans. Yes.
Ques. And this is the same $ 1 2  in cash which appears 

in the account filed within the last two weeks.

Mr. Richards : I object to this also for the same reason.

Ques. December 2 0 th, 1 9 0 7 ; is that the same $ 1 2  as 
the item here?

Mr. Richards: I  object to the question on the same 
ground.
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The Court: The Court’s ruling that it will hear this 
evidence is based on that part of Section 12 6  of the Or-
phans’ Court act which gives the Court the right to ex-
amine an executor touching the fairness or truth of any 
account or item thereof. The Court will overrule the 
objection.

(Exception for accountant.)

Ans. Well, that is the same $ 1 2 .

B y  Mr. Archer:

Ques. Now, the reason that you did not acknowledge 
receipt of any other moneys or other assets in this estate 
was because of the fact that you were then claiming to 
be the owner of all of these bonds and mortgages and 
of the shares of stock and whatever cash there was other 
than that belonging to your mother; is that not so?

Mr. R ichards: Objected to for the same reason.

(Accountant’s objection overruled.)

(Exception for accountant.)

Ans. No, that is not so, because there was no cash be-
longed to my mother; this $ 1 2  I had turned—

Ques. Well, let me modify my question then. You 
were claiming at the time when you filed this account of 
January 2 6 th, 19 0 6 , that you were the owner o f the bonds 
and mortgages and shares of stock which now appear 
in this account?

Ans. Yes.
Ques. That is true, isn’t it? . •
Ans. Y e s ; that is true.

The C ourt: Which now appear in the account of De-
cember 2 0 th, 1 9 0 7 ?
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Mr. Archer: Yes.

By Mr. Archer:

Ques. Mrs. Chadwick is your sister, isn’t she?
Ans. Yes, yes.
Ques. She was the executrix named in your mother’s 

will with you ?
Ans. Yes.
Ques. A fter your mother died and while you were -̂ q  

claiming that these bonds and mortgages were yours,
Mrs. Chadwick, as co-executrix, filed a bill against you, 
did she not, in the Court of Chancery for an accounting?

Mr. Richards: I object. I f  such bill was filed of recr 
ord it will speak for itself.

The Court: The record in that case is the best evi-
dence. Therefore I will sustain the objection.

By Mr. Archer:

Ques. Mrs. Wagner, isn’t it a fact that you told Mrs. 
Chadwick in a number of conversations that if she would 
withdraw the suit in the Court of Chancery which she 
had brought against you for an accounting that you 
would give her part of the assets of this estate?

Mr. R ichards: I object, on the ground that the ques-
tion is incompetent, irrelevant and immaterial, and it does 
not apply to any o f the exceptions filed and is not rebuttal 
testimony.

(Accountant’s objection overruled.)

(Exception for accountant.)

Ans. No, sir; I never did.
1 6
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Ques. Did you not say to her, if not in that language,
that if she would withdraw such suit you would take care
of her under the circumstances?

Mr. R ichards: Objected to for the same reason.

(Accountant’s objection overruled.)

(Exception for accountant.)

Ans. No, sir.
Ques. And wasn’t, in fact, such suit withdrawn ?

Mr. Richards: Objected to because the witness is now 
attempting again to prove what action was taken in the 
Court of Chancery, which must be proved by the record 
itself ?

The C ourt: Is it your purpose to offer in evidence the 
record of the Court of Chancery. I f  you will say that 

2 0  you will offer the record in evidence I may rule differently 
from what I would otherwise rule.

Mr. A rcher: A ll right, s ir ; I will then say to the Court, 
if permitted to examine this witness on the record case, I 
will offer the record of suit having been instituted by 
Clara J .  Chadwick and subsequently discontinued against 
this defendant.

The C ourt: I will then say that upon the statement of 
2 0  reputable counsel that he will offer the record in evidence, 

and upon the facts set out upon page 5 in Exhibit E i ,  I 
will allow counsel to examine upon this point.

(Accountant’s objection overruled.)

(Exception for accountant.)
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By Mr. A rcher:

Ques. Mrs. Wagner, do you mean to say that you don t 
remember that such a suit as I have described was brought 
against you in the Court of Chancery by Mrs. Chadwick 
for an accounting?

Mr. French: That is objected to as incompetent, ir-
relevant and immaterial, and -not the proper way to get 
at the facts'concerning such a suit. This witness can 
have no possible knowledge of the records of the Court of 
Chancery and probably has never seen them. It seems 
to me that no record having been offered, to assume that 
a layman knows the contents of the record of the Court 
of Chancery and what is pending in it is assuming a great 
deal and that it is not proper testimony.

The Court: The objection is overruled for the same 
reason.

20(Exception for accountant.)

Ans. I cannot understand; what do you mean? A c-
counting for what ?

By Mr. Archer:

Ques. F o r the property of this estate?
Ans. Well, hasn’t it been filed? H aven’t I filed my 

account ?
Ques. The question is now, Mrs. W agner, whether «O 

you do not recollect that a bill was filed against you by 
Mrs. Chadwick to compel you to make an accounting 
of this estate ?

Mr. French: Objected to on the ground that no lay-
man can know whether or not a bill is filed against them.
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The Court: The subpoena issued in the case informs 
them of that. The objection is overruled for the same 
reason.

(Exception for accountant.)

B y  Mr. A rch er:

Ques. Don’t you know it?

1 0  Ans. I  don’t know, I have been sued so much by those
people; I don’t know what I have been sued for. Why, 
I  could not get my dinner one-half of the time for 
there was notices running in and out of the house. I 
don’t know what I  have been sued for. I have been 
sued for everything.

Ques. Y ou  say you don’t know whether or not you 
were sued by Mrs. Chadwick for the accounting as a 
co-executrix in this m atter; do you know or do you 
not know?

2 0  i ^ nS' ^ es’  ̂ know I  have been sued for something, 
o  but what I don’t know what it is.

Ques. B y  Mrs. Chadwick ?
Ans. Yes, I  have been sued by Mrs. Chadwick.
Ques. And that suit was discontinued; wasn’t it 

stopped ?
Ans. Yes, it was stopped.
Ques. Under what circumstances?
Ans. Why, because she come to me and told me she 

had no money and if I would give her $ 8oo she would 
withdraw this charge.

3 0  Ques. Did you do it ?
Ans. No, sir, I did not. I told her I  had no money; 

that is why it was withdrawn.
Ques. Well, if you did not pay her the $ 8oo or pay 

her anything for withdrawing the other suit, why was 
it withdrawn-; do you know ?

Ans. W hy was it?
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Ques. Yes.
Ans. Because she wanted to, I suppose. I cannot 

tell anything else.
Ques. Y ou  say that she made a demand of you that 

she should be paid some money and then would with-
draw the suit?

Ans. Yes.
Ques. And then proceeded to withdraw the suit 

although you did not pay her anything ?
Ans. I did not pay her anything.
Ques. And you refused to do it?
Ans. I refused to do it.
Ques. The fact is that such a suit as that was with-

drawn, was it not?
Ans. Some kind of a suit, I don’t know what it was.

It was something or other.
Ques. It was also while you were still making the 

claim as the owner of this property that you were re-
quired to give the bond as executrix, was it not?

Mr. F ren ch : Objected to as entirely immaterial, in- 2 0  
competent and irrelevant and it does not relate to any 
of the exceptions filed in this case and is not proper re-
buttal testimony.

(Accountant’s objection overruled; exception for ac-
countant.)

Ans. Yes.
Ques. Now, Mrs. W agner, relating to the item of 

commissions of $ 34 6 .54  which you claim for adminis- « a  
tering this estate, did you not from the time when your 
mother died until the Court of Chancery made a decree 
against you consistently and repeatedly claim that you 
were the owner of all of that property?

Ans. Yes.
Ques. And you never filed any account for the prop-

erty until you were compelled to by the Court, did you,
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outside of this little account which showed a balance of 
$ 1 2 ?

Ans. Not as I remember.
Ques. What services have you rendered this estate 

on which you base a claim for commissions?
Ans. W hat services?
Ques. Yes, as executrix.
Ans. W hy in every service that was needed. Any-

where there was any services required I did it.
1 0  Ques. State it what it is. Describe it to the Court ?

Mr. Richards: Objected to on the ground that the 
account speaks for itself for what the accountant prays 
allowance.

(Accountant’s objection overruled; exception for ac-
countant.)

Ques. State some services that you have rendered 
to the estate.

20 Ans. State some?
Ques. State some for which you are claiming com-

missions ?
Ans. Well, don’t you think that I am entitled to it as 

an executor ? Isn ’t that lawful ? Don’t the law entitle 
me to the commission?

Ques. I would rather you would answer my questions 
than to have you ask them of me. What services have 
you ever rendered; name some of them. If you have 
rendered services so that you are entitled to commis- 

3 0  sious tell us what you have done?
Ans. I  don’t just remember all what I have done. In 

the first place—

The C o u rt: Madam, the law is that the Court shall 
allow you commissions with reference to your actual 
pains and trouble and risk in settling such an estate 
rather than with respect to the quantum of the estate
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and an exception has been filed to allowance of any com-
missions and counsel has a right to ask you the question 
which has been propounded to you.

Ans. Well, if these bonds and mortgages as you claim 
belongs to the estate, I collected the interest from it. As 
far as the estate went I collected the interest. Until the 
property was sold I looked after the rents.

By Mr. Archer:

Ques. I am not speaking of any real estate.
Ans. Now, what else was there?
Ques. I am speaking only of this personal property ?
Ans. That was all they was to do.

Mr. Richards: Mr. Archer has already showed that 
she charged herself with moneys received from the real 
estate.

Mr. Archer: It was rent that accrued before this old 
lady died.

By Mr. Archer:

Ques. Who were the proctors?
Ans. On my side?
Ques. Yes.
Ans. Mr. Kaighn.
Ques. I notice one item here, proctor’s fees; is that 

Mr. Kaighn?
Ans. That is Mr. Kaighn.
Ques. And what services has Mr. Kaighn rendered as 

proctor to this estate on which you as the accountant 
think that he should receive a proctor’s fee?

Ans. Anything at all that I have asked him to do. He 
has been my legal adviser. I have consulted with him in 
everything.
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Ques. A s your personal counsel ?
Ans. Yes.
Ques. Not as executrix of this estate; isn’t that so?
Ans. W ho?
Ques. Mr. Kaighn.
Ans. N o; he is not any executrix; I was the one.
Ques. W as he your counsel as executrix of this estate?
Ans. He was.
Ques. And what did he do?

J 0  Ans. Whatever there was needed to be done.
Ques. What did he do ; say something; name some-

thing ?
Ans. Well, he attended to all my affairs; all that there 

was to do or be done.
Ques. He and Mr. Richards represented you in your 

contest in the Court of Chancery, did they not, in which 
you were claiming to be the owner individually of all this 
property; isn’t that a fact?

Ans. Y e s ; that is a fact.
n q  Ques. And that is about all they have done, isn’t it?

Ans. Well, they can best tell theirselves what else they 
have done. I have not bothered myself at all.

Ques. And this bond that you paid, this premium that 
you paid for the bond, was because you had to give a 
bond under the Court’s order, was it not ?

Ans. I don’t know whose order it was. I had to give 
a bond.

Ques. Now, Mrs. Wagner, where are these securities 
now?

3 0  Mr. French: Objected to. The witness has charged 
herself with them. It can make no difference, absolutely 
none, where they are.

(Accountant’s objection overruled.)

(Exception for accountant.)
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Ques. Now, where are these bonds and mortgages?
Ans. In the Security Trust Company.
Ques. Are they deposited there?
Ans. They are deposited there; yes.
Ques. A s collateral security to your company for hav-

ing furnished the bond, aren’t they?
Ans. Yes.
Ques. Is there any cash there ?
Ans. A  small amount.
Ques. How much? ^ 0
Ans. I don’t just exactly know.
Ques. Have you an account there as executrix of this 

estate ?
Ans. No, sir.
Ques. Where is your account as an executrix of this 

estate?
Ans. I haven’t any.
Ques. Where is this $ 1 2 ?
Ans. Where is that $ 1 2 ?
Ques. Yes. 0 q
Ans. Mrs. Chadwick had it to buy coal.
Ques. Have you an account as executrix of this estate ?
Ans. Have I an account?
Ques. Yes.
Ans. N o; I have no bank account.

The Court: What bearing has that upon her account,
Mr. Archer?

Mr. A rcher: I think your Honor will see in a moment 
or two.

Ans. I have no bank account.
Ques. Have you ever had a bank account?
Ans. I  have.
Ques. As executrix?
Ans. No.
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T h e C o u r t: T hi s w o m a n h a s gi v e n a m at e ri al b o n d as 

I u n d e r st a n d it a n d n o o bj e cti o n i s m a d e t o t h e b o n d.

M r. A r c h e r: I a m n ot g oi n g a n y f u r t h e r t h a n t h at.

Q u e s. H a v e y o u e v e r h a d a n y o f t h e m o n e y s of t his 
e st at e i n y o u r p o s s e s si o n at all ?

A n s. W h a t d o y o u m e a n ?

Q u e s. A n y m o n e y ?

■| q̂   A n s. F r o m t h e e st at e ?

Q u e s. B el o n gi n g t o ' Eli z a b e t h W al s h; b el o n gi n g t o 
t hi s e st a t e ?

A n s. N o; I n e v e r h a d.

Q u e s. N o m o n e y ?

A n s. O nl y t h at — o nl y $ 1 2 .

Q u e s. W h e r e a r e t h e m o n e y s w hi c h c o n stit ut e t h e i n-
t e r e st it e m s ?

A n s. W h e r e i s it ?
Q u e s. Y e s.

A n s. I h a v e it.

Q u e s. W h e r e d o y o u k e e p it ?

A n s. W h e r e d o I k e e p it ?

( O bj e c t e d t o b y M r. Ri c h a r d s. )

I d o n t t hi n k y o u o u g h t t o k n o w w h e r e I k e e p m y 

m o n e y. T h a t i s m y b u si n e s s. P e o pl e al w a y s h a s pl a c es 

t o p ut m o n e y t h at t h e y d o n’t w a n t a n y b o d y t o k n o w.

T h e C o u r t: S h e h a s gi v e n a m pl e b o n d, M r. A r c h e r, 
3 0  a n d y o u d o n’ t d e n y t h e a m o u nt s, d o y o u ?

M r. A r c h e r: I f y o u r H o n o r pl e a s e, I t hi n k w e h a v e a 

ri g h t t o k n o w w h et h e r s h e i s p r o p e rl y h a n dli n g t hi s es-

t at e o n t hi s q u e sti o n o f c o m mi s si o n s, a n d s h e i s c e rt ai nl y 

n ot p r o p e rl y h a n dli n g t h e e st at e if s h e h a s n e v e r k e pt a n 

a c c o u nt o f t h e e st at e wit h t h e m o n e y s o f t h e e st at e i n it.
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Ans. Mr. Archer, I told you I hadn’t any.

Mr. Archer: Here are a large number of items here, 
interest items, which she charges herself with. She does 
not charge herself with any interest on this money.

The Court: Your point is that she does not charge 
herself with interest on the interest which she has re-
ceived.

1 0
Mr. A rcher: The point is th is: That she could have 

deposited that interest as she received it in some bank 
where it would have drawn interest at three per cent, at 
least, and we allege that she has not done that, and if 
she has failed to do that she has not administered the es-
tate properly, and therefore should not be entitled to 
commissions.

The C ourt: I think on that ground I will admit the 
question. 2 Q

(Exception for accountant.)

Ques. Where do you keep it?
Ans. Where do I keep it; in my pocket.
Ques. You mean you carried the money which is in 

here in your account as items of interest in your pocket?

Mr. R ichards: Now, if  this money was not put in the 
bank it can make no possible difference whether it was 
in the parlor, sitting-room or where about the house to iiO 
anything that is in this case. I object.

The Court: It is just the same question asked over 
again.

(Accountant’s objection overruled.)

(Exception for accountant.)
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Ans. No, sir; I did not carry it in my pocket.

By Mr. Archer:

Ques. Now, Mrs. Wagner, let me be absolutely specific. 
Here are 1 , 2 , 3 , 4  items of interest; one is $ 1 7 3 .20 , an-
other for $ 2 1 6 .49 , a third for $ 270 .6 2  and a fourth, which 
is from the sale of 7 2  shares of Camden Fire Insurance 
stock, $ 7 2 0 ?

Ans. Yes.
Ques. Now, I ask you where is that money ?
Ans. Well, that $ 7 2 0  Fire Insurance stock was sold and 

disposed of in my mother’s lifetime.
Ques. Where is the money, this $ 7 2 0  ?

Mr. French: Objected to for the same reason as the 
last.

Ques. Where are these moneys; I assume that it was 
, *s sold, but where is the money?

2 0  Ans. Well, I cannot answer where that $ 7 0 0  is. That 
$ 7 0 0  was spent during my mother’s lifetime.

Ques. You just said a few moments ago, as I under-
stand, that you had not cash for this estate ?

Ans. I did not say so; I said I did have*cash.
Ques. Have you cash?
Ans. I have.
Ques. How much?
Ans. I don’t know.

3 0  M r French: Objected to as irrelevant, immaterial and 
incompetent.

Ques. Where is the cash you have?
Ans. Do you want me to tell you?
Ques. I certainly do.

The Court: This line of examination is allowed solely 
on the basis o f the statement of counsel that it is urged
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for the purpose of preventing the accountant from re-
ceiving commissions.

Mr. Archer: That is exactly it. We have been on 
that for a long time.

(Exception for accountant)

By Mr. Archer:

10
Ques. Where is such cash as you have ?
Ans. Well, to make a long story short, if you go to 

my house, in the front room there is a closet; inside of 
that closet there is a tin box about that long (indicating) 
and inside of that box you will find what money, cash, 
that I have.

Ques. About how much is it?
Ans. I don’t know; I have never counted it for some 

time.
Ques. Can you say; is there as much as these four items, 

$ 1 7 3 , $ 2 1 6 , $ 2 7 0  and $ 7 2 0 ; that would be over $ 1 ,0 0 0 ? “ *
Ans. Yes.
Ques. There is ?
Ans. There is.

The Court: It would be nearly $ 1 ,3 0 0  and something; 
about $ 1 ,30 0 .

Ques. Is that kept separate from any funds of your 
own?

Ans. It is.
Ques. In a box by itself?
Ans. Well, I have more besides that in that box, but I 

generally keep that in a bag that my mother used to use.
Ques. To keep money in it?
Ans. To keep her own money in it. I put that in there.

I thought maybe I would have good luck.
Ques. That is in the box, too, but in the bag?
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Ans. Y e s ; but understand, Mr. Archer, from the time 
the Court of Chancery decided that these bonds and mort-
gages should go back to the estate the interest from these 
bonds and mortgages has been deposited and there is in-
terest being paid on that, but until then I claim that they 
were mine and I do yet.

B y the Court:

Ques. You say that since the time the Court of Chan-
cery declared that the bonds and mortgages and the stock 
belonging to the estate, the interest that has been paid on 
these has been deposited in bank ?

Ans. Yes.
Ques. And this has been drawing interest?
Ans. Yes.
Ques. Where do you charge yourself with that interest, 

madam, in here?
Ans. Well, I have never charged myself with the in-

terest of it at all, I don’t suppose.
Ques. Well, how much interest has that interest been 

drawing in bank?
Ans. Well, that has been there a year just as it comes 

in from a year in September, wasn’t it; when was that 
there, Mr. Kaighn; wasn’t it September?

Ques. I think, madam, you will have to charge your-
self with that as I at present view the law.

Ans. Of course I deposited the money.

Mr. K aighn: I would like to make the statement, 
with permission of counsel and the Court, that since the 
decision in the Court of Chancery all interest by my di-
rection was deposited with the Security Trust Company, 
but whether it draws interest or not I don’t know. The 
bank book has not been settled and if it has drawn in-
terest, of course I will see that that is accounted for. 
That is right, isn’t it,
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B y Mr. A rch er:

Ques. Mrs. W agner, just a few more questions. To 
go back to the time'when your mother was living with 
you— all moneys, as I understood you a little while ago, 
which came to your hands which belonged to your 
mother you turned over to her?

Ans. A ll that belonged to my mother I turned over 
to her.

Ques. And she kept them in the house?
Ans. She kept them in the house.
Ques. Did you keep moneys of your own in the 

house, too?
Ans. Su re; I always do.
Ques. And did you have moneys of your own there 

at that time ?
Ans. I  did.
Ques. And at the time she died ?
Ans. Yes.
Ques. How much money of your own did you have 

at that time?
Ans. How much money of my own ?
Ques. In the house; yes ?
Ans. I don’t remember.’
Ques. About ?
Ans. I don’t know.

(Objected to by Mr. Richards.)

I never counted it. When I have $ 5  or $ 1 0  I put it 
with what I want to use.

Ques. Did your mother have a bank account during 
that time ?

Ans. No, sir.
Ques. W as there any bank account that she had at 

the time she died?
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Ques. Did you have a bank account during that 
time?

Ans. A t the time my mother died?
Ques. N o ; while she was living there with you?
Ans. No.
Ques. Not at all?
Ans. No.
Ques. Quite sure?
Ans. N o ; I don’t really remember but I have had so 

many bank accounts first one time and then another that 
I don’t just remember when and where I have had bank 
accounts. Sometimes if I have had money in the house 
and wanted to go away I would leave it in the bank 
until I come home and wanted to take it out.

Ques. Y ou r husband, Mr. W agner, last week said 
that you could not have received the sum of $ 1,000 
which is charged there in the account without his know-
ing it, and he also said that you never during that time 
had a bank account because he would have known if 
you had?

2.0 Ans. Oh, no, he don’t know everything that I know.
Ques. Y ou  might have received money without his 

knowing it, haven’t you?
Ans. No, I could not receive money without him 

knowing, but I could have saved money that he did not 
know it, but I could not receive any money without he 
knowing. •

Ques. W hat was the largest sum that you ever had 
about the house during that time ?
* Ans. I don’t know.

30 ,
Mr. Fren ch : Objected to as prying into this witness’s

private affairs, which counsel has no right to do.

(Accountant’s objection overruled; exception for ac-
countant.)

Ques. W hat was the largest sum that you ever had 
about the house during that time?
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Ans. D uring that time I have had as high as $ 2 ,50 0  
before my mother ever came to that house.

Ques. In cash?
Ans. In cash.
Ques. In the house?
Ans. In the house.
Ques. And that continued to be the state of affairs 

while she was there ?
Ans. We was using money backwards and forth all 

the time. ~
Ques. What was the source of income from any such 

sale as that; how did you get it?
Ans. M y husband made money.
Ques. In his business?
Ans. He was buying and transferring property.
Ques. Real estate.
Ans. Yes.
Ques. Where, in Camden?
Ans. In Camden.
Ques. Conveying to him and buying from him?
Ans. Yes. ?,0
Ques. Are they on the record here ?
Ans. I suppose they are.
Ques. During this time?
Ans. Before my mother came there. Before my 

mother came there.
Ques. And during the time she was there you had 

some of these moneys in your possession?
Ans. I had.
Ques. It was not from the carpet business, then, that 

this money came? 3 0
Ans. Y e s ; I had a good living from the carpet busi-

ness.
Ques. But not such sums as that?
Ans. Not such sums as that, but I have had a thous-

and and twelve to fifteen hundred dollars.
Ques. And whatever moneys were in the house at 

the time this old lady died, then, were yours?
18
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Ans. W ere mine; yes.
Ques. And came from sources of income other than 

from her?
Ans. Yes.
Ques. In spite of the fact you say that during the 

time she was there she had sources of income and had 
not any expense?

Ans. She had her doctor’s bill; she paid her repair-
ing; she had her repairing to do; she had other un- 
necessary things. H er family robbed her of everything 
she had. She hadn’t the clothes to put on. She had 
to buy clothes. Was I supposed to do that?

Cross-examination.,

B y Mr. R ichards:

Ques. Mrs. Wagner, it was your custom for about ten 
years to look after your mother’s affairs for her?

Ans. Twenty-five years.
2 0  Ques. Y es?

Ans. Ever since, Mr. Richards, the death of my father.
Ques. It was not the custom of your mother to keep 

money usually in banks, was it?
Ans. Never.
Ques. And you followed largely in the same custom?
Ans. What is that?
Ques. And you followed largely the same custom of 

not putting money in banks ?
Ans. Yes, yes; I am my own bank.

3 0  Ques. These rents that you collected on your mother’s 
property after her death were largely used, were they 
not, under an amicable agreement for the payment of 
funeral expenses?

(Objected to by Mr. Rex.)

(Exceptant’s objection overruled.)



M r s . Id a E. Wag ne r , Cr o ss-e x . 139

Ans. I did not collect any rents after her death.
Ques. Weren’t there some moneys that you received 

from Mr. Ackley that were used to pay funeral expenses 
— well, certain rents collected by Mr. Ackley from these 
properties after your mother’s death were used under an 
amicable agreement among all the heirs for the payment 
of the funeral expenses, were they not, Mrs. W agner?

Ans. Yes.

The Court: The purpose of that is to show why the 
funeral expenses are not in the account.

Mr. Richards: Yes, sir.

Ques. Did you ever, Mrs. Wagner, receive from your 
mother a thousand dollars in money?

Ans. No, sir; I never did. M y mother did not have it.
Ques. That item of $ 1 2  mentioned in your account is 

the only item outside of the mortgages and stock, is it?
Ans. That is all.
Ques. It has been testified to that your mother, in your 2 0  

presence and in the presence of Mr. Kaighn, stated that 
she wanted to make her home at your house the rest 
of her days and intended that you should have these bonds 
and mortgages and insurance stock mentioned in your ac-
count filed? Did you or did you not ever assent to that 
arrangement and tell your mother that you would keep 
her the rest of your days?

Mr. R e x : I object to that. There is no evidence of 
any arrangement.

Mr. A rcher: This is the direct testimony of this wit-
ness of a transaction with a deceased person.

(Exceptants’ objection sustained.)

(Exception for accountant.)
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Ques. A fter your mother came to your house to live 
and the matter of turning over mortgages and insurance 
stocks to you was mentioned by her, did you or did you 
not promise your mother to furnish her with a home the 
rest of her days for the consideration of those mortgages 
and fire insurance stock?

Mr. R e x : I object to that, your Honor.

(Exceptants’ objection sustained.)

(Exception for accountant.)

Ques. It has been mentioned, Mrs. Wagner, that your 
mother received certain moneys from rents upon her real 
estate, also interest money before the assignments of the 
mortgages to you ; that was the nature of her properties; 
did they require much in the way of repairs ?

Ans. Oh, yes; they was in bad condition; very bad.
Ques. Did they get repairs?
Ans. What did you say?
Ques. Were repairs made upon them?
Ans. Oh, yes; yes.
Ques. And did that money come out of the rents and 

interest money paid your mother?
Ans. Y es ; came out of the rents what was paid to her.
Ques. Did or did not the other children— to your 

knowledge— borrow money of your mother from time to 
time after she came to live at your place ?

Mr. R e x ; I object to that as immaterial.

The Court: You may answer that question, madam.

( Question re-read.)

Ques. Did or did not the other children, to your knowl- 
edge, borrow money of your mother from time to time 
after she came to live at your place ?
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Ans. Yes, sir.
Ques. Often?
Ans. Very often.
Ques. I show you a paper; did you ever see that be-

fore?

(Paper marked for identification Exhibit A 4 .)

Ans. Yes.
Ques. Where did you first see that paper ?
Ans. This paper? (indicating Exhibit A 4 .) ^
Ques. Yes.
Ans. It came to my house with a little boy.
Ques. Who was the boy ? Did you know him ?
Ans. I did not know who he was.
Ques. Are you acquainted with the signature at the 

bottom of that paper?
Ans. N o; I could not tell you who wrote it.

Mr. Archer: I do not object to that being put in; if 
that is all it is I do not object. 2 0

By Mr. Richards:

Ques. Have you a sister Clara?
Ans. Yes, sir.
Ques. Do you know whether or not that is her signa-

ture to that paper?
Ans. No, I don’t know; I could not tell you. I know 

she got the loan.
Ques. How do you know it ?
Ans. How do I know it?

By the Court:

Ques. Y e s ; how do you know it?
Ans. Why, because I told my mother and showed her 

the note, and my mother put her hand in her pocket and 
took the $ 1 0  and gave it to her,
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Ques. Gave it to her?
Ans. To the boy to take to her.

By Mr. Richards t

Ques. While you and your mother were talking about 
this, did you have any talk as to who was meant by Clara?

Mr. R e x : I object to any conversation with the de- 
j q  cedent.

Ques. What, if anything, was said as to who was meant 
by Clara?

Mr. R e x : I object.

(Exceptant’s objection sustained.)

Ques. Did your mother say at that time to whom she 
was lending the $ 1 0 ?

Mr. R e x : I  object.

(Exceptant’s objection sustained.)

Ques. Do you know of any other instance in which 
Mrs. Chadwick or any of your sisters borrowed money of 
your mother while she was living at your house?

' '^•r* R e x : I object. It is immaterial whether she did
or not.

The Court: No, Mr. Rex, it is not immaterial. You 
claim that this executrix has money on hand that belongs 
to this estate; money that was received by her mother. 
You claim that she received large amounts and that she 
Had no expenses; now, then, this lady has a right to show
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that during that time her mother did lend her own moneys 
or give to her relatives.

(Exceptant’s objection overruled.)

(Exception for exceptant.)

Ans. Y e s ; they all came to my mother for money with 
the exception of one. There was one that did not come.

Ques. Would they receive moneys at these times when 
they requested it, Mrs. W agner? x q

Ans. A lw ays; she never refused them.
Ques. Were or were not some of them living in her 

houses ?
Ans. They were all living in her houses but one, and 

that one she paid rent for the biggest part of the time.
Ques. And those that were living in her houses, did 

they pay her rent regularly?
Ans. N o ; they did not. Mrs. Chadwick never paid any 

rents. Mrs. Deegan did occasionally.
Ques.. Did your mother ever say anything in your pres- 

ence to the effect that these other children had already 
received all they were entitld to of her estate?

(Objected to by Mr. R ex.)

(Exceptant’s objection sustained.)

(Exception for accountant.)

Ques. Did or did not your mother, in your presence, 
after she came to live at your house, say anything to in-
dicate whether or not, in her judgment, the amounts bor- 30 
rowed from her by her other children or given to them 
by her were as much as they should expect to get from 
her estate.

(Objected to by Mr. R ex.)

(Exceptant’s objection sustained.)
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The Court: I cannot understand why counsel persist in 
asking questions of that sort when the Court has pre-
viously ruled upon that.

(Exception for accountant.)

Ques. You have mentioned the fact, Mrs. Wagner, 
that your husband has been interested in real estate trans-
actions. It was not always property that he took in his 

10  own name, was it? Was he not interested as agent for 
others?

Mr. R e x : I object to that as leading.

The Court: Objection sustained on that ground.

Ques. Did or not, Mrs. Wagner, to your knowledge, 
your husband ever represent others in real estate deals?

Ans. He did.
„ P  Ques. Do you know whether or not he received any 

commission or profit from such enterprises?
Ans. Y e s ; he did.

Mrs . CiyARA J. Ch a d w ic k , sworn.

Examination by Mr. R e x :

3 0  Ques. What is your first name, Mrs. Chadwick?
Ans. Clara.
Ques. You are a daughter of Mrs. Elizabeth Walsh, 

are you not?
Ans. Yes, sir.
Ques. And sister of Mrs. Ida W agner?
Ans. Yes.
Ques. Do you recollect the night of your mother’s 

death?



Mrs . Cl a r a  J. Ch a d w ic k , Dir ec t . 145

Ans. Yes, sir.
Ques. When was that?
Ans. The 2 5 th of December.
Ques. What year?
Ans. 19 0 5 .
Ques. Sure of that?
Ans. 19 0 4  or 19 0 5 .
Ques. Now, which is it, if you recollect; if you don’t 

recollect, why say so?
Ans. 19 0 5 . 19 0 4 . That is right. i q

Ques. That is right?
Ans. Yes.
Ques. You are positive of that, are you?
Ans. Yes.
Ques. Where was she living?
Ans. On Broadway; Mrs. W agner’s.
Ques. Did you go to the house the night she died ?
Ans. Yes, sir; I went to the house.
Ques. Who did you see?
Ans. I seen Mrs. Wagner and Mr. W agner and my 

mother and sometimes the children was there.
Ques. Did you have a conversation with Mrs. W ag-

ner?
Ans. Down-stairs in her room in her house.
Ques. Did she on that occasion—
Ans. Did she do what? .
Ques. Can you hear me?
Ans. Yes.
Ques. Did she on that occasion say to you that your 

mother left no will?
30

Mr. Richards: I object to that as leading.

The Court: I  think, Mr. Rex, you had better ask this 
lady what Mrs. W agner said with regard to her mother 
leaving a will.

19
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B y Mr. R e x :

Ques. Mrs. Chadwick, on that night, what did Mrs. 
W agner say to you, if anything, about a will which her 
mother left?

Mr. R ichards: That is objected to on the ground that 
it is attempting to contradict counsel’s own witness and 
is not relevant to any of the issues of this case and is en- 

i q  tirely incompetent and immaterial.

(Accountant’s objection overruled.)

Ans. She says there was no will and no money.
Ques. Y ou  are one of the executrices are you not?
Ans. Yes, sir.
Ques. There was a will was there not?
Ans. Yes, sir.
Ques. And you went to the Court House to the 

Surrogate’s office and helped prove it?
Ans. Y es, sir.
Ques. When was the fact disclosed that there was a 

will.

Mr. Richards: I object on the same ground.

Ans. H ow did I know?
Ques. How do you know there was a will?
Ans. Because I saw the will.
Ques. I mean after Mrs. W agner had said there was 

3 0  no will, how did you find out that there was a will?
Ans. Because we went to Mr. Lloyd, and Mr. Lloyd 

was the man that made the will, and of course we went 
to Mr. L loyd  to get this will.

Ques. Well, did Mr. Lloyd have it?
Ans. W hat did you say?
Ques. W ell, did Mr. Lloyd have it?
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Ans. No, sir.
Ques. W ho had the will ?
Ans. Mrs. W agner had the will.
Ques. H ow do you know that?
Ans. Because she showed me the will.
Ques. Did you subsequently have a suit against her 

in the Court of Chancery?

Mr. Richards: Objected to as contradicting his own 
witness and as being an improper method of proving a j q  
record in the Court of Chancery and being otherwise 
incompetent and irrelevant.

The Court: Upon the grounds upon which I ad-
mitted the question propounded to Mrs. W agner I will 
admit this.

(Exception for accountant.)

Ans. Yes, sir. 2 0
Ques. W hy was that suit withdrawn?
Ans. W hy was that ?
Ques. That suit which you had against Ida W agner 

withdrawn ?
Ans. Why, Mrs. W agner was the cause of it.
Ques. W hy did you?
Ans; She told m e; she come to me and told me if I 

would withdraw the charge—

Mr. Richards: I  object. i*o
from Mr. Uloyd she would pay my expenses, my lawyer s 
fees and do what was right and I trusted her to that 
effect, and she did not do it.

Ques. Did she say anything to you about the other 
heirs ?

Ans. W hat did you say?
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Ques. Did she say anything at all about the other 
heirs ?

Ans. No.
Ques. Y ou r sisters?
Ans. No, not particularly; no.
Ques. Did she caution you about talking about it to 

the other heirs?
Ans. What did you say ?

lO  Mr. Richards: I want to preserve my right to object 
to every one of these questions but I do not want to un-
necessarily encumber the record. It is understood that 
we object to all these questions on the grounds which I 
have heretofore stated to his Honor.

(Ques re-read.)

Ques. Did she caution you about talking about it to 
• the other heirs?

2 0  (Objected to by counsel for accountant; accountant’s 
objection overruled; exception for accountant.)

Ans. No, she did not mention the heirs.

Cross-examination.

B y  Mr. Richards:

Ques. Mrs. Chadwick, did you ever see that paper be-
fore?

3 0  Ans. I cannot see it. I have no glasses. (Witness 
shown Exhibit A 4 .) I have no glasses, I cannot see.

B y  the C ourt:

Ques. W here are your glasses?
Ans. I left them home; I did not think that I would 

need them,
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B y Mr. Richards:

Ques. Do you remember about the time of the trial 
at Trenton before Vice Chancellor Bergen in this 
matter.

Mr. R e x : I object. It is not cross-examination.

(Exceptant’s objection overruled.)

10
Ans. I did not go to Trenton; I was not there; I re-

member the trial being there but I was not there.
Ques. A fter the parties came home you went to see 

Mrs. W agner, did you not?

Mr. R e x : I object.

Ans. No, sir; I did not.
Ques. And after the parties came back from Trenton 

did you not say to Mrs. W agner; did you not request 
Mrs. W agner to put some money somewhere where you "  
could steal it?

Mr. R e x : I object to that, your Honor. That is not 
cross-examination. It is leading?

(Exceptant’s objection sustained.)

Ques. Didn’t Mrs. W agner indignantly refuse your 
request?

30
Mr. R e x : I object.

(Exceptant’s objection sustained.)
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R E B U T T A L .

Mrs . E mma  L. Wood, sworn.

B y  Mr. Richards:

Ques.^ Mrs. Wood, were you present at the house of 
Mrs. W agner at the time of the death of Mrs. Walsh?

1 0  Ans. I was.
Ques. And the night of the funeral ?
Ans. I  was.
Ques. Do you remember Mrs. Chadwick being 

there ?
Ans. She was.
Ques. And did you or did you not hear the conversa- 

tion that took place between Mrs. Chadwick and Mrs. 
W agner?

Ans. I did not.
2 0  Ques. Were you in the room all the time while Mrs. 

Chadwick was there?
Ans. I had occasion to go out a few minutes but I 

came back.
Ques. How long were you out?
Ans. Just a few minutes.
Ques. Was anything said about the will while you were 

present ?
Ans. When I came back there; yes, sir.
Ques. What was said?

3 0  _  1 /~\B y the Court:

Ques. Who said it?
Ans. Who said it?
Ques. Yes.
Ans. Why, Mrs. Chadwick and Mrs. W agner were 

talking together in the room there and they seemed right
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much— Mrs. Chadwick seemed right much worried over 
something and I don’t know what, and I sat still and 
listened and I could not exactly catch on what they did 
say.

By Mr. Richards:

Ques. You did not hear Mrs. W agner say there was 
no will, did you?

1 0
Mr. R e x : I object.

(Exceptant’s objection sustained.)

Ques. Did Mrs. Walsh say anything about the bonds 
and mortgages at that time ?

The Court: Mrs. Walsh, she was dead.

Oues. Pardon me, not at that time. Did you ever hear 
Mrs. Walsh say what her arrangement with Mrs. W ag- 
ner was as to her being furnished with a home?

Ans. I did.
Ques. What did she say?

Mr. R e x : I object to that as an irrelevant question 
and I also object on the ground that it is not rebuttal. It 
is all res adjudicate/, and on those three points I  object.

The Court: It surely is not rebuttal. .Will counsel 
state why this evidence was not produced at the previous 30 
hearing. W asn’t the witness present?

Mr. R ichards: She was not in Court at that time.

The Court: W as counsel aware of this witnesse’s tes-
timony at that time or was it newly discovered evidence.
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Mr. Richards: I did not understand that this lady 
knew just what she does know about it.

The C ourt: I will take this testimony, this answer, sub-
ject to my right to rule upon it after I hear what the 
answer is.

(Exception for exceptants.)

Mr. Archer: I understand it is also objectionable along 
the line of their whole examination which was admitted 
subject to our objection, namely, the res ad judicata ob- 
j ection.

The C ourt: Yes, of course, subject to that. I under-
stand that.

( Question re-read.)

Ques. What did she say?
™  Ans. What did Mrs. Walsh say to me?

Ques. Yes.
Ans. Mrs. Walsh told me that she had made an as-

signment and she had left everything to Ida to take care 
of her and provide a home for her as long as she lived, 
and I was there from the time Mrs. Walsh went to Mrs. 
W agner’s to live and continually with them every even-
ing.

By Mr. Richards:
30

Ques. Do you know whether Mrs. Walsh did remain 
there the rest of her days?

Ans. I do.
Ques. Did she?
Ans. She did. I stayed there from the seventh of 

November until after the funeral; she died the twenty- 
fifth of December.
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By the Court:

Ques. When did you go there, madam?
Ans. The seventh day of November at night.
Ques. When did she say this to you ?
Ans. Well, she said it to me, I think it was— I cannot 

exactly tell the date when she told me, but she told me 
that she made—

Ques. How long before her death ?
Ans. Well, I cannot exactly tell, but she told me that 

she had—
Ques. Well, you have answered; you have stated that 

part of it.
Ans. Yes, sir.

By Mr. Richards: >

Ques. Did you ever hear Mrs. Wagner say to her 
mother whether or not she would furnish her a home for 
the rest of her days? „ q

Mr. R e x : I object.

(Exceptant’s objection sustained.)

(Exception for accountant.)

Ques. Did you ever hear Mrs. W agner have any con-
versation with her mother about the matter of furnish-
ing a home?

Mr. R e x : I  object.

The Court: Just answer yes or no, madam.

Ans. Yes, sir.
Ques. What was the conversation?

20
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Mr. R e x : I object.

The Court: I  will admit the answer to this question 
subject to my previous rulings, pending that being res 
ad judicata.

Mr. R e x : I want a further objection there that it is 
not rebuttal.

The C ourt: I will take the answer subject as afore- 
said.

(Exception for exceptants.)

Ques. W ill you tell us what that conversation was 
please, Mrs.—

Ans. Tell you what the conversation was between Mrs. 
Walsh and her mother?

Ques. Yes, Mrs. W agner; about her furnishing her a 
home?

Ans. Y e s ; she told me that she had signed everything 
20  over to Mrs. Wagner for to provide a home for her and 

take care of her as long as she lived.
Ques. What did Mrs. Wagner say ?
Ans. I  don t exactly know what Mrs. ^Vagner said to 

her then, but then Madam Baxter turned to her.
Ques. Her previous name was Baxter ?
Ans. Yes.

B y  the Court:

Ques. Mrs. W alsh?
3 q  Ans. Mrs. Walsh.

Ques. Turned to her, then Mrs. Walsh said?

Ans. Y e s ; Mrs. Walsh went on to say that she want-
ed Mrs. W agner to have it as long as she lived, that the 
balance of them had gotten enough, that she did not 
want them to have it.

Mr. R e x : I  object to that.
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A n s. S h e s ai d s h e di d n ot w a n t t h e m t o h a v e i t; t h at 

s h e di d n ot c a r e a b o ut t h e m.

T h e C o u r t: T h a t h a s n o b e a ri n g u p o n t h e c a s e at 

all.

B y M r. Ri c h a r d s :

Q u e s. Di d M r s. W a g n e r s a y a n y t hi n g t o M r s. W al s h 

o n t h at li n e a s t o w h at s h e w o ul d d o; w h at M r s. W a g n e r j q  

w o ul d d o ?

A n s. N o.
Q u e s. Y o u d o n’ t r e c oll e ct ?

A n s. N o.
Q u e s. W hil e y o u w e r e p r e s e nt at a n y ti m e, di d a n y of 

t h e ot h e r c hil d r e n c o m e t h e r e t o b o r r o w m o n e y ?

A n s. Y e s, si r.

Q u e s. Di d t h e y g e t it ?

A n s. Y e s, si r.

2 0
N o c r o s s- e x a mi n ati o n.

M r s . Id a  Wa g n e r , r e c all e d.

B y M r. Ri c h a r d s:

Q u e s. T hi s w a s o bj e ct e d t o b ef o r e a n d t h e C o u rt o v e r -

r ul e d it a n d I t hi n k p o s si bl y it mi g ht h a v e b e e n b e c a u s e ■ ■ 

it w a s n ot p r o p e r c r o s s- e x a mi n ati o n.  M r s. W a g n e r, di d ^  

y o u o r di d y o u n ot t ell y o u r m ot h e r at a b o ut t h e ti m e of 

t h e t r a n sf e r o f t h e s e m o rt g a g e s a n d i n s u r a n c e c o m p a n y 

st o c k t o y o u t h at i n c o n si d e r ati o n o f t h at t r a n sf e r y o u 

w o ul d k e e p h e r t h e b al a n c e o f h e r d a y s; y o u w o ul d p r o -

vi d e h e r wit h a h o m e t h e b al a n c e o f h e r d a y s ?

M r. R e x : I o bj e c t t o t h at.
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(Exceptant’s objection sustained.) 

(Exception for accountant.)

Mr. Richards : We rest:

Mr. R e x : I offer in evidence the will.

10 The C ourt: Which will ?

Mr. R ex : The will of Elizabeth Walsh, deceased, 
whose estate we are now settling up or trying to.

Mr. A rcher: I offer in evidence the record in the Court 
of Chancery in the suit commenced by Clara J .  Chadwick, 
executrix, against Ida E. Wagner, executrix, on a bill for 
an accounting.

Mr. R ichards: I. object to the introduction of that rec- 
2 0  ord upon the ground that the record does not bear upon 

the issue in this case to any of the questions raised by 
the exceptants in this case, and is irrelevant, incompetent 
and immaterial, but do not object because the original 
record is not produced here.

The C ourt: I overrule the objection and of course 
the record is admitted, subject to the objection. The 
Court will examine that record before the Court decides 
upon this case.

30
Mr. A rcher: I also offer in evidence, if the Court 

please, the original record in the suit of Ellen N. Eenni- 
more, complainant, against Ida E. W agner and others 
on a bill for an accounting in the Court o f Chancery of 
New Jersey, the entire record under the same circum-
stances as the Chadwick suit. I am not satisfied with 
that paper book.
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Mr. Richards : And we consent, as we have already 
consented, that the paper book marked Exhibit E i ,  here-
tofore offered by counsel and not objected to, may be 
used in the place and stead of the record.

Mr. R e x : How about the will, your Honor?

Mr. Richards : I am perfectly willing that the will 
should be considered in evidence without the production 
of the original from the office of the Secretary of State, j q  
at Trenton, and that the record thereof in the Surrogate’s 
office shall be used. Of course, we want it understood 
that it is admitted tinder the objection that it had no 
bearing upon the exceptions filed in this case and is ir-
relevant and immaterial.

Mr. Archer: There is one other paper I should like to 
have in evidence and that was the petition requiring the 
executrix, to furnish security and the order that was 
then made. The reason for that is evidence and we are 
contesting one of these items, namely, the commissions, 
and the upper Court should know in a definite way that 
that application had to be made to this Court and this 
Court felt obliged to make the order of that kind at an 
earlier stand of this suit.

The Court: M y judgment is that the entire record of 
this suit is in. Gentlemen, I understand the entire rec-
ord is in evidence anyway, and when it comes to print-
ing the book counsel can agree which parts shall be ad-
mitted. BO

Meeting adjourned to Wednesday, January 2 2 d, 19 0 8 , 
at 10  A . M. for argument.
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Filed December 1 3 , 19 0 7 .

E X H IB IT  P i .

To Ida B . Wagner, executrix, &c., o f Elizabeth Walsh, 
deceased:

Ida E . Wagner claims that there is due to her from 
10 the estate of Elizabeth Walsh the sum of eight hundred 

and sixteen dollars and eighty cents, being part of the 
proceeds of the sale and transfer of mortgages assigned 
April first, nineteen hundred and four, by said Elizabeth 
Walsh to Ida E. Wagner, which moneys above mentioned 
were advanced and given by said Ida E. Wagner to said 
Elizabeth Walsh.

20
S t a t e  o e  N e w  J e r s e y , 1 

C o u n t y  o e  C a m d e n , j ss”

I d a  E. W a g n e r , of full age, being duly sworn accord- 
ing to law,, on her oath says, she is the creditor above 
named, and that the sum of eight hundred and sixteen 
dollars and eighty cents, above claimed, is due and owing 
to her from the estate of said Elizabeth Walsh, deceased.

ID A  E. W A G N ER .

30
Sworn and subscribed to before me this thirteenth day 

of December, A. D. 19 0 7 .
S. H o w a r d  T r o t h , 

Master in Chancery of New Jersey.
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Filed December 1 3 , 19 0 7 .

E X H IB IT  P 2 .

To Ida B . Wagner, executrix, &c., of Elizabeth Walsh, 
deceased:

Ida E . W agner claims that there is due to her from 
the estate of Elizabeth Walsh, deceased, the sum of six 
thousand nine hundred and twenty dollars, for furnish-
ing a home to said Elizabeth Walsh, from the month of 
February, nineteen hundred and four, all the rest of the 
days of said Elizabeth Walsh, to the time of the death of 
said Elizabeth Walsh, pursuant to contract and agree-
ment made with said Elizabeth Walsh, together with in-
terest on the said sum of six thousand nine hundred and 
twenty dollars, from the fifth day of May, nineteen hun-
dred and four, amounting to the sum of eight hundred 
and six dollars and eighteen cents.

S t a t u  o e  N e w  J e r s e y , )
C o u n t y  o e  C a m d e n , j

Id a  E. W a g n e r , of full age, being duly sworn ac-
cording to law, on her oath says, I am the creditor above 
named and am a daughter of Elizabeth Walsh, deceased. 30 
My mother came to live at my home in Camden, New 
Jersey, in the month of February, nineteen hundred and 
four. Shortly after that she offered and promised to 
give me six mortgages of the value of six thousand two 
hundred dollars and some stock in Camden Fire Insur-
ance Association of the value of seven hundred and twen-
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ty dollars, if I would furnish her with a home the rest of 
her days. Not knowing whether her life would be long 
or short, I consented and agreed to this and did accord-
ingly furnish my mother with a home the rest of her days, 
for which the sum of six thousand nine hundred and 
twenty dollars, together with interest thereon from the 
fifth day of May, nineteen hundred and four, amounting 
to eight hundred and six dollars and eighteen cents above 
claimed, is justly due and owing to me from the estate of
said Elizabeth Walsh, deceased.

1 0  ID A  E . W A G N ER .

Sworn and subscribed before me this thirteenth day of 
December, A. D. 19 0 7 .

S .  H o w a r d  T r o t h , 

Master in Chancery of New Jersey.

2,0

3 0
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C A M D E N  C O U N T Y  O R P H A N S ’ CO U RT.

I n  t h e  M a t t e r  o e  t h e  E s t a t e  \ O n  E x c e p t i o n  t o  

o e  E l i z a b e t h  W a e s h ,  de- \ F i n a e  A c c o u n t . 

ceased. / O p i n i o n .

The matters in controversy are contained in excep- 1 0  
tions to the allowance of five items in the final account of 
Ida E . Wagner, executrix of the estate of Elizabeth 
Walsh, deceased. •

Elizabeth Walsh, who was the mother of the executrix, 
died upon the twenty-fifth day of December, 19 0 4 , hav-
ing first made her last will and testament, dated Feb-
ruary 25  th, 19 0 4 , in and by which she left her personal 
property to her children, Ida E. Wagner, Clara J . Chad-
wick, Ellen M. Fennimore, Emma L. Deegan, and to a 
grandchild, Dora Meister. This will was admitted to 
probate on the thirteenth day of January, 19 0 5 , by the 
Surrogate of the county of Camden, and letters testa-
mentary were granted to said Ida E. Wagner and Clara 
J. Chadwick, who were named as executrices.

At the time of her death the testatrix was living with 
her daughter, Ida E. Wagner, and the latter had posses-
sion of the will. Shortly after her mother’s death she 
denied to Clara J .  Chadwick, her sister and so-execu- 
trix, that there was a will or any money, but she sub-
sequently admitted the existence of the will, and, as here- 
tofore stated, it was probated.' She still denied that there 
was any estate. Clara J .  Chadwick thereupon instituted 
a suit against Ida E. W agner in the Court of Chancery 
of this State for the purpose of setting aside certain as-
signments of mortgages, securities and property made by 
the testatrix to said Ida E. Wagner. B y  reason of prom-
ises, designed I am satisfied for ulterior purposes, made

2 1
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by the latter to the complainant, said suit was not prose-
cuted. Thereupon Ellen M. Fennimore and Emma E. 
Deegan, two of the legatees named in Mrs. Walsh’s will, 
filed a bill in the Court of Chancery against the above 
named executrices. It set out the death of Mrs. Walsh, 
the execution and probate of her will and the issuance of 
the letters thereon. It then alleged that the testatrix was, 
at the time of her death, the owner of certain securities, 
moneys and furniture, the same as those set out in the final 
account in this proceeding; that because of advanced 
age, of feeble health and weakened mental condition and 
with slight expectation of life, she was induced by said 
Ida E . W agner to go and live with her, and that the 
daughter, having secured the custody and physical con-
trol of the testatrix, who was wholly incapable of resist-
ing the persuasions and entreaties- of said daughter, the 
latter was fraudulently induced and unduly influenced, 
on or about the first day o f April, 19 0 4 , to assign and 
transfer unto said daughter, Ida E. Wagner, without any 

20 cons^ era^ on’ a^ the above specified personal prop-
erty. It further alleged that said daughter had reduced 
certain of the securities to cash and that she refused to 
account for any of them. The prayer of the bill was 
that these assignments should be set aside, and that they, 
together with the rest o f said personal property, be de-
clared to be the property of and a part of the estate of 
the said testatrix at the time of her death, to be duly 
accounted for and administered. A  decree pro confesso 
was taken against Clara J .  Chadwick, but Ida E . Wag-
ner filed a plea which alleged that for the assignment and 

8 0  transfer of all of said bonds and mortgages, shares of 
stock and other personal property in the bill mentioned, 
good and valuable consideration passed from the said de-
fendant to the said Elizabeth Walsh. Issue was joined 

• and the cause went to a hearing. It will be observed 
that the sole question at issue was the legality of the con-
sideration, and that it related to all of the property
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named in the bill of complaint, it being the same prop-
erty as that named in the final account in this proceed-
ing. An examination of the testimony of Mr. Kaighn in 
the Chancery suit discloses the fact that the testatrix 
wanted to assign this property to Mrs. Wagner, because 
“ she had a good home there and that she intended to stay 
there the rest of her days, and that she wanted to turn 
these over to Mrs. W agner on that account. Henry 
Wagner, the husband of Ida, attempted to show that the 
testatrix continued to live and be cared for by Mrs. W ag- 
ner until the time of her death, but his testimony'seems to 
have made no impression other than that it was plainly 
introduced to bolster up a pretended consideration. 
These were the only witnesses and the Vice Chancellor 
who heard the case held that the defendant had failed 
to sustain her plea, and that a decree would be advised set-
ting aside the assignments and transfers of the property 
described in the bill of complaint and the same decree to 
be held by the defendants as part of the estate of the testa-
trix to be administered by them as executrices. H e in- 
timated that, but for the fact that one party to the fund 
was not a ‘party in the Chancery proceedings, the ac-
counting would have been required to be made in that 
Court. (Fennimore vs. Wagner, 64 A il. Rep., 698.) 
The final decree, although holding that the complainants 
were entitled to the relief sought and prayed for by them 
in their bill of complaint, does not specifically mention 
the sum of one thousand dollars. It is, however, appar-
ent that it was a part of the subject matter in controversy, 
for it is named in the bill and the plea distinctly includes 
it in the words “ and other personal property in the bill 
mentioned.”  The plea, therefore, admits the possession of 
and claims the ownership of all of the bonds, mortgages, 
shares of stock and other personal property in the bill 
mentioned, and the right of Ida E . Wagner thereto was 
the single question in issue.

On appeal the decree of the Court of Chancery was 
affirmed, and Chief Justice Gummere, who wrote the opin-
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i o n, s ai d t h at “ W e c o n c u r i n t h e vi e w e x p r e s s e d i n t h e 

o pi ni o n o f t h e Vi c e C h a n c ell o r t h at t h e p r o of s t h er ei n 

s p e cifi e d d o n ot s u st ai n t h e pl e a.” ( F e n ni m o r e v s. W a g-

n e r, 6 8 A tl. R e p., 2 3 0. )   F o r t e c h ni c al r e a s o n s a n at-

t e m pt w a s m a d e t o r e v e r s e t h e d e c r e e, b ut t h e y w e r e h el d 

o f n o a v ail b e c a u s e o f t h e f ail u r e t o p r o v e t h e e nti r e pl e a.

I d a E. W a g n e r, i n h e r a c c o u nt, t h e s ai d Cl a r a J. C h a d-

wi c k h a vi n g b e e n di s c h a r g e d a s a n e x e c u t ri x, c h a r g e s 

h e r s elf wit h t h e p r o c e e d s o f t h e s al e o f t h r e e o f s ai d 

m o rt g a g e s, wit h t h e p ri n ci p al a n d i nt e r e st o f t h r e e ot h er s, 

wit h t h e a m o u nt r e ali z e d f r o m t h e s al e o f t h e st o c k of 

t h e C a m d e n Fi r e I n s u r a n c e C o m p a n y, wit h h o u s e h ol d 

f u r nit u r e v al u e d at $ 2 0 0 , all e g e d t o b e i n h e r p o s s e s si o n, 

a n d wit h c a s h a m o u n ti n g t o $ 1 ,0 0 0 , all e g e d t o b e i n h er 

p o s s e s si o n.  S h e p r a y s all o w a n c e f o r s ai d h o u s e h ol d f u r -

nit u r e, cl ai mi n g t h at s h e h a d n e v e r r e c ei v e d i t; f o r s ai d 

c a s h, cl ai mi n g t h at s h e h a d n o k n o wl e d g e o f i t; f o r p a rt 

o f. ^  p r o c e e d s f r o m t h e s al e o f m o rt g a g e s a d v a n c e d a n d 
p ai d b y h e r t o t h e t e st a t ri x, a m o u n ti n g t o $ 8 1 6 .8 0 .  T hi s 

i s t h e A bi g ail F. H u g g m o rt g a g e wit h w hi c h s h e h a d 

c h a r g e d h e r s elf.  S h e f u rt h e r p r a y s all o w a n c e f o r cl ai m 

o f I d a E. W a g n e r f o r f u r ni s hi n g s ai d t e s t a t ri x wit h a 
h o m e t h e r e st o f h e r d a y s a c c o r di n g t o c o nt r a ct, $ 6 ,9 2 0 , 

wit h i nt e r e st f r o m M a y 4 , 1 9 0 4 , t o D e c e m b e r 1 3 , 1 9 0 7 , 

$ 8 0 6 .1 8 ; t ot al, $ 7 ,7 2 6 .1 8 .  T h e ot h e r all o w a n c e s p r a y e d 

f o r a r e t h e a m o u nt p ai d f o r p r e mi u m o n e x e c u t ri x’ s b o n d, 

f o r p r o c t o r’ s f e e a n d f o r c o m mi s si o n s.  T h e a m o u nt wit h 

w hi c h t h e a c c o u nt a nt c h a r g e s h e r s elf i s $ 8 ,8 8 4. 7 0  w hil e 

t h e a m o u nt f o r w hi c h s h e p r a y s all o w a n c e, e x cl u si v e of 

p r o c t o r’ s f e e, i s $ 1 0 , 1 6 6 .4 4 , t h u s l e a vi n g a d efi cit i n t h e 
s u m o f $ 1 ,2 8 1 .7 4 .

T o all o f t h e it e m s f o r w hi c h all o w a n c e i s p r a y e d, e x -

c e pt t h at f o r t h e h o u s e h ol d f u r nit u r e, t h at f o r S u r r o g a t e’ s 

bill, a n d t h at f o r p r o c t o r’ s f e e, e x c e pti o n s w e r e fil e d b y 

Ell e n M. F e n ni m o r e a n d t h e a d mi ni st r a t o r o f E m m a L. 

D e e g a n, d e c e a s e d; s ai d Ell e n M. F e n ni m o r e a n d E m m a 

■ K e e g a n i n h e r lif eti m e b ei n g t h e c o m pl ai n a nt s i n t h e
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suit in Chancery hereinbefore referred to. When the 
account first came on for hearing objection was made to 
the introduction of any testimony upon the first three 
items excepted to for the reason that they were part of 
the subject matter controverted in the Chancery suit and 
therefor res ad judicata. It was agreed, however, that the 
evidence should be heard and the matter disposed of upon 
final hearing. The doctrine of res adjudicata has been 
clearly defined in this State, and it is the law “ that the 
judgment of a Court of competent jurisdiction on a ques- JO  
tion of law or fact, or on a question of mixed law and 
fact, once litigated and determined, is, so long as it re-
mains unreversecl, conclusive upon the parties and their 
privies, not only as to the particular property involved in 
the suit in which it is pronounced, but as to all future 
litigation between the same parties or their privies, touch-
ing the subject matter, though the property involved in the 
subsequent litigation is different from that which was in-
volved in the first. “ All that is required in cases where the 
prior and subsequent litigations involve different things, 
to render the judgment in the first conclusive upon the 
parties in the subsequent, is that there shall be substantial 
identity in the subject matter of the two, and that must 
always be the case as is obvious where the judgment in 
the first rests on a decision of the same question substan-
tially which is presented for decision by the subsequent.”
City of Paterson vs Baker, 6 Dick, 5 7 : “ All that is neces-
sary is that the right to relief in the one suit shall rest 
upon the same point or question which in essence and sub-
stance was litigated and determined in the first suit, and 
in such a case the parties and those in privity with them 
are concluded, not only as to every matter which was 
offered and received to sustain or defeat the claim or de-
mand, but as to any other admissible matter which might 
have been offered for that purpose.”  Idem. P . 53 , Crom-
well vs. Sac County, 94 U. S ., 3 5 1 -3 5 2 .

Where the second action is upon a different claim or 
demand but between the same parties the judgment in
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the prior action operates as an estoppel only as to those 
matters in issue or points controverted upon the deter-
mination of which the finding or verdict was rendered. 
City o f Paterson vs. Baker, 6 Dick:, 34 . See also Mer- 
shon vs. Williams, 34 Vr., 4 0 1 ;  Clark Thread Company 
vs. William Clark Co., 10  Dick, 662; M ercer County 
Traction Company vs. U. R . R . &  Co., 19  Dick., 594. 
The judgment is final between the parties as to all de-
fenses which were or could have been set up in the earlier 

•^0 suit. Thompson vs. Williamson, 1  Rob., 2 1 2 -2 14 . “ It 
is not necessary that the action in which the judgment 
is found, and that in which it is relied on as an estoppel 
should be of the same kind, or for the same cause of ac-
tion.”  Saw yer vs. Woodbury, 7 Gray, 30 2 ;  City of 
Paterson vs. Baker, 6 Dick., 34 .

The doctrine is not a mere rule of procedure, but a rule 
of justice unlimited in its operation, which must be en-
forced whenever its enforcement is necessary for the pro-
tection and security of rights and for the preservation of 
the repose of society. City of Paterson vs. Baker, 6 
Dick., 5 9 ;  Putnam vs Clark, 7 Stew., 340.

It is a rule of law based upon two grounds, the first, 
that there should be an end to litigation, and the second, 
that a person should not be twice vexed for the same 
cause. 24 Am. and E ng. Ency of Law , second edition, 
pp. 3 13 , 7 14  and cases cited. .

Referring now to the exceptions, it will be seen that 
the first is to the prayer for allowance of $ 1 ,000 , and 
that the second is to the prayer for allowance o f the pro-
ceeds of a mortgage claimed to have been advanced to the 

3 0  deceased, amounting to $ 8 1 6 .8 0 . This is the Abagail F. 
H ugg mortgage, with the proceeds of the sale of which the 
accountant charges herself. The conclusion which I have 
reached with regard to these items is that they are res 
ad judicata. An examination of the record in the Chan-
cery suit will show that each was included in the bill of 
complaint and that the plea makes no exception, but
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alleges that all of the said bonds, mortgages, shares of 
stock, and other personal property in the bill of complaint 
mentioned, passed to the said Ida E . Wagner for a good 
and valuable consideration. The decision of the Court 
was unquestionably adverse to this contention and neces-
sarily included everything named in the plea. The de-
fendant adopted a certain procedure, the legal affect 
whereof was an admission that she had in possession as 
owner, certain things including these two items excepted 
to, and the Court rendered a decision, the legal effect 
whereof was that she did not own said mortgages, and 
said money of which she admitted that she had posses-
sion, and that she should turn them over to the estate of 
the testatrix. I f  they had not been in her possession 
would she have adopted a procedure which admitted pos-
session? After having alleged in the Chancery suit that 
she had them in possession, and having submitted the 
ownership thereof to the decision of that Court, she should 
not now be allowed to play fast and loose with Courts, 
and with the administration of justice and be permitted 
to deny that which she admitted in the previous suit. ™  
Otherwise, we would strike at the basic principle of the 
doctrine of res adjudicata, would justify trifling with legal 
procedure and with the stability of legal decisions. Lord 
Rosedale once said that it was more important that an 
end should be put to litigation than that, justice should 
be done in every case. Beteman vs. Willoe; Sch. L e- 
froy, 2 0 1 ;  Dunham vs. Downer, 3 1  Vt., 230-236 ;  Schu-
man vs. Weatherhead, 1  Bast., 3 3 7 ;  Clageett vs. Simes,
23 N. H ., 402.

The third exception is to the item wherein the account- 3 0  
ant claims compensation for furnishing Elizabeth Walsh 
with a home for the rest o f her days according to con-
tract. The amount claimed is $ 6 ,9 2 0 , with interest from 
May 4 , 19 0 4 , to December 1 3 , 19 0 7 , amounting to $ 806 .- 
18 , making a total of $ 7 ,7 2 6 . 1 8 . The amount claimed 
less the interest is the aggregate amount of the mort-
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gages and of the Camden Fire Insurance stock set out in 
the bill o f complaint. In this claim there is included the 
Abagail F . H ugg mortgage, which is the subject of the 
second exception, and with which the accountant charges 
herself and for which she claims allowance twice, once 
in the third item of her prayer for allowance, and once 
as a part of the fourth item.

In the Chancery suit the defendant claimed each of 
said mortgages and said stock upon an assignment made

^ 0  by the decedent based upon a good and valuable consid-
eration, the same being substantially an agreement to 
keep her mother during the rest of her days. She offer-
ed very little evidence in support of the alleged considera-
tion, and the determination of the Court was as follows: 
“ On this evidence I find that the defendant has not sup-
ported her plea that this $ 8,000  of property was trans-
ferred to her by the testatrix for a good and valuable 
•consideration.”  Proof of the assignment of three of the 
mortgages only was offered. On appeal the defendant 
based her contention for a reversal upon legal grounds 

* which were not tenable because of her failure to prove her 
entire plea. She had the right and the opportunity to 
prove it, and could have produced all of the witnesses 
offered in this matter, but did not even attempt to. 
The.decisions of the Court is against her upon the entire 
plea, and the rule is that a judgment is final between the 
parties as to all defenses which were or could have been 
set up in the earlier suit, provided the later suit involves 
substantially the same matters between the same parties. 
The contention of the accountant (the defendant in theOA . . x

a u  Chancery suit) is that her present claim is different from 
that in the Chancery suit, and that in the latter she claim-
ed the assignment of certain property because of an agree-
ment upon which the assignment was founded, while she 
now claims not this property but the value thereof be-
cause of the consummation of said agreement, and that 
it must be enforced even though it be unconscionable.
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Each is founded upon the same contract, namely, the 
agreement to care for and keep the decedent the rest of 
her days. Thé voucher for this prayer of allowance has 
attached to it an affidavit made by Mrs. Wagner to the 
effect that her mother came to live at her, Mrs. W ag-
ner’s, home in the month of February, 19 0 4 , and that 
shortly after that she offered and promised to give her 
six mortgages of the value of $ 6,200  and some stock of 
the Camden Fire Insurance Association of the value of 
$ 7 2 0  if she would furnish her with a home for the rest j q  
of her days; that not knowing whether her life would 
be long or short she consented and agreed to this, and 
did accordingly furnish her with a home for the rest of 
her days, for which the sum of $ 6 ,9 2 0 , with interest 
thereon from the 5th day of May, 19 0 4 , amounting to 
$ 806 . 18 , is justly due and owing to her from the estate 
of said decedent.

It will be seen that the foundation for this claim is the 
same as that in the Chancery suit for the assignment of 
the mortgages and other property, namely, the agreement ^  
to care for the mother.

It was decided that it did not furnish a good considera-
tion therefor, and I think that that decision is res ad jud i-
cata as to the present proceeding, where, upon the same 
agreement, the defendants in the preceding suit claim 
not the mortgages and other property, but the proceeds 
threof. The present claim is not based upon the quan-
tum meruit for services rendered; The subject matter 
in the two suits is substantially the same, in the one cer-
tain personal property, in the other the proceeds thereof; 
the main question in each is the same; the alleged agree- 3 0  
ment and the contending parties are the same, the only 
difference being that since the ending of the Chancery 
suit one of the complainants has died and in this pro-
ceeding she is represented by her administrator.

The fourth exception is the claim of the accountant for 
the premium of $ 5 2  paid for her bond. It is true that

2 2
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she was ordered by the Court to give a bond, the alterna-
tive being her discharge as executrix. I think that she 
should be allowed this charge. The security was de-
manded by the very parties who now except to the ex-
pense occasioned by their actions, and if the executrix 
had failed to furnish the bond and had been discharged 
the substituted administrator would have been obliged to 
furnish one, incurring in all probability the same expense.

On the allowance side of the account there is a space 
^ 0  left for proctor’s fees. A  fair allowance should be made 

for services rendered to the accountant by her proctor, 
but it cannot include any allowance for services rendered 
in the Chancery suit, or in this procedure in support of 
the items for which Ida E . W agner advances a claim. 
With respect to said suit and to those items she personally 
must compensate her counsel. I  will hear counsel as to 
a proper allowance.

The fifth exception is to the claim for commissions. 
Full commissions are claimed even on the sum of $20 0  

i>n ôr household furniture, for which allowance is prayed 
and not excepted to. The rule is that allowance shall 
be made with reference to the actual pains, trouble and 
risk in settling the estate, rather than in respect to the 
quantum of estate, and that it shall not exceed certain 
rates. (E . 18 9 8 , p. 7 6 2 , 12 8 , 1 2 9 ). There was slight 
trouble and no risk incident to the settlement of this es-
tate. The moneys were well invested and there seem 
to have been no debts. The entire duty of the execu-
trix consisted in keeping the estate intact, in collecting 
the income, in attending to the few matters required by 
law to be done, such as probating the will, making and 
filing an inventory and appraisement, taking the neces-
sary rules to bar creditors, filing a final account and dis-
tributing the balance in her hands.

It cannot be said that the conduct of the executrix, Ida 
E . Wagner, exhibited sincerity and candor. A fter her 
mother’s death she denied that there was a will or any
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estate. She later admitted that there was a will, but de-
nied that there was any estate. When a suit was com-
menced by Mrs. Chadwick, in Chancery, to have the 
property in her custody declared the property of the es-
tate, she induced her in some way not to prosecute it, 
and it was only after being cited to do so that she filed 
the final account now under consideration. She knew 
that her right to the property left by her mother was 
disputed by the heirs, and, even after she induced Mrs. 
Chadwick not to proceed against her, she knew when 
the bill was filed by Ellen M. Fennimore and Emma E- 
Deegan on November 10 , 19 0 5 , that such dispute still 
existed. Knowing this and knowing that the case might 
be decided against her, it was her duty to conserve the 
estate, and if she disposed of any portion of it to invest 
the moneys. Instead of doing this she charges herself 
only with the amount realized from the sale of certain 
of the securities as follow s:

H ugg mortgage of $ 80 0 .0 0 . . .............................. $ 8 1 6  80
Baxter mortgage of $ 1 ,2 0 0 .0 0 ................ ...........  1 ,2 4 2  23
Baxter mortgage of $ 7 0 0 .0 0 ................................  733 3 ^
Camden Fire Insurance Co. stock (7 2  shares) 7 2 0  00

The mother died on December 2 5 , 19 0 4 . It was not 
proved when the Chadwick suit was commenced, but the 
Fennimore suit was commenced in November, i9°5> an<̂  
the file in this Court shows that steps were taken prior to 
that to bring Mrs. W agner to account. She knew there-
for that her right to this property was seriously disputed, 
and she should have treated the entire property,, both HO 
principal and interest, as possibly belonging to the estate 
of her mother, and as such it was her duty to keep it in-
vested. . She appears not to have done this with regard 
to the above items. They aggregate $ 3 ,4 2 0 . They had 
been and probably were invested, and at 5 per cent, per 
annum, the income would have been about $ 1 7 1  a year,
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and for two years alone, $ 3 4 2 , nearly the amount of the 
commissions. The executrix charges herself on these 
sums above the principal with only $ 9 2 .3 9 , for I assume 
that, as there were 72  shares of the stock of the Insur-
ance Company and as it sold for $ 7 2 0  the price per share 
was $ 1 0 .0 0 , and that no part of the $ 7 2 0  represents in-
terest. As a fact the executrix had this property from 
the time of her mother’s death, and the income amounted 
to far more than her commissions.

•|q  She took the risk of selling it pending the disputes as 
to her ownership, and is chargeable with the result. It 
is true that no exception has been filed asking that she be 
surcharged with this interest, but I think it should be 
considered in determining her right to commissions, and 
in doing so I have reached the conclusion that commis-
sions should not be allowed.

Commissions are allowed as compensation for the faith-
ful discharge of duty, and I fail to see how an executrix, 
who, pending a dispute which may be decided adversly to 
her, not only disposes o f securities, but allows funds to 
lie idle, has done her duty. The estate is a loser by reas-
on of her management. F rey  vs. DeMarest, 2 C. B . Gr., 
7 1 ;  M cKnight vs. Walsh, 8 C. B . Gr., 136 , 9 C. B . Gr., 
598;  Hetdeld vs. Debaud, 9 Dick, 3 7 1 ;  Fluke vs. Lake,
9 Dick., 644;  Blauvelt vs. Ackerman, 8 C. B . Gr., 493,
10  C. B . Gr., 570 ;  in re Booth, 26 N. J .  L . J ., 76.

The conclusion reached is that the first, second, third 
and fifth exceptions should be sustained, and that the 
fourth exception should be dismissed. This determina-
tion having been reached upon the application of the above 

3Q 1 principles of law, it is unnecessary that the evidence ad-
duced should be further considered.
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NEW JE R S E Y  PREROGATIVE COURT.

I n  t h e  M a t t e r  o e  t h e  E s t a t e  *

I P e t i t i o n  o e  A p -

o e  E l i z a b e t h  W a l s h ,  D e - (
( p e a l .

c e a s e d . /

The petition of appeal of Ida E. Wagner, of the city 10 
and county of Camden, in the State of New Jersey, shows 
that your petitioner finds herself aggrieved by a decree 
made by Honorable Charles V. D. Joline, in the Cam-
den County Orphans’ Court, dated the fifteenth day of 
May, nineteen hundred and eight, in the matter of the 
estate of Elizabeth Walsh, deceased, in that said decree 
adjudges that the exception firstly submitted be allowed 
and that the prayer of allowance of said accountant for 
one thousand ( $ 1 ,0 0 0 ) dollars cash, being item No. 2 
of discharge in said account, be denied. « q

Also in that said decree adjudges that the exception 
secondly submitted be allowed and that the prayer of al-
lowance of said accountant for eight hundred and sixteen 
dollars and eighty cents ($ 8 1 6 .8 0 ), being item No. 3 
of discharge in said account be denied.

Also in that said decree adjudges that the exception 
thirdly submitted be allowed and that the prayer of al-
lowance of said accountant for seven thousand seven hun-
dred and twenty-six dollars and eighteen cents ( $ 7 ,7 2 6 ,- 
1 8 ), being item No. 4  of discharge in said account be 
denied.

Also in that said decree adjudges that the exception 
fifthly submitted be allowed and that the prayer of al-
lowance of said accountant for commissions in the sum 
of three hundred and forty-six dollars and fifty-four 
cents ( $ 34 6 .5 4 ), being item No. 8 of discharge in said 
account be denied,
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Also in that said decree adjudges that a counsel fee of 
one hundred dollars be allowed to Frederick A. Rex, 
counsel for exceptant, Ellen M. Fennimore, and a coun-
sel fee of one hundred dollars be allowed to Grey & 
Archer, counsel for exceptant Philip J .  Bergen, admin-
istrator of Emma G. Deegan, deceased, to be paid out of 
the said estate.

Also in that said decree adjudges that there is a bal-
ance in the hands of accountant amounting to the sum 
of eight thousand two hundred dollars and sixteen cents 
to be distributed according to law.

And your petitioner appeals from the parts of said de-
cree, which decree as aforesaid, upon the ground that 
the same are erroneous, for that each and every of the 
exceptions aforesaid which were allowed should have 
been disallowed; that Items Nos. 2 , 3 , 4  and 8 of dis-
charge in said account should have been allowed; that 
no counsel fee should have been allowed to counsel for 
exceptants and that it should have been decreed that there 
is no balance to be distributed.

She, therefore, prays that the said decree may be in 
the particulars aforesaid, reversed, set aside and for noth-
ing holden, and that she may have such relief as may be 
just.

JO S E P H  K A IG H N ,
Proctor for Appellant.

S A M U E L  H. R IC H A R D S ,
O f Counsel with Appellant.
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N E W  J E R S E Y  P R E R O G A T IV E  CO U RT.

I n  t h e  m a t t e r  o e  T h e  E s t a t e  

o e  E e i z a b e t h  W a e s h ,  D e -

c e a s e d .

A n s w e r  t o  P e t i -

t i o n  o e  A p p e a e .

The answer of Philip J .  Deegan, administrator of 
Emma L. Deegan, deceased, and Ellen M. Fennimore, 
respondents, to the petition of appeal of Ida E. 
Wagner, appellant. These respondents, not acknowledge 
ing all or any of the matters which in said petition of 
appeal are contained to be true, for' answer thereto say 
and admit that a decree was made by Camden County 
Orphans’ Court, on the 1 5 th day of May, 19 0 8 , in the 
above cause, as in said petition stated, but as to the sub-
stance and form thereof, these respondents pray to refer 
thereto when the same shall be produced; and these re- 2 0  
spondents are advised and believe, that the said decree 
is agreeable to equity, and pray that the same may be 
affirmed with costs to be adjudged to these respondents.

G R E Y  & A R C H E R ,
F. A. R E X ,

Solicitors for and of Counsel with Respondents.

Filed October 1 7 , 19 0 8 .

i|4ew Jersey State Library
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N E W  J E R S E Y  P R E R O G A T IV E  CO U RT.

I n  t h e  m a t t e r  o e  t h e  E s t a t e  

o e  E e i z a b e t h  W a e s h ,  D e -

c e a s e d .

O n  A p p e a e  F r o m  

C a m d e n  O r -

p h a n s '  C o u r t . 

M e m o r a n d u m .

10
M r . J o s e p h  K a i g h n  a n d  M e s s r s . F r e n c h  a n d  

R i c h a r d s ,  for Appellant.

M r . F r e d e r i c k  A .  R e x  a n d  M e s s r s . G r e y  a n d  
A r c h e r ,  for Respondents.

W a e k e r ,  V i c e  O r d i n a r y :

This is an appeal from a decree of the Camden County- 
Orphans’ Court on exceptions to the account of the 
executrix of the estate of Elizabeth Walsh, deceased. 
The matter was argued orally on behalf of the respond-
ents and upon brief submitted on behalf of the appellant. 
M y consideration of the case has led me to the conclusion 
that the decree appealled from should be affirmed for the 
reasons given in the court below.

One of the points made by counsel for the appellant 
I hardly understand. They say that the decree of the 
Court of Chancery, which the Orphans’ Court held was 
res judicata of the matters in controversy, does not bind 
Dora Meister, one of the heirs of Mrs. Walsh. They do 
not represent Mrs. Meister. She receives a benefit as a 
result of the decree in Chancery, although not a party 
to that suit, and she also receives a benefit by virtue of 
the decision of the Orphans’ Court. She is not here 
claiming a right to litigate any matter. Mrs. Wagner, 
the accountant, was condemned as a defendant in the 
Chancery suit, and, certainly, the Chancery decree pre-
cludes her here.
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N E W  J E R S E Y  P R E R O G A T IV E  CO U RT.

O n  A p p e a r  o r  I d a  

W a g n e r  F r o m  

C a m d e n  C o u n t y  

O r p h a n s '  C o u r t . 

D e c r e e .

This cause having been brought to a hearing on an 
appeal from the Camden County Orphans’ Court by Ida 
E. Wagner, executrix, and French and Richards and 
Joseph Kaighn, of counsel with the appellant, and Fred-
erick A. R ex and Grey and Archer, of counsel with the 
respondents, having been heard and the questions brought 
up by said appeal having been duly considered;

It is, on this thirtieth day of October, nineteen hun-
dred and eight, on motion of counsel for the respondents, 20 
ordered, adjudged and decreed that the decree of the Or-
phans’ Court of the county of Camden, made on the fif-
teenth day of May, nineteen hundred and eight, which is 
appealed from by the appellant, be and the same is here-
by in all things confirmed, with costs of appeal to be paid 
by the appellant, and that the petition of appeal be dis-
missed.

And it is further ordered, that the record be remitted 
to the Orphans’ Court of the county of Camden, to pro-
ceed further thereon according to law and ‘ the practice 3 0  
of said Court.

Respectfully advised,
M A H LO N  P IT N E Y ,

E. R. W a e k e r ,  O.
V . O.

I n  t h e  m a t t e r  o e  t h e  E s t a t e  

o e  E e i z a b e t h  W a e s h ,  D e -

c e a s e d .

Notice-of appeal in usual form.
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N E W  J E R S E Y  C O U R T  O F E R R O R S  A N D  

A P P E A L S .

10

I n  t h e  M a t t e r  o e  t h e  E s t a t e  

q e  E l i z a b e t h  W a l s h , d e -

c e a s e d ; I d a  E .  W a g n e r ,

Appellant,

P h i l i p  J .  D e e g a n , e t  a l .,

Respondents.

A p p e a l  e r o m  

P r e r o g a t i v e  

C o u r t . 

P e t i t i o n  o e  

A p p e a l .

To the Honorable the Court o f Errors and Appeals in 
the last resort in all causes:

The petition of Ida E. W agner, the appellant in the 
20 above stated cause, respectfully shows that your 'peti-

tioner finds herself aggrieved by a decree made in the 
New Jersey Prerogative Court by his Honor, Mahlon 
Pitney, Ordinary of the State of New Jersey, bearing 
date the thirtieth day of October, nineteen hundred and 
eight, in the matter of the estate of Elizabeth Walsh, 
deceased, on the appeal of your petitioner, in this re-
spect, to wit, that the said decree adjudges that the de-
cree of the Orphans’ Court of the county of Camden, 

UO ma< ê on day of May, nineteen hundred and
eight, which was appealed from by your petitioner, be 
and the same was thereby in all things affirmed with 
costs of appeal to be paid by the appellant and that the 
petition of appeal be dismissed and that the record be 
remitted to the Orphans’ Court of the county of Cam-
den to proceed further thereby according to law and the 
practice of said C ou rt; and your petitioner humbly
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appeals from that part of the decree of the Ordinary 
which decrees as aforesaid upon the ground that the 
same is erroneous for that the said Ordinary should have 
reversed the decree of said Orphans’ Court and sus-
tained the appeal of your petitioner and should have 
retained the record in said Prerogative Court to be 
there proceeded on according to law and the practice 
of said Prerogative Court and also because said Ordi-
nary should have decreed that the exception first sub-
mitted to the account of Ida E. W agner, executrix, "1-0 
should have been overruled and the amount of said item, 
being Item No. 2  of discharge in said account, be 
allowed, and also should have decreed that the excep-
tion secondly submitted to the third item of said account 
should have been overruled and the amount of said item, 
being Item No. 3  of discharge in said account, be 
allowed; and should have decreed that the exception 
thirdly submitted to the fourth item of discharge in 
said account should have been overruled and the amount 
of said item, being Item No. 4  of discharge in said 
account, be allowed, and should have decreed that the 
exception fifthly submitted to the eighth item of dis-
charge in said account should have been overruled and 
the amount of said item, being Item No. 8 of discharge 
in said account, be allowed and should have ordered that 
the counsel fee allowed to exceptant be overruled so 
far as the same is made chargeable upon the estate and 
should have reversed and overruled the finding of said 
Orphans’ Court that there was a balance of eight 
thousand two hundred dollars and sixteen cents or any 
other sum in the hands of said accountant. That said 
decree is unlawful, contrary to the principles of equity 
and contrary to the rules and practice in the Prerogative 
Court.

Y ou r petitioner therefore prays that the decree of 
the Ordinary may be, in the particulars aforesaid, re-
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versed, set aside, and for nothing holden, and that yonr 
petitioner may have such relief in the premises as to 
this Honorable Court shall seem meet.

JO S E P H  K A IG H N ,
Proctor for Appellant. 

S A M U E L  H. R IC H A R D S ,
Of Counsel with Appellant.

Service acknowledged.

F r e d ' k  A . R e x ,
Proctor for Ellen M. Fennimore.

G r e y  & A r c h e r ,
Proctors for Philip J .  Deegan.
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IN  C H A N C E R Y  O F N E W  JE R S E Y .

Between

E e l e n  M . F e n n i m o r e , e t  a e .,

Complainants, O n  B i e e , &c .

AND O r d e r .

I d a  E .  W a g n e r , e t  a e .,

Defendants.

It appearing by affidavit that Emma E. Deegan, one of 
the complainants in this suit, has died intestate, and 
Philip J .  Deegan has been duly appointed administrator 
of her estate.

It is on this sixteenth day of April, nineteen hundred 
and six, on motion of Frederick A. Rex, solicitor for 
Philip J .  Deegan, ordered that said Philip J. Deegan be 
inserted as a complainant herein.

Respectfully advised.
B i n d l e y  M. G a r r i s o n ,

V. C.

No order was made that the suit stand revived. No 
order was made admitting anyone as the administrator 
of Emma L. Deegan. No amendment was made to the 
bill setting up the rights of the personal representative. 
No order was made on defendant to answer.

W . J .  M a g i e ,
C.
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