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)

BEAR LITHIA SPRINGS) 10
)
COMPANY, )
)
Complainant, Appellant, )

)  On Appeal,

and )
)
GREAT BEAR SPRING)
)
COMPANY, )
)
Defendant, Respondent. )
())

BRIEF FOR APPELLANT.

This is an appeal from a decree dismissing a bill
on the ground the complainant had been guilty of
such fraud on the public as to disentitle it to relief.
The'complainant is a water company selling spring
water brought from Elkton, Va., under the trade-
mark of a black bear, with the words “Bear Lithia .
Water” on its side and under the name of Bear
Lithia Water.

The defendant under its corporate name of Great
Bear Spring Company, has been selling water
brought from near Fulton, New York, under the
name of Great Bear Spring Water, and has some-
times recently used the picture of a white or polar
bear upon its labels. Complainant claims that these
actions on the part of the defendant constitute an
infringement of its trade mark and are in unfair com- 40
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petition with it, and its bill prays that defendant be
restrained from the use of either the figure of a bear
or the name “Bear” in its advertisement and sale of
water or in its corporate name. The appeal by com-
plainant brings up not only the question of whether
the bill was improperly dismissed but also of whether
complainant under the evidence is entitled to the re-
lief prayed for.

L

THE BILL SHOULD NOT HAVE BEEN
DISMISSED ON THE GROUND OF FRAUD
ON THE PART OF COMPLAINANT.

The defendant did not meet complainant’®case on
the merits, but put forth all its efforts to show that
complainant, because of its own acts, was disentitled

20to relief. The attempts of defendant to prove fraud
on the part of complainant resolve themselves into
four headings and we will consider each.

(a) The claim of defendant that the quantity of lithia in
the suwater suuas not rightly stated.

The analysis published was made in 1885 by Pro-
fessor Mallet, an eminent chemist and professor in
chemistry in the University of Virginia showed .012
grains of lithium carbonate per imperial gallon, and
no claim has been made; that it was not published in
absolute good faith. The only chemist of standing
produced by defendant was Professor Stillman, who
found five ten-thousandths of a grain of lithia per
gallon of water (p. 284). John C. Sparks (p. 286)
and Alfred O. Brooks (p. 299), youthful chemists
produced by the defendant, both found a trace of
lithia. Brooks acknowledged (p. 305) that if he had
taken more water he might have found more lithia.
Sparks (pp. 294, 295) did not test his residues. Dr.

40Smith, for the complainant, testified (pp. 516, 517)
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that in order to obtain an expert analysis it is neces-
sary to test the residues.

Professor Heyward, of the United States Depart-
ment of Agriculture, states in his pamphlet < analy-
sis of mineral waters that the analysis of Bear Lithia
water made by that department, showed no more
variation (from Prof. Mallet’s analysis) than would
be expected of two samples taken at different times
(p. 539). The affidavit of Professor Deghuee, pro-10
duced by tjie defendant, made on the order to show
cause, and read in evidence, (p. 501), shows .0002
grains of lithium per gallon, which when combined
with the carbonates to form lithium carbonate shows
slightly more than the quantity found by Professor
Mallet (p. 518). Surely no charge of fraud can be
made on this evidence. This claim of defendant was
disregarded by the Vice Chancellor.

(6) The claim of the defendant that ihere is fraud in 20
calling the water a lithia water-.

The water is shown by analysis- to contain lithia,
and hence it is a lithia water. No natural water is a
lithia water in any other sense than that it contains
lithia, as in no natural water is lithia present in suf-
ficient quantities to be a predominating chemical,
or physiological ingredient, (p. 506). No one can
be deceived as to its composition, for the reason
that the quantity of the lithium carbonate contained 30
in the water is widely advertised by complainant to
be .012 grains per imperial gallon. The analysis
appears on the half gallon bottle of complainant (C-
44) in all complainant’s circulars and those of its
predecessors (C-24, C-40, C-41, C-42) and generally
throughout complainant’s literature. There can be
no deceit.

(c) In the statements upon the labels used on pints and
quarts of carbonated water that the water was bottled at the
spring. 40

New Jersey State Library
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This statement appeared only on these bottles—
the pamphlets, containing pictures of labels having
these words, all antedating the removal of the bot-
tling plant to New York. The facts in evidence in
regard to the use of this label are as follows :

In 1902 (p. 133) complainant’s bottling plant was
removed from the springs— where it had been oper
1Qated since 1885— to New York City. At that time
a large number of labels for carbonated water were
on hand, and their use was continued through inad-
vertance (p. 119), without thought on the part of
anyone that the statement was no longer true. Mr.
Jennings, president of complaiant, testified (p. 118)
that it never occurred to him that the labels contain-
ed an untrue statement until his attention was called
to it, after the bill was filed. He at once ordered his
foreman to discontinue using these labels and to get
20new ones printed at once. The evidence on this is
as follows:

“Q. Now, Mr. Jennings, it appears that some 1ab-
els have on them the words, “Bottled at-the springs;”
upon which bottles are those used? ; .1

A. On our quarts and pints of sparkling water.

Q. Were those labels that you got out, or that
you got from the former owner of the spring?

A. Well, they were labels that we had printed sim-
ilar to those used by the Bear Lithia Water Com-

~opany in the year 1889; I had a very large' lot of
them; I think we have the facts exactly about it
which we can show later, but I think we had about
300,000 labels that we had printed, of the same size
that suited both the quarts and pints.

Q. Using the former bottles that were labeled, as
models?

A. Yes, sir.

Q. And at that time the bottling was altogether
done at the Spring, was it not?

A. Yes, sir; we had no idea of bringing it to New
40York in these cars at that time.
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Q. The labels that you put upon your quarts and
pints were iout of this lot that you had made in the
year 1889?

A. Yes, sir.

Q. Did it occur to- you or come to your notice at
all, after you had made this change in the manner of
bottling your water, that these labels had that on
them?

A. No, it never occurred to me; I never thought 10
of it.

Q. When was the first that your attention was di-
rected to it?

A. When the defendants brought the point up
here.

Q. And what did you do then?

A. T ordered the foreman of the establishment to
discontinue using them; and to- get new ones printed
right away, and to wrap these up and put them on
one side, and some day I hoped, when' we brought
the thing around, so that we could do it, as soon as
we commenced bottling at the Spring, that we could
then use them again; that is when we got our bot-
tling works ready down there.”

The business of carbonated water comprises but a
small portion of that of complainant. For the last
three years (p. 154, L 1) it has been less than seven
per cent. N

At most the only use of the label complained of
was upon carbonated water and the denial of relief
should ojily have been extended to that water.
There is no reason why this complainant should not
have the protection of law in its sale of uncharged
potable water constituting thirteen-fourteenths of its
business. The denial of relief, even if fraud could
properly have been found should only have been in
regard to carbonated water; because relief will only
be denied where the fraud complained of is a part of
the very subject as to which relief is sought. 40
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Bateman vs. Fargason, 4 Fed. Rv 32.

Shaver vs. Heller & Merz Co., 108 Fed. R.,
821.

Trice vs. Comstock, 121 Ted. R., 629, 628.

Although the statement was not intentionally
made that the water was bottled at the Spring, the
10statement is essentially true. All the water brought
to New York is brought in glass-lined compartment-
cars (p. 118, 1 5), which are really nothing but big
bottles. It is bottled in these glass lined tanks at the
Springs, and then rebottled at New York. By means
of this system, the water comes in contact with noth-
ing but glass and is delivered to the customers in its
original purity.

The use of this label cannot be held to be fraud,
pourts of Equity do not search for obscure and im-

20material misrepresentation in order that they may
deprive a meritorious suitor of relief. Probably no
established business of any importance can be found
in which surviving statements once true have not
become inexact. As was said in the case of Clark
Thread Co. v. Armitage, 67 Fed. R., 896, 899: “The
code of morals by which the defendant seeks to test
the oomplainant’s acts is so strict that if it were as-
sented to, very few business houses which exploit
their goods by. advertising, certainly not the defend-

3oant himself— could'escape condemnation.”

It is NOT EQUITY that an established business
should be refused protection because a microscopic
examination by its competitor shows some unimport-
ant and inconsequential statement which does not
state the truth with mathematical exactness. The
learned Vice Chancellor erred in holding sudh to be
the law. Equity does not stoop to pick up pins.

Fraud to disentitle complainant to relief cannot
be predicated of trivial inaccuracies.”

40 Brown on Trademarks, Sec. 777.
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“The Court cannot go into the business of arrang-
ing the language in which merchants shall place their
goods on the market.”

Putnam Nail Co. vs. Ausable Horse Nail
Co., 53 Fed., 390.

“Some of the statements, they (the labels) con-
tain, survivals from the older labels, are not now
strictly accurate, notably the words, “Moritz Fisher,
Sole Agent for the United States of America,” but
they are immaterial. * * * The criticism that its
label states that there is such a factory and brewery
in New York, when complainant’s is at Newark, is
too trivial to merit discussion.”

Tarrant & Co. vs. Johann Hoff, 76 Fed.,
959-

“One who is honest as to millions is not likely to’

develop into a petty thief. If the statements com-
plained of had been made animo furandi, it is hardly
possible that they would have been confined to a part
iof the business so infinitesimal. In short, the record
fails to show any motive for the alleged false state-
ments. There is no proof that anyone ever was de-
frauded and it is impossible to perceive how anyone
could be defrauded thereby.”

Clark Thread Co. vs. Armitage, 67 Fed.,
896, 900.

Not all misrepresentation disentitles to relief. As
was said in the case of Block vS. Standard Distilling
Co., 95 Fed., 978.

“The misrepresentation which would justify the
Court in refusing the relief must be such as.is in-
tended to or does in fact mislead or cheat the public,
such as operates as a fraud on the public.”

10

20

30

40
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Other cases to the same effect that equity will not
debar from relief for immaterial misrepresentations,

are
Gruber Almanac Co. vs. Swingley, 63- Atl.

Rep. (Md.) 684.
Cahn vs. Gottschalk, 2 N. Y. Supp., 13.

Dixon Crucible Co. vs; Guggenheimer, 2
10 Brewster (Phila.) 321.

Hennessy vs. Wheeler, 69 N. Y., 271.

Lichtenstein vs. Goldsmith, 37 Fed., 359.

Société Anonyme vs. Western Distilling
Co., 43 Fed., 416.

City of Carlsbad v. Kutnow, 71 'Fed., 167.

20 Centaur Co., vs. Robinson, 91 Fed., 889.

A. Bauer & Co. vs. La Société Anonyme,
etc., 120 Fed., 74.

In the last case the complainants labels failed to
show assignment but gave name of a prior proprie-
tor. The Court said: “There were no false state-
ments. There is no deception upon the public. In
such a case the rule fails, and the rule itself proper in

~appropriate cases should not be here permitted to
work a wrong.”

(<) The clam of defendant that Bear Lithia Water is
not a medicinal water as is claimed by complainant. . _

There is absolutely no proof that any advertise-
ment of Bear Lithia Water was made in bad faith.
Defendant assembled all of the medicinal advertise-
ments from 1890 to date, and then endeavored to
show that the water would not do all that was said of
it. The only representations as to the medicinal

4oqualities of Bear Lithia Water made by complainant
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since 1902 appear on the body label of the half gal-
lon of still water (C-16) where the language used is:
“Highly recommended for dyspepsia, diseased kid-
*neys, inflammation of the bladder, phosphatic de-
posits, stone in the bladder, gout, rheumatism, uric
acid, and urinary trouble generally,” and in the art-
booklet, C. 24, in which the water is advertised for
liver, bladder or kidney trouble.

The defendant produced as its witnesses on this
branch of the case, Dr. John J. Broderick, p. 318,
Dr. George E. McLoughlin, p. 345, and Dr. George
N. Culver, p. 356. No one of these doctors testified
to any use of Bear Lithia Water, and Dr. Broderick,
(P* 338>1 3°X says he never used any lithia water.
Each of these three doctors, when a long list of dis-
eases was given to them, Which it was claimed by de-
fendant that Bear Lithia Water had been advertised
to cure, and they were asked if Bear Lithia Water
would cure these diseases; to the leading ques-
tions of defendant’s counsel answered “No,”
with the accuracy and precision of an automaton.
They showed no familiarity as to the effects of min-
eral water. Not one of them showed clinical expe-
rience with Bear Lithia Water, or any other med-
icinal water. All these doctors apparently base
their opinion on the drug composition alone.

In answer to this line of evidence the defendant
produced patients who had actually been cured by
the use of Bear Lithia Water, and doctors familiar
with this and other mineral waters and their value in
the treatment of disease.

CHARLES W. S. TURNER, a lawyer of Wash-
ington, D. C., was cured of nephritic colic (pp. 5-7),
by using Bear Lithia Water, and this cure first
brought medicinal fame to the Spring.

10

30

40



JOSEPH T. HALL (p. 391), a bank cashier, in
January, 1895, was left, after an attack of the grip,
with acute Bright's disease (p. 397, 1 3)* “ear
Lithia Water was recommended to him by a friend.
He was relieved very soon after he commenced tak-
ing the water, and completely recovered, and has
never had any attack since that time. He gave the
testimonial which was printed by Bear Lithia Water

IOCompany in their booklet, Exhibit C-41, (p. 398, 1.

3i)*

BRICE A. MARTIN (p. 403), a druggist, suffer-
ed from uric acid trouble and a slight attack of
albuminuria. About three months before he testi-
fied he began the use of Bear Lithia Water, and his
condition had greatly improved (p. 405, 1 20-30).

ALFRED H. BISCHOFF (p. 415), pharmacist
2Qand chemist, testified that he hdd an acute attack of
diabetes as the result 61 excessive exertion. He
took Bear Lithia Water with very good results, so
that at the present time he cannot find any trace of
sugar in his urine (p. 417, 1 31).

DR. JOSEPH. H. WOLF, a plain old country
doctor of 65, who has lived and practiced at Elkton,
Virginia, within half a mile of the Springs since 1868;
(p. 421, 1 25), testified that the Spring, to some ex-

tent, had a traditional reputation for curative prop-
erties (p. 422, 1. 9). He has prescribed Bear Lithia
Water frequently in his practice, and has found it
particularly efficacious in kidney and urinary trouble,
including bladder troubles, bile troubles, and dyspep-
sia, and diseased condition of the intestinal tract (pp.
222-223). He has used it as a general alterative, and
in cases of incipient gout, rheumatism, and uric acid
diathesis (p. 123, 1 10-16). He says that he has
found that it has great advantages, and has secured
great benefit from its use in the treatment of these
4odiseases (p. 423,1 20-28). In some instances the use



of the water resulted in cures. He has found the
_water of great advantage in neuralgia; has used it
with advantage in mild cases of eczema; one or two
instances of gall stone; and has found it very fine in
conditions arising from kidney troubles (p. 423, 1
25-40). It is a very good water to be used in con-
valescence from fevers, including typhoid. He has
had very little experience with the use of this water
in respect to consumption, and no 'experience in jo
cases of ulceration of the stomach, cholera infantum,
teething children, or female complaints (p. 424, t
19-24). He has prescribed it extensively up to the
present time— sometimes without other medicines.
Upon being recalled (p. 458), he mentioned the case
of Mr. Campbell who was cured of a bad case of
acute cystitis. He says (p. 448, 1 35), that he gave
the testimonial published in Exhibit C. 40, and that
he stands by it.
v 20
It is very apparent that ,Dr. Wolf is not an expe-
rienced expert witness, and he became somewhat
confused and contradictory in his cross examination.
A careful reading of his whole evidence will con-
vince one of its truth. As he says (p. 449, 1 21), “I
only know of its effects, not its chemistry.”

DR. DAVID SHERMAN, of Brooklyn, N. Y.,
(p. 460) testified that he has used Bear Lithia Water
very extensively in his practice since 1902 (p. 461, 3°
1. 11). He has found it beneficial in cases of albu-
minuria, chronic Bright’sdisease, cystitis, uric acid
diathesis, rheumatic and gouty conditions (p. 461,

b 22). It has a mild action on the bowels, and a
tendency to overcome excessive flesh. He enumer-
ates various specific cases in which he has tried the
water, and its action has been therapeutically benefi-
cial. He has prescribed the water in ten or fifteen
cases of kidney troubles and conditions resulting
from uric acid diathesis (p. 464, 1 10). 4G
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DRJOHN P.THELBERG, of New York City (p.
476, 1 16), a chemist and physician, and one of the
most renowned physicians in New York City, testi-
fied that he uses natural mineral waters in his prac-
tice. He states that the medicinal value of a nat-
ural mineral water is not the same as the corres-
ponding drug value of the mineral constituents in
solution, (p. 477, 1 30-33). The potency is much

iohigher in the natural mixtures of salts in mineral
waters than in the chemicals where they are singly
prescribed, or in combination (p. 477, 1. 36-40). He
has used bear Lithia Water for a few years— at least
two— in his practice; prescribes it often. He finds
it of a special medicinal value in uric acid diathesis,
gout and rheumatism (p. 478, 1 10-20). He re-
affirmed, on cross examination, that mineral waters
have an efficiency in excess of their drug efficiency.
We quote from page 480, et seq.:

“Q. The quantity of lithium that is contained in
this water is so small, is it not, that it would not have
any beneficial effect whatever in the treatment of any
disease, would it? *

“A. Tt would not have if you dispensed it from
the drugs; but in a mineral water, with the other in-
gredients of the water, and with the variety of prop-
erties of the water, as we might say, taking all.the
other properties of the mineral water into considera-

tion, then I would say that it undoubtedly has ben-
eficial effects in the treatment of diseases.

“Q. What other substance is there in this com-
bination or composition of this water, which, taking
for instance the lithium or the iron or the calcium, or
any other of these constituents contained in this wa-
ter, would be beneficial in the treatment of rheuma-
tism or gout?

“A. Well, T have to answer that question in a
roundabout way. In the organism we have various

4odiseases, but we do not have the uric acid troubles



by the pounds or ounces, but in the whole system
there might be a few grains only, and of course we
do not expect to relieve the system of that quantity
of irritating substance in one dose of anything; we
expect that by continued doses, that finally we may
get the irritating substance out of the system, and
therefore we continue the doses continuously, get-
ting the bipod gradually into proper condition so as
to favor the elimination of the uric acid. Now, it io
cannot be done by one dose, it is not to be expected
that it can be dpne. The lithium contained there in
this water is in combination with these other min-
erals, or salts. I say there are, it seems to me' other
and important factors, the action of which we do not
altogether know; there may be a retroactive effect.
We cannot test for it, we cannot know about it, but
the retroactive effect may be there. The effect that
we have we only find it by its results. And I say,
that in that view, they have quite a great therapeu- 20
tic potency; and taking this into consideration, and
with this explanation, I may answer your question
by saying that the lithium contained in this water
might have, and in fact may have, a therapeutical
effect, and I think it has.

“Q. But why this water, containing as it does
these various mineral salts, has this therapeutic effect
you cannot give us any answer for it?

“A. No, sir, no; we find it by experience; we can-
not give you any absolute reason for it.” 30

He illustrates the difference in drug potency of the
salts and of the mineral water by the case of sprudel
salts. Although sprudel salts are the residuum of
Carlsbad water, the same effect is not produced by
the salts as by drinking the water (p. 488, L 25-32).

DR. JOHN D. McGILL, of Jersey City, (p. 485),
testified that he has examined the published analysis
of Bear Lithia Water; that it is a pure water combin-
ed with medicinal substances such as are efficient in 40
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the cure and alleviation of disease. He says that
natural waters, impregnated by nature with various
salts, are the most efficient kind of waters to use in
the treatment of disease. Nature will produce a bet-
ter prescription than all the doctors can give. He
thinks that small doses systematically frequently re-
peated, are vastly more efficacious in the curing of
disease, than large drug quantities. He says that

io what it would cure “can only be determined by the
experience of the practitioner. It is valuable as a
pure water alone, and it is also valuable for the
medicinal and metallic salts which it contains.” (P.
488, 1 18-21).

DR. ERNEST E. SMITH, of New York City,
(p. 503) is a chemist and physician by profession.
He has written and published articles based upon
his own original investigation on the subject of
20uric acid, intestinal indigestion and other digestive
disturbances, and upon the subject of mineral
waters and waters generally (p. 404, 1 21-30). He
informs us that the qualities of a mineral water (p.
507, 1 10-30) that are to be considered in forming
an opinion of its value as a remedial agent, are :

First. Its theriital qualities.

Second. Nature of its gaseous constituents.
Third. Mineralization of the water.

Fourth. The quality of radio activity.

In order to properly judge of a mineral water, it
must be tested clinically (p. 507, 1 25). He says
that it is impossible to reach a certain conclusion as
to the medicinal value of Bear Lithia Water without
a knowledge of all the component factors, and that in
the absence of a clear, scientific knowledge, the only
test that can be made is the actual use of the water in
practice (p. 508, 1. 17-21) Medical opinion differs in
regard to mineral waters. He says (p. 508, 1. 39.)

40“The medical profession are divided in their opinion
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upon that point; some physicians believe that in what
we may speak of as mineral water, the potency of its
constituents is identical with what we may speak of
as drug potency of these same substances outside ol
the water ; another class of physicians, and this in-
cludes the physicians who make the use of water in
clinical practice, believe that the concurrence of nat-
ural ingredients, natural in the Water, carries with JQ
it a greater potency than the drug potency itself;
that is, that the mineral water potency is greater
than the drug potency.” In his opinion (pp. 510-
5m), it is consistent with the mineralization of Bear
Lithia Water, as shown by Professor M eet’s analy-
sis, that it should possess medicinal value in diseases
of the kidneys, in some cases of incipient Bright’s
disease, diseases of the bladder, diseases of the stom-
ach and intestines, uric acid diathesis, diseases of the
liver, rheumatism and" gout, urinary calculi and 2G
gravel, cholera infantum, teething diseases of chil-
dren, consumption, neuralgia, female complaints,
eczema, gall stone, convalescence from typhoid and
ulceration of the stomach; that it should operate as
an alterative, and as a pure water act as a preven-
tion in the contamination of fevers, especially such
fevers as are carried by water; and he explains in
detail why it is consistent with the mineralization of
this water that it slrould have remedial effects in
these various cases. 30

It appeals that an actual clinical test is necessary
to determine the medical efficacy of a mineral water.
The complainant has shown this test by Dr. Wolf,
Dr. Sherman and Dr. Thelberg, and by patients ac-
tually cured by the use of the water. Cures have re-
sulted. from the use of the water, an<i these witnesses
state the facts. The evidence of the defendant’s wit-
nesses is purely theoretical and does not meet this
evidence. 40
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The learned Vice-Chancellor incorrectly states in
his conclusions p. XX XI, 1 36, et seq.1

“None of the experts or physicians'called by either
“side pretend that this water would cure any of the
“diseases named, except Dr. Smith, who did say that
“acute rheumatism resulting from a gouty affection
“might be cured by the use of a proper remedy, and
“such a result might be reasonably expected from the
“use of this water, but that it would cure rheumatism,
“generally he did not assert”

How such a statement can be made in the face of
the evidence of Drs. Wolf, Sherman and Thelberg is
beyond our comprehension. Perhaps the Vice
Chancellor, in the tiresome routine of a long trial,
forgot much of the testimony. At any rate, he mis-
stated it.

20 The learned Vice Chancellor erred in holding that
the complainant was guilty of making false state-
ments. It would be hard to conceive better evidence
than that given, on which to base a claim of bona
fides. Of course, a natural mineral water is not to
be compared to an artificial and often dangerous pat-
ent medicine, as is done by the Vice Chancellor in his
zeal.

The complainant has shown that in the opinion of
“medical experts who have used it, Bear Lithia Water
will cure or benefit the diseases for which it is ad-
vertised. The mere opinions of doctors who nave
never used the water, and who do not generally be-
lieve in mineral waters, cannot be set up to establish
.the falsity of these advertisements. Whether Bear
Lithia Water is a valuable remedical agent in the cure
of disease is a matter of opinion, and those who have
used it are most competent to express an opinion.
It has been proved as to most of the advertisements
of the complainant, that they are true; as to none of
4othem, that they are false.
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As was said' by Justice Depu% in the case of Cow-
ley v. Smith, 17 Vr., 380, cited with approval in Cum-
mings v. Case, 23 Vr., 77, at 84:

“But where the representation is concerning an
“assertion or affirmation not susceptible of exact
“knowledge, the assertion is to be taken secundum
usubjectam materlam, as meaning no other than a
“strong belief founded upon what appeared to the de-
“fendant to be reasonably certain ground.”

The rule is clearly stated by Chief Justice Shaw in
the case of Page v. Bent, 2 Mete., 371, 374, cited with
approval in Coulon v. Roemer, 23 Vr., 53, 2X 56:

“But in a matter of opinion, judgment and esti-
“mate, if one states a thing of his own knowledge, if
“he in fact believes it, and it is not intended to de-
ceive, it is not a fraud, although the matter thus
“stated is not in fact true. The reason is that it is
“apparent from the subject matter that what is thus
“stated as knowledge must be considered and under-
stood by the party to whom it is addressed, as an
“expression of strong belief only, because it is a
“subject of which knowledge, in its strict sense, can-
not be bad.”

Medical knowledge, and the statements of doctors,
can be held only to be expressions of opinion. Medi-
cine is not an exact science. It is an art. Fraud
cannot be imputed to this complainant for publishing
statements of medicinal belief where there is no evi-
dence whatever that any bad faith has been used in
this regard, and where it is shown that these state-
ments are based upon actual clinical experience and
valid scientific theories.

30

b

40
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I1.

THE LEARNED VICE CHANCELLOR ERR-
ED IN HIS CONCLUSION THAT THE USE BY
THE DEFENDANT OF THE FIGURE OF, A
BEAR WAS NOT'AN INFRINGEMENT OF
COMPLAINANT’S TRADEMARK, OR IN UN-
FAIR TRADE.

° The Vice Chancellor in his conclusions rightly
found that confusion existed in the mind of the'pub-
lic between the water of the complainant and that of
the defendant, but held that this confusion was caus-
ed wholly by the similarity of names, and not in any
degree from the use by defendant of a white bear on
its labels, the bear used by the complainant being a
black bear. He misses the point that the confusion
in the waters arises from the fact that both are knowfi

20as “bear” water. The confusion already created by
name is increased by the picture of a bear. This is
well shown by the instance given by Miss Pray (p.
210, 1. 13-33), where two persons came to the Bear
Lithia Springs Company’s office and insisted that
the company had an exhibit at the Brooklyn Food
Show and saidithat the company had the same pic-
ture in the window as was exhibited at the show.
The picture in the window was of a black bear. Mr.
Jennings, President of cmplainant, went over to see

3Cthe advertisement at the Food Show (p. 218, 1 9),
and the bear there shown was a large polar bear.

In the case of Popham vs. Cole, 66 N. Y., 69, cited
in the conclusions of the Vice Chancellor,” the only-
ground of confusion was two very dissimilar pigs
used on packages of lard. We venture the opinion
that the same decision would not have been made
in case the figure of a pig had been used upon a pro-N
duct with which it had no natural relation, where
there already existed, independent of the use of the

4opicture, a confusion between the two products. In
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the case at bar the use of the name “bear,” as ap-
plied to water is wholly artificial, as is also the use of
the figure of a bear. The question is not wholly one
of resemblance, but also of the creation of confusion.
As was said by Lord Granworth in Sexio v. Provez-
ende, L. R,, i Oh. App. 192:

“I do not consider the actual physical resemblance
“of the two marks to be the sole question for consid- 10
“eration. If the goods of a manufacturer have, from
“the mark or device he has used, become known in
“the market by a particular name, I think that the
“adoption by a rival trader of any mark which will
“cause his goods to bear the same name in the mar-
“ket may be as much a violation of the rights of that'
“rival as the actual copy of his device.”

This principle has been cited with approval, and
held to cover cases of unfair competition, by the 20
United States Circuit Court of Appeals, in the case of*
Bissell Chilled Plow Works vs. Bissel Plow Co., 12i%
Fed. 357>366.

III.
t. o'
1 COMPLAINANT, IN ITS USE OF THE
WORD BEAR AND OF THE FIGURE OF A
BEAR, AS APPLIED TO THE SALE OF WA- 30
TER, LONG ANTEDATED THE DEFEND-
ANT.. , -

COMPLAINANT’S SALE OF WATER.

The Bear Lithia Spring is a large and well-known
spring, located at Elkton, Virginia. The land, prior
to the sale to complainant’s predecessors, had been in
the Bear family since 1778. At least as early as'
i860 the spring was known in the neighborhood as
"Bear Spring” (p. 17, 1 35). 40
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ROBERT J. RIDDLE, a witness, who has always
resided in the neighborhood, says that the water was
regularly shipped from this spring to Harrisonburg
by stage at least as early as 1876 or 1877 (p. 18, 1
12).

WILLIAM J. RUNKLE recalls (p. 23) that in
1879 when he lived near the post road, the water
jMrom the Bear Spring was regularly hauled by oh the
stage to Harrisonburg. From that date up to 18857
the shipment of this water as Bear Spring water was
continuous. We know, from the evidence of Mr.
Turner, who resided at the spring, that prior to the
analysis in 1885 the water was sold as Bear Spring
water (p 8,1 39-42). In 1885, after Mr. Turner had
been cured of nephritic colic (p. 10, 1 40), a sample
Was sent to Prof. Mallet of the University of Virginia
for analysis. He reported that the water contained
~ithia, and at Mr. Turner’s suggestion it was called
thereafter “Bear Lithia Water.” From that date
up to the present time the evidence shows that the
water has been continuously sold as .Bear Lithia
Water.

Early in 1886 John F. Jones and William P. Comp-
ton took charge of the business. In May they hired
Mr. Runkle to do the bottling and hauling for them
(p. 24,1 6). From that time the water was sold un-

3o<fer the trademark of a bear, first a cardboard stencil
(p. 25,1. 22), then a copper stencil being used on bar-
rels, and bottles being used with the figure of a bear
blown upon the side. From that date to the present,
the water has always been sold under the trademark
of the figure of a bear.

On January 1, 1887, Jones and Compton leased
the spring from the owners of the two adjoining
farms, the line of division between which cuts the
spring, for a period of twenty years, Exhibit C. 1.

40This was modified by subsequent leases and the title
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became vested 'by assignments in the Bear Lit'hia
Water Company, a Virginia corporation.

In 1887, the land of Henry A. Bear, which includ-
ed half the spring, was sold at foreclosure sale to
Philip B. Jennings, Exhibit C. 8, and was subsequent-
ly transferred by him by deed, Exhibit C. 9, to the
Bear Lit'hia Springs Company. The Company also,
as assignee of the Bear Lithia Water Company, holds w
a lease, Exhibit C. 7, from Adam C. Bear, the owner
of the other half of the spring, granting the right to
divert water from it for sale for a period of thirty
years.

From the start of the sale of Bear Lithia Water
the advertising has been extensive. Exhibits C. 60a,
C. 61, C. 62 and C. 63 show that it was advertised in
“The State” and in “The Virginia Medical Journal,”
at Richmond, as early as 1888. From that time a
continuous line of advertisements is shown by com- o
plainant, running down to the present time. These
advertisements almost invariably contain the trade-
mark of the figure of a bear.

In 1889, the Bear Lithia Water Company, a Vir-
ginia corporation, predecessor to complainant, was
organized, Exhibit C. 4, and this corporation took
over the rights of the lessee of the spring. On June
9, 1891, it registered its trademark, Exhibit C. 49.
This states, “the essential features of the trademark 3°
are the words Bear Lithia'Water upon the body of
the representation of a bear.”

In 1890 a warehouse was opened in New York
City (p- 33» r 27), and an office maintained there.
The sale of water became at once very large, it being
shipped in carload lots, to such grocers as Park &
Tilford, and Acker, Memail & Condit (p. 36, 1 14).

In 1899 the Bear Lithia Springs Company, the
complainant, was organized, to take over the stock 40
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and business of the Bear Lithia Water Company, and
subsequently all the rights of the Bear Lithia W"ater
Company were assigned to it.

From 1888 up to the present time, Bear Lithia
Water has been extensively advertised and sold un-
der its name and under the trad&mark of the figure
of a bear.

10 DEFENDANT’S SALE OF WATER.

The defendant advertises that its water is taken
from a spring known as Great Bear Spring, located
near 'Fulton, New York. Prior to 1890 water had
been piped from a spring sometimes called “Great
Bear Spring” for a water works system at Fulton;
but no commercial sale is shown prior to this time
(p- 224, 1. 40). In 1890 a partnership was formed,
composed of A. G. Gilbert, H. C. Nichols, J. H. Case

2 and F. A. Emerick, for the sale of waterin Syracuse,
under the name of the Pure Water Supply Company.
Sale was first begun in July, 1890 (p. 259,1. 20). The
first advertisem,ent of defendant offered in evidence
wasc published in March, 1893, i1 the Syracuse
Standard, where it appeared with the figure of a
black bear identical with that of the Bear Lithia
Water Company. In 1894 the Pure Water Supply
Company started in Jersey City (p. 228, 1| 8). On
April 18, 1899, the Great Bear Spring Company, a
corporation of New Jersey,.was formed, and this suc-
ceeded the Pure Water Supply Company*

The earliest use by defendant or its predecessors
of any figure of a bear was in the advertisement in the
Syracuse Standard of March 24, 1893, when a black
bear was put in (p. 226,1. 18, etc.). This was discon-
tinued' and never re-inserted, after March 30, 1893 (p.
227, 1. 8), a protest having been made by the Bear
Lithia Water Company. The next evidence of any

4olabel of defendant showing the representation of a
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bear is from Mr. Estes, defendant’s witness, who tes-
tified that when he went to Albany in June, 1897 (p.
361, 1. 19), the Pure Water Supply Company was
using an oval label with a polar bear on it (p. 3”L
26). ,

It will be seen from this evidence that the com-
plainant had an established business in the sale of
Bear Lithia Water, under the figure of a bear, many 10
years prior to the time that the predecessors of de-
fendant entered the field.

VI.

THE DELAY OF COMPLAINANT IN BRING-
ING ACTION DOES NOT DIVEST IT OF ITS *
RIGHT TO AN INJUNCTION UPON FINAL
HEARING.

It is claimed by defendant that complainant has
been guilty of such laches in not bringing suit as to
disentitle it to relief. It is well established, how-
ever, that no degree of laches of complainant takes
away his right to injunction for infringement on final
hearing. The piracy of the infringer does not be-
come legalied by continued use. The only effect of 30
delay is to deprive complainant of his right to an ac-
counting for damages.

In the case of McLean v. Fleming, 96 U. S., 245,

257, the Supreme Court of the United States stated
as follows:

“Acquiescence of long-standing is proved in this
“case, and inexcusable laches in seeking redress.”
“* % %  But, infringement* having, been proven
the injunction was properly ordered.”  4°

“ % * *
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This rule that delay will not deprive complainant
of injunctive relief, has been followed in this country
down to the present time.

In Menendez v. Holt, 128 U. S., 514, it was follow-
ed and distincly upheld, although there had been a
delay of eleven years, with full knowledge.

The rule is also applied in Brown Chemical Com-
1opany vs. Myer, 139 U. S., 540, 546, and Saxlehner v.
Eisner, 179 U. S., 19.

It thus appears that if complainant had been guilty
of laches, without protest, it would stlil possess a
right to injunctive relief.

Upon examining the facts, however, it will be seen
that complainant was not guilty of laches. As soon
as the first advertisement of defendant’s predecessors
.appeared in the Syracuse Standard of March, 1893.
(p. 43), a protest was made by Mr. Dickinson, one of
the Bear Lithia Water Company, and the advertise-
ment complained of was stopped (p. 44). Mr. Dick-
inson says that he did not hear of Great Bear Water
again (p. 59, 1.i) until about one and one-half years
after Mr. Jennings bought out the Bear Lithia Water
Company, (1899), when he saw Great Bear wagons
on Broadway. This shows that up to 1900, their
business in New York must have been inconsidera-
ble. Mr. Jennings, President of the complainant,
and for years prior to 1899 interested in the water
business, never saw Great Bear Spring Water until
about the time he secured control of the Bear Lithia
Water Company (p. 100, 1 12). He then, at once,
wrote to the Great Bear Spring Company, request-
ing them to cease their infringement (p. 100, 1 32),
and to “change their design and inscription to ones
“which will in no way imitate ours.” (Ex. C. 33.)
This was answered by rather an arrogant reply of Ms.
Emerick, defendant’s President, (p. 101, Ex. C. 34).

40Then, to use the words of Mr. Jennings:



25

“The fact is it had become intolerable; it started
in in a small way, and it gradually worked up until I
felt we would have to come into the courts about
it.” (p. 104, 1 17). And he again, on November 2d,
1905, wrote to Mr. Emerick, (Ex. C. 35, p. 108), and
received a reply (Ex. C. 36, p. 103), that the picture
of a bear was too general and common to permit any
one to restrict its use. Then, this suit was brought.

It will be seen that the complainant always pro-
tested against defendant’s infringement of the trade-
mark. But, it is not for the defendant in this case
to come into court and say that it has built up a busi-
ness in the sale of “Bear” spring water, while the
complainant stood by. It appears from the evidence
that t'he,defendant is not now, and has not been for
many years, selling water from the Bear or Great
Bear Spring, but from springs miles distant.

The Vice Chancellor finds as follows in regard to
this fact (p. 224, 1 28):

“The water distributed from Jersey City does not
come from the original Great Bear Spring, but from
other springs located in the same district or water-
shed some distance from it. The defendant under-
took to show that the spring from which the water
they are selling is taken, was known in the neighbor-
hood as one of the Great Bear Springs, but in my
opinion the. preponderance of the evidence does not
favor that claim, and my conclusion is that the water
which they are thus selling does not come from the
“Great Bear Spring,” nor is it one of a group suffi-
ciently near the Great Bear Spring to be classed as
a feeder to that spring, because it has an outlet of its
own and' has no subterraneous connection with the
Great Bear Spring, since it has not been depleted or
affected by the demands made upon the greater
spring.”

ic

40
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The defendant represents that it is still selling wa-
ter from this spring. It is practising a fraud on the
public, and it is not for it to bring its fraud into a
Court of Chancery and ask for protection to continue
its use on the public. Clean hands are requisite for
the defendant, if he wishes to assert a right to be
protected.

10 V.

THE COMPLAINANT POSSESSES A VALID
TRADE-MARK OF THE FIGURE OF A BEAR,
AND THE WORDS “BEAR LITHIA WATEk.”

Any name, figure or symbol may constitute a valid
trade-mark when it is of such a nature that it shows
the origin of the goods to which it is applied. Tt is
only necessary that it be in its essence artificial,—

20not naturally associated with the goods to which it is
applied,— and that the one acquiring it should be first
in 'his wuse of it as a designation under which the
goods are sold.

Mc.Lean v. Fleming, 96 U. S., 245.

The word “bear” and the figure of a bear, as ap-
plied to water, is wholly artificial, and, therefore, is a
suitable subject for a trade-mark ior this commodity.
The figure of an animal as a trade-mark has -often

3° been sustained.

White v. Miller, 50 Fed., 277,— a chicken cock as
applied to whiskey.

Lichtenstein v. Goldsmith, 37 Fed., 359,— elk’s
head on cigars.

Kenny v. Toupin, 60 Fed., 272,— Indian and spruce
tree on balsam.

Coleman v. Crump, 70 N. Y., 573,— bulbs head on
4<>mustard.
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The complainant regularly acquired its trade-mark.
Its predecessors were the first to adopt the words
“bear,” “Bear Lithia Water,” and the figure .of a bear
for use in the sale and advertisement of water, and to
put its goods so designated upon the market. This
gave it a valid trade-mark.

Schneider v. Williams, 17 Stew., 391.

Defendant claims that its water was sold to Fulton
inhabitants as Great Bear Water prior to 1890.. It
is very doubtful whether the water was generally
kno\yn under that name. There is ip evidence a wa-
ter bill of the Fulton Water Works Company, dated
1898, Exhibit C. 72, which shows that the water was
not so designated by the Company. The specifica-
tion of the contract between the Fulton Water
Works Company and the construction firm, for the
water works, speaks of the. springs as those located
on the “Connors lot and Osgood farm.” The con-
tract between the Village of Fulton and the Fulton
Water Works provides (p. 381") that water is to be
derived “from the springs and streams upon what is
known as the Connors farm and the farm of Calvin
S..0Osgood, just south of said village.” In neither of
these papers is any mention made of the Bear
Springs or Great Bear Springs, but the springs are
spoken of merely as the springs on the Osgood farm.

But even if the rather vague statements of defend-
ant’s witnesses in this hespect were taken to be true,
the sale of water through a water works system
would not constitute a sale for which a trade-mark
could be secured. In order to acquire a trade-mark,
it is necessary that the articles be put on the market.

Schneider v. Williams, 17 Stew., 391.

The article must be placed on sale in competition
with other articles, so that the purchaser has a choice

10

and may or may not purchase this article under the 40
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trade-mark. The object of a trade-mark is to distin-
guish goods from other goods. Gf course, the cus-
tomers of a village water works supply, have no
choice. The water supplied to them is not in th'e
general market. It makes no difference to the pur-
chasers what the water is called. When the} open
the faucets they get that and that only.

I0 The proof is undisputed that Bear Lithia Water
was sold under that name at least five years before
Great Bear Spring Water was ever sold in the mar-
ket; and that the water from the Bear Lithia Spring
had been solcf as1 Bear- Spring Water for many years
prior to its sale as Bear Lithia Water.

V.

THE USE BY DEFENDANT OF THE.WORD
“BEAR” IN ITS CORPORATE NAME, AND OF
THE FIGURE OF A BEAR, AND OF THE
WORD “BEAR” ON ITS ADVERTISEMENTS
AND ON ITS RECEPTACLES AND LABELS,
IN THE SALE OF WATER, IS IN UNFAIR
COMPETITION WITH COMPLAINANT.

When the Pure Water .Supply Company first he-
2Qgan its sale of water under the word “Bear,” the com-
plainant’s predecessors had already sold water for
many years under both the name and the figure of a
bear. The advertisement had been extensive, and
there is at least a probability that the Pure Water
Supply Company knew about it. It is proved that
they had notice of it in 1893, when they first began
the advertisement of Their water, anil when they first
used the figure of a bear. This is shown by the letter
of April 22, 1893, which was produced by defendant
upon demand, at the trial (Exhibit C. 20, p. 43); but
4othey did not see fit to stop their infringement, only
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being a little more quiet and discontinuing the ad-
vertisement referred to in the letter. An examina-
tion of the advertisement of March 24, 1893, in the
Syracuse Standard, about which this letter was writ-
ten, and a comparison with the current advertisement
of the Bear Lit'hia Water Company, cannot but force
upon one the conclusion that it was an attempt to
steal the business of that company. Attached hereto
are photographs of C. 77, the advertisement appear-
ing in the Syracuse Standard, and (C. 17), the adver-
tisement of complainant’s predecessor which was in-
serted in a New York magazine, C. 17 being taken
from Frank Leslie’s Monthly for June, 1891. Not
only is the advertisement of the water made for the
same medicinal effects for which Bear Lithia Water
was widely advertised, but even the complainant’s
figure of a black bear was used.

It)
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BEAR LITHIA WATER COMPANY'’S
ADVERTISEMENT,

FRANK LESLIE'S POPULAR MONTHLY
A Gpickinson, H Mbickinson, E
Sec. dc¢Treat.

Pretideni.

The Bear Lithia Water Co., =

Of Elkton, Rockingham County, Ya.

New York Office : 945 Broatlway.

For sale by Park ﬁl ilford, Acker

Merrail & Condit, Havenor,ard

TRADE MARK W;fﬁ : i§stsfesﬁnx)-

Although the Pure Water Supply Company knew
that Bear Lithia Water was sold in New York City
they opened up a branch here in 1894 or 1895, doubt-
less attracted by the pastures made green by the ex-
eensive advertising of Bear Lithia Water. About
1897, the use Was made by the Pure Water Supply
Company of a few labels having upon them the pic-
ture of a bear. No extensive use of any label having

3othe picture of a bear, is shown until after 1902, when
defendant’s neck-label was designed.

The bad faith of the Great Bear Spring Company,
and its desire to compete unfairly with the complain-
ant, is well shown by the letter to Mr. McGrath, C.
73, in which he is advised that “we have no criticisms
to make about this water with the exception of call-
ing your attention to the fact that it is a pure and
simple medicine, and should never be drunk except
upon the advice of a physician.” This shows the

4Qguile of the serpent without the harmlessness of the
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PURE WATER SUPPLY COMPANY'’S
ADVERTISEMENT.

QUANTITY

It is Quality with the Bear
Water and Quantity with City v
itis softness with Bear Spring wati
hardness with Onondaga water,
famous Great Bear Spring is in Or
county, which is noted for its fine
supply.The Bear Spring is recomm
by Doctors in cases of fever and 1
troubles and is used with great r
It is the only pure soft water sold in
cuse. To Families in cases, to i
Banks and Offices in bulk.

PURE WATER SUPPLY

dove. Its attempt to profit by the confusion between
the two waters, and secure the customers of the Bear
Lithia Springs Company for itself, is well shown by
the large advertisement (p. 121, 1 8-25) inserted
upon the Bear Lithia page in the telephone book. It
is most significant that the only other advertisement
of the company in that book, upon a page where
names of subscribers appear, is a small one (p. 122, 1
14-22), about one-tenth the size of the advertisement
on the Bear Lithia page, which appears upon the
page on which the Great Bear Springs Company’s
number stands. The Great Bear Spring Company’s
advertisement does not appear upon the pages in the
telephone book on which there are the names of
other water companies (p. 123,1. 9). The conclusion
is irresistible that the defendant was quietly and in-
sidiously stealing the business of the complainant by
underhanded methods, until, as Mr. ejnnings said in
his testimony, it had become unbearable. 40
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Thai ~ the public has been deceived into: buying
Great Bear Spring Water when it was intended to
purchase Bear Lithia Water, there can be no doubt.
The numerous orders received by complainant from
its own customers within the last few months, ad-
dressing complainant as-“Great Bear Spring Com-
pany,” “Great Bear Lithia Company,” “Great Bear
Water” and “Great Bear Spring Water Company”

ioipp- i04 to 108), show that the confusion among cus-
tomers of complainant is very great.

Miss Kate Bray, who commonly answered the tel-
ephone at the downtown offices of complainant, tes-
tifies that it was an almost daily occurrence for cus-
tomers talking over the telephone to confuse the
two companies (p. 291), and she gives numerous re-
cent cases of confusion which she has noted (pp. 209-
213).

20
Mr. Walter Wells, salesman for the complainant,

(pp. 189-199) relates numerous incidents showing the
confusion in the minds of complainant’s customers
between Bear Lithia Water and Great Bear Spring
water. The case of Logan & Bryant, (p. 179, 1 10)
given by him, shows that the Great Bear Spring
Company does not hesitate to place its water upon
complainant’s coolers, in cases where complainant’s
customers think both the waters are the same.

% That great confusion actually exists is plainly
shown by the evidence of the witnesses Higbie (p.
63); Miller (p. 171), and Ganders (p. 179). Each of
these men is at the head of the Mineral Water De-
partment of a large New York establishment. Each
testified that there is great confusion. Mr. Miller
says that often the one ordering water does not know
which of the two he wants, andia resort has to be
made to the prior order. Sometimes the one order-
ing can tell which he wants only by being told the

4goprice. He says that he would have to “look twice”
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before he would distinguish between a bottle of the
complainant and one of the defendant, which was
submitted to him by defendant’s counsel.

Mr. Duval (p. 187, 1. 39), told his wife to orde Bear
Lithia Water, and she ordered and used Great Bear.

Mrs. Jennings (p. 200, 1. 22) who had used Bear
Lithia Water in Cincinnati, after coming to New
York, used Great Bear for months, supposing she
was drinking Bear Lithia.

The learned Vice Chancellor in his conclusions,
says, p. XXVI, 1 4o0:

“The evidence in this cause leaves no doubt in my
mind that to a certain extent the use of the word
“ “Bear” in the two names is confusing to'some of
“complainant’s customers, and that the similarity be-
tween the names of the two corporations is so great
that the ordinary purchaser may be easily confused
and misled to send his order to the defendant when
it was his intention to buy from the complainant, but
I am also of the opinion that the confusion shown
“by the testimony is not to any appreciable extent,
caused by the symbols used by these parties, but is
(confined entirely to the difficulty in distinguishing
“between the corporate names and that the use of
tthe word Bear” in the two names is the principal’

IO

“cause of the confusion, for it is not shown that such 3°

condition existed while the defendant was market-
ing its water as the “Pure Water Supply Company,”
“but only arose after the defendant had adopted its
~present corporate title. This title it adopted with
sfull knowledge that the complainant was then in
LJh® ~arket selling its water under the title of “Bear
“Lithia Water Company”, and it is to be charged
,with the knowledge that in adopting a name with
»the word “Bear” in it, confusion would be likely to

arise, especially as the business it was engaged in 40
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“was substantially the same as that then being cer-
“ried on by its competitor. It might have continued
“to carry on its business of selling Great Bear Spring
“water, under the name.of the “Pure Water Supply
“Company” and have thus avoided the confusion m
“business proven to exist in this case. It chose to do
“otherwise, and the result which it should have ap-
prehended would follow, now exists, and if this ques-

IO0“tion alone controlled this cause, the complainant
“would be entitled to the relief sought on this partic-
ular branch of the case.”

We agree with the learned Vice Chancellor that
the confusion is caused mdinly in the use of the word
“Bear.” We disagree with him in his conclusion
that this confusion arises whplly from the similarity
of corporate names. It also arises from the sale by
defendant of “Bear” water, and from its use of the

20figure of a bear. The use of the corporate name,
Great Bear Spring Cpmoany, merely'increased the
confusion and the infringement.

The conclusion from this evidence is irresistible
that there exists great confusion in the minds of pur-
chasers of the two waters, and that persons desiring
Bear Lithia Water may and often do get Great Bear
water. The opportunity for a dishonest dealer to
substitute is great, as is shown by the fact that many

3° persons who had been using one of these two waters
were unable to tell which one they desired; and com-
plainant is entitled to be protected from this danger.

As is said by Vice Chancellor Stevens, in the case
of International Silver Company v. Rogers Corpora-
tion, 2i Dick., p. 119, 138:

“The law is well settled that if the manufacturer
“puts it in the power of the retailer to misrepresent,
40“he is answerable for the probable consequences.”



The law gives relief where there is likely to be con-
fusion, as is said by Mr. Justice Bradley, in the case of
Celluloid Manufacturing Company v. Cellonite Com-

pany, 32 Fed., 94, 97:

“Similarity, not identity, is the usual recourse
“when one party seeks to benefit himself by the good
“name of another. What similarity is sufficient to
“effect the object, has to be determined in each case IQ
“by its own circumstances. We may say generally
“that a similarity which would be likely to deceive
“or mislead an ordinary, unsuspecting customer is
“obnoxious to the law.”*

In Brown v. Sidell, 153 Penn., State, 74, it is said:

:“The actual resemblance need not be so close as
“to deceive any but the most careless buyers.”

This language was cited with approval in Draper
v. Skeiritt, 116 Fed., 206, 21,2.

The leading”ase of McLean v. Fleming, 96 U. S,
245, gives the following test of the degree of resem-
blance which constitutes an infringement:

“If the resemblance is such as to deceive an ordi-
nary purchaser giving such attention to the same
“as such a purchaser usually gives.”

Other cases lay down substantially the same rule.

. . 30
“If the resemblance is such as to deceive a person

“son of ordinary caution, or if it is calculated to de-
ceive the unwary.”

Coleman v. Cramp, 70 N. Y., 553.

“It is sufficient (to establish unfair competition)
“that it is calculated to deceive ultimate or ordinary
“purchasers, including incautious, unwary and ig-
norant purchasers.”

Bissell v. Bissel, 121 Fed., 357. 40
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“If some particular familiar feature strikes his
“(the purchaser’s) eye/ he may be excused from
“looking fully,at any of the accessories.”

Paul on Trade-maks, Section 190.

It will be seen "from the above citations that is only
necessary, in order to be entitled to relief, for the
complainant to show that there is such a resemble-
ance that the ordinary purchaser is likely to be de~

Ioceived. In this case the complainant’s evidence goes
much further, and shows numerous cases where there
has been actural confusion between these waters,
and where the persons who were confused and de-
ceived were persons of intelligence.

We submit that the decree appealed from should
be reversed and a decree directed restraining defen-
dant from the use of the word “bear” as applied to

20water sold by it; from the use of.the word “bear” as
a part of its corporate name; and from the use of the
figure of a bear in its advertisement and sale of

water.
COLLINS & CORBIN,
Of Counsel with Appellant.
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mew 3erseg (Court of Errors ano Appeals.

Between.
Bear Lithia Springs Company, |

Appellant-Complainant, j
On Bill, &c.

[ Respondent’s
Brief.

and

Great Bear Spring Company,
.Respondent-Defendant.

Statement of Facts.

Complainant, a corporation organized under the
laws of this State on August 16, 1899, seeks to en-
join the defendant, which is also a corporation, or-
%3ggzed under the laws of this State on April 18

First— From using the words “Bear” as applied
to water sold by it, either In its corporate name, or
otherwise.

Second— From using the figure of a bear upon its
labels, bottles, receptacles, coolers and wagons, and
in its advertisements.

Complainant bases its right to relief upon the fol-
lowing facts, which are claimed to hare been
proven:



A number of years ago, Henry A. and Adam C.
Bear were the owners of two farms in Virginia, on
the dividing line of which there existed a spring
which, by reason of its location, was generally
known as the “Bear Spring.”

The water was used to a certain extent, locally,
until the year 1885, when one Charles Turner, a
relative of the Bears, who was stopping at Elkton,
in the vicinity of the spring in question, had the wa-
ter analyzed, and finding that it contained lithium,
he some time thereafter handed the analyses to
Messrs. Jones & Compton, who became the lessees
of the spring in 1887, and at the suggestion of Mr.
Turner, Jones & Compton adopted the name “Bear
Lithia Water” as an appropriate one for the water
(p. 8). Since that time, the water has been gen-
erally designated and known by that name.

Exhibit C40 contains the statement, “The water
was not offered to the general public until 1886.”
which statement, after a careful reading of the tes-
timony, will be found to be correct. After Jones
& Compton became the lessees of the spring, they
commenced the shipment of water from it and sten-
ciled the receptacles containing the water with a
black bear. The business was conducted by them
and their assigns until the organization of the Bear
Lithia Water Company in 1899, which it is claimed
became the owner of.all the rights of Jones & Comp-
ton in and to the spring, trade-mark and trade
name.

In 1890 Mr. A. G. Dickinson purchased a con-
trolling interest in the Bear Lithia Water Com-
pany and an office was thereafter opened in New
York City. And on June 9, 1891, the Bear
Lithia Water Company filed a statement in
the United States Patent Office, on an ap-
plication for a trade-mark for mineral wa-
ter. The statement sets forth that the trade-
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mark consists of a representation of a black bear,
and the words “Bear Lithia Water” on the side of
the bear. The original trade-mark, as registered,
contains the cut of a black bear similar to that
used by the complainant at the‘present time, with
the words “Bear Lithia Water” on its side, and un-
derneath it appears the following language:

“Highly recommended for Dyspepsia,. Dis-
eased Kidneys, Inflammation of the Bladder,
“Phospliatic Deposits, Stone in the Bladder,
“Gout and Rheumatism, Uric Acid, Urinary
“Troubles generally. Directions: Since no gen-
eral rule can be laid down which will apply
to all cases, we Will simply say that to

get at the real benefit to be derived from the

“use of a mineral water, it should be used free-
“ly— just as you would use it if you visited the
“spring. The best general directions we can
‘give, are that you will (to the exclusion of all
“other water while using this), drink several
glasses during the day and one on retiring at
“bedtime. Address, Bear Lithia Water Co.,
“Elkton, Rockingham Co., Va.”

Before theNewYork office was opened, Bear Lith-
ia Water was sent to physicians in New York free
of charge, and up until 1892 the water was sold
exclusively as a medicinal water (pp. 47 & 48) and
bore the label, Exhibit C15, which is the same as the
registered trade-mark, but has the analysis of Pro-
fessor Mallet added thereto. The same label was
used by the Bear Lithia AVater Company prior to
the Dickinson acquisition.

Complainant claims to have established its busi-
ness under the trade-mark of the figure of a black
bear with the words “Bear Lithia Water” written
on its side, and that the defendant in selling its
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water under the name of «Great Bear Spring Wa-
ter” and in using the figure of a bear on its labels,
has caused confusion in the mind of the public to
the detriment of the complainant’s business.

The defendant contends:

pirst— That the complainant has no exclu-
sive right to the use of the name “Bear’ in
connection with the sale of water.

Second— That the complainant has no exclu-
sive right to the figure of a bear as a trade-
mark, in connection with the sale of water.

Third— That the complainant, being the jun-
ior corporation, cannot restrain the defendant
from the use of its corporate name.

Fourth— That the complainant, having no
exclusive rights, can proceed only on the
ground of unfair competition, and that defend-
ant’s business has not been conducted in unfair
competition with that of the complainant.

Fifth— That the complainant has been guil-
ty of laches.

Sixth— That the complainant is not entitled
to the aid of a court of equity, because the
business which it seeks to protect was built up,
and conducted as a fraud upon the public.

That there was a spring or group of springs in
Oswego -County, New York, which were called
“Bear Springs” and “Great Bear Springs” as early
as 1860, is not disputed by the complainant.

In 1883, Mr. Emerick, the president of the de-
fendant company, having made a study of springs,
chiefly'in Oswego County, where he was born and
always resided, was instrumental in organizing the



Fulton Water Works Company, for the purpose of
utilizing the water from the springs, which were
known to him as the “Bear Springs” or “Great
Bear Springs,” as a source of supply to the Village
of Fulton.

From a reading of Mr. Emerick’s testimony, it
can be readily seen that he is perfectly familiar
with all the lands in the neighborhood of the
springs in question, and having made £ofe“tudy of
these springs, is better able to speak on the sub-
ject than any other person examined in this cause.

He says, that at a point about five miles south
of Fulton there exists a ledge or heighth of land,
which dips or slopes to the north, the current of the
Oswego River, which is only a short distance west,
also runs to the north. On this ledge there are sev-
eral springs and from that point to a point about
two miles from Fulton, there are about one hundred
springs or outcroppings of water, all of which are
so located that by gravity they flow through natural
underground arteries, towards the springs on the
Connors farm, where a caison was put down by the
Fulton Water Works Company (pp. 251-254).

That these springs are connected naturally be-
neath the surface, was demonstrated by the drying
up of the other springs by taking the water from
the caison (p. 253, 1 2).

In 1885 the Fulton Water Works Company com-
pleted its pumping station and water was supplied
to the inhabitants of Fulton from these springs.

The water supplied by this company was at all
times known and called “Great Bear Spring Wa-
ter.”

In 1890 a partnership was formed at Syracuse,
New York, for the purpose of selling Great Bear
Spring Water. Shortly thereafter partnerships
were formed in various other cities, for the pur-
pose of selling Great Bear Spring Water. To all



of the copartnerships the Fulton Water Works
Company granted the right to sell Great Bear
Spring Water, under that name. These copartner-
ships, from 1896 or 1897, were operated under the
firm name of “Great Bear Spring Co.” (pp. 356;
358; Exy D21).

On r/j? 1891” the Fulton Water Works
Company, registered 'a trade-mark in the United
States Patent Office and the statement on the ap-
plication sets forth that the trade-mark of the com-
pany consists of the words “Great Bear Spring;”
that these words have generally been used as shown
on the accompanying fac-simile in connection with
the picture of a polar bear on a cake of ice, and that
the essential feature of the trade-mark has been
used continuously in business by said company
since November 1, 1885.

The Fulton Water Works Company, subsequent-
ly assigned its right to the trade-mark and name to
the various copartnerships and upon the organiza-
tion of the defendant company, all their rights were
assigned to it.

The defendant, about seven years ago, purchased
very nearly all the lands whereon outcroppings of
water appeared between the highlands above de-
scribed and the Connors farm owned by the Fulton
Water Works Company, and are now taking water
from several of these springs, one of which is locat-
ed on the Woodworth farm, which has been known
as the “Bear Spring” for a great number of years,
according to the testimony of Harry P. Betts (p.
380), George D. Henderson (pp. 383-384) and
Frank Hayden (pp. 384-385).

The property owned by the defendant and where-
on these springs are located, has been called the
“Great Bear Farm” ever since the defendant be-
came the owner of it, and the railroad station has
been called “Great Rear” for some time past. Since



acquiring title to the Woodworth farm, the defend-
ant has advertised the fact that their water is from
the “Great Bear Springs” located at a point about
five miles from Fulton (Ex. D27, p. 364).

POINT 1.

Complainant lias no exclusive x'iglit
to the name “Bear” in connection
with its sale of water.

That a valid trade-mark cannot be acquired in
a word which has been previously appropriated or
used by others is the general rule of law laid down
by Paul in his work on Trade-Marks, Sec. 66.

Bouvier has defined the right of trade-mark in
these terms:

“The right of trade-mark is said to be best
“termed an exclusive right arising from first
“use.”

“The assumed name or designation must not

be one that was then in actual use by others.”

Hopkins on Trade-marks, Sec. 30, p. 63.

Hoyt v. Lovett Co., 71 Fed. Kep., 173;31 L. B. A,,
44, seems to be a case in point. It was there held
that prior use of a name by other persons is suffi-
cient to defeat a trade-mark although it was not a
commercial use and was only for a short period.

Where the word iMatzoonJhad been in use
“in Armenia to designate an article of food
“made of fermented milk, it was held that such
“word could not be appropriated as a trade-



“mark by the manufacturer who first intro-
duced both the name and the article into the
“United States.”

Dadirrian y. Yacubin, 72 Fed., 1010.

Where the Avords “Club House” was proven to
have been long in use as designating a superior
kind of gin used in such establishments, it was
held that no one could appropriate such words as
a trade-mark.

Corwin y. Rushton, 7 Bosw., 222.

In Luyties v. Hollendeer, 30 Fed., 632, complain-
ant had adopted in 1878 and registered in the Pat-
ent Office in 1883, the name “Kaiser” as a trade-
mark for natural mineral water, selling it in bot-
tles labeled “Kaiser Natural Mineral Water” with
the words “Kaiser Water Schwalheim” blown in
the glass, and it appeared that mijaeral water
known as “Kaiserqualle,” or “Kaiserbrunnen,”
which in English means “Kaiser Spring,” “Kaiser
Fountain,” had been sold in various places in Eu-
rope with the addition of the name of the place
where the spring from which the water was ob-
tained was located, it was held, that the word “Kai-
ser” was not a valid trade-mark, as other parties
had acquired and exercised the right to use it.

Cited in Paul on Trade-marks, Sec. 66.

It is proven in this case that the Fulton Water
Works Company, defendant’s predecessor, com-
menced the sale of water under the name “Great
Bear Spring Water,” as early as 1885, and nowhere
in the testimony have we been able to find that the
complainant’s predecessors commenced the sale of



water earlier than 1886 or 1887, which was after
the analysis of the water by Professor Mallet.

But even though the complainant began the sale
of water before the defendant, still that would not
give it the exclusive right to the use of the name
“Bear,” there being springs in Oswego County, New
York, which have been known as “Bear Spring,” or
“Great Bear Springs” from time immemorial. The
existence of such springs gives others than the com-
plainant the right to use the name “Bear” in con-
nection with the sale of water, and it is, therefore,
immaterial whether the defendant, or any other
person, has such right.

“The essential requisite of a trade-mark is
“that it shall indicate the origin or ownership
“of the article to which it is applied. Anything
“that is distinctive and will do this, and which
“others may not use with equal truth, may be
“appropriated.”

Paul on Trade-marks, Sec. 25.
Schneider vs. Williams, 17 Stew., 391.

The name, “Great Bear Spring,” or “Great Bear
Spring Water,” was not devised by the defendant’s
predecessors. They found them settled, known and
recognized appellatives of the springs and waters
issuing therefrom at the time they began to use
them.

See Delaware & H. Canal Co. vs. Clark, 13
Wall, 311-327.

In Congress Spring Company vs. Congress High
Rock Spring Company, 45 N. Y., 291, which came
up on a motion to dismiss the complaint, the Court
said:
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“In this inquiry all of its allegations are to
“be taken as true. One of them is, that the
“names ‘Congress Spring’ and ‘Congress Wa-
“ter,” are, and from 1892 have been, used to
“designate a particular spring of water at Sar-
atoga Springs, and the flow therefrom pos-
sessed of very remarkable medicinal qualities
“peculiar to itself. Another is, that these
“names have never been applied to any other
“spring or any other water, and that no other
“spring nor any other water possessed these
“peculiar curative powers.”

“Keeping in mind the fact established for
“the purposes of this case by the allegations
“of the complaint, that there is but one Con-
gress spring, and but that one spring from
“which does flow Congress water, exclusively
“possessed of these peculiar curative medicinal
“qualities; and there can be no question but
“that these proprietary marks, adopted and
“used by the plaintiffs and their predecessors,
“do indicate the true origin and ownership of
“the article to which they are applied. And
“whatever may be the counter allegation of the
defendant s answer, and whatever it may be
“in their power to show upon the trial of an
“issue, the fact as presented to us by the com-
plainant is, that of the numerous other min-
eral springs at Saratoga, none of them pos-
sess the peculiar curative properties of that
“owned by the plaintiffs, nor was any of them

ever called by the name of Congress spring,
“or the waters thereof called Congress water\
“so that none other than the plaintiffs may use
“the proprietary marks adopted by them, upon
any article of water but theirs with equal
“truth, nor has any an equal right to employ
“these marks * * * They have the right to
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~be protected in its exclusive use, for under
~the facts as shown by complainant none other
can use it with equal truth, and none other
has e”qual right to employ it for the same pur-
pose.

In other words, if it had appeared in the above
cause that any other spring was known as “Con-
gress Spring,” an exclusive right could not be ac-
quired.

The name “Bear Spring” is that of a geographi-
cal site and is open to the objection that geograph-
ical names cannot be exclusively appropriated for
the purpose of trade-mark, unless it comes within
the one exception to this general rule, namely, that
complainant is the sole owner of such geographi-
cal site, and there is no other site, the owner of
which can use the name with equal right.

“Is {t not' a reasonable conclusion from these
and the kindred cases which we have hereto-
fore examined, that there can be no technical

“rade-mark in a geographical name? To the
~author’s mind that conclusion is inevitable
«and there is but one class of geographical
“names which are to be excepted from the oper-
ation of the rule, namely, those applied to a
na ural product and its sole place of produc-
« 1of ' Ttie name so used may very properly be
«a trade-mark, indicative of the origin and
~ownership of the natural product, and at the
same time indicating the locality of its pro-
duction. Here the name undoubtedly is a
u ra”e'mark if there is but one owner of the
~entire locality, and the Courts have uniformly
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Hopkins on Trade-marks, Sec. 58, p. 133.

City of Carlsbad v. Schultz, 78 Fed. Rep.,
469.

City of Carlsbad v. Kutnow, 71 Fed, Rep.,
167, affirming 67 Fed. Rep., 794.

Hill y. Lockwood, 32 Fed. Rep., 389.

Northcutt y. Turney, 101 Ky., 314; 41 S.
W. Rep., 21.

Congress & Empire Spring Co. v. High
Rock Congress Spring Co., 45 Ji* Y.,
291.

The Court will take judicial notice of the fact
that in Stewart County, in the State of Tennessee,
there exists a village and spring called “Bear
Spring,” which has been known as such for many,
many years.

“The same scientific objection to geographi-
cal names as trade-mark obtains as in the
“case of proper names.”

Hopkins on Trade-marks, Sec. 58, p. 134.

The complainant’s predecessors sold their water
up until 1892, according to the testimony of Mr.
Dickinson (p, 47), as a medicine, and for no other
purpose whatever, and could, therefore, not pre-
clude defendant from applying a similar name to a
table water.

“Q. Is it not a fact that you only claimed
“it as a medicinal water and not as a table
“water at that time? A. At that time we
“claimed it as a medicinal water.

“Q. And all your correspondence was to
“that effect? A. Yes.

“Q. And all your advertising matter was to
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“that effect, was it not? A. Yes, sir, the first
. “part of it.

“Q. You advertised quite extensively in the
“medical journals, didn’t you? A. Yes, sir.

“Q. How long did you continue the adver-
tisement of your water as exclusively a medi-
cinal water? A. Up to the time or about the
“time that Mr. Reusch came with us.

“Q. When was that? A. About. 1892, I
“think it was.

“Q. And you then say you started the sale
“of your water as a table water? A. Yes, sir.”

Under these circumstances any person prior to
1892 had a right to adopt the name “Bear” as a
trade-mark in connection with the sale of a drink-
ing water which was not sold as a medicine.

Could a person selling a cough mixture, called
by him “Bear Cough Mixture” restrain the sale of
another of a table water under the name “Great
Bear Spring Water,” or a person selling vinegar
as “Bear Vinegar” restrain the sale of water as
“Great Bear Water?”

Our contention is that he could not.

The use of a trade-mark by one person or vendor
will not prevent another from adopting the same
trade-mark for a different article.

It was also held that a dealer in dry white oxide
of zinc has no remedy against another who uses the
same trade-mark to distinguish the oxide when
ground in oil. In this case Judge Blatchford said:

“The defendants have not sold the dry white
“oxide in that state. It is not shown that the
“plaintiffs sold such oxide ground in oil. It is
“true that the oxide is intended to be ground
‘with oil for a paint. So, flour is intended to
“be made into bread: but if a baker should
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“falsely stamp his bread with the mark of a
“particular brand of flour, the maker of such
“brand, if having a trade-mark therefor, could
“not claim that the baker had violated his
“trade-mark. And so of any other raw mate-
rial which enters as an ingredient into a com-
pound or article of manufacture.’

La Societe Anonyme Des Mines vs. Bax-
ter, 14 Blatchf., 261 Fed. Cas. No. 8,099.

See also, Osgood v. Rockwood, 11 Blatchf.,
310 Fed. Cas. No. 10,605.

Bear Lithia Water prior to 1892, was not in the
same general class as “Great Bear Spring Water.”

In Amoskeag Mfg. Co. vs. Garner, 54 How. Pr.
(N. Y.), 297, which was brought to restrain the use
of the name “Amoskeag” as a trade-mark for prints
and calicoes, and it appeared that the complainant
never used the name on prints or calicoes, but on
unprinted cloth. The Court while holding that the
injunction pendente Ute had been properly refused,
granted a permanent injunction restraining the de-
fendant from applying the word “Amoskeag” to
prints or calicoes. In the course of its opinion, the
Court used the following illustration:

“But now suppose the plaintiff had received
“from the Legislature of New Hampshire the
“name of ‘The Amoskeag Baking Company,’
“and for forty years had been engaged in the
“humbler, though hardly less useful, avocation
“of manufacturing almost every variety of
“bread, roll, muffin, cracker, biscuit, cake and
“pie, on which articles of food it had invaria-
bly stamped its corporate name, or some ab-
breviation thereof, such as ‘Amoskeag.” Sup-
pose, however, that the plaintiff had omitted
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“or had not yet decided to make and vend the
“single variety known as ‘crumpets/ and there-
upon a rival baker attempted to sell his crum-
pets as ‘Amoskeag Crumpets/ would not any
“customer, upon seeing the name thus applied,
“naturally say that the Amoskeag Baking Com-
pany had added crumpets to its other varie-
ties of bread? And would not the rival bak-
“ery be restrained, upon the plain principle of
“an unauthorized use of the company’s name?
“The parallel is not precise, as the printing of
“calicoes may require some additional machin-
ery, but the difference is only in degree.”

Bear Lithia Water having been exclusively ad-
vertised and sold as a medicine, a prospective pur-
chaser of such a water would certainly not be led to
believe that Great Bear Spring Water was the same
article, and it would be far from reasonable to sup-
pose that a person knowing that the complainant
was vending a medicine was also selling the same
medicine as a table water.

But complainant cannot take one word from its
corporate name or trade-mark and say that because
it happens to be part of the corporate name or
trade name of the defendant, that its use by the
defendant is unlawful.
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POINT II.

The complainant has not the exclu-
sive rig*ht to the use of a figure of a
bear as a trade-mark.

It is denied that the complainant adopted the
figure of a black bear with the words “Bear Lithia
Water” on its side before the defendant began the
use of the figure of a bear.

Conceding for the purpose of argument that the
complainant has the exclusive right to the figure of
a black bear, we cannot see how another could be
enjoined from using the picture of a bear, which is
so dissimilar as to distinguish rather than confuse
an article to which it is applied.

From a reading of the cases on this subject it
would appear to us that inasmuch as the pictures of
a bear used by both parties is so dissimilar, the
right to its use resolves itself into one of unfair
competition, that is, is the figure, taking all the
circumstances into consideration, such as to be like-
ly to lead to well founded confusion.

The cases of Blackwell vs. Wright, 73 N. C., 314,
and Popham vs. Cole, 66 N. Y., 69, are parallel
cases. In the first case the plaintiff had adopted
the picture of a bull as a trade-mark, and sought
to restrain the defendant, who was using the pic-
ture of a head of a bull as a trade-mark, from using
the same, and the Court proceeded as in a case of
unfair competition, considered all of the dissimilar-
ities of the two labels and found that the head of
an ox or bull could not be held to be a colorable
imitation of the trade-mark of the plaintiff.
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In the second case the Court said:

“The defendant’s trade-mark is not the same
“as that used by the plaintiff. They have upon
“their packages the imprint of an animal of
“the same genus as that appearing upon the
“plaintiff’s packages, but entirely unlike in ap-
pearance and characteristics, and placed upon
“a globe, which does not appear as a part of
“the plaintiff’s trade-mark. The question in
“this, as in every other case, is, whether there is
“such resemblance between the two as to de-
ceive a purchaser using ordinary caution. The
“difference is so palpable here that no one can
“be deceived. The shape and general appear-
ance of the pictured animals upon the two
“brands and their position, the one upon a
“globe and the other without such support; the
“one representing a small, lank and lean wild
“boar, and the other, a large, fat, well-condi-
tioned domestic animal, are so entirely dis-
similar that the one can hardly be said to be
“an imitation of the other, and clearly not a
“fraudulent or deceptive imitation. Tlie
“brands and lettering descriptive of the arti-
cle, and giving the names of the plaintiff, and,
“defendants, respectively, as manufacturers,
“are entirely unlike in arrangement, size of
“letters, and general form and appearance in-
somuch that no one could mistake the pack-

a fes of the defendants for those of the plain-
tiff.”

The test, it would appear, from these cases is,
do both pictures so resemble each other as to bring
em within the rule of unfair competition? If
not, the complainant acquires no exclusive rights.
Vice-Chancellor Bergen has found, and we believe
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correctly, that there is no pretense at simulating
the labels or packages of the complainant, and that
the character of bears used by defendant are so dis-
similar in appearance that anyone relying upon the
label could not be misled.

POINT II1.

The complainant cannot restrain
the defendant from the use of its cor-
porate name, (a) because it is the
junior corporation; (b) because it is
not used in unfair competition with
complainant’s business.

(a.) Our corporation act, Section 8, Session Laws
of 1896, page 277, subdivision 1, provides, that no
name shall be assumed, already in use by another
corporation of this State, or so nearly similar there-
to as to lead to uncertainty or confusion.

In the case of German Hanovarian & Oldenberg
Coach Horse Ass’n vs. Oldenberg Coach Horse
Ass’n, 46 111. App., 261, it was held by the Illinois
First District Appellate Court that where two as-
sociations are incorporated under the laws of Illi-
nois under similar names, the claim of the older
corporation to the use of the name will be upheld,
and nothing done by the individuals, in the name
assumed by the junior corporation, before it was
incorporated, adds to the rights of the junior cor-
poration, since the assumption and use of a corpo-
rate name is in direct violation of law, and the
Courts of that State will refuse to enforce or give
efficacy to rights claimed to have been acquired by
means of such illegal acts.
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The law haying authorized the selection of a
name by the defendant, and haying declared the
name so selected to be its corporate name, there is
no reason why the law should not protect the cor-
poration in the use of that name.

(6) The defendant in organizing its corporation
infringed upon the rights of no one. The complain-
ant was at that time known as the “Bear Lithia
Water Company,” a corporation of Virginia, a
name so entirely dissimilar from the corporate
name of the defendant that it cannot be said that
they would lead to uncertainty or confusion.

In Blackwell v. Wright, above cited, the name

Original Durham Smoking Tobacco” was held not
to be an infringement of the name “Genuine Dur-
ham Smoking Tobacco” and its use was not in un-
fair competition with plaintiff.

For some years prior to the incorporation of the
Great Bear Spring Company, its predecessors had
been operating under the same name.

The complainant’s predecessors, the Bear Lithia
Water Company, organized a new corporation and
changed its name to “Bear Lithia Springs Com-
pany, which change, if the names were before then
confusing, would have a decided tendency to make
it more so.

Great Bear Water was not put upon the market
to compete with Bear Lithia Water, and it cannot
)G Said> after reviewing the history of both com-
panies that the defendant selected its present cor-
porate name with intent to palm off its water as

at of the complainant, or to profit by its trade
reputation.

International Silver Co. v. William H.
Rogers, 60 At. Rep:, 187.

Eureka Fire Hose Co. v; Eureka Rubber
Co., 60 At. Rep., 561.
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The principal portion of complainant’s name be-
ing geographical, the cases and argument under
Point I, apply here.

POINT 1IV.

Defendant’s business bas not been
carried on in unfair competition witb
that of the complainant.

It is claimed that the defendant’s use of the name
“Great Bear Spring Water” and the picture of a
bear on its labels, wagons, coolers and advertising
matter, has led to confusion.

There are, of course, a great many things to be
considered in arriving at a conclusion on this
point: How the business of each originated; the
identity or similarity of the names; tire identity of
the business of the respective parties; the manner
in which the business of the respective parties is
conducted; the class of people with whom they
deal; the character of bottles used by each; the
shape, size and color of the labels; the manner in
which labels are worded; all of these and many oth-
er questions are to be taken into consideration.

It is perfectly apparent that this is not one of
the ordinary class of cases where a person who has
established a reputation under a certain trade name
or mark, after many years of industry, seeks to
restrain the use of his trade-mark by one who has
deliberately appropriated it for the purpose of reap-
ing a benefit by reason of such established reputa-
tion.

The predecessors of both parties started in busi-
ness about the same time apparently without knowl-
edge of the existence of the other, the complainant
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selling a medicinal water and the defendant a table
water.

The sale of Great Bear Spring Water became ex-
tensive from the very beginning and at the present
time the company is doing a business of about a
half a million dollars a year, and according to the
testimony of Mr. Estes, its general manager, has
spent over $175,000 in advertising “Great Bear
Spring Water” since May 1, 1899.

At the time the defendant started its branch in
New York, no spring water was being sold in what
is termed “return packages™ (p. 271).

Mr. Emerick was the originator of the plan of
selling water in bottles to be returned for refilling,
and the defendant by reason of its adoption of this
plan in the sale of water at an unusually low price,
did a very large business. The greater part of
their business, about ninety-seven per cent., was,
and has at all times been in the sale of water in
five-pint ground glass stoppered bottles, six to the
case, and the balance of their business is made up
in the sale of water in five-gallon demijohns, long
necks, quarts, pints and syphons.

The ground glass stoppered bottles have always
had the words “Great Bear Spring, Fulton, N. Y.,”
moulded on them, are sold to private customers and
not to the wholesale trade. These bottles have al-
ways been shipped in cases stenciled on the ends
“Great Bear Spring Co.” Up to four years ago
these bottles were not labeled in any manner, but
about that time defendant began the use of a canary
yellow pdper seal for this class of bottles, having

ereon the figure of a polar bear, the name of the
company and a notice that the water is from the
company’s springs near Fulton, N. Y.

The pint and quart bottles for a number of years,

ore the oval label offered in evidence, which con-

ains the picture of a polar bear on a floating cake
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of ice, but for several years past, a shield label with
the picture of a polar bear has been substituted
for the old one and a collar-label with the figure of
a polar bear added.

On the half gallon green bottles, a square label
with the same figure of a polar bear on a cake of ice
is used. This label contains the name of the water
with the statement that it is a pure spring water
and is from the company’s springs near Fulton, N.
Y. The bottles also bear the same collar label as
the pint and quart bottles.

The five gallon demijohns have the words “Great
Bear Spring, Fulton, N. Y.” blown in the glass,
are sealed with the same character of seal as the
half gallon bottles, and when sold to the trade
bear another shield label with the picture of a polar
bear.

The interests of the respective parties hereto ap-
parently did not clash until the complainant com-
menced to ship its water here in 1902, in tank cars,
when it began actively to compete with the defend-
ant for business.

It began the sale of water in eight half gallon
bottles to the case. These bottles have porcelain
and rubber stoppers wired on and have the figure
of a bear and the words “Bear Lithia Water, near
Elkton, Va.” blown in the glass. No paper labels
are put on these bottles, but a sealing label with
the figure of a black bear is put through the wire
lever.

Complainant also sells water in five gallon demi-
johns, which have a large design of a bear blown,
or etched in the glass, but have no labels attached.

The pint and quart bottles put out by it, bear an
oval label, a fac-simile of which appears on its let-
ter heads and has printed upon it “Bear Lithia
Water, Bottled at the Springs by the Bear Lithia
Springs Co. Bear Lithia, Shenandoah Valley, Vir-
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gmia the name Virginia being in large heavy
black type. In the center of this label is the pic-
ture of a black bear with the name of the water
on its side.

The defendant at all times most prominently ad-
vertised the location of its springs as being near
Iulton, Northern New York, and the color, shape
and size of all its labels are entirely different from
those of the complainant.

Taking into consideration the many distinguish-
ing characteristics between the package of each
par y, can it be said that a person of ordinary per-
ception can be induced to buy the defendant’s wa-

er, supposing it to be that put out by the com-
plainant? 1

In Blacken ys. Wright, above cited, where the

efendant was selling tobacco under the. name “Or-

iw a , Urham Smoking Tobacco,” the Court held
at the use of such name was not in unfair com-

sellfuTop  the ! T ineSS °f the Plaintiff- who was
said ? Genume Durham Smoking "Tobacco,” and

» We are unable to see from the pleadings, or
jpou inspection of these labels how or where-
in the trade-mark of the plaintiffs is infringed
upon by that of the defendant. The plaintiff
°f “ot alleSe in his complaint that the'color
and appearance of the paper label is any part
«fa?/8 trade-mark, and had he done so ft is
far from clear that one can have a trade-mark

“thin C °F °r general appearance of paper, a

“‘DuflT N°r ean the name

‘W hf ° !% Dame °f the town where both
“nrff ? ? domg business, be exclusively ap-
P opnated as a trade-mark. The word ‘genu-

“Ine’ is unHke the word ‘original’ used by the
<iant and the words ‘smoking tobacco’
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uf thing in general use by that name, of course,
“is not pretended to be the subject of appro-
priation. The names of the manufacturers
“printed on the labels are unlike, and the fig-
“ure of an entire animal upon the labels of the
“plaintiff, and the head only of an animal upon
“that of the defendant, so far from misleading
“by the similarity, would rather tend to distin-
“guish the one -from the other. Certainly in
“connection with the other many dissimilari-
“ties of the two labels the head of an ox or bull
“cannot be held to be a colorable imitation of
“the trade-mark of the plaintiff. Those who
“purchase by a trade-mark, of course, must
“examine it and as soon as that is done in our
“case, there is no ground for being misled. We
“must assume that dealers and consumers of
“such a commodity have ordinary intelligence
“and adopt ordinary precaution against impo-
sition and fraud. To adopt a different rule,
“would bb productive of the greater confusion
“and mischief in an age remarkable beyond
“all that' has preceded it. * * * To our
“mind the plaintiff does not disclose a case
“which entitles him to injunctive relief.

“The term ‘original Durham smoking tobac-
co,” seems a fair set-off to ‘genuine Durham
“smoking tobacco.””

In Wirtz vs. Eagle Bottling Co., 5 Dickinson, p.

164, an injunction was granted restraining the use
of a label, because, as the Court said:

“For the purposes of this case, the rule laid
“down and enforced in McLean vs. Fleming,
“supra, will be adopted as the true one. That
“declares that exact similitude is not required;
“in other words, that the counterfeit need not
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“be a fac-simile of the genuine, but that if the
counterfeit so closely resembles the genuine
as to mislead ordinary purchasers, buying
~ith the care usually exercised in such trans-

actions, the use of the counterfeit should be

“prohibited. An important part of this rule,
as it applies to this case, is that clause of it
“which directs that in determining whether the
counterfeit so closely resembles the genuine
as to be likely to deceive the ordinary buyer,
the Court must takeMnto consideration the
degree of care which buyers usually exercise
in buying such an article as that which is
“the subject of the distinguishing mark; for
“it is a matter of common knowledge that the
ordinary buyer does not, as a general rule,
exercise as much caution in buying an article
~or which he pays a few pennies as he does
“in purchasing a more valuable thing. The in-
stances are very rare, I suppose, where a pur-
chaser exercises as much care in buying a
“bottle of beer as he does in buying a bottle
“of whiskey, a box of cigars, or a hat or a
“coat.”

u *n by Lord Cranworth, in Leather
f loth Company vs. The American Leather
“doth Company (11 House of Lords Cases,
~522), that the gist of the complaint in all
“these cases is that the defendant, by placing
“the plaintiff’s trade-mark on goods not manu-
factured by the plaintiff, has induced persons
fo purchase them, relying on the trade-mark
f s proving them to be of the plaintiff’s manu-
facture, and that this necessarily supposes
‘some familiarity with the trade-mark. We
fay say in this case, as was said by the Court
m that, that to any one at all acquainted with

he plaintiff’s trade-mark, there could not be
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“even on the most cursory glance, any decep-
tion. There was no representation, direct or
“indirect, by the use of the device or symbol,
“whether by itself or in connection with the
“entire brand and mark of the defendants, that
“the article which they sold was manufactured
“by the plaintiff. The Court is hot hound to
“interfere where ordinary attention will en-
“able purchasers to discriminate, between the
“trade-marks used by different parties

Popham vs. Cole, 66 N. Y., 69, at p. 75.
Hosier vs. Jacobs, 66 111. App., 571.

“The defendant’s water has been known for
“a number of years as Saratoga Vichy. * * *
“The defendant’s is a sparkling water and for
“several years has been sold under a label of
“which the word “Saratoga” is as prominently
“displayed as the word “Vichy.” It is true
“there is a small label attached to the bottle on
“which the word Vichy is the more prominent,
“but in view of the many other distinguishing
“characteristics, it seems inconceivable that
“anyone of ordinary perception can be induced
“to buy the defendant’s water supposing it to
“be imported vichy. An individual stupid
“enough to be deceived under such circum-
stances is beyond the aid of a Court of Chan-
“cery. In his case a writ de lunatico is a more
“appropriate remedy than a writ of injunc-
tion.”

La Republique of France vs. Saratoga
Vichy Spring Co., 99 Fed., 733.

“In determining the question regard must
“be had to all the circumstonces of the case.
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“The class of people who buy the goods, or deal
‘with the parties, and the place where the
goods are usually exposed for sale must be
“considered.” e

Paul on Trade-marks, Sec. 188, and cases.

“Equity will not interfere where ordinary at-
tention will enable discrimination.”

Partridge vs. Menck, 2 Sanf. Ch., 622.
Merrimach Co. vs. Ga., 4 E. D. Smith (N.
Y.), 389.

“But the mere possibility that an extremely
“ignorant or careless person may be deceived
“is not a test.”

Bolan & Byrne Mfg. Co. vs. Jonasch, 29
Misc. Rep., 99.

It is a well-known fact, of which the Court will
take notice, that the goods sold by both parties is
purchased by people of the better class, people who
are not likely to be misled by a confusion of the la-
bels in question.

Mr. Highbee, complainant’s witness, produced
or the purpose of showing confusion, testified (p.

K “Q* There is no question about your being
“able to distinguish one bottle from the other
“is there? A. Hardly.”

He also says on page 75 that if a person had
ookea at the complainant’s label he would hardly
e misled into buying Great Bear Water.
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After reading all the evidence we cannot find
that a single witness was produced to prove that he,
knowing the character of label used by the com-
plainant, was deceived by the defendant’s label.

POINT V.

The complainant has been guilty of
laches.

Complainant and its predecessors, for thirteen
years past, have been aware of the fact that the
defendant was selling water under the name of
“Great Bear Spring Water,” and that for seven
years it and its predecessors have been operating
under the name of “Great Bear Spring Company.”

In April, 1893, having ascertained that Great
Bear Spring Water was being sold in Syracuse and
that an advertisement with the picture of a bear
appeared in one of the local papers, complainant
wrote the defendant company, claiming that there
was an infringement of their “trade-mark” (Ex.
C20, p. 43). There was apparently no objection to
the sale of water under the name Great Bear Spring
Water.

In 1899, a second letter was written (Ex. C33, p.
100) complaining of an infringement of the trade-
mark, to which a reply was sent stating that the
defendant had no intention of discontinuing opera-
tions under the trade name “Great Bear Spring
Company” (Ex. C34, p. 101" This letter gives the
names and addresses of various persons connected
with the business, for the benefit of the complain-
ant, *if it desired to start proceedings to test the
right of the respective parties.

According to the testimony produced on behalf
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of the defendant, and as appears from the numer-
ous exhibits in the cause, it has been using its trade
name without interruption, for more than sixteen
years past, and that it has used the figure of a
polar bear continuously on certain classes of its
bottles for more than ten years (Ex. D20 to 31).
Complainant certainly must have known that
uring all these years the defendant claimed to be
rightfully entitled to the use of its trade-mark and
name, and that relying upon such right it was ex-
endmg its business, and expending thousands upon
thousands of dollars each year in advertising its

No attempt was ever made by it to ascertain its
rights until now, when it seeks to reap the benefit
or defendant’s industry.

In Saxlahner v. Siegel Cooper Co. et al., 91 Fed.
536, the labels and trade-name were very closelv
simulated, but the Court held that a delay of nine
years to prosecute constituted laches.

In Louis vs. Chapman, 3 Beav., 133, the Master
ot Bolls refused an injunction to restrain the in-

nngement of the copyright solely on the ground of
six and one-half years’ delay.

Where a person infringes a trade-mark,
a. 6880 ™%*h a show of right and justification,
inexcusable laches on the part of the proprie-

«,?r W wo’k a forfeiture of a trade-mark and
disentitle him to any relief whatever.”

Paul on Trade-marks, Sec. 106.

616" °~ Tlme, Dlstillerv Co- Casey, 104 Ky.,
ad ' PD®red that both parties claimed original

£Z ’ ’ Td “K* y Comfort”T a

in good faittltll I[he se{ectlon o} &gaarg E:%%
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was no intention on the part of either to wrongfully
appropriate the invention of the other. In consid-
ering the defence of laches, the Court said,

“As a matter of fact the parties for ten
“years have acted on the theory that their geo-
graphical position made it unimportant to put
“to the test who was technically entitled to
“this trade-mark. The appellees have stood
“still too many years with knowledge of the
“fact that appellant has been expending large
“sums of money in extending the use of and
“demand for this brand of whiskey and ought
“not to be permitted now to reap the benefit
“of the appellant’s industry and enterprise.”

The cases of McLean v. Fleming, 06 U. S., 257;
Memendez v. Holtz, 128 U. S., 514; Brown v. Mey-
er, 139 U. S., 546? cited by complainant’s counsel
in the Court below, on the subject of laches, do not
apply.

The established rule is, that where the person
who infringes a trade-mark, does so with a show of
right and justification, laches will work a forfeiture
of the trade-mark, but where the .trade-mark is ap-
propriated without show of reason and in fraud of
the proprietor’s rights, laches will not usually de-
feat the remedy by injunction.

Paul on Trade-marks, Sec. 106, p. 174.

Saxlehner v. Eisner, 179 U. S., 19.

Sanders v. Jacob, 20 Mo. App., 96.

Northcutt v. Turney, 101 Ky., 314.

Prince Metallic Paint Co. v. Prince Mfg
Co., 6 C. C. A., 647; 57 Fed., 938.

Even if the complainant would under ordinary
circumstances have been entitled to relief, it would
be inequitable to grant it now.



POINT VI.

The complainant is not entitled to
the aid of a coux*t of equity.

First— Because it fraudulently calls its water
a “lithia water.”

Second— Beqause it advertises and leads the pub-
lic to believe the water sold by it is bottled at its
springs, when in fact such water is bottled at New
York City.

Third— Because it adds commercial salts to its
water and calls it “Bear Lithia Water.”

Fourth— Because it fraudulently built up its bus-
iness and advertises its water as a medicinal water
and a cure for various diseases.

Fifth Becaue the business conducted by the
complainant is against public policy.

namJ'r .Cs'nPla'"ai't DOt only bv <*e use of its
ues th I W.a 1°¢ lts advertising matter contin-
contaL r , ' PUBE to bdieve that its Wer

. o it
1ts mei%g called gqlatg}latywaftelghlum as to warrant

On page 8 of Exhibit C42, they say,

“in 1,lan'V a‘fl ertise'1 Iithia waters are lithia
“irai y' Tbev CODtain none of the chem-

“int H “ With WhiCh Bear Lithia is teem-
“scien«fl WhICh *he ™°st ireful analyses of

“strated 7 meD baTe again again demon-



The average man knows very little or nothing
about lithium or about a published analysis of wa-
ter, and the impression intended to be conveyed by
this language is, that their water contains large
quantities of lithium salts. But knowing that their
water is about as lightly mineralized as any nat-
ural Spring water can possibly be, and knowing
that it only contains a slight trace of lithia, the lan-
guage is misleading and false:

On page 13 of the same exhibit they say, “Bear
Lithia is the one and only superlatively perfect
lithia water known to man.” On the cover of Ex-
hibit C24, the booklet which contains pictures of
various kinds of bears, appears the following.

“Here’s Health.” “Bear-Lithia.”

The only analysis of this water which was appar-
ently ever made for the complainant, and which is
the only one published by it, is that of Professor
Mallet, which shows .012 of a grain of lithium car-
bonate per imperial gallon. Mr. Sparks, and Mr.
Brooks, chemists, testify, that upon analyzing the
water they found only a trace of lithium, and Pro
fessor Stillman, a professor of chemistry in Stev-
ens Institute of Technology for thirty-five years and
one of the most prominent chemists in this country,
testified that he found only 0.010 parts per million
or 0.0005 grains per U. S. gallon.

Complainant did not even see fit to have its water
analyzed for the purposes of this trial to substan-
tiate their claim that the water contains tlie
amount of lithium advertised by them.

In view of the testimony of all of the physicians
and chemists on this subject and the statement of
Professor J. K. Haywood, chief chemist of the Unit-
ed States Department of Agriculture, to the effect
that it is a misnomer to call Bear Lithia Water, a
lithia water (pp. 531, 532, 539), it seems to us that
the use of such name and the publication of the
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analysis made in 1885, which does not apply to the
water sold now, is such a fraud as to warrant the
withholding of equitable relief.

2. Bear Lithia Water has always been advertised
by the complainant as being “bottled.at the
springs.” This statement appears on labels used
both here and in Columbus, used up to the time
of trial, and in fact bottles containing the same la-
bels were purchased during the trial. This state-
ment also appears prominently displayed on the
front cover pagfe of Exhibit C42, p. 115, and seven
times on the rear page of the same booklet; also
upon the bottle label on the front cover page of
the illustrated booklet C24, in use at the present
time; also in other parts of the same book, and on
all of its letter heads used up to the time of trial.

The story of Mr. Jennings (p. 119) that he over-
looked these misstatements and that it was first
called to his attention by the affidavits of the de-
fendant, is not entitled to very much credit when
it is seen how extensively this statement was made
in very nearly all of its literature, and particularly
on all the letter heads which he used continuously.
It is not reasonable to suppose that he, the man-
ager of this business, and having supervision over
the publication of all advertising matter would
overlook such an important statement. After the
filing of complainant’s bill hangers were displayed
in their windows with the picture of a syphon con-
taining a label whereon was printed “bottled at the
springs” (pp. 200 & 201), and it was admitted that
syphons were never bottled or filled at the springs,
hut that this work has always been done in New
York.

The publication of these false statements was de-
liberate, and made for the purpose of benefiting
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their business. It is common knowledge that in
order to get the best results from the use of a min-
eral water, it should, be obtained at the spring, be-
cause if loosely transported the minerals precipitate
and the water deteriorates considerably, but when
bottled at the springs it is not liable to substitu-
tion, or likely to deteriorate very much, and for that
reason if the public could be impressed with the
idea that the water is bottled at the spring, it would
work greatly to the advantage of the complainant.
That the purchasing public is interested in know-
ing whether mineral waters are bottled at the
spring is plain to be seen, from the testimony of
Walter E. Wells, complainant’s agent. He says:

«\a. Tes, sir, in my soliciting trade, if I come
“in contact with the Great Bear Spring Co.
“customers, I merely state one thing. Q. And
“what is that? A. That our water is a very
“much softer water, and I can say truly, that
“I do not and that I have not misrepresented
“in any way, anything about the water being
“brought here in tank cars or anything of that
“sort, I have never done that. Q. You make it
“a practice of telling every person whom you
“go to see that you bring your water here in
“tank cars, don’t you? A. No, sir, not neces-
sarily, I do not tell any person anything at all
“about bringing the water here in tank cars
“or anything of that sort unless I find it abso-
lutely necessary. If they commence to ques-
tion me about it, why, then, I do tell them,;
“I do not avoid the question. Q. In what in-
stances is it necessary? A. Well, up to two
“years ago it was not necessary to say anything
“at all about it, but just about that time, the
“Crystal springs were making a great display
“about their bottling the water at the springs.
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“And we were bringing our water from the
“springs in tank cars * * * and since that
‘time it has become absolutely necessary or it
“has come to a point now, where we have to tell
“the customers the way that the water is han-
“died, and to show them how carefully it is
“handled so as to avoid the possibility of con-
“tamination, and so for that reason I find it
“necessary on occasions to tell them that it
“comes here in these glass lined tanks. Q. That
“seems to be quite an important thing in the
“water trade, is it not? A. Our competitors
“have made it so. Q. Oftentimes these people
“you go to see, would say, “Now, the Crystal
“Springs Co. (ring their water here im bot-
“tles from the spring?” A. Yes, sir. Q. And
‘you would have to go into an explanation as
“to how your water is brought from the
“springs? A. Not necessarily, I merely state
to them that they do, and if they ask me a
“pointed question ‘do you?’ I tell them the way
“we handle our water. Qf They sometimes ask
“you if you bring your water in glass bottles,
don’t they? A. They ask me if we bottle it
“at the springs.”

For several years according to this testimony
the question as to whether the complainant bottled
its water at the springs has become very important
in the transaction of their business, and still peo-
ple were led to believe that they were receiving wa-
ter which was bottled at the springs. And in one
of the booklets (Ex. C24) they say, “We can ab-
solutely prove that every drop of water sold by the

ar Lithia Springs Company * * * is brought
in glass from our springs at Bear Lithia. * * *”

° they tell the plain truth here about the matter,

m any other place, or do they say in any place
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that the water is brought in tank cars? No. This
again is a statement made for the express purpose
of and calculated to deceive people into believing
that the water is bottled at the spring, as their la-
bels, letter heads and other literature states. No ohe
reading the above statement would ordinarily con-
strue it to mean anything else than that the water is
bottled at the springs in the bottles which are sold
to the trade. It must be read in its common and or-
dinary accepted meaning, and it requires a wonder-
ful stretch of imagination to say, as the complain-
ant attempts to do, that its steel enamel tank cars
are bottles and that therefore no fraud is commit-
ted. *

In Kraus v. Peebles & Son, 58 Fed., 585594,
Judge Taft said: “The manifest advantage, which
distillery bottling has in the bottled whiskey trade,
arises from the improbability that a distiller bot-
ling whiskey at his own distillery warehouse would
bottle any whiskey but that which he has distilled/’
and he refused the injunction upon the ground
that this advertisement was a misrepresentation.

The Vice-Chancellor held that the argument of
Judge Taft appeals with equal force to water, and
found the complainant guilty of fraud.

3. Complainant is guilty of fraud in calling some
of its waters “Bear Lithia Water” after adding
commercial salts thereto.

Mr. Jennings, on page 130, says:

“Q The watqr that you call vichy has some-
thing added to it, has it not? A. Yes, sir. Q
“After it comes to New York? A. Yes, sir.
“Q. And the water that you call your carbon-
“ated water has some ingredient added to it
“in order to call it carbonated water? A. Yes,

sir. Q, Aside from the gas you use in it? A.
“Yes, sir. Q. The water called seltzer water,
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“has something added to it? A. Yes, sir, we
salt the Bear water which is contained in the
“syphons, the Bear vichy and the Bear seltzer
in syphons, they put some salts in that water,
“but I don’t know that they do it in the Bear
“carbonate water. '* * ¥

This according to the cases hereafter cited is
sufficient to defeat complainant’s right to relief.

4. Complainant has always advertised and still
advertises its water as a remedy and cure for va-
rious diseases and these claims it has never ceased
to make. Exhibit C40 contains the following state-
ment on the front page:

Nature’s own remedy. Cures kidney and
“bladder troubles, uric acid, gout and rheuma-
tism, phosphoric deposits, inflammation of the
“bladder, dropsical affections, brick dust de-
posits and all forms of dyspepsia which arise
“from non-assimilation of food such as heart
“burn, flatulence, sick headache, and a sense
“of fullness after eating.”

In the same booklet it is also claimed to be a rem-
edial agent in the treatment of diseases of the urin-
ary organs, nervous dyspepsia and albuminuria, a
so vent of stone in the bladder; that it contains val-

abl” constituents which peculiarly adapts it to the
relief of kidney, liver and urinary diseases; that it
is a remedy for almost any disease where an altera-
** bas been observed to have

. eneficial effects in consumption cases (on

p_ ); that its solvent properties make it an invalu-

tronhTe<”if°r Phosphoric «*Posits, gravel and all

. R ) , .
%Bgﬁggd It<)y uricke%(czlil(]fy ladder and urinary organs



“Babies have been brought to the springs ill
“almost unto death with cholera infantum.
“They have been invariably cured in thirty
“days. Physicians are recommending it large-
ly for all these sufferers” (on. p. 11).

y Exhibit C41, claims it to be a remedy for incipi-
'A M M jase; aprompt and sure cure for dyspepsia
(on p. 6) ; that astonishing recoveries have been
had from the use of the water in neuralgia, acid
stomach, female complaints and many other intrac-
table diseases and for -ulcerations of the stomach.

Exhibit C42, on page 6, reads,

“It is a water which washes away the ills of
“man, if man will let it. Acid dyspepsia, ner-
“vous dyspepsia, gout, rheumatism, albumi-
“nuria, all these are truly, surely, dissipated,
“driven off by the free and exclusive use of
“Bear Lithia Water. Bright’s disease is
“nipped in its incipiency. The organs are
“renovated, rendered whole, capable and fit
“for their natural offices.”

On page 7,

“If you have urinary troubles, Bear Lithia
“will absolutely eradicate them, if you are
“whole ‘twill keep you whole. It is a certain
“preventative as well as a positive cure. Fever
“germs— typhoid, malarial or others— cannot
“affect the delicate inner organism of one
“whose drinking water is exclusively Bear
“Lithia.”

Exhibit C24, on page 4, reads,

“While Bear Lithia Water possesses remark-
able medicinal qualities, it is often supposed
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“that by these medicinal qualities.it becomes
“not a table water but purely a medicine. This
“is an erroneous impression, as the natural
lithia in the water dissolves and washes away
“any uric acid or tendancies toward liver,
“bladder or kidney trouble.”

It is not contended by the complainant that they
do not continue to make the claims contained in
the various booklets above mentioned, but their
vhole defense to the charge of fraud was an at-
tempt to show that their claims were well founded.
Mr. Jennings in his testimony says that they were
m the habit from time to time to have booklets
printed for the purpose of advertising their busi-
ness and as they ran out would supplement them
by new styles.

Exhibit C42 was prepared exclusively to adver-
tise the medicinal qualities of the water and Ex-
hibit C24 was issued, as is apparant from the lan-
guage above quoted, to inform the public that it
was not only a medicine and a cure for the various
diseases claimed by it, but also a table water.

Complainant’s letter heads, all of which were

used after these.proceedings were brought, contains
tne following language,

“Natures own remedy. Cures kidney and
ubladder troubles, uric acid, gout and rheu-
matism, phosphatic deposits, inflammation of
the bladder, dropsical affections, brick dust
deposits, gravel, albuminuria, cholera infan-
um, malaria and all forms of dyspepsia.”

Com ply made a desperate but futile effort
su stantiate the truthfulness of some of its

Water ** ~ ~ (CUrative Powers of Bear Lithia



Mr.. Turner was called to testify as to its value
for nephritic collie from which he suffered many
years ago. From his testimony it appeared that
lime stone water did not agree with him; that by
using Bear Lithia Water his condition was re-
lieved temporarily, and that as soon as he went to
his own home, or went to Texas, and drank the
water at those places, the attacks were renewed
and he was obliged to return and drink Bear Lithia
Water. But he says that for the past sixteen years
he has been very careful in the choice of his waters
and although he does not use Bear Lithia Water,
but only occasionally, he does not suffer from his
former condition. Surely it cannot be said that
he was cured by the use of complainant’s water
any more that he would have been cured by the use
of another pure spring water which was not a lime
water.

Joseph F. Hall, a friend of Harry Dickinson, a
former proprietor of complainant’s business, and
who furnished a testimonial several years after his
imagined cure by the use of Bear Lithia Water says,
that he was informed by his physician, that he was
suffering from some kidney trouble, passing con-
siderable blood in his urine; that he had been using
medicine prescribed by his physician for several
weeks and then started in to use Bear Lithia M ater,
and found that within a few days the blood dis-
appeared and he now claims to be cured. It is just
as reasonable to suppose that the medicine pre-
scribed by his physician, was the cause of the bet-
terment of his condition, and possibly more so,
than that it was because of the use of the water.
Very little reliance can be placed upon such testi-
mony, as there is no fraudulent vendor of nos-
trums or quacks, who cannot produce people, and
testimonials from people who honestly believe that
they have been cured by the use of their fraudulent
concoctions. .



41

Brice Martin, a druggist who claimed to have
been suffering from uric acid trouble and albumi-
nuria, and who said he knew that he was so suffer-
ing because he could get no insurance, and had
made tests, of which he apparently knew nothing
about, claimed that he was feeling very much better
since using Bear Lithia Water, but that he had
made no further tests and does not know whether
he is cured.

Dr. Wolfe, a physician resident at the springs
and produced by the complainant, for the purpose
of proving the curative powers of Rear Lithia Water
was asked whether he had used this water in the
treatment of people suffering from kidney and
urinary troubles, bladder troubles, dyspepsia, »out
rheumatism, uric acid, diatheses, eczema, gall stones
and the other ailments numerated in the various
booklets above mentioned and he answered that he
had in a great number of them. On cross exami-
nation he was asked (page 427): Q. You don’t

claim that this water is a for all the diseases
you have mentioned, do you? A. No sir, and noth-
ing like o remedy is a cure for all diseases I

have mentioned. Q. Don’t you know that the Bear
» , Water people claim that it is an absolute
-re. A I don’t know that they do, if they do,
the.y are claiming that which cannot be true Q You

PeaU Th: i Undertake to cure anybody by the of
suirmt-1thU 'Tater Wh® was suffering from con-
tion be“” "7~ y°U? A- No sir’ not eonsump-
atallb T believe there is a“y cure for it
would , , °° Page 428 he says: Q' Xow Doctor
aont ' 1 SUaraatee to cure anyone suffering from
itmiahtm-t * Water al°ne? A' well now,
not f,I tlgatetheSymptonlS- Q' Butyouwould
I IS to"re? A. Not unless it was a

anren™ 1 «386" Q' WouH you guarantee to cure
offering from rheumatism by the use of
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the water alone? A. If used freely the water
would have a decided benefit upon the patient, but
I would not undertake to cure. On page 433 he
says: Q. Then you don’t say that Bear Lithia
Water will cure any of these diseases, do you? A.
No sir, I would not say that, Q. What you do say
is, that it might be useful in aiding in the cure of
any particular disease? A. Yes sir, I might say
that. Q. That is Bear Lithia Water would be just
as useful in that respect as any ordinary pure water
would be? A. Yes sir. Q. And that is true (all)
is it not? A. Yes sir.

In speaking of the treatment of persons suffering
from Bright’s disease by the use of this water he
said that ordinarily he would avoid the use of lime,
but when his attention was called to the fact that
lime substances were the principle ingredients of
Bear Lithia Water he qualified his previous state-
ments and said: Q. Then why would you prescribe
Bear Lithia Water in the treatment of that disease
(incipient Bright’s disease) ? A. Because the water
is very light, it is very pleasant to the stomach, and
I prescribe it in preference to the other water.

Dr. David Sherman, called by the complainant,
for the purpose of showing results in the treatment
of diseases by the use of Bear Lithia Water, which
he says he has prescribed in several cases, says that
his attention was called to Bear Lithia Water in
1902, that he was looking around for a lithia water
which could be purchased at a reasonable price. He
has never examined the analysis of the water, does
not know what minerals are contained in it, or the
quantity of lithia contained in it. Thé minimum
dose of lithium generally prescribed by him is from
three to five grains three times a day. P. 467: In
acute cases he says that he would prescribe large
doses of lithium and in chronic cases a lithia water
because it contains smaller quantities of lithium.
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'4 .8 ,You do not consider Bear Lithia Water
would hare effect upon acute attacks? A. It has
a very good effect but not sufficient to overcome the

sTvThaTffh'~ fIjaInS P'469: Q' You would not

o*rfghis & - .. I skt Gas

therejs no cure for Bright’s disease. Q. And it
i 77 i %
Lid tt-' A. It waobu us'.:g acc as to more or less
T Z Z 7 ™ acid condition- Q- *»
« 2 12 o« w0 of Bright’s di-
SW- P' 471; Q- You do not con-

{3 3

Z oT rT oir fOrm

era’ls admitted_ that all the min-
erals contained in this water have a recognized
erapeu ic value that he was familiar with the
t o af -11 the suits in Bear Littt

’ (oU < not sa7 why the water should have

Vafin  a- be“efldal effect “ the treatment of the
various diseases mentioned by him than any otter

H

thZ d°hn TIl,'Iberg’ <omplainant’s witness, says
inZ atffiZth f LitMa Water " hiS “

believes Z i *m goUt and rheumatism. He
cinal vl 1 6 Salts m combination are of medi-

eT ptZ lbZ WZ ar a ~ At-
water has any {)ryoU say. that ‘his
lithium dffect n}edlcmal ecause of the
ucmum contalne i

do®not keCaUSe °f the 1itMum -ntatednin 7 £
A dad * 5 tie
18 effective in certain di-

“ 18 effective and that it has a

combination fZ °
sections wefiV ie 7

diuretic’ effect

Plain to be seeZ h Z 1™ 1m Wh°8e te,sti'riol-> i,: is
says that Bear lela ate “s Pr° fesSltma¥ exPert,
ater is a pure water com-
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bined with medicinal substances, such substances as
are efficient in the cure and alleviation of disease.
In speaking of the use of Londonderry water by him
he says (p. 491), A. I did prescribe it to get its lith-
ium effects because it has lithium salts in combina-
tion with other salts, just as nature has prescribed
it— nature has taken a very small quantity of lith-
ium and placed it in combination with other salts.
Why? Because that is nature’s formula, nature has
placed it in such combination, nature has backed it
up with these other salts so that it has made* it and
makes it efficient in the cure and amelioration of va-
rious diseases. (Court, on p. 492) : What do you
mean by the term nature prescribes? A. Well, we
try to copy nature as far as we can in the treatment
of disease. Q. You don’t mean to give me the im-
pression, do you, that nature has written a partic
ular prescription for that water? A. I think nature
has so arranged it, that that water has been pro-
duced. How else can we explain it? * * * Q- is
it produced for a particular purpose do you sup-
pose? A. That is dependent on how much you be-
lieve in Providence. (Court, p. 499) : Q. What in
your opinion taking that analysis would you feel
would chre incipient Bright’s disease? A. There is
a possibility that it would assist it, and as far as
any remedial measure would go, for the cure of in-
cipient Bright’s disease, it is possible I say it would
assist it, so that it would disappear, in its incipient
stage, of course, it would pot cure it when the dis-
ease was further established. Q. Would not any
pure water have the same effect as this water? A.
Not in my opinion because it is not alkaline, it is
neutral. Q. Whether any alkaline water? A. Pos-
sibly another alkaline water might act as well.

Dr. Ernst E. Smith, their last expert, only testi-
fied that it is consistent with the mineralization of
Bear Lithia Water as revealed by Professor Mallet s



analysis that it possesses medicinal value. Q. What
do you mean by consistent, that is a thing I don’t
quite understand? A. I mean, your Honor, that a
water presenting the mineralization that has been
presented by this water may possess an ordinary
action in those diseases *and those diseased condi-
tions, that is, its mineralization does not preclude
its being of medicinal value.

He said That he considered medical guidance nec-
essary in the treatment of diseases, that it requires
a careful examination of each patient to diagnose
the cause of his disease and that it would be abso-
utely essential to do so before recommending the
use of a mineral water. It would be improper, he
says, for a person to treat himself by the use of a
mineral water as it might be dangerous in acute
conditions, which are subject to rapid variations
(p. 521). On page 526 he says that there is no
specific that is of advantage in chronic rheumatism
and on page 720 he says that there are various
orms of kidney diseases and that he would not
contend that these various forms could be cured
or are even curable. Q. Do you judge of the thera-
peu ic value of this water from its analvsis or from
he use of that water? A. Well I have not ex-
pessed any actual opinion as to the value of this

1. r’ at 18 as to its composition, I only say that
te,rr-!' ? comPositio11 is concerned it is consis-

with its being of value in certain conditions.

of tho° PPoS<id 40 the medical testimony on the part
the r <''l, amailt>fm,i the admissions by all that
the complam "t claims its water as a cure for va-

the testieaSeS WhICh are ‘n faCt incurable, we have

and cJ?ve°n7,of IDOrtorS Pr°derick’” McLoughlin
standing-""t1 P " cians of long and reputable
ZANEAN N N

1ii.made a
Litltlia w + careful study of the analysis of Bear
* ater and are familiar with the therapeu-

that
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tic and chemical effect of all its ingredients. When
questioned as to the various diseases enumerated
in complainant’s literature, they all testify that
Bear Lithia Water is not a cure for any of the dis-
eases which complainant claims its water to be a
positive cure for and that it would be no more bene-
ficial in the treatment of any Of those diseases than
any ordinary pure water.

But it is not necessary for the Court to look to
medical testimony alone for guidance, it can take
notice of the facts of medical science which are
known to intelligent persons, although not edu-
cated as physicians and we all know that the com-
plainant cannot cure incurable diseases. We can-
not express our views on this subject more aptly
than by referring to the language of Vice-Chancel-
lor Bergen in his opinion:

“The modern law of unfair trade is a perfect
“superstructure of the ethical principles found-
ed upon the basis of all ethics * * * hon-
esty. In no class of cases is the rule that he
“who comes into a court of equity must do so
“with clean hands more rigidly applied.”

Hopkins on Trade-marks.

In the Pepper Whiskey case, Krauss vs. Jos. R-
Reebles Sons Company, 58 Fed. Rep., 584, com-
plainant advertised its whiskey as a straight whis-
key bottled at the distillery. It was, however, adul-
terated or mixed with a better whiskey, but the
Court held that this made no difference, and that
inasmuch as complainant’s advertisement was un-
true in that respect an injunction was refused.

" In Manhattan Medicine Co. vs. Wood, 108 U. S.,
218, one of the leading cases in this country on this
subject, the Court said: “It is not honest to state



that a medicine is manufactured by Moses Atwood
when it is manufactured by the Manhattan Medi-
cine Company,” and for this reason refused an in-
junction.

Starey vs. Chilworth Gunpowder Co., L. R. 242
i>. D., 90, resembles the Pepper Whiskey case

In Reed vs. Connell, 120 Mass., 477, plaintiff
sought to establish the right to the words “East In-
diap as applied to a remedy. An injunction was

mT ° R " aS *he CoUrt said>™ch language
there16 PnbhC t0 belje' e that the medicine was used

J " f ldea, ™ 25 Mo. App., 123, a trade-
mark was claimed in the words “fruit vinegar” and

it was found that fruit entered into its composi-

te 7,to an insignificant extent, it was held that
the complainant practiced a clear deception and an
injunction was refused.

Cited with approval, 187 U. S., 528.

1" hjrm ce Mfg. Co. ys. Prince Metallic Paint Co,

thprp mo ’ > an miunctlon was refused because
to the nin a “ 1S8tetement made by the plaintiff as

N T™ ™ o b“ avv "

the”Court said b”

And although the false article is as good
“mihlic f "tvo® 6 the priTileSe of deceiving the

“gﬁl}ﬁgg{ of cofitincfbe Peneflt is not a legitimate

An.injunction was refused in Pudding vs. Horr
madea t nSh47\ b“ aUSe.a false " m ent was

In Worn 6 m°de m wblch tea was procured.
" orden Cal. Fig Syrup Co.” 187 IT <

13 [13 " ¥* o
mark, name, Syrup off Figsh,e it aplf)eg}ee(frﬁgaet
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figs were to a limited extent used in the prepara-
tion, but Justice Shiras said:

“Our conclusions are that the name ‘Syrup
“of Figs’ does not, in fact, properly designate
“or describe the preparation made and sold by
“the California Fig Syrup Co., so as to be sus-
ceptible of appropriation as a trade-mark,
“and the marks and names used upon the bot-
“tles containing complainant’s preparation and
“upon the cartons and wrappers containing the
“bottles are so plainly deceptive as to deprive
‘the complainant of relief by way of injunc-
tion.”

In Cal. Fig Syrup Co. vs. Stern, Circuit Court
of the United States, Eastern Dist. of Michigan,
April 1, 1895, affirmed in 73 Fed., 812, it was held
that Syrup of Figs contained but a small propor-
tion of fig juice, which has no considerable laxative
properties is deceptive and deprives one so using it
to any claim to equitable relief.

The statement on a package “chicorien kaffee aus
der fabrik von E. B. Muller & Company in Roul-
ers Belgien” was held to be misleading and unfair,
where the facts showed that the chicory root was
only harvested in Belgium and the other processes
done in the United States.

Scheuer vs. Muller, 74 Fed. Rep., 225.

“The specific complaint is that the public,
“by the latter product, believing the complain-
ants mill is still running at Minneapolis, and
“that said product is made by complainant at
“said mill. * * * It may be that the rolled
“wheat produced at the complainant’s mill at
“Akron, Ohio, for instance, is just as good as,
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“or even better, than that * * * made at
“the original mill in Minneapolis. But the
“product of the mill of Akron, Ohio, is not the
product of the mill at Minneapolis. A court
of chancery cannot reserve for complainant
“the benefit of an impression on the trading
. “public which no longer has any basis in fact.
I cannot declare a right in the complainant
“to have people continue jn the belief that the
“Pettijohn California Breakfast Food, now
““m_zﬁ‘lieted by it, is made at a Minneapolis
mill.

American Cereal Co. vs. Eli Petti John
Cereal Co. "

In Schmalz vs. Wooley, 12 Dick. Ch., 303, the
Court cites with approval the language used in the
case of McAndrew vs. Bassett, 4 De G., J. & S.?380:

“The essential ingredients for constituting
jan infringement of that right probably would
“be found to be no other than these, first, that
“the mark has been applied by the plaintiffs
properly— that is to say, that they have not
“copied any other person’s mark and that the
“mark does not involve any false representa-
tion; secondly, that the article so marked is
‘actually a vendible article in the market, and
thirdly, that the defendants, knowing that
itto be so, have imitated the mark for the pur-
t° se of passing in the market other articles
of a similar description.”

Johnson & Johnson vs. Seabury & John-
son, 61 At. Rep., p- 5.

“But the defendant sets up another defence.
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“They recriminate. They charge that what-
iigYgj« reputation the complainant’s stove ac-
quired on the market, has been established hy
“falsehood and deception. They allege that the
“stove which the complainant calls ‘Portland/
“and sells under that name, is, in all respects,
“identical with a stove known as the ‘Canopy/
“and which has been on the Newark market
“for a long time, and is now sold by dealers in
“Newark for less money than the complainant
“sells its stove for. The charge, it will be per-
ceived, is that the complainant is selling its.
“stove under a false name. There can be no
“question that a complainant who seeks judi-
cial protection in a case of this kind, must, to
“succeed, come into Court with clean hands
“and a pure conscience, nor that it will he the
“duty of the Court to refuse him protection
“against the fraud of his rival if it appears
“that he is himself committing a fraud on the
“public. No such thing as an exclusive privi-
lege to defraud the public is known to the
“law, and no man can successfully assert a
“right to judicial protection for profits derived
“from a business carried on in such manner
“as to deceive and cheat the public.”

Van Horn v. Coogan, 7 Dick. Ch., 380.

“Indeed, it may be doubted whether either
“of the parties to this controversy has any pe-
culiar claim to the favorable consideration
“of a court of equity. They both practice, to
“a certain extent, a deception upon the public.
“The articles sold by each is probably the same.
“It is not claimed to be any more or less than
“Holland gin, well known as an alcoholic bev-
erage ; and yet each party advertises and of-
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“fers it for sale as a medicine. The defendants
“announce that it is a ‘superlative tonic, diur-
etic, anti-dyspeptic and invigorating cordial.7
The plaintiffs call it ‘an invigorating tonic
“and medicinal beverage.7 The defendants as-
sert in their labels that it has extraordinary
“medicinal efficacy, and the plaintiffs that ‘it
“has no equal,7in numerous specified diseases.
“Its real name, ‘gin,7is not mentioned. It is
“called everything else but what it is. It is
“not a tonic, or cordial, or medicine of any
“kind, within the ordinary meaning of those
“words, and the word ‘schnapps7 itself, what-
ever may be its signification in the countrv
from which it was imported, is not generallv
“known to mean gin, and therefore, the repre-
sentations of the parties as to the nature of
the article are calculated to deceive. It may
be a very good article of gin; and gin, like
every other alcoholic beverage may, and prob-
ably does, possess some medicinal properties
“which in some cases, properly prescribed and
“taken, may be beneficial to the human sys-
tem ; hut to palm off this or any other liquor
“in common use exclusively as a medicine and
“a specific for certain diseases, under names
~not generally understood by the community,
“is a species of fraud which a court of equity
should not be called upon to protect.7y

Wolfe, et al. v. Furke* et a?.. 56 N Y Ren
115. ’

The use of the word “Habana7 on a label of cig-
ars which had Havana tobacco for a filler only is
such a misrepresentation as will defeat the manu-

8 *° Protection against infringement
of ms label.

Solis Cigar Co. vs. Pozo, 16 Colo., 388.
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A trade-mark in Spanish of cigars made in New
York indicating that they were made in Havana is
not one that equity will protect even though it
might be easily seen from the revenue stamps on
the boxes that the cigars were of- domestic manu-
facture.

Palmer vs. Harris, 60 Pa., 156 5100 Am.
Dec., 567.

An advertisement, “The great smallpox and diph-
theria cure and preventive. Cures the worst cases
without marking,” etc., was held to he such a mis-
representation as to require the Court to withhold
its aid from the party using it.

Houchens v. Houchens, 95 Md., 37; 51 Atl.,
822.

Clearly after reviewing all the facts, the com-
plainant has by its own showing convicted itself
of fraudulent conduct.

5. The complainant’s business is conducted m
violation of public policy.

Our act regulating the practice of medicine and
surgery, General Stat., page 2081, Section 5, pro
scribes certain requirements necessary for the prac-
tice of medicine in this State. Section 34 of the
same act, provides, that any person shall be re-
garded as practicing medicine within the meaning
of the act, who shall prescribe, direct, recommend,
advise, apply, give, or sell for the use of any per-
son or persons, any drug or medicine or other
agency or application for the treatment, cure or re-
lief of any bodily injury, infirmity or disease.

In Dr. Miles Medical Company vs. The May Drug
Company, No. 610, March Term, 1895, of the Cour
of Common Pleas, Allegheny Co., Pa., Mao Fab-

lane , J., said:
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“Aside from the general question of public
“policy this State has by its statute regulat-
in g the practice of medicine, attempted to pro-
ject the public against charlatans and quacks
“and thus declares its public policy, that no
“one may habitually prescribe medicines for
“the public without certain qualifications. It
“also by these statutes recognizes the science
“of medicine and the necessity for a course of
“study. The plaintiff may not be liable for
“a violation of these acts, but its business is
“against public policy. Its ‘medical experts’
“are attempting to prescribe at long range. The
“attempt to diagnose cases of heart disease, for
“example, without a physician’s examination
“cannot be too severely reprobated. We do not
“need to be told by medical authority, our own
“knowledge informs us that not only a careful
“examination but great skill is needed to detect
“the numerous valvular and other diseases of
“the heart. Further any intelligent, thought-
ful person knows that many of the symptoms
“listed by the plaintiff are cpused by other dis-

eases or disorders. For one sick to diagnose
“his own case is the heighth of folly, yet this

plaintiff advises the poor deluded victim to
“pass upon subjects often baffling the highest
medical skill, to settle the nature of the dis-
ease and to then take Dr. Miles’ nervine or
heart cure, or some other high-sounding prep-
arations of unknown ingredients, recommend-
ed in glowing testimonials.

Although these defences were not set up
“m the answer, when it appears that the plain-
stiff’s business is based upon misrepresenta-
“tions, or when it appears, as we find upon ex-
amining the pamphlet sent out with its medi-

cines that it is violating a criminal statute



“and is conducting a business contrary to pub-
lic policy, it needs no authority that it is the
“duty of the Court to deny it relief.”

The complainant, on the label as registered by it,

which is the same label used on some of its bot-
tles, gives directions as to the use of its water.
Mr. Jennings, its manager, page 148, testified that
they receive letters from people making inquiry as
to the curative powers and properties of their wa-
ter and that these letters are answered by a repre-
sentative of the company, who is not a physician.
« Upon all the grounds above stated, we respect-
fully submit that the defendant is entitled to use
its trade-mark and trade name and that the de-
cree of the Court of Chancery, dismissing complain-
ant’s bill, should be affirmed.

WELLER & LICHTENSTEIN,

Solicitors for and of Counsel for
Respondent-Defendant.
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in Chancery of New Jersey

BILL OF COMPLAINT.
10

To His Honor William J. Magie, Chancellor of the
State of New Jersey *

Humbly complaining, showeth to your Honor
your orator, the Bear Lithia Springs Company, a
corporation of New Jersey :

1. Your orator is a corporation organized under
the general corporation act of New Jersey, by cer-
tificate filed August 16th, 1899. Immediately upon
is ormation there was transferred to it the
possession of certain springs near Elkton, in the

a e of Virginia, together with the established

usiness of bottling and selling water from said
Ia ff’.Ujder the name of '‘Bear Lithia Water,”
been 6tradf mark of a figure of a bear, which had
business °f maily yearS m connection with said

V\%ﬂ(‘.ﬁ Yl!? ,6 nght to Use the labels and designs
which had been theretotore used 1n connectfon
ever since8its fa***** Water; and 3™ur orator has
extensively gt r A~ “ 1. °D 8aid business
an& W1 9 E}}({ton and m Ele city o§a]§ew York

T *he UmtedStat«, and has also

trade-mark 11ifT ‘° countrie8>usi“ g said

water under and Sellin« the
Samplesof ru ,t mame  B«ar Lithia Water. «

*« trade mark * ~ USed by your orator>showing
Water Comlan S * and by the Bear Lithif

»dmadep& onh L nfCGSSO’ are to
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2. The s”le of water from said springs began
many years ago under the name of Bear Spring
Water, by the then owners of the springs, namely,
Adam Bear and Henry A. Bear, and the water at
once acquired a high reputation as a table water,
which it still retains. About twenty years ago, it
was found by analysis to contain lithia, and the
then owners who had acquired from Adam and
Henry A. Bear the right to take the water from the
springs and to sell it, under the name of Bear
Spring Water, changed the name to “Bear Lithia
W ater,” under which name it was thereafter sold
by the successive owners, including your orator,
of the springs and of the business, trade-mark and
labels.

3. In June, 1891, the said title and business were
vested in the Bear Lithia Water Company, a cor-
poration of Virginia, by which company the trade-
mark which had been for some years theretofore
used by the company and those from whom it de-
rived title, was registered June o9th, 1891, in the
office of the United States Commissioner of Patents.
A copy of the certificate of registery and of the
trade-mark is annexed to and forms part of this
bill.

3. The said trade-mark, together with the prop-
erty in said spring and business of the Bear Lithia
Water Cpmpany, was transferred to your orator,
and your orator has ever since conducted the busi-
ness.

4. Your orator and those from whom it derived
title, have liberally advertised said water, and it is
a water of high quality and value for table use, and
its reputation under the name of Bear Spring Water
and Bear Lithia Water was established many years
ago, and the trade in it has grown to large dimen-
sions, especially in the city of New York and ad
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joining territory, where the wateris regularly de-
livered to customers by wagons.

5. In or about the year 1894, several persons
formed a partnership in the County of Oswego, in
the State of New York, under the name of the
Pure Water Supply Company, and began to put
upon the market bottled table water obtained by
them from some source in the County of Oswego, 10
which they called the Great Bear Spring. On the
18th day of April, 1899, some of the proprietors of
the business formed a corporation under the gene-
ral law of New Jersey, by certificate filed on that date
under the name of the Great Bear Spring Company,
and began to sell bottled water, delivered the same
in wagons, in and near the city of New York in
competition with your orator. For some years past
sai company has not been supplying its customers
trom said spring, but from another spring at a dis- 20
tance therefrom.

. Soon after the formation of the Pure Water
uppy Com ply, it became known to the Bear

) ater Company, the predecessor of your

bitin« <thaV he Pure Water SuPP}y Company was
hp? .*° USe SOme labels with a picture of a

iJ ’A . 1* 1ther resPects resembling the labels
0 0iPreV1°USly m USe by the Bear Lithia Water
markTn,» 2 infrinSing UP™ their trade- 30
(W d+the7 Warned the Said Pure Water Supply
Tat S ‘0 refrr frora suoh thereafter
of said 1ah i1SInfOrmed aDd l,elleves that the use
most if nntS ,7as/ orso“ e time discontinued on
althoutri, k,, ,? ’ oi tbe Packages of said company,

«os and L¥ US6 °f the WOrd “Bear” on its bot-
“Bear” in “bsequeutly by the use of the word
panv and "ame of the Gl'eat Bear Spring Com-

K e 4 * ‘¢t bOttte>-1 in the deliption of
’ Ustomersof your orator and others were 4C
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deceived, and the public purchasing table water
were in some cases led to believe that the water
sold by the Great Bear Spring Company was that
of your orator.

T. During the last few months the Great Bear
Spring Company has renewed and increased its use
of the representation of a bear upon its labels, and

10 has begun the extensive use of labels resembling
your orator’s, with the fraudulent purpose of ob-
taining the benefits of the reputation of your ora-
tor’s water. Samples of the labels recently used on
bottles of water sold by them in the city of New
York are annexed to and made part of this bill
The Great Bear Spring Company has also recently
advertised its water, printing, in connection there-
with, the figure of a bear in advertising pamphlets,
calendars, and other advertisements, and has caused

20 the figure of a bear to be placed upon the wagons,
with the fraudulent purpose of obtaining thereby
the benefit of the reputation of your orator’s water,
and of inducing the public to buy the water sold by
said company under the belief that it is the water
sold by your orator. Your orator is informed and
believes, and therefore charges, that the Great Bear
Spring Company is about to place the figure of a
bear on the coolers furnished by it to its customers.

30 8. By the use of the word “Bear,” as applied to
the water sold by it, and by placing the word ‘‘Bear
and the figure of a bear upon the labels, bottles,
receptacles and wagons, and in its advertisemen s
the said Great Bear Spring Company has mjurefl
your orator, and is now injuring your orator m |
business of selling potable waters, by reason ot
fact that the public has been induced to Purc“a®
the water of the said company under the belnt tnh 1

it was Bear Lithia Water.
40 9. Your orator submits that the use of the word
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“Bear” as applied to potable water sold by the said
Great Bear Spring Company, and the use of the
figure of a bear and the word “ Bear” upon the
labels, bottles, receptacles and wagons, and in its
advertising matter, it is unfair competition with
your orator. Your orator has requested said Great
Bear Spring Company to refrain from such use,
and said Great Bear Spring Company has refused
to comply with said request, but has continued and
increased such use.

All of which matters and things tend to the mani-
fest wrong and injury of your orator.

Forasmuch as your orator has no adequate remedy
at law, and can only be relieved by this Honorable

Court, to the end, therefore, that the said Great

ear Spring Company may answer, without oath
e premises, and that it may be restrained from
the use of the word “ Bear” as applied to the water
80 by it, either in its corporate name or other
wise, and from a use of the word “Bear,” and
rom t e use of the figure of a bear upon the labels,

es, receptacles, coolers and wagons, and in its

suHiFn fh ~ A~ and that yoUr orator may have

“a‘S'hbe equitdbie; th6r relief in the as

siderea “ Please / °»r Honor, the premises con-

Q ,,’ . Srant unto your orator no$ only the
BearSnWnt °n iujunction directed to the said Great
ZTthf mpay ’ and restraining it from the
sodby t JdY . r ” 38 api>lied t0 the waters
the use of th ' fi1l0“ th<S USe of the word ‘Bear,” or
°f & bear upon its labels,

ties, receptacl

them and from ’ V ® 0“8 °r coolers’ or either of

from the useof th” “« T “,* advertisements, and

figure of a bear “Bear” and the use of the
‘0 the advert! 7 Way wha‘Boever as applied

i0

20

advertisement or sale of drinking water, but 40
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also £he State’s wri| pf subpoena addressed to the
Great Bear Spring Company commanding them
on a certain day and under a certain penalty therein
expressed, to appear before your Honor and to an-
swer the premises and abide the order of the Court.

And your orator will ever pray, etc.

COLLINS & CORBIN,
Solicitors of Complainant.

EXHIBIT I.

No. 19,672.

The United States of America.
To all to whom these presents shall come:

This is to certify, That by the records of the
United States Patent Office it appears that the Bear
LithiaWater Company, of New Y ork, NewYork, and
Bear Lithia Springs near Elkton, Virginia, a cor-
poration organized under the laws of the State of
Virginia, did, on the 8th day of April, 1891, de
posit in said office for registration facsimiles of a
certain trade-mark for mineral water, and the date
of the receipt thereof was duly noted and recorded;
that on the 8th day of April, 1891, it deposited
therewith a statement and a written declaration,
under the oath of A. G. Dickinson, an officer of
said corporation, copies of all of which are hereto
annexed, and the said corporation having made the
payment of the fee of twenty-five dollars and com-
plied with the regulations in such cases prescribed
by the Commissioner of Patents, and in all other re
spects complied with an act of Congress approved
March 3, 1881, entitled “An act to authorize the



Registration of trader-marks and protect tlip same,”
the said facsimiles, statement and declaration were
duly recorded, and the said trade-mark has been
duly registered in the sajd patent office this 9th day
of June, one thousand eight hundred and ninety-
one, and protection therefor will remain in force
for thirty years from said date, unless sooner ter-
minated in accordance with Section 5 of said act.

In testimony whereofthe seal of the Depart-
ment of the Interior is hereto affixed
this ninth day of June, 1891, and of the

[seat.] Independence of the United States the
one hundred and fifteenth. Given un-
der my ha,nd at Washington, D. 0.
C. E. Mitchell,
Commissioner of Patents.

TRADE-MARK.

The Bear Lithia W ater Company,

Mineral Water.
I No. 19,672. Registered June 9, 1891.

b ei” !'tlaChe<1 C DSiStS of representation of a black

I words“L InSTS?v.aS to expQse side Yiew with the
Water” upon its fa i and with

I Underneath8 »!8 I'"™ the ground in front of it.
I ~  he bear are the following words:

I neys infl “°m“ ended for dyspepsia, diseased kid-
poSs 8 ? matr °f the bladder, phosphatic de-
S ti? “r h! b,adder’ go,It and rhenmatistn,

I ®ncenogeneral T"'** . ) )

I app%c/ to 1j, faii rule can be laid down which will
jat the t.Wj U Simply Say’ that to **
mineral /] V be denved fr°m the use of a
Iwould use it iflvo OUld.,be Used freely— just as you

general directionsllVIS1 A~ tbe spring- Tbe best
8 We can are, that you will

jq

20,

30,

40
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(to the exclusion of all other water while using this)
drink several glasses during the day and one on re-
tiring at bedtime. Address Bear Lithia Co., Elk-
ton, Rockingham Co., Va.”)

United States Patent Office.

The Bear Lithia W ater Company of New Tiork,
N. Y., and Bear Lithia Springs, Near

Elkton, Vir ginia.
TRADE-MARK FOR MINERAL WATER.

Statement and Declaration of Trade-mark No.
19,672, Registered June 9, 1891.

Statement.

To all whom it may concern:

Be it known, That the Bear Lithia Water Com-
pany, a corporation organized under the laws of
Virginia and located at Bear Lithia Springs, Dear
Elkton, Virginia, in said State, and doing business
with an office in New York, has adopted for its use
a trade-mark for mineral water of which the follow-
ing is a full, clear and exact specification:

The trade-mark of said company consists of a
representation of a black bear and the words ‘ ‘Bear
Lithia Water” on the side of the bear. These have
generally been arranged as shown in the accom-
panying facsimile, in which the animal named is
represented standing on the margin of a spring 0
water. A few sprigs of grass appear upon the
margin of the spring.

The essential features of the trade-mark are the
words ‘‘Bear Lithia W”ater” upon the body of th
representation of a bear.



This trade-mark has been continuously used in
business by said company and those from whom it
derived its title since January 1, 1888.

The class of merchandise to which this trade-
mark is appropriated is beverages, and the partic-
ular description of goods comprised in said class is
mineral water. It is usually affixed to bottles and
demijohns, and is stenciled on cases and barrels in
pontaining this water.

Bear Lithia W ater Company,

By
A. Gr. Dickinson,
Prest.

Witness;

A. Wm. Zeitlaw,
W. T. Ward.

declaration.

Btate op New York, )
County of New York. fss-

I ~ that the description and 40
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fac-similes presented for record truly representthe
trade-mark sought to be registered.
A. G. DICKINSON.

Sworn to, before me this )
14th day of May, 1891. }

[1.s,] Joseph E. Labadie,
Notary Public (174),

N. Y. County.
10

EXHIBIT 2.

Strap label used by Great Bear Spring Company
as a seal to cover the cork or stopper of a bottle,
having upon it representation of a white bear, side
view.

20
EXHIBIT 3.

Square yellow label used by the Great Bear
Spring Company, upon the side of its half gallon
bottles, and having upon it an oval picture showing
a side view of a white bear upon a cake of ice.

EXHIBIT 4.

Strap label used by Bear Lithia Springs Company,
as a seal to cover the cork or stopper of a bottle,
having upon it the picture of a black bear.

EXHIBIT 5.
Oval brownish yellow label used by Bear Lithia
Springs Company on its bottles of sparkling water,
4gx having upon it a picture of a black bear.



EXHIBIT 6.

Yellow and blue labej used on the neck of half
gallon bottles by the Great Bear Spring Company,
and having upon it the pictures of two white
bears.

10
ANSWER.
Great Bear Spring Company, answering the bill
of complaint of the above named complainant
says: ! [ r ’
1. That it has no knowledge of the transfer to

the complainant, immediately upon its formation

inl a«r* her, tlnie’ of certain springs near Elkton,
the State of Virginia, together with the estab- 20

Med- business of bottling and selling water from
Wate P'nga ** pame of “Bear Llthia
Dronf k . leaVeS said conlPlainaiit to make such

this defeT fT / may deem advisable> but that

fltre of mDt that the of a
labels am fd6” ’ A uPe nght 40 the use of certain
in conno r eSlgnS w4llcb bad heretofore been used
transferredi0® ~  S3IP °f said water "'as ever

complainant tTn COmplainant; denies that said
complaint hi A °f the fliinS of its bill of 30
right 0 am t6“; °r at any °ther tim« bad any

trLmark in0” y 7 “ ‘he figure of a bear as a
of Water and ,°nuectlou Wltb the sale of any kind

thori*,,se r ? , I"“ * had any rfght °r au‘
8 a“d designs wbich bad

theretofore been
connection with the sale

of said water.

wldch wafre;radte‘T k °f 8 figUre of a S bear
was registered by the Bear Lithia Water
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Company on the ninth day of June, eighteen hun-
dred and ninety-one, as set “orth in complianant s
hill, was at the time of filing said bill, and is at
the present time, the property of Adam C. Bear and
Henry A. Bear, but that this defendant has an
equal right to the use of a bear in connection with
the sale of water by it; that the complainant never

10 acquired the right to the use of the trade-mark
claimed by it in said bill of complaint, and that it
has been using said trade-mark in violation of the
rights of said Adam C. Bear and Henry A. Bear,
and this defendant.

3. That it admits that the sale of the water from
said springs begun many years ago under the name
of Bear Spring Water by the then owners of said
springs and that the actual sale of said water be-
gun in the year eighteen hundred and eighty-six;

2b it denies that said water at once acquired ahigh
reputation as a table water, and says that upto
about three or four years ago the water sold by the:
complainant and its predecessors was sold and ad-
vertised solely as a medicinal water, and up to that
time was not sold and had acquired no reputation
as a table water,

4. That it admits that in the month of June,
eighteen hundred and ninety-one, the said business
30 was vested in the Bear Lithia Water Cpmpany,a
corporation of Virginia, by which company said
trade-mark was registered, but denies that the said
trade-mark, together with the property in sai
spring and business of the Bear Lithia Water
Company, was transferred to the complainant, tha
after registering said trade-mark the said Bear Lithia
Water Company, by virtue of a certain agreemen
in writing entered into by it; vested all its righ ,
title and interest in and to said trade-mark in sai
40 Adam C. Bear and Henry A. Bear, and that the said
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Adam 0. and Henry A. Bear have, since the year
nineteen hundred, been the owners of the entire
interest of the Bear'Lithia Water Company there-
in; that the said complainant never acquired any
right either f-om the said Adam C. Bear and
Henry A. Bear, or any other person, to the use of
said trade-mark, or the figure of a bear as a trade-
mark, m connection with the sale of water; and in
that spring Is not owned by the complainant, but
is the property of said Adam C. Bear and feome
other person, unknown to this defendant.

5. lThat it admits that the said complainant adver-

vaTuet fWK‘er 38 3 Water °f high 1uality aad

hag!,t , e/ “€ bU 78‘&;1361] SUCH adT«rtising

beenTT ¥ * pnor thereto aame had aJways
tised as a medicinal water.

the p!, w ? *S th3t after the formation of

' uerflv CT SUPPly ComPany ~ used the pic

cTo”nhe T n 4Slabek “ d that the P"e-
1 but says that np ainant were »ware of that fact,

Pure Water Sud”™ Th 716 °f “ bear USed by the

i that had been used h“ th”* no Iabel
predecessors or that it 1 comPlainaat, or its
upon anv hv * any manner infringed

A wnTteJAt o T p 5thaUtiS t,Ue that a

j asking it to refrain trlweT SUPP'y Company 30
use °f a picture

°f a bear and tn + ., ra
I ‘be Pure Water slnn! WaS answered; ‘bat
its right to use *,,PP 7 , 2’1Pany insisted upon

v A °f a bea' in con.

uection with
‘ime refused and T W,tCT by and a‘ ‘hat
continue the use of T ? 8 c°ntlnued to refuse to dis-
picture of a hear in connec-

oo m [ T tbat on several

“°u with the sale of

Ioccasions the

Predecessors hayeP maDt a“d defendant> and
> haTe “ 'responded in reference to the

its
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right to the use of a picture of a bear in connection
with the sale of water and that the complainant
and defendant have at all times claimed the right to
the use of said tradn-mark, and that the right of
the defendant and*its predecessors to the use of &
picture of a bear has never been questioned in any
courtsthat it denies that complainant s customers
10 have ever been deceived, or lead to believe,that the
water sold by the defendant was that of complainant.

T. "That it denies that for the past few months
it has renewed or increased its use of the repre-
sentation of a hear on its labels, or that it has
since that time begun the extensive use of labels in
any manner resembling those of the complainant,
with the fraudulent purpose of obtaining the bene-
fit of the reputation of the complainant’s water,
and denies that it has in any manner caused the

20 figure of a bear to be used in order to represent its
water as the water of the complainant, or that it
has used the figure of a bear for the purpose of
inducing the public to buy the water sold by it as
that of the complainant.

8 That it denies that by the use of the word
“Bear” as applied to the water sold by it, and bv
placing the word “Bear” and the figure of a bear
upon its labels, bottles, receptacles and wagons,

30 and in its advertisements, it has injured the comr
plainant in its business of selling potable water,
other than such injury as it may have sustained y
fair, just and lawful competition, and denies a
the word “Bear” as applied to potable water so
by it and the use of a figure of a bear, and the wor
“Bear” upon its labels, bottles, receptacles ad
wagons, and in its advertising matter, is in un a
competition with the complainant.

9. This defendant further answering says that
40 for more than a century past a certain spring,
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grpup of springs, in apd about; Fulton, Oswego
County, New York, have been commonly known
as “Bear Spring” and ‘‘Great Bear Springs;” that in
the year eighteen hundred and eighty-fpur, one
Frederick A. Emenck, the President of the defend-
ant company, was instrumental in organizing the
Fulton Water Works Company, a corporation,of
the State of New York, for the purpose of utilizing
the waters of said springs as a source of supply to the
inhabitants of Fulton; that shortly after i|;s organi-
zation said company acquired title to said springs
and considerable property surrounding the same,
erected a pumping station and actively engaged in
he business of supplying the water from said
springs through mains to the inhabitants of Fulton,
by whom it was purchased and generally known
and designated as “Great Bear Spring Water ”
portly after said company began the operation of
s business, the water supplied by it became exten-
ively know and its fame spread to adjoining cities;
that in the year eighteen hundred and ninety, a co-

fndLTd * r *°med between various Persons
Pure Wat red® UG* A; Emenck’ under the name of

¢hinnino- 61+ Upi>ly Company, for the purpose of
shying water trom said springs for sale in the

entered and Said co-partnership

Works On ~ agreement with the Fulton Water
tosell GrpTT 7 " hereby h was Sranted permission
Lt abuH ~ SPriDg WatGr’ Undfer that name;

in tbev1 by * at ** *, ., where-
shippinl a the business of bottling and
Syracuse Bear Spring Water’ from Fulton to
Spring Watp YICm'ty’ aild advertised Great Bear
a A A Ulte extensively under that name"
P°lar bear at °f tbe P*°ture of a white, or

mark, on’itsY * 8 T* & Cake °f ice’ as a trade
other advertisi 6r, eads’ labols, envelopes and
advertising matter; that said water was at all
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times advertised as a pure table water without
medicinal qualities, and its fame for purity spread
very rapidly and the sale thereof became very large.

10. That in January, eighteen hundred and
ninety-four, another co-partnership was formed, of
which said Frederick A. Emerick was a member,
for the purpose of establishing the increased sale of

10 Great Bear Spring Water, in the city of New York
and vicinity; that it obtained permission to use the
trade name “ Great Bear Spring” from said Fulton
Water Works Company, erected a building at No.
648 Henderson street, Jersey City, as a distribut-
ing depot, and opened offices in the cities of New
York and Brooklyn; that it advertised ‘‘Great Bear
Spring Water ” under that name very extensively,
and at all times used the picture of a polar bear on
its labels and in connection with its other advertis-

20 ing matter.

11. That on the seventeenth day of September,
eighteen hundred and ninety-four, said Fulton Water
AYorks Company filed a statement and declaration
in the United States Patent Office, on an application
for a trade-mark, in which said statement it is alleged
that the trade-mark of said company consists of the
words “Great Bear Spring;” that it is further
stated therein that these words have been generally

qq used by said company in connection with the pic-
ture of a polar bear, standing on a cake of ice, and
that the trade-mark, the essential feature of vbich
is the words “ Great Bear Spring ” has been con-
tinuously used in business by said company since
November first, eighteen hundred and eighty-fNe;
that said trade-mark was allowed and registered m
October twenty-third, eighteen hundred and ninety-
four, a copy of which said trade-mark is annexed to
defendant’s affidavits intended to be used on the
40 hearing for a preliminary injunction in this cause,
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and is marked Exhibit £A;” that defendant has
been unable to procure another copy, and therefore
begs leave that the same may he considered a part
hereof.

12.  That several other co-partnerships were there-

after formed for the purpose of extending the sale
of Great Bear Spring Water, under that name, in
various other cities, and on the thirteenth day of
May, eighteen hundred and ninety-eight, the Ful-
ton Water Works Company assigned all its 4ght,
titte and interest in and to said trade-mark and
trade name to said co-partnership, and after the
organization of the defendant company, on the
eighteenth day of April, eighteen hundred and
ninety-nine, the business, good will, trade-mark
an trade names of said co-partnerships were sold
an assigned to this defendant, which is now the
exclusive owner thereof.

10

20

13. That at the time said co-partnership was

orme for the sale of Great Bear Spring Water, in
e ci y of Syracuse and vicinity, the existence of

e compliunant was unknown to the members of
nl * co partnership, and that the existence of com-
beinirn “Pr* ecessors>or the fact that water was
L hj * em under the name of “Bear

also unk I Llthia’” or any other name, was
thev obtn °Wa  them’ and that the first knowledge

LithiawT vh aWater Under the name of

the month of 2 i” the markefc was obtained in
three. APnl>eighteen hundred and ninety-

it and its nre(Jndant filrther answering, says that

fully avoided haVe at all times most care-
usigf labels o fT CUatmg- a? VGrtiSing matter’ . qr
would in « descriPti°n whatSoever which

ny manner resemble the advertising
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matter and labels used by the complainant, and that
the source of supply “Near Fulton, Northern New
York,” has at all times been made most conspicuous
on its labels, circulars, letter heads, cards and bot-
tles, and that the labels and other printed matter
used by it has at no time resembled the labels and
printed matter used by the complainant.

It) 15. That defendant’s predecessors were the origi-
nators of the plan of selling spring water in return
packages, and developed the trade along the line
which the complainant and defendant now pursue;
that it and its predecessors had established a large
lucrative business in the sale of Great Bear Spring
Water throughout the States of New York, Penn-
sylvania and New Jersey, a great many years be-
fore Bear Lithia Water was known to the public,
or claimed to be a table water, and that up to about

20 four years ago said water was sold and advertised
solely as a medicinal water, at a high price.

16. That the business of this defendant and its
predecessors grew at a rapid rate ofincrease and that
such increase has continued without cessation, and
at the present time it has in use sixty-one wagons
in Greater New York; that at no time since the
Pure Water Supply Company commenced business
in the city of Syracuse, as aforesaid, has any label
or seal used in. connection with the sale of Great
Bear Spring Water been discontinued, exceptingas
it was believed a different kind of seal, or label, so
far as shape was concerned, should be adopted.

30

IT. This defendant further answering says, that
it has large warehouses established at Buffalo, Al-
bany, Jersey City, Harlem, Philadelphia and Wash-
ington, and is about to build additional waiebouses
in Brooklyn and Philadelphia; that it has an im-
mense equipment, including hundreds of th< usands

40 of bottles in which its trade-mark has been blown,
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and many thousands of cases or crates stenciled in
the same manner; that it has in all about one him-
dred wagons and about one hundred and forty seven
horses; that it owns about two hundred and fifty

acres of land surrounding its springs, and buildings

erected along the railroads at said springs- that it
owns " al estate in Buffalo and Philadelphia and

bolds many leases on warehouses at other points; 10
that the gross amount of work done by it in the
Past year was in the neighborhood of half a million

: :rrh e thatvhe f ross amoimt °f
hgpardr s£h six, was elé®Maheh s shghfle hundred
-d five dollars and thirty-one cents, and thatte
thy d dred
8%31113 goﬂars ovelp %%y ngg all 1tsrﬁainl11tlirclesre
the1! This d6fendant further answering says that
falselvTd'f“ an“ at aU times and stiU continues 20

meaioms

antth lttheMtr 7 the Said COnPlai-
value; that itisa o er 8o d it is of medicinal
ofthed ~ ~ 7 ° ? SefUl in the

advertisements is fj 7 ermi*erated by it inits
forthepurpose”fili8 a 7 Udulent and “ ade 30
the same; that said tbe publlec to purchase
ant is of no medicinafvhl S ~ by the comPlain®
salts of no description ?°d c°ntains lithium

18 UBGd medicirally.

19 tv
said SayS’ tha*
hMes to print unon th i uf * Sand still con-
tles the words ‘‘Bottled USed 14 onits *>%
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ing matterj that such statements are false and
fraudulently made for the purpose of leading the
public to believe that the water contained in the
bottles sold by the complainant is bottled at the
springs at or near Elkton, Virginia, whereas, in
truth, the water sold by the complainant and la-
beled as aforesaid, is bottled in the city of New
York, after being shipped from the springs to the
city of New York in enameled steel tank cars which
are not glass lined.

20. This defendant further answering says, that
the business done by it has «at all times been at least
twenty-five times greater than that done by the
complainant.

21.  That it has about «thirty-five hundred white
coolers whereon there appears the front view of a
white or polar bear with the words, “ Great Bear”
written over the picture ;that the picture resembles m
no way the trade-mark picture of the bear claimed by
the complainant, and that said coolers cost in the
neighborhood of eleven thousand dollars; that said
coolers cannot be replaced now for use the coming
season, and that the use of said coolers by it is al-
most indispensable and will mean the loss of many
thousands of dollars and customers.

22, That the picture of a bear such as is claimed
jthe complainant as a trade-mark has for nore
tan thirty years past been continuously used as a
ade-mark in the sale of mineral waters and o
Erchandise by various persons and corpora l
ther than the complainant and its predecessors.

All which matters and things this defendant *
jady and willing to aver, maintain and prove
ds Honorable Court shall direct, and hum
-ays to be hence dismissed with its reason
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posts and charges in this behalf most wrongfully
sustained.

WELLER & LICHTENSTEIN,

Solicitors for Defendant.
Filed March 21, 1906!

REPLICATION.

The complainant joins issue on the answer of the
defendant.

COLLINS & CORBIN,

Solicitors of Complainant.
Filed March 21, 1906.

ORDER OP REFERENCE.

teen n’ °a Hlia twenty-third day of March, nine-
bin J Z r 1 SIX gn m°tion of oollins & Cor-
4’oi'thatth ,g 1h*h lain-
toJames T R *t ove sferte cause e referre

cellors of this * gen.! squ’re’ one of the Vice Chan-
cellor and to ourt’ t° hear the same for the Chan- 30,

-C z 1 tdecree S dp@aben!eaég

W. J. MAGIE,

We consent to this order. ' C

WELLEE & LICHTENSTEIN,

Solicitors of Defendant.

~ed March 24, 1906.
40
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CONCLUSIONS.

Messrs. Cot11ins & Corbin for the Complainant.

MeSSI'S. W e11er & Lichtenstein fOr the Defend-
ant.

Bergen,V. C.

i o The issue presented in this cause is the alleged
infringement by the defendant of compainants
trade name and symbol. The complainant adver
tises its potable water under the name BearL to
Water” and a symbol which is the represent”
of a black bear with the words Bear
Water” printed across its body. It" appearsi that
recently some of the advertising matter of theco -
plainant contains figures or representations ofva
ous kinds of bears, including one of a polar ,

20 but such use was made' for the purposeof fil-
trating the printed matter and not with the inter
tion of adopting them as a trade symbol y
bol used by the complainant upon a o m 1k
and which it relies upon as its adopted tr
is ablack bear standing upon four feet with the woi”
above mentioned printed across its oy
defendant advertises its potable water and ofiem
to the public under the name of

go Spring Water,” and is using as a trade §J ¢ u

30 figure of a polar bear standing on a cake of ice "
some cases and in others partly on a ca e°
partly in the water in which the ice is *

g
The complainant claims priority in _ , fie.
bear as a symbol and of the word JeS
scriptive of the origin and ownership °f #
sold, and charges that m using the po AA

symbol and the words “ Great Beer Sp g
descriptive, the defendant has created a coni
fn ihe'm eeting of goods of the respect” P»

40 ties resulting in unfair competition,
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leading the unwary purchaser, and prays that the
defendant be restrained from using the word
“Bear” or the figure of a bear of any description in
connection with its business. The water sold by
the complainant comes from springs at Elkton,Va.,
located on lands owned by a family named Bear as
long ago as 1778, and which at least since 1860
have been known in the neighborhood of Elkton as
“Bear Springs,” a name undoubtedly accorded be-
cause the lands were owned by the Bear family.
While the testimony shows that this water was
sold prior to 1885, such sales were confined to a
very limited area, and were not of sufficient mo-
ment to have any weight in settling the merits of
this controversy, but in the latter year an analysis
of the water was made by Prof. Mallet, of the Uni-
versity of Virginia, which disclosed the presence in
the water of twelve one-thousandths of a grain of
lithia per gallon, and from that time the name
“Bear Lithia Water” was adopted to describe the
water, and a copy of the analysis has since then
een printed on the labels used by the complainant
on of its packages. The analysis of the water
mae y defendant for the purpose of this suit
vary so little from that made in 1885, that I am
justified in assuming that the earlier analysis was
substantially correct. From 1888 the complainant
fn 1 ®predecessors in title have extensively adver-

™ Ti*6" 38 “Bear Lithia Water” in connec-
scrihWii 6 figure tlie black bear above de-
in & “ a,3ymbol>until has become well known
also <b mar* * under that name. The testimony
on the w * ~  defendant did not put its goods
ulsunmif T,der ‘hena“ eand » ! * now
establishpH er cornPlainant bad to some degree
ule hitY a“e a“d rePlltution for its wfter

«2 il v eaTilievetar™" «-
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the name of the water printed across its body.

The defendant’s use of its name and symbol, of
which the complaint is made, originated as follows:
Near Fulton, N. Y., there existed a spring known
for many years in that locality as “ Great Bear
Spring.” It was situated in a section of country
which for several miles adjacent to the spring con
tained numerous other springs, some of which were
appreciably affected by the drawing of the water
from the Great Bear Spring for a public water
supply. In 1885a watercompany was organized to
furnish the city of Fulton with a public water supply,
and for that purpose the Great Bear Spring was ap*
propriated by that company and artificially enlarged
so that its capacity was increased at the expense of
other smaller springs in the immediate vicinity.
In 1890 a partnership was formed by persons at
Fulton under the name of the “ Pure Water Supply
Company,” which at first purchased water from
the Fulton Water Company, taken from the Great
Bear Spring, and sold it at Syracuse, N. Y., asa
table water. This business so increased that in
1894 the partnership established a branch in Jer-
sey City and began supplying potable water to pur-
chasers in New York as well as in other cities ad-
jacent. The water distributed from Jersey City
does not come from the original Great Bear Spring,
but from other springs located in the same district
or water shed some distance from it. The defend-
ant undertook to show that the spring from which
the water they are selling is taken, was known in
the neighborhood as one of the Great Bear Springs,
but in my opinion the preponderance of the evi-
dence does not favor that claim, and my conclusion
is that the water which they are thus selling does
not come from the “Great Bear Spring,” nor isit
one of a group sufficiently near the Great Bear
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Spring to be classed as a feeder to that spring, be-
cause it has an outlet of its own and has no subter-
raneous connection with the Great Bear Spring,
since it has not been depleted or affected biy the de-
mands made upon the greater spring.

On the eighteenth day of April, 1899, the de-
fendant was incorporated under the laws of this
State, assuming the name of “Great Bear Spring
Company,” which corporation succeeded to the
property and rights of the Pure Water Supply Com-
pany, and has since conducted its business under
the new name. The complainant corporation was
also incorporated under the laws of this State in
August, 1899, as “ Bear Lithia Springs Company,”
succeeding to the corporate rights of t|ie Bear Lithia
Water Company, a corporation organized under
the laws of Virginia. "While the water sold by the
defendant was always advertised since 1890 as Great
Bear Spring Water, the use of the polar bear as a
trade emblem does not appear much earlier than
18y, at least not to an extent sufficient to indicate
any intention to appropriate it for such a purpose.
The complainant by its bill of complaint prays for
an injunction restraining the defendant from using
the word ‘‘Bear” as a part of its corporate name,

rom applying the word “Bear” to the water sold
Jy it, and from using the figure of a bear of any
description in advertising or selling its table water.

e efendant insists that because it was chartered
y this State to use its present corporate name, this
nr cannot restrain such use. This propositipn
as not the sanction of the best authority. A cor-
pora ion may adopt a corporate name if not in con-
ct with our corporation act, but such adoption
gives n no greater right to use it to the injury of

Dom ‘er than If an individual should soact. A cor-
~jon cannot appropriate the name or trade-
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marks of ano”hpr and thus obtain its business by
any simulation or deceit.

C. S. Higgins Co. v. Higgins Soap Co., 1U
N. T., 46V.

The first question presented is, has the defendant
by the adoption and use of a corporate name, in-
cluding the word “Bear,” and by advertising its
goods as “Great Bear Spring Water,” unlawfully
infringed the rights of the complainant, resulting
in unfair competition and probable confusion of
business. There is no pretence that the defendant
has simulated the labels or packages of the comr
plainant other than in the use of the figure ofa
Polar Bear. The labels otherwise are so distinct in
size, shape and color as to negative any charge of
attempted simulation. They are so different that
no person of sufficient intelligence to warrant the
Court in entertaining his complaint on that score,
could possibly mistake the package, if depending
upon its appearance, as an assistance to the char
acter of his purchase. The question under this
branch of the case is reduced to the charge of un-
fair competition in business arising from the confu-
sion of the names of the Great Bear Spiing Water
and Bear Lithia Water. In support of this cdaim
the complainant has shown that it has receive
from its customers communications through te
mails variously addressed to “Great Bear “priug
Company,” “Great Bear Lithia Watei Company
and “ Great Bear Spring Water Company,” whic
it insists show's that the confusion among its cus o
mers is great, and that the defendant is unfaii y
benefited at complainant’s expense in the conpel
tion for business between them.

The evidence in this cause leaves no doubt in PI
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prind that to a certain extent the use of the word
“Bear” in the two names is confusing to some of
pomplainant’s customers, and that the similarity be-
tween the names of the two corporations is so great
that the ordinary purchaser may be easily confused
and misled to send his order to the defendant when
it was his intention to buy from the complainant,
but I am also of the opinion that the confusion
shown by the testimony is not, to any appreciable
extent, caused by the symbols used by these parties-
but is confined entirely to the difficulty in distin-
guishing between the corporate names, and that the
use of the word ‘‘Bear” in the two names is the
principal cause of the confusion, for it is not
shown that such condition existed while the
defendant was marketing its water as the “Pure
Water Supply Company,” but only arose after
® eJ?ldant bad adopted its present corporate
This tltle it adopted with full knowledge

the complainant was then in the market
selling its water under the title of “ Bear
Litffia Water Company,” and it is to be charged

with thG knowled£e that in adopting a name
with the Word “ Bear” in it, confusion would be

en °.anse> especially as the business it was
ngaged m was substantially the same as that then
Z 1 Z T onby its competitor. It might have
Bear9 « °!fry °nlts businesa of selling Great

Water Sunni * rf” ’ Under the name of the “ Pure
confusionffi® ompany” and have thus avoided the
It chosp t ,bUSIneSS proven to exist in this case,

should W ean ott erwise’ and the result which it
and if this n ended would follow now exists,

" & q Ah thi?cz}— e>t%le
on this particn] U n”"yg to the relief sought
Barticu]lar Eranceh ?)1% %e case. 8

he next ground of complaint is, that the
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plainant having adopted as a trade symbol the
figure of a black bear, the defendant should be en
joiped from using as a trade symbol, the polar bear.
X am not disposed to apcede to this claim. The
animals represented, while of the same genus, are
so dissimilar in appearance, and the labels upon
which they are used so unlike in color, shape and

10 size, that any one relying upon the label and the
symbol, as indicative of the character of the article
he desired to purchase, could not be misled, nor
could the goods of one of these contestants be sold
as the goods of another by an unscrupulous dealer
to any person of ordinary intelligence, who relied
upon the character of the symbol.

«In Popham vs Cole, 66 N. Y., 69, it was held that
the use of a small, lank and lean wild bear was
not an infringement upon the representation used

20 by another of a large, fat, well-conditioned domef*
tic animal of the same genus, the Court saying that
they were “so entirely dissimilar that the one can
hardly be said to be an imitation of the other, and
clearly not a fraudulent or deceptive imitation.*
In the case now under consideration the complain-
ant’s symbol is a black hear with the words “Bear
Lithia Water” printed across it; the symbol used
by the defendant is a large polar bear, white in

30 color, and unless we are to hold that the use asa
symbol, of a black bear, prevents another from
using as a symbol any other of the bear genus o
an entirely distinct type and color, then the com
plainant’s contention on this point must fail, an
in my judgment the use made by the complaina
of the black bear with large letters across it, ||
not give it the exclusive right to the use of evey

other figure of a bear.

The defendant also interposes as a reason why
40 relief should not be afforded to the comp aina
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that it does not come into Court with clean hands.
It was shown that on all of the labels used on car-
bonated water by the complainant, is the state-
ment that the water is “bottled at the springs.”
This statement was proven to be untrue; the water
is not bottled at the springs, but is brought from
the springs in large glass lined tank cars to New
York city, where it is siphoned by a pipe or hose
into a tank in the warehouse and from thence bot-
tled. The complainant seeks to meet this charge
by the argument that as they bring the water from
the springs in glass lined tanks, that for all essen-
tial purposes it is bottled at the springs. This argu-
ment does not appeal to me, if there is any merit
ithaving the water put in the bottles at the springs,
and that there is merit is to be inferred from the
fact that the complainant keeps that statement con-
stantly before the eye of its purchasers. In my
judgment this statement is material in inducing

e public to purchase what the complainant offers
or sale. It may be fanciful, it may be that just
as good are reached by bringing 2

g ass med car tanks and bottling it in New York

y> as if it was bottled at the springs, but the

purpose of the advertisement is to induce the sale

nn+aJ Water’ and when the Public are buying
at the6 Water beCause theY suppose it to be bottled
8 r r arlpringandthus* pure”® A

hea th , Av, CniannnatiOn’ and therefor« more

public watoIsu p 1fUrDiSihed tbrouShtheordmary
have a « ne . "pply or other local sources, they

answer the n *h y are buyin«’ and does not

methodotL t r 086 ‘° be *°ld that Some other
ant duAl 18 JUSt as The comp.ain-

Point was made °f the trlal’ when this
discontinue the t defendant, gave orders to
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false statement, but in my judgment repentance
came too late to be entitled to any consideration in
the determination of this cause. The condition
existed when the bill of complaint was filed, and
the discontinuance of the misrepresentation when
discovered and exposed is entitled to but little con-
sideration, in determining the bona fides of the
complainant’s position when it applied for equitable

assistance.

The second objection urged by the defendant on
this point is, that the complainant has falsely rep
resented to the public the curative property of Bear
Lithia Water; and that such representation was
known to the complainant to be untrue. The evi-
dence shows beyond doubt that as long ago as 1803
the complainant’s circular advertisements and all
letterheads, used by it contained the following repre-
sentations referring to Bear Lithia Water: ‘Na-
ture’s own remedy. Cures kidney and bladder
troubles, uric acid, gout and rheumatism, phos-
phoric deposits, inflammation of the bladder, drop-
sical affections brick-dust deposits, gravel and all
forms of dyspepsia.” The advertisement on the
letterheads included malaria as one of the ills cur-
able by the use of this water, but this statement
was not embraced in the circular. The letterheads
of the complainant now in use still advertise that
the water cures not only the foregoing list of ail-
ments, but in addition thereto, “ albuminuria,
cholera infantum, malaria and all forms of dyspep-
sia.” It is proper to say that all of the complain-
ant’s advertisements do not make the broad daim
above set out, but the general trend of them all is
an appeal to those suffering from the enumerated
troubles to use the water with a confident expecta-
tion of cure in all cases which are supposed to be
derangements likely to yield to lithia when Pre
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scribed as a medicine, and the information sought
to be conveyed by these advertisements is, that the
presence of lithia in the Bear Lithia Water maizes
it an antidote in cases of that class.

The testimony shows, that the minimum dose of
lithia usually prescribed by a reputable physician
for the relief of a disease, for which that medicine
in its commercial form is usually given, is three
grains each, three times a day, and in order to ad-
minister a like quantity by using Bear Lithia
Water the patient would have to drink at least one
thousand gallons of water in twenty-four hours.
The testimony of three most reputable physicians
called by the defence shows very clearly that the
water used as freely as human capacity will per-
mit, not only will not cure, but will not afford any
benefit beyond such as would come from the use of
any ordinarily pure drinking water. The com-
plainant produced some witnesses as experts who
had no experience in the use of the water, but their
testimony proves nothing beyond the claim that

rom a chemical standpoint the analysis was not
inconsistent with the possibility that the, water
might have a beneficial effect upon the diseases it
was claimed it would cure. One of the witnesses
gave it as his opinion that “its mineralization does
no preclude its being of medicinal value.” and that
he possibility would be enhanced if there waspres-
» uarecently discovered agent which he described
as radio-activity,” but there was no evidence that
t- 10 aC iVi?y Was Present in the water. The tes-
v, " Se exPer”s as a display of learning is
issiiA- f e,esIn”’ does not meet the question at
by eithiT nT e °f the exPerts or Physicians called

anvof” ,epretendthat this water would cure
did sav Iseases named, except Dr. Smith, who

goutv aCUte rheumatism resulting from a
g % affectlon m*ght be cured by the use of a
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proper remedy, and that such a result might be
reasonably expected from the use of this water, but
that it would cure rheumatism generally he did not
assert.

The credulity of a Court cannot be expected to
extend beyond a reasonable limit, and when testi-
mony is given which is opposed to common knowl-
edge and the experience of mankind, as well as re-
liable medical evidence, hypothetical testimony,
which seeks to lead to a contrary result, must be
rejected as of no value; it is testimony but not evi-
dence. That this water will not cure the ills it is
promised by the complainant that it will, is in ac-
cord with the evidence in this cause, and with com-
mon sense. There may have been isolated cases
where the user supposed his recovery w-~as aided, o
perhaps produced by the use of this water, for con

2Q ditions may have existed in some cases which made
it appear to the person benefited that it was the re-
sult of the use of this water; but that is the case
with every quack medicine, as the numerous testi-
monials obtainable and published in such cases tes-
tify; but that this water will cure all the human
ills that it is advertised to do, no sane person ¢n
for a moment believe; and assuming, as we mut
in the absence of contrary evidence, that the man-
agers of the complainant corporation were and are
in that class, they were, in advertising for sae
their commodity, making a statement which they
knew to be false. The question is thus presented:
Do such representations justify this Court in refus-
ing the relief asked for? In considering this ques-
tion I disregard all claims of the complainant to
the effect that the defendant has been guilty of like
conduct, without passing upon the question whether
such conduct has been proven, for the complainan
is the supplicant for aid, and it is its position an
not that of the defendant which must be establish
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to be such as to appeal to a Court of conscience.
In cases of this class the complainant, to be entitled
to equitable relief, must show an honest property
right to the trade-mark or label for which he is
seeking protection, and the rule is well settled that
if the commodity which the complainant is selling
under a trade name, trade-mark or symbol is of-

fered to the public under a misrepresentation or j

falsehood, he has no standing in a Court of Equity,
nor can he successfully call upon that Court to aid
him in preserving to him the right to deceive the
public without interruption.

Manhattan Company ty Wood, 108 TJ. 8., 218

Worden v. Cal. Fig Co., 127 TJ. 8., 516, and
ease there cited and discussed.

An advertisement, “The great small-pox and dip-
theria cure and preventive. Cures the worst cases
without marking, etc.,” was held to be such a mis-
representation as to require the Court to withhold
its aid from the party using it.

Houchens v. Ilouchens, 95 Md., 37, 51; Atl.,
822.

The doctrine that the complainant must come
into Court for relief in causes of this class with
? eaahands, and that if any misrepresentation is used
y t e complainant to enhance the sale of his pro-
duct, it will induce the Court to withhold its decree,

is so well supported by authority that a citation of
nem is unnecessary.

dart 1 8 has advertised its water as bot-
nmp, . he sPring; the ordinary and proper inter-
imnmion °* ‘anfuage and the one intended to

inthe w!? by the comPlail>ant is, that the water
ttle>upon which the label is pasted, was
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put in that bottle at the spring and thus kept free
from any possible contamination that might affect
it during transportation to the buyer, and be is
justified in relying upon that statement, a state-
ment not true and known to the complainant to be
false.

In Kraus v. Peebles <& Son, 58 Fed., 585594,
Judge Taft said: “The manifest advantage, which
distillery bottling has in the bottled whiskey trade,
arises from the improbability that a distiller bot-
tling whiskey at his own distillery warehouse
would bottle any whiskey but that which he has
distilled,” and he refused the injunction upon the
ground that this advertisement was a misrepresent-
ation. The argument used by Judge Taft applies
with equal force to water, and bottling it in aware-
house in New York city is not bottling it at a
spring.

The declaration that the Bear Lithia Water is a
cure for the diseases named is not an expression of
opinion as to the possible or hoped-for effect, hut a
positive statement of a fact which is not and cannot
be true. The care with which all Courts have pro-
tected the public against imposition, so far as they
have had the power, should be rigorously exercised
when the misrepresentatation is calculated to mis-
lead those seeking a restoration to health, and any
conduct which leads people to believe that a remedy
will effect a cure when it is known that it will not,
is a menace to the community that cannot he to
severely condemned, and the Court should hasten
to declare its determination not to aid in its per-
petuation.

There will be a decree dismissing the bill of com
plaint.

Filed May 22, 1906.



PINAL DECREE.

This cause coming on to be heard in the presence
of Collins & Corbin, of counsel with the complain-
ant, and Weller & Lichtenstein, of counsel with the
defendant, and the pleadings and proofs having
been heard and the arguments of the respective
counsel having been heard and considered, and the
Court having duly considered the said pleadings*
proofs and arguments, and it appearing to the
Court that the complainant is not entitled to the
relief sought and prayed for by it in its bill of com-
plaint,

It is, on this nineteenth day of June, A.D. 1906,
by William Magie, Chancelier of the State of New
Jersey, ordered, adjudged and decreed, that the
complainant’s bill be and the same is hereby dis-
missed with costs.

W. J. MAGIE,
Q

Respectfully advised.
J.J. Bergen,

V. C.
Filed June 19, 1906.

NOTICE OP APPEAL.
The complainant hereby appeals from the final
ecree made and filed on this nineteenth day of
Une . D., 1906, in above stated cause, and from
ery part thereof, to the Court of Errors and Ap-
P sm the last resort in all causes.

qT COLLINS & CORBIN,

O Icitors for and of Counsel with Complainant.

statedrause.thCTe 18 S°°d °aUSe °f 3ppeal in above
GILBERT COLLINS,

A Counsel with Complainant,

~“hed June 19th, 1906.)
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PETITION OP APPEAL.

To the Honorable Court ofErrors and Appeals in the
last resort in all causes:

The petition of Bear Lithia Springs Company, the
appellant in the above stated cause, respectfully
shows that your petitioner finds itself aggrieved by
a final decree made in the Court of Chancery by
his Honor, William J. Magie, Chancellor of the
State of New Jersey, bearing date the nineteenth
day of June, nineteen hundred and six, wherein
the said Bear Lithia Springs Company was oomt
plainant and the said Great Bear Spring Company
was defendant, in this respect, to wit, that the said
decree adjudges that the complainant is not entitled
to the relief sought and prayed for by it in its hill
of complaint, and that the complainant’s bill be
dismissed with costs, and your petitioner humby
appeals from every part of the decree as aforesai ,
upon the ground that the same is erroneous tor
that the said decree should have adjudged that the
complainant was entitled to the relief sought for in
the bill of complaint.

Your petitioner therefore prays that the said
decree of the said Chancellor may be reversed, se
aside and for nothing holden, and that your pel
tioner may have such relief in the premises as
this Honorable Court shall seem meet.

COLLINS & CORBIN,

Solicitors for and of Counsel with Appellant

(Filed July 14th, 1906.)



In Chancery of New Jersey.

Between 10

Bear Lit hia Springs Company,

and

Ge at Bear Spring Company,
Deft.

Transcript of stenographer’s notes of evidence, 20
taken in the above entitled case, before his Honor,
James J. Bergen, Vice-Chancellor, at the Chancery

nambers, in Jersey City, N. J., on Monday, the
sixteenth day of April, 1906, at 10 A. M.

Appearances:
Messrs. Cot1ins & Corbin, for the Complainant.

fendlntS WeLLER & Lichtenstein, fOI‘ the De‘
30

+7°IIINS I will first make the offers neces-
to show our title.

sarv
bery
e agreement between Adam C.
Henry A. Bear and wife, of the
F. Jones and Wm. B. Comp-
part; said agreement is dated

Marked Exhibit C 1.
40
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Next I offer in evidence the certificate of incor-
poration of the Bear Lithia ~Water Co., dated Feb-
ruary 2oth, 1889.

Marked Exhibit C 2.

Next I offer in evidence an assignment, which is
dated June 12th, 1889, between J. R. Jones, of
the first part, and Polk Miller and W. Miles Carey,
of the second part, whereby Jones assigns to Miller
& Carey ail his right in that lease.

Marked Exhibit C 3.

Next I offer in evidence an .assignment dated
June 1st, 1889, whereby Miller & Carey, assignees
of Jones; and Compton, the other lessee, trans-
ferred all their interest to the Bear Lithia Water
Company, a corporation of Virginia.

Marked Exhibit C 4.

Next I offer in evidence a trade-mark, No. 19,672,
issued by the United States to the Bear Lithia Water
Co. on the 9th of June, 1891.

Marked Exhibit C 4a.

Next I offerin evidence an agreement between the
Bears and the Bear Lithia Water Company, where-
by is extended the’ lease -for a further period o
twenty years, dated the 21st day of November,
1889; this agreement extends the lease from e
date of the expiration of the original lease a
twenty years, thus the two extensions making
total of forty years, and bringing the expiration o
the lease to the first of January, 1927.

Marked Exhibit C 5.
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Next I offer in evidence an amendment of the
charter of the Bear Lithia Water Company, dated
the 26th of November, 1880.

Marked Exhibit C 6.

Next I offer in evidence a deed, dated December
1st, 1899; between Adam C. Bear, of the first part,
and the Bear Lithia “Yater Co., of the second part,
granting an exclusive right for a period of thirty
years, that is, to the year 1929.

Marked Exhibit C 7.

Next I offer in evidence a deed, dated May 2o0th,
1903, between John T. Harris, Jr., Special Com-
missioner for the Supreme Court of Rockingham Co.,
and Philip B. Jennings, of the City of New York-
it was finally given on that date, May 20th, 1903,” on
after the payments had already been made.

Marked Exhibit C 8.

Next I offer in evidence a deed, dated the 22nd
ay of March, 1906, by Philip P. Jennings and wife,
othe Bear”Lithia Springs Co., by which he con-
~ys to them the same property.

Marked Exhibit C 9.

~ offer in evidence an assignment from

Lithia Water Co. to the Bear Lithia
P gs Co., dated January 15th, 1899.

Marked Exhibit C 1o0.

iJI“ * 1 °®er iu evidence a deed, dated April 7th,
Bearﬁ@hia §pring§3%¥, °f the flrst Par‘> *> tto-

Marked Exhibit C 11.
40
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Mr.Lichtenstein—1 beg to make a formal db-
jection to the foregoing offer. Ido not object to
them as to the form of proof, but I do object to
them as to their relevancy.

Court— The objection will be noted.

Charles W. S. Turner, a witness produced in
10 behalf of the complainant, being duly sworn ac-
cording to law, on his oath saith:

Examined by Mr. Collins.

Q. Where do vou live?

A. In the County of Loudum, in the State of
Virginia.

Q. What is your age?

A. I was born on the 28th of July, 1849.

20 @ What is your profession?

A. I am a lawyer by profession, having prac-
ticed in my own county in Virginia, as well asin
the city of Washington, D. C.

Q. Where were you born?

A. 1 was born in the county I now live in.

Q. And have you always lived in Virginia?

A. All my life, with the exception of a few
months when I was in Texas.

Q. Do you know the County of Rockingham,

30 Ya.?

A. T lived there for ten years.

Q. What ten years did you live there?

A. I went there in 1879, and I was away fora
few months, when I was in Texas, and afterwards
I lived there in the year 189o0.

Q. At what town?

A. T lived in a little station called Elkton, an
in that vicinity most of my time was spent at t
Bear Lithia Spring, as it is now known.

40 Q. You speak of a spring that is known as
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Bear Lithia Spring; were you acquainted with that
during this period you speak of?

A. Yes, sir; my first acquaintance with it was
during the time of the war 1861-1865; one of the
owners of the place, Col. Jacob Bear, and my
father were personal friends, and I visited the place
during the time of the war; I cannot say exactly
the year it wras, but I remember very well the cir-
cumirtance; I remember the circumstance; that
period of my life cannot ever be forgotten by me;

I remember it was in the Christmas holidays, and

Iwas there, I remember, for a few days, and I
knew the spring then as early as that as the “ Bear
Spring,” that is all; it was the Bear Spring then,
and the Bear Spring it has always remained.

Q Now, you spoke of Jacob Bear; was he the
father of Henry and Adam C. Bear?

. A. He was the father of Henry and the brother
of Adam.

Q Now, that was just a short visit, then you
went again in 1869; you made a short visit then,
did you?

Oh, I made a short visit, for a day or two,
that time, and again in the year 1878; I was in
very bad health, and had been so for sometime;
ffiy condition was induced by the use of limestone
water, as I afterwards learned.

Q What was the disease you suffered from?

« I had gravel and kidney trouble. -

Mr. Lichtenstein— 1 oObject on the ground
that it is not competent to testify as to
what he was suffering from.

Court—1I will take it.

Q Was it nephritic colic?
from &> ST ~ WaSnePhritic c°Lc I was suffering

10
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Q. Where did you go then?

A. Then, after spending a few months in the
County of Flankmeyer with Mr. Rutters, I went
back to Stanton, and at that visit I had my home
at the house of Mr. Henry A. Bear, with whomI
spent the winter of 1878. He usually broke wp
housekeeping in the summer and went to his place
in Rockingham County in Va., and he did so in
this instance, and knowing my condition of health
he suggested that I should go there; I was in very
had condition of health at that time; I suppose I
weighed about eighty or seventy-five pounds; I
don’t know -just exactly, but I do know that I was
in very bad health.

What had been your usual weight?

185 or 140 pounds.

What is it now?

Now it is 150 pounds.

Go on.

I went to Harrisonburg, the nearest place
this place in Rockingham Co., Va., and I was car-
ried across the country for about 20 miles to M.
Henry Bear’s home, which was very near the Bear
Lithia Springs. I hardly recollect anything ata
about that trip. I was so very weak, my condition
was sovery poor, that I do not remember Very
much about it, but I know that in avery few ween,
I cannot tell you how many, but not more than d
or seven weeks, I experienced considerable reie
One thing I noticed; I had no recurrence of 1&
phritic colic. While I was there and in and dun g
these six weeks, or about that time, I

some gravel which was small, but from tha

on I improved very rapidly, and at the end o
period I mentioned, about six weeks, I weighe
hundred pounds, showing that I had game
siderably.

Q. How long were you at the springs:

PO PO PO
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A. T was there from some time in June until
October or November, I cannot recall which.

Q Did you or not drink the water from the
spring?

A. I drank no other water but that.

Q. Were you cured of your nephritic colic?

A. Iwentback to Stanton and commenced using
the limestone water again, and it was not long be-
fore I had trouble again, and then I went back
again, in the early part of the year 1880, to the
home of Dr. Wolff, and I was again at his house—

Q Is Dr. Wolff a practicing physician there?

A* Yes, sir; he was a practicing physician there.
Well, as I say, I went there in the early part of the
year 1880, and I noticed very soon after my arrival
and after the use of the water my trouble ceased,
and from that time on I had no trouble until the
year 1882, when I went, as I have stated, to Texas,
an when I was there I had a recurrence of this
same trouble and I concluded to return, and I went
back again to Dr. Wolff’s, and I stayed there until

,and from there I went to Fort Royal, Va.,
and then afterwards returned to the County of
koudoum, where I have since lived.

Q When did you go to Texas?
A. In 1882 and 1883.

* “ 1 " “

is, s ;T , S

O J6? Sf’ °h’ yes’ 1 mean 1890>not 1900.
waterf at ~  Wolff’'s d|d *>» **> this

to megz’l‘n(arl; %s%ﬂ’lfo‘gﬂ%rf.or it’ and i} was brought

¢uringthe d Hke to kn°Wfr°m 7011 whether>
tbe springs «J* f U there in the vicinitJ of
was shinned f ? * whether or not this water

A. The >a?d if 80 under what name?
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er Was dipped; I know that myself, 40
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both after my recovery and before that time. Be-
fore that time I was there so very little that I don't
know very much about it, but I do know it was
shipped after my recovery, and for the period that
I have known it, as the “ Bear Water.” First it
was shipped in that way because it had no name,
and I had some correspondence with Dr. J. W.

IQ- Mallet, of the University of Virginia. The result

20

30

40

of that correspondence was that I got a quantity of
that water; how much now it was I cannot say, but
whatever the quantity was that he called for I took
it and shipped it to him by express, and I after-
wards received from him a letter containing an
analysis, which has since passed out of my posses-
sion, and I think I handed it to John R. Jones, one
of the lessees of the springs. I knew both of the
lessees, both Gen. Jones and Mr. Compton, and I
think I prepared the first lease for them, and at
my suggestion, finding that there was some lithia
in it, thought that an appropriate name would be
to call it “ Bear Lithia Water,” and General Jones.
I think it was, designed the first that I ever saw
the bear, and had the word “ Bear” onthe body
of the bear.

By the Court.

Q. Did he have the words “ Bear Lithia Water

or only jnst the bear?
A. I don’t remember exactly. I remember that
he had the bear and the word “ Bear,” and that is

all I recollect now.

By Mr. Collins.

Q. Before this analysis by Prof. John W. Mallet
it had been shipped and sold, hadn’t it?

A. Yes, sir.

Q. And what was it called?
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A Tt was always known as “ Bear Spring
Water.”

Q “Bear Spring Water?”

A. Yes, sir; while living there I had a number of
friends who would write to me about the water,and
I would turn the letters over to the owners of the
springs, sometimes to Henry and sometimes to

Adam, and they both I know shipped the water j

from that place; now that was after the comple-
tion of the Shenandoah Railway, and I think that
was completed in the year 1881, and I know that

at that time, they were shipping the water from
that spring.

ﬂ&i% was called “ The Bear Slpring Water”
A. Yes, sir.
Q How did they ship it away?
~AUSUaUy “ demij°hns>sometimes in bottles,

wantedeth rbo ttC eraUy ® o ExEEE WhO

Q And they sold the water you say?
A- Yes, sir.

80l e ifEHERRIG W the water would

the vessel Sh but ®metimes they would furnish
then thev w h® s@ves; If a person had no vessel,
send it. 1 d bUy 3 demij°hn at the store and

Q Who did that?
AX t e .am Bea" °r Henry Bear’ A «
sisto Prorjfalle't?011 » Water fr°m analy'

b“t it wasin thr*isgo’s'VjUSt. when i4 was exactly,
Q CanV,, 1880 8 sometime I think.

A to y°UaPProximate it?
ot Wlthout reference to some record.
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Q. Have you got the records so that you can re-
fer to them?
A. No, sir; you saw the letter itself.

By Mr. Collins.

Q. A letter from you tol?rof. Mallet, dated Octo-
ber 17th, 1885, was it?

A. T suppose that is correct.

Q. 1885 is the time you sent it to him?

a YoS sir.

Q. Do you know of that spring which seems to
have been owned during the time you were there
and taking the water by Henry and Adam Bear,
do you know of the entire property including the
spring being in the Bear family?

A. Oh, yes, sir.

Q. For a great while?

A. Yes, sir.

Q. How long?

A. Jacob Bear by name, acquired that property
from Adam Miller; that was before the formation
of the County of Rockingham, which was in the
year 1778; I have been tracing the title, and I had
to go to the County of Augusta to trace the title,

Q. That was another Bear?

A That Jacob Bear; it came into the handso
his son Henry, and Henry had two sons, Jacob ana
Adam, and the farm lines of the two,whendm e,
ran immediately through this spring, whic
about as large as this room, I should think, or
was when I first saw it.

Q. When was that division made?

A. I cannot say now, but it was hack 1
early forties, I think.

Q. So that it has been in the Bear famiJ
direct line from away back before 1760?

A. 1778. ..

Q. Were you cured of this nephritic colic
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A. Inever had any trouble since I left there the
last time, and I attribute my cure to that.

Q Did you use anything but that water?

A. No, sir.

Q You had several recurrences and went back
each time, and took the water, and each time you
were cured?

A. The only precaution I have taken has been to
avoid the use of lime stone water.

Q.? After being cured the last time, when was

t?

A. The last time I went there to live was in 1879,
went to Texas, and then came back again, and I
wed there until 1890; I staid there, and I lived
here altogether, in the county; I staid right there
or the purpose of having the use of this water;

that was my sole purpose, and I did it to my great
financial loss. e

A- Noj, sir.

in
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Q. And when you first went to the Bear farm,
you just went there on a visit as I understand?

A. Yes, sir.

Q. And for no other purpose?

A. No, sir, except to get out into the country.

Q. And you were ailing at that time, when you
first went there?

10 A. Yes, sir, the first visit I made there?

Q. Yes?

A. Oh, no, sir, I was a child then; the first visit
was during the Ghristmas holidays, when I went
there and made a visit for a few days there and the
second time that I went there, I went there at the
instance of Henry Bear; I was nothing but aboy
at the time, and I went there to take some draw-
ings to his father; his father had purposed to builda
house in Stanton, and I had to go there to take sone

20 drawings which my father had prepared, and when
I got there, I found that his wife was dead, andI
went back in a day or two after that, and the
next time that I went there was in the year 18
that was the time that I was in bad health.

Q. How long did you stay there in 1879?

A. T stayed there in 1879 until the fall, October
or November probably.

Q. And you went there simply to get out into
the country, as 1 understood you?

30 A. Yes, sir, in the first instance.

Q. And were you suffering from your disease a
that time? ot

A. Yes, sir, and had been for a year before n

Q. And you had been living in a limestone
country?

A. Yes sir.

Q. Now, after you left in the fall of that year>
did you go back to your native town?

A. No, sir, my native county was Loudoun, a

40 my residence was Stanton.
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Q You went back to your residence town, didn’t
you?

A. Yes, sir.

Q And you had another attack of nephritic colic?

A. T had several of them.

Q How long after you returned?

A. T cannot say, but probably a month or two;
or amonth say.

Q What was there that did not agree with you?

A. That has been my experience unfortunately,
I had to give up a large practice to be there.

Q And then you returned to the country again?

A. I returned tp the country, to the Bear Lithia
Spring neighborhood.

Q When you first went to the Bear farm in
1879, you did not know of the curative powers or
properties of this water?

A. Exceptin this way. My father knew Col.
Bear, who had met him, and the old gentleman
said to my father “send your boy on down to the
springs, and it will do him good, I think it will cure
him, and so my father sent me.

Q And at that time, the spring was not known;

at is, the time when you went there.

A. Known as a medicinal springr?

Q. Yes? .

A. Tt was only knowa as the Bear Spring.

Q. Merely because it was on the Bear farm?

A. Yes, sir.

Q How long did you stay there the second time,

en y°u went back, after 18797?
A. 1 remained there continuously; except when

op/ 8 t ed aWay Professionally, until 1890, ex-
Texas”™ 1 Say f°r a feW months that 1 went to

you recluthlt?” WaSitthaty °u went to Texas- do

T
cannot tell exactly, you young men can re-
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member dates and things of that kind better than
we can, but I cannot say exactly.

Q. About what year?

A. It was in the year 1880, probably, 1881,1882,
or 1883, I cannot tell exactly, but lean recall this,
that it was during the term of Gov. Cameron of
Virginia.

Q. So that you remained at the farm about two
or three years before you went to Texas?

A. Probably so, I was not there continuously;
sometimes when the Bears left they kept the house
open only in the summertime; sometimes I boarded
up at Dr. Wolff’s, and sometimes at other places,
near by, but it was always where I could get the
continuous use of the water.

Q. But you were using the water for at least two
or three years before going to Texas, were you not?

A. Yes, sir.

Q. You were ailing all that time, were you?

A No, sir.

Q. Why did you continue to use the water tneir

A. So as to get my health; I was gaining flesh
when I went away, and then I suffered again wit
the same trouble, and when I went back again,
was benefited by the use of the water, and I re
mained there so as to get the benefit of the water.

Q. You went to Texas, you say?

A. Yes, sir.

Q. How long did you remain there?

A. I came back, either in the fall or winter,
cannot tell exactly; I was not there very long; prob-
ably, from August or September to October.

Q. Did you start ailing again in Texas?

A. Yes, sir.

Q. That is what brought you back, was it.

A. Yes, sir. \ If in
Q. You had intended to establish yours

Texas, hadn’t you?
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A. Yes, sir.

Q And you only remained in Texas a few
months?

A. Yes.

Q After you returned, did you go right to the
farm?

A. No, sir; I went to Dr. Wolffs.

Q How far from the farm did he live?

A. Probably two miles, or a little over.

Q Why didn’t you go to the farm?

A. Because I stated before, they lived in Stanton
during the winter, and in the summer time he oc-
cupied the house by the spring; he had two bachelor
brothers who were living there and their arrange-
ments were not suitable for me, and so I went and
staid then with the bachelor brothers there

Q After returning from Texas, how long did
you remain there?

"'J r " “61thereuntil 1 left permanently; it
™ y eoyea 90S 1 UVed there SiXteen " s,
Q Where did you go from there?
infh I,WeDtfrom *here to Fort Royal, in Virginia

Ech C°Untyn°f V%aﬁ‘reukan from .there I went
ck home, where ave lived ever since.

»ater from theslZ g /°U "* 7°U shipped some

O meS* A Utle” about that time.
A. Yes £ " iS th6 date ot the certificate?

e siay

yes, Sir.
f the Bears themselves?
*es, sir.
bottle o ft 6 °ne Came there and asked for a

people would write to them from the dis-
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tance for it; they would come in from Harrisburg,
and different distant quarters for the water, and
purchase it and take it away with them, and they
also had it sent by the carriers, mail carriers.
Since 1890, have you been ailing at all.

No, sir.

What water do you use now.

I take good care not to drink limestone water.
What kind of water do you use?

1 drink Bear Lithia water, and if I cannot
get that, T get what is next to it, which is the
Golin thaLithia Water, but I donot drink that very
much; I drink very little water anyway when away
from home, but at my home I have the very finest
free stone water.

Q. From your own spring?

A. Yes, sir, from my own spring.

Q. The water that you have been drinking from
your spring, how long have youbeen continuing to
use that?

A. For some time.

Q. Several years?

A. Yes, sir; oh, I have been using it ever smoel
lived these, since I went there in June.

Q. You use that more than you use any dher
kind of water, do you?

A Yes sir.

Q. It is very seldom you get any Bear Litto
Water down there, is it not?

A. I get it at Washington.

Q. And your own spring water seems to proven
the occurrence of this disease you suffer from

A. Yes, sir.

PO POP O

Re-direct by Mr. Collins.

Q. You have had no trouble since you left ®
1890, you say?

A. No, sir.
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Q You gay© to Gen. Jones or to Mr. Compton
one or the other of them.

A. Tgave to Gen. Jones or Mr. Compton, one
or the other or both— interrupted_

Q You gave a testimonial to the effect of this
water upon you, didn’t you?

A. Yes, sir; I gave a testimonial.

Q Which was published. 1 10

A. Yes, sir; I gave them a testimonial as to the
ettect of this water upon me, which testimonial I
understand, was published.

Q In the booklets of the Bear Lithia Water Co.

and the Bear Lithia Springs Co.?
A. Yes, sir.

Robert J. Riddle, a witness produced in behalf

o the complainant, being duly sworn according to
law, on his oath saith; - 20

Examined by Mr. Collins. S

Q. You were born when?

E In 1855, the 5th of January.
Q Where?

H WA en C‘;ﬁ%dp’\e sou”™ °f the Bear Sprin§s, as
Q “ Bear Springs ” it was called then?
A. res, sir.
Q Mhat is it called now? 30
A- The “ Bear Lithia Springs.”
I Have you lived there all your life?

A- Yes, sir.
»htatyT W anythi“§ abOUt that ™
about | U86d °° go to the miu. which was
-lled.theI Bea”S hé6'0",; 1 N that *

it has alwa K prmgs at that time>and in fact
ys been understood and known as the

40
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“ Bear Springs” by everybody in that locality, and
it was known to me as the “ Bear Spring.”

Q. Did this spring itself have any reputation ar x
notoriety at that time, when you were a boy?

A. Well, no, sir; I cannot swear positively that
it did, but it was well known, I know that.

Q. Did you know of water being shipped fromit

10 and sold, and if so, when did that begin, to your
knowledge?

A. Well, they hauled water away from the spring
there in 1876, 1877, 1878 and 1879, and along those
years; all that, time it was hauled to Harrison-
burg—

Q. Harrisonburg is how far away from it?

A. The town is about twenty miles from the
spring.

Q. Who hauled it?

oQ A. Alec Walker and Henry Harmon, two cd-
ored fellows that carried the mail.

Q. Who did they haul it for?

A. A little bit of the time they hauled it for
John Jones and for William B. Compton and for
others; I cannot remember just all who.

The Court— He says they hauled it to Har-
risonburg and sold it at Harrisonburg.

A. Well, now, I don’t know that they sold ita
Harrisonburg, but they hauled it there; they went
and dipped the demijohns in there and filled them
and hauled it out to Harrisonburg.

By Mr. Collins.

Q. When was the railroad finished?

A. The railroad was built in 1880 and 1881, an
it was finished, I think, in 1881.

Q. And this haulipg was done before 18 s

40 it?
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A. Yes, sir; both before and after.

o ngi;I‘l“ hauling by the wagon is what I am speak-

A. Oh, yes, sir.
Q. That was done before the railroad was com-
pleted?
A. Yes, sir.
The railroad runs by the Shenandoah River to
*Harrisonburg, does it not?
A. No, sir.

bu? ?Well’ the Water haS tO be hauled to Harrison-

A. Yes, sir.

Q- Do you know Mr. Turner, the last witness?
A- Yes, sir.

tohiT W WheDhe Came overt” for

A. Yes, sir; I know it was in 1879.

M0 11 ame« >nburg un}%ﬁljlll%dcgwgﬁﬁlé?lel} that sP™ g

b

f°f8 Hs SngeTther%o}dGah?uung aWayY from there be-

Q- And afterwards also?
Yes, sir.

Q You say Gen. Jones hauled it away?

fore he c 1T “t’h J°°eS hauled » awa¥Y> both be-
ue came ere and after.

A. Yes61a1134 they bega“ to do *>did they?

shesAw J?SrSt hanling was fey *be Bears them-

wagon; the rnAl” "" They hauled ifcout by the mail
came in and w Wfgon hauled it every time they

They always go/ a fOFT‘T‘f With the water-
toHarrisonburllr | °f wat<* and hauled it out
Q Do von Jf y tlme they Came in*

Aolnpton began* 1* en- J°nes and Mr.
egan to haul it themselves?

10
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A. No, sir; I cannot fix the time, but I know
they did it.

Q. What was done with the water that was
hauled to Harrisonburg?

A. I don’t know; I suppose—

Q. You don’t know?

A. No, sir. ' . ,

10 q.You spoke of the stage hauhng it; is that
the same colored men that you spoke of before?

A Yes sir; that is the same two colored fellows
that I spoke about.

Q. They drove the stage, did they?

A. Yes, sir.

Q. How often did they haul it?

A. Well, they would come over three times a
week, I should say, and then it got to be sothat
they had to come over daily, and the water was

20 hauled across over to Harrisonburg every ay
the mail wagon in that way.

Q. Well, you say it was afterwards called
Lithia Water?”

A. Yes, sir.

0 When first was it called that?

A. It wasin 1884 or 1885,1 cannot state exacty,
but I suppose after it was analyzed.

Q. Do you know whether it was solda er >
that is, shipped away and sold?

30 A. Oh, yes, sir, it was.

Q. Do yon know it was? ; heing

A. Why, I saw it at the depot I saw
loaded, and saw it put in the express cars.

Lots of it, you say?

Yes, sir, lots of it.

For how long?

. Oh, 1 cannot tell you how long.

Well, did it ever stop?
Tf. Via» never stopped as

O PO PO

fer as that is

40 cerned.



21

Q It has been continuous, has it?

A. Yes, sir; it coptinues to-day.

Q Do you know whether Mr. Turner was sick
when he came there?

A. Yes.

Q How sick was he?

A. He was very sick; he was in a very bad con-

1 . 2 _ _ o L
used to flgjlp’hinl? rin‘/\afln fOllll[Se(()if tt e Hg}gev,hlar%ﬂ ]1:153 mn

and out of the house, I know.
Q He had to be helped?
A. Yes, sir.

Gross-examinationby Mr.Lichtenstein.

Q What was your business down there in 1876?
wifhinCann® i tellyoUnoW; 1 have been working
I yepld i 1 U}g 6t 34 n ythin *
7r 2 o @iyttt Tnak.,

By Mr. Collins.

you? YOU Wer3 twent3on©years old then, were

A- Yes, sir.

By Mr. Lichtenstein.

Q Where were you born?

A- About one mile from this Lithia spring. .
30

ue”hborhoo”wer”there not? SPri“SS ar°UUd

‘bweifalprinith tifUli, ‘here 'S another spring;

there is thePElk Lhh ca«7® * Sprin*h and then
are about two and a a*“d 1 suPPose *bey

®wthey are threem1 f °r three miles aPart; wen
Afferent springs.there 8aPart’ there are those three

X l«ated8m?nS “ k“°Wn by the name oi the farm
40
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A. Yes, sir, in a general way, it is, but some-
times it is given another name; I know one spring
there they call the Salmon’s Spring; that is another
spring that is out there.

Q. How do you recall that it was in 1876 you saw
water hauled from the farm?

A. From the post-office, I used to go to collect in
the store there, and to mind it; it was the post-
office that I collected for, and the mail was carried
from there, and I used the wagons there every day,
some part of the time, and other parts of the time
as much as three times a week, would be there.

Q. And you recollect exactly that it was in 18%
that you saw water hauled from the farm, and that
they began to do that?

A. No, sir; 1877, 1878 and 1879; I am not posi-
tive about 1876, but about that time.

Q. How was it hauled?

A. In demijohns.

Q It was hauled in demijohns from the sprmg

A. They would come to the spring and fill them
up, and haul them away.

Q. Who would do that?

A. Ed Walker and Harry, and whoever it was
that was bringing the mail wagon, would doit

Q And where was it carried to, do you say.

A. It was carried to Harrisonburg; that was their
offily route; they used to go clear through to e
nandoah City.

William J. Runkle, a witness produced m *
half of the complainant, being duly sworn acpor

to law, on his oath saith:

Examined by Mr. Collins.

Q. What is your age?
A. T am sixty-five years old.
Q. Where were you born?
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A. Kockingham County, near Elkton, Va.

Q. And lived there all your life?

A. Yes, sir; except for little while, that X was
away, five or six years, I should say.

Q. Where is your birthplace, as regards the
spring, known as the “Bear Lithia Spring?”

Three miles or three and a half miles away

probably.

Q Where you were, the Bear Lithia Spring was
three to three and a half miles away?

A. Yes, sir.

Q. Soyou have always known that sprin§, have
you?

Q. Yes, sir.

Q. Have you held any official position in Vir-
gima?

A. I am a notary public.

Q What else?

A. A magistrate. 20

Q. What we call a Justice of the Peace?

A. Yes, sir.

Q. Now, what was that spring called when you
were a boy? J

A. Tt was called “Bear Spring.”
LiL ASpdr i ~ then haS “ b6en CaUed the <“sBear
afterit » r * rf “ember what year, but probably
Hwalal®ed yZé6d bU*1 d°n™ k“°W What 30

aifed WdPv°J 1° *hat tim6’ “ d before it ™s
fronfit? ’ 7 U kn°W °f any Water being sold

knwwhetW °itTterbMngtaken from 1 don’t

dipped or sold fromlto ” DOF bUt 1 kD° W **
Q When did that begin?

RSN 70 10 FBar [vadmic

40
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And they were hauling it then?

Yes, sir.

Who was shipping it?

. Why, I presume— well, I don’t know who

was shipping it. The mail carrier; I lived on the

road, and the mail carrier, he passed by my place

very frequently with demijohns or bottles of water.
Q. You don’t know who shipped the water then?

A. No, sir.
Q. Who controlled the spring at that time?

A. Mr. Adam Bear and his brother, or rather
the heirs of his brother; that was in that year 18y9;
I don’t remember what year he died, old man Jacob,
but his heirs probably controlled the spring at that
time?

Q. Do you remember when Gen. Jones and M.
Compton took the lease of it?

A. Yes, sir.

Q. Did you work for them?

A. Yes, sir; I filled the bottles up for them.

Q. You drew the water to put in the bottles?
A
Q

>0 > O

. Yes, sir.
. When did you begin to work for them?
A. I contracted with them on the 20th day o
May, 1886.
Q. Then what was the water called?
A. The water was called at that time Bear

3Q Lithia.”

40

A. How long did you work for them?

A. I worked for them—that was 1886, and 1
worked for them until June or July 1st, 1888.

Q. During that time, you drew water and o
tied it for them?
Yes, sir.
And was it shipped?
It was shipped, yes, sir.
Was that abusiness they carried on there.
Yes, sir; that was a business they carried m

ForoP
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Q Did they sell it.

A. Yes,sir; they sold it; they made a business of it.

Q How extensive was it?

A. Oh, well, they done a pretty good big business;
very good business, sometimes; sometimes they
had, or T would ship and haul sometimes for one
man as much as five barrels, and five or ten cases
of bottles, or something like that.

Q Did Gen. Jones and Mr. Compton have a
trade-mark?

A. Yes, sir.

Q What was it?

A. The “Bear”— a black bear.

Q Ishow you a stencil made out of metal, out
ot which is cut a bear, with the words “ Bear Lithia
Water Co.;” doyou recognize that?

A. Tt looks like one that I used to handle, or
something like it.

Q Youstenciled that on the wooden cases, did you?

A Yes, sir; the first I had was just card-board
stencil, a little board------

Q Acard board stencil?
A. Yes, sir.

yoU a glass bottle marked “Bear

blow!?- l!ierS and then the % ure of the bear
nm the glass, and the words “Elkton Vu. ¢

J u recognize that as a bottle used by them?

nal T' ~ tkat looks like tbe b°ttles; the origi-
isonp * XaS USed tbe water in, and this

8If ~fthem 1 Presume— I kept this bottle my-
BVMr. Corbin.
Q That is not the one?
e11, it was a similar one to this.
BVMr. Collins.

clmptiu™ @ the WMhe b’ ttleS that Jones

10

30
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A. Yes, sir.

Q. You say it looks like it?

A. Yes, sir.

Q. Have,you any doubt but that it is one of that
lot that they had?

A. Oh, no, sir; there is no doubt about that, mo
doubt about that at all.

Q. When was it they began to stencil on this de-
sign on the cases, and when did they begin to get
bottles like that, or about like that?

A. I think the first bottles must have come in
in June or July of 1886, a few of them, because they
could not get as many as they wanted, but after
that, in December I think it was, I hauled four
or eight cases, I don’t remember just exactly, tothe
springs for them.

Q. Did they ship it in some other way than m
these bottles?

A. Yes, sir.

Q. Describe how?

A. They shipped it in demijohns, or in five gallon
demijohns.

Q. Five gallon demijohns ?

A. Yes, sir, and in carboys of ten gallons.

Q. These demijohns were glass demijohns en
closed in wicker covers, were they?

A. Yes, sir, they were glass demijohns and
of them enclosed in wicker covers, but I also a
them in cases, and they gave me the contro
and I did as I chose about it, while I was w
for them, and I had the bottles all cased up,

the demiiohns all closed up wit oa
the sides. .

Q. Cased up with boards and then a e
stencil on the board cases?

a sir* *

Q. And you say you had ten gallon carboys.

A. Yes, sir.

»

firiire
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Q And were they cased with boards in the same
manner?

A. Yes, sir.

Q. And they were also cased up?

A. Yes, sir, they were also cased up the same as
nve gallon demijohns.

Q. And they were stenciled in the same manner?

A. Yes, sir, they were stencilled in the same
manner, I had some of that water that was shipped 10
in thirty gallon barrels also, and we had also eight

or en mulberry barrels made and we shipped them
m them also.

Cross-examination byMr. Lichtenstein.

8ﬂl{isow\atwfro eﬂfllretmatl 5 at did public hauling

€ sprin
A. Yes, Sir; I think I was, in fact I know I was.
V- i ou énow you were?
20
Pnm is for “en- J°nes and Mr.

pon irect; I made the contract with them.
A ou were in the livery business at that time ?

e thd i htract vt tagaivery business when I

hadno Then *°Us”ar”eJ to haul the water they
hid ~ °r %U,'e °f a beai-0“ i4 a* Ntr«,

“tuixfigt, Am hixtta shgn‘:la’y
we did not ,in e bear on *> 1 knhow that 30
sent t,, me N 1,ttle ca®-board stencil was

tensivY I7be°fore”bCfl’ haVinS shipPed any water ex-
A No t 6 bIRt ste,Jedmg was done?

0 Thl« '/ canuot say as to that.
boara? r 8tenoil was a bear out out of card-

A- Yes, sir.

Q And yo"Pu‘ it on in black paint?
40
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A. Yes, sir, we put it on in black paint, lamp
black and varnish.

Q. That had no letters on it at all?

A No sir we did not have any letters on it.

0." After you first used this first stencil card-board,
they gave you a stencil with the words “Bear
Spring” over the top of it, didn t they?

10 A. Yes, sir; something like that. o

Q. Before you got this particular stencil, didn *
you have a stencil with the words “ Bear Spring
over the figure of a bear?

A Yes sir; I think there was a figure of a beare
and then the words “ Bear Spring” over it; yes, sir,
I think there was.

Q. And then they gave you a stencil wi
words “Bear Lithia Water” o:i the side of the bear,
but that was long afterwards, wasn’t it?

20 A. Not very long, well, probably it migh
0. This stencil shown to you by Judge Collins,
has the figure of a bear cut into it and t e wor
‘‘Bear Lithia Water Co.?”

A. In the bear?

Q. Yes, the stench shown youby J u lg *
has the figure of a bear cut into 1,

“Bear Lithia Water Co.” in the bear, has
A. The first we had was run in over the top
30 the figure of the bear, and that was cut ou
board, as I have told you. were?

Q. And do you remember what the wo n

A. “Bear Spring Water,” well, now, "
positive about that, whether it was ‘‘Beary,

or “Bear Spring;” I am not sure about tha

Q. Do you recollect when it was y°? Bear Lithia
to use this stencil with the words
Water Co.” on the side?

A. No, sir, I don’t remember that.

40 Q. This stencil was afterwards change ,
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words made just “ Bear Lithia Water,” without
the word “ Co.,” was given to you?
A. The first one was.

Redirect by Mr. Collins.

Q. He asks if this was changed from the “ Bear
Lithia Water Co.,” and the one given to you being-
the “ Bear Lithia Water?”

A. Yes, sir, that was changed; it is on that book
there.

~ L Sh°W y°U a in which, oeginning at
page o, under date 1888, December 14th, “ Bear
W- T headed and having “ Bear Lithia
3 .number, of ger it, and I

H
ast you if that is in your handwrltlng

book. Sit’ that iS my handwri” S; that is my

gilthete! doesT" the date flrst

mail w t “r’ 1 ShipP3d beiore that, but I had a

could nntfl at Icarne ocket probably; I
g}g not And it up to tgls tlmg P P Y

y - An earlier one than this?

an* account-81** ** WaS eariier tbaD this one- 1 kept
paid me h tw everytbinS ‘hat was done. They
demijohn 'for~ T ~ by the barrel’ and by the
more I hauled th* 1DS’ ““f tbat is’ of course. the
orders that I¢ if m°re 1 got’ and 1 took a1 the

ofthemI t thf S°° f°r th°m’ and a good “ a”

the way that I k dlreCt to me- and here is

credit fw what thf T ° nUU 1 would«ive ‘hem

Peoplepaid me T 7 ° me’ and when the other

tJwaspaM  .*"* them Credit on the hook *hat
Q 4]

c°’mpany? your own memorandum ,or for the
A Jt

thatlk 1Ffthl7 ” e“ °radUmi H is ‘he wa
aCCoUnts between them and ¢ysel

1(

3>
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Q. Does it show all the water that was shipped,
or only as much a*s you were interested in?

A.. This shows the water that I hauled for them.
Of course, I hauled some water for them that went
to them in Harrisonberg, and some of it was
charged and some was not charged on this memo-
randum book.

Q. This is your memorandum of the charges you
made so as to show what would be due you?

A. Yes, sir; that was in 1887 and 1888— nothing
in July, 1888.

Further cross-examination by Mr. Lichtenstein.

Q. It also shows the amount of water that you
hauled, does it not ?

A. It only shows the packages.

Q. And you could tell from your books there

what the packages consisted of?

A Yes sir.

A. And you did all the hauling for Mr. Jones
and Mr. Compton?

A. For them alone, that time, yes.

Mr. Collins—1I offer in evidence the stencl
which has been shown to the witness.

Marked Exhibit C 12.

Next I offer in evidence the bottle that was
shown the witness.

Marked Exhibit C 13.

Next I offer in evidence the book, especially
with reference to page 380 of tha

Marked Exhibit C II.

Harry M. Dickinson, a witness produced”
behalf of the complainant, being duly swor
cording to law, on his oath saith.
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Examined by Mr. Collins.

Q You live in Mt. Vernon, New York State?

A. Yes, sir.

Q And your office is No. 1123 Broadway, New
York City?

A. Yes, sir.

Q What is your business?

A. Real estate.

Q Were you formerly, or was your father for-
merly, in the water business?

A. Yes, sir.

Q When did your father buy into the “ Bear
Lithia Water Co.?”

A. About 1890; if I am not mistaken, it was
somewhere in 1890 or 1891, but the papers will
show.

Q November 23rd, 1890, was it?

A. Yes. sir.

Q You bought out the Bear Lithia Water Co.
stock, did you ?

A. T had better explain that perhaps; my father
was a very ill man, indeed, and he wasin the hands
of the doctor, Dr. Van Sandford in Harlem; we
lived then on West 124 street, New York City, and
as I say my father was under treatment by Dr.
Van Sanford; he put him to drinking mineral
water, claiming that he had an attack of “ Bright’s,”
~d my father went down to see Dr. Henry Mac-
quire in Richmond Va.;I am going to tell how we
eame to have or to getinto possession of this water,
and Dr. Henry Macguire told him to take—

Mr. Lichtenstein—I object to the witness
telling anything that anyone told him
on the ground that it is hearsay evidence.

Court You must understand that you
cannot tell what another person told

10

20

30

40
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you; you must only state the facts as
you know them.

By Mr. Collins.

Q. Well, under the advice of a doctor, he began
to take this water?
A. He began to use the mineral waters, as T hap
10 stated, under the advice of Dr. Henry Macquire,
and he said the reason—

Mr . Lichtenstein— I make the same objec-
tion. The witnessis attempting tostate
what was said by Dr. Macquire.

Court— You are not to tell anything that
anyone told you.

W itness— Then I shall have to come to a
standstill right there, because I can
20 only tell what I have been told.

By Mr. Collins.

Q. Did your father as a result of this visit to
Virginia purchase the Bear Lithia Water Co.b

business?
A. Yes, sir.
Q. And that was in 1890 you say?
A. Yes, sir.
3Q Q. How much did he buy?
A. He bought the leases.
Q. Of course, he bought the stock, a contro
interest in the stock, didn’t be?
A. Yes, sir, ,
Q, That is the stock of the Bear Lithia W
Co.?
A. Yes, sir.

p
Q. You have the stock book of the Lithw
here and all the stock is owned by your father.

40 A. Yes, sir.
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Q Did you become an officer of the company?

A. Secretary and Treasurer.

Q Of the Bear Lithia Water Co.?

A. Yes, sir.

Q Did you continué as such until the time that
stock was sold to Philip B. Jennings and others?

A. Yes, sir.

Q Representing what is now the “Bear Lithia

Springs Co. ?” 10

A. Yes, sir.

Q. So your concern sold out to Philip B. Jennings
and others? ®

A. Yes, sir.

Q That was in 1899, was it not?

A. Yes, sir.

Q From 1890 to 1899 the same time you were
here iet Us have the history of that business; the
stock I see was $50,000 that is the stock of the

20

> and that was afterwards

A A NN 5T\ T LAY
KSR CID"\V‘AU“h

A. Yes, sir.
time ! tate ‘ae hiStory °f that business, from the
1ZJgz™ * y°G father took hold of « « con-
« to the Jennings partyWatér C°-’ Until y° U SOld

mhMIte ea (e s o Set

the spring a«  *V and Mr' ComPton remained at
shipping the °U “ anager; his duties consisted of 30
A tts ~ V¥ USiQbarrelS’ in dem«°bns

Washington, and otunWe,ShiPPedthat water to
direcion »h >er Place® m almost every

wherever ortT™ ~ (CUld °Main orders or
barrel business * °ame fr°m’ and sornet>mes our
getthe waterT T “ heaVy that we could not
‘hebarrel businaSten® USh’ and we could not control

Parties we ;rn d rw after 8hiPping the «

again, and so J . h Culd not %et them back
d S after a wbile because ot that circum-
40
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stance, the difficulty of getting the barrels back
from the customers, we determined to discontinue
the use of barrels in our business, and only to ship
the water in bottles, in demijohns and carboys.

Q. In glass?

A. Yes, sir; those bottles which we afterwards
issued to our customers, with a seal on the stopper,
and we wrote to our different agents and to our
customers not to receive those bottles with the seals
broken, under any circumstances.

Q. What was there in the way of a trade-mark
or a stencil on the barrels or on the packages in
which the glass receptacles for the water were con-
tained, or blown into the glass?

A. A black bear.

Q. Do you recognize this bottle as one of those
(handing witness a bottle)?

A. This is one of the first bottles that we issued;
we improved on this style of bottle very much; we
had a better bear made— (Interrupted)

Q. That was the kind of bottle you found in wse
when you bought into the concern, was it (exhibit-
ing to the witness Exhibit C13)?

A. Yes, sir.

Q. How were the figures shown on the casesan
on the barrels; how were they put on there?

A. They were stencilled figures.

Q. What did that show?

A. A bear and inside of the body of the bear
"words “ Bear Lithia Water Co.” on the W
of the bear. .

Q. Now, I show you a bottle of the ¢ aiac

A. They were known to us; yes, sir.

Mr.Collins— | offer in evidence that bottle
and the label upon it.

Marked Exhibit C 15.
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Q Did you about this time begin to bottle a
sparkling water?

A. Not immediately* we did not commence to
bottle a sparkling water until we employed Mr
Reusch. We employed him and sent him down to
the springs.

y. When was that?

A. I should say that was a couple of years after
we first started.

Q Mr. Reusch was a man who was engaged in

e business of bottling and selling sparkling water
was he not? S ’

A. He was a bottler for some other spring, and
we advertised for a bottler, and as a result of that
advertisement we bought out his plant and we sent

veTlrs andhe WaS there after abo«“ ™

eninlrf® ~r' ®eus’h afterwards became your
employee and you engaged him entirely?
A. Yes, sir.

2 P d Mr. R h did begi
e oremPlqyed My Repsch did you begin
A- Yes, sir.

Q And did you sell them?
A. Yes, sir.

Q Did you advertise them?
A- Yes, sir.

J As what kind of water?
~ers™to T £*f Wal6r tO take the P)ace of table
Q When 3?2 * liqUOrs’ &c-
waters? y°U selr tllese sparkling table
York, in'* £ '? “ashington. we sold it in New

»adit in M fttfP ’ iD Baltimorei in fact, we
‘be large cities  ai>Se Cltle® We had aSents in all

A. WeT «me °f your leadinS customers?

, 0
10

> thére was Ba>* & Tilford, Acker, Me.- 40
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rill & Oondit, A. A, Heroner, Fifth Avenue Hotel,
the Windsor Hotel and any number of saloons, and
j S. May, on Broad street; he handled it exten-
sively.

Q. As a table water and as a drinking water was
it used in saloons?

A. Yes, sir.

Q. And was it called “ Bear?’

A. “ Bear Lithia.”

Q. Was there any special name except “ Bear
Lithia?”

A No, sir; “ Bear Lithia Water.”

Q. How extensively did Acker, Merrill & Condit
and Park & Tilford handle this water?

A. In carload lots always. Sometimes if they
needed a little extra water they would ask fora
few cases to be shipped to them until we could get

20 a carload to them.

Q. You sold it also in Washington?

A. Yes, sir.

Q. Where else? , 1

A. In North Dakota. We sold it in Atlan a,
Mobile and in a great many other places.

Q. Did you ship any water abroad?

A. Yes, sir; we shipped water to Cuba,
shipped it to Pebro Dustillo, who was our agent

30 Q. I show you a bottle. Is that a ~“ Ple
kind you used, including the label, for e

ling water?
A Vad

Mk. Collins— I offer in evidence that bot*
with the label describing it as a p

ling water.

Marked Exhibit C 16.

40
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Q The label of that bottle, is it one designed
by your company.

A. T think it was designed by ourselves; it is
an original label, I think.

Q Is that what you called a seal (indicating)?

A. Tt is what we call a cap, that we used on both
character of bottles.

Q The time you took charge of the company of 10

n A adrertising thatha d been

A As well as I can remember now, except for
what local advertising they did, the advertisements

tnZ V ot oirculars and leaflets and pic-
suclTlfli-e” ~that!1*11~ 8 aroUnd ‘be loor'8 and
Q Leaflets?
A. Yes, sir.

Q What did they have on them?
them.They always had the % ure of a bear on

« ESSEr- o v & =7

intmecalT/h °l &béar and “ Bear Lithia>” and
Water” 0, Th! h the wo™ “ Bear Lithia

had a label r i°J °u~ *>ear and sometimes we

uaiw$s$ 1 » with the WOIds “ Bea-
Q You had th r tbOUt *he figUre °f the bear-

heads? the figUre of a bear on youa letter-
A- Yes, sir.
A Yesir exfend the advertising?

Q What did you adopt?

Q Yps vfu Way--what papers did we use?
use? ’ k*nd of advertisements did you
A ~o JiJ

8tation at the * pfreat big advertisement on the
bixth avenue elevated, two feet wide

20

30
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and three feet long or three feet six inches long, a
something like that; it was quite a large advertise-
ment; it was quite a big thing, and we had that on
the elevated stations, and we had advertisements
in the elevated cars’also, both in New York ele-
vated cars and in the Brooklyn elevated; we had
our advertisements appear in a large number of
the different magazines, and we also advertised in
the various medical journals, and in quite a num-
ber of similar papers lying outside of New York,
and there was an advertising agency; they would
supply us with a list and inform us that we could
have so many lines in so many of those papers for
so much money a month.

Q. You were about to describe how the adver-
tisements appear on the elevated railway stations?

A. They had a bear and the words “ Bear Lithia
Water ” on it?

Q. And was it advertised in the cars?

A. Yes, sir; it was advertised in the cars vely
extensively in the usual way, and then, as I sa
before, it was largely advertised in the dffe*®
medical journals; it was also advertised in
Magazine, and also in the different albums a
were put aboard the various steamers; there were
so many that were put aboard every steamer com
ing into New York, and for that the contract RIG
was, I think, $100. . .

Q. When did you begin to advertise this
as extensively as you have indicated?

A. Almost ever since we bought the spring, i

Q. I show you Frank Leslie’s journal for theye
1891 or a copy of it?

A. Yes sir.

Q. Was that one of your advertisements?

A. Yes, sir; it is found on page 141.

water

Mr. Collins— I offer in evidence the ad
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tisement of the Bear Lithia Water ap-
pearing O page 141 of Frank Leslie’s

journal.

Marked Exhibit C 17.

Q Did you advertise in the Town Topics in the
issue for July 23rd, 1891, and I draw your atten-
tion to the fourth page of that issue?

A. Yes, sir; we also advertised in the Town
Topics.

M:. Co11ins — I offer in evidence the copy of
Town Topics for July 23d, 1891, with
special reference to page 4 of that issue.

Marked Exhibit ¢ 1s.

Witness I have a list of the different ad-
vertisements and papers that we used at
that time for advertising our water.

fy M. Collins.

Q. Have you a list there of the different adver-
tisements?
A. Yes, sir.
Q Mhat year or years does it cover?
A. Tt covers from 1891, 1892, 1893 and 1894.
ns list was made up of the parties that we paid
ec s to for advertisements, but it is quite fre-
n we often paid for advertisements in cash, and

itr i T eCeiVe a receiP* for the amount paid, and
ar ,. iPU"*nb) tbe Petty cash; of course those
° mcl*ded in this list; I had entire charge of

myself h T there WaS n° °ne but my father and
he™anti, 5 anythmé£ to do with it whatever, and

thgﬂlas they cameGfaj Certain biUs’ and 1 Paid

" Collins—1I offer in evidence this list

20



10

g0

30

40

40

of the advertisements, consisting of four
sheets, and I ask that each sheet be
marked as the same exhibit, C 19.

Q. How much did it cost you on the average?

A. Well, it varied, sometimes it would be nore
and sometimes it would be less; I know that it has
been as high as three or four thousand dollars in
one year, and sometimes it would only be about two
thousand dollars; it is impossible to give you an
exact average.

Q. In what period would that be?

A. In each year, and then we had men that we
sent out from hotel to hotel, with samples of the
water to introduce it, to introduce this water, and
they were paid a salary, and they were allowed
much each to spend at the different bars, and sare-
times we would give the proprietor of the place a
case of water if he would start the use of it in his
place, over the bar; we did everything in that line
to bring it to a point so as to be able to obtain therr

Q. Did you sell both table and medicinal water?

A. Oh, yes, sir; we always sold both, we never
dropped the medicinal water; one of the waters was
artificially charged and the other was the natura
wautu. ; °

Q. Now, at the time you took up the b >
about what was the magnitude of shipments; o
many carloads a month would you ship?

A. Oh, it varied; I cannot answer that quesi »
Mr. Reusch knows exactly what they sent ou, a
he can answer that question very much eJ*

I can; he knows what it would average bet e

Q. Well, he does not know about the time whe

you first started?
A. No. sir: Mr. Compton kept the bookst
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and he would send me down the memorandas; he
sent the memoranda down to us.

I thought you might know?

No, sir; I do not.

Did the business increase?

Yes, sir; it increased all the time.

© PO >0

Did you open a New York office?
A. Yes, sir; we opened a New York office at No.

68 Broad street, and then afterwards at 945 Broad-
way, New York.

Q. Did you have a storage place?
A. Yes, sir; we stored our water at J. H. Meyer
& Co.’s place in Washington Street; they had a

whole row of cellars there running under his great
big warehouses.

Q. Now, Mr. Dickinson, did you advertise else-
where than in New York?

A. Oh, yes, sir, all over the country, every which
way.

Q. Did you among the other cities that you ad-
vertised in, advertise in Syracuse?

A. Yes, sir; we advertised in Syracuse, through

a ew York agent; he placed our advertisements all
through the State.

the DI(* y°U 10°k f°r the PaPers y°u got from
A* Yes, sir.
examining the Syracuse Standard of

adra f-"4ih’ 1893’ which was one of. the papers you
r ised in, did you discover something there?

w ’ «e8 4 discovere(dthat another water company

thenl1?gf OUr *Bear” as a trade-mark, and I wrote
OTu’r rn°ment I discovered it.

dard J 7 W/ °U a bound file of the Syracuse Stan-

7%t 18Q q ~ y°U to page five; {tis dated March

tisement ’i*, 1 Wish you WoUld read that Over-

take it down’ ** an<4 adow ”e stenographer to

jo

on

3<

40
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A. There is a black bear at the left of the adver-
tisement standing upon the ground with a few sprigs
of grassin front; the bear is standing so that his side
is presented, and the words printed are as follows:
“Quality and Quantity. Itis quality with thebear
spring, and quantity with city water. Itis soft-
ness with bear spring, and hardness with Onandaga
water. The famous Great Bear Spring is in Oswego
County, which is noted for its fine water supply.
The hear Spring is Recommended by doctors in cases
of fevers and kidney trouble, and is used with great
results; it is the only pure soft water sold in Syra-
cuse; to families in cases, and to hotels, banks and
offices, in bulk. Pure Water Supply Co., 259-261
Walton Street, Telephone 180-00.”

Q. You find that same advertisement in the issue
of March 25th, 1893, do you?

Yes, sir.

Also in the issue of March 26th?

Yes, sir.

And in the issue of March 28th?

Yes, sir.

And also in the issue of March 3oth?

Yes, sir; whether these papers were sen
us as samples or not, I do not know, but I re™™
ber seeing that in writing at that time or a ou
time; I remember that very well.

Q. When you saw this advertisement whicn
been called to your attention, what did you o
A. T wrote a letter at once to the Pure
Supply Co., and told them that they mUS
using that trade-mark, as it was ours, ana

them the number of our registry.

>OP O OF

b

Mr. Cotlins— I call upon the other side to
produce the original of that le
sent.

Letter produced and handed to counsel.
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Q I show you a letter dated April 22, 1893, and
will ask you to read it?

A. “ To
“ Messrs. Pure Water Supply Company,
“ No. 259 and 261 Walton sStreet,
“ Syracuse, N. Y.

“ Gentlemen: We beg to notify you that you are 10

“ infringing our Trade-Mark and beg that

* you discontinue the use of same at once.

« Declaration of Trade-Mark. ¢ That said corpora-

“ tlon has at this time a right the Trade-Mark

fl ere*n described, that no other person, firm or
c¢’rPoration has a right to such use, either in the

“ * en” Ca” torm, or in any such near resemblance

4 @ ° as wight be calculated to deceive, that is

u ased by said corporation in commerce between

'y

the United States and foreign Nations, and par- 20
« T A Spanish West Indies, and chat
u 6 description and fac similies presented for
reCOrf truly "Presents the Trade-Mark sought to
“h ered- We hope that nothing further will
« nec* f ary, and that you will immediately com-

ply with OUI request.

¢ very truly yours,
“ SlgQed H. M. DICKINSON,

“ Sec’y and Treas. Bear Lithia Water Co. 30

“iniL. q I refer to is your advertisement
yracuse Standard of March 24th, 1893.

“ Yours very truly,
signed H. M. DICKINSON,

OurR SeC.7 and Treas’ Be r L,ithia W ater Co.
gister number 1s 19 .

Letter offered in evidence and marked Ex-
hibit C 20.
40
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Q. Did you get a reply to that?

A. No, sir.

Q, Did the advertisement stop?

A. I did not see it after that time.

Q. Not after this April 22, 1893?

A. No, sir.

Q. At that time there was no company selling
water as bear spring water in New York except
yourselves, was there?

A. None that I knew of.

Q. Did you ever know any further use of the
figure of a bear by any rival company until after
you sold out to Mr. Jennings?

A. No, sir.

Q. After you sold out to Mr. Jennings, did you
have any occasion to learn whether there had ar
had not confusion sprung up between the Bear
Lithia Water Co. and some other one company?

A. Yes, sir, afterwards.

Q. What did you learn?

A. A great many friends of mine—

Q. When was it?

A. T cannot exactly fix the time, it might have
been a year, or might have been two years after
wards; at that time of course Ihad very little ina”
est in the Bear Lithia Water Co. at all, but ae
said before, I was met by firiends of mine, very
often on the street, and they said to me, ‘“‘youa
a fool to have sold out,” and I said “ why.”

Mr. Lichtenstein— I object to this evidence
as being merely hearsay.

Mr. co11ins— I offer to prove bythis»*
ness, that people who knew him,
knew of his owning this company,
who knew of the sale of his company
the Jennings Co. came to him.



45

Court— You may prove the fact without
repeating the conversation. He may
say that people came to him and stated
that they were confused by the names
of these companies; I will receive this
evidence but my opinion of it is that it

is entirely immaterial.

By Mr. Collins.

Q. Proceed and give the general result?

A. I don’t know just how to get at it, but the
names of the two water companies were very con-
fusing to them, in so far as they thought they were
using the Bear Lithia Water when in fact they
were using the Great Bear.

Q. How many such cases were there ?

A. Oh, quite a number.

Q. How many ?

A. Fifty or sixty different people would come to
nae, °’r they would meet me on the street and say
that they were confused by the names being so
similar, and to bring it down closer, a gentleman,
an acquaintance of mine, whom I met on the ferry-
boat this morning, he was a friend of mine that I

ave not seen for a great many years, and he said
to me—

Mr. Lichtenstein— I object to that.

Objection sustained.
M, Collins.

Q. How extensive a business did you do ?

. Do you want our whole business.
V. Yes?

M We considered it a very nice business.

By the Court.

You were the treasurer of the company; you

10

20
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know the amount involved, and the extent of the
business, didn’t you ?

A. Well, we had about $40,000 of capital invested
in it; we had that amount in operation all the
time,” we were selling the water and sending it
out, and advertising and paying the expenses; asl
say we had $40,000 of capital invested and using
every penny of it.

By Mr. Collins.

Q. Can you tell us about the gross business you
did in a year?

A. No, sir; I cannot answer that in any way at
all; Mr. Reusch kept the accounts down there; I
was more of an outside man; I attended to paying
the bills and handling the cash.

Q. You cannot from memory tell us?

A. No, sir.

Cross-examination by Mr. Lichtenstein.

Q. Did you go down to the Bear Farm after your
father purchased an interest in the business?

A. T have never been there.

Q. Do you recall what year it was an w
months it was that you first started in on
street, New York?

A. No, sir; not without some papers or .

Q. Have you anything from which you can
when it was yon first started in on Broad starf

A. T have no papers at all; my house was ban
and I lost everything I had in the wor °’
papers and all my documents and every

0. Do you know how long it was
father opened up in Broad street; how long i
after he purchased the interest in t e spr

A. I will say within six months.

Q. And that was the first time you started

g_

jo bring the water to New York?
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A. That we originally commenced to bring the
water to N. Y.?

Q Yes?

A. Yes, sir; oh, no, sir, no, I want to change
that; before we opened up at Broad street, before
we opened the Broad street office, we brought on
considerable water here, and sent it around to the
different physicians in New York; we did that but
we did not sell it then, and I think we did not sell
any water until we opened up in Broad street.

Q When you first started, you were doing a busi*
ness exclusively with physicians, were you not?

A. No, sir; I don’t think so.

Q That is a fact, is it not?

A. No, sir; we were doing a business at that
time with Park & Tilford, and with Mr. May on

road street, and a great many other places.

Is it not a fact that you only claimed it as a
medicinal water and not as table water at that

A. At that time we claimed it ..
water. as a medicinal

eff(gct‘?And all your correspondence ;.¢ to that

A. Yes.

effestAwstail woldradVertisinS matter was tO ‘hat
A- Yes, sir; the first part of it

joi::r * T douTe extensively in the med-
A- Yes, sir.

papL”~and'ini advertisemen‘s  all the other news-
J umals, were to the same effect?

our busings?6 SPeakmgnOWOfthe earlier part of
A. Yes sir Gai”er par® y°ur business?

long did you continue the advertisement
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of your water as exclusively medicinal water?

A. Up to the time or about the time that M.
Reusch came with us?

Q. When was that?

A. About 1892, I think it was.

Q. And you then say you started the sale of your
water as a table water?

A. Yes, sir.

Q. Did you advertise in the public or journals to
that effect?

A. Yes, sir.

Q. Have you any advertisements in the years
1898, 1894 or 18957

A. I don’t know, I know we sent out men to the
hotels—

Q. Wait until the question is finished; have you
any advertisements for the years 1893, 1894 or 1805,
that you can show to that effect?

A. I have none personally, no, sir.

Q. Do you know of any?

A. No, sir, I do not; I have none; I have mo
papers of any kind, and have had none, since I
went out of the company relating to that business.

Q. Now, when you first started in to carbonate
your water, that was at the springs, was it not

A. Yes, sir.

Q. And Mr. Reusch was in charge of that depart-
ment?

A. Yes, sir.

Q. How long did you continue to carbonate your
water at the springs?

A. Right up to the present time; as long as we
had possession of the springs.

Q. Where is Mr. Reusch now, is he in charge o
the place at the spring, or is he in New York?

A. T don’t know anything about his affairs a

the present time.
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Q You say that your company did quite an ex-
tensive business?

A. Our company did quite an extensive business,
or rather we considered it so.

Q You had $40,000, involved in the business?

A. Yes.

Q And your father sold out his interest in the
business for $20,000, didn’t he?

. 10

A. Yes, sir.

Q Andyour capitalization was about how much s
it was $100,000, was it not?

A. It was $100,000 so far as our stock was con-
cerned.

Q Have you your books showing the amount of
business you did from the time you first started in,
until the time your connection with the company
ceased?

A. No, sir, I carried them up to my house; all 20
those books were carried up to my house, and they
were all completely destroyed when the house was
burned in December, some years ago.

Q Y%u were paying a royalty to the Bears, were
you not?

A. Tea.
totlJ*Be ~gUreCa” f°ya”ies you paid per year

~  Mr. Reusch paid them.

Q Can you remember what it was?
A. No, sir. 30

couldh LtheT wunt oi the r°yal'y y°» p-w, it
water T gureduP just exactly what amount of

it?  y°Uwere drawing from the spring, couldn’t

Yes, sir.
A AR O] at 68 Broad street?
went from th  b°°k would sllow exactly when we
way I can 945 Broadway, that is the only

40
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Q. Cannot you tell in any other way?

A. No, sir; I cannot tell in any other way, ny
first check-book will tell exactly when it was we
changed from Broad street to Broadway.

Q. After you went to Broadway, did you still
advertise your water as medicinal water only?

A. No, sir.

Q You had ceased doing that prior to that tine,
had you?

A. Oh, yes, sir, while we were in Broad street
we ceased to do that, but we continued to advertise
the water there, as of both kinds.

Q. And this sparkling water that you bottled at
the springs, was that the only water that was
shipped here in bottles?

A. No, sir.

Q. At that time?

A. Do you mean to say that we were not shipping
any other kind of water, but the sparkling water
from the spring?

Q. Yes?

A. No, sir, we were shipping both kinds.

Q. When you first started in, you shipped itin
barrels, didn’t you?

A. Yes, sir.

Q. How long did you continue to ship the water
in barrels?

A. Up to the time Mr. Reusch went to the
springs.

Q. Then you began to ship the water in bottles
and in carboys and in demijohns?

A. Yes, sir, we began then to ship the water in
bottles, demijohns and in carboys, alsoin quarts
and pints.

Q. Now, the label on Exhibit C 15, was that
designed by you?

A. Yes, sir, it was.
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Q That was the original label that you prepared
for use on your bottles of water?

A. No, sir, there was a label prior to that which
we used.

Q Have you a sample of that label?

A. T have absolutely no papers of any kind.

Q You refer to the labels on the trade-mark, as
the first label you used?

A. Yes, sir, that was more like our first label,
that was the label that we had when we first got
the springs; that came to us with the springs; that
is what they were using before we got the springs
(witness indicating Exhibit C 4a).

Q And all of the labels at that time, that were
used, was a facesmile of the label which you have
just exhibited asis shown on Exhibit C 4a.?

A. Yes, sir, more or less, that was so.

Q With the descriptive matter under the figure
of a bear?

A. Yes, sir.

Q “Highly recommended for kidney and blad-
der trouble, &c.?”

A. Yes, sir.

Q The water that was being shipped to N. Y.
in bottles, exclusive of the carbonated water, had
the label on it same asis contained in Exhibit C
15, hadn’t it?

A. Ido not remember any C 15 on it.

Q The one you have seen, which has been marked
Exhibit C 15, is the number we have adopted to
identify it by, the water that was being shipped to
New York in bottles, exclusive of the carbonated

water, had that sort of a label on it?
A. Yes, sir.

Q You catered only to the drug and grocery
business, did you not?
A You

dso? mean in regard to the sparkling water

10

20

30

40



10

on

30

40

52

Q. In regard to all the water?

A. No, sir, we catered to every doctor, to every
hotel, saloon; it was sold to the saloon tohand out
over the bar, and also to drug stores and to doctors;
we tried everything that we knew orthought would
result in business, we tried to cover the whole
ground the best way we knew.

Q. When you moved to Broadway, is it not a
fact, that you were only catering to the drug and
grocery trade?

A. No, sir, it is not a fact.

q >j show you a booklet headed “1893?

A. Yes, sir.

Q. Do you recall that as one of the booklets
issued by your company?

A. Yes, sir.

Q. Was that prepared by you?

A. Yes, sir.

Q. Do you recall the firm of Clark and Meader.

A. Yes, sir.

Q. What kind of a concern was that?

A. Either a drug house or a grocery firm, which
of the two now, I cannot remember.

Q. At the time this pamphlet was issued you
moved from 68 Broad street, and were then m
Broadway, were you not?

A. I suppose so, if you say so, I don t know,
cannot fix it myself.

I call your attention to the front page o
pamphlet, look at it, and refresh your memory
from that?

A. Yes, sir; “ 945 Broadway, New York.

Q. There is no reference to Broad street oni

A. No, sir.

Q. Look through this booklet, and statei y
can find anything there in which reference to
sale of your water as a table water is men io

A. No, sir, it would not do it, for it wa.

b
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about this time that I was sending advertising
matter and men to the various hotels and other
places in an endeavor to introduce it as a table

water.
grefer you to the book, you will find Tton

page “for sale by druggists and dealers in
mineral waters everywhere”— did you advertise in
this booklet the sale of water in any manner? jq

A. No, sir, we had just begun to put up our
sparkling, and to put it on the market, and these
were testimonials of the efficiency of the water in
sickness.

Mr. Liohtensteo— | ask that that booklet

be marked for identification.
Marked D I for identification.

Court—As I understood you, you had not
undertaken to sell it as a table water
while you were at 68 Broad street, New
York?

20

fisRrY:\ Sir>A A nk a little while before we left

contr2 U was’ that Mr- Reusch closed <*e
sellthp W1 r U8 1 know we were trying to

Broad Wa?rer before we came to 945

of tjle H a woul(i tak® carbonating; some

“ mebomoaddr erS7 ekneWW°Uldnot take the 3=
»»terwouldtLeth Wére not«e«ain that this
Uthia Water C m «whornc acid gas; the Buffalo
andC e 11 d nOt ‘*ke the carbonic « gas.
not take it anCbT otkers that we knew would
mental butL f is 1 say was merely experi-

“ tﬁ atj wou Id taketh
bottled bv tb« ¢t o e orl T Water w gh was
day. y tle Union Bottling Co. in my cellar to-

40
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By Mr. Lichtenstein.

Q. I refer you to the advertisement which reads
as follows: “This water was not offered to the
general public until 1886,”— and ask you where
you got that information from?

A. I got that information from one of the circu-
lars, I suppose, of the old Bear Lithia Co., for this
is a copy of that.

Q. 1 show you a circular, and I ask you whether
you recall having issued that one (handing witness
paper)?

A. Yes, sir.

Q. That bears the address 945 Broadway, does
it not?

A. Yes, sir.

Q. I also call your attention to the language
used “we are endeavoring to avoid a retail busi-
ness, and are recommending all persons using the
water to buy it from their grocers or druggists,
that is exactly what you were doing at that tung
is it not?

A. Yes, sir.

Q. And you were endeavoring to do that.

A Yes sir.

Q. Were you at the time this circular was issue,
advertising your water as a table water in any
manner?

A. Yes, sir.

Q. Is there anything in this circular cal mg
tention to that fact?

A. Those were a lot of old circulars
originated in 68 Broad street, and they w
to send out to the druggists and others, and J
did not refer to the table water, not as a tabl
although it had been commenced.

. Mr. Lichtenstein— I ask that that crcfll
h« marked for identification.
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Marked D 2 for identification.

Q At the time you first started in to sell your
water do you recall what the prices were?

A. Do you mean the quarts?

@ Well, take your smallest bottle, or your quart
bottle; you were not selling pint bottles when you
first started in, were you?

A. Yes, sir, pints and quarts.

Q Do you recall what your charges were?

A. Yes, $5.50 per case, it seems to me, for the
quarts; I cannot remember them all.

By the Court.
Y U 9%
Q You don’t know how much?
A. No, sir.

Q Cannot you approximate it?

A. No, sir; I know we were under-selling the
appollinaris water.

By Mr. Lichtenstein.

Q Look at D 2 for identification and see whether
you can refresh your memory from that as to the
P ces you were charging?

A. For the still water?
Q Yes, sir, for the still water?

chameT"1 * Varied— from 60 to 100 cases we

case- oo t' a Case? from 40 to 6o cases, $2.60 a
cases *g97! ° CaSeS @®e'65 a case; from 1 to 20
Price'was 1 °" b' at the spriuSs: the

o tk 7 ' 5per case and cents per bottle.
A ITat refers the pints?

gallons!o that referS tO the stiil water, half

the Court.

®ow much in a case?
ach bottle was half a gallon.
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Q. How many bottles in a case?
A. Twelve bottles in a case, six gallons.

By Mr. Lichtenstein.

iQ. How long did you continue the sale of your
water at those prices?

A. Up to the time we turned it over to Mr. Jen
nings.

Q. You never reduced them up to that time?

A. No, sir.

Q. What were you selling your sparkling water
at per case?

A. I don’t know, sir; I cannot remember unless
you have something to refresh my memory with.

Q. I show you a letterhead or part of a letter-
head and ask you if that is one you had in use at
the time when you were in the business.

2Q A. Yes, sir.

30

40

Q. How long did you continue to use that letter-
head?

A. Until we got out a later one, a copy of which
you probably have; I don’t remember.

Q. Do you recall when first you got out a letter-
head after the one I show you now?

A. No, sir; my check-book will show you ex-
actly; the check-book is here; it is one of the comr
pany’s books that I saved.

Q- Were you on Broadway at the time you gave
up the use of the old letterhead and got the new
letterhead, or were you still in Broad street?

A. I think we were still in Broad street whenwe
got the new one up; those were a lot of old let er
heads that we had, and we used them until we

could get new ones made.

Mr. Lichtenstein— I ask that that lettel
head be marked for identification.

Marked D 3 for identification.
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Q Do you recall where you obtained the cut of
the bear shown on D 3 for identification?

A. No, sir, I do not.

Q Did you have charge of the whole of the ad-
vertising for the company?

A. No, sir.

Q Haveyou any idea where you obtained it?

A. No, sir.

Q You had stock cuts, did you?

A. Not that I know of— not of that kind; I never
saw one; I don’t know where it came from, unless
it was put on there by the one that got up that tem-
porary paper for us.

Q Did you give an order to some printer and tell
him to put a bear on it?

A. Yes, sir; H. S. Elliot, I think it was.

Q Where did he do business?

A. Hedid business on Broad street somewhere.

Q You didn’t give them any cut of a bear to put
onyour letterhead?

A. No, sir, I don’t think so.
Q They got up a design for you, you think?
A. Yes, sir.

Q And you simply told them to put a figure of a
bear on it?
A- T cannot tell you what I told them now.
Q When you registered the trade-mark you
opted the cut of the bear that had been put on
e etterhead by the public printer, didn’t you?
n, 8r>when we adopted the trade-mark we
on etrade-mark the bear that was in use in
irgima and sent it out there to be registered.

vatisp’arfWtle !'n Broadway at the time you ad-

ZW' m leslie's Monthly and also in the Town
opics, were you not?

« If you say so; I have no way of fixing it.
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Id By the Court.

Q. Well, what do yon say?

A. I cannot see it, and I cannot give an answer
to the question without seeing it and without know-
ing what I am doing.

Q. Look at Exhibit C IT and answer the question?

A. It says 945 Broadway; yes, sir, we were at

10 Broadway then

Q. You did not there advertise your water asa
table water, did you?

A. Yes, sir, we did advertise both sparkling and
still water.

Q. Did you advertise it as table water?

A. Yes, sir, sparkling and still.

Q. Does that imply that it was a table water?

A. Yes, sir; that is my construction of it
rather.

20 Q. It is headed Nature’s Own Remedy Cures
Kidney and Bladder Troubles and Various Other
Diseases ?”

A. Yes, sir.

Q. The advertisement in Town Topics, on the 4tb
page here; at that time you were also in Broad-
way?

A. Yes, sir.

Q. You advertised your water in the same man-
ner that you did in Leslie’s Monthly, didn t you?

SO A. Yes, sir. # .

Q. Have you any copies of magazines or me ic
journals with your ad in them? '

A. T have told you that I have not a sing e soi
tary paper of any kind.

Q. Except the check-book?

A. No, sir, except the check-book.

By Mr. Lichtenstein.
Q. When did you first hear of the Great ear

40 Spring Co.?
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A. The first time I ever heard of it was wheh I
saw those wagons in Broadway, New York, except
when I sent them that letter I have spoken of.

By M. Hollins.

Q When was it you saw the wagons in Broad-
way?

A. About a year or a year and a half after Mr
Jennings took hold of the company. ' *

By Mr. Lichtenstein.

Q You did not see, or have you examined this
book with the Syracuse newspaper, to see whether

e Pure Water Supply Co. continued the use of a

ac bear in the insertion of March 23 to 30th?

A. Thave only seen that one book there.

M:. Co11ins— We had none of that March
3oth, or at least we did not find any.

Corbin None containing that black
bear.

Mr .

Mr. Lichtenstein.

ddY / howyoU * paperand ask.you whether you

soidout to Mr-* " * « m

likeitIneVerSaW U befOTe in my life>nor anything

C»l'or the Grelt T  « *** n"™ Water Supply
» Jersey 0% °0-
A. No, sir.

honseinjhrsey City?~ ~  °Ut they had a Ware'

until within* itn%W that 1 have ever known it at all

fr°m hearsays " '1“ ®Wh'le; 1 haVe Just heard

10

20

30

4))



10

20

30

40

Q. The label on the bottle marked Exhibit C 12,
do I understand you to say that was a design of a
label made by you?

A. H. 1. Elliot got those labels up for us.

Q. And prior to the time you sold it to Mr. Jen-
nings were you using a label of this character?

A. Yes, sir.

Q. What kind of bottles did you put up your
sparkling water in?

A. Second-hand appollinaris bottles.

Q. How large were they, and what did they con-
tain?

A. They contained water when they were filled.

Q. Well, what quantity of water?

A. Well, they would not hold a quart quite;
they are called quarts and pints.

Q. When was it you started in to sell your water
as table water?

A. After Mr. Reusch took charge of the spring

Q. When was it you started in to sell your still
water as table water?

A. Always; we always did that, from the very
first, as medicinal water, as table water, or to be
used in any way you pleased.

Q. When did you first advertise your still water
as a table wate firsrt?

A. We commenced to advertise it right fromt e
very beginning— from the very time that we too
over the springs.

Q. Have you anything to show in the natureo
an advertisement or advertising matter that wi
show it?

A. T have to answer you again, as havebeo >
no, sir, I have nothing but my check-book left- *
Q. Is it not a fact that your business at the tin

that your father sold out was a failure?

A. A failure?

Q. Yes.
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A. No, sir, it never was a failure.

Q Can you explain how it came that you sold
out for $20,000 when the investment was $40,000
that you had in it ?

A. T can tell you this, my father’s health was
such that we did not expect him to live a year.

Q You were the Secretary and the Treasurer of
the concern, were you not?

A. Yes, sir, and I knew as much about water as
you do about real estate, and I was very glad, I
can assure you, to get rid of it.

Q Did you start an agency in Washington?

A. Yes, sir.

Q And didn’t you give it up again?

A. No, sir, I did not.

Q Was it in existence at the time you sold out
to Mr. Jennings?

A. Tt was as far as I remember, I don’t remem-
ber though.

Redirect by M. Collins.

Q You were asked toread certain things on this
paper or leaflet, marked D 1 for indentification;
d it also on page 2, have the following in refer-
enceto this water: “it is adelightful drinking water
andis very desirable as a table water; it is so light
and soft, that it can be freely drank without pro-
in the most delicate stomach, any feeling
°t fullness or oppression, but with a feeling of sat-
isfaction and benefit?”
A. Trecognize that sentence:

not? ~°U” acver”se © as a table water, did you

+ Yes, sir, we always advertised it as a table
water.

bumlwii Show y°U a letterhead of Harrison-

A Oi . .
Ok, yos, sir, these were some old things that
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we had and we wanted some, and they were ordered,
but we had to get along the best way we could in
the meantime, and sent out there to ask them to
send us anything they could to get along with, and
this was the style of letterhead that they were using
there, and they sent it on to us, and we used that
while the others were being prepared.

10 Q. And the ones shown here are identical with the
others?

A. Yes, sir.

Letterhead offered in evidence and marked
Exhibit C 21.

Q. Did you get out a letterhead that suited you
better than this?

A. Yes, sir, that is, the new ones when we got
them.

Q. Thatis the date printed on the letterhead
#189-" so it must have been somewhere in theyear
1890; now, can you tell us when? .

A. That was since we got to Broad street an
just as soon as we could get them out; they were
made immediately for us.

Q. And thatis 945 Broadway, it says?

A. Those were made before we left 68 10
street; we knew that we were going to leave t de
and sowe had them printed especially in that way,
so as to be in readiness for the time when we g
to 945 Broadway.

20

30

Letterhead offered in evidence and marked
Exhibit C 22.

Further cross-examination by Mr. Lichtenstein

Q. Do you know a printer by the name of Zieg

A. No, sir. . . . "ten a
40 Q. Do you recall engaging a printer

i
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particular kind of bear, that you intended to use as
a standard trade-mark?

A. No, sir.

Q Prior to the time you had Exhibit C 12 made,
you were using all kinds of bears, you say?

A. We were using some kind of bear, that I can
remember; I remember we asked them for something
of that kind, and they were sent up there from the
ddbear spring, that is, they sent us what it was
they had in use there, and I think that was before
M- Beuseh went there though.

Becess.

William B. Higbee, a witness produced in be-
half of the complainant, being duly sworn acording
tolaw, on his oath saith:

Examined by Mv. Collins.

Q You are in the employ of Acker, Merrill &
Condit, the wholesale and retail grocery house in
New York City, that we all know, are you not?

A. Yes, sir.

Q Doyou deal in both Great Bear Spring and
Bear Lithia Water?

A Yes, sir; we do now.

Q When did you take on the Great Bear Sgrinsf
Water? 6

A- Only recently.
Q Do you know whether or not there

oon usion resulting to the public in the sin

©name in the use of the word “Bear,”
Pied to the water?

M. Lichtenstein— I object on the ground
that it is too general and calling merely
for a conclusion of the witness.

jq
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Mr.Cottins— I am only asking for an an-

swer, “yes” or “no.”

A. I should say there was: yes, sir.

Q. State the character and how it is manifested?

A. Well, for instance, we have branches of our
establishment all over the country, arid we have one
in particular, that I call to remembrance just now,
which is in Flushing; he is a pretty smart sort of
a man; originally he had been in the grocery busi-
ness for many years in Flushing, and he is ourrep-
resentative there; now, every once in a while, he
will send in an order for Great Bear Lithia Water,
and I will say to the parties, “There is no Great
Bear Lithia,”’and they will say,“ Well, his order calls
for that, and I will say, “I don’t care what his or er
calls for; he said that he wanted Bear Lithia and tha
is what he wanted; now, there is no Great Bear Lithia
Water, and, of course, I would send him the ear
Lithia Spring Water. Now, I have called his at-
tention to that several times and asked him o
more particular in stating what he wants. We have
had a great number of cases just like that
different places, when they were or*eru"
water; that is, they would order Great ®gar
Water when it was Bear Lithia Spring a
wanted; again, we make out our ordersoni e
ferent agencies around the town for w a
want in the'different places; sometimes ey
cart it to us, and at other times we would h
cart it ourselves; hut in making out the ord
the water there hare been mistakes ma e
similar to the one'that I have just told you -
in fact, I have a knowiedge of one
we made out an order for Bear Lithia
our drivers would stop there in Barclay street

get their, water—
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Mr. Lichtenstein— I object to this evidence
as merely hearsay.

By Mr. Collins.

Q You are in the habit of giving an order slip
for the Bear Lithia Water, are you not?

A. Yes, sir.

Q. And the drivers would come back with Great ia
Bear Spring Water?

A. Yes, sir; exactly; that is just what I wanted
tosay; I just want to show you that our drivers
themselves get confused between the two compan-
ies, because of the similarity in the names.

Q That is, the drivers would bring Great Bear
bpring Water from Barclay street?

A. Yes, sir.

Q When the order really was for Bear Lithia
water?

A. Yes, sir. 20

Spring Co1?~ Street iS the °ffice of the Great Bear
A. Yes, sir.

Q Where is the office of the Bear Lithia Co.?
-0 On New street now.
Q They are several city blocks apart?
« s, sir; I should say so.
I Bver a mile, are they not?
A. Yes, sir. y o,

30
be?? G° °n; What other “stances can you remem-

write or*end °*her customers; many of them
orders would pa O\ Great Bear Lithia Water, and

Lithia Water a d T to mG aSking for Great Bear
ou; I WollJ n ,wCuld have to sift the matter

and to see whats-'6 ~ °°k Up ttle-Pre™ us orders
fore, I WaS that the PeoPle had had be-

tter. and ¢ . f¢6dyat they had had Bear Lithia
J would naturally conclude 40
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as they had had Bear Lithia Water before, that it
was Bear Lithia Water they wanted again, and we
would give them the same as they had before.

Q. You would have to look up the order hooks,
the previous orders, to find out what it was that
they had before?

A. Yes, sir.

Q. Now, how frequently has that happened?

A. That manager of ours over in Flushing does
that quite frequently; we have written to him sev
eral times and explained the thing to him, and yet
now, probably once a' month, he would make that
same mistake.

Q. Now, these others that have sent orders di-
rectly; what have you to say about them?

A. Well, different ones at different times would
make the same mistake,

o~y Q. How frequently would it happen?

A. Oh, we have had a number of them, and we
do of course a very large business, all over the
country; we have branches all over the country an
this sort of thing is happening all the time.

Q. Can you bring to mind cases where pegp
have ordered water by telephone and it hasben
impossible to tell what it was they wanted by d
first order? y

A. Well, no, sir, I do not remember about >
I know we have had orders by telephone an w
would have to look up their Orders and see ontt
what it was they had before, and would supp J
with the same water again. ?

Q. How would they express it by telephone.

A. Well, this Flushing man for instance "
send us an order by telephone, and by e

well.
Q. I want the telephone orders? ~

A. Well, he for instance would orde J
) phone, sometimes give us such an or er
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“send me half dozen cases ofhalf gallon Great Bear
Lithia Water” and some of the boys around the
place, of course, you know in all large places like
ours we are changing hands up there very fre-
quently, and oftentimes when we happen to have a
new hand and the order comes to him through the
telephone, you know they have not all been there
quite as long as I have, why they would take the
order and when it came to me I would see right
away that the order was not right, that there was
something wrong about it, as I knew that we did
not have any Great Bear Lithia Water.

Q You speak of certain direct customers who
order water by telephone, who would get it ambi-
guously expressed?

'VeU Wilthin the last year and a half, I am

mo t% rt,43” * Street at the Central warehouse;
are whf i he, orderSWehaTe c¢°ming in there now
doareMh 6 °rders, that we attend to. We also
but whe 7nneSS bQtnot SOmuch now asbefore,

S S r ?hr DbOIS Street’ and 1W t”re my-
cam i w t *'dve years> took everything that

that™ * ~?th wholesale and retail, and anything

o0 0o ~ 7 ‘here; © to°k *hat °rder m there; of
we do’both a*™t 8reat deal °f confusion there, and

now”~ L 1 “ v " Wh°leSale b” S- F»*
Idouot see * Iamm the wholesale trade now, and
havespokeno f S ~ T ° “uch asI

trakk?1611 1S SOme °f the confusion in the retail

A Well Tvw
ordered water a TTu myself telephoned there and

(4 .

) 1@ n °rder intome as

mn— r epartment;” orders would come
Q How?

[13 “ f)
’]Eﬂen of céeurse I wou]islath]élserto tgé

in
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about it, and to tell them there was no such thing
as the “Great Bear Lithia Water;” that we had
“Bear Lithia Water” and we had “Great Bear
Spring Water,” but that there was no suchthingas
Great Bear Lithia Water, and I would have to
correct them before I could put the order through.

Q. How many years have you been with Acker,
Merrill and Condit?

A. I am going on twenty-six years now.

Cross-examination by Mr. Lichtenstein.

Q. What is your business?

A. T have charge of the wines, liquor and min+
eral water departments.

Q. You have general charge?

A. Yes, sir.

Q. Of the purchase and sale?

A. Well, not so much the purchasing now &
formerly; I have charge of and make out my oders
and of course some one else does the buying for ne

Q. When in the retail department, did you hae
charge of the shipments?

A. No, sir, not the shipments of the water;
don’t have charge of that.

Q. What was your bnsinesswhen in the real
department then? .

A. T had charge of everything in that line;
orders came to me to be filled.

Q. So that the only confusion that you e
noticed, was that people would ask for Grea
Lithia instead of Bear Lithia.

A. Well, I don’t know just exactly asto »
but I thought that was confusion enough;
people would say—

By the Court.

Q. He asked you if there was any other
fusion but that?
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A. Well, the party would say, “I want that
water with the bear on it.” ‘“Which water do you
mean,” I would ask, and I would tell them “that
one water is very much more expensive than the
other,” and then the customer would say that he
was wanting that water that we got before of you.

Q. They would, always refer to the Lithia Water
they, wanted?

A. As a general thing.

Q And the only difference would be they would
add the word “ Great?”
A. Very often.

Q Thatis, they would say Great Bear Lithia
instead of Bear Lithia?
A. Yes, sir.

year and'a half? ~SS beeD’ ~  Say’ Within the last
I»A. Oh, that has been for some time before that,

Q How many years back?
A. That I could not say.

whatfhTsname?SP°ke °£ “hing,
A. Mr. Fergerson.

Great Bear Lithia Water?WUte 7°U”~  he wanted

tbt stoe probawftwo* T ° {H;{(;) r‘%ro ly had

Q well t y KW? and one- ee years.
ago? ’ r back as two and one-half years
o two years ago.

wlter?” ty°u® ** 2

aso Gr such thin?

A. Yes sir y°U@lp him ? ear Lithia?
>’ WeshlPPed him <Bear Lithia Water.”
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dr. And then after you wrote him, he still con-
tinued to call it i‘went Bear Lithia,” did he?

A. He did at times; yes, sir*

Q. Do you mean to say that after you had Shown
him his misiake, he would still continue to call for
“Great Bear Lithia,” when it was “ Bear Lithia”
water he wanted?

IQ A. Well, I would not say it was him, exactly; it
might have been him, or it might have been one of
his clerks, but it came from that store, anyhow.

Q. Have you any part of that correspondence?

A. T have not.

Q. Is it at your place of business?

A. That I could not say.

Q. Now, is the water sent to your warehouse by
the “BearLithia Co.,” or do you have to send forit
yourselves? - e

iQ A. Of late we get our water through Lueties
Brothers.

Q. Is that an agent of the Bear Lithia Co.?

A. I don’t know, sir.

A’. Don’t you orderdirectly from the Bear Lithia
Springs Co.?

A. We used to, up to within the last year.

Q. When you were in the habit of ordering di-
rectly, did they ship it you?

A. They sent it to us.

30 @ Thatisyour usual custom?

A. Yes, sir; and if we were in a big hurry f°r
of course then we would send for it ourselves.

Q. Since you have been dealing with the Gfrja
Bear Spring Co., did they ship the water to you 1
rect, or did you send for it?

A. Wedid both. A

Q. Now, in sending your drivers for water, 1
you make out slips for them?

A. Surely.

b

40
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Q. Showing just exactly where they had to SO
for it? . HH ' nV I/< <e

A. Not always.

Q. Would you give them an address?

A. Sometimes.

Q. And you putonit, if you wanted Bear Lithia
Water, you would put on it the “Bear Lithia Go.’s”
name?

A. The “Bear Lithia,” yes, sir.

Q. And sometimes they would coiné back with
Great Bear Spring Water, you say?

A. I have known it to be the case,

a Do you know whether you made a mistake or
whether it was them made the mistake?

A. I know they made the mistake.

Q. Do you know whether you had the address on

epaper correctly 6r not, 6r whether you had it
on the paper at all or not?

A Not always, because our men have been in idle
nabit of going to both places, and like everybody

se ey get confused sometimes and get to the
wrong place.

0] tfhlé "‘ngléiﬂ#ﬁ’ig" ‘t)_tl__g,SOf water dO you handle
A. Half gallon, gallons, pints and quarts.

A Yes U kaD(* e any this sparkling Water?

such handle any water put up in bottles
you? "h 1,661 marked Exhibit o 15>1 uow show

o nhiS"Sthe same as we handle.

chaL of thT anything to do with tho pur-
A Pkgtg?¥he6prrggtﬂ theBear Lithia Oo.?

water to you ? *A A tlle price at which they sell their

time. A d° QOt Sell any of » to us at the present
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Q. Do you know whether there is a difference in
the price charged for the water put up in the bottle
with the label on such as Exhibit C 15, from the
other half gallon bottles or not?

A. T cannot tell you anything about that at the
present time.

Q. Doyou know anything about that?

A. No, sir.

Q. The water that is shipped to you from the
“Great Bear Spring Co.,” the half gallon bottles,
there is no figure of a bear on those bottles, is
there?

>

I should say there was.

Q. Whereabouts— what kind of alabel has it on?
A. Well, nothing like that.

Q. Nothing like this?

A. No, sir, it has a bear on it.

Q. It has a bear on it?

A. Yes, sir.

Q. What kind of a bear is it?

A. It is a sort of greenish label.

By the Court.

Q. Is this Mr. Ferguson an independent dealer,
or is he one of your agents?

A. He owned the store at one time, and we
bought him out, and he now manages that store
for us.

Q. For you?

A. Yes, sir.

By Mr. Lichtenstein.

Q. You are speaking now of the half gall°D
bottles?

A. Yes, sir, of the half gallon bottles.

Q. Of the “ Great Bear Spring Co.?”

A. Yes, sir, of the Great Bear Spring Co.
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Q I show you a green bottle, is that the kind of
bottle you handle?

A. Yes, sir. ' -

Q. Do you also handle the white bottle that I
now show you?

A. No, sir.

Q. What kind of bottles do the Bear Lithia Co.
put up that you sell?

A. Well, the bottle that you have there, the two
of them, they are the pints— they are similar.

Q Exhibit C 16 which I now show you?

A. Yes, sir.

Q And Exhibit C 15 which has been shown
you?

A. Yes, sir, and the pints also, splits and the five
gallon demijohns.

Q And these pint bottles you speak of, are they
the same color and shape as the one marked Ex- 20
hibifc C 16? . t i

A. They are what we call in the trade an appol-
linaris bottle.

Q And the carboy like that (showing witness a
carboy)?

A. Yes, sir.

Q Ishowyou a bottle and ask you whether that
is the bottle you call a “ split” bottle?

A. Yes, sir. ,

Q How much does that contain, half a pint? 30

_ *Yes, sir, it is supposed to be about half a
pint.

Q And the next size is a pint bottle?

A. Yes, sir.

Q Of the same color?

A. Yes, sir.

¥ About twice the size?
Yes, sir.

IEp en you have the color just shown in
xhibit C 169

40
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A.- Yes, sir.

Q There is no question about your belng able to
distinguish one bottle from the other, is.there?

A.. Hardly.

Q. Hardly?

A. Hardly.

n If you knew the label of the Bear Lithia Go.,
you could not mistake it for the label of the Great
Bear Spring Co., yourself, 1 am speaking of now?

A. T could not, noj sir.

Q. You could not?

A. No, sir. !

Q. You never bought any sparkling water from
the Great Bear Spring Co.

A. No, sir.

Q. And how long have you been buylng the st1
water from the Great Bear Spring Co.?

A. I could not say exactly; probably a couple »
years; it cannot be that long; at one time we did
not stock the water at all;, we only got it w en we
had orders for it.

Redirect by Mr. Collins.

Q. You say you would have no trouble in dis
tinguishing the labels; how about people not ami-
liar with them; using one at one time and ano
at another time, only casually? -

A. Well,, the; misleading thing about it 1
“bear.” Some peoplelook at the bear, they wan
the bear water; there is an advertisemen ,
there is a bear. u fw

Q. Seeing the bear on the label would
think that that is what they wanted?

A. Yes, sir.

Q. Do you furnish Great Bear Sprlng
Mr. Ferguson?

A. We do; yes; sir.

Q. He keeps both kinds, does he?

,prto



A. Yes, sir.

Further Gross-examination by 2fr. Lichtenstein.

Q The label used by the Bear Lithia Co. has
always been that of a black bear, has it not?

A. As far as I know.

Q And the figure of a bear used by the Great
Bear Spring Co. has always been that of a whit©
bear; has; it not?

A. Maybe similar to that, as far as I know (indi-
cating).

Q If your customer had been in the habit, ofbuy-
mg Bear Lithia Water and had looked at the label
and had seen that it was a black bear, do you mean
to say that if that was impressed on his mind, that
gRcould possibly make a mistake in buying Great

ear bpring Water instead of Bear Lithia Water?

u ~ donr ® know; if they were foolish
enough probably to ship him that; sometimes peo-

to keep itWater Vé6ry badl7> and they might happen

tin!'J ° U?°not understa“d my question; my ques-
innn S/TIf a person had been in the habit of buy-
Bear J itV u ? Water and had at any time bought
seenthA f ~ and had looked at the * * * and
that von 1 Wi ublaCk bear: db you mean to saY

Water 1 baVG sold kim " reat Bear Spring
A. Hardly® haVmg made a mistake taking it?
Q Hardly?

A- Hardly.

tious are”hpv” 670" Wafcetheo le %re rather cau-
5 y not, as to what they buy?

want. S a general thing> they ask for what they.

A. f°r what the7 want, do they?
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Q. And where they want Lithia Water they
would take no other kind of water, will they?

A. Well, sometimes they will; sometimes they
really do not know what the word Lithia means: a
great many people do not.

Q. If they ask particularly for Lithia Water,
they would not take an ordinary drinking water for
it, would they*? .

A. I don’t know about that; a person might come
in and say, “I want Lithia Water for table water,”
and we would give them appollinaris water.

Q. They would not ask for any particular brand
of water, then?

A. No, sir; they would not.

Q. They would just come in and ask for Lithia
Water?

A. Yes sir.

Q In the sale of Bear Lithia Water did you ever
call attention to the fact that the water was bottled

at the springs?

M:. Collins—1 object to that as not cross-

examination.

Question withdrawn.

Further redirect by Mr. Collins.

Q. Sparkling water is a table water, is it not.

A Yes sir.

Q. And’ in that respect, when people are asking
for table water, it makes no difference whether
word Lithia is on it or not, does it?

A. Well, if a person comesin and say

Bear Lithia, or Appollinaris Water,” we
i-l----- A nrliof. fWVOIT A.slrAil ffTT.
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question in regard to the water; there is such a

thing as Londonderry Lithia Water, is there not?
A. Well we only have about ninety different
fends of water.
Q. I mean when a person is buyinga table water
tor drinking purposes, does the fact of the word

i la in the name of it cut any figure in it?
Lithia d°es ~ S°me P60Ople; they want the

Q- And others not?
A. And others not.

Further cross-examination by Mr. Lichtenstein.

the J f S 01lJus:jon which you say has arisen in
Whethe T " d°? * kUOW’ °f your own knowledge,
rnt mere P60 'iUg t t:ﬁ ﬂater tha] is]these
éet?tl% 1%1»5 uséd by thie Bear L1 im.; you
of your own knowledge? 7

A. My own knowledge, no, sir.

is SparklWU" T V k° 837 that no medicinal water

“emediciuni aai thatat s,1‘ t-doauae I belieee there

ling 1 PTOpertles in a wa‘«r that is spark-

Redirect by Mr.Collins.

A y 8parklinS wa‘er is a table water?

exactly but’th9 Sparkli"g water is a table water

sparklfng wateC " ¢ edlcmal Properties in these

Properties?*167 ™ay’ neve,'tholess, have medicinal

Yes, sir.

’

iT 1 Z 7 eXaminati®n h Mr' L™"ht"ein.

sparkling? etlua% medicinal water even if it is
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A. Yes, sir.
That makes no difference to it?

A. No, sir.

By Mr. Collins.

Q. As a rule, it is still water that is used medi-
cinally?
A. Yes, sir.

W illiam J. Runkle, recalled in behalf of the
complainant, saith:

Examined by Mr. Collins.

Q. I show you now a stencil which I did not
have when you were on the stand before; do you
recognize that as the first stencil they had. I mean
after the card-board— that was the first metallic
stencil? ,

A. This looks like the one they sent me; the first
one after the paper one.

Q. After the paper one?

A. Yes, sir.

Mr. Cottins— I offer that stencil in evidence.
Marked Exhibit ¢ 2s.

W it ness— That was after I had the first one
which was only a little piece of paper or

card-hoard, and the words were cut in o
it like this something; it was just some-

thing like that (indicating).
Mr.Lichtenstein — I ask that these
to which I have referred should
marked for identification; that is
split and the green bottle.
Split marked D 4 for identification.
The green bottle marked o 5 for identifies

tion.
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Charle s Reusch, a witness produced in behalf of

the complainant, being duly sworn according to law,
on his oath saith:

Examined by Mr. Collins.
Q Where do you live?
A. New York City.

Q What is your age?

A. 44; going on 44. 10
Q It appears already that your business was
bought, and you were employed by the Bear Lithia
Co., when Col. Dickinson took hold of it?
A. Yes, sir.
Q What had been your business prior to that?
« I had been in the water business.
Q On your own account?
A. Yes, sir.
Q And selling it?
A. Yes, sir. 20
Q In New York City?
A- No, sir; in Stoneham, Mass.
Q Had you any business in New York?
A- Yes, sir.
. WaS_ you made efv"ur business arrange-
nts with the Bear Lithia Water Co., under (M,
Dickinson s regime?
h h in F 1 i igh
n;?vte be%r?%nu‘é‘%% 1{189Ebmary> 891, and it might
30

company?1891 y°“ S°1d °ut yoUr plant to that

A- Yes, sir.

asday?® dd7°Ud' DidyOUgo with fdeman

A - Yes, sir.

Q In what capacity?
sPringt SUpermtendent and manager at the

& At Elkton?
40
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A. Yes, sir.

Q. What was that spring known as then?

A. That spring was then known as the Bear Lithia
Spring.

Q. And have you continued in the employ of that
company and its successors, the Bear Lithia Springs
Co., ever since?

Yes, sir.

You are now located in New York?

Yes, sir.

When did you come to New York?

In 1902; in April.

So that from 1891 to April, 1902, you were at
the springs in Virginia?

A. At Elkton, in Virginia, at the springs; yes,
sir.

Q. During all that time since 1891, down to the
present time, have the two companies respectively
used on their stationary, merchandise, advertise-
ments, any trade signs or marks?

A. Yes, sir.

Q. What was its character?

A. A “Dbear.”

Q. You made an affidavit which has been annexed
to the bill of complaint?

ororor

A. Yes, sir.
Q. In this cause?
A. Yes, sir.

Q. And youhave seen exhibits that were annexed
to the bill of complaint, that show the figure of
a bear— you saw them?

A. Yes, sir.

Q. They are correct?

A. Yes, sir.

Q. They were the labels and advertisements O
of the company?

A. Yes, sir.

Q. What do they use on their stationary?



81

A. I think there was one time where there was
just a plain heading, but that was only for a short
time, and then there was a ‘‘bear” on it, and after
that always, there was a bear on it— prior to that
time, that is prior to that one_

Q How prominent has this picture of a bear
been on their labels advertisements and stationary?

A. Very prominent.

Q Generally these pictures have been of a black
bear, but they have also used other sorts of bears; I
will show you one (handing witness paper)?

A. Yes, sir...

Q Various sorts of bears?

A. Yes, sir.

Q In different position?

A. Yes, sir.

Q Ho you know when that one was issued; that

1S9 A 8ntne b3fore you (handing witness paper)?

thinklhree°rfoUryearS ag®’ three years ago> 1

Q About fours years ago?
A. Three years ago.

Q That is high grade work, artistic pictures?
A‘ Certainly, no doubt.

Mb. Colllns I offer that circular showing
all kinds of bears, in evidence.

Marked Exhibit o 24.

h" you TOnZe L6Ut With  Dickinson’sin 1891,

Water Co ? hvertisement of the Bear Lithia
Yes, sir.
A T su ~ at y°u remember?
tobe with"P ~  CiI'CalarS’ no end of them— I used
and 1888 r & C°-; that is>in 1886>I« «,

Q Where was that?

10

20

40



82

A. 11 Barclay street.

Q. And you saw no end of circulars of the Bear
Lithia Water? . 252

A. Yes, sir; I saw no end of the circulars of the
Bear Lithia Water, and the bottles too.

Q. And they had this name “ Bear Lithia Water
and the picture of a bear?

IQ A. Yes, sir.

Q. Do you remember seeing any advertisements,
large advertisements at the elevated stations, and
similar ones in the cars? # , T

A. Well, I was in Virginia at the time, but 1
have on my occasional trips east seen them on t e
elevated railroad; yes, sir.

Q. How far back?

A. I think it was in 1892 and 1893, or something
liko , .

oo Q What was the water called from this spring,
what name did the water have, ever since you have
know it?

A. The “Bear Lithia Spring.”

Q. ‘“‘Bear Lithia?”

A. Yes, sir.

_ Bear Lithia Water itself?
Yes, sir; the Bear Lithia Water itself.
. Did you have your attention called to a con-
cerh which called itself the Pure Water Supply o,
30 that was engaged in selling water that the? cadid
the Great Bear Spring Water, and when fi

you have your attention called to that?
A 1In 1893,1happened to come up here, a

that up at Sherer’s place; I saw some
water there, and I asked what they were an
stand that they were calling them—

Mr . Cottins— What he told you is not Prs
per, for you to state— you cannot

that.
40
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Q. You saw it— and how was it called?

A. I don’t recollect exactly what they called it,
but I know it was called “Bear Water,” and I noti-
fied Mr. Dickinson on by letter at once, and after-
wards I found out that Mr. Dickinson had writ-
ten to the parties.

Q. That has been proved already?

A. Yes, sir.

Q. Did you see a picture of a bear ip some adver-
tisements of that concern?

A. Only lately.

Q Only lately?

A. Yes, sir, only lately.

Q In 1893, did you or not see it, and then after-
wards observe that it was not any longer used?

Mr. Lichtenstein— I object to thatas lead-

ing- Question withdrawn.
By M. Collins.

Q. Did you notice the picture of a bear at all in
or about the year 1893?*

A No, sir.

Q You say you called Col. Dickinson’s attention
to something and he wrote a letter?
A. Yes, sir.

Q What was it you called his attention to?

mart there was another bear water on the

% grigliltllt)(gdool.h Dame’ which 1 thought nobody

N £O N 3
Uade—gar (%[the bear?attentlon to any use of the

I(M not'notice any.13W d°”e *° 1 SUPP° Se’ but
companv th T“ ,]116 first that vou saw that this
have bee,, ?i, sold water' whatever its name may

Water wer ™ S%.ld the Great Bear Spr nNg
e usinf the figure of a bear?
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A. Well, to my recollection it is only within the
last two years that I noticed it, and I seen it ina
Twenty-thirdstreet car.

Q. A cross-town car?

A. Yes, sir; a cross-town car— no, sir, hold o
it was a Thirty-fourth street car.

Q. Was it a hear like that shown on Exhibit C

10 3 (handing witness paper)?

That is the one.

That you saw in the cars?

Yes, sir.

Is this it (handing witness paper)?
Yes, sir, that is the one.

>op O P

Mr. Collins—1I offer this picture of a bear
in evidence.

Marked Exhibit C 25.

20

Q. Was this use of the bear and advertisements
extensive at first after you saw it?

A. This one? .

Q. Any one— was it extensively used at first, y
them? ) ) ,

A. I think they just commenced graduajly,

slowly.

Q. Gradually? *

A. Yes, sir; 1 think they just commenced

8o

gradually. . )

Q. Is it now being extensively used?

A. They use it on all their bottles, I unders
I have seen them on their packages in ~
street; the water they cart around, that i,
gallon bottles; I have seen it also in their n
Ion demijohns, with a ribbon on the nec
bottles, with a bear on it. u

Q. How long has that being going on,
noticed it so extensively?
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A. That it seems to me about a year or some-
thing like that, that I have noticed it.

Q. Have you seen it printed on a panel for use
on a wagon?

A. I saw it on a .panel to be used on a wagon
or as d model to be painted on a wagon.

Q. When was that?

A. I cannot give you the date exactly, but I
think it was in February, I saw itin Pyle’s wagon
shop on Communipaw avenue.

Q. Pyle s oil the hill, here in Jersey City?

A. Yes, sir, Pyles wagon shop here in Commu-
nipaw avenue, Jersey City.

Q And you went in there and saw this panel
in here ready to put on the wagon.

A T went in there and asked them what wagon
work they were doing, and if they had painted any
Dear on any wagon— J

Q. And you saw it there?

A. Yes, sir.

Q And had you seen it before that?
A. No, sir.

Oof» Called attention to the label on the neck
‘tie in your affidavit in the bill, Exhibit 6?
A. Yes, sir.

thatlle H 1S d*yT AN Called *°

A. Yes, sir.

Q- Is that a fact?
A- Yes, sir.

«ayo ftw 1V fg* 3117 SUCh label>until then>a
A'd on their 7°U A A Iabel of

A. No, sir. HH

bear in Conner* A ?°U made °f the fi&ure of a

Lithia Water fr°n shipment of the Bear
ning? °m the SPrmgi begin at the begin-
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A. What use they made of the trade-mark?

Q. What figure of a bear and the name Bear
Lithia Water?

A. We had all our boxes printed in Richmond,
and any thing we afterwards manufactured therre
from plain wood, we stamped with a bear, every-
thing.

Q; And this brand made for you in Richmond,
used that bear also?

A. Yes, sir.

Q. Go on?

A. Anything that went out of the place, was
stenciled— now, for instance our demijohns were
sealed with sealing-wax at first, and then we used
this stamp to put this impression of a bear on it.

Q. Show that to his Honor— you say that was
already there when you went down there?

A. There was a lot of dilapidated ones when I
went there first, and I had them made from it just

like it.

Mr . Collins— I offer in evidence that stamp
to which the witness has referred.

Marked Exhibit C 26.

By Mr. Collins.

Q. That would make an impression in the soft
sealing-wax?

A. Yes, sir. "

Q. Was there a change made after that in regar
to the sealing of the bottle?

A. After that we put a ribbon with a trade-mar
over the neck of the bottle.

Q. And applied what?
A. The very first bottles that I finished dov"

there I used this figure that was put on there jus

on top of the cork, you know, when we
that is, when Col. Dickinson had charge of it;
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we got this round yellow one with a ribbon to it (in-
dicating); the trade-mark that is on the top of that
bottle there now; just the same as that.

Q On the bottle marked Exhibit C 15?

A. Yes, sir.

Q. Just like that?

A. Yes, sir.

Q You have two of these labels; are they differ- 1
ent colors?

A. Yes, sir; one is yellow, and I don’t know
what the other color is called.

Q. Was there any distinction between them, you
use one for one kind of water and the other for an-
other?

A. No, sir.

Mr. Collins— I offer in evidence these two
labels.

Marked respectively Exhibit C 27 and C 28.

20

Next I offer in evidence this neck label which
is on Exhibit C 15, which need not be
given another number as the bottle has
already been marked Exhibit C 15.

Q Now, I show you an envelope addressed to C.
H.  Goodenin Virginia, post-marked December 27th,
1888, and we have on the back of the envelope a
figure of a bear, with the words, “Bear Lithia 30
Water,” on it; did you find that envelope down in

Virginia when you went down there?
A. Yes, sir.

Mr. Col lin s— I offer that envelope in evi-
dence.

Marked Exhibit C 20.

Q Did you find some letters that I will show
y°U’ one dated September 27th, 1888, one dated 40
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October 8th, 1888, and one dated February 2ist,
1889, among the papers of the Bear Lithia Co. in
the office, when you went down there?.

A. Yes, sir.

Q. Who was Mr. Gooden?

A. Mr. Gooden worked there the first part when
Mr. Compton took hold, and he made some barrels
~ there for us and done different kinds of work there
packing bottles and printing cases and such work

as that.

Mr

t

. Collins— I offer in evidence three let-

ters of the dates above given.

Marked respectively Exhibits C 8o, C 31 and

Mr.

Mr

Mr

Mr

C 32.

Collins— I will ask the privilege of hav-
ing these letters read, as they were from
outsiders and they were found there
when this witness went down there.

. Lichtenstein— I have no objection to

the letters being offered, to show that
letters were directed to the Bear Lit ia
Co., but I object to their contents.

. Collins— The reason we selected these

letters was because they refer to ship
ments to New York.

. Lichtenstein— I object to the contents.

Court— I will overrule the offer so far a

the contents were concerned, but the e
ters may be admitted to show the trade-
mark, or any other mark which y°
claim they do use, as well as the
that they were addressed to the
Lithia Water Co., because they
they do not object to that; but sota
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the contents are concerned, this Court is

decided that they are overruled.

By Mr. Collins.

Q You came up here and have run their office
since 19027

A. Yes, sir; up in 37th street and 11th avenue.

Q. Has there been any confusion arising out of 10
t e name “Bear,” or the use of the name ‘'Bear ”

by the defendant or'by reason of the use of a pic-
ture of a bear recently by the defendant, and if so
state how?

A. There has been very much confusion; most of
my experience comes f,om the telephoning; a party
calling up on the telephone, “Is this the Bear Lithia

off ? :YeS” “Well, send me six bottles
of lithia water. I tell them we do not put it up

« _ F¥ " . 20
pgrently unaer\tgehl?npressi(%— > they" J p)

WatJnn jo13” l%ttﬁes Y °u did put Bear Lithia

p in six a case?
A. Yes, sir.
A 2?" wlla®was result of that?

» Well, they thought they did.

Mr. Lichtenstein- I object to that.

By Mr. Collins,
30

acase? °U”  *hem y°U not 'lave six bottles in

“ not put up iu six bottles

‘ten it is’ ordered* and” *4 ~ ? "P that way>and
in the case. d” d We Send them ei«ht bottles

A. N o ffl d°/ oUnot 8611 six bottles to a case?

“ oK% *0&0**5

WF put it up eight bottTestia t *
40
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Q. Do the Great Bear Spring Co. sell six bottles
to a case.

A. Yes, sir; they sell six bottles to a case.

Q. What other instances of confusion can you
give us? .

A. It was reported that money supposed to be
paid to the Bear Lithia Springs Co. goes to the

i Great Bear Spring Co.— (Interrupted).

Mr.Lichtenstein— I object to that and ask
that it be stricken out.

Court— It must be stricken out.

By Mr. Collins.

Q. I suppose you cannot tell what the drivers
have told you, but if you have acted on that notion
and gone to the Great Bear Spring Co. about it, you
may state it?

a . No, sir, because the drivers generally correct
those things themselves.

Mr . Lichtenstein— I object to the evidence
and ask that it be stricken out.

Ordered stricken out.

By Mr. Collins.

Q. Go, on. ,

A. Well, I was down at the spring here latey,
and a party—

Q. Areyou going to tell somethingthat happ
here while you were away?

A. Oh, no, sir, while I was down at the spn >
they wanted to see the spring, and they wante
know where they got the water from, and *
found the places and then they told me a
water delivered by wagon in Philadelphia—we ,
know that it is not; that is the Bear Lithia o

not—
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Mr. Lichtenstein—I object to that and
move that that be stricken out.

Ordered stricken out.

By Mr. Collins.

Q You have no delivery by wagon in Philadel-
phia?

A. No, sir; we do not deliver water by wagon in 10
Philadelphia.
Q Do the Great Bear Spring.Co. have deliveries
of water in Philadelphia by wagon?
A. Yes, sir; I believe they have.
Mr. Lichtenstein— I object to that, and ask
that it be stricken out.
Cour t —1I will let it stand.
% Mr. Collins.
Q What other confusion can you tell us about?
bom WeU’ P°Stal °ardS Cme in calling for ©mpty
Mr. Lichtenstein—1I object to that and ask
that it be stricken out.
Ordered stricken out.
Ry Mr. Collins.
}% g'oliﬁ(i]sé’ ﬁ?l &%L;iusion conies from the letters 3o
the iett,e8 Tthere ‘Sa confll“ion that comesfrom

eletters that we get, letters come in askipg-

Mb. LICHTENSTEIN-Same objection, game
ruling.

Mr. Collins — We will produce the letters—
o course, if we not produce them, then it

theLf°r n° “hing’ uule3s we do Produce

40
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Q. Have you had any cases of orders to your
company, that you could perceive were intended for
the other company?

A. We never deliver any water when we think
it is intended for the other company.

Q. I want to know when an order comes in to
you, and after you have found that it was for the
other company, therefore you do not deliver it?

A. When people insist on buying six bottles toa
crate and the order comes in in that way, then we
know that it is not for our water.

Cross-examination, by J\fr. Lichtenstein.

Q. Prior to starting in business with Col. Dickin-
son, you were in the business of putting up car
bonated water, were you not?

Yes, sir.

. Were you in Virginia or in Massachusetts?
Massachusetts.

Did you move your plant to Elkton.

Yes, sir.

Near to the spring?

Right at the spring.

And what kind of water were you putting up
for the Bear Lithia Co.?

A. Carbonated water, both still and sparkling;
both. -

Q. You were putting up both still and spark g

water?
a YoS sir*

Q." Did’you attend to the filling of the still vessels

of water?

A. Still and sparkling both.

Q. What kind of machinery did you use to
filling of the sparkling water and the c argi
machinery?

A. The regulation machine— a puffer.

o

Croror
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Q Did you use the carbonic acid gas?

A. We use the natural carbonic acid gas from
Saratoga. First off, I might say that I made my
own gas, same as everybody else made it, but after-
wards we found that we could buy the natural car-
boDic acid gas, and we adopted it; thinking that it
would be more acceptable.

Q When did you first commence to use the nat- 10
ural carbonic acid gas from Saratoga?

A. Shortly after we got there.

Q Did you continue to use it?

A. Yes, sir.

Q Until when?

A. We are still using it.

. You moved your carbonating plant to Ne”v
fo(rzk, did you?

A. No, sir.

Q You do not fill any sparkling bottles at th
springs now, do you ? 20

A. No, sir; no sparkling water.

Q You stopped shipping your bottles of carbon

ed water at the springs, didn’t you?

Mr.Collins— | object to that as not being
cross-examination.

Cour t — I will -take it.

1A No, sir.
30
Mr. Liehenstein.

stortedifi/ 8 a matter of fact>when y°u first
»d altotht f°" h°*tle your « Pilin g water

A Yes tér 34 th<3*P ™g?

you establishi!1 you came to New York, in 1902,
York? 6 y°Ur fi°ttling department in New

A- Yes, sir.
40
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Mr.Collins— | object to this as not cross-
examination, and ask that it be stricken

out.

Court— I will allow the question; I will not
strike it out.

By Mr. Lichtenstein.

10 Q. And you established a carbonizing plant in
New York?

A. Yes, sir.

Q. And you carbonize all your water in New
York City now; that is true, is it not?

A. Yes, sir.

Q. Do you attend to that work in New York?

A. Yes, sir; I furnish it.

Q. What kind of carbonic acid gas do you use in
New York?

20 ~ The naturai gas from Saratoga.

Q. In liquid form?

A. Yes, sir; in liquid form.

Q. Where do you get it?

A. From the New York Carbonic Acid Gas Co.
of Saratoga.

Q. Do you use their gas exclusively?

A. Exactly.

Q. You never use any other kind of gas in New
York?

A. We may have had one or two cylinders iro
New York as samples.

Q. And the bottles of carbonic or the charge
water, that is the same water that; you use in t »
other bottles, is it not?

A. Exactly. . n

Q. Now, you say that you know they use all K
of “ bears” in their advertising matter, do you.

A. Yes, sir.

20 Q. White bears and black bears?
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A. We have; yes, sir.

Q And bears standing in all sorts of positions?

A. Yes, sir.

Q Have they done that right straight along?

A. Tdon’t know how long, but you see the cir-
culars there.

Q Is this the only instance you refer to—the cir-
cular that has been marked Exhibit C 24?

A. No, sir; but I think I have some advertise-
ments where there is a standing bear.

Q Do I understand you to say that they merely
used one kind of bear as a mark, or that they have
used all kinds of bears'?

A. They have used different bears.

Q Was that ever since you first started in busi-:

ness with them?

A. At first it was as their trade-mark; it is there
on these envelopes.

Q Now, the people that telephoned to you, you
course didn’t know whether they ever had had

abouUt?Gr "“ef°re they telephoned to you or not

A- Unless I looked up the books, no, sir.
sJn , ,y°u don,t know whether they had ever
seen your labels or not?

unfejnnnv q *2_ haVe aDy Way of knowing that,
P ] . e UPltlﬁeeboc%, o?’ycourse. &

waffon"dPi?tUre °f a bear yoU Saw on one of the

is the pictured y+°U a haDger and ask you if that
you spokeof? a y°Usay "“ou saw on the wagon

A- I think that is the same thing.

Mr. Lichte nst ein — I ask that this hanger be
marked for identification.

Marked D 6 for identification. -

dyou ever see the bottle water, the long

10

20

30
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neck bottle of water of the Great Bear Spring Co.?

A. Yes, sir.

Q. Do you mean to say that you have not seen
bottles of the Great Bear Spring Co. with the label
on such as is shown in D 5 for identification for the
past eight or ten years?

A. No, sir; I have not; I never saw that bear un-
til lately; within a year or something like that, well,
it might have been two years.

Philip P. Jennings, a witness produced in behalf
of the complainant beingdulj sworn according to

law on his oath saith:

Examined by Mv. Collins.

Q. What is your age?

A. Forty. )

Q. You are the President of the complainant com
pany?

A Yog SIF

Q. When was your attention first directed to
spring water, commercially?

A. In 1891.

Q. Under what circumstances?

A. Well, four of us were negotiating for t e
Buffalo Lithia Springs, and it was a very large trans-
action-

em That is in Virginia too?

A. Yes, sir; we were dealing with Col. G >
the President of the Buffalo Spring Co. and it in-
volved a very large amount of money—

Q. And you did not come to a purchase?

A. No, sir; but on account of that large am°
of money we looked into other water companies-
Q. How long were you dickering with Col. <io®

A. For a year. Sy

Q. And during that time you looked at o
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water companies, and other springs, and among tne
others, were the Bear Lithia TYater Company’s plant?

A. The Bear Lithia and the Londonderry Lithia
seemed to be the most prominent.

Q What did you notice as to the Bear Lithia
Water Co.’s advertisement?

A. I noticed particular the advertisements used
on the elevated stations in New York in 1891.

Q Describe them?

A. I remember distinctly the “Bear” and how
the bear was faced, facing to the side with the name
“Bear Lithia Water” printed on its side.

Q How large was it?

A. Tt was a framed sign; I should think about

ree by two feet and I remember about the part of
the station it was on—-

Q Was it in all the stations?

A. All the stations that I noticed.

Q Didyou notice the advertisement in the cars
themselves?

A. 1 do not remember those

he reported it?
A Yes Q"1 !

what

Hly described the spring and we

then bought that it would be advisable to negotiate 40
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with Col. Dickinson to sco whftt could bo doncwitli
him.

Q. With the result that you bought the stock?

A. No, not at that time; we thought the price
was too high and we negotiated a little further with
the Londonderry Co. for a time, and gave it up after-
wards for the time being, but I remember the ar-
vertisements of these different water companies oil
through these succeeding years down until 1898
when I took the matter up again with Col. Dickin-
son and it ended in our contract in 1899.

Q. Did you notice this advertisement of the Bear
Lithia Co.?

A. Yes, sir.

Q. Always with the figure of a bear on it?

A. Yes sir; always had the figure of a bear on it;
1 remember these three companies that we neg-
otiated with very distinctly, the Buffalo, the Bear
Lithia and the Londonderry Lithia.

Q. In 1898 you negotiated with Col. Dickinson
and it culminated in 1899?

A. Yes, sir; January 15th 1899.

Q. And that was the time of the contract?

A. That was a written contract; we paid him
so much cash down, and it was to be completed in
1903.

Q. You paid him somuch cash?

A. Yes, sir; we paid him so much cash, and the
final payment was made in Jamary 1993.

Q. And then you got everything turned o\ei °
you? ) .

A. Yes, sir; we got everything turned over tous,
when we made the first payment, and we tool
possession in 1899; January 15th, 1899.

Q. And as it appears, you got the contrac
had, and afterwards, according to the dodum?\
already in evidence, became the owner of thew

farm?
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A. That came to us very soon, it came to our
notice that this farm of Henry Bear was to be sold
under foreclosure, and I went to Harrisonburg and
I bought it in May 1899— May 23rd, 1899, I bought
the Henry Bear farm.

Q Sothat you and your associates have had the
actual possession of the spring since January 15th
1809? r

A. We have had the actual possession of the
spring since January 15th, 1899.

Q Have you done an extensive business?

A. Very large, and itis, I think, steadily in-
creasing each year.

Q And after you had bought in the Henry A.
Bear farm, you made this new lease with Adam o
Bear?

A. Yes, sir; we commenced figuring with Adam

earright away, to see if we could make a more
avorable lease with him; to see if we could make
moret favorable terms with him, and we got a
promise of the purchase of that farm.

Q You organized a new company in August

g which is the present complainant and took

Wate”CoT618 °f the °ld Cmpany’ the Bear Lithia

A- August 16th, 1899.

Q Why was that change made?
A. In the name?

toth Ai8 *"ere Wasa chaD«e from the Virginia Co.
but S6y ComPany; that speaks for itself,
tut why did you change the name?

the narnf 'h y 61'8 tllat drew this contract there in
'it, W h j, ,eBear Llthla Water Co. suggested

Springs “ CaUed “ the Bear Lithia

f yd they had everything?

A- Yes, thel S
and &WRFy{MaB 186 to the Purchase of this property

10
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Q. After you got control of the business, did you
push it?
Certainly, we pushed it very hard.
Continuously?

Yes, sir.

© >0

Up to now?
A. Yes, sir; very hard.
10 Q@ What was the first you ever heard of a Great
Bear Spring Water?
A. About the time I bought this property from
Col. Dickinson, was the first that I ever heard of
it; I never heard of it, nor had I seen the name or
trade-mark or picture or anything else before that.
Q. You had some correspondence with them,
didn’t you?
A. Right away.
Q. Let us have it?
20 A. I think Mr. Corbin has a copy of our letter to

them.

Mr.Cottins— | call upon the other side for
the original.

Produced.

Mr.Collins—We may as well put the cor-

respondence right in now.

The first letter is dated January 3oth, 1899,
oq and I will ask the witness to read it.

Letter reads as follows:

“Jan. 3oth, 1899.
“Great Bear Spring Co.,
“648 & 650 Henderson St.,
“Jersey City, N. J.
“Dear Sirs:
“We hereby notify you for the second time
40 that you are infringing on our registered tra
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mark, in using in your advertising and business a
design and inscription so similar to ours as to deceive
the public.

We request that you will immediately change
your design and inscriptions to ones which will in
no way imitate ours. If this is not done promptly,
we will commence proceedings against you at once.

“Yours truly,
“Bear Lithia Water Co.
“Philip B. Jennings, Mgr.”

Marked Exhibit C 33.
By Mr. Collins.
Q. Here is the answer which I will ask ycu to

read?

Witness reads letter dated Oswego, N. Y.,
Feb. 18th, 1899, as follows: .

«Messrs. Bear Lithia Water Co.,

>

“No. 234 Broadway, New York.

“Dear Sir:

Your letter of the 30th ult. relative to infringe-
men °f trade-mark which was sent to 650 Hender-
son street, Jersey City, is sent to the writer.

We have an impression that our trade-mark,

noJ V * '* d°Snot infringe, and we have
trad  Gn 10n °f discontinuing operations under the

from 2 mfn°f * BearSP™ S Company. Water

that 6 -« Bear” sprmg’ weli known under
oldest haS fl°Wn Since memoi7 of the
eomn!r ant’ * in addition to our distributing
of FnltJr * ~  Suppl®ing the water works system

? SWeg® Falls’ N' Y - «-«of the

jﬂfgé By youf‘teﬁperrg?}@s?re neither helped nor in-

10

20

30

In addition to the writer, the Fulton Water 40
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Works Co., Incorporated, of Fulton, N. Y., Mr. T.
H. Wheeler, of 26 Broadway, New York, H. E
Nichols and A. G. Gilbert, of Fulton, Geo. B.
Sloan, Jr., of Oswego, and others make up the list
of people interested in this business, any one of
whom can be easily located should you desire to in-
vestigate the matter further and in the manner pro-
posed.
“Very truly yours,

“F. A. Emerick.”
Marked Exhibit C 34.

Q. Mr. Emerick, who signs that letter, Exhibit
C 34, is he the President, or was he the presidentof
that company?

A. He is now; I don’t know whether he was then
or not.

Mr. Collins—1I call upon the other side for
the production of the original letter
under date of November 2nd, 1905.

Produced.

By Mr. Collins.

Q. I show you a letter dated N. Y., November
2nd, 1905, and will ask you to read it?
A. Letter read as follow's:

New York, Nov. 2nd, 1905.

“Mr. Frederick A. Emerick,

“Pres. Great Bear Spring Co., Oswego, N. Y.
“Dear Sir:

“Iwish to write you personally and franky
regarding the similarity of your name Great Bear
to our name, and now I notice your company *
using more and more the trade-mark of a be”j
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which I think will tend to cause more confusion in

the public mind.

“Our ‘bear’ trade mark we registered at Wash-
ington a great many years ago and has always been
a distinctive part of our advertising, and it does not
seem fair and square to me for your company to use

a similar trade-mark.

10
“Will you kindly write me your views on the
subject.
“Yours very truly,
“Philip B. Jennings.”
Marked Exhibit C 35.
J?" 1 sll°w you another letter, an answer to that
‘o Exhibit G 35, and will ask you to
d it; it iS dated Nov. 7th, 1905?
'
20
“Mr. Philip B. Jennings, President,
“No. 62 New Street, New York
“Dear sir:
°f *he 2udinst 1
to» general and common'to °f a b<531‘ WaS
»Met its use. mon to P6™ 1 anyone to re-
i(jit 30

it Would bestn 7 ake a su««esti®n in this matter,
whichwe Koo ~ ~°U s”are with us the expense
Popdar wTbUmi ing the USe of “B-r ” water
intend to contim*76-* een.at it; for sometime and

Rroducing water oGdLaK* T r" K WMch haS
runs dry. AN s

krand for a century,

ioterested”n”bl"1*? to meet my friends who are
the »ale of water, believing as I do M
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that the effort of all in the popularizing of the
drinking of spring water is a benefit rather than
an injury to each of us.
“Very truly yours,
“F. A. Emeri ck.”

Marked Exhibit C 36.

Q. I notice that in 1905, you speak of the fact
that the use of a picture of a bear has become quite
extensive, and that there was confusion from the
use of the name, as well as the use of the bear—the
use of the bear would be more likely to increase
the confusion— what was the fact from these letters
and what is the fact about the confusion?

A. The fact is it had become intolerable; it started
in a small way and it gradually worked up until I

o felt we would have to come into the Courts aboutit.

Mr. Lichtenstein— | object to that and
move that it be stricken out.

W itness— I have collected recently, which
I would like to submit

By Mr. Collins.

Q. I am going to do it now.
A. Well, in the case of our own customers w
30 have written to us, I think I have collected sone

fifty instances within the last few weeks.

Q. I show you a package contained in ane
velope of correspondence, what are they?

A. “Great Bear Lithia Water Co.”

Q. Are those original correspondence or
from your customers and others?

A. They are all from our own customers—

Mr.Lichtenstein— I object to that onthe
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ground that they cannot be evidence
against us in that manner.

Cour t — The contents of the correspondence
cannot be evideuce of any fact, but they
are evidence to show that these people
were confused.

Wit ness — This is just one form of confusion,
and we would like to offer these letters
from those people which are our own
customers.

By the Court.

Q What does that postal contain?

A. Tt contains an order?

Q Itis not about the confusion, then?

A. Yes, s'r; it is.

Q What is there confused about it?

A. There is the name “Great Bear Lithia Co.”

Q But it went to you?

A. Yes, sir; it went to us, we got it, but my
poin is this suppose that that customer recog-
nizes the water he is drinking, and he offers it to a
mend and he would say, “Where do you buy that
Creat Bear Lithia Water”—

Q Then he would give your address?

A. He may give our address or not.

“Jtpd . confusion there is the use of the word
grgajtt, fherrll.f

wnti ueS the confusioa there is the use of the

w_ sgreat ~~“ﬁ}reat Bear Lithia Water,” when
ere 1°no such thing.

to be on? Great” *s put on, and it ought not

o If8 SIr; that is é»St it— those are all alike.

ﬁ’ . arﬁ dliferences, are there not?
- Not in these.

Q The confusion there is in the address, then?
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A. Yes, sir; the confusion is in the address; for
instance, the first is dated February 16th, 1906;
the second is dated October 10th, 1905; the third
one is dated December 4th, 1905; the next one is
dated December 25th, and that is the “ Great Bear
Water Company,” No. 62 New street—

Q. That was your customer?

A. Yes, sir; that was our customer, and he orders
eight bottles in a crate, which shows that it is our
water he wanted. It is, as a matter of fact, the
bookkeepers have to look it up before we can be
sure.

By Mr. Collins.

Q. What is the date of it?

A. March 22d, 1906; “Great Bear Spring Cbmr
pany, New street.” Please send us some water at
once— that is, Great Bear Spring Company.

Q. Is he one of your customers?

A. Yes, he is one of our customers; then another
one, Great Bear Lithia Co., 62 New street, Febru-
ary 24th, 1906, just an order.

Q. Was he a customer of yours?

A. Yes, sir.

Q. What is the next?

A. “ Great Bear Spring Water Company, New
street, New York City.

Q. On all the rest of them, is that the difficult).

A. Yes, sir.

Q. They put the word “ Great” in front of your
name?

A. Yes, sir.

Q. What others have you?

A. ‘4Great Bear Spring Co.,” 4Great Bear Li ia
Water Co.,” and “The Great Bear.”

Q. Give the dates? .

A. “Great Bear Spring Co.,” July 20th, 1900
that is an old one.
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Great Bear Water, January 29th, 1902.

Great Bear Lithia Co., January 31st, 1906.

Great Bear Spring Water Co., 62 New street,
August 24th, 1905.

Bear Lithia Water Co., March 4th, 1900.

Great Bear Spring Co., New street, near Beaver,
November 23d, 1905.

Great Bear Spring Co., 62 New street, August m
3oth, 1905. .

Great Bear Spring Water Co;, 62 New street,
August 3d, 1905.

Great Bear Lithia Co., New street, Manhattan,
January 2d, 1905.

Great Bear Spring.Co., March 5th, 1906.

Great Bear Spring Water Co., 62 New street
August 11th, 1905.

Great Bear Lithia Water, 62 New street, Sep-
tember 19 905. 20

Great Bear Lithia Water, 62 New street, Febru-
ary 10th, 1905.
20fteigosear LUh'a Water’ 62 N<iW Stre6t’” July

. Water Co., 62 New street,
April 27th, 1905.

SprinS Qo-» Beaver, near New street,
uty, February 6, 1906.

SPrm& Co— that is a big customer of
ours-February 6th, 1906. , 30

62 NeW Street’

19 0 5 Bear Spring Co-’ 62 New street, July 21st,

19" Bear Water, 62 New street, April 2nd,
28th, 19” ~ SprilJg Co-” New near Beaver, March

t’ and he

tttes of Great B6earNSepr1n trWater. 40
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Q. And you turned that over to the Great Bear
Spring Co.?

A. Yes, sir.

Q. What is the next ?

A. Great Bear Lithia Water Co., 62 New street,
December 19th, 1905.

Great Bear Lithia Water, New near Beaver,
April 12th, 1906.

“Send one box of G. B. Lithia Water.

Great Bear Lithia Springs Co., 62 New street,
March 2nd, 1906.

Great Bear Lithia Water, first address 10 Barclay
street, and then it’ is scratched out and ‘‘New
street near Beaver,” written in, the order is or
one case Great B ear Lithia Water.

Q. That is an order?

A. Yes, sir; that is an order for twelve ha
gallons at Francis H. Leggett & Co., who are cus-

;omers of ours. Tunia

Great Bear Spring Co., one demljohn of Lit ,
ive gallon demijohn, they were customers o ours.

Great Bear Spring Co., one demijohn of i
Water, five gallons.

Great Bear Lithia Co., New York City, Kind?
have your driver deliver a case of Great Bear
w .br at, Mrs. Birmingham’s,” that is a cus
of ours.

That is all I have in that form.

Q. And some are addressed to you, w ic
to be intended for the Great Bear Spring Co.:'

A. Yes, sir; there have been a great many.

Q. And those you would send to them?

A. Yes, sir; sometimes we would turn n
over to the driver, and he would go an ~
that it is not our customer, and then he
turn it to them. » inn with

Q. Those are illustrations of the contusion



109

the correspondence that you have been able to pick
out?

A. Yes, sir; recently.

Q Within the last few months ?

A. Yes, sir.

Q I suppose it would be a great deal of material
to go through if you' went any further ?

A. Yes, sir; it would.

Q What other confusion can you speak of— any ?

A. Yes, sir; I state that the confusion that comes
to my notice around the city, there is a great deal
ofit. These cases for example: A Mr. French,
one of our customers, he would have come to-day
as a witness, but unfortunately he sailed for Europe
last Tuesday; he is is one of our best friends of the
water we have to sell, and last winter, he recom-
mended to Mrs. Dixon— I was present at the time;
Mrs Dixon asked him about the water; they were
speaking of the waters that she was drinking; she
said she was drinking a distilled water; and she did
not like it, and she asked Mi*. French what he

°ug t about it, and he recommended in the
Wrongest terms that she should drink the Great

snrn ' ater' Wel1l’ of course>1 was very much

afte asked hjm abc terwa ds,
]i’l 1g(l)t tﬁrouglll I sa1 ﬁf <r

did™,’?”0'1/ ? “'4 mean the Great Bear Water,

annored at ©  hS W3S V6ry much mortifled and
content-  UUmg made the mistake. Now, my
contents » that if I had not happened to to

ol li ns — Now, we have many such in-
stances as that which we could give.
e witness has given you this one as
an instance, and I will now ask your
ttonor if you will permit us to give such
illustrations as that ?
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Court—If you had the witnesses here so
that they could give their evidence, I
might admit it, hut I will not permit
you to prove it in this way. If that
man had been here, and he said, ‘‘yes, I
did recommend that water through a
mistake, and I fell into that error be-
cause of this other company confusing
me,” then I think I should admit that,
but otherwise I cannot admit it.

Mr. Lichtenstein— I object to the evidence
thus far given, in that respect, and I
ask your honor that the conversation
related to by this witness should be
stricken out.

Court— Yes, it will have to be stricken out.

Mr. Collins— I offer these postal cards and
the letters, the dates of wnich have been
given, and I will ask that they be put
in an envelope and the envelope marked
with its contents to be cons dered as an
exhibit.

Envelope marked Exhibit C 37.

Mr. Collins— I offer to prove a large num-
ber of similar cases, to the one last given,
as an illustration.

Mr. Lichtenstein— I make the same objtc-
tion to this offer that I made to the evi-
dence already given.

Court— I overrule the offer.

By Mr. Collins.

Q. Wha'; other illustrations of confusion can you
tell about— you cannot tell about those you have
found about the city, from hearing people speak o
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it, but in connection with the orders or the direct
business of the company, either by telephone or
otherwise, at your place of business?

A. Yes, I told you about sending one of our rep-
resentatives—

Q And is it something he reported to you?

A. Yes.

Q No, then you cannot tell that, you can only 10
say what you yourself know about it?

A. Tt is very difficult to tell—

Q I thought there might be cases that you could
tell us about by telephone, some orders similar to
those related by Mr. Higbee?

A. Some of our clerks can tell you about those;
I have answered the telephone a good many times,
when there has been confusion, but I think the
clerks can tell you about that better than I can.

Q Have you a large clientage where you deliver =20

e water to, such as offices in the lower part of
~ew York city?

A. Yes, sir; very large.

@ Such customers as what?

A We have always had the New York Stock

RC “nge’ Produce Exchange, in fact we could

SEZSt . «1-™

%lrltgengfﬁ(ljigrwgtlggoduce a method for the sum.

teAflr?nnar, dI. al'VayS, understood, that we were
St parties to ]intt%duce t iss cooler, i

x* Explain it?

PotedFfe w !tr Martet!1Tith:a 81383 Cool6r; We
aluminum renew ~’°  d then put the ice in an

contract w h h t 2 1 2? °~n H from
formof coolera h T ter; next there was a wooden
style of o~ r,T > and ‘he ~ . PreSent
3 ’ ecri tQhe

mioney nJ T T are uow using; 1 rais
y “eCeS8ary fOT Mr. Bose to make the cooler- io
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Q. That is the half gallon cooler?

A. Yes, sir; there are larger ones than that; they
are standing on a stand, and the bottle is inverted
on the top of the cooler—

Q. The bottle is inverted over that place there (in-
dicating)?

A. Yes, sir.

Q. In the larger ones they have the five gallon
demijohns?

A. Yes, sir; for the larger ones they put thefive
gallon demijohns on the top of the cooler, inverted
in that way.

Q. And the ice being in this tank, and outside,
the water trickles down into this receptacle for it
and it comes out cool at the tap?

A. The ice cools the water; it runs through the
pipes to the tap, and as the water comes out of this
P*Pe>more water runs into it from the demijohn,
and in this way the pipes remain full and as it is
drawn off through the spigot, more comes down
from the demijohn.

Q. I see the demijohn is inverted after the cmk
is taken out, and this receptacle is then filled with
water, this receptacle being surrounded with the ice,
and as the water is drawn off from this receptacle
other water takes its place, so that this cooling re-
ceptacle always remains full?

A. Yes, sir; that is it exactly.

Q. There is a trap with a rubber ring here, so
that no more can run into the chamber than W
just fill it?

A. Yes, sir; that receptacle is trapped as yousee)
with that rubber ring, and immediately the reccp
acle is full of water no more will run from the effi
ijohn, that is, there will be just enough tofillhuP
and no more.

Q. How many of these coolers have you?
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A. T don’t know, exactly, but I think we have
several thousand.

Q And they all have your name “Bear Lithia
Springs Co. of Virginia,” and the place of the New
York office?

A Yes, sir; just the same as that.

Mr.Coltins— | offer this cooler in evidence.
Marked Exhibit C 38.

Q When did you introduce the cooler business
intoyour business?

A. Well, I cannot say exactly; several years ago
NOW.

Q Have you learned that the defendant is intro-
dneing a cooler one of which was exhibited here in
Court?

A. Yes, sir.

Q On the preliminary hearing?

A. Yes, sir.

Q Of a similar character and with the figure of
a bear upon it?

A. Yes, sir.

' Q Have you found a “Great Bear Water” in the
Paces of business or homes of yourcustomers at all?
If | °ann°t to that, as having seen it my

testifyto~ 6 °f °Ur representatives have, and will

sJL Then 1 WH witM raw that— this picture of the
paper)?n® ~ ra” er interesting (handing witness

since t* eahave imProved the grounds around there
Q When was that taken?

waterAJ fY rtW° aS°—this is the flow of the
0 w?d that 1Sthe way it runs off.

A T3 "O0W  the spring?
°n t know, it is tremendous though:

20

30

40
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Mr. Cottins— I offer that picture in evi-
dence.

Marked Exhibit C 39.

Q. Is this one of the Dickinsons advertisements
or circulars (handing witness)?
A. Yes, sir; it is one I found or it was turned
[o over to me when we bought the company out;
there were some in Spanish and some in English.

Mr. Cottins— I offer that circular in evi-
dence.

Marked Exhibit C 4o.

Q. Is this another one of their’s (handing
witness)?

A. No, sir; that is one; I got it up myself.

Q. It is the “Bear Lithia Water Co.;” did you
have that name for a while?

A. T think I had this one prepared myself.

Q. Does it give the officers anywhere?

A. No, sir.

Q. You think you got that one up yourself? *

A. We used the name “Bear Lithia Water Co.

Mr . Cottins— I offer that circular in evi-

dence .

(0]
3 Marked Exhibit C 41.

Q. Here is one that you also made, is it (hand-
ing witness)?

A. Yes, sir.

Q. Do you remember when?

A. Our Treasurer can certify to that, he has
hill and the papers regarding that.

Q. It is one of yours, anyway?

A. Yes, sir.
40
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Mr.Collins— | offer this pamphlet in evi-
dence.

Marked Exhibit C 42.

Wit ness— (Indicating picture of cooler in
Exhibit). Thatis the first cooler we got
out; thatis the glass cooler which I told
you about.

Q It shows it?

A. Yes, sir.

Q And here is the last one that Mr. Eeusch
already identified which is marked Exhibit o 24.

A. This I had made in 1902.

a:g Have you advertised this water continuouslv
extensively?

A. Yes, sir.

«loyyd SinC6 you became concerned in it
A. Yes, sir.
Q As what?
A. “Bear Lithia Water.”

vonr ~ Ud 7 hat been the distinctive feature of

yertisements in the pictorial line?
A. “A Bear.”

or”attaph ,feen.” e 7abe’s that are exhibited
Lithia Water?o  ° blU professing to be of Bear
Yes, sir.

your * n?767 * labelS °f yOur Predecesscrs or of

Yes, sir.

Q And are what they profess to be?
fos, sir.

°ffer in evidence this five
gallon carboy.

Marked Exhibit C 43.

10
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30

40



I next offer in evidence a slightly different
v bottle.

Marked Exhibit C 44.

Next I offer in evidence this siphon.
Marked Exhibit C 45

Next I offer in evidence this split.

Marked Exhibit C 46.

Q. There is a pint similar to the quart, is there
not?

A Yes sir.

Q. There is another bottle with a patent stop-
per— where is that?

A. TItis here.

Mr. Cotlins— I offer in evidence this bottle
2Q with the patent «topper.

Marked Exhibit C 47.

Q. In all cases, the bottles have either the fig«
of a bear blown in or etched on the glassor a e

A. Yes, sir. D

Q. On the bottle there is a paper label with

figure of a bear?

A Yes sir.
Q. And they have— these bottles that are oorke
g0 ley all have cork labels? tended

A V«*. cork labels, and the corks are brande
in the quarts and pints. —hich 1
Q. I call attention to a little pamphle ,
have seen before, what is that (indicating).
A. Those were circulated very largely.
Q. How long have you done so?
A. For several years. A
Q. With particularly close attention t »

drinking water?
420 A. Yes, sir.
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Mr. Cottins—1I offer this pamphlet or circu-
lar in evidence. It is in the nature of a
booklet with several pictures on it.

Marked Exhibit C 48.

Q Inow show you an envelope; is this one of
your envelopes?

A. Yes, sir; we put a bear on every bit of sta-
tionery or advertisement matter that goes out from
our place.

Mr.Collins— | offer that envelope in evi-
dence.

Marked Exhibit C 49.

Next I offer in evidence four little books,
ostensibly issued by the Great Bear
Spring Co.

Mr.Lichtenstein— It will be admitted that

they are issued by the Great Bear Spring
Co. from time to time.

Marked respectively Exhibits C 50, C 51,
C52and C 53.

AA,d](I)\t/I.mm to Wednesday, April 18th, 1906, at
10

April 18th, 1906, at 10 A. M. Hearing con-

tinued.

Philii» P. Jennings, recalled on behalf of the
nip ainant, his direct examination resumed:

Eamined by Mr. Collins.

inH “having been developed by some questions
bottl! C'cdSexaminationn of Mr. Reusch that the
Ithink8*1 cus’omers are not filled at the springs,

now alk “r*f8& *° interrogate you on that subject
ough I had originally intended to leave it

10

20

30
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until the defence had set up and proved what they
claimed in their answer— I will therefore ask you
about it— how is the water shipped from the spring
to New York?

A. In glass-lined tank cars.

Q. With or not with compartments.

A. Most all of them have compartments, they are
large, round tanks with compartments.

Q. Also glass lined?

A. Yes, sir; also glass lined?

Q. The whole thing being glass lined?

A. Yes, sir; the whole thing being glass lined.

Q. I believe the manufacturer of the cars is to
be here as a witness?

A.' Yes, sir.

Q. And he will show us the material?

A. Yes, sir.

Q. When the cars arrive at New York, what is
done with their contents?

A. The water is drawn into glass-lined receiving
tanks; then it is pumped into a glass-lined receiving
tank on the top floor of our warehouse, and then it
is drawn from thatinto the bottles.

Q. So that from the spring to the customer, itis
kept enclosed all the time?

A. Yes, sir.

Q. Now, Mr. Jennings, it appears that some labe.s
have on them the words, “Bottled at the springs,
upon which bottles are those used?

A. On our quarts and pints of sparkling water

Q. Were those labels that you got out, ort a
you got from the former owner of the spring?

A. Well, they were labels that we had Pnn e
similar to those used by the Bear Lithia Water U
in, the year 1899; I had a very large lot of them,
think we have the facts exactly about it wM »
can show later, but I think we had about 3 ,
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labels that we had printed, I think of the same size
that suited both the quarts and pints.

Q Using their former bottles that were labeled,
as models?

A. Yes, sir. v

Q And at that time the bottling was altogether
dore at the spring, was it not?

A. Yes, sir; we had no idea of bringing it to
New York in these cars at that time.

Q The labels that you put upon your quarts and
pints were out of this lot that you had made in the
year 1899?

A. Yes. sir.

Q Did it occur to you or come to your notice at
all, after you had made this change in the manner
of bottling your water, that these labels had that on
them?

ofA No, it never occurred to me; I never thought
1t -

Q When was the first that your attention was
directed to it?
hete When the defendants brQugkt the point up

Q And what did you do then?
A. T ordered the foreman of the establishment to
~continue using them; and to get new ones printed

nmm .awa” a® wraP these up and put them on

the tv.-6 an<* some “ay I hoped, when we brought
w  mground, so that we could do it, as soon as

then°mmtw 6d bottHng at the SPrinS’ that we could

witefsTpXihW°Ue °f y°Ur Care(8hoWin*

n X68 that is one of the cars closed,
standing on a switch?

Ithink * fgand*n£ on a turn table at the car shop;

iq

on

40
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Q. And with your advertisement on it.

A. Yes, sir.

Q. Isthat the car with the aides taken off (show-
ing witness a photograph)?

A. Yes, sir; well, it is being made up; these
tanks are not in full view, but when it has been
filled, then the sides of the car are closed in.

10 Q- With what— with wood?
A. Yes, sir; they are framed in with wood.

Mr . Collins— I offer these two photographs
in evidence.
Marked respectively Exhibits C 55 and C 56

Cross-examination by Mr. Lichtenstein.

Q. You took charge of this business right after
Mr. Dickinson sold out his interest in it, did you?
20 A* Immediately; yes, sir.

Mr. Collins—I forgot to ask the witnessa
few questions, and I will ask permission
now to do so, before you conclude yor
cross-examination.

By Mr. Corbin.

Q. Have you examined the telephone book that
is, the public telephone book in New York city—f°r
advertisements of the Great Bear Spring Co.?

A. Yes, sir.

Q. Where did you find advertisements of the
Great Bear Spring Co. in that book?

A. On the page where our names appear—t e
Bear Lithia Springs Co.

Q. They have an advertisement in that book?

A. They have one, a small one, on their pase>
but there is no other page where the names appear
at least I have not found it, except on the Pafe

40 where our name occurs.
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Q Will you turn to those pages?

A. That page (indicating).

Q That is the page on which the Bear Lithia
Water Co.’s telephone number comes?

A. Yes, sir.

Q There is an advertisement running across the
entire bottom of that page?

A. Yes, sir.

Q The advertisement of the Great Bear Snrinfir
Co.? F 6

A. Yes, sir.

Mr. Lichtenstein—You had better read

the advertisements, so that it may go on
the record.

Mr. Collins— (Reading). The advertise-
ment appears as follows: “Great Bear
Spring Water” (on the left); <10
Barclay street, N. Y., Tel. 8815 Cort-
landt; 12th av. and 133rd street, N. Y.,
Tel. 936 Morningside; Brooklyn,” (on
the left side again). “Tel. 3393 L.
Main; Jersey City, Tel. 505 Jersey City;
Newark, Tel. 2048 J, Newark.”

Thtt advertisement runs entirely across the

bottom of the page?
i(rief‘l‘)z%%.s’ Sir’ ifc rUns entirelY across the bottom of

BVMr. Collins.

LiaiifSf i the page where the name ‘‘Bear
numbef < m{o@ﬁi,” eWpérest’” WHh a telePhone
Yes, sir.

Q And the warehouse, 467 11th ave.?
Yes, sir.

Q@ All under the heading of New York city?

10

2C

40
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A. Yes, sir.

Q. Their telephone number not being on that
page— that is, the Great Bear Spring Co.’s name,
in the alphabetical list—not appearing there on
that page?

A. No, sir.

Q. Turn to the page in which the Great Bear
Spring Co.’s name appears, in the alphabetical list,
under the heading of New York city; do you find
an advertisement of the Great Bear Spring Water
on that page?

A. Yes, sir; a small advertisement, running one-
third across the page, the center column at the
bottom.

Q, Will you read it?

A. Tt is about one-tenth the size of the one they
put on our page, with the words, “Great Bear
Spring Water, 10 Barclay street, N. Y., Tel. 8816
Cortlandt.” Harlem Branch, “Tel. 936 Morning-
side.”

Q. That is the issue of February, 1906, is it?

A. Yes, sir; that is the issue of February, 1906.
I do not find it appearing on any other page in the
book where the names appear.

By Mr. Lichtenstein.

Q. Read that (indicating) among the advertise-
ments in the front of the book, at page 7?

A. This is a full page advertisement of the (Rea
Bear Spring Co.

By Mr. Corbin.

Q. Have you examined the pages upon which
the names appear of the other water company
doing business in New York city, to see if
other Great Bear Spring Companies’ advertiseme
in the telephone books upon those pages?

A. Yes, sir.
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Q Are there any other advertisements of the
Great Bear Spring Co. appearing in this telephone
book at the foot of the pages which contain the
names and the numbers of other water companies?

A. No, sir; no other.

By Mr. Collins.

Q No other anywhere, where the names of sub-
scribers occur?

A. I stated that there were no advertisements on
any other page.

Mr.Cottins— I offer that telephone book in
evidence. Marked Exhibit C 57.

By M. Corbin.

Q I show you a calendar with the words “ Great
Bear Spring Co.” across the front—is that a publi-
cation of the Great Bear Spring Co. ?

A. Yes, sir.
Q About when was that calendar put out?
da’s tbe holidays— around the last holi-

Q Did you ever know of them putting out any
ca endar before that, with the picture of a bear on it?
A. Not to my knowledge.

Mr. Corbin— | offer that calendar in evi-
dence. Marked Exhibit C 58.

13

a , show you a publication called ‘‘Decker’s

Quarterly,” explain what that is?
of allI?,!!; * !S a PriCe Hst’ or larSelJ a P™e list,
&e n S o groceries, liquors, mineral waters,

uBear"Waters?”° U find ** that booklet in re”ard to
A- Ifind confusion_
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Mr.Lichtenstein— I object to that term.

Court— Read what you found.

A. Well, among the water companies I found
“Bear Lithia Springs Co., offered in five different
forms, and again in four—

Mr. Lichtenstein— I object to any publics-,
tion of this kind being read from, as it
does not appear that it emanates from
the defendant company, or from any one
connected with it.

Court— W hat they are trying to show is
that the issue of these publications in
this form is confusing to the public.

W itness— I find that they have in this sane
list “Great Bear Lithia Water” offered
retailing in the same list on page 61 of
Decker’s Quarterly.

By Mr. Collins»

Q. That is an independent publication which gro-
cers take, and it is from that they are supposed to
get price lists?

A. Yes, sir.

Mr. Cottins— I offer that Decker’s Quarterly
in evidence, especially the page re erre
to, page 61.

Marked Exhibit C 59.

Q. Have you noticed the wagons lately of t e
Great Bear Spring Co.?

A. Yes, sir. noticed
Q. Upon any of these wagons, have you

the figure of a bear appearing?
A. Yes, sir.
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Q When first did you see the figure of a bear on
the wagons? -

A. The first I noticed it, I think it was in Feb-
ruary, but I saw it again the other day, within a
week, Ithink, and Xsaw the same wagon again at
Park Theatre on Febiuary 17th— 1 saw it first in
February, and then I saw it again the other day,
but perhaps not the same wagon.

Q Describe the picture of the bear that you saw
on the wagon?

A. T think it is a copy of this picture which has
been offered in evidence, and marked Exhibit C 58,
athough I think it was larger and framed; at least
our times the size of this picture, Exhibit C 58,
-s,ou™ ”ink, and it was framed and it was
s”“wed on to the wagon—it had a regular board
rame on it, and it was screwed to the side of the
wagon, giving me or any one— well, giving me the
idea of a regular painted sign.

Vrow-emmination by Mr. Lichtenstein.

yoU took charge %f' he business, did
you take anactive interest in the business?

Yes, sir.

€N connecte
A. Yes, sir. : s

W A | | 1 PR .
t.tgﬁg’te Whgt‘f})/lglgl% hf)i(YSI i{)OnUh%is,k 1éerll, %h%%s%%gg

. W A *
1A wr%Whh ~our business.k

Pauy an djv haVe been the President of the com-
iaé SUpP°se 1 have taken the same interest

Pﬁ‘.‘?]%i)fend haVe tatkanwsl%hlti;ltereSt ever since you

Al

V Von have boon around the place of tintinees

iq
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every day, in connection with the particular busi-
ress of the concern?

A. Well, not every day; but I have attended to
it all the time.

Q Are you also manager of the company?

A. T never took that title.

Q. But you do the work that the manager would

10 usually do in connection with such a business?

A. Well, yes, sir.

Q. Do you supervise the getting out of all the
printing matter?

A. Yes, sir.

Q. And all advertisements?

A. Well, T would not say that I supervise all
the printing matter, although I mean to do soasa
rule.

Q. These things come under your charge, as a

20 rule?

A. Well, T would not say, baldly—

Q. When you first started in business, and took
over the business of Col. Dickinsou, what was the
character of that business; what kind of water did

you sell?
A. Bear Lithia Water.

Q. Was it at that time shipped from the present
springs you use?

A. Yes, sir.
30 Q. Did you have any offices in New York?
A. Yes, sir.
Q. Whereabouts?
A. At 045 Broadway.
Q. Did you have any offices at any other place.
A. Well, immediately after taking hold?
Q. Yes?
A. No, that was the office.
Q. Since that time, have you established an,

branch offices?
40 A. Yes, sir.
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Q Where?
A. Well, we have a branch in Ohio.
Q Whereabouts?
A. Columbus.
Q When was it established?
A. Well, it has been—we have always }aq
representatives in Columbus, o.
Q When was that branch established? 10
A. Well, I can say that we have always had a
branch in Columbus, Ohio?
Q You mean yop have always shipped water to
Columbus, 0.?
A. Yes, sir.
Q When did you establish a regular branch
omee?
A. Ttis not a regular branch office.
Q. Merely an agent there in charge of your busi-
r
20
A We” erehave the State agency and they
are large representatives of our water.
This concern simply buys the water from you?
A. Yes, sir. . -
Do you prepare the printed matter for use b¥
mat company: [ K}
No, sir.

you? *°U furnisli labels used by them, don’t

0. 1w 1’ luCannofc sa® whether we have or not. 30
A Th (Se the very same labels?

of our labels ‘ZUr labe]S and thei have s]mﬂles
*» £ Z L 0

four “o”repreaentativeBj6* « ** * * * [S6d by
Q Dowi *””ave n°tj n°t that I know of.

be gised {or that Wf/rfiihing them with a CoPy to

ould say we did furnish them a copy to be 40
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used from which to print their labels, but I am not
sure about that, even.

Q. It has the same cut on it you use on your
sparkling water, has it not?

A. T am notsure.

Q. Now, how did you ship your water when you
first started in business— from the springs?

A. In cases, in demijohns, barrels—I mean bot-
tles in cases, or we did a case goods business, and
also in barrels and demijohns.

Q. And to what class of trade did you start to
cater to?

A. To every class.

Q. Didn’t you make a specialty of selling water
shipped by you to druggists and grocers.

A. Well, all classes; we sold to all classes; that
was one of the strong points of the water, of the
business.

Q. That is the medicinal qualities of the water
was your strong point, when you started in business
first?

A. 1 did not say that.

Q. Is it not a fact that all the printed matter dis-
tributed by you, and all the advertisements in the
public press and in the journals, at that time, re-
ferred to this water of yours, simply as a medicina
water?

A. No, sir. ¢

Q. Well, in what way did you distinguish, or 1
you inform the public that it was a drinking wate ,
an ordinary table water?

A. We merely stated that it was.

Q. Was it not simply because you stated that o
water being sold by you was still and that itaso
was a sparkling water?

A. Well, we went into it a little stronger
that, I think. ,Ver.

Q. Well, have you any journal, newspaper a
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tisement or pamphlet of any kind used by you, when
you first started in business in New York city,

which shows that you were selling your water as a
table water?

A. All of our pamphlets show that, every booklet
that we have ever published, every booklet that the
Bear Lithia Springs Co. ever published, every
representation that, I think, either I or any of the
officers have ever made.

Q The letterheads which were first used by your-
self, have you got a copy of them?
A. No, sir.

Q When did you first design the letterhead that
you use now?

be letterhead, I should say, was changed a

e from wliat Col. Dickinson used, but prac-
ically it is the same letterhead that Col. Dickin-

son used for the Bear Lithia Water Co.; if there
as any change at all, it was made in 1899.

a wh d°eSy°Ur PrintinS in New York city?
« We have several printers.

Jprinted?” °ftbn d° y°U have your letterheads
A. Well, very frequently.
thelagttim” -ta d any letter-
A. T cannot say.
Q Cannot, you recall about that?

I think 1 cannot’ our Treasurer can state,

Q Ah f u mUSt haVe been several years ago.
About how many years ago?

>adsw 1T 1ld ein '1tf # letter*

in the year 189T letterheads y°u think were made
A 18", or as early as that?

bigquan\Stielis o0U ~ WG made them up in very

Q@ When did you move to New street? v

10

on

30

40



10

20

30

40

130

A. T think I can tell that; I went to Mexico that
spring, and. Xthink it was in the year, and in the
month of May, 1900.

Q. Did you have any letterheads printed after
you moved to New; that new place?

A. T think the lithographers using the same
stone changed the address, although I am not sure
about that, either.

Q. I show you Exhibit C 35, is that one of the
letterheads which was printed for you, and used
by you while you were at 62 New street?

A. Yes, sir; that is one of our letterheads.

Q. Now, if these labels that you used on your
sparkling water were old labels used by you while
you were bottling at the springs, how did it come
to pass that you put a fac-simile on your labels
upon your letterheads in 1900, when you had this
letterhead printed?

A. This is a fac-simile of our label.

Q. It is a fac-simile of your label?

A. Yes, sir.

Q I call your attention to this exhibit, whereon
it appears the words “Bear Lithia Water, bottled
at the springs,” with the wording thereunder, ac
simile of our label;” was that ever called to your
attention?

A. No, sir. '

Q. The fact that the words “bottled at
springs” were on your letterheads; that you say
was never called to your attention?

A. No, sir.

Q. And you have continued to use these
heads up to the present time, have You "ot? or
A. Well, we discontinued it the other »
when this trial commenced. . ocom

Q. You discontinued it when the tna

”»

menced?
A. Yes, sir.
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By Mr, ollins.

Q You do not mean when the trial commenced;
you mean when the suit commenced?
A. T mean when the suit commenced.

By M. Lichtenstein.

Q Which do you mean; the suit or the trial?

_A. Well, we discontinued it within a month’s
tme.

By Mr. Collins.

Q.The same time you discontinued the labels

you discontinued the letterheads, did you?
A. Yes, sir.

By M. Lichtenstein.

riffit nn'T haVe been Writing x°ur letters
have you?o © PreSent time ou1 these letterheads,

A. No, sir.

office I>;,:;0U remember " r- Estes being at your
~ Yes si W™ *®°t tba* 's> a fRw days ago?

R doTHimEmberhandiDg (ym one of your

thing 1fc UPuf°r scribblin§ or « 1

Q This tern!/ fhlDk ~  haVe a rfght to do that- Si)
A No ! , f3cslmde Of all your labels, is it? 3°

o m j’JUStf°r quarts and pints,
then, #iUsar ~ »iaa ”~ im ile ofyour labels,

AW lll 3 fae-Slmiie of all your labels?
o. Ana fac-simile of that label.

water labels the’n-nf; U8ed °n your sParkbng
A Yeh”™ “ PiDtS3Dd quart8?

Q- What else?

A- That is all.
40
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Q. When did you open your office at 173 Fifth
avenue? ,

A. That is the Fifth avenue entrance to 945
Broadway building; it is the old “ Cumberland.”

Q. Did you have any letterheads printed with
that address on?

A. I don’t think so, I think we used the letter-

10 heads we had then, although I am not sure about

that. . L .

Q. When did you stop shipping your water in
bottles from the spring to the markets of New York,
and the vicinity of New York ?

A. Well, I think we can claim that we ship to-
day to the vicinity of New York and sometimes
perhaps to New York ?

Mr. Lichtenstein— I ask that that answer

be stricken out as not responsive.
20

W itness— You asked me when we stoppeJ—
I don’t mean to say that we are doing a
large business in shipping bottles up to
the vicinity of New York, or to t
vicinity, but we are still doing it to some

extent.

of
30 du
not ?

A. Yes, sir.

Q. Now, when did you stop sene
the spring in these bottles, for ge
business ?

A. Never— do you mean—

Q. I mean for the distribution
help, in New York to customers ?

A. In New York only?

40 Q. Yes?
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A. Generally, I think in 1902.

Q And since 1902, with the exception of getting
special orders to ship water direct from your spring
to some particular customer, it has been your habit
tosend all of your water to the markets of New
York in these tank cars you have described ?

A* Yes, sir, to the markets of New "York ves
Sir. J f

Q When you took charge of this business, you
gfour carbonating plant at the springs, didn’t
you:

A. Yes, sir.

Q When did you move your plant from the
springs to New York ?

A. Some time in 1902.

Q And since that time you have done all of your
carbonating in New York city ?

A- Yes, sir; entirely.

Q At your building ?

A. Yes, sir.

Q And did you ever siphon water at the spring ?
A- Ever fill siphons ?

20

a boi:tles and siphons at the spring ?
f)' J siphons at the spring— no, sir.

city ? haS alWayS been done in New York
A. Yes, sir.

city ?An<31S d°ne at the present time in New York 30
A- Yes, sir.

siplnIS"OI0 1 Pay aDy attention ‘o filling of the

A ~°UsuPeryise that work at all?
r* 1 hnow about it.

menta * | ?2°U b3e® ar°Un<J y°Ur bottlin8 dePart-
A. Yes, sir.

botled? know generally how that water is
40



10

20

30

134

A. Yes, sir.
Q. And know what ingredients are put into these
waters ?

A- No, sir.
Q. You don’t know that?
A. No, sir.

Q. Who is the practical man in charge of that
department ?

A. Mr. Hamilton, the foreman.

Q. And you desire to say that you know nothing
as to what is put into that water, or the manner
in which it is put into the siphons ?

A. Well, I think I can testify.

Q. Will you tell us generally how that is done,
and what it is that is done ?

A' Well, this water of ours is charged with ts
natural gas which we buy from the New Yor
Carbonic Gas Co., who are the agents for
Saratoga Spring Co., where the gas is botte ,
put into tubes—

Q. What is added to the water before it 1 P’
into the bottles ?

A. Nothing.

Q. Are you sure of that?

A. Well, T would not be sure about it,
think we are putting out a carbonic water an
bear seltzer and a bear vichy that I think t yP
some salts in. » 3y ,h+Hnto

Q. Do you know what kind of salts they p
these waters ?

A. No, sir.

Q. Is there a different kind of salt put in
one of these waters ?

A. I cannot say. ,<hnnate
Q. What is the difference between yourc

water and your vichy water ?

ay

Mr. Collins- -Just for the sake of saving
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time, | will object to this question as

not cross-examination.

The Court— | will take it.

A. I think they put a little more salt in one than
another; I think the vichy has a little more salt in
it, but I don’t know about that myself.

Mr

.Lichtenstein — If your Honor please, it

is not our duty to allege fraud; it is a
matter that the Court has a right to in-
quire into of its own volition.

Court— My notion about it is that if you

Mr.

set up a defence that is upon you to
prove it unless the complainant opens
the door in some way so as to justify
such a cross-examination on your part
otherwise you will be confined to a direct
examination. Ifyou want to get at this
you can call this witness yourself to tes-
tify upon these points.

Lichtenstein— I think if your Honor
please, they have opened the door. Judge
Coll nsasked how this water was shipped,
and how it was tanked to New York’
and how it was fil.ed in the glass at the
springs and as to the manner of bottling
— (inter upted).

Court Idon’t think so, you are confined in

your c oss-examination to the matters
rought up by the compl .inant. You
would be allowed to eask him whether

o water he bottled and sold wa all the
natural water from that sp ing, or
w ether there has anything been added
o1 oi not; that I think you ha\e a

1C

20

30

right to do. But to go into the various 40
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processes of the manufacture of these
various waters I do not think you cando
that, and I so rule.

By Mr. Lichtenstein.

Q. Then, as I understand you, the water you put
up in your bottles and which you call Bear Lithia
Water in your siphons, and in your vichy bottles,
and in your carbonic water bottles, is not the Bear
Lithia Water, that comes from the springs?

A. No, sir; I did not say that.

Q. The water that you call “vichy” has some-
thing added to it, has it not?

A. Yes, sir.

Q. After it comes to New York?

A Yes sir.

Q. And the water that you call your carbonic
water has some ingredient added to it m order o
call it carbonic water?

A. Yes, sir.

Q. Aside from the gas you use in it?

A Yes sir.

Q. The’ water called “seltzer water” has some-
thing added to it; some ingredient added to it.

A. Yes, sir; we salt the bear water which isc
tained in the siphons, the bear vichy and”the
seltzer in siphons; they put some salts in thatw
but I don’t know that they do it in the ear
bonic water; the Bear Lithia water in slPhonsl
pure Lithia water with carbonic aci g«>
this gas that I have been speaking about, wm
purchased from the New York Carbonic Acid Gjs
Co., and which is from Saratoga, we use th

)

only that. , TIsat
U. The water is pumped into your tan
the springs; is run through the hose from the pump
ing station, is it not?
A. I don’t know, sir.



Q Have you never been there?

A. No, sir.

Q Have you seen the manner in which the water
is pumped from the cars to your building?

A. Yes, sir; through block tin pipes.

Q Into a tank in the basement?
A. Yes, sir.

Q And then it is pumped from the basement to
a department called your bottling department?

A. Tdon’t know about that pipe or not, whether
that is a block tin pipe or not: I have had an expert
go there to examine that part of it, with the view
of ascertaining that it was perfectly sanitary, &c

Q What do you do with all of the water that
you had m your warehouse that had those labels on
after this suit was started?

A. How do you mean— I don’t know.

deLyed?U8hty°U- y°U ~  °r<3ered them 311
A. Oh, no.

Court No, he said that they had put them
away so as to be able to use them some
time when they had got their bottling
works or apparatus finished or ready
down, at the spring.

fy Mr. Lichtenstein.
tathe”nt?did y°Ud°® Wi*h the 'abels that y°u had

watsWted. 1 ha~ “ot beébn there Siuce this suit

seldng"terTT that y°u have no* been
since g_}% suik Vl\?a};ﬂgrtgd.water wi‘b these labels

y Jp siri we hane not.
°Wdo you know that you haven’t whenyou

iq
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sav you haven’t been there since the suit was
started?

A. Well, I gave my instruction, and our foreman
is a very conscientious man, and as I say I gave him
the orders not to do it, and I believe that he has
fully follow out my instructions in regard to that,
and that none of those labels have been used since.

Q- When you first started, did you have any
wagons going around for the sale of the water?

A. Not at first.

Q. When did you first start the use of wagons.

A. I cannot say now.

Q. You say your business was very extensive from
the beginning in New York city?

A. Yes, sir.

Q How did you deliver your water, if you M
not doit by wagons; if you did not have any wagons

A. We hadsuch firms as Acker, Merrill & Condi,
and Park and Tilford, and McKesson & Robbins,
Clarke, Chapin & Bushnell and Francis H.'Leggitt

&Co.— m ly

Q. How did you deliver the water to themr9

A. Through these different houses.

Q. But how was the water delivered to these i
erent houses? awh

A. Oh, well, some of them in very iarg
ments; I think they sent for it; I think we ma

them an allowance for cartage, and I thin* J

sent to the cars themselves and got it, an
others we had the express companies deliver.
Q. How long did you continue to use these m
of sending your water out? name8
A. T think we did have wagons with ou
on very soon after we started; I remember a J
as soon as we moved to 62 New street we a
with our name on? nt
O. How many wagons do you use at tn F

time?
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A. Well, is it necessary for me to answer that?

Court— I think that is a fair question; I

think you should answer it.

A. We have I think, sixteen of what we call de-

livery wagons and one truck; that handles the case
goods business.

Mr.Licntenstein— Up to within three years
ago, how many wagons did you run all
together?

A. Idon’t know, sir.

Q You have been connected with the business
all that time, cannot you recall how many wagons
you had in use four years ago?

A. No, sir.

Q Will you say you had more than two?

A. Yes, sir.

Q Up to four years ago?

A. Yes, sir.

Q And will you say that you had more than five?

A. T cannot say that.

Q It has been within the last three years that

your usiness has grown quite extensively?
A. No, sir. !

Q. Well, has it not been within the last three
years that you have added all these wagons?

hnd Weuhave Ol1 account of this special phase; the
ness has taken in this special delivery business?

A r>r 1SthiSspecial phase y°u speak of?
ces H 6 1Veril]g wa*er in what we call bulk to offi-

houseat1 8 exchanges’ etc> and also to private

yaaslgo? 1"~ that bef°’re¢ not until three

(4] U’WWe alwa”s had some office trade.

30

has been entirely within the last three years 40
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that you endeavored to branch out or extend your
business in that direction?

A. I think I can say yes to that.

Q. When did you first put in operation these tank
cars?

A. In I should think about this time in 1902
perhaps a little later than this.

Q. It was when you first started to ship your
water in tank cars that you started in to acquire
more wagons and extend your business and sell to
offices, banks, &c.?

A. No, sir; we had been doing that business
prior to that sometime; I remember distinctly ship-
ping water in the tank cars for distribution to these
offices, exchanges, &c.

Q. When you first started in business, do you
recall the prices you charged for your water?

A. Well, no, sir; I cannot say exactly; I could
look it up though, and give you the exact figures
later.

Q. Give us your best recollection?

A. I think I can give you the retail prices, per-
haps; no, sir; I don’t know as I can either; I think
our quarts were 17.50 a case, retail, of fifty bottles
— pints, $5.00 a case of fifty bottles and $1*.00 a
case of one hundred bottles, half pints; I think w
retailed at $10.00 a case of one hundred bottles;
the half gallon still water, twelve in a case; the
retail price is $4.50, I think, a case; the siphons
were one dollar a crate of ten; our half gallon
bottles, with still water in them, which we delivered
to the houses, eight in a crate, we have charge
$1.50 a crate for them.

Q. You are doing that now?

A. Yes sir.

Q. I am not speaking of the present time; I *
asking you what price you charged when you
started in business?
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A. T cannot say when we first started with half
gallon crate business—

Q I show you a booklet, one of which is marked
in evidence as Exhibit C 41, and ask you Whether
that contains the price-list of your waters up to
within three years ago?

A. Well, this book I think it was the first one I
had printed; I don’t think it lasted Very long_

Q I show you a booklet, one of which is marked
in evidence as Exhibit C 41, and ask you whether
that contains the price list of your waters up to
within three years ago?

A. T cannot say whether that is up to within
three years ago or not; this book was used about
six months and not over a year, I am sure.

Q Look at the Exhibit marked C 50, “ Decker’s
Quarterly,” which was offered in evidence this
morning, of the issue of June, 1900, does that con-

am the prices at which you were selling your
water at that time? 1

Mr. Cottins— That they were selling it at
wholesale or sold it at retail?

Mr.Lichtenstein — They were selling it.

A- T think those are correct.
case?Ca8es of twelve half gallon bottles, $4.50 a

A* Yes, sir.

Q Fifty quarts of sparkling water, IT. 50?

A- Yes, sir.

) °f sparkling water at $5.50?
Xes, Sir.

$850? 6 hundred half pints of sparkling water,

A- Yes, sir.

A ~ galloa bottles, $3.50?

jq

30

e >that latter, I cannot say as to that; the 40
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others, I think are correct, or I think the half pints
is not exactly right.
Q. Well, look again then?

Court—1I understand them to say that they
charged mgqre for their water when they
first started, and that they had to re-
duce their prices because of the compe-
tition of this other company; I dont
think it is worth while to take up any
more time on that point.

By Mr. Lichtenstein.

Q. It was after your tank cars brought the water
to this market, that you reduced your pnces to

it was, but it might have been prior to that; I thin
soon after opening our New street office we om
we had to reduce the price to meet the competiti__
Q. How did it come? You say you had this blue
book marked Exhibit C 41 printed?
A. Yes sir. «
Q. How did it come- that you had the wors
“bottled at the springs” printed upon the r

yellow color, what I would can a w *«*1 & ?
Q. Haven’t you been using a white wagon.
A. No, sir.
40
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Q Did you not, up to within a short time ago,
use a white wagon exclusively?

A. No, sir.

Q Or a cream color?

A. What I call a colonial yellow.

Q The Great Bear Spring Company have been
using a yellow wagon, haven’t they?

A. Yes, sir.

Q All these years?

A. Yes, sir; I think so.

Q You knew where the defendant company had
their wagons made, did you not?

A. No, sir; I did not.

Q You have your wagons made at Brode’s. in
Hoboken, don’t you?

A. 1 don’t know, sir.

Q Is it not a fact that the defendant company
started in to have their wagons made at Brode’s,
and you started to have your wagons made also at

rode’s, and that you had to have them painted the
samme color?

A. Tdon’t know where the wagons were made;

po e ~*o color and style of the wagon we

Q You spoke of the confusion of people desiring
r er your water and using Great Bear Spring

instrumental in having the Bear
a Spring Company organized, were you not?
j-os, SIT.

I °yU1 name Prior to that time was Bear

a J”ater ~°-5 that is so, is it not ?
A. No, sir.

@ What was your name ?

iT name was “Jennings.”
V-  meant your corporate name ?

Co 6 a COntract with the Bear Lithia W ater

not closed until 1903, four years

10
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30

40
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Q. Why did you change the name: why did you
change the word “ water” and put the word

spring,” and make it conform more to the title
of the Great Bear Spring Co.; why did you do that?

Court— He has testified to that a long time
ago; I don’t think it necessary to go into
that further;I understand it thoroughly;
he says that he was advised by counsel
to make that change.

By Mr. Lichtenstein.

Q. Did you consider that that was going to pre-
vent any confusion ?
A. I did not think anything about that then.
Q. When did you first hear of the Great Bear
Spring Co. doing any business around here.
% A. At the time I made my contract with Gl
Dickinson early in 1899.
Q. You knew they were doing quite an extensive
business at that time, didn’t you ?
A. No, sir.
Q. Didn’t you know that they had an officem
Barclay street ?
A. Not until the spring of 1899, the timelwro
them.
Q. Did you learn they were doing quite an ex
30 tensive business at that time ?
A. Immediately after that.
Q. Yes?
A. 1 supposed they were doing a very small bust
ness at that time.
Q. You said in your direct examination, as1 -
call it, that there would have been no trouble e
tween you and the Great Bear Spring Cq., it1
not been for the use of this bear ?
A. The name “bear,” if I said anything, # n
40 about the name “bear.”
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Q You knew they were using the name “bear”
ever since you took charge of the business, didn’t
you?

A. Yes, sir.

Q You never took any steps legally, to prevent
their using that name ?

A. Yes, sir; I did.

Q Legally in Court ?

A. No, sir.

Q Now, you say you were the first people that
introduced coolers into the New York market in
connection with the sale of spring water ?

A. T said 1 always understood that we were the
first people that introduced coolers into New. York
in connection with the water business.

Q Isit not a fact that the Great Bear Spring
Co., were the first ones to have Mr. Rose introduce
or manufacture coolers, and that you afterwards
bought coolers from the same man ?

A. Well, I understood that I raised the capital for
Mr. Rose to do business with.

_Q. Don’t you know that the Great Bear Spring'

o. had obtained coolers long before you ever
sare(‘ipto put your water on the market in that
S 7

A. No, sir; I do not know that.
Q You said the coolers you put up had the figure

UP°n grea“majority of your coolers
M the words “Bear Lithia Water” alone, without

the figure of a bear on it, didn’t they 9
A. No, sir.

SDlnIOnhaJeaﬁOle‘riOut \ﬁtél ihe wc;f ; 5

A- Not to my knowledge.

ago ~oU Wnte t Rose only a few weeks
8 g1 him whether he coulg syvear that all
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the coolers put out by you had the figure of a bear
on them ?

Mr. Collins—1I object to that as not being
cross-examination.

Objection sustained.

Bv Mr. Lichtenstein.

Q. Now, you have been using other water aside
from the Bear Lithia Water; you have been selling
it, haven’t you ?

A. We sold a little; the only time in our business
expérience that we were out of water, and during
that time we gave our customers, or sold our cus-
tomers, some Trinity Spring Water.

Q. That is a water you got from where ?

A. We got that water from the Trinity Spring; it
is located here in Bergen County, somewhere.

Q. At Kidgefield Park, is it not ?

A. 1 don’t know exactly where it is, it is located
opposite or over on the Palisade somewhere; on the
western slope of the Palisade; we sold that water
for two days; we were entirely out of water of our
own, and we told our customers that we would get
them this Trinity water, so as to keep them going
until our cars arrived, if they wished to have it
and many of the customers said that they would
take it to accommodate us, and so we sold them
that water, I think there were only 363 demijohns
of that water; or about that number— yes, it was
363 demijohns of Trinity water sold.

Q. You say you had about 300;000 labels printe
in 1899— now, do you mean to say you haven
used more than 300,000 labels since that time?

A. Yes, sir; I mean to say that we haven tus
that many.

Q. You use a filtering plant in your JNew
establishment, do you not?
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A. Yes, sir.

Q What do you use that for?

A. This filtering plant—1I think we had better
put a scientific man to explain the machinery.

By the Court.

Q What do you use it for?

A. We use the filtering plant to run the water
through in case there should be any leaves or any-
thing in the water, to take it out, whatever it
might be.

By M. Lichtenstein.

Q You do not run all your water through that
filtering plant, do you?

A. Yes, sir; we do.

Q Every shipment that comes in?

A. Yes, sir.

Q Ishow you a label—is that one of your labels
uw’ed by the Bear Lithia Springs Co. at Columbus
(handing witness paper)?

A. That is the first that T have seen of it, I sup-
pose that is so.

By M. Collirs.

Q You mean by this the persons who sold the
water?

A. The persons who buy the water from us, and
whom we gave the agency for the State.

% M Lichtenstein.
¢ [ . o [
e in New %(8&(3?(: simile of y°U' label, the one you

the arlTVv’ sir;. Itllinls that is exactly our label, with
the " ifcon of their names.

Me. Lichtenst ein— I ask that the label be
marked for identification.

10
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Marked D Y for identification.

Q. Did you attend to all the correspondence of
your house?

A. No, sir.

Q. During the course of your business, do you
receive letters from people asking in reference to
the curative powers or properties of this water?

A. Yes, sir.

Q. And you answered those letters?

A. T do not attend to the correspondence myself.

Q. Who does that; to whom do you delegate that
work?

A. Well, I think Mr. Sykes, the Secretary, has
more of that to do than anyone of us.

Q. You have a particular branch of your busi-
ness set apart for that part of the work, havent
y°u? .

A. Not specially.

Q. You receive numerous letters from people ask-
ing as to the curative properties of your water, do
you not?

A. No, sir; not numerous letters.

Q. But you say that Mr. Sykes is the man that
answered all that correspondence?

A. T think he is the man that attends most to
that.

Q. Do your letter-press books show the corres-
pondence you have with those people?

A. They must.

Q. You keep copies of all your letters, do you?

A. Yes, sir.

Q. Do you have a physician connected with your
business?

A. No, sir.
Q. Do'you have any physician answering y°
correspondence in reference to such inquiries

A. No, sir.
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Q You do that all yourselves, do you?

A. Yes, sir.

Q Do you have people inquiring from you, from
time to time, in reference to the quantity of water
they should use for certain diseases, enumerated in
your pamphlet?

Mr. Col 1ins— I object to the question as not
cross-examination.

Cour t —1I will take it.

A. Yes, sir.
Q And do you answer those letters informing

he persons as to the quantities they should use for
specific diseases?

Mr. Collins— I object to that question— the
correspondence will speak for itself.

Witness I suppose they are answered.

Court— Y ou will have to prove that by your
own witness ; you cannot show it by a
cross-examination of this witness. I
shall exclude the examination— if you

want to go into all their correspondence,
you will have to produce the letters.

By M. Lichtenstein.

thisis a haT y°U a banger’ and ask you whether
A. No sijfer PUt °Ut by your comPany recently?

printed? * to Say you never had that
May 10th * olf1® Pnnted; we had 500 Panted on

A. No, sir® ~Gen c’rcu’a’ed “ere recently?
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Mr. Lichtenstein— I ask that this hanger
be marked for identification.

Marked D 8 for identification.

Q. Were they circulated at all?
A. Practically no.

By the Court.

Q. Did you mean to say that you had them
printed and threw them away, and did not use
them at all?

A. Oh, no; they put them out for one week on
the elevated stations and then took them off and
put on another one a in its place.

Q. Why?

A. Because we wanted to get a variety and we
went from one to another, and I think that we had
altogether about 500 of them.

Q. Why didn’t you use them?

A. Well, we did use them; as I say, we only had
500 of them, and they were there for a week, and
then we would substitute another one and so o
each week we put them all out.

By Mr. Collins.

They served through the week?

Yes sir.
And then you put another one in its place?

Yes, sir.
And so on week by week?
Yes, sir.

> 0P OF O

By Mr. Lichtenstein.

Q. Is it not a fact that you had this same hanger
advertisement in your window up to within

A. We did put one or two of them in the win
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dow; of course, we kept copies of all the different
advertisements that we used.

Q It was exposed to public view, was it not?

A. Yes, sir.

Q And is not that the way Mr. Estes obtained
a copy of it?

A. No, sir; it is not the way he obtained a copy

Q You had another hanger printed of a similar
design with this siphon, have you not, here re-
cently?

A. Similar to that?

Q Yes?

A. No, sir.

Q Haven’t you had a hanger printed and circu-
lated here recently having two siphons on it?

A. AYe have so many different forms of adver-
tisements that really I am not sure about it. 20

fy Mr. Collins.

Q This hanger, if he did not get it in the way
Festates, how did he get it?

that 1 thmk MQ Can PUt a witness on to prove

he”not?t* WellS WaS m JoUr comPany ’s employ, was

N

M Yes, sir.
around” bangers> picked them up 30
didn’t he?6 ~ PUt " em *n the Endows, %

A- Yes, sir; he did.
Q How long ago was that?
o‘Th?*" he Can tel1 y°u about that.
I n Wdng, did they.

A Te/ dd ~ r them down again?
> 1r’ 1 dld order them down.

40
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Q. You did not have, as I understand it. any
siphons with a label on it?

A. No, sir; the printer wanted to make an at-
tractive little picture, and he took one of our half
pint labels and put it on the siphon, and that did
service for one week; and then there was another
one got up, which I think I gave to Mr. Corbin,
and that went on the next week; that hanger right
there went on next (indicating), and that is theway
they went along; different ones week after week.

Mr. Collins— I offer that form of advertise-
ment in evidence.

Marked Exhibit C 60. t

Q. Now, this label marked D 7 for identification,
your company did not issue, but, as I understand
you, the people out in Columbus, Ohio, on their
own account did it?

A. Yes, sir.

Q. As a matter of fact, does the water go to
Columbus direct from the springs or not?

A. Yes, sir; it does.

Q. In what packages?

A. In glass demijohns, in car-load lots, and one
car-load went while, I think, Mr. Estes was at the
springs, or one of their representatives was at t e
springs, recently.

Q. They are ten or twelve gallon carboys?

* A. Ten or twelve gallons; I don’t know exact y»
they are large glass carboys.

Q. The Trinity Spring Water that you sen ou
to fill this emergency, you sent out to you" u}
tomers in the Trinity Springs packages, di n
you?

A. Yes, sir.

Q. The identical packages?

A. Yes, sir.



153

Q They were not in any way marked as Bear
Lithia Water, were they?

A. No, Sir; it was just to keep our customers
going for a day or two, until we could get our own

[

water. 1 . tW

Q And one of your cars had oeen in an accident
as I understand?

A. Yes.

Q And you informed your customers that one
of your cars had been in an accident, and that you
would supply them with that water from Trinity

pnngs to keep them going until you could get
your own water?

A. Yes, sir.

of?t?Did y° U Charge fOr it; did yOU charge for aU
A. T do not remember about that.

v'ni.D!ld] olJlaVe °orrugated glass coglers before
you had Mr. Rose make a cooler for you?

 The Appert Glass cooler we had before Mr.
wood »ifaé u*6 cooler>and before that we had a
glasscooler ~  e°°ler before that corrugated

Q And then you had the corrugated glass?

Sir.

Q And aU this was before the Bose cooler?

o' HeS flr; before I ever heard of Mr. Rose.
V- How long before?

Ross—Iheard”of* I @olU'd think— well, now, Mr.
ago Ithink if Irn drst about three or four years

the”yetrih A~ 1 am not SUre’ 1 «-not give
the coolers A Certamitdr; 1899 we put out

sparkling w " atf? efCenta”e of Nour water is the
words ‘‘Bottled ~  bears .the label that has the
centage? a 16 "Pr*ngs” on it; what per-

10
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A. Well, T figure it out that for the last three
years it was less then seven per cent.

Q. Of the whole business?

A. Of the whole business.

Q. And, of course, when you speak of having used
less than 300,000 labels, you mean the labels on that
water?

A. Yes, sir; the quarts and the pints of the spark-
ling water.

Cross-examination by Mr. Lichtenstein.

Q. When did you say you got this booklet out
which has been marked Exhibit ¢ 42; when did you
have that printed and first distributed?

A. I think we started work on it in the year
1899; when the printers turned them over to us; I
cannot say, but I should think probably in 1900.

Q, They are used still?

A. No, sir; they are not.

Q. Did you stop before the suit was started?

A. Oh, we ran out of that ad. many years ago;
we kept bringing out different advertisements all
the time.

Q. Was it not used up to a year ago?

A. No, sir; we got out this new booklet, that
think is a very handsome booklet; we got that ou
in 1902, and I think we have not used that o er
one since?

Q. Do you know of an ice-cream man or
name of Miller residing in Hoboken?

A. No, sir; I don’t know him.

Q. Don’t you know that he has been using
very same kind of an advertisement in his busines

A. No, sir; I don’t know it.

Q. How did it happen to have this printed
the words on it “ Bottled at the Springs.

A. That was printed in 1899, and we wer

tling at the sPrin&s then;

»

»
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Q And you continued to use it for several years?

A. No, we certainly did not use it after 1902;
when we got our new one out, that took the place
of it.

Charles Reusch, recalled in behalf of the com-
plainant, saith:

Examined by Mr. Corbin.

Q Did you recently look for the old copies of
the medical monthly?

A. Yes, sir.

Q The Medical Monthly of Virginia, to see if
you could find advertisements of Bear Lithia
Water?

A. Yes, sir.

( Did you find any old copies with advertise-
ments in them?

A. Yes, sir; there is one (handing to counsel).

Q What is the date of that one?

A. January 1889.

Q What page is the advertisement found on?
A. Page 53.

Mr. Corbin—1I offer that copy of the Medi-
cal Monthly; with particular reference to
page 53, in evidence.

Marked Exhibit C 60a.

witaess)?atiS the date °f thiS °ne (handinS book to
A. November,. 1888.

Q What page is that advertisement found on?
A. Page .

M. Corbin—I offer that Medical Monthlyin
evidence, especially referring to page 2.

Marked Exhibit C 61

10

40
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Q. What is the next one (handing book to wit-
ness)?

A. The issue of December, 1888.

Q. On what page is the advertisement found?

A. On page 2.

Mr . Corbin—1I offer that Medical Monthly in
evidence, especially referring to page 2.

Marked Exhibit 62.

Q. Did yon find a copy of a paper published at
Richmond, Virginia, called “The State,” dated Oc-
tober 13th,1888?

A. Yes, sir.

Q. Containing the advertisement of the Bear
Lithia Water Co.?

A. Yes, sir.

Q. Where did you find this paper?

20 A. At the Capital Library of Richmond, Va.

Q. They permitted you to have a photographer

go there and take a photograph from the original?

A. Yes, sir.
Q. Is that the photograph taken from the origi-
nal?
A. Yes, sir.
Mr . Corbin—I offer that photograph in evi
dence.
30 Marked Exhibit C 63.

No Cross-examination.

Newcombe B. Cole, a witness produced ittbeha”
of the complainants, being duly sworn according
law, on his oath saith:

Examined by Mr. Collins.

Q. You are Treasurer of the Bear Lithia Springs
40 Co.?
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A. Yes, sir.

Q Howlong have you been such?

A. Ever since it has been organized.

Q You have been Treasurer all that time?

A. Yes, sir; I was acting Treasurer of the Bear
Lithia Water Co.

Q I showyou a quantity of advertising matter
and ask you whether these advertisements were put jq
out by the complainant or its predecessor (handng
to witness)— describe them and give the dates?

A. This is a transfer that has been used on our
coolers ever since we used the Rose Cooler, and this
is the likeness of it or the result of the transfer,
and that is what it is before it is transferred (indi-
ca mg), it is what they call a calcamannia

Mb. Corbin— I offer the transfer in evidence.
Marked Exhibit C 64. 20-
Next I offer the result of the transfer.

Marked Exhibit C 65.

JhT_. “" °W.adverti ts (indicati
E\uu%t)er of car(]iSSgnd clilp[‘)/l%rgé $men s (indicating a

nbfe'JcoUeci: *" adTertisements we hare been

Court—Isit at all disputed that you adver-
tised this water under a black bear, as 30
tar as back as the year 1888?

Mr.Lichtenstein- N o, sir; it is not.
Mr. Col lin s— This evidence is intended to

show not merely that wedid it then, but

. ISInte“ded to show that it has been
continued ever since, and to a very much

greater extent than heretofore.

Court— Why cannot you prove by this wit- 40
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ness that the water was generally adver-
tised and then let them contradict it.

Mr. co11ins— That would be all right, I
think— we might put them in all ina
lump.

By Mr. Collins.

Q- What was the extent of your advertisements
of Bear Lithia Water under that name and in con-
nection with the symbol of a hear?

A. Do you mean in dollars and cents.

Q. You may give us that?

By the Court.

Q. In what territory and how many years have
you been advertising it?

A. Ever since we have been in control of the com-
pany we have advertised the Bear Lithia Water.

By Mr. Corbin.

Since 1899?
Yes, since 1899 we have advertised it.
How about prior advertising?
I don’t know anything about that?
You have the advertisements in your posses-
, a large number of them which you say you
have collected?
A. Well, I'don’t know about it personally-

wn
SOoro PO

By Mr. Collins.
Q. You have collected a large number of the dd
advertisements?
Yes, sir.
And they are in that scrap book?

Yes, sir.
And it ShOWS the old advertisements.

> o> OF

Yes, sir.
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M. Collins—I offer in evidence that scrap
book.
Marked Exhibit C 66.

Q Then your own company, since you have been
in it, has continuously advertised in newspapers
and magazines and by pictures and every other gen-

eral way of advertising this water as Bear Lithia i

Water, and with the figure of a bear in connection
with it?

A. Yes, sir; always.

Q To what extent, in money?

A. Well, about in the years 1901 and 1902, I
think, we expended nearly or a little over— well,

approximately about $8,000 in those two years.
Q. And since then how much?

A. Oh, yes, in the various booklets and other-
wise, and in sending out pamphlets and letters.
I mean in amount, the value?
A. T cannot give it to you, it has always been—
i cannot give a list or amount.

By the Court.

Q What territory did you undertake to cover?

Ynrt U dertook to cover this territory in New
hic T arOU»d Washington, and in the earlier

tisedto pi ~ Hfar Llthla SPrings Co. we adver-
newSpapersVe > °hl°’ exteilsively, in the various

By Mr. Collins.

A Oh "6W y°u include Brooklyn, do you?

aound Ne*wJ '"Tu- “ tmean
Q And Bolton” “ 8 86Ctl°n °f *he country-
o' i ’ Sr; B°ston and Philadelphia,
y. A-iywhereoutottheoonntry?
* yes’ som® of the southern countries; we

20
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have advertised down in Guatemala, and I think
we advertised in some of these other southern
American countries.

Q. And in the West Indies?

A. Yes, sir; in the West Indies and Cuba.

Q. You have in front of you quite a number of
examples of your advertisements, haven’t you?

A. Yes, sir.

Cross-examination by Mr. Ljichtenste%n.

Q. Do you know the extent of your advertise-
ments for the present year?

A. No, sir.

Q. Well, within the last three or four years?

A. No, sir; I do not know it.
Q. You advertised quite extensively in 1902 and

1903, didn’t you?
2Q A. Yes, sir; in 1902 and 1903, and in 1899 also.

By Mr. Collins.

Q. And this cork you show, even on the cork
you have the bear, haven’t you?
A. Yes, sir.

Mr . Collins— I offer that cork in evidence.

Marked Exhibit C 67.

Dennis Swartz, a witness produced in behalf o
30 the complainant, being duly sworn according to
law, on his oath saith:

Examined by Mr. Collins.

Q. You are of what age?

A. T am 31 years old.

Q. Where do you live?

A. Hoboken. .
Q. Were you formerly in the employ of the rea

40 Bear Spring Co.?
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A. Yes, sir.

Q Up to what time.

A I first went with them in 1901 and I left
them in 1904.

Q And yon went back again?

A. Yes, sir; I went back again— I believe I was
away about seven months, and I went back again
to them. 10

Q And worked there until when?

A. Until three weeks ago.

Q What was your work?

A. Well, when I first went there to work I went
to work as a driver.

Q And afterwards what did you do?

A. T worked on the inside for them.

Q What doing at that time?

A. Well, they call it down there ‘‘juggling the
cases;” that is a kind of word they use for that kind

. . 20
o work; that is, handling these cases of water and
putting them on the trucks.

Q When you first went to work, which I under-
stand you to say was in 1900— what month was it ?

A. February.

Q Did theX use the figure of a bear on anythin
they put out

A. On the bottles or five gallons, which ? '

y. On anything they put out ?

A. No, sir.
30
n°t use the figure of a bear on an,
package at all '?

A. No, sir.
@ Or m any other way that you know Qf ?.

o w ” 1know of>no>sir-
thaf.k ha! WaS the first Seal the” used on the cork
on the gallon demijohn ?

a thine- t Seal tkai: they did use was a sort o
piece.  ° °oVer the COrk with; Just a httle to]

40
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Q. That was the first method of sealing them—

put on any package, was that ?

Yes, sir.

Beginning on the five gallon demijohns ?
Yes, sir.

Did it have any bear on it ?

No, sir; it was plain.

A piece of paper— was there any name on it?
Yes, sir; there was a name on the inside
“Great Bear.”

Q. What was the next they used ?

A. On the five gallon or the small bottles ?

Q. On anything ?

A. Well, the things they used, I believe, from
the date I went to work there, or about three years
ag), say, they began with a strap seal— now, this
was three years or three and a half years ago, after
I began to work there; asIsay, they used a “strap”
seal; there is a paper first that covers the whole top
of the bottle, that is, the neck of the bottle, and then
comes the strap seal that binds that.

Q. The paper goes over the cork ?

A. Yes, sir.

Q. And then the strap is put on over that?

A. Yes, sir; the strap is put on over that, rounded
on the neck; just to hold the paper down; thatis
what it looks like.

Q. Now, the label— had it a name on it ?

A. Just had the name or signature of “Great
Bear” on it.

Q. Did it have any picture of a bear ?

A. No, sir.

Q. How long did they use that strap label ?

A. Well, now, let me see— I think it was a year
afterwards.

Q. When did they begin to use a strap label wit
the picture of a bear on it ?

A. Well, I guess it was about 15 months after.

FPOPOPOX>
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Q About how long ago was it that they began
to use it ?

A. From this date ?

Q Yes, from the present time back ?

A. Well, I have been working pretty near four
and a half years for them, so you can figure it out
yourself.

Q It would be inside of two years from now,
would it ?

A. Yes, sir.

Q The shoulderlabel on the five gallon demijohns,
when first was that used— that has a bear on it ?

A. It has a bear on it ?

Q Yes, has it not— I will show it to you— I show
the witness Exhibit M annexed to the answering
affidavit ? s

When 1 first noticed that bear, on the demi-
johns first, they had a plain band on the side first.

Q Similar to this ?

A. No, sir; it was more squarer than that.

Q When did they begin to use this one ?

A. Well, I told you that they may have begun
ouse that—you see I left them one time, and I
was away four months—

BVMr. Collins.

Q I.thought you said you were awav seven
months ?

‘J eS' Slr; was seven months, and in that
they might have begun.

Q. I'think you said you were away seven months,
18 Mat right ?

A- Yes, sir.

that Jrh1? y°U they might have introduced
™ wh lle were away that time ?

feineJ"m /seK38 " 1 wasin

10
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Q Aad When you came back to work there, had io
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they introduced it, or was it introduced afterwards?

A. Well, now—1 started in to work for them-

es Can you tell about how long it was ago that
they started to use that label ?

A. On the demijohns ?

Q. On the five gallon demijohns?

A. Well, I had been working for them for about
11 months on the inside, and you can figure between
that time and the seven months that I was away—
that would figure about sixteen months, or maybe
a little less time than that.

Q. Now, the long-necked label was used how
long— I show the witness Exhibit H annexed to
their affidavits— when did they begin to use that
on the long-necked half gallon bottles ?

A. T guess about twelve months ago.

Q. Has the wuse of the labels with a bear o
them been increasing within the last two years; bas
that use been increasing during that time; that is,
getting more of them?

A. Yes, sir; I dare say it has, because their busi-
ness has increased so.

Q. The business of the Great Bear Spring Co
has increased to such an extent that they douse
the labels with a bear on it more than they did?

A. Oh, yes, after I first went there.

Q. When you first went there they did not useit
at all, as I understand you, but after that, on and
up to the time you left, did they use it more di
less?

A. They used it more.
Q. Do you know of any customers ordering

water by telephone to your place; that is, order-
ing the Bear Lithia Water?

A. Yes, sir.

Q. What do you know about that?

A. Well, sometimes we used to have to go m®
the office as much as three or four times a day, an
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while you were in there maybe a telephone message
would come over to the office for a case of water,
and the man who took the telephone message he
would not know whether it was a Great Bear
Spring Co.’s customer or whether it was a Bear
Lithia Water customer.

Q Were you there at the time?

A. T was there when he gave me the order.

Q That is, the man would come to you from the
telephone with an order?

A. Yes, sir.

Q Well, what would happen?

A. T would take the order and go and deliver the
water.

Q You delivered the Great Bear Spring Co.’s
water?: oo

A. Yes, sir.

Q How did you know what water it was that
was ordered?

A. T cannot exactly tell you what water was

ered, because the message it was “just bring up
acase of spring water.”

Q@ You did not get the message yourself ?
A. No, sir.

Q Did you ever personally get a message your-:

°7er the telePhone for a c”se of water where

in» p1 kaow “bether the customer was order-
~  reat Bear Spring Co. or Bear Lithia Water?

Broadways” 5 * aa or(“er ODe time from 220
Q From whom?

can,A Tty °n the 25th floor ?f that building; I
for acaw iT°Uthe name of the party, but he asked

hesaid uw Water’ a“d wheu 1 fetched "P there
Lithia Water.” 0° k Wan‘ that; wewanted the Bear

* Xe%r,e U iU the building' at the time?

jg
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Q. How did he come to give you any order at
all?

A. T believe he telephoned—

Q. Did he come out of his office to tell you that,
or were you in his office when he told you that he
did not want that water— that he wanted the Bear
Lithia Water?

A. Oh, no, sir; he came out of the office tome.

Q. Were you in the corridor?

A. T was in the passageway.

Q. Did you have any sign on your cap or on the
package?

A. No, sir.

Q. Then how would he know that you were de-
livering the water?

A. Well, T had a case of water in my hand.

Q. You say that he told you to bring him up a
case of water?

A. Yes, sir.

Q. And then when you got there he said he dldnt
want it ?

A. No, sir; he said that “he didn’t want that
water at all— he wanted Bear Lithia Water.

Q. You did not get the message yourself at the
telephone, as I understand?

A. In one instance I did, but you told me that
you would not take my evidence on that.

Q. In one instance you got one telephone mes-
sage yourself ?

A. Once one of their employees got a message
by telephone—

Q. That is not what we are wanting; 1 un
stand now we would not let you testify astow a
you had been told; that has been all stricken ou,
but I ask you now if you had ever received a mes-
sage yourself ?

A. No, sir, I did not.
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Q You left of your own accord the business of
this defendant company?
A. T always did; yes, sir.

dross-examination by Mr. Lichtenstein.

Q You say that they were not particular about
the signs; you always wore a little cap with the
Great Bear Spring Co.’s name on it; you wore a
cap, didn’t you?

A. Sometimes I did and sometimes I didn’t.

Q They usually have caps with the Great Bear
Spring Co.’s name on it?

A. Yes, sir; sometimes.

Q And you are supposed to wear them?

A. Yes, sir; but we don't all the time.

What kind of a case of water was it you took
up to this man on the 25th floor of this building you
speak of? 6 J

A. A case of six bottles.

Q Put in a crate?

A. Yes, sir; six bottles in a crate.

@ And are not the words “Great Bear Spring

on the outside of the crate?

8" _ mt mel th«y have them word« on, and
sometimes they haven’t.

By the Court.
Q Well, what had this case on it?

onit? Ca“not exactly telr 3™ what it did have
By Mr. Lichtenstein.

lah6lS WOTe® “ th6Se bottleS*hat

Q IthaVtiiBlioVe ha<iany lahels on at all.

know that it e neck labels on; how did the man
wanted? was or was not the water that he

irt
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A. Because he saw it was the wrong man that
came there with the water.

Q. Didn’t he look at the bottles at all?

A. No, sir.

Q. Didn’t you know that he was a regular Bear
Lithia Water Co. customer?

A. No, sir; I didn’t, but he knew it wasn’t the
water he wanted, and he knew that I was not the
man that delivered his water— (interrupted).

Q. How came he to know that you were not the
man that delivered his water-—this was the first
time that he had ever seen you?

A. He did order water of me once.

Q. But he would notknow you the first time you
went there with water; he might have known you
the second time..

Well, he only ordered once of me.

Didn’t all these bottles have neck labels on?
No, sir; they did not.

The bottles were without neck labels on?
Yes, sir.

. Those bottles, that were in the case of water
that you delivered, they had those neck labels on
hadn’t they?

A. No, sir; they didn’t have them neck labels on,
not in the three years that I worked there.

Q. When was it you delivered this case of water
to this man on the ,25th floor of this building in
N.Y.?

A. I think it was about three years ago.

Q. Did you get inside of the office with this
water?

A. Yes, he opened the door for me himself. _

Q. And he said then that he didn’t want this
kind of water? . .n

A. Yes, sir; he didn’t want that water; it
Bear Lithia Water he w;anted.

Q. He wanted Bear Lithia Water?

OrOrOF
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A. Yes, sir; he wanted Bear Lithia Water.

Q He didn’t want Great Bear Spring Water?

A. Yes, sir; that is what he said, he didn’t want
Great Bear Spring Water.

Q Did he say that he wanted Bear Lithia Water
—are you sure he said that?

A. Yes, sir; I am sure he said that; he said he
didn’t want that water; that Great Bear Water; he
wanted Bear Lithia Water.

Q And he didn’t want the Great Bear Spring
Co. Water?

A. Yes, sir; he said he didn’t want the Great
Bear Water; he wanted the Bear Lithia Water; that
is just what he said.

Q Well, but how did he know that it was not
Bear Lithia Water, if there was no label on it or
any other means of identifying the package?

A. Well, he asked me what company I came
from. ' T;.

Q Oh, he didn’t look at the box then?

A. No, sir; he looked at me.

Q The label marked Exhibit H annexed to the
defendant’s affidavits shown the witness, and he is
asked—don’t you know as a matter of fact that
these labels were used on all of the green bottles at

e time you first went to work there for them?

A- No, sir; I do not.

Q What were the large labels used for— (show-
mg witness exhibit annexed to the same affidavit)?

» n the green bottles or on the large bottles?

J On the green and on the large bottles?

A. When 1 first went to work for them.

Q Yes?

, A. I never seen it.

bottles?”8 " aftePWards used on tlie green or large

us UY_llreeor four years afterwards that was
m&i ant et]demi%)hn. y
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Q. It was only a few months ago they used this
large label (showing witness Exhibit I annexed to
defendant’s affidavit)?

A. Yes, sir; according to my testimony.

Q. Don’tyou know that they did not use that
label on any bottles at all now, they having dis-
pensed with it entirely?

A. I don’t transact any of their business now; I
cannot tell.

Q. Don’t you know that you have handled some
of their business lately?

A. Well, sometimes I handle it.

Q. When did they dispense with the use of that
label entirely?

A. I cannot tell you that; I was merely alabor-
ing man and doing work for them.

Q. You were working in their warehouse, were
you not?

A. Yes, sir.

Q. Where they bottled and handled their water?

A. T had my own department to attend to.

Q. Didn’t you know what kind of labels they
used?

A. No, not when I was hard pushed with my
work; no, sir.

Q. So you don’t know whether they used these
labels or not; is that your testimony?

A. When? About three afterwards; after
I went there to work I began to take notice of it
but not before.

Q. When did you begin to see the label, Exhibit
M annexed to the same affidavits, on the packages.

A. As I told you before, I thought it was about
twelve months ago.

Q. When did they use the big one, if they use
this one twelve months ago?

A. T guess they used the big one sometime---

Q. Putting them on the small bottles, thatist e



171

snall labels, and putting the big one on the five
gallon demijohns?

A. Putting both kinds of labels on.

Q You were discharged by these people for dis-
honesty, were you not?

A. No, sir; I always left them of my own accord.

Q Didn’t they discharge you this last time?

A. No, sir.

Q Didn’t they discharge you on the first
occasion?

A. No, sir.

Q Are you working for the Bear Lithia Springs
Co.?

A. T am working for nobody.

George W. Mill er, a witness produced in be-
half of the complainant, being duly sworn accord-
ing to law, on his oath saith:

Examined by Mr. Collins.

Q What is your age?

A. Twill ask to be excused in stating that— I am
over 21 years of age.

Q> I want it to appear that vou are a middle
aged man?

A., T will plead guilty to that.

Q And you are a business man of some years
standing?

A. Yes, sir.

Q What business?

A. I am manager for Leuties Bros, in the
mineral water department.

Q They are very large dealers in mineral
waters, are they not?

A. Yes, sir; we think so.
Q How long have you been with them?

I have been with them for seven months, as
nager, and before that; about a year altogether—

jq
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about a year before that I was interested in dis-
tilled water for a number of years.

Q. Are you familiar with the Bear Lithia
Water?

A. Yes, sir.

Q. And also with the Great Bear Springs Co.’s
Water?

A. By reputation, and from a business stand-
point.

Q. Can you tell us, in the business dealings in
waters for Leuties Bros., whether there has been
any confusion between these two waters?

A. Yes, sir; there has been considerable con-
fusion, not in my mind at all, but on the part of
my customers; there is no confusion in my mind of
course, in regard to them.

Q. Among your customers?

A - Yes, sir.

Q. Can you give any illustrations?

A. Well, usually people speak of Bear Lithia
Water or Great Bear Spring Water as “Bear
Water.” It is a.particular trade name. When,
for instance, I would get a telephone message, asI
often do, for “Bear Water” I would naturally pro-
tect myself and ask them “do you want Bear Lithia
Water or do you want Great Bear Spring Water?
And sometimes they would say they wanted Great
Bear Spring Water, and at other times they would
want the Bear Lithia Water. Well, if they said
they wanted Great Bear Spring Water I would tell
them that I did not have it, as I did not keep it
But sometimes, as I say, they would ask for “Bear
Lithia Water” and I would send it. Now, as I
said before, in order that I shall not send the wrong
water, when they telephone for water, and they say
they want “Bear Water” I would ask them what
kind of bear water do you want, as we have severa
kinds of Lithia water, and I do not know how
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many kinds of mineral water; as I say, I would ask
them what kind they want, as there is a Bear
Lithia Water and there is a Great Bear Spring
Water; I do that to protect myself so that there
would not be any mistake made on my part.

Q Well, do you find out that they always know
the difference?

A. No, sir; they do not always know the differ-
ence;they very frequently asked me what it is, and
I would say to them, in reply, that the Bear Lithia
Water is a Virginia spring water and I would also
tell them that the other water, that is, the Great
Bear Spring Water, is the spring water from New
York State somewhere.

Q Can you give us any direct illustration ?

A. Any particular illustrations, detailed illustra-
tions ?

Q Yes?

A. Well, no; nothing more than this, that I can
say within the last five or six months, I have had
as many as twenty or more calls over the telephone

mg me for “Bear water,” and of course where

e ave so many customers, several thousand cus-
omers, of course I cannot look up and see what

before1 » °f water that person had had

Q Will they ask for Bear Water ?”

rail , YeS’ S’ ?S”*say’ ~ * *s a new customer I
himwW UP !gaiDby the telePhone, and I would ask

the twn ~iS be wants>and explain about
Water” p f Water’ the two kinds of 4Bear
ud and * 1~ an customer, I would look
& * " 1° had b3fore and I would send
Cer tndil thadbef°’re- I£ His a cub-
“ i asking for BearPWat °rapostal card>
telephoned * Water’ I would find out by

Bat it is he wants first, before sending

M
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him the water,— I do that to protect myself of
course.

Q. When they speak of it as “ Bear Water,” you
have to find out what they want, and in these cases
you speak of, you have explained, as you have told
us, what the difference in the waters are now, is
it ever necessary to resort to the prices, that is, to
tell them the different prices so as to find out what
water it is they want ?

A. Oh, yes, sir; sometimes they will say—well,
now, perhaps I can give you an illustration. There
is one drug store, a man by the name of Reich, at
g1st street and Columbus ave., he sent an order for
some “ Bear Water” by telephone, and I said to him,
“which do you want?” and he said, “I don’t know,
my customer did not say.” And I said to him,
“well, what price is he in the habit of paying for
it 27— I forget the price they said at the time-hut
I said, “well, you .do not mean the Bear Lithia
Water, because the price was so low that I knew
that that was not one of the particular forms that
they put up now; that is one of the tests I make.

Cross-examination by Mr. Lichtenstein.

Q. You say there is one particular form of water
that sells for a higher price ?

A. Yes, sir; I cannot tell you just now what i
was, that is the price, but there is one particuar
water that I sell that I have a call for; it is a min-
eral water, and I don’t know of my own Persona
knowledge, but I believe it is of a higher price
some or most of the rest of them— I do not say
as a fact, but that is my belief at all times--

Q. I show you a Bear Lithia Water bot e
tofore marked C 15, is that the bottle that sells
the higher price ? , .. De

A. Well, it does not look like the bottl ,
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bottle I mean, the label on it is in ahigher position
on the bottle than that.

Q It is the same kind of a label is it ?

A. Yes, sir; it is the same kind of a label. You
will remember out of some 250 kinds of water it
would be impossible for me to tell everything that
is printed on it, yet this label seems to be set up a
little higher and appears to be a little bigger than
the label I am thinking of.

Q That is a mineral water, is it not ?

A. That is one form of it, yes.

Q I show you another style of it, with the por-
celain stopper; you sell that, don’t you ?

A. No, sir.

Q Well, why did you say there was one water
that sold for more than the other ?

A Because over the telephone people have asked
me tor the cheaper kind of water. _

Q@ The cheaper kind of Bear Lithia Water ?

» u4Ten, theY d° not say Bear Lithia Water; it
might be Great Bear Spring Water, but they have

s e me for the cheaper kind of water when they

ave called me up on the telephone and I have told

em at I did not sell the cheaper water.

Water?oU A~ ~ ~  Great Bear sPring Co.

{ ( 1,d° not keeP [t for sale5I buy some sometimes
somers perhaps if they order it.

a a ~ ePb°ne messages you received—
! by postal cards.

woulZ6? “ they asked y°u ior Bear Water, you
OF G768t Bear sprif§Y Wipdps Bear Lithia Water,

*es, Sir.

would semf the Lithia Water you
you? 6m the Bear Litbia Water, would

A WeU 1 Would ask them if they wanted the
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Bear Lithia Water, and sometimes they would say
no, and sometimes they did want it.

Q. Yon say you would not have any difficulty in
knowing one from the other by looking at the
bottles and the labels, would you?

A. At the first glance I cannot say that I would
have great difficulty, although I might have some.

Q Would you have any difficulty between these
two bottles (exhibiting to the witness, Exhibits D5
and C 15) ?

A. No, sir; if you got the color and size of the
Bear Lithia labels.

Q. Would there be any difficulty for you to
determine the difference between Exhibit C 15, and
this bottle that I show you of the Great Bear Spring
Company (the bottle being marked with a bluish
label)?

A. T am just answering the question as you put

it to me.
Q. Would you have any difficulty in distinguish-

ing one from the other (exhibiting the same bottles)?
A. Yes, I should/

Re-direct by Mr. Collins.

Q. Assuming a bottle like Exhibit C 16, and one
of the same size, you say this is larger, but in your
mind, assuming the same size, you can in your
own mind assume that they are the same size, you
understand me?

A Yes.
q . Now, these labels, one on the green bottle-

would a person unaccustomed to the waters 6
liable to mistake one for the other?

Mr . Lichtenstein— I object to the question,
that it is not the test— a person un
customed to the water.
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A. Well, I have no knowledge or means of know-
ing what other people would think about it, but I
can tell you what I think.

By Mr. Collins.

Q What would you think?

A. T should look twice at the bottle before I de-
cided.

Q In your opinion can a person be misled?

Mr. Lichtenstein— I make the same objec-
tion.

Objection sustained.

Witness — I cannot answer that question—
I can answer for myself, but not for any-
oneelse. I say I would look twice at
them before I decided.

By Mr. Collins.

» «LThe wa”er that you buy comes in cases or
emijohns, and you sell the whole thing as it is, do
you not?

A. T buy unbroken packages, but I sell it often
w broken packages.

Q.) You buy the package and the bottle also, don’t
you?

A. Yes, sir.

Further cross-examination by Mr. Lichtenstein.

seen a bottle with the label of the

IG- Company, and with a black bear
Bed that water, would you be mis- 40
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taken or would you mistake the water for that put
up in the bottles of the Great Bear Spring Company,
with the label they use, and a white bear?

A. I might.

Q. After you had once seen it?

A. T have seen both of them a number of times,
and I tell you I jvould look twice at them again
before I decided.

Q. Do you mean to say you do not know the dif-
ference between the Bear Lithia "Water and the
Great Bear Spring Water packages without looking
at them twice?

A. In that form I should have to look at them
twice.

Q. Why would you have to look at them twice?

A. Because of these color schemes— to my mind
they are generally confusing,

Q. The color scheme is entirely different between
them?

A. That is a matter of opinion.

Q. The label of the Great Bear Spring Company
is a yellowish green, is it not?

A. I don’t know what you call the color; itisa
yellow green, yes.

Q. Do you know the difference in the color at au

A. Fairly well.

Q. Do you find any difference in the color?

A. There is quite a difference in the color.

Q. The Bear in the Great Bear Springs Com-
pany’s label is a white bear, and that on the Bear
Lithia Springs Conpany’s label is a black bear, isi
not?

A. Yes, sir.

Q. Is there any difference in that?

A. Well, one is white and the other is blacky

Q. Do you mean to say that by using the
Lithia Company’s label once, you could no
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tinguish it from that of the Great Bear Springs
Company’s label?

A. Irefer you to my last answer?

Q Could you distinguish it?

A. I could by looking more than once.

William Gandert, a witness produced in behalf
of the complainant, being duly sworn according to jq
law, on his oath saith:

Examined ly Mr. Collins.

Q You are, I think, a druggist?

A. Tam in the drug business.

Q Wholesale or retail?

A. Wholesale.

Q Where?

A. o1 Fulton street; I am with the firm of Mc-
Kesson & Robbins. 20

Q McKesson & Robbins do a very large busi-
ness.

A. Yes, sir.
Q. Do they sell Bear Lithia Water and Great

hear Spring Water on orders?
A. They do.

Q They do not keep it in stock?
E. No, sir.

Q But on orders they sell it?
A. Yes, sir.

Q. How long have you been with them?
, * About twentyrfivejyears.

S you know whether, within the last few
s, there has been any confusion as between
ese waters, and if SO AYnloin il

40
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The Great Bear Spring Water?

Yes, sir.

Explain how it comes about?

Well, they will order the Great Bear Spring
Water and they will also order Great Spring Lithia
Water, and they get them all mixed up— all mixed
in together. I cannot tell what they want when
they order it, and, so as to make sure that there is
no mistake made, I generally look up the last order,
to see what it was they had betore. Of course, I
must do that to protect myself from error and the
trouble of having it sent back again; now, thatis
about the only way that we can distinguish it—by
looking up and seeing what it was they had before.

PO PO

Cross examination by Mr. Lichtenstein.

Q. There is considerable confusion between all
the lithia waters, is there not?

A. There seems to be.

Q. A man would come in who had been a cus-
tomer, who had been using Bear Lithia Water, and
he would ask for Buffalo Lithia Water, wouldn’t
he?

A. Well, no, sir; Buffalo—you cannot get con-
fused in that.

Q. Well, don’t they ask for Buffalo Lithia Water
instead of Bear Lithia Water at all?

A. No, sir.

Q. Usually when a person wants a lithia waer
he could come and ask for a lithia water, would e
not?

A. He would say what kind he wanted. "

Q. And he would say he wanted ‘‘lithia water®

A. He would say what kind of a lithia water
wanted. *

Q. If a man wanted lithia water he would n

take spring water, would he?
A. If he wanted lithia he would, not take vie .«
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Q Sometimes people would ask you for Great
Bear Spring Water, would they?

A. Yes.

Q Do you have Great Bear Spring Water on
hand?

A. No, sir; we do not stock it.

Q Therefore, you would not sell them any?

A. If he orders Great Bear Spring Water he
would get it.

Q From whom— from you?

A. Wewill order it from the people that have it.

Q What confusion is there if a man calls you up
on the telephone and asks for a case of Great Bear
Spring Water?

A. Because sometimes they would call for Great
Bear Lithia Water;” that is the reason of the con-
fusion; they would call for ~Great Bear Lithia
Water;” that is the two points; there, how do you
know whether they want Great Bear or Lithia
Water?

Q You ask them then if they want Great Bear
Spring Water or whether they want Bear Lithia,
do you not?

A: If a man calls up on the telephone and gives
us an order we turn up to their last order usually
and find out what it was they had before, and we
send them the same kind.

Q If he calls up on the telephone and asks for
~reat Bear Lithia Water, would you not ask him
whether he wanted “ Great Bear Water” plain, or
Bithia Water?

A. We find out what it is he does want.

tf And if you tell him that one was a lithia

wnu the other was not a lithia water, he
would set you right, would he not?

A- He certainly would.
These waters that you sell are sold to people
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of considerable refinement and education; is that

not so?
A. Well, most everybody buys them.

Re-direct by Mr. Collins.

Q. I call your attention to a mistake made by

yourself— I call your attention to your own order;
10 how did you write that order first?

A. It was written “ Great Bear Lithia.”

Q. Was this an order sent yesterday to the Bear
Lithia Water Co.?

A. Yes, sir.

Q. And how was it first written?

A. It waswritten “a case of Great Bear Lithia.’

Q. And then the word “ Great” was erased?

A. The word “Great” there confused me, and I
scratched it out.

Me. Collins— I offer that order in evidence.

Marked Exhibit C 69.

further cross-examination by Mr. Lichtenstein.

Q. When were you asked to come here to testify.

A. Yesterday.

Q. What time yesterday?

A. Oh, I don’t know about that; I don’t know
whether it was in the morning or the afternoon.

30 Q- Was it not in the morning when you were

told?

A. I don’t recall whether it was in the morning
the afternoon.

Q. Who came to see you about coming here
testify?

A. This man here (indicating).

Q. Mr. Reusch?

A. Yes, sir.
Qf You cannot recall when it was he called upo

40 you to testify, and yet it was only yesterday yoU
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say, and yet you cannot say what time he came
there?

A. I don’t know whether it was morning or
afternoon, I say.

Q What time did you send this order out, Ex-
hibit C 69?

A. In the morning.

Q Was it before or after you saw this man?

A. Tt was before.

Q Before you saw him?

A. Yes, sir.

Q Did you send any other orders out to these
people yesterday?

A. No, sir.

Q Haven’'t you been spoken to about coming
here to testify before yesterday?

A. No, sir; I never knew until yesterday there
was a suit at all on.

Q The Great Bear Spring Co. has refused to de-
liver water to your people, has it not?

A. Not that I know of.

Q Isit not a fact that you requested them to

deliver water to your house, and they refused to
1t.

A. No, sir.
, ®ecause you were in the habit of sending the
oottles away and they refused to do it.
* No, sir; I don’t know anything about that.
» you know what kind of labels the Bear
bithia Springs Co. has?

oitsl '1°' ~don t know one label from another,
(V . f®gar Lithia Springs Co. or any other Lithia
0 Uonot use the water, I only handle it.

Lithia Q°hce that yOU addressed it correctly, “ Bear

«*It a ffij * St,'eeti” Whére dW y°U
om the directory; the order is written by
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another party, and I signed it and put the name on

the top.
Q. What name?
A. The Great Bear, or this BearLithia Co.; I got

it from the telephone directory.

Q. Did you receive the order over the ’phone or

by letter to deliver a case of water?

A. By letter.

Q. And from whom did this letter come?

A. I cannot tell you just now who it is from; it
is an out-of-town man, I know.

Q. Is there anything on this notice or order that
would indicate from whom this order came?

A. T can tell you who to send it to; it has on it
“Ship to New Brighton, Conn.”

Q. “Ship to C. Dickinson;” who is he?

A. One of our customers.

Q. Have you his letter?

A. No, sir.

Q. Do you know what kind of water he usually
bought?

A. He had a wholq string of goods on it, and that
was ordered on it.

Q. Who filled out the Bear Lithia Springs Co.’s
name?

A. Idid.

Q. Where did you get that from?

A. From the telephone directory.

Q. You looked up the telephone directory for the
purpose of finding out what the address was, didnt
you?

A. Yes, sir. _

Q. Where did you get, the name “Bear Lithia
Springs Co.” from?

A. From the telephone directory.

Q. Can you tell me this, how it came that you
wrote the body of the order in black lead pencil-
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A. 1did not write that; that is written by a
Requisition Clerk.

Q The blue pencil portion you say is written by
the Requisition Clerk?

A. Yes, sir; it is an indellible pencil.

Q What was the necessity of putting on there
“one case of Bear Lithia Water,” or ‘‘Great Bear
Lithia Water?”

A. Because the words “ Great Bear,” and “ Bear”
is confusing to me.

Q That is not an answer to my question— why
did you not fill out in this order, what you wanted,
when you sent it to the clei k?

A. The order was sent to me by the Requisition
Clerk, and I changed it.

Q ,Do you mean to say the blue pencil writing
was in there before it reached you?

A. Yes, sir; it was.

Q Where did your firm get the order from?

A. Where did who get the order from?

Q I mean how did your Requisition Clerk know
that he was to order a case of water— from what
did he get that?

A. How does the Requisition Clerk know?

Q Yes?
iA. He don’t know; he doesn’t know the first thing
aoout it; he isjust a copyist, that is all.

Q He does not know anything about it?

A. No, sir; he doesn’t know the first thing about
it, all he is a copyist.

Q. What does he copy it from?

A. From the original order.

Q And this order came to you for
Great Bear Lithia?”

A. Yes, sir.

Q And you erased the word “Great” yourself?
A. Yes. sir.

2

‘one case of
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Q. And put in the true address?

A. Yes, sir.

Q. Of the Bear Lithia Springs Co.?

A. Yes, sir.

Q. And you wrote the address on there?
A. Yes, sir.

Q. And then sent the order on?

10 Q Yes, sir.

Carroll P. Duval,a witness produced in behalf
of the complainant, being duly sworn according to

law, on his oath saith:

Examined by Mr. Collins.

Q. You are the steward I think of the Calummet
Club, New York city, a social club?
20 A. Yes.
Q. Did you have occasion to recommend water
to a friend?
A. Yes.
Q. Who?
A. The Superintendent of the Philadelphia and
Reading Dining Car Service.
Q. What was his name?
A. Mr. S. W. Durr.
Q. You use the Bear Lithia Water at the Calum-
30 met Club, do you?
A. Yes, sir.
Q. What water did you recommend to your
friend?

Mr . Lichtenstein— I object to the question
as immaterial.

Question allowed.

40 A. Bear Lithia Water.
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By Mr. Collins.-

Q Did you learn the result— what happened?

A. Yes, sir; I did; this was last summer, and he
had just been appointed to a position— the position *
hadjust been inaugurated, and he wanted a table
water for the dining car, and he asked me if I knew
of a good one; I said yes, and I mentioned the
water and a couple of months after that he was—

Q You cannot tell what he said— now, what \yas
the result; what water did he get?

Mr. Lichtenstein— I object to it as imma-
terial, and incompetent.

Court— Unless he saw it, I cannot allow it.

By Mr. Collins.

20

Q His Honor does not want you to state what
you were told; unless you know yourself what
water it was he did get you cannot tell?

A. T do know.

Q What did you see of it?

A. Ididn’t see it either.

Q Doyou know of your own knowledge what
water he did get?

A Ido. ,

Q How do you know?

A. He told me so.

A A°U are no” Perrnitted to tell what any-
1 °ly°U n°W’d*d any case happen that you
timm +° Inregard musing a confusion in rela-

i °water . d ny such occurrence take place
1nyour own fama?ly‘gl y P

A- Yes, sir.
Q State it?

our!!™\Wewere usnS the Crystal Spring W ater
P 1 mentsand I told my wife that I would

30
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rather she would get the'Bear Lithia Spring Water,
and she said all right, and in about two weeks after
that she said to me, “well, I have got that Bear
Litbia Water,” and she brought out a bottle which
was just like the little bottle there (indicating).

Q. Well, that is the Great Bear Spring Water
bottle?

A. Yes, sir; and that was the Great Bear Spring
Water, it was sent there to me as a sample and
since then we have been using it.

Cross-examination by Mr. Lichtenstein.

Q. You have been using it?

A. Yes, sir.

Q. You did not know whether your wife ordered
any water at all did you?

A. Well, no, sir; the first order she didn’t order
it, it was sent by way of a sample, but she ordered
the second lot.

Q. You don’t that of your own knowledge, do
you?

A. T certainly do.’

Q. How do you know it?

A. That she ordered the second?

q Yes?

A. Because I was sitting there in the room when
she ordered it from the front door; she ordere
from a man at the front door.

Q. What water did she order?

A. The same kind she had received before.

Q. And she had received a sample case of "
Bear Spring Water, and when a man came aroun
there subsequently she said she wanh
case of the same water, Great Bear Spring

A. Yes, sir.

Q. And she got it?

A Yfiu. sir: she sot it.
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Q And you used it?

A. Well, we have used part of it.

Q You saw immediately that it was not the
water you wanted though?

A. Certainly I did.

Redirect by M. Collins.

Q Did you tell her so?
A. Yes, sir; I did, I told her so.

Q And you haven’t taken any more.
A. No, sir.

Walter E. W ells, a witness produced in be-
half of the complainant, being duly sworn accord-
ing t0 law, on his oath saith:

Examined by Mr. Collins.
" \gfou are in the employ of the Bear Lithia?
Spring Co.?
Yes, sir.
In what capacity?
Salesman.
How long have you been employed by them?
Six years.
Do you know anything about these coolers?
I know everything that has transpired in the
past six years about them.
Q. Were they begun to be used before that?
A. No; when I started with the Bear Lithia
prings Co., I commenced soliciting trade through
e various offices of the city; well, it was a very
hard proposition—
Q Now, tell us about the coolers, please?
Well, now, really the first cooler that we
used, that we represented was what they called the
ppert glass cooler, and long before the Rose

PO PO PO
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was not on the markets at that time, and there
was only a few to be had; we have a great many of
them now; it is a wooden cooler, and it is charcoal
lined and with an aluminum container.

Q. And then the Rose cooler was put on the
market?

A. Yes, sir; the Rose cooler then came on the
market, but we had them before they came on the
market.

Q. Can you explain when there was a time, any
time, when there was not a “Bear” on the cooler—
that is, the figure of a bear on the cooler?

A. There was a time when we happened to be
out of transfers; we had to get them from Chicago,
and Mr. Cole ordered them as soon as he knew
that we were out of them, but in the meantime we
had to have coolers; it was right in the heat of
summer, and so we got a dozen from Mr. Rose; I
put them out myself and they were out without the
figure of a bear on, because we were out of transfers,
but they were only out for three or four days with-
out any bear on, and just immediately we got the
others, the other transfers, I had the men come
down from the factory and put the new transfers
on those coolers, but it was only a matter of three
or four days that that condition of affairs existed;
that those coolers were out without the figure o a

OA bear on them.

40

Q. Do you know or remember of the use, at
time the car broke down, that your company fora
few days sent out and used the water of the Trim y
“pyipgV

A. Oh, yes; there was not a demijohn
package of water of that water put out, that 1 i
not see; our foreman spoke to me about i,
asked me when I expected this water, and 6
me about our trouble, and soto avoid inconven *
to our customers when we could not get our
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water, we procured the water from tho Trinity
Springs, and put it out to our customers. Now,
that was only for a day or two, and indeed in a
great many cases we did not charge them at all for
it, and I know that out of 300 and over of demi-
johns that went out, half of them came back— sent
back by the customer who was in the habit of using
the Bear Lithia Water, and they said they didn’t
want that water, and sent it back.

Q In no case did you send it out or sell it as
Bear Lithia Water, did you?

A. No, sir; in no case did we ever sell any of that
Trinity Spring Water as Bear Lithia Water; why,
1o, Sir. 11

Q Do you know whether it has ever come to
your notice in your business there, whether there
has been any confusion between the Bear Lithia
Springs Co. and the Great Bear Spring Co.?

A. I can safely say that there is not a day trans-
pires; I do not believe a day, unless there is cue
or more instances of confusion.

Q Explain it?

A. Well, I am in the office a great deal of the
time, and repeatedly answer the ’phone. One day
the Guarantee Trust Co. called me up on the 'phone,
and said they wanted to see me, and they said

will you come up here and see about these Great
Bear coolers.” “Well, I said “this is not the
Great Bear Spring Co.;this is the Bear Lithia Springs

°. And they said “I mean the Bear Lithia

pnngs Co. ’ That is one instance. Now, I will cite a
case to you. The Kentucky Refining Co. called up
our office one day through the ’phone, that they
were out of coupons— they used a great many of

hose coupons— you understand we sell coupons so
many for $10 well, I delivered the coupons myself,

jm called there one day afterwards to collect for
me coupons, and I collected the

10

20

3Q

40



10

20

192

Q. Those coupons are really tickets for the water?

A. Yes, sir; the coupons are tickets we sell for
the water. As I say, I called there one dayto
collect for the coupons, and when I went in and
told them my business, he called the cashier and
told him to draw a check for the “Great Bear
Spring Co.and I had to put them right on that,
and yet, at the same time, they had one of our
coolers right there in the office and they had a
Great Bear calendar hung up right there in the
office, and before I left that day they requested ne
to give them another calendar same as that one,
and then I had to go to work and explain the
difference between the two waters and the two
companies.

Q. What cooler was there?

A. It was our cooler, but they had a Great Bear
Spring Co.’s calendar hanging up in the office, and
they requested me to give them another.

Q. And they were going to give you a check
drawn to the order of the Great Bear Spring Co.?

A. Yes, sir; as I told you; he called up the cash-
ier and he told him to draw a check to the order of
the Great Bear Spring Co. and I had to go to woik
and explain.

Q. Proceed, any others?

A. The American Locomotive Co., a corporation

3Q whom we have had on our books for the last eigh

40

months and who use considerable water and have
in use a dozen coolers or more. Well, the purchas
ing agent of the American Locomotive Co. cale
to me over the ’phone and asked me to call on hiffl
to see about using water at his residence, andlgc
ting a cooler for his residence. I called, an * ®
told me that he was using water in a glass s @
pered bottle, quite a small bottle, and he wante *
know if I could loan him a cooler so that he co
use it in the same way that he was using it D
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office; and I told him, when he mentioned the half
gallon bottle, that he was not using this water—
that is, he was not using our water in his
residence, the same as he was using in his office,
and he insisted that he was; well, I told him that
Iwas entirely familiar with the business and I
knew that we didn’t have him on our books, and I
told him so, and he said, ‘‘well, he thought he was
using the Bear Lithia Water all the while.”

Q And he was purchasing the water for the
Americap Locomotive Co.?

A. Ygs, sir; and he put the coolers and this
water of ours into that office.

Q And you have no glass stoppered bottles?

A. No, sir; we have no glass stoppered bottles,
m fact, in most of the cases where there has been

confusion caused, I have discovered it myself by
the bottle.

Q. Well, go on?

A. Calling on the Cotton Exchange one day, to
collected a bill, the cashier paid me the check;
after handing out this check to me— I don’t know
whether he drew the check himself or not, but he
must certainly have Seen the name “Bear Lithia
Springs Co.” on the check, and yet he said “ Great
bear Spring Co.” will you send me over some of
those calendars; well, at that time, we didn’t have
a calendar, and I took it for granted that he refer-

red to the Great Bear Spring Co.’s calendar; that
was another case.

Q Well, go on?

A- Mr. Baker, of the Carnegie Steel Co., was re-
quested by a friend of mine, a Mr. French, to put
in Bear Lithia Water in his office; Mr. Baker whom

caled on afterwards with a letter from Mr.

rench to put in Bear Lithia Water, he told me
mat he was using the Bear Lithia Water; well, I
w very different, and so I made an investiga-
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tion, and I found out that he was using the water
of the Great Bear Spring Co., and I went to work
and explained the matter to him, and he then im-
mediately gave me an order and I put in the cooler
the very next day.

Q. Go, on.

A. Claude Nott, Manager of the Hotel Somersett,
whom I have known for four or five years, and
have been personally acquainted with the man; he
used Bear Lithia Water in the Somersett Hotel for
the past two years; one day he called me in his
office— now this is within say the court e of a month
or six weeks, to see an automatic machine; 1 don’t
know what is its name, but at all events itwas a
machine attached to a telephone desk, and it had a
switch board, so that for instance, a person taking
an order from a department atone end she writesit
down on a sort of pad, and at the same timeit isre-
corded downstairs; well he called me in to show it
to me, and he wrote my name, “Mr. Walter E
Wells, representative of the Great Bear Spring
Co.” and he wrote tha-t out to show me how this
machine worked.

Q. He wrote your name “Walter E. Wells” as
representative of the Great Bear Spring Co., when
he knew that you were the representative of the
Bear Lithia Co.?

A. Yes, sir; now, I have lived with that man in
his house for two years or over, and I have sup-
plied Bear Lithia Water there, and youcouldnt
get him to drink anything else, if you gave it to
him, he thinks so much of it, and yet he was so
confused on thisday that he wrote myname ast e
representative of the Great Bear Spring Co.?

Q. What next?

A. Mr. Charles H. Evans, the President o *
Brooklyn Base Ball team, who wuses the
Lithia Water in the suburban bowling alley and
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repeatedly addresses me as the Great Bear Spring.
Q Any others?
A. Miss Utz, of Jersey City, I was calling on her
and she asked me—

Mr. Lichtenstein— I object to what he said

to Miss Utz or what Mr. Utz said to
him.

By M. Collins.

Q Is it what someone else told you?

A. Oh, no, sir; I was right there and she asked
nme if I would have a drink of Bear Litha Water,
and she brought out a Great Bear Spring Co.’s
Water bottle; now, this was in Jersey City; I don’t
know just the address, but at all events it was in
Jersey City; another one, Henry Spraul & Co., of
30 Broad Street, N. Y .; they use Bear Lithia
Water, and moving to 74 Broadway some one of
the firm, I could not trace who, ordered Great Bear
Spring Water and a cooler; they had coupons of the
Bear Lithia Springs Co. that were not used, and
shortly afterwards they ’phoned for me to come up
there, I cannot tell the man’sname who said it, but

will ted you of a man that overheard it; Mr.

érr, who does our printing, and he was in the
office at the time, and he it was, I believe, that
rought the fact out that they were not using Bear
Lithia Water; well, they put out the Great Bear
pnng Water and put in the Bear Lithia Water,

ave used it to this day; it was someone, I
cannot remember the name.

Co*? "~ Was some one representing Sproul &

A. Yes, sir.
Q Goon, any other?

enWWji1mm Lfeonenberg, of the firm of Paleon-
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mine, who has lived in the same hotel with me
where he did reside, he called up the Great Bear
Spring Co.
Q. You cannot tell unless he told you about it?
A. He did; he told me he called up the Great
Bear Spring Co. and asked for Mr. AYells; that is
myself, and they said I was not there any more.

Mr . Lichtenstein— I object to that.

Mr . Collins— You cannot tell that.

A. Well, I will cut it down to the fact that he
called up the Great Bear Spring Co. instead of the
Bear Lithia Co.; he was looking for water in his
office.

Q. How do you knew?

A. I have been there and saw it; I went there
to the office and I found Great Bear Spring Water
there.

Q. Go on?
A. Well, the nexttime I saw it he put the Great

Bear Water out and put in the Bear Lithia Water.
Q. Did he tell you that he was using the Bear
Lithia Water?
A. Yes, sir; he told me before that, that be
thought he was using the Bear Lithia Water when
in fact he was using the Great Bear Spring Water.

Recess.

Q Go on.

A. Well, I put in the Bear Lithia Water cooers
and he is now using the Bear Lithia Water ato
gether. . Hpe

Now, this confusion that I have given yo ,
cases have all transpired within the last year,
of course, previous to that time, I had many

lar cases, but not thinking, of course, tha

40 would ever be a suit, or ever any need to r
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them, or that they would ever be of any service to
the company, I never kept any memorandum of it.

Q Are there any others?

A. Here is one that happened last week: Naylor
& Co., in Wall street, No. 41, I think it is, a Great
Bear Spring Co. customer have a Great Bear cooler,
they 'phoned to us twice last week; the first’phone;

well, I knew it was not our customer; but they j

phoned again and so I went over there and ex-
plained to them that we represented the Bear
Lithia Water Co., and they were a customer of the
Great Bear Spring Co.; and they called us up instead
of the Great Bear Spring Co.;but then they 'phoned
again and their message was for us to exchange
their cooler; they said they wanted a new one, and
so I went over there and gave them my card, and
they then insisted that it was our cooler; well, they
showed me the cooler and I said, “This is not our
cooler; it is a cooler of the Great Bear Spring Co.”
“Well, he didn’t know the difference,” and I had
to explain it all to him; that they were two differ-
ent companies; well, of course, I did my best to
land him, and he claimed that if they didn’t attend
to the matter at once after he had "phoned he would
let me in, and so I went out of the office and I
haven’t heard of him since.

Here is one that happens almost every day: H.
Truman & Co.; I state this case because it happened
on April oth, 1906;. they have been on our books
for four years, and they telephoned to us and called
for Great Bear Spring Water, and said that they
were all out of water; well, I knew it was our cus-
tomer, and I told them that this was the office of

e Bear Lithia Co. and that they were customers
o ours, and that they didn’t want the Great

oar Spring Water; that they wanted our water,

and then they said, “Why, that is so; that is what
they meant.’
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Another case, Effingham Lawrence: They have
been on our books for two years; they sent down
to our office a note addressed to the Great Bear Co.,
asking for a couple of calendars; now, that hap-
pened only week before last.

Another case was at the Hippodrome; I went
there with my mother, and during the intermission

10 we were walking in the corridor or lobby, and my
mother remarked—

Mr. Lichtenstein—I object to what his
mother said.

Mr . Collins— You heard it?

A. Yes; I was walking in the corridor with my
mother and she made the remark to me that they
were serving the Bear Lithia Water, and I had to

2Q tell her the difference.

Q. Were they not serving the Bear Lithia
Water?

. A. No, sir; it was the Great Bear Spring Water,
and they had Great Bpar coolers.

Q. Go on?

A. Mr. Wier, who lives at the Longacre Hotel;
I dined with him the other night, and he remarked
that he was a user of the Bear Lithia Water, and
I questioned him and found out that it was the

3Q Great Bear Spring Water he was using; I have
known this gentleman for over a year.
« Halle & Stiglitz 'phoned to the office complain-
ing of bad service; I immediately went up there to
their office at 30 Broad street, and when I went in
they said, “Now, Great Bear, if you don’t giye us
better service, we will discontinue the use of t e
water; they were using the Bear Lithia Water.

Well, last winter (Ithought of this one at ny
lunch): A gentleman came to the office complaining

4Q about the driver outside turning the corner o
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Beaver and New street for abusing the horse on
our water wagon, and he said to me as he came in-
to the office— well, he made a complaint and so I
went out of the office with him, and when we got
to where the wagon was, we found that it was a
Great Bear wagon; I guess that is about all; no, I
have one more, pardon me.

Logan & Bryant of 1 LBroadway; they moved to
18 Wall street; we supplied water to them at 11
Broadway, and on their removal they ’phoned to
us requesting that we would put in two coolers in
their new office instead of one; I put the coolers in
and made the first delivery; at that time we made
a change of driver on the Wall street route,, and I
did not sign the name in the order book and did
not deliver any coupons there, and I asked the
stenographer if Logan & Bryant had gotten any
coupons, and she told me they had not, and I went
up there and called for the manager, and I found
one of the G-reat Bear Coolers there and two Bear
Lithia Water coolers, and in each cooler was Great

ear Spring Water; I spoke to the manager about
it, and he said that they had ’phoned for the Great

ear Spring Co.’s cooler and that he thought it was
a the same thing; well, I immediately started
them in the use of Bear Lithia Water and they still
are continuing the use of the Great Bear Water,

u t e gentleman who had it in charge and whom

saw at n Broadway was ill at the time and I ex-
pec ed to have it straightened out before now, but
1 haven’t.

Q I show you a hanger, marked D S for identi-
n e*Plain Low Mr. Estes came to get that?
shorti’r Estes admitte<g in fact, in the office a
bv sornT a Cgrtain gentleman employed
to set it aW,if m or advertising agency called there

togiver e ” i ated that he wanted it as a joke
a nend who claimed he was on the water
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wagon, and Mr. Sykes gave it to him and that is
the way it came into his possession. But now, as
to the way these things came into the window,
I can explain that. I was rummaging around and
I found them in a back room, and I thought we
had better trim the window and I did so, and then
Mr. Jennings came along down and he told me to
take them out.

Q. There was a great quantity of them ?

A. Five or six— well, they were not there more
than a week.

Q. Mr. Estes said that he was sent down there
for one?

A. Yes, sir; he admitted that in the office, and
Mr. Cole and Mr. Jennings was thereat the time.

Cross-examination by Mr. Lichtenstein.

Q- You did not intend to put up this particular
hanger in the window at all, did you?

A. I don’t just catch your meaning.

Q. Where did you say you got it from?

A. In the back room; we had them all stored
away there.

Q. And you wanted to make a show, a display,
and put all of the various kinds in the window?

A. Not all the various kinds; I wanted to make
a show, or adisplay as you call it, and I put one of

3Q each kind in the window.

40

Q. You had more than one of this particular
kind in the window, hadn’t you?

A. Yes.

Q. How many did you have?

A. Six, I believe— three in each window.

Q. Did you look at the figure before you put itm
the window?

A. Naturally.

Q. Did you read it?

A. Not at the time being.
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Q Did you notice that it had the words “Bot-
tled at the Spring” on it?

A. No, sir; I did not, at that time, yet I knew it
was on the bottle when it. was called to my mind; I
knew how the label came to be put on this picture.

By Mr. Collins.

Q How was it?

A. They were first put on the green bear, and
that green bear did not show up very well on the
bottle, and so it was suggested that we get it out
by putting this split label on it, and that is the way
it was put out in that shape.

By M. Lichtenstein.

Q You never go over your advertising matter
before it is put in the press, do you?
A. That is not up to me.
Q Who is it up to?
A. I think Mr. Sykes has charge of that, he gives
out all the advertising.
Q He has charge of all the advertising matter?
A. Yes, sir; he has in fact for ayear in May, but
previous to that time Mr. Lewis did it.
Q Do you know whether he goes over all that
matter before it is printed or not?
SiIA. That is not up to me to say; I don’t know,
Q Your company and the Great Bear Spring Co.
ave been actively competing for business in these
markets, have they not?
Well, no more so than the Great Bear Spring
sort e Ciystal Spring Co. and others; yes, sir;
We are competitors.

ohnL ~ J°U Can ge” °ne ~heir customers to
doit?6 r°m takmg water from them you try to

A. Thatis what I am paid for.
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Q. If you can get one of their customers to change
to your water, you doit, don’t you?

A. Yes, sir; certainly; that is what I am paid
for; I haven’t any hesitation in saying that I get
all the trade I can get.

Q. And you are in the habit of sending your
water to their customers, gratis, are you not?

A. No, sir; we are not.

Q. Don’t you send a case of water to their cus-
tomers and make no charge for it— is not that your
habit, if you think you can thereby get them away
from the Great Bear Spring Co.?

A. No, sir; well, very rarely.

Q. They have solicitors in their business have
they?

A. Yes, sir.

Q. And you are one of the solicitors for the Bear
Llthia Springs Co.?

A. Yes, sir.

Q. And the duty of the solicitor is to go from
office to office and from house to house, and get
these various people to purchase your water, is not
that so?

A. Yes, sir.

Q. And if you get to a house where they are
using the Great Bear Spring Water, you will ex-
plain to them that you are selling water called or
by the name of “The Bear Lithia Water?”

A. Yes, sir.

Q. And endeavor to tell those people' of the goo
qualities of your water?

A. Yes, sir; naturally.

Q. And for the purpose and with the obJecto
getting them to change?

A. Yes, sir; in my soliciting trade if I conie in
contact with the Great Bear Spring Company’scus-
tomers, I merely state one thing.

Q. And what is that?
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A. That our water is very much softer water,
and I can say truly that I do not and that I have
not misrepresented in any way anything about the
water being brought here in tank cars or anything
of that sort; I have never done that.

Q You make it a practice of telling every per-
son whom you may go to see that you bring
your water here in tank cars, don’t you?

A. No, sir; not necessarily; I do not tell any
person anything at all about bringing the water
here in tank cars or anything of that sort unless
I find it absolutely necessary; if they commence
to question me about it, why then I do tell them; I
do not avoid the question.

Q In what instances is it necessary?

A. Well, up to two years ago it was not neces-
sary to say anything at all about it, but just about
that time the Crystal Springs were making a great
display about their bottling the water at the springs,
and we were bringing our water from the springs
intank cars, and piping it from the tank cars into
the warehouse, and then piping it to put it in the
various bottles and receptacles for the water, and
since that time it has become absolutely necessary
or it has come to a point now where we have to
tell the customer the way that the-water is handled,
and to show,them how carefully it is handled so as
to avoid the possibility of contamination, and so

or that reason I find it necessary on occasions to

e them that it comes here in these glass lined
tanks

Q That seems to be quite an important thing in
the water trade, is it not?
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Q. And you would have to go into an explana-
tion as to how yonr water is brought from the
springs?

A. Not necessarily, I merely state to them that
they do, and if they ask me a pointed question, “Do
you,” I tell them the way. we handle our water.

Q. They sometimes ask you if you bring your

2Q water in glass bottles, don’t they?

20

A. They ask me if w'e bottle it at the springs.

Q. And you then enter into an explanation tell-
ing them, “We do not bottle our water at the
springs, but we send out water up here in glass-
lined tanks,” don’t you?

A. Yes; I have sent for aletter— now, it has come
to a point where the Crystal Springs Co. have mis-
represented the fact that we do not bottle the water
as we should, and I can state what they said.

Court— How is all this necessary?

By Mr. Lichtenstein.

Q. Now, these various people you nave spoken df,
for instance— Logan &nd Bryant— you have supplied
those people with water, have you not?

A. Yes.

Q. And they sent to you and asked you to send
them two coolers when they moved their offices?

1 A. Yes, sir; when they moved their offices they
sent for two coolers.

Q. And after you had sent them two coolers there,
on a visit you made to the office, you found a Great
Bear Spring Co.’s cooler there, too?

A. No. sir; that is not the way it was; I o*"”
their order for coolers, and supplied them wit
water; I did not go there for a month after tha,
because I supposed there was nothing to bring me
there, but when I found out that our water was no

40 g°ing there, and that the name was not appearing
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on our books, I undertook to look into the matter,
ahd I found out the reason why it was not; I went
up there, and I found that the Great Bear Spring
Co.’s Water was on in all our coolers—now, that
was about three weeks after our coolers were put in
the office.

Q You mean that your coolers were being filled
with Great Bear Spring Water?

A. Yes, sir; our coolers were being filled with
the Great Bear Spring Water; that is, they were
using Great Bear Water in our coolers.

Q Didn’t you say that you found two Bear Lithia
coolers there and one Great Bear cooler?

A. Yes, sir; I did.

Q You found a Great Bear cooler there?

A. Yes, sir; but the cooler I did see was ordered
by mistake.

Q How do you know?

A. Because the cashier told me so; he wanted
another cooler he said (interrupted).

By Mr. Collins.

Q The Great Bear cooler was ordered by mistake?
A. Yes, sir.

By Mr. Lichtenstein.

Q The cooler put out by your concern had the
figure of a black bear on it?
A. Yes, sir.

Q And had the words “Bear Lithia Springs Co.,
above it?

A. Yes, sir.

Q And the cooler of the Great Bear Spring Co.
;vna?s an ordinary white cooler and no bear on it at

, » Not an ordinary white cooler— it was same as
the rest.
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Q. Did it have abear on it?

A. No, sir; well, the coolers are so similar to-day
that they cannot tell one from another; they donot
bother with the words “ Great Bears”—

Q. You do not know of your own knowledge
whether these people knew exactly what they were
doing; that is, they were using the Great Bear
Spring Water in all three of the coolers?

A. I do from what they said.

Q. Were they all standing together?

A. Oh, noj; one cooler was up by the cashier’s de-
partment, another cooler was in the operating de-
partment, and another cooler was in the hall in the
rear of the office.

Q. Now, as to Halle & Stiglitz that you speak df,
the man said, “now. Great Bear Spring Co. if
you don’t attend to me better, I will have to change
my water?”

A. Yes, sir.

Q. That is his exact language, is it?

A. Yes, sir.

Q. And you don’t know that he had not been
using Great Bear Water, do you?

A. Yes, I positively do; I had him on the books,
and I had supplied him for two years.

Q. But he might have been using the Great
Spring Co. Water?

3Q A. He never did, no, sir; he never used the Grea

Bear Spring Co.’s Water.

Q. Do you know how he came to use that term
“Great Bear” to you?

A. No, sir; I am not a mind reader.

Q. Your mother has seen the coolers your com
pany used?

A. Yes, I am almost sure she has.

Q. You use one at the house, don’t you?

A No, sir; my mother does not use a cooler a*

4Q house.
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Q Of course she reads?
A. Yes, I have seen her read.
Q And this cooler you saw in the Hippodrome,

that cooler had on it the words “ Great Bear Spring
Co.?”

A. Yes, sir.

Q And you were passing right by the cooler?

A. Yes. il

Q And she looked at it?

A. Yes.

Q And she said to you, “why, you are supplying
water here?”

A. Yes, sir.

Q Andthat was after she had looked at the cooler?

A. Yes, sir; I think it was—it was a very large
cooler; one of those three or four bottle coolers.

Q And the letters on it were an inch and a half
in height, were they not? qq
A. T cannot recollect that; I know they were on

there but I cannot tell you the size of them.

Q Have you a cooler anywhere else similar to the
cooler you use or saw at the Hippodrome?
A. Yes, sir.

Q What cooler?
A. The cooler we had at the Belasco Theatre, it

was made by Mr. Rose, it is a three or four bottle
cooler.

Q And you never had any other cooler of that 30
description?

A. Not that I remember; I would not say pos
tively; I know of that one.

Q This gentleman you dined with, so far as yo

now he mi%ht have been using Great Bear Sprin
Co.’s Water?

A- He was using Great Bear Water.
J He was using Great Bear Water?

thought he was using “Bear

40

Tin'i 8r;
’\Jtlfl%a Water.”
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Q. How do you know he thought he was using
Bear Lithia Water?

A. Only by what he told me.

Q. You remember haying a conversation with
Mr. Estes at your office?

A. Yes.

Q. Some days ago?

A.' Yes.

Q. And telling him a little story of the conver-
sation of two little boys about your wagon, and the
Great Bear Spring Co.’s wagon?

A. Yes, sir; I do.

Q. You recall telling him that those two little
boys had seen your wagon in the street, and one of
the boys called the attention of the other boy to the
wagon, and said they were using the Black Bear
water?

A. That was only hearsay, you know.

Q. And the little boy said to him, “ why, we don’t
use the black bear, we use a clean water, the white
bear water;” do you recall telling him that?

Mr . Collins—'T object to the question as not
cross-examination, and also on te
further ground that it is incompetent.

Court— I do not think that it is competent.

By the Court.

Q. You said something about the coolers being
alike— is it your idea, from your observation, t a
the fact that these coolers are alike in color an size
is confusing, or likely to lead to deception, irrespec
tive of the words on it, and the figures?

A. I do, yes, sir; both being bears.

Q. Leaving that out, I am speaking of t
and their similarity in other respects, irrespec w *
the lettering or the ornamentation, if that is
you meant when you said they were con UBID
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that the coolers being alike in color and in size and
shape tends to mislead people irrespective of the
ornamentation?

A. No, sir; I do not mean that; I meant the
name more than the color, but that also helps.

Kat ie Bray, a witness produced in behalf of the
complainant, being duly sworn according tolaw, on
her oath, saith:

Examined by Mr. Collins.

Q You are a stenographer in the employ of the
Bear Lithia Springs Co.?

A. Yes, sir.

Q. How long have you been such?

A. Pretty nearly five years.

Q Have you had any experience tending to con-
fusion or to show confusion in the minds of custom-
ers between your company and the water it fur-
nishes, and the Great Bear Spring Go., and the
water it furnishes?

A. Yes, sir; a great deal.

Q Kindly explain to the Court how it arose and
give illustrations?

A. Well, on the telephone almost every day,
people call us up and ask me “is this the Great
Bear Water Co.” and is this the “ Great Bear Lithia
Water Co.” and the “Bear Water,” and I tell them

well, I have to explain tothem the difference and
tell them that they have the wrong company. A
great many times it is our own customers, and
sometimes it is the customers of the other company
they want; I have some entries here or memoran-
dums of illustrations of the kind I mentioned.

Q. Give them to us?

A. There was one on January 25th, 1906; Ed-
ward Violet & Co., one of our customers, they
called us up one morning and asked me to deliver
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some water to them, the Bear Lithia Springs Co.’s
water, and the driver did not get there in time dur-
jng the day, and later on in the afternoon the girl
at the telephone called me up again and said, “we
did not get your water yet;” she said, “I have
called the Great Bear Co. six times to-day, and I
thought it was the same people, and the Great Bear
water Was delivered to me here, and when I found
out the difference, I told them at the office about
the mistake, and we sent the water back, and we
want some of yours now.”

Then, on April 4th, 1906, a lady and gentleman
came into the office to me there and asked me for a
drink of water from the cooler that I had there, and
I told them they could have one; so he said, “you
have a very nice exhibit at the Brooklyn Food
Show;” and I said, I think you are mistaken, we
haven’t any exhibit over there just now,” and I
asked them, “was the show going on at the present
time,” and they said, “yes,” and he said, “it is the
same water as this here, the Bear Water;” and I
said, “no, sir; I guess you are mistaken, it is not
our water, probably it is'the Great Bear Spring Co.’s
water;” and then the lady spoke up and said, “why,
you have the same picture they have over there, it
is the same picture that you have in the window
here;” and I said, “is it just the same as that?”
And she said, ‘‘yes, it is exactly the same”—soit
was very hard to make them believe it was not the
same water as our water, that they had a drink of.

Q. What was the picture they referred to in the
window?

A. It was a very large picture we had.

Q. What kind of a picture did you have in the
window?

A. A very large picture of a black bear looking

over a rock.
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Q Did you afterwards see the picture of the
Brooklyn Food Show?

A. No, sir; I did not.

Q Proceed?

A. On Aprilgth, 1906, Fowler Bros. & Co., one
of our customers, called me up on the telephone and
asked, “is this the Great Bear Spring Co.,” and I
told them “no;” and I sent some water over to
them.

Aud on April 4th and April 17th, 1906, F. R.
Pemberton & Co., one of our customers, called up
on the 4th, and said, “is this the Great Bear Spring
Co.?” And on the 17th of April, they called up
again and said, “is this the Great Bear Spring Co.
2the Bear Lithia Co.”— that is the way the mes-
sage came over the 'phone, all those names— I sent
them over some water.

And on April 9th, 1906, Guyterman and Rosen-
thal, also one of our customers, called us up and
asked me, “is this the Great Bear Spring Co;” I
explained to them that it was not; that it was the
Bear Lithia Springs Co., and that was what they
wanted.

On April oth, 1906, Fisher, Kennedy & Co., one
of our customers, called us up and asked me, “is
this the Great Bear Lithia Co.; I told them it was
the Bear Lithia Springs, but I said there was an-

(étgler company called the Great Bear Spring Water

On April 12th, the Metropolitan Tobacco Co., one
of our customers called me up on the telephone,
and asked, “is this the Bear Co., and one day, last

week, they called me up again and asked me the
same thing

Q* The “Bear Co.?”

A- Yes, sir; the “Bear Co.”

And then, on the 13th of April, a firm by the
ame of J. A. McGinness & Co.— we haven’t them
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.on the books at all— they called us up and asked me
to deliver some water to Roselle, N. J., and I said,
“We do not deliver out there, but can send it by ex-
press to you— we do not deliver water out at Ro-
selle, N. J., but we could send it by express to
them.” Well, he said, “We see your wagons here
every day.” And I said, “It is not our wagon, it is
the Great Bear Spring Co.’s wagon you mean,” and
he said, “Well, probably it is.”

And one day, last week, a boy came in from
“Trowbridge & Co.,” they are our customers, and
he had a statement with him of the Great Bear
Spring Co., a Great Bear Co.’s statement, and he
wanted me to correct it in some way, and I told
him that he had the wrong company; he was at the
wrong place; I showed him the address on the
statement, as being No. 10 Barclay street. Well,

2q he said, “I know that, but I thought this was a
branch office of the Great Bear Spring Co.’s.” And
I told him “No,” he was mistaken, it was the of-
fice of the Bear Lithia Water Co.; the Bear Lithia
Springs Co.”

On April 13th, Day, Adams & Co., one of our
customers, called us up on the 'phone, and asked,
“Is this the Great Bear Lithia Co.?”

And I received a message on the 13th of April
I asked the name of the person that had ’phoned

30 twice, but they wouldn’t give me the name at all,
and he asked me, “Is this the Great Bear Lithia
Springs Co.?” And I said, “No, this is the Bear
Lithia Co.,” and then he asked me, “Isnot thisthe
same as the Great Bear Co.?” And I said, “No, i
is not; they are two different companies.”

On April 17th, Cummings & Co., 96 Wall stree ,
one of our customers, asked me over the" phone,
“Is this the Little Bear or the Great Bear?
them that it was the Bear Lithia Springs Co., t a

40 it was neither the ore nor the other.”
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And this morning, I got a message through the
’phone from a man named Butler, in 40 W all street,
and he asked me, “Is this the Great Bear Co.?
And they wanted me to call for some empty bottles
that he had there, and I told him that it was the
Bear Lithia Springs Co.

Q He is not your customer?

A. He, is our customer.

Yesterday, I got an order from McKesson & Rob-
bins. I think it was marked “Great Bear Lithia
Water.

Is this it (handing witness Exhibit C 69)?
Yes, sir; that is the one.

It came to you in that shape?

. Yes, sir.

With the word “ Great,” erased?

. Crossed out; yes, sir.

. When did you receive that?

. Yesterday morning.

. What hour?

. I guess it must be about eleven or half past
eleven or something like that.

Q Did you call any one’s attention to it?

A. Yes, sir; I did.

Q Whose?

A. I showed it to Mr. Jennings.

Q You see McKesson & Robbins, it is signed
“ Gandert?”

A. Yes, sir; I called Mr. Jennings attention to
that.

Q. Now, Miss Bray, these incidents you have noted
diwn are comparatively recent— why did you note
them— were you asked to note them by any one?

A. Yes, sir; I was, on account of the trial com-
uig up, and I had ever so many before I would have
had a whole book full, if T had kept them for it.

Q And you were requested to do so?

A. Yes, sir; and that is why they were so late.

POPOPOPOPO
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Q. Did similar cases come up before?

A. Oh, yes, sir; always; almost every day since
I have been in the company.

Q. Since you have been in the business?

A. Yes, sir; almost every day since I have been
in the business.

Q. I show you a letter and an envelope, did that

10 letter come in that envelope (handing witness
papers)?

A. Yes, sir; it did.

Q. Did you open it?

A. No, sir; I did not.

Q. Did you see it?

A. T saw it when it was opened; I saw it when
the letter came in the mail, but I did not openit
myself.

Q. This envelope is addressed ‘‘Great Bear Spring

20 Company, 62 New street?”

A. Yes, sir.
Q. 62 New street is your company’s address?
A. Yes, sir.

Q. Inside the envelope is also “ Great Bear Spring
Company,” without ahy address?

A. Yes, sir.

Q. Now, this “Mylius,” was he a customer of
your company’s or not?

A. T telephoned up to the bookkeeper and I

3Q asked him, and he said “He is a customer of ours,

and has been for some time.”

Mr. Lichtenstein— I have not objected to
conversations or to"incidents or ques-
tions that related to or had reference to
a time after the commencement of this
suit. Now, here is a letter addressed
and dated April 16th. I insist, yo'r
Honor, that that cannot be evidence in

40 this cause. It relates to circumstances
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that have arisen since the starting of
the suit.

Court —I will admit it; it is quite in line
with everything else that has been taken
to-day on the subject.

M. Collins— I offer this letter and envelope
in evidence.

Letter marked Exhibit C 7o.

Envelope marked Exhibit o 71.

Mr. Collins—1I will read the letter so that
it may go on the record—

“ Great Bear Spring Co.,
“ New York, April 16th, 1906.

“ Gentle men:

““This is the third time that I have been com-
pelled to notify you to keep me supplied with water.

Up to a month ago your inspector always came
around and saw the demand.

“ Kindly send me a case of water down and keep
me supplied hereafter, or I will have to discontinue
your patronage.

“Yours truly,
“P. F. Mylius.”

oross-examination by Mr. Lichtenstein.

Q All of the other instances you have spoken of,
these conversations over the telephone, you are
quite certain they were all from your own cus-
tomers-—you knew that, did you?

A. T knew that.

Q You have access to the list of the customers
of the company, have you?

A. Well, from having them so often— getting
them so often.

30

Q Why was it necessary for you to call Mr. 40
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Mylius up on the telephone or to call your book-
keeper up on the telephone to ascertain whether he
was a customer or not?

A. T called up our own bookkeeper, not M.
Mylius’ bookkeeper.

Q. You did not know then whether Mr. Mylius
was actually a customer of yours or not?

A. Not until I called up the bookkeeper.

Q. Had Mr. Mylius called you up on the tele-
phone before, or written to you about this matter?

A. Not that I remember.

Q. Did you receive all telephone messages over
the wire during the daytime?

A. Nearly all; once in a while I do not.

Q. If he had called you up, or written several
times, you would have known that, would you not?

A. If he had called us up on the telephone I
would, yes, sir.

1Q. Is it possible that Mr. Mylius was a customer
of the Great Bear Spring Company, and not a cus-
tomer of yours?

A. Tt might be, before we had him.

Q. This order from McKessner & Robbins, did
that come by mail or by hand?

A. By hand.

Q. Can you explain how it is that all these
people would call you up on the telephone and have
your right telephone number, and still ask you
whether this is the “ Great Bear Spring Company?

A. T cannot understand it, unless it was that the
word “ bear” made them, or they seemed to thin
that it was all one water.

Q. In looking up the telephone directory, you*
name there appears as “Bear Lithia Springs *
with your telephone number right opposite, doesi
not?

A. Yes, sir.

Q Can you explain how a person, looking «P
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that telephone directory, could immediately call
you up on the telephone, and would make a mis-
take, and ask you whether that is the Great Bear
Spring Company?

Court— What would her explanation be
worth; I do not think it is material.

By Mr. Lichtenstein.

Q Oftentimes people would call up your place,
and ask you for “ Great Bear,” and they do not in-
tend their message to be for your company at all.

A. Sometimes that happens.

By Mr. Collins.

This Mr. Mylius is in the Flatiron Building, on
Twenty-third street, is he not?

A. Yes, sir.

Q Would not his natural place of inquiry be at
an uptown branch?

A. Yes, sir; that is the reason I was not so fami-
liar with it.

Charles Reusch, being recalled, in behalf of the
complainant, saith:
Examined by Mr. Collins.

Q Do you happen to know whether Mr. Mylius is
a customer of the Bear Lithia Springs Co., or not?
A. He is one of our customers and he is uptown,
and that is the reason Miss Bray does not know
at he is one of our customers.

No Cross-examination.

pHiLn> P. Jennings, recalled in behalf of the
complainant saith:

Examined by Mr. Collins.
Q Did you go over to the Food Show, at Brook-
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lyn, after Miss Bray had called your attention to
this occurrence she has spoken of?

A. T did.

Q. Did you see the bear?

A. Yes, sir; I did.

Q. Describe it?

A. It was a very large bear in a rather icy hath,

10 and meant to be a polar bear. I thought it a poor

imitation of a polar bear, standing as ours did ap-
parently; it was standing as our bears stand; it
appeared to me that it looked very fresh and very
new—

Mr . Collins— Never mind that.

Cross-examination by Mr. Lichtenstein.

Q. Did they have a big advertisement of their
2Q bottles?

A. Yes.

Q. With their labels on them?

A. Yes.

Annette 0. Jennings; a witness produced in be-
half of the complainant, being duly sworn accord-
ing to law, on her oath saith:

Examined by Mr. Collins.

30 Q. You are the wife of Philip P. Jennings?
A. Yes.

Q. When did you marry him?

A. It will he two years the 1st of June.

Q. Did you formerly live in Cleveland, Ohio?
A. Yes, sir; T did.

Q. Were you there acquainted with the family
Newcombe Cole who has been a witness here?
A. T was.

Q. Did you know of Newcombe Cole becoming

40 an employee of the Bear Lithia Springs Co.?

of
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. Yes, sir.

Did you hear the name of the company?
Yes, sir.

What was it?

. The Bear Lithia Springs Co.

Did you use the Bear Lithia Water in Cleve-

OPFPOPFOP

land?

A. Yes, sir; we used the sparkling water; it
never was delivered there in anything but in quarts
and pints, and we used it at the clubs, at the
Roadside Club and the Union Club in Cleveland.

Q As a sparkling water?

A. As a sparkling water only.

Q And you only knew it as a sparkling water?

A. That is all I knew of it.

Q When you moved, you moved to New York?

A. Yes.

Q When was that?

A. Well, permanently to live hare, in November,
1902.

Q Now, then, please state your experience with
table water in New York?

A. T think it was possibly the first week after I
arrived here, and after I was established in the
home, that I realized I must have a table water; I
don't know how to bring this in quite, but my
uncle, who was dining with me one day, I asked
him what table water I should use, and he said
“The Bear Water;” and that called to my atten-
tion the “Bear Water” and I said, “yes, I know
that water because Newcombe Cole represents that
water company, or that water, and I said, “I will
take that water;” and he sent me some coupons,
I cannot tell you how many, but I think it was $10
worth. T used those coupons up and then gave my
hutler an order to get more and I think he bought
them of the driver, because I do not remember ever
having a bill from any one. I then found out that
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it was the Great Bear Spring Water that I had
been drinking, I never knew it, although I had
drank the Great Bear Water all that winter—

Q. Yon found out, after the coupons were used
up that you bad been drinking the Great Bear
Water?

A. Yes, sir; I found out that it was the Great
Bear Water that I had been drinking; I had been
drinking that water all winter (interrupted)

Q. Now, of the coupons that your uncle gave
you, did you not see those?

A. No, sir; I did not see them at all; when they
came there they were all given to my butler and they
were kept in the butler’s pantry, and they never
came to my notice at all.

Q. Well, how did you find out that you had been
drinking the Great Bear Water instead of the Bear
Lithia Water?

A. I went to Bennington for a month in the
summer, and Newcombe Cole came there; his
mother was staying there, and when Newcombe
Cole came up to visit his mother, it was the first
time that I had seen h'im since I left Cleveland,
and it was there that he informed me he was em-
ployed by the Bear Lithia Co., and I said to him
then: “Oh, I have been drinking Bear Water a
winter, and then it was for the first time that 1
found out that it was not their water that I a
been drinking, because when I told him tha e
said, “No, you have not been drinking our water,
because I know you are not on our books,” and then
it was that I learned the difference between e
two companies, and thus ascertained that i
been the Great Bear Water that I had been dnM-
ing instead of the Bear Lithia Water which I sup-

posed I had been drinking.
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Gross-examination by Mr. Lichtenstein.

Q When was it you were married?

A. I married Mr. Jennings on the 1st of June,
1904, but this incident I have related was before I
ever knew of Mr. Jenning’s existence.

Q What kind of bottles were they you received
at your home in New York?

A. The bottle which you have there with the
glass stopper (indicating).

Q Did it have any labels on it?

A. Tt had no labels; just the clear glass bottle?

Q Your uncle, you said you, asked him what
kind of water you should drink or you should use?

A. Yes.

Q You had been in the habit of buying Bear
Lithia Water?

A. Never.

Q. In Cleveland?

A. No, sir; I said we used it at the clubs simply
as a sparkling water.

A. Yes, sir.

Q Didn’t you know that the Bear Lithia Water
was being sold in New York?

A. Oh, yes; certainly I knew it was being sold
in New York, but I did not know that there was
any other Bear Water.

Q Why was it you asked your uncle what kind
of water to use, if you knew that the Bear Lithia
Water was being used and sold in New York?

A. Simply because I was in great difficulties at
the time, and I referred to my uncle for every-
thing.

Q. This Bear Lithia Water was used in Cleve-
land entirely, was it not?

A. As sparkling water only.

Q Didn’t you make any inquiry when you came
to New York about it?

20.
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A. No, sir.

,Q. You don’t know what kind of water your
uncle was using?
I do.
What kind?.
Great Bear.
Great Bear Water?
Yes, sir.
And he told you you ought to use Bear
Water?

A. Yes, sir; when I asked him what table water
I should use, he told me to use the Bear Water.

Q. When the water came to your place you did
not look at the bottles?

A. No, sir.

Q. You did not look to see whether it was Great
Bear Water or Lithia Water?

A. No, sir; I did not.

Re-direct by Mr. Collins.

Q. You had supposed that the water the Bear
Lithia Spring Company was selling was sparkling

CrOoror

water always?

A. Always; yes, sir.

Q. Did you not know that they had any stll
water?

A. No, sir.

Q- When your uncle spoke to you about using
Bear Water, did you say anything on that subject?

A. Yes.

Q. What did you say?

A. I said, “I don’t like sparkling water,” and he
said, “This is a still water: they put it up in still

water too.”

Joseph W. Green , a witness produced in behal
of the complainant, being duly sworn according to

law, on his oath saith: .
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Examined by Mr. Collins.

Q You are in the employ of the Bear Lithia
Springs Co.?

A. Yes, sir.

Q I want to call your attention to one case, to a
matter of Mr. King, the President of the Bank
Restaurant, Brooklyn; just state the circumstances
inregard to this matter?

A. T called on the gentleman in question relative
to selling him water, and he thought it very stupid
of me to call on him from the fact that he claimed
hewas using our water, and I told him that “if
such was the case we did not know it, as we did
not have him on our books.”

Q Who did you tell him you represented?

A. Ttold him I represented the Bear Lithia Springs
Co., and presented him with my card, and he said,
“Why we are using your water now; it is useless
for you to call here and trying to sell it to us;” and
I said that “if such was the case then we did not
know it, as we did not have him on our books, and
I thought that he must be mistaken about it;” and

esaid “I will prove to you we are using your
water, and he went to his ice box and brought me
out a Great Bear Spring Co.’s package.

Q Now, when was it?

A. T made a little note of it at the time, because
1 kept an account or all the people I called on; it
was on December 13th, 1905.

Q And he brought out a so-called half gallon
oottle, as I understand you?

Cross-examination by Mr. Lichtenstein.
Q. He looked at the bottle then, did he?
E .St ~o°ked at the bottle after he
rought it out.

tw. "1uC " en saw * was n°f the same company
™at you represented?

_[0
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A. 1 explained to him that it was not, and
showed him the difference; I said that is not our
water, it is the water of the Great Bear Spring Co.

Mr. Collins— I give the other side notice to

produce aletter written by a man by the
name of 0. E. Arnaud. We will later
give you the exact date of it. We have
an answer to that letter but that would
not be intelligible without the produc-
tion of the original to which it isan
answer. I now give them notice to pro-
duce it.

Now, with the exception of calling a witness

to make proof as to that letter, the com-
plainant rests.

William T. Easte rbr oo k, a witness produced
in behalf of the defendant, being duly sworn ac-
cording to law, on his oath saith:

Examined by Mr. Lichtenstein.

Q. Where do you reside?

A. Washington D. C.

Q. What is your business?

A. I am in business in Washington.

Q. What business?

A. The water business, the Great Bear Spring
Co. JBI

Q. Are you a stockholder of the Great i>ea
Spring Co.?

A. Yes, sir.

Q. And do you conduct one of the branches o
that company?

A. Yes, sir.

Q. When did you first become connected wi
the water business?

A. In 1890; I bought and sold the water; 1
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running a grocery store in Syracuse, N. Y., at the
time.

Q How did you become connected with it?

A. I saw it advertised in the paper, and ordered
it and drank it; and then some of my customers
wanted it, and I bought it for them.

Q What water was it that was advertised at
that time?

A. Only the Great Bear Spring Water.

Q Where was it advertised?

A. 1 think in the Syracuse Standard.

Q How was it advertised?

A. Tt was advertised as “The Great Bear Spring
Water.”

Q Was that the first knowledge that you had of
the existence of such a water?

A. Yes, sir.

Q What did you do after you saw the advertise-
ment of this water?

A. Well, T bought it for my own use, and then I
bought it for some of my customers for about two
years.

Q Where did you order the water?

A. From the Great Bear Co.’s office.

Q. Whereabouts?

A. At Walton street, Syracuse.

Q What was the name of the concern from whom
you ordered it?

A. The “Pure Water Supply Co.,” and the water
was known by the name of the “Great Bear Spring
Water.”

Q Who had charge of that branch at that time?

A- A Mr. Youngs. *

QL.W%S that water used extensively in Syracuse
at that time?

1

it commenced to be used extensively in
1892 and on. !

40
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What connection did you have with the com-

pany after that time?

A.

Well, in 1891— December of 1891—1 took

charge of the Syracuse plant.

OFOFOFOPOPRO

And did you sell water for the company?
Yes, sir.

What was the company known as then?
The‘‘Pure Water Supply Co.”

And what was the water known as?
“Great Bear Spring Water.”

How was the water advertised at that time?
As “Great Bear Spring Water.”

How was it advertised?

Well, as a drinking water.

I refer you to a copy of the Syracuse Standard,

Wthh is already in evidence, under date of March

24th,

1893— do you recall having that advertise-

20 ment put in the newspaper?

30

40

A.

Yes, sir; I was acquainted with the agent

acquainted with the Standard, and the water was
very pure at that time, in Syracuse City, and I
asked him to put in an article for a few days, and
suggested a “bear” to c'all attention to it; I did not
know anything about the bear, because we didn’t

own it.

Q. Who was it suggested the putting in of a
“bear?”

A. The newspaper man.

Q. Did you have any cuts of bears at that time?

A. No, sir; the only cuts of bears that we ever
had was that of a head of a polar bear or head of a
polar bear—

Q. How long had you been using the head of a
polar bear or any other cut of a bear, at that time?

A. After this time?

Q. Yes?

A. None before.
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Q. How long did you continue the advertisement
you see there (showing witness paper)?

A. Probably two or three days, or it might pos-
sibly be a week, but not more than that, I don’t
think.

Q Did you ever insert an ad. in any newspaper
or journal after the 3oth of March, 1893, with the
picture of a black bear in it? 10

A. No, sir.

Q Did you ever at any time prepare or see any
ad. of your water having the picture of a black bear
in connection with it?

A. I never have outside of this.

Q When did you first notice the cut of a black
bear in the newspaper?

A. That is the first I ever saw or ever noticed of it.

Q. Did you ever receive the cut of that bear from
the printer? 2d

A. No, sir.

Q. After this insertion?

A. No, sir.

Q How long did you continue in business in
Syracuse?

A. In the water business?

Q. Yes?

A. About four years; that is two years in the
store and about two years with the Water Company.

Q You gave up the grocery business, however? gQ

A. Tsold out the grocery business, after I came
to New York.

Q What year did you come to New York?

A. 1894.

Q And for what purpose?

A. To introduce the Great Bear Spring "Water.

Q Where?

A. In New York and surrounding places.
fiqQr y°u recall where you first opened any of-

40
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A. The first place was in Jersey City, where we
put up a building for the business, and.then we
opened an office at 10 Barclay street, New York,
after a little while, and then another one at g9
Liberty street.

Q. Was that in 1894?

A. That was previous to that.

Q. This Liberty street office, was that in N. Y.
or Brooklyn?

A. Brooklyn.

Q. Immediately upon opening these offices and
branches, did you start in to sell your water?

A. Yes, sir.

Q. Under what name was it sold?

A. “Great Bear Spring Water.”

Q. Under what name did you run your business
first in Jersey City and surrounding locality?

A. The “Pure Water Supply Co.” for three years
or something like that.

Q. How was the water advertised, under what
name?

A. “Great Bear Spring Water.”

Q. Was it ever advertised, from the time of your
first connection with this company or its predeces-
sor, by any other name?

A. No, sir; not that I ever knew, by any other
name.

Q. When in business in Syracuse, selling water
for the “Pure Water Supply Co.” or yourself, did
the company use any labels in connection wi
their packages?

A. I do not remember seeing any labels, m co
nection with our packages in Syracuse, but we
did very soon after we got to New York.

Q. I show you alabel marked Exhibit F, anfexeu
to the original affidavits in this cause, and ask y°
whether you ever saw a label of that kind be ore

not?
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A. We used it when we put up the Sparkling
Great Bear Water in New York here.

Q Do you recall getting up this design?

A. No, sir; I don’t think I got it up, some one of
the company got it up; that is some manufacturer
of labels probably got it up, or submitted different
designs.

Q I show you a booklet, marked Exhibit V, an-
nexed to the original affidavit and will ask you
whether you ever saw that booklet and cut before?

A. Yes, sir; that was made in New York.

Q Do you recall the cut on it, do you remember
where you had that prepared or made?

A. T could not give you the name of the party, it
was over in New York; they submitted a number
of them, and I think that was one of them.

Q I call your attention to the name, “Bingham-
ton N. Y.?” '

A. Yes.

Q. Does that refresh your memory?

A. No, sir; we had some printed up there and
they were used for a short time; we got the cut and
had the name put on afterwards.

Q Do you remember using this cut in Syracuse?

A. No, sir.

Q I show you Exhibit Z and Y, annexed to the
same affidavit in behalf of the defendant; do you
recall using those cuts and cards?

A. Yes, sir.

Q Do you remember where you first used them?

A. We used them in New York.

Q Was that when you first started in business?

A. A short time after I came down.

Q Do you recall the registration of the trade-
mark of the Pure Water Supply Co.?

A. In Washington?

Q. Yes?

10
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the company, registered it in New York; I think it
was Mr. Nichols— it was registered in Washington.

Q. You spoke of the head of awhite or polar bear
being used by you in Syracuse?

A. It was used here; we never used it in Syracuse.

Q. You do not recall using it in Syracuse?

A. No, sir; I do not remember it.

A. What was the extent of your business within
a year after you started in New York?

A. Well, we had three wagons within about six
months, and have increased every year, a wagon or
two.

Q. When you came to New York, did you know
that the Bear Lithia Springs Co. were in business
here?

A. I knew that the Bear Lithia Water was sold
at the drug store, I did not know that they did any
office business, or that they had any office, I under-
stood that it was simply sold at the different drug
stores; the same as the Buffalo Lithia and other
lithia waters were sold.

Q. Was there any water company sellingwater in
the same kind of packages you were selling waterin
at that time?

A. No, sir; there were none; they were simply the
half gallon bottles and half gallon demijohns.

Q. What kind of bottles did you sell your water
in when you first came to New York?

A. The glass stoppered bottle.

Q. The style of bottle which I now show you
(handing bottle to witness)?

A.. Yes, sir.

Q. And it had no label on it at that time?

A. No, sir; there was no label on it at that timo-

Q. Was the reading on it, “ Great Bear Spring *
trade-mark, Fulton, N. Y.?” _

A. Tt had “ Great Bear Spring” and some o
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matter; I cannot just tell what it was, but the
“Great Bear” was there on it.

Q Was this the character of a bottle you used
from the beginning?

A. Yes, sir.

Q Was there any other, water company, doing
business in the vicinity of New York, or New York,
selling water in packages of this kind at that time?

A. No, sir.

Q What other kind of bottles did you put it upin?

A. After a short time we putit up in the ‘‘Poland”
bottle.

Q What do you mean by that?

A. The green bottle, that is.

Q Did you used any label?
~ A. Just the common printed label, “Great Bear
Spring Water.”

Q Did you use any label with the picture of a
bear upon it at that time?

A. Idon’t remember, at first I don’t think it was,
at first—I don’t remember— it might have been
afterwards.

Q When did you commence using the label as it
appears on the bottle at the present time?

A. Well, we used it for about two years before I
left New York.

Q And when did you leave New York?

iieftNewY»rk in 1899, I think— yes, sir;
1899, I left N. Y. for Washington.

.« °iher packages of water did you put u
m New York? P 8 youp . 5

",Yeput UP five' gallon demijohns and then

0w hﬁw We put up the two Salllon- .

U Was there an]}gf onein New York selling water
five gallon packages at that time?

A. Yes, sir.

Q Who?
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distilled water, and there was a water from Pine
Ridge; they were selling water in five gallon jugs.

Q. Pinelawn, was it not?

A. Yes, sir; and then there was water sold here in
Jersey in five gallon demijohns, I cannot remember,
I cannot think of the name now; they were very
prominent at that time, but we bought some of
their equipment, and they went out of the business
afterwards.

Q. When did you first find out that the Bear
Lithia Springs Co. was selling water for table use?

A. Only within the last two or three years; it has
not been considered as being sold for table use when
they charge two or three dollars for a five gallon
demijohn or 50 cents for a half gallon bottle; it is
considered mineral water at that rate by any one

Q. What rates did you sell your water at?

A. In Jersey City, forty cents, and New York
fifty cents; that was on account of the ferriage.

Q. For a five gallon demijohn?

A. No, sir; four gallons in six glass bottles.

Q. And five gallons in one demijohn?

A. Yes, sir; there whs five gallons in one demi-
john for the same price.

Q. When did you go in charge of the Washing-
ton branch?

A. In the spring of 1899.

Q. During your connection with the defendan
company and its predecessors, do you know w y
they always made the words, “Great Bear Springs,
near Fulton N. Y.,” prominent upon all their a -
vertising matter?

A. Yes, sir.

Cross-examination by Mr. Collins.

Q. I think you stated, but to make sure I wil
ask you when you, came to Jersey City?
A. In 1894.



233

Q. I mean the date?

A. In May, 1894.

Q That is when the company started business
here?

A. Yes, sir; we started business very soon after
that; I came down and got everything ready and in
a short time we started in business here in Jersey.

Q. I call your attention to an advertisement on 10
page 5 of the “Evening Herald,” of Syracuse, May
26th, 1893, and ask you if that was your advertise-
ment? , !

A. Is that the Herald?

Q Yes?

A. Yes, sir.

Mr. Collins—1I will read it into the notes:

“Nothing Like It.

“The famous Great Bear Spring is the finest 20

table water in this city. Pure and soft.
Used by the doctors and recommended
in cases of fever and kidney trouble.
Growing in favor every day.

“Pure Water Supply Co.,
“259-261 Waldon street,
“W. T. Easterbrook, Manager.

“Tel. 180-00.”
30

Q You say that no water was sold in New York

when you came here, in half gallon bottles— I show

you a bottle that has been marked Exhibit C 15,

and ask you if this is not what is called a half gal-
lon bottle?

+ Did I say there was none sold in half gallon

bottles? I do not remember saying that: I did not
gy that, I think.

40
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By Mr. Corbin.

Q. I understood you to say that only your com-
pany did so?

A. No, sir; I am speaking of the Great Bear
Spring Co., not of the other company.

Q. The Great Bear Spring Co. was only selling in
that way?

A. That was at first, when I first came down here.

By Mr. Collins.

Q. Didn’t you consider your glass stoppered bottle
a half gallon?

A. It was more than a half gallon.

Q. You call it a half gallon, don’t you?

A. No, sir; it holds five pints and one third of a
pint. This bottle held four gallons (indicating).
They were made expressly for us, and those were
made for the trade (indicating).

Q. There were waters sold in New York in what
is known as half gallon bottles, were there? ,

A. Oh yes, sir; the Bear Lithia Water Co. and
the Buffalo Lithia Co., the Londonderry Lithia Co.
and the Geneva Lithia 'Co. and half a dozen other
so-called Lithia Waters were sold in drug stores in
bottles that were half gallon bottles.

Q. Now, I think you said that you called your-
selves the “Pure Water Supply Co.” here in New
York?

A. For a little while; yes, sir.

Q. You did not know, you told us, of 'ﬂ.’ﬂBear
Lithia Water Co. selling water except
drug stores?

A. I did not know that they had an office in New
York; they did not for two or three years that
know of, but if they did they were not to be seen
on the street; they might have had an office in some
little out-of-the-way place, but not where it cou
be seen from the street; they might have had or
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some time an office np in the second or third story
of some building, somewhere up in Broadway, and
had a cut of a bear up on the window—

Q You do not profess to know all the offices they
occupied, do you?

A. No, sir; I do not.

Q You did not know of the No 68 Broad street
office?

A. No, sir.

Q You saw the advertisements of the Bear
Lithia Water, didn’t you?

A. T have seen it in the magazines, I was not
much acquainted with the water business, until I
took hold of the Great Bear Spring Water; after-
wards I saw this Bear Lithia Water advertised as
a mineral water, and I saw it sold through the drug
stores as a medicinal water; that is what I saw
in travelling around New York.

Q That is your inference from what you did see,
that it was sold as a medicinal water?

A, Yes, sir.

Q But did you see the advertisements of the
Bear Lithia Springs Co. with a bear in it?

A. Yes, sir; and with the words ‘‘Bear Lithia
Water” right across, so that no one could be dis-
appointed by the looks of it.

Q. And the words, “Bear Lithia Water” across it?

A. Yes, sir.

Q And the figure of a bear?

A. Yes, sir.

Q You knew of the Bear Lithia Water being
sold at drug stores before you came to New York at
all, didn’t you?

« I cannot say that I ever remember anything
a outit, I might have, but I was not much ac-
quainted with the water business at all, until I took
hold of the Great Bear Spring Water.
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Q. When did you first become acquainted with

Col. Dickinson?
A. I don’t know that I ever did become acquainted

with him.

Q. You do not know him?

A. No, sir.

Q. Or his son Henry Dickinson?

A. Are they connected with the Bear Lithia
Water Co.; were they the people that opened up in

Washington?
Q. They are the ones that had the office you speak
of in 945 Broadway— you did not become acquainted

with them?
A. No, sir; I did not.
Q. I call your attention to an advertisement in

the “Evening Herald of Syracuse,” of Thursday,
June 29th, 1893—is that your advertisement?

20 A. Yes, sir.

Mr. Collins— I will read it into the notes:
“Important Notice .

“The doctors say that Great Bear Spring
Water is better for children in hot
weather than milk, and it makes the
finest cup of tea, coffee and chocolate,

being pure and soft.

30 “Pure Wat er Supply Co.
“259-261 Waldon St.
“W. T. Easterbrook, Manager.

“Tel. 180-00.”

Re-direct By Mr. Lichtenstein.
Q. Did your company, the present company, or

its predecessors, at any time after the yeai
ever advertise their water in any other mann

40 other than as an ordinary table water?
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A. No, sir.

Q Have you seen all the literature put out by
this company?

A. No, sir.

Q Have you seen any part of it?

A. T have seen the greatest part of it, hut of
course I have been in Washington, and there has
been considerable issued that I have not seen, I
have no doubt.

Q All of the literature you have ever seen put
out by this company, was there any reference to
this water having any medicinal value?

A. No, sir; simply a pure spring water.

Q At the time these ads. appeared in the Syra-
cuse papers, do you recall that there was a fever
epidemic at that time?

A. There was; yes, sir.

Q On account of the poor city water?

A. Yes, sir.

Q. Before you came to New York, were you in
the habit of shipping Great Bear Spring Water?

A. Yes, sir; we shipped a few cases here and
other places through the State.

Further cross-examination by Mr. Collins.

Q You did not see all the advertisements they
used since you went to Washington?

A. T saw some of them, because they sent some
of them to me.

Q I mean the newspaper advertisements?

Q. Well, I don’t know; they might have had some
advertisements in the papers that I never noticed,
that I never saw, in fact there might be a great

deal of advertising done that I do not know any-
thing about.

Arthur G. Gil ber t, a witness prouced in be-
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half of the defendant being duly sworn according
tolaw, on his oath saith:

Examined by Mr. Lichtenstein.

Where do you live?
I live in Allentown, N. Y.
You are also connected with this company?
Yes, sir.
What is your age?
I think I was born in either ;1847 or 1848; 1
cannot recall at this moment.
Q. Have you lived in Fulton all your life?
A. No, sir; I was born just to the east a few
miles, in Gilbertsville.
Q. How long have you lived in Fulton?
A. 34 or 35 years.
Q. While a boy were you in the habit of visiting
2Q relatives at Fulton?
A. Yes, sir.
Q. Where did you attend school?
A. T attended school—as I grew up I attended
school in the Academy there in Fulton.
Q. Do you know wher'e the course of the Oswego
River is in that County?
A. Yes, sir.
Q. What is it?
A. I know the source—
3Q Q. The course?
A
Q

IQ

>0F O PO

. Why, it runs north and south.
. And empties into what?
A. Empties into Lake Ontario. .
Q. During your boyhood days, do you recollec
visiting any springs at or near Fulton?
A. Yes, sir; I do.
Q. Do you recollect what these springs were
known as?
A. Yes, sir.

40 Q What?
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A. “The Bear Springs,” or “Great Bear
Springs;” that is what I have known them as.

Q. Was there one or more springs?

A. There were several.

Q. Where were they located?

A. Why, along the bluff, near the Oswego Biver;
a “breast” will describe it.

Q How long back can you remember that spring
or springs being known as “Bear Spring,” or
“Great Bear Spring?”

A. Why, as early as 1860 I remember it dis-
tinctly.

Q. Did you ever drink the waters from that
spring?

A. Yes, sir.

Q. At that time?

A. Yes, sir; and along during all these years.

Q Do you remember when the waters in that
spring were first utilized for public use?

A. I will have to refer to a memorandum that I
have; I have a poor memory for names and dates.

By Mr. Collins.

Q What are you referring to?

A. To an affidavit that I have made heretofore.
Q. In this case?

A. Yes, sir.

Q. Where did you get the information to put in
that affidavit?

A. From the books in the old water office.
Re-direct by Mr. Lichtenstein.
Q I can prove the dates by some one else—
M. Collins— That woulci be wiser, I think.
By Mr. Lichtenstein.

Q Were you instrumental in the utilizing of the
a ers of this spring or springs for public use?
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A. Yes, sir.

Q. With whom?

A. With Mr. Nichols; Henry Nichols, F. A
Emerick and Charles Piper.

Q. Were they all gentlemen residing in that lo-
cality?

A. Yes, sir; in the town of Fulton.

Q. About how many years back?

A. Well, it began as early as 1883, I think.

Q. What did you do, just tell us?

A. We organized a water company for the sup-
ply of the village.

And what was the name of the company?
“Fulton Water-works Co.”

And there was a plant erected?

Yes.

Where was that plant erected?

. At the springs.

Q, And after the plant was erected, was the
water from that spring used?

A. Yes, sir.

Q. And you saw it used?

A. Tt was pumped into a stand-pipe by steam
power and then fed by gravity to the village.

Q. And supplied to the inhabitants of thevi age.

A. Yes, sir.

Q. In what manner— through mains?

A. Yes, sir; through mains. to the

Q. And what was the water known as,
villagers?

A. “Great Bear Spring Water.”

G. Do you recollect what year it was w en
first started in to send your water throUg or
mains, how long after you started in; m
after 1883? * fall-1 cannot

A, I think it was in 1885, m that fall,

recollect exactly. the
Q. What other connection did you have

> OoP 0P
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company after the organization of the Fulton
Waterworks Company?

A. After the organization of the Fulton Water-
works Co. what relation did I sustain to the water-
works Company?

Q No; in any other branch of the business?

A. Oh, afterwards we organized a partnership of
the Pure Water Supply Co. and took the water to
Syracuse.

Q What water did you take?

A. The Great Bear Spring Water.

Q And what year did you take the water to
Syracuse?

A. Well, T don’t remember the day; I have it
here (indicating a paper).

Q Was it after you started in to supply the vil-
lagers of Fulton?

A. My impression is, it is within two years— two
or three years.

Q. And how was your water sent to Syracuse?

A. In tank cars— well, first off we bottled it at
first and afterwards we sent it in tank cars.

Q What, was the name of the concern selling the
water in Syracuse?

A. The Pure Water Supply Co.

Q Were you a member of that partnership?

A. Yes, sir.

Q. Did you sell yopr water at Syracuse under

e name of the “ Great Bear Spring Water?”

A. Yes, sir.

Q Was it ever known as anything else?

A. I never knew it as anything else.

Were you connected with any other partner-

ship?ar” su”se(luenf to the Syracuse co-partner-

A. Yes, sir.
Q Where?
A- In New York.

jq
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Q. And did you send your water from Fulton to
New York?

A. Yes.

Q. And did you sell your water in the market of
New York?

A. Yes.

Q. Under what name was it sold here?

A. “Great Bear Spring Co.’s water,” through the
Pure Water Supply Co., as I recollect it, at first.

Q. Do you mean ‘‘Great Bear Spring Water?”

A. Yes, sir; “Great Bear Spring Water.”

Q. Do you remember establishing the warehouse
in Jersey City?

A. Yes, sir.

Q. Were you connected with any other co-part-
nership firm for the sale of this water in any other
cities?

A. Yes, sir.

Q. Where?

A. In Albany.

Q. Any other city?

A. Well, we are established as a plant for alittle
while in Binghampton.

Q. Did you sell “Great Bear Spring Water” in
those cities?

A. Yes, sir.

Q. Do you know whether that was before or
after you came to New York?

A. Well, we got started in New York before we
opened up at Binghampton, or the Albany plant.

Q. Were you connected with the Philadelphia

branch?

A. I was not, at that time.

Q. Did you take an active part in the manage-
ment of the business for the sale of the water your-

self?
A. Not for the sale; no, sir.
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Cross-examination by Mr. Collins.

Q The principle spring of those you mention
was located on the farm of a man named Osgood,
was it not?

A. Yes, sir; that it was.

Q. And that was the one that was called ‘‘Bear
Spring” or “ Great Bear Spring?”

A. Well, some would call it that, and others
called several of them, any of those springs along
there were looked upon as the same quality of
water.

Q Yes, but I am speaking of the name?

A. Well, perhaps technically that might be so.

Q That is the one they called “Bear Spring.” or
“Great Bear Spring;?”

A. Yes. .

Q Every one didn’t call it by that name, did
they?
A. Any one that I heard did; I never heard i
called anything else since I knew it; since 1860.
Q@ Yi“asit not called the “ Osgood Spring?”
A. “Osgood Farm”—yes, I guess it was.
Q It was called “ Osgood Spring,” was it not?
A. Yes, sir; I guess perhaps it was.
Q Now, which was it, the “Bear Spring” ol
Great Bear Spring?”
A. T always called it “Great Bear,” because I
thought the lesser one was '“Bear Spring.”
Q. Youi idea was that the lesser one was called
ear Spiing; but that this being a big one, thal
was called “Great Bear Spring?”
A- Yes, sir; that is the idea.
Q How large was this spring?
to / ~ ~ ?°Uh°W was finished; after I go
pu acaison in it, we got from 400,000 to 500,-
gallons of water a day from it.
It was from that spring that the “Fulton
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Water Works Co.” pumped the water into the stand-
pipe for the city of Fulton, was it not?

A. Yes, sir.

Q. How far away from that spring were these
smaller ones?

A. Well, extending up until we tapped the supply;
that spring, as Fulton’s wants grew, I think about
two miles further up, that we took springs in along
to feed this' particular caison.

Q. But I want to know which ones were called
the Bear Springs?

A. Well, there was quite a number of them, and
really I suppose they were all “Bear Springs,” and
the big one was the “Great Bear Spring.”

Q. Well, the nearest one to the “Great Bear
Spring” that you thought was m the group, was
how near?

A. Well, there was a small one that we put a
caison to, first, that is perhaps 50 rods or maybe a
hundred rods. f

Q. In what direction, according to the pomts or
the compass?

A. South.

Q. Now, the next one?
A. The next one we took in, having a 1arge pio-

portion of the smallest springs that we mighthave
got some water from; we did not tap at all; 1 1
that was up more than a mile.

Q. In what direction?
"A. South.

Q. And then the next one?

A. Yes, sir; that is up not over 100 or 20 y
further south of that.

Q And the next one? .
. That is all the springs that we sunk caiso
for the Fulton supply. than

Q. You spoke of one, I think you said
a mile away— now, these are the ony one
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nected with the caisons for the water supply of
Fulton?

A. Yes, sir.

Q And those are the only ones that could fairly
come within the group known as “Bear Springs?”

Mr. Lichtenstein— This witness was called
for the purpose of testifying as to his
knowledge of the name of a certain
spring or springs. It does not seem to
me that it is at all material how these
springs were connected. The Judge
has the right to ask which particular
one was called or how they were con-
nected, and I object to the evidence as
immaterial.

The Court— I will take it.

By Mr. Collins.

Q. Those were the only ones that you heard were
connected, were they?

A. T should not think so.
Q Were they not the only ones that you ever
heard called “Bear Springs?”

A. T cannot recall my mind to that; I don’t rec-
ollect.

Q. If you cannot recall any other that you ever
heard called “Bear Springs,” you may say so.

A. Well, this is a good deal of it my own im-
pression or my own interpretation of the situation,
based on my impressions.

Q. Did you ever hear anybody, prior to 1885, call
~ny spring other than the one which you have des-
ignated as the “ Great Bear Spring,” by the name
of “Bear Spring?”

A1 dO not knOW that I ever dld; I cannot rec-
ollect.
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Q. Did you ever hear this large spring called
“The Great Bear Spring,” before 1885?

A. Yes, sir; oh,yes.

Q. When?

A. Why, all through my boyhood; it was known
then as the “Great Bear.”

Q. Was it not called the “Bear Spring?”

A. It was called both ways.

Q. Now, the water that you partners, calling
yourselves the “Pure Water Supply Co.,” took to
Syracuse, you bought from the Fulton W ater Works
Co., didn’t you?

A. Yes.

Q. And conveyed it to the city of Syracuse in a
pipe?

A. No, sir; in tank cars.

Q. Now, that I think you have not given me the
date, but in your affidavit in this cause, you said
that that was in the year 1890; is that the date
according to your recollection?

A. If in my affidavit I said it was 1890, it must
be right.

Q. (Reading). “Inthe year 1890 a co-partnership
was formed under the name of ‘Pure Water Supply
Co.,” of which I was a member, for the purpose of
shipping waters from said springs, and said co-
partnership entered into an agreement with the
Fulton Water Works Company, to purchase‘Great
Bear Spring Water’ and sell the same under that
name, and said co-partnership did thereafter con
duct the business of bottling and shipping ‘Grea
Bear Spring Water,” from Fulton to Syracuse an
to advertise ‘Great Bear Spring Water”— I read
that from your affidavit — is that correct?

A That is probably correct; I should thin 1

Q. You got that date when you made this affi
davit, from some reliable data, did you not?
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A. Yes, sir,

Q Now, you know of another spring in that
County, about three miles away or more, called
“Woodworth Spring,” don’t you?

Mr. Lichtenstein— I object to that as im-
material.,

The Court— There is no harm in that ques-

tion. Counsel just asks him if he
knows that spring.

A. T know there are several springs on the
“Woodworth” farm; there are several of them.

Q. And they are not in any way connected with
this system of which you have spoken?

A. Not by an iron pipe; no, sir.

Q And the water from these springs is piped
direct to the Delaware, Lackawanna and Western
Railroad station, called South Grandby, is it not?

Mr. Lichtenstein— I object to the question
as immaterial.

The Court — I will take it.

A. Yes, sir.

By Mr. Collins.

Q. And it is that water that is brought to Jersey

City in tank cars, and has been for many years, is
it not?

A. Yes, sir.

Q And sold by the “ Great Bear Spring Co.?”

A. Yes, sir.

Q. And the water that is shipped to Buffalo by
the Great Bear Spring Co. is taken from still an-

other spring, along the line of the Central Railway,
is it not?

A. Yes, sir.
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Q. I forget the name of it— what is the name of
that spring?

A. It is the same as the rest of them; the same
quality of water.
What farm is it on?
Oh, I don’t know; I don’t recollect.
How far away is that spring?
How far away from where?
From Fulton?
I should think five miles.
How far from the Great Bear Spring?
I should think three and a half miles—
perhaps that spring is three miles or three and a
half miles away, maybe.

Q. The spring itself is right near the station, is
it not?

A. Yes.

Q- What is the name of that station?

A. I don’t know that it has ever been named.

Q. Itis, I understand, a little station on the
Central Railroad?

A. Yes, sir.

Q. And from there the water is shipped by the
Great Bear Spring Co. to Buffalo, is it not?

A. Yes, sir.

Q. How far is this “Woodworth Spring” from

what is called the “ Great Bear Spring?”
A. The “Great Bear Spring”— why, two or three

POPOPOTO

or say three miles.

Q. And it is sold, both the water that is brought
from South Grandby, and the water that is brought
from this other station that you don’t know t e
name of, and which water is sent to Buffalo, is
sold by the defendant under the name of t e
“Great Bear Spring W ater,” is it not?

A. Yes, sir.
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Re-direct by Mr. Lichtenstein.

Q. You said that the “Woodworth Springs”
were not connected by pipes with the other springs
used by the Fulton Water Works Co.?

1 A. No, sir.
Q. Isit connected in any other way?
A. We were told it was.

Mr. Collins— I move that that should
be stricken out. I object to it.

Court— What do you mean by that, Mr.
Lichtenstein?

M. Lichtenstein— He says he was told that
it was—1I will consent to its being
stricken out.

0- The land along the Oswego River slopes from
south towards the north, does it not?

A. Yes, sir.

Q In what direction does the land slope?

A. Well, it is lowest near the river; the distance
from the east side of the river to the river is where

we have the series of “breasts” that yield up the
water.

Adjourned to Thursday, April 19th, 1906, at
10 A. M.

April 19, 1906.

Frederick A. Emerick, a witness produced in
behalf of the defendant, being duly sworn accord-
ing to law, on his oath saith:

Examined by Mr. Lichtenstein.

Q. Where do you live?
A- At Oswego, N. Y.

Q How long have you lived in Oswego County?
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All my life.
Did you ever live at Fulton?
I did.
When?
Why, from the time I was born, practically,
until twelve or thirteen years ago.

Q. And have you made a study of the mineral
water business?

A. I made a study of the spring and mineral
water business.

Q. In what particular form have you made a
study of springs?

A. Chiefly in Oswego County.

Q. And for what purpose?

A. Why, originally from an inborn interest in
springs. ..o

Q. Were you instrumental in organizing the
Public Water Works Company at Fulton?

A. T was.

Q. Do you recall what year that company was
organized in?
In 188s3.
And by whom?
Must I name all the incorporators?
No; were you one of the parties?
Yes, sir; I was one of the incorporators.
What was that company organized for?
For the purpose of supplying pure and who e
some water to the village of Fulton.

Q. Prior to the organization of this company,
had you examined any springs?

A. T had; a great many.

Q Will you describe to the Court, please,
those springs were, and what those springs wer

called? . . . nllp
A Do vou mean the particular springs in qu

O Or

POPEOPFOX

tion?
Q. Yes?
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A. Why, they were known as the Bear Springs,
or Great Bear Spring.

Q. And where were these springs located?

A. They are south of Fulton.

Q And how long have you known or have you
known springs in that locality called Bear Springs,
or Great Bear Springs?

A. Why, it is a boyhood matter; it would be
hard to say just how long.

Q. How old are you?

A. Fifty-four.

Q What springs were utilized in supplying
water to this village?

A. The springs lying on the Osgood farm and
the Connors farm.

Q. How* many springs were there there?

A. Tt would be very difficult to say; that is al-
ways a difficult question to answer.

Q. Why do you say it is difficult to answer that
question?

A. Well, there might be a hundred outcroppings
of water, and I presume there were, but there were
four or five which were more prominent; if you
please, it is a springy section.

Q Have you made a study of the entire section
around Fulton?

A. T have.

Q. Just describe the lay of the land and the
manner in which this water crops out?

A. Well, there is a ledge or height of land at a
point about five miles south of Fulton; that is the
high ground; it dips to the north and it dips to the
south; there are springs which crop out at that
point.

Q. Now, what point?

A. At a point five miles from Fulton; some crop
out at intervals, at a point two miles from Fulton;
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in that area, I presume, there is a hundred springs
or outcroppings of water.
Q. And is that a continuous chain of springs?

Mr.Cotlins—1I object to that question as
irrelevant. I do not understand the
question, “continuous chain of springs.”

I do not understand it.
10

Court— | will take it.
A. The springs appear at intervals in that district.

Mr. Lichtenstein.

Q. Between the high land that you have described
and a distance of two miles from Fulton?

A. Yes, sir.

Q. And that is where the springs end?

2Q A. That is where the springs end, there are none

beyond the five mile point south or the two mile
point north that I know of.

Q. What waters were used in supplying the vil-
lage of Fulton by the public Water Works Co.?

A ..The waters on the Osgood and Connors farm.

Q. Were there more than one spring used, or
only one spring used?

A. They were all used.

Q. How were they connected?

3q A. A portion of them were originally— originally

they were not connected on the surface or by means
of pipes, ionly by their natural arteries beneath the
surface.

Q. Did you sink caisons?

A. At first a caison.

Q. At different springs or outcroppings?

A. Right at one place.

Q. What was the water known as which was
sold by the Fulton Water Works Co.?

40 A. May I finish my answer?
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Q Yes?
A. T will say that taking the water from this
caison dried up all the springs.

By Mr. Collins.

Q. On the Osgood and Connors farm?
A. Yes, sir; with no pipe connection.

By Mr. Lichtenstein.

Q. Have you made a diagram of the location of
the general plan of the springs?

A. Yes, sir; I have got one.

Q Will you kindly describe that diagram?

A. Tt is drawn closely to a scale; I consider each
line or ruling of the paper a quarter of a mile; I
have located the village, now the city of Fulton, at
the north, giving its name under it; these points
marked “Fulton Water Works” we built a pump
house there which took water from a caison not
over thirty feet from the pump house; that caison
was located at a point where there was an outcrop-
ping of water on the so-called Connors property;
there were outcroppings of water on this Connors
property, and also a number on the Osgood property,
which is on this side of the line.

Q. Mark it?

A. T will mark it “ Osgood and Connors.”

Q. Go on?

A. There were at least half a dozen well defined
springs or outcroppings of water there, some of

em with a surface of several yards; we connected
our pumps to the water surface in this caison, the
one near the pump house; we pumped water needed

or the city supply from this caison, and the water
isappeared, if not entirely, largely from all the
rounding outcroppings, some of them we made
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were connected internally by their natural arteries.

This point here (indicating) which is about five
miles from Fulton— here is a five mile line and here
is a town line road, runs up here (indicating; ; this
line is the dividing line, the high point between
Fulton and the village of Phoenix further up; all of
the water rising anywhere in this country, and
there is a great deal of it, all dips this way towards
Fulton, towards the north, and the current of this
Oswego River is in this direction; there is a fall be-
tween the elevation of land near the pump house,
and a point near the town line road of fully ninety-
five feet; all the water from these outcroppings run
in this direction towards the north; the highest
point of land is here; there is here also a sort of
‘thogs-back” between this point, that is, between
the railroad and the vicinity of this railroad.

Q. As I understand the topography of the land
is such that there is a considerable elevation be-
tween these spring outcroppings and the river, is
that so?

A. NOo, sir; thisis the river, and the dip of theland,
the decline of the surface is from the heights towards
the river, and also from the height of land to this
point (indicating); it is quite 95 feet of a drop from
the five mile line to the pump house; there is a dip
towards the river and towards the town. Did you
subsequently acquire any land south of the village
of Fulton, and if so, where?

A. I bought a farm at this point (indicating),
known as the Keller farm; it is so shown on the di-
agram, which was 6,000 feet from the caison, prac-
tically a mile; I also bought a farm—

Q. You may describe what connection, it any,
were made? ) , ot

A. After sinking this first casion, from w
the Fulton Water Works took its supply of wa
more particularly for additional storage, in ca.
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fire, at a distance of about 500 feet, we sunk a
second caison, which also filled up with spring water;
I later acquired this Keller farm, upon which there
was also outcroppings of water, and I laid a twelve
inch vitrified pipe at grade for a distance of 6,000
feet connecting up the caisons which were sunk
upon that farm; that Keller farm.

In purchasing this Keller farm — this may be for-
eign to this case, but I will state it— in purchasing
this Keller farm, I also acquired the land upon which
the outlet from numerous springs in this direction
to the south, that is, the outlet to the river, giving
me by the law of riparian rights— interrupted—

Q. Never mind that?

A. Well, I bought that, and also the outlet into
the Oswego River to all of these springs lying to
the south.

I also bought the highest up or furthest spring
in this series of springs which was at a point near
the town line road.

Q. What was the name of the farm?

A. Ibought it of one Woodworth; all of these
springs were so located at increasing elevations that
by gravity they would all flow together at this
point (indicating the caison on the Connor farm),
they would all flow by gravity to that outlet.

At that time I was interested in and president of
the Fulton Water Works Co.—

By Mr. Collins.

Q. Do you mean then that the Fulton Water

Works Co. bought these Keller and Woodworth
farms?

A. Ibought them personally; but I, at that time,
practically owned the Fulton W aterworks Co.

>y Mr. Lichtenstein.

Q. Now, the water from these number of springs
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was it of the same general character as the water—

M:r. Collins— I object to the question as ir-
relevant.

, Mr. Lichtenstein— I will withdraw the
question.

Witness— I have not finished yet. I also
acquired a piece of property at this point
(indicating) of one King, upon which
there was no outcropping of water what-
ever. I bought it upon the theory—

Mr. Collins— I object to the theory.
Witness— Well, I bought it.

By Mr. Lichtenstein.
Q. For what purpose?

Mr. Collins— I object to the question as ir-
relevant.

A. T bought it upon the firm belief—

Court— What was the reason you boughtit?

A. Because of the connection between these

series of springs, the theory by which all these were
dried up from one point—

%" By Mr. Lichtenstein.

Q. Was there any other land acquired by you
aside from that you have described?

A. T also bought this land at this point (indicat-
ing). It was deeded to me by one named Brown
(marked Brown on the diagram).

Q. What was the full name of Mr. Brown?

A. Damuth Brown.

Q. Damuth farm was purchased for you by r-

4Q Brown?
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A. Yes, sir. I also bought fifty acres there
south of the five mile point and east of Chapman.
There was 150 acres of this Woodworth farm,
forty-six acres of the Brown and fifty of Chapman;
twelve acres, I believe, of King, 171 acres of the
Keller, and probably not more than five or six acres
apiece of the Osgood and Connors farms.

By the Court.

Q Now, you have on that diagram what is in-
tended to indicate a stream flowing into the Oswego
River?

A. Yes, sir.

Q. What supplied that stream of water, if you
know?

A. Springs.

Q. What springs?

A. The springs on this farm; a portion of them
are on this diagram.

Q. Then the springs that you bought south of
the Osgood line naturally fed that stream which
emptied into the river?

A. Yes, sir; some of them flowed directly to the
river— quite a number of them.

Q. The water that went into that stream was fed
by these springs?

A. Yes, sir.

Q So that before you begun operations none of
the water rising in these springs south of that
stream reached the Connors’ lot?

A- No, sir: that is, not on the surface.

Q Then did you take the water from the stream
or from the spring?

A. We took it from the caison.

Q Iknow; but when you got beyond the stream,

how did you get the water on the Keller farm?
A. From the caison.

Q- Under the stream?

40
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A. Well, ciisons adjacent to the stream.
Q. From the Keller springs down to the water
works, was there a pipe laid there?
A. A pipe was laid at grade for 6,000 feet.
Q. And ran under this little stream?
A. Yes, sir; it ran under this little stream to the
caison. We also—
10 Q. There is no pipe there yet?
A. No, sir.
Q. Then I don’t want anything that is not upon
the ground.
A. Very well sir.
Q. Now, the tract that you have marked “Dam-
uth” has some springs on it?
A. Yes, sir.
Q. Where does that water go now?
A. It follows this creek and empties into the
20 stream that runs into this river—it is calkd the
“Keller Creek.”
Q. Well, do you now get any water from the
Keller Springs by direct connection?
A. No, sir.
Q. You do not?
A. No, sir— of coarse the Fulton Water Works
do.
That is what I mean— how do they get it?
They get it through this pipe laid 6,000 feet.
I mean what you call the “Damuth track;
does that water go down to the town?

A. No, sir; not at present. -
Q. We are talking about tie thing as it is now.

A. No, sir; the town owns it, I may say that.

o0

30

Mr.Lichtenstein— | offer that diagram in

evidence.

Marked Exhibit D q.

40
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By M. Lichtenstein.

Q. After the organization of the Fulton Water
Works Co., were you interested in any concern in
Syracuse for the sale of water?

A. T was.

Q. And what was that a partnership or corpora-
tion?

A. Tt was a partnership.

Q. Composed of whom?

A. Composed of A. G. Gilbert, H. E. Nichols,
J. H. Case, and F. A. Emerick.

Q When was water from the springs that you
have described first sold in Fulton?

A. In 188s5.

Q. And when was it that you first started in to
sell water at Syracuse?

A. In July, 1890.

Q. Prior to the formation of this co-partnership,
was any Great Bear Spring Water shipped from
the springs to Syracuse for sale?

A. Why, it was shipped; I don’t know that it
was shipped for sale.

Q. Under what name was the water sold in
Syracuse?

A. “Great Bear Spring Water.”

Q. How did you come to start in to sell water at
Syracuse?

A. Well, by reason of the admiration expressed
for that water by the Syracuse people.

Q. How long did you continue in business at
Syracuse?

A. Six years.

Q. And was Great Bear Spring Water sold under
that name during all these years at that place?

A. It was.

Q. Was there any other co-partnership formed

or the sale of this water; if so, where?
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A. At Jersey City and New York.

Q. And were you a member of those firms?

A. T was.

Q. When was your local firpi established?

A. In 1893 or 1894.

Q. And under what name?

A. The “Pure Water Supply Co.”

Q. And you established your warehouse at Jersey
City?

A. Yes, sir.

Q. And do you recall what the extent of your
business was at the time, after you started in busi-
ness, say a year in Jersey City?

A. It was large, comparatively.

Q. You have no figures with you?

A. No, sir; I do not; I perhaps have the number
of cases shipped, if that is any indication.

Q. Mr. Estes I suppose can give that— now,
under what name was the water sold in this lo-
cality?

A. “Great Bear Spring Water.”

Q. How did you ship your water here?

A. In tank cars.

Q. Did you subsequently establish branches at
any other place. I mean of these co-partnerships?

A. Yes, sir; that or similar partnerships, one at
Binghampton, N. Y., and one at Albany, N. Y.

Q. And at these places, was the water sold under
the same name?

A. Under the same name at Philadelphia and at
Washington.

Q. Was it ever sold under any other name?

A. It was never sold under any other name.

Q. Do you recall the organization of the defend-
ant company under the laws of this State?

A. Yes, sir.

Q. And you were one of the incorporators?

A. Yes, sir; I was.
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Q And was the interests in these various co-
partnerships sold out to the New Jersey corporation?

A. They were.

Q Did these various co-partnerships acquire any
rights from the Fulton Water Works Co., and if
so, in what manner?

A. They were granted leases by the resolution
of the Board of the Fulton Waterworks Co. 10

Q Were you a member of the board of directors
of that company?
A. T was.

Q At the time these resolutions were passed?
A. Yes, sir.

Q Have 'you the minutes of that corporation
here?

A. Yes, sir; I have them here.

Q Just read that resolution right into the min-
utes? 20

A. There are a number.

Q Refer to the first resolution granting what-
ever rights were granted to these various co-part-
nerships?

A. They are uniform in each case.

Q. Read the first one?

A. Agreement made this twelfth day of January,
1897, between the Fulton W aterworks Co. of Fulton,

*Y., a corporation organized under the laws of
the State of New York, party of the first, and the 30

ure Water Supply Co., a partnership composed of
H. E. Nichols, H. G. Gilbert of Fulton; W. T.
Easterbrook, T. H. Wheeler of Orange, N. J., and

Emerick of Oswego, N. Y., doing business
a 50 Henderson street, Jersey City, N. J., and
elsewhere, party of the second, as follows: '
he party of the second part agrees to purchase
an sell exclusively within the territory hereafter
, the water pumped at Great Bear Spring by
party of the first part at Fulton, and the 40
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party of the first part agrees to sell and supply such
water to the party of the second part, or its succes-
sors, only for sale or use within such territory, to
wit: A radius of twenty-five miles from the City
Hall of said Jersey City.
Party of the first part also agrees not to increase
price beyond present maximum rate for 1,000 gal-
10 Tons without the consent of the party of the second
part. Water to be delivered from the water mains
at a convenient place for shipping by railroad in
the village of Fulton or at Oswego, N. Y. Pay-
ments to be made quarterly. This contract to con-
tinue solong only as second party shall be diligent and
prosecute its said business in said territory, as fully
as it can reasonably do, but shall not in any event
continue beyond 10 years from this date.
Second party shall sell such water under the
20 name of Great Bear Spring, and may use the trade-
mark as registered by such first party.

(Signed) Fulton Water Works Co.
By H. E. Nichols, Pres.

Also signed by F. A. Emerick, W. T. East-
erbrook, T. H. Wheeler, A. G. Gilbert
and H. E. Nichols.

Q. Give the page of the book?
30 A. Page 268.

Q. Now, you say there are other resolutions in
that book? .

A. There are other resolutions in this book o
he same purport.

Q. Turn to the various pages?

A. There are a number precisely like that, 6
ame wording, which relate to the different par
lerships.

Q. Give the date and the page?

40 A. Of each?
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Q. Yes? ! A T -
Court—1I think yon had better say with whom

the contracts are made.

A. There is one bearing January 12th, 1897,
which relates to Albany, and it is signed by the
Fulton Water Works Co.

10
By the Court.

Q They are all signed alike?

A. No, sir; they are not all signed alike.

Q They are all properly executed?

A. Yes, sir; they are all properly executed.

By Mr. Lichtenstein.

Q What page is that on?

A. Page 260.

Q. What is the next? 20
A. On page 273 we have another contract, or

rather another resolution, under date of May 3oth,
1808. :

Q. With whom?

A. It is between— may I read it so as to explain
it? '

Q. This is not of the same character of resolution
as the other, is it?

A. No, sir.

Q. This is a final resolution? 30

A. Yes, sir.

Q. Read it?

A. It is on page 273, dated May 3oth, 1898, 7
oclock, P. M.;the Board of Trustees met as per
call of Secretary; the call is shown here:

Present H. E. Nichols, F. A. Emerick, J. T.
auncey, A. G. Gilbert and Thomas Hunter, 2nd.
mutes of last meeting read and approved. The

ecretary read a proposed contract with the Great 40
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Bear Spring Oo. of Philadelphia, composed of T. H.
Wheeler, J. H. Emerick and F. A. Emerick, such
contract being similar to contracts made with sim-
ilar companies at Albany and Jersey City.

On motion of Mr. Gilbert the President was au-
thorized to execute the same on the part of this
company.

Application was made by the members of the
Great Bear Spring Company of Albany, Jersey City
and Philadelphia, for transfer of trade-mark (Great
Bear Spring) to them, on the ground that the value
of the same has been made by their effort and
expense, and that the same was made and filed by
the Fulton Water Works Company, at their re-
quest and for their benefit, and that the same is
of no legal value or use.

On motion of Mr. Hunter, seconded by Mr.
Chauncey, the President was authorized to make
such assignment and transfer upon payment to
this company of the expense incurred in making
and filing such trade-mark.

On motion the Board adjourned.

(Signed) F. A. Emerick, Secretary.

Mr. Lichtenstein— | offer the minute book
referring to these resolutions in evi
dence.

Marked Exhibit DIO.

Q. I show you the registry of the trade-mark by
the Fulton Waterworks Company, and ask you

if that is the trade-mark referred to in this resou
tion?

A. Yes, sir.

Mr. Lichtenstein— It 1S dated the seven
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teenth of September, 1894, numbered
25301, and issued to the Fulton Water
Works Company of Fulton, N. Y.

Court — Read the effective part.

A. (Reading) The trade-mark of said company
consists of the words “ Great Bear Spring.” These
words have generally been used as shown in ihe
accompanying fac-simile, in connection with a pic-
ture of a polar bear on a cake of ice, and the words
“Fulton, N. Y.” and “Pure Water Supply Co.”
These words have been formed of capital letters in
black, and have been grouped as illustrated.

The words “ Great Bear Spring” being arranged
in a curve over the picture of a bear, and the words
“Fulton, N. Y.” in a straight line immediately
under said picture, and the words “Pure Water

Supply Co.” in a straight line immediately under
the latter.

The style of lettering, the coloring thereof, and
the arrangement of the words and picture are not
important; such lettering, coloring and arrange-
ment of both words and picture may be greatly
varied. Also either or both of the last two lines of
words may be omitted, and the representation of
the bear may also be changed or omitted without
materially affecting the character of the trade-

mark, the essential feature of which is the words
“Great Bear Spring.”

Said essential feature of this trade-mark has been
continuously used in business by said corporation
since November 1st, 1905.

Mr. Lichtenstein— I offer that trade-mark
in evidence.

Mr. Col lins— It is of course a trade-mark

g0
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and as to the Fulton Water Works Com-
pany I think it is sufficiently proved.
I object to it on the ground that they
have not proved any transfer of it to
the defendant, and I also object to it as
no evidence of what was recited there of
a use of the trade-mark since November
1st, 1885. Its own date is A. D. 1894.

Court—1I think the paper is entitled to be
admitted— it may be marked in evi-
dence.

Marked Exhibit D 11.

By the Court.

Q. That is the trade-mark of the Fulton Water
20 Works Company?
A. Yes, sir.

By Mr. Lichtenstein.

Q, I show you three papers and ask you whether
they were executed by you as President of the Ful-
ton Water Works Company (handing papers to wit-
ness)?

A. They were.

Q. I show you a paper dated May, 1893, an

30 ask you whether that was signed by all the varn
members of the co-partnership spoken of and re er-
red to in the minutes that you have read?

A. Tt was.

b

Mr . Lichtenstein— The three papers are al
alike and of the same date. Theyar

each dated May 3oth, 1898.

Q. AH of these co-partnerships for Alibany, Phila'
40 de]phia and Jersey City, were they KnOwn as the
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“Great Bear Spring Company,” as referred to in
these papers?

A. They were.

Q. But not incorporated?

A. Not incorporated.

M:.Lichtenstein— 1 oOffer these papers in
evidence.

Paper referring to Albany co-partnership
marked Exhibit D 12.

Paper referring to Jersey City co-partner-
ship marked Exhibit D 13.

Paper referring to Philadelphia co-partner-
ship marked Exhibit D 14.

Court—Are they all executed in the same
way?

M:.Lichtenstein— They are all executed in
the same way; the one marked Exhibit
D 12 is to the same effect, but executed
to the Great Bear Spring Co. of Albany;
the one marked Exhibit D 13 is to the
same effect, but executed to the Great
Bear Spring Co. of Jersey City, and the
one marked Exhibit D 14 is to the same
effect, but executed to the Great Bear
Spring Co. of Philadelphia, Pa.

€our ¢ — One of them should be copied into
the record as sample of the rest.

Know A1l Men By These Presents,
That the Pulton Water Works Company,
of Pulton, New York, a corporation organ-
ized under the laws of the State of New
York, for a valuable consideration to it duly
paid does hereby assign and transfer unto
the Great Bear Spring Company of Albany,

30
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New York, the right to use, and traffic in
water under, the name “Great Bear
Spring,” in connection with a picture of a
polar bear, as the same have generally been
used by the Fulton Water Works Company
or otherwise as a trade-mark and to use,
and traffic in water under the trade-maik
“Great Bear Spring” in connection with a
picture of a polar bear, registered and
mentioned in Certificate of Registration in
the United State Patent Office No. 25391,
bearing date the 23rd day of October,
1894.

In Witness Whereof, the Fulton Water
Works Company, has caused these presents
to be signed by its President and its cor-
porate seal to be hereunto affixed this 3oth

20 day of May, 1898.
The Fulton Water Works
[Seal— Fulton Water Company,
Works Company, Fui By F. A. Emerick ,
ton, N. Y.] President.

Mr. Lichtenstein— I have an assignment
of ail the individuals of these various
co-partnerships to the New Jersey cor
poration and assigns all the propery,
good-will and trade-marks of the sev-
eral co-partnerships doing business un er
the name of “ Great Bear Spring Co. o
Jersey City, N. J., New York, Brook-
lyn, Albany and Troy, N. Y., an 4
Philadelphia, Pa., and I offer that PaPe
in evidence.

Tv/r*wa irwiVkif. D 15 and reads as follows.

30

KnowAll Men By These Presents, That
40 we, Fred A. Emerick, Fred A. Emeric ,
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agent, and George B. Sloan, Jr., of Oswego,
N. Y., Arthur G. Gilbert and Henry E.
Nichols of Fulton N. Y., John H. Emerick
of Philadelphia Pa., ThomasH. Wheeler,
and William T. Easterbrook of East
Orange, N. J., of the first part, for and in
consideration of the sum of fifty-five thous-
and dollars ($55,000.00), lawful money of
the United States, to them in hand paid,
at or before the ensealing and delivery of
these presents by Great Bear Spring Com-
panj, a corporation duly formed and organ-
ized under the laws of the State of New
Jersey, of the second part, the receipt
whereof is hereby acknowledged, has bar-
gained and sold, and by these presents
doth grant and convey unto the said party
of the second part, its successors and
assigns, all the plants, property, assets,
good-will and trade-marks of the several
co-partnerships doing business under name
and style of Great Bear Spring Company,
at Jersey City, N. .J., New York, Brook-
lyn, Albany and Troy, N. YV, and at Phil-
adelphia, Pa. and other places contiguous
to said places, the above named parties of
the first part being all of the co-partners of
said several co-partnerships, whose several
individual interests in the whole thereof,
they have agreed upon, to be as follows’
viz.. Fred A. Emerick $15,000., Agt.
$5,000, Thomas H. Wheeler $10,000.,
George B. Sloan Jr. $5,000, John H.
Emerick $15,000, William T. Easterbrook

, 00 Arthur G. Gilbert $5,000 and
Henry E. Nichols $5,000 all of whom have
accepted the capital stock in the corpo-
ration of the second party, in the amounts

20

00

40



270

as above stated in full of the purchase
price of said property &c. as above recited.
To have and to hold the same unto the
said party of the second part, its successors
and assigns forever.

Arid we do covenant to and with the
said party of the second part, that we are
the owners and have the right to sell and
transfer the said property, and will defend
the same against any person or persons
whomsoever claiming the same.

In Witness Whereof, we have hereun-
to set our hands and seals the 1st day of
May, in the year of our Lord one thousand
eight hundred and ninety-nine.

Fred A. Emerick, 1.s.]
Fred.A. Emerick,

N

In the presence of Agent [L s.]
Henry E. Nichols, [1.s.]
Arthur G. Gilbert, [l.s.]
George B. Sloan,Jr.,[l1.s.]
John H. Emerick, [1.5s.]
T. H. Wheeler, [1-s-]
W. T. Easterbrook. [1.s.]

Q. Before coming to Jersey City, did you inves-
30 tigate as to the water companies, that were doing
business in this locality and elsewhere?

A. Yes, sir.
Q. Did you make any extensive investigation. e
A. Idid

Q. Did you find that the Bear Lithia Springp

was selling water in this locality?
A. In what manner do you mean?
Q. What did you find out?

A. T never saw any of their water offere
40
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sale here; I have seen it advertised; I had seen it
advertised.

Q. What was the first you saw of that water on
the market?

A. I may have seen it in the drug store windows
possibly, but I don’t know that even.

Q. The advertisements that you saw, were they
to the effect that it was a water of medicinal quali-
ties or a table water?

A. A water of medicinal qualities always.

Q. Do you know who originated the plan of sell-
ing water in return packages?

A. T am afraid I shall have to plead guilty to
that.

Q. Will you tell us what you did in that connec-
tion in that business at first?

A. T first suggested it to Mr. Gilbert and to Mr.
Nichols.

Q. Was there any water on the market at that
time, which was sold in bottles and the bottles to
be returned?

A. No spring water to my knowledge.

By Ur. Collins.

Q. The question was, was there any water sold
in that way?

A. Not in the manner we sold it.
By Ur. Lichtenstein.

Q. What sort of bottle did you first use?

A. I don’t know that there was any; I do not
pro ess to know what may be going on all over the

orld; I did not go abroad to see.

used?What ~  the Character of the bottle you first

~A. The character of the bottle we are using to-

Q- That is the glass-stoppered bottle?

20

40
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A. It is a glass-stoppered bottle from Gilbert’s
original design.

Gross-examination by Mr. Collins.

Q. You made an affidavit that is filed here in
the cause, and you said in that affidavit that it was
about the year 1884 that the advisability of the
adoption of the Great Bear Springs and the source
from which the supply came occurred to you; you
testify to it that the company was organized in
1883; how did you get the date?

A. Why, I think I have the exact date here, Mr.
Collins; you will find it in that book.

Q. December 28th, 1S83?

A. Yes, sir; December 28th, 1883; it was very
late in 1883.

Q. The minute book will show that the company
was organized on December 28th, 18837

A. Yes, sir; it will show that the company was
organized on December 28th, 1883.

Q. Now, were all these farms which you say
you acquired taken in your own individual name?

A. Not all of them.,

Q. Not all the property?

A. No, sir.

Q. The Connor and Osgood farms; whose name
was that taken in?

A. Not in my name; I am unable to say, but
possibly Mr. Moffett’s.

Q. Was not the title eventually vested in the
Fulton Water Works Co.?

A. Yes, sir.

Q. So that the Osgood and the Connor property
became vested and still remains vested in the Fulton
Water Works Co.?

A. Yes, sir.

Q. I think you said that you took title to the

Keeler property?
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A. T did.

Q. Did you eventually convey that to the Fulton
Water Works Co. ?

A. I did; I was President of the Fulton Water
Works Co. at the time.

Q So that you took title for the Fulton Water
Works Co ?

A. In their interest; yes, sir.

Q. When was that Keeler property purchased?

A. T thought I had everything down here, but I
do not believe I have got that, Mr. Collins.

Q Was it soon after the Connor and the Osgood
farms were purchased?

A. No, sir; it was some time; some years after
that.

Q. Some years after?

A. Yes, sir.

Q. Won’t the minute book show?

A. I do not think it does; I held it myself, for a
long time, you know; I recollect that I carried the
title; the title was in my name for some time.

Q But really in the interests of the company?

A. Weil, I won’t be sure of my first statement

ere; I don t know but that it was transferred very
soon but I do not recall the date, but I know I took

e title originally, and transferred it to the water
company.

Q. When was the tyvelve inch vitrified pipe laid,
connecting the caison you sunk on the Keeler prop-

erty, with the Osgood caison?
A. In 1899.

A wren " aS ProPerty purchased?
« hy, it must have been about that time; I
nave no memorandum.

Q. About 1899?

o Thb? i 18" ’ 18hould think it was.
1 a I think you said was in your name also?
es, sir.

20

40
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Q. In whose name is the title now?

A. The Fulton Water Works Co.; that is, it went
to them, but what they may have done in the last
number of years, I do not know.

Q. You bought it for the Fulton Water Works
Co.?

A. Yes, sir; I bought it for the Fulton Water
Works Co.

Q. When was the “Damuth” farm purchased by
Mr. Brown?

A . I haven’t that date?

Q. Cannot you tell whether it was before or after
the King purchase?

Oh, it was after the King purchase.

. And in whose name is that title now?

The Great Bear Spring Co.

The Great Bear Spring Co.?

Yes, sir.

When was the *Woodworth” farm purchased!*
Well, I should say in about 1898 or. 1899.

>

> OF OB O

Mr. co11ins— I have a copy of the deed from
Woodworth to you dated May 13th,

1899; it is a certified copy.

Q. And that property you transferred January
27th, 1900, to the Great Bear Spring Co., a cor

30 Porati°n of N. J., did you not?

A. Yes sir.

Q. And you bought it for the company?

A. Yes, sir; it was first offered to the
*Water Works Co. , Va

Q. And they did not want it, or did no

A. They voted upon the proposition tota ei o

Q. And voted against it?

A. They voted against it at that time.

Q. And you bought it for the Great Beai p
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A. Yes, sir; I bought it for the Great Bear
Spring Co.

Q When was the “Chapman” farm purchased?

A. Well, some time after the Woodworth farm;
I cannot give you the date.

Q That title was taken in your name also?

A. T would not he positive about that now.

Q. But in whosesoever name it w"as taken in, it
was for the Great Bear Spring Co.?

A. Yes, sir.

Q. And is now owned by them?

A. Yes, sir.

Q. These documents marked Exhibits D 12, D 13
and D 14 they are all alike, excepting as to the
names; they are dated in May, 1898— when were
they actually signed— they bear your signature, do
they not?

A. Well, they were signed recently; somewhat
recently.

Q. About when?

A. I cannot give the date, but.they were signed
since this suit was brought.

Q Since this suit was brought?
A. Yes, sir.

on

Q. The other paper which bears date in 1899, .

and which was marked Exhibit D 15, when was
that signed?

A. That was signed at the time of its date.

. Were these minutes actually written at that
time, m May, 1898?

» A YeS. Sir; they were in the book at that
«me, probably the next day.

Q. These papers marked Exhibits D 12, D 13 and
sayj aTe been «mcuted since the suit began, you

A- Yes, sir.

Q- In order to conform to the minutes?

40
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A. Yes, sir; for convenience to avoid bringing
this book here.

Q. Well, not recently— let us put it exactly as it
is— the minutes are an authority to make an assign-
ment and the documents purport to be the assign-
ment, do they not?

A. Well, I don’t know about that.

Q. The minutes authorize an assignment and the
documents purport to be the assignment— that isa
fact, is it not?

A. Yes, sir*

Q. How near is the closest caison on the Keeler
farm to the Keeler creek?

A. Ten feet, I should say; it might be thirty feet,
but it is very close.

Q. You said that some of the springs near the
five mile limit discharge directly into the Oswego
River— that is true, is it?

A. I don’t think that I did say that, but however
I am willing to admit it; Xdon’t think it is in evi
dence though.

Q. You did say it?

A. I did— excepting the five mile limit; X do not
think I mentioned that.

Q. Oh, you did not mean that, but up in that
vicinity?

A. Yes, sir.

Q. Does not that one on the woodworth Farm
do that?

A. Well, the Woodworth Spring does that.

Q. Empties into the Oswego River?

A. Yes, sir. ’

Q. Mr. Gilbert did not give the names exactl
right, and did not know the names of the stations,
so I will get the facts from you, if you can give
them— the water that is pumped from the springs
on the Damuth land, which is nearer the en ra
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Railroad, is shipped west by your company to Buf-
falo, is it not? 1

A. It is shipped to Buffalo.

Q. From what station?

A. From “ Great Bear;” the railroad people fin-
ally called it “Great Bear.”

Q. And the water from the Woodworth Spring is
piped to Grandby? jq

A. South Grandby.

Q And from there shipped to Jersey City?

A. Yes, sir; and other points.

Q. And it is the water you sell here in Jersey
City and New York?

A. Yes, sir.

Q. Some of the water from the “Damuth” farm
is shipped to New York on the Central Railroad, is
it not?

A. Yes, sir. 2Q

Q. Jersey City I mean, not New York?

A. Yes, sir; to New York City.

Q I call your attention to page 53 of the minute
book, m which there is a contract between the
Fulton Y' ater Works Company and the contracting
firm for the building of their works, is there not?

A. Yes, sir.

Q. And on page 65, the specification commences

o that contract and appears in the minutes?
A. T know those are in the book, yes. 2Q
Q. Does not that specification read as follows?

Mr. Lichtenstein — I object to this line of
examination as not cross-examination.
I do not know that the Judge has any
right to use any other parts of the book
in question, except those that were re-
ferred to on direct examination.

Cour t — I will admit it.
40
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Mr. Co11ins— (Reading) “Fulton Water
Works Company specications.

First source of supply. Water will be taken
from springs located at what is known as
the “Connors lot” and “ Osgood farm,”
and conducted from the various springs
through a vitrified drain pipe into a
well or storing basin, not less than
twenty feet in diameter and twenty
feet deep, or its equivalent. Said well
to be welled up with a dry stone wall to
admit of percolation of the water at the
bottom, and with a cement wall at the
top to percolate surface water.”

It is dated July 23d, 1885?
Yes, sir.

That is right?

Yes, sir.

>o o

Re-direct by Mr. Lichtenstein.

Q. All this land on which these various streams
on the high land are situated, what are they known
as, the natural clear springs; what are the farms
known as?

A. It is a plateau, an elevated plateau.

Q. Are they known by any particular name?

A. Yes; “as the Great Bear farms.”

Q. How long have they been known as the Great
Bear farms?

A. I cannot answer that; I can answer when
first knew them by that name.

Q. How long have they been known as the Great
Bear farms, so far as your knowledge goes— I am
speaking now of the farms owned by the Great ear
Spring Company?

A. I think about 1899, when I first heard the
called that name.
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Q. Is there anything more you desire to say?

A. Tt seems to me in justice I should say some-
thing. Now, permitting the reading of this con-
tract or specifications— I will say that these specifi-
cations were not followed in the building of the
Fulton Water Works Company in any particular—

Farther cross-examination by Mr. Collins. 10

Q. The mechanical part of that, you mean?

A. No, sir; they were really a dead letter al-
together.

Q How deep are your caisons on the Keeler
farm?

A. T have no caisons on the Keeler farm.

Q. Well, the Fulton Water Works Company?

A. Why, probably not more than ten feet; there
are two of them, and I think one is a little deeper
and one is a little shorter. 20

GI Do they draw down the water from the creek?

A. They do from one branch of it; yes, sir.

Q Your company does not now, and has not for
years, taken water from the Fulton Water Works
Company?

A. No, sir.

Q. I will refresh your memory; you were uncer-
tain in who took the title for the Fulton Water

orks Co. of the Osgood farm; I show you a certi-
fied copy of a deed dated the e6th of May, 1885, 30
fé‘(())rgl Calvin Osgood and wife to Hind, Lovett &

A. Yes, sir.

now?That ~ COrrect; do y°u recollect that deed

r .|, recad " at those people were the contractors,
if ¢ ?rf°” w”° ~°°b that deed or in whose name

IIEIUN Kt % : . 1
%geallg’ g%( a%ead‘.ﬁnow t* a1 right; I know it b(\]

40
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By Mr. Collins.

Q. This conveys the *right to take all the water
from the spring known as Bear Spring, and all
the other springs located on the farm of said party
of the first between the highway and the Osgood
farm;” is that correct?

A. If you say it is a copy, I am ready to believe

1 Q. You state you knew it by heart;is that right,
according to your memory?

A. T knew it was purchased.

Q. What I read to you, is that correct? Have I
read it right, do you think?

A. I think so; yes, sir.

Q. Do you identify that as one of the Fulton
Water Works Co.’s deals?

A. Yes, sir.

Mr. Co11ins — Page forty-seven of the min-
ute book, which has been referred to by
the witness under date of July 23rd,
1885, contracted between the Village of
Fulton with the Fulton Water Works
Company provides “that the water to
supply the mains is to be derived from
the springs and streams upon what is
known as the Connors farm and the
farm of Calvin S. Osgood, just south ol

said village.”

Etlis L. A1arich, a witness produced in behalf
of the defendant, being duly sworn according O
law, on his oath saith:

Examined by Mr. Lichtenstein.

Q. You are a lawyer in New York City?

Q. And were you requested to purchase water

40 from the Bear Lithia Bear Springs Co..
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A. T was.

Q I show you three bottles and ask you whether
you purchased this water, and if so, when and un-
der what circumstances (handing witness bottle)?

A. On the 12th of April I telephoned to the Bear
Lithia Springs Co.’s warehouse in New York, ask-
ing them to deliver to me a dozen bottles of their
sparkling water the following morning, and on the
13th of April a dozen bottles were delivered of
which these are three; I gave them $1.80 for the
dozen bottles and I produce the receipt.

Q Is this the receipt you received from whom?

A. From the driver who delivered the water.

M. Lichtenstein— I offer in.evidence the
receipt.

Marked Exhibit D 16.
Q. Did you initial each bottle as you received it?
A. Yes, sir.

Q What warehouse did you telephone to?
A. To the warehouse of the Bear Springs Lithia

Q On 11th avenue?

A. Yes, sir; on 11th avenue; No. 467 11th av-
enue.

Mr. Lichtenstein — I offer the bottle with
the label on it in evidence.

Marked Exhibit D 17.

N> Cross-examination.

a witness produced in be-
ding duly sworn according

Examined by Mr. Zichtemtein.

Q What is your profession?

30
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A. Professor of Analytical Chemistry in Stevens
Institute of Technology.

Q. How long have you been connected with
Stevens Institute?

A. Thirty-two years.

Q. Have you made a special study of the analysis
of waters?

A. Yes, sir.

Q. And for how many years?

A. Twenty-five years.

Q. How many specimens of water have you, an-
alyzed?

A. Hundreds and thousands probably.

Q. Were you requested to analyze water by the
Great Bear Spring Co.?

A. Yes, sir.

Q. Did you analyze any water for them?

A. I analyzed some water they wished me o
secure of the Bear Lithia Springs Co.

Q. Where did you secure the water from?

A. From their headquarters at their office
Eleventh avenue. ) ]

Q. In what manner did you procure it?

A. I sent my messenger and secured ahalf gallon
bottle under seal, which I submitted to analysis.

G. When did you analyze the water?

A. Between the 13th of this month and yes

Q. What is the result of your analysis o
water? »9

You mean the chemical statement.

Yes?
Do you want this read, this report read.
Yes?
Or just a summary?
Bead it?
“According to instructions
samples in the market of the Bear i ia

>0 PO PO B

secured

Springs
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Co.’s water, and made a comparative chemical an-
alysis of the same.”

By Mr. Collins.

Q A quantitative analysis?

A. Yes, sir; a quantitative analysis. “ The spec-
ial—

10
By the Court.

Q. Give the result of your analysis?

A. The principal object was to ascertain the
amount of lithium salts—

Q. What was the result of your analysis in that
respect?

A. I found the amount of lithium chloride to be
present— the amount to be ten thousandths of one
part in one million parts of water.

20

By Mr. Lichtenstein.

Q. How many gallons of water did you use in
making this test?

A. One and one-half gallons.

Court What does that mean— you started in
to have him make a statement, then you
stop him and now you just ask him a
single question?

Mr. Lichtenstein— That is all I want to 30
know; to ascertain the amount of lithium
salts in the water.

By the Court.

Q Is that all you wanted to get?
A. And thetotal solids that I found in the water.

By Mr. Lichtenstein.

Q- What did you find such total solids to be? 40
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A. 81 parts in a million part of water; about four
grains in half a gallon.

Q. Is it proper to call a water containing the
quantity of lithium salts that this water contains,
a lithia water?

Mr .Collins— I object to that as immaterial
and incompetent.

Objection sustained.

By Mr. Lichtenstein.

Q. How many grains do you say there was in the
water?

A. T used a gallon and a half of water in making
my analysis; it is quite a large amount of water.

Q. And what did you find?

2Q A. Ten-thousandths of one part in one million

parts of water; I can state it a little plainer if you
will take it in grains per gallon.

Q. Do that, please?

A. That would correspond to five ten-thousandths
ofione grain.

Q. In a gallon of 'water?

A. Yes, sir; in a gallon of water; a U. S. gallon.

By Mr. Collins.

30 Q. 81 solid parts in a million is a very low pro-
portion, is it not?
A. Yes, sir; it corresponds to about four grains
to half a gallon.
By Mr. Lichtenstein.

Is the water that you analyzed a lithia water.

Mr. Collins— I object to that question.

40 Court— What do you mean by a lithia water?
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By Mr. Lichtenstein.

Q How are waters classified and how are they
named?

A. Well, there you go.

Q. By chemists and the profession generally?

A. Well, it is a pretty broad question for the
reason that there are different ways of classifying
water; the medical profession will classify them one
way, and as they claim they should be; I do not
think we classify them other than as carbonate
waters or alkaline waters or sulphonated waters, &c

Q Are the waters not classified according to the

quantity of the chief salts present in the water by
chemists?
A. Yes, sir.

Gross-examination by Mr. Collins.

Q. You do not mean to say, Prof. Stillman, that
the lithium was present in the natural water as
lithium chloride, do you?

A. No, sir; that is to say, Judge Collins, that
that is the usual form in which the profession says
that lithium exists in the lithium waters.

Q. Did you get it in that form by means of your
analysis?

A. We get it in the form of a sulphate; we get
t e sulphates and then calculate the chloride in it.

in 4°U" ~ ky your chemical operation into
in chlorid ~ en calculate that as the equivalent

w  n.TefuSY’ our chemical analysis
. I’6 sul?hates and then we calculate the
equivalent m chlorides.

the”amn U _analyzed other water to determine
amount of lithium salts in them?
yes, Sir.

Q Now, what is the largest amount of lithium

10

30
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salts you ever found in any water that you knew to
be a natural water?

Mr. Lichtenstein—1I object to the question
as immaterial. The question before the
Court here is the quantity of lithium in
this particular water, not any other
waters.

Objection sustained.

John C. Sparks, a witness produced in behalf of

the defendant, being duly sworn according to law,

on his oath saith:

Examined by Mv. Lichtenstein.

PO P ONO PO O

What is your business?

I am an analytical chemist and water expert.
Have you a place of business in this locality?
Yes, sir.

Whereabouts?

16 Beaver street, New York.

Where were you educated for your professiong
The London University.

Any other places? .
The Imperial Institute, and P— — Techmca

Institute; a Fellow of the Chemical Society, a mem-
ber of the American Chemical Society, and a mem

30 her of the Society of Chemical Industry.

Q.
A.
0.
A.

What is your chief work?

My chief work is water analysis.

And by whom are you employed?

I am one of the experts for the State andc J

of New York; I have been employed as an exper
for the city of Philadelphia, Pa., the city of Catas
auqua, Pa., and I am the official chem”t for
refrigerating tradein regard to water, an j
for the bottling trade and distilled liquor ’
40 am expert also for the city of Mereida, an
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Mexico, for various counties in Pennsylvania and
New York, the official chemist for the ice trust and
the whiskey trust, and for agreat many other water
companies.

Q Are you a member of any chemical societies in
this country?

A. Tam a member of the American Chemical
Society and the Society of Chemical Industry.

Q Have you published works on water?

A. A great many in the technical papers.

Q Were you requested by the Great Bear Spring
Co. to make an analysis of water?

A. T was.

Q What water did you make an analysis of?

A. Of the Bear Lithia water; a water put up by
the Bear Lithia Springs Co.

Q. Where did you obtain that water, and in what
manner?

A. T bought that water from the office on New
street, I think No. 26.

Q. I show you a receipt, is that the receipt you
obtained?

A. Ttis.

Q Did you receive the original package of water?

A. Tdid.

Q. And was that water under your charge and
control from the time you received it until the time
you made your analysis?

A. Tt was.

Q '"What kind of an analysis did you make?

A. I made a full quantitative and qualitative an-
alysis.

Q. I show you a certificate of analysis, and ask
you whether that is the result of your investigation
as Ko tI}’l[iS' particular water (handing witness paper)?

. It is.

Q Will you just read it right into the record?

jq

oq

40
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A. Sample of water marked “Bear Lithia Wat-
er,” bought from the Bear Lithia Springs Co.

““Lithium Chloride.....cccecoveereerrernnneen. Trace
“Sodium Chloride . ... ... ... 126
“Sodium Nitrate....ccceeeuennen. 1.01
“Sodium Bicarbonate........cceeueeunen.en. 10.26
“Potassium Chloride......cccueeevveernvrennnen. 3.28
“Calcium Bicarbonate......ccoueeeuneeneee.. 69.18
“Magnesium Bicarbonate ................. 64.12
“Iron Oxide & Alumina.........ccccueeueennee 0.012
“Silica. . eereeenieene 12.83
“Free Ammonia ................ .0.021
“Albuminoid Ammonia......cceceeeuerenennns 0.037
“Nitrogen as Nitrates .......ccccceveeveenee. 0.022
“Nitrogen as Nitrates.......ccocceevenneen. Trace
“Oxygen required........ s e e eeeereeeeeneenaes 0.621”

Q. The total quantity of solids was how much?

A. 161.952.

Q. Now, have you reduced the quantities of the
various ingredients to grains, parts per gallon?

A. Yes, sir.

Q. Give us the result of that, please?

Mr. Collins— State the kind of gallon.

A. U. S. Gallon; —- grains per U. S. Gallon.

30 “Lithium Chloride .................Trace
“Sodium Chloride..................... L 0.061
“Sodium Nitrate. .... .evcevveeveenen. 0.059
“Sodium Bicarbonate.............. .. 0.601
“Potassium Chloride.......ccccveeuveenneneen. 0.193
“Calcium Bicarbonate .. ............. 4.054
“ Magnesium Bicarbonate..................... 3.757
“Iron Oxide & Alumina......................
CSIIICA e iitreereeerreeeree e eeerre e e e eeeeae e O*752”

40 Q. The total amount of solids per gallon is what?
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A. The total solids were 9.478 grains per gallon.

Q What is the smallest quantity that can be
measured in, your profession?

A. About a thousandth of one part per million,
that is about the smallest.

Q And there was less than that amount of
lithium in that water?

A. There was an immeasureable amount of
lithium in the water I tested.

Mr. Lichtenstein — I offer that certificate of
analysis in evidence.

Marked Exhibit D 18.

Q What quantity of water did you use in your
test?

A. T used altogether, about three gallons.

Q Is that alarge amount of water to use in a
test of that kind?

A. That is about the usual amount; it is a large
amount; you could analyze the water on less.

Gross-examination by Mr. Collins.

Q You purchased a crate of half gallon bottles
of still water?

A. Yes, sir; I did.

Q How many bottles were there?

A. I think eight.

Q What is the difference between thp U. S. gal-
lon, and the Imperial gallon?

A. The difference is the size of the gallon An

lon”~8g2gra7nd”00° g™inSand ** U'S' * *
Q What is your age?
A. Twenty-nine.

w ataX t!~ ~# the'chem- ©* ~ -me
A. Yes, sir.
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Q You did not name them?

A. Oh, I named a lot of them, I think.

Q. Not water companies—I want to know
whether you did name them or not?

A. I named a few.

Q. Describe what you did in attempting to
determine the amount of lithium in the Bear Lithia
Water? ,

A. T took—now, this is technical and you wil
have to follow the detail.

Q. Give it technical?

A. T took two thousand cubic centre-metres ol
water and added a few drops of hydrochloric acid
and reduced the whole thing to dryness, added
hydrochloric acid and redried it in a platinum vessel,
thereby making the silica insoluble. I wish
to get rid of the silica. I then re-dissolve this
matter all that was soluble, filtering out what was
insoluble, the insoluble matter being silica® The
filtrate contained the matter that was soluble,
sides lime. Chemical analysis is a ™ «
elimination and one has to eliminate the salts t
would get into the way of the determm » *
whatever you wish to determine.
barium chloride to precipitate the sulpha
base of the salts present. This W * * «
rated by means of filtenzation an was the
and the amount of sulphates determi
amount of barium sulphates that was collected”
The filtrate is then treated With hanu M *
get rid of the magnesia, and the prec p
nesiais taken out in the same way exact
out giving the parts, the detai s.
sary to precipitate the calcium and
do this ammonia, amonium car o determ-
is used. It is very important, in a hth nA
ination, that this process shall be rep

and to

40 twice. Now, to make sure, I repeated it three
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soas to get rid of all the barium and all the calcium.
And it is also important that the: quantity of the
solution shall be kept down as low as possible, so
thit any magnesium that was not precipitated with
the barium hydrate will come down.

Having got the water from which the silica and
the isulphate barium and calcium is removed, the
last filtrate from the determination in which the
ammonia, amonium and oxalate and carbonate is
used is allowed to flow into a platinum dish and
dried, a few drops of hydrochloric acid being added.
The platinum dish weighed and the solid matter
represents the amount of chlorides of potassium,
sodium and lithium.

The lithium is separated from the combined salts
by the standard method which is the “Gooch”
method, dependent on the fact that the chloride of
lithium is soluble in amyl alcohol, whereas the other
chlorides are not soluble to any degree.

The water is almost entirely driven off and amyl
alcohol added, not more than thirty cubic centre-
metres. Then the amyl alcohol is boiled and the
water driven off until there are about fifteen cubic
centre-metres of the solution left, when it is fil-
tered into a platinum dish with amyl alcohol and
the filtrate treated with a drop of sulphuric acid dried
and heated and dried,and the result is the sulphate of
lithium. It is easy to determine the sulphate of
lithium from the chloride of lithium, and you have
then the means by which you could determine the
chloride of lithium contained in the water. The

chloride is more insoluble and more volatile than
the sulphate.

, correction has to be made for the partial solu-
V ~*5P°"assiuni. And the chlorides in amyl al-
co o0 dependent on the amount of amyl alcohol

10
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used. Using the quantities that I have stated, it is
about seventeen ten-thousandths of a gramme.

By Mr. Collins.

Q. How many parts per gallon is that?

A. It all depends on how much water you take.

Q. Seventeen ten-thousandths of a gramme, is
how many?

A. It all depends on how many cubic centre-
metres you start with.

Q. How many is seventeen ten-thousandths of a
gramme to a million gallons, that is my question?

A. That would be seventeen parts in a million.

Q. Assuming the amount of lithium stated by
Prof. Stillman in your presence here this morning,
in a million parts, how would your correction com-
pare with that?

A. It all depends on how much water you take
to start with; you cannot compare two things that
are entirely unalike.

Q. Compare it with the parts of a million?

A. How much water did he use?

Q. One gallon and a half?

A. I will tell you in a minute. It will make a
difference of about 17/100 of a part per million,
that is, taking a gallon and a half of water.

Q. And how much lithium did Prof. Stillman say
was present?

A. Well, you can probably tell me that, I do no
have to remember. Well, as a matter of factl
think he said ten one-thousandths of a part per
million.

Q. Then the correction you made for the sou
bility of the potassium and the sodium saltsisa
good deal more than the amount of lithium sal s
that Prof. Stillman said was in the water?

A. The correction is more, yes, sir; oh, yes, sir.
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Q What more did you do then; you have stated
to determine the presence of lithium?

A. Ttook the residue that I obtained and weighed
it; T weighed it as a sulphate, and changed it back
to a chloride so that it would be more volatile. I
then tried the framme test and the spectroscopic
test. The framme test for lithium is not so satisfac-
tory, but with the spectroscopic test, which is much
more delicate and not so personal, the indication of
lithium showed, but my correction for the solubility
of potassium and sodium in the amount of amyl
alcohol I used, took up the total weight that I got,
but I was shown a trace of lithium in the spectro-
scopic test. I did not have to explain the spectro-
scope, I suppose, but the characteristic lines were'
there—

Q You need not explain that?

A. Tt showed that there was nothing.

Q. What further did you do to show the presence
of lithium?

A. Nothing else was necessary.

Q You did nothing else?

A. No, sir; nothing else was necessary.

Q You made no further examination than those
you have stated?

A. T did not have to.

Q You did not?

A. 1did not do it.

Q Is it most a fact that when barium is used to

remove the sulphates it is apt to carry some of the
hthium down with it?

A. No, sir.
Q Is not that your experience?
No, sir; I have taken salts that I have made

P myself and put it through the same thing my-
self, and checked it off. J

Q¥ But not in this case?

10
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3P

40



10

20

30

40

294

A. Oh, no, sir; water that I manufactured my-
self; not in this case, no, sir; not this water.

Q. Did you make any tests of the barium sulphite
precipitate to show or to see if it had carried down
any of the lithium?

A. No, sir; I did not; it was not necessary.

Q. Did you make any tests of the sodium or the
potassium chloride residue from the amyl alcohol to
see if that contained any lithium?

A. Yes, sir; I did.

Q. What was it?

A. 1 did not get any lithium in that test.

Q. What was the test?

A. For lithium.

Q. Yes, but what was the test?
A. I made a framme test and the spectroscopic

Q. I asked you if you made any test to learn
what I stated and you said you did?

A. T did.

Q. Now, what was it?

A. The framme test and the spectroscopic test.

Q. That is what you have already spoken of?

A. No, sir; I made it on another part of the

WQ. Is it not a fact that chemists are accustomed
to use much larger quantities than two thousan
cubic centre-metres when they desire to determine
j presence of these elements?
A. No, sir; it is not. You asked me for a gen
il statement, and lean showby other statements
an my own—
Q. You say they do not?
A. No, sir; they do not. Two thousan c¢
ntre-metres is quite enough.
Q. You are the man who went to the office
t this hanger, are you not?
A. No. sir; lam not.
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Q The picture of the siphon?
A. No, sir; I am not.

Re-direct by Mr. Lichtenstein.

Q. The tests that you made of this water, is that
the standard and recognized test by the U. S. Gov-
ernment?

¥

Mr. Collins—1I object to that as incom-
petent.

Court — I will take it.

A. That is the standard, yes, sir; U. S.

Q Do you know what the standard or usual
quantity of water is that is used in making the tests
in the U. S. Government?

A. The amount I used.

Q Lithium salts are very soluble, are they not?

A. Yes, sir; they are soluble salts.

Q. And the barium sulphates are most insoluble?

A. Almost absolutely insoluble.

Q. And is that the reason why it was not nec-
essary foi you to make the test of the barium sul-
phates to see if you had allowed any of the lithium
to go down?

A. That is one reason, and also because of the
act that any of these precipitates, as they are
precipitated and put in filter papeis and so on,
are most carefully and thoroughly washed so

a only the insoluble matter resides on the filter
paper.

Q. The corrections that you spoke of as necessary
oma e, is that the usual method of making an
ana ysis for the ascertainment of the presence of
hthium salts?

A. That is the usual and best method.

s that the method prescribed by the U S

Government officials?
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A. Ttis; yes, sir.

Q. What is the usual method of -classifying
waters in your profession.

A. Water is classified according to the mineral
matter present.

Q. Yes?

A. The m )st prominent mineral salts are taken
first in regard to their quantity and also their dis-
tribution, whether they are sulphates or chlorides
or carbonates or bicarbonates. It is also said
whether the water is alkaline or acid.

Q. This is an alkaline water, is it not?

A. Yes, sir; it is an alkaline water.

Q. And the most prominent ingredient is calcium?

A. Yes, sir; the most prominent ingredient is
calcium and the next magnesium. This water is
a calcium magnesium bicarbonate alkaline water;
that is the true discription of their lithium water.

Further cross-examination by Mr. Collins.

Q. You spoke of the U. S. Government recom-
mending these methods— I think you said the offi-
cial methods— now, the U. S. Government has no
official methods, have they?

A. Oh, yes, sir.

Q. For this purpose, for the purpose of testing
the water?

A. For a great many purposes.

Q. Where do they publish these official me s

A. In the Bureau of Chemistry, the Department
of Agriculture, the official methods of analysi»
whiskey and all sorts of things.

Q. And of water?

A. Yes, sir; there are of waters also.

Q. There are official methods of the

Government on water? g
A. There are official methods of the =« -

Government for the analysis of water m e
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partaient of Chemistry, and Bureau of Agriculture
at Washington; you can take that as being the U.
S. Government.

Q. On water?

A. Yes, sir.

Q Where are they found?

A. They are to be found in the bulletin issued by
the Department of Chemistry.

Q They have what you call official methods, and
they also recognize other methods that are ,,¢
official, do they not?

A. They give no evidence of recognizing any
method that they do not state.

Q They state other methods, don’t they?

A. No, sir. )

Q They do not state other methods?

A. As a general rule, no, sir; they do not.

a > Polish official methods of investigation
and where those methods are insufficient, they use
other methods, do they not? ~
thf'aThe “ ethodsas Published are not insufficient;
they do not publish a method they do not believe in

V- itiat does not answer my question?

A. Yes, it does. /.

ation Vii. no official method for the determin-
ati, ithl? m’ they rec®gnize °ther thods
1;Ra’[ are not offlnclla -noyw, (fs r;got tﬁat a ?actl.%lg
No, sir; it is not.

Q It is not?

A. No, sir.
faQ'tZ bdetWmWeflndtheU- s- 8ifi¢ial method
water? 3 erminatlon of as contained in
Chemistry 6d bJ the Departm'ent }?f
«% of Washington D .T AgriCUltUre’ in the

Q Where, what bulletin?
A. The Bulletin No. 91.
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Q. When was it issued?

A. Recently.

Q. Does not Hayward in that very bulletin say
that he issued the U. S. Government methods; that
he has issued previous methods, but he does not say
that they are official?

A. He discarded all other methods for the official

10 method; that is what he says.

Q. He says he did?

A. Yes, sir.

Q. And states an official method?

A. Yes, sir.

Q. And you regard them as official methods
simply because Hayward says they are?

A. No, sir; certainly not; I do not regard Hay-
ward as official; I regard the Bureau of Chemistry,
Department of Agriculture as official, but he stands

20 behind them.

Q." They simply publish the bulletin, don t they?

A. The subject of the President of Congress is
not official.

Q. They do publish a method of analysis that are
official, and are so styled, don’t they?

A. There are one or two special determinations
in regard to fire insurance, in connection with law,
a few official things like that, in which it saysit is
thus and so—

4> O. And is this not one of this kind?

A. Yes, sir; it is; it does not say that it is no
legal to do it some other way, but it says tha yo
shall do it in this way thus and so.

Q. That is in Bulletin No. 91?

A. Yes, sir. ., 0t

Q. Find it for me, where you say you shai
(handing witness paper).

A. You claim what is not here.

Q. That an official analysis to determine

40
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presence of lithium in the way you say the Govern-
ment gives—

A. Tt is found on page 29 in this particular book
and it says—

By Mr. Collins.

Q That is all I want; I want you to identify the
place?

A. It is on page 29.

Q. Is it not a fact that all the official methods of
analysis of the Department of Agriculture of the
U. S. Government, in the Bureau of Chemistry, are
published in Bulletin No. 46?

A. Not to my knowledge; no, sir.

Q. You don’t know that it is not so?

A. 1 think it is quite possible that they are not
all there.

Q. Well, they profess to be there?
A. Well, produce the bulletin.

Ralph 0. Brooks, a witness produced in behalf
o the défendent, being duly sworn according to
law, on his oath saith:

Examined by M. Lichtenstein.

Q. What is your profession and age?

A Tam an analytical chemist, and my age is
twenty-eight years.

Q You are a graduate of what institute?

OolWog™ ? “raduate of the Rhode Island State
Chemist™ 1 m9’ and 'during mJ service as State

conl ip B‘inthopjmrs!ity.ﬂ( a © ‘-graduate

partait" 6 y°U CnneCted WUh ‘he State De’

§KrIquonlgwent7ntoThnenC'1, immediatel ly atter
Co., of Boston, C s ofBilli"g* Clapp

10
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What is their business?

Manufacturing chemists and druggists.
What work did you do there?

A general research and testing work on drugs.
Proceed?

After staying there two years, I was appointed
chemlst for the State Board of Health of New
Jersey, and I was placed in charge of the inspection
and analysis of foods, drugs and public yvater sup-
plies: during my time I examined thirty different
foods, forty different drugs, constantly, and several
thousand samples in all of the water supplies of
about eighty different localities; I also furnished
testimony in 105 cases, involving thirty different
foods and drugs in this State; I served as chemist
for this State for the period of two years.

Q. Prosecutions for the adulterations of drugs?

A. Yes, sir; I served in the capacity of chemist
for the Board of Health for two years; I was then
appointed Food Inspection Expert for the Pennsyl-
vania Dairy and Food Commision, being located at
the State College in Center County, Pa.

Q. Do you have your laboratory in New York
now?

A. I have my laboratory at Franklyn street,
New York.

Q. Do you do public work?

A. I do general analytical work for the trade,
and am consulting chemist for druggists and the
drug business.

Q. Have you analyzed any waters in this country?

A. During my service in Pennsylvania or New

POPOPO

Jersey?
Q. You may answer yes or no?
A. Yes.
Q. What waters?
A. The public water supplies of about eig y
2116& different New Jersey towns and about half a dozen
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mineral waters sent to the Board of Health Labora-
tory.

Q Were you requested to make analysis of the
water of the Bear Lithia Springs Co.?

A. Yes, sir; I whas.

Q When did you receive any such request and
under what circumstances?

A. On the 29th of March last, I bought up by tel-
ephone order from the office of the Bear Lithia
Springs Co., 62 New street, a case of eight half
gallon bottles of Bear Lithia Water. It is what
they call the “still water,” not the charged or spark-
ling water; onthe following day I received this case
of eight bottles, all of which were sealed, and from
the driver I got this receipt, No. 32.

Q. Have you the receipt with you?

A. T have (produces).

Mr. Lichtenstein — I offer that receipt in

evidence.

Marked Exhiibt D 19.

Q. Did you make an analysis of this water?

A. T made an analysis of the water; first I should
say that this water was under my control at all
times, the seals were broken by myself, and the
bottles were without doubt the regular Bear Lithia
prings Co.’s bottles, having the name and the
a e mark, and the box had the name and the

6mark on on sides; each bottle was seal-
stmy a WIr? .St°pper something like a beer bottle

had J had thlS paper laP OYer it, and you

and a« thlS lap °f paper to open each bottle,"
O w i ea«d k°ttle was sealed in this way.

water? h ~  FeSlllt °f yoUr analysis of this

I have expressed my result in the same method

10
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adopted by the U. S. Government, in which there
is no attempt made to say what salts are present,
but merely what minerals and what sodas, &c., are
present, which, if the water were evaporated to dry-
ness, would unite and form different salts.

Q. What is the result?

A. Chlorine, that is the ,soda element, the soda
forming the element present two and one-half parts
per billion.

Q. Give the grains per gallon?

A. Which is equivalent to .1458 grains per gal-
on, parts per million.

Bicarbonic acid radicle was 120,51 parts per
million, which is equivalent to 7.030 grains per
gallon parts per million.

Sulphuric acid radicle present 1.64 parts per gal-
lon, equivalent to .0956 grains per gallon, parts per
million. This work is carried out to the fourth
part of a grain per gallon and the ordinary hund-
redths of one million part.

Nitric acid radicle present 1.03 parts per million,
equivalent to .060 of a grain per gallon, parts per
million.

Nitrous acid radicle present a mere trace.

Metal Potassium was present, that is the potas-
sium “JIons” in the water 1.52 parts per million,
equivalent to .0886 grains per gallon, parts per
million.

Metal Sodium is present 5.79 parts per million,
equivalent to .3377 grains per gallon, parts per
million.

Metal Lithium was present in a faint trace.

Metal Calcium was present in 18.80 parts per
million, equivalent 1.096 grains per gallon, pars
per million.

Metal Magnesium was present 10.51 parts per
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mil'ion, equivalent to .013 grains for gallon, parts
per million.

Iron and Aluminium together are present .07
parts per million, equivalent to .004 grains per gal-

lon, parts per million.

Silica was present 14.15 parts pe£ million, equiva-
lent to .825 grains per gallon, parts per million.

The total mineral matter in solution adds up to
1’76.52 parts per million, equivalent to 10.2957
grains per gallon.

Q. Now, the further result of the ammonia ni-
trate and nitrites, what have you?

A. Free ammonia was present in an amount .01
parts per million.

Albuminoid ammonia .03 parts per million.

Nitrogen as nitrates .23 parts per million.

Nitrogen as nitrites a trace.

Q. Now, that is the result, as I understand it, of
the analysis in sodas and metals?

A. Expressed as the U. S. Government expresses
their analysis.

Q. Now, have you the particulars of the various
salts supposed to be present in that water?

A. Yes, I have it according to the latest published
methods.

Q. Well, give the results in salts?

A. Potassium Chloride 2.90— will you let me give
my previous statement first?

Q. Go on?

A. I say here “Supplementary Report of Analysis
of composite sample Lab. 128, on Bear Lithia

a er, showing proportions of various salts sup-
pose y present as based upon analytical data
area y given.” There is no guarantee that these

s are piesent as such, in fact, in salts there not
as such.

Potassium Chloride 2.90 per million, equivalent
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to .169 grains per gallon, said chloride per million
.84 parts per million, equivalent to .107 grains per
gallon.

Lithium Chloride is a trace.

Sodium Bicarbonate 14.21 parts per million,
equivalent to .829 grains per gallon.

Calcium Bicarbonate 76.11 parts per million,
equivalent to 4.441 grains per gallon.

Magnesium Bicarbonate 63.15 parts per million,
equivalent to 3.683 grains per gallon.

Sodium Sulphate 2.426 parts per million, equiva-
lent .1415 grains per gallon.

Sodium nitrate 1.41 parts per million, equivalent
to .082 grains per gallon.

Sodium Nitrite trace.

Iron Oxide and Alumina .10 parts per million,
equivalent to .0058 grains per gallon.

Silica 14.15 parts per million, equivalent to .825
grains per gallon. These quantities of salts add up
to practically the same quantity of sodas and metals
found previously, indicating that apparently all the
metals and sodas are accounted for in the grouping,
that is, in this hypothetical grouping.

Q. Have you given the details?

A. T have; it varies a trifle; I will give it again.
“Parts per million 176.326 grains per gallon 10.-
2833.

Q. In making your analysis, Mr. Brooks, it is
necessary to go through the formula as expresse
by you first, by every chemist, is it not?

A. I do not understand your question.

Q. In making your analysis—

A. No, it can be calculated anyway.

Q. It could be calculated? .

A. It could be calculated directly to this as

grouping.
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Q In making your analysis as you went along,
the result would be the spe?
A. Yes, sir.

By Mr. Collins.

Q How much water did you use?

A. 2,000 centre-metres, a little over half a gal-
lon.

Q Ifyou used a great, deal more water, say 25
gallons, you would presumably have found a
measureable quantity of lithium, would you not?

A. T might have found more lithium if I had
used more water, but the quantity, even if I used
25 gallons would have been extremely small in
proportion to the amount of water taken.

Q But if you had had more water you could
have measured the lithium, couldn’t you? 2

use of a large quan-
uty ol water is recommended by chemists?

~  ‘arge a quantity as is found necessary in
6]u gment of the chemist; he decides that,
y. Look at the analvsis of P™ f Maiiof nw

used?Y°Ud°nt know 110w much water Mr. Mallet

40
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A. That would not increase the proportion; it
would only increase the amount that he had to
work with.

Q. He recommends the 25 gallon, does he not?

A. I don’t know the amount of dust that you
would get into the water during the time that he
would be evaporating 25 gallons; that would make
quite a considerable difference?

Q. I did not say that he evaporated it?

A. Well, he would have to do it.

Q. All of it?

A. Yes, sir.

Q. It would take such a long time?

A. It was such a long time that I would not dare
to repeat such an analysis as that.

Q. Except in the manner you speak of; his anal-
ysis is substantially like yours?

No, sir; there is considerable difference.
You said that was hypothetical?

Yes, sir.

Now, take the actual finding?

With the exception of the lithium, they are
practically similar, practically the same.

>0> O P

Re-direct by Mr. Lichtenstein.

Q. The expressions of Prof. Mallet are ‘‘partsper
imperial gallon?”

A. Yes; that is somewhat larger than our gallon.

Q. So that there would be a less quantity o
lithium salts, really?

A. This is the smallest quantity that he gi
anywhere. ,

Q. How many more times more lithium oe
express in his analysis than the largest quanti y
lithium which cannot be weighed?

A. My analysis carries it out to the thir e
point in each case, and the fourth in one cas ;
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third decimal point of a grain per million, one
thousandth of a grain per gallon.

Q. What is the smallest quantity that you can
measure of lithium salts that can be measured on
any ingredient?

A. If there had been enough lithium present I
could have determined one ten-thousandth of a
grain present.

Q. Taking the smallest amount that can O€
measured, how much more lithium does he €XpPress
in his analysis?

A. About 120 times.

Q. 120 times?

A. Yes, sir; 120 times.

Further cross-examination by Mr. Collins.

Q. Let me see if I understand that— you say he ;
expresses 120 times as much lithiuip. as the small- 20

est amount of lithium that can be measured?
A. Yes, sir. >

Q. Now, do you mean that?

A. 1was able to determine the ten-thousandth
of a grain, if it had been present; it was not there,

and | had to call it less than that, and say “a Imere
trace.”

Q. You did not find as much as a ten-thousandth
ot a grain?

A. No, sir. 30
Q. And how much does he find?

A. He claims he found a twelve-thousandths Of
a grain.

lie-direct by Mr. Ziehtemtein.

dot?And y°U80 °“e decimal p°int further than he

than he does'16 d6Cimal P°iUt fUrther “ “ y estimate

Q That is, you can go one decimal point further? éo
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A. Yes, sir; I go one decimal point further than
he does.

Q. And that makes it 120 times more?

A. Yes, sir.

Q. Were you one of the official referees for the
association of official chemists?

A. I was one of the referees for the association
of official chemists, on official methods of analysis
in the commission for official chemist for three years;
1902, 1903 and 1905.

Q. Are you familiar with the classification of
drugs in the U. S. Pharmacopoeia?

A. I am familiar with the gemneral classification,
the standard and doses, of drugs in the Pharma-
copoeia which is the official standard, for Pharma-
copoeia products universally recognized, the legal
standard in drug inspection work.

Q. Are you familiar with the quantities of lithium

of various kinds designated in the U. S. Pharma-

copoeia?
A. Designated as what?
Q. For use?
A. As the average dose?
Q. As the average dose?
A. T am.
Q. Are you familiar with the various kinds o

lithium mentioned in the v. s. Pharmacopoeia an

30 the quantities and the usual doses prescribed?

A. The U. S. Pharmacopoeia—

By Mr. Collins.
Q. You are asked if you are familiar?

A. Yes, sir; I am.

By Mr. Lichtenstein.

Q. Do you know the quantities therein expressed

16\ as the usual doses of lithium?
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A. T am familiar with the average doses of var-
ious lithium salts.

Q In what manner is lithium expressed or in
what chemical compositions is lithium expressed in
the U. S. Pharmacopoeia if you know?

Mr. Collins — I object to the question, the
Pharmacopoeia is the best evidence of
what it is.

Cour t — I think you may prove that that
book is standard sufficient to qualify it
and then bring your book. I will over-
rule the question.

By Mr. Lichtenstein.

Q Do you know what the usual doses of lithia
carbonate is?

Mr. Col lin s— I object to that on the ground
that he is not an expert.

Court He can state whether he knows or
not.

A. Ido.

3

By Mr. Lichtenstein.

Q What is the usual dose—what is the mini-
mum dose of lithium carbonate which is used in the
treatment of diseases of any kind?

Mr. Col lin s— I object to the question; he is
not a doctor, and he cannot know that.

Court You will have to prove that another
way; you have presented by this witness
the contents of this water and how it is
made up,and you have their analysis and
you have proved by the previous wit-
nesses the analysis of the water and the

10

20

30

40



(o)

20

30

40

310

ingredients of it; now, that is a fact you
have established. Now, when you have
called a physician accustomed to treating
the diseases, then they can tell you in a
minute what those doses should be. I

will over-rule,, the question.

By Mr. Lichtenstein.

Q. Prof. Mallet gave as his analysis, Lithium
Carbonate “.012 grains per imperial gallon,” you
heard Prof. Stillmann, this morning, testify here?

A. Yes, sir.

Q. And he gave his result as to lithium, he call-
ing it as the chloride at .010, for the U. S. gallon?

A. No, sir; that was parts per billion.

Q. Did he give the grains?

A. No, he gave it as .0005.

Q. Oh, what he gave as .010 was parts per
million?

A. He gave the gallons as five ten-thousandths
to one grain.

Q. Did you test your residues?

A. Which residues.

Q. In your analysis or sulphates residues?

A. I do not understand— “or sulphate residues
we have the sulphates come down to one point

Q. Don’t you call that a residue or a precipitate
sulphate precipitate; did you test those?

A. It is unnecessary.

Q. You did not do it?

A. No, sir.

Q. Why is it not necessary?

A. Lithium is a very soluble salt; Barium su
phate is very unsoluble, and it is washed very
thoroughly under a filter to carry through any

lithium salt that may be associated with it.

,Recess.



@Wr. Collins.

Q. I would like to ask Mr. Brooks another ques-
tion or two— How many quantitative analysis for
lithium have you ever made, where you found a
determinable quantity of lithium in natural water?

A. In natural water?

Q. Yes?

A. Six samples in which I determined the
amount of lithium.

Q. What amount did you find?

A. T could not answer that question, it is oyer
five years ago, it was in New Jersey for the State
Board.

Gross-examination by Mr. Lichtenstein.

Q. What water did you analyze for the purpose

of ascertaining the amount of lithium?

Mr. Col li ns — I object to the question as not
rebuttal.

Objection sustained.
By Mr. Lichtenstein.
Q. What water did you examine?

Mr. Col lin s— I object to that as not rebut-
tal and as immaterial.

Question allowed.

A I remember examining the Saratoga Vichy
Water especially. [

waterfun” qUanMty °f lithiUm did y° U find in that

now » canno” aQswer as to the exact quantity

J Wa$S 11 more than half a grain per U.S. gal-

10

20



10

20

30

40

312

A. Yes, sir; it was.

Q. What other water did you examine?

A. Saratoga Kissenger Water.

Q. Did you find lithia in that water?

A. Yes, sir.

Q. Was it more than half a grain that you found
or less?

A. Yes, sir; it was more than that.

Q. What other water did you examine?

A. I cannot tell from memory any others.

Q. Is there any water that you examined that
contain more than a grain of lithium?

A. Yes, sir; several of them.

Q. Which waters were they?

A. I think both of those waters I examined and
mentioned contained considerably more than a
grain.

By the Court.

Q. When you say a grain, you mean per gallon?
A. Yes, sir; when I speak of a grain I mean
grains per gallon.

By Mr. Collins.

Q. You say you think so?
A. Yes, sir; to the best of my memory I aven

the date with me. , s
John C. Spar ks, recalled in behalf of the defen .

ant, saith:

Examined by Mr. Lichtenstein.

Q. Have you made a calculation to determine th

number of gallons of water required , ig
grain of lithium according to the published analysis

in evidence here by the complainant?

Mr . Collins— I object to the question on t
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ground that it is fairly an arithmetical
proposition.

Question allowed.

A. T have.

By Mr. Lichtenstein.

Q What is the number of gallons required? 10

A. About 111 gallons.

Q Have you also made a calculation to deter-
mine the number of gallons of water required to
furnish one grain of lithium according to the
analysis of Prof. Stillman?

A. About 2,000 gallons.

Q. United States Gallons?

A. Yes, sir; U. S. Gallons.

Gross-examination by Mr. Collins. 20

Q How many quantitative analysis of lithium

&ve you made, of natural water, where there was
a determinable quantity of lithium found?

A. About ten.

Joiin F. Morris, a witness produced in behalf of

he defendant, being duly sworn according to law,
on his oath saith:

Examined by Mr. Lichtenstein. 30

Q Where do you live?

A. 521 West 156th street, New York.
Q. What is your business?

A. Mineral waters?

Q How long have yon been in that business?
-Nineteen years.
Q Where?

8BarcUyS"”’ * 19Buekman street- and No.
40
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Q. What kind of mineral water do you sell?

A. At the present time and for the past seven
years I have sold medicinal waters.

Q. Do you know the water put up by the Bear
Lithia Springs Co.?
I do.
Have you handled their water?
I have.
For how many years?
Well, Istarted in about 1899.
At the time that you first started to handle
their water, was it put out as a mineral water or a
table water?

CEOFOPF

Mr. Collins— I object to thé question that
must be evidenced by advertisements
and circulars; it is calling for a con-
elusion of the witness.

Court—You can cross-examine the witness
about that.

Wit ness— I can qualify that by saying that
I have’ dealt in medicinal waters and
mineral waters and also what we know
as table waters, such as carbonate waters”™
They are table waters in the sense ot
the trade, is the carbonate waters, an
the medicinal water isa water t a
comes in different packages

By Mr. Collins.

Q. When was it first learned that the Bear
Lithia Springs ,Co. was putting out their water a

table water? T rannot
A. Between three and four years ago, 1 cam*

'

say exactly.
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By the Court.

Q. That is, putting it out in the shape as you call
it a carbonate water?

A. No, sir; but what we now know as a cheap
drinking water.

By Mr. Lichtenstein.
Q. And that was three or four years ago?

A. Yes, sir.

Q Did you continue to handle that water since
that time?

A. T haven’t handled it myself; I have been in the
business as Morris & Schraeder for three years this
April—

Q Did you discontinue the sale of their water at

the time they reduced their prices on it?
A. Yes, sir.

Q. Do you recall when the Great Bear Spring
Co. s first came into this market?

A. My first recollection of the Great Bear Spring

Co. was at Albany, either 1893, 1894, or 1895 I
cannot give you the exact year.

Q Do you remember when they opened their
branches in this locality?

_ A. Well, around about ten years ago,I should
judge. \

Q And in what kind of business did they engage,
how did they sell their water?

A ?Ve gall°n demi” hns and in cases, ordi-
Mﬁgyw a gaJ’n each’ and a little lar§er
handlMe Bea! Lith'a Sprin« Co- *»ter that you
tles*thWT L f PUt up in wooden Coppered bot-

tle which TIabel T 14 SUh 38 yoU 866 on this bot'
A fv, ,,1 ?°W 8how you>marked Exhibit C 15?

ears aitiabel Bhethe ilhfabels over the top of the

~ Do you remember when they started in to
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20

30

40



316

sell their water in a bottle with a procelain stopper?

A. I do not remember, because I never handled
it; no, sir.

Q. Did they charge the same price for their
water in the cork stopper bottles that they did for
their water in the porcelian stoppered bottle?

A. I can explain that if you will permit me.

2Q When they charge you three dollars a gallon for

20

30

water, then you may know that it is being sold as
medicinal water; of course I would never identify
that as the same water that they were selling
eight bottles to the consumers for one dollar. Of
course, as I say, when they came down in their
prices for their water, with the same identical bot-
tle, except that they weére not packed in the same
sort of a case, then I concluded it was not a medi-
cinal water, and I did not continue to handle it.

Q. They were charging for the bottle with the
cork stoppers and with this label on, three dollars
a case to the trade?

A. Yes, sir; when they called it the medicinal
water, they were charging three dollars a case to
the trade for it, and then they came down when
they commenced to sell it to the consumers for one
dollar for identically the same case, except that it
was not packed in the same way; that is, it was the
same amount of water.

Q. That is, they were selling the same water in
the same bottles with the same labels with the ex-
ception of having this porcelain stopper in it instead
of a cork stopper?

A. No, sir; it had a cork stopper in it at first
when they commenced selling it to the consumers.

Q. And how much were they selling that same
water for to the consumer?

A. Well, if I remember aright, it was one dollar
for eight bottles; I may not be right about that,

40 though; it was either that or less.
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Q During your experience of this business, has
there any confusion arisen between the Great Bear
Spring Co.’s water and the Bear Lithia Springs Co.’s
water, in the minds of people ordering it?

A. Not to my knowledge.

Q Did you ever have calls at your place for the
Bear Lithia Water?

A. Yes, sir.

Q And do you have up to the present time?

A. Yes, sir.

Q And do you have calls at your place for the
Great Bear Spring Water?

A. Yes, sir.

Q. How large and how extensive is your business?

A. We have beenin business at the present time
for about three years under the name of the firm of

orris & Schraeder, and we sell about $50,000
worth of water a year.

Q. Your fijm is the largest dealers in mineral

waters m New York and agents for mineral waters,
are you not?

n tw68 St’ " suPPose we are as large as p,ny.
them? °Ws ~°”er’ & Condit, do you sell to

Acker>Merrii1 & Condit do not usually
rL.y they own or control the firm of

Sﬁﬁwﬁff"ring rf%eaﬂf} EhenefoTn thigy onl oc-

Gross-examination by Mr. Collins.

Water?oU d° not handle the Great Bear Spring

o Nn’ Sill-ifciS not a medicinal water.

of, between what~ 61106 m the prices you speak
was when the w [ W&S *° trade and what it
was this when A 6r, WaS farmshed to customers,

aakctxall®octiesry N by the CaSe
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A. Yes, sir.

Q. And the private customers who were furnished
with water, they only got the water and they had
to return the bottles?

A. That didn’t make any difference.

Q. 11 only ask you the question, is that so?

A. Yes, sir; that is so.

~ By Mr, Lichtenstein.

Q. What is the price or value of these bottles?
A. Not above seven cents apiece.

By Mr. Collins.

Q. Where is your place of business now?
A. No. 8 Barclay street.
Q. And the Great Bear Spring Co. is next door

'to you?
20 A. No. 10; yes, sir.

Mr . Lichtenstein— I desire to offer in evi-
dence the papers heretofore marked by
me for identification, D 1, D 2, D3 D
4, D 5apd D 6.

Marked Exhibits D 1, D 2, D3, D4, D5 D
6 respectively.

John J. Broderick, a witness produced on be
so half of the defendant, being duly sworn according
to law, on his oath saith:

Examined by Mr. Lichtenstein.

Q. You are a physician?

A. Yes, sir. .

Q. Where do you practice your profession.

A. 355 Pacific avenue, Jersey City.

Q. Howlong have you been a physician in Jers y

ity?
40 City:
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A little over sixteen years.
And have you always practiced in this County?
Always in Hudson County, Jersey City.
What institution are you a graduate of?
A medical institution?
Yes?
. Bellevue Hospital Medical College.
. Were you requested by the Great Bear Spring 10
Co. to examine the analysis of Prof. Sparks?

A. T was.

Q And also of the analysis put out by the Bear
Lithia Springs Co.?

A. Yes, sir.

Q Made by Prof. Mallet?

A. Yes, sir.

Q. Did you make a careful study of those analysis?
A. Idid. ' '

Q For the purpose of testifying in this cause? 20
A. Yes. "
Q. You also made a special study of the diseases,
or certain diseases, which were called to your atten-
tion? $
A. Yes.-1- -
Q. As being contained in the published literi
ture of the Bear Lithia Springs Co.?
A. As published in— what was it you said?
Q As being contained in the published literi
uie of the Bear Lithia Springs Co ¢
A. Yes. 30
Q Are you familiar with the thereapeutical an
c ennca effect of all the ingredients of Bear Lithi
water as shown by both analysis?
A. Yes, sir.

fls wa*er of the Bear Lithia Springs Co.
euie for kidney or bladder troubles?

CrorPOoror

M. Collins I object to the question as in-

competent.
40
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Court— It is in the nature of a hypothetical

question. The doctor understands the
effect of these different ingredients as
are contained in the water of this com-
pany— now he is asked whether in his
opinion, water containing those ingredi-
ents will cure a certain disease or dis-
eases. Of course the question is applied
to the water with all the ingredients it
is supposed to contain. Now, it seems
to me that the question ought to be
changed, so as to add when speaking of
the Bear Lithia Water, by adding the
words to the question, “if it contains the
ingredients as advertised.”

By Mr. Lichtenstein.

Q. I will change the form of the question—
Mr . Collins— My objection is further onthe

ground that that assumes the fallibility
of the analysis.

The Court— That is practically a hypothet-

ical case, because the doctor does not
know that the things are in there.

By Mr. Lichtenstein.

Q. I will change my question: Is the water of
the Bear Lithia Springs Co., as appears y aI*
alysis of Prof. Mallet and as contained in the lite -
ature of the Bear Lithia Springs Co., a cure
kidney or bladder troubles?

Mr . Collins— I make the same objections t

the question in that form.

Question allowed.

A. T answer no.



By Mr. Lichtenstein.

Q Is there any particular ingredient in the
water, as appeared by Prof. Mallet’s analysis, which
is in sufficient quantities to be beneficial in the
treatment of kidney or bladder troubles?

M. Collins—1I object tothat as immaterial,
as well as the same objection to the last 1
questions.

Question allowed.
A. No.
By M. Lichtenstein.

Q Could this water, after having examined the
analysis of Prof. Sparks, be a cure for kidney or
bladder troubles if it contained those ingredients?

M. Collins — Same objection. 20
Question allowed.
A. No.
By Mr. Lichtenstein.
Q Would it be a cure or beneficial in the treat-
ment of uric acid troubles?
Mr. Colli ns— Same objection.
Question allowed. 30
A. No; it would not.
By M. Lichtenstein.
i n i t teacure, or would it be beneficial
e reatment of gout or rheumatism?
Mr. Coll ins— Same objection.
Question allowed.
40

Nsw Jersey State Library
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A. No.

By Mr. Lichtenstein.

Q. Would it be beneficial or useful in the treat-
ment of phosphatic deposits or inflammation of the
bladder?

q M: . Collins— Same objection.
Question allowed.
A. No.

By Mr. Lichtenstein.

Q. Would it be beneficial or useful in the treat-
ment of dropsical affections?

M: . Collins— Same objection.
20 Question allowed.
A. No.
By Mr. Lichtenstein.

Q. Or brick-dust deposits?
M r . CoLLiINS”-Same objection.
Question allowed.

A. No.

30
By Mr. Lichtenstein.
Q. All forms of dyspepsia?

Mr. Collins— Same objection.
Question allowed.
A. No.

By M. Lichtenstein.
40 Q. Orin any form of dyspepsia?
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M. Collins— Same objection.
Question allowed.

A. No.

By M. Lichtenstein.

Q Would it be useful, or beneficial, or a cure in
the treatment of all forms of dyspepsia that arise 10
from a non-assimilation of food, such as heartburn, .
flatulence, sick headaches and a sense of fullness
after eating?

M. Collins— Same objection.

Question allowed.
A. No.

By Mr. Lichtenstein. 20

Q 1If this water contains all of the ingredients
mentioned in Prof. Mallet’s analysis, or in Mr.
Spark’s analysis, in the same quantities that are
there mentioned, would it be a remedial agent in
the treatment of diseases of the urinary organs?

M. Collins— Same objection.

Question allowed.

A. No, sir. 30

By Mr. Lichtenstein.

Q Would it have any effect in the treatment of
any of those diseases?

M. Collins— Same objection.
Question allowed.

A. No; no effect at all. 40
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By Mr. Lichtenstein.
Q Would this water be beneficial or useful in

the treatment of nervous dyspepsia?

Mr. Collins— Same objection.

Question allowed.

A. Not at all.

By M. Lichtenstein.

Q. Is.it a cure, or would it be useful or beneficial
in the treatment of a person suffering from albumi-
nuria?

Mr. Collins— Same objection.

Question allowed.

By Mr. Lichtenstein.

Q. If this water contained all the ingredients
that are mentioned in the analysis of Prof. Mallet or
in Mr. Spark’s analysis, would it be a solvent for

stone in the bladder? ,

Mr. Collins— Same objection.

Question allowed.
A. No.

By Mr. Lichtenstein.

Q. Does this water, speaking now from your
knowledge of both of these analysis’ mentioned,
contain any element which peculiarly adapts it to

the relief of liver diseases?

Mr. Collins— Same objection.

Question allowed.
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A. No, not at all.

By M. Lichtenstein.

Q Would it have any effect in the treatment of
any liver disease?

Mr . Col 1i ns — Same objection.

Question allowed. 10
A. No.

By M. Lichtenstein.

Q Would this water, or could this water, he used
with any beneficial effect in any disease where an
alterative is required?

Mr. Col lin s— Same objection.
Question allowed. 20
A. No.
By M. Lichtenstein. ,

Q Would this water be of great beneficial effect
in consumption cases?

Mr. Coll ins — Same objection.

Question allowed.
A. Not at all. 30

By M. Lichtenstein.

Q@ Would it have any effect in the treatment of
that disease?

Mr. Coll ins— Same objection.

Question allowed.

A. None whatever.
40
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By M. Lichtenstein.

Q. Is this water a solvent of stone in the bladder
or a cure, or of beneficial effect in the cure of phos-
phoric deposits or gravel?

Mr . Collins— Same objection.
n Question allowed.

A. No. !

By M. Lichtenstein.

Q. Is there anything in this water which would
make it beneficial for teething children?

Mr. Collins— Same objection.

Question allowed.
20 A. No.

By Mr. Lichtenstein.

Q. Would this water be a cure for cholera in-
fantum?

Mr . Collins— Same objection.

Question allowed.

A. Not at all.
30
Mr. Collins— I will ask your Honor’s per-
mission to have it understood or con-
sidered that I object to all of this line
of examination to avoid the necessity of
renewing the objection at each question.

Court— It will be considered as objected to.

By M. Lichtenstein.

40 Q. Is Bear Lithia Water, that is, this water in
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question, the only thing that can be used to neu-
tralize uric acid?

Mr. Colli ns— I object to this for the same
reasons as the previous objections, but
on the further ground that this is in no
sense, and cannot even be argued to be
a proper question here, as a matter of
fact, whether it is the only thing or not
— interrupted.

Court—The question is whether you say it
is the only thing.

Mr. Lichtenstein— I am using the language
from their own circulars.

Mr. Col li ns — That is so clearly a matter of
opinion, that it cannot possibly be held
to be deceptive— what is the exact lan-
guage of our circular in that respect?

Mr. Lichtenstein— The language is as fol-
lows: ‘“‘Bear Lithia Water must be used
to neutralize uric acid”—

Mr. Collins— Well, that is a very different

thing altogether different to the ques-
tion you asked.

Court—1I shall overrule the question in the
shape it was first put.

By M. Lichtenstein.

Q I will amend my question— must Bear Lithia
ater be used to neutralize uric acid?

Mr. Col lin s— I object to the question.

RT On what ground? On the ground
that that is not a correct statement as
contained in the circular?
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Mr. Collins— The question is not put in a
way that meets the fair meaning of
what is stated in the circular. It does
not follow that no other water of the
same character could do it— the use of
the Bear Lithia Water is for that purpose,
is all that that means.

By Mr. Lichtenstein.

Q. I will read the entire language as it is con-
tained in the circular: “Our belief in the water is
founded on a rock, and whatever is claimed for
other Lithia waters can be without question claimed
for this. Other pure waters may lack this, but
Bear Lithia Water must be used to neutralize uric
acid and cure indigestion, gout, gravel, &c.” That
is the statement contained in one of their public
circulars— you have heard the language I have just
read— is that statement true or untrue?

Mr. Collins— I object to that.
Court— The question is overruled as it is
stated.

By Mr. Lichtenstein.

Q. Isit a fact that Bear Lithia Water must
under those cirsumstances be used to neutralize

uric acid?

Mr . Collins—1I object to the question as not
being within the statement contained in

the circular.

Question allowed.

A. Not at all.

By Mr. Lichtenstein.

Q. Or to cure indigestion?
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Same objection.

Question allowed.
A. No.

By M. Lichtenstein.

Q Gout or gravel?

10
Same objection. .

Question allowed.

A. No.

By M. Lichtenstein.
Q Is this water a remedy for incipient Bright’s
disease?
Same objection. 20

Question allowed.

A. No.

By M. Lichtenstein. -
Q Is it useful in the treatment for Bright’s
disease in any manner?

Mr. Col lin s—I make the same objection to
that question as my former objection, 30
that is, that it is immaterial.

Question allowed.
A. Not at all.

By M. Lichtenstein. . 1.

Q Exhibit C 42 contains this statement— “if
you ave urinary troubles, Bear Lithia Water

so utely eradicate them; if you are whole, it 40
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will keep you whole; it is a certain preventive as
well as a positive cure of fever germs. Typhoid,
malarial or others cannot affect the delicate inner
organism of one whose drinking water is exclu-
sively Bear Lithia Water”— will the drinking of
Bear Lithia Water exclusively, eradicate urinary
troubles?

Mr. Collins— I make the same objection to
that as my original objection.
Question allowed.
A. No, it will not.
Q. Is it a certain preventive?

Mr. Collins— Same objection as last.

Question allowed.
A. It is not.

By Mr. Lichtenstein.

Q. As well as a positive cure in the treatment
of that disease?

Mr. Collins— I make the same objection to
that as originally made.

Question allowed.
A. It is not.

By Mr. Lichtenstein.

Q. Will the drinking of that water exclusively
prevent the inner organs from becoming contami-
nated with fe”er gems, typhoid, malarial or others?

Mr. Collins.— I object to to the question for
the reasons previously stated and also
on the ground that it is empirical and
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cannot possibly be a matter for medical
opinion; it is entirely too obscure.

Question allowed.
A. T would answer “No” to that.

By M. Lichtenstein.

Q Isit a cure, oris it useful in the treatment of 10
neuralgia?

Same objection.
Question allowed.

A. No.

By M. Lichtenstein.

Q Acid stomach, female complaints, eczema and *

gall-stone? 20

Same objection.

Question allowed.

A. T answer “No” to all of them.
By M. Lichtenstein.
, V. T * * beeffectual in restoring a person to
ealth after utter exhaustion by complications fol-
lowing typhoid fever? 30
Same objection.

Question allowed.

A. Tt would not.

By M. Lichtenstein.

th”stomLh?efUl m the treatment of ulcerations of
40
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Same objection.

Question allowed.
A. Not at all.

By Mr. Lichtenstein.

Q. Would the quantity of lithium which is con-
tained in this water, according to their own analy-
sis, dissolve and wash away uric acid or tendencies
towards liver, bladder or kidney trouble?

Same objection.

Question allowed,
A. No; it would not.

By Mr. Lichtenstein.

Q. Would the use of this water, by a person,
keep his system free from contaminating influences?

Same objection.

Question allowed.
A. Not any more,than any pure water would.

Mr. Lichtenstein.

Q. Does Bear Lithia Water possess any remark-
able medicinal qualities?

Mr. Collins— I object to the question o
the ground that it does not at all con-
tain any statement of fact.

Court—1I think this question is quite as
competent, and perhaps more so, than
some of the others we have had, because
he is a physician, and he has before him
what this thing is made of. Now, m
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that view he would be perfectly com-
petent to form an opinion as to whether
that thing would cure a certain disease,
or tend to cure a disease or diseases— I
will allow the question.

A. Tt does not; it has not any at all, no.

By Mr. Lichtenstein. 10

Q Has it any more medical qualities than any
ordinary pure water would have?

Same objection.

Question allowed.
A. No; it has not.

Mr. Lichtenstein.

20
Q Will this water, or the use of this water, pre-

vent the progress of Bright’s disease in its incipi-
ency? r

Same objection.

Question allowed.

A. No; it will not.

By Mr. Lichtenstein.

J'thTiUitr iVe *he °rgans and mak* them fit
ordina  natural offices, any more than any othei
rdmary pure water would?

Same objection.
Objection sustained.

M. Lichtenstein.

~ WIU “ PreVent the Progress of Bright’s disease



334

in its incipiency and revive the organs and make
them fit for their natural offices?

Same objection.

Question allowed.

A. No.

10
By Mr. Lichtenstein.

Q. Does Bear Lithia Water teem with any chemi-
cal quality?
Mr. Collins—1I object to the question for
the reasons above given, and alsoont ®

further ground that it is not within t e
range of medical expert testimony

Question allowed.
20
A. It does.

By Mr. Lichtenstein.

Q. Are any of the claims made by the Bear
Lithia Springs Co., which I have enumerated,

founded?

Mr . Collins— I object to that for the rea
sons above given.

30 Question overruled.

By Mr. Lichtenstein.
Q. Is a water, such as Prof. Mallet has analyM

a lithia water?
Mr . Collins— I object to that.

The Court— You want to kno® pallet
the Bear Lithia Water, as Pro «

has analyzed it, is a lithia wa er.
40
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By M Lichtenstein.

Q. That is what I intend to ask: Is the Bear
Lithia Springs Co.’s water, which was analyzed by
Prof. Mallet, a lithia water?

Mr. Collins—1I object to the question on
the ground that this witness has shown
no qualification which would entitle
him to characterize this water that is
not open to your Honor.

Question allowed.

« A. I do not consider it.

By M. Lichtenstein.

Q In the treatment of these various diseases
which I have enumerated to you, is it necessary to
have the guidance of a physician?

Mr. Colli ns—1I object to that for reasons
above given.

Question overruled.
By Mr. Lichtenstein.

Q Is it necessary to be acquainted with the
quantity of water to be used in the treatment of
iseases by the use of mineral waters? '* VA

Same objection.

Question overruled.

The Cour t — The question is, whether they

ave misrepresented their water to the

public; that, as I understand it, is what
you are trying to prove.

Me. LioHTENSTEiN-Yes, your Honor, but
still, bearing on thé question of fraud,

hey make a general statement that this
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water will cure all these diseases and
they direct people in a certain manner
as to how it should be used and the
quantities that should be used generally.

Court—You have not said anything
about that yet.

Lichtenstein— Well, your Honor, they
give certain directions, and they say that
no general rule can be laid down which
will apply to all cases. “We will sim-
ply say, to get at the real benefit to be
derived from the use of a mineral water
it should be used freely; just as you
would use it if you visited the springs.
The best general directions we can give
are, that you will, to the exclusion of
all other water while using this, drink
several glasses during the day and one
on retiring at bedtime— "

Court— That is all very good advice,
but that does not prove the competence
of this question. I will overrule the
question.

By Mr. Licheenstein.

QA

Mr .

0. What is the minimum dosage of lithium m
the treatment of any disease?

Collins— I object to that question as
irrelevant.

Objection sustained.

By Mr. Lichtenstein.

Q. What is the minimum dosage of lithium tha"

would be
40 troubles?

used in the treatment of uric
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Mr. Col li ns — I object to the question as ir-
relevant, and also because it assume
that the doctor would prescribe lithia
for uric acid troubles. He has not said
so and physicians differ, and we don’t
know what his opinion may be as to the
value of lithium in such troubles, or as
to how his opinion may accord with the
opinion of some other doctor; some
other doctor might consider minimum
dose as not material at all.

The Cour t—I will overrule that question.
You have a witness here who testifies
practically that none of the representa-
tions made in the circular are true. I
do not see how you can make that any
stronger by ascertaining how much
lithium he would or would not prescribe
for any particular case.

Mr. Lichtenstein —I am speaking now of
the minimum quantity.

The Court That is too indefinite. I will
overrule that.

(Foss-examination by Mr. Collins.

standiha MLdenCk’ 7°Ud° n°ftmeaD us to under-
waler tv 1 T ¢ a PUre Water-P™ -d soft

diseases that L be hlthy beneficial in mang of the
«eases hat have been enumerated, do yous

them. am lk would he beneficial in many of

no?? In neaily a11 of them >or perhaps all, would it

A- Not at all; no, sir.

A w hptOneS W°Ulditnot bei

AA K A AT 8 WM
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Q. That is, too much water?

A. Yes.

Q. It would be all right to use in that disease; it
would be beneficial to use a pure and soft water if
you used water at all, would it not?

A. Yes; without any reference to the quantity,
of course.

Q. I mean, without reference to the quantity,
that it would be beneficial to use a pure and soft
water if you use water at all?

A Yes.

Q. And the human system requires some water,
even in incipient Bright’s disease, does it not?

A. Yes* indeed.

Q. This water is an exceptionally pure and soft
water, is it not?

A. So they claim.

Q. You have looked at the analysis, haven’t
you?

A. Yes.

Q. And it shows that, does it not?

A. Tt seems to; yes, sir.

Q. Then the matter of the beneficial effect of
pure and soft wate'r is larely a matter of degree, is
it not, of this one? It is largely a matter of de-
gree?

A. Oh, yes.

Q. Have you ever prescribed Bear Lithia Water?

A. No; and no other lithia water.

Q. No other lithia water?

A. Well, I would say, so-called lithia water.

Q. You do not believe in the use of any natural
lithia water?

A. Not if I want to get the benefits of lithia; no,
Six*,

Q. And you do not, in fact, believe very much
in lithium, do you?
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A. Well, in select cases I do; yes; I use it in se-
lect cases.

Q What cases?

A In cases of uric acid troubles such as gout
and rheumatic affections, but never in the form of
anatural lithia water.

Q Many phys:cians are coming to the opinion
that lithium salt is not of any therapeutical value,
are they not?

A. They are getting somewhat more to the idea
that it has not got as high therapeutical value as
they thought it had ten years, or so, ago.

Q And that the benefit to be derived from the
use of so-called lithia water, or any water in which
lithium salts have been dissolved, has been in the
use of a good pure water in which the salt itself is
dissolved?

A. No; I would say in regard to that that I
would divide that into two parts, so as to say as to
he effects of a natural or so-called lithia water the
eftect would be nil, but the effect of dissolved lith-
ium in the shape of a lithium tablet in a glass of
pure and soft water would certainly be of some value,

y. o far as the therapeutical value is concerned,

understand you to say that you do not know of

vahie?atUral lithia WatGr that haS any theraPeutical

k n L Thfat is what 1 to say; that I do not
the™ © *anf nafcural 1llthia water that has any

S 3 C Val"e’ °r iS of anr therapeutical
Q Yes?

have.And Pmoually 1 don,t believe any of them
Q. Mention all the qualities of water to be con-

age"t? m determining its vak as a remedial
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Lichtenstein— I object to the question
as being too general: remedial for what
purpose?

Collins— He can limit his answer.

A. Remedial agent for what?

2 q By Mr. Collins.

2q

30

40

Q I do

not have to specify for what remedial

agent; water to be considered as a remedial agent;
I want you to mention the qualities of it.

The

Mr.

The

Mr .

Court— To cure what? He says as to
some diseases the water may be good; it
may have some remedial effect or agency
about it, but if you put the question in
that omnibus way, I do not see how he
can answer it.

Collins— He can mention the qualities
that a water should have to make it
remedial in his judgment; what quali-
ties would enter into a natural water to
make it into a medicinal water; I want
to know what qualities in a natural
water would make it a remedial or
medicinal water.

Court— He would have to go through
them all; the water to cure a Brights
disease must have some salt or some-
thing of some kind in it, and to cure
another disease it would have to have
something else in it; he would have to
go through the whole gamut of diseases
to answer that question.

Collins— He may do that; I want to
know; I am examining him by way of
testing him; he must know whether a
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water is or is not medicinal, and what
it is that makes any water medicinal.

A. A water is made medicinal by a certain quan-
tity of that particular medicine, or by a sufficient
quantity of that medicinal quality added to it, neces-
sary to produce effects as a medicine.

Q And what are those qualities that make it
medicinal?

A. The presence of the necessary drug to make it
medicinal.

Q. I want to know the names of them; there can-
not be so many— do you mean the mineral constit-
uents of the water?

A. Certainly.

Q. To make it medicinal?

A. Yes.

Well, is there anything further to be consid-
ered than the medicinal constituents of the water?

A. To make it medicinal water?

Q. Yes?

A. Not necessarily.

Q Well, largely.

A. No, as long as it contains the mineral which

a es it medicinal, that makes it medicinal water.

Does the mineral contained in the water or

e constituents of the water make it a medicinal
water?

A If it had the necessary medicine in it, it cer-

~o AW a medicinal water.

A ~°Umean ky the necessary medicine?
hav'' eIV ° Produce a certain effect, you have to

necessaryT Now>1 limi* it to the
a glass ed,clnal constituents. Now, if I take

solveTom! , T w and “ that gla8s of water 1 di«

« That is not what I want to know— I am speak-
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ing of natural water— what I want to know is,
whether what makes a natural water a medicinal
water is the mineral constituents in that natural
water?

A. The presents of natural mineral constituents
Would make it a natural mineral water.

Q. For example, what we know as Hunyadi Janos
is a medicinal water?

A. Yes.

Q. And that is due to the presence, in large quan-
tities, of a certain mineral salt, is it not?

A.. Yes.

Court— Is that a natural water?

Mr. Cottins— That is a natural water.

Q. Is it not true that the medicinal use of waters
is indicated in conditions in a patient, where the
heavy mineralized water is objectionable, and con
sequently where lightly mineralized water is pre-
fGrrede

A. Yes, but there might be simply a difference
of degree again—you have simply a difference ol
degree as to what would constitute sufficient me 1
cinal qualities.

Q. That is-
describe the physiological action of the slightly

acidity or excessive secretion o1
and in that way would produce
effect of reducing the over supply
stomach.

Q. And that would be medicinal?

A. Undoubtedly. condition as a une
Q. Do you recognize such a cong

40 acid diathesis?
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A Yes. 1 >

Q Will you explain to the Court what that con-
dition is?

A. Tt is a condition of super-fluidity of uric acid
in the system. (N

Q The drinking of water freely is prescrlbed by
physicians for that diathesis, is it not?

A. Not in every case. jO

Q In many cases?. \

A. Not in very many oases.

Q Well, how does the drinking of water tend to
correct or cure that condition?

A. By the dilution of the urine and in giving the
kidneys plenty of fluid to work upon; it is supposed
to carry off a great deal of the solid excreta from
the system.

Q And that is a medical fact, is it not?

Ay ¥ g\ . M. v .20

Re-direct by Mr. Lichtenstein.

Q. Is Bear Lithia Water, as it is shown to have
been analysed by Prof. Mallet, alkaline enough to
have any effect upon the system?

Mr. Col li ns — I object to the question; the
witness has never used it-—he has never
prescribed it, and has'had no experience

whatever with it, and therefore his judg- 30
nient is of no value at all. .

Court—1It is a hypothetical question— I will
take it.

A. Ttis not at all; it is not sufficiently alkaline
to have any effect, in my estimation. '
By Mr. Lichtenstein.

Q Isit not the fact that quantity and quality or 40
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the ingredients in a mineral water is necessary to
determine whether it is of any therapeutical value?

Mr. Cottins— I make the same obiection.

Question allowed.
A. Undoubtedly it is so.

lie-cross hy Mr. Collins.

Q. Is it not a fact that the opinion of the medi-
cal profession, in regard to the medicinal value of
natural waters, is contradictory among themselves?

A. Of course, I cannot answer that question cate-
gorically;

I never had discussions with any phys101an over it.

Q. But you have read works on the subject?

A. T have studied the subjeet somewhat, and as
I stated before, our opinion as to the medicinal
value of lithium is becoming less than it used to

Q. Take the profession at large; are there not
some who adhere to it?

A. To the lithium treatment?

Q. Yes?

A. Oh, yes. '

Q. And’is it not a fact that the oplnlon as to
the medicinal value of natural waters is very vary-
ing in the profession of medicine?

A. Well, as far as I know, the consensus
opinion is against the use of natural waters.

Q. Of late?

Q. The consensus of opinion for the last
years is against natural mineral waters?

A. Yes.
Q. So far as you know?

I Q. But yet there are those of your profess
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who adhere to them as medicinal in value, are
there not? -

)

A. I presume there are some.

Re-direct by Mr. Lichtenstein.

Q Adhere to what mineral waters? Natural
waters that have sufficient quantities of medicinal
qualities—

Mr. Coiains— I object to the question as
leading.

Objection sustained.

George E. McLoughlin, a witness produced in
behalf of the defendant, being duly sworn accord-
ing to law, on his oath saith:

Examined by Mr. Lichtenstein.

Q You are a practicing physician?

A. Yes, sir.

Q And practice your profession where?

A. In Jersey City.

Q How long have you practiced your profession
in Jersey City?

A. Fifteen years.

Q. You are a graduate of what medical college?

A. The University of New York.

Q Have you examined the analysis of Bear
Lithia Water submitted to you, made by Prof.

Mallet, and also by Mr. Sparks?
A. T have.

Q Have you examined, or did you examine this

analysis for the purpose of testifying in this cause?
A. Yes, sir.

Q Did you make a study of them?
A. Yes, sir.

Q Are you familiar with the therapeutical and
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chemical effect of the ingredients of Bear Lithia
Water as analyzed by Prof. Mallet?

Mr.Coltlins—1I object to the question as ir-

relevant and immaterial.

Question allowed.

Q. Aro you familiar and do you know the thera-
peutical and chemical value of Bear Lithia Water
from an examination of that analysis?

A. Yes, sir.

Q. Is Bear Lithia Water a cure for kidney, blad-
der troubles, uric acid, gout, rheumatism, phos-
phoric deposits, inflammation of the bladder, drop-
sical affections, brick-dust deposits, all forms of
dyspepsia, which arise from non-assimilation of

20 food, such as heartburn and flatulence, sick head-

30

ache and a sense of fullness after eating?

Mr. Cottins—I object to the question as in-

competent and irrelevant, and imma-
terial and not the subject in view of the
alleged , advertisements made by the
complainant. It may be a matter of
opinion, and on the face of it they are
assertions of fact not open to this kind
of evidence, I think, your Honor, and I
object to it on the further ground that
the witness is not experienced in the
use of Bear Lithia Water.

Question allowed.
A. Iy sir; it is not.

By Mr. Lichtenstein.
Q. Is it of any value in the treatment of any of

40 those diseases?
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r.Collins— | make the same objection.

Question allowed.

A. Not more than an ordinary water would be.

By M. Lichtenstein.

Q And speaking of an ordinary water you mean

what? ~ 1, T1
A. The average water one might drink any-

where.

Q Ordinary city water?

A. Yes, sir; I should say so.

Q Is Bear Lithia Water a remedial agent in the
treatment of diseases of the urinal organs, nervous
dyspepsia and albuminuria?

Mr.Collins— | make the same objection.
. 20
Question allowed.

A. Tt is not.

Mr.Lichtenstein—I am willing that a gen-
eral objection shall stand to all this line
of evidence if Mr. Collins prefers it, in-
stead of making the objection to each
question. i

Court— | will overrule your objection and
the general objection may be noted.

By Mr. Lichtenstein.

Q Isit a solvent of stone in the bladder?
A. Ttis not.

Q Does this water contain any element which
peculiarly adapts it to the relief of liver diseases?
A. No, sir.

Q. Is this water of beneficial effect in the treat-

ment of consumption? s s
40
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A. No, sir.

Q. Is this water a solvent of phosphoric deposits
and gravel?

A. No, sir.

Q. Is there anything in this water which would
make it beneficial for teething children?

A. Nothing except the calcium salts, and they
are veiT little; nothing more than we would find
possibly in ordinary city water.

Q. Would the calcium salts in that water be of
any benefit for teething children?

A. I should say not.

Q. Isthis water useful in the treatment of cholera
infantum?

A. Is this water specially useful?

Q. No; useful as a cure?

A. No, sir, it is not; no more so than the average
water, which a child could have wlien it needs a
water.

Q. Is it a cure for cholera infantum?

A. No, sir.

Q. Must Bear Lithia Water be used to neutralize
uric acid and cure indigestion, gout and gravel?

Mr. Collins—-I object to the question; the
text of the pamplet shows that they do
do not mean to make any such assertion.
They contrast their water with other like
waters; it is not limited to their water.

Objection sustained.

By Mr. Lichtenstein.

Q. I read you a statement from Exhibit C 42, as
follows: “If you have urinary troubles, Bear Lithia
Water will absolutely eradicate them”— will it have
that effect?

Mr. Collins— I object to the question. That



349

has been overruled before. He has
stated that he did not know that; he
never used Bear Lithia Water; he can
only testify as to what his opinion is.

The Court— That is based entirely upon an-
alysis, of course. Neither of these wit-
nesses have testified that they used the
.water, and in fact did not know it. But
the question is put upon the assumption
that the analysis on the bottle made by
the complainant is true, and basing his
opinion on that, he is asked whether it
will cure what they there say it will
cure. I think it is entirely competent.

A. It will not.

By Mr. Lichtenstein.

Q Isit acertain preventive as well as a positive
cure for urinary trouble?
A. Tt is not.

Q By the exclusive use of this water, will it pre-
vent fever germs, typhoid malarial and others from

affecting the inner organism of a man?
A. No, sir.

Q Does Bear Lithia Water possess any remark-
able medicinal qualities?
A. No, sir.

Q Will the use of this water prevent the pro-
gress of Bright’s disease in its incipiency?
A. No, sir. r /

Q Will it renovate the organs and make them fit
r their natural offices?
A. No, sir.

icatqualUie” Llthla teem with any <*em-
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A. No, sir; I should say, hot In the ordinary
sense.

Mr . Cottlins— All water has chemical quali-
ties.

The W itness— He said “teem with chemi-
cal qualities,” and I said “no, notin the
ordinary sense.”

Cross-examination by Mr. Collins.

Q. Typhoid germs are most frequently carried in
the water, are they not?

, A. Yes, sir, I should say they were.

Q. And if a person exclusively uses such a water
that this analysis of Prof. Mallet discloses, uncon-
taminated, he is not likely to get typhoid fever, is
he?

A. Mr. Mallet’s analysis does not show anything
from a bacteriological standpoint.

Q. I said “uncontaminated?”

A. Do you mean “uncontaminated” bacteriolog-
ically?

Q. Yes?

A. Oh, yes, sir.

George N. Culver, a witness produced in be-
half of the defendant, being duly sworn accoiding

3Q to law, on his oath saith:

40

Examined by Mr. Lichtenstein.
Where do you practice your profession?

Jersey City. ?
How long have you practlced in Jersey o j

Almost thirteen years.

You are a graduate of what institution.
'Bellevue Hospital Medical College.

Q. Have you made a study of the analysis o

Prof. Mallet of Bear Lithia Water?

>0p OF O
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A. T have.

Q And also examined the analysis of the same
water by Mr. Sparks?

A. T have.

Q Did vou examine the analysis of that water
for the purpose of testifying in this cause?

A, Tdid.

Q A list of diseases was submitted to you as be-
ing claimed to be cured by that water?

A. They were.

Q Did you prepare yourself for testifying in this
cause?

A Tdid : «
Q On these particular diseases?
A. Yes, sir.

Q Is Bear Lithia Water, or are you familiar
with the therapeutical and chemical effect of the
ingredients of this water as appears by Prof. Mai*
let’s analysis?

A. Yes, sir.

Q And also that of Mr. Sparks?

A. Yes, sir.

Q Is Bear Lithia Water a cure for kidney or blad-
der troubles, uric acid, gout or rheumatism, phos-
phoric deposits, inflammation of the bladder, drop-
sical affections, brick-dust deposits, all forms of
dyspepsia which arise from non-assimilation of
food, such as heartburn, flatulence, sick headaches
and a sense of fullness after eating, and dyspepsia

generally? 7 ® '
A. No, sir.
Q Is it a cure for any of those diseases?
A. No, sir. *

(¥ Is it a remedial agent in the treatment of dis-
eases of the urinary organs?
A. No, sir.

Q Nervous dyspepsia or albuminuria?
A. No, sir.
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Q. Is it a solvent of stone in the bladder?

A. No, sir.

Q. Does this water contain any element which
peculiarly adapts it to the relief of liver diseases?

A. No, sir,

Q. Is this water of beneficial effect in the treat-
ment of consumption?

A. No, sir.

Q. Is this water a solvent of the phosphoric de-
posits, or gravel, or either of them?

A. No, sir.

Q. Is there anything in this water which would
make it beneficial for teething children?

A. No, sir.

Q. Is it a cure for cholera infantum?

A. No, sir.

Q. Or useful in the treatment of that disease?
A. No, sir.

Q. It is a remedy for incipient Bright’s disease?
A. No, sir.

Q. Would it have any effect in a case of Bright’s

disease?

A. None whatever.

Q. Is it a remedy for dyspepsia?

A. No, sir.

Q. Is it a cure or useful in the treatment of neu-
ralgia, acid stomach, female complaints, eczema,
and gall stone?

A. No, sir.

Q. Would it in any way be effectual in restoring
a person to health after utter exaustion by compli-
cations, following typhoid fever?’

A. No, sir

Q. Isit in any way beneficial in the treatmen o
ulcerations of the stomach?

a sir*

Q. Would the lithium in this water dissolve and

b
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wash away uric acid or the tendency towards liver,
bladder or kidney troubles?

A. No, sir.

Q Would the use of this water by a person keep
his system free from contaminating influences?

A. No, sir.

Q Does Bear Lithia Water possess any remark-
able medicinal qualities? IQ

A. No, sir.

Q Does it contain any medicinal qualities?

A. No sir.

A. TIs there anything in its composition in suf-
ficient quantities to be of medicinal value?

A- No, sir.

Q Will it prevent the progress of Bright’s dis-
ease in its incipiency?

A. No, sir.

Q Will it renovate the organs and make them 20
fit for their natural offices?

A. No, sir. i

Q Will the drinking of this water exclusively in
any way prevent fever germs, typhoid malarial or
others, from affecting the system?

A. No, sir.

(% Will this water neutralize stone in the blad-
der?

A. No, sir.
Q Or preclude ills?
A. No, sir.

Q Are there any chemical qualities with which
ear Lithia Water is teeming?
A. No, sir.

30

trw ~is water be of any more use in th

eratpTu! °f °f the diseases which I have enun
han any other ordinary drinking water?
Sir.

40
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Cross-examination by Mr. Collins.

Q. I think I observed you hesitate on dyspepsia,
did you or not?

A. I was not thinking at the time about this
water; it has no effect.

Q. You have never prescribed the use of Bear
Lithia water, in your practice, have you?

A. No, sir.

Q. You do not believe in the natural lithia
waters, as medicinal agencies, do you?

A. No, sir.

By Mr. Lichtenstein.

Q. Why do not you believe in the use of natural
lithium waters?
A. Because there is not enough ingredients in it

2Q to do any good.

20

Eldridge W. Estes, a witness produced in be-
half of the defendant, being duly sworn according
to law, on his oath saith:

Examined by Mr.'Lichtenstein.

Q. You are the General Superintendent of the
Great Bear Spring Co. ?

A. General Manager.

Q. And you live where?

A. In Jersey City.

Q. How long have you been General Manager of
the company?

A. Well, T have been General Manager about six
years, I think.

Q. What position did you hold with the company
prior to that time?

A. Manager of the Greater New York branch.

Q. Located where?
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A. We had our headquarters in Jersey City, and
other branches in this vicinity.

Q When first did you become connected with the
company?

A. About ten years ago.

Q Where?

A. T became Manager of the Albany branch of
the company first.

Q What year was that in?

A. That was in 1896 or 1897.

Q Was Great Bear spring water being sold at
that time?

A. Yes, sir.

Q Where?

A. In Albany and Greater New York, in Phila-
delphia; that is, our branches there, and then the
water was shipped to other points throughout the
eastern part of the country.

Q Was it sold under that name?

A. Yes, sir.

Q How long have you been in the water business
altogether?

1&'&. I have sold water since I was eighteen years
o

Q And how old are you now?
A. Thirty-nine.

. did Wu flrst learn of existence of
the Bear Lithia Water Company?

ditis"opaytaed  enfloy ofthe conpeary;

that time?* tmd °f business were theT doing at

A. They were selling medicinal water.
S. How was it put up?

astlLH gf° n bottles with a wooden cork and

0 Th iu_ °" an<”"a *abe*uPon the side.
. Aee a el such as is shown by Exhibit C 15?
S, Sir.

20
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By Mr. Collins.

Q. And a ground glass bear on it?

A. T do not recollect that; it may have been.

Q. Was that the only kind of a bottle they had
out at that time?

A. That is the only one I saw.

Q. When you first started in business with this
company, how did they sell their water— I meanin
what manner?

A. T only saw it in drug and grocery stores.

Q. Your own company, I mean?

A. Oh, our own company— we sold it in what is
known as the five pint glass stoppered bottles, pints
and quarts carbonated, five gallon demijohns, two
gallon demijohns, long necks, half gallon green bot-
tles, called long necks.

Q. Did any of those bottles, when you first start-
ed in business with this company bear any labels?

A. Yes, sir.

Q. Which bottle and what kind of a label?

A. The pints and the quarts of the sparkling had
an oval label; it is filed in our answer.

Q. Ishow you Exhibit F, annexed to the answer-
ing affidavit in this cause, on the part of the de-
fendant, and ask you whether that is the label
which was used by your company at that time?

A. On the sparkling bottles at that time, yes,
Sir.

By Mr. Collins.
Q. What time?
A. 1896 and 1897.
By Mr. Lichtenstein.

Q. What other labels, if any, were used, and on

what bottles?
A. We have, or rather, I found at Albany
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Court— I did not understand that you
are claiming that there is a similarity of

packages.
Collins— N o, sir; not at all.

Cour t — [ understand that the defendant
makes serious objection to the label; they,

say on this label that the Bear Lithia j

Water Company’s water was put up in
the bottles at the springs; now they say
it is not put up at the springs.

Lichtenstein— I understand that the
complainant objects because there ig

confusion, because of our label and the

label of their company.

Court— They do not claim that you
put up the same color or label, or the
same package to deceive; they only com-

plain that you have used the figure of a
bear.

Lichtenstein— I will show the kind of

packages we put up and use the bear on.

Court— There is no dispute about that.

.Lichtenstein— If your Honor please,*I

understand that there is— they claim
that we do not use the figure of a bear.

Court— Well go on—1 will take the
evidence.

itness— When I took charge of the Albany

branch, the principal business of the
company was the sale of water in a case
of six glass stoppered bottles, and there
is a case in Court here to show what it
18 i e. This case is a distinctive case,

30

and for a number of years after I entered 40
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the company’s employ, I never saw any
other case like it. That case is sold in
that shape, and has been from that time
to this.

Q. Describe it.
« A. It is a case of six one gallon stoppered bottles
with an opening at the side— on each side—and a
cover or a removable cover on the top, with open
handle holes at either end, and stenciled on the
ends, “ Great Bear Spring Co., New York Branch.”

We have a number of those cases, and they are
usually stencilled with the name of the branch
where the case hails from. There is almost invari-
ably a distinguishing number on each one of these
cases. Sometimes a letter and a number. On the
side is the stenciling “ Loaned— not so1d; when
empty, notify Great Bear Spring Company,” and
the proper address usually follows.

On the inside is also stencilled the same reading,
or something similar to it, “Property of the Great
Bear Spring Co. Loaned, not sold. When empty
please notify Great Bear Spring Co.” These cases
were delivered to private customers only, and t e
six bottles were plain, that is, unsealed.

There was a cheap looking label at the Albany
branch, with the figure of a bear on it, a poar
bear on a cake of ice, which was used for la ei g
green bottles, half gallons, known as “long necks;
it was something like that; it was a cheap pap -

Q. With the figure of a white bearstanding upon
a cake of ice, similar to the one which appea
here on the card you now have in your han(J_

A. Yes, sir; the cake of ice is floating in t

Mr. Lichtenstein— I Offer this card in evi
dence.



359

Marked Exhibit D 20.

The Wit ness— These long-neck bottles were
usually shipped to out of-town points and
were sold to the trade. The demand for
them grew very fast in my territory, Al-
bany, and soon after I took charge of
that branch I took the oval label and
adopted it.

Exhibit F, annexed to the answering affida-
vits of the defendants shown witness,
and he is asked if that is a copy of the
old label to which he referred, and he
said:

A. Yes, sir; I took it to the firm of Austin & Co.
of Albany, and had them make the label Exhibit I
on the annexed answering affidavit.

Q That is on Exhibit I, annexed to the same af-
fidavit?

A. Yes, sir; it is annexed to the same affidavit;
as I say, I took it to the firm of Austin & Co., of
Albany, and had them make the label.

Mr. Lichtenstein — I offer in evidence Ex-
hibit F, annexed to and part of the an-
swering affidavits oil the part of the de-
fendant.

Marked Exhibit D 21.

I also offer in evidence a large label marked
Exhibit I, also annexed to the answer-

ing affidavit on the part of the defend-
ant.

Marked Exhibit D 22.
Q Goon.

Exhih*In ~at *’ the large label marked
1 22, came into use not later than the late
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summer of 1897; that is my recollection; I haven’t
looked up any papers, but it was soon after I took
charge of the Albany branch; I used this label for
some time on the half-gallon green bottles and on
the five-gallon demijohns; it proved a little too
large for our purposes, and I then had a small
square label, which is the facsimile of it, as shown
in Exhibit H, made.

By Mr. Collins.

Q. In Albany?
A. Yes, sir; in Albany.

Mr. Lichtenstein— I offer Exhibit H, an-
nexed to the answering affidavits on the
part of the defendant, in evidence.

Marked Exhibit D 23.

Q. Go on.
A. T want to correct myself; I will not say that

I had it made in Albany.

By Mr. Collins.
Q. That may have been after you came to New

York, you think?
A. I don’t think so; it was not very long after

that that I came to New York, though.

By Mr. Lichtenstein.

\Q. Proceed. 1
A. Thereading of the large label, ExhibitD >

is, “This is Spring Water from the famous Great
Bear Springs (plural), situate at Fulton, N.

Adjourned to Monday, April 23rd, 1906, at
Jersey City, 9.30 A. M.
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Eldridge W. Estes, recalled in behalf of the de-
fendant, saith:

Examined by Mr. Lichtenstein.

Q From the time when you first began to do
business with the Great Bear Spring Co., did you
ever change the form or character of your labels?

A. They have been changed, yes, sir.

Q For what reason?

A. They have been changed in shape.

Q Have you ever dispensed with any particular
label from the time you first went with the com-
pany, up to the present time, for any reason?

A. No, sir.

Q Whatyear did you say you first went with the
company?

« [ find that I first went with the company in
June, 1897, the second day of June; I thought it
was June, 1896, but I find it was the second of
June, 1897.

Q And when you first started with this com-
pany what sort of labels were they using?

A. The oval labels; we were actually using
those oval labels with the polar bear on.

Q What character of bottles were they used on?

A- Onpints and quarts of sparkling.

Q That is a picture of a white bear upon a float-
ing cake of iee?

~es’ s*r’ and then we had another label o

e same character and design, and then I state(

bea/ tlJday that We had a cheap label with tha
ou,me as shown on the exhibit on very thii

onthe Tu 1o coloring, and those labels were use(

o w! gallon green bottles.
panv H” 61 entered the employ of the com

a’i 1(168 8%%"% ’Alb&%glt.;r‘heads >circulars and labeli

« Yes, sir; they were the property of the Syra
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cuse branch of the company; upon this piece of
printed matter, there was the head of a polar bear.

Q. What were they printed on?

A. Bill heads, receipts, and I believe letter heads.

Q. When did you first begin the use of seals on
the tops of your bottles?

A. January 1st, 1902.

Q. I show you a paper, and ask you when that
first went into use by your company?

A. I find that when I came to New York on the
22d of April, 1899, I took charge of the branch here
_ _when I say New York I mean Jersey City.

By Mr. Collins.

Q. You found it in Jersey City?

A. I found it in use in Jersey City, April 22d,
1899; that was eight days before the Gréat Bear
Spring Co. corporation took over the Great Bear
Spring Co.’s partnership at this point; the name of
the copartnership was at that time “Great Bear
Spring Co.”, and from the records in the office, ha
been such I believe from two to three years, is
printed matter «had been used— it is a circular-it
had been used and almost been exhausted; t a is,
the printed law, and we only had a few left.

Mr . Lichtenstein— I offer that circular in
evidence.

Marked Exhibit D. 23.

Q. I show you a card, and ask you when you
first saw that card in use by the company?
A. 1 found a few of these at the Jersey W

office at that time.

Mr. Lichtenstein— | offer that card ine

Marked Exhibit D. 24.
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Q. I show you a “Lithia water” label, and ask
you whether your company ever used that label?

A. Yes, sir.

Q. Were you selling an artificial lithia water at
that time?

A. Yes, sir; we tried to.

Q. How long ago was that?

A. In 1899. 10

Q. Was that water put up in bottles?

A. In half gallon bottles.

Q. And was this the label you used upon those
bottles?

A. Yes, sir.

Mr. Lichtenstein — I offer that label in evi-

dence.
Marked Exhibit D. 26.

Wit ness— The sale of that water was lim- 2

ited, and it was discontinued.

Q. And it was sold under the name of “Fulton
Lithia water,” was it not.

A. Yes, sir.

Q. When was it discontinued?
i Very soon after I came here; the business
was quite large when I came here, and it reached
the capacity of our warehouse in Jersey City, and
during the next winter I had a great deal of trouble 30
m serving our customers, and this was a kind of

side line, and we abandoned it.

Q. I show you a circular, and ask you when that
was put out by your company.

oM rqq*8" WaS PUt °ut’ 1 should judge, in the fall
1899 soon after I came here; ‘I discovered that
some o our competitors were getting hold of our
ses and bottles, and this circular was printed and

T ? cus"omers5notonly then but continuouslv

ia date, for the purpose of preventing any. 40
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thing of the kind; I distinguished the year when
this circular was printed by the number of the ad-
dress which is upon it; the next year late in the
fall we moved across the street into a new build-
ing, and kept our stables only on the opposite side
of Henderson street, and since that time all of our
literature has had No. 653 Henderson street upon
it, instead of 648.

Q. Part of the language in that circular is as
follows: “ All water sold by us is from the com-
pany’s springs (plural) near Fulton, Oswego Co.,
N. Y., and from no other source whatever’—in
your literature ever since you have been using the
springs on the Woodworth farm, have you been
designating your springs in the plural?

A. Before that time.

Mr . Lichtenstein— 1 offer that circular in
evidence.

Mr. Collins— I object to the offer as irrelev-
ant.

The Court—1I do not see that it is a par-
ticle pf good, except to lumber up the
record. You may put it in to take the
benefit of it, but I do not see that it is
of any value whatever.

Marked Exhibit D 26.

Q. I show you another circular which reads: “In
naswer to questions sometimes asked regarding
Great Bear Springs we say, ‘These springs are located
at a point five miles south of Fulton, Oswego Co.,
N. Y., upon a tract of 246 acres which this company
owns jn fee, and are remote from any building,
was that circular issued by your company?

A. Yes, sir.

Q. And has been in use for how long?
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A. T would say five years, it may be four— I will
say between four and five years.

Mr. Lichtenstein— I offer that circular in
evidence.

M. Collins—I object to it as irrelevant.

The Court—I will allow it to be put in.

10
Marked Exhibit D 27.
By Mr. Lichtenstein.
Q What is the extent of your business at the
present time?
Mr. Collins—1I object to that as irrelevant.
The Court—I will allow you to prove the
extent of your advertisements.
Question withdrawn.
By Mr. Lichtenstein.
Q What has been the extent of your advertise-
ments since your connection with the company?
_A. I will give you the figures for the corpora-
tion:
From May 15t 899, to January 1st, 1900 $9,240
£1'1 ﬂ?‘e YEAr 1900 ...ccccveeeeeercrvereneeeennn. - 14,300 30
u
« « < 1901 --------------------------------- 15,475
« « « 1902 ................ ;;., . , 21,492.61
K a 1903 nnnnnnnnnnnnnnn 31’187
. 1904 e, >/ 1
“« i< 39,513
1905 ....... 40,772

for m £ n°* h¢’We in this expense any expense
vertiS8ementsWh'Ch 316 °ftentimes considered ad-

Q What has been 4, general scheme of coloring 40
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of your wagons, since you have been in this busi-
ness?

A. Bright canary has been the color of our
wagons.

Q. Who manufactured them?

A. Most of them have been manufactured by
John Brede and Sons, of Hoboken.

Q- Was that wagon original in construction, so
far asthe water business is concerned?

A. We have never seen any like them since we
built them first.

Q. Since the use of these wagons, have you
noticed that the Bear Lithia Springs Co. has been
using the same kind of wagon?

Mr. Collins— I object to the question as
immaterial and irrelevant.

The Court— The construction of the wagon
is not material, I think.

Question withdrawn.

By Mr. Lichtenstein.

Q. What wasi the color of the wagons of the
complainant company when they first started in
business?

A cream color, I should say.

Have they changed since that time?

Yes, sir.

What color are they now?

They have become more yellow.

I show you Exhibit A A, attached to the
original affidavits in this cause, also Exhibit BB
and C C, and ask you whether you saw these ex-
hibits before, and where— they are heads of white

Al

ororor

bears?
A. Yes, sir.
Q. Where did you first see them?
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A. I found them in our office in Jersey City,
when I took charge there.

Q. Exhibit A A is postmarked “Jersey City,”
sometime in 1897; I think it is December 22d,
18977

A. It isPure Water Supply Co.

Mr. Lichtenstein— I offer those Exhibits

in evidence.

Marked respectively Exhibits D 28, D 29 and
D 30.

Q. You were shown a label with a picture of a
white bear on it; will you tell us when you first be-
gan to use that label, and if so, when and upon
what character of bottles?

A. The large square label which I had made in
Albany, and which we used there, and then later in
Jersey City, proved too large, especially when the
construction of the demijohn crates was changed;
the label was scratched off, being on the side of the
bottle, and I think in the year 1900 this label was
made; none of these are in evidence; the color was
not our ordinary color, and so a little later we
changed to the yellow label of the same size which

isin evidence; I only found this on Saturday.

Mr.Lichtenstein— I offer this label in evi-
dence.

Marked Exhibit p 31.

The Witness This label is worded in the

same way as those of the same shape,

Prom the famous springs located near
Pulton, N. Y. (springs in the plural).

a car(* sllowing a copy of a five-
8 dem,J«hn, with a large label, which has al-

30
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ready been offered in evidence, and will ask you to
tell us when this card was gotten up?

A. That card was printed either in the fall of
1897 or in 1898.

Q. Where was it printed?

A. At Albany.

Q. Were you using this small label when the
young man who was on the stand to testify the
the other day, was working for you, Mr. Swartz?

A. The square label?

Q. Yes?

A. We had abandoned that in 1900.

Q. And were using that label?

A. And we were putting in this odd shaped label,
what we call a ‘“shield ” label.

Q. The just offered?

A. Yes, sir; and we have also continued to use

the small square label up to the present time.

Mr.Lichtenstein— I offer that seal in evi-
dence. Marked Exhibit D 32.

Cross-examination by Mr. Corbin.

Q. You said, if ]| remember rightly, that prior to
1899, for several years, the trade name under
which this water company operated had the ‘'Great
Bear Spring Co.,” and that the partnership was
operating under that trade name?

A. | said that from indications | find on the
books it had been for several years.

Q. Yes; | show you the Exhibit A A, which has
already been offered in evidence and marked as Ex
hibit D 28, will you tell me if there is anything
about the Great Bear Spring Company on that?

A. No, sir; there is not.

Q. What is the printed matter upon this letter-

head, that was apparently used at that time?
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A. It is not a letterhead, it is an envelope, “ Pure
Water Supply Company, 648-650 Henderson street,
Jersey City.”

Q It says nothing about the Great Bear Spring
Company, there is no printing of the name of Great
Bear Spring Company, and this is postmarked in
1897.

A. Yes, sir.

Q. These labels which you have, identified this
morning were used upon what bottles?

A. Name the labels, please.

Q. First the shield marked Exhibit D 31?

A. The demijohn.

Q. The square labels, both the large and the
smaller labels?

A. Demijohns on the large square label.

Q. And the smaller square label?

A. On what we call the long necks as a rule.

Q. These three oval labels which you have
spoken of, what were they used on?

A. They were Mr. Easterbrooks labels; gotten
up by him before my time.

Q. And I believe you said that the seal label had
only been used since 1902?

A. I said 1900.

Q. January, 1900?

A. I said 1900, and my explanation was that the
urge square labels scratched up when they were
Placing the demijohns in the crates, and that I soon

discovered that after they went into use.
Q- The seal labels?

A SGar went into effect January 1st,
> do not mean by that, that on that very day

eused a seal label such as has been placed in evi-
,\re’ we used a labelofthe same shape, and
°r a 011 but prior to January 1st,

onr 1 °r a nuniber of months we had been selling
cases With the wire and leaden seal, and that
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proved unsatisfactory, and so after experimenting
for a while, we invented this ‘‘T’?shaped seal label,
and the first lot were printed— we were in a hurry
to get them in use—-on the first of January, 1902,
and so they were printed, and we had immediately
given an order for them to be lithographed, and it
was only a matter of perhaps a few days, or it might
have been a few weeks, before we began to use the
yellovr seal label as shown in the Exhibits.

Q. The first one had no bear on it?

A. No, sir.

Q. Nor the second ones either?

A. There were no second ones, except the one in
evidence. I am now referring to the “T” shape
seal labels used on glass stoppered bottles at that
time, and later used upon the long necks and demi-
johns.

Q. When did you first use one of these “ T” labels
with the figure of a bear upon it?

A. I say it was a few weeks after the first of
January, 1902; that is my recollection; it was as
soon after that date as we could get them litho-
graphed.

Q. How large a portion of your business is done
in these half gallon bottles, without any label upon
them, except the seal label?

A. You are talking now of our five pints no
the half gallon bottles— I presume?

Q. The same question I asked with regard to ®
five pint glass stoppered bottles?

A. Do you want the exact figures?

Q. Yes, if you have them.
A. In my affidavit on that point— the affidavi

was made out on a Saturday afternoon, in a very

great hurry in trying to get it to your °®c® a
I guessed at the proportion. Now these are the -

act figures—



371

Q. We do not want the figures— we want the
proportion.

A. I don’t know.

Q. You can calculate, cannot you?

A. I don’t know.

Q. You can get at it by arithmetical process, you
can give the proportion, cannot you?

A. I don’t know the proportion— do you want iq
me to figure it out?

Q. Yes.

A. We sell one five gallon demijohn to forty-five
glass stoppered bottles.

Q. Don’t you know the percentage of the whole
business; you said in your affidavit that it was 99
per cent.?

A. Yes, sir; I said 99 percent.

Q I want you to tell us the percentage, if you
can? 20

A. I do not pretend to be a mathematician.

Q It is about 9T per cent., is it not?

A. It is about 97 per cent.; I was not far off.

By M. Gollins.

Q- I notice in your literature you publish an

5th, 1890, and continue that analysis
right down to now?

A. With others. 30

Q@ You haven’t shown any other?
A. That was printed in 189s.

QQ But it whs made in 18907
A- Yes, sir.

ai' ~WHnt 1° know what spring that water was
taken from?

Mr. Lichtenstein— I object to the question
as not material.

The Court— I will take it. 40
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A. That was from the main springs at the lower
end of our property.

Q. Down at what you call—

A. It was the original group of springs.

Q. The Osgood and Connors’ properties?

A. I don’t know what you mean by Connors’;I
do know what you mean by Osgood.

Q- They adjoin, do they not?

A. That is something I do not know anything
about.

Q. Well, the Osgood farm, then?

A. Yes, sir; the Osgood farm.

Q. Give me that little circular that shows your
springs are on 246 acres that you own, which has
been marked Exhibit D 27— your attention was
directed to the fact that the springs were located
five miles south of Fulton, on a tract of 246 acres
owned by the company in fee. That tract was the
original Woodworth farm, was it not, once so spoken
of by Mr. Emerick?

A. I don’t know anything about it except what
I heard in evidence.

That is the farm he spoke of—
No other farm.
That is the farm that he has been speaking of?

I think he spoke of six or seven farms.

°> 0 po

I mean up there about five miles from Fulton,
that is the Woodworth and the Damuth farms?

A. He spoke of several pieces of property— one
over on the Central Railroad, which he purchased
and upon which there was a spring.

Q. That is not the tract referred to in this circu-
lar, is it?

A. I think that being 246 acres includes every
acre of land that were at that time owned in that
vicinity, but I don’t know.

Q. I call your attention to this fact on the third
page at the top of the third page, “we have been
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selling this water extensively since 1888;” it says
so, don’t it?

A. Yes, sir.

Q. Well, the company was not selling water
from this set of springs five miles away in 1888,
was it?

A. We said we were selling this water.

Q. This water? 10

A. Yes, sir.

Q. You were not selling water from this spring
five miles away in 1888, were you?

A. That depends by what you call a spring.

Q. You were not selling water from these springs
five miles away— drawn directly from the springs
five miles away— in 1888, were you?

A. We believe we were selling the same water
all the time.

Q. Will you answer the question, please— (Ques- 20
tion repeated). You were not selling water from
these springs five miles away— drawn directly from
the springs five miles away— in 1888, were you?

A. I cannot answer it.

Q. You were not selling water directly taken
from these springs situated five miles away, in 1888,

were you?

A. If you mean we were not selling— what is the
date?

?

A. ¥es, SI.I‘, wWe were ; we— you say 1888— what
is the date of this leaflet—

N e tedflet which you have given a date to,

e earliest date I see on it is 1901; you gave a date
from that number?

A. No, sir, not on that; no, sir, I did not; I said

a was printed four or five years ago.

Si  This was printed four or five years ago?

0 im68* S*r’ recollection.
ow, about five years ago you said you had 40
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been selling this water which you had theretofore
indicated as located at the five miles south of Ful-
ton, since 18887

A. Heretofore you say— that is not right.

Q. You have been selling this water extensively
since 1888— four or five years ago you said that,
and designated the source of your supply, as the
springs five miles from Fulton, did you not?

A. Yes, sir.

Q. Is it a fact that you had been selling water
taken from these springs at the point five miles
from Fulton, Oswego County, N. Y.,— directly
taken?

A. It is the same spring of water.

Q. It is the same spring of water?

A. Yes, sir.

Q. But not directly taken from the particular
spring?

A. We say yes, sir.

Q. Directly?

A. Yes, sir; springs do not mean a hole in the
ground, it means water; if you speak of the river,
you mean the water in the river; you do not mean
the river banks, and when you refer to a springyou
mean the water coming from the ground, out of
a particular hole in the ground ; at that time five
miles south of our present source? No, sir; do not
misunderstand me.

Q. Do not argue the case— will you produce the
letter which we asked for of Mr. Arnaud’s?

A. I have not been able to find it.

Q. Was Mr. H. A. Nichols at one time the man-
ager of Great Bear Spring Co.?

A. Yes, sir.

Q. In 1904°?

A. Yes, sir.

Q. Do you recognize his signature (handing wi

ness paper)?
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. That looks like it.
Now, you have no doubt about it, have you?
Not much.

Have you any?

PorOP

. No, sir.

Mr. Collins— I will ask that this letter be

marked for identification.

Marked C 73 for identification.

Q. HI understand it rightly, this bulk of your
trade which you think now is 97 per cent, has no
label on, except the seal label, has it?

A. Yes, sir.

Q. And the bottles on which you put shield
labels are the long necks, as you call them?

A. No, sir; carbonate water, and on the shoulders
of our five and two gallon demijohns.

Q. And you put something on what you call the
long necks, didn’t you?

A. That is a square label; a collar label and a seal
label.

Q. This collar label of which you have spoken,

has been very recently adopted, has it not?
A. Yes, sir.

Q. How long ago?

A. I should judge, a year ago, and it took the
place of another label, a colored label which had
three bears on instead of two.

Q. Have you got it?

A. (Produces).

Q. When was that adopted?

A. I cannot tell you; many years ago.

Q. And in use?

A. Yes, sir; it was.

Q. It was not in use at the time of the new one,

was it? ’

A. What do you mean by that?
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Q. I mean what I say.

A. Not in use at the time of what?

Q. That you adopted the one very recently—you
say it took the place of one, but this one was not
then being used, was it?

A. Yes, sir.

Q. Do you mean that this was continuously
used?

A. For several years.

Q. And dropped for how long?

A. It was not dropped at all, until we got the
new collar label, with that label on it in the store
within two weeks.

Q. What do you mean by several years— when
did you begin to use it?

A. It is difficult for me to remember or to state
that; but I believe four years ago; now perhaps I
can explain that this way; when the corporation
took charge of the business; in May 1st, 1899, ex-
cepting for the oval label on the sparkling water
and the square cheap label on the long necks, we
did not have a nice line of labels, and we imme-
diately began to prepare a full line of labels, so
that all of those labels dated from about that time;
and these new labels dated from about that time.

Q. About what time?

A. Immediately following May 1st, 1899; do not
misunderstand me; prior to that date we were
using the oval labels on our sparkling water, which
had the figure of a polar bear on a cake of ice, and
the cheap printed label with the figure of a bear on
a cake of ice.

On what?
On our long necks, those were used.

And those were all you used labels on?

I believe so. 4e ®
You have put out long necked bottles wi

°0> 0 >0



the last year, without any neck label or collar label,
asyoucall it?

A. If SO, it was a mistake, and I do not believe
it.

Q. What do you do in the percentage of your
business in five gallgn demijohns?

A. Three per cent., practically.

Q. And you say 97 per cent, in the case of bot-
tles and three per cent, for the demijohns;, that
leaves nothing at all for those other bottles?

A. Well, I say practically.

Q Practically the whole business is in your case
bottles, yet you send out in cases and in demijohns,

A. I will say that our sales of carbonate water
are small, and our sales of long necks— well, I find
we sold last year 5,871 cases of long necks.

Q. Your five gallon demijohns are the ones that
you send out with the coolers, are they not?

A. Partially.

Q. Well, mostly; is it not? -

A. No, sir.

Q. What do you send out with your coolers?

A. We have more small coolers in use for the
ground glass stoppered bottles than we have of five
gailon demijohns.

Q I mean coolers you send out to various
offices, to have a bottle on the top of them; they are
mostly the five gallon demijohns, are they not?

A. I would not say so; I know that there is more
sma coolers for the ground glass stoppered bottles

an there are for our five gallon demijohns.

S That is what the coolers are made for; the
uve gallon demijohns, are they not?

htd coo’ers are made also for the smaller
00 , T

nap £a”ron demijohns are designed for
use with the coolers, are they not?
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A. No, sir; the coolers are designed for the five
gallon demijohns, but most of them are for the
smaller bottles; these five gallon bottles are shipped
all over, and we did not put out a cooler but to
about one customer in ten, I should say, where we
shipped these five gallon demijohns to.

Q. But you do use the five gallon demijohns
chiefly with the coolers, don’t you?

A. I did not say that; I told you no.

Q. I 4° not think you understand me— what do
you use chiefly with the coolers?

A. The small ground glass stoppered bottles.

Q. I mean the big coolers?

A. Of course you must use a five gallon demi-
john on a big cooler; yes.

Q. Well, what I want to know is this, the bulk
of your cooler trade is in the five gallon demijohns?

A. I say no to that.

Q. You say you put out more small coolers than
you do large ones?

A. Yes, sir.

Those are for family use, are they not?
W e do not send any to families.

Only for offices?

>0 >0

Offices and business places; well, when I say
we never send any to families, perhaps I ought to

say we have sent about six altogether; very few*

anyway.

Re-direct by Mr. Lichtenstein.

Q. How many small coolers have you, with

which you use the half gallon bottles?

Mr. Collins— I object to that as incomp6
tent.

The Court— This witness has not said any-
thing that made that question p6l

nent.
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Question withdrawn.

By M. Lichtenstein.

Q. I find here a seal label gummed, with a pic-
ture of a bear on it, and I will ask you when that
was in use, by your company?

A. Immediately upon coming here from Albany
I had made a seal label, the size of this one with 10
the head Of a polar bear on it, similar to the one
that you have put in evidence; it looked like a bull’s
head, and OUI President objected to it, and we made
that one in 1900.

Mr. Lichtenstien— I offer that seal in evi-
dence.

Marked Exhibit D 33.

W itness— That was used on our five gallon
demijohns, that was, and then com- 70
menced on January 1st, 1900, we placed

in USe these “T” shaped seal labels.

Harry P. Betts, a witness produced in behalf
of the defendant, being duly sworn according to
law, on his oath saith:

Examined by Mr. Lichtenstein.

What is your business?

Attorney-at-Law. 30
Where do you practice?

At Phoenix, N. Y.

RN

. How far is Phoenix from Pulton?
A. Nine miles.

Q. How long have you lived in Oswego Co.?
A. Off and on for all my life.

Q@ Do you know where the Woodworth farm is?
A. T do.

Q_How far away from the Woodworth farm do
you live? 0
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A. I live on the adjoining farm; I was born and
virtually brought up there.

Q. Are you familiar with a certain spring or
springs on that farm?

A. Yes, sir.

Q. Do you know what those springs were known

as in your early days?

A. Yes, sir; I know the name of those springs.

Q. What were the springs known as?

A. They were known as the “Bear Springs.”

Q. How many springs were there on that farm?

A. Well, I cannot tell you; I can say that there
was many.

Q. More than one?

A. Oh, yes, sir.

Q. Were there any other springs known as “Bear
Springs” or “Great Bear Springs” in that locality?

A. Yes, sir.

Q. Where were the “Great Bear Springs” to your
knowledge?

A. They were about a mile and a half or two
miles south of the village of Fulton then, now itis
the City of Fulton.

Q. These springs on the Woodworth farm were
known as the “Bear Springs?”

A. Yes, sir; I have heard them called that.

Q. And the springs lower down were the “Great
Bear Springs?”

A. Yes, sir.

Cross-examination by Mr. Collins.
Q. How old are you?
A. I will be thirty-nine years old in August

next.
Q. When did you hear the springs on the Wood-
worth fatm called the “Bear Springs?”

A. I cannot give you the exact date, but the firs
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time was when I was a small boy, as far back as I
can remember almost anything.

Q Who called them so?

A. Theard different people around call them so.

Q Was it not the “Great Bear” people that
bought the farm that you heard called them the
“Bear Springs?”

A. NO, SiI‘; I heard them called the “Bear
spn'ngs” long before that.

Q Can you name a man or anyone you have
heard them call them so?

A Yes, sir.

Q Who?

A. 1 heard my father and my wuncle talking
about the *Bear Springs.”

Q That is on the Woodworth farm?

A. Yes, sir.

Q What did they call them on the Damuth
farm?

A. I did not hear them call them anything.

Q. They did not have a name?

A. No, SiI‘; not that I know of.

Q. What did they have on the Connor lot?

A. 1 don’t know which 1ot you are now speaking
of, but those springs situated near the pump station
were known as the “ Great Bear Springs.”

Q. And on the Woodworth farm the springs were
called the ‘‘Bear springs?”

A. Well, I don’t know exactly as to the Wood-
worth farm, but there was a group of springs on
ooy father’s farm; they were all known as the “Bear
Springs.”

Q- What was your father’s farm?

A. The next farm north towards Fulton, adjoin-
Ing the Woodworth farm.

Q- Did the Great Bear Spring Co. buy that farm?
A- No, sir.

Q- Who owns it now?
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A. My mother.

Q. You heard the springs on that farm called
the “Bear Springs?”

A. Theard the group of springs, that is, the group
of springs not far from the Woodworth farm called
“Bear Springs,” and there is a stream of water that
runs from this canal—

Q- Which canal are you speaking of?

A. The Oswego Canal, that lies between the river
and these springs there; it runs right parallel with
the river.

Q. Mr. Woodworth never called the springs on
his farm “Bear Springs,” did he?

A. T never heard them called that by him.

Q. Did you ever hear the springs on the Wood-
worth farm called that?

A. Yes, sir; I have.

Q- iBy whom?

A. My father and my uncle when they came
there, and I would hear them talking and they
called them the “Bear Springs,” and I have heard
other people that I cannot name now call them the
“Bear Springs.”

Q. I thought you said your father and your un-
cle were talking about the springs on your farm?

A. No, sir; the Woodworth farm, and on the
back end of our farm, and there was another spring
on another farm owned by a man named Chapman;
they were all called “Bear Springs.”

George D. Henderson, a witness produced in be-
half of the defendant, being duly sworn according
to law, on his oath saith :

Examined by Mr. Lichtenstein.

Q. Where do you live?
A. Phoenix.
Q. How long have you lived at Phoenix?
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A. About thirty-six years.

Q Are you familiar with the Woodworth farm?

A. Yes, sir.

Q Where is that located?

A. Tt islocated about four and a half miles north
of Phoenix.

Q Are you familiar with the springs upon that
land? e -.0

A. Yes, sir; some years ago, not of late years.

Q What were they generally known as, to you?

A. “Bear Springs.”

Q How long have you known them as “Bear
Springs?”

A. Ever since 1870.

Cross-examination by Mr. Collins.

Q Whodid you hear them called “Bear Springs”
by?

A. T heard the Dingmans call them the “ Bear 20
Springs. ”

Q Who were the Dingmans?

A. There was Minor Dingman, Ephraim Ding-
man and Benjamin Dingman.

Q Where did they live?

A. They all lived at Newmanville.

Q And where did you live?

A. At Phoenix.

Q Then?

A Yes, sir. 30

Q That is three miles away, or more?

A. Yes, sir.

Q Did you ever hear the Connors people call them
the “Bear Springs?”

roJs*’ I don’t know the original owner oi

he A ' ®tis tie did, or rather I have

~ issons call them the “Bear Springs.”
V- Whose sons?

A. Mr. Ellis’.
40
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What farm did Mr. Ellis own?

The Woodworth farm.

He owned it before Mr. Woodworth owned it?
Yes, sir.

. And you heard Mr. Ellis’ sons call the springs
on the Woodworth farm the “Bear Springs?”

A. Yes, sir.

Q- What were the springs down at the Osgood
place called— do you know that?

A. “The Great Bear Springs.”

Q. There was only one “ Great Bear Spring” was
there?

A. Well, there was one original spring years ago,
but I guess the city of Fulton has two or three in
there now, but years ago—

Q. But there was one spring they called the
“Great Bear Spring,” was there?

A. Yes, sir; but years ago it was one original
spring.

ISP R e

Frank Hyden, a witness produced in behalf of
the defendants, being duly sworn according to law,

on his oath saith:

Examined by Mr. Lichtenstein.
g. Where do you live?

A. I reside at West Phoenix.

Q. How far away from the Woodworth farm?

A. About three miles.

Q. Were you a trapper in your early days?

A. 1 Have trapped a great deal, yes.

Q. How long have you known the Woodwort
farm? . HA

A. I have known the Woodworth farm o
last forty years. n

Q. Do you know of the existence of sprlngs

that farm?
A. Yes, sir; of a great many up through tnere.



Q Doyou know what those springs were called?

A. They were always called “ Bear Springs.”

Q How long back have you heard them called
“Bear Springs? ”

A. For the last forty years, that I know of.

No Cross-examination.

Mr. Lichtenstein— I offer in evidence the
certificate of incorporation of the Great
Bear Spring Co.

Marked Exhibit D 34.

Defendant rests.

Charles Wheelhouse, a witness produced on
behalf of the complainant, in rebuttal, being duly
sworn according to law, on his oath saith:

Eaxmined by Mr. Collins.

Q How old are you?

A. Thirty-seven years.

Q Where were you born?

A. Twas born in the town of Scruple.
Y- In the town of Scruple?

n Ii’” 8 "Wask°rn  th® town of Scruple,
y. Where is that with reference to the Wood-

worth farm?
A ~Ajoining town to Volney:
there is a road divides them.
Q Aroad divides the town in which the Wood-

w°  farm is situated from the town in which you
were born?

A. Yes, sir.

Q Where is your birth-place as regards the
Woodworth farm?

A- Right across the road.

Q You were born there?
Yes, sir

10
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And have lived there ever since?
Yes. sir; until I was nineteen years old.
Where did you go then?
To the City of Fulton; it was a village then.
Have you lived there ever since?
No; sir.
Then where did you go to?
To the town of Volney.
But in the same neighborhood?
Yes, sir.
You have lived in that neighborhood all your
life, have you?
A. Yes, sir.
Q. DO you know the springs on the Woodworth

CrOoFrOFOFOEO

farm ?

A: Yes, sir; I do.

Q. Were they ever called or known as “Bear
Springs?”

A. Not to my knowledge.

Q. I am speaking of the spring, the water from
which is now pumped to Grandby, are those the

.springs you are now speaking of ?

A. Yes, sir; those are the ones I am now speak-

ing of. ' :
Q. How far are those springs from the spring

that the Fulton Water Works Company got their

water from?
A. Three miles or a trifle over, I should say.
Q. Were there any springs up in that country
called “Bear Springs?”
j A. No, sir. jjk
Q. I do not mean on the Woodworth farm,
elsewhere?
A. No, sir; not to my knowledge.
Q. Nowhere?

A. No sir. J
Q. When was the first you heard of the wo

40 “Bear Spring,” or “ Great Bear Spring?
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A. Well, something about five years ago.

Q You used to work on the Woodworth farm,
did you?

A. Yes, sir; I have.

Q Well, what did they call that spring when you
were a boy, that the Fulton Water Works Com-
pany pumped from down on the Osgood farm?

A. “The Bear Spring.”

Q Then you misunderstood me— you never heard
it called the “ Great Bear Spring ?”

A. No, sir.

Q Then I misunderstood you— there was a spring
called “Bear Spring?”

A. Yes, sir.

Q And that was down on the Osgood place?

A. That was down on the Osgood place.

Q Did you ever hear that called “Great Bear
Spring ” in your boyhood days?

A. No, sir.

Q Did you ever hear of any other “Bear Spring”
than that one down there?

" A. No, sir.

Q When did they begin to call the Woodworth
Spring “Bear Spring” or “Great Bear Spring?”

A. Well, something about five years ago was tho
first I heard of it.

Q The pumping works of the Fulton Water

orksCo.; the pumping works?

A. Yes, sir.

@ What date does it bear?

name.Tjat bsarS fche Fultou Water Works Co-s

Q What date?
A. 1885,

"

“'»»»-elimination by Mr.Lichtenstein.

» William King is a relative of yours, is he not?
Yes, sir; I believe so.
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Q. An uncle is he not?
A. No, sir.
Q. How is he related to you?
A. Well, he is a relative through my mother.
Q. Quite an old man, is he not?
A. William King?
Q. William King, Sr.?
10 A. Yes, sir.
Q. Have you ever heard him speak of these springs
on the Woodworth farm as “Bear Springs?”
A. No, sir.
Q. Did you ever inquire of him?
A. T cannot say as to that.
Q. Do you know that he made an affidavit to that
effect?
Mr. Collins— I object to that as immaterial
and incomPetent.
20
Question withdrawn.
By Mr. Lichtenstein.
Q. William King, Sr., is over eighty years of age,
is he not?
A. I think he js.
Q. You are a relative of Mrs. Hackett, are you
not?
A. Yes, sir.
30 Q. She lives right in that locality?
A. Yes, sir.

Q. And she is a lady that is in litigation with
the “Great Bear Spring Co.?

M:.Collins—I Object to that as immaterial.
Question allowed.
A. 1 believe so.

Mary E. Hackett, a witness produced in behal
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of the complainant, in rebuttal, being duly sworn
according to law, on her oath saith:

Examned by Mr. Collins.

Q May I ask you your age?

A. T am forty-two last October.

Q Where were you born?

A. Well, I was born, I think, on the farm where
we live now, where we live at present.

Q Andbave lived there ever since?

A. Thavelived there ever since— well, not wholly,

all the time, I lived at Minnetto, Oswego Co., for a
short time.,

Q Near by?
A. Well, it is about eleven miles away.

Q But most of your life, you have spent there,
on the farm?

A. Yes, sir.

Q Where do you live now, with regards to the
springs on the Woodworth?

A. T should say about a quarter of a mile away.

Q Have you known those springs all your life?

A. T have.

Q Did you ever know them to be called “Bear
Springs?”

A. No, sir.

Q Where was the spring called “ Bear Spring?”
A. On the Osgood farm.

Q Did you ever know that to be called “Great
ear Spring” in your early days?

A. No, sir; not until this other springz was devel-

onli®aVe” esPrmfs on * e Woodworth farm been
called some name with a “ Bear” in it lately?
A- Yes, sir.

Q When first?

0 Wn°Ut “Ve "ears af0’ I should say.
S- What name was given to it then?
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A. The “ Bear Spring.”

Q. You never heard that before?

A. No, sir.

Q. Are you referring to the springs on the
Woodworth farm, the water of which is piped to
Grandby? .

A. Yes, sir.

Cross-examination by Mr. Lichtenstein.

Q. The springs are now known as “ Bear Springs,”
are they?

A. Yes, sir.

Q. Are they not known as “ Great Bear Springs?”

A. T never heard them called “Great Bear
Springs.”

Q. The people in that locality merely call them
“Bear Springs,” do they?

A. “Bear Springs” that is all.

Q. The farm is known as the ‘‘Great Bear Spring”
now, is it not?

A. Yes, sir.

Q. You have been litigating with this company
for a number of years past, over your land, have
you not?

A. Yes, sir; for three years.

Q. And you are in litigation now with them?

A. Yes, sir; well, I cannot say exactly, but I
presume so.

W illiam R. Gore, a witness produced in behalf
of the complainant, in rebuttal, being duly sworn

according to law, on his oath saith:

Examined by Mr. Collins.

Q. How old are you?
A. Sixty-six years past.

A0 Q Where were you born?

A. In Scotland.
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Q Thenyon came to this country when?

A. When I was six years past.

Q And went to live where?

A. Handed in St. Lawrence County.

Q When did you come to Fulton to live?

A. In 1855.

Q Andyou have lived in that neighborhood ever
since?

A Yes, sir; oh, no; I have been out of the town
and out of the county once or twice.

Q You lived in the town of Grandby for a while,
didn’t you?

A. Yes, sir.

Q That is in the same county, is it not?

A. Yes, sir.

Q And you came to the neighborhood of Fulton
in 18557

A. T came to Fulton in 1855.

Q And then lived there how long?

A. Ithink to 1859 or 1860.

Q And then went where?

A. T was away about a year.

Q And then when did you come back to Fulton?

A. Tthink I was gone a year, or maybe a little
over, or less; it was not much.

Q Did you vary from that on, sometimes in Ful-
ton and sometimes in other places?

A. Yes, sir.

& How long have you continuously lived in Ful-
ton now?

A. Twenty-five years this April.

Q Did you become acquainted with the spring
on the Osgood farm?
1855 " es’ s'r’ the firsf summer I boarded there in
Osgood HeCame aluamted with the spring on the

Q Itwas called then the «gaqp Spring?”
A. Yes, sir.
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Q. Did you drink water out of it?

A. Yes, sir.

Q. When did you first hear it called “ Great Bear
Spring?”

A. T think it was in 1899; I would not be too

positive on that point, but I think that was the
year.

JQ Q. Do you remember when you first had your

20

30

40

attention called to that thing, what circumstances,
and where it was?

A. Yes, sir; it was on the Oswego Fields Fair
ground.

Q. What was up there?

A. There was a banner up there, and it sad
“ Great Bear Spring Water.”

Q. Did you give the date about that?

A. That was the date.

Q. Do you mean 1899 or 1889?

A. T think it was 1899; it m ight have been 1898,
but it was 1898 or 1899; I would not be too posi-
tive which.

By the Court.

Q. Counsel wdnts to know whether you are not
mistaken, and whether it was not 1889 or 1890 in-
stead of 1898 and 1899?

A. Tt could not have been.

By Mr. Collins.

Q. About how long was it since you were at the
Fair?

A. That is the nearest answer I can give you.

Q. I want to know whether you were at the fair
seven years ago or seventeen years ago?

A. Well. I was at the fair on that date; one of
those years; I was working for the Fulton Wa
Works Co., and doing their pumping at the a
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Works, and I got aman to relieve me, so that I
could go to this fair.

Q Cannot you tell whether it was ten years ago,
or whether it was seventeen years? Cannot you
bring to mind how many years ago it was? 1899
would only be seven years ago?

A. Then I miscalled the year unintentionally.

Q I thought you did; you mean what year, now?

A. 1888 or 18897

Q Did you ever hear of any Bear Spring up to
the present time, except the original one on the
Osgood farm?

A. Not that I know of.

Cross-examination by Mr. Lichtenstein.

Q The boatmen coming along the Oswego River
would stop there frequently along the springs,
along the river front, would they not?.

A. Yes, sir.

Q And that is for many years back, is it not?

A. That is in 1895; that I can speak of for cer-
tain.

Q And that is called a springy country?

A. Yes, sir.

Q And there is a number of springs right south

not 6 “ou ca” Mie BCar Spring, is there
A. Well, not immediately in that neighborhood,

didn't they?atmen to St°P aU the sPrinS&

A- No, sir; there was but one then that theboat-
*en stopped at at that time.

Wori/nToU remember when the Fulton Water
S  rommenced first the pumping?

M. Col lins I object to that question as
not cross-examination.

The Court— I will take it; I think the ex-
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amination is fair, because he was mis-
taken as to the date.

By Mr. Lichtenstein.

Q. The building was completed in 1885, was it
not?
A. Yes, sir.
10 Q. And they had been working on it for two
years?
A. I cannot tell you that.
Q. Was not the whter sold to the village known
as Great Bear Spring Water?
No, sir.
What was it called?
Bear Spring Water.
You never heard it called Great Bear Spring?

PO Or

No, sir.

2 3 .
K Mr. Collins— I want to put in evidence our

certificate of incorporation; I notice they
do not admit it.

Marked Exhibit C 74.

I also offer in evidence this letter which was
heretofore marked C 73 for identifica-
tion.. The letter marked Exhibit C 73
and being read is as follows:

Mr. J. McGrath,
8 West 123rd St.,
-N. Y. C.

Dear Sir— The writer called to see you yesterday
in regard to your discontinuance of our service, an
learned that you were using Bear Lithia a
we have no criticisms to make about that wa e,
with the exception of calling your attention o *
fact that this is a pure and simple medicine, *

40 should never be drunk except upon the advice

5
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physician; you are undoubtedly aware of this fact,
and it may be that you have some ailment which
makes the drinking of a lithia water necessary for
your health; if this is true, we would suggest that
you purchase lithia tablets and dissolve them in
Great Bear Spring Water. In this way you know
to a certainty just how many grains of the drug
your system is absorbing, and at the same time you
may be sure that the water is absolutely pure and
wholesome; for fear that you might think our ar-
guments are intended as a scare to regain your
patronage, we would respectfully refer you to your
family physician for corroboration of what we say.
Yours very truly,
Great Bear Spring Company,
Peh- H. A. Nichols,
Manager.

Next I offer in evidence the letter which we
gave the other side notice to produce,

written by Mr. Arnaud, which reads as
follows:

Tt is addressed 574 Fifty-seventh street.

Brooklyn, N. Y.
Dated January 15th, 1903.
Messrs. Bear Lithia Water Co.
Dear sirs:

Having sampled your water at the Orphium
Theatre last night, I would like to have you leave
ne a five-gallon demijohn at my house on the sec-
ond floor of the above address and oblige

Yours truly,
C. E Arnaud.

Marked Exhibit C 75.

49
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Mr.Collins— | next offer in evidence the 40
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answer made by the Great Bear Spring
Co. to that letter which reads as fol-

lows:
Mr.Lichtenstein— | object to the offer of
that letter.
The Court— | shall sustain the objection.
10 Mr. Collins— | will then ask to have it

marked for identification.
Marked C 76 for identification.

Mr.Cottins— Next I offer in evidence a copy
of the advertisements of the Syracuse
Standard for March 24, 1893, and we
will have a photograph of the page in
question ipade and put in, instead of
leaving the book here.

20 It is agreed between counsel that the photo-
graph may be made of that page instead
of leaving the original.

Marked Exhibit C 77.

Joseph T. Hall,a witness produced in behalf of
the complainant,” in rebuttal, being duly sworn

according to law, on his oath saith:

Examined by Mr. Collins.

30 Q@ Where do you live?
A. 143 West 142nd street, Borough of Manhat-
tan.
Where did you live in January, 1895?
At Hyannis, Mass.
What is your occupation?
I am a bank cashier.
What bank?
First National Bank of Hyannis.
Did you in that month and year, have a bad

attack of grippe?

CrOoFropro
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A. Yes, sir; I did.

Q How were you. left after that attack?

A. T was left with an acute attack of Bright’s
disease.

Q How bad were you?

Mr.Lichtenstein — I object to the question.
He is not qualified to state how badly he
was afflicted— he can say that he was
suffering from something— interrupted-

Oourt— He can state what his condition was.

By Mr. Collins.

Q What condition were your kidneys in— state
it so that we can form an opinion of what your
condition was?

A. They were inflammed and painful and my
water was all bloody.

Q How bloody?

b

Mr. Lichtenstein — I Object to the question.
The witness cannot state that his water
was bloody; it might be colored red from
a variety of causes.

Question withdrawn.
By Mr. Collins.

Q Did you call in a physician?

A. Yes, sir. 1

Q Did you get any relief from his treatment?
A. Not from the physician.

Q What did you finally take?

A. Bear Lithia Water.

Q How did you come to take that?

A. It was recommended to me by a friend of
mine.

30

Q On that occasion, or on a previous occasion? 4o
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A. T had had trouble before, of a similar kind,
and this friend of mine had recommended it to ne
previously.

Q. Under what circumstances?

A. On account of my being ailing, and somewhat
in the same condition that I then was; it was after
an attack of grippe although not so bad as this

10 One.
Q. What effect did that have upon you?

A. Tt ‘relieved me very soon after I commenced
taking the Bear Lithia Water; in fact, before I had
taken one case of it I felt relief, and before I had
taken four bottles, out of the last case that I bought,
I was greatly relieved and at the end— after I had
taken the first case, I might say I was completely
recovered.

Q. You continued until you were completely

2q cured?

A. T continued the use of the water after the first
case; I took another case, and so was completely

cured.
Q. Did you ever have any attack since that timegy
A. No, sir.

Q. You are a temperate man?
A. I never drink any liquor of any kind.
Q. Did you give a testimonial which has been
printed by the Bear Lithia Water Co.—are you
2Q the Joseph T. Hall whose letter is printed in Exhibit
C 41?
A. That is a copy of a letter which I gave them.

Cross-examination by Mr. Lichte7istein.

Q. Where were you living at the time you took

this water?

A. In Hyannis, Mass.

Q. How did you come to sign that testimonial
and send it to New York?

A. T was living at New York at that time.
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Q How long did you give your testimonial after
the time that you used the water?

A. Oh, several years.

Q How did you come to give it?

A. T had a friend that asked me for it, and I
gave it in that way.

Q Who was that friend? *e

A. Mr. Harry Dickinson. *

Q One of the proprietors of the company?

A. At that time, yes, sir.

Q And he was a friend of yours?

A. Yes, sir.

Q Was he the man that recommended the water
toyou?

A. No, sir. ' Y

Q Can you recall how many years it was, after
%fout%]sed it, that you first gave your testimonial as
0 it?

A. T think it was about three years afterwards.

Q Prior to that, you had not written to tlie com-
pany at all, about the beneficial effect of the water
upon you, had you?

A. No, sir. " N
eas%? How did you know that you had Bright’s dis-

A- T got it from my physician, whom I thought
Wasa capable man.

Q Was it not in this way, and is not this the
usVv Physician told your wife that you had

nght s disease, and that she told you— is not that

A Nst accorc™n£ toy°ur own testimonial?

her 1 ° r'r;.the Physician told me, and he told

liiPtwTr think her first, and then he told
** that I had Bright’s disease.

Sirinn Sa® *n “our testimonial that your phy-
ease? °  "°Ur y°u had Bright’s dis-

10
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A. Well, I say so now, and I also say that he
told me besides.
Q. Who was your physician at that time?
A. Dr. Edward E. Hawes.
Q. And you say he was a capable physician?
A. Yes, sir.
Q. And yet he was unable to do you any good?
A. Yes.
Q. You were using medicines during the same
time that you were taking the water, were you

A. Well—while I was taking water?

Q. Yes.

A. No, sir; I didn’t use any medicine.

Q. Was not your physician prescribing for you
at the same time you used the Bear Lithia Water?

A. I didn’t take any medicine at all, after I comr
menced taking the water.

Q. But previous to that you had been taking
medicine as was prescribed by your physician,
hadn’t you?

A. Yes, sir.

Q. How long?

A. Several wfeeks.

Q. And then you stopped taking medicine su -
denly, and commenced the use of this water?

A. No, sir.

Q. Did you go to the bank during that time?

A. No, sir; I was in the country.

Q. How long had you been to the country, away
from the bank?

A. T had been in the country twenty-one yea

Q. Well, how much blood or bloody urine wer
you passing at the time, when you first began
doctor, with your physician, I mean?

A. Well, very considerable.

Q. Well, aoout how much?

A. I never measured it.
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Q Well, about how many ounces; do you know
that?

Q No, sir.

Q Well, with reference to an ordinary cupful,
howmuch did you pass at a time?

A. I should say fully a cupful at a time.

Q And how many times a day would you pass
asmuch as a cupful of bloody urine?

A. Ishould say four or five times.

Q A full cupful each time?

A. Yes, sir.

Q And how many days did that continue?

A. For at least two or three weeks.

Q And did you have to get up at night to
urinate?

A Tdid

Q And how often during the night?

A. Sometimes once and sometimes more than
onee.

Q How long did the doctor treat you?

A. He treated me for that trouble for over three
weeks.

Q You don’t know whether this blood came from
your kidneys or from your bladder, do you?

A. T only know what the doctor told me.

Q And after three weeks treatment by your
physician, you say you began the use of this water?

A. Yes, sir.

Q And you used just one case of it?

A. Tused two cases of it.

Q How much a day did you use of the water?

A. T drank it very freely.

Q Did the physician tell you how much to
unk a day of this water?
A. No, sir.

Q Did anyone else tell you how much you should
arink a day of this water?

10
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A. Nothing more than to use it the same asI
would any other waiter.

Q. Who told yon to do that?

A. The party that recommended it to me.

Q. How much did you actually drink a day?

A. I should think, possibly, pretty near to one of
these bottles.

Q- Was that one of the quart bottles?

A. No, sir; a two quart bottle.

Q. How much urine did you pass then after
drinking this water?

A. I don’t think it decreased very much.

Q. How about the bloody condition of the water?

A. That stopped immediately.

Q. The bloody urine stopped immediately you
started to use the water?

A. Well, no, sir; not perhaps exactly immedi-
ately—

Q. Well, how long after you first commenced
using it?

A. I should think within less than a week; at
least within ten days.

Q. Entirely?

A. Tt gradually decreased, until it ceased alto-
gether.

Q. But the quantity of urine did not increase,
did it?

A. No, sir.

By Mr. Collins.

Q. Cdunsel put the question to you, he asked you
if you passed pure blood and you answered yes; now,
you mean by that, that it was bloody urine, no
pure blood?

A. Yes, sir; I mean bloody urine.

Q. And after you took the water, the bl 7
condition of the water gradually decreased?

A. Yes, sir; very soon after I commenced wi
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the water, the bloody condition of my water gradT
ually decreased; that is, it became lighter and
lighter.

Brice A. Martin, a witness produced in rebuttal
onbehalf of the complainant, being duly sworn ac-
cording to law, on his oath saith:

Examined by Mr. Collins. '

Q Where do you live?

A. 48 Eleventh avenue, N. Y.
Q What is your business?

A. T am in the drug business.
Q A druggist?

A. Yes, sir.

Q How long have you been in that business?
A. All my life.

Q That is, since you have been old enough to he 20
anything?

A. Yes, sir.

Q Did you give your age?

A. Not yet.

Q How old are you?

A. 32 years.

Q And you are familiar with diseases to some
extent, are you?

A. Well, as far as a druggist can be familiar
with them. gp

Q What trouble have you had, what have you
suffered from?

A. T had trouble with uric acid, and a slight
attack of albuminuria, and the uric acid was greater
than the albuminuria, and it used to cause a
great number of blisters on my body in various
places, where the urine would strike; it would then
cause little water blisters, wherever it would strike

my body.

Q On your body? 40
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A. Yes, sir; down on the lower organs of ny
body.

Q. Were you able to get your life insured?

A. No, sir; I was not; on account of the albumin-
uria from which I was suffering at that time.

Q. When was that?

A. Some years ago; I tried to obtain insurance,
and in fact I tried almost every company there was,
I suppose, in the United States, but I have never
been able to get any insurance.

Q. And you always failed because of that one rea-
son?

A. Yes, sir; that was the reason that I always
failed to obtain insurance.

Q. Have you had occasion to use Bear Lithia
Water, or have you used it?

A. Yes, sir; I have used it.

Q- How came you to do it?

A. How I came to do it was in this way: Some
three months or more ago, when in New York, we
had some very poor water; during that time the
city water was very very bad, and I went across the
street to a place where they were selling it, and I
took some of this water, that is, the Bear Lithia
Water, and after I had used it a little while I found
that this water blisters that I was troubled with,
and the heat or irritation through the kidneys
which this uric acid had caused improved; that is, I
began to get rid of it; well, not thinking thatit
was the Bear Lithia Water that I had been drink-
ing that.had done it, and I suppose at that time I
drank as much as a bottle a day of it, that is, a two
quart bottle, I persisted in drinking of it and I gra-
dually got better and better and finally I got entirely
rid of those water blisters, and got rid of this uric acid
trouble 1 really didn’t have any confidence in the
Bear Lithia Water, not knowing anything at all
about it, so a friend of mine, he was troubled with
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the same sort of thing that I had been troubled
with, and I told him my experience, and I asked
him to use it; as I say he was troubled exactly the
sare as I was, and I asked him to use it, and after
drinking a good deal of the water, and especially
drinking a lot of it when I was going to bed at
night, and I told him to do the same, as I knew, or
at least I told him that it would do him a great
deal of good, and he did it, and it had the same
effect on him as it had on me.

Q Do you continue to use it?

A. T useit every day.

Q Doyou find any benefit from it?

A. Yes, sir; I certainly do.

Q And have the water blisters returned.

A. No, sir; they have not.

Q And you don’t know about the albuminuria?

A. T have very, very little of it now; I had my
urine tested only a short time ago—

Mr . Lichtenstein— I object to that as im-
material.

Q What you mean is that you have a less quan-
tity of albuminuria than you ever had before?

A. Yes, sir.

Q How long ago was itjsince you began the use
of Bear Lithia Water?

A. Three or four months ago.

Q And you keep it up constantly?

A. Yes, sir; I have never been without it.

Cross-exarmination by Mr. Lichtenstein.

Q@ You had been in the habit of using Croton
Water in New York, had you?
A. Yes, sir.

Q And doing that right straight along?
Yes, sir.
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i when was it you were examined for your
urine?

A, T have been examined every year for the last
ten years.

Q: Dpw did you know that you had albuminuria,
or albumen in your urine, outside of what the phy-
sician told you?

A.- My own knowledge of it.

.Q Did you ever test your urine to find out
whether you had albumin in it or not.

A. Yes, sir.

Q. How did you test it?

A. Thad three tests made.

Q. How did you test your urine to find out
whether you had albumen or uric acid in your
urine?

A. "V7el, I tested it for uric acid by the use of
nitric acid and boiling.

Q. Is that the test whereby you find out whether
there is albumen in your water or not?

e A.. 1%,;sir; that is the test for uric acid.

Q. Well, did you find out whether there was

albumen iii your urine?
Yes, sir.

Q. How did you find out?

A. By testing it with a Rochelle salts and blue-
stone test”..:

Q. Is that the test for albuminuria, or do you
use Rochelle salts and blue-stone to test whether
you have albumen in the urine or not?

A. Ye$,,sir; that is the test.

Q. Where did you ever read, or where did you
get it from, that such was the test to ascertain
that albumin was in the urine?

A. You can get it in the pharmacopoeia.

Q. Doyou say that that test appears there— in the

pharmacopoeia? . ;.

4n  A. Yes, sir.
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Q How do you know that it appears in the phar-
macopoeia?

A. Well, 1 don’t know exactly that it appears—

Q When did you see it in the pharmacopoeia?

A. T don’t know when I saw it last; but it is
there.

Q How do you know that it appears there; wdien
in fact you say you never saw it there?

A. How; what do you mean?

Q You say that that test was to be found in the
pharmacopoeia?

A. Yes.

Q And then I ask you how do you know that it
istobe found in the pharmacopoeia, and then you
state that you don’t know exactly when it appeared
there or when you last saw it there-—now, I want
toknow how it is you know'that that test, that is,

the Rochelle salts and bluestone test appears in the
pharmacopoeia for albumen in the urine— how do
you know that it was there?

A. Because I saw it there.

Q How do you know that it was the test for
albumen?

A. Tt is the test.

Q The test for what?

A. For urine.

Q Yes, you test your urine to find out whether
there was sugar in it, or whether there was uric
" m or albumen, whichever you looked for—
what did you look for?

A. T always looked for uric acid; that is all I was
ever afraid of. * 4

Q Now, is it not, as a matter of fact, that yc
ver tested for albumen at all— is not that a fac
A. Ny sir.
thp what did you mean when I asked yc
qurabon, whether you had ever made a test <
me to ascertain whether there was alburne

30
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in it or not, and you said yes— now, I want to ask
you if that is true or not?

A. No, sir, not albumen; I always tested for
uric acid; that is the only thing that I am afraid of

By the Court.

Q. You don’t answer the question—you have
already testified that you tested your urine to ascer-
tain whether you had albumen in it or not, and you
testified to the character of the test, and you said
that you had tested by means of the Rochelle salts
and bluestone test, to ascertain whether there was
albumen in your urine or not— now the question is
.whether that is true or not?

A. Well, the test for albumen, I never used that
test before. I never tested for albumen; the only
thing that I was ever afraid of was uric acid, and I
tested for that.

By Mr. Collins.

Q. Do you wish to make any correction in your
testimony?

A. No, sir; I don’t know that I want to make any
correction.

By Mr. Lichtenstein.

Q. Don’t you know, as a matter of fact, that mo
tests appear for the urine in the pharmacopoeia a
all; don’t you know that?

A. Why, I know that in the latter pharmaco-
poeia there is hot any tests shown, that is, in 19
last year, 1906, there are no tests of the urine shown
in that pharmacopoeia, but in the pharmacopoeia
for 1900 and for over ten years before that, ©
was tests shown in the pharmacopoeia, but in
new pharmacopoeia of 1906 they do not appear, a
in the year 1900 there was the tests shown an
years before that.



409

Q In the year 1900, you did not have uric acid
trouble at that time, did you?

A. In 1900?

Q Yes?

A. T didn’t test for it; I might have had that
same trouble, but I didn’t test for it; it didn’t
bother me, and I didn’t bother my head with it; if

I did have it, I didn’t know it? 10

Q You did not Icok at the pharmacopoeia for a
test, did you?

A. No, sir; I did not bother at all about it.

Q You did not then know what percentage of
albumen you had, or whether in fact you had any
albumen at all then?

A. No, sir; I did not know that I had any al-
bumen in my urine at all then; I never knew any-

thing at all about it, not until I went to get in-
sured.

20

% the Court.

Q Did you make a test to ascertain whether
there was albumen in your urine or not?

A. T did not test myself for it, that is, for al-
bumen; the only thing that I tested for was uric
acid, because I was very much afraid of uric acid.

By )\&r. Lichtenstein.

Q What did you mean when you said you had ,,

used Rochelle salts and bluestone— what had you
used that as a test for?

A. That is the old test for albumen.

Q Did you use that test?
f-;,N° St -~did not. When I was examined
°r, ®insurance, they said that I had albumenuria,

, they ~ d tested for it and found albumen,

,t a’sohdd me that I had uric acid trouble,

o 1c”uld not get insured.

Now, don’t you know, as a fact, that the test 4

0
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that you have just spoken of as being a test for wic
acid is the test for ascertaining the amount of al-
bumen in the urine?

A. Is it not a test for uric acid?

Q. Well, is it?

A. Yes, sir, I think so; I have always used it.

Q. You have always used it for what?

A. Uric acid.

Q. But you were using the albumen test for the
purpose of finding out whether you had uric acid
or not?

A. Well, we use nitric acid and boiling for the
purpose of finding albumen, don’t we?

Q. That is not what you said; do you usually use
that in your work for the purpose of finding out
whether you had uric acid or not?

A. T don’t know that, but I do know that I have
used it for the purpose of finding out whether I had
uric acid or not.

Q. So that in using that test, that is the nitric
acid and the boiling, you thought you were deter-
mining the amount of uric acid in your urine, that
is, you thought that it was the test for uric acid?

A. Well, if you have uric acid and the urine
comes in contact with the heat, it will turn red—

Q. When you were telling us about these water
blisters that appeared on your body, which yousai
you thought came from the presence of uric acid in
your blood, or in your urine, you said that some
one had prescribed a mineral water for you?

A. Ko one prescribed it at all.

Q. How came you to stop using Croton Water.

The Court— He sajB he took a mineral
water because a friend of his had recom
mended it to him, and he found a bene
fit from it at first, and he continue

until he was cured.
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Question withdrawn.

By Mr. Lichtenstein.

Q Did anyone tell you that you ought to change
your water and didn’t they tell you to drink this
mineral water?

A. No, sir.

Q You didn’t have any particular reason for go-
ing to get this particular kind of water, did you?

A. No, sir; it was only because it was handy;
right across the street.

Q And immediately you started in to drink it,
you experienced a change— relief?

A. Yes, sir.

Q That is, by drinking pure water?

A. 1 was drinking the Bear Lithia Water.

Q Did you take the specific gravity of your
urine when you tested it?

A. No, sir.

Q Is it usual to test your urine as you have de-
scribed it, without first taking the specific gravity
of the urine? Did you ever hear of a test of urine
being made without first doing that— taking the
specific gravity of the urine?

A. Now, if a test was made by a doctor, or some-
one in the insurance company’s employ, I suppose
they would take the specific gravity of it, but if
you want to know if you had uric acid or Bright’s
disease or something of that kind, you need not do
it; you would test for uric acid.

Q You are a druggist; you know all about these
things, and you are using them almost every day,
are yon not

Q Well, we get a little rusty on these things
sometimes; we don’t use them every day, in fact we
don’t use them very often.

Q Have you tested your urine yourself since you

rst the uss of this water?
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A. T have tested it in this way, that is, by the
nitric acid process, to see if it went red after I had
boiled it.

0- When did you do that?

A. About two weeks ago.

Q. You have not applied for admission to any
insurance company lately, have you?

A. Not as yet.

Q. Was there any precipitate in your urine the
last time when you tested it?

A. Well, hardly any.

Q. You have not made any test to determine
whether you had any albumen in your water at the
present time, have you?

A. No, sir.

Q. What was the report of the insurance com-
pany’s examiner, when you were examined for in-
surance, that you had albumen in your urine?

A. Yes, sir; he reported that I had albumen in
my urine.

Q. So you don’t know that there has been any
change, so far as the albumen is concerned?

A. Only by the odor of the water.

Q. What is there about the odor of your water
that demonstrates to you that there is any albumen
in it?

A. Well,, the odor of the water is much better
than it was two months ago, and there is some
change for the better in that respect; the odor of
the water used to be very offensive.

Q. Cam you describe it? Can you describe the
odor of your water?

A. Oh, I don’t know that I can; you might say
there was a sort of aromatic odor about it, or some-
thing like that.
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lie-direct by Mir.  Collins.

Q You made no personal tests of your own urine
yourself, did you?

A. No, sir; not myself.

Q But when you were examined by the doctor
for the insurance company, he said you had albu-
men in your urine?

A. Yes, sir. LN

Q And among the tests that he used was this

test you have explained of Rochelle, salts and blue-
stone?

Mr. Lichtenstein— I object to that on the
ground that it is leading, and also on
the further ground that he did not say
what counsel implies in his question.

The Court —He did not say that; he said
that he used these things in making the
tests.

Question withdrawn.

ByMr. Collins.

Q Well, do you know the tests that they used?

A. No, sir; I do not know the tests they used.

Q Then it was yourself that did use the Rochelle
salts and bluestone tests?

A. Yes, sir.

Q But what did you use that for? How did you
come to use that test?

A. How I came to use that test was this way:
There was an old German test; there was a German
that worked with me, and he said one time, “Do
you know the best test for albumen?” and I said,

No;” now, that is during the time that I was get-
ting or trying to get insured, and he says, “Iknow
an German test,” he says, “the very finest
thing in the country,” and he then described that 40

30
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I should use twenty grains of bluestone and thirty-
fivegrains of Rochelle salts and dissolve each before I
used them, and then mix themtogether with the
urine.

Q. And that is the way that he made that test?

A. No, sir; he gave me that test.

Q. And you used it?

A. And I used it and never bothered my head
since about it, and the only thing I ever bothered
my head about was the uric acid.

By the Court.

Q. And you thought that cured the albumen, did
you?
A. Yes, sir.

By Mr. Collins.

Q- The test cured it?

A. No, sir; no, we used that for the test for al-
bumen.

Q. You tried it as a test for albumen?

A. Yes, sir; we used it as the test for albumen.

Q. Do you know anything about the result of
the test, what it showed or anything about that—
do you know anything about it yourself, at al?

A. Tt showed I had albumen.

Q. Now, irrespective of the tests, is or is not your
general condition, better since you began to use
this water?

A. Yes, sir; it is a great deal better.

Further cross-examination by Mr. Lichtenstein.

*« Q. Do you know or do you make any tests for
glucose in your place of business?

A. No, isir.

Q. Isit not a fact, and don’t you know it to bea
fact, that this test you have spoken of here, as

40 haying been prescribed by this German chemist



415

that is, this bluestone and Rochelle salts, is the
well known and recognized test for glucose?
A. No, sir; I don’t know whether it is or not.

Alferd H. Bischoff, a witness produced in be-
half of the complainant, in rebuttal, being duly
sworn according to law, on his oath »aith:

Examined by Mr. Collins.

Q What is your age?

A. Forty.

Q What is your business?

A. Pharmacist and chemist.

Q Where?

A. 134th street and St. Ann’s avenue, N. Y.

Q Have you ever been afflicted with urniary
troubles?

A. Yes, sir.

Q When?

A. Since October, 190s5.

Q Have you or not used Bear Lithia Water?

A. Yes, sir; I have.

Q State to the Court your experience, both before
and after the use of this water?

A. T acquired kidney trouble through over-exer-
tion; it was caused or the trouble came>, in lifting a
heavy barrel of flax-seed out of the water in our
cellar, and I had a violent pain and cramp in the
kidneys, and it continued for a few days, I think-
ing that it was only a little trouble, in the
umbago glands, that I had strained myself, and

at, with the cold weather coming on caused me
this trouble. Well, 1 tried all kinds of liniments,
and various household remedies, but noticing that

ere had come a change in the appearance of my
»one that drew my attention to the fact that there

10
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kidneys, as I had such pain in the region of the
kidneys.

Having several tests of various kinds in the store,
and thinking that on account of their age that they
were not reliable, that is, not being reliable m
account of their age, I sent over to Squibb, and got
Dr. Squibb’s outfit for testing urine. Itisatar
trate of potash and soda solution and a solution of
sulphate of copper, chemically pure. This tartrate
and sulphate test is put up for the purpose of test-
ing for sugar in the urine and the like of that, itis
put up at E. S. Squibb & Sons in Brooklyn, New
York, and as I say, I sent and got the outfit. I
naturally went through the process of testing the
urine, and I boiled it, and examined it for the
usual coagulation, and I proceeded with the test in
the usual manner, and after a while I found that
there was an excess of phosphates in my urine
with a decided precipitate. I then made a nitric
acid test, the usualjtest for albumen. I then made
a test for bile, and finding no results, I took an-
other sample of urine, that is of the came quantity
or rather another portion thereof, and I made the
sugar! test again. I made that test by the use of
the Fehling solution. That is a solution where a
Mr. Fehling was the discoverer, of this test for the
detection of sugar in the wurine. It is called
“Fehling’s Solution” to shorten it.  Well, I nade
this test, and in the making of it, I found that
there was a small brick red precipitate, there was
not very much at the time, but I though there
might possibly be come superficial injury

By the Court.

Q. Tell me what you did?
A. Well, a few days afterwards, as I say, I con

tinued to make these tests every day, and I om

40 an increase of sugar deposited by the Fehling tes



417

By M. Collins.

Q What effect did it have on your general
health?

A. Well, at the time none, but as soon as I
noticed this indication of sugar in my urine, and
having read up on the subject some articles in rela-
tion to the matter, and as I say after having found
sugar precipitates, I dieted myself for probably a
week or two, and during this time I fell away a
great deal, that is, I lost considerable weight; I
continued making these tests for sugar, and I found
asmuch as four or five per cent., or thereabouts,
asfar as my rough judgment could give me an idea
of the matter, and I thought that the drinking of
pure water, and of my own volition, I ordered Bear
Lithia Water; I thought that the drinking of a pure
water would assist me, and I ordered the Bear
Lithia Water, having before that been accustomed
to drinking a great deal of the carbonic and gas
water, the ordinary carbonate water, and also the
Croton Water, and the like of that; but wanting a
pure water as I thought, and a water that would
facilitate my condition, or help me, as I had read
somepamphlets on it, I thought that I would apply
he Bear Lithia Water to my case, and I have since
consumed from three to five cases of Bear Lithia
water a week.

Q With what result?

« A: With a very good result, and with the diet-
«? , avesubjected myself to, the sugar has dimin-

e o-day, sothat I cannot find any trace of
8gar m my water at all.

Cross-examination by Mr. Lichtenstein.

was it you had this strain you speak

A" -About October, 1905.
x¢ This last October?
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A. Yes, sir.

Q. And the tests that you made, that showed a
diabetic condition, didn’t it?

A. Yes, sir; most decidedly.

Q. From your general knowledge, you know that
that condition could not have resulted from a strain,
and being brought onin the way you describe?

A. Well, yes, sir; it could, because you know as
well as I know, that there is no medical science can
attribute diabetes to any disease; there is a great
deal of talk about this diabetic condition; no one
knows how it is brought on any more than the
patient themselves do; that is to say—

Q. The appearance of sugar in your urine would
be an indication that there existed a disease thathad
had been in your system for some time, would it
not?

A. Oh, well, it might have been lurking in ny
system for some time; yes, I will admit that much.

Q. When you found the presence of sugar in your
urine, it occurred to you then that you ought to
use a pure water, is that so?

A. Yes, sir; that is what I said.

Q. And yoii had been using the Croton Water
before that?

A. Yes, sir; and various carbonate waters.

Q. And you knew that there would be something
that would be injurious to your health, troy
fact that you knew that you had some sugar myo
urine?

- A. I felt so, under the condition; yes, sir.

Q. And you would have taken almost any
nary pure water— f

A. Well, T had been chiefly drinking carb
water, thatis what we generally consumed.

Q. You had no special preference for this"
any more than for any other water, had you.

A. No, sir; not in the beginning.
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Q You thought that by drinking a pure water
that that would help you?

A Yes, sir.

Q Any pure water?

A. Yes, sir.

Q How much water did you drink every week?

A. Probably from three to five cases.

Q And there are eight bottles in a case?

A. Yes, sir.

Q Eight bottles of five pints in each bottle of
water?

A. Yes, sir; every two bottles contain a gallon,
128 ounces.

Q And how many gallons would that be in a
week, that you drank?

A. Eight times 72, in one case; I probably con-
sumed a bottle at noon-time, and probably during
the afternoon, another bottle, or two or three bot-
tles perhaps of the water, and then in the evening
another bottle or two.

Q In addition to the drinking of this pure water
you dieted yourself, I understood you to say?

A. Yes, sir.

Q And you did that very faithfully, did you?

A. Yes, sir.

@ How much urine would you pass in a day ?

A. Well, it was quite copious; the quantity was
quite large; within the last forty-eight hours I have
passed a gallon and a half.

Q Within the last forty-eight hours you have
passed a gallon and a half ?

* Yes, sir; the last forty-eight hours— no, the
last twenty-four hours, I should say.

Q Do you drink the water at your place of busi-
ness ?

A- Yes, sir.

Q And by drinking so much water, don’t you
e considerable trouble in attending to your
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business at all, that is, by going from one place
where you attending to your business to the toilet ?

A. Most assuredly I do.

Q. You drink it every day ?

A. Yes, sir; I tell you I drink it every day, and
I tell you that I have drunk as much as from three
to five cases of that water a week, or ten days or
something like that; I cannot say exactly the
length of time.

Q. That passes off very freely, does it ?

A. Yes, sir; it passes off quite freely, just about
as I have told you.

Q. And does it not keep you running to the
closet almost continuously ?

A. Oh, no, sir; I have time enough for that.

Q. Every five or ten minutes at least ?

A. No, sir; Xdrink a bottle of water in an hour
or two—

Q. How much sugar is there in your water now?

A. Nothing, there is not a sign of it. I drank a
bottle of water between seven and nine o’clock this
morning; I am a great water drinker, especially so
since I have been affected in this way.

Q. And you .still continue to drink a great deal
of water ?1

A. Yes, sir.

Q. And does not that show in itself that you
are still troubled with this diabetic condition, your
drinking of this large quantity of water ?

A. Well, I get no perceptible tests in the matter,
and I have my urine in the hands of examiners
now for microscopical examination.

Q. You are not sure then ?
A. Well, as far as I or anyone else can make a

quantitative or qualitative test, I am, yes, sir.
Q. Then, why send it to another man to make a

microsc.opic test if you are able to make a quan
tative and qualitative analysis yourself ?
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A. Because I haven’t got a microscope.

Q You say you consume from three to five bot-
tles of water in a week ?

A. No, sir; I consume as much as three to five
cases of water in a week or ten days, say.

Q You did not drink as much water as that
three or four years ago, did you ?

A. Well, three or four years ago I used to enjoy 10
aglass of beer, and would drink other beverages,
but now have given that up altogether.

Re-direct by Mr. Collins.

Q And your general health is better, is it ?
A. Yes, sir.

Joseph H. W ol1fe, a witness produced in behalf
of the Complainant, in rebuttal, being duly sworn
according to law, on his oath saith :

Examined by Mr\ Collins.
Q You are a physician and surgeon?
A. Yes, sir:

Q And how many years have you practiced ?
A. Since 1868. : .V

Q Where have you practiced ?
A. Elkton, Va.

Q All your practice has been there ?
2 > «e 3)

y. Are you a general practitioner ?
A.-Yes, sir. ~,

Q That is in the neighborhood of this Bear
Lithia Spring, is it not ?

A. Yes, sir,

Q Where do you board ?

A. Right at the spring, within half a mile of the
spring,

Q Half a mile from the spring ?
A- Yes, sir.

20

40
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What is your age ?

I am sixty-four.

You have known that spring all your life?

Yes, sir.

Has that spring had a traditional reputation
for curative properties?

A. To some extent, it has; yes, sir.

10 Q Ho you know whether or not people sought it,
before there was any attempt to sell water from it
commercially; came there to drink of the water?

A. A few I think, not many; it was not known
much at that time.

Q. After it came to be known more generally,
did you give special attention to it?

A. Yes, sir.

Q. Have you or not prescribed it in your practice?

A. Quite frequently.

20 Q. In what diseases, if any, have you found it

particularly effecatious?

A. In kidney and urinary troubles.

Q. By urinary troubles, do you include bladder
troubles?

Yes, sir.

What o,ther diseases?

The kidney and bile troubles.

How about dyspepsia?

It is very good for dyspepsia.

And how about diseases—

©roro

SRRl

30

Mr. Lichtenstein — I think the gentleman
; ;¢ ought to testify what it is good for. I
object to the questions as leading.

The Court— Yes, it is quite leading.

J3y Mr. Collins.

Q. Proceed, tell what the spring or the water is

good for?
40 A. I have a memorandum here (witness produc-
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ing a paper reading) dyspepsia and diseases, such as
the diseased conditions of the intestinal tracts.

By M. Lichtenstein.

Q What are you reading from?
A. A little memorandum which I made.

By M. Collins.

Q Proceed?
1 A-1 use water to remove all effete matter
from the general system; I use it as a general alter-
ative more or less; to remove the effete matter from
the general system; I have used it in cases of inci-
pient gout, rheumatism, and the other uric acid
diathesis.

Q Uric acid diathesis— you have used it?

A. Yes, sir.

Q In those cases you have given us, how have 20
you found it as to its operation?

A. Thave found that it acts quite freely; if you

eepup the water for some time, say from three to
our m SIx months, itactg quite free}yl it hag great

10

n and 1 have found benefit from it
e rea ment of the diseases I have mentioned.

Uo you find cures from it?
iT Yes, sir; in some instances I do.
erJ T * had fav?irable xperiences 1n some
er cases of disease or diseased conditions? 30
»a t° Some cases>for instance in neural-
a-lvantageTiu”of,!'01 1find 11 of Srea‘

ach and bnue. esPecial advantage for the stom-

Q What else?

usadﬁ{gg Wjitﬂ’lé"drva%%ef’aSeS of eczema>~] have
Y iaxen internally?
A- Yes, sir.
Q Proceed?
40
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A. And in one or two instances of gall stone,
where a party drank the water for a period of six
months, and the gall stone passed off, or at least
they said it did; I don’t know myself, as to that; I
am only telling you what they said was the case;
and it is very fine in conditions arising from kidney
troubles, or anything of that kind — convalesence
from any illness where you require a light soft
water; the water is very light and it don’t depress
the stomach, taken in moderate quantities.

q . In convalescence from fevers?

A. Yes.

Q. How about convalescence from typhoid fever/

A. Tt is very, good.

Q. Have you had any experience in respect to
consumption?

A. Very little.  —

« Q. Have you examined as to the value ot is
water in cases of ulceration of the stomach, cho era
infantum and teething children, or female comr
plaints?

A. Ho, sir.

Q. How long and extensively have you made u

A. Well, in 1879 was the first case I had that I

used the water in.
rl a«a Vaw AYtATisivelv since then h J

used it ?

a . Yes, sir; right in my town
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Q And have you continued to prescribe it right
down to the present time?

A. Yes, sir.

Q Do you or not in some cases prescribe it with-
out medicines, that is, that the patient should just
wse the water and nothing else?

A Well, now, if my family and my friends
coe to see me, I get them Bear Lithia Water to
drink, and I tell them to drink that; that is about
al.

Q The particular benefit you have found lies
mostly in what direction? .

A. Well, in the kidney and bladder troubles.

By the Court.

Q What is the different constituents, that is,
the water in this Bear Lithia Spring and the ordin-
ary water in the neighborhood?

A Tdon’t know that there is any particular dif-
ference except, as I said before, we have a great
dedl of limestone in our country—

By Mr. Collins.

Q@ And the Bear Lithia Water has no limestone
mit? , /el

“bere *S“mes’one  all our country around
ere; now, that is very hard water—

Oross-ealamination by Mr. Lichtenstein.

Q Dont you know that the predominating in-
gredient in this water is lime?
Yes,, sir; lime.
u, The Bear Lithia Water has lime in it as one
~©predominating ingredients, has it not?
haH fir;but “mes’one in our country is very
o Th *Sn°” 8o’ difference,

arethere”otT &nUmber °f sprin”s around there,

jq

40
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No; only one.

I thought you mentioned the Elk Spring?
No, sir; that is up above ours.

Do you treat the inhabitants there too?
Yes; if I am requested to do so.

. You have not taken patients coming there
partlcularly to this spring, then?

ororor

IQ A. Years ago I did.

20

30

40

Q. How do you treat the inhabitant for urinary
troubles?

A. Why, I recommend them to go down and get
the Bear Lithia Water, and they very frequently
go down there and haul it up to their own homes;
you know they can get it very easily.

Q. How do you treat people in your neighbor-
hood that have kidney troubles, that is, the dd
residents?

A. I give them Bear Lithia Water.

Q. Well, what old-time resident or residents
have you had under treatment that had kidney
troubles there of your own knowledge?

A. Oh, many people have had the water that
never had any kidney trouble, that I know of.

Q. But you have treated people that live right
around that neighborhood for kidney troubles,
have you?

A. 1 don’t know as 1 have; 1 have treated peope
that come in there from other places.

Q. Do you mean to say that no person in Koc
ingham County have had any kidney or bladder
troubles for you to treat?

A. T don’t say that I haven’t treated them or
that trouble, but whenever I do have anything o
that kind, I recommend them to go and drink a
water; I recommend that to all the people that av
any trouble with their kidneys— everybody.

Q. You have then, as a matter of fact, presen
this Bear Lithia Water to people that live in Koc »



ingham County for many years for kidney troubles,
have you?

A. No, sir; I haven'’t.

Q Oh, people living in that neighborhood around
there, are they any more immune than any other
people to kidney and bladder troubles?

A. No, sir; I don’t think so; I have sent it to
Harrisonberg.

Q When a person comes to you suffering from
Bright’s disease, you certainly do not cure them,
doyou?

A. T don’t know that I have ever had any
Bright’s disease to have done that.

Q You don’t claim that this water is a cure for
all diseases you have mentioned, do you?

A. No, sir; and nothing like it; no remedy is a
cure for all the diseases I have mentioned.

Q Don’'t you know that the Bear Lithia Water
people claim that it is an absolute cure?

A T don’t know that they do; if they do, they
are claiming that which cannot be true.

Q You don’t know that it is true, and you don’t
consider such a statement as that to be true, do
you?

A. T would hardly think so.

Q@ You would not undertake or guarantee to
cure anybody by the use of Bear Lithia Water,
who was suffering from any kind of consumption,
would you?

A. No, sir; not consumption; because I don’t be-
lieve there is any cure for it at all.

Q@ You don’t think it would be of any effect in
the treatment of consumption, do you ?

A. Tt might, in this way, that is, in the use of

is water, it might aid in consumption, as a light
water taken by a patient would have the effect of

eeping the patient from having a congestion of
tne stomach. 1 7"»
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Q. Then you would recommend it as you would
recommend any other good ordinary light drinking
water, would you not ?

A. -Yes, I suppose so.

Q. Now, doctor, would you guarantee to cure
anyone suffering from gout, with the water alone?
A. Well, now, it might mitigate the symptons.

Q. But you would not guarantee to cure ?

A. Not unless it was a very mild case.

Q. Npw, doctor, would you guarantee to cure
anyone suffering from rheumatism by the use of
that water alone ?

A. If used freely the water would have a decided
benefit upon the patient, but I would not undertake
to cure—

Q. I want,you to answer my question fairly,
would you guarantee to cure a case of rheumatism
by the use of that water alone ?

A. If it is a recent case, I would.

Q, Put if it is a chronic case, would you ?

A. Well, that’s a different thing altogether.

Q. You would not say that this water would cure
a chroniq case of rheumatism, would you ?

A. Well, my experience is—

Q. Will you be kind enough -to answer my
question first and then you can give your expe-
rience?

A. I am answering your question— my experi-
ence is that it has been so mitigated, that they
would go off, from, there almost free from their
affection,”* or it would be so, mitigated that they
would net suffer any more at all from it.

Q. Then your idea is that it would so radicallys
cure rheumatism without any medicine—

A, Iwould say that it would help a medicine.

Q. Butray question was whether the water alone
‘without any medicine would be a sufficient cure

1 )
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A. Well, sometimes I have known it to be,when
we have used other medicines with it.

Q But why do you say with other medicines—
my question was whether it would cure without
other medicines just the water alone ?

A. Well, because I could not get the water to
the patient in sufficient quantities—-

Q You are not a water cure physician, are you ?

A. No, sir.

Q You use medicines in all these diseases that
you treat ?

A. In some of the cases we have to use other
medicines in connection with the water.

Q Which disease or what diseases have you
aured, that you used the medicines in connection
with the water ?

A. Well, if T have a case of rheumatism of a
mild type only, I would use Bear Lithia Water
alone.

Q Well, nowin a severe case— well, let it stand?

A. Now, in such a case as acute cystitis I would
use Bear Lithia Water exclusively.

Q In which cases do you use medicines in con-
nection with the water ?

A. In chronic rheumatism I use iodide of potas-
sium entirely.

Q Well, what do you use in kidney troubles ?

A. Well, if T cannot get the Bear Lithia Water
I use Basham’s mixture or some spirits of nitre or
something about like that.

Q Do you mean to say that in all kidney cases
that you treat in that locality, you use nothing but
this water ?

A. No, sir; I use sometimes other remedies as
well.
Q What do you use; what kind of troubles of

t ekidneys, for instance, do you use medicine in
connection with the water ?
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A. Well, when there is a superation of the kid-
neys I would not use any medicines in that; just the
water.

04 d agnose each case as it comes to you ?

A. Yes, sir.

Q. And by your diagnosis you know whether to
use the Bear Lithia water alone, or to use the water
in connection with other medicines ?

A. Yes, sir.

Q. Now, in uric acid troubles, what do you use
outside of the water ?

A* 1 generally use Bear Lithia Water exclusively
for that.

Q. “Generally”— what do you at other times
when not generally ?

A. Well, then I would have to use some drug—
I use a tincture or a chloride of iron.

Q- And why not use Bear Lithia Water ?

A. Because we cannot get it.

Q. You are close by the spring, I understood ?

A. Well, sometimes we are ten miles away from
there or more than that.

Q. It would be easy to go to the spring and get
it, would it not ?

A. Sometimes it is and other sometimes you can-
not get it, not in time to do any good.

Q. Sometimes you use the chloride of iron when
you cannot get the water you say ?

A. Yes, sir.

Q. How far do your medicines come from that
you give your patients ?

A. About 18 miles.

Q. Is it not just as easy or easier to get the Bear
Lithia Water than it is to get your medicines?

A. Well, sometimes we are not able to go after
them— I always have medicines with me whenever

I go to visit a patient.
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Q Now, for phosphatic deposits, what do you use
for that?

A. Bear Lithia Water.

Q When you don’t use the Bear Lithia Water,
what do you give your patients?

A. Basham’s mixture.

Q And I suppose the chance of cure is about
equal?

A. Well, now, I had it myself, and I used Bear
Lithia Water exclusively, and I didn’t get cured
altogether.

Q You had what?

A. T had phosphatic deposits just a few weeks
ago, and I used the Basham’s mixture, and I didn’t
get any relief at all, and I sent and got five gallons
of this water, and I was better right away.

Q Why did you use the Basham’s mixture at all?

A. 1did that evening.

Q Well, don’t you think the mixture will do you
asmuch good as the water?

A. Idon’t think it did in my case.

You use that water all the time, don’t you?

A. Not all the time.

Q What other water do you use?

A. We use the Elk Lithia Water; I have it in
nay house.

Q Isthere any difference between them?

A. There is some difference; I cannot tell you.

Q You never made a chemical analysis of Bear
Lithia Water, have you?
A. No, sir.
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Q Do you prescribe the Elk Lithia Water for .

e same diseases that you prescribe the Bear Lithia
Water for?

A- In some cases I do.

Q Which cases do you prescribe the Elk Lithia
ater and not the Bear Lithia Water?
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A. In some cases I use one and then I usethe
other.

Q. Well, you prescribe it because it is a pue
water, don’t you?

A. A pure water and a convenient water!

Q. Now, you say you use an Elk Lithia Water,
that is the water that supplies your town system,
is it not?

A. Yes, sir.

Q. Now, doctor, with regard to dropsical troubles,
what have you done with those cases?

A. T don’t know that I have had any dropsical
cases.

Q. Never?

A. Never— well, not in about twelve or fourteen
years— about twelve or fourteen years ago I had
one quite severe case of dropsy, but he didn’t use
the Bear Lithia Water.

Q. You would not use Bear Lithia Water in the
treatment of cases of that kind; dropsical affections,
would you?

A. Well, the more water you drink, the more
active you can make the kidneys, the better it is for
you.

Q. That is not an answer to my question—you
would not use Bear Lithia Water in the treatment
of dropsical affections, would you?

A. Yes, sir; I would.

Q. Then why didn’t you use it in this case you
mentioned?

A. It was not convenient to use it; it was too far
off.

Q. Where was this patient of yours?

A. About ten miles from the Bear Lithia Spring-

er What did you prescribe for him?

A. T prescribed a pill composed of calcium, gam-
boge, and elaterinum and calomel.

Q. Where did you get the mixture from, that is,
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the medicines; how do you get them made up?

A. T formulate them myself.

Q You have them right with you, or do you have
tosend for them?

A. T had it at my home with me.

Q You live as far away from this patient’s house
asit was from the patient’s house to the springs?

A. Yes.

Q Then why was it not just as convenient for
this patient of yours to get the Bear Lithia Water,
if you thought it was a cure for it, asit Was for you
toget the medicines to him?

A. I recommended it to him and he would not
send after it.

Q Did you tell him that it would cure his affec-
tion?

A. Well, now, I don’t pretend to say that any-
thing will cure anything; we lose patients up there
just as well as you do down here.

Q Then you don’t now say that Bear Lithia
Water will cure any of these diseases, do you.

A. No, sir; I would not say that.

Q What you do say is, that they might be use-
ful in aiding in the cure of any particular disease?

A. Yes, sir; I might say that.

Q That is, Bear Lithia Water would be just as
useful in that respect as any ordinary pure water
would be?

A. Yes, sir.

Q And that is true, is it not?
A. Yes, sir.

Q You are related to the Bears?
A. Yes, sir.

Q The original owner of the spring?
A- Yes, sir.

Q. Now, when people come there troubled with
u* etes, you would not prescribe Bear Lithia
a rexclusively for their use, would you?
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I have.

You would diet them, too, would you?
Yes, sir; you would have to diet them.
You would think that would be indispensable,
wouldn’t you?

A. Yes, sir.

Q. The dieting?.

A. Yes, sir.

Q. Certainly you will admit the drinking of the
water would not cure diabetes without the dieting,
would it?

A. No, sir.

Q. Now, there are various kinds of dyspepsia,
are there not?

A. Yes.

Q. Each case you have to diagnose, and to pre-
scribe a certain medicine for it, have you not?

A. Yes, sir.

Q. Now, you would not use Bear Lithia Water
in all forms of dyspepsia?

A. T have done so.
Q. Well, what else did they use outside of the

Lo

water? . T.
A. Well, if I found that the Bear Lithia water

is too slow, I would then have to give them some-
thing else; I generally put them on Bear Lit ia
Water, and I keep them on it for three or ar
weeks or longer, but understand now, I givel
them hot. ., ¥

Q. Do you feed them with anything outside
that?

A. T put them on a light diet.

Q. You put them on a light diet?

A. Yes, sir. «T.

Q. It would not cure a person who was s
ing from dyspepsia without dieting, woul i

A. They would have to have something
of course.
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Q But a person suffering from dyspepsia cannot
eat everything?

A. No; of course not.

Q This water, in the treatment of all these dis-
eases that you have spoken of, you use it and pre-
scribe it as a variety, so to speak?

A. Yes, sir.

Q And nothing else?

A. Well, now, I give it to them with a view of
curing the patient, and sometimes they get better,
and I use it myself in my own immediate family,
and have used it only a few weeks ago.

Q Have you ever treated any liver diseases with
this water?

A. Trecommended for it.

Q Have you ever treated any liver diseases with
this water?

A. Tam troubled myself with it; and since I have
come up here, I have had some trouble, and I am
going to drink it when I go back home, I can tell
you that.

Q What liver disease did any one ever suffer
from that you have prescribed this water for?

A. Acute congestion.

Q When did you treat any one for that ail-
ment?

A. T cannot tell you exactly; within the last few
years.
Q What did you do for them?

A. In the first place, I gave them a few doses of
calomel, and then I put them on the water exclu-
sively.

Q I thought you said you gave them the Bear
L.thia Water exclusively?

I afterwards; I say I gave them a few
oses of calomel, and then I kept them on the Bear
hithia Water; that is a fact.
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Q. Do you say you never used it for teething
children?

A. No, sir.

Q. Didn’t you have a lot of children down there
to take this water for that purpose?

A. I never treated them for that.

Q. Did you ever treat or cure any children suf-
feringfrom cholera infantum with this water?

A. T treated them, hut I did not give them the
water.

Q. Why not?

A. Ididn’t think about it; they were only child-
ren, small, and I didn’t think of it.

Q. Is it not a cure, in your estimation, for cholera
infantum?

A. Not in my experience; I never used it; 1
cannot testify to anything that I don’t know any-
thing about.

Q. What female complaints did you ever use that
water for?

A. None.

Mr . Collins— He said that he had noexperi-
ence in that.

By Mr. Lichtenstein.
Q. This quarter of the country is rather healthy,

is it not? , Im®e
A. Some seasons of the ycar it is, an
others it is not. p

2
Q. And the surroundings of the coun ©J
quite a beneficial effect upon the treatment of
various diseases?

A Y og,
Q. You do not attribute the cure of any of t e

diseases to this water alone; don’t you attri w *
cure of a great many of these diseases tha yo
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enumerated, as much to the healthful surround-
ings, pure air, &c., of the country?

A Well, it has a beneficial effect, too.

Q Now, what diseases can you enumerate that
you consider it a cure for, this water?

A. Well, take acute bladder trouble, it is a spe-
dfic for those troubles; why, just a short time be-
fore T came up to New York I cured—

Q Why is it specific?

A. Well, because I suppose it eliminates all the
effete matter from circulation—

Q By virtue of what property inthe water does
it eliminate all the effete matter from the circula-
tion?

A. Well, in the first place it dilutes it.

Q Would not good clean clear water do the same
thing—would not it act as a diluent?

A. Idon’'t know of any that will do it as quickly
arassoon as Bear Lithia Water, or as thoroughly.

Q Have you ever tried it?

A Yes; in my practice I give them the Bear
Lithia Water; boiled Bear Lithia Water.

Q You don’t say and you don’t consider that it
has any medicinal qualities, do you?

A. No, sir; I do not.

Q Simply that it is a good clear water?

A. Yes, sir. -

,Q y°u know of any other diseases, any of

°se we have spoken of to-day, for which you
would call this water a specific?

A. That is all the diseases that I have to con-
tend with.

Q Just that one— the bladder troubles?
A. Yes, sir.
« Now, in the treatment of fever, in cases of
yp a , malarial and others, you say that you as a

. would prescribe a good clean water,
wouidn t you?
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A. W ell, I use the Bear LithiaWater.

Q. You don’t use the Bear Lithia Water because
it has some peculiar medicinal value, do you?

A. N well, yes—yes; I use the purest water
that I can get, and if I cannot get pure water, I
generally boil the water.

Q. And you think Bear Lithia Water is a pure
water?

A. Yes, sir.

Q. And that is the reason you prescribe it in
these cases?

A. Yes, sir; and for the reason that it is a very
light water; that it does not distress the stomach at
all.

Q. Why do you say “it is a very light water?”

A. Because you can drink as much as you please,
and it does not distress you.

Q. Isthat because of the slight quantity of medi-
cinal properties or mineral properties in it?

A. That I don’t know, sir?

Q. Haven’t you looked at the analysis?

A. I know what the analysis is.

Q. Why do you say that it is a light water?

A. Well, because in typhoid fever and in dys-
pepsia cases— now, if you treat fever cases and it
causes a distress to the stomach, the patient is rest-
less; now, I give them this water in mild doses at
first, and then afterwards when I think they can
stand it, I give them all that they want to drink of
it.

Q. You tell your patients how much water to
use, don’t you?

A. Yes, sir.

Q. Would you tell your patient to go on and
drink all he could?

A. Not at first; no, sir.
Q. Then each distinctive disease, you would firs
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diagnose it, and then you would tell your patient
howmuch of that water to use?
A. Yes, sir.

By the Court.

Q Doctor, do you understand at all about the
minerals that make up this water?

A. T have seen it advertised, your Honor; I do
not know the constituent quantities of it.

Q Have you seen the analysis as it has been ad-
vertised?

A. Yes, sir.

Q And you know the natural effects of those
minerals™in that combination when administered,
doyou?

A. Yes, sir.

Q What is there in that combination that will
are incipient Bright’s disease?

A Tsuppose that is the magnesia and the lithia
mnit.

Q Now, you must take the analysis, as they
urnish it to you; I understand you have not ana-
lyzed it yourself?

A. No, sir.

Q Now, taking this analysis, what is there in

at water that will cure incipient Bright’s disease,
for instance? ® 1>

, A- Well, there is the combination— let me have
ne analysis please?

Q (Analysis handed to witness)— what is there

ore in that analysis, that you would say would
Cure InciPient Bright’s disease?

« There is potassium and there is sodium.
» sthere enough there to help in the cure of
*cipient Bright’s disease?
0 W* 26S S’ *n combination.

A 1v * com” naff°n are you speaking of?
18in the combination of the gallon.
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Q. Now, you knowhow much that is; I don’;
now, what is the proportion there of that mineral
in that water?

A. One one hundred and twenty thousandth of
a grain.

Q. You say there is one one hundred and twenty
thousandth of a grain in a gallon of water?

A. Yes, sir; of lithium.

Q. And you think that is a specific for Bright’s
disease, do you?

A. Oh, no, sir; I said in the combination.

Q. What else is there in the combination which
you think is specific for Bright’s disease?

A. There is the sodium in combination, and the
lithium, and the carbonates, the magnesia, and the
iron and the manganese, and the calcium and the
strontium sulphate, and the aluminum; that is a
combination which would be very beneficial in the
diseases that have been mentioned.

Re-direct by Mr. Collins.

Q. You have said that you would not undertake
to say that it will cure these various diseases, but
that it benefits them; now, have you known of
cases where it has cured?

A. T have had in my neighborhood some cases
that got perfectly well.

Q. By the use of anything other than by the use
of this water?

A. By the use of nothing but this water.

Q. Now, you say you have the Elk Lithia Water
at your home.

A. Yes, sir.
Q. And you said that you were suffering and

that you didn’t get better, and so you sent and got
the Bear Lithia Water, and you were cured imme

diately?
A. Yes, sir; I had quite some trouble myself with
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the phosphatic deposit, at least so I assumed it was,
and I didn’t get any better by the use of medicines
or this Elk Lithia Water, and so I sent over and
got a five-gallon jug of Bear Lithia Water, and I
got well right off, and I have used it and have it
there now.

Q And you find, then, that the Bear Lithia

Water has qualities that the Elk Lithia Water does
not have?

A. Yes, sir.
Q And you prescribe that water when you pre-

saibe any water that the Elk Lithia Water would
not cure?

A. Yes, sir.

Further cross-examination by Mr. Lichtenstein.

Q Would you not adopt lime in the treatment
of all the kidney diseases that you have mentioned?

A. We use lime, but not in all cases.

Q Well, would you use lime at all in the treat-
ment of the kidney diseases that have been men-
tioned?

A. T would not use it; no, sir; I would not pre-
scribe it.

Q Why did you pick out the lime ingredients of
his water in speaking of the chemical substances
usefg] in the treatment of incipient Bright’s dis-
€ease?

u
*. Bow? Well, I got the lime out of the Bear
Lithia Water.

Q Why did you pick out the lime ingredients
W en sPeaking of the chemical substances useful
In  treatment of that disease?

A. Why did I do it? Because it is delateriousto
the organism.

@ Would you not try to avoid the use of lime

dise” 1068 “rea®men”  incipient Bright’s
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A. If I could, I would.

Q. Then why would you prescribe Bear Lithia
Water in the treatment of that disease?

A. Because the water is very light; it is very
pleasant to the stomach, and I prescribe it in pref-
erence to the other water.

Q. Don’t you know that nine-tenths of the sub-
stances mentioned here in this analysis, according
to their own analysis, are lime substances? For
instance, calcium carbonate, 3.737 grains; magne-
sium carbonate, 2.940 grains; now, those are the
only two minerals in the water in quantities of
more than a grain to the gallon?

By Mr. Collins.

Q. They are not lime?

The Court— The witness said that lime is
injurious in a case of Bright’s disease,
and when,I asked him what lime theie
was in that analysis, he picked out those
two elements.

By Mr. Lichtenstein.

Q. Why did you select them?
A. Well, it is a gaseous eliminator; at least it

keeps down the flatulence and fructuation in t e

stomach by the using of this water.
Q. It would be injurious to prescribe those things

for Bright’s disease, would it not?
A. In my medicinal remedies I would not Pr*

scribe lime; no, sir.

By the Court.
Q. Js lime a thing that you would prescribe as
a cure for incipient Bright s disease?

Mr . Co11ins— Abstractly or medicinally?
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The Court— I will say lime water then?

A. No, sir; I would not give lime water at all.

By M. Lichtenstein.

Q Would you not prescribe lime water?
A. No, sir.

Bythe Court.

Q When I asked you what there was in this
water, from the analysis of the water that would
are Bright’s disease, you picked out the two ele-
ments containing lime; now, counsel wants to know
why you did that?

A. Tt makes the water soft, and I don’t know
that it makes the water any more delaterious—

Q Does it not have the opposite effect, and make
it hard?

A. No, sir; it makes it soft.

Q You spoke of prescribing these things, because
of their gaseous qualities; now, does it not make
theminto solids? *

A. In my practice, in my experience, I say I use
this water; now, whether it is wrong or not, I
don't know; I use it, and have had good success
from it.

Q You mean that in the composition you find it
m*~at is5according to this analysis, the lime con-
tained in this water; it is not a solid?

A. Idon't know whether it is or not.

Q Itis a gas, is it not?

A. Tt is a light water, and I cannot tell you; I

#% no”™ a chemist, and I cannot understand it to
at extent, so as to be able to explain it.

By M. Lichtenstein.

Q What is it that makes all the other waters
round your neighborhood heavy?
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Q. The excess of lime; the excessive quantity of
lime in it.

Q. Do you know how much lime there is in the
other waters?

A. No, sir; I will illustrate to you. In using
the boiled water in our tea-kettles, it will close up
the spouts of the tea-kettle, by the excessive quan-
tity of lime in it, in a great many places around
our country.

Q. Is that called Lithia Water?

A. No, sir; it is not.

Q. You have noticed that the total amount of
solids in this water is nine and a half grains to the
gallon, haven’t you?

A. Yes, sir; I have.

Q. And you also notice that the calcium carbon-
ate is very nearly four grains, and the magnesium
carbonate is very nearly three grains?

A. Yes, sir.

Q. Now, knowing such to be a fact, would yon
say that you would prescribe such a water as that
in the treatment of incipient Bright’s disease?

A. T have, sir; and with very good success; now,
that is my experience, but whether I am right o
not, I don’t know.

Q. The result of the treatment of the disease
might have been to other causes entirely, might 1
not?

A. It might have been.

Q. Have you ever used lithium in the treatmen
of any disease?

A Yog sir.

Q. Have you ever used lithium in the treatmen
of albuminuria?

A. Yes, sir. -«that

Q. How many grains of lithium do you use in
treatment?

A. About five grains.
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Q And how many times a day?

A. Three times a day; immediately after meals.

Q Would you prescribe fifteen grains a day?

A. Yes, sir.

Q Have you looked to.see how much lithium is
contained in the water in question?

A. No, sir.

Q Have you not seen the amount as shown in .

the analysis?

A. Oh, I have seen that; but I am not chemist
enough to know how much it is.

Q I will read it out to you “Lithium carbonate
«012 grains”—that is, twelve one-thousandths of a
grain per Imperial gallon— now, that is avery small
quantity, is it not?

A. Yes, sir; it is.

Q Now, that would take one hundred and eleven
gallons of this water to furnish one grain of lithium
—now, would you, in view of this analysis, and the
small quantity of lithium therein exhibited, say
that this water would be useful in the treatment of

any disease— that is, any disease where you would
uee lithium as a medicine?

Mr.Collins— I object to the question on the
ground that it does not follow that the
water may not be useful for other rea-
sons, and I do not think it is afair ques-
tion to ask the witness.

The Court— I think it is perfectly fair. This
physician comes here to testify as to the
curative properties of the water. He
says that the ordinary dose of lithium
that he would give for these troubles
would be fifteen grains a day. Now,
the analysis here shows that he would
have to drink 1,500 gallons a day to get
that amount of lithium. The question
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is whether he would prescribe that water
for that particular thing.

M:r. Collins— Your Honor, 1 think, does
not get my point. I say it does not fol-
low that he may not get excellent re-
sults from this water, for other reasons.

10 Mr.Lichtenstein— To get lithium effects?
Mr . Collins—j-That is not the question here.

Mr.Lichtenstein— I will reframe the ques-

tion, then.

Q. Doctor, knowing now that Bear Lithia Water
contains twelve one thousandths of a grain of lithi-
um per Imperial gallon of water, which is a larger
gallon than the United States gallon; it would re-
quire the patient to drink one hundred and eleven

20 gallons of this water to furnish one grain of lithi-
um; would you, knowing this fact, prescribe this
water in the treatment of any disease, for the pur-
pose of getting its lithium effects?

A. T would prescribe it, yes; I would prescribe
it. Why, I use the water, and what I use the water
for is— in its.combination with the whole thing—

Q. The question is, would you prescribe it for its
lithium effects?

A. In a measure I would.

30 Q. You say the usual dosage is five grains of
lithium three times a day?

A. T generally prescribe five grains to grown peo-
ple and less to children, of course.

Q. What is the minnimum amount you prescribe
for children?

A. Half a grain to a grain.

Q. Three times a day?

A. Yes, sir.
Q. Knowing that it would take one hundred an

40 eleven gallons of this Bear Lithia Water to gett e
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effects of one grain of lithium, I want to ask you
again, would you use this water for its lithium
effects in the treatment of any disease?

A. Twould; as I have already told you, I use it
forits constitutional effects.

Q Iunderstood you to say that you prescribed
that water because you thought that the patient
should use lithium?

A. Yes, sir.

Q And yet in ordinary cases, you consider it ab-
solutely necessary to prescribe five grains three
times a day in order to get any beneficial effects out
of lithium?

A. Yes, sir.

Q Why do you say you would use this water to
effect any cure, where lithium is required in the
treatment of a patient, where it only contains
twelve one thousandths of a grain of lithium to the
gallon of water?

A. Well, asThave told you several times already,
T usethe water as a dilutent for the kidneys.

Byte Gurt

Q Do you use it to get the lithium effect or not?
A. In a measure, I do.

By Mr. Lichtenstein.

Q In what cases did you ever use the water to
get the lithium effect?

A. In kidney or bladder trouble.

Q Now, if a person came to you suffering from
Hicipient Bright’s disease, and you didn’t have this
w&ter handy, how many grains of lithium would
you prescribe, under such circumstances as that?

th AnyWay Jom two, three, four or five grains,
ree times a day, just as the case might be.

I
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Q. Would you go up as high as ten grains three
times a day?

A. I might in extreme cases.

Q. But not less than two or three?

A. No, sir; not less than two or three.

Q. Well, will you tell me how can this water
have any beneficial effect in incipient Bright’s dis-
ease, if it only contains twelve one thousandths of
a grain to the gallon?

-A. Well, you see, I argue from the analogy, that
the combination of the different ingredients hasa
beneficial effect— the combination.

Q. Not because of the lithia in it then?

A. Of course not.

Q. You have published a testimonial for this
company, have you not?

A. Some years ago.

Q. Lots of them, haven’t you?

A. No, sir; only one.

.Q. I show you Exhibit C 40, in which is pub-
lished as follows:— Dr. J. H. Wolfe, of Elkton,
Va., writes: ‘I have known the Bear Lithia Springs
all my life, and always observed that it possessed
decided diuretic and slightly aperient properties.
I used the water in my practice in kidney and liver
complications, and bear testimony to its efficacy
in cases of nervous dyspepsia and insomnia; the
water is peculiarly effective. Its alkaline properties
correct billiary acidities, and its soperific qualities
are marked.” You do not speak of all those other
numerous diseases that you consider it is a cure for,
do you?

A. My testimonial— that is my testimonial, and
I don’t go back on that; I used it in my practice, as
I stated in my=testimonial for the diseases I men-
tioned there— that is my testimonial and I stand by
it. jid h..

Q. Why did you not furnish testimonials as to
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the wonderful curative powers of this water, as to
all these other diseases?

Mr. Collins— I object to thé qtiestion, he
has not testified to that at all.

Question withdrawn.

0 Where do you get its sopor%fic qualities that
you speak of?

A Ttiscarmanitive in its operations; it acts very
lightly on the stomach, and it is readily absorbed,
andit acts as a valuable dilutent to the circulation
generally.

Q Look at this analysis and tell me what there
isin that which would have that effect upon a pa-
tient by the use of this water?

A As. I told you before, I am not chemist
enough to tell you; I only know of its effects, not
its chemistry.

Q How do you know that it has this effect?

A. By my experience of it; I have already told
you that I am not a chemist; not chemist enough
toexplain it.

Q Well, how many cases have you had, that
cane under your notice, where that effect was ob-
served?

thou h Cannot telt you how many> a great many

Q It might have been the result of numerous
e> " an °ne *°U a” r"Lnte it to?

g e™ Maktributed it to the water; they didn’t

warda” ke"°re they used it, and they did after-

@ A chemist does not prescribe?
A. No, sir.

Q A physician does?

A Yes, sir.
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Q. Then why did you prescribe this water, for its
various qualities?

A. Because I have used it since 1879, and I know
what it will do.

Q. You don’t consider it a lithia water, do you?

A. That is what I call it.

Q. Knowing that it contains a twelve thous-
andths of a grain of lithium to the gallon, yet you
consider it a lithium water?

A. That is what I call it.

Q. You call it a lithia water?

Mr.Collins—I object to the question; he

has already answered it.

Court— I will take it.

A. Well, as far as the lithia goes, there may not
be very much in it, but yet I consider it a lithia
water.

Q. Why do you consider it a lithia water if i
only contains that minute quantity of lithia in it?

Court—1I don’t think it is necessary to go

into that any further.

Re-direct by Mr. Collins.

Q. You say that if you gave lithium at all, you
would give it in those quantities you have men
tioned? in

A.'if 1 did prescribe it at all, I would give
quantities I have mentioned, but Ido notpresen e
very often, in fact, I don’t think I have prescribe
it a dozen times in my life. it

Q. You do not undertake to say whether,
in case you were going to give lithium toaPa °’

you would give this large quantity, « liantity
standing the fact that there is this small quantity.



451

o lithium in this water, you have found beneficial
effects from the use of this water?

A. Yes, sir.

Q And you don’t undertake to say why?

A. That is it, that is right, yes, sir.

William J. Runkle, recalled in behalf of the
complainant, in rebuttal, saith:

Examined by Mr. Collins.

Q I want to ask you as to your knowledge, from
any practical experience of your own, or from your
observation of other people, who have come there to
take this water, with regard to its curative proper-
ties?

Mr. Lichtenstein— I object to the question
on the ground that this witness would
not be qualified to testify as to anything
in regard to its curative properties.

Witness— Well, I ran a hotel there for fif-
teen years and lived there—

Court—1 think that covers it; I will take
the evidence.

By Mr. Collins.

Q Proceed, and tell us what you know about
it—that is, in regard to the curative properties of
this water, from your own practical experience, or
from your observation of other people who have
come there to take this water— you ran a hotel for

fourteen or fifteen years there?
A. Yes, sir.

Q How many could you accommodate in the
hotel?

g0

30

40



452

A. I only had a small hotel in a small town; I
I had fourteen or fifteen people there at a time
about.

Q. What fourteen years did you run the hotel?

A. I went there in 1886; the 20th of May, 1886

Q. And during that time did or did not people
come there to drink the water?

jq A. Yes.
Q. From the Bear Lithia Spring?
A. Yes, sir.

Q. In what condition did they come?

Mr.Lichtenstein— I object to that asim-

material and incompetent.

Objection sustained.

By Mr. Collins,

20 Q State cases that you have known of people
coming there to drink the water for sickness; state
their names, what condition they were in when they
came there, so far as a layman could observe it?

A. Well, I met a gentleman that stopped over
with me on one occasion—

Q. What is the name?

A. John L. Howard; he was from Florida some-
where, and he went to the Bear; I drove him tothe
Bear Lithia Spring myself; I took him in my sur-

30 re”’ an<” Mrs. Bear, when we got there, could not
furnish a room for him on that occasion, but she
said there might be one empty in a weekor a few
days, and he came back to my place. Now, there
is another spring just a little way from us, a min-
eral spring called by some Chalibiate Waters, they
are over there in the country close by us, about six
miles I should say from us, and I used to take him
over there in the afternoons. You will understand
now, that I had already taken him over to the Bear;

40 I took him over there in the first place in the mom-
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ing, and he drank a good deal of the water while
hewas at the spring, and I stayed around there a
couple of hours with him, and then when Mrs. Bear
couldn't take him in, we came back again to the
house to get dinner, and he finally says—

Mr.Lichtenstein— I Object to what the gen-
tleman said.

10
The Court— YOU cannot tell what was said
by him to you.

A. Well, he used to go to the spring, thatis, to
the Chalibiate Spring; I didn’t take him over my-
self, and finally he concluded that he would stay at
my place—

Q What was the matter with him?

By the Court.
20

Q Could you tell what was the matter with him
by looking at him?

A. No, sir; I could not.

By Mr. (ollins.

Q Did he look sick?

A. Yes, sir; he did look sick; he looked very
sick, and he stopped off for that purpose; that is,
the drinking of the water.

Q How long did he stay? 30

A. About a month.

Q Did he take the water?
A- Yes, sir.

Q Well, how did he get?
A. He got well.

Mr.Lichtenstein— 1 Object to thiS, and ask
that it be stricken out— this witness is
not qualified to testify as to this.

The Court Yes; that should come out. 40
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By Mr. Collins.

Q. Well, what was his appearance?

A. Well, he was quite different; different man
altogether in looks, and also in his weight.

Q. What other case can you remember?

A. I cannot just remember; you know I have
had persons who have stopped over for a night.

Q. Can you give their names?

A. I cannot give the names. For instance, I had
a lady who was there, and she stopped there for two
weeks, but I cannot remember her name. And
then there was Mr. R. Cottonball, a gentleman
from Massachusetts; he came to take the water.

Q. Where did he live?

A. Helives in Washington now; he came to my
place to take the water.

Q. What was his condition?

A. Well, he claimed to be—

Mr . Lichtenstein— I object to that— he can-
not say what the gentleman told him.

Question excluded.

By Mr. Collins.

Q. Well, how did he look?

A. He was looking very well.

Q. He was looking very well when he came?

A. Yes, sir; and he went away looking very
much better, though; he gained a good deal m
weight, I want to say.

Q. Did he come there as a sick man?

A. Yes, sir.

Q. What other case can you remember?

A. There was Capt. Haynes.

Q. In his case, what was the difficulty younf
not state what they said, but what was the di
culty they were laboring under?
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Q You don’t know that except as you were told
it, do you? ! ,ah

A. No, sir; I cannot tell only what they told me.

By M. Collins.

Q Cannot you tell me what they did, what their
conduct was like; you know that if a man comes
toyour hotel you could usually tell what his trouble
is, whether he is suffering from gout, or rheuma-
tism, or urinary trouble?

A. He claimed—

Mr. Lichtenstein— I object to that— what
the man said.

The Cour t— That must be overruled.

By M: Collins.

Q Do you know, from observation, whether he
had any trouble with his urinary organs, whether
hewent often to the urinal, or whether he had
trouble in passing his urine or not, don’t you?

A. Well, they all passed a good deal of urine af-
terwards—

Q Afterwards; but at the time they came there?

A. T cannot tell you about that ;before they came
there I didn’t know anything about them.

Q Can you give any other cases?

A. Another gentleman staid with me for about
six months.

Q How was he when he came?

A. He was very much debilitated—

Q Cannot you give his name?

A. No, sir; I forgot the name; he was there in
18%.

Q Well, where was he from?

A. From Washington.
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Q. You cannot remember his name, except that
he was from Washington; that is all you rememr
ber?

A. That is all,

Q. What was his condition?

Mr . Lichtenstein— Same objection.

Objection sustained.

By Mr. Collins.

Q. He came there to drink the water?

A. Yes, sir.

Q. How many came there for that purpose alto-
gether.

A. Well, a great many of them; I keep it in my
house all the time; I ran a livery and I keep the
water on the table, and the train stops there; I have
trains stop there at noon, and the water was al-
ways kept there on the table for the passengers.

Q. How long have you lived in the neighbor-
hood.

A. All my life.

Recess.

By Mr. Collins.

Q. Have you recalled the name of the man whose
name you could not remember?
Yes, sir; Mr. Campbell.
Where was he from?
Nelson County, Virginia.
“Vho attended him?
Dr. Wolf.
What was his condition, or was he out ¢

condition when he came there?
A. T had to take him from the station to the ho-

tel; the Bear Hotel was open at the time, and I
hauled him about two miles, and he was in a very
very bad condition.

CrO>0O >
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Q Had he to betearried to the spring?

A. Idrove him to the spring in a carriage.

Q Was he able to go about himself?

A. Oh, no, sir; not at first.

Q How long was he with you?

A. He was with us— now, understand me, he
was not at my place; he was at the Bear Lithia
Hotel, but I hauled him from the station there.

Q He was up at the spring?

A. Yes, sir; he went to the spring.

Q Do you know how long he staid there?

A. He staid there about a month.

Q And how was he when he went away?

A. He was in a very good condition; he walked
from the Bear Lithia Hotel to the station which is
near two miles to my place.

Cross-examination by Mr. Lichtenstein.

Q You speak of all these places as Bear Lithia;
this place is known as Bear Lithia geographically
where this spring is, is it?

A. Well, I suppose it is.

Q This man Howard that came from Florida
suffering from malaria, didn’t he?

A. Yes, sir; I think so.

Q The water down there didn’t agree with him
in Florida?

A. No, sir. .

Q And he came up to your healthful country to
get rid of the malaria?

A. Yes.

Q There is no malaria in your part of the coun-
try?

A. Well, now, I am no physician, and I cannot
tell you about that.

Q Now, the hotel that you ran, it is not used by
anybody now as a hotel, is it?

A. Yes, sir; it is the one that Mr. Edwards stop-
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ped at while he was down there.

Q. Mr. Estes, yon mean?

A. Yes, sir.

Q. There is a hotel, a large hotel that accommo-
dates summer boarders?

A. Yes, that is at Elkton, also.

Q. And they use the Elk Lithia Water exclusively
at that hotel, do they not?

A. Yes, sir.

Q. And people come down there to be treated
during the summer time?

A. Well, they have a good time usually.

Q. And they use the Elk Lithia Water exclusively
there?

A. Yes, sir.

iRe-direct by Mr. Collins..

Q. There was a post-office for the hotel; before
the hotel was burned; a post-office called “Bear
Lithia?”

A. Yes, sir.

Q. And then the hotel was burned, and they dis-

continued it?
A. Yes, sir.

Joseph H. Wolfe, further recalled in behalf of
the complainant, in rebuttal, saith:

Examined by Mr. Collins.

Q.' Did you attend this man Campbell, when be
was at the springs?

A. Yes, sir.

Q. What was his trouble?

A. He had acute cystitis.

Q. Was it acute cystitis or inflammation o
bladder?

A. Yes, sir; acute cystitis.
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Q Was it a bad case?

A. Yes, sir. \

Q How bad?

A. He could scarcely get about at all.

Q What did you give him?

A. Ttold him to drink the Bear Lithia Water; I
didn’t give him a bit of medicine at all.

Q Did he get well? 10

A. Apparently, yes.

Q How long did it take?

A. He was relieved I guess in eight or ten days.

Q Do you remember Mr. Turner the lawyer
that testified here the other day?

A. He staid at my house.

Q He came down to the springs on more than
oe occasion suffering with an attack of— what
was it he suffered from?

A. Guil stone or bladder stone, or something of 20
that kind.

Q Do you know whether he took the water?

A. He didn’t take anything but the water.

Q And he got well, cured?

A. Yes, sir.

Gross-examination by Mr. Lichtenstein.

Q Mr. Turner staid down at the Elk Lithia
Spring for a long time, didn’t he?
A. He staid at my house. 30

9 He staid there for a number of years, didn’t

A. Off and on, yes, sir.
Q And every time he went away from that

°cality and went into a limestone locality he com-

menced to suffer again from his old complaint, and
had to come back to you?

A. Well, I don’t know about that.
& You know that he came back, don’t you?
40
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A. He lived around among his friends and rda-

Q. Do you know where he lives now?

A. No, sir.
Q. You say this man Campbell was suffering

from acute cystitis?

A. Yes, sir.
IQ Q. And inflammation of the lining of the bladder?
A. Yes, sir.

Q. What were his symptons?

A. He wished to urinate all the time and hada
great deal of pain.

Q. Was that all?

A. Yes, sir; that was enough.

Q. Did that indicate to you that he was suffering
from acute cystitis?

A. Yes, sir.
20 @ Was there any blood in his urine?
A. No, sir.

Q. Any pus in his urine?

Q. I didn’t examine his urine at all.

Q. How did you know that he had cystitis, then?
A. Because he suffered a great deal of pain?

Q. Would not that be indicative of a great many

and various other diseases?
A. I don’t know as it would.

30 David Sherman, a witness produced in behalf o
the complainant, in rebuttal, being duly sworn ac
cording to law, on his oath saith:

Examined by Mr. Collins.
Q. You practice as a physician and surgeon i
the Borough of Brooklyn, do you not?

A. Yes. sir.
Q. How long have you thus practiced?

A. Eleven years.
40 Q. You are a general practitioner?
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A. Yes, sir.

Q Was your attention called to Bear Lithia
Water for use in your practice at all?

A. Yes, sir.

Q About when, first?

A. In 1902.

Q Have you prescribed it?

A. Yes, sir. 10

Q Howextensively?

A Well, very extensively; as extensively as such
awater could be used.

Q Do you continue to do so?

A. Yes, sir.

Q Down to the present time?

A. Yes, sir.

Q Do you regard it a medicinal water?

A, Yes, sir.

Q Will you kindly state in what diseases you gb
have found it beneficial in your practice, what class
of diseases?

A. Albuminuria, chronic Bright’s disease, cystitis,
uric acid, diathesis, a rheumatic condition, and
gouty condition, which come under the uric acid
diathesis, and it has a mild action on the bowels,
as far as I have been able to find out, and also a
certain tendency to overcome flesh.

Q Corpulency? I

A. Yes, str.

Q Have you had occasion to observe it in your
own immediate family?

A. Yes, sir. .. 1lm

Q In what member of your family?

A. My wife; she is quite stout, and she was’
going to Dr. Shepherd’s Turkish baths for the pur-
pose of reducing her weight, and she had also been
using or trying a number of German mineral
waters, Kissengen and Lithia and others, and we
thought of the Bear Lithia Water, and she tried it,. 4Q

*
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and with very considerable success, and she has
been taking it ever since 1902.

Q. State what effect it had upon her?

A. She was troubled with frequent urination,
and as I say, she is quite stout, although now she
is considerably leaner than she was; it has seemed
at all times since she commenced the use of the water
to keep her flesh down, and it has also a mild action
on her bowels, which she likes, and she has taken
it right along since 190&

Q. Well, how about this frequent urination?

A. That has stopped.

Q. Has she taken anything for it since she began
the use of Bear Lithia Water for that purpose?

A. No, sir; she has taken no medicine since, of
any account.

Q. Now, give us some illustrations of your use of
the water in your practice?

A. One lady on Prospect avenue, Brooklyn—

Q. What is her name?

A. I cannot recollect her name, but she lives at
306 Prospect avenue, near Seventh avenue.

Q. What was her trouble?

A. She was troubled with a rheumatic con-
dition, a uric acid diathesis, and at frequent inter-
vals her ankles became very much swolen and very
painful, and she was suffering from a gouty con
dition, and she tried the effect of drugs at differ-
ent times, and they would alleviate the gouty
condition, but nothing would seem to get at the
troublq chronically. I then tried the Bear Lithia
Water on her for about a year, going entirely with-
out the use of drugs, and she improved very con-
siderably, and for eight or ten months now she
has not had an attack of her old rheumatic con-
dition and her limbs have not been swollen any;
she is better now than she has been for years; her
general health has been somewhat better for the
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last eight months or so, and she has gone entirely
without any drugs, and I attribute it to the use of
this Bear Lithia Water.

Q Can you give any other case?

A. There is another family in Borough Park,
Fiftieth street, near Fourteenth avenue, Shuttle-
worth is the name. He is in business on Washing-
ton street, New York, in the paper and twine busi-
ness. His sister was troubled very much with
rheumatism for about a year, and her condition
was very much relieved of its acuteness by the use
of medicines. But there was a stiffness still con-
tinued which she could not seem to get rid of until
shebegan the use of the water. She took the Bear
Lithia Water for a period, and she seemed to get
along very well, and she now continues to get along
very nicely without any stiffness in her limbs, she
wses the water continuously—

Q Under your prescription?

A. Yes, sir; she uses the water under my pre-
scription; she gets along very nicely now; the stiff-
ness seems to have been entirely removed.

Q And without the use of drugs?

A. Yes. sir; without the use of drugs. As I in-
formed you, when her condition was in its acute
shape, I prescribed drugs for her then, and after
that condition was relieved, it left this stiffness in

er limbs, which she apparently could not get rid
0 ghe began the use of the Bear Lithia Water.

Q Proceed?

A. Another lady at 354 Tenth street, Brooklyn,

6 was Tuite frequently troubled with frequent
unnation, and also troubled with swelling of the

es, arising from a gouty condition, and with a
eness of her feet, and she would get occasional
o a®acks, which she would have every

over In a We* e acute attacks would be
come by the use of drugs, but the drugs did
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not seem to take or relieve the chronic condition.
As I say, the acute rheumatic condition was re-
lieved, but there was no relief from the chronic, and
I told her of the experience I had had with the use
of Bear Lithia Water and advised her to get it, and
she tried it, and she has had good results from it
ever since she has taken it.

I have had a great many more Gases; I should
say ten or fifteen cases of this sort of kidney
trouble and uric acid diathesis conditions, and fre-
quent urination, complicated with constipation. I
have had quite a number of patients suffering with
constipation who have come to my office; I never
went to their houses, and I have prescribed Bear
Lithia Water, and they have come back after a
while and told me that they were getting along
very nicely. I tried in cases of this kind to cure
them with drugs, but they didn’t seem to touch it
at all. Iremember one man in particular, his name
was O’Donnell, I cannot think of his address just
now; he came to me suffering from frequent urina-
tion and constipation. In the treatment of this
man my desire was to get something that would
affect both conditions. I tried drugs, and it didn't
seem to have any effect on the bladder at all, and I
told him to try the Bear Lithia Water, and he tried
it, and has used it, and he has been getting along
very nicely ever since, and he takes it right along
now.

Q. Without the use of drugs?

A. -Yes, sir; without the use of drugs entirely.

Q. And that continues right up to the present
time.

A. Yes, sir; his condition continues to be satis-

factory right up to the present time.
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Cross-examination by Mr. Lichtenstein.

Q This Bear Lithia Water Company, they give
you water at reduced prices, do they not?

A. Not as I know of.

Q What do you pay for your water?

A. Idon’t know what it is I pay for it; when it
cones to the house the girl pays for it, and I really
don’t know what it is.

Q Do you get it regularly at the house?

A. Yes, sir; we get it regularly at the house.

Q And you first started to use it in 1902?

A. Yes, sir; in 1902.

Q What was it first called your attention par-
ticularly to the medicinal qualities of this water?

A. Well, I was looking around to find a lithia
water that would work all right and one which was
somewhat reasonable in price, and in that way I
tried the Bear Lithia Water, and having taken it
at our own house, and having experienced good
results from it, that is how I fell in with it.

Q You were looking for a lithia water?

A. T was looking for some water that would
overcome this gouty and rheumatic condition; I
was not at all particular whether it was lithia
water or not; I tried other waters.

Q Why did you say, then, that you were look-
ing for a lithia water?

A. Well, T was looking for a water that was
called a so-called lithia water.

Q You would call this water, then, a so-called
lithia water, would you?

A. Yes, sir.

Q Why not call it a lithia water?

» Well, there are lithia waters with other ele-
ments in them too, but lithia is one of the things

at does good in such conditions as I had to deal
with,

~o
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Q. Have you examined the analysis of this
water?

A. No, sir.

Q. You don’t know what minerals are contained
in it?

A. No, sir.

Q. Or the quantity of lithia contained in it?

A. No, sir.

Q. You never paid any attention to that?

A. No, sir.

Q. When it was first called to your attention
and, as you say, you were looking for a mineral
water, would not the first thing that you would do
be to look at the analysis of the water, as a physi-
cian?

A. Well, I can tell you this, that the waters do
not affect any one in regard to the analysis of them
particularly; it is the combination of the elements
which would be of advantage; that would result in
the good; it is not any one particular thing in the
water; it is the combination of all these lithia
waters that does the good.

Q. Why did you not look tor the analysis before
you started the use of this water?

A. It did not come to me in that way; it did not
occhr to me that it was of any importance to me,
I tried the water and then I had the evidence that
it did good, and I used it.

Q. When you were first looking, as you say, to
find a lithia water, did you not look at the publishe
literature of the company?

A. No, sir; I never saw any.

Q. How did you first see it? How did you come
to try it at first?- .

A. It was advertised as a lithia water, an Jus
the same as the Buffalo Lithia Water, but it was
very much more reasonable in price.

Q. Have you ever used any other lithia wa e
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A. Oh, yes, sir.

Q Did you ever make an analysis to see the
quantity of lithia in the other waters you used?

A. No, sir.

Q You believe in the use of lithium in the treat-
ment of various diseases, do you?

A. Yes, sir.

Q And are you in the habit of prescribing lithium 10
inits natural form?

A. Yes, sir.

Q I mean in the commercial form?

A. Yes, sir.

Q What quantities do you prescribe of lithium?
What is the minimum dose?

A. I generally prescribe three to five grains at a
dose three times a day.

Q Do you know the quantity of lithium con-
tained in this water? 20

A. Tt is a small quantity, I know.

Q How much do you think it is?

A. T don’t know, sir.

Q Well, according to the published analysis of
this water it is twelve thousandths of a grain to the
imperial gallon?

A. Yes sir.

Q Now, if you were to use that amount of
lithium in water, do you think you would have any
therapeutic effect from it? 30

A. Tt seems to have; that is, the combination of
ithium with the other elements in the water would
seem to have the desired effect; we give more lith-
ium, larger doses of lithium, in acute cases; but
In ¢*r°uic cases we give them lithium water, be-
cause it contains smaller quantities, and a person
can diink larger quantities of the water with it.

n treatnient  ” ese various diseases by

iswater, you do not mean to attribulfe the bene-
cial lesults solely to the use of this water, do you? 40
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A. From my experience, I should have to state
the cases that I have mentioned; its use resulted
in considerable benefit.

Q. Do you use anything else in the treatment of
any of these diseases but lithia water?

A. I have not. In the cases that I have men
tioned, as I said before, I tried drugs, but they were
not of any use, except so far as the acute condition
was concerned— as to the chronic condition, I tried
the water and found good results from it.

Q. In any recent case that you have had, have
you not used drugs in persons affected with urinary
trouble?

A. Yes, for acute cases just as I have stated.

Q. For acute attacks?

A. Yes, sir.

Q. You do not consider, then, that Bear Lithia
Water would have any effect upon acute attacks?

A. Tt has a very good effect, but not sufficient to
overcome the immediate violent pains. But there
is a very large field in chronic conditions that W&
are not able to benefit very much by the use of
medicines.

Q. Well, in the treatment of albuminuria, doyou
prescribe any particular quantity of water there for
your patients to drink?

A. T tell my patient to use the Bear Lithia Water
just as freely as they can.

Q. Take people suffering with chronic Brights
disease, you allow them to use the same quantity
of water as others suffering from other diseases?
Yes, sir; I would have them drink it freely:
Freely?

Yes, sir.

Just as much as they please?

Yes, sir. .
(;- Would not that have the effect to overwor

the kidneys?

oo »
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A. No, sir; I cfeon’t think so.

Q Would you allow a person to drink as much
water as they wanted in quantity, if they were suf-
fering from Bright’s disease?

A. Yes, sir.

Q In the treatment of these diseases, would you
allow them to drink as much as they wanted to?

A Yes.

Q And you think that would not overwork the
kidneys at all?

A. No. ,

Q Have you used anything else but Bear Lithia
Water in the treatment of albuminuria cases?

A. No, sir.

Q Well, what would you use outside of Bear
Lithia Water?

A. There is a great many things that we could
usein cases of albuminuria; but in speaking of Bear
Lithia Water, I would use that. I have found
by its use that it would cut down the quantity of
albuminuria in the urine and generally overcome
the dropsical condition of the patient. *

Q You speak of generally overcoming the drop-
sical condition; does the drinking of large quantities
o Bear Lithia Water overcome the dropsical con-
dition?

A. Tt always has good effects.

Q i ou would not say that it has absolutely good
6 ect, do you, in cases of Bright’s disease?

A. Well, no, sir; you know there is no cure for
¢érright’s disease.

Q And it would not be an absolute cure in any

disease, would it?

A. Tt would so act as to more or less overcome
the uric acid condition.

(ues”onis, would it be a cure in any form
ofBnght’s disease?

A- No, sir.
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Q. You do not consider it an absolute cure in uric
acid troubles, do you?

A. Well, my experience has not been sufficient to
tell that exactly; I know from my experience that
it overcomes the uric acid condition as long as they
take it; I have had some patients that have stopped
taking the water after they had apparently been
cured, and they would stop taking the water for
two or three months, and then their condition has
not returned, so I say that they were apparently
cured.

Q. What action has this water on the bowels?

A. A slightly laxative action.

Q. Have you examined so as to say that it has?

A. No, sir; not positively.

Q. What is the effect of lime salts upon the
bowels?

Q. I have not considered that at any time.

Q. Is it not constipating?

A. I don’t know, sir; I have not considered it.

Q. From your general knowledge of medicine,
you can answer that question?

A. Well, I could not answer that.

By the Court.

Q. Do you mean to say you don’t know?
A. No, sir; I have not considered it.

By Mr. Lichtenstein.

Q. This water contains very nearly four grains
of calcium bicarbonate, out of a total of not more
than ten grains of solid matter; would not you con-
sider that that would act as a constipator?

A. I don’t know, sir; I have not—

By the Court.
Q. What do you mean, sir— do you mean to say
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that you do not know the effect of such salts upon
the human system?

A. Tdon't know whether that would constipate
or not; I don't know what would be sufficient
quantity of lime to constipate a person; I don’t
know whether that amount or portion that you
speak of would constipate or not.

By M. Lichtenstein.

Q You don’t know whether that particular in-
gredient would constipate or not?
A. Idon’t know, sir.

Bythe Qourt. g e tVg

Q Well, take it in any shape?

A. Large quantities of lime is constipating, I
should think.

By M. Lichtenstein.

Q Would you not consider four grains a large
quantity of lime in a gallon of water?

A. Oh, I don’t know.

Q You do not consider this water a cure for all
rheumatic condition, do you?

A. No, sir.

Q You would not consider or say that it was,
would you?

A- No, sir; I don’t think so

y°u 1°°k at the analysis of this water as

Published by the Bear Lithia Co.?

A. T have one here.

wL And tel1 me what there is in that water
would relieve constipation?
A- Tcould not tell you that.
varim °U,are “am”har with the effects of these
not? >S miverads uPon the human body, are you
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A. Not particularly so; no, sir.

Court— What medical college did you grad-
uate from?

A. Long Island Medical College.
Q. And you don’t know the effect of these vari-
10 ous minerals upon the human system?

A. Yes.

Q. Oh, you do know the effect?

A. Why, yes, sir.

Q. I thought in answering counsel’s question
that you said you did not?

A. That is quite a particular assertion, I dont
know how to answer the question.

Mr . Lichtenstein — What school of medicine
20 are you a graduate of?

A. Long Island Medical College, of Brooklyn.
Q. Potassium carbonate is a well recognized
mineral salt, is it not?
Yes, sir.
And .sodium carbonate also, is it not?
Yes, sir.
And lithium carbonate?
Yes, sir
And calcium carbonate?
Yes, sir.
And magnesium carbonate?
A* Yes, sir.
Q. And all the rest of the carbonates and the
sulphates?
A. Yes, sir.
Q. Then do you mean to say that you on
know the effect of these various mineral salts?
A. Oh, yes, Ido. ,
Q. Then tell us what mineral substance is e

go
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there in that analysis, which would relieve, or tend
to relieve constipation?

A. T could not tell you.

Q Or be beneficial in that kind of case?

A. T could not tell you.

Q Still you say it does relieve that condition?

A. Tt does relieve it; my experience indicates to
me that it does relieve that condition. 10

Q Why is it; how does it relieve that condition?

A. Tdon’t know, but I suppose it is the combi-
nation of the elements taken all together.

Q Would not any pure water do the same thing
that you claim has been done to your patients by
this Bear Lithia Wrater?

A. No, sir; I don’t think so.

Q Why does this particular water do it?

A. Tt seems to me, that it must be because of the

combination of the elements contained in the water, 20
that does it.

Q What element is it that you would say will
doit?

A. T could not tell you— all I know is from my
experience; the water moves the bowels; that is all
I know, or care to know.

Q Is not the total amount of mineral salts con-
tained in this water less than the amount of the
usual dosage of any of the drugs you gave any
patient of yours in an attempt to cure any of these 30
conditions?

A. Yes, sir; but as I said before, it is the com-
bination of these mineral salts that seems to work
the effect—1I cannot tell you how it does it, but it
does do it—

Q All minerals have a recognized therapeutic
value in the treatment of diseases, do they not?

A. To a certain extent.
Q Now, being familiar with all these mineral
8 and their medicinal value, can you explain ,40

N
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why it is that this water should have any beneficial
effect in the treatment of these various diseases that
you have mentioned?

A. No, sir, I cannot; and there are lots of things
in medicine that work in that same way, that is,
there are lots of things that have certain effects,
and yet you cannot tell how it is that the medicine
does have that effect; we gain results by the use of
various medicines, and we know the effect that they
will have upon the system, yet neither I nor any-
one else can explain to you how that result is at-
tained.

Q. Then I am to understand you to say that any
pure water other than this Bear Lithia Water
might have the same effect?

A. No, sir; I say that according to my experi-
ence other pure waters does not work like that
water.

Q. Then you have tried it, have?

A. Oh, yes, sir; I have triedit, and I have found
that the Bear Lithia Water is far superior to any
other water that I have tried; I have tried lots of
mineral waters, so called; I have tried all kinds of
waters to 'fit varying conditions, and I have never
had the success by the use of any other water
that I have had by the use of Bear Lithia Water
in the conditions or cases such as I have describe »

Q. Now, doctor, is it a fact that a mineral water

has a greater potency in the cure of disease or e
amelioration of the troubles you have described than

the minerals would have if taken by themselves in

their commercial shape?
A. Tt is a fact, but why, we cannot tell you,
cannot tell you how it does it.
Q. Well, how do you know that it is a tac
A. By the experience I have had.
Q. Did you ever conduct a clinic?
A. Yes, sir; I have.
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Q Where?

A. At the Long Island Medical College.

Q In the trying of different drugs?

A. No, sir.

Q In the use of mineral waters?

A. No, sir.

Q Well, Doctor, I want you to tell me how it is
that you know that mineral waters will produce
certain effects that the drugs themselves will not
produce?

A. Well, name the drug.

Q Well, what mineral waters have you used?

A. Thisone in particular—

Q And what others?

A. T have used the Rubinat Water, but not for
these purposes?

Q Have you used any mineral waters at all par-
allel to this water in the treatment of disease?

A. No, sir; I have not.

Q How can you say that this water has peculiar
medicinal values, then?

A. Because it works on my patients so as to suit
e.

Q How do you know that it works in any other
way different to any other mineral water, if you
have not used them?

A. T am not comparing them with any other
mineral; I haven’t said anything about other min-
eral water not having the same effect; all T have
saidis, that I have used this water, and that the
Ue this water has been satisfactory to me in my
practice.

Q You have used it in connection with other
mineral waters, have you not?

Why, no, sir, I have not; not in comparison

Wit this water, or in conjunction with this water;

ut what I do say is that we know that common

Waer alone will not overcome a rheumatic con.
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dition; that under those circumstances we would
have to use medicinal remedies, and I say thatI
have used this water for chronic conditions and
without other medicines, but I have not used this
water, and any other water in comparison or in
conjunction, that is, I have not used the two to-
gether.
IQ Q. You have not used it, you say?

A. Yes, sir; I have used common water in years
gone by, but in conjunction with medicine.

Q. Then how do you get your comparisons?

A. I have used it; but I have never used thetwo
together.

John P. N. H. Thelberg , a witness produced in
.behalf of the complainant in rebuttal, being duly

sworn according to law, on his oath saith:
20

Examined by Mr. Collins.

You are a native of Sweden, are you?
Yes, sir.
And a physician and surgeon by profession?
Yes, sir.
And what is your age?
A little over fifty.
Where were you educated?
In Sweden and in this country; in Germany,
in Austria and in Prance.

Q. You have taken many post graduate courses,
I should judge?

A. Yes, sir.

Q. What was your original graduation?

A. As a chemist.

Q. And your original graduation as a physician
was where?

A. Here; in New York.

Q. At what college?

PO PO FOPO
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A. The New York University— Medical Depart-
ment.

Q Are you in general practice?

A. Yes; sir.

«Q Extensive practice?

A. Well, I should judge so; as much as I can
do

Q What are your social connections?

A. T am connected with different medical socie-
ties, for instance, the Academy of Medicine of New
York County, Medical Society, pathological socie-
ties and allied societies, and the Electro-Chemical
Society.

Q You have been, in your lifetime, a practical
chemist, have you?

A. Yes, sir.

Q But you do not follow that profession now?

A. No, sir; I practice medicine alone.

Q That is, you practice medicine altogether?

A. Yes, sir.

Q I appreciate your modesty, but is not your
practice a very extensive one?

A. Well, I do as much as I can do; I left a few
patients to come here.

Q Doyou use natural mineral whters in your
practice?

A. Yes, sir; I do.

Q Is the medicinal value of a natural mineral
water the same as the corresponding drug value of
the mineral constituents in solution?

A. No, sir; it is not.

Q What is the difference? I do not mean by
comparison; but why is it different?

A. Well, we find that the potency is so much

er in the natural mixtures of salts in mineral

waters than in the chemicals where they are singly

separately or prescribed in combination, as dis-
nSe ky a druggist or a chemist.
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Q. Save you an acquaintance With Bear Lithia
Water?

A. Yes, sir.

Q. For how long a time?

A. Oh, a few years; a couple of years, certainly.

@* Have you used it it your practice?

A. Yes, sir; I preseribe it quite often.

Q You prescribe the use of Bear Lithia Water
in your profession, or in your practice, quite often?

A. Yes, sir.

Q. In what class of cases'or diseases is it of
special medicinal value, if any?

A. In the uric acid diathesis; in gout and rheu-
matism.

Q. Does it possess medicinal value, in your opin-
ion?

A. Yes, sir; it does.

5 S /4 . .
Cross-examination oy Mr. Lichtenstein.

Q. Every pure water is of medicinal value, is it
not?

A. No, sir.

Q. No?

A. No, sir; it is not.

Q. Why not, Doctor?

A. There can be pure water that is irritating to
the system; you take distilled water, for instance,
and it is decidedly irritating to the tissues and to
the system generally.

Q. I am speaking of pure natural water, not dis-
tilled water?

A. Well, there exists very pure water, natural
water, that is decidedly irritating to the system.

Q. But every one of them have some beneficial
effect in the treatment of several diseases, havent
they?

A. Well, where it happens that you need a dilu-
ent for the secretions of the body, water is the nat-
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firal diluent, water is the only diluent; some waters
are more effective than others, and pure water is
very useful in such conditions.

Q Isit not a fact, Doctor, that you have used
this Bear Lithia Water as a diluent or dilutent in
the treatment of these various diseases?

A. Yes, sir; that is true; I have used this Bear
Lithia Water as a diluent, but I also have used it
anaccount of its materially alkaline nature; I call
it an alkaline carbonate water.

You consider this water useful because of its
,alkaline nature?

A Yes; I callit, as I said before, an alkaline
water.

Q You would not consider this a lithia water,
would you?

A. Certainly.

Q Why?

A. Aslong as it contains an analysis of lithia, I
oconsider it a lithia water.

Q It does not make any difference whether it
merely contains a trace only of lithium, you con-
sider that under those circumstances it is a lithia
water?

A. Tt is a lithia water in the sense that it con-
tains lithia.

Q Do you know how waters are classified?

A. Yes. .

Q They are classified according to their princi-
pal constituents, are. they not?

« es, sir; but I called this water in my answer
oyour question before an alkaline carbonate water;
1 might add, with lithia.

« And soalkaline carbonate water is not a lithia
Water, is it?

luf- ~°’ S’ ~ut when it contains lithium it is a
~ia water to that extent at least.
dl, then, why not call this a lime water?

10

20

30

40



IQ

20

39

480

A.: I think, as I said before, it was an alkaline
carbonate water, and yet lime is an alkaline.

Q. Why not call it a carbonate as well as a lithia
water?

A. Because it is an alkaline water.

Q. Is there any other answer to that question?

A. No, sir; I would not call it a lime water.

Q. Do you know the quantity of lithium that is
claimed to be in this water?

A. T think I do.

Q. It is twelve one thousandths of a graintoa
gallon, an imperial gallon of the water?

A. Yes, I think that is all. I understand there
are about nine and a half grains of solids to the
gallon.

Q. Would you say that this water has any effect
medicinally because of the lithium contained in it?

A*1 would not say so alone, because of the
lithium contained in it; we do not know that it is
a fact—you will find that the combination of the
water as it is is effective in certain directions; we
find that it is effective and that it has a decidedly
diuretic effect—

Q. Are you familiar with the various mineral
waters of this country?

A. I don’t know that I am familiar with all of
them, but I know the scientific classification of
them.

Q. The quantity of lithium that is contained in
this water is so small, is it not, that it would not
have any beneficial effect whatever in the treat-
ment of any disease, would it?

A. Tt would-$iot have if you dispensed it from the
drugs; butin a mineral water, with the other in
gredients of the water, and with the variety o
properties of the water, as we might say, taking a
the other properties of the mineral water into con

At sideration, then I would say that it undoubte y

40
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has beneficial effects in the treatment of diseases.

Q What other substance is there in this combi-.

nation or composition of this water, which, taking
for instance the lithium or the iron or the calcium,
or any other of these constituents contained in this
water, would be beneficial in the treatment of rheu-
matism or gout?

A. Well, T have to answer that question in a
roundabout way. In the organism we have various
diseases, but we do not have the uric acid troubles
bythe pounds or the ounces, but in the whole sys-
temthere might be a few grains only, and of course
we do not expect to relieve the system of that
quantity of irritating substance in one dose of any-
thing; we expect that by continued doses, that
finally we may get the irritating substance out of
the system, and therefore we continue the doses
continuously, getting the blood gradually into a
proper condition so as to favor the elimination
of the uric acid. Now, it cannot be done by one
dosg, it is not to be expected that it can be done,
and then the lithium contained there in this water
in combination with these other minerals, or salts,
in this mineral water, I say they are, it seems to
ne, other and important factors, the action of which
we do not altogether know; there may be a retro-
active effect, we cannot test for it, we cannot know
about it, but the retroactive effect may be there,
the effect that we have we only find it by its effects,
We find it of late to exist in these waters, and I
say, that in that view, they have quite a great
therapeutic potency; and taking this into considera-
mn, and with this explanation, I may answer yoqr
fiu stion by saying that the lithium contained in

is water might have, and in fact may have, .a
therapeutical effect, and I think it has.

V- ut why this water, containing as it does
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these various mineral salts, has this therapeutic

effect, you cannot give us any answer for it?

A. No, sir, no; we find it by experience; we can-
not give you any absolute reason for it.

Q. Why is it that you physicians use such large
quantities of lithium in the treatment of uric acid
troubles—

A. I don’t think it is done; I don’t think that
the modern physicians do it.

Q Don’t you know that they use as high as five
grains of lithium to a dose, and give a patient three
doses in a day.

A. Oh, they use ten grains to a dose, some of
them, but we of the more modern school of practi-
titioners do not do that; we find that lithium acts
very nicely in troubles of the urates and the uric
acid diathesis, but when you put in ten, fifteen or

2Q fifty grains of lithium to-day, you find that you do
not get any elimination in the urine—

Q. You find that lithium taken internally that it
has no effect whatever?

A. In what form?

Q. Taking it in its commercial form?

A. No, sir; that is my opinion.

Q. Is not that the opinion or consensus of opinion
in your profession at the present time, and has 1
not been so for a number of years past, that lithium
taken in its commercial form is of no beneficial e
feet in the treatment of these various diseases tba
have been mentioned?

A, No, sir; I beg your pardon; lithium in mn
eral waters is beneficial; much more so than it ism
its commercial form.

Q. In what form does lithia exist in that wae
in question? 1

A.'It'exists as lithia— lithium carbonate; we”
we do not know— no chemist on earth can te y
40 just in what form the lithium does exist m
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water; no chemist can estimate it; they only guess
at it.

Q What form is lithium as sold in the drug
stores? . -

A. Carbonate and citrate.

Q The form is the same, is it not?

A. No; by no means; there might be a very
great difference.

Q Don’t you obtain lithium sulphate in a com-
mercial form also?

A. Yes, sir; you have the sulphur; now, you see
we have an allothropic system and we have various
results obtainable from very different crystals by
different methods; one is produced, for example, by
melting sulphur—

Q What has that got to do with lithium?

A. T am only giving you an instance or illustra-
tion to show you that lithium can be under differ-
ent allothropic modifications, and that it can have
different properties obtainable by different meth-

b

Q How do you prove it?

A. By the effect of the water; by the effect of
the lithium as contained in the mineral water; but
you cannot produce it without you take lithium
salts and dissolve those lithium salts in water
yourself; that is, you would have to take the lithia
and the other salts contained in the water in ques-
tionand dissolve it in water that must be abso-
iitely pure, but the water itself might be exposed
overy different conditions; it may have been ex-
posed to a very high thermic and magnetic or other
°ree, ad y°u might produce a very different con-
ffion of atoms in the mineral—

Q If, for instance, a mineral water was evapor-

a todryness and the residue dissolved in water,
would it have the same value?
A- No, sir.
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Q. Why not?

A. Well, you must take the experiment with
other things; they are altogether different; I might
give you another illustration; take, for instance,
phosphoric acid—

Q. Just give an answer to my question, please?

A. No, sir; it is not; it might not have—

Q. It might not have what?

A. No, sir; it is not; undoubtedly it is not.

Q. Have you ever made any tests to find out just
that thing? Have you ever put that to use with a
view to finding out whether there is any change in
value or not?

A. In this water?

Q. In evaporating any mineral water and taking
the residue, adding water to it with a view of then
ascertaining whether it then had the same medicinal
value?

A. No, sir; I have not.

Q. How do you know then that it has not the
same value after it is redissolved in water that it
had before?

A. Well, yes, sir; we might say in regard to the
sprudel salts, that is, a salt which is at present in
the market and which is the residuum of the Ger-
man mineral water; now, in the case of the sprudel
salts we do not find the same effect from the use o

3Q them as when you go and drink the natural Cars

40

bad water, and there are other instauces to the

same effect.
Q* But that has an entirely different effect tot e

lithium water, has it not?
A. Oh, yes, sir; but you were asking about t e

mineral waters—
Q. So, then, Doctor, you don’t know what there

is in this water which has this peculiar value
you speak of.
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A. That is the combination; no, sir; I tell you
that the water has a greater value—

Q Still, every one of the minerals which are
contained in this analysis have a recognized value
in your profession, have they not?

A. Oh, yes, sir; they have; some of them are of
sone value, I think, and some of them are of no
value perhaps, but in the combination, in the shape
of this water I think they are valuable.

John D. McGil 1, a witness produced in behalf of
the complainant in rebuttal, being duly sworn ac-
cording to law, on his oath saith:

Examined by Mr. Collins.

Q You are a practicing physician, and surgeon?

A. Yes, sir.

Q Ofhow many years practice?

A. For thirty-six years; or thirty-five years in
Jersey City.

Q And are a graduate of what institution?

A. A medical institution; a medical department
of the University of Pennsylvania.

Q?And are you connected with any institutions

A. T am connected as visiting surgeon and medi-
cal director of St. Francis Hospital, in this city; I
am connected or was connected with the City Hos-
pital for over twenty years, but I resigned.

Q And you also have been Surgeon-General of
the State?

Stat' * am Present Surgeon-General of the

Q And have been for how many years?
A. Twenty years.

Q Are you familiar with the analysis of various
nwieral waters?
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A. I am somewhat, as far as I use them in ny
practice, with their general therapeutic value.

Q. And you are familiar with Prof. Mallet’s pub-
lished analysis of the Bear Lithia Water, are you?

A. T have that here before me.

Q. In your opinion does that analysis show a
medicinal water?

A. Yes, sir; it does.

Q. State how?

A. It is a pure water combined with med'einal
substances; such substances as are efficient in the
cure and alleviation of disease.

Q. Describe how— describe the processes of the
body and what is essential to health?

A. The great essential to health is what is cal’ed
a normal metabolism; a metabolism may be either
constructive or destructive; a constructive metabol-
ism is the repair and the nourishment of the tissues;
a destructive metabolism is the breaking down
and removal of effete and used up organic materi-
als; one is called anabolism, and the other is called
catabolism; the blood carries the protoplasm to the
tissues, that is the physical basis of life; the tissues
take such portion of the plasma as they need, and
then the blood carries away all the effete matttrs
and they are eliminated by the so-called elimina-
ries of the body, the emunctories, the kidneys,
the skin, etc., and the lungs through respiration,
to a certain degree; this interchange is absolutey
necessary to health, to keep the body in a natura
condition, a condition of well preserved healt , 1
you allow metabolism to become defective e
physical functions will be performed with di
culty; then you will have disease and poor n
of course, a complete cessation of metabolism vou
mean death; it is-impossible for life to exist

out metabolism. .dd
Now, we know that the body is compose
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two-thirds of pure water; that the blood contains
seventy-eight of one hundred composing parts of
water; all repairing elements, to rebuild the tissues
of the body, must be carried in the blood; they are
carried in a state of solution in the water contained
in the blood.

Now, if there should take place a deficiency, from
diseased action, or a lack of proper supply exist, of
some of the proximate principles to tissue compo-
sition, if the water that is ingested contains ma-
terial that is necessary to supply this deficiency,
it is carried to the tissues and used to repair the
deficiency by the use of a mineral water of proper
composition, such deficiency may be remedied.

Q Where is it carried?

A. Ttis carried in the blood.

Q So, in your opinion, are impregnated waters
useful or valuable?

A. Natural waters impregnated by nature with
various salts are the most efficient kinds of water
to use in the treatment of disease; nature will pro-
duce a better solution and a better combination
than all the artificially made waters, or rather,
nature will produce a better prescription than all
the doctors can give.

Q And they are useful to remedy defective met-
abolisms?

A. Very much so, for the reason that we get in
1 e natural mineral waters, waters made up and
prepared by nature, just the proper proportion
and description of ingredients needed for the repar-
a ion of deficient metabolisms, which means disease.

Q It helps both constructive and destructive
nietabolisms?

* Yes, sir; it helps the constructive and the de-
structive metabolism.

Are some mineral salts essential to the health
°t the body?
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A. Oh, yes, sir; there are certain mineral salts
that you can call really proximate principles; that
is, they appear in the tissues just in the form that
you have them outside; take for instance the phos-
phate of lime, one salt in particular; the carbonate
of lime, another salt,—

Q. Wherein would you think this analysis of
Bear Lithia W ater would be indicated as helpful?

A. Well, in a great many diseases. In the first
place, it is a pure water; it is a soft water. We
Call it that because it is slightly alkaline, and it is
of a certain specific gravity, and then it contains
many valuable salts, valuable for the alleviation and
cure of disease, certain diseases at all events, and
the list is very extensive; in fact, it is so extensive,
that it can only be determined by the experience
of the practitioner; it is valuable as a pure water
alone, as well as for the medicinal and metallic
salts which it contains.

Q. What is the remedy so-called “diuretic” by
the other witnesses who have been sworn?

A. A remedy that acts on the kidneys, by stimu-
lating them to increased action and which produces

a greater flow of urine.

Cross-examination by Mr. Lichtenstein.

Q. In pure water— any pure water would be use
by physicians generally for the cure and alleviation

of disease, would it not, Doctor?
A. Well, a pure water properly impregnated wit

the medicines that are needed— the pure water in
itself would be no more than a species of food or
the body, for the blood and for the tissues, because
the body contains such a great amount of vatei-
But if you want to treat disease with water ou

side of its mere mechanical effect, the was mg
out of the system, as it were, through the sewer®

40 of the body, it has not any other medicinal value
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its medicinal value would depend upon what the
pure water was impregnated with.

Q All mineral waters are impregnated with these
various salts, are they not?

A. Yes, sir; in different quantities, in different
proportions, some containing one kind of salt, and
sone another.

Q Now, Doctor, nine grains of solid matter to
the Imperial gallon is a very slight quantity of
mineral material to be contained in a mineral water,
isit not?

A. Ttis, yes, sir; it is a small quantity.

Q A very small quantity, is it not?

A. Relatively so; yes, sir.

Q A water containing a little over nine grains
of solid matter to the Imperial gallon, contains no
more mineral matters than is contained in almost
any ordinary spring water?

A. Well, it depends on what that spring water is;
there are so many varieties of spring water.

Q Do you know the amount of solid matter in
any particular spring water outside of this Bear
Lithia Water in question?

A. Tdon’t know exactly the amount in this water;
I cannot carry it in my mind; I have looked over a
great many analyses of different springs of various
%ﬁélg waters, but I cannot carry them all in my

Q Now, take any one of the salts contained in
is water, is there any one salt, taking it alone,
In_sufficient quantities to be of any medicinal
value?
A. There might be. Our ideas of doses have
much changed of late years. Of course, you
“now that the homeopathic school of medicine be-

a Ver” sma” amount, perhaps as small as
6 1 ionth of agrain, would be competent to
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but still I do believe that small doses systematically
and frequently repeated, especially when prepared
by nature, are vastly more efficient in the curing
and amelioration of certain conditions than big
doses of the same medicine prepared outside; that
is, as we prepare our medicines, by having a pre-
scription filled at a druggists. Now, a medicine
cannot be judged by its amount at all. You take,
for instance, the therapeutic value of arsenic. We
use it only in doses of from one-fiftieth to one one-
hundredths of a grain. The physiological doseof
arsenic, that is, enough to show its physiological
effects, might kill the body, whilst a very small
dose of the same medicine would have the thera-
peutic effect in restoring a patient to health.

Q. That of course would not apply to lithia, would
it?

A. Yes, it would; the same principle is involved.

Q. What is the usual dose of lithium?

A. Whatever a person’s experience may have
shown them that it would be proper under the cir-
cumstances to give. Maybe a fraction of a grain
in some instances would be sufficient; in other in
stances, you would prescribe from two, three, four
or even more grains per dose.

Q. Is it not in your experience, Doctor, a fac
that it is not of any effect unless given in large
quantities?

A. No, sir; I cannot say that; I have had myex-
perience with these mineral waters, and myexper
ence in that regard is, that they do better an
when we give it in large does, because in arg
doses it is apt sometimes to disagree wi
stomach. A

Q. In what doses of lithium have you been
habit of administering that drug?

A. Thave given it alone in the regular doses ,

haps from one, two, three, or moie grains,
r
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perhaps given it with other substances, in the
form of an effervescent tablet; I have given it in
very frequent doses, in mineral water.

Q That is, the lithium added to this mineral
water?

A. No, sir; it was already in the mineral water
itself.

Q What water did you ever prescribe that con-
tained lithia, that is, natural water?

A. Thave used the Londonderry Lithia Water;
and I have used aperient waters, which have per-
haps some lithia in them.

Q Do you know what quantity of lithia there is
in the Londonderry Lithia Water?

A. Very small, I understand.

Q Have you prescribed that Londonderry Lithia
Water because of the effect produced by the lithium
in it?

A. Yes, sir.

Q For use in what form of disease have you pre-
scribed it?

A. In various forms of disease.

Q Again, I will ask you, Doctor, if you have
prescribed the lithia water, with the object of get-
ting its lithia effects in these various forms of dis-
ease?

A. T have prescribed the use of this Londonderry

ithia Water, with the object and purpose of get-
ting its general effects on some disease, for which
it was known to be efficient.

Q Then do [ understand you to say that you
did not prescribe it to get its lithium effects?

A. T did prescribe it to get its lithium effects,

Crause it has a lithium salt in combination with
® er salts, just as nature has prescribed it— nature

as taken a very small quantity of lithium and
Paced it in combination with other salts. Why?
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it in combination and backed it up with other salts,
so as to make it efficient in the cure and ameliora-
tion of various diseases.

Q. Don’t you know, Doctor, that there are lifchia
waters that contain as high as two, three, four, and
up as high as seven grains per gallon?

A. Yes, possibly there are; and I may say per-
haps that they have not been found when tested,
by actual use, as efficient as this small quantity in
the combination in which it is found.

Q. Nature combines this?

A. Yes; but you don’t have to take other waters
because nature prescribes a large dose of it.

By the Court.

Q. What do you mean by the term “nature pre-
scribes?”

A. Well, we try to copy nature as far as we can
in the treatment of disease.

Q. You don’t mean to give me the impression, do
you, that nature has written a particular prescrip-
tion for that water?

A. I think nature has so arranged it, that that
water has been produced. How else can we ex-
plain it? it is found to be impregnated with a cer-
tain quantity of these valuable medicinal salts; it
comes up out of the bowels of the earth, just
is impregnated with these valuable medicinal mate-
rials, just as I say, as nature has evidently pm

scribed it should.
Q. Js it produced for a particular purpose, doy

suppose?

A. That is dependent on how much you Dene
in Providence; that is a matter you will ha
find out by experience. Nature has prepare
these-mineral waters, and it must have ee”
some object, just the same as nature ma e° Q
substances white, and other substances
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gray; for instance, the cereals grown in our fields,
some are white;.and others gray; now, that is all
done for some purpose, with some object, and there-
fore it must have been, I reason, the same with re-
gard to the production by nature of these mineral
waters; that they have been produced for some pur-
pose; that they have some object to serve.

By Mr. Lichtenstein.

Q You have known of spring waters that come
from the earth at a distance of five or ten yards
from each other, which contain the same ingred-
ients, that is, they contain the same salts, but one
will be in a very minute quantity, and the other
would be very highly charged, have you not?

A T don’'t know anything of any five or ten
yards distance between springs; but I do know of
mineral springs that have been situated quite closely 20
together, and that they did have the same in-
gredients, but in different proportions.

Q These waters, that is, the mineral waters, ob-
tain their constituent parts by reason of the water
flowing through the earth?

A. Yes, sir; that is so.

Q And coming in contact with various mineral
matters?

A. Yes, sir.

where the stream of water has flowed <30
rough a certain mineral body for a longer dis-
ance it would than be charged with more or a
greater amount of these particular mineral matters
tflan others?
A. Tt depends on the composition of the soil
rough which the water flows
Q Are you familiar with the blue-lick waters?
« cannot say I am particularly.
Wat AU 7aril™ar with the classification of
ers y the United States Government officials? 40



10

20

30

40

494

A. I have examined that classification, but I
cannot say that I am familiar with them.

Q. What would you call this water?

A. Twould call this water a soft carbonated al-
kaline water.

Q. And why do you call it a soft carbonated al-
kaline water?

A. I call it so from its composition; from the
presence of the carbonates in it.

Q; And you take that name for it because of the
substances which it contains, in the largest pro-
portions, do you not?

A. From the quantity of carbonate it contains.

Q. And is not that the usual method of prescrib-
ing various waters?

A. TItis, I think; it enters into the nomenclature
of waters, to a certain extent.

Q. Now, this very instructive lecture that you
have given us of the construction of the tissues
&c., had mainly to do with the manner in which
effete matter should be discharged from the system,
hadn’t it?

A. No, sir; it had just as much to do with the
construction, as it had to do with the destructive
elements.

Q. Now, Doctor, you would use any pure water
would you not, to have that effect upon the
system— that is, would not any pure water have
that effect upon the system, to take off or carry o
the effete matter?

A. A pure water would not act as efficiently a»
medicinal water.

Q. A pure natural water, I mean? A

A. A pure natural water would not act as
ciently as a medicinal water, because a pure *
natural water must be as near as possi
parts of hydrogen to one part of oxygen-
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Q And you think it would not be as effective to
carry off the effete matter of. the system?

A. No, it would not, it lacks its diuretic effects,
its antacid effects, and its laxative effects.

Q What is there in the water that would indi-
cate to you that it has any laxative effect?

A. The carbonate magnesium, the chloride sodi-
um, carbonate of potassium—

Q How can you tell it would havfe that effect in
combination with other minerals?

A. Because I have used them; I have used this
mineral water in the combination.

Q In the same combination that this water
appears to have?

A. T have not used this water, but I have used
other waters of similar combination.

Q You don’t know what effect this water would
have upon the system, do you?

A. T do.

Q Oh, I thought you said it was because of the
peculiar manner in which nature combines the
mineral waters, that it has peculiar medicinal value,
and not because of the particular ingredients— how

can you then say that this water will have the
effects you state?

Mr. Collins— 1 object to the question; the
Doctor did not say that he limits it to
the combination; the Doctor said that it
was due to the combination.

Court— What I understood the Doctor to
say was this. That while these differ-
ent salts if taken out and separated one
by one, might not indicate that they
would do all that is claimed for them,

yet in combination they would produce
a certain effect.
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Mr. Collins— That would not ignore the in-

gredients.

By the Court.

Q. Did I understand you correctly, Doctor?
A. You did; that is. the idea I wished to convey.

By Mr. Lichtenstein.

Q. Now, will you answer the question Doctor
(question read as follows)—1I thought you said it
was because of the peculiar manner in which
nature combines the mineral waters; that it has
peculiar medicinal value, and not because of the
particular ingredients—how can you then say that
this water will have the effects you state?

A. Nature makes the combination, but the in-

2Q gredients are the basis of the whole prescription.

A

Nature could not do anything without the ingre-
dients— the ingredients must be at the bottom of
the combination, and in a prescription it dependsin
just how much you get into the combination—

Q. Then as I understand it, the basis is the in-
gredients?

A. The basis, the curative property, rests with
the ingredients, as well as the amount that nature
has taken to make the combination, the whole
thing together.

Q. Each one of the ingredients, which are con-
tained in this analyses has certain recognized value,
has it not in your profession?

A. As far as I look over these ingredients they
appear to all have a certain medicinal value.

Q. And it is because of your knowledge of the
value of these individual ingredients that you say
it will, have a certain effect in the treatment o
disease, is it not?

A. And my knowledge of the combination.
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Q You have no knowledge of the combination
of this particular Water, have you?

A Thave a knowledge of like combinations in
other waters.

Q Such as what water?

A. The general characteristics of the London-
derty Lithia Water; to a certain extent.

Q Do you know what is the composition o( Lon-
donderry Lithia Water?

A. No, sir; I cannot tell you now, and I might
say, that I cannot tell the exact composition of
aperient waters generally; I have used a great deal
of aperient water without exact knowledge of com-
position.

Q Ishow you an analysis of aperient water and
Iaskyou whether that is the analysis that you ex-
amined in using that water?

A. T could not tell you that; no, sir; it is not; for
this, you observe, this being the chemical symbols
along here; well, it is to a certain extent the same—

The Witness— Undoubtedly; I have looked
at the analysis of the aperient water;
now, you have the sulphate of soda, the
bicarbonate of soda, the nitrate of soda,
the phosphate of lime here, and over
there you haven’t the same combination;
in this analysis you find all the different
salts, the iron and the calcium—

( Is that correct?
thinkit is® ~ 1 kaoW’ ig iS the true analYsis>1

Lin» is no *ron in combination in the Bear
nitnia Water, is there?

0 Ar’ ~ ere * the carbonate of iron.
Water igTth in Londonderry Lithia
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A. I think there is a trace of lithium in ILondon-
derry Lithia Water; that is my impression now.

Q. Not even a trace, is there (handing analysisto
witness)?

A. There it is (indicating): “Lithium, a mimite
trace.”

Q. Now, woilld you say, Doctor, that the com
position of'this water that you have examined the
analysis of is similar to this Bear Lithia Water?

A. Yes, sir; in its general characteristics.

Q. I thought you said that it was the peculiar
manner in which nature combines mineral waters
that it has peculiar medicinal value, or that gaveit
medicinal value.

A, T say that yet.

Q. Would you say, then, that aperient waterhas
the same effect as Bear Lithia Water?

A. To a degree.
Q. Would you say that this Bear Lithia Water

has the same medicinal effect that the Londonderry
Lithia Water has? L,

A. To a degree; it is a solvent of uric add
calculi, and it has the antacid property which
is beneficial for the stomach, and so forth.

Q. Is it not a fact that the calcium in hot o
these waters, the Bear Lithia Water and the ape
ent water, will counteract the laxative effect o
laxative ingredients? .

A. Not at all; it will simply act as a correc
preventing too great an effect.

*Q But the calcium is by far the predomln
salt, is it not? i

A. Notwhen you take all the other salts g
you have got here the carbonate of magnesium,
carbonate of potassium, the sodium car on >"
potassium carbonate, the carbonate o i >

chloride of magnesium, etc. u fdomt
Q. These ingredients you now speak
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exist in the water as carbonates at all, do they?

A. As carbonates in the water?

Q Yes?

A. They undoubtedly exist according to the an-
alysis.

Q Do they not exist as bicarbonates?

A. Possibly they do exist as bicarbonates, and
very frequently they do when there is an excess of
carbonic acid gas in the water.

Q Do you practice now, at all, Doctor?

A. 1do; yes, sir; every day.

Q You treat a great number of people suffering
from kidney disease, do you not?

A. Yes, sir; off and on a great number.

Q Have you ever heard of Bear Lithia Water
before you came into this case?

A. T have heard of Bear Lithia Water before I
came into this case; yes, sir.

Q You treat kidney diseases, or persons suffer-
ing from kidney disease, do you?

A. Yes, sir.

Q Did you ever use this Bear Lithia Water.

A. T never have; no, sir.

Q Well, how do you treat these patients suffer-
ing from kidney disease?

A. Well, it depends on what is the matter with
them; what is the variety of the disease itself.

Q Could a person suffering with kidney disease,
incipient Bright’s disease,,be cured by the use of
water?

A, That would be a question to be determined

by the use of the water, and from the composition
of the water; it might be possible.

By the Court.

Q What is your opinion, taking that analysis,

would you feel that it would cure incipient Bright’s
disease?
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A. There is a possibility that it would assist it
and as far as any remedial measure would go, for
the cure of incipient Bright’s disease, it would go,
it is possible, I say, it would assist it, so that it
would disappear, in its incipient stage; of course, it
would not cure it when the disease was further
established.

@ Would not any pure water have the very
same effect as this water?

A. Not in my opinion, because it is not alkaline;
it is neutral.

Q. Well, any alkaline water?

A. Possibly another alkaline water might act as
well.

Q. And not a water which has lithium init, a
lithia water at all.

A. Well, that would be a question I would not
like to say yes or no to.

Re-direct by Mr. Collins.

Q. You say that springs not far apart may have
the same constituentsin different proportions. Now,
is it not also a fact that the same spring may have
a less proportion of the ingredients at one time than
another?

A. Very true.

Q. According to the great or less quantity of
water that has to be discharged through it?

A. Well, one month it may contain one propor-
tion and the next month it may contain another
proportion of the same ingredients.

Q. You say that some so-called lithia waters have
a large proportion of lithium in them, is it orisit
not your belief as a physician that lithia is put into
some of the waters?

A. Undoubtedly so.
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M. Collins— I now offer in evidence an
affidavit filed in this cause on the part of
the defendant. I will read the affidavit
of Joseph A. Deghuee— it is an affidavit
filed by the defendant in this cause in
opposition to the motion for an injunc-
tion.

Mr. Lichtenstein— 1 object to the offer of *
any affidavit which was used on the pre-
liminary application.

The Court— It is part of the record, is it
not?

Mr. Lichtenstein— Yes, I suppose so.

Mr. Col lins— I will read from the begin-
ning of the affidavit down to the last
paragraph, which last paragraph I need
not put in.

“Joseph A. Deghuee, of full age, being duly
sworn, deposes and says, that he is by profession an
analytical chemist and expert in the analysis of
water; that he is a graduate in the course of chem-
istry, Columbia University, holds the degrees of
Master of Arts and Doctor of Philosophy from same
University, that on the 23d day of February, 1906,
he ordered a case containing eight one-half gallon gQ
bottles of water from the Bear Lithia Springs Com-
pany, at their office, No. 62 New Street, New York
City; that he also ordered two cases on the 26th
day of February from the warehouse of said com-
pany on Eleventh avenue, New York City, and
hat he personally received said three cases of water
af his office in the city of New York, at No. 518

ighth avenue; that said cases are made of wood,
divided into eight compartments, and have stenciled
on their sides the words ‘Bear Lithia Water,” under ¢a
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which also appears the words ‘Bear Lithia Water’
and the words ‘Virginia, IT. S. A.” That each
bottle was stoppered with a porcelain and rubber
stopper fastened securely in place by means of a
wire lever, which lever was sealed with a seal
so placed that to open the bottle by means of mov-
ing the lever the seal had to be broken; the seals

10 are of yellow paper, bearing a picture of a black
“bear, and the words ‘ Bear Lithia Water,” above
which is printed ‘Registered Trade Mark,” and be-
low ‘58 to 62 New Street.’

“That he personally broke the seals and removed
the stoppers to obtain the contents of said bottles,
and that for the purpose of making the test herein-
after mentioned he used the water from the bot-
tles contained in each of said cases.

2Q  ‘‘That he personally performed all of the analyses
and tetets on the samples of water so obtained, and
that the sample of Bear Lithia Water above de-
scribed were at all times under his personal control
and care; that he analyzed said water particularly
according to instructions, for the purpose of deter-
mining the amount of lithium contained in said
water, and that the result of his analysis is that
said Bear Lithia Water contains 0.034 parts lithium
per million, or 0.002 grains per gallon (United

3Q States gallon).”

Mr. Collins—I want to read in evidence
one paragraph of a stipulation signe
by the defendant’s solicitors, at our re

quest, in this cause.

“It is hereby admitted by the solicitors for the
defendant, for use at the final hearing herein:

1. That the analysis of the Bear Lithia Wate >
40 as published by the Bear Lithia Springs Comp
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and its predecessors, on its labels and in its adver-
tisements, is an analysis made of the water of the
BearLithia Springs, at Elkton,Virginia, by Prof.
J. W. Mallet, professor of chemistry, in the Uni-
versity of Virginia, and reported by him on October
27, 1885.”

Ernest Ellsworth Smith, a witness produced
in behalf of the complainant, in rebuttal, being
duly sworn according to law, on his oath saith:

Examined by Mr. Collins.

Q What is your profession?

A. T am a chemist and physician.

Q You were originally a chemist?

A. TIfirst studied chemistry, and subsequently
studied medicine.

Q When did you graduate as a physician, and
where? Ie oV . ‘-

A. T graduated as a physician from Bellevue
Hospital Medical College.

Q When?

A. 1898.

Q Are you a member of any medical and chem-
ical societies?

A Tam

Q Name them?

A. T am a Fellow of the New York Academy of
Medicine, which I serve as secretary on the section
of medicine—a member of the New York County

edical Society, a member of the New York Patho-
°gical Society—a member of the Medical Society
of Greater New York; an honorary member of the

onker s Practitioners’ Club—1 am a member of
odical Associations—

Q What special line have you of recent years
Greeted your attention to?

Well, T have of recent years directed my at-

op
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tention to the subject of medicine and chemistry
in relation to one another.

Q. And have you testified as an expert in litiga-
tions?

A. T have.

Q. A great many?

A. In a considerable number of cases.

Q. What position do you hold now?

A. I am the Pathologist of Trinity Hospital and
St. Bartholomew’s Clinic, and the West Side Ger-
man Dispenary, and the Riverside Hospital of Yon-
kers, and also Professor of Pathology of New York
School of Medicine.

Q. Are you connected with any New Jersey in-
stitutions?

A. T am Consulting Pathologist of the
Hospital at Somerville.

Q. Have you published or written on the subjects
connected with the present case?

A. T have published articles on the subject of
uric acid in the nineties, the result of my personal
investigation; my personal scientific investigation,
I have also published works on the subject of in-
testinal indigestion and other digestive disturb-
ances, upon the subject of the urine in those vari
ous diseases, and upon the subject of mineral water,
and upon the subject of waters, generally.

Q. Are you familiar with mineral waters?

A. T am. flt

Q. What conditions are necessary to observe to
the correct determination of the amount of lithium
in natural mineral waters?

A. In the first place, for the determination--"
correct determination of the amount of lithium
water, it is necessary to take a sufficient amoun
water in order to be able to determine the ant®
oflithium. The amount of water require ists
lished by the preliminary tests upon the w
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which I can give you, if you desire, in each case.
In each individual water we have to test to get
sone approximate idea of the amount of lithium
present. If we evaporate ten litres— interrupted—

Q That is ten thousand cubic centimetres to a
gallon?

A. That is ten thousand cubic centimetres—
having removed any saline matter that is in the
way by proper means, and found that by that
amount of water, we get only a slight indication
of the presence of lithium, then we conclude that
only a trace of lithium is present. But if we find
that there is a decided trace of lithium, then we
wean appropriate amount of water for the proper
determination.

Q That is one thing necessary; a condition neces-
sary, that is, to take a sufficient amount of water?

A. Yes, sir.

Q And the other?

A. Then the precautions that are necessary per-
tinent to the analysis itself.

Q We will come to those later— do you think a
gallon and a half of water is enough water to make
aproper analysis for this Bear Lithia Water?

A. No, sir; it is not.

Q In the method of determination described in
Bulletin 91 of the Bureau of Chemistry, of the
U S. Department of Agriculture, is it an official
method?

A Tt is not an official method.

Q Explain about that; what are official and
what are not official methods?

A. The work of the Bureau of Chemistry of the
U S. Department of Agriculture, generally, is con-
ducted by scientific men appointed to positions in
that department for the doing of work that is done
generally throughout the different stations of the

20

apartment, certain official methods are adopted. 4o



10

40

506

These methods are published in Bulletin No. 46, and
do not include any method of estimating lithium
as that is not generally undertaken. When any
special investigation is undertaken—

Court— You do not undertake to show that
there is more lithium in this water than
the analysis which has been produced
shows there is?

Mr. Collins— No, but we will undertake to
show that the analysis which our friends
say was and is official; I say we will
undertake to show that that analysis is
not official.

Witness— When the investigation is assign-
ed to any of the assistants in the depart-
ment, he chooses his own methods and
conducts his investigation in accordance
with his own individual preference as
to method.

Q. Is the Bear Lithia Water, as analyzed by
Prof. Mallet, a lithium water?

A. Well, that depends on what we mean by
lithia water. In the sense that it contains lithia,
it is a lithium water. It is a lithia water. The
term “lithium water” can be used in other senses;
it may be used to indicate a water in which lithia
is a predominating chemical ingredient. There are
no lithium waters that come under that head.

Likewise it may be used to indicate a water in
which lithium is the predominating physiological
ingredient, judging the lithium from its ordinary
drug potency. In that sense there is likewise mo
known natural lithium water. The only sensejo
which there is a lithia water, is the sense that h
ium occurs and is present in the water.
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By Mr. Collins.

Q And in that sense then, this is a lithium
water?

A. Yes, sir; in that sense, this is a lithium
water.

Q Mention all the qualities of a natural water
to be considered in forming an opinion of its value
as a remedial agent?

A. The qualtities of a water that are to be con-
sidered are:

First— And this applies to the water at the
spring only, what is its “thermal”
qualtities.

Second— The second quality that has to be
considered is the nature of its gaseous
constituents.

Third—The third quality is its mineraliza-
tion.

Fourth— The fourth quality is its radio acti-
vity. And in view of the fact that the
latter quality is one that has only re-
cently been discovered, I would add that
in order to properly judge of a mineral
water, we must also test it in clinical
use in order to reach a final judgment,
we must test it in clinical use.

Q You are only limiting to the spring, only the
first quality?

A. Yes, the “Thermal.”

Q As to how many of these qualities you have
enumerated, do we possess any knowledge, so far
as the elements appear in this case— in the case of
Bear Lithia Water?

A. In the case of Bear Lithia Water, as I under-
stand, from the evidence in this case, and also from
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my knowledge of it, we know something of the
gaseous constituents, of the mineralization, but we
do not know anything of the radio activity, but we
do know and do have some knowledge of its thera-
peutic usd.

Q. In your opinion, is it possible to reach a cer-
tain conclusion as to the medicinal value of Bear
Lithia Water, without a knowledge of all the com-
ponent factors that may attribute to its medicinal
value?

A. Tt is not.

Q. In what only way can you test it, in the ab-
sence of Silch?

A. In the absence of a clear scientific knowledge
the only test that can be made is the actual use of
the water in practice.

In the treatment of diseases?

Yes, sir; in the treatment of diseases.

And to be helpful, what must that use be?
That use must be extensive and thorough.
Systematic?

Systematic.

Will you look at Prof. Mallet’s analysis of
Bear Lithia Water, which is in evidence in this
cause, and tell the Court what medicinal value, if
any, is possessed by substances like those found by

Prof. Mallet?

Crororo

Mr. Lichtenstein— I object to the question
on the ground that the gentleman has
already stated that it is necessary to
possess a clinical knowledge of the water
before he can tell what its therapeutical

value is.
Court— That is, he said you must put it in
actual use to find out what it is usefu

for.
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Mr. Co11ins — Yes, for the therapeutical use.

Mr. Lichtenstein—YeS, and we ObjeCt to
the question.

Question allowed.

A. Without regard to the quantities that are
present here in this water, or without any effort to

10
state anything further than just what I do state—

Mr. Lichtenstein— We do not deny the
therapueticalyalue of certainingredients
therein contained, hut we do state that
they must be shown to be in sufficient
quantity to have therapeutical value.

Court—1I think you must limit your examin-
ation to the effect of the quantities of
those various ingredients that are con-

. . 20
tained in the water.

Mr. Collins— I want to prove that these are
and have medicinal properties, and in
what direction.

The Court —I will overrule the offer to
prove that these ingredients used in
large quantities would produce given ef-
fects.

Mr. Collins— Your Honor overrules the
question? 30

The Court — Y es.
By Mr. Collins.

Q What is the opinion of the medical profession
as the relative medicinal values of these sub-
stances as drugs, and as they occur in natural min-
eral waters?

, The medical profession are divided in their
opinion upon that point; some physicians believe 40
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that what we may speak of as mineral water, the
potency of its constituents is identical with what
we may speak of as drug potency of these sane
substances outside of the water; another class of
physicians, and this includes the physicians who
make the wuse of water in clinical practice,
believe that the occurrence of natural ingre-
dients, natural in the water, carries with it a
greater potency than the drug potency itself; that
is, that the mineral water potency is greater than
the drug potency.

Q. Is it a fact that the same spring will have
more mineral constituents in it at one time than
another, in proportion to the volume of the water?

A. I cannot answer that question from experi-
ence, as I have not analyzed one spring at one time
and the same spring at another time; because, as I
say, I have not analyzed one spring in that way,
but I have reason to believe that it would be so
under certain conditions and times.

Q. That would be dependent upon the flow of
water at certain seasons; one season there would
be a greater flow of water than at another, and it
would depend upon that, would it?

A. Yeé, sir.

Q. Is it consistent with the mineralization of
this Bear Lithia Water, as revealed by Prof. M-
let’s analysis, that Bear Lithia Water should pos-
sess medicinal value in the following conditions of
disease, and explain how it may act, as far as you

can?

Mr. Lichtenstein— I object to the question
on the same grounds heretofore urged,
that this gentleman has already stated
that in order to have any knowledge of
the medicinal effect of this water you
must have clinical experience of it.
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The Court—1I will allow that question on
this theory: That it must be read in
connection with his previous statement.

Q First— Diseases of the kidneys?

A. In the case of diseases of the kidneys, this
water is a diuretic and diluent, and possesses slightly
alkaline properties; those are properties that are of
therapeutic use and are therapeutically indicated
in kidney diseases.

Q Would it be beneficial in incipient Bright’s
disease?

A. In some cases of incipient Bright’s disease it
would be very beneficial.

Q Why?

A. Incipient Bright’s disease is due, in many in-
stances, to the irritating action upon the kidney of
aconcentrated and poisonous urine; the action of
awater like this would he to dilute that urine, and
hence render its irritating action very much less;
there is also a tendency—

Q That is your description of the origin of
Bright’s disease?

A. A considerable number of Bright’s diseases,
a considerable number—

Q What do you mean by acute diseases? They
are all alike, are they not?

A. No, sir; there are several kinds; “ Bright” is
the name of a man who described a certain kind of
disease of the kidneys, and we have come to know
that there are several different kinds of diseases
known as Bright’s disease.

Q Go on?

A. In this concentrated urine there is a tendency
or gravel and other material to separate and act
irritatingly upon the kidney; such separation would

counteracted by the use of a water like this;
us " *8Perfectly consistent with a water of this
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kind that it should act in this way, and I bdieve
that it does.
Q. Second— Disease of the bladder?

Mr. Lichtenstein— 1 make the same dyec
tion to this question, as before.

Question allowed.

A. The diseases of the bladder are due to infec-
tion of the bladder, or irritation of the bladder;
these are two generally common causes, and the
action— they are of the same physiological action
as required in kidney diseases, and the water is
beneficial in bladder diseases.

Q. Third— Diseases of the stomach and intes-
tines?

A. In diseases of the stomach and intestines there
are a considerable number of possibilities in a water
of this kind.

In the first place, the action of the water itself
upon the stomach would be beneficial in a certain
class of complaints.

In the second place, it is objectionable to give, in
a case where you are administrating large quanti-
ties of water, a water that does not possess the
proper osmotic pressure, for the reason that that
water itself exercises an irritating action. And
this water contains ingredients which would give
it a proper osmotic pressure.

Q. Fourth— The uric acid diathesis?

A. In order to explain the uric acid diathesis, the
advantage of a water of this kind in a uric acid
diathesis, I shall have to refer to the possibility of
this water being radio active.

I may say that within the last two or three years
it has-been discovered that this more lightly miner-
alized water in a considerable number of cases ex
ercises therapeutical action, owing to this quality
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of radio activity. As an example, the waters of the
Valley of Gestein, in Germany, which have had a
reputation for many years as therapeutic waters,
and which are very lightly mineralized, many of
them even much lighter than this water, it has
been discovered that they are particularly potent in
regard to their radio activity, and in that way
what, up to a few years ago, was not scientifically
explained as to their therapeutic action, is now un-
derstood to be attributable to this condition of radio
activity.

Q Are there any ingredients in this water, an-
alyzed by Prof. Mallet, that accompany radio ac-
tivity?

A. Radio activity is more apt to be present in
water that contains the rarer elements, of which
lithiumis an example, and so the presence of lithium
inthis water would possess a much greater degree
of probability that this water is radio active than
the analysis would indicate if the lithium were not
presert.

Q Any others?

A. Strontium and the manganese, I should
judge—

Adjourned to Wednesday, April 25th, 1906,
at 9.30 A. M.

Ernest Ellsworth Smith, recalled in behalf of
6 complainant in rebuttal, his direct examination

Examined by Mr. Collins.

« ~ ~ow>doctor, is it consistent with the mineral-

nation of this water, as revealed by Prof. Mallet’s
aysis, that Bear Lithia Water should possess
euicinal value in diseases of the liver?
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Mr. Lichtenstein— I make the same objec-
tion to this line of examination on the
ground that the doctor has already stated
that it is necessary to have a clinical
knowledge of the water itself in orderto
be able to testify.

The Court—1I will allow the objection to go
on record as standing against and apply-
ing to all this line of examination I
will allow the question.

A. Ttis.

By Mr. Collins.

Q. In rheumatism and gout?

A. Tt is.

Q. And urinary calculi and gravel?
A. Ttis.

Q. In cholera infantum?

A. Ttis. .

Q. In teething diseases of children?

A. Well, you mean in the diseases of teething

children?

Yes.

. Yes, sir; it is perfectly consistent.

In consumption?

I make the same answer.

In neuralgia?

The same answer.

In female complaints? are
The same answer in a general way;

very definite, but the answer applies.

>0

FOPOP»O

[}
—

In eczema?

The same answer.

In gall stone?

The same answer.

In convalescence from typhoid?

CFOFeo
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A. The same answer.

Q In ulceration of the stomach?

A. Tt is consistent that it should be of medicinal
value in that condition.

Bythe Court.

Q What do you mean by “ consistent;” that is a
thing I don’t quite understand?

A. I mean, your Honor, that a water presenting
the mineralization that has been presented by this
water, may possess an ordinary action in those dis-
eases, and those diseased conditions, that is, its
mineralization does not preclude its being of medi-
cinal value.

By M. Collins.

Q Is it consistent with the mineralization of this
water that it should operate as an alterative?

A Ttis.

Q What have you to say as to the indications
as apreventive from contamination of fevers?

A. If the water is a pure water, it would act as
apreventive in the contamination of fevers, par-
ticularly of such fevers as are carried by waters.

Q You said the last time you were on the stand,
something about the necessity of the test of
water clinically, in order to determine its medicinal
action—what did you mean by that statement?

A. Tgave alist of five different qualities to be
considered in the water, and I mentioned that as
one of the qualities, in order that we might judge
completely of its medicinal action— I do not mean
toinfer that the mineralization itself and the other
qualities mentioned, might not be judged of, as far
as they show the condition of the water.

Q Why is a gallon and a half of Bear Lithia

Water insufficient to correctly determine the
amount of lithia?
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A. Well, a gallon and a half of Bear Lithia
Water, showing the amount of lithium mentioned
in the analysis of Prof. Mallet, would contain less,
considerably less lithium than the amount of the
correction that is necessary, on account of the in-
accuracy of the method, and that correction is sub-
ject to slight variation with conditions. It is neces-

10 sary in order that a correct determination of the
amount of lithium be present, to take a sufficient
amount of water to contain an amount of lithium
that is considerably more than the amount of cor-
rection itself.

Q. What is that amount of correction?

A. Mr. Sparks, I think it was, testified that the
amount of correction there was one and seven-
tenths milligrammes; he did not state it in exactly
that form, but that is the amount.

20 Q. And in your judgment—

A. If, for example, the amount that might be
present is only one-tenth of a milligramme, and we
apply a correction of one and seven-tenths milli-
grammes, that correction itself may be in error to
the extent of one-tenth of a milligramme and may
be even more than that. And therefore the amount
of lithium' present would be entirely lost sight of,
and would not be properly accredited to the water.

Q. In the notes which you furnished me for your

30 examination, I appear to have digressed, and did
not return to one subject, to which I will now direct
your attention— I will ask you what the conditions
were necessary to observe in the correct determine
tion of the amount of lithium in the natural mh*
eral water, and you stated, ‘‘First, a sufficient
amount of water,” and then I went on, and I di
not come back to another subject which I findini
here-twhat is the other condition?

A. The other condition is that the analysis s &

40 be so conducted that the lithium will appearin 6



517

separation in the right place, where it will be rec-
ognized. It happens that lithium is particularly
apt to go down with other precipitates. Take the
first precipitate of the water where the sulphates
were precipitated as barium sulphate. The barium
sulphate precipitated is apt to throw down with it,
any of the alkaline salts, including lithium. This
was first called to my attention by investigations
that were conducted in Prof. Gooch’s laboratory,
the author of the Gooch method, the method- that
was used in this case.

Q And it isa well known fact now among analy-
tical chemists that we must not only watch a pre-
cipitate thoroughly, but that we must test it for
lithium, and if we find lithium is present, we must
fuse that precipitate with alkalines, redissolve the
material that has thus been rendered soluble, and
re-precipitate it in a new solution, and continue that
operation until such time as the precipitate has
been shown to be free from lithium. And that
same precaution applies in other parts of the an-
alysis.

Q Then in your opinion, it is necessary to test
the residue? - )

A. In my opinion it is necessary to test the
residue.

The Court—Is this examination intended
to overthrow the analysis of Prof.
Mallet?

Mr Collins— No.

The Court— That you assume to be correct,
doyou?

M. Collins— Yes; we want to show that
the methods of the defendant’s analysis
have not been correct.
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Q. Have you anything further to say in criticism
of the methods adopted by Mr. Sparks and M.
Brooks?

A. That is all.

Q. Have you read the affidavit of Prof. Deghuee
that says that he found in Bear Lithia Water ashe
analyzed it, 0.03 parts of lithium per million, or
o.002 grains per U. S. gallon— now, if you com-
bined that quantity of lithium with the carbonates
in this water, to form lithium carbonate, how much
lithium carbonate would this affidavit indicate
there is in the water?

A. Tt would indicate almost precisely the amount
stated by Prof. Mallet, very slightly more.

Q. Prof. Deghuee’s analysis is slightly more?

A. Yes, sir.

Cross-examination by Mr. Lichtenstein.

Q. Doctor, do you consider medicinal guidance
necessary in the treatment of disease?

A. Ido.

Q. If you had a patient under your care, suffer-
ing from a disease, that you considered would be
benefited by the use of a mineral water, what
would you do to determine upon a fit water to re-
commend?

A. I would select such a water which I felt
would meet those conditions.

Q. And in order to do that would you examine
the analyses of the various waters?

A. T would.

Q. And would you consider that you were capa
ble of determining whether a certain water was fit
water to use in that disease?

A. From the examination of the analysis?

Q.tYes?

A. No, sir; I would not; not necessarily-

Q- Why would you recommend a water if y°
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were not capable of determining its beneficial use?

A. Simply because I know of the value of the
water from experience, in its use.

Q Well, have all waters recognized values?

A. That is a very general question—I do not
suppose they have; I suppose many waters there
may be that we have not yet met with.

Q You have had no experience with Bear Lithia
Water?
A. No.

Q So that by an examination of the analysis of
Bear Lithia Water, you would not consider your-
self capable of stating whetherit had any medicinal
qualities at all?

A. T would not consider myself capable of judg-
ing all of its medicinal qualities?

Q How could you tell from the examination of
the analysis of a water what its medicinal value
was or was not?

A. You can only tell in part, because the miner-
alization is only one feature of the quality of the
water that has to be considered.

Q You would first make a very carful examina-
tion of your patient, and diagnose the cause of his
disease?

A. T would.

Q And that would be absolutely essential before
recommending the use of a mineral water, would
it not?

A. Before recommending the use of a mineral
water for medicinal purposes, that is the way a
physician would proceed.

Q Why would it be necessary to first diagnose
the case and recommend a particular water?

A. That is the proper way in which a physician
treats his cases.

Q Itis the only proper way of treating cases, by

6use mineral waters, is it not?

&e

40
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A. For a physician, yes, sir.

Q. For an individual?

A. Well, T don’t think I would say for an indi-
vidual case— well, I will let it stand at that.

Q. You would not consider it proper, would you,
doctor, for an individual indiscriminately, to take
up a water which was supposed to be, or called a
mineral water, and drink it for the purpose of treat-
ing himself for various diseases?

A. Well, that rests entirely with the individual,
whether they wish to do it or not.

Q. You, as a physician, would not consider it
proper, would you?

A. That would depend on the severity of the dis-
ease.

Q. The various mineral substances which go to
make up the combined parts, or the component
parts of a mineral water, have certain definite and
well known therapeutic values, have they not?

A. They have certain definite drug values which
are recognized.

Q. There is no particular ingredient in this
water, doctor, in sufficient quantities, to be consid-
ered of drug value, in itself, is there?

A. Do you mean the mineral constituents?

Q. Yes, I mean the mineral constituents?

A. Yes, sir; there are constituents present in
sufficient quantities to be of drug value.

Q. Have you ever prescribed for any patient
yourself, any one of these minerals, for its drug
value, in quantities as small as is contained in this

water?
A. No, sir.
Q. Never?

A. Never.
Q. Have you ever heard of any physician pre

scribing any of these mineral matters for their rug
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value, in such minute quantities, as are contained
in this water, as shown by this analysis?

A. No, sir.

Q Of Bear Lithia Water.

A. No, sir.

Q Should any mineral water ever be used by
any one, except upon the advice of a physician?

A. Oh, yes; certainly.

Q To obtain its drug value?

A. Tt is entirely proper for them to obtain this
drug value.

Q And for the purpose of treating himself for
the disease?

A. For minor ailments.

Q Why would you not consider it proper for
himto use a mineral water to treat himself for
greater ailments?

A. Because, as a physician, I do not think that
apatient should take that responsibility.

Q It might be dangerous for a person to do so?

A. Tt might be in acute conditions and severe
conditions.

Q Why in acute conditions?

A. Well, because acute conditions are subject to
More rapid variations.

Q So that a person might use a mineral water
in chronic conditions where he would not or could
not use, and should not use it in the treatment of
an acute attack?

A. That is a different matter; I said so when
you were speaking about the advisability of their
using, or the advisability of self-treatment—

Q@ Take a person suffering from acute gout, for
instance, would it be proper for such a person to

in isi.riminately use a mineral water without the
WMee of a physician?
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are speaking of Bear Lithia Water, mt
other mineral waters.

Question withdrawn.

By Mr. Lichtenstein.

Q. Well, speak of Bear Lithia Water?

A. In that condition I do not think they would
do themselves any injury by using Bear Lithia
Water.

Q. But I thought you said in acute cases it
might do an injury— the use of a mineral water?

A. I said in acute cases it was inadvisable for
patients to treat themselves.

Q. By the use of mineral waters?

A. By the use of any form of medicine.

Q. It might turn an acute condition into a
chronic condition.

A. Some conditions might be allowed to take a
course which a physician would prevent it taking.

Q. Have you ever treated patients of your own,
suffering from bladder trouble exclusively, with
the use of water?

A. I may state here, and I think it will prevent,
or help to prevent further questions that are im
material, that my position is not that of a thera-
peutist, in the sense that I give medicine to pa

.tients; my work is mostly work in consultatien

with other physicians; I talk over cases with physi-
cians and advise them when they ask me in regar
to treatment,, so that I do not know whether to in-
clude my advice to physicians, or whether you re
fer exclusively to individual patients.

Q. Well, both your individual patients and those
with which you come into consultation with.

A: There are cases in which we have advised t e
use of water, and in which that was the only agen

that whs employed.
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Q And there are othercases in which you have
not advised it?

A. Yes.

Q And would not advise it?

A. 1do not recall any case in which I consider it
objectionable in the case of bladder conditions.

Q But there are cases in which you would not
rely upon the use of mineral water alone?

A. Oh, yes, sir.

Q Why?

A. Because I think that those cases would re-
quire other treatment.

Q So that you cannot take all bladder troubles—
there are numerous conditions of that trouble— and
classify them as a whole, and say that a mineral
water will cure all those diseases?

A. You can speak of bladder troubles in a gen-
eral way, as being aided by a particular treatment,

Q (Question repeated). So that you cannot take
all bladder troubles— there are numerous conditions
of that trouble— and classify them as a whole, and
say that a mineral water will cure all those dis-
eases?

A. A physician does not predicate that anything
will cure anything.

Q Take cases of gout; you have treated the vari-
ous forms of gout, have you not?

A. T have advised in the treatment of the various
forms of gout.

Q And various forms of gout that you have
treated by the use of drugs, not mineral waters?

A. Yes, sir.

Q Then why would you use drugs instead of
mineral waters?

A. Well, that is difficult to say; the treatment
,» that condition is largely emperical; it is not ra-
lonal, and we try one thing and then another, ac-
cording as the case appears to us.

10
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Q. If mineral water were beneficial in the treat-
ment of cases of gout, of course you would use it
would you not?

A. Not necessarily in every case; no, sir.

Q. If beneficial, why not?

A. You cannot use every beneficial drug in given
cases.

Q. Mineral water is spoken of as beneficial in
general use, why would you not use it, then?

A. Perhaps I might.

Q. There are stages or conditions of gout in
which you would not use a mineral water?

A. Well, T don’t recall any stage of that kind at
the present time.

Q. You would not say that a mineral water would
be a cure for all cases of gout?

A. A physician does not say that anything will
cure anything.

Q. Why not?

A. Because it is contrary to the ethics of the pro-
fession to say that we can do any particular thing;
our services are employed, and we do the best we
can.

Q. Is it because of the mere ethics of the profes-
sion that you say things will not cure?

A. Yes, sir.
Q. Is it not because of a well recognized fact that

there is no known specific for various diseases?

A. That applies to where there are no known
specific for the diseases.

Q.kWell, you take cases of gout; no physician
can be certain that he could cure a case of gout,
can he?

A. Well, now, that requires an explanation o
what you mean by curing a disease. If we havea
disease that in its progress has produced an injnry,
we may not be able to cure that injured condition,
but we may stop the progress of the disease, and in
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that sense cure the diseases. We may not be able
to cure the injury, but we may be able to put an
end to the progress of the initial disease, and in
that sense, there are now many cases of gout
cured.

Q There are persons suffering from chronic gout;
there is no known remedy for it, is there?

A. Chronic gout usually has reference to the in-
jury already produced by the acute gout.

Q Does not the acute attack continue in the
chronic case?

A. Tt may or it may not.

Q Is there any known remedy for the eradica-
tion of that continued condition?

A. T will say that this condition can be very much
ameliorated by treatment.

Q But not cured?

A. Well, in a considerable number of instances
I think they may be cured.

Q There is no known remedy or cure for rheu-
matism, is there?

A. Well, we have a specific for some forms of
rheumatism.

Q But not all forms of rheumatism?

A. Well, the word “rheumatism” is used in a
very general sense; it applies to a condition where
inchronic cases, to certain conditions which we now
know is due to a great many different conditions
and causes, and we are gradually classifying those
causes under different headings, and so in these
chronic cases, if we are speaking in a technical
way, we use the word “rheumatism,” whereas, if

we are speaking in a general loose way, we might
nse the term “rheumatism”—

I t~°U”ave no”answered the question, doctor;

asked you this question: “There is no known
remedy or cure for rheumatism?” and you answered,
we , we have a specific for some forms of rheu-
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»

matism,” and then I asked you, “But not all forms
of rheumatism?” will you be kind enough to an-
swer that question?

A. We have no specific that is of advantage in
chronic rheumatism, which really is the after effect
of acute rheumatism.

A. Well, in the treatment of the after effect of

10 acute rheumatism, does not the acute condition con
tinue?

A. Not necessarily.

Q. But where it does continue, that cannot be
remedied— there is nothing known in the profes-
sion that will cure that condition?

A. Oh, yes, sir; it can be cured, I think.

Q. You hold, do you, that every form of rheu-
matism can be cured, then?

A. T use the term ‘‘rheumatism” to apply to the

20 gouty infectious disease— rheumatism is a gouty
infectious disease, and that is an acute disease, and
is curable.

Q. There are numerous and various forms of kid.
ney disease?

A. Yes, sir;

Q. And you would not, for a moment, conten
that all the various forms of kidney disease could

£be cured, or are even curable, would you?

A. No, sir.

30 Q. Are dropdeal affections curable?

A. Yes, sir.

Q. All forms?
A. Well, no; dropsical affections may appear

., the last stages in many serious conditions w ere

the patient is dying.
Q. And that condition cannot be cured?

A. No, sir; that condition cannot be cure ’
dropsical affection is a symptom, and not a
Q. It is a very broad symptom?
40 A. Yes, sir; it is.
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Q In the treatment of the various forms of dys-
pepsia, would you, aside from the use of water, if
you thought advisable to recommend the use of
water, diet your patient?

A. Yes; if I thought it was advisable to do so, I
would diet my patient.

Q You would consider that absolutely essential,
would you not?

A. Yes; I should consider it essential that the
patient should eat the right diet, the right food.

Q And take people who are suffering from
gout and rheumatism; the same rule would apply,
that you diet them?

A. T would see that they had proper food.

Q Ifaperson were suffering from kidney troubel
brought on by the excessive use of intoxicants,
you would advise him that he should desist from
the further use of intoxicants?

A. Yes, sir. t

Q You would not consider that you were a
faithful physician unless you did so?

A. Well, we found in the last few years that
kidney troubles were due less to the use of intoxi-
cants than we had thought they were. Alcohol
does not affect the kidneys as much as it is credited
with doing, in the lay mind.

Q Then will you answer my question, please—
you would not consider that you were a faithful ;o
physician unless you did advise your patient to de-
sist fromthe farther use of intoxicants, if you found
hat he was suffering from a kidney trouble
brought on by the excessive use of intoxicants,
would you?

A- No, sir; I would not.

Q And you would not consider that the use of
water would aid your patient, or do your patient
any good, if you did not so advise him?

e Oh, I would think the water, would do them 40

10

20



jo

20

30

40

528

good, even if they were not advised not to discon-
tinue the alcohol.

Q. It would merely act as the diluent for the
alcohol, would it not?

A. It would act in that way; I don’t say that it
would act in that way exclusively, or that that was
its exclusive action, but I do say that it would act
in that way.

Q. Would you recommend Bear Lithia Water on
account of its specific mineral contents, or meiely
because of its slight mineral contents, such as ap
pear in pure natural water?

A. Well, I give a preference to the Bear Lithia
Water over some other natural waters on that
ground; that is, on the ground of its specific min-
eral constituents.

Q. Which specific mineral constituents?

A. Well, I can state the mineral constituents as
a whole in this way, that some spring waters are
so very pure that they have an irritating action
upon the stomach, upon the membranes of the
stomach, on account of their extreme purity; they
abstract the salts from the cells, and give rise in
that way to irritating action. And where mineral
is taken continuously, they are apt to cause a
catarrhal condition of the stomach, and lightly
mineralized waters tend to avoid that condition,
and that is so particularly if it is slightly alkaline.

Q. So that the beneficial effect in your opinion,
in prescribing Bear Lithia Water would be be-
cause of the slight amount of minerals in it?

A. No, sir; my reason, if I were intelligently to
use Bear Lithia Water, would be because of my
knowledge of its therapeutic value.

Q. But Ithought you said that you had no know
edge of its therapeutic value, and could not °bt®’
a knowledge of its therapeutic value uniess you a

a clinical knowledge of its use?
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A. Isaid that you cannot have all knowledge
of its therapeutic value— not all the knowledge of
its therapeutic value; you cannot have all knowl-
edge unless you have tried it, in its therapeutic
work.

By the Court. Dw

Q Doyou judge of the therapeutic value of this
water from its analysis, or from the use of that
water?

A. Well, I have not expressed any actual opinion
as to the value of this water, that is, as to its com-
position; I only say that so far as its composition is
concerned, it is consistent with its being of value in
certain conditions.

By Mr, Lichtenstein.

Q All mineral waters suffer deterioration in
transportation, do they not, because of precipitation?

A. Why, that, I think, is too general a statement
to make; I cannot say that it is true— mineral
waters are apt to suffer—

Q Why is it, then, that physicians generally or
usually send their patients direct to the springs
when they want to get any beneficial results from
the use of mineral waters?

A. Because they have found them to act better;
they get more beneficial results when they do send
their patients to the springs.

By the Qourt.

A. Andthey don’t know why?

A. Well, they have varying ideas; as to why,
that is.

By M. Lichtenstein.

Q You do call this an alkaline water?
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A. Prof. Mallet calls it a slightly alkaline water,
and I accept bis statement.

Q. Should an alkaline water such as Prof. Mallet
states this Bear Lithia Water to be, be used in the
treatment of gout exclusively?

A. Not where it is a heavily alkaline water, per.
haps— well, I would not even say that, on further
thought.

Q. Now, you speak of the governmental analysis
of various mineral waters and the methods laid
down by the government officials, in analyzing
mineral waters, and said that there was no official
method— you have examined the work put out by
Prof. J. K. Hayward, haven’t you?

A. T have seen that bulletin; yes, sir.

Q. He is quite an authority on water in this
country, is he not?

A. Why yes, sir; he is a competent analysist.

Q. And you know that he has analyzed very
nearly all the mineral waters of this country, don't
you?

A. He has analyzed some of the mineral waters
of this country, :+ am willing to admit.

Q. Very nearly all, has he not?

A. T don’t know that.

Q. Do you know of his analyzing Bear Lithia

Water?

Mr. Collins—I object to the question as
not cross-examination.
 Court—1I cannot say how that may be 1
understood the witness to say that there
was no official analysis.
Mr. Collins— Nothing published by the
Government as an official method; tha
is, as a guide to chemical analysis.

Court—1I will take the evidence.
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A. T have seen his published analysis of Bear
Lithia Water.

Ry M. Lichtenstein.

Q And doyou agree with him in his method of
naming the mineral waters?

Mr. Collins—1I object to that as not cross- 10
examination.

Cour t — I will take it.
A. No, sir; I do not.

By M. Lichtenstein.

Q And why not?

A. Because there are points, with which I dis-
agree with him. 20

Q You would not call a water by a certain
name, which had certain ingredients which were
prominent therapeutically, merely because it had
those ingredients, would you?

A. That would depend upon the basis of the
classification. We classify waters according to
different points of view. IfI was attempting to
classify it according to its medicinal action, why,

would take such substances as I thought were
associated with its medicinal action and name the 30
water accordingly.

Q Would it not be necessary for the ingredients
tobe prominent, therapeutically, in order to call it
y a certain name, or by that name?

« If I was attempting a therapeutical classifi-
cation, I should want the ingredients to be promi-
nent that gave it that name.

Q Then you do not agree with Prof. Hayward
in what he says, that it is a misnomer to call Bear

Bithia Water, a £lithia” water? 40
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A. 1 agree with Prof. Hayward, to the extent
that, on the basis of chemical classification, which
is the classification he adopts, on the basis of that
classification, Bear Lithia Water and no other
natural water, is a lithia water.

Q. Why do you say Bear «Lithia Water and no
other lithia water is a lithia water, in that sense,
chemically applied?

A. Because there are no natural lithium waters
in which the amount of lithium is a predominating
chemical constituent.

Q. Would you consider a mineral that contains
six and one-tenth grains to a gallon of lithium,
that in that water lithium was a prominent factor?

Mr. Collins—I object to the question as
not cross-examination.

Question allowed.

A. I might anticipate, I think, by saying that
you are referring to White Rock W"ater, and that
is a water to which the lithium has been added,
and it of course is not a natural lithium water.

Q. I am speaking of natural lithium waters; I
am not speaking of White Rock at all, T am speak-
ing of the Mount Clements Water— that is a nat-
ural lithium water, is it not?

A. Oh, yes, sir; that is entirely correct.

Q. Yes— well, would you consider a mineral
water such as the Mount Clements Watei, that
contains six and one-tenth grains of lithium tot e
gallon, I say would you consider that was a pro-

minent factor?

A. The amount of lithium— ,
Q,. Will you answer the question, please—w°u
you consider a mineral water such as the oud"

Clements Water, that contains six and one-ten
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grains of lithium to the gallon, I say would you
consider that was a prominent factor?

A. My answer is no, I do not call that a natural
lithium water in a chemical sense.

Q I asked you whether it was an important in-
gredient in such a water?

A. From what point of view?

Q Therapeutically? 10

A. From the standpoint of the drug potency?

Q Yes?

A. No, sir; it is not.

Q Well, from its chemical standpoint?

A. No, sir; it is not.

Q Why not?

A. Because it consists of only one-third of one
percent, of the solids present in the water.

Q Then, why do you consider that the Bear
Lithia Water has any drug potency? 20

A. T did not say that it had.

Q You know that Congress Water contains over
two grains to the gallon of lithiun?

A. T have seen that statement, yes, sir.

Q And that the Carlsbad Water contains over
two grains to the gallon of lithium?

A. Yes, sir.

A. And that Cheeve Water contains over one
grain to the gallon of lithium?

A. Yes, sir.

Q And that Magnetic Water contains over one
grain to the gallon of lithium?

A. Tdon’t know that.

Q And that the Kaiser Water of Saratoga con-
ains over one grain of lithium to the gallon?

A. T don’t know that; I do know that it contains
lithium.

Q Prof. Hayward classes all of the waters that I

a”e enumerated; as lithia water, does he not?
A. T think he does.
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Q. But he does not regard the quantity of lithium
in Bear Lithia Water—

Court— That you have had already twoor
three times.

Question withdrawn.

By Mr. Lichtenstein.

Q. You have not made a specialty of the analysis
of water, have you?

A. Yes, sir; I have specialized in that line.

Q. Do you know Prof. Stillman, of Stevens Insti-
tute?

A. Yes, I do.

Q. He has a world-wide reputation in the analy-
sis of water, has he not?

A. Well, he has made extensive analyses.

Q. He is considered the best in this country’ ishe
not?

A. Oh, no, sir.

Q. Do you know the quantity of water that the
Chemical Department of Agriculture uses, in mak-
ing their tests for the various spring waters for
lithium?

A. Yes,, sir.

Q. What is the amount?

A. As little as a pint.
Q. You said, if I recollect correctly, that the

method of analyzing water for lithium as describe
in bulletin Nol 91, of the United States Govern-
ment, Department of Agriculture, is not correct,
is that so?

A. No, sir; I did not say that.
Q. Did you not say that certain other extrape

cautions were necessary to be taken, in addition
those laid down by the Department?
A. Yes, sir; it is incomplete.
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Q In what respect is it incomplete?

A. Tt does not describe the finer points of the
analysis; it assumes that the analyist is himself
capable of supplying those, I take it, and that is
frequently the case in the pescription of chemical
methods.

Q Otherwise it is all complete?

A. Except as to the quantity of water it is using,
it is correct.

Q And a person following the rhethod laid down
by Prof. Haward in this bulletin, would arrive at
the same results that you have arrived at, would
he not?

A. Not necessarily.

Q Do you think that any lithium is precipitated
when barium chloride is added to get rid of the
sulphates?

A. Yes, sir.

Q Do you mean to say that the lithium is pre-
cipitated as salts of lithium?

A. Tt is precipitated as a double barium lithium
sulphate.

Q Isitnot a fact that all lithium salts are soluble
in water?

A. Not of the double barium lithium sulphates.

Q Isit not a fact that lithium carbonate, as sold
onthe market, is soluble in water?

A. Lithium carbonate is so— it is soluble in
water as sold on the market.

Q How do you know that there is a double salt
Precipitate?

A. That is the explanation that chemists have
given of the fact that the lithium is carried down,
that is the explanation that has been offered, in
Prof. Gooch’s labratory, where this subject—

Q@ You have not made any tests with a view of
ascertaining that fact, have you?
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a well-known fact, however, that it is not precipi-
tated.

Q. Are not the salts of lithium, sodium and po-
tassium very light in solubility?

A. Yes, sir.

Q. No sodium or potassium is precipitated by
barium chloride, is it?

A. Oh, yes, sir; when the barium is precipitated
as a sulphate, sodium and potassium is very apt to
come down with it in the same form as a double
barium salt.

Q. You spoke of the radio-activity of certain
mineral waters?

A. Tdid.

Q. That is purely theoretical, is it not?

A. No, sir; it is a common fact; a well-known
fact.

Q. Have you ever made any experiments in that
line?

A. Not personally; I can refer you to official bul-
letins in the Department of Agriculture for it.

Q. Is it not a fact that radio-activity is due to
the gases contained in the water, and not to the
mineral matter?

A. That may be so or not.
Q. Has not that fact been established that sur-

face waters have a much greater, or as much radio-
activity as spring water?

A. No, sir; it has not.

Q. Don’t you know that certain waters were in-
vestigated by Dr. Boltwood, U. S. Secretary of the
Interior, and that this fact was well established?

A. No, sir; I know that there was an investiga-
tion made, but I know that Dr. Boltwood did not
establish that fact.

Q. 'How do you determine, in the case of a na
ural water, if it has any radio-activity or not?

A. T have not determined that thing at all, say
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I have not personally determined it; I say it has
been determined so far that the matter has been
written upon and reported upon in the various bul-
letins, which I can refer you to, if necessary, or you
should desire it.

Q.#Vhy do you speak of it as a probability that
this water may have some radio-active properties?

A. Why do I speak of that?

Q Yes?

A. Because that is one of the things to be con-
sidered in judging of the medicinal value of water.

Q You are speaking now of Bear Lithia Water?

A. Yes; 1 am speaking of the Bear Lithia Water,
or any other water.

Q The presence of lithium, is it not a fact, does
not indicate at all that the water would contain any
radio-active property?

A. Tt indicates it only to this extent and in this
way, that the water contains these properties by
passing through the dirt of the earth, or at least it
obtains some of its properties in that way; that is
the way the strata of the earth contains the raw
metals; there you are apt to have associated with
it radio-activity, and lithium is a rare metal, and
onaccount of that association it seemed to me more
probable that the lithia water would contain and
show radio-activity than if it were not a lithium
water.

Q As the radio-activity property is not due to
the lituium it is not due to the uranium?

A. Tt is due to the radio-activity imparted to the
water, as I said before, by its passage through the
various strata of the earth (interrupted)—

& Well, it is not due to uranium?

A- Tt is a disputed fact whether it is due to ura-
nium or whether it is due to lithium associated with

e other metals with which it came in contact on
18 passage through these various stratas—
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Q. Well, is lithium due to uranium, thereamium
or irridium?

A. That is a point we cannot ever know, because
uranium is present in such very very minute quan-
tities in mineral water, that until the present we
have not provided a method whereby we had beeD
able to examine for uranium, we would have to
have a very much improved method for the exam-
ination for uranium, which might be present in
very much less quantities than lithium and the
other things we have spoken of as being contained
only to the extent of a trace, and it might carry
with it a greater amount of radio-activity going to
this point, that although we might have an exceed-
ingly minute quantity, yet we might have a very
good effect from it.

Q Re-direct by Mr. Collins.

30

40

Q. Mount Clements water is a purgative water,
is it not?

A. 1 do not recall, just now, what the action of
Mount Clement water is.

Q. I hand you a pamphlet?

A. Oh, yes, sir; Mount Clement Water belongs
to the class of waters, and many of those that have
been mentioned as containing lithium belong to the
class of waters that contain enormous quantities o
other salts, so that the presence of lithium there, a -
though in much larger quantities than in this ea
Lithia Water, they would not be able to take any
amount of lithium because of the other qua i ieso
the water. o i

Q. The so-called lithium waters in comm
use, all of them, contain small proportions
lithium, except White Rock, which you say is

ated?

A. Yes, sir. .. Qumit
Q. T would like to ask you a few things
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Prof. Hayward; what he says about Bear Lithia
Water is this, ‘‘The same may be said of this water,
aswas said in the paragraph preceding, in regard
to the Augusta White Lithium Water?”

A. Yes, sir.

Q And as what he says, “While there is some
little variation between the advertised and the
Bureau of Chemistry, it is no more than would
be expected from two samples taken at different
times, however; it is a misnomer to call such a
water as this a lithia water,— that is what he
says on that subject, is it not?

A. That is what he says on that subject, I be-
lieve.

Q Now, we find what he is speaking about as to
misnomer of lithia water here, don’t we— where he
says the same of Londonderry “lithia water,” it is
a misnomer in he name of Londonderry Lithia
Water?

A. Yes, sir.

Q And you find what he is talking about here;
where he comes to speak of the Otterburn Lithia
Water, the composition of this water, as deter-
mined by the Bureau of Chemistry, does not differ
materially from the advertised analysis, however it
isa misnomer to call it a lithia water, as it would
take approximately one thousand litres to give a
full medicinal doses of lithium?

A. Yes, sir.

Q So that he is attempting to give a name by
reference to the medicinal properties of the water?

A. Yes, sir.

Q When you said alittle while ago that you had
not given or would not give, I forget which expres-
sionyou used, as minute doses in the drug form as
the minerals in this water, you meant as drugs, did
you not?

A. As drugs; yes, sir.
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Q. Not speaking about the administration of
natural water?

A. No, sir; I was speaking with reference to the
administration of these Constituents as drugs.

Q. Prof. Haywaid says it is a misnomer to call
Buffalo Lithia Water a Jithia water, too, does he

not?
Ip A. Yes, sir-, he does.

Further cross-examination by Mr. Lichtenstein.

Q. Prof. Hayward speaks of lithia waters as
medicinal waters, does he notg

A. Well, just what do you mean?

Q. Is not his classification of these waters, which
contain lithia, and in his speaking of them as mis-
nomers, is he not speaking of them as medicinal

waters?
2q A. The man who made the classification is not

qualified, I think— his work has been in the United
States Geological Survey, and he knows nothing
about medicine, or anything else pertaining to the
use of mineral waters medicinally. His work has to
do with the geological side of the subject. His class-
ification is the Peale & Peale classification, but he
is working, as I said before, in the geological sur-
vey. Now, Prof. Hayward has adopted his classifi-
cation practically; but I think he agrees in my
3Q statement, that no waters are to be classified as
lithia waters, chemically, but he does speak of them
as lithia when they contain a certain amount of

lithia.
By Mr. Collins.

Q, Prof. Hayward is a chemist, not a physician?
A. Yes; Prof. Hayward is a chemist, and not a

physician in any sense.

By Mr. Lichtenstein.
4Q Q. How did you determine that the amount of
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lithium found to be contained in Bear Lithia W ater,
according to Prof. Deghuees’ analysis, compare
with the analysis of Prof. Mallet?

A. 1did it in a number of ways; you will find it
all worked out in Bulletin No. 91, under the head
of Bear Lithia Water.

Q How did you do it?

A. Imultiplied the amount of lithium by five and
seven-tenths, to convert it into lithium carbonate;
that is, the relation to the weight of lithium, and
the weight of lithium carbonate.

Q Did Prof. Deghuees give it as a chloride, and
not as a carbonate?

A. No, sir; he gives it as a lithium uncombined.

Q You don’t know in what form he found it?

A. He sayslithium.

Q He does not say whether lithium chloride or
carbonate?

A. Hereports it in the form of lithium.

By Mr. Collins.
Q Prof. Mallet is a very distinguished chemist,
is he not?

A. Oh, yes, sir; he is a very distinguished chem-
ist.

Chardes E. Arnaud, a witness produced in be-
half of the complainant, in rebuttal, being duly
swom according to law, on his oath saith:

Examined by Mr. Collins.

Q Were you, on the ninth of January, 1903, in

the employ of the Bear Lithia Springs Co.?
A. T was.

Q@Q You are not now?
E. Nojy sir. .

Q Did your company, the Bear Lithia Springs
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Company, supply the Orpheum Theatre, in Brook-
lyn?

A. Yes.

Q. Did you send a letter, of which this is a copy,
made by you at the time, and if so, how was it ad-
dressed?

A. T sent this letter from my house, 574 Fifty-

10 seventh street, Brooklyn, to the Bear Lithia Water
Company, Liberty street, Broklyn.

Q. The Great Bear Spring Company had an office
on Liberty street, had they not?

A. Yes, sir.

Q. And your company had none?

A. No, sir.

Mr . Collins— I offer that letter in evidence.
It is already marked C 75, for identifi-
QA cation.

The letter reads as follows:

“ 574 Fifty-seventh Street,
Brooklyn, N. Y.,
Jan. 15, 8
Bear Lithia Water Company,
Dear Sirs:
Having sampled your water at the Orpheum
theatre last night, I would like to have you leave
30 me a 5 gal. demijohn at my house, on the second
floor of the above address, and oblige,

Yours truly,
C. E. Arnaud.”>

Marked Exhihit C 74.

Q. Did you receive this reply thereto (handing
witness paper).
A.-Yes, sir; January 16th, 1903.
jQ. In this envelope?
40 A. Yes, sir.
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Mr. Collins— This letter has already been
marked C 76, for identification. I will
now offer it in evidence. It reads as fol-
lows :

“Great Bear Spring Co.,
Brooklyn, N. Y.,
Jan. 16th, 1903. *
M. C. E. Arnaud,
574 57th Street, Brooklyn, N. Y.
Dear Sir:

We are in receipt of your order of the
15th inst., and will say that our wagon will not be
in your vicinity until the last Tuesday of this
month, but if you desire a case in the meantime,
we will send it by express c. o. d. 50c. and the ex-
pressage will be 25c.

Kindly advise us at your earliest convenience 20
and oblige
Yours truly,
Great Bear Spring Co.
J. M. L.”

Marked Exhibit C 76.

Q You did order it?

A. T must have ordered it; I don’t recall the or-
der particularly, but it must have been ordered.

Q. You got that receipt (handing witness paper)?

A. Yes, sir; I got that receipt; it is a receipt that

my wife got; it reads as follows: “Reed. Jan.
20/03, fifty cents for 1 case of Great Bear Water.”
G. B. S. Co.
Garretson.

Mr. Collins—1I offer that rececept in evi-
dence.

Marked Exhibit C 78. 40
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Cross-examination by Mr. Lichtenstein.

Q. You have not a copy of the envelope in which
you sent this letter, have yon?

A. A copy of the envelope?

Q. The address?

A. No, sir; I do not have the envelope; I do not
know where it is.

Q. Well, how do you remember where you ad-
dressed the envelope??

A. Well, I knew the Great Bear Spring Co. and
it was there I sent it.

It is admitted on the part of the defendant

as to the lawyer, Mr. Aldridge, who
bought a case of water, that the defend-
ant asked this gentleman to purchase
the case of water from the Bear Lithia
Co., and that he obtained this particular
water that .has been produced in the
cause.

Philip B. Jennings, recalled in behalf of thecom-
plainant in rebuttal, saith:

Examined’ by Mr. Collins.

Q. Had you any knowledge of the sale of the case
of water to Mr. Aldridge.

Mr.

Mr.

Lichtenstein— I object to the question
as immaterial.

Collins—1I want to show that he dd
not have any knowledge of it; thatis
as to the fact that the label contained an
the bottle had the words “Bottled at the
Spring;” that he had given orders that
those labels should not be used, and this
label was used on those bottles, without

his knowledge.'
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The Court— He gave the orders that the
labels should not be used; that is proved,
I think; and you cannot make it any
stronger than it now is.

Question withdrawn.
Compl ainant Rests.
Case Closed.

(Ar gument).
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