
N. J. COURT OF ERRORS AND APPEALS

h o l d e r s  of  t h e  Co u n t y  of  Action at Law. 
P a s s a i c , 0 n  aPPeal f ron

Plaintiff-Appellant, a judgment

BRIEF OF PLAINTIFF.

This is an appeal from a judgment in the above 
suit striking out the complaint of the plaintiff.

The action was brought to recover the amount 
of fees collected and retained by John J. Slater, 
as Clerk of the Court of Common Pleas of the 
County of Passaic, in naturalization matters.

The entire amount collected between November 
13,1906, and December 31, 1912, is $13,593.

One-half of this amount, $6,796.50, is the amount 
retained by the defendant who is the Clerk of the 
Court of Common Pleas of the County of Passaic. 
The act placing the County Clerk of Passaic 
County on a salary and requiring him to account 
for fees was approved March 30,1906 (1906, p. 76, 
Comp. Stat., 4643) and took effect in Passaic 
County after the election, November 13, 1906.
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T h e  B o a r d  of  Ch o s e n  F r e e -

J o h n  J . S l a t e r , 
Defendant-Appellee.

vs.
striking out the 
Complaint of 
the plaintiff.

New Jersey State Library
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At the time the Act of March 30, 1906, was 
passed the fees for naturalization were fixed by 
the Legislature of the State of New Jersey, Comp. 
Stat. 3690, Sec. 7,1895, p. 697.

June 29, 1906, Congress passed an act regulat-
ing the naturalization of aliens and fixing the 
fees.

This appeal raises the legal question whether 
these moneys should be retained by the defendant 
as his private property, or, having received them 
as clerk, if he should not be compelled to account 
therefor and pay them over to the County of 
Passaic.

I .

The words “ fees* costs, allowances, percentages and 
all other perquisites of whatever kind which by law” 
County Clerks, etc., may receive for any official act or 
service rendered by such County Clerk, etc., as used in 
said act of March 30, 1906, include naturalization fees 
retained by the Clerks of the several counties of this 
state.

Prior to the 30th day of March, 1906, the County 
Clerks of the several counties of this state, ex-
cepting the counties of the first class, collected 
and received all fees and retained the same for 
their sole use and benefit, including the naturaliza-
tion fees which were then allowed by law.

Out of the fees so received and retained by the 
County Clerks they were required to pay all clerk 
hire and practically all the expenses of operating 
the office.

The same conditions applied to the other county 
officers: Register of Deeds, Sheriff and Surrogate.

These officers were receiving compensation 
beyond that which they were justly entitled to, and 
to remedy this the act of March 30, 1906, was 
passed.
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Sec. 1 of the Act of March 30, 1906, provides 
that

The fees, costs, allowances, percentages and all 
other perquisities of whatever kind, which by law 
the Surrogate, Register of Deeds and Mortgages, 
County Clerks and Sheriffs may receive for any 
official acts, or services rendered by such county 
clerk, sheriff, etc., or by any assistant or other per-
son in their office or employment for any act done 
or services rendered in connection with such of- 
fices, shall continue to be payable and received and 
collected by said county clerks, etc., for the sole, 
use of their respective counties, as public moneys 
belonging to said counties, and shall be accounted 
for by said clerks, etc., and be paid over as herein-
after provided.
. ^gec. 2 requires the County Clerk to keep an ac-
count of all fees and moneys, received by him pur-
suant to the provision of this act for the use of 
their respective counties, and, on or before the 
15th day of each month, make a full itemized state-
ment and return verified by oath to the county col-
lector of their several counties, of the fees, costs, 
allowances, percentages and all other prequisities 
of whatever kind, received by them, or by any as-
sistant-or other person in their office or employ-
ment, for any act done or service rendered m con-
nection with said office, and all sums which may 
have been charged or taxed, or which shall have 
accrued, or become payable, for any such services 
during the month preceding the making of such 
statement * * * and on or before the 20th
day of each month said county clerks, etc., shall, 
respectively, pay over the amount of such fees and 
moneys to the County Collector of their respective 
counties, etc.

Sec. 3 of the act makes the County Clerks, etc., 
liable to the respective counties for the payment of
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all fees and authorizes them to require advance 
deposits to cover such fees.

Sec. 4 of the act fixes the salaries, under which 
section the Clerk of the County of Passaic is en-
titled to an annual salary of $6,500, “in lieu of all 
other compensation.”

DUTIES OF COUNTY CLERKS.

The Act of 1902, Sec. 11 (1902, p. 484, Comp. 
Stat., 1522, Sec. 22) says:

“ The Clerks of the respective counties 
shall be the Clerks of the Circuit Court, the 
Court of Common Pleas, the Court of Over 
and Terminer, the Court of Quarter Ses-
sions and the Court of Special Sessions in 
and for the counties in which they are-;»8»»- 
are respectively elected clerks, and shall 
perform all the duties appertaining to or 
devolving on clerks of said courts respec-
tively. ’ ’

This latter act makes the County Clerk the 
Clerk of the Court of Common Pleas and com-
pels him to perform all duties appertaining to or 
devolving on the Clerk of said Court.

At that time the Court of Common Pleas, under 
an Act of Congress, had jurisdiction in naturaliza-
tion cases.

The United States Statute then provided for 
the naturalization of aliens by application to a 
Circuit Court or District Court of the United 
States, or a District or Supreme Court of the ter-
ritories, or a Court of record of any state having 
common law jurisdiction and a seal and a Clerk.

The State of New Jersey, by an Act of 1895, p. 
693, provided that the Supreme Court and the
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Court of Common Pleas in the several counties of 
this state should, respectively, have jurisdiction in 
naturalization cases, and provided certain require-
ments in the making of declarations and fixed the 
fees that the Clerks of said Court would be en-
titled to in naturalization cases.

(There can be no question but that these fees so 
fixed by the Legislature of the State of New Jersey 
and collected by the Clerks of the Court of Com-
mon Pleas came within the statute of March SO,
1906.

The Clerk of the Court of Common Pleas was 
just as much a federal agent under the law as it 
existed from 1895 to June, 1906, as he was after 
June 29, 1906, because, the United States Govern-
ment had at that time selected, with the concur-
rence of the State of New Jersey, the Court of 
Common Pleas, as one of its agencies to hear and 
act upon applications for naturalization.

In counties of the first class, the County Clerks 
have been required under a Statute similar to the *
Act of March 30,1906 (1898-226 Comp. Stat., 4642- 
34), to pay over all fees, perquisities, etc., to their 
respective county collectors.

During the period from 1898 to 1906, and from 
1906 down to the present time, County Clerks of 
counties of.the first class have always accounted 
for and paid over to the County Collector all 
naturalization moneys provided for as under the 
act of 1895, above cited, and afterwards which 
they wer’e authorized to retain under the act of 
Congress of June 30, 1906.

It has been decided in this state that Congress 
is without power to interfere with or control state 
courts, except so far as the federal courts have 
appellant jurisdiction, that Congress cannot, with
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out the consent of the State, constrain a State 
Court to act upon applications for naturalization.

It is competent for the State Legislature to pre-
scribe and limit the times when and during which 
said applicants will be heard in these courts.

Rushworth vs. Judges of Hudson County, 
58 N. J. L., p. 97.

As in said case stated, the federal constitution 
provides :

“ Congress shall have power to establish 
a uniform rule of naturalization and uni-
form laws on the subject of bankruptcy 
throughout the United States.”

In Rushworth vs. Judges of Hudson County, 
above cited, (ip. 99) Justice Van Syckel says :

‘ ‘ While it must be conceded that the State 
can pass no law which regulates the subject 
of naturalization or the order of business 
in the federal courts, the solution of the 
controversy in this case, in my judgment, 
turns upon the question whether the state 
may not regulate the order of business in 
its own courts in relation to this subject, or 
refuse altogether to permit its courts to en-
tertain applications for naturalization.”

Cyc., Vol. 2, page 111, says:
“ Though Congress may authorize the 

State Courts to naturalize aliens, and State 
Courts, under such authority, may do so, a 
State is under no constitutional obligation 
to furnish tribunals to aid in the adminis-
tration of the naturalization laws of Con-
gress, and hence may prescribe limitations 
upon the exercise by its courts, of jurisdic-
tion in such matters, or even altogether 
prohibit its courts from entertaining juris-
diction. * ’
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Am. & Eng. Enc. of Law, 2nd Ed., Vol. 6, p. 22, 
says:

“ The declaration in the United States 
statutes that certain state courts may 
hear and act upon applications for nat-
uralization is permissive merely, for Con-
gress is without power to interfere with or 
control State courts, except in so far as the 
federal courts have appellate jurisdiction. *■ ’

The Legislature of the State of New Jersey has 
designated the Courts in this state to have juris-
diction in the naturalization of aliens.

The act of 1895, above cited, provided:
“ That the Supreme Court and Court of 

Common Pleas in the several counties of 
this state shall respectively have jurisdic-
tion of declarations of intention, and of ap-
plications of aliens to become citizens of the 
United States; no other court or courts 
now established by this state shall entertain 
a primary or final declaration or applica-
tion made by or1 on behalf of an alien to be 
admitted to become a citizen of the United 
States, etc., nor shall any Clerk of any such 
Court or Courts receive any such declara-
tion, application or papers.”

This act was held constitutional in the case of 
Rushworth vs. Judges of Hudson County, above 
cited.

It is clear that the Court of Common Pleas in 
the exercise of its jurisdiction in naturalization 
cases is not alone dependent upon the Act of Con-
gress, but also upon the Statute of the State oj 
New Jersey.
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The act of Congrtess, June 29,1906, revising the 
rules and regulations in reference to naturaliza-
tion provided that,

Sec. 3. All courts of record in any state having 
a seal and clerk and jurisdiction in actions at law 
or equity in which the amount is unlimited shall 
have naturalization jurisdiction.

The Statute of New Jersey, above cited,
prohibits our Court of Equity from acting and 
prohibits the Clerk of the Court of Equity in our 
State from receiving applications.

It is clear therefore that when the legislature 
dealt with the question of fees in the act placing 
County Clerks on a salary basis, it contem-
plated all fees received by the Clerk as Clerk of 
the Court of Common Pleas in naturalization 
cases, and the words, “ by law,” mentioned, 
in the first section of the act, as to the 
fees which they were to collect, used the 
term law in its broad sense, and included 
such fees as might be allowed by the laws 
of the United States to such Clerk. For by the 
Act of 1895, above stated, the Court of Common 
Please derives its authority from the State to ex-
ercise the naturalization jurisdiction granted by 
the Act of Congress, June 29, 1906. If the Act of 
1895 had excluded the Court of Common Pleas 
from exercising naturalization jurisdiction as it 
did other Courts, the defendant could not have col-
lected these fees. While the fees arte now fixed by 
Act of Congress, he collects these fees as Clerk of 
the Court of Common Pleas by virtue of the Act 
of 1895—“ by the law” of the State of New Jersey.

The words “ by law,” as used in the Act of 
March 30,1906, are used in the broadest sense.

The Second Section of the act shows this 
(1906-76).

The Clerk of this section is to make an itemized 
statement
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“ of the fees, costs, allowances, percentages 
and all perquisites of whatever kind re-
ceived by them, or by any assistant or other 
person in their office or employment, for 
any act done or service rendered in connec-
tion with said offices’’ * * * and “ pay
over the amount of such fees and moneys 
to the County Collectors.”

The language here used clearly indicates that 
the words “ by law” were used in their broadest 
sense.

And then further the Fourth Section of the Act 
says,

The County Clerk shall receive “in lieu of all 
other compensation” an annual salary of $6,500.

In the case of the City and County of San Fran-
cisco vs. Mulcrevy, 113 Pac. Rep., 339, the Court 
held, that where the Clerk gave bond for the faith-
ful performance of all official acts imposed by naw, 

“ It was not for him to say in naturalisa-
tion cases that the services were performed 
under the authority of the United States, 
and not under the authority of the state.

“ His bond contained the condition that 
he would faithfully perform all official 
duties that might thereafter be im-
posed upon him by law.
“ The Act of Congress was a law.”

The Second Section of the Act of March 30, 
1906, where the Clerk is required to pay over fees, 
does not limit it to the fees allowed by law, but 
includes all fees, perquisites, etc., “ for any act 
done, or service rendered in connection with said 
office. ’1
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n.
These naturalization fees were received by the Clerk 

of the Court of Common Pleas for official acts or ser-
vices rendered by him as Clerk of said Court and for 
acts done and services rendered by him in connection 
with his said office.

The Court of Common Pleas remains a State 
Court while exercising naturalization jurisdiction.

Rushworth vs. Judges of Hudson County, 
58 N. J. L., p. 97.

In the case of United States vs. Severino, 125 
Fed. R., 949, the Court held (954):

“ I t is concluded that State Courts while 
entertaining jurisdiction in naturalization 
proceedings remain State Courts, and that 
perjury by a witness in such proceedings is 
punishable by the sovereign whose justice 
is offended, (that is the State Court); and 
that Federal Courts cannot entertain juris-
diction in the absence of a federal statute 
conferring it.”

In the case of Clafflin vs. Hauserman, Assignee, 
93 U. S., 130 (23 L. Ed., 833), Justice Bradley says 
(140): ’

“ So with regard to naturalization, a sub-
ject necessarily within the exclusive regula-
tion of Congress, the first act on the subject, 
passed in 1790, and all subsequent acts, give 
plenary jurisdiction to State Courts. ’ ’

It is clear therefor that the Court of Common 
Pleas in the exercise of the jurisdiction conferred 
upon it by Congress remains a State Court in 
naturalization cases.

The Act of Congress, June 29,1906, directed the 
Clerk of the Courts exercising naturalization
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jurisdiction to perform certain duties as Clerks 
of said Court.

Also authorized the deputy Clerk of said Courts 
to perform certain duties which the Clerk could 
perform, for instance,

Sec. 4, says that an alien shall declare on oath 
before the Clerk of any Court authorized by this 
act to naturalize aliens, or “ his authorized dep-
u t y , etc.

The 13th Sec. of the Act provided that the Clerk 
of each court, exercising jurisdiction in natural-
ization cases, shall charge, collect and account for 
the following fees:

For receiving and filing a declaration of inten-
tion and issuing a duplicate thereof, $1.00.

For making, filing, and docketing the petition 
of an alien, etc., and for final hearing thereon 
$2.00.

For entering the final order and a certificate of 
citizenship thereon, if granted, $2.00.

The Clerk of any Court collecting such fees is 
hereby authorized to retain one-half of the fees 
collected by him in such naturalization proceed-
ing.

The remaining one-half is to be accounted for 
to the Bureau of Immigration and Naturalization, 
and paid over to such bureau.

This section of the act provides further' that 
the Clerks shall be permitted to retain one-half of 
the fees in any fiscal year up to the amount of 
$3,000, and that the clerks in the various courts 
exercising jurisdiction shall pay all additional 
clerk force that may be required in performing the 
duties imposed by this act upon the clerk of the 
court from fees received by such clerk in nat-
uralization proceedings, and then further provides 
for the allowance by the Secretary of Commerce 
and Labor of additional salaries in certain cases.
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In this whole act every dollar provided to he 
retained by the Clerk is retained by him as Clerk 
of the Court of Common Pleas and in no other ca-
pacity.

I f  he acts as a federal agent in the performance 
of these, duties, and the retention of these moneys, 
it is as Clerk of the Court of Common Pleas, and t
not as an individual, and is therefore required 
under the act of March 30, 1906, to account to the 
county for said moneys.

The Act of Congress, June 29, 1906,. does not 
go any further than to say that he may retain one- 
half of these fees. The only implication that can 
be drawn is that he is to retain them as Clerk of 
the Court of Common Pleas to be disposed of after 
paying the salaries for the additional helpers, as 
are other fees received by him as Clerk of such 
court.

The State of New Jersey, by the act 1895, hav- ►
ing required the Court of Common Pleas to exer-
cise the naturalization jurisdiction given by the 
Congress of the United States, the Clerk of the 
Court of Common Pleas would be compelled to 
perform the duties required of him in such pro-
ceedings whether any fees were paid to him or 
not.

23 Am. & Eng. Enc. of Law, 2nd Ed., p.
382; Township of New Barbadoes vs.
Demar'est, 1 N. J. L. J., 54.

The County Clerk’s compensation for all du-
ties required of him in said court is covered by 
his salary, $6,500 per annum, given hiin by the 
Act of March 30, 1906, Sec. 4, “in lieu of all other 
compensation. ’ ’

I f  this is not true, who pays the judge of the 
Court of Common Pleas for attending court dag 4



13

after day and hearing the evidence and making, 
final determinations in naturalization cases?

He does not act without compensation, because 
the Act of Congress June 29, 1906, does not pro-
vide fees for the Judge.

The state having determined that the Court of 
Common Pleas shall act in such matters, compen-
sation given to him by statute covers his services 
as Judge as well as the compensation given to the 
Clerk of the Court by statute covers his compen-
sation as Clerk.

Whatever allowances are made to and received 
by the Clerk or by the Judge in the performance 
of their official duties belong to the county.

How is the work performed in naturalization 
cases?

(1) The work is done by the county clerk or his 
deputy, as Clerk of the Court of Common Pleas of 
the County of Passaic with such additional help 
as the Clerk sees fit to hire.

(2) Every paper is signed John J. Slater, 
Clerk of the Court of Common Pleas of the County 
of Passaic, or by the deputy clerk of the Court of 
Common Pleas.

(3) The p'apers are filed in the office of the 
Clerk of the Court of Common Pleas of the 
County of Passaic.

(4) The records arte kept in the office of the 
Clerk iof the Court of Common Pleas of the County 
of Passaic.

(5) The judge sits as the Judge of the Court 
of Common Pleas of the County of Passaic, and, 
the Clerk of said Court or his deputy, or both, are 
present acting as Clerk of said Court while said 
Court is exercising its jurisdiction in naturaliza-
tion cases.

(6) The fees allowed by the act of Congress, 
June 29, 1906, in naturalization cases are paid to
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the defendant John J. Slater, as Clerk of the 
Court of Common Pleas of the County of Passaic.

Therefore, we insist that these fees are fees, 
costs, allowances and perquisities received by the 
defendant for acts done and services rendered in 
connection with his office as Clerk of the Court of 
Common Pleas of the County of Passaic, and are 
such fees, costs, allowances and perquisities which, 
under Sec. 2 of the Act of March 30, 1903, as he 
is required to make a statement verified by oath 
to the County Collector, and to pay over by him 
to the County Collector on or before the 20th day 
of each month. 'The Clerk’s salary pays him for 
all the services required of him as Clerk of said 
Court and is in lieu of all other compensation.

In the case of City and County of San Fran-
cisco v. Mulcrevy (113 Pac. Rep., 339) above 
cited, the Court of Appeals of California says:

“ It was by reason of his election as 
County Clerk and his taking office and giv-
ing his bond and receiving a salary .of 
$4,000 per annum, that he was enabled to 
receive the fees for naturalization pro-
ceedings in the superior court. He re-
ceived them in his official capacity.”

In Barron County v. Beckwith, 142 Wis., 519 
(1910) the Court held,

The Clerk of the Circuit Court for Barron 
County, who received a salary for such services 
“ in lieu of all fees, per diem and compensation 
for services rendered by him or his deputy,” 
should account for and pay over to the County 
treasurer all moneys retained by him in nat-
uralization cases for service^ performed a  ̂
Clerk of such Court. That it was the manifest 
purpose of the legislature to make his salary full 
compensation for his services as such clerk.

R

>
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In Keeling vs. Searcy Co., 144 S. W. (Ark.) 
925, where the Clerk of the Supreme Court re-
ceived a salary in full compensation for all his 
work and services, the court held,

That the Clerk was not entitled to retain, in 
addition to his salary, the fees he earns in tak-
ing oaths and depositions authorized by a Fed-
eral Statute, to be taken before him in the fed-
eral public law matters.

In Franklin County v. Barnes, 123 Pac. Rep., 
779 (Sup. Ct. Wash., 1912) the Court says:

“ Both on reason and authority we hold 
that where fees are paid to a county clerk, 
clerk of a state court, or other state or 
county officer, for services performed un-
der a federal statute, that officer receives 
the money by virtue of the office created by 
the state law. The Clerk acts in an of-
ficial, not a personal capacity.” * * *
“ The Clerk is designated by the Act of 
Congress to receive the fees because he is 
Clerk of the Court designated by act to 
naturalize aliens. It was the office which 
was in the legislative mind, not the indi-
vidual. It was the Clerk as Clerk.”

See also Rhea vs. Board of County Commis-
sions (Idaho), 88 Pac. R., p. 89.

State v. Kelly, 30 Neb., 574.

in.
There is no conflict between the statute of March 30, 

1906 providing for the disposition of fees, allowances, 
perquisites, etc., collected by the county clerk, and the 
act of Congress of June 29, 1906.

In a similar case to the case at bar, Franklin 
County vs. Barnes, 123 Pac. Rep., 779 (Sup. Ct. of 
Wash., 1912) above cited, the Court held that:
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“ The disposition of theSe fees is a ques-
tion between the clerk and the state. The 
Clerk derives his office from the state. He 
takes his office upon the condition that he 
pay into the county treasury all fees col-
lected by virtue of that office. This is a 
matter over which the federal government 
has no concern. ’ ’

In this case, action was brought by Franklin 
County against A. A. Barnes, county clerk of that 
county, for one-half of certain fees collected by 
him in naturalization proceedings. A demurrer 
to the complaint was overruled, and judgment 
was entered against the defendant from which he 
appeals.

‘ ‘ The case presents but one question. May 
the county clerk retain for his own use one- 
half the fees collected in naturalization pro-
ceedings under Act of Cong. June 29, 1906, *
c. 3592, 34 Stat. 596 (U. S. Comp. St. Supp.,
1911, p. 528) or is he bound to account for 
such fees to the county as in case of other 
fees collected by him?” * * *

“ The state constitution in section 6 of 
article 4 provides that the Superior Court 
* shall have the power of naturalization and 
to issue papers therefor’. 'The same power 
is vested in the superior" courts of the state 
by statute. The Constitution, in section 5 
of Article 11, makes it incumbent upon the 
legislature to provide by general and uni-
form laws for the election of county officers, 
including county clerks, prescribe their 
duties, fixes their terms of office, regulates 
their compensation in proportion to theif 
duties, and for that purpose authorizes the 
Legislature to classify counties by popula-
tion, and further declares: ‘And it shall 
provide for the strict accountability of such
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officers for all fees which may be collected 
by them, and for all public moneys which 
may be paid to them or officially come into 
their possession. ’ Section 8 of the same ar-
ticle provides that ‘the Legislature shall 
fix the compensation by salaries of all coun-
ty officers * * *’

“ Section 1 of that act (Rem. & Bal. Code, 
Sec. 4073) is as follows: ‘Every county of-
ficer, who, by the laws of this state is al-
lowed a salary, shall on the first Monday of 
each month, pay into the county treasury 
all moneys and sums which have come into 
his hands for fees and charges in his office, 
or by virtue of this office, during the preced-
ing month. And no officer is permitted to 
retain to his own use or profit any sums 
paid him in his office or by virtue of his of-
fice, no matter from what source, but all of 
such moneys so paid him by virtue of the 
laws of this State, or of the United States,^ 
shall be the property of the County * * * 
Every salaried officer is required to pay in-
to the county treasury all monies’ paid him 
by virtue of the laws of this state, or of the 
United States.”

Such monies are declared to be “ the property 
of the county. ’ ’ The language is too plain for con-
struction. The Statute was designed to cover and 
does cover, the fees paid to the clerk under the 
act of Congress relating to naturalization.

The appellant contends that, inasmuch as the 
Federal Constitution (Section 8, 'art. 1) confers 
upon Congress the power, “ to establish a uniform 
rule of naturalization,” and Congress has by the 
act of June 29,1906, above quoted, established such 
a rule, definitely fixed the fees to be charged and
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the method of collecting and accounting for such 
fees, its jurisdiction is exclusive, and therefore 
that'act supercedes all state legislation upon the 
subject. The premises are correct, but they do not 
justify the broad conclusion. By what seems to 
us to be a correct construction of the act of Con-
gress and the state statutes they present, at most, 
only an apparent, not a real conflict. In order to 
create such conflict, resort must be had, and an 
implication which is neither necessary to the pur-
poses of the Federal Statute nor unavoidably con-
veyed by the language used therein. The authori-
zation of the clerk ‘ ‘ to retain one-half of the fees ’* 
does not necessarily imply a grant to him of those 
fees for his own use. The sentence in which this 
authorization is found was palpably intended mere-
ly to fix the basis of adjustment between the clerk 
and the bureau. With that adjustment the inter-
est of the Federal Government ends. It can be no 
matter of concern to the United States nor to the 
Bureau of Immigration and Naturalization, the 
beneficiary of one-half of the fees, what disposi-
tion be made df the other half retained by the clerk 
on the adjustment. "Courts will not invoke an im-
plication not necessary to the purpose of the law in 
order to raise a conflict between a Federal and a 
State Statute which would not otherwise exist. 
The objects of the two statutes, State-and Federal, 
are different. The language of each must be re-
stricted to its own object or subject. This is a 
rule of construction often invoked to avoid an ap-
parent conflict between two statutes of the same 
state (Endlich on Interpretation of Statutes, Sec. 
211; Lewis Sutherland Statutory Construction 
(2nd. Ed)., p. ^68), and there is equal reason for 
its application as between Federal and State leg-
islation. The obvious purpose of the Federal 
Statute was to exercise the power “ to establish a 
uniform rule of naturalization’’ conferred by Sec-
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tion 8 of Article 1 of the Federal Constitution. It 
evinces no purpose to interéfere with the power 
of the State Legislature to fix the full compensa-
tion of county officers or to modify the duties im-
posed by the Legislature upon those officers in 
accounting to the county. While the procedure, 
the forin, and the amount of the fees to be charged 
in naturalization proceedings, are matters going 
to the uniformity of those proceedings and are 
therefore within the exclusive power of Congress 
to fix (Newman vs. Libby, 147 Wash., 481, 92 Pac., 
350), what disposition is made of the half of the 
fees relinquished by the act in no manner affects 
the uniformity of the rule of naturalization the 
establishment of which is the sole purpose of the 
Federal law as meeting the full purpose of the 
constitutional provision pursuant to which it was 
enacted. On the other hand the State Statute does 
not trench upon any matter connected unth the 
uniform rule of naturalization established by the 
act of Congress. .It merely directs the disposition 
of money coming into the hands of the county 
clerk after all right or claim thereto has been re-
linquished by the act of Congress. When the ob-
jects of the two statutes are considered and the 
language of each restricted to its object, theie is 
no conflict.

It is argued that the duties of the clerks in nat-
uralization proceedings are outside of their duties 
as clerks, and that therefore, the disposition of the 
fees as well as the fixing of their amount is with-
in the power granted to the general government. 
We are not called upon to determine the extent of 
the power granted to Congress, but only the ex-
tent to which it has exercised that power. From 
what we have said we think it plain that there was 
no intention by the act in question to make a final 
disposition of the half of the fees relinquished by 
Congress, but only to provide a basis of account-
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ing for the fees collected as between the clerk 
and the bureau. But aside from this, which we 
conceive to be a sufficient answer, we think the 
argument proceeds upon an unsound assumption. 
Both on reason and authority we hold that, where 
fees are paid to a county clerk, clerk of a state 
court, or other state or county officer for services 
performed under a Federal Statute, that officer 
receives the money by virtue of the office created 
by the State law. The clerk acts in an official, not 
a personal capacity. The certificate issued is an 
official, not a personal document. Barron Coun-
ty vs. Beckwith, 142 Wis., 519; San Francisco vs. 
Mulcrevy, 15 Cal. App., 11,113 Pac., 339 ; Rhea vs. 
County Commissioners, 13 Idaho, 59, 88 Pac., 89; 
People ex rel. Whittemore vs. Seabury, 23 How. 
Prae. (N. Y.) 121. The clerk is designated by the 
act of Congress to receive the fees because he is 
clerk of the court designated by the act to natural-
ize aliens. I t was the office which was in the. 
legislative mind, not the individual. It was the 
clerk ad clerk.

IV.

The cases on which the defendant places his reliance 
in this suit have been overruled and criticised ad-
versely by recent decisions in other states.

The defendant relies upon the Inhabitants of 
Hampden County vs. Morris (Mass.); Gardner, 
County Judge vs. State (Oklahoma) 110 Pac. Rep.; 
Eldredge vs. Salt Lake County, (Utah) 106, Pac. 
R., 939, and Fields vs. Multnomah Co. et al., (Ore-
gon) 128 Pacific, 1045.

No other precedent is followed in any of these 
cases than the Utah case, but the Utah case was 
one of first impression in that jurisdiction. I t  re-
lies wholly upon reason, which is fallacious. The 
court expressly disclaims relying upon any pre-
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cedent. There can be no donbt that the reasoning 
of the Utah case is nnsonnd. In short, the reason 
given is that the state courts in the naturalization 
proceedings, act as federal agents, that naturali-
zation proceedings are not part of their office, and 
are not official duties. That case has been care-
fully analyzed cmd no other reason was discussed 
or advanced for its support.

But this reason is not founded on fact for the 
Federal case of Severino, above recited, holds that 
the State courts remain State agents despite their 
powers under the Federal act. If the courts re-
main State agents, how can their clerks rise to any 
higher dignity than they?

In addition thereto we would say that the reason 
given in the Utah case is in conflict with those set 
forth in the Severino case, above recited, and in 
as much as the Severino case was decided by a 
higher court we take it that that must be controll-
ing in this case.

The Massachusetts case and the Utah casex 
above cited, are criticized in the case of Franklin 
County vs. Barnes, 123 Pac. Rep., 779, Sup. Ct. of 
Wash., 1912, where the court said:

“ We have not overlooked the fact that 
the Supreme Courts of Utah and Massa-
chusetts have reached the contrary conclu-
sion.”

Citing the Eldridge and Hampden County cases, 
above referred to,

“ These decisions proceed upon what we 
believe to be a mistaken assumption, that 
the State Statutes involved were in con-
flict with the Federal law. The disposition 
of these fees is a question between the clerk 
and the state. The clerk derives his office
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from the state. He takes his office upon 
the condition that he pay into the county 
treasury all fees collected by virtue of that 
office. This is a matter upon which the Fed-
eral government has no concern. Despite 
the high standing which the Massachusetts 
court justly holds, its decision as it seems> 
to us discloses its own fallacy.**

The Oklahoma and Oregon cases rest solely up-
on the Utah case as a precedent. The cases have 
no original reasons of their own, but expressly 
state that they rely upon the logic and the ieason 
in the Utah case, and are held by them to be con-
clusive against the claim of the plaintiff in those 
cases. Inasmuch as the Massachusetts case and 
the Oklahoma and Oregon cases rely solely upon 
the Utah case, for which in turn there is no pre-
cedent, and since the reasoning of the Utah case 
is unsound, and expressly opposed to that of the 
federal case, that is, the Severino case, supra, the 
only three case cited by the defendant in his sup-
port must be rejected as precedents.

In U. S. v. Severino, 125 Fed. Rep., 949, where 
laws of New York provided in addition to the pro-
cedure prescribed by Congress in the naturaliza-
tion of aliens, that ah application in the form of a 
petition, aeompanied by an affidavit of some citizen 
who may or may not afterwards be a witness, shall 
be filed &c. Held, that perjury in the making of this 
affidavit was not punishable in the federal courts 
under Rev. St., Sec. 5395 (U. S. Comp. Stat., 1901, 
p. 3654) punishing perjuries occurring in naturali-
zation proceedings, Sec. 711, Ch. 1 (U. S, Comp. 
St., 1901, 577) giving United States Circuit and 
District Courts juridiction of all crimes and offen-
ses cognizable under the authority of the United 
States.

It was said at p. 951:



“ According to this view the state court 
while entertaining such proceedings, re-
mains a part of the sovereignty which cre-
ated it, and does not become a federal court. 
See also Rump v. Commonwealth, 3U P., 
475; State v. Whittemore, 50 N. H., 245; 
Spratt v. Spratt, 4 Pet., 393. Those cases 
held such proceeding was a judicial proceed-
ing in a court of the state.”

At p. 954 we find:
“ It is concluded that state courts, while 

entertaining jurisdiction in naturalization 
proceedings, remain state courts, and that 
perjury committed by a witness in such a 
proceeding is punishable by the sovereignty 
whose justice it offends (that is, the state 
court).”

At p. 958, the opinion reads:
1 ‘ But it is not necessary to hold that a 

state, as a condition of allowing its Courts: 
to entertain naturalization proceedings, may 
not regulate its practice and punish suitors 
who knowingly violate by false oaths the 
requirements of its statutes relating there-
to, provided the rule of naturalization en-
acted by Congress is not varied. It is 
enough that the new requirement does not 
become a part of the federal law, and that 
any disobedience thereto must be punished 
by the sovereignty offended. What the de-
fendant did he did in a court ordained and 
established by the State of New York and 
its constitution, respectively prescribed by 
such state, cmd unprovided for in the federal 
law, before a judge neither appointed nor 
compensated by the United States, but by 
the State # * * and in nowise account-^
able or owing official duty to the United 
States.”



In support of the plaintiff’s interpretation of 
this statute, and more particularly hearing upon 
the point as to whether or not there is a oonflieti 
between the state amd the federal laivs the plain- 
tiff submits the case of Franklin County vs. 
Barnes, 123 Pacific Reporter1, 779, Sup. Ct. of 
Washington, May 23, 1912, which we submit 
as a precedent , because what was wanting in 
the Massachusetts, Utah, Oklahoma and Oregon 
cases as precedents, is to be found there.

The four case cited by the defendant either state 
conclusions of law without any precedent in sup-
port of them, or else the reasoning, as above stated, 
is defective. The cases cited by the defendant all 
assume a conflict between the state and federal 
laws. In none of these cases was the question 
raised as to the meaning of the state law, or the 
meaning of the federal law, but in each and every 
one of them it was boldly assumed that there was a 
decided conflict between the state and the federal 
laws, and that the only question left to be de-
termined was which law should prevail in case of 
conflict.

The plaintiff insists that the judgment below 
should be set aside and reversed.

Respectively submitted,
J. W. De Yo e ,
Counsel of Plaintiff.
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BRIEF FOR DEFENDANT-RESPONDENT

The question upon which the result of the present 
appeal depends is as to whether the defendant, who is 
the Clerk of Passaic County, must pay to the plaintiff 
certain fees received by him under the provisions of an 
act of Congress entitled “An act to establish a Bureau 
of Immigration and Naturalization and to provide for 
a Uniform Rule for the Naturalization of Aliens 
throughout the United States,” approved June 29th, 
1906,-34  Slat., 596 (U. S. Comp. St. Supp. 1909, 
PP. 97, 477 et seq.)

The defendant claims that he is entitled to the fees 
iu question by virtue of Section 13, of said act; the 
pertinent part of which reads as follows:

“Sec. 13. That the clerk of each and every court 
exercising jurisdiction in naturalization cases shall 
charge, collect and account for the following fees in 
each proceeding:

“For receiving and filing a declaration of intention 
and issuing a duplicate thereof, one dollar.

“For making, filing and docketing the petition of an 
alien for admission as a citizen of the United States 
and for the final hearing thereon, two dollars; and_ for
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entering the final order and the issuance of the certi-
ficate of citizenship thereunder, if granted, two dollars.

- .The clerk of any court collecting such fees is hereby 
authorized to retain one half of the fees collected by 
him in such naturalization proceeding; the remaining 
one-half of the naturalization fees in each case collected 
by such clerks, respectively, shall be accounted for in 
their quarterly accounts, which they are hereby re-
quired to render the Bureau of Immigration and 
Naturalization, and paid over to such bureau within 
thirty days from the close of each quarter in each and 
every fiscal year, and the moneys so received shall be 
paid over to the disbursing clerk of the Department of 
Commerce and Labor, who shall thereupon; deposit 
them in the Treasury of the United States* rendering 
an account therefor quarterly to the Auditor for the 
State and other departments, and the said disbursing 
clerk shall be held responsible under his1 bond for said 
fees so received. * * * Provided, That the clerks of 
courts exercising jurisdiction in naturalization proceed-
ings shall be permitted to retain one half of the fees in 
any fiscal year up to the sum of three thousand dollars, 
and that all fees received by such clerks in naturalization 
proceedings in excess of such amount shall be account-
ed for and paid over to said Bureau as in case of other 
fees to' which the United States may be entitled Under 
the provisions of this act. The clerks of the various 
courts exercising jurisdiction in naturalization pro-
ceedings shall pay all additional clerical force that 
may be required in performing the duties imposed by 
this act upon the clerks of courts from fees received by 
such clerks in naturalization proceedings. And in case 
the clerk of any court collects fees in excess of the sum 
of six thousand dollars in any one year,'the Secretary 
of Commerce and Labor may allow to such clerk from 
the money which the United States'shall receive ad-
ditional compensation for the employment of additional 
clerical assistance, but for no other purpose if in the
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opinion of the said Secretary the business of such clerk 
warrants such allowance.”

On the other hand, the plaintiff claims that defend-
ant should account for and pay over to it the fees so 
received by him and mentioned in the complaint.

The basis of plaintiff’s claim is the provision of an 
act of the legislature of New Jersey, approved March 
30, 1906, entitled “An act respecting the fees of sur-
rogates, registers of deeds and mortgages, county clerks 
and sheriffs in certain counties of this state, and pro-
viding salaries for such officers.” P. L. 1906, p. 38. 
It reads as follows:

“Sec. 1. The fees, costs, allowances, percentages and 
all other .perquisites of whatever kind which by law 
the-surrogate, registers of deeds and mortgages, county 
clerks, and sheriffs in counties other than counties of 
the first class of this state may receive for any official 
acts or services rendered by such surrogates, registers 
of deeds and mortgages, county clerks and sheriffs, re-
spectively, or by any assistant, or other person in their 
office or employment, for any acts done, or services 
rendered in connection with said offices, shall continue 
to he payable, and shall be received and collected by 
the said surrogates,, registers of deeds and mortgages, 
county clerks and sheriffs, respectively, for the sole, use 
of their respective counties as public moneys belong-
ing to the said counties, and shall be accounted for by 
said surrogates, registers of deeds and mortgages, 
county clerks and sheriffs, and paid over as such in 
manner hereinafter provided. (P. L. 1906, p. 76.)

Sec. 2. The said surrogates, registers of deeds and 
mortgages, county clerks and sheriffs shall respectively 
keep an account of all fees and moneys received by 
them pursuant to the provisions of this act for the use 
of their respective counties, and shall, on or before the 
fifteenth day of each month, make a full and itemized 
statement and return verified by oath, to the . county 
collectors of their several counties, of the fees, costs, 
allowances, percentages and all perquisites of whatever
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kind received by them, or by any assistant or other 
person in their offices or employment, for any act done 
or service rendered in connection with said offices, and 
all sums which may have been charged or taxed, or 
which shall have accrued, or become payable, for any 
such services during the month preceding the making 
of such statement; which statement shall be made un-
der oath upon blanks containing a form of said state-
ment, to be furnished to the said surrogates, registers 
of deeds and mortgages, county clerks and sheriffs by 
the county collectors, respectively, and shall be filed in 
the offices of the county collectors, respectively, there 
to remain as public records. Such statement shall be 
forthwith audited by the county auditors, or other 
proper county officers, and on or before the twentieth 
day of each month the said surrogates, registers of 
deeds and mortgages, county clerks and sheriffs shall, 
respectively, pay over the amount of such fees and 
moneys to the county collectors of their respective 
counties, under penalty of one hundred dollars for 
each day’s neglect to file such certificate, or,- to pay 
over such moneys, to be recovered in the name of the 
board of chosen freeholders of such county where such 
default shall occur, for the use of the said county in 
an action upon contract in the Supreme Court, or in 
the Circuit Court of said county. (P. L. 1906, p. 76.)

Sec. 3. The said surrogates, registers of deeds and 
mortgages, county clerks and sheriffs shall be person-
ally liable to their respective counties for the payment 
of all such fees and costs as are mentioned in the first 
section of this act, and for their own protection it shall 
be lawful for them to exact the payment of such fees 
and costs before filing any paper, entering and docket-
ing any writ, order or judgment, recording any paper, 
making a copy or search, or performing any other ser-
vices in their said offices for which costs, fees or com-
pensation is. allowed; and for convenience it shall be 
lawful for the said surrogates, registers of deeds and 
mortgages, county clerks and sheriffs, to receive from
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suitors and their attorneys, or any person having busi-
ness with said offices, reasonable deposits of money in 
advance to answer such fees and costs, rendering an 
account thereof to the person or persons making such 
deposit at least once in four months. (P. L. 1906, p. 
77.)

Sec. 4. The said surrogates, registers of deeds and^ 
mortgages (wherever such office now is, or may here-
after be created), county clerks and sheriffs shall re-
ceive in lieu of all other compensation annual salaries 
as follows: In counties having between one hundred 
and twenty-five thousand and two hundred thousand 
inhabitants, six thousand five hundred dollars; in 
counties having between one hundred thousand and one 
hundred twenty-five thousand inhabitants, five thou-
sand five hundred dollars; in counties having between 
sixty-five thousand and one hundred thousand inhabit-
ants, four thousand five hundred dollars; in counties, 
having between fifty thousand and sixty-five thousand 
inhabitants, three thousand five hundred dollars; in 
counties having between twenty-five thousand and fifty 
thousand inhabitants, two thousand five hundred dol-
lars; in counties having less than twenty-five thousand 
inhabitants two thousand dollars; to be paid by the 
proper disbursing officer of their respective counties, in 
epial monthly payments. Such salaries shall be de-
termined and paid upon the basis of population shown 
by the latest state or national census promulgated, 
without regard to the date of election or appointment, 
of such surrogates, registers of deeds and mortgages, 
county clerks and sheriffs. Said surrogates, county 
clerks, registers of deeds and mortgages and sheriffs 
in any county of this state shall select and employ the 
necessary deputies and assistants for said offices re-
spectively, who shall receive such compensation to be 
paid monthly by the- proper disbursing officers of said 
counties, as shall be approved by the judge of the 
Court of Common Pleas of their respective counties
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on warrants approved by said judge. (P. L. 1906, p. 
78, as amended P. L. 1909, p. 460.)

Sec. 5. All acts and parts of acts inconsistent here-
with be and the same are hereby repealed, and this act 
shall take effect so far as respects said offices at the ex-
piration of the terms of office of the present surrogates, 
registers of deeds and mortgages, county clerks and 
sheriffs, respectively. (P. L. 1906, p. 78.)

POINT I
The New Jersey statute does not apply to fees re-

ceived by the defendant under the provisions of the 
Federal “ Naturalization Act.”

POINT II
If the New Jersey statute was intended to apply to 

such fees, it is either unconstitutional, or its force 
and effect has been suspended by the Federal Act.

ARGUMENT
I t  is conceded that under the Hew Jersey Statute, 

all fees which, by law, the defendant may have received 
for any official act or services are payable to the county. 
I t  is therefore to be considered, in the first place, 
whether the Hew Jersey statute applies to fees collected 
by the county clerk under the provisions of the United 
States statute, and, secondly, if it is to be construed as 
so applying, whether the operation of the Hew Jersey 
statute is nullified or suspended by the Hational statute.

POINT I
_ T h e  New Jersey statue does not apply to fees re-
ceived by the defendant under the provisions of the 
“ Naturalization Act.”

I t will be observed that the Hew Jersey statute does 
not require the payment to the county of all fees. The 
statute limits and characterizes the fees which are . to



7

be turned over to the county. They are to be such 
fees only, as he receives “by law” for any “official acts 
or services.”

Now, it is submitted, that when the legislature of 
New Jersey used the term, fees received “by law,” it 
meant, not law generally, not the law of any other 
sovereignty, but, the law of New Jersey. I t was deal-
ing with transactions to occur within its own territorial 
boundaries, wherein no other law making power, save 
the United States Congress in certain limited matters, 
possessed the right to make law. It was dealing with 
an office of its own creation, and, therefore absolutely 
dependent upon its creator for existence, power and 
authority. Therefore when it refers to the fees of 
that office as being such as the incumbent may receive 
by law, it means, in the absence of language to make 
it broader, its own law. I f  it be said that the legis-
lature would have in mind the law making power of 
the National Government and therefore would have in 
mind not only its own law but the National law as 
well, the answer is that such intendment could not he 
made when the words “by law” refer to laws which 
deal with a subject matter over a branch of which, the 
Federal government has exclusive power. As will be 
shown hereafter, in dealing, with the naturalization 
of aliens, the Federal government has exclusive power, 
when once it exercises it.

(b) •

The argument, from the use of the words “by law,” 
that the New Jersey statute was not intended to apply 
to fees paid under the Naturalization act would seem 
to be rendered conclusive when the subsequent- words 
which characterize the fees referred to in the act are 
duly considered. As has been stated, the statute not 
only limits its subject matter to fees received “by law,” 
but, also, to fees received by law for any “official acts 
or serv ices”
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• Now, it is submitted, that the fees paid to the de-
fendant for services under the Naturalization act are 
not fees paid him for any “official acts or services” 
within the meaning of the New Jersey Statute.

The legislature of New Jersey has power to create 
an office. I t may invest the office with any power it 
sees fit, provided it relates to a subject matter over 
which it is sovereign. But it needs no argument to 
show that it cannot invest any office with powers re-
specting a subject matter over which it possesses no 
jurisdiction. I t could confer upon no office the right 
to coin money, nor to emit Bills of Credit, nor to per-
form any other function which it is the province of 
the Federal Government to regulate.

Nor, when Congress has legislated upon the matter, 
may the state, within the limits of such legislation, 
legislate upon the subject matter of naturalization. By 
Article I, Sec. 8, of the Federal Constitution, it is 
provided, “The Congress shall have power * * * to 
establish an uniform rule of naturalization, and uniform 
laws on the subject of bankruptcies throughout the 
United States.” The nature and extent of the power 
vested in Congress under this constitutional provision, 
in its relation to bankruptcy, has received frequent con-
sideration. The principles laid down in the great cases 
of S turges vs. C row ninshield, 4 Wheat. (U. S.), 122; 
Ogden vs. Saunders, 12 Wheat., 213, have been fol-
lowed to this day. They may be summarized as 
establishing the rules, (a) that until Congress chooses 
to legislate, the state may control bankruptcies by its 
own laws, (b) when Congress legislates, its law upon 
the subject becomes supreme, and any law of the state 
is, ipso facto, suspended until the act of Congress is 
repealed. A resumé of the adjudications upon the 
subject may be found in 1 R em ing ton  on B a n kru p tcy , 
Secs. 1625, 1626, 1627, et seq. In  our own state 
(Singer vs. Natl. Bedstead Co., 65 E., 290), it has 
been said : “Congress is not obliged to legislate on the 
whole subject of bankruptcy, it may deal with only one
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<ir several parts. I t  is the enactment by Congress of 
a law applicable to a particular case which suspends 
any state law which otherwise would be applicable to 
that case.” The following are some of the cases dealing 
with the same matter:

Sturges vs. Crowninshield, 17 IT. S. 4 
Wheat., 122 (4:529),

Ogden vs. Saunders, 25 U. S. 12 
Wheat., 213 (6:606).

Boyle vs. Zacharie, 31 IT. S. 6 Pet., 
348 (8:423).

Cook vs. Moffat, 46 U. S. 5 How., 295 
(12:159). '

Bank of Tennessee vs. Horn, 58 U. S. 
17 How., 157 (15:70).

Baldwin vs. Hale, 68 IT. S. 1 Wall, 223 
(17:531).

Baldwin vs. Bank of Newbury, 68 IT. 
S. 1 Wall, 234 (17:534).

Gilman vs. Lockwood, 71 IT. S. 4 Wall, 
409 (18:432).

Crapo vs. Kelly, 83 IT. S. 16 Wall, 610 
(21:430).

Cole vs. Cunningham, 133 IT. S., 107 
(33:538).

Geilinger vs. Philippi, 133 IT. S., 246 
(33:614).

Brown vs. Smart, 145 IT. S., 454 
(36:773).

It needs little consideration to lead one to conclude, 
that the same rules of constitutional construction
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which are to be applied to bankruptcy legislation when 
considering the respective powers of state and Nation 
are, also, to be applied in respect to laws regulating 
the Naturalization of aliens. The opinion of Mr. 
Justice Johnson, in Ogden vs. Saunders, supra, 275, 
et seq., recognizes the analogy.

When the New Jersey statute was passed in 1906, 
Congress, while, perhaps, it had not dealt with the 
whole subject of Naturalization, had dealt with it so 
far as to declare the manner in which an alien might 
become a citizen. It had designated the courts which 
should have jurisdiction, and, among others, named “a 
court of record of any of the states having common law 
jurisdiction, and a seal and clerk.” I t had established 
the procedure and provided that the declaration might 
be made before the clerk, who should record the pro-
ceedings. See U. S. Comp. St. 1901, Vol. 1, p. 1329, 
et seq. That Congress had authority to use the state 
courts and state officers, and clothe them with official 
power to act and serve in the administration of the 
Naturalization law is well settled. See W ay m an vs. 
Southard , 10 Wheat. 40; II. S. vs. Jones, 109 IT. S., 
519.

Consequently, it is submitted, when the New Jersey 
statute of 1906 was adopted in March, at that time 
the act of Congress of June, 1906, not having been 
adopted, though it might have been permissible for the 
New Jersey legislature to have appropriated the fees 
received by the clerk in Naturalization cases, (but 
probably not; see U. S. vs. Hill, 165 IT. S., p. 504, 
513), yet it clearly manifested its intention that such 
fees should not be appropriated, by expressly limiting* 
the fees to be paid to the county to those paid fbr any 
“official acts or services.”

An illustration of the rule that an official may act, 
even in matters connected with his office, and yet not 
act officially nor be precluded from receiving compensa-
tion in addition to his salary, is to be found in the case 
of E vans  vs. Trenton, 24 N. J. L., 764, 768. In that
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case tlie city treasurer was bound by law, to issue, re-
issue and redeem  certain certificates. He did this. 
But, at the request of the city, he also, separated, tr im -
m ed  and num bered  these certificates; for which he de - 
manded additional compensation. The Court of Er-
rors and Appeals held him to be entitled to it. The 
court recognized the rule that officers must perform all 
duties added to their office, but said: “But the rule, 
nevertheless has its limit. I t does not follow from the 
principle laid down, that a public officer is bound to 
perform all m anner o f public service without com-
pensation, because his office has a salary annexed to it. 
Nor is he in consequence of holding an office rendered 
legally incompetent to the discharge of duties which 
are clearly extra official, outside of the scope of his of-
ficial duty.”

It is to be assumed that the legislature enacts laws 
with a knowledge of all the limitations imposed upon 
it by the Federal Constitution and the Acts of Con-
gress which may vivify dormant National powers, and, 
therefore, that any statutory language is to be inter-
preted, if possible, as not being intended to contravene 
either those Federal Laws then existing or such as may 
be subsequently passed. Or, more concretely, that 
when the State appropriated fees received by the Clerk 
for “official acts and services,” it had in mind the 
power in Congress to provide fees in furtherance of a 
system for the Naturalization of Aliens; and, that it 
was not within the power of the State to deprive the 
Federal officer of such compensation as Congress might 
award for services in the administration of its law.

While I find no adjudged case upon the precise 
point, yet the principle is firmly established by the 
highest authority that the state cannot take from a 
Federal officer any part of the compensation awarded 
him by Congress. I t is the principle underlying the 
leading case of M’Cnlloch vs. Maryland, 4 Wheat., 
316. The court there-says: “The states have no pow-
er, by taxation, or otherwise, to retard, impede, bur-



den, or in any manner control the operations of the 
constitutional laws enacted by Congress to carry into 
effect the powers vested, in the national government.” 

I t was the application of this principle in Dobbins 
vs. E r ie  C oun ty , 16 P eters, 435, that defeated the at-
tempt of Erie County to levy a tax upon the salary of 
Dobbins, who received it as captain of a United States 
revenue cutter. I t was there said:

“The powers of the national government can only 
be executed by officers whose services must be com-
pensated by Congress.. The allowance is in its discre-
tion. The presumption is that the compensation given 
by law is no more than the services are worth, and only 
such in amount as will secure from the officer the 
diligent performance of his duties. ‘The officers exe-
cute their offices for the public good. This implies 
their right of reaping from thence the recompense the 
services they may render may deserve/ without that 
recompense being in any way lessened, except by the 
sovereign power from whom 'the officer derives his ap-
pointment, or by another sovereign power to whom the 
first has delegated the right of taxation over all the 
objects of taxation, in common with itself for the 
benefit of both. And no diminution in the recompense 
of an officer is just and lawful, unless it be prospec-
tive, or by way of taxation by the sovereignty who has 
a power to impose it, and which is intended to bear 
equally upon all according to their estate.

“The compensation of an officer of the United States 
is fixed by a law made by Congress. It is in its con-
clusive discretion to determine what shall be given. I t 
exercises the discretion and fixes the amount, and con-
fers upon the officer the right to receive it when it has 
been earned. Does not a tax, then, by a State upon 
the office, diminishing the recompense, conflict with the 
law of the United States, which secures it to the of-
ficer in its entireness ? I t certainly has such an effect; 
and any law of a State imposing such a tax cannot be 
constitutional, because it conflicts with a law of Con-
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gress made in pursuance of the Constitution, and which 
makes it the supreme law of the land.”

The case of W eston  vs. C hurchill, 2 P et., 449, is also 
in point.

I f  the hypothesis be sound that state legislation is 
enacted with a knowledge of the dormant powers of 
Congress and so as to not invade them when awakened, 
then it follows that the words in the Hew Jersey stat-
ute “official acts and services” must be interpreted so 
as not to include acts and services under the act of 
Congress, for the reasen, if otherwise interpreted, they 
would be unconstitutional under the principle in the 
cases last cited in that they would result in depriving 
an agent of the Hational Government of the compensa-
tion provided by that government for the services re-
quired of him.

REPLY TO PLAINTIFF’S ANSWER ON THIS POINT

(a)

Plaintiff seeks to overeóme the effect of the restric-
tive use of the words “by law” in the first section of 
the act by reference to the case of San Francisco vs. 
M ulcrery, 113 Pac. Rep. 339. I t  is true that in that 
case the words “by law” in the clerk’s bond were con-
strued by the aid of the context to include an act of 
Congress. But the bond in that case was a very dif-
ferent matter from our statute. The result, too, was 
a necessary corollary of the views of the California 
Court upon the respective powers of Congress and the 
State, which will be hereinafter referred to.

(b)
Plaintiff contends that the language of the second 

and fourth sections of the state act, shows that the 
term “by law” in the first section is a general term; 
by which I  understand that it is claimed that the term 
is intended to include an act of Congress. A compari-



son of the two sections fails to establish such a result. 
The only provision of the act for the receipt of fees by 
the clerk is in the.first section and by that section they 
are required to be paid over as thereinafter provided. 
Sec. 2 provides the manner in which the clerk shall 
keep an account of such fees and how he shall pay 
them over. What he pays over are, of course, only 
such fees as by law he receives under Sec. 1 of the 
act for official acts or services in connection with his 
particular office. The salary given by the fourth sec-
tion “in lieu of all other compensation” is a salary for 
his “official acts and services.”

(c )

Plaintiff again contends that the words “by law” 
include naturalization fees because at the time of the 
passage of the state act of 1906 there was in existence 
a state law of 1895 which provided for the payment 
of naturalization fees to the clerk ; and, therefore, that 
in using the words by law  in the act of 1906 fixing 
salaries, the Legislature clearly contemplated includ-
ing fees in naturalization cases. If  the fees sued for 
were fees received under the state act of 1895, theye 
would be force in this proposition, it is not denied 
that they would be included, but the fallacy in the 
proposition is that the defendant doesn’t receive such 
naturalization fees as he is sued for, under the state 
act. He receives them under the act of Congress. The 
complaint recognizes that he so receives them by ref-
erence to the remittance of fees to the Secretary of 
Commerce and Labor. The amount of the fees under 
the act of 1895 is different from that under the act of 
Congress. I t is one thing to say that the words “by 
law” would include naturalization fees received by the 
Clerk under the state law and quite another to say it 
would include those under the act of Congress.

It will be of assistance at this point to state the his-
tory of the laws regulating naturalization fees. I t ap-
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pears that with one exception, which was the law for 
but a short time, Congress never enacted any statutory 
prescription of the fees to be paid in naturalization 
cases until the ac’t of 1906. A review of the legisla-
tion on the subject is made in the case of the U nited  
Sta tes vs. M cM illa n , 165 U. S. pp. 504, 514, decided 
in 1896. Mr. Justice Gray says:

“The question of the appellee’s right to retain, or 
his duty to account for, sums received by him in nat-
uralization proceedings, depends upon distinct and 
peculiar considerations.

“The only place, it is believed, in the statutes of the 
United States, in which fees received by the clerk in 
such proceedings have ever been mentioned, is in one 
of the earlier naturalization acts. The act of April 
14, 1802, chap. 28, enacted in Sec. 1 that an alien’s 
declaration of intention to become a citizen might be 
made before a court of record of one of the states or 
of a territory of the United States or before a circuit 
or district court of the United States; and in Sec. 2, 
that a report in behalf of an applicant for naturaliza-
tion, stating his name, birthplace, age, nation, and al-
legiance, the country whence he migrated, and the 
place of his intended settlement, should be received 
and recorded by the clerk of the court; and that the 
clerk should receive fifty cents for recording such re-
port, and 50 cents for a certificate thereof under his 
hand and seal of office. 2 Stat. at 1. 153. The pro-
vision as to a clerk’s fees has been omitted in the later 
naturalization acts. Conkling’s U. S. Practice, 4th ed., 
722; U. S, Rev. Stat. tit. 30; Act of February 1, 
1876, chap. 5 (19 Stat. at L. 2). And no act of Con-
gress, regulating the fees and accounts of clerks of 
court, has fixed the sum which they might charge, or 
specifically required them to account to the United 
States for services performed for aliens presenting to 
the court, through the clerk, preliminary declarations 
of intention to become citizens, or final applications 
for naturalization.”
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The act of 1802 remained in force until 1824, since 
which time, until 1906, there were no fees in natural-
ization matters established by Congress.

In Hew Jersey, during the period between 1802 and 
1853 it is notorious that the courts of the state ad-
mitted aliens to Federal citizenship, yet, no state legis-
lation provided fees for the clerks in such matters 
until the latter year, when “An Act to establish uni-
form fees of clerks and judges in naturalization cases, 
and to provide for the taxation of the same” was 
passed. N ix o n s  D igest, 1709, 1855. Up to that time 
it is probable that the fees were regulated by the court 
itself, upon the same principle under which the allow-
ances were made to Mr. Hill, the defendant in U. S. 
vs. H ill, 120 U. S., 169, and that they were not uni-
form, inasmuch as one of the expressed objects of the 
act of 1853 was to provide for such uniformity. Ho 
further state legislation occurred on the subject until 
the act of 1895, when, by Sec. 7 of the act a new table 
of fees was provided.

Congress having been silent as to the fees in such 
cases from 1824 to 1895, it was probably quite within 
the powers of the state at that time to establish the 
fees to he paid the clerk, and when in March, 1906, 
the state legislature provided that all fees which the 
clerk received “by law” should be paid over to the 
county, it undoubtedly included such fees as he re-
ceived under the act of 1895, but, just as clearly, it 
could not have referred to such fees as Congress might 
thereafter provide for him.

(d)
The plaintiff’s next proposition to be considered un-

der this head is that “The clerk in performing the 
duties required of him” (i. e. under the naturalization 
act) “is not a federal agent or agent of the national 
government.” The deduction which, as I  understand 
it, plaintiff desires to make from this proposition, is
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that if the clerk is not a federal agent then he performs 
no federal “official service” under the naturalization 
act; that if he performs no federal “official service,” 
then he performs a state “official service” and, there-
fore, any fees he receives for such services pass to the 
county under the state act of 1906. The difficulty in 
reaching this- conclusion is that for the purposes of the 
naturalization procedure the clerk becomes a federal 
agent. He derives his whole power to act in the prem-
ises from the federal law. The declaration of the 
alien and his oath, in short the whole procedure, in-
cluding the fees demandable by the clerk, are those 
prescribed by Congress. Under the state law regulating 
the subject he has no power, nor is it pretended that 
he has. The state act of 1895 goes no further in re-
spect to any power the Clerk exercises than to give 
consent to the performance by him of any act author-
ized by Congress. Such consent was not necessary in 
order to enable him to act. Clerks of courts in Hew 
Jersey had acted for a century without any such con-
sent. Indeed, the courts of the state, themselves, had 
exercised jurisdiction in naturalization proceedings for 
a like period without any such consent. In  this state, 
“silence gave consent.” I t was never pretended in Hew 
Jersey that even the jurisdiction of the courts, which 
is a different matter from the power of the clerks, was 
derived from state legislation. The state act of 1853, 
above referred to, clearly recognized that the jurisdic-
tion came from Congress. That act begins by provid-
ing “The several clerks of the courts of this state, 
v'Jnch by law have ju risd ic tio n  in  cases o f naturaliza-
tion, &c. There was then no state law which gave 
them jurisdiction, and never had been.

Plaintiff relies for support of his proposition that 
the clerk is not a federal agent, upon the case of the 
United States vs. Severino, 125 Fed., 949, which, it 
is submitted, gives it no support at all. In the Sev-
erino case the question was as to whether perjury com-
mitted in a state court in a naturalization proceeding,
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court in the absence of a federal statute. I t was held: 
(1) “that state courts, while entertaining jurisdiction 
in naturalization proceedings, remain state courts, and 
that perjury committed by a witness in such a proceed-
ing is punishable by the sovereignty whose justice it 
offends (that is, the state;) and that the federal court 
cannot entertain jurisdiction in the absence of a fed-
eral statute conferring it.” (2) That Congress had 
made it a crime to commit perjury in a naturalization 
proceeding in a state court. (3) That the false oath 
in question was not one authorized or demanded by 
the federal law, but was an oath added by the state 
law and was, therefore, extra-judicial. (4) Being 
extra-judicial, it was not indictable under the federal 
statute. And, finally, the court says: “The exclusive  
power of Congress to establish a uniform rule of nat-
uralization has not been considered in the present con-
dition. B u t i f  i t  be claim ed tha t the requirem ent of 
the state sta tu te was an add ition  to the ex isting  law  
rela ting  to na tura liza tion , i t  w ould be a sufficient an-
sw er tha t the state has no pow er to enact it, as i t  was 
deprived of such pow er by the federa l C onstitu tion , as 
the cases already cited iU ustraie.”

These conclusions are very far from sustaining 
plaintiff’s proposition. To say that a state court' re-
mains a state court when acting as an agency of the 
federal government in no way conflicts with the theory 
that it, much less its clerk, is acting as a federal agent 
and performing a federal function. The fact that 
Jones remains Jones, when he is acting as Smith’s 
agent, in no way alters the character of his action or 
his relation to Smith. Hor would the fact that Jones’s, 
employer gave him consent, during his employment, to 
act as Smith’s agent, affect the character of Jones’s 
relation to Smith.
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(e)

To give the construction to the New Jersey act 
which is contended for hy the plaintiff would be to 
contravene a principle recognized by our highest court 
in the case of Schw enk vs. W ycko jf, 46 N. J. L., 560, 
followed in W a yn e  vs. C ahill, 49 1ST. J. L., 144, under 
which an assignment of his salary by a public officer 
is regarded as being so much against public policy as 
to render it unenforcible in the courts. Mr. Justice 
Heed, in the case cited says: "‘The restriction upon 
the power to dispose of rights having a potential ex-
istence, is put upon the ground that the recognition of 
such assignments would operate prejudicially upon the 
public service. * * * * *  The object of the rule, 
in both countries, is to secure the most efficient service 
to the public by those who are appointed or elected to 
perform public duties.” The plaintiff, in this case, 
seeks, by construction of law, to create, out of the 
statute, a duty for defendant to turn over the com-
pensation given by the federal government to the 
clerks; a discharge of which duty would deprive him 
of the incentive which Congress had provided for the 
proper discharge of his duty under the naturalization 
law; the doing of which our own courts would denounce 
as being contrary to public policy.

(f)

Plaintiff argues that Sec. 1 of the state act of 1906 
should be interpreted as including fees received under 
the naturalization act, upon the assumption that the 
clerk is bound to give all his time to the service of the 
county. This is a false assumption. The duties of 
the county clerk are defined by various statutes; such 
as “An Act relative to clerks of counties and of county 
courts,” Comp. S t., p. 1519, the Conveyancing Act, the 
acts respecting Judgments, Executions, Inns and 
Taverns, &e. and so long as he performs those duties, 
he may perform such others as he see fit. The law
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doesn’t even contemplate the necessity of his attending 
court in person. Comp. S t., p. 1522, Sec. 23. In  or-
der to make it unlawful for him to practice as an at 
torney at law in his own county a statutory enactment 
was necessary—-C om p. S t.,  p. 1521,, Sec. 21. This 
statute left him free to practice in some other county 
or to act as a solicitor in Chancery or to advise as a 
counsellor at law in his own county.

A public officer is not bound to give all his time to 
the public, but only so much as is necessary for the 
discharge of his duties. One man may hold two of-
fices. 19 Am. & Eng. Encyc. of Law (1st Ed.), p. 
530 and cases cited. E va n s vs. T ren ton , 24 1ST. J. L., 
764.

(g)

There is one matter in addition to what has been 
said which should be mentioned, as it shows the in-
compatibility of the Act of Congress with the state 
act and the consequent necessity of considering the 
state act as not relating to fees received under the act 
of Congress, in order to avoid its being adjudged un-
constitutional.

Sec. 1 of the state act provides that “the fees * *
* which by law **■ ' - *  the county clerks * * *
may receive for any official acts or services rendered by 
such * * * county clerks * * * or by any
assistant, orther person in  the ir  office or em ploym ent, 
for any acts done, or services rendered' in connection 
with said offices,” &c., &c. shall be payable, Ac.. &c.

See. 4, provides “County Clerks * * shall
select and employ” (subject to the civil servlde law of 
the state) “ the necessary deputies and assistants for 
said offices respectively, who shall. receive such com-
pensation to be paid monthly by the. .proper djsbui sing 
officers of said counties, as sha ll-be  approved by the  
judge o f the court o f Common Pleas * * , on
w arrants approved by said ju d g e .”
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See. 13 of - the Naturalization aet of 1906, and the 
supplement of 1909, supra, make entirely different 
provisions for the payment of assistants to the clerk 
under that aet, and expressly provide for the payment 
of such assistants by the fees received in naturaliza-
tion proceedings.

POINT II
If the New Jersey statute of March, 1906, was in-

tended to give the county the fees received by the 
County Clerk under the provisions of the Natural-
ization Act of June, 1906, then the New Jersey 
statute, in respect to such fees, was unconstitution-
al, or was suspended, upon the adoption of the act 
of Congress.

The analogy between the effect of Congressional leg-
islation to suspend state bankruptcy laws, and the ef-
fect of such legislation upon the subject matter of Nat-
uralization to suspend state laws upon that subject has 
been dealt with under the last point.

It would seem that in this day no argument is nec-
essary to support the general proposition that the state 
has no power to legislate upon subjects over which the 
Federal Constitution has given the Congress exclu-
sive legislative power. Nor is argument necessary 
to establish the proposition that where- that constitu-
tion reposes in Congress the power to legislate con-
cerning a given subject matter the states right to legis-
late is taken away and its regulations of the subject 
matter are nullified so soon as Congress exercises such 
power.

The subject matter of naturalization is placed un-
der Congressional jurisdiction (Art. I, Sec. 8) by the 
following constitutional provisions :

“Cong ress shall have power to establish a uniform 
rule of naturalization throughout The United States’ 
also to make all laws which shall be necessarv and
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proper for carrying into execution the foregoing 
powers.”

Under the provisions the jurisdiction, when exer-
cised, is exclusive

Chirac vs. C hirac, 2 W heat., 259;

D red Sco tt vs. San ford , 19 H ow . 393- 
405.

U. S . vs. W ong K im  A r k ,  169 U. S .,
649, 700;

G ladhill, P e titio n er, 8 M ete., 168;

S tephens, P etitioner, 4 G ray, 559, 561;

R ushw orth  vs. T h e  Judges, 58 N . J . L .,  
97.

S turges vs. C row ninshield , and other 
cases, supra

and the state Legislature cannot nullify the federal 
statute by enacting that the clerk shall pay all the 
money he is authorized by the federal statute to retain 
into the county treasury.

E ldridge  vs. S a lt L ake C ounty, 106 
Pacific, 939.

H a m p d en  C ounty vs. M orris, 207 M ass., 
167.

Gardner vs. S ta te , 110 Pacific.

F arm er s N a tiona l B a n k  vs. D erring, 91 
U. S ., 31.

D avis vs. E lm ira  B a n k , 161 U. S ., 275.

C entral B a n k  vs. P ra tt, 115 M ass., 539.

G riswold vs. P ra tt, 9 M ete .,, 16.

Parm ,enter Mf g .  Co. vs. H a m ilto n , 72 
M ass., 178.



23

The argument upon the proposition involved in the 
present case, under the point now made, is so fully 
and cogently set forth in E ldridge vs. S a lt Lake Coun-
ty , supra, and in the opinion of Chief Justice Knowl- 
ton in H a m p d en  C ounty vs. M orris, supra, that any 
attempt to make it in this brief would amount to mere 
reiteration and therefore, such attempt is not made, 
but as a matter of convenience the opinion of Chief 
Justice Knowlton is set forth:

Inhabitants of Hampden County vs. Morris. 
(Supreme Judicial Court of Massachusetts, Hampden, 

Jan. 2, 1911.)
K n o w l t o n , C. J . This is an action for money had 

and received. The defendant is the clerk of the courts 
for the county of Hampden, and he has in his hands 
certain fees received officially for services in connec-
tion with the naturalization of aliens. The question 
is whether he is bound to pay over to the county treas-
urer the balance in his hands, in accordance with the 
provisions of Rev. Laws, C. 165, Sec. 31, as amended 
by St. 1908, C. 253, or whether his conduct is to be 
governed by the statute of the United States in regard 
to the naturalization of aliens.
(Article I, Sec. 8) that “Con gress shall have power 

* to establish a uniform rule of naturalization 
throughout the United States;” also “to make all laws 
which shall be necessary and proper for carrying into 
execution the foregoing powers,” etc. It is entirely 
clear, under this provision, that the Congress has juris-
diction over the subjezct of the naturalization of aliens, 
and that this jurisdiction is exclusive. Chirac vs. 
Chirac, 2 Wheat., 259, 4 L. Ed., 234; Dred Scott vs. 
Sandford, 19 How., 393, 405, 15 L. Ed., 691; United 
States vs. Wong Kim Ark., 169 U. S., 649, 700; 18 
Sup. Ct., 456, 42 L. Ed., 890; Gladhill, Petitioner, 8 
Mete., 168; Stephens,' Petitioner, 4 Gray, 559, 561.

The act of Congress of June 29, 1906 (34 Stat., 
596, C. 3592 (It. S. Comp. St. Supp.,'1'909, p. 4771), 
is ‘An act to establish a Bureau of Immigration and
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Naturalization and to provide for a uniform rule for 
the naturalisation of aliens throughout the United 
States.” This contains very full and elaborate pro-
visions covering the whole subject, and makes many 
new requirements to prevent fraud, and to insure re-
sults in the interest of good citizenship. I t confers 
jurisdiction, for the purposes of the act, upon the 
United States Circuit and District Courts in every 
state, ipwii the district courts for the territories, upon 
the Supreme Court of the district of Columbia, and 
upon; all courts, of record in any state or territory, hav-
ing a seal, a clerk and jurisdiction in actions at law 
or in equity, or at law and in equity, in which the 
amount in controversy is unlimited. . '

I f  we assume. that Congress could not compel the 
courts of a state to take jurisdiction of matters in re-
gard to which the federal government has the exclu-
sive right to legislate (see Kentucky vs. Dennison, 24 
How., 66, 107; 16 L. Ed., 717; Ex parte Virginia, 
100 U. S., 339, 348; 25 L. Ed., 676; Stephens, Peti-
tioner, 4 Gray, 559, 562), there is no doubt that such 
courts, at least with the consent of the Legislature of 
the state, may exercise this jurisdiction if it is con-
ferred upon them by a law of the United States. 
Gladhill, Petitioner, 8 Mete., 168; Stephens, Petition-
er, 4 Gray, 559, 561; Levin vs. United States, 128 
Eed., 826; 63 C. C. A., 476; Robertson vs. Baldwin, 
Baldwin, 165 U. S., 275 ; 17 Sup. Ct., 326; 41 L. Ed., 
715; United States vs. Nisbet (D. C.), 168 Fed., 
1005; State vs. Libby, 47 Wash., 481; 92 Pac., 350.

In this commonwealth the superior court has been 
exercising jurisdiction of this kind since the passage 
of the act of Congress of 1906, as well as before^ and 
St. 1908, c. 253 seems to give legislative consent . to 
this action of the court.

I t is plain, however, that the jurisdiction must be 
exercised under and in conformity with the federal 
statute. All the authority of the court is derived from 
that statute and no proceedings can be taken by the
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state court or by any offieer of it in a case of naturali-
zation^ that is at variance with the statute. As to all 
matters that enter directly into the subject of naturali-
zation, this is too plain for argument. I t is equally 
true of all matters of legislation by Congress that' are 
fairly incidental to the exercise of the power given by 
the Constitution to deal with this subject.

The fees prescribed by the federal statute are not 
all the same as those prescribed by the law of Massa-
chusetts under which naturalization was previously 
conducted. The disposition of the fees is not the 
same under the two statutes, and the methods of pro-
cedure are very different. As all authority for action 
is derived from the federal law, this authority permits 
only such action as that law prescribes. The fees must 
be regulated by that law, and unless the' disposition of 
them is a matter not: fairly belonging to the general 
subject referred to in the Constitution, the disposition 
of the fees must also be as therein provided. We are 
of opinion that the disposition of the fees, as well as 
the amount of them, may properly be regulated by Con-
gressional legislation, as incidental to the establish-
ment of a system with a view to the accomplishment of 
good results. Under this federal statute the clerks of 
the courts are required to account to the Bureau of Im-
migration and Naturalization for one half of the fees 
collected by them, and to pay them over to the dis-
bursing clerk of the Department of Commerce and 
Tabor; and the other half the clerks may retain for 
themselves, first paying from these fees all additional 
clerical force that may be required in performing the 
duties imposed by the act. There are additional pro-
visions for special conditions, such as the collection of 
fees in excess of $6,000 in one year, which we need 
not consider.

The law of Massachusetts (St. 1908, c. 253') re-
quires that all fees received by the clerk in naturaliza-
tion cases, except sums expended for additional cler-
ical assistance, shall be paid over to the county treas-
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and in our opinion must yield to it. This has been 
expressly decided by the Supreme Court of Utah in a 
similar case. Eldredge vs. Salt Lake County, 106 
Pac. 939.

I f  the courts or Legislature elect to exercise the juris-
diction conferred by the federal statute, they must ex-
ercise it upon the terms and with the limitations stated 
in the statute. We assume that they may decline to 
exercise it at a ll; but if they choose to exercise it, they 
cannot depart from the statute in any particular upon 
which it is within the constitutional power of Congress 
to legislate. The amount of the fees to be charged is 
a proper subject for congressional regulation. So, 
too, in our opinion, is the disposition of the fees. Con-
gress well might require a part of them to be paid into 
the treasury of the United States, where they would be 
available for the payment of a part of the expenses of 
maintaining the bureau. I t cannot reasonably be con-
tended that a state can take these fees away from the 
government of the United States. Congress well might 
think that the elaborate proceedings required by the 
statute impose such duties upon clerks of the courts 
that the interests of the public will be promoted by giv-
ing them special compensation to be taken from the 
fees. As this is the policy of the law under which the 
court is acting, the Legislature cannot nullify the 
statute by enacting that the clerk shall pay all the 
money to the county treasurer. Farmer’s National Bank 
vs. Bearing, 91 U. S. 31, 23, L. Ed. 196; Davis vs. 
Elmira Savings Bank, 161 U. S. 275, 16 Sup. Ct. 502, 
40 L. Ed. 700; Central National Bank vs. Pratt, 115 
Mass. 539, 15 Am. Rep. 138; Griswold vs. Pratt, 9 
Mete. 16; Parmenter Manufacturing Company vs. 
Llamilton, 172 Mass. 178, 51 N. E. 529, 70 Am. St. 
Rep. 258. -

St. 1908, c. 253, relied on by the plaintiff, and other 
similar statutes, have for their object the limitation 
of the compensation of the clerks for all official ser-
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vices to the salaries prescribed by law. I f  the Legis-
lature had seen fit, in reference to the fees for services 
in naturalization cases, to declare that the statutory sal-
ary elsewhere provided should be diminished by the 
amount reecived as fees in proceedings for naturaliza-
tion, the provision might have been enforced. But the 
statute before us is not of this kind. I t does not as-
sume to change the salaries, but attempts to deal di-
rectly with the fees received under the law of the 
United States. In this respect it goes beyond the 
power of the Legislature.

Judgment for the defendant.

Reply to Plaintiff’s argument that the act of Con-
gress does not give one-half of the fees in naturaliza-
tion cases to his own use.

The plaintiff presents no original argument for the 
affirmative of the proposition, and rests upon the 
authority of

B arron C ounty vs. B eckw ith , 142 W is  
519, and

F ra n klin  C ounty vs. Barnes, 123 Pas. 
779.

The other case, in conjunction with them, upon 
which plaintiff places reliance, S a n  Francisco vs. M ul- 
crevy, fails to notice this point except by saying that it 
was not for the defendant “to say that the services 
were performed under the authority of the United 
States, and not under the authority of the State.” 
Which remark, it is respectfully submitted, presents a 
striking fail ure of the court to perceive the distinction 
between the right of the .defendant as an individual, 
and the duty of the court to enforce the law of Con-
gress when superior to that of the State. I t shows, also, 
a failure on its part to recognize the rule that even if 
the clerk had assigned his fees, or agreed that they 
should be taxable by the state,' his contract would be
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without efficacy because he was dealing with a subject 
matter which public policy would not permit to be 
taxed or asigned.

The language of the court in B arron  C ounty vs. 
B eckw ith , supra, upon this point is as follows:

“I t  is further argued that the words of the act of 
Congress that the clerks are ‘authorized’ and ‘permit-
ted’ to retain one half of the fees/’ involve the grant-
ing of a privilege to hold the fees as their own. W e  
th in k  the words used in  th is connection have reference  
solely to the ad ju stm en t under the act o f Congress be-
tw een the clerks and the bureau. Clearly they cannot be 
held to authorize or permit the clerks on salary basis 
to hold them as against the counties if they are fees or 
emoluments which belong to the counties,” which is as 
clear an instance of arguing in a circle as may be 
found. The question put by the court was, Do the 
fees belong to the clerk or to the county ? They answer 
by saying: They can’t belong to the clerk if they belong 
to the county. With which conclusion we have no 
dispute. I t is true the court says: “We think the 
words used in this connection have reference solely to 
the adjustment under the act of Congress between the 
clerks and the b u r e a u b u t ,  why the court “thinks so” 
isn’t indicated.

The meaning of the language of the federal act is 
in no way interpreted; the evident interest of Congress 
in providing for the payment of the officers it selected 
to do its work is not referred to, nor is the fact that 
under the same act and language Congress provides for 
the remuneration in naturalization proceedings of the 
clerk of every federal court.

The extensive quotation in plaintiff’s brief from 
F ra n k lin  C ounty vs. B arnes, supra, is introduced by 
the statement that it is submitted “as a precedent, be-
cause what was wanting in the Massachusetts, Utah 
and Oklahoma cases as precedents is to be found there.” 
By whicfh T understand, reference is made to the inter-
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piretation in the case mentioned of the words “author-
ized to retain.” as used in the federal law.

F ra n k lin  C ounty vs. Barnes, in effect, holds that by 
correct construction of the federal statute the clause in 
which the quoted words occur should read: “The clerk 
of any court collecting such fees is hereby authorized 
to retain one half of the fees collected by him in such 
naturalization proceedings; but w hen he is the clerk of 
a state court he shall reta in  them  to such use as m ay  
be appointed by the state w hen the state appoints.”

The court expressly says that it is “not called upon 
to determine the extent of the power granted to Con-
gress, 'but only the extent to which it has exercised that 
power,” and then, neglecting all established rules of 
statutory construction, it is respectfully submitted, 
puts upon the federal act the meaning above stated.

The reason given for the decision is that there was a 
conflict between the federal and state statutes; that 
this conflict was not real, but only apparent. That the 
court could remove this apparent conflict by construc-
tion of the federal act and accordingly removed it by 
interpreting in effect, the word “retain” as meaning 
what is stated in the above italicized words. This was 
sheer legislation. They could with equal right have 
construed the state statute so that there should he no 
“apparent conflict.”

The first rule of construction violated is a primary 
one; it is that a departure from the language of an un-
ambiguous statute is not justified by any rule of con-
struction, and is an exercise of legislative power. 
Douglas vs. Freeholders, 38 N . J . L . 214; Camden R . 
Co. vs. Comm issioners, 18 N . J .  L . 71; Rudderow  vs. 
S ta te , 31 N . J . L . 512. There was no ambiguity in 
the federal law. The court doesn’t say so. It merely 
says that there was an apparent conflict between it and 
the state law and proceeded to remove the conflict by 
adding to the federal act, words it doesn’t contain, al-
though the act is clear in itself.
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The word “retain” is not of doubtful meaning. The 
Standard Dictionary defines it as, meaning “To hold in 
possession or connection, or under control ; not to lose, 
part with, or dismiss; hold, keep, preserve; maintain; 
as to keep money in one’s possession,” etc. I t says it 
is synonimous with “keep in pay.” In  the language 
of contracts the word is frequently used, and it requires 
no citation of authority to show that it is always un-
derstood, unless limited by the context, to mean that 
the party authorized to retain the thing mentioned in 
the contract, shall keep it to his own use.

Assuming that the word “retain” as used in the 
statute was ambiguous, yet “in the construction of 

•statutes, other statutes in  pari m ateria  must be re-
garded ; and when a term or phrase used in any statute 
is ambiguous, that meaning will be given to it in which 
it was used in former legislation on the same subjjgct. 
S ta te  vs. G arthw aite, "23 N-. J . L . 143. Upon apply-
ing ihis rule it will be found, beyond question, that 
whenever a federal statute has authorized a clerk or 
other officer to keep fees as compensation, to “keep for 
pay,” it has used the same or substantially the same 
language as that now considered, i. e. the word “retain 
is always used in reference to compensation. A cita-
tion of all such statutes would be onerous. In U nited  
S ta tes vs. M cM illan , 165 U. S. .506, a portion of the 
language of the act of 1853 concerning the fees of 
clerks is quoted. I t provides that the clerk should pay 
into the treasury of the United States “any surplus of 
the fees and emoluments of his office, which his half 
yearly return, so made as aforesaid, shall show to exist 
over and above the compensations and allowances here-
inbefore authorized to be retained and paid by him.” 

By the act of 1855, clerks of territories were sub-
jected to the directions of the act of 1853 that clerks 
should be allowed no other compensation than the fees 
and costs therein specified; that they should make half 
yearly returns, embracing all the fees and emoluments 
of their respective offices,, of every name and character,
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that no clerk should be allowed to retain of the fees and 
emoluments of his office a sum exceeding $3,500 a
year; and that any, surplus should be paid into the 
treasury.

Chapter 16 of title 13, entitled “The Judiciary” of 
the II. S. Revised St. approved June 22, 1874, estab-
lished a new fee bill; provided for returns and for the 
amount to be retained by the clerk; which amount to 
be retained was to be his compensation.

The earliest legislation restricting the aggregate 
amount which clerk’s might retain, or requiring any 
returns from them, was in the appropriation act o'f 
Mar. 3, 1841.”

t j . 8 . vs. M cM illan , supra.

The court neglected to examine the context of the 
federal law for the purpose of determining its meaning. 
The last sentence of sec. 13 of the naturalization act of 
1906, reads: “And in case the clerk of any court col-
lects .fees in excess of the sum of six thousand dollars 
m any one year, the Secretary of Commerce and Labor 
may allow to such clerk from the money which the 
United Stated shall receive additional compensation 
for the employment of additional clerical assistance.” 
The additional compensation was additional to the 
sum of one half the fees he was before “authorized to 
retain. Therefore what he was “authorized to retain” 
was his compensation.

The court further neglected to consider the “reason 
and spirit” of the law so far as the provision concern-
ing fees was concerned. A reading of the opinion in 
U. 8. vs. M cM illan , would have been most illuminating 
upon that matter. I t is given on pages 513-517 of the 
opinion in that case. I t there appears that for many 
years prior to 1884 there had been a great dispute be-
tween the financial officers of the government and the 
clerks of the various district and circuit courts as to 
whether the latter were bound in any way to account
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for fees received by them in. naturalization cases. Xho 
financial officers claimed they should account. The 
clerks claimed they had a right to retain all such fees. 
Finally a suit (Z7. 8. vs. H il l , 120 U. 8 . 169) was 
brought to test the matter, and it was decided that un-
der the construction by usage given the act of 1853, 
the clerks could retain the fees, there being no other 
law requiring a return to be made by them. There-
upon began efforts to secure legislation compelling 
them to account for such naturalization fees, all of 
which was defeated and the clerks continued to retain 
all such fees until 1906. In 1906, however, a com-
promise was effected, and when the federal naturaliza-* 
tion act of that year was passed, the provision under 
consideration in this case was inserted, and by that 
compromise they were permitted to reta in , not the 
whole as therefore, but one half of such fees as they 
might receive.

How inept, therefore, in view of the circumstances 
above referred to, was it for the court in the Wash-
ington ease to interpret the word re ta in  as meaning 
“retaining to such use as the state appoints.” I t will 
be observed, too, that it makes such interpretation upon 
no valid rule. Its reasoning is as follows: The Wash-
ington statute says one thing; the federal statute says 
something to the contrary; but, if we give a certain 
meaning which suits us to a certain word in the fed-
eral statute, there will be no conflict;-therefore, to ob-
viate the conflict, we will give the word in question 
such a meaning as suits us, regardless of the fact that 
it isn’t the ordinary meaning of the word, that it isn t 
the meaning to be attributed to it in view of the con-
text, in viewT of acts in  pari m ateria , in view of the 
history of the statute in which it is contained, in view 
of the fact that as a consequence the same word is to 
mean one thing to clerks of the federal courts and an-
other to clerks of state courts, but simply because such 
meaning will remove the conflict. I t  is respectfully 
submitted that under such a rule of interpretation any
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conflict- arising between a Constitution and a statute 
or between a federal and state statute may be avoided 
without a shadow of right or reason. Where the lan-
guage of the statute of the superior jurisdiction is clear, 
that of the inferior, if in conflict, must yield.

In  the Washington case it is said:

“In  order to create such a conflict, re-
sort must be had, and an implication 
which is neither necessary to the purposes 
of the federal statute, nor unavoidably 
conveyed by the language used therein.”

As has been shown, the conflict arises' not from any 
doubt as to the meaning of the words “authorized to 
retain.” The meaning is plain, The only doubt in-
volved is that made by the court itself.

Again the court says:

“The sentence in which this authoriza-
tion is found was palpably intended mere-
ly to fix the basis of adjustment between 
the clerk and the bureau.”

How, in view of the ordinary meaning of the words, 
their context, their use in similar acts and the history 
of federal legislation on the subject, such meaning is 
“palpable,” or even possible, is difficult to perceive. 
Again:

“With that adjustment the interest of 
the federal government ends.”

But this can not be so. I t is impossible to differen-
tiate the interest of the federal government in secur-
ing efficient services from the clerks engaged in the dis-
charge of . duties under the naturalization. aOt, from the 
interest of either state or federal government in secur-
ing such efficiency from all other officers. This inter-
est is so great as to make void an assignment by the 
officer of his salary,. Sch'wenk vs. W ybo jf, 46 N . J . L.
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560; and to prevent the state from taxing the salary 
of a federal officer. D obbins vs. E r ie  C oun ty , 16 P e-
ters, 435; Collector vs. D ay , 11 W all, 113.

I t  is submitted that the conclusion in the Wash-
ington case rests upon the fallacious idea that the ob-
ject of Congress being to establish a uniform rule of 
naturalization, it had no interest in providing for the 
payment of the officers designated and authorized by 
it to discharge certain functions necessarily and prop-
erly incident to the operation of the rule, and from 
such fallacy they inferred that it was not an object of 
the statute to provide compensation for such officers, not-
withstanding the express words of the act. I t  is very 
doubtful, too, if the premises were sound, whether the 
rule quoted from Endlich is properly applicable for 
the purpose of obviating a conflict between statutes 
of a superior and inferior power. The special rule 
referred to is an incident of the fundamental rule that 
words must be interpreted in the light shed upon them 
by the object of the enactment and is applied to the con-
struction of conflicting statutes of the same sovereignty 
so as to avoid a repeal by implication. But the reason 
of this rule as Mr. Endlich points out (sec. 210) is 
that

“It is a reasonable presumption that the 
Legislature did not intend to keep really 
contradictory enactments in the statute 
book, or to effect so important a measure 
as the repeal of a law without expressing 
an intention to do so.”

The reason for the application of this rule in order to 
avoid a repeal by implication of a statute of the same 
sovereignty is apparent. But no such presumption can 
arise when one considers the enactments of two differ-
ent sovereignties, particularly when one is superior to 
the othei4̂ for the superior would have no regard to the 
laws of the inferior upon the subject, particularly 
where the inferior is one of a numerous class in which
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there exist great varieties of enactments upon the same 
subject.

The Washington case criticises the Utah and Massa-
chusetts cases in but one respect. I t conceives that

“These decisions proceed upon what we 
believe to be a mistaken assumption, that 
the state statutes involved were in neces-
sary conflict with the federal law.”

It described as fallacious that portion of Chief Justice 
Knowlton’s opinion wherein he says:

“If  the legislature had seen fit, in refer-
ence to the fees for services in naturaliza-
tion cases, to declare that the statutory 
salary elsewhere provided should be dimin-
ished by the amount received as fees in 
proceedings for naturalization, the provi-
sion might have been enforced.”

And thereupon the Washington case says :

“I t is manifest that if there is a real 
conflict between the state and federal 
statutes, and that the act of Congress is to 
be construed as making a final disposition 
of these fees, the conflict could not be ob-
viated nor the purpose of the federal act 
defeated by any such subterfuge.”

While, perhaps, not pertinent, because the chief jus-
tice s remark is clearly obiter, it is respectfully sub-
mitted that false reasoning is noh-with the chief jus-
tice, but with the critic. The latter assumes that such 
a law as is proposed would conflict with the federal 
law. The very point made for it is that it would not 
conflict. The reason thaï there “might” be no conflict 
is that the state would not be touching or in any way 
interfering with the fees given by Congress. I t would 
be merely fixing the salary of its own officer. It might
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pay him nothing if it saw fit, or pay him such amount 
as would be fixed in relation to any condition it might 
choose. But, whatever salary it gave, it would never 
get the fees that Congress had given the clerk, how-
ever much they might amount to. Their statute would 
touch the salary, not the fees. This would not be a 
subterfuge. I t  would have due regard for the power 
of Congress and the power of the state over two differ-
ent subject matters.

As to whether, if the act of Congress conflict with 
the state statute, the state may nullify or disregard 
it.

The proposition involved in the above question has 
been already considered. There remains, however, the 
case of R ushw orth  vs. Judges o f H u d so n  C ounty, 58 
N . J . L . to be taken up.

I t  is submitted that the case cited gives no support 
to the contention of the plaintiff. As was said therein 
by Mr. Justice Van Syckel:

“The solution of the controversy in this 
case, in my judgment, turns upon the 
question whether the state may not regu-
late the order of business in its own courts 
in relation to this subject.”

The precise question, upon this head, was whether the 
state could lawfully provide that

“Uo person shall hereafter be natural-
ized or admitted to be a citizen of the United 
States by any court of this state within the 
thirty days next preceding any * * * elec-
tion.”

It wasjield that inasmuch as the state could absolutely 
refuse the use pf its courts for the purpose of natural-
ization, it might lawfully restrict their use to such



37

periods as the convenience of the state required. The 
court said:

“'That it is competent for the state leg-
islature to forbid state courts altogether to 
entertain or act upon applications for 
naturalization, and therefore it could lay 
any restraint, regulation, limitation or con-
dition upon the practice in  such cases 
which it might deem expedient or proper.”

It is submitted that the subject of fees payable to the 
clerk is not a matter of “practice” of the courts, nor 
does it relate to the “order of business.” The Wash-
ington case says that the fees are a matter within the 
exclusive jurisdiction of Congress. The Rush worth 
case, indeed, deals only with the principle that the 
state may refuse to take jurisdiction under the act of 
Congress, and deduces therefrom that it may refuse to 
exercise that jurisdiction except at its convenience. 
The case is cited with notes in 30 L. E. A. 761.

The principal of the case is not a broad one. I t af-
fords no foundation for the theory that as a state may 
refuse to exercise the jurisdiction conferred by Con-
gress, it may, as a condition of acceptance, change the 
character or incidents of that jurisdiction. As said in 
Hampden County vs. Morris (Mass.)

“I t is plain, however, that the jurisdic-
tion must be exercised under and in con-
formity with the federal statute. All the 
authority of the court is derived from that 
statute and no proceedings can be taken by 
the state court or by any officer of it in a 
case of naturalization that is at variance 
with the statute. As all matters that en-
ter directly into the subject of naturaliza-
tion, this is too plain for argument. It is 
equally true of all matters of legislation
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the exercise of the power given by the Con-
stitution to deal with this subject.”

I t  is submitted that, beyond question, the state has no 
power to nullify or disregard an act of Congress which 
concerns a matter lying within its constitutional pow-
ers of legislation, as the subject of naturalization lies, 
and the case of R ushw orth  vs. Judges of H udson  af-
fords no authority therefor.

CONCLUSION

I t is respectfully submitted:

(1) That the language of the New Jersey statute 
does not apply to fees paid the defendant in naturaliza-
tion cases and, if it does not, the fees cannot be re-
covered from him. The fees are not paid to him by 
virtue of any statute of New Jersey so that there is 
no color of right to take them from him unless it can 
be found in the state statute of 1906. That the words 
“by law” are to be understood as referring to the laws 
of New Jersey; and the words “official service” refer 
to services imposed upon the clerk by the laws of New 
Jersey, and not such as he performs by authority of 
the act of Congress,—the principal for whom an of-
ficer acts being determinable by the authority under 
which he acts, and not by the incident that he is also 
under engagement fo act in other matters for another 
principal, even though in acting for the former he does 
so by consent of the latter. That in so far as the 
statutes of Wisconsin, California and Washington are 
concerned, they are very different from that of New 
Jersey and leave no room for construction.

(2) That if it be considered that the language of 
the New Jersey statute is broad enough to cover fees 
received in naturalization cases, yet, when the federal
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statute was jiassed it, suspended the operation of the 
state statute upon all matters which are regulated by 
the former, and that the federal statute has given 
the fees to the clerks of the state courts as compensation 
for their services under it. That the meaning of the 
federal act is so plain that it was never brought in 
doubt by any pretense of reason save in the Washing-
ton case.

(.3) That the federal statute having given the fees 
to the clerk, as compensation, it is beyond the power of 
the state to take them away from him ; and there is no 
authority for any such proposition, except, possibly, 
by implication, the California case, which case, in that 
respect, is in conflict with every other on the subject.

I t is, therefore, respectfully submitted that the com-
plaint in this case should be struck out.

W. I. : Le w is ,
O f Counsel w ith  D efendant.
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(Filed January 20, 1913).

N e w  Jersey S u p r e m e  Court

T h e  B o a r d  of  Ch o s e n  F r e e -
h o l d e r s  o f  t h e  Co u n t y  of  
P a ss a ic ,

Plaintiff,

vs.

J o h n  J . S l a t e r ,
Defendant.

Action at Law.

SUMMONS 
State of New Jersey.

To, John J. Slater:
You are summoned to answer 

the annexed complaint of the Board
(Seal) of Chosen Freeholders of the Coun-

ty of Passaic, in an action at law in 
the Supreme Court, And take notice 

that unless you file your answer to said complaint 
with the Clerk of the Supreme Court, at Trenton, 
within twenty days after service upon you of this 
writ, and the annexed complaint, the plaintiff may 
proceed in the suit, and judgment may be entered 
against you.

Witness, William S. Gummere, Chief Justice 
of the Supreme Court, at Trenton, this twentieth 
day of January, nineteen hundred and thirteen.

W i l l i a m  R i k e r , J r .
J. W. D e Y o e , Clerk.

Attorney.



2 COMPLAINT*

(Filed January 20, 1913).

NEW JERSEY SUPREME COURT.

10

T h e  B o a r d  o p Ch o s e n  F r e e -
h o l d e r s  of  t h e  Co u n t y  o p 
P a s s a i c ,

Plaintiff,

vs.

J o h n  J . S l a t e r ,
Defendant.

Action at Law.

COMPLAINT
The plaintiff, a body politic and corporate in law 

of the State of New Jersey, says, that
(1) The defendant, John J. Slater, resides in 

the City of Passaic, in the County of Passaic and 
State of New Jersey;

(2) That the defendant, John J. Slater, is Coun-
ty Clerk of the County of Passaic and State of 
New Jersey, and has been continuously County 
Clerk of the County of Passaic since the thirteenth 
day of November, nineteen hundred and six;

(3) That by virtue of his office as County Clerk, 
as aforesaid, he is Clerk of the Court of Common 
Pleas of the County of Passaic;

(4 ) That as Clerk of said Court from the thir- 
80 teenth day of November, Nineteen hundred and

six to the thirty first day of December, Nineteen 
hundred and twelve, he has collected fees, costs, 
allowances and other perquisites, which by law he 
received as such Clerk of the Court of Common 
Pleas in the exercise of its jurisdiction in naturali-
zation cases the sum of $6,796.50, after deducting 
the amount remitted by him to the Secretary of 
the Department of Commerce and Labor;



COMPLAINT. 3

NEW JERSEY SUPREME COURT.

(5) That it was the duty of the said defendant 
to keep an account of all such fees and moneys re-
ceived by him for the use of the County of Passaic, 
and on or before the fifteenth day of each month 
to make a full itemized statement and return ver-
ified by oath to the Collector of the County of 
Passaic all of such fees, costs, allowances, per 
centages and perquisites;

(6) That the said defendant has neglected and 
refused to make such account and pay over said 
moneys to the County Collector as required by 
law.

The plaintiff demands the said sum of $6,796.50, 
with interest thereon from the time said fees were 
paid to him, making in all the sum of $10,000.

J. W. D e Y o e , 
Attorney of Plaintiff.



4 NOTICE OF MOTION TO STRIKE OUT.

NEW JERSEY SUPREME COURT.

10

T h e  B o a r d  of  Ch o s e n  F r e e -
h o l d e r s  of  t h e  Co u n t y  of  
P a s s a i c ,

J o h n  J . S l a t e r ,
Defendant.

Plaintiff,
Action at Law.

n o t i c e  o f  m o t i o n  t o  s t r i k e  o u t

To J. Willard DeYoe, Esq., Attorney of Plaintiff:
Take notice that on the fifteenth day of Feb-

ruary, instant, at ten o’clock in the forenoon, at 
No. 630 Hudson Street, Hoboken, New Jersey, be-
fore the Honorable James F. Minturn, Justice of 
the above stated court, I shall move to strike 
out the complaint filed in this cause, upon the 
ground that it discloses no cause of action, to wit;

Although said complaint alleges that it was the 
duty of the said defendant to keep an account of 
all such fees and moneys received by him for the 
use of the County of Passaic, and on or before 
the fifteenth day of each month to make a full 
itemized statement and return verified by oath to 
the collector of the County of Passaic of all such 

30 fees, costs, allowances, percentages and perqui-
sites: and that the said defendant has neglected 
and refused to make such account and pay over 
said moneys to the County Collector as required by 
law, to wit, the moneys in said complaint men-
tioned :

Yet, it was not the duty of the said defendant 
to make such account and pay over said moneys to 
the County Collector.

UNDER RUEE 26

Dated, Paterson, N. J., Feb. 1, A. D. 1913.
W m . I. L e w i s , 

Attorney of Defendant.



RULE FOR JUDGMENT. 5

(Filed July 31,1913).
NEW JERSEY SUPREME COURT.

Th e  B o a r d  of  Ch o s e n  F r e e - \
HOLDERS OF THE COUNTY OF I
P a ss a ic , I

vs• ) Action at Law.

J o h n  J . S l a t e r , |

RULE f o r  j u d g m e n t

Defendant having moved to strike out the com-
plaint on the ground that it disclosed no cause of 
action; upon which motion arguments for plain-
tiff and defendant, by their respective counsel, 
were duly heard and the Court, being of opinion 
that the complaint disclosed no cause of action;

It is ordered that judgment be entered in favor 
of defendant and against the plaintiff, adjudging 
that the complaint of the plaintiff be struck out 
and that the defendant recover his costs to be 
taxed.
Rule actually entered this thirty-first day of July, 

A. D. 1913.
On motion of

W i l l i a m  I. L e w i s , 
Attorney of Defendant. 

I, William C. Gebhardt, Clerk of the Supreme 
Court of the State of New Jersey, do certify that 

e foregoing is a true copy of the notice of appeal 
l  ^ an<̂  a ŝo a ruR entered in the minutes of 

the Court in the above stated cause.
In testimony whereof, I have set 

my hand and the seal of said Court 
(Seal) at Trenton, this eleventh day of Au-

gust, A. D. nineteen hundred and 
thirteen.

W m . C. Ge b h a r d t , 
Clerk.

10

20

30



6 NOTICE OF APPEAL.

(Filed August 9, 1913).

NEW JERSEY SUPREME COURT.

T h e  B o a r d  of  Ch o s e n  F r e e - \
HOLDERS OF THE COUNTY OF 1
P a s s a i c , I

Plaintiff, [
/ Action at Law.

10 vs. (

J o h n  J . S l a t e r , I 
Defendant. I

NOTICE OF APPEAL.
To William I. Lewis, Esq., Attorney of defendant.

Take notice that the plaintiff appeals to the 
Court of Errors and Appeals from the whole 
judgment entered in this cause, on the following 

20 grounds:
(1) The Court dismissed the complaint of plain-

tiff.
(2) Judgment should have been given in favor 

of the plaintiff and the motion of the defendant 
denied.

J. W. De Yo e , 
Attorney of Appellant.

30



OPINION, 7

NEW JERSEY SUPREME COURT.

Ch o s e n  F r e e h o l d e r s  o f  P a s -
sa ic  Co u n t y ,

vs.

J o h n  J . S l a t e r ,

OPINION.
Motion to dismiss the complaint, argued before 

Justice Mantnrn.
William I. Lewis, for the motion.
J. W. DeYoe, contra.
The clerk of the County of Passaic, in the re-

ceipt of fees, for services, under the naturalization 
laws of Congress, acts as a Federal and not a 
State agent, and the County is- not entitled to re-
ceive such fees under P. L. 1906, p. 76, which 
changed the compensation of the clerk to a salary 
m lieu of the fee system.
Minturn, J .  •

The motion is to strike out the complaint. The 
action was brought to recover the fees collected 
by defendant for services in naturalization mat-
ters, under the acts of Congress.

The basis of the claim is the act of the legislature 
? p. 76 (C. S. 4633) under which the Clerk 
is required to surrender all fees to the County in 

a su^s^ u ê(̂  salary. The second section 
o the act provides that the fees, costs, allowances, 
percentages, and all other perquisites of whatever

. ’ which by law, etc., the clerk is entitled to re-
ceive therefor shall become the property of the

ounty. The crucial inquiry therefore is to de- 
ermine what the legislature contemplated by the
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use of the words ‘ * by law. ’ ’ In other words wheth-
er the legislature contemplated the surrender of 
all fees received by the clerk, or only those re-
ceived by him under the laws of the State.

The clerk had received as the delegated agent 
of the Federal government certain fees under the 
acts of Congress for naturalization services per-
formed by him, and those he insists he is entitled 
to hold as his own since they are not received 
by him under the laws of the State, but under the 

10 * act of Congress. The act of 1906 was meant to 
change the public policy of the State with refer-
ence to the payment of its officials, by substitut-
ing a salary for the fees which up to that period 
had gone to the officer in payment for his services.

The mischief to be overcome therefore was the 
practical farming out of the State’s revenues to 
be exploited by the individual. But in accomplish-
ing this purpose can it be supposed that the leg-
islature was attempting to impose this State policy 

20 upon the Federal government, as a Federal policy, 
and thus legislate for Congress, or if it so con-
templated is it supposable that it could constitu-
tionally effectuate such legislation?

In order to so construe legislation of this char-
acter it must be clear that such was the legislative 
intent, and if the legislature had so intended we 
must assume that it would manifest its intent by 
language so clear as to leave no room for con-
struction.

In the absence of such a clear intent it is the 
30 reasonable assumption that the State in legislat-

ing had in mind conditions existing within its juris-
diction, and not within a jurisdiction specifical-
ly committed by the Federal constitution to Con-
gress, and over which the State could constitu-
tionally exercise no control or supervision in 
the absence of Federal legislation delegating the 
power. In performing this federal service the 
clerk is considered pro hac vice a federal and 
not a State agency, and it is not within the power
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of the State to vcontrol a Federal agency by 
legislation, where the subject matter of the power, 
as in this case, is a recognized constitutional de-
partment of the Federal government.

McCulloch v. Maryland, 4 Wheat., 316.
Gardner v. State, 110 Pac. Rep.
Eldridge v. Salt Lake City, 106 Pac. Rep.,

Statutes of other states containing language of 
similar import have received a construction of the 
highest Courts of those States, in-accordance with 
the proposition above stated.

Inhabitants of Hampden Co. ¿v. Morris 
Mass.

Eldredge v. Salt Lake City, supra.
We must assume therefore, that the legislature 

intended to pass a legal and not an unconstitutional 
act. The fees of the County Clerk were clearly 
within its power to control, but not so the fees 
of a Federal agency acting under an act of Con-
gress, passed in pursuance of the exclusive power 
delegated to it by Section 8, Art. 1 of the Federal 
Constitution. Therefore when the legislature in 
the act of 1906 provided that the fees be surren-
dered by the Clerk as quid pro quo for a substituted 
salary, it contemplated a change of State and not 

- n^e ^ eĉ eral policy in the payment of its 
officials; and when it provided that the fees to be 
surrendered were those received “ by law” and 
tor “ official acts or services” it contemplated the 
aw of the State of New Jersey, and not those fees 
received by the defendant under the laws of the 

nited States, in his capacity as an agent of the 
ederal government, acting under its laws, and 

governed in the performance of his duties and 
charges by the provisions of the Federal Statutes, 

the case of Rushworth v. The Judges of Hudson 
o., 58 N. J. L., does not militate against this con- 

c usion, since its only effect is to enunciate the 
principle that in regulating the procedure of its

10

20

30
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own Courts the legislature in no wise contravenes 
the constitutional provision regarding the enact-
ment by Congress of naturalization laws, the ad-
ministration of which is conceded by acts of Con-
gress to the State Courts.

The construction therefore given to the statute 
in question is that it was intended to change the 
State policy of remunerating officials for th.eir 
services as State officers, and was not intended to 
apply to fees received by such officers as compen-
sation for the discharge of duties performed by 
them as agencies of the Federal government.

This conclusion leads to a dismissal of the 
complaint.






