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WRIT OF CERTIORARI. 

NEw JEnSEY, to wit: 
State of New Jersey to Board of 

Public Utility Commissioners of New 
(L. s.) Jersey, GREETING, 

We being willing, for certain rea- 10 
sons, to be certified of an order made 

by the Board of Public Utility Commissioners ~f 
the State of New Jersey on January 7, 1926, di-
recting the Passaic Consolidated Water Com-
pany, a corporation of New Jersey, to r:efo~·m 
and rmvrite its books of account, to modify its 
eharges for depreciation, and to submit to the 
said Board an amended annual report for the 
vear 1924. 
· We do command you, that the said order so 20 made by the Board of Public Utility Commis-
sioners, together with all things touching and 
concerning the same, as fully and entirely as 
before you they remain, to our Justices of our 
Supreme Court of Judicature at Trenton on the 
first Tuesday of :May next, you certify and send, 
together with this writ, that therein may be do~e 
·what of right and according to the laws of tlus 
State should be done. 

WITNESS, WILLIAM S. GuMMERE, Chief Justice 30 
of our Supreme Court at Trenton, this 23rd d~y 
of February, nineteen hundred and twenty-s1x. 

EDWARD J. JCELLEHER, 
Clerk. 

OSBORNE, CORNISH & SCHECK, 
Attorne?S. 

vV?\L S. G U:\IJ\II:ERE, 
C. J. 40 
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RETURN TO WRIT. 

To the Honorable the Justices of the Supreme 
Court of Judicature of New Jersey: 

The Board of Public Utility Commissioners 
herewith sends to the Supreme Court of J udica-
ture of the State of New Jersey a certain Decision 
and Order made by said Board the seventh day 
of January, Nineteen Hundred and Twenty-six, 
together with all proceedings and matters touch-
ing and concerning the same, as fully and en-
tirely as before said Board they remain, as it is 
within commanded. 

IN WITNESS WHEREOF the seal of said Board is 
hereto affixed, and certified by the subscriber. 

A. N. BARBER, 
Secretary of the Board of 

Public Utility Commissioners of New Jersey. 

3 
Return to Wr ,it. 

STATE OF NEW JERSEY. 

BOARD OF PUBLIC u TILITY COMMISSIONERS, 

INSPECTOR'S REPORT. 

HSL 
HDW 10 

Board of Public Utility Commissioners. Re-
ceived April 4, 1925. 

Date April 2nd, 1925. 
Company: Passaic Consolidated Water Com-

pany. 
Nature: Fixed capital accounts set up on 

company's books. 
Place: Paterson, N. J. 

REMARKS. 
The Passaic Consolidated Water Company 

was incorporated on October 30th, 1923, being a 
consolidation of The Acquackanonk Water Com-
pany, The East Jersey Water Company, The 
Kearny Water Company, The Montclair Water 
Company, and The Passaic Water Company, 
which consolidation was approved by the Board 
under date of October 26th, 1923. 

20 

In the Board's decision approving the con- 3 0 
solidation it was shown that the valuation of all 
the properties of the constituent companies, 
namely, $11,500,000, found by the Board in its 
decision of March 27th, 1923, fixing the rates to 
be charged by these companies for water serv-
ices, was sufficient to support the capitalization 
of the company resulting from the merger and 
consolidation. This decision further stated that 
in view of the fact that the companies had ap-
pealed to the courts for a review of the Board's 4 o 
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value of used and useful property, it appeared 
preferable that the books of the consolidated 
company should be opened on the basis of the 
con_solidated book figures (presumably the his-
!oncal costs) with any proper necessary ad-
Jus~ments, '' and that the books be so continued 

10 until the legal proceedings are concluded at 
·which time any adjustment may be submitted 
to the Board for approval.'' 

As indicated by the company's annual report 
for the year 1923, its books were opened up on 
the basis above stated. Several months after the 
close of that year the Court of Errors and Ap-
peals ,handed ~own a decision sustaining the 
Board s. valuation of the company's property 
above given, and in a letter dated June 2nd, 1924 

2 0 fr~n:1 . the . Board's Chief Inspector, Bureau of 
U!1ht~es, 1n connection with the company's ap-
plication for approval of an issue of bonds it 
was . su~gested to the company that before 'its 
application was granted it should make the 
necess~ry adjustments on its books to bring 
same into conformity with the Board's valua-
tion ?f its property and the balance sheets be 
subrmtted reflecting said adjustments. In reply 
to t~at letter balance sheets were submitted 

30 show1ng the net worth of the company's prop-
erty on t~ree different bases, the last being the 
reproduction estimate at current prices the 
letter accompanying the balance sheets statino-
that the latter basis is the one "which the com~ 
pany has a right to insist shall be used in Fed-
eral tax questions and in condemnation suits 
and perhaps in other contro,·ersies involvin; 
values.'' 0 

At that time there wa no intimation that the 
40 company intended to use its estimate of the 
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Return to vVrit. 

present reproduction value as the basis for ad-
justing the entries in its fixed capital accounts, 
which adjustments it was understood would 
later be submitted to the Board for its approval 
in accordance with its decision of October 26th, 
1923. Nothing further was heard from the com-: 
pany in this matter until it recently filed its 1 O 
annual report for the year 1924, in which is con-: 
tained a corrected balance sheet as of December 
31st, 1923, showing total fixed capital on that 
date of more than twice the value of the com-
pany's property found by the Board in its de-
cisions above mentioned. On this balance sheet 
is the follm,ving note: 

'' After filing our report for two months 
ending Dec. 31, 1923, an appraisal was made 
of the properties as of Nov. 1, 1923 and book 20 
entries made giving effect to this appraisal, 
and an audit ·was also made as of Jan. 1, 
1924. After giving effect to appraisal and 
audit the following is a corrected Balance 
Sheet as of Jan. 1, 1924 and net changes 
shown for 1924 are based on these figures.'' 

From this it clearly appears that the com-
pany, without the Board's approval, has ad-
justed its fixed capital accounts in accordance 
"·ith a valuation of its property more than twice 3 O 
that found by the Board, completely ignoring 
the Board's recommendation in this matter given 
in its decision approving the consolidation by 
which the company was formed. In setting 
up its fixed capital ace.aunts in the manner in-
dicated in the company's 1924 report, it has also 
disregarded the instructions in this matter given 
in the uniform system of accounts prescribed by 
the Board for water utilities, ··which became ef-
fecti\·e on January 1st, 1913,- an<l remained in 40 
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effect until January 1, 1925, when it was super-
seded by a new system of accounts, effective on 
the latter date, under both of which systems of 
accounts it is specifically required that "all 
charges made to fixed capital or other property 
accounts with respect to any property acquired 

1 O on or after January 1st, 1913, shall be the actual 
cost of the property." 

20 

Respectfully submitted, 

PHILANDER BETTS, 
Chief Inspector, Bureau of Utilities. 

Investigation made by, 

HENRY s. LYON' 

Statistician & Accountant. 
A true copy 

EDw ARD J. KELLEHER, 

Clerk. 

April 8, 1925. 
In re-Fixed capital accounts set up on books 

of the Passaic Cons. Water Company. 

30 Mr. Walter W. Corrigan, Secy., 
Passaic Cons. Water Co. 
158 Ellison St., 
Paterson, New Jersey. 

Dear Sir: 
I send you herewith copy of report of the 

Board's Statistician and Accountant, which re-
fers to the above. This has been given considera-
tion by the Board and the Board instructs 
~e to inform you that it desires a representa-

40 hve of the Passaic Consolidated Water Com-
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pany to appear before it at its m_eeting to ?e 
held on Thursday, April 23rd, at its roo~s 1n 
the Globe Indemnity Building, 22 W ash1ngton 
Place, Newark, at 10 :45 A. M., at which time the 
matters referred to in the inspector's report 
will be heard. 

Very truly yours, 

B:R 
Enc. 

A true copy. 

EDw ARD J. KELLEHER, 

Clerk. 

A. N. Barber, 
Secretary. 
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PASSAIC CONSOLIDATED WATER 
COMPANY. 

General Office : 158 Ellison St. 
Paterson, N. J. 

Edmund Leb. Gardner, 
J o Chairman of the Board. 

Wm. R. Edwards, Genl. Supt. 
John H. Cook, President. 
A. W. Cuddeback, Vice-Prest. & Treas. 
"\.Valter W. Corrigan, Sec. & Asst. Treas. 

Telephone : Sherwood 2424 
Board of Public Utility Commissioners. Re-

ceived April 13, 1925. 

April 11, 1925. 
20 Board of Public Utility Commissioners, 

:Mr. A. N. Barber, Secretary, 
'1.1renton, N. J. 

Dear Sir: 
This ·will acknowledge the receipt of your 

communication of the 8th instant, in the matter 
of 

Fixed Capital ADcounts set up on the 
books of the Passaic Consolidated Water 
Company. 

30 We note that you have appointed Thursday, 
April 23d, 1925 at 10:45 A. M., at the Board's 
rooms in ewark for a hearing on this n1atter, 
and ·wish to advise you that this Company will 
have a repr esentative present at the said hearing. 

Yours very truly, 

40 

"\VALTER vV. CORRIGAN, 

A true copy, 
EDw ARD J. l(ELLEHEn. , 

Clerk. 

Secretary. 
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Opening. 

BOARD OF PUBLIC UTILITY 
COMMISSIONERS. 

Newark, N. J., Thursday, April 23rd, 1925. 

p ASSAIC CONSOLIDATED WATER 

COMPANY. Fixed Capital ac-
' counts set up on company s 

books. 

p ASSAI C CONSOLIDATED WATER 

COMPANY. Application for 
approval of issuance of $750,-
000, bonds. 

10 

Before Commissioner J. F. Autenreith, Esq., 20 
P resident. P. Betts, Esq., Senior Inspector. H. 
S. Lyon, Esq., Statistician. 

., 

For petitioner appea1·s Frederic .J. Faulks, 
Esq. 

}Ir. Faulks: "\Ve are here on two matters; 
one on notice from the Board raising some 
question as to the manner in which we keep our 
capital accounts. When the calendar was ~alled 
this morning I suggested that we woul~ hke to 30 have that matter laid over because I tlunk that 
we will get a long way to reaching a solution 
hy discussing it with :Mr. Lyon and Colon~! Betts 
and perhaps work it out without bothering t_he 
Board if we can take it up ,;vith the Board in-
formally. 

Commissioner Autenreith: .Mr. Lyon sug-
gests if we take the testimony on the secu1~ity 
issue we could dispose of the other by putting 
i t off to a dny or no day, whiC'hever was thought 

40 hcst. 
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Opening. 

Nir. Faulks: Yes. The other matter is this, 
and there is one part we are quite anxious to 
have disposed of today, if possible; this second 
matter is the application for leave to issue $750,-
000 more of our consolidated six per cent. mort-
gage bonds. The mortgage itself is authorized 

l O and was approved by the Board sometime ago. 
Under that authority we have heretofore issued 
$1,505,000 of those bonds out of a total of fifty 
million dollars provided for by the mortgage. ,v e want to issue $750,000 more of them to take 
care of our actual capital expenditures for 1924, 
which, after due allowance for depreciation, came 
to $162,647.98. Then we ,Yant to issue an addi-
tional amount to take care of certain capital ex-
penditures for 1925, a further sum of $558,000. 

20 Commissioner Autenreith: Anticipated capital 
improvements? 

Mr. Faulks: Yes; in part. I can explain just 
what they are, or the witness better do that but 

' among them are expenditures of $145,000 for 
the purchase of lands for a reservoir site and 
$275,000 for the actual construction of the reser-
voir no~ in construction on that site. 

The situation is this: That nmong the other 
municipalities that the applicant supplies in Pat-

3 0 er son and Passaic, Clifton and Garfield, our 
pumping station and filtering plant is located at 
Little Falls above Paterson and we have of 

' course, large mains running to those various 
municipalities. The situation is such that neither 
of those lines of mains (there being two in 
number) arc sufficient to take care of this en-
1~re territory and if anything should happen to 
either one of them the situation might there-
f ' ore, be rather serious. There is at present no 

40 reservoir or storage supply for any of those im-
portant municipalities. 
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Opening. 

Vv e have entered into a contract with the 
Highland Water Company to purchase a tract of 
land of one hundred thirty-five acres located al-
most entirely in the Borough of West Paterson, 
a small part of it being in the City of Paterson 
proper, and have agreed to pay them for that 
property $145,000. There is an additional term 10 
of the purchase that we shall furnish the High-
land Water Company with certain water. 

The reason for that is this: They only have 
on this site a reservoir which, of course, they 
will no longer be able to use, if and when this 
sale goes through. vVe have below that reser-
voir and below the property we are buying from 
them, another reservoir which is fed from this 
upper reservoir. This upper reservoir is neither 
properly located nor sufficiently large for our 
large needs. vV e are proposing to build and in 
fact, have already, although we haven't taken 
title to this property, started the construction of 
the reservoir on the property that will hold sixty 
million gallons and that will be a supply for ap-
proximately three days for these municipalities 
in case auything should ever happen to our 
present pumping or distributing service. 

You can readily see the importance of that. 
\Ve feel that cities the size of Paterson and 
Passaic, to say nothing of these other cities, 
should not be left without a reservoir storage or 
supply facilities. 

.Mr. Cook, the president of our company, has 
been familiar with this property a long while 
and knows its value, knows that the Highland 
vVater Company has no need for it and our need 
for it is great; that the price we are proposing 
to pay for it is the full, fair price. I would like 
to call him to testify to the details of that pro-
poseu purchase. 

20 
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John H. Cook, direct. 

We have given the Highland Water Company 
notice of this hearing today and I think they are 
not represented. 

JOHN H. COOK, sworn on behalf of Passaic 
Consolidated Water Company. 

Direct examination by Mr. Faulks. 

Q Where do you reside, Mr. Cook 1 A Pas-
saic, New Jersey. 

Q Are you connected with the Passaic Con-
solidated Water Company, the applicant in this 
matter 1 A I am the president of it. 

Q You devote your entire business time to 
the affairs of this company 1 A Not all of ii, 
no, sir; but a great part of it. 20 

Q How familiar are you with its business 
matters and the customers it supplies with 
water1 A I have been familiar with the affairs 
of the Passaic Consolidated Water Company 
ever su1ce the consolidation and I have been 
familiar with the affairs of its predecessors for, 
oh, at least twenty or twenty-five years last 
past. 

Q When was this Passaic Consolidated Water 
Company formed 1 A In, I think, October 30 30 1923. ' 

Q How was it formed~ A It was formed by 
the consolidation of five water companies the 
Passaic, the Acquackanonk, the East J :rsey 
Montclair and Kearny vVater Companies. · ' 

Q Was such a consolidation approved bv the 
Board 1 A It was. · 

Q I show you what purports to be a cou-
solidation agreement or charter of the Passaic 
Consolidated Water Company (handing witness 

40 paper) and ask you if that is a copy of the com-

13 
John H. Cook, direct. 

pany's charter1 A That is a copy of an agree-
ment between the companies in respect to the 
consolidation of the company. 

~Ir. Faulks: That being on file I don't 
suppose you care to have it marked. 

Commissioner Autenreith: No; we have lO 
a copy of that. 

Q The cmnpanies named in this charter, other 
than the Passaic Consolidated Water Company, 
are those you have just mentioned and which 
were merged into it 1 A Yes, sir. . 

Q What territories does this Passaic Consoli-
dated Water Company supply 1 A It supplies 
about a dozen municipalities in northern New 
Jersey; Paterson, Passaic, the Town of Bloom- 20 
field Kearny Harrison East Newark:, Nutley 

' ' ' and occasionally supplies some water to :Mont-
clair under a standby agreement and is supply-
ing some water to the City of Garfield and sup-
plies water to the City of Bayonne and the 
Borough of Totowa; I think I have mentioned 
them all no-w. 

Q Does it furnish all the water that is sup-
plied in Passaic, Paterson, Clifton and Garfield 1 
A It does. Garfield has a supply of its own 30 but it has been insufficient for its needs for a 
considerable period. We have supplied them a 
greater or less quantity of water for, I should 
say, possibly the last two years. 

Q From where does the supply come that is 
furnished to these last-mentioned nnu1icipaliiies 
and how does it reach them~ A There are two 
lines of pipe that proceed from the Little Falls 
filter plant and pumping station. One is a forty-
two-inch pipe that goes do,vn what was formerly 
known as the Little Falls Turnpike directly from 40 
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John 11. Cook, cl-irect. 

Paterson and the fifty-one-inch pipe that goes 
from the Little Falls plant and proceeds down 
through to the south and east and supplies the 
towns of, or the communities, rather, of Pater-
son, Passaic and Clifton from the fifty-one -inch 
pipe at a place in the Town of Bloomfield. This 

10 connection is a thirty-inch pipe that proceeds 
over through Clifton and joins the distribution 
system in the City of Passaic. 

For ~xample, under ordinary circumstances 
the water flows down through the forty-two-inch 
pipe to Paterson and is supplemented at Pas-
sa~c, ":hich is the lower end, so to speak, by this 
thirty-inch pipe and there is a connection into 
the lower end of Passaic. So if something hap-
pened in Paterson water may come up from 

~O t~e thirty-inch high-pressure pipe connecting 
with the fifty-one-inch in turn from the lower 
end. Or in the event of trouble in the other di-
rection water may come down the forty-two-inch 
pipe from Little Falls. 

The situation has been in the last few years 
that their production during the time where there 
was draught in Paterson, Passaic and Clifton 
was so great that we were compelled to pass 
water across between the fifty-oue-inch and the 

30 present pipe close or nearby the Little Falls 
pumping station and Little Falls Turnpike and 
supplement the supply into the forty-two-inch 
pipe from the fifty-one-inch pipe. \Ve had no 
storage dil_'ectly in connection with the City of 
Paterson, Passaic or Clifton. The only possible 
storage we had was to take water from onr 
Great Notch reservoir from the fifty-one-inch 
pipe . and pass it over, as I said before to the 
forty-two-inch pipe at Little Falls Tun;pike at 
the place we call the cross-over, which just meau~ 

40 a connection between those pipes. 

15 
John II. Cook, dfrect. 

Q If anything should happen to any of these 
large pipes you have mentioned; what effect 
would that have on the supply of a. sufficient 
amount of water 1 A Well, at the present time, 
if any serious accident happened to the forty-
two-inch Paterson pipe it would cripple the whole 
situation there; or in the event of an accident 
happening to the thirty-inch connection with the 
fifty-one-inch pipe at the lower end it would have 
the same effect, although probably not in such 
a great degree. This proposed reservoir is 
close to Paterson and is on what is ordinarily 
known as Garrett Mountain which, as most 
people know, is a high spot or cliff that over-
looks Paterson. 

Q Then, as I understand your evidence, 
neither one of these large mains which you refer 
to is in itself sufficient to take care of the needs of 
that locality if the other main should be out of 
commission? A That is right. 

Q ,vhat storage or reservoir supply have you 
now to these municipalities? A Well, we have 
about a hundred fifty-two million gallons of 
water stored in ,vhat we call the Great Notch 
reservoir, and then we are fortunately connected 
in such a way with Newark pipes that there are 
times when N mvark could assist us in the case 
of a calamity and we could assist Newark, be-
eause the water in both of those pipes is just 
about the same pressure, about the same eleva-
tion. This reservoir which we hope to build, 
propose to build, will add about sixty million 
gallons of water which will be directly, you may 
say, in Paterson itseH and will enable us to 
operate much more satisfactorily than we now 
do because there are times during the day when 
the draught is very heavy from the Little Falls 
pumping station an<l then periods during the 
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John H. Cook, direct. 

night when the draught is comparatively light; 
that causes an irregular operation of the filter 
plant and pump. 

Commissioner Autenreith: In your opin-
ion that reservoir is necessary in the future 
to render a reasonably safe and adequate 
service to these municipalities? 

vVitness: It is so, yes, sir. 

Q Is this allegation of the application cor-
rect; that the present system of approach 
through Passaic at the present there is no 
reserve supply for that territory and the pro-
posed reservoir ·will be sufficient for practicall~ · 
three days' supply for this territory and will in 
addition equalize the pumping and effect a con-
siderable saving in that respect? A It will, 
yes, sir. 

Q Are those allegations correct 0? A Yes , 
SU. 

Q I-laving that situation in mind and tho 
necessity for meeting it, what has the company 
done? A The company availed itself of the 
services of a prominent and well known hy-
draulic engineer, J\llr. "\Viggins, and he in collab-
oration with our Mr. Cuddeback, who is the 
engineer and superintendent, as well as the 
vice-president of the company, gave this matter 
a great deal of study some months ago and 
looked over the territory that was in any wav 
available for the building of a reservoir such a·s 
was needed for this section. And they finally 
selected this property of the Highland ""\Vate~· 
Company on Garrett Mountain as being the most 
desirable location for a reservoir and the most 
economical rese1·voir for the company to build 

40 that was anywhere in the vicinity. 

17 
John H. Cook, direct. 

Q As a result of such investigations did they 
reach a conclusion? A We made a conclusion to 
purchase this property which is shown on the 
blue-print before you of the Highland ,Vater 
Company. 

Q Is this paper between the Highland Water 
Company and the Passaic Consolidated vVater 
Company entitled '' Contract for sale of upper 
reservoir property" the contract to which you 
refer ? A Yes, sir. 

Q Is there a true copy of it attached to the 
petition in this matter 0? A Yes, sir. 

Q That contract I note, Mr. Cook, is dated 
January 29th, 1925, and calls for the transfer 
and closing of title on February 2nd, 1925. Has 
the title actually been closed? A It has not, 
due to the difficulties that arose in respect to iho 
search of the property, ·which I believe now has 
all been cleared up. 

Q Is the consideration that the Passaic Co1n-
pany proposes to pay the Highland Water Com-
pany for this property correctly set forth in this 
vetition ? A It is. 

Q I moan, in this contract? A It is. 
(~ Is it contained in tho 3rd and 4th sections 

of that contract? A It is. 
Q Now, I show you a blue-print (handing wit-

ness blue-print) and ask you to point to the 
Board where the property described in that con-
tract is located and the necessity for its acquisi-
tion by this company as well as the bearing its 
sale ·will have on the Highland ""\Yater Compan: ·· 
A This area that is shown in the lighter color 
on this blue-print, which is marked IL ,r. Com-
pany and front a part of it, on New street; it is 
in the Borough of ,Nest Paterson, almost of all 
of it, and iR on the top of Garrett :Mountain and 
is, a part of the property is on the edge of the 
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John H. Cook, direct. 

bluff which runs along parallel with Valley Road 
to Montclair; contains about one hundred thirty-
fi~e acres and is a part of the property of the 
Highland ,Vater Company that is shown on this 
map. 

Q The part they have contracted to sell to 
you is all that is shown in the shaded color on 
~he map. A South and east of New street. This 
.1s New street ( indicating on map) ; this is south 
and east of New street. 

Q Down at the extreme left-hand corner of 
the map are two parallel lines shown in shaded 

1 color; are they part of the property 1 A They 
are part of the property. 
. Q So ?ou, in fact, get all of the property that 
1s shown 1n the lighter shaded color on the map, 
do you not 1 A ,Ve do, except that part that is 
north of New street. ,Ve have acquired some 
property north of New street but only a small 
area that ·we needed for our dam or some chano·e 
of the roadways. 0 

Q .~ 1hat is at present located on the property 
that 1s proposed to be acquired by your com-
pany 1 A There is, I think, perhaps one or two 
small h_ouses and the principal tl1ing is a small 
reserv?1r, that belongs or did belong in fact to 
the Highland Water Company That · . reservoir 
was a storage reservoir and supplied water 
thr~ugh a plu~, which is shown on the map by 
an irregular hne, to another reservoir on the 
property which still belongs to them, which is 
north o! N e1vv street. And they used that upper 
reserv?H, so called, in the summer season to 
replenish water to the lmver reservoir. 

Q "~here do you propose to construct this 
reservoir on this property that is acquired b,· 
your company? A Off this tract that is souti 1 
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and east of New street and is below this small 
reservoir that is shown as the Highland Water 
Company. 

Q Why don't you use the site of this old and 
small reservoir 1 A For this reason, that in 
order to utilize that reservoir we would have to 
reinforce it to some extent and the elevation lO 
would be about twenty-five or thirty feet higher 
than is necessary or desirable for our purposes, 
which would put a constant burden on the pump-
ing plant at Little Falls to push that ,vater to 
twent~'-five or thirty feet. 

Q Is that present small reservoir sufficient 
for storage purposes for your company, in any 
event 1 A :N" o. It is too small anyway. It is 
about one-tenth of the size of the reservoir which 
we propose. 20 

Q What would be the capacity of this pro-
posed reservoir 1 A Sixty million gallons of 
water. 

Q When that reservoir has been built how 
will the \\·ater ·which rises and flows on this 
property continue to reach the lower reservoir 
of the Highland ,Vater Company1 A We arc 
at the present time building what we call di-
version ditches which will carry water from this 
upper reservoir of the Highland Water Com- 3 o 
pany and pass it around our reservoir. We will 
be compelled to protect our reservoir from any 
possible surface water that comes on to this 
Barber property and this water that comes on 
this territory will pass around the reservoir which 
we will build and proceed down the plug belm\· 
our reservoir, just as it did before, to the lower 
reservoir of the Highland Water Company. 

Q So that most of that surface water will 
reach your new reservoir? A ,Vill reach our 
new reserYoir, \\·ill get into our new reservoir. 40 
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Q vVhat do you know about the value of this 
pro_perty, Mr. Cook? A When we began to nc-
gotia te f?~ it the Highland Water Company had 
a propos1t10n and a partial contract to sell that 
pro~erty to some pleasure company or some 
parties of that kind and the City of Paterson was 

IO also considering the purchase of it for a play-
ground or pleasure park, something of that kind. 
The price which was, in a sense, when agreed 
upon between the Highland Water Company and 
the proposed purchaser, was the price which they 
named to us when we intervievved them in re-
spect to this purchase. 

Q . Ar ·e you familiar with the values of prop-
erty 1n that vicinity as a result of the properties 
that your company has acquired at other sales 7 

20 A I am not particularly familiar with the value 
of property in that vicinity but I do know that 
some of the purchases ,ve have made, the cost 
per acre V11 flS quite like the cost per acre for this 
property. This property was held by the High-
land Water Company as a valuable property 
because the city had talked about purchasing it 
f~r this pleasure park and these men had a sort 
of contract to purchase it from the Highland 
Water Company. The way I know that is we 

30 ll~d to wait, when the~1 made their agreement 
,,rith us, until the time elapsed when the other 
party was going to purchase property, 

Q From your knowledge of this ;roperty are 
~ou or _not. able to state whether the considera-
tion wluch 1s to be received for it by the High-
land Water Company is the full and fair value 
of the property 7 A I believe it is. I believe 
under all these rircumstances I would say it was. 
a good and sufficient sum to pa~r them 

0

for thi 
40 property. 
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Q You have said for reasonable necessities 
of the municipalities to which this company sup-
plies water in that part of New Jersey the ac-
quisition of this property and the construction 
of the proposed reservoir is necessary and to 
their interest. A It is. 

Q Have you actually started the construction 10 
of that reservoir? A We have, and we have al-
ready spent about forty thousand dollars, which 
includes the five thousand dollars that we paid 
down on this agreement to buy the property. 

Q You have paid five thousand dollars of the 
agreed purchase price? A We have. 

Q Will you or will :M:r. Cuddeback testify as 
to the cost of the construction of this reservoir 
when completed? A Why, Mr. Cuddeback has 
followed that thing up very closely and he c.an 2 o 
better testify in respect to the cost of the con-
struction of the reservoir that I can. 

Q Then I will ask you to deal with the 
capital expenditures made by the company dur-
ing 1924 and which you now ask to have capital-
ized; are you familiar with those? A I am. 

Q Show on schedule 1 of the petition. A 
They are shown there and the details are given 
rather completely in the annual report to the 
Public Utility Commission, which has already 30 
been filed, and the inspector of the Commission 
has visited our works and had observed to a 
greater or less extent and assisted in checking 
up these expenditures. 

Q Have they or not in fact all actually been 
made? A They have been. 

Q Were they made during 1924? A They 
were. 

Q Were they all for capital expenditures? A 
They were. 40 
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Q Without taking too much time state the 
nature of them by reference to this schedule 1. 
A These water diversion rights were part of a 
tag-end of some -condemnation proceedings which 
we were compelled to bring against the W eid-
mann and National Silk Dyeing Companies in 

10 Paterson for diversion rights against their prop-
erties along the river. That involved some-

Q That amount received and the actual 
amount paid them in such condemnation pro-
ceedings 1 A It does. That sum of $984 is in 
connection with the filters for grading about the 
filter plant. When this addition to our filter 
plant was made in 1918 we were burning coal at 
that time and the accumulation of ashes on the 
embankments about that addition to the filter 

~O plant were left with the idea that we should fill 
up that embankment from our ashes from the 
plant. And that thing dragged along to some 
degree because for the last two years or so we 
have burned oil almost exclusively in that plant 
and we have had less ashes for these embank-
ments and the grading has sort of dragged along. 
But we do from time to time grade with our 
men and teams, to keep them employed and . to 
finally complete this grading, which I think is 

30 now pretty nearly completed. 
In this chemical treatment at the plant, we 

put in some new cross cells that manufacture 
chlorine from a solution of common salt. vV e 
make a great deal of our own chlorine there 

' which is used in the sterilization of the water. 
We have also chlorine we purchase, but we make 
a good part of our chlorine there and this in-
volves some cells for that manufacture. 

Around the ground io the pumping sLa-
40 tion-
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Commissioner Autenreith: You needn't 
go into all the items in detail. 

Witness: I shouldn't say so. 
Commissioner Autenreith: The money 

,vas actually expended. 
Witness: Yes, sir. 

Q In your opinion it is all necessary. for the 
proper and ordinary conduct of the business of 
the company1 A They were. 

Q Shall I take up with you the matter of the 
proposed expenditures for 1925, actual ?r pro-
posed 1 A you better take the~ up wi th Mr. 
Cuddeback because he has been in close touch 
with it and helped to make up these figures. 

Q Will you be good enough to tell u~ what 
disposition you can make of the boi:ds vv~i?h ai:e 
sought to be authorized under this petition if 
the application is granted by the Board 1 A I 
have a sales arrangement with the New J ers:y 
General Securities Company whereby they will 
agree to take these bonds at par if their issuance 
is approved by the Commission. 

Q They are six per cent. bonds '? A They 
are six per cent. bonds. 

Q They will take them at par 1 A They will 
take them at par. 

:Mr. Faulks: I don't think ihere is any-
thing else. . 

Commissioner Autenreith: There is a 
criticism in the report made by the inspector. 
I think we might as well clear it up. . I 
think :Mr. Cook will probably know about it. 
Your outstanding capital stock is three and 
a half million f 

vVitness: Yes. 

10 

30 

40 
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Commissioner Autenreith: Your bonds 
are $7,939,0001 

Witness: Well, that is just about the 
figure; almost eight million. 

Commissioner Autenreith: Almost eight 
million 1 

,iVitness: Yes, sir. 
Commissioner Autenreith: I understand 

from this memoranda here that you took the 
Board's valuation of $11,500,00 in the con-
solidation of the companies as the value 
of the properties. 

Witness: Well, I don't think that-what 
I mean is this: vVhen we effected that con-
solidation or when it was finally effected we 
started with a new set of books and we had 
a _valuation of the properties made by Mr. 
Nicholas S. Hill in order that we might 
start ?ur books with the proper figure rep-
resenting the value of our property. We 
considered that the figure that had been 
placed on it by the Commission did not in-
clude all our property and was made purely 
for the purpose of fixing rates. 

Commissioner Autenreith: I understood 
~t the previous application for a security 
issue before this Board you adopted for 
the purpose of that issue the eleven and a 
half million dollar valuation. 

Witness: When we asked for the issu-
ance of those securities I think the total 
amount of stock and bonds that were is-
sued ·was based on that eleven and a half 
million of which you spoke. 

Commissioner Autenreith: You see the 
point I am getting at is this: Since 'then 
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you, of course, have a certain amount of 
capital investment but you have sold the 
Montclair property, unless something hap-
pened to make up those adjustments ap-
parently there would be no assets to issue 
any more securities against. 

Witness: The way I see it is this: We 
are asking the Board to approve the issu-
ance of bonds to take care of expenditures, 
capital expenditures that have already been 
made and capital expenditures that vve pro-
pose to make within the next year; as I 
understand it, or within this year, as I 
understand it; we may not, unless with the 
Board's permission, issue these bonds until 
we need some money for this purpose. 

Commissioner Autenreith: You would 
still be overcapitalized by this amount, per-
haps more than this amount, unless some ad-
justment was made to take care of the 
1'1ontclair property; for the same reason, I 
suppose, that you did not retire a certain 
amount of securities against that. 

Witness: What might be the fact-
Commissioner Autenreith: I think the 

proof ought to be offered to justify what the 
situation is. 

1'[r. Faulk : You mean, 111 regard i.o 
present value 1 

Commissioner Autenreith: So that I can 
see if this issue which you now ask for 1s 
granted that the total property now on hand 
would reasonably represent the value of the 
total amount of securities outstanding. 

:ML Betts: I think the testimony ought 

10 

20 

30 
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]0 

20 

30 

40 

·26 
John II. Cook, dfrect. 

the proceeds obtained from the Montclair 
property. That is the point. 

Mr. Faulks: There is no reason why that 
shouldn't appear on the record · if. you know 
·t ' 1 . 

Witness: It does appear io a certain ex-
tent here on page five, at the bottom of the 
page. It distinctly states that dividends of 
thirty-four and twenty-eight five seventy-one 
was declared from the proceeds of the sale 
of the property formerly of the Montclair 
Water Company. 

Mr. Betts: Were all the proceeds dis-
tributed f 

Witness: No. For that purpose we got 
on~ million seven hundred thousand dollars 
which was, I think, almost twice what the 
valuation that had been placed on that prop-
erty, as near as we could determine it that 
had been placed on that property b~ the 
Board. Of that one million seven hundred 
thousand dollars the town assumed five hun-
d~ed thousand dollars of bonds, which left 
with us one million hvo hundred thousand 
dollars in cash. We finally declared that out 
as. a dividend to the stockholders of the Pas-
saic Consolidated Water Company. 

lVIr. Betts: How much stock was there of 
the Montclair Water Company? 

Witness: That stock of the Montclair 
Wat~r Company went into the consolidation 
and it has never been distributed, of course 
because the Montclair Water Company has 
gone out of existence and there is no more 
·tock of the l\1ontclair Water Company. 
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lVIr. Betts: But the equivalent is now out-
standing as the stock of the Passaic Con-
solidated Water Company f 

Witness: The mortgage, or at least, the 
amount of stock issued and bonds issued I 
think just about represented eleven and a 10 
half million dollars at the time the Board 
approved the issuance of the stock and 
bonds at the time of the consolidation. 

Commissioner Autenreith: Now, if you 
take out of your valuation the approximate 
value the Board found on the Montclair 
property it would still leave outstanding the 
securities that were then outstanding and 
you will run over the line in this issue. 

Witness: We had about five hundrell 2 o 
thousand dollars, as I remember, of capital 
of the Montclair Water Company, although 
1 am not quite sure; the capital stock of the 
old Montclair Water Company was five hun-
dred thousand dollars. 

lVlr. Betts: It is just about that amount. 
The capital account was not readjusted and 
the one million two hundred thousand dol-
lars came into the treasury of the Consoli-
dated Water Company. ~O 

vVitness: I see what you mean. 
:Mr. Faulks: Isn't this the situation: The 

Board fixed for rate purposes, and perhap8 
for purposes of approving this mortgage 
and the earlier issuance of bonds thereunder, 
a valuation of eleven million five hundred 
thousand dollars. It is my recollection ( I 
may be wrong about this) in that valuation 
the property of the :Montclair vVater Com-
pany was included at one million one hun- 40 
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dred thousand dollars. Is that not more 
than that amount1 

Witness: Somewhat less than that I 
think. 

Mr. Faulks: Somew11at less than that. 
vVe realized, as Mr. Cook has said, nearly 
twice the value placed by the Board on that 
property. And therefore, after having dis-
tributed to our stockholders one million two 
hundred thousand dollars we still have left 

I 

ample capital for the purpose of this appli-
cation. If we had only realized from the 
Montclair sale the amount that the Board 
valued that property under the rate case 
and distributed all of the amount realized to 
our stockholders, it would seem to me there 
might be some question about it. But where 
we have one million seven hundred thou-
sand dollars and only distributed one mil-
lion two hundred thousand dollars it seems 
to me there is ample property left to justify 
the issuance of these proposed bonds. Cer-
tainly, up to the amount that is needed to 
pay for this property. 

(Discussion.) 
Witness: The only reason we have gone 

ahead and worked on this reservoir is that 
we hope to complete it this season. In order 
to do that we must make hay while the sun 
shines. 

Commissioner Autenreith: The approval 
of the sale of the Highland Water Com~ 
pany need not necessarily wait on the rest 
of this issue. 

Mr. Lyon calls my attention to the fact 
that the amount involved in the sale of the 
Highland Water Company could be ap 4 
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proved, in any event, because it would still 
leave sufficient to dispose of the other ques-
tion involved in the balance of the issue. I 
thought you might complete your proof on 
that and then we will take it up afterwards. 

A. W. CUDDEBACK :, sworn on behalf of peti-
tioner. 

Direct exan'//ination by Mr. Faulks. 

Q Where do you live f A Paterson. 
Q What position do you hold with the Pas-

saic Consolidated Water Company1 A I am 

10 

its vice-president and engineer. 2 o 
Q How long have you been connected with 

"the company and its predecessors that were 
merged into it on October, 19231 A About 
twenty-seven years. 

Q· You are familiar with the company's prop-
erties 1 A I am very familiar with them. 

Q Without going into details, what is the 
situation with regard to the necessity for the 
proposed storage reservoir with a capacity of 
approximately sixty million gallons on the prop- 30 
ert y contracted to be bought from the Highlan_d 
Water Company1 A Formerly the Passaic 
1Vater Company had a service, a so so called 
service reservoir within the city limits of Pater-
son up to a capacity of about thirty million 
gallons; but the constant demands for increased 
pressure have put these reservoirs out of com-
mission; they are too low to supply the territory. 
It is not safe to operate a water supply to com-
munities like Paterson, Passaic and Clifton un - 40 
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!ess the continuity of service is guaranteed, with-
in reason. 

Commissioner Autenreith: I don't . think 
you need any more proof on the necessity 
for this. 

Q Are you familiar with the property that is 
covered by this contract? A I am, yes, sir. 

Q Is it necessary for the purpose of the con-
struction of that reservoir? A It is necessary, 
yes. 

Q What have you to say as to whether or not 
if this contract is consummated the Highland 
Water Company is receiving the full and fafr 
price? A They will receive a full, fair price in 

o my opinion. 
Ql Turning to your capital expenditures. In 

the first place, what have you to say of the prob-
able · or certain cost of the reservoir now in proc-
ess of construction on this property there. A 
I estimated it at two hundred seventy-five thou-
sand dollars · beyond the cost of the land. A 
very careful estimate has been made of that. 

Q Are you familiar with the amounts that 
,vere expended during- 1924, as shown in schedule 

3 O one and testified to by ~fr. Cook? A I am. I 
have been in charge of the expenditures. 

Q Were they all actually expended as shown? 
A They were. 

Q Turn to schedule two, please, which is the 
one that has to do vvith this effected or pro-
posed capital expenditures during 1924. A i:rhe 
first item, thirty-eight thousand dollars, 1s our 
pipe inventory as of January 1st. 

Q Actually on hand at that time. A Actu -
40 ally on hand at that time. 

.31 

A. TV. Citddeback, direct. 

Q Has the fifty thousand dollars mentioned 
as being under contract to purchase been actu-
ally ordered on the contract? A Yes, and part 
of the pipe delivered. The item of seventy-five 
thousand dollars is an estimate of the cost of 
laying the pipes, included in the two items above, 
an<l which will be laid during the coming year. 
The items following are estimates of the amount 
we will spend on those items, setting meters, 
service pipe and hydrants. 

In miscellaneous construction we take care of 
various items that usually occur, always occur, 
as a matter of fact, and they are illustrated in 
the previous years' experience. 

Q vVhat is your last item, cost of office build-
ing, Prospect street? A That is a building we 
purchased recently in Passaic which we have oc-
cupied as an office for a number of years and 
which we could not secure for less. 
· Q All the items shown in both of these sehed-
ules are necessary and proper expenditures of 
the company? A They are. 
· Q And for the purposes that are indicated? 
A Yes. 

:Mr. Faulks: I think that is all. 

10 

20 

Commissioner Autenreith: There is Col- 30 
onel Betts' report (handing counsel report) ; 
you might read that over. Mr. Lyon has 
some criticism in regard to the question of 
capitalization. 

(~latter taken into conference.) 

40 
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P1'oceedings of November 20, 1925. 

BOARD OF PUBLIC UTILITY 
COMMISSIONERS. 

Newark, N. J., Thursday, Nov. 20th, 1925. 

.J O Further hearing in the matter 
of fixed capital accounts on 
the books of the Passaic Cou-
solida ted Water Company. 

20 

Before the following Commissioners: Jos. F. 
Autenreith, Esq., President. F. W. Gnichtel, 
Esq., and Charles Browne, Esq. 

For petitioner appear: Harry V. Osborne, 
Esq., and Frederic J. Faulks, Esq. 

Mr. Osborne: We expected to be ready today, 
in fact, if it was really necessary we could be, 
but Mr. Faulks has been away three weeks for 
his health and just arrived this morning. I had 
a very short interview with him. If there is no 
objection I would like now to ask that this go 
over one more week. 

Commissioner Autenreith: '11hat is Thanks-
g1v1ng. 

30 Mr. Osborne: Whatever day you say. 

40 

Commissioner Autenreith: December 3d. This 
hearing is largely on the Board's request to com-
ply with its rules. 

Nir. Faulks: I think we can put in our proof 
in a very short time that day. 

N!r. Osborne: It is just because of our in-
ability to get together because of Mr. Faulks' 
absence. 

A true copy. 
EDWARD J. l(ELLEHER, 

Clerk. 
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Commissioner Autenreith: There 1s no ob-
jection to the adjournment. 

Nir. Osborne: Two weeks 1 
Commissioner Autenreith: December 3d. 

(Adjourned until Thursday, December 3d, 
1925 at the Globe Indemnity Bldg., Newark, 10 ' N. J., at 11 o'clock A. M.) 

A true copy. 
Enw ARD J. KELLEHER, 

Clerk. 

Newark, N. J., Thursday, December 10, 1925. 

NATHANIEL SOFMAN, sworn on behalf of 20 
Board of Public Utility Co·mmissioners. 

Direct examination by Mr. Queen. 

Q Aro you connected with the Board of Pub-
lic U-tilitv Com1nissioners 1 A Yes, sir. 

Q In• ' what ,capacity1 A Chief statistician 
and accountant. 

Q How long have you been connected with 
the Board 1 A Since 1911. 30 

Q And how long in the capacity in which you 
are now employed 1 A I was assistant until 
August 1, 1925, and since that time I have been 
chief of the department. 

Q Will you state briefly your qualificat~ons 
for the duties which you are now perform1ng1 
A Graduate of Barringer High School; attended 
New York University Sehool of Finance and Ac-
counts New York University Law School; certi-
fied p~blic accountant; registered municipal ac- 4 0 
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countant; and I have been engaged in this kind 
of work for fifteen years. 

Q Has the Board of Public Utility Commis-
sioners adopted a uniform system of accounts 
for water utilities 1 A Yes, sir. 

10 Q _ When was that uniform system of accounts 
effected, when did it become effective t A The 
first system went into effect January 1 1913 and 
has since been revised as of January 1: 1925: 

20 

30 

40 

Have you the pamphlets showing those 
un1f orm systems of accounts 1 A Yes, sir. 

Q Will you produce them please. A ( Com-
plies.) 

Q Is this pamphlet ·which I sho-w you the uni-
form system of accounts? 

_M~. Osborne: May we shorten this by ad-
mitting that there is a uniform system of 
accounts effective January 1, 1925, and that 
certain paragraphs of it are pertinent to this 
issue, and if you will indicate what para-
graphs they are we won't have to encum-
ber this record with a lot of testimony. 

Mr. Queen: I want to have the uniform 
system of accounts effective January 1 1913 
marked in evidence, and also the u~if or~ 
system of accounts effective J a.nuary 1 1925 

. n1arked in evidence, in order that w~ ma; 
1·efer to them later in the examination. 

Mr. Osborne: What is the pertinency of 
the old one 1 It is superseded by the later 
one, is it not 1 

:Mr. Queen: The first one was effective 
at the time of the consolidation of these 
companies, and the one in effect January 
1, 1925 was not then effective. 
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Commissioner Autenreith: There is no 
objection to admitting them, I suppose, so 
far as those portions of them that may be 
pertinent to this inquiry 1 

:Mr. Faulks: I think it ought to be un-
derstood, prior to the admission, that coun- 10 sel will call the attention of the Board to 
such parts of these pamphlets as he claims 
are pertinent to any issue involved, and that 
those should be the only parts that will be 
printed in case of an appeal. 

Com1nissioner Autenreith: I think there 
is no objection to that. 

l\1r. Queen: No objection, no, sir. 
Commissioner Autenreith: Of course, any 

matters contained in these pamphlets that 20 
are not material to this question, are imma-
terial so far as this record is concerned. 

' Mr. Queen: I offer such parts of the. uni-
form system of accounts as may be pertinent 
to this question. 

Mr. Faulks: And brought to the atten-
tion of the Board. 

Mr. Q(Ueen: That will develop as we go 
through the examination. 

Commiss:ioner Autenreith: The witness 
may indicate the sections, and the section8 
not· indicated by the witness, so far as their 
contents are concerned, will not be pertinent. 

Q (By l\!Ir. Queen.) Mr. Sofman, does the uni-
form system of accounts for water utilities con-
form in any respect to the system adopted or 
approved by the Interstate Comn1erce Commis-
sion of the United States "? A In a general way, 
yes. 

nuo 

40 
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Mr. Faulks : I don't think that is a proper 
question. It calls for an opinion of the 
witness. 

Commissioner Autenreith: It doesn't ap-
pear that the witness has any knowledge as 
yet of the Interstate Commerce Commis -
sion's system of accounts. 

Mr. Faulks: No. 
Mr. Osborne: vVhy can't we put in the 

uniform system of accounts and then leave 
it for the Board to determine the extent of 
the conformation and whether it does con-
form 1 

Commissioner Autenreith: Are we going 
to have any evidence of the uniform systen1 
of accounts of the Interstate Commerce 
Commission f 

Mr. Osborne: I assume they must follow 
it up by that, if this is competent. This 
would only be competent in the event of that 
going in, in any case. This is only the wit-
ness' opinion. 

Commissioner Autenreith: o doubt 
about that, except that we think the witness 
is qualified as an expert to express some 
opinion on the subject. 

Mr. Osborne: I think the mixing of the 
uniform system here and in the Interstate 
Commerce Commission has no basis. All 
they have to do is to offer certain sections. 

Commissioner Autenreith: Don't you 
think that this witness is qualified as an ex-
pert to state that in his opinion one con-
forms to the other 1 

Mr. Osborne: He may be qualified, but 
I can't see that it is competent to this issue. 
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·Commissioner Autenreith: I think your 
objection is well taken as to the fac~ that 
there is no evidence as yet that he 1s ac-
quainted with the Interstate Cornmerce 
Commission system. 

Mr. Queen: That was merely an intr_o-
10 ductory question. I am going to ask the wit-

ness to produce the uniform system of ac-
counts as adopted by the Interstate Com-
merce Commission. 

Q (By Mr. Queen.) Have you that system 
of accounts, :Mr. Sof1nan1 A Yes, sir. 

Commissioner Autenreith: Let me ask 
you as to the uniform system of accounts ' . . of the Interstate Commerce Comm1ss10n, are 20 
they pertinent only in relation to certain 
portions 1 

l\1r. QueAn: Yes. 
Commissioner Autenreith: Then the same 

rulino- with respect to the pertinent parts of 
b • • the Interstate Commerce C01nm1ss1on sys-

tem of accounts may apply, as well as to 
the rules and regulations maintained by the 
Board. 

3
o 

Mr. Queen : Yes, and they will be ref erred 
to in my examination. 

:Mr. Osborne: The witness produces the 
uniform system of accounts adopted by the 
Interstate Commerce Commission. 

l\lir. Queen : I off er the uniform system 
of accounts for telephone c01npanies, as pre-
scribed by the Interstate Commerce Commis-
sion in accordance with Section 20 of the 
Act to Regulate Commerce, the issue of 

40 January 1, 1913. 
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Mr. Osborne: On its face that doesn't 
seem to be pertinent. 

Q ( By Mr. Queen.) I ask you this question, 
Mr. Sofman: Has the Interstate Commerce 
Commission, to your knowledge, adopted a uni-

10 form syste~ _ of accounts for water utilities f A 
Th~ . Int~rstate Commerce Commission has no 
water co_mpanies under its jurisdiction; there-
fore, no system has been adopted. 

30 

40 

Mr. Osborne: Now I think it is the proper 
time to object to the admission of the uni-
form system of accounts for telephone com-
panies as prescribed by the Interstate Com-
merce Commission 

Commissioner Autenreith: I will allow it 
to go in because there may be a questit>n of 
how any system might or might not be-

Mr. Faulks: How can it be proper to pick 
out one kind of company that is under the 
jurisdiction of the Interstate Commerce 
Corr1mission f If this is offered as its uni-
form system of accounts, then the evidence 
should include that system. 

Commissioner Autenreith: Should be 
general~ 

Mr. Faulks: Yes. It might be that it 
w?uld be something quite to the contrary 
with regard to a railroad company. 

Commissioner Autenreith: That might be 
one reason for not allowing it to O'O in but 
I will admit it subject to your obje~tion: 

(Pamphlet entitled "Unifor_m System of 
Accounts for Telephone Companies as 
Prescribed by the Interstate Com~erce 
Commission in accordance with Section 
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20 of the Act to Regulate Commerce, First 
Issue, Effective on January 1st, 1913, '' re-
ceived and marked Exhibit C. 3.) 

· Q Referring to this pamphlet which has ju$t 
been marked in evidence, I want to ask you now 
to read the first paragraph, Sectio _n 9, defining 
fixed capital. A Page 32, Section 9, '' Fixe~ 
Capital Defined"-

:Mr. Faulks: Just a moment. ,¥e object 
on the ground that there is nothing to indi-
cate that the pamphlet containing the uni-
form system of accounts for telephone com-
panies as prescribed by the Interstate Con1-
merce Commission, is or is representative of 
any uniform system of accounts the Inter-
state Commerce Commission 1nay have 
adopted. 

Commissioner Autenreith: I will accept 
the testimony subject to your objection and 
assume your objection will relate to all ques-
tions that may arise concerning the exhibit 
of the Interstate Corrm1erce Con1mission in 
its entirety. 

:Mr. Queen: I call the Board's attention 
to paragraph 17, Section D, of the Public 
Utility Act, which says that '' such system 
shall conform' '-referring to the system of 
accounts-" insofar as in the judgment of 
the Board is practicable, to any system 
adopted or approved by the Interstate Con1-
n1erce Commission of the United States of 
America.'' 

Con1missioner Autenreith: As I say, it 
may be a n1atter of construction as to just 
what the statute means with relation to this 
dass of accounts as we determine it. 

20 
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Q (Last question read.) A '' Fixed Capital 
Defined. By the fixed capita] of a company 
(frequently termed the Construction Account) is 
meant the property, both tangible and intangi-
ble, which is devoted to the accomplishment of 
the principal purposes of its business, and which 

10 has an expectation of life in service of more than 
one year from date of installation in service-
exception being made in the case of hand tools 
and other small portable tools that may be lost 
or stolen.'' 

20 
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Q Now, will you read Section 10 on page 33 
of this pamphlet 1 A '' Costs to be actual 
money costs-'' 

Ailr. Osborne: Pardon nm. ,Vhat can ,ve 
understand to be the reason for the introduc-
tion of this Section 91 It is merely a defini-
tion. It has nothing to do with the system 
of accounts. 

Mr. Queen: Because these sections which 
the witness is now reading are practically 
the sections of the Interstate Commerce Co1n-
mission 's Uniform System of Accounts 
which have been adopted by the Board. 

Commissioner Autenreith: I can tell you 
better what they are after I see them. You 
might put them in the record. 

Mr. Osborne: This is entitled "Instruc-. ' hons Pertaining to Fixed Capital Accounts.'' 
It goes in subject to the same objection, as 
I understand it. 

Commissioner Autenreith: It is all sub-
ject to the objection made originally. 

Mr. Osborne: ,Vhat section did vou ask 
for next 1 · 

Mr. Queen: Section 10, Page 33. 

Nathaniel Sofman, drir·ect. 

A '' Costs to be actual n1oney costs. All charges 
made to fixed capital or other property accounts 
with respect to any property acquired on or after 
January 1, 1913, should be the actual moi:ey 
costs of the property. When the consideration 
actually given for anything with respect to which 
a charge is made to any fixed capital or other lO 
;property account is anything other than money, 
the actual consideration should be described in 
the entrv with sufficient fullness and particu-
larity to~ identify it, and the amount charged 
should be the actual money value of such con-
sideration at the time of the transaction.'' 

Mr. Osborne: That is practically the 
same clause as is in the Board's classifica-
tion. 

Nir. Queen : Yes. 

Q Now, will you turn to page 33 again, :Mr. 
Sofman the same page that you have been read-

' f ino· from and read Section 12 "? A '' Costs o 
b ' 

labor, materials and supplies.-The term cost as 
used in the fixed capital ( or construction) ac-
counts means the actual cost in 1noney of labor 
and materials used in construction, or the actual 
cost in money of property acquired after con-
st ruction or if the consideration given is other 

' than money, the actual money value of such other 
consideration at the time of the purchase. Cost 
of labor includes not only wages, salaries, and 
fees paid employees, but also the personal ex-
penses of such employees when borne by the 
company. Cost of material and supplies con-
sumed in construction is the cost at the places 
where they enter into construction, including 
eost of transporfa tion and inspection when , pe-

20 

30 

40 



]0 

20 

30 

40 

,42 
N athan.iel So/man, direct. 

cifically assignable. If such materials and sup-
. ~lies are passed through storehouses, their cost 
entered in the account may include a suitable 
~_roporti~n of store expense.'' 

Q Now, will you refer to the uniform system 
of accounts adopted by the Board -and to the 
sections covering the same subject matter? 

Mr. Faulks: The issue of 1913 or the 
issue of 1925? 

Mr. Queen: The issue of 1913. The is-
sue of January J, 1913, was admitted rn 
evidence, but was not marked. 

(Pamphlet entitled, "State of New Jer -
sey, Board of Public Utility Commission-
ers, Uniform System of Accounts for 
Water Utilities, First Issue, Effective Jan-
uary 1, 1913,'' received and marked Ex -
hibit C. 1.) 

:Nrr. Queen: I also offer the 1925 issue. 
(Pamphlet entitled, "State of New Jer -

sey, Board of Public Utility Commission-
ers, Uniform System of Accounts for 
\Vater Utilities, First Revised Issue, Ef-
fective January 1, 1925," received and 
marked Exhibit C. 2.) 

Q (Last question read.) In gxhibits C. 1 and 
C. 2. 

Commissioner Autenreith: The same sub -
ject matter that is in Exhibit C. 31 

:Mr. Queen: As in Exhibit C. 3, yes. 

A I have them. 

Q vVill you read them, please 1 
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Commissioner Autenreith: Are they iden -
tical? 

Mr. Queen : I think they are. 
Commissioner Autenreith: They have th~ 

copies. There is no objection to that, I 
take it; they speak for themselves. lO 

Mr. Osborne: Will you fa~ll us the para -
graph in Exhibit C. 1? 

Witness: In Exhibit C. 1, page 8, para -
graph 10, and page 9, paragraph 12. In 
~xhibit C. 2, page 32, paragraph 3 and para-
graph 4. 

Mr. Queen: I request that those p~ra-
graphs be incorporated in the record, with-
out actually reading them now, so that '"c 
will have them in consecutive form. 20 

Commissioner Autenreith: They are 111 

your exhibits, aren't they? . 
Mr. Queen: Yes. 
:Mr. Osborne ·: \Ve understand, from what 

you said a few n10ments ag~, t~at th~ only 
one that is pertinent to tlus issue 1s the 
one effective January 1, 1913. 

I should think the whole situation could be 
sumn1ed up in a nutshell by a stipulation 

b 30 and thus avoid all this talk on the record, Y 
a stipulation that the statute governing the 
situation is so and so-I have forgotten the 
paragraph- · and that -pursuant to the statute 

_ the Board promulgated this system of ac-
. counts as of such and such a date, and con-

taining that paragraph, and later revised it, 
and that it is still in effect. That is all there 
is to it. 

Commissioner Autenreith: · And the In-
-~ terstate Commerce Commission regula tion::i, 4 0 

as they are applicable. 
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Mr. Osborne: Yes. 
Mr. Queen: That is practically all on the 

record now. 
Mr. Osborne: It is all on the record but ' it is on the record in several pages and I 

was merely suggesting that it be condensed 
in a few lines. 

Commissioner Autenreith: ,Vell, we have 
got it now. Proceed with your further ques-
tions. 

Q What was the date of the consolidation of 
several companies into the Passaic Consolidated 
Water Companyf A They were consolidated 
under a decision of the Board dated October 26 ' 1923. 

Mr. Ji.,aulks: Just a moment. I would 
like to know what paper the witness is using. 
He seems to have before him a series of 
questions and answers. 

Commissioner Autenreith: There is no 
objection to your knowing what it is. 

Q (By Commissioner Autenreith.) ,¥hat is 
it, Mr. Sofman f A It is a list of questions and 

3 0 my answers to them. Of course, the answers 
were all prepared by myself. 

Q (By Mr. Faulks.) You have a list of ques-
tions there, together with the answers to them as 
prepared by you f A The answers were all pre-
pa red by rne. 

Mr. Queen: You may thro,v that aside, if 
you desire. 

Mr. Faulks: His counsel has one copy of 
40 them and the witness has the other. ~rhe 
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answers seem to be agreed upon in advance. 
That is an extraordinary procedure, I should 
think. 

Commissioner Autenreith: I take it that 
the information is taken from the records of 
the Board and it is just for handy use and 
nothing else. If you object to the witness lO 
referring to it, I will sustain your objection. 

Mr. Faulks: I certainly do. 
·Commissioner Autenreith: Very well 

then, Mr. Sofman, just discard that list. 

Q (By Mr. Queen.) Where is that decision 
of the Board reported, Mr. Sofman f A It is re-
ported on page 259 of Volume XI, reports of the 
Public Utility Commissioners. 

Q Is it page 253 or page 2591 A Well, it 20 
begins at page 253 and runs through to that 
page. 

Mr. Queen: I offer that decision 1n evi-
dence. 

Q What are the names of the companies that 
were consolidated f 

Mr. Osborne: Doesn't the report speak 30 
for itself in that respect f 

Commissioner Autenreith: Yes, I think 
it does, Judge. The report has all the names 
in it. 

Mr. Queen: I also off er in evidence the 
Board's decision in the rate case of the 
Acquackanonk Water Company and other 
companies, as reported in Volume XI of the 
reports of the Public Utility Commissioners, 
page 11. 40 
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Mr. Osborne: Was that prior to the con-
solidation 1 

Commissioner Autenreith: Yes. 
Mr. Faulks: That is the decision 1n the 

rate case 1 
Commissioner Autenreith: Yes. 
Mr. Faulks: I suppose the purpose of 

that offer is merely to show the valuation 
that was fixed on certain parts of the com-
panies' property in the rate case 1 

Mr. Osborne: And used subsequently in 
the consolidation. 

Commissioner Autenreith: And used sub-
sequently in the consolidation, yes. 

Mr. Queen : I now off er in evidence the 
annual reports of the Passaic Consolidated 
Water Company, filed with the Board for a 
part of the year 1923 and also for the year 
1924. 

Q Have you those reports, Mr. Sofman 1 A 
Yes, sir. 

Q Will you ref er to the pages in the books 
which you have just produced, or is it all one re-
port of the company1 A No, sir, there are two 

30 books. 

Mr. Faulks: Are there pages, Judge, that 
might be said to be pertinent to the question 
here 1 

Q Are there any pages to which you desire to 
refer, Mr. Sofman 1 A In the 1923 report I 
would like to refer to pages 8 and 9, which show 
the balance sheet of the Passaic Consolidated 

40 Water Company as of December 31, 1923. 
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Q (By Commissioner Autenreith.) What 
facts are there on pages 8 and 9 of the 1923 re-
port that are of importancef A It indicates the 
book value of the Passaic Consolidated Water 
Company as of December 31, 1923. 
\ Q And what is that value indicated 1 A 
The book value, $13,283,817.14, from which 
should be deducted the depreciation reserve of 
$1,537,454.48. 

Mr. Osborne: The witness says "from 
which should be deducted;" does he mean to 
say "which is deducted" in that report or 
'' which should be deducted,'' in his opinion 1 

Witness: No, it is deducted in the report. 
Mr. Osborne: I see. I just wanted to 

make it clear on the record. 

Q Do you know whether that part of the 
report conforms to the decision of the Board as 
found on page 2591 

Commissioner Autenreith: In which case 1 
Mr. Queen : In the . merger case. 

Q I suggest that you read that part of the 
report so as to get it on the record. 

11:r. Osborne: Isn't that a matter which 
appears on its face1 

Mr. Queen: Yes, but it doesn't appear 
unless you get it in the record. 

Commissioner Autenreith: You have the 
certificate of approval of the merger and you 
have the annual report. If they conform I 
suppose it appears so from a comparison 
of the two exhibits, doesn't it 1 

10 
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Mr. Osborne: He is asking the witness to 
express an opinion on something which 
speaks for itself. 

Commissioner Autenreith: Does it ap-
pear by comparison that they do conform 1 

Mr. Queen: It does, but I wanted the 
figures as read from the report and the de-
cision of the Board so as to show that a con-
clusion can be reached by the Board. 

Mr. Faulks: The note ought to be put in 
the record at the same place. 

Commissioner Autenreith: In the report 
of 1923 there is this notation at the bottom-

Mr. Osborne: What page 1 
Commissioner Autenreith: Page 8: 

'' These are consolidated book figures of con-
stituent companies to carry out suggestion 
made in decision of Board dated October 
26th, 1923, without prejudice to the com-
pany's rights to claim, use and prove true 
values of its properties in any proceeding, 
matter or transaction." 

It at least indicates that they are one and 
the same thing by the report of 1923. That 
ties them together, doesn't it1 

Mr. Queen : Yes. 
Mr. Faulks: vVell, of course, the re-

serve-
Commissioner Autenreith: The reserve is 

something else, but the reference indicates 
that it is one and the same thing. 

Q (By Mr. Queen.) Do you know what was 
the basis for the opening of the books of the 
company, · Mr. Sofman 1 A The basis ordered 
was the book costs as shown by the books. 
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Q (By Commissioner Autenreith.) At what 
time1 

Mr. Queen: At the time of the consolida-
tion. 

A At the time of the consolidation. 10 

Mr. Osborne: That comes right out of a 
clear sky, "the basis ordered." What do 
you mean"? 

Q Does it appear in the order1 A Yes, sir, 
it appears in the order. 

Mr. Osborne: Which order1 
Commissioner Autenreith: The Board's 

20 order concerning the consolidation petition. 

Q Now, go on from there and we will know 
just what you are talking about. A The or~er 
states: '' In view of the fact that the companies 
have appealed to the court for a review of t~e 
Board's value of used and useful property, it 
appears preferable that the books of the con-
solidated company should be opened on the 
basis of the consolidated book figures as shown 

30 in Exhibit P. 2 (Exhibit A) with any proper ad-
justments which may become necessary and that 
the books be so continued, until the legal pro-
ceedings are concluded, at which time any ad-
justment may be submitted to the Board for ap-
proval.'' 

Q (By Mr. Queen.) Do you know whether 
any report was submitted, outside of the annual 
reports of the company, for approval of the 
Board 1 A There was an accountant's report 
subn1itted, the accountant being Mr. H. R. Gore. 4:0 
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Q That was in the merger case, was it not 1 
A That was in the merger case, yes, sir. 

Q Has any report been submitted subsequent 
to the merger case, other than the annual re-
ports 1 A None that I know of, other than that 
report. 

Mr. Faulks: I don't think it is quite fair 
to have the record left in that shape. There 
was a letter sent to the Board. 

Commissioner Autenreith: You may pro-
duce that, of course. 
. Mr. Faulks: Yes. While perhaps it was 
informal, the company undertook to bring to 
the attention of the Board what it desired to 
do and felt that there was no objection on 
the part of the Board. 

Commissioner Autenreith: You may offer 
that letter. 

Mr. Faulks: All we wish to do is to have 
this issue presented and to have it under-
stood that there has been no intention or 
action on the part of the company to depart 
from the Board's order. 

Commissioner Autenreith: There is no 
question about that. I will settle that now. 
We understand there was no such intention 
on the part of the company. 

_:Mr. Faulks: We have meant to comply 
with the Board's order in every respect. 

Commissioner Autenreith: We under-
stand that. May I ask counsel at this point 
whether they can stipulate that, subject to 
the Board's order in the consolidation mat-
te:r, that the legal proceedings were ter-
minated by a decision of the Court of Er-
rors and Appeals ultimately, in which the 
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values of the properties fixed in the rate 
cases were not changed 1 

Mr. Faulks: That is quite true. That is, 
they were not changed for rate making pur-
poses. 

There is no question, if your Honor 10 please, that both the Supreme Court and the 
Court of Errors ratified the Board's figures 
of value for rate making purposes. 

Commissioner Autenreith: Of course, we 
all understand that. I just wanted to get 
the stipulation in the record. 

Q (By Mr. Queen.) Has the company filed 
an annual report covering its operations for the 
year 19241 A Yes, sir. 

Q Have you that report there1 A Yes, sir. 20 
Q Will you refer to the report of 1924, pages 

8 and 9, and the insert between pages 8 and 9, 
and read that insert, if you will 1 A Pages 8 
and 9 of the 1924 report are the balance sheet of 
the company as of December 31, 1924. The 
insert is the balance sheet of the company as of 
December 31, 1923, and is given for the pur-
poses of comparison between the two dates. 

Q (By Mr. Osborne.) Is that last statement 
your conclusion, sir 1 A No, sir; our annual 3 1 
report requires the comparative figures. 

Q You are stating the purpose of that insert 
now1 A I assume that was the purpose of it. 

Q The question asked you related to a ques-
tion of facts; I just wanted to separate your 
answer so we can tell which is the fact and which 
is your conclusion. A I will say that the insert 
shows the December 31, 1923, balance sheet, 
and pages 8 and 9 are the 19·24 balance sheet. 

Q (By Mr. Queen.) Is that the same as the 
report of 1923 ! A No, sir ; there is a decided 4 0 
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difference between the balance sheet furnished 
December 31, 1924, and the previous balance 
sheet furnished. 

Q, What is that difference 1 A The fixed 
capital accounts of the company have been writ-
ten up from $13,325,512.20 to $23,311,306.95, each 

1 O of these figures being subject to a depreciation 
reserve respectively of $1,537,454.48 and $2,960,-
6~4-?3, leaving the net book figures, after depre-
c1at10n, of $11,788,057.72, as compared with 
$20,350,6,22.32, or a write-up of $8,562,564.60. 

Q Do you know what the basis of the fixed 
capital of 1924 was, as shown by the annual re-
port of that date 1 vVas that on the basis of 
the Board's valuation 1 A No, sir. 

Q What was the Board's valuation as shown 
20 by the insert in that report. A The insert 

doesn't show the valuation, but the two com-
parable figures, if you want it that way-the 
December 31, 1923, balance sheet shows a figure 
of $23,170,397.95, as compared with the Board's 
valuation in the merger decision of $11,200,000. 

. Q . Is t~ere any statement in that report be-
g1nn1ng with $11,200,0001 

Commissioner Autenreith: Which report 
3 o are you referring to now, what year 1 

40 

Mr. Queen : 1924. 

A There is an insert between pages 20 and 21 
of 1924 report which starts off with the Board's 
valuation of December 31, 1920, of $11,200,000. 

Q Shouldn't that date be 1922 instead of 
19201 A Yes, sir, there is an error there• it 
should be 1922, and it works down to December 
31, 1924, showing the additions to the property 
and deductions on account of the Montclair 
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sale, and it works down to the value of plant 
property as of December 31, 1924, of $10,905,-
340.99. 

Q How do those figures compare 
figures set up on the balance sheet 1 
figure of $10,905,000 compares with 
306.95. 

with the 
A That 
$23,311,-

Q Less depreciation t A Less depreciation 
of $2,960,684.63, leaving a net depreciated book 
figure of $20,350,622.32. 

10 

Q Can you explain the difference between 
those two figures, the $11,200,000 figure and the 
figure of $23,000,00 and some odd dollars 1 A 
The lower figure of eleven million dollars repre-
sents the valuation found by the Board in its 
merger decision. 

Q And what does the larger figure represent, 20 

do you know1 A I believe it to be the valua-
tion placed by the company, after appraisal. 

Q After appraisal by whom. 

Commissioner Autenreith: If he knows . 

Q Do you knowt A I believe it to be by 
1\1:r. Nicholas S. Hill, Jr. 

Q (By Commissioner Autenreith.) In any 
event it represents somebody else's valuation 1 30 

A Yes, sir. 
Q (By 1Ir. Queen.) Will you refer to page 

24 of the annual report of 1924, line 21, and 
give us the amount set up for depreciation or 
amortization and charged to expenses 1 What is 
that amount t A The amount set up is $285,-
361.29. 

Q Did the Board indicate in its decision in 
Volume XI, page 29, the amount that should be 
set .up1 40 
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Commissioner Autenreith: This referring 
to volume and page doesn't mean a whole 
lot. Is that the decision which approves 
the merger1 

Mr. Queen: No, the rates. 

1 O A It indicates that a rate of one and a half 
per cent. should be set up for depreciation. 

Q What is the amount in figures f A It in~ 
dicates that approximately $130,000 per year 
should be set up. 

Q As against the $285,361.29 OJ. A Y · es, sir. 
Q Does that $130,000 include the Montclair 

property, which has now been sold t A It does. 
There should be an adjustment with that of ap-
proximately four or five thousand dollars a 
year. 

20 Q vVhat will be the effect of increasing the 

30 

40 -

percentage of depreciation in a rate case t 

Mr. Faulks: Objected to as immaterial. 
Commissioner Autenreith: What is the 

materiality of that, judge t Isn't it argu-
mentative! 

Mr. Faulks: vVe don't make any claim 
that these figures are used or usable in a 
rate case. 

Mr. Queen: I withdraw the question. 

Q What would be the effect on the return in 
any particular year t 

Mr. Faulks: Objected to for the same 
reason. 

Commissioner Autenreith: What do you 
meant 

Mr. Queen: On the return on the fair 
value of the property. 
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Commissioner Autenreith: Isn't that 
argumentative t If you have all the facts in 
evidence what effect it may have are reasons 
why or why not the Board has or has not 
the power. 

Mr. Faulks: Absolutely. The Board has 
no right to penalize the company in its 
business methods. 

Commissioner Autenreith: If you have 
sufficient facts in evidence now on which 
the Board can act, if it chooses to act, the 
effect of all these things is a matter of argu-
ment. 

Mr. Queen: Yes; I think it is. Take the 
witness. 

Cross examination by Mr. Osborne. 

Q The company did file, as a part of its an-
nual report for the year ending December 31, 
1924, a set-up showing the figures found by and 
as directed by the Board, did it not 1 A Yes. 

Commissioner Autenreith: Will you iden-
tify the page, please 1 

Q Those appear on page 20 of the report as 
an insert and between pages 8 and 9, do they 
not 1 A Yes, sir. 

Mr. Osborne: That is all. 

Re-direct examination by Mr. Queen. 

10 
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Q Was that carried into the balance sheet of 
that year 1 A It appears there merely as a note 
or as an explanation. Those figures are not used 
for the purpose of- 40 
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Mr. Faulks: I object to that. 

Q (By Commissioner Autenreith.) You were 
asked the question whether it was carried into 
the balance sheet; it either was or was not. A 
It was not. 

Mr. Osborne: We don't know what 
balance sheet he is talking about. 

Q (By ~1:r. Osborne.) Aren't there two 
balance sheets f A There are two balance 
sheets, but neither one uses the figure shown in 
the insert between pages 20 and 21. 

Q One of these balance sheets is book cost; is 
that right f A No, sir; neither one is book cost. 

Q Which is book cost 1 A Neither is. 

Mr. Queen : That is all the evidence we 
have to offer. 

Recess from 1 :00 to 2 :00 P. M. 

AFTER RECESS. 

NICHOLAS S. HILL, JR., sworn on behalf of 
30 Passaic Consolidated Water Company. 

Direct examination by Mr. Osborne. 

Q "\Vill you give us your name and address, 
please, Mr. Hill 1 A Nicholas S. Hill, Jr., 1122 
Nineteenth street, New York City. 

Q And what is your business 1 A Con-
sulting engineer. 

Q How long have you been an engineer 1 A 
40 Betwe en twenty-five and thirty years. 
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• 

Q Just state very briefly for the record, be-
cause the Board, of course, is aware of your 
qualifications, what your qualifications are. A 
I have at various times been chief engineer of 
the Water Department of Baltimore, Maryland; 
chief engineer of the Water Department of the 
City of New York; President of the Water Board lO 
of East Orange, New Jersey; President of the 
Consolidated Water Company in suburban New 
York· and I have been retained as consulting 

' engineer on water works problems by New York 
City, Baltimore, Maryland; Albany, New York; 
New Orleans, Louisiana; Tampa, Florida; Ma-
tanzas , Cuba; Dallas, Texas ; Florence, Ohio, and 
a number of other places; and I have been con-
nected with appraisals and valuations of water 
works properties, po ssibly som~ seventy-odd 20 
wate r work s sy stems in all. 

Q You have made appraisals and valuations 
of ·water works properties 1 A Yes, sir, as I 
say, of some seventy-odd, I think; about that. 

Q And you are familiar with prices as of dif-
fere nt dates 1 A Yes, we have maintained rec-
ords of prices and price trends in the office. 

Q You are familiar with values, both new and 
depreciated 1 A Yes, sir. 

Q Did you, at the request of the Passaic Con- 30 
solidated Water Company, make a valuation of 
its property and plant as of October 31, 19231 
A I did. 

Q What was that valuation based upon 1 A 
That valuation was based upon pricing of the 
inventory of the plant and property as installed 
as of December 31, 1920, plus the actual cost of 
additions from January 1, 1921, to October 
31, 1923. In other words, I took the inventory 
which was used in the rate case · and priced it at 40 
prices curr ent in 1923. 
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Q Then that valuation represents what it 
would cost to reproduce this property as of that 
date? A It represents what it would cost to 
reproduce the property as of October, 1923. 

Q In its then -condition; that is to say, as de-
preciated? A Yes, and of course, after deduct-

0 ing depreciations. 
Q I show you a book containing very many 

pages and ask you if that contains the valuation 
made by you, which you have just referred to 1 
A It does. 

Q What was the valuation reached by you? 
A The reproduction cost-

Mr. Osborne: Pardon me. We would like 
to offer this in evidence, or so much of it as 

20 may be material. 
Mr. Queen: Let me ask the question be-

fore that is received. 

Q ( By Mr. Queen.) Was this appraisal made 
in any proceeding before the Board of Public 
Utility Commissioners or in any other proceed-
ing, any court proceeding? A No, sir. 

(Booklet entitled, "Valuation of Property 
3.0 and plant of the Passaic Consolidated Water 

Company as of October 31, 1923, based on 
current prices for property in place, Decem-
ber 31, 1920, plus actual cost of net addi-
tions from January 1st, 1921, to October 
31st, 1923, inclusive,'' received and marked 
Exhibit R. 1.) 

40 

Mr. Osborne: There should be the same 
understanding with regard to this bulky ex-
hibit as there was to the others, that only 
such parts of it need to be printed in case 
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of appeal as either of the parties may desig-
nate. 

Commissioner Autenreith: Of course, I 
don't want to decide now what is or is not 
necessary on appeal. 

Mr. Osborne: I was going to ask a ques- 10 
tion which would dispose of that, and that 
was this: 

Q (By Mr. Osborne.) Will you state what 
the result of that was in figures, Mr. Hill? A 
The total cost of reproduction new at prices 
current as of October, 1923, was $23,117,267, and 
less depreciation, $20,217,832. 

Q And you placed this, when finished and 
when you had arrived at that result, 1n the 
hands of the company? A Yes, sir. 

Mr. Osborne: Cross examine. 
Mr. Queen: I would prefer that the 

cross examination take place at some other 
time, so that I may have an opportunity to 
look into these figures. 

20 

Commissioner Autenreith: Isn't there 
some of the cross examination that might 
take place now, because you may decide, 
after examination of this volume that has 

30 been offered in evidence, that you might not 
desire to cross examine further; that is, 
you might exhaust your preliminary exam-
ination and then if you have anything fur-
ther you will be given an opportunity to 
cross examine on it at some future time. 

Cross examination by Mr. Queen. 

Q Mr. Hill, you testified before the Board of 
Public Utility Commissioners iri a rate case in- 40 
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volving the valuation of this property, did you 
not 1 A Yes, sir. 

Q When was that testimony offered, about 
what year, do you recall 1 A I think it was 
some time in 1921 or 1922. I don't remember the 
date of the Board's decision. 

}.fr. Faulks: March 27, 1923. 
Witness: It must have been in 1922, then. 
Commissioner Autenreith: The summer 

and fall of 1922, I think it was. 
Witness: Yes. 

Q And in 
not, that the 
was thirteen 

20 did. 

that testimony you said, did you 
value of the company's property 
million dollars OJ A Yes sir • I . ' ' 

Q And that was shown by Exhibit P. 23, 
Table D, of testimony offered by you on behalf 
of the company, was it not 1 A I don't remem-
ber the exhibit number, but I did testify to that 
effect. 

Q What is the value you gave to the property 
by the appraisal which you have now made1 A 
Based on current prices, as of October, 1923, 
the net depreciated reproduction cost was $20 -

3 O 217,832. ' 
Q (By Commissioner Autenreith.) I was 

under the impression in your direct examination 
that you said you adopted prices as of 1920 • am 
I wrong about that 1 A 1923 ' 

Q Prevailing prices of 19231 A Prevailing 
prices of 1923, yes. 

Q Then this present exhibit that you offer is 
based upon 1923 prices 1 A The inventory up to 

anuar y 1, 1921, which was the inventory used 
40 in the rate case, vvas pri ced on current prices 
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in 1923, and to that was added the actual cost 
of plant installed subsequently. 

Q At prevailing prices 1 A Yes. 
Q So that a large part of this valuation then 

is on the basis of 1920 prices 1 A It is sub-
stantially 1923 prices. 

Q I say, a large part of the property is 10 
valued at 1920 prices then. A No, the inventory 
as of January 1, 1921, was priced at prices 
current in 1923. 

Q Prices current in 19231 A Yes, sir. 
Q (By Mr. Osborne.) So that the majority 

of the property was valued at 1923 prices 1 A 
Yes, sir, substantially based on 1923 prices. 

Q (By Mr. Queen.) How do the 1923 prices 
compare with the prices which prevailed at the 
time you testified in this case 1 A As I recall, 2 o 
pr ices in 1921 and 1922 were substantially fifty 
per cent. lower than in 1923. They were also 
lower by about seventy-five per cent. than they 
were in 1920. 

Q (By Commissioner Autenreith.) In other 
words, 1920 represented the peak prices 1 A 
That was the highest point that was reached . 
They dropped down during 1921 and 1922, and 
there was a secondary peak in 1923 and the early 
part of 1924. 30 

Q (By Mr. Queen.) You say that the prices 
in 1921 and 1922 were lower than 1923, is that 
correct 1 A Yes, sir. 

Q How much lower 1 A About fifty per 
cent. 

Q And prices in 1921 and 1922 were seventy-
five per cent. lower than in 1923, is that correct 1 
A Than in 1920. 

Q Than in 1920, yes. 
peak · commenced to go 
commence 1 

When did you say the 
up ! A When did it 40 
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Q Yes. The peak prices, as I understand it, 
were in 1920, about; is that correct? A Water 
works materials and labor commenced to ad-
vance in the latter part of 1915 and there was a 
very steady increase, which reached its maxi-
mum in 1920, and then there was a drop until 

10 the beginning of 1922, when prices commenced to 
rise again, and reached a secondary peak about 
the middle of 1923 and that secondary peak 
lasted over into the early part of 1924, from 
which time there has been a slight decline. 

20 

Q And in the appraisal which you have sub-
mitted here are the prevailing prices as of what 
time? A 1923. 

Mr. Queen: That is all I feel I can do to-
day, until the appraisal has been examined. 

Commissioner Autenreith: You reserve 
any further cross examination then? 

Mr. Queen : Yes. 
Commissioner Autenreith: And I sup-

pose you reserve any further re-direct? 
Mr. Faulks: Yes. 

Q (By Commissioner Autenreith.) Mr. Hill, 
did you testify in the application for consolida-

3 0 tion and merger, as to value, before the Board? 
A No, sir. 

H. R. GORE, sworn on behalf of Passaic Con-
solidated Water Company. 

Direct examination by l\!Ir. Osborne. 

Q Mr. Gore, what is your profession? A 
-lO Certified public accountant. 
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Q Where do you live1 A I live in Mt. 
Vernon, New York. 

Q And you are in business in New York 
City? A In New York City, yes, sir. 

Q Under the firm name of Watterston & 
Gore? A Formerly, I was, but I have severed 
my connection with Mr. Watterston. 10 

Q At the time you did some work for the 
East Jersey and associated water companies, 
contained in this volume (indicating) your firm 
name was Watterston & Gore, was it not 1 A It 
was. 

Q Are you what they call a certified public 
accountant 1 A I am. 

Mr. Osborne: I assume that that is a 
sufficient qualification? 

Commissioner Autenreith: That is up to 
you. You are making your end of the rec-
ord. 

Q Have you had any experience or anything 
to do with the accounts of 1.vater companies 1 A 
Considerable. 

Q 110 what extent 1 A I installed a system 
for the City of l\1ount Vernon Water Works De-
partment. 

20 

Q You mean a system of accounts 1 A A 30 
system of accounts and I gathered together the 
figures for the merger of the Elizabethtown and 
subsidiary associated companies, and for the 
East Jersey and associated companies; I did the 
accounting work in connection with the Plain-
field rate case; and I installed a class system of 
accounts for the City of Tampa, Florida, and 
other smaller installations. 

Q On behalf of the Passaic Consolidated 
Water Company did you, on or about May, 1924, 40 
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make an audit of the books of the Acquackanonk 
Water Company, the East Jersey Water Com-
pany, the Kearny Water Company, the Mont-
clair Water Company and the Passaic Water 
Company for the purposes of consolidation f A 
I did. 

10 Q And did you determine plant values f A 
I didn't determine the values, no, sir. 

Commissioner Autenreith: Set up the 
value. 

Q In that statement did you set up plant 
values on the basis of an appraisal made by Mr. 
Hill f A I did. 

Q I show you Exhibit R. 1 and ask you 
20 whether that is the appraisal which you used f 

A Yes, sir. 
Q And did you furnish the result of your 

work to the company f A I did. 
Q For the purpose of setting up its books f 

A Yes, sir. 
Q Do you know whether the books were set 

up on that basis f A I do. They were set up 
on that basis. 

Q Were the books then set up under your 
30 supervision and direction f A Yes, sir. 

Q Using figures furnished by you for that 
purpose f A Using figures furnished by me. 

Q And taken by you from Mr. Hill's ap-
praisal f A To a great extent. 

Q Insofar as they were applicable f A In-
sofar as the property was concerned, yes, sir. 

Q I show you a report and ask you if that 
contains the data which you furnished the com-
pan y as a result of your investigation. A It 

40 does. 
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Q Was that report followed in the setting up 
of the books of the companyf A It was. 

Mr. Osborne: I would like to offer that in 
evidence, or so much of it as may be ma-
terial to this case. 

(Booklet entitled "East Jersey and As- 10 
sociated Water Companies, report on audit, 
and exhibits, October 31st, 1923," received 
and marked Exhibit R. 2.) 

Cross examination by Mr. Queen. 

Q All you did was to take the books of the 
company and put together the figures on the ap-
pra isal which was furnished you; is that cor-
rect f A Using that as a basis. 

2 0 Q Using the appraisal which had been given 
to you as a basis for setting up these figures f A 
For setting up the plant property, yes, sir. 

Q You didn't determine any values at all, did 
you f A No, sir. 

Q Did you have anything to do with fixing 
the amount for annual depreciation f A Which 
amount do you mean f 

Q I think the amount is $285,000, or there-
abouts. A I may have assisted in the calcula-
tion of that; I don't recall. 

Q But you didn't determine that figure, or 
any figure for depreciation, did you f A I 
worked out some depreciation figures at one 
time · I don't remember whether that was the ' figure s I arrived at or not. 

Q But on the data given you by somebody 
else; is that correct f A Yes, it was all based 
on the data furnished in that report. 

30 

Q In other words, all your report shows, the 
repo rt ·which ha s been pre sented here, is th~ 40 
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compilation of figures, taken from the appraisal 
of somebody else and from the books of the 
company; is that correct? A Yes. 

Q Did you prepare the figures for the annual 
report of the company in 1924? A I did not. 

Q (By Commissioner Autenreith.) Mr. Gore , 
l O you testified in the merger case, too, didn't you ? 

A Yes. 
Q And in that merger case didn't you off er 

an exhibit of properties and values of the Pas-
saic Consolidated Water Company? A On a 
certain basis, yes, sir. I think I furnished two 
sets of figures, one on the basis of book cost and 
one on the basis of appraisal, as determined by 
the Board in the rate case. 

Q Didn't you set up in the exhibit in that 
20 c~se, pursuant to the appraisal made by Mr. 

Nicholas S. Hill, Jr., as of December 31, 1922, 
the value of plant property at $12,817,605.12? A 
Of course, I don't recall the exact figure. 

Q Well, the figure is in your exhibit whatever· ·t . oi A ' 1. 1s. Wh~tever is in the report, yes, sir. 
Q: In that instance in your testimony before 

your Board you merely set up figures that had 
b~en taken from an appraisal of someone else, 
did you not? A That is correct. 

30 Q ou ~sed t~o. bases for setting up plant 
value 1n this exh1b1t in the merger case f A 

40 

O~e, was on book cost and the other was on Mr. 
H1ll s appraisal. 

Q ~nd the figures, whatever they may be are 
set up 1n the exhibit ? A Yes, sir. ' 
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GUSTA VE LEIMBACHER, sworn on behalf of 
P assaic Consolidated Water Company. 

Direct examination by Mr. Osborne. 

Q What is your name and address 1 A Gus -
tave Leimbacher, 88 East 1st street, Clifton, New 10 
Jersey . 

Q What is your business 1 A I am an em-
ployee of the Passaic Consolidated Water Com-
pany . 

Q What are your duties? A I am account-
ant in control. 

Q You have charge of the books of the com · 
pany ? A Yes, sir. 

Q After Mr. Gore set up the books of the 
company, the figures of the company, in accord- 20 
ance with Exhibit R. 2, did you make the en-
tries? A I made the entries, yes, sir. 

Q In the books? A In the books. 
Q Under his direction and supervision 1 A 

Well, he furnished me with a report, and it was 
merely a matter of copying that report. 

Q I show you Exhibit R. 2 and ask you 
whether you set up the figures in the books in ac-
cordance with the figures in that report furnished 
by Mr. Gore? A I did. 

Q And the books have been kept in accord-
a nee therewith since? A Yes, sir. 

Q Is it part of your duty to prepare the an -
nual reports of the company 1 A It is. 

Q And did you do so 1 A I did. 
Q Did you prepare the 1923 and 1924 re-

ports? A I did. 
Q In the 1924 report I observe certain in -

serts or explanatory addenda; did you make 
those? A I did. 

Q Can you indicate the purpose of them 1 

80 

40 
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Mr. Osborne: Hadn't he better have 
those reports before him t 

Commissioner Autenreith: Yes, I guess 
he had. 

Q I show you the 1923 and 1924 reports re -
l O £erred to by me and ask you whether they are the 

reports which you made out t A Yes, sir; the y 
are. 

Q The inserts which I have referred to will 
you kindly turn to them and explain the pu~pose 
of them 1 A In the 1923 report the only in-
sert that is in there that I am aware of is an 
ins:rt in this report to the Board, a copy of 
which we have, because of the fact that this 
report, before it was filed and sent out to the 

20 Board, was turned over to our counsel who 
made the insert in ink on the report which was 
sent to the Board here. 

Q (By ~r. Faulks.) The one appearing on 
page 8, which has already been read into the 
record 1 A Yes, sir, that insert was made 
under the direction of our counsel and was put in 
by him, in the report that was sent to the Board. 

Q (By Commissioner Autenreith.) And the 
reservat~on expressed on page 81 A On page 

3o 8, yes, sir. 
Q (By Mr. Osborne.) Now, turn to the 1924 

repo:t. A In the 1924 report, due to the fact-
partiall y at least-that there is a column in the 
balan ce sheet which says, "Net Changes during 
Year," because of the fact that in the 1923 re-
port we su? sequently substituted the appraised 
figures, which, of course, were different than 
what appeared in the 1923 report to the Board 
I made this insert, showing the corrected balanc ~ 

-!O sheet, so that they ··would be better able to tell 
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just what the decreases and increases were with-
out a whole lot of explanatory remarks, and the 
inser t opposite the income, page 20- This was 
data which was gotten up for the purpose of 
test ing the rates, due to the fact that we had, of 
cours e, put this larger valuation on our books, 
the appraisal, we showed the amount of the plant 10 
pr operty at the time it was fixed by the Board, 
plus additions and reductions to the date of the 
rep ort, December 31, 1924. 

Q (By Commissioner Autenreith.) Then you 
agre e that the set up that you have in on the 
Hill appraisal that is now offered in evidence 
would be of no value to the Board to test rates. 
A Yes, sir, it would. 

Q In what respect t A In this respect: This 
value ·which we show here for the purpose of 20 
test ing rates, gives you the basis upon which to 
figure the possible return on the value. 

Q I am speaking of the value that you set 
up on Mr. Hill's 1923 report. That, unexplained, 
would not be of any assistance to the Board in 
fixing the return, would it t A No. 

Q So that you added this exhibit, which you 
now speak of, for the Board's benefit in ascer-
tai ning the status of the rates. A Exactly, and 30 
as far as I understand, that was the purpose of 
inser ting this, so that it ·would enable the 
Board-

Q That was the purpose of putting it in 
the r e 1 A Yes, sir, showing the depreciation on 
the Board's valuation. 

Q Have the books been since then kept on 
the ba sis of Mr. Hill's appraisal, as set up by 
:Mr. Gor e and in accordance with the uniform 
syste m of accounts t A Yes, sir . 40 
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Q1 That is, you adopted the uniform system 
after you set up Mr. Hill's appraisaU A Yes, 
sir. As a matter of fact, we always kept a uni-
form system of accounts, and when we changed 
over into the other company we simply changed 
over to the appraised figure. 

10 Q (By Mr. Osborne.) Then you have always 
kept them in accordance with the uniform system, 
the only difference being in the figures, making 
t~e figures conform to your appraisal f A Yes, 
SH. 

20 

Q ( By Commissioner A utenrei th.) Any 
changes you made in your books of accounts 
were made on your own initiative, without au-
thority from the Board heretofore, or don't you 
know thatf 

Mr. Faulks: I think '' at the direction of 
the Board" would be perhaps a fairer ques-
tion. 

Commissioner Autenreith: Leave the 
word "authority" out then; no objection to 
that. 

Q (By Commissioner Autenreith.) Any 
changes made in your books of accounts were 
not made at the direction of the Board were 

30 they f A I cannot say as to that; our ;ounsel 
was handling that. 

40 

Q Then you don't know f A I don't know. 

Com.missioner Autenreith: I guess there 
is no dispute about that. 

Mr. Faulks: We don't claim it was made 
at the direction of the Board. We are 
anxious to have the record show that it 
wasn't made or wasn't intended to be made 
against the direction of the Board. 
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Commissioner Autenreith: You assumed 
that you had the authority to do it and you 
made them accordingly 1 

Mr. Faulks: Yes. 
Mr. Osborne: :May we ask the Board's 

staff to furnish us with a copy of a letter 
which was written to the Board, accompany-
ing the balance sheets f 

( Copy of following letter received in evi-
dence and marked Exhibit R. 3.) 

'' Passaic Consolidated Water Company, 
Paterson, N. J., June 23, 1924. 

Philander Betts, Esq., 
Chief Inspector, Bureau of Utilities, 
N. J. Board of Public Utility Commissioners, 
Newark, N. J . 

Dear Sir: 
Replying to your letter of June 2nd, 1924, 

Mr. Wherry has filed with the Board today 
an exhibit prepared to show the net worth 
of the property of the Company on three 
bases, namely: (1) using the rate base as a 
basis; (2) using the book entries of the pr~d-
ecessor companies as a basis; and (3) using 
the reproduction estimate at current prices. 

The latter is the basis which the Compan y 
has a rio-ht to insist shall be used in Federal 

o . d tax questions and in condemna~ion ~u1ts, ~n 
perhaps in other controversies 1nvolv1ng 
values. 

We have explained these exhibits to Mr. 
Lyon and 11:r. Petty, and trust that they will 
be sufficient for the purposes of the decision 
of the application now pending for approval 
of the bond issue. 

10 

20 

30 

40 
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We will be glad to furnish you with any 
additional information. 

Yours very truly, 
(Signed) John H. Cook, 

President.'' 

10 Cross examination by Mr. Queen. 

Q Referring to this insert between pages 20 
and 21 of the annual report dated December 31, 
1924, the figures read "Board's Valuation, De-
cember 31, 1920, $11,500,000.'' A Yes. 

Q Is that a correct date or is not the date De-
cember 31, 19221 A I couldn't quite tell you 
that. It is a date which was apparently fixed by 
our accountant and presumably by our counsel 

20 as being the date on which the appraisal was 
checked. 

Q Aren't those the figures of the valuation of 
December 31, 1922, contained in the rate case 1 A 
Yes, I would say they are. 

Q Then that date is December 31, 1922, is it 
not 1 A I couldn't tell you. 

Q You don't know 1 A I don't know. There 
seems to be a question on the part of counsel or 
accountant as to just what date that was that 
the eleven and a half million started from· that 3 O is the figure they used. ' 

Commissioner Autenreith: I guess we can 
all agree that December 31, 1920, has no re-
lation to any particular value. 

Mr. Faulks: Yes, I guess it must be 1922. 
Commissioner Autenreith: Yes. 
Mr. Osborne: There seems to be some 

confusion about it. 
l\Ir. Faulks: Apparently it 1s a typo-

40 graphical error. 
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Q Now, referring to page 24 of the annual 
report of 1924, I call your attention to '' General 
Amorization $285,361.29. '' Where did you get 
those figures 1 A By taking the depreciable 
property contained in Mr. Hill's appraisal, the 
new appraisal as of the date of the consolidation, 
plus depreciation, of course, on the additions lO 
since that date. 

Q (By :Mr. Faulks.) And applying what 
rate 1 A Oh, various rates. Mr. Hill in his 
appraisal showed various rates for different 
classes of property, anywhere from one to ten 
per cent., ten per cent. on special machinery and 
one per cent. on buildings and pipe lines, some-
thing like that. 

Q (By JYir. Queen.) Now, the insert shows 
the depreciation at $132,207.83, does it not 1 A 20 
I believe it does; whatever the figures there are. 

Q (I-lands ·witness exhibit.) A Yes, that is 
correct. 

Q How do you explain the difference behveen 
the latter figures I have given you and the 
former ones~ A The hundred and thirty-two-
odd thousand dollars is an appreciation which 
would have been set up or would accrue by using 
the valuation fixed by the Board, and which we 
would naturally use for ratemaking purposes. 
,Ve could apply those figures in place of the 
figures which appear in the operating statement 
and in that manner arrive at the return which 
we would have gotten had we used their ap-
praised figures. 

Q Then aren't the expenses of operation in-
creased by the difference between $132,207.83 

30 

and $285,361.291 A They are, but not by ap-
plying the other figures, which are for rate-
making purposes. The figures ·which we show 4 0 
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there and are using are just for income tax pur-
poses. 

Q (By Commissioner Autenreith.) Does the 
same rate of depreciation apply in arriving at 
both figures? A Yes, sir. 

Q The same rate as to various classes of 
10 property? A In the data for taking the rates 

we just use one and a half per cent. on ap-
preciable property. 

Q You don't use the same rates then? A 
No, sir. 

Q Are the rates of depreciation in the smaller 
figure those prescribed by the Board or found 
by the Board in the rate case, do you know f A 
I couldn't say. As I understand it, in the rate 
case the figure was apparently about ~ne and one-
half per cent. and that is what I am using for 20 
the data for testing the rates. 

Q Then you used the same figure as the 
Board indicated in the rate case for this $132,-
000 figure? A Yes, sir. 

Q (By Mr. Queen.) And that figure of $132,-
000 at that time included the Montclair deprecia-
tion, which was $15,300; isn't that so? A You 
mean in the rate case? 

Q In the decision in the rate case? A Yes. 
Q (By Commissioner Autenreith.) The 30 

Montclair distribution system has since been dis-
posed of by the company, that is, since the rate 
case, has it not1 A Yes, sir. 

Q (By lvir. Queen.) You didn't have any-
thing to do with the fixing of the values in the 
appraisal, did you 1 A No, sir. 

Q You didn't have anything to do with the 
fixing of the values in the appraisal, did you? A 
No, sir. 

Q Your method was a method of controlling 
4 o and bookkeeping? A Yes, sir. 
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Q (By Mr. Osborne.) Do you know, reduced 
to a composite percentage, whether or not the re-
sults of the method which you used, based upon 
Mr. Hill's figures, reached practically the same 
results as the Board's? A I would say, yes. 

10 

JOHN H. COOK, sworn on behalf of Passaic 
Consolidated Water Company. 

Direct exa-m-ination by Mr. Faulks. 

Q Mr. Cook, are you the president of the 
Passaic Consolidated Water Company? A I 
am. . • 

Q Have you been such since the time of its 
formation in October, 1923, through the con- 20 
solidation of various other companies 1 A I 
have. 

Q Prior to that time were you connected. in 
an official capacity with each of the companies 
that were then so consolidated 1 A I was. 

Q Did you have anything to do with !he sale 
of the Montclair distributing system which was 
referred t~ a moment or two ago f A I made it. 

Q To whom was that property sold f A . It 
3 0 was sold to the Town of Montclair, through its 

comm1ss1oners. 
Q As a result of open negotiations betwe~n 

the municipality and the company1 A Yes, sir. 
Q When did that sale take place1 A Why, 

as I remember it, it was in September, 1923. 
Q When was it consummated 1 A In March, 

1924 about the 10th of March. 
Q' That is when the title actually passed 1 A 

That is when the title was actually passed and 
the water was turned off from us. 4 o 
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Q Turned off by you f A Turned off by us 
and turned on from the Newark system. 

Q What price did the company receive from 
the Town of Montclair for the property so 
agreed to be sold to it in 1923, and actually sold 
to it in :.March, 19241 A $1,700,000, which was 

10 made up from their assuming $500,000 of bonds 
that were on the property and paying us in cash 
$1,200,000. 

20 

Q And at what price was the property so sold 
valued by the Board of Public Utility Commis-
sioners in the rate case for rate purposes f A 
About $1,047,000, as I recall it now. 

Q Was the sale thus made by the company to 
the Town of Montclair approved by an order of 
this Board 1 A It was. 

Mr. Faulks: I offer that order in evi-
dence. I don't remember the exact date of 
it. 

Commissioner Autenreith: It may be re-
ceived. 

Q Now, Mr. Cook, will you tell the Board the 
reason or reasons why, in the interest of the com-
pany and its consumers, the company desires to 

30 carry upon its books a property and plant ac-
count based upon a different valuation than the 
one found by the Board for rate purposes in the 
rate case that was concluded in March, 19231 A 
Well, for certain business reasons. I might say 
for the effect that it has upon the Federal in-
come tax, and also, as no doubt the Board 
knows, at the present time we are in the throes 
of a valuation being made with the idea that 
certain communities in our territory will pur-
chase our property and we feel that it is more de-

40 sirable to have figures shown on the books 
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which, from our point of view, represent the 
proper value of the property. 

Q In case a sale were effected, eith_er to the 
municipalities as a result of the appraisals now 
being made, or to anyone else, would the fact that 
the books showed the property to be of a value 

10 higher than the one placed upon it by the Board 
for rate purposes and one which the _company 
believed to be correct, have any bearin~ upon 
the Federal income or profits taxes which the 
company might have to pay as a result of such 
sale f A I believe it would. 

Q Is there any desire on the part of the com-
pany or any of its officials to have the figures 
which it thus has placed upon its books have 
any effect whatsoever, either upon any. ~at~ 
matters or upon the issuance of any securities· 20 
A I u~derstand those matters are in the hands 
of the Commission ,\rho may, in their judgment, 
permit or deny the issuance of such securities. 

Q And who have the power to fix rates. A 
And who have the power to fix rates. 

Q Now I want to know whether the purpose 
or the eff:ct of the use of other valuations mad_e 
by the company for its ordinary and proper busi-
ness purposes has any relation whatsoever, 
either to the rates which it may be allowed to 30 
charge or to the securities which it may be al-
lowed to issue. 

Commissioner Autenreith: I think, Mr. 
· d " ff t" Faulks, if you strike out the wor e ec 

and leave it just only the "purpose" on the 
company's part-

Mr Faulks: I will accept your suggestion 
and then explain to you why I think it is 
proper. 40 
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Q As to the purpose then, Mr. Cook 1 

Witness: Will you read the question, 
pleasef 

(Question read as follows: Now, I want 
to know whether the purpose of the use of 

1 o other valuations made by the company for 
its ordinary and proper business purposes 
has any relation whatsoever, either to the 
rates which it may be allowed to charge or 
to the securities which it may be allowed to 
issue 1 ") 

A No, not necessarily at all. 
Q Is that in anywise the purpose t A It is 

not the purpose, no, sir. 
Q Why do you do it 1 A As I said before-

20 Of course I myself feel it is desirable in every 
corporation that the figures as shown by the 
books should represent approximately and as 
closely as possible the values of the property. I 
myself, if it were possible, believe that it might 
even be desirable from time to time to have a 
revaluation made of the property in order that 
the stockholders of the company, the owners of 
the property, might know really what the prop-
erty was worth, so that when they looked at the 

30 books they would see what it was worth in the 
minds of people who ,,,ere qualified to place a 
value on the property. I have always felt that 
way. 

Q You think that ought to be the practice in 
the case of public utilities as well as in the case 
of ordinary business corporations 1 A I do. 

Cross examination by Mr. Queen. 

Q The value which you speak of, :.Mr. Cook, is 
-!O a value determined by the company or somebody 
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employed by the company, isn't it f A Some-
body employed by the company who is quali-
fied in their opinion, by their experience and so 
on, to place such a value on the property. 

Q In other words it is the company's valua-
tion. A It is the company's valuation, yes, sir. 

Q And the general amortization in the report 10 
of 1924, $285,361.29 was the amount placed there 
upon the valuation of the property determined 
by the company, was it not 1 A I believe it was. 

Q Then that is a part of the expense account, 
isn't it1 A I believe so. 

Q And that goes into rates, doesn't it t It is 
an element of rates, isn't it 1 A No, I don't 
understand it so, for this reason, that when an 
application for rates is made, the Commission 
doesn't take our book values; it forms its own 2o 
opinion in respect to what the value of the prop-
erty that should be used for rate-making pur-
poses is; they are not made, as I understand it, 
by us, but by their own investigation in connec-
tion with the property at the time. 

Q (By Commissioner Autenreith.) They 
would, as to operating expenses, be guided by 
your books f A Yes. 

Q (By Mr. Queen.) And your operating ex-
penses, as shown by the report of 1924, is the 30 
amount which I have stated 1 

Commissioner Autenreith: That is de-
preciation. 

Q Or depreciation, and that is a part of the 
operating expenses, is it not f A I believe so. 

11r. Faulks: Is it true that a reserve for 
depreciation is an operating expense 1 

Mr. Petty: Not the reserve, but the 
charge. 40 
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Q (By Mr. Faulks.) As a matter of fact, Mr. 
Cook, the $132,000 figure shown by the report 
for depreciation is all that enters into the rates 
charged by the company to any of its consumers, 
is it not 1 A At the present time, yes. 

Q (By Mr. Queen.) Suppose anyone not ac-
10 quainted with this report should examine it and 

see the general amortization figure of $285,-
361.29, it would show, would it not, that that is 
a part of the expenses which would be considered 
in the rates 1 

20 

Mr. Faulks: I don't think that is a 
proper question, certainly to put to Mr. 
Cook, who is not an accountant, it wouldn't 
indicate that to me. It would indicate to me 
that the figure which was used, so far as 
rates were concerned was one of $132,000. 

Commissioner Autenreith: If he is not 
an accountant he will probably say he is not 
able to answer the question because he is not 
qualified to answer it. 

Mr. Faulks: It doesn't seem to me to be 
a fair question to put to Mr. Cook. 

A I would say it was within the province of the 
30 Commission to consider whether it was a proper 

charge or not. 

40 

Q (By Commissioner Autenreith.) If the 
Commission could find out what the background 
was to establish it. A That is the idea. 

Q Then if you chose not to insert these 
figures based upon the Board's valuation, it 
would be a matter of investigation by the Board 
into your annual reports to adjust them to your 
own figures, would it notf A I suppose it 
would. 
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:Mr. Queen: That is all. 
Mr. Faulks: That is all we have. 
Mr. Osborne: We unde.rstand that they 

may desire to have an opportunity to further 
cross examine Mr. Hill. 

Mr. Queen: Yes, after his appraisal has 
been examined. 

(Informal discussion as to adjournment.) 
Commissioner Autenreith: I will set this 

down tentatively then for a week from today 
and if in the meantime they find that more 
time is required we will take a longer ad-
journment. 

Mr. Osborne: Then they will let us know 
by the end of the week, or Monday or Tues-
day of next week, whether they desire to go 
on next Thursday. , 

Commissioner Autenreith: Yes, you may 
communicate with Judge Osborne and let 
him know what the situation is. 

:Mr. Osborne: If you are not going to be 
ready, let us know. 

(Adjourned to Thursday, December 17, 
1925, at the Globe Building, Newark, N. J., 
at 11 :00 A. M.) 

Newark, N. J., Thursday, December 17, 1925. 

NICHOLAS S. HILL, JR., recalled on behalf of 
company, for further 

Cross examination by Mr. Queen. 

Q :Mr. Hill, you have stated that you testified 
in the rate case in this matterf A Yes. 

10 

20 

30 

40 
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Q In that case you submitted valuations of 
the property of the company on different bases 
did you notf A Yes. ' 

. Q ~nd you submitted a basis of the value on 
historical cost, what you called historical cost f A 
Yes, sir ; I did. 

Q And that value was $10,823,573, as shown 
by the record, is that correct f A I think it is. 
I have not that data here with me. 

Commissioner Autenreith: It is, if tho 
record shows it. 

Mr. Queen: Found on page 40 of Volume 
11. o~ the reports of the Public Utility Com-
m1ss10n. 

vVitness: As I remember I submitted no 
historical cost, because of th'e lack of records 
to go back to the beginning of the company. 

:Yell, at the foot of that exhibit, Appendix 
~' it 1s called, it says, approximate total valua-
tion of capitalization of all five companies $10 _ 
823,573. A Yes. ' ' 

Q That was your valuation f A No. That 
,~as the capitalization. That was not my valua-
tion. 

Q That was the capitalization on the his-
t?rical basis f A o. That was the capitaliza-
t~on that the company had outstanding at the 
tur~e the appraisal of the property was made, 
which, as I recall, was of December 31, 1920. 

Q ~ou then submitted what you call the book 
cost, did you not, and the value on the book cost 
was $12,961,559 f A Yes; that is rio-ht $12 _ 
961,559. 

5 
' ' 

Q Then you also submitted the value of the 
40 cost of reproduction on the basis of the 1912 ap-
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praisal plus actual cost of additions since that 
date, depreciated, of $10,240,784, did you not f A 
Yes ; that was on the basis of the old appraisal 
of the Appraisal Board appointed by the old 
New Jersey Water Supply Commission, plus 
the cost of additions since. 

Q Then you also submitted a valuation on the 10 
basis of cost of reproduction at pre war prices f 
A Yes. 

Q Amounting to $9,449,488, is that correct 1 
A Yes. 

Q Then a valuation on the cost of reproduc-
tion on the basis of average prices from 1911 to 
1920, of $13,595,6321 A That is correct. 

Q Then a valuation on the basis of cost of 
reproduction at current prices, of $16,471,8361 A 
Yes. 20 

Q And by current prices I suppose was 
meant the prices of 19221 A The prices current 
as of 1920 about at the time of the appraisal. 

Commissioner Autenreith: 19201 
:Nir. Faulks: Yes; the appraisal was made 

as of December 31, 1920. 
Commissioner Autenreith: I thought he 

had another appraisal in there as of 1920 
prices, which was different from that figure. 3 o 

Q Would that be 1922, Mr. HilB A Yes, 
that was 1922; yes, that is correct. 

Commissioner Autenreith: He has an-
other appraisal in there of 1920 prices. 

Q Then you also submitted the cost of re-
production at the 1920' peak prices 1 A Yes, 
SU. 

Q The valuation being $21,224,7481 A Yes. 40 
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I , 

Q Then having submitted all of those valua-
tions on different bases, you then said, did you 
not, that the valuation of the property at fair 
value was $13,000,000 f A My appraisal of the 
property, the fair value of the property as of 
December 31, 1920, was $13,000,000. 

Re-direct examination by M:r. Faulks. 

Q Without taking any time to establish either 
your qualifications or your knowledge of the 
properties of the Passaic Consolidated Water 
Company, which I think will be conceded by 
everyone, what have you to say as to whether or 
not the properties of that company used and 
useful in its water business, are now worth sub-

20 stantiaJly more than the value placed upon them 
by this Board in the rate case f A I then 
thought and I still think that the property of 
the Passaic Consolidated Water Company is 
worth substantially more than the value placed 
upon it by the Board . 
. Q Then, whether reproduction less deprecia-

tion, or whether any other particular method of 
valuation is the correct one, I understand you to 
say that in your opinion the present value of the 

30 properties referred to is substantially in excess 
of the values fixed upon it by the Commission 
in 1923 for rate making purposes f A I do. 

By Mr. Queen. 

Q There have been some additions to the 
property, have there not, since that time f A 
Yes. But I mean, taking the Commission's basis 
and adding additions, subtracting withdrawals 
an_d 1:1'1aking proper allowance for depreciation, 

40 bringing the valuation up to date, the valuation 
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of the property at this time on that basis is sub-
stantially less than I believe is the true value of 
the property. 

Q (By Mr. Faulks.) Was that true of the 
date of your last appraisal, being the one that 
has been placed upon the books of the company f 10 
A Yes. 

By Com-missioner Autenreith. 
Q Mr. Hill, am I correct in saying that you 

testified in the rate case that value was a matter 
of sound judgment after considering the vari-
ous bases of arriving at value f A Yes. 

Q Then the value given by you in the. r~te 
case was a matter of your judgment after giving 
consideration to the various bases submitted f A 20 
Yes. 

( Discussion off the record.) 
:Mr. Osborne: They asked us for a copy of 

a letter written by Colonel Betts, referred 
to in the exhibit which we put in. 

:Mr. Queen: Exhibit R. 3, dated June 23, 
1924. 

Mr. Osborne: On page 46 of the testi• 
mony R. 3 was introduced by us. It was 30 
found in the files of the Board after the 
hearing, and by consent put into the record. 
That letter which was signed by Mr. Cook 
refers to a letter of June 2nd by Colonel 
Betts. We have not been able at the moment 
to locate that letter of June 2nd. Have you 
a copy of itf 

Mr. Queen: Yes. I have asked Judge 
Osborne to produce the original letter. He 
now says he cannot find it, but I have a 4 o 



10 

20 

30 

86 
John H. Cook, cross. 

carbon copy, what purports to be a carbon 
copy. 

Mr. Osborne: There will be no objection 
to taking this upon the assumption that it is 
a carbon copy of the paper in question. We 
will search our files. 

Commissioner Autenreith: You can 
verify that by looking for the original. 

Mr. Queen: Exhibit R. 3 is a reply in 
response to that letter of June 2nd. 

Commissioner Autenreith: I suppose the 
purpose of it is to make the picture com-
plete. 

Mr. Queen: That is it. 
Mr. Osborne: I do not think there can be 

any doubt but that that is a correct copy. 
Mr. Queen: I offer it subject to correc-

tion if you find the original. 
( Copy of letter of June 2, 1924, addressed 

to John H. Cook, president, Passaic Con-
solidated Water Company, received and 
marked Exhibit C. 4.) 

Mr. Queen: In this letter, Exhibit R. 3, 
you say that-

Mr. Osborne: Who says! 
Mr. Queen: Mr. Cook. I suppose Mr. 

Cook ought to be recalled. 

JOHN H. COOK, recalled on behalf of the com-
pany, for further 

Cross· examina.tion by Mr. Queen. 

Q In this letter, R. 3, of June 2, 1924, you say 
40 that Mr. Wherry has filed with the Board today 
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an exhibit prepared to show the net worth of the 
property of the company on three bases; namely, 
one, using the rate base as the basis, two, using 
the book entries of the predecessor companies 
as the basis, and three, using the reproduction 
estimate at current prices. I am informed that 
the files of the Board do not show that document. 10 
A You mean that was filed by Mr. Wherry f 

Q Yes. That was filed by Mr. Wherry. Do 
you know whether you have a copy of itf A 
Presumably we have a copy, but I do not know 
about that. Presumably we have a copy and if 
we have, if I can make a note of it, if required I 
can produce it, I suppose. 

Mr. Osborne: We will look it up and if 
we have a copy it will be filed. 20 

Mr. Queen: If it can be located it may 
be considered in evidence. 

Mr. Osborne: Oh, yes, assuming it is 
subject to any objection as to its materiality, 
of course, which we cannot pass on without 
seeing it. 

Matter Taken to Conference. 

30 

40 
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BOARD OF 
PUBLIC UTILITY COMMISSIONERS 

UNIFOR}.1: SYSTEM OF ACCOUNTS 
FOR 

Page 8. 

vVATER UTILITIES 
FIRST ISSUE 

EFFECTIVE J ANDARY 1, 1913 

10. Costs to be Actual Money Costs.-AH 
charges made to fixed capital or other property 
accounts with respect to any property acquired 

2 0 on or after January 1st, 1913, shall be the actual 
money cost of the property. When the con-
sideration actually given for anything with re-
spe?t to which a charge is made to any fixed 
capital or other property account is anything 
other than money, the actual consideration shall 
be described in the entry with sufficient fullness 
and particularly to identify it, and the amount 
charged shall be the actual money value of such 
consideration at the time of the transaction. 

ao Page 9. 

12. Costs of Labor, Materials and Supplies-
Cost of labor ( employed in construction) in-

cludes not only wages, salaries and fees paid em-
ployees, but also such personal expenses of em-
ploye~s as are borne by the company. Cost of 
materials and supplies consumed in construction 
is the cost at the places where they enter into 
const_ruction_, including cost of transportation 

40 and inspection when specifically assignable. If 
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such materials and supplies are passed through 
storehouses their cost entered in the account 

' may include a suitable proportion of store ex-
pense. The term ''cost'' as used herein means 
the actual cost in money of labor and materials 
used in construction, or the actual cost in money 
of property acquired after construction, or if the 10 
consideration given is other than money, the 
actual money value of such other consideration 
at the time of the purchase. 

Exhibit C. 2. 

BOARD OF 
PUBLIC UTILITY COMMISSIONERS 

U IFORM SYSTEM OF ACCOUNTS 

Page 32. 

FOR 

WATER UTILITIES 
FIRST REVISED ISSUE 
EFFECTIVE JANUARY 1, 1925 

20 

3. Cost to be Actual Money Costs.-All 3 o 
charges to fixed capital accounts shall be 
the actual cost of the property acquired. 
When the actual consideration given for 
same is anything other than money, it shall 
be described in the entry with sufficient 
fullness and particularity to identify it and 
the amount charged shall be the actual 
money value of such consideration at the 
time of the transaction. Discounts upon 
securities and other commercial paper is- 40 
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sued must in no case be included as a part 
of the cost of any property acquired. 

Cost of labor ( employed in construction) 
includes not only wages of employees but 
also such of their personal expenses as are 
borne by the utility. Cost of materials and 

supplies consumed in construction is the 
cost at the places where they enter into 
construction, including cost of transporta-
tion and inspection when specifically as-
signable. As a part of the cost of fixed 
capital should also be included such por-
tion of engineering and plant supervision 
expenditures and of general expenses as 
may be chargeable to construction under 
an equitable plan for the apportionment of 
such expenses. The latter should not be 
interpreted, however, as permitting the ad-
dition to fixed capital accounts of arbitrary 
percentages to cover assumed overhead 
costs. Only the actual and necessary ex-
penses incurred that are properly assign-
able to construction may enter into the cost 
of fixed capital. 

4. Withdrawals or Retirements.-When any-
thing (not including minor parts the re-
newal of which is considered a repair) is 
withdrawn or retired from service, the 
amount at which it stood charged in any 
fixed capital account shall be credited to 
that account at the time of withdrawal 

' and the entry of such credit shall cite by 
name and page of book or other record 
the original entry of cost of the thing with-
drawn. If such amount is not known it 

' shall be estimated, the facts upon which 
the estimate is based and the name of the 
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person by whom estimated shall be shown, 
and the amount thus estimated to be the 
ledger value of such thing withdrawn shall 
be credited. 

Credits for property retired should in-
clude such part of overhead costs as is 
equitably assignable thereto. 

10 

The amounts credited to fixed capital 
accounts for the retirement of property 
shall concurrently be charged (less salvage 
and insurance) to the Amortization Re-
serve as per the text of that account, and 
also the cost of dismantling, tearing down, 
or removing any discarded plant or equip-
ment. When any replacement takes the 
form of reconstructing or converting exist-
ing property in such a way that the cost 20 
of the entire project cannot be accurately 
assigned as between the cost of putting in 
the new property, and the cost of taking 
out the old, no greater proportion of the 
cost of the project shall be charged to 
fixed capital accounts than would equal 
the cost of new plant or equipment hav-
ing equivalent capacity and expectation of 
serviceable life. 30 

40 
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UNIFORM SYSTEM OF ACCOUNTS 
FOR 

TELEPHONE COMPANIES 

AS PRESCRIBED BY THE 

INTERSTATE COMMERCE COMMISSION 

IN ACCORDANCE WITH SECTION 20 OF THE 

ACT TO REGULATE COMMERCE 

FIRST ISSUE 

Effective on January 1, 19 13 

WASHINGTON 

1915 

INSTRUCTIONS PERTAINING TO FIXED 
CAPITAL ACCOUNTS. 

Page 32. 

9. Fixed capital defined.-By the fixed capital 
o! a company (frequently termed the construc-

30 ti_on accou'!1't) is_ meant the property, both tan-
gible ~nd intangible, which is devoted to the ac-
co~phshment of the principal purposes of its 
bus1~ess, and which has an expectation of life in 
serv1c: of _more than one year from date of in-
stallation in service ( exception being made in 
the case of hand tools and other small portable 
tool~ th at may be lost or stolen). 
. Fixed capital consists of original capital, addi-

tions, betterments, and replacements and the 
-! 0 cost thereof should be charged as dire;ted below. 
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Original capital is the fixed capital installed or 
acquired prior to the beginning of regular opera-
tions by the company. As applied to a telephone 
company it includes the acquisition or construc-
tion of the plant necessary to begin the regular 
operation of an exchange or toll system. The 
cost of original capital should be charged to the 10 
appropriate subaccounts under account No. 100, 
"Fixed Capital Installed Prior to January 1, 
1913,'' or under account No. 101, '' Fixed Capital 
Installed Since December 31, 1912. '' 

Additions are structures, facilities, equipment, 
and other properties added to those in service 
at the beginning of operations, and not taking 
the place of any property of like purpose pre-
viously held by the company. The cost of addi-
tions should be charged to the appropriate sub- 20 
accounts under account No. 101, "Fixed Capital 
Installed Since December 31, 1912.'' 

Betterments are mechanical changes in struc-
tures, facilities, or equipment which have as their 
primary aim and result the making of the prop-
erties affected more useful or of greater capac-
ity than they were at the time of their installa-
tion or acquisition. The cost of such portion 
only of the changes incident to betterments as 
will when added to the original cost of the prop- 3 0 
erty bettered, give the cost of replacement or re-
construction in present condition of the property 
as bettered should be charged to the appropriate 
subaccounts under account No. 101, "Fixed Capi-
tal Installed Since December 31, 1912. '' The re-
mainder of the cost of the change should be 
classed as a repair and be charged to the appro-
priate operating expense accounts. 

Replacements are those installations of fixed 
capital which have for their purpose the sub- 40 
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stitution of one building, structure, piece of 
equipment, or machinery for another which it 
has become necessary to retire, the substitute 
having substantially no greater capacity than the 
property replaced; also the extension of life 
period of franchises, patents and other intangible 

10 fixed capital. 

20 

The cost of the fixed capital retired should be 
credited to the fixed capital accounts in which it 
is carried and the cost of the fixed capital in-
stalled in place of fixed capital so retired should 
be charged to the appropriate subaccounts under 
account No. 101, "Fixed Capital Installed Since 
December 31, 1912. '' 

Page 33. 

10. Costs to be actual money costs.-All 
charges made to fixed capital or other property 
accounts with respect to any property acquired 
on or after January 1, 1913, should be the actual 
money costs of the property. When the con-
sideration actually given for anything with re-
spect to which a charge is made to any :fixed 
capital or other property account is anything 
other than money, the actual consideration 
should be described in the entry with sufficient 

3 0 fullness and particularity to identify it, and the 
amount charged should be the actual money 
value of such consideration at the time of the 
transaction. 

12. Costs of labor, materials and supplies.-
The term cost as used in the fixed capital ( or 
construction) accounts means the actual cost in 
money of labor and materials used in construc-
tio;11, or the actual cost in money of property ac-

40 quired after construction, or if the consideration 
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given is other than money, the actual money 
value of such other consideration at the time of 
the purchase. Cost of labor includes not only 
wages, salaries, and fees paid employees, but 
also the personal expenses of such employees 
when borne by the company. Cost of material 
and supplies consumed in construction is the cost 10 
at the places where they enter into construction, 
including cost of transportation and inspection 
when specifically assignable. If such materials 
and supplies are passed through storehouses, 
their cost entered in the account may include a 
suitable proportion of store expense. 

20 

30 

40 
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REPORTS OF BOARD OF 
PUBLIC UTILITY COMMISSIONERS. 

Vol. XI, page 253. 
10 

No. 1123. 

20 

30 

IN THE MATTER OF THE APPLICATION oF THE Ac-
QUACKANONK WATER COMPANY, EAST JERSEY 
w ATER COMPANY, KEARNY w ATER COMPANY, 
MONTCLAIR w ATER COMPANY AND PASSAIC 
WATER COMPANY FOR APPROVAL OF CONSOLIDA-
TION AGREEMENT FORMING PASSAIC CONSOLI-
DATED w ATER COMPANY. 

IN THE MATTER OF THE APPLICATION OF TRE Ac-
QUACKANONK WATER COMPANY, EAST JERSE1 

w ATER COMPANY, KEARNY w ATER COMPANY, 
MONTCLAIR WATER COMPANY AND PASSAIC 
WATER COMPANY FOR APPROVAL OF THE Is-
SUANCE OF CAPITAL STOCK OF PASSAIC CON-
SOLIDATED WATER COMPANY FOR THE PURPOSE 

OF SAID CONSOLIDATED TO THE AMOUNT OF 
THIRTY-FIVE THOUSAND SHARES AT THE p AR 
VALUE OP ONE HUNDRED DOLLARS ($100) A 
SHARE. 

Approval is given to the consolidation of five 
water companies and to the issuance of capital 
stock by the consolidated company, it appearing 

1. That the assets behind the securities of 
the consolidated company are sufficient to con-
form to the requirements imposed by the State 
on newly incorporated companies; 

2. That the consolidation does not by any of 
its terms subject any security holder in any of 
the companies to any unfair condition or ar-

40 rangement; 
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3. That every statutory requirement applica-
ble to the premises has been complied with. 

William M. Wherry, for the Petitioners. 
Edward F. Merrey, for the Cities of Paterson, 

Passaic and Clifton. 
Theodore J. Badgley, for the Town of Mont-

clair. 
The petition in this matter alleges, among 

other things, that: 
The above corporations were organized for the 

purpose of carrying on business of the same 
nature, namely, the supplying of water for do-
mestic and public uses, in said State and com-
prising one system. 

The respective Boards of Directors of the said 
corporations have approved a plan of consolida-
tion of the said corporations, for the purpose of 
greater efficiency and economy of management, 
and in order more efficiency to carry on their 
business and discharge their public duties. 

The books of the said companies have been 
balanced as of December 31st, 1922, and the 
value of the property of the companies has been 
ascertained as of that date. The value of the 
property, including all assets, as of December 
31st, 1922, is more than $13,000,000. The con-
solidation agreement provides for the capitaliza-
tion of $11,500,000 thereof, of which $8,000,000 is 
to be bond and $3,500,000 stock. 

The property of the consolidated companies is 
subject to the following liabilities: 
Bonds secured by mortgage . ..................... $7,092,000.00 
Debt to the New Jersey General Security Company 1,331,546.84 
Current Liabilities, approximately. . . . . . . . . . . . . . . 240,000.00 

The consolidation agreement provides for the 
issuance of shares of the consolidated corpora-
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tion to stockholders of the respective companies 
in the fallowing proportions : 

No. of 
Shares 

Outstand-
ing 

Par Value 
Issued 
of New 

Stock to be 
for Each 

Total 
Shares 
to be 
Issued 

l O Acquackanonk Water Company 4,000 
East Jersey Water Company.. 1,000 
Kearny Water Company...... 1,000 
Montclair Water Company. . . . 5,000 
Passaic Water Company. . . . . . 30,000 

Share of 
Old Stock 

2.27375 sh. 
5.74 sh. 
2.84 sh. 
1.51 sh. 

.1925 sh. 

9,095 
5,740 
2,840 
7,550 
5,775 

Total shares . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31,000 
Total in dollars, par value ............... $3,100,000 

It is proposed to issue stock of the new com-
pany of a par value of $400,000 and later bonds 
in the par . value of $908,000 bearing interest at 
six per cent. in consideration of the cancellation 
of an equal amount of indebtedness of the com-

20 parries to the New Jersey General Security Com-
pany. 

30 

40 

Article V of the consolidation agreement pro-
vides that "the present indebtedness, and all 
legal obligations and duties, of each of the said 
corporations shall be assumed in full by the con-
solidated,'' and Article VI provides that "upon 
consummation of this consolidation, all property, 
real, personal and mixed, of the said corpora-
tions * * * shall vest in the said consoli-
dated corporation." 

The companies have therefore petitioned the 
Board for: 

1. A certificate of approval, in writing, of a 
consolidation agreement dated the 10th day of 
\May, 1923. 

2. The approval of the issuance of the stock 
of Passaic Consolidated Water Company for the 
purpose of said consolidation to the extent of 
thirty-one thousand shares. 
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3. The issuance of the stock of Passaic Con-
solidated Water Company, for the purpose of 
cancelling four hundred thousand dollars ($400,-
000) of indebtedness to the New Jersey General 
Security Company, to the extent of four thou-
sand shares. 

The value of the properties of the applicants 
used and useful in furnishing water service was 
fixed by the Board in its decision dated 1\1arch 
27th 1923 · this decision also gives historical ' ' data concerning these companies. 

io 

This Board enunciated its policy with respect 
to the requirements in cases of mergers in the 
matter of the application of American Malt Cor-
poration and American Malting Company for ap-
proval of agreement of merger and co_nsolid~t~on 
(R. B. P. U. C. Vol. II, p. 401). In its dee1s10n 20 
in this matter it stated that: 

'' In general, the ref ore, the Board is of 
opinion that, inasmuch as formal approval 
by a State tribunal is now, of necessity, a 
requirement in the case of every merger, the 
company resulting from such merger may 
properly be required to show at the time of 
merger, (1) assets behind its securities in 
amount sufficient to conform with the re-
quirements imposed by the State upon com-
panies newly incorporating under its laws; 
(2) that such a merger mlli3t not by any of 
its terms subject any security holder in any 
of the consolidating or merging companies 
to an unfair or inequitable condition or ar-
rangement; (3) that in the carrying out of 
such merger it must be affirmatively shown 
that each and every statutory requirement 
applicable in the premises has been com-
plied with.'' 

20 

40 
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TABLE I. 

Condensed and re-arranged balance sheets on three bases for plant and property-both used and useful for water 
purposes and all other property-all as of December 31st, 1922. 

(2) 

Balance Sheets after giving effect to 
proposed issues of securities 

Assets 
Plant and Property ( all property) ................. . 
Less Depreciation Reserve ......................... . 

Depreciated Book Cost (all property) 
Depreciated Valuation of Used Water Property ..... . 
Add Valuation of Excluded Property ................ . 

Depreciated Cost or Value of all Property ......... . 
Current Assets and Deferred Items ................. . 

Total Assets Adjusted (less depreciation) ......... . 
Liabilities 

Current and Deferred Liabilities ................... . 
N. J. General Security Company (2) ................ . 

Stock issue proposed: 
To N. J. General Security Company ............. . 
To Shareholders of Consolidating Companies .... . 

Bond issue proposed: 
To N. J. General Security Company ............. . 

For refunding ................................... . 
Surplus After Consolidation ........................ . 

(1) 
On Basis of 
Book Costs 

$13,053,181.99 
1,398,341.64 

$11,654,840.35 
786,926.14 

$12,441,766.49 

$ 241,498.96 
23,546.84 

400,000.00 
3,100,000.00 

908,000.00 
7,092,000.00 

676,720.69 

On Basis of Hill's 
Appraisal as Ad-

justed in Gore's 
Exhibit B 

(1) $12,721,600.12 
( 3) 96,005.00 

$12,817,605.12 
786,926.14 

$13,604,531.26 

$ 241,498.96 
23,546.84 

400,000.00 
3,100,000.00 

908,000.00 
7,092,000.00 
1,839,485.46 

(3) 
Board's Value of 

On Basis of 
$11,500,000 

(1) $11,200,000.00 
( 3) 73,000.00 

$11,273,000.00 
786,926.14 

$12,059,926.14 

$ 241,498.96 
23,546.84 

400,000.00 
3,100,000.00 

908,000.00 
7,092,000.00 

294,880.34 

Total Liabilities (less depreciation)............... $12,441,766.49 $13,604,531.26 $12,059,926.14 
(1) Less working capital of $300,000 as deducted in (2) by Mr. Gore. 
(2) Open account after issuing to this company $400,000 capital stock and $908,000 bonds as proposed. 
( 3) After sale of Split Rock property. 
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In column (3) it will be noted that a surplu s 
of nearly $295,000 will remain after the issue of 
the securities as contemplated in the consolid a-
tion agreement. This is the minimum amount 
of surplus shown on any of the three bases. 

The condensed and rearranged balance sheet s 
10 h on t e three bases, then, each affirmatively in-

dicate that (1) the assets behind the securities of 
the consolidated corporation are in amount suffi-
cient to conform with the requirements imposed 
by the State upon companies newly incorporat -
ing under its laws. It is the Board's opinion 
that (2) the consolidation does not by any of 
its terms subject any security holder in any of 
the consolidating companies to an unfair or in-
equitable condition or arrangement and that in 

20 carrying out such consolidation it has been affirm-
atively shovvn ( 3) that each and every statutory 
requirement applicable in the premises has been 
complied with, and that the Board should there-
fore approve the con olidation. 

Counsel for the City of Paterson and also for 
the City of Passaic objected to the consolidation 
in general on the ground that it may become 
necessary at some future time for each of these 
municipalities to acquire by condemnation or 

30 otherwise the distribution system in each of the 
respective municipalities for the purpose of op-
erating municipally owned water supply depart-
ments and that it would be much easier to as-
cert~in the value of the property of a company 
serving only within the areas of such city than to 
condemn part of the property of a very much 
larger system. As now operated, however, each 
of these water companies serves water outside 
the area of a single municipality and the main 

-10 source of supply is owned jointly by the ap -
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plicants in this case. So in any event it will be 
necessary to segregate and value the part of the 
property which the municipality desires to pur-
chase. The Board is of the opinion that each 
of these protesting municipalities will have the 
same rights and the same opportunity of con-
demnation of the necessary parts of the distribu-
tion system within their own territory after con-
solidation as before and the allegation that the 
municipalities may at some future time institute 
condemnation proceedings for the acquisition of 
this property would not justify the Board, on 
such a contingency alone, in withholding its ap-
pr oval of the consolidation and merger in this 
case in view of the fact that all legal require-
ments set forth by the Board in the American 
Malt Corporation case hereinabove cited have 
been complied ·with. :Moreover, the values of the 
constitutent parts of the property of the con-
solidating companies have been estimated by 
various witnesses in great detail and on many 
bases and the relation that the value of the dis-
tr ibution systems bear to other elements of value 
may be estimated on any of these bases as fully 
after consolidation as without consolidation. 

BASIS FOR OPENING BOOKS AFTER CONSOLIDATION 

In the condensed balance sheets hereinabove 
set forth in the value of $11,500,000 which was 
heretofore found by the Board does not include 
the value of non-operating property. The books 
of the existing companies show definite figures 
(presumably the historical costs) with respect to 
the assets and liabilities pf the respective com-
panies as now shown in their annual reports to 
the Board and there can be no prejudice result-
ing from the setting up of the combined balance 
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sheet on the basis of the combined book costs of 
the respective companies after eliminating inter-
company items. In view of the fact that the 
companies have appealed to the court for a re-
view of the Board's value of used and useful 
property, it appears preferable that the books 

l O of the consolidated company should be opened on 
the basis of the consolidated book figures as 
shown in Exhibit P-2 (Exhibit A) with any 
proper adjustments which may become necessary 
and that the books be so continued until the legal 
proceedings are concluded, at which time any ad-
justment may be submitted to the Board for 
approval. In the instant petition the Board's 
approval is asked for a capitalization of but 
$31,500,000 of stock but it is indicated that the 

20 consolidated company will later ask for the ap-
proval of $8,000,000 of six per cent. mortgage 
bonds. 

CONCLUSIONS 

The Board there£ ore finds and determines : 
1. That the consolidation agreement is hereby 

approved. 
2. That the books of Passaic Consolidated 

vVater Company shall be opened on the basis of 
30 consolidated book costs as shown in Exhibit P-2 

(Exhibit A) with any necessary and proper ad-
justments to be made therein. 

40 

3. That the Board hereby approves the is-
sues of thirty-one thousand shares of stock of 
Passaic Consolidated Water Company at the par 
value of $100 each per share in the amounts as-
signed to the shareholders of each company as 
shown in paragraph (7) of the petition herein-
above cited. 
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4. That the Board hereby approves the issue 
of $400,000 par value of stock of Passaic Con-
solidated Water Company for the purpose of 
cancelling an equal amount of indebtedness of 
the consolidating companies to the New Jersey 
General Security Company. 

5. That all books of account and other records 
of the consolidating companies shall be turned 
over to the consolidated company. 

Certificates in accordance with these findings 
will issue. 

Dated, October 26, 1923. 
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1923 Report 

ANNUAL RE'PORT 

OF 

P ASSAIO CONSOLIDATED WATER 00. 

TO THE 

BOARD OF 
PUBLIC UTILITY COMMISSIONERS 

OF THE 

STATE OF NEW JERSEY 
For the Two :Months Ending Dec. 31, 1923 

Page 8. 

Line 
No. 

GENERAL BALANCE SHEET-ASSET SIDE 

Item. 
(a) 

Balance at Close 
of Year. 

(b) 

1 100. Fixed Capital Installed Prior to January 1, 
1913-Page 10 ......................... $ 9,690,029.69 

2 101-42. Fixed Capital Installed since December 31, 
1912-Page 11 . . . . . . . . . . . . . . . . . . . . . . . . . 3,593,787.45 

3 Total Fixed Capital in Water Department 13,283,817.14 
5 151. Construction Work in Progress-Page 12 . . . . 943.06 
6 15~. Materials and Supplies. . . . . . . . . . . . . . . . . . . . . . 170,681.26 
7 153. Cash ....... ·................................ 47,465.55 
9 155(a). Consumers' Accounts Receivable.......... 602,146.43 

10 155(b). Other Accounts Receivable.............. 50,706.85 
12 157. Other Current Assets (Specify in foot-note).. 167,969.68 
14 160. Investments-Page 14 . . . . . . . . . . . . . . . . . . . . . . 40,752.00 
17 164. Prepayments (Specify in foot-note).......... 2,400.92 
20 167. Other Suspense-Page 15 . . . . . . . . . . . . . . . . . . . 22,695.34 

21 

Note: 

Total ................................. $14,389,578.23 
Other Current Assets-Accrued Water Rates ..... . 
Prepayments-Insurance ....................... . 

Rents ........................... . 
2,170.25 

230.67 

Net change 
During Year. 
(Increase in 
Black, De-
crease in 
Red Ink.) 

(c) 

167,969.68 

2,400.92 

These are consolidated book figures of constituent companies to carry out suggestions 
made in decision of the Board, dated October 26, 1923; without prejudice to the Company's 
right to .claim, use and prove true values of its properties in any proceeding, matter or 
transaction. 
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Page 9. 

Line 
No. 

1 
5 
9 

10 
11 
12 
16 
19 
20 

21 

GENERAL BALANCE ·SHEET-LIABILITY SIDE. 

Item. 
(a) 

Balance at Close 
of Year. 

(b) 

Due and Not Yet 
Unpaid. Due. 

200 Funded Debt-Page 16. . • • * • • * $7,091,000.00 
204. Interest Accrued . . . . . . . . $4,776.67 4,776.67 
208. Advances from Other Corporations, * . . . . . . . . 1,340,515.20 
209: Consumers' Deposits • • • • • · · · · · · · · · · · · · · · · · · :i•i:t~: 
210. Other Accounts Payable • • • · · · · · · · · · · · · · · · · · 

28
• 156:14 211. Unearned Revenue . • • • • • · · ·. · · · · · · · · · · · · · · · · ' 48 

216. Accrued Amortization of Capital-Page 18. . . . 1,537,454. 
221 Capital Stock-Page 17 ................. • • • • 3,500,000.00 
222· or 168. Corporate Surplus or Deficit-Page 21 774,339.52 

Total ................................. $14,389,578.23 
Advances from Other Corporations-from New Jer-

sey General Security Co.-Parent Co ..... 

• Specify in foot-note. 

Net change 
During Year. 
(Increase in 
Black, De-
crease in 
Red Ink.) 

(c) 

1,340,515.20 
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1924 Report 
ANNUAL REPORT 

OF 

PASSAIC CONSOLIDATED WATER CO. 
TO THE 

BOARD OF 
PUBLIC UTILITY COMMISSIONERS 

OF THE 

STATE OF NEvV JERSE·Y 
For the Year Ending Dec. 31, 1924 

Page 8. 

Line 
No. 

3 
4 
5 
6 
7 
9 

10 
12 
14 
17 
18 

20 

GENERAL BALANCE SHEET-ASSET SIDE. 

Item. 
(a) 

Close of Year 19211. 

Balance at Close 
of Year 1924. 

(b) 

Total Fixed in Water Department. ...... $21,089,745.90 
150. Fixed Capital in Other Departments~Page 12, 140,609.00 
151. Construction Work in Progress-Page 12...... 8,850.02 
152. Materials and Supplies...................... 179,547.33 
1·53. Cash . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 67,951.47 
155 (a). Consumers' Accounts Receivable......... 888,052.01 
155 (b). Other Accounts Receivable.............. 47,646.92 
157. Other Current Assets (Specify in foot-note)... 146,115.01 
160. Investments-Page 14 . . . . . . . . . . . . . . . . . . . . . . 2,100.00 
164. Prepayments (Specify in foot-note).......... 4,116.01 
165. Unamortized Debt Discount and Expense-

Page 15................................. 140,569.70 
167. Other Suspense-Page 15.................... 18,090.91 

Total ................................. . $2~ 733,394.28 
Other Current Assets 

Water Rates Accrued ........................... . 
Prepayments-Insurance ....................... . 

Figures in Italics Type appear in red ink. 

Net change 
During Year. 
(Increase in 
Black, De• 
crease in 
Red Ink.) 

(c) 

$2,080,65 2.05 
300.00 

8,850.02 
8,866.07 

20,485.92 
285,905 .58 

3,059.93 
21,854.6"1 

2.100.00 
1,715.09 

140,569.70 
4,486.06 

$1,641,860.33 

146,115.01 
4,116.01 
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Page 9. 

Line 
No. 

1 
5 
9 

10 
11 
12 
16 
17 
19 
20 

21 

GENERAL BALANCE SHEET-LIABILITY SIDE. 
Close of Year 1924. 

Item. 
(a) 

Balance at Close 
of Year 1924. 

(b) 

Due and Not Yet 
Unpaid. Due. 

200. Funded Debt---iPage 16. . * * * * * * 
204. Interest Accrued . . . . . . . $32,566.67 
208. Advances from Other Corporations* ......... . 
209. Consumers' Deposits ...................... . 
210. Other Accounts Payable .................... . 
211. Unearned Revenue ........................ . 
216. Accrued Amortization of Capital-Page 18 ... . 
217 and 218. Other Required Reserves-Page 18 .. 
221. Capital Stock-Page 17 .................... . 
222 or 168. Corporate Surplus or Deficit-Page 21 

$7,939,000.00 
32,566.67 

48'5,153.31 
36,930.22 

132,275.05 
41,525.83 

2,906,900.02 

3,500,000.00 
7,659,043.18 

Total ................................... $22,733,394.28 
Loans from New Jersey General Security Co.-

Parent Co .............................. . 

Figures in Italics Type appear in red ink. 

• 

Net change 
During Year. 
(Increase in 
Black, De-
crease in 
Red Ink.) 

(C) 

$848,000.00 
2,7,790.00 

855,361.-89 
. 10,814.91 

66,684.02 
13,369.69 
53,"184.61 
65,294.21 

1,612,448.36 

$1,641,860.33 

485,153.31 
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Insert between pages 8 and 9. 
GENERAL BALANCE SHEET-ASSET SIDE. 

Close of Year 1923. 

After fili~g our report for 2 months ending Dec. 31/1923, an appraisal was made 
of the prop~rt1es as of Nov 1/1923 and book entries made giving effect to this appraisal, 
and an audit was also made as of Jan 1/1924. After giving effect to appraisal and audit 
the following is a corrected Balance Sheet as of Jan. 1/1924 & net changes shown for 
1924 are based on these figures. 

Line 
No. 

Item. 
(a) 

Balance at Close 
of Year. 

1923. 
3 Total Fixed Capital in Water Department. . $23,170,397.95 
4 150. Fixed Capital in Other Departments-Page 12 140,909.00 
6 152. Materials and Supplies. . . . . . . . . . . . . . . . . . . . . 170,681.26 
7 153. Cash . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 47,465.55 
9 155 (a). Consumers' Accounts Receivable......... 602,146.43 

10 155 (b). Other Accounts Receivable.............. 50,706.85 
12 157. Other Current Assets (Specify in foot-note)... 167,969.68 
17 164. Prepayments (Specify in foot-note).......... 2,400.92 
20 167. Other Suspense-Page 15................... 22,576.97 

21 Total ................................... $24,375,254.61 
Other Current Assets-Accrued Water Rates .. 
Prepayments-Insurance . . . . . . . . . . . . . . . . . . . . 2,170.25 

Rents . . . . . . . . . . . . . . . . . . . . . . . . 230.67 

$2,400.92 

$167,969.68 
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Line 
No. 

1 
5 
9 

10 
11 
12 
16 
18 

19 
20 

21 

GENERAL BALANCE SHEET-LIABILITY SIDE. 
Close of Year 1923. 

Item. 
(a) 

Balance at Close 
of Year 

1923. 

Due and Not Yet 
Unpaid. Due. 

200. Funded Debt-Page 16 .. 
204. Interest Accrued. . . . . . . $4,776.67 
208. Advances from Other Corporations ......... . 
209. Consumers' Deposits .................. • .. • • 
210. Other Accounts Payable ................... . 
211. Unearned Revenue ..................... • • • • 
216. Accrued Amortization of Capital-Page 18 .... 
219 and 220. Optional Reserves-Page 18. Federal 

Income Tax ........................... . 
221. Capital Stock~Page 17 .................. • • 
222 or 168. Corporate Surplus or Deficit-Page 21 

$7,091,000.00 
4,776.67 

1,340,515.20 
47,745.19 
65,591.03 
28,156.14 

2,960,684.63 

65,294.21 
3,500,000.00 
9,271,491.54 

-----
Total ................................... $24,375,254.61 

Advances from Other Corporations-from New 
Jersey General Security Co .............. . $1,340.515.20 
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PASSAIC CONSOLIDATED WATER COMPANY. 

Plant Property, Depreciable and Non Depreciable with Values as Set by Board 
of Public Utility Commissioners, for Rate Purposes Only and 

Depreciation for Four Years Ended December 31, 1924' 

Non- Depreciation 
Total Depreciable Depreciable 

Board's Valuation, December 31, 1920 ... $11,500,000.00 
1-1/2% Year 

Working Capital . . . . . . . . . . . . . . . . . . 300,000.00 

Valuation of Plant Property, December 
31, 1920 .......... . ........... $11,200,000.00 $2,049,000.00 $9,151,000.00 $137,265.00 1921 

1921 Additions • • . . . . . . . . . . . . . . . . . . 180,791.35 180,791.35 

Value of Plant Property, December 31, 
1921 .......................... $11,380,791.35 $2,049,000.00 $9,331,791.35 $139,976.87 1922 

1922 Additions . . . . . . . . . . . . . . . . . . . . 128,446.35 1,533.46 126,912.89 

Value of Plant Property, December 31, 
1922 .......................... $11,509 237.70 

1923 Additions (Ten Months) . . . . . . 226:417.05 
$2,050,533.46 $9,458,704.24 $141,880.57 1923 

5,131.69 231,548.74 
1923 Additions (Two Months) . . . . . . 53,130.95 53,130.9·5 

Value of Plant Property, December 31, 
1923 ............. · ............ $11,788,785.70 $2,045,401.77 $9,743,383.93 $ 2,711.12 2-1/J 

months to 

1924 Additions-Montclair only ..... 8,541.07 8,541.07 

$11,797,326.77 $2,045,401.77 $9,751,925.00 $421,833.56 
Deduct a/c Sale of Montclair Plant 

March 10, 1924 . . . . . . . . . . . . . . . . 1,171,857.55 233,788.00 938,069.55 42,238.16 

Value After Montclair Sale ............. $10,625,469.22 $1,811,613.77 $8,813,855.45 $379,595.40 
132,207.83 

1924 Additions (Exclusive of Mont-
clair) Net .................... . 279,871.75 3,434.58 283,306.33 

Value of Plant Property, December 31, 
1924 ............ · · ............ $10,905,340.99 $1,808,179.19 $9,097,161.78 $511,803.23 

Figures in Italics Type appear in red ink. 

Mch.10, 19 
for Monte 

only. 

1924 
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Insert between pages 20 and 21 of the 1924 Report corrected to conform with the 
corrections made by the testimony ( See State of Case, page 52, lines 30 to 40). 

PASSAIC CONSOLIDATED WATER COMPANY 

Plant Property, Depreciable and Non-Depreciable with Values as Set by Board 
of Public Utility Commissioners, for Rate Purposes Only, and 

Depreciation for Two Years Ended December 31, 1924 

Non- Depreciation 
Total Depreciable Depreciable 1-1/2% Year 

a's Valuation, December 31, 1922 .. $11,500,000.00 
Working Capital . . . . . . . . . . . . . . . . . . . 300,000.00 

ation of Plant Property, December 
31, 1922 ....................... $11,200,000.00 

1923 Additions ( 10 months) . . . . . . . . 226,417.05 
1!23 Additions (2 months). . . . . . . . . 53,130.95 

$2,049,000.00 $9,151,000.00 
5,131.69 231,548.74 

53,130.95 

e of Plant Property, December 31, 
1923 .......................... $11,479,548.00 

1924 Additions (Montclair Only).... 8,551.07 
$2,043,868.31 $9,435,679.69 $137,265.00 1923 

8,551.07 3,031.12 2-1/3 
months 

$11,488,099.07 $2,043,868.31 $9,444,230.76 $140,296.12 Montclair to 
3/10/24 

ucted a/c of Sale of Montclair Plant 
Mar. 10, 1924 . . . . . . . . . . . . . . . . . . 1,078,458.31 30,000.00 1,048,458.31 18,286.12 

.eAfter Montclair Sale .............. $10,409,640.76 $2,013,868.31 $8,395,772.45 $122,010.00 
1924 Addition (Exclusive of Mont-

clair) . . . . . . . . . . . . . . . . . . . . . . . . . 279,871.75 3,434.58 283,306.33 125,935.58 1924 

e or Plant Property, December 31, 
1924 .......................... $10,689,512.51 $2,010,433.73 $8,679,078.78 $247,945.58 

res in Italics Type appear in red ink. 
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Page 24. 

Line 
No. 

1 
2 

3 
4 

OPERATING EXPENSES. 
Account. 

(a) 

1. WATER SUPPLY EX PENSES. 
401. COLLECTING SYSTEM EXPENSES: Diver-

sion State-S. U. M.-Dyers .............. $ 
(a) Water Purchased ................... . 
(b)-(i) Other Collecting System Expenses. 

Items. 
(b) 

* * * * 
26,119.11 
14,701.64 
5,017.15 

-----5 
6 
7 
8 
9 

10 
11 

12 
13 

14 

15 
16 

17 
18 
19 
20 
21 

22 

23 

24 
25 

26 
27 
28 
29 
30 
34 

35 

36 
37 

39 

Total ................................ . 
402. PURIFICATION SYSTEM EXPENSES ...... . 
403. PUMPING SYSTEM EXPENSES: 

(a) Operating Labor ..................... . 
(b) Fuel ................................ . 
( c) Power Purchased .................... . 
(d) Miscellaneous S1tpplies and Expenses .. . 

Total ................................. . 
404. DISTRIBUTION EXPENSES .............. . 

Total Water Supply Expenses ........... . 

11. MAINTENANCE EXPENSES. 
405. REPAIRS OF WATER COLLECTING SYS-

TEM .................................. . 
406. REPAIRS OF PURIFICATION SYSTEM .... . 
407. REPAIRS OF PUMPING SYSTEM ......... . 
408. REP AIRS OF DISTRIBUTION SYSTEM ... . 
409. GENERAL REPAIRS ..................... . 
410. GENERAL AMORTIZATION ............... . 

Total Maintenance Expenses ........... . 

111. GENERAL AND MISCELLANEOUS 
EXPENSES. 

411. ADMINISTRATION EXPENSES ........... . 
412. ACCOUNTING AND COMMERCIAL EX-

PENSES .............................. . 
413. BUSINESS PROMOTION EXPENHES ....... . 
414. LEGAL EXPENSES ...................... . 
416. INJURIES AND DAMAGES ................ . 
416. INSURANCE .............................. . 
417. RELIEF DEPARTMENT AND PENSIONS .. . 
421. MISCELLANEOUS GENERAL EXPENSES .. 

Total General and Miscellaneous Ex-
penses .............................. . 

Total Operating Expenses ............... . 
422. TAXES, Page 25, Line 10, Col. ( c) ........... . 

Total Revenue Deductions .............. . 

* * * * 
* * * * 
* * * * 

46,783.22 
190,023.62 

5,628.07 

• * * * 
• * * * 
* * * • 

* * * * 

606.63 
9,011.26 

28,248.48 
46,582.21 

5,746.23 
285,361.29 

* * * * 

* * * * 
53,784.40 

81,968.16 
1,688.26 

27,907.10 
6,211.12 
2,904.72 
4,775.60 

53,943.42 

* * * * 

• * * * 
* * • * 
* * * * 

Totals. 
(c) 

* * * * 

* * * * 
* * * • 
* • * * 

$ 45,837.90 
85,343.91 

* * * • 
* * * • 
* * * * 
* * * • 
* * * • 
242,434.91 

54,474.41 

428,091.13 

* * * * 

* * * * 
* * * * 
* * * * 
* * * * 
* * * • 
* * * • 
375,556.10 

* * * * 
* * * * 
* * * * 
* * * * 
* * * • 
* * * * 
* * * * 
* * * * 
* * * * 

233,082.78 

1,036,730.01 
262,359.09 

1,299,089.10 
Miscellaneous General Expense includes $46,856.57 pro rata for year 1924 of expenses 

incident to rate case, consolidation &c. 
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STATE OF NEW JERSEY. 

BOARD OF PUBLIC UTILITY 
COMMISSIONERS. 

In the matter of the fixed 
capital accounts on the books 
of the Passaic Consolidated 
vVater Company. 

This case having been duly submitted and 
full investigation of the matters and things _in-
volved having been had, and the Board ha_v~ng 
on the date hereof made and filed a decision 
containing its findings of fact and conclusions 
thereon, which said decision is hereby referred 
to and made a part hereof. 

The Board of Public Utility Commissioners, 
after hearing, upon notice, by vi~tue of the 
power and authority conferred upon it by statute 
now ORDERS: 

1. That the Passaic Consolidated Water Com-
pany shall reform and rewrite its, book~ _of ac-
count to conform with the Board s dec1s10n of 
October 26, 1923, approving the consolidatio~, 
starting with December 31, 1922, with the said 
item of $11,200,000 shown in column (_3) ~f table 
I of its decision approving the consohdahon (P. 
U. R. N. J. Vol. XI, p. 257) and making sub-
sequent additions and retirements and all _o!lrnr 
book entries in accordance with the prov1s1ons 
of the Board's Uniform System of Accounts for ,v a ter tili ties. 

10 

20 
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the respondent company (P. U. C. N. J. Vol. XI, 
p. 253). As of December 31, 1922, the Board 
fixed the value of the used and useful property 
of these five companies at $11,500,000, of which 
$11,200,000 was fixed capital (that is, plant). In 
arriving at this value the Board considered many 

IO indicia of value. The Company's witnesses (P. 
U. C. N. J. Vol. XI, p. 11, et seq., Appendices A 
and B) submitted various figures for cost or 
value varying from about $9,450,000 to upwards 
of $21,000,000; the municipalities submitted a 
reconstructed historical cost less depreciation in 
the amount of $7,725,000 and also submitted a 
continuation of the 1912 appraisal (adjusted by 
the Board) in the amount of about $10,250,000. 
There was also submitted in evidence in that 

20 case (Exhibit R. 7) an offer of the Company to 
sell its property to the municipalities served for 
$10,594,538. 

These five companies submitted a petition to 
the Board asking it to approve a consolidation 
of the above-named five companies into a new 
company to be called Passaic Consolidated Water 
Company. ,Vhile in this case the Company's Ex-
hibit .P. 2 submitted balance sheets showing the 
combin~d fixed capital of the five companies on 

3 O the basis of the consolidated book costs and on 
the basis of the $13,000,000 valuation submitted 
in the rate case by their expert, Nicholas S. 
Hill,Jr. (P. U. C. of .J. Vol. XI, p. 257) they 
specifically limited the amount of securities the 

' 

40 

approval of which was asked by the Board, to 
the Board's value of $11,500,000. In discussing 
a basis for opening the books of the new com-
pany after consolidation, the Board said in part: 
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'' Basis for opening books after consolida-
tion. . 

'' In the condensed balance sheets herein-
above set forth the value of $11,500,000 
which was heretofore found by the Board 
does not include the value of non-operating 
property. The books of the existing com-
panies show definite figures (presumably the lO 
historical costs) with respect. to the ass~ts 
and liabilities of the respective companies 
as now shown in their annual reports to the 
Board and there can be no prejudice. re-
sulting from the setting up of the combined 
balance sheet on the basis of the combined 
book costs of the respective companies after 
eliminatino· inter-company items. In view 
of the fact that the companies have appealed 
to the court for a review of the Board's 
value of used and useful property, it ap-
pears preferable that the books of the con- 20 
solidated company should be opened on the 
basis of the consolidated book figures as 
shown in Exhibit P. 2 (Exhibit A) with any 
proper adjustments which may b~come 
necessary and that the books be so continued 
until the le<Yal proceedings are concluded, at 
which time ~ny adjustment may be submitted 
to the Board for approval. In the in-
stant petition the Board's approval is asked 
for a capitalization of but $3,500,~00 of stock 
but it is indicated that the consolidated com-
pany will later ask for the approval of $8;~ 
000,000 of six per cent. mortgage bonds. 

page 259, Vol. XI. . 
And in its conclusions the Board found 

and determined : 
'' 2. That the books of Passaic Con-

solidated vVater Company shall be opened 
on the basis of consolidated book costs as 
shovvn in Exhibit P. 2 (Exhibit A) with any 
necessary and proper adjustments to be 
made therein.'' 

30 

40 
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. It is perfectly clear from these quotations that 
-the Board approved the consolidation on the con-
dition that consideration to be paid for fixed 
capital transferred to the new company should 
be based on the valuation thereof ( adjusted for 
operative changes) made by the Board con-

10 fi.r~ed or modified by the pending Court de-
c1s10n and that in the interim consolidated book 
costs should be used for fixed capital account. 

The merger was effective as of November 1. 
1923, four days subsequent to the date of th~ 
Board's decision approving the merger. 

The Board's decision in the rate case had been 
certioraried and on November 16, 1923, the Su-
preme Court of the State sustained the Board'.:-
valuation of $11,500,000, which Court's decision 

20 was subsequently confirmed by the Court oE 
Errors and Appeals. If the Court's decision had 
been handed down prior to the issuing of the 
Bo~rd 's decision approving the merger, the 
basis for opening the books would have been the 
value o! $11,200,000 for fixed capital used and 
useful 1n the water business and $300 000 for 
working ca~ital, exclusive of non-operati~g prop-
erty, and this would be the cost of the said prop-
erty to the consolidated company. 

30 
The newly consolidated company opened its 

books as ordered by the Board on the basis of 
the consolidated book costs as of December 31 
1922, continued to the date of the merger, No: 
vember 1, 1923, and early in 1924 rendered its 
report to the Board covering its operations from 
November 1, 1923, to December 31 1923 on the 
basis indicated by the Board's decision. ' In this 
report the total fixed capital cost new December 
31, 1923, amounted to $13,282,817 and the cost 
new less depreciation amounted to $11 7 46 363. 

40 But in its annual report for the year' ending 
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December 31, 1924, the Company swept aside 
these figures prescribed by the Board's report 
and substituted therefor, without any authority 
from or previous notice to the Board, a different 
set of figures. The amount of fixed capital new 
as of December 31, 1923, was increased nearly 
$10,000,000 to $23,170,398 and the net amount 10 
after deducting depreciation reserve set up as a 
liability ·was $20,209,714. In an explanatory foot-
note the Company's report states that this higher 
figure gave effect to an appraisal made by Mr. 
Hill, its expert, whose valuations on a number of 
bases had been considered by the Board in ar-
riving at its value of $11,500,000, which value, 
as has been stated, was confirmed by the highest 
court in the State. The cost to the consolidated 
company was the value of the property of the 
consolidating companies, and that value, as ap-
pears from what has gone before, was the value 
fixed by the Board and was the price paid by 
the consolidated company for the used and use-
ful property of the consolidating companies as 
of December 31, 1922, and, when fixed by the 
court of competent authority, should have been 
set up on the books of account of the company 
in accordance with the Board's uniform system 

20 

of accounts for water utilities (p. 8, Sec. 10) 
and additions to this cost should be entered in 3 

O 
the books of account of the Company as pre-
scribed by the said system of accounts. This 
Uniform System of Accounts for Water Utili~ 
ties was directly authorized by the statute creat-
ing the Board (P. L. 1911, Chap. 195), the per-
tinent sections thereof reading as follows: 

"17. The Board shall have power, after 
hearing, upon notice by order in writing, to 
require every public utility as herein de-
fined: * * ,i,:, 40 



10 
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" ( d) To keep its books, reeords and ac-
count~ so as to afford an intellig ·ent under-
standing of the conduct of its business and 
to. ~hat end to require every such public 
utility of the same class to adopt a uniform 
system o~ accounting. Such system shall 
conforI?, in so _far as in the judgment of the 
Board is practicable, to any system adopt ed 
or aI?pr:oved by the interstate commerce 
co~miss10n of th~ United States of America. 

( e) To furnish annually a detailed re-
port of fin~~ces and operations, in such form 
and containing such matters as the Board 
may from time to time by order prescribe.'' 

The te~t~mony in the case clearly shows that 
the provis10ns and rules with respect to the 
sys_tem of accounting for fixed capital as pre-
~cnbed by the Interstate Commerce Commission 

20 is also prescribed in the Board's Uniform System 
o_f Accounts for Water Utilities so far as per-
tinent The g 1 · · 

30 

. · enera principles governing the 
keeping of such accounts are identical in the uni-
f~rm system of accounts of the two Commis -
s10ns. As hereinabove stated, the actual cost of 
the property to the consolidated company was 
the $11,5?0,000 as found by the Board to be the 
value of its used and useful property as of De-
cember 31, 1922, plus net capital additions to 
same down to November 1 1923 1 . . , , p us non-operat-
ing prop erty not includ ed in such valuation. 

The books of a utility, in the opinion of the 
~oard, should record_ its :financial history. With 
i espect t? fixed capital accounts, these should 
show the investment of the owners in such prop-
erty a~d not varying, inconclusive estimates. If 
the director~, for the information of stock-
~older s, consider it desirable to have made esti-

ate of !he cost of the property on other basis 
40 than the mvestment cost, there is no objection 
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to so doing if they are not entered upon the 
books of account of the utility in place of actual 
investment costs. The Board's position is il-
lustrated by the practice of conservative in-
stitutions (such as banking and insurance com-
panies ) in the makeup of their annual reports 
with respect to securities owned. Many of these 
companies publish the par value, the book value 
or cost and the market value of each security 
owned. If they followed the practice inaugurated 
by the respondent, this book value or cost would 
be entirely lost, to the detriment of all interested 
part ies. 

The position taken by the Company's counsel 
is that the book costs may be changed by the 
Board of Directors at any time they may see 
fit to do so and that they directed that the books 
of the Company with respect to fixed capital be 
changed as of January 1, 1924, nearly doubling 
the amount indicated by the value found by the 
Board and confirmed by the courts of the State. 
In justification of its action the Company of· 
fere d a valuation by Nicholas S. Hill, Jr., as ex-
pert who testified that the value of the Com-
pany's property as of November 1, 1923, was 
$23,117,267 and the same cost new less deprecia-
tion was $20,217,832. The latter figure is to be 
contrasted with the same witness' value of 
$13,000,000 submitted by him in the rate case of 
the same five companies merged into the respond-
ent. In the rate case Mr. Hill offered a number 
of valuations or costs on varying bases, certain 
of the values exceeding $20,000,000, notwith-
sta nding which he stated that the fair value of 
the property was but $13,000,000. Since this 
value was testified to by Mr. Hill, the Montclair 
water ystem has been sold to that municipality 
and the remaining capital is decreased by a pro• 

10 

20 

4 () 
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portionate amount. Net addition . 
count since the date of th s to capital ac-
stated in the report fe merger are not clearly 
B d 

s o the Company t tl 
oar by reason of th f o ie 

fused with the esf t e ~ct that they are con-
Hill and do not ~a e~ o value of the witness 

10 labor show the act c ~ar Y wi th out considerable 
ditions less the co:t fgrtohss an? net cost of ad-

I 
. . 0 e retirement Th. · 

a c ear indication that th C s. is is 
keep its books re d e ompany does not 

' cor s and acco t afford to th B d . . un s so as to e oar an 1ntelhge t d 
of the conduct of • t b . n un er standing 
statute. 1 s us1ness, as required by the 

In this proceeding how 
dealing with the q ' t· ever, th e Board is not 

ues wn of valuaf 
new value for the C ' ion or of a 

20 dealing with the cost iffh:ny .s property. It is 
aic Consolidated W t C property of the Pas• 

requirements that th a ~r ompany and with its 
incorporated in th ; ~d~pany. follow the rules 
A e oar s Uniform S t f 

ccounts for Water UtTt' . . ys em o 
modified by subseque t 111 ies requ1nng this cost 

· 11 c 1anges be set · fi capital account Th . up 1n xed 
1\Ir. Hill showi~ thee ~aluat10n n~w offered by 
the Company • g t pr oper~y capitalization for 

is a such varianc . th 
ous values offered b h. e w1 the vari-

3 0 could not be accepte~ b imthand by ot~ers that it 
ceeding even though I y ; Board in this pro-
1,he rules of the Boav~ ~e o such were an issu~. 
form System of A r incorporated in the Uni-

ccounts for Wat U ... 
respecting fixed capit 1 er tihties 
inabove set forth. a accounts have been here-

11he arbitrary cha · 
for fixed capital ng1ng of the figures set up 

account by the C 
not enable the Board t . ompany does 
time the original co t of oth:s~::1n from tim~ to 
by numerou d · · pany as required 

40 o-inning with ec1s10n of the Supreme Court be-
myth v . me (169 U. S. 466, 18 
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Sup. Ct. 418.), which requires that original cost 
new and original cost new less depreciation shall 
be considered as an element of value by the 
Board when determining value for the purpose 
of fixing just and reasonable rates. 

Again, the arbitrary increase in the amount of 
fixed capital as claimed by the Company results 
in setting up of an excessive expense of deprecia-
tion for its property for the year 1924 in the 
amount of $285,361.29. (Company's annual re-
port for the year 1924, page 24, line 21, Gen-
eral Amortization.) This charge for deprecia-
tion relates to the water system of the five com-
panies less about nine per cent. thereof sold to 
the Town of Montclair, but in its decision fixing 
just and reasonable rates for the five consoli-
dated companies (P. U. R. N. J. Vol. XI, p. 29, 
rrable I, 1. 5) the Board indicated that the an-
nual expense of depreciation for the entire prop-
erty in place on December 31, 1922, should be 
$130,000, of which $13,300 was applicable to the 
N[ontclair property. It is therefore apparent 
that the Company's practice of writing up its 
fixed capital and applying a percentage thereto 
for amortization of depreciation has resulted in 
increasing its annual charge to expenses to pro-
vide for depreciation of plant and property from 
about $120,000 up to $285,000, thus decreasing its 
apparent net earnings by about $165,000 and in-
creasing its reserve for depreciation improperly 
to the same amount. In view of this the Board 

10 

20 

30 

is of the opinion that it should now take action 
to have the proper amount of depreciation ex-
pense as indicated by its decision carried into the 
expense account of this Company. The arbi-
trary action of the Company in changing its fixed 
capital balances renders it more difficult for 40 
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the Board to readily ascertain the correct figures 
from time to time. 

A further evil resulting from the Company's 
improper practice is that by the amount of the 
write-up it creates an unearned increment in the 
shape of an apparently free surplus which is 

1 O solely in the nature of an inflation of its capital 
account and is not earned surplus out of which 
dividends may be paid. If the Company's con-
tention that it can change the amount of fixed 
capital at its own volition should be sustained, 
this ·would also result in permitting an outside 
appraiser without official regulatory status to 
render an opinion which would convert a deficit 
into a surplus, a proceeding distinctly not in the 
public interest nor in the int erest of the creditor s 

20 of the Company. 

30 

The Board therefore finds and determines: 
1. That the money cost of the operating prop• 

ert y sub equently acquired by the Passaic Con-
solidated Water Company on November 1, 1923

1 
wa s the ame as the value of the operating prop-
erty of the five companies on said date consoli-
dated into saicl company as fixed by the Board as 
of December 31, 1922, adjusted to reflect operat-
ing changes through additions to and retirements 
from such value, but increased by non-operating 
assets as of ovember 1, 1923, and that as of 
December 31, 1922, the value of such operating 
property for the five merging companies was 
$11,200,000 for fixed capital and which value of 
fixed capital continued as above indicated to 
... ovember 1, 1923, Donstitutes the original money 
co t of said fixed capital to the respondent on 
aid la iter date. 
2. That the Passaic Consolidated vVater Com-

40 pany shall reform and r ewrite it book s of ac-
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iVith the Board's decisio~ of 
count to conform v . the consolidation, 
October 2~, 1923, app;o;~gl 922, with the said 
star ting with Decembe . ' olumn (3) of Table 
. f $11 200 000 shown in c . (P 
item o ' .. ' vin the consolidation . 
I of its decision apiro 2!7) and making subse-
U. R. N. ~- _Vol. :Ua. ~~ti~ements and all other 10 
quent additions •th the provisions · · accordance wi 
hook entries in . S tern of Accounts for 
of the Board's Uuiform ys 

"\Yater Utilities. . b d (2) in its deci-
3. That conclusion num ereR N J Vol XI 

· t· (P U · · · · ' sion in reconsohda ion . . h t 
, d'fi d t onform ere o. 
p. 259) is to be mo 1 l t oC~mpany shall modify 

4. That the respo~ enade for depreciation un-
its charges herctofo1 e C::neral Amortization since 
der Account o. 

410
, t b consistent with the 20 

:N ber 1 1923, o e th 
ove~ of $130,000 per annum for . e 

Board s finding t · roperty 111 
annual depreciation of the opera_ inpg PU C N J. 

b 31 1923 shown 1n • · · · being Decem er ' ' . 1 1 ( of fig-
Vol. XI, p. 29, Table I, hne 5, co umn 

ures ). . . . t books of account - That upon rewriting 1 s . . . 
u. l . th foregoing decision 

on the basis set fort 1 
1 l926 submit to 

it shall on or before 1 arc ne~ verified annual 
th e Board for approva a 3 0 
re port for the year 1924. 1 f ch amended an-

6 That upon approva o su 
• . o· d the Company shall set up 

nual report be_ino ha 'b is of fixed capital than 
no other or different as 
that so approved. . 

An order will issue accordingly. 
Dated: January 7, 1926. y 

BOARD OF PUBLIC UTILIT 
COM IISSIONERS. 

(SEAL ) By (Si gned) Jo . F. A uTEN REITH , 
- President. 40 
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Attest: 

(Signed) ALFRED N. BARBER ' 

(SEAL) 

Secretary. 

I HEREBY CERTIFY the foregoing to 
be a true copy of a decision rendered 
b~ t~e Board of Public Utility Com-
m1ss10ners and ordered filed b said 
Board. y 

ALFRED N. BARBER ' Secretary. 
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REASONS. 
Filed 1ay 13, 1926. 

NEW JERSEY SUPREME COURT. 

p ASSAIC CONSOLIDATED WATER 
COMPANY, 

Prosecutor, 

vs. 
BoARD OF PuBLIC UTILITY CoM-
MISSIONERS OF NEW JERSEY, 

Defendant. 

On 
Certiorari. 

Reasons. 

10 

Passaic Consolidated Water Company, prose-
cutor of the above writ of certiorari, by Fred- 20 
eric J. Faulks and Harry V. Osborne, its attor-
neys, comes and prays that the order of the 
Board of Public Utility Commissioners of New 
Jersey, made on the seventh day of January, 
1926, wherein the prosecutor was among other 
things directed to reform and rewrite its books 
of accounts, etc., and to modify its charges for 
depreciation, etc., and upon rewriting its books 
of account on the basis set forth in said order, 
to submit, on or before March 1, 1926, to the 30 
said Board, for approval, an amended annual 
report for 1924, and was prohibited from there-
after setting up any other or different basis of 
fixed capital than that in said order approved 
by said Board, as by reference to the said order 
will more fully appear, may be declared null and 
void, set aside and for nothing holden, in so far 
as the same applies to this prosecutor, for the 
following reason , namely: 

40 
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1. The annual report of the prosecutor here-
tofore filed with the said Board of Public Utility 
?ommissioners of New Jersey for the year 1924 
is a correct and true report of the prosecutor's 
assets, liabilities and receipts, disbursements, 
charges and business for the year 1924 and the 

10 said _Board has no jurisdiction nor authority to 
require a further nor an amended annual report 
for the year 1924, to be ·ubmitted to it for ap-
proval or otherwise. 

20 

2. The said report complies with the law and 
with all lawful rules and regulations of the said 
Board and the said Board has no jurisdiction or 
authority to require a further nor an amended 
annual report for the year 1924 to be submitted 
to it for approval or otherwise. 

3. The charges for depreciation made by the 
prosecutor are in conformity with the law and 
the lawful rules and regulations of said Board 
and the said Board has no jurisdiction nor au-
thority to require the prosecutor to modify its 
eharges for depreciation. 

4. The books of account of the prosecutor 
represent a true and correct statement of its 
asset~ and liabilities, as determined by its Board 

30 of Directors, and of its business, and the said 
Board of Public Utility Commissioners have no 
jurisdiction nor authority to require the prosecu-
tor to reform and rewrite its books of account 
nor to require prosecutor to set up in its books 
of account the value of its assets at any other 
amount than that determined by its Board of 
Directors. 

. 5. The said Board of Public Utility Commis-
si~ners have no jurisdiction nor authority to re-

40 quire the prosecutor to reform and rewrite its 
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books of account to conform with the Board's 
decision of October 26, 1923, approving the c~n-
solidation starting with December 31, 1922, with 
the item ~f $11,200,000 shown in column ( 3) ~f 
Table I of its decision approving the consoli-
dation (P. U. R. N. J. Vol. XI, page ~57) and 
making subsequent additions and retu~ments 
and other book entries in accordance with the 
revisions of the Board's Uniform System of Ac-
counts for Water Utilities. 

10 

6. The said order of the Board constitutes an 
unlawful interference with the management of 
the prosecutor's affairs. 

7. The Board has no jurisdiction or author-
ity to order that the prosecutor sh~ll set up no 
other or different basis of fixed capital than that 
approved by said order. 

8. The prosecutor has the right to set up a~d 
maintain on its books of accounts and records its 
capital accounts at such valuation and its 
d1arges for depreciation in such amounts as are 
from time to time determined by its Board of 
Directors iu the exercise of a fair and honest 
business judgment, for all other purposes than 
the fixing of the rates to be charged for the serv-
ice rendered by it and for the issuance of secu-
rities by it; and said order of J anua:y 7_, 1926, 
seeks to deprive the prosecutor of this right to 
its injury, interferes with its property and 
vested rights and attempts to take the property 
of the prosecutor without due process of law. 

FREDERIC J. FAULI{S, 
HARRY V. OSBORNE, 

Attorneys for Prosecutor. 

20 

40 
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OPINION OF SUPREME COURT. 
o. 201 May Term, 1927. 

NEW JERSEY SUPREME COURT. 

10 p ASSAIC CONSOLIDATED WATER 
COMPANY 

' Prosecutor 
' 

vs. 
BOARD OF PUBLIC UTILITY COM-

MISSIONERS OF NEW JERSEY 
' Respondent. 

20 19t~gued May 4th, 1927; decided November 11, 

On writ of certiorari. 

F 
For the prosecutor; Lindabury 

a ulks Esq d O , Depue & 
Esqs. ' s., an sborne, Cornish & Scheck, 

For the respondent. John W Q E Thomas Brown E . . ueen, sq., and 
' sq. 

Before Justices Trenchard and Katzenb l 
P 

ac1. 
3 o ER CuRIAM. 

This case is before thi C 
certiorari. The writ bri: s ourt on a :vrit of 
order of the B d f g . up for review an 
sioners dated Joar o Public Utility Commis-

anuary 7 1926 ff t· counts of th p . ' ' a ec ing the ac-e assaic Consolidated W t C 
pany, the prosecutor Th a er om-
will later be partic~larl e ~ont~nts of the order 
to understand the sit fy e_nt10ned. In order 
making of the ord u~/o.n with reference to the 
briefly t . er 1 is necessary to review 

40 cer ain matters relating to the t prosecu or 
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which occurred prior to the making of the said 
order of January 7, 1926. 

The Passaic Consolidated Water Company is a 
consolidation of five companies known as the 
Acquackanonk Water Company, East Jersey 
"\Vater Company, Kearny Water Company, Mont-
clair Water Company, and Passaic Water Com- IO 
pany. The approval of this consolidation was 
made by the Board of Public Utility Commis-
sioners on October 26, 1923. On March 7, 1923, 
the Board had filed a decision allowing an in-
crease in rates to the five companies. In the 
consideration of the rate question the Board had 
fixed the value of the used and useful property 
of said companies at $11,500,000, of which $11,-
200,000 was designated as fixed capital ( that is, 
plant) and $300,000 was working capital. The 20 
Board in its approval of the consolidation di-
rected that the books of the prosecutor should be 
opened on the basis of consolidated book costs 
as shown in an exhibit referred to in said pro-
ceedings as Exhibit P-2. This exhibit fixed the 
valuations of plant and working capital at the 
figures hereinbefore mentioned. 

The prosecutor opened its books on the basis of 
the consolidated book costs as of December 31, 
1922, continued to the date of the merger, which 8 O 
was November 1, 1923. In the early part of the 
year 1924 the prosecutor rendered a report to 
the Board covering it operations from ovember 
1, 1923, to December 31, 1923, on the basis in-
dicated by the Board's decision. In its annual 
report for the year ending December 31, 1924, 
the prosecutor u ed a different set of figure . The 
amount of fixed capital as of December 31, 1923, 
was entered as $23,170,398, and, after deducting 
depreciation re crvc set up a. a liahjlity, it et 4 0 
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up a net amount as fixed capital of $20,209,714. 
T_he prosecutor explained in its report that this 
higher figu~e was the result of an appraise~ent 
made ?Y Nicholas S. Hill, Jr., an expert in the 
valuation of public utilities. 

10 To these figures the Board objected. The re-
sult of its objections was embodied in the order 
dated January 7, 1926, which required the prose-
cutor (1) to reform and rewrite its books of ac-
count to conform with the Board's decision of 
October 26, 1923, approving the consolidation• 
(2) to modify its charges made for depreciation'. 
( 3) to rewrite its books of account on said basi~ 
and to submit to the Board for approval an 
amended annual report; ( 4) that upon approval 
o~ such amended annual report being had, the 

2 0 p1 o_, ecutor should set up no other or different 
ba,s1s of ~xed capital than that so appoved. 

rhe writ _of ~ertiorari was allowed for the pur-
pose of reviewing the validity of this order. The 
prosecutor contends that the issue is whether 
_the Board can require a utility to enter on its 
'fecords and acc_ount_ as the value of its fixed cap-
t?l a sum a~b1tranly determined by the Board 

without hearing or proofs and which sum is 
v 30 proven to be substantially less than the fair value 

?f su?h assets. The Board contends that the 
issue is."' hether the Board can require a utility 
to keep it~ books, records, and accounts according 
to the uniform system adopted by the Board so 
a. to afford an intelliO'ent understandinO' of the 
con~uct of the business of the utility. 

'I he pro ecutor allege that it has in n . . 
~ught to use the higher valuation in conn:c~\~~ ;·1tl.\ the rates charged or properly char()'eable 
_Y I ' or as the ba is for the issuance of o . he . · secun-

4 0 ' o1 in any other matters over which the 
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Board has jurisdiction or supervision; that it 
claims the right to enter its assets on its records 
at their fair value; and that it cannot be law-
fully compelled to enter them at a substantially 
less value arbitrarily fixed by the Board. 

The Board contends that under the provisions 
of the Utility Act it has the power to make the !Q 
order referred to and that said order is lawfully 
within the powers of the Board to enact. 

The question presented seems to us to be some-
what academic. It nowhere appears in the record 
that the valuation placed upon its books by the 
prosecutor is sought to be used for any improper 
purpose. 'rlie Board defends its order not be-
cause the valuation which it has fixed for rate 
making purposes is likely to be lost either in its 
records or the records of the prosecutor, but 20 
because it feels, as evidenced by the argument 
of its counsel, that the prosecutor seeks to con-
demn its power and authority. 

In disposing of this question we will start out 
with the premise that the power of the Board 
\1 that of regulation and not of a phyxiation. 
The right to regulate a utility does not destroy 
the right of private ownership. All the incidents 
of o,Yncrship, except in so far as it may be neces-
ary to curtail them to properly exercise the 

'power of regulation, remain with the corpora-
tion. If the order of the Board is arbitrary and 
unreasonable and beyond the powers given to it 
bv the statute it i void. It seems to us that one . ' of the right of private ownership is the keep-
ing of accounts not solely for the purpo e of es-
ta b1i hing a ba is for fixing rates but for such 
other matters as appertain to the ordinary busi-
ne of a utility corporation. It owe to its 
... t ockholdcrs certain right that may require all 

30 

J 
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en±ry upon its books of what it determines to 
be the fair value of its property. It must be 
recognized that when a Board is fixing a basis for 
rates that it may perchance mistakenly under-
value the property of the utility or eliminate 
from the valuation elements which in the past 

10 have required the expenditure of considerable 
funds. 

In ascertaining the income and excess profits 
upon which taxes have to be paid to the Federal 
Government, for example, it is fair that the full 
value of the property should be used. To use it 
requires that such a valuation shall be entered 
on the books of account. In the event of the sale 
of any of the company's property for which it 
has no longer use there should be a record of the 

20 true value of such property. These illustrations 
might be multiplied. They are only used for the 
purpose of showing that in the conduct o.f the 
affairs of a corporation questions regarding its 
property will arise which require that there be 
entered upon its books other entries than that of 
the valuation fixed by the Utilities Board for rate-
making purposes. 

It is well settled that when bodies are created 
for the regulation of utility companies the pre-

30 sumption is that the power of regulation con-
ferred does not extend beyond the express terms 
of the grant. State v. Paterson, 129 Southwest-
ern Reporter 892. In Hackensack "\Vater Co. v . 
Board of Public Utility Commissioners, 96 N. J. 
L. 184, the Court of Errors and Appeals said: 
'' It ·was the intent of the Legislature that the ex-
ercise of these powers should be controlled not 
only by the statute itself but by the settled rules 
and principle of the common law.'' 

40 
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t t t oives to the Board The power which the s au e o . ·t 
h' h the Board relies to sustain 1 s 

and upon w ic . found in Section 17 
d · th present case 1s 

or er 111 e It . · these words: 
of P. L. 1911, page 378. is in after hear-

" The board shall hav~ power, bl' til-
. on notice to require every pu ic u 10 1ng, up , 
ity as herein defined: and ac-

" ( d) To keep its books! relcl~r_ds t der-
t afford an inte igen un 

counts so as o d t f its business and 
standing of the con ~c e oevery such public 
to that end to requu d t a uniform 
utility of the sam~_ class \~u:h 0 ~ystem shall 
system of accoun ing. . th J·udgment of 

f · so far as 1n e con orm, 1n . . t. ble to any system 
the board is ?I ac ica r the interstate com-
adopted or a_pp_r ovedf b{he United States of 
merce comm1ss10n o 
America. . 1 , detailed re -- 20 

'' ( e) To furnish annual y a. . uch 
port of the fina1~c~s and o:e:!~~~:~ l~s the 
form and conta1nt~ng tsuctime by order pre-
board may from ime .o 
scribe. • th · do'ment , , (f) To carry ·whenever 1n e JU o . d 

. ' asonably be require ' 
of the board i;, mayf r~ockholders, bondhold-
f or the pro~ec ion o .s r and adequate de-
ers or creditors, a :prope d ice with such 
preciation acc?unt in 1ccf in!: of account 
rule ' regula hons an . '' 
as the board may prescribe. 

W'e are of the opinion that the power give~ ~o 
the Board under th~se _provision~ of tt~J :;;u:r~ 
is not sufficient to Justify the or er o. . ·u -
7th 1926. "\Vhile there is ample authont) toh J ld 

' . . th t the prosecutor s ou tify the prov1s1on a 'b l 
'f , stem of accounts prescri ec 

adopt the uni orm sy . f the opinion that such 
by the Board yet we are o f tl . . d , not justify the provision o ie 
a prov1 ion oes . . f the books of the 

30 

order requiring the rewriting o t . that por-
t o its capital accoun , or 40 company as 
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tion of the order which declares that no other 
or different basis of fixed capital shall be set up 
than that a pp roved by the Board. It may well 
be that a Board could require an entry upon the 
books of a utility to the effect that on such and 
such a date the valuation for rate-making pur-

10 poses was found by the Board to be a specific 
amount, but the order in the present case goes 
beyond that and is a prohibition that there shall 
not be set up on the books of the company for 
any purpose whatsoever any different basis of 
fixed capital than that which has been approved 
by the Board for rate-making purposes. This, 
we feel, transcends the power of the Board. 

The order is, therefore, set aside with costs. 

20 

30 

40 
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JUDGMENT. 

NE -W JERSEY SUPRE1'1E COURT. 

p ASSAIC CONSOLIDATED WATER 

COMPANY, 
Prosecittor, 

vs. 
BOARD OF PUBLIC UTILITY COM-

MISSIONERS OF NEW JERSEY, 
Respondent. 

On Certiorari. 

Rule Setting 
Aside Order. 

The Court having inspected the order made 
by the Board of Public Utility Co_mmissioners of 
New Jersey, the respondent herein, dated Jan~-
ary 7, 1926, affecting the accounts of the Passaic 
Consolidated Water Company, the prosecutor 
herein, and the proceedings returned. with the 
writ of certiorari in this cause, and having heard 
the arguments of counsel herein, and having duly 
considered the same, 

It is, on this 1st day of December, 1927, 
ORDERED, that the said order of the Board of 

Public Utility Commissioners of Ne~ Jersey be 
set aside, made void and for nothing holden, 
with costs. 
Entered December 1, 1927. 

On motion of 
LINDABURY, DEPUE & FAULKS. 
OSBOR E, CORNISH & SCHECI{, 

Attorneys of Prosecutor. 

] 0 
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NOTICE AND GROUNDS OF APPEA L. 

NEW JERSEY SUPREME COURT. 

p ASSAIC CONSOLIDATED 
COMPANY, 

WATER 

Prosecutor, 
vs. 

BOARD OF PUBLIC UTILITY COM-
MISSIONERS 

' 
Defendant . 

On Certiorari. 

Notice of 
Appeal. 

rro :Messrs Osborn C . h & 
f 

. · e, ornis Scheck, attorneys 
or pr osecutor: 

C TAK~ ~OTICE, that the Board of Public Utility 
/;m1ss10ners appeals to the New Jersey Court 

o t rro_rs a_nd Appeals from the judo-ment 
en ered in this caus d th o th o- e an at the following are 

e orounds of appeal: 

1. That the e J • d w ersey Supreme Court set 
as1 e and held for nothing the order of said 
Board, returned with the writ of t· . cer 1oran. 

no;· affi~hat t~e ·ew Jersey Supre me Court did 
3 0 m said order and dismiss said ·t wn. 

40 

JOH 0. BIGELOW 
Attorney for Board of Public ' 

Utility Commissioners . 

Service of the above t · l 1 d no ice of appeal is ac 
{now e ged December 5, 1927. -

OSBORNE, COR ISH & SCHECI( 
Attorneys for Prosec~tor. 

Arthur W. Cross, Law Printe r , 55-:i7 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and A1ppeals 

PASSAIC CONSOLIDATED w ATER 
COMPANY, 

Respondent, 

vs. 
BoARD OF Pu13LIC UTILITY CoM-

MISSIO ERS, 
Appellant. 

On Appeal. 

REPLY BRIEF FOR THE BOARD 
OF PUBLIC UTILITY COMMISSIONERS. 

Either I have misunderst ood the argu ment of 
the Company in the Supreme Court or it has 
now radically shifted its position, for by its 
brief on this appea l it distinctly asserts that it 
has complied with the Board's accounting rules 
and carried its plant on its books at cost. And 
the Company now allows its attack on the Board's 
accounting system to languish; it does not even 
argue that thi system-including the require-
ment that assets be carried at cost-is not 
well adapted to the tatutory purpose, namely, 
that the books of account may afford an intelli-
gent understanding of the conduct of the business. 

A. 
Part I of the Company's brief urges that this 

appeal is unwarranted. To establish this con-
tention, counsel at page 6 say of the Board's 
main brief, 

'' At pao-e 29 it is admitted that, 'By its 
order under review it (the Board) required 
the Company to reduce the book value of 
its water system $381,840.35 too low,' even 
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on the Board's theory that the Company 
can only carry its assets at cost, instead of 
at their actual value. No contention or 
pretense is made that the amount at which 
the Company was ordered to value its :fixed 
capital assets equalled the cost thereof either 
as of December 31, 1922, or as of the date of 
the consolidation, or as of the date of the 
order under review, or represented any 
valuation thereof whatever except the earlier 
arbitary one of $11,200,000 made in the rate 
case as of December 31, 1922, by averaging 
appraisals as aforesaid.'' 

The so-called admis ion in the Board's brief 
that the order under review required the Com-
pany to make too great a reduction is, in the 
Board's brief, clearly predicated on the hy-
pothesis that the Company should carry the prop-
erty on its books at the consolidated book costs 
of it predecessor companies. This was not tho 
theory of the Board and this theory i emphati-
cally rejected by the Company a may be noted 
at pa 0 ·e 20 of its brief. 

The second sentence above quoted, beginning 
'' o contention or pretense is made'' i contrary 
to the fact. Part III ( 2) of the Board's brief, 
pages 29 to 33, is devoted to ho·wing that the 
amount which the Company vva ordered to write 
into its account books was the co t of it a sets 
a of the date of con olidation. 

oun el for the Company, in the pa age above 
quoted and in half a dozen other places in their 
brief, characterize the valuation made in the rate 
ca e a ''arbitrary.'' ~L1hi al o i contrary to 
the fact. 'l1hat valuation wa ba ed upon the 
evidence. If it had been arbitrary, it would not 
have been u. tain d as it wa by thi Court . 

3 

B. 
Part III (a) and (b) of the Company's brief 

urges that, , . 
'' The requirement of the Board s uniform 

system of accounts for water utilities that 
fixed capital ass~ts shall ~e en~er,~d only at 
cost, is unauthorized and rnvahd. 

Subdivision (a) asserts that such a req~irement 
is beyond the power of the Legislature-rs unco~1-
stitutiona l. The argument in support of tlus 
assertion seems to require no reply. 

Subdivision (b) is the only part of th e Com-
pany's brief which attempts to demon~trate that 
the requirement of the Board's accountrng syste~ 
that a utility shall carry its assets at cost, rs 
beyond the scope of the legislative grant of au-
th~rity . At the risk of emphasizing my op-
ponents' argument, I quote this part of the Com-
pany's brief in full: . . 

'' The Legislature in enacting the Pubhc 
Utilities Act of 1911 must be assumed to have 
kno-wn that Congress had at least as e~rly ~s 
1906 legislated as to interstate carr:rers r,n 
the ·way just recited. But the Leg1slatu1 e 
did not see fit to give these broad powers to 
the Public Utility Board it then created! nor 

d t T 'for·m Sv tern of Ac-power to a op an3 111 J . 

counting conforming to those P:'e _cnbed b~ 
the Inter tate Commerce Comm1ss1011 und~1 
such powers except as far as this houl~ e 
pra ·tica ble. 'Practicable' mu t be regar <led 
as meaning not only so far a reas~nably 
u able, having in mind the difference in the 
kinds of busines being tran acted ?nt al o 
to the extent authorized by the Leg1 lature, 
but not hcyond that.'' 
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It will be observed that th. 
U d" · · IS argument rests 

pon a ishnchon between the auth ·t . 
the Interstate Commerce Co . ~n y bg1ven to 

d mm1ss10n y Con-

t
gr~ss a~ that given to the Board by the Legi sla-
uie. 1he authority f th I C . . 0 e n tersta te Commerce 
omm~ss10n over accounts is contained in the 

following ?assages from the Interstate Commerce 
Act, Section 20, as amended b th H b Act : Y e ep urn 

'' The Commissio11 · · . 
f tl 

may, 1n 1ts discretio n 
or 1G purpose of bl. . ' to . , ena rng it the bett er 

_car I y out the purposes of th. A t , scnb . d . is c ' p1 c-
e a ~eno of time within which all com-

mon earners subJ·cct t th .. A t O e prov1 10ns of th is 
c ' shall have as near as may b "f 

t c e a uni o rm 
sys em of account d th h an e manner in which 
sue ~cc?unts shall be kept. * * * The 
Comm1 s10n may . ·t d. . th f ' in I s iscrehon, pre cri bc 

orms of any and all accounts recor ds 
~n memoranda to be kept by car;iers sn h-
Ject to the provisions of this Act . I d' the t ' ine n rng 

accoun s, records and memoranda of th e 
movement of traffi 1 c d c c, as 'We l as the reccipi R 
an expenditures of moneys Tl C . . 
ion hall t ll . · ie omm1R-

a a hme have access to all ac-
count A records d c . ' an memoranda kept J , 
earners subject to this Act and \t shall 1~: 
unlawful for such carrier t ] 
account , 0 ceep any other 

' I ecords or memoranda il tl · ·h 1 c Jan 10sc pi c. en c, or approved bv 1be Co . . ' ' 
J mm1s 1011. 

It i difficult to tl t 1 • i b, ee rn t 11 grant of power 
I oader than the o-ra11t bv th L . l th B d · e cg1 ature to e oar in the respect that th . 

thori1y to the C . . e one give an -
omm1s wn to formulat t 

requiring railroad t . , . e a sys em 
• c o ca I I y t b eu a et t t ·\\'Inle the oilier doe . ' a cos , 

tlrni r1·1· . . ~ot authonze a requirement 
u l 1 ic. rau y their a ct at co t. 

Con o-re ha ' however in one , 
further than the Leo-i 1 t' . 1 e pect gone 

a ure in that it 1ias for -

5 

hidden interstate carriers to keep any accounts, 
records or memoranda other than those pre-
scribed by the Commission. The Board does not 
atte mpt, although the contrary is alleged in the 
Company's brief, to prohibit the Company from 
keeping any records or accounts it may desire, 
in addition to those prescribed by the Board. 

By books of account, the Board intends the 
ordinary journals and cash books and the ledgers 
made up by postings therefrom. The .Board in-
sist that the Company shall keep such a set 
of books in accordance with Urn accounting rules 
of the Board and that it shall therein carry its 
asse ts at cost. It has no objection to the Com-
pa ny keeping another set of books made up in 
snch \vay as the Company may desire, or keeping 
snch other records, including appraisals of its 
pr operty, as its directorR may deem wise. 

The Legislature evidently intende<l tl1at the ac-
counts of all utilities of the same class should 
he kept in the ame ,vay, that i , according to a 
uniform 'Y tern. The Legislature also intended 
that the . e acconnts should be kepi in uch a ·way 
a. to afford an intelligent understanding of the 
conduct of the husiness, and it understood or a -
~nmed that there might be several different ac-
counting systems each of which ·would afford such 
an intelligent under tanding. The Legi latnre 
gav e to the Board authority to pick and choose 
among . nch systems and determine \Yhirh one 
.,houlc.1 he nsccl hy ihe utilitie . 

Nowhere in the Company's brief is there an 
attempt t-0 show that the system prescribed by 
the Board, includjng the requirement that assets 
be carried at cost, is not well adapted to afford 
an intelligent understanding of the conduct of 
the Company's business. 
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C. 
Parts II and IV and subdivision ( c) of Part 

III of the Company's brief deal chiefly with ques-
tions of fact, namely, ·whether the Company has 
conformed with the Board's requirement that it 
carry its property at cost and whether the order 
of the Board under review required it to carry 
its property below cost. To rebut the argument 
contained in these parts of the Company's brief, 
I rely on the review of the evidence contained in 
Part III ( 1) and ( 2), pages 27 to 33 of the main 
brief for the Board. There is, however, one sen-
tence at page 17 of the Company's brief to wl1ich 
attention should be directed: 

"The sole complaint is that although its 
capital assets have been admittedly properly 
classified and entered at cost, they are al o 
entered for the ordinary and proper purposes 
of the Company over which the Board 1s 
o-iven no jurisdiction or control carried at 
their actual value.'' 

I do n~t under tand the meaning of this sen-
tence nnles it be that the Company in former 
time entered it a sets at co t and later rai ed 
them to what the Company alle{)'es is their actual 
value. 

D. 

Pari V of the Company's brief uro·es that the 
public interest does not require that as ets be 
<"'arried at co. t. IL js a nfficient an \Ver to ay 
that the Board i the jud{)'e of public interest 
within the cope of the authority constitutionally 
dele{)'a ted to it by the Legi lature; and ihat since 
the Board' order was within the scope of its au-
thority, no que tion of public intere t ari e . 
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. t of the Company's 
In the course ~f _this i~a;ha t the Board, 

brief at page 23, it is sath· but costs shall be 
"Insists that no ing 

used for any purpose. " 
1 es no such insistment. The 

The Board mac d 'th what records the 
B d . not concerne vVl . d b 

oar is . ddition to those require y 
Company keeps in a . t t d in the uses or d · s it 111 eres e 
the Boar ' nor_ i Com any puts its records. purposes to which th e P 

E. 
C 11 's brief urges 

The last part of the . om~a i·~J·urious to the 
d nder review 1s 

that the or er u .fi t· f this injury are 
C The spec1 ca rnns o . 

ompany. , the Company 1n-. • But even we1e not 1mpress1ve. . . , • not a gTound 
. tl . ·der such inJUI y is 
Jurcd b~ i~s or. ' he lawful acts of govern-
for setting it aside. . t t· bodies or of the h tl , of adm1n1s ra ive 
ment, w e ie1 ff t adversely the interest courts, frequently a ec c 

of individuals. , 
. t f rth in the Company s There is notlung se O ffi of the 

hrief which hould lead to an a rmance 
judgment of the Supreme Court. 

Respectfully submitted, 
J. O. BIGELO"'\V, 

Of Coun el ·with the Bo~rd_ , 
of Public Utility Comm1 s1one1 s. 
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The respondent, Passaic Consolidated Water 
Company (hereinafter called the Company), in 
1924 wrote into its books of account items total-
ling $9,886,580.81, in order to add that sum to the 
book figures of its water supply system and so 
raise the books from a cost basis to the amount of 
an appraisal just made. 

These book entries did not represent additions 
to plant or other actual transaction. They were 
contrary to the uniform accounting system pre-
scribed by the respondent Board of Public Utility 
Commissioners (hereinafter referred to as the 
Board). 

The Board, upon learning of these entries and 
after notice and hearing, ordered the Company 
to erase the same and further to reduce the book 
value of the plant by the additional sum of $381,-
840.35 for reasons hereafter explained. 

On certiorari, the Supreme Court set aside this 
order of the Board. That judgment of the Su-
preme Court is the subject of this appeal. 
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It will be observed that there were two issues 
before the Supreme Court: First, was it lawful 
tor the Company to write up the book value of 
1ts assets contrary to the accounting system 
adopted by the Board 1 Second assuming that 
this action of the Company wa~ unlawful was 
the order of the Board a proper and legal 'order 
under the circumstances 1 

The Supreme Court decided the case on the 
fi_rst question and held that the Company had a 
rig~t to make the book entries above-mentioned. 
This ~ecision, in effect, nullifies the uniform ac-
counting system adopted by the Board, pursuant 
to the statute. 

The issue as I see it and as stated in the brief 
of Mi~. Faulks and Judge Osborne for the Com-
pany in the Supreme Court is this : 

. "From th is recital, it will be seen that the 
~ssue _between the parties to this proceed-
ing ~n~es almost wholly, if not entirely, from 
;~e insiS tenc~ of the Board that it bas the 
ight u!lder its system of uniform accounts 

to require the prosecutor • * • t 
t . II . o carry 

prac ica Y all of its property on its records 
only at th e actual money cost to it thereof.'' 

STATEMENT. 
Section 17 of the Public Utility Act (P. L. 

1911, P· 378) gives to the Board power 

d fi
'' Tod require every public utility' as herein 

e ne , 

" ( d) To keep its books, records and ac-
cfunt~ so as to afford an intelligent under-
s anding of the conduct of its business and 
to that end to require every uch public utilitT 
off th e am~ cla to adopt a uniform sy tern 
? accountino·. uch y tern shall nf . 
111sof , • 1 . co 01m, 

~r as 111 t 18 Judgment of the Board i , 
practicable, to any y ten1 adopted or ap -

3 

proved by the Interstate Commerce Commis-
ion of the United States of America.'' 

Pursuant to this authority, the Board in 1912 
adopted and prescribed uniform systems of ac-
counts and among them one for water utilities ef-
fective January 1, 1913. The fundamental rule 
of these systems was that the accounts should re-
flect actual transactions and should be based upon 
money expended or in case of a consideration 
other than money, then the actual money value of 
such consideration. 

Rule 10 for water utilities is as follows: 
'' 10. Costs to be Actual Money Costs.-

All charges made to fixed capital or other 
property accounts with respect to any prop-
erty acquired on or after January 1, 1913, 
shall be the actual money cost of the property. 
When the consideration actually given for 
anything with respect to which a charge is 
made to any fixed capital or other property 
account is anything other than money, the 
actual consideration shall be described in the 
entry with suf-ficient fullness and particu-
larity to identify it, and the amount charged 
shall be the actual money value of such con-
sideration at the time of the transaction'' 
( Case, p. 88). 

In 1923, the Acquackanonk "\Vater Company 
and four other water utilities petitioned the 
Board for approval of a plan of consolidation 
into one corporation to be known as the Passaic' 
Consolidated Water Company, the respondent in 
this cause. The consolidation was approved by 
the Board and went into effect November 1, 1923. 

The consolidated company opened its books on 
the basis of the books of the consolidating com-
panies that is on the basis of cost, and it closed 
its books on December 31, 1923, on the same 
basis and duly reported to the Board ( Case, p. 
106). 



4 

In May, 1924, Mr. icholas S. Hill, Jr., an en-
gineer engaged by the Comp~ny to make an ap-
praisal of the propert y, reported a valuatio n as 
of November 1, 1923. This valuation, was $23,-
170,397.95, an increa se of $9,886,580.81 or ap-
proximat ely eventy-five per cent. over the book 
cost s. 

The Company, by certain entries in its books, 
increased the item of "Fixed capital in water de-
·partment" to meet this appraisal and also made 
certain chang es in the item'' Fixed capital in other 
departments'' and in ''Investments,'' which need 
not be detailed. To offset these writeups, it made 
certain additions on the liability side of its 
ledger, increasing depreciation under the beadi ng 
of "Accrued amortization of capital" by $1,423,-
230.15, setting up a reserve for income tax of 
$65,294.21 and increasing surplus account fr om 
$774,339.52 to $9,271,491.54. 

These figures appear from a comparison of the 
two schedules ( Case, pp. 106 and 110). 

one of these book entries represented actit,al 
transa ctions. They did not state money which 
had been spent on the plant and which thereb y 
increased its cost. They were intended merel y 
to reflect the appraisal of Mr. Hill. 

When the Company, in 1925, submitted its an-
nual report to the Board, the Board set the 
matter down for hearing ( Case, p. 6) . After 
the taking of testimony and hearing counsel the 
Board made its order as will be shortly set f~rth . 
But before doing so, it is necessary to advert to 
an earlier case involving the five companies which 
were consolidated into th e Passaic Con olidated 
1Vater Company. 

5 

In 1922, these companies proposed a schedule 
for incr eased rates. The matter came on for 
hearino- before the Board and the Board found b 

its necessar y to ascertain the value of the com-
panies' property. By its decision dated March 
27, 1923, it fixed the value of the water property 
of the Company at $11,200,000, and of other prop-
erty at $73,000, as of December 31, 1922, or $381,-
840.35 below the book values of the same date 
( Case, p. 101). 

This order was removed into the Supreme 
Court by certiorari and was sustained by the Su-
preme Court Novemb er 15, 1923, and by this 
Court on May 19, 1924. Acquackanonk Water Co. 
v. Board, 100 N. J. L. 169, 125 Atl. 33. So when 
the Board n1ade its decision in the accounting 
case-t he decision now before this Court-it not 
only ordered the Company to expunge the write-
up of $9,886,580.81, but further ordered the Com-
pany to reduce on its books the value of its water 
plant by $381,840.35, in order to bring its books 
into line with the value found by the Board iu 
the rate case as of December 31, 1922, with ad-
justme nts for additions, etc., since that date, on 
the theory that this was the cost of the property 
to the consolidated Company ( Case, p. 126). 
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ARGUMENT. 
I. 

The Board's uniform system of accounts ap-
plicable to this case is valid. 

(1) 

The Stati1,te. 
The Board's authority to prescribe the ac-

counting rules in question is found in the Publ ic 
Utility Act, P. L. 1911, p. 374. 

"17. The Board shall have power, aft er 
hearing, upon notice by order in writin g, to 
require every public utility as herein de-
fined: 

'' ( d) To keep its books, records and ac-
~ounts so as to afford an intelligent under -
standing of the conduct of its business and 
to. ~hat .end to require every such publi c 
utility of the same class to adopt a uniform 
system of accounting. Such system shall 
conform, insofar as in the judgment of the 
Board is practicable, to any system adopt ed 
or approved by the Interstate Commerc e 
Commission of the United States ol' 
America.'' 

A mere reading of this section without further 
argument would seem sufficient to sustain the 
power of the Board to prescribe and enforce a 
uniform system of accounting for water com-
panies, whereby each company shall keep its 
books in the usual manner, namely on the basis 
of actual costs rather than on the basis of ap-
praisals. But the decision of the Supreme Court 
to the contrary necessitates a more extended 
consideration. 
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(2) 

The Statute is Constitutional. 

'J.lhe Company contended before the Supreme 
Court, 

"If by such legislation it was intended ~o 
authorize the Board to require a public 
utility to carry its assets only at cost, such 
legislation is unconstitutional.'' 

Under this head, counsel for the Company 
aro-ued that the authority of the State was based 
solely on the fact that the business of a public 
utility is affected by a public interest and hence 
goes no further than this public interest reasona-
bly requires. 

This aro-ument is not sound. A public utility 
as defined 

5
in Section 15 of the Public Utility Act 

operates, 
"Under privileges granted or hereafter to 

be granted by the State of New Jersey or by 
any political subdivision thereof.'' 

The r espondent Company was created and 
exist s solely by the grace of the Legislature of 
New Jersey, acting not only through the merger 
sections of the Corporation Act but also through 
Section 18(h) of the Public Utility Act prohibit-
ing the merger of public utilities without the ~p-
proval of the Board. The Company has its 
mains in the public highways of the State by 
the grace of the l .iegislature. 

The rio·ht of the State to require the Compan y 
to carry its assets at cost is not based primarily 
on the fact that the Company's business is af -
fected with a public interest but rather on the 
fact that the Company came into existence, con-
tinues to exist and to operate solely by virtue of 
franchises O'ranted by the State. The Company 
has no rights except those granted it by the 
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State. The right to keep its account books as it 
sees fit was expressly withheld by the State. If 
the promoters of the Company did not like the 
statute, they should not have incorporated under 
its provisions. The constitutional power of thus 
limiting the Company's rights, cannot be serious-
ly questioned. 

(3) 

The I. C. C. Rules of Accownting. 
The reference in Section 17 ( d) of the Public 

Utility Act to accounting systems adopted by the 
Interstate Commerce Commission, indicates that 
the Legislature intended that the Board should 
h_av: authority to prescribe accounting systems 
s1m1lar to those of the Interstate Commerce Com-. . m1ss1on. 

A brief history of railway accounting and the 
regulation thereof by the Interstate Commerce 
Commission is contained in an article by Frank 
Fay, "Uniform 1Iethoc1s of Railway Accountino·" 
jn the Journal of Political Economy for Dece~-
ber, 1913, p. 881. 

Promptly after the approval of the Hepburn 
Act, June 29, 1906, the Commission undertook 
the construction of a system of uniform accounts 
for steam roads. 

On June 3, 1907, it prescribed a Classification 
o_f Expenditures for Road and Equipment effec-
tive July 1, 1907. At the head of the text is 
lhe following note: 

'' Special note covering all entries in the 
ascounts included in this classification. 
"\\ here the consideration in the transaction 
shown in any entry is anything other than 
money, the actual consideration must be 
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shown in the entry and the actual cash value 
shown in the various columns.'' 

Section 36 of this classification deals with the 
purchase by a carrier of a railroad, as a going 
concern or otherwise. The text in part follows: 

'' To this account should be charged 
amounts paid for road purchased. In this 
connection attention is specially directed to 
the note ~t the beginning of this class~fica-
tion. ,Vhere payment is made by an issue 
of the Company's securities or other com-
mercial paper, the cash value thereof at the 
time of such payment should be charged. 
* * * ,vhen contracts are entered into 
for the construction of a completed road for 
a fixed amount whether payable in cash or ~n 
the Company's securities, the amou1:1-t. p3:1d 
in cash or the cash value of the securities is-
sued in payment should be charged to this ac-
count.'' 

On June 21 1909 the Commission promulgated ' ' a Classification of Expenditures for Additions 
and Betterments, and on :May 31, 1910, revised 
the same. It was based, of course, on the actual 
expenditure of money. 

On :May 31, 1910, a form of General Balance 
Sheet Statement ,Yas approved with the classifi-
cation of the accounts involved in such statement. 
The following excerpt from the explanatory text 
i pertinent to this case: 

"PROPERTY INVESTMENT. 
1. Road and Equipment. 

B 1-a. Investment to June 30, 1907. 
This account should include the balances 

carried in the General Ledger showing the 
book value of Road and Equipment as it 
stood on June 30, 1907, subdivided between 
(a) Road and (b) Equipment, when the sub-
division can be accurately made. 
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B 1-b. Investment since June 30, 1907. 
This account should include the cost of all 

property, classifiable as Road and Equi p-
ment or Additions and Betterments, ac-
quired since June 30, 1907, less deduction s 
for property abandoned. The amount in-
cluded herein should be subdivided: (a) 
Road, (b) ]1Jquipment, ( c) General Expendi -
tures.'' 

vVithout stating further in detail the account -
ing system adopted by the Interstate Commerce 
Commission and in force at the time of the 
passage by the Legislature of our Pub.lie Utility 
Act, it is enough to say that this system was 
carefully designed to require that the books of 
account of the carriers should set forth an accur -
ate :financial history beginning July 1, 1907; that 
each entry should represent an actual transaction 
and that the amounts set forth in the accounts 
should be the amounts actually spent and in case 
the expenditure should be anything except money, 
then the actual cash value thereof at the time of 
the transaction. 

Henry C. Adams, who was in charge of Statis-
tics and Accounts for the Interstate Commerce 
Commission when their uniform system was de-
veloped, wrote on this subject in the Quarterly 
Journal of Economies for May, 1908, p. 370: 

'' It is important, as bearing upon the in-
fluence likely to be exerted by this system 
of accounts, to know that the con truction 
accounts promulgated by the Interstate Com-
merce Commission and adopted by most of 
the states, propose to open the balance sheet 
account with a ca h statement of what it 
cost to create the property at one hundred 
cents on the dollar. A moment's considera-
tion will show that this is a sound principle 
of acccounting. The balance sheet statement 
of cost should be the book record of actual 
inYestment. The amount of securities issued 
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to obtain the money spent in construction 
has nothing to do with the statement of such 
cost, for it is the money spent. that measure.s 
cost and not bonds or stocks is~ued. A c.?I -
rect statement of investments is the begin-
ning of correct accounting, if_ for no ote~ 
reason than that it is the basis from w IC 
to measure depreciation c~a_rges on thbe tf!.e 
hand and charges for additions and e -
ments on the other.'' 

These were the rules in force at th e time of 
the adoption of the Public Utility Act and they 
must be presumed to have been contemplated by 
the Legislature when it enacted that the yst_c:11s 
to be adopted by the Board of Public Utih ty 
Commissioners should 

'' Conform insofar as in the judgment of 
the Board is practicable to any syStem 
adopted or approved by the Interstate Com-
merce Commission .' ' 

The system in controversy in this case is sub-
stantia lly the same as the system above referred 
to. 

"\Yhile there have been amendments to the ac-
counting systems of the Interst_ate Commerce 
Commission from time to time since the en~ct-
ment of the Public Utility Act, the underlying 
principle that accounts should represent actual 
transactions and should state costs and not 
apprai als, remains unchanged. There was a~1-
mitted in evidence in this case before the Boaid 
as Exhibit C. 3, excerpts from the Interstate 
Commerce Commission's Uniform System of Ae -
c·onnts for Telephone Companies, effecfrve J anu-
ary 1, 1913. Section 10 prescribes, 

. '' Co ts to be actual money costs. All 
Cha1·ges made to fixed capital or 0th er prop-

c c: eriY ertv accounts with re pect to any prop .
1 " c 1 191 ') shoulc acquired on or after January , 0 , , , , 

be the actual money costs of the propert) · 
( Case, p. 94). 
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The leading decision on the power of the In-
terstate Commerce Commission over the account s 
of carriers is l(ansas City Soitfhern v. U. 8., 231 
U. S. 423, 34 S. C. 125. The authority of the 
Commission was fully upheld even though the 
bookkeeping requirements of the Commissio n 
tended to control the conduct of the carrier. 

(4) 
Statutory Requirements in Other Jurisdiction s. 

In Great Britain, as early as 1868 Parliamen t 
required railway companies to make' semi-annual 
fin~ncial reports in great detail on forms pr e-
scribed by the statute, 12 Chitty's Stahd es, 16:2. 
These reports were intended for the protection 
of the shareholders as well as for the informa -
tion of the government. They were required to 
set forth among other things, a statement of th e 
amount of capital expenditures to the beo-innino-
f h • O h 

o t e six-month accounting period and also of th e 
capital expenditures during the period. 

The pioneer state in regulation in this countr y 
was Massachusetts. In 1873 the General Cour t 
enacted: 

. '' Every railroad corporation shall keep 
its books of account in a uniform manner 
upon the system heretofore prescribed by 
the Board.'' Public Statutes of 1882, p. 616. 

By amendment in 1913, it was prescribed that 
"Th ' e forms shall conform as nearly as 

may be to those established by the Interstate 
Commerce Commission.'' General Laws of 
1921, p. 1677. 

Chapter 164, Section 81, of the General Laws, 
exten~ed the control of accounting to gas and 
electric companies, and Chapter 164 Section 2 
t t . ' ' o wa er companies. 
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X cw York and \Vi scon sin, inspired by tho 
Hepburn Act, revised their regulatory statutes 
in 1907. The New York Act was passed at the 
insistence of Governor Hughes and was, in part, 
drafte d by him. It authorized the Public Service 
Commission s to establish uniform systems of 
account s and directed that these systems should 
conform as near as might be to those from time 
to time prescribed by the Interstate Commerce 
Commission . LmYs o.f 1907, Chap. 429, Sec. 52. 

The "\Visconsin statute grants, in much detail 
to the Public Utility Commission, power to pre-
scribe th e form of all books, accounts and records 
of public utilities. Lavvs of 1907. Chap. 499. 

All the state s, except Delaware and I{entu cky, 
have now est ablish ed regulatory commissions and 
in most cases have given to the commissions 
power t o pres cribe uniform systems of accounts. 
These systems, I am informed, without exception 
require that the books shall be based upon actual 
costs and nothing else. 

(5) 

£he Purp ose of Uniform Rul es of A ccounting. 

The Le gislature has enacted in the section 
under considerati on that the uniform sys t em 
of accounting should be adopted to the end that 
the books of a utility might '' afford an intelli -
gent understanding of the conduct of its busi-
ness . ' ' In order to make clear the meaning of 
this phrase, it is proper to consider the variou s 
uses of uniform accounts and report s bas ed 
there on. 
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A. 

Uniformity itself is of the essence, so that the 
accounts may be easily examined and readily un-
derstood. 

If the accounts of one company are based on 
actual costs and of another on appraisals; if the 
expenditures of one for relaying a water line go 
to opera ting expenses, and of another to better-
ments; if the discount on bonds is amortized by 
one company over the life of the bonds and i 
charged by another company as an expense in-
curred on the date of the issue of the bonds ;-it 
i apparent that before the accounts of any com-
pany can be understood it is first necessary to 
ascertain on what system its accounts are kept. 

nnual reports with their balance sheets and 
statements of operations are meaningless until 
the reader first learns on what hasis the book~ 
are kept. 

l\fr. Adam , in the paper ahove-mcntioncd 
deals with the nece itv for uniformity in ac-. counting: 

"The balance sheets published at the pres-
ent time are of slight value, except for those 
who are acquainted with the details of the 
supporting accounts upon which they rest. 
!f, how~ver, the supporting accounts are kept 
1n a uniform manner by the carriers and if 

' ' as the re~ult of adequate supervision, the 
accumulation of these accounts in the bal-
ance heet may be relied upon a correct 
the b~l~nc_e sheet will prove to be in fact 
what 1t 1s 1n theory-the key to the financial 
and operating management of a carrier.'' 

A uniform method of keeping accounts is also 
nece ary if the opera ting ta tement of one com-
pany is to be compared with the correspondiug 
statement of another utility. Compari on with-
on,t uniformity is impossible. 
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The value of uniform systems of accounting is 
emphasized by the fact that many !rade. asso-
ciations have endeavored to secure un1form1ty by 
the voluntary action of their members. One ~f 
the most recent of these is the Petroleum InStl-
tute of America, which last year formulated . a 
uniform system for that great industry. Bulletin 
of the Petroleum Institute, January 31, 1927. 

It is suo-gested by the Supreme Court ( Case P· 
138) that 
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the company may put in its_ b?oks and 
in its report a note explaining its dev1at10n from 
the uniform system. But if all or many con:i-
panies subject to the Board, should keep their 

' d t th Board accounts as they see fit an expec e 
to be satisfied by explanatory notes, then the 
time required to digest such notes and calculate 
the effect of the divergence would render th_e task 
of using the reports too tedious to be practicable. 

B. 
Section 14 of the Public Utility Act requires 

that, 
'. The Board shall report annuall~·, on or 

before the fir t day of January, t~ the Go:t 
ernor makinO' such recommendat10ns as . 
may deem pr~per, whic~ report. shall be, ~aid 
before the next succeeding Legislature. 

The recommendations intended by this section 
clearly are not limited to the specific powers 
cl'iven to the Board by the act but properly eni-
hracc the whole field of public utilities to the end 
that the Board may call to the attention of the 
Governor and of the Legi lature any nee~l that 
may arise of further legi lation on the suhJect. 

The Board properly has in mind this duty of 
recommendation ·when it prescribes rule for ar-
countino· and form of report . The actual cost 0 
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of public utility property, the amounts invest ed 
therein from year to year, are certainly subje cts 

which may influence the Board's recommendation s 
and which the Board may require should be 
sho\vn by the accounts of the utilities. 

C. 

Our Public Utility Act was adopted by the 
Legislature in 1911, in response to the recom-
1nendation of Governor Woodrow ""\Vilson. In his 
inaugural message January 17, 1911 (Sena te 
Journal for 1911, p. 58), he said, with referen ce 
to the Utility Commission: 

"It_is understood by everybody who knows 
anything of the common interest that it mus1 
have complete regulative powers: the power 
to regulat~ rates, the power to learn and 
make _public everyt~ing_ that should furn ish 
a basis for the public Judgment with regard 
to the so~ndness, the efficiency, the economy 
of the bus~ness-the power, in brief, to adjust 
such service at every point and in every re -
spect, whether of. equipment or charges or 
methods of :financing or means of service to 
the o-eneral interest of the commnnities 'af -
fected'' (Italics our ) . · 

The annual reports of utilitie based on th e 
uniform accounts and made pursuant to Section 
17 ( e) are open to the in pe ction of anyone in-
~erested. Excerpts from such reports of the more 
~mportant public utility companie are published 
1n the pre s of the tate. conden ation of all 
these reports is annually printed and di trihuted 
at t~e expen e of the State by authority of the 
Legislature. -~he e reports are an i1nportant 
!actor ~or adv1s1ng the Legislature and for creai -
in~ .a_n informed public opinion on the subject of 
nhh~ie : bowing as they do the enormou and 
conhnmng need for new capital and the mode t 
return earned by mo t utilitie on their actual in-
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ve ,tment, these reports have fostered in New 
Jersey a conservative temper in dealing with 
public utilities. They have done away with the 
old feelinO' which existed before 1911, that these b 

companies as a class earned excessive returns and 
charO'ed unreasonable rates and were therefore b 

a proper field for radical action. 

D. 

Uniform accounts and reports based thereon 
are also of value in creating a stable market for 
the ecuritie s of public utility co1npanies. Bank-
ing l1ouse and investors rely upon the fact that 
the accounts of all utilities are kept in the same 
way and that their reports are reliable indice s 
of the money invested in the properties. 

That th e prot ection of the investing public is 
to be considered by the Board is indicated by the 
decision of the Supr eme Court in Int erstate Tel. 
cf; Tel . Co. v. Board, 84 . J. L. 184, 86 Atl. 363. 
In that case the Board refused to authorize a 

' new issue of bonds in substitution for an old issue 
then in default, on th e ground that the utility 
·would be unable to meet the principal and interest 
on the new bonds. The Court said : 

""\Vho shall answer for the future of these 
bonds when they leave the hands of the pr~s-
ent owners and seek the open market for in-
vestment 1 Such we conceive was the legisla-
tive inquiry when it reposed ~he po~~r in, 
and imposed the duty upon, this admnustra-
ti ve board to investigate, not only the 
legality, but practically the public P?lic3_7 a?d 
equity of a proposed bond issue, which 1n 1! 
far -reaching effects concerns not alone this 
pro secutor and its bondholders,. but the wel-
fare of the investing community, and th e 
public conscience of the Staie, upon the ap-
proval of whose delegated agency the bonds 
will he offered for sale.'' 
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~rhe confidence of the bond market in the securi-
ties of New Jersey public utility corporations is 
of immense importance to the State. New bonds 
are issued yearly for millions of dollars to finance 
needed extensions. Their good reputation and low 
interest rate rest not alone on the fact that the 
territory served is rapidly growing but also on 

. t l,e l'aet that - the companies are regulated by a 
conservative public board which insists on sound 
financial and accounting practices. Balance 
sheets and statements of earnings are relied upon 
because they show actual investment and earn-
ings and are not based on the idiosyncrasies of 
boards of directors. 

The credit of all New Jersey utilities would 
suffer if the Board's power over accounts should 
he nuJli lied by the decision of this Court. 

E. 
Uniform accounts are of value to the stock-

Jwlders. 

A stockholder has a right to examine the books 
of bis corporation under the rule of such cases 
as Feick v. I-Jill Bread Co., 92 N. J. L. 513, 105 
Atl. 725. If the books are kept on a uniform 
system, thi examination i comparatively imple. 
Otherwise, the examiner will have to search the 
journals to see what items make up the several 
ledger accounts-an impossible task when dealiuo-

o with a corporation of any great size. 

Furthermore, uniform accounts are a valuable 
guide to the directors in ascertaining the real 
earnings of the Company. 1Vhere accounts are 
unscientifically kept, the management fequently 
through ignorance of the real situation declares 
dividends out of capital and permits the Com-
pany to drift into bankruptcy. 
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F. 

A correct statement in the books of the cap~tal 
invested in plant is a necessary basis for :figunng 
depreciation and charges for betterments or re-
newals. 

Depreciation is calculated on coSt and not. on 
value. It is designed to return to the corporat10n 
when its plant or any part ther_eof is exhausted, 
the same amount invested therein. 

Section 17 (f) of the Public Utility Act requires 
that every public utility, . 

'' Shall set aside the sums so prov~ded for 
out of earnino·s and carry the same 1~ a de-

0 Th · from 1nvest-precia tion fund. e income . . 
ment of moneys in such fu~d shall hkew1se 
be carried in such fund. This fu nd sh~Il _not 
be expended otherwise than for deprec1a~10n, 
improvements, new construction, extens1o~s 
or additions to the property of such public 
utility." 

\\'hen, as in this case, the Company writes u_p 
Urn value of its property, part of which va_lu~ is 
the result of the investrnent of th e dep:ecia~i~n 
fund in improvement and new construct10n, it is 
impossible to tell how much of th e value appear-
i1w on the books represents the depreciation fund 0 

• t t b the and how much represents the 1nves men Y , 
8tockholders. 

The cost of property is also the basis of ~lloca t-
ino- the cost of reneviTals between operatmg rx-
pe~1ses and betterments. Take this example: 

\_ i , a .J.<'O lc'll°Cl , .... six-inch })i]W ..._ company t CH ycms ,, l ~ 

1. f' . $10 000 ':l1luee per cent. annually has llle 01 , · · 11 
been reserved for dPpreciation, or $3,000 111 · 
'l1he line has become obsolete and is replaced with 
a twelve-inch line. Rising costs are such that to 
re-lay a six-inch line would cost $l 5,000 and th e 
twelve-inch line actually costs $20,000. 
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The whole $20,000 is charged to plant account 
and the cost of the old line, $10,000, is credited 
that account. $3,000 is charged to depreciation 
reserve and $7,000 to current expenses. 

But if the old line has been written up on the 
books to $15,000, then the charge against current 
expenses will be $12,000. 

Capital accounts necessarily affect net operat-
ing revenues. 

G. 
The cost of the property is also one of thr 

elements which must be considered by the Board 
in ascertaining its present value as a basis for 
rates. 

Some of the early cases, such as Dow v. Beidle-
man, 125 U. S. 680, seemed to hold that an in-
vestor was protected by the Fourteenth Amend-
ment to the extent that he must be allowed a 
reasonable return on his investment as dis-
tinguished from the value of his property. This 
rule was abandoned for two reasons. First, the 
period of great expansion of railroads, was tbe 
period of high prices after the Civil "\Var; when 
prices declined in the early nineties the traffic was 
unable to bear rates which would bring a return 
on the orio-inal investment. 

The other impelling reason for this change of 
rule was that the books of account did not show 
the amount actually invested. Bonus stock had 
been issued to contractors constructing the road , 
and the cost of the road had been charged at a 
figure including the par value of uch tock. 
Franchi e and merger value had been capital-
ized at immense urns. Operating expenses dur-
ing lean years had been charged to betterment , 
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a11<l o, practically, it was impossible to determine 
actual costs. 

This was one of the major reasons impelling 
the courts to adopt present value inste~d of 
historical cost as the basis of rates. And it was 
also one of the major causes that impe~led Con-
gress and Legislature to provide for uniform ac-
counting systems. 

"\Vhile present value is the rule enforced at the 
moment few students of the subject believe that 
present' value will continue indefinitely as the 
hasis of rate making. When th e next great 
slump in values comes, it will be found th at_ 
reasonable return on the then value of_ moSt utili-
ties \\ ill be insufficient to meet th e intereS t ?n 
debt. As the funded debts will have been in-
curred under o-overnmental supervision and :he 
proceeds hone:tly used for e~tendi~g service, 
courts and legislatures alike will be impelled _to 
fix rates on prudent investment or some mod1fi-
C'ation thereof. 

The amount of investment in public utilities in 
l Tew Jersey since January 1, 1913, the date on 
which our uniform system of accounts became 
effective, already largely exceeds the investment 
prior thereto In a few years, the book costs 
of property . installed before J an1:1ary 1~ 1913' 
will be so insignificant in comparison with th e 
whole investment, that book costs may be ~c-
cepted a a true taternent of the amount in-
\"Nd c~d. 

Rate fixing under the pre ent rule whic_h nec-
e. itate a co1nplete inventory and appraisal of 
the utility's property i O expen ive an~ cumbe~·-
some, both to the utility and to t~e public, th at 1~ 
will be discarded in favor of the imple method of 
glancing at the balance sheet. 
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In preparation for that day, as well as for use 
under the present system of rate making, it is 
essential that the property accounts should set 
forth investment and not appraisals. 

The fair value rule was laid down in 81nyth v. 
Ames, 169 U. S. 466. The court held: 

'' And in order to ascertain that value, the 
original cost of construction, the amount ex-
pended in permanent improvements the 
amount and market value of its bond; and 
st?c~s, the present as compared with the 
original cost of construction, the probable 
earning capacity of the property under par-
ticular r~tes prescribed by statute, and th e 
sum required to meet operating expenses are 
all matters for con ideration and are t~ hr 
?iven such weight as may bd just and right 
in each case.'' 

It will be observed that the basis for rates 
adopted was the present value of the property 
and that the court was endeavoring to find a 
measure for that value. Earning capacity alone 
could not be the measure because it was depend-
ent upon the rates iiXP<-L Market value could not 
be the sole basis because it, too, was dependent 
upon rates, and furthermore, railroads are not 
usually bought and sold in the market and so the 
court sought for other sources of evidence to 
ascertain present value. 

The rule of Smyth v. Ames i stiill the law of 
the_ land. Some cases have given greater 
weight to prudent investment and others to re-
production cost as evidence of value, but no case 
ha made either of the e elements decisive. 

In the JJfinnesota Rate Ca es, 230 U. S. 352, the 
whole reproduction cost theory was rejected so 
far a it applied to railroad rights of way and 
land . 
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In vVillcox v. Consolidated Gas Co., 212 U. S. 
19, the court suggested that a return on present 
value might not be approved, 

''"'\Vhere the property may have increased 
so enormously in value as to render a rate 
permitting a reas?nable return _u.p,~n such 
increased value, unJust to the pubhc. 

In Des Moines Gas Company v. Des JJ[oines, 
238 U. S. 153, the reproduction theory, insofar 
as it involved the tearing up and replacing of 
pavements, was rejected. 

UcCardle Y. Indianapolis TVater Co., 47 Sup. 
Ct. 144, put more empha is on reproduction co t 
than any other decision of the U. S. Supreme 
Court, but even in that case the present value of 
the property was fixed at an amount several 
million dollars below the cost of reproduction. 
And the Court said that fair value, 

'' does not mean that the original cost or the 
present cost or some figure arbitrarily 
chosen between these two, is to be taken as 
the measure. * * * The weight to be 
given to such cost :figures and other: itell?-s 
or classes of evidence is to be determined in 
the light of the facts of the case in hand.'' 

Historical cost the amount actually invested 
' in the property, is still an important element_ in 

rate making and will probably become more im-
portant in the future. The record of this cost 
'hould be preserved in the books of account. 

(6) 

Th e Uniform System Adopted by the Board. 

The Board's system applicable to water utili -
ties, pre cribes: 

'' 10. Costs to be Actual 1oney Co t .-
All charges made to fixed capital or other 
property accounts with respect to any prop -
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erty acquired on or after January 1st 1913 
shall be the actual ~oney _cost of the' prop~ 
erty. W~en th~ considerat10n actually given 
for anything with respect to which a charge 
is made to any fixed capital or other prop-
erty account is anything other than money 
~he actual con_sideration shall be described 
i~ the _entry w~th sufficient fullness and par-
hculantv to identify it a11cJ tl e t h · . , i 1 amoun 
c arged S?all b_e the actual money value of 
sucI1 cons1derat10n at the time of the trans-
action.'' ( Ca._e, p. 88, I. 16). 

This requirement conforms closely to the sys-
tem of the Interstate Commerce Commission in 
effect at the time our Public Utility law was 
adopted. It is copied word for word from the 
Interstate Commerce Commission's system for 
'relephone Companies ( Case, p. 94, I. 20). 

The provi ion in question is well designed to 
t.he end ~hat t:ie accounts of the utility may '' af-
ior? an n:telhgent understanding of the conduct 
of 1 t business.'' 

The provision c~early comes within the scope 
of the yurposes which the Legislature had in mind 
when it authorized the Board to adopt a uniform 
sy tern. 

It is, perhaps, true that the Board might have 
adopted s~me other uniform system, that it might 
h_ave requued every company under its jurisdic-
t10n to have made an · 1 · . appra1 a 1n the spnng of 
1924 and periodically thereafter and to add t 
s~1btract from its property account sums tu:~ 
cient to meet such appraisals. 

Su?h system would have secured the uni-
formity intended by the tatute but it would 
pr_oba~ly have brought to the Supreme Court ap-
plications for certiorarie from every utilit 
the State. Y 

111 
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It is not the province of the Court to determine 
whether the uniform system adopted by the Board 
is the best system which might have been adopted. 
'rhe duty of adopting the system was conferred 
by the Legislature upon the Board and not on the 
Court. 

In Kansas City Southern v. U.S., 231 U. S. 423, 
the Court had under review a rule of the Inter-
state Commerce Commission relative to additions 
and betterments. The rule worked an undoubted 
hardship on the railroad and its stockholders 
and was of doubtful wisdom. The Court said: 

'' But, did we agree with appellant that 
the abandonments ought to be charged to 
surplus or to profit and loss, rather than to 
operating expenses, we still should not deem 
this a sufficient ground to declare that the 
Commission had abused its power. So long 
as it acts fairly and reasonably within the 
grant of power constitutionally conferred by 
Congress, its orders ar ·e not open to judicial 
review.'' 

'l'he uniform system of accounts prescribed by 
the Board pursuant to statutory authority, should 
lie upheld and enforced by this Court. 

II. 
The Company, by the bookkeeping entries in 

question, violated the Board's accounting system. 
It is unnece sary to argue this point since the 

Company admit that it has not complied with 
the uniform sy tern of account insofar as that 
. ystem requires the Company' property to be 
carried on its books at cost. 
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III. 
The order of the Board under review is valid. 
I will assume that it has been demonstrated 

above that the Board's uniform system was la-w-
fully established and that the book entries in 
question violated that system. What power had 
the Board in the premises 1 

Section 17 of the statute gave the Board power 
by order to require the Company, 

"(a) To comply with the laws of this 
State * * * and to conform to the duties 
imposed upon it thereby. 

" ( d) To keep its books, records and ac-
counts so as to afford an intelligent under-
standing of the conduct of its business and 
to that end to require every such publi r 
utility of the same class to adopt a uniform 
system of accounting.'' 

It is no answer to the Board's order to assert 
that the Company keeps its books &o as to afford 
an intelligent under tanding of the conduct of 
its business. The power of the Board goes 
further in that it may prescribe a uniform system. 

Nor is the Board's power exhausted by merely 
ordering the Company in general terms to adopt 
the uniform system. If that were the end of 
the authority of the Board, the section under 
consideration would be a dead letter. In order 
to make it effective, in cases like the present 
where the Company fails or refuses to conform, 
the Board has power to order a specifically a 
is necessary the making of the proper entries 
in the books of account, o as to secure con-
formity with the duty to follow the uniform 
system impo ed by the statute. 

If the Company should buy 1,000 tons of cast 
iron pipe at $35 a ton and enter the pipe on it 
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books at $70,000, the Board would have ~ower_ to 
order the erasure of this figure and the 1nserti_on 
of $35,000, that the books might conform with 
the uniform system. 

The power of the Board goes not merely to the 
form of accounts but to the substance, the figures 
inserted in the several accounts. 

Kansas City Southern v. U. S., supra. 

(1) 
Th e consolidation vie1red as su,ch and not as 

a purchase. 

The con oliclation of the five companies w~s 
made pur uant to Section 18(h) of the Public 
lTtilitY Act and to Sections 104 to 109 of the 
Corp~ration Act. 2 C. S. 1659. Section 104, as 
amended P. L. 1918, p. 1013, provides that two 
or more corporations, . 

"Tufay merge or consolid~te into a s1ng~e 
corporation which _mar be either 0;11e of* s: 1~ 
merging or consolidating corporations . 
or a new corporation under the laws of this 
State to be formed by means of such merger 
and consolidation.'' 

In the case under con ideration, the companies 
consolidated into a new corporation formed by 
means of such con olidai.ion, namely, the present 
Company. 

ection 107 enaet s ihn t upon Uie cousummation 
of the act of con olidation, all the property ?f the 
consolidating corporations shall be vested 111 ~he 
eonsolidated corporation. It was by operation 
of this statute and not by purchase that the new 
company acquired its property. 

a meeting of minds of 
But in thi case there 

bet ,Yeen the Pa aic 

A purchase require 
Yendor and purcha er. 
wa no meeting of mind 
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Consolidated Water Company and the other five 
companies, for the former did not exist until 
the instant when the latter ceased to exist. The 
s~me_ ac~ which created the new company, veste d 
title 1n it and nlso extinguished its predecessor s. 

Section 105 of the Corporation Act require s 
the agreement of consolidation to set forth the 
number of shares of capital stock of the new 
eompany 

'' And the manne~ of con~erting the capital 
~tock of eac~ of ~aid merging or consolidat -
ing corporations into t_he stock or obligation s 
of such new or consolidated corporation.'' 

'l1he stock of the new company issued to the 
~tockholders of the old, was not issued in paymen t 
for the property acquired but was issued in lieu 
of t~e stock held by them i11 the old compani e 
and m conversion thereof. 

It follows since there was 110 purchase by the 
new company of the water system, that there was 
110 "cost" to that company of that system. The 
new company stood exactly in the boots of its 
predecessors. Its liabilities were the same as 
theirs, dollar for dollar, and its assets were 
likewise the sum of their as ets, and the only cost 
was what the property had cost them. It was 
therefore necessary that the account books of 
the new company should be opened with the same 
figures with which the account books of the old 
companies were closed; in other words, that they 
be opened on the basis of consolidated book cost~. 
~rhis i~, in fact, what the new company did and 
1t continued its books on this basis for six months 
1mtil it made the entries therein which occasioned 
tl1e Board's order. 

_If the foreg~ing is the correct interpretation 
o~ the transaction, then the Board should have 
dire cted the Company to expunge the writeup 
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n nd to restore its books to their original con-
dition. By its order under review, it required the 
Company to reduce the book value of its water 
system $381,840.35 too low. This figure is the 
difference between the consolidated book costs 
nnd the figure adopted by the Board. But the 
total consolidated book costs were $12,441,766.49, 
so that the difference in question, namely, $381,-
8-!0.35, ·was a variance of only 3o/o. This dif-
ference is so unsubstantial relative to the total 
amount that it should not be made the basis for 
a reversal of the order. 

(2) 

Th e consolidation vie1ced as a purchase. 

The consolidation can be viewed as a pur-
<'lia. e: that the Company bought from the stock-
liolders of its predecessors their net assets and 
paid for them by its capital stock of the par 
value of $3,100,000. This was the theory of the 
Board's order now under review. Its basis is 
1 hat the promoters of a company to be formed by 
a consolidation, bargain with the stockholders of 
the existing companies for their property and 
that the transaction in substance, if not in form, 
is a sale of the net assets for stock in the new 
eompany. 

'l1he cost to the Company then, according to 
Section 10 of the uniform system of the Board, 
was the actual money value of this stock at the 
1 ime it was i sued, and this amount, the money 
value of the stock at the time of its is ue, was 
tb e nm to be entered in its book a the cost of 
the property pursuant to the uniform system 
of accounts. It wa , therefore, incumbent upon 
the Board to ascertain the money value of the 
tock. 
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~l.1he cash value of one share of stock, multipli ed 
by the number of shares issued in payment for 
the property, is the cost of the property. Tlrnt 
cost in turn determines the amount of surplu s; 
that is, cost of property less debts and less the 
par value of the stock, equals surplus. To arri ve 
at the same result by another route, the differen ce 
betwen the actual and par value of the sto ck is 
the paid -in surplus. 

Now I must set down some figures: 

1. If the cash value of the stock equaled its 
par value, then the cost of the property was 
$3,100,000, and no surplus should have appear ed 
on the books. 

2. If the cash value of the stock was $125 a 
share, then the cost was $3,875,000 and a surplu s 
result ed of $775,000. This was approximately 
the basis on which the book s were originall y 
opened. 

. 3. _And if the stock was actually worth, at the 
time it was i sued, $399 a share, the cost wa s 
$12,369,000 and there was a surplus of approxi-
mately $9,271,491.54, and it was to this figure 
that th e Company in 1924 wrote up its books as 
of the day of the consolidation. 

. Of cour se, it is generally difficult to say what 
1s t~e ca~h value of stock of a new corporation, 
but 1n this case it appeared that at the time of 
the consolidation, the consolidating companies 
were indebted in the sum of $400,000 and that 
contemporaneou sly with the consolidation 4 000 
shares of the stock of the new company, 

0
/ the 

par :7alue of $400,000, were i sued in payment 
of t~1s deb~ ( Case, p. 105). Thi was mo st per -
sua sive_ end ence that th o tock ·wa actunJh · 
worth 1n money exactly its par value, $100 
share. 
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Cer tainly it established that the cash value of 
the stock was not $399 a share or anywhere near 
that amount and that the property did not cost 
the Company within millions of the amount set 
up on the books in May, 1924. If the stock had 
been, in fact, worth $399 a share, the Company 
would have paid $1,596,000 in settlement of a 
debt of $400,000 and a gross fraud would have 
been done the stockholders. 

The Board also had before it another line of 
evidence of the money value of the stock, namely, 
proo f of the value of the property which the 
stock r epre sented. While it is true that the 
money or market value of stock is seldom ex-
actly the same as the value of the property it 
rep r esents, but is sometimes greater and _some-
times less still the value of the property 1n the 
absence of proof of market value is a permissible 
guide to the value of the stock, especially in the 
case of a public utility whose earnings are lim-
ited by the value of its property . 

~Ir. icholas S. Hill, Jr., testified that he had 
ma de a valuation as of October 31, 1923, of prop-
erty in place December 31, 1920, and had added 
the reto the actual cost of net additions from 
Jan uary 1, 1921, to October 31, 1923 ( Ca se, P,.; 
58, 1. 29), and that the result was $23,117,26 I 
and after deducting depreciation, $20,217,832 
( Case, p. 59, 1. 15). 

Mr. Hill also admitted that he had te tified a 
vear earlier to the value of the same property 
; of December 31, 1922, or ten months earli e_r 
th an the date of the consolidation. He had te sti -
fied that the cost of reproduction on the basis ~,f 
ave ra ge prices from 1911 to 1920 was $13,595,G02 
an d on the basis of 1922 price , was $16,471,836 
and that his final appraisal of the fair value wa8 
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$13,000,000 (Case, pp. 83, 84 and p. 60, I. 27). 
He explained this difference by stating that as he 
recalled, 

"Prices in 1921 and 1922 were substan-
tially 50 per cent. lower than in 1923" ( Case, 
p. 61, 1. 20). 

''Water works materials and labor com-
menced to advance in the latter part of 1915 
and there was a very steady increase which 
reached its maximum in 1920, and then there 
w3:s a drop until the beginning of 1922, when 
prices commenced to rise again and reached 
a secondary peak about the middle of 1923 
and that secondary peak lasted over into the 
early part of 1924, from which time there 
ha been a slight decline. '' ( Case, p. 62, 1. 2). 

This testimony, disclosing such violent chang es 
in price levels and setting forth a 75 per cent. 
increase in the value of the company's prop-
erty from January 1, 1923, to the middle of that 
year, was not persuasive evidence of the money 
value of the stock issued in payment for thi s 
property. 

The Board also had before it, its conclusion s 
in the rate case fixing a value of $11,500,000 as of 
a date ten months before the consolidation. This 
value had been unanimously approved by th is 
Court. Acquackanonk Water Co. v. Board, 100 
N. J. L., 125 Atl. 33. That figure ,vas adopted by 
the Board a the mea ure of the value of th e 
tock after allo\\ 'ing for addition and better -

ments during the intervening ten month . 

The Company contends that the Board has no 
right to value the Company's property for the 
purposes of accounting. 

Section 16 (b ), hmvever, gives the Board power 
to value the property whenever, in its judgment, 
such valuation is necessary for the purpose of 
carrying out any provision of the act. The valua-
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tion in this case was incidental to the ascertain-
ment of the cost of the property to the Company 
for the purpose of requiring the Company to 
conform to the uniform accounting system. The 
Board clearly bad authority to consider value for 
this purpose. 

The evidence before the Board-namely, the 
issuance of 4,000 shares to pay a debt of $400,-
000-would have justified a finding that the cost 
of the property was to be determined by valuing 
the stock issued in payment thereof at $100 a 
share. The Board made a finding more favorable 
to the Company and determined the cost of the 
property at about $113 a share. 

This findinO' embodied in the order before 
the Court, wa;'clearly supported by the evidence. 

(3) 

There are other details in the order of the 
Board under review besides the direction that 
the Company set up in its books as the cost of 
its property the sum above mentioned, namely, 
details relating to depreciation, amended annual 
report and conformance in the future to the 
uniform system of accounts. These matters, 
however are subsidiary to the main question and 
seem to' require no separate consideration. De-
preciation both under the system adopted by ' . the Company and under the Board's system, ~s 
calculated on book values. The annual report 1s 
drawn from the books. Hence, an amendment 
or the property accounts l)roperly carri s with it 
an amendment of the depreciation account and 
an amended annual report. 

The order of the Board was authorized by the 
statute and was supported by the evidence and 
should be ustained. 
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IV. 

The per curiam opinion of the Supreme Court. 

(1) 
"The question presented seems to us to 

be somewhat academic. It nowhere appear s 
in the record that the valuation placed upon 
its books by the prosecutor is sought to be 
used for any improper purpose.'' 

The Supreme Court evidently considered it un-
important how the Company kept its books, so 
long as it did not attempt to use the entries for 
an improper purpose. The Legislature, however, 
has considered the manner in which the books of 
utilities are kept is of sufficient importance to give 
specific authority to the Board to prescribe th e 
manner in which books should be kept. Ina s-
much as the Board has exercised this authori ty 
and prescribed a uniform system, the Board is 
under a positive duty to see that the Compan y 
keeps its books in the manner prescribed. 

The Board is not concerned with the question 
whether the compliance of the Company in thi s 
individual case is important or not. 

(2) 

'' In disposing of this question, we will 
start out with the premise that the power of 
the Board is that of regulation and not of 
asphyxiation." 

With this principle the Board is in hearty ac-
cord but the applicability of the principle to the 
case at bar does not appear. 

If the asphyxiation consist s of r equiring th e 
Pas saic Consolidated Water Company to carry 
its property on its books at cost, then I would 
reply that this form of asphyxiation is voluntarily 
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adopted by most business concerns and is sub-
mitt ed to without objection by all other public 
utilities, not only in New Jersey but, so far as I 
am aware, throughout the United States. 

(3) 
"It seems to us that one of the rights of 

private ownership is the keeping of accounts 
not solely for the purpose of establishing 
a basis for fixing rates but for such other 
matters as appertain to the ordinary busi-
ness of a utility corporation. It owes to its 
stockholders certain rights that may re-
quire an entry upon its books of what it 
determines to be the fair value of its prop-
erty." 

This is the kernel of the decision. Of course, 
we agree that the sole purpose of keeping ac-
counts is not to establish a basis for fixing rates. 
The Board did not attempt so to restrict the Com-
pany. 

But the Supreme Court evidently meant by 
this pronouncement that the Company has a 
right to enter upon its books what it determines 
is the fair value of its property and to keep its 
books on that basis. But the Legislature, in creat-
ing the Company, did not give it this right; on 
the contrary, in the same statute which au-
thorized the creation of the Company, it gave to 
the Board the right to determine how the books 
should be kept. 

(4) 

'' In ascertaining the income a,.nd excess 
profits upon which taxes have to be paid to 
the Federal Government, for example, it is 
fair that the full value of the property should 
be used. To use it requires that such a 
valuation shall be entered on the books of ac-
count. In the event of the sale of any of 
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the company's property for which it has no 
longer use, there should be a record of the 
true value of such property.'' 

These illustrations are not very apt. The last 
year in which excess profits were taxed, was 1921, 
pursuant to Title III of the Revenue Act of 
November 23, 1921. Even ,if excess profits 
taxes had been payable for the years when the 
cons?lid~tion was affected and the bookkeeping 
entries 1n question were made, the tax would 
have been calculated not on the value of the 
property but upon the amount invested in the 
business. Under Section 331 of the Revenue 
Act of 1921, or Section 330 of the Revenue 
Act of 1918, the cost of the property to the pred-
ecessor companies constituted the invested capi-
tal of the new company. 

. It is onl~ too likely, however, that the Company 
did have 1n mind its income tax when it re-
"~rot~ it~ books of account. It had just sold its 
distributing system in Montclair for $1,700,000 
and hoped to sell other parts of its system at 
equally attractive figures. It was liable for a 
tax of 12½ % on the difference between the cost 
and the selling price. On this tax, the value of 
the property sold had no bearing. But as books 
generally reflect costs, it mio-ht be that the 
figures inserted by the Con1pan; would be taken 
as cost and in this way the Company might be 
able to evade its tax liability. 

The taxable gain on such sales is the difference 
between ales price and cost to the Companv 's 
[predecessors. Revenue Act of 1924, Section 204 
Regulations 65, Section 1597. ' 

In the event of a sale of property, the record 
of ~he tr~e value of such property would be the 
sellrng price and would be entered on the books 
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under the uniform system or any other system 
of honest bookkeeping. No other book record of 
the true value would seem necessary. 

(5) 

'' It may well be that the Board co?~d re-
quire an entry upon the books of a utility to 
the effect that on such and such a date the 
valuation for rate making purposes was 
found by the Board to be a specific amount.'' 

The Court seems to have contemplated a foot-
note to the books for the benefit of the Board. 
I would suggest that the books be kept in the 
usual manner and that the Board would have no 
objection to the Company writing in them a note 
that on such and such a date Mr. Hill appraised 
the property at a specific amount. 

V. 
Conclusion. 

The Legislature empowered the Board to pre-
scribe a uniform system of accounts and to re-
quire public utilities, including the Passaic Con-
solidated "\Yater Company, to conform thereto. 
The Board did prescribe such a system including 
a provision that the property accounts must state 
costs and not appraisals. This system was not 
unreasonable, arbitrary or capricious, but con-
formed to approYed and usual practice and to 
similar systems of the Interstate Commerce Com-
mi ion. The Company di regarded the la,Y-
l'ul a<'counting requirement of the Doarcl arnl 
"\\Tote up the amount at whid1 it carried it c.; 

water supply system by nearly $10,000,000 in 
order to make its books conform to an appraisal 
of its property. The Board, by the order under 
review, has properly directed the Company to re-
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write its books so as to conform with the uniform 
system of accounts. 

The o~der of the Board should be sustained 
and the Judgment of the Supreme Court should 
be reversed. 

Respectfully submitted 
' 

J. 0. BIGELOW 
Of Counsel with the Board' of 

Public Utility Commissioners. 

j}etu J ersep (!Court of <terrors anb ~ppeals 

p ASSAIC CONSOLIDATED WATER 

0oMPANY, 

Respondent, 

vs. 

BoARD OF PUBLIC UTILITY 

COMMISSIONERS, 

Appellant. 

ON APPEAL 
FROM 

JUDGMENT 
OF 

SUPREME 
COURT. 

BRIEF FOR RESPONDENT. 

This is an appeal from a judgment of the 
Supreme Court setting aside upon writ of cer-
tiorari an order made on January 7, 1926, by the 
Board of Public Utility Commissioners of the State 
of New Jersey, the appellant herein (hereinafter 
for brevity referred to as "the Board") against 
Passaic Consolidated Water Company, the re-
spondent herein (hereinafter for brevity referred 
to as "the Company"). By such order the Board 
among other things directed the Company to re-
form and rewrite its books of account; to modify 
its depreciation charges accordingly, and to set 
up on its records no other or different basis of 
fixed capital than that the Board should approve. 
The Board's order and the decision on which it 
was based a pp ear at pages 115 and 117 of the case. 
The opinion of the Supreme Court vacating such 
order will be found at page 132 and its judgment 
at page 139 of the case. 
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Statement of Issue. 

The is~ue involved is a simple but important 
one. Briefly stated, it is whether the Board can 
as it_has attempted to do by the order in question 
require a public utility to enter on the latter's 
records and accounts as the value of its fixed capi-
tal a~ ets for all purposes a sum arbitrarily de-
ter~rnned by _the Board without hearing or proofs, 
which sum 1s substantially less than either the 
cost or the fair value of uch assets, and to ex-
punge therefrom all other entries as to the value 
thereof. 

Statement of Facts. 

'l1he following independent statement of facts 
on behalf of the Company is required in the in-
terest of clarity. 

The order under review results from the three 
following proceedings before the Board relatino-
to the value of the Company's property, although 
only the order made in the la t thereof is involved 
in this appeal. 

(1) In ~larch, 1923, the Board in a proceeding 
to determine rate for water ervice, and as of 
December 31, 1922, fixed the value of the used 
and n eful property of five public utilitie there-
a~ter ~ero ·ed into the ompany at $11,500,000., 
of _wluch amo1:nt $11,200,000. was fixed capital. 
It i. conceded 111 the Board's brief that such val-
n~tion wa $381,840.35 les than the total co t 
of. :1ch capital a et to aid utilitie (Board' 
hnef, bottom of pao ·e 3, top of pao·e 5, top of 
pag e 29). uch valuation for rate makino · pur-
po cs wa an arbitrary one ancl wa arrived at 
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largely by averaging different appraisals of the 
capital assets of the interested companies sub-
mitted in the rate case which varied from about 
$9,450,000. to upwards of $21,000,000. (Record, 
pp. 82-83; pp. 118-119). Acquackanonk Water 
Co., et al. v. Boa .rd of Public Utility Commis-
. ioners, opinion of Supreme Court, 125 Atl. 33; 
1 . J. :Misc. Rep. 575, not officially reported, aff 'd 
100 N. J. L. 169. It will be noted that this valua-
tion was ( 1) made a of December 31, 1922, ( 2) 
for rate fixing purposes only, and (3) purely an 
arbitrary one representing neither the value nor 
cost of the capital assets, but a lesser sum than 
either thereof. 

(2) On ovember 1, 1923, the five companies 
involved in the rate case were with the approval 
of the Board con olidated into the Company. By 
the consolidating order the Company was directeJ 
with "no prejudice" to temporarily open its capi-
tal account not with such rate valuation figure but 
on the basis of the '' historical costs'' of the 
merged companies, and the Company filed with 
the Board it annual report for the year 1923 
on this basis ( Case, p. 103, 1. 30, p. 120, 1. 29). 
Prior to the time for the filing of its annual re-
port for 1924 the Company completed a thorough 
appraisal of it property as of the date of its in-
corporation and caused the values shown thereby 
to be entered on its books of account. Thi showed 
the Yalne of its fixed capital a ets, less proper 
depreciation, to be $20,217,832. and in its 1924 
report the Company included its aid capital as-

ets at this figure ( Ca e, pp. 56-59; pp. 63-65; 
pp. 67-68). The Company both in its book entries 
and its annual report fully conformed ·with the re-
quirements of the Board's Uniform System of 
Account for Wai.er Utilities, ·which as hereinafter 
is explained, attempts to compel entries to be 
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made on a cost basi s alone ( Case, pp. 67-70). 
It included in its report to the Board all data 
needed or desired by the latter, and also showed 
the various amounts written off for depreciation 
(Record, pp. 51-53, p. 55, 1. 20; pp. 68-69, p. 73, 
1. 1). In the taking of these steps, as well as in 
th e proceedings before the Board resulting in the 
order here under review, the Company has al-
ways asserted that it in nowise sought to use such 
higher valuation in connection with the rates 
charged or properly chargeable by it, or as a basis 
for the issuance of securities, or in any other 
matter over which the Board had jurisdiction or 
supervision. It has, however, uniformly insisted 
and still does, that for its other and ordinary and 
proper business purposes it has the right to enter 
its assets on it records at their fair value, and 
that lawfully it cannot be compelled to enter them 
therein either only at their original cost to its 
predecessors in title, or at the substantially less 
value arbitrarily determined by the Board in the 
order which the latter now seeks to have upheld 
( Case, p. 71, 1. 15 ; p. 73, 1. 23; p. 77, 1. 15). 

( 3) J otwithstanding this, the Board in the pro-
ccedin0·s now under review, and by its order dated 
January 7, 1926, directed the Company: 

(1) To reform and rewrite its book of ac-
count * * * tarting with December 31, 1922, 
with said item of $11,200,000. * * * and to 
make sub equent additions and retirements 
and all other book entries in accordance with 
the Board' Uniform System of Accounts for 
Water Utilities; 

(2) To modify its charges theretofore 
made for depreciation accordingly; 
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(3) After so rewriting its books of account 
to submit to the Board for approval an 
amended annual report for the year 1924; 

( 4) To set up no other or different basis 
of fixed capital than that so approved. 

( Case, pp. 115-116). 

The Board made this order notwithstanding the 
undisputed evidence showed that between 1922, 
when its rate case valuation was made, and No-
vember 1, 1923, price s for water works, materials 
and labor had steadily increased and at the later 
date were 50o/'o higher than they were at the date 
of such earlier valuation. It was largely as the 
result of these increased prices that the appraisal 
showed the then value of the Company's fixed 
assets, less depreciation, to be not $11,200,000. but 
$20,217,832. (Case, p. 61, 1. 25; p. 62, 1.17). Upon 
the hearing resulting in the order under review no 
question was raised as to the actuality of such in-
creased value or the validity or fairness of the 
method by which the new valuation was made. 
For all purposes of the proceeding the Company 
was shown to have had capital assets of a value in 
excess of $20,000,000. as of the date the Board 
ordered it to treat them for all purposes as worth 
little more than one-half that amount. 

The only attempted justification for the order 
under review is a requirement in the Uniform Sys-
tem of Accounts for Water Utilities theretofore 
promulgated by the Board, as it claims with Leg-
islative sanction, requiring fixed capital assets to 
be entered only at the actual cost thereof. As 
will, however, be shown, there is no warrant in 
law for this requirement. 

On behalf of the Company we respectfully sub-
mit that the Board was without authority to make 
its said order and that the judgment of the Su-
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preme Court vacat ing it because it transce nded 
the po\ver of the Board should be affirmed for the 
following reasons : 

ARGUMENT. 

I . 

This appeal from the judgment of the Supreme 
Court sett ing aside the Board's order is unwar-
ranted. 

At page 5 of the Board's brief it is concede d 
that by the order in question the Board '' not only 
ordered the Company to expunge the write up of 
~9,886,580,81, but further ordered it to reduce on 
its bo~lrn the value of its water plant by $381,-
840.35 111 order to bring its books into line with the 
value found by the Board in the rate case as of 
December 31, 1922, with adjustments for addi-
tions, etc., since that date, on the theory that this 
was the cost of the property to the Conso lidated 
Company." At page 29 it is admitted that "B 
·t d ' y 1 s or er under review it (the Board) required the 
Company to reduce the book value of its wate r 
system $381,840.35 too low,'' even on the Board 's 
theory t~at the Company can only carry its assets 
at co t, instead of at their actual value . NO con-
tention or pretense is made that the amount at 
which the Company was ordered to value its fixed 
capital a sets equalled the cost thereof either as 
of December 31, 1922, or as of the date of the con-
soli_dation, or as of the date of the order under 
review, or represented any valuation thereof what-
ever except the earlier arbitrary one of $11 200 _ 
000. made in the rate case as of Decembe~~ Bi 
1922, by averaging appraisals as aforesaid . ' 
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No warrant or justi fication for the pen ding ap-
peal can be found, therefore, in the Board's Uni-
form Sy tern of Accounts for Water Uti lities 
which it puts forward as the sole ground theref or . 
It is manifest that the appeal is taken solely in the 
hope that this Court may, contrary to the opinion 
of the Supreme Court, express the view that the 
Board has the power it craves to compe l all public 
utilities to value their capital assets at cost re-
gardless of their worth, and this for all purposes 
whether or not re lated to the matters over which 
the Legislature has given the Board regulatory 
powers . We submit , however, that this Court is 
not called upon to determine whether the Board 
has such a broad and devasting power in a case 
where the recor d discloses and the Board admits 
that its order re ted not on such alleged power, 
but upon an arbitrary va luati on of assets in which 
cost does not enter. 

I I. 

The Board unjustly and without warrant or-
dered the Company to carry its assets not only 
below cost, but at an arbitrary valuation fixed 
for rate purposes alone which was obsolete and 
inadequate at the time the order under reveiw 
was made. 

The va luation imposed up on the Company's 
assets in the proceeding under review was made 
for rate purposes alone in a proceeding to which 
the Company was not a party . The manner in 
which it was arrived at as well as the fact that 
it resulted in a figure less than cost has already 
been shown . Even if it had been properly made 
for the intended purpose such a valuation cannot 
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be a proper one for all other purposes. A valua-
tion of the property of a public utility may be nec-
essary or advisable for one of several purposes 
growing out of its duty to the public, as for in-
stance, the establishment of just and reasonable 
rates for service to be rendered or the issuance 
by it of securities. On the other hand, it may be 
necessary for one of several purposes relating 
solely to it s internal affairs, such as local, State or 
Federal taxation, a private sale, or public pur-
cha e 01· condemnation. 

The elements which enter into the value of uch 
a property for some of these purposes are not 
neccs arily to be given the same weight or con-
sidered at all in fixing a value for other purposes. 
Earning , for instance, do not enter into the ques-
tion of a e ed value for local tax purposes nor 
for rate making, but are taken into account in 
a scssments of capital stock and inheritance taxes, 
on private sale and condemnation purpo es. Like-
wi c franchise may not be taken into account 
for rate purposes but may for local taxation, for 
capital stock tax, and upon a ale or condemna-
tion. Other illustrations of the varying · clements 
entering into valuations for various purposes will 
110 doubt occur to the Court. But all of these 
purposes affect the corporate owner in ome of 
it activities, are of importance to it stockhold-
er · and mu t be dealt with by it Board of Direc-
tor . In this respect a public utility corporation 
i no different from any other busines corpora-
tion, and, except a authorized by the Legisla-
ture, the Board has neither the right to value the 
Company's property nor to prevent it from o 
doing and u ing such valuation for any of its law-
ful, corporate purpo es over which the Legisla-
ture has given the Board no control. Even if the 
rate valuation had been made concurrently with 
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the order under review, the Board could not prop-
erlv insist that it bound the Company for all pur-
poses. 

While the Board's appraisal for rate purposes 
was made as of December 31, 1922, the Company 
did not acquire its property until ovember 1, 
1923, during which time the value thereof had 
largely increased. 

To the extent to and for any purpose for which 
the Board may have the right to fix the value of 
the assets of a public utility, it must do so as of 
the time the valuation is made. McCardle v. 
Indianapolis TVater Company, 272 U. S. 400, 411 
(1926). It may not adopt a value made at a dif-
ferent time, under different price conditions and 
for a different purpose. To do this, as the Board 
has in the instant case, is to determine values not 
only without any basis in fact, but contrary to all 
of the facts, and to attempt to impose its arbi-
trary will on the Company. In Erie Railroad Co. 
v. Utility Board, 85 N. J. L. 420, 423, our Supreme 
Court said: 

"The statute does not justify merely arbi-
trary orders and anyone who is injuriously 
affected by ~uch an order may justly com-
plain.'' 

In Hackensack Water Co. v. Pub.Zic Utility Com-
missioners, 98 . J. L. 41, 42, unanimously 
affirmed by this Court on the opinion below, 100 

. J. L. 177, Ir . .Justice Swayze, speaking for the 
Supreme Court, said : 

"The present value must be taken as the 
value of the property devoted to public use 
and an arbitrary date is as unlawful as an 
arbitrary rate.'' 

The Board's brief near the top of page 21 
concede that "present value is the rule en-
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forced'', and yet at pages 5 and 29 admits that 
the order sought to be sustained forbids the Com-
pany to carry fixed capital assets on its records 
at a sum equal to either their cost or present 
value. 

I I I. 

The requirement of the Board's uniform sys-
tem of accounts for water utilities that fixed 
capital assets shall be entered only at cost is un-
authorized and invalid. 

The Board's claim to the contrary, constituting 
the sole basis of this appeal, rests upon Section 
17 ( d) of the Public Utilities Act of 1911, which 
confers on the Board power to require a public 
utility "to keep its books, records and accounts 
so as to afford an intelligent understanding of the 
conduct of its business, and to that end to require 
e,·ery such public utility of the same class to 
adopt a uniform system of accounting. This 
section further provides that '' Such system shall 
~onform, in o far as in the judgment of the Board 
is practicable, to any system adopted or approved 
by the Interstate Commerce Commission of the 
United State of America." (P. L. 1911, p. 379). 

To thi requirement the Company makes no 
objection. It does, however, question the inter-
pretation placed by the Board upon this statutory 
provi ion, and the arbitrary power the Board 
in ist s is thereby conferred upon it. 

Briefly stated, the Board's contention is-

( a) That this legislation authorizes it to re-
q nire every public utility to adopt a uniform sys-
tem of accounting, conforming to any system 
adopted or appron ~d by the Inter tate Commerce 
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Commission; (b) the Board has adopted a_ Y~i-
form System of Accounting for Water Utilities 
,Yhich conforms to the one adopted for telephone 
companies by the Interstate Commerce Commis-
sion and ( c) such System of Accounts in addition 
to r~quiring certain prescribed class~fication~ of 
the capital assets of water companies requires 
them to be entered and carried only at cost. 
( Case, p. 88, 1. 15). . . 

The Company contends that no law requires it 
to enter or carry such assets only at cost, and that 
even if all such contentions of the Board were 
correct the order under review is nevertheless 
invalid, and this because: 

(a) If by such legislation it was ~nten_d~d to 
authorize the Board to require a public ut1hty to 
carry its assets for all purposes only at cost such 
legislation is unconstitutional. 

The source of authority for such a requirement 
in the case of a carrier engaged in interstate com-
merce and that of a state utility is entirely diffe:-
ent and even if the requirement is a valid one in 
the' first of the e instances, it is not in the second. 
Such authority over interstate carriers is based 
primarily upon a Constitutional grant to Congress 
to regulate commerce among the states, a grant 
subject to no limitations other than those p~e-
.-cribed by the Constitution itself, and secondarily 
upon the specific delegation by Congress to the 
Interstate Commerce Commission of the power to 
require every interstate carrier under its juri -
diction to report '' the cost and valu e of the car-
rier's property, franchises and equipment'.', an_d 
further specific action by Congress malnng it 
'' unlawf'ul for any such carri er to keep any oth er 
accounts r ecords or me1noranda than thos e pr e-
sc ribecl ;r appro;ed by the Com1nission". (Sec. 
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20 of the Act to regulate commerce, U. S. Comp. 
Stat., Anno., Vol. 8, pp. 8592-8593). In the case 
of the Board the authority delegated to it rests 
wholly upon the exercise of the police power of 
the State to control so far as reasonably necessary 
intrastate business effected with a public interest. 
Union Dry Goods Co. v. Georgia Pub. Serv. Corp., 
248 U.S. 372; Erie R. Co. v Board, 87 N. J. L. 438; 
Phillipsburg v. Public Ut-i.lity Board, 85 N. J. L. 
141; Eri e R. Co. v. P1.lblic Utility Com., 89 N. J. 
L. 57. 

The argument in the Board's brief that the 
Board's control over the Company is complete and 
absolute and may be exercised in entire disregard 
of svhat are ordinarily treated as property rights 
because the Company obtained its charter from 
and is therefor a creature of the State, is unsound. 
The authority of the Board is conferred over a 
utility as a utility and not as a corporation. It is 
equally extensive over indiYiduals, co-partner-
ships and corporations engaged in the public ser-
,-ice. It is the character of the business and not 
the character of the operator that has justified 
the legislature in giving the Board whatever au-
thority the latter has. All utilities, whether indi-
vidual or corporate, are entitled to the same ap-
plication of the law and to equal protection there-
under. .r o showing is made of the existence of 
an~~ necessity in the public interest to require a 
utility to enter its capital assets on its records at 
only their actual cost. In the absence thereof such 
a requirement would be unconstitutional. 

(b) Such legislation does not attempt to author-
ize the Public Utility Board to require a public 
utility of this State to carry its assets only at cost. 

The Legislature in enacting the Public Utilities 
Act of 1911 must be assumed to have known that 
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Congress had at least as early as ~906 leg~slated as 
to interstate carriers in the way Just recited. But 
the Legislature did not see fit to gi_ve these broad 
powers to the Public Utility Board it then created, 
nor power to adopt any Uniform Sy~tem of Ac-
countino· conforming to those prescribed by the 
Interst:te Commerce Commission under sue~ pow-
ers except as far as this should be prac~icable. 
''Practicable'' must be regarded as 1:1ea~1ng ~ot 
only so far as reasonably usabl~, hav1n~ 111 mind 
the difference in the kinds of business being trans-
acted but also to the extent authorized by the Leg-
islature, but not beyond that. 

(c) Quite apart from what has already been 
said it is clear that the Legislature has not c?n-
ferr~d upon the Board the unlimited p~wer w~ich 
it has sought to exercise by the order 1n question. 

It is elmentary and the Board's brief admits 
(p. 6)' that if the Board has the power ~t att~1:1~ts 
to assert it must be found in the Public _Utiliti_es 
Act (P. L. 1911, p. 374). Nowhere in this Leg1.s-
lation is authority vested in the Board_ ~o fi~ the 
value of the capital assets of a public utility either 
for every purpose of the utility itself, o: for any 
purpose the Board may f~·om time to time deem 
desirable. This will readily appear from an ex-
amination of Sections 15, 16, 17 and 18 of such 
Act, which will be found on pages 37~ to 382 _of 
the Laws of 1911, which is all the pertinent legis-
lation there is. The control conferred upon the 
Board over public utilities, their property,_ prop-
erty rio·hts equipment, facilities and franchises as 
appearos b; Section 15 is only granted '' so_ far as 
may be necessary for the purpose of carrying ~ut 
the provisions of this act." Its powe: t? appraise 
and value the property is expresslj~ limited to. ex-
actly the same extent. It is authorized to fix Just 
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and reasonable rates; to require every utility to 
file complete schedules of rates; to fix just and 
reasonable standards; to require every utility to 
keep its books, records and accounts so as to afford 
an intelligent understanding of the conduct of its 
business, to furnish annually a detailed report of 
it s finances and operations, and to carry a proper 
and adequate depreciation account. It may sus-
pend increases of rates and hear and determine 
their reasonableness. Without the approval of 
the Board no utility can issue stocks, stock certifi-
cates, bonds or other evidences of indebtedness 
payable in more than one year, nor sell, lease, 
mortgage or otherwise dispose of or encumber its 
property, franchises, privileges or rights, or any 
part thereof, nor merge or consolidate with any 
other utility. 

Now here in our law will there be found either 
express or implied authority in the Board to value 
the property of a public utility for any purpose 
that th e Board may deem fit. It may do so only 
aft er a hearing '' for the purpose of carrying out 
any of the provisions of this act.'' .£ ow here in 
our legislation is there to be found any provision, 
expre ss or implied that a utility may not value 
its own property for its ordinary business pur-
poses unrelated to the service it renders, the rates 
it charges or the ecurities it issued same. Un-
like Congress the Legi lature has not made it un-
la ·wful for a utility '' to keep any other accounts, 
record or memoranda than tho e prescribed by 
the commis ion.'' 

already stated, the Company does not ques-
tion the juri diction of the Board to determine 
values for the purposes of fixing '' just and rea-
sonable rates," or in connection with the filing 
of '' complete schedules * * * of rate , '' or in the 
fixing of '' just and reasonable standards,'' or for 
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the '' fixino· of standards for measure~ent. '' ?r in 
'' suspend~g increase of rates,'' or in the issu-
ance of '' any stocks, stock certificates~ bonds. or 
other evidence of indebtedness,'' or in pas~~ng 
upon any proposed disposal_ ~r encumbr~1~ce of 
its property, franchises, privileges or rights, or 
any thereof''' or any proposed '' merg~r or con-

1.d t· '' But concedino· the authority of the so 1 a 1011. o . . 
Board to supervise, regulate and control it in all 
of these matters, it does challenge ~he ~o,ver of 
the Board to prohibit it from valuing its prop-
erty for other usual business purposes and from 

. 1 t· · ts books of account. entering such va ua ion upon_ 1 . 
That it is justified in so doing is cle~r under the 

authorities of which Atl()IYl,tic Coastline v. "J? orth 
Carolina Corp. Commission, 206 1!· S. 20, is but 

f many. The prevailing rule 1s there tersely one o h't th and clearly stated by :Mr. Justice W 1 e, us: 

'' As the public power to regulat_e railways 
and the private right of ownership of such 
property co-exist and do not the one des~r~~ 
the other it ha been settled that ~he rig 1 
of owner' hip of railway proI?ert}: like o{~~er 
property rights find protection 111 con~ 1 u-
tional o·uarantees, and, therefore,. wherever 
the po,;er of regulation i exerted 111 uch an 
arbitrary and unreasonable w~y as to ca~se 
·t to be in effect not a regulation bu~ an in-
1ringement upon the right o_f ownership, su~~ 
an exertion of power is void because rep"?-o-
;1ant to the due proces and equal pro:~ction 
clauses of the fourteenth amendment. 

The same principle is vigorously repeated b! 
the same high Court in Mi siori, ex rel. v. Public 

. · · 262 U S 276 288 (1922), Ser vice Conimission, · · ' 
where it is said : 

'' There i noihino · to indicate bad faith. 
So far as appear s, ;lain tiff-in-error's board 
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of directors has exercised a proper discretion 
about this matter requiring business judg-
ment. It mu t never be forgotten that while 
the State may regulate with a view to en-
forcing reasonable rates and charges, it is 
not the owner of the property of public utility 
companies and is not clothed with the general 
power of management incident to ownership. 
The applicable general rule is well expre.ssed 
in State Public Utilities Commission, ex rel. 
Springfield v. Springfield Gas & Electric Co., 
291 Ill. 209, 234: 'The Commission is not the 
financial manager of the corporation and it 
is not empowered to substitute its judgment 
for that of the directors of the corpora-
tion * * *.' '' 

No further authorities need be cited to sustain 
the just principle for which the Company con-
tends, namely, that in the absence of legislative 
authority the Board has no such general and far-
reaching authority over it, its Board of Directors 
and the investment of its stockholders, as the 
Board has by the order under review sought to 
assert. 

Nor is the argument of the Board on this point 
supported by any decisions. In Kans as City 
Sou,thern Railway Co. v. United States, 231 U. S. 
423, cited in the Board's brief (p. 25), the plaintiff 
carrier had abandoned certain of its property and 
in isted that it had the right to treat the loss 
80 su tained as an operating expen e rather than 
a capital charge. The Supreme Court defined the 
amount involved as "the cost or estimated re-
placement value of abandoned property." N ei-
ther the Commi sion nor any of the courts through 
which this case pas ed considered the question 
of ·whether the write-off should be on the basis 
of cost or value, and the ole question passed upon 
was 011c of proper classification of accounts. 
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The proofs show without contention to the co1:-
trary, that the Company has in all_ respects cla~~i-
fied its accounts in accordance with the requne-
ments of the Board's Uniform Accounting System 
for Water Utilities. The sole complaint ~s that 
although its capital assets have been admittedly 
properly classified and entered at cost they are 
also entered for the ordinary and proper ~urp?ses 
of the Company over which the Board _is given 
no jurisdiction or control carried _at their actual 
Yalue. In insisting upon attempting to prevent 
this practice, the Board seeks to go far beyond 
anything which has been sanctioned by the courts 
in sustainino· the broad powers granted to the Ii:1-
tcrstate Co~merce Commission or state public 
utilitv boards. Certainly no court should uphold 
on tl;e theory of required '' bookkee~i~1g'' ~n or-
der which unnecessarily injures a utility without 
in anywise benefiting or safeguarding the in~erests 
of the portion of the public it se~'v_es. This was 
ihc Yiew expressed in the able ~pnuon ?f the Sl~-
1n·emc Court vacating the order in question, whci e 
it is said: 

"It is well settled that when bodies are c~'e-
ated for the regulation of utility companies 
ihe presumption is that the pO-\\'er of regula-
tion does not extend beyond the express terms 
of the grant,'' 

nncl where in addition there is cited the holding of 
this Court in Ilackensack Water Compa11y v. 
Board of Public Utility Commissioner.s, 96 • J. 
L. 184, that-

"It was the intent of the Legislature that 
the exercise of these powers should be con-
trolled not only by the statute it elf, but hy 
the settled rules and principles of the com-
mon law.'' 
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(d) As is shown in the following Point IV 
hereof the assets in question are in fact carried 
on the Company's books at the cost thereof to it. 

IV. 

The method which the company adopted in 
the writing of its capital accounts in fact con-
f or~s to the system of uniform accounts pre-
scribed by the Board and upon which its order 
was based. 

An important provision of such System is as 
follows: 

'' All charges to fixed capital accounts shall 
be the actual cost of the property acquired. 
~hen th_e actual consideration given for same 
is ~nyth~ng other than money, it shall be de-
scribed in the entry with sufficient fullness 
and particularity to identify it and the · amount 
charg ed s~all b~ th e actnal money value of 
such consideration at th e time of th e trOJns-
action" (Case, p. 89, I. 16). 

~Che purpose and effect of this regulation in its 
application to the situation of the Company is that 
the consideration paid by it for the property of 
the five companies consolidated into it was the 
:~alue of its capital stock and other obligations 
issued at th e tim e of its formation with the ex-
press approval of the Board, as a result of the 
consolidation proceeding had before it. In other 
words, the actual cost to the Company of its capi-
tal assets as defined by this regulation ·was their 
net_ ,vol'th at the time of their acquisition by it. 
T1ns worth was ascertained through an actual cur-
rent valuation of these assets, which the Board 
refused to even consider in the proceedino· result-
ing in the ordel' under review. It is this ~orth-
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this cost-that the Company entered on its ac-
counts and which the Board ordered stricken 
therefrom and replaced by the arbitrary amount 
of $11,200,000. arrived at by it as of December 31, 
1922, in the rate case, changed only by the addi-
tions and retirements made to the Company's 
property between December 31, 1922, and the date 
of the consolidation order. 

The Board both in the decision and finding upon 
which its order is rested placed upon this, its own, 
accounting regulation the same construction as 
the Company did in making the entries ordered 
stricken out and now does in contending that they 
should not be stricken out. It is said, in its deci-
sion: 

"The cost to the consolidated company was 
the value of the property of the consolidating 
companies'' ( Case, p. 121, 1. 18). 

Its principal finding and determination was: 

'' That the money cost of the operating 
property subsequently acquired by the Pas-
saic Consolidated Water Company on N ovem-
ber 1, 1923, was the same as the value ?f the 
operatino· property of the five companies on 
said dat~ consolidated into said company" 
(Decision, p. 113, 11. 22-27). 

But though so finding the Board rejected the 
principle of its decision and undertoo~ to co?1-
pletely nullify its own accounting regulation. With 
a few strokes of the pen it stated that the Com-
pany had complied with its regulation and also 
for bade it to do so. It sought to accompli sh this 
curious result by the simple artifice of refusing 
to consider value '' at the time of the transaction''. 
As already shown, the amount it thus ordered t:ie 
Company to enter on its records as the cost of its 
1woperty represents nothing but the Board's own 
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judgment expressed on evidence submitted in an-
other and earlier proceeding for another purpose 
and under different conditions as to elements con-
stituting value, when both prices and values were 
materially lower. By its order it violated such 
r egulation of its own Uniform Systm of Account-
ing and at the same time declared that it relied 
thereon. 

On pages 29 and 31 of the Board's brief it is 
conceded that by "its order under review" it re-
quired the Company "to reduce the book value 
of its water system $381,840.35 too low"; that 
"the consolidation can be viewed as a purchase" 
of the net assets of the five predecessor companies 
and that '' this was the theory of the Board's 
ord er now under review". But notwithstanding 
ihis, and in an attempt to show that the Board 
did not by its own order violate the above quoted 
regulation of its Uniform System of Accounts, the 
argument is made in this Court for the first time 
that the consolidation could not have in effect 
re sulted in a purchase by the Company of the 
property of the five predecessor companies be-
cause '' a purchase requires the meeting of minds 
of vendor and purchaser", and that in this case 
there V\7as no meeting of minds between the Pacific 
Consolidated Water Company and the five earlier 
companies, a s the former did not exist until the 
in stant when the latter ceased to exist. This 
specious argument, however, loses sight of the 
fact that the article referred to deals not merely 
with a purchase but with "the actual considera-
tion given'' for property acquired for '' anything 
other than money", and requires the amount 
charged to be the actual money value of such con-
sideration at the time of the transaction. No 
matt er upon what theory the consolidation may 
be regarded the fact can not be gainsaid that the 
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actual consideration given -for the property which 
the Company then acquired was its shares of stock 
and bonds, which represented and were worth the 
then value of the property it thus acquired, and 
not merely the cost thereof years before to its 
predecessors in title. 

v. 
There is nothing in the public interest requir-

ing the Board to have the power over utilities 
which it has attempted to exercise by its order 
under review. 

There is much in the Board's brief as to the 
necessity and theories of public utility regulation 
not o·ermane to any issue raised on this appeal, 
but disclosing an intense desire to have this lJuurL 
hold that the Board is authorized to act as the 
guardian of the public interest in matters over 
which the Leo·islature has given it no regulatory 
powers. rrhe

0 

length to which the Board is pre-
pared to go in the assertion of its alleged power 
is manifest. 

On page 16 of its brief the view is express_ed 
that one of it s proper functions is '' creating an in-
formed public opinion on the subject of utilities.'' 

On pao·e 17 it is explained that other necessary 
function: of the Board are to make certain that 
there is "fostered in N e,v Jersey a conservative 
temper in dealing with public utilities;'' that 
'' radical action'' directed against utilities is pre-
vented, and that a "staple market for the securi-
ties of public utility companies" is created. 

On page 18 it is asserted that '' the confidence of 
the bond market in the securities of New Jersey 
public utility corporations" and "the credit of all 
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New Jersey utilities" would suffer if the Board's 
power over accounts should be nullified by the de-
cision of this Court. 

On the same page it is argued that the order 
in question must be upheld for the protection of 
stockholders and as '' a valuable guide to the direc-
tors in ascertaining the real earnings of the Com-
pany" and in order to prevent the frequent 
practice of management which '' through ignor-
ance of the real situation, declares dividends out 
of capital and permits the Company to drift into 
bankruptcy.'' 

At the bottom of page 21 it is asserted that if 
the Board can be regarded as authorized to make 
up the balance sheet of every New Jersey utility 
the present methods of rate fixing "will be dis-
carded in favor of the simple method of glancing 
at the balance sheet.'' To this prophecy is added 
the naive statement that "In preparation for that 
day, as ·well as for use under the present system 
of rate making, it is essential that the property 
accounts should set forth investments and not ap-
praisals.'' And this notwithstanding that it is 
admitted that "present value is the rule en~ 
forced," under such decisions as JV[ cCardle v. In-
dianapolis 1Vate1· Cornpany, 272 U. S. 400 and 
Ilackensack v. Public Utility Commissioners, 98 
N. J. L. 41, affirmed 100 N. J. L. 177. 

Following the citation of Section 14 of the Util-
ities Act, which requires the Board '' to report 
annually to ihe Governor, making such recom-
mendations as it may deem proper, which report 
shall be laid before the next succeeding Legisla-
ture,'' appears the follo,ving: 

"The recommendations in tended by this 
section clearly are not limited to the specific 
powers given to the Board by the Act but 
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properly embrace the whole field of public 
utilities to the end that the Board may call 
to the attention of the Governor and of the 
Legislature any need that may arise of fur-
ther legislation on the subject. The Board 
properly has in mind this duty of recommen-
dation when it prescribes rules for account-
ing and forms of reports.'' 

The Company's records and annual reports in 
fact show cost as well as value antl contain all of 
the information which the Board needs to make 
any recommendation to the Legislature. 

The fallacy of the Board's argument a~ to all 
of these matters is that it in ists that notlung bt:t 
cost shall be used for any purpose and that_ it 
has power covering all of these matte_rs ':Inch 
the Legislature has never expressly or impliedly 
given it. 

While vestino· in it great powers as to all of 
6 • 

such matters as service, rates, issuance of securi-
ties disposition or encumbering of property, mer-
ger~, and other matters directly affecting the pub-
lic interest the legislation has, nevertheless, se_en 
fit to leave with the utility itself the conduct of its 
own affairs in other matters, subject in the case 
of a corporation to the law governing corpora-
tions and in all cases to the protection afforded 
by tl;e courts. We repeat, that in all matters af-
fecting its rates, its service, its useful~ess to the 
portion of the public it serves, or t~e. issuance of 
its securities by it, the Company willingly rec?g-
nizes that the power of the Board is well-nigh 
supreme-and properly so. But there is_ nothi~g 
related to these matters which makes 1t advis-
able in the public interest that in the course of the 
ordinary and proper management of its other af-
fairs the Company shall be prohibited from carry-
ing its assets on its records at their fair value. 
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Furthermore, it clearly appears from Section 
17 ( d) of the Utilities Act (P. L. 1911, p. 374) that 
the sole legislative purpose of vesting power in 
the ~oard to require every public utility to adopt 
a Uniform System of Accounting was to provide 
that its books, records and accounts "should af-
ford an intelligent understanding of the conduct 
of its business.'' This requirement the Company 
has complied with strictly and in its annual re-
ports to the Board has included data showing the 
cost to its predecessors• as well as the value it 
placed upon its capital assets. The showing thus 
made fully meets the statutory purpose and re-
quirement, but is not satisfactory to the Board 
thG latter says, because if all or many companie~ 
followed the practice it would '' render the task of 
using 1.he reports too tedious to be practicable." 
':l1his view, we submit, is insufficient to require thG 
Court to uphold the Board's order. 

The remaining ground urged in support of its 
validity is that Section 17 (f) of the Public Utili-
ties Act requires every public utility to carry an 
adequate depreciation account in accordance with 
such rules, regulations and forms of account as 
th~ Boar~ may prescribe (P. L. 1911, p. 379). But 
tlus Section further provides that the Board shall 
?nly have power "by order in writing after hear-
i~g. (to) fix proper and adequate rates of depre-
cia hon of the _property of every public utility, in 
accordance with such regulations or classifica- . 
tions, which rates shall be sufficient to provide 
t~e a~ounts required over and above the expense 
of maintenance to keep such property in a state 
?f efficiency corresponding to the progress of the 
industry.'' The Board's contention is that as a 
result of increasing the amount of its fixed capital 
the Company has set up a depreciation expense 
for the year 1924 in an amount substantially in 
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excess of the sum that would be required if it car-
ried its property only at the cost thereof to its 
predecessors in title. It is difficult to see how 
this can be urged as validating an order requiring 
the Company to reform and rewrite its fixed capi-
tal account so as to include as the aggreg ·ate value 
thereof only a sum resulting in a lesser amount 
of depreciation. For the Company has admit-
tedly not taken, and has repeatedly disclaimed any 
intention of taking depreciation in excess of the 
amount approved by the Board in the determin-
ing of rates for its service, its depreciation ac-
count, exceeding as it does the amount required 
by the Board for the protection of the public it 
serves, is one over which the Board has no con-
trol. The Board has never, upon notice by order, 
after hearing, fixed rates of depreciation for the 
Company and its order directing the Company 
to modify its depreciation charges was in this re-
spect clearly unlawful. On the other hand, it is 
a matter of importance to the Company not only 
in the determination of the income taxes properly 
payable by it but for the protection of its stock-
holders and the well-being of the Company itself, 
that its depreciation charges should be adequate. 
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VI. 

The order under review is injurious to the 
Company, interferes with its property and vested 
rights, attempts to take its property without due 
process of law, and constitutes an unwarranted 
interference with the internal management of its 
affairs. 

Save only to the extent that in the public inter-
est its operations have been subjected by the legis-
lature to the control and regulation of the Board 
the Company is entitled to administer its affair~ 
and business in compliance with the requirements 
of the Corporation Act of this State under which 
it is organized. This general law vests the admin-
istration of its ordinary business ·matters in its 
Board of Directors, not in the Public Utility 
Board. It confers upon its Directors certain 
rights and imposes upon them certain duties. 
Among such rights and duties is having the Com-
pany's Federal income taxes fairly determined• 
endeavoring to acquire upon a sale or condemna~ 
tion of any of the Company's property the full 
value thereof; protecting the investment of its 
stockh?ld~rs through the maintenance of proper 
depreciating reserves, and distributing to the 
stockholders such of the profits of their corporate 
enterprises as are not needed for the proper con-
duct of the business. With the exercise of these 
:ights and duties the Board's order unjustifiably 
interferes, for it endeavors to compel the Com-
pany's Directors to value its property on its books 
at much less than its fair worth. 

And with what result 1 None whatever as to the 
service rendered by the Company or the rates 
charged therefor, or the securities which it may 
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issue, for these are determined by previous orders 
of the Board made in appropriate proceedings for 
such purposes. But with injury to the property 
rights and interest of the company. If the Board's 
order is upheld the Company must carry its prop-
erty at a value subjecting it to undue Federal tax-
ation. Although threatened with being compelled 
to sell its property to or to submit to condemna-
tion thereof by various municipalities it will be 
required to enter upon its records as the value 
thereof a sum equal to only about one-half of its 
fair value ( Case, p. 76, I. 25). It will not be per-
mitted to take as depreciation the amount that 
sound principles and proper business practices 
and precautions require. In the payment of divi-
dends to its stockholders it must be governed not 
by its true surplus as directed by the Corporation 
Act but by a false surplus arbitrarily fixed by the 
Utility Board. The necessary result of all this 
would be to inflict injury upon the Company and 
to deprive it of its property contrary to law and 
unlawfully interfere with its internal management. 

This was the view taken by the Supreme Court 
in its able opinion resulting in the judgment ap-
pealed from. That Court found, and we submit 
properly so that -

'' The right to regulate a utility does not 
destroy the right of private ownership. All 
the incidents of ownership, except in so far 
as it may be necessary to curtail them to prop-
erly exercise the power of regulation, remain 
with the corporation. * * * One of the rights 
of private ownership is the keeping of ac-
counts not solely for the purpose of estab-
lishing a basis for fixing rates but for such 
other matters as appertain to the ordinary 
business of a utility corporation. It owes to 
its stockholders certain rights that may re-
quire an entry upon its books of what it deter-
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mines to be the fair value of its property. 
* * * The order in the present case * * * is 
a prohibition that there shall not be set up on 
the books of the Company for any purpose 
whatsoever any different basis of fixed capi-
tal than that which has been approved by the 
Board for rate making purposes. This, ( we 
feel,) transcends the power of the Board." 

CONCLUSION. 

For the reasons above stated, we respectfully 
submit that the order of the Supreme Court 
should be affirmed. 

February Term, 1928. 
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