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N ofic'e of Appeal. 

NOTICE OF APPEAL. 

Filed April 19, 1927. 

Essex County Circuit Court 
AUGUS T L. LACOMBE, 

Plaintiff, 

vs. 
TYLER M. GrBBS, trading as 

T. M. GIBBS CONSTRUCTION 

COMP ANY, 
Defendant. 

Action at 
Law. 
Notice of 
Appeal. 

10 

To: :Milton 1\L Unger, Esq., attorney for plain- 20 

tiff. 
DEAR SrR: 

PLEASE TAKE NoTICE, that the defendant ap-
peals to the Court of Errors and Appeals of 
New ,Jersey from the whole of the judgment 
entere d in this cause. 

WOLBER & GILHOOLY, 
Attorneys for Defendant. 

Dated, April 13, 1927. . 30 

Serv ice of the within notice of appeal is hereby 
acknowledged this 14th day of April, 1927. 

1\1:ILTON M. UNGER, 
Attorney fol" Plaintiff. 

40 
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Grounds of .Appeal. 

GROUNDS OF APPEAL. 

Filed May 12, 1927. 

New Jersey Court of Errors and Appeals 

l O AUGUST L. LACOMBE 
' 

20 

30 

40 

Plaintiff-Respondent, 

vs. 
TYLER M. GIBBS, trading as 

T. M. GIBBS Co~STRUCTION 
COMPANY, 

Def endant-.Appellant. 

.Action at 
Law. 

Grounds 
of .Appea l. 

To: _Milton M. Unger, Esq., attorney for plain-
tiff-respondent, 763 Broad street, Newark, 
New Jersey. 

The appellant •states the following · ground s of 
appeal: 

1. _ That the ?o~rt erred in granting the 
~otion of the plaintiff for direction of a ver dict 
1n favor of the plaintiff on the first count of the 
complaint. 

2. That _th~ Court erred in directing a verd ict 
for the plaintiff on the counter-claim filed by the 
defendant. · 

WOLBER & GILHOOLY ' Attorneys for Defendant-Appellan t. 

Service of the within grounds of appeal is 
hereby acknowledged this 11th day of May A D 
1927. . . 

MILTON M. UNGER, 
Attorney for Plaintiff-Respondent. 

3 

vVrit of Atta chment. 

WRIT OF ATTACHMENT. 

ESSEX COUNTY CIRCUIT COURT. 

Betwee n 

AUGUST L. LACOMBE, 
Plaintiff, 

and 

TYLER M. GIBBS, trading as 
T. M. GIBBS CONSTRUCTION 
Co., 

Defendant. 

10 

Ret urnable, April 1, 1926, Milton l\L Unger, 20 
attor ney. 

By virtue of the above-stated and hereto an· 
nexed writ to me directed, I did on the 5th day 
of 11Iarch, as 1926, at 11 :45 A. NL, at the suit 
of the plaintiff above-named, in the presence of 
l\Iichael J. A. Doyle (a credi ,ble person), attach 
the rights and credits, moneys, effects, goods, 
chattels, lands and tenements of the said defend-
ant , and particularly all his right, title and in-
teres t 9f, in and to the hereafter described: 30 

Certain moneys due defendant or to become du e 
the said defendant from the Board of Education 
of Irvington, or from the To,vn of Irvington, 
N. J. 

Service of writ made on Board of Education 
by delivering a true copy thereof to William A. 
Sherman, Secretary at its office, Clinton avenue, 
Irv ington, N. J. 

40 
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Writ of Attachment. 

Also on Town of Irvington, N. J., by deliver-
ing a true :copy thereof to W. H. J amoneau, 
Town Clerk, at City Hall, Irvington, N. J. 

No other rights or credits, moneys or effects, 
goods or chattels, lands or tenements of the 

10 said defe~dant being found 1n my county. 

HARRY B. O'CONNELL, 
Sheriff. 

By JoHN J. McLAUGHLIN, 
Special Deputy. 

We, the undersigned, John J. McLaughlin, 
Special Deputy Sheriff, and Michael J. A. Doyle, 
Freeholder, of the County of Essex, hereby 

20 value and appraise the rights and tenements of 
the said defentlant at the sum of ten thousand 
dollars. 

JOHN J. McLAUGHLIN, 
Special Deputy Sheriff. 

MICHAEL J. A. DOYLE, 
Freeholder. 

30 ESSEX COUNTY. ss. 
THE STATE OF NEw JERSEY, To OuR 

(L. s.) SHERIFF OF OuR CouNTY OF EssEx, 
GREETING: 

WE CoMMAND You, that you attach the rights 
and credits, moneys and effects, goods, and 
chattels, lands and tenements of Tyler M. Gibbs, 
trading as T. 1\1. Giblbs Construction Company, 
wheresoever they may be found in your county, 
so that he be and appear 'before our Circuit 
Court to be held at Newark, and for said 

4° County of Essex, on the 1st day of April, next, 

5 

Writ of Atta chment. 

to answer August L. Lacombe in an_ action at 
law upon contract, wherein the said August 
L. Lacombe demands $6,000, and have you then 
and there this writ. 

"\VITNESS, WILLIAM A. SMITH, Esquire, J~dge ~f 
our said Circuit Court at Newark aforesaid, th1s 10 
4th day of March, 1926. 

~IrLTON l\L u NGER, 
Attorney. 

JOIIN H. SCOTT, 
Clerk. 

Served the within writ in the manner and form 
. 1 · th presence of Michael J. A. required by aw in e 

Doyle, a credible person, this 5th day of_ March 20 
A. D. 1926, as per inventory and appraisement 
hereto annexed. 

HARRY B. O'CONNELL, 
Sheriff. 

By JoHN J. McLAUGHLIN, 
Special Deputy. 

I hereby appoint and depute John J. :M:c-
La ughlin to serve the within writ. 

Witness my hand and seal this 4th day of 
March, 1926. 

HARRY B. O'CONNELL, 
Sheriff. 

Sher iff fees, $6.62. 
(L. S.) 

By ALFRED C. w ALK!R, . 
Under Sheriff. 

30 
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Affidavit of August L. Lacombe. 

AFFIDAVIT. 

Filed March 4, 1926. 

ESSEX COUNTY CIRCUIT COURT. 

AUGUST L. LACOMBE, 
Plaintiff, 

vs. In Atta ch-

TYLER M. GIBBS, 
ment. 

trading as 
T. M. GIBBS CONSTRUCTION Affidavit. 
Co., 

Defendant. 

STATE OF NEW JERSEY,} 
C E ss. OUNTY OF SSEX. 

A uausT L. LACOMBE, being duly sworn accord-
ing to law, upon his oath deposes and says: I 
am the plaintiff in the above suit. Tyler M. 
Gibbs is trading as T. M. Gibibs Constru ction 
Company, and is not a resident of the Stat e of 
New ,Jersey at the present time, and no sum-
mons can be served upon him in the State of 
New Jersey. The said Tyler M. Gibbs, trad ing 
as T. M. Gibbs Construction Company, o,ves to 
deponent the sum of $3,564.01, as nearly as this 
deponent can specify . 

The consideration for said indebtedness is as 
follows: On February 17, 1925, deponent entered 
into an agreement in writing with the said de-
fendant, whereby deponent agreed to provid e 
necessary equipment, tools, teams and la,bor to 
do general and trench excavation for a high 
school on Clinton avenue, Irvington, N. J., and 
the defendant agreed to pay therefor the sum of 
seventy cents per cubic yard for general excava-

7 

Affidavit of August L. Lacombe. 

tion and the sum of $1.25 per cubic yard for 
trench excavat ion; the payments to be made on 
or a'bout the 15th of the month and to be for 
eighty per cent. of the value of the work done 
up to the 1st of the month. 

Pursuant thereto, plaintiff eX'cavated 7,945 
yar ds of general excavation at seventy cents 
per cubic yard and became entitled to $5,561.50, 
and the plaintiff excavated 117 yards of trench 
excavation at $1.25 per cubic yard and became 
entitled to $146.25, making a total of $5,707.75. 
The defendant paid plaintiff on a;ccount thereof, 
$2 500 and owes a balance of $3,207.75, which 

' ' amount, although duly demanded, the defendant 
has neglected and refused to pay. 

In addition thereto, and during the progress 
of the work the defendant wrongfully broke 
his contract 'and refused to allow plaintiff to 
proceed with his said work. There remained to 
be done 783 cubic yards of trench excavation, 
and had plaintiff been permitted to finish the 
same, he would have made a profit of 45½ cents 
per cubic yard, in doing said work. 

He therefore lost and was deprived of a profit 
of $356.26, which, together with the aforesaid 
sum of $3,207.75, makes a total of $3,564.01, 
which is the sum in which the defendant is now 
indebted to the plaintiff. 

AUGUST L. LACOMBE. 

Sworn to and subscribed before 
me this 23rd day of l?ebruary 
A. D. 1926. 

SAMUEL GrnmN, 
Notary Public of New Jersey. 
:My Commission Expires Nov. 3, 1929. 

(SEAL) 
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Order for Publication & Appointment of Auditor. 

ORDER FOR PUBLICATION AND APPOINT-
MENT OF AN AUDITOR. 

Filed March 13, 1926. 

ESSEX COUNTY CIRCUIT COURT. 

AUGUST L. LACOMBE, 
Plaintiff, 

vs. 
TYLER M. GIBBS, trading as 

T. M. GIBBS CONSTRUCTION 
Co., 

Defendant. 

In Attach-
ment. 

Order for 
Publication 
and Appoint-
ment of an 
Auditor. 

20 It appearing that a certain writ of attachment 
has been duly issued out of the Circuit Court in 
and for the County of Essex in the aJbove-stated 
action, directed to the Sheriff of the County of 
Essex, tested March 4, 1926, returnable on the 
1st day of April, 1926, and that in pursuance 
thereof a certain attachment and levy has been 
made upon certain rights and credits and certain 
moneys due or to become due to the defendant, 
Tyler M. Gibbs, trading as T. M. Gibbs Con-

30 struction Company, from the Board of Education 
of Irvington or from the Town of Irvington, 
County of Essex and State of New Jersey; and 
application being now made for an or-der of 
publication and the appointment of an auditor 
to adjust and ascertain the amount due to the 
plaintiff and each of the applying er.editors, if 
any, under "An Act for the relief of creditors 
against absent, fraudulent and absconding debt-
ors (Revision of 1901)" and it appearing that 

40 the sheriff has made a return of the said writ 

9 

Order for P1lblication & Appointment of Auditor. 

to this court, and no appearance having been 
entered in the cause by the defendant: 

It is, the ref ore, on this 13th day of March, 
1926 ORDERED that a notice of the issuing of the 

' ' attachment be published in the manner pre-
scribed by the statute once a week for four 
successive weeks in the Newark Evening News, lO 
published at Newark, in this State, and that a 
copy of said notice be mailed to the defendant at 
his last known address; and it is further 
ORDERED, that MICHAEL G. ALENICK, Esquire, of 
the City of Newark, New Jersey, be and is 
hereby appointed auditor to adjust and ascertain 
the amounts due to the plaintiff, and each of 
the applying creditors, if any. 

On motion of Milton M. Unger, attorney of 
plaintiff. 20 

Let the above rule be entered on the minutes. 

WORRALL F. MOUNTAIN. 

30 

40 
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10 
Complaint. 

COMPLAINT. 
Filed April 1, 1926. 

ESSEX COUNTY CIRCUIT COURT . 

AUGUST L. LACOMBE, 
Plaintiff, 

vs. 
TYLER M. GrnBs, trading as 

T. M. GIBBS CONSTRUCTION 
Co., 

Def endant. 

In A.tta ch-
rnent. 

Compla int. 

20 AUGUST L. LACOMBE, plaintiff, residing in the 

30 

40 -

Town of Irvington, County of Essex and State 
of New Jersey, says that: 

COUNT ONE. 

1. On February 17, 1925, plaintiff entered 
into an agre ement in writin g with the abov e de-
fendant, wher eiby plaintiff agreed to pr ovide 
neces sary equipment, tools, teams and labo r to 
do the gen eral and trench excavation for a high 
school on Clinton avenue, Irvington, N. J., and 
def endant agre ed to pay therefor the sum of 
seventy cents per cubi c yard for general excava-
tion and th e sum of $1.25 per ·cubic yard for 
trench excavation, th e paym ent s to be mad e on 
or about th e 15th of the month, and to be for 
eighty per cent. of the value of the work done 
up to the 1st of the month. The contract herein 
referr ed to will be produced at th e trial of this 
cau se. 

11 

Complaint. 

2. Pursuant to the said agreement, the plain-
tiff excavated 7,945 cubic yards of general excava-
tion at seventy cents per cubic yard, and be-
came entitled to $5,561.50 and the plaintiff 
excavat ed 117 cubic yards of trench excavation 
at $1.25 per cuibi~ yard, and became entitled to 
$146.25, making in all a total of $5,707.75. The 
defendant paid plaintiff on account thereof, the 
sum of $2,500 and still owes to the plaintiff th e 
balance of $3,207.75, which amount although duly 
demanded, the defendant has negle-cted and re-
fused to pay. 

WHEREFORE, judgment will be claimed on the 
first count in the sum of $3,207.75, t?gether with 
interes t and costs of suit to be taxed. 

10 

COUNT TWO. 20 

1. The plaintiff rep eats paragraph one of the 
first count. 

2. During the progress of the work the de-
fendant wrongfully broke hi s contract and refused 
to allow the plaintiff to proceed with the said 
work. 

3. There r emained to 1be done to compl ete the 
contra ct 783 cubic yard s of tr ench excavation and 30 
had th e plaintiff been permitted to finish the 
same, he would hav e made a profit of fort y-five 
and one-half cent s ( 45½c) per cubic yard in 
doing said work. 

4. Plaintiff, therefore, lost and was depriv ed 
of a profit of $356.26. 

J udgment will be claimed on the second count 
in the sum of $356.26. 

40 
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Complaint. 

RECAPITULATION. 

1. Judgment will be claimed on the first 
count for $3,207.75, plus interest and costs. 

2. Judgment will be ·claimed on the second 
count for $356.26, plus interest and costs. 

3. Judgment will ·be claimed on both counts· 
for $3,564.01, plus interest and costs of suit to 
be taxed. 

MILTON M. UNGER, 
Attorney of Plaintiff . 

13 

Ride D·ischarging Auditor. 

RULE DISCHARGING AUDITOR. 

Filed March 25, 1926. 

ESSEX COUNTY CIRCUIT COURT. 

AUGU ST L. LACOMBE, 
Plaintiff, 

vs. 
TYLE R M. GrBBS, trading as 

T. M. GIBBS CONSTRUCTION 

COMPANY, 
Defendant. 

Action at 
Law. 

In Attach -
ment. 
Rule Dis-
charging 
Auditor. 

It appearing that heretofore and on the 13th 
day of March, 1926, lv1ichael Alenick, Esquire, 
was appointed auditor to adjust and ascertain 
the amounts due the plaintiff in the above-en-
titled action, if any, and it appearing that sinee 
the date of said appointment the defendant has 
entered his appearance. It is, therefore, on this 
25th day of March, 1926: 

OR DERED, that Michael G. Alenick, Esquire, be 
discharged as auditor in the above-entitled action. 

WORRALL F. MOUNTAIN, 
Judge. 

I hereby consent to the entry of the aibove 
rule. 

MILTON M. UNGER, 
. Attorney for Plaintiff. 

10 
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Notice of Appearance. 

NOTICE OF APPEARANCE. 

Filed March 25, 1926. 

ESSEX COUNTY CIRCUIT COURT. 

10 AUGUST L. LACOMBE, 
Plaintiff, Action at 

Law. 
vs. In Attach-

TYLER M. GIBBS, trading as ment. 
T. M. GIBBS CONSTRUCTION Notice of COMPANY, 

Defendant. Appeal. 

To: Milton M. Unger, Esq., attorney for plain-
20 tiff, 763 Broad street, Newark, New Jersey. 

SIR: 
TAKE NoTICE, that on the 25th day of March, 

1926, we, as attorneys for the defendant in the 
above-entitled ·action filed the defendant's ap-
pearance to the claim of the plaintiff above-
named and on behalf of the defendant we inform 

. you that we are willing to accept a declaration 
of the suit instituted by you on behalf of the 

30 plaintiff. 

40 

WOLBER & GILHOOLY, 
Attorneys for Defendan t. 

Service acknowledged March 25, 1926. 

MILTON M. UNGER, 
Attorney of Plaintiff. 

15 

Appearance of Defendant. 

APPEARANCE OF DEFENDANT. 
Filed March 25, 1926. 

ESSEX COUNTY CIRCUIT COURT. 

AUGUST L. LACOMBE, Action at 
Plaintiff, Law. 

vs. In Attach-
ment. 

TYLER M. GIBBS, trading as 
T. M. GIBBS CONSTRUCTION Appearance 
COMPANY, of 

Defendant. Defendant. 

The defendant's appearance is entered in the 
above cause this 25th day of 1\1:arch, 1926. 

WOLBER & GILHOOLY, 
Attorneys of Defendant. 

10 
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Bond. 

BOND. 

Filed April 16, 1926. 

ESSEX COUNTY CIRCUIT COURT. 

10 AUGUST L. LACOMBE, 

20 

Plaintiff, 

vs. 
TYLER M. GIBBS, trading as 

T. M. GIBBS CONSTRUCTION 
Co., 

Defendant. 

In .Attach-
ment. 

Bond. 

l{Now ALL MEN BY THESE PRESENTS, that we 
Tyler M. Gibbs, trading as T. M. Gibbs Con-
struction Co. of the City of Philadelphia, State 
of Pennsylvania, as principal and the Continental 
Casualty Company, a corporation of the City 
of Chicago, State of Illinois, licensed to do busi-
ness in the State of New Jersey, as surety, are 
held and firmly bound unto August L. Lacombe 
of the Town of Irvington, County of Essex, 
and State of New Jersey, the plaintiff named in 
the above1entitled action in the sum of $3,864.01, 

30 to be paid to the said August L. Lacombe, his 
executors, administrators and assigns, for which 
payment well and truly to be made, we bind our-
selves, our heirs, executors, administrators, suc-
cessors, and assigns, jointly, severally and :firmly 
by these presents. 

Sealed with our seals and dated this 7th of 
April, in the year 1926. 

The condition of this obligation is such that 
whereas a certain writ of attachment lately 

40 issued out of the Essex County Circuit Court, 

17 

Bond. 

by the suit of August L. Lacombe against the 
said Tyler M. Gibbs, trading as T. M. Gibbs 
Construction Co. ; by virtue whereof the Sheriff 
of said County of Essex did seize and attach 
certain personal property consisting of certain 
moneys, due or to ·become due to the defendant 
from the Board of Education of Irvington or 10 
from the Town of Irvington, County of Essex 
and State of New Jersey; and the said Tyler 
M. Gibbs, trading as T. M. Gibbs Construction 
Co., having entered his appearance on the suit 
of said plaintiff, and the said Tyler M. Gibbs 
trading as T. J\!L Gibbs Construction Co., is 
about to apply to the said court to set aside 
the said writ and to discharge his aforesaid 
personal property from the lien thereof. 

Now, therefore, if the said Tyler M. Gibbs, 20 
trading as T. M. Gibbs Construction Co., shall 
pay to the said August L. Lacombe, his executors, 
administrators or assigns, said moneys as shall 
be adjudged to be due him by the judgment of 
the Court in the said action, then this obliga-
tion to ·be void, otherwise to remain in full force 
and virtue. 

TYLER M. GIBBS, 
Trading as T. J\!L Gibbs 

Construction Co. 30 

Signed, sealed and delivered 
in the presence of 

C. M. HARTMAN. 
(SURETY) 

Attest: 
CONTINENTAL CASUALTY COMP ANY, 

By S. RoYDEN MANNING, 
Attorney in Fact. 

(SEAL) 40 
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Bond. 

STATE OF PENNSYLVANIA, } 
CouNTY OF PHILADELPHIA. ss. 

Be it remem ·bered that on this 10th day of 
April, 1926, before me, the subscriber, D. Audley 
Reuben, Notary Public, personally appeared 

10 Tyler M. Gibbs, trading as T. M. Gibbs Con-
struction Co., known to me to be the obligor 
mentioned in the within bond, to whom I first 
made known the contents thereof, and th ereupon 
he acknowledged that, he signed, seal ed and 
delivered the same as his voluntary a·ct and 
deed, for the uses and purposes th er ein ex-

20 

30 

40 

pressed. 

D. AUDLEY REUBEN , 
Notary Publ ic. 

Commission Expires J\11arch 24th, 1927. 
(SEAL) 

' ss STATE OF PENNSYLVANIA } 
COUNTY OF PHILADELPHIA . 

Be it remem ·bered, that on this day of 
April, 1926, before me the subscriber, a Notary 
Public, p ersonally appeared S. Royden Fan ning, 
known to me to be the Attorney-in-Fact of the 
Continental Casualty Co., a ·corporation, one of 
the ohligors within named, who being by me 
duly sworn on his oath said and made pro of to 
my satisfaction that he is such attorney-in -fact, 
and that he well knows the common seal of said 
corporation, and that the seal affixed to the 
within bond is such common seal and was there-
to affixed by S. Royden Fanning, the attorn ey-
in -fact of said corporation, and that the said 
1bond was by the said S. Royden Fanning also 
signed and delivered as and for the volun tary 

19 

Bond. 

act and deed of said corporation in the ·presence 
of said deponent, who thereupon subscribed his 
name thereto as attesting witness. 

S. ROYDEN F A:N"NING. 

Sworn and subscribed before 
me, at Philadelphia, Pa., 
this 7th day of April A. D. 
1926. 

D. AuDLEY REUBEN, 
Notary Public. 

Commission Expires March 24, 1927. 
( SEAL ) 

STATE OF PENNSYLVANIA, 1 
CouNTY OF PHILADELPHIA. f ss. 

IN THE COURTS OF COM:NION PLEAS OF 
PHILADELPHIA COUNTY. 

I, John l\!L Scott, Prothonotary of 
(SEAL) the Courts of Common Pleas of said 

County, which are Courts of Record, 
having a common seal, being the officer author -
ized by the laws of the State of Pennsylvania, 
to make the following certificate, acting by my 
princ ipal deputy, ,Vjlliam J. I.Zerns, or my sec-
ond deputy, l\1:eredith I-Ianna, do certify that 
D. Audley Reuben, Esquire, before whom the 
annexed affidavit was made, was at the time of 
so doing a Notary Publi c for the Commonwealth 
of P ennsylvania, residing in the County of 
Ph ilad elphia, duly commi ssion ed and qualified to 
admini ster oaths and affirmations and to take 
acknowledgments and proof s of deeds or con-
veyance s for la~d, tenements and hereditaments 
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to be recorded in said State of Pennsyl vania, 
and to all whose acts, as such, full faith and 
credit are and ought to be given, as well in 
Courts of Judicature as elsewhere; and that I am 
well acquainted with the handwriting of the 
said Notary Public and verily 1believe the signa-

10 ture thereto is genuine, and that said oath or· 
affirmation purports to be taken in all re spects 
as required by the laws of the State of Pen nsyl-
vania. 

The impression of the seal of the Notary 
Public is not required by law to be filed in this 
office. 

IN TESTIMONY WHEREOF, I have hereun to set 
my hand and affixed the seal of said cour t this 
7th day of April in the year of our Lord one 

20 thousand nine hundred and twenty-six (1926) . 

30 

40 

JOHN M. SCOTT, 
Prothonotar y. 

By WM. J. KERNS, 
Principal Deputy Prothonot ary . 

DURANTE ABSENTIA, 
Secundum Lege m. 
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'rax Paid on Original 

CONTINENTAL CASUALTY COMP ANY, 

H. G. B. ALEXANDER, President . 
Chicago, Ill. 

CERTIFICATE OF AUTHORITY INDIVID-
UAL ATTORNEY -IN-FACT. 

KNow ALL MEN BY THESE PRESENTS, that the 
CONTINENTAL CASUALTY CoMPANY, a corporation, 
duly org anized under th e laws of the State of 
Indiana , and having its general office in the City 
of Chicago, and State of Illinois, hath made, 
constituted and appointed, and does by the se 
presents make, constitute and appoint, S. Roy-
den Fa nning of Philad elphia, Pa. , its true and 
lawful attorney-in-fact with full power and 
author ity hereby conferr ed to sign, seal and 
execute in its behalf bonds, undertakings and 
other obligatory instruments of similar nature 
subject, however, to the following conditions and 
limitat ion s : Any and all Fidelity and Surety 
Bonds in penalty not exceeding five thousand 
dollars ($5,000) each and to bind the CoNTINEN-
TAL CASUALTY CoMPANY ther eby as fully and to 
the same extent as if such instruments were 
sig-ned by the duly authorized officers of the CoN-
TINENTAL CASUAI~TY CoMPANY and all the said 
attor nC'y, pursuant to the authority her eby giv en 
are hereby ratified and confirmed. 

This power of attorney is made and executed 
pursua nt to and 1by authority of the following 
By-Law adopted by the Board of Directors 
of the compmiy at a meeting dul y called and 
held on the 17th day of October, 1922. 
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"ARTIC!JE XI-SURETY BONDS AND 
UNDERTAKINGS. 

SECTION 2. 

Appointment of attorneys-in-fact. The presi-
~ent or any vice-president · may, from time to 

10 time appoi~1t by written certificates attorn eys-in-
f~ct to act 111 behalf of the company in th e execu-
tion of policies of insurance, bonds, undert akings 
and other o'bligatory instruments of like nature. 
Such attorneys-in-fact subject to the limi tations 
set forth in their respective certifica tes of 
authority shall have full power to bind the com-
pany ,by their signature and execution of any 
such instrument and to attach the seal of the 
com~any thereto. The president or any vice-

20 p_res1dent or the Board of Directors may at any 
ti_me revoke all power and authority pre vio1;1.sly 
given to any attorney-in-fact.'' 

30 

40 

IN WITNESS WHEREOF, the CoNTINENTAL CAs-
U:ALTY CoMPANY has caused these present s to be 
signed by its vice-president and its corporate 
seal to •be hereto affixed this 29th day of March 
1926. ' 

CONTINEN1 1AL CASUALTY COMPA NY. 

(SEAL) 

By H. G. BADGEROW, 
Vice-Presid ent. 

23 

Bo11d. 

STATE OF ILLINOIS,} 
C C ss. 

OUNTY OF OOK. 

On this 29th day of March, 1926, before me 
personally can1e H. C. Badgerow, to 111e known, 
who being by me duly sworn did depose and say 
that he resides in the City of Chicago, Sta te of 
Illinois ; that he is a vice -president of the CoN -
TINENTAL CASUALTY CoMPANY, the corporation de-
scribed in and which executed the above instru-
ment; that he knows the seal of said corpora-
tion; that the seal affixed to the said in strument 
is such corporate seal; that it wa s so affixed 
purs uant to ~uthority given by the Board of 
Directors of said corporation and that he signed 
his name thereto pursuant to like authority. 

M. R. MARX. 
1\fy Commi ssion Expires Nov. 18, 1926. 

( NOTARIAL SEAL) 

CERTIFICATE. 

I, I. F. PARSONS, Assistant Secretary of the 
CONTINENTAL CASUALTY CoMPANY, do hereby cer-
tify that the atta ched power of attorney, dated 
March 29, 1926, in behalf of S. RoYDEN FANNING, 
is a t rue and correct copy and that same i s still 
in force. In testimony whereof, I have hereunto 
subscr ibed my name and affixed the corporate 
seal of the said company, this 29th day of 
March, 1926. 

I. F. PARSONS, 
Assistant Secretary. 
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CONTINENTAL CASUALTY COMPA NY, 
CHICAGO. 

Financial Statement, Decem 1ber 31, 1925. 
RESOURCES. 

Real estate unincumbered . . ... . .. . $ 
10 Mortgage loans-first liens on real 

178,950.00 

2,568,596.24 
7,574,963.00 

570,770.84 
187,495.91 

3,104,907.81 

estate ........ . ........ . ...... . 
Stocks and bonds ................ ·. 
Cash in banks and offices ......... . 
Collections in transit ............. . 
Premiums in course of collection .. . 
Interest due and accrued ....... . . . 
Other assets . ....... .. .......... . 

202,702.18 
226,099.49 

Gross assets ..................... $14,614,485.47 
2 o Non-admitted assets . . . . . . . . . . . . . 350,471.52 

Admitted assets .... . ....... . . .. .. $14,264,013.95 

Commissions to become due and 
other liabilities ................. $ 1,124,807.39 

Reserves (required by law) for 
rein surance .................. . 

Liability and compensation losses .. 
Claims in process of adjustment .. . 

30 Capital stock .................. . . . 

6,023,475.93 
2,003,271.30 
1,312,066.84 
2,000,000.00 
1,000,000.00 Surplu s over all voluntary ....... . 

Res erve ........................ . 800,392.49 

$14,264,013.95 

40 
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STATE OF ILLINOIS,} 
C ss. 

CouNTY OF ooK. 
E . G. TIMME, being duly sworn, says, that he 

is Secretary of the Continental Casualty Com-
pany and that the above is a true and correct 
statement of the assets and liabilities of said 
company on the 31st day of December, 1925. 

E.G. TIMME, 
_Secretary. 

Subscribed and sworn to before 
me this 27th day of January, 
1926. 

I. F. PARSONS, 
Notary Public. 

(SEAL ) 

I approve the within bond as to form and the 
sufficiency thereof. 

WORRALL F. MOUNTAIN, 
Judge, Essex County Circuit Court. 

10 

20 

I hereby acknowledge the sufficiency of the 
30 within bond and approve of its form and con-

sent to the filing of the same. 

MILTON 1\f. UNGER, 
Attorney for Plaintiff, 

August L. Lacombe. 

40 
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RULE TO SET ASIDE ATTACHMENT. 
Filed April 16, 1926. 

ESSEX COUNTY CIRCUIT COURT. 

10 AUGUST L. LACOMBE, 

Plaintiff, 

vs. 
TYLER M. GrnBs, trading as 

T. M. GIBBS CONSTRUCTION 

Co., 
Defendant. 

In Atta ch-
ment. 
Rul e to Set 
Asid e Attach-
ment. 

Upon reading the consent of the attorn ey for 
20 the plaintiff in the above-entitled matte r here-

under written to the entry of this rule and the 
said defendant, Tyler M. Gibbs, trading as T. M. 
Gibbs Construction Co., having entered his ap-
pearance at the suit of the plaintiff and has also 
entered into bond with an approved security, 
pursuant to the statute in such case mad e and 
provided, which bond has been approved by me 
and accepted and approved by the afo resaid 
attorney for the plaintiff; 

30 Therefore, it is ordered by the Court that 

40 

upon filing the said bond, with my appr oval, 
endorsed thereon, with the clerk of this court, 
the said attachment therein be set aside. 

Dated this 15th day of April A. D. 1926. 

On motion of 

vVOLBER & GILHOOLY, 
Attorneys of Defendan t. 

27 
Rule to S et Asid e Attachment. 

Let the above order be entered on the minutes. 

WORRALL F. l\1:OUNTAIN, 
Judg e. 

I hereby consent to the entry of the above 
order and waive notice of application the ref ore. 

MILTON M. UNGER, 
Attorney for Plaintiff. 
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Answ er and Counter-claim. 

ANSWER AND COUNT·ER-CLAIM. 

ESSEX COUNTY CIRCUIT COURT. 

10 AUGUST L. LACOMBE, 
Plaintiff, 

20 

30 

40 

vs. 
TYLER M. GIBBS, trading as 

T. M. GIBBS CONSTRUCTION 
COMPANY, 

Defendant. 

In Atta ch-
ment. 

Answ er and 
Count er-
Claim. 

Tthe defendant residing in the City of Ph ila-
delphia, State of Pennsylvania, answering the 
complaint of the defendant, says that: 

ANSWER TO FIRST COUNT. 

1. He admits paragraph one of the first 
count. 

2. He denies the remaining allegations of the 
first count of the complaint, excepting tha t he 
admits that he paid to the plaintiff the sum of 
$2,500. 

FIRST SEPARATE DEFENSE TO THE 
FIRST COUNT. 

1. It was amongst other things in the contract 
mentioned in the complaint provided that it was 
understood and agreed ,by and between the 
parties to said contract that the work includ ed 
in said contract was to be done under the dir ec-
tion of, and subject to the approval of and 
acceptance by, the architect and contractor. 

29 

Ant 1cer and Counter-claim. 

2. The work alleged to have been performed 
by the plaintiff was not accepted by the defend-
ant who was the contractor mentioned in said 
contract for the reason that the plaintiff did not 
complete his said work. 

SECOND SEPARATE DEFENSE TO THE 
FIRST COUNT. 

1. The plaintiff agreed to and with the de-
fendant that he, the plaintiff, would co-operate 
with the defendant and all other sub-contractors 
employed on the work in order to avoid complica-
tions and insure first-class workmanship in every 
respect, and that in the performance ·of his said 
contract that the plaintiff would employ only 
men whose work would be acceptable to and 
in harmony with other workmen. 

2. The plaintiff failed to co-operate with the 
defendant and other sub-contractors employed 
on the work so as to avoid complications and he 
failed to provide first-class workmen and the 
plain tiff failed to employ men whose work was 
acceptable to and in harmony with other work-
men on the building. 

3. Pursuant to article 6 of the aforesaid con-
trac t, the defendant gave to the plaintiff a 
three -day written notice to provide such labor 
as was required under said contract but the said 
plaintiff refused to supply the necessary and 
prope r labor to perform his said contract and 
as a r esult thereof the defendant was obliged to 
engage another contractor to perform t_he. work 
so re quired to be performed by tho pla111tiff. 
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Answer and Coitnter-claim. 
' THIRD SEPARATE DEFENSE TO THE 

FIRST COUNT. 
1. It was provided in the aforesaid contract 

that final payment thereunder should be made 
within thirty days after the ,completion and 

10 acceptance of the work. 

2. The plaintiff has not completed the work 
required to be performed under the said contract 
nor ha.!s the same been accepted by the def end-
ant. 

ANSWER TO SECOND COUNT. 

1. Paragraph one in the second count is ad-
mitted. 

20 2. The defendant denies the remaining allega-
tions contained in the second count of the com-
plaint. 

SEPARATE DEFENSE TO SECOND COUNT. 

1. The defendant repeats each and every 
allegation contained in the first, second and 
third separate defense to the first count and 
makes the same a part hereof as if recited at 

30 length. 

COUNTER-CLAIM. 

1. Heretofore and on February 17, 1925, the 
defendant entered into a written agreement with 
the plaintiff whereby plaintiff amongst other 
things agreed to supply the necessary equipm ent, 
tools, pumps and labor to perform the trench 
excavation required for fue erection of a high 
school located on Clinton avenue, Irvington, New 

4 o Jersey, in accordance with the terms of said 

31 

Ansiver and Counter-claim. 

contract and the plans and specifications for 
said work. 

2. Plaintiff agreed to perform said trench 
excavation in ac,cordance with the _terms of said 
('On tract and the plans and specifications . for 
the price of $1.25 per cubic yard. 10 

3. It was amongst other things in said con-
tract provided that the plaintiff agreed that he 
would co-operate with the defendant and all 
sub-contractors employed in the erection of the 
aforesaid building for the purpose of avoiding 
complications and to insure first-class workman-
ship in every respect and that in the performance 
of his work under said contract and in the 
erection of the work provided for at the place 
aforesaid that he, the plaintiff, would 'employ 20 
only men whose work would be ac~eptable to 
and in harmony with other workmen on the 
building. 

4. It thereupon became the duty of the de-
fendant under said contract to co-operate with 
the plaintiff and all other contractors employed 
on the work aforesaid, in order to avoid com-
plications and to insure first-class workmanship 
in every respect and it also became the duty of 30 
the plaintiff to employ men ·whos e work would be 
ncceptab le to and jn harmony with other work -
men on the building. 

5. Later disregarding the expressed terms of 
said contract, defendant failed to co-operate 
·with the defendant and other contractors em-
ployed on the aforesaid work and he failed to 
employ men whose work was acceptable to and 
in harmony with other workmen on the aforesaid 
building. It was further provided bl said con- -10 
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tract that should the plaintiff at any time refuse 
or neglect to supply a sufficiency of properly 
skilled workmen or fail in any respect to prose-
cute the work with promptness and dili gence or 
fail in the performance of any of the agree-
ments in said contract contained, that the de-

lO fendant should be at liberty after thre e days' · 
written notice to the plaintiff to provide any such 
labor and to deduct the cost thereof from any 
money due or thereafter to become due to the 
plaintiff under saicl contract. It was further 
provided that if the defendant agreed tha t such 
refusal on the part of the plaintiff was sufficient 
ground for said action that uhe defendant should 
be at liberty to terminate the employment of the 
plaintiff for the said work and to enter upon the 

20 premise s and take possession of the same for 
th e purpose of completing the work neglected 
under· such contract and to employ an y other 
person or persons to finish the work and it was 
further provided that in case of such discon-
tinuance of the employment of the plainti ff that 
the plaintiff should not be entitled to recei ve any 
furth er payment under his said contra ct until 
the said work should be wholly finished, at whi0h 
time if the unpaid balance of the amount to be 

30 paid under said contract should exceed the 
expen se incurred by the defendant in finishing 
such work, such excess should be paid by the 
defendant to the plaintiff, but if such exp ense 
should exceed the unpaid balance the plai ntiff 
should pay it to the defendant. 

6. Complying with the terms of said co11tract 
as mentioned in the preceding paragrapl1, the de-
fendant did serv e upon the plaintiff a three -day 
written notice requiring the plaintiff to comply 

40 with his said contract and which said 110(,ice was 

33 

Answer and Cou,nt er-claim. 

served on the plaintiff on or about April 10, 
1925. 

7. The plaintiff failed to complete the work 
required to be performed under said contract in 
accordance with the terms thereof and the de-
fendant was obliged to employ and he did employ 
other men to perform the labor which the plaintiff 
had agreed to perform under his said contract . 

8. At the time that the plaintiff refused to 
complete his work under said contract there re-
mained to be removed the sum of 969 cubic 
yards of trench excavation and which work the 
defendant was compelled to have performed and 
for which he was compelled to pay the sum of 
$5.10 per cubic yard amounting to $4,846.82. 

9. It was provided in said contract that the 
plainti ff, comply with the laws relating to Work-
men's Compensation and Public Liability. 

10. By reason of the plaintiff's failure to 
complete the work it was necessary for the de-
fendant to provide workmen's compensation in-
surance and the defendant was compelled to pay 
the sum of $179.89 therefor. 

The defendant demands damages on the 
counter -claim in the sum of $5,026.71, together 
with lawful interest and costs of suit to be ta xed. 

WOLBER & GILHOOLY, 
Attorneys for Defendant. 

Fili ng as of time is consented to. 

MILTON M. UNGER, 
Attorney for Plaintiff. 
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REPLY AND ANSWER TO COUNTER-CLAIM. 
Filed May 24, 1926. 

ESSEX COUNTY CIRCUIT COURr:r. 

AUGUST L. LACOMBE, 
Plaintiff', 

vs. 
TYLER I\1. GIBBS, trading as 

T. M. GIBBS CONSTRUCTION 
Co., 

Defendant. 

In Atta ch-
ment. 

Reply and 
Answer to 
Count er-
Claim. 

The plaintiff, replying to the answer filed 
herein, says : 

1. He repeats, re -affirms and re-asser ts each 
and every allegation contained in the complaint 
filed herein. 

2. He denies each and every allegation con-
tained in the separate defenses raised to the 
first and second counts. 

The plaintiff, answering the counter-claim ex-
hibited by the defendant, says: 

1. He admits paragraphs one, two and three. 

2. He denies paragraphs four and five. 

3. He admits receiving a three-day notice 
mentioned in paragraph six, but denies the re-
mainder of the allegations contained in said par a-
graph. 

4. He denies paragraphs seven and eight. 

35 
Reply and Answer to Counte r-claim. 

5. He has no knowledge sufficient to form a 
belief as to the truth of the matters contained 
in paragraphs nine and ten of defendan t 's 
counter-claim, and places the defendan t upon his 
proof of the same. 

FIRST SEPARATE DEFENSE TO 10 
COUNTER-CLAIM. 

The defendant, by his agents, servants and 
employees, unlawfully and in violation of the 
rights of the plaintiff, interfered with, obstruc ted, 
and refused to allow the plaintiff to proceed with 
his work in accordance with the terms of the 
contract, and did order and direct the plaintiff 
to cease performance thereof. 

SECOND SEPARATE DEFENSE. 

At t'he time that plaintiff and his workmen 
were on the job, no other contractor or sub-
contractor was employed in the manufacturing, 
assembling or erection of the work specified in 
the contract, and there were no other workmen 
on the job, and no other workmen with whom the 
plaintiff and or his workmen had to work 
harmoniously. 

MILTON M. UNGER, 
Attorney of Plaintiff. 
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Reply to Answer to Counter-claim. 

RE,PLY TO ANSWER TO COUNTER-CLAIM. 

Filed May 26, 1926. 

ESSEX COUNTY CIRCUIT COURT. 

10 AUGUST L. LACOMBE, 
In Attach-
ment. 

Plaintiff, 

vs. 
TYLER M. GIBBS, trading as 

T. M. GIBBS CONSTRUCTION 
COMPANY, 

Defendant. 

Reply to 
Answer to 
Counter-
Claim. 

The defendant, replying to the answer to the 
20 counter-claim filed herein, says: 

30 

40 

1. He denies the allegations contained in the 
first and second separate defenses. 

WOLBER & GILHOOLY, 
Attorneys for Defendant. 

37 
Posfea and Judgment. 

POSTEA AND JUDGMENT. 

ESSEX COUNTY CIRCUIT COURT. 

39802 
AUGUST L. LACOMBE, 

Action at 10 

Plaintiff, 

vs. 
TYLER M. GIBBS, trading as 

T. M. GrnBs CoNSTRUCTION 
COMPANY, 

Defendant. 

Law. 

On Verdict 
by a Jury. 

Judgment 
for Plaintiff. 

Damage ................. $3,560.60 
Costs . . . . . . . . . . . . . . . . . . . . 106.38 

Total .................... $3,666.98 

Milton M. Unger, plaintiff's attorney. 

This action was tried before Judge Nels on Y. 
Dungan, with a jury at the County Circuit Court 
on :March 16, 1927. 

The cause having been heard and submitted 
to the jury, they return their verdict as follows: 

They find in favor of the plaintiff, August L. 
Lacombe and against the defendant, Tyler 1\L 
Gibbs, trading as rr. 1\L Gibbs Construction Co., 
for the sum of three thousand five hundred sixty 
dollars and sixty cents ($3,560.60) damage. 

Whereupon it is adjudged that the plaintiff 
recover of t•he defendant the sum of three thou-
sand five hundred sixty dollars and sixty cents 
($3,560.60) and costs whi0h are taxed at one 
hundred six dollars and thirty-eight cents, making 
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Certificate of Circuit Court Clerk. 

in the whole the sum of thirty-six hundred sixty-
six dollars and ninety-eight cents. 

Judgment entered and signed :March 16, 1927. 

WILLIAM S. GUMMERE, 
Judge. 

JOHN H. SCOTT, 
Clerk. 

Recorded in Book 102, Circuit Court Judg-
ments, page 374. 

ESSEiX COUNTY CLERK:'S O1!.,FICE. 

STATE OF NEW JERSEY,) 'ss COUNTY OF ESSEX. J . 
I, JORN H. ScoTT, Clerk of the Circuit Court, 

in and for the County of Essex in the State of 
New Jersey, Do HEREBY CERTIFY, that the fore-
going is a true and correct copy of all the 
records in the case of August L. Lacombe, plain-
tiff vs. Tyler M. Gibbs, trading as T. 11. Gibbs 
Construction Company, defendants, prepared for 
an appeal to the Court of Errors and Appeals, 
together with a copy of the judgment record 

3o entered in Book 102, Circuit Court Judgments, 
page 37 4, and the same is taken from and com-
pared with original copies of all the records on 
file in my office and as the same now remain s on 
the files of said office. 

40 

IN TESTIMONY WHEREOF, I have 
(SEAL) hereunto set my hand and affixed the 

official seal of said Court and County, 
at Newark, N. J., this 3rd day of May A. D. 
1927. 

JOHN H. SCOTT, 
Clerk. 
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Opening. 

ESSEX COUNTY CIRCUIT COURT. 

Tuesday, March 15, 1927. 

AUGUST L. LACOMBE, 

vs. 

TYLER M. GIBBS, trading as 
T. M. GIBBS CONSTRUCTION 
COMPANY. 

Action at 
Law. 

Before Hon. Nelson Y. Dungan, J., and a jury. 

For the plaintiff appears Milton M. Unger. · 
For the defendant appear Wolber & Gilhooly 

(by Edward J. Gilhooly) ·. 

( A jury is called and sworn.) 

Mr. Unger opens jn behalf of plaintiff. 
Mr. Gilhooly opens in behalf of defendant. 

Adjourned to Wednesday, Mar0h 16, 1927, at 
10 o'clock A. NL 
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.August L. Lacombe, direct. 

SECOND DAY. 

Wednesday, Ma~ch 16, 1927. 

Continued pursuant to adjournment. 

Present, counsel as before stated. 

AUGUST L. LACOMBE, plaintiff, sworn in his 
own behalf. 

Dir ect examination by ~1r. Unger. 

Q You are the plaintiff in this case .1 A Yes, 
sir. 

Q You are a contractor 1 A Yes, sir. 
Q vVhere do you carry on business 1 A I 

20 did carry it on on Lyons avenue. 

30 

Q You were once a freeholder of this county? 
A Yes, sir. 

Q You are a Commissioner of Irvington ? A 
Yes, sir. 

Q You made a contract with the Gibbs Con-
struction Companyf A Yes, sir. 

Mr. Unger : I offer in evidenc e agree-
ment dated August 27, 1925, between the 
T. M. Gibbs Construction Compan y and 
August L. Lacombe. 

(Paper referred to is marked E xhibit 
P.1.) 

Q Und er thi s contract you were to pr ovide 
all the necessary equipment, tools, team s and 
labor to do the general and trench excavatio n for 
the high school located on Clinton avenue, Ir ving-
ton, New Jersey f A Yes, sir. 

Q And the contract say s that '' The contra ctor 
40 agre es to establish elevation s of the pr esent 

41 
A11911st L. Lacombe, direct. 

grades at sufficient points on the building site 
to enable the amount of earth to be moved to be 
determined by measuring the area of the base -
ment and trenches, using said elevations as a 
basis, and payment is to be made for the amount 
of earth so determined. All earth is to be left 
on the building lot and to be rough grad ed by 
the subcontractor as directed by the contractor f " 
A Yes, sir. 

By the Court. 
Q And the contractor is the Gibbs Construc -

tion Company? A Yes, sir. 

By ll!f. r. Unger. 

10 

Q It also says that you ar e to start your 20 
vmrk, '' As soon as the building is staked out 
and proceed with the same with sufficient men 
and equipment to complete the general excavation 
in twent y working days,'' and you are to carry 
out the frenc.h work in such mann er, and also 
you ar e to get seventy cents per cubic yard 
for general excavation and $1.25 fo! tr ench 
excavation, and you are to be paid eighty -five 
per cent. of your work on the first of th e month, 
computed up to the first of the month. "\Vhen you 30 
received that contract was it accompani ed by 
ihis lett er from th e Gibbs Constru ction Compan y 
which I now show you ? A Yes, sir. 

1Ir. Unger: I offer in evid ence lett er 
dated February 17, 1925, written by th e 
T. J\L Gibbs Cons t ru ction Compan y to th e 
plaintiff. 

(:Marked -Exhibit P. 2.) 
40 
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Augit -st L. Lacomb e, direct. 

Q After you received this letter did you wait 
on the T. M. Gibbs Company for ins tru ctions 
to start 1 A I waited until such time as the 
building had been staked out .. 

Q Was it staked out b-y somebody else for 
you 1 A Yes, sir. 

Q And with whom, representing the Gibbs 
Construction Company, were you dealing ·with? 
A At first with Mr. Ericson. 

Q vVho is he 1 A He was engineer on the 
job. 

Q And did he continue in the engin eering 
work! A No, Mr. Durant took up that work. 

Q Were you told to go ahead by Mr. Er ic-
son 1 A Yes, sir. 

20 Q W,hen was that date1 A I can't rem ember 
exa ctly that day. There was a sno\Ystorm just 
about that time and when we were able to get 
in with a shovel we went in. 

Q Who was in charge of your men 1 A ~f y 
foreman. 

Q Who was he 1 A Otto Vopolius. 
Q In this contract there is a referen ce io 

trench and general excavation 1 A Oue can 
be done by steam shovel and the trench excava-

3 0 tion had to be done by hand. 
Q Which had to be done :firi:;t 1 A rriw 

general excavation. 
Q How many men did you have there 1 A 

They varied from six to seventeen. 
Q Did you complete the excavation °{ A Yes, 

sir. 
Q How many yards 1 A 7,945 yards. 
Q Who ascertained that 1 A I left the 

n1easurement of tho excavation to the con-
4 0 tractors themselves . 
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A11[1ust L. La combe, dir ect. 

Q '\Vith what person 1 A I left it with the 
Gibbs Construction Company. 

Q Their office 1 A Yes. 
Q Were you subsequently furnished with 

7,945 yards as the computation 7 A That is 
what I was. 

Q Did that correspond with what you thought lO 
you had done 1 A Yes, sir. 

Q You left it to them 1 A Yes, sir. 
Q Under that contract you had coming 

seventy cents a cubic yard for that 7 A Yes, 
sir. 

Q Did you bill the company for your work 1 
A Aft er I received the measurement I did, yes. 

Q In response to your bill, did you receive 
this letter that I show you 1 A Yes. 

1\Ir. Unger: I offer in evidence a letter 
from the T. 1\L Gibbs Construction Company 
to August Lacombe, dated 1\1:ay 30, 1925. 

(l\1arked Exhibit P. 3.) 

20 

Q I notice that in this letter it is stated that 
the twenty-five is on account of your invoice of 
$2,250. 7,945 yards at 70 cents would make a 
little more than this. A I had considerable 
trouble and I took the quantities that would 

30 have to be removed in that bill ancl scut them a 
bill for that. 

Q And subsequently did you send to the 
Gibbs Construction Company the correct bill for 
the 7,945 yards 7 A Yes. 

Q Did you get any more money from the 
T. M. Gibbs Construction Company7 A The 
only money I received is work orderocl hy the 
Board of Education. 

Q On tliis contract 1 A On this contract I 
received no further payment. 40 
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Augitst L. Lacombe, direct. 

Q During the time that you and your men 
were doing this general excavation had there 
come up any difficulty of any kind 1 A Not any 
more than they wished the work to hurry along, 
but_ the weather didn't permit it, so we couldn't 
do 1t. 

Q Was there any complaint, so far as yo11 
·were concerned 1 A No, sir. 

Q Did you start on the trench excavation 1 A 
We started two excavations, one for the plumber 
and the one from the cellar down to the brook. 

Q Did you complete all your trench work1 A 
I didn't. 

Q Why not 1 A Because they stopped me-
they didn't stop me really-they stopped the 

20 foreman on the work. 
Q Were you there when you were stopped? 

30 

A No, sir. 
Q Did you take up the matter with the 

T. M. Gibbs Construction Companyf A I did. 
.Q Did you tell them you wanted to keep on 

with the trench excavation 7 A I couldn't. 
The foreman told nm that they stopped-

Objected to. 

Q Tell me what you told the Gibbs Construc -
tion people as the result of that 7 A The fore-
man was allowed to go ahead with the work 
and he reported it to me and in the mean time 
they told me they wouldn't allo'\'v me to employ 
anybody except masons and laborers. 

Q And your contract did not so provid e 7 A 
No, sir. 

Q Did you offer to proceed with the con-
tract 7 A Yes, sir, we were ready to finish it 

40 with our own men. 
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Augirst L. Lacomb e, direct. 

Q Did you compute the amount that you 
had done when your foreman was stopped 1 A 
Ono hundred and seventeen. 

Q $1.25, according to your contract 1 A Yes, 
S11'. 

By the Court. 
Q Did you tell the defendan t that you were 

ready to go on with your own men 1 A Yes, 
Sll'. 

Q Whom did you tell 1 A Mr. Dura nt, the 
superinten dent. 

Q Did you examine this job to ascertain w'hat 
the tota l amount of trench excavation would bet 
A The only way I could arrive at that was by 
their bidding sheet. They estimated a thousand 
yards, but there was no way to tell because you 
had to dig until you struck a solid footing. 

Q In the counter-claim which has been filed 
here the defendant sets up that there remains 
to be removed 969 of trench excavation. Did that 
correspond-

I'v!r. Gilhooly: We are willing to stipulate 
that there still remain ed 969 yards of trench 
excavati on to be done. 

By llir . Unger. 
Q Although you said at the beginn ing that it 

would be less than thatf A Their estimate 
said a tho usand yards. 

Q Had you been per mitt ed to finish the ex-
cavation of the trenches under the terms of the 
contract what profit ·would you have realized 
under that contractt 
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A ugitst L. Lacomb e, direct. 

Mr. Gilhooly: I object to that a s a con-
-clusion. What work we have completed it 
cost us 79½ cents per yard. 

Q What in your opinion would be the cost 
of doing the remainder 1 A That is rather 

10 hard to say because you don't know what con-
ditions you are going to :find. I c,an only say 
what it did cost me up to the present time. 

Q What was the minimum pro:fit that you 
would have realized if you completed the work1 

Objected to as incompetent. 
Objection sustained. 

Q "\Vhat kind of excavation had you done for 
20 tren0hes up to the time you were stopp ed~ A 

We had trenches eight feet deep and two and a 
half feet wide. 

Q W,as the remainder of the trench work any 
different essentially from that 1 

Mr. Gilhooly: I object to that, unl ess the 
witness followed the progress of th e work 
and saw the site. 

The Court: The objection will be over-
30 ruled. 

Defendant's counsel prays an excepti on to 
this ruling of the Court. 

Exception noted as ground of appeal. 

A I should say not because it was all filled in 
with garbage. 

Q That was all :filled-in ground ? A Yes, sir. 
Q What was the profit on your work that 

you had completed 1 A Forty-five and a half 
40 cents. 
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A11g11st L. Lacombe, direct. 

Q Would you say that you would have made 
that same profit if you had ·been allowed to com-
plete the work? 

Objected to. 

By the Court. 

Q vVhat was the ground filled in with ? A 
With garbage, that is, the biggest part of it. 
T,here may have been a little earth on top. 

Q Would you have made the same profit ? A 
I can 't imagine where the conditions would have 
been much different. 

Q 1\1y question is whether you would have 
made the same profit 1 A Yes, I say I can't 
imagine where the conditions of the ground would 
have been n1uch different. 

By Mr . Unger. 

Q Did you, throughout the time that you were 
doing this work, employ the men to do thi s 
work! A Yes, sir. 

Q During the tim .e you were doing this 
tren ch and general excavation and up to the time 
you were stopped, were there any other sub-
contractors doing any other kind of work on 
this site 1 A No, sir. 

Q Had any other building contractors started 
to perform any other work f A No. 

Q And you were working alone ? A Yes, 
sir. 

Q Had you been permitted to finish this 
trench ·excavation when would your work have 
been entirely done, based upon the amount that 
was yet undone 1 A That is rather a hard 
question for me to answer. 
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August L. Lacombe, direct. 

Q I don't mean to a day, I mean approxi-
mately, what is the greatest amount of time 
which you would have needed to complete the 
trench ex,cavation had you been permitted to go 
ahead without interference 7 A I should say 
about fourteen days. 

Q Do you know the date when 
stopped with the trench workf A 
stopped on t-he 10th of April. 

you were 
We were 

Q Did you receive this letter from the Gibbs 
Construction Company, showing you letter dated 
April 10th 7 A Yes, sir. 

J\!Ir. Unger: I off er this letter in evidence 
dated April 10, 1925, written by the Gibbs 
Construction Company to August Lacombe. 

(J\!Iarked Exhibit P. 4.) 

Q When you entered into this contract had 
you been informed or told by the Gibbs Constru c-
tion Company that there was a clause in there 
that was intended to prohibit you from working 
except with union labor7 A Yes, sir. 

11r. Gilhooly: I object to that. 
The Court: The objection will be sus-

tained and the answer will not be recorded . 
' 

Q In article 5 of this contract whi0h is re-
ferred to here, it says, '' That the subcontractor 
agrees to cooperate with the contractor and ~11 
other subcontractors employed on the work m 
order to avoid complications and to insure first-
class workmanship in every respect, and further, 
that in the manufacturing, assembling and erec-
tion of the work he employ men whose work 
will be acceptable to and in harmony with other 

49 

A11g11st L. Lacombe, cross. 

workmen on the building." While you were 
working there was there any building 7 A No, 
sir. 

Q Were there any workmen on any other 
building there 7 A No, sir. 

Q You have never received any more than 
the $2,5007 A That is all. 

Cross exa-mination by Mr. Gilhooly. 

Q You remember Mr. Durant, this gentleman 
here, being the superintendent of this work7 A 
I do. 

Q Do you recall in April having a conver_sa-
tion with Mr. Durant with respect to labor diffi-
culties 7 

:Mr. Unger: I object. The question is 
whether he re-calls having a conversation in 
April with respect to labor difficulties. That 
is the very testimony that has been ruled out. 

( Question read.) 

Q Did you have such a conversation 7 A 
Yes, sir. 

10 

20 

Q And Mr. Durant came to you in the early 
part of April or the latter part of March and 30 
said to vou that the labor delegation had been 
to see him did he not 1 A I don't remember 

' that, no. · 
Q You remember :Mr. Durant bringing the 

labor delegates with him7 A I don't remember 
that in the latter part of March. 

Q That was after you got the three days' 
notice f A Yes, sir. 

Q You want to tell us that you didn't h~ve 
any conversation with any labor delegates p-nor 
to gett ing the thr ·ee days' notice 1 A The only 4o 
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Ai1rgi1rst L. Lacomb e, cross. 

conversation I had was with the labor delegates; 
they spoke to me. 

Q That was before you got your th ree days' 
notice 1 A Yes, sir. 

Q And you were told that you wer e employ-
l O ing non-union men 'in- the trench excava tion? ,A 

Yes, sir. 

20 

30 

40 

Q And you were then told you would have 
to employ union men, so no other men could be 
employed on that jobf A I can ans wer that 
question this way, I never employ any union 
men; no excavators does. 

Q You had a conversation with J\!Ir . Durant 
about this labor situation f A Yes, sir . 

Q Mr. Durant at no time told you th at he in-
sisted on having union men or union . laborf A 
Yes, sir, that is what they are. 

Q He also told you that the labor delegates 
had been to see you f A Yes, sir. 

Q Did you say after he talked to you that 
they threatened to tie up the job f A Yes, sir. 

Q At that time the Gibbs Constructio n Com-
pany had a general labor foreman on the job? A 
I don't know what he is. 

Q But ther e was a man on the job f A I 
don't know. 

Q There was a man on the job1 A Yes, sir. 
Q There were carp enters working on the job 

at the time you completed the general excava-
tion 1 A Th ey were building a tool chest. 

Q Preparator y to going on with the work 
generally in the building f A I don' t know 
that. 

Q There was a plumber th ere ? A I didn't 
see any plumber there, no. 

Q You wouldn't say there was no plumbed 
A The plumb er depo sited material on the job. 

51 
A11gi1st L. La combe, cro ss. 

Q And the plumber had some workmen who 
did the work for him in depositing this material 
on the job, didn't hef A I don't know whether 
they were plumbers or what they were. 

Q They were workmen, anyhow ! A Yes. 
Q At the time that this labor situation de-

veloped the Gibbs Construction Company had 
some of their own laborers pumping out wat er 
in different parts of this excavation f A I don 't 
know who they were. 

Q Were you not told that unles s you em-
ployed union laborers in the making of th ese 
trenches that the Gibbs. Construction Compan y 
would not be permitted to pour concr ete in th ese 
trenches ? A No, sir, I wasn't told that. 

Q What were you told about that by the dele-
gates f A The delegates said I would have to 
put in union men and I said I had nothing to do 
with that, my contra ct didn't call for that. 

Q You didn't feel obligat ed to emplo y union 
labor in digging these trench es because th er e 
were no other workmen on th e job; is that -right 1 
A No, I wouldn't say that; there wer e oth er 
workmen on the job; we worked th ere until the 
29th of April with every kind of a workman on 
the job. 

Q So there wer e several other workm en with 
your own men on the job 1 A As I say, we 
worked until the 29th day of April with _ every 
kind of . workman on th e job. 

Q You didn 't do any work aft er th e thr ee 
days' notice 1 A We did. 

Q But you didn't do an y tr ench work aft er 
Apri l 10th f A No, sir . 

Q Your contract, in Ar ticle 5, provid es tha t 
in the manufacturin g, ass emblin g and er ecting 
of the work, you will only employ men whose 

10 
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Augitst L. Lacombe ' cross. 

work will be acceptable to and in harmony with 
other workmen on the building. You knew, did 
you not, that the workmen you had in your 
employ were not in harmony with the other 
workmen? A No, sir. 

10 g You were told by the labor delegates that 
was the fact? A vVe worked until the 10th day· 
of April. We didn't do any erecting or c01;-
struction or anything of that kind. 

Q Didn't the labor delegates tell you yon 
would have to employ union men~. A Y · es, sir. 
I answered that before. 

Q And you knew you were employing men 
who were not in harmony on the job? A I 
couldn't say that. They allowed my men to 
stay there. 

Q You didn't do any trench work? A No, 
sir, but they were on the job. 

Q What were you doing? A General exca-
vating. 

It was because of your refusal to employ 
un10n men that Mr. Durant told you that you 
would have to stop work on the trenches· isn't 
that the fact? A Yes, sir. ' 

Q Will you tell us, please, the details how 
3·0 you arrive at the figure of 79½ cents a yard 1 

A By the time the men took on it. 
Q How n1uch excavating in a trench can a 

man do in an hour? A I can't tell you how 
~u_ch he can do in an hour, because I say con-
d1t10ns of that ground, he might strike an old 
Ford or some other tin car, and it might take 
him several hours. 

Q But you can tell us from your general 
knowledge how much excavation you can do per 

40 hour ? A In general I could, yes. · 
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Q How much excavation could a .man do an 
hour? A He ought to be able to throw out a 
yard and a half in an hour. 

Q How much were you paying your em-
ployees 1 A Fifty cent's an hour. 

Q Any of them getting any more? A No. 
Q There was a foreman on the job? A There 

was a fore man. He ·was figured against the 
whole job. I figured him in on the whole job. 

Q You didn't follow this work to see just 
what djfficulties the Gibbs Construction Com-
pany ran into with respect to excavating? A I 
saw it there; I didn't pay n1uch attention to the 
trenches because I wasn't interested. 

Q They ran into pretty hard dirt ? A No 
hard dirt. 

Q Did you see them do any sheet piling? 
A No, sir. 

Q Did you see that they ran , across certain 
springs? A I didn't see that, I answered. 

Q You didn't see any springs f A I didn't 
pay any attention to it. 

Q It adds to your difficulties? A Sometimes 
it does. 

Q You can't outline your trench? A Some-
times. 

Q Sometimes you can and sometimes you 
can't1 A Yes, sir. 

Q And it increases your cost? A Yes, sir. 
Q And if you run into hard dirt, can a man 

still dig a yard and a half per hour ? A Not 
hard dirt. 

Q That would change the condition again, 
would it not, some of these trenche s you dug 
were seven feet? A S01ne that we dug were 
eight feet. 

Q It ·would · take a man longer to dig the 
trench if it was deeper 1 A It costs you more to 
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get the bottom out than the top, but on the gen-
eral run we figure so much per yard. 

Q And you have to employ two men, one to 
remove the dirt and the other to take it awayt 
A Yes, sir. 

Q That would add to the cost? A That is 
lO right. 

Q l-Iow deep were the trenches that you dug 
while you were on the job? A might feet. 

Q Despite the fact that it was eight feet deep 
you could make a profit at forty-five and a half 
cents a yard? A Yes, sir, we certainly did. 

Q Have you got your records here? A No, 
sir. 

Q You are only approximating it? A No, 
. I am not. The tickets we turned in at night 

2 0 and they are put into the books. 
Q On the trench excavation you had done at 

the time your work was tern1inated you hadn't 
done any rough grading with the soil that you 
dug out of these trenches 1 A No. 

Q You left that right there? A Yes, that is 
all I was supposed to do . 

. Q You ·were supposed to rough grade also1 
A Not the trenches. 

Q Your contract provides that all earth is to 
30 be left on the building lot and to be rough graded 

by sub-contractor directed by the contra ctor. 
You didn't do any rough grading? A Yes, I 
done a lot of rough grading around there; I 
done a lot of rough grading aro-qnd that building. 

Q If you hadn't removed it to do that rough 
grading that would have added to the cost of • 
your excavating1 A Not much. 

Q You mean to tell us it wouldn't add to it~ 
A Yes, but not much; the 1nen had to spread 

40 it around. 
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Q "\Vhen Mr. Durant spoke to you about this 
labor proposition did you not say to him that 
you wanted to call quits right then and theref 
A I told Mr. Durant this-

Q Did you say that, tha t you wanted to call 
it quits? A Yes, but I couldn't dig th em at the 
price I had to pay for union labor. 

Re-direct examination by Mr. Unger. 

Q I want to know whether there were any 
workmen employed on the job by any other con-
tractor ·who con1plained that the work that your 
men had done was not acceptable 1 A No, sir. 

Q I am referring no-'N to the work and not to 
the people 1 A No, sir . 

Q ·yv as there ever any complaint made of 
their work 1 A No. 

Re-cross exa.minatinn by :Mr. Gilhooly. 

Q There was a complaint made, wasn't there, 
with respect to the men that you used on your 
trucks, wasn't there 1 A I never heard of it 
if the re was. 

Q The labor delegate came to you on behalf 
of his men 1 A No, he didn't come to me. 

Q You mean to tell us that you never had 
any trouble with respect to the men on your 
truck1 A I never had any t rouble but once. 

Q "\Vhat was that trouble aef A Tha t was on 
High street. 

Q On this job r A No, I don't remember 
any trouble whatsoever. 

Q The labor delegate came to you on behalf 
of the men who were working on the job when 
they complained about you employing non-unjon 
men 1 A They · know better than that; exca-
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Otto Y_opelius, direct. 

vators never en1ploy union men; there is no such 
thing as a laborers' union. 

Q There were other laborers on the job other 
than those employed by you 1 A I don't know 
what they were; there was no constructive work 
6oing on on that job. They didn't come to me 

10 and ask n1e to settle with my men. 
Q There were some men, carpenters, there¥ 

A They didn't leave. 
Q. They were on the job 7 A Yes, but they 

didn't leave. 
Q They were building the sheds 7 A Yes, 

sir, they kept on building. 
Q Did you n1ean to make an evasive answer 

when you say there were no men on the job doing 
construction work 7 A I don't know what these 

2.0 men were and who they were. S01netimes they 
have alterations and building the sheds. 

Q There were carpenters or laborers there 
building sheds 1 A I don't know whether they 
were laborers or carpenters. 

Q You saw a foreman employed by the Gibbs 
Construction Company 7 A I didn't know 
whether he is a foreman or not. 

Q You knew that he was there7 A Yes, sir. 
Q And you knew that he was working for 

30 somebody 7 A Yes. 

OTTO VOPELIUS, sworn 1n behalf of the 
plaintiff. 

Direct examination by Mr. Unger. 

Q Did you have anything to do with the ex-
cavation work on this Irvington highway7 A 

40 Yes, sir. 
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Otto Vopelius, direct. 

Q "\Vhat were you? A 
Q For ·whom~ A :Mr. 
Q Were you in charge 

A Yes, sir. 

Foreman. 
Lacombe. 
of that excavation 7 

Q Did you do that work 1 A I continued 
until I was stopped. 

Q Before you were stopped were there any 
complaints made to you that the work was not 
satisfactory~ A No, sir. 

Q No objection of any kind was made re-
garding you before the day on which the work 
was stopped 1 A No, sir. 

10 

Q "\Vhat day was the work stopped 1 A The 
date I could not realize because I didn't put it 
do"Vlrn, but it was somewheres around-some-
wheres around the 8th or 9th of April some thin o· 

like that. ' 
0 

20 
Q On that day were you on the job1 A 

Yes, sir. 
Q \Vhat kind of work had you been doing 

there7 A They were excavating to the rear 
there with horses and scrapers, and then I had 
seven men in the trenches. 

Q "\Vas the trench work going on 7 A I 
started to do it; I was told to do it. 

Q How long had you been working on the _ 
tr ench work 0? A 'That day the men stepped SO 
out with the picks, they told me they had to 
take the n1en out. 

Q vVho told you that f A :Mr. Durant and 
their engineer. 

Q \Vhat engineer 7 A Fron1 the Gibbs Con-
struction Company. 

Q Who was 1\1r. Durant 1 A :Mr. Durant was 
the superintendent of the job. 

Q Of the Gibbs Construction Company? A 
Yes, sir: .. 40 
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Otto Vopelius, direct. 

Q What did he say to you 1 A He said I 
had to stop work on account of the union men, 
the delegates. 

Q What did he say1 A IIe said, "You have 
got to stop; you have got to have union men." 

Q ,Vhat work was he referring to~ A The 
10 trench work in the cellar. 

Q Before J\tir. Durant told you that had any-
thing happened on that job with referenc e to 
his property~ A No, sir. 

Q Did anybody else come on the job and com-
plain 1 A No, sir. 

Q Were there any other buildings or work 
going on on the schoolhouse site 1 A They were 
building sheds. 

Q ,Vhere was that 1 A On the Clinton ave-
20 nue side. 

30 

Q ,Vas any part of the school building going 
up1 A No, sir. 

Q. Were the 1nasons or any other contr actors 
working on that side 1 A . There were some other 
laborers there, but I don't know . who they were. 

Q ,Vere they doing any work1 A No, sir. 
Q IIad your men been stopped up to that day 

from digging either the excavation or trench 
work1 A No, sir. 

Q "\Vhen you were stopped what did Mr. 
Durant tell you to do~ A He told me to stop 
the trench digging because they had to be union 
laborers. 

Q What did you <lo 1 A I put my men out 
and put them to work on the other section, the 
rear, on the general excavation. 

Q When you put your n1en on the other sec-
tion, on the rear, they were then doing excava-
tion 1 A Yes, sir. 

Q Were they stopped by :Mr. Durant from 
40 doing that work1 A No, sir. 

59 
Frrd E. Durant, direct. 

Q . You let them go ahead 1 A Yes, sir. 
Q Did you finish that work1 A Yes, sir. 

Cross examination waived. 

FRED B. DURANT, sworn in behalf of the de-
fendant. 

Direct exam,ination by Mr. Gilhooly. 

Q ,,7hat is your occupation 1 A Superin-
tendent of construction. 

Q And you have been such for how long1 A 
For twelve years. 

Q Are you fan1iliar with building construc-
tion in all its phases and branches 1 A Thor-
oughly familiar. 

Q In February, March and April, 1925, were 
you employed by the Gibbs Construction Com-
pany1 A Yes, sir. 

Q And you were working on the · Irvington 
High School job 0? A Yes, sir. 

Q And while on this job you met Mr. La-
combe 1 A Yes, sir. 

Q In the months of March and April there 
"ras some controversy on the job! A Yes, sir. 

Q ,Vhat was that about~ A It was in ref-
erence to conditions applying to the labor, union 
or non-union. 

By the Court. 

Q Do you 1nean that was the only complaint 
of 1Ir. Lacon1be 's ·work, his failure to employ 
union labor~ A . Yes, sir. 
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Fred B. Durant, direct. 

By Mr. Gilhooly . . 
Q At the tiine of this controversy did you 

have any other men employed on this work , A 
Yes. 

Q Whom did you have, not mentioning their 
names, but who were they1 A The carp enters. 

IO and laborers. 
Q How about the plumbers 1 A The plumb-

ers were working there, but he was not working 
for us. 

Q He was under contract 1 A Yes. Your 
question was he working for n1e. 

Q And you were the subcontractor on the 
job 1 A As we understand subcontractors. 

Q I show you a photograph and ask you if 
you can identify that photograph 1 A Yes, sir, 

2 0 I identify that. 
Q ~i\That is that photograph 1 A It is- a view 

of the site of the Irvington High School. 
Q As of what time1 A As of April 1, 1925. 
Q Would you say that that view as repre-

sented by that photograph is an accurate repre-
sentation of the conditions existing at that time1 
A It is. 

By Mr. Unger. 
3 0 Q Did you take this picture yourself 1 A 

No, sir. 
Q How do you know when it was taken 1 A 

Because I was on the ground with the photog-
rapher at the time the exposure was made. 

Q Then the taking of that picture is Apr il 1, 
1925 1 A As of April 1, 1925. 

By the Court. 
Q You say '' as of.'' What do you mean by 

40 the use of the words "as of" 1 A Th e picture 
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should be taken April 1st. As April 1st is Sun-
day the picture may be taken on the 31st or the 
preceding date of the month, or the second day 
of the month-

Q I do not care anything about that. Do you 
know when it was taken 1 A About April 1st. 

By Mr. Gilhooly-. 

Q But it does accurately portray the condi-
tions at that time 1 A Yes, sir. 

Mr. Qjlhooly: I offer the picture 1n evi-
dence. 

J\1:r. Unger: I object to it. 
The Court: Objection sustained. 
Defendant's counsel prays an exception 

to this ruling of the Court. 
Exception noted as ground of appeal. 

Q Does this picture accurately portray the 
~T • condit ion existing on April 1, 19251 A ies,sll'. 

By the Court. 
Q How do you know that if you don't know 

when that was taken 1 A I know when it was 
taken, but not the exact hour. 

Q You are asked the date; you haven't been 
asked the hour 1 A No. 

:Mr. Gilhooly: I withdraw the offer. 

Q Will you please tell the Court and jury 
the conversations vou had ,:vith :Mr. La co1nbe re-
garding the labo1: situation. Tell it to us in 
detail 1 A The first conversation occurred 
when r epres entatives of th e union s approa ched 
me and asked-· · 
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Q Don't tell us what they said to you ; it is 
only your conversations with :Mr. Lacomb e. A 
When representatives of the union appro ached 
me with reference to the work I took them to Mr. 
Lacombe and heard and stood the first part of 
the conversation-

Q Repeat that. A When the repr esenta-
tives of the union approached me in r eference 
to excavation I took them directly to i1r. La-
combe. 

Q, Will you tell us where that was and where 
you took them to .Mr. Lacombe1 A That was 
the -n10nth of March. 

Q It was prior to the time you sent the three 
days' notice1 A Yes, sir. 

20 Q "\Vhen the representatives of . the union 
called on you and you brought them to Mr. La-
con1be, did yo:u take any of the laborers on tlrn 
job with you f A Yes, sir, the steward of the 

30 

laborers, as they call him, on the job. 
Q vVhat is a steward f A He is a repre-

sentative of the union on this particular job on 
which he is working. 

Q What did you hear ·when they wer e taken 
to Mr. Lacombe f A The question was asked as 
to whether we would use union men. 

By the Court. 

Q You are asked the conversation in your 
presence with Mr. Lacombe, so it will be neces-
sary for you to so state who said different things 
and who made replies. ,1\_ The delegate for the 
laborers, an Italian, whose naine I forget for 
the time being, asked the question, and the ques-
tion was addressed to no one in particular, was 

4.
0 

addressed to both Nfr. Lacombe and I, "vVill you 
employ union men on this job, and when are you 
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going to do f" An exact verbatim report of the 
entire conversation I don't recall. 

Q vVha.t did Mr. Lacon1be replyf A Mr. 
Lacombe replied that he had never used union 
labor and didn't. intend to start now. 

Q How long did that conference last ~ A 
Probably ten minutes. 

Q Did you remain during the entire confer-
ence~ A No, sir; I walked away. 

Q And was this steward present at that con-
ference, the steward you speak of f A Yes, · sir. 

Q The representatives of the laborers on the 
job~ A Yes, sir. 

Q Did he take _part in the conversation, that 
you recall~ A No, sir. 

Q Did you ever have any later conversation 
with Mr. Lacombe about the employment of 
union labor '? A Yes, sir; there were several 
conversations which wero, if I may say, a con-
tinuati on of the same subject. 

Q What were those conversations that yon 
had with Mr. Lac01nbe ~ A I told :Mr. La combe--

'11he Court: This was later. 
Witness: I told :Mr. Lacombe that I was 

in entire sympathy with his position, ~nt 
that if we must have union labor on that JOU 
he must furnish the union labor. 

Q Did you repeat anything to i{r. Lacombe 
that the union delegates had said with respect 
to the trenches f A I told Mr. Lacombe just 
·what the labor delegates had told me. 

Q "\Vhat did they tell you f A That unl ess 
the tre nches were excavated by union labor th ey 
,Youldn 't furnish us with th e concrete, and should 
we succeed in get.ting men to put in the concr ete 
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we would be unable to get masons to plac e the 
brick work. 

Q Was there any conversation between you 
and Mr. Lacombe regarding the men who were 
employed by you on the job withdrawing if he 
<litln 't en1ploy union labor? A Yes, sir. 

lO Q vVhat was that conversation~ A The con-
versation was that I told Mr. Lacombe that I 
had been again called to aooount by the delegates 
because a de'Cision had not been given to him in 
reference to the excavation, and that he had 
noticed men were then engaged in the work of 
digging trenches, and that unless we immedi-
ately changed the non-;union men to union men 
he would take off those men who were working 
on the job and under his control. 

20 Q These men were your employees? A They 
were our employees. 

Q They were union men ? A Yes, sir. 
Q And were your carpenters union men 1 A 

Yes, su·. 
Q "\Vhat did he say? A He stated as before, 

that he had never employed union men, that he 
wouldn't, that it was none of his busines s, and 
there was probably some fifteen minutes con-
sumed in talking pro and con, the same thing, 

30 and then :M::r. Lacon1be suggested that we call it 
quits by hi1n for the general excavation and pro-
ceed ·with the trench excavation ourselves. 

Q "\Vhat did you say to that 1 A I told him 
we could not, that he was under contra-ct and we 
expected him to complete his contract. 

Q Did you have any discu ssion about the 
contract 1 A Yes, sir. 

Q As the result of these conferenc es and 
after :Mr. La combe refused to proceed with union 

40 
labor, is that when you served the notice on Mr. 
La combe ~ A Yes, sir. 
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Q You were superintendent on this joh1 A 
Yes, sir. 

Q Did you observe the trench excavation as 
it was done after ~1r. Lacombe got off the job ? 
A Yes, sir; I observed the trench excavation 
seYeral times daily. 

Q Was that trench excavating done under 
your supervision? A Yes, sir. 

Q Did you let out a new contract for the 
trench excavation? A No, sir. 

Q "\Vhat did you do? A We put out our own 
forces to v-:ork on the excavating of the trenches. 

Q 1lv e have stipulated that there was 969 
yards of trench excavation done after Mr. La-
combe was off the job; that is the correct 
amount ? A That is correct. 

Q ,Vhat did it cost the Gibbs Construction 
Company per cubic yard to do this work ? A It 
cost so1ne five dollars, $5.18 to the best of my 
recollection. · 

Q You don't mean to do that work ? A Per 
rnbic yard. 

Q ,Vhat was the nature of the soil that you 
had to contend with in doing this work ? A !lo st 
of the soil was a very hard gravel, a conglomera-
tion, in the nature of hard pan. 

Q 'Nas it very difficult digging 1 A Very 
difficult digging·. Every piece , of it was picked. 

Q By that you mean what f A It v,ras neces-
sary to use a pick in order to loosen it . · · 

Q vYere there any other sections that you 
got that in, anything except hard dirt f A Yes, 
sir; there were sections where the soil was damp, 
satura ted with wat er and th e bank s ·wouldn't 

' hold up. 
Q "\Vhat did you do then 1 A vVe planked , 

the excavation and sides, to hold the sides. 
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Q So you · could complete your trenche s 1 A 
So we could complete our trenches withou t the 
sides falling in. 

Q What was the rate per hour paid to the 
workmen? A Laborers $1 per hour. 

Q Mr. Lacombe has testified that he paid 
lO fifty cents an hour and the contract pric e was 

$1.25, and according to your figure was $5.18. 
Can you explain to the jury why there was such 
a material difference when the labor was only 
double? A I think so. 

Q Will you please do that? A $1.25 per 
cubic yard for trench excavation is too low for 
any kind of soil ; in sand that had already been 
loosened you could · possibly shovel it out for 
about that price, but when it becomes necessary 

20 for at least eighty per cent. of it to use a pick 
all the way down, to sheet-pile some of the 
trenches, some of the trenches was seven-feet 
deep, when it was necessary to throw the soil 
to the bank and have a man on the bank and 
throw it away, it was also necessary to wheel 
some of this soil away from the trenches; it was 
easier to throw it away at once and save a 
second operation, but the $1.25 will pay a little 
more than fifty cents an hour. I find that a man 

30 can pick from one yard, under extremely favor-
able conditions, to a fourth or fifth of a yard per 
hour, not with the digging. That is on the basis 
of eight yards a day, for the extremely favorable 
.condition, or one and three-fifths yards per day 
·for the very hard digging. Some other excava-
tions cost a little more than five dollars a yard, 
depending upon the nature of the soil-

Q Confining yourself to the condition which 
you found in your opinion is $5.18 a reasonable 

40 charge 7 A I believe so. 
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Fred B. Durant, cross. 

Q That was the actual cost based on your 
records? A Yes, sir. 

Q That was kept daily? A Yes, sir. 
Q Made under your supervision~ A Yes, 

sir. 
Q Did you check up the work at intervals~ A 

I checked the work daily. 
Q In your opinion, could Mr. Lacombe have 

done tbis trench excavation for $1.257 A I 
believe it would have been impossible. 

Q Could_ he have made a profit, in your opin-
ion 1 A No, sir. 

Cross exaniination by Mr. Unger. 

Q He was willing to do it 7 A :May I qualify 
that1 

Q I say, he was willing to do it at $1.25 a 
yard 7 A At the time of the contract. 

Q Was there any time that he expressed a 
willingness or unwillingness to do it~ A Yes, 
sir the time w hon he found it necessary to em-

' ploy union men. 
Q W11en you told him he would have to 

change his men to accommodate the walking 
delegate s on the job he couldn't do it~ A Yes, 
sir. 

By the Coiirf. 

Q And you knew that7 A At what time? 
Q This time. A I knew it at the time the 

controversy arose, but I didn't know it previous 
to tha t. 

Q I understand your testimony, but can you 
do it at his own terms at fifty cen.ts an hour for 
his employees~. A Just the one condition, if 
ideal conditions prevail throughout, then it was 
possible. 
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68 
Fred B. Du,rant, cross. 

· Q Not conditions that you found prevailed 
there1 A After we found the conditions that 
prevailed it was impossible. 

By Mr. Unger. 

io Q Fifty cents an hour would have allowed 
him thirty-five cents leeway, wouldn't it 7 A For 
what1 

Q For trench excavations, that is what I 
am talking about and that is what you are 
talking about. Do you understand me f A No, 
sir, not quite. 

Q You charge $1.25 a yard un_der the contract 
and it cost him fifty cents an hour for the ex-
pense and labor, there would be a leeway of 
fifty cents, and you say it would take a man an 

20 hour to excavate a yard 1 A Yes, sir. 
Q Then my question is logieal 1 A No, sir. 
Q You said awhile ago that a man could 

handle a yard about in an hour or four-fifth s of 
a yard f A I understand the question to be, 
there would be a leeway of seventy-five cents if 
excavation cost fifty cents. Understand tha t ex-
cavation costs so much, plus the cost of the dis-
posal of the soil. 

Q You said in your opinion it would take a 
3 0 man an hour to dispose of a yard of trench ex-

cavation in this spot 1 A No, sir. 
Q Didn't you say that1 A No, sir, I don't 

understand it that way. 
' Q I am mistaken about it 7 A Yes, sir. 

Q I-Iow much could a man do an hour 7 Ho,r 
many yards could he excavate an hour ~ A 
About one -fourth of a yard per hour. 

Q You mean it would take a m.an an hour to 
excavate one-fourth of a square yard~ A No, 

40 sir, cubic yard. 

69 
Freil B. D1irant, cross. 

Q A cubic yard is three, by three, by three 
feet1 A Yes, sir. 

Q And he can only do one-quarter in an hour 1 
A Yes, sir. 

Q Is that a one-handed man or two-handed 
man 1 A No, sir. 

Q Where do you get the men from 1 A We 
get t_hem from the union agency. 

Q Were they professional diggers f A Yes, 
sir. 

Q They v.rork on extra margin, they had a 
good job, you paid them a dollar for every hourf 
A Yes, sir. 

Q And they got a quarter of a yard dug in an 
hour~ A Yes, sir. 

Q That means it cost $4.00 to excavate one 
yard~ A Yes, sir. 

Q It costs more money to throw it around 1 
A Yes, sir. 

Q Did you have that in mind when you 
awarded this contract to Lacombe f A I didn't 
award the contract. 

Q Did you know that he was doing that at 
$1.25 a yard f A I knew that when the con-
tract was awarded. 

Q You knew that at that time f A Yes, sir. 
Q In your opinion, was that a ruinous con-

tract that he entered into at that timef 

l\Ir. Gilhooly: I object. 
The Court: I think that is proper, in view 

of the fact that the witness said that ~Ir. 
Lacombe could not do this trench work at 
the contract price. The question may be 
answered . _l\Iay I ask if you ref er to the 
trenches or the entire contract 1 
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70 
Fred B. D·urant, cross. 

Mr. Unger: I am referring to that work 
that cost $1.25. 

Witness: I don't think $1.25 per cubic 
yard sufficient to pay for the trench ex-
cavation. 

Q That was entirely too low! A Yes, sir: 
Q Did you bring to Mr. Lacombe 's attention 

the fact that it was entirely too low1 

Objected to. 

Q Having in mind the fact that the figure of 
$1.25 was entirely too low, did it occur to you 
when the contract was signed that he didn't 
contemplate union laborers to do the diggingf 

Objected to. 
Objection sustained. 

Q In your letter which you wrote on April 
10, 1925, did you say to Mr. Lacombe that "the 
work of the trench excavation must proceed 
without further delay in accordance with Article 
5 of our ·contract, which means you must use 
union labor for trench excavation in Irvington." 

3 o You recall that, do you 1 A Yes, sir. 
Q Had you prior to that time called his at-

tention to the fact that it was your construc-
tion of the contract 1 A Yes, sir. 

Q When did you do that1 A At the time 
the controversy first arose. 

Q That was in what month 1 A The month 
of March. 

Q And you vvanted him to understand that 
the contract in plain English meant union labor; 

40 is that right 1 A That is right. 

71 
Frrd B. Durant, cross. 

Q Did you think that the contract wasn't 
plain on that point 1 

Objected to. 

A It was plain to me. 
Q That did mean union labor! A It meant 

union labor in certain localities. 10 
Q Why didn't you put it in 1 A I didn't 

make it. 
Q Did you think that the way the contract 

was drawn somebody had to guess at it1 

Objected to. 
Objection sustained. 

Q I understand that you continued to call 
Mr. Lacombe 's attention to that, that this labor 
problem existed, not only one time but several 20 
times 1 A Yes, sir. 

Q Why didn't you stop work before~ A I 
don't understand the question. 

Q So that during the times in which you called 
his attention to the fact that the union people 
were complaining to you- A Yes, sir. 

Q -certainly at that time Lacombe was doing 
his work! A Yes, sir. 

Q Why didn't you stop the work then? A 
Th ~o e question is not clear. You use the word "' 
work-what was the word, ·work? 

Q If you don't know, I don't know. A It is 
divisible into two parts, general excavation or 
trench excavation. 

Q Call it either. A There was never any 
cause to stop the work on the general con-
struct ion 

Q · \iVhy is it 1 A Because it is not a stipula-
tion of union conditions, that union men be em-
ployed on general excavation. 40 
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72 
Fred B. Durant) cross . 

Q In other words, you didn't want Lacombe 
to prevent him from using labor union on the 
general construction, but on the trench exca-
vation 1 A I don't know; I didn't make it. 

Q You tried to enforce it 1 A Yes, sir. 
Q ,\71y1 A Because con1pulsory. 

10 Q On whom1 A On us. 
Q As to one kind of work and not as to the 

other kind of work1 A No, sir, compulsory 
upon us to follow the conditions that prevailed 
in the district. 

Q Did you want Lacombe to guess on what 
part of the work he was to use union labor and 
what part to use non-union labor1 A I didn't 
vvant him to guess anything. 

Q How does he know? A He lives very near 
20 the site in this district. 

Q You heard him say he had been doing busi-
ness seventeen years and never had union labor¥ 
A Yes. 

Q Isn't it true that you fired him off the job 
because your company didn't have the money to 
pay the balance due him 1 A No, sir. 

Q Did you pay him eighty-five per cent. of 
the value of his work, when he sent in a bill for 
his general excavation 1 A Because bills, in-

30 voices, a contractor is not paid on the job; they 
are paid from the home office. It is not within 
my province to say pay a bill or not to pay. 

40 

Q You can't say why he was only paid this 
amount on the 31st of May 1 A I think I can. 

Q Why1 A If I can refer to Mr. Lacombe's 
invoice, it was $5,000 and eighty-five per cent. 
of that was considerably in excess of that, pos-
sibly; I didn't figure it. 

Q You can figure it. A I t can be done. 
Perhaps I can answer you this way, the ordin ary 
procedure-

73 
FrC'rl B. Durant) cross . 

Q I don't want procedure. A I am an em-
ployee of the Gibbs Construction Company; I 
am not an employee-

Q Will you tell us why, as' late as ~1:ay, 1925, 
when this letter was written there is not a word 
in it about the fact that you are paying over five 
dollars for the trench excavation, or that you 
will deduct it or try to deduct it from Lacombe 's 
contract, why is the letter silent on that, if you 
know? A There is no need to write anything. 

Q Did you advise the Philadelphia office in 
·which this letter was written that you were fore-
man of the job and were hiring men whose work 
·was being paid at the rate of $5.18 a square 
yard 1 A $1 for labor. 

Q Whereas Lacombe was only getting $1.25, 
did you tell that to your home office? A I did. 

Q Do you remember you did1 A No, sir, 
but I reported the amount of money expended 
in performing Lacombe 's part of the work. 

Q Did you get union men to do this work 1 A 
Yes, sir. 

Q ,Yere they union labo rers? A Yes, sir. 
Q Either belonging to a laborer's union, I 

mean, were they laborers belonging to a union or 
were they recruited from other lines to do this 
world A Laborers belonging to a union, to the 
best of my know led ge. 

Q Do you know whether they ,ver e laborers 
employed by the union? A I was satisfied that 
they were. 

Q What satisfied you? A They were allowed 
to keep working without any oppo~ition from any-
body else . 

Q And as long as they were allowed to con-
tinue without opposition they were satisfactory 
to the powers that be? A Yes, sir, I knew they 
were satisfactory' . · 
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74 
Freel B. Ditrant, cross. 

Q And you didn't care whether they were 
union or non-union? A No, sir. 

Q So long as the delegates were not bother-
ing you were satisfied? A Yes, sir. 

Q And it was the delegates who bothered 
you? A Yes, practically. 

By the Court. 

Q I understand from your testimony that the 
objection which was made by the laborer rep-
resep.tatives to Mr. Lacombe's continuance of 
this · work was becaus ,e he did not employ union 
labor, is that correct? A That is right. 

Q And consequently because of that objection 
on the part of the labor representatives that was 
your objection? A Yes, sir, that was my ob-

20 jection. 
Q There was no other objection 1 A Yes, 

sir, there was a very serious objection. 
Q What was it 1 A I was doubtful of being 

able to complete the other part of our contract, 
wl1ich was to finish the building, had to brace 
brick work, stone work, plastering, ·windows. 

Q But it all related to union labor ? A Yes. 
Q And your fear was that if you were per-

mitted to continue this trench work tha t union 
30 labor would refuse to work for you 1 A That is 

correct. 
Q So that as I say, the only objectio n that 

the labor representatives had or that you had 
was to Mr. Lacom·be 's continuance of the work 
was because he wouldn't employ union labor ? A 
No. 

Q That was all, there was no objection to the 
work being done by him if union labor was em-
ployed 1 A Yes, sir. 

40 Q As far as you know ? A Yes, sir. 

75 
Fred B. Durant, re-direct. 

Q Satisfactory to the labor union and you T 
A Yes, sir. 

Re-direct examination by Mr. Gilhooly. 

Q I understand from your testimony they 
were threatened to be called off by union labor? 
A Yes, sir. 

Q }i1r. Unger interrogated you abou t general 
excavation and trench excavation. ,Vas there 
any conversation with Mr. Lacombe and the labor 
delegates with respect to the general excavation T 
A The subject was mentioned in the di scussion, 
yes. 

Q VVas :Mr. Lacombe advised that he wouldn't 
have to have union laborers before the general 
excavati on f A He was told it was not neces-
sary that these men be fired. 

Q You had the general excavation done by 
non-union laborers f A That is correct. 

By the Court. 

Q '\Vho told him that f A The laborer dele-
gate. 

Q This Italian that you speak of1 A Yes, 
sir, and others. 

Q In your presence 1 A Yes, sir. 
Q And it was satisfactory to you, was it 

not 1 A Yes, sir. 
Q At the time that the payment of $2,500 

was made on accoun t of the invoice for $5,250, 
was it not contemplated by you at that time that 
you might have a counter-claim against Mr . 
Lacombe for trench work ~ A Yes, sir. 

Mr. Unger: I object to that and ask that 
it be stricke.n out . 
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Fred B. Durant, re-cross. 

The Court : The answer will be stricken 
out. 

Q The men that were employed when Mr. 
Lacombe went off the job, were they men that 
you would classify as average workmen ? A 

10 Yes, sir. 
Q They were not crippled in any way ? A 

No, sir. 
Q As far as you -could observe, they worked 

as hard and as · faithfully as other laborers in 
that class? A Yes, sir. 

Q The reason a man can only excavate a 
quarter of a yard is because of the condition of 
the ground 1 A Yes, sir. 

20 Re-cross examination by Mr. Unger. 

Q Lacombe did part of the trench excavation 1 
A Yes, sir. 

Q What became of Lacombe 's trench that 
was done 7 A We put concrete in there. 

Q Lacombe dug a sewer trench 7 A He 
didn't finish it. 

Q He did some of it 7 A Yes, sir. 
Q Did some part so the plumber's pipe could 

3 0 go in the trench 1 A No, sir, not until we dug 
it. 

Q Did any of your pipes go into the trench 
that Mr. Lacombe dug 7 A No, sir. 

40 

77 
·william, FI. Aspden, direct. 

,vILLIAM H. ASPDEN, sworn in behalf of de-
fendant. 

Direct examination by Mr. Gilhooly. 

Q What is your business 1 A Construction, 
building construction. 1 O 

Q And you have been in that business how 
long7 A Since I left school, twenty years, 
twenty-two years. 

Q In the year 1925 were you in the employ 
of the Gibbs Construction Company 1 A Yes. 

Q And did you act as superintendent of the 
job in Irvington 1 A Part of the time. 

Q Are you familiar with the conditions of the 
soil on that job? A Yes, sir. 

Q When you were on that job was there some 2~ 
trench excavating being done? A Yes, sir. 

Q Will you tell the Court and jury the na-
ture of that soil 1 A Yes, sir. 

Q Please tell us what you found there1 A 
In one section of the building was mud, loam 
soil and water springs occurring in the lower 
section of the building and the higher section of 
the basement were hard excavations. 

Q And with respect to this hard excavation, 
did that involve a greater cost to excavate1 A 3D 
Yes, it would. 

Q Considering all the conditions which you 
found on that work, what would you say with re-
spect as to the price of $5.18 per cubic yard for 
trench excavation, as to whether or not it was 
reasonab le 1 A Well, I should think reasonable. 

Q You consider that a reasonable price 1 A 
Under the conditions, yes, sir. 

Q Was it necessary to do any sheet piling7 A 
Yes, sir. 40 
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78 
Willia1n Fl. Aspden, ·cross. 

· Q And that is because of what? A Because 
of the nature of the soil, when we get down 
to hold the soil, to hold the bank. 

Cross examination by Mr. Unger. 

10 Q You observed that part of the tr ench ex-
cavation that had been completed by Lacombe1 
A No, Mr. Lacombe had left the job when we 
came. 

Q Had the other people engaged in tr ench ex-
cavation started their work? A Yes, the re were 
men working on the trenches. 

Q When did you come on the job ? A I 
couldn't give ·you the date. 

Q Do you know the month ? A I think 

20 maybe the latter part of April. 
Q Did you observe that some of the work of 

excavating trenches was being don e with out pil-
ing? A Yes, there was some being done with-
out piling. 

Q Did you observe any that was being done 
without piling ? A Yes, one section required 
piling. 

Q vVhat proportion did that section bear to 
the whole? A I couldn't give the per centage. 

30 Q A small part of it? A I would say that 
it wasn't a very large portion. 

Q Som e of this ground was filled-in ground¥ 
A Yes, sir ·. 

Q Ashes and garbage ? A Yes, sir. 
Q And the excavation, as far as th at was 

concerned, wouldn't be as difficult to excav ate, the 
ashes? A If I recall correctly, wher e we put 
th e sheet piling was partly ashes and partly 
fill. 

Q How do you base your estimat e? A I 
40 base it on the exp erience that we had in ex-

79 
William H. Aspd en, cross. 

cavating the soil that we had on that school, on 
that particular job, as much as anything else. 

Q On this job? A Yes, sir. 
Q Did you do the excavating, too ? A I did 

some of it; I had charge of some of it. 
Q You say the $'5.18; what part of it at $5.18? 

A The actual excavating and th e r emoval of the 10 
mater ial out of your way, putting it wher e it 
belongs. 

Q How do you arrive at $5.18; La combe 
got $1.25 under his contract; I would lik e you 
to tell how you make $5.18 ? A I don' t know 
what you n1ean. 

Q You figure the unit per foot at something, 
you don't get the $5.18? A I didn't estim ate 
this job. 

Q You are trying to estimate this job, and 20 
you said in your opinion that $5.18 is r eason-
able an d I want to know upon what you found 
your opinion ? A Excavating the material from 
the tre nches and removing it from th e buildin g. 

Q I s that the only way you could tell it ? A 
There is a spring there; you have got to remo ve 
the wate r from th e excavation. 

Q How m~ch does' a laborer get I?er cubi c 
yard for his work ? A It would all be labor er's 
work. 30 

Q How much would he get ? A Of th e 
$5.18? 

Q Y cs. A $5;00 I pre sume it ,vas all da y 
labor; I don't know of any thin g else. 

Q Do you want us to under stand that you 
would pay a laborer $5 ? A I don't know of 
any other pla ce the expens e would be dist ribu te d 
except labor. 

Q Ar e you · telling us that a la bor er got $5 
a cubic va rd for excavatin g th e work ? A I 

.1 40 
presume he did . 
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80 
Otto Volpelius} Recalled in RebuUal, direct. 

Q How long would it take to excavate a cubic 
yard 1 A I should imagine it would take four 
to five hours, three to four hours. 

Q v\7hat 1 A '11he cost of excavation is not 
all applied to the man who is actually excavat-
ing the material; there is a man removing the 
material-

Q I ask you what the . excavator would be 
doing 1 A One •man, if he had to remove the 
dirt from the building how long that would be1 

Q How long 1 A I presume that would be 
four or five hours. 

Q One cubic yard? A Yes, sir. 
Q One man four or five hours to excavate a 

cubic yard 1 A Depending on the nature of the 
soil. 

Q You have given us that on an average 1 A 
No, sir. 

Q I d_on 't suppose you can explain at all how 
Lacon1be could do it for $1.25. A Possibly 
Lacombe was fan1iliar with the· condition s. 

Q Assumjng that he was familiar, do you 
understand how he could do it for a dollar and 
a quarter 1 A No, not if he was familiar ·with it. 

DEFENDANT RESTS. 

OTTO VOLPELIUS, recalled in behalf of plain-
tiff in rebuttal. 

Direct examination by J\1:r. Unger. 

Q That particular kind of trench work is in-
cluded in the excavating t.hat you charge for? 
A Yes; eight feet deep. 

40 Q Did you finish that trench? A Yes, sir. 
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Q Did you say whether or not the plumber 
laid his pipes in it after you finished it 1 A He 
laid the pipes. 

Q Was it necessary to do any further ex-
caYating in that trench before he was able to lay 
the pipes~ A No, sir. 

Cross examination by Mr. Gilhooly. 

Q How long did it take you to do that par-
ticular excavating of that trench~ A It took 
five men; it took a day and two hours. 

Q A day and two hours for five men~ A Yes, 
Slf, 

Q How many hours is that~ A Nine hours 
a clay. 

Q One day and two hours for five men to do 
517 cubic yards~ A That particular trench. 

Q I mean on trenches that you dig '? A Then 
there was another trench, one of 240 feet. 

Q How long did it take you to do that 1 A It 
took just two days and four hours, something 
near that. 

By the Court. 

Q How deep was that 1 A A foot and a half 

10 

20 

wide. 30 
Q How deep? A A foot and a half deep. 

PLAINTIFF RESTS. 

DEFENDANT RESTS. 

1Ir. Unger: I move at this tirne for the direc-
tion of a verdict in favor of the plaintiff and 
against the defendant for $3,270.75, with interest 
from May 1, 1925. That figure is made up as 
follows: It covers 7,945 yards of general exca - 40 
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vation at 70 cents . a yard, equaling $5,561.50, and 
117 yards of trench excavating at $1.25 a yard, 
making $146.:25, a total of $5,707.75, less a pay-
1nent of $2,500 which was made on the 25th 
of 1\{ay, 1925, leaving a balance of $3,207.75, 
,vjth interest, which I will charge from June 1, 
1925, so as to allow ample time for the com-
pletion, and now leaving open for the deter-
mination of the jury the question as to what, 
if anything, we should have . by reason of the 
profit due us for the trench work which 
we didn't excavate, and leaving that to the jury 
to determine in view of all the evidence. My 
motion is predicated on what I consider to be 
the undisputed facts in the case and which, when 
the law is applied to them, would justify the di-
rection of a verdict. 

The Court: There · is no question about that. 
I will direct the jury to start with that as the 
basis but if the defendant is right in the counter-' . 

claim, the counter-claim amounts to so much more 
than that, so I cannot direct the jury to find a 
verdict in favor of the plaintiff. 

J\1r. Unger: I do not · think the counter -claim 
has any legal foundation. My motion is predi-
cated upon these facts. 

The Court. Then you also move, as I under-
stand it, for a verdict in favor of the plaintiff on 
the counter-claim~ 

Mr. Unger: Yes, as having no legal founda-
tion in fact or law. r:rhe contract here is not in 
dispute in any detail nor is the character of the 
work in dispute. 
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( After argument.) 

The Court: While a person performing labor 
for which he is seeking to recover against an-
other may contract that he will use only union 
labor, although it is broadly hinted in the case 
of Rosenbaum v. The United States Credit Sys-
tem Company, reported in 65 La,v 255, that such 
an agreement in the contract may be an agree-
ment in restrain of trade, or that it. is a cove-
nant which the law will not enforce HGwever, 
that is a decision of a court of equity, and the 
facts in that case n1ay differentiate it from the 
case vi"hich is now being tried. The provision of 
the contract, which, it is insisted, in effect, re-
quires the plaintiff to employ only · those men, it 
seems to me must be for the construction of the ' Court. The facts in this case, so far as Article 5 
is concerned, are not in dispute. The plaintiff 
says that he was preventerl from fulfilling bis 
contract, as far as the trench was concerned, be-
cause of his refusal to employ union labor to do 
so, and J\1r. Durant, the principal ·witness for 
the defendant here, very frankly admits that 
that is the construction contended for as to that 
section; that there was no other reason for 
preventing the plaintiff from a continuation and 
completion of his work except his refusal to 
employ union labor. So the whole case depends, 
so far as the work not actually performed is con-
cerned, upon whether or not this section requires 
the plaintiff to employ union labor; nothing else 
to it at all. That section provides that the sub-
contractor, who is the· plaintiff in this case, 
" agree to cooperate with contracts antl all other 
subcontractors employed on the work in order to 
avoid complication and insure first-class WO!k-
manship in every respect,'' and further, that 
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'' in the manufacturing, assembling and erection 
of the work, he will employ only men whose work 
·will be acceptable to and in harmony with other 
workmen on the building,'' the three impor tant 
words being ''co-operate,'' ''workmanship '' and 
",vork," and perhaps "to avoid compli cations." 

10 The defendant, by Mr. Durant, said that he was 
in sympathy witb 1\1:r. Lacon1be, but that, fearing 
that they would be unable to complete the build-
ing because of the demands and requirem ents or 
the labor union, 1\1r. Lacombe was required to do 
the trench work, and to employ union labor. )Io 
c01nplication had actually ·arisen up to that time 
except that Mr. Durant had been approached, and 
took to :Mr. Lacombe this Italian represent ative 
of the labor union, but this action on his part 

20 was because of what the representative had said 
to him and his fear that complications might 
arise; but Article 5 gives as the reason for the 
provision that he is to insure first-class work-
manship, and that in the erection of th e work 
he will e1nploy only n1en whose work-emph asiz-
ing the word "work"-will be acceptabl e and 
in harmony ·with other workmen on the building, 
not that he will employ men who will be accept-
able and in harmony with other workmen, and 

30 not that he will en1ploy men who shall belong to 
any particular organization, which, in this case, 
is admittedly the labor union, but men whose 
workmanship and whose work will be acceptable 
to the defendant and subcontractors and in har-
mony with other workmen on the building. No 
complaint has been niade about the work that 
has been done by the plaintiff and his men. The 
work was entirely satisfactory, 1'1.r. Durant says. 
The only con1plaint was, as I have said, that he 
failed and refused to employ certain men, men 

40 
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who belonged to the union. I do not think that 
is specifically covered by this article, and I so 
construe it, so that results in the dire ction of a 
verdict in favor of the plaintiff for the contract 
price of seventy cents per yard for 7,945 yards, 
which is $5,561.50, and $1.25 a yard for 117 yards 
of trenc h work, which is $146.25, making alto- 10 
gether $5,707.75, less a payment of $2,500, mak -
ing $3,207.75, with interest, from May 15, 1925, 
that being a time subs equent to the time when 
payment of these iten1s ,vas due. It is not cer-
tain whether this work was done before April 
1st, and the plaintiff was entitled to recover 85 
per cent. on the first day of the month after 
the work was done, and, of course, he being 
prevente d from completing his contract, makes 
the entire amount due, although the contract pro- 20 
vides that the an1ount is not due until the com-
pletion of the contract, bu t if the completion was 
illegally prevented, tha t makes the entire amoun t 
clue. 
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The Court charges the jury as follows : 

COURT'S CHARGE T'O JURY. 

DUNGAN, J. 
Gentlemen of the Jury: As to profit, it is an 

10 admitted fa ,ct that there are 969 yards of trench 
·work that the plaintiff failed to do. He says 
that he would have made a profit. Of course, 
he is not entitled to recover the contract price 
for that. vVhat he is entitled to. recover is what 
his profit would have been had he been permitted 
to complete it, and he says for the 117 yards he 
did it cost seventy-nine and one-half cents per 
yard, which would leave a profit of forty-five and 
a half cents per yard on that, and he says that 

2 0 he should say the balance of tho work was not 
esse ntially different from what he had alr eady 
clone, as it was all filled-in ground. So if you 
fina' fr01n the evidence that his profit would have 
been forty -five and a half cents a yard, then his 
profit on the 969 yards would be $440.89, to which 
interest may be added fron1 the same date, May 
15, 1925. llowever, Mr. Durant says there would 
have been no profit in it, that he could not ha-ve 
done that work, in his opinion, for $1.25 a yard. 
It cost them, he says, $5.18 a yard to complete it, 30 

40 

and he tells you why; he says that ther e was a 
portion of the ground which had to be sheathed; 
they had to put sheet piling down because of 
the dampness _and wet, and the balance of it was 
hardpan, which had to he picked, and he thinks 
that a digger could do only a quarter ,of a yard 
of it an hour. The plaintiff ·was payin g fifty 
cents an hour, so that excavation would have 
cost $2 a yard against the amount which the 
defendant paid for it. Unless it appears in this 
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case by the greater weight of the evidence that 
that $1.25 a yard would have yielded a profit to 
the pla intiff, of course, he cannot recover on that 
item, because he is only entitled to his profit; 
and if there would have been no profit for the 
,rnrk not done the plaintiff cannot recover. If you 
find there would have been a profit, then you 
will awar d to him whatever profit he could have 
made by being permitted to continue this job. 

You begin with a verdict directed against the 
defendant for $3,207.75, with interest from :May 
15, 1925, and then you may take into considera-
tion this other -item, and if you find anything due 
to the plaintiff, add interest from the same date, 
and the sum total will be the amount of your 
verdict. 

Are counsel willing to accept my :figures? 

( Counse l for plaintiff and defendant respec-
tively reply in the affirmative.) 

The Court. (To the jury.) If your verdict 
is in favor of the plaintiff it will be for $3,560. 

An except ion to the ruling of the Court on 
behalf of the defendant n1ay be noted as to the 
direction of a verdict. 

Except ion noted as ground of appeal. 
And an exception may also be noted to the 

overruling of the counter-claim. 
Exception noted as ground of appeal. 

( The jury retires.) 
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EXHIBIT P. 1. 

T. M. GIBBS CONSTRUCTION COlvIP ANY 

GENERAL CONTRACTORS 

215 South Broad Street, Philadelphia 

THIS AGREE11ENT, made the Sevent eenth 
day of February in the year 1925 by and between 
T. M. GIBBS CONSTRUCTION OOTufPANY, 
1510 CHESTNUT STREET, PIIILJ\DELPIUA, 
PENNSYLVANIA, party of the first part (here-
inafter designated the Contractor), and AU-
GUST L. LACOMBE, 668 LYONS AVRNUE, 
IRVINGTON, NEW .JERSEY, party of the 
second part (hereinafter designated the Sub-

20 Contractor). 
vVITNESSE'rH, That the Sub-Contractor, 

jn consideration of the fulfillment of the agree-
n1ents herein 111ade by the Contractor, agrees 
with the said Contractor as follows: 

ARTICLR I. The Sub-Contractor shall and 
will provide all the necessary equipment, tools, 
teams and labor to do the General and Trench 
Excavation for the High School located on Clin-
ton A venue, Irvington, New Jersey, as shown 

30 on the drawi:i;igs and described in the specifica-
tions prepared by Donn Barber, Architect, 101 
Park Avenue, New York City, New York, which 
drawings and specifications become hereby a part 

4'0 

of this contract. 
The contract ,or agrees to establish elevations 

of the present grades at sufficient points on the 
building site to enable the amount of earth re· 
moved to be determined by 1neasuring the area 
of the basement and trenches, using said eleva-
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tions as a basis, and payment is to be made for 
the amount of earth so determined. 

All earth is to be left on the building lot and 
t-o be rough graded by the sub-contractor as 
directed by the contractor. 

ARTICLE II. It is understood and agreed 10 
by and between the parties hereto that the work 
included in this contract is to be done under the 
direction of, and subject to the approval of and 
acceptance by, the Architect and Contractor, and 
that the Architect's decision as to the true con-
struction and n1eaning of the drawings and speci-
fications shall be final. It is also understood and 
agreed by and between the parties hereto that 
such additional dravvings and explanations as 
may be necessary to detail and illustrate the 20 
work to be done are to be furnished by said 
Architect, and the Sub-Contractor agrees to con-
form to and abide by the sarne so far as they 
may be consistent with the purpose and intent of 
the original drawings and specifications referred 
to in Art. I. 

ARTICLE III. No alterations shall be made 
in the work except upon written order of the 
Contractor; the amount to be paid by the Con-
tractor or allowed by the Sub -Contractor by 30 
virtue of such alterations to be stated in said 
order. Should the Contractor and Sub-Con-
tractor not agree as to arnount to be paid or 
allowed, the work shall go on under the order 
required above, and in case of failure to agree, 
the determination of said amount shall be re-
ferred to arb itration, as provided for in Art. 
XIV of this contract. 

ARTIC Ll~ IV. The Sub -C011lractor ::,hall pro-
vide sufficient, safe- and proper facilities at all 40 
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times for the inspection of the work by the Con-
tractor or his authorized representatives ; shall, 
within twenty-four hours after receiving written 
notice fron1 the Contractor to that effect, pro-
ceed to remove - from the grounds or buildings 
all materials condemned by the Contractor 

lO whether worked or unworked, and to tak e down 
all portions of the work which the Contractor 
shall by like written notice condemn as unsound 
or improper, or as in any way failin g to con-
form to the drawings and specificatio ns, and 
shall make good all work damaged or destroyed 
thereb y. 

ARTICLID V. Suh-Contractor agre es to co-
operate with Contractor and all other Sub-Con-
tractors employed on th e work in order to avoid 

20 complications and insure first-class workman-
ship in every respect, and further, that in the 
manufacturin g, assembling and er ection of the 
work, he will emplo y only nrnn whose work will 
be acceptabl e to and in harmony with oth er work-
men on the building. 

ARTICLE VI. Should the Sub-Contr actor at 
any time re fuse or neglect to supply a sufficiency 
of properly sldll ed workmen, or fail in any re-

30 spect to pros ecute the work with promptn ess and 
diligence, or fail in the performance of any of 
th e agree1nents herein contained, the Contractor 
shall be at liberty, after thre e (3) days' written 
notice to th e Sub -Contractor, to provid e any such 
labor, and deduct th e cost thereof fr om any 
money the11 due or thereaft er to become due to 
the Sub -Coutractor under this contract; and if 
th e· Contractor decrees that such refus al, neglect 
or failure is sufficient ground for such action, 

40 
the Contractor shall also be at libert y to ter-
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minate the employm ent of the Sub-Contractor for 1 

the said work and to enter upon the premises 
and take possession for the purpose of complet-
ing the work included under this contract, of all 
tools and appliances thereon, and to employ any 
other person or persons to finish the work; and 
in case of such discontinuance of the employment 
of the Sub-Contractor, he shall not be entitled 
to receive any further payment under this con-
trac t until the said work shall be wholly finished, 
at which tim e, if the unpaid balance of the 
amount to be paid under this contract shall ex-
ceed the expense incurred by the Contractor in 
finishing the work, such excess shall be pajd by 
the Contractor to the Sub-Contrautor; but if such 
expense shall exceed such unpaid balance, the 
SulJ-Contractor shall pa y tl1e differ ence to th e 
Contr actor 

ARTICLE VII. rrhe Suh-Contractor shall 
complete the several portions, and the whole of 
the work compreh ended in this Agreement by 
and at th e time or tim es hereinafter st ated, to 
wit : 

The sub-coutrador is to ~tart on his work as 
soon as the building is staked out and pro ceed 
with th e same with sufficient men aud equipm ent 
to compl ete the General Excavation in twenty 
(20) workin g days. . 

Tre nch Excavation is to be carried on at such 
times and in such a mann er as dir ected by th e 
Contr actor. 

AR TICL11J Vlll. Should th e Sub -Contractor 
be delaye d in the pros ecution or compl etion of 
the work by the act, negl ect or default of the 
Contr actor, ot the Archit ect, or of any oth er sub-
contract or ern}Jloyed by th e Contr actor upon th e 
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work, or by any damage caused by fire or other 
casualty for which the Sub-Contractor is not re-
sponsible, or by general strikes or lockouts 
caused by acts of the employees, then the time 
herein fixed for the completion of the work shall 
lie extended for a period equivalent to the time 

10 lost by reason of any or aH the causes aforesaid, 
but no such allowance shall he made unless a 
claim therefor is presented in writing to the Con-
tractor within forty-eight hours of the occurrence 
of such delay. 

ARTICLE IX. r11he Contractor agrees to pro-
vide all labor and materials essential to the con-
duct of this work not included in this contract in 
such n1anner as not to delay its progress, and 
in the event of failure so to do, thereby causing 

20 loss to the Sub-Contractor, agrees that he will 
reimburse the Sub-Contractor for such los s; and 
the Sub-Contractor agrees that if he shall delay 
the progress of the work so as to cause loss for 
which the Contractor shall become liable, 
then he shall reimburse the Contractor for such 
loss. Should the Contractor and Sub-Contra ctor 
fail to agree as to the amount of loss compre-
hended in this Article, the determination of the 
amount shall be referred to arbitration as pro-

30 vided in Article XIV of this contract. 

ARTICLE X. It is hereby mutually agreed 
between the parties hereto that the sum to be 
paid by the Contractor to the Sub-Contractor for 
said work and materials shall be 

General Excavation Seventy Cent~ (70e) cubjc 
yard. 

Trench Excavation One Dollar '11wenty-five 
cents ( $1.25) cubic yard, sullject to additions and 

40 deductions as hereinbefore provided, and that 
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such sum shall be paid by the Contractor to the 
Sub-Contractor, in current funds, as follows : 
On or about the 15th of the month 85 % of the 
value of the work done up to the first of the 
month. The final payment shall be made within 
thir ty ( 30) days after the completion and accept-
ance of the work. 

ARTICLE XI. It is further mutually agreed 
between the parties hereto that no payment made 
under this contract, except the final payment, 
shall be conclusive evidence of the performance 
of thfa contract, either wholly or in part, and tha t 
no payment shall be construed to be an accept-
ance of defective work or improper materials. 

ARTICLE XIII. The Sub-Contractor agrees 
to comply with the laws relatjng to workmen's 
compensation and public liability and cause his 
Sub-Contractors, if any on said work, to also 
comply therewith and to exhibit to the Contrac-
tor 's satisfaction, certificate and evidence of such 
compliance before said work is begun and to 
continue so to comply tlrnrewiLh during the per-
formance of said work. He also agrees to pay 
compensation or cause the same to be paid, to 
his own emp loyees and their dependents, and 
when required by law, to make payments to em-
ployees or dependents of his Sub-Contrac tors, 
and to save harmless tlie Contractor from all lia-
hiliLy for any such payments the latter may be 
required to make. Also to indemnify and save 
harmless the Contractor from and against .all 
payments of compensation for damages the Con-
tractor may be required or obligated to make to 
his employees or dependents, or any other per-
sons, including . injuries to property which the 
Contractor may · susta_in or be obljgated to pay on 
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account of the act, neglect or default of the Sub-
Contractor or his agents. 

Sub-Contractor further agrees to pay and in-
demnify the Contractor from and again st all 
losses, liabilities, suits or obligations of every 
ki11u paid or incurred by the Contractor on ac-

10 count of the failure ~f the Sub-Contractor to per-· 
form his agreements herein, and agrees that the 
Contractor may retain from moneys owing by 
him to the Sub-Contractor, spfficient sums to 
protect him against any or all of said losses or 
liabilities. 

ARTICLE XIV. In case the Contra ctor and 
Sub-Contractor fail to agree in relation to mat-
ters of payment, allowance or loss referr ed to in 
all Articles of this contract, the matter shall be 

20 referred to a Board of Arbitration to consist ' of one person selected by the Contracto r and 
one person selected by the Sub-Contracto r these ' two to select a third. The decision of any two of 
this Board shall be final and binding on both 
paTties hereto . Each party hereto shall pay 
one-half of the expense of such referenc e. 

ARTICLE XV. The said parties for them-
selves, their heirs, successors executors admin-. ' ' istrators and assigns, do hereby agr ee to the full 

30 performance of the covenants herein contained. 
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IN WFI1NESS vVIIEREOF, the par ties to 
these presents have hereunto set their han ds and 

· seals, the da y and year first above writt en. 
r_r. M. GIBBS CONSTRUCTION 

CO~{PANY 
R. S. 1![OORE 
AUGUST L. LACOMBE 

In Presence of 
D. A. Cam eron 
C. Wm. Pfail 

(SEAL) 
(SEAL) 
(SEAL) 
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EXHIBIT P. 2. 

Mr. August L. Lacombe, 
668 Lyons Ave., 
Irv ington, N. J. 
Dear Sir:-

Feb. 17, 1925. 
HIGH SCHOOL, 

IRVINGTON, N. J . 
FILE A. 

Enclosed herewith find contract in duplicate 
covering the excavation for the above mentioned 
building. Please sign one copy of the same, have 
your signature witnessed, and return to us. 

We trust that the weather will continue such 
that we can have our engineer on the sit e to 
stake out the building in the very near future, 
and re quest that you make arrangements so that 
you can get your shovel on the job just as soon 
as we are ready for you. 

Ver y truly yours, 

T. 11. GIBBS CONSTRUCTION COMPANY 

RSM-G 
3 encls. 

10 

20 

30 

40 
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EXHIBIT P. 3. 

T. M:. GIBBS CONSTRUCTION COMPANY 
Corn Exchange Bank Building 

1510 Chestnut Street 
Philadelphia, Pennsylvania 

May 23rd 1925 

CLINTON A VENUE HIGH 
SCHOOL IRVINGTON 

Mr. August Lacombe 
Irvington 
New Jersey 

Dear Sir:-
Attached hereto you will please find our check 

20 in the amount of twenty-five hundred dollars, ap-
plying as payment on account of your invoice of 
May 1st, in the amount of $5250.00. 

30 

40 

Your other invoice dated May 1st in the 
amount of $500.00 has not been approved by the 
Architect and until such time as he does ap-
prove it, this bill of course cannot be paid. 

As soon as all other obligations of your con-
tract are complied with, we shall be very glad 
to send you a check for any balance due you. 

Yours very truly 

T. NI. GIBBS CONSTRUCTION COMPANY 
T. M. GIBBS 

TMG 
CMH 
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EXHIBIT P. 4. 

Mr. August Lacom·be, 
668 Lyons Avenue, 
Irvington, N. J. 

Dear Sir: 

DRAWER ''A'' 
IRVINGTON, N. J. 
APRIL 10th. 1925 

We have hesitated to enforce Article VI of 
our contract, feeling you did not understand in 
detail the nature of the union co,mplications and 
all the conditions of your contract. 

However, the writer finds from our conversa-
tion otf this morning that you are fully aware of 
the details and that you have talked the matter 
over with your lawyer. 

The time has arrived when the trench exca-
vation must proceed without further delay. 
Further this work must be performed in accord-
ance ·with Article V, of our contract which in 
plain English, means you must use union labor 
for trench excavation in Irvington. 

This is to notify you that in accordance with 
Article VI of our contract (after the expiration 
of three days from this date,) we will proceed to 
excavate trenches, and charging the cost to your 
account unless you are performing this work ac-
cording to all the terms of our contract. 

Very truly yours, 

T. M. GIBBS CONSTRUCTION CO. 
FD Supt. 

10 

20 

30 

40 
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Arthur w. Cro1111, Law Printer, 66-57 Lafayette Street, Newark. N. J. 

New Jersey Court of Errors and Appeals 

AuGLJST L. LACOMBE, 

Plaintiff-Respond ent, 

TYLER ~I. 
T. M. 

vs. 

GIBBS, 

Gibbs 
trading as 

Construction 
Company, 

Defendant-Appellant. 

Action 
at Law. 

On Appeal 
from Essc :c 
County 
Circuit 
Court. 

BRIEF OF APPELLANT. 

Statement of Facts. 

On February 17, 1925, an agreement in writing 
was entered into between the parties to this suit 
whereby the plaintiff agreed that he would do 
all the general and trench excavation for a high 
school building now erected in Irvington, New 
Jersey. It was agreed that the plaintiff as sub-
contractor should receive seventy cents per cubic 
yard for general excavation and the sum of One 
dollar and twenty-five cents per cubic yard for 
trench excavation. 

The plaintiff proceeded with the excavation 
pursuant to the contract and completed prac-
tically all of the general excavation and in ad-
dition he did one hundred and seventeen yards 
of trench work, so that at the time when the con-
troversy between the parties arose the plaintiff 
had done work amounting to the sum of Three 
thousand two hundred and seven dollars and 
seventy-five cents ($3,207.75). 
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In the contract it was amongst other things 
provided as follows: 

'' Article V. Sub-contractor agrees to co-
operate with contractor and all other £ub-
contractors employed on the work in order 
to avoid complications and insure first-class 
workmanship in every respect, and further, 
that in the manufacturing, assembling and· 
erection of the work, he will employ only 
men whose work will be acceptable to and in 
harmony with other workmen on the build-
ing. 

Article VI. Should the sub-contractor at 
any time refuse or neglect to supply a suf-
ficiency of properly skilled workmen, or fail 
in any respect to prosecute the work with 
promptness and diligence, or fail in the 
performance of any of the agreements herein 
contained, the contractor shall be at liberty, 
after three ( 3) days' written notice to the 
sub-contractor, to provide any such labor, 
and deduct the cost thereof from any money 
then due or thereafter to become due to the 
sub-contractor under this contract: And if 
the contractor decrees that such refusal, 
neglect or failure is sufficient ground for 
such action, the contractor shall also be at 
liberty to terminate the employment of the 
sub-contractor for the said work and to 
enter upon the premises and take possession 
for the purpose of completing the work in-
cluded under this contract, of all tools and 
appliances thereon, and to employ any other 
person or persons to finish the work: And 
in case of such discontinuance of the em-
ployment of the sub-contractor, he shall not 
be entitled to receive any further payment 
under this contract until the said work shall 
be wholly finished, at which time, if the un-
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paid balance of the amount to be paid under 
this contract shall exceed the expense in-
curred by the contractor in finishing the 
work, such excess shall be paid by the con-
tractor to the sub-contractor: But if such 
expense shall exceed such unpaid balance, 
the sub-contractor shall pay the difference 
to the contractor" (State of Case, p. 90). 

:Mr. Lacombe was employing non-union labor in 
performing the excavation. In tl10 mouth of 
March, 1925, and during the progress of the work 
a delegate of the Laborers' Union representing 
other laborers on the job emp loyed by the de-
fendant, called on M .. r. Durant, who was the 
superinte11de11t on the job for the defendant, 
·with respect to the emp loyment by 1\ifr. Lacombe 
of uniou labor. .Mr. Durant took the delegate 
to l\1r. Lacombe and .Mr. Lacombe was askecl 
by the delegate whether or not he ,rould emp loy 
uuion men ou the job awl w11ou would he do so. 
'l1he plaintiff replied that he had 11cver used 
nnjon labor aud did 11ot intend to start then. 
At this co11vert:Jatio11 there ,nl s present the 
·.ste·wanl of the laborers ·who were emplo yed on 
this job. It appeared from the testimony that a 
~teward is a representative of the men on a 
particular job on which ·work is being done. 
'fhe nuion delegates informed 1Ir. Durant that 
unless the trenches were exca vate<l by union 
labor that they would uot furnish the defendant 
with concrete and further that should the de -
feudant succeed in gctti 11g meu to put in the 
concrete work I.hat tl1e clefeudant would he 
unable to get. rnns011s to place the brick work. 
This information ,Yas giv en to 1\11 .. r . . Lacombe by 
~fr. Durant At the time other employees of 
thr defendant _ 1Yere ,;1,7 orking on this job and 
tlwy ,rc r e nnion men. rrho (lpfendant hac1 
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laborers of his own as well as carpenters 
aud others working on the job at the time this 
controversy arose. All of this testimony appears 
on pages 59 to 60 of the State of the Case. 
Upon Mr. Lacombe 's refusal to employ union 
men or to satisfy the delegates, he was informed 
by the defendant through :Mr. Durant that the 
defendant expected the plaintiff to proceed ·with· 
his work in accordance with the requirements of 
the contract. This Mr. Lacombe refused to do 
unless he was permitted to proceed with non-
union employees . As a result of the action of 
the plaintiff a notice in writing was served on 
the plaintiff by the defendant in accordance 
with Article VI of the contract demanding that 
the plaintiff proceed with his work in accordan ce 
with the contract, and that if he failed so to do 
that the defendant would proceed to excavate 
the trenches and charge the cost to the account 
of the plaintiff. Upon the plaintiff's failure to 
proceed as requested by the defendant the latter 
did the trench excavation himself. The contract 
price amounted to One dollar :ind twenty-five 
cents for trench excavation ·v,,hereas it actually 
cost the defendant the sum of Five do1lars and 
eighteen cents per cubic yard to do the -work. 
(State of Case, p. 65). There was considerabl e 
testimony tending to explain the wide differenc e 
between the contract price, the price of the de-
lfendant and the actual cost o:f the ·work. (Stat e 
of Case, pp. 66, 78-79-80). 

As was stated above at the time the con1ro-
versy arose there would have been due to the 
plaintiff the sum of Three thousand two Jnm-
dred seven dollars and seventy-five cents 
($3,207.75). The defendant refused to pny this 
amount because of his counter claim. 111Iere waH 
nine hundred sixty-uine yards of 1Te11cl1 cxcava -
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tion rema1n1ng to be done and the ref ore the 
defendant's claim against the plaintiff was 
slightly in excess of Five thousand dollars ($5,-
000). 

Motion was made by the plaintiff for a direc-
tion of a verdict in favor of the plaintiff on the 
defendant's counter -claim and after a rgnmmit 
a verdict ,vas - directed by the trial court in favor 
of the plaintiff for Three thousand five hundred 
m1cl sixty dollars ($3,560). 

LAW POINTS. 

Contract between the parties misconstrued. 

If the trial court had adopted the construction 
11rged by the defendant with respert to Article 
V then the case would have gone to Urn jury oll 
the defendant's counter-claim. The defendant 
ron!r11decl ilu:it lw was justified in insisting upon 
1-110 employment of labor by the plaintiff i11 
liarmony with otlier workmen on this job. rr11e 
plaintiff expressly agreed that he ·would emp loy 
only mPn ,:vhose work would he acceptable to and 
iu harmouy witli other workmen on the buil<li11g. 
11he trial judge emphasized three words in this 
]Hnagraph, to ·wit, "co-operate," "workman -
ship" and "work," but it is respectfully urged 
iliat emphasizing these words does not do jnstien 
to the moaning of the paragraph. The plain -
tiff agreed to co-operate ·with the contractor 
,TO A VOID CO:MPLICATIONS as ·\,·ell as to 
insure first class workmanship. Complications 
eertai nly arose on this job when the delegates 
of the union consulted the defendant's super-
intenLh-'nt and J\1r. Lacombe, ancl then and 
there the plaintiff failed to co-operate with 
iho (lcfendant. · The co-operation intended waR 
illllic,1 te cl by th e words in the sa111c artiele 
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to the effect that the contractor will em, 
ploy only men whose work will be acceptable to 
and in harmony with other workmen on the build-
ing. The men employed by the plaintiff were 
not acceptable to other workmen on the building. 
The defendant lrnd other laborers in his emplo)r 
and these men through their representatives 
complained of the employment by the plaintiff of· 
non-union men in doing the trench excavating. 
(State of Case, p. 64). It is apparent that the 
union laborers had no objection to the employ-
ment of non-union men for general excavation 
because no trouble arose until the plaintiff was 
proceeding with the trench excavation. In addi-
tion to the laborers employed by the defendant 
there ·were carpenters and plumbers on the joh. 
(State of Case, p. 60). It was obviou s to both 
the plaintiff arnl the defendant that a serious 
complication had arisen due to the men employccl 
by the plaintiff and it was for this very purpose 
that Article V was inserted in the contract. rrhc 
defendant ·was placed in a position whereby there 
would be a walk-out by his laborers and ot1ier 
tradesmen and the job would be black-listed by 
the trades ,~,hich ·were to follow after the excavat-
ing had been completed. Both the plaintiff ancl 
the defendant were in the building busin ess for 
a considerable length of time and no doubt hacl 
gained valuable experience in this class of work. 
Both, of necessity, had been fully acquaintecl 
with labor conditions '"·hen the contract ,ms 
made. The defendant did not li1nit the plaintiff 
in his selection of workmen but in order to pro-
tect himself he merely insisted that workmen 
employed by the plaintiff would be acceptable 
to and in harmony with other workmen on the 
building. ~rhe t.ria I eourt emplw si 7'N1 1 lie \\'onl 
"work." The plaintiff was required to perform 
the obligations of his contract in a first class 
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manner and as far as the character of his work 
was concerned he had to answer to no one 
other than the defendant and surely the parties 
did not int end that the work of the n1e11 employed 
by the plaintiff would have to be acceptable to 
other workmen on the building. Other workmen 
on this particular job were not interested in 
the plaintiff's work, but surely Uwy wore alone 
interested in their own, and if the plaintiff 
were to undertake the task of performing his 
,rork nnder the contract to the satisfaction of 
other workrneu 011 the lrn ildiug he would indeed 
be undertaki1 1g a most serious and difficult 
task. If the parties had intended to give the 
meaning to the word "work" which was give11 
by the trial judge they would have used the word 
"workmanship" and not "work." 

The contract between 1lio plaintiff and t11c 
defendant did not, of necessity, look fon,~ard to 
Ow empl oyment of u11ion lal.Jor exchu;i vely . rrho 
rlefendant is described in the contract (State of 
case, p. 88) as heiug from Phi lad elphia, Penns:d-
nrnia, and the plaintiff is described as being from 
Jrvingiclll, New .Tersoy. lt. i:-; obvious tha t the 
defendant looked forward to the completion of 
ibis work irrespective of labor condit ions which 
prevailed in the locality of Irvington. Tf ihe 
various sub-contracto r s were io insist on au 
open shop the contract looked f orwan1 to em-
ployment by the plai11tiff o[ men who wou ld he 
nc·<·<iptahle in 1-rnd1 n rruu11ier. 11' on the other 
hand condi tions wl1ich prevailed iu this locality 
required that the plaintiff employ none other 
1lian union men, then tlie obligation nuder the 
contract on the part of the p lai ntiff io so em-
ploy union men was contemplatocl. As it c1e-
ve1opeu tho r epresentatives of laborers as well 
as other trades i11sisted 11fHm t lie employm c11 t 
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of union labor by the plaintiff and this he re-
fused to do. 

We respectfully urge that tlJC plaintiff agr eed 
by the terms of Article V to employ union men 
in the prosecution of the work if it became neces-
sary by reason of the demands and compla int s of 
other workmen on the job. It is not disputed 
that the plaintiff failed to do tliis. Consequently 
the defendant was justified in proceeding with 
the balance of the work himself and inasmu ch 
as the counter-claim exceeded the plaintiff's de-
mand the case should have been submitted to 
the jury. 

CONTRACT NOT INVALID. 
The validity of Article V of the contract ·was 

not raised in the pleadings and therefor e no 
such issue could be raised at the trial nor can 
it be raised in this court. We will, however, 
treat on this subject inasmuch as the trial judge 
made some slight comment on thif5 subject in 
deciding the plaintiff's motion. A careful read-
ing of the clause in question will disclo se that 
the plaintiff was not required to emplo.v onl.'· 
union men. Ife was unlimited in his choice of 
workmen excepting as to the limitation which he 
himself volu1ltarily placed on l1imsclf. For vrnrk-
men to maintai11 an open shop is surely not 
illegal. Let us therefore assume for the pu rpose 
of this argument tha t the plaintiff had employed 
only union labor and that other workm en on 
the job insisted upon maintaining an open shop 
so that all workmen were free to obtain employ-
ment irrespective of whether or not they had 
become affiliated with an y organizati011. If our 
construction of th e meaning of Article V is 
adopted than it seems to us that no serious 

argument could he mad e by the plaintiff that 
the clause in the contract was invalid by reason 
of the illegal restraint imposed. A contract to 
employ only union labor is uot per se an illegal 
contract nor is it an unenforceable contract, 
but such contracts have been uniform ly sanc -
tioned by our courts if the rest rai nt imposed is 
not unreasonable and the contract is made to 
ad·vance the material interests of tho union. 
In the case of Ja cobs v. Galien, docidNl jn tlio 
Court of Appea]s of New York and reported iu 
183 New York 207 (76 N. ]£., p. 5), it appeared 
that the contract was entered into between tho 
defendant and one Ja cobs as pr esident of 1110 

Protect ive Coat Tailors and Pressers Union. 
Cohen agreed to employ only member s of this 
union ,,·ho ,,Tere in good standing, etc ., for the 
period of the agreement. He gave a note ·whicl1 
was to be treated as liquidated damages if ho 
violated the term s of the agreemen t . The <le-
fouclaut soug ht to emplo y others tlrnu members 
of the union and an action was brou ght upon tho 
note. An answer wa s filed sett ing up t-lla t th o 
contract was in re stra in t of trade arnl 1 !ta t it 
liat1 for its purpose the combination of employers 
nud employees ·whereby the freedom of citizern-; 
in purs uin g lmYfnl t rad e i s th rou gh sucI1 con-
tract hampered and restricted. It was urged 
that such contra ct was against pub lic policy and 
should not he enfor ced. 'l'o this answer a de-
murrer was filed and sustained. 'l1ho opi11ion of 
1h<' eour t is in part as follows : 

"Whatever else ma y be sa id of it, this 
is the case of an agreement volunta rily made 
by an employer with his workmen, whicl1 
bound the lat te r to give their skilled serv-
ices for a certain period of time, upon cer-
tain conditio ns, regulating the pe~fo rman ce 
of the work to be done, and restricting the 
class of ·workman ,\·110 should be engagc c1 
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upon it to such persons as ·were in affiliation 
with the association, organized by the em-
ployer's workmen with reference to carr ying 
on the very work. It would seem as though 
an employer should be unquestionably, fr ee 
to enter into such a contract with his ·work-
men for the conduct of the business, without 
it being deemed obnoxious upon any ground 
of public policy. If it might operat e to pre-. 
vent some persons from being employed 
by the firm, or, possibly, from remai ning 
in the firm's employment, this is but an 
incidental feature. Its restrictions were not 
of an oppressive nature, operating gen erally 
in the community to prevent such craft smeu 
from obtaining employment and from earn-
ing their livlihood. It is but a private agree-
ment between an employer and his em-
ployees concerning the conduct of tl1e l:msi-
ness for a year, and securing to the latter 
an absolute right to limit the class of their 
fel1ow workmen to those persons who should 
be in affiliation with an organization entered 
into ·with the design of protecting th eir in-
terests in carrying on the v;rork, as indeed, 
the agr eement recites.'' 

"The inviolability of the right of personR 
to freedom of action n1ay ·well extend to any 
concert of action for legitimate ends, if 
consistent with the maintenance of lavi7 and 
order in the community, and if not in terfer-
ing with the employment and the exerriRe 
by others of their constitutional rights. 
Their right to combine and to co-operat e for 
the promotion of such ends as tbe incrcnsc 
of wages, the curtailment of hours of la ho!·, 
the regulation of their relations ,:vitli their 
employer, or for the redress of a gri evance, 
is justifiab]r. 'rh efr combination is lnwfnl, 
when it does not extend so far as to inflict 
injury upon others or to oppress and crush 
them by excludin g them from all employ-
ment, unles s gain ed through joinin g the 
labor organi~mtion or trad es union s." 
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'' This contract ,vas voluntarily entered 
into by the Cohens, and if it provided for 
the performance of the firm's ·work by thos e 
only who were accerdited members in good 
standing of an organization of a class of 
workmen, whom they employed ,vere they 
not free to do so 1 If they regarded it as 
beneficial for them to do so, does it lie in 
their mouths now to urge its illegality "! That, 
incidentally, it might result in t:he discharg e 
of some of those employed, for failur e to 
come into affiliation with their fellow work -
men's organization, or that it might pr event 
others from being engaged on the work, is 
neither something of which the employer s 
may complain, nor something ·with \Yhirh 
public policy is concerned." 

ln tl1c case at bar the plaintiff and the <lefenc.1-
,rnt voluntarjl) · e11t·ored into this contract. The y 
rega rded the language of the contra ct as bene -
ficja] to botl1. ~rhe plajntiff renlized that iie wa s 
frcl' i o employ auy <:Jass of workmeu, a t least 
nnt il obj ection should be made by otlwrs on th o 
job. rl111e def oudant felt tha t the provisio11s were 
beneficial to ]1irn jn 1 !tat lie was relieved of worry 
mid responsibility about any labor trouble s. 
rn rnt is why the words "in order to avoi<l compli -
catious " were used. vVe find it very difficult to 
construe U10 claus e in q uestiou as tending to 
create a monopoly in labor or tending to injur e 
others. rr1ic res tr a int imposed affects only one 
par ticular job aml does not apply to the em-
ployment of any large body in tho communit y, 
nor does it operate generally to prev ent trad es-
men from obtaining emplo yment and earning 
their livlihood. It is a mere private agreem e11t 
in which the public is not concerned. If a group 
of contractors combined for the purpo se of 
forcing the employm ent of a certain class of 
labor there might be some plan sih]e ar gument 
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but hardly wh er e th er e was a singl e agreement 
betw een two individual s. 

In th e case of Grassi Contracting Co. v. Ben-
ne tt , 174 App. D. 244 (160 N. Y. S. 279), it was 
held a s follow s : 

'' An employer may lawfully discharge or 
refuse to employ one because he is or is not. 
a member of a labor union, and may law-
fully contract with his employees to employ 
only union labor, and to discharge others, or 
vice versa.'' 

In the case of Sta te, ex rel R obert Mitchell 
Furniture Co. v. T oole, 26 Mont . 22 (55 L . R. A. 
644 ) , 91 Am er . St . R ep . 386; 66 Pa c. 496), it was 
held that 

'' A contract between private persons may 
provide that it shall cease to be obligatory 
or be void, if either party to it shall employ 
non-union men, and the law will permit the 
provision to have its full force: And so with 
an inhibition against the hiring of union 
men, and with all other stipulations which 
are not impossible of performance, not im-
moral, nor contrary to public policy. A pri-
vate person seeking proposals may give no-
tice that the bidders must be members of 
labor organizations or employers of none but 
union workmen. The acceptance of a bid 
made in accordance with the terms of a no-
tice would constitute a contract, the condi-
tions whereof will be binding.'' 

Our ex amin at ion of the authorities does not 
di sclose any case ha ving been dec ided in this 
St ate dir ect ly in po in t wi th the case at bar. 

In th e case of New J ersey P ainting Co. v. Local 
No . 26, B rotherhood of Painters, Et.c., 96 N. J. 
Eq. 632 (126 Atl. 399), ·which was decid ed 111 this 
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eonrt i t appeared that a bill of compla int was 
filed for an inj unction against the def eudants 
from ordering, advis ing, encourag ing, partiC'i-
pating iu, pers uading, contrihuting money or 
advice to any strike or cessation of work of any 
of compla inant's employe es . It appears that 
ihc defenda n t un ion passed a certain ruie per-
taining to Urn wage sca le iu U10 district 1n which 
work was to be done and it wns contended hy 
the compla i11a11t that tl1e rule was illegal for 
illc r enson set fort-11 in the opin ion. '1'11e com-
plainant failecl to comply with the rule imposed 
b)' tho union nnd the emp loyees of the comp lain-
mit were ordered to strike and did strike. ·wh ile 
the last cited case is not directly in poiut of the 
case at ba r it seems to us that it is analogorn; 
jn princ ip le. This court said 111 part: 

'' The mere combination of action is 11ot 
the element which gives an illegal char-
neler to the act. It is the illega lity of Urn 
purpose to be ace om plisli ed, or t b c ill egn l 
means used separately or in furtherance o!' 
the purpose, which makes tl1e act illega l." 

* 
"T'lie above cases and near ly all tne cases 

in this country quite uniform ly hold , all(l 
the comp lainant seems t o concede, that the> 
union m ay arb i trar ily fix a uniform scale 
of wage appl icab le to all its mem bers , and 
str ike to enforce its demands; i.e ., either 
to maintain or a<lvm1ce a scale of wages, 
nnd the strike will no t be in te rfered wit11 
by the courts, if it is lawfully carried on. 
Bossert v. Dhuy, 221 N. Y. 342, 117 N. E. 
582, Aun. Cas . 1918D, GGl. Bu t tlrn argu-
ment hy the comp laina n t, followed by tlw 
learned Vice-C h ance llor in this case, seem~ 
to be based upo n the idea that the union can-
11ot iu good faiU1 frame or adopt a rule pro-
vidillg for a slidillg sC'ale of wag es to fit 
ostensib ly the varying loeal cc0110rnic eoll(li-
t i011S tl1roug l1ont: tlw U11itetl States, wh ie11 
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in effect does discriminate against some em-
ployers, as a class, in the matter of wages 
to be paid. It seems to be based upon the 
ground that such regulations create an u11-
fair restraint of trade. 

'rhe attack is aimed not at the combinatio11, 
but at its effect upon the employers. 'l1his 
is unsound, both legally and economically. 
In the last analysis, the prime object of the. 
rule attacked is to establish a standard of 
wages. It is hardly necessary to enter into 
any extended discussion, pointing out that 
in law or by analogy article 4 S. 2, and 
Amend. 14 S. 1, of the Constitution of the 
United States, are not applicable to private 
contracts. These sections are diTected 
against State action only. United States v. 
Harris, 106 U. S. 643, 1 Sup. Ct. 601, 27 L., 
Ed. 290. 

Economically, the conclusion reached hy 
the lower court confuses the possible or 
probable effect of the defendant's action _upou 
the employers with the defendants' nght~. 
'l1he law gives the defendants a right to sell 
their Jabor to whom they please, wlien an<l 
under such condition as they rnay fix, iu-
dividually or in con1bination. The y may 
make rules and regulations passed iJ1 good 
faith, providing for what they deem to be 
an economic advantage to themselve s. If 
in the enforcement of such rules and regula-
tions thev violate no la,, ,, but act solely for 
the declared purpose, the courts ough t not 
and cannot lega1ly enjoin them from suclt 
concerted action, simply because such ac-
tion may affect some employers. How . ca11 
it be said that such rules and regulat10J1s 
create an unfair restraint of trad e 1 II' 
the law gives the workers such rights, il 
must protect them to their enjoyment. _They 
cannot be enjoined from their use or mter-
fered with by the courts. Employers have 
no vested int erest in the labor of workers. 
\\ re think the defendants, by the terms of. t]_H' 
statute in 1883, both its let ter anc1 sp1nt, 
are within its protection. They aro also 
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·within the protection of the law as deelarell 
in the cases cited. 'rho cases, in which con-: 
cert ed action on the part of a body of 
workers has been held unlawful, have invari-
ably been such in which either the object 
sought to be attained had little or 110 bear-
ing on the interest of the workers, or in 
which the methods employed by them were in 
themselves unlawful.'' 

In the case of Taylor Iron & Steel Co. Y. 

Nichols, et al., decided in this court ill 1908, re-
ported in 73 :N. J. Eq. 684 ( 69 Atl. 186), it ·wn s 
amongst oilier things held that: 

"The validity of this agreement is as-
sai led by the defendant on several grounds. 
We think it is necessary to consid er only the 
objection that it is invalid because it consti-
tutes an excessive restraint of trade. 

The rule of this State is that a contract iu 
restraint of trade will not be cnf orcccl unless 
the restraint is no more extens ive than i:-i 
reasonably required to protect the interests 
of the party in favor of whom i t i s givell, 
nnd not so large as io interf ere with t.lie 
interests of the public-.'' 

Artic le V i11 Urn contract in question ,va s i11-
fiertod for tl1e mutnal advantage of the coutraci -
ing parties. '11Jie defendant sought protoc1.io11 
against labor trouble s and th e complainant oh-
tained an advantage iu that he was permitted to 
ernplov union or n011-m1ion labor as conditions 
111·eyail0d in the community. From th e authori -
ties it ·would seem that th e def enda nt would have 
the rig ht to exact a covenant from the plaintiff 
tl1at none but union labor would he employed, 
hut the present case does not even go as far as 
that. rrhe restn1in1 - imposed in tl1is (\0111 J'il('t WHH 

reasonab le in that it did not extend beyond the 
scope of the necessities and requirements of U1e 
Jrnriics to the r<'rnt-ract. rrhereforr, we r es pect -
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fully submit that the clause in question was legal 
and en£ orceable. 

Respectfully submitted, 

vVOLBER & GILHOOLY, 
Attorneys for and of Counsel 

with Defendant-Appell ant. 

New Jersey Court of Errors and A:ppeals 

AUGUST L. LACOMBE, 
Plaintiff-Respondent, 

vs. 

TYLER M. GrnBs, trading as T. 
M. Gibbs Construction Com-
pany, 

Defendant-Appellant. 

Action 
at Law. 
On Appeal 
from Esse x 
Cownty 
Circuit 
Court. 

BRIEF OF PLAINTIFF-RESPONDENT. 
History of the Cause. 

This is an appeal from a judgment rendered 
in the Essex County Circuit Court on 1viarch 16, 
1927, in favor of the plaintiff in an action at law 
which was tried by the Court and a jury. 

The Court directed a verdict in favor of the 
plaintiff and against the defendant for $3,560.00 
and submitted to the jury the question whether 
or not the plaintiff was entitled to certain addi-
tional profits which he claimed. 

The jury rendered a verdict for the amount 
directed, together with costs in favor of the 
plaintiff. The Court also directed a verdict for 
the plaintiff on the counter-claim filed by the 
defendant. 

Statement of Facts. 
August L. Lacombe, the plaintiff -respondent, 

entered into a written contract with Tyler JH. 
Gibbs, the defendant-appellant, trading as T. 1'1. 
Gibbs Construction Company, dated February 17, 
1925 (Exhibit P ·. 1, S. C., p. 88). This contract 
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consisted of a printed form prepared by the ap-
pellant, and contained the following clause, 
which is the principal subject of controversy on 
this appeal. 

'' ARTICLE V. Sub-contractor agrees to co-
operate with contractor and all other sub-
contractors employed on the work in order 
to avoid complications and insure first-class. 
workmanship in every respect, and further, 
that in the manufacturing, assembling and 
erection of the work, he will employ only men 
whose work will be acceptable to and in har-
mony with other workmen on the building." 

By the terms of the contract it was agreed that 
the respondent should receive 70c. per cubic 
yard for general excavation work, and $1.25 per 
cubic yard for trench excavation work on the sitr 
of the now completed high school building in 
Irvington, N. J. 

The respondent proceeded with the excavation 
Rnd completed almost entirely the general ex-
cavation work, · and in addition completed 117 
cubic yards of trench work when he was stopped 
hy the appellant. The contract price for the work 
he had completed at that time was $3,207.75. 

~rhe respondent issued a writ of attachment 
out of the Essex County Circuit Court in an 
action brought by him against the defendant to 
attach certain funds in the hands of the Board 
of Education of the Town of Irvington, New 
Jersey, due or to grow due to the appellant. The 
appellant entered an appearance and filed a bond. 
The respondent filed a Domplaint in which he de-
manded the sum of $3,207.75, the contract price 
of the work he performed, and the additional 
sum of $356.26, representing profits alleged 
to have been lost by reason of his discharge. 
'1:he appellant filed an answer and counter-claim, 
and in the latter demanded $5,026.71 damages, 
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upon the theory that the respondent had breached 
the contract, and the costs of completing the 
work were much higher than the price at which 
the respondent contracted to perform it. 

The questions to be discussed on this appeal 
are two in number. 

1. Did the trial court commit error in di-
recting a verdict in favor of the respondent on 
the first count of the complaint f 

2. Did the trial court commit error in direct-
ing a verdict for the respondent on the counter-
claim filed by the appellant 1 

The action of the trial court was based upon 
the provision contained in Article V quoted bere-
inabove ( S. C., p. 83). In contending that no 
error was committed in either instance by the 
trial court, hYo points will he discussed by the 
respondent . 

POINT ONE. The proper construction of the 
contract entered into by the parties warranted 
and required the direction of a verdict for the 
respondent upon the first count of the complaint 
and on the counter -claim of the appellant. 

POINT TWO. Article V construed as con-
tended for by the appellant would be unenforc-
ible or illegal and, therefore, the trial court was 
warranted and required to direct a verdict as 
it did. 
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POINT ONE. 
The proper construction of the contract en-

tered into by the parties warranted and required 
the direction of a verdict for the respondent upon 
the first count of the complaint and on the 
counter-claim of the appellant. 

The learned trial judge in his direction of a· 
verdict, and the attorneys for the appellant, in 
their argument set forth in their brief, both con-
ceded, and correctly so, that the whole case de-
pends upon whether or not Article V requires the 
employment of union labor. It will not be neces-
sary, therefore, to copiously refer to the testi-
mony of the various witnesses. The brief sub-
mitted on behalf of the appellant treats the whoJp 
matter as dependent upon the construction of 

· this article of the contract, so that discus sion 
·will be limited to that alone. 

By every canon of construction established by 
the courts of this country, the words of Article 
V can be given no other construction than that 
applied to them by the trial court. For conven-
ience in carefully examining that article it is 
here set forth a second time: 

"Article V. Sub-contractor agrees to co-
operate with contractor and all other sub-con-
tractors employed on the work in order to avoid 
complications and insure first-class workmanship 
in every respect, and further, that in the manu-
facturing, assembling and erection of the work, 
he will employ only men whose work will be ac-
ceptable to and in harmony with other workmen 
on the building.'' 
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The learned trial judge in directing a verdict 
said (S. C., p. 84): . 

'' * * * the three important words being 
'co-operate' 'workmanship' and 'work,' and. 
perhaps 't~ avoid complications.' " 

A careful examination of these words in connee-
tion with their context and relative positions in 
the article must inevitably result in the conclu-
sion that the trial court was correct in its inter -
pretation. 

The only fair construction consistent with the 
e»pressed intention of the parties, and the ac-
cepted meaning of the terms used, is that the 
wo1·kmanship and rnanne1' of carrying on the 
labor of the nien employed by the respondent 
would dovetail w-ith the operation? of other work-
rnen on the .fob, so that a mutual give and take 
spirit 1night prevail in the u,se of appl-iances and 
the like for the common use of all workmen on 
the job, in the co-operating u,ith each other in 
so regulating the work as to have ii p1·oceed -in 
the most desirable manner for the peculiar re-
qn-irement s of each other, and in the avoiding of 
possible disputes and ill-feeling which might 
arise from a lack of snch co-operation. 

rrhe use of the word "complications" in Article 
V is greatly relied upon in the brief of the ap-
pellant as i11dicatin g a mutual intention to em-
ploy 01tly union men. That word is in th e first 
portion of the article and is referable as clearly 
appears in ihe reading of the article, to the 
word "co-operation" which appears earlier. All 
of that early portion of the article is somewhat 
i.·olated from U1e remainder and regarded as dis -
tinct from it by the use of the words '' and fur -
ther," following which is the languag e co11-
slnie d by the Court. But even if the word '' com-
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plications" is to be regarded as applicable to the 
whole of the article,. nevertheless, the complica-
tions which must have been contemplated by the 
use of the words which were in fact used, were 
such as have already been indicated, and the fact 
is that there were no complications. 

Judge Dungan interrogated l\1r. Durant, super- . 
intendent of defendant's construction work 
(Case, p. 74), and there elicited the informat ion 
that the defendant admitted that the only objec-
tion that any one had to the plaintiff or his work 
was because he wouldn't employ union labor and 
there was no objection to his work, as such-in 
short, it ·was otherwise satisfactory. 

It may be that it was the secret intention of 
the appellant to require the respondent to em-
ploy union labor, but such an intention, if in fact 
it existed, is far different from the expresseu in-
tention and therefore is of no effect. In 13 C. J. 
523, it is said: 

'' The secret intention of the parties, how-
ever, if different from the expressed inten-
tion, will not prevail, as the law looks to 
what the parties said as expressing their 
real intention.'' 

To the same effect are the following decisions: 
Metropolis National Bank v. Kennedy, 17 Wall. 
19; Nichols v. Mercer, 44 Ill. 250; Knapp v. 
Simon, 49 N. Y. Super. 17; Crimp v. lVIcCormick 
Construction Co., 72 Fed. 366. 

It is a well established principle that words 
used are to be given their ordinary and popular 
meaning when it is not evident that they are 
used in a technical sense. The three words em-
phasized by the learned trial court should be 
given a meaning consistent with that which their 
everyday use connotes. 
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Upon this subject the following pe rt inen t state-
ment is contained in 13 C. J. 531: 

'' In construing a written contract the 
words employed will be given their ordinary 
and popularly accepted meaning, in the ab-
sence of anything to show that they were 
used in a different sense.'' 

In American Lithographic Company v. Com-
mercial Casualty Insuranc e C01npany, 81 N. J. L. 
271, a decision of the Supreme Court, in which 
the opinion was vvri1 ten by Jus t ice Parker, it was 
said: 

"Applying the rule that. word~ in a. con-
tract are to be understood in their ordinary 
sense in the absence of anything to indicat e 
that they were used in a peculiar sense, it 
seems plain that the words 'elec trotypes of 
all the policies' means 'electrotypes of all 
the thirteen forms of policy' and not merely 
an assortment of fragmen tary electrotypes 
which could be pieced toget_her in :73:rious 
combinations so that the thirteen differen t 
forms could be assembled therefrom in turn.'' 

If these ·words were used with any special or 
particular meaning, certainly no evidence ,vaR 
submitted at the trial to support such a con--
tent ion, the burden of proving which of courRe 
was upon the appellant. 

Article V of the contract is to be most st rongly 
c·onstrued against the appellant if it is ambiguotrn, 
for the contract was prepared by the appellant 
and consists of a printed form bearillg al i t8 
head the name and address of the appellallt. The 
language nsed \\·as the language chosen by the 
appe llant. It is unambiguous and is Bot open to 
the charge of uncer ta inty or vagueness of ex-
pression as far as the employm ent of union labor 
is concerned. But were it ambiguous, 1 li e rul<.' 
just stated would of course apply. In Arl1niriis-

New Jersev State Library 



8 

trators of Stone v. United States Casualty Com-
p,any, 34 N. J. L. 371, Chief Justice Bea sley, 
speaking for the Supreme Court, said: 

"If the terms used are imperfect or am-
biguous it is the fault of the defendants; it 
is their contract, and the construction of it 
must be most strongly against them-contra 
proferentes." 

In American Lithographic Company v. C01n-
mercial Casualty Insurance Company, sitpra, Ju s-
tice Parker said: 

'' Two other rules are applicable-first, that 
the language must be interpreted -in the 
sense that the promisor knew, or had reas on 
to know, the promisee understood it (9 Cyc. 
578); second, that the words are to be most 
strongly construed against the party using 
them.'' 

In 13 C. J. 34G, the rule and reason therefor is 
stated in these terms: 

"Where a contract is ambiguous it will be 
construed most strongly against the party 
preparing it or employing the words con-
cerning which doubt arises, the reason for 
the rule being that a man is responsible for 
ambiguities in his own expression and has 
no right to induce another to contract with 
him on the supposition that his words mean 
one thing, while he hopes the Court will 
adopt a construction by which they would 
mean another thing more to his ad-
vantage. ""' * * The rules just stated are 
of course peculiarly applicable where the 
contract is on a printed form prepared by 
one of the parties." 

Construing the language of Article V most 
strongly against the appellaut it. camwt he seeu 
how there can be read into the article, a require-
ment that the respondent employ ulliou lalwr. 
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The point is made in the brief of the appel-
lant that '' the men employed by the plaintiff were 
not acceptable to other workmen on the build-
ing." 'l1be coutract did not require that they 
should be. It merely provided in Article V, that 
the contractor should employ '' * * * only men 
WHOSE WORI{ will be acceptable to and in 
harmony with other workmen on the building.'' It 
was the· work and not the men, which was stipu -
lated for. 

In Trustees of Seventh Baptist Chit-rch v. An -
drew and 11h01nas, et al., a decision of the Court 
of Appenls of .Maryland, reported in 82 Atl. 452, 
it was said: 

'' The word 'work' obviously has a very 
broad and general meaning, but is defined~ 
as applied to contracts, to _be the p_roduct of 
labor and material combined which term-
inates in the execution of the contract, and 
applies to all the work done under_ the_ con-
tract. This meaning of the word, it will be 
seen, runs through the whole c_on~ra?t ai:d 
specifications in this case, and 1t 1s in tlns 
sense that the word is here used. This 
meaning is supported by certain expressions 
in the contract itself; for example: 'Take 
down the work which the architect shall con-
demn'· 'the contractor shall cover and pro-
tect th~ work from damage by the weather': 
'the contractor shall maintain insurance on 
the work.' And in the specifications will be 
found similar expressions, to wit, 'the con-
tractor shall have some competent person on 
the work.' ''l'he contractor must protect his 

d . ' '' '\York,' and 'work shown on the raw1ng s. 
[n the in stn 11 t ea se it is to be not c(l tJic wonl 

"wo rk" wn s used twice iu Ar t icle V, before thn t 
dau se providing f'or the emplorrrwnt of mPn 
·wliosc work should hr necl1pt8 hle. It wn s used 
iu cxartlv the snmt ' m8rnter HS is se t fortli in tl1C' 
opini on ·quoted above. lt is obvious that ill a 
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contract of this nature, the parties are most in-
terested in what is to be produced and the word 
" k" th f ' wor ere ore, must be deemed unless the 
contrary i_s clearly shown, to mean 'the produ ct 
of the fus10n of labor and material. 

It is ur~ed that the appellant, coming from 
Pennsylvania, looked forward to the employ-
ment by the respondent of that type of men which 
con?itions, union or non-union, in the locality of 
Irvington would be found to require. There is 
not a single_ word in the contract showing this to 
have be~n 1n the contemplation of the parti es. 
Not a single word of testimony was adduced Lo 
support any s11cl1 co11tention. 

. Another rule of construction applicable i11 the 
instant case is that a contract must be construed 
as a whole and the intention of the parties is to 
he collected from the entire instrument and nol 
from detached portions. The constructi~n of thi s 
contract as a whole fails to disclose any refer -
ence to the employment of union men by the re-
spondent. In Article VI, the clause --which fol-
l~ws immediately after Article V, it was pro -
vided that: '' Should the sub-contractor at any 
time refuse or neglect to supply a sufficiency o·f 
properl! skilled workmen * * *." Notbin g-
':as said here about union workmen, and Sec-
tion VI is the one which gives to the contractor , 
the appellant herein, the right to terminate the 
contract, and stipulates the grounds upon which 
such termination may be made. 

. A very important rule of construction, which iR 
?uectly applicable in the instant case, is ~dated 
in these words in 13 C. J., page 546: 

. '' W~ere the parties to the contract hn vc 
given it practicc1;l const _ruction by their coll-
duct, as ~y a~ts in partial performance, i::;neh 
construct10n 1s entitled to gr ea.t if not r o,11-
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trolling weight in determining its proper in-
terpretation, particularly where such inter-
pretation is agreed on before any controversy 
has arisen. ' ' 

:B7 rom the brief of the appellant and from the 
testimony it appears that the work was started 
and had proceeded for some time with non-union 
men, without objection from the appellant. It 
was only when labor union delegates made com-
plaints to the superintendent of the appellant that 
the latter took the position that the contract 
called for the employment by the respondent of 
nnion men only. During the operations with 
non-union men, prior to the objections by the 
union delegates, the appellant was silent on this 
question. 

'rhe foregoing rule of construction was affirmed 
by this Court in Edmunds v. Miller, 61 N. J. L. 
G77, and is also recognized in Chur.ch v. Floren ce 
!run J,V urks, 45 N. ,J. L. 129, and Van Dyke v. An-
dr.rs on, 83 N. J. TD. 568. 

Upon an entire consideration of the clearness 
of the language used, the nature of the contract, 
the real interest of the appellant in having dif -
ferent: classes of workmen so handle themselves 
nutl their materials and supplies as to avoid con-
fusion and complications, the construction p1ac'.cd 
npon the contract by the parties themselves, alld 
the inconsistency of the construction contended 
for by the appellant, with the other portions of 
the contract, and with the established rul es and 
canons of construction referred to herein, ther e 
must result the conclusion that the trial <'Onrt 
<'ommitted no error in construing the contract as 
it did, nnd in directing a verdic t . 
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POINT TWO. 

Article V construed as contended for by the 
appellant would be unenforcible or illegal and 
therefore the trial court was warranted a~d re-
quired to direct a verdict as it did. 

. Upo~ the motion of the respondent for a direc -
tion of a verdict, it was contended that .Article 
V of the contract construed as contended for hy 
~he appellant, would be unenforcible as contain-
1:?-g an undue restraint of trade and discrimirn1-
hon, and perhaps an illegal provision as beirw 
opposed to public policy. b 

T~ie l~arned trial judge commented on this cou-
~enbon In directing the verdict, but did not <leem 
It necessary to decide the question. .Although 
the .alleg~d unenforcibility or illegality was not 
s_et :forth In the respondent's pleadings, the ques-
tion ,vas, nevertheless, mooted at the trial with-
out objection and has been discussed in the bri ef 
of the appellant. 'l1he respondent, therefore, will 
undertake to establish the point set forth above. 

By our State Constitution it is provided thtlt: 
'' .All men are by nature free and inde-

p~ndent, a3:1d have certain natural and un-
ah~n~hle nghts, among which are those of 
en10;7ing and d~fending life and liberty, ac-
qmr1ng, posse~sing and protecting propert y, 
and ?f pursuing and obtainino- safety a11d 
happiness." h 

r:1:his is the grand underlying statement of the 
popular will which renders unenforcible .Artic]e 
V of the contract construed as the appellant 
would have it construed. 

In Brennan v. Unit ed Hatt ers, 73 ~- J. L. 729) 
a monumental decision of this Court Justice Pit -. . . ' 
ney, in writing the opinion of the Court said: 

".A . ' • r s a part _of th_e right of acquiring prop -
CJ t) there resides in every man the right of 
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making contracts for the purchase and sale 
of property, and contracts for personal serv-
ice, which amount to the purchase and sale 
of labor. It makes little difference whether 
the right that underlies contracts of the 
latter sort is called a personal right or a 
property right. It seems to us impossible 
to draw a distinction between a right of 
property and a right of acquiring property 
that will make a disturbance of the latter 
right any less actionable than a disturbance 
of the former. In a civilized community 
which recognizes the right of private prop-
erty among its institutions, the notion is in-
tolerable that a man should be protected bv 
the law in the enjoyment of property once it 
is acquired, but left unprotected by the law 
in his efforts to acquire it." 

.A consideration beyond these able statements 
hy the learned Justice, which is of the utmost 
importance in the present case, is that the appel-
lant was engaged in the execution of a public 
work, namely, the building of a high school in 
the 'J1own of Irvington. That municipality, 
through its Boarcl of Education, was engaged in 
8pending the money of its taxpayers :for the 
er ection of the high school, and was interested 
in the highest degree in securing the erection of 
the building at the lowest possible coRt and bur -
den to its taxpayers. It entered into the con -
tra ct with the appellant for the erection of the 
high school, it being understood, of course, that 
the appellant was a general contractor and that 
the different classes of work would have to he 
let out to sub-contractors. For this purpose the 
appellant was virtually the ageut of the To\\'11 
ol' Ir vington in disbursing the funds of the tax -
payers for the completion of the work. As such 
agent, it was the dut y of the appellant to obtain 
first -clas s ,,,orkman ship and materials, at the 



14 

best price, and to derive all the advantage and 
benefit which competition could furnish in that 
behalf. The appellant was, in effect, acting for a 
trustee, the municipality, and the cestuis que 
trust were the taxpayers. 2 Dillon J\1un. Corp., 
Sections 914-919. 

The Board of Education is also to be regard ed 
as a quasi public corporation, and under the 
same obligations as the municipality. 

The appellant, by entering into the contract in 
question, if it be a contract for the employment 
of union labor only, has wrongfully exercised his 
powers under the contract with the municip alit y, 
and has, therefore, caused the municipalit y to 
surrender without compensation or return, the 
right of free contract, which really is a propert y 
right and is held in trust for the taxpayer s, like 
any other property. 

In a11other sense, it is to be noted that the 
principal, the munieipality, has a right to the 
benefit of the entire capacity of its age11t, the 
appellant. He is not permitted to assume in-
consistent duties such as would be the case if 
this contract provided for the employment of 
union labor only. The agent would then he act-
ing on the one hand for the municipality and 
on the other for the benefit of others to the detri-
ment of the municipality. Mecham Agency, page 
300; Greenwood Pub. Pol., pages 179, 181, 183, 
300. 

In A.dams v. Brenan, 177 Ill. 194, 42 L. H. A. 
718, a taxpayer of the City of Chicago filed a bill 
against the Board of JDducation of the city, a 
contractor, and the city, for the rescission of a 
contract between the Board of Education and 
the contractor, whi ch contained the followi11g-
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clause, which was the pri1wipal subject of tlie 
controversy: 

"NoTE :-None but Union Labor shall be 
employed on any part of the work where said 
work is classified under any existing-
Union. 

By order of the Board of Education.'' 

J ustice Cartright, in ·writing the opinion for the 
Supreme Court, said: 

"It is plain that the rule adopted by the 
Board and included in this -contract is a di s-
crimination between different classes of citi -
zens, and of such a nature as to restrict com-
petition and to increase the cost of work. 
1t is unquestionable that if the legislature 
should enact a statute containing the same 
provision as this contract in regard to any 
work to be done for boards of education, or 
if they should, by a statute, undertake to re -
quire this board, as the agenc y of th e stat e 
in the maHagement of school affairs in the 
cjty of Chicago to adopt such a rule or in -
se rt such a clause in its contracts, or should 
undertak e to authorjz e it to do so, the pro -
visio11 would he absolutely null and void, as 
in conflict vl'ith the constitutjon of th e state. 
If such a restriction were sought to be en -
forced hy any law of the state, it ,l\~ould co11-
stitut e an infringement upon the constitu -
tional rights of citizens, so that th e state, in 
it s sovereign capacity, through its legisla -
tur e, could not enact such provision. Mil -
lett v . People, 117 Ill. 294, 57 Am. Rep. 869; 
Frorer v . People, 141 Ill. 171, 16 L. R. A. 
492 ; Braeeville Coal Co. v . .Poopl e, 147 1.11. 
GG, 22 I J . H. A. 340; Ram se~· v . P eople , 14-~ 
J 11. 380, 17 I,. H. A. 853; Ri ichie 1). P eopl e, 
155 JIJ. !)8, 29 L. R. A. 79; P oopl e, Mcllh an~-, 
v . Chicago Live Stock Exchang e, 170 1.11. 53G, 
R~) L. R. A. 373. Th ere is no mor o rea son or 
;iustifi('ation for Sll('li n c·onfr::id as tl1is tl1m1 
th er e v,·ould l,e for a pro visi011 tlwt 110 one• 
Rhould be employ ed except m emher s of som e 
1imticnlar p a rty or chnreh. Ju a11y s11ch rns e 
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it might be said that the board entertained 
a bona fide opinion that the members or 
some political party were more intelligent 
and better capable of performing the work, 
so that better results would be attained· or 
that the members of some church on acc~unt 
of their !1igf1er standard of mor~lity, would 
more -faithfully and conscientiously carry 
out the contract." · 

It may be thought that the Board of Educa-
tion or the contractor may exercise a certain dis-
cretion in limiting competition. This contention 
was made however, in the Adams v. Br enan case, 
and it was there said: 

"The fact that the board may have been 
of the opinion that its action was for the 
b_enefit of. th~ _rublic cannot afford a jus tifica-
tion for limiting competition in bidders and 
requiri~g them to abandon the right to' con-
tract with whomsoever they may choose for 
the performance of the work. 

'' There seems, however, to be a claim that 
the board of education, although it could not 
be lawfully required or authorized to make 
such a contract, may have some sort of dis-
cretion to do so; and the only question in 
the case on the subject of the validity of 
such contract is whether the board possesses 
power beyond that of the legislature in which 
1s vested the entire legislative authorit v of 
the_ state. Up~n what theory it could be 
claimed that this board of education ·which 
exercises merely the function of the state in 
maintaining pnhlic schools within a limite d 
port~on of_ the st~te, can possess eit her power 
or d1s_cret10n which the state i11 its sovereign 
•capacity could not confer upon it ,ve are mi-
able to imagine. No argument is 'mad e which 
would justify such a conclusion. ':Chere cm1 
be no greater power of the board to act ol' 
its own motion than by virtue of positive 
~aw. ~he r~sults in either case are equally 
~n c~nfhct with the organic law, and such leg-
JSlabon, contract, or action whatever form 
i t may tak e, is void.'' ' 
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Aside from the fact that a public corporation 
is involved in the instant case, such a contract as 
is now being considered, would be unenforcible 
and perhaps illegal if made by a priva te citize ·n 
if the constitutional guaranties commented upon 
by Justice Pitney, supra, are to be given effect. 

In Curran v. Galen, 152 N. Y. 33, a decis ion of 
the New York Court of Appeals, it was said: 

"Public policy and the interes ts of society 
favor the utmost freedom in the citizen to 
pursue his lawful trade or calling, and if 
the purpose of an organization or combina -• 
tion of workingmen be to hamper or to re-
strict that freedom, and, through contracts or 
arra ngements with employers, to coerce other 
workingmen to become member s of the 
organization and to come under it s rules 
and conditions, under the penalty of the loss 
of their positions and of deprivation of em-
ployment, then that purpose seems clearly 
uulawful, and milita tes against the spirit of 
our government and the nature of our in-
stit utions. The effectuation of such a pur-
pose would conflict with that principle of 
public policy which prohibits monopolies and 
exclusive privileges. lt would tend to Je-
prive the public of the services of men to 
useful employments and capacities. It would 
to use the language of l\1r . .Justi ce Barrett 
in People, Gili. v. Smi th, 5 N. Y. Cr im. Rep., 
513, 'impoverish and crush a citizen for llO 
reason connected in the slightest degree with 
the advancement of wages or the maintenance 
oft.he rnte. '" 

This decision ,,,as (]noted an<l commented ou hy 
,Jtrntice Pitney in Bl'ennan v. Unit ed Flatters, 
supra. In that C'ase, it wil1 he recalled, tl1e 
1ahor union e11terecl jnt.o nn agreeme11t with rnann--
factur 111g hatters, requiring the latter to employ 
none hut members of t-lie asso ciat io11 in their 
:-;hops. .Tns1 ice pj 1 ue.Y sa id: 

'' vV C say assi11nin_q snch an agreem01 11 not 
to be unla,vful because in our view its la1,,,,ful-
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ness admits of question. In Curran v. Galen, 
152 ~- Y. 33, certain brewery companies in 
the City of Rochester, having formed them-
selves into a brewers' association made au . . ' agreement with a labor un10n, composed of 
workmen employed in the brewing business 
in that city, to the effect that all employes of 
the brewery companies should be members 
of the uniou, and that no employe shoulJ 
work for a period longer than four weeks 
without becoming a member. It was lielcl 
(as we read the opi11ion) that the purpose of 
the union that no employee of a brewi11g 
company should he allowed to work witbo11(; 
becoming a member of the union, and tlia t: 
the contract referred to should be availeJ of 
to compel the discharge of an indepeude11t 
employe, was, in effect, a threat to keep 
persons from working at the particular tnHle 
and to procure their dismissal from employ-
ment; and that this plan of compelling wurk-
men:, _no~ in affiliation_ with the orga;,,izatio'l'I, 
to 10 'tn it at the peril of being deprived of 
the ,1,r employment and of the means of rnak-
ing a livelihood, was unlawful." 

'l1he case of Jacabs v. Cohen, 183 N. Y. 207, is 
much relied upon by the appellant. Speaking of 
that case Justice Pitney said: 

"In the more recent case of J acol,s v. 
Cohen, 183 N. Y. 207, a contract betwee11 a 
single firm of employers and a labor u11io11, 
whereby the firm agreed for a certain perioJ 
to employ and retain only members of the 
union, and the latter for the same period 
bound themselves to furnish tbe services of 
its members, was held not violative of public 
policy, on the ground, an10ng others (see P. 
211) that 'its restrictions were not of an op-
pres~ive nature, operating generally in a com-
munity to prevent such craftsnieu from ob-
t~ini_ng e~ployment and from earuiJlg Uieir 
hvehhood. Whether these decisions nre con-
siste?-t with ~ach other is a question that rnuy 
requue consideration at a future t ime. At 
the same time, Protective Associatioll ,,. 

19 

Cumming, 170 ld. 315, may come under con-
sideration. Plant v. Woode, 176 Mass. 492; 
Berry v. Donovan, 188 Id. 353, and many of 
the cases cited below, may also throw light 
upon the lawfulness of such a trade agree-
ment.'' 

The dissenting opinion of Just.ice Vann, in 
Jacobs v. Cohen, in which Justice Bartlett con-
curred, is very enlightening: 

'' The business affected did not belong to 
the union, or its members, but to the defend-
ants, who agreed voluntarily, of course, to 
employ and discharge, workmen at the dicta-
tion of the union. The labor departmeut of 
the industry ·was under the control of the 
union, for both employer and employed, 
abrogating their own rights, placed them-
selves under its command in that respec t. 
Th is was a farm of slavery, even if vo lun-
tarily su,bmitted to; for whoever .controls the 
means by which a man lives controls the man 
himself. Both the proprietors and the work-
rnen see11-i to have 'Walked U-nder the yoke of 
tlze union without a protest. Th e employers 
cm,ld emp loy no one who was not a member 
of the union, and not even then unless he 
bore its pass card. Th ey could have no ap-
prentices. Even in an emergency and with 
tlze consent of thefr workmen, they could not 
exceed the hours of lab or pr escrib ed by the 
union . A baster, however willing, could uot 
sew on a button, and a presser , eve11 if he 
wanted to, could not make a buttonhole. If 
a strong man, capable of working ten hours 
a day, wishe'd to do so, and his emp loyers 
were willing to pay him extra for the over-
time, he conl<l Hot without the written con-
sent of the union. A qualified w or kman, not 
a member of the union, might be unwilling ro 
joill, yet he could not get ·work un less he did. 
1f an employee 'vvished to leaYe the nnion, hr 
ronlcl not ,Yithout losing his place. The em-
ployers could not h ir e non -union men who 
wis1ied to work for them, nor l1avc extra 
l1rlpers in· their business, and e,:en the work-
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men themselves could not take apprentices. 
Employers ;Vere bound to. abide by the rules 
and regulat.ions of the un10n, and permit its 
representatives to enter their shops at any 
and all ho~rs of _the day and night for the 
purpose of inspection and enforcing the terms 
of the. contract as well as the rules and 
regulations. The employees could refuse to 
work durin~ a 'sy1!1pathy strike' and para-
~yze the business without affecting the valid-
ity of the agreement. They were bound to 
obey the rules and regulations of the uni on 
whateyer they _might be that were in force at 
any time dunng the year covered by ibe 
agreement. Thus master and men bound 
themselyes by these remarkable stipulations 
made with a voluntary association which had . . ' no pecurhary interest j n the business or i11 
the labor of those employed. The labor of 
the employees belonged to themselves and 
they had a right to ~~II it to whom they 'chose 
and on such conditions as ·were mutuall v 
satisfactory. The business belonged to th·c 
defendants, and they had the right to em-
ploy any man ho was willing to work for 
them; but by tlus agreement a11 outsider in-
tervened, and compelled those who owned 
the business and those who did the ·work 1 o 
submit to its direction. As was said by the 
cou~·t below, the will of the employer· ' ·was 
subJected ?Y executory contract to an arhi-
t~ary domination, ·which not only depri ved' 
1nm 'of all !reedom of action, hut also 
crushed the 1'1ghts and interests of al1 in-
dependent competition in the field of labor. ' 

The manifest purpose of the contract was 
to prevent competition and create a monop-
oly of labor. A combination of capital or 
labor, or as i~ this case of both, to pre;ent 
the free pursuit of any lawful business. tracle 
or occupation, is forbidden both by statute 
and the common law. Re Davies, 168 N. Y. 
89, 56 L. R. A. 855, 61 N. E. 118; Laws 1897, 
Chap. 383, Para. 1, p. 310. A labor trust in 
rest~aint ?f free labor is opposed to sonrnl 
pnbhc pohcy the same as a frnst of cnpifrll in 
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res t raint of free production, and an y agree-
ment by which either object is sought to be 
accomplished is illegal and void.'' 

Somewhat similar to the views of Justice Vann 
set forth above are those of Vice-Chancellor-
Green in Barr v. Essex Trad es Council, 53, 
N. J. E. 101, where that learned jurist said: 

'' I t was Mr. Barr's personal right, without 
interference or dictation from any person or 
persons, to employ, in the prosecution of his 
business, such mechanical appliances as were 
safe and healthful, and to employ, in the 
production of his paper, such person s and 
lawful means as he might choose. 

It is said in Hilton v . E ckersley, 6 EL. & B. 
47: 'It is the privilege of a 1rader in a fre e 
country, in all matters not contrary to law, 
to regulate l1is own mode of carrying it (his 
business) on according to his o-wn discretion 
and choice.' '' 

'l1he fact that the respondent entered in to this 
agree ment does prevent him from claiming that 
it is illegal, if illegal it is, and if it is merely un-
enfo r cibl e hy reason of its cont aining an und ue 
restraint of trade, he is not estopped fr om set -
ting up the unenforcibility of the agreement. In 
Rosenbaum v. U. 8. Credit System Conipany, 65 
X . .T. L. 255, this Court said: 

" Both parties must be presumed to ha ve 
known the law as to contra cts in r est raint 
of trade, and therefore the r est ricti ve, cove-
nant, if invalid , ought no t to be held to avoitl 
the valid covenants. Con tra cts in undue r e-
straint of trade a re loosely spoken of in tl 10 
books as illegal contracts. It is more ac-
curate to style them unenforceable con tr acts . 
It is not against the law to mak e such a 
eontract, or ille gal to perform it. As wa s 
said bv Chief Baron Pollock, in Green r. 
Price, 13 I d . 694; 'it is not like a contra.ct io 
do nn illegal nd; i t i8 merely n cove11m1t 
whieh the ln\v will Hot enf orce, lrnt the 
party may perform it if he choose .' " 



22 

The appellant in his brief has laid much stress 
upon the decision in the New Jersey Painting Co. 
v. Local No. 26, Brotherhood of Painters, etc., 92 
N. J. E. 681. That case presented for con-
sideration a situation where a sliding wage scale 
,;vas fixed and the union ordered the complain-
ant's employees to strike upon his non-complia~ce 
with the scale. No considerations pertinent to 
the present inquiry were raised in that decision. 

It is patently evident that such a provision as 
Article V of this contract is contended to be 
has the effect of restricting competition, creat-
ing a monopoly and injuring the public generally, 
especially in a small municipality such as Irv-
ington, where a supply of a given class of labor 
is necessarily limited. To hold such an agree-
ment enforceable against a public corporation, 
although only indirectly through its agent, the 
appellant, or to hold it enforcible even as against 
a private individual would be a departure from 
the spirit and theory of kindred decisions of the 
courts of this State. 

The foregoing considerations, of course, are 
made upon the assumption that the article of the 
contract under consideration reqitires the em-
ployment of union labor only. The respondent 
has extensively pointed out the complete impos-
sibility in law, logic or reason, of such a con-
struction, and it is respectfully urged the ref ore, 
that the judgment in the lower court should be 
affirmed. 

Respectfully submitted, 

MILTON iL UNGER, 
Attorney for aud of Counsel 

with Plaintiff-Respondent. 




