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1. DISCIPLIT{ARY PROCEEDI1GS - FRONI - IUPPOPER BOOKS . PAY!{EIIT OF FINE
ACCAFTED IN TJIEU OT' XO DAYS SUSPENSION OT' ITCSNSE'

In the Matter of Disclpllnary )
Proceedings against

)
Be1ba. fnc.
t/a Mingle and Starr Cocktail- Lowrge )
Bn:wning Road and Black Horse Pike
Bellmawr; P.O. Mt. Ephrai.tn, N.J., )

i{o1der of Plenary Retail Consumption )
License C-1, issued bf. the Mayor and
Councll- of the Bo rough of Be11mawr. )

Avena a-nd ii-en aie n- r-nll.l r-uf SarvEto re f . 1ve na, Es q, , Atto rneys
' for tlcensee

Carl A. lJyhopen, Esq. r Appearing for Divlslon
BY fI{E DIRECTOR:

coNcLUsr0NS. 
AND

ORDER

The l{earer has fl1ed the followl-ng report herein:

He are r t_s Reoo rt
Llcensee pleads "not guilty to the following ctrarges:

t'1. In your short- form application dated May 19e
1975, fil-ed wi+.h the Mayor and Council of the
Borough of Bellmawrr upon whictr you obtalned.
your current plenary retall consunption license I
in answer to Question No. 9 you list'ed
Michael Di salvio as the hol-der or 50% of your
issued and outs tan<ling stock t .'the re as in truth
and factr Albert Di Salvlo, has such an intere-st,
in that lie is the real and beneficial ovner of
t]ne 50% sha"es of stock listed in the name of
Michael Dl Salvlo; such evasi.on and suppression
of a rnaterial fact belng 1n vlolation of
N.J.S.A. 33:.1-25.

2. Fronrr on or about May 27 11975t to on or about
JuIy 17 , 1975 t .)rou have employed r or allowed t
perr'ritted or iuffered the enplqynent in and upon
j'our licensed premlses of Albert Di Salvior a
person who has been oonvlcted on MaJr 27, 1971 t
6f a crlme invol"vlng moral turpitude t viz. t
Carrylng a Revolver; in violatlon of Rule I or
State Regulatlon No. 13.



PAGE 2 BUI,I,Ef,IN 2228

3. From on or about ylay 27;1971r to-dater you
knorringly aided and abetted the sald Albert
Di Salvio to exerciser contrary to N.J.S.A.
'33.1-26 r the rtghts and prlvileges of your
p:l-enary retall consumption 1_ieense I in
violation of N.J.S.A. 33:1-52.

Fron on or about January 1t 1973 t to-date you
fal1ed to have and keep a true book or books
of accowrt i.n connectlon wlth the operation
and conduct of your l.icensed preni-ses , via. 1

a record of all rpnies received r a reeord of
the source of all monies recelved other than
ln the ordinary course of bus j.ness r and a
record of all rnonies expended frrom such recelpts
and the nane s of the persons receiving such
monies and the purpose for which such
expendttures we re made: ln violatlon of
Rule 36 of State Regulition No. 20.rt

I+.

Charge 2 was anended to a11ege that Albert Dl Sa-l.vlo
$as @nvlcted of a crlme involving moral turpltude on l4ay 2/,
1975 instead of May 27, 1977 as alleged thereln.

On behalf of the Divislont ABC Agent C testif,leii
that, durlng ttre course of the subject lnvestigatlonr he
interrrceated Richarcl Musselnan. president of the cor?o rate
11cense6, on Octobet ), 1974, ieiative to the organlzatio!
and purcliase of the coiporatri licensee. The llcensed buslness
lncludlng the real estate was purchased by the corporate
li-censee in Mag 1)71. The principals ar',e Richard Musselman t
a tr9% stockholder, Clarqnce'l{usseinan, a 1% stockholder, and'
Mlchael Dl Salv1o, a 5Ol[ stockholder. Richard Musselman
lnformed Agent C lihat he lnvested the sum of $l+51000.00
tovard the-purchase prlce of $15OrO00.00t the sellers taklng
back a purchase- noney nortgage.

of the sum of $9or000.o0, required partly for the
purchase of the buslness and partly for payment of renovations t
$3OTOOO.OO uas money he had saved. He borrowed the su! of
$biOoO.OO fr"on hlb brother, Clar'ence Musselnan and the sun
of $30'OOO.O0 flnon hls parento.

Netther bi.s brother, Clarence Musselman, nor Michael
Dt Salvto invested ar\y trpney in the buslness. No instrurnents
ne r€ draun relatlve to the monles advanced by hls brother or
b1s parents. His brother resides in London, Englald and is
expe'cted to be the re for approxinate\y five years 1n- conne ctton
wlth trls enploynent. H1s parents were residents of Texas.

0n Apr1l 25, 1975, Agent C contlnued' trls investigatlon
and visited Muisefnari i who ttren pr'loduced' a Fede ra1 Tax return
ior Richard N. Musselman, Inc. whlch operated a bar ln Canden.
Ile furthe r produced W-2 forns for several years and a savlngs
account record.
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Aeent C further testlfled that. in the sorl-ne of
1975, he inlerviewed }lichael Di Salvio at ttre liceirsed-prenlses
and questioned hi.m concerni"ng his interest ln the prenises.
De Salvio explalned that he was twenty-three years of age at
the time he becane eonnected wlth the corporate licensee, and
that, prior thereto, he had worked as a clerk 1n a liouoi stor€.
Addltionally, Dl Salvlo explalned that "he had nade no personal
investments I but he uas gtven 51ft of the buslness because
Musselman rllkes and trusts hlnl and Musselman is teachlng
him the bus i.ne ss.rr

Pri-or to the several officlal vislts made to the
licensed premlses 1n order to procure the various documents
adnrltted 1n evidence, this witness made sone vislts i.n his
undercover capaclty. 0n one such vlsit on the night of
Septenber 19, 1974, he obserwed Dl Salvio seated l-n a booth.
That was the sole occaslon in whtch he observed. Dl Salvio rs
pr€sence ln the piemlses of the approxlmately elght vlslts
thereto. On three occaslons, he observed Dl Salvio in possession
of the vehlcle owned by the corporate licensee.

A voluntary stateilent of Rlchard Musselnan togettrer
wi th varlous exhiblts referred to in the statenent we re
recelved in evidence wtth the consent of the llcensee. A
volwrtarlr statement taken frour Mlchael Dl Salvlo was also
recelved in evldence

0n ctcss exanination, Agent C testlfled that
Musselnan inforrned him that he first became interested ln
the subject liquor license whlch Itas then belct by Starnin t
Incorpoiated 1n January 1971. He conferred with lts corporate
stockholders Mlngle and Starr relatlve to the purchase of the
property and the lj.cense.

The llcensee was lneorporated on Aprl1 29, 1971 and
the transfer flom Starnln to Belba was effecteit in May, 1971.

Agent C also conferred with Mlngle and Starr
relative to -the ci.rcunstances of ttre transactlon. They related
.that the orlginal purchase prlce r,ras $1 l+5r0O0.0o vlth
adjustments. - Prevlously, the premises had been on the narket
foi sale for a long period of tlne. Nelther M1ng1e nor
Stan lndicated that Al-bert Dl Satvlo partlclpated in any
part of the transactlons leadlng to the consunmatlon of the
trans fe r.

Concernlng the acouisltlon of the funds r"e ouired
to close the transactlon. Richard Musselman inforrpd the witness
that he had borrowed the'sum of $301000.00 fr"om hls parents
and a slmilar sum fron hls brother; that tre borrowed the sum
of $3O,000.00 fr.om Mld.].antlc Natlorial Bank; and aportxlnately
,s12,000.00 fr.on General Acceptance Corporatlon.

)
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Agent C conceded that on the occaslon of hls fllst
confrontatl6n r.rith Musselman, he stateil that he had expended
$9O.OOO.OO for the purchase of the business and for
r6rr.jv"tions. ftr" l6ans fr"om General Aceeptance and Mldlantlct
made in the nane of Belba, Inc. were docunented by Agent L'.
itre auount of cash requir6d ln order to ef{ect the closing
a" =riown on the settlenent sheet was #251581 .12.

The asent acknottledged thqre \tas nothlng to prevent
-,\Ibert or siivrS-iron-beconlni a 5ofi stockholder i4stead of
Michael Di Sa1v1o, in 1971. He has no knowledgg of +*,?eL!-
Qi Salvlo expgndirig arqr of his ftuids ln connection \t1En Ene
Iicensed Dremlses.

. Agent C admltted that Musselnan explalned to hln
that he uas glvlng M:i chael Dl Sa1vlo an opportwlity to- cone
into the buslness-and that he uas willing to advance whatevet
fund.s vere re oulred because the buslness wouldr in tlne t
have a greater value than the funds he advanced.

The nltness leartred that Musselman had an lnterest
1n a licensed pr€nlses other than Belba. Ile vislted Belba
aoomxinatelv bieht tlmes in conne ctlon r'rlth the subject
lirve s ti gatlo-n. Belba enployed approxinately seven or-eight
persons] Albert Dl Salvio vas listed as a nanager. His
ialary was $1 50.00 weekly. Agent C saw hln at the ll-censed
premiies on one occasion and observed him dri-ving a Chevrolet
inrpala purchased by the corporate,licensee on approxlnately
thiee o'ccasions. Musselman explalnect to the agent-that the
employees could use the notor vehlcle and that Di Salvio vas
accorded the nore fr"e quent use of .the car.

The settlenent sheet prepared at the tlne that ttre
title to the business and the pientses nas closed' on May 27 t,.
19?1' fron the selIer, Mingle and starr to Belba vas executed
on'gejlbats behalf by [ichaid Musselnan, as presldent and by
Michael Di salvlo, Ls secrretary' ftrey'arso erecuted the
instrunents obllgitlng the licensee to pay the purchase
rnoney mortgages.

Charle s A. Janettl , an automoblle salesmanr^testlflecl
that Belba purchased a Chev:rilet autornoblle ln June 1974. A

used. car or.rirea by an Alexander Dl Salvlo , an uncle of
Michael Di Salvlb and a brother of Albert Di Salvlo was traded
rn iJ oart oavment and the balance was financed. Mlchael
Di Sal+lo hid purchased a car frorn the sal_esnan 7n 1973.

The attomey for the licensee stlpulated ttrat--
Albert D1 Salvio was tonvicted in Canden County on May 27 I
1975 ot possession of a eoncealed-ve?Pgn;. that-the.I censee
i6ifrrti.h the employment of the said Arbert Di salvlo untll
iudi lf , i975; tiraf when he fhst became avare that Albert
li'safvio i.'ii'stfff on tte licenseers payro].l on July 17t 1975t
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directed Musselman and D1
Salvlo I s employnent.

In de fense of the
testified that, ln additlon
anothe r liquor establlshment,
operatl.on of a tavern buslness
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Salvlo to dlscontinue Albert

charges r Richard Mus selnan
to his interest in Belbar lie ovns

222A

Di

Upon ascdrtalning that MlngLe and Starrr ,the ovners
of the liouor buslness which Belba flnally acqulredr deslred
to retire fron buslnesS, he entered lnto negotlatlons vhich
cul minated ln the transfer of the business and property r ln
lqry 1971.

In connection wlth the
Mlchael Di Sal-vi.o becomj,ng a 5A%
Musselman testified that i

'rWe1l, I knev Mike from comlng lnto the balr-
and I need-ed somebo{y that f could trustr "nd Mlke rI have 1006 c'onfldenbe in h1s honestyr and I sav
sonebody young to put tbe hours in, anil I jus-t
couldnrt afford to stqy ttrere all the t1ne. werre
opened from 1O ln the rno rnlng untll 3 a. n.!r

lhe buslness nas operated seven days a veek. Musselnan vas
acquainted nith Ml-chael Dl Sa].vlo and hls entlre fat-njlJrr-.-
incluaing h1s father and uncles, and nent out soc1al1y with
Michae]..

Musselnan recalled. being questlonecl by Agent C in
october 1971+. With reference to the S9or000.0o flgurer he
testifled that he lnfor:ned ttrat agent that he had borrowed the
sum of $3OTOOO.OO fron hLs parenti and a like sun frono hls
brother.

Relative to Michael Dl Salviors dutles ln the buslnesst
the rd.tness lestifled:

i'He makes the bank deposits r supervlses- the
bartenders r t[Eke s the orders r and the main ttrtng--
to keep an eye on the bartenders and valtresses.r'

Musselnan explalned the employment of Albert Dl Salvlo
as manage!:

' ttl lmen hin. IIe cones from a falrly large
fanily wlth a lot of relattves. He knows a lot
oipdopie, and he would brlng ln a lot of customets'"

Albert D1 ga]-vlo was an asset to the buslness and
r,ras pald a salary of lb1'O.OO weekly until he uas sepa"&ted

and asslsts his 'rlfe tn the
whl ch she ovns.

circunstances leading to
shareholder 1n Belba I
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frornhlsemploynent.Atthestart,MlcYraelDlsalvioreceived
$ioo.o-o-C;iit:- fhi" was increased to $t25.00 veeklv'.. upon

ffiffii ;i-fi""-indebtedness each nonth' the equltv ln the
prenlses lncreases.

Albert DL Salvlots enploynent was dl scontinued ln
Jt\y 19?5 "[en-tt" llcenseets attorney notifled hin ttrat
ol safirl6 had been convicted of a crlme.

Concernlng the purchase of a new Chevrolqt autorcb1le
1n 1971+ by-6ib;; uissetnin explalned that he and $1chaeI ,

O[ S"f"f;"Uait-*dn uslng their'olrn cars. Mlchael Di Salvlo
ouned two cars r a ri73 dne"rolet and- another car glven.to h1n
;f-;i. -,"tciJ 

r-rir"x"iii5r, who had lo-st his ctrlving.prlvllege'
iiraC c"r wqs'traded in ds part of the purchase price for the
new car.

In addltlon to the purchase rnoney mo{tgage executed
by Musselman ina f"fictaef Dl Silvio-, officers of Belba at the
tir" or closing tltle, Belba also 6orroved i}30r00o'00 from
Mldlantlc National Bank.

' Albe"t DL Salvto had no part 1n the negotia-tlons
involvlng ttre purctras" oi ttt" llceirsed buslness by-891!a' In
1971 . when tne uusiness was purchased, Michael D1.Salvio.was
;fti"";;e ii"i"i.i-r6re. ilpon travlrig arrived at a decislon
io istr Mlchael lI sirvro io ei,te in as-a partner, he inforned
Michaelts father and. wtcles ther€of'

Musseluran testifled, as follovs:
ttQ Other than the salary that you.pald Albert

Dl Sal.h.o and in the instances that he is permlt-ted
to use the carl vas he glven a prlorlty to use the
car?

. A IIe was.

Q Ie the re any other renr:meratlon or bene f1t
or Lnterest lnvested 1n or entltled that Albert
Dl Salvlo ls entltled to?

A No.It

Albert D[ Sa].vlo was lntr^oduced to Musselnan
appr"oxlnatefy "igttt i".t" "go. Although friendly d'ring.that
oerlod of tine. ne-rlinlainEa-no busin6ss relatlonshlp- wlth
ili;.-*H;^r;l-'raicii."r-oi salvio through his father 9n9 tv
reison of the faci tnat he patr"onized tue bar vhich he

tlli""liri""l'oti"a-.i tt"t tit". Michael Dl salvlo also-
Jdrvicea-tit" cieareite vending nachlnes ln Musselmanrs- bar'
fle-ana-llicft"ef bi-Safvlo atteided footbalL and baseball ganes

togettrer, and net at least once a week'
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the Belba
testtfled that
was not using

On cross exanlnation, the followlng testfinony uas
elicited of the r.rltness:

"Q How exactly did you appr.oaeh Mlchael ',rlththe thought in nind of he being your partner?

A I sat down with hln and asked hln lf he
wouLd be lnterested tn Eotng lnto a partnershtp
tn an establlshment. He saidr lYes. I and lras
very lnterested. I sald f had a place in mind
that would take a lot of workr but the value was
there. The grounds alone wer€ worth almost what
we tre re going to pay for the place r so I asked hlnl
thenr if he had any money to invest in it. He
said that he didnttl but that he vould likd tot
but he dldnrt have arly npney. I could understand.
lt with his age.

-. f asked lf he uould be lnterested i-n 1t
if I could get the noneyt borrov 1tr and that he
would pay the place off and work at a lower sa]-ary
until it vas all cleared and then lt uoultl be ours;
but for eightn ten years he was golng to have to
lrork on a real tight bud.get. He agreed wlth ltr and
that I s lrh6n I r.ren t out to see lf I coulct get the
noney.

' a l{W dl.d you offer a partnershlp for?

A I have other buslnesses to run, and ltrs
a business uhe re you have to have somebody around
frcn the tlme you open until the time you close 1

or you wonrt eone out wlth anything.

Q Mlehael lsnrt there 24 hours a dayr is he?

A No, he cove rs -- I cover rnainly 1n the
daytlne and he takes care of at night. He closes.
I canft stay up until lr 4 orclock in the mornlng.

Q 1,Ihy would you have to give sonebo{y an
interest 1n the bar to cto that?

A WeU, you canrt get people to do a Job
and work the hours he would have to work for that
money that he uould have to r.ro rk for wltbout
glving hlm sonethlng other ttran just s;gylng that
I would give hin a salatY. rr

Concerning Albert Dl Salvlo rs use of
car dn an occaslon ln October 1975, Musselman
lt was loaned to hln as a frlendLy gesture; he
it on buslness for Belba.
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Concerning a conternpiated tlansfer of the stock
held by Mlchael Di Salvio to Michaelrs nothert tbe witness
explalned that Michael was about to get narried and he was not
acquainted with his brlde-to-be. I{owever, after neeting w1th.
Mlihaelrs bride-to-be and talking wlth herr he declded agalnst
any trans fer.

' Mlchael Dl Salvio testlfled that he.wqs pnesent at
the tr"ansaetlon when Belbaq of wblch he ls a 50F stockholdgrr.
acqulred the llcensed busiriess and signed the settlenent sheet.
Prior to becoming a stockholder, Musselnan assut€d h1n that it
was a favo rable transactlon.

The ittness denied that hls father, Albert Di Salvlot
has any interest in the buslness.

Questioned relative to Musselmanrs apprnach in
conne ctj-on 

-wlth the acquisi-tlon of an interest ln the subJeet
liquor establishnent wittr hinl the {itness respondedi

rrWe1l, I r.rouJ. d come into the bar once r maybe
twice a weekl and like I saidr r^re got to be good
friends social1y. We went to football games and
a1f. L,1ke I salds he asked me that he inoulred
about a business in Bellmawrr and if I 11ked the

. set-up. There was only one problemr that he needed
sonebody .to handle the bulk of the wotk because he
had bther buslnesses to attend to. I agreed to
work on a srnall salary until the place was cleared
off and I agreed on that.

During the course of the hearlngr the atto-rney for
the Divlsion requested a continuance 1n order to afford hin
an ooportunitv t-o present a final witness I a Divislon employee
who irls on va-cation and \tho would testif} relatlve to Charge 4.
The attorney for ttre licensee obiected to a contlnuance
statlng that he and his wltnesses are reaqy to proceed and
that tde he a?ing had been prevlously adiourned at the request
of the Dlvlslon for the l€ason that one of lts r.rltnesses was
il1 and another wltness was on vacation.

ltris Hearer ruled agalnst a contlnuance because the
non-appearance of a witness due to his belng o!.vacatlon r'ras
a foriieaule eventl Lt was not the same as a wJ.tness being
iaken suddenlv 111. I find that the reouest for an adjournment
mad.e during tte course of the hearing for the reason stated
is not valid.

The den1al of the continuance and the subseouent
notlon made to the Dlrector by the attorney for the Divislon
to review the Fear.err s recornmendation thereln uas denigd by
the Di.rector. Ir ther€ fo re r re @mrlend a dlsmlssal of uharge t+.
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Mere susplclon r no matter hs\,,Jr sssscnably
such susplcion nay be, nay not be substituted for a
preponderance of the crcdlble evldence 1n arrlvlng
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fn conslderlng Charge 2 first, f find that ttre licenseers
&

admisslon that it ernplofed R16ert Di Saivlo subsequent to tiii-----convictlon of possession of a concealed weapon (a cr.lme involvlng
moral turpitude) on
?l J"lr 17 , i975, !"s

ltua!) on Mqy 27, 192, ro ah; aali or't'ri-aiscr,rrie
9It Julv 17t 1975r ls fully'disposltlve of that lssue. f,
there for€ , reconnend that the llcensee be fowtd guil. ty o f

:

I,n1S Cnarge.

II.
By tttelr nature I Charges I and 3 may be conslderedjointly.
In consid.ering these charges I 1t is apparent that

the rnajor pol.nt in inqulry is faetual. ' In this case, as in
aI1 di sciplinary proceedings, the Divislon has the burden of
pnovlng the truth of the charge by a falr preponderance of the
bellevable evidence.

The general ruJ-e in these cases ts that the findlng
nust be based on competent lega1 evldence and rnust be grounded
on a r€asonabl-e qertaLnty as to the probabilittes arj_si-ng fron
a falr conslderatlon of the evldence. 32 A C.J.S. Ev:!3lene.r
sec. 1OI+2.

Chdrges 1 and 3 contain speclflc statenents concenring
Albert Di Salviors alleged lnterest in the eorporate licensee.
f have care fu1ly revlened the volurninous testimorly, a large
quantun of rvhlch .I have he re inabove deta11ed.

It appears to ne that the Divlslonrs case ls based
upon inferences, and not upon speclfic dlrect or clrcumstancial
evldence in support of these charges.

findlng of gullty. Bulletln [69, Iten 2;
J-letln 1\O8r'ftem 1;

inferable
fair

ata
ClubLffi v.tn3.

. Slnce the re appears to be a lack of the necessary
pr€ponderence of evldence to find the licensee guilty of
these charges, I reconnend that Charges 1 and 3 be disnlssed.

rrr.
Relative to- Charge 2r f reconmend that the ltcense be

suspended. for ten (t0) aays.
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' l,Irltten exceptions to the Hearerls report were- filed on

behalf or'riiJ-i:.vr;i;f,';;;6t-to nure 6 of state Resulatlon
N;; 16.

The attorney fbr the, Ltcensee advises tbat no answer to
the sald excePtions $ill be filed.

lhavecaref\rllyanalyzedandevaluate<lthesai.lexcep-
tions antl fiii-tttat ltrey are l-acklng ln nerlt'

Saving car€firlly g91-sidgre$.the entire r999T+ hereln;
includine ttre transcii-pC oi tt" testinorlv,. !'F" " llMti;^!1"4;#i-"*";;;d';;-i[6 gi""f[ro"t filed with respect thereto on

behalf of the oivr.siJil i-itili""-r"-ihe findlncg an+ reconrnendation
;i'tb; il"r;; ,"ra .doi-t tbem as uv concluslons hereln'

ldcensee has nade applicatlon for tbe inpositlon of a flne
in 1leu of the """ofr"ii"a 

Jir'spenston, tn accordairce ultb tbe

;;"1;i.;; oi-cuapter 9 of the-Lavs of 1971'

Eavlng care f\r[y cons lde-red tbe appllcatlon in- questlont
I have determined. t"'iid!pi-'d"-;iie; G cofoirronlse bv the ll-censee

;.T; l"iiir!-iii-gi5old6-'ri ilieu-oisuspension of llcense for
ten days.

. Ascordtnglv, lt ls, on thls 24th day of ldarch 1976t

oRDmED that ttle paynent of -a $2OO'o9 frrlq by the
llcensee is hercW ?Ec"it"a'in i-ieu or suspenslon of llcense for
ten (10) days"

Ieonard D. Ronco
Dlrector
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2. APPEIJIAtrE DECIfTO}F -

The M1nt, fnc.r t,/g
Gra^nd Central Eastl

Appellantl

Vr

!!ItB tc$, rrc. v. Aari$IIc qr!:t.

I

Board of Conrlsslon€"g
of tho 01ty of Atlantla
clty,

Saruel
!turray

lt6ansr 'f,ron !d gaolrr tolcrr 1l+06 PaclflG Avrnuc

lr-riaiii i6r
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heard ln thls Dlvtslon vlth f\rll
Dartles to lnbduee evldence
burguent to Rule 6 of State

forth Ln

: Bj', tbls sur"veyr'lt ls apparent that the dooruays of
the pnoposed.establlsheit and the exlstlng llcensed prenlses
are vlthln. the tro buritred feEt llnttatton. Addltlonally, ltare vlthln. the tno hrurdred feEt 11nltatlon. Addltlonauy, lt
fu:ther app€ars tbat another llcensed prenl.ses, ldentlfledl astlEntertalirglts g1q5rt ls locat€d on the-sane' stieet as appelJ-antts
DroDosed prentgos. The eub.'lect street. Westulnster Avenue.
itaits at- l{ev York Avenue and nrns nesterly one }rundred gtity-

, I !ro;19e3,$!1.:1t:T$99 ? r+glkgelel.!u11_an! eoglfry9p ry{h-'ualrse a rlgbt-angle turn -and contlnues north-
parallel vtth llev lorlr Arpnue. The entrancg
nerrs Club'tr ls locdted forty:elght feet past

tbe aorut

prlnclple has been clearly set
,- 33 lt.i. Super l/8, lSlr nhereln
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trlt has long been established that a loca1
governing body has no jurlsdlctlon to grant or
transfer a llcense 1n violation of the terns of a
1ocal ordj-nance. Bachman v. fnhabltants of the
Torm.of lhl1ltnsbu@19OD. The rule 1s aptJ.y statgd ln &hg_Fgg-&g.
ffi., isora (1e N.rrefr;;;r;I

lWhen a cornni.ssion, board, body or
person is authorized by ordinance, passEd
under a delegatlon of leglslative authonity,to graat or deny a license or pernit, the
grant or denial thereof nust be in cnrtro rnity
r,rlth the terms of the ordinance authorizing
such grant or denlal. p McQuillen, Iiunlcioa]-
coreosuons !3a ea. rsioWyr Weehal,rken Tp., 65 N.J.L. 490, 493 (Sup.
Ct. 1900). Nor Can such cornnisilon, boaid,
body or person set aslde, disregard or
suspend the terns of the ordinance, except
1n sone nanner prescribed by 1av. Publlc
Service Rv. Co. v. Iiackensack Ino . 6
N.J. Misc. 15 (Sup. Ct. 1927); 62 C.J.S.
Munlcloal Coroorations E l+39.t tt

fn vlew of the total absence of evldence lndlcatlng
circunstances under vhich the mandate of the appllcable
ordlnalce could be set aslde or disregarded, the Board properly
concluded that appellantr s appllcation for trsnsfer of 1ts
license nust be denled.

In vlev of the fact that I flnd that the Boardrs actlon
denylng a place-to-place transfer for the reason above statedis fu11y disposltive of the within controversy, I deem it
less crueial to consider the uncontroverted and conpelling
evidence presented by three w'itnesses vho were either na-nagers
or ouners of licensed premlses in the lnrnediate area. In srm,
their testlnony indlcated that there is a saturation of
llcensed prenises in the inmedlate area of the proposed
prenisesl one of the bars had recently gone through a Chapter XI
Bankruptcy proceedlngl others vere having financial difflcultles
and were narginal operatlons; sone had loons larger than the
proposed prernlses that vere not in usel and the openlng of a
nev establlshnent *ou1d signiflcantly intensify the econonic
instablllty of the exlsting liquor establi shrnent s .

It is basic that a transfer of a J.lquor llcense to
other prenises ls not an inherent or automatlc right. The
issuing authorlty rnay grant or deny a transfer ln lts exercise
of reasonable discretion. If denied on reasonable grounds,
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such actlon w1Ll be aff1rmed.
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cause

nuniclpaLlty
a llcense

the otber

Bultetln 1560' Iten 4; Zighg-Uqe(Sup. Ct. 191+6). As the court
N.J. Super. 306, 320 (App. Dlv.

said 1n
1960) ,

(1960) !-
u... No person 1s entltled to [ttre transfer of

a llcensel as- a natter of 1aw ....t'-
and

. tt...'If the notlve of the governlng body ls
pure, 1ts reasonsr vhether based on rnoralsr econonlcst
or aesthetlcs, are irnnaterial ...."

In thls connection 1t nay be well to quote further fron
Fanvood v. Rocqor S!D!!!:

is to pronote
renedlal of
sha1l be
urpo se s.

R.s.33:1-73;
N.J.t.

,86
5e

"The nrfunarv DurDose of the act
tenperance^ (n.s"- 33:1:39) and rto be
abuies tnherent in liquor traffic and
1iberal1y construedr to effect those

o2
these are the'purposes there is a sharp and
fundanental distlnctlon betveen the pover oof the
Dlrector when a llcense ls denied by the
and when one 1s grantedr because refusing
cannot 3-ead to intemperance or to any of
evlls the act ls intended to orevent.

rrThe legislature has entrusted to munlcipal
lssulng authorities the initial authorlty and charged
then with the duty to approve or disapprove place-
to-place transfers. The action of the Board ln elther
approving or denying the appllcatlon for such transfer
nay not be reversed by the Dlrector unless.he flndstthe act of the board nas clearly against the loglc
and effect of the presented facts.r t'

rS Assl

Appellant urges that the Board is attenpting to
regulate the buslness econornlcs of appellant by denylng the
transfer whlle slnultaneously protectlng other taverns in the
1ocal area.

The short answer to this allegation is that it ls
cardi.nal' that, unlike other businesses, the dfunension of
conpetltlon is lnappllcable to the liquor industry and cannot
be used as a basls for the lssuance or tlansfer of l1quor l1censes.
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No
1l+
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Ihe court in Fanwood v. Roccor SUDSg (33 N.{. at p. 14) notedthis.distinct@, 1l+2 s.I.J:- 2d 3?\,
377 (Texas Civ. App. 19t+Of vhere the couit, in srastaining'
a zoning ordinance which excluded the sale of beer frorn a
designated area, pointed out that lt ls conmon knovledge that
the sale of tntoxlcatlng beverages ls acconpanled by rrobjectlons
not connon b other typel of conierclal enteiprlses.il Fr6nr the
earltest hlstory of our State, the sale of intoxicatlng ltquol
has been dealt wlth by the Leglslature ln an exceptlona1 vay.
Because of its Fui. seneris nature and slgniflca^nce, it ls a
subject by 1tse1f, to the treatment of r,rhich all the analogi.es
of the law; approprlate to other administrative agencles,
cannot be indl sc rininately applied. i'aul v. GLoucester, l0N.J.L. 585 (1888). This fiela ts pecufiairy suu;ect to-

the 11quor traffic^has singled out for peculiar llnitation.
strict governmental control. Franklin Stores Co. v. Burnett,
120 N.J;L. 596, 598 (sup. ct. s,
bhe 11quor. traffic has been sinsled out for neculiar lj.rnitatio
See Hudson-Bers
Houo[6fr]-liiffi
to be sen'ed. Cf .
Sagnslisr 38 N.J. lr tacXs
nerit.

Appel1ant next urges that slnce the 5oard, ln its
resolutl,on denylng the grant of the transfer, based its denial
so1ely upon the reason that the proposed transfer uould be
violative of the dJ stance ordlnance, this Division, upon appeal,
nay not conslder airy new matter or iratters not contalned within-
the scope of the re solut j-on. Not so.

Except as specified ln Rule 8 of State Regulatlon
No. 1!, Rule 6-of the-sald regulation provides that-a11
appeals are heard dg novo. It has been the practiee in this
Divi. sj-on to prorride all parties to an appeal a plenary hearlng.
This has inciuded not only rnatters consibered ai the iocal
1eve1, but a1so, all other natters not raised below but vhich
nay properly be justiciable by this Dlvlslon. Therefore, thls
contentton lacks nneri.t.

It is, therefore, concluded that the appellant has
fa1led to sustain 1ts burden of establishing that the action
of the Board was erroneous and should be reversed, as required
by Rule 6 of State Regulation No. 15.

itt ls, accordingly, recornnended that the actlon of
the tsoard be afflnred, and the appeal be dismlssed.

Conclusions and Order

Assr
the test for the e ena:.\{.rj.:lasll 9J*,y-*-9.liquor facility 1s whether there 1s a public need or convenience

Exceptions to the Hearerr s report were filed pursuantof State Regulatlon IVo. 15.to Rule
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Having earefully considered the entire record herelnt
includlng ttre lianscript 6f the testlmony, the exhibitst,and
iii"-n"""Etis report, i'concur in the findings and recorntnendations
oi-ttt" Hearer, ina ioopt then as my concluslons herein'

Accordlngly, it ls, on thls 3st day of llarch 1976,

ORDERED that the actlon of the respondent Board of
Conmlssloners of the Clty of Atlantlc Cttyr be and. the sane
i;-'il;;;bt affirned, and ihe appeal herein be and the sa:re ls
hereby di stni s sed . *3ff.':; *o*-

3. STATE LICE}.EES - NEl{ APPLICATION FII,ED.

Schieffelin & Co.
l0 Cooper Squa're
Neu York, Ner.r York

AppJ,ication fi-ted June 2t Iq76
for place- to-Pl.ace transfer of
Hlenary llho]'esa]-e License I{-21
to include e licensed Preoise
and sal'esroon.at ?J+J.l+ l'{orrj.s Aver-nro,
Union, Nou JerseY.

ilosePh H. Lerner
Acting Di.rector


