
1If. fupwtttc Æourt.

r —-  t  i
The State  of  N e w  Je r s e y , ex rel, 

John B. Ha ig h t

vs

Ja me s  H. L o v e .

. On Quo Warranto In- 
r  formation.

Jacob Vanatta, Esq., Attorney-General o f tlie State o f 
New Jersey, who sues for the said State in this behalf, 
comes in his own proper person here into the Supreme 
Court of Judicature of the said State before the Justices 
thereof, at tlie State House in the City o f Trenton, on the 
fourteenth day of June, in the year one thousand eight 
hundred and seventy-six, for the said State o f New Jersey, 
at the relation of John B. Haight, Jersey City, County 
of Hudson and State of New Jersey, desiring to sue and 3 
prosecute in this behalf, according to the form  o f the 
Statute in such cases made and provided gives the said 
Court here to be informed, and understand that the said 
*olater for the space of more than ten days last past, hath 
Doon and still is, rightfully entitled to hold, have, use 
PM exercise the office of city collector of the M ayor and 

dertnen of Jersey City, under and b y  virtue o f the fol- 
owing Acts of the State o f New Jersey, and the facts 
ereinafter stated, that is to say, b y  an A ct entitled, an 
c to reorganize the the local government o f Jersey City 4 

Passed March 31st, 1871, it was enacted among other 
things as follows:

offi EC ^  ri!at 4 4 every  person elected or appointed to any 
dutT name^ n this Act shall, before he enters upon the 

es office, take and subscribe an oath before the
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5 city  clerk, w ho is hereby empowered to administer the 
same, that he w ill faith fu lly  and impartially, to the best 
o f his skill and understanding, discharge the duties of 
his office, which oath shall be filed in the office of the city 
clerk, and b y  last mentioned A ct it is among other things 
further enacted :

Se c . 26. A nd be it enacted that as soon as may be af-
ter their organization the Board o f Aldermen shall pro-
ceed to appoint b y  ballot (a majority o f all the Aldermen 
being necessary to a choice) a city  clerk, a city collector,

6 a City Marshall, an Overseer o f the Poor, and three Pound 
Keepers, whose term o f office shall commence on the 
third Tuesday o f M ay and continue for one year or until 
their successor, shall qualify  ; and b y  last mentioned Act 
it is further among other things enacted that the city 
collector shall give such bonds for the faithful perform-
ance o f  his duties as the board o f finance and taxation 
m ay require.

That b y  an A ct o f said State entitled, “ A  supplement to 
an A ct entitled, an A ct to reorganize the local govern-

7 ment o f Jersey City passed March 31st, 1871, which sup-
plement was approved March 24th, 1873, it was enacted 
among other things as follow s :

Se c . 2, A nd be it enacted, That the Mayor shall 
not be ex-officio a member o f any o f the boards of the 
C ity  governm ent but shall have power to veto the ac-
tions o f any board within ten days thereafter ; and all 
ordinances and resolutions shall* be certified and for-
warded to the M ayor as now required by  law ; and unless 
said board shall b y  a two-thirds vote at its next meeting

8 after receiving notice thereof vote to sustain said action, 
notwithstanding said veto, said action shall be void.

Se c . 35. A nd be it enacted, That the present board of 
finance and taxation, as now constituted, be a b o l i s h e d  
after the first M onday o f A pril next ; and that all th e  
powers and duties exercised under the Act to which th is  
is a supplement, and b y  this A ct by the board o 
finance and taxation, are ‘hereby transferred to an 
vested in a new board o f finance and t a x a t io n  
where terms o f office shall commence on the first Monday 
o f April, one thousand eight hundred and seventy three,
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snd said board of finance and taxation shall consist o f 9 
seven persons, as follows, to w it : The President o f the 
Board of Aldermen, who shall be an ex-officio member gf 
said board of finance and taxation, and six other persons 
to be appointed by the Board o f Alderm en at a special or 
stated meeting after the passage o f this act, o f whom  
three shall hold office for one year and three for two 
years.

Sec. 36. And be it enacted, that persons appointed to 
succeed incumbents in the said board o f finance and tax-
ation on expiration of their term shall hold  office for two 10 
years; persons appointed to  fill their vacancies therein 
arising from other causes than expiration o f term shall 
hold office for the unexpired term only.

Sec. 42. And be it enacted, That the new board o f 
finance and taxation shall appoint a collecter o f revenue 
to be called the city collector, who shall hold  his office for 
the term of three years and m aybe removed b y  said board 
for cause, and who shall receive an annual salary o f  five 
thousand dollars, and give bonds for the faithful perform -
ance of his duties in such sum as the board o f finance and 11 
taxation shall approve ; and the term o f office o f the
piesentcity collector sh a ll e x p ir e  a s  so o n  a s  th e  c o lle c to r  
esignated under th is a ct is a p p o in te d  a n d  q u a lifie d .

hat by another supplement entitled a supplement to 
an act entitled an act to reorganize the local government 
ot Jersey City passed March 31st, 1871, which supple- 
j./1 P̂ 8sed March 27th, 1874, it was enacted among

other things as fo llo w s :

each0 1 ^  en acted , T h a t  th e  term  o f  office o f
and t°ne Preserit m e m b e rs  o f  th e  b o a r d  o f  fin a n ce  
dav sa^  city  sh a ll e x p ir e  o n  th e  se c o n d  M o n -
after0 v m T  n ext a^ter th e  p a ssa g e  o f  th is  a c t ; a n d  th e r e -
to,] ? ? rd s^ aH co n sist o f  five  p e rso n s  to  b e  a p p o in -  

meetiuo' ff A Id e r m e n  a t  a n y  sp e c ia l o r  s ta te d
hold offi a h assao e ° f  th is  a ct, tw o  o f  w h o m  s h a ll

whose te°e 01p0ne> ^ ear’ a n d  ^ r e e ,  fo r  tw o  y e a r s  ; sa n d  
M o n d a y \ P ^ Ce sMall c o m m e n c e  o n  th e sa id  se c o n d  
he fillpfi k , J)rd n e x ^  A l l  v a c a n c ie s  in  sa id  b o a r d  sh a ll  
sncceed t  ^ oai<^ A ld e r m e n . P e r so n s  c h o se n  to  

cumbents sh a ll h o ld  office fo r  tw o  y e a r s . P e r -

12
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13 sons chosen to fill vacancies therein arising from any 
other cause than expiration o f term shall hold office for 
the unexpired term only. That the said A ttorn ey -G en -
eral at the relation aforesaid further gives the said court 
here to be informed and understand that James H. Love, 
the defendant, herein, was, on the the seventh day of 
May, 1872, under said act o f March 31st, 1871, appointed 
b y  the Board of Aldermen, o f Jersey City, city collec-
tor o f said city  ; that on the 21st day o f May, A. D., 1872, 
defendant took  and filed the oath o f office as said city

14 collector and entered upon the duties o f said office, that
under said A ct and supplement o f March 24,1873, the 
board o f finance and taxation o f Jersey City did on 
the 10th day co f A prik  '187^ appoint said defendant 
city  collector o f*3 < ^ ey  on the 14th day of
April, A . D. 1873, said defendant did take and sub-
scribe before the city  clerk, and file with said clerk 
the oath o f office required by  said Act and the 
said supplement thereto, and did, on the fifteenth day 
o f May, A . I), eighteen hundred and seventy-three, pre-

15 sent to the finance committee o f  the said board of finance 
. and taxatkm, h,is bond required by  said Act and said

^ s n p ^ ^ i^ n t ,^ fm )t  saM ^cm c^oii^he twenty-second day 
o f May, A. D. eighteen hundred and seventy-three, was 
received and ordered on file by  said board of finance and 
taxation, and that the said James H. Love, being so ap-
pointed and qualified, became and was city collector of 
Jersey City. That on the 13th day o f April, A. h  
1876, the said board o f finance and taxation, did appoint 
b y  virtue o f said A ct and said supplements, said relator,

16 John B. Haight, city  collector o f Jersey City, and di , 
on last above mentioned day, fix the bonds to be gb'en 
b y  said JohnB . Haight as such city  collector, in the sum of 
two h undred th ousand dollars for the faithful performance 
o f his duties as prescribed by, and in accordance with sai 
A ct and said supplement, and that the said relator 
take and subscribe before the said city clerk of erŝ  
City, the oath o f office required by  said Act and sai sup 
plement, and did file the same as required by t
A ct and said supplement, with the said city c ei > 
the 14th day o f A pril, A . I). 1876 ; and that the sai
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lator did, on the 24th day o f April, A . D. 1876, present 17 
his bonds as such city collector, to the committee of 
finance and taxation, of Jersey City, and that said bond 
on the 27th day of April, A . I). 1876, was, b y  said com -
mittee reported to said board, and by  said board adopted 
and approved and ordered entered on the minutes o f said 
board, and hied with the clerk o f said board. A pproved 
by Mayor, and that the acts o f said board in appointing 
said relator and fixing and approving his bonds, were 
each presented to, and approved by  the M ayor o f Jersey 
City. And that the said relator, did, the second day o f 18 
May, A. D. 1876, demand possession o f the office from  the 
said James H. Love, who refused to deliver the same to him, 
and that said relator did on the 25th day  o f May, A . I).
1876, again demand the possession o f said office from said 
James H. Love and was again refused b y  him ; and the 
said defendant still by force keeps the said relator out o f 
the possession of said office o f city  collector, and still 
bolds, uses and exercises the duties and franchises o f said 
o ce; and the said Attorney-General further gives said 
ourt here to be informed and understand that although 19 

on the 6th day of April, A. D. 1876, the said board o f 
s nance and taxation did appoint the said defendant city  
conector and although the clerk o f

0f  his election, and 
. ey ld require him to give bonds in the sum o f 

anp ^  re^ thousand dollars for the faithful perform- 
in 1 °  1̂S Ud ŝ as collector as prescribed by and 
8th da°r the city charter ; and although on the
acorn/ °i -D- 1876, said bond did approve and
didL fhd e « er in the miniltes o f said bond in fu ll and 20 

And nn°ffiClal 13011(1 o f said Love as such collector :

theJ fTday of Apri1, A- D- 1876>the
fore thu \  J H ‘ Love’ took  and subscribed be- 
Act anrl qoVi C1 ^ c êrh the oath o f office required by  said 
city clerk n SÛ lemenl and hied the same with said 
Attornev-p11 laSt above mentioned day ; yet the said 
action of sail relatim  aforesaid, says that the
said annoint oard of finance and taxation in making
1876, aSTffi ° f  Said defendant o f A pril 6th, A . IX 

xnig the amount and accepting the bond o f
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21 said defendant were never, nor were any of them ever pre-
sented to the M ayer o f Jersey City aforesaid, for his ap-
proval or veto ; nor were they or any o f them ever ap-
proved by the said M a y o r ; and that also the term of 
office o f three members o f the said board of finance and tax-
ation expired on or before the twelfth day of April, A. D. 
1876 ; and that on the thirteenth day of April A. D. 1876, 
three new members o f said board with the two members 
o f said board whose term did not expire, organized said 
board and thereafter on the same day passed a resolntion

22 to the effect follow ing :
W hereas, the Board o f finance and taxation did on the 

6th day o f April, 1876, pass the follow ing resolntion to 
w it : moved that we proceed to the election of a city 
collector for the ensuing term ; therefore be it resolved 
that the action o f said board in passing said resolution 
and m aking an appointment thereunder, be and the same 
is hereby rescinded ; and the said resolution and appoint-
ment o f James H. Love, collector, shall be and the same
is hereby rescinded and made utterly void and of no effect.

23 J
A nd thereafter on the same day passed another resolu-

tion to the effect follow ing ;
R esolved , that the resolution passed by the 

Board o f finance and taxation A pril 6th, 1876, to wit: 
move that *the city  collector be required to
give bonds in the sum o f two hundred thousand 
dollars for the faithful performance of his duties as pre-
scribed b y  and in accordance with the requirements of the 
city charter be and the same is hereby rescinded.

A nd that thereafter and on the same day passed another 
resolution to the effect fo llow in g :

W hereas, the board o f  finance and taxation, did on 
the eighth day o f April, 1876, approve of the bonds of the 
city  collector appointed b y  said board, and whereas e 
action o f said board in accepting the said bond has no 
been presented to or approved by  the Mayor as con ^  
plated, with all matters affecting the city. Therefore 
i t  resolved, that the action o f the board in appro ^  
said bond, b y  motion adopted as aforesaid, be an
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same is hereby reconsidered, and the said motion and all 25 
actions of the board acting upon or approving said bonds 
shall he and the same is hereby utterly rescinded and 
made utterly void and without effect.

That the three last above-mentioned resolutions passed 
on said thirteenth day o f April, 1876, were each approved 
by the Mayor of Jersey City, as required b y  law.

That thereafter the said board did appoint the said 
relator, city collector, as herein before-mentioned, and so 
the said Attorney-General says, that the said defendant, 
James.H. Love, for the space o f  more than ten days last 26 

j past, hath by virtue of the premises, unlawfully held, 
nsedand occupied, and still doth unlaw fully hold, use 
and occupy the office of city  collector o f the M ayor and 
Aldermen of Jersey City, and its liberties, privileges, and 
franchises, and claims to such city  collector, and to have, 
hold, use, exercise and enjoy the said office, and the 
liberties, privileges, franchises thereof, without any legal 
election, appointment, warrant or authority whatever, 
other than herein before set forth, which are insufficient 
™ t o  enable-him to hold the same.

hat said relator John B. Haight, b y  virtue o f his said 
appointment, was under the said A ct and said supple- 
.«TaiA ■ aPPointed collector o f  said, the M ayor 
I n  r an° f  Jersey  City, and that the said relator, 

height, hath ever since been and. still is right-
o i t v lu l^  t0 hold’ use and exercise the said office o f 
whicWri 01ff;aS ^ 0res!aid 8^ Jersey City, as aforesaid, 
ins all A ,°fficethe sa*d defendant, James H. Love, dur- 
hath aforesaid upon the State o f New Jersey,
andeypr1̂ ^ ’ ^ ruded into and unlawfully held, used 28 

! lawfullvTl and Jet d° th usurP’ intrude into and un-
relator t v° r>aiid .exercise, to the exclusion o f the said 

i saidinVfl/1 ’ ^ ab=Pt, to wit: at Hudson County afore- 
'O p** ° f  N ew Jersey> and to its 

i dignity 8 a d Preindice against its sovereignty and

StateaUl!?011! Said Attorney-General, for the said 
to sue anti ^  a 10n sa,id John B. Haight, desiring 

! the Court i ^ r° S e c id e  in  this behalf, prays the advice o f 
rein’ premises and for due process o f law

27



8

29 against the said defendant, Janies H. Love, in this behalf 
to be made to answer to the said State by  what warrant 
he claims to hold, use, execute and enjoy the aforesaid 
office o f city collector, o f the M ayor and Alderman of 
Jersey City, and the liberties, privileges and franchises 
thereof.

JACO B V A N  ATT A, 
A tty . General,

Jam e s  B. V r e d e n b u r g ,
Atty. of relator.

30

»

Jut,/

31

32
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NEW JERSEY SUPREME COURT.

T h e  St a t e ,

{Ex rel, Jo h n  B . H a ig h t ,) 

vs.

J a m e s  I I . L o v e .

y\

On Dem. to 
Quo. Warr.

1. Wliere the commencement o f an official term is not 
otherwise fixed, the term begins as soon as the appointee is 
authorized by his own action to legally assume the duties
o lis office, and not merely when he actually enters upon 
the office. v

2. Under the second section of the supplement to the 
charter of Jersey City, approved March 24, 1873, (P. L.

0) the mayor’s power to veto extends only to such -action 
ot the city boards as partakes of a legislative character, and 
not to the appointment of city collector.

3. When a board has completely exercised its power of 
appointing a person to an office, and that person is not re- 
hjova e at the will o f the board, a rescission o f the appoint-
ment will not affect the right to the office.

Pr t V hi PpWe!’ t0 remove an officer for cause can be ex- ‘ 
e on y for just cause, and after the officer has had an 

opportunity for defence.

the Chief Ju6tice and Scudder.

Thpho l ° Plni° n ° f  the court was delivered by Dixon, J. 
the rp1flr nemg! nera1, at tll<3 instance o f John B. Haight, 
Quo wa r^ eda.n information in the nature o f a writ o f  

nanto against the defendant, James H. Love, for the
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purpose of .testing the right of the defendant to the office of
city collector of Jersey City. _

The information sets out as the basis upon which the 
defendant rests his claim to the office the following facts: 
That the defendant was appointed city collector on May 7, 
1872. under the charter o f Jersey City, passed March 31, 
X871 bv force of which his term of office was to commence 
on tlie third Tuesday of May and continue for one year■, or 
until his successor should qualify; that on April 10, 18* , 

10 he was again appointed city collector by the board of finance 
and taxation of the city under a supplement to the chatter,- 
approved March 21, 1873, by which it was enacted that 
that board should appoint a city collector who sliou io 
his office for the term of three years, and that the term o 
office of the then present city collector should expire as soon 
as the city collector to be designated under that act was 
appointed and qualified; that under that last appointm«. 
he took the oath of office April 14, 1873, and gave the bond 
required o f him for the faithful performance of his official

20 duties on May 15. 1873; that on April 6, 187«> the. b° \  
ot finance and taxation did again appoint the defendant to 
the same office for a further term, under which appoin me 
he on April 7, 1876, took the official oath. .

The information impugns the validity of the last »PP°*;n 
inent upon the ground that the action of the hoard in makin 
it was never presented to the mayor of the city fo 
approval or veto, and was never approved by him, 
further ground that the preceding term of the defendao 
did not expire until April 14, 1876, and on or before ApnL 

30 12, 1876, the term of office of three members o
of finance and taxation, which consisted ot only «  •
hers, expired and consequently that board had no *
of appointment, and on the thirteenth ot April, a . • 
the Board composed of the two members h id in g  overman 
the three new members rescinded his appoint! 
pointed the relator as city collector. . . i^at
'  To this information the defendant demurs 
the facts alleged show his right to the o ce, 
urged to the contrary notwithstanding.

40 In examining the issues thus raised, the hrs p
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determined is the exact time of the ending of the defend-
ant’s term under his appointment of April 10, 1873. By 
the supplement of 1873, he was to hold his office for the 
term ot three years. It therefore ended three years-after it 
began. When did it begin ? The relator insists that it did 
not begin until the expiration o f the term that preceded it, 
which, by the supplement, was to expire when the collector 
designated under it was appointed and qualified ; and that 
as the defendant, being so designated, did not qualify before 
April 14, 1873 (when lie took the oath of office, therefore, 
liis new term did not begin before that date, and conse-
quently did not end before April 14, 1876), prior to which 
the board of finance was changed.

In as much as the charter, although it provides that the 
appointee before entering upon the duties of his office shall 
take an official oath, does not expressly fix the commence-
ment of his term, such commencement must be ascertained 
by the application of some general principle. What that 
principle should be, is a subject which does not seem to 
have received much judicial consideration. O f the cases to 
which we-are referred by counsel for the relator as sustain-
ing the rule lie contends for, only one, that of Brodie v.
-Campbell, 17, Gal. 11, has any relevancy, and even in that 
the rule was not necessary for the decision. The question 
there was whether the election at which Brodie had been 
elected, or that at which Campbell had been elected, was 
the one next proceeding the end of Norton’s term. Brodie 
had been chosen in September 1859 and Campbell in Nov-
ember 1860; Norton had been elected September 7, 1854, 
¡his commission had been issued by the governor December 
26,1854, and he had taken the oath of office January 2, 
1855, and his term was six years. The court held that 
Campbell’s election and not Brodie’s was that which the 
wore closely preceded the expiration of Norton’s term. 
But it is evident that this result followed whether the issu-
ance of the commission or the taking of the official oath 
marked the beginning of the term, whether it ended Decem-
ber 26,1860, or January 2,1861; and on the former ground 
I think the decision was right. The judges, indeed, in 
eciding the cause, expressed the opinion that Norton’s

10

20

30

40
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term or fu ll  term, as Field, C. J., speaks of it, commenced^ 
with his qualification, he having qualified within the tern 
days allowed by law for that purpose, after the receipt of the 
the commission. Butin their opinions they intimated several 
reasons which, I think, made the adoption of a different 
rule, more consonant with public policy. “ The record 
in the office of the secretary of state ’ ’ says : —

Just. Field.— “  W ill show when the commission issued, 
and upon that record the governor will be presumed to act 

10 when notifying the public by his proclamation of the offices 
. to be filled at any given election.”  Baldwin, J., in the 

same case, said “  It is unreasonable to suppose that the 
legislature designed to fix the commencement of the term 
ot an earlier period than that at which the incumbent could 
enter upon the office.”  * * “ W e do not mean to say
that a person appointed to a vacancy may delay to qualify 
as long as he clioses, and then fix his regular term from the 
act of qualification, for that would be to perpetuate the 
office in himself; * * But that the rule in this case is

20 that the new term commences with the qualification. * 
The modification of the proposition being that this qualifi-
cation must not be unreasonably deferred.”

The objections against the rule relied upon by the relator 
are that it makes the term of office ascertainable only by 
reference to an act in pais of which the officers concerned 
in the selection of a successor would generally have no 
knowledge, and perhaps no accurate means of information ; 
that it leaves the beginning and ending of the term to be 
fixed not by the appointing power but by the appointee,.. 

30 and so in many cases enables the appointee to extend the 
legal tenure of his predecessor without abridging his own.̂  
Such a would be liable to great abuse in the case ot
an officer reappointed to the same office, nor does the mod-
ifications suggested that this qualification must not be un 
reasonably deferred, evade the objections. Unreasonably 
is an elastic expression and only mitigates, does not remove 
the evils. The tenure of public offices should be rendeie 
as definite as possible.

In my judgment the true rule is that as soon as the ap 
40 pointee is authorized by his own' action to legally assume
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the duties of his office then his term should be regarded as 
begun unless some other period is clearly fixed by the proper 
authority. That the term of his predecessor lawfully continues 
until he does actually assume those duties, seems to me in 
no wise to militate with this principle. There is not the 
slightest inconsistency between the right to enter upon an 
office being vested in one person and the right to hold the 
office until such entry being vested in another. The terms 
of both indeed run together, but those terms are not incon-
gruous, and the very act which alone could render them 10 
conflicting. Entry by the owner of the later term ends the 
earlier one. By this principle the beginning of an official 
term otherwise undefined is made dependent upon the will 
of the appointing powers, and is ascertainable by reference 
to the records of their proceedings, and the person chosen is 
left to be impelled by his interest to put himself forthwith 
in compliance with the will of those who have chosen him.
The rule thus stated coincides with the rule adopted for de-
termining the commencement o f an estate for years in lands, 
to which such terms of office bear some analogy. An instru 20 
ment reciting that A  does this day agree to let to B certain 
premises for the term of ten years was held to be a present 
demise of a term commencing forthwith. Stainforth v. Fox,
7, Bivg. 590, and cases cited. ITence 1 conclude that when 
on Api il 10, 1873, the board of finance appointed the 
defendant city collector for a term of three years, without 
naming any day for the beginning of thè term, and none 
eing named in the charter, the term during which he 

ought lawfully hold the office under that appointment
egan on that day, and consequently ended with the close 30' 

of April 9, 1876.
By a supplement to the’city charter approved March 27,

? it was enacted that the term of office o f each o f the 
present members of the board of finance and taxation shall 
e x p ir e  o n  the second Monday of April nekt, and thereafter
sb11 1 s l̂a^ c°nsist of five persons * * two of whom,

fold office for one year and three for two years, and 
ose term of office shall commence on the said second

-  Tiext * * persons chosen to succeed
wo ents shall hold office for two years. The second dO
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Monday of April in that year was April 13, and the term 
of the three members commencing on that day and 
continuing for two years, i. e., both by common 
law and express statute, calendar years would ex- 
pire with the close of April 12, 1876, as alleged 
in the information, and consequently it appears that 
the persons who composed the board at the time of the de-
fendant’s last appointment, April 6, 1876, likewise com-
posed it at the expiration of bis then existing term, April 

10 9, 1876, and had the right to select the officer for the suc-
ceeding term. It is however further objected to the validity 
of this appointment that it was not presented to the mayor 
of Jersey City for his approval or veto, and was never in 
fact approved by him. The statute relied on to support 
this objection is the second section of a supplement fo the 
city charter, approved March 24, 1873, which enacts that 
the mayor shall have power to veto the action of any board 
within ten days thereafter ; and all ordinances and resolu-
tions shall be certified and forwarded to the mayor as now 

20 required by law, and unless said board shall by a two t nr 
vote at its next meeting after receiving notice thereof, vote 
to sustain said action notwithstanding said veto, said action 
shall be void. The word action used in this section is stand- 
in* alone ot very wide import, but it cannot receive sue 

• interpretation here.. The adoption of a motion to lay on 
the table or to adjourn would be the action ot the. oa , 
but certainly such action was not designed to be subjec 
the mayor’s veto. The word must be here limited to io 
classes of actions which are directed to be certi e o 

30 mayor, viz : resolutions and ordinances. ° action
finance does not act by ordinance and therefore the qn 
is whether the appointment of city collector is em *a 
within the class of actions here denominated resolutions 

Statutes similar to the present have been in the cour s 
this state before for construction. In  State v. . ’
1 Dutch , 399, Yreedenburgh J., in delivering tie  °P 
of the court, considers them as resembling the ve o c 
in the state and general constitutions, and says a 
made the mayor a distinct and separate brine o ®.

40 lative power, and that the resolution can have no v
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-¡until the legislative power of the major has been invoked 
«upon it. In a later case, Howeth v. Jersey C ity, 1 Vroom ,
S3, the same learned judge limits the power of veto to the 
•final law, and fortifies his opinion b j  remarking that the 
section then under consideration, b j  which the right of 
veto was given, provided that it the resolution or ordinance ' 
were passed over the veto by two thirds of the council it 
should take effect as a law, and if not returned by the mayor 
within a proscribed time it should become a law; like 
phraseology exists in the twenty-third section of the present i q  
charter of Jersey City, and with that section must this 
second section of the supplement of 1873 be construed in 
order to correctly react the purpose of the legislature. In-
deed, it is only on the theory that by this second section the 
-legislature intended to confer upon the mayor the same 
rights and powers over the action of all the other 
boards, as under that twenty-third section he had over the 
action of the board of aldermen, that the necessity of for-
mal presentation to him as a prerequisite to the validity of 
such action can be established. I think, therefore, that only 20 
those acts of the board of finance which partake of alegisla- 
tive character are subject to the m ajor’s veto, and that his 
negative does not extend to the mere appointment of the 
•city collector.

The justices of this conclusion is seen also on considering 
the inaptitude of the word resolution to signify the election 
•of an officer, while, indeed, an officer may be chosen by 
resolution, such a mode is rarely adopted, usually a vote by 
ballot or viva voce indicates the choice ; and though it is 
■quite clear that the legislature did not intend to make the 30 
Mayor’s power dependent on the form in which the boards 
-acted, it is almost equally sure that they did not mean to 
extend his power beyond such action as usually in organ-
ized assemblies takes the form o f resolution or ordinance.
4 the course now contended for by the relator is an
^nveision of the common practice when an individual and a 

°aid or a body of several are to unite in the selection of 
officer. Almost universally the individual nominates 

tl K 6 ratifies or rejects. But here it is claimed 
le oaid is to nominate and the individual is to ratify or 40



reject. The legislature, of course, might adopt such a> 
scheme, but I think when they do they will make it known 
in language more explicit than that used in this charter.

The relator further insists that the rescission of the- 
defendant’s appointment on April 13, 1876, terminated his- 
rights under it. This contention aim must fail. What I 
have already said shows my conviction that the choice of 
the board of finance was alone necessary to the appointment 
of the defendant, and the language of Chief Justice Marshall 

10 in Marburg v. Madison, 1 Crauch, 137, 157, is here appli-
cable, “  some point of time must be taken when the power 
of the executive over an officer not removable at his will 
must cease. That point of time must be when the consti-
tutional power of appointment has been exercised, and tins- 
power has been exercised when the last act required from 
the person possessing the power has been performed. On 
April 13, 1876, not only had the last act of the appointing 
power been performed, but the defendant had actually taken 
the oath of office and entered upon his duties. The power o 

20 rescission then was clearly gone. The counsellor the relator 
suggested that as the defendant had not yet given an official 
bond, and the board of finance had not taken final action m 
fixino- the amount of bond to be required, the appointment 
was stillincomplete. But neither the charter nor any action 
of the board of finance made any of these things conditions 
precedent either to the vesting of right to the office or to 

' actual entry upon its duties. A failure tô  give sue i on 
as might be required would doubtless furnish cause oi 
moval, but removal was necessary to end his title; nor can 

30 this rescission be regarded as a valid removal. The sectio 
under which the defendant was appointed gave the > 
power to remove for cause. The cause intended is just 
cause, and the power may be exerted only after ie o 
has had opportunity for defence. Such has been i 
settled law since the resolutions in Boggs Case, l  ,
93, corrected and so established by Lord Mansfie s op 
in B ex  v. Richardson, 1 B un., 517.  ̂ re_

It is not pretended that there was any just cause 
moving the defendant, or that he had any °PP°1. j j ence 

40 be heard before his appointment was rescinded.
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that rescission can derive no efficacy from this power of 
removal.

I conclude therefore that the information sets out a valid 
title to the office o f  city collector vested in the defendant, 
and,alleges no lawful reason for ousting him.

Judgment should be entered in favor o f the demurrant.
A true copy.

Benj . F. L e e , Clk.

W J  (JToluiJLirfU d .¡/rfjA J / /  J a jnA J
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ÏTEW JERSEY COURT O F  ERRORS & APPEALS.

T h e  Stat e  o f  N e w  Je r s e y , ex rei,■ 
Jo h n  B. H a ig h t ,

versus

Jame s  H. Lov e .

In  Error.

Assignment of 
Error.

Afterwards, to wit, on the third Tuesday ot November, 
in the year one thousand eight hundred and sevei y , 
before the judges of the sMd
the last resort in all causes, The State ot JSe j  ^

10 the said Jaeoh Vanatta, Esquire Attorney-Gener 
State of New Jersey, who sues for the said 8 W ^  
behalf in his own proper person, and saysu that »  
eord and proceedings aforesaid, and also m g m  ^
ment aforesaid, there is manifest error >» d
by thé record afor.esaid that the judgmen ot
was given for James H. Love and ‘  n.dgment
New Jersey ; whereas, by the law the
ought to have been given foi the sat manifest error
said James H. L ove; and that also ‘ ^ - " “ “ 'tn u rrer  

20 in this, to wit, that the judgment wa., tha ^
filed therein be sustained and that judgrn b the laW 
eordingly with costs to the defendants, where , J  ^  t,ie 
of the land, judgment ought to have.bee g thesajd 
plaintiff, the said State of New Jersey, and ag 
demurrant, J âmes H. Love. the judg-

Therefore the said Attorney-General pia>
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THE S T A T E , E X  R E L . J O H N  B J  
HAIGHT i

vs. >

JAMES H. L O V E ,
D e ft.

Points and 
Brief of 
Plaintiff 
in Error.

B r i e f .

The question before your Honors for determination is, 
which of the two persons, the plaintiff in error, or the re-
spondent, is entitled to the office of city collector o f Jersey 
City.

The plaintiff in error claims title to this office through 
the appointment thereto by the present board of finance of 
Jersey City.

Printed book, p. 4 Jol. 15,16, 17, 18.
The defendant in error claims title through appoint-10 

ffient by the former board of finance of Jersey City.
The plaintiff in error admits the appointment of defend- 

Mtby the old board, but claims, in the first place, that said 
o board had no power to appoint defendant at the time

ey did appoint him, because the term of office of the then 
incumbent of the office did not expire until that old
0ar had passed out of existence and a new board had been
organized.
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The defendant in error insists that the term of office of 
the then incumbent (which was himself,) expired before the 
former board passed out of existence.

This then is the. first dispute.
Did the term of office of the incumbent of the office 

claimed by these two persons expire before or after the 
former board of finance ceased to exist ?

This gives rise to two questions :

1st. W hen did the former board cease to exist?

Said former board then ceased to exist on April 12,1876.

Did the term of office, of the predecessor of the parties 
hereto expire before or after April 12,1876?

Some confusion arises from the.fact that defendant is Dot 
only his own successor but has been his own successor o 
two previous appointments, namely : In 1872 he was 
pointed for one year; in 1873, for three years; an , 
claims to be re-appointed; so that the predecessor o 

30 fendant in this office is always himself.

This office called city collector by the supply?®1 • 
1873, was to be held for the term of three years, but no 
was fixed for its commencement or ending.

10 2d. Did the term of office of the last incumbent expire
before or after the former board ceased to exist ?

That the old board ceased to exist on April 12,1876, can 
hardly be disputed now.

The information so states, p. 6 ,fol. 21.
But, even i f  defendant were at liberty now to dispute this 

statement, it would follow from the facts stated on p. SJol. 
12, viz : “ That the board of finance shall consist of five (5) 
members, whose term of office shall commence on the second 
Monday of April, 1874, three of whom shall hold office for 

20 two years.”  The second Monday o f April, 1874, was on 
April 12,1874, and two years would take to April 12,187.
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Therefore, whether this term preceding the one in dis-
pute ended before or after April 12, 1876, will depend upon 
whether it commenced before or after April 12, 1873.

The information shows that on May 7, 1872, the defend-
ant, James H. Love, was appointed by the Board o f Aider- 
men of Jersey City, city collector for one year, p. 4 ,fol. 13 ; 
that on May 24,1872, he qualified and entered upon the 
duties of this office, which by the charter was to commence 
on the third Tuesday of May. P. 2,fo l. 6.

That on March 24, 1873, an act was passed providing for Id 
appointment by the board o f finance o f a collector of 
revenue to be called a city collector, w'hose duties were the 
same as the city collector appointed by the board o f aider- 
men, under the act of 1871, and providing that he hold his 
office for the term of three years instead of one; and that 
the term of office of the then incumbent should expire as 
soon as the collector designated under that act “  is ap-
pointed and qualified.” P. 3,fo l. 11.

The day of the commencement of the term of this officer 
so to be appointed, is not specified otherwise. 20

The term of the office of defendant, Love, under the ap-
pointment of May, 1871, would have continued until May

> 873, (the third Tuesday of May coming on May 20,) 
except for this supplement of 1873. On April 10, 1873, the 
oar of finance did appoint said defendant city collector.

K mo u 1873, he ■°°k the oath of office’ aiad 011 May
> , he presented the bonds required by the said act

Implement, for the amount fixed by said board on 
.J, ’ sa^  board, which bonds were approved by

said board on May 22,1873. P. 4, fo l  14 and 15. 30

ef^hJcolle StGĈ 0n tke suPP^ement was entirely in favor

is term, was lengthened from one year to three.
The a^  ^  increased from $3,500 to $5,000 a year, 

branch v i^ k  of aPPoillting  was taken from the popular 
placed in °^a d̂erm en) who were elected yearly, and
were appointed^8 ° f  ^  b°ard of finance> whose members
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It is curiously worded and in marked contrast with the 
charter and the remainder of this supplement, and drawn 
as if to meet a subsequent contingency. I f the object was 
that the city collector should be, without fail, his own suc-
cessor, not shorten his former term unless he wished it, does

' this section not accomplish it?
It provides, not that the term thereof shall be three years, 

but that the new officer “ shall hold his office for the term of 
three years.” Is it “ his office ” until he shall be both “ ap- 

10 pointed and qualified ?”
It provides that his office, under his former appointment, 

shall not expire until he himself or his successor shall 
qualify.

W hen did the term of office o f his predecessor, under the
appointment o f May 7,1872, expire?

Certainly not until May 22,1873, for until that date the 
officer appointed under the supplement of 1873 had no
been appointed and qualified. e ,

If that be so, then either the term of office of the de e • 
20 ant, appointed under the supplement of 1873, did no co 

mence to run until May 22, 1873, or there were two, ffltj>»• 
lectors of Jersey City, from April 10, 1873, to May > .

The defendant himself construed this supplemen 
by his actions, for although appointed April 10,18/ , 
not qualify until his former term, under the apPal hjg
of the board of finance, was about to expire, s 0 t 
intention then to be to claim under his first aPP hig 
until it expired by its limitation, and, then, o c 
three years from that date.

30 Now defendant asks this court to construe this ® PP  ̂
ment opposite to what he did, for if his term o ’ ^  big 
this appointment, did not commence until tne ^
predecessor expired, then his term commencing ^
1873. and being for three years, would not expn
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22,1876, one month after the old board of finance ceased to 
exist.

It will be noticed it was a very important question for 
him, financially too, for under the charter his salary was 
$3,500, (Pamph. Laws of 1871, p. 1,110, §31), but under this 
supplement it was $5,000.

So that defendant himself construed this supplement of 
1873 at the time to mean that his term did not commence 
until his predecessor’s term expired, namely, May 22, 1873, 
and this, too, in the face of the fact that it was a loss to him 10 
of considerable salary, namely, the difference between $3,500 
and $5,000 a year, or about $175.

It may be fairly maintained, too, that this was the cotem-
porary construction of this act by the board of finance of 
Jersey City and its counsel, or otherwise there would have 
been some effort made to compel this defendant to qualify.

The board approved the bond on May 22d, 1873, the very 
day they should approve it, if the term of office of defendant 
commenced on that day.

It cannot be maintained that defendant had arty authority 20 
to act as collector prior to May 22, 1873, for before he acts 
the duty of the board of finance is to see that the bond to 
secure the faithful performance of this office is given and 
approved.

The language of the charter is (§ 27, p. 1,108,): “  And said
ar (meaning board of finance) shall also determine the 

amount and kind of security to be given for the faithful dis- 
^ * es by any officer provided for in this act,” 

j 1 e excePtion of certain officers, not including the col-., 
I V  ^  *n sect*on 3 i it provides that the city collector 30

a receive an annual salary of $3,500, * * * “ and
ties af1̂ 8110̂  k°n  ̂ °̂r -kUbful performance of his du- 
Amu! e board of finance and taxation may require.”
“Wt /  ê̂ on 37,page 1,112, “ T hatif anyperson shall neg- 
“ for t ° 6 ^ e oa b̂ ° f  office or give the required security

a ays after receiving notice of his election or ap-
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“  pointment to any office under this act, or of the security re- 
“ quired, he shall be considered as having declined such of- 
“  fice, and the same shall be deemed vacant,1” &c.

If, then, the board of finance and others, the city officers 
and the defendant himself, had not construed this supple-
ment at the time in the way we now contend for, they 
would not only have been guilty of dereliction in duty, but 
the appointment of the defendant would have been con-
sidered as declined, and they would have been compelled 

10 to appoint some one else.
Under that section of the act, and the fact that the bond 

was not presented until May 15, 1873, would not the con-
struction as against the defendant now be that his appoint-
ment dated from May 22, or at least May 5th, 1873, and 
that, therefore, he was to hold office for three years from 
that date ?

His Honor, Justice Dixon, seems to have overlooked this 
section, for it does control the time of the commencement of 
the office, and does permit the appointing power to fix it 

20 within ten days, and does prevent the appointee from de-
laying the time of its commencement for more than ten 
days.

In April, 1876, that happened the fear of which had in-
duced the defendant, in 1873, to have the length of his term
extended to three years. .

The board of aldermen changed in politics, and appoin 
ed three members, the majority of said board, who were op-
posed politically to defendant; and as the ostensible reaso 
for having the collector appointed by the board o nâ  

30 was that, because of the intimate relations between 
board and the collector, it became important for t e e 
of the city that they should be on the best of ^
cally as well as otherwise, it was very apparent t a e 
ant’s successor would not this time be him sel, un es _  
board, then about to expire, could be induced to re aP 
him. This was done, and on April 6,1876, he was
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pointed, and on April 7 and 8, 1876, he qualified himself to 
hold the office.

The new board came in on April 13, 1876, and found 
that this office so important to them in the due adminis-
tration of the office, and over the filling of which it was the 
clear intention of the legislature they should have con-
trol, had, with unseemly haste and in the last days of their 
existence, been attempted to be filled by the outgoing board.

It is apparent that the board felt they had been tricked 
out of this appointment, for, immediately on the 13th day 10 
of April, 1876, they passed the following resolutions:

“ By Mr. Pattberg :
“Whereas, The board of finance and taxation did, on the 

“ 6th day of April, 1876, pass the following resolution, to w it: 
“ Moved, That we proceed to the election o f a city eol- 

“ lector for the ensuing term.’ Therefore, be it 
“Resolved, That the action of the board in passing said . 

“resolution and making an appointment thereunder, be and 
“the same is hereby reconsidered, and the said resolution 
“and appointment of James H. Love collector, shall be and 20 
“the same is hereby rescinded, and made utterly void and 
“ of no effect.

“ The president calling for the ayes and nays, the resolu- 
“tion was adopted by the following vote :

“ Ayes—President Drohan, Messrs. Pattberg and Sweeney. 
“ Nays—Messrs. Fry and Van Reipen.
“ By Mr. Pattberg:

u ^solved, That the resolution [adopted by the board of 
finance and taxation, approved April 6, 1876, to w it :
, M°ved, That the city collector be required to give bonds 30 

J n sum of two hundred thousand dollars for the faith- 
(( Performance of his duties, as prescribed by and in ac-
cordance with the requirements of the city charter,’ be 
and the same is hereby rescinded.

„ President calling for the ayes the resolution was 
a(( opted by the following vote :
“ J es~ President II rob an, Messrs. Pattberg and Sweeney. 

ays Messrs. Fry and Van Reipen.
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a By Mr. Pattberg:
« Whereas, The board of finance and taxation did on the 

“  eighth day of April, 1876, approve of the bonds of the city 
“  collector appointed by said board, and

«  Whereas, The action of said board in accepting the said 
« bond has not been presented to or approved by the mayor 
“  as contemplated with all matters affecting the interests of 
“ the c ity ; therefore, be it

“ Resolved, That the action of the board in approving 
10 “ said bonds by motion adopted as aforesaid, be and the 

“ same is hereby reconsidered and the said motion and all 
«  action of the board acting upon or approving said bonds 
“ shall be and the same is hereby rescinded and made
“ utterly void and of no effect.” ’

And thereupon they appoint plaintiff in error, and he 
qualifies himself, and hence these proceedings.
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The Plaintiff in Error contend before this Court

Points.

1st. That the term of office of defendant, Love, under his 
appointment of May, 7,1872, did not expire until his suc-
cessor was appointed and qualified.

His appointment. P. 4, fol. 13.
His term of office (p . 2, fol. 6,) was for the term of one 

year, commencing on third Monday of May, 1872. The sup-
plement of 1873 permitted this term to be shortened by the 
joint action of his successor and board of finance. P. 3, fol. 10 
11.

2d. That defendant, under his nomination in 1873, was 
not appointed and qualified until May 22, 1873. P. 4, fol. 
14-15.

To qualify,” as here used, means to comply with the 
statutory prerequisites to take, hold and exercise the office.

One of these statutory prerequisites was that the person 
appointed should within ten days give bonds for the faith-
ful performance of the duties of this office.

Paraph. Law 1871, p. 1,112, § 37. 20

The information states that—
April 10,1873, said defendant was appointed, 

pril 14,1873, he took the oath of office. 
ay 1,1873, board fixed the bond. 
ay 15,1873, he presented his bond to board,

S Th k°ar(  ̂ approved his bond.
22 1873 ̂  ^  n°  ̂COmply said requisites until May

2
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To “ qualify” means to give the bonds required. 
Marshall v. Hanvood, 7 Md., 473.
Spooner v. EldersJcin, 5 Wis., 300.
Aness v. SouthwicJc, 13 Wis., 365.

3d. That the term of office of defendant, under his ap-
pointment in 1873, commenced May 22, 1873, and he was 
to hold his office for the term of three years.

It is admitted he was to hold his office for the term of 
three years. P. 3,fo l. 10-11.

10 The question is, when did his term commence—
On April 10, 1873, when appointed ;
On April 14, 1873, when sw orn;
On May 1, 1873, when board of finance fixed amount of 

bond;
On May 15, 1873, when he gave bond, or
On May 22, 1873, when bond was finally accepted?
The defendant claims it commenced on the day he was ap-

pointed, v iz .: April 10, 1873.
The plaintiff in error claims it commenced when his 

20 predecessor’s term expired, or, in any event, after April 12, 
1873, and for the following reasons :

a. The term of his predecessor did not expire until 
May 22, 1873.

His predecessor (who was defendant himself) was ap-
pointed May 7, 1872, to an office which then^was for 
the term of one year, to commence on third Tues a) 
of May, 1872. v

Therefore his predecessor’s term did not expire un | 
May 22, 1873, unless the supplement of March A, 

30 1873 (p. 3, fol. 11), shortened his term. This sup-
plement shortened it, in any event, only in case 
successor should be appointed and qualifie e 0 
this term ended. The legislature gave the ' 
finance and the appointee power to shorten it i 
wished, by joint action, but, as we have seen, i 
not shortened. They did not do it. We are
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forced to this conclusion: either that there were two 
terms of the same sole office, running at the same 
time, or that the term of office of defendant did not 
commence to run until May 22, 1873.

No case can be found where the terms o f office of two 
incumbents of the same sole office are running at the 
same time.

It is analogous to no term of office in this State.
It often, indeed most usually, happens that an officer 

is appointed to an office while the incumbent’s term 10 
is still running, but the term of the appointee inva-
riably commences at the expiration of the term of 
the incumbent— not at the time of his appointment.

An officer appointed by the governor and confirmed by 
• the senate, does his term commence to run from his 

appointment or from the expiration o f his predecess-
or’s term ?
If a person is appointed to fill an office in which there 
is an incumbent, the term of the person appointed 
does not commence until the term of the incumbent 20 
expires.”
Marshall v. Harwood, 5 Md., 432.
Hughes v. Buckingham, 5 Sneed & Marshall, p. 635.

His salary did not commence until May 22, 1873.
1. Certainly he could not perform the duties of his

office if another, viz., his predecessor, was performing 
them.

Nor could he until the term of his predecessor ex-
pired, for his predecessor had a right to the salary 

’ his term did expire. 30

Nor could he until he qualified, for otherwise a per- 
son might be exercising this important financial 
0 ce without the security required by the charter.

An officer must give the required bond before he can
enter upon the duties of his office or be entitled to 
nis salary.
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Jackson v. Simonton, 4 Cranch. Oir. Ct., 255.
Marshall v. Harwood, 5 Md., 423.
Opin. of Att’y-Gen’l., vol. *0, p. 37.
Opin. of AWy-GenX, vol 7,p . 310.

W hen the salary commences is strong evidence of 
when the term commenced, nor is it an answer to 
say that he was his own successor, and, therefore, it 
could make no difference ; for in this case his salary 
was increased from $3,500, under the charter of 

10 1871, to $5,000, under the supplement of 1873.

This was the construction given to the act at the 
time.

Defendant thought so, for he did not present his bond 
until May 15,1873, only five days before his prede-
cessor’s term expired by the charter.

He did not entitle himself to draw his increased salary. 
I f  he did not think so he voluntarily made his office 
vacant, for the office was vacant by the terms of t e 
act, unless he gave bonds in ten days. Charier, 
Pamph. laws, p. 1,112, § 37.

It is not an answer to say that the board of finance 
layed him by not fixing the amount of his bond un-
til May 1, 1873, for then defendant would be place 
in the situation of contending that the hoar .o 
finance had the right under the supplement of l 
of shortening his term of office, and even t m wo 
not explain the fact that although the amoun 
fixed on May 1, 1873, defendant did not present 
bond until May 15,1873.

30 The board of finance evidently so construed it.

The cotemporary construction by the parties P 
ant.

Hughes v. Buckingham, (ed.)

c.

20
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d The words o f the supplement of 1873 admit of no 
other reasonable construction.

The person designated thereby is “ to hold his office for 
the term of three years.”

When does it become his office ?
He can’t hold it until it does.
He is entitled to hold it for three years; until he com -

mences to hold it the three years do not commence 
to run.

He does not hold the office until he becomes an officer. 10
One is not an officer, nor does he hold his office, until 

he has qualified and become entitled to exercise the 
duties of his office.

Until he qualifies he is no more holding an office, nor 
is it any more his office than any other citizen’s.

In Thomas v. Owens, 4 Md. p. 220, C. J. says, “  now we 
hold that the late comptroller could not be consid-
ered as in office until he qualified. * * But until
he actually did qualify he was no more comptroller 
than any other citizen, his qualification being an in-20 
dispensable prerequisite to his investiture with the 
authority and responsibility of his office.

To the same effect, Jump v. Spence, 28 Md. 10, a person 
is not an officer until he qualifies.

Cardiel v. Frizell, 1 New. p. 133.

The death of the person entitled to fill office before he 
as qualified himself according to law, does not create a 

vacancy, but the incumbent holds over.
Gm. v. Hanley, 9 Barr, 513.
ttatev. Hopkin, 10 Ohio SL p. 509. 80
T^e v- L(wis, 10 Ohio St. p. 128.
Wareham v. State, 25 Ohio St., p. 600.

becom ̂  e!eĉ ec* or aPPointed to an office does not thereby
must G‘ arY ncumbenf for instance, a county treasurer
onthf7.e ^°ndS and take oath o f office before he can enter
the nffi aP̂ e k*s ^u^esJ and if not done in due time office becomes vacant.
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State v. Me Collister, 11 0. 46.
See 9 Ohio St., 336.
Commonwealth v. Hanley, 9 Penn. p. 513.
Wareham v. State, 25 Ohio St. p. 600.

Can it be said with any reason and in the light of these 
cases that the defendant “ held h i s ” office from April 10, 
1873, the date of his appointment, to May 22,1873, under the 
supplement of 1873. W hy, by the terms of the charter the 
designation of him was void by his not giving bonds. An- 

10 other was holding this office at this time, viz., defendant» 
under his appointment in 1872. Could they both hold one 
and the same sole office at the same time ?

The intention of the legislature that the term was to com-
mence when the person appointed should qualify, seems 
clear from the last words.

In every office in this State the term of the successor com-
mences when his predecessor’s term expires ; therefore it 
seemed to be alone necessary to fix the expiration of his 
predecessor’s term, to fix the commencement of his. This 

20 they do. They recognize the fact that there is a city collec-
tor in office whose term of office has not yet expired; and 
recognizing the rule of law, as wrell as justice, that the term 
of a person appointed to an office in which there is an in 
cumbent, commences to run from the expiration of the m 
cumbent’s term, instead of fixing a day when the term o 
the designated person under this supplement is to coin 
mence, they fix the time when the term of the incum en 
should expire, which term would expire by limitation on 
May 21, 1873, unless shortened by the joint act of the oar 

30 of finance and the person designated under this supp emen

Upon the reasoning of defendant he would find it diffî  
cult to say from what date his present pretended terra c 
menced to run— from April 6,1876, when he was aPP01° ’ 
or from April 10,1876, when his previous term expire
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e. But’if the words used do not fix the day of the expira-
tion of predecessor’s term for the commencement of the 
term, we respectfully claim it commences when the per-
son appointed qualifies and renders himself able to exercise 
the duties of his office.

1860. Brodie v. Campbell, 17 Cal, p. 21.— Question was 
when Norton’s term of office as judge expired under the fol-
lowing circumstances ;

May 15,1854. Act authorizing governor to appoint judge 
to hold office till next general election. 10

May 24,1854. Governor appointed Norton.
Sept. 6.1854. First general election. Norton elected.
Oct. 3,1854. Certificate of clerk to that effect.
Dec. 26,1854. Governor issues a commission.
Jan 2,1855. Norton took oath of office and same en-

dorsed on commission.

The question was, “ when did Norton’s term of office un-
er his election commence ?” The statute did not name the

aay, it only authorized the. appointee to hold until his mc-
^or qualified. On the 26th o f December, 1854, governor 20
Hii * t t a cominission for that term, and on the 2d
thi'°«, wanT 7 ’ 1855’ he qualified thereunder. It was held
J L  4 U. term must be deemed, therefore, to have
p r e v a i l E q u a l i f i c a t i o n .  A  different rule would
bvth a — aW had fixed the commencement of the term
look to ,!SIgnat;on °^ a day certain. In such cases we must
at whir*}) lficatiou of the officer to ascertain the date 
«  winch his office begun.”

term dhlA^00 j  in the manner stated, his full
until he hari and C01uld n0t begin to run for the reason that, 30 
aor’satw  so qualified, the term granted by the gover-
t : r r r thadnot^ - d' - d o - L M  l  b e .

the same office running at the same time.

January,hi855Ul1 commeilced with his qualification in

th‘ i S f f l  -re Was no one aPPointed to fill
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His appointment by the board o f finance of April 10, 
1873, had become void.

4th. That the term of office o f defendant under his ap-
pointment in 1873 expired on May 22,1876.

5th. That the existence o f the board of finance appoint-
ing the defendant to the office in dispute, ceased on or be-
fore April 12,1876.

P. 6,/oZ. 21.
P .S J o l . l l .  . . tW,

10 The term of three of the five members composing
board expired on April 12,1876.

^ A n  appointment to fill an office already filled is a nullity.
Hill v. State, 1 Ala., N. S., 561.
Marbury v. Maddison, 1 Cranch., 162.

20 Johnson v. Wilson, 2 N. Hamp., 202. 
People v. Comptroller, 20 Wend., 596.

7th. That defendant’s office was not va 
of office did not expire until May 22, 187 
ten days after said board ceased to exist.

8th. That the board succeedi: 
fendant in 1876, had the powei 
ment of defendant at any time
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by said defendant for the due performance of the duties of 
the office had been finally accepted.

9th. That the resolution fixing the amount of the bond to 
be given by the appointee of the old board in April, 1876, 
was not approved by the mayor, and was, therefore, void. 
And for the reason that it was a resolution affecting the in -
terests of the city.

I. What was the effect of not presenting the resolution 
fixing the amount of the bonds, and the resolution ap-
proving bonds to the mayor, and the want o f approval of 10 
these resolutions by the mayor ?

The board of finance and taxation of Jersey City have 
some portion of the power usually exercised by the common 
council. Sec. 128 and 169, act o f 1871.-

By the act of 1871, the mayor was ex-officio a member o f 
1st. The board of police;
2nd. The board of fire ;
3rd. The board of education ; „
4th. The board of finance,

1S7Q ^  a V̂ °  uPon the actions of the other boards. In 20 
, tie legislature, with full knowledge of the duties of 

bese boards, enacted Sec. 2 : “ The mayor shall not be ex- 
omcio a member of any of the boards, but shall have power 

I acti°n ° f  any board, within ten days thereafter, 
ordlnanCes and resolutions shall be certified and-

board1 if ii° mayor as now re(l uired by law, and unless the 
rot S-  ̂ v°4e to sustain said action notwithstanding said 
veto, said action shall be void.”

iuoflsoo ! r.^rs1a )̂ove mentiotfed give the mayor veto power 
o the board of aldermen in these words. Sec. 23:30

lotion of r y orc^nance the aldermen, and every reso- 
shaU w  he aldermen affecting the interest o f the city, 
t{ie mavo!re * ikeS effect’ be Presented duly certified to 
Science 6 rePor  ̂ the clerk shall be conclusive
Present t ^ heSaid f i n a n c e  or resolution has been so 

g e may°r- I f  he approve it he shall sign i t ;
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if not, he shall return it with his objections, and file the 
same with the clerk within ten days after he received it, 
and the aldermen shall, at their first regular meeting there-
after, &c. And if two-thirds, &c.”

And to the hoard of public works in these words. In
Sec. 95: ' *

11 That every resolution of the board of public works af-
fecting the interests of the city shall, before it takes effect, 
be presented duly certified to the mayor, and when so pre- 

10 sented if he approve it he shall sign it, and if not he shall 
return it with his objections in writing, and if he shall not 
return it with his objections in writing, &,c., &c.

Now, by this supplement, the acts of the board of finance 
and taxation are to be certified and sent to the mayor in 
the same way as those of the aldermen and public works 
are, or else how shall mayor exercise this power of veto is 
he to run after the clerk of this board, and of the other 
boards ? And that this is what the act means when i says, 
in same section, “ and all ordinances and resolutions sha 

20 be certified and forwarded to the mayor as now requir

law:

void.”void.”

cover every way m  w m ou . - -----  ^
the relator respectfully contends it does coveI’ finances

mVickca bnards mav call these resolutions acall these



by what name they please, motions or votes, or what not, but 
they come within the word “ actions ” with which they wrere 
intended to be synonymous and these words were used only 
to show how these 11 actions" were to be brought before the 
mayor for the exercise of this veto power.

If this be so, then all the actions of the board with regard 
to defendant should have been presented to mayor and ap-
proved by him.

But if this broad language is to be limited and by actions 
are intended only such as affect the “ interest of the city,” 10 
then the actions fixing the amount of the bonds and ap-
proving the bonds certainly were questions affecting the in-
terest of the city and should have been approved by him.

If his approval was necessary and was not obtained, what 
is the effect of that ?

It makes such action null and void ab initio.
If by the word “ action ” is meant only such actions as 

affect the interest of the city, then it renders the bonds null 
and void.

Does it make these actions null and void ? 20
If the charter of a city requires that the resolutions and 

ordinances passed by the common council shall before 
taking effect be presented to the mayor for his approval and 

approved by him, or if vetoed, have a second passage 
notwithstanding his objections, or that on failure to return 
t em, they shall become, operative, a literal compliance 
with the charter is essential to the validity o f the proceed- 
lngs, and the resolutions and ordinances should be formally 
presented to the mayor,” etc.—State v. Newark, 1 Dutch., 400.

If tins be so, it made no difference whether the 10th or 30 
e th day of April was the last day of defendant’s term 

oi office under his first appointment.
ut even if this want of presentation to and approval of 

mayor an immaterial mistake, not one of substance, 
unt']1 A defendant’s predecessor did not expire
ant’ * Pn! ! 4th’ 0r afterwards, then on April 13th defend- 
cumhpT1 r ^  n°̂  commencech He was not yet an in- 
the r ° î -S °® ce‘ was n°t ye  ̂an officer, and here 
rightV °r Ĉ ms w^ere the appointing power has the 

remove appointee for cause, at any time after the 40



20

term of office has commenced, they have power at any time 
before term commences to reconsider their appointment 
without cause. And especially if anything remains to be 
done to complete the appointment, such as induction in of 
fice.

10th. That the said board had a right to remove from of-
fice for cause. I f they removed irregularly, such removal 
was not absolutely void, but voidable and to be righted by 
proper proceedings by appeal or otherwise, and not to be 

10 reviewed or considered in this collateral way.
J a m e s  B. V r e d e n b u r g h , 

Attorney.
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