
STATE OF NEW JERSEY 

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 

744 Broad Str~et, .. Newark, N. Js 

. BULLETIN: ~~NUMBER 44 o. · August 15) 1934 • 
·-. . ; 

1 • .'. APPELLATE DECISIONS - DANKER vs.· SCOTCH PLAINS-' 

AUGUST DANKER, ) 

Appellant ) 
ON APPEAL 

vs. ) 
CONCLUSIONS 

TOWNSHIP COMl\UTTEE OF ) 
THE TOWNSHIP OF SCOTCH 
PLAINS (UNION .. COUNTY) , . · ) 

Respondent ')_ 

JoJ;m ·winans, Esq., Attorney for. Appeilant .. 

Hon. Walter L. Hetfie'ld, Jr .. , Attorney for Respondent. 

BY TEE COM:M:ISSIONER: 

Appellant held a p+enary ··retail con­
sumption license for the period expiring Jtme 30, 1934. 
His application for a license for.the period expiring 
June 30, · 1935 ,. was denied. An. appeal was duly filed and 
has come on for hearing • 

. Respondent contends that the applica-
. t~on was properly denied (1) because appellant had.sold 
·alcoholic beverages during·prohibited hours in violation 
of respondent's resolution and had been convicted there­
·ror and (2) because appellant had.unlawfully possessed 
and permitted the operation of a.slot· machine on the 
licensed·premises. 

. Appellantis convictions for selling 
alcoholic beverages during prohibited hours are now await­
ing determination PY the Supreme Court on certiorari.~ 
Respondent admits that it issued licenses to others .. who 
plead guilty to similar charges. Whether:> under the cir­
cumstances, appellant's convictions were sufficient just­
ification for a -denial of the application nee.d not be 
determined. 

Appellant admitted that during April, 
1934, he possessed a slot machine upon the licensed pre­
mises." Al though he denied that the machine was ever 
operate.ct testimony was introduced to.establish the con­
trary. On April 8, 1934, special police officers, in the 
course of an inspection of licensed premises, visited 
appellant's place of business. While there they operated 
the slot machine with the assistance of appellant's bar­
tender. Although appellant was in the room he voiced no 
objection at the time the machine was operated. The 
ma.chine was then confiscated and taken to police head­
quarters where it was found to contain $21.,5.0. 
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"·,· · ::. . .. '.'.' ... ·; ,. : In Moss and_ .;Qonvery .. 'V..o·. Municipal Board 
of Alcoholic Beverage Control of Trenton, Bulletin #29, 

.. _..J:,t,em .:#1$,, _a. ~enial of an application was su,stained on the 

. ··ground" that>·the applicant unlawfully per.ss$:$.~3:.e.9-:, .. aY:J:q _·:B~~~·it­
te'.d .t4f? ~pe.r.a.tion ... _of .. ~ ... s~ot machine upon the licensed · 
pr enii·s· e· s ·• .. 'In ; lhe· -'·'com~, se .·>of his( TO:pf:fii.·ow: tb? :-.Co:nnni s s i ont?r 
said: · ... 

~\ :: :>_~· .-. ; . ~ /".: .. ;. ..i ..... ·. ·~~·· ~.~. :· .. 

"Our courts have ,r.epeatedly stated that main­
... tenance of slot machines::·is.' .. unl.awful and 

." .. <"'. .: agafnst public policy, Pure iviin:t '.coo vs • 
..... : _":La Bµrre, 96 N. 3. •· Eq. 186 (Ch. 1924) ; ",: Zaft 

"' , ...... · :. : :·'vs.;·· Mil tonJ 96 N' J. Eq. 576 (Ch. 193L1) • 
IndeedJ our statutes pr'ovid'e'.·;.that.".'.the.·:pq~·P.·es­
s ion of any s 1 o t . mac hi-ne':::· W-111 ch . ·may;. : ·b·:e· · .· t.t S. e.¢l.;. · ::.· 
for the purpose of playii1g·: .. ;--f·or inoti:ey_: o+" 'Q,i:;p~r 
valuable thing is a misdemeanor, 2 t. S. p. 
1766; Burgess vs·: .• ·Drewe·nj: :'8·:· 1N .. ~."J·.·~ Misc. 179 
(Sup. ct. 1930). . 

... ·t>·· ..... , •..••• 

Authority to dispense alcoholic beverages has 
at~ ·~~d::l;·"t-fme's beeri-::·r'e·'C·o·gnizBd. · 8~.s ;a '.pri-vJlege:_9 
9-S. dis.tingu.is.hed from a right, which the is-

·:'.<;.·::>;:.:: .. 'sli±ng' \auth6r1ty1 ·may ":de:ny '.f.or.· ju:st.r c.-.ause • ... A' 
determination by mw.viicipal issuing authority 
that just cause exists for:; .t.hl=f·d·enic.:i.l ·O·f an 

. ~ . _appl~cation.~1ould, qn appeal, be given cori­
.. : .. ,: , .::. · · ·s i'der·a'bJJe .. ~ve i gYl tu:~ , .: .. · · · 

·. ··.· '·: .'. ... ·'.' : • . '.·. ,;, ' :-: ,:''' ~:t ··.~·~··· · 1~d~itted.·. that· p;iOr ·.·to. Ap1'.:i.1, 1934, 
'. ·- arfpe"IIant .. · i-og-ether- "vv.ith· the .r-ema:ining -l:lc.en.::?e~s .. had b~en 

advised by the respondent that .it .. would .:.:not\ sanct.iqn. slot 
r;nac:Q.i_nes qn ).j,censed premises. Respondent has uniformly 

~ ... · ·appl·~e;d :"tt.s ··'.ffolicy<;foid<T·ece:n:tly··~.insti tuted revocation pro­
.. ~:.: :q·0.~d:1t~gs. "·"a'gc:-t·±ris t. tl}~"·:<?n~y <ficens.ee : .. ~-be.lie:v.ed·.·:to: i:iav? . qeen 
... "iix'. p6s 9~s siori;:'bf :.·.a .. '. .. s±:ot :>rgacl1ine.:.·;' - , '." < ..... · .... : .. · 

·•······•• · ;'. • .... :>:· ' :. A~~~l~a~~;$ ;~Oi~ti~~ of'. l~~ by "t11e pos-
se·ssidh and ·nraint'enance : of-"':a.~. -sl'o.t::: machine· -upon. the ,licensed 
premises was sufficient warrant for-respondent~s d~termina­
"tion. t_ha:t .·~h.e. publ~c interest .. ~equired a denial of the appli-
¢·atiori~ · ·· .. '. ... · · · .. : · · ' - .::. f ... : " . . : :- .. _·- ..• 

' ~ ' :. ' I •-. • .' ~ :: ' • j " • '~ ; ' :f ,. :.· . ·. :; I' ·.. • • ~: \ ' ~·· • ,' :· \' • ". • '. • ' :} ·: • •. ,· • 

. · ... :. · · .... . :· '· : · ... _;·.· " ..... ; ··~·:_:-)·:":T·he ···a.[c,td~9t1· -bf: tl~~ .. -r-e:s:pbnd~nt .. · i:s therefore 
.. "'. "affir1~~$ .. ~:: ~: · · .. · .. · :"'.," .. " ... '·.. :;"" · .... '· ::. -..: . .. . 

.... , - :·.· .: .. . ....... . 
• - .. ... t 

. . ·-· 

,\ ... 

• : .i. 

i· 

1·:: :·: . . ~ 
. . .. .-~ .. :· .. .. . ~ ~.: . -

. r ... , . : : < ~ '·~ :_'. . 
: . ._ ~ [ • } . I . . ' ' 

. ~ .. 

. } ' .. :. - . • • ' ' • ,. • ' ... : ~ •• 'i I t ~ 
Do FREDERICK BURNETT, 

" · Commissioner. 

... . .. . . ·.:·; . --: : ... : . . . ' ~ . ' . 
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APPELLATE DECISIONS - BERKELHAJl~~ER VSc TRENTON 

ISIDOR BERKELHA11IMER, \ 
) 

Appellant, ) 
. ' ON APPEAL 

vs. ) 
.·.-, 

CONCLUSIONS 
WIUNICIPAL BO.AlffiD OF ALCOHOLIC ) 
BEVERAGE CONTROL OF TRENTON, 

) 
Respondent .. 

- - - - - - - - - - - - - - - - -) 

I. Herbert Levy, Esq., Attorney for Appellant. 

Romulus P. Rimo, Esq., Attorney for Respondent. 

BY THE COI\l!Ilf[ISSIONEJR ~ 

Pursuant to an order entered by the 
Commissioner on a·prior appeal,, respondent issued ci. license 
to ·appellant for the period·expiring ·June 30, 1934. ·There­
after, app~llant's application for a license for the period 
expiring June 30, 1935, vvas deniedo · A1i appen.l was duly filed 
and has come on for hearing .. 

Eespondent contends that the application was 
properly denied under a resolution adopted by it on May 31, 
1934j limi tirig the rnrn1ber of licenses to be issued in the 
City of .Trenton to 2500 For the rea~ons stat~d in Kaplan vso 
Munici al Board of A coholic Beverage Control of' T.r.e.nt011, 
Bulletin 41, · Item-t;9, ·respondenc's method of application of 
this.limitation to appellant was arbitrary, d1scriminatory, 
and lU1reasm1able. · 

Respondent further contends that ·the appl.ica­
tion was propt'.rly denied because no proof of publication was 
furnished in· time,. :rhe· evidence .established that the delay 
in furnishing the pro6f of publication ~a~ not the fault of 
the appellant and that r~s.pondent· k:c.evv.? when it denied ·the 
application;" thc-... t notice· of intention had been duly published. 
The evidence further established that the ae·;~u~l reason for 
the tictlial of the applj_catiori· was the numerical limitation · 
anG. that the dcla/ in furnishing the p1·oof of publlcation in 
nowise· contributed the.reto11 

Tho requirement of a· formal proof of publica·­
tion ·is not eo:ntai·ncd in the Control Act but is found in reg­
ulation3 pr·d~mtl.gated by the· Commissioner to facilitate the 
is~mance of licenses o See Bulletin l/32, Item #10. Generally 
non~cornpliance with such ·regulations will justify denial· of 
an :~pplicatior:.. Whei·e, however~ as here, respondent knew 
that publicat:ion had been duly made ·and. the denial resulted 
from an impropor applj_cation to· appellant bf a numerical.llm­
itatir.:m it will not be perrriitted to ass·2rt, as an c-=1ft€r·...:. 
thought, that the denial shmlld be sustained ·because qf the 
f orrnal omis s·ion. 

The action of the respondent Board is·reversed. 

Dated: Aug. 9,. 1934. 

D., FREDERICK BURNETT~ 
Commissiqn8ro 
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'nAPPEL~A~E. D~CI$IO~S - BRAUNSTEIN VSo BRIDGETON 

JACOB BRAUNSTEINJ 

Appellant, 
.. ';· . .: . 

v.s .. 

) 

) 

) 
~ ,' ~. . ·~ . ·~ ·. ·. 

CITY COUNCIL .. OF THE CITY. OF ... J ....... -..... . 
BRIDGETON (CUMBERLAND COUNTY),· .. ')'.'':,·:· 

Respondent. 

------------~·-.- .. ~l 
-: ,. ~· 

" ~ , : ; , ,,I 

. . : "'.·• 

ON APPEAL 

CONCLUSIONS. 

William C.. Egan-, .. Es.~; .... , .A t.to.r.:nqy 'fo~" Appellant .. 
I o o •' L 0 o ' • '~ '. ' : ~ l.;r :' • • • 

Sarimel Ire~ll.9 .. E?f~:·:·,,_;i .. A_t:~:°rP.e;r .. fo~;. Respondent .. 

BY THE COMMISSIONER~ 

· ... The -~PP~_J,.lar~t. applied for a ,ple:qary re.tail 
c·onsumption -l:Lcen;se fqr_ ·the period ·commencing July 1, 1934~ 
for premises lo_cated· a>t · ·s4 "Coharisey< St1~eot~ .. Bridge~on,_ Neyv · . 

. :.<.Jersey ... The c:~im~i(;ati'on·was ·d_en:4ed: ·and an appeal duly filed. 
· .. The. appellant· cq1~iplled vvi th all the-· formal· requirement.s pe~­

taining to his applfcatio:t1. · ·His .. character anci fitne~s. and 
the s~itability of. t~Je pre~nises·:are·unquestionedo 

. ··The :·:respq~derit asserts that .the application 
wa:s prQperily'. qenied because 'o.f· a~· resolution· limiting the 

.-.n:q.n:1J?.'E?.;~" ·_ o.f plenary re"t'.a~~ ~·c·onsun1ptior1 .licenses tq · s.ix, and 
.the"· issuance· of the a·11otte:d· number~:·· Although. the. li.mi ta­
·t:ton · fs: ~ .su~bJec~ ·to app~·al··j·:-'·i·t_.::Bho·u·ld- ·not. b,e .upset. on. appeal 

·.·.un1es·s it· Glearly .a.pp.e:a.r$· ·to be· .unreasonablE) ~i thEfr .. in its 
adoption or its aprilic·a tion to :'the"' appellant.' See Ryman vs. 
Branchburg. Township .Cornmi ttee, Bulle-tin ·?')f~57 ,~ I.tom ,fifl8 . 

. . ·: ... . .... ·.The. ~pp.ellant established that .he had ayJplied 
for .. -.a pl.enary- r 12tail con:sl1mption license. for the p~riod ex­
piring June 30, 1934 .... ·His. appl.ic~tion was d~nied. and an 

. appeal was._· d,u.ly .taken from t.i'~e denial o Undqr dE~ te of J.une 
· 29·.9· · 1934·, the actior~ of the .:r·espondent in denying the .·appel-· 

lai1;t·' s. c.~pplic.ation yvas. i"f~v~rse~ •. _· · 

... . . . . .bn Ju.De lfr~ ·l934.9 the appellant .filed an. 
application for a· plE.mary retail consumption license for the 
year b~ginning J·uly l.? 1~34., On June 19th, appellant ts ap-

.. ····". ~'pli·cati·pn tog13ther vvi th six .others which were filed were 
consJder.1:id by .the respondent .. ·. The .method US Gd by .. the re-

" ··spondent ir+ selecting ·the :ai)plications to be g.ranted. vv:i.thin 
: .. ·: .. ·.the six;· was· not. ex1\Lained" by· the···respondent o . Five of the 

·.six .. licenses. vvere '.gr[in"c0d to persons holding licenses .for 
·· .. ·the .. _term expiring "Jurie.' 3c\· 1934~ ":·The sixth ltcense .was 
._·~issued .to Salvator·e l)i Buono~ who had previously been denied 

. .. . a license.. The deni.al. W?-S · uppeld on appeal by thG. Corni11is-:-
.. si.oner.. of.· Al~o1iollc J3ev 12.rage ·c.ontrol. His licer1:$e was 
i~sued·everi:though. th~· notice.of intentibn was published on 
the 12th day ·of Jui1e ai1d the 18.th day of June, ·only. six 
days apart. 

0 i11 t11~ ··"r or'e·g6ing. ·would seem tQ establish 
bey·ond a doubt that the lirni ta ti on of six in its application 
"tci"th~ ;appE:J:l~ant ·was unreasonable.. After respondent was 
directed·by order of the Commissioner to issue a license to 
the appellant, his position was that of a prior licensee as 

., 
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,. . . . 

of the date of ·hi:~:i' ·6riginal application, and as such, was 
entitled to the same privileges and consideration as wer.e 
the licerisee;s who obtained their licenses originally, from. 
the responde.nt; The· in-e1-1e ·ract ~hat at the time his appli­
c2.tion for the pre-sent period was acted· upon by the respon­
dent, ·he .. n$.d·1J.ot received his license, cannot dE:pt·ive him 
of this right., i~iasmuch as .the failure to have such a 
licE?nse was ad.juffged ·to have been the fault of the respondent o 

· ".· · · . The action of the respondent in denying the 
application is rev~r~edo 

Dated: Aug .. 9, 1934,. 
D. FREDERICK BURNETT, 

. Commissioner 

APPEtLATE DECISIONS - .. MEYERS VS o. CRANFORD 
. ' 

LENA MEYERS, ) 

Appellant ) 

vs. ) 

TOVVNSHIP COMMITTEE OF .. ) 
THE TOWNSHIP OF CRANFORD 
(UNION COUNTY); ) 

Respondent. .) 
- -- - . - - -. ._.. - - -' . 

ON APPEAL 

CONCLUSIOI~S 

Nicholas A;. Tom~sulo, E~qo, Attorney. for Appellant 

CaTl H.·Wars~nski, Esqoj Attorney for Respondento 

BY· THE COIVIMISSIONER: 

. , . ·' ·.Appellant applied for a plenary. re:tail . · 
·!·consumption .li¢eris~ for premises lqc.at'ed at 415-417 

Centenriial. ,Avenu~·; Cranford, Nevi( ·Je·rs_ey o ·The .. a:ppli.ca.tion. . 
. ·, WaB; denied., : an~ ·an appeal duly .. fileP. ~ ···. · 

. ~ . . . ' . . 
... 

. . . . .. .. ,. .·· :R.espondent .asserts 'that the· deni;a1'.·_of 
•:the app1~·ca:t;;;tori. w.as ·JU:.;stifi.ed because. of the improper. 
·mcinner in w})ich ··'appe1larit .conducted her·'· busines.s .. 

. -~ . . ~ . 

· ·.: .. In April, .:'·1934, she· pl'eaded gu.ilty to 
. : po s s·e s s ion of a· slot iflac hine upon the J._ic ens ed pr emt $es·. 
·In ·;_;rurle,; 1934,. she. was arrested for ·possessing. a, still . · 
ther~bn in.v~ol~tioh o~ .the.control Act, and is now on . 

. ball.; · ·one ;C:h.ar~e;s· Buffano, an. oft-c;ohvicted criminal, 
~·i·ve-s ~with .appe11.ant • fn :her· apq,rtment. and frequents·_ the. 

·I:Lc·ense.d .ipr.emi,s.e.5« without ·abj.ection o"f appellant .• .-. In 
· · ··Me:.y, 1934,?· said __ .Buffano wns ·arrested, · .. charged ·with ... · . 

·· · ·'assault. wit:µ int.ent ·to kill, a shooti:r:ig · 1~aving. occurre¢1 
in front of thEf .lictms:12d ·prem.ises ns ·~lre ··culm.inatiQn of 
p.n :affray· originating .therein. .: · ·... .. , · 

·t'' 

.. , ·' · , ...... ·. '. : · .:~ .. , .Eriou;gh. ha.:s ."Q,een spovvn to justify the 
re"spondent :ll~ ···.its .··d.$n1al -of .. :;the. ap"pl.ica~ion, because of 

. ·tpe·· past .oqnq,uct ::q:t;' .:app.ellant., Moss & Convery :vs~ .. · ·:. .. : 
· Municipal ·Board. or: Alcoholic :oBeverage ·:control ·of Trenton, 

. .Bl1J.letin-fi1?,9, It:ert,f··#1·2·; :·Silver. Grille!' .-·I1:ic-.,: Bull.etin }/37, 
., .: . · .:rt~~n\!f~ o •. : ·· .:· ... ·:: · · •. • . •• . - . : : ··· ...... · -. . ._ 

... ·t . 

,• ·I . ··°' 
.; 

.. ~.:-
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The action of the respondent Board is 
therefore affi"rrned" 

J?.a ted: Aug" lo, 1934 o 

D. FREDERICK BURNET1r, 
' Commissioner 

5. APPELLATE DECISIONS - CENTRA!1 '·RESTAURANT 'V'S·o· TRENTON 

CENTRAL RESTAURANT, INCQ, ) 

Appellant, ) 

VSo ) 

MUNICIPAL BOAHD.OF ALCOHOLIC ) 
BEVERAGE CONTROL OF TRENTON, 

) 
· Respondent. 
- - - _.., - - - - - - - - - - - l 

ON APPEAL 

CONCLUSIONS 

Linton S. Marshall, Esq., Attorney for Appellanto 

Romulus P. Rimo, Esqo, Attorney for Respondent.· 

BY THE COJVIMISSIONER: 

The appellant applied for a plenary re­
tail consumption license for the period comrnencing July 
1, 1934, .-~r )~e~ises·1acat2d at l? North Warren Street, 
r.1-.-, Cl l + - . . {"\-.·, J· 11 C") ·, Cl; L . ·'- · .. •'.:') . . - :L-· '.°' ' -· --, -- .... d . , .L.1.cL.vU..'.lQ. v ... .1. L~ Y. f-..1; .J..';;J .• J±_,. li.i.lc ;.:_.!) .. J.Cc...""G_!_Qi.l wo.s eniea. 
An appeal was duly filed from tne denial and has come on 
for hearing" 

Appellant compl"~·ed with al·l the formal 
requirements pertaining to tts appliQation. The c~~racter 
and" fitness of the members of the appellant corporation and 

·the suitability of the premises are not questionedg Re­
spondent assert·s, however, that the application was properly 
denied (1) because of a resolution adopted on May 31st, 1934, 
limiting the number of plenary retail consumption licenses 
to be issued in the City. of Trenton·to 250 and (2) because 
an adequate number of licenses· had been issued in the vi­
cinity of the premises sought to be licensed and an addi­
tional license was socially undesirable~ 

The second contention need not be regarded 
.further. Appellant's premises consist of an established 
restaurant in the busiest district of Trenton and there 
is no basis 'in t:he testimony to justify respondentis asser­
tion that ari additional license would be socially undesir­
able. Consequently the propriety of respondent's denial of 
the application must be considered solely with reference to 
the numerical limitation.· 

Prior to December, 1933, the Board of 
Commissioners of Trenton had issued 435 licenses authorizing 
the sale. of 3.2 beero Upon the passage of the Control 
Act the Board of CowJaissioners created the respondent Muni­
cipal Board ·of Alcoholic Beverage Control and recomrnended 
that "it ·limit the number of plenary retail consumption 

.. licenses· to ·be issued under the Control Act to 250 o With­
out any independent' ex?.rriinat:Lon or· de.termination the recom­
mendation was accepted and a resolution embodying. the lim­

. i ta ti on was a?-opted OJ;J. F~~~1:J.ary, _3:, 1~34. The, pres~d_ent of' 

,. 
l. 
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the. re~pond<:;rit B<?ard ·testified that -he did, rio't )mow· how the 
figure of 250 was reached by· the Board of Co:imnissioners. 
Des~ite its li~it~tiori.9f 250.~nd in disrega~d ther~6f · 
resp9rident i's sued.. 253 licenses· for the ·period expi.ring ·.June 
~~O, .1~34, and·' pursuant ·to or9-ers·· bf the Cornmis$ioner enter­
ed after hearings on appeal, 31-~dditiona1· licenses were 
issued for the · s_ame p_eriod" 

.. On May 31~_1934, _the. resolution limitin~ 
the number of licenses was r·e-adopted for the period com­
menc~ng. July 1, 1934, without any independent investiga­
tion o~ determination and solely upon the basis· of the 
earlier -recommendation of the Board of Commissioners. 
Whether, .·in view of the foregoing circumstances, "the resolu-

. tion was· improperly adopted need riot be determined since it 
cannot be applied to the e.xclusion of the appellant for . the 
reasons hereinafter stated" · ·. · · 

VJl1en appellant filed· its ·application in 
due time and in proper form it was entitled._to have it 
considered individually and passed upoh by respondent. And 
since the sole basis for its. exclusion was the numerical 
limitation, it was entitled to a license unless excluded 
from the. ·pre$cribed number by some .reason~ble method of se­
lection. .That this was not done fully ·appears from the des­
cription of respondent's conduct set for.th in Kaplan vs. 
Municipal Board of Alcoholic Beverage Control of Trenton. 
Bulletin #41, Item. #9._ Appe_llant•_s application was reject­
ed on the basis "'of an improper agre,ement between members of 
respondent without any indiv~d~al consideration, while other 
new applicatioris obviously les~·de~irabl~ than appellant1s 
were granted. 

. : It would serve no useful purpos~ to review 
at length· the abundance of testimo:i,'ly introduced during the 
hearings on ~ppeal d:isplaying the entire absence of any uni..:.. 
fqr~_and r~~sonable. base$ of sele~tion;~ Applicat~ons' Were 

: . excluded on,_alleged ground.s that the premises sought to· ·be 
. licensed .we1~e· in neighborhoods. a_dequatE:?lY .p~ovided for. or 
,partially re~idential or near theatres, schools or churches. 
The testimony established, however, that numer..o"Lls licenses 
were· issu;ed. for similar ~eighborhoods mor.e adequately. pro­
_vidGd for~ more residenti'_al in character -'and closer to 
theatres·,. sc~ools or churches. Applic.a:ti.ons were .denied 

.. upon ·the ·a.lleg~d. ground. that the applicants' ·investments.-. 
... Jn ·the premi~e-~· were small; other applications, ·stmila?-"·· .. in 
.. natur.e., were granted ev.en ~hough. the· applfcants had sub-· 
: $:ta~tially ·1ess.·e·:r· 'irive·stme'Y.it's.oi.· The applidants:' previous_· 
_experience in the liquor bus·hiess and the 'pr-ior use ·in _such 

.. _. b;us;ine.ss of. the premises ·sought to be licensed ·were ·1nV'oked 
~. ~y~resporid~rit -~s tavorabl~ ·corisid~rations but no rixpl~na- . 

. ' .. fion :was advar1ced. for the,'issua·nce of licenses to former· 
· .:~ s.p·e·akeci:.sy ·P,ropri~t-ors· who· )1ad been· -convicted ·.of having · 

vi.ol~:t~d the· Na t.io:nal p~·ohibi tfon.: .Ac't while.· other applica-
.:tAoris; '_fo:r;- :Pr.emises sip1ila-:r1y' s1t.uatect:, "bY .. p·ers.ons. of __ un-~.-: 
question.ed: ci-:ia1~sicte~. who .had: eng.a,ged 'in the .. liquor: bµ~i~· . 
ness _pr_ior. to p.r?h~_bi-~ioh .b~t _.n:ot _the1•ea·rt~r; _.1rer·e ·.e·xchid.·­ed:. .. · · 

.... : . R·esponde:rr~' s _arbitr.aJ~Y manner of selection 
permeates· all'· of ·its determinations grolmded upon the lim~ 
itation •. · As a result nwnerous ~ppella,nts have. prevailed on 
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appeal and the· riumbe·r of retail conslli11ption licensees now 
op~rating in Trenton are substatitially in excess of ~50~ 
Under the circumstances the numerical limitation must be 
held to ·l?e socially undesirable. and its application, to the 
exclusion of pers·ons otherirvise· qualified for premises satis­
factorily situated and suitable in nature, discriminatory 
and unreasonable. · · · 

'.fhe action o.f the responden_t is therefore 
reversed a 

D. FREDERICK BURNETT, 
Comnlissioner 

APPELLATE DECISIONS· - ROSENTHAL VS. TRENTON 

BENJAMIN_ROSENTHAL, · ) 

Appellant ) 

vs. 

MUNICIPAL BOAftD. OF· ALCOHOLIC ) 
BEVERAGE CONTROL OF TRENTON, 

. ' ·. ) 
· . , . · . Respondent ... ·" · . · 

- - -.~ - ~ - - _.:_ __ - - _·_) 

ON APPEAL 

cot~CLUSIONS 

Sidney· D ... Bec;k, Esq.-, A t·~or·ney for Appellant 

Romulus P~ Rima, Esq., Attorney for Respondent~ 

BY_ . THE COMMISSIONER: 

Pursti.ant to a.n order. entered by the Cornmis­
sioner on a prior appeal, respondent issued a license to 
appellant for. the period expiring June. 30, 1934. Thereaf­
ter, appellant's applj_cation for. the period expiring June 
30, 1935, was denied~ An appeal was duly filed and has come 
on for. hearing. · · · 

Respondent contends that the application 
was· properly denied m-ider a resolution adqpted by it on 
May. 31, 1934·; li~ni ting the nwuber of licenses to be issued 
in ·the City of Trenton to 250·Q For the reasons stated in 
Kaplan vso MuniGipal ~oard of ·Alcoholic 'Beverage Control of 
Trenton,. Bulletin #~l, ·Item #9, respondent's method of ap­
plication of this·limitation ·to appellant·was arbitraryj dis-
criminatory, and unreasonableo · 

Respondent also sets up in its answer that 
the. premises sbught to be.licensed· are located in a residen-

.. tial area and are. presently unsuitableo Neither of these con­
tention.s finds .support· in the record~ The official munici­
pal map designat.es the :neighborhood as· a business. zone ·and 
there are a number 'of lar'ge factories in the ilnrnedi-a te vi­
cinity. Photographs introduced in evidence coupled with 
the· testimony of the president of the respondent Board clear­
ly e'stablish the· sui tabili·ty ·of the. pre_mises., 

·Respondent further eontend·s that,· the. pre-
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n~i.sep_~ q_9ught to .be licensed· are too near a school, although 
admlttedly more than 200 feet .away.. It has. been held that 
a. mun)::c~pality .may refus·e· to issue a· licen~e for premises 
to_Q· ._near .a .school .~ven· though beyond the minimum 200 feet 

· :prep._¢.r.ibed. in .the. .. .Control Act.<· Staciewicz vs. Munic~Lpal 
Board of· Alcoholic Beverage-- Control of Trenton, Bulletin 
.4.3_5~-<~:t_em·_:/t~·lOa ·-.Such·deterrninationj howevyr,. will be .. re-
... yiewed .. op..~appeal •. - .·In.the instant case it· appears from the 
·_te~d~:tmqny of the municipal" engineer that the nearest entrance 
.·t.{o·. the._ s ~J'.:lool. or its grounds ·is approxirnately 440 feet from 
·th.e-_ p):>emises · so.ught: t.o· be ·li_censedJ. and f:r. .. onts on ·a differ-
ent· stree·t •. Between· the school groµnds· and appellant• s pre­
mise.s );;b.er.e ar.e. a. considerable. number of. buildings g It also 
appeai~s that r~spondent. h~s issued .lic.enses for premises 
closer to'· schools or chur.ches than in the instant case. Its 

·,determination, t:herefore.9 that appellant IS·. premises ar.e too 
near a school cannot be sustained. 

' .· . 

The action of respondent Board is reverseda 

Dated: AU.g!' ... il, 1934 .. 
D. Frederick Burnett, 

Co1mnis.sioner 

?. MEDICINAL PREPARATIONS -WHAT CONSTITUTES- BREWED MALT TONICS 

Hon. Jo Ivlo . Br aude , .. · 
Associate Director of Finance, 
Springfield, Ill. 

My dear l1!Ir. Brande: 

Augo 11, 193.4. 

The qu~stion:is~ Do we permit. th~ sale of 
brewed malt tonics by drrig stor~s. that· have:no license to 
sell alcoholic beverages at retail? 

As you·ask it, t(le answer is NO. But 
standing alone, this might be misleading. Hence the follow­
ing comment~ 

. -

Ou~r ActJ Sec. 2?, states that it is not 
designed to prohibit sales of alcoholic mixtures vvhich. are 
illlfi t for use as beverages vvi tho.ut having a license. · It 
then states: "No provision of this act shal-1 apply. to alco­
hol intended for and actually used in the manufacture and 
$ale o.f any of the . fallowing when they are unfit in fact 
for beverag~ purposes, namely~ •• ,. •. g (b) Patent·., propri­
etary, medic:i.nal,- pharmac·eutical, anticeptic . .and toilet 
preparation.s .. n It -.then provides that apy person who spall 
knowingly s·ell, v..se or transport any of such products for 
beverage purposes .or under circrunstanc.!2s from vvhich he · 

_might reasonably deduc.e .the intention of the purchaser or 
consignee,.touse them· for, such-purposes; sha.11 be guilty of 
a misd~cie~nor._. · · 

. i . 
. ' 

: .··. · :· It follows 5~om the ·roregoing that th~ 
whole· :question. boils .. down. -as·; to whether ·or hot the brewe-d 

·malt ·tonics you 111ention are alcoholic beverages or are un­
fit for'.use .. as heve~age~o rr the former,.~ license. is 
r:~qui-sl_-t_e ; ... if ·the. latter, -no 1-icens e. is· neces.~µr"y' •. · 

· •\.: . ·-·· ·., ·, . . · ·· .. _._,_~J~i.P . ._ D,~par.tmen t :i1a:s tj.O:t · d·e.terinined wifr~t'her 
or not:· br"eWed .. ma:lt. tonic."s· as: ·a class · .. are·:···alcoholic ·:·be:vei~ .. ::: 
age·s 'on .. one_: hand,, ·or.?. on "the· other :J ·.are .unfit for beverage 

· pu~:qios.e.s ~· ..SuGh. a.-.: broad ruling'. on~· vvay: or. other_ mig~t be 
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very dangerous. The only fair way to handle this matter 
is to take up each parti·culaT. toi1ic, one by one, and deter­
mine what it is - a task of staggering proportions • 

.. . . P~ec~dents made by the Federal authorities 
. ;L~n pre~RepeaJ.· days are_ not necessarily disposi tive ~ ln 
view of the strictness .. of Prohibition 9 the natural effort 

·was·to gmeliorate its rig6rs by decla~ing certain things to 
be ·medicinal because it was possible- that they might be 
used as ·a medicine although the· .fact was that most users 
would, if questioned,.frankly -answer that·they were pur­
chased as- a beverage. ·Now that Repeal is an accomplished 
fact, .there is no occasion· today for sophistry or subter­
fuge. If .the normal use of the tonic is for beverage pur­
poses, I believe it should be held to be a beverage even 

-though .some people might bona fid~ly use it only as a med­
icineQ 

DFB_:L 

Cordially yours, 

D. Frederick Burnett, 
Commissioner 

APPELLATE DECISIONS - .BADER VS. Cft~IDEN 

LOUIS.BADER, 

Appellant 

VS. 

MUNICIPAL·BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF CAivIDEN 
(CAMDEN COUNTY), 

) 

) 

) 

}· 

) 

Respondent. )_ 

ON APPEAL 

CONCLUSIONS 

L. Scott Cherchesky, Esqo, Atto~ney for Appellant. 

E. G. Co Bleakly, Esqo, Attorney for Respondento 

BY TP.iE COTuUWISSIONER: 

Appellant applied for a plenary retail. 
consumption license for premises located at 211 Market 
Stre,et, Camden.'} N .. J·o The application was deni.ed, and an 
appeal duly filed. · 

Respondent contends that the application 
was properly denied for the- reas.,_x1 that there are a suffi­
cient number of licensed places ln the vicinity of the 
premises sought to be licensed, and that an addi tionq.l 

~ license in said vicinity would be socially undesirable. 

The right of a municipality to deny an 
application where the granting thereof would result in an 
in01.1 dinate number of licens"es in the Vicinity cannot be 
questioned. See Foxwell ·vs. Board of Commissioners of 
the City of Atlantic City, Bulletin #41, Item #30 In the 
present case it appears that five plenary retail consurap-­
tion licensees.are operating within one block of the pre­
mises sought to be licensed_, and it does not appear that 
public-necessity and oonvenience· dictated the issuance· of 
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an additional license for sa.fd vicinityo The determiria­
t~on of ,respondent is justified by the evidence, and is 
reasonable~··: . ,._.:, 

~The action· or responden~ Board is affirmedo 

D~·:Frederick Burnett, 
Dated·: ·Aug·. · "13 ~ .. 1934 .. ·. c.ommi s s ion er 

~ :, .. 

9 •. APPELLATE DECISIONS -·MAC .GRATH VS. ·TOWNSHIP· OF HADDON 

LAWRENCE A. IviAC · GRATI-l:;:·. 

Appellant 

.) . ' 

) . 

) 

TOWNSHIP COMMITTEE ·.oF TBE ... ') 
TOWNSHIP OF HADDON (CAiVIDEN 

vs. 

· COUNT.Y), · · 
Respondent. 

) 

O.N AJ;>PEAL 

CONCLUSIONS 

Henry·Rosenfeldj J~. Esq., Attorn~y for.Appell~nt 

M0r.k Mar.ri·t·~, Es·q_."o, 1\ttopi~y for· Respond.ent;. 
r • 1• I 

BY ·THE COivITViIS$·~.ONER ·: · 

The app~liarit ~pplied for ~ plenary retail 
consumptton license .. fo:i;. premis.es located on Haddon Avenue, 
in the .... Township :of.: .. :Haddon~· N •. J.,. known as the trMtckey 
Mous_e. ·Qrillen. The a.ppli.cat-ion ·.was 9-enied and an appeal· . 
duly ,fi,le.d.... · · · · · · 

'· · ~, ; : , . The respo1~dent ass.ert~ _that. the ·manner. in 
which the pr.emises sought to be l:Lcensed were .. conduct~.d 'in 
th~ ~past, justified the denial ·9r the applica.tion. The· 
evid53nce es.~~ablished. ·:t4at tl~e .. appellant violated, on -sev·er- · 

. Cf.l. oc<;apions,· .the closi_i1g hour set by the_ respondent; ·that 
loud apd 'offensive languag~·· was used by patr"ons which dis­
tµrped. the :nearby residents} ths;i.~ men, in leaving the. pre­
m].se s. in .. a ;4r~en cond:i tio:o~· would vomit. over . tl.1e siqe­
w~lks ·.of the adjoining.prop~tties; that· alcoholic beve~a~es 
were sold .to minqrs, and that the _reputation. qf .. the "Mickey 
Mouse Grille".for peace· and qµiet in the vicinity.of. the 
licensed premises' was bad .. · 

Authority to dispense alcoholic beverages 
h~s;at all ·times been recognized as a privilege, as distin­
gi1ish$,d: fr9nL9- right,· vvhich the issuing authority may deny 
for just cause. A determination by municipal issuing auth­
ority,· th0t jus~ cause:-.exists fQr. the denial of the applica-
tion should, on appeal,.be given considerable· weighto · 
Bulletin /J29, Item #12.. The general ·reputation of the ap­
pellant's premises, coupled with the repeated violations 
of th~'. Contro:l Act and t~1e rules and regulations of the is­
suing authority, were sufficient cause for the respondentts 
deter~~ip.a~ior+ "that public;· interest required a dehi"al of the 
a ppli ca ti on. · · · ·. : . · .. . . : . : · .··. . _ __; : .. .. . .. · 

... ~. " . , ' . 
The action ~f the ·r'_espo.ndent · i~ dei1ying · 

the application is therefore affi·rmed. · · 

D •. Freder.iclc Burnett, 
· · Co"Inmissioner 

·:,·.·_: '·, .. 

Dated: Aug. 13, 1934. 
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10. CLUB LICENSES - HOLDERS MAY ALSO TAKE OUT RETAIL DISTRI­
BUTION LICENSE. 

August i3, 1934. 

A club licens_e had been issued to a 
Country Club by a ·Borougho On inquiry from the Borough 
Clerk whether or not the club mav also secure a retail 
·distribution license, as it desires to sell beverages to 
its ~embers in containers to be taken from the premises, 
the Commissioner ruled that, unless some muni·cipal ordin­
~n~e prevented, it wcitild be proper to issue a retail.dis­
tribution license to the club.in addition to the club 
license if and when the proper application, with accom­
panying :fee, is submitted to and approved by the Borough 
Council .. · 

11. CLUB LICENSES - .INTERESTED MUNICIPAL OFFICIALS - WHEN IS­
SUED BY COMMISSIONER.· 

August 13, 1934. 

Dear Sir: 

In response to your i~quest for ruling 
as to whether Seco 2 of P~L. 1934, Cho 44, applies to 
clubs, I hold that when a member .of the governing body, 
which constituted the issuing authority of the municipal­
ity, is also a member of the club, the application should 
be made direct to the Commissioner .. 

. This. supplement to the Control Act pro-
vides that no license shall. be issued by ·any issuing 
authority to any member thereof or.to any corporation, or­
ganization or association in which· any member thereof r1is 
interested directly or indirectly." There is room for de­
bate as to whether mere membership in a club constitutes 
an "interest". The term usually-signifies a pecuniary 
interesto The statute, however, uses the term "interest­
edYI. Without running. the wide gamut of the significance 
of that broader term, it is sufficient for this decision, 
in view of. the objective of the statute to avoid any 
question or even ti1e appearance ·or evil, to rule that the 
only proper course 1.s· to require that the _application be 
made direct to the Cmmnissioner. To say that one is n·ot 
interested in his ovvn club is legal sublety :1 and not in 
accordance with natural· inferenceso 

Yours very tru.J_y, 

Do. Frederick Burnett, 
Commissioner 

12.: . APPELLATE DECISIONS·- NICHOLAS CUSH VS. TRENTON 

NICHOLAS CUSH, 
Appellant 

vs. 

MIB~ICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF TRENTON, 

Respondent. 
- - - - - - ~ - - - ·- ~ - -

) 

) 

) 

) 

ON APPEAL 

CONCLUSIONS 

David Deitz~ Esq., Attorney for Appellant 

Romulus P. Rimo, Esq., Attorney for Respondento 
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BY THE COMMISSIONER: 

..... . Pursuant to an order entered by the 
. Cotw11is$ioner on ·a prior appeal, respondent issued a 

lic·ense· t'o ·appellant for the perioct>exp.iring Ju.ne.·.zso, 
1934. Thereafter, appellant's application for a license 
.f.or. the period. ~xpir.ing ~un,~ 30, 1935., w,as denied.. An 
appeal ·w·as ; duly· fi+ed and has- c.ome on· · f.or hearing~· 

•••• 1 • • • 

.. . . . . . . Respondent contends that the applica-
tion· was·· properly' denied under a resolution adopted by it 
on May 31, 1934, limiting th~. numbe;r of. lic.en~es to .. be 
issued in the City of Trenton· to ·250 ~ . For tpe_ reasons · .. 
stated in J\aplan vs. Municipal Board. .. of· Atcoholic Bever­
age Control of Trentonv Bulletin #41, Iterfl #9, respond-· 
ent' s application of this limitation to appe.llant was · 
arbitrary, c1iscrimin.~.~m:~~ and. unr<?as.onable. 

. . . . . .. R.espondent also sets .up in its answer 
that .a.pp·ellant is.· per·Bo:P..aily" unfit·:to ha:ve ,a liBense. 
Severa;t witnesses·· te.stifie~ ·,that· ·appella:t;it·~ s re:p·ufation. 
is g:oo·d,. a·~d that· the: bl'.ls~ne·~·s·: .:had ·be,eX1. pr.ope~"ly condu~t­
ed upd_er .t.he .. pr,~or ltc'ense·. : .. ~espo~dent·• s contention is· 
based' 'l{pon· ari incident obse1'ved .:by· a· member of respqna.-~ · 
.e.nt 'I3o~rd · a11.d an ·i.n.ves,_tigator duriri·g··, ~ri. in.spectiod ·or: :the· 
,.pfein,ise·s.~.. The ·ratter t~s~i~J.ed as: follO'ws·:" · , · · · 

··". _, _ . . . .. , :·"I ohs·e_i:.v-e·a. about live ·6r si-x persons • 
sitting ·to .niy l,eft, e:1)1d <thei"e vifas a· y:oung ·lady .·there;· . ·-~ . 

... about .twenty~'6rie; or -tvienty.-two ~· ·and :there' ·:was-~· -~ri. elderly 
person. p,tan~~ing .'.'"" -apo\rt .~r.ov.,nO;. fifty )iea:rs; ·~ ·. apd .. th.is: man 
was ·talking to this young· lady; and· says·. •GO: .:on; ·ctrinlt . 
it, drink it upt·;··a.nd· she ·fJ.nally' dranlc it:up.?-·.and· he-' 
says,_ , '.There _you are, you could drink forty or fifty of 
them 1 n ~. · · · · ; , 

" ~he·· .. ~icplfolic- bever~ge was beer and the yolmg lady. was 
· not .intoxic·ated. She did not object to nor was she coerced 
into drinking.· No disorder attended the incident and 
there is nothing to conn~ct a.ppell9,nt therewith exce.pt .. 
that it happened ~ri ·his ·p1a:·ce .. d:t'_ business·., · w.htle prac;_ .. ·. 
tic es unduly designed to· increas··e the· consrunption of alco­
holic beve;rag~s. will justify a denial of an application, 
in the ihstarit case the evidence does not indicate appel­
lant was guilty of such practices, nor of perrnitti_ng. im~ 
proper CQnd.uct.,upon the licensed premises· •. -·. 

' '• ... • • ,. ,: ' • I '. •.'I • •' ! 

There is also testimony, tha't a·t .the time 
of the inspection there was an intoxicated mid~le age.d ·' . 
woman, accompanied by a middle aged man, upon· the· licensed. 
prem.~s.e$ •. ,.The testimony shows,. however, that when this 

'. wo~1cµ1. h~d' 'cprn~. :Lii a short. time· ,pr~or to the. insp~ction,. 
·she ·was, ·already ·.intoxicated· and ·th~.t · appe1t·an t had. ·:refused 
to serve her. . .... · - "· ·· 

Re~ponderitts ·all~g~tions that appellant 
t?· .\lnf:Lt. to have .a liG.ense i~ no.t sustained by the evi-

~ .. ·. "d"Cri C' $ ~. ( :: ' .. : ' , .' 
... • • ~ • • • ~ • ~. ' ' '1 • • :. • • 

. . . ... .., .· .·. Resp.6µden·f furihet> c~:rntends·. that .. th~ 
· .- .. preniise's sought to· .. oe· l·i'·c~ns~d·;are···:uns1,1ita:ble for:· .. the 
, reason tha·t · tpere ; is ,·9nl'y. ·one··' lavatory· :thereon-·Q· · .. Apfiel­

.' '1.ci.nt ,'·offered to. instal.J_' _·afr add.ition·aJ. ~lava'tory ~· ,. . ':.: ' · .. 
, ; • .;,.' ~ : ~ •'. ·, I ' •' • 

The action of respondent Board is reversed 
upon the expre~s condition that appellant install an ad­
ditional lavatory upon the licensed premises prior to the 
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sale of any alcoholic beverages thereon. 

Dated: Aug. ·14, 1934. 
D. Frederick Burnett, 

Commissioner 

13. MUNICIPAL RESOLUTIONS - LIMITATION OF LICENSES - RESCIS­
SION OR AMENDNIENT 

Lester Mo Drew, Borough Clerk, 
Borough ~f _Hamburg, N .. Jo 

Dear Mr. Drew:· 

August 14, 1934. 

! ·have· yours· of the 8th ins to· 

There is .. nothing to prevent yo.ur Mayor 
and.council from rescinding at any time their previous 
resolu.tion limi tirig . the number of retail . consumptio;n 
licenses to .two for a period of one year.. The right to 
enact it, in the first plac~, was founded. on general. 
underly"ing police pov~er. So is the right t.o rescind it. 
·The resolution neither constituted a contract with those 
two licensees nor a representation on.Which they had a 
right to rely b~cause the resolution was not enacted for 
their benefit but in what w0s at the time supposed.to be 
the best· common 'interest of the· public· at·large~ If ex­
perience shows that sound public policy requires that 
the r.esolution should· be arnended or· rescinded outr·ight, · 
ther·e is nothing in the· i·aw to ·pr_evento 

Very truly yours, 

D. Frederick .Burnett, 
Commissionero 

14. MUNICIPAL 'ISSUING. OFFICIALS - .OATHS OF WITNESSES -. 
POWER TO ADMINISTER 

August 14, 1934 

Edmund J .. DwyerJ Chairman 
Municipal Board of Alcoholic Beverage Control 
0!'ange.? N. J • 

.. 

Dear Mr. Dwyer: 

I have yours of August 10th inquiring· as 
to whether your Board has the power to adrninist!2r an oath 
prior to taking testimony . 

. The answer is YESo 

The: creation of your Board by resolution 
of the City Commissioners of Orange pursuant to sec a ·5 
of the Act made your Board the issuing authority for 
Orange o Sec .. 32 of the Act. expressly empowers each is­
sui~g authority "for the purpose ·of any investigation, 
ex2.mination, inspecti.on, revocation, rule to show cause 
and every· other pro"ceeding. authorized under this act 



BULLETIN NUMBER 44e SHEET #15. 

or ~ppropriate for its enforcement ..... ~o to examine~ 
under oath,- any-and all persons whatsoever and to compel 
by subpoena the attendance of witnesses and the produc-­
tion of books, records,)) accounts, papers and documents 
of any person or persons and to take any oath or affirm­
ation of any person ·to any deposition,. s ta·cement, report 
or application required in the administration of this 
act, or of any and all other acts now or which may here­
after be in force and effect concerning alcoholic bever­
ages, or the manufacture, distribution and sale thereof, 
or the collection of taxes thereon_. tt 

Very truly yours, 

Comrnissiorn:::r .. 


