STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL

744_Broad Street, Newark, N. J.
BULLETIV NUMBER 44, o T August 15, 19584.
1. - APPELLATE DECIQIONS ~ DANKER VS. SCOTCH PLAIVS

AUGUST DANKER, _ )
Appellant j

; . ON APPEAL

VSe ) .

: . CONCLUSIONS

TOWNSHIP COMMITTIEE OF )
THE TOWNSHIP OF SCOTCH

PLAINS (UNION COUNTY), - )
- Respondent - )

John Wlnans, qu., Attorney for Appellant
Hon. Walter L. Hetflold Jr., Attorney for Reopondenu.
BY THE COMMISSIONER: '

Appellanu held a plenary retail con-
sumption license for the period expiring June 30, 1934.
His application for a license for.the period expiring
June &0, 1935, was denied. Anwappeal was duly filed and
has come on for hearing

Respondent contenus that the applica-
.tion was properly denied (1) because appellant had.sold
. alcoholic beverages during prohibited hours in violation
of respondentts resolution and had been convicted there-
"'for and (2) because appellant had. unlawfully possessed
and permitted the operation of a slot machine on the _
llcensed premises.

Appellantis convictions for selllnﬁ
alcoholic beverages during prohibited hours are now await-
ing determination by the Supreme Court on certiorari.
Respondent admits that it issued licenses to ethers who
plead guilty to similar charges. Whether, under the cir-
cumstances, appellantts convictions were sufficient just-
ification for a -denial of the application need not be
determined.

~ Appellant admitted that during April,
1954, he possessed a slot machine upon the licensed pre-
mises. Although he denied %that the machine was ever
operated testimony was introduced to. establish the con-
trary. On April 8, 1934, special police officers, in the
course of an inspection of licensed premises, visited
appellantts place of business, While there they operated
the slot machine with the assistance of appellant's bar-
tender. Although appellant was in the room he voiced no
objection at the time the machine was operated. The
machine was then confiscated and taken to police head-
quarters where it was found to contain $21.50.

N Jereey State Library
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<V UYL Moss and (Convery. V. Municipal Board
of Alcohollc Beverage Control of Trenton, Bulletin #29,
ltem #12, a denial of an application was sustained on the

©ground - that ‘the applicant unlawfully péssessed.and -permit-

ted.the operatlon of a slot machine upon the licensed
premises. - Inthe courséliof hig: ‘opinion: the: Conm1551oner
sald:
"Our courts have repeatedly stated that main-
. ......tenance of slot machines’is unlawful and
© 7 adgainst public policy, Pure Iint Co. vs.
.....La Barre, 96 N. J. Eq. 186 (Ch. 1924);.Zaft
CUittyee Milton, 96 N, J. Eq. 576 (Ch. 1934) .
Indeed, our statutes pLov1de that the’ posses—
sion of any slot machine:which may be used
for the purpose of plajlzg"?or mohey : or* othbr
valuable thing is a misdemeanor, 2 C. S. p.
1766; Burgess vs. Drewen;  8:N. Jv Misc. 179
(Sup. Ct. 1930).

Authorlfy %) dlspense alcohollc bevorages has
at a1l tines been Tecoghnized. a5 a. pr1v1lege,
... .as distinguished from a right, which the is-
“sutng Buthority may deny for Just cause. - A
determination by munlclpal issuing authority
that just cause exists for the denial-of an
;,v_nappllcatlon sxould on appeal, be given con-
“;jSlderabke Welght” 3“‘a

o o TR 1s aumltted that pFlOT to Aprll 1934,
’ "appéllﬂnt togetner‘W1th ‘the .remaining- chLnsees had been
advised by the respondent that .it would-not. sanction slot
_ machines on licensed premises. Respondent has uniformly

Trappliéedits polloy End- reeentlyinstituted revocation pro-
:Qicbed¢ngs agalnst the “only : licensce: bellcved “to. have been
;jiln posse551on ol d’ sloﬁ machlne.:.slg;.A . -

[

’ L : Appellant‘s v1olarlon oi law by tne pos-—
sessibon and nainténance 6fas slot machine: upon-the licensed
premises was sufficient warrant for.respondéntls determina-
‘tion. that the publlc Lnterest requlred a denial of the appli-
.,cation '“'fﬁ* : rh

e —.”::g‘“# "““i%f*VThe“ééﬂigﬁ%bf;theJr@spOndent“isftherefore

- D, }PRFDmﬁlCﬂ BURNETT
S Commlsgloner

e

. "Dated: August 9 1954 i
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APPELLATE DECISIONS - BERKELHAMMER VS. TRENTON

ISIDOR BERKELHAMMER, )
Appellant, )

' . ON APPEAL
vS. N , )

} AR ' CONCLUSIONS
MUNICIPAL BOARD OF ALCOHOLIC )
BEVERAGE CONTROL -OF TRENTON, )
Respondent. )

I. Herbert Levy, Esq., Attorney for Appeliant.
Romulus P. Rimo, Esq., Attorney for Respondent.
BY THE COMMISSIONER:

Pursuant to an order entered by the
Commissioner on a prior appeal, respondent issued a license
to -appellant for the period expiring -June 30, 1934. There-
aftﬂr, appellant's application for a llcense for the period
exerlnw June 30, 1935, was denied. - An appeal was duly filed
and has ccme on for hearing. '

Resoonaent contends that the appllcatlon was
properly denied under a resolution adoptcd by it on May &1,
1934, limiting the number of licenses to be issued in the
City of Trenton to 250. For the reasons stated in Kaplan vs,
Municipal Beard of Alcoholic Beverage Control of Trenton,
Bulletin #41, Item #9, respondent's method of appllbation of
this llmltation to dppellant was arbltrary, ujgcmlmlnaLorj,
and unreasonablo.-

' - 'Respondent further contends that'the appllica~
tion was properly denied because no proof of publication was

- furnished in time. The evidence established that the delay

in furnishing the proof of publication was not the fault of
the appellant and that respondent krnew, when it denied the

~application, thet netice of intention had been duly published.

The evidence further established that the actuel reason for
the deanial of the dpblibatlon was the numerical Llimitation -
and that the delay in Lvrnlbnwng tn@ ploof of publication in
qow1se Lontwibuccu thereto.

' The requirement of a formal prcoi of publlca~
tion is not contained in the Control Act but is found in reg-
ulations pfONU+5utGd by the Commissioner to facilitate the
issuance of licenseg. See Bulletin #32, Item #10. Generally
non-compliance with such regulations w111 justify denial of
an &pp11cathL Where, however; as here, respondent knew
that publication had been duly made and the denial resulted

rom an impropoer aprdiication to appellant of. a numerlcal lim-
itation it will not be permitted to assert, as an after~
thought, that the Gunldl should be SUdelned bbcaume Ol the
1orwal omlss;on.

The action of the respondent Beard is reversed.
D ‘FREDFRICR BURNFTT

o ‘ : Commi551onpr.,
Dated: Aug. 9, 1934.
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. APPELLATE . DLCTuIOVq - BRAUNQT LN VS. BRIDGETON

JACOB BRAUNSTEIN, - )

L Appellant, ‘ ) o

vs ) o appEAT
CITY COUNGTL OF THE CITY OF D CONCLUSIONS. -
BRIDGETON (CUMBERLAND COU\TTY)S ) S e

Respondent.

William C. Egan, LSL.g Autorﬂry lOP Anpollan
Samuel Iredell, m%xo, Atborﬂﬂy for R 5p0706nta B
BY THE COMMISSIONEL:

The appellapt dpplled for a plenary TOLall

acongumptlon llcensp for’ ‘the period - ‘commencing July 1, 1934,

- for premises located at’ 84 - CohanSﬂy wtreet,. Bridge ton, New
ir.Jersey.. The dppllpdtlon was ‘denied ‘and an appeal duly filed.
- The, appellant couplied with all the formal réquirements per-

taining to his appllcatlon. His- character and .fitnéss and
the sultablllty of the premises are - unquestioned.

e - ‘The ‘res pondent ioSOTtS ihat the apmllcatlon
was proporly denlod because of a resolution: llmltlng the

7 pumber of plenary retdil consumption licenses to six, and

the isguance of the allotted number.: Although the limita-

tion is siibject to appealy -itshould not be upset on appeal

~unless it-clearly appears to be unreasonable. elther in its

adoption or its application to ‘the¢ appellant. See Ryman vs.

o Branchbufg Townoh;p Comnittee, Bulletln #’7 Item #18.

: The appellant established tﬂab he had applied
for a Dlmnary rétail conbumptlon Ticense for the prlOQ ex—
piring June 30, 1934.. His application was denied and an

- appeal was: duly Bakan from the denial. Under date of June ‘
- 29,1944, the action of the réespondent in Qenylng the appel—

lanL's appllcatlon was. mvelbod._

On June 16, 19 54 thu appellant filed an

appllcatlon for a plenary retail consumptlon license for the

year beginning July 1, 1934, On June 19th, appellant's ap-

plication together with six others which wern filed were

congidered by .the re$pondent. The method used by. the re-

~"oponuent in selecting the apbllcathﬂS to be granted within
igthe six, was not explained by the respondent.  Five of the
.six dicenses. were grancud to perGon holding licenses for

othe  term explrlng June 30, 1934, - -Thé sixth license was

‘élsvuOd to Salvatore Di. Buono, Who had previously been denied
-a license. The denial was uphbld on appeal by the Commis-.
~ sloner of Alcohollc Be VQlage ‘Control. His license was

issued  even. though, the notice of intention was publlshed on
the 12th day of June ahd thée 18th day of June, only. six
days apalt . : ‘ L Co

| ALl tne ‘Fors going would seem to establish
beyona a doubt that the limitation of six in its application

~torthe appellant was unreasonable. After respondent was

directed by order of the Commissioner to issue a license to
the appellant, his position was that of a prior licensee as
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of the date of hig original application, and as such, was
entitled to the same privileges and consideration as were

the liceriseas who obtained their licenses originally from

the respondent: Theée mére fact that at the time his appll—
cation for the pr@sent period was acted upon by the respon-
dent, he.had not received his license, cannot deprive him

of thls right, idasmuch as the failure to have such a

llcense was adJudgﬂd to nave been the fault of the rﬁspondent,

" The action of the responaent 1n denylng the
‘appllcutlon 1g.reversed : _

D FREDERICK BURNETT,
Dated: Aug. 9, 1934, 4 - Commissioner

APPELLATL DECISIONS - MEYEBS VS CRANFORD

LENA MEYERS, & )
Appellant )
vs. ) ON APPEAL
TOWNSHIP COMMITTEE OF ) o - CONCLUSIONS
THE TOWNSHIP OF CRANFORD : : ,
(UNION COUNTY), )
Responaenu )

—-..._‘.-..——--.——-~_...-—-——.,-—-..—..——

Nlcholas A, Tomasulo, Esq 5 Attorney for Appellant
Carl H WaPSLnSkl, Esd., Attorney for ReSponaent :
BY THE COMMISSIONER |

o : Anpellant applled for a plonary retall
'fconsumptlon llcense for premises located at 415-417 .
Centennial. Avenue, Cranford, New- Jersey, "The . applICdtiOD;
"“;Was denlod -and - an dopeal uuly fllca.- - e ‘

‘ Regpondent asserts tha» the denlal of
“Lhe appllcqtlon was - Jjustified because of the improper .
fmanner in which apanilant conuucted her business.

“In Aprli +19%4, she plmadea gullty to
possession of a slot machlne uaon the licensed premises.
‘In June, 1934, she was arfest@d for p0556851ng a-still
tharcon in. v1olutlon oft .the  Control Act, and is now on.
~bail.  One.Charles Buffano, an. oft-convicted criminal,

”:;lleb Wlth appe]lanc in ‘hér apartment and frequents: the

“licensed pronlses without objection of app@llant - In
1Muy, 1934, said Buffano was arrested, charged with
“assault with intent to kill, a shooting having. occurred
in front of the licensed premises as. thu culnlnatlon of
an affray orlglnatlng therein. .

ARt » : Enough ha's bpen showmn to Juotlfy the
responaent in’ lES ‘dénial -of" the appllcatlon, because of -

' the” past coenduct: of ‘appellant. : Moss & Convery .vs,.

*Munlclpal ‘Board of Alcoholic: Beveragp Control of Trehtbn
4BULlet1n #29 Item #12 Sllver Grllle, Inc 'Bulletin 7 u7
Item T LT C _ LT, 3:1_'
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The actlon of the respondent Board 1is
therefore afflfmed
S | D. FREDERICK BURNETT,
Deted: Aug, lO, 1954°i e co Comm1551onef

ADPELLATb DWCISIONS - CFNTRAL RESTAURANT 'VS. TRENTON

CENTRAL RESTAURANT, INC., )
Appellant, ) |
VS, ) ON APPEAL
MUNICIPAL BOARD.OF ALCOHOLIC ) CONCLUSIONS

BEVERAGE CONTROL OF TRENTON,

Respondent.

Linton S. Marshall, Esq., Attorney for Appellant.
Romulus P, Rimo, Esq., Attorney for Respondent.
BY THE COMMISSIONER:

The appellant applied for a plenary re-
tail consumption license for the period commencing July
1, 1934, ~.r >;eﬁJDVa located at 17 North Warren Street,
L(evtuAQ Oa July 2, 19L4, Giae o oolication was denied.

An appeal was duly filed from tne denial and has come on
for hearing,

Appellant cemplled with all the formal
requirements pertaining to its application. The character
and fitness of the meémbers of the appellant corporation and

“the suitability of the premises are not questioned. Re-

spondent asserts, however, that the application was properly
denied (1) because of a resolution adopted on May 3lst, 1934,
limiting the number of plenary retail consumption Llcenses
to be issued in the Clty of Tlenton to 250 and (2) because
an adequate number of licenses had been issued in the vi-
cinity of the premises sought to be licensed and an addi-
tional license was socially undesirable;

The second contention need not be regarded

Afurthen. Appellant's premises consist of an established

restaurant in the busiest district of Trenton and there

is no basis in the testimony to justify respondentis asser-
tion that an additional license would be socially undesir-

able. Consequently the propriety of respondent's denial of
the appllcatlon must be considered solely Wlth reference to
the numerical 11m1tatlon.

PrLor to December, 1933, the Board of
Commissiloners of Trenton had issued 435 licenses authorizing
the sale of 3.2 beer. Upon the passage of the Control
Act the Board of Commissioners created the respondent Muni-
cipal Board of Alcoholic Beverage Control and recommended
that it 1limit the number of plenary retail consumption

"licenses to -be issued under the Control Act to 250. With-

out any independent examination or: determination the recom-
mendation was accepted and a resolution embodying the lim-

“itation was adopted on February 3, 1934.. The pre51dcnt of

-t
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the feqpondent Board beStlfled that he did not know how the
- figure of 250 was reached by the Board of Commissioners.
Despite its limitation of 250 and in disregard thereof -
respondent 1ssued 255 licenses for the period explring June
30, 1934, and” pursuant to orders’of the Commissioner enter-
ed afber hearings on appeal, 31° ddaltlonal llcenses were
issued for the same period.

: - . On May 31, l9o the resolutlon limiting
‘ the number of licenses was re adopted for the period com-
- mencing July 1, 1934, without any independent investiga-
tion or'determination and solely upon the basis of the

. earlier recommendatlon of the Board of Commissioners. .

Whether, . in view of the foregoing circumstances, the resolu-
‘tion was improperly adopted need not be determined since it
cannot be applied to the exclusion of the appellant for the
reasons hereinafter stated.

When appellant filed its application in
due time and in proper form it was entitled to have it
considered individually and passed upon by respondent. And
since the sole basis for its exclusion was the numerical
limitation, it was entitled to a license unless excluded
. from the prescribed number by some reasonable method of se-

lection. That this was not done fully appears from the des-
cription of respondent's conduct set forth in Kaplan vs.
Municipal Board of Alecoholic Beverage Control of Trenton.
Bulletin #41, Ttem #9. Appellantts application was reject-
ed on the basis of an 1mproper agreement between members of
respondent without any: 1nd1v1dual consideration, while other
new applications obv1ously less desirable than appellant!s
were granted. : : .

: It would serve no useful purpose to review

at lengnh the abundance of testimony introduced during the
- hearings on appeal displaying the entire absence of any uni-
form and reasonable bases of selection.. Applications were
;.excluded on', alleged grounds that the premises sought to be
licensed were in neighborhoods. adequately provided for or
partially residential or near theatres, schools or churches.
The testimony established, however, that numerous licenses
were issued for similar nelghbornoods more adequately pro-
vided for, more residential in character ‘and closer to
theatres, schools or churches. Applications were denied
~upon -the alleged ground. that the applicants! investments -
“in the premises were small; other appllcatlons, similar-in
. nature, were granted even though the applicants had sub- -
‘stantially lesser investments. The appllcants' prev1ouq
experience in the llquov busiress and the prior use in such

--.business of. the premises sought to be licensed were invoked

f;;by respondent as favorable considerations but no explana-
.‘tlon was, advanced for the issuance of licerises to former

':ﬂspeakeasv proprletors who . had been conv1cted of hav1ng ‘

v1olated the National Prohlbltlon Act while other appllca—
“tlons, for premises 51Mllarly 51tuated by persons, of un-—
qucstloned character who had engaeed in the llquor buol—'
ness prior.to prohloltlon but not thereafter, were exclud—

o ed,

) Respondent's arblurafy manner of selection
permeatee all of lto determinations grounded upon the lim-
itation. - As a result numerous appellants have prevailed on
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appeal and the number of retail consumption licensees now
opérating in Trenton are substantially in excess of 250.
Under the circumstances the numerical limitation must be
held to be socially undesirable and its application, to the

- exclusion of persons otherwise quallfled for premises satis-

factorily situated and suitable in nature, dlSCflﬂlnatOPy
and unreasonable. :

'The action of the respondent is therefore

« . | D. FREDERICK BURNEIT,
Dated: Aug. 11, 1934, o : Commissioner

APPELLATE DECISIONS - ROSENTHAL VS. TRENTON

BENJAMIN ROSENTHAL, - )
| Apﬁeliant | )
Covs. - )" ON APPEAL
MUNICIPAL BOARD OF - ALCOHOLIC ) o CONCLUSIONS

BEVERAG& CONTROL OF TRLNTON9

L Respondent

Sidney D. Beck, Esq., Attbfney‘for Appellant

Rbmulus P. Rimo, Esq., Attofney for Respondent.

 BY THE COMMISSIONEB"

Pursuant to an order. antered by the Commis-
sioner on a prior appeal, reSpondent issued a license to
appellant for the period expiring June 30, 1934. Thereaf-
ter, appellant's application for. the perioa expiring June
80, 1935, was denied. An appeal was duly filed and has come
on for‘hearing. L ' -

ReSpondénf contends that the application
was properly denied under a resolution adopted by it on
May 31, 1934; limiting the number of licenses to be issued

- in the City of Trenton to. 250. For the reasons stated in

Kaplan vs. Municipal Board of'Alcoholic Beverage Control of
Irenton, Bulletin #41, Item #9, respondent'!s method of ap-
plication of this- llmeaulon to appellant’ was arbltrary, dis-
criminatory, and unfeasénable. :

Res gondeat also sets up in its answer thut
the. premises sought to be licensed are located in a residen-
tial area and are presently unsuitable. Neither of these con-
tentions finds support in the record. The official munici-
pal map designates the neighborhood as a business zone and
there are a number of large factories in the immediate vi-
cinity. Photographs introduced in evidence coupled with
the. testimony of the president of the respondent Board clear-
ly establish the uU1tab111*” of +hc pfemloes°

Revmondent further contends that thb pre~
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mises:sought to be licensed are too near a Qchool, altnough

'adrjttedly more than 200 feet away. It has been held that

a. municipality may refuse to issue a license for premises

b too near a school even  though bejond the minimum 200 feet
ore serlbed in the.Control Act.' Staciewicz vs. Municipal

Board of Alcoholic Beverage Control of Trenton, Bulletin

- #85, Item:#10. wuch-determination, howover, will be re-
viewed. on: appeal .In. the instant case 1t appears from the
“testimony of the munlclpal englneer that the nearest entrance

m‘fto the. school or its grounds is approx1mately 440 feet from

7.

the premlses sought t0" be llcensed, and fronts on a differ-

ent gstreet. Between the school grounds and appellant's pre-
mlseswthere are,avconsiderable,number of buildings. It also
appears that respondent has issued licenses for premises

closer to schools or churches than in the instant case. Its

.. determination, therefore, that appellant's. premises are too

near a school cannot be sustained.
The action of respondent Board is reversed.

S i e D. Frederick Burnett,
Dated: Aug. 11, 1934. Commissioner

MEDICINALJPREPARATIONS ~-WHAT CONSTITUTES~ BREWED MALT TONICS

Hon. J. M. Braude, .  Aug. 11, 1934.
Associate Director of Finance, o
Springfield, Il1l.

My dear HMr. Braude:

The queéstion is: Do we permit the sale of
brewed malt tonics by drug stores that have: no llcense to
sell alcoholic beverages at retail? .

As you ask it, the answer i1s NO. But
standing alone, this might be misleading. Hence the follow-
ing comments :

Our Act, Sec. 27, states that it 1s not
designed to prohibit sales of alcoholic mixtures which are
unfit for use as beverages without having a license. It
then states: "No provision of this acteshaLl apply - to alco-
hol intended for and actually used in the manufacture and
sale of any of the following when they are unfit in fact
for bevorage purposes; namely: eseoceso (b) Patent., propri-
etary, medicinal, pharmaceutical, anticeptic and toilet
preparations.! Lt_then provides that any person who shall
knowingly sell, use or transport any of such products for
beverage purposes,or under circumstances from which he

_mlght reasonably deduce the intention of the purchaser or

consignee. to use them- fOf such purposes, shall be guilty~of
a mlsdemeanor , ' ’ -

It :ollows from: the foregOLne that the:
Whole que3blop bolls down as to whether or not the brewed

‘malt tonics you mention are alcoholic beverages or are un-

fit for use as beverages. If the former, a license 151;
requlslte, af bhe lauter, ‘no llcense is nebeDSdLy

' : ThlS Departmeﬂt has not determlned whcbnor
or not brewed malt tonics as-a class are-alcoholic’ bever
ages on one hand, -or;. on ‘the othef, are unfit for beverage

‘purposeu° Such a broad rullng oae Waj or other might be
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very dangefous. The only fair way to handle this matter
is to take up each particular. tonic, one by one, and deter-
mine what it is - a task of staggering proportions.

Precedents made by the Federal authorities

"in pre-Repeal. dajs are not necessarily dlSpOSltlve. In

view of the strictness.of Prohibition, the natural effort

‘was to ameliorate its rigors by declaring certain things to

be medicinal because it was possible that they might be

- used as ‘a medicine although the fact was that most users

would, 1If questioned, frankly answer that théey were pur-
chased as a beverage. -Now that Repeal i1s an accomplished

e fact, there is no occasion today for sophistry or subter-

fuge. If . the normal use of the tonic is for beverage pur-
poses, I believe it should be held to be a beverage even

-though some people mlgnt bona fidely use it only as a med-

icine.
Cordially yours,
D. rrederlck Burnett,
DEB:L ©  Commissioner
APPELLATE DE CISIONS - BADER VS. CAMDEN
LOUIS BADER, )
Appellant
ON APPEAL
VS.
CONCLUSIONS

MUNICIPAL BOARD OF ALCOHOLIC
BEVERAGE CONTROL OF CAMDEN :
(CAMDEN COUNTY),

Rﬂspondunt.

L. Scott Cherchesky, Esg., Attorney for Appeilant.
E. G. C. Bleakly, Esg., Attorney for Respondent.
BY THE COMMISSIONER:

Appe]lant appllpd for a plenary retall.
consumptlon license for premises located at 211 Market
Street, Camden, N. J. The application was denled, and an
appeal duly filed.

Respondent contends that the appllcatlon
was propefly denied for the reason that there are a suffi-
clent number of licensed places in the vicinity of the
premises sought to be licensed, and that an additional
license in said vicinity would be socilally undesirable.

The right of a municipality to deny an
appllcat¢on where the granting thereof would result in an
inordinate number of licenses in the vicinity cannot be
questioned. See Foxwell vs. Board of Commissioners of
the City of Atlantic City, Bulletin #41l, Item #3. In the
present case it appears that five plenary retail consump--
tion licengcees. are operating within one block of the pre-
mises sought to be licensed, and it does not appear that
public necessity and convenience dictated the issuance of

BULLETTN NUMBER 44
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- COUNTY),

an adaltlonal 1lcense for sald v1c1n1ty° The determlnu—
tion of respondent is justified by the evidence, and 1is
reasonable.” -

The action’ of respoqdent Board is qfllrmedo

' IR AD; Frederlck Burnett
Dated Aug 15 1954 R ﬁg ' - Commigsioner

APPELLATL DECISIONS - MAC GRATH Vs. TOWNSHIP OF HADDON
LAWRENCE A. MAC GPATH Yoo L
. Appellant’” ON‘APPEAL
vS. A: CONCLUSIONS

TOWNbHIP COMMITTEE OF THE
TOWNSHIP OF HADDON (CAMDFN

N ~ S~ ~r

Respondent.

: Henry~Rosenfeldv Jr Esq., Attorney for. Appellant

Mark Marrltz, Esao, tb rney for Responaent.'

,,BV THL COMMISSIONER

The appellant‘applied for 4 plenary retail
consumptlon license for premises located on Haddon Avenue,
in the Township of Haddon, N. J., known as the "Mickey
Mouse. Grille". Tme appllcatlon was deniled and an appeal

. duly.filed,

‘  The regpondent asserts that the manner in
Wthh the premlses sought to be licensed were. conducted in
the past, justified the denial of the appllcatlon. The-
ev1dence established that the appellant violated, on sever-

al occa81onsg -the 01051ng ﬂour set by the respondént; that

loud and offensive language was used by patrons which dis-
turbed the nearby residents; that men, in leaving the pre-
mises in a drunken condition, would voumit over tne side-~
walks of the ad301nlng properties; that alcoholic’ Beverages
were sold to minors, and that the reputatlon of . the "Mickey
Mouse Grille" for peace and quiet in the vieinity of the
ltcensed premlseq, was bad.

Authority to dispense alcoholic beverages
has:at all ftimes been recognized as a privilege, as distin-
guished. from.a right, which the issuing authority may deny
for Jjust cause. A determination by municipal issuing auth-
ority, that just cause.exists for the denial of the appllca—
tion should on appeal, be given considerable weight.
Bulletin % 29 Item #12, The general reputation of the ap-
pellant's pP@MlseS, coupled with the repeated violations
of the Control Act and the rules and regulations of the is-
suing authorlty, were sufficient cause for the respondent!s
determination -that publlc 1nterest requlred denlal of the
application. o _— .

The actlon of thu respondent in denylng
the application is therefore affirmed. '

S e D. Frederick Burnett,
Dated: Aug. 13, 1934. ' ‘ Comm1551oner
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CLUB LICENSES - HOLDERS MAY ALSO TAKE OUT RETAIL DISTRI-
. BUTION LICENSE.

August 13, 1934,

A club license had been issued to a

.Country Club by a Borough. On inquiry from the Borough

Clerk whether or not the club may also secure a retail

distribution license, as it desires to sell beverages to

its members in containers to be taken from the premises,
the Commissioner ruled that, unless some municipal ordin-
ance prevented, it would be proper to issue a retail dis-
tribution license to the club in addition to the club
license if and when the proper application, with accom-
panying .fee, 1s submitted to and approved by the Borough
Council'

CLUB LICENSES - INTERESTED MUNICIPAL OFFICIAIS - WHEN IS-
SUED BY COMMISSIONER.

August 13, 1934.
Dear Sir:

In response to your request for ruling
as to whether Sec. 2 of P.L. 1934, Ch. 44, applies to
clubs, I hold that when a member of the governing body,
which constituted the issuing authority of the municipal-
ity, is also a member of the club, the application should
be made direct to the Commissioner.

. This supplement to the Control Act pro-
vides that no license shall be issued by any issuing
authority to any member thereof or to any corporation, or-
ganization or association in which any member thereof !"is
interested directly or indirectly." There is room for de-

. bate as to whether mere membership in a club constitutes

an "interest". The term usually signifiles a pecuniary
interest. The statute, however, uses the term "interest-
ed", Without rumning. the wide gamut of the significance
of that broader term, it is sufficient for this decision,
in view of the objective of the statute to avoid any

- question or even the appearance of evil, to rule that the

12..

only proper course is to require that the apollcatlon be
made direct to the Commissioner. To say that one is not
interested in his own club is legal sublety, and not in
accordance with natural inferences. :

Yours very truly,

D "Frederick Burnett,
: Commissioner

APPELLATE DECISIONS‘- NICHOLAS CUSH VS. TRENTON

NICHOLAS CUSH, )

Appelldnt
ON APPEAL

VS

. . » . CONCLUSIONS
MUNICIPAL BOARD OF ALCOHOLIC o '

BEVERAGE CONTROL OF TRENTON,
Respondent. ‘

N~ N NS

David Deitz, Esq., Attorney for Appellant

Romulus P. Rimo, Esq., Attorney for Respondent.

BULLETIN NUMBER 44.
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BY THE COMMISSIOVER o

o Pureuant to an order entefed by the
'fCommiSSioner on-a prior appeal, respondent issued a
license to- appellant for the period-expiring June 30,
1934, Thereafter, appellant's application for a license
for the period expiring June 30, 1935, was denied. An
appeal was’ duly filed and has come on for hearing.

. Respondent contends that the applica-
tion’ Was ptoperly denied under a resolution adopted by it
on May 31, 1934, limiting the number of licenses to be
issued in the City of Trenton to6 250.. For the. reasons
stated in Kaplan vs. Municipal Board.of Alcoholic Bever-
age Control of Trenton. Bulletin #41, Item #9, respond-
ent's application of this limitation to appeilant was
arbitrary, discriminatory and unreasonable.

Respondent also sets up in its answer
that appellant is personally unfit to have a license.
Several witnesses testified that appellant's reputation
is. good,. and that the buoiness had been. properly conduct-
ed under tne prior license. Rebpondent s contention is
based upon- an incident observed by a member of respond—‘
ent Board, and an investigator during an. inspection of the
’premises.. The latter testified as’ followso

L S g observed about five ‘or SlX persons
“Slttlng o my 1eit, and ‘there was a young lady -there,
about twenty orie’ or twenty two, ‘and “there - was’ an’ elderly
person standing —~abouc around fifty years = and this: man
was talking to this young lady, and says: 'Go 0N, drink
it, drink it wup?', 'and she finally drank it up, .and he’
Says,,'Thelo you are, you could drink forty or fifty of
themtt, = =

‘Ihe“aicoholic‘beverage was beer and the young lady was

‘not intoxicated. She did not object to nor was she coerced
into drinking.' No disorder attended the incident and
there is nothing to connect appellant therewith except.
that 1t happened in his place of ‘business. While prac- -
tices unduly designed to increase the consumption of alco-
holic beverages will justify a denial of an application,
in the instant case the evidence does not indicate appel-
lant was gullty of such practices, nor of permitting im~
proper conduct upon, the licensed premises., ‘ .

There is also testimony - tha; at the time
of the inspection there was an intoxicated middle aged |
woman, accompanied by a middle aged man, upon: the licensed.

. premises. , The testimony shows, noweVefy that when this

’ffwoman haa cone in a short time Jprilor to the inspection,.
‘she ‘wis alreaay intoxicated and tnat appellant had refused
to serve her. o

Respondent'""ailegations that appellant
- 1ls .unfit. to have a lioense lo not sustained by the evi-
Vfdcnce. o J :

o L Respondent further contends that. the
"premises sought 0" be licenseo areunsuitable for'.the

reason that there is only. one lavatory. thereon. Appel~
lant . offored to install an additional lavatory“ Rt

-

The action of respondent Boaro is revexcod
upon the express condition that appellant install an ad-
ditional lavatory upon the licensed premises prior to the
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sale of any alcoholic beverages thereon.

_ D. Frederick Burnett,
Dated: Aug. 14, 1934, : - Commissioner

MUNLCIPAL RE SOLUTIONu - LIMILATION OF LICENSES - RESCIS-
SION OR AMENDMENT

August 14, 1934.

Lester M. Drew, Borough Clerk,
Borough of Hamburg, N. J.

Dear Mr. Drew: »
I have yours of the 8th inst. -

‘ There 1is nothlng to prevent your ﬂayor
and. Coun01l from f6501ndlng at any time their previous
resolution limiting the number of retail consumption
licenses to two for a period of one year. The right to
enact it, in the first place, was founded on general
underlying police power. So is the right to rescind it.

The resolution neither constituted a contract with those

two licensees nor a representation on which they had a
right to rely because the resolution was not enacted for
their benefit but in what was at the time supposed to be
the best common interest of the public at large. If ex-
perience shows that sound public policy requires that
the resolution should be amended or rescinded outrlght
there is nothlng in the law to prevent.

Very truly yours,
D. Frederick Burnett,
Commissioner.
MUNICIPAL ISSUING OFPICIALS - OATHS OF WITNESSES -.
POWER TO ADBINISTER

August 14, 1934

Edmund J. Dwyer, Chairman

Municipal Board of Alcohelic Beverage ConLrol
Orange, N. J.

Deaf2Mr. Dwyeri

I have yours of August 10th inquiring as
to whether your Board has the power to administer an oath
prior to taking testlmoqy

‘The answer is YES.

The creation of your Board by resolution
of the City Commissioners of Orange pursuant to sec. 'S
of the Act made your Board the issuing authority for
Orange. Sec. 32 of the Act expressly empowers each is-
stiing authority "for the purpOSL of any investigation,
examination, lnspection, revocation, rule to show cause
and every other proceeding.authorized under this act
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or appropriate for its enforcement ...... to examine,
under oath, any -and all persons whatsoever and to compel
by subpoena the attendance of witnesses and the produc-
tion of books, records, accounts, papers and documents
of any person or persons and to take any oath or affirm-
ation of any person to any deposition, statement, report
or application required in the administration of this
act, or of any and all other acts now or which may here-
after be in force and effect concerning alcoholic bever-
ages, or the manufacture, distribution and sale thereof,
or the collection of taxes thereon."

Very truly yours,

Cyzﬁfij/LZig (Yézvv;/{;)%iﬂmy/

Commissionzr.

New Jersey State Library



