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Not.ice of Appeal. 

(Filed, January 20, 1928.) 

Jersey Supreme 
PASSAIC COUNTY. 

SADIE HIRSCHBERG, 
Plaintiff, 

v. 

Court 

HARRY I-IOROWITZ, and DAVID 
COHN, as Executors of the 
Last Will and Testament of 
Israel Horowitz, deceased, 

.Action at Law 

Defendants. 

To 

Messrs. WARD & McGINNIS, 
Attorneys of Plaintiff. 

TAKE NOTICE that the defendants appeal to 
the Court of Errors and Appeals from the whole of 
the judgment entered in this cause. 

COHN & COHN, 
Attorneys of Defendants. 
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Grounds of A.pp ,eal. 

(Filed, February 6, 1928.) 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

SADIE HIRSCHBERG, 

Plaintiff- Respondent, 

v. 

HARRY I-I0ROWITZ· and DAVID 
COHN, as Executors of the 
Last Will and Testament of 
Israel I-Iorowitz, deceased, 

Defendants-Appellants. 

On Appeal. 

The appellants state the following grounds of 
appeal: 

1. The .court refused to non-suit the plaintiff, al-
though a non-suit should have been granted pur-
suant to defendants' request. 

2. The verdict is contrary to law. 

3. No evidence was produced in support of the 
contract set forth in the complaint. 

4. The charge of the court was contrary to law. 

5. The verdict of the jury, under the charge of 
the court, was based on facts not involved in the 
~ssue raised by the pleadings. 

6. The court .charged the jury : 

(a) "The suit is based upon a contract 
which 1\1:rs. Hirschberg says she had with Mr. 

3 
Grou .nds of Appeal. 

Horowitz, deceased, whereby she was to render 
certain services for him, whereby he was to 
pay her at the close of his life, or after his 
death, a sum equal to the value of his estate." 

(b) "But there was testimony with respect 
to the contract by others who were present and 
by others who testified that the deceased at 10 
different times subsequently expressed himself 
as having made such a contract. I have refer-
ence to Mrs. Maines, whom you will recall for 
ten months prior to the death of Mr. Horowitz 
lived next door, and to her testimony with re-
spect to the conversations that she had and 
how they came about, with respect to the dis-
posal of his property, over the back fence. 
There is also the testimony of the nurse, whose 
naine I have forgotten, who was told, she says, 20 
by the deceased that he wished to see the plain-
tiff, Mrs. Hirschberg, on the Sunday night pre-
ceding his decease; that Mrs. Hirschberg was 
sum1noned by her to the sick bed, and that 
Arthur Hirschberg, her husband, accompanied 
her, at which time there was a declaration by 
him to the effect that there was this existing 
contract. And at that time, the testimony of 
that witness is, there were instructions given 
that an attorney be summoned, because the 30 

· question was asked the deceased whether he 
had provided for the carrying out -of this con-
tract by the provisions of his will." 

( c) "Now, you will reca11 that the plaintiff's 
contention is that after her marriage she con-
tinued to live with l\'Ir. and Mrs. Horowitz and 
did so for a period of about four years, during 
whi ch time two children were born to them ; 
that then there came some friction, or at any 
rate, the elder couple suggested that they 40 
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better have a home of their own, the children 
annoyed them, and so they established a home 
of their own, I think the testimony was on 
Noven1ber 1, 1922; that they maintained that 
home independently of the old folks from that 
time until 1\1:arch 1, 1923; that smne weeks 
after they had n1ade that move- I think the 
testimony was five or si.x: weeks, the proposi-
tion was made to them bv Mr . Horowitz to re-.., 
turn, that he in issed the1n, that he missed the 
children; and then it ,vas that the contract had 
its inception, then it was that he offered as an 
inducement for them to come and resume liv-
ing wlth hin1 and taking care of him and his 
wife; that he offered them con1pensation, and 
that he made the contract with them that if 
they would do that they would have whatever 
he had when he got through with it." 

( d) "Now, it is true, as .counsel for the de-
fendants says, that we have in this State a: 
statute known as the Statute of Frauds, which 
requires, under certain conditions, that con-
tracts be in writing. But that statute says 
that contracts to work or for services must be 
in writing if the services l'ef erred to in the 
contract are to be perforn1ed within a year. 
This contract is not within the Statute of 
Frauds, in the opinion of the court, because it 
was not to be performed w.ithin a year, nee es-· 
sarily. No one could tell how long it might 
take. And so I say that all that you must de-· 
cide in this case is, under the evidence, whether 
or not thei-e was such a contract." 

( e) "'rhere is no diRpute that it was not in 
writing . lVIy ruling is that it need not have 
been in writing. lVIy ruling is that if there was 
a contract, as is alleged by the plaintiff, it was 
an enforceable contract." 

5 
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( f) "The contract, it is contended, was that 
Mrs. Hirs chberg was to receive all of his be-
longings; in other words, all of his property 
or all of his estate." 

(g) "The only testimony we have with re-
spect to the estate is the testimony of Mr. 
Harry Horowitz, that the estate amounts to a 10 
little over eleven thousand dollars, and on 
cross examination it developed that there had 
been no commissions paid the executors, and 
there were still some administration expenses 
to be paid, as I recall it." 

"Now perhaps it may not be important as 
to the exact an1ount of your verdict, because if 
your verdict is larger than the estate it cannot 
be paid, because there is nothing to pay it with. 
If, on the other hand, there are bills that must 20 
be paid out of the funds that the executors 
have, they would have to be paid if they were 
a prior claim against the estate, that is, prior 
to this claim. That would be true if they were 
commissions to executors and accounting fees. 
So the testimony that you have is a little over 
eleven thousand dollars, and that means, I as-
sume, eleven thousand dollars, at any rate. 
That is the only definite amount, perhaps, that 
you could fix." 30 

7. The action should have been brought by the 
husband of the plaintiff who is entitled to her earn-
ings and wages for the services testified to. 

8. The defendants' testator was seized of real 
property at the time it is claimed that the alleged 
contract was made, as well as at the time of his 
death. 

9. The court erred in holding that an oral agree-
ment that decedent would devise his real estate and 40 
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bequeath his personal property was valid with re-
spect to the personal property and in admitting 
evidence in reference thereto. 

10. The court adn1itted illegal evidence on be-
half of the plaintiff, to wit, testiinor:..y in reference 

10 to the alleged oral contract. 
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11. The court refused to strike out all the testi-
1nony as1 to the alleged oral contract although it ap-
peared that defendants' testator had died seized 
of real property. 

12. The following question to the witness, Arthur 
I-Iirschberg was ad1nitted: 

"What was the understanding that was had 
between you and Uncle Israel, as you knew 
hi1n, with reference to your living there at the 
time?" 

13. The court erred in permitting the witness : 
Arthur Hirschberg to testify that the plaint iff told 
his sister ( Mrs. Gertrude Herman) and Mrs. 
l\1aines that she- had decided to go bhc.ck with her · 
uncle. 

14. The court erred in permitting the witness 
Harry Horowitz to testify that the value of the 
estate at the present time was a little over Eleven 
thousand ($11,000) Dollars. 

15. The court erred in pern1itting the w itness 
Ha rry Horowitz to testify that the house was sold 
and all the estate was converted into cash after 
de cedent's death, and that he, acting as an execu-
tor of the decedent's estate, sold . it to one Hickey. 

7 
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16. The court erred in perinitting the plaintiff 
to testify as to the services rendered by her for 
the decedent. 

COHN & COI-IN, 
Attorneys for Defendants-Appell ants. 

Judg"ment Record. 

NEW JERSEY SUPRE:1\1:E COURT : 

SADIE HIRSCHBERG) 
Plaintiff, 

V. 

10 

HARRY HOROWITZ and DAVID 
COHN) as executors of the Last 
Will and Testament of Israel 
Horowitz, deceased, 

Action at Law 20 

Defendants. 

:Harry Horowitz and David Cohn, as executors 
of the Last Will and Testament of Is ,rael Horowitz, 
deceased the defendants in this cause, were sum-
rnoned to answer unto Sadie Hirschberg, the plain-
tiff therein, in an action at law upon the following 
complaint: 

( Sum1nons issued September 13, 1926.) 

Complaint. 
(Filed September 20, 1926.) 

30 

The plaintiff, by her attorneys ,, Ward & Mc-
Ginnis, complains of the defendants as follows: 40 
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1. Plaintiff is a resident of the City of Paterson, 
County of Passaic and State of New Jersey. 

2. Defendants are the Executors of the Last Will 
and Testament of Israel Horowitz, deceased, and 
have duly qualified as such, and have taken upon 

10 themselves the administration of the estate of the 
said Israel Horowitz, deceased. 
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3. Israel Horowitz died on the 8th day of De-
cember, 1925. 

4. In his lifetime, and on or about the 1st of 
March, 1923, the plaintiff and the said Israel Horo-
witz, agreed to and with the said Sadie Hirschberg, 
that if she and her husband would give up, the 
home occupied by the111 and return and remain 
with him, the said Israel Horowitz and his wife ' during their lives, assisting and caring for them 
and acting as a companion, that he, the said Is ,rael 
I-Iorowitz, would devise and bequeath to her, the 
sai~ Sadie Hirschberg, and to her absolutely, his 
entire estate of which he would die seized and 
possessed. 

5. The said plaintiff, Sadie Hirschberg, accepted 
said offer, and remained with the said Israel Horo-
witz and his wife until their respective deaths and 
cared for them and acted as a con1panion to them 
. ' 
111 accordance with the te rms of said contract. 

6. That the said wife of Israel Horowitz died ' on, to wit, November 24th, 1925, and the,reafter 
on, to wit, the 8th day of Dece1nber, 1925, the said 
Israel Horowitz died. 

7. The said Israel Horowitz did not by any Last 
Will and Testament, or in any other way, comply 

9 
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with the contract by leaving his estate to the said 
Sadie Hirschberg, but wholly failed to do so. 

8. That after the Last Will and Testament of the 
s,aid Israel Horowitz was proven, plaintiff made a 
demand upon them for the fulfillment of said con-
tract, but the said executors have wholly failed and 
refused to pay the said estate or any part thereof. 

Plaintiff avers the value of said estate is $12,000, 
for which amount judgment will be demanded, no 
part of same having been paid. 

WARD & McGINNIS, 
Attorneys of the Plaintiff. 

Answer. 
{ Filed October 2, 1926.) 

Defendants who reside in the City of Paterson, 
Passaic County,' in the State of New Jersey, say 
that: 

1. As t~ the allegation in paragraph "1" of the 
complaint, defendants have no knowledge ov in-
formation thereof sufficient to form . a belief. 

2. Defendants admit paragraphs "2", "3" and 
"6". 

3. Defendants deny every allegatio[l 1n para-
graphs "4", "~" and "7". 

4. Defendants deny every allegation in para-
graph "8" except that the plaintiff made a deinand 
on the defendants for the sum of $12,000 and that 
they refused to pay to the plaintiff the whole or any 
part of the estate of Israel Horowitz, deceased. 

COHN & COHN, 
Attorneys for Defendants :. 

10 
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Judgment ,. 

(Judgment entered January 14, 1928.) 

This case was tried before Judge Newton H. Por-
ter, with a jury, at the Passaic Circuit on January 
11th, 1928. 

The jury rendered a general verdict against the 
defendants and in favor of the plaintiff for 
$9,000.00. 

Whereupon it is adjudged that the plaintiff, 
Sadie Hirschberg, do recover of 
the said defendants, I-Iarry 
Horowitz and David Cohn, as · 
executors of'the Last Will and 

20 Damages $9,000.00 
Cost 

Testa1nent of Israel Horowitz, 
deceased, the sum of Nine 
thousand Dollars dan1ages, to-
gether with her costs which 
have been taxed at the su1n of $ 

making in the whole the sum of 

WM. S. GUMMERE, 
C. J~ 

30 I, Edward J. Kelleher, Clerk of the Supreme 

40 

Court of the State of New Jersey, do certify that 
the foregoing is a true copy of th e judgment en-
tered in the above stated cause as the same remains · 
of record in my office. 

IN TESTIMONY WHEREOF I have set 1ny 
hand and seal of said Court at Tren-

( Seal} ton, this first day of February, A. D. 
nineteen hundred and twenty-eight. 

EDvVARD J. KELLEIIER, 
Clerk. 

11 

Case. 

NEW JERSEY SUPREME COURT, 
PASSAIC COUNTY. 

SADIE HIRSCHBERG) 
Plaintiff, 

v. 
HARRY HOROWITZ and DAVID 

COHN) as executors of the Last 
Will and Testan1ent of Israel 
Horowitz, deceased, 

Defendants. 

Paterson, N. J., Jan11ary 11, 1928. 

Before-Hon. NE\VTON H. PORTER) J., and a jury. 

APPEARANCES : 

For Plaintiff: Messrs. WARD and McGINNIS. 
For Defendant : Messrs. COHN and COHN. 

A jury was duly called and ~worn. 

10 

20 

Mr. McGinnis opened the case to the jury on be- 30 
half of the plaintiff. 

Mr. Cohn opened the case to the jury on behalf 
of the defendant. 

ARTHUR I-IIRSCHBERG, sworn. 

Direct Exainination by Mr. Ward: 

Q. Whereabouts do you reside, Mr. Hirschberg? 
A. I live at 142 Spring Street, Passaic, New Jersey. 40 
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Q1
• vVhat is your occupation? A. Shoe salesman. · 

Q. You are married? A. Yes. 
Q. To wh0111? A. Mrs. Sadie Hirschberg. 
Q. She is the plaintiff in this suit? A. Yes, sir. 
Q1

• When were you married? A. In February 
22, 1920. 

Q.. Did you know Mr. Horowitz, Mr. Israel Horo-
witz, in his lifetime? A. Why, after I n1et my wife 
and was married to her was the only time I knew. 
I lived with him. 

The Court : I didn't get your name. 
The Witness: Arthur Hirschberg. 

Q,. How long before your marriage did you know 
Mr. I-Iorowitz? A. About four months. 

Q. You were married where? A. Paterson, New 
Jersey. 

Q;. I mean at whose home? A. We were married 
at the Hebrew F ·ree School in Paterson. 

Q. I see. Do you know where your wife was liv-
ing before you married her? A. Yes. 

Q. Where? A. 242 Van I-Iouten Street, Pater-
son, New .Jersey. 

Q. With whom? A. Mr. Israel Horowitz. 
Qi. Before your marriage did you have any ar-

rangement or understanding with Mr. Horowitz 
with reference to your home, your future home? 
A. No, sir. 

Mr. Cohn: I object. 
The Court : I think that is a proper ques-

tion. 

Q. After your marriage? A. After our mar-
riage. 

Q. Did you have any understanding? A. Yes, 
40 sir. 

13 
Arthur Hirschberg - Dir ,ect Examination. 

Q. vVith Mr. Horowitz? A. Yes, sir. 
Q. With reference to your home? A. Yes. 
Q.. And as a result of that understanding where 

did you and your wife take up your home? A. At 
242 Van IIouten Street, Paterson, New .Jersey. 

Q. With whom? A. J\fr. Israel Horowitz. 
Q. And who else? A. Mrs. Horo,vitz. 
Q Who composed the family at that time? A. 

Mr. Israel Horowitz and Mrs. Horowitz and my 
wife and myself lived together. 

Q. With them? A. With them. 
Q.. I-Iow was Mr. Horowitz lmown? A. I don't 

quite-
Q. How did you generally address him? A. As 

uncle. 
Q,,. Uncle what? A. Uncle Israel. 
Q. And Mrs. I-Iorowitz? A. As Aunt Ray. 
Q. Now, after your marriage for how long a 

period of time did you continue to stay at their 
home? A. For about four years. 

Q. And under what arrangements? 

lVIr. Cohn: I object to that, if your Honor 
please, to testimony as to any arrangements, 
unless it is shown whether it was in writing 
or oral. 

Mr. Ward: I will ask that. I think it is 
perfectly proper. 

The Court : You may ask that. 

Q. Was this arrangen1ent in writing or oral? A. 
It was oral. 

Q. And ,vhat was it? 

Mr. Cohn: I object to any testimony as 

10 

20 

30 

to an oral agree111ent or understanding, be-
cause the Statute of Frauds says that any 
agreement, any contract or sale of real es- 40 
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tate or for the devise of real estate is unen-
forceable unless there is a memorandum in 
writing and signed by the party to be 
charged therewith. 

Mr. Ward: 'rhis is, of course, merely lead-
ing up to the circu111stances surrounding the 
making of the agreen1ent upon which we 
depend, and I believe that it is within your 
Honor's discretion to pe-r1nit all of the cir-
cumstances that surround the living to-
gether of these two couples '. 

The Court: I will allow it subject to its 
being stricken out. 

Mr. Cohn; :lVIay I submit to you authori-
ties which state plainly that no evidence is 
admissible as to any understanding, agree-
ment, or contract relating to real estate 
unless it is in .. writing? 

Mr. Ward: It is elementary, of course-;. 
we all know that. 

The Court: vVe don't know that it ap--
plies to real estate yet. 

Mr. Cohn: The complaint alleges, and the 
opening staten1ent alleges, that the contract 
which was made between the decedent and 
this plaintiff was an agreen1ent to devise all 
of his real estate and to bequeath all of the , 
personal property of which the decedent 
died possessed. That is their complaint. 

The Court: It would be con1petent, even 
on your own state111ent it would be com-
petent with respect to the bequeathing of 
any personal property. 

Mr. Cohn: No, sir. vVe have authorities · 
which hold that such a contract is indivis• 
ible, and if it applies as to real estate it ap-
plies as to the personal property. 

15 
Arthwr Hirschberg - Direct Exa ,mina -tion. 

1\fr. Ward : Counsel does not under-
stand-

The Court : I will allow it for the reason 
that I stated, subject to its being stricken 
out. 

Mr. Cohn: vVe would like to have our 
exception noted. 10 

'rhe Court: You may have it, of course. 

Q. What was the general understanding, Mr. 
Hirschberg? 

Mr. Cohn: Of course, it is to the entire 
line of this testimony. 

The Witness : What was the question? 
The Court: I understand, the objection 

and the ruling are the saine and an excep- 20 tion is noted. 

Q. What was the general understanding had be-
tween you and Mr. Horowitz -

Mr. Cohn: I object to the question. 
1\,fr. vVard: Now, will you kindly permit 

111e to finish my question? 
Mr. Cohn: I beg your pardon, Mr. Ward. 

I thought you had finished. 
Mr. Ward: I had not. 30 

Q .. "'-.-hat was the understanding that was had 
between you and Uncle Israel, as you knew hiln, 
with reference to your living there at the tilne. 

Mr. Cohn: I object to the question on 
the ground it calls for a conclusion. He 
should state what conversation he had, and 
not what his understanding was. 

The Court : I will allow it. 40 
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Mr. Cohn: Exception, sir. 
The Court : You n1ay have it. 

By the Court : 

Q. You may ans ·wer. A. The understanding that 
we had was that I was to live with n1y wife at his 
home, at 242 Van Houten Street, and pay half of 
everything, including rent, coal, gas and food. 

By 1\1:r. "\Vard : 

Q. And was that continued for any length of 
tilne? A. For four years. 

Q. Then what happened, Mr. Hirschberg? A. 
Why, I ,vill say that the children were born to my 
wife, and they kind of got on the ner¥es of the 
old folks, :Mr. Israel I-Iorowitz and Mrs. Ray Horo-
witz. And one evening after supper, coming home, 
why, we finished our supper, and Mr. Horowitz 
Raid to my wife, "Sadie, Aunt Ray says that the 
children seem to be getting on her nerves, and I 
think it is best that you move out and build a home 
for yourselves." 

Qi. That was four years after your marriage? A. 
Yes. 

Q .. And at that time there were two children 
born to your wife? A. Yes, sir. 

Q. Living, of course, with you? A. Yes. 
Q. Now, as a result of that -what did you do? A. 

"\Vhv within fifteen days I had moved out and ., ' 
built a home for myself. 

By the Court : 

Q,. You didn't build it in fifteen days? A. I 
rented a place, your Honor. Pardon me. 

17 
Arthur Hirschberg-Direct Exam,ination. 

By Mr. Ward: 

Q. Whereabouts? A. In Paterson, New Jersey, 
on 31st Street. 

Q. What were the relations between you and 
your wife, Sadie Hirschberg, and your Uncle Is-
rael, or Uncle Israel and Aunt Ray? A. I don't 10 
quite understand you, Mr. Ward. 

Q. Well, what was the feeling between you dur-
ing that period of time? A. The feeling was 
friendly; we had no hard feelings. 

Q:. Was it cordial or not? A. It was cordial. 
Q. How soon after Mr. Horowitz said this was 

it that you moved out completely? A. Within 
about fifteen days after the night we had spoke 
it over. 

Q. How soon after you established yourselves in 20· 
your new home was it that Mr. Horowitz came to 
see you, if at all? A. Within about two weeks 
after I had it established. 

Q. Was he accompanied by anyone ·? A. He was 
accompanied by his wife. 

Q. Now, after that how often did they come to 
see you? A. V\Thy, about every other week. 

Q. How often did you go to see them? A. About 
the same everv other week. ' .., 

Q. So you saw each other about weekly, did you? 30 
A. Yes. 

Q. And whereabouts? A. At their home and at 
my home. 

Q,. Had you ever had any talk with Mr. Horo-
witz about your wife and about the length of time 
during which she had lived with them prior to your 
marriage to her ·? A. No, sir. . . 

Q. During the period of time that they v1s1ted 
you and you visited them, bark and fort~, wh~t 
were your relationships? A. vVhy, the relat10nsh1p 40 
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was very friendly, and Mr. Horowitz had spoke to 
my wife about coming back and living with them 
again. 

By the Court : 

Q. In your presence? A. Yes,. sir. 

By Mr. Ward: 

Q. How often had he spoken of that? A. Sev-
eral tilnes. 

Q. And when did this first begin, that he asked 
that you come hack? ' A. Oh, about four or five· 
weeks after I had already moved into n1y new h01ne. 

Q. What did he say? A. Why, he said to n1y 
wife, "Sadie, we 1niss you. vV e 1niss the children. 
We n1iss Arthur, and we want you to come back, 
and if you do c01ne back, ." he says, "I will give you 
everything that I -o.wn when I die." 

Q. What did your wife say to that? A. My wife · 
spoke it over ·with 111e. She said to 1ne, "I-Iere we 
just opened a home, we never had a home of our 
own. I would rather stay here for a little while." 
"Well," I says, to her, "You may think it is all right 
to stay here. You know you love him." She says, . 
"Yes, I lo.ve the old folks, and I would like to go 
back with the1n." And we decided to go back with 
them. 

Q. What was said, if anything, by your wife to , 
~ir. Horowitz about going back? A. Well, she said, 
"Uncle Israel, we have got a hrn.ne now, which we 
never did since we are n1arried. We like our home, . 
we like our children, and we are a loving couple, 
and I don't see why I should really break up my 
h01ne again." Uncle Israel said, "Well, you know, 
Sadie, that we love you, practically all your life we-

I , 

19 
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loved y,ou as a child. Why not consider and co:11e 
back? A. After I die I will give you everything 
I own, when I die." 

Q. What did your wife finally say to this? A. 
She thouffht the n1atter over and consulted 1ne, and 
we-and 

0
she agreed upon going back to live with 

them. 
Q. When was it that your wife agreed or con-

sented to go back? A. Why, about five or six weeks 
after we had moved into our other home. 

Q. Where was it-withdraw that, if your Honor 
please. Did she tell anyone besides yourself that 
she had decided to go back- A. Yes. 

Q. --with her uncle? A. She did. 
Q. Or with Uncle Israel? A. She did, and at 

the time-
Q Who1n did she tell? 

Mr. Cohen: I don't see the materiality of 
anv conversation as to ·what she told others. 

Mr. Ward: That is just it, sir. I think 
we will prove it was the uncle hilnself to 
whon1 she announced it. 

'rhe Court: I will allow it. If it is not 
n1aterial we will strike it out. 

A. She told n1y sister, Mrs. Gertrude I-Ierman, 
about it. 

1 ? A Yes I believe she told Q. Anyone e se. . . 
Mrs. Maines. 

Q. I don't want to make any inquiry with refer-
ence to anyone except Mr. Horowitz. A. I see. 

Q. Do you know whether or not your wife told 
Mr. Horowitz that she would go back and live with 
them? A. I do. 

Q. When was it that she told him that? A. 
About seven or eight weeks after we had already 
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made arrange1nents on this condition of going back. 
, Q. What did she say? What was the conver ,sa-

tion had between Uncle Israel, or Mr. Horowitz, 
and your wife? 

By the Court: 
10 

Q. Were you present? A. Yes, sir. 
Q. You may answer. A. What my wife said to 

Mr. Horowitz and Aunt Ray was at my home at 
the time. She said that being that we have been 
living together so long and that you are not well 
and you need us, we certainly will come back to-
gether. 

Q:. What else? A. And live together as we did 
before. 

20 Q. What else, if anything? A. And Mr. Horo-
witz said to my wife, "All right, Sadie, under those 
conditions, ren1e1nber that I promise to give you 
everything, that when I die you will get everything 
that I possess." 

By Mr. Ward: 

Q. Was there anyone else present at the time? 
A. Why, on one occasion there was a sister of mine 

30 present. 
Q. Who is she? A. Mrs. Gertrude Herman. 
Q. When was that, if you reme1nber? A. The 

night that we had agreed to move back. 
Q. That was the night you agreed to n1ove back? 

A. Yes, sir. 
Q. Pursuant to the arrangement or the agree-

ment that you made, the understanding you had, 
did you go back? A. I don't quite understand you, 
Mr. Ward. 

40 Q. Aft.er you had this arrangement with Uncle 
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Israel did you go back to live with him? A. Why, 
I told Uncle Israel that I wanted to finish the 
month out or give the landlord notice to move out 
of his place, which I did. 

By the Court: 

Q. And then did you go back to your Uncle 
Israel? A. I moved back to Uncle Israel's house. 

By Mr. Ward: 

Q. When was that? A. 'rhat was March 1, 1923. 
Q. Where were they living at that time? A. 

They were living at 242 Van Houten Street. 
Q. When you first went back whereabouts did 

you live? A. vVhy, Uncle Israel asked me to, take 
the flat downstairs, and said that in time we will 
move down together as we always did. 

Q. Who would move down together? A. Uncle 
Israel and Aunt Ray. 

Q. Did they, as a matter of fact, come down? 
.A. Yes, sir, they moved. 

Q. When you were there? A. I was there and 
helped 1110.ve down their furniture. 

Q. And then for how long a period of time did 

10 

20 

you live downstairs together? A. I should judge 30 about a month or five weeks, and they asked to be 
111oved back upstairs again. 

Q. Did you do, so? A. Yes. 
Q. Did you go with the1n or not? ' A. I moved 

back upstairs with then1. 
Q. And this arrangement that you had with 

reference to bearing half of the expense of the 
house, was that kept by you? ' A. Yes, sir. 

Q. Now, for how long a period of time did that 
continue, Mr. Hirschberg? A. That continued 
until their death. 40 
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Q. When was that? A. About two years later. 
Q. From the tilne, or at the time you and your 

wife went back to live with l\!Ir. :Horowitz and his 
wife, what was the condition of their health? A. 
Their condition was not ,vell. They were both 
sickly people. 

Q. And do you know whether or not your wife 
did anything for then1 personally? A. Yes, sir. 

Q. What? A. In regards to taking care of theiJ 
special diets, washing of their personal clothingJ 
keeping house, cooking, and taking care of the 
table. 

Q. Who kept house in general there? A. My 
wife did. 

Q. Who , did the cooking? · A. My wife. 
Q .. Was there any housemaid? A. No, sir. 
Q. What was the condition of health of 1\1:rs .. 

Horowitz? A. She was sickly. 
Q. And Mr. Horowi t z? A. Also sickly. 
Q. Did they grow better at any period before 

their death? A. No, sir, they did not. 
(~. And for the last six n1onths prior to their 

death what was their condition? A. 'l'heir condi-
tion was very poor. Mrs. Horowitz was bed-ridden 
and Mr. Horowitz, towards the end, was also bed-
ridden .. 

Q. For how long a period of time was Mr. I-Ioro-
witz bed-ridden before his death? A. I should judge 
about five weeks. 

Q. And for how long a period of tin1e was Mrs. 
Horowitz bed-ridden before her death? A. About 
ten weeks. 

Q. They died within ,,·hat period of tin1e of eac.h 
other? A. Thirteen days apart. 

Q. vVas there any time ,vhen Mrs. Horowitz was 
taken away to a sanitariun1 in an endeavor to effect 
a cure? A. Yes, sir. 
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Q. When was that? A. In the summer before 
she died. 

Q1• Where was she taken? A. To Dr. Land's San-
itarium up in Morristown, New Jersey. 

Q. Do you know whether or not Mr. Horowitz 
ever visited her there? ' A. Yes. 

Q. For how long a period of time was she there? 
A. Yes, six weeks. 

Q. Who took him up there? A. I did. 
Q. After that Mrs. Horowitz returned to their 

home? · A. Yes, sir. 
Q. Was there any change in the conduct of the 

household from the tin1e that you went back to 
live there up to the time of their death? A. Well, 
we had our little spats now and then. 

Q. Well, aside from that. I n1ean with refer-
ence to one-half-or the dividing of the expenses 
of the household. A. That continued right to their 
death. 

Q. Do you recall any particular occasion or oc-
casions when :J\!Ir., Horowitz referred to this ar-
range1nent that he had with your wife? A. Yes, 
sir. 

Q. Now, give us any pa1·ticular occasions that 
you can recall. A. One occasion he can1e back from 
Morristown after making arrangements about 
bringing Mrs. Horowitz back from the sanitarium, 
I told ·uncle Israel that my wife was not getting 
along very well, because she is not-you ought to 
do something about, in order to get some help into 
the house. Uncle Israel says, "Now, Arthur, you 
know what we promised Sadie. Make the best of 
it and when I die," he says, "everything I have will 
go to her." 

Q. And that was a bout when? A. Oh, I should 
judge about three months before they died. 

Q. Now, was there any other occasion that you 
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recall, specific occasion, I mean? A. Why, about 
four months before that, there aros-e in the house-
I told Uncle Israel that Aunt Ray is not well and 
you are not well. "There is too much work for . 
my wife .. I think you ought to get help." He says, 
"Now, see that Sadie makes the best of it and does 

10 what she can; we love her as a child. We love her 
as parents. Do what you can to make her do what 
she can, and when I die," he says, "there is no ques-
tion that everything that I have got will go to 
you," that is, to my wife. 

Q. To your wife?' A. 'l'o n1y wife. He says, "You 
know what that means to the children and your-
self." 

Q. Is there any other occasion that you recall 
that anything was said about this agreement or 

20 arrangement between you, I mean between Uncle 
Israel Horowitz and your wife? A. Well, it arose 
again, that towards the end my wife was in a 
run do:wn condition, and I had the talk with hin1 to 
the effect that the best thing for her to do is to 
go away for a rest, and Uncle Israel said to me-

Q. Not quite so fast. I want all the jurors to 
understand what you say. A. Do you want me 
to start at the beginning? 

. Q. No. A. That Sadie is run down, really can't 
30 keep up the burden of carrying the house on her 

shoulders . And Uncle Israel said to me, "Now, don't 
1et that worry you; you know things will come to 
you and your wife ·when I die, everything that I 
have, and if you act the way yo~ have been acting," 
and so forth. "There is no question that I will give 
her everything that I own." I spoke to Uncle 
Israel that "My wife is run down." He says, "We 
will try and make the best of things," so we did. 

Q. Any other occasion when you discussed ma.t-
40 ters with your Uncle Israel? A. That would be all. 

25 
Arthu;r Hirschberg-Direct Examination. 

Q. 'fhat is all you recall? A. That is all. 
Q. What was his attitude towards your wife, 

Sadie? A. As a father would be to a child. 
Q. And this is your wife sitting here now, is it 

not (indicating) ? A. Yes, sir. 
Q. During the last few months, the last six 

1nonths, that you lived with Mr. and Mrs. Horowitz 10 
were you able to go out at all or take your wife 
out, at least? A. No, sir. 

Q. Why not? A. Because they were both bed-
ridden and somebody had to stay hon1e with them. 

. Q. And you stayed home with them, did you? A. 
Absolutely. 

Q. And this special diet that was prepared for 
each one of them, by whom was it served to them? 
A. By my wife. 

Q. During the last few weeks, I believe, there 20 
were trained nurses in your home?' A. Yes, sir. 

Q. Is that correct? A. Correct. 
Q. For how long a period of time was that? A. 

About five weeks. 
Q. And that continued up to the tinte of the 

death - A. Of the death. 
Q. - of both? A. Yes, sir. 
Q. Do you recall the Sunday night before the 

death of Mr. Horowitz? ' A. Yes, sir, I do . 
Q. And do you remember being present when 30 

there was any conversation had between you and 
the nurse who was attending hin1 at the time? A. 
Yes, sir. 

Q. Will you just tell us about that, please 1 A. 
r-rbe nurse called me into the room and said, "Mr. 
IIorowitz wants something to say to you." I 
walked into the room where Mr. Horowitz was bed-
ridden and I says to hin1, "What was it, Uncle 
Israel, you wanted"-

Q1. Was there anyone else with you there 1 A. My 40 
wife, myself and the nurse. 
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Q. I see. A. And he said to me, "Arthur," he 
says, "you know, the unforeseen will happen," and 
he says, "Now, re1ne1nber, everything that I have 
goes to your wife, Sadie." I said to Uncle Israel) 
"Uncle Israel, have you stipulated that into a 
will?" Uncle Israel said, "It will be taken care of. 

10 I want to see the lawyer." The next n1orning we 
called the lawyer. I have to go to business and 
nobody was in the roon1 at the time that the lawyer 
was in there, and that was the end. . He died the 
following night. 

Q. I see. Was there any other conversation after 
that, had between you and Mr. Horowitz? A. That 
,vaR the last conversation I had with him. 

Q. At that time his wife had already died, had 
she not? ' A. Yes, sir. 

20 Q. Now, was there anything else said on that 
Surniay night by your uncle, or by 1\iir. Horowitz,, 
rather'? A. I don't quite-

Q. With reference to your wife? A. No, not that 
I can recall. The only thing that he said was that 
everything I own will go to your wife, Sadie. 

Mr. Ward: I think it is admitted that nO' 
part of the will, so far as demand-

The Court: The pleading~ adn1it the de-
30' mand. 

:M::r. Ward; Yes, sir. Cross 0 exarnine. 

Cross Exan1ination by Mr. Cohn: 

Q. What was the name, or what is the name , of' 
the nurse that was present when you had this 
conversation with Mr. I-Iorowitz on the Sunday be--
fo1·e his death? A. Miss Spivak. 

Q-. What is her address? A. That I cannot say. 
40 Q. Is she in court? A. Yes, sir. 
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Q. Did you say that Mrs. I-Iorowitz was bed-rid-
den for five weeks before she died? A. Yes, sir. 

Q. And she also had a nurse for five weeks before 
she died; is that righ t ? A. Yes, sir. 

Q. How long was Mr. Horowitz bed-ridden before 
his death? A. About four weeks. 

Q. About four weeks? A. Yes, sir. 10 
Q. vV ould you say it was ten ·weeks, or did I mis-

understand you? A. About four weeks. 
Q. And did you have a nurse during the four 

weeks that he was bed-ridden? A. The nurse took 
ca re of him also, the san1e nurse. 

Q. 'rhere was a nurse who took care of both Mr. 
and :Mrs. I-Iorowitz during the weeks that they 
were bed-ridden? A. Yes, sir. 

Q. Now, how long did you know Mr. I-Iorowitz? 
A. Six years. 20 

Q. About six years? A. About six years. Can I 
cor1·,ect myself on that, please?' About five years. 

(l In what year did you n1eet him? A. 1919. 
Q. 1919? And you n1arried your wife, Sadie Ros-

enberg, on February 22, 1920? ' A. Yes, sir. 
Q. At that time what was your occupation? A. 

As ~hoe saleRman. 
Q. How much were you making a week? A. Fifty 

dollars a week. 
Q. Fifty dollars a week. And directly after your 30 

marriage you took up your home where? A. At 
242 Van Houten Street. 

Q. rrhat is, at the home-- A. At the home of 
Israel Horowitz. 

Q. -of Israel Horowitz? A. Yes. 
Q. ,vhat arrangement did you make at that time 

for Rharing the expenses or paying the rent, if any? ' 
A. \Ve were to share half, and I paid half rent. 

Q. I-low much rent did you · pay? A. Twenty-
five dollars a month. 40 
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Q. Did you pay twenty-five dollars a month from 
the very beginning? A. From the first month on. 

Q. And you paid one-half of the household ex-
? A ,: . pense;;i . . i es, sir. 

Q. Did you pay one-half for the light? A. Half 
for coal, gas and electricity. 

Q. For coal, gas and electricity? A. Yes. 
Q. And that continued for how long a period? 

A. About four years. 
Q. 1~.,our years? That brings us down to about 

1924, from 1920 to 1924? A. Somewhere around . 
that date. 

Q. You were still a salesn1an? A. Yes, sir. 
Q . . How much were you maldng then? A. The 

saine an1ount. 
Q. Yon moved from the home of Israel Horowitz 

when? A. About that date, four years, about. 
Q. Ji.,ix the date, won't you please? A. I just 

can't r em em her the date. 
Q. ,~nat month of 1924 or 1925? A. November. 
Q. ,vhen? A. November. 
Q. N oven1her, 1924 ?' A. Yes. 
Q:. I-low· 1nany children did you have at that 

time? A. T·wo children. 
Q. And what were their respective ages? A. One 

,vas three and the other was about a year and a 
half-no, pardon me---one was two and the other 
about nine months. That is what it was. 

Q. Did you ever go into any business on your 
own hook? A. Yes, sir. 

Q. What business? A. Shoe business. 
Q. When did you go into the shoe business? A. 

I just can't remember the date when it was. 

By the Court : 

Q. What year? A. I believe it was in 1923 or 
1924; I just don't remember. 
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By l\Ir. Cohn: 

Q. How long were-

By the Court: 

Q. V\7as it before November, 1924, when you 
moved away from the old folks A. Yes, sir, 
I was already in business. 

By Mr. Cohn: 

Q. How long were you in the shoe business? That 
may help you :fix the date. A. About eighteen 
months. 

Q,. About eighteen 1nonths i. Now, tell us about 
what month and year you went into the shoe busi-
ness? A. I just can't rem.en1ber the date, sir. 

Q. Well, now, who furnished the capital for your 
shoe business? A. Myself. 

Q. Fr01n whom did you get the money? A. From. 
whon1? 

Q. Yes. A. From my wife. 
Q. Oh! And how much did you get from your 

wife to go into the shoe business? A. Two thou-
sand dollars. 

Q. Yes. Do you know where your wife got it? 
A. Yes . . 

Q. vVhere? A. At the time of her marriage she 
was given a fifteen hundred dollar present. 

Q. Where did she get the ,other five hundred? A. 
Other presents that came in, and she had saved a 
few dollars of her own while living with Mr. and 
Mrs. Horowitz. 

Q. Did she eve1r work herself outside of the home 
,of Israel I-Iorowitz? A. No, 'Sir. 

Q. How long had she lived with Israel Horo-
witz ?1 A. F ·rom a child up. 
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Q. H•ow old was she when she went there? · A. 
I should judge about eight years old. 

Q. Eight years old, yes. And she never worked 
from the time that she was eight years of age un-
til the tilne that you 1narri.ed her, outside of the 
home of Israel l-Iorowitz? A. Not outside of the 

10 home. 
Q. Did she gio to school? A. Yes, sir. 
Q. And she was fed and clothed and n1aintained 

in school by Israel Horo,vitz? A. Yes. 
Q. And how old was she when you 1narried her? 

A. About twenty-five. 
Q. Twenty-five. You say she got a present from 

Israel I-Iorowitz of $1,500? A. $1,500. 
Q. Yes. Now, when you moved fr ,om the home of 

Israel Horowitz how 1nuch rent did you pay in your 
20 apartment in 31st Street? A. Forty-five dollars. 

30 
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Q. "\Vith Israel Horo,vitz you had been paying 
twenty-fiye? A. Yes, sir. 

Q. If.ow much money ,vere you 1naking a ·week at 
that time? A. Fifty dollars .. 

By the Court : 

Q-. You were in business then? A. I was in busi-
ness, drawing fifty dollars. a week. 

By :l\fr. Cohn : 

Q. Business was good at that tin1e, wasn't it? 
A. Yes, sir. 

Q. And it wa,si a real hardship for you to give up 
this ho1ne and n10ve back to the home of Israel 
J:-Ioro,vitz, wasn't it? A. It was, yes. 

Q. You say business was very good during that 
tinie? A. No. 

Q. N·ow, tell us the condition of the business 
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about March 1, 1923, ·when you_ claim this agree-
ment was made. Tell us the condition of your busi-
ness. A. The condition of business was fair. 

Q. Weren't you borrowing money? A. Which 
everv business man does . .., 

Q. I am asking you- A. Yes, I did. 

l\Ir. Cohn: I ask to have the answer 
stricken out. I am aisking him whether he 
was borrowing n1oney. 

The Court : He says, "Yes, every business 
man does." 

lVIr. Cohn: I ask that the latter part of 
it be stricken out as not responsive. 

The Court : The latter part is, "Yes, I 
did." 

10 

Mr. Cohn: But what every business man 20 
does I don't want to know. 

The Court : I will let it stand. 
1Ir. Ward : You don't want to know what 

every business n1an does. 
Mr. Cohn: I take an exception. 

Q. Did you borrow any 1noney from Israel Horo-
witz at that time? A. I did. 

(cl, In lVIarch? A. I don't re1nen1ber the date. 
Q. vVeren't you being sued at that time by credi-

? A ~T • tors. · . .1.~ o, sir. 
Q. Weren't there four or five suits pending 

against you or started against you between Mairch 
and August, 1923? 

Mr. vVard: I object to that, if your Honor 
please. There is no relevancy, materiality. 
It is not proper cross exainination. I don't 
know whether it is true or not, but he an-
swered he didn't borrow any money from Mr. 
Horowitz. 1 
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The Court : He said he did, didn't he? 
Mr. Cohn: He said he did. 
Mr. Ward: I beg your pardon, sir. But 

it doesn't n1ake ·any difference. vVe can't go 
into the merits of the suits. 

'l'he Court: It may bei that counsel has 
10 some object in mind that is. material. 

Mr. Gohn: Yes. The issue in this case, if 
your Honor please, is the probability or im-
probability of this alleged contract story. 

"_l1he Court : He has said that he bore half 
the expenses, and it may be material tO! show 
that he was not in a position to do that be-
cause of the pecuniary difficulties he might 
have been in at that time. I will allow it. 

20 By Mr. Cohn: 

Q:. As a matter of fact, weren't , you petitioned 
int10 bankruptcy in July or August, 1923? 

l\tlr. Ward: I object to that, if your Honor 
please. It is absolutely collateral, not 
proper cross exam.ination. 

The Court: I allow it. It may have some 
materiality. You have an exception. 

30 Mr. '\Vard : Exception. 

40 

By the Court : 

Q .. What is your answer? ' A. Yes sir. 

By Mr. Cohn: 

Q. You bo~ro1wed money-wasn't a suit started 
against you in April about April 3, 1923, by Laz-
arus Fried and Sons, Incorporated, for $76.60? 
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Mr. Ward: I object to that, if your 
Honor please. It is irre1evant. 

The Court: Well, I don't know that it has 
very 1nuch, but it maY'. have ·some materiality, 
and, as I have pointed out, it may have some 
materiality with respect to his credibility as 
to whether or not he did at the time that he 
said pay half of the expenses of the house. 

Mr. Cohn: I want to show, if your 
Honor-

The Court : He has testified that he paid 
part of the living expenses, he paid half of 
everything. Now, if it is not material for 
any other reason it might be, and probably 
is, to drs:credit his staten1ent to that effect. 
The mere fact that he was. sued, the mere 
fact that he went through bankruptcy does 
not, of course, in itself disprove his state-
ment that he did pay half •of the living ex-
penses. People that are being sued still have 
to pay the butcher and eat sometimes. I 
think I will allow it. 

Mr. Ward: Exception. 

Q. Were you sued in May, 1923, by Rice and 
Hutchins? 

( Quesition repeated by the stenographer.) 

A. Yes, sir. 
Q. Wasn't a suit started against you in May, 

1923, by Rice and Hutchins for about five hundred 
dollars? 
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Mr. "\Vard: Now, I object to that, if the 
court please. There might have been all 
sorts of merits to a defense--

The Court: Certainly, certainly. 40 
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Mr. vVard : -and the mere starting of a 
suit-

The Court : This is long before he left the 
housie of the old folks, anyway. 

l\iir. \Vard: Yes, sir. 
The Court: But I will allow it. It may 

be material. But don't cover the record with 
a lot of things that arei not of any mate~ 
riality. · 

l\Ir. vVard: Exception. 

By lVIr. Cohn~ 

Q.. vVas a suit started against you in June of 
1923 for about $211? A. It is possible. I don't 
remember. 

Q. And these suits crystallized into judgments . 
against you? A. No, sir. 

Q. Did any of them? ' A. Never had a judgn1ent 
against 1ne. 

Q. Do you n1ean to say that the suit of the Hood 
Rubber Products Company against A1·thur Hil-sch-
berg for $211, that judgment was not obtained 
against you? · A. Not that I know of. 

Q. Was a suit started a&minst vou in Au rust ...., .; b , . 

1925, or 1923, by R. ] 1
• Goodrich Co1npany, against 

Arthur Hirschberg, fo1· $308.50? A. I can 't remem-
ber that. 

Q,. vVhen were you petitioned into bankruptcy? · 
A. I don 't quite 1·en1en1ber the date. 

Q. Was it in 1923? A. I don't re111ember. 
Q. When was this agreement with Israel I-Ioro-

·witz n1ade, or when do you claim it was n1ade? A. 
Well, I don't ren1en1ber the exact date. Put that 
to 1ne again. 

Q. What month and what yea ,r, please?. 
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By the Court : 

Q. When was the arrange1nent made with Mr. 
Horowitz that he ·was going to give his n10ney to 
your wife? A. That is after we had n1oved out. 

Q. When did you move out? A. 1922, I believe 
it was ·. 

Q. Didn't you say that you 111oved out on the 
1st of Novem.ber, 1924, and moved back the 1st: of 
March, 1923? A. No, 1922. Back in 1923. 

Q. 1922, and n1oved back Marc!\ 1, 1923; is that 
rig·ht ?' A. 1923, your Honor. 

Q .. Now, when was it, if you know, that the ar-
rangen1ent was 1nade? A. Why, during November 
and March, the time I had moved back, the arrange-
ment ··was 1nade that V{e move back. 

Q. How long after you 111oved away from hin1? 
A. About six weeks. 

Q. That "':vould bring it in December, wouldn't 
it, of 1922? A. I believe it would. 

By J\'Ir. Cohn: 

Q. Do you know whether 1\1:r. H,orowitz had a 
stroke away back in 1917? A. I do. 

Q. You know that he did have a stroke? A. I 
do know he had a stroke. 

The Court: What? ' 
l\Ir. Cohn: He had a stroke in 1917. 
'!1he Court: All right. 

Q. Now, what was the difference in the work 
done ,or in the life after you and your wife re-
turned to the hon1e of Israel Horowitz from what 
it was before? ' A. I don't quite understand you. 

( Question 1read by the stenographer.) 
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A. Why, it wasn't; any different up to the present 
time and we moved back until they got real sick. 

Q:. When did they get real sick? _ A. The exact 
tilne I couldn 't ren1ember. 

Q. Wasn 't it five or six or four or five weeks be-
fore they died? A. No, much before that. 

10 Q. HffW much before that? A. About a year or 
so before that. 

Q. Well, wa;sn't Is 1rael Horowitz out every day 
of his life, until a few weeks before he died? A. 
Till about six weeks before he died. 

Q. Six weeks'? A. Six nwnths. Pardon me. 
Q. Six months? A. About six nwnths. 
Q.. vVas he confined to his home for six months 

previous to his death'? A. Not entirely that six 
1nonths, no. 

20 Q. Well, for how n1any m.onths 1 or how many 
weeks prior to his death was Israel Horowitz con-
fined to his ho1ne? A. I should say about eight 
weeks :. 

Q,. In . other words, until eight weeks before his 
death he was out almost daily? A. Walking·, yes. 

Q. Yes. Didn't lVIr. Horowitz bring your meals 
to your place of busjness almost daily? A. No, 
sir. 

Q. Did he ever do it'? A. Once or twice. 
30 Q:. And did you or your ·wife ever go out to the 

movies of an evening? A. Probably once or twice 
a year. 

Q. Who took care of the babies then? A. The 
babies were asleep. 

Q. Mr. and 1\!Irs. Horowitz were home? A. Mrs. 
Horowitz's sister ,vas there at the time we went 
out. 

Q. But in the couple of years you ··went to the 
movies a couple of tilnes, and then the babies were 

4.0 taken care of by Mr. Horowitz's sister? A. No, 
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Mrs. Horowitz's sister was there several evenings 
when my wife and n1yself went out to the movies. 

Qi. Under ·what nam e;,_'as your wife married? A. 
Miss Rosenberg. 

Q. Oh, Sadie Rosenberg? A. Yes. 
Q,. Not Sadie Horowitz? A. No, sir. 
(J:. Now, when you went back, moved back, you 10 

paid twenty-five dollars toward the rent expenses 
in the place of the forty-five dollars that you had 
been paying on 31st Street; is that right? A. 
That is right. 

Q.. And you continued to pay twenty-five dollars 
instead of forty-five dollars until the date of Mr. 
Horowitz's death? A. Yes, sir. 

Q .. Of course, when you lived on 31st Street you 
Paid all the household expenses'? A. I did. 

a 20 Q:. Now, didn't Mrs. Horowitz go ont until 
fe,v months before ha· death? A. No, :-3ir .. 

Q. Where was she confined? A. She was con-
fined at home for almost a year before she died. 

Q. I thought you Fiaid that she went to the hos-
pital or sanitarium in Morristown? A. Pardon me, 
yonr Honor, can I explain this? 

The Court: You may answer the ques-
tion. 

The Witnes~ : All right, sir. 

By the Court : 

Q.. The question is·, I thought you said that she 
·went to the 1\:1orristown Sanitarium? I suppose 
that is a question. A. She was carried out of the 
house to be taken to the Morristown Sanitarium. 

By Mr. Cohn: 

30 

Q. Who carried her out of the house? A. I and . 40 
the ambulance driver. 
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Q,. The ambulance driver and you carried her 
out of t·he house? A. On a stretcher. 

(,J. And did you carry her to Morrh;town, too? 
A. ·we put her in the ambulance and took her to 
Morristown. 

10 By the Court : . 

20 

30 

40 

Q. Did you go along? A. Yes:.. 

By Mr. Cohn: 

Q:. Who took care of her in the sanitarium? 

The Court : If you kno-w. 

Q. If you know. A. I don't quite understand . 

By the Court 

Q. Who took care of her in the sanitarium, if 
yon know? A. vVhy, I assume the doctors. 

Q. You don't kno-w? A. , No, sir .. 

By Mr. Cohn~ 

Q. Your wife did not take care of her 1n the 
sanitarium iu Mo.rristuwn? A. No, sir. 

Q. What was the answer? 

The Court: No, sir. 

A. No,. sir. 
Q. During the i-ieveral yea.rs. that you lived at 

the Horowitz home didn't Mrs. Horowitz ever do 
any cooking? A. ·vvhy, at first, she did when she 
was able to. 

Q.. You say you had little spats there? A. Now 
and then, yes. 
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Q. With the Horowitzes? A. vVith the Horo-
witzes. 

Q. Now, do you know whether there are any 
next of kin of Mr. l-Iorowitz? 

Mr. Ward: I object to that. 

A. I don't. 

Mr. Cohn: I will withdraw the question, 
then. 

The Court : He said he doesn 't know. 

Q·. Now, tell us the daily mode of life in this 
Horowitz home during the tin1e that you lived 
there ·what your wife reallv did. A. Wb.y, she did 

' u 

the housework, she did the cooking, took care of 

10 

the home, took care of the furnace while I wasn't 20 
at h0111e, did the -vi:ashing and so on and so forth. 

Q. Did the Horowitzes ever take in a washing 
won1an? A. They took a house cleaner once a 
week. 

Q. Oh, a house cleaner once a week? Did they 
ever take in a washer-woman? A. No, sir. 

Q·. Who did the washing? A. Most of the wash-
ing was done by my wife. 

Q. Oh, most? A. Yes. 
Q. Did Mrs. Horowitz do any washing? A. Not 30 

towards the end she didn't. 
Q. But towards the beginning? A. During the 

first year or so, yes. 
q. Then, your wife did not do all of the work? 

A. She did all of the work outside of a little 
washing. 

By the Court : 

Q:. And a little cooking? A. All of the cooking. 40 
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Q. No, at the beginning, you said, 1\1rs. Horo-
witz did some of the cooking, didn't yon, when you 
first went to live there? A. My wife used to cook 
for th e1n before she was married. 

Q. Didn't you say that lVIrs. Horowitz did some 
of the cooking in the early days? A. In the early 
days, yes. 

By Mr. Cohn: 

Q. And then took in a house cleaning woman 
once a week, didn't they? A. Once a week, or may-
be once in two weeks. That I just can 't remem-
ber, whether it was every week or not. 

Q. Now, tell us the first conversation t.hat Israel 
Horowitz had with you in reference to this alleged 
understanding or agreement. Tell us the date of 
it and what was said. A. I don't quite under-
stand you, Counse1lor. 

( Question read by the stenographer.) 
The Witness: The exact date I cannot 

remember. 

Q .. Give us the month and the year. A. It was 
around, perhaps, in Dece1nber. 

Q. What year? A. In the year 1922, I believe. 
Q. What was said and who were present? A. 

Why, Mr. !Iorowitz said to n1y wife while I was 
present-

Q. Where was this? A. At my home. 
Q. At his home? A. At n1y home. 
Q:. At your home. A. He said, "Sadie, we miss 

you." 
Q. This is in 1922? A. I believe it was. I am 

not sure of the date, sir. 
Q!. Weren't you living with Israel Horowitz, in 

the same apartment, in 1922? 
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Mr. Ward : One moment. You have asked 
for the conversation, unless you withdraw 
that question I think the witness should be 
permitted to continue. 

Mr. Cohn: I think the witness answered 
the question. I will let him amplify it just 
as soon as I find out where and when. 10 

The Court : He answered that. In his 
own home. 

Q. Where was your home? 

1\ir. Ward : He was asked to state what 
was said, sir, and he was then interrupted 
by counsel. 

Mr. Cohn: I withdraw that question. 

Q,. Where was this home where this conversation 
took place? A. 31st Street, Paterson, New Jersey. 

Q. And this was in 1922? A. I can't just re-
n1e111ber the exact year it was. 

Q·. Now, who were present? A. My wife, my sis-
ter, and myself. 

Q.. What was said? A. Uncle Israel ·said, "Sadie, 
you know we like you as a child; we raised you as 
a child. You love us as parents, and you lived with 

20 

us so 1nany years, and we want you to move back 
with us. If- you do n1ove back, after I die every- 30 
thing that I have will go to you." 

Q. Was that the entire conversation? A. Well, 
I can't remen1ber every word for word that was 
in that conversation, sir. · 

Q. And what did your wife say in reply? A. My 
wife says, "Uncle Israel, you know we just opened 
our home and we like our home, we are satisfied, 
but I will talk it over with Arthur," which she did. 

Qi. And that is all she said to him at that time? 
A. Bhe would think it over. 40 
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Q. Now, when was the next time that you spoke 
together about it? I mean you or your wife and 
l\ir. Horowitz. A. The next time he can1e up to 
the house. 

Q. ,vhen was that? A. I believe it was the fol-
lowing week. 

10 Q. What was said then and there? A. My wife 
and I had diS'cussed the rnatter and ·we decided to 
go back and live with hiln, and when we told Mr. 
H~orowitz that we would go back and live with him,. 
we had decided to, Mr. Horo-witz says, "I am mighty 
glad, because we miss you and we miss the chil-
dren, and as I say, when I die everything that I 
have will go to you,'' that is, to my wife. 

Q. The only other person who was present ·was 
your sister, a l\1rs. I-Ierman '? A. Yes. 

20 Q. Was ·she present the : second time at the- A. 

40 

She was present every Sunday afternoon at my 
home. She kept my wife company every Sunday 
afternoon at h01ne. 

Q .. "\i\Tas s-he present during the second conversa-
tions? A. During the conversation, yes, sir. 

Q. How n1any rooms were there in', the apartment 
on 31st Street? A. ],ive. 

Q. Ho"\v many rooms were there in the Horowitz · 
apartment? A. Five. 

J\Ir. Cohn: That is all. 

GRACE SPIVAK , sworn. 

Direct Exan1ination by Mr. Ward: 

Q. What is your occupation or profession? A-
I a1n a graduate nurse. 

Q. Sit down, please. And you reside where? ' 
I reside at 445 East 26th Street. 
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The Court: A little louder. 

Q. Did you know Mr. and Mrs. Horowitz in their 
lifetimes? A. I did. 

Mr. Cohn : Will you please speak a little 
louder, Miss Spivak? 

The Witness: I will try to. 

Q. Did you attend them? A. I took care of Mrs. 
Horowitz at first. I was called on the case when 
she was in the hospital. 

Q. I see. And when was that? Do you recall? 
A. That was in October of 1925. 

Q. For how long a period of time were you on 
the case? A. Well, I should judge I was on about 
six weeks. 

Q. During that ti1ne did you ever have any con-
versation with Mr. Horowitz? A. Well, I had con-
versation with both patients, as a nurse usually 
does; when you are with a pati~nt they talk to 
you. 

Q. Did you ever have any conversation with Mr. 
Rorowitz with reference to Sadie Hirschberg? A. 
Well, Mr. Horowitz would speak in general of their 
ho1ne life to me, and he often spoke of Sadie to n1e 
as their daughter. I have always known Sadie 
to be their daughter, and then I later learned she 
was only an adopted daughter, and they told me 
about her. 

Mr. Cohn: I object to that as a conclu-
sion, being an adopted daughter. 

The Court: It doesn't do any harm. 
Mr. Cohn: No. 
The Court: It is only her thought. She 
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adopted daughter; that is all it amounts t~ 
Mr. Cohn: No objection. 
The Court: -as I understand it. 

Q. Did you ever have any conversation with Mr. 
Horowitz with reference to Mrs. Hirschberg? A. 
J\i!r. Horowitz-

Mr. Cohn: Now, the answer to that is yes 
or no. 

By the Court : 

Q. Yes or no. A. Oh, yes, I did. 

Mr. Ward: I contend, sir, counsel can-
not interrupt the witness in that way. He 
can ask that the answer be stricken out 
after. 

Mr. Cohn: I can make my objection. 
Mr. Ward : And there again counsel is 

wrong, because that is not a proper objec-
tion. 

The Court: I took it he was objecting to 
the witness's answering because of its not 
being responsive. 

Mr. Cohn: And volunteering information 
that Mr. Ward would like. 

The Court: She said she had such a con-
versation. 

By Mr. Wa1·d: 

Q. How n1any times did you have conversations 
with Mr. Horowitz? 

The Court: About that subject, I suppose 
40 you mean? 
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A. Various times. Various times. I don't just 
remember the number of times, but he would al-
ways speak of her to me as his daughter and how 
wonderful she was to the1n. That is all I can't 
just say how many times. I don't make any nota-
tion of those things. 

Q. Now, you say you were on the case how long? 
A. I was on the case about six weeks. First I 
took care of Mrs. Horowitz, then I took both 
patients. 

Q. And how long we.re you on the cases at home? ' 
About? ' A. About a week at the hospital. 

Q. That would be about fl ve weeks at home; is 
that correct? A. Oh, about. 

Q. How long after you began taking care of the 
cases at home, both cases, did you have any talk 
with Mr. Horowitz, if you can remember about how 
long? A. I don't remen1ber, not just how long it 
was. In the evenings he would sit and talk with 
me and we would try and make the evenings pass, 
and he would speak of his daughter Sadie to me 
and of his home life and of past times, as a patient 
does to a nurse. 

By the Court: 

Q. How old a man was he '?• A. Oh, he was about 
seventy. I can't remember just how old he was. 

Q. An old man? A. Quite old, yes. Quite old. 

By Mr. Ward: 

Q,. How old was she, Mrs. Horowitz? A. She 
was about sixty- nine, I think, if I am not mistaken. 

Q. She was quite old, also? A. Yes, she was 
quite old; both were. 
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Q. And you did the nursing? A. (No, audible 
answer.) 40 
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Q. Who did the housekeeping? A. Mrs. Hirsch-
berg. 

Q. What was Mr. Horowitz's attitude with rela-
tion to Mrs. Hirschberg:? A. As a father to a 
daughter. 

10 The Court: That isn't always the same. 

20 

The Witness : No. Very friendly and 
adoring. 

Q. As a good father toward a good daughter? 
A. That is the idea; as my father is to n1e. 

Q. What was the attitude of Mrs. Horowitz. 
towards Mrs. Hirschberg? A. As a 1nother to a 
daughter, very friendly. 

Q. Now, do you recall any specific conversation 
that you had with Mr. Horowitz about his daugh-
ter, Sadie, and about anything in particular? A. 
Well, after the folks went to sleep I would sit-

Mr. Oohn : If your Honor please, the 
question was whether she recalls any con-
versation. That is either yes or no, whether-
she recalls. I don't want a speech. 

Q. I assume that you do? A. I do. 
Q. I don't assume that you are intending to ; 30 n1ake any speech before this jury, are you? A. No,. 

SU. 

By the Court : 

Q. The answer is, "I do"? A. Yes. 

By Mr. Ward: 

Q. Now that we have it that you do remember, . 
40 ·will you tell us when the first conversation took 

47 
Grace Spival<r-Direct Examination. 

place, about anything specific? A. I don't just re-
n1e1nber the dates or how long after I was there-
a week or so after. He spoke to me about the-
about Sadie and about ho-,v good she had been to 
them and all she had done for them, and he said 
he hoped that- . 

Mr. Cohn: I ask that that all be stricken 
out. 

The Court: I will let it stand. 

Q. What else did he say? A. He said-

Mr. Cohn: Now, if your Honor please, I 
object to this question as being incompetent, 
for the smne reason that I raised at the 
beginning of the case, that if there is to be 
any testimony of any conversation relating 
to an agreement for the transfer or the gj_v-
ing of real estate and personal property at 
this man's death, that it is inco111petent. 

The Court : I will allow it for the same 
reason I allowed the other, and grant you 
an exception. 

Mr. Cohn : I take an exception. 

By the Court : 

Q. What else did he say? 

Mr. Cohn: My reason being the Statute 
of Frauds. 

The Court: Certainly. 

A. What do you want to know? 
Q. What els.e did he say to you? A. He told me 

how good Sadie had been to them. 
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Q. Yes, you told us that. A. And that he had 40 
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promised her all he had at the time of his death. 
He told me that in the matter of conversation. 

Q. How many tiines did he tell vou that if 111ore 
., ' than once? A. I don 't reme111ber. 

Q. Did he tell you that more than once? A. He 
did. 

10 Q. Did he tell you whether ,or not he was going 
to carry out that arrangement? A. He did. 

Q. What did he say to you about that? A. 
Well, the night before he died he asked to see Sadie 

' and I told Sadie's husband to please call her, and 
he did. He called her in the room and he started 
to speak to her about the inevitable and that he. was 
going to die and that he wanted her to know that 
she wasi t,o have eYerything he had. 

Q. Who else was there, besides you and Mrs. 
20 Hirschberg, at that tiine? A. And Mr. Hirschberg. 

Q. All right. What else did he say at that time? 
A. At that time he said, "I pron1ised you every-
thing I have", and he said, "I want you to be good 
to your sister." 

Q. Anything else? A. Well, they talked on. 
Sadie didn't want him to speak of dying, but he 
said it was inevitable and it was best to be under-
stood, and that he wanted to see his lawyer in the 
1norning. 

30 Q. Did he mention the lawyer's name? A. Yes. 

40 

Q. Did the lawyer come? A. He came as I was 
going off duty. 

Q. The next morning? A. 'l,he next n1orning. 

The Court: Proceed. 
lVIr. Cohn: I ask to have stricken out all 

this testimony as being declarations of testa-
mentary intention. 

The Court : I will let it stand, for the 
moment, anyhow. 

49 . 
Grace S piva,k--Direct : E xamina,tion. 

By Mr. Ward: 

Q. Was that the last conversation you had with 
him about Sadie? 

The Court: The only purpose of the testi-
mony is with respect to the contract; that 10 
is the only reason I am allowing it. 

Mr. Ward : She distinctly said that he 
stated, "I promised you." That is the im-
port of the evidence. 

The Court : I understand. 

Q. Was there anything said by Mr. Horowitz 
after that, later on? 

The Court: In that connection, I suppose 
• you mean~ 

Mr. Ward: Pardon me? 
The Court: In that connection? 
Mr. Ward: Yes. 

A. He had told me about how he had-

J3y the Court~ 

20 

Q. After that. Later on. Was that the last he 
ever mentioned that subject to you? A. Well, it 30 
was that night, after they had gone to bed I spoke 
with him again. 

By Mr. Ward: 

Q. What did he say? A. He said he wanted to 
make-Oh, will by Sadie, because Sadie had been 
so good to him. He said, "I promised her if she 
caine back to live with me I would give her every-
thing.'' 40 



10 

20 

30 

40 

50 
Grace Spivak-Cross Examination. 

Q. Was that all that was said at that time? A. 
And other things we spoke of in general, about 
how-how he considered her as a daughter. 

By the Court : 

Q .. Miss Spivak, Mrs. Horowitz had died then,. 
had she not? A. Yes, your Honor. 

By Mr. Ward~ 

Q. Now, how soon after that did Mr. Horo"'vitz 
die? A. Thirteen days after Mrs. Horowitz .. 

By the Court : 

Q. But how long after that ,conversation? A. r 
beg your pardon. I beg your pardon. He died-
this was Sunday night, and he dies Tuesday morn-
ing, three a. n1. 

By Mr. Ward: 

Q .. And between the Saturday night and Tuesday 
n1orning did you have a further talk with him about 
Sadie Hirschberg? A. He had a turn for the worse. 

Q. I see. And nothing further was said? A. 
Nothing further was s.aid. 

Mr. Ward : Cross examine. , 

Cross Exan1ination by Mr. Cohn : 

Q. How long had you known Mr. Horowitz? A. 
I lived on the same street. I don't know just how 
long. 

Q. About how long? A. Oh, I should judge about 
twelve years. 
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Q. Twelve years. I suppose you have known 
Sadie Hirschberg about twelve years or mo,re? A. 
About that. 

Q. And did Mr. Horowitz use the word inevitable 
that you have used a couple of timP.s? A. He did. 

Q. Was Mr. Horowitz an ed'ncated nian ?' A. He 
spoke well. 

Q. Do you know whether or not be could write 
English? A. Well, I don't know. 

Q. And he used the word inevitable? A. He did. 
Q. Did you live near Mr. Horowitz? A. We lived 

about a block above. 
Q. You have discussed this case with Sadie 

Hirschberg, haven't you? A .. In what manner? 
When? 

By the Court : 

Q. At any time. A. Oh. 

By Mr. Cohn: 

Q. I mean, you have talked about this claim with 
Sadie Hirschberg several times, haven't you? A. 
Yes. 

Q. And you say that Mr. Horowitz told you that 

10 

20 

he had pr01nised to give all his property to Sadie 
30 Hirschberg? A. I didn't say property. I-le said 

he promised to give Sadie all. 
Q. Promised to give Sadie all. All of what? A. 

All of his belongings. 
Q. All of his belongings. And how n1any tin1es 

did he say that to you? A. I don't recall just how 
n1any times. I-le said it on different occasions. 

Q. And you were there five or six weeks? A. 
About that. 

Q. Well, was he very skk during the entire five 
or six weeks, or was it only during the last few 40 



10 

'20 

30 

40 

52 
Gr,ace Spivak -· Gross Examination. 

days? A. During the last few days. Before his 
death he got so that he didn't speak hardly at all. 

Q. I-Iow many tin1es did he mention to you about 
this promise to Sadie ·? A. Different occasions he 
spoke. 

Q. On how many different occasions? A. I can't 
recall. 

Q,. What other private matters did he discuss 
with you? A. About their hon1e life, about his life, 
about himself. 

Q. Did he speak to you about his brothers and 
sisters? A. He told n1e he had brothers. 

Q. Did he tell ·you how n1any brothers and sisters 
he had? A. I-le did. 

Q. Did he tell you anything about the circum-
stances of his brothers and sisters? A. Nothing in 
particular. 

Q. Nothing in particular. Well, did he tell you 
anything in general about the circun1stances of his -
brothers and sisters? A. Well, some things, he did. 

Q1
• What did he tell you? A. He spoke of his 

brothers and of his sisters and of their : homes, their 
fan1ilies, a general .conversation. 

Q. Did he tell you that any of them were in poor 
circumstances? A. No. 

Q. What did he tell you about them? A. He told 
1ne about where they lived and how many different 
children; there were quite a few, I don't just re-
1nem ber which was which. 

Q. Did he say he was on good terms with his 
brothers and sisters? A. I believe he did. 

Q. He was on friendly terms with his brothers 
and sisters. Do you know the relationship between 
Sadie Hirschberg and Israel Horowitz? A. I don't 
get you. 

Q. Just tell us what the relationship is between 
Sadie and the late Israel Horowitz. A. They con-
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:sidered her a daughter. They spoke of her as their 
daughter. 

Q. I didn't ask you what he considered. I asked 
you whether you knew what relationship Sadie-

Mr. Ward: Will you please stand back, 
Mr. Cohn, so I can see the witness? 

A. I always-
Q .. I asked you whether he told you as to the re-

lationship that existed between them. A. He told 
me that she was a cousin. 

Q. Do you know whether or not she was? A. He 
took her in as his daughter; she was a cousin of his, 
because I asked him where he got his adopted 
daughter at the tin1e, because I thought she was his 
daughter. 

Q. Djd he tell you whether she was a tbird or .a 
four th ,cousin '? A. I believe he 1nentioned. 

By the Court ': 

Q.. What did he mention ·? A. 'That-I :don't re-
member whether it was the third or fourth. He 
'Said she was a cousin, but just how illstant I don't 
l'emember. 

By Mr. Cohn~ 

Q. And he spoke to you about the will he had 
made or a will he was _going to make? A. He re-
~uested to see the lawyer .; that was all I know. 

Q,. Did he tell you about the will that he had 
made? ' A. No, he didn't. 

Q .. Did he tell you about any of the charitable 
bequests that he had made in his will? A. No, he 
didn't. 

Q. All that he told you was about this promise 
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to Sadie, but he made no mention about bequests 
to different institutions, did he? A. He didn't say 
anything. 

Q:. Do you know or did he mention the fact that 
he belonged to different institutions,. charitable in-
stitutions? 

Mr. Ward: I object to that as irrelevant. 
l\iir. Cohn: I will leave out the word 

charitable. 
Mr. Ward: I object to it as irrelevant. 
The Court : I will allow it. 
Mr. Ward: The conversation, ,of course,. 

to which this witness's attention is directed 
was with reference to his-

Mr. Cohn: It is cross exarni:uation-credi-
bility. 

The Court: As to her credibility, of 
course. We may be here a long tin1e if she 
tells all that he told her in those weeks, so, 
don't go too far. 

Mr. Cohn: No, I will just ask the ques-
tion and then I will nou proceed any further. 

The Court : You n1ay answer. 

A. What was the question. 

By the Court : 

Q.. Did he tell you about any institutions that he· 
was a n1en1b.er of? A. Yes, I believe he belonged 
to the hospjtal, ~ind I don't know whether the 
temple. He spoke of things-

By Mr. Cohn: , 

Q. Did he 1nention anything about the He brew 
Free School? A. He · did. 
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Q. Did he mention to you whether he left them 
any money? A. He did not. 

l\fr. Ward: Don't answer, please, until I 
object. 

The Court : She already answered that, 
however, by saying he had mentioned no be- 10 
quests or charitable ideas that he might have 
had. 

Mr. Cohn: That is all. 

JOSEPHINE MAINES, S"\vorn. 

Direct Examination by Mr. Ward: 

Q. Where do you live, Mrs. J\'Iaines? A. 246 Van 
Houten Street. 

Q. Did you know Mr. Horowitz in his lifetime? 
A. Just ten n1onths. 

Q. Ten months before he died? A. Yes. 

The Court : A little louder, so the jury 
can hear you, please. 

The Witness : All rigJ}.t. 

Q. Did you ever have any conversations or talks 
with him? A. I did. 

Q. About how soon after you first met him or 
kne"\v hi111 did you have your first conversation with 
him? A. One month. 

Q. And after that did you ever have any con-
versation with him about his daughter, or his foster 
daughter? A. Most every week. 

Q. I see. What was said upon those occasions 
by Mr. Horowitz? 
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Mr. Cohn: If your Honor please, I enter 
the san1e objection as to any conversations 
as to a promise to give real estate, as being 
incompetent under the statute of frauds. 

The Court : I will allow it and grant you 
an exception to all of this line of testimony. 

A. The question, please? 

By the Court : 
I 

Q. What did he say to you about Mrs. Hirsch-
berg? Isn't that the question? · A. Must I tell how 
it led up to that? 

Q. No, no. Just what did he say? 

Mr. Ward: May I-
The Court: Let me ask a question, first. 

Q. Did you live near him? · A. Next door. 
Q. And that is ho"\v you came to know him, be-

cause you were a next-door neighbor? A. Yes, I 
was a new neighbor and so, of course, he got in-
terested in me~nd asked me questions which made 
me, in turn, ask him. 

Q. And you got quite friendly with him, did 
you? A. I did. 

30 Q. Where would you see him, Mrs. Maines? A. 

40 

Every time I went in the yard to hang out clothPs 
he would be in the yard with the children, and then 
he would come over to the fence and talk to me 
a bout the house I lived in. 

Q. So that this conversation was over the fl'n<·e, 
mostly, and that brought up the question? · 

By l\!Ir. Ward : 

Q. Under the clotheslines? A. Ye~. 
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Q. Now, do you recall any tin1e after he had 
asked you these certain questions to which you 
have referred, when you asked him any questions 
as a result of the questions that he had asked you? 
A. Yes, I asked him. He kept asking me what I 
was going to do 1¥ith all the money I made in that 
house, and then I, in turn, asked him what he was 10 
going to do with his, and then he told me. 

Q. Now, what did he say? A. He said to me, 
"What are you going to do with all your money 
when you die? There is no f an1ily. What are you 
going to do?" I said, "What are you going to do 
with yours?" And he put his hands out and said, 
~'Oh, my Sadie! Oh, my Sadie! She is all what I 
have got. I promised her if she came back I give 
her what I have got." 

Q. Now, did he say that to you more than once, 20 
Mrs. Maines? A. Yes, sir, twice. 

Q. I beg your pardon? A. Just twice. 
Q. Twice? A. Yes. 
Q. And the first occasion was about a month 

after you n1oved there? A. Just a month afer I 
moved there. 

Q. And when was the second occasion? A. 
Well, probably about the following week, because 
he talked to me every tin1e I came1 out in the yard. 

Q. What occurred on that second occasion that 30 
led up to his saying this? ' A. He told me the con-
versation of her moving away. 

Q. Will you tell us about that, what he said, 
please? A. He told n1e---he asked me about chil-
dren, did his children annoy n1e and I said no, 
they didn't annoy me. And then he told me. 

Mr. Cohn: Your Honor, I object to these 
conversations as hearsay. 

The Court : There isn't any hearsay about 
what the n1an told her. 40 
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Mr. Cohn : These are not admissions or 
disclosures against interest. They are 
simply declarations of testamentary inten-
tion, and I ask to have it stricken out on 
that ground. 

The Court: I don't think there is any-
thing in that. I will allow it. You 1nay 
have an exception. 

Mr. Cohn : Exception. 

By the Court: 

Q. What did he say about children? Did the 
children annoy you, and you said no? A. I said 
no, and he said they did at first, but when they 
were away they n1issed then1 terribly, and he went. 
and asked Sadie to come back, and that if she did 
he promised to give her all he had for c0111ing, that 
she was a faithful daughter to him, and all they 
had done. 

By Mr. Ward: . 

Q. Were you perfectly friendly with him at the 
ti111e of his last illness? A. Perfectly friendly ;, 
never visited in the homes or anything :. 

Q. You never visited him at hon1e? A. Never 
visited the home. 

Q. I don't suppose you do know who did the 
housework at his home'? A. No, outside of seeing-
Sadie through the windows as I did mine. 

By the Court :. 

Q_. You knew Mrs. I-Iirschberg, didn't you? A_ 
Yes. Pardon nm for saying Sadie; I knew Mrs .. 
1-Iirschberg .. 
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By 1\!Ir. Ward: 

Q. F ·:i;o111 your general observations , as you saw 
her in her hon1e through the windows? A. Yes, 
and hanging clothing out. 

Q. Hanging clothing out? A. Yes, hanging 
things out of the window. She had a pulley line 
to hang out in the rear and I had to go in the yard, 
and that is how the old man would talk with me. 

Q. Did you see her doing '. work there? A. Just 
moving around the kitchen; I could see that. 

Mr. W a.rd : Cross exan1ine. 

Cross Examination by Mr. Cohn: 

Q. Mrs. Maines, you lived at this address, 246 
Van Houten Street, for about eight or nine months 
prior to the death of Mr. Horowitz? A. Ten 
months. 

Q. Did Mr. Horowitz ever pay you a visit? ' A. 
Never. 

Q. And you never visited at his ho111e? A. No. 
Q. And you have been quite friendly with Sadie 

Hirschberg for the nine or ten months, haven't 
you? A. Yes. 

Q. You are still friendly with her? A. Still 
friendly. 

Mr. Cohn : That is all. 

·GERTRUDE HERlVIAN, sworn. 

Direct Examination by Mr. Ward: 

Q. Mrs. Herman, you are a sister of Mr. Hirsch-
berg, are you not? A. Yes, sir. 
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Q. And do you reme1nber the time when your 
brother married Sadie Horo ,witz, as she was 
known? A. Yes, sir. 

Q. And after that did you visit--

Mr. Cohn: I object to the characteriza-
tion, because it is not a fact. It has not 1 
been-

Mr. Ward: I will ,vithdraw that last 
question. 

The Witness: It is a fact. I knew her as 
Sadie Horowitz only. 

Mr. Ward: One moment. Do not, please, 
talk while the lawyers are talking, because 
we are very jealous of our province. 

The Witness: I beg your pardon. 
Mr. Ward : Will your Honor per1nit that 

to stand? 
The Court : Oh, yes. 

Q. Did you ever visit your brother and sister-in-
law after your brother's marriage? A. Yes, sir. 

Q. Do you know who did the work there? A. I 
do. 

Q. In the Horowitz home? A. I do. 
Q. Who did it? · A. Well, when they were first 

married the old lady was quite helpful. She used 
to do a little cooking and she used to sit down and 
dry tlie dishes, but Sadie had n1ost of the house-
work. She did the cleaning, the windows, the 
scrubbing, the buying, cleaning of the vegetables, 
did the washing of all the silk underwear, and they 
used to send out the big pieces of laundry. 

Q. I see. A. Certainly did. 

By the Court : 

Q.. Did they bring in a woman to clean once a 
week? A. Not at that time they didn't. It was a 
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long time after, and I would say it was verr hard 
for Sadie to do all that work. 

Q. Not quite so fast. A. I am just a little bit 
nervous today. It wasn't until after I had spoken 
to Mr. Horowitz. 

By Mr. Ward: 10 

Q,. When was that, Mrs. Hern1an? A. Well, 
that was, I would say about six or seven months 
after they were ma.rried. 

Q. Do you remember the birth of the first child'? 
A. I do. 

Q. And that was born while Mrs. Hirschberg 
was living in the hon1e of Mr. and Mrs. Horowitz? ' 
A. Yes, sir; that is right. 

Q. What was the name of that child, please? A. 20 
Goldy. 

Q. Born about how long after they were mar-
ried? A. Well, I really can't tell you~ I .don't 
just remember the exact date. 

Q. Do you remen1ber the birth of the second 
child? A. I do. 

Q. And that was born about how long after? A. 
I should judge about twenty-two months after. 

Q. Now, after that do you recall Sadie Hirsch-
berg and lVIr. Hirschberg moving fron1 the home of 30 the Horowitzes? A. I do. 

Q. Do you know where they went? A. I do. 
Q. Where? A. To 31st Street. 
Q. Did you visit the1n there? A. Yes, I did. 
Q. Do you remen1ber when Mr. Hirschberg and 

Mrs. Hirschberg n1oved to their home on. 31st 
Street? I mean the date. A. I don't. 

Q. How long after they 1noved to 31st Street did 
you visit the111 there? A. Well, I went there di-
rectlv and helped her straighten , out her hon1e, and 40 then., I was in and out there every other day; I 
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was in and out. there all the tiine, because I was the 
one that went to, look after the apartn1ent for her 
because she couldn't go out on account of the chil-
dren. 

Q. How long after ~Ir. and Mrs. Hirschberg 
moved into their hon1e was it that Mr. and Mrs. 
I-Iorowitz can1e to see then1, if you know? A. How 
soon after? 

Q. I didn't hear you? A. Soon after. 
Q. Do you know whether or not those visits con-

tinued? A. Yes, they did. 
Q. As long as Mr. and Mrs. Hirschberg lived in 

their apart111~11t at 31st Street? ' A. Yes, yes. 
Q. With what frequency did you visit the Hirsch -

bergs? A. Why, whenever I would go out to do 
my shopping I would go over to see Sadie. 

By the Court :. 

Q . . Were you neighbors? A. I lived on 31st 
Street and 21st Avenue, and she lived right near 
the park, and I used to walk across to see her. 

Q.. That doesn't mean anything to n1e. A. Yes~ 
we were neighbors. 

Q. You see, I don't know the geography up there. , 
A. All right. 

By l\tir. Ward: 

Q,. Were you there Sunday afternoons? A. Well'" 
'1nost every Sunday afternoon I would go over 
there. · 

Q. Do you recall any occasion upon a Sunday 
afternoon about five weeks after Mr. and Mr,s. 
Hirschberg had n1oved into their home, when any 
conversation took place between Mr. Horowitz and 
Sadie Hirschberg with reference to her living with 
hiln? A. I do .. 
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Q. What was that conversation? 

Mr. Cohn: If your Honor please, I ad-
dress my objection again to that line of testi-
mony. 

The Court : I will allow it. 
Mr. Cohn : On the two grounds, that is, 

testainentary declaration and the statute of 
frauds. Exception. 

A. Mr. Horowitz asked Sadie to con1e back and 
live ·with hin1, and I was there at the time, and I 
said to Mr. I-Iorowitz I thought it best for them to 
stay by the1nselves with their children, and that I 
thought it would be a very good thing. I thought 
it would be a good thing if Mrs. I-Iorowitz got a 
maid, and let Sadie stay in her own ho1ne and have 
Mr. and Mrs. Horowitz live by themselves. Then 
l\tir. Horowitz said to us, "Well, I am. getting to 
be an old man, and I miss the children and I 1nis:s 
Sadie, so for 111y part I want her to come back, be-
cause that is, all I have, is my Sadie." And he 
1said to me, "Mrs. Her1nan, I promise you and I 
pro1nise Sadie that if she con1e-s back to me, that 
when I die all I have is hers." And I then turned 
around and I said to hi111, "Well, you n1ustn't think 
of death." He said, "Well, that does con1e, any-
way ." And I said, "Well, it is up to then1, but I 
don't think it is practical. I think it would be very 
hard for Sadie." He said, "Well, we will try and 
manage ; the children will be there and Sadie w 111 
help and Mrs. Horowitz will do the best she can," 
and he said, "I believe we can 111anage." Then I 
went home. 

Q. Now, you don't know whether Sadie gave any 
definite answer at that tilne or not, do you? A. At 
that ti1ne she did not. 
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Q. Were you there a week later? A. I was. 
Q. Did you hear the conversation that took place 

between Mr. Horowitz and the foster daughter? 
A. Yes, sir. 

Q. What was ~t, please? A. It was again the 
same aB I said before. And then I said to Sadie, 

10 I said, . "Well, after all, Sadie, you know, it is your 
dad. He has really been just like a father to you. 
I would really advise you to go back." And she 
said, "Well, I have talked it over with Arthur, 
and we can't decide." I ,said, "Just as he says, 
he has no children, and he has nobody else but you, 
and I Virould really advise you to go back, because, 
after all, when he does go there will be something 
in store for you." So I advised her to go back. 

Q. What did she say to Mr. Horowitz at that 
20 tin1e? A. At that tiine she said she ·would go back, 

and Arthur was going to give notice on his apart-
n1ent and they would come back. 

Q. D!O you know whether or not they did go back 
after that? ' A. They did. 

Q. Now, just going back for a moment, Mrs. 
Herman: In detailing part of that conversation 
you said that Mr. Horowitz sajd the same thing at 
that time. What did he say on that second Sun-
day? A. He said again if she came back he prom-

30 ised to give her everything he has when he dies. 
Q. How soon after that did they return to, Mr. 

and Mrs. Horowitz's h0111e, if you know? A. Well, 
I don't know the exact time, but it ,Yas very ·soon 
after when they went bark, because this conversa• 
tion kept going on, and they couldn't make up their 
minds until I really urged then1 to go, back. 

Q. And then they went back? A. Then they 
went back. 

Q. Did you visit Mrs. Hirschberg after she re-
40 turned? A. Yes, sir, I did. 
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Q. To the Horowitz's hon1e? A. Yes, I did. 
Q. Do you lmow who did the work there then? 

A. I do. 
Q. Who did it? ' A. Sadie did mos.t of the work. 
Q. There has been something said about some 

w0111an who was brought in once a week to do-the 
cleaning, I think. When was that? About how 10 
soon after Sadie returned? A. Well, I don't really 
know just how soon after, only through conversa-
tion over the phone, I knew that now and then 
Sadie would call up the employn1ent bureau and 
get a woman in to help with the cleaning, but it 
wasn't a regular thing. 

Q. It was not a regular thing? A. No, sir, it 
was not. 

Q. Do you remember when Mrs. Horowitz was 
taken ill, seriously ill? A. I do. 20 

Q. How long before her death was · that? A. 
Well, I just don't ren1e111ber it; I can't say. 

Q. About ho.w long was it? A number of months 
or weeks? A. It was a number of 1nonths, I think, 
almost a year before she died wh~n she was taken 
.sick, as I used to visit her regularly. 

Q. And who took care of her? A .. Sadie did. 
Q. Of course, she was away at the sanitarium 

for a tin1e ?' A. Yes, at that time I used to go down 
and help Sadie. 30 

Q. I beg your pardon? A. At that tin1e I used 
to help Sadie do her marketing down on River 
Street and get her vegetables and poultry, and then 
bring it up to her; she couldn't go leave the old 
man, you know. 

Q:. Do you recall the serious illness of Mr. 
Horowitz '? A. I do. 

Q. When was that, do you re111en1ber, about how 
long before he died? A. During the time that the 
old lady was sick he was taken sick. 40 
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Q. Now, after Mrs. Hirschberg and Mr. Hirsch-
berg again took up their home with Mr. and Mrs. 
Horowitz, did you have any talk with Mr. I-Ioro-
witz about the arrangement that he had n1ade ,vith 
then1? A. I did. 

Q. I-low often? A. Well, very often. 
10 Q,. How long after their return did you first have 

any talk with Mr . Horowitz about this arrange-
1nent? A. Why, when Arthur went back to live 
with Mr. Horowitz he had a little diffi_culty about 
paying his half share of the coal, gas, electricity~ 
and rent, and so forth, and I .spoke to Mrs .. Horo-
witz and I said to her that it might have been best 
if they didn't ask for it, so Mr . Horowitz then said 
to me, "I want hiln to know. He is a family man,. 
he just must have responsibilities. After all, it 

20 will come back to him some day ." I said, "What 
do you mean, it will con1e back to hiin ?" He said, 
"You know I have pro1nised everything I have to 
Sadie, and what is Sadie's is his." That is what 
he said. 

Q. Now, do you re1nernher any other occasion 
when you had a conversation with ~Ir. Horowitz, , 
when he mentioned any such fact as that? A. Be-
fore Arthur was n1arried to Sadie I understood she 
was an adopted daughter, but I once questioned 

30 Mrs. I-Iorowitz -
Q. Mr. Horowitz? ' A. Mrs. Horowitz ·. And she 

said to 1ne then, she said, well, she used to call 
her -

Q. That was before they were married? A. Yes., 
And Mrs. Horowitz then said to me, "Mrs. Her-
n1an, while we haven't real legal adoption papers" 
-the Jewish people don't do, that - ,she said, "but 
Sadie is- my husband's cousin and he feels to heF 
as though he is her father. We have raised her, 

40 and we are always going to do ·what is right by 
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her." And then when they ,,1ere married it always 
worried me, because I couldn't see why she was 
adopted without legal papers, and I spoke n1any, 
1nany tilnes, but of course it sin1ply never was, and 
then after they were married we spoke about it 
again. 

Q. How long after their marriage was it? ' A. 10 
That was right after they were married I spoke of 
it again. 

Q. Now, going to the time when they returned 
-when they left the Horowitz home, that is three 
or four months or four or five 1nonths, and re-
turned- A. Yes. 

Q. You have 1nentioned one conversation that 
you had with Mr. Horowitz. Do you remen1ber any 
other conversation that you had about the arrange-
ment he had with his daughter, or his foster daugh- 20 
ter, Sadie Hirschberg? A. When he was sick in 
bed. I once asked Arthur was there any will made 
out and he said he didn't know. And then in an 
indirect way we got talking, and I was sitting at 
the foot of the old man's bed, and I asked him then. 
I said "I-lave vou got a will made out, Mr. Horo-' ., witz ?" He said, "Well, what difference does it 
1nake ?" He said, "Everybody kno;ws Sadie is. n1y 
daughter; I have nobody to leave it to, and who 
else is going to- get it but she," and so that was the 30 
conversation . 

Q. At any other times did you ever have any 
talks with him with reference to any arrangement 
such as you have mentioned? A. I don't just re-
n1en1ber any more. 

Q. I beg your pardon? · A. I don't know of any 
more. 

Q. You were friendly right up to his death? ' A. 
Oh, ves. Q.'' After Mrs. Hirschberg returned to the home 40 
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of lVIr. and Mrs. Horowitz, what did you see her 
do there with reference to the housework, taking 
care of the old people? · A. Well, I saw her attend-
ing them just like a nurse. I shouldn't tell this, 
but I know it to be a fact, that , one time the old 
lady fell out of bed-

By the Court: 

Q. IR that what somebody told you? A. Arthur 
told m·e this himself. 

Q. Don't tell us what he told you. A. All right, 
SU'. 

Q. That is not evidence. A. All right. 

By Mr. vVard: 

Q.. This care on the part of Sadie Hirschberg 
continued right up to the time that the nurses were 
called in? A. Even when the nurses was there 
Badie had to help her and change the bed, and 
with all those things. 

The Court: There is no dispute about 
that, is there?' 

Mr. Ward: I guess not, sir. Cross-ex-
amine. 

Cross Examination by Mr. Cohn: 

Q. Was it anything unnatural for Sadie to l elp 
the Horowitzes? A. I don't lmow. 

Mr. Ward: I object to that. One moment, 
Mrs. Herman. 

The Witness: I don't lmow. Why un-
natural? 

The Court: ·I don't lmow that it has any 
materiality. 
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Mr. Ward: I don't think this witness 
has qualified as an expert on what is nat-
ural. 

The Court: It is just her opinion; I will 
let it stand. 

Q. How long had the Horowitzes taken care of 10 
Sadie Horowitz? 

The Court : To your know ledge. 

Q. To your knowledge. Sadie Rosenberg, rather. 
A. They took her when she. was eight years old. 

Q. Eight years old? A. Yes, sir. 
Q. And they kept and boarded her up until she 

was married at the age of twenty-five; is that right? 
A. I think so. 

(~. You know, as a matter of fact, that she never 20 
worked out of that home, don't you? A. No. 

Q. No what? A. She didn't work outside of the 
home. No. How could she? 

Q. IIow many years did they send her to school, 
do yott know? A. She went to the last g_rade in 
school. 

Q. In grammar school? A. That is all. That 
wa~ all. 

Q. They maintained her, they clothed her, and 
they schooled her from the time that she was eight 30 

· years old until she was twenty-five; is that right? ' 
A. I believe you are right. 

By the Court: 

Q. And you only lmow because you have been 
told? A. Only because I have heard it. 

By Mr. Cohn: 

Q. Did Sadie tell you? 
40 
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The Court: Of course, this is hearsay. 
Mr. Cohn: I am asking her whether Sadie, 

the plaintiff, told her. 

A. Only from what I learned, because I didn't 
know her_ until when she beca1ne engaged to Ar-
thur, because I am not a Patersonian. 

Q. You are the sister-in-law of this plaintiff? A. 
I am. 

Q. In other words, you are the sister of her hus-
band? A. Right. 

Q. Do you know of your own knowledge what re-
lationship, what blood relationship, exists between 
Sadie Hirschberg and Israel Horowitz? A. Well,. 
truly, I never knew. 

Q. Well, that is enough. You knew she was mar-
ried under the name of Sadie Rosenberg? A. Well, . 
I knew her as. Sadie I-Iorowitz until the day that 
they took out their license. 

Q. Marriage license? A. And then I wanted to 
:find out why it was Rosenberg, and then she told 
me she was related to Mr. Horowitz~ 

Q. Now, was ~Ir. Horowitz a sick man in Novem-
ber or December, 1922? A. I can't ren1en1ber dates; 
I am sorry. 

By the Court :. 

Q. Just a 1noment. Was he a sick man at the 
time that they, Mr. and Mrs. Hirschberg, went 
housekeeping? ,vas he a sick 111an at the tilne you 
met hiln at their ho1ne, when this conversation-
A. No, he wasn't sick .. 

Q. He had been paralyzed? A. That I don't 
know about .. 

Q. Had he had a stroke? A. I couldn't tell you 
that. 
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Q·. Any evidences of it? A. Not that I know of ' only that he was an old man. 
Q. IIe walked very well? A. Yes, he was very 

conversational and in good health, as far as I could 
see. 

By ~Ir. Cohn : 

Q. He was in good health until when? ' About 
when'? A. Until shortly before he was taken ill 
that time. 

Q. As a matter of fact, he went out daily until 
a few weeks before he died? A. That I can 't say. 

Q. Well, how long was he confined t:o his home, 
if you know? A. Well, quite a while before he 
went to bed. It was weeks and weeks and weeks 
beiore he went to bed, because every tin1e I would 
c01ne there he was either indoors or sitting on the 
porch. 

Q. Do you know whether he was connected with 
different institutions in Paterson? A. I do not. 

Mr. Ward: I object to that question, sir. 
'fhe Witness: No, sir, I do not. 
'I'he Court : I will allow it. I don't think 

it has 1nuch n1ateriality, but it might. What 
is the answer? 

The Witness : I don't know. 

Q. Do you know whether he was a regular at-
tenuant at the Barnert Temple? 

Mr. ,vard: If your Honor please, what 
difference does it make? 

The Court: I don't know. 
~Ir. Ward: The only ground upon which 

this question can be p1·essed is as affecting 
the witness's cred ibility. Is there any ques-
tion in your Honor's mind that this-
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The Court: I will allow it.-
Mr. Ward: Where it is discretionary with 

your Honor-
The Court : I will allow it. It won't do 

any harm. 
The Witness : I don't really ·know. 

Q. Do you know whether he was interested in 
the Barnitt Free School? A. I don't know. 

~fr. Ward: I object to that. 
The Court: I will allow it. 

Q. Do you Imow whether he attended divine ser-
vices every morning until about five or six weeks 
prior to his death? A. I don't know. 

20 Q. At the Barnert Temple, I have reference to? 
A. That I don't know. 

MY. Cohn : That is all. 

HARRY HOROWITZ, sworn. 

Direct Examination by Mr. Ward: 

30 Q. You are one of the executors of the estate, of 
the last will and testament of Israel Horowitz? A. 
Yes. 

Q. When did he die? A. On December the 8th, 
1925. 

Q. Yon duly qualified as executor afterwards? 
A. Yes. 

By the Court : 

40 Q .. What was the date of death, Mr. Horowitz? 
A. On December the 8th. 
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Harry Horowitz-Direct Examination. 

Q. What year? A. You mean Mr. Horowitz? · 
Q. Yes. A. 1.925~ 

By lVIr. Ward: 

Q. A_nd you have since fulfilled the duties of ex-
ecutor of the estate? A. I believe I did. 

Q. Now, how much is the value of the estate 
at the present time? 

Mr. Cohn: I object, if your Honor please, 
unless it is shown that there has been an 
accounting. I don't think that this witness 
is qualified to state the value of the estate. 

The Court: If he isn't he will so state. 

10 

Mr. Cohn: I also object on the ground it 
is incompetent. 

The Court: I will allow it. 20 
Mr. Cohn : Exception. 
The Court: You may have it. 

Q. Go ahead and tell us. A. What is it you 
want to know? 

( The question was read by the .stenogra-
pher.) 

By the Court: 

Q. What is the value of the estate? 

Mr. Cohn: I object, also, on the ground 
that it calls for a conclusion. 

'r he Court : Certainly, it couldn't be 
-0therwise in that sort of a question. I will 
allow it. 

Mr. Cohn: Exception. 

A. At the present time about a little over el~ven 
thousand dollars. 

30 
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Q. Eleven thousand and a little over. That is all. 

The Court : Cross-examine. 

Cross Examination by Mr. Cohn : 

Q.. Have attorneys' allowances been mad·e? A~ 
No, sir. 

Q. Has there been any accounting filed? A. No,. 
sir. 

Mr. vVard: We rest, sir~ 

Plaintiff rested. 

Mr. Cohn: If your Honor please, we now 
move that all of the testimony as to any con-
versations as to an agreement to devise and 
bequeath real and personal property be 
stricken out, on the ground that it is in 
violation of the statute of frauds. 

~I.1he Court : I would like to hear counsel 
on that. 

( Colloquy off the record.) 
'l'he Court :· I will reserve decision onJ 

your motion. 

DEFENDANTS' TESTIMONY. 

HARRY IIOROWITZ, recalled. 

D,irect Exan1ination by Mr. Cohn: 

Q. Mr. Horo,vitz, at the time your brother died : 
of what did his property consist? I · n1ean at the -
tiine of his death. A. Consisted in real estate. 

Q. VVhat real estate?. A. A piece of property,. 
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a two-family house, frame building, 1n 242 Van 
Houten Street. 

By the Court : 

Q. Is that where he lived? A. Yes, sir. 

By Mr. Cohn: 

Q. And outside of that can you tell us the 
a1nount of the personal property that he- A. You 
mean in cash? 

The Court : Cash or stocks and bonds or 
money in the bank. 

A. About three thousand dollars over all. 

By the Court : 

Q. Three thousand dollars outside of the house? 
A. Three thousand dollars, about. 

By l\Ir. Cohn: 

Q. That is, that was his gross estate, of real 
estate, real property, and personal property? A. 

10 

20 
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Mr. Cohn: That is all. 

Cross Examination by Mr. Ward: 

Q. That house was sold, was it? A. Yes. 
Q. And after all the estate was converted into 

personal-

Mr. Cohn: I object to this on the ground 
it is immaterial, what happened after the 
decedent's death. 40 
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'rhe Court: Yes, I don't think that is 
material. 

l_\,Ir. Cohn: I ask to have it stricken out. 
Mr. Ward: That is necessary, in view of 

the fa.ct that we are going to offer the will, 
sir. 

10 The Court: All right. 
lVIr. Cohn : Will your Honor note our 

objection? 
The Court : Yes. I will allow it if there 

is any-if you have something in mind that 
might make it material. 

By the Court : 

Q. It was all converted into cash? A. It was, 

20 with the exception of a few jewels. 
Q. A few what? A. Jewels. 

30 

40 

By Mr. Ward: 

Q. After that this property was sold by you? A. 
Yes. 

Q. That was done because of the will that was 
left by Mr. Israel Horowitz? 

Mr. Cohn: I object on the ground that it 
calls for a conclusion., if your Honor please. 
I have no objection. to the will going in evi-
dence. 

The Court: The question is withdrawn, 
I suppose. 

J\Ir. Ward: No, I was not going to with-
draw the question, because I think it is 
proper, but your Hon.or suggests it and I 
will withdraw it. 

Q. To whom did you sell the property? 
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Mr. Cohn: I object to the question as im-
material and irrelevant. 

The Court : I will allow it. Maybe it is 
material. 

Mr. Cohn : Exception. 

A. A gentleman by the nan1e of Hickey. 10 
Q. Hickey? A. Hickey. 
Q. And you sold it acting as executor of the 

Estate of Israel Horowitz; that is true, isn't it? 
A. Yes. 

Mr. Cohn: I object to the question as 
calling for a conclusion. 

Mr. vVard: He knows for himself if he 
is an 

The Court : I will allow it. 
Mr. Ward : That is all. 
l\iir. Cohn: vVe intend to rest. 

Defendants rested. 

The Court : Now you may offer the will. 
( Paper marked Exhibit P-1.) 

PLAINTIFF'S, .REBUTTAL.· 

EADIE HIRSCHBERG, sworn. 

Direct Exa1nination by Mr. Ward: 

Q. Mrs. Hirschberg, you are the wife of Arthur 
Hirschberg? A. I am. 

Q,. And the plaintiff in this suit? A. I am. 
Q. Do you recall when you first went to live with 

Mr. Israel I--Iorowitz? A. I do. 
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Q. How old were you at that time? A. I was 
eight years old. 

Q. And you lived with him for how long? A. 
Until they died. 

I3y the Court : 

Q:. Except the time that you lived with your 
husband in the other location? A. Yes, the four 
1nonths that we were away from then1. 

By Mr. "Tard: 

Q. You were attending school at the time you 
first went to live with then1? A. I did. 

Q,. While you were attending the school, . or dur-
ing the first period of time that you lived with 
them- I will withdraw that, if your Honor please~ 
When did you graduate from gran1mar school? 
A. 1908. 

Q. I-low old were you then? A. Fourteen. 
Q. Four t een? A.. Fourteen. 
Q. And from the age of eight until the age of 

fourteen did you do anything about the home of 
the Horowitzes? A. I did. 

Q,. What? A. It was assisting with the dishes . 
and svveeping and dusting, as a child would. 

Q .. And after you graduated fron1 gra1n1nar · 
school what did you do with reference to the house-
hold of the I-Iorowitzes? A. I stayed right at home 
and assisted with the housework. 

Q. You were n1arried when you were twenty -five,. 
were vou? A. I was . . , 

Q.. And prior to that tiine had you been doing . 
the housework of th~ l:-Iorowitzes? A. Right along. 

Q .. Cons isting of what?. A. Everything that had 
to be done. 
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The Court : A little louder. 

A. Everything that had to be done in the home. 
Q. Just tell us what had to be done. A. In 

regard to sweeping, dusting, scrubbing, and wash-
ing the little things; all the big things were sent 
out. 

By the Court : 

Q!. And you washed the , dishes and made the 
beds? A. I did. 

Q. You forgot those. 

By l\ir. Ward: 

Q. And you did the cooking, too? A. I did when 
Mrs. Horowitz went away. 

Q. After . your marriage you continued to live 
with the Horowitzes, did you not? A. I did. 

Q,. For how long a period of time? A. Four 
years. 

Q .. And during that four years were there any 
children born to you? A. Two. 

Q.. After the expiration of the four years was 
there anything said by Mr. Horowitz to you? A. 
Yes. 

Q. What was that? 

1\fr. Cohn: I object to any conversation. 
The Court: About what? Is this with 

respect to the-
Mr. Ward: This is in general, sir, show-

ing the condition that prevailed and what 
led up to the n1aking of the contract. 

The Court: I think she 1night testify to 
that, perhaps, but not with respect to the 
contract. 
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Mr. Ward : If your Honor please, yes, 
with reference to the contract as well, for 
the reason that they have placed the execu-
tor upon the stand, and in placing the execu-
tor upon the stand they have made it pos-
sible for her to testify. 

The Court: I don't understand that to be 
the rule. 

l\iir. "\V ard : I understood the rule to be 
so, sir. 

The Court : If they had opened the door 
by asking anything about that, but they 
didn't. 

Mr. vVard: Irrespective of that, sir, I 
contend that the: very mo111ent they placed 
the executor upon the stand and made hi111 
a witness-

lVIr. Cohn: We did not place . him on the 
stand. 

':l1he Court : You did, on your own case. 
Mr. Ward: Oh, yes, you did. 
Mr. Cohn: I simply called him for fur-

ther cross-examination. 
The Court: Oh, no. 
lVIr. Cohn: It was not our case. If your 

I--Ionor please, I didn't intend to put in any 
defense at all. I siI11ply ask:ed that the wit-
ness be recalled. 

'l'he Court: I did not so understand it. 
Mr. Ward : Oh, no. He had only the one 

witness, he said, a short witness. 
Mr. Cohn: I didn't make any statement 

about having one witness. We wanted to 
have the witness recalled for the purpose of 
bringing out what was real estate and what 
was personal property, not even to testify. 

The Court : You put him on as your wit-
ness, as I understood. 
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Mr. Ward : After we rested, yes. 
The Court: Mr. Ward had rested. Then 

you didn't ask permission to re-examine hiln. 
But I don't understand the rule to be as Mr. 
,vard says, any way, so it isn't important. 

(Lengthy colloquy off the record.) 
The Court : Is there anything else you 

want to ask this witness? 

l3y Mr. 1'Tard: 

Q. After your marriage to your husband, I be-
lieve you said four-some years after your r.nar-
riage to your husband- A. Yes. 

Q. -you left the home. of the Horowitzes ; is that 
true'? A. I did. 

Q. How long were you absent from the home of 
the Horowitzes? A. Four months. 

Q. And then did you return to their horn€? A. 
I did. 

(i. "\Vhat was the health of Mrs. Horowitz at 
that time? A. Her condition was poor. 

The Court: "Her condition was poor." 

Q. Speak up a little louder, please, so these gen-
tlemen can hear you. A. I-Ier condition was poor. 

Q. And when you moved back to the Horowitz 
home, where did you first go, the firs.t or second 
floor? A. The first floor. 

Q. And did you or not bring your belongings 
there? A. I did. 

Q. All of your household goods? A. Yes, I did. 
(l. How soon after that, if at all, did Mr. Horo-

witr.,-the Horowitzes-join you in living down-
.staii-H? A. Just about a month after we ca1ne. 

Q. How long did you live downstairs then? A. 
A very short time. 
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Q. For about how long? A. Just for about five 
or six weeks. 

Q. And then where did you go? A. Then we all 
moved upstairs again. 

Q. Who did the housework then? A. I did. 
Q. Was it necessary to take care of Mrs. I-Ioro-

witz to any extent? A. At times it was. 
Q. What was her trouble, Nirs. I-Iirschberg? A. 

Heart trouble. 
Q. VVhen did she beco1ne seriously ill? A. About 

a year before her death. 
Q. And when did Mr. I-Ioro,vitz become seriously 

ill? A. Seriously, about five weeks before his death. 
Q. And when ·was it that nurses were engaged to 

take care of Mr. and Mrs. Horowitz? How long _ 
before their deaths? A. Five weeks. 

C,t. I-Iow long before the death of Mrs. Horowitz? 
A. She had a nurse six weeks before her death. 

Q. Six weeks? A. Yes. 
Q. Up to the time that these nurses ·were en-· 

gaged, who took care of Mrs. I-Ioro-,vitz while she 
was ill? ' A. ':l"'he nurses did. 

Q. No, up to the time they were engaged? A .. 
Oh, I did. I did. 

(-J. And what did you do? Will you describe,. 
please,_ to the court and jury son1e of the services 
rendered by you, some of the things you did? A. 
I did all the general housework and had to take 
care of her~ because she was not really cap able 
of taking _ care of herself at times, and did the 
cooking, special diets for each one of the patients. 

Q. J?or which one of then1 ?' A. Each one of' 
the1n. 

Nir. Cohn : I object and ask that any tes• 
tin1ony as to. a conversation with this-

'rhe Court : He is not asking her for any 
conversation. 
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Gase. 

Mr. Cohn: I n1ean as to transactions or 
doing something in the presence of the dece-
dent. 

The Court: I think there isn't any doubt 
but what she may say what she did, but that 
is all cumulative. It has all been testified 
to, and it isn't really in dispute, and it isn't 10 
really rebutting anything, because there was 
nothing brought in by the defense. -

Mr. Ward: In view of the fact that there 
is some doubt about that in your Honor's 
mind-

The Court: There isn't any doubt in my 
n1ind. 

Mr. Ward: That is all. 
Nir. Cohn : Your I-Ion or will reserve de-

cision on my motion for a nonsuit? 20 
The Court: Of course. I have suspended 

judgment on that. 
(A recess was taken until two o'clock 

p. 111.) 

Afternoon Session. 

'rhe Court : Has counsel satisfied himself 
as to the n1atter we discussed? 30 

Mr. Ward: I have no desire to press that, 
sn·. 

The Court: ! will allow, then, the rec-
ord to stand as counsel intended it, that he 
was merely calling back Mr. Harry Horo-
witz f 01· further cross -exainination, rather 
than as a witness in his own behalf. I don't 
know what the record will show. I under-
stood Mr. Ward to say, "That is the plain-
tiff's case," and I thought Mr. Cohn called 40 
Mr. Horowitz as his first witness in defense. 
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Inasmuch as you say that you didn't do 
that, or at any rate you didn't intend to do 
that, certainly the record ought to be 
straight, and not according to n1y recollec-
tion. And so I will per1nit the record to 
stand a-s you say, that you simply called him 
for further cross-exa1nination, and rested 
without the introduction of any testimony. 

Now, with respect to the motions that 
were made for a non-suit and for the elin1i-
nation of the testhnony given on the ground 
that it is against the decisions under the 
Statute of Frauds, all of which motions I 
reserved decision on : The n1otions are de-
nied. 

In the opinion of the Court, this is not 
concerned with a promise for a devise, nor 
can it an1ount to a promise to convey, which 
would bring it within the Statute of Frauds, 
but it is, rather, an agreement for the pay-
n1ent of money for services performed. For 
that reason the motions are denied. 

I think the cases that you cited are on 
the theory that there was an agreen1ent to 
convey, that is, an agreement to sell or an 
agreement to make a will in their favor. I 
think that is distinguishable for the reasons 
that I have stated, that the contract, it seen1s 
to me, was in consideration of my living 
with you and providing the services that you 
require, you will pay me for it, and the pay-
ment that you will give me is the value of 
your estate upon your death. 

You may have an exception to rny ruling. 
Nlr. Cohn : I take an exception to your 

IIonor's ruling on the grounds your Honor 
mentions, and on the further ground that 
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this is an action which should have been 
. brought by the husband of the plaintiff and 
not by the plaintiff. In other words, an ac-
tion which is for services rendered by the 
wife, such as have been testified to in this 
case, con1panionship and household duties 
and all that, notwithstanding the Married 10 
Women's Act, we contend that such an ac-
tion should have been brought in the name 
of the husband and not by the wife, the hus-
band being entitled to all of the wife's wages. 

The Court: You . may have an exception, 
of course. 

( Mr. Cohn summed up to the jury on be-
half of the defendants.) 

(Mr. Ward summed up to the jury on 
behalf of the plaintiff.) 

( The Court charged the jury as follows) : 

Court's Charg'e to the Jury. 

Ladies and gentlemen of the jury : 
You have been em paneled to try an iS'sue of fact 

raised in a suit in this court brought by Sadie 
Hirschberg against Harry Horowitz and David 
Cohn as the executors of the last will and testa-
ment of Israel I-Iorowitz. The suit is based upon 
a contract which Mrs. Hirschberg says she had · 
with JVIr. Horowitz, deceased, whereby she was to 
render certain services for hiln, whereby he was to 
pay her at the close of his life, or after his death, 
a sum equal to the value of his estate. You are 
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called upon to find the facts, which is always the 
function of the jury, and the only function for a 
jury to perform. All questions of law devolve 
upon the court to decide, but all questions of fact 
are decided by the jury. And it is your duty, under 
your oath of office, to decide the question of fact~ 

10 You will, of course, take as a correct staten1ent 
of the law what the court tells you the law is,. 

Counsel for the defendants, the executors of this 
estate, raised ce,rtain questions of law during the 
progTess of the trial and at the close of the trial 
which were decided by the court adversely to the 
defendants. That need not concern you at all, be-
cause those were questions purely of law, and you 
are only concerned with questions of fact. The 
question of fact which you are to decide is whether 

20 or not there was a contract existing between the 
plaintiff here and Israel Horowitz, deceased, and 
you will find that fact fro1n the testi1nony that has 
been adduced here. The burden is on the plaintiff 
to satisfy you that what she contends for is true ,, 
and she 111ust satisfy you to that effect by the pre-
ponderance of the testimony. The clear weight of 
the te stilnony must be on that S,ide of the question; 
it must predominate on that side. No,..w, Mrs~ 
Hirschberg herself could not testify with respect 

30 to conversations that she had with the deceased 
about this contract, because it would be contrary 
to the rules of evidence, and for that reason she 
was not per111itted to testify with respect to the 
conversations that took place between the deceased 
and herself on that point. But there was testi-
n1ony with respect to the contract by others who 
were present and by others who testified that the 
deceased at different tin1es subsequently expressed 
himself as having : n1ade such a contract. I have 

4 O reference to Mrs. Maines, whom you will recall for 
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ten months prior to the death . of Mr. I-Iorowitz 
lived next door, and to her testin1011y with respect 
to the conversations that she had and how they 
came about, with respect to the disposal of his 
property, over the back fence. There is also the 
testimony of the nurse, whose nan1e I have forgot-
ten, who ,vas told, she says, by the deceas ed that 10 
he wished to see the plaintiff, 1\ifrs. Hirschberg, on 
the Sunday night preceding his decease; that Mrs. 
Hirschberg wns sun1n1oned by her to the sick bed, 
and that Arthur Hirschberg, her husband, accom-
panied her, at which tilne there was a declaration 
by him to the effect that there was this existing 
contract. And at that tin1e, the testimony of that 
witness is, there were instructions given that an 
attorn ey be sun1moned, because the question was 
asked the deceased whether he had provided for the 20 
carrying out of this contract by the provisions of 
his will. 

And the further testimony is that such instruc-
tions were carried out and that the next day an at-
torney did c01ne. Now, it seen1s that after the 
decease of l\1:r. Horowitz a claim was made . by the 
plaintiff here against tp.e executors who were named 
in the last will and testainent which was dated the 
12th of Noven1ber, 1920, ,vhich you will observe 
fro1n the date is, prior to the time of the entering 30 
into of this contract, which the testimony says was 
in Nove1nber or Dece1nber of 1922. 

This will had not been revoked by destruction 
or by the making of a new will, and the will was 
probated and the executors. qualified-Mr. Horo-
witz, who ·was on the stand, and Mr. David Oohn. 

Mrs. Hirschberg made a claim a_gainst the estate 
and the executors, which was rejected. I believe 
it is admitted in the pleadings that there was a 
clailn n1ade. So that she could not bring -suit under 40 
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the law until she had first made a c.laim against the 
estate and they had disputed it, as was done in this 
case. Then she brought her suit here, which she 
had a right to do, and the executors had a right, 
nay, it was their duty, to defend this suit and not 
to pay this claim until it was adjudicated by a 

10 court and jury. 
At any rate, they, the defendants, followed that 

course, and they c01ne here saying, "We deny that 
there was any such contract." They very frankly 
say, "We have no testi1nony to introduce, because 
how can we produce testimony of a negative na-
ture? Testimony has been given, and the plain-
tiff's contention is that this contract was made in 
the presence of certain people, and, of course, the 
only people that can testify to that are the people 

20 who were present. They know we have no testi-
mony to refute that, but we say, we ask the jury to 
scrutinize that with the greatest of care, because it 
is not according to C<?mmon sense that a man would 
make such a contract," and inferentially they say, 
"If he did, why didn't he live up to it? He didn't 
1nake a ·will changing the will that was then _in ex-
istence and which was in existence at the time he 
died; and we ask you to dis believe the plaintiff 
in this suit and her husband, who are interested 

30 parties, and their sister, who is perhaps interested 
because of her relationship. The only people disin-
terested, therefore, are the nurse and the neighbor. 
The nurse n1ight be interested because she was well 
acquainted with Mrs. I-Iirschberg and had been for 
a number of years." 

And they say it is unbelievable, also, because of 
the fact that there ·was nothing unusual that existed 
between the plaintiff and the deceased ; that she 
owed hiin a duty because of the fact that he had 

40 clothed and housed and educated and reared her 
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from the ti111e she was eight until her n1arriage, 
and then had given her a handson1e wedding pres-
ent of fifteen hundred dollars at the tim:e of her 
marriage. 

They say there was a natural duty owing by 
her to him. because of the affection that he had 
shown to her during those years that she had been 10 
living with them, and what 1nore natural thing than 
that she should look after them in their extremity, 
when .they became ill and sick. And so the defend-
.ants say that she only did what she should have 
done considering what her relatives had always 
done for her, and therefore it is unbelieveable that 
she was induced to do the things she did do because 
of Mr. Horowitz's promise that he would compen-
.sate her for it by giving to her his property. · 

Now, you will recall that , the plaintiff's conten- 20 
tion is. that after her marriage she continued to live 
with Mr. and Mrs. Horowitz and did so for a period 
of about four years, during which time two chil-
dren were born to them; that then there cmne some 
friction, or, at any rate, the elder couple suggested 
that they better have a home of their own, the chil-
dren annoyed them ., and so they established a home 
of their own, I think the testin1ony was on N ovem-
ber 1, 1922; that they maintained that home inde-
pendently of the old folks fron1 that time until 30 
March 1, 1923; that some weeks after they had 
1nade that n10,ve-I think the testimony ·was five or 
·six weeks, the proposition was 111ade to then1 by 
Mr. Horowitz to return, that he missed them, that 
he missed the children; and then it was that the 
contract had its inception, then it was that he of-
fered as an inducement for them to come and re-
sume living with him and taking care of him and 
his wife· that he offered them compensation, and ' . that he made the contract with them that if they 40 
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would do that they would have whatever he had 
when he got through with it. The plaintiff says. 
it was because of his offer to do that, which they 
accepted, that they went back, moved back as soon 
as they could conveniently do so after they had 
considered it and n1ade up their n1inds themselves , 

10 and given proper notice to their then landlord; that 
they ask to be con1pensated for the services that 
were rendered, or rather, that Mrs. Hirschberg be 
co1npensated under the ter1ns of the agreen1ent. 

Now, it is true, as counsel for the defendants: 
says, that ·we have in this State a statute known 
as the Statute of Frauds, which requires, under cer-
tain conditions, that contracts be in writing. But 
that statute says that contracts to work or for· ser-
vices must be in writing if the services referred to 

20 in the contract are to be performed within a year. 
This contract is not within the Statute of Frauds, 
in the opinion of the court, because it was not to 
be per-formed within a year, necessarily. No one 
could tell how long it might take. ~:\.nd so I say 
that all that you must decide in this case is, under 
the evidence, whether or not there was such a 
contract. 

There is no dispute that it ,vas not in writing .. 
l\Iy ruling is that it need not have been in writing~ 

30 lVIy ruling . is that if there was a contract, as is al-· 
leged by the plaintiff, it was an enforceable con-
tract. You are the sole judges of the testimony 
and the weight that it should receive, and you must 
be sat:sfied from the testiinony that the burden of 
proof that I have spoken of prevails on the side 
of the plaintiff, that it predominates. You may 
take into consideration in weighing it whether the , 
witnesses were interested or not. What interest 
have they in the outcome of this suit? Is a proper 

40 th.ing for you to consider and inquire into. Is it 
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clear, is it definite, and is it convincing? l\Iust also 
be inquired into by you before you render your 
verdict. Now, if you find that there should be a 
verdict here for the plaintiff, the next inquiry, of 
course, is what should the amount of that verdict 
be? The contract, it is contended, was that Mrs. 
Hirschberg was to receive all of his belongings; in 10 
other words, all of his property or all of his estate. 
There is no testin1ony in the case as tu whether she 
knew how much that would be, and I assume that 
she could not have known what it would be at the 
time the contract was made, if you find there was 
one made, because she had no way of knowing, even 
though she knew what he was possessed of then, 
what he would spend in the interi1n, and what he 
would be worth when he died. He might be worth 
more than he was then. or he might be worth less. 20 

The only testimony ,ve have with respect to the 
estate is the testin1ony of Mr. I:Iarry Horowitz, 
that the estate amounts to a little over eleven thou-
sand dollars, and on cross examination it developed 
that there had been no commissions paid the execu-
tors, and there ·were still some administration ex-
penses to be paid, as I recall it. 

Now, perhaps it may not be in1po,rtant as to 
the exact an1ount of your verdict, because if your 
verdict is larger than the estate it cannot be paid, 30 
bec~use there is nothing to pay it with. If, on the 
other hand, there are bills that must be paid out 
of the funds that the executors have, they would 
have to be paid if they were a prior claim against 
the estate, that is, prior to this clain1. That would 
be true if they were c01nmissions to executors and 
accounting f e~s. So the testimony that you have 
is a little over eleven thousand dollars, and that 
1neans, I assume, eleven thousand dollars, at any 
rate. That is the only definite amount, perhaps, 40 
that you could fix. 
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The verdict that you must render is either for 
the plaintiff for the value of the estate as you un-
derstand it to be, or if you do not believe the stories 
of the witnesses for the plaintiff and you are not 
satisfied that the contract existed that was testified 
to, after ,considering all the testimony, your verdict 

10 must of necesslty be then in favor of the defend-
ant, no cause of action. 

20 

But in either event you must base your verdict 
solely upon your own recollection of what the tes-
timony -was and not upon anything that I have 
said, if I have stated it incorrectly. My memory 
may have been at fault. If I have in my charge 
mistaken any of the testimony, you will please dis-
regard any such misstatement that I have made. 

You may now retire. 

Defendants' Exception .s. 

Mr. Cohn : I would like to take an exception 
to that part of your Honor's charge wherein you 
stated that the amount that they were to bring in 
was eleven thousand dollars, if they found for the 

30 plaintiff. 

40 

Another exception to the charge; that the con-
tract was. not within the Statute of Frauds. 

And the third exception; that the agree1nent of 
the decedent was to leave the value of his estate 
to the plaintiff. 

The Court : You may have them. 

r 
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Plaintiff's Exhibit. 

I, ISRAEL HORWITZ, of the City of Paterson, 
County of Passaic, and State of New Jersey, being 
of sound and disposing mind and men1ory, and con-
sidering the uncertainty of this life, do make, pub-
lish and declare this to be my last ,VILL and TESTA-
MENT as follows, hereby revoking all other and 
forn1er Wills by me at any time made. 

First, after n1y lawful debts are paid, I give and 
bequeath (1st) to the MIRIAM BARJ~ERT MEMORIAL 
I-lEBREW FREE SCHOOL ASSOCIATION' of Paterson, 
New Jersey, now occupying the building known as 
MIRIAM BARNERT MEMORIAL HEBREW FREE SCHOOL 

. ' 
the su1n of 1'wo Hundred ( $200.00) Dollars. 

2nd. I give and bequeath to the NATHAN AND 
MIRIAM BARNERT MEMORIAL HOSPITAL AssOCIATION, 
the su111 of Two Hundred ( $200) Dollars. 

3rd. I give and bequeath to GEMILATH CHASODIM 
{Hebrew F'ree Loan Association of Pater.son, New 
Jersey) the sum of Two Hundred ($200.00) Dol-
lars. 

4th. I give, devise and bequeath all the rest, 
residue and r·emainder of n1y estate, of every kind 
and nature, real or personal, whatsoever and where-
soever situate, unto 1ny brother, HARRY HORWITZ 

10 

20 

.and 1ny friend, DAVID COHN, in trust to invest and 
re-invest, change the investments from time to SO 
tin1e, 1nanage and care for the same, and to apply 
the incon1e and profits thereof, to the use and bene-
:fit of my beloved wife, RACHAEL HORWITZ, as long 
.as she re1nains un1narried, and upon her death or 
re-n1arriage to divide the said principal of my 
€state, with all accruals thereof, an1ong my surviv-
ing sisters and brothers, the issue of any deceased 
sister or brother to take their parents' share, and 
in the event that there is no issue, the said share to 
be divided equally, share and share alike, ainong 
my surviving sisters and brothers. 

40 
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I hereby appoint, n01ninate and constitute, ai; 
Executors and Trustees of this 1ny last Will and 
Testament, HARRY HORWITZ and DAVID COHN, and 
request that they be not required to furnish any 
bond or bonds for the performance of their duties 
either as Executors or as Trustees. 

IN ·wrTNESS ·wHERE0F, I have hereunto subscribed 
my name, and affixed 1ny seal, the Twelfth day of 
Nove1nber, in the year one thousand nine hundred 
and Twenty. 

ISRAEL HORWITZ (L. S.) 

Subscribed b.y Israel Horwitz the Testator 
named in the foregoing \Vill, in the presence of 
each of us, and at the time of 1naking such subscrip-
tion, the above Instru1nent was declared by the said 
Testator to be his last \Vill and Testament, and 
each of us, at the request of said Testator and in 
his presence and in the presence of each other, , 
signed our names · as witnesses thereto. 

FELIX SnroN Residing 112 Ellison St., Pater-
son, N. J. 

FLORENCE DENN Residing 470 Main St., Paterson, 
N. J. 

PASSAIC COUNrry SURROGATE 'S COURT .. 

I, FREDERIC BEGGS, Surrogate of the County of 
Passaic, do certify the annexed to b.e a true copy of 
the last \Vill and Testainent of Israel Horwitz late 
of the County of Passaic, deceased, and that Harry 
Horwitz and David Cohn, the Executors therein 
nmned, proved the saine before n1e, and are duly 

40 authorized to take upon themselves the Adminfa :tra-

95 
De.f endantr;J rrrial M emorcindum. 

tion of the Estate of the Testator agreeably to the 
said Will. 

( Seal) 
WITNESS n1y hand and seal of office the 

twenty-first day of December in the 
year of our Lord one thousand nine 
hundred and twenty-five. 

FREDERIC BEGGS, 
Surrogate. 

De ,fendants' Request 1 to Charge. 

The contract, if not in writing, should be proved 
by disinterested witnesses and the evidence must be 
definite, clear and convincing. 

Defendants' Tri.al Mem ,orandum. 

( Subn1itted to the Trial Court.) 

NEW JERSEY SUPREME COURT, 
P ASSA:IC COUNTY. 

SADIE HIRSCHBERG, 
Plaintiff, 

against 

HARRY HOROWITZ and DAVID 
COHN, as Executors of the Last 
Will and Te:stam.ent of Israel 
Horowitz, deceased, 

Defendants. 

STATEMENT OF ISSUE. 

Action at Law. 

10 

20 

30 

The complaint alleges that on or about March 40 
1st 1923 the defendants' testator agreed that if ' ' . 
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the plaintiff and her husband would give up the 
home occupied by them and return and remain with 
hin1 and his wife during their lives, assisting and 
caring for them and acting as a c01npanion, he 
would devise and bequeath to her absolutely his 
entire estate of which he would die seized and pos-

10 sessed; that the plaintiff accepted said offer and 
re1na.ined with defendants' testator and his wife 
until their respective deaths (Dec. 8th, 1925, and 
Nov. 24th~ 1925), and cared for them and acted as a 
companion to them; that defendants' testator did 
not devise and bequeath his estate to the plaintiff; 
that plaintiff made a demand on the defendants to 
fulfill said contract, but the defendants refused to 
pay over said estate ( valued at $12,000) or any 
part thereof; and plaintiff demands judginent for 

20 said an1ount. 

30 

40 

The answer denies that defendants' testator 
made the alleged contract. 

I. 

An oral agree111ent to devise real property, or 
to devise and bequeath real and personal property, 
is void under the Statute of Frauds. 

Act for the Prevention of Frauds and 
Perjuries, C. S. 2610, Sec. 5. 

Browne on the Statute of Frauds, 5th Ed., 
Secs. 263, 26G. 

Lozier v. Hill, (18 Eq., 300, 59 At., 234. 
Cooper v. Colson, 66 Eq., 328. 
McElroy v. Ludlu111, 32 Eq., 883. 
Smith v. Smith, 28 L., 208. 
Pond v. Sheean, 132 Ill., 312. 
Ludwig v. Bungart, 48 App. Div., 613. 
Lasher v. McDer1nott, 173 App. Div., 79 

(1916). 
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Banta v. Banta, 103 App. Div., 172. 
Gould v. Mansfield, 103 Mass., 408. 
Jackson v. Stearns, 58 Ore., 57; 113 Pac., 

30. 
Wallace v. Long, 105 Ind., 522. 
Beardsley's App., 83 Conn., 34. 
Horton v. Stegmyer, 175 F ,ed., 756; 760. 10 
Hale v. Hale, 90 Va., 728. 
Gooding v. Brown, 35 Hun, 148. 
Trout v. Ogilvie, 182 Pac., 333. 
Nelson v. Schoonov€r, 89 ICan., 388. 
Grant v. Grant, 29 Atl., 15. 

In Sniith v. Smith (supra), Green, C. J., says: 

m:- * * The evidence in the cause would 
have warranted the jury in finding that the 20 
plaintiff erected the buildings Viii.th the consent 
and approbation of his father, upon his express 
pro111ise that the far111 should be his upon his 
father's death, by deed or devise. The contract 
to transfer the land, being within the Statute 
of Frauds, was void, and cannot form the 
foundation of an action. The plaintiff, there-
fore, clearly could not sue upon the special 
contract.'' 

II. 30 

At law, a verbal contract void under the Statute 
of Frauds is not taken out of the Statute by part 
perf orn1ance, or even by complete performance. 

Lozier v. Hill, 68 Eq., 300; 
Cooper v. Colson, 66 Eq., 328; 
McElroy v. Ludlun1, 32 Eq., 828; 
Sn1ith v. Smith, 28 L., 208; 
Browne on the Stat. of Frds., 5th Ed. Sec. 40 

118· ' 
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Hartwell v. Young, 22 N. Y. S., 486; 
Galvin v. Prentice; 45 N. Y., 162; 
Oddy v. James, 48 N. Y., 685; 
Booker v. Heffner, 95 App. Div., 84; 
Wallace v. Long, 105 Ind., 5,22. 

10 III. 

Recovery may he had on a quantum meruit for 
the value of the services, hut not in an action for 
breach of contract. 

Eaton v. Eaton, 35 L., 290; 
McElroy v. Ludlum, 32 Eq., 828; 
Murray v. Schuldt, 73 L., 489; 
Smith v. Sn1ith's Admrs., 28 L., 208; 

20 Jackson v. Stearns, 37 L. R. A. ( N. S.) ; 
Grant v. Grant, 29 At., 15; 
Wallace v. Long, 105 Ind., 522; 
Lisk v. Shern1an, 25 Barb., 433; 
Booker v. Heffner, 95 App. Div., 84; 
JVIatter of Sherman, 53 N. Y. S., 376:; 
Fuller v. Reid, 38 Cal.., 100. 

IV. 

30 vVhere services have been performed under an 
oral and unenforceable contract for the purchase 
of lands, recovery may be had only for the actual 
intrinsic value of the services rendered, without 
reference to the contract or the value of the land 
·which was to have been conveyed. 

McElroy v. Ludlum, 32 Eq., 82.8 _; 
Grant v. Grant, ~9 At., 15; 
v--Vallace v. Long, 105 Ind., 522; 

40 Fuller v. Reid, 38 Cal., 100; 
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Sands v. Arthur, 84 Pa. St., 479; 
Hertzog v. Hertzog's Admr., 34 Pa. St., 

418; overruling Jack v. McKee, 9 Pa. 
St., 235; 

Erben v. Lorillard, 19 N. Y., 299; 
Jackson -v. Stearns, 58 Ore., 5,7; 
Banta v. Banta, 103 App. Div., 172, 93 10 

N. Y. S., 393; 
Baxter v. Kitch, 37 Ind., 5,54; 
Hershman v. Pascal, 4 Ind. App., 330; 
Lisk v. Shern1an, 25 Barb. ( N. Y. ) , 433 ; 
Harsha v. Reid, 45 N. Y., 420; 
Rawdon v. Dodge, 40 Mich., 699; 
Lane v. Colby, 95, App. Div., 11. 

In Fuller v. Reid, 38 Cal., 100, Sprague, J., 
delivering the opinion of the Supren1e Court, said: 20 

m:- •x• ,,. In an action for damages resulting 
to plaintiff from a breach, on the part of the 
defendant, of a valid contract between the par-
ties for the con-veyance of land by defendant, 
in consideration of money paid or services ren-
dered by plaintiff, the n1easure of damages 
would obviously be the value of the land 
agreed to be conveyed, but in assumpsit for 
the recovery of rnoney paid, or services ren- 30 
dered upon a void contract for the conveyance 
of land, the n1easure of plaintiff's relief is the 
n1oney he has advanced, ·with interest, or the 
reasonable value of the services rendered, 
without reference to, and disconnected with, 
the express contract, the defendant's liability 
in such case rests upon an implied promise 
or assumpsit, and evidence of the value of the 
land stipulated to be conveyed by the express 
void agreement is inadn1issible as a measure 40 
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of the value of services rendered by plaintiff, 
or the measure of indebtedness of defendant 
upon his implied promise to refund money 
advanced by plaintiff, ·would, in effect, allow a 
party in one - breath to disaffirm and claim 
the benefit of the same contract as valid and 
subsisting, and substantially enable him to 
recover as for breach of a valid express con-
tract in a shnple action of assumpsit upon an 
implied contract." 

V. 

A court of law in the trial of an action at law, 
cannot exercise the power of a court of equity. 

Schurmeier v. Conn. Mut. Life Ins. Co., 
137 F ·ed., 42; 

Bennett v. Butterworth, 11 I-Iow. (U. S.), 
669. 

In Schurmeier v. Conn. Mut. Life Ins. Co. 
(supra), Sanborn, Circuit Judge, delivering the 
opinion of the court, said : 

mi- -r.• * In the Federal Courts an action 
at law cannot be maintained in equity, nor is 
an equitable cause of action or an equitable 
defense available at law. While in many of 
these states, statutes exist which permit the 
joinder of causes of action at law and in equity 
in the same suit, this course is not pe.rn1issible 
in the Federal Courts. In truth, the differ-
ence between causes of action at law and in 
equity is n1atter of substance and not of form> 
and no legislative enact1nent can really re-
move it. In the national courts, this ineradic-
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able difference is as sedulously preserved in 
the fo1·ms and practice available for their 
maintenance, as it is in the natures of the 
causes then1selves and in the principles upon 
which they rest. A legal cause of action 1nay 
not be sustained in equity because there is an 
adequate remedy at law and it is only when 
there is no such remedy that a suit in equity 
can be maintained. Equitable causes and de-
fenses are not available in actions at law, be-
cause they invoke the judgn1ent and appeal to 
the conscience of the chancellor and the free 
exercise of that judgment and conscience is 
forbidden in actions at law by the rule which 
entitled either party to a trial of all the is-
sues of fact by a jury. ( Citing cases.)." 

VI. 

If a part of an entire contract is void under the 
Statute of :F'rauds, it is void in toto. 

Pond v. Sheean, et al., 132 Ill., 312; 
Gould v. Mansfield, 103 Mass., 408; 
Trout v. Ogilvie, 182 Pac., 333; 
Harsha v. Reid, 45 N. _Y., at page 420; 
Grant v. Grant, 29 At., 15 (Conn.) ; 
Fuller v. Reid, 38 Cal., 100; 
Thayer v. Rock, 13 Wend., 53. 

VII. 

The defense of the Statute of F 'rauds is available 
unde.r an answer denying _ that deceased ever made 
any promise to devise the land to the plaintiff. 

Lozier v. Hill, 69 Eq. 300, 59 At., 234; 
Fanger v. Caspary, 87 App. Div., 417. 

10 

20 

30 

40 
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VIII. 

Plaintiff's testimony as to transactions with de·-
cedent is inadmissible. 

Evidence Act, C. S. of N. J., page 2218, 
Sec. 4; 

Clawson v. Brewer, 67 Eq., 201, 58 At .• 
598. 

IX. 

A party cannot testify in an action against an 
estate as to a conversation had with decedent, 
though a third person ·was present at the time, and 
has testified in regard thereto. 

Healy v. Malcolm, 66 App. Div., 501, 73 
N. Y. S., 259; 

Glasgow v. Glasgow, 209 App. Div., 884, 
205 N. Y. S., 559. 

X. 

The husband alone is the proper plaintiff for ser-
vices rendered, such as assisting and caring for 
the testator and his wife and acting as a co1npanion 
to them, in an action, when the engagements for 
such services were made with the wife and the ser-
vices were performed by her. 

• Wooster v. Eagen, 88 L., 687. 

XI. 

The contract, if not in writing, should be proved 
by disinterested witnesses and the evidence must 
be definite, clear and convincing. 

Re Housman'S' Estate, 169 N. Y. S., 277. 

[47113] 

New Jersey Court of Errors and Appeals 

SADIE HIRSCHBERG, 
Plaintiff- Respondent, 

vs. 

HARRY HOROWITZ and DAVID 
COHN, as executors of the Last 
Will and Testa.n1ent of ISRAEL 
HOROWITZ, deceased, 

Defendants-Appellants. 

Action at Law. 

On Appeal 
from Supreme 
Court, 
Passaic 
County. 

This is an appeal from a judgment of the Su-
preme Court for $9,000.00 damages entered in this 
cause on January 14, 1928, after a trial before I-Ion. 
Newton I-I. Porter, C. C. J., and a jury. 

The complaint alleges that on or about March 
1st, 1923, Israel I-Iorowitz, the defendants' testa-
tor, entered into an agree1nent with Sadie Hirsch-
berg, the plaintiff, "that if she and her husband 
would give up the home occupied by them and re-
turn and remain with him, the said Israel Horo-
witz and his wife, during their lives, assisting and 
caring .for them and acting as a companion, that he, 
the said Israel Horowitz, would devise arnd be-
queath to her, the said Sadie Hirschberg, and to 
her absolutely, his entvre estate oif which he would 
die seized ffnd possessed; that the said plaintiff, 
Sadie Hirschberg, accepted said offer, and re-
n1ained with the said Israel Horowitz and his wife 
until their respective deaths (Decen1ber 8 and No-
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vember 24, 1925) and cared for them and acted as 
a c01npanion to them in accordance with the terms 
of said contract; that said Israel Horowitz did not, 
by any last will and testarnent, or in any •other way, 
comply with the contract by leaving his estate to 
the said Sadie Hirschberg, but wholly failed to do 
so" ( p. 8, 1. 18) ; that after the will of Israel Horo-
witz was proven, the plaintiff n1ade a demand on 
the defendants ( the executors) to fulfill said con-
tract, but said defendants refused to pay over said 
estate or any part thereof; that the value of said 
estate is $12,000, for which an1ount plaintiff de-
1nands judgment. 

The answer denies that Israel Horowitz, defend-
ants' testator, made the alleged contract. 

The complaint is based on an alleged special con-
tract. It is not an action .for the value of plain-
tiff's services. It is not a suit in equity for specific 
perfor1nance, where the doctrine of part perform-
ance might be called into play. 

It .should also be noted that there is no allega-
tion of fraud in the complaint and the record con-
tains no proof •Or even intimation thereof. 

In our recital of the facts, we ask the court to 
bear in mind that all of the testimony in this cause 
was given by plaintiff's witnesses; and that the 
. defendants did not introduce any testimony by way 
of defense, because, as will appear fr01n the very 
nature of the case, that was impossible. 

The alleged contract was oral ( p. 13, 1. 33). 
The defendants' testator died seized and pos-

sessed of real and personal property of the value 
of about $11,000. 

The plaintiff was a second or third cousin of the 
said Israel Horowitz. When she was eight years 
of age, , she was taken into the h01ne of the Horo-
witzes, who were a childless couple. She was sent 
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to school, boarded, clothed and suitably main-
tained by then1. They were very kind and affec-
tionate towards : her and she, likewise, was kind 
and affectionate towards then1. She went to school 
until she was fourteen years o.f age, when she was 
graduated fr01n a gra1nmar school. She assisted 
Mrs. Horowitz about the house, performing house-
hold duties son1ewhat after the fashion of a child 
in shnilar circumstances - washing dishes, making 
beds, sweeping and house -cleaning, according to her 
years. She never worked outside of their home. 
At the age of twenty -five, she married Arthur 
I-Iirschberg, a shoe s:alesman. As a wedding pres-
ent, the Horowitzes gave her $1,500. 

She was never legally adopted, and was married 
under her own name of Sadie Rosenberg. 

Upon her marriage (February 22, 1920) she and 
her hu~band took up their residence with the I-Ioro-
witzes., paying $25 n1onthly as rent, and in addi-
tion, one-half of the household expenses. They 
lived together in a five-room apartment in a two-
family .fra1ne dwelling house, the property of Israel 
Horovvitz, at No. 242 Van Houten Street, Pater-· 
son, N. J. They continued to reside there until 
November 1, 1922, during which time two children 
were born unto them . 

The plaintiff's husband occasionally had spats 
with the Horowitzes ( p. 23, L 18; p. 38, 1. 40). Be-
cause of the fact that the children were getting 
on the nerves of the Horowitzes ( p. 16, 1. 20), the 
Hirschbergs moved to East 31st Street, Paterson, 
about November 1, 1922. Their relations oontin-
ued to be friendly. 

Some time prior thereto, Hirschberg had gone 
into the shoe business with $2,000, which he re-
ceived from his wife ; $1,500 of this was the wed-
ding gift of the Horowitzes, and the ren1aining 
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$500 was moneys which had been saved b~ the 
plaintiff while living with the Horowitzes, and 
wedding presents. 

Arthur I-Iirschberg testified that in November or 
December, 1922, about four or five ·weeks after their 
rerr10val into their new home, and on several occa-
sions, Israel Horowitz said to hiln and his wife, 
that if she and her family would return to his hous.e 
and live with them., he would give her everything 
when he died ( p. 18, 1. 20) ; and that his wife 
thought the matter over, consulted him and about 
five or six weeks after they had mO"Ved into their 
new home, she agreed or consented to go back 
(p.19, 1.10). 

The only other witness who testified as to being 
present when Israel Horowitz made said promise 
was Gertrude Herman, a sister-in-law of the plain-
tiff. She was a frequent visitor at their home 
and occasionally saw Israel Horowitz. 

The plaintiff produced two other witnesses who 
testified that Israel Hor,owitz had made declara-
tions at different times to the effect that he had 
promised the plaintiff that if she would return to 
his home wih her husband and children, he would 
leave her everything he had when he died. One 
was Grace Spivak, a nurse, who had lmown the 
plaintiff, as well as the decedent, for about twelve 
years, and who attended the Horowitzes in their 
last sickness. The other was Mrs. Maines, who 
resided next door at 246 Van Houten Street, and 
had known decedent ten months. About one month 
after she met him, and also on one other occasion 
(p. 57, 11. 20-30), Israel Horowitz told her, in back-
yard conversations, that he had promised the plain-
tiff that if she came back, he would give her all 
he had when he died (p. 57, 1. 18). Mrs. Maines 
never visited the Ho~owitzes, nor they, her. 
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Throughout the trial, defendants objected to all 
the questions addressed to the alleged oral agree-
ment, as incompe t ent by reason of Section 5 of the 
Statute of Frauds, which requires that any con-
tract or sale of lands, tenements : or hereditaments 
or any interest in or concerning them be in writ-
ing to be enfo1·ceable; and also to the questions as 
to the alleged declarations of decedent on the 
ground that they \Yere 1nerely declarations of testa-
mentary inten t ion and not adrn.issions against in-
terest. Said objections were overruled and excep-
tions duly tak en. 

When the Hirschbergs moved to East 31st Street, 
the rent of their five-roo1n apartment was $45, and 
naturally, there was no sharing in the household 
expenses. They lived there about four n1onths (No-
ve1nber 1, 1922, to l\Iarch 1, 1923) . When they 
moved back to the Horo,vitzes, about March 1st 
( which is the date the coin plaint alleges the agree-
ment to have been made), 1Iirs :Chl)e1·g's shoe busi-
ness apparently was : not very good. He admits 
that he borrff,ved 1noney from .Horowitz in March, 
1923 and that several suits were instituted against 

' hiln between that time and July or Aug11st, 1923, 
when he was petitioned into bankruptcy (pp. 
31-34). 

His sister, Gertrude I-Iern1an, testified that 
"when Arthur went back to live with Mr. Horo-
witz he had a. little difficulty about paying his 

' one -half share of the ooal, gas, electricity and rent, 
and so .forth" ( p. 66, 1. 12). · Of course, when they 
returned, it obviously meant a considerable sav-
ing for the I--Iirschber gs. The rent was $25 monthly 
instead of $45, and one-half of the household ex-
penses was borne by the I-Iorowitzes, although they 
were only two eld2rly people and the Hirschberg 
family consisted of four persons. 
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When they moved back to the Horowitz house 
at No. 242 Van Houten Street, they lived by them-
selves for about one month on the first floor (p. 81, 
1. 37), and then the Horowitzes moved downstairs. 
After a few weeks the Hirschbergs and Horowitzes 
moved into the apartment upstairs. 

When Israel Horowitz was in extremis) he spoke 
to Miss Spivak, his nurse, about his brothers and 
sisters, of their homes, and of their families ( p . 52, 
1. 25). It is a significant fact that his will, in 
which he devised and bequeathed his entire estate 
( after the death of his wife and the payment of 
certain charitable bequests ·) to his sisters and 
brothers and their issue, was 1nade November 12·, 
1920, about ten months after the marriage of the 
plaintiff, and about two years prior to the making 
of the alleged agreement ( Pltff's. Exhibit, p. ·93). 

The conclusion is inescapable that Israel Horo-
witz, a man of very small means, felt that he had 
done his full duty to the plaintiff in raising her 
from tender years to womanhood, and then marry-
ing her off. Being childless, his next thought 
( alter his wife) was of his brothers and sisters, 
his next of kin. 

When the Hirschbergs met with business re-
verses, and had to cut down on expenses, his house 
and then his home was open to them. That is why 
they returned. 

Hirschberg and his sister, Mrs. Herman, and 
Mrs. Maines, all testified that much of the house-
work was done by the plaintiff. It must be borne 
in mind, however, that considerable of this work 
was necessitated by her own fainily requirements. 
Hirschberg also testified that the Horowitzes took 
in a cleaning woman on an average of once a week 
or every other week (p. 39, 1. 23; p. 40, 1. 15). 

The record is absolutely barren of any proof 
whatever that Israel Horowitz agreed to devise 
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and beque:a,th to the plaintiff the entire estate of 
which he would die s·eized and possessed j unless it 
is to be implied in his alleged promises to leave 
everything he had to the plaintiff; and we are un-
able to find any evidence that the alleged agreement 
was conditioned on the plaintiff 's assisting and car-
ing for the Horowitzes and acting as a companion 
to them. 

We desire to call to the court's attention, that 
defendants' trial memorandum was · submitted to 
the trial court at the very outset of the trial. Our 
purpose in incorporating it in the state of the case 
is to apprise this court of the .fact that the theory 
and basis of our defense of this action was specifi-
cally called to the attention of the trial court. 

It is our contention that the agre ·ement alleged 
in the compl aint is void and unenforceable, as it 
developed at the trial that the contract was · not 
in writino- and that Israel Horowitz died seized b, 

of real property (his house at No. 242 Van Houten 
Street) of the value of about $8,000, and possessed 
of per sonal property 9f the value of about $3,000. 

A motion for a non-suit was also made on the 
ground that the Statute of Frauds prevented a 
recovery on the special contract and that this ac-
tion should ha ve been brought by the plaintiff's 
husband, because of the nature of plaintiff's alleged 
services (pp. 84 and 85). 

The grounds of appeal, which follow, are com-
prehended in and will be discussed under these 
points~ 

1. An oral agreement to devise and bequeath 
real and personal property is void under the Stat-
ute of Frauds.. 

2. If a part of an entire contract is void under 
the Statute o.f Frauds, it is. void in toto. 
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3. Plaintiff's testimony as to transactions relat-
jng to the alleged agree1nent with decedent is in-
admissible. 

4. The agreement alleged being void, if a recov-
ery is sought for the services testified to, performed 
at the request of the decedent, the action mus.t 
be in assu1npsit on a quantwrn meruit and n1ust be 
brought by the husband. 

5. No evidence was produced in support of the 
contract set .forth in the complaint. 

6. The judgment should be reversed, and the 
complaint dis1nissed. 

Grounds of Appeal. 

1. The court refused to non-suit the plaintiff, al-
though a non-suit should have been granted pur-
suant to defendants' request. 

2. The verdict is contrary to law. 

3. No evidence ·was produced in support of the 
contract set forth in the con1plaint. 

4. The charge of the court was contrary to law. 

5. The verdict of the jury, under the charge of 
the court, was based on facts not involved in the 
issue raised by t:he pleadings. 

6. The court charged the jury: 

(a) "The suit is ,based upon a contract 
which l\irs. Hirschberg says she had with Mr. 
Horowitz, deceased, whereby she was to render 
certain services for hiln, whereby he was to 
pay her at the close o.f his life, or after his 
death~ a su1n equal to the value of his estate. " 

( b) "But there was testimony ·with respect 
to the contr act by others who were p1·esent and 
by others who testified that the deoeased at 
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different times subsequently express ed hin1self 
as having made such a contrac t . I have refer-
ence to Ni r s. Maines, whom you will recall for 
ten mon ths prior to the death of Mr. Ho~owitz 
lived next door, and to her testimony with re-
spect to the conversations that s:he had and 
how they came about, with respect to the dis-
posal of his property, over the back fence. 
There is also the testimony of the nurse, whose 
name I have forgotten, who was told. she says, 
by the deceased that he wished to see the plain-
tiff, Mrs. Hirschberg, on the Sunday night pre-
ceding his decease ; that Mrs. H k schberg was 
summon ed by her to the sick bed, and that 
Arthur I-Iirschberg, her husband, accompanied 
her, at which tilne there was a declaration by 
him to the effect that there was this existing 
contract. And at that time, the te stimony of 
that witne ss is, there were instructions given 
that an attorney be sumn1oned, because the 
question was asked the deceased whether he 
had provided for the carrying out of this con-
tract by the provisions of his ,Yill." 

( c) "Now, you will recall that the plaintiff's 
contention is that after her n1arriage she con-
tinued to live ·with Mr. and l\Irs. Horowitz and 
did so for a period of about four years, during 
which time two children were born to them ; 
that then there caine some friction, or at any 
rate, the elder couple suggested that they 
better have a hon1e of their ovn1, the children 
annoyed them, and so they established a home 
of their own, I think the testimony was on 
November 1, 1922; that they maint ained that 
home independently of the old folks fron1 that 
tilne until 1\if arch 1, 1923 ; that some weeks 
after they had made that move-- I think the 
testimon y was five or six w,eeks, the proposi-
tion was 1nade to th em by Mr. Horowitz t o re-
turn, that he mis sed th em, that he n1issed the 
children; and then it was th at t he contr act had 
its ince pt ion , then it ·was that he ,offere d as nn 
indu cement for the1n to come and r esume liv-
ing ,vith him and taking care of him and his 
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wife; that he offered them compensation, and 
that he made the contract with them that if 
they would do that they would have whatever 
he had when he got through with it." 

( d) "Now, it is true, as counsel for the de-
fendants says, that ·we have in this State a 
statute known as the Statute of Frauds, which 
requires, under certain conditions, that con-
tracts be in writing. But that statute says 
that contracts to work or for services n1ust be 
in writing if the services ,referred to in the 
contract are to be performed ·within a year. 
This contract is not within the Statute of 
Frauds, in the opinion of the court, because it 
was not to be performed within a year, neces-
sarily. No one could tell how long it might 
take. And so I say that all that you must de-
cide in this case is, under the evidence, whether 
o·r not there was such a contract." 

( e) "There is, no dispute that it ·was not in 
writing. My ruling is that it need not have 
been in writing. My ruling is that if there was 
a contract, as is alleged by the plaintiff, it was 
an enforceable contract." 

( f) "The contract, it is contended, was that 
1\Irs. Hirschberg was to receive all of his be-
longings ; in other words, all of his property 
or all of his est.ate." 

( g) "The only testimony we have with re-
spect to the estate is the testimony of Mr. 
Harry I-Iorowitz, that the estate amounts to a 
little over eleven thousand dollars :, and on 
cross examination jt developed that there had 
been no commissions paid the executors ', and 
there were -still some administration expenses 
to be paid, as I ,recall it." 

"Now perhaps it may not be important as. 
to the exact amount of your verdict, because if 
your verdict is larger than the estate it cannot 
be paid, because there is nothing to pay it with. 
If, on the other hand, there are bills that must 
be paid out of the funds that the executors 
have, they ·would have to be paid if they were 
a prior claiin against the estate, that is, prior 
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to this claim. That would be true if they were 
co1nrnissi ons to ex,ecutors and accounting fees. 
So the te st irnony that you have is a little over 
eleven thousand dol1ars, and that means, I as-
smne., eleven thousand dollars, at any rate. 
That is the only definite amount, perhaps, that 
you could fix." 

7. The action should have been brought by the 
husband of the plaintiff who is entitled to her earn-
ings and wag es for the services testified to. 

8. The defendants' testator was seized of real 
property at the tin1e it is claimed that the alleged 
contract was made, as well as a.t the time of his 
death. 

"!l The court erred in holding that an oral agree-
ment that decedent would devise his real estate and 
bequ ea th his personal property was valid with re-
spect to the personal prope ,rty and in admitting 
eviden ce in ref ere.nee thereto. 

10. The court admitted illegal evidence on be-
half of the plaintiff, to wit, testimony in reference 
t.o the alleged oral contract. 

11. The court refused to strike out all the testi-
mony as to the alleg ed oral contract although it ap-
peared that de fendants' testator had died seized 
of real property. 

12. The following question to the witness, Arthur 
Hirschberg was adn1itted: 

"What was the understanding that waS' had 
between v.ou and Uncle Israel, as you lmew 
him, with reference to your living there at the 
tin1e?" 

13. T·he court erred in permitting the witness 
Arthur 1-Iirschbe rg to testify that the plaintiff told 
his sister ( Mr s. Gertrude Herman) and Mrs. 
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Maines that she had decided to go back with her 
uncle. 

14. The court erred in permitting the witnes-s 
Harry Horo-witz to testify that the value of the 
est ate at the present tirr1e was a, little over Eleven 
thousand ( $11,000) D,ollars:. 

15. The court erred in pern1itting the witness 
Harry Horowitz to testify that the house was sold 
and all the estate was converted into cash after 
decedent's death, and that he, acting as an execu-
tor of the decedent's estate, sold it to one I--Iickey. 

16. The court erred in permitting the plaintiff 
to testify as to the services rendered by her for the 
decedent. 

POINT I. 

An ox-al agreement to devise and 
bequeath real and personal prop ,erty 
is void u.nde ·r the St ,atute of Frauds. 

Sec. 5 of Act for the Prevention of Frauds , and 
Perjuries: 

"5. Promises and agreements not bindino-
unless in writing.-That no action shall b~ 
brought ,... * * ( 4) upon any contract or 
sale of lands, tenements or hereditan1ents or 
any interest in or concerning them ; ¾:· * ·>=· 

unless the agree1nent upon which such action 
shall be brought, or some rn.emi0randum or note 
thereof, shall be in writing, and signed by the 
party to be charged therewith, or so111e other 
person thereunto by him or her lawfully au-
thorized." C. 8. of N. J., page 2612, Sec. 5. 

In Lozier v. Hill, 68 N. J. E. 300, we quote from 
the opinion of Stevenson, V. 0.: 

, 
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"The alleged contract of Mr. Kip to devise 
the land in question to the complainant is 
within the St atute of F r auds." Browne Fraud, 
Sec. 263; Johnson v. liubhell, 10 N. J. E. 332; 
Gould v. Mansfield, 103 M(lss. 408; Harder v. 
Harder, 2 Sandf. Ch. 17. 

"The an swer does not set up the Statute of 
Frauds as a defense, but it denie ~ th at Mr , 
Rip ever made any promise to devise the land 
to the complainant. Upon such an answer, the 
defendant has 1 the full benefit of the Statute 
of Fr auds as a defense. ( Citing nUinerous 
cases 1.)" 

In Cooper v. Golson, 66 N. J. E. 328, Fort, J., 
in delivering the opinion of the Court of Errors 
and Appeals, said: 

"This is a suit in equity for specific per-
forinance of an alleged contract for the devise 
of lands. 'rhe bill is filed against the heirs-at-
law of Joseph P. Colson, -who died intesta~e, 
leaving th r ee farms in the County of Salem, 1n 
this State. 

"The bill states the alleged agreement to 
have been 

" 'That if your oratrix would con_tinue to 
live -with him (Colson) and act as his house-
keeper, to serve hin1 and look after his inter-
ests as she had done, he would compensate her 
full; and comple t ely; that he would "leav~" 
her a farm ; by which words youJ> oratr1x 
charges that said Joseph P. Colson n1eant, and 
did intend for your oratrix to understand, 
that he would make and execute his la:st will 
and tes itament, and would therein, in due form 
of lavv, devise to her a farrr_i-.' . 

"'rhe prayer of the bill 1s that the heus-at-
la w be decreed 

'' 'to convey to your oratri~, her hei_rs and 
asis:io-ns the farn1 and plantat10n of which the 
said~ J dseph P. Colson died seized and herein-
bef ore pa rt icularly descr ibed and set forth, 
known as the "Peterson Farm." ' 
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"The ans,-yer denies the agreement as alleged 
in the bill or any other agreement of like 
character. 

"The proof shows :, I think, that the it.gree-
ment was made, and that Colson frequently 
stated that he did intend to leave to the com-
plainant the Peterson Farm or that the Peter-
son Farm was hers, or sin1ilar statements 
which clearly indicate that a pa.rol agreement 
was made to . devise, in consideration oif the 
labor and s-ervices of the complainant, the 
Peterson Farm to her. 

"By our 'Act for the Prevention of Frauds 
and Perjuries.,' appr10ved March 27, 187 4, it is 
provided: 

" 'That no action shall be brought 4:· 4:· 4:· 

upon any contract or sale of lands ·, tenements 
or hereditaments, or any interest in or con-
cerning them, -:-:- •>; unless the agreement 
upon which such action shall be brought or 
some memorandum or note thereof shall be in 
writing and signed by the party to be charged 
therewith, rnr S'Ome other person thereunto by 
him or her lawfully authorized.'" Gen. Stat., 
page 1603, Sec. 5. 

"An agree1nent to convey or devise lands 
wholly in parol is unenforceable at law. It is 
equally so in equity, unless. -:<- * * 

m-:• * Most scrupulous care should be 
exercised by the courts in this class of cases, 
and especially where one of the alleged con-
tracting parties is dead. An allegation of an 
agreement to convey is easily n1ade and casual 
conversations or jocular remarks , of intent to 
devise or convey at death can readily be 
turned into serious import. The statute de-
clares that agreements to convey land not in 
writing are void. If equity is to overthrow 
the statute on the ground that, owing to the 
peculiar character of the facts in a given case, 
it would be a fraud not to hold one of the , 0on-
tracting parties estopped from setting up the 
statute, such power should be exercised upon 
the most clear proof, not only of the contract 

'/ 
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to devise or oonvey the land in question, but 
of the fact that the rendition of the services 
was wholly referable to the contract to convey 
and solely predicated upon that agreement, 
and that proper and adequate compensation 
for the services cannot otherwise be made, be-
cause of the fact that, in reliance upon the 
oontract, it appears reasonably probable that 
the complainant has irretrievably changed t~e 
whole course of his life and circumstances 1n 
order to fulfill his part of the agreement." 

The case of S.mith v. Admrs. of Smith, 28 N. J. L. 
· 208, was an action at law, and is therefore par-
ticularly in point. We quote the following from 
the opinion of Green, C. J. : ' 

"The contract p,ro;ved upon the trial of this 
case or "\Yhat the evidence tended to prove, was 
clea~ly within the Statute of Frauds and Per-
juries. It was a contract for the transfer of 
an interest in land. The plaintiff, who was 
tenant from year to year of his father ( the de-
fendant's intestate) erected new buildings 
upon the demised premises upo1;1 t~e authority 
of his father, who told the plaintiff, to go on 
and build, and the farm should be his," or, 
as another witness testified, "to go ,on and fix 
what he ha.d a mind to~he had left it to hiln." 

"The evidence in the cause would have war-
ranted the jury in finding that the plaintiff 
erected the buildings with the consent and ap-
probation of his father, upon his e~press, p,ro11;1-
ise that the farm should be his upon his 
father's death, by deed or devise. The con-
tract to transfer the land being within the 
.Statute of Frauds, was void and cannot fio.rn1 
the foundation of an action. The plaintiff, 
therefore, clearly could not sue upon the 
special contract." 

Pond v. Sheean, et al., 132 Ill. 312 (1890), al-
though a suit in equity, treats of a situation simi-
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lar to the instant case. The opinion of the Su-
preme Court was delivered by Mr. Justice Craig: 

"T~is was a bill in equity, brought by 
Hattie Pond, to set aside the · last will of 
B•radner Smith, deceased, and to enforce the 
specific performance of a par ,ol agreement al-
leged to have been n1ade on or about Dec. 1, 
1857, ~etween Marshall B. Pierce, father of 
complainant, and Bradner Sntlth under which 
the con1plainant claims all the property both 
rea~ and personal, which the s1aid B;adner 
Smith owned at the tin1e of his death. -r.- * · •>:•" 
* * • * * * * • 

"The executor and devisees unde ,r the Will 
put_ in an ans:ver to the bill in which they 
denied the malnng of the alleged contract and 
plead th_e S.tatute of Frauds thereto. They 
also denied all the substantial allegations of 
the bill. * * *" 

* * * * * * * 
"Th~ contract u:1-der which complainant ·was 

taken into the Smith family was claimed to be 
proven by one witness., who was present when 
t~e contract was made-Mrs .. Pierce, now the 
Widow of complainant's father. ...:-* ...:-

"The declarations of the Smiths; on differ-
ent occasions during the time that Hattie re-
sided with the1n were proven by several wit-
nesses, to the effect that ·what they had would 
be hers when they were thr:ouo·h with it that 
S?-~ would be an heir, etc., but° no perso~ no~v 
living heard the .contract except Mrs.. Pierce 
·whose evidence is given above. At the time 
the airrangement relied upon w:as made, Smith 
owned real and personal property, and as here-
tofore shown, he owned real and personal prop-
er~y at the time of his death. Mary Smith, the 
Wife of Bradner, died May 21 1885 and the 
latter died March 31, 1887. ' ' 

"Th . ere 1s no oontroversy in regard to the 
fact that complainant, from the time she was 
four years of age, until she married, at the age 
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of twenty-nine, on Oct. 10, 1880, resided with 
the Smiths as a member of their family. She 
was boarded, clothed, ,and educated by them 
and at the same time, she perflormed s.uch ser-
vices as are usual in a family occupying the 
position in society that the Smiths occupied. 
So far as appears, she was treated as a child, 
and no doubt perform ed the same services and 
received the saine advantages in education, 
clothing and other respects, that she would 
have received if she had been a child of the 
Smiths. Whether Bradner Smith, in raising 
c01nplainant from infancy to womanhood, in 
clothing and educating her, in .aiding her to 
consum1nate an advantageous nuurriage, in giv-
ing her property, did all that, in morals, he 
should h ave done, is not a question we are 
called upon to determine. The complainant 
seek s by her bill, the specific performance of 
a parol contract. Under the contract, she 
clain1s personal property, choses in action, and 
,real estate, but as she never was in po ssession 
of any of the property und er the contract, the 
Statute of Frauds being pleaded, is she en-
titled to a decree? While other questions are 
involved, this is the n1ost important one . ...:-...:-...:• 
* * * * * * * • 

"A case much in point is Wallace v. Long, 
105 Ind. 522. In th at case a child seven years 
old was t aken under an agreen1ent that if she 
·would live wi th decedent and her husband un-
til their deat h , th ey ·would make her their hei ,r, 
and at their death , they --would will her their 
entire estate. Property, real and personal, was 
left of the value of $6,000 but no will was , made 
as per the contract. In µeciding the case it is 
said: 

" 'If the Statute of Frauds presents no ob-
stacle to the enforcement of the cont iract, then, 
so far as the record discloses, none exists .. It 
cannot, of course, be denied, that if the contract 
had been in writing, or if, in pursuan ce of an 
.oral contract, the plain t iff had been put in 
eon1plete _possession, and she had otherwise 
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fully performed on her part, specific perform-
ance could have been enforced. It would then 
have presented a case analogous in principle to 
Mauck v. ~Ielton, 64 Ind. 414. This much has 
been 'Said to show that the only in1pediment in 
the way of a specific enfo,rcement ,0,f the con-
tract involved in this case is the Statute of 
Frauds. "\Vben the title to property is to be ac-
quired by pu1~chase, the Statute of Frauds will 
operate upon and affect the contract in precise-
ly the same manner, whether the consideration 
for the purchase is to be paid in services, 
money, or anything else. In either case, such a 
contract, being in parol, and entirely executory, 
cannot be enforced by either party. That the 
evidence in this case tends 1 to support the view 
that it was the purpose of the intestate to n1ake 
provision for the plaintiff's ward by a will, may 
be conceded; but as the agree1nent to do so. 
wa.s never manifested in vvriting, signed by her 
and as jt involved an agreement for a sale of 
real estate and for the transfer of personal 
property, such agreement was subject to the 
operation of the Statute of Frauds, equally 
with all other agree1nents for like sales. Be-
cause the agreement vvas not withdrawn from 
the operatiion of the statute by part perform-
ance, it cannot be specifically enforced; 
neither can it be the foundation of an action 
for dainages.' 

"It will be observed that in the case cited, 
while the , agreen1ent was one of the same char-
acter as the agreement involved here, the smne 
rule was held to apply as if it was a mere 
verbal sale of real estate, where no possession 
has been taken under the contract. 

"In vie,v of the authorities-, we are able to 
anrive at but one conclusion, and that is, that 
the contract relied upon, resting in parol, is 
·within the Statute of Frauds, and void. Con-
ceding that the complainant was taken into the 
family of the Smiths under an arrange1nent as 
testified to by Mrs.. Pierce, and that they were 
to leave her their property ··when they were 
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done with it 'in consideration ,of the future 
care, nurture and services of complainant,' and 
treating the surrender of complainant by her 
father, and such services as she may have ren-
dered, as a payment for the property agreed 
to be given her, still, as, she never obtained 
possession of any of the property under the 
contract, under the authorities, the agreement 
resting in parol, was void by the Statute of 
Frauds and can not be enforced in a court of 
equity. It is imposing no hardship upon par-
ties, where the title to real property is involved, 
to requi.re their contracts to be reduced to 
writing, and it iS' the safer rule. Where the 
terms and c,onditions of a contract depend upon 
the recollection of witnesses after the lapse of 
many years, as is the case here, there is always 
1nuch uncertainty in regard to what the con-
tract ,really was~ and where the title to real 
property is' involved, no rule ought to be 
adopted which will encourage the making of 
such contracts." 

In Lasher v. McDermott, 173 App. Div. 79 
(1916), Oo.chrane, J., said: 

"Without reference to the sufficiency of the 
evidence to establish the plaintiff's alleged ,oral 
contract, it is clear that she cannot prevail on 
this appeal. The action is at law and not in 
.equity. The contract to make .compensation in 
real estate not being in writing is void under 
the Statute of Firauds, and whatever relief 
might be granted the plaintiff in an action _in 
equity, the court is powerless t? g~an~ relief 
in this action beyond what the ·tr1al Justice has 
already granted. ( Citing cases.)" 

In Ludwig v. Bungart, 48 App. D. 6'14 (1900), 
the alleged agreement ,vas an oral pr01nise by de-
fendant 's testatrix to devise and otherwise trans-
fer to the plaintiff, a house in which the promisor 
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resided and conducted aJ store, together with the 
contents of the store, upon her death, if the prom-
isee would collect the rents of certain other prem-
ises-and have her sion perform certain services about 
the promisor's property and would attend to the 
pay1nent of the taxes on both properties, and would 
go to the store and residence of the promisor every 
evening and stay with her until it was time to 
close the place. The plaintiff performed the a.gree-
ment on her part, but received nothing for so do-
ing, inasmuch as the promisor failed tio devise the 
premises in question, or otherwise transfer the 
same to the plaintiff. Judge Willard Bartlett 
said: 

"The complaint was properly dismissed as to 
the second alleged cause of action. The gi.st of 
that cause of action is the breach of an oral 
contract for the conveyance or devise of real 
property. Such an agreement is void under the 
Statute of Frauds, unless there has been such 
performance on the part of the plaintiff as to 
take it out of the operation of that Statute." 

Gould v. 1\Iansfield, 103 Mass ,. 408 ( 1869) holds 
that an oral promiS'e to make a will of all the tes-
tator's property, real and personal, in favor of a 
person ·who, in consideration thereof, agrees to 
make a similar will in favor of the first testator 
and makes one accordingly, isr a oontract for the 
sale of lands, within the Statute of Frauds. 

We quote from the opinion. of the Supreme Court, 
Chapman, C. J. : 

"If we look at the character of the act to be 
done, we find that a will is considered in the 
nature of a ,conveyance by way of appoint-
ment." Harwood v. Goodright. Cowp. 87, 90. 
"It doth as effectually give and transfer estates, 
and alter the property of lands and goods, as 
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acts executed by deeds: in the lifetime of the 
parties." 1 Shep. Touch. 402. "A devisee 
oomes within the legal definition of one who 
takes by purchase." Watkins-, on Descents, 
155. And the contract set forth in the bill is 
a contract to convey by the act alleged, a title 
in fee simple to lands for a consideration. In 
I-Iarde1· v. Harder, 2 Sandf. Ch. 17, such: a con-
tra ct ·was held to be within the Statute of 
Frauds, and in Walpole v. Orford, 3 Ves. 402, 
Lord Chan cellor Loughborough so regarded it. 
See also Browne on Statute of Frauds ( 3rd 
ed.), Sec. 263. In the recent case of Caton v. 
Oaton, Law Rep. 1, Ch. 137, and 2 H. L. 127, 
the san1e doctrine was held. We see no ground 
to differ from these authorities, and must re-
gard it as a contract for the sale of lands, 
within the Statute of Fr.ands." 

We quote from the opinion of Baldwin, C. J., in 
the case of Schempp v. Bea;rdsley, 83 Conn. 34 
(1910) : 

"In 1885, Agnes Coffey, a s,ingle woman of 
sixty-five, who had not heard from any of her 
relatives for thirty years and did not know 
that any of then1 were still alive, ,orally ag,reed 
with Ada1n Schen1pp and his wife that if they 
would live with her in a house which she was 
ready to buy for that purpose, and there sup-
port her pr operly aSi long as she should live, 
she would give them all her property when she 
died. She bought a house, a few weeks later, 
and they, •relying on the agreement, moved into 
it, and supported her there properly as long 
as she lived. A few years after the purchase, 
she had their oral agreement put in writing, 
signed it, and had Adam 8che1npp sign it, tell-
ing him that the effect of this paper would be 
to O'ive hin1 and his wife all her property upon 
he/ death. After her death, fragments of this 
paper were found in her room, but not enough 
to form a 1ne1norandu1n in writing which would 
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avoid the effect of the Statute of Frauds. She 
died Mar. 19, 1907, leaving a will executed in 
1906 and a codicil executed in 1907, which gave 
all her p,roperty to certain rel~tives. The ex-
istence of such a will she fraudulently con-
cealed from the S.c.hempps, and they first 
learned of it after her death. T:he value of the 
support .. which they furnished her was $12,500. 
* • * * * * * * 

"The Superior Court ruled that the agree-
ment under which the Schempps clai1ned was 
within the Statute of F1rauds and absolutely 
void; that if any recovery could be had, it 1nust 
be upon a qu,antum meruit only; and that, on 
the latter basis, they could recover for all the 
support furnished since 1885. 
* * * • * * * * 

"Her contract being in part for the convey-
ance of real estate, the plaintiffs can support 
no action upon it. It was not, however, a mere 
nullity. While the Superior Court has found 
that it was void, we understand this to be 
simply a mode of stating that it was within 
the Statute of Frauds. ->:- * *" 

Because of its clarity and .forceful application to 
the facts of the case at bar, we quote at great 
length from the opinion of the court in Grant v. 
Grant, 29 Atl. 15 ( 63 Conn. 530) , the case being 
fully stated in the opinion : 

''FENN, J.-The plaintiff, now twenty~three 
years of age, when about fou~, went to resi~e 
with William Grant of Torr1ngton, and his 
wife in consequence of a verbal promise made 
by Mr. Grant to her pare1:1ts, th~t if they 
would let him adopt the child as his own, he 
would take her with him to his home, and as he 
and his wife had no children of their own, they 
would educate and maintain her ; that he had 
smne property and : when he died th~ c~ild 
should have it, what there was left of it, Just 
the same as if she were his o-wn daughter. Im~ 
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mediately after she went to reside in the fam-
ily, Mr. Grant and his wife commenced calling 
her 'Tiny Grant', by which name she has ever 
since continued to be known and called. Mr. 
and Mrs. Grant were always kind and affec-
tionate towards her, treated her as their own 
daughter, clothed, maintained and educated 
her in the district school of the town, and did 
everything for her which kind and affection-
ate parents could or would do for their own 
daughter. 

"On the other hand, she was ldnd and a;f-
f ectionate towards them and did everything 
for them which a kind and affectionate daugh-
ter could or would do for her parents. After 
she arrived at a suitable age, she assisted Mrs. 
Grant about the house, washed the dishes, 
made the beds, did sweeping and house clean-
ing, according to her years, and ran errands 
as required. This she continued to do down 
to the date of Mr. Grant's death. On three or 
four occasions he was sick, and suffered on 
each of these occasions for several weeks. On 
these occasions she waited upon him, nursed 
and c.ared for hin1, and he refused to let any-
one else at:tend upon him. He stated to her that 
she would be well rewarded for what she had 
done for him and for his wife. 'You remain 
with us, Tiny,' said he, 'and after I am gone, 
you will be well provided for; what I have left 
shall belong to you.' These remarks and 
others like then1, he made a great many times 
to the plaintiff, to his wife, and to a number 
of his neighbors. In · consequence of these 
promises made to her parents and to herself~ 
the plaintiff was induced to remain with Mr. 
and J\frs. Grant as she did. 

"Mr. Grant died March 4, 1893, leaving no 
children of his own, but a wife and sister sur-
vived him. He died intestate, having never 
adopted the plaintiff in accordance with the 
laws of this State. She had never requested 
such adoption, pecause she did not know or 
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understand that any legal formalities wer e re-
quired, and expected that Mr. Gran t wou ld 
make the promised provision for her by will. 
I-I is prop erty at the time of his death consisted 
of a li t tle over $12,000 in all; of which abou t 
$1,200 was real estate. 

"The above facts, found by a com1nittee are, 
thoug h in greater detail, in subs t antial ac-
corda nce ·with, and affirmance of, the allega-
tions of the plain t iff's complaint against Mrs. 
Grant (widow) and as ad111inistratrix of the 
decedent's estate . Upon such recited facts, the 
claiin of the plaintiff, as quoted from the brief 
in her behalf, was : 

" 'If Willian1 Gran t had made a will, devis-
ing and bequeathing all of his estate to this 
pl aintiff, his widow would first be entitl ed to 
one-half of the personal property, and to the 
use of one-third of the real estate.' 

"The plaintiff asks for a decree that t he 
other half of the personal property shall be 
paid over to her; and that the title t o the real 
esta te, sub ject to the widow's dower , shall be 
vested in her, or tha t a decree wi ll be passed 
giving her an equivalent for t hese. 

"The committee, in additio n to the fact s 
above recited, also n1ade the foll owing finding: 

"'The plaintiff also asks me to find the value 
of her services to Mr . Grant whi le she re -
main ed in his family, for the purpose of obtain -
ing judgn1ent for the amount. in case she is. 
not entitled to the equitable relief prayed for. 
On this subject, I find it impossible to place a 
pecun iary valu e on the plaintiff's affection 
and t enderness for Mr. and Mrs. Gran t. I 
find, however , tha t .for the seven years next 
preceding Mr. Grant's death , on Marc h 4, 
1893, her services t o Mr . Gra nt were an d are 
reasonably wort h , as a mere servant, $12 per 
month , and that interest should be con1puted 
thereon, if the above facts will authoriz e it ; 
and if it is legally and equi t ably r ight so t o 
do, I find that. this int erest ought to be com-
pounde d annual ly.' 

\. 
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"From the foregoing statement, it is mani-
fest that the reservation of this case for ad-
vice, made by the Superior Court, presents for 
our consideration two questions: First, is the 
plaintiff, upon the facts found, entitled to the 
spe cific equitable relief prayed for? And sec-
ond, if not, is she entitled to recover damages 
in this action, and upon this com.plaint? 

"It seems to us that there are conclusive 
reasons why specific perforn1ance, as prayed 
for, cannot be granted. The alle ged contract 
was wholly by parol, the consideration in -
divisible; it provid ed in effect that the plain -
tiff, upon the death of the defendant 's intes -
tate, should succeed to a child's share in all the 
property of said intestate ; and that such prop-
erty at his death, consisted of real, as virell as 
personal estate. The contract, therefore, was 
entire. It applied equally to every part of the 
estate. It concerned an interest in lands, and 
was within the Statute of Frauds. ( Citing 
cases.) 

"In some of the cases, above cited, the al -
leged agreement, or promise, expressly called 
for succession to both real and personal prop -
erty ; and in one of them it appeared that real 
property was owned at the date of the con-
tract. In other cases, the promise did not so 
expressly embrace both, hut was in general lan -
guage as in th e case before us; nor did it ap-
pear whe ther any real estate was owned at 
the date .of the contract . Neither such express 
language, or such ownership has however, by 
any of the courts been regarded as controlling 
considerations, nor ought they to be. The mis-
chief which the Statute was intended to 
remedy-the setting up parol land titles-
would occur equally in either case. And in 
every case, in which the effect of the contract, 
if capable of enforcement, would be a transfer 
of land, and, therefore, in every case where 
such a res ult might at the time the contract 
,vas made , have been conten 1plated as its pos-
sible effect and afterwards found to be its nee-
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essary one, if the contract fa enforced, such 
contract falls within the operation of the 
Statute. 

"But the plaintiff, in the brief presented ju 
her behalf, conceding that the .oral contract 
was within the provisions of the Statute of 
Frauds, contends that the finding shows such 
performance upon her part as relieves the case 
from the operation of the Statute. The ad-
judications upon the subject of what consti-
tutes sufficient part performance of an 01·al 
contract to take it out of the Statute are al-
most number less ... i- «· * 
• * * * * * * * 

"Even if it be imagined that relief by way 
of damages for breach of contract was jn-
tended, it would amount to precisely the sa1ne 
thing. For, waiving the consideration aheady 
advanced, based upon the clear provis ions of 
the Statute of Frauds., which would n1ake such 
a contract of no legal validity ( Donahue's Ap-
peal, supra) (62 Conn. 370) it would be im-
po~sible to fix the amount of such damages, 
prior to the final completion of the settlement 
of the .estate; and no jury could legitimately 
determme such amount and no court, through 
the form of a j1~dgment at law, as for a liqui-
~ated and d.efi111te sum, could grant the plain-
tiff such relief. It would only be throu 0'11 the 
~ore flexible and adaptable remedies p;rtai11-
1ng to the equitable jurisdiction that the re-
s~lt sought co~ld be . attained. That the plain• 
tiff, although 1nclud 1.ng a den1and for da111aO'es 
in the con1plaint, has not contemplated stch 
recovery for a fixed su1n, as dainages for 
?reach of. contract, is manifest; for not' only 
1s no clann ~herefor made in the brief pre-
sented to us 111 her behalf, but the comn1ittee 
although making as we have before stated at 
her request? a finding of facts not based upon 
any allegat10ns of the co1nplaint, has nowhere 
made any such finding as would enable the 
court, even approxin1ately, to fix the amonnt of 
any such judgment. The value of th1:; real 
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estate, and of the entire property, is indeed 
approximately found, but there is no state-
ment or suggestion as to the clear estate which 
would remain after the payment of debts., 
charges and expenses; for wbich omissions 
there can probably be no better reasons than 
the one already given, that an accurate state-
1nent in regard to the matter, at the present 
time, would, b~ reason of necessary contin-
gencies, be iinpracticable. 

"And, :finally, notwithstanding the finding 
of the c0111mittee, as to the value of the plain-
tiff's services, 111ade at her request, the plain-
tiff, in her brief, has advanced no claim for 
any recovery of that character, and to that 
extent." 

The opinion of the court in Banta v. Banta, 103 
App. Div. 172 ( 93 N. Y. S. 393) is very illuminat-
ing, and we quote it at length. The action was ,for 
breach of an oral contract whereby defendant 
agreed on his death, to give plaintiff his farm and 
money in consideration of plaintiff residing on the 
farm and doing all necessary work about the same. 
The plaintiff perf or111ed on his part, but suhse-
q uently was ordered off the farm. 

"PARKER, P. J. It seems to me clewr that 
upon this con1plaint the plaintiff should not 
have recovered the verdict and judgment 
which was given him in the court below. The 
cmnplaint is the same that was dismissed upon 
the former trial, and it seeks to recover upon 
the contract, as a valid one, and asks for the 
damages resulting fro111 its breach, viz., the 
value of such contract. True, it was held error 
to disn1iss such complaint upon the former 
trial, but it -was entirely on the ground that no 
such issue had been tendered in this action; 
and the moment that the defendant's answer 
-was an1ended and such an issue was presented 
it becam.e apparent that the issue so ten-
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dere-d 1nust prevail, and that no recovery 
could be had against the defendant upon 

, tl1e cause of action therein set forth. Upon 
·_ this trial, however, the plaintiff was al-

lowed to prove, over the defendant's ob-
jection, the maldng of that contract by parol 
and the defendant 's breach of it; and the de-
fendant's motion to dismiss the compla int on 
the ground that such contract was void by the 
statute of frauds was denied. This ruling 
seems · to have been n1ade on the theory that, 
while the plaintiff could not recover damages 
for the alleged breach, he could recover .for t he 
value of the services which he rendered for the 
defendant during the tiine he was at ,vork 
there. But very clearly there is nothing in 
this complaint to suggest that the plaintiff in-
tended to ask from this jury any such relief. 
As a 1natter of law the defendant becaine 
liable to pay to the plaintiff the fair value of 
his services rendered while working under the 
atten1pted contract that the defendant subse-
quently repudiated; but he was not liable to 
a judgment therefor in an action brought and 
tried for an entfrely different clain1. When 
the plaintiff rested, the def end ant took the dis.-
tin ct objection that the plaintiff could not, 
under this complaint, · give evidence of the 
value of the services rendered to defendant by 
him, and therefore could not recover for the 
same in this action; and he also insisted that 
there was no evidence of the value of such serv-
ices. In both of such propositions he seems 
to have been correct. There is no averment 
whatever in the complaint as to the value of 
such services, no evidence offered by the plain-
tiff of their value, and no evidence in the case 
concerning what the whole extent of such serv-
ices was, or as to what their actual value was. 
The defendant then raised the question 
squarely that a recovery for the value of the 
services actually rendered could not be had in 
this · action; and plainly same could not be 
had, for the simple reason that nothing in the 
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complaint indicated that the plaintiff sought 
any such relief in this action. Reed v. McCon-
nell, 133 N. Y. 425, 31 N. E. 22. Also it is 
very clear that the issue as to what such serv-
ices were fairly worth was not tried in this 
action. Neither party offered evidence upon 
that question. It was not considered by either 
party an issue in the action until after the evi-
dence was all closed, and the trial judge left it 
to the jury to deter1nine what the value of such 
services vvas, and instructed them to render a 
verdict for that amount against the defendant. 
Very clearly the defendant has never had any 
trial .of that issue. He was not apprised when 
the trial commenced that he must meet that 
issue, nor was he at any time during the trial 
invited to n1eet it. No evidence was ever put 
before the jury that enabled them to intelli-
gently determine what the value of such serv-
ic~ fairly was, and a comparison of the 
antount of their verdict with any evidence that 
can be found in the case on the subject of 
such value demonstrates how utterly that ver-
dict was a matter of guesswork. 

"'1Ve are asked upon this argument how the 
plaintiff can recover anything for the services 
that he actually rendered the defendant be-
tween the tin1e the agreement was made and 
the time he was driven from the farm, if the 
jury n1ight not render him a money verdict for 
.:the same. N,o doubt a jury may give him such 
a verdict whenever he calls the defendant into 
court to answer to such a clahn. Nor would 
it be necessary for the plaintiff to bring 
another action to so recover. He might, as 
soon as the def end ant tendered him the de-
fense of the statute of frauds to the agreement 
between them, have confessed his inability to 
recover damages for its breach, and have 
amended the complaint so as to avail hhnself 
of his right to recover for the services which 
he had rendered; and upon such amended 
pleadin~ ~hat clairn could be properly and reg-
ularly litigated between the parties. But in 



30 

this action the plaintiff has sought to recover 
not for services rendered, but for the value of 
an alleged broken contract on the defendant's 
part. And he insisted upon such a recovery 
to the extent, even of declining to withdraw a 
juror and amend his con1plaint, and of except-
ing to the charge of the court which pern1itted 
the recovery he is now seeking to sustain, and 
of appealing from the judgment rendered 
thereon. True, he has now abandoned and 
withdrawn such appeal, and stands content 
with the verdict rendered; but his position is 
e111phasized that thus far he has insi sted upon 
his right under the contract to recover dam-
ages for its breach, and at no time has sought 
to recover for the ainount which he actually 
earned. 

"I am of the opinion that this judgment 
should be reversed, and the -complaint dis-
missed." 

See also: 

Browne on the Statute of F 'rauds, 5th Ed., 
Secs. 263, 266 ; 

McEiroy v. Ludlum, 32 N. J. E. 883; 
Jackson v. Stearns, 58 Ore. 57; 113 Pac. 

30· ' Wallace v. Long, 105 Ind. 522; 
Horton v. Stegmyer, 175 Fed. 756, 760; 
Hale v. Hale, 90 Va. 728; 
Gooding v. Brown, 35 Hun 148; 
Nelson v. Schoonover, 89 I{an. 388. 

Our examination of the many1 cases under this 
section of the Statute of Prauds suggests the fol-
lo-wing test: Would a Court of Equ ity, on the facts 
of this case, disregard the injunction of the Stat-
ute of F 'rauds, and grant a decree of specific per-
formance as to the real estate of which the deeedent 
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died seized and of the personal property of which 
he died possessed? If not, surely a Court of Law 
should not disregard its clear and salutary inhibi-
tion. The plaintiff, or rather her husband, can re-
cover fully for the value of the services rendered 
in a quasi-contractual action. 

(a) At law, a verbal contract void under the 
Statute of Frauds is not taken out of the Statute 
by part pe•rf ormance, or even by complete per-
formance. 

Lozier v. Hill, 68 N. J. E. 300; 
Cooper v. Colson, 66 N. J. E. 328; 
McElroy v. Ludlum, 32 N. J. E. 828; 
Smith v. Smith, 28 N. J. L. 208; 
Browne on the Stat. of Frds., 5th Ed. Sec. 

118· ' Hartwell v. Young, 2·2 N. Y. S. 486; 
Galvin v. Prentice, 45 N. Y. 162; 
Oddy1 v. James, 48 N. Y. 685; 
Booker v. Heffner, 95 App. Div. 84; 
Wallace v. Long, 105 Ind. 522. 

In McElroy v. Ludlum (supra), the opinion of 
this court was delivered by Mr. Justice Depue. He 
said on page 832 : 

"But if the evidence established the agree-
ment set out in the bill, the complainant 
would nevertheless, be debarred of the relief ' . pra.ved for. The suit is in substance an actl!On 
to enforce a legal demand. It must, therefore, 
be decided upon the legal principles by w~ch 
the riffht of a party to recover compensation 
for se;;,·ices rendered, under a contract invalid 
by the: Statute of Frauds, is determined. Per-
f~rn1ance of a contract invalid by the statute, 
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will not validate the contra.ct so as to enable 
a pa;rty to enforce it hy an action upon the 
contract. Unless in cases s:pecially provided 
for in the statute, p art performance will not 
validate the contract at law. The dictum that 
part perforniance will make valid a contract 
invalid by the statute o,f frauds, is exclusively 
the creature of equity, and applies only to con-
tracts 1relating to lands, a_..T}_d does not extend 
to contracts relating to other n1atters. ( Cit-
ing cases.) ~rhe only remedy in such cases is 
by an action on a quantum meruit to recover 
the value of the services." 

(b) Recove ·ry may be had on a quantum 
meruit for the value of the services but not in an 
action for breach of contract. 

Eaton v. Eaton, 35 N. J. L. 290; 
McElroy v. Ludlum, 32 N. J. E. 828; 
1\ifurray v. Schuldt, 73 N. J. L. 489; 
Smith v. Sn1ith's Adrnrs., 28 N. J. L. 208; 
Jackson v. Stearns, 37 L. R. A. (N. S.); 
Grant v. Grant, 29 At. 15; 
Wallace v. Long, 105 Ind. 522; 
Lisk v. Sherman, 25 Ba rb. 433; 
Booker v. I-Ieffner, 95 App. Div. 84; 
Matter of Shern1an 1 53 N. Y. S. 37G; 
Fuller v. Reid, 38 Cal. 100. 

In Smith v. Admrs. of Smith (supra) the court 
said: 

"But will the law raise an implied pnnnise 
to pay money ,vhen there ,vas an expresB prom 
ise to pay in land? The ans,ver is that the 
promise to pay in land was void, and, there-
fore, no pro1nise. If the plaintiff had erected 
the buildings upon the int estate's land at his 
request, the law would have ilnplied a promise 
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to pay ·for them. The plaintiff is in no worse 
situation because the defendant made an ex-
press promise to pay for the services in a par-
ticular 1node, which promise is itself a nullity. 
'The true principle,' says 1\1:r. C. J. Nelson, is 
this : 'The contract being void and incapable 
of enforcement in a court of law, the party 
paying the money or rendering the services in 
pursuance thereof may treat it as a nullity, 
and recover the money or the value of the 
services rendered under the common counts. 
This is the universal rule in cases where th~ 
contract is void for any cause not illegal, if 
the defendant be in default." King v. Brown, 
2 Hill 486. 

"The principle seems to he perfectly well 
settled, and is sustained by very numerous au-
thorities, that where a party to an agreement 
vold by the Statute of Frauds fails to execute 
it, the price advanced, or the value of the arti-
cle delivered in part performance of the con-
tract, whether in money, labor, or chattels, 
n1ay be recovered back. ( Citing authorities.) 

"In all such cases the law raises, by implica-
tion, a promise to repay advances made upon 
the faith of the contract and for which no con-
sideration has been paid." 

(c) Where services have been performed 
under an oral and unenforceable contract for the 
purchase of lands, recovery may be had only for 
the actual intrinsic value o.f the services rendered, 
without reference to the contract or the value of 
the land which was to have been conveyed. 

McElroy v. Ludlum, 32 N. J. E·. 828; 
Grant v. Grant, 29 At. 15,; 
Wallace v. Long, 105 Ind. 522; 
Fuller v. Reid, 38 Cal. 100; 
Sands v. Arthur, 84 Pa. St. 479; 
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Hertzog v. Hertzog's Ad1nr., 34 Pa. St. 
418, overruling Jack v. McKee, 9 Pa. St. 
235; 

Erben v. Lorillard, 19 N. Y. 299; 
Jackson v. Stearns, 58 Ore. 57; 
Banta v. Banta, 103 App. Div. 172, 93 

N. Y. S. 393; 
Baxter v. Kjtch, 37 Ind. 554; 
Hershn1an v. Pascal, 4 In d . App. 330; 
Lisk v. Shern1an, 25 Barb. (N. Y.) 433; 
I-iarsha v. Re id, 45 N. Y. 415, 420; 
Rawdon v. Dodge, 40 Mich. 6D9; 
Lane v. Colby, 9SApp. Div. 11. 

In McElroy v. Ludlum (supra), the court held 
that in an action on a quantum meruit to recover 
the value of services performed under a special 
contract invalid by the Statute of Frauds, which 
stipulates for ,con1pensation by the conveyance of 
property or some other collateral benefit to be con-
ferred, evidence of the value of the property to be 
conveyed, or the benefit to be conferred, is not co1n-
petent evidence on the subject of the value of the 
services rendered. 

(d) The defense of the Statute of Frauds is 
available under an ans,ver denying that deceased 
ever made any promise to devise the land to the 
plaintiff. 

Lozier v. Hill, 69 N. J. E. 300, 59 At. 234; 
Fanger v. Caspary, 87 App. Div. 417. 
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POINT II. 

If a , pa .rt of an e ·ntire contract is void 
unde •r the Statute of Frauds, it , is void 
in toto. 

Pond v. Sheean, et al., 132 Ill, 312; 
Gould v. l\fansfield, 103 Mass. 408; 
Trout v. Ogilvie, 182 Pac .. 333; 
Harsha v. Reid, 45 N. Y. 415, 420; 
Grant v. Grant, 29 At. 15 (Conn.) ; 
Fuller v. Reid, 38 Cal. 100; 
Thayer v. Rock, 13 Wend. 53. 

In Pond v. Sheean (supra), the court said: 

"It will, however, be observed that complain-
ant seeks by her bill to recover personal prop-
erty as well as real estate, and it may be 
claimed that as to the personal property the 
agreement is not within the Statute. The con-
tract however, must be regarded as an en-

' . t tirety, and if void as to real estate, 1t mus 
also be held void as to personal property. 
This is a rule of law well established." Meyers 
v. Sche1np, 67 Il1. 469. 

In Gould v. Mansfield (supra), the court said: 

"It is unnecessary to consider the provision 
of the Statute of Frauds as to the personal 
property, it being indivisible from the real 
estate in respect to the alleged contract, if in-
deed there be such property of any consider-
able value." 

At the verv ,outset of the trial, the court's at-., 
tention was specifically called to this point, and to 
the authorities sustaining it (p. 14, 11. 30-40). 
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PO I N T I II. 

Plaint i ff 's te s tim o n .y as to transac-
tion s rela t ing to t h e al l e g ed agr •e,e-
ment with decedent is ina ,dmissible. 

Evid ence Act, C. S. of N. J., p. 2218, 
Sec. 4. 

Clawson v. Brewer, 67 N. J. E. 201, 58 At. 
598. 

Dickerson v. P ayn e, 66 N . J. L. 35. 
B aker v. Bancr oft , Ex 'r, 69 N. J . L. 223. 

Secti on 4 of the Act concerning Evidence ( Rev. 
of 1900) : 

"4. P ARTY TO CIV IL ACTION; Representa t ive 
Capacity of other parties ; Tran sactions with 
Dec.edents .- In all civil actions any party 
t hereto 1nav be swor n and examined as a ·wit-
ness notwithstanding any party th ereto rrmy 
sue 'or be sue d in a repiresentat ive capaci ty ; 
pro vided, th is sect ion shall not exten d t o per-
mit testimony to be given by any party t o t he 
act ion as to anv t rans.action with or state1nen t 
by any t estator " or intestate rep resented in sai d 
action unl ess th e represe ntat ive offers l1imself 
as a ;itne ss on his own beha lf , an d testifi es to 
any tra ns actio n with or statement by his tes -
t ato[' or int est ate, in whi ch event the ,other 
party may be a witness on his ovvn behalf as 
t o all t rans action s with or state1nents by such 
t est ato r or in te st ate , which ar e pert inen t to the 
issue." 

The case of Di ckerson v. P ayne (supr a) holds 
th at in an actio n br ought against an ad1ninistr a-
tor to re cover for ser vices ren dere d to the in t es-
tate by the pl aint iff as hou sekeeper and nur se, the 
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plaintiff is not competent to testify to services ren-
dered in the presence of the intestate. 

Defe ndants objected to the testimony of the 
plaintiff, that she did the cooking and special diets 
for Israel Horowitz (p,. 82, 1. 35, and p. 83, I. 1). 

The agree ·ment • a ,llege ·d bei .ng void, 
if recovery is sought for the services 
testifie ·d to, perform .e .d at the request 
of the · decedent, the action mu.st be in 
assumpsit on a quantum. meruit and 
must be brou .ght by the husband. 

Wooster v. Eagen, 88 N. J. L. 687. 
Kleinert v. Hutchinson, 98 N. J. L. 831. 

In Wooster v. Eagen (supra) the opinion of this 
court was delivered by Mr. Justice Black: 

m:- ·>:· •:-:• It is conceded that at oommon law 
the husband was entitled to the earnings of 
his vvife but it is urged in this case, that where 

' 'f the eno·ao-ement is actu ally made by the w1 e 
b b . . 

with the consent of the husband, the s1tuat1on 
is then controlled hy the provisions of the Mar-
ried Women's Act ( 3 Con1p. Stat. p. 3225, Sec. 
4) which provides that the wages and earnings 
of any married w01nan, acquired or gained in 
anv employment, occupation rn:· trade in which 
sh~ is employed, and which she carries on 
separately from her husband, shall be her sole 
and separate property as though she were a 
single woman. Tresch v. Wirtz, 34 N. J. E. 
124. 

"It is obvious that the statute does not ap-
ply to this case, for the reason that ~he wi~e 
vvas not carrying on a sep3Jrate business, 1n 
the course of which she perfo rmed these ser-
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vices. The case of Garretson v. Appleton, 58 
N. J. L. 386, in this court, is cited by the ap-
pellant. In that case, the action was br ought 
in the name of a married woman against an 
estate for services which she alleged she ren-
dered to the deceased during his illness. It 
was conceded by both opinions delivered in 
that case, that no right of action existed in 
the ·wife. There was no difference of opinion 
in the court on that point." 

POINT V. 

No eviden .ce was pr'Oduced in su:p• 
port of the contract set .fo1~th in tile 
complaint. 

In Rosseau v. Rouss, 180 N. Y. 116, at page 121, 
Vann, J., delivering the opinion of the Court of 
Appeals, said : 

m:• * * Thus, the evidence relied upon to 
establish the contract is, first, the testimony 
of the mother, who tried to swear $100,000 into 
the pocket of her own child, and second, the 
testin1ony of witnes -ses who swear to the ad1nis-
sions of a dead man. The f or1ner is dangerous ; 
the latter is weak, and neither shoul<l be acted 
upon without great caution. We have re-
peatedly held that such a contra.ct n1ust not 
only be certain and defmite, and founded upon 
an adequate consideration, but also that it 
must be established by the clearest and 1nost 
convincing evidence. "\Ve have been emphatic 
in condemning these agree111ents, because they 
'have becmne so frequent in recent years as to 
cause alarm.' We have been rigid and exact-
ing as to the sufficiency of the evidence to 
establish the1n, and have conden1ned the pro,o.f 
thereof 't hrough parol evidence given by inter-
ested witnesses.' As 'such contracts are easily 
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fabricated and hard to disprove, because the 
sole contracting party on one side is always 
dead when the ·question arises', we have de-
clared that they 'should be in ·writing, and the 
writing should be produced, or, if ever based 
upon parol evidence, it should be given or cor-
roborated in all substantial particulars by dis-
interested witnesses (citing cases).'" 

In Lozier v. I-Iill, 68 N. J. E. 300, Stevenson, 
V. C., said: 

m:• +:· * The proof of a legal oontract, as dis-
tin ouished fron1 a mere declaration of a tes :-o 
tamentary intention, is unsatisfactory. Leav-
ing out of view, for the present, the mere form 
of the contract and the· absence ,o,f any written 
evidence of it, the fact that a verbal contract 
was made as alleged in the bill of complaint 
certainly ought to be established with reasona-
ble certainty." 

In I-Iolt v. Tuite, 188 N. Y. 17 (1907), we quote 
the following from the opinion of Hiscock, J., who 
delivered the opinion of the Court of Appeals : 

" 4=· ·* ..:• I next pass in order to a conside_ra-
tion of the rules by which we are to determine 
the weio'ht and force of the evidence and facts 
·which have been recapitulated. Those rules 
1nust be reasona,bly familiar, for recently they 
have been formulated by this court after much 
consideration and with deliberation. They 
have emphasized with increasing decisiveness 
the caution with which clailns of the class t? 
which the present one belongs must be scr~ti-
nized and the high order of proof by which 
they 1nust be sustained. The court has f~lt 
c01npelled to do this by t~e. frequen~y "?-th 
which such claims were arising and in view 
o.f the dangerous opportunities afforded 
through them ,of fraudulently sweeping the 
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property of a dead person a way frmn thosff to 
whom it would naturally pass. These rules 
must ·be ·general iri .theiF application and 1nay 
not be: too rnuch shifted in any particular case 
to meet · the necessities and equities, real ·or 
fancied, of that particular case . 

"In Shak _espeare v. l\iarkhan1 ( 72 N. Y. 400, 
403') it was said · that such contracts 'are prop-
erly _ rega rded with grave suspicion by courts 
of Justice a:nd ,should be closely scrutinized, 
and only allowed to stand when established by 
the st,rpngest evidence.' 

"In Ha:mlin v. Stevens (177 N. Y. 39, 48} it 
· was said: . ,'While such contracts are some-
times enfiorcecl hy the courts} it is only when 
they ha ve, been ; established by evidence so 
str ong and clear as to leave no doubt and when 
the results · of enforoing them would not be in-
equitable . or unjust.'" 

The . case of Rosseau v. Rouss (supra) is referred 
to in this_ opinion approvingly. VVhen the evidence 
in the insta nt case is measured by the above tests, 
it not qnly does not square with them, but quali-
t ativ ely ·as well as quantitatively, is unusu 'allJ. 
weak, flimsy and unsatisfac.tory;,,} ~-

- POINT VI. 

The . ju .dg:ment should be · reversed 
and the complain .t dis:missed. 

vVe contend that · a false issue was sub1nitted to 
the jury under the charge of the learned trial court, 
in that it was instructed that unde r the agre e-
n1ent alleged, the decedent agreed that he would 
pay to t he plaintiff, at the close of his life, a sum 
equal to the value of his estat e; and that the trial 
court also erred in charging the jury in reference 
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to the section of the Statute of Frauds, which re-
quires that contracts for services must be in writ-
ing if the services ref erred to therein are not to be 
performed within one year from the making 
thereof. The pleadings do not raise this issue, and 
no mention of this provision of the Statute of 
Frauds was made throughout the trial. 

It is respectfully suh1nitted that the court also 
erred in charging the jury that the only definite 
amount it could :fix as its verdict was $11,000. 

This: action, having been brought by the wrong 
party plaintiff, it would serve no useful purpose 
to send it back for a new trial, in case the judg-
ment is reversed. 

Respectfully submitted, 

COHN & COHN, 
Attorneys for Defendants-Appellants. 

PRESS OF FREMONT PAYNE, 80 Washington Street, New York City. 
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~ew Jersey Court of Errors and Appeals 
Sadie Hirschberg, 

Plaintiff-Respondent, 
vs. 

Harry Horowitz and David 
Cohn, as Executors of the 
Last Will and Testament of 
Israel Horowitz, 

Def en dan ts-App ell an ts. 

Action at Law. 

On Appeal from Supreme Court 
Passaic County. 

BRIEF ON BEHALF OF RESPONDENTS 

STATEMENT OF FACTS 

The complaint alleged that Israel Horowitz a-
greed with plaintiff, Sadie Hirschberg, that if she 
and her husband would give up the home occupied 
by them, return and live with them, during their 
life, assist and care for them, he would devise and 
bequeath to Sadie Hirschberg, his entire estate, of 
which he should die possessed. The complaint 
then charges full compliance on the part of the 
plaintiff, and failure of the deceased to carry out 
in his last wilr and testament, . or in any other 
manner, his part of the contract. 

There was an abundance of evidence to support 
the making of the contract and its performance 
by Sadie Hirschberg, and at the conclusion of the 
case the jury awarded the plaintiff $9,000 as dam-
ages for the breach of the contract, which, however, 
was not the whole value of the estate. The facts 
leading up to the making of the contract were that 

~~~~~---;;;-tt-~~ -c~r=--rr-:;~~~~~~~~ 
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Israel Horowitz and his wife were childless; tha't 
their only relatives were some brothers and sisters, 
with whom they seldom came in contact. Sadie 
Hirschberg was a relative and came to live with 
them as a child of eight years. She was brought 
up as one of the family arul lived with them until 

· she was twenty-five years of age, when she married 
Arthur Hirschberg. 

After her marriage she and her husband . occu-, 
. pied one floor of the Horowitz house, and the Horo-
witzes living on the other floor. This continued for 
the first two years of their married life, during 
which two children were born. The advent of the 
children seemed to have had an irritating effect 
on the old people, that is, probably crying through 
the night and the like. In any -event, the plaintiff 
and her husband moved away to a home of their 
own, although relations between the parties were 
friendly. 

They had no sooner gotten away, however, when 
the old folks missed the attention which had been 
showered upon them by the plaintiff, and then lVIr. 
Horowitz commenc ·ed a series of importunities to 
get Mrs. Hirschberg and her husband to move back, 
and, as an inducement to do so, made the contract 
upon which this action is founded. By evidence 
from a number of witnesses, this contract was es-
tablished, as we shall presently point out. In con-
sequence of these continued efforts, Mrs. Hirsch-
berg accepted the proposition bf Mr. Horowitz, 
broke up her own home and came back to live with 
the old people, where they continued to live until 
their death, giving them every possible attention, 
and giving up every little pleasure of their own. 
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Mrs. Horowitz died first and a few weeks after 

her husband died, and it was then discovered that 
Mr. Horowitz had failed to make any provision in 
his will. Thereupon, plaintiff brought this action. 

THE EVIDENCE IN SUPPORT OF THE 
CONTRACT 

ARTHUR HIRSCHBERG, husband of the plain-
tiff, testified to his marriage, and as a result of 
an understanding -with Mr. Horowitz, he and his 
wife took up their residence at No. 242 Van Hou-
ten Street, the home of Mr. Horowitz, where they 
continued to stay for a·bout four years (P. 12 at 
bottom; P. 13, 1. 1-30). The arrangement during 
this part of their married life was that witness and 
his wife, the plaintiff, and the Horowitzes were to 
pay half of the expenses of the house (P. 15, 1. 1-
8). During this time children were born, and "they 
kind ·of got on the nerves of the old folks", so one 
evening after supper, Mr. Horowitz said to my 
wife, 

"Sadie, Aunt Ray says that the children 
seem to be getting on her nerves, and I 
think it is best that you move out and build 
a home for yourselves" (P. 16, I. 20-28); 

as a result the young people and their children 
promptly moved out (P. 16, 1. 33). 

The relations between the parties, however, were 
cordial. About two weeks after they had establish-
ed their new home, Mr. and Mrs. Horowitz paid 
them a visit, and thereaffer visited them weekly, 
witness and his wife visiting them frequently in 
return (P. 17, 1. 20-25). About four or five : weeks-

I 
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after the young couple had established their new 
home, Mr. Horowitz said one day to plaintiff, in 
the presence of witness, 

"Sadi _e, we miss you. We miss the chil-
dren. We miss Arthur, and we want you to 
come back, and if you do come back, I will 
give you everything that I own when I die.- _ 

Q. What did your wife say to that? A. 
My wife spoke it over with me, she said to 
me, 'Here we just opened a home, we never 
had a home of our own. I woµld rather stay 
hero for a little while.' 'Well, I says to her, 
you may think it is all right to stay here. 
You know you love h im.' She says, 'Yes, I 
love the old folks, and I wou.Td like to go 
back with them' and we decided to go back 
with them. 

Q. What was said, if anything, by your 
wife to Mr. Horowitz about going back? A. 
Well, she said, 'Uncle Israel, we have got a 
home now, which we never did since we were 
married. We like our home and we like our 
children, and we are a loving couple, and I 
don't see why I should really break up my 
home again.' Uncle Israel said, 'Well, you 
know, Sadie, that we love you, practically 
all your life we loved you as a child. Why 
not consider and come back? After I die I 
will give you everything I own, when I die.' 

Q. What did your wife finally say to 
this? A. She thought the matter over and 
consulted me, and we-and she agreed upon 
going back to live with them" (P. 18, 1. 20-
40; P.19, 1.1-20). 
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. Iri addition to this, plaintiff testified that about 
seven or eight weeks after, there was another con-
versation between Mr. Horowitz and his wife on 
one side and the plaintiff and this witness on the 
other (P. 20 at top). 

"Q. Were you present? A. Yes, sir. 
Q. You may answer. A. What my wife 

said to l\1r. Horowitz and Aunt Ray was at 
my home at the time. She said that being 
that .we have been living together so long 
and that you are not well and you need us, 
we certainly will com.e back together, and 
live together as· we did before. 

Q. What else, if anything? A. And 
Mr. Horowitz said to my wife, 'All right, 
Sadie, under · those conditions, remember 
that ·r promise to give you everything, that 
when I die you will get everything that I 
possess' (P. 20, 1. 12-25). 

Then the witness said that arrangements were 
made whereby they could continue to live out the 
month at their home, and then go back, on March 
1, 1923 (P. 21, 1. 1-15). 

vVhen they first went back witness and her hus-
band occupied the downstairs flat, and the old 
people, upsta irs, but finally they moved down into 
the flat of plaintiff and her husband ; then after 
ab ou't a month or five weeks, the old folks being 
of a somewhat restless type, moved to the flat up-
stairs. All work incident to the moving was done 
by this witness. This final moving kept the par-
ties together until death terminated the relation-
ship (P. 21, 1. 30~40). 
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Witness testified further that Mr. and Mrs . 
Horowitz were sickly, and required constant care, 
companionship, special diet, washing their person-
al clothing, house-keeping and taking care of the 
1,able and the like, all of which was done by the 
plaintiff, as the old folks had no maid (P. 22, 1. 2-
18). Mrs. Horowitz was in very poor health. For 
six months previous to their death Mrs. Horowitz 
was bedridden and Mr. Horowitz bedridden part 
of this time. Thirteen days separated them in 
death ( P. 22, 1. 25-40). For six weeks of the last 
year of their life, Mrs. Horowitz was so bad that 
she was taken to a sanitarium in Morristown, and 
during this time Mrs. Hirschberg, the plaintiff, 
continued to look after her house, as well as visit 
the sick woman, nurse the old gentieman and the 
like. 

The work became so trying on Mrs. Hirschberg, 
that witness asked Mr. Horowitz to get a maid, or 
get some help about the house, but the only reply 
he got was, "Now, Arthur, you know what we 
promised Sadie. Make the best of it and then," 
he says, "everything I have will go to her" (P .. 23, 
1. 30-36). This was three months be~ore the death 
of Mrs. Hirschberg. About a month before this 
witness had also asked for additional help, but the 
only reply was: "Now, see that Sadie makes the 
best of it and does what she can; we love her as a 
child. We love her as parents. Do what you can 
to make her do what she can, and when I die, he 
says, there is no question that everything that I 
have got will go to you, that is, my wife" (P. 24, 1. 
2-14). 
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. ·· On ··another occasion witness complained about 
the run down condition of his wife, and hinted that 
Sadie ( plaintiff) could not keep up carrying the 
burden of the house on her shoulders, and Mr. 
Horowitz replied: "Now, don't let that worry you; 
you know things will come to you and your wife 
when I die, everything that I have, and if you act 
the way you have been acting," and so forth. 
(P. 24, 1. 30-38.) 

Witness testified further that it was impossible 
for him and his wife to go out, because of the con-
dition of the old folks; it was absolutely necessary 
that someone stay with them, and it was absolute-
ly necessary that his wife prepare special diet for 
them (P. 25, I. 20-30). 

Just before his death, Mr. Horowitz called wit-
ness into the room with the plaintiff, the nurse 
was there also, and as detailed at page 26 at top, 
the following conversation took place: 

"Arthur", he says, "you know, the unfor-
seen will happen," and he says, "Now, re-
member, everything that I have goes to your 
wife, Sadie." I said to Uncle Israel, "Uncle 
Israel, have you stipulated t.hat into a will?" 
Uncle Israel said, "It will be taken care of. 
I want to see the lawyer." The next morn-
ing we called the lawyer. I had to go to 
business and nobody was in the room at the 
time that the lawyer was in there, and that 
was the end. H died the following night." 
(P. 26, L. 1-15.) 

GRACE SPIVAK, whose testimony begins at 
page 42, is a graduate nurse, and took care of Mrs. 
Horowitz, for the last six weeks of her illness. 

I 
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She detailed ge.nerally through several pages of 
her testimony the relationship between the parties, 
and of her own frequent conversations with the 
old folks. Finally she testified: 

"Q. What else did he say to yon? A. 
He told me how gbod Sadie had been to . 
them. 

Q. Yes, you told us that. A. And that 
he had promised her all he had at the time 
of his death. He told me that in the matter 
of our conversation. 

Q. How many times did he tell you that, 
if r_uore,than one? A. I don't remember. 

Q. Did lie tell you that more than once'! 
A. He did. 

Q. Did he tell you whether or not he was 
going to carry out that arrangement? A. 
He did.'' (P. 47, at bottom; P. 48, 1. 1-10.) 

This is the nurse, who the night before his death, 
was directed by Mr. Horowitz, to call in plajntiff 
and her husband. On this point, she corroborates 
Mr. Hirschberg as to the conversation, in which 
amongst other things the following was said: 

"Q. What else did he say at that time? 
A. At that time he said, 'I promised you 
everything I have', and he said, 'I want you 
to be good to your sister.' 

Q. Anything else? A. Well, they talk-
ed on. Sadie didn't want him to speak of 
dying, but he said it was inevitable, and it 
was best to be understood, and that he want-
ed to see his lawyer in the morning. 

Q. Did he mention the lawyer's name? 
A. Yes. 
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· · --Q ·: Did the ' lawyer come·? A. He came 
as I was going off duty. 

Q. T"he next morning? A. The next 
morning." (P. 48 entire.) 

Again: "A. I promised her if she came 
back to live with me I would give her every-
thing." (P. 49 at bottom.) 

JOSEPHINE MAINES, a next door neighbor of 
the Horowitzes, whose testimony begins at page 55, 
testified as to frequent conversations with Mr. 
Horowitz over the fence (P. 56 at bottom). She 
recalled the following: 

"He kept asking me what I was going to 
do with all the money I made in that house_ 
and then I, in turn, asked him what he was 
going to do with his, and then he told me-

Q. Now, what did he say? A. He said 
to me, 'what are you going to do with all 
your money wherr you die? There is no fttrrf-
ily. What are you going to do'? I said, 
'What are you going to do with yours?' And 
he put out his hands and said, 'Oh, my 
Sadie! Oh, my Sadie She is all what I have 
got. I promised her if she came ba.ck I give 
her what I have got.'" (P. 57, 1. 10-18.) 

To this -witness he said that the children had an-
noyed him when they first came, but after they 
had moved away they missed them so terribly "and 
h2 went and asked Sadie to come back, and that if 
she did, he promised to give her all he had for com-
ing, that she was a faithful daughter to him." (P. 
58, I. 18-22.) 
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GERTRUDE HERMAN, whose testimony begins 

at page 59, testified repeatedly to conversations of 
a like character as given by preceding witness. 
She recalled a conversation on a Sunday afternoon, 
in which amongst other things he said: 

"Well, I an1 getting tQ be an old man, and 
I miss the children and I miss Sadie, so for 
my part I want her to come back, because 
that is all I have, is my Sadie." And he said 
to me, "Mr;.3. Herman, I promise you and I 
promise Sadie that if she comes back to me, 
that when I die all I have is hers." (P. 63, 
1. 20-28.) 

vVitness took up with Sadie and about a week 
later, a conversation took place again, in the pres-
ence of deceased, plaintiff and this witness. In 
fact, witness took part in the conversation and her 
testimony on this point is: 

"I said, 'Just as he says, he has no chil-
dren, and he has nobody else but you, and 
I would really advise you to go back, be-
cause, after all, when he does go there will 
be something in store for you.' So I advised 
her to go back. 

Q. What did she say to Mr. Horowitz at 
that time? A. At that time she said, she 
would go back, and Arthur was going to 
give notice on his apartment and they would 
come back. 

Q. Do you know whether or not, they did 
go back after that? A. They did. 

Q. Now, just going back for a moment, 
Mrs. Herman; In detailing part of that con-
versation, you said that Mr. Horowitz said 

I 

11 

the same thing at that time. What did he 
say on that second Sunday? A. He said 
again, if she came back he promised to give 
her everything he has when he dies." ( P. 64, 
I. 15-30.) 

Witness testified over and over again to this 
same thing. 

This evidence, of course, was sufficient proof to 
submit to the Jury that a contract had been made, 
and the court will note that it was not a contract 
to devise real estate, but a contract to give what-
ever he had, without describing whether it was 
realty or personalty, such as "All I have", and 
like expressions used by the deceased. 

Of course evidence of this character would sup-
port the contract. See Messenger vs. Paterson 
Savings Inst., (91 N. J .. Law, P. 654). 

POINT 1 
THE CONTRACT SUED UPON AND PROVEJV 

WAS NOT -VOID UNDER THE STATUTE OF 
FRAUDS. 

As we pointed out above, "land" was never men-
tioned in the contract. What was said and testi-
fied to was, "I will give you everything I own when 
I die." (P. 18, l. 23.) "You know things will come 
to you and yom.· wife when I die." (P. 24, I. 31-34.) 
"He wanted her to know that she was to have 
everything he had." (P. 48, I. 18.) "He promised 
her all he had at tne time of his death." (P. 48, 1. 
1.) 
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The cases cited by counsel for appellant in his 
brief, are cases dealing with contracts with regard 
to real estate. Thus, in the case of Lozier vs. Hill, 
68 N. J. Eq ., P. 300, cited in brief, it appears by the 
statement of facts in the opinion that: 

"A ·bill is filed to specifically enforce a 
parol contract to devise a parcel of land, 
etc." 

As it appears from the quotation in appellants' 
brief, the Lozier case was a suit for specific per-
formance of a contract to devise lands, and dis-
tinctly shows that the con~ract was to have a farm 
devised. The bill in that case was, that in consid-
eration of her services he had contracted to leave 
her a farm, and that he would by his last will and 
testament devise to her a farm. 

The case of Smith vs. Admrs. of Smith, 2d N. J. 
L., P. 208, also cited in Appellants' brief, was an ac-
tion at law upon a promise of the deceased, that 
if plaintiff would erect certain buildings upon his 
land, that he would have the farm at his death. 

This also was distinctly an agreement to devise 
land. 

These are the only New Jersey cases cited by 
appellants, and as w~ have pointed out, clearly 
deal with contracts to devise land, and in whkh 
"land" is specifically mentioned in the contract. 
In . the case at bar, "land" was never mentioned, 
and the legal proceeding under consideration is not 
a bill for specific performance to convey, or even 
an action at law for the value of the land, but 
distinctly an action at lavy for the value of the 
estate, whatever it may be, either as to quantity 
or kind. 

13 

The cases cited in appellants' brief from other 
States are very little more in point. Thus: 

Pond vs. Sheean, et al., 132 Ill. 312 (P. 15 of 
brief), discloses by the bill of equity, that it was a 
suit for specific performance to enforce a parol 
contract to convey real and personal property. 

Lashes vs. McDermott, 173 App. Div. 79 (P. 19 
of brief), was a proceeding for specific perform-
ance to convey land under a parol contract. 

Ludwig vs. Bungart, 48 App. · D. 614 (P. 19 of 
brief), was an oral promise to devise land. 

Gould vs. Mansfield, 103 Mass. 408 (P. 20 of 
brief), was an oral contract to make a will of tes -, 
tator's property, real and personal. 

Schempp vs. Beardsley, 83 Conn. 34 (P. 21 of' 
brief), was an oral contract to make a will or deed 
disposing of a house and lot. 

Grant vs. Grant, 29 Atl. 15 (P. 22 of brief), and 
upon which counsel relies to a great extent, dis-
closes that the case was a bill for specific per-
formance, to compel amongst other things convey-
ance cf rlal estate, subject to the widow's dower ., 
Said the Court: 

"The mischief which the Statute was in-, 
tended to remedy-the setting up parol land 
titles-would occur equally in either case, 
etc.," 

We do not seek title to any land. 

I 
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Banta vs. Banta, 103 App. Div. 172 (P. 27 01 
brief), was an action for breach of an oral contract 
to give plaintiff defendant's farm. There also 
arose in the case, a question of partial perform-• 
ance. 

None of these cases deal with an action at law 
for money damages for the value of an estate, bas-
ed upon a contract to give an estate, wherein the 
word "real" or "land" was never mentioned. . 

Counsel rests his whole contention on the prem-
ise that the contract was for the sale or convey-
ance of land. May we again call the court's atten-
tion to the fact that the word "land" or "real es-
tate", or _like term does not appear in the evidence 
from one end of the case to the other? To support 
appellants' contention, we must read into the con-
tract, language that was never used, and assume 
that land only was understood between the parties .. 

Can it be said that the deceased could make a 
contract to give his estate at his death, which for 
instance at the time of his death was personalty, 
and · that he might change his contract, on his 
deathbed, by converting his personalty into realty? 
Must the court assume that the deceased at the 
time of his death was possessed of rtal ty only? 

It is an elementary principle at law that a con-
tract must be construed so as to uphold it, if pos-
sible. 

"Where a particular word or words, or the 
contract as a whole is susceptible of two 
meanings, one of which will uphold the con-
tract' or render it valid, and the other of 
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which will destroy it or render it inval :d, 
the former will be adopted . . .. So where 
one construction will make the contract' leg-
al, and another make it cpntrary to law, the 
former construction will be adopted, if rea-
sonable." ( cases cited). 

13 Corpus Juris, P. 539. 

Again: 
"No matter how clear the ordinary signi-

ficance of the words, it has been held that 
they must not be given a meaning which 
when applied to the subject matter of the 
contract will render performance impo ssi -
ble." 

13 Corpus Juris, P. 540. 

"The case of Frost v. Tarr, 53 Ind., 390, 
arose out of the following facts: The fa-
ther of Jane Torr agreed with Simeon Frost 
that Frost should take Jane into his family, 
board, educate, and clothe her as his own 
child until she was 21 years old, or was 
married, and that if she continued so to 
live with him and his family, and do th e 
ordina ry housework usually performed by 
girls in housekeeping, he would bequeath to 
her a share equal in value to that given any 
of his children. It was alleged that she had 
fully performed; that Frost died without 
leaving her anything by his will, except $50; 
and that he left an estate in real and per-
sonal property of the value of $20,000, the 
greater portion of which he bequeathed to 
his son. She demanded judgment for one-

• 
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sixth part of the estate, and for $4,000 dam-
ages . It was there said by the Court 'that 
the contract alleged is one the specific per-
formance of which would not be decreed'; 
but it does not follow, because a court will 
not decree specific performance of a con-
tract, that therefore no action for damages 
will lie upon it when it has been violated. 
On the contrary, we think such action will 
lie, and that the damages in this case may 
be measured by the value of the f)Ortion 
which was promised, and that the plaintiff, 
in such case, is not limited to the value of 
th e services performed, in the recovery." 

In this last case cited, it will be noted that the 
court refused specific performance, but said tha:t 
an action at law would lie for the value of the 
property. This is precisely what is asked in this 
case, viz., damage for the value of the estate, and 
not a suit for specific performance. 

If counsel's contention is correct, the words, "All 
I possess", "What I own", "all that is mine", and 
the like, must be construed to mean, that it was 
the intention of the deceased to, at his death, pos-
sess real estate only. May we not urge to the court 
that -following the principle just enunciated, that 
it would be the duty of the court to construe the 
lan guage used as meaning that the deceased would 
leave persona"lty only, or that the parties had in 
mind, at the time of the making of the contract, 
that the deceased was contracting with personal-
ty, and at his death would leave personalty . 

• 
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- There · are many cases dealing with contracts, 
particularly with reference to land and real estate, 
but the case at bar does not fall within this cate-
gory. Here, as we insist above, realty was never 
mentioned, nor may it be implied. 

Suppose t4e contract was that deceased was to 
leave all his personal property. Surely the ques-
tion of the Statute of Funds would not arise. If 
the contract was to devise real property it would 
surely arise. 

If, however, the contract was to leave "property", 
must the court write in the word "real", or may 
it write "personal". 

POINT II . 
THERE IS NO EVIDENCE IN THE CASE TO 

SHOW THAT THE DECEASED LEFT __ ANY 
REAL PROPERTY. 

The defendants called as a witness, Harry Hor-
owitz, who is a brother of the deceased, and the 
said Harry Horowitz by counsel for defendants 
was asked, whether the deceased left any real 
property, and the answer was that the deceased 
left a two family house, frame building, in the 
City of Paterson, which .was occupied by him as his 
home immediately before his death. (P. 74, 1. 
35-40.) 

Plaintiff contends that the aforesaid evidence 
is not sufficient as a matter of law to prove that 
the estate left by the deceased consisted of real 
property. Ownership of real est ate as a general 
rule is a matter of record, or a matter to be proven 
hy a written or sealed instrument. Plaintiff con-

\ 



18 
tends that the failure of the defendants to intro-
duce in evidence the original deed of the deceased, 
or the recorded deed, was a failure on defendants' 
part to prove that the deceased was the owner of 
the premises at No. 242 Van Houten Street, at the 
time of his death. 

See Clark vs. City of Elizabeth, 37 N. J. Law, 
P. 120, and Hoffman v. Rodman, 39 N. J. Law, P. 
252. 

In the Clark case, (Syll. 3,) the Court held that 
a deed was the best evidence of dedication, and the 
plaintiff in this case contends that a deed is the 
best evidence of ownership of property by legal 
analogy. 

It was the defendants' duty, under the law, if 
he desired to make use of the Statute of Frauds as 
a defense, to prove that the deceased was the owner 
of real estate at the time of his death, and the only 
proper method under the rules of evidence to prove 
such ownership was by producing the best evidence , 
viz., the original deed of the deceased, or the re-
corded deed from the Register's Office of Passaic 
County. 

The failure of the defendants to offer in evi-
dence the writing as to the ownership of the prem-
ises of the deceased at the time of his death, pre-
vented the said plaintiff from attacking the pos-
sible invalidity of such a deed, that is, the deed 
may have lacked a proper legal acknowledgment 
before a proper legal officer; it may have lacked 
through inadvertence the signatures of the parties 

• 

19. 
thereto; the description ·may · frave been that of the 
premises next door, . which by mistake very often 
happens in describing premises in deeds; it may 
have failed to recite any consideration, and might 
only have been a life estate. 

How could defendants' witness, Harry Horowitz) 
as a lay man, testify Whether or not, the deceased 
was, as a matter of law, the legal owner in fee of 
the premises at No. 242 Van Houten Street in the 
City of Paterson? There was nothing in the evi-
dence to show how the witness, Harry Horowitz J 
knew that the deceased, who was his brother, 
owned the premises at No. 242 Van Houten St. 
The most that can be said about his evidence is that 
it is a mere conclusion without any legal effect, 
and is void of any legal weight as to legal owner-
ship of the premises. 

It wasn't the plaintiff's duty to object to the 
testimony of Harry Horowitz, as to the incompe-
tency of his testimony · in relation to the ownership 
by his brother, the deceased, of the premises at No 
242 Van Houten St., because the law casts a duty 
on the defendant to prove affirmatively by the 
best evidence, that the deceased was the legal own-
er of real esfate at the time of his death, in order 
to take advantage under the Statute of Frauds, if 
such proof would bring the case within the Statute. 
Again the failure of the plaintiff to object to the 
te stimony of Barry Horowitz as to what was the 
nature of the property that the deceased left can 
not be considered as a waiver by the plaintiff of 
the incompetency of his testimony as the defendant 
h a d to offer some explanation affirmatively as a 
matter of law why the original deed or the record-
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ed deed wasn 't offered · in evidence, · as that was the 
only proper foundation he could lay before he was 
entitled to prove ownership of real estate by the 
deceased at the time of his death by secondary evi-
dence. 

POINT Ill. 
WHEN THE REAL QUESTION HAS BEEN 

FAIRLY TRIED, AND THE ENDS OF JUSTICE 
WILL BE PROMOTED, THE DECLARATION 
WILL BE AMENDED ON APPEAL TO SUP-
PORT THE JUDGMENT. 

It is the contention of the plaintiff that the jury 
found, as a matter of fact, that the plaintiff's 
services on the quantum meruit were worth $9,000., 
for which amount they gave their verdict, irrespec-
tive of the fact that the complaint alleged a con-
tract between the plaintiff and the deceased for 
the value of his estate at the time of his death, or 
irrespective of the fact that the contract was "that 
the deceased would leave the plaintiff his entire 
estate at the time of his death", which was valued 
at about $12,000. 

The Court of Errors and Appeals, in the case of 
Waring v. Jobs, 138 At. Rep., P. 889, speaking 
through Judge Hetfield said: 

"It is well settled that, when the real 
question in dispute has been fairly tried, 
and the ends of justice will be promoted, the 
declara~ion will be amended here, in order 
to support the judgment below." 

• 
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See also the following cases in this respect: 
Levenson Wrecking Co., v. Gatti-McQuaide 

Co., 93 N. J. L., P. 184. 

Klie v. Hollstein, 98 N. J. L., P. 473. 

American Popular Life Ins. Co., v. Day 
39 N. J. Law, P. 89. 

Chess v. Vockroth, 75 N. J. Law, P. 665. 

Boniewsky v. Polish Home of Lodi, 136 
Atl. Rep., 741. 

POINT IV. 
AS TO POINT THREE OF DEFENDANTS' 

BRIEF: 

''PLAINTIFF WAS ALLOWED · TO TESTIFY AS 
TO TRANSACTIONS WITH THE DECEASED.'' 

This point is not well taken. The record dis-
closes (P. 82, State of Case), that the witness tes-
ti fied without objection to the question and answ-
ered: 

"I did all the general housework and had 
to take care of her, because she was not 
really capable of taking care of herself at 
times, and did the cooking, special diets for 
each one of the patients." 

Q. HFor each one of them? A. Each 
one of them." 

Then counesl for defendants made an objection 
but failed to take any exception to the ruling of 
th e Court. As was sa id in the case of Messenger 
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vs. Paterson Savings Ins., 91 N. J. L., 654, counsel 
cannot specuiate with an answer, and that is ex-
actly what counsel for defendant did. 

It is equally well herd that if coun _sel intends to 
press a point before this court, timely objection 
should have been made, and exception taken to the 
ruling of the court. This, however, was no't done. 

POINT V. 
POINT FOUR OF DEFENDANTS, BRIEF 

.(THAT THE ACTION SHOULD HAVE BEEl\/ 
BROUGHT ON AN ASSUMPSIT) IS A CON-
TENTION WITHOUT MERIT. 

Whatever may be said as to cases on the subject, 
the recent enactment wiJ:h respect to married . 
women, allows a married woman to contract on be-
half of herself, as fully in all respects as if she 
were a f eme sole. 

In Turner v. Davenport, 63 N. J. Eq., P. 288, the 
Court permitted a wife to maintain a bill in equity 
against a partnership of which her husband was a 
member. The language of the Court at page 290 
with reference to the Married Women's Act is: 

"It is well settled at common law that the 
wages and earnings of the wife became, or 
would become, by reduction to possession, 
the absolute property of the husband. Mon-
eys due her were choses in action, which he 
could reduce to possession. 

Our Married Women's act has intervened, 
if not to entirely change this, certainly to 
change the presumptions arising from the 
mere fa-ct of services performed and wages 
due a wife. 
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She may now contract with any person. 
She may engage to labor or serve in any 

capacity for wages. She may engage in 
business on her own account. She may sue 
for the recovery of debts or wages due her, 
apart from her husband. ***** By section 
11 of our Marri'ed Women's act a wife is 
given express statutory right to maintain a 
suit in her own name for her wages and 
earnings which are, by our statute, made her 
separate property." 

Also in the case of Lewis v. Hunt, 120 Atl. Rep., 
P. 650-651: 

"The testimony is clear that in addition 
to the money the deceased saved from her 
husband's wages she acquired considerable 
money through her own exertion in main-
taining a boarding house, which became her 
property under the Statute. (3 Comp., St. 
1910, P. 3225; Small v. Pryor, 69 N. J. Eq., 
P. 606, 61 Atl., 564)." 

In support of point four in the appellants' brief, 
counsel cites the case of Garretson v. Appleton, 58 
N . J. Law, P. 386. 

The language quoted, however is obiter dicta, for 
the court held in d!ciding the case, that this point 
was not before it, for the reason that the appellant 
in the lower 'court, had not directed his exception 
specifically to this point. 

This point also is predicated on the premise that 
the agreement is void, etc., viz., 
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"The agreement alleged being void, if re-
covery is sought for the services testified to, 
performed at the request of the decedent, 
the action must be in assumpsit, etc." 

The argument is not squarely before the court, in 
that the plaintiff did not sue on the tbeory of 
quantum 1nefu it; appellant is therefore attempt-
ing to have this court decide an academic question. 

In defendants' answer, this defense was not 
pleaded. 

"Where it appears from the face of the 
complaint that the plaintiff has no leg a l 
capacity to sue, the objection may be taken 
by demurrer; otherwise it must be taken by 
way of answer or a plea 1n abatement." 

30 Cyc., P. 140. 

POINT VI. 
AS TO POINT FIVE OF DEFENDANTS' BRIEF 
THAT NO EVIDENCE WAS PRODUCED IN 
SUPPORT OF THE CONTRACT. 

The only argument that counsel for defendant ad-
vances in support of this is one New Jersey case, 
Lozier v. Hill, 68 N. J. E., P. 300. The other cases 
are New York cases. 

These cases all deal with discussing general 
principles and do not point out specifically the 
exact evidence necessary to support a contract. 

We content that the case of Messenger vs. Pater-
son Savings' 91, N. J. Law, P. 654 a Court of Errors 
and Appea·ls case, in syllabus one, settled the law 
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' in this State, to the effect that an express contract 

may be proved by indirect evidence.An examination 
of the opinion in that c3:se will disclose that it was 
by various expressions and declarations similar in 
character to the case at bar, that supported the ex-
pres s contract upon which that action was founded. 

We would also refer the Court to the case of 
Gomm vs. Gomm, 69 N. J. L., P. 660 ;69 Atl. Rep. 
9. 198, a case in the Court of Errors and Appeals 
of this State, wherein the Court said: 

"Wherever compensation is claimed in any 
case by either parent or child against the 
other for services rendered ·9.1'.' the like, the 

question whether the claim should be allowed 
must be determined from the particular cir-
cumstances of the case. 28 Am. &Eng. Ency. 
(2nd Ed.) p. 1060. The evidence offered was 
relevant, and directly -touched( upon the 
issue made by the parties in the pleadings 
and, as urged, came within the test of relev-
ancy as constituting a group of facts ana 
circumstances in whole or in part negativ-
ing the fact of the existence of the contract." 

l\!Iarsh v. Machine Co., 75 N. J. Law, 36-
41; 29 Atl., 481, 483. 

In the case of Columbus, H. V. & T. Ry. Co., v. 
Gaffney, 61 Northeastern Rep., P. 152, the Court 
held: 

"Where it is averred in a petition that the 
· plaintiff performed services for the defen-

dant, 'at his instance and request', the aver-
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ment may be supported by evidence of cir-
cumstances under which the services were 
performed tending to _ show a contract. Evi-
dence of an express request is not required." 

CONCLUSION. 

For the reasons above, it is respectfully sub-
mHted that the verdict should, in all things, be af-
firmed. 

May Term, 1928. 

WARD & McGINNIS, 
Attorneys of Respondent. 

Of Counsel. 




