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K otice of Appeal. 

NOTICE OF APPEAL. 

Filed February 28, 1927. 

In Chancery of New Jersey 

B etween 

COMMERCIAL CAsu ALTY I ~:rsu n-
ANCE COMPANY and Ew 

J ERSEY FIDELITY & PLATE 
GLASS INSURANCE COMP ANY' 

Complainants, 

and 

SOUTHERN SURETY COMPANY 
OF DEs Mo INES, low A, 

D ef endant. 

On Bill, &c. 

Notice of 
Appeal. 

The defendant hereby appeals from the order 
made in this Court by the Chancellor on the 
advice of Vice-Chancellor John H. Backes in the 
above-stated cause on February 23, 1927, and 
from the whole and every part thereof to the 
Court of Errors and Appeals in the last resort 
in all causes. 

LU f TAMBLYN & COLYER, ' Solicitors for and of Counsel with Defendant. 

Dated F ebruary 24, 1927. 

New Jersev State UbrafY 
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2 
Notice of Appectl. 

I conceive that there is good cause for appeal 
in the above-stated cause. 

CHESTER "\V. FAIRLIE, 
Of Counsel with Defendant. 

10 Service of the within notice is hereby acknowl-
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edged this 25th day of February, 1927. 

McCARTER & E GLISH, 
Attorneys for Complainants. 
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Petition of Appeal. 

PETITION OF APPEAL. 
Filed February 28, 1927. · 

New Jersey Court of Errors and Appeals 

Between 

COMMERCIAL CASUALTY INSUR-
ANCE COMPANY and EW 

JERSEY FIDELITY & PLATE 
GLASS I suRANCE CoMPA~Y, 
Complainants-Res pan dents, 

and 

SOUTHER SURETY COMPANY 
OF DES Mo INES, low A, 

Defendant-Appellant. 

On Bill, &c. 

On Appeal. 

Petition 
of Appeal. 

To the Honorable Court of Errors and Appeals 
in the last resort in all causes: 

The petition of Southern Surety Company of 
Des Moines, Io°"ra, the appellant in the above-
stated cause, respectfully shows that your peti-
tioner finds itself aggrieved by the interlocutory 
order made in the Court of Chancery by His 
Honor Edwin Robert V{ alker, Chancellor of 

ew Jersey, on the advice of Honorable John 
IL Backes, one of the Vice-Chancellors of ew 
Jersey, bearing date the 23rd day of February, 
1927, in a cause wherein Comn1ercial Casualty 
Insurance Company and New Jersey Fidelity & 
Plate Glass Insurance Company are complain-
ants and said Southern Surety Company of Des 
Moines, Iowa, is defendant, in this respect, to 
wit: That the said order denies the application 
of your petitioner, the defendant, to strike out 
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4 
Petition of Appeal. 

the amended bill of complaint filed by complain-
ants in said cause and orders that the restrain-
ing order made by said Co11rt on the 15th day 
of February, 1927, be continued in force pursu-
ant to the terms thereof, to wit, that the de-
fendant, its agents and attorneys, be enjoined 

10 and restrained . from further prosecuting until 
the final decree in said cause and until said 
Court shall order to the contrary the actions 
mentioned in the bill of complaint theretofore 
con1menced and now pending in the Supreme 
Court of New Jersey against the complainants. 

And your petitioner humbly appeals from the 
·whole and every part of the said order of the 
Chancellor which orders, and directs as afore-
said, upon the ground that the same is erroneous 

20 in that the order of the Chancellor should have 
stricken out and dismissed the said amended bill 
of complaint because said bill does not allege 
any ground for equitable relief and because a 
court of equity will not restrain the prosecution 
of an action at law when the defenses to the 
action can be made in the law court as in the 
equity court, and because all the alleged de-
fenses to the defendant's actions in the Supreme 

30 
Court, as set forth in said bill of complaint, 
could be pleaded in said actions at law, and be-
cause a court of equity should not relieve the 
complainants from the result of their own fail-
ure to properly set up their defenses in the 
actions at law, and because an adequate remedy 
for the complainants exists in the said law 
actions, and because the complainants were in 
!aches in filing their said bill of c01nplaint; and 
upon the further ground that said order is erro-
neous in that it continues the restraint of your 

40 petitioner's said actions at law which are pend-
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Petition of Appeal. 

ing in the New Jersey Supreme Court, which 
restraint should not have been continued for the 
reasons aforesaid, and because the allegations 
of said amended bill of complaint are not sup-
ported by the affidavits thereto appended, and 
because the allegations of said bill of complaint 
and of the affidavits thereto appended read in 10 
connection with defendant's answering affidavits 
are not sufficient to justify or warrant said Court 
in continuing said restraint of said actions at 
law; 

Your petitioner therefore prays that the said 
order of said Chancellor may be reversed, set 
aside and for nothing holden, and that your 
petitioner may be permitted to prosecute its said 
actions at law and may have such relief in the 
premises as to this Honorable Court shall seem 2 o 
meet. 

LUM, TAMELY & COLYER, 
Solicitors for Defendant-Appellant. 

CHESTER W. FAIRLIE, 
Of Counsel with Defendant-Appellant. 

30 
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Answer to Petition of Appeal. 

ANSWER TO PETITION OF APPEAL. 

Filed March 10, 1927. 

NEW JERSEY COURrr OF ERRORS 
A D APPEALS. 

Between 

COMMERCIAL CASUALTY l:N'SUR-

ANCE COMPANY, et al., 
Complainants-Respondents, 

and 

SOUTHERN SURETY COMP.ANY, 

Defendant-Appellant. 

Answer to 
Petition 
of Appeal. 

The answer of Commercial Casualty Insurance 
Company and New Jersey Fidelity & Plate Glass 
Insurance Company to the petition of appeal of 
the above-named appellant. 

These respondents not acknowledging all or any 
of the matters which in the said petition of appeal 
are contained to be true, for answer thereto 
nevertheless say and admit that nn order \Vas 
on the 23rd day of February last past made and 

30 entered in the Court of Chancery in the cause 
for that purpose mentioned in the said petition 
as is therein stated, but as to the substance and 
form thereof these respondents pray to refer 
thereto when the same shall be produced, and 
these respondents are advised and believe that 
the said order is agreeable to equity, and they 
pray that the same may be affinned with costs 
to be adjudged to these respondents. 

40 
McCARTER & E GLISH, 

Solicitors for Respondents. 
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Original Bill of Complaint. 

ORIGINAL BILL OF COMPLAINT. 

Filed oven1 ber 8, 1926. 

I CHA CERY OF r EW .JERSEY. 

To the Honorable Edwin Robert "\Valker, Chan-
cellor of the tate of e,v J er ey: 10 

The bill of complaint of Com111ercial Ca ualty 
Insurance Company, a corporation of the State 
of ew Jersey, and ew Jersey Fidelity and 
Plate Glass Insurance Company, likewise a cor-
poration of the State of Jew Jersey, respectfully 
show : 

1. That the complainants above nan1ed are 
each incorporated and carry on bu iness in the 
State of ew Jersey, and are authorized to, and 
actually transacting the business of general in-
surance, including reinsurance of risks already 
assumed by other co111panies, and the writing of 
surety bonds. The principal office of both of 
the complainants are in the City of ewark, 111 

said State. 

2. That on the 25th day of February, 1924, 
the complainant, Commercial Casualty Insurance 
Co1npany, made and entered into a contract of 
reinsurance for $50,000.00 with the Southern 
Surety Company of Des 1oines, Iowa. A true 
copy of said reinsurance agreement is hereunto 
annexed, made a part hereof, and marked Ex-
hibit A. On the 27th day of ]7 ebruary, 1924, 
the complainant, N evv Jersey Fidelity and Plate 
Glass Insurance Co1npany, entered into a sin1ilar 
contract for a like amount, a true copy of which, 
al o made a part hereof, is hereunto annexed 
and n1arked Exhibit B. Attached to each of 
said reinsurance contracts was a copy of the 
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Original Bill of Complaint. 

bond dated the 25th day of February, 1924, 
made by Southern Surety Company to Carnegie 
Trust Company, a true copy of which is here-
unto annexed, made a part hereof, and marked 
Exhibit C. 

3. That said contracts of reinsurance came 
10 about in the following manner: Southern Sureity 

Company, of Des Moines, Iowa (hereinafter 
called the Southern Company), is a corporation of 
the 1State of Iowa, engaged, among other things, 
in issuing surety bonds and is and was licensed to 
do business at the date of the issuance of the said 
contracts, hereinabove referred to, in the State 
of Pennsylvania. Its agent in the so-called Pitts-
burgh District in said State was and is one 
W. J. Zwinggi, who possessed very broad powers 

20 throughout the district in negotiating and closing 
contracts, including the reinsurance contracts 
hereinabove referred to. At the time the said 
reinsurance contracts were negotiated, the person 
having direct charge, on behalf of the complain-
ant Commercial Casualty Insurance Company, of 
the negotiation and conclusion of such contracts 
was Harlan W. Short. The person representing 
the complainant New Jersey Fidelity and Plate· 
Glass Insurance Company (hereinafter called, 

30 for brevity, the New Jersey Company), was 
Harold S. Vreeland. Neither of these gentle-
men is now connected with the said companies. 
In the month of February, 1924, W. J. Zwinggi, 
desiring to secure reinsurance for a surety con-
tract that the Southern Company was about to 
make with the Carnegie Trust Company, an in-
stitution located a short distance from the City 
of Pittsburgh, and within the district of said 
Zwinggi, got in touch with said Short, the agent 

40 of the con1plainant Commercial Casualty Insur-
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Original Bill of Complai1d. 

ance Company (hereinafter referred to as the 
Commercial Company), and represented to him 
that the Southern Company was about to execute 
a surety bond for the Carnegie, Trust Company in 
the sum of $1,400,000 to secure a deposit in said 
Trust Company of similar amount, to be made by 
the County of Allegheny. He further stated 
that the Southern Company would itself retain 
or carry a lia1bility of $150,000 on said bond; 
that the president of Carnegie Trust Company 
was one John A. Bell, who was a man of large 
financial means, worth at least $1,400,000, and 
known by him to be worth far in exress of that 
amount and a sum not lei s than ten or eleven 
million dollars; that said Carnegie Trust Com-
pany was a solvent and well managed institu-
tion; and that the fact of the solvency of the 
Trust Company and wealth of the said Bell, who 
was an indemnitor of the Southern Company, 
would, of course, lessen the risk of the proposed 
reinsurers. The reinsurance contracts herein-
above referred to weTe made and entered into ex-
pressly in reliance upon the truth and accuracy 
of the representations so made by said Zwinggi. 

4. The complainants have, as hereina.fter 
shown, since learned that the said representations 
were false and fraudulent in that the said bond 
of the Southern Company to the Carnegie Trust 
Company, instead of being an original bond was 
a renewal, as the said Zwinggi well knew; he 
further concealed from the complainants the fact 
that several reinsurers on the bond of which this 
bond was a renewal had refused to reinsure, and 
demanded a release of the1ir liability from the 
prior reinsurance; and that in several ways the 
Southern Company had manifested its lack of 
confidence in the Carnegie Trust Company. Had 
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Original Bill of Complaint. 

the complainants known that the said bond was 
not an original but a renewal, they would not 
have entered into the reinsurance,, for upon being 
apprised of the fact that it ·was a renewal, rather 
than an original bond, they · would have learned 
that some of the reinsurers on the original bond 

10 had withdrawn from reinsuring liability for the 
reason that the Carnegie Trust Company waR 
insolvent and had been improperly managed. 
Such information would have been sufficient to 
have deterred the complainants from making the 
reinsurance contracts. Moreover, it now appears, 
and the complainants charge that prior to the 
making of the said reinsurance contracts, the 
said Zwinggi had been instructed hy the officers 
of the Southern Company at Des Moines that the 
Southern Company would not retain or carry a 

20 liability on said bond in excess of $100,000, which 
inf orrnation the said Zwinggi purposely con-
cealed from the complainants. 

5. At the times the said representations were 
made, the said John A. Bell, instead of being 
worth upwards of ten to twelve million dollars 

' and w-orth at least the amount of the bond was ' insolvent. 

30 6. The -complainants further allege that, at the 
same time, the said Trust Company, instead of 
being highly solvent was, in fact, insolvent, and, 
instead of being well managed, was so carelessly 
and corruptly conducted by the said John A. 
Bell, its president, that he has since been con-
victed of a crime or crimes in connection wi. th 
such management. 

7. On or about the twenty-fifth day of April, 
1925, the said Carnegie Trust Company, or 

40 Carnegie, Pennsylvania, was adjudged to be in-

11 

Original Bill of Complaint. 

solvent and suspended busine s, and its affairs 
were taken charge of by the Commissioner of 
Banking of the State of Pennsylvania, in pur-
suance of the statutes of the said State. This 
fact, in conneiction with the disclosures shortly 
thereafter following with reference to the man-
agement of the said Trust Company by the said 
Bell, immediately created grave suspicion on 
the part of the complainant and the other re-
insurers on said bond, with reference to the 
liability of the Southern Company upon its bond 
to the Carnegie Trust Company. The reinsuring 
companies, including the complainants, demanded 
that a full and complete audit of the Carnegie 
Trust Company be made before its liability upon 
the said bond to the said Carnegie Trust Com-
pany be admitted, in accordance with clause 5 
of said insurance contract. While the said 
Southern Company at first agreed to have a com-
plete audit, they later declined to do so, and, 
upon a specious, partial and incomplete audit, on 
or about the fifteenth day of June, 1925, ad-
mitted its full liability to Allegheny County upon 
its said bond, notwithstanding the fact that, prior 
thereto, each of the complainants had sent the 
Southern Company a telegram protesting against 
such admission. 

8. The complainants charge that such conduct 
on the part of the Southern Company evinces a 
desire on its part to conceal the real facts with 
regarcl to t]rn representations 1nade by Zwinggi 
to the agents and officers of the complainants, and 
also to conceal the facts with regard to the i rue 
condition, with reference to the solvency, of 
Carnegie Trust Company and John A. Bell, its 
indemnitor, hereinabove referred to. As a fur-
ther evidence of such desire in execution of the 
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Original Bill of Complaint. 

fraud and deceit by the Southern Company, in 
procuring the underwriting agreements herein-
above referred to, the Southern Company gives 
out and preitends that it has paid the full amount 
of said bonds, namely, $1,100,000 to Allegheny 
County, but the said county has refused to ur-

10 render the said bond, and the complainants charge 
that there is doubt as to whether such payment 
of that amount was, in fact, made, and, if made, 
properly done, and, until Uie true facts with ref-
erence thereto can be ascertained, it is premature 
to hypothecate a liability upon the re,insuring 
contracts. 

9. The complainants allege that the reinsur-
ing •Contracts, hereinabove referred to, were made 
and entered into in reliance upon the represeinta-

20 tions or agreements that were made by the said 
Zwinggi on behalf of the Southern Company and 
hereinabove set out; that all said representations, 
as hereinabove set out, were1, as the complainants 
believe and allege, false to the knowledge of the 
said Z·winggi at the time they were n1ade, except 
the representation with reference to the financial 
condition of the said John A. Bell. ':l1he com-
plainants believe and charge that while the said 
Zwinggi may have, been and probably was at the 

30 time of 111e making of the representations con-
cerning the financial standing of the said Bell, 
unaware of the facts with reference theTeto it 

' cannot lJe elaimed, and the complainants do not 
claim that the said representations were untrue 
to the knowledge of the said Zwinggi; neverthe-
less, such representations were affirmations of 
facts, which affirmations were false,, and give 
ground for the complainants to allege in this 
Court, and in no other court, the facts with ref-

40 erence thereto, and upon the fraud arising there-
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from, as a basis for relief by the complainants 
from the said contracts made and entered into 
upon the faith thereof. 

10. Shortly after Urn cun1plai11a11ts and the 
other reinsuring compa11ies heard of the in-
solvency of the Carnegie Trust Company, meet-
ings we'l'e held by their representatives in the 10 
City of New York, with the result that an effort 
was 1nade, on the part of the co111panies, to 
secure a complete audit of the finances of Car-
negie Trust Company, but without success. In 
the me·antime, Mr. W. Clyde Grubbs, a lawyer of 
Pittsburgh, Pennsylvania, was retained and has 
since been employed for the purpose of investigat-
ing the matter, and he was empowered to have 
such au audjt made at tl1e expense of the rein-
suring •Companies. He was greatly delayed in 20 
securing this by failure to obtain the consent of 
the Banking Department which was necessary, 
and the result was that the audit was not com-
pleted until about the first of the year 1926. From 
this report, it appears that Carnegie rrrust Com-
pany was, nt the time the reinsurj11g contracts 
above ref erred to were mado, grossly insolvent, 
and had been improperly managed. In the mean-
time, depositions of witnesses i11 Pittsburgh, 
including John A. Bell, Joseph H. Walker, treas- r. 0 
urer of Carnegie Trnst Company, and others, 
'"

1ere takem in another suit by the Southern Com-
pany, from ,vhich much of the information here-
inabove disclosed was obtained. Those deposi-
tions cover over nine hundred typewritten pages, 
and a copy thereof only came into the possession 
of the said Grubb a·bout the middle of April, 1926. 

11. On the fifteenth day of September, 1925, 
the Soutl1er11 Company comrne11ced a suit in the 
New Jersey Supreme Court against each of the 40 
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complainants herein to recover the amount 
claimed to be due on account of the said reinsur-
ing contracts. The complaints in the two suits 
are identical, except for the 1lame of the party 
defendant. The answers vary slightly, and copies 
thereof, as well as of the other pleadings, actual 
and proposed, are attached hereto, marked Ex-
hibits D. to N. The answers ,vere filed in due 
course, and later, by reaso11 of tl1e discovery of 
some of the allegations of fraud l1 ereinabove al-
leged, an application was made to the I-Ionorable 
William S. Gummere, Chief Justice, presiding in 
the Essex County Circuit, for leave to file a 
supplemental answer, setting up such facts. Upon 
the insistence of the attorr1eys of the Southern 
Company, this application was demied by an 
order included in said papers, the exhibits last 
referred to, without prejudice, for the reason, 
among others, as expressed by the Chief Justice, 
that it was not made to appear that the refusal 
of the reinsurers on the origjnal bond, who re-
fused to go on the present bond, was due to their 
fears a'bout the financial situation existing a,t 
the time the renewal was made, either with respect 
to the financial stability of Carnegie Trust Com-
pany or knowledge or suspicion on their part, 
or on the part of anyone of them, of facts which 
would tend to make the renewal a greater ri k 
than the original bond. 

12. In the month of ,J unc, 1 ~)26, full informa-
tion w1as given to the New Jersey attorney of 
the complainants ( the defendants in said suits 
at law) covering the points desired by the Chief 
Justice, with instructions for him to take the 
necessary steps to enable the fraud to be properly 
pleaded. The complainants have, within a few 
days before the filing of this bill, discovered 

15 
Origi11al Rill of Complaint. 

that the said attorney in :N" e .. w Jersey, although 
said facts were sent to his office and by mistake 
placed in the file, ne1ver personally knew thereof, 
and hence made no effort whatever, until the 
sixteenth day of October, 1!326, when application 
was made to file a upplemental answer, copy 
whereof is also included iu the said exhibits, and 
refused by the Chief Justice on the ground that 
the defendants in said actio11 were in laches in 
presenting the matter to the Court so near the 
time when the trials were to come on. The com-
plainants' said attorney omitted to disclose to 
the Court at that time the fact that this informa-
tion had been in his posses ion since June last. 
The result of all this is that thei complainants 
herein have no opportunity in the suits at law 
to set up the matters of friaud hereinabove al-
leged, and capa•ble of being relied on in that 
court. 

13. The said actions at law are pending and 
set for trial on the fifteenth day of November, 
1926, and if permitted to proceed the defendants 
therein ( the1 complainants herein) will be unable 
to introduce so much of the evidence of fraud 
hereinabove set out as is competent in that court, 
and a gre•at injustice and irreparable damage will 
thereby result. 

14. The reinsuring contracts, by their ex-
press terms, began February 25, 1924, and end 
with the termination of the liability of the reiin-
sured. The liability of the reinsured ends ,Jan-
uary 1, 1928. The bond which has been reinsured 
is sitill in possession of the County, although it is 
claimed by the Southern Company that it has 
been paid, and while sa,id bond is outstanding, 
and until the first of January, 1928, in view of 
the question with reference to the payment, in 
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fact, of the said liability, and in view of the 
claim that said payment, if made was fraudu-
lently made and may be set aside, the complain-
ants claim herein that they can only be accorded 
full relief by beiing relieved of said contracts, as 
having been fraudulently induced for the reasons 
hereinabove set out, and having their reinsurance 
agreement, which never had, because of the fraud 
in the negotiations leading up to its issuance, 
and the non-retellltion hereinabove set out, a 
legal existence, cancelled and delivered up to 
them, upon the restoration to the Southern Com-
pany of the premium heretofore received by the 
complainants, whrich they here1by offer and tender 
to restore. 

15. ,Supplementing paragr1aph 4 hereof, the, 
compl,ainants say that after the said W. J. 
Z-winggi had represented to the complainants 
that the Southern Surety Company was about 
to execute, for the Carnegie Trust Company, a 
bond in the sum of $1,400,000, he was advised by 
one or more1 of the reinsur1ing companies on the 
prior bond of the Southern Surety Company, of 
which prior bond the said proposed bond in the 
sum of $1,400,000 was to be a renewal, that the 
said reinsuring companies would not renew their 
reinsurance under the proposed bond on account 
of the irregularities of the Carnegie Trust Com-
pany and its president, John A. Bell, disclosed 
by an investigation conducted by the Auditor 
General of the Commonwealth of Pennsylvanri.a 
at Harris.burg, Pennsylvania, commonly called 
the Kephart investigation. The said Zwinggi, on 
or about February, 1924, in wri.ting, notified the 
officers of the Southern Company, at Des Moines, 
of the fact that the said reinsuring company, or 
companies, would not reinsure on account of the 
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irregularities disclosed by the said Kephart in-
vestigation. The reiasons that the bond was re-
duced from $1,400,000 were inter alia, the fact 
that the Southern Company was not able to in-
duce the former reinsurers to remain on the 
risk on a0count of the information disclosed by 
the Kephart investigation, and the results thereof. 
Among the results of the Kephart investigation 
was the indictment of Harmon NL Keiphart, 
State Treasurer of the Commonwealth of Penn-
sylvania, for making f,alse reports of his accounts, 
and his conviction thereof upon a plea of nolle 
contendere, and also the payment, under com-
pulsion, by Carnegie Trust Company, in De-
cember of 1922, to the Common,vea1th of Penn-
sylvania, of $15,049.24, as interest on money of 
the Commonwealth of which the Carnegie Trust 
Company had wrongfully had the use as the re-
sult of the irregularities between the said Bell 
and Kephart. That on or about the 25th day 
of February, 1924, said Zwinggi fraudulently, 
maliciously and wilfully concealed from the oom-
plainants all the information disclosed by the 
Kephart investigation, and ,also the fact that the 
said Keiphart had been indicted and convicted as 
afore said, and tha1t the Carnegie Trust Com-
pany had been compelled to make the payment of 
interest to the Commonwealth of Pennsylvania 
afores1aid, and also fraudulently, maliciously and 
wilfully concealed from the complainants the fact 
that many companies to which the risk had been 
submitted, refused to reinsure on aooount of the 
facts disclosed in the Kephart investigation, and 
also fraudulently, maliciously and wilfully con-
cealed the fact that the rea,son that the said bond 
was reduced from $1,400,000 to $1,100,000 was 
because some of the companies to which the 
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Southern Company proposed reinsurance, by 
reason of the knowledge such companies had of 
the facts so concealed by Zwinggi, refused to re-
insure. The said Zwinggi fraudulently, malici-
ously and wilfully concealing the facts just stated, 
submitted to the complainants, in writing, the 
contracts Exhibits A and B, which were accord-
ingly executed by the complainants in reliance 
upon the representations made to Mr. Short, and 
in ignorance of the facts so concealed from the 
complainants by the said Z·winggi. Had the facts 
so concealed by Zwinggi, or any of them, been 
communicated to the complainants, they would 
have declined to issue the said contracts of rein-
surance. None of the facts so concealed by the 
said Zwinggi, came to the knowledge of the com-
plainants, or either of them, until long after the 
loss under the bond, Exhibit C. 

The complainants, by reason of inadequacy of 
relief in any other 0ourt, hereby pray: 

A. That the defenda.nt, Southern Surety Com-
pany of Des Moines, Iowa, m•ay without oath, an-
swer under oath being hereby waived, specifically 
answer each of the allegations herein contained. 

B. That the said defendant 1and its agents 
and attorneys m-ay be enjoined and restr,ained 
from further prosecuting the suits pending in the 
Supreme Court of New Jersey against Com-
mercial Casualt~T Irn;-;urancr Company and New 
Jersey Fidelity and Plate Glass Insurance Com-
pany, to recover the amounts claimed to be due 
on the reinsuring contracts; that it may be de-
creed that the said contracts were fraudulently 
induced, and that the complainants herein were 
fraudulently induced to sign said reinsurance 
cont~acts; and that the same rnay Le decreed to 
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be cancelled upon the terms set out above and 
delivered up to the complainant·s. 

C. That the complainants may have such 
other ,and further relief as may be oc1nitablc and 
just. 

D. That a writ of uhpoena 1nay i ue con1-
manding the defendant to answer this bill of 
complaint and abide by such decree as this Court 
may make in the premises. 

McCARTER & ENGLISH, 
Solictor of Complainants. 

G. W. C. 1IcCARTER, 
Of Counsel. 

IN CHANCF,RY OI~-, Nl~\V 

Between 

COMMERCfAL CASUALTY INSUlt-

ANOE COMPANY and NEw 
JERSEY F1DELI'l'Y A D PLATE 

GLASS INSURANCE COMPANY, . 
Complainants, 

and 

SOUTHERN SURETY COMPANY 

OF Dr.s .. \lmNES, IowA, 
flpfe11rlauf. 

STATE O I•' } 
C D ss. 

OUNTY OF ADE. 

IIAHLAN SHonT, of full agt>, bei11g duly sworu, 
on his oath says: 1 am at presellt residjng in 
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the State of Florida. I formerly, and until 
sometime in the month of January, 1925, was 
employed as Depository Underwriter by Com-
mercial Casualty Insurance Company, oue of the 
complainants above naniecl, and as such had 
charge (?f depository bank underwriting. As 
such it was my duty io conduct negotiation::; fol' 
the Commercial Company for the reinsurance of 
depository bonds. A short Lime prior to Febru-
ary 25, 1924, W. J. Zwi11ggi, wlio was the :Man-
ager of the Pittsburgh branch office of the South-
ern Surety Company, the defendant above 
named, met me by appointment at the "\Valdorf 
Astoria J IoLel, in the City of New York, for the 
purpose of negotiating wjtb me, as the repre-
sentative of the Commercial Company, a policy 
of reinsurance for the Southern Surety Com-
pany on a bond, between the Carnegie Trust 
Company as principal and the Sonthern Surety 
Company as surety, and L11e Connty of Alle-
gheny as obligee. 

The object of thr said hond o I' $1,400,000 was 
to secure the County of Allegheny for the deposit 
of county fu11<ls in the said Carnegie Trust Com-
pany. 

• 
In the conrse of said negoLiatious, Zwinggi 

30 stated to me U1at the said bond of the Southern 
Surety Company for $1,400,000 was an original 
bond, and in no way intimated that it was a 
renewal, i11 l'a<'t, 1nisrepresc1Ji cd thi fact to me 
as I afterwards learned. Long aft er the Com-
1nercial Company, at my recommendation, issued 
its reinsurance policy for $50,000, a copy where-
of is attached to the pleadings herein, I learned 
for the first time that the bond that the Southern 
Surety Con1pany gave to the County of Alle-

40 gheny to sef'ure the county's deposit in the 
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Carnegie Trust Company above referred to, in-
stead of being an original bond, was a renewal 
of a previous bond of $1,400,000. 

Had I, in negotiating ihe reinsurunce for the 
Commercial Con1pany, been apprised, or known 
that the bond which we were asked to reinsure 
in part was a renewal, I would have declined the 
risk for the reason that had I known it was a 
renewal, I would at once have inquired who the 
other inHnrino- co111panies had been on the prior 
bond, and I would also have learned that ome 
of them were not included in the li t of the rein-
surers on the bond in question, and their absence 
from the present bond would, of cour e, have 
been significant, and I w011 ld, hrforr m :1ldng :1n' '" 
contract whatever, have satisfied myself of the 
reasons why they were on the original bond, and 
not on the proposed one. IIad I not been told, 
and believed, that the indemnitor wa highly 
solvent and worth at least $1 400 000 that the ' ' ' Carnegie Trust Company was solvent, well n1an-
aged, an<l that the Southern Company would 
carry at least $150,000 of the liability on this 
bond of $1,400,000 I would not have had my con1-
pany enter into the reinsurance contract in 
question, nor would I have recommended the 
risk to the ew Jersey Fidelity and Plate Glass 
Insurance Company. 

At the time that the reinsurance policy was 
issued by the Con1mercial Con1pany it was in-
fonned by letter under date of February 25, 
1924, from the Southern Company that the orig-
inal bond, instead of being for $1,400,000 was 
$1,100,000. 

During said negotiations, Zwinggi further and 
also represented to me in his efforts to place 
said reinsurance ·with the Comn1ercial Con1pany, 
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that Carnegie Trust Company ·was highly sol-
vent, ·well managed and in sound financial condi-
tion, and that in addition to the security offered 
thereby, the Southern Surety Company had as 
indemnity for the giving of said bond of $1,-
400,000 an indemnity agreement or contract 

10 of John A. Bell, who, Zwinggi represented was, 
and who in fact ·was, the President of Carnegie 
Trust Company, and was stated to be, by 
Zwinggi to me, a man of large financial means, 
and worth more than $1,400,000, that he was an 
excellent banker, as well as the Pennsylvania 
'' coal baron.'' The representation with refer-
ence to the :financial standing of the indemnitor, 
Mr. Bell, was unequivocal, and accompanied by 
the statement that he knew the facts he averred 
with reference to him, going so far as to say 

20 that his resources were as high as $10,000,000 
or $11,000,000. Of course, I realized, as do all 
reinsurance people, that the risk of reinsurance 
is decreased by the amount and the value of 
such indemnity. Zwinggi also represented to me 
that the Southern Company would retain on the 
$1,400,000 bond $150,000 as its share of liability. 

Furthermore, in the course of such negotia-
tions, Zwinggi asked me if I knew any other com-

30 pany or companies writing reinsurance in New 
Jersey, and I mentioned to him the New Jersey 
Fidelity and Plate Glass Insurance Company, 
whereupon Zwinggi requested me to communicate 
with that company for the purpose of having it 
participate in the reinsurance on said bond, and 
further requested me to carry forward to the 
New Jersey Company the statements and repre-
sentations he had made to me as hereinabove 
set out. 

40 
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I was myself influenced in making the contract 
of reinsurance for the Commercial Company by 
the statements hereinabove referred to made by 
Zwinggi to me, and Zwinggi, who is an expert in 
insurance, in charge of the Pittsburgh district 
for the Southern Company, knew that such mis-
representations were most material, and were 
made by him expressly for the purpose of se-
curing the reinsurance from the Commercial 
Company. 

After Zwinggi left me, I communicated with 
Mr. Harold S. Vreeland, at that time superin-
tendent of the Fidelity and Surety Department 
of the New Jersey Plate Glass Insurance Com-
pany, telling him all of the statements made ar-:; 
hereinabove recited by Zwinggi to me respecting 
said bond, and the :financial standing of Carnegie 
Trust Company and Bell, and the fact that he 
was an indemnitor, and requested said Vreeland 
to communicate with said Zwinggi as to whether 
or not the New Jersey Company desired to take 
any of the reinsurance. 

IIARLAN SHORT. 

Sworn to and subscribed before me, 
a Notary Public in and for the 
County of Dade, in the State of 
Florida, this 1st day of N ovem-
ber, 1926. 

G. D. OSLUND, 

Notary Public, State of Florida at Large. 
My commission expires August 23, 1930. 
County Clerk's certificate annexed. 
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IN CHANCERY OF NEW JERSEY. 

Between 

CoMMERCIAL CASUALTY IxsuR-
AN0E COMPANY and N"Ew 
JERSEY FIDELITY AND PLATE 
GLASS INSURANCE COMPANY, 

Conivlai11ants, 

and 

SOUTHERN SURETY COMPANY 
OF DEs l\1oINEs, low A, 

Def enclant. 

STATE OF NEW JERSEY, } 
C E ss. 

OUNTY OF SSEX. 

On Bill, &c. 

Affidavit. 

WARREN D. WARD, being duly sworn, upon his 
oath says: 

I am Secretary and Treasurer of New Jersey 
Fidelity & Plate Glass Insurance Company, one 
of the complainants, and have been connected in 
one capacity or another with that company since 
1899. In the year 1925, I had personal charge 
of the fidelity insurance claims, and during the 
month of May of that year, the fact that the 
Carnegie Trust Company had failed was brought 
to my attention, and I attended a meeting of 
representatives of the reinsurers upon the $1,-
100,000 bond, held in the City of New York on or 
about May 15, 1925. I may say at this juncture, 
that while the bond was originally proposed to 
be $1,400,000, before the reinsurance was actually 
written, the amount of the bond to be reinsured 
was reduced to and made $1,100,000. This meet-
ing, of course, was precipitated by the astounding 
news that the Carnegie Trust Company had be-
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come insolvent; a matter we deemed entirely ir-
reconcilable with the representations made to the 
several reinsuring companies, including the New 
Jersey Fidelity & Plate Glass Insurance Com-
pany, at the time of our underwriting, that the 
Carnegie Trust Company was in a highly solvent 
condition. We knew that our reinsuring contract 
gave broad powers in the fifth clause to tho 
Southern Company to determine the amount of 
its liability, and in our fear that such admissions 
would be made either fraudulently, innocently 
or prematurely, before the facts could be de-
veloped, one of the representatives of the rein-
surers then and there telephoned Mr. Huckle-
berry, the Vice-President of the 8011thrrn Snrety 
Company, at Des Moines, requesting that his 
company refrain from making such admissions 
until a complete audit of the affairs of the Car-
negie Trust Company could be made. He also 
requested that the Southern Surety Company 
wire each of the underwriters their conclusion to 
that effect. 

By this time l'lfr. W. Clyde Grubbs of Pitts-
burgh had been employed by all the reinsurers 
as their local counsel in Pittsburgh, for the pur-
pose of ferreting out the matter. 

My company received no reply to the telephone 
request above referred to, but on June 1, 1926, 
we had a wire from l\fr. Huckleberry stating: 

'' As we have hereto£ ore advised you we 
find no reason for denying liability for 
deposit Carnegie Trust Company stop Last 
week President Cobb and Special Counsel 
Parrish at request certain reinsurers at New 
York visited New York then conferred all 
interested at Pittsburgh stop. County Com-
missioners have ordered their attorney to 
take judgment on bond unless paid by June 
fourth stop. All our counsel and independent 
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counsel at Pittsburgh advise there is no de-
fense to claim of Allegheny County on ac-
count of Carnegie Trust Co. We have 
therefore determined there is liability and 
we must pay stop On account of accumulated 
interest amount due by you will be slightly 
in excess of amount of your reinsurance stop. 
We request that you mail to Joseph Arm-
strong Chairman of Board of County Com-
missioners Pittsburgh Pennsylvania remit-
tance for the amount of your reinsurance 
payable to Allegheny County, Pennsylvania 
so as to reach there by June fourth and 
thereby avoid penalty. We are mailing our 
portion formal notice and proof follows stop. 
Final interest adjustment will be handled 
later. Southern Surety Company, J. H. 
Huckleberry.'' 

We were at an entire loss to understand the 
reasons inducing this precipitous action on the 
part of the Southern Company. To honest or 
substantial reason presented itself to us, nor 
could be learn any therefor, and so at a later 
meeting of the representatives of the reinsurers 
held in New York on June 2, 1925, it was 
determined that a protest should be sent against 
the Southern taking such a course, and on June 
2, 1925, I sent, for my company, a wire to the 
Southern Company as follows: 

'' Replying to your wire of the first in-
stant re Carnegie Trust Company stop. On 
J\1ay 15, 1925 your Mr. Huckleberry agreed 
to obtain a complete audit of the Carnegie 
Trust Company. You have not kept your 
agreement. Pending an investio-ation includ-
ing a complete audit of the Carnegie Trust 
Company we protest against any admission 
of liability by your company hereby reserv-
ing any and all rights and def ens es we may 
now or hereafter have. 

New Jersey Fidelity & Plate Glass Insur-
ance Co." 
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On July 16, 1925, another meeting occurred in 
New York at which be ides the representatives ' ' of the reinsurers, there were present 1:r. Cobb, 
the President of the Southern Company, J\fr. 
Parrish its General ounsel, and ~Ir. Zwinggi. 
Quite a long colloquy occurred. We had in the 
meantime learned that an investigation had taken 
place known as the I(ephart investigation, in the 
State of Pennsylvania, the report of which 
showed that the affairs of the Carnegie Trust 
Company had lwr11 groRsly mismanaged; that 
some kind of a combination exi ted behveen its 
President, Bell, and the State nnd County 
officials, a11d I may ay here that I have since 
learned that as a re ult of that invc tigation, 
Bell has been convicted of embezzelment and 
other offenses arising out of his conduct, in con-
nection with the affairs disclosed by this investi-
gation. "\Ve learned also that this investigation 
had taken place anterior to our reinsuring, and 
I remember distinctly Ir. Zwinggi being asked 
at this meeting whether he knew at the time of 
procuring the underwriting by the Commercial 
aud the cw Jersey companies of this I{ephart 
investigation. His reply was that he did, but he 
did not consider it of sufficient importance to 
apprise the reinsuring companie of any of the 
facts in connection therewith; that he had con-
sidered that it was nothing but a political inquiry 
on the part of the State officials of Pennsylvania, 
and that Bell had been vindicated. 

Suit was commenced against our company on 
the reinsurance contract on the 15th day of Sep-
tember, 1925. I placed this in the hands of our 
attorney, Henry G. Pilch, E quire, who has been 
in charge of it since then. l\Ieantirne, l\fr. Grubbs 
has been steadily engaged in follo-wing the matter 
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and procuring information with reference to the 
facts as they existed at the time this underwriting 
was done. Notwithstanding the pretense of the 
Southern Company that it was absolutely neces-
sary for it immediately to pay the total claim 
which it had, as above shown, admitted contrary 
to our protests, nevertheless from a statement 
rendered by it to us, it appears that they don't 
pretend such payment was made otherwise than 
as follows: 

June 1, 1925 ................. $ 100,329.26 
June 4, 1925 ( paid by New 

Amsterdam Casualty Co.) .... 
June 4, 1925 (paid by United 

States Fidelity & Guaranty 
Company) ................ . 

June 6 (paid by Union In-
demnity Company) ........ . 

June 9 ..................... . 
June 15 .................... . 
June 25 .................... . 
July 6 ...................... . 
July 15 ..................... . 

40,000.00 

30,000.00 

25,000.00 
385,280.00 
250,246.84 
100,000.00 
170,000.00 

7,395.43 

$1,108,251.53 

1vir. Vreeland was the representative of our 
company at the time the reinsuring occurred 
who had charge of that particular branch of our 
business. He left o.ur employ on l\1ay 1, 1926, 
and is now and for some time has been in Los 
Angeles, California. Of course, it has been 
difficult to get into immediate communication with 
him to procure from him the facts with reference 
to his connection with this underwriting. 

WARREN D. WARD. 
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Sworn to and subscribed before me 
a Notary Public in and for the 
County of Essex in the State of 
New Jersey, this 3rd day of 
November, 1926. 

FREDERIC N. w EBSTER, 
(sEAL) Notary Public of New Jersey. 

Commission expires A pl. 3rd, 1928. 

IN CHANCERY OF NEW JERSEY. 

Between 

COMMERCIAL CASUALTY INSUR-
ANCE CoMPANY, et als., 

C01nplainants, 

and 

SOUTHERN SURETY COMPANY 
OF DEs :M:oINES, low A, 

Defendant. 

STATE OF CALIFORNIA, 
OouNTY OF Los ANGELES. } ss. 

Affidavit. 

HAROLD S. VREELAND, of full age, being duly 
sworn according to la-w, on his oath deposes and 
says that he was the superintendent o.f the 
Fide1ity and Surety Bond Department of the 
New Jersey Fidelity & Plate Glass Insurance 
Company and had been ·such superintendent sin0e· 
January twenty-first, nineteen hundred and 
twenty-four and as such superintendent had 
charge of obtaining reinsurance contracts for 
said New Jersey Fidelity and Plate Glas,s In-
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sur1a.nce Compiany and passing upon reinsurance 
contracts offered to said Company; that on or 
about the sixteenth day of February, nineteen 
hundred and twenty-four, Harlan W. Short, Jr., 
whom defendant knew to be the superintendent 
of the Fidelity and Depository Division of the 

10 Fidelity and Surety Bond Department of the 
Commercial Casualty Insurance Company of I C"\Y-

ark, stated to deponent that one, W. J. Zwinggi, 
manager of the Pittsburgh branch office of the 
Southern Surety Company had negotiated with 
said Short for the purpose of obtaining from 
Commercjal Casualty Insurance Con1pany a rein-
surance contract with Southen1 Surety Company 
on a certain bond in the sum of one million four 
hundred thousand dollars given by Carnegie 
Trust Company as principal with Southern 

2 0 Surety Company as surety and to the County of 
Allegheny ·as obligce securing the County for 
the depo,sit of County funds in s,aid Oarnegie 
T-rust Company. 

That said Short stated to deponent that 
Zwingge had ~eipresented to him that the Carnegie 
Trust Company was solvent and in sound finan-
cial condition and that in addition to the security 
afforded by the solvency and sound financial con-

30 dition o.f Carnegie Trust Company that Southern 
Surety Company ha.d as indemnity for the giving 
of said one million four hundred thousand dollar 
bond an indemnity agreement or contract of one, 
Bell; who a0c.ording to the statements and rep-
resentations of Zwingge was at that time presi-
dent of Ciarnegie Trust Go,mpany and a man 
worth between ten and eleven million dollars ; 

40 

That said Short stated to deponent that 
Zwingge had asked Short if he knew of any other 
Company that Zwingge might be able to get re-
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insurance from and that Short had stated to 
Zwinggi that the New Jersey Fidelity and PLate 
Glass Insurance Company were now writing 
surety bonds and Zwinggi t1hen asked Short if he 
would call up the Tew Jersey Fidelity and Plate 
Glass Insurance Company and give them all the 
information that Zwinggi had given Short inas-
much as he, Zwinggi, had to return to Pittsburgh 
immediately and did not have time to personally 
visit the office of ew Jersey Fidelity and Plate 
Glass Insurancr Company to offer them rein-
surance on the bond. 

Ttha t said Short also stated to deponent at that 
time that the Commercial Casualty Insurance 
Company were accepting fifty thousand do1lars 
on the principal of one million four hundred thou-
sand dollar bond of Carnegie Trust Company to 
County of Allegheny and that Zwinggi had stated 
that Southern Surety Company would carry one 
hundred fifty thousand dollars on this bond. 

Deponent further says that he relied on the 
st,atements made by Short to him and relying 
on such ·statements directed that reinsurance con-
tract be entered into by New Jersey Fidelity and 
Plate Gliass Insurance Company with Southern 
Surety Company. 

When our Company came to actually issue the 
reinsurance agreement we learned for the first 
time that the amount of the original bond was one 
million one hundred thousand dollars instead of 
one million four hundred thousand dollars. 

HAROLD S. VREELAND. 
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Sworn ,and subscribed before me a 
Notary Public in and for the 
County of Los Angeles, in the 
State of California, this 1st day 
of November, ineteen hundred 
and twenty-six. 

10 (SEAL) MARIE BUTLER. 
My Commission expires Oct. 25, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 

COMMERCIAL CASUALTY INSUR-
20 ANCE CoMPANY and NEw 

30 

JERSEY FIDELITY AND PLATE 
GLASS INSURANCE COMPANY, 

Complainants, 

and 

SouTHERN SunETY CoMPA Y 

OF DEs l\{oINEs, Iow A, 

Defendant. 

STATE OF EW JERSEY, } 
C E ss. 

OUNTY OF SSEX. 

On Bill, &c. 

Affidavit. 

BERTRAND H. BRATNEY, being duly sworn upon 
his oath says: I am the counsel of the Bonding 
Department of Commercial Casualty Insurance 
Company, and have been connected with that 
Company since June, 1923. On or about May 15, 
1925, I first had my ·attention directed to the 
facts in connection with the issuance of the re-

4 o insuring contract by the Commercial Company 
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referred to in the bill of complaint. At that time 
I attended a meeting of officers of several re-
insuring companie , called for the purpo e of dis-
cussing the questions arising from the fact that 
the Carnegie Trust ompany had failed, and 
there was an alleged loss on the reinsurance con-
tracts. I had nothing to do with their negotiation 
as to underwriting. 

At this meeting in ew York, it was unani-
mously decided .by all the reinsuring companies 
on the $1,100,000 bond, that before any action 
was taken whatever with regard to liability 
thereon, a complete audit of the Carnegie Trust 
Company be obtained, whereupon a telegram was 
sent to J. H. Huckleberry, vice-prcsiclent of C:e 
Southern Company, De :;\foines, Iowa, dated 1Iay 
16, 1925, as follows: 

"We think y,ou should employ Main and 
Company to make audit Carnegie Trust as 
provided paragraph six reinsurance agree-
ment befor,e, admitting liability or paying loss 
stop. Please wire your decision. 
Commercial asual ty Insurance Company.'' 

On that same day the following telegram was 
received: 

10 

''Your wire General Counsel Cohen ar-
rived here this morning and have just tele- 30 
gram Attorney Grubbs as follows I have 
your telegram addressed liuckleberry Please 
arrange Main and Company proceed with 
audit as arranged with County officials keep 
me advi•sed and quote would appreciate 
knowing your attitude under your direct 
obligation to County likewise attitude other 
companies. 

Southern Surety Company.'' 

40 
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On the 18th of May, the following wire was 
received from Des Moines from Mr. Levy, the 
Pittsburgh 0ounsel of the Southern Company: 

'' Southern consent auclit. Will communi-
cate with you my return Pittsburgh. 

Morris G. Levy." 
The attorney Grubbs referred to in the tele-

gram of 1fay 16th, is W. Clyde Grubbs, a lawyer 
of Pittsburgh, who in ihe me,antime had been 
retained locally by all the r einsp.ring companies 
to look after their interests, and it was 1\fr. 
Grubbs who had suggested to us the making of 
the audit by Main and Company, because of their 
familiarity with the situation. The Southern 
Company (had also expressed an entire willing-
ness that an audit should be conducted by Main 
and Company. 

On the 31st of 11ay, 1925, I received a telegram 
of which the following is a copy: 

"As we have heretofore advised you we 
find no reason for denying liability for 
deposit Carnegie Trust Company stop. Last 
week Pre,sident Cobb and Special Counsel 
Parrish a.t request certain reinsurers at ew 
York visited New York the:n conferred all in-
terested at Pittsburgh stop. County Com-
missioners have ordered their attorney to 
take judgment on bond unless paid by June 
fourth stop. All our counsel and independ-
ent counsel at Pittsburgh advise there is 
no defe.nse to claim of Allegheny County on 
,account of Carnegie Trust Co. We have 
therefore determined there i,s liability and 
we must pay stop. On account of accumu-
lated interest amount due by you will be 
slightly in excess of amount of your rein-
surance stop. We request that you mail to 
Joseph Armstrong Chairman of Board of 
County Commissioners Pittsburgh Penn-
sylvania remittance for the amount of your 
reinsurance payable to Allegheny County 
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Pennsylvania so as to reach there by June 
fourth and thereby avoid penalty. We are 
mailing our portion formal noti~e and pro?f 
follows stop. Final interest adJus,tment will 
be handled later. 
Southern Surety Co. J. H. Huckleberry.'' 

On June 2nd I ·wired the Southern Company ' as follows: 
''Replying . to your wire of the thirty first 

ultimo re Carnegie Trust Company stop. On 
May :fifteenth 1925 your Mr. Hu_ckleberry 
agreed to obtain a complete audit of the 
Carnegie Trust Company. You have not 
kept your agreement. Pendin~ an investiga-
tion including a ~omplete audit of the qar-
negie Trust Company we protest against 
any admission of liability by your company 
hereby reserving any and all rights and de-
fenses we may now or hereafter have. 
Com111ercial Casualt)7 In. urance Company.'' 

Getting no s·atisfaction whatever either in the 
way of the desired or promised audit, 1\Ir. Grubbs, 
at our request, at once undertook a thorough 
investigation of the situation, which he has been 
conducting from that time to the present, receiv-
ing instructions to have a complete audit of the 
books of the Oarnegie Trust Company made by 
1'1:ain and Company. This audit was accordingly 
made at the expense of the reinsurers. A copy 
of said auclit is in my possession, having been 
received about the :fir,st of the year 1926. This 
audit discloses that the Carnegie rrrust Company 
was insolvent, and had been insolvent since 1923. 
I l,ater learned that John A. B·ell, had, upon his 
own petition, been adjudged a bankrupt in A.n-
gust, 1925. 

In an amended reply that the Southern rom-
pany has filed to the answers of the complaina11ts 
herejn to the complaint of the Southern Surety 
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Company in suits at law referred to in the plead-
ings, which reply was filed about the middle of 
June, 1926, it appears that the Southern Com-
pany did not retain $150,000 on the bond. I at-
tach hereto, a copy of that amended reply. 

It has recently come to my attention from testi-
mony given in Pittsburgh in February, 1926, in a 
suit wherein the Southern Surety Company is 
plaintiff, and the General Reinsurance Company, 
a corporation of New York, is defendant, in the 
District Court of the United States for the 
Southern District of Iowa, Central Division, that 
1fr. Be11 was disclosed to have been guilty of 
loose and fraudulent practices in connection with 
the management of hi,s bank, which antedated 
the execution of our reinsurance agreement and 
resulted 111 Mr. Bell lateT being convicted of 
crimes in 0onnection with the mismanagement of 
this bank. 

On or about the 15th of September, 1925, two 
actions were commenced in the New Jersey Su-
preme Court against the complainant,s herein, by 
the Southern Company. Original answers were 
filed therein, and copies of all the pleadings, 
actual and propo•sed, in that ca,se are attached to 
the bill of complaint. 

30 After the original answer was filed, certain 
facts with reference to the fraud that we 
claimed existed at the inception of our relations 
with the Southern Company were brought to 
light, and an effort was made to file a supple-
mental answer, a copy of which appears in the 
·said pleadings, ·actual and proposed. The motion 
was refused by Chief Justice Gummere. A copy 
of his order is also included in the papers re-
ferred to. The basis of such refusal wa,s, as he 

4o stated, because among other things the defend-
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ants failed to show the reasons why the rein-
surers on the original bond had declined to re-
insure the $1,100,000 bond. We at once set a·bout 
to obtain proof to supply the deficiency so that 
the proposed supplementary answer could be filed, 
and at once communicated with Mr. Grubbs, 
who I believe possessed the desired informa-
tion. Under date of June 10, 1925, Mr. Grubbs 
wrote me a long letter containing the following: 

"In your letter to me you state that you 
are wondering 'if you have any information 
that would support the position we have 
taken along the lines that the Southern's 
method of reinsuring this loss at the time it 
was submitted to us was fraudulent and 
that they knew that some or at le.1st 0~1c 
company had declined the risk because of 
the unstable condition of the Carnegie Trust 
Co.' 

_In answer to your query, I enclose here-
with a copy of a letter written by Mr. Tomp-
kins, President of the U. S. Guaranty Com-
pany, No. 3 S. William St., New York. Mr. 
Tompkins' company was a reinsurer in the 
su1n of $25,000. of the Southern on the 
$1,400,000 bond issued by the Southern to 
Allegheny County on the Carnegie Trust 
Co. in 1920. On June 6, 1922, he wrote a 
letter to the Southern, a copy of which is 
hereto attached. We can prove this letter 
was received and ans,vered by the Southern 
and it finally ended in the Southern advising 
Mr. Tompkins that it was not able to re-
lease his con1pany as a reinsurer on the old 
bond. Here is direct notice to the Southern 
of a serious condition at the Carnegie Trust 
Co., and a desire by a reinsurer to be re-
leased.'' 

On June 15, 1926, I wrote our then attornev a 
long letter, in which I said: · 

'' Since n1y letter to you of tT une 7th I 
have received fro1n lVIr. Grubbs a great vol-
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ume of data which he has sent me in con-
nection with the New Jersey suit. He has 
also given his version of the question of 
stipulation which the Southern Surety Com-
pany has asked us to stipulate to. I am 
sending all of this to you for your files; 
there is included a copy of telegram dated 
March 23rd and copy of reply under date 
of March 24th; one of August 10th and a 
copy of reply under date of August 11th. 
There is also enclosed a letter dated June 
6th, 1922, addressed to 1\1:r. C. S. Cobb, 
President of the Southern Surety Company 
written by the President of the U. S. Guar-
anty Company, which is the sort of a letter 
together with the telegrams that we want 
in order to substantiate and sustain our 
amended answer." 

I supposed, until October 15th or 16th, that 
20 this information had been used for the proposed 

i;;npplemental answer, and that the same had 
been duly filed. To my amazement, on October 
15th or 16th, I found that our attorney had 
never personally seen my letter of June 15th, 
but that the same had been received 1n the office 
and placed in the file without his knowledge, and 
that accordingly no supplemental answer had 
ever been filed in this case. 

30 On Saturday, October 23, 1926, an application 

40 

was made by our attorney for leave to file a 
supplemental answer setting up most of the 
matters relied on in this bill of complaint as 
indicative of fraud, and this application was 
denied at the suggestion of the attorney for the 
Southern Surety Company because of the delay 
in presenting the matter to the Court. Our at-
torney failed to state to the Court on this appli-
cation the fact that in June last I had placed 
him in possession of the facts, and that through 
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the blunder in his office, no motion was made 
until October 23rd. 

The delay has occurred in the presentation of 
this bill to the Court by reason of the fact that 
Harlan Short, a most important witness, left 
our employ sometime ago, and it has been diffi-
cult to learn his whereabouts. It turned out 
that he was in Florida, and it was necessary to 
have someone go there to procure his affidavit. 

BERTRAND H. BRATNEY. 

Sworn to and subscribed before me, a 
Notary Public in and for the County 
of Es.sex in the State of New Jer-
sey, this 5th of November, 1926. 

(SEAL) LEAH M. BAILEY, 

Notary Public of New Jersey. 
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NE,Y JERSEY SUPRE:ME COURT. 

EssEx CouNTY. 

SouTHERN SURETY COMPANY, a 
corporation, 

Plainti/j', 

vs. 
NEW JERSEY FIDELITY & PLATE 

GLASS INSURANCE COMPANY, 
a corporation, 

Defendant. 

Action 
at Law. 

Amended 
Reply. 

Plaintiff, Southern Surety Company, replying 
to the answer of defendant, New Jersey Fidelity 
& Plate Glass Insurance Company, says: 

1. As to the third separate and affirmative 
defense plaintiff denies that it has failed to com-
ply with the covenant and agree1nent made by 
it to and with the defendant in paragraph 3 of 
said reinsurance contract, hut on the contrary 
alleges that the amount of liability retained by 
plaintiff at its own risk on principal, to wit, on 
said Carnegie Trust Company of Carnegie, Penn-
sylvania, was at no time while said reinsurance 
agreement remained in force less than $150,000, 
the amount of said liability so retained by plain-
tiff being as follows: 

(a) The an1ount of liability retained by 
plaintiff at its own risk under the bond (a copy 
of which is attached to the complaint) while 
said reinsurance agreement ren1ained in force 
was at no tin1e less than $100,000, which amount 
of liability under said bond was not reinsured. 

(a) Prior to the execution of the bond and 
4o reinsurance contract ( copies of which are at-
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tached to the complaint) plaintiff executed as 
Surety for said Carnegie Trust Company of 
Carnegie, Pennsylvania, as Principal, a certain 
depository bond ( of like character to the deposi-
tory bond a copy of which is attached to the 
complaint), in favor of Allegheny County Home 
of Pittsburg, Pennsylvania, in the sun1 of $125,- 10 
000 guarantying the repayment to the said Alle-
gheny County Ilonie of any deposits made by 
said llo1ne with the said Carnegie Trust Co111-
pany. Plaintiff reinsured said $125,000 bond 
to the extent of $40,000 and no more. Said 
$125,000 bond was and at all times remained in 
full force and effect from a date prior to the 
execution of said bond and the reinsurance ron-
tract ( copies whereof are annexed to the coin-
plaint) until January 9, 1925, on which date a 
new bond of like character was executed by 2 0 
Plaintiff as Surety for said Carnegie Trust 
Company as Principal in favor of said Allegheny 
County Home of Pittsburg, Pennsylvania, in the 
sum of $75,000, which said new $75,000 bond was 
executed in lieu of and was substituted for the 
aforesaid $125 000 bond and thereupon said ' ' $125,000 bond ·was cancelled. At all tin1es while 
said reinsurance agreement (a copy whereof 
is attached to the complaint) remained in force 30 
from and after January 9, 19:25, said nc\v 
$75,000 bond was and re1nained in full force and 
effect, and no part thereof ,,-as reinsured. 

2. As to the fourth separate and affirmative 
defense Plaintiff denies that it has failed to 
comply ,\~ith the provisions of said reinsurance 
contract respecting notice and proof of loss 
under said contract and the presentation of 
essential docun1ents and denies that it has not 

' giv~n the Defendant notice of loss and proof of 4o 
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loss, and denies that it has not exhibited essen-
tial docun1ents supporting a claim of loss and 
payment of loss by Plaintiff, and denies that 
it has not in all respects complied with the re-
quirements, provisions and conditions of said 
contract. 

10 LUM, TA lBLYR & COLYER, 

20 

30 

4 0 

1\ttorneys for Plaintiff. 

IN CHANCERY OF NEW JERSEY. 

Between 

COMMERCIAL CASUALTY INSUR-
ANCE COMPANY and NEw 
JERSEY FIDELITY AND PLATE 
GLASS INSURANCE COMPA::N"Y, 

C 0111,plain ants, 

and 
SOUTHERN SURETY COMPANY 

OF DEs J\[oINEs, Iow A, 
Defendant. 

STATE OF NEW YORK, 1 
CouNTY OF NEw YORK. f 88

• 

On Bill, &c. 

Affidavit. 

DANIEL J. ToMPKINs, of full age, being duly 
sworn according to law, on his oath deposes and 
says: 

1. I am President of the United States Guar-
antee Company, a corporation organized and 
existing under the laws of the State of New York, 
having its office in the City, County and State 
of New York. 
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2. On June 6, 1922, I wrote the fallowing 
letter to 1\fr. C. S. Cobb, President of the 
Southern Surety Company, Des Moines, Iowa, in 
connection with reinsurance on the Carnegie 
rrrust Company, Carnegie, Pennsylvania, on 
which Trust Company we, that is to say, United 
States Guarantee Company, were reinsuring the 
Southern Company to the extent of $25,000 on the 
Southern Company's depository bond. The 
original of this letLer is not now in my possession, 
being in evidenre in a certain litigation in Des 
Moines, Iowa, between the Southern Surety Com-
pany and its various reinsurers. An exact copy 
of this letter is as follows: 

''June 6, 1922. 
Mr. C. S. Cobb, President, 
Southern Surety Co., 
Des Moines, Iowa. 
Dear Sir: 

This Company is reinsuring your Company 
under its number 703665 for $25,000 on your 
Company's Depository Bond to the County 
of Allegheny, Pa. for $1,400,000 on behalf 
of the Carnegie Trust Company of Carnegie, 
Pa. since August 16, 1920. 

From certain newspaper reports within the 
last two months, but which came to our 
knowledge only some ten days ago, it ap-
pears that for two or three years past it has 
been the practice for the Allegheny County 
Treasurer to draw certain checks to the 
order of State Treasurer who would endorse 
same with a rubber stamp and pass them 
over to Mr. Bell, President of the Carnegie 
Trust Company, ·which he could at once de-
p_osi! in his institution; 1\1r. Bell thereupon 
s1gn1ng and delivering to the State Treasurer 
a check for like amount drawn on the Car-
n~gie Trust Company, but which would be 
'.VIthheld by the State Treasurer from de-
posit to credit of the State until several 
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months or a year or more later. Thus in 
effect the Carnegie Trust Company were 
having the use of State funds which were 
withheld from deposit to credit of the State 
·for considerable periods. There appear to 
have been a good many irregularities of this 
kind as developed through a recent investi-
gation of 1'Iain & Co. Public Accountants, 
who are said to have made a lengthy and 
detailed report of these occurrences, ·which 
report has recently been filed with the 
Auditor General of the State at Harrisburg, 
Pa. 

We are informed that the 'North Ameri-
can' newspaper of Philadelphia has from 
time to time, commencing with April 26, 
1922 published quite a complete record of the 
alleged facts, with editorial comments from 
time to time. 

We do not know sufficiently of the facts 
to have any present opinion as to whether 
these occurrences affect the financial stand-
ing of the Carnegie Trust Company, or not; 
but, at any rate, these occurrences were 
highly irregular, and while Mr. Bell Presi-
dent of the Carnegie Trust Company is said 
to be a man of considerable wealth, yet his 
connections heretofore have been largely 
political, and it all induces in us a feeling of 
strong distrust of the management of the 
Carnegie Trust Company. 

For these reasons we wish to obtain as 
prompt termination as possible of our rein-
surance to your Company. And if yon will 
vie,v the matter anything like as we do, you 
will probably desire to terminate your de-
pository bond on behalf of the Carnegie 
Trust Company. 

I think your Company is licensed in Penn-
sylvania and has an agent in Philadelphia. 
If such agent will consult the files of the 
'North American' newspaper for two or 
three months past, he will be ab] e to send you 
copies of such paper affording material in-
formation if he has not already done so. 
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Will you please promptly send to me a 
complete copy of your Company's depository 
bond to the County of Alleghany on behalf 
of the Carnegie Trust Company. This so 
that we may consider with you the most 
practicable and pro111pt cour e for obtaining 
release from further liability thereunder. 

Yours very truly, 10 
(Signed) D. J. Tompkins, 

President.'' 
As a result and reply to this letter, I received 

the following letter from Mr. C. S. Cobb, the 
President of the Southern Surety Company, 
under date of ,June 9, 1922, the original of ,vhich 
is not now in my possession, but is also in evi-
dence in the aforementioned litigation jn DPR 

:Moines, Iowa. An exact copy of this letter 1s 
as follows: 

''June 9th, 1922. 
1Ir. D. Thompkins, President 
United States Guaranty 
Company 
Dear Sir: 

I beg to acknowledge receipt of yours of 
June 6th as President of the Guaranty Com-
pany of North America and also as President 

20 

of the United States Guaranty Company, 
with regard to your depository bond 
#703665 Carnegie Trust Company and bond 20 
#612364 Carnegie Trust Company. 

As requested, I hand you herewith a copy 
of the form of bond used. I have referred 
this matter to our attorneys to investigate 
and report as to the steps necessary to get 
released. In the meantime, if you have any 
suggestions on that subject to make, I shall 
be glad to receive them. 

Yours respectfully, 
(Signed) C. S. Cobb, 

C. S. C. GB Enc. President." 
40 
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As a result of these letters, and as a result of 
the information which came to my knowledge 
through various newspaper articles which were 
referred to in my letter of June 6th, the United 
States Guarantee Company ,vas relieved of its 
reinsurance on the then current depository bond 
of Carnegie Trust Company as principal and 
Southern Surety Company as surety; and when 
a new and subsequent depository bond on behalf 
of the Carnegie Trust Company was required, 
and that company requested our reinsurance for 
a part of such new bond, I declined to entertain 
such request and my company did not take any 
of such reinsurance. 

DANIEL J. TO1v1PKINS. 

Subscribed and sworn to this 5th 
day of November, before me, a 
Notary Public in and for the 
County and State aforesaid, as 
witness my hand and official seal. 

(SEAL) HARRY GORDON' 
Notary Public K.ings County No. 166. 

N. Y. Co. Clks. No. 464, Reg. No. 8360. 
Commission expires March 30, 1928. 
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IN THE COURT OF CHANCERY OF 
EW JERSEY. 

Between 

COMMERCIAL CASUALTY IxsuR-
ANCE COMPANY and EW 
JERSEY FIDELITY AND PLATE 
GLASS INSURANCE COMPANY, 

('01nplainants, 

and 

SOUTHERN SURETY COMPANY 
OF DEs l\f OINES, IowA, 

Def Pndant. 

On Bill, cfc. 

.Affidavit. 

COMMONWEALTH OF PENNSYLVANIA } 
COUNTY OF ALLEGHENY. ' ss. 

Personally appeared before me a Notary 
Public in and for the said Count; and State, 
W. CLYDE GRUBBS, the affiant, who, being duly 
sworn according to law, deposes and says: 

That he is a member of the Bar of Allegheny 
County, Pennsylvania, and has been engaged in 
the general practice of law at Pittsburgh Penn-
sylvania, for more than twenty (20) year~. 

That he is now, and has been, for more than 
fifteen (15) years, counsel in Allegheny County, 
Pennsylvania, for the Ocean Accident & Guaran-
tee Corporation, Ltd., of London, England, and 
that he has been counsel for the Columbia 
Casualty Company in said County for more than 
five ( 5) years . 
. That on May 8, 1925, he was called to the Wil-

ham Penn Hotel, in the City of Pittsburgh, by a 
representative of the two companies aforesaid; 
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that he arrived at the said hotel at about 4 :30 
P. M.; that he was advised, upon entering a con-
ference room in the said hotel, that there were 
present representatives of a majority of the re-
insuring companies of the Southern Surety Com-
pany on the $1,100,000.00 bond, dated, February 
25, 1924, executed by the Southern Surety Com-
pany and the Carnegie Trust Company to the 
County of Allegheny; that the total amount of 
reinsurance on said bond was $1,000,000.00. 

Your affiant was further_ advised that he, W. 
Clyde Grubbs, had been selected as counsel by the 
representatives of the reinsuring companies 
present to ascertain the facts and secure such 
information as was necessary to enable him to 
give an opinion as to whether or not the reinsur-
ing companies of the Southern Surety Company 
·were liable on the said bond. After being ad-
vised of this fact one Paul Brown, representing 
himself to be an officer of the Southern Surety 
Company, requested the affiant to advise the 
Southern Surety Company whether or not, in his 
opinion, the Southern Surety Company was liable 
on the said bond to the said County of Allegheny. 
Affiant immediately advised the said Brown that 
if it should develop that the interests of the rein-
surers were antagonistic to the interests of the 
Southern Surety Company that the affiant would 
not represent the Southern Surety Company. 
Whereupon said Brown assured the affiant that 
there would be no conflict of interests and that 
the interests of the reinsurers and the Southern 
·were identical. 

Affiant advised the representatives of the rein-
suring companies and the said Brown that it 
would be necessary to employ associate counsel. 
Affiant suggested the firm of Watson & Freeman 
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in the City of Pittsburgh and the representatives 
of the reinsuring companies acquiesced in the 
suggestion. 

On May 9, 1925, affiant had a long conference 
with Mr. Freeman of the firm of Watson & Free-
man and several of the members of his firm with 
regard to what inquiry should be made and what 
action taken. Whereupon it was decided by 
your affiant and Mr. Freeman that it would be 
necessary to have a complete audit of the Car-
negie Trust Con1pany made by ifain & Company, 
Public Accountants of the City of Pittsburgh, 
covering a period at least from January 1st, 
1924, to the date of the closing of the Carnegie 
Trust Company. 

Affiant further avers that on May 14, 1925, Mr. 
Cohen of the firm -of Parrish, Cohen, Guthrie & 
Watters, of Des Moines, Iowa, attorneys for the 
Southern Surety Company, came to the office of 
your affiant, along with one Morris G. Levy, at-
torney for the Southern Surety Company at 
Pittsburgh, and one W. J. Zwinggi, the Branch 
Manager of the Southern Surety Company at 
Pittsburgh, and requested your affiant, as a repre-
sentative of the reinsuring companies, to attend 
with them a conference with the County author-
ities in the Controller's Office at Pittsburgh, 
Pennsylvania. 

Your affiant attended that conference and in 
behalf of all the reinsuring companies demanded 
that a complete audit be made, by Main & Com-
pany, of the Carnegie Trust Company from at 
least January 1st, 1924, to the date of the closing 
of the Carnegie Trust Company. The said repre-
sentatives of the Southern Surety Company, irr. 
Joseph G. Armstrong, -one of the Commissioners 
of Allegheny County, 1fr. S. D. Foster, the 
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County Treasurer and l\1r. W. Heber Dithrich, 
Counsel for Allegheny County, all of whom were 
present at the conference, refused to acquiesce 
in the demand for a complete audit of the Car-
negie Trust Company. They proposed that only 
a partial audit should be made by l\1ain & Com-
pany; that the audit should be limited in its 
scope to the books of the County Treasurer in 
his office and the records of the Carnegie Trust 
Company of the account of the Treasurer of 
Allegheny County. 

That on the same day and before any audit 
had been made, shortly after the con£ erence in 
the Controller's Office, the said Zwinggi, Levy 
and Cohen came to the office of your affiant and 
requested your affiant to admit liability in the 
sum of $1,000,000.00 in behalf of the reinsuring 
companies on the said bond. The said Zwinggi, 
Levy and Cohen used many kind words and much 
affected kindness and other inducements by which 
to persuade your affiant to make such an admis-
sion. Your affiant advised the said gentlemen 
that he would not admit any liability on behalf of 
the reinsuring companies until a complete audit 
of the Carnegie Trust Company was made by 
1\iain & Company; that it would be necessary for 
your affiant to have a conference with the rein-
suring companies in New York. Your affiant 
further advised the said Zvvinggi, Levy and 
Cohen that the rights of the reinsuring com-
panies were antagonistic and hostile to the 
Southern Surety Company. 

That your affiant left the said gentlemen in his 
office, along with the representatives of one or 
two of the other reinsuring c01npanies, and went 
to the office of Watson & Freeman and arranged 
for a meeting of the reinsuring companies to take 
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place in the City of New York. When affiant re-
turned to his office later, Messrs. Cohen and 
Levy had left, and Mr. Zwinggi only remained. 
Affiant advised Mr. Zwinggi that he would no 
longer represent ihe Southern Surety Company 
or take any action in its behalf. Affiant ad-
vised Mr. Zwinggi of the proposed meeting in 
New York the following day and requested that 
he get in touch ·with the said Cohen and ask the 
said Cohen to accompany your affiant to New 
York. Later on the same evenjng, to wit l\{ay 
14, 1925, l\1r. Zwinggi notified your affiant that 
Mr. Cohen would not attend the meeting of the 
reinsurers in New York and advised your affiant 
that Mr. Cohen had instructed Zwinggi to say to 
your affiant that affia.nt should take no action 
in the premises affecting the rights of the 
Southern Surety Company except in the presence 
of Mr. Levy. 

Your affiant proceeded to New York along 
with a member of the firm of Watson & Freeman 
and on May 15, 1925, attended a conference of 
the reinsuring companies in the offices of the 
Ocean Accident & Guarantee Corporation, Ltd., 
at which meeting there were present representa-
tives of practically all the reinsuring companies, 
including representatives of the Commercial 
Casualty Insurance Company of New Jersey 
and the New Jersey Fidelity & Plate Glass In-
surance Company. Whereupon it was unani-
mously decided by the representatives of all of 
the reinsurers present that before any admis-
sion or denial of liabjlity on the part of the rejn-
surers be made a complete audit of the Carnegie 
Trust Company be made, by l\Iain & Company, 
from at least January 1st, 1924, to the date of the 
closing of the said Carnegie Trust Company. 
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After this decision was arrived at :1.fr. Roth, con-
nected ·with the Bonding Department of the said 
Ocean Accident & Guarantee Corporation, Ltd., 
called J\1r. Huckleberry, First Vice-President of 
the Southern Surety Company, on the telephone 
and advised Mr. Huckleberry of the demands 

10 made by the reinsuring companies. Your affiant 
also talked to J\1r. Huckleberry and told him that 
a complete audit of the Carnegie Trust Company 
should be made by 11ain & Company. This tele-
phone conversation your affiant confirmed by wire 
from ew York as follows: 

'' May 15, 1925. 
fr. J. H. Huckleberry, 

First Vice-President, 
Southern Surety Company, 
Des Moines, Iowa. 

20 I APPROVE OF SUGGESTIONS MADE 
BY REI SURING COMPANIES TO 
IIA VE MAIN AND COMP ANY MAKE 
AUDIT CARNEGIE TRUST COJ\1PANY 
BEFORE LIABILITY IS ADJ\fITTED OR 
DENIED. 

W. Clyde Grubbs.'' 
On the night of May 15, 1925, your affiant re-

turned to Pittsburgh and on May 16, 1925, your 
affiant, received, in Pittsburgh, the following 

3 o telegram from fr. Cohen sent from Des Moines, 
Iowa: 

40 

W. Clyde Grubbs, 
Berger Bldg. 
Pittsburgh, Penn. 

'' J\!Iay 16, 1925. 

I HA VE YOUR TELEGRAJ\1 AD-
DRESSED HUCKLEBERRY PLEASE 
ARRANGE MAINE AND COMPANY PRO-
CEED WITH AUDIT AS ARRANGED 
WITH COUNTY OFFICIALS I(EEP 11E 
ADVISED 

M. H. Cohen'' 
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On May 16, 1925, your affiant went to the 
office, in Pittsburgh, of fr. Levy, counsel for 
the Southern Surety Company, and notified him, 
verbally, of the deci ion made by the reinsuring 
companies in ew Tork and informed him that 
if the Southern Surety Company admitted li-
ability to Allegheny County on the said $1,100,-
000.00 bond that it would do o at its own peril. 
The said Levy informed yonr affiant that he 
would proceed to De J\f oines. 

Affiant thereupon on 1f ay 18, 1925, sent a tele-
gram from Pittsburgh to the Southern Surely 
Company at Des Moines, Iowa, as follows: 

'' May 18, 1925. 
Southern Surety Company, 
Des foines, Iowa. 
COHEN TELEGRAM RECEIVED. DO 
YOU AGREE TO AUDIT OF CAR EGIE 
TRUST COMP A Y. ANSWER 

W. Clyde Grubbs'' 

In reply to this telegram your affiant received 
a telegram from the· Southern Surety Company 
at Des Moines, Iowa, as follo-ws: 

''W. Clyde Grubbs, May 18, 1925. 
Berger Bldg. 
Pittsburgh, Penn. 
YOUR TELEGRAJ\L LEVY HERE TO-
DAY. RETURN! G HO 1E IMMEDI-
ATELY. WILL CONFER WITH YOU 
IM 1EDIATELY HIS ARRIVAL STOP 
CERTAINLY WE ARE WILLING FOR 
AUDIT 

SOUTHERN SURETY COMP A Y'' 

10 

20 

20 

Shortly thereafter the said Levy returned to 
Pittsburgh and advi ed your affiant that the 
Southern Surety Company was not in favo1· of 
demanding a complete audit of the Carnegie 40 
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Trust Company as requested by the' reinsuring 
companies. 

That on May 15, 1925, 1'Iain and Company 
began to make an audit of the records of the 
Carnegie Trust Company. This audit was limited 
in its scope to the account of Allegheny County. 

10 The work was hindered by the former officers 
of the Carnegie Trust Company and full inf orma-
tion with regard thereto was denied by them. 
This limited audit was finished about May 22, 
1925, and a copy thereof, along with the follow-
ing letter, was, on May 25, 1925, de,livered to 
1Ir. Levy in Pittsburgh, 

20 

30 

40 

'' Morris G. Levy, Esq., May 25, 1925. 
Attorney for Southern Surety Co., 
518 Fourth Avenue, 
Pittsburgh, Penna. 
Dear Sir: 

We herewith enclose you copy of the 
report of Main & Company on the account 
of the County of Allegheny in the Carnegie 
Trust Company. 

In order to give any inteilligent opinion on 
the situation, it will be necessary to have a 
complete audit of the Trust Company cover-
ing the p~riod, at least from January 1st, 
1924, to the date of the bank's closing. 

It has be,en arranged for Main and Com-
pany to proceed with such audit as soon as 
the consent of the banking eommissioner can 
be obtained. We expect this consent can 
be obtained immediately. In the meantime, 
in our judgment, you should not admit any 
liability on your bond. 

We shall be glad to co-operate with you in 
every way in arranging with the County to 
continue the status quo until the audit of 
the Trust Company is completed. 

JMF:EHR 
Enc. Report 

Very truly yours, 
W. Clyde Grubbs 
Watson & Freeman' ' 

55 

Affidavit of W. Clyde Grubbs. 

Your affiant industriously endeavored to pro-
cure the consent of the Banking Department of 
Pennsylvania to make an audit of Carnegie, 
Trust Company. The Southern Surety Com-
pany, to the knowledge of your affiant, never 
cooperated, in any effort, to procure a complete 
audit of the Carnegie Trust Company. Your 
affiant obtained the consent of the Banking De-
partment of Pennsylvania to make the said audit, 
in behalf of the reinsuring companies, the latter 
part of October, 1925, ·which audit was prac-
tically completed in the early part of January, 
1926. 

W. CLYDE GRUBBS. 

Sworn to and subscribed before me 
a Notary Public in and for the, 
County of Allegheny in the Com-
monwewlth of Pennsylvania, this 
4th day of November, 1926. 

(SEAL) HAVEN V. WOLF, 

Notary Public. 
My commission expires Fe,b. 19, 1929. 
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IN THE COURT OF CHANCERY OF NEW 
JERSEY. 

Between 

COMMERCIAL CASUALTY INSUR.-
ANOE COMPANY and EW 
JERSEY FIDELITY A .JD PLATE 
GLA s INSURANCE Co 1PANY, 

Co1mplai11 a11! s, 

and 

SOUTHERN SURETY COMPANY 
OF DEs 11oINES, low A, 

Defendant. 

COMMONWEALTH OF PENNSYLVANIA, 
CouNTY OF ALLEGHENY. 

On Bill, &c. 

Affidavit. 

} ss. 

Personally appeared before me, a otary Pub-
lic in and for said County and State, M. C. Con-
ick, who being duly sworn accordino- to law, de-
poses and says : 

I am connected with Main and Company, certi-
fied puhlic aooounts, Pittsburgh, Pennsylvania. I 
myself, am a certified public accountant. At the 
request of W. Clyde Grubbs, Esquire, I, about 
October or November, 1925, commenced to make 
an audit, as complete as pos·sible, of the affairs 
of the Carnegie Trust Company, which is located 
eight or nine miles from the business center of 
Pittsburgh. At this time the bank had been 
closed and was being liquidated by its receiver 
appointed by the S.ecretary of Banking. I spent 
about two and one-half months, along with my 
assistants, in making this examination. I made a 
report in two sections, dated January 5, 1926, 
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which I handed to 11r. Grubb , attorney for the 
Reinsuring Com-panie . 

I shall briefly describe certain facts which I 
discovered as a result of my examination of the 
records of the Carneo-ie Tru t Company, as fol-
lows: 

The Carnegie Trust Company was closed and 
the receiver took over its affairs as of April 25, 
1925. The Carnegie Trust Company maintained 
a depositary account for its fm1ds at the Colonial 
Trust Company, Pittsburgh, from at least 1916 
continuously until April 25, 1925. It u ed a 
draft book, and when withdrawals were made 
from its account at the Colonial Trust Company, 
a draft ·would be issued hy the bank and recorded 
as a withdrawal by the Carnegie Trust Com-
pany. Considerable sums of money were de-
posited in the Colonial Trust Company for the 
account of the Carnegie Trust Company, most 
of which came from the officials of the County 
of AHegheny, who in their official capacity car-
ried accounts at the Carnegie Trust Company. 
These officials, for convenince, made their de-
posit at the Colonial Trust Company, and the 
Colonial Trust Company in turn advised the 
Carnegie Trust Company, by memorandum, that 
such deposit was made. 

Mr. J. A. Bell ·was president of the Colonial 
Trust Company for ome years prior to and up 
until sometime in October, 1924. He was also 
president of Carnegie Trust Company until it 
was closed. Mr. Bell continued a practice, from 
1916 up until the middle of 1923, of dra-wing 
checks, signed by himself as president of ihe 
Carnegie Trust Company against the account of 
the Carnegie Trust Company at the Colonial 
Trust Company. These checks dra,Yn upon said 
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Colonial Trust Company ·were not numbered, nor 
were the,y the regular form othenvise used by 
the Carnegie Trust Company for withdrawing 
funds from its account at the Colonial Trust 
Company. During the aforesaid period of about 
nine years, such checks amounting to about 
Sixteen Million dollars were dravvn. They wer e 
signed Carnegie Trust Company, by John A. Bell, 
president; bore no counter-signature, nor wer e 
they, immediately upon being drawn, entered as 
withdr,awals upon the books of the Carnegie 
Trust Company. As a matter of fact, other 
officers at Carnegie where the Trust Company 
·was located, did not know of such withdrawals 
until they were so informed by Mr. Bell, or when 
the withdrawal appeared upon the monthly state-
ments of the Colonial Trust Company sent t o 
the Carnegie, Trust Company. For example, on 
A ngust 10, 1922, John A. Bell, as president dre'\Y 
a check on the depositary account of the Carnegie 
Trust Company at the Colonial Trust Company 
in the amount of $500,000 not numbered, payable 
to Colonial Trust Company. The books of the 
Colonial Trust Company show this check charged 
to the account of the Carnegie Trust Company 
on August 10, 1922. It was recorded on the 
Carnegie Trust Company books September 18, 
1922. Of the said $16,000,000 of John A. Bell, 
president checks, about $5,000,000 were never en-
tered as withdrawals on the books of the Car-
negie Trust Company, because offsetting deposits 
were made of the same amounts to the account of 
the Carnegie Trust Company at the Colonial 
Trust Company. While the John A. Ben Presi-
dent checks that were entered upon the books 
of \he Carnegie Trust Company, amounting to 
a-bout $11,000,000, represented, in some instances, 

40 legitimate payments for loans n1ade, and for 
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other purp oses -of the bank, there vvere many 
instances when such ·withdra'\vals '\Vere not in ac-
cordance with sound rules of banking. 

F or example : 
Included in the said $16,000,000 were certain 

John A. Bell P resident checks aggregating $1,-
164,950.37. This sum represented about eighteen 
checks issued bet-ween J une, 1918, and April, 1921, 
in var ying sums. All of the checks included in 
s,aid $1,164,950.37 were originally issued by 1\Ir. 
Bell, blank as to da te, blank as to amount, num-
ber and payee, and signed ' ' Carnegie Trust Com-
pany, by J ohn A. Bell, President. ' ' These 
checks were upon different dates given to the 
then State Treasurer of P ennsylvania, H armon 
1\L I{ephart in exchange for checks of the T reas-
urer of Allegheny County made payable to said 
State Treasurer , dravvn upon the Carnegie Trust 
Company. From time to time the· State Treas-
urer 's r epresentative filled in these blank checks 
and deposited them to the credit of the Common-
wealth, and they were :finally presented to the 
Colonial Trust Company for payment out of the 
account of the Carnegie T rust Company. Mr . 
l{ephart 's t erm as State Treasurer terminated 
on May 3rd or 4th, 1921, and the practice of issu-
ing blank checks, so far as I know, did not con-
tinue ther eafter. 1I ost of the facts with respect 
to the afore said blank checks in the sum of 
$1,164,950.37 were published in some of the ne'\VS-
papers in P ennsylvania sometime about 1\1ay, 
1922. 

While the books of the Carnegie T rust Com-
pany on their face showed a surplus of assets 
over debts as of December 31, 1923, never theless 
this examination disclosed cer tain facts existing 
at that time which affected this showing as fol-
lows : 
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On December 31, 1923, the Carnegie Trust Com-
pany's balance sheet show,e,d capital stock and 
surplus of $691,078.53. On April 25, 1925, when 
its doors were closed by the Banking Commis-
sioner, it showed $726,838.12. An analysis of 
the books of the bank as of December 31, 1923, 
showed that the deposit account of E. M. I{enna, 
the then Delinquent Tax Collector of Allegheny 
County, was understated by $125,000, and ·when 
this deposit was restored to its proper amount, 
sometime in January of 1924, a note was sub-
stituted as an asset, in the amount of $125,000, of 
the Harmon Creek Ooal Company whi0h the 
Carnegie Trust Company held until its doors 
were closed on April 25, 1925, and wa-s then 
appraised at nothing. The said Harmon Cr.eek 
Goal Company was a company which 1r. Bell 
controlled. 

A separate and distinct transaction involving 
the Harmon Creek Coal Company was as fol-
lows : 

On December 31, 1923, the deposit account of 
the Harmon Creek Coal Company carried with 
the Carnegie Trust Go,mpany showed no balance. 
The books of the Harmon Creek Coal Company 
showed that it had on deposit on December 31, 

3 O 1923, $131,564.23. This was the proper balance. 
This erroneous entry is one of the reasons for 
the previous statement that the books of the 
Carnegie 'l1rust Company as of December 31, 
1923, did not disclose its true condition. Like-
wise, the books of the Carnegie Trust Company 
•showed that the Carnegie Coal Comrpany had on 
deposit with it on December 31, 1923, $6,856.48, 
whe,reas the books of the Carnegie Coal Company 
( another of Mr. Bell's enterprises) showed $522,-

40 108.90, on deposit with the Carnegie Trust Com-

61 
Affidavit of l,f. 0. Oonick. 

pany as of the same date. This difference was 
adjusted by later entries and transactions, all 
subsequent to Decembe-r 31, 1923. 

Further, as of December 31, 1923, the books of 
the Carnegie Tru t Company showed total as-
,sets of aibout $5,430,000, of which amount $3,-
303,000 odd repre ented loans and discounts. Of 
these loans and discounts, $2,195,163.92 repre-
sented loans to various officials and directors of 
the Carnegie Tru t Company and companies 
with which said officials and directors were affil-
iated at that time. The loans to the same in-
terests when the bank closed on April 25 1925 ' ' amounted to approximately $2,435,000. The total 
loans in t•he bank when it closed it doors on 
April 25, 1925, amounted to about $2 908 000 ' ' ' which the appraisers valued at $692,704. 

Among the aforesaid loans was a loan to the 
Avella Coal Company orf $163,000. The history 
of this loan goe,s back to November 9, 1918. The 
maker was the AveUa Coal Company, and it bore 
the endorsement of John A. Bell. It carried no 
eoHateral, and was appraised at nothing by the 
appraisers on April 25, 1925, and since the bank 
closed I was informed by J. N. Jarvis, Receiver 
for J·ohn A. Bell, that the Avella Coal Com-
pany never existed. 

On December 31, 1923, there was included 
among the assets of the Carnegie Trust Com-
pany a loan to Morton Oil & Gas Company in. 
the amount of $i>7,000. ,VliPn tlw bank closed its 
doors on April 25, 1925, the appraisers placed 
a value of nothing on said loan. The loan, which 
represents five individual note·s, ,Yith no security 
or collateral, goes back of December 31, 1919. 
. On De-cember 31, 1923, the bank carried among 
its loan $50,000 represented by three notes of the 
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Tahlequah Gas Company. On April 25, 1925, 
when the bank closed its doors, the appraisers 
placed a value of nothing upon these notes. One 
note, amounting to $12,000 of said total goes back 
of December 31, 1912; a $15,000 note to Feb-
ruary 9, 1916, ,and a $23,000 note to November 
8, 1916. 

Summing up the above, as of Decembe-r 31, 
1923, the Bank's books, in the light of subse-
quent developments, understated its liabilities by 
about $750,000, and carried on its books certain 
worthless assets, as indicated by the analysis 
above given, in the sum of $270,000, approxi-
mately, while at that time its capital and surplus 
was $691,078.53. 

My opinion is that these facts and much other 
information obtained by me from an audit of 

20 the Carnegie Trust Company demonstrate that 
the Carnegie Trust Company was insolvent in 
1923 -and so remained until th~ dosing of said 
Carnegie Trust Company in 1925. 

M. C. CONICK. 

Sworn to and ·subscribed before me, 
a Notary Public in and for the 
County of Allegheny in the Com-

3 0 monwealth of Pennsylvania, this 
6th day of November, 1926. 

· (SEAL) FRANK F. MANNS, 
Notary Public. 

My commission expires March 2, 1929. 
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Exhibit A. 

SCTTEDULE B. 

( Standard ]-ionn of Reinsurance Agreement 
Adopted by the Surety Association of Amer-
ica, May 12, 1915. ) 

SOUTHERN 
SECURITY (Cut) COMPANY 
I-Iome Offic-c- Dcs ~f oines, Iowa, 

Re-Insurance Agreement 
An1ount $50,000.00 

Reinsurer 's No ...... . Reinsured 's No ...... . 

IN CONSIDERATIO of the premium stated 
in Section 1 hereof COM1fERCIAL CASUALTY 
INSURANCE CO:11PANY hereinafter called the 
Reinsurer, does hereby reinsure the Southern 
Surety Company, Des Moines, Ia. hereinafter 
called the Reinsured, under bond numbered .... , 
~ereinafter called the bond, issued by the Re-
insured in the penalty of O E MILLION ONE 
HUNDRED TI-IOUSAND AND NO/ 100 ($1,-
100,000.00) Dollars, in favor of COUNTY OF 
ALLEGHENY, PENNSYL.VANIA (obligee), 
and in behalf of CARNEGIE TRUST COM-
P ANY, of Carnegie, Pennsylvania (principal ), 
against loss thereunder and against costs and 
expenses, as hereinafter de-fined. A copy of the 
bond is or is to be attached hereto, and is hereby 
made a part of this agreement. 

THE FOREGOING AGREE1iENT IS SUB-
JECT TO TI-IJ1.J FOLLOWI~G CONDITIONS: 

J_. The pren1ium payable hereunder by the 
Re1nsured to the Reinsurer shall be TvVO 1-IUN-
DRED FIFTY AND NO/ 100 ($250.00) Dollars, 
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less thirty per cent, for one year term of the 
bond .............. . 

2. The Reinsurer 's total liability hereunder, 
hereinafter called the reinsurance, is limited to 
FIFTY THO USA D A D O / 100 Dollars, 

10 and the Reinsurer's proportionate share of costs 
as defined in condition nlun1)ered 5 hereof and 
of expenses as described in condition numbered 
G hereof; but the Reinsurer shall in no event be 
liable hereunder for a greater proportion of any 
loss, costs, and expenses than the proportion 
that the a1nount of reinsurance bears to the 
amount of the bond. 

3. The amount of liability retained by the 
Reinsured at its own risk on Principal while 
this agreement remains in force shall in no event 

20 be less than O E HUNDRED FIFTY T I-IOU-
RAND A JD TO/ 100 dollars ($150,000.00 ). 

30 

40 

4. The Reinsured, upon the receipt at its 
honie office of a notice of any claim or loss under 
the bond, shall give the Reinsurer immediate 
written notice thereof at the Reinsurer 's hon1e 
office. The tenn home office wherever used here-
in shall be deen1ed to mean the home office in the 
United States. 

5. The Reinsured shall take charge of all 
1natters arising under the bond. It shall decide 
whether or not it is liable thereunder, and shall 
determine the amount of its liability in case it 
decides that it is liable. It shall settle or con1-
pro1nise any claims, and defend, settle, or com-
promise any suits, and take such other action, 
not involving the extension of credit or the ad-
vancing of money, in connection with any claim 
matter arising under the bo1fd as it may deem 
advisable. Any such decision, determination, 
settlement, defense, compromise, or other action 

• 
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of the Reinsured in connection with any claim 
matter arising under the bond shall be final 
and conclusive and unconditionally binding upon 
the Reinsurer; provided that no payment or 
other method of settlement by the Reinsurer 
shall preclude the Reinsurer from showing that 
the alleged liability or any part thereof for loss 
under the bond exi ts or existed under any other 
bond or bonds given at any tin1e by the Rein-
sured. 

The Reinsurer 's proportionate share of a loss 
under the bond, and if costs as hereinafter de-
fined, shall be paid to the Rein.: u red upon proof 
of such loss and costs, and proof of the payment 
thereof by the Reinsured, and upon delivery to 
the Reinsurer of copies of all essential docu-
ments concerned with such loss and costs and 
the payment thereof. The Reinsured may, how-
ever, give the R einsurer at least ten days' writ-
ten notice of its intentjon to pay the loss on a 
certain date, and may r equir e the Reinsurer to 
pay its proportionate share of such loss before 
such date; but in that case the Reinsurer, if it 
desires to do so, may pay its share of the loss 
by means of a check drawn in favor of the 
obligee under the bond. 

The Reinsurer may in~pect the original docu-
ments r elating to clain1s and losses under the 
bond in the possession o [ the R einsured. 

The term costs shall mean all expenditures 
made in investigating and settling any claim 
under the bond; all expenditures 1nade in inves-
tigating, settling, or def ending, or attempting 
to defend, any suit, or proceeding based upon 
the bond; all expenditures n1ade in procuring 
or attempting to procure restitution or recovery 
on account of any loss, costs, or expenses ; all 
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expenditures made in pro ecuting or attempting 
to prosecute any person causing a loss under 
the bond ; but the term costs shall not be held 
to include the compensation of any person em-
ployed by the Reinsured on salary. 

6. If the Reinsured shall receive information 
about the subject of the bond prompting a spe-
cial investigation, the Reinsurer shall pay the 
Reinsured a proportionate share of any expenses 
incurred by the Reinsured in making such in-
vestigation and taking any action that it may 
deem advisable to prevent or diminish a loss 
under the bond. 

In the case of fiduciary and public-official 
bonds the Reinsurer shall pay the Reinsured a 
proportionate share of any expenses incurred by 
the Reinsured in auditing the accounts of the 
:µrinci_µal under the bond. 

7. In case any change or alteration in the 
bond, or in any instrument, contract, or agree-
ment concerned with the bond, shall be proposed, 
the Reinsured shall not make such change or 
permit such alteration without securing, from 
the Reinsurer 's home office, thr consent thereto 
of the Reinsurer in writing. If such consent be 
given, and the change or alteration be made, the 
Reinsured shall give notice thereof in writing 
to the Rcinsurer, at the Reinsurer 's home office. 

This action, however, shall be deemed not to 
apply to any immaterial change or alteration 
made or permitted by an agent of the Rein-
sured 's without knowledge of such change or 
alteration on the part of any officer or executive 
located at the home office of the Reinsured. 

8. If the bond provides in tenns for cancella-
tion at any time by the Reinsured, then and not 

• 
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otherwise this agreement may be canceled by 
the Reinsurer at any time by a written notice 
stating when the cancellation takes effect, served 
on the R einsured, or sent by registered mail to 
the Reinsured at its home office, at least forty 
days prior to the date wh<'n the cancellation takes 
effect. In case of such cancellation the Rein-
surer shall be entitled only to the earned pre-
mium pro rata. 

9. If the bonrl does not p rovide in terms for 
cancellation at any time by the Reinsured, but 
if in the opinion of the Reinsurer the Reinsured 
through legal proceedings or otherwise can pro-
cure a valid release from liability under the 
bond, the Reinsurer n1ay require the Reinsured 
to take the necessary steps to procure such re-
lease, by notifying the Reinsured of its desire 
to terminate its liability and by giving the Re-
insured detailed and complete information as to 
the cour se that it should take to procure the said 
release ; and if the Reinsured shall fail to in-
stitute the necessary proceedings within thirty 
days from the date on which it has received fro1n 
the Rein surer the said notification and the said 
complete information, and diligently prosecute 
the same, the liability of the R einsurer here-
under shall terminate at the expiration of the 
said thir ty days as to any and all subsequent 
breaches of the bond. I n the event of such ter-
mination of liability the Reinsurer shall be en-
titled only to the earned premium pro rata. If 
a release from liability js procured, or if an at-
teinpt 1s made to procure a release, through 
legal or other proceeding,s, undertaken at the 
instance of either the Reinsurer or the Rein-
sured, the Reinsurer shall share the cost of such 
proceedings, a side fron1 the cost included in the 
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compensation of any person employed on salary 
by the Reinsured, 1n the proportion that the 
amount of the reinsurance bears. to the amount 
of the bond. 

10. No action shall lie against the Reinsurcr 
10 hereunder unless brought ·within twelve months 

after the date of the final settlement of all obli-
gations under the bond. 

11. The Reinsurer shall he entitled to share 
with the Reinsured, in the proportion that the 
amount of reinsurance bears to the amount of 
the bond, any collateral security or indemnity 
held by the Reinsured, or any right of action 
possessed by the Reinsured, in connection with 
the bond. The Reinsurer and the Reinsured 

20 shall share any salvage or recovery, except a 
recovery ba,sed on additional agreements of r e-
n1surance, made by either on account of any 
loss in the propor6on that the amount of the re-
insurance bears to the amount of the bond. 

12. The liability hereunder of the Reinsurer 
begins February 25th, 1924, and ends with the 
termination of the liability of the Reinsured. 
If the liability of the Reinsured, by the terms of 
the bond, be continuable by the issuance of a 

30 continuation certificate, and if the liability be so 
continued, and if the Reinsurer shall not thirty 
days previously have notified the Reinsured, in 
writing at the latter's home office, of its de.sire 
not to continue the reinsurance, this agreement 
shall apply to such continuation of liability for 
one year. 

13.. Every premium payable by the Reinsured 
to the Reinsurer shall be an absolute obligation, 
whether or not the Reinsured shall collect fron1 

40 its own debtor the premium on the bond; and 
such obligation shall be discharged as follows: 
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A. The initial premium shall be paid-by 
the tenth day of the month following that in 
which this agreement is executed, if ninety days 
have elapsed between the date of the bond and 
the date of this agreement; if ninety days have 
not so elapsed, by the tenth day of the month 
following that in which the Reinsured collects 
the premium from its own debtor, and in any 
event by the tenth <1ay of the fourth 1nonth after 
the date of the bond. 

B. Subsequent premiums shall be paid by the 
tenth day of the month following that in which 
the Reinsured collects such subsequent premiums 
from its own debtor, and in any event by the 
tenth day o_f the fourth n1onth afte r the date on 
which such subsrquent premiun1s are due to the 
Reinsured from its own debtor. In case how-' ever, subsequent premiums upon uncancelable 
bonds cannot be collected by the Reinsured be-
r~ use of the insolvency of the Reinsured 's prin-
cipal, prior to the time stipulated for payment 
herein, no such subsequent premiums shall be 
payable by the Reinsured to the Reinsurer. 

The validity o_f this agreenwnt shall be in no 
wise impaired or affected by the failure of the 
~einsured, for any cause, to pay the Reinsurer 
either the initial premiun1 or any subsequent 
premium due fro1n the Reinsured to the Rein-
surer. 

IN \VITNJ1JSS WlIEREOJ?, the COMMER-
CIAL CASUALTY I~SURANCE coi1PANY 
has. caused this contract to be signed by its 
Resident Vice President and its corporate seal 
to be hereunto annexed, attested by its R esident 
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Assistant Secr etary this 25th day of F ebruary 
1924. 

COMME~R CIAL C.l\.SUALTY 
INSURANCE COMP ANY 

By Raymond T. Crowe 
10 Resident Vice President 

20 

30 

40 

Attest: 

(SEAL ) 
liarlan N. Shor t, J r ., 

Resident ·vice Secretary 

Exhibit B. 

( Standard Form of Reinsurance Agreement 
Adopted by the Surety Association of America, 
May 12, 1915.) 

SOUTHERN 
SURETY (Cut ) COMPANY 

Home Office in Des Moines, Iowa 

Reinsurance Agreement 
Amount $50,000.00 

Reinsurer 's No. 40008 Reinsured's No ...... . 

IN CONSIDERATION of the premium stated 
in Section 1 hereof NEW JERSEY FIDELITY 
& PLATE GLASS INSURANCE COMPANY, 
hereinafter called the Reinsurer, does hereby re-
insure the Southern Surety Company, St . Louis, 
Mo., hereinafter called the Reinsured, under bond 
numbe;red .. .. .... , hereinafter called the bon<l, 
issued by the Reinsured in the penalty of ONE 
MILLION ONE HUNDRED THOUSAND AND 
NOj,100 ($1,100,000.00) Dollars, in favor of 
COUNTY OF ALLEGHENY, PENNSYL-
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VANIA (obligee), and in behalf of CAR EGIE 
TRUST COMP ANY, of Carnegie, P ennsylvania 
(principal), against loss thereunder and against 
costs and expenses, as hereinafter defined. A 
copy of the bond is or is to be attached hereto, 
and is hereby made a part of this agreement . 

THE FOREGOI NG AGREEMENT I S SUB-
JECT TO TH E FOLLOWING CONDITIONS: 

1. The premium payable hereunder by the 
Reinsured to the Rcinsurer shall be TWO HUN-
DRED FIFTY and NO/ 100 ($250.00 ) Dollars, 
less thirty per cent., for one year term of the 
bond. 

2. The Reinsur er 's total liability hereunder, 
hereinafter called the reinsurance, is limited to 
FIFTY THOUSAND AND NO/ ,100 ($50,000.00) 
Dollars, and the Reinsurer 's pr opor tionate share 
of costs as defined in condition numbered 5 here-
of and of expenses as described in condition 
numbered 6 hereof; but the Reinsurer shall in 
no event be liable hereunder for a greater pro-
portion of any loss, costs, and expenses than the 
proportion that the amount of reinsurance bears 
to the amount of the bond. 

3. The amount of liability retained by the Re-
insured at its own risk on principal ·while this 
agreement remains in force shall in no event be 
less than ONE HUNDRED F IFTY THOUSAND 
AND NO/ 100 Dollar s ($150,000.00). 

4. The Reinsured, upon the receipt at its home 
office of a notice of any claim or loss under the 
bond, shall give the Reinsurer immediate written 
notice thereof at the Reinsurer 's home office. 
The term home office wherever used heroin shall 
be deemed to mean the home office in the Unite<l 
States. 
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5. The Reinsured shall take charge of all 
matters arising under the bond. It shall decide 
whether or not it is liable thereunder, and shall 
determine the amount of its liability in case it 
decides that it is liable. It shall settle or com-
promise any claims, and defend, settle, or com-
promise any suits, and take such other action, not 
involving the extension of credit or the advanc-
ing of money, in connection with any claim matter 
arising under the bond as it may deem advisable. 
Any such decision, determination, settlement, de-
fense, compromise, or other action of the Rein-
sured in connection with any claim matter arising 
under the bond shall be final and conclusive and 
unconditionally binding upon the Reinsurer; 
provided that no payment or other method of 
settlement by the Reinsured shall preclude the 
Reinsurer from showing that the alleged liability 
or any part thereof for loss under the bond exists 
or existed under any other bond or bonds given 
at any time by the Reinsured. 

The Reinsurer 's proportionate share of a loss 
under the bond, and of costs as hereinafter de-
fined, shall be paid to the Reinsured upon proof 
of such loss and costs, and proof of the payment 
thereof by the Reinsured, and upon delivery to 
the Reinsurer of copies of all essential documents 
concerned with such loss and costs and the pay-
ment thereof. The Reinsured may, however, 
give the Reinsurer at least ten days' written 
notice of its intention to pay the loss on a certain 
date, and may require the Reinsurer to pay its 
proportionate share of such loss before such 
date; but in that case the Reinsurer, if it desires 
to do so, may pay its share of the loss by means 
of a check drawn in favor of the obligee under 
the bond. 
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The Reinsurer may inspect the original docu-
ments relating to claims and losses under the 
bond in the possession of the R einsured. 

The term costs shall mean all expenditures 
made in investigating and settling any claim 
11nder the bond; all expenditures made in inves-
tigating, settling, or defending, or attempting to 
defend, any suit or proceeding based upon the 
bond; all expenditures made in procuring or at-
tempting to procure restitution or recovery on 
account of any loss, costs, or expenses; all ex-
penditures made in prosecuting or attempting to 
prosecute any person causing a loss under the 
bond; but the term costs shall not be held to 
include the compensation of any person employed 
by the Reinsured on salary. 

6. If the Reinsured shall receive information 
about the subject of the bond prompting a special 
investigation, the Reinsurer shall pay the Rein-
sured a proportionate share of any expenses in-
curred by the Reinsured in making such investi-
gation and taking any action that it may deem 
advisable to prevent or diminish a loss under the 
bond. 

In the case of fiduciary and public-official bonds 
the Reinsurer shall pay the Reinsured a propor-
t ionate share of any expenses incurred by the Re-
insured in auditing the accounts of the principal 
under the bond. 

7. In ease any change or alteration in the 
bond, or in any instrument, contract, or agree-
ment, concerned· with the bond, shall be p ro-
posed, the Reinsured shall not make such change 
or permit such alteration without securing, from 
the Reinsurer 's home office, the cons.ent thereto 
of the Reinsurer in writing. If such consent be 
given, and the change or alteration be made, the 

10 

20 

30 

40 



10 

20 

30 

40 

74 
Exhibit B-"!-t. J. Fidelity & Plate Glass Ins. Co. 

Re-insurance A greemc11t. 

Reinsured shall give notice thereof in writing 
to the Reinsurer, at the· Reinsurer's home office. 

This action, however, shall be deemed not to 
apply to any immaterial change or alteration 
made or permitted by an agent of the Reinsured 's 
without knowledge of such change or alteration 
on the part of any officer or executive located at 
the home office of the Reinsured. 

8. If the bond provide·s in terms for cancella-
tion at any time, hy the Reinsured, then and not 
otherwise this agreement may be canceled by the 
Reinsurer at any time by a written notice stating 
when the cancellation takes effect, served on the 
Reinsured, or sent by registered mail to the Re-
insured at its home office, at least forty day,s 
prior to the date when the cancellation takes 
effect. In case of ·such cancellation the Reinsurer 
shall be entitled only to the earned premium pro 
rata. 

9. If the bond doe,s not provide in terms for 
cancellation at any time by the Reinsured, but 
if in the opinion of the Re,insurer the Reinsured 
through legal proceedings or otherwise can pro-
cure a valid release from liability under the 
bond, the Rein.surer may require the Reinsured 
to take the necessary steps to procure such re-
lease, by notifying the Re,insured of its desire to 
terminat,e, its liability and by giving the Rein-
sured detailed and complete information as to 
the course that it should take to procure the 
said release; and if the Reinsured shall fail to 
institute the necessary proceedings within thirty 
days from the date on which it has received 
from the Reinsurer the said notification and the 
said complete information, and diligently prose-
cute the same, the liability of the Reinsurer 
hereunder shall terminate a t the expiration 
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of the said thirty days as to any and all 
subsequent breaches of the bond. In the event 
of such termination of liability the Reinsurer 
shall be entitled only to the ean1ed premium pro 
rata. If a release from liability is procured or 
if an attempt is made to procure a rele~se, 
through legal or other proceedings, undertaken 
at the instance of either the Reinsurer or the 
Reinsured, the Reinsurer shall share the co-st 
of such proceedings, aside from the cost included 
in the compensation of any pers·on employed on 
salary by the Reinsured, in the proportion that 
the amount of the reinsurancie bears to the 
amount of the bond. 

10. No action shall lie against the Reinsurer 
hereunder unless brought within twelve months 
after the date of the final settlement of all oblio-a-
tions under the bond. i:, 

11. The Reinsure,r shall ,be entitled to share 
with the Reinsured, in the proportion that the 
amount of reinsurance bears to the amount of 
the bond, any collateral security or indemnity 
held by the Reinsured, or any right of action 
possessed by the Reinsured, in connection with 
the bond. The Reinsurer and the Reinsured shall 
share any salvage or recovery, except a recovery 
based on additional agreements of reinsurance 
made by either on account of any loss in the 
proportion that the amount of the reinsurance 
bears to the amount of the bond. 

12. The, liability hereunder of the Reinsurer 
begins February 25th, 1924, and ends with the 
termination of the liability of the Reinsured. If 
the liability of the Reinsurcd, b)· the terms of the 
bond, be continuable by tho issuance of a con-
tinuation certificate, a;1d if the liability be so 
continued, and if the Reinsurer shaH n~t thirty 
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days previously have notified the Reinsured, in 
writing at the latter's home officie-, of its desire 
not to continue the reinsurance, this agreement 
shall apply to such continuation of liability for 
one year. 

13. Every premium payable by the Reinsured 
to the Reinsurer shall be an absolute obligation, 
whether or not the Reinsured shall collect from 
its own debtor the premimn on the ·bond; and 
such obligation shall be discharged as follows: 

A. The initial premium shall be paid__jby t-he 
tenth day of the month following that in which 
this agreement is executed, if ninety days have 
elapsed between the date of t he bond and the 
date of this agreement; if ninety days have not 
s·o elapsed, by the tenth day of the- month foUow-
ing that in which the Reinsured collects the 
premium from its own debtor, and in any event 
by the tenth day of the fourth month after the 
date of the bond. 

B. Subsequent premiums shall be paid by the 
tenth day of the month following that in which 
the Reinsured collects suc•h subsequent premiums 
from its own debtor, and in any event by the· 
tenth day of the fourth month after the date on 

30 which such subsequent premiums are due to 
the Reinsured from its own debtor. In case, 
however, subsequent premiums upon uncancel-
able bonds cannot be colle-ctecl by the Reinsured 
because of the• insolvency of t,he Reinsured 's 
principal, prior to the time stipulated for pay-
ment herein, no such subsequent premiums shall 
be payable by the Reinsured to the Reinsurer. 

The validity of this agreement shall be in no 
wise impaired or affected by the failure of the 

4o Reinsured, for any cause, to pay the· Reinsurer 
either t,he initial premium or any subsequent 
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premium due from the Reinsured to the Rein-
surer. 

IN WITNE1SS WHEREOF, the NEW JER-
SEY FIDELITY & PLATE GLASS INSUR-
ANCE COMP ANY has caused this contract to 
be signed by its Vice-President and its corporate 
s,e,al to be hereunto annexed, attested by its As-
sistant Se-cretary this day of February 
1924. 

NEW JERSEY FIDELITY & PLATE GLASS 
co. 

By V. E. H. Hoagland 
Vice-President 

Attest: 
T. W. Hayer 

Assistant Secretary 

Exhibit C. 

BOND 

KNOW ALL MEN BY THESE PRESENTS 
THAT CARNEGIE TRUST COMPANY, of 

Carnegie, Allegheny Co., Penna. as Principal, 
and SOUTHERN SURETY COMP ANY, a Cor-
poration of the State of Iowa, and authorized 
to do business in Penna. and approved in Courts 
of Ally. Co. Pa., as Surety, are held and firmly 
bound unto the CouNTY OF ALLEGHENY, in the 
Commonwealth of P ennsylvania, in the sum of 
ONE MILLION ONE HUNDRED THOUSAND 
($1,100,000.00) Dollars, lawful money of the 
United States of America, to be paid to the said 
County of Allegheny, its successors and assigns, 
for which payment, well and truly to be made, 
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said Principal binds itself, its successors and 
assigns, and said Surety does bind itself, its 
successors, and assigns jointly and severally, 
firmly by these presents. 

WHEREAS, Said CARNEGIE TRUST CO11-
1 o P.ANY has been selected and designated as a 

depository of the County funds of said County 
of Allegheny, for the term of the present County 
Treasurer of said County, beginning on the first 
Monday of January, 1924 and has entered into 
an agreement with said County for the faithful 
performance of its duties with respect thereto, 
and providing for the payment of interest on 
daily balances of said funds, such interest to be 
computed quarterly on the first days of January, 

20 
April, July, and October of each and every year 
following the date hereof during said period, at 
the raie of 4.05 per centum per annum, computed 
on the basis of 360 days to the year, but pro-
viding that interest shall not be allowed upon a 
deposit for the particular day on which such a 
deposit is made, but that all other days shall be 
reckoned as interest-bearing days. 

Now THE CONDITION OF THIS OBLIGATION IS 
SucH, That if the said Principal shall well, 

30 honestly and faithfully keep, pay out and ac-
count for all the County funds and property of 
said County that may corne into its hands, and 
make pay1nent of all interest on moneys de-
posited in such depositories in accordance with 
said contract, then this obligation to be void, 
otherwise to be and remain in full force and 
virtue. 

AND FURTHER, That said Principal and the 
said Surety do hereby aut110rize and empower 

4 0 any attorney of any Court of record in Penn-
sylvania, or elsewhere, to appear for and con-

79 
Exhibit C-Bond of Carnegie Trust Co. and Southern 

Trust Co. 

fess judgment against them, or either of them, 
for the sum of ON~ MILLION ONE HUN-
DRED THOUSA D ($1,100,000.00 ) Dollars, 
with or without declaration, with cosis of suits, 
release of errors, without stay of execution and . ' with an additional five p er centu1n for attorney's 
fees. And we do further hereby waive and re-
lease all relief and benefit from all appraise-
ment, inquisition, stay or exemption laws of this 
State, or of any other State, now in force or 
hereafter to be passed. Said attorneys' fees is 
hereby authorized and directed to be added in 
and to constitute a part of said debt and judg-
~ent; and we further agree that execution n1a;Y 
issue upon such judgment so confessed for the 
full amount of the money and interest and the 
full value of the securities, chattels and other 
property that may be due and owing from or 
deliverable by the said Principal to the ~aid 
County of Allegheny, or its County Treasurer 
:vith such attorneys' fee, upon filing suggestioI~ 
in writing in the proper court wherein such judg-
ment shall he entered. 

WITNESS the hands and corporate seals of 
the said Carnegie Trust Company duly attested, 
and the corporate seal of the Surety this 25th 
day of ~-,ebruary 1924. 

TRUST COTh1PANY 
By 

President 
ATTEST: 

Secretary 

SOUTHERN SURETY CO 1PANY 
Surety 

By W. J. Zwinggi-Attorney in fact. 
ATTEST: 

10 

20 

30 

40 



10 

20 

30 

40 

80 
E xhibit D-Com plain t at Law-Commercial 

Casualty I ns. Co. 

Exhibit D. 

The State of New Jersey to Com-
mercial Casualty Insurance Co., a 

(SEAL) New Jersey corporation: 
You ARE SUMMONED to answer the 

annexed complajnt of Southern Sur-
ety Co. of Des Moines, I owa, in an action at 
law in the Supreme Court. AND TAKE NOTICE 
that unless you file your answer to said com-
plaint with the Clerk of the Supreme Court at 
Trenton within twenty days after service upon 
you of this writ and the annexed complaint, the 
plaintiff may proceed in the suit and judgment 
may be entered against you. 

W ITNEss, William S. Gumm ere, Chief J us.tice 
of the Supreme Court at Trenton, this 15th day 
of September, Nineteen hundred and Twenty-five. 

ED\V ARD J. KELLEHE R, 
Clerk. 

LuM, TAMBLYN & CoLYER, 
Attorneys. 
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NEW JERSEY SUPRE 1E CO-CRT. 

SouTHERN SURETY Co. OF DE, 
MOINES, low A, 

P l airntilf, 

vs. 
COMMERCIAL 

ANCE Co. a 
' po ration, 

C .i\SlT AT}TY lNSUR-
ew Jersey cor-

Def enda11t . 

Action 
at Law. 

Complaint. 

The plaintiff, Southern Surety Co., a corpo-
ration organized under the laws of the State of 
Iowa, with its principal place of business in the 
City of Des Moines, Polk County, says that : 

1. The plaintiff, Southern Surety Co., by its 
character is authorized to engage in and is en-
gaged in the business of becoming surety upon 
the depository and other forms of bond and of 
~rriting and issuing other forn1s of insurance and 
1s now and was at all times hereinafter men-
tioned duly authorized to transact such business. 

2. The defendant, Co1nrnercjal Casualty In-
surance Co., is a corporation organized under 
the laws of the State of New .Jersey, with its 
principal officp in the City ol' Newark, jn said 
State and is and was at all times hereinafter 
mentioned authorized to become surety upon the 
~epository and other forms of bond and to re-
insure the risks of other surety companies, vd10 
became sureties on such bond. 
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under the laws of the State of P ennsylvania, with 
its principal office in Carnegie, P ennsylvania, as 
principal and this plaintiff as surety, executed 
and delivered to the County of Allegheny in the 
State of Pennsylvania, a certain depository bond 
in the penal sum of One 1'1illion, One H undred 
Thousand Dollars ($1,100,000.00); that a copy 
of said bond is her eto a ttached and marked 
'' Schedule A, '' and made a part her eof. 

4. That said bond amongst other things, pro-
vided as follows : 

'' Whereas, said Carnegie Trust Company 
has been selected and designated as a de-
pository of county funds of said County of 
Allegheny, for the term of the pr·e·sent County 
Treasurer of said County, beginning on the 
first 1\1onday of January, 1924, and has en-
tered into an agreement with said County for 
the faithful performance of its duties with 
respect thereto, and providing for the pay-
ment of interest on daily balances of said 
funds, such intere·st to be computed quarterly 
on the first days of J anuary, April, J uly and 
October of each and every year following 
the dat•e· hereof during said period, at the 
rate of 4.05 per centum per annum, com-
puted on the bas.is of 360 days to the year, 
but providiug that interest shall not be al-
lowed upon a deposit for the particular day 
on ,vhich such a deposit is made, but that all 
other days shall be r eckoned as inter est-
bearing days. 

Now the condition of this obligation is such 
that if the said principal shal1 well, honestly 
and faithfully keie•p, pay out and acc,ount for 
all the County funds and property of said 
County that may come into its hands, and 
make payment of all interest on moneys de-
posited in such depositories in accordance 
with said contract, then this obligation to 
be void, otherwise to be and r emain in full 
force and virtue." 
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5. That on or about the 25th day of February, 
1924, the defendant, Commercial Casualty I n-
surance Co., for a valuable consideration then 
paid, executed and delivered to the plaintiff a 
certain r einsurance contract in the penal sum 
of F ifty thousand dollars ($50,000.00), by which 
it undertook to r einsure the plaintiff against 
such proportion of any sum which the plaintiff 
might be required to pay by r eason of the, execu-
tion as surety for the Carnegie T rust Co., of 
the bond refer red to in paragraph 3 of this com-
plaint, as the sum of Fifty thousand dollars ($50,-
000.00) bore to the penalty upon said principal 
bond, to wit : the sum of One million, one 
hundred t•housand dollars ($1,100,000.00), said 
liability of the defendant being limited to the 
sum of F ifty thousand dollars ($50,000.00) and 
interest and its proportion of certain costs and 
expenditures referr ed to in said reinsurance con-
tract; a copy of said reinsur ance contract is 
hereto attached marked "exhibit B " and made 
a part hereof; 

5. The said contract amongst other things, 
pr ovided as follows : 

' ' The r einsured shall take charge of all 
matters ari sing under the bond. I t shall 
decide whether or not it is liable thereunder, 
and shall determine the amount of it s li-
ability in case it decides that it is liable. I t 
shall set tle or compromise any claims, and 
defend, set tle or compromise any suits, and 
take such other action, not involving the cx-
~ension of credi t or the advancing of money, 
in connection with any claim matter arising 
under the bond as it may deem advisable. 
Any such decision, determination, settle-
ment, defense, compromise, or other action of 
the r einsured in connection with any claim, 
matter arising under the bond shall be final 
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and conclusive and unconditionally binding 
upon the reinsurer; provided that no p ay-
ment or other method of settlement by the re-
insured shall preclude the r einsurer from 
showing that the alleged liability or any part 
thereof for los·s under the bond exists or 
e:Xisted under any other bond or bonds given 
at any time by the reinsured. 

'' The reinsurer 's p roportionate share of a 
loss under the bond, and of costs as herein-
after defined, shall be paid to the r einsured 
upon proof of such loss and costs, and proof 
of the payment thereof by the, r einsured, 
and upon the delivery to the reinsurer of 
copies of all essential document s concerned 
with such loss and costs and the payment 
thereof. The reinsured may, howevie·r, give 
the reinsurer at least ten days' written 
notice of its intention to pay the loss on a 
certain date, and may require the r einsurer 
to pay its proportionate share of such loss 
before such date; but in that case the r e-
insurer, if it desires to do so, may pay its 
share of the loss by means of a check drawn 
in favor of the obligee• under the bond.'' 

That the term '' reinsured'' in said con-
tract meant and wa;s intended to mean the 
plaintiff and the term "reinsurer" meant 
and was intended to mean the defendant . 

6. That on or about the 25th day of April, 
1925, the said Carnegie Trust Co., of Carnegie, 
P ,ennsylvania, became insolvent and suspended 
business and its affairs were taken charge of by 
the Commissioner of Banking of the State of 
Pennsylvania, in pursuance to the statute of 
said state. 

7. That on the said 25th day of April, 1925, 
there was due to the County of Allegheny in the 
State of Pennsylvania fr om said Can1egie Trust 
Co., on account of the deposits made by the said 
County in the said Trust Co., with interest 
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theireon, the sum of One million, three hundred 
and twenty-nine thousand one hundr ed and seven 
dollars and thirty-five cents ($1,329,107.3'5) . 

8. That on the first day of May, 1925, 
and again on the 14th day of May, 1925, the 
County of Allegheny in said State of P ennsyl-
vania acting through its p roper officer, the 
County Comptroller of said county, made de-
mands on the plaintiff for the payment of the 
amount due the said County of Allegheny from 
the, said Carnegie Trust Co., on account of 
deposits by said County in said Trust Co., to 
the extent of the penalty in plaintiff's bond. 

9. That on the 25th day of Apr il, 1925, t.he 
County of Allegheny in the said State of Penn-
sylvania, also held cer tain depository bonds of 
like char acter of the depository bond executed 
by the plaintiff, guaranteeing the repayment of 
any deposits by said County in the said Trust 
Co., one executed by the National Surety Co. 
of New York, a s surety in the sum of one hun-
dred and fif ty t,housand dollar s ($150,000.00) 
and one executed by the Commercial Casualty 
Co., of Newark, . J . in the sum of eighty thou-
sand dollars ($80,000.00). 

10. That the p,laintiff 's propor tion of the 
amount due from the Carnegie Trust Co., to the 
County of Allegheny on the 25th day of April, 
1925, on account of said deposits and interest 
on the bond set forth in paragraph 3 of the 
complaint, was the sum of one million, ninety-
nine thousand two hundred and forty-four dol-
lars and sixty-five cents ($1,099,244.65) . 

11. That on the firs t day of June, 1925, 
plaintiff determined that it was liable as surety 
upon the bond executed in favor of the County 
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of Allegheny in the State of Pennsylvania for its 
proportion of the amounts on deposit by the 
County of Alleg,heny in the Carnegie Trust Co., 
on the 25th day of April, 1925, with inter•e•st 
thereon at the rate of 4.05 per cent. per annum, 
from the first day of March, 1925. 

12. That on said first day of June, 1925, it 
gave notice to the defendant of its determination 
of liability and also gave notice to the defend-
ant of the plaintiff's intention to pay said loss 
on or before the 15th day of June, 1925, and 
requested the defendant to pay its share of 
said loss in accordance with the terms of said 
bond, which the def end ant neglected and refused 
to pay and still neglects and refuses to pay. 

13. The plaintiff has paid or caused to be 
paid to the County of Allegheny in the State 
of Pennsylvania, in full s•e•ttlement of its lia-
bility as surety upon the bond referred to in 
paragraph 3 of the complaint, the sum of one 
million, ninety-nine thousand two hundred and 
forty-four dollars and sixty-five cents ($1,099,-
244.63) with six per cent. interest thereon from 
the 25th day of April, 1925. 

14. The plaintiff has complied with all the 
conditions and terms of the reinsurance con-
tract, copy of Wihich is hereto attached and made 
part hereof and marked '' Schedule B.'' 

15. By reason of the facts hereinbefore stated, 
the defendant is indebted to the plaintiff in the 
sum of forty-nine thousand nine hundred and 
fifteen dollars and sixty-six cents ($49,915.66) 
with six per cent. interest thereon from the 

40 25th day of April, 1925, all of which is past 
due and unpaid. 
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Plaintiff claims as damages the sum of forty-
nine thousand nine hundred and fifteen dollars 
and sixty-six cents ($49,915.66) with six per 
cent. interest thereon from the 25th day of 
April, 1925, and costs of suit. 

(Sgd.) LUM:, TAMELY & COLYER, 
Attorneys for Plaintiff. 

Exhibit E. 

THE ST~TE OF NEW JERSEY 
(SEAL) TO NEW JERSEY FIDELITY & 

PLATE GLASS INSURANCE COM-
P ANY, a New Jersey Corporation: YOU ARE 
,SUMMONED to answer the annexed Oomplaint 
of .SOUTHERN SURETY CO., of Des Moines, 
Iowa, in an action at law in the Supreme Court. 
AND TAKE NOTICE that unless y,ou file your 
answer to said Complaint with the• Clerk of the 
Supreme Court at Trenton within twenty days 
after service upon you of this Writ and the 
annexed Complaint, the plaintiff may proceed 
in the suit and judgment may be entered 
against you. 

WITNESS, William S. Gummere, Chief J us-
tice of the Supreme Court at Trenton, this 15th 
day of Septembe·r, Nineteen Hundred and 
Twenty-five. 

EDWARD J. I(ELLEHER, 
Clerk. 

LUM, rrAMBLYN & COLYER, 
Attorneys. 
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NEW JERSEY SUPREME COURr_r, 

EssEx CouNTY. 

SouTHERN SuRETY Co., OF DEs 
J\foINEs, low A, 

Plaintiff, 

vs. 
NEW JERSEY FIDELITY & PLATE 

GLASS INSURANCE COMPANY, 
a New Jersey corporation, 

Defendant. 

Action 
at Law. 

Complaint. 

The plajntiff, Southern Surety Co., a cor-
poration organized under the laws of the State 
of Iowa, with its principal place of business in 
the City of Des Moines, Polk County, says that: 

1. Tlw plruntiff, Southern Surety Co., by its 
charter is authorized to engage in and is engaged 
in the business of becoming surety upon the 
depository and other forms of bond and of 
writing and issuing other forms of insurance 
and is now and was at all times hereinafter 
mentioned duly authorized to transact such 
business. 

2. T,he defendant, New Jersey Fjdelity & 
Plate Gla8s Insurance Compauy, is a corpora-
tion organized under the laws of the State of 
New Jersey, with its principal office in the City 
of N1erwark, in said State and is and was at all 
times hereinafter mentioned authorized to be-
come surety upon the depository and other 
farms of bond and to reinsure the rh;ks of other 
surety companies, who became sureties on sucih 
bond. 
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3. That on or about ihe 25th day of Feb-
ruary, 1924, Carnegie Trust Co., a corporation 
organized under the laws of the State of Penn-
sylvania, with its principal office in Carnegie, 
Pennsylvania, as principal and this plaintiff as 
surety, executed and deli1.·ered to the County of 
Allegheny in the State of P ennsylvania, a cer-
tai11 depo~i Lory bo11d in the pe11al sum of one 
million, one hundre<l thousand dollars ($1,100,-
000.00); that a ropy of said bond is hereto at-
tached a11d marked '' Schedule A,'' and mad:e a 
part hereof. 

4. That said boud amougst otlier tl1ings, pro-
vided as follows: 

"Whereas, said Carnegie rrrust Company 
has been selected and designated as a de-
pnsitory of county funds of said County of 
Allegheny, for the term of the present 
County Treasurer of said County, beginning 
on the first 1vionday of January, 1924, and 
has entered into an agreement with said 
County for the faithful performance of its 
duties with respe,ct thereto, and providing 
for the payment ,of interest on daily balances 
of said funds, such interest to be computed 
quarterly on the first day of January, April, 
July and October of each and ev1e1ry year 
following the date hereof during said period, 
at the rate of 4.05 per centum per annum, 
computed on the basis of 360 days to the 
year, but providing that interest shall not 
be allowed upon a deposit f.or the par-
ticular day on which such a deposit is made, 
but that all other days shall be reckoned 
as interest-bearing days. 

"1- ow the c.ondition of t,his obligation is 
such, that if the said Principal shall ·well, 
honestly and faithfull? keep, pay ont and 
account for all the County funds aud prop-
erty of said County that may come into its 
hands, and make payment of all interest on 
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moneys deposited in such depositories in 
accordance with said contract, then this 
obligation to be void, otherwise to be and 
remain in full force and virtue.'' 

5. That on or about the 27th day of Febru-
ary, 1924, the defendant, New J crsey Fidelity & 
Plate Glass Insurance Company, for a valuable 
consideration then paid, executed and delivered 
to the plaintiff a certain reinsurance contract in 
the penal sum of fifty thousand dollars ($50,000), 
by which it undertook to reinsure the plaintiff 
against such proportion of any sum which the 
plaintiff might be required to pay by reason of 
the execution as surety for the Carnegie Trust 
Co., of the bond referred to in paragraph 3 of 
this complaint, as the sum of fifty thousand 
dollars ($50,000) bore to the penalty upon said 
principal bond, to wit: the sum of one million, 
one hundred thousand dollars ($1,100,000), s,aid 
liability of the defendant being limited to the 
sum of fifty thousand dollars ($50,000) and in-
tere,st and its proportion of certain costs and 
expenditures referred to in said reinsurance con-
tract; a copy of said reinsurance contract is 
hereto attaclied, marked '' Exhi1bit B '' and made 
a part hereof. 

5. The said contract amongst other things 
provided as follows: 

'' The reinsured shall take charge of all 
matters arising under the bond. It shall 
decide whether ,or not it is liable there-
unde•r, and shall determine the amount of 
its liability in case it decides that it is 
liable. It shall settle or compromis1e1 any 
claims and def end, settle or compromise 
any suits, and take such other action, not 
inviolving the extension of credit or the 
advancing of money, in connection with any 
claim matter arising under the bond as it 
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may deem advisable. Any such decision, 
determination, settlement, defense, eomprio~ 
mise, or other action of the reinsured in 
connection ,vi.th any claim matter arising 
under the bond shall be final and conclusive 
and unconditionally binding upon the re-
insurer; provided that no payment or other 
method of settlement by the reinsured shall 
preclude the reinsurer from showing that 
the alleged liability or any part thereof 
f,or loss under the bond exists or existed 
~nder any o,thcr bond or bonds given at any 
time by the reinsured. 

'' The reinsurer 's proportionate share of 
a loss under the bond, and of costs as 
hereinafter defined, shall be paid to the 
reinsured upon proof of such loss and costs, 
and proof of the payment thereof by the 
reinsured, and upon the deli very to the re-
insurer of copies of all essential documents 
concerned with such loss and ,costs and the 
payment thereof. The reinsured may, how-
1erver, give the reinsurer at least ten days' 
written notice of it,s intention to pay the 
loss on a certain date, and may require 
the reinsurer to pay its proportionate share 
of suc.h loss before such date; but in that 
case the reinsurer, if it desires to do so, may 
pay its share of the lo·ss by means of a check 
drawn in favor of the obligee under the 
bond.'' 

That the term "reinsured" in said 0on-
tract meant and was intended to mean the 
plaintiff and the term "reinsurer" meant 
and was int1ended to mean the defendant. 

6. That on or about the 25th day of April, 
1925, the said Carnegie Trust Co., of Carnegie, 
Pennsylvania, became insolvent and suspended 
business and its affairs were taken charge of by 
the Commissioner of Banking of the State of 
Pennsylvania, in pursuance to the statute of 
said State. 
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7. That on the said 25th day of April, 1923, 
there was due to the County of Allegheny in the 
State of P 1e1Jlllsylvania from said Carnegie Trust 
Co., on aooount of the deposits made ·by the 
aid Oounty in the said Trust Co., with interest 

thereon, the sum of one million, three hundred 
lO and twenty-nine thousand one hundred and 

seven dollars and thirty-:fi\·e cents ($1,329,107.35). 

20 

30 

8. That on the first day of May, 1925, and 
ao-ain on the 14th day of May, 1925, the County 

0 • t of Allegheny in said State of Pennsylva.rua, ac -
ing through its proper officer, the County Comp-
troller of said County, made demands on the, 
plaintiff for the payment of the amount d~e 
the said County of Allegheny from the said 
Carn€,gie Trust Co., on account of deposits by 
said County in said Trust Co. to the extent of 
the penalty in plain tiff's bond. 

9. That on the 25th day of April, 1925, the 
County of Allegheny in the said State of Penn-
sylvania, also held certain depository bonds of 
like character of the depository bond executed 
·by the plaintiff, guarant,eeing the repayment of 
any deposits by said County in the said Trust 
Co., one executed by the National Surety Co. of 
New York, as surety, in the sum of one hundred 
and fifty thousand dollars ($150,000) and one 
executed by the Commercia] Casualty Co. of 
Newark, N. J., in tihe sum of eighty thousancl 
dollars ($80,000). 

10. That the plaintiff's proportion of the 
amount due from the Carnegie Trust Co. to the 
County of Allegheny on the 25th day of April, 
1925 on account of said deposits and interest ' on the bond set forth in para,graph 3 of the com-

40 plaint, wras the sum o.f one million, ninety-nine 
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thousand two hundred and forty-four dollars and 
sixty-five cents ($1,099,244.65). 

11. That on the first day of June, 1925, plain-
tiff determined that it was liable as surety upon 
the bond executed in favor of the County of 
Alleg:heny in the State of Pennsylvania for its 10 
proportion of the amounts on deposit by the 
County of Allegheny in the Carnegie Trust Co. 
on the 25th day of April, 1925, with interest 
thereon at the 1·atc of 4.05 per cent. per annum 
from the first day of March, 1925. 

12. That on said first day of June, 1925, it 
gave notic,e, to the defendant of its determination 
of liability and also gave notice to the def en<lant 
of the plaintiff's intention to pay said loss on or 
before the 15th day of June, 1925, and requested 20 
the defendant to pay its share of ,said loss in 
accordance with the terms of said bond, w·hich 
the defendant neglected and refused to pay and 
still neglects and refuses to pay. 

13. The plaintiff has paid or caus,ed to be 
paid to the County of Allegheny in the State of 
Pennsylvania, in full settlement of its liability 
as surety upon the bond referred to in paragraph 
3 of the complaint, the sum of one million, ninety- 20 
nine thous.and two hundred and forty-f·our dol-
lars and sixty-five cents ($1,099,244.65) with six 
per cent. interest thereon from the 25•th day of 
April, 1925. 

14. The plaintiff has complied with all the 
conditions and terms of the reinsurance contract, 
copy of which is hereto attached and made part 
her1eiof and marked '' Schedule B. '' 

15. By reason of the facts hereinbefore stated, 4 0 
the defendant is indebted to the plaintiff in the 
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sum of forty-nine thousand nine hundred and 
fifteen dollars and sixty-six cents ($49,915.66) 
with six per ,cent. interest thereon from the 25th 
day of April, 1925, all of which is ·past due and 
unpaid. 

Plaintiff claims as damages the sum of forty-
nine thousand nine hundred and fifteen dollars 
and sixty-six cents ($49,915.66) with six per c•ent. 
interest thereon from the 25th day of April, 
1925, ,and costs of suit. 

LUM, TAMBLY & COLYER, 
Attorneys for Plaintiff. 

Exhibit F. 

NEW JERSEY SUPREME COURT. 

ESSEX COUNTY. 

SouTHERN SuRETY Co. oF DEs 
MoINEs, low A, 

Plaintiff, 

vs. 

COMMERCIAL CASUALTY INSUR-

ANCE Co., a New Jersey Cor-
poration, 

Defendant. 

Action 
at Law. 

Answer. 

The Answer of the defendant, Commercial 
Casualty Insurance Company, a corporation of 
the State of N1erw Jersey, with its principal 
place of business in the City of Newark, Essex 
County, New Jersey, shows: 

1. As to the allegations of the first para-
graph of the complaint, this defendant has not 
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sufficient knowledge or information to form a 
belief as to whether the plaintiff is authorized 
to engage in and is engaged in the business of 
becoming surety upon depository and other 
forms of bond and of writing and issuing other 
forms of insurance, and is now and was at all 
times mentiioned in said complaint duly author-
ized to transact such business. This defendant 
denies that on the 25th day of February, 1924, 
plaintiff was m1t.horizcd to make the contract 
sued upon. 

2. As to the allegations of the second para-
graph of the complaint, this defendant admits 
that it is a corporation organized under the laws 
of the State of Jew Jersey, with its principal 
office at Newark, and is and was authorized to 
become ,surety upon depository and other forms 
of bond. This defendant denies that part of 
the allegations of the second paragraph to the 
effect that it, the defendant, was authorized to 
reinsure the risk mentioned in the plaintiff's 
complaint. 

3. As to the allegations of tbe third and 
fourth paragraphs of the complaint, this defend-
ant has not sufficient knowledge or information 
to form a belief. 

4. As to the allegations of the fir,st para-
graph numberieid 5, this defendant admits the 
execution of a certain contract, a true copy of 
which is annexed to and made a part of the 
complaint marked Schedule "B." As to the 
terms of said contract, the nature and extent of 
this defendant's obligation thereunder and the 
legal effect of said contract, this defendant refers 
to the original contract for greater certainty. 
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5. As to the allegations of the second para-
graph numbered 5, thi,s defendant admits the 
accuracy of the quotation from said contract 
therein contained. 

6. As to the allegations of the sixth, seventh, 
10 eighth, ninth, tenth and eleventh paragraphs of 

th~ complaint, this defendant has not sufficient 
knowledge or information to form a belief. 

7. This defendant denies the allegations of 
the twelfth paragraph of the complaint. 

8. As to the allegations of the thirteenth 
paragraph of the complaint, this defendant has 
not sufficient knowledge or information to form 
a belief. 

2o 9. This defendant denies the allegations of 
the fourteenth and fifteenth paragraphs of the 
complaint. 

This defendant denies that the plaintiff is en-
titled to damages in the sum of $49,915.66, or 
any other sum, as against this defendant. 

AFFIRMATIVE DEFENSES. 

1. This defendant by way of affirmative cle-
3 o fenses to the plaintiff's complaint, says: 

1. That the contract annexed to the plain-
tiff's complaint and made a part thereof marked 
schedule "B," and upon which the plaintiff 
bases its right of action against this defendant 
was void as of its ince·ption for the reason that 
at the time• it was made the plaintiff was under 
the statute of the State of Iowa prohibited from 
making ,such a contract with a corporation not 
licensed to transact its business in the State of 

40 Iowa; that this defendant was not then, never 
had been and is not no,w licensed to transact it·s 
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business in said State. That by reason of the 
legal disability of the plaintiff so to contract 
with this defendant, said contract was void as of 
its inception and so remained and i1s not now 
enforcible as against this defendant. 

2. This defendant by wa.y of further affirma-
tiv:ei defense to the plaintiff's complaint avers 
that the plaintiff should not have or maintain 
its action against the defendant because it ha 
failed to comply ·with the covenant made by it 
with this defendant in para.graph 3 of said con-
tract, in which a1s a part of the inducement and 
consideration for the making of said contract 
by this defendant, plaintiff did agree to retain 
at its own risk on principal while s,aid contract 
remained in force and in any event not less than 
One hundred Fifty Thousand Dollar of the risk 
covered by said contract, whereas this defend-
ant verily believieis and avers the fact to be that 
said plaintiff has not at any time retained at 
its own risk the amount of insurance or surety 
so -agreed upon by it with this defendant. 

3. This defendant further avers by way of 
affirmative defense that plaintiff has failed to 
comply with the provisions of said contract re-
specting notice and proof of loss and the pre'Sen-
tation of essential documents supporting saicl 
proof, and has not given to this defendant any 
notice of loss nor any proofs of loss, nor ex-
hibited any eS1sential documents supporting a 
claim of loss or its payment by the plaintiff. 

That the matte.rs and things pleaded under 
the second and third affirmative defenses of this 
defendant constituted hreaches by the p]aintiff 
of covenants by it made in the acceptance of the 
contract sued upon, ,:vere and are prejudicial 
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to the rights and inte1rests of this defendant and 
bar a recovery by the plaintiff under said con-
tract. 

WHEREFORE, defendant prays that this suit 
may be hence dismissed with 0osts as against 

10 the plaintiff. 

20 

30 

AUorney of Defendant. 

Exhibit G. 

NEW JERSEY SUPREME COURT. 

EssEx CouNTY. 

SouTHERN SunETY Co. OF DEs 
MoINES, low A, 

Pl(l;intijf, 

vs. 
..l EW JERSEY FIDELITY & PLATE 

GLASS INSURANCE CoMPANY, a 
New Jersey Corporation, 

Defendant. 

Action 
at Lair. 

Answer. 

The answer of New Jersey Fidelity & Plate 
Glass Insurance Company, a corporation or-
ganized under the laws of the St·ate of New 
J e,rsey, with its principal place ,of busines,s in 
the City of Newark, for answer to the plaintiff's 
romplaint says: 

1. A·s to the a1He1gations of the first paragraph 
of the complaint, this defendant has not suffi-

40 cient knowledge nr information to form a belief 
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as to whether the plaintiff is authorized to en-
gage in and is engaged in the business of be-
coming surety upon depo-sitory and other forms 
of bond and of writing and issuing other forms of 
insurance, and wa's at all times, and is now, 
authorized to transact such business. This deL. 
fendant denies that the plaintiff wa,s at the 
time mentioned in said complaint, and is now, 
authorized to make a reinsurance contract with 
this defendant in the form mentioned in said 
complaint, o,r any other form. 

2. As to the allegations of the second para-
graph of the complaint, this defendant admits 
that it is and was at all times m•e1J1tionecl in the 
complaint, authorized to become surety upon 
depository and other forms of bonds and to 
reinsure the risks of other surety companies 
authorized by law to accept such reinsurance 
from this defendant. This defendant denies that 
the plaintiff was at the time of the making of 
the contr:act sued upon, authorized to make a 
reinsurance contract with this defendant. 

3. As to the allegations of the third and 
fourth paragraphs of thie1 complaint, this de-
fendant has not sufficient knowledge or informa-
tion to form a belief. 

4. This defendant denies the allegations of 
the first paragraph numbered 5 in the com-
plaint. 

5. This defendant denies the allegaitions of the 
second paragraph numbered five in the com-
plaint. 

6. As to the allegations of paragr-a phs 6, 7, 
8, 9, 10 and 11 of the complaint, this defendant 
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7. This defendant denies the allegations con-
tained in paragraph 12 of the complaint. 

8. As to the allegations of paragraph 13 of 
the complaint, this defendant has not sufficient 
knowledge or information to form a belief. 

9. This defendant denies t1he allegations con-
tained in paragraphs 14 and 15 of the com-
plaint. 

This defendant denies that the plaintiff is 
entitled to damages in the sum of $49,915.66, 
or any other sum as against this defendant. 

AFFIRMATIVE DEFE SES. 

This defendant by way of affirmative defenses 
to th1e1 plaintiff's complaint avers: 

1. That the pJaintiff neve·r had, and has not 
now, a contract with this defendant, either in the 
form pleaded by the plaintiff or in any other 
form. 

2. This defendant by way of further affirm-
ative defense avers: That if the contract 
annexed to the plaintiff's complaint, and made 
a part thereof, marked Scihedule B, and upon 
which plaintiff 'bases the right of action against 
this defendant, was made between this defendant 
and the plaintiff, then and in that event saicl 
contract was void as of its inception, for the 
reason that at the time it was made plaintiff 
w:as under the statutes of the State of Iowa 
prohibited from making such a contract ·with a 
corporation not licensed to transact its businrss 
in the State of Iowa and that tl1is defendant 
was not then, neve,r had been, and is not now, 
licensed to transact its business in the State of 
Iowa. 
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That by reason of the legal disability of the 
plaintiff so to contract with this def·endant the 
contract sued upon was void as of it inception 
and so remained and is not now enforcible by 
either party as against th other. 

3. This defendant further avers by \Vay of 10 
affirmative defense that if the contract sued upon 
be the contract of this defendant, that plaintiff 
has failed to comply with the covenant a.nd agree-
ment made to und wit'l1 this defe,ndant in para-
graph 3 of said contract, in which as a part of 
the inducement for the making of said contract 
by this defendant plaintiff agreed that in no 
event ,v'hi]e said contract remained in force 
should the liability retained by the plaintiff at its 
own risk on principal be les·s than $150,000; 20 
whereas, this defendant verily be]ieves and avers 
t11.e fact to be· that said plaintiff has not at any 
time retained at its own risk on principal the 
amount of said insurance or surety so agreed 
upon by it with this defendant. 

4. The defendant further avers by way of 
affirmative defense io i'he plaintiff's complaint, 
that if the contract sued upon be the contract 
of this defendant that plaintiff has failed to 
comply wit1h the provisions of said c,ontract 
respecting notice and proof of loss under said 
contract and the presentation of the essential 
documents supporting said proof of loss, and 
has not given to this defendant Rny notice of 
los1s, nor any proofs of loss, nor exhibited any 
essential documents supporting a claim of los , 
or its payment by the defendant. 

r.rhat the matters and things pleaded under the 
third and fourth affirmative defenses nf this 
defendant constitute· breaches by the plaintiff of 
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covenants by it made to this defendant, if tiie 
contract ibe a contract of this defendant. That 
said breaches were, and are, prejudicial to the 
rights and intere·sts of the defendant and bar a 
recovery by the plaintiff under said contract. 

WHEREFORE, defendant prays that this suit 
may be hence dismissed wi tih costs as against 
t'he plaintiff. 

HENRY G. PILCH, 
Attorney of Defendant. 

Exhibit H. 

NEW JERSEY SUPREME COURT. 

EssEx CouNTY. 

SOUTHERN SURETY COMPANY, OF 
DEs MoINEs, IowA, 

Plaintiff, 

vs. 
NEW JERSEY FIDELITY & PLATE 

GLASS INSURANCE CoMPANY, a 
New Jersey corporation, 

Defendant. 

Action 
at Law. 

Supplemental 
Answer. 

The defendant, New Jersey Fideility & Plate 
Glass Insurance Company, by way of .Supple-
mental Answer to tihe plaintiff's complaint 
sihows as affirmative defenses. 

1. That on or before the 27th. day of Feb-
ruary, 1924 the date when the contract sued 
on and annexed to plaintiff's complaint w'a-s 
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made by def.erndant, one W. J. Zwingi ,Yas em-
ployed as the manager of the Pittsburgh Branch 
office of Southern Surety Company, that the 
authority of said Zwingi was general and in-
cluded authority to negotiate on behalf of said 
Southern Surety Company for re-insurance con-
tracts with other Surety Companies. 

2. That immediately prior to the writing of 
defendant's contract, said W. J. Zwingi at the in-
stance and with the knowledge and a sent of 
said Southern Sur.erty Company came to Newark 
and requested one S'hort, Depository under-
writer for the Commercial Casualty Insurance 
Company of Newark, . J. to procure from th.is 
defendant the re-insurance contract sued upon. 
Tihat at the time of said request said Swingi 
represented to s-aid Short, to be communicated 
to this defendant and whi h was communicated 
by said Short to this defendant, that the Carnegie 
Trust Company of Pittsburgh, Pennsylvania, 
principa1l on the bond, which this defendant was 
asked to re-insure was in a sound financial con-
dition, and in support of said representations 
presented to said Short a financial statement 
indicating such fact, and whi0h statement was 
read by said Short to Harold S. Vreeland, 
Manager of Defendant's Surety and Fidelity 
Bond Department. That s-aid Zwingi also rep-
resented to said S'hort to be communicated to 
this defendant, and which was so communicated 
by said •Short to this defendant, that Soutliern 
Surety Company was indemnified in the ·writing 
of the bond, re-insurance for ·which was sought 
of this defendant, by the iudcn1nity contract of 
one Bell, President of said Carnegie Trust Com-
pany, and said indemnity -would inure to the 
benefit of this defendant if defendant ·would enter 
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into t.ihe re-insurance oontract requested by 
Southern Surety Company. r:Ihat said Zwingi 
also represented to said Short to be communi-
cated to this defendant and which was so com-
municated that said Bell was a person of high 
:financial standing and great wealfu, and pre-
sented in corroboration of said representation a 
:financial statement indicating suoh to be the 
fact, which statement was read to said Vree-
land, Manager ,of def enda.nt 's Surety and Fidelity 
Bond Department. 

3. That the representations as to the :financial 
condition of Carnegie Trust Company as to 
indemnity held by said ,Southern Surety Com-
pany for the benefit of re-insurance and as to 
t!he value of ,such indemnity were m~de by 
said Zwingi with the knowledge, assent and ac-
quiescence and at the instance of said Southern 
Surety Company, and in order to induce defend-
ant to make said re-insurance contract. 

4. That such representations were not true 
and were known to be untrue by said Zwingi at 
the time they were made and said Zwingi knew 
that they would be relied upon and were relied 
upon by this defendant in the making of its re-
insurance contra-ct. 

5. That the bond under which re-insurance 
wa.s requested by the plaintiff of this defendant 
was not an original bond, but was a renewal of a 
bond previously existing made by plaintiff to the 
Carne,gie Trust Company in a like or substan-
tially similar amount, upon which original bond 
the plaintiff also had re-insurance agreements 
with various Surety Companies. 

6. That at the time of the negotiations by 
said Zwingi with this defendant for the re-
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insurance contra t sued upon said Zwingi knew 
that one or more of the Companies formerly r e-
insuring the plaintiff upon the original bond had 
refused to continue re-in urance upon the re-
newal of said bond, and further knew that the 
reason for uch refu al wa based upon knowl-
edge as to the poor financial condition of Car-
negie Trust Company, and the careless, un-
businesslike, unlawful and illegal methods pur-
sued by said Carneo-ie Trust Company in its 
banking business. 

7. Tihat it ·was the duty of said Zwingi and 
plaintiff in pursuance of the universal custom 
among sureties in the "\Yriting of r einsurance 
contracts to disclose to this defendant the knowl-
edg,e pos·sessed of the refusal of prior re-insur-
ance to continue this risk, that had they done 
so th is defendant would have been given an 
opportm1ity to investigate and de ide whether or 
not to make the re-insurance contract requested 
by plaintiff and thereafter made by the defend-
ant, and that his failure to do s•o constituted 
a fraud upon this defendant , in that it deprived 
this d,efendant of m,aking such inquiry and in-
vestigation as would have put it in possession 
of the facts. 

8. That by reason of said omission this de-
fendant was misled into the making of the 
c;?nhact sued upon, and that the misrepresenta-
tions above enumerated and failure t o disdose 
kn:owledge above stated constituted a f r aud. upon 
tilns defendant, by reason of w·hich its contract 
of re-insurance was void from its beginning. 

HENRY G. PILCH, 
Attorney of Defendant. 
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Exhibit I. 

NEW JERSEY SUPREME COURT. 
ESSEX COUNTY. 

SOUTHERN SURETY COMPANY OF 
DEs :NI01NES, low A, 

Plaintiff, 

vs. 

COMMERCIAL CASUALTY INSUR-
ANCE CoMPANY, a ew Jersey 
corporation, 

Defendant. 

Action 
at Law. 

Supplemental 
Answer. 

The: defendant, Commercial Casualty Insurance 
Oompany, by ·way of Supplemental answer to the 
plaintiff's complaint, shows as affirmative de-
fenses: 

1. T'hat on or before tih.e 25th day of Febru-
ary, 1924, t1he date when this defendant's contract 
with the plaintiff was made, the plaintiff, South-
ern Surety Company employed as t1he 1Ianager 
of its Pittsburgh Branch office, one, vV. J. 
Zwinggi; that the authority of said Zwinggi 
,vas general and included the authority to 
negotiate on behalf of the plaintiff company for 
re-insuranc.e contracts with 0U1er Surety Com-
panies. 

2. That immediately prior to the writing of 
this defendant's contra1ct with the p[aintiff, plain-
tiff by its said Manager, Zwinggi, at the instance 
and with the knowledge and assent of the plain-
tiff, offered to this defendant the re-insurance 
contract sued upon. That at the time of said 
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offer, plaintiff, by said Zvvinggi, repre:sented to 
this defendant that Carnegie Trust Company 
of Pittsburgh, Pa., principal in the Bond, whi0h 
this defendant was asked to re-in ure, ·was in 
sound financial condition. That in addition, 
plaintiff, by said Zwinggi, r~presented to this 
defendant t'hat plaintiff, Southern Surety Com-
pany, was indemnified in the writing of the Bond, 
reinsurance for which was sought of this de-
fendant, by the indemnity contract of one, Bell, 
President of said Carnegie Trust Company, and 
that said indemnity would inure to the benefit 
of this defendant if this defendant ,vould give 
the reinsurance requested by the plaintiff. That 
in addition, plaintiff by said Zwinggi, represented 
to this defendant tha.-t Bell was a person of great 
wealth. 

3. That the representations as to the finan~.ial 
condition of Carnegie Trust Company, as to 
indemnity heLd by Southern Surety Company 
for the benefit of reinsurers and as to the value 
of such inde-mnity, were, by said Zv\ringgi, made 
with the· knowledge, assent and acquiescence and 
at the instanee of tlhe plaintiff and in order to 
induce this defendant to make its reinsurance 
contract. 

4. That such re.presentations were false and 
were known to be false by said plaintiff a t the 
time they were made., and plaintiff knew that 
they would be and were relied upon b:v said 
defendant, and they were so r·elied upon by this 
defendant in the making of its reinsurance 
contract. 

5. That the bond, for which reinsurance was 
requested by the plaintiff of this defendant, was 
not an original, but ·was, in fact, a renewal of a 
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bond previously existing made by plaintiff to 
the Carnegie Trust Com'Pany in a like or sub-
stantially similar amount, upon w'hiich original 
bond the plaintiff had reinsurance agreements 
fr,om various surety companies. 

6. That at the time of the negotiations by 
said plaintiff with tihis clefcndant for the re-
insurance contract sued upon, plaintiff knew that 
one or more of the Companies formerly re-
insuring plaintiff upon the original bond had 
refused to continue reinsurance upon the renewal 
of said bond, and further knew that the reason 
for such refusal was based upon information 
indicating the insecure financial condition of Car-
negie Trust Company, and the careless, unbusi-
nesslike, unla wfu'l and illegal methods pursued 
by Carnegie Trust Company in the, conduct of its 
banking business. 

7. That UJPOn applying to this defenclant for 
said reinsurance it became and was the duty of 
plaintiff to disclose to this defendant that said 
reinsurance was upon a renewal and not an 
original bond, and the knowledge plaintiff 
possessed of the refusal of prior reinsurers to 

3 0 
continue on this risk; that had it done so this 
defendant would have had opportunity to in-
vestigate and decide whether or not to make the 
reinsurance contract requested by the plaintiff, 
and that its failure to do so constituted a 
fraud upon this defendant, in that it deprived 
this defendant of making such inquiry and in-
vestigation as would have put it in possession 
of the facts, and further deprived this defend-
·ant of the exercise of its judgment upon such 
facts as would have been disclosed by sueh 

4 0 inquiry and investigation. 
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8. That by reason of said concealment, this 
defendant was caused to make a contract which 
it would not have made had it been in possession 
of the facts, and that the misrepre•sentations 
above enumerated and the failure to disclose 
above mentioned, constituted a fraud upon this 
defendant, by reason of whicih its contract of 
reinsurance was void as of i ts inception, as 
against the plaintiff. 

That for the reasons above stated, the plain-
tiff's complaint should be hence dismissed. 

(Sgd) SA11UEL D. WILLIA11S, 
Attorney for Defendant. 

Exhibit J. 

NEW JERSEY SUPREME COURT. 

(EssEx CouNTY. ) 

SouTHERN S uRETY COMPANY, a 

corporation, 
P laintiff, 

v s. 
NEW JERSEY FIDELITY & PLATE 

GLASS INSURA CE CoMPA Y, a 
corporation, 

D efendant. 

A ction 
at Law. 

Order on 
Motion to 
Strike Out, 
&c. 

Plaintiff having given the D.efendant notice 
of a motion to strike out Defendant's answer and 
the ·several def ens es therein alleged, upon ihe 
ground that fue same is sham and frivolous and 
to enter summary judgment; and the: Defendant 
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after receipt of said notice having given the 
Plaintiff notice of a motion for leave to file a 
supplemental answer in the form appended to its 
said notice; and said motions having been 
brought on for argument together and the Court 
having read and considered the pleadings and 
the affidavits of the respective parties appended 
to their said r,e:spective notices and the argument 
of counsel having been heard; and the Attorney 
for the Defendant consrnting thereto~ 

IT IS on this day of February, 1926, 
ORDERED that the paragraphs numbered 2 of 
the affirmative defenses set forth in Defendant's 
answer and the last sentence of the first para-
graph of said answer and the last sentence of 
the: se,cond paragraph of said answer be and the 
same hereby are stri1cken out, and that as to 
the other defenses alleged in Defendant's answer 
Plaintiff's said motion to strike out be and the 
same hereby is denied. 

AND it is further ORDERED that Defend-
ant's motion for leav,e to file supplemental 
answer be a~d the same hereby is denied w·ithout 
prejudice, however, to the Defendant to renew 
said arp,plication upon the filing of affidavits or 
other proofs showing such facts as may be 
deemed by the Court sufficient to entitle Defend-
ant to file such supplemental answer. 

I hereby consent to the entry of the foregoing 
orde-r. 

HENRY G. PILCH, 
Atty deft. 
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Exhibit K. 

NEW JERSEY SUPREME COURT. 

( EssEx CouNTY.) 

SOUTHERN SuRETY CoMPA Y, a 
corporation, 

Plaintiff, 

1.·s. 

COMMERCIAL CASUALTY I SUR-
ANCE CoMPANY a corporation 

' ' Defendant. 

Action at 
Law. 

Reply. 

Pliaintiff, Southern Surety Company, replying 
to the answer of the Defendant, Commercial Cas-
ualty Insurance Company, says: 

1. As to the second separate and affirmative 
defense it denies that it has failed to comply with 
the covenant and ,agreeme·nt made to and with 
the Def~ndant in paragraph 3 of said contract, 
and denies that the amount of liability retained 
by it at its own risk on Principal was at any time 
while said agreement remained in force less than 
$150,000. 

2. As to the third separate and affirmative 
defense it denies that it has failed to comply with 
the provisions of said contract respecting notice 
and proof of loss under said contract and the 
prese.ntation of essential documents and denies 

' that it has not given Defendant notice of loss 
and proof of loss, and denies that it has not 
exhibited essential documents supporting a claim 
of loss and payment of loss by Plaintiff and 
denies that it has not in all respects co~plied 
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with the requirements, provisions and conditions 
of said contract. 

LUM TAMELY ... & COLYER, 
' Attorneys for Plaintiff. 

Exhibit L. 

NEW JERSEY SUPREME COURT. 

\ESSEX COUNTY.) 

SouTHERN SuRETY CoMPANY, a 
corporation, 

Plaintiff, 

vs. 

NEW JERSEY FIDELITY & PLATE 
GLASS INSURANCE CoMPANY, a 
corporation, 

Defendant. 

Action at 
Law. 
Reply. 

P~aintiff, Southern Surety Company; replying 
to the answer of the Defendant, New Jersey 
Fidelity & Plate Glass Insurance Company, says: 

1. As t,o the third separate and affirmative 
defense it denies that it has failed to com,ply 
with the covenant and agreement made to and 
with the Defendant in paragraph 3 of said con-
tract and denies that the amount of liability 
retai~ed by it at its own risk on Principal was 
at .any time while said agreement remained in 
force les·s than $150,000. 

2. As to the fourth separate and affirmative 
defense it denies that it has failed to comply 
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with the provisions of said contract respecting 
notice and proof of loss under said contract and 
the presentation of essential documents, and 
denies that it has not given Defendant notice of 
loss and proof of loss, and denies that it has not 
exhibited essential documents supporting a claim 
of loss and payment of lo s by Plaintiff, and de-
nies that it has not in all respects oomplied with 
the requirements, provisions, and conditions of 
said contraet. 

LUM, TAl\IBLY & COLYER, 
Attorneys for Plaintiff. 

Exhibit M. 

NEW JERSEY SUPREl\1E COURT. 

(Rs. Ex Cou ... TY.) 

SOUTHERN SuRETY CoMPANY, a 
corporation, 

Plaintiff, 

vs. 
COMMERCIAL CASUALTY INSUR-

ANCE COMPANY, a corporation, 
Defendant. 

Action at 
Law. 
Amended 
Reply. 

Plaintiff, Southern Surety Oompany, replying 
to the answer of Defendant, Commercial Casualty 
Insurance Company, says : 

1. As to the second separate and affirmative 
defense Plaintiff denies that it has failed to 
comply with the covenant and agreement made 
by it to and with t·he Defendant in paragraph 3 of 
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said reinsurance contract, but on the contrary 
alleges that the amount of liability retained by 
Pliaintiff at its own risk on Principal, to wit, on 
said Carnegie Trust Company of Carnegie, Penn-
sylvania, was at no time while said reinsurance 
agreement remained in force less than $150,000, 
the amount of said liability so retained by Plain-
tiff being as follows : 

(a) The amount of liability retained by Plain-
tiff at its own risk under the bond ( a copy of 
which is attached to the complaint) while said 
reinsurance agreement remained in foroe was at 
no time less than $100,000, which amount of lia-
bility under ·said bond was not reinsured. 

(b) Prior to the execution of the bond and 
reinsurance contract ( copies of which are at-
tached to the complaint ) Plaintiff executed as 
Surety for said Carnegie Trust Company of 
Oarnegie, .Pennsylvania, as Principal, a ce-rtain 
depository bond ( of like character to the deposi-
tory bond a copy of which is attached to the 
oomplaint) in favor of Allegheny County Home 
of Pittsburg, Pennsylvania, in the sum of 
$125,000 guarantying the repayment to the said 
Allegheny County Home of any deposits made by 
said Home with the sai,d Carnegie Trust Com-
pany. Plaintiff reinsured said $125,000 bond to 
the extent of $40,000 and no more. Said $125,000 
bond was and at all times remained in full force 
and effect from a date prior to the execution of 
said bond and the reinsurance contract ( co,pies 
whereof are anneixed to the co·mplai11t ) until 
January 9, 1925, on which date a new bond of like 
character was executed by Plaintiff as Surety for 
said Carnegie Trust Company as Principal in 
favor of said Allegheny Oounty IIome of Pitts-
burg, Pennsylvania in the sum of $75,000, which 
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said new $75,000 bond was executed in lieu of 
and was substituted for the aforesaid $125,000 
bond, and the,reupon said $125,000 bond was 
~ancelled. At all time ·while aid rein urance 
agreement (a copy ·whereof is attached to the 
complaint) remained in force from and after 
January 9, 1925, said new $75,000 bond was 
and remained in full force and effect, and no 
part thereof was reinsurecl. 

2. As to the third separate and affirmative 
defense Plaintiff denie,s that it has failed to 
comply with the provisions of said reinsurance 
contract respecting notice and proof of loss under 
said contract and the presentation of essentjal 
documents, and denies that it has not given the 
Defendant notice of loss and proof of loss and 
denies that it has not exhibited essential docu-
ments supporting a claim of loss and payment of 
loss by Plaintiff, and denies that it has not in 
a~l _respects complied with the requirements, pro-
v1s1ons and conditions of said contract. 

LU1f, TAMELY & COLYER, 
Attorneys for Plaintiff. 
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Exhibit N. 

NEW JERSEY SUPREME COURT. 

( EssEx Co uNTY.) 

SOUTHERN SURETY COMPANY OF 
DES MoINES, low A, 

Plaintiff, 

vs. 
NEW JERSEY FIDELITY AND PLATE 

GLASS INSURANCE CoMPANY, a 
e·w Jersey Corporation, 

Defendant. 

Action at 
Law. 
Notice. 

TO MESSRS. LUM, TAMBLYN & COLYER, 
Attorneys of Plaintiff. 

TAKE NOTICE, that on Saturday, the twenty-
third day of October, 1926, at ten o'clock in the 
forenoon, or as soon thereafter as counsel may 
be heard, at the Court House in ewark, ~efore 
the Honorable William S. Gummere, J ust_ice of 
the Supreme Court, or such other J us tic~ as 
shall then and there be sitting to hear motions, 

30 I shall apply for an Order for le,av~ to file a 
Supplemental Answer in the abo~e enti~led cause, 
a copy of which is annexed to this N ohce. 

AND FURTHER TAKE NOrrICE, that at the 
time and place aforesaid I shall use in supp?rt 
of said a,pplication the affidavits, copies of which 
are also annexed to this Notice. 

40 

Dated October 19, 1926. 
(Sgd) HENRY G. PILCH, 

Attorney for Defendant. 
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UNITED STATES GUARANTEE COMPANY. 

3 South William Street, e-w York. 

I, DANIEL .J. TOMPKINS, President of the United 
States Guarantee Company, New York City, 
New York, hereby make the following affidavit 
and state: 

That on June 6, 1922, I wrote the following 
letter to Ir. C. S. Cobb, President of the South-
ern Surety Company, Des Moines, Iowa, in con-
nection with reinsurance on the Carnegie 'l1rust 
Company, Carnegie, Pennsylvania, on which 
Trust Company we were reinsuring the South-
ern Company to the extent of $25,000 on their 
depository bond. The origin al of this letter is 
not now i11 my posse sion, being in evidence in 
a certain libgation in Des 1oines, Iowa, between 
the Southern Surety Company and its various 
re1nsurers. Exact copy of this letter is as fol-
lows: 

"Mr. C. S. Cobb, President 
Southern Surety Co. 
Des 11oines, Iowa. 

June 6, 1922. 

10 

20 

Dear Sir :- 3 0 
This Company is reinsuring your Company 

under its nun1ber 703665 for $25,000. on your 
Company's Depository Bond to the County of 
Alleghany, Pa. for $1,400,000 on behalf of the 
Carnegie 'l'rust Company of Carnegie, Pa. since 
August 16, 1920. 

From certain newspaper reports within the 
last two months, but which came to our knowl-
edge only so1ne ten days ago, it appears that for 
two or three years past it has been the practice 40 



118 
Exhibit i~-A ffidavit of Daniel J. 11ompkins. 

for the Alleghany County Treasurer to draw 
certain checks to the order of the State Treas-
urer who would endorse same with a rubber 
sta~p and pass them over to fr. Bell, President 
of the Carnegie Trust Company, which he could 
at once deposit in his institution; 11r. Bell there-
upon signing a11d delivering to the State Treas-

lO urer a check for like amount drawn on the 
Carnegie Trust Company, but which would be 
withheld lly the State rrreasurer from deposit to 
credit of the State until several months or a 
year or more later. Thus in effect the Carnegie 
Trust Company were having the use of state 
fund which were withheld from deposit to credit 
of the State for considerable periods. There 
appear to have been a good many irregularities 
of this kind as developed through a recent in-

20 vestigation of Main & Co. Public Accountants, 
·who are said to have made a lengthy and de-
tailed report of these occurrences, which report 
has recently been filed with the Auditor Gen-
eral of the State at Harrisburg, Pa. 

30 

40 

·vi/ e are informed that the 'North Aruerican' 
newspaper of Philadelphia bas from tirne to 
time comrnencing with April 26, ] 922 published 
quit~ a complete record of the alleo-ed facts, wjth 
editorial comments from time to time. 

We do not know sufficiently of the facts to 
have any present opinion as to whether these 
occurrences affect the financial standing of the 
Carnegie Trust Company or not; but, at any 
rate these occurrences were highly irregular, ' . and while Mr. Bell President of the Carnegie 
Trust Company is said to be a man of consider-
able wealth, yet his connections heretofore have 
been largely political, and it all induces in us a 
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feeling of strong di trust of the management of 
the Carnegie Trust Company. 

For these reasons "\Ve wish to obtain as prompt 
termination as possilJle of our reinsurance to 
your Co1npany. And if you will view the 1nat-
ter anything like a ·we do, ;vou will probably 
desire to terminate your depository bond on 10 
behalf of the Carnegie Trust Company. 

I think your Company is licensed in Pennsyl-
vania and has an agent in Philadelphia. If such 
agent will consult the files of the 'North A1neri-
can' newspaper for two or three months past, 
he will be able to send you copies of uch paper 
affording n1aterial inforn1ation if he has not 
already done so. 

"\Vill you please pron1ptl~r send to n1e a com-
plete copy of your Con1pany's depository bond 20 
to the County of Alleghany on behalf of the 
Carnegie Trust Company. This so that we may 
consider with you the most practicable and 
prompt course for obtainino- release from fur-
ther liability thereunder. 

Yours very truly, 

(Signed) D. .J. To1npkins 
President'' 

As a result and reply to thi letter I received 
the following letter fron1 Jvir. C. S. Cobb, the 
President of the Southern Surety Company, 
under date of June 9th, the original of which is 
not now in my possession, but is also in evidence 
in the aforenientioned litigation in Des l\1oines, 
Iowa. The exact copy of this letter is as fol-
lows: 

30 

40 
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''June 9th, 1922. 

1r. D. Thompkins, President 
United States Guaranty Company. 
111 Broadway, Jew York 

Dear Sir:-
10 I beg to ackno-wledge receipt of yours of June 

6th as President of the Guaranty Company of 
orth America and also as President of the 

United States Guaranty Company, with regard 
to our depo itory bond #703665 Carnegie Trust 
Company and bond # 612364 Carnegie Trust 
Company. 

As requested, I hand you herewith a copy of 
the form of bond used. I have referred this 
matter to our attorneys to investigate and re-

2 
0 

port as to the steps necessary to get released. 
In the meantime, if you have any suggestions 
on that subject to make, I shall be glad to re-
ceive them. 

Yours respectf ull:Y, 
(Signed) C. S. Cobb, 

C.S.C.G.B. Enc. President.'' 

As a result of these letters, and as a result 
30 of the information which came to my knowledge 

through various newspaper articles which are 
referred to in my letter of June 6th this Com-
pany was relieved of its reinsurance on the bond 

40 

then current. 
And when a new and subsequent depository 

bond on behalf of the Carnegie Trust Company 
(the one in force and effect at the time of the 
failure of the Carnegie Trust Company) was 
issued by the Southern Surety Company, and 
they requested our reinsurance for a part of 
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such new bond, I decline to entertain such re-
quest. 

Dated, 1 ew York, October 18, 1926. 

DA IEL J. TO 1PI{I S, 
President of United States Guaranty Company. 

HARRY GORDEN ' ( ot. Seal) otary Public I(ings County. 
o. 166, r . Y. Co. Clks. No. 464, Reg. r o. 8360. 

Commission expires J\iiarch 30, 1928. 

NEW JERSEY SUPREJ\IIE COURT. 

l~ssEx Coo~ TY. 

SouTHERN SURETY CoMPA y oF 
DEs MoINES, low A, 

Plaintiff, 

vs. 

NEW JERSEY FIDELITY & PLATE 
GLASS INSURANCE COMPANY a 

' ew Jersey corporation, 
Defendant. 

STATE OF :NEW JERSEY, 
CouNTY OF Es EX. J ss. 

Action 
a.t Law. 
Affidav it. 

\V ARREN D. vV ARD, of full age, being duly 
sworn according to la1Y, on his oath deposes and 
says: That he is Treasurer of New Jersey 
Fidelity and Plate Glass Insurance Company; 
that he has charge of the case since claim "\Vas 
originally made by said Southern Surety Con1-
pany, and has received and read all the corre-
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spondence between Southern Surety Co1npany 
and ew Jersey Fidelity and Plate Glass Insur-
ance Company, and has attended all conferences 
held with Southern Surety Company with refer-
ence to the den1and of the Southern Surety Com-
pany that reinsurers pay under their reinsurance 

10 contracts. 
That Jew Jersey Fide]jty and Plate Gla s 

Insurance Company is noi now and was not li-
censed to transact in the State of Iowa any of 
the business it was authorized to do, at the time 
of the making of the reinsurance contract sued 
upon. 

rrhat Ke·w Jersey Fidelity ancl Plate Glass In-
surance Company has never received fron1 
Southern Surety Company a proof of loss and 
costs of the Southern Surety Con1pany under 

20 its $1,100,000 bond, nor has it received proof 
of the payment of losses hy Southern Surety 
Company under its $1,100,000 bond, that all it 
ha e-ver received in the ·way of evidence that 
there was a loss, or that a loss had been paid 
had been letters and telegrams, copies of which 
are annexed to and 111ade part of the affidavit of 
J. H. Huckleberry, together with a copy of re-
ceipt purporting to have been made by the 

3 o County Commissioners of the County of Alle-
gheny dated July 14, 1925. 

That soon after the notice of an alleged loss 
under the $1,100,000 bond, New Jersey Fidelity 
and Plate Glass Insurance Company indicated 
to Southern Surety Company by telegram and 
by word of mouth at a conference in the City 
of New York, that it was not satisfied with the 
validity of the claim made by the county au-
thorities of the County of Allegheny under the 

40 bond of the Southern Surety Company, and 
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that it would and did den1ancl formal proof of 
the indebtednes of the Carnegie Trust Con1-
pany to the County of llegheny, including the 
particulars of the it ins or said loss, and when 
they occurred, ancl New ,J er ey Fidelity and 
Plate Gla Insurance Con1pany did at that 
time, or oon thereaftrr, lo vi·it, on June 2, 1925, 
by telegram make demand upon Southern Sur-
ety Company for an audit of the accounts of 
Carnegie Trust Con1pany to detern1ine both the 
character and c--·tcnt of the jndehtedness of the 
Carnegie Trust Co1npany to the Couni ~T of Alle-
gheny under the $1,100,000 bond, before it, 
Southern Surety Co1npany, deterinined that it 
was obligated to the County or Allcghcn>~- 'rlutt 
a copy of said telegram is annexed hereto and 
made a part of this affidavit, that Southern 
Surety Company had agreed to furnish said 
audit, but that said Southern Surety Company 
has refu ed to furni h said audit, and that it is 
being obtained by the reinsurers at their own 
expense, and is not yet completed. 

That Jew Jersey Fidelitv and Plate Glass In-. . 
surance Con1pany bclieye that the audit of 
Carnegje Trust Con1pany is essential because 
it has reinsured a portion of the liability under 
a bond of Commercial Casualty Insurance Com-
~any covering the same accounts, and said audit 
1s necessary to show whether or not these funds 
were correctly allocated and charged to the $1,-
100,000 bond. 

That on July 16, 1925, at P. l\L, this <1e110-
nent in response to an invitation from the Presi-
dent of the Southern Surety Con1pany to Tew 
Jersey l11 idelitv and Plate Glass Insurance Com-. . 
pany attended a conference at the Pennsylvania 
llotel, N e,Y York City, respecting the alleged loss 
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under the Carnegie Trust Company bond. That 
at said conference there ·was present vV. J. 
Zwinggi, Manager of the Pittsburgh Branch of 
the Southern Surety Company, that in the course 
of said conference aid Zwinggi disclosed that 
the bond claimed by Southern Surety Company 

10 to have been reinsured b) Tew Jersey Fidelity 
and Plate Glass Insurance Con1pany, was not 
an original bond, but wa a renewal of a bond 
formerly given by Southern Surety Company 
to the County of Allegheny for $1,400,000 and 
that in renewing said bond it was reduced and 
that one or more of the reinsurers upon the 
orio-inal bond had been requested to, but had 
refused to continue as reinsurers on the re-
newal bond, and said Zwinggi disclosed that this 
fact was. not brought to the attention of the ew 

20 Jersey Fidelity and Plate Glass Insurance Com-
pany when it executed the reinsurance contract 
annexed to plaintiff's complaint, and on which 
contract l)laintiff ba e its suit. 

30 

40 

,Y ARRl~r D. ,Y .A.RD. 

Subscribed and sworn to this 24th 
day of overnher, 1925. 

JOHN J. DEG~AN, 
(L. s.) otrary Public of ew Jersey. 

Southern Surety Company, 
Des Moines, Iowa. 

June 2, 1925. 

Replying to your wire of the first instant re 
Carnegie Trust Company STOP. On May fifteenth 
1925 your Mr. Huckleberry agreed to obtain a 
con1plete audit of the Carnegie Trust Company. 
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You have not kept your agreenient P ending an 
investigation including a complete audit of the 
Carnegie Trust Company we protest against any 
admission of liabilit by your Company hereby 
reserving any and all rights and defen es we 
may now or hereafter have. 

E\Y JJ1~RSEY FIDELITY A D 
PLATE GLASS Ir SURAr CE CO1IP ANY. 

NEW JERJSEY SUPRE11E COURT. 

EssEx Cou TY. 

SOUTHERN SURETY COMPANY OF 
DEs 1lorNEs, lowA, 

Plaintiff, 

vs. 

NEW JERSEY FIDELITY & PLATE 
GLASS lNsURA CE CoMPA Y, a 
New Jersey corporation, 

Defendant. 

Affidavit. 

10 

20 

' ss 30 STATE OF NEW JERSEY } 
CouNTY OF EssEx. · 

HAROLD S. VREELAND, of full age, being duly 
sworn according to law, on his oath deposes and 
says; that he is the Sruperintendent of the 
Fidelity and Surety Bond Department of the 
New Jersey F idelity & Plate Gl,ass Insurance 
Company, and has ibeen such Superintendent 
since January 21, 1924, and as such Superintencl-
ent has charge of obtaining reinsurance contracts 
for said New Jersey Fidelity & Plate Glass 40 
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Insurance Company, and passing upon re-
insurance contracts offered to said Co.mpany; 
that on or about the 16th day of February, 1924, 
Harlan W. Short, Jr., whom defendant knew to 
be the superintendent of the Fidelity and De-
pository Division of the Fidelity and Surety 

10 Bond Department of the Commercial Casualty In-
surance Company of Newark, stated to deponent 
that onei W. J. Zwinggi, 1fanager of the Pitts-
burgh branch office of the Southern Surety Com-
pany had negotia:ted with the said Short for the 
purpose of obtaining from Commercial Casualty 
Insurance Company a reinsurance contract with 
8outhern Surety Company on a certain bond in 
the sum of $1,100,000 given by Carnegie Trust 
Company as principal ,vith Southern Surety 
Company as surety and to the County of Alle-

2 0 ghany as obligee securing the County for the 
deposit of County funds in said Carnegie Trust 
Company. 

That said Short stated to deponent that 
Zwinggi had represented to hin1 that the Car-
negie Trust Company was solvent and in sound 
financial condition, and that in addition to the 
security afforded by the solvency and sound 
financial condition of Carnegie Trust Company 

so that Southern Surety Company had as indemnity 
for the giving of said $1,100,000 bond the indem-
nity agreement or contract of one Bell, ·who ac-
cording to the statements and representations of 
Zwinggi was at that time President of Carnegie 
Trust Company and a man worth between ten 
and eleven million dollars. 

That said Short stated to deponent that 
Zwinggi had asked Short if he knew of any other 
Company that Zwinggi might be able to get re-

40 insurance from, and that Short had stated to 
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Zwinggi that the New J erse1y Fidelity & Plate 
Glass Company were now writing surety binds, 
and Zwinggi then asked Short if he would call 
up the ew Jersey Fidelity & Plate Glass In-
surance Company, and give them all the informa-
tion that Zwinggi had given Short inasmuch as 
he Zwinggi had to return Lo Pittsburgh immedi-
ately and did not have time to personally visit 
the office of e1w Jersey F idelity & Plate Glass 
Insurance Company to offer them reinsurance on 
the bond. 

That aid Short also stated to de,ponent at 
that time that the Commercial Casualtv Insurance 
Company were accerpting $50,000 on the principal 
of $1,100,000 bond of Carnegie Tn1st Oompany 
to County of Alleghany, and that Zwinggi had 
stated that Soutihern Surety Company would 
carry $150,000 on this bon<l. 

Deponent further says t1hat he relied on the 
statements made by Short to him and relying on 
such statements directed that reinsurance con-
tract be entered into by New Jersey :b'idelity & 
Plate Glass Insurance Company with Southern 
Surety Company. 

HAROLD S. VREELAND. 

Subscribed and sworn to this 2nd 
day of Decemlber, 1925, be.fore me. 

ELLA l\'.L WARD, 

A otary Public of New Jersey. 

10 
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NEW JERSEY SUPREME COURT. 

EssEx CouNTY. 

SOUTHERN SURETY COMPANY OF 
DEs foINES, IowA, 

Plaintiff, 

vs. 
CoMl\'IEilCIAL CASUALTY INsun-

ANCE CoMPANY, a Jew ,J rr ey 
corporation, 

Defenda;n,t. 

SOUTHERN SURETY COMPANY OF 
DEs MoINEs, low A, 

Plaintiff, 

vs. 
EW JERSEY FIDELITY & PLATE 
GLASS INSURANCE CoMPANY, a 
New Jersey corporation, 

Defendant. 

STATE OF 
COUNTY OF 

Action at 
Law. 
AffidG1Vit. 

HARLAN SHORT, of full age, being duly sworn ac-
cording to law, on his oath deposes and says 
that on the 25th day of February, 1924, and for 
some time prior thereto, and until the fifth day 
of January, 1925, he was employed by Com-
mercial Casualty Insurance Company, at its home 
office in the City of Newark, Essex County, New 
Jersey, that he was the person who during his 
employment by said company, had charge of ~b-
taining re1insurance contracts for the Oommerc1al 
Casualty Insurance Company and passed upon 
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reinsurance contracts offered to Commercial 
Casualty Insurance Company. 

That within a week prior to February 25, 1924, 
one W. J. Zwinggi, who represented himself to 
'be and whom this deponent knew to be, the 
manager of the Pittsburgh Branch office of the 
Southern Sure1iy Oomp,any, came to the office of 
the Commercial Casualty Insurance Company in 
Newark and there and in the City of New York 
negotiated with thi deponent, on behalf of Com-
mercial Casualty Insurance Company for the 
purpose of obtaining Commercial Casualty In-
surance Company's reinsurance contract to 
Southern Surety Oompany on a certain bond in 
the sum of $1,100,000 given by Carnegie• Trust 
Company as principal, with Southern Surety 
Company, as urety, with the County of Alle-
gheny, in the Commonwealth of Pennsylvania 
securing the County for the deposit of County 
funds in said Carnegie Trust Company. 

That Zwinggi represented to this deponent in 
his effort to place said reinsurance contract that 
Carnegie Trust Company was solvent and in 
sound financial condition and that in addition to 
the security afforded by the solvency and sound 
financial condition of Carnegie Trust Company, 
Southern Surety Company, had as indem.nity for 
the giving of said $1,100,000 bond, the indemnity 
agreement or contract of one Bell, ·who a,ccord-
ing to the statements and representations of said 
Zwinggi was at that time prcsid()nt of Carnegie 
Trust Company, and a man of large financial 
means and worth considerably more than H1e 
penal sum of the bond; that the indemnity af-
forded by said Bell would inure to the benefit 
of any reinsurer of Southern Surety Com1)any. 

T,ha t Zwinggi did not disclose to this de-
ponent that the $1,100,000 bond in question ,vas a 
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renewal of a pre-existing bond to thei County of 
Allegheny by Carnegie Trust Company on which 
Southern Surety Company was surety, but on 
the contrary led this deponent to believe that it 
was an original bond and that said Zvtinggi did 
not disclose to this deponent that one or more 
Surety Companies, who had reinsured the orig-
inal bond refused to rein ure the rene'\val or 
bond in question. 

That this deponent was influenced in the mak-
ing of said contract of reinsurance by Com-
mercial Casualty Insurance Company by the 
statements made to him by said Zwinggi and that 
said Zwinggi knew that he would be so influenced 
and made them for that purpose and that the 
failure of said Zwinggi to disclose to this depo-
nent that said bond was not an original bond, but 

20 was on the contrary, a renewal bond, and that one 
or more of the reinsurers on the original bond 
ha<l refused to rein ure the renewal bond de-
prived this de1 onent, on behalf of Commercial 
Casualty Insurance Company of the opportunity 
oC investigating and ftnding out why the Surety 
Companies f onnerly 1·einsuri11g were refusing to 
continue their reinsurance on the renewal bond. 

30 

40 

That Zwinggi in the course of his negotiations 
with this deponent at the time: aforesaid, asked 
this deponent if he knew of any other com-
panies writing reinsurance in this district, where-
upon this deponent mentioned New Jersey Fi-
delity & Plate Glas·s Insurance Company, and 
said Zwinggi requested this deponent to com-
municate with the New J erse:y Fidelity & Plate 
Glass Insurance Company for the purpose of 
having said company parti,cipate in the reinsur-
ance on said $1,100,000 bond, and requested this 
deponent to communicate to said N e:w Jersey 
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Fidelity & Plate Glass Insurance Company, the 
representations and statements made by him, 
Zwinggi, to this deponent. That this deponent 
thereupon did communicate with one, Vreeland, 
1vho was and i employed by the ew Jersey 
Fidelity & Plate Glass Insurance Co. in the same 
capacity as was this de,ponent with the Com-
mercial Casualty Insurance Company, and trans-
mitted to him all his information and the state-
ments made to him by said Zwinggi r.e·specting 
said bond and the financial standing of Carne,gie 
Trust Company and Bell and respecting the In-
demnity ao-reement of Bell and requesting said 
Vreeland to communicate to said Zwinggi whether 
or not, it, the said ew Jersey Fidelity & Plate 
Glass Insurance Company, desired to take, any of 
the reinsurance on said bond. 

That the said Zwinggi further stated to the 
said deponent that on principal of $1,100,000 
the penalty of the bond of Can1egie Trust Com-
pany to the said County of Allegheny that the 
said Southern Surety Company would carry 
$150,000 that it was relying on this statement 
that the said Commercial Casulty Insuran~e 
Company consented to carry a portion of this 
risk, namely, the amount of. $50,000.00. 

I-I.ARLA SHORT. 
S·worn and subscribed to before me 

a .i. otary Public in and for the 
County of Dade, State of Florida, 
this 23rd day of November, A. D. 
1925. Ellen 0. Anderson a Notary 
PUJblic of the County of Dade in 
the State of Florida State of 
Florida at large. Commission ex-
pires 2/7 /27. County Clerk's 
certificate attached. 

10 

20 

40 



10 

20 

30 

40 

Exhibit -Proposed Supplemental Answer. 

TEW JERSEY SUPREn[E COURT. 

ESSEX COUNTY. 

SOUTHERN SURETY COMI A,._:ry OF 

DEs 1IoINES, Iow A, 
Plaintiff, 

'L'S. 

TE JERSEY FIDELITY & p LA TE 

GLASS l.i: suRANCE CoMPANY, a 

New Jersey corporation, 
Defendant. 

Action 
at Law. 

Supplemental 
Answer. 

The defendant, New Jersey Fidelity & Plate 
Glass Insurance Company, by way of supple-
mental answer to the plaintiff's complaint, shows 
as affirmative defenses: 

1. That on or before the 37th day of Febru-
arr, 1924, the date when the contract sued on 
and annexed to plaintiff's complaint was made 
by defendant, one '\V. J. Zwinggi, was employed 
as the manager of the Pittsburgh Branch office 
of Southern Surety Company, that the authority 
of said Zwinggi was general and included au-
thority to negotiate on behalf of said Southern 
Surety Company for reinsurance contracts with 
other Surety Companies. 

2. That in11nediaicly prior to the writing of 
defendant's contract, said ,V. J. Zwinggi, at the 
instance of and with the knowledge and assent 
of said Southern Surety Company came to 
r ewark and requested one Short, depository 

underwriter for the Comrncrcial Casualty Insur-
ance Company, of Newark, . J., to procure 
from this defendant the reinsurance contract 
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sued upon. That at the tin1e of said request 
said ZwingO'i represented to said Short, to be 
communicated to this defendant, and which was 
communicated by said hort to this defendant, 
that the Carnegie Trust Company of Pittsburgh, 
P ennsylvania, principal on the bond which this 
defendant ·was asked to reinsure was in a sound 
financial condition. That said Zwinggi also rep-
resented to said Short to he communicated to 
this defendant, and which was so communicated 
by said Short, that f-;outhern Surety Co1npany 
was indemnified in the writing of the bond re-. ' insurance for which was sought of this defend-
ant, by the indemnity contract of one Bell, 
President of said Carnegie Trust Company, and 
that said indernnity V1'ould inure to the benefit 
of this defendant, if defendant would enter into 
the reinsurance contract requested by South-
ern Surety Company. That said plaintiff, by 
said Zwinggi, represented to said Short to be 
c01nmunicated to this defendant, and which was 
so comrnunicated, that said Bell was a person 
of great wealth. 

3. That the repre entations as to the :financial 
~ondition of Carnegie Trrn,t Company, as to 
indemnity held by Southern Surety Company 
for the benefit of reinsurers and as to the value 
of such indeinnity, were, by said Zwinggi, n1ade 
with the knowledge, assent and acquiescence, and 
at the instance of the plnintiff and in order to 
induce this defendant to nrnke its reinsurance 
contract. 

4. That such representations were false and 
were known to be false by said plaintiff at the 
tin1e they were n1ade, a1{cl plaintiff knew that 
they ·would be and were relied upon by said de-
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fendant, and they ·were so relied upon by this 
defendant in the makino- of its reinsurance con-
tract. 

5. That the bond, for which reinsurance was 
requested by the plaintiff of this defendant, was 
not an original bond, but was in fact, a renewal 

10 of a bond previously existing made by plaintiff 
to the Carnegie Trust Co1npany in a like or sub-
stantially similar amount upon which original 
bond the plaintiff had reinsurance agreements 
from various surety con1panjes. 

6. That at the time of the negotiations by 
said plaintiff with this defendant for the re-
insurance contract sued upon plaintiff knew that 
one or more of the companies formerly rein-
suring plaintiff upon the original bond had re-

2 0 fused to continue reinsurance upon the renewal 
of said bond, and further knew that the reason 
for such refusal was based upon information 
indicating the insecure financial condition of 
Carnegie Trust Company, and the careless, un-
businesslike, unlawful and illegal methods pur-
sued by Carnegie Trust Co1npany in the con-
tluct of its banking business. 

7. That upon applying to this defendant for 
3 0 said reinsurance, it became and was the duty of 

plaintiff to disclose to this defendant that said 
reinsurance was upon a renewal and not an 
original bond, and it becan1e and was the duty 
of the plaintiff to disclose to this defendant the 
knowledge plaintiff possessed of the refusal of 
prior reinsurers to continue on this risk; that 
had it done so this defendant would have had 
an opportunity to investigate and decide whether 
or not to make the reinsurance requested by 

~O plaintiff, and that its failure to tlo so consti-
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tuted a fraud upon thi defendant, in that it 
deprived this defendant of n1aking such inquiry 
and investigation as would have put it in pos-
session of the fact', and further deprived this 
defendant of the exercise of its judgment upon 
such facts as would have been disclosed by such 
inquiry and investigation. 

8. That by reason of said concealment, this 
defendant was cau ed to make a contract which 
it would not have made had 1it been in possession 
of the facts, and that the misrepresentations 
above enumerated and the failure to disclose 
above mentioned, constituted a fraud upon this 
defendant, by reason of which its contract of re-
insurance was void as of its inception, as against 
the plaintiff. 

That for the reasons above stated, the plain-
tiff's complaint should be hence dismissed. 

(Sgd) HE R T G. PILCH, 
Attorney for Defendant. 
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ORDER TO SHOW CAUSE. 

Filed ovcmber 8, 1926. 

I CHA CERY OF 1 EW JERSEY. 

10 Between 

20 

30 

COMMERCIAL CASUALTY INsrR-
ANCE CoMPANY and rEw 
JERSEY FIDELITY AND PLATE 
GLASS I ""SURA CE COMPANY, 

Complainants, 

and 

SOUTHERN SURETY COMPANY 
oF DEs Mo INES, Iow A, 

Defendant. 

On Bill, &c. 

Order to 
Show Cause. 

Upon reading and filing the duly verified bill 
of romplaint in the above-entitled cause, and 
upon good cause shown, it is now, on this 3th 
day of r ovember, 1926, on motion of 1IcCarter 
& English and Henry G. Pilch, solicitors of the 
respective con1plainants, 0RDRRED that the de-
fendant, Southern Surety Company of Des 
Moines, Iowa, show cause before the Court on 
Tuesday, the 16th day of ovember, at 11 o'clock 
in the forenoon, at the Chancery Chambers, in 
the City of ewark, why an injunction should 
not issue against it as prayed for in the bill of 
complaint, and in the 1neanbme, and until other-
wise directed, 

A D IT Is FL'R.THER ORDERED that a true copy 
of this order, together with a true copy of the 
bill of complaint herein and of the exhibits and 

40 
affidavits thereto annexed, which copies need not 
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be certified, be within three days from the date 
hereof served upon the defendant or upon 
M~ssrs. Lum, Tamblyn & Colyer, attorneys of 
said Southern Surety Company of Des Moines 
Iowa, in the said suits at law. ' 

Respectfully advised, 

JOHN H. BACKES, 
V.-C. 

E. R. ,V ALKER, 
C. 10 
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ORDER FOR RESTRAINT. 
Flled ovember 9, 1926. 

I CHA CERY OF E"\V JERSEY. 

10 Between 

20 

30 

COMMERCIAL CASUALTY INSUR-
ANCE COMPANY and EW 

,JERSEY FIDELITY AND PLATE 
GLASS INSURANCE COMPANY, 

Oornplainamts, 

and 

SOUTHERN SURETY COMPANY 
OF DEs MoI ES, Iow A, 

Defendant. 

On Bill, &c. 

Order for 
Restraint. 

An order having :been heretofore made in this 
cause requiring the defendant to show cause on 
the 16th day of November, 1926, why an injunc-
tion should not issue against it as prayed for in 
the bill of complaint, which order to show cause 
contained no ad interim restraint, and the Court 
being of opinion that the complainants are en-
titled to the ad interim restraint hereinafter or-
dered, 

It is, on this 9th day of November, 1926, on 
motion of McCarter & English, solicitors of the 
complainants, ORDERED that until the return day 
of said order to show cause, Southern Surety 
Company of Des Moines, Iowa, the defendant 
herein, its officers, agents and attorneys, be and 
they hereby are restrained from taking any 
further proceeding in the actions commenced by 

40 it and now pending in the New Jersey Supreme 
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Court against the complainants herein to recover 
the amounts claimed to be due on the contracts 
of reinsurance referred to in the bill of com-
plaint herein. 

Respectfully advised, 

JORN II. BACKE ' 
V.-0. 

]~. R. W ALI(ER, 
0. 
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DEFENDANT'S ANSWERING AFFIDAVITS. 

Filed N ove1nber 23, 1926. 

I THE COURT OF CHA CERY 
OF E"\V JERSEY. 

l O Between 

2 0 

COMMERCIAL CASUALTY I UR-

ANCE COMPANY and JEw 

JERSEY FIDELITY AND PLATE 

GLASS INSURANCE COMPANY, 

Complainarnts, 

and 

SOUTHERN SURETY COMPANY 

OF DEs MoINES, IowA, 
Defendant. 

Affidavit. 

COMMONWEALTH OF PEN~SYLVANIA, } 

C A ss. 
OUNTY OF LLEGHENY. 

Personally appeared before n1e, a otary Pub-
lic in and for the said County and State, vV. J. 
Zwinggi, the affiant, who, being duly sworn ar-
cording to law, deposes and says: 

3 0 That he is and for many years has been a resi-
dent of the City of Pittsburgh in Allegheny 
County, Pennsylvania, and is and has for more 
than four years last past been District Manager 
of the Southern Surety Company of Des Moines, 
Iowa, for the western portion of the State of 
Pennsylvania, including the County of Alle-
gheny and the City of Pittsburgh in said State. 
That in the fore part of the month of February, 
1924, affiant received from the Carnegie Trust 

40 Company, Carnegie, Penna., an application to 
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the Southern iurety Co1npany requesting the 
Southern Surety Co1npany to becon1e Surety 
upon a Depository Bond to be executed by the 
Carnegie Trust Company in favor of the County 
of Allegheny in thP State of Pennsylvania, in 
the penal sum of $1,400,000.00, to secure deposits 
made by the County of Allegheny in the said 
Carnegie '~l1rn t Con1pany. That a copy of saicl 
application is attached to this afficlavit n1arkec1 
Exhibit "A" and made a part hereof. 

That accompc nying sairl application was a 
general contract of indemnity executed by John 
A. Bell, the president of the Carnegie Trust Com-
pany, indemnifying the Southern Surety Com-
pany against lo s by reason of becoming Snrcty 
upon any depository bond of the Carnegie Trust 
Company, including the proposed depository bond 
herein before ref erred to. That a copy of said 
general contract of indemnity is attached hereto 
and made a part hereof, and marked Exhibit 
"A-1." 

That upon receiving said appli1cation for said 
depository bond affiant procured from the com-
mercial agency at Pittsburgh of the R. G. Dun 
Company a report with respect to the financial 
standing of the said John A. Bell. That a copy 
of said report is attached to this affidavit and 
marked Exhibit "B" and made a part hereof. 

T'hat at or about tl1e same time affiant obtained 
from the D. P. Jones :Herran tile Agency of 
Piittsburgh, Pa., a report of the financial stand-
ing of the• said John A. Bell. 'rhat a copy of 
said report is attached to this affidavit marked 
Exhibit "C" and made a part lrnreof. 

That at or aibout t-he same time affiant pro-
cured the latest edition of a book publisl1ed by 
Bankers Service Corporation of Pennsylvania 
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and entitled "Directory of Directors and Trade 
Index of the Pittsburgh District'' and from said 
book ,compiled a list of the banks and trust com-
panies in Pittsburgh and vicinity with which 
John A. Bell had official connection, and of other 
corporations in Pitt burgh and vicinity vYith 
which said J ·ohn A. Bell had official connection. 
That affiant included in said compilation a tate-
ment of the capital and urplu of each of said 
hanks and trust companies, which information 
be o•btained from a book published by Rand 1:c-
N ally and entitled ''Bankers Directory and The 
Bankers Register.'' That affiant included in 
said compilation the ratings of the corporations 
( other than banks and trust companies) with 
which J ·ohn A. Bell was officially connec.ted, 
which ratings he obtained from the current 
volume of ratings published by R. G. Dun & Com-
pany. That he also included in said compilation 
the public institutions with which John A. Bell 
·was connected so far as he knew of them. rrhat 
a copy of said compilation is a Ltached to this 
affidavit marked Exhibit '' D'' and made a part 
hereof. 

That at about the same time affiant procured 
the last published state·ment of the Carnegie 
Trust Company showing its assets and liabilities. 
That a copy of said published statement is at-
tached hereto marked Exhibit '' E'' and made a 
part hereof. 

That it is and was in the year 1924 the com-
mon and ordinary practice among surety com-
panies to not assume a liability upon depository 
bond or bonds for any one principal in excess 
of 10% of the capital stock and surplus of the 
surety company, or if a greater risk is proposed 
then to reinsure the sam.e with otber surety com.:-
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panies to ·uch an extent a that the urety upon 
the depository bond shall after deducting the 
amount of reinsurance retain a sum not in excess 
of approximately 10% of its capital stock and 
surplus. That in Fe·bruary, 1924, the capital 
stock and surplus of the Southern Surety Com-
pany was approximately $1,600,000.00. 

That by rea on of the amount of the penalty 
upon the proposed depo itory bond the affiant on 
behalf of the Southern Surety Company under-
took to procure from other surety companies re-
insurance so as to bring itself substantially within 
the custom as a hove outlined, and for this pur-
pose affiant on or about the 14th day of Fe'b-
ruary, 1924, visited the City of New York. 

That affiant is and has been for some years 
prior to February, 1924, well acquainted with one 
II. H. Campbell, a resident of Pittsburgh or 
vicinity, who was in February, 1924, doing an 
insurance business in. the City of Pittsburgh 
under the name of the Hagey H. Campbell Com-
pany. That in Feibruary, 1924, as this affiant 
was informed and believes, the said H. H. Camp-
bell or Hagey II. Campb 11 Company, of which 
the said H. H. Campbell was president, was 
the general agent of the defendant the Com-
mercial Casualty In urance Company in the City 
of Pittsburgh. 

That while affiant was in the City of ew York 
as aforesaid, and on the 14th or 15th day o.f 
February, 1924, affiant meL on the streets of said 
City the said H. H. Campbell, and upon the sai<l 
H. H. Campbell inquiring of the affiani the busi-
ness which brought him to the said City of New 
York, affiant replied in sub tance, that he was 
there for the purpose of securing reinsurance 
upon a large depository bond which the Southern 

10 
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Surety Company had been requested to execute 
as Surety for the Carnegie Trust Company of 
Carnegie, Pa., in favor of Allegheny County, 
upon whi h risk he had the personal indemnity 
of John A. Bell whereupon the said Campbell 
suggested that he the said Campbell be per-

10 mitted to submit said reinsuran~e to the de-
fendant the Commercial Casualty Insurance om-
pany ,of which he the aid Campbell was agent, 
to which affiant acquiesced, and the affiant then 
and the·re delivered to the said Campbell a copy 
of Exhibits "A" to "E," both inclusive, hereto 
attached, and an appointment was then made for 
affiant to meet the said Campbell at the Waldorf 
Astoria Hotel on the same evening. 

20 

30 

40 

That in the evening of the same day he met 
the said Campbell at the said hotel. That said 
Campbell was accompanied by a person whom the 
said Campbell introduc,.ed to affiant as Harlan 
Short, and as the persqn in charge of under-
writing depository honds by the Commercial 
Casualty Insurance, Company. rrhat in connec.--
tion with said introduction said Campbell said to 
affiant that lYir. Short would tell him ,vhai had 
been concluded with reference to said reinsur-
ance, and thereupon 11r. hort stated that his 
company, the Commercial Casualty Insurance 
Company, ·would be glad to accecpt a rein urance 
liability of $50,000.00 upon said depository bond. 
Whereupon affiant thanked him and remarked 
that he, affiant, thought it was a goo<l risk. That 
thereupon the said Short said to affiant in sub-
stance, that there was a new company writing de-
pository bonds in the City of ewark, in the 
State of ew Jersey, known as the ew J1ersey 
Fidelity & Plate Glass Insurance Company, which 
company he thought would be glad to aooept 
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some reinsurance upon the propo ed depository 
bond and suggested that if affiant was willing 
that he, the said Short, would present the matter 
to said N w J er ey Fidelity & Plate Glas In-
surance ompany. Thereupon the affiant gave 
t~ _the said hort an additional copy of Ex-
hibits "A" to "E," both inclusive, attached 
~iereto, to be u ed by the said Short in present- lO 
ing the matter to the said New Jersey Fidelity & 
Plate Gla s Insurance Company. 

Tha~ at no timr <lid affiant make any repre-
i:;entat:on to the said Short with respect to the 
financial standing of John A. Bell of the Carnegie 
Trust Company other than the representations 
contained in the document. delivered to him and 
hereinbefore referr1ed to, and the single remark 
that he, affiant, thought the risk a good one, which 
was made after the said Short had stated that 20 

his company would a0cept reinsurance in the 
sum of $50,000.00. However, the affiant !believed 
at the time that the said Carnegie Trust Com-
pany was solv.ent and well managed and that 
J h . ' 0 n A. Bell was a man of high character and 
had a net worth of ten or twelve million dollars 
a_nd that said belief was ,based upon the investiga~ 
hon ~e had made with respect to said subject and 
the high standing whi·ch Ir. Bell had in the City 30 
~

1
f Pittsburgh, both financially and personally. 
hat affiant at the time was thirty-four years of 

age, was born in Pittsburgh and had lived tihere 
all hi life, and during aH hi mature years had 
kno·wn of the high standing of the said BeU in 
said City. 

.Affiant further states that he has read what 
~urports to be a co,py of an affidavit of one, "\V. 
Clyde Grubbs, a lawyer practicin()' in the City 
of Pitt burgh, and ·with respect the:eto says th~t 40 
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he was present in the office of the said Grubb on 
or about May 14, 1925, at a conference at which 
wer,e, present l\fr. Grublbs, fr. 1. H. Cohen, Mr. 
l\forris G. Levy and affiant. That said con-
ference was herd with the said Grubbs as the at-
torney for the Southern Surety Oompany as well 

10 as the attorney for the rein urers, and at aid 
conference the que-stion of liability arose and was 
discussed. That no inducements of any kind wer1e· 
made to the said Grubbs to procure from him 
any admission or opinion whatever. That at 
said conference the question of whether l\fr. 
Grubbs should continue to represent the Southern 
Surety Company arose, and Mr. Grubibs stated he 
wanted to consult Mr. Freeman about it and 
thereupon left the office. That later the said 

20 
Grubbs returned to his office where affiant had 
remained. That neither at said time or at any 
other time did Mr. Grubbs say to affiant that he 
could no longer represent the Southern Surety 
Company or take any action in its behalf. On 
the contrary he advised the affiant in substance 
that there was no reason ·why he could not 
continue to re,present the Southern Surety Com-
pany and the reinsurors. That tlhereafter and 
prior to the 27th day of June, 1925, at which 

30 time the 1said Grubbs ceased to represent the 
Southern Surety Company in said matter, affiant 
on different oc'casions as representing the South-
ern Surety Company consulted with the said 
Grubbs as attorney for the Southern Surety 
Oompany with respeot to the liability of the 
Southern Surety ·Company upon the said bond. 

W. J. ZWI GGI. 

40 
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Sworn to and swbscribed befor,e· me 
a Notary Public, in and for the 
County of Allegheny, and the 
Commonwealth of Penn ylvania, 
this 12th day of ovember, 1926. 

C. M. JoH 
(SEAL) 

so' 
otary Pu1blic. 

Exhibit A. 

SOUTIIER SURETY CO1\1P ANY 
IIon1e Office-Des 1'.1oines, Io. 

APPLICATIO~ FOR D EP OSITORY B OND 

Southern Surety Company: 

Application is hereby n1ade by the undersigned 
for a bond, the amount and tenor of which are 
herein set forth. 

1. Name of Bank or Trust Company. ( Give 
correct corporate title.) Carnegie Trust Co. 

2. ,Vhen incorporated 1901 In what State 
Penna 

3. If private Bank give name of firm and when 
established 

4. Principal Office Carnegie Pa 
5. An1ount of Bond $1,400,000 
6. Amount of deposit to be covered $1,400,000 

( varies at times) 
7. To whom given County of Allegheny 
8. To cover ·what funds County funds 
9. "\Vhat interest , if any, will you pay on this 

deposit 4.05% 
10. Date bond is to begin 1/ 7 / 24 Date to ter-

minate 1st Monday of Jany 1928. 
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11. Is stockholders' liability double or single ~ 
double 

12. The followino- is a true statement bowing 
exact financial condition of the institution 
applying for this bond at the close of busi-
ness on the 9 day of ~.,ebruary, 1924, and 
attached hereto is a copy of the last puh-
lished financial statement of such institution. 
Capital authorized, $:225,000 Subscribed, 
$225,000 Paid in, $225,000 

ASSETS 

Total loans and discounts ( see ques-
tion 13) ......................... 3419023.64 

Overdrafts-secured .... $ 213.20 
Unsecured ........ $ 213.20 

U. S. Bonds to secure circulation .. . 
U. S. Bonds to secure deposits ..... . 
U. S. Bonds on hand. . . . . . . . . . . . . . . 41400.00 
Other Bonds and stocks, $818416.22 

Mortgages, $333536.67 1151952.89 
Real Estate ............ $ 57383.43 
.B1 urniture and Fixtures, $ 7780.58 
Interest paid ........ . ............ . 
Current expenses and taxe.s paid ... . 

65164.01 
528.32 

4775.03 
3 0 Due from Nati anal Banks.422365.44 

Due from approved Re-
serve Agents other than 
National Banks ....... :2179G3.05 

Due from other Banks and 
Bankers . . . . . . . . . . . . . . 66. 70 

Cash in office ............ ---
Checks and other Cash 

Iteins ................. 116587 .36 
U. S. Certificates of De-

40 posit ............ • • • • · · ----
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Redemption Fund ·with U. 
S. Treasurer .......... ----

Due from U. . Trea urer ---
Total Cash Re crve . . . . . . . . . . . . . . 756982.55 

Total A.s et ................... 5440039.64 

LT ABILITIES 

Capital Stock divided into 2250 Shares 
of $100.00 each ................. . 

Surplus, $ ...... Profits, $ 66078.53 
n· 'd · 1v1 end, npa1d ................ . 

225000.00 
466078.53 

696.00 
Bank Jotes out tanding-Kational .. ----
Bank Notes Outstanding-State .... ----
Notes and Bills Re-discounted ....... ----
Bills Payable, including Certificates of 

Deposit for l\Ionev Borra-wed ..... -------
Due National Banks,.,State 

and Private Banks. . . . 14170.18 
Certificates of Depo, it, 

(not for money bor-
rowed) . . . . . . . . . . . . . . 83040.40 

United States Deposit .. 
County Deposits ........ 1405491.76 
All other Public Depo it 60632.88 
Rtate Deposits ......... 157419.93 
Savings Deposits ....... 1783991.13 
Individual Deposits .... 1215167.77 4719914.05 
Treas. & cert. checks. . . . . . . . . . . . . . . . 5890.13 
Int. and Disc. . . . . . . . . . . . . . . . . . . . . . . 22182.60 
Safe dep. box rent. . . . . . . . . . . . . . . . . . 278.33 

Total deposits .................. ----
Total Liabilities .................. 5440039.64 

New Jersey State Ub 
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13. Give amount of loans and discounts made 
as follo,vs: 

To Directors . . . . . . . . . . . . . . . . . . . . . . . 135398.58 
rro Officers, not Directors. . . . . . . . . . . 200.00 
On one-name Paper . . . . . . . . . . . . . . . . 952593.82 
On two-na1ne Paper as of 12/31 /23 .. 12 1455.30 
On Real }~state . . . . . . . . . . . . . . . . . . . 373767.32 
The Manufacturing Corporation 
On Growing Crops ................ --~--
On Cotton ........................ ----~ 
On other Securities ................ 1031121.67 

14. Give full names, addresses, and stock owned by officers. 
Officers Names Addresses 

President Jno. A. Bell Carnegie Pa 
Vice-President 
2nd Vice-President 
Cashier or Treasurer 
Asst. Cash. or Asst. Treas. 

Jno. A. Bell, Jr. 

Jos. H. Walker 
Frank D. McCully 

" " 

" " 
" " 

No. Shares 
589 

5 

10 
none 

15. What depository bonds other than that herein applied for have you in force at the 
present time? 

School Dist.-Robinson Twp. Pa. 
" " " .. " " 

State of Penna. 
" " 

County of Alle. Pa. 
State of Penna. 
Alle. Co. Pension Board 
Alle. Co. Home 

" " .. " 

Sinking Fund #2 
Bldg. Fund 
Sinking Fund # 3 
State Funds 

" " 
County funds 
State funds 
Pension funds 
Poor funds 

All other clerks (six) each bonded in Nat'l for $5,000.00 

17. What burglary insurance do you carry? 

$ 4,000 
125,000 
10,000 
50,000 
50,000 

200,000 
50,000 
23,000 

125,000 

7-12-14 
" 
" 

2-19-24 
2- 4-24 
2-10-24 

12-31-24 
8-20-24 

Amount Date of Expiration 
$100,000.00 4-30-25 
100,000.00 1-16-26 

Name of Company 
American Surety 
Traverlers 

18. Give name of correspondents. 
Names 

Colonial Tr. Co. 
Columbia Nt'l Bank 
Chase Nat'l 

Addresses 
Pgh. Pa. 

" " 
N. Y. City 

Nat'l 
" 
" ., 

" 
Am. Surety 
Southern 
Southern 
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19. 

20. 

21. 

22. 

23. 

24. 

13. 

"\Vhen was the last examination n1ade by 
the ational or State Examiner1 2/13/23 
By whom are the loans of the Bank or Trust 
Company directly authorized~ Board of 
directors 
How long has the bank been paying divi-
dend 1 6/30/02 At what rate In 1923 paid 
22% 
1Vhat rate of interest is paid on check ac-
counts~ 270 Certificates of deposit1 4% 
Savings accounts 4% 
(a) State what asset 
have been pledged a 
deposits Jone 

of the bank, if any, 
security for public 

(h) "\Vhat assets have been pledged for 
n10ney borrowed, or to secure deposits in 
other banks one 
Does the charter of your bank empower you 
to execute bonds or insurance policies of 
any kind whatsoever? No 

Give amount of loans and discounts made 
as follow : 

To Directors . . . . . . . . . . . . . . . . . . . . . . . 155398.58 
To Officers, not Directors. . . . . . . . . . . 200.00 
On one-name Paper ............ ·.. . . 952593.82 
On two-nan1e Paper as of 12/31/23 .. 1281455.30 
On Real Estate . . . . . . . . . . . . . . . . . . . 373767.32 
The Manufacturing Corporation .... -----
On Growing Crops ............... . 
On Cotton ........................ -----
On other Securities ................ 1031121.67 

10 
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14. Give full names, addresses, and stock owned by officers. 
Officers Names Addresses 

President Jno. A. Bell Carnegie Pa 
Vice-President Jno. A. Bell, Jr. " 
2nd Vice-President 
Cashier or Treasurer Jos. H. Walker " " 
Asst. Cash. or Asst. Treas. Frank D. McCully " " 

No. Shares 
589 

5 

10 
none 

15. What depository bonds other than that herein applied for have you in force at the 
present time? 

To Whom Given Funds Covered 
Date of 

Amount Expiration Bonding Company 

16. What officers and employes are bonded? Date of 
Name Position Amount Expiration Bonding Company 

Joseph H. Walker Treas. 10000 1-1-24 Nat'l 
Frank D. McCully Asst. Treas. 10000 " 

All other clerks (six) each bonded in Nat'l for $5,000.00 

17. What burglary insurance do you carry? 
Amount Date of Expiration 

$100,000.00 4-30-25 
100,000.00 1-16-26 

18. Give name of correspondents. 
Names 

Colonial Tr. Co. 
Columbia Nt'l Bank 
Chase Nat'l 

Name of Company 
American Surety 
Traverlers 

Addresses 
Pgh. Pa. 

" " 
N. Y. City 

19. When was the last examination made by 
the National or State Examiner1 2/13/23 

20. By whom are the loans of the Bank or Trust 
Co1npany directly authorized 1 Board of 
directors 

21. How long has the bank been paying divi-
dends 1 6/30/02 At what rate In 1923 paid 
22% 

22. ,vhat rate of interest is paid on check ac-
counts 1 2% Certificates of deposit~ 4o/o 
Savings accounts 4% 

23. (a) State what assets of the bank, jf any, 
have been pledged as security for public 
tlqJosits None 
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24. 

1. 

2. 

(b) 1\ hat assets have been pledged for 
money borrowed, or to secure deposits in 
other banks r one 
Does the charter of your bank empower you 
to execute bonds or insurance policies of 
any kind \vhatsoever? o 

The undersigned, hereinafter called the De-
pository, hereby affirms that the declara-
tions made and answers given herein are the 
truth, without re ervation, and are n1ade 
for the purpose of inducing the Southern 
Surety Company to become surety or co-
surety, or both, on a certain bond or 
bonds herein applied for, and hereby ap-
points said Southern Surety Company 
agent for the procure1nent of such surety 
and co-surety. The Depository in consid-
eration of said Southern urety Company, 
or any Company or Companies, co-part-
nership or individual, which it may procure 
~n substitution, or as co-surety, jointly with 
it (all hereinafter called the Surety), ex-
ecuting or consenting to execute the bond 
herein applied for, hereby represents, cove-
,nants and· agrees with the Surety, its suc-
cessors and assigns as follovYS: 
The Depository will in1mediately pay to the 
Surety at its offices in the City of Des 
Moines, Iowa, $7000.00, premiun1, and 
$7000.00, pre1niun1 annually thereafter in 
advance until there is served upon the 
Surety at its Office in the City of Des 
Moines, Iowa, evidence satisfactory to the 
Surety of its discharge fro111 such bond and 
all liability thereunder. 
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3. 

4. 

D. 

That the Depository will, at all times, in-
demnify and keep in<lemnified the Surety, 
and save it harmless from and against all 
claims, demands, liabilities, costs, charges 
and expenses, of every kind and nature 
which it shall at any time sustain or incur 
and as well from and against all orders, 
judgments, and adjudications whatever by 
reason or in consequence of having exe-
cuted said Bond, and will pay over, r eim-
burse and make good to the Surety, its suc-
cessors and assigns, all sums and amounts 
of n10ney to meet every claim, demand, lia-
bility, cost, charge, expen e, suit , judgm ent 
or adjudication against it by reason of the 
execution of the Bond applied for, and be-
fore the Surety shall be required to pay 
thereunder. 
That the Depository will immediately notify 
the Surety at its officf's in the City of Des 
Moines, Iowa, of the making of any de-
mand or the giving of any notice or com-
mencement of any suit or proceeding or the 
fixing of any liability which the Surety may 
be called upon to discharge, by reason of 
the execution of said Bond. 
That the Depository ·will, on r equest of the 
Surety, procure the Surety's discharge fr01n 
liability under the said Bond, and the 
Surety shall, at its option, have the right 
to use the Depository 's name, and to all the 
rights and privileges of the Depository, and 
at any time shall have the right to be dis-
charged from liability for the further de-
fault of the Depository, and to require the 
Depository to account and give new surety 
or sureties. 
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6. That the voucher s or other evidence of pay-
ment b the urety 111 discharge of any 
liability under said Bond shall be pnma 
f acie evidence again t the Depository of 
the face and amount of the Depository's lia-
bility to the Surety. 

7. That the Surety shall have the r ight to look 
to and r ely upon the property of the De-
pository and its jnco1ne and earnings and 
to f ollow and recover out of the Deposi-
tory 's proper ty now belonging to it, or 
,vhich may hereafter belong to it, and the 
1ncon1e and earnings thereof for anything 
due or to becon1e due the Surety under this 
A 0Teement, the execution of the said Bond 
by the Surety being for the Depository 's 
special benefit and the special benefit and 
protection of the Depo itory 's property, its 
income and earnings. 

8. The Surety shall have the r ight at any time, 
and until its discharge as surety on any and 
all bonds executed in behalf of the Deposi-
tory, to 1nake an examination of the books 
and affairs of the Depository. 

9. That the acceptance of this Agreement, and 
of the Depository's agreement to pay pre-
miums for the execution of said Bond, or 
the acceptance at any t ime by the Surety 
of securities, indemnity, or collateral, shall 
not in any way abridge or limit the right 
of the Surety to be subroga ted to any right 
or reniedy, or lin1H any right or ren1edy 
which the Sur ety might otherwise have, ac-
quire, exer cise, or enforce, and the Surety 
shall have every r ight and ren1edy which an 
individual suretv actino· without con1pensa-b 

tion would have. 
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IN WITNESS WHEREOF, the Depository, by 
authority of its Board of Directors, or Trustees, 
has caused this agreement to be duly signed by 
its President, and Cashier or Secretary, and 
its corporate seal to be hereto affixed this 11 

10 day of Feb. 1924. 

20 

Carnegie Trust Co. 
Na1ne of Bank 

By J no. A. Bell 
President 

Jos. H. Walters 
Cashier or Secretary 

Signed and sealed in the presence of 

STATEME T OF COMPANY'S REPRESENTATIVE 

I, .......................... , Agent of said 
Company, know the officers and management of 
the above bank to be responsible and repre-
sentative men, and recommend the issuance of 
the bond applied for above. I further state that 
replies to the following inquiries are correct to 
the best of my know ledge : 

3 o 1. Does the Bank control or manage any other 

40 

Bank~ 
2. Is the Bank controlled or managed by any 

other Bank1 
3. Is this Bank controlled by interests which 

control other Banks 1 If so give names 
and locations of other Banks 

e t • t I f 

Agent 
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SOUTHER SURETY C01PANY 

IIome Office-Des lVIoines, Iowa 

GENERAL L. DEMNITY 

K OW ALL ME BY THESE PRESE TS: 
"\VHEREAS, Carnegie Trust Company of 

(Full name and address of Principal, 
not the Inden1nitors) 

Carnegie Pa. (hereinafter called the Applicant) 
has requested, or may hereafter request, the 
SOUTHER SURETY COMP ANY, a corpora-
tion organized under the laws of Iowa (herejn-
after called the Company), to make and execute, 
as surety, various and sundry bonds or under-
takings or renewals of bonds heretofore exe-
cuted; and, 

\VHEREAS, the Con1pany 111ay, by n1aking 
and executing such bonds, undertakings or re-
newals, as surety, becon1e liable to pay and may 
pay various and sundry urns or amounts of 
m•oney under said bonds and may be obliged to 
employ counsel and other assistants fro1n time 
to time in its behalf and may be put to expense 
in inquiring into various matters relative to lia-
bility assu1ned under such bonds. 

NOW THEREFORE, in consideration of the 
premises, \Ye, the under igned, hereby covenant 
with the Companv it successors and assigns, 

V ' 

in manner following-that is to say: 
FIRST. That we will at all tin1es indemnify 

and keep indemnified the Company, and hold and 
save it harmless fron1 and against any and all 
demands, liabilities and expenses of whatsoever 
kind or nature, including counsel and attorney's 
fees, ~~hich it may at any tirne sustain or incur 
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by reason of or in consequence of having exe-
cuted such bonds, undertakings or renewals, 
or in connection ·with the enforcement of this 
bond of indemnity, and that we will pay over, 
reimburse and make good to the Company, its 
successors or assigns, all sums and amounts of 
money which the Company or its representatives 
shall pay or cause to be paid or become liable 
to pay, under its obligation upon such instru-
ments, or as charges and expenses of whatso-
ever kind or nature, including counsel and at-
torney's fees, by reason of the execution thereof, 
or in connection therewith, or in connection 
·with the enforcement of this bond of inden1nity, 
such payment to be made to the Company as 
soon as it shall have become lia1Jle therefor, 

2 0 whether it shall have paid out said sum or any 
part thereof or not. 

That in any settlement between us and the 
Company the vouchers or other proper evidence 
showing payment by the Company of any such 
loss, damage or expense shall be prima facie evi-
dence against us of the fact and amount of our 
liability to the Company, provided that such 
payment shall have been made by the Company 

30 in good faith, believing that it was liable therr-
for. 

SECOND. That the covenants contained 
herein shall at all times be operative as continu-
ing guarantees and indemnification to the Com-
pany, its representatives, successors and as-
signs, and until it or they shall have duly re-
leased us, by competent acquittance from all lia-
bility hereunder. 

THIRD. That the Con1pany n1ay at any time 
40 take such steps as it may deein necessary or 

proper to obtain its release from any and all 
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liability under any of the said instruments, and 
to secure and further indemnify itself against 
loss, and all damage and expense which the 
Con1pany may u tain or incur or be put to in 
obtaining such release, or in further securing 
itself against lo s, shall be borne and paid by us. 

FO RTII. That no act of the Company in 
1nodifying, amending·, limiting or extending any 
bonds or undertakings so executed by the Com-
pany shall in any ·way affect our liability here-
under, nor shall we or any of us be released 
from any obligation hereunder by reason thereof; 
and we agree that the Company may alter, 
change, modify, amend, limit or extend any surh 
bonds or undertakings, and 1nay execute re-
newals thereof, or other and new obligations in 
their place or in lieu thereof, and without notice 
to us, notice being expressly waived; and in such 
case, ,ve and each of us hall he liable to the 
Con1pany as fully and to the same extent on 
account of any such altered, changed, modified, 
limited or extended bonds or undertakings, or 
such renewals thereof or other ne-w obligations 
in their place or in lieu thereof, as fully as if 
such other or new instrurnents were described at 
length herein. 

FIFTII. That it shall not be necessary for 
the Co111pany to give us, or any of us, notice of 
any act, fact or infonnatiou con1ing to the notice 
or knowledge of the Con1pany concerning or 
affecting its liability or rights under such in-
struments by it so executed, or any rights or 
liabilities hereunder, notice of any such being 
hereby expressly waived. 

SIXTII. That we will pay, or cause to be 
Paid, pron1ptly as they become due, any and all 
premiums upon the bond or bonds 1nentioned in 
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this agreen1ent or executed in accordance ·with 
the terms thereof. 

SEVE TH. That this agreement shall bind 
not only the undersigned, jointly and severally, 
but also our respective heirs, executors, admin-

10 istrators, successors and assigns, as the case 
may be; and that nothing contained in any other 
instruments of writing hall prejudicially affect 
the efficacy of any of the covenants herein con-
tained. 

20 

30 

40 

IN TESTIMONY WHEREOF, we have here-
unto set our hands and affixed our seals, this 
11th day of February, 1924. 

John A. Bell 
P. 0. Carnegie Pa 

STATE OF PENNA. } 
CouNTY OF ALLEGHENY. ss. 

Before me, a Notary Public in and for the 
County and State above named, on this 11th day 
of February, A. D. 1924, personally appeared 
John A. Bell, to me personally known to be the 
person who executed the above and foregoing 
instrument, and acknowledged to me that he exe-
cuted the same as his free and voluntary act 
and deed for the uses and purposes therein set 
forth. 

"\VILLIAM J. LA1IB, 
Notary Public. 

My commission expires March 7th, 1925. 

NOTE.-This bond should be acknowledged be-
fore a Notary Public and the financial statement 
of each indemnitor taken on Form 555 ( old 
SD55), and attached hereto. 
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R. G. DU MERCA TILE REPORT 

SOUTHER SURETY COMPA Y 
Home Office~De. foines, Ia. 

Bell, John A. Sr. 
Pittsburcrh, Pa., Allegheny Co., 1518 Oliver 

Building, (Sixth Ave. & Smithfield St.) 

Augu. t 2nd, 1923. 

He is about 63 years of age and married, a 
r esident of Carnegie, Pa., where he began his 
business career in a moderate way in connection 
with coal n1ining, etc. Later he becarne active 
in local politics and was Treasuere of Allegheny 
County being named also by the late C. L. Magee 
as one of the trustees of his estate. He has 
extensive busine s intere ts and has been a 
director in the Colonial Trust Company of this 
city, later becoming President of that institution; 
also he is a director in the Vurgettstown Na-
tional Bank, Carnecie Tru t Company, Freehold 
Bank, etc and an offic(:'r in the Carnegie Coal 
Company. 

In addition to the connections mentioned, he 
has been backing his on-in-law in the Interstate 
Pope & Cartlage Con1pa11y, investing all told, 
about $200,000 and he also is financially at the 
back of the Phianna Motors Company of New-
ark, K. J. investing in this direction close to 
$250,000. 

Ile has been a heavy investor in coal lands, 
and real estate in both ,Yashington and Alle-
gheny Counties, Pa. Tn addition to his fonner 
holdings of about 1200 acres of coal in ,Vashing-
ton County lie acquired in ri1ay 1917 about 88G 
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acres of coal and 724 acres of surface in Smith, 
Jefferson and Hanover Townships, Washington 
County, Pa. The consideration in all instances 
was not published, but other deeds indicated the 
purchase price from $100 per acre to $170, per 

10 acre the average being around $150, per acre, 
which would make the total expenditure around 
$1,250,000. Also he is the owner of real estate 
at Carnegie, Pa. a essecl at $55,000 and in 
Allegheny County Pa., the following deeds have 
been recorded. 

20 

30 

Deed dated January 8th, 1917 recorded Finley 
Township 323 acres Harry L. Craig to John A. 
Bell, consideration $45,000. also May 9th, 1917, 
135 acres, Findlay Township, James ]1;. Mc-
cutcheon to John A. Bell, consideration $1, May 
10th, 1917 Moon Township 179 acres Ilenry A. 
Aten to .John A. Bell, consideration $44,800. 
April 23, 1917 251 acres, Moon Township, Arch-
bald J. Marshall and Eln1ira II. 1arshall to 
John A. B~ll ronsidera1ion $1. Real estate 
transfer May 9th, 1917 Findley Township, 187 
acres vVillia1n ,Y. Linton to ,John A. Bell, con-
sideration nominally $1. 

Also he has been investing heavily in ,Vash-
ington County Coal, purcha e all told several 
thousand acres, As of May J 918, 27 tracts were 
ronveyed to him by R. W. Bailey, consideration 
$342,271, and Bell executed a n1ortgage for part 
of the purchases money in the amount of $256,696. 

His coal investments have been considerable, 
including the Burgettstown Coal Company, Ver-
ner Coal & Coal Company, Hermon Creek Coal 
Oompany, Selkald Coal Company, Carnegie Coal 
Company, etc. and on May 1st, 1923, the merger 
became effective of these different interest, 

4o under the style Carnegie Coal Company, which 
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is stated to have a n t capital inYestn1ent of 
$9,000,000 and over and Bell is largely at inter-
est. He is also a half partner in the Glen Coal 
Company, which took over one of the mines of 
the Burgettstown Coal Company. 

His real estate holding include the property 
at Carnegie, Pa. a se ed on the county records 
at $114,250 and in Moon Township assessed at 
$171,370. Also he holds an arreage in Cresson 
Township, adjoining 11oon Town hip, thi prop-
erty being known as the B0ll Farm using as a 
summer ho111 and rai ing fancy blooded cattle 
and other live stock. He is mentioned as a 
n1illionaire, everal times over reported to han-
dle his financial and bu iness affairs in a capable 
manner, regarded with confidence, and reported 
pron1pt in his settlements. 

FIRE RECORD : 

o record of any fire loss. 

A1IP 57]8 

Exhibit C. 

SOUTHER I SURETY COMPA Y 
Home Office- Des 1\![oines, Ia. 

. Q. 

D. P. Jone 

Bell, John 
Wife's Name 
President 

1ercantile Report. 

Antecedents: 

836 Washington Ave. Carnegie 
(Mathilda Foster Bell) 

He is about 65 years of age, his wife pl'iol' i.o 
her marriage was a 1\'.[iss 1athilda Foster, fan1-
ily of grown children who are all n1arried, has 
been a resident of the borough of Carnegie for 
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many years. He is fairly well knuwn in this 
ection and bears an excellent reputation. 

ReS'ource : 
He is president and director of the Colonial 

Trust Co., also pre iclent and director of the 
10 Carnegie Trust Co., of Carnegie also of the 

First National Bank of Carnegie, president and 
director of the Freehold Bank, Grove City, Na-
tional Bank, Burgettstown Coal Co., Burgetts-
town ational Bank, Carnegie Coal Co., and 
Carnegie Dock & Fuel Co. treasurer and trustee 
of the Elizabeth Steel Magee IIospital also vice 
president and director of the Harmon Creek 
Coal Co., director of the Interstate Pipe Co., 
director of the Potter Gas Co., and also of the 

20 Sinclair Oil & Refining Corporation. Ile has 
large coal interests in the Burgettstown district, 
is in receipt of a liberal income and is the owner 
of the residence property which has an assessed 
valuation of $91,000. and is considered one of 
the wealthiest men of thi section. His net 
worth is estimated between $1,000,000.00 to $2,-
000,000.00. 

30 

40 

Trade l1~xperienre: 
I-Retail Grocer: Reports selling to him with-

out limit, he is absolutely re-
liable and worthy of any 
credit he might seek. 

2- Among the other merchants 
he 1s reported an A 1 risk 
for credit. 

3-Dept. Store: Since June 1921 high credit 
$6.23 pays in 60 days. 

4-Dept. Store: Since 191G high rredit $80,-
000 pays 30 days. 

526 Jan. 25, 1924 a. m. 400 
SOUTHERN SECURITY COI\fP ANY. 
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INTERESTS OF JOHN A. BELL, SR. 

MERCANTILE 

Company 
Burgettstown Coal Co. 
Bulger Supply Co. 
Carnegie Coal Co. 
Carnegie Dock & Fuel Co. 
Clement Mere. & Land Co. 
Frauenheim Coal Co. 
Harmon Creek Coal Co. 
Interstate Pipe Co. 
Leonard Oil Delm't Co. 
Salkeld Coal Co. 
Verner Coal & Coke Co. 

Colonial Trust Co. 
Burgettstown Nat. Bank 
Carnegie Trust Co. 
1st National Bank, Carnegie 
Freehold Bank, Pgh. 
Grove City Nat. Bank 

Connection 
Pres-Dir. 
Pres-Dir. 
Pres-Dir. 

Dir. 
Pres-Dir. 

Dir. 
V. Pres-dir. 

Dir. 
Dir. 

PrefyDir. 
Pres-Dir. 

BANKING 

Pres-Dir. 
Pres-Dir. 
Pres-Dir. 
Pres-Dir. 
Pres-Dir. 
Pres-Dir. 

HONORARY 

Dun Rating 
$100,000 to 150,000-1st 

35,000 to 50,000-1st 
Over one million 
200,000 to 300,000-1st 

5,000 to 10,000-2nd 

400,000 to 500,000-lst 
-1st 

200,000 to 500,000-1st 
Over one million 

Capital & Surplus 
$7,000,000. 

300,000. 
700,000. 
300,000. 

1,000,000. 
300,000. 

Allegheny County Workhouse 
Magee Maternity Hospital 

President Board of Directors 
President Board of Directors 
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Exhibit E. 

SOUTHER SECURITY COMP A Y 
Home Office-De ioines, Ia. 

B NI( STATEM:E T. 
10 REPORT of the condition of the Carnegie 

Trust Company, 10 ,vest Main treet, Carnegie, 
Allegheny County, Pennsylvania, at the close of 
business December 31, 1923. 

RESOURCES 
Reserve Fund : 
Cash, Specie and J.: otes. 215,880.35 
Due from approved re-
erve agents . . . . . . . . . . . 490,902.34 

Legal reserve ecuri ties 
2 0 at par . . . . . . . . . . . . . . . . . 24,150.00 750,932.69 

529.82 
1,470.11 

Nickles and cents ................. . 
Checks and cash i terns ............ . 
Due from Banks and Trust Com-
panies excluding reserve . . . . . . . . . . . 153,855.96 
Commercial paper purchased upon 
one name . . . . . . . . . . . . . . . . . . . . . . . . . 952,593.82 
Commercial pa per purchased upon 
two or more names ................ 1,281,455.30 

30 Tjme Loans with Collateral . . . . . . . . 228,231.68 
Call loans with Collateral . . . . . . . . . . 802,889.99 
Loans secured by Bond and Mort-
gages ................. ...... ..... . 
Bonds ........................... . 
Stocks ........................... . 
Mortgages and judgments of record. 
Office building and lot ............. . 
Other Real Estate ................ . 
Furniture and Fixtures ........... . 
Overdrafts ....................... . 

40 

38,691.23 
563,100.00 
266,416.22 
335,076.09 
55,000.00 

2,383.43 
7,780.58 
1,401.61 

5,421,808.53 
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LIABILITIE 

Capital Stock paid in . . . . . . . . . . . . . . 225,000.00 
Surplus Fund . . . . . . . . . . . . . . . . . . . . . 400,000.00 
Undivided Profit , le expenses and 
taxes paid . . . . . . . . . . . . . . . . . . . . . . . . 66,078.53 
Demand Depo its: ( ex-
clusive of trust funds) 
Individual depo it sub-
ject to check .......... 2,626,894.30 
Deposit , Comn1onwealth 
of Pa. . . . . . . . . . . . . . . . . 150,000.00 
Cerbfied checks . . . . . . . . 145.38 
Treas. Checks ........ . 
Time Depo its ( exclusive 
of trust funds) 
Time certificates of de-

2,560.20 2,779,599.88 

posit . . . . . . . . . . . . . . . . . . 83,040.40 
Time saving fund de-
posits ................. 1,844,784.85 1,927,825.25 
Due to Banks and Trust Cos. etc. ex-
cluding reserve ................... . 
Dividends Unpaid .... ............ . 
Other liabjlities not included in above 

14,170.18 
9,091.00 

43.69 

5,421,808.53 

TRU T FU DS 

:.Mortgages . . . . . . . . . . . . . . 53,100.00 
Other investments etc. . . . 18,855.48 
Cash Balance . . . . . . . . . . . 6,866.02 

78,821.50 
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State of Pennsylvania } 
County of Allegheny, ss: 

I, J osepb Walker, Treasurer of the above 
named Company, do solemnly swear the above 
statement is true to the best of my knowledge 

10 and belief. 

20 
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Joseph II. Walker, Treasurer. 

Subscribed and sworn before me this 8th day 
of January 1924. 

(Signed) C. B. Haudenshield. 
My commission expires March 6, 1927. 

Correct-Attest : 

John A. Bell 
George T. Kirkbride Directors. 
C. A. Foster 
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I THE 
COURT OF CHANCERY OF NEW JERSEY. 

Between 

COMMERCIAL CASUALTY I UR-
A CE CoMPANY and EW 
JERSEY FIDELITY & PLATE 
GLASS INSURANCE COMPANY, 

Complainants, 

and 

SOUTHER SURETY COMPANY 
OF DEs 11oINES, low A, 

Defendant. 

' ss 
STATE OF IowA } 
POLK COUNTY. . 

Affidavit. 

I, PAUL BROWN, being fir t duly sworn, on oath 
say: 

That I reside at Des 1:oines, Iowa, and I am, 
and have for more than six years last past been, 
Assistant Secretary of the Southern Surety 
Company of Des 11 oines, Iowa, aud in charge 
of the Derpository Bond Department of said 
Company. 

That I have read ·what purports to be a copy 
of an affidavit made by W. Clyde Grubbs in the 
above-entitled ca use on the 4th day of November, 
1926. 

That I was in the City of ew York on the 6th 
day of May, 1925, for the purpose of attending a 
meeting of the Depository Bond Committee of 
the Surety .Association of America; that on said 
date I attended a meeting of some of the rep-
resentatives of certain companies who had ex-
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ecuted depository bonds for the Carnegie Trust 
Company and representatives of some of the re-
insurers of said surety companies, held at the 
office of the American Surety Company in said 
City. 

That after a conference with the representa-
tives of some of the companies reinsuring the 
Southern Surety Company, I called a meeting of 
the reinsurers of the Southern urety Company 
to be held on the 8th day of 1:ay, 1925, at the 
William-Penn Hotel in Pittsburgh, Pennsylvania. 

That on the 8th day of nfay, 1925, the meeting 
last above referred to was held at Pitts1burgh, 
Pennsylvania, at which meeting I acted as chair-
man. That there was present at said meeting 
representatives of ten of the surety companies 
reinsuring the Southern Surety Company upon 
its certain depository bond executed by the 
Southern Surety Company as surety for the 
Carnegie Trust Company in favor of Allegheny 
County for the penal sum of one million one 
hundred thousand dollars ($1,100,000). That 
among said representatives was E. V. Roth rep-
resenting the Columbia Ca ualty Company and 
The, Ocean Accident and Guaranty Comrpany, 
both of New York. That the purpose of calling 
said meeting, and the principal subject dis-
cussed at said meeting, was the securing from 
John A. Bell as indemnitor of the Southern 
Surety Company upon said one million one hun-
dred thousand dollars ($1,100,000) bond, either 
by negotiation or legal proceeding, ecurity for 
the liability of the said surety companies on said 
one million one hundred thousand dollar ($1,-
100,000) bond. 

That during the progress of the meeting, E. V. 
Roth above refe·rred to, suggested the employ-
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ment of a local lawyer at Pittsburgh for the 
purpose of securing indemnity from the said 
Bell, and recommended one W. C1yde Grubbs, 
stating that the said Grrnbbs was the regular at-
torney for the companie represented by him, the 
said Roth, in the City of Pittsburgh. Other 
local attorneys were suggested, and after some 
discussion I called the roll of those present, and 
the majority were in favor of employing '\V. 
Clyde Grubbs. Thereupon Ir. Grubbs ,vas sent 
for. 

That soon after 1r. Grubbs entered the meet-
ing, he inquired by whom he was employed, and 
I told him that he was employed by the Southern 
Surety Company an<l by the reinsurers, and for 
the purpose of attempting to recover of John A. 
Bell anything possi•ble to recover to indemnify 
the Southern Surety Company and the reinsurers, 
and incidentally to take such steps as were 
necessary to ascertain the amount which Al-
legheny County had on deposit in the Carnegie 
Trust Company. 

That the tatement made by Ir. Grubbs in his 
affidavit, as follovY : ''Your affiant ,-ras further 
advised that he, W. Clyde Grubbs, had been 
selected as counsel by the representatives of the 
reinsuring comrpanies pres nt to a certain the 
facts and secure such information as was neces-
sary to enable him to give an opinion as to 
whether or not the reinsuring companies of the 
Southern Surety Company were liable on the 
said bond. After being advised of this fact one 
Paul Brown, representing himself to be an officer 
of the Southern Surety Company, requested the 
affiant to advise the Southern Surety Company 
whether or not in his opinion the Southern 

' ' Surety Company was liable on the said bond to 
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the said County of Allegheny. A:ffiant immedi-
ately advised the said Brown that if it should 
develop that the interests of the reinsurers were 
antagonistic to the interest of the Southern 
Surety Company that the affiant ·would not rep-
resent the Southern Surety Com·pany. Where-

10 upon said Brown assured the affiant that there 
would be no conflict of interests and that the in-
terests of the reinsurers and the Southern were 
identical,'' is untrue in every particular. 

Affiant does not pretend to say that the said 
Grubbs may not have been requested by the rep-
resentatives of some of the reinsuring companies 
pre ent to give them an opinion as to whether 
said companies were liable to the Southern 
Surety Company, but a:ffiant says that if said 
conversation occurred, it was a private conversa-

20 tion between the said Grubbs and said representa-
tives, and was not in the op~n meeting and that 
thi affiant knew nothing of it. 

30 

40 

At the time, I told Mr. Grubbs by whom he 
wa·s employed, I told him that the Southern 
Surety Company would pay his fee and that in 
due time the reinsurers would contribute, in ac-
cordance with the terms of their reinsurance con-
tracts. 

That on the 1st day of June, 1926, I person-
ally mailed to the Commercial Casualty Insur-
ance Company and to the New Jersey Fidelity 
and Plate Glass Insurance Company of r e·wark, 
New J erse;y, and to the other reinsurers of the 
Southern Surety Company, copies of an audit 
ma:de by Main and Company entitled '' Special 
Report in re Samuel D. Foster, Treasurer of 
Allegheny County, Accounts with Carnegie Trust 
Company, Carnegie, Pennsylvania, January 1, 
1924 to April 25, 1925,'' a copy of the opinion of 
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Honorable Henry G. Wasson with respect to the 
liability of the Southern Surety Company upon 
its one million one hundred thousand dollar 
($1,100,000) depository bond, and other docu-
ments relating to said matter. 

PAUL BROWN. 

Sworn to and subscribed before me, 
a notary public in and for the 
County of Polk in the State of 
Iowa, this 16th day of November, 
1926. 

S. L. HUBBARD, 

(SEAL) otary Public in and for 
Polk County, Iowa. 

1y commission ex•pires July 4, 1927. 
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IN THE 
COURT OF CHANCERY OF NEW JERSEY. 

Between 

COMMERCIAL CASUALTY INSUR-
ANCE CoMPANY, and NEw 
JERSEY FIDELITY & PLATE 
GLASS INSURANCE COMPANY, 

Complainants, 

and 
SOUTHERN SURETY COMPANY 

OF DEs MoINES, low A, 
Defendant. 

STATE OF low A, } 
C ss. PoLK ouNTY. 

Affidavit. 

I, J. L. PARRISH, being first duly sworn, on 
oath say: 

That I am a resident of the City of Des 
Moines Iowa and am a lawyer by profession; 
that I' am a' member of the firm of Parrish, 
Cohen Guthrie Watters and Halloran; that I ' ' . have been engaged in the practise of law 111 
the City of Des Moines for more than thirty-
five years. 

That I first became connected with the matters 
growing out of the failure of the Carnegie Trust 
Company of Garnegie, Pennsylvania, on the 
afternoon of Saturday, May 23, 1925, when I was 
requested by Mr. C. S. Cobb, President of the 
Southern Surety Company of Des Moines, Iowa, 
to accompany him to New York to attend a meet-
ing of the reiinsurers of the Southern Surety 
Company upon a depository bond executed by 
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the Southern urety Company as surety for the 
Carnegie Trust Company in favor of Allegheny 
County in the tate of Pennsylvania, in the 
penal sum of one million one hundred thousand 
dollars ($1,100,000). 

That Mr. Cobb and I attended said meeting in 
New York on 1:onday and Tuesday, May 25th 
and 26th, 1925. At said meeting the question of 
the liability of the Southern Surety Company 
upon its one million one hundred thousand dol-
lar ($1,100,000) bond and what, if any, defense 
it had thereon, were discussed. During said 
meeting I wa advised that niain and Company, 
a firm of accountants at Pitt burgh, Pennsyl-
vania, were making and had either completed or 
were about io complete, an audit of the account 
of Allegheny County in the Carnegie Trust Com-
pany, although no copy of the audit had been 
received by any of the persons present at said 
meeting. 

That at said meeting it ·was requested by some 
of the reinsurers that a general audit of the 
books of the Carnegie Trust Company from 
January 1, 1924, to the date of the closing of 
the Trust Company be secured. Others wer,e, of 
the opinion that uch an audit was entirely un-
necessary. 

In discussing the purpose of uch an audit, 
some of those desiring the same sUded, in suib-
stance, that it was hoped that such an audit 
would disclose the fact that the Carnegie Trust 
Company ·was insolvent at the time of the execu-
tion of the depository bond and that this fact 
was known to the officers of Allegheny County 
whose duty it was to designate the depository, 
and that deposits were made by Allegheny 
County in the Carnegie Trust Company so as 
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to make it possible for the Trust Company to 
loan funds to the officers of the County, or their 
friends, which facts they thought, if sustained, 
would constitute a defense upon the one million 
one hundred thousand dollar ($1,100,000) bond. 

On behalf of the Southern Surety Company, I 
1 0 stated in substance that while, offhand, I could 

not see how those fact , if shown, would con-
stitute a defense upon the bond, yet I had no 
objection to such an audit if the same could be 
obtained, though it was stated at the meeting 
that a request for such an audit had been made 
to the Banking Department of the State of 
Pennsylvania and r-e.fused. I advised those pres-
ent that when I arrived in Pittsburgh, where I 
intended to go immediately upon leaving New 
York, I would make a request for such an audit . 

20 That I arrived in Pitt burgh on Wednesday 
morning, 1Iay 27, 1925, where I ·was furnished 
with a copy of an audit of the account of Al-
legheny County in the Carnegie Trust Company, 
the original of which was afterwards delivered 
to me by W. Clyde Grubbs and Mr. Freeman; 
that a copy of said audit is attached he·reto 
marked Exhibit A and made a part of this affi-
davit. 

30 That soon after arriving in Pittsburgh, I sub-

40 

mitted to t~e Honorable Henry G. Wasson, a 
lawyer of high standing in the ity of Pittsburgh, 
~nnsylvania, the question of the liability of 
the Southern Surety Company upon its deposi-
tory bond of one million one hundred thousand 
dollars ($1,100,000), and received from him a 
written opinion, a copy of which is a t tached 
hereto marked Exhibit B and made a part of this 
affidavit. 
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Tfhat on Thursday, May 28, 1925, I attended a 
con erence at the office of 11r. Freeman at which 
wer~ pre ent : Mr. W. Clyde Grubbs 1r. 1 C 
Conick Mr A 11 B' ' · · C ' · · · u dsall, Assistant General 

ounsel for the ational urety Company (which 
~omxany was surety upon another depository 

h
on of the arnegie ':l1ru t Company to All~-

g eny County) lvf r F 10 th ' . r eeman and one or two 
0 d ~rs who e names I have forgotten. :_yrr. ConiC'k 
af vise~ 11 that he was a member of the firm 
;
1 

Main _and Company and had personallv made 
le ~udit above r eferred to. I n ans~,Ter to 

~ueshons propounded to him by ~Ir. Bird alJ 
; stated to us th at he had made a careful audij 

~u!:e book and r ecords of both the County of 
so /,heny and the Carnegie r..r rust Company in 
h ar as they related to the account of Allc-

? eny County in the Trust Company and th·1t 20 
in making th d·t h ' C f e au i e had in mind possible 

1 
raudulent entries in aid r ecords, and that he 
iad made a f 1 . . . care u 1nveshgahon of the same 

and was sati fi d th t h the . s e a t e account, as shown by 

h 
audit, was correct and that the amount as 

s own by sa ·d d' t ' I i, au i , on deposit was correct. 
affid ha:7e :·ead \vhat purpor t to be a copy of an 
d aV1t signed by W. Clyde Grubbs on the 4th 
ay of ovember, 1926, in this cause. 30 
d T~at prior to my arrival in P ittsburgh I was 

: vt~ed that W. Clyde Gru1bib had been employed 
· y e Soutbern Surety Company and by the re-
insurers J. ointl f t l . M Y or 1e purpose of securing from 
S r. J ohn A. Bell (who had given to the Southern 

-~r~ty Company a contract of inuemnity indem-
IU Jing the Southern again t auv loss ·it mio·ht 

t
slu er _011 account of the executio~ as surety n of 

1e said o ·1r ' ' 
1 

ne mi 1011 one hundred thousand J ol-
ar ($l,I00,000) bond, ei ther by negotiatjon or 40 
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legal proceedings, such security or property as 
he was able, to reimburse the Southern Surety 
Company and its reinsurers on account of it 
possible lo s upon said bond, and also to take 
uch teps as were necessary to verify the cor-

rectness of the account of Allegheny Count)T in 
the said Trust Company. 

That on Wednesday, 11ay 27, 1925, I, repre -
senting the, outhern Surety ompany, had at 
least one conference with l\1r. Grubbs as attorney 
for the Southern Surety Company, and on Thurs-
day, May 28th, I, representing the Southern 

urety ompany, had at least three conferences 
with 1 r. Grubbs a attorney for the , 
Surety Company, the second one of which was in 
the office of Mr. Freeman. At no time did Mr. 
Grubbs suggest to me that there was any con-
flict ,between the interests of the Southern urety 
Company and those of the reinsurers, or that 
there was any impropriety in his representing 
the Southern Surety Company and the rein nrers, 
or that he had advised any representative of the 
Southern Surety Company of such conflict or im-
propriety, until during the last conference which 
was held in his office on the afternoon of Thurs-
day, May 28th, and then only in response to a 
suggestion of mine that he withdraw from his em-
ployment by the Southern Surety Company, 
which suggestion of mine was the result of facts 
which I had learned subsequent to my arrival in 
Pittsburgh. 

On or about the first day of February, 1926, I 
took the deposition of W. Clyde Grubbs at 
Pittsburgh, Pennsylvania in the rase of Southern 
Surety Company of Des 1foinPs against The 
General Reinsurance Corporation of New York 
and other cases pending in the district court of 
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the United States for the outhern District of 
!owa. The testimony of ~[r. Grubbs, in so far as 
it related to hi, employment by the Southern 
Surety Company, wa as follows: 

"W. CLYDE GRUBBS ' of the city of Pittsburgh, county of Alle-
gheny, and c?mmonwealth of Pennsylvania, 
calle_d as a witness on behalf of the plaintiff 
herein but_ not sworn, examined in chief by 
J. L. Parn h, E. quire, deposes as follows: 

'' Ql Mr. Grubbs, I don't care to have 
you sworn. In ordering this audit which 
was made by Mr. Conick as representative 
of 1\fain . and Company, who were you 
rep re en ting? 
. '' A_. I ·was representinO' all of the rc-
1nsunng companies for the Southern 
Surety on the $1,100,000 bond, as well as 
the Southern Surety Company, and that 
d_ual relation existed until you, Mr. Par-
rish, and I felt that there would be a con-
flict of interest whereby I dire0ted that 
J\IIain and Company turn over to you the 
data that they had then made. Prior i.o 
your visit to my office-Mr. Cohen was 
first to see me. The exact date I don't 
know. 1:r. Zwinggi told me not to take 
any action in connection with the Southern 
Sur~ty Company except in the presence 
of either Mr. Cohen or Mr. Levy.'' 

That on or about the 23rd day of February 
1926, I took the depo. ition of E. ·v. Roth in tl~; 
C_ity. of ew York in thr rasrs pending in the 
district court of the United States for the 
Southern District of Iowa, above referred to. 
Tlie testimony of Mr. Roth, Ro far as it relnted 
to the employment of fr. Grnbhs, was as fo1-
low·s: 

"E. ·v. ROTH 
of the city of ew York and Sta tr of New 
York, a witness called on behalf of the plain-
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tliff herein, having been first duly sworn by 
the Commissioner, examined in chief by J. L. 
Barrish, Esquire, deposes as follows: 

"Ql Mr. Roth, what po ition do you 
occupy with the Columbia Casualty Com-
pany and the Ocean Accident & Guarantee 
Companyf 

'' A. I am superintendent of their bond-
ing claims department. 

"Q2 Of both companie 
'' A. Both compa11ic . 
'' Q3 And were such in the month of 

May, 19251 
'' A. o. I was not at that time. 
"Q4 What was your relation with the 

company1 
'' A. I was just employed here handling 

their claims. 
'' Q5 Did you attend a meeting of the 

representatives of the Southern Surety 
Company and some of the reinsurers upon 
this Carnegie Trust Company bond of 1100 
i hou. an<l do1lars which has been referred 
to in the testimony here today, held at 
Pittsburgh on the 8th day of 1'1ay, 1925, 
at the William Penn Hotel? 

'' A. I judge that date is right. I at-
tended a meeting there. 

'' Q6 Do you remember that as a re-
sult of that meeting that Mr. W. Clyde 
Grubbs, lawyer of Pittsburgh, Pennsyl-
vania, was employed by the Southern 
Surety Company and the reinsurers in con-
nection with the matter of that bond 1 

"A. I do. 
"Q7 You attended that meeting as a 

representative of the Columbia Casualty 
Company and the Ocean Accident & Guar-
anty Company, did you not 1 

'' A. I did. 
"Q8 And as a re ult of ihat meeting 

~Ir. Grubbs was e,mployed by all of them, 
as I have stated. 

'' A. He was.'' 
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Affiant further stales that on Wednesday, May 
27, 1925, while in Pittsburgh, I made a request of 
counsel for the Secretary of Banking for the 
State of Pennsylvania (which officer, under the 
statutes, had charge of the liquidation of the 
Carnegie Trust Company) for leave to have 
made a general audit of the books of the Carnegie 
Trust Company from January 1, 1924, to the 
date of the closing of the Trust Company, which 
request was preemptorily refused by counsel for 
the Secretary of Banking, who advised me that 
the same request had been formerly made and 
refused. 

J. L. PARRISH. 

Sworn to and subscribed before me ' a Notary Public in and for the 
County of Polk and State of Iowa, 
this 16th day of ovember, 1926. 

L. E. MAYER, 

(SEAL) Notary Public in and for 
Polk County, Iowa. 

:My commission expires July 4, 1927. 
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Exhibit A. 

May Twenty-second, ineteen Hundred 
Twenty-five 

SPECIAL REPORT 
In Re: Samuel D. Foster 

Treasurer of Allegheny County 
Accounts with Carnegie Trust Company 

Carnegie, Pennsylvania 
January 1, 1924 to April 25, 1925 

MAT A D COMPANY 

ccountant and Auditors 
Farmers Bank Building 

PITTSBURGH, PA. 

11AIN AND CO 1P ANY 
Accountants and Auditors 

Pittsburgh, Pa. . S. 
May 22, 1925. 

W. Clyde Grubbs, Esquire, ,v atson and Freeman, Esquires, 
Pittsburgh, Pennsylvania. 

Gentlemen: 
In Re: Samuel D. Foster, Trea urer of 

Allegheny County, Accounts with Carnegie 
Trust Co1npany, Carnegie, Pennsylvania 

Pursuant to your request, we examined 
certain records of the Carnegie Trust Company, 
Carnegie, Pennsylvania, and of the Treasurer of 
Allegheny County, insofar as the treasurer's 
records relate to the funds deposited in said 
bank, as hereinafter referred to. 

The balances so held on deposit at the close of 
40 business April 25, 1925, are as follows : 
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(A)- amuel D. Foster, Treasurer of Alle-
gheny County '' General Fund,'' $1,-
309,442.12. 

(B)- amuel D. Foster, Trea urer of Alle-
0·heny County " inkino· Fund " b . b , 
$15,988.58. 

( C)-Samuel D. Foster, Treasurer of Alle- 10 
g·heny County" State Account," $38.02 
( County Treasurer's book show no 
balance in this account). 

The present treasurer of Allegheny County, 
Samuel D. Fo ter, assumed office in January, 
1924. 

The Carnegie Trust Company was closed by 
the Secretary of Banking of Pennsylvania aR at 
the commencing of bu ine ·s on April 27, 1925. 

Transcripts of the foregoing accounts fron1 20 
J auuary, 1924, to the close of business April 25, 
1925 ( April 26th ·wa Sunday) together with ex-
planatory data in connection " ·ith the1n, will be 
found in the following schedules which are made 
a part of this rrport : 

SCHEDl LE "A" Transcript of Deposits, 
'\Vithdrawals and .Bal-
ances to the Account of 
San1uel D. Foster, 
'frPasurer of Allegheny 
County, " Gene r a 1 
]?und, '' per records of 
the Carnegie Trust 
Co1npany, Carnegie, 
J>ennsy]yania, fro 111 
January 8, 1924, to 
April 25, 1925. 

SCHEDULE '' B'' Transcript of Account 
with the Carnegie Trust 
Company, titled '' Gen-
eral Fund," per rec-
ords of the Treasurer 
of Alleghen)' County, 

30 
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from January 7, 1924, 
to April 25, 1925, to-
gether with other ex-
planatory notes ob-
tained from hi sub-
sidiary records. 

SCHEDULE "C" Transcript of Deposits, 
""\"\ ithdrawals and Bal-
ances to the Account 
of Samuel D. Fo ter, 
Treasurer of Allegheny 
County " S i n k i n g 
Fund,'' per the records 
of the Carne!rie Trust 
Company, Carnegie, 
Pennsylvania, from 
January 8, 1924, to 

pril 25, 1925. 
SCHEDULE "D" Transcript of account 

of the Carnegie Trust 
Con1pany, titled "Sink-
ing Fund," per records 
of the Treasurer of 
Allegheny County, from 
,January 7, 1924, to 
April 25, 1925. 

SCHEDULE "E" Transcript of Deposits, 
Wjthdrawals and Bal-
ances to the Account 
of Samuel D. Foster, 
County T r e a surer, 
"State Account," as 
per the rN,ords of thr 
Carnegie Trust Com-
pany, Carnegie, Penn-
sylvania, from Jan~-
a ry 8, 1924, to pnl 
25, 1925. 

During the course of our examination at the 
Carnegie Trust Company, we also noted that 

40 ,other funds (such as the County IIome and the 
Pension Board Funds), of which Samuel D. Fos-
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ter was Trea urer, ,vero on deposit. Should you 
desire the data we obtained in connection with 
these accounts, we can furnish them at your 
r equest. Our e. ·an1ination wa conducted as 
follows: 

G ENERAL FUND 

The transcript et out in Schedule "A" was 
taken from the records of the Carnegie Trust 
Company. 

In Schedule '' B'' we set out tho entries to tho 
"General Fund" account as they aprpear on the 
hooks of the county treasurer. The opening 
balance, depo its and the withdrawal in this ac-
count, as ho·wn on the books of the county 
trea urer, are in agrrement with those shown 
on the books of the Carnegie Trust Company, 
with the exception of the items marked "#" in 
8chedule "A." It will be noted that the items 
o 1narkod among the withdrawals aggregated 

$107,273.93 and that the deposits so marked 
equalled the san1e an10unt. These items repre-
sent errors on the books of the Carnegie Tru t 
Company as between the '' State Account,'' later 
referred to, and the '' General Fund'' account. 

vV e in pectrd the cancelled checks, on hand at 
the county treasurer's office, supporting the with-
drawals frorn this account and haYe traced the 
entries on the books of both the county treasurer 
and the bank. The withdrawals represent cur-
rent and usual transfers 1nade between the sev-
eral bank accounts 1naintained by the county 
treasurer for county funds. Ten banks are 
selected as depositaries for county funds: thrre 
are active and seven inactive. During the early 
part of the year tran f ers were made fron1 the 
inactive accounts to the active accounts until 
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the heavy collection of taxes commenced, son1e 
time in May or June. '11hereafter transfers ap-
pear to have been made fro1n the active to the 
inactive accounts, and ,vere there kept until 
they were required for current purposes. 

During 1924 two transfers ,Yere made from 
the '' Sinking Fund'' account at the Carnegie 
Trust Co1npany to the '' G neral Fund'' account. 
As will be noted in Schedule "B," the first, of 
$100,000.00, was on September 22, 1924, and the 
second, of $300,000.00, on ovember 28, 1924. 
In September and November, of 1924, the county 
authorities invested "Sinking Fund" cash in 
county bonds. In each case the amounts paid 
for the bonds were transferred from the '' Sink-
ing Fund'' cash accounts to the '' General Fund'' 
cash accounts, to be later u ed for purposes pro-
vided hy the respective bond issues. So far as 
the Carnegie Trust Company accounts ·were con-
cerned, bvo transfers, ao-gregating $400,000.00, 
were made from the '' inking Fund'' to the 
'' General Fund,'' the first on September 22, 1924, 
and the second on November 28, 1924. Fron1 
these transfers made to the "General Fund," 
only two expenditures or transfers were made, 

3 o viz., $90,000.00 and $10,000.00, on F bruary 19th 
and April 11th, 1925, respectively, as shown in 

chedu1e "B." 

40 

It will also he noted that interest has been 
credited to the "General Fund" account by the 
bank up to :March 1, 1925. Interest, at the rate 
of 4.05%, on the balance in this account, from 
April 1 to April 25, 1925, will amount to approx-
imately $4,000.00. 
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8INKING FUND 

In Schedule "C" a transcript of the "Sinking 
Fund" account, a carried on the books of the 
bank, i hown, while in Schedule "D," a tran-
script according to the books of the county 
trea urer is given. Thi account started on Jan-
uary 7, 1924, by the transfer of $236,304.54 fron1 
the fornier county trea urer 's account. There 
,vas tran f rred thereto fro1n other banks, $168,-
000.00. Intere, t 011 dail)· balances to f arch 31, 
1925, aggregated $11,684.04. There was trans-
ferred to the '' General Fund,'' 011 September 22 
and N ovPmber 2 , 1924, a total of $400,000.00, 
leaving a balance of $15,98 .58 in this account 
on April 25, 1925. '11 he e tran fers were ex-
plained under the preceding caption. To this 
should be added the intere t for the twenty-five 
days of April not yet credited by the bank. 

RT.\TB Accou~T 
In Schedule '' E '' we subn1it a transcript of 

the deposits, ,vithdrawal and balance in the 
"State Account," a taken fron1 the books of 
the bank. ,Ye endeavored to check this account, 

10 

20 

in detail, with the record of the county treas-
urer, but checked only the deposits, disclosing 80 
erroneous po tin o· on the books of the bank to 
the '' General Fund'' account, which should have 
been n1ade to the '' State AC'count. '' These er-
rors ,vere adjusted on the bank's books as soon 
as found, thereby bringing the deposits into 
agreement with the county tr a surer 's records. 
"\Ye did not check the disbursements fron1 the 
"State Account" with the cancelled checks on 
hand in the county treasurer's officP. The 
clerk in charge of these records in the county 40 
treasurer's office denied us further investigation 

!· 
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into the '' State Account'' because he did not 
believe the same represented county funds and 
tated they were not within the cope of our 

examination. Should you <lesire, we can refer 
the matter to the county trea urer for his 1 er-
mis ion to further examine hi records of the 
"State Aooount." 

The clerk in charge of these records in the 
county treasurer's office, referred to us two 
checks that were drawn against the '' State Ac-
count'' by which the funds on deposit with the 
Carnegie Trust Company were withdrawn as 
follow : 

Check o. 697, dated pril 24, 1925, for 
$7,000 an<l 
Check No. 699, dated April 25, 1925, for $4,144.18. 

These checks were cashed before the close of 
business April 25, 1925, and closed out the bal-
ance on deposit except $38.02. The bank was 
closed by the Secretary of Banking, as previ-
ously stated, on the morning of April 27, 1925. 

While the records of the bank show a balance 
of $38.02 in the '' tate Account,'' the records of 
the county treasurer how the account to be 

30 closed out. 'rhere are two outstanding checks, 
aggreo-ating $38.12, that have not yet been pre-
sented to the bank for payment, and there was 
an error of ten cents in drawing check o. 699. 

SuRETIE AND SECURITY 

During the course of our exan1ination at the 
Carnegie Trust Company our Mr. M. C. Corrick 
1nade inquiry of the treasur r of the bank, Jo-
seph H. Walker, as to the record kept by the 
bank of sureties and security issued or pledged 

4 0 to secure the deposit of the county treasurer. 
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llfr. \\ alker informed 1I r. Conick that no record 
of this character wa kept, except me1norandums 
either by him elf or the o-eneral bookkeeper. If e 
also stated that 1nattcr of thi kind were son1e-
times authorized through the minutes of the bank 
or handled throuo-h the Pitt burgh office of Mr. 
John . Bell. IIe exhibited to }\,fr. Corrick a 
pencil n101norandum fr01n which it appeared that 
the county trea urer was sec~red by a surety 
bond of th 8onthern Surety Company, in 
amount of $1,100,000.00 on the "General Fund" 
deposits, by a $200,000.00 surety bond of the 
National 8urety Company, and another bond in 
amount of $ 0,000.00 of the Commercial Casualty 
Company, the latter two apparently securing 
tleposit in both the '' Sinking Fund'' and the 
"General Fund." This nie1norandun1 also 
showed that the deposit in the '' State Account'' 
of the county trea urer were secured by Car-
negie Coal Con1pany bond of $250,000.00. Ir. 
vValker further stated that these bonds were 
returned to the bank three or four weeks before 
( 1ay 15, 1925) but was not sure as to the exact 
date. On 1fay 1 , 1925, :i\1r. Conick ·was in-
formed again by J\lr. \Yalker that instead of all 
of these bonds being Carnegie Coal Company 
bonds, $50,000.00 thereof represented Harmon 
Creek Coal Company bonds. The pencil memoran-
dum exhibited to Mr. Conick by fr. Walker, 
above referred to, indicated that these bonds 
secured the '' State Account.'' To verify this 
memorandum, Mr. Conick requested the minute 
book from Mr. Walker, who, in turn, obtained 
same from an assistant bank examiner named 
vVirth. The minute book, after January 1, 1924, 
provides as follows : 
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Under date of February 18, 1924, page 43 
of the minute book, the action of the presi-
dent and secretary in making appl~cation for 
depository bond in the sum of $1,400,000.00 
with the Southern Surety Company, for de-
posits of the county funds of Allegheny 
County, ,va approved. 

On page 76, September ~O, 1924, the following 
minute appears: 

'' On n1otion made by ifr. Robb, seconded 
by Mr. Love, the fallowing resolution was 
adopted: 

RE OLVED that the proper officers * * * 
deposit Two Hundred Fifty Thousand 
(250,000.00) dollars fir t mortgage sinking 
fund 6 o/'o gold bonds of the Carnegie Coal 
Company ·with Sa1nuel D. Foster, Treasurer 
of Allegheny County, as additional security 
for deposits 1nade by the County of Alle-
gheny with the Carnecrie Tru t Cornpany." 

It ·will be noted that the above minute refers 
to additional security for deposits made by the 
County of Allegheny. The memorandun1 refers 
to this security a applying to the '' State Ac-

3 0 count.'' On May 20, 1925, Mr. Conick conferred 
with the treasurer of Allegheny County with 
respect to this matter, e pecially as to the dif-
ference between the funds deposited in each of 
the accounts therein referred to. lie informed 
him that all funds collected by him and deposited 
with the Carnegie Trust Company in the "State 
Account'' were collected by him as agent for 
the Commonwealth of Pennsylvania, and to 
secure the Commonwealth a 0·ain t the loss of 
such funds he personally deposited with the Corn-

40 1nonwealth a surety bond in the amount of 
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$100,000.00. He further informed us that such 
funds do not belong to the county nor are they 
county funds in any n1anner whatsoever; that 
the '' State Account'' i not covered by any of 
the surety bond o-iven to the county to secure 
its deposit and in order to ecure him against 
pos ible los through thi account, in the event 
the bank did not pay, securities ,:vere pledged 
with him by the bank fron1 time to time. Inas-
much a, 11r. WoRter believed the matter did not 
concern this inquiry, he did not go into any 
further explanation a to the a1nount of security 
or its di position exc pt to state that by April 
25, 1925, the "State ccount" with the Carnegie 
Trust Company was closed, so far as his records 
were concerned. 

From our examination of the books of the 
county treasurer, we found that separate sets of 
books were kept for the ·"State Account" re-
ceipts and disbursements and that they were in 
no way reported to the county controller's office. 
Separate sets of records ,vere maintained for 
the receipts and disbursements of the regular 
county funds vYhich were reported monthly to 
~he county controller' office and there recorded 
1n controlling account . 

"\Ve were advi ed by the clPrk in charge at the 
county controller' office, 1\Ir. Lowry, that he 
had no knowledge of the "State Fund" account 
or of any securities that niay have been depos-
ited to ecure the same with the county treasurer 
and that he has never con i<lered the '' State 
Account'' as county fund . 

The record in the county controller's office 
with re pect to the sureties for county funds on 
deposit at the Carnegie Trust Co111pany showed 
the fallowing: 
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SouTHERN S RETY CoMPA Y 
Southern Surety Company of Des Moines, Ia. 

Surety Bond in the amount o I' $1,100,000.00 dated 
February 25, 1924. 

This bond secures the County of llegheny for 
10 the above amount. '\Vhile the bond does not in-

dicate specifically the character of funds secured, 
it does state, however, in pari, the following: 

"\VHEREAS Said Carnegie Trust Company 
has been selected and designated as a de-
pository of the county funds of said county 
for the term of the present county treasurer 
of aid county * * *. '' 

COMMERCIAL CASUALTY COMPANY 
The second bond is that of the Commercial 

20 Casualty Company, of Newark, . J., in amo~nt 
of $80,000.00, dated ovember 12, 1924, securing 
the County of Allegheny, of Pennsylvania. While 
not specifically designating the character of 
funds it states in part the following: 

''' WHEREAS the bank ha been designated 
as a depo itory for certain money belonging 
to the obligee * * * '' 

which may be con trued to secure the county in 
30 the same manner as the preceding bond. 

40 

Further com1nent regarding this bond is made 
later in this report. 

ATIONAL SURETY COMPANY 
The third bond is that of the N alional Surety 

Company, in amount of $150,000.00, dated Febru-
ary 12, 1925. A clause sin1ilar to that ref err~d 
to in the preceding paragraphs, appears therein, 
namely: 

"WHEREAS said Carnegie 'Irust Company 
has been selected and designated as a de-
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pository of the county fund of said county 
of Alleo-heny for the term of aid County 
Treasurer * * * '' 

It appears that the ational Surety Company 
originally ecured the rounty in amount of 
$200,000.00, the bond being dated February 10, 
1921. This appears to be continued under a 
certificate, o. 8644, for the period from Febru-
ary 10, 1924, to February 10, 1925. The bond 
was thereafter reduced to $150,000.00 

vVe call your attention to tlw first paragraph 
of the surety bond of the Commercial Casualty 
Company, whjch provide as follows: 

'' That if at any ti1ne <luring the currency 
of this bond the oblio·ee hall hold any other 
security on account of the monies deposited 
·with the Bank, such e urity shall not be 
relea ed without notice lo, and the consent 
of the Surely hereon. And if the obligee 
shall, without the kno-wle<lge or consent of 
the said surety, release such security, this 
bond shall thereupon become null and void." 

~Ir. Lowry, the clerk in the County Control-
ler's office in charge of the surety records, in-
formed our 11r. Conick that he did not know of 
any consent being obtained from other sureties 
when the a tional Surety Company bond was 
reduced. 

\Vhat effect thi reduction niay have upon the 
Commercial Casualty ompany bond, vi'e are 
not prepared to state. 

Re pectl'ully submitted, 

MAI AND co:MP A Y, 
ccountant and Auditors. 

10 

20 

40 
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SCHEDULE "A" 

TRANSCRIPT OF DEPOSITS, WITHDRAWALS AND BALANCES TO THE 
ACCOUNT OF SAMUEL D. FOSTER, TREASURER OF 

ALLEGHENY COUNTY (GENERAL FU D) 

PER RECORDS OF THE CARNEGIE TRUST CO., CARNEGIE, PENNA. 

Old Balance 

1,058,552.90 
958,052.90 
858,052.90 

802,260.21 
752,260.21 
761,765.56 
661,765.56 
561,765.56 
511,765.56 
411,765.56 
511,765.56 
501,765.56 
451,765.56 
401,765.56 
453,177.19 
481,169.19 
456,169.19 
381,169.19 
386,434.80 
436,434.80 
486,434.80 
541,962.52 
591,962.52 

636,578.17 

650,563 .79 
650,042.95 
682,010.05 
732,010.05 
738,152.18 
648,104.65 
748,104.65 
803,161.05 
809,191.50 
984,191.50 

Date 

1-19-24 
3- 5-24 
3-20-24 

3-26-24 

4- 2-24 
4-15-24 
4-22-24 
4-29-24 
5- 5-24 
5-12-24 
6- 5-24 
6-11-24 

6-25-24 
6-28-24 

7-15-24 

8- 2-24 

8-12-24 

8-13-24 

9- 8-24 

11- 7-24 

FROM JAN. 8, 1924, to APRIL 25, 1925 

Checks in Detail 

100,000.00 
100,000.00 
50,000.00 

2,358.19 
50,000.00 

100,000.00 
100,000.00 
50,000.00 

100,000.00 

10,000.00 
50,000.00 
50,000.00 

25,000.00 
75,000.00 

958.30# 

3,434.50 

208.33 # 208.33 # 

Depos its 

1,058,052.90 

9,505.35 

100,000.00 

51,411.63 
27,992.00 

5,265.61 
50,000.00 
50,000.00 
55,527.72 
50,000.00 

415.00# 
45,158.95# 

104.17 # 14,506.45 # 
520.84# 

31,967.10# 
50,000.00 

6,142.13 
92,047.50# 1,999.97 # 

100,000.00 
55,056.40 

6,030.45 
175,000.00 

708.31 # 6,001.85 # 
5.00# 

Date New Ba lance 

1- 8-24 1,058,052.90 
1-19-24 958,052.90 
3- 5-24 858,052.90 

3-20-24 802,260.21 
3-26-24 752,260.21 
3-31-24 761,765.56 
4- 2-24 661,765.56 
4-15-24 561,765.56 
4-22-24 511,765.56 
4-29-24 411,765.56 
5- 5-24 511,765.56 
5-12-24 501,765.56 
6- 5-24 451,765.56 
6-11-24 401,765.56 
6-16-24 453,177.19 
6-17-24 481,169.19 
6-25-24 456,169.19 
6-28-24 381,169.19 
6-30-24 386,434.80 
7-12-24 436,434.80 
7-15-24 486,434.80 
7-18-24 541,962.52 
7-30-24 591,962.52 

8- 2-24 636,578.17 

8-12-24 650,563.79 
8-13-24 650,042.95 
8-22-24 682,010.05 
8-30-24 732,010.05 
9- 4-24 738,152.18 
9- 8-24 648,104.65 
9-23-24 748,104.65 
9-27-24 803,161.05 
9-30-24 809,191.50 

10-17-24 984,191.50 

11- 7-24 989,490.04 
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Old Balance 

989,490.04 
1,089.490.04 
1,389,490.04 
1,383,483.19 
1,384,191.50 
1,395,715.66 
1,399,074.16 
1,395,715.66 
1,305,715.66 
1,319,442.12 

Date 

12-18-24 

2-16-25 
2-16-25 
2-20-25 

4-17-25 

Checks in Detail 

6,001.85# 5.00# 

1,576.40# 
4,934.90# 

90,000.00 

10,000.00 

Deposi ts 

100,000.00 
300,000.00 

708.31# 
11,524.16 
4,934.90# 
1,576.40# 

13,726.46 

Date New Balance 

11-17-24 1,089,490.04 
12- 1-24 1,389,490.04 
12-18-24 1,383,483.19 
12-29-24 1,384,191.50 
12-31-24 1,395,715.66 
2-16-25 1,399,074.16 
2-16-25 1,395,715.66 
2-20-25 1,305,715.66 
3-31-25 1,319,442.12 
4-17-25 1,309,442.12 

II 
I I 
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SCHEDULE "B" 

TRANSCRIPT OF ACCOUNT WITH THE CARNEGIID TRUST COMPANY 
TITLED "GENERAL FUND" PER RECORDS OF THE TR@ASURIDR OF ALLEGHENY 

COUNTY, FROM JANUARY 7, 1924, TO APRIL 25, 1925, TOGETHER WITH 

OTHER EXPLANATORY NOTES OBTAINED FROM HIS SUBSIDIARY RECORDS 

1924 

Jan. 7 
Mar. 31 
May 3 
June 14 
June 17 
June 30 
July 12 
July 14 
July 16 
July 29 
Aug. 29 
Sept. 3 
Sept. 22 
Sept. 26 
Sept. 30 
Oct. 16 
Nov. 13 
Nov. 28 
Dec. 31 

1925 

Debits 

Opening of account (from Jos. G. Armstrong) .. ... ..... ......... $1,058,052.90 
Interest on daily balances......................... . . . . . . . . . . . . . 9,505.35 
Transferred from Colonial Trust Co. "General Fund". . . . . . . . . . . . 100,000.00 
Receipts from Delinquent Tax Collector. . . . . . . . . . . . . . . . . . . . . . . . 51,411.63 
State Appropriation for County Home. . . . . . . . . . . . . . . . . . . . . . . . . . . 27,992.00 
Interest on daily balances. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5,265.61 
Transferred from Union Savings Bank "General Fund"......... 50,000.00 
Transferred from Union Savings Bank . . . . . . . . . . . . . . . . . . . . . . . . 50,000.00 
Recepits from Delinquent Tax Collector . ....................... . 
Transferred from Union Savings Bank "General Fund" . ......... . 
Transferred from Mellon National Bank "General I.<"'und" ........ . 
Bond Interest-Poor Home .................................... . 
Transferred from Carnegie Trust Co. "Sinking Fund" .......... . 
Receipts from Delinquent Tax Collector ........................ . 
Interest on daily balances ..................................... . 
Transferred from Union Trust Co. "General Fund" ............ . 
Transferred from Union Trust Oo. "General Fund" ............ . 
Transferred from Carnegie Trust Co. "Sinking Fund" .......... . 
Interest on daily balances ....... .... ......................... . . 

55,527.72 
50,000.00 
50,000.00 

6,142.13 
100,000.00 

55,056.40 
6,030.45 

175,000.00 
100,000.00 
300,000.00 
11,524.16 

$2,261,508.35 

Jan. 1 Balance ....................................................... $1,395,715.66 
Mar. 31 Interest on daily balances................. . . . . . . . . . . . . . . . . . . . . . 13,726.46 

$1,409,442.12 

Apr. 25 Balance ..... $1,309,442.12 
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SCHED1J'LE '' B '' 

TRANSCRIPT OF ACCOUNT WTTH THE CARNEGIE) TRUST COMPANY 
TITLED "GENERAL FUND" PER RECORDS OF THE TREASURER OF ALLEGHENY 

COUNTY, FROM JANUARY 7, 1924, TO APRIL 25, 1925, TOGETHER WITH 

OTHER EXPLANATORY NOTES OBTAINED FROM HIS SUBSIDIARY RECORDS 

1924 

Jan. 18 
Mar. 4 
Mar. 18 
Mar. 25 
Apr. 1 
Apr. 14 
Apr. 21 
Apr. 28 
May 10 
June 4 
June 10 
June 24 
June 27 
Dec. 31 

1925 
Feb. 19 
Apr. 11 
Apr. 25 

Credits 

Transferred to Union Savings Bank "General Fund" . ........ . .. $ 100,000.00 
100,000.00 
55,792.69 
50,000.00 

100,000.00 

Transferred to Union Savings Bank "General Fund" ........... . 
Payment to P oor Home ..... . ...... . ....... . .. ................. . 
Transferred to Union Savings Bank "General Fund" . .......... . 
Transferred to Washington Trust Co. "General Fund" ......... . . 
Transferred to Washing ton Trust Co. "Gener al Fund" ...... .. .. . 
Transferred to Union Savings Bank "General Fund" . ...... .. .. . 
Transferred to Union Savings Bank "General Fund" .... . .. . .. . . 
Transferred to Carnegie Trust Co. "Sinking F und" .. ........... . 
Transferred to Union Savings Bank " General Fund" ........... . 
Payment to Poor Home .. .. ...... . .... . .. . .. . ... . ... .. ....... . 
Payment to Poor H ome . ... .... ... .............. . ............ . 
Transferred to Carnegie Trust Co. "Sinking Fund" . . ..... .. .. .. . 
Balance ......................... . .... • ... • • • • • • • • • · · · · · · · · · · · · 

100,000.00 
50,000.00 

100,000.00 
10,000.00 
50,000.00 
50,000.00 
25,000.00 
75,000.00 

1,395,715.66 

$2,261,508.35 

Transferred to Washington Trust Co. "General Fund" .. . ...... . 
Transferred to Mellon National Bank "General Fund" ... .. ..... . 
Balance ...... . .. ..... . .. ....... . . • • • • • • • • · · · · · · · · · · · · · · · · · · · · · 

90,000.00 
10,000.00 

1,309,442.12 

$1,409,442.12 
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SCHEDULE "C" SCHEDULE "E" 
TRANSCRIPT OF DE'POSITS, WITHDRAWALS AND BALANCES TO THE TRANSCRIPT OF DEPOSITS, WITHDRAWALS AND BALANCES TO THE 

ACCOUNT OF SAMUEL D. FOSTER, TREASURER ACCOUNT OF SAMUEL D. FOS.TER, COUNTY TREASURER 
ALLEGHENY COUNTY (SINKING FUND) (STATE ACCOUNT) 

PER THE RECORDS OF THE CARNEGIE TRUST CO., CARNEGIE, PENNA., AS P IDR THE RECORDS OF THE CARNEGIE TRUST COMPANY 
FROM JANUARY 8, 1924, TO APRIL 25, 1925 CARNEGIE, PENNSYLVANIA. FROM JANUARY 8. 1924, TO APRIL 25, 1925 

Old New Old New 

Balance Date Checks in Detail DeposiLs Date Balance Bala nce Date Checks in Detail Deposits Date Balance 

236,304.54 1- 8-24 236,304.54 5,393.05 1-15-24 5,393.05 
236,304.54 50,000.00 3-26-24 286,304.54 5,393.05 1-17-24 1,954.18 1-17-24 3,438.87 
286,304.54 2,432.37 3-31-24 288,736.91 3,438.87 1-18-24 104.17 104.17 208.33 1-18-24 3,022.20 
288,736.91 10,000.00 5-12-24 298,736.91 3,022.20 1-19-24 1-19-24 3,022.20 
298,736.91 75,000.00 6-28-24 373,736.91 3,022.20 1-24-24 125.00 1-24-24 2,897.20 

373,736.91 3,039.36 6-30-24 376,776.27 2,897.20 3,735.50 1-25-24 6,632.70 
376,776.27 33,000.00 9- 4-24 409,776.27 6,632.70 1-31-24 208.33 1-31-24 6,424.37 

409,776.27 9-23-24 100,000.00 9-23-25 309,776.27 6,424.37 2- 1-24 1,537.45 85.00 2- 1-24 4,971.92 

309,776.27 3,920.33 9-30-24 313,696.60 4,971.92 2- 2-24 437.48 3,204.65 2- 2-24 7,739.09 

313,696.60 12-12-24 300,000.00 12- 1-24 13,696.60 7,739 .09 2- 5-24 104.16 215.00 2- 5-24 7,419.93 

13,696.60 2,132.00 12-31-24 15,828.60 7,419.93 2-13-24 208.33 3,375.31 
I I I 15,828.60 159.98 3-31-25 15,988.58 10,025.20 2-13-24 20,612.11 

20,612.11 2-15-24 1,638.45 2-15-24 18,973.66 
18,973.66 2-16-24 1,245.85 4,323.80 2-16-24 22,051.61 

SCHEDULE "D" 22,051.61 2-18-24 104.17 208.33 2-18-24 21,739.11 
21,739.11 2-19-24 16,321.68 2-19-24 5,417.43 

TRANSCRIPT OF ACCOUNT OF THE CARNEGIE TRUST COMPANY 5,417.43 2-20-24 104.17 208.33 2-20-24 5,104.93 

TITLED "SINKING FUND" 5,104.93 3,796.50 2-26-24 8,901.43 

PER RECORDS OF THE TREASURER OF ALLEGHENY COUNTY 
5,901.43 6,049.15 

200.00 
FROM JANUARY 7, 1924, TO APRIL 25, 1925 110.00 2-28-24 15,260.58 

1924 Debit 1924 Credit 15,260.58 2-29-24 208.33 2-29-24 15,052.25 

Jan. 7 Deposit 236,304.54 Sept. 22 Check to General Fund 100,000.00 15,052.25 3- 1-24 1,433.28 3- 1-24 13,618.97 

Mar. 25 Deposit 50,000.00 Nov. 28 Check to General Fund 300,000.00 13,618.97 3- 3-24 208.33 208.33 3- 3-24 13,202.31 

Mar. 31 Interest 2,432.37 Dec. 31 Balance 15,828.60 13,202.31 3- 4-24 104.16 104.16 3- 4-24 12,993.99 

May 10 Deposit 10,000.00 12,99 3.99 3- 5-24 104.16 2,635.69 3- 5-24 15,525.52 

June 27 Deposit 75,000.00 15,525.52 3- 6-24 125.00 104.16 3,789.75 3- 6-24 19,086.11 

June 30 Interest 3,039.36 19,086.11 3-11-24 593.54 3-11-24 18,492.57 

Sept. 3 Deposit 33,000.00 18,492.57 3-13-24 100.00 3,877.57 5,796.75 3-13-24 8,718.25 

Sept. 30 Interest 3,920.33 8,718.25 3-14-24 208.33 3-14-24 8,509.92 

Dec. 31 Interest 2,132.00 8,509.92 3-15-24 1,558.35 4,560.25 3-15-24 11,511.82 

415,828.60 11,511.82 3-17-24 208.33 104.17 104.17 3-17-24 11,095.15 
415,828.60 11,095.15 3-19-24 208.33 104.17 104.17 3-19-24 10,678.48 

1925 
10,678.48 3-20-24 3-20-24 10,678.48 

Jan. 1 Balance 15,828.60 10,678.48 3-26-24 3-26-24 10,678.48 

Mar. 31 Interest 159.98 10,67 8.48 3-29-24 208.33 97.75 208.33 3-29-24 10,164.07 
10,164.07 3-31-24 1,016.63 3-31-24 9,147.44 

Apr. 25 Balance 15,988.58 9,147.44 4- 1-24 208.33 4- 1-24 8,939.11 
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SCHEDULE "E"- Continued. SCHEDULE "E ,,_ Continued. 

Old New Old New 
Balance Date Checks in Detail Deposits Date Balance Balance Date Checks in Detail Deposits Date Balance 

8,939.11 4- 2-24 958.29 4- 2-24 7,980.82 308,128.64 6-10-24 40,962.52 2,528.00 900.00 6-10-24 263,738.12 

7,980.82 6,441.50 4- 2-24 14,422.32 263,738.12 10,574.95 6-11-24 274,313.07 

14,422.32 3,010.67 4- 7-24 17,432.99 274,313.07 6-14-24 208.33 11,059.25 6-14-24 285,163.99 

17,432.99 3,976.35 285,163.99 6-16-24 1,625.01 6-16-24 283,538.98 

440.00 283,538.98 6-17-24 104.17 208.33 104.17 6-17-24 283,122.31 

105.00 4- 8-24 21,954.34 283,122.31 6-18-24 150.00 6-18-24 292,972.31 

21,954.34 4-15-24 208.33 104.17 430.79 4,540.95 4-15-24 25,752.00 282,972.31 6-20-24 104.17 125.00 6-20-24 282,743.14 

25,752.00 4-16-24 1,729.18 4-16-24 24,022.82 282,743.14 10,470.55 6-24-24 293,213.69 

24,022.82' 4-17-24 729.17 4-17-24 23,293.65 293,213.69 6-25-24 6-25-24 293,213.69 

23,293.65 4-19-24 8,727.05 3,779.25 104.17 4-19-24 10,683.18 293,213.69 28,281.05 6-26-24 321,494.74 

10,683.18 194.00 321,494.74 6-28-24 208.33 6-28-24 321,286.41 

190.00 4-21-24 11,067.18 321,286.41 6-30-24 1,462.47 6-30-24 319,823.94 

11,067.18 4-28-24 96.00 4-28-24 10,971.18 319,823.94 7- 1-24 541.64 7- 1-24 319,282.30 

10,971,18 4-29-24 400.50 125.00 85.00 319,282.30 7- 2-24 104.16 16,729.10 

1,646.30 4-29-24 12,176.98 3,674.35 

12,176.98 5- 1-24 1,849.93 416.70 5- 1-24 10,743.75 26,761.50 7- 2-24 366,343.09 
I I I 10,743.75 5- 2-24 541.65 12,972.45 5- 2-24 45,134.50 23,174.55 366,343.09 7- 5-24 104.16 104.16 104.16 

23,174.55 5- 3-24 208.33 33,879.00 5- 3-24 56,845.22 333.36 

56,845.22 5- 5-24 5- 5-24 56,845.22 3,220.60 

56,845.22 1,650.00 2,750.00 

2,553.60 5- 6-24 61,048.82 700.00 7- 5-24 418,169.07 

61,048.82 5- 7-24 420.64 69,913.00 5- 7-24 130,541.18 418,169.07 7- 9-24 1,433.21 7- 9-24 416,735.86 I· 
130,541.18 5-10-24 2,629.00 6,564.73 1,500.00 44,845.30 5-10-24 164,692.75 416,735.86 7-11-24 3,671.00 2,500.00 10,821.20 7-11-24 421,386.06 I I 

164,692.75 5-14-24 208.33 5-14-24 164,484.42 421,386.06 7-12-24 179,603.31 7-12-24 241,782.75 

164,484.42 5-15-24 1,691.67 43,449.05 5-15-24 206,241.80 241,782.75 7-16-24 1,879.17 7-16-24 239,903.58 

206,241.80 5-16-24 418.17 5-16-24 205 823.63 239,903.58 7-17-24 104.17 i04.17 104.17 12,125.15 7-17-24 251,716.22 

205,823.63 5-17-24 104.17 5-17-24 205,719.46 251,716.22 7-18-24 125.00 7-18-24 251,591.22 

205,719.46 27,417.60 5-17-24 233,137.06 251,591.22 7-21-24 208.33 7-21-24 251,382.89 

233,137.06 5-19-24 104.17 5-19-24 233,032.89 251,382.89 7,216.40 7-22-24 258,599.29 

233,032.89 5-20-24 104.17 5-20-24 232,928.72 258,599.29 7-31-24 566.65 7-31-24 258,032.64 

232,928.72 13,549.30 5-23-24 246,478.02 258,032.64 7-31-24 583.31 8- 1-24 257,449.33 

246,478.02 5-24-24 154.50 5-24-24 246,323.52 257,449.3~ 2,577.75 

246,323.52 19,545.90 5-27-24 265,869.42 
2,420.00 

265,869.42 150.00 333.36 8- 4-24 262.780.44 

72.00 262,780.44 8- 5-24 873.38 8- 5-24 261,907.06 

1,937.95 5-28-24 268,029.37 261,907.06 26,187.30 8- 8-24 288,094.36 

268,029.37 5-29-24 150.00 208.33 208.33 99·0.00 288,094.36 8-14-24 1,059.18 8-14-24 287,035.18 

2,578.00 5-29-24 271,030.71 287,035.18 8-15-24 62.50 125.00 104.17 25.818.75 8-15-24 312,562.26 

271,030.71 5-31-24 2,005.55 14,707.20 5-31-24 283,732.36 312,562.26 8-18-24 2,793.25 2,200.00 84,911.15 8-18-24 222,657.86 

283,732.36 6- 2-24 208.33 208.33 6- 2-24 283,315.70 222,657.86 8-19-24 833.32 18,226.90 8-19-24 240,051.44 

283,315.70 6- 3-24 208.33 1,250.02 6- 3-24 284,357.39 240,051.44 18,101.25 8-26-24 258,152.69 

284,357.39 6- 5-24 6- 5-24 284,357.39 258,152.69 28,291.00 8-29-24 286,443.69 

284,357.39 6- 6-24 72.00 23,843.25 6- 6-24 308,128.64 286,443.69 44,786.75 9- 3-24 331,230.44 
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SCHEDULE "E"- Continued. SCHEDULE "E"- Continued. 

Old New Old New 
Balance Date Checks in Detail Deposits Date Balance Balance Date Checks in Detail Deposits Date Balance 

331,230.44 9- 4-24 1,,974.93 1,100.00 147,623.35 11-17-24 941.67 11-17-24 146,681.68 
985.00 146,681.68 11-18-24 104.17 104.17 11-18-24 146,473.34 I 

2,903.15 9- 4-24 334,243.66 146,473.34 11-28-24 208.33 146,265.01 I 
334,243.66 9- 5-24 133.33 208.33 104.16 9- 5-24 333,797.84 146,265.01 11-29-24 629.15 145,635.86 
333,797.84 9- 8-24 1,999.97 92,047.50 145,635.86 12- 1-24 75.00 208.33 145,352.53 

.20 . 145.352.53 12- 3-24 2,:rn1.62 333.36 
40,900.00 7,225.70 

333.36 9- 8-24 465,078.93 333.36 150,853.33 
465,078.93 9- 9-24 208.33 11,507.25 9- 9-24 476,377.85 150,853,33 12- 4-24 104.16 18,785.00 169,534.17 
476,377.85 9-10-24 1,075.99 12.50 9-10-24 475,289.36 169,534.17 12- 5-24 208.33 169,325.84 
475,289.36 22,055.30 9-12-24 497,344.66 169,325.84 63.25 12- 6-24 169,389.il9 
497,344.66 9-15-24 937.49 9-15-24 496,407.17 169,389.09 12- 8-24 1,904.67 208.33 167,276.09 
496,407.17 9-16-24 153,736.18 6,977.35 9-16-24 349,648.34 167,276.09 12-15-24 17,282.20 73,727.88 76,266.01 
349,648.34 9-17-24 208.33 9-17-24 349,440.01 76,266.01 5,061.60 81,327.61 
349,440.01 9-18-24 104.17 9-18-24 349,335.84 81,327.61 5.00 
349,335.84 9-19-24 104.17 9-19-24 349,231.67 6,001.85 12-18-24 87,334.46 

I 349,231.67 9-23-24 11,626.00 9-23-24 337,605.6, 87,334.46 101,078.96 188,413.42 I I 
337,605.67 11,626.00 188,413.42 12-19-24 2,208.70 186,204.72 

11,626.00 9-23-24 360,857.67 186,204.72 12-22-24 1,758.59 184,446.13 
360,857.67 9-30-24 104.16 208.33 9-30-24 360,545.18 184,446.13 .36 12-27-24 184,446.49 
360,545.18 10- 1-24 1,358.29 10- 1-24 359,186.89 184,446.49 12-29-24 708.31 -J-83,738.18 
359,186.89 10- 2-24 208.33 7,155.85 10- 2-24 366,134.41 18a, 738.18 12-30-24 1.855.98 270.55) I, 
366,134.41 440.00 177.10) 

2,623.75 26.50) 12-30-24 
1,364.20 10- 3-24 370,562.36 30.60) 

370,562.36 10- 7-24 125.00 104.16 104.16 7,486.40 - -- - ,.,.,. 345.00) 
390.00 1,776.77) 184,508.72 
333.36 10- 7-24 378,438.80 184,508.72 450.00 

378,438.80 10-15-24 937.49 10-15-24 377,501.31 11,607.50 12-31-24 196,566.22 
377,501.31 10-16-24 1,820.82 10-16-24 375,680.49 196,566.22 1- 2-25 208.37 196,357.85 
375,680.49 10-18-24 400.00 2,413.85 1,655.50 10-18-24 371,211.14 196,357.85 1- 3-25 15,458.50 1,957.58 178,941.77 
371,211.14 10-18-24 120,688.49 10-18-24 250,522.65 178,941.77 1- 5-25 4.60 178,937.17 
250,522.65 10-21-24 854.18 9,482.20 10-21-24 259,150.67 178,937.17 4,302.65 
259,150.67 10-23-24 104.16 104.16 208.33 5,889.80 10-23-24 264,623.82 333.36 2- 9-25 183,573.18 
264,623.82 399.25 10-29-24 265,023.07 183,573.18 1-10-25 100,523.92 83,049.26 
265,023.07 10-30-24 104.16 75.00 10-30-24 264,843.91 83,049.26 1-13-25 78,621.58 4,427.68 
264,843.91 10-31-24 908.30 10-31-24 263,935.61 4,427.68 1-14-25 1,295.83 3,131.85 
263,935.61 11- 1-24 104.16 208.33 208.33 11- 1-24 263,414.79 3,131.85 1-15-25 520.85 2,611.00 
263,414.79 11- 3-24 104.16 11- 3-24 263,310.63 2,611.00 1-16-25 208.33 2,402.67 
263,310.63 11- 5-24 208.33 6,741.25 2,402.67 1-17-25 395.84 2,500.80 1-17-25 4,507.63 

1,260.60 11- 5-24 271,104.15 4,507.63 1-27-25 2.966.40 1-27-25 7,474.03 
271,104.15 11-12-24 1,271.46 11-12-24 269,832.69 7,474.03 1-28-25 126.45 7,347.58 
269,832.69 11-15-24 122,209.34 11-15-24 147,623.35 7,347.58 1-29-25 120.37 38.57 7,188.64 

7,188.64 1-30-25 601.58 6,587.06 
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SCHEDULE "E"- Continued. SCHEDULE "E"- Continued. 

Old 
New Old New 

Balance Date Checks in Detail Deposits Date Balance Balance Date Checks in Detail Deposits Date Balance 

6,587.06 1-31-25 1,474.96 5,112.10 25,518.87 4- 4-25 104.16 125.00 104.16 2,628.15 4- 4-25 27,813.70 

5,112.10 2- 2-25 104.16 104.16 4,903.78 27,813.70 4- 9-25 1,183.75 26,629.95 

4,903.78 2- 3-25 104.16 275.00 2- 3-25 26,629.95 4-14-25 1,041.67 25,588.28 
5,087.80 2- 3-25 10,162.42: 25,588.28 4-15-25 1,150.01 890.00 4-15-25 25,328.27 

10,162.42 333.36 2- 3-25 10,495.78 25,328.27 4-17-25 104.17 25,224.10 

10,495.78 2- 4-25 651.74 3,443.65 2- 4-25 13,287.69 25,224.10 4-20-25 240.00 22.50 125.00 2,345.70 4-20-25 27,182.30 

13,287.69 2- 6-25 6.53 104.16 13,177.00 27,182.30 4-21-25 15,847.83 11,334.47 

13,177.00 2- 9-25 29.10 6.78 13,141.12: 11,334.47 4-22-25 35.98 63.33 11,235.16 

13,141.12 2-10-25 13.40 13.48 13,114.24 11,235.16 4-23-25 52.96 11,182.20 

13,114.24 2-13-25 662.49 12,451.75 11,182.20 4-24-25 7,000.00 4,182.20 

12,451.75 2-14-25 75.00 208.33 12,168.42 4,182.20 4-25-25 4,144.18 38.02 

12,168.42 2-16-25 1,576.40 4,934.90 2-16-25 15,526.92 

15,526.92 2-17-25 104.17 15,422.75 

15,422.75 2-18-25 520.85 14,901.90 

14,901.90 2-21-25 4,963.00 3,184.12 148.00 6,606.78 

6,606.78 2-26-25 22.64 6,584.14 
I J1 6,584.14 2-27-25 336.06 3,267.10 2-27-25 9,515.18 

9,515.18 2-28-25 991.63 8,523.55 

8,523.55 3- 2-25 208.33 104.16 11.03 8,200.03 

8,200.03 3- 3-25 104.16 208.33 965.12 6,922.42 

6,922.42 3- 4-25 104.16 333.36 3- 4-25 
11,557.15 3- 4-25 18,708.77 I· 

18,708.77 3- 6-25 187.00 150.00 15.00 3- 6-25 18,386.77 I I 

18,386.77 4,280.25 3- 7-25 22,667.02 

22,667.02 3- 9-25 573.62 22,093.40 

22,093.40 3-10-25 275.25 21,818.15 

21,818.15 3-14-25 13,705.22 8,112.93 

8,112.93 3-16-25 125.00 104.17 104.17 3,000.40 3-16-25 10,779.99 

10,779.99 3-17-25 1,591.66 9,188.33 
9,188.33 3-18-25 104.17 104.17 8,979.99 

8,979.99 3-20-25 20.00 22.50 8,937.49 
8,937.49 3-21-25 15.20 8,922.29 
8,922.29 3-24-25 16.95 38.25 8,867.09 
8,867.09 3-26-25 458.98 3,609.50 3-26-25 12,017.61 

12,017.61 3-28-25 38.84 11,978.77 
11,978.77 3-30-25 833.31 11,145.46 
11,145.46 3-31-25 1,149.96 9,995.50 

9,995.50 4- 1-25 208.33 9,787.17 
9,787.17 4- 2-25 104.16 1,318.90 4- 2-25 

1,010.00 4- 2-25 
13,173.60 4- 2-25 

333.36 4- 2-25 25,518.87 
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Pittsburgh, May 28, 1925 

My dear Mr. Parish:-
In compliance with the request for an opinion 

on the several questions -which you have sub-
mitted touching the liathility of your client, the 
Southern Surety -Company, as surety on the bond 
given by the Carnegie Trust Company to the 
County of Allegheny conditioned for the faithful 
payment ·over of all County moneys deposited 
during the term in office of the present Treas-
urer, Samuel D. Foster, and the payments of 
certain interest arising on daily balances, I 
ibeg to say:-

(a) Question: Is the warrant of attorney 
to confess judgm,ent contained in the 
bond sufficient authorization to enable 
the immediate entry of a judgment in 
this jurisdiction against the surety 1 

Predicated on the fact that there has been a 
default to the extent o.f more than the amount 
of the bond, the due execution and deEvery where-
of are not in question, undoubtedly the ,-varrant 
of attorney is sufficient to enable any attorney of 
this Bar to forthwith appear and confess judg-
ment against both obligors for the full amount 
of the bond and attorneys fees therein provided. 
Ins,truments containing warrants of attorney 
to confess judgment like notes, 'bonds accompany-
ing mortgages, etc. are in common use, in Penn-
sylvania and have often been before the Court. 
There can be, no question of the validity of such 
authorizations or of judgments confessed in 
exercise of the same. In a case which went to 
the Supreme Court where a judgment was con-
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fessed against the principal and surety on a 
warrant of attorney -contained in a bond given 
to secure the payment of taxes the Court struck 
down the judgment against the principal but 
suffered it to stand as against the surety. 
Numerous cases -could be -cited wherein judgments 
confessed on warrants of attorney have be,en sus-
tained but this is hardly necessary. 

After a judgment has been confessed any de-
fense available would have to be made if at all 

' ' by way of a petition presented to Court to open 
the judgment. . Upon proper showing a rule 
would then be granted, depositions would be 
taken and at the argument if the Court were 
satisfied of the proba'ble existence of a valid de-
fense the judgment would be opened and the 
parties relegated to a trial by jury, unless, of 
course, the defense set Uip involved only questions 
of law. So far as concerns attorneys fees in-
rluded in any confession of judgment, this is 
always a matter to be controlled and regulated 
by the Court. 

Mr. Parish 2 ~!fay 28, 1925 
Attorneys fees are intended to cover compensa-
tion for services rendered in the matter of a 
collection. I would think that in your case 
there would be little likelihood of a judgment 
being entered until after you had signified an 
unwillingness to make good the deposit to the 
extent of the an1ount of the bond and if your 
liability is adn1itted I should rather imagine 
you will not have any particular difficulty in 
obtaining fron1 the County Comn1issioners en-
ough indulgence to pennit of you calling upon 
the parties with whom you have reinsured the 
risk for their respective contributions. 
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(b) Question: Assu1ning that at the time 
the bond was tendered and approved 
the County commissioners of Allegheny 
County knew that the principal was in-
solv,ent and withheld that information 
from the surety, who was ignorant of 
the fact, would that be sufficient to re-
lieve the surety of lia1bility1 

The Carnegie Trust Company was designated 
a depository under the provisions of an Aet of 
Assembly which constitutes ·the three commis-
sioners, each having one vote, the County Treas-
urer and the County Controller a board to make 
the selection of depositories for County funds fol-
lowing ithe election of a County Treasurer. The 
act provides, inter alia, '' That deposits shall be 
made with them ( the depositories selected) as 
soon as satisfactory bonds approved by the 
County Commissione,rs shall he filed with the 
Controller.'' 

There is a clear distinction be•tween the li-
ability of a surety on an obligation to an in-
dividual or private corporation and to a munic-
ipal corporation. In the former case a 1naterial 
misrepresentation by the servant or official of 
the obligee whose duty it is to accept the bond 
is a fraud upon the surety and avoids it, but it 
is otherwise in the latter case. 

In the case, of United States vs. Kirkpatrick, 9 
Wheaton 720 (1824) where it was argued that the 
gross laches of a public officer relieve the surety 
on an official bond, 1\1:r. tTustice Story, who ren-
dered the opinion of the Court, says: "The 
general principle is that laches on the ground of 
public policy is not imputable to the govern-
ment tha:t the utmost vigilance of the govern-
ment would not save it from losses if the doctrine 

209 

DefendanVs Answering Affidavits-J. L. Parrish 
-Exhibit B. 

of laches can be applied to the financial trans-
actions of its officers. ' ' 

The case of Lauer Brewing Company vs. Riley, 
195 Pa. 449, is authority for the doctrine that a 
ma,terial misrepresentation by the servant or 
official whose duty it is to accept the bond is a 
fraud upon the surety and avoids it where the 
obligation runs to an individual or a private cor-
poration. 

1\1:r. Parish 3 May 28, 1925 

In the case of Commonwealth to use vs. Jimi-
son, Appellant, 205 Pa. 367, before our Supreme 
Cour1t in 1903, the liability of the appellant, 0110 

of the sureties on the bond of a tax collector 
was under consideration. It appears that one 
Loper was appointed collector of delinquent taxes 
of Cheltenham Township for the year 1897 and 
received the tax duplicate, his appointment being 
made by the County treasurer upon whom the la·w 
conferred the authority. A bond in the sum of 
$9,000, with Jimison and others as sureties was 

' accepted and approved. The bond after reciting 
the appointment and delivery of the tax duplicate 
contained the single condition that the principal 
should collect the taxes charged and pay them 
over to the County treasurer, less exonerations, 
within a specified time. Loper became a de-
faulter and the commissioners brought suits 
against the sure,ties who defended on the ground 
of fraud and misrepresentation. 

The undisputed evidence at the trial was that 
Loper at the time the bond was executed was in 
default on the duplicates for the years 1894, 
1895 and 1896 when he was also appointed col-
lector, a fact necessarily known to the County 
treasurer who, notwithstanding the disqualifica-
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tion had appoint,ed him as collector for the year 
1897. The surety Jimison was not informed of 
the previous default when he executed the bond 
and so far as it appears from the evidence was 
ignorant of the fact of default. While the· treas-
urer did not notify him that Loper had ibeen a 

lO defaulter there is nothing to show that he prac-
ticed any intentional concealment from, or ma~e 
any willful misrepresentations to him. A_ verdict 
was rendered and judgment entered against the 

20 

30 

surety. 
Upon appeal 1\1:r. Justice Dean ~n renderi3:1g .the 

opinion of the Court after stating the d~~tin~-
tion as. has already been noted, says that It 1s 
not based on any ·difference of moral obligation 
of the state or n1unicipality and that of the in-
dividual hut wholly on the ground of public 
policy. 'The public demands from its offi~ers 
strict performan0e of their official duties and 1n a 
large degree must suffer from their .nonperf?r-
mance; but it is not answerable to third parties 
for their neglect to perform only their moral 
duties. Any other rule would bring disaster to 
the public. I-Iere it was the official duty of the 
County treasurer to receive the moneys, to keep 
correct accounts and to pay over to his successor 
any balance in his hands at the end of his term. 
Perhaps morally it was his duty to say to ~oper 's 
sureties when they wer,e· aibout to go on }ns bond 
that he had not yet paid over the amounts on his 
three previous duplicates but his official duty as 
County treasurer did not require him to do so, 
that is to act as neighbor or guardian to third 
persons. * * * Therefore, we are clearly of 
the opinion, this being a bond to pro~ect the 
public tha.t whatever inference the sureties may 

4o re_aso~ably have drawn from the· silence of the 

211 

Defendant's A ns•u;ering Affida'Vits-J. L. Parrish 
-Exhibit B. 

officer who aecepted and approved it, their 
liability is fixed by the terms of the bond alone. 

1\!l.:r. Parish 4 1\fay 28, 1925 

In the case of Commonwealth to use appellant 
vs. American Bonding and Trust Company, 205 
Pa. 372, involving the liability of the other surety 
on the Loper bond, there was a somewhat 
stronger defense, for in answer to the suit by 
the County commissioners it wa.s shown that at 
the time Loper made application for the appoint-
ment of collector of delinquent taxes he applied 
to the An1erican Bonding and Trust Company to 
become his surety. Before executing the bond, 
however, the Trust Company applied 'by letter to 
the County treasurer for information regarding 
Loper, enclosing a written schedule of questions 
with answer blanks to be filled out. The Treas-
urer, Godschall, received the letter and handed 
the blanks to his private counsel with direction 
to answer and the counsel wrote the following an-
swers to certain of the questions submitted: 

'' 15. (a) Is there now to your knowledge 
any shortage due by the appli-
cant 1 
No, Sir. He owes part of 1896 
1897 duplicates uncollected by him. 

(b) Has he ever been short with you 1 
No, Sir. He ha·s been slow in col-
lecting his taxes but pays as fast 
as he collects.'' 

The interrogatories and answers were returned 
to the Surety Company by counsel. Upon the 
trial the Court instructed the jury tha,t the evi-
dence offered to sustain the defense was sufficient 
and they must find for the defendant. The jury 
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so found and the case went to the Supreme Court 
on appeal by the County commissioners. In the 
opinion of the Supreme Court reversing the judg-
ment of the Court below Mr. Justice Dean, who 
also rende,red the opinion, says : 

''We will not waste time over the quibbling as 
to whether Place ( the counsel) had authority to 
answer t!he interrogatories; we think with the 
court below, that the only fair inference from 
the evidence is, that he had full authority from 
the treasurer, and that his act must be taken as 
that of Godsehall, who wa.s the treasurer. The 
a.nswe,rs quoted, although not altogether false, 
were certainly not the whole truth. The treas-
urer was no,t bound to answer the questions at 
all, but when Godschall did undertake to an-
swer them, he was bound as a man of veracity 
to tell the truth; a public officer may not be bound 
to give information or answer questions, but 
when as a man he voluntarily does so, the moral 
obligation on him as a man to tell the truth re-
mains in full force. In his ,answers to the ques-
tions he did not tell the truth; Loper was a 
defaulter for every year he had been col-
leetor. * * * Assume for the sake of argu-
ment that the County treasurer was the repre-
sentative of the County, then comes the question, 
in what particular does he represent it~ Clearly, 
only in those particulars which 

Mr. Parish 5 1\1:ay 28, 1925 

pertain to his office. His morals outside of his 
official acts inay be reprehensible and be the in-
direct cause of loss to others, but the public who 
elected or appointed him are not responsible. * * * 
By appointing Godschall trea,surer the public 
did not constitute him a bureau of information 
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for the .accommodation of all persons who chose 
to ask questions of him. We are of the opinion 
that the suret~ company had no legal right to 
ask _these questions and when it did there was no 
official duty on the part of the officer to answer 
the·m; when he chose to do so, he was the mere 
agent of the company just as any other person 
would hrave been of whom it might have made the 
saine request.'' 

So~ffwhat to the same effect are the cases of 
Harnsbu:g vs. Guiles, 192 F1a., 191, Wayne vs. 
Commercial National Bank, 52 Pa. 343 and Bore-
land vs. Washington ·County, 20 Pa. 150. In 
the last ca.se there was actual misrepresentation 
~y the county commissioner through his publica-
tion that the delinquent tax collector whose bond . . ' was 1n question, had paid up in full on his pre-
~ious duplicate. The surety sought to be re-
heved by reason of the actual misrepresentation. 

My conclusion is that the facts a,ssumed if 
proven would not relieve the surety. 

( c) Assuming that some months after the 
bond had been given and at a time 
when the. amount of moneys on deposit 
was cons1dera:ble less than the amount 
of the ·bond the deposit was increa,sed 
to su_bstantially its present amount (ap-
proximately $1,300,000.00) in pursuance 
of an understanding between one or 
more of the County Commissioners and 
the principal by which a friend of the 
former was loaned by the latter a large 
sum of money which remains unpaid, 
would that relieve the surety of li-
ability! 
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The liability of the surety had already been 
fixed and ,such an act no matter how corrupt and 
prejudicial to the surety could not possibly serve 
to relieve the surety on the bond for exactly the 
same reasons set forth in United States vs. Kirk-
patrick, Commonwealth vs. Jimison, and other 
cases above noted. 

(d) Assuming that after the bond in ques-
tion had been given the County treas-
urer took from the principal another 
o'blig.ation conditioned for the faith-
ful payment over of certain State 
revenues of which the treasurer was 
made the collector and with the obliga-
tion the principal had pledged as col-
lat,eral security certain shares of stock 
which he subsequently returned before 
the principal 's insolvency was known 
to the public but not before the treas-
urer and the County commi,ssioners had 
good reason to believe the principal was 
insolvent, would that be sufficient to 
relieve the surety of liabi1ity1 

Mr. Parish 6 J\1:ay 28, 1925 

The giving of the bond in question and the 
taking of the subsequent obligation with the col-
lateral pledged as security for the faithful pay-
ment over of State rev,enues are transactions in 
no way interrelated. T'hey did not involve the 
same parties nor the ,s1ame subject matter. The 
county treasurer in collecting State Revenues was 
not the agent or servant of the County nor was 
he engaged in the performance of any official 
duty for the County of Allegheny. When the 
Carnegie Trust Company had accounted for and 
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paid over the State revenues in its hands it was 
presumably entitled to receive back the collateral 
it had pledged and the County treasurer was not 
warranted in withholiling a return in the absence 
of a ,spe,cific stipulation to make such collateral 
answerable for County moneys on deposit. And 
even if there had been such a stipulation and the 
County treasurer knew that the Trust Company 
was insolvent or if there had been an actual de-
fault in the bond in question the return would not 
in my judgment relieve the surety from its 
liability for the same reasons advanced in the 
cases already discussed. 

I believe I have considered and answered all 
the questions which you were good enough to sub-
mit for my opinion. I am extremely sorry I 
could not have answered any of your questions 
in the affirmative and given you some little hope 
of making a successful defense on the bond in 
question. But the cases I have cited and which 
I think are very much in point would seem to 
call for negative answers. 

Upon the question of subrogation and prefer-
ence in the matter of distribution of the assets 
of the Carnegie Trust Co. I shou]d be glad to 
furnish you with an opinion a little later along. 

Very truly yours, 

Henry G. vV asson (Signed) 

James Parish, Esq., 
Des Moines, Iowa. 

10 

20 

30 

40 



! 
I 
l 

10 

20 

216 
Notice of jJf otfon to Strike Oid Original Bill of 

Oomplafo,t. 

NOTICE OF MOTION ·TO STRIKE OUT 
ORIGINAL BILL OF COMPLAINT. 

Filed November 23, 1926. 

IN CHAN1CERY OF NEW JERSEY. 

Between 
COMMERCIAL CASUALTY INSUR-

ANCE CoMPANY and NEw 
JERSEY FIDELITY AND PLATE 
GLASS INSURANCE COMPANY, 

C 01nplainants, 

and 

SOUTHERN SURETY COMPANY 
OF DEs MoINES, low A, 

Defendant. 

On Bill, &c. 
Notice of 
Motion to 
Strike Out 
Bill of Com-
plaint. 

To Messrs. McCarter & English, solicitors for 
complainant: 

SIRS: 
TAKE N oTICE that on Tuesday, November 23, 

1926 at 10 o'clock in the forenoon of that day, or 
' 3 o as soon thereafter as counsel may be heard, at 

the Chancery Chambers in the City of Newark, 
we shall apply to the Chancellor for an order 
striking out and dismissing complainants' bill of 
complaint in the above-entitled cause, upon the 
following grounds: 

1. Because the hill does not allege any ground 
for equitable relief. 

2. Because a court of equity will not restrain 
the prosecution of an action at law when the de-

40 
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fenses to the action can be made in the law court 
as in the equity court. 

3. Because all the alleged defenses to the de-
fendant's actions in the Supreme Court, as set 
forth in the bill of con1plaint, could be pleaded 
in said action at law. 

4. Because this Court will not relieve the 
complainant from the result of their own failure 
to properly set up their defenses in the actions 
at law. 

5. Because an adequate remedy for the com-
plainants exists in the said law actions. 

6. Because the complainants herein are in 
laches. 

Dated November 17, 1926. 

Yours, &c., 

LUNI, TAMBLYN & COLYER, 
Solicitors for and of Counsel with Defendant. 
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OPINION OF VICE-CHANCELLOR. 
Filed December 28, 1926. 

IN CHANCERY OF NEW JERSEY. 

Between 10 

20 

30 

40 

COMMERCIAL CASUALTY INSUR-

ANCE CoMPANY and NE,v 
l_) JERSEY FIDELITY AND LATE 

GLASS INSURANCE COMPANY, 
C 01n1plainant s, 

and 

SouTHERN Suu1<..:TY CoMPANY 

OF DEs MoINEs, low A, 
Defendant. 

Opinion. 

1. Inherently, equity has. jurjs~iction ~ver 
all cases of fraud. When the primary nght 
is legal, and the jurisdic_tion of the law 
courts is concurrent, and 1f the remedy . at 
law is adequate, certain and. complete. equ~ty 
remains passive. But equity remains in-
active only in that class of fraud that are 
recognized and remediable at law. 

2. A false representation with_out intent 
to deceive will not sust~in an 8:chon at law 
for deceit· while in equity a misrepresenta-
tion of a 'material fact, though there be no 
moral delinquency, is deemed to be fraudu-
lent. 

For complainants, McCarter & JiJnglish ( George 
W. C. McCarter). 

For defendant, Lum, Tan1blyn & Colyer (Ralph 
Lum). 

• 
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BACKES, V.-C. 
On February 25, ] 924, the Southern Surety 

Company, of lowa, entered into a bond for 
$1,100,000 to the County of Allegheny, Pa., to 
secure the county's deposit in the Carnegie Trust 
Company during the term of the then county 
treasurer. Tlw complainants, Cornmercial Cas- 10 
ualty Insurance Company and New Jersey Fi-
delity and Plate Glass Company, reinsured the 
Southern Company against loss on its bond, each 
to the extent of $50,000. The Carnegie rrrust 
Company failed in 1925 owing the county more 
than the su.m of the bond and the Southern Com-
pany paid its loss and called upon the rein-
surers to contribute, and upon refusa 1 brought 
an action against each in the Supreme Court in 
September, 1925. They severally answered set-
ting up certai11 affirmative defenses, with which 
we are not now concerned. Upon motion to 
strike the answers, and a counter-motion for leave 
to file supplemental answers setting up addi-
tional defenses, out of time, an order was en-
tered in February, 1926, striking out part of 
the answers, and the cou11ter-motio11 was denied 
with leave to renew upon affidavits supporting 
some of the additional defenses. In October 
following, and on the eve of the trial at law, 
the application was renewed, and was denied by 
the Chief Justice on the ground, as alleged in 
the bill, "that the defendants in said action were 
in ]aches in presenting the matter to the court 
so near the time when the trials were to come 
on.'' It appears that the infor111ation support-
ing the defenses had been in the possession of 
the defendants' attorney since the previous June. 
r~rhereupon t}d s bill was filed to cancel the poli-
cies of reinsurance and to stay the actions at 
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law, and a restraint was granted until the return 
day of the order to show cause why an injunction 
should not issue pendente lite restraining the 
suits. The matter is now up on the order to 
show cause, and also on motion to strike the 
bill for want of equity, on the ground that the 
law court has complete jurisdiction to entertain 
the defenses there proposed and now set up in 
the bill for equitable relief, and further, that 
the refusal of the law court, in the exercise of 
its discretion, to entertain the defenses out of 
time and because they carne too late, furnishes 
no ground for equitable interference. 

The allegations of fraud in the procurement 
of the policies, of reinsurance alleged in the bill, 
and which were rejected by the law court, are, 
that to induce the reinsurance, a duly authorized 
agent of the insured represented to one of the 
complainants that his company was about to 
ente-r into a bond to the Carnegie Trust Com-
pany for $1,400,000; "that the president of Car-
negie Trust Company was one John A. Bell who 
was a man of large financial means, worth at 
least $1,400,000, and known by him to be worth 
far in excess of that amount and a sum not 
less than ten or eleven milljon dollars; that said 
Carnegie Trust Company was a solvent and well-
managed institution, and that the fact of the 
solvency of the Trust Company and wealth of 
said Bell, who was an indemnitor of the South-
ern Company, would, of course, lessen the risk 
of the proposed reinsurers,'' and that relying 
on the representations the contract of reinsur-
ance was entered into. (It is not alleged, but it 
will be assumed as pleaded, that these repre-
sentations were carried to the other insurer by 
direction of the insured.) It is further alleged 
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that the bond of the Southern Company to the 
Trust Company was a renewal and not an orig-
inal bond ( and it will be assumed as pleaded 
that it was represented to be an original bond) 
and that the insured concealed from the com-
plainants that the several insurers on the previ-
ous bond had refused to reinsure the previous 
bond, and that they refused because of irregu-
larities of the Carnegie 'l1rust Company and 
John A. Bell, its president, disclosed durin O' an 
• • • 0 
1nvestigat10n lnwwn as the I(ephart investigation 
conducted by the Auditor General of Permsyl-
vania, whicl1 resulted in the indictment and con-
viction of' J{epha rt, the State 'freasurer, of 
making fah,e reports of his accounts ( with the 
Carnegie rrrust Company) and the cornpuhmry 
payment by the Carnegie 'l,rust Company to the 
State of tl1e ~mm of $15,000 for interest on 
moneys of w]1ieh the Trust Cornpany had the 
unlawful use as a result of the irregularities be-
tween Bell and Kephart; and that had the com-
plainants known the bond ,vas a renewal and 
that the previous reinsurers had refused to re-
insure tl1ey would have learned that these re-
insurers had refused because the Carnegie Trust 
Company was insolvent and had been improp-
erly managed, and that they, the complainants, 
would not have undertaken to · rein sure. The 
further allegations are that at the time of the 
representa t.ions the said .J olm A. Bell was in-
solvent and that the Carnegie 'J1rust Company 
was insolve11t, and instead of being well managed 
was carelessly and corruptly conducted by the 
said John A. Bell. That all the representations 
were false to tlie knowledge of the agent of the 
insured wJ10 made them, except tlie one as to 
the financi,11 c:ondi tion of Bell. rl\vo additional 
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allegations, that it was represented that the 
bond was to be $1,400,000 whereas it was for 
$1,100,000, and that the assured would itself 
carry $150,000 of the liability, are not traversed, 
and for the reasons that the bond was in fact 
for $1,100,000 to the knowledge of the reinsurers, 

10 and that it was stipulated in the bond that the 
assured would carry a risk of $150,000 ou the 
principal; that is, it ,vou1d bond the Carnegie 
Trust C01npany by separate bond for that 
an10unt without reinsuranee. rrhe false repre-
sentations a1leged in the proposed supplemental 
answers in the lawsuits are not precisely in the 
language of the allegations of the hi11, nor are 
the a11egations of concealment identical, but 
they are of the same significance. 

20 
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If the fraud upon which appeal i8 rnade to 
equity is cognizable at law, the rejection of the 
defenses, tendered out of time, because of laches, 
does not, of course, invite interposition by this 
Court. Disciplinary measures of the law covrts 
denying defenses are not grounds for entertain-
ing the same defenses in equity. And it is not 
understood that the complainants rest their 
claim to be heard in equity because the law 
court, for that reason, refused to hear i11em. 
The hill is presented on the theory tl1at al-
though tl1e cornplainants may have a remedy at 
law, they are at liberty to c01ne into equity, be-
cause of its original jurisdiction over all matters 
of fraud; and because their defense of fraudu-
lent procuremtmt rests in proo r which is suffi-
cient in equity only to overthrow the contracts 
sued on at law, viz: that the representation as 
to the financial worth of John A. Bell was un-
truthful but not deceitful. 

223 
Ovinion of TTice-Ohancellor. 

Inherently, equity has jurisdidion i11 all cases 
of fraud. Eggers v . .Anderson, 63 N. J. E. 264. 
But its doors have not been as freely open to 
all manner of fraud since the law courts have 
taken upon themselves to grant relief in some 
cases of fraud. When the primary riO'ht is legal 
as it is here, and the jurisdiction ~f the la; 
~ourts is concurrent, and if the remedy at law 
1s adequate, certain and complete equity remains 
passive. Equjty remains inactive only in that 
class of fraud tliat are recognized and remedi-
able at law. A misrepresentation without in-
tent to deceive will not sustain an action at law 
for d~ceit, while in equity an untruthful repre-
sentation of a material fact, though there be 
no moral delinquency, is deemed to be fraudu-
lent. Eibel v. Von J?ell, 55 N. J. Eq. 670; Straus 
V, Norris, 77 N. J. Eq. 33; Cowley V. Smyth, 46 
N. J. L. 380. The law courts not having as yet 
taken upon themselves to relieve against wrongs 
resulting fron1 1nisrepresentations fraudulent in 
conscience only courts of equity continue to per-
form that function. 

The charge that the false representations con1-
plained of, save the one as to Bell's fu1ancial 
wealth,_ were knowingly false and deceitfully 
made, 1s a defense cognizable in the law courts. 
Cowley v. S1nyth, 46 N. ,T. L. 380. And so the 
concealn1ent of the fact that the bond of the 
Southern Company was a reuewal and not an 
original bond, if it constitutes a 1neritorious de-
fense, is as available at law as in equity. In-
surance Co. v. vVoodruff, 26 N. J. L. 541; Joyce 
on Ins., Sec. 1844, et seq.; Carter 1) . Boeh1n, 
13 Eng. Rul Cas. 501. The claim to equitable 
relief is founded by the bill upon the misrepre-
sentation by the agent of the Southern Com-
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pany that, ''John A. Bell, who was a man of 
large financial worth, worth at least $1,400,000 
and known by him to be worth far in excess of 
that amount and a sum not less than ten or 
eleven million dollars." As to this it is alleged, 
"That the complainants do not claim that the 
sajd representations were untrue to the knowl-
edge of the said Zwinggi ( the agent). The mis-
representations in this respect, it will be noted, 
are two-fold. So much as representation that 
Bell was a man worth at least $1,400,000 was 
an affirmation of a fact, not of opinion, and if 
untrue though ingenuously made, would be con-' . demned in equity only; the added representation 
that Bell was known by h'irn (the agent) to be 
worth far in excess of that amount and not less 
than ten or eleven million dollars, was an af-

20 firn1ation of a fact, that is, that the fact was 
known to him, and if untrue was a deceit and 
redressible at law. If, at law, the co1nplainants 
should establish the first and not the second 
their defense would fail, whereas in equity if 
they proved the first and not the s~co?d. tl!ey 
would prevail. In this respect the Jurisdiction 
of the law courts is obviously not equal to the 
occasion; not on par with equity's remedy. 

30 But the complainants are not reduced to the 
single and narrow ground assigned in their bill 
in maintaining their suit in this Court. rrhe 
concurrent jurisdiction of the law courts to re-
lieve against deceitful representations does not 
abridge equity's jurisdiction to grant relie.f on 
that score, and, even though it be, as contended, 
that the :bill discloses that all the misrepresenta-
tions were deceitfully made, it may 'be that the 
complainauts would not be able to prove that the 

40 misrepresentations were knowingly false, but 

225 

Opinion of Vice-Chancellor. 

could only prove that they were material and un-
true-a defense in equity only. The complain-
ants are not to be put to the hazard at law when 
the requirements in equity are less exacting. In 
Schoenfield v. Winter, 76 N. J. Eq. 511, on de-
murrer to a hill to rescind a contract on the 
ground of deceitful misrepresentation and to 
restrain an action at law in assumps'it arising out 
of the, contract (78 N. J. L. 92) Vice-Chancellor 
Howell overruled the demurrer, holding that 
"While the bill sets out a common law action 
for deceit, this does not interfere with the juris-
diction of equity. In order to set aside a con-
tract founded in fraud, it is only necessary in 
equity to prove that the representation upon 
which the action is founded is false, that it is 
material, and that damage has ensued; while 
at the common law the proof must go to the ex-
tent of satisfying the jury that the defendant 
knew that tl1e state1nent relied upon was false. 
It will therefore be seen at a glance that the 
remedy in equity is much broader and much 
more efficient than the remedy at law could be. 
It was held in Morse v. Nicholson, 55 N. J. Eq. 
(10 Dick.) 705, that in a case where· the juris-
diction of the courts of law and equity for the 
redress of frauds was concurrent, the court of 
equity should entertain the cause and determine 
it upon its merits, provided that adequate relief 
could not be obtained at la,v; and this, I take 
it, is a general rule which ought to he, applied 
in the discretion of the Court to cases of fraud 
where there are concurrent remedies.'' See also 
Straus v. Norris, supra-. 

Nor is the remedy certain iu the suits at la,v. 
':l1he plaintiffs there may before or at the trial 
suffer non-suits and subject the cornplainants to 
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other and vexatious suits here or in other juris-
dictions. They are entitled to the more nearly 
certain remedy afforded in equity by decree 
to surrender the policies of insurance, for can-
cellation upon proof of fraud, whether the fraud 
be unconscionable or deceitful. In Metler Admrs. 

10 
v. Metler, 18 N. J. Eq. 270, on a bill to restrain 
an action at law on a negotiable promissory note 
and to have it delivered up for cancellation, a 
demurrer on the ground that there, was no ade-
quate remedy at law was overruled principally 
upon the ground that the note was negotiable, 
but also upon the consideration that the suit 
might be discontinued and the note held until 
the evidence to prove its invalidity could not be 
had. And it was also observed that the weight 
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of authority is in favor of equity's jurisdiction 
to order the cancellation even though an instru-
ment was at law void ·On its face. The Chan-
ce1lor 's opinion was affirmed by the Court of Ap-
peals (19 N. J. Eq. 457) which approved and em-
phasized the Chancellor's reason, that the action 
at law could be discontinued and suit brought 
later and pe,rhaps in a foreign jurisdiction when 
the proof to defeat it might not be available. 
Vice-Chancellor Howell, in ,Schoenfield v. Winter, 
supra, in concluding that the remedy at law ,:vas 
not as complete as in equity considered that the 
complainant, upon establishing the fraud was 
€ntitled to a cancellation of the contract and to 
be relieved of any obligation under it, and dis-
charged from its performance. And in Sweeny v. 
Williams, 36 N. J. Eq. 627, a bill to restrain an 
action at law to recover on a non-negotiable bond 
on the ground that it was given without con-
sideration, Mr. Justice Magie, speaking for the 
Court of Appeals, said, in holding that chancery 
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had jurisdiction of the merits '' r_rhe complain-
ant was entitled if at all, to a relief broader 
than could be afforded him in the action at law. 
He asked, and if his contention is correct was 

' entitlied to a perpetual injunction against the 
bond. At law, his relief as to the bond could be 
obtained only in case the plaintiff brought his 
action to trial. If he discontinued or submitted 
to a non-suit, the relief could not be obtained 
there.'' 

The motion to dismiss the bill is denied, and as 
the affidavits support the allegations of the bill 
an injunction pendente lite will issue. r110 deny 
a stay ·would be to destroy the subject matter 
of the suit, and would at this time deny relief 
which the complainants might be entitled· to on 
final hearing. To insure the good faith of the 
complainants to abide the judgment of this Court 
they will, if the defendant moves for that pur-
pose, be directed to pay the amount of the in-
surance into court. 

10 

20 

r.o 

40 



10 

20 

228 

Order Granting Leave to File Amended Bill of 
Complaint. 

ORDER. 
Filed February 15, 1927. 

IN CHANCERY OF NEW J.ERSEY. 

Between 

COMMERCIAL CASUALTY I 1 SUH-

ANCE COMPANY and NEw 
JERSEY FIDELITY AND PLATE 

GLASS INSURANCE COMPANY' 
Co1npla·inants, 

and 

SOUTHERN SURETY COMPANY 

OF DEs MoINEs, Iow A, 
Defendant. 

On Bill, &c. 

Order. 

Due notice of this motion havi11g been given, 

It is, on this 15th day of February, 1927, on 
motion of Messrs. McCarter & English, solicitors 
of the complainants, ORDERED As FoLLows: 

1. The complainants have leave to file an 
3o amended bill of complaint, and the defeudant do 

answer the same within twenty days after 
service upon its solicitors of a copy of such 
amended bill of complaint and of this order, both 
of which copie,s may :be certified to be true copies 
by the complainants' solicitors. 

2. The defendant '·s motion to dhimiss the bill 
of complaint be and it hereby is denied. 

3. The defendant, its agcuts and attorneys, 
be and they hereby are enjoined and restrained 

4o from further prosecuting until the final decree 
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in this cause and until this Court shall make 
order to the contrary, the actions mentioned in 
the bill of ~om plaint hereto£ ore commenced and 
now pending in the Supreme Court of New J er-
sey against the complainants. 

Respectfully advised, 

JOHN IL BACICES, 

V.-C. 

E. R. W ALI(ER, 
C. 
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AMENDED BILL OF COMPLAINT. 

Filed February 15, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 
COMMERCIAL CASUALTY INSUR-

ANCE CoMPANY and NEw 
JERSEY FIDELITY ANlJ J'LA'fl<: 

GLASS INSURANCE CoMPAN Y, 
Co1nplainants, 

and 

SouTHEHN SuRETY CoMPANY 

OF DEs MoINES, low A, 

Defenda.·nt. 

On Bill, &c. 

Amended 
Bill of Com-
plaint. 

The amended bill of oomplaint of Commercial 
Casualty Insurance Company, a corporation of 
the State of New Jersey, and New Jersey Fi-
delity and Plate Glass Insurance Company, like-
wise a corporation of the State of New Jersey, 
respectfully shows: 

1. That the complainants a1bove-named are 
ea~h incorporated and -carry on business in the 
State of New Jersey, and are authorized to, and 
actually transa-cting the business of general in-
surance, including reinsurance of risks already as-
sumed by other companies, and the writing of 
surety bonds. The principal offices of both of 
the complainants are in the City of Newark, 1n 
said State. 

2. That on the twenty-fifth day of February, 
1924, the complainant, Commercial Casualty In-
surance Company, made and entered into a con-
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tract of reinsurance for $50,000.00 with the 
Southern Surety Company, of Des Moines, Iowa. 
A true copy of said reinsurance agreement is an-
nexed to the original bill of complaint herein, 
made a part hereof, and marked Exhibit A. On 
the tw?nty-seventh day of February, 1924, the 
complainant, New Jersey Fidelity and Plate 
Glass Insurance Company, entered into a similar 
contract for a like amount, a true copy of which, 
also made a part hereof, is annex;ed to the 
original bill of complaint herein, and marked 
Exhibit B. Attached to each of said reinsurance 
contracts was a copy of the bond dated the 
twenty-fifth day of February, 1924, made by 
Southern Surety Company to Carnegie Trust 
Company, a true copy of which is annexed to the 
original hill, marked Exhibit C, and made a part 
hereof. 

3. Southern Surety Company of Des Moines, 
Iowa, hereinafter sometimes called the defend-
nnt, is a corporation organized and existing under 
the laws of the State of Iowa and is, and, at the 
date of the making· of the contracts hereinabove 
referred to, was duly authorized to issue surety 
bonds, and then was and now is licensed to do 
such -business in the Commonwealth of Penn-
sylvania. The defendant was then represented 
in the so-called Pittsburgh District of' Penn-
sylvania by one W. J. Zwing·gi, who was then and 
the-re its agent with very broad powers. In the 
month of February, 1924, the defendant de-
sired to secure reinsurance for a surety bond 
that it was about to execute with the Carnegie 
Trust Company, an institution situated within 
the said Pittsburgh District and within the dis-
trict covered by Zwinggi, as principal, to the 
County of Allegheny, as obligee. 
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4. The said Zwinggi then represented to the 
complainant, Commercial Casualty Insurance 
Company, by r:evresentations made to its agent 
in such matters, Harlan Short, that: 

(a) The defendant was about to execute a 
bond as surety for Carnegie Trust Company to 

1 o the County of Allegheny, in the sum of $1,400,-
000.00 to secure the deposit of funds of that 
County in the said Trust Company; 

(b) The defendant would itself retain at its 
own risk a liability on the said 'bond of at least 
$150,000.00 ; 

( c) The said bond was an original bond and 
not the renewal of a prior bond; 

( d) The said Carnegie Trust Company was 
then a solvent and well-managed institution; 

20 (e) John A. Bell, the defendant's indemnitor 
with respect to the said surety bond, was then 
worth at least $1,400,000.00; 

( f) The said John A. Bell was known by the 
said Zwinggi to be a man worth far in excess 
of $1,400,000.00 and not less than $10,000,000.00 
or $11,000,000.00; 

(g) The fact of the solvency and good man-
agement of the Carnegie Trust Company and the 

80 wealth of the indemnitor, Bell, would lessen the 
risk of the proposed reinsurers. 

40 

5. The defendant, by the said Zwing·gi, then 
and there requested the said Short to communi-
cate to the complainant, N e,w Jersey Fidelity and 
Plate Glass Insurance Company, the representa-
tions hereinabove alleged to have been made by 
Zwinggi to Short, and to suggest to that. com-
pany that it participate in the said reinsurance. 
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6. The said Short did thereupon repeat all of 
the representations in paragraph 4 hereof al-
lege~ to Harold S. Vreeland then the duly au-
t~ori~ed agent of the complainant, New Jersey 
F1deh~y and Plate Glass Insurance Con1pany, 
and did suggest that that company participate 
in the said reinsurance. 

7. AU of the said represeutatious in para-
graph 4 hereof alleged, except subdivision "g" 
thereof, were then untrue in fact, and all of 
those untrue in fact, except subdivision '' d'' 
and "e" were then untrue to the knowledge of 
the said Zwinggi. 

8. All of the representations i11 paragraph 4 
hereof alleged were made by the defendant with 
intent to induce the complainants to enter into 
the aforesaid contracts of reinsurance were ma-
terial to the risk assumed by the co~plainants 
and were relied upon by the eomplainants in en~ 
tering into the said contracts of reinsurance. 

9. At the time of the making by the complain-
ants of the aforesaid contracts of reinsurance 
the defenda11t, by its officers and agents and' ' ' among others, in particular by its agent Zwinggi 
knew the following fa•cts: ' 

(a) . The said surety bond entered into by the 
compla111ants and Carnegie 'l1rust Oompany was 
not an original bond, but was a renewal; 

(b) Several of the reinsureTs on the bond 
of which the said surety bond was a renewal 
had refused to participate in the reinsurance on 
the said surety bond, and demanded a release of 
their lia,bility from the prior reinsurance; 

(c) At least one of such reinsurers had there-
tofore stated to the defendant that Carnegie 

10 

20 

80 

. .J.l) 



234 

Arnended Bill of Complaint. 

Trust Company was improperly and irregularly 
managed; 

(d) The defendant did not intend to carry 
111ore than $100,000.00 liability at its own risk on 
the said surety bond ; 

( e) There had been an investigation con-
10 ducted by the Auditor General of the Common-

wealth of Pennsylvania, commonly called the 
Kephart Investigation, which disdosed irregu-
larities in the management of The Carnegie Trust 
Company and which resulted in the indictment 
of Harmon M. Kephart, State Treasurer of 
Pennsylvania, for making false reports of his 
accounts, and his conviction thereof upon a plea 
of nolo contendere, and also the payment under 
eompulsion by Carnegie Trust Oompany in De-
cember, 1922, to the Commonwealth of Penn-

20 sylvania of $15,049.24, as interest on money of 
the Commonwealth, of which Carnegie Trust 
Company wrongfully had the use as a result of 
the irregularities between the said Bell and l(ep-
hart; 

(f) The reason the said surety bond was re-
duced from $1,400,000.00 to $1,100,000.00 was 
because some of the proposed reinsurers re-
fused to participate in reinsurance on account 

30 of irregularities in the management of Carnegie 
Trust Company. 

10. None of i he fach; alleged in paragraph 9 
hereof was known to either complainant until 
after the making of the said contracts of rein-
surance. 

11. Had either complainant known any of the 
facts alleged in paragraph 9 hereof, it would not 
have entered into the contract of reinsurance it 

40 made with the defendant. 
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12. The defendant wilfully, fraudulently and 
maliciously concealed from each of the complain-
ants knowledge of the facts alleged in paragraph 
9 her,e,of. 

13. The complai1wnts further allege that at 
the same time the said ~rrust Company, instead 
of being highly solvent was, in fact, i11solvent, 
and, instead of •being well managed, was so care-
less.ly and corruptly conducted by the said J 01111 
A. Bell, its pr,esident, that he has since bee11 con-
victed of a crin1e or crimes in connection with 
such management. 

14. On or about the twenty-fifth day of April, 
1925, the said Carnegie 'l1rust Company, of 
Carnegie, Pennsylvania, was adjudged to be i11-

solvent and suspended business, and its affairs 
were taken charge of by the Commissioner of 
Banking of the State of Pennsylvania, in pur-
suance of tl1e statutes of the said State. This 
fact, in connectjon with the disclosures shortly 
thereafter following with reference to the man-
agement of the said Trust Company by the said 
Bell, immed.iate.Jy created grave suspicion 011 the 
part of the complainants and the other rei11surers 
on said bond, with reference to the liability of 
the Southern Company upon its bond to the 
Carnegie Trnst Company. ~I1he reinsuring com-
panies, includiug the cornplainants, demanded 
that a full and complete audit of the Carnegie 
Trust Company be made before its liaLi]ity upon 
the said bond to the said Carnegie Trust Com-
pany be adn1i tted, i11 a,ccordance wi tl1 clause 5 
of suid insurance contract. While the said 
Southern Company at first agreed to have a com-
plete audit, they later declined to do so, and, 
upon a speeions, partial and iucomplete audit, 
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on or about the fifteenth day of June, 1925, ad-
mitted its full liability to Allegheny County up_on 
its said bond, notwithstanding the fact that, prior 
thereto, each of the complaiuants ha_d sent _the 
Southern Company a telegram protesting against 
such admission. 

15. The comp1aina11l8 charge U1at sucl1 con-
duct on the part of tl1e Southern Company 
evinces a desire on ih, part lo conceal the_ real 
facts with regard to the representation_s ma.de by 
Zwinggi to the agents and officers of th~ com-
plainauts, and also to conceal the facts with re-
gard to the true condition, with reference to the 
solvency, of Carnegie Trust Cornpany and John 
A. Bell, its indemnitor, hereinabove _referred _to. 
As a further evidence of such desire in execution 
of the fraud and deceit by the Southern Com-
pany, in procuring the underwriting agreements 
hereinabove referred to, the Southern Company 
gives out and pretends that it has paid the fu_ll 
amount o.f said bonds, namely, $1,100,000 to 
Allegheny County, but the said County has re-
fused to surrender the said bonds, and the com-
plainants charge that tliere is doubt _as ~o whether 
such payment of that amount was, n1 ~act, made, 
and, if made, properly done, and, until U~e tn~e 
facts with reference thereto can be ascertained, it 
is premature to hypothec.ate a liability upon 1he 
reinsuring contracts. 

16. Shortly after tlie comIJlaina11 t1:, mid t_he 
other reinsuring companies heard of t]ie in-
solvency of the Carnegie Trust Com~any,. meet-
ings were held by their representatives n1 the 
City of New York, with the result that an effort 
was made, on tLe part of the companies, to secu~e 
a complete audit of the finances of Carnegie 
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Trust Company, but without success. In the 
meantime, Mr. W. Clyde Grubbs, a lawyer of 
Pittsburgh, Pennsylvania, was retained and has 
since (been employed for the purpose of in-
vestigating the matter, and he was empowered 
to have such an audit made at the expense of the 
reinsuring companies. He was greatly delayed 
in securing this 'by failure to obtain the con-
sent of the Banking Department, which was 
necessary, and the result was that the audit was 
not completed nntil about the first of the year, 
1926. From this report, it appeiars that Carnegie 
Trust Company was, at the time the reinsuring 
contracts above referred to were made, grossly 
insolvent, and had been improperly managed. In 
the meantime, depositions of witnesses in Pitts-
burgh, including John A. Bell, Joseph H. V.,T alker, 
Treasurer of Carnegie Trust Company, and 
others, were taken in another suit against the 
Southern C01npany, fro111 which much of the in-
forn1ation hereinabove disclosed was obtained. 
'fhose depositions cover over nine hundred type-
written pages, and a copy thereof only can1e into 
the possessjon of the said Grubbs about the 
middle of April, 19:26. 

17. On the fifte,ernth day of September, 1925, 
the Southern Company commenced a suit in the 
New Jersey Supreme Court ag:ainst each of the 
complainants herein to recover the amount 
claimed to be due on account of the said rein-
suring contracts. The complaints in the two 
suits are identical, except for the1 name, of the 
party defendant. The answers vary slightly, 
and copies thereof, as well as of the other 
pleadings, actual and proposed, are attached to 
the original bill of complaint, marked Exhifbits D 
to N. The answers were filed in due course, and 
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later, by reason of the discovery of some of the 
allegations of fraud hereinabove alleged, an ap-
plication was made to the Honorable William S. 
Gummere, Chief Justice, presiding in the Essex 
County Circuit, for leave to :file a supplemental 
answer, setting up such facts. Upon the insist-
ence of the attorneys of the Southern Company, 
this application was denied by an order included 
in said papers, the exhibits last referred to, 
without prejudice, for the reason, among otl1ers, 
as expressed ny the Chief Justice, that it was 11ot 
made to appear that the refusal of the reinsurers 
on the original bond, who r,efused to go on the 
present bond, was due to their fears about the 
financial situation existing at the time the re-
newal was made, either with respect to the finan-
cial stability of Carnegie Trust Company or 
knowledge or suspicion on their part, or on the 
part of anyone of them, of facts which wou1d 
tend to make the renewal a greater risk thnn 
tb e original bond. 

18. In the month of June, 1926, full informa-
tion was given to the New .Jersey attorney of 
the complainants (the defendants in said suits 
at law) covering the points desired by the Chief 
Justice, with instructions for him to take the 
necessary steps to enable the fraud to be prop-
erly pleaded. rrhe cornplainants have, within a 
few days hefore the :filing of this bill, discovered 
that the said attorney in New .l ersPy, al1:l1ough 
said facts were sent to his office and by mi8take 
placed in the file, never personally kuew thereof, 
and hence n1ade no effort whatever, until tlrn 
16th day of October, 1926, when application 
was made to file a supplemeutal a11swer, copy 
whereof is also included in the 8aid exhibits, 
and refused by the Chief Justice on the ground 
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thal the defendants in said action were in Iaches 
in presenting the rnatter to the Court so near 
the time when the trials were to come on. The 
co1nplainants' said attorney ornitted to dh;close 
to the Court at that time the fact tliat this in-
formation had been in his possession since June 
last. Th~ result of all this is that the complain-
ants here111 have no opportunity in the suits at 
law to set up the matters of fraud hereinabove 
alleged, and capable of being relied on in that 
court. 

19: 'l1h_e said actions at law are 1w11di11g and 
set for trrnl on the 15th day of November 1926 
and if pennitted to proceed the de.fe~dant~ 
therein ( the corr1plainants herein) will be unable 
to introduce so much of the evidence of fraud 
hereinabove set out as is eompetent in that 
court, and a great injustice and irreparable 
damage will thereby result. 

. r:t1he_ ~o~nµlaina11ts, by rcaso11 of inadequacy 
of rehef 111 any other court, lrnreby pray: 

A. That the defendant, Southern Surety 
Cornpany of Des l\foines, Iowa, 1nay without 
oath? answer under oath being hereby waived, 
specifically answer ench of tlie allegations herein 
contained. 

B. ~~hat tl1e said defendant and its agents and 
attorneys may be enjoined a11d restrained fro1n 
furt11er prosecuting the suits pending in the 
Supre1ne Court of New Jersey against Comn1er-
cial Casualty Insurance Company and New 
Jersey :B--,idelity and Plate Glass Insurance Co1n-
pany, to recover the amounts dairned to be due 
on the reinsurance contracb;; that it n1ay be 
decreed that the said contracts v;ere fraudu-
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lently induced, and that the co1:1plain~nts ~erein 
were fraudulently induced to sign said reinsur-
ance contracts; and that the same may be de-
creed to be cancelled upon the term~ set out 
above and delivered up to the complainants. 

C. That the complainants may have such o~her 
10 ·and further relief as n1ay be equitable and ·Just. 

20 
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40 

D That a writ of subpoena may issue com-
·d. O' the defendant to answer this bill of man 1no · C t 

complaint and abide by such decree as this our 
may make in the premises. 

McCAR1,ER & ENGLISI-I, 
Solicitors of Complainants. 

GEORGE W. C. McCARTER, 
Of Counsel. 
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ORDER DENYING MOTION TO DISMISS 
AMENDED BILL. 

Filed February 23, 1927. 

IN CHANCERY OF NEW JERSEY. 

Between 

COMMERCIAL CASUALTY INSUR-
ANCE COMPANY and NEw 
JERSEY FIDELITY AND PLATE 
GLASS INSURANCE COMPANY, 

C 01nplainants, 

and 

SOUTHERN SURETY COMPANY 
OF DEs MoINEs, low A, 

Defendant. 

On Bill, &c. 

Order 
Denying 
jJ,f otion to 
Dismiss 
Aniended 
Bill, &c. 

It appearing to the Court that, purs-uant to 
the order made herein on February 15, 1927, 
the complainants have filed and served an 
amended bill of complaint herein and the de-' ' fendant now making application to strike out 
the said amended bill upon the same grounds 
upon which application was made to strike out 
the bill as originally filed, and the Court having 
heard Chester W. Fairlie, Esq., of counsel with 
the said defendant, and George ·W. C. McCarter, 
Esq., of cou,nsel with complainants, and it now 
appearing to the Court that the application of 
said defendant should be denied for the reasons 
heretofore filed by the Court herein on the appli-
cation to strike out the original bill: 

It is, on this 23rd day of February, 1927, on 
motion of Messrs. Mc Carter & English, of coun-
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sel with the complainants, ORDERED that the de-
fendant's application to strike out the amended 
bill of complaint be and the same is hereby de-
nied. 

And it is further ORDERED that the restraining 
order made by this Court on the 15th day of 

10 February, 1927, be and the same is hereby con-
tinued in force pursuant to the terms, thereof. 
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Respectfully advised, 

JOHN H. BACKES, 
V.-C. 

E. R. WALKER, 
C. 

Arthur W. Cross, Law Printer, 66-57 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 

Between 

COMMERCIAL CASUALTY INSUR-

ANCE Co MP ANY and NEW 
JERSEY FIDELITY & PLATE 

GLASS INSURANCE COMPANY ' C omplainan~s-Respondents, 

and 

SOUTHERN SURETY COMPANY 

OF DEs MoINES, low A, 

Defendant-Appellant. 

On Bill, etc. 

On Appeal 
from 
Chancery. 

BRIEF FOR APPELLANT. 

Statement of the Case. 
The complainants, Commercial Casualty In-

surance Company and New Jersey Fidelity & 
Plate Glass Insurance Company, filed their bill 
of complaint wherein they prayed that the 
So:1t_hern Surety Company, the defendant, n1ay be 
enJ01ned and restrained from prosecuting cer-
tain suits pending in the New Jersey Supreme 
Court against the said complainants to recover 
the amounts claimed to be due on certain rein-
surance contracts and that the said contracts 
may be decreed to have been fraudulently in-
duced and to be cancelled and delivered up to 
the complainants. .• 

Pursuant to leave granted by the court the 
co~pl~inants filed an amended bill of complaint, 
which 1s found on page 230 of the printed case. 

In said amended bill it is alleged that the 
complainant, Commercial Casualty Insurance 
Company, entered into a contract for reinsur-
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ance for $50,000.00 with the defendant company 
'and that a copy of such agreement is annexed 
to the original bilL-of complaint .. and .marked 
'' Exhibit A'' ( Case, pp. 63 to 70). 

On February 27, 1924, the complainant, New 
Jersey Fidelity & Plate Glass Insurance Com-
pany, entered into a similar contract for a like 
a.mount, copy of which is annexed to the original 
bill and marked "Exhibit B" ( Case, pp. 70 to 
77). 

Attached to each of said reinsurance contracts 
was a copy of the bond dated February 25, 
1924, made by Southern Surety Company to 
Carnegie Trust Company, copy of which is, an-
nexed to the original bill and marked "Exhibit 
C" ( Case, pp. 77 to 79). 

It is further alleged .that the Southern Surety 
Company is a corporation organized and exist-
ing under the laws of the State of Iowa ·and 
was duly authorized to issue surety bonds and 
then was and now is licensed to do business in 
Pennsylvania; that said defendant was. then rep-
resented in Pittsburg by one W. J. Zwinggi, 
who was then and there its agent, with very 
broad powers, and that in the month of Febru-
ary, 1924, the defendant desired to · secure re-
insurance for a surety bond it was about to ex-
ecute with the Carnegie Trust Company ( an 
institution within the Pittsburg district covered 
by Zwinggi) as principal to the County of Alle-
gheny as obligee ( Case, p. 231, 11. 20 to 40). 

, In the fourth paragraph of the amended bill 
( Case, p. 232) it is alleged that the said Zwinggi 
made certain representations to the agent of 
the Commercial Casualty Insurance Company, 
which are in said paragraph particularly set 
forth under subdivisions "a" to "g" inclusive. 
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It is further alleged that the defendant, by 
said Zwinggi, requested the agent of the Com-
mercial Casualty Insurance Company to com-
municate to the complainant, New Jersey Fidel-
ity & Plate Glass Insurance Company, repre-
sentations alleged to have been made by Zwinggi 
to the agent of the Commercial Casualty Insur-
ance Company and to suggest to that company 
tha_t it participate in said reinsurance; that 
Short, said agent, did repeat all the representa-
tions in paragraph 4 to Harold S. Vreeland, 
then the authorized agent of New Jersey Fidel-
ity & Plate Glass Insurance Company, and did 
suggest that that company participate in the re-
insurance ( Case, pp. 232-233). 

In the seventh paragraph of the amended bill 
it is alleged that all of said representations in 
paragraph 4, except subdivision '' g,'' were then 
untrue in fact, and all of those untrue in fact, 
except subdivisions "d" and "e" were then un-
true to the knowledge of the said Zwinggi ( Case, 
p. 233, 11. 10 to 16). 

It is thereupon alleged that all the representa-
tions in paragraph 4 were made by the defend-
ant to induce complainants- to . enter into the con-
tracts of reinsurance, were material to the risk 
assumed by the complainants and were relied 
upon by the complainants in entering into said 
contracts ( Case, p. 233, 11. 17 to 24). 

In paragraph 9 of said bill it is stated that at 
the time of the making by complainants of the 
aforesaid contracts the defendant, by its of-
ficers and agents, and among others, in particu-
lar its agent Zwinggi, knew certain facts which 
in said paragraph are set forth under certain 
-subdivisions -frorn "a" to "f," both inclusive 
( case, pp. 233 to 234, 1. 30). 



Thereupon it is stated that none · of the· facts 
-alleged in paragraph 9 were known to either 
-complainant until after the making of said con-
tracts ·and that had either co1nplainant known 
-of the facts alleged in paragraph 9 it would not 
have entered into the contract of reinsurance 
-it made with the defendant ( Case, p. 234, 11. 32 
io 40). 

It is further alleged that the defendant wil-
fully, fraudulently and -maliciously concealed 
'from each · of the complainants knowledge of the 
facts alleged in paragraph 9 ( Case, p. 235, 11. 1 
to 4). 

Complainants further allege that at the sarne 
time said Trust Company, instead of being 
highly solvent, was, in fact, insolvent, and, in-
stead of being well managed, was so carelessly 
'and corruptly conducted- by the said Bell, its 
'president, that he has since been convicted of a 
crime or crimes in connection with the manage-
ment (p. 235, 11. 8 to 15). 

It is further stated that on or about April 25, 
1925, said Carnegie Trust Company was ad-
judged insolvent and suspended its business and 
:its affairs were taken in charge by the Commis-
sioner of Banking of the State of Pennsylvania; 
that this fact immediately created suspicion on 
·the part of the complainants and other rein-
surers on said bond with reference to the lia-
bility of the Southern Company upon its bond 
of the Carnegie Trust Company; that the re-
insuring companies, including complainants, de-
manded that a full audit of the Carnegie Trust 
Company be made before its liability on the bond 
be admitted, in accordance with Clause 5 of 
th~ ,insurance contract; that while said Southern 
Co1npany at first agreed to have a • complete 
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audit, they later declined to do so, and upon -a 
partial and inco1nplete au<lit on or about June 
15, 1925, admitted its full liability to Allegheny 
County upon its bond, notwithstanding the fact 
that prior thereto each of the complainants had 
sent the Southern Company a telegram protest-
ing against such admission ( Case, p. · 235, 1. 15, 
to p. 236, 1. 10). 

In the fifteenth paragraph of their bill com-
plainants charge that such conduct on the part of 
the Southern Company evinces a desire on its 
part to conceal the real facts with regard to the 
representations made by Zwinggi to the agents 
and officers of complainants and also to conceal 
the facts with regard to the true condition with 
reference to the solvency of Carnegie Trust Com-
pany and Bell, its indemnitor, and complainants 
further allege as a further evidence of such de-
sire in execution of the fraud and deceit by the 
Southern Company in procuring the underwriting 
agreements, that the Southern Company gives 
out and pretends that it has paid the full amount 
of said bond, viz., $1,100,000.00 to Allegheny 
County, but said County has refused to surrender 
said bond, and complainants charge that there is 
doubt as to whether such payment of that 
amount was in fact made, and if made, properly 
done, and, until the true facts can be ascertained, 
it is pre,mature to hypothecate a liaibility upon 
the reinsurance contracts. ( Case, p. 236, 11. 10 to 
32). 

It is further stated that after the complainants 
and other reinsuring companies heard of the 
insolvency of the Trust Company, meetings were 
held by their rcprcsenta tives in New York City, 
with the result that an effort was made on the 
part of the companies to seeure a complete audit 
of the finances of the Carnegie Trust Company, 



6 

but without success; that in the meantime one 
Mr. Grubbs, a lawyer of Pittsburg, was retained 
and has been employed for the purpose of in-
vestigating the matter and was empowered to 
have such audit made at the expense of the re-
insuring companies; that he was delayed in se-
curing this by failure to obtain the consent of the 
Banking Department and the result was that 
the audit was not completed until about the first 
of the year 1926; that from this re1port it appears 
that the Carnegie Trust Company was at the 
time the reinsuring contracts were made, grossly 
insolvent and had been improperly managed; 
that in the meantime depositions of witnesses, 
including John A. Bell, Joseph H . . Walker, 
Treasurer of the Carnegie Trust Company, and 
others, were taken in another suit against the 
Southern Company, from which much of the 
information herein disclosed was obtained; that 
a copy of these depositions ca1ne into the posses-
sion of Grubb in the middle of April, 1926. ( Case, 
p. 236, 1. 33 to p. 237, 1. 28.) 

It is thereUJpon alleged that on September 15, 
1925, the Southern Company commenced suit in 
the New Jersey Supreme Court against each of 
the complainants to recover the amount claimed 
to 1be due on account of the reinsurance contracts; 
that the complaints in the two suits are identical, 
except for the name of the party defendant, and 
that the ans;wers vary slightly, and copies thereof, 
as well •as of the other pleadings, actual and pro-
posed, are attached to the original bill of com-
plaint, marked Exhibits D to N; that answers 
vrere filed in due course and later, by reason of 
discovery of some of the allegations of frauu 
alle,ged, application was made to the Chief Justice 
ipresiding in the Essex Circuit fo-r leave to file 
a supplemental answer setting up such facts. It 
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is further stated that upon the insistence of the 
attorneys for the Southern Company this applica-
tion was denied by an order included in said 
papers, the exhibits referred to, ·without preju-
dice, for the reason, among others, as ex-
pressed by the Chief Justice, that it was not 
made to a pp ear that the refusal of the reinsur-
ers on the original bond, who refused to ,go on 
the present bond, was due to their fears a1bout 
the financial situation existing at the time the 
renevval ·was made, either with respect to the 
financial stability of Carnegie Trust Company or 
knowledge or suspicion on their part of facts 
which would tend to make the renewal a gTea ter 
risk than the original bond. ( Case, p. 237, 1. 
30 to p. 238, I. 23.) 

In the eighteenth paragraph of the amended 
bill it is alleged that in the month of June 1926 ' ' full information was given to the New Jersey 
attorney of the complainants ( the defendants in 
the la-wsuits) covering the points desired by the 
Chief J u1stice, with instructions for him to take 
the necessary steps to enable the fraud to be 
properly pleaded; that complainants have, within 
a few days before filing this bill, discovered that 
said attorney in New Jersey, although said facts 
were sent to his office and by mistake placed in 
the file, never personally knew thereof and hence 
made no effort whatever until October 16, 1926, 
when application was made to file a supplemental 
answer, copy whereof is also inc1uded in said 
exhi1bits, and refused by the Chief J ustic.e on the 
g·round that the defendants were in laches in 
presenting the matter to the court so near the 
time when the trials were to come up. It is 
further stated that com·plaiuants' said attorney 
omitted to disclose to the court at that time the 
fact that this information has been in his pos-
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ses·sion since June, last, and that the re-sult of all 
this is that the complainants have no opportunity 
in the suits at law to set up the matters of fraud 
hereinabove alleged and capable of being relied 
on in that court. ( Case, p. 238, 1. 24 to p. 239, 1. 
14.) 

In the concluding paragraph of the bill it is 
alleged that the said actions at law are pendin:g 
and ,set for trial on N ovemher 15, 1926, and if 
permitted to proceed the defenq.ants therei~ ( the 
complainants in this suit) will be unaible to int:o-
duce so much of the evidence of fraud herein-
above set out as is competent in that court. 

r:r.he complainants pray that the defendant and 
its agents and ,attorneys may he enjoined and re-
strain·ed from prosecuting the suits in the Su-
preme Court against them to recover the amounts 
claimed to be due on the reinsurance contracts _; 
that it may be decreed that the said contra~ts 
were fraudulently induced and that .the complain-
ants were fraudulently induced to sign said rein-
surarrce contracts and that the ·same may be 
decreed to be cancelled and delivered up to the 
complainants. ( Case, p. 239, 1. 30, p. 240, 1. 8.) 

The exhiibits referred to in the amended bill 
are attached to the original bill and are set forth 
at length on pages 63 to 135, both inclusive, of 
the printed case. 

Upon filing of the bill of complaint an order 
wa·s made requiring the defendant to show cause 
why an injunction should not issue as prayed for 
in the bill. ( Case, p. 136.) 

On the following day an ad interim restraint 
was made. ( Case, p. 138.) 

Prior to the argument on the rule to show 
cause granted as aforesaid the defendant gave 
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notice of .a motion to strike out the bill of com-
plaint upon certain grounds therein alleged. 
( Case, pp. 216 and 217.) 

U,pon the argument on the return of the order 
to show cause the affidavits attached to the · 
original ibill of complaint were read and also 
the answering affidavits of the defendant, with 
exhibits thereunto annexed, which are set forth 
at length at pages 140 to 215, inclusive, of the 
printed ease. 

The argument having been had before Vice-
Chancellor Backes, his opinion was filed on De-
cember 28, 1926, and is set forth in full on pages 
218 to 227 of the printed case. 

T:hereafter an order was · advised by the Vice-
Chancellor granting the complainants leave to 
file an amended bill of co,mplaint and said order 
also denied defendant's motion to dismiss the 
bill and directed that the defendant and its ag·ents 
and attorneys be enjoined from further prosecut-
ing the actions commenced in the Supreme Court 
against the complainants until the final decree 
in this cause and until the Court of Chancery 
shall make order to the contrary. ( Case, pp. 228 
and 229.) 

Thereafter and on Fehruary 15, 1927, the com-
pJainants filed an amended bill of complaint, to 
the allegations of which we have above referred. 
( Case, pp. 230 to 240 inclusive.) 

A.f ter the filing of the amended bill the Vice-
Chancellor advised an order on February 23, 
1927, denying the defendant's application to 
strike out the amended bill of complaint and 
further directing that the restraining order made 
on the fifteenth day of February, 1927, be con-
tinued in force pursuant to the terms thereof. 
( Case, p. 241.) 

I, 
I 
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The defendant appealed from the s~id order 
of February 23, 1927, and duly filed notice of 
appeal. ( Case, p. 1.) 

Petition of appeal was duly filed in this court 
on February 20, 1927, and is set forth in the 
printed case. ( Case, pp. 3 to 5.) 

Formal answer to petition of appeal was filed 
by the respondents. ( Case, p. 6.) 

GROUNDS OF APPEAL. 

The appellant herein assigns and alleges as 
grounds of appeal that the order made by the 
Court of Chancery is erroneous, in· that the 
court should have stricken out and dismissed the 
amended bill of complaint because said bill does 
not allege any equitable ground for relief, be-
cause a court of equity will not restrain the prose-
cution of an action at law when the defenses 
to the action can be made in the law court 
as in the equity court, and because the alleged 
defenses to the defendant's actions in the Su-
preme Court · could be pleaded in said actions 
at law, and because a court of equity will not 
relieve the complainants from their failure to 
properly set up their defenses in the law ac-
tions, and because an adequate remedy for the 
complainants exists at law, and because the com-
plainants are in laches. 

The appellants further allege that the order 
made by the Court of Chancery is erroneous, in 
that it continues the restraint of the defendant's 
said actions at law pending in the Supren1e 
Court, which restraint should not have been con-
tinued, because the allegations of the amended 
bill are not supported by the affidavits appended, 
and because said bill and affidavits read in con-
nection with the defendant's answering affidavits 
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are not sufficient to justify said court in continu-
ing said restraint ( Case, pp. 4 and 5). 

The alleged misvepresentations could have 
been pleaded in the actions at law. 

In the course of the opinion of the Vice-Chan-
cellor he says at the bottom of page . 223 of the 
printed case that: 

'' The charge that the false representations 
complained of, save the one as to Bell's 
fina1!cial wealth, were knowingly false and 
deceitfully made, is a defense cognizable in 
the law courts. Cowley v. Smyth, 46 N. J. 
L. 380. And so the concealment of the fact 
that the bond of the Southern Company was 
a re~ewal and not. an original bond, if it 
constitutes a meritorious defense is as 
availabl~ at law as in equity. ( Case~ dted.) 
The ~laim to equitable relief is founded by 
the bill upon the misrepresentation by the 
agent of the Southern Company that, 'John 
A. Bell, who was a man of large financial 
wortl:, worth at least $1,400,000, and known 
by him to be worth far in excess of that 
amount and a sum not less than ten or 
eleven million dollars. ' As to this it j s 
alleged, 'That the con1plainants do not 
claim that the said representations were un-
true to the knowledge of the said Zwinggi 
(the agent)'." 

The court there further proceeding analyzes 
these representations in this way: 

'' The 1nisrepresenta tions in this respect 
it will be noted, are two-fold. So 111uch a~ 
representation that Bell was a n1an worth 
at least $1,400,000 was an affirn1ation of a 
~act, not of opinion, and if untrue, though 
ingenuously made, would be condemned in 
equjty onJy; the added reprosontation that 
Bell was known by hin1 ( the agent) to be 
worth far in excess of that amount and not 
lrss than ten or eleven 111illion dollars, was 
an affirmat1on of a fact, that is, that the fact 
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was known to him, and if untru.e was a 
deceit and redressible at 'law. If, at law, 
the ,complainants should establish the first 
and not the second their defense would fail, 
whereas in equity if they proved the first and 
not the second they ·would prevail. In this 
respect the jurisdiction of the law courts 
is obviously not equal to the occasion; not 
on par with equity's remedy." 

Apparently, then, the court below retained 
the bill of complaint upon the ground that the 
alleged representation with respect to Bell was 
not untrue to the knowledge of the said Zwinggi. 
In fact, as above stated, this was the ground 
upon which the complainants filed their bill and 
upon which they claim they are entitled to the 
relief for which they pray. 

In the course of the opinion the court refers 
to the observations of Vice-Chancellor I-I1owell in 
Schoenfield v. vVinter, 76 N. J. Eq. 511, wherein 
he says that in order to set aside a contract 
founded in fraud, it is only necessary in equity 
to prove that the representation upon which the 
action is founded is false, that it is material, 
and that damage has ensued; while at the con1-
mon law the proof must go to the extent of satis-
fying the jury that the defendant knew that the 
statement relied upon was false. 

We respectfully submit that there are ex-
ceptions to the rule as stated by the court below 
and to which we would now refer. The effect 
of misrepresentation without fraud at law is 
considered in 13 C. J. p. 331, at Sec. 272. "\Ve 
quote theref ron1 as follows : 

"As a general rule a naked misrepresen-
tation of fact, that is, an innocent misrepre-
sentation or non-disclosure of fact, does not 
affect the validity of an agreement, unless it 
belongs to a special class of agreements in 
which the utmost good faith and accuracy 
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of statement is required, or is between per-
sons in fiduciary or confidential relations, or 
unless the misrepresentation is a condition 
in the contract or amounts to a wai·ranty. 
Except in these cases a n1isrepresentation 
has no effect at con1mon law, unless it is. 
made with knowledge that it is false or reck-
lessly and without belief in its truth, so as 
to render it fraudulent.'' 

It is stated in Section 273 that: 
'' Innocent misrepresentations,. however, 

may be ground for relief in a court of 
equity." 

Again proceeding with respect to the par-
ticular contracts ,vhich are excepted from the 
general rule at law, it is stated in Section 274 
as follows: 

'' To the general rule that innocent mis-
representations do not affect the validity 
of an agreement, there are exceptions in the 
case of certain special contracts, son1etimes 
said to be itberrim,ae fidei, ·which are of such 
a character that one of the parties must 
rely on the other for his knowledge of facts, 
and in which, therefore, the most perfect 
good faith is required, so that they may be 
avoided for any material misstatement or 
non-disclosure of facts, even though inno-
cent." Citing Anson on Contracts, p. 157; 
Holden v. Pid-nam F. I. & S. Co., 46 N. Y. 1, 
7 Am. R., 287. 

Again on the subject of n1isrepresentation in 
the inducement of contract, we would refer to 
Page on Contracts, Vol. 1, Sec. 372, fro1n which 
we quote as follows: 

'' The original common law rule was that 
an innocent misrepresentation was no 
ground for repudiating liability on an execu-
tory contract, nor for informally rescinding 
a contract during perf orn1ance or after per-
formance.'' 
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The exceptions to the common law rule are re-
. £erred to in Section 373, at page 596, as follows: 

"Even where the rule that innocent mis-
representation does not avoid a contract 
wa8 most rigidly adhered to at common law, 
there were two great classes of exceptions 
thereto : One class of contracts being an 
exception to this rule on account of the 
peculiar nature of the subject matter; the 
other being an exception on account of the 
peculiar relation between the parties thereto. 
Of the first class of contracts insurance was 
the most conspicuous example. It was said 
to be a contract uberrimae fidei, of super-
abundant good faith, and one which would 
be avoided by a material misrepresentation 
even if innocent. This rule originally ap-
plied to marine insurance, but it seems now 
to be applicable to insurance of all kinds, 
such as guaranty insurance, fire insurance 
and life insurance.'' 

In support of this doctrine the text refers. 
among others to the following cases: 

Seaton v. Heath, (1899) 1 Q. B., 782; 
Anderson v. Fitzgerald, 4 H. L. Cas., 484; 
Secitrity Trust Co. v. Tarpey, 182 Ill., 52, 

54 N. E. 1041; 
Hayward v. Ins. Co., 64 Mass. 444; 
Campbell v. Ins. Co., 98 Mass. 381; 
Ring v. Assurance Co., 145 Mass. 426; 
Dolan v. Life Association, 173 Mass. 197; 
Armoiw v. Ins. Co., 90 N. Y. 450; 
See also Glidden v. U. S. Fidelity & Guar-

anty Co., 198 Mass. 109, 84 N. E. 143. 
In Glidden v. U. S. Fidelity & Guaranty Co., 

198 Mass. 109, the defendant by the bond sued 
upon undertook to make good to plaintiff such 
pecuniary loss as he might sustain from any dis-
honesty of S who had been for more than a 
year employed by plaintiff as a clerk. There 
had been a breach of the bond's condition. 
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Defendant had issued the bond upon the faith 
of a written staten1ent signed by ihe plaintiff and 
containing certain statements material to de-
fendant's undertaking, and the auditor found 
these statements were untrue. Plaintiff had 
stated that he had examined S's accounts a week 
before and found then1 in all respects correct. 
The court said as to this statement: 

'' It bore directly upon the nature and ex-
tent of the risk which the , defendant agreed 
to. bear and if, in fact, this representation 
was false, whether intentional or from hon-
est mistake on the part of the plaintiff, it 
plainly increased the risk and plaintiff 
could not hold the defendant to this agree-
ment. Ranger v. Boston 1J1u,tual Life Asso-
ciation, 167 Mass. 109,- 44 N. E. 1088; Cobb 
v. Covenant Mu,tual Benefit, 153 Mass. 176, 
26 N. E. 230; JlllcCoy v. J.l,f etropolitan, 133 
Mass. 82; Campbell v. New England, 98 
Mass-. 381; Towne v. Fitchburg, 7 Allen 57. 
See also 116 I<:y. 38, 7 4 S. vV. 1111, 116 Fed. 
449. '' 

In Ring v. Phoenix Assurance Co., 145 Mass. 
426, it appears that an application was made 
for fire insurance on goods in a certain building. 
The building was described as having no houses 
within 100 feet. The jury were instructed to 
consider (l) whether the facts stated ·were mat-
ters material to the risk; ( 2) if material, 
whether the representations were false; and ( 3) 
if false, whether made innocently and by mistake. 

On appeal the court held that leaving the last 
point to the jury was error, for it allowed them 
to find for the plaintiff if the plaintiff had made 
misrepresentations on matters which increased 
the risk of loss, provided plaintiff had not been 
guilty of fraud. The court conceded the appli-
cation was not a warranty, but held that the 
co1nn1on law rule still prevailed concerning rep-
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resentations forming the ·basis of a policy. Cit-
ing J(imball v. Aetna, 9 Allen 540. 

Futhermore, we quote from Ca1npbell v. New 
England Mutual Life Insurance Co., 98 J\1:ass. 
381, the following: 

'' The instruction 'that an untrue state-
ment innocently made in regard to a latent 
disease of which the applicant is unconscious 
would not avoid the policy' as a general 
statement of law applicable to representa-
tions in insurance contracts, was incorrect. 
The untrue state1nent or denial of a material 
fact preceding or contemporaneous with the 
contract of insurance prevents the policy 
that iit is based on from taking effect as a 
contract, whether the statement was maa.e 
ignorantly and in good faith or otherwise. 
3 IC ent Com., 6th Ed., p. 282." 

The case of Seaton v. Heath, 1 Q. B. (1899), 
782, is somewhat similar in its facts to the case 
before the court. Here the plaintiff loaned 
money to X, charging 40% interest, and Y guar-
anteed the payment. Plaintiff thereupon stated 
to the defendant that Y was a very rich man and 
thereby secured from the defendant a policy 
whereby the defendant in consideration of 50 
shillings guaranteed Y's solvency to the extent of 
said bill, no claim to attach to the said policy 
until Y should have a receiving order in bank-
ruptcy or call a meeting of his creditors. It 
appears that X defaulted and Y failed to pay. 
Within three months of the issuance of the policy 
Y called a meeting of his creditors and thereupon 
plaintiff sued the defendant on the policy. In 
the course of the opinion the court intimates 
that in cases of insurance the person who- de-
sires to be insured against a risk states to the 
insurer the risk against which he desires to be 
insured and that the only risk that the insurer 
takes is the risk as presented to him. 
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The court in this case held that the document 
involved was a contract of insurance and sent 
the case back for re-trial with the following ques-
tions to be left for the jury: ( 1) Whether tak-
ing into account the statement made to the under-
writers (namely that Y was a very rich man) 
there was not misstatement of a material fact· ' (2) whether defendaruts were influenced by the 
said misstatement in underwriting the risk. 

The relief which is primarily sought by this 
amended bill is a restraint of the actions at law. 
Therefore, it now appearing that no proper case 
is presented for the irnterposition of the Court 
of Chancery by injunction, the bill should be · 
stricken out. 

'' The principle is well established, and 
is universal in its application, that when 
a ca use belongs to the jurisdiction of the 
law courts, equity will never interfere to 
restrain the prosecution of the action, nor 
to stay proceedings on the judgment or exe-
cution, upon any n1ere legal grounds al-
though it may be den1onstrated that' the 
complainant in equity (generally the de-
fendant at law) had a valid legal defense, 
which was not available either through the 
error of the court in determining the law 
or tJ1e facts, or the on1issions of himself or 
his counsel in presenting it, or jn obtaining 
the evidence by which it could have been 
supported." Po1neroy's Eq. J /ur., Sec. 1361. 

'' That the legal defense was not success-
ful through the ignorance, negligence or mis-
take of the parties' own attorney or counsel 
is not ground for interference.'' Warner 
v. Conant, 24 Vt. 351, 58 Am. Dec. 178; Bar-
ton v. Wiley, 26 Vt. 430; Ernerson v. Udal, 
J 3 Vt. 477, 37 An1. Dec. 604; Powell v. Stew-
art, 17 Ala. 710; Jamison v. May, 13 Ark. 
600; Graham v. Roberts, ] I-Iead 56. 

In the present case as in Savage v. Rd/)a1'. 86 
N. J .. Eq. 205, ( Ct. Err. & App.) the con1-
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plainants '' could have availed themselves by a 
proper plea in the action at law, hence there is 
no ground for the interference of a court of 
equity. The motion to strike out the bill for 
want of equity should prevail.'' . 

All the representations and concealments al-
leged by the complainants, if defenses at all, are 
legal defenses. Complainants' failure to inter-
pose them in the actions at law gives complain-
ants '' no right to have the forum of the litiga-
tion changed to a court of equity" and to deprive 
the defendant of the determination of a jury 
upon the issues involved. Headley v. Leavitt, 
68 N. J. Eq. 591. • 

"This court will not restrain the prosecution 
of an action at law where the defense to the ac-
tion can as well be made ·in the court in which 
the action is pending as in the equity court." 
Chancellor Walker in O'Dorvnell v. McCa-nn, 77 
N. J. Eq. 188 at 200, citing Screw Mower Co. v. 
Mettler, 26 N. J. Eq. 264. 

'' The doctrine is settled that the exclusive 
jurisdiction to grant purely equitable remedies, 
such as cancellation, will not be exercised, and 
the concurrent jurisdiction to grant pecuniary 
recoveries does not exist, in any case where the 
legal remedy, either affirmative or defensive, 
which the defrauded party might obtain, would 
be adequate, certain, and complete." Pomeroy's 
Eq. Jv.,r. Sect. 914, cited and followed in J( reuger 
v. Armitage, 58 N. J. Eq. 357, wherein Vice-
Chancellor Emery after speaking of the doctrine 
of some English cases in which bills in equity 
have been entertained in cases of fraud, says (p. 
361) that the doctrine "has not 1been followed in 
the American courts, which have regarded the 
assumption of such jurisdiction as a deprivation 
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of the right of trial by jury, where such trial 
affords an adequate and complete remedy.'' 

"A court of equity does not interfere, with 
judgments at law, ( or prosecution of the action), 
unless the complainant has an equitable defense 
of which he could not avail himself at law be-
cause it did not amount to a legal defense, or 
had a good defense at law which he was pre-
vented from availing himself of by fraud or ac-
cident unmixed with negligence of himself or his 
agents." Mr. Justice Curtis in Hendrickson v. 
Hinckley, 17 How. 443. 

In the notes to Sect. 1361 of Pomeroy's Eq. 
J ur. ( 4th Ed.) • authorities are cited in support 
of the following statement of law, viz: 

'' It is immaterial ·whether the question or 
matter relied upon by the complainant in 
equity was considered by the law court or 
not. Omission to present or to make out a 
defense at la·w is not a ground for equitable 
relief.'' 

''Nor is any error on the part of the law court 
ground for the interposition of equity.'' Vau.ghn 
v. Johnson, 9 N. J. Eq. 173; Clapp v. Ely, 10 N. 
J. Eq. 178. 

The complainants have a certain., complete and 
adequate remedy in the suits at law. 

In the course of the opinion of the Vice-Chan-
rellor at the bottom of page 224, he says: 

'' But the complainants are not reduced to 
the single and narrow ground assigned in 
their bill in maintaining their suit in this 
court. The concurrent jurisdiction of the 
la"\v courts to relieve against deceitful repre-
sentations does not abridge equity's juris-
diction to grant relief on that score, and, 
even though it be, as contended, that the 
bill discloses that all the misrepresentations . 
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were deceitfully made, it may be that the 
complainants would not be able to prove that 
the misrepresentations were knowingly false, 
but could only prove that they were mate-
rial and untrue-a defense in equity only. 
The complainants are not to be put to the 
hazard at law when the requirements in 
equity are less exacting." 

By reference to the original bill on page 12 
of the printed case, at the bottom of the page 
the allegations read as follows: 

'' It cannot be claimed, and the complain-
ants do not claim that the said representa-
tions were untrue to the knowledge of the 
said Zwinggi; nevertheless, such representa-
tions were affirmations of facts, which affir-
mations were false, and give ground for the 
complainants to allege in this .court, and in 
no other court, the facts with reference 
thereto, and upon the fraud arising there-
from, as a basis for relief by the complain-
ants from the said contracts made and en-
tered into upon the faith thereof.'' 

In the amended bill of complaint at page 7 
thereof on page 233 of the printed case, the 
complainants allege that all the representations 
of paragraph 4 of the amended bill except sub-
division '' g'' there.of, were then untrue in fact, 
and all those untrue in fact except subdivisions 
'' d'' and '' e'' were then untrue to the knowledge 
of the said Zwinggi. 

By reference to the fourth paragraph of the 
amended bill, we find that the representations 
which were not charged to be untrue to the 
knowledge of the agent were the following: 

" ( d) The said Carnegie Trust Company 
·was then a solvent and well-managed insti-
tution. 

" ( e) John .l\_, Bell, the defendant's in-
demnitor with reference to the said surety 
bond, was then worth at least $1,400,000.'' 
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Following the representations it is alleged that 
the defendant concealed certain facts from the 
complainants herein. These facts are set out 
under some seven different headings ( Case, pp. 
233, 234). Thereupon the allegation is made 
that the defendant wilfully, fraudulently and ma-
liciously concealed these facts from the complain-
ants. Neither in the bill nor in the amended 
bill do the complainants claim that there are any 
matters as to which they need the aid of a court 
of equity except as to the representations made 
with regard to the status of Bell. In the amended 
bill, in addition to this, they have added the al-
leged representation with respect to the Carnegie 
Trust Company. 

In other words, the complainants allege that 
they can show what may be termed legal fraud 
with respect to all these matters with the excep-
tion of the reference to Bell and the Trust Com-
pany. There is no allegation that the complain-
ants cannot successfully establiRh these defenses 
at law ,vith the exception of the two particulars 
n1entioned. 

In this connection the Vice-Chancellor refers 
to Schoenfeld v. H'inter, 76 Eq. 511. In this 
case Vice-Chancellor Howell admitted that there 
were limitations upon the rights of a suitor to 
resort to equity in cases of fraud and refers to 
the cases of l(rueger v. Armitage, 58 Eq. 357; 
Polhemus v. Iiolland Trust Co., 59 Eq. 93, 61 Eq. 
634. . In the course of the opinion Vice-Chan-
cellor Howell says : 

''In these two cases it will be observed 
that there was no ground of equity jurisdic•-
tion except the false representation of fact. 
But in the case in hand the complainant ap-
peals to the court to declare that the contract 
induced by fraudulent representations should 
be rescinded and cancelled, and this upon the 
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ground that the contract being void by rea-
son of fraud, the complainant should not 
continue to rest under the obligation of any 
portion of it, but that he should be dis-
charged from its performance in whole and 
in part. This is an equity to which the com-
plainant is entitled if at the final hearing he 
is able to substantiate his allegations.'' 

The scope of the contract between the parties 
in this case is not set forth, but apparently from 
the opinion of the court the complainant in that 
case sought to be relieved of every feature of the 
contract whether it was involved in the law ac-
tion or not. 

In the instant case before the court, the de-
fendant has sought to enforce the insurance 
policy for the full amount against both the com-
plainants. When this subject is adjudicated upon 
there will be no part of the insurance contract 
upon which any other cause of action might be 
grounded. In other words, the disposition of the 
insurance policies in the action at law will settle 
the rights and liabilities of both parties thereto. 

Reference is also made to the case of Morse v. 
Nicholson, 55 Eq. 705, on the subject of the inade-
quacy of the relief to be obtained at law. The 
controversy jn this case was between the cred-
itors of one of the defendants as complainants 
and the said defendant and a certain chattel 
mortgagee who held a lien upon the said defend-
ant's personal property. The complainants -in 
the Chancery action prior thereto brought re-
plevin in the Monmouth Circuit and the goods 
sold by them were delivered to them, but the 
defendants made defense thereto and claimed 
that the goods belonged to the defendant who 
originally made the purchase. In the Chancery 
action complainants prayed that the sale and de-
livery be decreed void because of fraud, and that 
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the chattel morto-ao·e b II d sold b o 5. e annu e as to the goods 
. y the complainants and decreed t b 

hen thereon At th 
O 

e no v· Ch . e bottom of page 707 the 
ice- ancellor says : 

"In this _court the complainants seek a de-
cree declaring the sale and chattel t to be void which . . mor gage 
li_ef attain~ble in t;:, s~1t :11~~ tt~t sttm~ !e-
c1dental remed· . th' ' eu in-mo . res in is court are much 

h.ri applicable and complete than those 
w ic ~an be afforded in the law court Th 
~~iplamfnts, if they establish their ~ase i~ 

s ~our ' as to the fraudulent sale and the 
connivance of the chattel mo to-have the list f r oagee, may 
a-aged t . k of goods fraudulently mort-
o s nc en rom the mortgage and the rici;~ °r:uiftfyfrautdutlhent mortgage 'adjudged 
h . as O ose goods. They ma 
m~:~ restramt against the transfer of th: 

gag~ until t?e decree is obeyed. If the 
succeed in showrng the fraud o~ the t I 
the defendant Nicholson but fa1·1 1· par . o 
P t

. . . , , n proving 
ar ic1pahon or knowledo-e of th t Cook, the ma . 0 • e mor gagee t I hl Y still require the mo-rto·agee 

b7e m;r~~ ~1 monex in the first place, if possi-
th;n e goo s mortgaged to him, other 
obtainthedose fwh1ch thhe mortgagor fraudulentl.v 

rom t em * * * Tl . . reach of the . · 1e wide 
affords t tte various. modes of procedure 

_o. e complainants in this court 
opportunities for relief in th . which th . . e prennse~ 
l 

e m?re ng1d rules of the courts of 
aw cannot give." 

. The recitation of the facts of th. 1 t boned h 18 as men-_ca~e s ow very clearly how widel dif-
ferent 1t 1s from th Y I f t e case now before the court. 
bn t:c Cthe two cases last cited were retained 

y e ourt of Chancery particularly upon the 
f;o~nf. that certain equitable remedies were es-
t nth1a in ord~r that full relief might be granted 

0 e complainants. · 
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Again at the bottom of page 225 of the print~d 
case, in the course of the opinion of the court 1n 
this case the Vice-Chancellor says : 

"Nor is the remedy certain in the suits at 
law. The plaintiffs there may befo:e or at 
the trial suffer non-suits and s~bJect t!1e 
complainants to ?th~r . a~d vexatious suits 
here or in other JUnsd1ctions. They are en-
titled to the more nearly certain remedy af-
forded in equity by decree to surr~nder the 
policies of insurance for cancellation upon 
proof of fraud, w_heth~; the fraud be uncon-
scionable or deceitful. 

In support of this observation the court refers 
to two cases, J.11etler, Admrs. v. Metler, 18 Eq. 
270, 19 Eq. 457, and Sweeney v. Williams, 36 Eq. 
627. 

Reference to the Metler case discloses a pecu-
liar situation. Here the intestate gave to one 
of the defendants, his mother, a promissory note 
for $1,500. This was given without any consid-
eration. The note was given when the intestate 
was about to go to the oil regions and with the 
understanding that if he returned alive it would 
be given up to him. It was given for the amount 
for which he had agreed to sell his homestead, 
beino· about the value of it, and with a fraudulent 

0 . 
intention and purpose by both parties to enable 
his mother to govern his property and defeat 
any recovery his wife might obtain against hi~ 
for alimony and with a view that in case of his 
death his mother might have the property and 
that his ,vifc and child should have none. The 
intestate did return alive but did not require his 
mother to give up the note, and on December 1, 
1865 met death in a railroad accident. The 

' mother and father brought an a.ction in the Su-
preme Court against the administrators of the 
intestate grounded on the note. A bill was filed 
in Chancery pr~y1ng among other things that a 
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suit be enjoined and ordering the note to be given 
up to be cancelled. In the course of the opinion 
the Chancellor says : 

'.' The note, being without consideration, is 
void,. a~d cannot · be recovered upon_ at law. 
And it 1s contended that, as the complainants 
have a comp~ete defense at law, they cannot 
resort to equity. .Such, no doubt, is the gen-
eral rule, and were the present suit at law 
th.e only ~atter to be relieved against it 

. might decide this case. But here is a n~te 
not yoid on its face, which in case of a dis~ 
contin1:ance or non--suit, might be held until 
t~e evidence of its being without considera-
tion could not be had, and then a suit on it 
brought against these parties or ao·ainst 
the infant heir, to the amount 'of assets de-
scended. In such case the jurisdiction of 
c?urts of equity to order the security to be 
g1ve_n up to be cancelled, is now well es-
tablished. * * * In cases where the in-
~trumen~ is on its_ fa_ce _va_lid, and especially 
if negotiable, the Jurisdiction of the court is. 
found~d u:pon pr~nciple adopted among other 
cases 1n bills quia timet and is now settled 
by authority." ( Case cited.) 

On appeal of the last mentioned case this court 
said in its opinion at page 459: 

'' Be~ides, the ?efendants could, though de-
feated 1n the_ act!on at l~w no~ pending, put 
the note wluch 1s negotiable, 1n circulation, 
and compel the complainants to defend them-
selves again_st it as best they might. '11hey 
could also, 1f they saw fit discontinue the 
present suit, and at som~ time hereafter 
,vhen it might be impracticable to establish 
the facts ·which render the note invalid or 

h . ' per aps 1n . a foreign jurisdiction brinP- an-
other actio!1 against the heirs o'r per';onal 
representatives of the deceased. 

'' "\~ e have, then, the following facts: A 
n~gotiable note, valid upon its face, given 
without consideration upon an ao-reemcnt 
that it shall be given up to the _maker upon 
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a contingency which has happened, and an 
a.ction at law brought upon such note by. the 
payees, against the personal representatives 
of the maker. It seems to me apparent upon 
the statement of these facts, that the only 
jurisdiction competent to afford full and 
adequate relief, is a court of equity.'' 

In Sweeny v. Williams the bill :filed prayed for 
an injunction restraining the respondent as re-
ceiver of a bank and the bank and one John Hal-' . liard from bringing or maintaining action against 
the appellant, who was the complainant upon a 
certain bond and mortgage. The bond was made 
by appellant to said Halliard and was secured 
by a mortgage which was likewise made by 
appellant to Halliard. The bond and mortgage 
had been assigned by Halliard to the bank. The 
appellant alleged that the transaction between 
Halliard and himself was merely nominal and 
that no real interest was acquired by him in the 
lands conveyed to him and no consideration ex-
isted for the bond and mortgage. It was also 
alleged that an action had been brought by the 
respondent as receiver in the Supreme Court 
ao-ainst the appellant upon the bond. An i11junc-

b . d tion against proceeding in the said action pen -
ing suit was also prayed. In the cou~se of t~e 
opinion at page 629 delivered by Justice Magie 
on behalf of the Court of Errors and Appeals, he 
says: . . . 

'' But if there exist a concurrent :1unsd1c-
tion in courts of law and courts of equity, 
the latter will decline to entertain jurisdic-
tion after the jurisdiction of the courts of 
law has attached, unless fully obtained in the 
court of law. ( Cases cited.) 

'' It is this proposition that I understa?d 
the learned Vice-Chancellor to have main· 
tained in the opinion belovv. But I do not 
think the proposition was applied by him to 
this case, nor is it, in my judgment, properly 
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applicable thereto. The complainant was 
entitled, if at all, to a relief broader than 
could be afforded him in the action at law. 
He asked, and if his contention is correct 
was. entitled to a perpetual injunctio~ 
against the bond. At law, his relief as to the 
~ond could be obtained only in case the plain-
tiff brought his action to trial. If he discon-
tinued or submitted to a non suit, the relief 
could not ·be obtained there. The complain-
ant was also entitled to relief on the whole 
transaction, including the mortgage securino-
the bond, a relief which would only be in~ 
cidentally rendered by a successful defense 
at law, and to which Halliard was neces-
sarily to be a party. Adequate relief was 
therefore not provided in the existing action 
at law. I think it indisputable that the 
co~rt. _below had jurisdiction and a right to 
adJud1cate on the merits of the case as was 
done.'' · ' 

It will be obse·rved that in the latter case jn 
addition to the bond there was involved a mort-
. gage and the presence of a third party was nec-
essary in order to adjudicate upon the rights 
of all the parties in the whole matter then be-
fore the court. 

By reference to the Lill and the aniended bill 
and the exhibits thereunto annexed, it appears 
that in the action in the Supreme Court ti1e de-
fendant has entered suit against each of the 
complainants upon the reinsurance contract 
wherein they claim damages to the extent of 
the full amount of the indemnity afforded there-
by. A determination of the matter in contro-
versy, therefore, will be dispositive of any and 
all claims that the defendant could make under 
the reinsurance contracts against either of the 
complainants. 

l~urthermore, it appears by Urn allegatio11s of 
the bill that the actions brought by the defendant 
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were set for trial on November 15, 1926. The 
original bill of complaint was filed November 8, 
1926, and the order to show cause issued thereon 
on the same day, and on the day following the 
restraining order was issued. In other words, 
the causes of action were at issue in the Supreme 
Court, and the defendant was then pressing the 
cases for trial, which was immediately imminent. 

These actions v.rould have settled all matters 
in controversy between the parties and would be 
dispositive of all claims made by the defendant 
on the reinsurance contracts, and of any and all 
defenses made thereby by the complainants in 
said actions. 

The complainants were not entitled to a pre-
liminary injunction. 

Upon the application for the preliminary in-
junction complainants presented an affidavit of 
one Harlan Short. This was annexed to the 
original Bill of Complaint and is set forth on 
pages 19 to 23 inclusive of the printed case. 

By reference thereto, it appears that he was 
formerly employed by the Commercial Casualty 
Insurance Company, one of the complainants 
herein. He states that a short time prior to 
February 25, 1924, W. J. Zwinggi, who was man-
ager of the Pittsburg office of the defendant 
company, met him by appointment in New York 
City for the purpose of negotiating with him a 
policy of reinsurance for the Southern Surety 
Company on a bond between Carnegie Trust 
Company as principal and Southern Surety Com-
pany as surety and the County of Allegheny as 
obligee. 

The representations made to Mr. Short by 
Zwinggi are set forth in his affidavit at the bot-
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tom of page 21 and on page 22. There he says 
that during the negotiations, Zwinggi furth~r 
represented to him that the Carnegie Trust Com-
pany was highly solvent, well managed and in 
sound financial condition and that in addition to 
the security offered thereby the Southern Surety 
Company had as indemnity for the giving of the 
bond an indemnity agreement or contract of John 
A. Bell, who was the president of the Carnegie 
Trust Company, and was stated to be by Zwinggi 
a man of large financial means, worth more than 
$1,400,000, that he was ·an excellent banker and 
Pennsylvania "coal baron". Short further de-
poses that the representation v1dth reference to 
Bell was unequivocal and accompanied by the 
statements that he knew the facts he averred 
v~ith reference to him, going so far as to say that 
his resources were as high as $10,000,000 or $11,-
000,000. 

Referenee is made to 1l1is same subjeet in the 
affidavit of l\fr. Brabrny, which was filed with the 
Bill of Complaint. In this affidavit he refers to 
an audit that had been made, as he alleges, of 
the Carnegie rrrnst Company and states that a 
copy of said andit is in hjs possessjon, having 
heen made about the first of the year, 1926. Ile 
deposes that thjs Rudit djscloses that the Car-
negie Trust Company was insolvent and trnd been 
insolvent in 1923. I:fe further says "I learned 
later that J olm A. Bell had npon liis own petition 
heen adjndged a bankrupt in August, J 925." 
( Case, p. 35, 11. 30 to 40.) 

Again referellce is made 1 o I lie finmwinl con-
dition of the Carnegje Trnst Compauy jn the affi-
davit of M·r. Conick, whjch is set forth 011 page 56 
of tlie rn·jnted case. After recounting the results 
of his investigatjon, covering some period of bme 
prior to the closing of the doors of this illstitu-

I· 
I 
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tion, he says at the conclusion of his affidavit on 
page 62 "My opinion is that these facts and 
much other information obtained by me from an 
audit of the Carnegie Trust · Company, demon-
strated that the Carnegie Trust Company was 
insolvent in 1923 and so remained until the clos-
ing of said Carnegie Trust Company in 1925.'' 

According to the affidavits filed by the com-
plainants on their application, the representa-
tions alleged to have been made hy Mr. Zwinggi 
were the only representations which could have 
influenced the complainants in accepting the risks 
that were tendered to them. Accordingly it be--
comes important to consider the answering affi-
davit, which was filed by the defendant relative 
to these particular matters. We refer particular-
ly to affidavit of Mr. Zwinggi, which is found on 
page 140 of the printed case. In this affidavit 
is set forth all the transactions between l\fr. 
Zwinggi and the representatives of the complain-
ants relative to reinsurance contracts. ,v e refer 
particularly to the communications between 1\/Ir. 
Campbell and 11r. Short. Deponent states that 
for some years prior to February, 1924, he was 
acquainted with I-I. I-I. Campbell, who was the 
general agent of the Commercial Casualty In-
surance Company of Pittsburg; that while in 
New York City on February 14th and 15th, 1924, 
he met Mr. Campbell on the street and informed 
him that he was in New York for the purpose of 
securing reinsurance upon a large bond which 
the Southern Surety Company l1a<l been re-
quested to execute as surety by the Carnegie 
Trust Company, upon which he had tlie personal 
indemnity of John A. Bell; that Campbell said 
that he wanted t-o be permitted to submit said 
reinsurance to the Commercial Casualty Insur-
ance Company, of which he, Campbell, ,vas the 
agent, to which z --winggi acquiesced. Z-winggi 
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then states that he then and there delivered to 
Ca~pbell a copy of Exhibits A to E, both in-
clusive, attached to his affidavit, and an appoint-
ment ,vas made for the deponent to· meet Camp-

. bel~ at. the Waldorf Hotel the same evening. 
Zwinggi further says that he met Campbell, who 
was acco1npan_ied by a person who he introduced 
as :Harlan Short; that Campbell said to Zwinggi 
that 1'1r. Short could tell him what had been con-
cluded with reference to reinsurance and that 
thereupon 1'1r. Short stated that his company 
t~e Commercial Casualty Insurance Company 
would be glad to accept the reinsurance liability 
upon the said depository bond. Zwinggi further 
says that he thanked him and remarked that he 
thought it was a good risk and that Short in-
formed the affiant of the New Jersey Fidelity and 
Plate Glass Insurance Company, which he 
thought would be glad to accept some reinsurance 
upon the proposed bond and suggested that if the 
affiant was willing he would present the matter 
to that. c_ompany; thereupon Zwinggi gave Short 
an ~dd1tional copy of Exhibits A to E, both in-
clusive, to he used in the presentation of the 
matter. 

Zwinggi deposes that at no time did he, make 
any r~presentations to Short with respect to the 
standing of Bell or the Carnegie Trust Company 
other than the representations contained in the 
document delivered to him and the single remark 
that he tho11ght the risk a good one which was 
made after Short had stated that his company 
would accopt the reinsurance offered H. 

By reference to the exhjbits mentioned in the 
affidavit of Zwinggi, it a1 pears that he laid be- · 
fore the representatives of the complainants the 
application of the Carnegie 'J~rust Con1pany for 
the bond, the indemnity agrcen1ent of Bell, the 
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report of R. D. Dun Mercantile Agency, report 
of D. B. Jones, statement of the interest of John 
Bell, Sr., and report of the condition of Carnegi.e 
Trust Company · at the close of business Decem-
ber 31, 1922, verified by the treasurer of the in-
stitution. 

By reference then to the affidavit of Zwinggi, 
it appears that he candidly laid before these 
representatives of the insurance companies the 
results of his investigations in Pittsburg and 
particularly the reports of the mercantile agen-
cies with respect to the standing of Bell in the 
community, the various interests with which he 
was connected. With respect to the Carnegie 
Trust Corppany he subn1itted the application 
made by the c01npany and the official statement 
rendered by the company with respect to its 
own business condition. Furthermore, it js to 
be observed that there was no denial on the part 
of the complainants herein of tbe allegations 
made by Zwinggi with respect to his submission 
of this application to their representatives. It ' 
is very evident that whatever estimate Zwiuggi 
placed upon the Trust Company or Bell was 
based upon· the docun1ents and infonnation that 

. ho laid before the representatives of the com-
plainant con1pauies. 

Mr. Short's affidavit does uothiug more than 
set forth representations ,vbich he claims were 
made to him-mere generalizations ·with nothing 
circumstaubal or convincing about them. In 
}Jr. Zwinggi 's affidavjt in reply thereto, he de-
nies these ge11eral allegations rnade by Mr. Sl10r1t 
and sets forth with great particularity wl1at he 
did wi Lh respect to the whole matter and how 
thu t lie had laid before the complainants' agents 
the various l'P})orts and papers whieh lie had 
gatl1ered together relative to the risk in go11eral. 
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In view of the detailed statement of 1Ir. Zwinggi, 
it appoar8 clearly tha,t the co1nplainant8 had 
abundant opportunity to peruse and consider the 
documents which were submitted by him and un-
doubtedly decided upon the basis of documents 
sU'bmitted that they ·would take part of the 
reinsurarwe offered. 

We respectfully submit tl1at the mated al facts 
iu the hill upon which the complainants' equity 
depends are met by a full, explicit and circum-
stantial denial by the affidavit of lVIr. Zwinggi 
and that under such circumstances the prelimi-
nary injunction should not have been granted. 

Tlie conditions under which a preliminary in-
junction will issue have been settled by this court 
in the well-knoW11 case of Citizens Coach Com-
pany v. Caniden Horse Railroad Co., 29 N. J. Eq. 
299. In this case Chief ,Justice Beasley laid 
down the following rule: 

'' 'l1he general rule, 8ubject to Lut a very 
few exceptions, is that if the facts con8titut-
~ng the claim of the co111plainant for the 
immediate interposition of the court are 
controverted, under oath, by the defendant, 
the court will not interfere at the initial 
stage of the cause.'' 

rl,he dodrine of this case has Leen fo1lowed 
since its declaration in 1878 and reference to 
this ru]e is rnado in the reco11t case of Ye Olde 
Staten I~la11,d Dyers cf; Cleaners v. Barrett, Ne-
z;7,cu.J s & C01npany, 98 N. J. Eq. 702. At page 
703 in the opinion of this court it is stated: 

"Now as we look upon the answer and 
defendaut 's affidavits, the material facts 
in the bill upon which the complainant's 
cq 11i ty depends, _are rnet by a full, explicit 
and circumstantial denial under oath. Such 
being the case, a prelimi11ary injunction 
should not have been granted." 
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Citing Citizens Coach Co. v. Camden Horse 
Railroad Co., 29 N. J. Eq. 299; ll1eyer v. Somer-
ville Water Co., 79 N. J. Eq. 613. 

It is apparent, therefore, that the instant case 
falls plainly within the scope of this. general rule 
and on this ground the injunction order should 
be dissolved. 

At this point it should also be observed that 
ithero is absolutely no proof in the affidavits that 
the representations concerning Bell were false at 
the tin1e they were made, that is in February, 
1924. Mr. Bratney says in his affidavit: "I 
later ]earned that John A. Bell had upon his own 
petition been adjudged a bankrupt in August, 
1925. '' That was a year and a half after the 
represe11tatio11 was alleged to have been made 
and constitutes no proof that Bell was insolvent 
a year and a half prior to August, 1925. 

Furthermore, Mr. Bratney's statement that he 
learned that Mr. Bell had been adjudicated bank-
rupt, is in no sense proof of the fact that he vv~s 
adjudicated baukrupt or that it l1appened 1n 
August, 1925. It is a mere hearsay statement 
of no probative effect. 

Likewise, there is no proof that the Carnegie 
Trust Company was insolvent in February, 1924, 
when the representation concerning it was al-
leged to have been made. It was taken over 
by the Com1nissioner of Dankiug in A.pril 25, 
1925, a yenr and two rn011tln.; lnt.c\l'. ~rhe ac-
countant, 1'Ir. Conick, is the only one who makes 
an affidavit attempting to show that the Trust 
Company was insolvent at the time the represen-
tation is alleged to have been made in February, 
1924. His affidavit does not constitute even 
prima facie proof of the allegation. It is merely 
an expression of his opinion and conclusions ancl 
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inferen~es drawn by him from information -which 
he states he had gathered fron1 various sources. 

In the affidavit of Mr. Bratney, ( case, p. 36) 
he states that after the original answer was filed 

· by his company, certain facts with reference to 
the fraud that his company claimed existed at the 
inception of their relations with the Southern 
Company were brought to light ~nd an effort 
was made to file a supplemental answer, a copy 
of which appears in the pleadings, . actual · and 
proposed and that the motion was refused by 
the Chief Justice. 

Annexed to the bill will be found the proposed 
supplemental answers to which reference has 
been made. They are Exhibits II au'd I and are 
found on pages l 02 to 109 inclusive of the print-
ed case. By reference thereto it appears that 
the complainants set up in their answers the al-
legations with respect to the Trust Co1npany and 
Bell that they set up in the bill ana amended 
bill of con1plaint in this cause. 

Mr. Bratney states in his affidavit Uiat tl1e 
Chief JusUce denied their applicatio11 t.o file 
the suppleme11 t al answers. r:l1he rule or the Su-
prerne Court disposing of this rnatter is found 
on page 109 of the case a11d is Exhibit .T. Ap-
parently this rule was made some time during 
the monLh of .F1el>ruary, 192G. In his affidavit 
l\1r. Brabiey attempts to give the reasons why 
the Chief :J w;tice denied the application. Refer-
ence to U1e order, however, shows that the ap-
pl icatiou was denied without, prejndicc to the de-
fendant to renew the san10 npou fili11g affidavits 
or other proofs showi11g such focts as may be 
deem eel by tlie eou rt suffieient Io entitle defo11d-
nnt t-o file sucl1 supplernental miswer. 

According t.o L11e affidavit the app1ieaLio11 to me 
U1e supple1neilf Bl a11swer was not renewed until 
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October 16, 1926 ( Case, p. 15). A.t the time the 
application was refused by the Chief Justice on 
the ground that the defendants in said action 
were in laches in presenting the matter to the 
court so near the time when the trial was to come 
on. According to Exhibit M, ( Case, p. 116) an-
nexed to the complainants' bill, notice of the 
second n10ti011 for leave to :file a supplemental 
answer was returnable on Saturday, October 23, 
1926. rro • this notice was attached a copy of 
the supplemental answer proposed to be :filed. 
This is set forth at length on pages 132-5 in-
clusive, of tl1e printed case. By reference there-
to it will be seen that this proposed answer in-
cluded the same allegations with regard to the 
condition of the rrrust Company and Bell as were 
contained in the proposed supplemental answer 
which the complainants sought to file at the time 
of their application to the Chief Justice in 
February. From the complainants' bill it ap-
pears that tl1e law cases were at issue and that 
the defendant was pressing the same for trial 
and that the cases were actually set down for 
trial on the calendar of the Essex County Cir-
cuit Court for November 15, 1926. 

Undoubtedly the complainants herein must 
have known of these alleged representations of 
Zwinggi at the time of the filing of the orignial 
answers. Zwinggi communicated not only ·with 
Short but with the local agent of the Co1nmercial 
Casualty Company at Pittsburg. At the latest 
the complainants 1nust have known of these 
alleged representations of Zwinggi in February, 
1926, when they :first rnade their application to 
the Chief Justice to file the supplemental an-
swer. A copy of that answer to which we have 
referred is annexed to their own pleadings and 
embo<lies tlie same allegations that are here con_, 
sidere<l. 
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With n1aLLers jn this plight, they made no fur-
ther efforts to an1end their pleadings or supple-
·ment them until the 23rd day of October 1926 
when the cases were in the call ~.nd whe~ the; 
had been set down for trial on November 15th 
following. vVhen the second applicatjon was 
made to the Chief Justice it was denied for the 
very _reason apparently that complainants had 
procrastinated with respect to this 1natter until 
the law cases were at the very tI{reshhold of the 
court. When it became apparent to the complain-
ants that they would not be allowed to plead 
thes~ defenses in the Supreme Court, they im-
mediately had recourse to Chancery to relieve 
them from a situation for which they were wholly 
responsible. 

By reference to the :first proposed supple-
mental answer ( Case, p. 104) it appears that the 
complainants allege therein that the representa-
tions with respect to the condition of the Trust 
Company and as to the indemnity contract held 

.by the Southern Surety Company were not true 
and were known to be untrue by said Zwinggi 
·at the time tliey were made. "'\Vhen the complain-
ants made their second application to file supple-
·Inental answer in the action at law in the forn1 
then sulnnitted, it is th~re alleged that such rep-
resentations were false and were. .. known to be 
false by the plaintiff at the time they were 1nade 
( see Case, p. 133). vVhen the original bill of 
complainant is filed, hovvever, it is alleged· therein 
that the complainants do not claim that the al-
legationS' with .resp~ct to Bell were untrue to the 
know ledge of said Zwinggi ( Case, p. 12, par. 9). 
In the anrnnded bill of complaint in the seventh 
paragraph thereof ( Case, p. 233) th'e allegations 
are to the effect that the alleged rBpresentations 
with regard to the Carnegie Trust Company and 
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also to Bell were not untrue to the knowledge of 
the said Zwinggi. After two unsuccessful ef-
forts to amend their pleadings at law and after 
their application so to do had been denied by the 
Supreme Court, the complainants herein changed 
their allegations with respect to these defenses 
and now claim that they were innocently made 
for the purpose of conferring jurisdiction on a 
court of equity. 

It is very apparent that on the presentation of 
the compiainants' case that they have slept upon 
any rights they may have had in the premises 
and that they are not entitled to the aid of a 
court of equity. 

In Rabe v. Dunlap, 51 N. J. Eq. 40, Vice-Chan-
cellor Van Fleet quotes the rule laid down by 
Lord Camden many years ago in these words : 

"Nothing can call forth the activity of a 
court of equity but conscience, good faith 
and reasonable diligence. Where these are 
wanting the court is passive and does noth-
ing. Laches and neglect are always discoun-
tenanced and the ref ore from the beginning 
of this jurisdiction there was always a lim-
itation to suits. in equity.'' 

It is respectfully submitted that for the rea-
sons aforesaid the order appealed from should 
be reversed and set aside and that the restraint 
therein contained should be vacated and the com-
plainants' said amended bill of complaint should 
be stricken out and dismissed. 

LUM, rrAMBLYN & COLYER, 
Solicitors for and of Counsel 

with Defendant-Appellant. 

EGBERT J. TAMBLYN, 
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BRIEF OF RESPONDENTS. 

Statement. 

Upon filing the original bill of complaint, with 
affidavits and exhibits thereunto annexed ( Case, 
7), a:µ order was made requiring the defendant 
to show cause (Case, 136) why an injunction, in 
accordance with the prayer of the bill, should 
not issue pendente lite. The defendant met this 
with answering affidavits and a motion to strike 
out the bill of complaint ( Case, 216). The order 
to show cause and ,motion to strike out the bill 
of complaint came on for argument at the same 
time before Vice-Chancellor Backes, who filed 
an opinion ( Case, 218) denying the motion and 
for the injunction. In the course of his opinion, 
however, he assumed as pleaded certain facts 
which appeared in the affidavits. To comply 
with his suggestion that the bill be amended, a 
provision for leave to amend was included in 
the order entered on his opinion ( Case, 228) 
and the amended bill was filed ( Case 230). The 
defendant moved to strike out the amended bill 
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and on that n1otion was 111ade the order appealed 
from, denying it and continuing the restraint 
( Case, 241). No opinion was filed by the Vice.:. 
Chancellor on this second motion. It is, of 
course, however, the amended bill of complaint 
and not the original bill which is now before 
this Court. This is important because the 
amended bill contains certain strengthening 
allegations which were not in the original bill. 

The bill was filed to enjoin the prosecution of 
two actions at law separately brought by the 
defendant against each of the complainants. The 
actions were brought on certain contracts of 
reinsurance entered into by the complainants 
with the defendant, and the basis of equity's· 
intervention is fraudulent representations and 
concealments hy the defendant, inducing the com-
plainants to enter into the contracts of reinsur-
ance. The amended bill ( Case, 230) cannot be 
materially abbreviated. It alleges that in Fe·bru-
ary, 1924, the defendant was about to execute as 
surety a bond with Carnegie Trust Company, a 
banking institution organized under the laws of 
the State of Pennsylvania, as principal, to the 
County of Allegheny, as obligee; that the de-
fendant then made to the complainants the fol-
lowing representations: 

" (a) The defendant was about to execute 
a bond as surety for Carnegie Trust Com-
pany to the County of Allegheny, in the sum 
of $1,400,000 to secure the deposit of funds 
of that county in the said Trust Company; 

'' (b) The defendant would itself retain at 
its own risk a liability on the said bond of 
at least $150,000; . . 

'' ( c) The said bond was an original bond 
and not the renewal of a prior bond; 

'' ( d) The said Carnegie · Trust Company 
was then a solvent and well-managed insti-
tution; 

" ( ~) J oh1: A. Bell, the defendant's in-
demn1tor with respect to the said surety 
bond, was then worth at least $1 400 000 · · 

" (f) ' ' ' . The _said.John A. Bell was known by 
the said Zwinggi to be a man worth far in 
excess of $1,400,000 and not less than $10 -
000,000 or $11,000 000 · ' ' ' 

'' (g) The fact of the solvency and good 
management of the Carnegie Trust Company 
and the wealth of the indemnitor Bell would 
lessen the risk of the proposed ~eins~rers.'' 

All of the said representations, except subdivision 
(g), were then untrue in fact and all of those 
untrue in fact, except subdivisions (d) and (e) 
were then untrue to the knowledge of the de-
fendant's agent making them. They were all 
made by the defendant wit•h the intent to induce 
the complainants to enter into contracts of 
reinsurance, and were material to the risk as-
sun1ed by the complainants, and were relied upon 
by the complainants in entering into their con-
tracts of reinsurance. The bond to the Countv 
of Allegheny ( Case, 77) was for $1100 000 and 

. ' ' recited that Carnegie Trust Company, the princi-
pal therein, had been selected as depository of 
the funds of the County of Allegheny, obligee, 
and was conditioned that the principal should 
well, honestly and faithfully keep, pay out and 
ac:ount for all County funds and property that 
might, co~e into its hands, and pay interest on 
deposits 111 accordance with the contract of de-
posit. Relying on the representations each com-
plainant entered into a reinsurance 'agreement 
with the defendant (Case, 63, 70). At the time 
of the making of the contract of reinsurance the ' defendant knew the following facts: 

" (a) The said surety bond entered into 
by the complainants and Carnegie Trust 
Company was not an original bond, but was 
a rene-wal · ' 
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'' (b) Several of the re1nsurers on the 
bond of which the said surety bond was a 
renewal had refused to participate in the 
reinsurance on the said surety bond, and de-
m~nded. a release of their liability from the 
prior reinsurance ; 

'' ( c) At least one of such reinsurers had 
theretofore stated to the defendant that 
Carnegie Trust Company was improperly 
and irregularly managed; 

'' ( d) The defendant did not intend to 
carry more than $100,000 liability at its own 
risk on the sa~d surety bond ; 

" ( e) There had been an investigation con-
ducted by the Auditor General of the Com-
monwealth. of Pennsylvania, commonly called 
the I{ephart Investigation, which dis-closed 
irregularities in the management of the 
Carnegie Trust Company and which resulted 
in the indictment of Harmon M. Kephart, 
State Treasurer of Pennsylvania, for making 
false reports of his accounts, and his con-
viction thereof upon a plea of nolo conten-
dere, and also the payment under compulsion 
by Carnegie Trust Company in December;, 
19~2, to the Commonwealth of Pennsylvania, 
of $15,049.24, as interest on money of the 
Commonwealth, of which Carnegie Trust 
Company wrongfully had the use as a result 
of the irregularities between the said Bell 
and ·Kephart; 

'' (f) The reason the said surety bond ·was 
reduced from $1,400,000 to $1,100,000 was be-
cause some of the proposed reinsurers re-
fused to participate in reinsurance on ac-
count of irregularities in the management 
of Carnegie Trust Company.'' 

None of the said facts were known to either 
complainant until after the making of the con-
tracts of reinsurance, into which neither of them 
would have entered had they known any of 
the·se facts, which facts the defendant wilfully, 
fraudulently and maliciously concealed from 
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each of the complainants. At that time Carnegie 
Trust Company, instead of being highly solvent, 
was, in fact, insolvent and instead of being well 
managed, was so carelessly and corruptly con-
ducted by its President, one Bell, that he has 
since been convicted of crime in connection with 
such management, and on April 25, 1925, Car-
negie Trust Company was adjudged to be in-
solvent, suspended business and its affairs were 
taken charge of by the Commissioner of Banking 
and Insurance of Philadelphia. The various 
reinsuring companies, including the complain-
ants, dern.anded that a full and complete audit 
of Carnegie Trust Company be made before the 
defendant admit its liability to the County of 
Allegheny, in accordance with Clause No. 5 of the 
reinsurance contracts. The defendant declined · 
to do so and upon a specious, partial and in-
complete audit admitted· its full liability to 
Allegheny County upon the bond, notwithstand- . 
ing that prior thereto each complainant pro-
tested against such admission. 

Notwithstanding the assertion by the defendant 
that it has paid in full its surety bond of $1,100,-
000 to Allegheny County, that County has re-
fused to surrender the bond, so that there is 
doubt as to whether such payment was, in fact, 
made and if made, properly made. Shortly 
after the know ledge of the insolvency of Carnegie 
Trust Company, the complainants and other 
reinsuring companies met and tried. hut unsuc-
cessfully, to secure a complete audit of the 
finances of . Carnegie Trust Company. Mean-
while, W. Clyde Grubbs, a lawyer of Pittsburgh, 

• Pennsyl~ania, was retained by the reinsuring 
companie-s to investigate the matter, and he was 
empowered to have such an audit made at their 
expense. He was greatly delayed in securing 

I I 
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this audit by failure to obtain the necessary 
consent of the Pennsylvania Banking Depart-
ment, with the result that the audit wa·s not 
completed U11til about the first of the year 1926. 

From this report it appeared that Carnegie 
Trust Company was at the time the reinsuring 
contract,s were made, grossly insolvent and had 
been improperly managed. Meantime deposi-
tions of witnesses in Pittsburgh, including Bell, 
President, and Walker, Treasurer of Carnegie 
Trust Company, and others, had been taken in 
another suit against the defendant, from which 
much of the information hereinabove disclosed 
was obtained. These depositions cover over 
nine hundred pages and a copy thereof only 

• came into the possession of Mr. Grubbs about 
the middle of April, 1926. 

On September 15, 1925, separate actions at 
law in the Supreme Court of New Jersey were 
commenced by the defendant against each of 
the complainants on the reinsuring contracts 
and upon identical complaints. The,se complaints 
were duly answered by answers which did not 
set up the defense of fraud. Later, by reason 
of the discovery of some of the allegations of 
fraud hereinabove alleged, an application was 
made to the Chief Justice, presiding in the 
Essex Circuit, for leave to file supplemental 
answers, setting up such facts. Upon the in-
sistence of attorneys for the present defendant, 
this application was denied without prejudice for 
the reason, among others as expressed by the 
Chief Justice, that it was not made to appear that 
the refusal of the reinsurers on the original 
bond to reinsure the con1pany on the present · 
·bond wa,s due to their fears about the financial 
situation existing at the time the renewal was 
made, either ·with respect to the financial stability 
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of Carnegie Trust Company, or knowledge or 
suspicions on their part of facts which would 
tend to make the renewal a greater risk than the 
original bond. 

In the month of June, 1926, full information 
was given to the New J e1rsey attorney of the 
complainants covering the points de·sired by the 
Chief Justice, with instructions to take neces-
sary steps properly to plead the fraud. By a 
mistake in that attorney's office, .those papers 
~were placed in the _file and he never personally 
lo.1ew of them, so that no effort to plead the 
f-raud was made until October 16, 1926, when 
an application to file a ·supplemental answer 
pleading the fraud was made and refused by 
the Chief Justice on the ground that the de-
fendants in the ,said actions ( the complainants 
here) were in !aches in presenting the matter 
to the Court so near the time when the trials 
of the actions were to come on. The actions 
were set for trial November 15, 1926, and the 
result of all the facts alleged in -the bill is that 
without the intervention of Chancery, the .com-
plainants will have no opportunity to set up 
the matters of fraud hereinabove alleged against 
their liability on their reinsuring contracts. The 
bill of complaint prays an injunction against 
the actions at law, a decree that the eontracts 
were fradulently induced and that the complain-
ants were fraudulently induced to sign them, 
and that they may be decreed to be cancelled 
and delivered up to the complainants. 

The foregoing paraphrase of the amended 
bill of complaint and exhibifa is herein inserted 
for the Court's convenience in reading this brief. 
It is accurate so far a,s it goes but is not ex-
haustive, and the Court's attention is respect-
fully invited to the amended bill itself ( Case, 
230). 
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ARGUMENT. 
I. 

Even though relief may be given at law, equity 
has jurisdiction in all cases of fraud, and the 
only question is as to the exercise of its juris-
diction. 

The leading case on this well settled proposi-
tion is Eggers v. Anderson, 63 N. J. Eq. 264 
( C. E. A. 19,01). In this ca,se, the complainants 
had contributed to the support of S, an old 
woman, upon her J'.epresentations as to her 
means of living and promise to make a will 
in the complainants' favor. The representations 
were false and the will was revoked. A bill 
was filed for specific performance of S's agree-
ment to make a will and, in the alternative, that 
S's e,state reim1burse the complainants for the 
amounts paid ·by them to S by reason of her 
fraudulent misrepresentations. The Court of 
Errors held that there could be no relief under 
the contract to make a will, but that the Court 
would grant the alternative relief. Dixon, J., 
for the Court, said on page 271: 

''But New Jersey is distinguished f rorn 
her . sister states by her adherence to the 
standards of the mother country res-pectirig 
both rights and remedies in equity, and T 
know of no constitutional or statutory pro-
vision or judicial decision in this State which 
can be regarded as withholding or withdraw-
ing from our court of chancery any jurisdic-
tion possessed by its English prototype. 
True the jurisdiction of equity, in cases of 
fraud remediable at law, has not been much 
invoked, but that may be accounted for, in 
large degree, by the less expensive, equally 
efficient and in former times more speedy, 
remedy secured in the courts of law. 1Vhen 
resorted to, however, the jurisdiction of 
equity has not been doubted. Thus, 1n 
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Winans v. Winans, 4 C. E. Gr. 220, ·where 
the complainant claimed that the defendant, 
by fraudulent representations concerning the 
encumbrances on land sold by the complain-
ant to the defendant, had induced the former 
to refrain from demanding before convey-
ance a part of the price agreed upon, and 
the prayer was that the defendant should be 
decreed to pay the money thus fraudulently 
retained, the cause was arg11ed by the pres-
ent chancellor for the complainant and by 
a former chancellor for the defendant, with-
out question as to the jurisdiction, and a 
decree for the complainant was put by 
Chancellor Zabriskie distinctly on the ground 
of fraud in the non-payment of the price, 
and was to the effect that the defendant 
should pay the same. For such a remedy 
the courts of law would have been equally 
available.'' 

This case represents the undoubted rule today. 

II. 
Cases showing when and under what circum-

stances Chancery will exercise its undoubted 
jurisdiction in cases of fraud. 

Green v. 1Vlorr·is and Essex Railroad Co., 12 
N. J. Eq. 165 (Williamson, C., 1858). In this 
case, Green brought an action at law against the 
Railroad based on the latter's charter duty to 
pay for the cost of a bridge over its right of 
way which crossed Green's farm. In bar of that 
action, the Railroad pleaded a deed by Green 
to it. At the time the deed, which was for the 
right of way in question at a price which had 
been determined by an award of arbitrators, was 
presented to Green for his signature, he pro-
tested that it would bar his right to require 
the Railroad to build the bridge. The Railroad's 
agents represented that the deed would not have 
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that effect, but the Ra1lroad in the action at law 
repudiated those representations and relied on 
the deed. Green then filed his bill to have the 
deed reformed and to enjoin its being pleaded 
as a defense to his action. Chancellor William-
son expressed his opinion that the deed was not 
a legal defense 1but, nevertheless, held that the 
complainant was entitled to relief, saying on 
page 173: 

'' If, then, this construction of the deed j s 
the correct one, there is no necessity of re-
forming it. But the defendants contend for 
a diff~rent construction, and upon their con-
structions, insist that it is a bar to the com-
plainant's recovery in his suit at law. If 
their construction is the correct one then the 
complainant is entitled to the protection of 
the court. Under such circumstances he had 
a right, ·when the defendants, by a' formal 
plea at law, contended for such a construe-· 
ti~n of his deed, to claim the p,rotection of 
t~is court. It ,;vas not safe for him to riRk 
his case at law. If the court at law should 
be against him, it would then be too· late 
for him to ask relief in this court. Would it 
be_ right, notwithstanding the construction 
this court has put upon the deed, to dismiss 
the complainant out of court 1 The court at 
lavv is not bound by the construction this 
court may put upon the deed. If the com-
plainant's bill should be dismissed, and the 
court at law should differ from this court 
the complainant will be without remedy. It 
may be asked-how can this court make· a de-
cree !o reform the deed, when it is of opinion 
that it needs no reformation 1 But the court 
need not adopt a'ny su~h inconsistency. It 
c3:n afford to_ the complainant adequate relief 
vnthout malnng a decree to reform the deed. 
A ~ecree enjoining the defendants from 
set~1ng up the deed as a bar to the com-
plainant :s recovery in the a-ction at law will 
afford h1m all the protection that is noreR-
sary. '' 

_11 

rl1he Chancellor's decree was affirmed by this 
Court, 15 N. J. Eq. 469. 

Smith v. Krueger, 71 N. J. Eq. 531 (Emery, 
V. C., 1906). In this case, the defendant in fore-
closure, by a separate suit, prayed the cancella-
tion of the mortgage for fraudulent misrepre-
sentations concerning the value of the stock for 
which the mortgage was given, and sought money 
damages against a third person, joined as de-
fendant on allegations that he conspired with 
the mortgagee in making the false representa-

. tions. This third person contended that equity 
was without jurisdiction, but Emery, V. C., fol-
lowing and citing Eggers v. Anderson, s11,pra, 
held that the Court had jurisdiction, and that 
the case was one for its exercise, saying on 
page 536: 

'' One reason for exercising the jurisdir-
tion was stated to be that the exercise of 
the jurisdiction had not been objected to i11. 
Emine as in I( rueger v. Armitage, and as 
has been done in the present case. But in 
the present case the trial, in this court, of 
the question of fraud ·was necessary, because 
it was set up as a defense to the mortgage 
and as a reason for the equitable remedy of 
cancellation sought by the cross bill in the 
mortgage suit. The claim for damages, in 
addition, was based on the same alleged 
fraud. This issue of fraud · on the part of 
Armitage in the sale being properly here, 
the court, in exercising its concurrent juris-
diction, should dispose of the issue of fraud 
and of damages resulting from it in a single 
action and for all purposes.'' 

Dawson v. Leschziner, 72 N. J. Eq. 1 (1'1:agie, 
C ., 1906). The bill disclosed that the complain-
ant employed the defendants as real estate 
brokers to pro-cure a purchaser for lands; that 
the defendants procured a purchaser vvho was 
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willing to pay $5,500, but did not disclose to 
the complainant that the purchaser was willing 
to pay so muc;h, but stated that $5,062 was the 
best price they could obtain. The complainant 
sold and conveyed the land to the purchaser 
for $5,062. Upon discovering the defendants' 
concealment, the complainant filed her bill, pray-
ing for an accounting, and a decree directing 
the defendants to pay the complainant $458, less 
the broker's commission. The defendants de-
murred on the ground that the complainant had 
an adequate remedy at law. In overruling the_ 
demurrer, Chancellor Magie said at page 3: 

"In the case now before us, the defend-
ants have received from a third party money 
which in equity ought to go to the complain-
ant. In an action at law to recover that 
money the complainant would b~ met with a 
defense founded upon her written agree-
n1ent to convey the property for the sum of 
$5,062, and with the fact that she had after-
ward executed and delivered a deed for the 
property to the purchaser at that price. So 
that without deciding that no action at lav,r 
would lie, it at least is not clear that that 
action would be complete and adequate to 
relieve the complainant. * · * * The case 
here presented discloses a fraud by a fidu-
ciary agent upon his principal, and consider-
ing the fact that it may be_ doubt~ul whether 
the principal may be relieved 1n a co1;rt 
of law, the court of chancery should main-
tain its jurisdiction to· enforce proper re-
lief.'' 

Schoenfeld v. Winter, 76 N. J. Eq. 511 (Howell, 
V. C., 1909). The case and the decision appear 
from the following quotations from the opinion 
of Howell, V. C.: 

'' The bill in this case is filed to procure 
a decree rescinding- a contract alleged to 
have been made between the defendant, 
Winter, and two persons as partners, one of 
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whom is dead, the complainant being the 
survivor. The contract related to the pur-
chase and sale of personal property and a 
lease. * * * The bill sets out a. cause of 
a.ction which would undoubtedly be triable in 
the common law courts in an action for de-
ceit. It alleges that the contract was induced 
by representations which were false, and 
virhich the defendant knew were false at the 
time the contract was made. These allega-
tions are admitted by the demurrer, and 
·while the bill sets out a common law action 
for deceit this does not interfere with the 
jurisdictidn of equity. In order to set aside 
a contract founded in fraud, it is only neces-
sary in equity to prove t~at t~e represent~-
tion upon vvhich the action 1s founded 1s 
false, that it is n1aterial, and that damage 
has ensued; while at the common law the 
proof must go to the extent of satisfying the 
jury that the defendant knew that t_he state-
ment relied upon was false. It will there-
fore be seen at a glance that the remedy in 
equity is much broader and much more effi-
cient than the remedy at law could be. It 
,,·as held in Morse v. Nicholson, 55 N. J. Eq. 
(10 Dick.) 705, that in a case where the juris-
diction of the courts of law and equity for 
the redress of frauds was concurrent, the 
court of equity should entertain the cause, 
and determine it upon its merits, -provided 
that adequate relief could not be obtained at 
law; and this, I take it, is a general rule 
Vi'hich ought to be applied in the discretion 
of the court to cases of fraud where there 
are concurrent remedies. It was so held in 
Eggers v. Anderson (Court of Errors and 
Appeals), 63 N. J. Eq. (18 Dick.) 264. There 
Mr. ,Justice Dixon recites the English cases 
and declares that our State has given her 
adherence to the doctrines of the English 
courts.'' 

The defendant relied upon Krueger v. Armitage, 
58 N. J. Eq. 357, and Polhemits v. Holland Trust 
Co., 59 N. J. Eq. 93, affirmed 61 N. J. Eq. 654. 
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In distinguishing those two cases, the Vice-
Chancellor said on page 513 : 

"In these two cases it will be observed 
that there was no ground of equity jurisdic-
tion except the false representation of fact. 
But in the case in hand the complainant 
appeals to the court to declare that the con-
tract induced by fraudulent representatigns 
should be rescinded and canceled, and this 
upon the ground that the contract being void 
by reason of fraud, the complainant should 
not continue to rest under the obligation of 
any portion of it, but that he should be dis-
charged from its performance in whole and 
in part. This is an equity to which the com--
plainant is entitled if at the final hearing he 
is able to substantiate his allegations.'' 

Strauss v. Norris, 77 N. J. Eq. 33 (Stevens, 
V. C., 1910). The complainant in this case was 
the purchaser of a tract of land, and he filed 
his bill to recover so much of the consideration 
paid as would amount to the difference in value 
between a tract of eighty-two acres and sixty-
nine acres, the bill alleging that the defendant 
falsely represented, . either fradulently or through 
mistake, that the land contained the larger 
acreage. The bill was demurred to on the 
ground that the complainant's remedy was at 
law. In overruling the demurrer, Stevens, V. C., 
said on page 35 : 

'' In the case in hand it appears to me 
that the administration of justice ·wiJl be 
facilitated, if this court takes jurisdiction. 
In the first place, if the complainant should 
sue at law and should be able to show that 
the representation was material and false in 
fact, but should be unable to show that it 
was false to the knowledge of the person 
making it, he would fail; while here he 
would succeed. It would be an evident 
hardship to send him to law and then, if he 
failed, give him a remedy in this court, when 
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this court is fully competent to pass ur on 
the whole question. If, as the bill allages in 
the alternative, there was mutual mistake, 
this court alone would be competent to deal 
with it." 

Kuntz v. Tonn.ele, 80 N. J. Eq. 373 (Garrison, 
V. C., 1912). In this case, a vendor made a secret 
agreement with the purchaser's agent, whereby 
he added a certain amount to the consideration 
pric.e and paid that to the agent. This the 
purchaser discovered after paying part of the 
purchase price but before the conveyance was 
made, and he filed his bill to require a convey-
ance of the property to him upon his paying 
the balance of the agreed price, less the amount 
paid and less the amount of his damage. Garri-
son, V. C., in holding that the Court had and 
should exercise jurisdiction, said on page 382 : 

'' The single question left for determina-
tion, therefore, is whether the undoubted 
jurisdiction of this court should be exercised 
in this case, or whether, in the discretion of 
the chancellor, the complainant should be left 
to his remedy at law 1" 

and again on page 384: 
'' In considering the question whether this 

suit should be retained in this court, or the 
complainant remitted to an action at la,v, 
certain cogent facts should be borne in mind. 
It should first be remembered that the title 
to this property is under the control of the 
defendant, Tonnele; that Kuntz, by a written 
agreement, has bought the property from 
him; that he is entitled to the benefit of the 
bargain free from the fraud which tainted 
it; that he had a right, upon discovering the 
fraud, either to rescind and restore the 
parties to their original position, or to affirm 
the contract and sue for the damages accru-
ing to him hv reason of the fraud-Conlin v. 
Roemer, 52 N. J. Law (23 Vr.) 53 (at p. 58); 
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that he elected to do the latter ; and that a 
necessary part of his relief is a decree re-
quiring Tonnele to convey the .property to 
him. There can be no possible question that . 
if this case be viewed as one in which the 
complainant ·was entitled to come into equity 
to obtain specific performance, this court, 
as incidental to the relief, could and should 
award the damages accruing to the complain-
ant.'' 

Metler v. i11etler's Administrators, 19 N. J. 
Eq. 457 ('C. E. A. 1867). The relief sought by 
the bill in this case was the enjoining of an 
action at law on a promissory note alleged to 
have been given without consideration and for 
cancellation of the note. The decision of the 
Court of Errors and Appeals appears from the 
following quotation from the opinion of Dal-
rimple, J., at page 458: 

'' It is objected in the first place, that the 
complainants are not entitled to the relief 
sought, because they have a complete de-
fense at law. It is true that the note, having 
been given without consideration, cannot be 
recovered upon at law. So far forth as the 
suit now pending on the note is concerned, 
the defendants have a defense without the aid 
of this court. But the note was given on the 
understanding that in case the deceased re-
turned to this State alive it should be given 
up. He did return alive. The defendants, 
in this suit, now refuse to fulfill the agree-
ment on which they became possessed of the 
note, but on the contrary are, in violation of 
good faith and fair dealing, endeavoring, . by 
means of the suit at law, to recover of the 
personal representatives of the deceased, the 
amount of the note to which they are neither 
in law nor equity entitled. Besides, the de-
fendants could, though defeated in the action 
at law now pending, put the note 'which is 
negotiable, in circulation, and compel the 
complainants to defend themselves against it 
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as best they might. They could. also, if they 
saw fit, discontinue the present suit, and at 
some time hereafter, when it might be im-
practicable to establish the facts which ren-
der the note invalid, or perhaps in a foreign 
jurisdiction, bring another action against the 
heirs or personal representatives of the de-
ceased. 

"We have, then, the following facts: A 
negotiable note, valid upon its face, given 
without consideration upon an agreement 
that it shall be given up to the maker upon 
a contingency, which has happened, and an 
action at law brought upon such note hy the 
payees, against the personal representatives 
of the maker. It seems to me apparent upon 
the statement of these facts, that the only 
jurisdiction competent to afford full and ade--
quate relief, is a court of equity. The maker 
or his personal representatives sued upon 
such note, are entitled not only to a decree 
perpetually enjoining the plaintiffs at law 
from proceeding in their action, but further, 
that the note be delivered up. The complain-
ants would be entitled to such a decree if 
there were no express agreement that the 
note should be delivered up on the return of 
the deceased to this State, alive. Such is the 
,,-eight of authority, as I think clearly ap-
pears by the cases cited by the chancellor in 
his opinion in this case. It is not now neces-
sary to repeat those citations. The agree-
ment to deliver up the note, strengthens the 
complainants' equity.'' 

Gallagher v. Lembeck, &c. Co., 86 N. J. Eq. 
188 (C. E. A. 1916). This came up on appeal 
from a denial of the defendant's motion to strike 
out the bill of complaint which prayed an in-
junction against the enforcement of a judgment 
recovered at law on a promissory note. The 
action at law was on the renewal of what is 
commonly called a '' 'brewery note.'' The bill 
alleged that the note was given pursuant to an 
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agreement between the parties that it would 
not be presented for payment or discounted, 
and no attempt would be made to collect the 
same, and the complainant would never be called 
upon to pay it if he sold the products of the 
defendant in his saloon during the time he 
continued business therein and if, upon the dis-
continuance of his business, he returned to the 
defendant the fixtures and furnishings installed 
by the defendant in the saloon. The complainant 
performed his part of this agreement, and, upon 
vacation of the premises and returning of the 
furnishings and fixtures to the defendant, he 
demanded his note back but the defendant refused 
and brought an ~ction thereon in the Circuit 
Court. An answer setting up the fore going facts 
was struck out by that Court and judgment 
entered on the ground that the facts constituted 
no defense at law. In affirming this Court's 
refusal to strike out the bill, Parker, J., for the 
Court of Errors and Appeals, said on page 190: 

'' The bill, which is duly supported by affi-
davit, prays a reformation of the note to 
express the contract between the parties, an 
injunction against proceeding on the judg-
ment, a discovery, and vacation of the 
judgment and delivery and cancellation of 
the note. 

''We are of opinion that this bill, the 
statements of which for present purposes 
must be taken as true, makes out a complete 
case for equitable relief. It is very similar 
to the case of O'Brien v. Paterson Brewing 
atJid Malting Co., 69 N. J. Eq. 117, in which 
Vice-Chancellor Pitney awarded an injunc-
tion and decreed the delivery of the note for 
cancellation. Whether the complainant may 
maintain a defense at law on these facts 
seems immaterial in view of the decisions. 
In Metler v. Jl,Jetler's Administrator, 19 N. J. 
Eq. 457, a similar case, it was held that even 
though the defense was good at lavv, the com-
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:plainants were entitled as against the payee 
to an injunction against enforcement · of 'the 
note at law, and to a decree that it be de-
livered up. In Headley v. Leavitt, 65 N. J. 
Eq. 7 48, it was held that if the defense to the 
note be not good at law, the defendant at 
law ma:y after judgment and without appeal 
of the Judgment at law invoke the aid of a 
court of equity.'' 

Sweeny v. Williams, 36 N. J. Eq. 627 (C. E. A. 
1883). The bill in this case prayed for an in-
junction against the bringing or maintaining 
of any action upon a certain bond and mortgage. 
The bill was dismissed in Chancery on the 
ground, among others, that the relief -claimed 
was available to the complainant as a defense 
to the action at law, and that nothing appeared 
to afford a reason for changing the forum. In 
disapproving of this ground, l\!Iagie, J., for this 
Court said on page 629 : 

"When courts of law have of their own 
· motion extended their urisdiction over cases 

~heret?f~re solely cognizable in equity, the 
Jurisdiction of the latter courts has been in 
:10 _re~-pect abridged, although when the jur-
isdiction at law has become well established 
the equity jurisdiction has been in som~ 
cases declined. 

* * * * * 
. '' B_ut if there exists a concurrent jurisdic-

tion in cour!s of law and courts of equity, 
t!1e latter will decline to entertain jurisdic-
tion after the jurisdiction of the courts of 
law has attached, unless the relief that the 
applyinq_· party is entitled to ask cannot be 
fully obtained in the court of la Vl. 

* * * 
'' It is this proposition that I understand 

the learned vice-chancellor to have main-
ta~ned in the opinion below. But I do not 
th~nk the proposition was anplied by him to 
this case, nor is it, in my judgment, properly 
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applicable thereto. The complainant was en-
titled, if at all, to a relief broader than could 
he afforded him in the action at law. He 
asked, and if his contention is correct, was 
entitled to a perpetual injunction against the 
bond. At law, his relief as to the bond could 
be obtained only in case the plaintiff brought 
his action to trial. If he discontinued or 
submitted to a non-suit, the relief could not 
be obtained there. The complainant was also 
entitled to relief on the whole transaction, 
including the mortgage securing the bond, a 
relief which would only be incidentally ren-
dered by a successful defense at law, and to 
which Halliard ,vas necessarily to be a party. 
Adequate relief was the ref ore not provided 
in the existing action at law. I think it 
indisputable that the court below had juris-
diction and a right to adjudicate on the 
merits of the case, as was done.'' 

With respect to the New Jersey cases cited by · 
the appellant in opposition to the foregoing 
authorities we make the following comments: 

Krueger v. Armitage, 58 Eq 357 (Emery, 
V.-C.). This case was decided before Eggers v. 
Anderson, su.pra, a decision of this Court. In-
sofar as it may be inconsistent with Eggers v. 
Anderson, it must be deemed to have been over 
ruled by_ the latter. 

Savage v. Edgar, 86 Eq. 205, and Headley v. 
Leavitt, 68 Eq. 591, are both decisions of this 
Court but in ea0h of them the defense to the 
action at law was accord and satisfaction. In 
Sava.ge v. Edgar, the Vice-Chancellor found that 
the accord was unexecuted and that, therefore, 
it was not a defense at law. This Court found 
an executed accord and satisfaction and as that 
has always been a defense at law, and has never, 
like fraud, been the subject primarily of equity 
jurisdiction, this Court naturally found that 
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Chancery had no jurisdiction. Headley v. 
Leavitt was also a case of accord and satisfac-
tion. 

O'Donnell v. McCann, 77 Eq. 188 (Walker, 
V.-C., 1910). All this case decided was that on 
the facts, as the estoppel was not made out 
satisfactorily, equity would not exercise its juris-
diction but would leave the defense to be inter-
posed at law. 

The eonclusion to be reached from the fore-
going cases is plain and is as follows: 

Equity will exercise its undoubted jurisdic-
tion, even though there ibe concurrent rights at 
law, under the following circumstances: 

1. The complainant's right to substantially 
the same relief he can o btiain at law is greater 
in equity than at law. Paraphrasing this, we 
say that when in equity a party does not have 
to establish quite so much to entitle him to the 
same relief. 

Green v. Morris & Essex R. R. Co.; 
Dawson v. Leschziner; 
Schoen/ eld v. Winter; 
Straus v. Norris, supra. 

2. When on the same facts the party is, in 
equity, entitled to relief which the law cannot 
give, equity exercises its jurisdiction. 

Kuntz v. T onnele; 
Schoenfeld v. Win.ter; 
111etler v. Metler's Ad1ninistrators; 
Gallagher v. Lembeck, &c.· Co.; 
Sweeny v. Williams, supra. 
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III. 
This case is one where equity should exercise 

its jurisdiction. 

1. 
Certain of the facts alleged in the bill as 

ground for injunction against the actions a.re 
not the basis of defenses at law. 

The amended bill sets up that Zwinggi, the 
defendant's agent, at the time of the negotiations 
for the reinsurance contract represented to the 
complainants 

'' ( d) The said Carnegie Trust Company 
was then a solvent and well-managed insti-
tution; 

" ( e) John A. Bell, the defendant's in-
demnitor ·with respect to the said surety 
bond, was then ,vorth at least $1,400,000''; 

( Case, 232). These two representations were 
untrue in fact but were not then untrue to the 
knowledge of the defendant. We have, there-
fore, material misrepresentations which, how-
ever, were not known to be untrue when made, 
and were, therefore, not deceitfully made. · It 
should be noted that subdivision ( d), representa-
tion concerning Carnegie Trust Company, was 
not in the original bill of com.plaint and was, 
therefore, not considered by Vice-Chancellor 
Backes. The cases above cited, and for example 
Straus v. Norris and Schoenfeld v. Winter, ·are ' 
authorities for such misrepresentations, are a 
ground for relief in equity. It is well settled 
in this State that in the absence of knowledge 
of the falsity of representation, there is no fraud 
at law as distinguished from equity. It was so 
held in Cowley v. Smyth, 46 Law 380 (Supreme 
1884), with respect to an action of deceit, and 
has been so adjudged with respect to defenses 
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in many cases, including Gu.arraia v. M etropoli-
tan Life Insurance Co., 90 N. J. L. 682 ( C. E. A. 
1917), and Janosik v. Metropolitan Life Insurance 
Cornpany, 99 N. J. L. 279 (C. E. A. 1923). On 
the face of the bill, therefore, there are facts 
alleged which would entitle the complainants 
to the relief prayed for in equity, but which would 
not be available by way of defense in the actions 
at law. 

But the complainants' right goes deeper. The 
other representations alleged in paragraph 4 of 
the bill of complaint ('Case, 232), that is to say, 
those lettered (a), (b), ( c) and ( f), are alleged 
to be false to the knowledge of the defendant, 
and as alleged, are the subject of all answer to 
the actions at law. It may be, however, that the 
complainants will not be able to establish that 
the defendant knew some or all of these repre-
sentations were false when they were made. 
Such a failure in the actions at law would be 
a failure of the defense. In equity, however, the 
def ens es would still be valid. The Vice-Chancellor 
very properly held that the complainants were 
entitled to this additional benefit, available to 
them only in equity, and that since to relegate 
them to law would be to deprive them of that 
right available in Chancery, it is impossible to 
hold that the remedy at law is as full and ade-
quate as that in equity. In this position the 
Vice-Chancellor was only following Chancellor 
Williamson in Green v. Morris & Essex R. Co., 
supra, whose decree, it will be recalled, was 
affirmed by this Court in 15 N. J. Eq. 469. 

The amended bill of complaint in paragraph 
9 ( Case, 233) also alleges the concealment by 
the defendant of certain facts material to the 
risk assumed by the complainants in their rein-
surance contl'acts. Is this available to the com-
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plainants as a defense at law1 That it is a 
defense in equity cannot be disputed. 

Sun JJ1u.tual Insurance Co. v. Ocean Insurance 
Co., 107 U. S. 485. This was an admiralty suit 
upon a contract of marine reinsurance. The. 
decision of the Court appears from the following 
quotation from the opinion at page 509: 

'' That knowledge of the circumstance ·was 
material and important to the underwriter 
as likely to influence his judgment in accept-
ing the risk, we think, is so manifest to com-
mon reason as to need no proof of usage or 
opinion among those engaged in the busi-
ness. It was a flagrant case of ove!-insur-
ance upon its face, and made it the pecuniary 
interest of the master in charge of the ship 
to forego and negler·t the duty which he 
owed to all interested in her safety. Had it 
been known, it is reasonable to believe that 
a prudent underwriter would not have ac-
cepted the proposal as made, and, where the 
fact of the contract is in dispute, as here, 
corroborates the denial of the appellants. 
The concealment; ·whether intentional or in-
advertent, we have no hesitation in saying, 
avoids the policy, if actually intended to 
cover the risk for which the claim is made. 
In respect to the duty of disclosing all ma-
terial facts, the case of reinsurance does not 
differ from that of an original insurance. 
The obligation in both cases is one uberrimne 
fidei. The duty of communication, indeed, 
is independent of the intention, and is vio-
lated by the fact of concealment even where 
there is no design to deceive.'' 

That concealment of a material fact is a ground 
for equitable relief against a contract was de-
cided in Gordon v. Schellhorn, 95 N. J. Eq. 563 
(Bentley, V.-C., 1924). 

It cannot be maintained, however, that the 
defense is available at law. It is true that in 
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marine insurance, concealment is probably a 
defense at law, but, except .in some jurisdictions 
of which New Jersey is not one, this doctrine 
has not been applied to other kinds of insurance. 
The distinction between the doctrine of marine 
insurance and that applicable to other kinds of 
insurance is well pointed out by the opinion by 
the Circuit Court of Appeals for the Sixth 
Circuit in the case of Penn Mutual Life Insur-
ance Co. v. Mechanics Savings Bank and Trust 
Co., 72 Fed. 413. This case held that the strict 
rule enforced in cases of marine insurance re-
quiring full disclosure of all material facts and 
a voiding the policy even in case of suppression 
through mistake, is not applicable to cases of 
life insurance. If the applicant for life insur-
ance has fully and truthfully answered all ques-
tions put to him, and there is no suppression 
in bad faith with intent to mislead the insurer, 
there is no defense to the policy at law. 

Collins v. Iowa Manufacturers Insurance Co., 
169 N. "\V. 199 (Iowa 1918). This was a fire in-
surance case, and the decision was that, in the 
absence of a wilful intent to defraud, a conceal-
ment was not a defense to an action on the 
policy. The Court held that concealment in-
volves not only the materiality of the fact with-
held but also the design and intention of the 
insured in withholding it. 

JJI[_ allory v. Travellers Insurance Co., 47 N. Y. 
52 ( 1871). This action was on an ac.cident 
policy, and the insured did not disclose the fart 
of his former insanity. The Court of Appeals 
held that the trial judge was right in charging 
the jury that if the insured did not conceal any 
fact whi,ch in his own mind was material in 
making the application the policy was not void. 
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There is no N erw Jersey case which directly 
says that the rule in cases of marine insurance 
that concealment is a defense at law will be 
applied in cases of suretyship such as the case 
at bar. It is true the Vice-Chancellor cites 
Insura.nce Company v. Woodruff, 26 N. J. L. 541 
(C. E. A. 1857), as authority for the proposition 
that concealment in a case such as the case at 
bar, would be a defense at law. An examination, 
however, of that report does not support the 
case as holding any such thing. The case was 
an action on a lost policy of fire insurance. 
Chancellor Green for the Court said on page 553: 

'' Although these decisions have not been 
adopted by subsequent authorities to their 
full extent, in reference to the necessity of a 
disclosure by the assured as to the par-
ticularity of his interest, it is certainly well 
settled, that when inquiry is made respecting 
the interest of the proposed assurer, or 
where he undertakes to make d disclosure of 
his interest to operate upon the insurer in 
settling the insurance, his representations 
must be substantially correct, or the policy 
will be void. I think it may be laid down as 
settled, that the mere fact of not disclosing 
the interest will not avoid the policy, be-
cause it is as much the duty of the insurer 
to inquire as to the interest, as of the as· 
sured to disclose it. If that interest is miR-
represented, or any artifice is used to conceal 
it, or to prevent the insurer from inquiry 
respecting it, then it is a question for the 
jury to decide whether the misrepresentation 
or concealment is of a character to have 
prejudiced the party, and amounts to a 
fraud.'' 

He also went on to say that the defense was 
not available because not pleaded. The case, 
therefore, is far from being an authority that 
concealment is a defense at law. In the absence 
of such authoritative declaration of our courts, 
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this Court cannot say that the complainants 
have, on the ground of concealment, an adequate 
remedy at law. At best, the case is like Green 
v. Morris & Essex Railroad Co., supra, where 
the validity of the defense at law not being cer-
tain, although the Chancellor himself thought it 
was valid, relief was given in equity. A very 
good example of the distinction between defenses 
in equity and defenses valid at law to policies 
of insurance is found in Prudential Assurance 
Co. v. Aetna Life Insurance Co., 23 Fed. 438 
( Circuit Court, D. Conn. 1885 ). This case held 
that the failure of an insurance company that 
procures reinsurance to comply with an oral 
promissory representation in regard to its future' 
conduct, which is not made part of the policy, 
is not a valid defense at law against the rein-
surer 's liability on the policy. 

2. 
The complainants are entitled to cancellation 

of the reinsurance contracts and, of course, can-
not obtain that except in equity. 

The complainants are not masters of the litiga-
tion in the actions at law. They cannot prevent 
the defendant from discontinuing those actions, 
or even from suffering voluntary non-suits and 
suing over again, perhaps, in other jurisdictions. 
In the case at bar, however, the complainants 
can force the litigation to a finish, and if they 
establish the facts set up in the bill of complaint, 
can and will get a decree which will forever 
e~ectively put an eD:d to their liability on the 
reinsurance contracts. Without the aid of the 
Court of Chancery, however, this cannot be ac-
complished. To this right they are entitled, 
nnd to relegate the111 to la·w is wholly to deprive 

I I 
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them of it. This is another reason, the ref ore, 
why equity should exercise its undoubted juris-
diction. That this is a reason for equity exercis-
ing its jurisdiction has been held by the Court 
of Chancery, and by this Court, in 

Kuntz v. Tonnele; 
Schoenfeld v. Winter; 
ll!letler v. Metler's Adminisfrators; 
Gallagher v. Lembeck, &c. Co.; 
Sweeny v. Williams. 

The following authorities are 1n point: 

John Hancock Mutual Life Insurance Co. v. 
J)ick, 72 N. W. 179 (Mich. 1897). In this case, 
an action at law was pending upon a life insur-
ance policy, and the defendant brought a bill in 
equity to compel its cancellation and enjoin the 
action at law on the ground of false and fraudu-
lent representations by which the reinstatement 
of the policy which had lapsed was procured. 
In that case, the Court said at page 179: 

'' There is no doubt that the alleged fraud, 
if proved, should defeat the claim of the 
plaintiff to any sum beyond the paid-up 
value of the policy in a court of law. Such 
court could not, however, have canceled or 
compelled the surrender of the renewal re-
ceipt, though there is force in the suggestion 
that such cancellation would be of little im-
portance after an adjudication that it was· 
void. It is urged that the case falls within 
the general rule that equity has no jurisdic-
tion where there is an adequate remedy at 
lav", especially when the latter has been re-
sorted to by the opposite party. Counsel for 
defendant cites two cases decided by the 
federal courts, which sustain his contention, 
under circumstances closely resemh]ing the 
situation in this case. These decisions arc 
based upon the sixteenth section of the 
federal judiciary act, which provides that 
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'suits in equity shall not be sustained in the 
courts of the United States, in any Dase, 
-where a plain, adequate, and complete 
remedy may be had at law.' 1 Stat. 82. We 
have no similar statute, and we are cited 
to several cases which sustain the jurisdic-
tion of chancery, even after action at law is 
commenced. These cases will be found col-
lected in the complainant's brief, and they 
seem to rest upon two grounds: (1) That 
the jurisdiction is concurrent in cases of 
fraud; (2) That the equity courts may grant 
more complete relief, where an instrument is 
fraudulently obtained, by compelling can-
cellation or surrender, and by rendering 
equitable relief.'' 

How similar is the language of the Iichigan 
Court to that of Nixon, J., in Eggers v. Ander-
son, supra. There is no doubt that the English 
Court of Chancery would entertain jurisdiction 
and decree the cancellation of an ins·urance policy 
on the ground of fraud. Whittingham v. Thorn-
burgh, 2 Vernon 206 (1690); DeCosta v. Scandrel, 
2 Peere Williams 170. In the case last cited, 
the fraud lay in concealment. These English 
cases were cited ,vith approval by Chancellor 
l{ent in Hamilton v. Cummings, 1 Johnson 
Chancery 517, 522: 

'' I am inclined to think, that the ·weight 
of authority, and the reason of the thing, are 
equally in favor of the jurisdiction of the 
court, whether the instrument is, or is not, 
void at law, and ,vhether it be void from 
matter appearing on jts face, or from proof 
taken in the cause, and that these assumed 
distinctions are not well founded. It is everv 
day's practice, as the counsel observed, in 
!7rench v. Connelly (2 Anst. 454), to order 
1nstru1nents to he delivered up, of which a 
bad use might be attempted to he made at 
l~w, althou,,qh they could not even there en-
title the holders to recover. It is, indeed, not 
very apparent, why a doubt could have becu 
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started in some of these modern cases as to 
the general jurisdiction of the court, ,when 
vve consider the uniform tenor and language 
of the more ancient decisions, and which do 
not appear to have turned upon the distinc-
tion, whether the instruments were, or were 
not, void at law. In Whittingham v. Thorn-
burgh (2 Vern. 206) and Goddart v. Garrett 
(ibid. 269) and DeCosta v. Scandrel (2 P. 
Wms. 170), policies of insurance, procured 
by fraud, were ordered to be delivered up 
and cancelled, though the fraud ·was equally 
a defense at law." 

See also Union £ ,ife Insurance Co. v. Riggs, 
123 Fed. 312; Mu.tual Life Insurance Co. v. 
Pearson, 114 Fed. 395. 

With respect to the authorities cited on pages 
14 and 15 of the appellant's brief, we say: 

Glidden v. U. S. F. & G. Co., a reading of the 
report discloses, was simply a case of active, 
fraudulent misrepresentation, which is ad-
mittedly a defense at law within the doctrine of 
Cowley v. Smyth, supra. Ring v. Phenix Assur-
ance Co. was decided under a Massachusetts 
statute. Seaton v. Heath was an English deci-
sion, and if it were a decision of this Court, 
would establish that concealment is a defense at 
law. We repeat, however, what we have said 
above as to the absence of New Jersey authority 
on this point. 

IV. 

The action of the Supreme Court is no bar to 
the maintenance of this suit. 

The application for leave to plead fraud in 
the actions at law was first denied without 
prejudi~e to its renewal, and when it was re-
newed it was denied on the ground that the 
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present complainants were in laches. The merits 
of the defense were never passed on. The Chief 
Justice simply decided that he would not permit 
the then defendants to interpose that defense. 
He would not permit the amendment to the 
answer to be filed. An order allowing or re-
fusing an amendment to pleadings is so wholly 
within the discretion of the trial court that it 
is not appealable. 

Bruch v. Carter, 32 N. J. L. 544 ( C. E. A. 
1867); 

Elsberg v. Honeck, 76 N. J. L. 181 (Su-
preme, 1908) ; 

Reed v. Director General, 95 N. J. L. 525 
(C. E. A. 1920). 

Such an unappealable order is not res adjudi-
cata. Sele v. Pressburger, 49 N. J. L. 396 (Su-
preme, 1887) ; Schilstra v. Van Den H euvel, 82 
N. J. Eq. 155 (Howell, V.-C., 1913) ; Jacobson 
v. Gruenberg, 100 N. J. L. 77 (Supreme, 1924). 

On the question of the inconclusiveness of the 
decision of the Chief Justice the case is very 
like Savage v. Edgar, 85 N. J. Eq. 420 (Backes, 
V.-C., 1915 )·. · In that case, an action at law was 
pending by Edgar against Savage. A settlement 
agreement was entered into which Edgar after-
,vards repudiated. Savage then applied to the 
Supreme Court for a rule staying the action 
by reason of the settlement. The Supreme Court 
refused to stay the action because the facts con-
cerning the settlement were disputed and left 
Savage the right to plead in bar of the further 
continuance of the action the s·ettlement agree-
ment. An appeal to the Court of Errors from 
this action of the Supreme Court was dismissed 
on the ground that the Supreme Court's action 
was discretionary and unappealable. Savage 
then filed a bill in equity, asking that the prosecu-
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tion of the action by Edgar be enjoined by 
reason of the unexecuted accord and satisfaction. 
Backes, V.-C., issued the injunction. In dispos-

. ing of the contention that the action of the Su-
preme Court was a bar, he said at page 423: 

"The point the defendant made is that 
'having been fully heard and dismissed from 
that court, the complainant ·will not be per-
mitted to ap-ain litigate the same subject-
matter in this court, even though the 
grounds upon ,vhich they seek relief te of an 
equitable nature,' viz., res adju,dicata. An 
examination of the proceedings, and the pwr 
curiam opinion of the supreme court, dis-
close that the court did not determine the 
matter. It is the very thing the court re-
fused to do, and on the ground that because 
the proofs were conflicting, the issue of fact, 
,vhether there was or was not a satisfaction, 
ought not to he' decided upon the depositions,, 
but should ( if it ,vas triable at ·1aw) be 
pleaded in defense and submitted to a jury, 
together with the other issues in the rase, 
The privilege given to the complainants to 
plead the settlement was not in the nature of 
an adjudication that the issue could and 
must be tried at law, and ,vas not intende<l 
as a bar to an appeal to chancery. The 
course directed left the complainants in pre-
cisely the same position they were in before 
they applied to the supreme court to control 
the proceedings, except that they had the 
court's permission to set up the defense if 
it were available to them at law. The com--
plainants conceived that they could not make 
out a perfect legal defense, so they came 
here with their equities-not to again liti-
gate matters decided by the supreme ·court, 
or to review its findings, but to obtain relief 
which this court alone can give.'' 

The reversal of the Vi-~e-Chancellor in 86 N. J. 
Eq. 205 was on the ground that the accord was 
executed so that Savage had an adequate relief 
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by pleading the executed accord at law. The 
reversal did not, therefore, in the slightest, 
weaken the Vice-Chancellor's decision that the 
previous action of the Supreme Court was no 
bar to Savage's pursuing his equity in Chancery. 
So it is in the case at bar. The complainant's 
have equities ·which, as we have seen, the Court 
in its discretion should protect. The action of 
the Supreme Court in refusing to entertain such 
o·f the complainants' equities as might have been 
availed of in that Court is no bar to this Court's 
taking jurisdiction of all the equities. 

V. 
There is no laches. 

"\Ve have seen, in the first place, that the de-
cision of the Chief Justice is not conclusive. The 
Supreme Court cannot say what is or what is 
not laches so as to bar relief in Chancery. It 
can go no further than, and purported to go no 
further than to determine that such laches ex-
isted as would prevent the filing of an amend-
ment to the answer. The question of laches, 
the ref ore, n1ust be decided as an original ques:_ 
tion. 

Full knowledge of the facts on which the de-
fense of fraud and the complainants' equities as 
set up in the bill are based, did not, with due 
diligence, come to the complainants' knovYledge 
until t! une, 1926. See paragraphs 16, 17 and 18 
of the amended bill ( Case 236). The greatest 
delay which can be attributed to the complain-
ants and called negligent delay is from June to 
October, 1926, between three and four months. 
Let us consider what our equity judges have said 
on the subject of laches : 
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In Daggers v. Van Dyck, 37 N. J. Eq. 130 
(1883) ·van Fleet, V. C., said at page 137: 

'' The delay of the complainant in ~eeking 
redress constitutes no defense. It is only 
when the complainant has .slept over his 
wrongs so long tha,t if relief be given to him 
great and serious wrong will be done to the 
defendant, that laches constitute a complete 
defense.'' 

In Le Gendre v. Byrnes, 44 N. J. Eq. 372 
( 1888), the same learned Judge said on page 378: 

"Great delay is a good bar to a suit in 
equity, and courts of equity, from t~e earl-
iest times, have, on principles of their own, 
and in cases where there was no analogous 
sta.tutable bar refused relief to stale de-' . mands; but they never adopt this course, 
at the threshold of a suit, in a case where 
there is no analogous statutable bar, unless 
it is clear, on the face of the bill, that the 
complainant has delayed suing for so long 
a time, after his cause of action arose, as _to 
deprive the court of the power of ascertain-
ing, with reasonable certainty, what the 
truth is respecting the matter on which he 
rests his right to a decree, or that he has by 
his delay placed himself in a position, where 
he has gained an unfair advantage over his 
adversary.'' 

In 111assie v. Asbestos Brake Co., 95 N. J. Eq. 
298, Buchanan, V.-C., said at page 311: 

"Neither do I find laches. True it is that 
the action which has now been taken by this 
suit could have been taken equally well at 
any time during a period of about eight 
years prior to the filing of the bill. But 
laches involves something more than mere 
delay, mere lapse of time. There must be 
delay for a length of time which, unexplained 
and unexcused, is unreasonable under the 
circumstances, and which has been prej-
udicial to the defendant. OF. Johnston v. 
J_l;JcKenna, 76 N. J. Eq. 217 (at p. 229); af-
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firmed, 77 N. J. Eq. 555; where there was 
delay of some seven or eight years. Of, 
also, Soper v. Cisco, 75 N. J. Eq. 165 (at p. 
174). 

'' In the present case no prejudice is 
shown, or can be inferred, to have resulted 

, .to complainants. There has been no loss 
of memory, no loss of witnesses, no loss of 
evidence. Defendants' course of conduct was 
not induced by complainants' delay or in-
action. Defendants have simply continued 
to act as they acted in the beginning.'' 

The Vice-Chancellor's opinion was adopted 
by the Court of Errors . and Appeals. There is 
nothing in the case at bar that even approxi-
mates laches so authoritatively defined. 

VI. 

The temporary injunction was right. 
Here, for the first time, we consider something 

in addition to the face of the amended bill of 
complaint. The allegations of the bill of com-

. plaint are fully sustained by the complainants' 
affidavits and exhibits. This is not disputed by 
the appellant. Its counsel contends, however, 
that those affidavits are fully met in point of 
fact by the affidavits on behalf of the defendant 
and, therefore, invokes the doctrine of Citizens 
Coach Co. v. Camden Ilorse Railroad Co., 29 
Eq. 299. We reply to this contention on both 
the facts and law. 

The only answering affidavit of any materiality 
is that of Zwinggi ( Case 140). He does deny 
having made some of the representations which 
J\!Ir. Short, on behalf of the complainants, swears 
Zwinggi made to him. Zwinggi does not, how-
ever, say that he informed the complainants of 
any of the facts which are relied on in the bill 
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with respect to some of the facts concealed is 
clearly brought home to the defend~nt by t~e 
correspondence included in the affidavit of Daniel 
J. Tompkins, for the complainants ( Case 42). 
The concealment, therefore, must be taken as 
absolutely undenied and the defendant's affida-
vits, therefore, do not fully meet the case. made 
by the complainants. The case, however, is n?t 
like ·Citizens Coach Co. v. Camden Horse Rail-
road Co., siipra. It is one where denial of the 
relief afforded by the temporary injunction would 
permit of the destruction of the sub~ect mat_ter 
of the litigation. In such cases, notwithstanding 
a dispute on the facts, the preliminary injun?-
tion to preserve the subject matter of the suit 
will go. Hoagland v. Titus, 14 N. J. Eq. 81 
(Green, C. 1861); General Investment Co. v. 
Bethlehem Steel Co., 88 N. J. Eq. 237 (Lane, 
V.-C. 1917) ; Leigh v. Clark, 11 N. J. Eq. 110 
(Williamson, C. 1856); Eitster v. M ewmeyer, 91 
N. J. Eq. 21 (Leaming, V.-C. 1919). 

Nor does the case disclosed by the ~ffidavits 
any more than that shown on the face of the bill, 
evidence any laches. The affidavit of l\!Ir. 
Grubbs shows that the con1plete audit of the af-
fairs of Carnegie Trust Company, which was 
necefiary before th~ question of liability o~ the 
part if the complainants could be determined, 
was not completed until January, 1926 ( Case 
55). 'rhe first application to the Chief J nstice 
for leave to file amended anwers . setting up the 
fraud was then promptly made and denied with-
out prejudice in February, 1926. The affidavit 
of Mr. Bratney ( Case 32) shows that upon the 
making of that order by the Chief Justice, he 
required the presentation of additional facts, 
and the complainants at once set about gather-
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ing those facts; and shows that the complain-
ants did not receive the information until after 
June 7, 1926 ( Case 37 -40). On June 15, 1926, 
that information was sent to the complainants' 
attorney but by a mistake in his office was filed 
away and did not come to his personal attention 
until October, · 1926, when an application was 
speedily made to the Chief Justice, pursuant 
to the leave reserved in his order of February, 
1926, and denied. Following that denial this 
suit was commenced just as quickly as the affi-
davits could be prepared. Unfortunately, one 
of the_ necessary affiants was in Florida and the 
other in California. 

Surely no part of this time can be said to be 
. negligent delay, except the period from June 
15th to October 19, 1926; that is to say, the time 
during which the information necessary for the 
renewed application to the Chief Justice lay un-
used in the office of the complainants' attorney. 

In view of the concurrent jurisdiction, it was 
certainly proper for the complainants to try to 
set up in the Supreme Court such of the def ens es 
of fraud as could be relied on in that Court. 
There can, therefor~, be no laches except that 
such time has elapsed after this Court can say 
that the second ap.plica tion to the Supreme Court 
should have been made. We have just shown 
that by reason of lack of information this sec-
ond application could not possibly have been 
made until about the middle of June, 1926. A,s 
above stated then, the only delay which can 
possibly be said to be faulty jn any degree is 
that from June 15th say, until October 19th, 
when notice of the second application was actual-
ly given. Here is a delay of only four months 
at the most, and four months occurring at a time 
of year including the summer vacation season. 
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The defendant cites no authority that any f:iUCh 
short delay, if it be deemed negligent, constitutes 
such laches as will disincline a court of equity 
to give relief. On the other hand, a reference 
to the cases on the subject of laches, which we 
have hereinabove cited, will show that laches 
cannot be found to exist in this case without 
flatly overruling them. No such short period 
as four months is even discussed in them as pos-
sibly constituting laches. They lay down the 
rule that there can be no laches unless with the 
delay there concurs some evidence of prejudice 
to the defendant. Of course, there is no such 
evidence in the case at bar. All anyone can 
say that has happened is that the ultimate con- · 
clusion of this litigation has been postponed 
for about four months. If the defendant should 
prevail, that delay would be fully compensated 
for by lawful interest. 

After all, the defense of laches is an equitable· 
defense and should never be sustained to per-
mit the working of an inequity. N·o one reading 
the affidavits and exhibits in this case can doubt 
that a most outrageous fraud has been commi( 
ted upon the complainants. To permit the de-
fendant to get away with that fraud by denying 
the relief prayed for, or dismissing the bill of 
complaint on any of the grounds hereinabove 
discussed, would be highly inequitable. 

It is, therefore, respectfully submitted that 
the order appealed from should be in all things 
affirmed. 

HENRY G. PILCH, 
G. W. C. McCARTER, 

Of Counsel with the Complainants. 

May Term, 1927. 


