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Notice of Appeal.

I conceive that there is good cause for appeal
in the above-stated cause.

CHESTER W. FAIRLIE,
Of Counsel with Defendant.

10 Service of the within notice is hereby acknowl-
edged this 25th day of February, 1927.
McCARTER & ENGLISH,
Attorneys for Complainants.

Petition of Appeal.

PETITION OF APPEAL.

Filed February 28, 1927.

New Jersey Court of Errors and Appeals

Between

CoMMERCIAL CASUALTY INSUR-
ANCE (CompaNy and New
Jersey FmeLity & Prate [ On Bill, de.
Grass INsUrRANCE COMPANY,

. On Appeal.
Complainants-Respondents,

Petition
and of Appeal.
SouTHERN SURETY (COMPANY

orF DEs Moings, Towa,

Defendant-Appellant.

To the Honorable Court of Errors and Appeals
in the last resort in all causes:

The petition of Southern Surety Company of
Des Moines, Iowa, the appellant in the above-
stated cause, respectfully shows that your peti-
tioner finds itself aggrieved by the interlocutory
order made in the Court of Chancery by His
Honor Edwin Robert Walker, Chancellor of
New Jersey, on the advice of Honorable John
H. Backes, one of the Vice-Chancellors of New
Jersey, bearing date the 23rd day of February,
1927, in a cause wherein Commercial Casualty
Insurance Company and New Jersey Fidelity &
Plate (Glass Insurance Company are complain-
ants and said Southern Surety Company of Des
Moines, Towa, is defendant, in this respect, to
wit: That the said order denies the application
of your petitioner, the defendant, to strike out
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the amended bill of complaint filed by complain-
ants in said cause and orders that the restrain-
ing order made by said Court on the 15th day
of February, 1927, be continued in force pursu-
ant to the terms thereof, to wit, that the de-
fendant, its agents and attorneys, be enjoined
and restrained from further prosecuting until
the final decree in said cause and until said
Court shall order to the contrary the actions
mentioned in the bill of complaint theretofore
commenced and now pending in the Supreme
Court of New Jersey against the complainants.

And your petitioner humbly appeals from the
whole and every part of the said order of the
Chancellor which orders and directs as afore-
sald, upon the ground that the same is erroneous
in that the order of the Chancellor should have
stricken out and dismissed the said amended bill
of complaint because said bill does not allege
any ground for equitable relief and because a
court of equity will not restrain the prosecution
of an action at law when the defenses to the
action can be made in the law court as in the
equity court, and because all the alleged de-
fenses to the defendant’s actions in the Supreme
Court, as set forth in said bill of complaint,
could be pleaded in said actions at law, and be-
;ause a court of equity should not relieve the
complammants from the result of their own fail-
ure to properly set up their defenses in the
actions at law, and because an adequate remedy
for the complainants exists in the said law
actions, and because the complainants were in
laches in filing their said bill of eomplaint; and
upon the further ground that said order is erro-
neous In that it continues the restraint of your
petitioner’s said actions at law which are pend-

Petition of Appeal.

ing in the New Jersey Supreme Court, which
restraint should not have been continued for the
reasons aforesaid, and because the allegations
of said amended bill of complaint are not sup-
ported by the affidavits thereto appended, and
because the allegations of said bill of complaint
and of the affidavits thereto appended read in
connection with defendant’s answering affidavits
are not sufficient to justify or warrant said Court
In continuing said restraint of said actions at
law;

Your petitioner therefore prays that the said
order of said Chancellor may be reversed, set
aside and for nothing holden, and that your
petitioner may be permitted to prosecute its said
actions at law and may have such relief in the
premises as to this Honorable Court shall seem
meet.,

LUM, TAMBLYN & COLYER,
Solicitors for Defendant-Appellant.

CHESTER W. FAIRLIE,
Of Counsel with Defendant-Appellant.
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Answer to Petition of Appeal.

ANSWER TO PETITION OF APPEAL.
Filed March 10, 1927,

NEW JERSEY COURT OF ERRORS
AND APPEALS.

Between

CoMMERCIAL CASUALTY INSUR-
ANce Company, et al., Answer to
Complainants-Respondents, \ Petition

and of Appeal.

SoUTHERN SURETY COMPANY,
Defendant-Appellant.

The answer of Commercial Casualty Insurance
Company and New Jersey Fidelity & Plate Glass
Insurance Company to the petition of appeal of
the above-named appellant.

These respondents not acknowledging all or any
of the matters which in the said petition of appeal
are contained to be true, for answer thereto
nevertheless say and admit that an order was
on the 23rd day of February last past made and
entered in the Court of Chancery in the cause
for that purpose mentioned in the said petition
as is therein stated, but as to the substance and
form thereof these respondents pray to refer
thereto when the same shall be produced, and
these respondents are advised and believe that
the said order is agreeable to equity, and they
pray that the same may be affirmed with costs
to be adjudged to these respondents.

McCARTER & ENGLISH,
Solicitors for Respondents.

i
Original Bill of Complaint.

ORIGINAL BILL OF COMPLAINT,

Filed November 8, 1926.
IN CHANCERY OF NEW JERSEY.

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey:

The bill of complaint of Commercial Casualty
Insurance Company, a corporation of the State
of New Jersey, and New Jersey Fidelity and
Plate Glass Insurance Company, likewise a cor-
poration of the State of New Jersey, respectfully
shows:

1. That the complainants above mnamed are
each incorporated and carry on business in the
State of New Jersey, and are authorized to, and
actually transacting the business of general in-
surance, including reinsurance of risks already
assumed by other companies, and the writing of
surety bonds. The principal offices of both of
the complainants are in the City of Newark, in
said State.

2. That on the 25th day of February, 1924,
the complainant, Commercial Casualty Insurance
Company, made and entered into a contract of
reinsurance for $50,000.00 with the Southern
Surety Company of Des Moines, lowa. A true
copy of said reinsurance agreement is hereunto
annexed, made a part hereof, and marked Kx-
hibit A. On the 27th day of February, 1924,
the complainant, New Jersey Fidelity and Plate
(lass Insurance Company, entered into a similar
contract for a like amount, a true copy of which,
also made a part hereof, is hereunto annexed
and marked Exhibit B. Attached to each of
said reinsurance contracts was a copy of the
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bond dated the 25th day of February, 1924,
made by Southern Surety Company to Carnegie
Trust Company, a true copy of which is here-
unto annexed, made a part hereof, and marked
Fxhibit C.

3. That said contracts of reinsurance came
about in the following manner: Southern Surety
Company, of Des Moines, Iowa (hereinafter
called the Southern Company), is a corporation of
the State of Iowa, engaged, among other things,
in issuing surety bonds and is and was licensed to
do business at the date of the issuance of the said
contracts, hereinabove referred to, in the State
of Pennsylvania. Its agent in the so-called Pitts-
burgh Distriet in said State was and is one
W. J. Zwinggi, who possessed very broad powers
throughout the district in negotiating and closing
contracts, including the reinsurance contracts
hereinabove referred to. At the time the said
reinsurance contracts were negotiated, the person
having direct charge, on behalf of the complain-
ant Commercial Casualty Insurance Company, of
the negotiation and conclusion of such contracts
was Harlan W. Short. The person representing
the complainant New Jersey Fidelity and Plate
(Glass Insurance Company (hereinafter called,
for brevity, the New Jersey Company), was
Harold S. Vreeland. Neither of these gentle-
men is now connected with the said companies.
In the month of February, 1924, W. J. Zwinggi,
desiring to secure reinsurance for a surety con-
tract that the Southern Company was about to
make with the Carnegie Trust Company, an in-
stitution located a short distance from the City
of Pittsburgh, and within the district of said
Zwinggi, got in touch with said Short, the agent
of the complainant Commercial Casualty Insur-

-,
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ance Company (hereinafter referred to as the
Commercial Company), and represented to him
that the Southern Company was about to execute
a surety bond for the Carnegie Trust Company in
the sum of $1,400,000 to secure a deposit in said
Trust Company of similar amount, to be made by
the County of Allegheny. He further stated
that the Southern Company would itself retain
or carry a liability of $150,000 on said bond;
that the president of Carnegie Trust Company
was one John A. Bell, who was a man of large
financial means, worth at least $1,400,000, and
known by him to be worth far in excess of that
amount and a sum not less than ten or eleven
million dollars; that said Carnegie Trust Com-
pany was a solvent and well managed institu-
tion; and that the fact of the solvency of the
Trust Company and wealth of the said Bell, who
was an indemnitor of the Southern Company,
would, of course, lessen the risk of the proposed
reinsurers, The reinsurance contracts herein-
above referred to were made and entered into ex-
pressly in reliance upon the truth and accuracy
of the representations so made by said Zwinggi.

4. The complainants have, as hereinafter
shown, since learned that the said representations
were false and fraudulent in that the said bond
of the Southern Company to the Carnegie Trust
Company, instead of being an original bond was
a renewal, as the said Zwinggi well knew; he
further concealed from the complainants the fact
that several reinsurers on the bond of which this
bond was a renewal had refused to reinsure, and
demanded a release of their liability from the
prior reinsurance; and that in several ways the
Southern Company had manifested its lack of
confidence in the Carnegie Trust Company. Had
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the complainants known that the said bond was
not an original but a renewal, they would not
have entered into the reinsurance, for upon being
apprised of the fact that it was a renewal, rather
than an original bond, they would have learned
that some of the reinsurers on the original bond
had withdrawn from reinsuring liability for the
reason that the Carnegie Trust Company was
insolvent and had been improperly managed.
Such information would have been sufficient to
have deterred the complainants from making the
reinsurance contracts. Moreover, it now appears,
and the complainants charge that prior to the
making of the said reinsurance contracts, the
sald Zwinggi had been instructed by the officers
of the Southern Company at Des Moines that the
Southern Company would not retain or carry a
liability on said bond in excess of $100,000, which
information the said Zwinggi purposely con-
cealed from the complainants.

-

9. At the times the said representations were
made, the said John A. Bell, instead of being
worth upwards of ten to twelve million dollars,
and worth at least the amount of the bond, was
insolvent.

6. The complainants further allege that, at the
same time, the said Trust Company, instead of
being highly solvent was, in fact, insolvent, and,
instead of being well managed, was so carelessly
and corruptly conducted by the said John A.
Bell, its president, that he has since been con-
victed of a crime or crimes in connection with
such management. ]

7. On or about the twenty-fifth day of April,
1925, the said Carnegie Trust Company, of
Carnegie, Pennsylvania, was adjudged to be in-

11
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solvent and suspended business, and its affairs
were taken charge of by the Commissioner of
Banking of the State of Pennsylvania, in pur-
suance of the statutes of the said State. This
fact, in connection with the disclosures shortly
thereafter following with reference to the man-
agement of the said Trust Company by the said
Bell, immediately created grave suspicion on
the part of the complainants and the other re-
insurers on said bond, with reference to the
liability of the Southern Company upon its bond
to the Carnegie Trust Company. The reinsuring
companies, including the complainants, demanded
that a full and complete audit of the Carnegie
Trust Company be made before its liability upon
the said bond to the said Carnegie Trust Com-
pany be admitted, in accordance with clause 5
of said insurance contract. While the said
Southern Company at first agreed to have a com-
plete audit, they later declined to do so, and,
upon a specious, partial and incomplete audit, on
or about the fifteenth day of June, 1925, ad-
mitted its full liability to Allegheny County upon
its said bond, notwithstanding the fact that, prior
thereto, each of the complainants had sent the
Southern Company a telegram protesting against
such admission.

8. The complainants charge that such conduct
on the part of the Southern Company evinces a
desire on its part to conceal the real facts with
regard to the representations made by Zwinggi
to the agents and officers of the complainants, and
also to conceal the facts with regard to the true
condition, with reference to the solvency, of
Carnegie Trust Company and John A. Bell, its
indemnitor, hereinabove referred to. As a fur-
ther evidence of such desire in execution of the

40
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fraud and deceit by the Southern Company, in
procuring the underwriting agreements herein-
above referred to, the Southern Company gives
out and pretends that it has paid the full amount
of said bonds, namely, $1,100,000 to Allegheny
County, but the said county has refused to sur-
render the said bond, and the complainants charge
that there is doubt as to whether such payment
of that amount was, in fact, made, and, if made,
properly done, and, until the true facts with ref-
erence thereto can be ascertained, it is premature
to hypothecate a liability upon the reinsuring
contracts.

9. The complainants allege that the reinsur-
ing contracts, hereinabove referred to, were made
and entered into in reliance upon the representa-
tions or agreements that were made by the said
Zwinggi on behalf of the Southern Company and
hereinabove set out; that all said representations,
as hereinabove set out, were, as the complainants
believe and allege, false to the knowledge of the
said Zwinggi at the time they were made, except
the representation with reference to the financial
condition of the said John A. Bell. The com-
plainants believe and charge that while the said
Zwinggi may have been and probably was at the
time of the making of the representations con-
cerning the financial standing of the said Bell,
unaware of the facts with reference thereto, it
cannot be claimed, and the complainants do not
claim that the said representations were untrue
to the knowledge of the said Zwinggi; neverthe-
less, such representations were affirmations of
facts, which affirmations were false, and give
ground for the complainants to allege in this
Court, and in no other court, the facts with ref.
erence thereto, and upon the fraud arising there-

13
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from, as a basis for relief by the complainants
from the said contracts made and entered into
upon the faith thereof.

10. Shortly after the complainants and the
other reinsuring companies heard of the in-
solvency of the Carnegie Trust Company, meet-
ings were held by their representatives in the
City of New York, with the result that an effort
was made, on the part of the companies, to
secure a complete audit of the finances of Car-
negie Trust Company, but without success. In
the meantime, Mr. W. Clyde Grubbs, a lawyer of
Pittsburgh, Pennsylvania, was retained and has
since been employed for the purpose of investigat-
ing the matter, and he was empowered to have
such an audit made at the expense of the rein-
suring companies. He was greatly delayed in
securing this by failure to obtain the consent of
the Banking Department which was necessary,
and the result was that the audit was not com-
pleted until about the first of the year 1926. From
this report, it appears that Carnegie Trust Com-
pany was, at the time the reinsuring contracts
above referred to were made, grossly insolvent,
and had been improperly managed. In the mean-
time, depositions of witnesses in Pittshurgh,
including John A. Bell, Joseph H. Walker, treas-
urer of Carnegie Trust Company, and others,
were taken in another suit by the Southern Com-
pany, from which much of the information here-
inabove disclosed was obtained. Those deposi-
tions cover over nine hundred typewritten pages,
and a copy thereof only came into the possession
of the said Grubb about the middle of April, 1926.

11. On the fifteenth day of September, 1925,
the Southern Company commenced a suit in the
New Jersey Supreme Court against each of the
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complainants herein to recover the amount
claimed to be due on account of the said reinsur-
ing contracts. The complaints in the two suits
are identical, except for the name of the party
defendant. The answers vary slightly, and copies
thereof, as well as of the other pleadings, actual
and proposed, are attached hereto, marked Ix-
hibits D. to N. The answers were filed in due
course, and later, by reason of the discovery of
some of the allegations of fraud hereinabove al-
leged, an application was made to the Honorable
William S. Gummere, Chief Justice, presiding in
the KEssex County Circuit, for leave to file a
supplemental answer, setting up such facts. Upon
the 1nsistence of the attorneys of the Southern
Company, this application was denied by an
order included in said papers, the exhibits last
referred to, without prejudice, for the reason,
among others, as expressed by the Chief Justice,
that it was not made to appear that the refusal
of the reinsurers on the original bond, who re-
fused to go on the present bond, was due to their
fears about the financial situation existing at
the time the renewal was made, either with respect
to the financial stability of Carnegie Trust Com-
pany or knowledge or suspicion on their part,
or on the part of anyone of them, of facts which
would tend to make the renewal a greater risk
than the original bond.

12. In the month of June, 1926, full informa-
tion was given to the New Jersey attorney of
the complainants (the defendants in said suits
at law) covering the points desired by the Chief
Justice, with instructions for him to take the
necessary steps to enable the fraud to be properly
pleaded. The complainants have, within a few
days before the filing of this bill, discovered

15
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that the said attorney in New Jersey, although
said facts were sent to his office and by mistake
placed in the file, never personally knew thereof,
and hence made no effort whatever, until the
sixteenth day of October, 1926, when application
was made to file a supplemental answer, copy
whereof is also included in the said exhibits, and
refused by the Chief Justice on the ground that
the defendants in said action were in laches in
presenting the matter to the Court so near the
time when the trials were to come on. The com-
plainants’ said attorney omitted to disclose to
the Court at that time the fact that this informa-
tion had been in his possession since June last.
The result of all this is that the complainants
herein have no opportunity in the suits at law
to set up the matters of fraud hereinabove al-
leged, and capable of being relied on in that
court.

13. The said actions at law are pending and
set for trial on the fifteenth day of November,
1926, and if permitted to proceed the defendants
therein (the complainants herein) will be unable
to introduce so much of the evidence of fraud
hereinabove set out as is competent in that court,
and a great injustice and irreparable damage will
thereby result.

14. The reinsuring contracts, by their ex-
press terms, began February 25, 1924, and end
with the termination of the liability of the rein-
sured. The liability of the reinsured ends Jan-
uary 1, 1928. The bond which has been reinsured
1s still in possession of the County, although it is
claimed by the Southern Company that it has
been paid, and while said bond is outstanding,
and until the first of January, 1928, in view of
the question with reference to the payment, in
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fact, of the said liability, and in view of the
claim that said payment, if made was fraudu-
lently made and may be set aside, the complain-
ants claim herein that they can only be accorded
full relief by being relieved of said contracts, as
having been fraudulently induced for the reasons
hereinabove set out, and having their reinsurance
agreement, which never had, because of the fraud
in the negotiations leading up to its issuance,
and the non-retention hereinabove set out, a
legal existence, cancelled and delivered up to
them, upon the restoration to the Southern Com-
pany of the premium heretofore received by the
complainants, which they hereby offer and tender
to restore.

15. Supplementing paragraph 4 hereof, the
complainants say that after the said W. J.
Zwinggi had represented to the complainants
that the Southern Surety Company was about
to execute, for the Carnegie Trust Company, a
bond in the sum of $1,400,000, he was advised by
one or more of the reinsuring companies on the
prior bond of the Southern Surety Company, of
which prior bond the said proposed bond in the
sum of $1,400,000 was to be a renewal, that the
sald reinsuring companies would not renew their
reinsurance under the proposed bond on account
of the irregularities of the Carnegie Trust Com-
pany and its president, John A. Bell, disclosed
by an investigation conducted by the Auditor
General of the Commonwealth of Pennsylvania
at Harrisburg, Pennsylvania, commonly called
the Kephart investigation. The said Zwinggi, on
or about February, 1924, in writing, notified the
officers of the Southern Company, at Des Moines,
of the fact that the said reinsuring company, or
companies, would not reinsure on account of the

i
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irregularities disclosed by the said Kephart in-
vestigation. The reasons that the bond was re-
duced from $1,400,000 were inter alia, the fact
that the Southern Company was not able to in-
duce the former reinsurers to remain on the
risk on account of the information disclosed by
the Kephart investigation, and the results thereof.
Among the results of the Kephart investigation
was the indictment of Harmon M. Kephart,
State Treasurer of the Commonwealth of Penn-
sylvania, for making false reports of his accounts,
and his conviction thereof upon a plea of nolle
contendere, and also the payment, under com-
pulsion, by Carnegie Trust Company, in De-
cember of 1922, to the Commonwealth of Penn-
sylvania, of $15,049.24, as interest on money of
the Commonwealth of which the Carnegie Trust
Company had wrongfully had the use as the re-
sult of the irregularities between the said Bell
and Kephart. That on or about the 25th day
of February, 1924, said Zwinggi fraudulently,
maliciously and wilfully concealed from the com-
plainants all the information disclosed by the
Kephart investigation, and also the fact that the
sald Kephart had been indicted and convicted as
aforesaid, and that the Carnegie Trust Com-
pany had been compelled to make the payment of
interest to the Commonwealth of Pennsylvania
aforesaid, and also fraudulently, maliciously and
wilfully concealed from the complainants the fact
that many companies to which the risk had been
submitted, refused to reinsure on account of the
facts disclosed in the Kephart investigation, and
also fraudulently, maliciously and wilfully con-
cealed the fact that the reason that the said bond
was reduced from $1,400,000 to $1,100,000 was
because some of the companies to which the
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Southern Company proposed reinsurance, by
reason of the knowledge such companies had of
the facts so concealed by Zwinggi, refused to re-
insure. The said Zwinggi fraudulently, malici-
ously and wilfully concealing the facts just stated,
submitted to the complainants, in writing, the
contracts Kxhibits A and B, which were accord-
ingly executed by the complainants in reliance
upon the representations made to Mr. Short, and
in ignorance of the facts so concealed from the
complainants by the said Zwinggi. Had the facts
so concealed by Zwinggi, or any of them, been
communicated to the complainants, they would
have declined to issue the said contracts of rein-
surance. None of the facts so concealed by the
sald Zwinggi, came to the knowledge of the com-
plainants, or either of them, until long after the
loss under the bond, Exhibit C.

The complainants, by reason of inadequacy of
relief in any other court, hereby pray:

A. That the defendant, Southern Surety Com-
pany of Des Moines, Towa, may without oath, an-
swer under oath being hereby waived, specifically
answer each of the allegations herein contained.

B. That the said defendant and its agents
and attorneys may be enjoined and restrained
from further prosecuting the suits pending in the
Supreme Court of New Jersey against Com-
mercial Casualty Insurance Company and New
Jersey Fidelity and Plate Glass Insurance Com-
pany, to recover the amounts claimed to be due
on the reinsuring contracts; that it may be de-
creed that the said contracts were fraudulently
induced, and that the complainants herein were
fraudulently induced to sign said reinsurance
contracts; and that the same may be decreed to

19
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be cancelled upon the terms set out above and
delivered up to the complainants.

C. That the complainants may have such
other and further relief as may be equitable and
just.

D. That a writ of subpoena may issue com-
manding the defendant to answer this bill of

complaint and abide by such decree as this Court
may make in the premises.

McCARTER & ENGLISH,

Solictors of Complainants.

G. W. C. McCARTER,
Of Counsel.

IN CHANCERY OF NEW JERSEY.

Between

ComMmEeRrcial, Casvarnty INSUR-

ANCE (Compaxy and NEw

JERSEY FIDELITY AND PLATE

Grass INsurance CoMPANY,
Complamants, On Bill, dc.

and

SourHERN SureTy COMPANY
or Des Moixns, Towa,
Defendant.

T, )
STATE o1 FLoRIDA, )
CouNnrty or DapE.

SO

Harvan Snort, of full age, being duly sworn,
on his oath says: 1 am at present residing in

30

40
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the State of Florida. I formerly, and until
sometime in the month of January, 1925, was
employed as Depository Underwriter by Com-
mercial Casualty Insurance Company, one of the
complainants above named, and as such had
charge of depository bank underwriting. As
such it was my duty to conduct negotiations for
the Commercial Company for the reinsurance of
depository bonds. A short time prior to Febru-
ary 25, 1924, W. J. Zwinggi, who was the Man-
ager of the Pittsburgh branch office of the South-
ern Surety Company, the defendant above
named, met me by appointment at the Waldorf
Astoria Ilotel, in the City of New York, for the
purpose of mnegotiating with me, as the repre-
sentative of the Commercial Company, a policy
of reinsurance for the Southern Surety Com-
pany on a bond, between the Carnegie Trust
Company as principal and the Southern Surety
Company as surety, and the County of Alle-
gheny as obligee.

The object of the said bond of $1,400,000 was
to secure the County of Allegheny for the deposit
of county funds in the said Carnegie Trust Com-
pany. ;

In the course of said negotiations, Zwinggi
stated to me that the said bond of the Southern
Surety Company for $1,400,000 was an original
bond, and in no way intimated that it was a
renewal, in fact, misrepresented this fact to me
as I afterwards learned. Long after the Com-
mercial Company, at my recommendation, issued
its reinsurance policy for $50,000, a copy where-
of is attached to the pleadings herein, I learned
for the first time that the bond that the Southern
Surety Company gave to the County of Alle-
gheny to secure the county’s deposit in the
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Carnegie Trust Company above referred to, in-
stead of being an original bond, was a renewal
of a previous bond of $1,400,000.

Had I, in negotiating the reinsurance for the
Commercial Company, been apprised, or known
that the bond which we were asked to reinsure
in part was a renewal, I would have declined the
risk for the reason that had I known it was a
renewal, I would at once have inquired who the
other insuring companies had been on the prior
bond, and I would also have learned that some
of them were not included in the list of the rein-
surers on the bond in question, and their absence
from the present bond would, of course, have
been significant, and T would, before making anv
contract whatever, have satisfied myself of the
reasons why they were on the original bond, and
not on the proposed one. Ilad I not been told,
and believed, that the indemnitor was highly
solvent and worth at least $1,400,000, that the
Carnegie Trust Company was solvent, well man-
aged, and that the Southern Company would
arry at least $150,000 of the liability on this
bond of $1,400,000 I would not have had my com-
pany enter into the reinsurance contract in
question, nor would I have recommended the
risk to the New Jersey Fidelity and Plate Glass
Insurance Company.

At the time that the reinsurance policy was
issued by the Commercial Company it was in-
formed by letter under date of February 25,
1924, from the Southern Company that the orig-
inal bond, instead of being for $1,400,000 was
$1,100,000).

During said negotiations, Zwinggi further and
also represented to me in his efforts to place
sald reinsurance with the Commercial Company,
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that Carnegie Trust Company was highly sol-
vent, well managed and in sound financial condi-
tion, and that in addition to the security offered
thereby, the Southern Surety Company had as
indemnity for the giving of said bond of $1,-
400,000 an indemnity agreement or contract
of John A. Bell, who, Zwinggi represented was,
and who in fact was, the President of Carnegie
Trust Company, and was stated to be, by
Zwinggi to me, a man of large financial means,
and worth more than $1,400,000, that he was an
excellent banker, as well as the Pennsylvania
‘““coal baron.”” The representation with refer-
ence to the financial standing of the indemnitor,
Mr. Bell, was unequivocal, and accompanied by
the statement that he knew the facts he averred
with reference to him, going so far as to say
that his resources were as high as $10,000,000
or $11,000,000. Of course, I realized, as do all
reinsurance people, that the risk of reinsurance
is decreased by the amount and the wvalue of
such indemnity. Zwinggi also represented to me
that the Southern Company would retain on the
$1,400,000 bond $150,000 as its share of liability.

Furthermore, in the course of such negotia-
tions, Zwinggi asked me if I knew any other com-
pany or companies writing reinsurance in New
Jersey, and I mentioned to him the New Jersey
Fidelity and Plate Glass Insurance Company,
whereupon Zwinggi requested me to communicate
with that company for the purpose of having it
participate in the reinsurance on said bond, and
further requested me to carry forward to the
New Jersey Company the statements and repre-
sentations he had made to me as hereinabove
set out.
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I was myself influenced in making the contract
of reinsurance for the Commercial Company by
the statements hereinabove referred to made by
Zwinggi to me, and Zwinggi, who is an expert in
insurance, in charge of the Pittsburgh distriet
for the Southern Company, knew that such mis-
representations were most material, and were
made by him expressly for the purpose of se-
curing the reinsurance from the Commercial
Company.

After Zwinggi left me, T communicated with
Mr. Harold S. Vreeland, at that time superin-
tendent of the Fidelity and Surety Department
of the New Jersey Plate (flass Insurance Com-
pany, telling him all of the statements made as
hereinabove recited by Zwinggi to me respecting
said bond, and the financial standing of Carnegie
Trust Company and Bell, and the fact that he
was an indemnitor, and requested said Vreeland
to communicate with said Zwinggi as to whether
or not the New Jersey Company desired to take
any of the reinsurance.

HARLAN SHORT.

Sworn to and subseribed before me,
a Notary Public in and for the
County of Dade, in the State of
Florida, this 1st day of Novem-
ber, 1926.

G. D. OsLuxp,
Notary Public, State of Florida at Large.
My commission expires August 23, 1930.
County Clerk’s certificate annexed.
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IN CHANCERY OF NEW JERSEY.

Between

CoMMERCIAL CASUALTY INSUR-
ANCE (CompaANy and New
JERSEY FIDELITY AND PrATE
Grass INSURANCE CoMPANY, On Bill, &e.

Complainants, ' _
Affidavit.
and

SouTHERN SURETY CoMPANY
oF Des Moines, Towa,
Defendant.

STATE oF NEwW JERSEY,
SS.
County or Essex.

Warren D. Warp, being duly sworn, upon his
oath says:

I am Secretary and Treasurer of New Jersey
Fidelity & Plate Glass Insurance Company, one
of the complainants, and have been connected in
one capacity or another with that company since
1899. In the year 1925, I had personal charge
of the fidelity insurance claims, and during the
month of May of that year, the fact that the
Carnegie Trust Company had failed was brought
to my attention, and I attended a meeting of
representatives of the reinsurers upon the $1,-
100,000 bond, held in the City of New York on or
about May 15, 1925. I may say at this juncture,
that while the bond was originally proposed to
be $1,400,000, before the reinsurance was actually
written, the amount of the bond to be reinsured
was reduced to and made $1,100,000. This meet-
ing, of course, was precipitated by the astounding
news that the Carnegie Trust Company had be-
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come insolvent; a matter we deemed entirely ir-
reconcilable with the representations made to the
several reinsuring companies, including the New
Jersey Fidelity & Plate Glass Insurance Com-
pany, at the time of our underwriting, that the
Carnegie Trust Company was in a highly solvent
condition. We knew that our reinsuring contract
gave broad powers in the fifth clause to the
Southern Company to determine the amount of
its liability, and in our fear that such admissions
would be made either fraudulently, innocently
or prematurely, before the facts could be de-
veloped, one of the representatives of the rein-
surers then and there telephoned Mr. Huckle-
berry, the Vice-President of the Southern Surety
Company, at Des Moines, requesting that his
company refrain from making such admissions
until a complete audit of the affairs of the Car-
negie Trust Company could be made. He also
requested that the Southern Surety Company
wire each of the underwriters their conclusion to
that effect.

By this time Mr. W. Clyde Grubbs of Pitts-
burgh had been employed by all the reinsurers
as their local counsel in Pittsburgh, for the pur-
pose of ferreting out the matter.

My company received no reply to the telephone
request above referred to, but on June 1, 1926,
we had a wire from Mr. Huckleberry stating:

‘““As we have heretofore advised you we
find no reason for denying liability for
deposit Carnegie Trust Company stop Last
week President Cobb and Special Counsel
Parrish at request certain reinsurers at New
York visited New York then conferred all
interested at Pittsburgh stop. County Com-
missioners have ordered their attorney to
take judgment on bond unless paid by June
fourth stop. All our counsel and independent
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counsel at Pittsburgh advise there is no de-
fense to claim of Allegheny County on ac-
count of Carnegie Trust Co. We have
therefore determined there is liability and
we must pay stop On account of accumulated
interest amount due by you will be slightly
in excess of amount of your reinsurance stop.
We request that you mail to Joseph Arm-
strong Chairman of Board of County Com-
missioners Pittsburgh Pennsylvania remit-
tance for the amount of your reinsurance
payable to Allegheny County, Pennsylvania
so as to reach there by June fourth and
thereby avoid penalty. We are mailing our
portion formal notice and proof follows stop.
Final interest adjustment will be handled
later. Southern Surety Company, J. H.
Huckleberry.”’

We were at an entire loss to understand the
reasons inducing this precipitous action on the
part of the Southern Company. No honest or
substantial reason presented itself to wus, nor
could be learn any therefor, and so at a later
meeting of the representatives of the reinsurers
held in New York on June 2, 1925, it was
determined that a protest should be sent against
the Southern taking such a course, and on June
2, 1925, 1 sent, for my company, a wire to the
Southern Company as follows:

““Replying to your wire of the first in-
stant re Carnegie Trust Company stop. On
May 15, 1925 your Mr. Huckleberry agreed
to obtain a complete audit of the Carnegie
Trust Company. You have not kept your
agreement. Pending an investigation includ-
ing a complete audit of the Carnegie Trust
Company we protest against any admission
of liability by your company hereby reserv-
ing any and all rights and defenses we may
now or hereafter have.

New Jersey Fidelity & Plate Glass Insur-
ance Co.”’
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On July 16, 1925, another meeting occurred in
New York, at which, besides the representatives
of the reinsurers, there were present Mr. Cobb,
the President of the Southern Company, Mr.
Parrish its General Counsel, and Mr. Zwinggi.
Quite a long colloquy occurred. We had in the
meantime learned that an investigation had taken
place known as the Kephart investigation, in the
State of Pennsylvania, the report of which
showed that the affairs of the Carnegie Trust
Company had heen grossly mismanaged; that
some kind of a combination existed between its
President, Bell, and the State and County
officials, and I may say here that I have since
learned that as a result of that investigation,
Bell has been convicted of embezzelment and
other offenses arising out of his conduect, in con-
nection with the affairs disclosed by this investi-
gation. We learned also that this investigation
1ad taken place anterior to our reinsuring, and
I remember distinetly Mr. Zwinggi being asked
at this meeting whether he knew at the time of
procuring the underwriting by the Commercial
and the New Jersey companies of this Kephart
investigation. His reply was that he did, but he
did not consider it of sufficient importance to
apprise the reinsuring companies of any of the
facts in connection therewith; that he had con-
sidered that it was nothing but a political inquiry
on the part of the State officials of Pennsylvania,
and that Bell had been vindicated.

Suit was commenced against our company on
the reinsurance contract on the 15th day of Sep-
tember, 1925. I placed this in the hands of our
attorney, Henry G. Pilch, Esquire, who has been
in charge of it since then. Meantime, Mr. Grubbs
has been steadily engaged in following the matter
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and procuring information with reference to the
facts as they existed at the time this underwriting
was done. Notwithstanding the pretense of the
Southern Company that it was absolutely neces-
sary for it immediately to pay the total claim
which it had, as above shown, admitted contrary
to our protests, nevertheless from a statement
rendered by it to us, it appears that they don’t

pretend such payment was made otherwise than
as follows:

June 1, 1925 $ 100,329.26
June 4, 1925 (paid by New

Amsterdam Casualty Co.).. .. 40,000.00
June 4, 1925 (paid by United

States Fidelity & Guaranty

Company) 30,000.00
June 6 (paid by Union In-

demnity Company) 25,000.00
June 9 389,280.00
June 15 200,246.84
June 25 100,000.00
July 6 170,000.00
July 15 7,395.43

$1,108,251.53

Mr. Vreeland was the representative of our
company at the time the reinsuring occurred
who had charge of that particular branch of our
business. He left our employ on May 1, 1926,
and is now and for some time has been in Los
Angeles, California. Of course, it has been
difficult to get into immediate communication with
him to procure from him the facts with reference
to his connection with this underwriting.

WARREN D. WARD.
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Sworn to and subscribed before me
a Notary Public in and for the
Jounty of Essex in the State of
New Jersey, this 3rd day of
November, 1926.

Freperic N. WEBSTER,
(seaL) Notary Public of New Jersey.
(Commission expires Apl. 3rd, 1928.

IN CHANCERY OF NEW JERSEY.

Between

CoMMERCIAL CASUALTY INSUR-
ANCE CoMPANY, et als.,
Complamants, R,
Affidavit.
and
SoUTHERN SURETY (COMPANY
oF Des Moings, Towa,
Defendant.

STATE oF CALIFORNIA, -
CounTy or LLos ANGELES. .

Harorp S. VreerLanp, of full age, being duly
sworn according to law, on his oath deposes and
says that he was the superintendent of the
Fidelity and Surety Bond Department of the
New Jersey Fidelity & Plate Glass Insurance
Company and had been such superintendent since
January twenty-first, nineteen hundred and
twenty-four and as such superintendent had
charge of obtaining reinsurance contracts for
said New Jersey Fidelity and Plate Glass In-
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surance Company and passing upon reinsurance
contracts offered to said Company; that on or
about the sixteenth day of February, nineteen
hundred and twenty-four, Harlan W. Short, Jr.,
whom defendant knew to be the superintendent
of the Fidelity and Depository Division of the
Fidelity and Surety Bond Department of the
Commerecial Casualty Insurance Company of New-
ark, stated to deponent that one, W. J. Zwinggi,
manager of the Pittsburgh branch office of the
Southern Surety Company had negotiated with
said Short for the purpose of obtaining from
Commercial Casualty Insurance Company a rein-
surance contract with Southern Surety Company
on a certain bond in the sum of one million four
hundred thousand dollars given by Carnegie
Trust Company as principal with Southern
Surety Company as surety and to the County of
Allegheny as obligee securing the County for
the deposit of County funds in said Carnegie
Trust Company.

That said Short stated to deponent that
Zwingge had represented to him that the Carnegie
Trust Company was solvent and in sound finan-
cial condition and that in addition to the security
afforded by the solvency and sound financial con-
dition of Carnegie Trust Company that Southern
Surety Company had as indemnity for the giving
of said one million four hundred thousand dollar
bond an indemnity agreement or contract of one,
Bell; who according to the statements and rep-
resentations of Zwingge was at that time presi-
dent of Carnegie Trust Company and a man
worth between ten and eleven million dollars;

That said Short stated to deponent that
Zwingge had asked Short if he knew of any other
Company that Zwingge might be able to get re-
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insurance from and that Short had stated to
Zwinggi that the New Jersey Flidelity and Plate
Glass Insurance Company were now writing
surety bonds and Zwinggi then asked Short if he
would call up the New Jersey Fidelity and Plate
Glass Insurance Company and give them all the
information that Zwinggi had given Short inas-
much as he, Zwinggi, had to return to Pittsburgh
immediately and did not have time to personally
visit the office of New Jersey Fidelity and Plate
Glass Insurance Company to offer them rein-
surance on the bond.

That said Short also stated to deponent at that
time that the Commercial Casualty Insurance
Company were accepting fifty thousand dollars
on the principal of one million four hundred thou-
sand dollar bond of Carnegie Trust Company to
County of Allegheny and that Zwinggi had stated
that Southern Surety Company would carry one
hundred fifty thousand dollars on this bond.

Deponent further says that he relied on the
statements made by Short to him and relying
on such statements directed that reinsurance con-
tract be entered into by New Jersey Fidelity and
Plate Glass Insurance Company with Southern
Surety Company.

When our Company came to actually issue the
reinsurance agreement we learned for the first
time that the amount of the original bond was one
million one hundred thousand dollars instead of
one million four hundred thousand dollars.

HAROLD S. VREELAND.
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Sworn and subscribed before me a
Notary Public in and for the
County of Los Angeles, in the
State of California, this 1st day
of November, Nineteen hundred
and twenty-six.

(seaL) Magre BUTLER.
My Commission expires Oct. 25, 1927.

IN CHANCERY OF NEW JERSEY.

Between

CoMMERCIAL CaAsuaLTy INSUR-
ANCE CompaNy and New
JERSEY F'IDELITY AND PLATE
(Grass Insurance Compaxy, \ On Bill, &ec.

Complamants : 1
! 3 Affidavit.
and
SOUTHERN SURETY (COMPANY

ofF DeEs Moixes, Iowa,
Defendant.

StATE oF NEW JERSEY,
| . 7 SS
CounTy oF HsSEX,

BerTranp H. BraTxEY, being duly sworn upon
his oath says: I am the counsel of the Bonding
Department of Commercial Casualty Insurance
Company, and have been connected with that
Company since June, 1923. On or about May 15,
1925, T first had my attention directed to the
facts in connection with the issuance of the re-
insuring contract by the Commercial Company
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referred to in the bill of complaint. At that time
I attended a meeting of officers of several re-
insuring companies, called for the purpose of dis-
cussing the questions arising from the fact that
the Carnegie Trust Company had failed, and
there was an alleged loss on the reinsurance con-
tracts. I had nothing to do with their negotiation
as to underwriting.

At this meeting in New York, it was unani-
mously decided by all the reinsuring companies
on the $1,100,000 bond, that before any action
was taken whatever with regard to liability
thereon, a complete audit of the Carnegie Trust
Company be obtained, whereupon a telegram was

Y Fp PR

sent to J. H. Huckleberry, vice-president of {le
Southern Company, Des Moines, lowa, dated May
16, 1925, as follows:

““We think you should employ Main and
Company to make audit Carnegie Trust as
provided paragraph six reinsurance agree-
ment before admitting liability or paying loss
stop. Please wire your decision.
Commercial Casualty Insurance Company.”’

On that same day the following telegram was
received :

“Your wire General Counsel Cohen ar-
rived here this morning and have just tele-
gram Attorney Grubbs as follows 1 have
vour telegram addressed Huckleberry Please
arrange Main and Company proceed with
audit as arranged with County officials keep
me advised and quote would appreciate
knowing your attitude under your direct
obligation to County likewise attitude other
companies.

Southern Surety Company.’’
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On the 18th of May, the following wire was
received from Des Moines from Mr. Levy, the
Pittsburgh counsel of the Southern Company :

““‘Southern consent audit. Will communi-
cate with you my return Pittsburgh.

Morris (. Levy.”’

The attorney Grubbs referred to in the tele-
gram of May 16th, is W. Clyde Grubbs, a lawyer
of Pittsburgh, who in the meantime had been
retained locally by all the reinsuring companies
to look after their interests, and it was Mr.
Grubbs who had suggested to us the making of
the audit by Main and Company, because of their
familiarity with the situation. The Southern
Company had also expressed an entire willing-
ness that an audit should be conducted by Main
and Company.

On the 31st of May, 1925, T received a telegram
of which the following is a copy:

‘““As we have heretofore advised you we
find no reason for denying liability for
deposit Carnegie Trust Company stop. Last
week President Cobb and Special Counsel
Parrish at request certain reinsurers at New
York visited New York then conferred all in-
terested at Pittsburgh stop. County Com-
missioners have ordered their attorney to
take judgment on bond unless paid by June
fourth stop. All our counsel and independ-
ent counsel at Pittshurgh advise there is
no defense to claim of Allegheny County on
account of Carnegie Trust Co. We have
therefore determined there is liability and
we must pay stop. On account of accumu-
lated interest amount due by you will be
slightly in excess of amount of your rein-
surance stop. We request that you mail to
Joseph Armstrong Chairman of Board of
County Commissioners Pittshurgeh Penn-
sylvania remittance for the amount of your
reinsurance payable to Allegheny County
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Pennsylvania so as to reach there by June

fourth and thereby avoid penalty. We are

mailing our portion formal notice and proof

follows stop. Final interest adjustment will

be handled later.

Southern Surety Co. J. H. Huckleberry.”’
On June 2nd, I wired the Southern Company

as follows:

““Replying.to your wire of the thirty first
ultimo re Carnegie Trust Company stop. On
May fifteenth 1925 your Mr. Huckleberry
agreed to obtain a complete audit of the
Carnegie Trust Company. You have not
kept your agreement. Pending an investiga-
tion including a complete audit of the Car-
negie Trust Company we protest against
any admission of liability by your company
hoi'eby reserving any and all rights and de-
fenses we may now or hereafter have.
Commercial (“asuully Insurance Company.”’

Getting no satisfaction whatever either in the
way of the desired or promised audit, Mr. Grubbs,
at our request, at once undertook a thorough
investigation of the situation, which he has been
conducting from that time to the present, receiv-
Ing instructions to have a complete audit of the
books of the Clarnegie Trust Company made by
Main and Company. This audit was accordingly
made at the expense of the reinsurers. A copy
of said audit is in my possession, having been
received about the first of the year 1926. This
audit discloses that the Carnegie Trust Company
was insolvent, and had been insolvent since 1923.
I later learned that John A. Bell, had, upon his
own petition, been adjudged a bankrupt in Au-
gust, 1925,

In an amended reply that the Southern Com-
pany has filed to the answers of the complainants
herein to the complaint of the Southern Surety




36
Affidavit of Bertrand H. Bratney.

Company in suits at law referred to in the plead-
ings, which reply was filed about the middle of
June, 1926, it appears that the Southern Com-
pany did not retain $150,000 on the bond. T at-
tach hereto, a copy of that amended reply.

It has recently come to my attention from testi-
mony given in Pittsburgh in February, 1926, in a
suit wherein the Southern Surety Company is
plaintiff, and the General Reinsurance Company,
a corporation of New York, is defendant, in the
Distriet Court of the United States for the
Southern Distriet of lowa, Central Division, that
Mr. Bell was disclosed to have been guilty of
loose and fraudulent practices in connection with
the management of his bank, which antedated
the execution of our reinsurance agreement and
resulted in Mr. Bell later being convicted of
crimes in connection with the mismanagement of
this bank.

On or about the 15th of September, 1925, two
actions were commenced in the New Jersey Su-
preme Court against the complainants herein, by
the Southern Company. Original answers were
filed therein, and copies of all the pleadings,
actual and proposed, in that case are attached to
the bill of complaint.

After the original answer was filed, certain
facts with reference to the fraud that we
claimed existed at the inception of our relations
with the Southern Company were brought to
light, and an effort was made to file a supple-
mental answer, a copy of which appears in the
said pleadings, actual and proposed. The motion
was refused by Chief Justice Gummere. A copy
of his order is also included in the papers re-
ferred to. 'The basis of such refusal was, as he
stated, because among other things the defend-
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ants failed to show the reasons why the rein-
surers on the original bond had declined to re-
insure the $1,100,000 bond. We at once set about
to obtain proof to supply the deficiency so that
the proposed supplementary answer could be filed,
and at once communicated with Mr. Grubbs,
who I believe possessed the desired informa-
tion. Under date of June 10, 1925, Mr. Grubbs
wrote me a long letter containing the following:

“In your letter to me you state that you
are wondering ‘if you have any information
that would support the position we have
taken along the lines that the Southern’s
method of reinsuring this loss at the time it
was submitted to us was fraudulent and
that they knew that some or at least omne
company had declined the risk because of
the unstable condition of the Carnegie Trust
Co.’

In answer to your query, I enclose here-
with a copy of a letter written by Mr. Tomp-
kins, President of the U. S. Guaranty Com-
pany, No. 3 S. William St., New York. Mr.
Tompkins’ company was a reinsurer in the
sum of $25,000. of the Southern on the
$1,400,000 bond issued by the Southern to
Allegheny County on the Carnegie Trust
Co. in 1920. On June 6, 1922, he wrote a
letter to the Southern, a copy of which is
hereto attached. We can prove this letter
was received and answered by the Southern
and 1t finally ended in the Southern advising
Mr. Tompkins that it was not able to re-
lease his company as a reinsurer on the old
bond. Here is direct notice to the Southern
of a serious condition at the Carnegie Trust
Co., and a desire by a reinsurer to be re-
leased.”’

On June 15, 1926, T wrote our then attorney a
long letter, in which I said:

““Since my letter to you of June 7Tth I
have received from Mr. Grubbs a great vol-
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ume of data which he has sent me in con-
nection with the New Jersey suit. He has
also given his version of the question of
stipulation which the Southern Surety Com-
pany has asked us to stipulate to. I am
sending all of this to you for your files;
there is included a copy of telegram dated
March 23rd and copy of reply under date
of March 24th; one of August 10th and a
copy of reply under date of August 11th.
There i1s also enclosed a letter dated June
6th, 1922, addressed to Mr. C. S. Cobb,
President of the Southern Surety Company
written by the President of the U. S. Guar-
anty Company, which is the sort of a letter
together with the telegrams that we want
in order to substantiate and sustain our
amended answer.”’

I supposed, until October 15th or 16th, that
this information had been used for the proposed
supplemental answer, and that the same had
been duly filed. To my amazement, on October
15th or 16th, I found that our attorney had
never personally seen my letter of June 15th,
but that the same had been received in the office
and placed in the file without his knowledge, and
that accordingly no supplemental answer had
ever been filed in this case.

On Saturday, October 23, 1926, an application
was made by our attorney for leave to file a
supplemental answer setting up most of the
matters relied on in this bill of complaint as
indicative of fraud, and this application was
denied at the suggestion of the attorney for the
Southern Surety Company because of the delay
in presenting the matter to the Court. Our at-
torney failed to state to the Court on this appli-
cation the fact that in June last I had placed
him in possession of the facts, and that through
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the blunder in his office, no motion was made
until October 23rd.

The delay has occurred in the presentation of
this bill to the Court by reason of the fact that
Harlan Short, a most important witness, left
our employ sometime ago, and it has been diffi-
cult to learn his whereabouts. It turned out
that he was in Florida, and it was necessary to
have someone go there to procure his affidavit.

BERTRAND H. BRATNEY.

Sworn to and subsecribed before me, a
Notary Public in and for the County
of Kssex in the State of New Jer-
sey, this 5th of November, 1926.

(seAL) Leam M. BaILgy,
Notary Public of New Jersey.
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NEW JERSEY SUPREME COURT.

KEssex County.

SoUTHERN SUrReTY CoMPANY, a
corporation,
Plamtrff, Action
VS, at Law.

New Joesny Frogirry & Pracs JM'L@N(lecl
Grass Insurance Cowmpaxy, | feply.
a corporation,

Defendant.

Plaintiff, Southern Surety Company, replying
to the answer of defendant, New Jersey Fidelity
& Plate Glass Insurance Company, says:

1. As to the third separate and affirmative
defense plaintiff denies that it has failed to com-
ply with the covenant and agreement made by
it to and with the defendant in paragraph 3 of
sald reinsurance contract, hut on the contrary
alleges that the amount of liability retained by
plaintiff at its own risk on principal, to wit, on
said Carnegie Trust Company of Carnegie, Penn-
sylvania, was at no time while said reinsurance
agreement remained in force less than $150,000,
the amount of said liability so retained by plain-
tiff being as follows:

(a) The amount of liability retained by
plaintiff at its own risk under the bond (a copy
of which is attached to the complaint) while
sald reinsurance agreement remained in force
was at no time less than $100,000, which amount
of liability under said bond was not reinsured.

(a) Prior to the execution of the bond and
reinsurance contract (copies of which are at-
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tached to the complaint) plaintiff executed as
Surety for said Carnegie Trust Company of
Carnegie, Penns'ylvania, as Principal, a certain
depository bond (of like character to the deposi-
tory bond a copy of which is attached to the
complaint), in favor of Allegheny County Home
of Pittsburg, Pennsylvania, in the sum of $125,-
000 guarantying the repayment to the said Alle-
gheny County Home of any deposits made by
sald Home with the said Carnegie Trust Com-
pany. Plaintiff reinsured said $125,000 bond
to the extent of $40,000 and no more. Said
$125,000 bond was and at all times remained in
full force and effect from a date prior to the
execution of said bond and the reinsurance con-
tract (copies whereof are annexed to the com-
plaint) until January 9, 1925, on which date a
new bond of like character was executed by
Plaintiff as Surety for said Carnegie Trust
Company as Principal in favor of said Allegheny
County Home of Pittsburg, Pennsylvania, in the
sum of $75,000, which said new $75,000 bond was
executed in lieu of and was substituted for the
atoresaid $125,000 bond, and thereupon said
$125,000 bond was cancelled. At all times while
sald reinsurance agreement (a copy whereof
is attached to the complaint) remained in force
from and after January 9, 1925, said new
$75,000 bond was and remained in full force and
effect, and no part thereof was reinsured.

2. As to the fourth separate and affirmative

defense Plaintiff denies that it has failed to
comply with the provisions of said reinsurance
contract respecting mnotice and proof of loss
under said contract and the presentation of
essential documents, and denies that it has not
given the Defendant notice of loss and proof of
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loss, and denies that it has not exhibited essen-
tial documents supporting a claim of loss and
payment of loss by Plaintiff, and denies that
it has not in all respects complied with the re-
quirements, provisions and conditions of said
contract.

LUM, TAMBLYN & COLYER,
Attorneys for Planntil'f'.

IN CHANCERY OF NEW JERSEY.

Between

ComMERCIAL CAsuaLTYy INSUR-
ANCE (CompaNy and NEew
JERSEY F'IDELITY AND PLATE
Grass INsuraNcE CoMPANY, On Bill, &ec.
Y Ao ,. o
Complaimants, AfTdabar
and

SouTHERN SURETY COMPANY
oF Des Moines, Towa,
Defendant.

StaTE oF NEW YORK, |
88
County oF NEW YoRrk. |

Daxtern J. Tomprins, of full age, being duly
sworn according to law, on his oath deposes and
says:

1. I am President of the United States Guar-
antee Company, a corporation organized and
existing under the laws of the State of New York,
having its office in the City, County and State
of New York.
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2. On June 6, 1922, T wrote the following
letter to Mr. C. S. Cobb, President of the
Southern Surety Company, Des Moines, Iowa, in
connection with reinsurance on the Carnegie
Trust Company, Carnegie, Pennsylvania, on
which Trust Company we, that is to say, United
States Guarantee Company, were reinsuring the
Southern Company to the extent of $25,000 on the
Southern Company’s depository bond. The
original of this letter is not now in my possession,
being in evidence in a certain litigation in Des
Moines, Towa, between the Southern Surety Com-
pany and its various reinsurers. An exact copy
of this letter is as follows:

‘“‘June 6, 1922.

Mr. C. S. Cobb, President,
Southern Sure (,tv Co.,

Des Moines, Towa.

Dear Sir:

This Company is reinsuring your Company
under its number 10366.) for $ 5,000 on your
Company’s Depository Bond to the County
of Allegheny, Pa. for $1,400,000 on behalf
of the Calnegle Trust Company of Carnegie,
Pa. since August 16, 1920.

From certain newspaper reports within the
last two months, but which came to our
knowledge only some ten days ago, it ap-
pears that for two or three years plst 1t has
been the practice for the Allegheny County
Treasurer to draw certain checks to the
order of State Treasurer who would endorse
same with a rubber stamp and pass them
over to Mr. Bell, President of the Carnegie
Trust ‘Company, which he could at once de-
posit in his institution; Mr. Bell thereupon
signing and deliveri ing to the State Treasurer
a check for like amount drawn on the Car-
negie Trust Company, but which would be
\\'1‘(11]101(1 by the State Treasurer from de-
posit to credit of the State until several
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months or a year or more later. Thus in
effect the Carnegie Trust Company were
having the use of State funds which were
\Vlthheld from deposit to credit of the State
for considerable periods. There appear to
have been a good many irregularities of this
kind as devoloped through a recent investi-
gation of Main & Co. Public Accountants,
who are said to have made a lengthy and
detailed report of these occurrences, which
report has recently been filed with the
Auditor General of the State at Harrisburg,
Pa.

We are informed that the ‘North Ameri-
can’ newspaper of Philadelphia has from
time to time, commencing with April 26,
1922 published quite a complete record of the
alleged facts, with editorial comments from
time to time.

We do not know 'sufficiently of the facts
to have any present opinion as to whether
these occurrences affect the financial stand-
ing of the Carnegie Trust Company, or not;
but, at any rate, these occurrences were
hlghlv irregular, and while Mr. Bell Presi-
dent of the Carnegle Trust Company is said
to be a man of considerable wealth, yet his
connections heretofore have been largely
political, and it all induces in us a feeling of
strong distrust of the management of the
(Carnegie Trust Company.

For these reasons we wish to obtain as
prompt termination as possible of our rein-
surance to your Company. And if you will
view the matter anything like as we do, you
will probably desire to terminate your de-
pository bond on behalf of the Carnegie
Trust Company.

I think your Company is licensed in Penn-
sylvania and has an agent in Philadelphia.
If such agent will consult the files of the
‘North American’ newspaper for two or
three months past, he will be able to send you
copies of such paper affording material in-
formation if he has not already done so.
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Will you please prompt]\' send to me a
complete copy of your Company’s depository
bond to the County of Alleghany on behalf
of the Carnegie Trust (()mpany. This so
that we may consider with you the most
practicable and prompt course for obtaining
release from further liability thereunder.

Yours very truly,
(Signed) D. J. Tompkins,
President.”’

As a result and reply to this letter, T received
the following letter from Mr. C. S. Cobb, the
President of the Southern Surety Company,
under date of June 9, 1922, the original of which
Is not now in my possession, but is also in evi-
dence in the aforementioned litigation in Des
Moines, Towa. An exact copy of this letter is
as follows:

‘“‘June 9th, 1922,
Mr. D. Thompkins, President
United States Guaranty
Company
Dear Sir:

I beg to acknowledge receipt of yours of
June 6th as President of the Gualantv Com-
pany of North America and also as President
of the United States Guaranty Company,
with regard to your depository bond
#103(’60 (‘arneglo Trust Company and bond
#612364 Carnegie Trust Company.

As requested, T hand you herewith a copy
of the form of bond used. I have referred
this matter to our attorneys to investigate
and report as to the steps necessary to get
released. In the meantime, if you have any
suggestions on that sub](*(‘f to make, T shall
be glad to receive them.

Yours respectfully,
(Signed) C. S. Cobb,

C.S. C. GB Ene. President.”’
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As a result of these letters, and as a result of IN THE COURT OF CHANCERY OF
the information which came to my knowledge NEW JERSEY.
through various newspaper articles which were
referred to in my letter of June 6th, the United
States Guarantee Company was relieved of its
reinsurance on the then current depository bond CoMmmERCIAL CASUALTY INSUR-
of Carnegie Trust Company as principal and ANCE CompaNy and NEw
Southern Surety Company as surety; and when JERSEY FIDELITY AND PrATE
a new and subsequent depository bond on behalf Grass Insurance Company, | On Bill, de.
of the Carnegie Trust Company was required, Complaimants, Afidavit
and that company requested our reinsurance for ; "
a part of such new bond, I declined to entertain :
such request and my company did not take any SOUTHERN SURETY COMPANY
of such reinsurance. oF DEes Moixges, Towa,

DANIEL J. TOMPKINS. Defendant.

Between

and

day of November, before me, a CouNtYy oF ALLEGHENY.
Notary Public in and for the
County and State aforesaid, as
witness my hand and official seal.

. . \|
SlleCI'lbed and sworn to this 5Hth | ( OMMONWEALTH OF P.ENNSYLVAN.[A, }
S8

| Personally appeared before me, a Notary
Public in and for the said County and S‘rat(;,
W. Cryor Grusss, the affiant, who, being duly

(seaL) Harry GoRDON, | Sworn according to law, deposes and says:
Notary Public Kings County No. 166. | That he is a member of the Bar of Allegheny
N: ¥ Co: C'lks. N(): 464, Reg. No. 8360. County, Pennsylvania, and has been engag:ed in
Commission expires March 30, 1928. the general practice of law at Pittsburgh, Penn-

sylvania, for more than twenty (20) years.
H'l’hat he is now, and has been, for more than
ﬁfteen (15) years, counsel in Allegheny County,
Ponnsylvania, for the Ocean Accident & Guaran-
tee Corporation, Ltd., of London, England, and
that he has been counsel for the Columbia
Casualty Company in said County for more than

five (5) years. :

: That on May 8, 1925, he was called to the Wil-
liam Penn Hotel, in the City of Pittsburgh, by a
'epresentative of the two companies aforesaid;
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that he arrived at the said hotel at about 4:3

P. M.; that he was advised, upon entering a con-
ference room in the said hotel, that there were
present representatives of a majority of the re-
insuring companies of the Southern Surety Com-
pany on the $1,100,000.00 bond, dated, February
29, 1924, executed by the Southern Surety Com-
pany and the Carnegie Trust Company to the
County of Allegheny; that the total amount of
reinsurance on said bond was $1,000,000.00.

Your affiant was further advised that he, W.
Clyde Grubbs, had been selected as counsel by the
representatives of the reinsuring companies
present to ascertain the facts and secure such
information as was necessary to enable him to
give an opinion as to whether or not the reinsur-
ing companies of the Southern Surety Company
were liable on the said bond. After being ad-
vised of this fact one Paul Brown, representing
himself to be an officer of the Southern Surety
Company, requested the affiant to advise the
Southern Surety Company whether or not, in his
opinion, the Southern Surety Company was liable
on the said bond to the said County of Allegheny.
Affiant immediately advised the said Brown that
if it should develop that the interests of the rein-
surers were antagonistic to the interests of the
Southern Surety Company that the affiant would
not represent the Southern Surety Company.
Whereupon said Brown assured the affiant that
there would be no conflict of interests and that
the interests of the reinsurers and the Southern
were 1dentical.

Affiant advised the representatives of the rein-
suring companies and the said Brown that it
would be necessary to employ associate counsel.
Affiant suggested the firm of Watson & Freeman
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in the City of Pittsburgh and the representatives
of the reinsuring companies acquiesced in the
suggestion.

On May 9, 1925, affiant had a long conference
with Mr. Freeman of the firm of Watson & Free-
man and several of the members of his firm with
regard to what inquiry should be made and what
action taken. Whereupon it was decided by
vour affiant and Mr. Freeman that it would be
necessary to have a complete audit of the Car-
negie Trust Company made by Main & Company,
Public Accountants of the City of Pittsburgh,
covering a period at least from January 1st,
1924, to the date of the closing of the Carnegie
Trust Company.

Affiant further avers that on May 14, 1925, Mr.
Cohen of the firm of Parrish, Cohen, Guthrie &
Watters, of Des Moines, Towa, attorneys for the
Southern Surety Company, came to the office of
your affiant, along with one Morris G. Levy, at-
torney for the Southern Surety Company at
Pittsburgh, and one W. J. Zwinggi, the Branch
Manager of the Southern Surety Company at
Pittsburgh, and requested your affiant, as a repre-
sentative of the reinsuring companies, to attend
with them a conference with the County author-
ities in the Controller’s Office at Pittsburgh,
Pennsylvania.

Your affiant attended that conference and in
behalf of all the reinsuring companies demanded
that a complete audit be made, by Main & Com-
pany, of the Carnegie Trust Company from at
least January 1st, 1924, to the date of the closing
of the Carnegie Trust Company. The said repre-
sentatives of the Southern Surety Company, Mr.
Joseph G. Armstrong, one of the Commissioners
of Allegheny County, Mr. S. D. Foster, the




o0

Affidavit of W. Clyde Grubbs.

County Treasurer and Mr. W. Heber Dithrich,
Counsel for Allegheny County, all of whom were
present at the conference, refused to acquiesce
in the demand for a complete audit of the Car-
negie Trust Company. They proposed that only
a partial audit should be made by Main & Com-
pany; that the audit should be limited in its
scope to the books of the County Treasurer in
his office and the records of the Carnegie Trust
Company of the account of the Treasurer of
Allegheny County.

That on the same day and before any audit
had been made, shortly after the conference in
the Controller’s Office, the said Zwinggi, Levy
and Cohen came to the office of your affiant and
requested your affiant to admit liability in the
sum of $1,000,000.00 in behalf of the reinsuring
companies on the said bond. The said Zwinggi,

Levy and Cohen used many kind words and much
affected kindness and other inducements by which
to persuade your affiant to make such an admis-
sion. Your affiant advised the said gentlemen
that he would not admit any liability on behalf of
the reinsuring companies until a complete audit
of the Carnegie Trust Company was made by
Main & Company ; that it would be necessary for
your affiant to have a conference with the rein-
suring companies in New York. Your affiant
further advised the said Zwinggi, Levy and
Cohen that the rights of the reinsuring com-
panies were antagonistic and hostile to the
Southern Surety Company.

That your affiant left the said gentlemen in his
office, along with the representatives of omne or
two of the other reinsuring companies, and went
to the office of Watson & Freeman and arranged
for a meeting of the reinsuring companies to take
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place in the City of New York. When affiant re-
turned to his office later, Messrs. Cohen and
Levy had left, and Mr. Zwinggi only remained.
Affiant advised Mr. Zwinggi that he would no
longer represent the Southern Surety Company
or take any action in its behalf. Affiant ad-
vised Mr. Zwinggi of the proposed meeting in
New York the following day and requested that
he get in touch with the said Cohen and ask the
sald Cohen to accompany your affiant to New
York. Later on the same evening, to wit May
14, 1925, Mr. Zwinggi notified your affiant that
Mr. Cohen would not attend the meeting of the
reinsurers in New York and advised your affiant
that Mr. Cohen had instructed Zwinggi to say to
vour affiant that affiant should take no action
in the premises affecting the rights of the
Southern Surety Company except in the presence
of Mr. Levy.

Your affiant proceeded to New York along
with a member of the firm of Watson & Freeman
and on May 15, 1925, attended a conference of
the reinsuring companies in the offices of the
Ocean Accident & Guarantee Corporation, Ltd.,
at which meeting there were present representa-
tives of practically all the reinsuring companies,
including representatives of the Commercial
Casualty Insurance Company of New Jersey
and the New Jersey Fidelity & Plate Glass In-
surance Company. Whereupon it was unani-
mously decided by the representatives of all of
the reinsurers present that before any admis-
sion or denial of liability on the part of the rein-
surers be made a complete audit of the Carnegie
Trust Company be made, by Main & Company,
from at least January 1st, 1924, to the date of the
closing of the said Carnegie Trust Company.
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After this decision was arrived at Mr. Roth, con-
nected with the Bonding Department of the said
Ocean Accident & Guarantee Corporation, Ltd.,
called Mr. Huckleberry, First Vice-President of
the Southern Surety Company, on the telephone
and advised Mr. Huckleberry of the demands
made by the reinsuring companies. Your affiant
also talked to Mr. Huckleberry and told him that
a complete audit of the Carnegie Trust Company
should be made by Main & Company. This tele-
phone conversation your affiant confirmed by wire
from New York as follows:

““May 15, 1925.
Mr. J. H. Huckleberry,
First Vice-President,
Southern Surety Company,
Des Moines, Iowa.

I APPROVE OF SUGGESTIONS MADE
BY REINSURING COMPANIES TO
HAVE MAIN AND COMPANY MAKE
AUDIT CARNEGIE TRUST COMPANY
BEFORE LIABILITY IS ADMITTED OR
DENIED.

W. Clyde Grubbs.’’

On the night of May 15, 1925, your affiant re-
turned to Pittsburgh and on May 16, 1925, your
affiant, received, in Pittsburgh, the following
telegram from Mr. Cohen sent from Des Moines,
[owa:

““May 16, 1925.
W. Clyde Grubbs,
Berger Bldg.
Pittsburgh, Penn.

I HAVE  YOUR' & TELEGRAM - AD-
DRESSED HUCKLEBERRY PLEASE
ARRANGE MAINE AND COMPANY PRO-
CEED WITH AUDIT AS ARRANGED
WITH COUNTY OFFICIALS KEEP ME
ADVISED

M. H. Cohen”’
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On May 16, 1925, your affiant went to the
office, in Pittsburgh, of Mr. Levy, counsel for
the Southern Surety Company, and notified him,
verbally, of the decision made by the reinsuring
companies in New York and informed him that
if the Southern Surety Company admitted Ii-
ability to Allegheny County on the said $1,100,-
000.00 bond that it would do so at its own peril.
The said Levy informed your affiant that he
would proceed to Des Moines.

Affiant thereupon on May 18, 1925, sent a tele-
gram from Pittsburgh to the Southern Surety
Company at Des Moines, lowa, as follows:

““May 18, 1925.
Southern Surety Company,
Des Moines, Iowa.
COHEN TELEGRAM RECEIVED. DO
YOU AGREE TO AUDIT OF CARNEGIE
TRUST COMPANY? ANSWER

W. Clyde Grubbs”’

In reply to this telegram your affiant received
a telegram from the Southern Surety Company
at Des Moines, Iowa, as follows:

“W. Clyde Grubbs, May 18, 1925.
Berger Bldg.
Pittsburgh, Penn.
YOUR TELEGRAM. LEVY HERE TO-
DAY. RETURNING HOME IMMEDI-
ATELY. WILL CONFER WITH YOU
IMMEDIATELY HIS ARRIVAL STOP
CERTAINLY WE ARE WILLING FOR
AP

SOUTHERN SURETY COMPANY’’

Shortly thereafter the said Levy returned to
Pittsburgh and advised your affiant that the
Southern Surety Company was not in favor of
demanding a complete audit of the Carnegie
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Trust Company as requested by the reinsuring
companies.

That on May 15, 1925, Main and Company
began to make an audit of the records of the
Carnegie Trust Company. This audit was limited
in its scope to the account of Allegheny County.
The work was hindered by the former officers
of the Carnegie Trust Company and full informa-
tion with regard thereto was denied by them.
This limited audit was finished about May 22,
1925, and a copy thereof, along with the follow-
ing letter, was, on May 25, 1925, delivered to
Mr. Levy in Pittsburgh,

‘““Morris G. Levy, Esq., May 25, 1925.
Attorney for Southern Surety Co.,
518 Fourth Avenue,

Pittsburgh, Penna.

Dear Sir:

We herewith enclose you copy of the
report of Main & Company on the account
of the County of Allegheny in the Carnegie
Trust Company.

In order to give any intelligent opinion on
the situation, it will be necessary to have a
complete audit of the Trust Company cover-
ing the period, at least from January 1st,
1924, to the date of the bank’s closing.

It has been arranged for Main and Com-
pany to proceed with such audit as soon as
the consent of the banking commissioner can
be obtained. We expect this consent can

. be obtained immediately. In the meantime,
in our judgment, you should not admit any
liability on your bond.

We shall be glad to co-operate with you in
every way in arranging with the County to
continue the status quo until the audit of
the Trust Company is completed.

Very truly yours,
JME:EHR W. Clyde Grubbs
Ene. Report Watson & Freeman”’
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Your affiant industriously endeavored to pro-
cure the consent of the Banking Department of
Pennsylvania to make an audit of Carnegie
Trust Company. The Southern Surety Com-
pany, to the knowledge of your affiant, never
cooperated, in any effort, to procure a complete
audit of the Carnegie Trust Company. Your
affiant obtained the consent of the Banking De-
partment of Pennsylvania to make the said audit,
in behalf of the reinsuring companies, the latter
part of October, 1925, which audit was prac-
tically completed in the early part of January,
1926.

W. CLYDE GRUBBS.

Sworn to and subseribed before me
a Notary Public in and for the
County of Allegheny in the Com-
monwealth of Pennsylvania, this
4th day of November, 1926.

(seaL) Haven V. Worr,
Notary Public.
My commission expires Feb. 19, 1929.
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IN THE COURT OF CHANCERY OF NEW
JERSEY.

Between

ComMERCIAL (CAsvALTy INSUR-
ANCE CompraNy and NEw
JERSEY F'IDELITY AND PrATE
(GrAss INSURANCE COMPANY, On Bill, dc.
2y ,. J
Complanants, Afidavit.
and

SouTHERN SURETY (COoMPANY
oF DeEs Moixes, Towa,
Defendant.

CoMMONWEALTH OF PENNSYLVANIA, }88

CouNTY OF ALLEGHENY.

Personally appeared before me, a Notary Pub-
lic in and for said County and State, M. C. Con-
ick, who being duly sworn according to law, de-
poses and says:

I am connected with Main and Company, certi-
fied public accounts, Pittsburgh, Pennsylvania. I
myself, am a certified public accountant. At the
request of W. Clyde Grubbs, Ksquire, I, about
October or November, 1925, commenced to make
an audit, as complete as possible, of the affairs
of the Carnegie Trust Company, which is located
eight or nine miles from the business center of
Pittsburgh. At this time the bank had been
closed and was being liquidated by its receiver
appointed by the Secretary of Banking. I spent
about two and one-half months, along with my
assistants, in making this examination. I made a
report in two sections, dated January 5, 1926,
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which I handed to Mr. Grubbs, attorney for the
Reinsuring Companies.

I shall briefly describe certain facts which I
discovered as a result of my examination of the
records of the Carnegie Trust Company, as fol-
lows :

The Carnegie Trust Company was closed and
the receiver took over its affairs as of April 25,
1925. The Carnegie Trust Company maintained
a depositary account for its funds at the Colonial
Trust Company, Pittsburgh, from at least 1916
continuously until April 25, 1925. It used a
draft book, and when withdrawals were made
from its account at the Colonial Trust Company,
a draft would be issued by the bank and recorded
as a withdrawal by the Carnegie Trust Com-
pany. Considerable sums of money were de-
posited in the Colonial Trust Company for the
account. of the Carnegie Trust Company, most
of which came from the officials of the County
of Allegheny, who in their official capacity car-
ried accounts at the Carnegie Trust Company.
These officials, for convenince, made their de-
posit at the Colonial Trust Company, and the
Colonial Trust Company in turn advised the
Carnegie Trust Company, by memorandum, that
such deposit was made.

Mr. J. A. Bell was president of the Colonial
Trust Company for some years prior to and up
until sometime in October, 1924. He was also
president of Carnegie Trust Company until it
was closed. Mr. Bell continued a practice, from
1916 up until the middle of 1923, of drawing
checks, signed by himself as president of the
Carnegie Trust Company against the account of
the Carnegie Trust Company at the Colenial
Trust Company. These checks drawn upon said
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Colonial Trust Company were not numbered, nor
were they the regular form otherwise used by
the Carnegie Trust Company for withdrawing
funds from its account at the Colonial Trust
Company. During the aforesaid period of about
nine years, such checks amounting to about
Sixteen Million dollars were drawn. They were
signed Carnegie Trust Company, by John A. Bell,
president; bore no counter-signature, nor were
they, immediately upon being drawn, entered as
withdrawals upon the books of the Carnegie
Trust Company. As a matter of fact, other
officers at Carnegie where the Trust Company
was located, did not know of such withdrawals
until they were so informed by Mr. Bell, or when
the withdrawal appeared upon the monthly state-
ments of the Colonial Trust Company sent to
the Carnegie Trust Company. For example, on
August 10, 1922, John A. Bell, as president drew
a check on the depositary account of the Carnegie
Trust Company at the Colonial Trust Company
in the amount of $500,000 not numbered, payable
to Colonial Trust Company. The books of the
Colonial Trust Company show this check charged
to the account of the Carnegie Trust Company
on August 10, 1922. It was recorded on the
Carnegie Trust Company books September 18,
1922. Of the said $16,000,000 of John A. Bell,
president checks, about $5,000,000 were never en-
tered as withdrawals on the books of the Car-
negie Trust Company, because offsetting deposits
were made of the same amounts to the account of
the Carnegie Trust Company at the Colonial
Trust Company. While the John A. Bell Presi-
dent checks that were entered upon the books
of the Carnegie Trust Company, amounting to
about $11,000,000, represented, in some instances,
legitimate payments for loans made, and for
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other purposes of the bank, there were many
instances when such withdrawals were not in ac-
cordance with sound rules of banking.

For example:

Included in the said $16,000,000 were certain
John A. Bell President checks aggregating $1,-
164,950.37. This sum represented about eighteen
checks issued between June, 1918, and April, 1921,
in varying sums. All of the checks included in
said $1,164,950.37 were originally issued by Mr.
Bell, blank as to date, blank as to amount, num-
ber and payee, and signed ‘‘ Carnegie Trust Com-
pany, by John A. Bell, President.”” These
checks were upon different dates given to the
then State Treasurer of Pennsylvania, Harmon
M. Kephart in exchange for checks of the Treas-
urer of Allegheny County made payable to said
State Treasurer, drawn upon the Carnegie Trust
Company. From time to time the State Treas-
urer’s representative filled in these blank checks
and deposited them to the credit of the Common-
wealth, and they were finally presented to the
Colonial Trust Company for payment out of the
account of the Carnegie Trust Company. Mr.
Kephart’s term as State Treasurer terminated
on May 3rd or 4th, 1921, and the practice of issu-
ing blank checks, so far as I know, did not con-
tinue thereafter. Most of the facts with respect
to the aforesaid blank checks in the sum of
$1,164,950.37 were published in some of the news-
papers in Pennsylvania sometime about May,
1922

While the books of the Carnegie Trust Com-
pany on their face showed a surplus of assets
over debts as of December 31, 1923, nevertheless
this examination disclosed certain facts existing
?t that time which affected this showing as fol-
OWS :




40

60
Affidavit of M. C. Conick.

On December 31, 1923, the Carnegie Trust Com-
pany’s balance sheet showed capital stock and
surplus of $691,078.53. On April 25, 1925, when
its doors were closed by the Banking Commis-
sioner, it showed $726,838.12. An analysis of
the books of the bank as of December 31, 1923,
showed that the deposit account of K. M. Kenna,
the then Delinquent Tax Collector of Allegheny
County, was understated by $125,000, and when
this deposit was restored to its proper amount,
sometime in January of 1924, a note was sub-
stituted as an asset, in the amount of $125,000, of
the Harmon Creek Coal Company which the
(Carnegie Trust Company held until its doors
were closed on April 25, 1925, and was then
appraised at nothing. The said Harmon Creek
Coal Company was a company which Mr. Bell
controlled.

A separate and distinet transaction involving
the Harmon Creek Coal Company was as fol-
lows:

On December 31, 1923, the deposit account of
the Harmon Creek Coal Company carried with
the Carnegie Trust Company showed no balance.
The books of the Harmon Creek Coal Company
showed that it had on deposit on December 31,
1923, $131,564.23. This was the proper balance.
This erroneous entry is one of the reasons for
the previous statement that the books of the
(Carnegie Trust Company as of December 31,
1923, did not disclose its true condition. Like-
wise, the books of the Carnegie Trust Company
showed that the Carnegie Coal Company had on
deposit with it on December 31, 1923, $6,856.48,
whereas the books of the Carnegie Coal Company
(another of Mr. Bell’s enterprises) showed $522,-
108.90, on deposit with the Carnegie Trust Com-
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pany as of the same date. This difference was
adjusted by later entries and transactions, all
subsequent to December 31, 1923.

Further, as of December 31, 1923, the books of
the Carnegie Trust Company showed total as-
sets of about $5,430,000, of which amount $3,-
303,000 odd represented loans and discounts. Of
these loans and discounts, $2,195,163.92 repre-
sented loans to various officials and directors of
the Carnegie Trust Company and companies
with which said officials and directors were affil-
lated at that time. The loans to the same in-

-

terests when the bank closed on April 25, 1925,
amounted to approximately $2,435,000. The total
loans in the bank when it closed its doors on
April 25, 1925, amounted to about $2,908,000,
which the appraisers valued at $692,704.

Among the aforesaid loans was a loan to the

Avella Coal Company of $163,000. The history
of this loan goes back to November 9, 1918. The
maker was the Avella Coal Company, and it bore
the endorsement of John A. Bell. It carried no
collateral, and was appraised at nothing by the
appraisers on April 25, 1925, and since the bank
closed T was informed by J. N. Jarvis, Receiver
for John A. Bell, that the Avella Coal Com-
pany never existed.

On December 31, 1923, there was included
among the assets of the Carnegie Trust Com-
pany a loan to Morton Oil & Gas Company in,
t‘ho amount of $57,000. When the bank closed its
doors on April 25, 1925, the appraisers placed
a value of nothing on said loan. The loan, which
represents five individual notes, with no security
or collateral, goes back of December 31, 1919.

: On December 31, 1923, the bank carried among
1ts loan $50,000 represented by three notes of the
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Tahlequah Gas Company. On April 25, 1925,
when the bank closed its doors, the appraisers
placed a value of nothing upon these notes. One
note, amounting to $12,000 of said total goes back
of December 31, 1912; a $15,000 note to Feb-
ruary 9, 1916, and a $23,000 note to November
8 41916,

Summing up the above, as of December 31,
1923, the Bank’s books, in the light of subse-
quent developments, understated its liabilities by
about $750,000, and carried on its books certain
worthless assets, as indicated by the analysis
above given, in the sum of $270,000, approxi-
mately, while at that time its capital and surplus
was $691,078.53.

My opinion is that these facts and much other
information obtained by me from an audit of
the Carnegie Trust Company demonstrate that
the Carnegie Trust Company was insolvent in
1923 and so remained until the closing of said
Carnegie Trust Company in 1925.

M. C. CONICK.

Sworn to and subscribed before me,
a Notary Public in and for the
County of Allegheny in the Com-
monwealth of Pennsylvania, this
6th day of November, 1926.

.(searL) Frank F. Manxs,
Notary Public.
My commission expires March 2, 1929.
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Exhibit A.

SCHEDULE B.

(Standard Form of Reinsurance Agreement
Adopted by the Surety Association of Amer-
1ca, May 12, 1915.)

SOUTHERN
SECURITY (Cut) COMPANY

[Home Office—Des Moines, Towa,

Re-Insurance Agreement
Amount $50,000.00

5l : a
Reinsurer’s No....... Reinsured’s No.......

: [_N CONSIDERATION of the premium stated
in Section 1 hereof COMMERCIAL CASUALTY
IN.SURANCE COMPANY hereinafter called the
Reinsurer, does hereby reinsure the Southern
Surety Company, Des Moines, Ia. hereinafter
called the Reinsured, under bond numbered. .. .,
?101‘ei11after called the bond, issued by the Re-
msured in the penalty of ONE MILLION ONE
HUNDRED THOUSAND AND NO/100 ($1,-
100,000.00) Dollars, in favor of COUNTY OF
ALLEGHENY, PENNSYLVANTIA (obligee),
and in behalf of CARNKGIE TRUST COM-
PANY, of Carnegie, Pennsylvania (principal),
against loss thereunder and against costs and
expenses, as hereinafter defined. A copy of the
bond is or is to be attached hereto, and 1s hereby
made a part of this agreement. .
: THE FOREGOING AGREEMENT IS SUB-
JECT TO THE FOLLOWING CONDITIONS:

,)]_' The premium payable hereunder by the
VI\elnsr‘ur'_ed to the Reinsurer shall be TWO HUN-
DRED FIFTY AND NO/100 ($250.00) Dollars,
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less thirty per cent, for one year term of the
bond

2. The Reinsurer’s total liability hereunder,
hereinafter called the reinsurance, is limited to
FIFTY THOUSAND AND NO/100 Dollars,
and the Reinsurer’s proportionate share of costs
as defined in condition numbered 5 hereof and
of expenses as described in condition numbered
6 hereof; but the Reinsurer shall in no event be
liable hereunder for a greater proportion of any
loss, costs, and expenses than the proportion
that the amount of reinsurance bears to the
amount of the bond.

3. The amount of liability retained by the
Reinsured at its own risk on Principal while
this agreement remains in force shall in no event
be less than ONE HUNDRED FIFTY THOU-
SAND AND NO/100 dollars ($150,000.00).

4. The Reinsured, upon the receipt at its
home office of a notice of any claim or loss under
the bond, shall give the Reinsurer immediate
written notice thereof at the Reinsurer’s home
office. The term home office wherever used here-
in shall be deemed to mean the home office in the
United States.

5. The Reinsured shall take charge of all
matters arising under the bond. It shall decide
whether or not it is liable thereunder, and shall
determine the amount of its liability in case it
decides that it is liable. It shall settle or com-
promise any claims, and defend, settle, or com-
promise any suits, and take such other action,
not involving the extension of credit or the ad-
vancing of money, in connection with any claim
matter arising under the bond as 1t may deem
advisable. Any such decision, determination,
settlement, defense, compromise, or other action
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of the Reinsured in connection with any claim
matter arising under the bond shall be final
and conclusive and unconditionally binding upon
the Reinsurer; provided that no payment or
other method of settlement by the Reinsurer
shall preclude the Reinsurer from showing that
the alleged liability or any part thereof for loss
under the bond exists or existed under any other
bond or bonds given at any time by the Rein-
sured.

The Reinsurer’s proportionate share of a loss
under the bond, and if costs as hereinafter de-
fined, shall be paid to the Reinsured upon proof
of such loss and costs, and proof of the payment
thereof by the Reinsured, and upon delivery to
the Reinsurer of copies of all essential docu-
ments concerned with such loss and costs and
the payment thereof. The Reinsured may, how-
ever, give the Reinsurer at least ten days’ writ-
ten notice of its intention to pay the loss on a
certain date, and may require the Reinsurer to
pay its proportionate share of such loss before
such date; but in that case the Reinsurer, if it
desires to do so, may pay its share of the loss
by means of a check drawn in favor of the
obligee under the bond.

I . . . .

The Reinsurer may inspect the original docu-
ments relating to claims and losses under the
bond in the possession of the Reinsured.

The term costs shall mean all expenditures
made in investigating and settling any claim
under the bond; all expenditures made in inves-
tigating, settling, or defending, or attempting
to defend, any suit, or proceeding based upon
the bond: all expenditures made in procuring
or attempting to procure restitution or recovery
on account of any loss, costs, or expenses; all
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expenditures made in prosecuting or attempting
to prosecute any person causing a loss under
the bond; but the term costs shall not be held
to include the compensation of any person em-
ployed by the Reinsured on salary.

6. If the Reinsured shall receive information
about the subject of the bond prompting a spe-
cial investigation, the Reinsurer shall pay the
Reinsured a proportionate share of any expenses
incurred by the Reinsured in making such in-
vestigation and taking any action that it may
deem advisable to prevent or diminish a loss
under the bond.

In the case of fiduciary and public-official
bonds the Reinsurer shall pay the Reinsured a
proportionate share of any expenses incurred by

the Reinsured in auditing the accounts of the
principal under the bond.

7. In case any change or alteration in the
bond, or in any instrument, contract, or agree-
ment concerned with the bond, shall be proposed,
the Reinsured shall not make such change or
permit such alteration without securing, from
the Reinsurer’s home office, the consent thereto
of the Reinsurer in writing. If such consent be
given, and the change or alteration be made, the
Reinsured shall give notice thereof in writing
to the Reinsurer, at the Reinsurer’s home office.

This action, however, shall be deemed not to
apply to any immaterial change or alteration
made or permitted by an agent of the Rein-
sured’s without knowledge of such change or
alteration on the part of any officer or executive
located at the home office of the Reinsured.

8. If the bond provides in terms for cancella-
tion at any time by the Reinsured, then and not

~
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otherwise this agreement may be canceled by
the Reinsurer at any time by a written notice
stating when the cancellation takes effect, served
on the Reinsured, or sent by registered mail to
the Reinsured at its home office, at least forty
days prior to the date when the cancellation takes
effect. ‘In case of such cancellation the Rein-
surer shall be entitled only to the earned pre-
mium pro rata.

9. If the bond does not provide in terms for
ancellation at any time by the Reinsured, but
if in the opinion of the Reinsurer the Reinsured
through legal proceedings or otherwise can pro-
cure a valid release from liability under the
bond, the Reinsurer may require the Reinsured
to take the necessary steps to procure such re-
lease, by notifying the Reinsured of its desire
to terminate its liability and by giving the Re-
imsured detailed and complete information as to
the course that it should take to procure the said
release; and if the Reinsured shall fail to in-
stitute the necessary proceedings <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>