Hough & Gillespy, printers, Trenton, N. J.

Cout of Errors and Appeals.

In Chancery of New dJersey.
Between

the CAMDEN AND AMBOY ~
RAILROAD AND trans-
portation COMPANY,

Complainants, r On bill.

and.

CHARLES STEWART,
Defendant,j

Bill of Complaint.
[Filed February 26, 1868.J

Ok Hrodbe Aoraham 0. Zoriskie, Ghancellor of the Siate

of New Jersey.
[otor Th* G*mp*ainill& showeth unto jour Honor, jour
haQ , amden and Amboj Railroad and Transporta-
podic a body corPorate of this state, created bj

fouth elabt » e§ ~ ature °f this state, passed Februarj
dher thineredhm<?red atld thirty- that by said act>among

Katie of™, 1 -8aid comPany was by that name made 10
ing and exer” a8In® and holding real estate, and of enjoy-
[resSBary to Aan r’ghts, powers, and privileges

«whumnieati,® eipect an exPediti°ns and complete line of
' Cal°D from Philadelphia to New York, and were
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thereby invested with all the rights and powers necessary to
survey, lay out, and construct a railroad or roads, with dl
necessary appendages, from the Delaware river to apontm
Raritan bay, with as many sets of tracks as the said conpany
might deem necessary; provided, that the said road oris
branches should not exceed one hundred feet in widthm
the Burfyee; and it was thereby enacted, that it should ke
lawful for the said company to construct a lateral road, fram
the main line of said road, from the nearest practicable part

10 of said main road, to Bordentown, and that the said lated
road might be of the same width, and with as many trads
as the main road, as by said act will appear.

And your orator further shows, that your orator, haarg
determined that the routes of such road should be overthe
land of Charles Stewart, situated (now in Bordentown
borough, then) in the township ot Mansfield, in the county
of Burlington, and having thereafter, by a survey and loa
tion of said routes, filed in the office of the Secretary of Sate
of this state, on the twenty-fourth day of December, ntre

20 year eighteen hundred and thirty, located the said rates
over the said land of said Charles Stewart, as in said suvey
is particularly set forth; the said company desiring nue
land than the fifty feet on each side of the line of saidar
vey, M\hich width was in said survey declared to be thewdh
of said routes and locations on the surface of the rad) a
the purpose of erecting thereon a depot, and having rep
tiated with said Stewart for laud for said depot, and thelmn
required for said railroads as hereinafter stated, and heirg
come to an agreement with him therefor, which was re we

SO to writing afterwards, your orator, prior to the signingo
agreement hereinafter mentioned, by the consent of t esa”
Charles Stew?art, proceeded to construct the said
upon so much of the land of said Stewart as was wit 11
one hundred feet in width appropriated to said ra v d)
said location and survey, that is to *ay, within said fifty ee
each side of the line of said survey, so filed in said
of State’s office, and proceeded to appropriate other an *
verbally agreed upon as the site for the depot; t
always the design of your orator to lay a double trac ~*

40 the whole line of your orator’s railroad, as we
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pemises of said Stewart as all the way to Amboy ; that
rdthe; at the time of the location of said road, nor fora
lag period after, was the idea for a moment entertained
thet asingle track of railroad would auswer the purposes of
trecompany, or enable it to transact its business as a trans-
patation company; that in pursuance of the said design,
adbefore the said written agreement hereinafter set forth
wasigned, the following works were done by your orator :
trewhole of the said railroad over the land of said Stewart,
ad dl the way to Amboy, was graded for a double track,
dlthe bridges and culverts along the whole of the said line
df the said road were constructed with a view to a double
trads that a double tra. k, for a distance of five miles, from
Hghtstown to Gravel Hill, was actually laid; that all the
etinates ot the expense of constructing the said road had
been based upon the idea of a double track, and all the em-
bankrents, bridges, and culverts, which had been constructed
awerein process of construction, were constructed or con-
grudirg so as to accommodate a double track; that in

grading the said road on the said part of the said land of 2

|  8ewart>01 which the same was located by said survey,
hour orator, prior to the signing of the agreement herein-
~  fhetitioried, had dug four trenches along and upon the
m o °"sa® Stewart, and perhaps, a part in front on the
i °v¥the purPose of laJing therein broken stone, and to
m  e®a8tone blocks on which to set the rails—that being

method °f constructing the said railroad at first, instead

e modem style of putting ties on the earth directly;
Je each trench was dug to lay a foundation for a rail; that

kewart® e ~ ack 8c,,eek>the northern boundaryof said 3(

L t helTnlftlind\W ’ r ° r tO 8aid 8igninS of said agree-
pon thick of  8et fPrth’ twentd-five feet in width, and
A gsidrkialfa double track was then actually laid; that
tnent herii?* A ®bewart’ UP to the time of signing the agree-
and thirtv 8t °!Y from the year eighteen hundred
whcd and33  lving witbin a few hundred feet of the said
dlof thpb . f V& day or every week or very frequently saw
and ves not  ?peTation8 of 8ai(i company on his said land,
tine fiamtk 8 .&IX . a8 be bas sometimes alleged, all the

6 ~ear eighteen hundred and thirty to the time 40
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of signing the agreement hereinafter set forth; that alage
portion of the land over which the said railroad was located,
lay on the shore of the Delaware river, in which the tice
ebbed and flowed.

And your orator further shows, that having proceeded ©
far in the work of appropriating the said Stewart’s hind fir
said railroad and said depot, with his consent, and upon tre
verbal agreement that they were to pay therefor two thox
sand two hundred and fifty dollars, the said Stewart, ona
about the — day of September, in the year eghteen
hundred and thirty-two, presented to your orator’s agat,
Edwin A. Stevens, a bill, in the words following:

“ Dr. The Camden and Amboy Railroad and Transporta-
tion Company to Charles Stewart.,

+ “ For nine acres of land as per dead, $2250 @

“ Interest for one year at six per cent.., 135 @

That your orator's agent, Edwin A. Stevens, not beingin
funds at the moment, requested the said Stewart to take his
check for the same, dated ahead, to which said Stewart
assented, and thereupon added to the said bill—

“ Interest for three months, till 1st Dec’r, 1882, $33 5

$2418 B’

That thereupon, Jeremiah Sloan, the counsel of your a=
tor, who was then present, but has since died, wrote udae
the said bill a receipt and agreement, in the words aud g
ures following, to wit,:

“ 1832, Sept. 15, received of E. A. Stevens, his check m
Trenton Bank, dated December 1st, 1832, for the above smt
for which I agree to execute a deed of conveyance for t ®
above tract, in conjunction with Mrs. Stewart; and asga
grant of the right to pass in front of my premises wit sa*
railroad, the said company furnishing me with suitab e ps-
«age-ways to the river, for which said check, when pai >w
be in full.” I

And thereupon, the said Stewart signed the sal
and agreement, and said Stevens delivered to him&l ¢

which was paid at maturity.
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And your orator further shows, that the said Stewart has
rever conveyed to your orator the said nine acres of land,
puasuart to said agreement, nor made any grant of the said
night to pass in front of his premises with said railroad ; but
your orator admits, that the said Charles Stewart has, within
thelast fifteen years, frequently declared he has made such
oconveyance and grant, and stated in his bill brought against
your orator and others, in the Circuit Court of the United
| Sates for the district of New Jersey, and filed sometime in
theyear eighteen hundred and fifty-three, as follows: “And
your orator further showeth unto your Honors, that alter
handing the bill and receipt to Mr. Edwin A. Stevens, which
j tedid after he had signed the said receipt, your orator also
handed him the deed executed by Mrs. Stewart and your
; aetar, conveying to the Camden and Amboy Railroad and
Transportation Company, the nine acres of land above de-
J sanbed, with the right to pass in front o f your orator’s premi-
s on the river Delaware, with a track of riiilroad.

(, “And your orator further shows unto your Honors, that

Edwin A. Stevens and Jeremiah H. Sloan sat down together
oread the said deed thus delivered as aforesaid, and after
[fea!rS Part °f it) Mr. Edwin A. Stevens rose, and was
ocomng towards your orator, when said Sloau called said
evers back, and said to him, >Don’t you see, you have the
Hed ‘V™ f y0Ur own hands.?” to which said Stevens re-
> .Ye8 1 have t0 suppress the deed.” This conver-
Itw etWen 8a*d Sloan and Stevens was spoken in a way
t0 be heard bj yOUr orator’ but which>from the

sk th® Omtor’ be distinctly heard; and it then
cam  AmUd of “our orator, that the wording of the re-

tdlids®* ° ne WUh a frauduleut intent ., and the conduct of

kai]road « ®tevens, and of the Camden and Amboy
tiod trapt  ~ransP°rtation Co., in making the said addi-
fimily estakr , hi® iand, has served to verify and more
ke heard yu* tbe *mPre88i°n which he entertained when
Evens” * conver8ation between said Sloan and

Ky Railr , UF “our orat°r>the said the Camden and Am-

thetthe 2 n u, TransPortation Company, further shows,
Charles Stewart omitted said statement in an-

1C
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other billT in a subsequent suit against your orator for the
same causes of complaint, as in the suit in which said allegx
tions were made.

And your orator further shows, that the said statement n
said bill in said first suit of the said Stewart against your
orator, in said Circuit Court of the United States for the ds-
trict of New Jersey, is untrue in this, that any deed wes
either delivered to, or accepted by, the said Stevens or Scan
or your orator ; and that said Stewart has since sworn thet
he heard none of the conversation between said Sloan ad
said Stevens, at that time. And your orator further shows,
that if any deed was shown at the time, it is no doubt trug
that as said Stewart has since testified, the said Stevens then
declared, “ it would never do,” and for that reason sid
Stewart signed the agreement to give a deed, and if he ever
left any deed, it was accompanied by the agreement to give
another deed, according to said agreement. But your astar
denies that any deed was left with said Stevens at that ting,
or ever afterwards; that said testimony of said Stewart, oo
tradicting the said allegations in said first bill, is as follows:
“ I never have seen the original bill and receipt which I gae
Mr. Stevens when I delivered the deed to him, since I gawe
them to him, and I never saw anything purporting to bea
copy of the original bill and receipt which I gave, until I re
ceived the letter and copies I have spoken of; when I deliv-
ered to Mr. Stevens the deed, and gave him the hill ad
receipt, he gave me a check on the Trenton Bank, at three
months, which was for the amount of the bill, with interest
added; after he gave me the check, I gave him the deed; it
was all done at the same time; I came up in the boat from
Philadelphia, having the deed executed by me and Ms
Stewart—the first deed executed—with me ; I landed at the
wharf at Bordentown, and met Mr. Stevens there; I to
him T had brought the deed executed by Mrs. Stewart an
myself up with me; he then asked me to come up and dire
with him, and that we could soon settle it; I went to (
Arnold's, where he was staying, about the dinner time, sn
was showu up into the dining room where Mr. Stevens *
and Mr. William McKmght, and Mr. Sloan ; I there hande
him the deed, and he took it to the front window, an *
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| pered to be reading it; dinner coming in, he folded it up,
adhanded it back to me, saying, after dinner we will go

I into my private room, where we will settle it; after dinner,
M McKnight left, and Mr. Stevens, Mr. Sloan, and myself
watinto a room in the hack buildings that appeared to be
M Stevens bed-room ; I there handed Mr. Stevens the bill,
adhe sat down to the table and appeared to be examining
thehill, and Mr. Sloan was leaning on the table, in low con-
vasation with him ; T heard none of the conversation, except
mexclamation of Mr. Stevens, as he spoke loud, saying to
Mr.Sloan, that will never do; then Mr. Stevens arose from
hschair, and came to me and asked me if it made any dif-
farare to me if I wanted two or three months for the money

statirg that they were low in funds then, but would be flush
mthat time; and I told him it would make no difference to
nie-he might take what time he pleased, provided he would
a interest to the bill; he then returned and took his seat
athetable, and soon after that be asked me to come and
gaathe receipt; when I went up, I examined the receipt

10

adread it over attentively, and observed the clause con- 20

ared in it, but considering that I should immediately de-
i™Mhim the deed, and thus comply with that clause, I
H frt receipt; he handed me the check, and I gave him
e eed, considering that clause was complied with by mr
gvinghim the deed; the clause in the receipt which I refer

ailL V alBC** the8e word8>‘ for which I agree to execute

trnstin®l0nl eyanCe for the above tract’ (wrongly written
tarek* he. above copy, the original receipt being referred
doa "lg It ‘tracV) in conjunction with Mrs. Stewart, and

sad |fFantid t0 Pa88 *n front of my premises with 30

J upon delivering him the deed, I considered

thet dlause as accomplished.” *

Bt7our orator charges, £the matters in said evidence
~ ained, so far as they are inconsistent with your orator’s
Agations herein, are untrue, and” that though the said

accost T/fS t0 the account prefixed thereto, and said

dead couta'618 t0 a ~°r tbe n*ne acres>" refers to no
aining the grant agreed to be made of a right to
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pass in front of said Stewart’s premises with said ralwad
and no such deed, either for the nine acres, or containing
such grant, was ever delivered to your orator, or any of is

agents or officers, and accepted ; “and as evidence thaed,

your orator shows-, that the deed which said Stewart dedares
and insists he delivered to your orator at the time of signng
said receipt, was as follows:
“ This indenture, made this tenth day of May, in the yer
10 of our Lord one thousand eight hundred and thirty-two,
between Charles Stewart, of the city of Washington, inthe
District of Columbia, and Delia, his wife, of the first mat
and The Camden and Amboy Railroad Company, of tte
state of New Jersey, party of the second part, witnesseth—
that the said party of the first part, for and in consideration
of the sum of two thousand two hundred and fifty ddlars
lawful money of the United* States, to him, the sad
Charles Stewatt, in hand well and truly paid, by the paty
of the second part, before the delivery of these presents, the
20 receipt whereof he, the said Charles Stewart, doth heey
acknowledge, hath granted, bargained, sold, aliened, afe
offed, released, and confirmed, and by these presents dith
grant, bargain, sell, alien, eufeoff, release, and confirm, ato
the said Camden and Amboy Railroad Company, the sad
party of the second part, and their assigns, all that parcel ar
lot of ground situated, lying, and being in the county o
Burlington, and township of Mansfield, state of New Jersey,
and butted and bounded as follows: beginning at a sake
driven into the ground and bearing south, sixty-one degrees
30 thirty minutes west, from the southwestern corner of le
mansion-house of said Charles Stewart, on the topofte
hill or bank fronting on the river Delaware, aqd distant fran
said corner of the mansion-house, five chains twenty-nm
links; and from thence running south, sixty-one degree-
west, twelve chains and fifty links; thence north, thirtys
degrees west, five chains and thirty-two links; thence nor *
fifty-three degrees east, six chains and thirty-three lin 84’
one quarter link ; thence north, fifty-nine degrees ten ml"~_
east, five chains and thirty-two links and one quarter VM
40 thence north, sixty-four degrees forty minutes east,
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chairs and eight links; thence south, seventeen degrees
forty minutes east, seven chains and eighty links to the place
of beginning, and containing nine acres, to the low water
markon the river Delaware; together with all the'woods,
ways waters, and water-courses, rights, liberties, privileges,
hereditaments, and appurtenances to the same belonging or
appertaining; and also all the estate, right, title, interest
g possession, property, claim, and demand whatsoever’
bothiu law and equity, of them, the said party of the first
pat, iu and to the said premises, to have and to hold the
sad lot or tract of land hereby granted, and every part aud
I parod thereof, unto the said party of the secoud part, and
their assigus, forever.
And the said Charles Stewart and Delia, his wife, party of
the first part, for themselves, their heirs, executors, and
admmnistrators, do hereby covenant, promise, and grant,
toand with the said railroad company, party of the second
mt and their assigus, at the delivery hereof, the said party
°I 6/ & Part is seized in their ovw« right of an absolute
an indefeasible estate in fee simple, of and in all and
sngular the premises hereby granted with the appurten-
nes, an  also that it shall aud may be lawful for the party
« tie second part, and their assigns, at all times forever
Peaceably and quietly to have, hold, use, occupy,
Ttacd WI¥ Ty ~1C sa' Prem'«e8> and every part and
ordit, WeOf; w" hoot lef<«nit, eviction, interruption,
It! rCe°f *he Part” of the firs‘ Pa*> heirs oi
J °rfrom a“=* otber person or persons claiming by or
A oftham- 4 * Pa«y of the fifst part
Cnten n a Unt°. the partles of the second part, the
[with the n? 4 mb°f Rai,road Company, the right of way,
eniainind | I e °f-lasy;ingatrack °f railroad aloug their
dite bank "  rontln» (11 the river Delaware, at the foot
tlleraiload dJ t0 ' UBed for n° Other PurPose whatever,
theaosshIC npan> keeP*n& *n g°od passable condition all
assigns, of D°W m" U8e' °f the Said Party* or their
ateratv r T P&t t0 and from the river Pelaware;
d'tle first n°fthe Se(Ond Part hath agreed, with the party
addanuudi /[ u 0 guarantee them from all depredation

10

20

30

s 0 their property in consequence of this grant. 40
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And lastly, that they, the said party of the first part, ad
their heirs, all and singular the said tract of land and pem
ises hereby granted, unto the party of the second part, ad
their assigns, against them, the said party of the first pat,
and their heirs, and against all and every other person ar
persons whomsoever lawfully claiming the same, or any pat
thereof, shall and will warrant and defend.

In witness whereof, the said party of the first part hae
hereunto set their hands and seals, this tenth day of May;in
the year one thousand eight hundred and thirty-two.”

And your orator further shows, that the deed which ke
twenty-one years after tendered to your orator, but which
your orator would not accept, was as follows:

“ This indenture, made this tenth day of May, in the year
of our Lord one thousand eight hundred and thirty-two, ke
tween Charles Stewart, of the city of Washington, in the
district of Columbia, and Delia his wife, parties of thefist
part, and the Camden and Amboy Railroad Company,
ties of the second part, witnesseth, that the said partiesd
the first part, for and in consideration of the sum of two thox
sand two hundred and fifty dollars, lawful money of tre
United States, to him, the said Charles Stewart, in hand ve
and truly paid by the parties of the second part, before tte
delivery of these presents, the receipt-whereof he, thesa
('bailes Stewart, doth hereby acknowledge, hath grante,
bargained, sold, aliened, enfeoffed, released, and confirme,
and by these presents doth grant, bargain, sell, alien, eneo,
release, and confirm unto the said Camden and Am J
Railroad Company, the said parties of the second part, s
their assigns, forever, all that parcel or lot of ground, site’\
lying, and being in the county of Burlington, and the to ijr
ship of Mansfield, state of New dJersey, and butt?M
bounded as follows: beginning at a stake driven in”*
ground, bearing south sixty-one degrees thirty minutes
from the southwest corner of the mansion-house o
Charles Stewart, on the top of the hill or bank *°”tiwen
the river Delaware, and distant from said corner o A
sion-bouse, five chains twenty-nine links; and )
running south, sixty-one degrees west, twelve cja* gwe
fifty three links; thence, north, thirty-six degrees w >
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duars and ninety-two links; thence, north, fifty-three de-
gess eadt, six chains thirty-three links and one quarter link;
therog, north, fifty-nine degrees, ten minutes east, five chains
thitytwo links and one quarter link; thence, north, sixty-
for degrees and forty minutes east, three chains and eight
links; thence, south, seventeen degrees and forty minutes
e, seven chains and eighty links, to the place of begin-
nrg and containing nine acres to the low water mark on
tke iver Delaware; together with all the woods, ways,
vatas and watercourses, rights, liberties, privileges, heredi-
taments and appurtenances to the same belonging or apper-
taning, and also, all the estate, right, title, interest, use,
possession, property, claim, and demand whatsoever, both in
laward equity, of them, the said parties of the first part, in
adto the said premises. To have and to hold the said lot
atrat of land hereby granted, and every part and parcel
thared, unto the said parties of the second part, and their
asigny forever.

And the said Charles Stewart, and Delia his wife, parties
df the first part, for themselves, their heirs, executors, and
administratars, doth hereby covenant, promise, and grant to
adwth the said railroad company, parties of the second
pat, and their assigns, at the delivery hereof, the said par-
tissof the first part are seized in their own right of an abso-
Iuteand indefeasible estate in fee simple, of and in all and
grgdar the premises hereby granted, with the appurte-
ranes, and that, also, it shall and may be lawful for the
paties of the second part, and their assigns, at all times for-
e hereafter, peaceably and quietly to have, hold, use, oc-
aB; possess, and enjoy the said premises, and every part
ad parcel thereof, without any let, suit, eviction, interrup-
timor disturbance of the parties of the first part, their heirs
aassigns, or of any other person or persons claiming by,
fiom or under them, or any of them. And the parties of

& part hereby further grant unto the parties of the
asoond part, the Camden and Amboy Railroad Company,
treright of way, with the privilege of laying a track of rail-
wed along their remaining land fronting on the river Dela-
Ware>at the foot of the bank, and to be used for no other
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passable condition, all the accessible ways now in use, of sad
parties, or their assigns, of the first part, to and fromtle
river Delaware. And, finally, that they, the said parties o
the first part, and their heirs, all and singular the said trat
or lot of land hereby granted unto the party of the sscood
part, and their assigns, against them, the parties of thefit
part, and their heirs, and against all and every other pasm
or persons whomsoever, lawfully claiming the same, oray
part thereof, shall and will warrant and defend.

In witness whereof, the parties of the first part have hae
unto set their hands and seals.

Delia Tudor Stewart, [l1.s.]

ChS. Stewart. [> S]

Witness of’signature to Mrs. Stewart:
C. S. Stewart,
S. G. Goodrich, 1

James Ewing,

by G Stewart,” J
Of which deed the following are the acknowledgments:
“ Consulate of the United States of America, Paris, France.
Be it known, that on this thirtieth day of July, a.d. 183
personally appeared Delia Tudor Stewart, wife of Charles
StewBrt, known to me to be one of the persons describe in
and who executed the preceding instrument; and thesai
Delia Tudor Stewart acknowledged, on a private examma
tion by me made apart from her said husband, that she exe-
cuted the said instrument, freely, and without any fear ar
compulsion of him.
In testimony whereof, I have hereto set ny
£1.s.] band and seal of office, at Paris aforesaid, the a/

and year above written.
S. GL Goodrich. ?

Ass’t ansul”

u State of New J ersey, ss— Be it known, that on this
day of September, in the year of our Lord one t (00
eight hundred and fifty-three, before me, James
one of the masters of the Court of Chancery of t es
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New Jersey, personally appeared Charles Stewart, to me
vel known as the grantor in the within deed, who, being
byne informed of the contents thereof, acknowledged that
te signed, sealed, and delivered the same as his voluntary
atand deed, for the uses and purposes therein mentioned.

James Ewing.”

And your orator charges, that if any deed were even ten-
daed at the time of said receipt and agreement, the same
wasregjected, and, if delivered, the same is not in accordance
withthe said agreement, and said Stevens told said Stewart
thetit would never do; that there is no dispute between
yar orator and said Stewart as to what the location and
desaription of said nine acres of land so sold to your orator
is ad the same is properly described as to courses and dis-
taes in the undelivered deed last set out. And your orator
further shows, that it is well entitled to have the said nine
axesof land conveyed to it, and said grant of said right to
pessin front of his premises with said railroad, made to your
aszt, but the said Stewart refuses to make such deed and
gart, but has always insisted upon uniting with said deed

re acres, said limited grant in said two deeds last men-
ae . And as further evidence that said deed was never
ivered, your orator charges, that although the said Stewmrt
since, sometime in the year eighteen hundred and fifty-

e clajmed damages against your orator for exercising a

hs 0 maintaln *8 railroad with more than one track on
nand. and has brought two suits against your orator
New r IfCULt ° OUit °f tllG ~ nit®d States, for the district of

e A damages, he has never claimed anything
said clause said to be contained in the deed nr-otonri«®
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alluding to said supposed deed, to your orator, in which
letter he stated that he had heard it was lost or mislaid, and
also said that, “ from the nature of the receipt, taken for the
payment made by me, I may be expected to furnish another
deed, similarly executed and though in a letter toyour
orator, dated the twelfth day of September, in the year eigh-
teen hundred and fifty-three, the said Stewart stated, ke
begged leave “ to hand to the president of the company, by
the hand of Mr. H. S. Grabbe, the duplicate deed, containng
all the grants made to the company by the original deed, for
the nine acres of land, conveyed to them for the purposes of
a depot, and also the right of way at the foot of the bank
along my whole remaining river front, from Whitehall to
Black's creek, subject to such limits and restrictions asae
contained in the said original deed yet, the said Sewat,
having in his possession the rough draft, from which ke
declares the said supposed original deed to the company wes
made, and which contains the said clause by which the sad
company agreed to guarantee him against depredations ad

20 damages to his property, yet, in the said deed to said com

30 been delivered and accepted by the company, w”c

pany, so sent by the hands of said Crabbe, no such dase
appears.

And your orator further shows, that it has no paper tite
whatever to the said nine acres of land, and that said Sewart
has, in writing by his said letter of the thirteenth dayo
March, in the year eighteen hundred and fifty-three, acknow
edged his obligation to deliver another deed, even if he
previously delivered the one he alleges he did, an >
orator is advised, that it is entitled to such deed, i f j , ,
A
allege is the fact, and is also entitled to such dee ,1 &8
supposed deed had been delivered, both under the
of the original agreement, and of the letter of the
day of March, in the year eighteen hundred and ty
and is entitled to such deed without any restriction *
single track of railroad. And though your oratorw? _ eB
that this court has already declared, in another sui A
your orator and said Stewart, that it may not en” #

A

for your orator to have any deed for the said rig o

40 and your orator may defend itself against an action
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nat, under the survey and location before mentioned, if
I gectnrent will lie for such possession as your orator exercises
I under the same, and this court has also declared in said suit,
thet if such possession is not a subject of such action, that
j mexecution in ejectment wo‘uld not, and ought not, to dis-
! tnb said easement agreed to be conveyed to your orator;
&, jour orator, for the purpose of fully protecting its rights
in this behalf, desires to and does present to this court, at
ths time, its apprehension that the said Stewart will not
regad the law of the land, but, in case he succeeds in re-10
oovering judgment in an action of ejectment, which he has
hougt in the Supreme Court of this state, against your
astay, by summons, tested the first day of December, in the
veareighteen hundred and sixty-three, in which suit Stewart
kes hied his declaration, demanding the lands which said
raliedwas located upon as aforesaid, and in which, said
easenat, mentioned in said agreement, was agreed to be
garted and on and in which your orator’s tracks, drains,
W erpipes are laid, and other lands, will proceed to turn
yororator and its tracks and its drains and water pipes ofiF20

Which the said easement was agreed to be
trad™ are tllG 8ame a8 tbose in which your orator’s
lad a”~ ~ ’and °D“hich R has drains and water pipes
Sevat I r , °!ator insist8>that such proceeding of said
beactuall ° be Ine(luitable>and he ought now, or when
kytheim! Hieaten8 0 °r d°es 80 Proceed>t0 he restrained

Toth J 7 10n of this honorable court from so doing,
e end, therefore, that the said Charles Stewart may,

s C1 T* * «UG AGreCt answer niake to this your ora-
the *' as *° the interrogatories hereto annexed, 30

a4 than!~ t0 Which’ Onl” are required to be under oath ;))
nine acresI £?* ?  decreed to convey to your orator the said
and wife u 83 described in said deed of said Stewart
before WAS ac*nowledged by said Charles Stewart,
the year eiocht WID? °n tbe seventb day of September, in
&t farth at far 611 “undred a” d fifty-three, and in this bill
timof the o-rant? ~ 1t? 0Dt uniting in such deed any restric-
tobegrantpH @ ,tbe easement, hy said agreement agreed

rightf0 ? Dbe decreed * grant to your orator the

P U front of his premises, (within the Hues of 4ft
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40
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said location of the route of said railroad,) with said railroad,
without any such restriction of that right as is contained in
said deed last mentioned; and that such decree and gart
may be expressed in such terms as will effectually carry ot
the intention of the executory agreement, and authorize the
use of the land within the lines of said location, that isto
say, the width of one hundred feet, or within the linesdf
occupation, for as many tracks of railroad as the complain-
ant is, by its act of incorporation, or any other statute, an
tborized to lay down and use, and for drains and water ppes
and all other uses proper for the enjoyment of the ralrad
of the complainant; and that the said Stewart may be e
strained by the injunction of this honorable court, from dis-
possessing your orator, under any writ of possession tohe
issued in said action of ejectment, of the actual use for ay
number of tracks of railroad, or for drains and water pipes
or analagous uses of the land on which the said railroad wes
located, or which is occupied thereby, for. the width of ae
hundred feet; and that your orator may have such further
and other relief as the nature of the case may require.

May it please your Honor, to grant unto your orator, row
or at and after any judgment which may be obtained in said
action of ejectment against your orator, the states nust
gracious writ of injunction, to be issued out of and under
the seal of this honorable court, requiring and commanding
the said Charles Stewart, his counsel, attorneys, and agats,
and the sheriff, or other person to whom any writ of posses
sion in said action of ejectment may be directed, to refizin
from dispossessing your orator of the actual use for anynum
ber of tracks of railroad, or for drains or water pipes, or ay
analagous uses of the land on which the said railroad is
was located, or vrhich is occupied thereby, for the w 1
one hundred feet; and also, the state’s most gracious wa *
subpoena, directed to the said Charles Stewart, comroan i"o
him, that on a certain day, and under a certain pena "
be and appear before your Honor, in this honorab eco”
then and there to answer the premises, and to aie
order and decree as the court may make in the prem

And your orator, as in duty bound, will ever prapp G
JOHN P. STOCKITON,

Sdiatorfor and of aursd wthanp
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Iriamayioies to ke anweared by the cefercbnt, uncer adth re-
fered oin theforegaing bill of aonplaint

Frst. Did you not sign such a receipt as is set forth in
thesaid bill, dated September 15th, 1832 ?

Swd  Did you ever deliver or tender to the complain-
at, ar any one on its behalf, a deed, in accordance with the
terms of said receipt, and the agreement therein contained,
ootaning a grant of the right to pass in front of your
premiss with said railroad, as therein mentioned?

third If you ever tendered to the complainant any deed, 10
did it not limit the complainant to a right to a single track ?

Newdersey, Hudson county, ss.—Robert Gilchrist, being
dlyswom according to law, on his oath deposeth and saith
mitt e acted as counsel for the above named complainant,
masut brought against the said complainant by Charles
Sovat, iu the Circuit Court of the United States for the

it of New Jersey, being one of the suits referred to in
E Scause, as having been brought in that court;

aBEdwin A. Stevens was sworn as a witness in said cause,

eid Circuit Court of the United States, and testified, in 20
ot s presence and hearing, as is set forth in the sche-
e to this affidavit annexed, and marked Y, that the fob
r.'""is a Py °f the bill and receipt, marked in said cause
4btowit.;

hr.. The Camden and Amboy Railroad gnd Transpor-
tation Company,
To Charles Stewart.

1]

h?treIiDaaCI"eS of land, as per deed, $2250.00
rest or one year, at six per cent., 135.00

. $2385.00

inferest for three months, till December 1st, 1832, 33.75

1“18% $2418.75

tmBank of A. Stevens, his check on Tren-

wich1l] ate ”ecemher 1st, 1832, for the above sum, for

tt inni-6t0 ?xecute a deed of conveyance for the above
cjuuction with Mrs. Stewart; and also, a grant of
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the right to pass in front of my premises with said railed
the said company furnishing me with suitable passage vays
to the river, for which said check, when paid, will be in full

“ Charles Stewart.’

And deponent further says, that he has taken the copy o
the said account from the printed copy of the hill of com
plaint of Charles Stewart, in said Circuit Court of the Unted
States, and the receipt from the printed copy of the arswer
in said case, and, as set forth above, they accord with dgo

10 nent’s recollection of the contents thereof; that Edwin A
Stevens aforesaid is now absent out of the state of New Ja-
sey, and has been for several months past, and somewhere
in France; and further deponent saith, that an egectimert
suit has been brought, as is set forth in the annexed hill.

Rob’t Gilch rist .

Sworn and subscribed before me, at Jersey City, ths

twenty-fifth day of February, .. a. 1868.
L. Zabriskie, MC

Deposition of Edwin A. Stevens.
20 Schedule Y

Edwin A. Stevens, being duly sworn on part of defendants,
deposes and says—I reside at Hoboken, and am the presi
dent of the Camden and Amboy Railroad company, av
been connected with that company from its organizatio,
about the year 1830, my first official position n
pany was treasurer and superintendent; I coutinue saP
iutendent till 1850; I am the Edwin A. Stevens name
this suit. s t'nd

[Complainant's counsel objects to the examinaxK” j

30 Edwin A. Stevens as a witness, on the ground that
not be a witness in his own behalf.]

Quest. Where did you reside in the year 1832?.

Ans. My business \vas at Bordentown, and at , &mgt9
my parents being alive, I was on Saturday and Sun ay " j
at Hoboken ; where my residence was I do not no” * |
rooms at the hotel at Bordentown ; I am acquaio
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Commodore Charles Stewart, the complainant, and was ac-
quainted with him in 1832, and prior to that time; the Cam-
dnand Amboy Railroad was located on a part of his farm
rear Bordentown.

Qest Have you ever seen that check, bill, and receipt
befrg, marked Exhibit 1 on part of defendants? [Being
sown paper Exhibit 1 for defendant, with check pinned to
i, and now marked A 1 for defendants.]

ins. I have; the check is signed by me, the receipt was
sged by Commodore Stewart in my presence ; I should 10
jude the signature, Chas. Stewart, on the back of the check,
wesin his handwriting, from the similarity of hands.

Qed. State the circumstances under which the check and
raEpt were given ?

ins. They were given at Bordentown, in the hotel of Mr.
Amdd, where my rooms were.
| Qes In whose handwriting is the body of the receipt ?

1 In that of Jeremiah H. Sloan, who was then counsel
L/ ecompany; I wish to state that I distinctly remember
devart’s signing this receipt, written by Jeremiah H. Sloan; 20
»enhes been dead many years.

t §ast. The receipt contains an agreement to execute a

1Tl : a”~ Q0f ]1?nd’ and for a riSht t0 Pass in froat of
an with said railroad— was such a deed tendered to you
the t,me of giving such receipt?

mony! 5°/ 00 deed was kad at that time, nor paper pur-
ging to be a deed. paper b

Quest How is the nine acres, mentioned in the bill part of
As P *O00ed kj the company ?
aatlH ~ ofit railroad tracks, and part of it by depots 30
T /i dwelling8 and part of it by wharves.
As 'V °r What purp08e was the tract purchased ?
Hr? and a landing>and building sites for the

h Ulldings for the work People-
myfrl, pMGyou ever seen an original deed to the com-
forthe pron Ornmodorf Stewart, or from him and his wdfe,
mwhcht r ~ nd rbght of Way mentioned in the receipt,
Ms. J¢ engbt of wad wa8 limited to a single track ?

ddwite olV T ’ bUt 1 haVe understo°d that Com. Stewart

n8of thpa Ged and tbat’” when fr wa8 presented to the 40
company, he was informed it was not accord-
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ing to the agreement, and it was rejected; I do not krow
that I ever saw such a deed—I may have seen it, and nay
not; I wish to be understood that no such deed was eer
presented to me, but I understood it was presented ad
rejected.

Quest. How many years after the date of the receipt wes
it that Com. Stewart presented the deed you have just
spoken of?

Ans. 1 cannot answer without referring to papers whichI

10 have not before me.

Quest. Was it several years after?

Ans. To the best of my remembrance, it was.

Quest. Did you ever receive or accept, in behalf of tte
company, any deed from* Com. Stewart, or him and his wife,
in which the right of way was limited to a single track?

Ans. No.

Quest. Have you ever'seen any deed in the possession of
the company which was accepted as the deed called for by

that receipt ?
20 Ans. No.
Quest. Would you have accepted a deed limiting the nght
to the laying of a single track ?
Ans. No.
Quest. Did Com. Stewart make any objection to the receipt
when he signed .t ?

Ans. No..
Quest. In the conversations/and negotiations prior tote

giving of the receipt, was it ever suggested by Cora, btewar
that the right of passage with the railroad was to be Limte
SO to a single track ?

Ans. No such suggestion was made.

Quest. Was it or not the intention of the company, w
and before the agreement was made by Com. Stewar,
have more than a one track railroad? [Objected toa
mere matter of intention on the part of the company.”

Ans. It was the intention to have more than a one

road. a* wart?
Quest. Who negotiated this purchase with Com.
Ans. 1 did. traction

40  Quest. Was the railroad then in course of cons
over this land at the time of signing this receipt.
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Ans. Yes.

Qest. {State what on the ground exhibited the intention
of the company at that time to have more than one track
lad over the commodore’s land ?

Ans. There was a bridge built over Black’s creek to form
aportion of the road which was constructed for, and on
which were laid two tracks.

Qest. Were any trenches then dug on the commodore’s
lard and how many, and for what purpose were they dug,
ad what was at that time put in the trenches? * &

Ans. There were four trenches dug and filled with broken
garg, for the purpose of constructing a road on ; two of them
athet time were in use.

Qest What was the object of the broken stone ?

Ans. To make a solid foundation to place stone blocks on
tosustain the rails.

Qesti Do T understand you to say, that at the time a rail
a e laid on each of two of the trenches to make one
trak and that the track so made was already in use ?

M It was in use at the signing of that paper.

W  Could the nine acres be used advantageously for a
et without more than one track being laid to it ?

Ans. Tt could not.

Qes. Was it practicable to maintain a depot there with-
0Q many tracks ?

ns' % it was not.

A A°Uknow whether the estimates for the cost of

ins T* Were *?a’®on basis of more than one track ?

dl thp Ki resume 1t was’ because the railroad was all made,
7 br% * and culveiis for two tracks.

mdwas * ~°USt&te an(* “ou can» dtj, whether the rail-

veter °n °r near>or below or above high
°n aDy Part of Stewart’s place ?

avaed JtT COD8tructed OJ1 lands a portion of which was

3 ~ater al aH tides, a portion covered at high
*1Dortion A% L1 o7t ®

Lieed dD1>0ltion above bigh tide-
tetop rec’bect the width of the embankment on

dotle or sinalC nStrUCte” ° UStewart’s place, whether for a
Ans 1T etrack?

oradouble track; the narrowest portion was twenty-

10

20

30
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seven feet wide, and from that to sixty or seventy, I dont
know how far, some a hundred feet.

Quest. Can you tell the width of the bridge over Backs
creek when constructed ?

Ans. I think it was twenty-seven feet and a half—swithout
my notes I can’t speak positively—I mean the width of the
covering.

Quest How long w*ere you at Bordentown ?

Ans. I went there in 1825—my home was in Hoboken

10 then, my business in Bordentown ; I was superintendent of
the stage and steamboat line; I stayed in Bordentown,as
my place of business, till I went to England, in 1850.

Quest. Ilow long before the receipt of September, 182
was it that the bridge over Black’s creek was completed?

Ans. 1 cannot say without reference to the books of the
company; Gen. Cook is dead.

Quest. A memorandum in Gen. Cook’s handwriting sown
to you, states it to have been built June 16th, 1832—doesit
not ? [Objected to.]

20 Ans. Yes.

Quest. Have you any doubt of that being the time?

Ans. I have not, from the character of the man, and from
my knowledge that it must have been about that time.

Quest. Was there a double track on any other part of tre
road actually built?

Ans. Yes; from South Amboy wharf towards Bordentown
—1I don’t know how far.

Quest. Between Hightstown and Gravel Hill ?

Ans. Between those points was a continuous double trac

30 —the distance was four and a half or five miles.

Quest. What do you understand by the expression

used, “ from Bordentown to Amboy ?” *
Ans. From tbje steamboat at Amboy to the steamboat a

Bordentown ; the steamboat at Bordentown started fromjj
wharfon the nine acres, on property bought of Stewart,
buildings on the nine acres are* called the “ Bordentow
Depot,” and the buildings in Bordentown are calle
“ Upper Depot/’ I
Quest. At the time of giving this receipt, on Septa® _
40 15th, 1832, was anything said by Com. Stewart abou



I having a deed in his possGssion for the company for the
I nire acres and the right of way ?

Am. No. s

Qest. Was any such deed read to you at that time?

Am. No, nor alluded to.

Mg The room in which the business was transacted on
Septemmber 15th, 1882, which room was it ?

Am. The room on the second floor next to the room I
occupied as my bed-room ; I was in the habit of receiving
vistas on business in that room. In

Qest. Was that receipt written by Sloan in the presence
of M. Stewart ?

Am Yes.

fest. Was that receipt in accordance with the verbal
understanding that you and Stewart had had ?

Yes; I considered that the consummation of our

vahd agreement.
IJ &' Could Commodore Stewart have been ignorant of
econstruction of the railroad over his place in the manner

|[objected tment’oned at tbe t”ne °f giving this receipt ? 20

ins No, sir; 1 should say he could not, if he had paid
yattenuoo to the grading of the road, and the building of
n ge, two things right before his eyes.

lad sout” & e °f the n"ie acre tract, and on

ﬁjrrrll the £ ahr&,\?géh’ere an? double track used for a turn-
A A think there was.

ties te a m there a track running from the main track to
4% TJt andIng over Stewart’s property in that year? 30

Bwart's land W38 1 d°nt refer tO tbe whole of

;contT6” ~ 686 trackS aDd PreParation8 a double
Common," a by the comPanY there without objection by

. A ?Cfsgl’t eszzlv}?rt’ and f°r bow many years ?
W . Was it y
An Ie *Ufor as much as fifteen or twenty years ?
amyt0a “s’ate>1 have not the memoranda or data ne-
nswer, I can only give you my general impres-
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sion, that it was fifteen or twenty years before I heard any
thing of it.

Quest. Is it necessary, for the enjoyment of the pivilege
of passing over Commodore Stewart’s land with the railad
that more than one track should be laid down on it?

Ans. Absolutely necessary.

Being cross-examined.

Quest. State, if you please, when the verbal contract wes
made between you and Commodore Stewart for the sded

10 the nine acres ?

Ans. 1 cannot state precisely, but it was made shortly be
fore or after the location of the road; I will vary that, ad
say, it was made previous to the location of the road, asve
had other properties in contemplation of purchasing fortre
depot at the time.

Quest. Was it not made in the year 1831 ?

Ans. My impression is, it was made before that.

Quest. Can you state whether the agreement was made be
fore the survey of the road was filed ?

20 Ans. I cannot.

Quest. Did Commodore Stewart come over to Bordentown,
and present you that bill for the amount?

Ans. Yes sir.

Quest. Did the company allow him a year’s interest ont e
amount ?

Ans. Yes sir. fi
Quest. Did Commodore Stewart demand the payment o

that bill without producing a deed for the property ?
Ans. Yes sir; stating that from his peculiar situation wi
30 regard to Mrs. Stewart, he was not at that time prepare ~
make a deed—I mean to say he was not prepared at
time to consummate a deed. , -
Quest. Did not Commodore Stewart state that it was
consequence of his not being able to give a deed sooner
he had not come up for the money ?
Ans. Not to my memory. qd
Quest. Do I understand you, then, to say that you
Commodore Stewart the amount agreed on, with one
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[ adthree months’ interest, as appears by the receipt, with-

I

ot receiving auy deed for the property ?

Am. Yes.

Qest. Did the company afterwards request Commodore
Sevart to make a deed to them for the property ?

Am. I cannot remember—I did not; it wasn’t done
through me—that’s what I want to say.

Qest. Do I understand you to say that the commodore
hsnever made any deed to the company for the nine acres
—uitet the company have no deed for it from him ? 10

Ans. The company have no deed from him for it; whether
leever made a deed for it I don’t know.

@Qust. Do you remember of the company purchasing an
additiorel acre of ground from the commodore?

Am Yes.

pust. Where is that situate, in reference to the nine acres?

«as Next adjacent south.

"Qest. Did you contract with the commodore for that, or

jj** ') CanOt Say; my imPression is that it was made by 20
7 otfmer agent o%l theycompany. Y

[[If; What is the IenSth of the river front of that nine
>as near as you can remember ?

deeiZata™V r®member; 1fI was on the ground I could
g eit, but I can’t remember the chains and links.
»neacrefreiDt ~  buildin” 8 and improvements upon that
. Chve by T Telead e b tbe cre gy !
L A "* ~ (08 a good deal of raoney; our cir-
dmnthese buhr Changed> and tbe deP«t being now at Cam-
L wu 29 are not 80 imPortant to the company. 30

v whit the track iaid down’ from the dePot to-
As T Hl ’ °Ver Comraodore Stewart ?

(Lt B’'IdDt 8tate without reference to the books.
aPowal UﬂerStand JOU that>in 1832’ when this re-

totebridge T’ WaS & d°Uble track frOm the dePot UP
wiis Ti i .
hide huin Was §raded for a double track, and the

. * o
wm}wg‘acﬁs %nd%ﬁglgr%%%l.{ op it—I mean there were

D
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Quest. How long did that double track remain on tke
bridge ?

Ans. My impression is it remained until the bridge ves
renewed—I presume some ten years—I can’t tell.

Quest. Was there a double track laid on the Bordentown
side of the bridge immediately adjacent to it?

Ans. The road was graded for a double track; I think the
double track was not laid.

Quest. When was the double track laid on the east stk

10 connecting with the bridge?

Ans. 1 can’t say.

Quest. Was it not a number of years after the bridge wes
made ?

Ans. 1 don’t remember.

Quest. When was there a double track laid down between
the bridge over Black’s creek and the depot ?

Ans. 1 do not know.

Quest. Is there one there now ?

Ans. 1 believe so.

20  Quest. Has not that track been placed there recently?

Ans. 1 don’t remember the time.

Quest. Has it not been placed there within the last thee
years ?

Ans. 1 don’t remember the time; I am no longer sua-
intendent—I have not been superintendent for many yeas

Quest. How long did the double track you have spden
of betweeu Hightstown and Gravel Hill remain a dou e
track ?

Ans. 1 thiuk three or four years.

30  Quest. When did you first know of Com. Stewart sfin
fault with the turnouts *and tracks being placed upon
land ? ..

Ans. I can’t remember, but many years after the sign
of that—after the payment of the consideration. n
Quest. Have the company never made any effort to pioc

a deed from Com. Stewart for this property at all?

Ans. 1 have had no particular agency in it. A
Quest. How long have you been president of t e
and Amboy railroad ? [ ie”6-Iffas

40 Ans. Since the death of my brother Robert, in *



COURT OF ERRORS AND APPEALS. 27

befare that time one of the directors, and had been so since
1830, I usually attended the meetings of the board for many
vears; I went to Europe in 1850, since then I have .not so
regulady attended ; from the organization of the road up to
186 R L. Stevens was president.

Qest. So far as you know, was it known to the board that
they had no title whatever for the nine acres of land and the
right of way which they claim over Com. Stewart ?

Ars. The board generally left those matters to the execu- .
tive officers; I do not know, as the board generally left those 10
matters to the executive officers; I do not know as the board
knew of it; I would wish to make that answer a little more
definite— I refer to the earlier part of the transaction—the
board were afterward informed of it.

Qest. When the board were afterwards informed of it, did
they take no steps for the purpose of getting a deed ?

Ans. T do not know.

Qe Did you ever hear of any ?

Ans Theard Mr. Green, the secretary, refer to some com-
munications he had with Com. Stewart in reference to it; I 20
onderstood those communications were in writing; Mr.
Green was secretary of the board until the lime of his death.

Qest. Do you remember whether Mr. Green submitted to
Aboard any communications which he had made to or re-
ceved from Com. Stewart in relation to the deed ?

Ars. T do not.

(twsi Did not Com. Stewart tender to the company a

r %6 °f a deed he had PrePared for the nine acres
andthe railroad privilege?

"ns. I do not know. g0

CGmf’ A as not the c°mpany in possession of a deed from *

aw ¢ e rt and wife to tilem f°r tbe said property, or of a
eoPyof said deed at any time?
Not to my knowledge.

boarcU ~ A C°m*Stewart’ in the year 1853, send to the

f(xth'»a 4 enr™  “rakbe> a copy of the deed made by him
Mue 8aia property ?

knowledge; I don’t remember,
t etime Com. Stewart brought his account over
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for the money, was it at a meeting of the company, or tte
directors, or the executive committee ? *

Am. No, sin

Quest. Who were present at that interview ?

Ans. Jeremiah H. Sloan, Com. Stewart, and myself; thoe
were the persons that were present; Mr. Sloan did not reside
there at that time—1I think his place of business was CGuden
—1it might have been Mount Holly.

Quest. How did he happen to be there at that time ?

10 Ans. Ido not remember; he might have been thereto
consummate this, as counsel of the company, with Gm
Stewart; Sloan was secretary of the company at that tine

Quest. Do you not know that Com. Stewart, about the
year 1858, caused a duplicate copy of a deed for the nre
acres to be sent to Paris, to be executed by his wife, wo
was there at that time, and that the same was retumed
and tendered to the board, or some of the officers of tte
board ?

Ans. I do not know.
20  Quest. Do you know of any searches having been nack

by the board, or under the authority of the board, for ths

deed?
Ans. No, sir, as this branch of the company’s busmessha

long before been taken out of my charge.

Quest. Being shown a letter, marked Exhibit £>on parU
complainant, is asked—is that letter m your handwriting-

Am. It is.

Quest. Being shown paper, marked Exhibit K on par 0
complainant, is asked—in whose handwriting is the sig8*

30 tore to this letter ? _ g

Ans. The signature is in the handwriting of Jal3s
<Qeen_*-1 know his handwriting; the body of the etter
not in his writing.

Quest. Being shown letter, marked Exhibit J for eomp
jant, is asked—in whose handwriting is this letter.

Ans. In that ofJames S. Green. L@

Quest. Being shown letter, marked Exhibit Uon P~
«complainant, is asked—in whose handwriting ist a

Ans. Tn that of James HL Green.
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Qest. Being shown letter, marked Exhibit R on part of
T conplainant, is asked—in whose handwriting is that letter?

An. In that of James S. Green,

Qest. Being shown letter, dated August 21st, 1818,
I maked Exhibit H for omplainant, is asked—in whose
I handwriting is that letter ?

An. In that of John R. Thompson, I believe.

[Two notices, dated October 11, 1853, were here produced
I by defendants in response to a notice to produce the same,
I adwere offered in evidence, and marked Exhibit C 2 and 10
I D2on part of complainant.]

Qest. In building the railroad over the marsh from Black’s
I ek down to the steamboat landing, was any earth taken
I fiomMr. Stewart’s land ?

Ans. The road was partly on the side hill—the point of
I tehill.
I Qe Did you take a part of Stewart’s earth outside of
I ttelire you claim ?

Ans. Yes, by his request.

Qe At what point. 20
I Ans Near the marsh on the northern portion of Commo-
I doe Stewart’s upland.

et How much was taken ?

An. I can’t state the number of yards.
I Qe Was all the earth for filling up the marsh taken
I fiomCommodore Stewart’s land ?
i ’% can t say whether a portion eatne from the Borden-

°n not—uiy impression is, that it did.

journed to meet again, and continued by consent.

March 9th, 1866, the complainant appeared, by Peter go

ft. VINz_jom, esq., his counsel, and the defendants, by Robert
Gldist

Rl A’ 2 Me*r coun8el> before the said notary
kn N j ****** gt twelye *>at the Atlantic Hotel, Hobo-

lores1 e’en”an’8 coun8el produced the following papers,
papers®@Be t0 & no”ce complainant to produce, which
Mendwii6 raarked exhibits, and offered in evidence; and

0 8 counsel states that those now produced, with
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those heretofore produced, are all of the papers called for by
complainant which can be found.

It is admitted, by defendants, that these papers are dl
signed by complainant; but when they reached the parties
to whom they were addressed is not known.

Letter, dated April 13th, 1853— Charles Stewart to Janes
S. Green— Exhibit E 2 for complainant.

Letter, dated April 15th, 1853—same to same—Fxhbit F
2 for complainant.

Letter, dated April 28th, 1853—same to same—FExubit G
2 for complainant.

Letter, dated June 24th, 1853—same to same—FxhibitH
2 for complainant.

Letter, dated September 12th, 1853— Stewart to president
and directors of Camden and Amboy Railroad Company—
Exhibit K 2 for complainant.

In response to notice given, defendants produce a deed
from Charles Stewart and wife to Camden and Amboy Rail-
road and Transportation Company, dated April 1st, 1833 e
corded in Book S 3, p. 316, Burlington county clerk’s dfice
marked Exhibit L 2 for complainant.

Mr. Edwin A. Stevens appeared to complete his examina-

tion.
The cross-examination having closed, he was now reex

amined in chief.

Being shown Exhibit D 'for complainant, is asked—

Quest. Will you explain why allusion is made there tot e
deed, if there was no deed ?

Ans. Commodore Stewart, I presume, in the conversaion
at the meeting alluded to, on the previous day, had sae
there whs a deed, and asked me for it; I did not remel*de
there ever was a deed given, but presumed the commo o
would not have made the inquiry if there was not one*1~J
after a search being made, it confirmed me in my pre
belief, that there never was a deed given, and I can &2 «
tively, that if it was given, it never came under my v

possession. ! sVrinbilOK
Quest. 1 now show you a paper, to be marked
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for defendants, which is either an original bill or a copy of
aoriginal bill, exhibited by Commodore Stewart against the
Cardenand Amboy Railroad Company, yourself, and others,
oontaming the following allegation :

“And your orator further showeth unto your Honors, that
dber handing the bill and receipt to Mr. Edwin A. Stevens,
which he did after he had signed the said receipt, your ora"
tralo handed him the deed, executed by Mrs. Stewart and
your orator, conveying to the Camden and Amboy Railroad
ad Transportation Company the nine acres of land above
desaribed, with the right to pass in front of your orator’s
premises on the river Delaware with a track of railroad.

And your orator further shows unto your Honors, that
Edwin A. Stevens and Jeremiah II. Sloan sat down together
toread the said deed thus delivered as aforesaid, and after
reading part of it, Mr. Edwin A. Stevens rose, and was com-
rg towards your orator, when said Sloan called said Stevens
back and said to him, ‘ Don’t you see you have the whole
gneinyour own hands?’ to which said Stevens replied,
Yes, I have only to suppress the deed.” This conversation
etveen said Sloan and Stevens was spoken in a way not
mtended to be heard by your orator, but which, from the
paosition of your orator, he distinctly heard, and it then struck

einind of your orator that the wording of the receipt was
aewith a fraudulent intent, and the conduct of the said

A. Steveus and of the said Camden and Amboy
aroad and Transportation Co., in making the said addi-
“am tracks through his land, has served to verify and more
tty establish the impression which he entertained when
wm eX("T e sa® conversation between said Sloan and Ste-
ms. —Row, I ask you, is that statement true ? [Question
tweeted to, because it is not shown that the paper is either
or a 0Py °f the bill referred to, and also because

exand"DID* neW matter not referre(f to in the original

nft, Datlon _ the witness, and is not pertinent to the issue
(Ol this cause. ]

thern “ornrno”ore Stewart never handed to me a deed for

ddoo” a(feS  *an<*referred to, or you had better put it,
mhP 1 a* tYme “acd me a deed ; and there is no truth
60 aration, “ I have only to suppress the deed.”
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Quest. You state that it had better be said, “ he did not &
that time hand me a deed;” did he at any time hand youa
deed for the nine acres?

Arts. 1 believe there was a deed for the nine acres sore
time afterwards made out and presented to the conypany,
but not being in accordance with the agreement, it wast
received—I mean by that, not accepted.

Quest. Was that the deed presented some time about tke
year 1853 ?

10 Ans. It was presented several years after the transaction
of the receipt..

Quest. Did you and Sloan ever sit down to read any deed?

Ans. No.

Quest. Did Sloan say to you, “ Don’t you see you havette
whole game in your own hands?”

Ans. No.
Quest. Did Commodore Stewart, at the time spoken of m

the extract from the bill, ever complain to you, or during

the twenty years which followed the receipt transaction, ar

20 did you ever hear of his complaining until this first suit wes

commenced, in 1853, of your having intended to suppress*
deed of his? [Question objected to.]

Ans. I can speak positively that he did not at the tineg

and I have no remembrance of hearing any before the tog

of the bill.

Re-cross examination. .
Quest. You have stated that there was a deed for the
acres presented to the company—can you state by w o
that was presented ? A A

30 AAS. T cannot positively—I presume it was sen
company by Commodore Stewart’s orders.
Quest. Have you no recollection that that deed was
to you or to the company at the time you refer to y
modore Crabbe, in behalf of Commodore Stewart.
Ans. 1 have not. t this deed
Quest. Please state when it was and where, t a

was presented to the company ? # ., &I
Ans. 1 don’t remember the date, the time, uel
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renenber the place—I presume that I could not have been
presat—] presume that I was not present.

Qest. Cau you state, then, what became of the deed so
preserted ?

Ans. Tcannot, not having charge of the papers of the com-
paw; and it never having come to my possession.

Qest. Did you or the company, or both, put in an answer
tothet bill of which you have spoken in your examination-

Ans. An answer was put in by the company, signed by 10
ness president.

Qest. Did you or not put in an auswer for yourself indi-
viduelly ?

Ans. Very probably I did—1I have some faint remembrance

it

Qest. Do you know in whose handwriting this deed,
Bt L 2, is filled up ?
Ans. No, I do not.

Re-examined in chief.
Qes. In your previous statement, that there was no truth 20
nthe declaration, “ I have only to suppress the deed,” do

younean to be understood that there was no truth in the
staterrert in the bill, or not ?

ns I do mean to be understood there was no truth ih
nestatement in the bill.

E. A Stevens.
an<* sworn to before me, at Hoboken, March

W. B. Williams, ~v. p.

tendt(yk *Ven  defendant's counsel to produce the deed 30
ViBaf, Crabbe, and the copy of a draft from which it
fixsaid to have been made.

E
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Depositions.

[Filed March 31, 1865.]

Examination of witnesses in the above stated cause, takn
before Andrew Duteher, a commissioner for takiug hal
and affidavits in said court in and for the District of New
Jersey, at the office of Philip S. Scovel, in Bordentown,
on Friday, September 15th, a. d. 1865, in the presenced
Peter D. Vroom, esquire, solicitor and of counsel for tte
complainant, and John P. Stockton, esquire, solicitor ad
of counsel for the defendants.

Due notice of taking the deposition on the part of the
complainant admitted by the counsel of the defendants.

Edward L. Smith, a witness produced on the part of the
complainant, being duly sworn, says—I reside half a mle
west of Bordentown, on the Delaware river; I live on tte
Commodore Stewart farm; lam twenty-nine years old, I
came here when I was four years old ; I have lived here sie
that time, with the exception of a few years that I was anay
at boarding school and was in business in Philadelphia; ves
in business in Philadelphia about eighteen months; I l&e
known the Camden and Amboy railroad, the original roa,
about twenty-five or twenty-six years; I know where te
nine acres are, sold by Commodore Stewart to the company»
I do not know of the sale of the additional one acre toM
company; when I first knew the railroad, it had a sing
track, with the exception of a few sidling»—they ran from
railroad depot up opposite to where the commodore res
I recollect an attempt being made, some years ago, y
company, to lay a double track—it was commence W
eighteen hundred and fifty-three or four; they laida o
track part way, and about two years ago they comp6 *
so as to run over the bridge; they connetced it
main track over the bridge; this was a sidling, itex *
down to the railroad depot; it there joins the &X
again—it joins it this side of the depot; before t a
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tarkd over the bridge, there was a single track over the
hridee;, the work of extending that track over the bridge
wedone In great haste ; instead of taking time to haul dirt
theg and make a bank, they put stringers along, pine logs,
Ishadd think about fourteen inches square, and between
| thity and forty feet long; the embankment was too narrow
-it was not sufficiently wide for the second track ; some
veas ago. before they extended the track across the bridge,
theylaid some ties on the bridge, which I supposed were in*
tended for a second track—that was about eighteen hundred
adfifty-three or four; in eighteen hundred and sixty-three
afour, when they extended the track over the bridge, they
tokup the old pieces, and put in others; after that track
: ves connected with the main track on this side, there was
j rothing further done; from the place of the junction of this
|tradk with the main track, the track on towards Amboy is a
gnde track; above the depot there are more than three
[«dings or turnouts—they terminate just in front of the
jcommodore’s residence— they join the main track; there is
ady one of these sidlings that comes up as far as the bridge ;
Tthee turnouts or sidlings are used by the company to put
! cars and stand coal trains, on—they are always occu-
Be inthat way; a few years ago there was a steamboat ran
rPtothe railroad wharf, and one or more of these sidlings
»toit; some of these sidlings extend down to the river

| £ W~Je company’s property, I mean below the property
ained by the company; more than three of them extend
e’wthere, without they claim more than I know of; the
axapany have a landing down at White Hill, below ; one of
.J ipl?. runs down to that landing; that sidling runs
owt e property claimed by the company, and through the

sho'T*  AOnra0<’Ore ®‘ewart—R runs below the paint-
am °*'Ty mere” Soes to the landing; I think it does not
ling® e%dw there with the main track; I think this sid-
bdow ~°Whn *n eighteen hundred and fifty-five or six;
ter Q7 a*We call the paint-shop lot is stored full of lum-
~elunbW SCraPs  iron>and so forth ; these things,

tracku T S “ort” are placed on the south side of the

Member A A —7ey have been there as long as I can
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recently ; they have been digging the bank below the part-
shop lot not longer ago than three days; I can’t say wet
they did with the dirt—they loaded it in the cars; the fistI
knew of the last digging, was five or six days ago.

The witness being shown a map, marked Exhibit A 2m
the part of the complainant, he says—this is a map of Com
modore Stewart’s property; it was made by me, and isa
true copy of the Bordentown map, with a few exceptions;
some new houses have been built since the Bordentown nap
was made, and I put them on this; it is not a map of te
whole farm, only of the river front embracing the property
in question.

Cross-examination.

The map was made from the Bordentown map; I mack
no surveys or measurements myself; I do not know the
width of the railroad embankment in front of my fathers
house; I have not noticed that the bank washed mrh
during my recollection ; when they commenced laying the
second track, they made the railroad embankment wider
than it had ever been before—1I should judge about fivear
six feet wider ; I mean all -the way along from the ralred
bridge down to opposite the house—the commodores res
deuce; this was when they completed tbe second trac —
it was in eighteen hundred and sixty three, I think; it a
been widened before; that was in eighteen hundred and fifty
three or jfour when they commenced laying the second trac »
then they widened jagain where they laid their new rai80
eighteen hundred and sixty-three; they have widened it"e
yon-d the width of the embankment as it was when [} _
recollect it., I recollect the bank—I can speak of the w, jg
of it for fifteen years part; I do not know that the a&°
wider now than it was when first made, but it is wi er

it was fifteen years ago..
E. L. Smith.

Sworn and subscribed bef
September, a. > 1865.
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Sate of New Jersey, ss.—Be it known, that before me, a
master in chancery in and for said state of New dJersey, per-
sonallyappeared Samuel C. Forker, of Bordentown, in said
state, who being duly sworn according to law, on his oath
gath—that the following is a true copy of a certain receipt,
gven by Charles Stewart to the Camden and Amboy Rail-
road and Transportation Company, the original of which has
been exhibited to him, and is now before him, and is also
marked No. 1, Exhibit A 2 on the part of defendants, in a
certain cause depending in the Circuit Court of the United
States in and for the district of New dJersey, in equity,
whereln Charles Stewart was complainant, and the Camden
and Amboy Railroad and Transportation Company7 and
others were defendants; that said receipt is in the words and
figures following, to wit.:

Ix The Camden and Amboy Railroad and Transporta-

tion Company, n
To Charles Stewart..
Rrnire acres of land, as per deed, £ 2250 00
Interet for one year, at six per cent., - 135 00
$2385 00
Interest for three months, till 1st Dec’r, 1832, 33 75
,$2418 75

& Sept. 15, Received of E. A. Stevens, Ms check on
reton Bank, dated December 1st, 1832, for the above sura,
erwhich I agree to execute a deed of conveyance for the
ae tract, in conjunction with Mrs. Stewart ; and also, a
K W * right to pass in front of my premises with said
lhfla m  8id company furnishing me with suitable pas-

10

be™nl I8 *° r'Ver “or which, said check when paid, will §Q

. (Signed,) Chs. Stewart.
m o, .,

thesaidVl! “ePonen* *s acquainted with the handwriting of
Dired * ar’es Stewart, and that the signiture to the origi-

~ature of » the foregoing is a true copy, is the sig-
Carles Stewart, and in his own proper

Samuel C. Forker.
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Sworn and subscribed, this eighteenth day of December,

a. d. 1867, before me.
S. M. Dickinson, M C

State of New Jersey, ss.—Be it known, that before ny a
master in chancery in and for said state of New Jersey, pa-
sonally appeared Richard Shippen, of Burlington, in the sae
of New dJersey, who being duly sworn according to law, m
his oath saith—that he has been in the service of the Gam
den and Amboy Railroad and Transportation Company sire

10 December, eighteen hundred and thirty ; tnat it was thein
variable rule of said company, to take deeds for the lad
they bought and paid for-; that all the deeds belonging to
said company are in his keeping, and that he has been the
recipient and custodian of them from the organization of the
said company to the present momeut; that he has never 1e
ceived or had in his keeping a deed purporting to have been
executed by Charles Stewart arid wife, and dated May 10
eigteen hundred and thirty-two, conveying to the said rl-
road company a parcel or lot of ground, situated, lying, ad

20 being in the county of Burlington, and township of Mis
field, state of New Jersey, containing nine acres to the low
water mark on the river Delaware, and that no such ded
ever was delivered by the said Charles Stewart and wife to
the said railroad company ; and this deponent farther sith
that a certain receipt, giveu by Charles Stewart to the sad
railroad company, and dated September 15th, 1832 iste
only writing in the possession of the said railroad conpany
giving the said company a title to the nine acres of law
hereinbefore referred to and described, as this deponent

30 verily believes, and that said receipt is in the words an
figures following, to wit. :

Dr. The Camden and Amboy Railroad and Transporta-

tion Company,
To Charles Stewart.
For nine acres of laud, as per deed,
Interest for one year, at six per cent..,

Interest, three months, till 1st Dec’r, 1832,
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182 Sept. 15, received of E. A. Stevens, his check on
Trenton Bank, dated December 1st, 1832, for the above sum-,
forwhich I agree to execute a deed of conveyance.for the
abowe tract, iu conjunction with Mrs. Stewart; and also, a
grart of the right to pass in front of my premises with said
railroed, the said company furnishing me with suitable pas-
sageways to the river, for which, said check when paid, will'
bein full.

(Signed,) Chs. Stewart.
Rich’d Shippen.

Swam and subscribed, this eighteenth day of December,
a.d. 1867, before me.

S. M. Dickinson, M. C.

Exceptions to Bill.

[Filed May 16, 1868.]

Exceptions taken by Charles Stewart, the above named de-
endart, to the bill of complaint, and the verification
eredf, of the above named complainants, filed against him.

~Firgtexception. For that the setting forth at large and in
ucverbg, the statements alleged to have been made by the
an* n a certain bill brought by the said defendant
girgt the said complainants and others, in the Circuit
ben Waited States, and the evidence alleged to have
6 andk6ll ~ ~e’etldaut, 8aid case, beginning on page
gowtl/& ~"De the words, “ And your orator further
tew DO ~°Ur ~ onor’” an” en(Rng on page 9, with
8 A considered that clause as accomplished,” is

“ PWnent, and ought to be expunged.
Matters > Q{&*on\ "~ or that the following words, viz. “ the
latert wlh83Y* 6V~ ence contained, so far as they are incon-
(hthe81 ~°UrOra’or 8legations herein, are untrue, and”
kepmnB ~ 6 mentioned, are impertinent, and should

10

20

30



40 COURT OF ERRORS AND APPEALS.

Third exception. For that the setting forth at large andin
haec verba, two several deeds, (and the acknowledgments of
one of them,) purporting to be deeds from Charles Seat
and wife to the Camden and Amboy Railroad and Transpor-
tation Company, beginning on page 9, and ending on pag
16, is impertinent, and ought to be expunged.

Fourth exception. For that the words “ without oath” m
page 20, line 4, and the words “ except as to the interroga.
tories hereunto annexed, (the answers to which only ae

10 required to be under oath,)” in lines 5, 6, and 7, on sne
page, are impertinent, and ought to be expunged.

Fifth exception. For that all that part of said bill, and the
verification thereof, marked Schedule Y, and annexed to tte
affidavit of Robert Gilchrist, is impertinent, and should ke
expunged.

In all which particulars, the said defendant humbly st
that the complainants’ said bill of complaint, and the vedfi-
cation thereof, is irrelevant and impertinent; wherefore fte
defendant excepts thereto, and humbly prays that the nattas

90 excepted to as aforesaid may be expunged, with costs.
J. WILSON,

Solicitor for and of counsel with dgendhri.

Opinion.

The exceptions to the bill in this case are five, and are &
out in full and with precision.

The bill was for the specific performance of a con
alleged to have been made by the defendant, to convey™
tract of land of nine acres, and to grant a right of way
front of his lands for the railroad of the complainants.

30 contract was contained in a receipt for the consi e >
dated September 15th, 1832, annexed to a bill for A
which was for “ nine acres as per deed,” and contain
other description of the land. # . me

By the settled practice, exceptions will lie for imperl *
in a bill, answer, or other pleading, and in interroga

A

depositions, or affidavits in any suit.
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Allraatters not material to the suit, or if material, which
aemt in issue, or whieh, if both material and in issue, are
g« forth with great and unnecessary prolixity, constitute
Impertivence.

For more than a century the Court of Chancery in this
I8 e> its rules and decisions, following the example of the
j Bdlish courts of equity, have endeavored to suppress the
| daee of stuffing bills and other pleadings and proceedings,

with matters immaterial to the controversy, and that cannot
adinthe relief sought, and with deeds, records, and other 1C
I dooumrents set forth at length, when a statement of the effect
atyis material. A colonial ordinance, by Governor Mont-
gomery, in 1730, is very explicit and minute on this subject.
This setting out documents in full is expressly prohibited by
the2d rule of this court, except in the rare cases, if any
edist, m which the verbatim recital is necessary for the object
wview And great prolixity is of itself, impertinence.
yalate statute in England, and the orders in chancery

Pn esubject, mere impertinence cannot be excepted to
di“ Pr° g re8s a suit, but the court must 20
M by thepg?%‘el%’ l;glualtt. all co8te 00C>®ined by it shall be
indt? thl8 Cha?ge> 5 was the practice to except to plead-
adto e’jOgatories» depositions, affidavits, and schedules,
thecost If 1 °Ut tJlG. u,mecessai7 and irrelevant matter, at
theoff o+ A Parly in fau,t’ or in 8ome cases at the cost of
danmning80lICIt° r; an<] tbe courts have intimated that

takrgdo G ¢ n"a’e *° Pay costs occasioned by

PetaiBMD  u ImPertinent answers of a witness to inter-

fiinda,'s 1 m* ? examiner- 1 Ch. Pr. 856, 860 ; 30

W-Ec 117 [+ j44, 220 3 v. Best, 1

1)-.11, pi’ k- Mumford,2 Coll. 445 ; Sto-

'Em,8 2581 1 Barl>' Ck Fr'41 * 602; PoweU

s etatpii at'cer8) a declaration at law, should con-
the complain«!!?8 t0 8UCh faCt8 as are ProPer t0 show that

wi entitle him ¢ 18 *° yelief and which, if proved,
wetheroral ,, ° mf*and should not set out the evidence,
Qone subiertVirltt!-n’ » ~cts are to be proved.

n relief to which a complainant in equity is -10
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always entitled, and which he generally seeks, is a disoovery
of such facts material to his relief, as are within the knowl-
edge of the defendant. He is, therefore, entitled to setat
such collateral facts and circumstances as would, if proved
or admitted, support his case, or go to show that heisen
titled to relief, for the very purpose of requiring au arswer
upon oath. Such statements would, without doubt, be im
pertinent in a bill which requires an answer without cath
and has no interrogatories annexed relating to them, asthey
are only pertinent for the purpose of discovery.

The English courts have, of late years, established arew
rule on this subject, by which they not only make the date
ment in a bill, of all admissions or confessions of the defend-
ant, relied on as evidence, pertinent and proper to be st
forth in the bill, but require that they shall be set forth; ad
if uot, exclude the complainant from offering them in ev-
dence. Story’s Eq. PL, § 265 a § n.

It is not necessary to determine whether the courts of this
state are governed by this rule, which was adopted for reasas
that do not exist here. The matters excepted to are mt
admissions or confessions of the defendant, which, if proved®
would in any degree support the case of the complainant.

The first exception is, to the recital of the allegations ina
bill in equity, filed by him in the Circuit Court of the Unted
States, against the complainants, and to a verbatim extract
from his evidence in another suit pending between the sne
parties in that court. These recitals may involve the defend-
ant in contradictions, which might impair his credibility &
a witness, but neither of them, if admitted by the answer as
set out, would have any tendency to establish the daimo
the complainants to the relief sought in their bill. The st
exception must, therefore, be sustained.

The second exception is, to so much of the bill as alegs
that the matters in the recitals, excepted to in the e
ception, are untrue. This exception must be sustains
the first is. -

The third exception is, to so much of the bill as sets o
at length in haec verba two deeds, as to which, it
that the defendant contends, that he delivered onein *
and tendered the other in 1856. This must be he 0
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impertinence, on account of the prolixity, which is imperti-
race  Such recital is expressly prohibited by the rules of
thscourt, which makes it impertinent. It was not ne.cessarv,
forany purpose that appears on the pleadings, to set out
thee deeds at length, or to set out any part of them ; and
thecowrt must not refrain from deciding this question upon
the only inference to be drawn from the pleadings, because
1t is suggested that these deeds have an importance and
significance from some reason which counsel does not think
it prudence to disclose, and which does not manifest itself to
the cowrt. Tt is plainly averred in the bill, outside of these
redtaly that no such deed as that which the complainants
ontend they were entitled to, has been tendered or accepted,;
andif amore distinct and clear averment had been necessary7
it might and should have been made succinctly, without
rediting the deeds at length. It was proper and necessary
ather to aver that the defendant had not delivered or ten-
aed any deed, or, if the fact was so, that he had not de-
vaed any, except deeds containing the objectionable con-
itias or covenants complained of. It was also proper, as
e il and receipt, which constitute the contract to convey,

antain no description of the nine acre tract, except by re-
aeeto adeed, to averthat the deed exhibited at the giving
0t at receipt, and to which it refers, contained a description
f thet tract>and>perhaps, to set forth that description. But
PurPose was it necessary or proper to set out the deed

cent™ U fxception is, to the words “ without oath, ex-

asto the interrogatories hereto annexed,” in the prayer
1Wanswer The act of March 6th, 1867, {Nix. Dig. 119, §
a¥ Provides that a complainant may pray that the defiend-
sballMT whout oath, and that in such case the answer
&¥,7° eevjdence, but declares that it shall not affect any
sat inen Pend*uS’ or to be brought on a claim upon which a
8 5 was tien pending. The defendant claims that
Ndencpl 6 !° *? advantage of his answer under oath, as

wspendi®n ¢ 6 gy°und tliat’ at tbe Pa8Sage of that act, a suit
s Tv~ In court upon the claim on which this suit

"gon thil8?X(Ce *on must thil, unless a suit was then pend-

10

20

Cailf * There was at that time a suit pending in iO
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this court on a bill filed by the complainants against the
defendant, on the 17th day of February, 1864, entitled a
cross-bilb  The defendant rests this exception on that sut,
and by assent of parties the bill has been submitted for tte
determination of this question.

Upon a careful examination of that bill. I cannot find thet
it was at all upon the claim on which this suit is based I
had nothing in it relating to the nine acre tract. It sougt
to enjoin an ejectment for the land over which the ralred

10 runs, on the ground that the extent of easement, which ves

the only matter in dispute, could not be tried or settled
law. But it nowhere alleged a contract to convey or gart
the easement, or sought any relief upon it. And auy arswer
which the defendant could have made in that suit, rdating
to the contract to convey, on which alone this suit is brought,
would not have been responsive to the bill, and could rt
have been of any avail to him. The object of the restriction
in this act was to prevent a complainant from depriving tte
defendant of the benefit of an answer under oath ina sut

20 then pending, an end which could have been acconyplished

30 of this affidavit was to procure an injunction.

by withdrawing the suit, and commencing another, ht for
the last clause in this limitation. And the true test of its
application is, whether an answer to the suit then pending
could be of any avail to him, if made iu this. The forxth
exception must be overruled.

The fifth exception is to a schedule annexed to one of t
affidavits to the bill. This schedule contains the deposition
of E, A. Stevens, in a suit in the Circuit Court of the Unite
States, in which he was examined as a witness. The dyec
It will it
fee necessary to determine the question on which courts sn
jurists have differed, whether a deposition taken, or ev 6"
given in another suit between the same parties,
mitted because the witness is out of the state; or
such secondary evidence can be offered only when the wi
is dead. There are other reasons, free from doubt, w} *
deposition is incompetent, and therefore impertinen . *
it is not shown by any competent evidence, that t ere g
a suit pending iu which it was taken. Secondly» 1t

4D that the evidence was taken down and subscribed iQt e
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ofadeposition ; in such case a certified or sworn copy of the
angiral is the best and only evidence. The schedule is im-
patinat, and must be struck out.

The costs occasioned to the defendant by tbe parts of the
hll and schedule adjudged to be impertinent must be paid
bythe complainants. The exceptions having been sustained
mpat, and overruled in part, neither party can have costs
framthe other upon the exceptions.

Order.

[Filed January 26, 1869.] 10

The defendant having filed exceptions to the complainants’
hll of complaint in this cause, and the verification thereof,
ad having entered a rule, in pursuance of the practice of
the court, to refer said exceptions to Abraham Browning,
I exy, one of the masters of the court, to be reported upon,
Wil the counsel tor the said parties having subsequently,
I Dopen court, agreed that the said exceptions should be
“cad and argued before the Chancellor, instead of proceed-
irgthereon before said master under said rule of reference,
tk ,“e.”iance”or having thereupon appointed a day for 20
, .ewlDS °f the same before him, and the said exceptions
&ng been then duly argued by the counsel for said par-
«Mnd the Chancellor having taken time to advise thereon :
is now, on this twenty-sixth day of January, in the year
Jr ™ $n® e§ht huud.ed and sixty-nine, on motion of
r a’&n counsel with the defendant, ordered and
fith ~ ~ tbe “aucellor, that the first, second, third, and
*18eXe” ‘OnS & *aken hy the defendant to the eomplain-
arel Si are We” taken, and that the same be and they
A and that the fourth of said exceptions is 30
Ad - a0d 1@ hei,eby overruled.
dthe ~d l;firtber ordered and adjudged, that all that part
Option® °f eornPa*nt mentioned in the said first ex-
Tire Aginning on page six of said bill, in the first
e wor("8 “ And your orator further showeth unto *
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A\ raexed thereto.
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your Honor,” and ending on page nine of said bill, with the
words, “ I considered that clause accomplished,” is mperti-
nent, and that the same be expunged and stricken outof
said bill; and further, that the following words,5 mentioned
in the second of said exceptions, to wit, “ the matters in sid
deed contained, so far as they are inconsistent with your
orator’s allegations herein, are untrue, and”—which wads
are on page nine of said bill, are impertinent, and that the
same be expunged and stricken out of said bill; and firther,
that all that part of said bill mentioned in the third of sid
exceptions, and beginningon page nine, and ending on pae
sixteen, wherein and whereby the said complainants set fath
at large, and in haec verba, two several deeds, and the a
knowledgment of one of them, purporting to be deeds from
said Charles Stewart to the Camden and Amboy Ralrad
and Transportation Company, is impertinent, and that the
same be expunged and stricken from said bill; and further,
that all that part of said bill, and of the verification thered,
mentionsd in the fifth of said exceptions, and which is
marked Schedule U, and annexed to the affidavit of Robert
Gilchrist, is impertinent, and that the same be expunged and
stricken from said bill, and the said verification thereof.
And it is further ordered aud adjudged, that all thoee
parts and portions of said bill, and the verification thered,
hereinbefore adjudged to be impertinent, and directed tohe
expunged and stricken from said bill, shall hereafter hawe
no force or effect, and shall not form or be a part of ssidhi »
and in order more plainly to distinguish the same, the cer
of this court is hereby directed to draw red lines underte
said parts and portions so ordered to be stricken out an
expunged. . tH
And it is further ordered, that the costs occasioned
said defendant, by the parts of the bill aud schedule
so as aforesaid adjudged to be impertinent, be paid </
*complainants to the defendant, or his solicitor, upon *
same being taxed by the clerk; but neither party is * *
costs against the other upon the exceptions. An A
fendant is to have forty days from the date hereof to *
answer to the complainants’ bill, and the interrogator!

A 0. 2ABRISKIE, b
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Notice of Appeal.

[Filed March 6, 1869.]

The complainants hereby appeal from so much of a certain
ader made in this court, in the above stated cause, bearing
dteon the 26th day of January, one thousand eight hundred
adsixty-nine, as declares that said first, second, third and
fifth exceptions taken by said defendant to the complainants’
hll of complaint were well takeu, and that the same should
beand they were thereby allowed ; and further, that all that
pt of said bill of complaint mentioned in the said first
exoeption, and beginning ou page six of said bill, on the first
K with the words, “ And your orator further showeth
ato your Honor,” and ending on page nine of said bill,
ANt t ewords, “ I considered that clause accomplished,” was
inpertinent, and should be expunged and stricken out of
embli; and further, that the following words, mentioned
n esecond of said exceptions, to wit, “ the matters in said

I fDed; 80 iar as they are inconsistent with your
are!l8 a egati®IB herein’ are untrue> and,” which words
bepn mtie of 8aid biH> were impertinent, and should
allthfAf *nd.8tricken out of said bill; and further, that
tias w  °f 8aid b1l rae,ltioned in the third of said excep-

ten\hSeinnaT * u™+* and .endio” on P#e six
fath at 1 and thereby the said complainants set

the aud taee Ver’ai two several deeds, and
°f them’ °rtin® b
by Raii* r 2 har 68 Stewart t0  Camden and Am-

tinat and shnTri Tran8Portation Company, were irnper-
adfurther  Udbe exPttnged and stricken from said bill;

timn thereof & & Part &l d hill, and of the verifiea-
"ed& A "Nrf°led in the fifth of 8aid exceptions,
Gldmst w « * . annexed to the affidavit of Robert

8rickenfromSBaAHHK -1f ieiit’ and should: be expunged and
they, that all tn U51 aDd the verification thereof; and fur-
theredt, 8) adinH &e Parts of said bill, and of the verification
explDed and t0 *mPfrtine«t, and directed to be

IDforce or efteotriC f 1) *rora 8a*d bill, should thereafter have
»and should not form or be apart of said bill;

10

20

30
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and further, that the costs occasioned to the defendant by the
parts of the bill, and the schedule thereto, so adjudged tole
impertinent, should be paid by the complainants to the de
fendant, or his solicitor, upon the same being taxed by the
clerk ; to the court of appeals in the last resort in all cases

of law.

Dated March 6, 1869.
JOHN P, STOCKTON,

Solicitor of complainars.

10 I conceive there is good cause for appeal in the adbove

stated cause.
ROB’T GILCHRIST,

Of counsel with conplainants.

Petition of Appeal.

[Filed April 7, 1869
Court of Appeals.

Between
The Camden and Amboy Railroad and '
Transportation Company,

20 Appellants,

On bill
and not

Charles Stewart,
Respondent.

70 the Honorable the Court of Appeals, in the last resort fo
causes of law.

The humble petition of the Camden and Amboy
and Transportation Company, the appellants in the a o
stated cause, respectfully shows—that your petitioners
themselves aggrieved by a certain order and decree ma
30 the Court of Chancery, by his Honor Abraham 0. a P8*
Chancellor of the state of New Jersey, in a certain ca

A
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thean depending, wherein your petitioners are complain-
aty and Charles Stewart is defendant, bearing date on
tretwenty-sixth day of January, in the year of our Lord one
thosard eight hundred aud sixty-uine, in these respects,
towit.:

Thet the Court of Chancery, in and by said order, did
aderand adjudge, that the first, second, third, and fifth excep-
tastaken by the defendant to the complainants’ bill were
wdl taken, and that the same be and they were thereby al-
lowed and did further order and adjudge, that all that 10
mtof the said bill of complaint mentioned in the said first
exoeption of the defendant to the complainants’ said bill of
oonplaint, and beginning on page six of said bill, on the
firetling, with the words, “ Aud your orator further showeth
ato your Honor,” and ending on page niue of said bill,
with the words, “ I considered that clause accomplished,”
wasinpertivent, and that the same should be expunged and
gniden out of said bill; and further, that the following
wads mentioned in the second of said exceptions, to wit,

the matters in said deed contained, so far as they are in- 20
nsistent with your orator’s allegations herein, are untrue,
3?7 on PaSe hine of said bill, were impertinent, and that

C&ne should be expunged and stricken out of said bill;
A further, that all that part of said bill mentioned in the

ir of said exceptions, and beginning on page nine, and
A>pgon page sixteen, wherein and whereby the complain-

8 A1~ ‘ar&’ and in haec verba, two several deeds,
dpl r acrao*ledgment of one of them, purporting to be
Eilr d &ad Charles Stewart to the Camden and Amboy
andthVT” “ransPoatation Company, was impertinent, 30
@adbill U 6f me shou,d be expunged and stricken from
theverifi « furtber’ tbat all that part of said bill, and of
tasar !1 thereof, mentioned in the fifth of said excep-
afficesatl *8 nlar*e<x* Schedule U, and annexed to the

«ameshntla 1°bert GlIchrist’ was irnPertinent, and that the
gadverfi r ° exPunSed and stricken from said bill, and the

eaydid thereof- And that the said Court of Chan-.
potionsofaafl k? F!°d adjqd? e’ that all those Parts and
sad adiud o =*. ver” cation thereof, so as afore-

§e to be impertinent, and directed to be ex 40

a
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punged and stricken from said bill, should thereafter hawe
no force or effect, and should not form or be a part of sad
bill; and that the said Court of Chancery further ordered,
that the costs occasioned to the defendant by the parts of
the bill and schedule thereto, so as aforesaid adjudged to ke
impertinent, should be paid by the complainants to the de-
fendant, or his solicitor, upon the same being taxed by the
clerk.

And your petitioners humbly appeal from the said ader
and decree, on the ground that the same, in the particulars
aforesaid, is erroneous, and contrary to law and equty.
Your petitioners therefore pray, that the parts of thesad
order and decree of the Court of Chancery, ordering andde
creeing as aforesaid, may be reversed, set aside, and for
nothing holden; and that your petitioners may have sch
relief in the premises as to this honorable court shall ssem
meet.

Dated March 29th, 1869.
JOHN P. STOCKTON,

Solictor for and of counsel with appellant*.

Answer to Petition of Appeal.
[Filed May 3, 1869.[

This respondent, not confessing all or any of the nstters
to be true, as in and by the said petition are mentioned an
set forth, for answer thereto says—that such order was nn e
by the Court of Chancery, as in said petition is mentione , n
as to the date, substance, nature, and extent thereo»
respondent prays leave to refer thereto when the sameb a

be produced. ue

SO And this respondent is advised, that said order is agree

to equity and justice, and the rules and practice of sal A
and he therefore prays that the same may be aflirme
the parts thereofso appealed from, and that said aPPea
be dismissed.
Dated May 1st, 1869. ] Wj1 0N,

Solicitor of respondl
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Hill of Complaint, with, the parts thereof ex-
cepted to stricken out.

othe Honorable Abraham .0. Zabriskie, Chancellor of the State
of New dJersey.

Humbly complaining, showeth unto yotir Honor, your
asta, The Camden and Amboy Railroad and Transportation
Conpany, a body corporate of this state, created by public
atof the legislature of this state, passed February fourth,
eghteen hundred and thirty, that by said act, among other
things the said company was by that name made capable of 10
purchasing and holding real estate, and of enjoying and
exercising all the rights, powers, and privileges necessary to
pafect an expeditious and complete line of communication
fromPhiladelphia to New York, and were thereby invested
with all the rights and powers necessary to survey, lay out,
ard construct a rail road or roads, with all necessary append-
ages from the Delaware river to a point on Raritan bay, with
s many sets of tracks as the said company might deem
necessary, provided, that the said road, or its branches, should
mt exceed one hundred feet in width on the surface; and it 20
wes thereby enacted, that it should be lawful for the said
oonpany to construct a lateral road, from the main line of
s 1oad, from the nearest practicable point of said main
(TthtO " or("entown>aQd that the said lateral road might be

e same width and with as many tracks as the main

Oud as by said act will appear.

ndy°ur orator further shows, that your orator, having
or r d rou*e8 8uch road should be over the land

thenVA T ~ eWart’ &tuatec” (now in Bordentown borough,
tan«'V 16 t0OWn8"P ot Mansfield, in the county of Burling- 30

routes 1fit thereafter, by a survey and location of said
gate ' Fy A °® ce Secretary of State of this
dghteen ke twenty-fourth day of December, in the year
sadland f an<* 1°cate(l the said routes over the

ladyset f ful ~"arles Stewart, as in said survey is particu-
orth, the said company desiring more land than
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the fifty feet on each side of the.line of said survey, (which
width was in said survey declared to be the width of sid
routes and locations on the surface of the road,) for the pu-
pose of erecting thereon a depot, and having negotiated with
said Stewart for land for said depot and the land required
for said railroads as hereinafter stated, and having cometo
au agreement with him therefor, which was reduced to wit-
ing afterwards, your orator, prior to the signing of the agee
ment hereinafter mentioned, by the consent of the sad
10 Charles Stewart, proceeded to construct the said ralrad
upon so much of The land of said Stewart as was within fre
one hundred feet in width, appropriated to said railroad by
said location and survey, that is to say, within said fifty feet
on each side of the line of said survey, so filed in said Sere-
tary of State’s office, and proceeded to appropriate dher
lands so verbally agreed upon as the site for the depot; that
it was always the design of your orator to lay a double track
along the whole line of your orator’s railroad, as well over
the premises of said Stewart as all the Way to Amboy; that
20 neither, at the time of the location of said road, nor fora
long period after, was the idea for a moment entertained
that a single track of railroad would answer the purposes of
the company, or enable it to transact its business as a trars-
portation company mthat in pursuance of the said design
and before the said written agreement hereinafter set fot
was signed, the following works were done by your orator,
the whole of the said railroad over the land of said Sewart,
and all the way to Amboy* was graded for a double trac ,
all the bridges and culverts along the whole of the said lire
30 of the said road were constructed with a view to a dou e
track > that a double track, for a distance of five miles from
IlightstoWn to Gravel Hill, was actually laid | that al 1
estimates of the expense of constructing the said roa
been based upon the idea of a double track, and all t eaa
bankments, bridges, and culverts, which had been
structed-, or were in process of construction, were CODRU &
or constructing so as to accommodate a double tiac ,
in grading the said road on the said part of the sai aD
said Stewart, on which the same was located by sai
w0 .your orator, prior to the signing of the agreemen
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dter mentioned, had dug four trenches along and upon the
sadland of said Stewart, and, perhaps, a part in front on the
dure, for the purpose of laying therein broken stone, and to
pit therein stone blocks on which to set the rails, that being
themethod of constructing the said railroad at first, instead
of the modern style of putting ties on the earth directly;
thet each trench was dug to lay a foundation for a rail; that
trebridge over Black’s creek, the northern boundary of said
Sevart’s said land, was, prior to said signing of said agree-
mat hereinalter set forth, twenty-five feet in width, and
wm this bridge a double track was then actually laid ; that
the said Charles Stewart, up to the time of signing the agree
mat hereinafter set forth, from the year eighteen hundred
ard thirty, was living within a few hundred feet of the said
raled, and every day or every week or very frequently
&wall of the said operations of said company on his said
land and was not absent, as he has sometimes alleged, all
thetime from the year eighteen hundred and thirty, to the
tineof signing the agreement hereinafter set forth; that a
large portion of the land over which the* said railroad was
ocated lay on the shore of the Delaware river, in which the
tice ebbed and flowed.

And your orator further shows, that having proceeded so
arin the work of appropriating the said Stewart’s land for
M railroad and said depot, with his consent, and upon the
var a agreement that they were to pay therefor two thou-
A two hundred and fifty dollars, the said Stewart, on or

Q the Gay (f September, in the year eighteen
wmred and thirty-two, presented to your orator’s agent,

winA. Stevens, a bill, iu the words following :
* The Camden and Amboy Railroad and Transporta*

P Company to Charles Stewart,

or nine acres of laud as per deed, $2250 00
Dere ** '00* .year at six per cent., 1f5 00
Thatv $2385 00”

funds t 1 ¥Ora’or 8 alseit> Edwin A. Stevens, not being in
a t e moment, requested the said Stewart to take his

10

20

30
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check for the same, dated ahead, to which said Sewat
assented, and thereupon added to the said bill—
“ Interest for three months, till 1st Dec’r, 1832, $33 ®

$118 B’

That thereupon, Jeremiah Sloan, the counsel of your aa
tor, who was then present, but has since died, wrote unde
the said bill a receipt and agreement, in the words ad
figures following, to witi

“ 1832, Sept. 15, received of E. A. Stevens, his check m
Trenton Bank, dated December 1st, 1832, for the above sug
for which I agree to execute a deed of conveyance for the
above tract, in conjunction with Mrs. Stewart; and alsoa
grant of the right to pass in front of my premises with sid
railroad, the said company furnishing me with suitable
sage ways to the river, for which said check, when paid, wil
be in full.”

And thereupon, the said Stewart signed the said recapt
and agreement, and said Stevens delivered to him said chedk
which was paid at maturity.

20 And your orator further shows, that the said Stewart has
never conveyed to your orator the said nine acres of land,
pursuant to said agreement, nor made any grant of the sad
right to pass in front of his premises with said railroad; but
your orator admits, that the said Charles Stewart has, within
the last fifteen years, frequently declared he has made such
conveyance and grant, and stated, in his bill brought against
your orator and others, in the Circuit Court of the United
States, for the district of New Jersey, and filed some tinein
the year eighteen hundred and fifty-three, as follows:

30 “ And your orator further showeth unto your Honors, that
after handing the bill and receipt to Mr. Edwin A. Stevens,
which he did after he had signed the said receipt, your ora ar
also handed him the deed, executed by Mrs. Stewart andyonf
orator, conveying to the Camden and Amboy Railroa an
Transportation Company the nine acres of land above
scribed, with the right to pass in front of your orator s Bem
ises, on the river Delaware, with a track of railroad.

But your orator charges, that though the said receipt ree
to the account prefixed thereto, and said account refers
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dedfor the nine acres, it* refers to no deed containing the
gat agreed to be made of a right to pass in front of said
I Sevarts premises with said railroad, and no such deed,
dther for the nine acres, or containing such grant, was ever
ddivered to your orator, or any of its agents or officers, and
aogted And your orator charges, that if any deed were
, eertendered at the time of said receipt and agreement, the
I sameva8 rejected, and if delivered, the same is not in accord-
! ae with the said agreement, and said Stevens told said
I®evart that it would never do; that there is no dispute 10
\between your orator and said Stewart as to what the location
ad description of said nine acres of land so sold to your
aztords, and the same is properly described as to courses
addistances in the undelivered deed last set out. And
your orator further shows, that it is well entitled to have the
&dnire acres of land conveyed to it, and said graut of said
gt topass in front of his premises with said railroad made
toyour orator, but the said Stewart refuses to make such
eedand grant, but has always insisted upon uniting with
saddeed for nine acres said limited grant in said two deeds 20
It mentioned.
w'rdas further evidence that said deed was never deliv-
®e, your orator charges, that although the said Stewart
assince, some time in the year eighteen hundred and fifty-
1ee c aimed damages against your orator for exercising a
hs ia maiutain its railroad, with more than one track, on

n@&! rvH and b,rouSht two suits against your orator
N j Clrcuit C°urt of the United States for the district of

udra8T’ ~ dama§es’ be bas never claimed anything
tadbd¥\ (Qall®Y 8aid t0 ke contained in the deed pre-30
agtar h® u dedvered>by which it is provided, that your
a”estA/1l Luarantee bim against depredation and dam-
And 18ProPerty’ or even set it out in his pleadings.
Petendedt Fher evidenc6. of the fa<* that the said deed
delivered keen de”vered to your orator, was never
thet accePted by your orator, your orator charges,
uthevp A~ taid Stewart’ on the thirteenth day of March,
dluding T ei”-jeeD hundred and fifty three, w"rote a letter

ltterhe st°t~  8uPPO8ed deed to your orator, in which
ae that he had heard it was lost or mislaid, and 40
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also said that “ from the nature of the receipt taken for the
payment made me, I may be expected to furnish anther
deed similarly executed ;” and though in a letter toyour
orator, dated the twelfth day of September, in the year cigh
teen hundred and fifty-three, the said Stewart stated e
begged leave “ to hand to the president of the company, by
the hand of Mr. H, S. Crabbe, the duplicate deed containing
all thé grants made to the company by the original deed for
the nine acres of land conveyed to them for the purposes o
10 a depot, and also, the right of way at the foot of the bark
along my whole remaining river front, from White Hil to
Black’s creek, subject to such limits and restrictions asae
contained in the said original deed ;” yet the said Sewart,
having in his possession the rough draft, from which he de
clares the said supposed original deed to the company wes
made, aud which contains the said clause by which the sad
company agreed to guarantee him against depredations and
damages to his property, yet in the said deed to said com
pany, so sent by the hands of said Crabbe, no such dase
20 appears.

And your orator further shows, that it has no paper title
whatever to the said nine acres of land, and that said Stew
art has, in writing, by his said letter of the thirteenth day of
March, in the year eighteen hundred and fifty-three, a
knowledged his obligation to deliver another deed, evenif
he had previously delivered the one he alleges he did. And
your orator is advised, that it is entitled to such deed, if
none has been delivered and accepted by the company,
which they allege is the fact; aud is also entitled to such

30 deed, if said supposed deed had been delivered, both under
the lauguage of the original agreement, and of the letter o
the thirteenth day of March, in the year eighteen hundre
and fifty-three, and is entitled to such deed without any re
striction to a single track of railroad.. And though yo*
orator is informed that this court has already declare ,
another suit between your orator and said Stewart, t atl

deed for
may. not be necessary for your orator to have any # fif
the said right of way, and your orator may defend
against an action of ejectment under the survey and loca 1
4Q before mentioned, if ejectment will lie for such possession
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your orator exercises under the same; and this court has
dodeclared in said suit, that if such possession is not a
shjett of such action, that an execution in ejectment would
mt, and ought not, to disturb said easement agreed to be
ooveyed to your orator; yet your orator, for the purpose of
fully protecting its rights in this behalf, desires to, and does
presat to this court, at this time, its apprehension that the
sad Stewart will not regard the law of the land, but, in case
besucoeeds iu recovering judgment in an action of eject-
nat, which he has brought in the Supreme Court of this
g against your orator, by summons tested the first day
of December, in the year eighteen, hundred and sixty-three,
mwhich suit Stewart has filed his declaration, demanding
thelands which said railroad was located upon as aforesaid,
admn which said easemeut mentioned in said agreement
wes agreed to be grauted, and on and in which your orator’s
tradks, drains, and water pipes are laid, and other lands, will
prooeed to turn your orator, and its tracks and its drains and
water pipes, off of the said land in which the said easement
wes agreed to be granted, which are the same as those in
which your orator’s tracks are laid, and on which it has
rars and water pipes laid. And your orator insists, that
srhproceeding of said Stewart would be inequitable, and
eought, either now, or when he actually threatens to or
oes s0 proceed, to be restrained by the injunction of this
hororable court from so doing.
Tothe end, therefore that the said Charles Stewart may,
q! outoath, true and perfect answer make to this your
pshill, except as to the interrogatories hereto annexed,

adff SW Sto on” are requed to be under oath,)
sad 4 ma” ke decreed to convey to vour orator the
Stewrf16 aCPS an<® aS described in said deed of said
Stew't Wte' was acknowledged by said Charles
hr * f° re “ames Ewing» on the seventh day of Septerm
thishill 6 e’>"een hundred' and fifty-three, and in
meiid® 1P A at “arge5 without uniting in such deed any
ageadT h &ant of the easement by said agreement
farthe *11v “ran”e”» and be decreed to grant to your ora-
of aadp* V 0 Pass  front of his premises (within the lines

30

ocation of the route of said railroad,) with said rail- 40

H
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road, without any such restriction of that right as is amn
tained in said deed last mentioned ; and that such decree
and grant may be expressed in such terms as will effectually
carry out the intention of the executory agreement, and ax
thorize the use of the land within the lines of said location,
that is to say, the width of one hundred feet, or within the
lines of occupation, for as many tracks of railroad astle
complainant is, by its act of incorporation, or any oher
statute, authorized to lay down and use, and for drains ad
water pipes, and all other uses proper for the enjoyment of
the railroad of the complainants; and that the said Sewart
may be restrained by the injunction of this honorable cout
from dispossessing your orator under any writ of possession
to be issued in said action of ejectment, of the actual usefor
any number of tracks of railroad, or for drains and water
pipes, or analagous uses of the land on which the said -
road was located, or which is occupied thereby for the widh
of one hundred feet; and that your orator may have such
further and other relief as the nature of the case may require.
May it please your Honor, to grant unto your orator, row
or at and after any judgment which may be obtained in sad
action of ejectment against your orator, the states nust
gracious writ of injunction, to be issued out of and under the
seal of this honorable court, requiring and commanding t e
said Charles Stewart, his counsel, attorneys, and agents, an
the sheriff' or other person to whom any writ of possession
in said action of ejectment may be directed, to refrain from
dispossessing your orator of the actual use for any numbero
tracks of railroad or for drains or water pipes, or any analagous
uses of the land on which the said railroad is or was locate ’
or which is occupied thereby, for the width of one hun e
feet; and also, the state’s most gracious writ of subpoams,
directed to the said Charles Stewart, commanding himt a*
on a certain day and under a certain penalty, he e
appear before your Honor in this honorable court, then »
there to answer the premises, and abide such order an e
as the court may make in the premises. And your ora ar,

in duty bound, will ever pray, &c
JOHN P. STOCKTON,

Solicitorfor and of counsel withcmuvton™*
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Interrogatories to be answered by the defendant, under oath, re-
ferred to in the foregoing bill of complaint. '

Frst. Did you not sign such a receipt as is set forth in
thesaid bill, dated Sept. 15, 1832 ?

Swond. Did you ever deliver or tender to the complainant,
a any one on its behalf, a deed, in accordance with the
tems of said receipt, and the agreement therein contained,
ontaining a grant of the right to pass in front of your
premises with said railroad, as therein mentioned?

Third Ifyou ever tendered to the complainant any deed, 10
ddit not limit the complainant to a right to a single track ?

New Jersey, Hudson county, ss—Robert Gilchrist, being
duy sworn according to 1$iw, on his oath deposeth and saith
-that he acted as counsel for the above named complainant,
nasut brought against the said complainant by Charles
dewart, n the Circuit Court of the United States, for the
K M Jersey, being one of the suits referred to in

cause as “av’y)g been brought in that court;

I * wn  Stevens was sworn as a witness in said cause
2 sad Circuit Court of the United States, and testified, in 20

prent s presence and hearing* as is set forth in the sche-

me this affidavit annexed, marked Y, that the following

tow ? A an<* receipts marked in said cause A 1,

¢ f. The Camden and Amboy Railroad a
hon Company

ju, . To Charles Stewart,
rnine acres of land as per deed, $2250 0
G’ %r Olie year, at six per cent., 135 O
Interet for tn $2385 00 30

fee months, till December 1st, 1832, 33 75

“182 u $2418 75

tmBauk A 1r RCdofE* Steven8>his check on Tren-
> ae December 1st, 1832, for the above sum, for
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which I agree to execute a deed of conveyance for the abowe
4ract, in conjunction with Mrs. Stewart; and also, a gart
of the right to pass in front of ray premises with said ral-
road, the said company furnishing me with suitable passage
way to the river, for which, said check when paid, will ke
in full.

Charles Stewart.”

And deponent further says, that he has taken the copyd
the said account from the printed copy of the bill of am
plaint of Charles Stewart, in said Circuit Court of the Uited
States, and the receipt from the printed copy of the aswer
in said case, and as set forth above, they accord with dgo
nent’s recollection of the contents thereof; that Edwin A
Stevens aforesaid, is now absent out of the state of New
Jersey, and has been for several months past, and sne
where in France; and further, deponent saith, that an get-
ment suit has been brought, asis set forth in the annexed hll

Rob't Gilchrist.

Sworn and subscribed before me, at Jersey City, ths

eighteenth day of February, a. a. 1868.
L. Zabriskie, M. G-

State of New dJersey, ss—Be it known, that before ng
-------------------- ® a master in chancery, in and for said stateo
New dJersey, personally appeared Samuel C. Forker, of B
dentown, in said state, who, being duly sworn according to
law, on his oath saith—that the following is a true copyo *
certain receipt, given by Charles Stewart to the Cam eDan
Amboy Railroad and Transportation Company,
of which has beeu exhibited to him, and is now be ore
and is also marked JSo. 1, Exhibit A 2 on the parto ®®*
ants, in a certain cause depending in the Circuit ou 1
the United States, in and for the district of New Jersey
equity, wherein Charles Stewart was complainant, an
Camden and Amboy Railroad and Transportation Cotnp”
and others were defendants; that said receiptisin e
and figures following, to wit:
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“Dr. The Camden and Amboy Railroad and Transporta-
tin Company to Charles Stewart,

For nine acres of land as per deed, $2250 00
Interest for one year at six per cent,., 135 00
$2385 00
Interest for three months, till 1st Dec’r, 1832, $33 75
$2118 75

182 Sept. 15, received of E. A. Stevens, his check on
Trerton Bank, dated December 1st, 1832, for the above sum,
frwhich I agree to execute a deed of conveyance for the
aowe tract, in conjunction with Mrs. Stewart; and also, a
gatof the right to pass in front of my premises with said
raloed, the said company furnishing me with suitable pas-
sageways to the river, for which, said check when paid, will
kein full.

(Signed,) Chs. Stewart.”

Thet this deponent is acquainted with the handwriting of
the said Charles Stewart, and that the signature to the
adgiral receipt, of which, the foregoing is a true copy, is the
sigrature of the said Charles Stewart, and in his own proper
bandwriting,

Samuel C. Forker.

Swom and subscribed, this eighteenth day of December,
~+1867, before me.

S. M. Dickinson, M. C.

~ate of New Jersey, sa— Be it known, that before me,

a master in chancery, in and for said state of
Iti t erfel. personally appeared Richard Shippen, of Bur-
aw®D tbe state of New Jersey, who being duly sworn
savI'U? t0 1aW °n hi®° ath saith—that he has been in the
dnC?®° A fmdeD and Amboy Railroad and Transporta-
thet jtDPatl® ®nceDecember, eighteen hundred and thirty;
for the"?8jf16 blvar*ahle rule of said company to take deeds

belong  d they bouSht and Paid for; that all the deeds
b bee” It* e°mPand are in his keeping, and that he
t e recipient and custodian of them from the

20

30
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organization of the said company to the present noment;
that he has never received or had in his keeping a deed pr-
porting to have been executed by Charles Stewart and wife
and dated May tenth, eighteen hundred and thirty-two, oo
veying to the said railroad company a parcel or lot of ground
situated, lying, and being in the county of Burlington, ad
township of Mansfield, state of New Jersey, containing nre
acres, to the low water mark on the river Delaware; ad
that no such deed ever was delivered by the said Chades
10 Stewart and wife to the said railroad company. And ths
deponent further saith, that a certain receipt, given by (hades
Stewart to the said railroad company, and dated September
15th, 1832, is the only writing in the possession of the sad
railroad company, giving the said company a title to the nre
acres of land hereinbefore referred to and described, asths
deponent verily believes, and that said receipt isiu the wads
and figures following, to wit-:
“Dr. The Camden and Amboy Railroad and Trarspata
tion Company to Charles Stewart,

20 For nine acres of land as per deed, $2250 @
Interest for one year, at six per cent., 135 ®
Interest three months, till 1st Dec’r, 1832, BB

118D

1832, Sept. 15, received of E. A. Stevens, his check m
Trenton Bank, dated December 1st, 1832, for the above sum
for which I agree to execute a deed of conveyance for te
above tract, in conjunction with Mrs. Stewart; and aso®
grant of the right to pass in front of my premises with si

30 railroad, the said company furnishing me with soitab®
sage ways to the river, for which, said check when pa , W
be in full.

(Signed,) Chs. Stewart.”
Rich’d Shipp®

Sworn and subscribed, this €ighteenth day of DeMlbe’

a. d. 1867, before me.
S. M. Dickinson, U.






