o

I I

2.

3.

Le

5e

6o

Te

8,

g

STATE OF NEW JERQﬂY e t
Department of Law and Public uﬁ“‘c* pssweiler
DIVISION OF ALCOHOLIC BEVERAGE CONTROL
- 1100 Raymond Blvde. Newark 2, Na. Jo.

=

BULLETIN 1318 S | JANUARY 20, 1960

TABLE OF CONTENTS

APPELLATE DECISIONS - MORRIS COUNTY TAVERN OWNERS ASSN, ET AL,
ve PARSIPPANY-TROY HILLS, EVERLY AND FILADELFIA,

APPELLATE DECISIONS - MORRIS COUNTY TAVERN OWNERS ASSN, ET AL.
Ve PARSIPPANYQTROY HILLS AND DI LAVORE.

APPELLATE DECISIONS - FALDUTO v. PARSIFPANY~-TROY HILLS.
APPELLATE DECISIONS = BONnHOOD INC, veo ATLANTIC CITY.
DISCIPLINARY PROCEEDINGS (ASBURY PARK) - ALCOHOLIC BEVERAGES NOT

TRULY LABELED - LICENSE SUSPENDED FOR 20 DAYS, LESS 5 FOR PLEA.

SEIZURE - FORFEITURE PROCEEDINGS - SPEAKEASY IN BASEMENT OF
PRIVATE RESIDENCE - STOCK-OF ALCOHOLIC BEVERAGES, FIXTURES,
FURNISHINGS AND EQUIPMENT IN BASEMENT ORDERED FORFEITED -
VARIOUS ARTICLES RETURNED TO INNOCENT OWNERS. .

SEIZURE =~ FORFEITURE PROCEEDINGS - INTERSTATE TRANSPORTATION
OF . TAXPAID ALCOHOLIC BEVERAGES - PERMITS TO IMPORT ALCOHOLIC
BEVERAGES INTO STATE OF DESTINATION OBTAINED. SUBSEQUENT TO.
SEIZURE - MOTOR VEHICLE AND ALCOHOLIC BEVERAGES RETURNED,

SEIZURE - FORFEITURE PROCEEDINGS - INTERSTATE TRANSPORTATION
OF .TAX PAID ALCOHOLIC BEVERAGES WITHOUT NEW JERSEY PERMIT OR
LICENSE « EVIDENCE PRESENTED THAT THE SOURCE AND DESTINATION
OF SUCH BEVERAGES ARE LEGITIMATE - ALCOHOLIC BEVERAGES AND
MOTOR VEHICLE RETURNED.

AUTOMATIC~SUSPENSION (PASSAIC) - SUSPENSION STAYED PENDING

ACTION. BY LOCAL ISSUING AUTHORITY IN DISCIPLINARY PROCEEDINGS.

DISCIPLINARY PROCEEDINGS (EASTAMPTON TOWNSHIP) - SALES TO
MINORS - RECORD OF PREDECESSOR IN. INTEREST NOT CONSIDERED =
LICENSE SUPENDED FOR 15 DAYS, LESS 5 FOR PLEA.

.STATE LICENSES -~ NEW APPLICATION FILED.

New Jersey State Library



. BULLETIN 1313 o | : | o JANUARY 20, 1960 ,ﬁf -ff
' APPELLATE DECISIONS - MORRIS COUNTY TAVERN OWNERS ASSN. ET AL. y. j.f

1.

\ _ - STATh OF NEW JERSEY
- Department of Law and Public Safety
DIVISION OF ALCOHOLIC BEVERAGE CONTROL
1100 Raymond Blvd. Newark 2 N. Je

».PARSIPPANY-TROY HILLS . EVERLY AND FILADELFIA

~ APPELLATE DECISIONS - MORRIS COUNTY TAVERN OWNERS ASSN. ET AL. v;f];i

'.PARSIPPANY-TROY HILLS AND DI LAVORE

':n‘APPELLATE DECISIONS - FALDUTO Ve PARSIPPANY-TROY HILLS

”rMorria County Tavern Owners Aasociation,

Beverage Licenseeg of Parsippany=-Troy

- Hills, Elmer Schneider, Nicholas Drugach,

and North Central Gounties Retail Liquur

'.Stores Aasn.,'

Appellants,

’Tawnship Council of the Township of
_ Parsippany-Troy Hills, and Arthur Fo
' Everly and Agnes Filadelfia, '

‘Stores Assn.,

‘:Township Oouncil of the Township of

)
)

)

| )
"v._‘ j - .' S L ‘ )
oy

)

)

Respondents.
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Morrie County Tavern Owners Association,
Beverage lLicensees of Parsippany=-Troy -

Hills, Elmer Schneider, Nicholas Drugach,
and NOrth Central Counties Retail Liquor

.,vAppellants, o PRt
| | Y B
Parsippany-Troy Hills, and Salvatore R

Dilavore and Lucille DiLavore, t/a
. DnLavore's

)

)

)

T )
R ". if . .,", - ;

)

)

Respondentﬁo

e we ew e @ _-"un-—mq-—u-w‘mubmnbn'n

‘”James Je Falduto,

Ve

¢ﬂTownship Council of the Township of
;iParsippany«Troy Hills,

~~Frank C. ‘Scerbo, Esq. SOUR O
L . Councii of the Township of ParsippanynTroy Hills.;~_l“

Appellant, " ;
)';

, BE *\ o Respondent. )
Samuel Moskcwitz, ‘Esq., Attorney for the Appellant Nbrth Central
Counties Retail Liquor Stores Assn. - ,
Egan, O'Donnell & Hanley, Esqs., by John J. O'Donnell, Esq.,
‘Attorneys for the Appellant James J. Falduto.
Attorney for the Respondent Township

concLustons
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Aloysius Je Caﬁtellanos an@, Attorn@y for the R@»pondenta
Arthur F. Everly and Agnes Filadelfla. . :
Simandl Leff and Greenberg, Esqs8., by Robert H. Simandl, Esq., =
Attorneys for the Respondents Salvatore DiLavore'
end Lucille DiLavareo

BY. THE DIRECTGR*“
/ The H@&r@r hae filed the following Report hereina

A ”The first twe appeals are from the action of respondent Town- :
'ship Council (hereinafter Council) whereby on April 22, 1959 the mem=- .
‘bers thereof, by unanimous vote, adopted resolutions granting applica~
tions for two new plenary retaii distribution licenses(commonly known
as package store licenses), one to respondents Salvatore and Lucille
Dilavore (hereinafter Dilavere), for premises 137 Parsippany Road in -
"the Parsippany Lake section compriaing Election Distiricts No, 7 and
10, and the other to Arthur F. Everly and Agnes Filadelfia (herein-
after Everly), for premises located on the south side of Route #46,
500 feet east of Cherry Hill Read in Election District No. 1, both
premises being in ParsippanymTroz Hills Township. The third appaal
is from the action of the Council in denying on the same date appel-
lant?s application for a 1ic@nae of the same clasa.
"The app@ala were prosecubed by appellants North Central Countiea
Retail Liquer Stores Assn. (hereinafter Asscciation) and James J.
Falduto (hereinafter Falduto)., The other appellants withdrew their apa
peals prior to the hearing herein. _

“The Association attacks the grant of the af@resaid applications
on the grounds that (1) such action was prohibited by R.S. 33:1-12.14
(Numerical Limitation Law) and (2) it was arbitrary and unreasonable
for Council to conclude that there was any need or necessity for the
lssuance of the two additional licenses. Faldute alleges that the
reason the Council denied his application was because of prejudice
and that he was not given a falr hearing.

: "At the outset, it is deemed pertinent to allude to the cases
of Schneid@rwet_alpvawParsiégan““Tro; Hillsmand DiLavore and Nuzzi
ne%d@r et al. V. Parsippany-1ro , d Packard Bamberger
Co, Inca, Bulletin 1209, Item 2 ere%nai ter Re Schneider) wﬁicﬁ were
appeals from the action of r@apandent Council in granting applications

for two new package store licenses, one to respondents Dilavore and
Nuzzi and the oth@r to respandent Packard-Bamberger Co., Inc.

"In those cages appellants alleged the same two grounds why the
Council?s action should be reversed as those alleged by the Assoclation
herein and contended, as does the Agsociation, that since the popula~
tion of the Township of Parsippany-Troy Hﬂlls, according to the 1950
Federal census, was 15,290, including 7,799 patients and resgident
staff of Greystone Park Hospital an institution within the Township,
the population of the hospital should be excluded in enumerating the
population of the Township for the purposes of the Alcoholic Beverage
Law, ReSo 333l-12,14, the pertinent section of which provides thats

sno new plenary retafl distribution license
ghall be issued in a munlcipality unless and
until the number of such licenses existing in .
~the municipality is fewer than one for each three
. . .thousand of its population as shown by the last’
" then prﬁcedinp Federal census

: nThe Director in Ro Schnelder, which wos decided on Januﬂry
27, 1958 reversad the action of the Townahlp Council, but h@ida
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'For the purpese of determining whether the
licenmes in question are lgsued in violation of
the State Numerical Limitatvion Law, the patients
and staff of Greystone Park Hospital may not be
excluded from the official enumeration of the ‘
population of the respondent municipality as
certified by the laal preceding Federal census,!

o "The issuance of the two licenses in question increéaed the nﬁﬁé{j
ber of plenary retail distribution licenses from three to five and five .
: ’gugh %%cinigalire permitted in the munlcipality under the proviaionp.ots,

o "As to ground 2 alleged by the Association, the long-established -
principle governing the Directorf®s function on appeals from an issuing
authority*s opinion that there is need and necessity for a liquor oute .-
let at a particular location in a municipality was reasserted by the - .
incumbent Director in the recent case of Lykosh v. Perth Amboy et als, .
Bulletin 1295, Item 1, wherein he stateds S R

i 'The question whether er not there 18 a need ,
or neceegsity for a liquor outlet at a particular
location is within the sound discretion of the
issuing authoritv. In cages of the kind now - -
under consideration, the Directorts function is
to determine whether reasonable cause exists for
the issuing authority®s opinien and, if so, to .
gifizgoit§ a@té@nﬂulcgﬁrv vgaﬁargaﬁﬁ City, gul%e-

n Item 93 mﬁmgwﬁ%m§§@h1§ngﬁ.%E;Q@QQW“@:'J
al, Bulletin 658, Ttem i Kiough's Resceurant,
r

Tnc, et als v. Sparta eb @le, Bullebin 125
Ttem L.t :

, “"To ascertain if reasonable cause exists, the criteria must be - .
the faets upon whiech the issuing authority predicates its action. The
facts established on the appeal herein, &8 evidenced by exhibits and
the testimony of Mayor Frayler, G@un@iimen.Sutton and Downey, the  —~
Townghip Clerk Spitzer: (who were called as witnesses for the: Associa= : - -
tion), the Deputy Township Manager and Finance Director Cherkin and -
the Township Building Inspector Lee (called by the Council) show that . -
the Township of Parsippany-Troy Hills is approximately 25 square miles
in ‘area and is divided inte ten election districtsy that at the time
the new applications were granted there were existing in the Town- - =

shig twenty-one plenary retail consumption licenses, five limited re- .

- tall distribution licenses and three plenary retail distribution li- -

* censes; that the Parsippany Lake section of the Township, comprising . -
Election Districts No., 7 and 10, the Hiawatha section, com{ ising R
Election Disgtricts No. 4 and 6, and Election District No. 1 are the . -
most heavily populated areas ¢f the Townshipi that the Parsippany

- Lake section has six taverns, four warm beer outlets and one package

- s8tore license, the Hiawatha section hasg thres taverns and one package
gtore license, Election District No. 1 has six taverns and one warm
beer outlet; Election District No. 3 has one tavernj Election District -

- Noe. 5 has three taverns and omne package store license and Election - -
Digtrict No. 9 has two tavernsy that 2,441 building permits were is-
sued for residential dwellings since 19503 that the population of the

- Township in 1958, as estimated by the New Jersey Department of Con< =~
servation and Economic Development was 21,1333 that 550 residents of
the Lake Parsippany area signed a petition favoring the granting of .
the Dilavore application; that the Chamber of Commerce in the Township :
presented to the Council a ressclution favoring the granting of the S
Everly application; that there are 927 homes in Election Dimtrict No.
1l; that the locations of the Dilavore and Everly premises are in cone

formity with the requirements of the Townshlp Distance Ordinance and

- that no objectors appeared befors the Council when it conasidered the
applications for the licenses in question.
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"The aforesaid Township Officialsp regpondent s DiLavore ‘and _

Everly, appellant Falduto and six residents of the area for which the
applicationa.were granted testified that public necessity and convenience
~ warranted the granting of the additional plenary rotail distribution 11- V
- censes in those sections of the Township, . W

L - "Tyo retail distributicn licengees whose establishments are in ;i-
~‘communities adjacent to Parsippany-Troy Hills Township appeared at

. the hearing herein as objectors., They testified that they serve - .
. numerous patrons in Parsippany-Troy Hille Township, from which it may
s@be reaeonably inferred that the existing distribution licensed prem= -
“'dses in Parsippany-Treoy Hills Township are inadequate to serve the -

needs of the residents therein., - In any event, the objectors are li-
iﬁcensoes who. are. concerned mainly with lessening competition. ' :

o o “Considering the evidence adduced herein respecting tho second

: ground alleged by the Association, which evidence is substantially
different from that adduced in Re Schneider, I find that the Council,
-before granting the applications in question, gave proper considera- '
tion to the need and necessity for plenary retail distribution licenses
in the heavily. populated sections of the Township for which the ap-
plications in- question were granted and that _local gentiment favored
the Councilts action. Under the circumstances, it cannot be said

that the action of the Council was an unreasonable exercise of its
discretionary powers. Cf. Franco and Swick v, Phillipsburg et als.,
‘Bulletin 452, Item 1, and Bulletin ESE Inom 2 f BTgner Ve aterson L
et &lo, Bulletin 1289, Ttem 3, B

: “As to Falduto's olaim, it is evidont from the transcript of
-the proceedings before the Council respecting his application:
(Exhibit 0-1) that he was given a failr hearing and there is nothing
in the record to indicate that the members of the Counclil were
prejudiced or improgerly motivated. As reported in the minutes of
the meeting of April 22, 1959, Mayor Frayler stated that the granting
of the two applications *takes care of the five licenses permitted. in
this, Township and the application filed by Mr. Falduto c¢annot be
acted on since we are up to the statutory limitation?. Cf.
Matweishxg ve Hillside et al., Bulletin 783, Itom 1.

v ”In view of all the facts and circumstances appoaring herein,
I conclude that the Association and Falduto have failed to establish
- by .the necessary preponderance of the evidence that the action of ,
- respondeént Council was erronecusS., - I therefore recommend that the = .-
. Council's action be affirmed and that the appeals herein be dismissed.“

- Written exceptions to the Hearert's Report and written argument -
'-'with respect thereto were filed with me by the attorney for the North
Central Counties Retail Liquor Stores Associationo-.:~ ; ,

, Having carefully considerod the entire record herein, including.j-
- the transcript of the testimony, the Hearer?s Report and the ex- o
" ceptions and written argument filed herein, I concur in the findings','\
>“and conclusions of the Hearer and adopt his recommendationo - -

Accordingly, it is, on this 23rd day of November, 1959,
. ORDERED that the action of the Township Council of the Township., o
of Parsippany-Troy ‘Hills be and the same is hereby affirmed and that?ﬁﬁp,
A the appeals herein be and tho same are hereby dismissed. oL

 WILLIAM HOWE DAVIS !*lif-"’
" DIRECTOR .

s

5
’.‘
¢



24

| BULLETIN 1318 | PAGE 5

APPELLATE DECISIONS ~ BON~HOOD, INC¢ v ATLANTIC CITY
BonuHeod Inco, a corporation of )
. New Jersey
t/a Beach Comber Bar ) o
App@llant ) , 'ON,APPEAL‘

Ve ) ~ CONCLUSIONS =
Board of Commissionera of the Pity ) AND
of Atlantic City,’ , P

A )  ORDER

Raspondento

Clarence Blitz, Esq., Att@rney for Appellant.

Chaim H, Sandler, Esq., Attorney for Respondent.

Brown and Frank, Esqsa, by William E. Brown, Jr., Esq, ' '
Attorney for Kentt's Restaurant, et al, Objectors

Louia Kravis, Esq., Attornay for McGee's Corporaticn, et al, Objectors

»BY THE DIRECTOR ¢

The Hearer has filed the following Report herein:

‘This is an appeal from an alleged denial of an appllcation flled
b{ appellant on. August 7, 1959 for a place~to~place transfer of its
enary retail consumption license from premises 2035-2037 Atlantic

‘Avenue to premises located at the southeast corner of Paeific and

Illinoi@ Avenues, Atlantic City.

"On the same date that the application weas filed a letter was
sent to counsel for appellant which acknowledged reweipt of the ap-
plication, and fUrther stateds

fNe a@ti@n can be taken by the Board of Commigw
sioners because the application iz illegal on its
face in that the proposed premises 1s within three
(300) hundred feet of three (3) licensed premises
and therefore a transfer would be in violation of .
the applicable City Ordinance,'t

"This letter was on the letterhead of the Department of Revenue .
and Finance, Liquor Licenging Bureau, Atlantic City, John OtDonnell,
Commissioner, Bernard F. Murphy, Supervisor, and was signed by such
supervisor. On August 11, 19593 the instant appeal was filed, al-
though the respondent Board a8 such, had net then and has not since
acted upon  the application, ‘ 4

"The application does not disclose on its face that the proposed

| location is within 300 feet of three other licensed premiges. Determi-

nation of such fact is not a purely ministerial function and, hence,,
cannot be delegated by respondent to such supervisor. Carugo v. Jerse
City, Bulletin 694, Item 1, Thus, there was no formal municipal action
to grant or deny appellantts application for transfer of its license ,
and, hence, there wag no action fromwhich appellant may appeal. Gelber
v. Freehold et ale, Bulletin 957, Item 2. Under such circumstances,
there is no alternative except to remand the. case to respondent for

~action upon the applications Ridgefieid Delicatessen Ve Ridgefield

“Bulletin 908, Item 4.

L \‘/‘ ]
"An appeal may be taken from formal action by a local’ issuing
authority, or from its unwarranted failure to take action within a

reasonab e time after a request 80 to.do. (No such request was made"
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fin the instance caee.) If’what transpired doee not, repreeentyfaii 3
formal action, or failure to act, the appeal is remanded for’ formal
1-%g§§on12y tge ieeuing authority. Hi ine Ve Elizabeth, Bulle in ’>v;
; enm .; 7 _ - . T

;f : "However for the guidance of respondent when eoneider ng-the =
application, it mugt be pointed out, insofar as its local ordinance - '
- 18 concerned, that since such ordinance has been presented in evidenoe,_
and the facts applicable thereto fully developed, if there is no .
change in the facts, tlie grant of the transfer weuld be prohibit e
*_and in! direct contravention of the dpplioable ordinance.

S mTg is ur ed by appellant that the Director should adjudge eucth-““
'ordinance invalid. .It would appear that.it ie not the function of
the Director to declare. an administrative invalidation.of an ordi= .

'nance--that the sound course is one confining the administrative. de-,”
cision to the specific issues and parties, and where the question. of
vapplicabilitﬁ and reasonableness of an ordinance is raised on appeal
o0 confine the administrative determination on the point to the - .

 reasonableness or the unreasonableness of the local regulation as ap~'' -
plied-in the particular case, Finbar et al. v.vJeree City and_ Com- SRS
vmuters Bar, Inc., Bulletin 917, Item 1. o T ¢

. "The ordinance here involved referred to herein as Qrdinance No.;*f
;8 ef 1956, 18 of the type known as a. distance-between-premisee ordi-~

‘hance, " Its legitimate public purpose is to prevent or guard.against
-undue-concentration of licensed places in perticular localities. o
Finbar et al. v, Jersey Cit. and Commuters Bar, Tnc., gupra, Its re=. .- -
sult 18 to limit ¢ : of licenses 5

Arening .distance that must separate one iiceneed premi ses from another; .-
‘the fewer the number of licenses that may exist within the municipality.:;‘
j-Petranjeli Vs Barrett, 33 Ne' do Super. 378 (Appe Dive 1954)s o

since the gréater the inter-- . -

| “The ordinance in question, in pertinent part, prohibits the transfero.

- se to premises within 300 ‘feet of other licensed premises, with
pgeii%igezxzeptigns to such prohibition., ‘One such exceptlon provides.

- that where, as here, the premises covered by a licerise are 80 damaged or
destroyed by fire so. ‘as to render-sald premises untenantable, and said

‘premises are not- repaired ‘or made tenantable within a period of flve (5)

~‘months from said .flre, a transfer may be granted to the same. licensee to f[

other premises within 300 feet of the premises so deamaged or- destroyed,

for:
though the sald other premises be within 300 feet. of the premises 2
flzzigh a: 1%cense is outstanding. The. ordinance further provides that not= :

icense may. be -
‘withstanding anything hereinbefore contained, that a 1
¥ransferredgto Zny premises within 300 feet of prenises for: which a
license of the type to be transferred is outstanding if the holder or.

holders of &ll. outstanding licenses of such type within 300 feet of th?'if;

fer R
mises to. which. transfer is sought, shall, prior to the trans e
EEZr;of, file with the Director of Revenue and Finance. of Atlantic Gityili
a. consent or consents in writing ‘to said ‘transfer., D :

"1

"The evidence presented establishes the appellant's premises

were destroyed by fire on June 17, 1959, that the proposed new preme’?ﬂ'”*

ises are not within 300 feet of the present licensed premises, but -

within 300 feet'of three other licensed premises of a type similar to . .~
appellantts, -and that it has not obtained consent to sueh tranefer from o

such licensees.i_~ L : e . : e .

‘"The appellant*e contention, in short is that the exception re~i

-quiring consent of such licensees i8 unreaeonable, and, herice, the en-i_gﬁ
- tire distance-between-premises ordinance is unreagonable, -The state- -

ment of the -contention supplies its own answer--that it 18 not “sound,
 In the Commuters Bar case, a somewhat similar provision was held un-
. reasonable without. affecting the other provigions of the distance =
~ ordinance. Indeed,:on. a peal to the Appellate Division (Tube Bar, Ince

Vo Commutere Bar, inc N. Je . Super. 351 (1952)) the grant of the
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.‘tranafer was set aaide ‘becausa of the failure to comply with other pro-.__
visions of such ordinance. In the zoning case, Levy va. Mraviag, 96 -
. NoJeLe 67 (Sup. Ct. 1921) cited by appellant, the application for per=
mit was fully in accordance with the ocal bullding code, %xce{t for
the consent of adjoining owners required by the ordinance. ding
- that the requirement for such consents rendered such ordinance in-
valid left the applicant fully qualified to obtain the permit., Even
- Af the consents required by the ordinance here involved be held un-
‘reasonable, it would, nevertheless, leave the appellant faced with
- the other proviaionc of the ‘ordinance prohibitlng such transfer. :

"It has long ‘been established that a local governing body haa ﬁ:
-‘nc Jurisdiction to grant or transfer a license in violation of the
”terms of a local ordinance, ~ Petrangell v, Barrett, supras S

L "I recommend that an order be, entcrcd directing that the matter»),~c
be remanded to the respondent with instructions to grant or deny ap-.1‘}\
pellant's pending application for transfer of its license, in the

- exercise of its reasonable discretion and in accordance with the

vopinicn herein," -

. No exceptions were taken to the Haarer's Report within the timc[ﬂ:ﬂi
limited by Rule 1L of State Regulation No. 1%, , SRR

3 Having carefully considered the facts and circumstancec herein,ﬁc??fj
"I ¢oncur in the findingc and concluslcns of the Hearer and adopt hie;~r*“
' recommendation.' ' \

Acccrdingly, it is, on this 7th day of Deccmbcr 1959,

- ORDEREB that ‘the matter be and ‘the same is hereby remanded to S
‘respcndent Board of Commissioners of the City of Atlantic City to con-a”;
. 'slder the merits of the apilicaticn for transfer of the license filed -~

_Ey appellant on August 7, 959 in accordance with the opinions here-*;ff'
: n..z N

WILLIAM 'HOWE DAVIS S
| DIRECTOR - T
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3. -DISCIPLINARY PROCEEDINGS - ALCOHOLIC BEVERAGES NOT TRULY LABELED ~
LICENSE SUSPENDED FOR 20 DAYS, LESS 5 FOR PLEA. :

In éh@-Mﬁtt@r of Di@ciplinary'
Proceedings;againat

)

| . )

Lillian Weinblatt , ,

t/a Metropolitan Hotel ) CONCLUSIONS

305-315 Asbury Avenue

Agbury Park, N. J, ) AND
)
)

AN

Holder of Plenary Retail Consumpticn ORDER
License C=72, issued by the Uity

Council eof the City of Asbury Park,

on a3 on M ® Q0 D @Y O3 W gp S 6P cap o3 M) a8 M ew OB

Seymbur S@‘W@iﬁblaﬁtg Esqg., Atterney for Defendant-licensee.
William S, Wood, Esq., Appearing for the Division of Alcoholie
o o ' Beverage Control.

BY THE DIRECTORS

: ‘Defendant has entered a plea of non wvult te a charge alleging
that she possessed in and upon her licensed premises alcoholic bever=
ages in bettles bearing labels which did not truly describe the con=-
tentd, in violation of Rule 27 of State Regulation No. 20.

. On August b, 1959 as ABC agent tested defendant?s open steck of
assorted brandg of liquor and ssized a number of bottles for further
tests by the Division's chemist. The chemist®s report discleses that
the contents ef four bottles were from 9 to 23 proof shert, low in
acids and solids end diluted., The comparisens were made with samples.
of genuine preducts of the labeled brands. A

' ‘Defendant has no prior adjudicated record., .I shall suspend

- defendant?s license for twenty days, the minimum pericd imposed in
a "refillh case involving four bottles. Re Grower, Bulletin 1263,
Item 6, Five days will be remitted for the plea entered herein,
leaving a net suspension of fifheen days.

- Investigation discloses that defendant?s business is not being
conducted at present. Thug, no effective penalty . can be impoged at - .
- this time, The effective time and date of the suspension, therefore,
will be fixed by further order which will be sntered by me after the
licensed premises shall have reopened for business.

Accordingly, it is, on this Rith day of Nevember 1959,

ORDERED that Plenary Retall Consumption License C-72, issued by
the City Council of the City of Asbury Park te Lillian Weinblatt, t/a
Metropolitan Hotel, for premises 305-315 Asbury Avenue, Asbury Park,
be and the same is hereby suspended for fifteen (15) days, the ef-
fective time and date to be fixed by subsequent order as aforesaid.

WILLIAM HOWE DAVIS
~ DIRECTOR .
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Ls SEIZURE -~ FORFEITURE PROCEELINGS - SPEAKEASY IN BASEMENT OF

' PRIVATE RESIDENCE - STOCK OF ALCOHOLIC BEVERAGES, FIXTURES,
FURNISHINGS AND EQUIPMENT IN BASEMENT ORDERED FORFEITED -
VARIOUS ARTICLES RETURNED TO INNOCENT OWNERS.

‘In the Matter of the Selzure

on August 8, 1959 of a quantity
of alcoholic beverages, fixtures,
furnishings and equipment at

41 Cumberland Avenue, in the
Borough of Penns Grove, County of
Salem and State of New Jersey.

[ ‘ ® 6 6 o & o &6 6 ® & & O N ©& @ 6 B

Case No. 10,065
On Hearing
FONCLUSIONS and ORDER

o9 09 DO 99 9D O 5D 9D

"'South Jersey Gas Company, by Albzit Gerner, Supervisor of Credit
- Sales. ,
' Horace Maecconi, t/a Melody Music Company, Pro Se.
I, Edward Amada, Esqo, appearing for the Division of Alcoholic
' Beverage Controio ,

BY THE DIRECTORS

This matter comes before me pursuant to the provisﬁons of Title e
33, Chapter 1, Revised Statutes of New Jersey, to determine whether a
quantity of alcoholic beverag@&9 and various fixtures, furnishings,
and equipment, described in a sthedule attached hereto, seized on o
August 8, 1959 in premises oceuplied by Edward Southerland, located at
41 Cumberland Avenue, Penns Grove, New Jersey, conotitute ‘unlawful =
property and should be forfeited.

When the matter came on for haarlng pursuant to R.o. 33: 1-66 an
appearance wags entered on behalf of South Jersey Gas Company, which
sought return of a hot water heater. An appearance was also entered.
by Horace Macconi, who sought return of a mugic machine, No one op=-
posed forfeiture of the balance of the property seized.’ '

- ABC agents testified te the following effect: The premises havev,'
the outward appearance of a dwelling, the basement of which was o
equipped with a bar, tables, chairs, a music machine and a pool tables -
A hot water heater, washer, and steam boiler were in the rear of the
basement. On August 7, 19593 at about 11l:15 P.M., one of the agents
and two companions entered the basement. The agent observed Edward -
Southerland behind the bar, and a number of persons drinking what ap- :
peared to be alcoholic beverageso The agent purchased from Southerland
a number of drinks of beer and whiskey for himself and his companions.
About midnight other ABC agents and local police officers entered the
bagement, and disclosed their identity, and questioned Southerland,
who gcknowledged that he had been selling alcoholic beverages in the
premises. -

Edward Southerland did not hold any license authorizing hin to
gell alcoholic beverages, and the premises were not licensed for that
purpose. The agents seized his stock of alcocholic beverages, and the '
furniture, fixtures, and equipment in the basement.

The seized alcoholiec beverages were intended for sale without a
license, and hence are illicit. ReS. 33:l-1(i). Such illicit al-
coholic beverages and all other personal property seized therewlth
in the premises constitute unlawful property and are subject to
forfeiture, RoS. 33:1-1(y), RoS. 3331<2, RoS. 33:l~66.

It appears that the hot water heater was purchased on a con—
ditional sales contract by Edward Southerland on July 31, 1959 from
the South Jersey Gas Company, delivered to the premises on August 3rd,
and was still crated when seized. The purchase price was $90.00, to
be paid in 90 days. The information on the sales contract is that
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‘Southerland operates a rooming house at the premisee, and hae ‘8" num-
‘ber of gas accounts with the concern. The purchase of the‘Heater on
a credit basis was influenced by his past satisfactory account with

the gas company, in that in any sales of less than $200,00, it relies -
entirely on its own credit experience with its customers. . The heaber s
was delivered on its behalf by a 1ocal plumbing eupply dealer-,"'

- From evidence presented by Horace Macconi it appears that 4n. May
1955 he purchased the music machine which was seized; that he received
a telephone ¢all from Edward Southerland requesting the loan: of the
music machine for use at a party on Friday, August 7th, and perhaps - -
for the weekend, and placed the machine at the premises, that such a -
loan is a normal practice in his business, and when he delivered the
machine in the basement, he assumed that it was a recreation room such .
as is frequently found in a private residence. Edward Southerland does
not appear to have any previous criminal record for violating any .
liquor laws, o O L

I am- satisfied that both South Jersey Gas Company and Horace : ,
Macconi acted in food faith and did not know or have any reason to0 be=-
-lieve that alcoholic beverages were being sold by Southerland in his
basement. ‘I shall therefore return the hot water heater and music . .
machine to the respective claimants, upon payment by each of the costs

- of the seizure and storage of the articles returned to. them. L

Accordingly, it is DETERMINED and ORDERED that if on or before
the 10th day of December, 1959, South Jersey Gas Company pays. the
costs of the seizure and storage of the hot water heater, and Horace = -
Macconi pays the costs of the seizure and storage of the music machine,
euch artielee will be returned to each respechively and it is further

DETERMINED and ORDERED that the balance of the seized property,
listed in Schedule "A" attached hereto, constitutes unlawful. property
and that the same be and hereby is forfeited, in accordance with the’
provisions of R.S. 33:1-66, and that it be retained for the use of
hospitals and state, county and municipal institutions, or destroyed
in;whole or in part at the direction of the Director of the Division
~of Alcoholic Beverage Control,

WILLIAM HOWE DAVIS

Dated:n November 30,‘1959 DIRECTOR '
S | ,.SGHEDULE “A" L S T
'f=7x- bottles of whiskey 1‘-gbooth .
96 = .bottles of beer .1 = Bally pool table
28j~~drinking glasses ‘1 = Seeburg music machine
-1l = bar ‘ and currency therein
1 - hot water heater 2 = tables ‘ .
1l - Westinghouse Laundromat l - Philco refrigerator
.. :Washing Machine - 1 = radio clock g
-1 = Kaiser diehwasher - & = chairs '
L = electric fan - : . 4 = stools :
-1 « Norge Washing Machine . 1l - televisgion set
1 - Kenmore ‘Washing Machine 1l - electric fan °
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"5e SEIZURE~FORFEITURE PROCEEDINGS - INTERSTATE TRANSPORTATION OF
TAXPAID ALCOHOLIC BEVERAGES - PERMITS TO IMPORT ALCOHOLIC BEVER=- -
AGES INTO STATE OF DESTINATION OBTAINED SUBSEQUENT TO SEIZURE - = =~
MOTOR VEHICLE AND ALCOHOLIC BEVERAGES RETURNED., L o

In the Matter of the Seizure

. on May 27, 1959 of a quantity
of whiskey and a Buick sedan,
on the New Jersey Turnpike at
the 35 Mile Post in the Township
of Mount Laurel, County of '
Burlington and State of New Jersey.

. % 4 0 0 0 0. % 9.0 0 0 o o0 o o @ o 0

Case No. 9986
 On Hearing | .
~ CONCLUSIONS and ORDER

o9 98 20 ©9 99 90 90

James E. Abrams, Esq., Attorney for Benjamin Barrow. = = . . '
I. Edward Amada, Esq., appearing for the Division of Alcoholic =
, . : Beverage Control. D L

' BY THE DIRECTOR: BN

Thie matter comes before me pursuant to the provisions of Title
33, Chapter 1, Revised Statutes of New Jersey, to determine whether
a quantity of taxpaid alcoholic beverages and a Buick sedan, de=~
. Scribed in a schedule attached hereto, seized on May 27, 1959 on the
New Jersey Turnpike at the 35 Mile Post, Mount Laurel, New Jersey,
constitute unlawful property and should be forfeited, - ~

'When the. matter came on for hearing, an appearance was entered
on behalf of Benjamin Barrow, who soucht return of the alcoholic
beverages and motor vehicle, ' ‘

It appears that on the above date and location a New Jersey State

Trooper halted the Buick sedan during his routine patrol of traffic
on the highway. The trooper ascertained that Benjamin Barrow is the
registered owner of the car, and that Barrow and two other men were -
‘passengers therein, When the trooper discovered the alcoholic bever=
"ages in the car and that none of the persons in the car had a New :
.. Jergey license or permit to trangport alcoholic beverages in this
gtate, the trooper took possession of the alcoholic beveragee and
motor vehicle pending determination of the source and destination of .
‘such alcoholic beverages. Thereafter such property was turned over
to ABC agents. : , P R

. Barrow, a resident of New York City, told the agents that he had
~purchaged the alcoholic beverages from a retail licensee located in
Washington, D.C. for his personal use and presented invoices from
- such retailer, However, he did not have a permit to import the al-
coholic beverages into New York, in accordance with the requirements
of that state, Bulletin 1204, Item 8. Rule 2, State Regulation No.
18 ‘governing the transportation of alcoholic beverages through New
Jersgey for delivery to another state requires the transporter to =
establish that such alcoholic beverages may lawfully be delivered at .
thelr destination., The transportation of alcoholic beverages, absent

suchvprogf, is unlawful, and subjecte the transporter to eriminal
prosecution, o ' S

Thefe‘has now been presented two permits issued by the New Yofk |

“State Liquor Authority to Benjamin Barrow authorizing the importation

into that state of 30 gallons of alcoholic beverages, deseribed by
. 8lze of containers, and two receipts for New York State tax on such
alcoholic beverages, referred to as arriving from Washington, D.C.,
issued by the Commodities Tax Bureau of the New York State Liquor
-Authority. Hence, the transportation and delivery of the alcoholic . -
beverages in question is now in full compliance with the law of that
© state and that of New Jersey insofar as seizure proceedings are con-
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" cerned. No opinion is expreesed as to whether these p
after the event affect the criminal proceedings, which ar hin the
eole juriedietion of the Proeeeutor of the County‘» : - '

Aocordingly 4t is DETERMINED and ORDERED that 1 on’ or bef ore
the lOth day of December, 1959, Benjamin Barrow pays the costs. inun,.-
curred in the seizure and storage of the motor vehicle and aleoholic
beveragee as listed in the aforesaid Schedule ™A" -such- ‘motor: iehicle O
>and alcoholic beveragee will be returned to hlm.vvi o

o WILLIAM HOWE DAVI
natedze.movember.3o, 1959 ~ DIRECTOR .

. SCHEDULE mav -

| 20~h/5 quart botbles of various brands of whiskey
-129-pint bottles of variocus brands of whiskey = .
lhhn /2 pint bottles of various brands of whisgkey :
- 1l=Buick sedan, serial No. 4A3029019, Engine No.
Uh8963hh, New York Regietrabion.aesacgm ' "

6. SEIZURE - FORFEITURE PROCEEDINGS - INTERSTATF TRANSPORTA., NOF - =
T TAXPAID ALCOHOLIC BEVERAGES WITHOUT NEW JLRSEY PERMIT ORfLIGENSE ~}.'

- ;TURNED. S
‘fcase No. 10 ,123

In the Matter of the Seizure on
October 26, 1959 of a quantity of

. alcoholic beverages and a Chevrolet
truck on Route 130 in the Township
of Greenwich, County of Gloucester
and State of New Jersey.

e o . O e @ 0 e & 6 o0 ® 0o 6 o O s o R &

Malandra & Tomaselli Esqe., by Joseph Tomaselli Eeq., ‘Attorneys . .
-for Seven Up Bottling Company of Maryland.;-'“'“
;David So Piltzer, Esq., appearing for the Division of Alcoholiec - =
: Beverage Control. o B

Al

oN APPLICATION*FOR‘RETURNA
OF SEIZED PROPERTY PRIOR
7O STATUTOR:'HEARING

00 00 69 86 09 93 69 89 00

:BY THE DIRECTOR“

On October 26, 1959 New Jersey State Troopers ,
fifbh quart bottles of various brande of taxpaid alcoholi .beverages
“and a Chevrolet truck owned by claimant, on Route 130, Greenwich, New - . .
Jersey, because Andrew A, Callens, the driver of the truck did not have

- in his possession any license, or permit authorizing transportation of
alcoholic beverages in New Jersey.. Later the truck and alcoholic
;beverages were turned over to ABC agents. - .. - e .

Application has been made pursuanb to Rule 1 of State Regulation L

_'No. 28 by the claimant for the immediate return of the truck. and'whiskey;j
on the ground that the truck is specially equipped for use by -its = .

‘mechanic in the servicing of repairs to machinery in its various af=

" filiated branches, and it is therefore handicapped in its business. N

(‘This fact has been amply establiehed by the- evidence pre ‘“ted.-we./“'

“While the whiskey and truck are technically sub~ B '
feiture by reason of the unlicensed transportation-of oholic bever- -
ages in this state, R.S. 33:1-2, R.S. 33:1-1(i) and (y), R.5. 33:1-66,

~ nevertheless, if it is clearly establiehed that - the "sourcé and; deetina«
-ftion of the alcoholic beverages is legitimate, I am authorized to remib
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forfeiture aﬁd return such property. R.S. 33:1-66(e) (f).

The bottling company has presented an invoice dated October 14,
1959 from a retall liquor dealer in Baltimore, Maryland, evidencing
the purchase of aleoholic beverages there by such company, which in-
volce includes the brands of whiskey seized. Witnesses on behalf of
the company stated that it is its practice to purchase alcoholic bever=-
‘ages for distribution to its customers as tokens of good will and holi-
day gifts; that the whiskey it purchased was stored in its plant, and
the seized whiskey was intended for delivery to its affiliate Saiiabury,
Maryland plant; that Andrew Callens, its supervisory mechanic loaded
the whiskey on its truck on Friday, October 23rd., While at the plant
late on that day Callens received a telephone message from its af-
filiate Gloucester, New Jersey plant that it was neceasary to replace
a vital piece of machinery; that such plant is normally closed on
Saturday, hence Callens drove the truck to his home with the machinery
part and whiskey, there parked the truck over the weekend, and on Mon=-
day, October 26th, was enroute to the Gloucester plant with the machinery
part, and from there intended to proceed to Salisbury. The witnesses
further testified that it was company practice to have each plant pur-
chase alcoholic beverages in ite own state, for the aforesaid purposes
and that the Baltimore company supplied the Salisbury plant. ,

On the posseibility that perhaps the selzed whiskey was intended
for distribution by the Gloucester plant, a check was made of the re-
tail liquor dealers in the viecinity of such plant, named by the com=
pany as the place where such plant purchaged alcoholic beverages for .
company use, which investigation discloses that the Gloucester plant
did purchase alcecholic beverages from time to time from such sources.
Even if the seized whiskey was intended for distribution by the
Gloucester plant, it could legally do so on ¢btaining the necessary
permite from the Division. However, on the basis of the evidence
presented, I shall accept the sworn testimony that the seized whiskey
was not so intended. ,

Accordingly, I shall return the whiskey and motor vehicle to the
¢laimant upon payment of the coste of the selzure and storage.

Accordingly, it is DETERMINED and ORDERED that if on or before
the llth day of December, 1959, the Seven Up Bottling Company of
- Maryland pays the costs incurred in the selzure and storage of the
motor vehicle and alcoholic beverages as described in Schedule mAn
such motor vehicle and alcoholic beverages will be returned to ite.

| S . WILLIAM HOWE DAVIS
Dated: December 1, 1959, ‘ ... DIRECTOR .

SCHEDULE_"Am

108 - L/5 quart bottles of various brands of taxpaid
“ . alcoholic beverages _ :
1 - Chevrolet truck, Serial Ne. 115648, Maryland
Registration 37-50-EL . o
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7o AUTOMATIC SUSPENSION - SUSPENSION STAIED PENDING ACTION BY LOCAL _
' ISSUING AUTHORITY IN DTSCIPLINARY PROCEEDINGS. : _

Autoo Susp° #176 :
" In the Matter of a Petition to Lift - ,
the Automatic Suspension of License e
C«82, issued by the Board of Com~ On Petition -
\missioners of the City of Passaiec to T
‘ _ ORDER -
'Joseph Lonisin : o
t/a Lonisints Tavern
"125 Third Street
Passgaic, No J.

et e ." . * N’

'Jcaéph’M. Harriaon, Esq., Attofney_for peﬁiﬁioneﬁa'
'BY THE DIRECTOR°" i

~ The petition herein discloses that on vaember 18, 1959, Joseph L
Lonisin was fined the sum of $75 and costs after being adjudzed -
guilty in the Municipal Court of the City of Pagsaic of a charge al-
leging that he scld alccholic beverages te a minor, in violation of =
Rs So 3381=77. Said conviction resulted in the automatic suspension '
of the license held by Joseph Lonisins. R.S. 33:1-31,1. Because the '
Division was informed that the licensee intended to apply for a stay @
of said. suspansion, the license has not yet been picked up. T -

Disciplinary proceedings have not yet been 4instituted against '
the licensee because of the said sale of aleohelic beverages to a -

- minor. A supplemental petition to lift the automatic suspension may
be filed with me by petitioner after the disciplinar{ proceedings -
have been decided., In fairness to petitioner I conclude that at T
this time the effect.of the automatic suspension should be temporarily
stayed. Re Kirchmayer, ‘Bulletin 1291, Item 1h@ _

: Aecordinglyg it is, on this.zath day of ‘November 1959,

ORDERED that the af@resaid automatic suspension be stayed pending
the entry of a further order herein. . _ A | L

 WILLIAM HOWE DAVIS,
- DIRECTOR :
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8. DISCIPLINARY PROCEEDINGS - SALES TO MINORS - RECORD OF PREDECESSOR
%N égT%%EgT NOT CONSIDERED -~ LICENSE SUSPENDED FOR 15 DAYS, LESS
F BA. . ‘ . ) -

' In the Matter of Disciplinary
Proceedings against .

Maude Eisenhardt, Inc. -

t/a Colonial Cottage -

N/W Cor. Jobstown Rd. and
Smithville-~Jacksonville Rd.,

- Eastampton Township CONCLUSIONS

PO Mto Holly, No dJa, , :

‘and

\

Holder of Plenary Retail Consumption :
License C-2 for the 1958-59 licensing . ORDER
year, issued by the Eastampton Township )

Committee, as since renewed for the
1959-60 licensing year to

Colonial Cottage, Inc.

\
N4 S Y

(the present changedvn&m@ of Maude
Eisenhardt, Inc.), for the same premises

R s AR > IR MR @ MY & ©P ey D M G D OF P M om U e en o

David Novack, Esg., Attorney for Defendant-licensee
Edward F. Ambrese, Esg., Appearing for Division of Alcoholic
' : . Beverage Control

BY THE DIRECTORS

Defendant pleaded non vult to a charge alleging that on September
23, 1959, it sold alecholic beverages to two minors and permitted the
consumption of such alcoholic beverages by sald minors on its li-
censed premiseg, in violation of Rule 1 of State Regulation No, 20,

'On the above date ABC agents at defendant®s licensed premises -
observed Robert =-~- (age 20) consume a bottle of beer purchased by
him from James Mee (the bartender) and also observed Glenda ===
(age 19) purchase and consume a bottle of beer sold to her by Joseph
Moore (another bartender). The agents disclosed their identity,

- gelzed. the unconsumed portion of the beer from Glenda and advised
Maude Eisenhardt (president and holder of 98% of the stock of the
corporate licensee) of the violations, ,

Counsel for the present stockholders of the corporate licensee
has presented a letter setting forth that on September 21, 1959, he
advised the Township Clerk of a change of eofficers and stockholders
of defendant corporationg that Maude Eisenhardt now has no interest :
in the corporation and that the name of the corporation has been changed
to Colonial Cottage, Inc. In alleged mitigation the letter further sets
forth that the violations apparently occurred on the date when the new
manager of the business employed by the present stockholders took over
the operation of the businessg and did not have an opportunity to dis-
migs former employees amidst the confusion attendant upon the change
of ownership. Insofar ag any effect of this statement on the penalty
for the instant violations, it presents no reagon for the imposition
of less than the minimum penaltye.

. Defendant corporate licensee has no prior adjudicated record. Howe
ever, Maude Elsenhardt, as an individual, has a past record while the
holder of a license at other premises. I conclude that the penalty to
be imposed therein should not be increased because of such prioyr record
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(Re/Kall@

R r¥s Tavern and Grove, Inc., Bulletin 1245, Item L4; cf. Re

: 38, , bulletin 1208, Item 6) since it appears that
, acquisition of the corporate stock resulted
from the economic distress of Maude Eisenhardt, Inc. and not from an
improper motive or desire to escape the effect of the prior record of
Maude Elsgenhardt as an individual., : : o

: I shall suspend defendant®s license for fifteen days (the minimum
penalty for an unaggravated sale of alcoholic beverages to a 19- and
20-year-old minor. Re Charles F. Harney, Jr,, Bulletin 1285, Item
13, Five days will be remitted ior the plea entered herein, leaving
a net suspension of ten days.. ‘ - S

- Accordingly, it is, on this 9th day of December, 1959.

i ORDERED that plenary retail consumption license C-2, issued by the .
Eastampton Township Committee to Colonial Cottage, Inc. (the present
changed name of Maude Eisenhardt, Inc.), t/a Coelonial Cottage, for
premises N.W. Cor. Jobstown Rd. and Smithville~Jacksonville Rd.,
Fastampton Township, be and the same is hereby suspended for ten (10)
days, commencing at 2 a.m. Friday, December 18, 1959, and terminating
at 2 a, m. Monday, December 28, 1959 ’

WILLIAM HOWE DAVIS
DIRECTOR

« STATE LICENSES - NEW APPLICATION FILED.

Theo. Hamm Brewing Co. ‘ o
t/a ‘Gunther Brewing Company and Imperial Brewing Co.
1101 South Conkling Street o
Baltimore 24, Maryland : : . . L
Application flled January 14, 1960 for person~to-person transfer
of -Limited Wholesale License WL~-17 from Gunther Brewing Company.

T

Sy
i, . -

(0 ~ iR gnnian,
Willliam Howe Davls %\@
Directpr

New Jersey Staie Library



