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WRIT OF CERTIORARI. 

NEW J ERSEY, to wit : 

The State of New J er sey to the Board of 
Commissioners of the City of Atlantic 

(Seal) City; Greeting : We, being willing, for 
certain reasons, to be certified of a cer-
tain resolution passed by the Board of I 0 

Commissioners of the City of Atlantic City, in the 
County of Atlantic at a meeting thereof held on 
January 20, 1927, awarding to Riggs, Distler & Com-
pany, Inc., the contract for the installation of a 
heating and ventilating system in Convention I-Iall 
now in the course of erection and construction on 
lands purchased by said City for that purpose to-
gether with an ordinance of said City passed and 
approved October 18, 1923, entitled "An or dinance 
providing for the purchase of lands and premises 20 
within the limits of the City of Atlantic City to bo 
used as and for a site for the erection of a Conven-
tion Hall, building or buildings, and providing for 
the preparation of plans and specifications and ad-
vertisement for bids for the erection and construc-
tion of the Convention Hall, building or buildings, 
and providing the necessary cost thereof, and for 
the submission of the entire question of this ordi-
nance to a referendum,'' and all subsequent ordi-
nances and resolutions with the reasons and 1ninutes 30 
of the meetings at which the same were passed or 
adopted and all things touching and concerning ihe 
same including the specifications prepared by the 
architects and engineers for the erection and con-
struction of said Convention H all, the advertisement 
for bids ana the bids submitted for the work of in-



2 Wr.it of Certiorari 

stalling the said heating and ventilating ~ystem as 
ft1lly and entirely as before you they rem~1n, to our 
Justices of our Supreme Court of Judicature, at 
rrrenton on the ninth day of February, A. D. 1927, 
you certify and send, together with ~his writ, that 
therein may be done what, and according to the laws 
of this Sia te, should be done. 

'\Vitness WILLIAM S. GuMMERE, EsQUIRE, Chief 
Justice of 01,:r Supreme Court, at Trenton, this 

JO eighteenth day of January, A. D. 1927. 

30 

EDWARD J. RELLELIN, 
Clerk. 

]iJMRRSON RICHARDS, 
Attorney. 

I allow this writ. Let it be sealed. 
T-Dach party to take depositions January 
18, 1927. 

By the Court 
Chas. C. Black, 

Justice of the Supreme Court. 

Depositions 3 

DE POSITIONS. 

NEW JERSEY SUPRE~fE COUR11• 

MARIE T. SMITH, \ 
Prosecutor, ( 

v. ) 
CITY OF .ATLANTIC CITY, 

R espondent. 

On Certiorari. 
Depositions. 

10 

- Depositions taken before C. W. J\!Iyrose, Supreme 
Court Examiner, in the city solicitor's office, Cit y 
Hall, Atlantic City, New Jersey, on Friday, Febru- 20 
ary eleventh, 1927, at one o'clock in the afternoon 
. ' 111 the presence of John C. Reed, Esq., appearing 
for Hon. Emerson L . Richards, at torney for tho 
prosecutor, and Hon. Joseph B. Perskie, city solici-
tor of Atlantic City. 

I t is stipulated and agreed by and between Emer-
son L. Richards,. atto~ney f~r. the prosecuto:·, and 30 Joseph B. Pers1ne, city sohc1tor for the City of --
Atlantic City, that the following facts shall consti-
tute the r eturn to _ be made by the City in the above 
~ntitled cause and shall also be used as part of the 
facts in the state of the case, and formal proof there-
of is waived: 

• 
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4 St,ipuiation 

1. rrhat the City of Atlantic City is a municipal 
corporation, and .that J\1:arie T .Smith is a citizen 
and resident thereof and a taxpayer therein. 

2. That on May sixth, 1902, the City of Atlantic 
City, by popular vote, adopted the provisions of an 
act entitled, '' An act relating to, regulating and 
providing for the government of cities,'' approved 
April third, 1002, and the various supplements and 

1 O amendments thereto. 

3. That it thereafter adopted and is now gov-_ 
orned by the provisions of an act of the Legislature 
approved April fifth, 1911, commonly called the 
vValsh Act. 

4. That on October eighteenth, 1923, the City of 
Atlantic City adopted the provisions of an ordinance 
entitled, '' An ordinance providing for the purchase 

20 of lands and premises within the limits of the City 
of Atlantic City to be used as and for a site for the 
erection of a convention hall, building or buildings, 
and providing for the preparation of plans and 
specifications and advertisement for bids for the 
erection and construction of the Convention Hall, 
building or buildings, and providing for the prepa-
ration of plans and specifications and advertise-
ment for .. bids for the erection and construction of 
the Convention Hall, building or buildings, and pro-

30 viding the ne•~essary cost thereoi:f, and for the sub-
mission of the entire question and of this ordinance 
to a referendum," a copy of which ordinance is at-
tached to the return and marked Exhibit Pl. 

4. That in pursuance to tlie ordinance aforesaid, 
an election was duly had in the City of Atlantic 

Stipulation 5 
Oity, ,~ith t~e _following result; that the voters, by 
vote of maJonty, approved 5802 and disapproved 
2135. 

5. T~at ~n December twentieth, 1923, the City of 
Atlantic City r egularly adopted an ordinance en-
titled '' An ordinance to authorize the acquirement 
?f lands to b~ used for convention building or build-
ings, convention purposes and facilities exhibitions · 

t t . ' ' en er -ainments, receptions, lectures, addresses, as- IO 
sem_blages ~nd other like purposes,'' a copy of which 
ordinance is attached to the return and marked Ex-
hibit P2. 

. 6. That in pursuance to H1e ordinance last men-
tl ono_d and marked Exhibit P2, the City did legally 
acq?ue the lands and premises ref erred to in said 
ordinance. 

_ 7. Tha~ on _the seventh day of May, 1925, the City 20 
o_f Atlantrn City regularly adopted an ordinance en-
iitled, '' An ordinance authorizing the issuance of 
seventy-five th~usand dollars ($75,000 ) temporary 
bonds o! ~he City of Atlantic City for the purpose 
of providing _funds wherewith to defray the neces-
sary costs and expenses for architects and eno·ineers 
for t~e preparatio~1 of proper plans, specifi~tions, 
~rawmgs and details for the erection and construe-. 
hon ~f a Convention Hall, building or buildings on 
t~e site recently purchased by the City of Atlantic 10 C1~y, and_ known as Rendezvous Park,'' a copy of - · 
which ordinance is attached to the return and marked 
Exhibit P3. 

8. That thereafter, on the twenty-third day of 
December, 1926, the City of Atlantic City regularly 
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adopted the provisions of an ordinance entitled, 
'' An ordinance authorizing the issuance of tem-
porary bonds of the City of Atlantic City in _the 
amount of six million, three hundred and thirty 
thousand dollars ($6,330,000) for the purpose of 
temporarily financing a further portion of the cost 
of erecting and constructing a Convention Hall 
building in and for said City," a copy of which or-
dinance ,is attached to the return and marked Ex-

10 hibit P4. 

9. '11 hat thereafter the Board of Commissioners 
of the City of Atlantic City advertised and invited 
the submission of bids for the erection, construc-
tion, equipment and completion of said Convention 
:Hall, and for separate divisions of the work in-
cluded therein and among other divisions of said 
work for which bids yere invited was the work of 
installing a system of heating and ventilating, in-

20 eluding the labor and materials necessary to co:11-
plete the installation thereof in accordance wit~ 
the plans and specifications prepared by the archi-
tects and engineers aforesaid. 

30 

10. ·That in pursuance to legal authority the City 
of Atlantic City advertised for bids for the con-
struction of the superstructure of the Conventjon 
I-Iall, which bids were to be returned on November 
four th, 1926. 

11. That all bids received on November fourth, 
1926, were rejected. 

12. That thereafter there was a re-advertisement 
and bids were received by the City Commissioners 
for the various branches of the work necessary for 

Charles H. Fay-D'irect 7 
the superstructure of the Convention Hall on De-
cember second, 1926. 

13. rrhat on November twelfth, 1926, the City of 
AUautic City adopted revised plans and specifica-
~ions for the construction of the superst ructure of 
the Convention I-Iall, and authorized the advertis-
ing for bids made r eturnable December second 1926 

' ' a copy of which revised plans and specifications is 
attached to and made part hereof, marked Exhibit 1 O 
P6. Also attached to and made part hereof is a 
c?PY of the first notice to the contractors, specifica-
tions, and so forth, marked Exhibit P 5. Attached 
to and made part hereof is a copy of the· base bid and 
addenda of Riggs, Distler and Company, and the 
Lase bid and addenda of John H. Cooney, Incor-
porated, marked !Dxhibits PS and P9, respectively. 
Attached to and made part hereof is a copy of t e 
resolution awarding the contract in question to 
Riggs, Distler and Company, marked Exhibit PlO, 
passed on January twentieth, 1927. This resolution ZU 
was presented January sixth, 1927, and passed final 
reading on January twentieth, 1927. ..,, : 

CHARLES H . FAY, sworn. 

Direct exainination. 

By Mr. Reed: 

Q. Where do you reside, Mr. F ayf 
A. Newark, New J ersey. 
Q. "\Vhat is your business~ 
A. II eating and ventilating contracting. 

30 
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Q. How long have you been in that business 1 
A. About thirty years. 
Q. I-Iad any experience in public work 1 
A. Do it exclusively for the last twenty years. 
Q. Are you familiar with documents, such as speci-

fications and so forth, for heating a.nd ventilating as 
put ont by the Boards of Education in the cities and 
the counties? 

A. Yes, sir. 
10 Q. I hand you what purports to be a copy of the 

r evised specification for the heating and ventilating 
of the Convention Hall in Atlantic City, Exhibit P6, 
and ask you to examine the clause which has to do 
with the type of traps to be used by the bidder and 
read that clause. 

11r. Perskie: I object to that. 

Q. Read it privately and then I will ask you what 
20 I want. 

A. Under this paragraph number two 1 
Q. That is the one, I think. 
A. Under the vacuum heating system. Adden-

dum number three, under date of November twelfth, 
1926, heating and ventilating specifications, Conven-
tion Hall, Atlantic City, New Jersey. U~der para-
graph two, '' Under the vacuum heating system nec-
essary apparatus, specialties and valves as manu-
factured by Dunham Company, Barnes and Jones, 

30 or other approved standard makes, shall be consid-
ered as equal to Warren and Webster specialties, 
valves, traps, and so forth.'' 

Q. Are you familiar with the Barnes and J ones, 
Dnnha1n and Company and vVarren and Webster 
specialties, valves and t raps, and so forth? 

A. Yes, sir. ' • 1 I • l 

Charles JI. Fay-Direct 9 

Q. What sort of a t rap do Dunham ~nd Company 
make ? 

Mr. Perskie: That is objected to as immaterial 
and irrelevant. 

Q. W hat sort of a trap is made by Dunham and 
Company ? 

A. A single diaphragm type. 
Q. W hat sort of a trap is made by Barnes and I() 

Jones ? 
A. A single diaphragm type. 
Q. l{ow many types of t rap do Warren and Web-

ster rnake ? 

~I r. Perskie : I object to this entire line of ques-
tioning. 

A . Two. 
Q W '.'. () . . hat type of valves and traps, in your opin-

10n, manufactured by Warren and vVebster, is equal 
to Barnes and Jones' and Dunham Company's 
traps ? 

Mr. Perskie : That is objected to. 

A . Their single diaphr agm type. 
Q. Have you read these specifications 1 
A. Parts of them, yes. 
Q. Have you read enough of them that have to ~() 

do with the inst ructions to bidders to be able to say 
~ hether or not there is any notice in these specifica-
tions that any one of the bidders would be permitted 
to deduct from his base bid any sum if Dunham 
Company t raps, specialties and valves were used, 
or Barnes and Jones' valves and traps were used 1 
Is there any notice ? 
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Mr. Perskie: I object that he is not qualified. He 
admits that he has not read the specifications in 
their entirety and I object to it on the further ground 
that it is immaterial and irrelevant. 

Q. Have you read all of the specifications that 
have to do with addenda, deductions, and so forth, 
and notice to bidders and general instructions t o 
bidders ? 

1\1:r. Perskie : I make the same objection to that 
line of questioning. 

A. Yes. 
Q. Is there ~nything in the entire specifications, 

instructions to bidders, and so forth, that you have 
read, that would give all of the bidders notice that 
they could deduct if Barnes and Jones' valves ·were 
used or Dunham's valves were used ? 

?-0 A. No, there is not. 
Q. In tendering a bid under these specifications, 

from your experience would you bid on the type of 
specialties, valves and traps manufactured by War-
re1i and Webster equal to or of the same type as 
manufactured by Dunham Company and Barnes and 
Jones ? 

A . .I would bid on the equal type, the same type. 
Q. And that is what typo ? · 
A. That would be their number seven single dia-

30 phragm type. 

Charles H. Fay-Cross 

Cross-examination. 

By Mr. P er skie: 

11 

Q. What relation, if any, do you occupy with the 
Cooney Company? 

.A. None. 
Q. Are you in any wise interested with reference 

to this particular awar d that wa!s made in this 
case? 10 

A. No, sir . 
Q. Where are you employed at the present time ? 
A. I am secretary and treasurer of .the John H. 

N e11es Company, heating- cont ractors. 
Q. Doing business where ? 
A . Irvington, New J ersey. 
Q. And you are here a t the instance of the Cooney 

Company to testify for them ? 
A. Yes, sir. 
Q. You don't know this Marie T. Smith, do you ? 20 
A. I do not. 
Q. Never met her ? 
A. No. 
Q. Never heard tell of her 1 
A. No. 
Q. 1\{r. Fay, you haven't read all of these plans 

and specifications, have you ? 
A. Haven't read all of them, no. 
Q. You have only read so much of them as you 

?oncluded you thought you ought to read; is that 30 
It ? 

A. No, no. I read as much of them as would be 
necessary to give_me a clear understanding of what 
I would have bid on had I been bidding. 
. Q. Can you intelligently say that without know-
ing what' was in that portion of the proposals or 
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specifications which you have not read, that that 
may or may not have affected your judgment in the 
matter1 

A. It wouldn't nave affected my judgment, be-
cause I read all that applies to that portion of the 
work. . 

Q. Did you read the plans and specifications on the 
original set of notice to bidders and plans and pro-
posals which were returnable in N o_vember of 19261 

I() A. Only that section that applied to the add-
enda. 

Q. Will you say that there was an addenda in the 
original plans and specificati~ns f . . 

A. No. That applies to this specification. That 
is correct. 

Q. You say there was no · addenda, then, to the 
original plans and specifications f 

A. I wouldn't say that. That applies to this one 
here. . . 

20 Q. You say the addenda as applied to the original. 
Do you now want to change that any- say there was 

"fi t' no addenda to the original plans and speci ca. ions . 
A. No, I won't say whether there was an addenda 

to the original or not. 
Q. You don't know, do you 1 
A. I don't know. 
Q. From your twenty or thirty years' experience 

that you have had, would you say that Warren and 
W ebstor spocialtios and Dunham Co1:1p~ny 's spe-
cialties and Barnes and Jones' specialties, as . to 30 these traps, were of equal value f 

A. Yes1 I would say they would be, of the same 
type. 

Q. When you say of equal value, do you _mean 
equal value from the standpoint of the service to 
which you subject these valves~ 

Charles H. Fay- Cross 13 
A. Yes. 
Q. You don't necessarily mean the same value 

from the standpoint of cost, do you~ 
A. No. 
Q. You know, as a matter of fact, that there is a 

difference in cost between Dunham Company, 
Barnes and Jones and Webster Company, don 't you f 

A. Well, they always vary, yes, but you don't 
know who is going to be high and low. 

Q. So when the expression is used, '' Will be re- 10 
garded of equal value,'' you, as an engineer, draw 
the conclusion that the expression is used as of 
value for the purpose to which you intend to subject 
those valves; isn't that right ~ 

A. Absolutely. 
Q. Supposing you were hired by the City as an 

expert in a case just like this to determine ,vho was 
the low bidder on a set of plans and specifications 
for heating and ventilating --

1'Ir. Reed: I make an objection to the supposition 
in this case and the speculation that the City Soli-
cifor asks this witness to indulge in, on the ground 
that it is irrelevant, immaterial and incompetent, 
and t ell the witness that he is not obliged to answer 
unless he is employed as an expert by the City. 

( Question repeated.) 

20 

Q. --and supposing the proposed contractor, 30 
without any obligation on his part at all in the prem-
ises, said that if y 0u used any one of three valves, 
11a1nely, either Warren and Webster, Dunham Com-
pany or Barnes and Jones, and you had reached 
the conclusion that for the service to which you were 
to subject them, they were of equal value, and you 



14 Charles l-1. Fay- Cross 

could get any one of the three cheaper, which would 
you recommend 1 

A. Well, if I vvere the city engineer, employed as 
an expert, and had written the specifications, I would 
have written --

Q. I didn't ask you how you wo·uld have written 
them. Please answer n1y question. 

A. '-l{ ell, if I was employed by him to give him my 
advice as to the merits of the three of them, and 

J () they had been so specified, I would say take any of 
them. 

Q. And if you could get any one of them cheaper 
than either one of the other two, you would feel 
morally and legally bound to r ecommend that they 
take the cheaper one, wouldn't you ? 

A. \iVell, I think you are going into a matter that 
is beyond my province to answer. 

Q. You are not now partisan. You are now speak-
ing as an expert. 

20 A. If I wore the contractor, I would naturally fig-
ure on using the one whose quotation to me was 
the lowest. That is competition. If they wer e so 
specified. If they weren't specified, I wouldn't use 
them. 

Q. Is that your answer to my question, l\fr. Fay? 
Is that all you want to say about it1 

, A. I think so, if I understood your question right. 
Q. I don't want any misunderstanding about my 

question. J\1:y question to you is, having determined 
30 that type A, B and C valves, i

0
n this instance War-

ren and Webster, Dunham and ompany and Barnes 
and Jones, were of equal value for the purpose to 
which they were to be subjected, and you could get a. 
bid on any one of those three types of valves cheaper 
than the other two, wouldn't you be morally and 
legally bound to recommend the cheaper 0ne, if they 
are all of the same value ? 

Charles I-I. Fay- Cross 15 
A. Well, I think you a r e asking me a question that 

is a little beyond my province to answer. I t vvould 
put me in a hypothetical position that I wouldn't 
assume unless I was employed for that purpose. 

Q. In other words, if we paid you to answer that 
way, you would answer it? 

A. No, absolutely not. 
Q. Then what do you mean by that answer? 
A. J?rom your statement there you tell me that I 

would answer for a price any question any wav you 10 
vvould ask me, which is absolutely -- ., 

Q. I vvant to give you every opportunity in the 
world to answer intelligently, and I don't want by 
my for~ of question to mislead you. I am going to 
repeat 1 t once more · that if you conclude that type 
Warren and W ebsier valve, Dunham valve and 
Barnes aud_ Jones are ?f equal value for the pur-
pose to ,vlnch you subJect them, and you can get 
any one of the three cheaper than any of the two 
others, and th_ey are of the same value for the pur- 20 
poses f or ,vlnch you are going to use them why 
wouldn't you select the cheaper one f ' 

A. From one standpoint I would. 
Q. Fron1 v.rhat standpoint wouldn't you 1 
A. Well, t~at would depend on what position they 

were pl_aced 111. I would be assuming a position-in 
ans:v:n11g your questions I would be assuming the 
pos1t10n of your ar chitect, your designer. 

Q. ~nd your refusal to answer is because you have 
a feeling morally that you were brought down here 30 
for Cooney, as a witness for him and don't want to 
testify to anything that might be~efit the other side• 
is that right f ' 

Mr. Reed ; I object to that question. 

A. No, sir. 
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Q. Did you look over the form of the bid sub1nitted 
by Cooney Company1 

A. Yes, as presented in that. 
Q. Did you notice in that bid any statement that 

if you want Warren Webster valves add two thou-
sand to the basic bid 1 

l\!Ir. Reed: I object to the statement of what is 
in this bid because it is in evidence and that is tho 

1 O best evidence. 

A. I did. 
Q. From your twenty y~ars of expcnence, what 

does that statement mean 1 
A. Well, I shouldn't have made it myself . 
Q. What do you think it means as it was made "/ 
A. If my statement of opinion is of any value, I 

would think that inasmuch as there was two valves 
manufactured by the same company, that the con-

20 tractor who submitted that was trying to clarify the 
situation. 

30 

Q. What type of trap or valve do you draw the 
conclusjon from that that Cooney did bid on 1 

A. He naturally bid on the number seven, the sin-
gle diaphragm trap1 that condition being set by your 
addenda. 

Q. On ,vhat was the two thousand additional 
based 1 

A. Based on the number five. 
Q. Also Warren and vVebster 1 
A. Yes. 
Q. And he concluded if they wanted that he would 

add two thousand dollars to his basic bid 1 
A. Yes. 
Q. What was his basic bid, do you know? 
A. Not from memory. I have seen it, but I 

couldn't tell you. 

Oliar.les II. Ray--Cross 

Mr. Reed : I t appear s to ·be $510,800. 

17 

Q. And if he included the Warren and W ebstor 
trap that he haid in mind, it would be $512,800, 
wouldn't it? 

A. No, I don 't think so-: The one he had in mind 
was the specified valve q,S near as he could incor-
porate it, I pres~me. 

Q. I-le bid on that $510,800, and if we wanted a 
Warren and Webster type, to add two thousand ? I 0 

A. If he wanted a sylphon type. 
Q. H e didn't say so in the specification, did he? 
A. No. 
Q. · He sai<;l, " If you want Warren and W ebster, 

add two thousand 1 '' 
A. No, he didn't say that. He said, '' If you want 

VVarreu, and Webster number five, add two thou-
sand.'' 

Q. So that if we wanted a Warren and Webster 
type Qf v~lve, his basic bid was increased two thou- 20 
sand dollars, wasn't it 1 

A. No; if he wanted a Warren and W cbstcr syl-
phon type, number five type. 

Q. I show you what has been marked in evidence 
he1·e as a copy of his bid, which says vVarren and 
Webster Compqny number five traps. Where do 
you get sylphon there 1 

A. Well, that is the :figure number of that typ2 
of valve. 

Q. If yoi1 wanted that type. of valve you would 30 
have to aqd two thousai1d qollars to his basic bid J? 

A. Yes, sure. 
Q. Did you see the bid of Riggs-Distler ? 
A. Yes. 
Q, Aµd the basic bid of that is $512,000, isn't it"? 
A. I can't tell you f r orn rr.te+11or:7. 



10 

18 Charles H. Fay---Cross 

Q. Assun1ing that to be a fact --
A. Yes. 
Q. And he said if we wanted to use Dunham valves 

we were to deduct three thousand dollars 1 
A. Yes. Some amount of deduction. 
Q. And if that be a fact you deduct the three thou-

sand from the five hundred and twelve and the basic 
bid would be five hundred and nine 1 

A. No, I wouldn't take it that way at all. 
Q. I didn't ask you that. Isn't that a fact, if you 

deduct three thousand from five hundred and twelve, 
his basic bid would be five hundred and nine 1 

1)1:r. Reed: I object to that question, and if 1\!Ir. 
Perskie wants to testify, let him testify. 

A. Well, if you deduct three thousand from that 
amount, that is what it would be, those figures. 

Q. You won't even admit if you deduct three thou-
;() sand from five hundred and twelve it equals five-

hundred and nine, will you 1 

J\1r. Reed: I object to the form of the question as 
being improper. 

A. That is what I say, if that is the way you de-
duct it, and that is the figure, all right, but I won't 
say anything about whether the traps had anything 
to do with it or not. 

30 Q. If Cooney Company's basic bid was five hun-
clred and ten thousand, eight hundred dollars, and if 
Cooney put a provision in his proposal that if we 
wanted a certain Warren and Webster type valve, 
add two thousand dollars, and the City concluded 
to use that type of valve, certainly that basic bid 
would be $512,800, wouldn't it 1 
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A. The two figures added together would prob-

ably be that , but they don't have to take that 
·t °lQ. I didn't ask you that. I said if the~ took 
i . 

A. If they to~k it they would have to pay for it 
surely. ' 

Q. If in th~ Riggs-Distler bid the basic bid ,vas 
$512,000 and the City concluded to use Dunham 
valves and were given the privilege of deducting 
$3000, wouldn't their basic bid be $509,000? 

A. If you deduct those two figures it might be. 
Q. Can you offe1: any evidence which will show 

~ny ?ombjnation of any type of valves to be used 
1n this case which will make the bid less that $509 _ 
0001 C l ' 

1\!Ir._ Ree_d: I object to the form of the question 
as being improper cross-examination and an i1n-
proper question. 

A. Well, I didn-' t look over them for combinations, 
but the three types of valves Vilere mentioned in the 
specification. From the contractors' standpoint, the 
contractor would use any one of the three. I don't 
see where you ask him to give you separate bids on 
those three valves. If I were the cont ractor, unless 
Y_ou asked for bids on those valves, I wouldn't con-
sider I had any legal right to bid on them. 

Q. You are now speaking as a contractor? 
A. As a contractor. 
Q. I am speaking to you as an expert heating man 

and I :vant you, if you can, to explain how you ca1; 
take either the Warren and Webster valve or the 
Dunh_am _valve or the Barnes-Jones valve or any 
coin?ination of. the three under the plans and speci-
fications, and reach a final r esult which will make 
the basic bid less than $509,000. 

10 
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Nir. Recd: I object to tl_ie question as being im-
proper cross-examination. 

A. Well, I don't know whether I ought to _be tes-
tifying as an architect or engineer. I am a h~ensed 
engineer, and I am not bro:1gh_t he~·e to ~estify as 
to my opinions as to what this situation might be as 
far as the right to deduct or add. . 

Q. That is your answer to that quest10n? _ 
A. That is. a function outside of my province, I 

] O believe. You are asking me to det ermine legal ques-
tions. 

Q. May I ask you, in order that I may _not have 
any misunderstanding, just what you do inte:1d to 
testify, or just what you think you are to testify to 
in this case? 

1fr. Reed: I object to the question because the 
gentleman has already testified. 

ZO A. That is the way I would have answered it. I 

30 

testified on direct examination. 

Re-direct examination. 

By 11 r. Reed : 

Q. The Barnes and Jones valve and trap, and the 
Dunham trap valve, and the Warren and vVebster 
number seven are all diaphragm traps; is that right? 

A. Single diaphragm trap. . . 
Q. A sylphon trap is an entirely different valve, 

is it not? . 
A. It is a trap composed of several members. In-

st ead of one member, it is several members, five, 
six, four. 
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Q. So that Cooney 's base bid would be based upon 

Warren and "\V ebster 's number seven, Dunham and 
Han1es and Jones; is that right? 

A. Yes. 

By Mr. Perskie: 

Q. When you say they made their bid on a cer-
tain type do you testify to that from your own 
knowledge or from what some representative of I 0 
Cooney told you ? 

A. Well, that is basing my knowledge on what 
would be the common, accepted custom and what 
f would do as a contractor. 

Q. And you assume that because you would do 
that, that Cooney did it; is that right? 

A. Well, I presume that is a fair statement. 
Q. Do you answer yes or no? 
A. Yes. 

AMBROSE J. WALSH, sworn. 

Direct examination. 

By Mr. Reed: 

Q. Where do you live, Mr. 1-lv alsh ? 
A. South Orange, New Jersey. 
Q. '\Vhat is your business? 
A. Heating and ventilating contractor. 
Q. With whom do you work? 
A. J ohn H. Cooney, Incorporated. 
Q. Are you an officer in that company 'F 
A. Vice-president and secretary. 

20 
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Q. As such officer of the Cooney Company did you 
examine the specifications, revised, Exhibit P5, for 
this ventilating and heating system at the Conven-
tion Hall f 

A. I did. 
Q. I-Iow long have you been in this business 1 
A. Seventeen years. 
(l Ts j t your special province to make the bids 

ill auswer to municipal tenders 1 
] O 11-. W c do. 

Q. Did you read a11 of the revised specifications 
in this case 1 

. A. I did. 
(l ls there anything in the revised specifications 

or in the advertisements issued by Atlantic City 
Urn t advises the bidders for the heating and ventilat-
ing· contract that if the City decides to use Dunham 
·va'--lves and traps-, Barnes and Jones valves and 
traps, that they could deduct any sum from the base 

20 bid that might be made 1 
A . No. 
Q. A re you familiar with the type of valves mann-

f actured by Barnes and Jones ? 
A. I am. 
Q. What type do they manufacture f 
i't. Diaphragm type. 
Q. Arc you familiar with the type of valves and 

traps r.1.1anufactured by Dunham and Company? 
A. Yes. 

30 Q. What kind of traps and valves do they make? 
l1.. Diaphragm type. 
Q. A.re you familiar with the type of traps and 

valves manufactured by Webster1 
A. I am. 
Q. \Vhat type of valve does Webster manufacture 

i Im t is equal fri construction to Dunham valves and 
trans and Barnes and Jones valves and traps 1 ... 

.. 
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A. Webster nun1ber seven. 
Q. What other type of valves and t raps does Web-

ster manufacture? 
A. Nurnber fiv-e, designated as the sylphon type. 
Q. In what way is that different from the Dun-

ham type and Barnes and Jones type and Webster 
number seven. Just explain wherein the sylphon 
type differs from these other valves that are speci-
fied in this tender. 

A. The sylphon type is an entirely different con- 1 () 
struction from the diaphragm type. It has several 
men1bers and is unique in construction . 

Q. )j,.,rom the specifications put out by the City of 
Atlantic City, and _contrasted with your experience 
c1uring the past seventeen years, what type of valve 
and trap under this specification number two would 
you say thG City wanted you to bid on ? 

1r[r. Perskie : That is objected t o as irrelevant and 
immaterial. 

A. Number seven. 
Q. Webster? 
A. Inasmuch as there was no£hing in the speci-

fications for the contractor to be advised otherwise. 
Q. You say that from these specifications as they 

now appear in evidence in this case, that '\Varren 
and Webster trap number seven would be equal and 
the same style of operation as Dunham and Com-
pany and Barnes and Jones trap? 

A. I would. 
' I, _...,_ • > - · 

20 
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Cr oss-examination. 

By 11r. Perskie: 

Q. You say you have had 'con·siderahlo -experience 
in this type of ,vork ? 

A. I do. 
Q. Reading specifications and ihe like? 
A. 1 do. 

[ O Q. You have heard of Lockwood, Greene and Co1n--
pany, the a-rchitects and fmgi-neers in this case, 
haven't you, be·fote? 

A. I have. 
Q. You know them to be a r e:putable firm, don't 

you? 
.1\.. Yes. 
Q. If in the preparation of your proposal-I un-

derstand you prepared it; is that right ? 
A . Yes. 

20 Q. You understood that all the City was looking 
for was, if it wanted a vVarren and W ebster valve, 
nun1bcr seven, why did you put in your bid a War-
ren and Webster number five? 

A. Because the engineer suggest ed substitutions. 
Q. I-low did you get that suggestion ? 
A. It emanated from my own mind. 
Q. Sir? 
A. The specifications gave the contractor the right 

to make such suggestions. 
30 Q. And it was in pursuance to that suggestion 

that you put in this "\Varren and , Vebster number 
five; is that right? 

A. Yes. 
Q. Did you bid on Dunham valves in this thing? 
A. I bid on the specifications. 
Q. Did you bid on the Dunham type of valve in 

this case? 
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.. A .. . I bid on what was specified. 
Q. There were three specified. I t was specified 

that you could use , Varren and Webster, that you 
could use Dunham and that you could use Barnes 
and J ones. What type of valve did you calculate 
on when you made your proposal? 

A. I calculated on using any one of the thr ee. 
Q. So it is justifiable to reach the conclusion that 

you were calculating on Dunham valves, too; isn't 
that right? I 0 

A. No such thing. 
Q. If you were -bidding on any one of the three, 

why is11 't that so? 
A. I could use any one of the three that were 

specified. 
Q. I dicln 't ask you what you could use. I asked 

you what valve you were calculating on when you 
n1ade up your figures as a result of which you put 
in your bid. 

A. f don't remember. 20 
Q. I-Iow many proposals have you made since you 

made this particular one? 
A. I suppose about fifty. 
Q. Of the magnitude of half a million dollars and 

more ? 
A. Some almost equal, yes. 
Q. And you don't know now on what type of valve 

you bid, whether it was the Warren and Webster, 
Dunham or Barnes and Jones; is that right ? 

A. You want to know what quotation I used in ~() 
making up our proposal; is that right? . 

Q. No,' sir. I --wanted you to tell me what type of 
valve you were calculating on when you made up 
your figures as a result of which you put in your 
bid. 

Mr. Reed : I ohject to that question because the 
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witness has already said that he bid on the specifi-
cations, which included the use of Barnes and Jones, 
Dunham arid Warr en and vV e bster. He has already 
answered the question. 

( Question repeated.) 

A. I don't remember what price we calculated 
in our estimate. That is three months ago. 

Q. I didn't ask you what price. I a sked you what 
type valve 1 

A. I don't remember. 
Q. You knew you were going to come to t estify 

in this case~ 
A. I did. 
Q. You remember that, don't you ~ 
A. I certainly do. 
Q. And you remember that you lost out 1n this 

contract, at least, so far~ 

N[r. Reed: I object to that. I t is no part of this 
issue. 

A. I do. 
Q. And knowing that you were coming here t o tes-

tify in this case, you are not even prepared to say 
wha.t type of valve you were calculating on when 
you made up your bid ~ 

30 Mr. Reed: I object to that on the ground that 
the witness has already fully answered the ques-
tion. 

A. It is of no consequence as to what we may have 
calculated on using in our proposal. We had the 
privilege of selecting any one of the three, 
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Q. And you might have selected Dunham valves 1 
A. It is possible. 
Q. I f you selected Dunham valves, your basic bid 

of $510,800 would have r emained the same wouldn 't 
. t 'l? ' 1 . 

A. Absolutely. 
Q. And the bid of Riggs-Distler under Dunham 

would have been $509,000, wouldn 't it 1 
A. I don't say their bid would be that at all. 
Q. They said that their basic bid was $512 000 10 

didn't they 1 ' - ' 
A. Yes. 
Q. They said if we wanted to use Dunham valves 

detlnct three thousand dollars. Wouldn't that mak~ 
their basic bid $509,000 if they used Dunham valves 
and that was accepted by the City1 

A. No, it 'Wouldn't make their basic bid $509,000. 
Q. ""\Vhy do you say iha t f 
~ . The specifications called for certain prices 

·wluch would he the basic bid. Outside of that there 20 
is no basic bid. 

Q. That is your answer to that question~ 
A. It is. 

. Q. Y,ou said a lvhile ago that there was nothing 
111 the proposals or the specifications which called 
upon you to make either additions or deductions · is 
that right f ' 

11:r. R'ecd : I object to that question on the ground 
that it does not correctly state the answer that the 30 
witness gave. 

Q. Did yon say that as a result of having r ead 
these proposals and specifications that you reached 
1 he conclusion that you wer e not called upon 1n 

1 • 
ma1ung your bid to make any deductions or addi-
tions 1 
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11:r. Reed: I object to that question because it is 
not in acc0rdance with what the question was or 
what the witness testified to. 

A. I refer to the bids. 
·Q. That is your answer to that question 1 
A. Yes. 
Q. But whatever conclusion you reached, you don't 

IO deny that you pnt in your proposal, that if the City 
wanted Warren and Webster number five, they 
should add two thousand dollars to your basic bid 
of $510,800, do you 1 

20 

30 

l'Yir. Reed : Don't answer that. I object to that 
question because it is not the best evidence of what 
his bid was, and his bid_ is in evidence and it is the 
best evidence, and he is under no legal obligation to 
answer it. 

( Question repeated.) 

(No answer.) 

Q. Why don't you answer 1 
A. I refer to the specifications that are in evi-

dence. Why should I testify about something that 
is already in evidence 1 

J\Tr. Reed: Do you refer to this bid 1 

A. I presume that is what he is ref erring to, yes. 

11:r. Reed: See whether that is what you are re-
ferring to. 

lValter W. Couk--/Jirect 

A. I refer to the bid. 

l'Yfr. Reed: That speaks for itself. 

PROSECUTOR RESTS. 

RESPONDENT'S TESTIMONY. 

WALTER W. CooK, sworn. 

Direct examination. 

By Mr. Perskie: 

Q. What is your name7 
A. Walter W. Cook. 
Q. What is your occupation or profession 'V 

A. Architect. 
Q. With whom are you associated 1 
A. Locfowood, Greene and Company. 
Q. Who are they1 

29 

A. Lockwood, Greene and Company arc eno-inccrs 
of Boston, Mass. • 

0 

Q. How long have they been in the architect nnd 
engineering business 1. 

A. Over eighty years. 
Q. They do work all over the country f 
A. Yes. 
Q. Do you hold any official position with then1 °? 

A. I am their chief architect. 
Q. You are the chief architect of Lockwood, 

Greene and Company 1 
A. Yes. 
Q. Did vou have supervision of the plans an<l 

10 
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specifications with reference to t~e s:1perstructure 
of the Convention Hall of Atlantic C1ty1 

A. Yes, sir. . 
Q. Did yon prepare or cause to be prepared the 

specifications for the heating and ventilating of the 
superstructure of the Convention Hall 1 

A. Yes, sir. 
Q. The first plans and specifica_tions . which w~re 

approved by the City and on which bids were 111-
l l) vited to be returned were on November fourth, 19261 

A. Yes, sir. 
Q. Those bids were all thrown out, weren't they, 

rejected by the City 1 
A. Yes, sir. . 
Q. And ttere was a r e-adverti.sement ~or the con-

struction of the superstructure; 1s that nght1 
A. Yes, sir. . . 
(J. Is tl1e copy w~ich has b.ce~ offered here 111. ev1-

d1::)nc,-i, bids on wluch were 1nv1ted to be retu_n~ed 
0 011 December second, 1926, the document ?on~a1n1ng 
~ll the specifications for the heating and venti!atmg for 

the superstructure of the· Convention Hall. 

30 

1\.. Yes, sir. . 
Q. How did the plans and specificatio~s cb~er1 

}low did the documents containing the specificati~ns 
for the heating and ventilating of the. Conve1:tion 
I-I all as adopted by the City for the bids received 
011 November second, 1926, differ from those on 
which bids were invited on November fourth, 1926 1 

A. By the addition of addendum number th~ee. 
Q. Is that the addendum now attached to this par-

ticular specification under date of November twelfth, 
19261 

A. It is. 
Q. Do you know how that came about! 
A. Yes, sir. 
Q. Will you please explain it ~ 
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J'vI:r. Reed : I object on the ground that it has 110 

materiality to the issue. 

1.L It was issued to get further information on the 
bids and reduce the cost of the work to the City, 
and we particularly mentioned definitely articles 
which we would accept which were not mentioned 
before. 

1\1:r. Reed : I move that the answer be stricken be- 10 
cause it is not material to the issue. 

Q. Directing your attention particularly to the 
vacuum heating system with r eference to the type 
of specialty valves to be used, what type was pro-
vided for in the original specifications 1 

A. '11his Warren W cbster type was the only type 
mentioned. 

Q. In addendum number three you enlarged it so 
that 0110 bidder could use either Warren Webster, 20 
Dunham Company or Barnes and Jones Company f 

A. Correct. 
Q. When you used the expression '' Shall be con-

sidered as equal to Warren Webster specialties,'' 
and so forth, just what did you mean by that1 

1\fr. Rectl: I object on the ground that that is a 
matter of law and this witness cannot testify as to 
what he meant. It is for the Court to say. 

30 A. It was written to open up competition to the 
other hvo types covered, in order to reduce the 
cost. 

1Ir. Reod: I move that the answer be stricken, 
as an atton1pt to const rue the written specifications, 
which is the province of the Court. 
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Q. Was the expression "Of equal valuen based 
on the use to which the valve would be subjected or 
on the cost of the valve 1 

11r-. Reed: I object on the ground that it is an 
at.tempt to construe a perfectly plain written in-
strument, and that is in the province of the Court. 

A. Equal as to service. 

:tvir. Reed: I move to strike the answer on the 
same ground. 

Q. lVIr. Cook, do you know how many bidders there 
were altogether w,ith relation to tho heating and 
ventilating for the Convention Hall "? 

A. Four that submitted figures. 
Q. Do you recall their names~ 
A. I think I can name them all. 

Mr. Reed: I object on the ground it is not ma-
terial to the issue. 

A. H, ]J. Crook Company, the Riggs-Distler Com-
pany, John Cooney and the 'Shevlin Engineering 
Company. 

Q. Are you in a position at this time to say with 
referring to the records, approxi1nately what was 
the difference on the basic bid between the low and 

30 high among those four bidders 1 1 

JVIr. Recd: I object on the ground it is imma-
terial. The only material bids are in evidence in this 
case. 

A. I only remember the two low bidders as to 
actual figures. 
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Q:. You can't give us approximately the difference 

between the highest and the lowest among the four 1 
A. Would only be guessing. 
Q. Did you make an analysis of those bids 1 
A. Yes, sir. 
Q. Did you make a. recommendation to the Com-

missioners as to the result of your analysis 1 
A. I did. 
Q. How long have you been an architect your 

self 1 10 
A. Over twenty years. 
Q. IIow much experience have you had with heat-

ing and ventilating 1 
A. Well, I think I have had ·more that the aver-

age, as my work extends all over the Uni ted States. 
Q. During how many years did you say you have 

been with Lockwood and Greene 1 
A. I have been with Lockwood and Greene over 

eight years. 
Q. During that time have you had many contract s 20 

of this type, of heating and ventilating1 
A. Yes, sir. 
Q. Thoroughly familiar with that type of work1 
A. Yes, sir, I consider I am. 
Q. I-Iow did you reach the conclusion that --

:Mr. Reed: Are you going to put him on as an ex-
pert now1 

l\ifr. Perskie: Yes. 

:Mr. Reed: I would like to cross-examine him 
first. 

By Mr. Reed: 

Q. How many municipal convention halls has the 

30 
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Lockwood-Greene Company prepared the plans for 
aud supervised the erection thereof 7 

A. '-lv e have never had a municipal convention 
hall before. In fact, _there are very few in the coun-
try. 

Q. How many municipal buildings of any kind 1 
A. We have had considerable. 
Q. How many 7 Name them. 
A. I can ncime the high school of Spartansburg, 

I() South Carolina. 
Q. Vlhat ,vas the cost of that building1 
A. That building cost about $200,000. 
Q. There is quite some difference between that 

and a ten-million-dollar concern, isn't there 1 
A . It is a small job, that particular one. 
Q. What other municipal contract has Lockwood, 

Greene and Company ever had 7 
A. We haven't had any large municipal contracts. 
Q. Your business is a purely private business. 

20 A. No, sir, we accept all kinds. 
Q. I know, but you have largely been engaged in 

private business, haven't you 7 
A. The majority of our business has been that, 

yes, sir. 
Q. You are not an engineer, are you 7 
.A ... I am inasmuch as an architect is. 
Q. No, but you are not an engineer 0? You are 

an a1·chitect "l 
.1\_. I am an architect. 

30 Q. Isn't there a difference between au engineer 
and an architect 0? 

A. Yes, sir. 
Q. '\Vhat are you going to testify here as, an archi-

tect or as an engineer 7 
.1\.. As an architect in charge of this work. 
Q. Isn't the heating business, ventilating business, 

a science in itself 7 · 
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A. We have specialized engineers for each depart-

ment. 
Q. Where is your specialized engineer for tbis 

heating and ventilating business 7 
A. He is in Boston. 
Q. Is he here 7 
A. No, he isn't here. 
Q. You are just pinch-hitting for him 7 
A. No ; I have charge of his work. I supervise 

his work. l 0 
Q. I--:I:ow could you supervise his work if it is a 

special business 7 
A. I supervise it. I am in charge of the whole 

job. 
Q. You don't design it and say what shall be done 

with it, do you 7 
A. I have a good deal to do with it, yes, sir. 
Q. Do yon do it7 
A. Yes, sir. 
Q. What do you employ him for 7 20 
A. I-Ie works out the details and he is a specialist 

in that particular line. 
Q. And you are not 7 
A. No, sir. 

By Jvir. Perskie: 

Q. From your experience in this typo of work I 
want you to tell how you reached the conclusion 
that Riggs-Distler Company was the lowest bidder. 30 

J\1r. Reed: I object to that on the ground that 
that is for the Court to determine under the lav,r of 
this case and the law of this State, that this man 
has no right, by reason either of his qualifications 
as an expert or his employment by the City, to make 
such determination. 
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A. It was made after consultation with our en-
gineer and from our past experience in the award 
of con:tracts. 

Q. What reasoning did you go through to reach 
that result ? 

A. Very careful study of the figures and the ma-
terials and the specifications, and in our judgment 
the award ,Yas the only one that could be made. 

Q. Is there any combination of the three types 
l O of valves Warren and Webster, Dunham or Barnes 

and Jones, that you could use which would make a 
lower net result than $509,000 ? 

20 

1lr. Reed: I object because of the fact that the 
witness' ansvver calls for his conclusion and that it 
is not in his province, either as an architect or as 
some one batting for the specialist, to make any such 
conclusion. It is a matter for the City Commission-
ers to determine. It is a matter of law. 

A . N o 1 sir, there is not, after careful analysjs. 
Q. Did you receive any complaint from Cooney 

Con1pany 01· fron1 any other of the biddeTs that they 
did not in any wise understand the plans and spcej 
fic<ltions on ·which they were invited to bid? 

A. No, sir, not from any of them. No questions 
asked. 

Cross-examination. 

3') \ By Mr. Reed: 

Q. Yon are the proud author of these specifica--
tions ·; is that right, Mr. Cook~ 

A. I had general supervision. 
Q. Are you the author or a.re yon not? Did you 

draw them? 

/ 
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A. I supervised them. 
Q. What does that mean ? 
A. It means the usual method of an architect sup-

ervising specifications. 
Q. Will you please explain that to me ? 
A. It is quite a long story. It means going into 

all classes of work, the type boilers, the type radia-
tors, how they are hung, the type valves, and while 
I am not an engineer, I am familiar with it . 

,Q. Did you draw these specifications ? 
A. Not myself. I supervised the writing and they 

wore not written until I approved them. 
Q. You did approve them and tell them to write 

them and they were writ ten under your direction; 
is that right~ 

1L They '\Vero "\Yritten under my direction and ac-
cepted under my a ppr oval. 

Q. You approved them? 
A. Yes, sir. 

lO 

Q. Is there anything in these specifications at any 20 
point that advises all persons who might bid that 
if they used the Dunham valves and traps that they 
n1jght make a deduction from their base bid? Is 
there any notice to all of them to that effect ~ 

A. An addenda is a notice of that kind. 
Q. Is there any notice in these addenda that yon 

prepared 1 . 
A. That is what a,n addenda is issued for. 
Q. Show me where it is. 
A. An addenda itself, without any detail. 
Q. Where is it? 
A. That is an addenda you have your hand on. 
Q. Show me where in your addenda there is any 

notice. · 
A. An addenda is always issued to a cont ractor 

to allow him to give additional prices and informa,. 
tion to get that result. . 
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Q. I s there anything in this addenda that you 
gave to the contractors advising them that if 
Dun barn valves and traps were used they mi ght 
make a deduction 1 

A. That is th e r eason it was issued. 
Q. I s there anything in there 1 
A . I t speaks for itself. 
Q. Read it and say whether there is or not . 
A. Tbe v;rhole addenda speaks for it self for it self. 
Q. Is ther e any notice in there that they might 

1Ir. P er skie : I object to any argument between 
you and the witneRs. 

Q. Is there any notice in the specifications, then ~ 
Can you show that to me 1· 

A. I claim that is the notice, the addenda is the 
notice. 

20 Q. Where is it ~ 
A. The addenda itself. 
Q. Where in this addenda do you see th at they 

might deduct from their base bid any sum if they 
use Dunham valves! 

A. It calls for it right there, for additional prices .. 
Q. Where is it ~ 
A. All through her e. It says, ' ' Al tern ate p rices 

on boilers, boiler _ settings and vacuum pumps, sub-
mitted in proposal, will be given full consideration 

30 in awarding the contract . ' ' 
Q. Where does it says anything a.bout Dunham 

Yalves and traps 1 
A. We open up the specification, which invites a 

bid. 
Q. vVe understood that , but where does it say 

that anybody who might bid--

Walter W. Coo Jc- Cross 39 
1L An addenda is an invitation to bid . 
Q. I am asking you where in this addenda they 

ar c notified that if Dunham valves arc used the City 
\rill permit a r eduction in the basic bid~ 

A . I can't change my answer. 
Q. I s there a1iything in it which says so 1 
A. I refuse to answer except that the addenda 

speaks for that. That is an invitation. 
Q. I ,vill r ead the addenda and ask you to point 

out to me wherein they have a right to deduct. This 1 O 
is all of the addenda, is it 1 Your claim is, as I 
understand it, Mr. Cook, that this addenda marked 
number three contains in itself notice to the people 
who might bid that they can deduct from their basic 
bid any sum in case Dunham valves are used rather 
than Barnes and J 011es or Warren and Webster ; 
is that right 1 

A. Yes, sj r ; it is required. 
Q. That is all I want you to say. 
A. Being part of the specifications. 

By l\1r. P crskie : 

Q. And you say that because you say there is an-
other provision in the specifications 1 

A. I t is required in the specifications and it ties 
the two together. 

Q. Where is there an provision in the specifi-
cations which requires that 1 

20 

A. On page two, the general description of the 
work it says, "If the substitutions of material 10 
equally as good are offered at the time the bids are 
submitted they will be considered, and in the event 
of the owner wishing to accept the substitute, ar-
rangements wjll be made for the change before a 
contract is entered into. ' ' 
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ALEXANDER H. NELSON, sworn. 

Direct examination. 

By ~Ir. Perslrie: 

Q. What is your name1 
A. Alexander H. Nelson. 

1 O Q. What is your occupation 1 
A. Civil engineer. 
Q. I-Iow long have you been an engineer~ 
A. Thirty years. 
Q. What is your present employment~ 
A. Engineer for Atlantic County and associated 

engineer ;with Lockwood, Greene and Company. 
Q. Are you familiar with the plans .arrd specifica-

tions for the heating and ventilating of the Conven-
tion Hall as finally adopted by the City~ 

20 A. I am. 

30 

Q. Directing your attention to addenda number 
three, issued under date of N ovcmber twelfth. 1926, 
as to the type of valves or traps, is there any one 
combination of either Dunham Company, Barnes 
and Jones or Warren aJ.1'd vVebster specialty v.alves 
that you can make up from the bids of either Riggs, 
Distler and Company or John Cooney Company In-
eorporated, and get a lower net fig11re .than $509,-
000 

Mr. Reed: I object to the question on the ground 
that it calls for this witness' conclusion as to a mat-
ter of fact, and than is a matter of la:w for the Court 
to decide fr:om what appears were be.fore the Com-
mission and the evidence in this cas.e. 

A. There is no such combination. 
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Q. In other words, $509,000, according to your 
judgment, represents the lowest bid from all the 
figures submitted by any of the contractors on this 
particular phase of the work ~ 

A. It does. 

Cross-examination. 

By Mr. Reed: 

Q. Are you familiar with these specifications 1 
A. Yes. 
Q. Aro you familiar with addenda three~ 
A. Yes. 
Q. By the ,Yay, you are not a mechanical engineer, 

are yon~ 
A. No, civil engineer. 
Q. A heating engineer is more or less a mechanical 

10 

engineer, isn 'i he ~ 
', ~. ( ) A. I am not qualifying as a meclianical engineer. 

Q. You are not a mechanical engineer or heating 
engineer? 

A. I arn only qualifying on knowing what the 
plans and specifications show. 

Q. In addenda number three do you find any no-
tice to people who might bid, all of the public, that 
if the City decided to use Dunham and Company 
valves, the basic bid could be reduced 1 

A. Yes. 
Q. \Vhore do you find that in addenda three1 I am ~() 

asking you about addenda three, not page 2. I am 
asking you about addenda three. 

A. Well, you can't take a --
Q. There isn't anything in there, is there ~ 

11r. Perskie: Let him answer. 



42 Alexander H. N elso~Cross 

Q. You can't find it in addenda three, but you 
clo find another provision in the contract, at page 
two, which you say permits that deduction; is that 
right 7 

A . Yes. 
Q. That is what you want to say ? Let us see 

,vhat that is. Is that your answer 7 
A. Yes. Addenda number three revised the main 

body of the specifications and refers to them. 
IO Q. Your explanation you want to make is to call 

my a i ten tion to this 7 
A. Yes. 
Q. Will you read it7 
A. '' The contractor must submit a bid covering 

every item that is specified, and should he wish to 
suggest any substitute that he considers equal in 
value and efficiency with the one specified, ho shall 
state what the item suggested is, and what the differ-
ence in cost i s, if any." 

20 Q. That, you say, gives him the notice that he 
1nay deduct if the City decides to use the Dunham 
valve ; is that right 7 

30 

A. That gives him notice that he must name a 
price on any of those throe valves that he proposes 
to use. 

Q. That is your construction of that 7 
A. Yes, sir. 

Anne M. Delancy-Direct 

ANNE J\iI. DELANEY, sworn. 

,Direct examination. 

By tfr. Perskie: 

43 

Q. Miss Delaney, vvhat position do you hold in the 
City? 

A. Assistant city clerk. 10 
·Q. Do you have tho records of the proceedings of 

the City Commissioners before you 7 
A. Yes. 
Q. Will you please direct your attention to the 

1necti11g of the Commissioners held under date of 
December second, 1926, and give us a detailed state-
ment of 1.ho bids that were submitted for heating 
and Yentilating for the superstructure of the Con-
vention I-Iall 7 

A. Shall I read the bids 7 20 
Q. Give me tho names of the firn1s and their basic 

price number one, and so on. 

:7.\fr. Rood: I object to reading it from the min-
utes. I have the originals here. 

Nir. Perskie : This only refers to the bid of Riggs, 
Distler mid the bid of John I-I. Cooney. I want the 
other t wo bids. ·· 

30 
Q. In addition to tho bids of Riggs, Distler and 

Cmnpany and .John H. Cooney, Incorporated, how 
many other bidders were there 7 

., 
l\fr. Recd: I object on the ground it is not ma-

t0rial to tho issue. 
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A. There are two others. 
Q. Who are they 7 
A. H . E . Crook Company, Incorporated. 
Q. What was the price under item number one, 

the total lump sum 7 
A. $533,900. 

:Mr. Reed : I object to that answer and move it be 
stricken on the ground it is not materiaL 

Q. vVhat were the other prices mentioned by that 
concern 7 

A . Price number two 7 
Q. Yes . 
... !\_ . None. Price number three, $3570. 
Q. Is that deduct or add 1 
A. Deduct. Price number four, $40,400. P r ice 

nun1ber five, $23,900. Price number six, $114,850. 
Price number seven, $33,700. Then there was some 

20 more lo that. Shall I read it 7 
Q. That is sufficient for ,the purpose I wanted. 

vVhat was the next bid 7 
A. Shevlin Engineering Company. 
Q. "\\That was the total price under lump sum 1 
A. $525,000. 
Q. Then were there alternates~ 
A. Yes. 
Q. Just r ead a few of those. 
A. Price number two, $7923. This is deduct. N um-

30 ber three, $2979. Number four, $35,370. 
Q. And some more deductions in addition 7 
A. Yes. 
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It is st ipulated a:g.d agreed by and between counsel 
fo r the r espective part ies that this record may be 
used on the arg11ment of the rule to show cause 
why a mandamus should not go, as well as cer-
tiorari. 

I hereby certify that the foregoing is a true and 
con1plete t ranscript of the depositions taken befor e 10 
me in the bef or e-entitled cause. 

C. w. MYROSE, 
Supreme Court E xaminer. 

EXHIBIT P 5. 

GENERAL DESCRIPTION OF WORK 
rrhe Boiler P lant occupies the depressed portion 20 

of the basement near the corner of P acific and Geor -
gia A venues. Fuel and supplies will be received 
directly f rom the sidet rack on Georgia Ave. · 
FUEL. 11cxican fuel oil will be burned. This will 
be r ecci \·eJ in tank car lots and stored at the build-
ing in two steel tanks of approximately 23,500 gal-
lons each. These tanks will be buried beneath the 
~latf orms and entirely outside the main building 
line. '11bey will be cut off from the boiler room or 
other parts of the building by concrete walls and 30 
other means satisfactory to the Fire Underwriter s. 
OIL BURNING SYSTEM. The oil pumps and 
heater s will be located in a room shut off from 
other parts of the basement and adjacent to the 
space occnpied by the storage tanks. Oil will be 
supplied from the pumps and heater s to the boilers 
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with a r eturn circulation pipe back to the storage 
tanks. 
BOILERS. Three boilers will be installed, one of 
approximately 270 H. P . rated capacity ancl two of 
610 H. P . each. The smaller boiler will supply all 
the steam required during the sun1mer months and 
for the early fall and late spring seasons. Tho other 
boiler s ·will be used at other times depending upon 
the weather and the US\3 of the building. The full 

1 O boiler capacity operating at high rating will be re-
quired when the building is used with a capacity 
audience in the main Auditm·ium in the ·winter time. 
BOILE R SETTINGS. The boiler settings ·will be 
built with solid walls, of fire brick lining inside and 
r ed brick outside. The floors of the furnaces ·will 
be air cooled in order to protect the waterproofing 
of the concrete floor underneath. 
STACI( AND FLUE. The smoke flue ·will be built 
of 3/ 16" steel plate with insulating covering and 

20 will connect from the boiler uptakes to the base of 
the stack. 
BOILER AUXILIARIES. Three Duplex piston 
pattern boiler feed pump~ are provided. These 
pumps vary in size to correspond to the boiler sizes. 
There arc t'NO large pumps 12" x 8" x 12" and one 
small pump 71/,./' x 5" x 6". Cast iron feed water 
heater will receive all the returns from the heating 
systcn1 and other points of the building together 
with the city water make-up. This water will be 

30 heated by the exhaust steam from the f ecd pumps 
and fed directly to the boilers. The heater is de-
signed with an extra large storage capacity to pre-
vent possible waste of the hot water returns in case 
they con1e in irregular quantities. 
HEATING. The heating of the building is accom-
plished, throughout, by means of a two pipe vacuum 
system. 
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A. high pr essure main carrying approximately 

100 lbs. pressure is r.un around the building in the 
-Ground Story. Steam from this main is r educed at 
Boiler Room and at Pump Rooms No. 1 and No. 2 
for the direct radiation and at other points as 
shown for the air t empering heaters. Separate 
heating mftins ·with main valves arc provided for 
Stores, Ball Rooms, ~Iain Lobby, Stage and Dress-
ing Rooms. 

Low pressure condensation returns are piped to l 0 
vacuum pumps in Pump Rooms No. 1, No. 2 and 
No. 4 and discharged to feed water heater. 
. A high pressure supply main is run along the 

sides of building in Ground Story with valved con-
nections for Exhibition purposes. Returns are piped 
to Receiver Pumps in Pump Rooms No. 1 and No. 2· 
and returned to Feed Water H eater . 

I-Iigh pressure drips are piped to Receiver P umps 
in Pump Rooms No. 1 and No. 2 and to feed water 
heater in Pump Room No. 4. 20 
VE~TILATION. Ventilation is provided by me-
chaiucal means for the Garage, ~1ain Convention 
Hall, Ball Room and, to a lesser degree, for other 
parts of the buil<ling, the various systems bein()' 
l~sted in the Ventilation section of this Specifica~ 
hon. 

Auton1atic control f or the air tempering heaters 
and remote control of fan motors and dampers is 
provit_1cc1 for, the latter controls being, for the most 
part, 111 the Engineers' Room. 30 

. A remote temperature indicating system, with in-
d~cators principally in the Engineers' Room is pro-
vided undm· another contract. 
DitIENSIONS AND DEFINITE LOCATIONS. 
~he fig:1re_s and writings upon the drawings show-
ing or 1nchca ting dimensions shall be taken instead 



48 Plaintiff's Exhib·its 

of measurements of a drawing by scale, and no 
measurement of a drawing by scale shall be used as 
a dimension to work by. 

The plans are not intended to show exact loca-
tions of piping, valves, etc. These locations must 
be determined at the building with due regard to 
piping of othe:r trades, head room, building con-
struction, equipment, electric wiring, lights, recep-:-
tacles, etc., and run subject to the approval of the 

1 O Architect. rrhe Contractor shall take all field meas-
urements and shall be responsible therefor. Care 
must be ta.ken with regard to expansion, vibration 
and proper pitching of mains. In long runs dripped 
relays shall be made where required or directed for 
maintaining desired head room. 

• GUARANTEE. Tho Contractor shall guarantee 
that his work when finished, will form a complete 
and satisfactory system ready for successful oper-
ation by the O·wner. If in the opinion of the Con-

20 tractor there is any feature of the plans or specifi-
cations which if strictly followed out would prevent 
him from giving such guarantee he shall at once 
notify the Architect, who will issue additional in-
structions as necessary. 
SPECIFIC.l\..TIONS A D PLANS. A complete 
set of Architectural Plans are on file at the follo\v-
ing offices: 

Lockwood, Greene & Co., Inc., 24 Federal 
Street, Boston. 

30 Lockwood, Greene & Co., Inc-., 100 East 42nd 
Street, New Y oTk. 

Alexander H. Nelson, Associa tod Engineer, 7 41 
Guarantee Trust Building, Atlantic City, 
N. J. 

The Heating and Ventilating Specifications, the 
plans listed herein and the Architect's plans, on 
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file as above, form the complete list of plans and 
specifications for tho heating and ventilating con-
t ract. 
CONTRACTOR'S PLANS. The Contractor will be 
required to make complete working plans of the 
piping and duct systems and of equip1nent such as 
smoke flue, fan supports, etc. These plans shal] 
be submitted to the Architect for approval in ac-
cordance ,vith the General Conditions. E quipment 
drawings shall also be submitted for all apparatus I () 
and approval obtained before the apparatus is or -
dered. 
APPROVAL OF MATERIALS. All materials and 
apparatus used on the work shall be subject to the 
approval, in writing, of the Architect , this appr oval 
being obtained before the contract is signed. Whore 
two or more materials or makes of apparatus are 
specified, the Contractor shall state which material 
or make he proposes to use. The Contractor shall 
be required to use the particular materials appr oved 20 
in this manner, without change, after the cont ract 
is signed. 
OFFICE. Contractor shall provide and n1aintain 
on the premises an acceptable office space in which 
his plans can be displayed and kept in order. Suit-
able electric lighting shall be provided and main-
tained by arrangements with the General Contrac-
tor . Telephone connection shall be provided and 
maintained. 
PROGRESS OF WORK. Contractor shall as far 30 
as possible commence his work in the head house 
section and shall complete that por tion of the work 
as soon as possible. Contractor shall make such 
progress with his work as will allow the General 
Contractor to complete the entire work o.n or before 
July 15, 1928. 

" 
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AL'l1ERNA'rE BIDS Every item mentioned in the 
follo-wing specifications is intended to represent the 
materials that wj]l be demanded. 

The Contractor must submit a bid covering every 
item that is specified, and should he wish to sug-
o·est any substitute that he considers equal in value 0 • 

and efficiency with the one specified, he shall state 
what the iten1 suggested is, and what the difference 
in cost is, if any. 

IO If the substitutions of material ( equally good) 
are offered at the tin1e the bids are submitted they 
will be considered; and in the event of the O,,rner 
wishino· to accept the substitute, arrangements will 
be made for the change before a contract is entered 
into. 

If no iteins are suggested as substitutes at the 
tjme the bids are submitted, then no deviations will 
be allu,~·eu from the ma ierials specified. 

20 crrrY OF ATLANTIC CITY 
BOARD OF COMMISSIONERS 
INSrrRUCTIONS TO BIDDERS 

SEALED BIDS OR PROPOSALS FOR THE 
11:EATING AND VENTILATING 

]Tor tho Convention Hall in Atlantic City, N. J., as 
sho-\Yll by acco1npanying plans and described by at-
tached specifications, with the name of the person 
or corporation making the bid (which shall be sub-
mitted on printed blanks hereto annexed and en-

30 rlosecl in printed envelopes furnished with tBhe pldansf 
anl1 svecifica tions) will be received by the oar o 
Comn;issionors when called f 01· chuing a meeting of 
said Board to be hold at its meeting place in the 
City Hall at the honr of 3.00 P. 1\1., Thursday, No-
ve~ber 4 1926 and immediately thereafter, at said 
tirne and 

1

place 'c1uring a session of said Commission-
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ers, the bids will be publicly opened and read, and 
the award of the contract, if awarded, will be n1ade 
by resolution _of said Commissioners as soon there-
after as practicable. 

The person or persons or body corporate to whom 
the contract may be awarded will be requfred to 
execute and deliver a bond in the form hereto an-
nexed, with a surety or guaranty company that is 
authorized to do business in the State of New J er-
sey and that will meet the approval of the City l () 
Comptroller as surety for the faithful performance 
of the contract and for the payment of all lavYful 
claims of sub-contractors, materialmen and labor-
ers for labor performed and materials furnished in 
the carrying forward, performing and completing 
of said contract; said Bond to be in a penal snm 
equal to the contract price for the entire work as 
shown on plans and required by specifications; the 
execution of said Bond is to be approved by the 
City Solicitor. It will fur ther be required to ex- 20 ecute and deliver the Contract in the f orn1 hereto 
annexed and the said Bond, duly approved as afore-
said to the City Clerk of the City of Atlantic City, 
at his office in the City Hall, within ten days from 
the date of the service of a notice to the effect that 
the contract has been so awarded; and in case of 
failure or neglect so to do, he, they or it may be 
declared by the Board of Commissioners to have 
abandoned the contract and as in default to the City 
to the amount of the certified check accompanying 
the bid, as herein provided; and thereupon the work 30 
will be re-advertised and re-let, and so on until the 
contract be accepted and executed. 

The Lump Sum Bid must be written and also 
stated in figures and, in case of variance, the written 
price shall govern; all proposals will be considerc<1 
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as informal which do not contain unit prices for all 
ite;n{s as requil'etl by the Proposal form. 

Permission will not be given for the withdrawal 
of any bid or proposal. 

The Board of Commissioners expressly reserves 
the right to require-after the bids ~re received and 
before a contract is awarded-any bidder to present 
to it promptly, the following: 

(a) Evidence satisfactory to sajd Board that 
he has successfully per£ ormed work of the char-
acter proposed to be contracted for. 

(b) Evidence satisfactory to said Board that 
ho is possessed of or able to command the nec-
essary capital, materials and machinery to con-
duct the proposed work to its satisfaction_ and 
to complete .the same within the time prescribed. 

( c) I1iformation as to the sources of mater-
ials he proposes to use, places of manufacture 
and their manufacturers. 

( tl) Samples of such materials in quantities 
sufficient for testing purposes. 

If the bidder, so required, fails to present the 
satisfactory evidence r equired by clauses "a" and 
"b" 01· either of them, or shall fail to give the in-
formation as to materials, required by clause "c" 
or if such information, when given, shall not be 
satisfactory to the said Board, or shall fail to sub-
mit samples as 1·equired by clause '' d,'' which con-
£ orm in every respect to the requirements of the 
annexed specifications, and are satisf~ctory in eve_ry 

30 respect to the said Board; then the bid of _such bid-
der so failing (in the opinion of the said Board 
of Commissioners) will be rejected. 

The Board of Commissioners f 1,,uther reserves the 
right to reject the bid of nny bidder who, within the 
past ten years, 
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(a) shall have bid upon public work for any 

municipality in the State of New J ersey, and 
ha ving been awardec1 a contract, shall have 
failed to comply with the terms of the bidding 
by refusing or neglecting to enter into the for-
mal contract required, or shall have failed to 
furnish the required bond ; or shall have for-
feited thp sum deposited with his bid; or 

(b) shall have had any contract with any 
municipality of the State of New Jersey re- 10 
vokod by reason of his default thereon; or 

( c) shall have defaulted upon any contract 
'with any municipality in the State of New J er-
sey, to the extent of obliging his surety or the 
municipal authorjties to complete said contract. 

Tho Board of Commissioners also reserves the 
right to roj oct all bids if it shall deen1 it for the 
public interest so to do. 

Bidders shall state in their proposals their names 
and places of residence and if the bidder be a cor- 20 
poration the proposal shall state the corporate name, 
the namo of the State under whose laws it is in-
corporated, and if a New Jersey corporation, the 
location of its principal office in this State, and the 
name of the agent in charge of said office upon whom 
notice may be served. 

No extra con1pensation, beyond the amount pay-
able for the ,vork actually performed, shall be pay-
able. 

No proposal will be received or considered unless 
accompanied by Certificate of Surety made on the ~() 
attached form, and by a certified check upon a Na-
tional or State Bank or Trust Company, · drawn to 
the order of the City Treasurer of Atlantic City in 
the sum of Twenty Thousand Dollars ($20,000.00), 
the check 1nust not be enclosed in the sealed envelope 
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containing the proposal, but must be attached _to t_he 
outside thereof in such a manner as to be easily in-
Npectecl; in case such check shall be found t? be de-
f octi-ve, such proposal shall not be received or 
opened. 

_L\ 11 such deposits, except that of the su~cessful 
l ic1c1er. ViTill be returned to the person malnng the 
~81ne {1pon application to the City Cl_erki after the 
contr8ct is awarded or after the reJection of the 

l O bicb. 
If tlrn success£ ul bidder shall refuse or neglect, 

within ton days after notice that the contract has 
been tnYanled to him, to execute and deliver the 
s:1.mc, together with the required Bond, he shall ~e 
acljndged in default, and th~ amount of the _deposit 
made by him shall be forf e1ted to and retained by 
the City of Atlantic City as liquidated damages for 
such neglect or refusal, but if such bidd~r shall ex-
ecute and deliver the contract and bond 111 the man-

20 nor and within tho time above specified, _the amount 
of this deposit will be returned at the time of such 
delivery. 

Should the quantity of work actually performed 
amount to more or less than is shown by plans and 
r~quirod by specifications, the Contractor will not 
he entitled to any claim for damages by reason of 
such yariance, but it will entitle both parties to _the 
contract to an equitable adjustment of the time 
fixed by the contract for the completion of th~ ·work, 
s\1ch adjustment to be based upon the relation_ be-

3o t,Ycen the amount of the original work a.s required 
urn] tho amount of the work actually done. 

Printed envelopes, in which bids will be required 
to be submitted, are supplied herewith. 

Tho blank form of Proposal to be used by the bid-
d~r, and the forms of Certificate of Surety, Bond1 
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Contract anc1 Specifications for the work are hereto 
annexed. 

HARRY T. HEADLEY, 
Director of Streets arnd P ublic 

I mprove1nents. 
Tho foregoing I nstructions to Bidders, and an-

nexed form of Proposal, Cer tificate of Surety, Bond, 
Coni ract, and Specifications were adopted by r eso-
lution of tho Doard of Commissioners of Atlantic 
City, passed at a meeting held Thursday, Septem- 1 () 
her 30, 192G. 

(Signed) JOSEPH A. ~1cNA11EFJ, 
City Clerk. 

EXJIIBIT P6. 

Re~11lar meeting of the Board of Com-
missioners held on November 12, 1926. 20 Vice President Ruff u Presiding. 

Present: ~1essrs. Cuthbert, Headley, I{uehnle and 
Ruffu ( +) . .Llbsent, Niayor Bader ( 1) . 

D IREUTOn OF S'l1REETS & PUBLIC IlVI-
P ROVEJ\IENTS TO ADVERTISE FOR 

UONVENTION 1-IALL BIDS TO BE 
RECEIVED DECE1VIBER 2, 1926. 

BE IT RESOLVED by the Board of Comn1ission-
ors of the City of Atlantic City, that the revised 
documents and specifications this day submitted by 
Lockwood, Greene & Co., Incorporated, Architects, ~O 
and Alexander II. Nelson, Associated Architect, for 
the general construction, elev a tors, fire protection, 
ice skating r ink, plun1bing, heating and ventilating 
and electr ical work of the proposed Convention Hall 
Building to be erected and constructed by the City 
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of Atlantic City, be and the same are hereby ap-
provetl and ordered filed in the Clerk's Office of the 
( 

1ity of Atlantic City. 
BE I'l' F URTHER RESOLVED that the Direc-

tor of the Department of Streets and Public Im-
provon1ents be and is hereby authorized and di-
rected to advertise for bids for the furnishing of the 
material and the performance of the labor neces-
sary for the general construction, elevators, fire 

10 p10tcction, ice skating rink, plumbing, heating and 
,,cmtilating and electrical work for the proposed 
Convention I--Iall Building to be erected and con-
structed by the City of Atlantic City. Said bids 
to be based on the revsied documents and specifica-
tions, in and by this resolution, this day approved 
and in accordance with the plans heretofore ap-
proved. Said bids to be opened at a r egular meet-
ing of this Board, on Thursday, the second day of 
December , 1926. 

20 Upon motion of :u r. Headley this resolution was 
adopted by the following vote : Ayes, Messrs. Cuth-
bert, Headley, I{ uehnle and Ruffu (4). Nays, (0). 

NOTICE TO CONTRACTORS 
CONVENTION I--IALL, ATLANTIC CITY 

Scaled proposals for furnishing materials and 
eonstructing the Superstructure of the Convention 
lla11, located between the Boardwalk and Pacific 
Avenue and between 1Essissippi and Georgia Ave-

30 11t1cs, Atlant ic City, N. J. , will be received by the 
Board of Commissioners of Atlantic City, N. J., 
·when called for , during a meeting of said Board to 
be held at its meeting place in the City I--Iall, Atlantic 
City, N. J ., at the hour of 3 p. m., December 2, 1926. 
Immediately ther eafter and during a session of said 
Board of Commissioners, the bids will be -publicly 
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opened and read, and awards of contract, if made, 
will be made by resolution of the said Board of Com-
missioners as soon thereafter as practicable. 

Each successful bidder will be r equired to ex-
ecute and deliver a bond with a surety or guaranty 
company having authority to do business in the 
Stnte of N cw J er sey, which bond will be in the full 
amount of the contract price and will be subject to 
approval by Atlantic City. 

The Board of Commissioners r eserves the right I () 
to reject any or all proposals and no proposal will 
be received unless accompanied by a certificate of 
surety and a certified check, drawn to the or der of 
tlrn City Treasurer of Atlantic City in amount as 
belo-,v listed for the contract. All such deposits, 
except that of the successful bidder, will be promptly 
returned and the check of the successful bidder will 
bo held until he complies with the requirements as 
to tho executing of the contract and the filing of the 
b '' '.() ond. 

Separate proposals will be received for each of 
the following divisions of the work : 

General Construction, certified check 
required . . .................. . . $50,000.00 

:Heating and Ventilating, certified 
check required . . . . . . . . . . . . . . . . . 20,000.00 

Ph1mbing, certified check requir ed . . . 10,000.00 
Elechic vVork, certified check required 20,000.00 
Fire Protection, certified check re-

quired . . . . . . . . . . . . . . . . . . . . . . . . 5,000.00 ~( l 
Ice Skating Rink, certified check re-

quired . . . . . . . . . . . . . . . . . . . . . . . . 10,000.00 
Elevators, certified check requir ed ... 10,000.00 

Plans, specifications and proposal fonns may be 
examined during business hours and may be ob-
~ained, on and after November 16, 1926, at the offices 
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of Lockwood, Greene & Co., Inc., 24 Federal Street, 
Boston, :M~ass., or Pershing Square Building, New 
York City, and at the office of Alexander H. Nelson, 
Associated Engineer, Guarantee Trust Building, 
Atlantic City, N. J. To obtain plans and specifica-
tions of work to be covered by any contract a pros-
pective bidder will be required to deposit cash or a 
satisfactory check in the amount of Fifty (50) Dol-
lars and he may recover the deposit upon returning 

IO the plans in good condition, to the office from which 
they were secured, within one week of the time speci-
fied for filing the bids, provided he submits a bona 
fide proposal on the work covered by the plans and 
specifications. 

HARRY T. HEADLEY, 
Director of Streets a;nd Public 

Improvements. 

October 26, 1926. 
20 ADDENDUM No. 1 

I-IEATING AND VENTILATING 
'SPECIFICATIONS 

CONVENTION HALL, ATLANTIC CITY, 
NEW JERSEY 

APPLICATION. The original specifications for 
I-feating and Ventilating of the Convention I--Iall at 
Atlantic City, New J er-sey, dated Se,ptember 30, 
192G, ren1ain in full force and effect, except and only 
as changed by this Addendum No. 1, which now be-

30 comes a part of the specifications. · 
We give below answers to questions and other in-

forn1ation raised in connection with the Heating and 
Ventilating for the Convention Hall at Atlantic City, 
N.J. 

1. Under Section B, Page 7, '' Air Cornpressor 
and Receiver" change "350 R. P. NI." to r ead "250 
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R. P. 11. '' A speed of 250 to 275 R. P. M. will be 
satisfactory. 

2. Under Section G, Page 5, Ventilation, under 
column "No. of l\1otors" at Unit No. S8-2. and 3, 
make it read 2 instead of 1. 

3. On Page 1, Section C, Piping, under Reducing 
Pressure Valves, the amount of pressure required 
for hot ,vater tanks is given distinctly as 20 pounds. 

4. Under Price No. 4 it is intended to omit all of 
the sheet metal work in the fan rooms under items 10 
Sl-1 :::rnd S1-2. On the piping plug the 7" Branch 
on il1G 8" x 6" x 7" tee on the supply and on the re-
turn plug the outlet of the tee in the fan rooms into 
wbjrh tlrn return from the vents connects. For the 
iteirn, Vl-1 to Vl-12, inclusive, run ducts from open-
ing in wall to below Grade 18" for later connections. 
The leacls for the automatic temperature cont rol are 
to be ca1Tied in to the fan room. 

5. L'ndcr Price No. 5 the sheet metal ducts below 
the tr11ss space over the ball room under items SS-1, 20 
88-2 and SS-3 shall be installed. 

Under iten1S V13-1 to V13-5, inclusive, it is in-
tended to omit all work in connection with these 
units. On the supply piping for SS-1 plug the out-
let at the 61

' :x 3½" x 6" tee and on the return of the 
same unit plug the outlet on the 2½'' x 1½" x 2½" 
tee. On the supply piping to units SB-2, SB-3 plug 
one 8" ou tlct on the 8" x 8" x x3½" tee and on the 
r eturn piping plug one 3" outlet on the 3" x 3" x 1½" 
tee, both of the above in fan rooms No. 16. The 30 
automatic thermostatic temperature control leads 
for temperature control and damper operation shall 
bo run into fan room No. 15. 

6. Under Price No. G on items S4-1 to and includ-
ing 84-20 tho sheet metal discharge duct in all cases 
as shown on Section G2-G2 detail sheet No. 2 con-
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nect into a masonry or building duct furnished by 
others from point marked '' G-1. '' Stop off around 
duct. All sheet metal work under the above items 
shall be stopped at the points mentioned by the 
sheet metal ducts below grade 7 4' 6" shall be in-
stalled. Plug or cap the top of steam and return 
1·isers near fan rooms. Carry the thermostatic and 
automatic damper and temperature control leads to 
the fan rooms. The above items Nos. 4, 5 and 6 are 

IO in answer to questions raised by one contractor. 
7. It is intended that the entire construction work 

be completed on July 15, 1928, and the heating and 
ventilating shall be carrjed along so as not to de-
lay the general construction in any way. 

The clause in Proposal requiring that $250 be re-
tained as liquidated damages for failure to com-
plete the work on the specified date in contract, shall 
also apply if the Heating and Ventilating Contractor 
should delay the orderly procedure of the general 

20 construction in any way and the Architect shall have 
the final decision as to amount of delay except as 
provided under Article 39 ''Arbitration.'' 

The Contractor shall state in his proposal as fol-
low-s "must be completed substantially Jun;8 15, 
)..928,'' where blank line occurs in Proposal. 

8. On the unnumbered Page ''Bond,'' previous 
to Page 1 of Proposal, strike out ''in the completed 
Excavations and Foundations for" and insert "for 
the Heating and V ontilating of." 

30 9. Under General Conditions, Article 27, "Guar-
anty Bond'' the Contractor shall pay for the prem-
ium as specified under Instructions to Bidders. 

10. The cost of the insurance under Articles No. 
29 and No. 30 in General Conditions, Section A, shall 
be paid for by the Contractor, all other conditions 
to remain as specified. 
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r11lrn abo\'e shall take pr ecedence over previous ii1-
f ormat.ion and shall be taken into consideration in 
submitting bids. . 

LOCI(WOOD, GREENE & CO., INC., 
ARCHITECTS, 

BOSTON, MASS. 

November 1, 1926. 
ADDENDUIV[ NO. 2 

I-IEATING AND VENTILATING 10 
SPECIFICATIONS 

CONVENTION HALL, ATLANTIC CITY, 
NEW JERSEY 

A.PPLICATION. The original specifications for 
H eating and Ventilating of ·the Convention Hall at 
Atlantic City, New J er·sey, dated Se,ptember 30, 
1926, and Addendum No. 1, dated October 26, 1926, 
remain in full force and effect, except and only as 
changed by this Addendum No. 2, which now be-
comes a part of the specifications. 20 

'\Ve give below answers to questions and other in-
formation raised in connection with the Heating and 
Ventilating for the Convention Hall at Atlantic City, 
N. J. 

Price No. 4. If the fans in the garage are omitted, 
tempe1 ut ure control leads from the fan locations 
are to he run back to the Engineer's room. 

Price No. 5. If the ball room fans are omitted, 
temperature control leads are to be run back to the 
utility switchboard room. the leads to the openings 30 
in which the ceiling vents are to be installed are to 
be run. 

Price No. 6. If the main supply and exhaust fans 
for the Convention Hall are omitted run all the 
temperature control leads up to the main fan room 
floor level. 
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rrhc principle to be follo'wod out in making those 
changes is that all leads ·which are buried in the con-
struction work shall be put in novv so that when the 
fans are installed later there will be no cutting nec-
essary down through the building. 

The above shall take precedence over previous in-
formation and shall be taken into consideration 111 

submitting bids. 
LOCK:·vvOOD, GREENE & co., INC., 

l O .A.RCHITECTS, 
BOSTON, JVIASS. 

This information has been given to the· Johnson 
Service Company? Philadelphia, and the Powers 
Regulator Con1pany, Boston. 

November 12, 1926. 
ADDENDU11 NO. 3 

I--IEATING A~D VENTILATING 
SPECIFICATIONS 

20 CONVENTI ON I--IALL, ATLANTIC CITY, 
NEW JERSEY 

APPLICATION. The original specifications for 
I-Ieating and Ventilating of the Convention Hall at 
Atlantic City, New Jersey, dated September 30, 
1926 ; Addenda o. 1 and No. 2 r emain in full force 
and effect, except and only as changed by this Ad-
dendun1 No. 3, which now becomes a part of these 
specifications. 

We give below answers to questions and other in-
30 formation raised in connection with the Heating 

and Ventilating for the Convention I--Iall at Atlantic 
City, N. J . 

1. Direct radiation as manufactured by I-I. B. 
Smith, U. S. Radiator Co., or other approved stand-
ard makes, will be approved as equal to the Ameri-
can Radiator Co. radiation. 
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2. Under the Vacuum I--Ieating system necossarv 

apparatus, specialties and valves as manufactured 
by Dunham Co., Barnes & J ones, or other approved 
Standard makes, shall be considered as equal to 
, Varron & Webster specialties, valves, t raps, etc. 

3. Registers and grilles as manufactured by Hart 
& Cooley Co. and I-Iighton Co. shall be considered 
as equ~l to th~se man~factured by Tuttle & Bailey. 

4. 011 ~urning_ equipment as man:ufactured by 
Ballard 0 11 Bunnng Equipment Co. will be consid- I() 
ered as equal to the equipment specified. 

5. Alternate p_rices on boilers, boiler settings and 
vacuum J?Umps_, su?mitted in Proposal, will be given 
full consideration 111 awarding the contract. 
. The a?ove shall take precedence over previous 
1nformahon and shall be taken into consideration 
i 11 1-rn hmi tting bids. 

LOCK:vvooD, GREENE & co., INC., 
ARCHITECTS, 

BOSTON, MASS. 20 

30 
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EXHIBIT P8. 
2/ 11/27 C. W. 1\1. 

Regular 1Ieeting of Board of Com-
missioners held January 20, 1927. 

Presi<lent Bader presiding. 
Present: J\1essrs. Bader, Cuthbert, Headley, 

I(nehnle and Ruffu (5) . Absent, (0). 
10 PROPOSAL 

(Not to be detached) 
December 2nd, 1926. 

rrI-IE HONORABLE BOARD OF 
CO11:MISSIONERS 

ATLANTIC CITY, N. J. 
Gentlemen: 

Price No. 1. }laving carefully examined the In-
structions to Bidders, the Specifications, entitled 
''DOCU1\11ENTS AND SPECIFICATlONS FOR 

20 THE HEATING AND VENTILATING OF TIII£ 
CONVENTION HALL AT ATLANTIC CITY, 
N. J., "Addenda No. 1, No. 2 and No. 3, and the 
drawings listed therein, as well as the· premises 
and all conditions affecting the work, the Under-
signed herewith proposes to furnish all materjals, 
labor, tools, equipment and other things necessary 
for the execution of the work, as shown by the plans 
and required by the Specifications, and the Addenda, 
which have been prepared by Lockwood, Greene & 

30 Co., Inc., Architects, and Alexander fl. N clson, As-
sociated Engineer, for the total lump sum of Five 
I-Iundred Twelve Thousand Dollars- $512,000.00) 
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Added to Ded. from 
Price No. 1 Price No. 1 

Price No. 2. If Aerofin radia-
tion is substituted for all cast 
iron Vento radiat ion. If this 
alternate is accepted the auto-
matic control, piping, space re-
quirements, etc., shall meet 
the approval of the Architect 

Price No. 3. If the Merit oil 
control system is omitted from 
the oil burning equipment and 
the system arranged entirely 
for hand control 

Price No. 4. If the supply and 
exhaust ventilating units S1-1 
and Sl-2, "\!1-1, Vl-2, Vl-3, 

Vl-3 Vl-5 Vl-6 Vl-7 Vl-8 ' ' ' ' ' Vl-9, Vl-10, Vl-11 and Vl-12 
for Garage are omitted, in-
cluding the fans, motors, heat-
ers, foundation, supports, pip-
ing and valves for supply 
heaters, where in fan rooms, 
also the galvanizer iron sup-
ply ducts at Garage ceiling 

Price No. 5. If the supply and 
exhaust ventilating units S8-l, 
88-2 and S8-3 and V13-1, 
V13-2 V13-3 V13-4 V13-5 for ' ' ' Ball Room are omitted, includ-
ing the fans, motors, heaters, 
foundations, supports, piping 
and valves at heaters and all 
galvanized iron work and 
dampers in the Truss space 
over Ball Room 

$1500.00 

$3000.00 

$34,900.00 

$22,000.00 

20 

·30 
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Price No. 6. If the supply and 
exhaust ventilating units S4-1, 
S4-2, S4-3, S4-4, S4-5, S4.;6, 
S4-7, S4-8 S4-9, S4-10, S4-11, 
S4-12, S4-13, S4-14, S4-15, S4-
16, S4-17, S4-18, S4-19, S4-20 
and V9-1, V9-2, V9-3, V9-4, 
V9-5, V0-6, V9-7, V9-8, V9-9, 
V9-10, V9-11, V9-12, V9-13, 

l (l V9-14, V9-15, V9-16, V9-17, 
V9-18, V9-19, V9-20, V9·-21, 
V9-22, .. V9-23, V9-24, V9-25, 
V9-26, V9-27, V9-28, V9-29, 
V9-30, V9-31, V9-32, V9-33, 
V9-34, V9-35, V9-36, V9-37, 
V9-38, V9-39 and V9-40, Con-
vention I-IaU are omitted, in-
cluding fans, motors, heaters, 
foundations, supports, piping 

20 in Fan Rooms, galvanized iron 
,vork and dampers above 
Grade 7 4' 6" in Fan Rooms $106,582.00 

Price No. 7. If one 600 horse 
boiler with setting and one 12" 
x 18" boiler feed pump arc 
omitted, including piping for 
boiler flnd pump and walk-
ways and flue for boiler $27,400.00 
Price No. 1 is based on materials and manuf ac-

" O turers that are named in the Specifications and we 
give below Alternate prices with manufacturer's 
names of materials we wish to substitute in accord-
ance with the clause in Specifications regarding sub-
stitution of materials. 
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. Addition 
Price No. 8. If Two (2) H einve 

'' V'' type boilers, 599 H. P ., 
and One (1) Heine ''V'' type 
boiler, 281 H. P. 160 lbs. per 
square inch operating pres-
sure, set 8 ft. from floor line to 
center line of drum and all in 
accordance with the specifica-
tions ( in lieu of Babcock and 
Wilcox "Stirling" boilers) 
and 1\L M. Casey Sons Corp. 
Guaranteed by Heine, settings 
in lieu of Geo. Allen and Son 

Price No. 9. 1\1aterials and ap-
paratus same as in "Price No. 
8" with omission of 1-599 H. 
P. Heine Boiler, setting, 
boiler, feed pump, p1p1ng, 
walk-viTay flue, oil burner etc.; 
Heine "V" type boi lers being 
supplied for the two remain-
ing required boilers and 1\1. 1\1. 
Casey Sons Corp. settings ( or 
equal) 

Price No. 10. Babcock and Wil-
cox ''Stirling'' Boilers, as per 
specifications in conjunction 
with Ballard-Sprague and Co., 
br ick settings ( or equal) 

Price No. 11. Babcock and Wil-
cox ''Stirling'' Boilers, as per 
specifications in conjunction 
with 1\1. & M. Casey & Sons 
Corp. brick settings ( or equal) 

67 

Deduc.:Hon 

I 0 

$18,600.00 

20 

$38,175.00 

5,300.00 30 

9,000.00 
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Price No. 12. For Bradford 
Brand Pennsylvania shale 
bxick us eel for facing only, and 
between face b1iick and fire 
brick a local common brick is 
used with Ballard-Sprague 
setting 

Price No. 13. For Dean Boiler 
Feed PumpJ in lieu of Worth-

10 ington Boiler Feod Pumps 
Price No. 14. For Bishop-Bab-

cock Heating specialties in 
lieu of Webster 

Price No. 15. For use of Trane 
specialties in lieu of Webster 

Price No. 16. For use of Dun-
ham specialties in lieu of Web-
ster 

Price No. 17. For use of Web-
ZO ster #7 specialties in lieu of 

Webster Sylphon 
Price No. 18. For National Sys-

tem of Automatic Tempera-
ture Regulation 

Price No. 19. For entire omis-
sion of Temperature Control 

Price No. 20. For Buckeye 
Heatovents ( or equal) in lieu 
of ''Universal'' 

Prico No. 21. For omission of 
30 Oil Burning Equipment'' 

Price No. 22. For omission of 
'' Boiler Galleries'' and ladders 

Prjce No. 23. For omission of 
Feed Water Heater and asso-
ciated pipe and valves 

850.00 
I 

$600.00 

$4,000.00 

3,000.00 

3,000.00 

1,500.00 

4,300.00 

25,000.00 

5,300.00 

12,000.00 

4,500.00 

$1,900.00 

Pla.intiff 's E xhibits 

Price No. 24. For National Pipe 
in lieu of genuine wrought . . uon pipe 

Price No. 25. For omission of · 
''Insulation'' '' Section F'' 

Price No. 26. For omission of 
''Boilers,'' '' Boiler Setting'' 
and '' Smoke Flue'' 

Price No. 27. For Trane Vac-
uum Pump and Trane Con-
densation Pump in lieu of 
Nash Vacuum Pump and Yeo-
rnan Condensation Pump 

Price No. 28. M. M. Casey & 
Sons Corp. Boiler settings in 
lieu of Geo. Allen & Sons as 

69 

1,500.00 

12,000.00 

55,000.00 

2,500.00 

specified 
Bidders Signature 

and 

$4,000.00 
Riggs Distler & Co. nc. 

P. 0. Address 
J ohn Cyrus Distler President 

216 N. Calvert St. 
Baltimore, l\!Id. 

:..i 

10 

70 
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EXHIBIT P9. 
2/11/ 27 C. W. M. 

Regular meeting of the Board of 
Commissioners held on Dec. 2; 1926. 

I> re Hi dent Bader Presiding. 
Prcs~n1t: J\Iessrs. Bader, Cuthbert, Headley, 

J(11ehn]e and Ruffu (5) . Absent, (0) . 
10 PROPOSAL 

(Not to be detached) 

TIIE I-IONORABLE BOARD OF 
COJ\11\'IISSIONERS 

Dec. 2, 1926. 

ATLANTIC CITY, N. J . 
Gentlemen: 

Price No. 1. I--Iaving carefully examined the In-
strnctions to Bidders, the Specifications, entitled 
''DOCUMENTS AND SPECIFICATIONS FOR 

20 TI-IE HE.A.TING- AND VENTILATING OF THE 
CONVENTION HALL AT ATLANTIC CITY, N. 
J.," Addenda No. 1, No. 2 and No. 3, and the draw-
ings listed therein, as well as the premises and all 
conditions affecting the work, the Undersigned here-
with proposes to furnish all materials, labor, tools, 
equipment and other things necessary for the ex-
crution of the vvork, as shown by the plans and re-
qnirecl by the Specifications, and the Adde1ida, which 
have been prepared by Lockwood, Greene & Co., 

30 Inc., Architects, and Alexander H. Nelson, Asso-
ciated Engineer, for the total lump sum of Five 
IIundred ten thousand eight hundred twelve--
( $510,812.00) Dollars. 
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Added to Ded. from 

Price No. 1 Price No. 1 
Price No. 2. If Aerofin radia-

tion is substituted f or all cast 
iron Vento radiation. If this 
alternate is accepted the auto-
matic control, piping, space, 
requirements, etc., shall meet 
the approval of the Architect. 
Fifteen hundred dollars 

Price No. 3. If the Merit oil 
control system is omitted from 

$1500.00 l O 

the oil burning equipment and 
the system arranged entirely 
for hand control three Thou-
sand Dollars 

Price No. 4. I f the supply and 
exhaust ventilating units Sl-1 
and Sl-2, Vl-1, Vl-2, Vl-3, 
Vl-4 Vl-5 Vl-6 Vl-7 Vl-8 ' ' ' ' ' Vl-9, Vl-10, Vl-11 and Vl-12 
for Garage are omit ted, in-
cluding the fans, motors, heat-
ers, foundation supports, pip-
ing and valves for snpply 
heaters where in fan r ooms, 
also the galvanized iron sup-
ply ducts at Garage ceiling, 
Thirty-six thousand Dollars 

Price No. 5. If the supply and 
exhaust ventilating units S8-1, 
S8-2, and S8-3 and V13-1, V13-
2, V13-3, V13-4, V13-5 for Ball 
Room are omit ted, including 
the fans, motors, heaters, foun-
dations, supports, piping and 

$3000.00 

20 
\ 

$36000.00 

30 
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valves at heaters and all gal-
vanized ir on work and damp-
ers in The Truss space over 
Ba 11 Room Twenty-Four 
Thousand Dollars 

Price No . 6. If the supply and 
exhaust ventilating units 84-1, 
S4-2, S4-3, S4-4, S4-5, S4-6, 
S4-7 S4-8 S4-9 S4-10 S4-11 ' ' ' ' ' 1 0 84-12 84-13 S4-14 S4-15 84-, ' ' ' 16, 84-17, 84-18, S4-19, S4-20 
and V9-1, V9-2, V9-3, V9-4, 
V9-5, V9-6, V9-7, V9-8, V9-9, 
V9-10, V9-11, V9-12, V9-13, 
V9-14, V9-15, V9-16, V9-17, 
V9-18, V9-19, V9-20, V9-21, 
V9-22, V9-23, V9-24, V9-25, 
V9-26, V9-27, V9-28, V9-29, 
V9-30, V9-31, V9-32, V9-33, 

20 V9-34, V9-35, V9-36, V9-37, 
V9-38, V9-39 and V9-40, Con-
ventjon Hall are omitted, in-
cluding fans, motors, heaters, 
foundat ions, supports, piping 
in Fan Room, galvanized iron 
work and dampers above 
Grade 7 4' 6" in Fan Rooms 
One H undred Thirty six thou-
sand Dollars 

30 Price No. 7. If one 600 horse 
power boiler with setting and 
one 12" x 18" x 12" boiler feed 
pump are omitted, including 
piping for boiler and pump 
and walkways and flue for 
boiler Thirty one thousand 
scyen hundred dollars 

$24000.00 

$136,000.00 

$31700.00 
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Price No. 1 is bas-ed on materials and manufac-
turers that are named in the Specifications and we 
give below Alternate pr ices with manufacturer 's 
names of materials we wish to substitute in accord-
ance ·with the clause in specifications regarding sub-
stitution of materials 

w-cbster Co. No. 5 traps 
Bidder 's Signature 

and 

Addition Deduction 
$2000.00 

P. 0. Address 
J ohn H . Cooney, Inc. 
A. J. Walsh, V-Press. 

EXHIBI T PlO. 
2/ 11/ 27 C. ,V. 1\1. 

Harr ison N. J. 

Regular Meeting of Board of Commis-
sioners held J anuary 20, 1927. 

Vice President Ruffu Presiding. 
Present : 1:essrs. Cuthber t, Headley, Kuehnle 

and Ruffu ( 4). Absent, Mayor Bader ( 1). 
RI GGS DISTLER & CO. I NC., 

AWARDED CONTRACT FOR HEATING & 
VENTILATI NG OF THE CONVENTION 

HALL. 

10 

20 

WHEREAS, the Riggs Distler & Co. Inc., bidders 30 
for the Heating and ventilating of the Convention 
Hall, made an allowance of three thousand dollars 
($3,000.00) in said Bid fur the use of Dunham 
Valves, on their basic bid of five hundred and twelve 
thousand dollars ($512,000.00)', thus reducing said 
bid to the sum of five hundred and nine thousand 
dollars ($509,000.00) ; 
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NOW, THEREFORE, BE IT RESOLVED by 
the Board of Commissioners of the City of Atlan-
tic City, that the bid of Riggs Distler & Co., INC., 
for the heating and ventilating of the Convention 
Hall, in the sum of five hundred and nine thousand 
dollars ($509,000.00) be and the same is hereby 
accepted; the Riggs Distler & Co. Inc., being the 
lowest responsible bidder; and that the :Niayor and 
City Clerk be and they are hereby authorized and 

10 directed to enter into a contract on behalf of the 
City with the said Riggs Distler & Co. Inc. for said 
undertaking; provided further, however, that said 
contract be first approved by the City Solicitor. 

l Tpon motion of :Nir. Headley this resolution was 
adopted by the following vote: Ayes, Messrs. Cuth-
bert, Headley, Kuehnle and Ruffu (4). Nays, (0). 

R easons 

REASONS. 

(Filed Feb. 14, 1927.) 

NJDW JERSEY SUPREME COURT. 

N1AlHE T. SMI'l'H, 
Plain tiff-in-Certiorari, 

V. 

BOARD OF COMMISSIONERS 
of the City of Atlantic 
City and RIGGS, DTSTLER 
& Co., INc., 
Defendants-in-Cf'rtiorari. 

On Certiorari. 
Reasons. 

75 

10 

1Phe pros~cutor of this writ comes and prays that 
1 lw rc_solnhon of the Board of Commissioners of 
the City of_ Atlantic City, passed January 20th 20 
~927, a~1 Rrchng t.o Rig~s, Distler & Company, Inc.: 
!he contract_ for installing the heating and ventilat-
ing ~yst?m 1~1 Convention Hall in said city and ac-
cepting :ts bids therefor, be set aside, vacated and 
for nothing holden for the following reasons: 

1. Tho said Riggs, Distler & Company, Inc., was 
not the lo-,vest responsible bidder for said work. 

2. The Lid submitted by Riggs, Distler & Com-
pai~y, Inc., wa~ not in accordance with the specifi- 30 
cat10ns adverbsed; vvas double, irregular and il-
legal. 

3. There were other lower responsible bidders 
for said contract. 

EMERSON RICHARDS, 
Attorney of Pla.,intiff--in-

Oertiorari. 
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OPI NION. 

( Filed Mar. 18, 1927.) 

NEW JERSEY SUPREME COURT. 

Nos. 271 and 272, January Term, 1927. 

lVIAR.IE I. SMITH,. 
Prosecutor, 

v. 
BOARD OF COMMISSIONERS 

of the City of Atlantie 
City, et als., 

Def enclants. 

No. 271. On Cer-
tiorari. 

No. 272. On lVIan-
damus. 

Argued February 23rd, 1927. Decided lVIarch 18th, 
1927. 

Before J usTI0ES PARKER, BLACK and CAMPBELL. 

For the prosecutor, MESSRS. EMERSON L. RICHARDS 
and J oHN C. REED. 

~·or the defendants, MR. J osEPH B. PERSKIE. 

Opinion 77 
Per Curiam: 

Case No. 271 is a certiorari to review an a.ward 
of a contract to Riggs, Distler & Co. for $509,000.00 
for a heating system in the Convention Hall at At-
lantic City, N._ J ., at the instance of a tax payer. 
Case No. 272 is a rule to show cause why a writ of 
mandamus should not issue directing the. award of 
the contract to be made to the next highest bidder, 
John H. Cooney for $510,812.00. In these cases it is 1 O 
probably of more importance, that a prompt deci-
sion be rendered, than the form, in which the deci-
sion may be expressed. 

We have examined these cases with the following 
result: 

First : We are unwilling to set aside the award 
of the contract in this case to Riggs, Distler & Co. 
for $509,000.00 on the sole ground, that the specifica-
tions invite '' alternative bids. '' The cases of Armi- 20 
tage Y. Ne,,·ark, 86 N. J. L. 5; Tice v . Long Branch, 
98 N. J . L. 214, are not in point on the facts. Our 
research has revealed no case in which this point has 
been directly considered. 

Second: We can find no evidence, that the specifi-
cations have been unfairly manipulated in favor of 
the contractors to whom the award was made. 

Third: The addendum provides; Nos. 3 (2) "Un-
der the Vacuum Heating System necessary appar- 3o 
atus, specialties and valves as manufactured by 
Dunham Co., Barnes & Jones or other approved 
standard makes, shall be considered as equal to 
Warren & \Vebster specialties, valves, t raps,'' &c. 

· Under this clause 3,000.00 was deducted from Riggs, 
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Distler & Co., bid of $512,000.00 thus r eclucjng the 
bid to $509,000.00 making it the lowest bid and next 
to that of John H. Cooney of $510,812.00 to which 
$2,000.00 was to be added if the Warren & Webster 
specialties were adopted. 

Fourth: The writ of certiorari is a discretionary 
writ. rrhe suit is not a personal action. In the ab-
sence of fraud or manifest n1anipulatio11 the award 

10 in this case should not be set aside at the instance 
of a tax payer. 

The cases of l\{cCarty v. Boulevard Commission-
ers, 91 N. J. L. 142; affirmed 92 ib. 519; Atlantic Gas 
&c., Co. v. Atlantic City, 73 N. J. L. 360, should be 
applied. 

Our conclusions are in case No. 271 the writ of 
certiorari should be dismissed and the award of the 
contract to Riggs, Distler & Co. confirmed. 

In case No. 272 the rule to show cause should be 
20 discharged. No costs a.llowed. 

30 

• 

Judgment 

JUDGMENT. 

NFJ"\V JERSEY SUPREJ\IIE COURT. 

January Term, 1927. 

11ARrE T. SMITH, 

Prosecutor, 

v. 
BOARD OF COMMISSIONERS 

of the City of Atlantic 
City, ct als., 

Def endants. 

No. 271. On Cer-
tiorari. 

Judgment. 

79 

Argument on the above entitled writ of certiorari 

10 

2() 

to i·cvic,v_ an ~ward o~ a cont;1·act made by the Cit; 
of Atlantic City to Riggs, Distler & Company, In-
co1·porated, for five hundred and nine thousand dol-
lars ($509,000.00) for a heating system in the Con-
~rention Hall at Atlantic City, New Jersey, at the 
instance of a tax payer, having been had on Feb-
ruary 23, 1927 ; ·Messrs. Emerson L. Richards and 
John C. Reed, ~ppe~ring the prosecutor, and 30 
Joseph B. Perslne, city solicitor appearino· for the 
C. ' 0 

ity o! Atlan~ic City, and Joseph Altman appearing 
for Riggs, J?istler & Company, Incorporated, and 
the Court being of the opinion that the award of the 
contract made by the city to Riggs, Distler & Com-
pany, Incorporated, on January 20th, 1927, in the 
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sum of $509,000.00, for a heating system in the Con-
vention I-Iall at Atlantic City, N. J., should be con-
firmed. 

It is on this 21st day of March, 1927, ordered that 
the writ of certiorari heretofore allowed should _be 
dismissed and the award of the contract by the City 
of Atlantic City to Riggs, Distler & Company, In-
corporated, on January 20, 1927, ~n the sum of 
$509,000.0b, for the heating system 111 the Convei:i-

1 O tion llall at Atlantic City, N. J., be and the same 1s 
hereby confirmed. 

On motion of : 
JOSEPH B. PERSKIE, 

City Solicitor of Atlant,ic 
City, N. J. 

JOSEPH ALTMAN' 
Attorney for Riggs, Distler 

& Co., Inc. 

20 

30 

Notice of Appeal 

NOTICE OF APPEAL. 

NEW JERSEY SUPRE~,IE COURT. 

MARIE T. s MITH' 
Plaintiff-in-Certiorari-

Appellant, 
V. On Certiorarj. 

81 

BOARD OF COMMISSIONERS 
of the City of Atlantic 
City and RIGGS, DISTLER 
& CoMPANY, INc., 

Notice of Appeal. 

Def en.dants-in-Certiorari-
Appellees. 

10 

20 
To Joseph B. Perskie, City Solicitor of the City of 

Atla1ntic City a.nd Joseph Altman., Solicdor of 
the Riggs, Distler Company: 

Take notice that the defendant appeals to the 
Court of Errors and Appeals in the last resort in all 
causes from the whole of the judgment entered in 
this cause in the New Jersey Supreme Court. 

Filed April 2, 1927. 

EMERSON L. RICHARDS, 
Attorney of Pla.intiff-in- 3o 

Certiorari. 
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GROUNDS OF APPEAL. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

l\{ARIE T. s MITH, 
l O Plaintiff-in-Certiorari-

Appellant, 
v. 

BoARD oF CoMMiSSIONERS 
of the City of Atlantic 
City and RIGGS, DISTLER · 
& COMPANY, INC., 

Defenclants-in-Certiorari- , 
Appellees. 

On Certiorari. 
On Appeal. 

Grounds of Appeal. 

Appellaut states the following grounds of appeal: 

1. Because the Supreme Court erred in giving 
judgment for the defen~an~s-in-certi~rari o~ appel-
lees, the City of Atlantic City and Riggs, D1s~le~ & 

· Company, Incorporated, ins'tea~ of for t~e plaintiff-
in-certiorari or appellant, Mane T. Srmth, for one 
or more of the reasons for reversal filed in the New 

.:YO Jersey Supreme Court and brought up with this 
record. 

EMERSON RICHARDS, 
Attorney of Plarintijf-in-

Certiorari. 

N_11JW JERSEY COURT OF ERRORS AND 
APPEALS. 

MARIE T. SMITH, 
Plaintiff-in-Certiorari, 

Appellant, 
v. 

BOARD OF COMMISSIONERS OF THE CITY OF ATLANTIC 
CrrY, et al., 

Defendants-in-Certiorari, 
Respondents. 

ON APPEAL. 

BRIEF. 

FACTS. 

Atlantic City is a municipal corporation governed 
by the provision of the Walsh Act. 

The city having determined to acquire lands and 
erect thereon a Municipal Convention Hall building 
took the necessary legal steps to carry into effect 
such determination. All proceedings taken prior 
to the awarding of the contract to the respondent, 
Riggs Distler & Co., Inc., may be conceded to be law-
ful and regular. Some time prior to November 4, 
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1926, the city advertised_ for bids for the construc-
tion of the heatino· and ventilation work to 'be opened 

0 • • 
on that date and which, for rea.sons not appearing 111 
the proceedings, were rejected. Thereafter, there 
was a re-advertisement for proposals for the erec-
tion and construction of the heating and ventilating 
machinery. This last advertisement was for p~o-
posals in accordance with revised plans and specifi-
cations adopted November 12th, 1926. The adver-
tised date of opening the bids was December 2, 1926; 
On that date the Commissioners met and opened the 
bids and it was ascertained that two bids for the 
work of heatino· and ventilating the Convention Hall, 
lower than all 0others, had been submitted by Riggs, 
Distler & Co., Inc., whose bid was $512,000, a.nd ,John 
H. Cooney, Inc., whose bid was $510,812. The Board 
of Commissioners at a regular meeting held J anu-
ary 20 1927 adopted a resolution awarding the con-' , h . tract to Rio·o·s Distler & Co., Inc., at t e price 
of $509,000. t:,t",Tl1at result was rea?hed by de?ucting 
$3,000 from the amou11t of their bid ~s su?m1t.ted. 

Resolution adopting revised specifications, etc., 
Sta.te of the Case, p. 55. 

General description of work, State of the Case, p. 
45. 

Addendum No. 1, State of the Case, p. 58. 
Addendum No. 2, Sta.te of the Case, p. 61. 
Addendum No. 3, State of the Ca.se, p. 62. 
Proposal of Riggs, Distler & Company, Inc. (Ex. 

P8), State of the Case, p. 63. 
Proposal of John I-I. Cooney, Inc. ('Ex. P9), State 

of the Case, p. 69. 
Resolution awarding contract (Ex. Pl0), State of 

the Case, p. 72. . 
The documents and specifications for the heating 

and ventilating of the Convention I{all, among other 
things, provide (Sta,te of the Case, pp. 49, 50): 

Brief for Appellant. 

ALTERN AT:rn BIDS. Every item mentioned 
in the following specifiec1tions is intended to rep-
resent the materials that will be demanded. 

The contractor must submit a bid coverino· 
. h 

every 1tom that is specified, and should he wish 
to submit any substitute that ho considers equal 
in value and efficiency with the one specified, ho 
shall state what the item suggested is, and \Yhat 
the difference in cost is, if any. If the substitu-
tions of material ( equally good) are offered at 

· the time the. bids are submitted thoy ·will .. be con-
sidered; and in the event of the owner wishing 
to accept the substitute, arrangements will be 
made for the change before a contract is entered 
into. 

If no items are sugg·estecl as substitutes at 
the time the bids are suhmitted, then no devia-
tions will be allowed from the materials speci-
fied. 

Under the title "Vacuum I-Ieating Sysiem," the 
same document provides: 

The heating contractor is to provide all necos- · 
sary apparatus, specialties, etc., for the com-
plete installation of a ,Varren-,Vebster or other 
approved vacuum system of steam heating. 

By addendum No. 3 to the heating and ventilating 
specifications the architects in purported response 
to questions and information raised in connection 
with the heating and ventilation stated: 

"Under the Vacuum Heating System neces-
sary apparatus, specialties and valves as manu-
factured by Dunham & Company, Barnes & 
Jones o~ other approved standard makes, shall 
be considered as equal to Warren & ·Webster 
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specialties, valves, traps, etc.'' (State of the 
Case, p. 62.) 

Under the foregoing specifications, Riggs, D~stlcr 
& Company, Inc., submitted a lump sum bid of 
$512,000 and the bid submitted by John H. Cooney, 
Inc. was a lump sum bid of $510,812 as before stated. 

U~on all of the alternates for which bids were spe-
cifically requested the Cooney Company was low. . 

The Riggs, Distler Company append~d th~ir 
bid under the heading of "Alternate Bids wluch 
were in fact substituted bids, see brief ante; two 
typewritten ;ages suggesting twenty~eigh~ (28) sub-
stitutions of materials for those specified in the con-
tract ranging in price from $850:00. to $55,00?.00. 
None of the other contractors bidding submitted 
prices under this heading. The testimony is that the 
bidders were not apprised by the language of th.e 
specifications that they might suggest such substi-
tutions. • 

AmonO' the substitutions offered by Riggs, Distler 
& Comp~ny was substitution No. 16, reading as fol-

' lows: . 
"Price No. 16-For use of Durham special-

ties in lieu of Webster-deduct $3,000.00.'' 

It should be noted tha,t the specifica,tions already 
permitted the use of Durham valves if th~ contractor 
so desired a,s one of the several makes of valves 
that he mi;ht use in perf ormin,g the work. . 

The Board of Commissioners upon the advice of 
the engi.neers proceeded to _dedu_ct item o. 16 ~f the 
substitutions from the basic price of Riggs, Distler 
& Company's bid of $512,000.00, thereby making the 
bid $509,000.00 and then declared it !o ?e the lowest 
bid, whereupon the Board of Commissi?ners o~ At-
lantic City awarded the contract to Riggs, Distler 
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& Company in the sum of $509,000.00. This was 
done over the written protest of the John J. Cooney 
Company. 

Whereupon the plaintiff-in-certiorari as a tax-
payer and in behalf of all other taxpayers brings 
this writ. 

ARGUMENT. 

The theory upon which the award is attacked is 
that the R,iggs, Distler Company submitted not one 
bid, but two bids, and that the second of the two bids 
was an illegal bid. 

The illegality and even fraud in the specifications 
consisted in inviting '' alternate bids'' under the 
provision embodied in the "General Description of 
Work," which "alternate bid" invitation is de-
scribed on pa,ges 49 and 50 of the State of the Case. 
The "alternate bid" provision permitted any con-
tractor to '' suggest any substititle that he considers 
equal in value and efficiency with the one specified,'' 
and permits him to suggest "What the difference 
in cost is, if any.'' The invitation then continues 
that if the su bsti tu tions are '' offered at the time 
the bids are submitted they will be considered," and 
the contract changed accordingly. 

It would seem that the above provision only has 
to be stated to demonstrate ~ts illegality. The minds 
of the bidders could not be addressed to a common 
standard, since each bidder would not, consciously 
at least, be offering a substitution similar to that of 
the other bidders. In fact it would seem that the 
purpose of the clause was to invite different sub-
stitutions from the different bidders. In Armitage 
v. N eiua,rk, 86 N. J. L., p. 5, the Court in quoting Jus-
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tice Van Syckel in Va,n R eipen v. J e.rsey City, 58 N. 
J. L. 262, said "No contract can be ~ropcrly un~1~ld 
under proposals which do not require competitive 
bids upon the sarne definit e basis." The Court con-
tinuing said, '' The mischief to be appre~e~de~ * * * 
is that owing to this multiple standard it 1s impos-
sible to tell who is or rather would have been the 
lowest bidder had there been a common standard of 
time alike for all,'' and further '' At all events upon 
both reason ancl authority a contract based upon 
such non-competitive bidding is not a valid one 

"d . ,, under the law we are now cons1 enng. 
An inspection of the bid of the Riggs, Distler Com-

pany demonstrates better than argument how non-
competitive was the standard set up. .on Page ~6, 
State of the Case, we find the dual bids of which 
complaint is made. . 

"Price No. 1 is based on materials and manu-
facturers th.at are named in the Specific a tious 
and we O'ive below alternate prices with manu-
facturer ~s names of materials we wish to s~bsti-
tute in accordance with the clause in Specifica-
tions regarding substitution of materials.'' 

It will then be seen that there were to be two bid.s. 
rrhc first bid is P r ice No. 1 which is a lump sum b~d 
plus alternates that were specifically called fo_r 1_11 
conjunction with Price No. 1 an~ the seco1:1d bid rn 
prices upon the siib sti tu t ecl materials substituted by 
the bidder. d"f' 

The bidder in this case then suggested four 1 -
ferent types of boilers as poss~ble ~ubstitut~s for 
the boilers provided. in the specifications (Pnces 8, 
9, 10 and . 11, pages 66-67 State_ of the Ca.se) and. 
su o·o'ested deductions from the lump sum bid rang-
inifrom $5300 to $38,175. Obviously there could be 
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no common standard to which all the bidders would 
address themselves. 

An inspection of Section B, page 1, of the detail 
specifications concerning boilers, discloses that there 
was an elaborate specification three and one-half 
( 3½) pages long, requiring certain standards of 
manufacture, testing, setting, etc. The original 
specification called for two 610 H. P. Class 12, XII 
Babcock and "'\Vilcox "Stirling" boilers. Price two 
under the second bid of "siiggested alternates '' is . ' a quotation upon two Heine boilers aggregating only 
599 H.P. 

Even if the other bidders had suggested Heine 
boilers would they have dared to have suo·o·ested 
b ·1 t,t, 

01 ers of less H. P. than those originally suggested, 
and could the smaller boilers be called a "Substitu-
tion f" Is there any question but that the bid sub-
mitted under Price No. 8 was an illegal bid f 

The original specifications elaborately set out the 
requirements for the boiler settings. Price No. 10 
dismisses the boiler settings with '' Ballard-Sprague 
and Co., brick settings ( or equal)." If this price 
was adopted what specification, if any, would have 
governed the boiler settings 1 

If neither of these items could be justified ( and 
the same criticism may be applied to every one of 
the twenty-eight items listed under the head of Sub-
stitutions), then there can be no defense for item 
No. 16 wherein a deduction of $3000 is offered if 
Dunham valves are used in lieu of Webster. There 
was no specification covering the Dunham special-
ties or valves. 

It is therefore contended that all of the prices 
submitted by any of the bidders under the head · of 
Substituted Materials, were illegal and constitute 
dual bids. 



8 Brief for Appellant 

The vice to be apprehended from this form of bid-
ding is that as suggested by Justice Garrison_ in the 
Arm'ita.ge Ca,se. There is no standard by ':h1cl: the 
lowest bid may be determined, and because it afford_s 
a ready device whereby the public body, or the archi-
tects and engineers representing such a body, may 
so manipulate the bids as to award contracts to a 
favored contractor. . 

The favored contractor need only to know pn-
va tely what materi~ls he may offe~, in "~ub_stit~~ 
tion, '' and quote prices upon such su~sti~utions 
in order to achieve the contract. Substitutions are 
rarely as good as originals, but even if of equal 
value, it may well pay the favored contractor ~o 
quote a price upon the substitut~ons lower than t~e:r 
actual cost, so that when the bids are ope~1ed, if 1t 
be ascertained that he is not the lowest bidder, he 
may by collusion with the_ govern!ng· ,~ody ?r th,~ 
eno·ineers cause the adoption of the substitute 
and create a new bid that will bring him lower than 
his competitors, who without knowledge of what 
''substitutes'' woulJ. be acceptable to the Board or 
the engineers could not possibly offer the Bame '' sub-
stitutes'' at any price. 

The justice of this observation mar be fo:1nd by 
examining the substitutions offered 111 the instant 
case. If there was fraud or collusion between the 
Board and the favored contractor it was necessary 
to reduce the Riggs, Distler bid by at least $1,189, 
in order to award the contract to it. The nearest 
prices to this amount were prices number ~5, 16, 17, 
23 and 2'4. All the other prices were e1 ther too 
small or too large for the purpose intended. One 
wonders at the moderation exhibited when one 
realizes that price 17, showing a reduction of $1?00 
·was not selected, but that price number 16, show1:1g 
a reduction of $3,000 was approved. Generosity 
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which gave the taxpayers surcease to the extent of 

. $1,500 in a half a million dollar contract should be 
' noted, at least as evidence, that there was some 

modicum of conscience left in whoever was respons-
ible for this most ingenious effort to evade the 
statute. This generosity, howeYcr, did not extend 
to the selection of Price No. 14 for iclGntically tho 
s~me substitution, wherein an offer of $4,000 deduc-
tion was made. If this one item of $3,000 was picked 
out. of the twenty-eight for the avowed purpose of 
saving taxpayers money, why not the $4,000 item, 
or why were not items showing deductions of much 
larger amounts not considered? Was it because just 
$3J000 was needed to make this particular bidder 
the apparent low Lidder? 

It should be conceded that public bodies should 
zealously endeavor to adopt specifications or use 
materials which will serve the purpose at the least 
cost to the public; and that it should seek the most 
advantageous terms from the hidc1ors and that it is 
the right and duty of the authorities to decide what 
methods and ma torials will be most advantageous. 
But as Justice Garrison puts it in the Armitage 
case, '' When and how often ?'' The history of the 
instant case shows that the identical specifications 
with the exception of the addenda had been before 
submitted to bidders; thai the authorities knew what 
the bids were, both for the entire work and for the 
main alternates that they hn<l requested, and that 
these bids had been rejected. ,Vhat further informa-
tion did they need? Having decided what materials 
they wanted and having advertised for those ma-
terials, how under the reasoning of the Armitage 
case can they again exercise this right of selection, 
and this time, after the lxicls a.re received? As is so 
well stated in the Armitage case "Nothing would so 
fatally discourage bidders as a well-founded 
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suspicion that contracts are not awarded to the low-
est bidder who complied with the conditions of the 
public advertisement; and to encourage competitive 
bidding was one of the main purposes of the statute 
in question.'' The effect of the '' alternate hid'' 
clause was literally to tear up the advertised spe-
cification and to submit another specification, the 
details of which resided in the heart of the con-
tractor, and not in any plans or specifications that 
had been adopted by the governing body in pursu-
ance to the statute. 

For these reasons it is submitted that the Riggs, 
Distler bid was a double bid consisting (1) of all 
of the bid under the printed specifications as adver-
tised and adopted by the Commission, and ( 2) the 
bids submitted under the ".Substitution" clause. 

The bid of $3,000 having been submitted under 
this clause, it was illegally submitted and could form 
no part of a legal award. Another way of testing 
this contention is, suppose that the Riggs, Distler 
bid of $512,000 had been the lowest lump sum bid 
submitted, could it then have had the contract for 
$512,000 rather than $509,000~ 

It was argued that by force of addenda, Number 
3, page 62 State of the Case, Dunham specialties or 
valves were specifically mentioned and that this in 
some manner altered the legal situation. A careful 
reading of this clause shows that no alternate bids 
were requested as between Warren Webster, Dun-
ham Co., and Barnes & Jones spe·cialtie·s. The clause 
as plainly as language can make it, declares that 
'' Apparatus, specialties, valves, as manufactured by 
Dunham Co., Barnes & Jones, or other approved 
standard makes, shall be considered as equal to War-
ren & Webster specialties, etc.'' Applying then this 
paragraph to the question asked above, could the 
Board of Commissioners have awarded the contract 
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to the Riggs? Distler · Company for $512,000 had that 

_ lump sum bid been the lowest bicl, notwithstandino· 
-t~at ·under the alternate bids it had offered a ro<lut 
faon of $3,0001 .Since it is clear that it could it fol-
lows that this bid was a dual hid in ,vhicl; ·e1·ther~ 
$512 ooo · $r:.o. · ' · , or ·0 9,000 became tho hid as the exigencies 
of the case required. 

It is submitte<l that the clause doclarino· Dunham 
Co., Barnes & Jones valves would be con~idered as 
equal to Warren &- Webster valves was merely in-
serted for th~ purpose of widening the competition. 
As the spocificahon originally stood ,Varren & 
Webster had a monopoly which would naturally 
ha:7e resulted in this. company's quoting a higlier 
pnce to all _of the bidders than they would have 
quoted, provided there was the competition of the 
Dunham Co. and the Barnes & .Jones Co. That this 
was the reason _for the addenda is beyond question, 
and _the contention that alterna,te prices were asked 
for is a mere subterfuge. -

The testimony of bot~ Co_ok an~ Nelson, the engi-
neers produced by the City, is against this contention 
that alter11:ate bids were asked upon the valves. 
Both the ·w1tnesses testified that the addenda chiuse 
had to be read in conjunction with the alternate bid 
clause, Nelso~i va{je 42 State of the Case, and con-
sequently this ~id must be considered entirely 
whether legal_ or illegal according to whether or not 
the alt~rate bid clause is a legal or illegal provision. 

In_ Tice v. Long Branch, 98 N. J. L. page 214, Mr. 
J ~sti:~ ~lack,_ speaking for !he Court of Errors, 
said, It is universally recognized whore there is 110 
commo~ standard there is no competition'' citing 
Browning v. Freeholders, 79 N. J. L. 494, and John-
son v. Atlantic City, 85 N. J. L. 145. Continuino· 
~he learned Justice said: "'"\Vhatever element ente;; 
into the competitive scheme, it should be the same 
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for all not left for each bidder to fix for himself and 
thereb~ esti~ate his bid upon a basis different from 
that of any other bid * * * each bidder was calle_d 
upon to make a proposal resting l~rgely upon ~is 
own judgment, with absolutely no guide a~ to details. 
No one could tell which was the lowest bid, because 
no two would be on the same basis.'' It would 
almost seem as if the a hove language had been 
written with knowledge of the instant case. Con-
tinuing, the Court said, '' The necessity of h~ving a 
common standard and the importance of definite and 
precise specifications upon which to found corporate 
action are too apparent to require argument * * ,x, 

this is left entirely to the discretion of the Com-
missioners.'' In the instant case the bidders were 
left entirely in the dark as to what siibstitutions 
might be made and they certainly were misled and 
left in the da.rk if it was the intention that alternate 
bids were to be required under the addenda, because 
nowhere in that document is there any request made 
foi· such alternate bids, nor was there on the pro-
posal blank, paiges 63, 64, 66, 67, 68, State of the Case, 
a blank space made where by alternates upon the 
valves might be written in. 

It is also submitted that the resolution of award, 
page 72, State of the Ca~e, _is defective,. since there 
is no action by the Comm1ss1oners changing the spe-
cifications and adopting the use of the Dunham valve 
and even under the resolution of award a contractor 
is still. free to use either Warren & Webster or 
Barnes & Jones valves. 

'' The award must follow the terms of the adver-
tisement." Godfrey V'. Freeholders, 39 N. J. L. 
page 514. . . . 

For the reason that the bid of the Riggs, Distler 
Company was a double bid, and because all of the 
proposals submitted under · the ''Substitutions'' 
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were illegal, and because the Resolution of Award 
• did not conform to the advertisement, it is submitted 
that. the contract was illegally a.warded to the Rio·o·s 
D . l bb , 

1st er Company, and that the Resolution of .Award 
should be set aside. 

Dis_cussing the opinion of the Supreme Court, it is 
submitted that the learned Judges erred in the con-
clusions reached. Taking up the points as stated 
in the opinion; 

FIRST. 

It is submitted that the first conclusion is er-
roneous. The Court said, '' W c are unwillin()' to set 
aside the award of the contract in this case ti Rio·gs 
Distler & Company for $509,000 on the sole gro~ncl. 
that the specificationR jnvite 'alternative bids.' " It 
·was not argued that the invitation for alternate bids 
would have been illegal but it was submitted as a 
fact and argued as a proposition of law that invita-
tion to submit alternate bids upon substituted ma-
terials for which no specifications were provided 
was not an invitation of alternate bids. ' 

It is therefore submitted that the reasonino· in 
the Armitage case and in the Tice case is control-
ling. These cases lay it down as a questi~n of funda-
mental public policy that the governing body must 
select the methods and materials for the doing of 
the public work and that all of the bidders must 
undet the Statute be obligated to bid upon the same 
materials and methods of construction. That there 
cannot be competition unless the bidders' and the 
municipalities' minds meet upon a common ground. 
This we take it, is the doctrine of the cases cited and 
it is again reiterated that ·where the contractor i~ to 
provide the specifications by suggesting the substitu-
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tions, there can be no common meeting of the minds 
of all the contractors addressed to the same propo-
sition. . · t 

It is conceded for the purpose of this argumen 
that the municipality may invite bids upon alte~nate 
type of construction provided it provides a sp~cifica-
tion covering each alternate type and that it may 
then select one of the alternates as the typ~ of con-
struction required, but to do so it must provide plans 
and specifications covering each alter~ate_ so that 
all of the contractors or bidders are bidding upon 
the same identical proposition. In the ~ase ~t bar 
alternates were called for and duly spe_cified in the 
specifications, all of the contractors bid u~on the 
alternates and understood what they were doing. It 
is conceded for the purpose of this argument that 
the City had a right to invite these alternates and 
that it could then have awarded the _cont~act upon 
any one of the alternates, but the City did not do 
this, on the contrary, it disregarded the alternates 
as well as the main contract and awarded. the con-
tract upon a substituted material~ for which_ there 
wa.s no specifica.tion in fact and which all the bidders 
did not have an equal opportunity to bid upon. 

The Court remarks, '' Our research ~as revealed 
no case in which this point ( facts of this case) J~as 
been directly considered." It might well be replied 
that probably no municipality has heretofore 
acquired sufficient audacity or nerve to undertal~e 
to juggle public bidding by the met~~ds ~elected in 
this case, or it may be that no municipa~ity has r~-
ta.ined advisors sufficiently clever to invent this 
means of serving a favorite contractor, but becau~e 
the method of evading the plain terms of a plain 
Rintute mrry not heretofore have occurred to. other 
m1111 icapilties, constttutes no reason for d~nying to 
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the. taxpayers. of Atlantic .City, relief in the. instant 
case~ ., 

: SECOND, 
' . 

· '. The Court ~ould find no evidence that the specifica-
tions had been unfairly manipulated in favor of the 
cont~actor to whom the award was made. Attention 
is called t.o the evidence of Charles Fay, page · 10 
( State of the Case): . 

. ''. Q .. Is, ther~ anything in the entire specifica-
tions, 1nstrucho~1s to bidd~rs, and so forth, that 

.you have r~ad, that would give all of the bid-
ders notice that they could deduct jf Barnes and 
Jones' valves were · used or Dunham's valves 
were used~ 

A . . No, there is not.'' · 

In the testimony of Walsh, page 22, line 14 ( Sta tc 
of the Case): . . 

'' Q. Is there anything in the revised specifica-
tions or in the advertisements issued by Atlan. 
tic City t_hat_ advises the bidders for the heating 
and ventilating contract that if the City decides 

· to use Dunham valves and traps, Barnes & 
Jones valves and traps, that they could deduct 
any sum from the base bid that might be made~ 

A. No." , 

Tl:e testimo1~y of the City's experts ,vas one long 
continual evasion. Cook, the ar:chitect, jg asked, 
page 38 ( State of the Case) : . 

'' Is there anything in this addenda that you 
gave to _the contractors advising them that jf 

. Dunham valves and traps were used 'they might 
make a deduction~'' · 
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To this the witness will give no direct answer. Ho 
finally was induced to say, page 39, line 11 ( State 
of the Case) : 

'' Q. * * * Your claim is, as I understand it, 
Mr. Cook, that this addenda marked number 
three contains in itself notice to the people who 
might bid that they can deduct from their basic 
bid any sum in case Dunham valves are used 
rather than Barnes and Jones or vVarren and 
\Vebster; is that right1" 

A. Yes, sir; it is required." 

rrhe addenda referred to reads as follows: 
'' 2. Under the Vacuum Heating system neces-

sary apparatus, specialties and valves as manu-
factured by Dunham Co., Barnes & Jones, or 
other approved Standard makes, shall be con-
sidered as equal to Warren & Webster special-
ties, valves, traps, etc.'' 

It will be noted that the addenda above quoted 
gives no foundation whatsoever for the argument 
that alternate prices were invited as contended for 
by the witness. 

The engineer Nelson testified as follows, page 42•, 
line 1 (State of the Case) : 

"Q. You can't find it in addenda three, but 
you do find another provision in the contract, at 
page 2, which you say permits that deduction; 
is that right 1 

A. Yes.'' 

The witness then read the provision he referred 
to paO'e 42 (State of the Case) : 

' 
0
'' A. 'The contractor must submit a bid cover-

in o· every item that is specified, and should he 
wi~h to suggest any substitute that he considers 
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equal in value and efficiency with the one speei-
fied, he shall state what the item suo·o·ested is 
and what the difference in cost is, if :i~y.' " ' 

. It therefore appears that the witnesses for the 
City could point !o ~o clause in the specifications 
tl:a t would have Justified the manipulation of the 
bids as was done in the instant case and ao·ainst this 
we have the direct testimony of the plaii?tiff 's wit-
nesses, that there was nothing to direct their minds 
to the use of substituted materials. 
. The ~act that the City acting upon the advice of 
\ts eng1ne~rs picked out this one small item of 
~3,000.00, 111 a $600,000.00 contract, thereby reduc-
ing the a1?-o~nt. of the contract by approximately 
$1,900.00, 1s 111 itself so suspicious a circumstance 
that puts the_ City under the obligation of demon-
~trating that it had a clear legal right so to do. It 
1s earnestly suggested that the mere statement of 
the method used to make the Riggs, Distler Com-
pan~ the lower bidder is evidence that the bids were 
manipulated and unfairly manipulated in favor of 
the contractor to whom the award was made. 

THIRD. 

The third point is a mere statement of the evi-
dence and contains no finding of ~ither fact or law. 

FOURTH. 

!he fou_rth and last reason given is that certiorari 
being a_ ?iscretionary writ, a taxpayer standing in 
the position of a representative of all the taxpayers 
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must show that all the taxpayers can be injured Hy 
the action of the municipality . . 

,}yJcCarty v . Bouleva,rd Commissioners, 91 N. J. L: 
142 · and Atlarntic City Gas & Wat er Company v·: ' ' Atlamtic City, 73 N. J. L:, 360. - .. , 

In the McCarty case the Court used the language 
of Mr. Justice Garrison in the Atlantic' City Gas 
Company case which is as follows: -. . 

'' As a taxpayer the prosecutor has a different 
standing, viz., as the representative in theory 
of the taxpaying interest of the county; but t!1e 
bids that the prosecutor is attacking are the 
1owest hence the interest of the taxpayers would 

· not a~parently be advanced by the success .?f 
such attack. Certiorari is a discretionary w_nt, 
hence a prosecutor who in theory represents the 
taxpayers of the county should not be permitted 
to work an injury to them in point of fact, 
which might readily happen if the real cause of 
such prosecutor's intervention were its private 
interest or a personal grievance.'' 

To which the Court in the McCarty case added 
the following: 

'' The Court and the prosecutor who hold this 
attitude towards the public are in contemplation 
of law inspired by a common purpose, to the 
accomplishment of which there must come a 
time when the Court should determine. the pub-
lic rights, represented in the prosecutor, upon 
oTounds that substantially effect them, and not 
~pon sharp questions and ver?al criticis~s 
which under the guise of protecting the pu bhc 
from a figmentary injury, inflict upon it one 
both actual and serious.'' 

It is suggested that the language above quoted is 
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not au~hority_ for the language used by the Supreme 
Court 1n the instant case, and for which these cases 
·are summoned as authority. The lano·uao·e here 

d . "I h b o ~se 1~, n t e absence of fraud or manifest man~ 
1pulation the award in this case should not be set 
aside at the instance of a taxpayer.'' 

It is submitted that this is not the law and is un-
warranted by any reported case. Manifestly the suit 
?f _a taxJ?ay~r may prevail in certiorari where there 
~s 1l~egahty 111 the award, lack of power in the munic-
1paht~ to make the award, lack of authority to do 
the thing: proposed to be done by the municipality, 
all of which would be beside the question of fraud or 
manipulation. Certainly the Court did not intend 
!o say that if there had been no satisfactory author-
ity for the erection of this Convention Hall, a tax-
payer could not have complained and used the writ 
of certiorari fo~ ~hat. purpose, yet this language 
baldly stated as it 1s without qualification and upon 
the authority of the McCarty case and the Gas. Com-
pany case, is certainly not the law of this State 

The right of a taxpayer, we apprehend is the ri.O'ht 
t . ' 0 o intervene generally to prevent a general harm to 
the . municipality_ and its taxpayers occasioned by 
!he illegal act of its governing body. It is no answer 
1:1 such a_ case that the illegal act will result in a pos-
sible saving to the municipality and that such sav-
ing thereby excuses the irregular or illegal action. 
There is the broader question of public policy. If 
the contra?t may be manipulated to the advantage 
of a favorite contractor by the method used in this 
case, clearly every future contract may be so manip-
ulated. This means the utter defeat of the· Statute 
the end of honest competitive hiddino· and the utte; 
undoing of the taxpayers of the m~nicipalities in 
this State. 
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'l1:HE CONr:PRACT AND SPECIFICATIONS DID 
NOT CONFOR1'1: TO THE STATUTE. 

It is respectfully urged that the specifications and 
contract do not contain the legislative provision 
contained in the Act of 1917, pag e· 345, S ection 5, 
which is as follows: 

"Every contract entered into by any rr1unici-
pality for any improvement shall contain a. pro-
vision for a deduction from the contract price 
of the wages paid by the municipality to any 
inspector or inspectors necessarily employed 
on such work by the municipality for any num-
ber of days in excess of the number stated in 
the specifications as the number of working days 
to be allowed for the completion of such im-
provement. All specifications for the work of 
any improvement shall fix the date before which 
the same shall be completed or the number of 
,vorking days to be allowed for the completion 
thereof.'' 

The Supreme Court has already held in I( essler v. 
Atlantic Coitnty, argued at the November Term, 
1923, decided 1924, which case is not reported, as 
follows: 

'' That this act provides that every contract 
for any work requiring inspection shall_ contain 
a provision for deduction from the contract 
price of wages to be paid by the said county 
to inspectors for any number of working days 
to be allowed for the completion of such work. 
* ,x, "' It was upon these that the bids were sub-
mitted and considered and the resolution of 
award was made. The argument now is that as 
the act requires this provision in the contract, 
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it will be sufficient if it be inserted in the con-
tract ~hen that do~ument is prepared for formal 
executi?n. We think, however, that this would 
be adding a new condition after the terms of 
the ~ontr:ict had been definitely settled by the 
specifications and the bi·ds Th b'd b · e 1 s were 
ased upon_ the _specification and nothing else. 

Those ~pe_c1fications provided, apparently, for 
everyth1~g t~at was to be stipulated between 
the parti~s, including the form of surety bond 
and sufficiency of sureties, etc. No contra,ctor 
could be com,pelled to agree in a formal con-
tract to such a, stipitl.a.tion as that quoted from 
the sta.tute, as, in fac\~. the only contract that 
c?uld . properly be made based upon the s e-
c1~cations and the bids, is that the contracfor 
v~1ll perform t~e work according to the specifica-
tions. We think, therefore, that a resolution 
ba:sed upon specifications not complying with 
this feature of the statute should not be all ' l 
to stand.'' ov, e( 

' 
Since this provision was not in the t t ·fi t· . . con rac or 

spec~ ca ions, it is clear upon the unreversed 
thonty of the .Supreme Court that the t an-t~ t , presen con-
r ac cannot stand. Either the Court in the instant 

~ase must ?verrule the I(essler case or it must re-
. erse the Judgment of the Supreme Court in the 
instant case. 

_The reason ~·iven in the I(essler case likev;rise a -
phes to the main contention made in this cause th pt 
the contractors having bid upon the spec'fi 't· a as th t d . 1 ca ions 
c. . ey s oo ' no alterations, even by aoTeement be-
tween. the municipality and the contra~tor can b 
made 111 the specifications. In the I{essler ~ase th: 
taxpayer would have been benefited by the in~ertion 
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of the clause in the contract and which the contractor 
was willing to execute requiring the ·payment of the 
extra inspection by him, but the Court held that this 
was unfair to the other contractors and could not be 
done. 

In conclusion, it is earnestly submitted that if this 
Court approves of the principle that contracts may 
be awarded by public bodies upon substituted bids 
according to the plan used in the instant case, then 
the Statute requiring public bidding will be prac-
tically repealed. This case is of the utmost public 
importance. Either the legislature has failed in its 

. object of requiring coIIl!petitive bidding upon all 
public work or the present aw.ard is illegal. This 
taxpayer's suit should be decided upon the broad 
ground of either sustaining unimpaired the right of 
the public to require that public work shall be done 
pursuant to public bids without suspicion of manipu-
lation or collusion o-r the public should know that 
the safeguards provided by the Statute are abortive, 
useless and deceptive. 

If the specifications in the instant case are ap-
.proved, architects, engineers, contractors and venial 
public officials will have afforded to them a safe and 
convenient method of defrauding the public in the 
award of public contracts, free either of the restraint 
of the courts or fear of punishment therefor. 

Upon the broad ground of public policy as well a.s 
the heretofore apparently well established law of 
this State, all possibility of the manipulation of pub-
lic contracts should be discouraged. Nothing is more 
demoralizing to the honest Government of a munici-
pality than the possibility of giving public work to 
fa.vorite contractors. Even if actual corruption of 
tho public officials does not result, widespread 
suspicion upon the part of the public is inevitable. 
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It is therefore earnest! t d ciple of the A ·t Y ?0 n en ed that the prin-rnn a 0 ·e case 1s · t d · orous lano·uao·e of M . enunc1a e in the- vig-

that public bed. r. J usti~e Garrison to the effect 
. 0 ies must decide up d fi . 

mfication and that all b"dd on a . e n1te spc-
upon a sino·Ie defi ·t I ers must submit their bids 
without im;airme::~.e program, should be preserved 

JOHN C. REED 
A.tt_orne'!! for ' Plaintiff-in-Ger-

. tiorari-A.ppellarnt 
EMERSON RICHARDS 

Of _Coun:sel for Plaintiff-in-Cer-
tiorari-A. ppella.nt. 



N:bJvV JERSEY COURT OF ·ERRORS AND 
APPEALS. 

MARIE T. SMITH, . 
Pla,intijf-in-C ertiorari, 

V. 
BOARD OF COMMISSIONE,R,S OF THE CITY OF ATLANTIC 

CITY and RIGGS, DISTLER & Co., INc., 
Defendants-in-Certiorari. 

ON CERTIORARI. 

BRIEF FOR DEFENDANTS~IN-CERTIORARI. 

The state of the case in the above entitled cause 
discloses the following: 

FACT.S. 

1. That the City of Atlantic City is a municipal 
corporation and that Marie T. Smith is a citizen and 
resident thereof and a taxpayer therein. 

2. That on May 6, 1902, the City of Atlantic City, 
by popular vote, adopted the provisions of an act 
entitled, "An Act relating to, regulating and provid-
ing for the government of cities," approved April 
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3rd, 1902, and the various supplements and amend-
ments thereto. 

3. That it thereafter adopted and is no_w governed 
by the provisions of an Act of the Legislature ap-
proved April 5th, 1911, commonly called the Walsh 
Act. 

4. That on October eighteenth, 1923, the ~ity of 
Atlantic City adopted the provisions of an ordinance 
entitled, "An ordinance providing _fo~ the purch~so 
of lands and premises within the limits of the City 
of Atlantic City to be used as and for a site _fo: the 
erection of a convention hall, building or buildings, 
and providing for the preparation ~f plans and spe-
cifications and advertisement for bids for the e~ec-
tion and consti·uction of the Convention Hall, bu:ld-
ing or buildings, and providing for the preparation 
of plans and specifications and ~dverhsement for 
bids for the erection and construction of th~ ~onven-
tion Hall, building or buildings, and p~ov_iding the 
necessary cost thereof, and for the submission of the 
entire question and of this_ ordina_nce to a referen-
dum " a copy of which ordinance 1s attached to the 
retu~n and marked Exhibit Pl. . 

That in pursuance to the ordinance afore~aid,. an 
election was duly had in the City of Atlantic City, 
with the followino· result: that the votes, by vote of 
majority, approv~d 5802 and disapproved 2135. 

5. That on December twentieth, 1923, t?e City of 
Atlantic City regularly adopte~ an ordina~1ce en-
titled, '' An ordina1:ce to autho_nze t~e _acquirem_ent 
of lands to be used for convention_ ~u_ilding- ~r _b~1ld-
ings, convention purpo~es and facilities, exl11b1tions, 
entertainments, receptions, lectur~~' addresses, ~s-
sembla.ges and other like purposes, a copy of which 
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ordinance is attached to the return and marked ]~x-
hibit P2. 

6. That in pursuance to the ordinance last men-
tioned and marked Exhibit P2, the city did legally 
acquire the lands and premises referred to in said 
ordinance. 

7. That on the seventh day of May, 1925, the City 
of Atlantic City regularly adopted an ordinance en-
titled, '' An ordinance authorizing the issuance of 
seventy-five thousand dollars ($75,000.00) tempor-
ary bonds of the City of Atlantic City for the pur-
pose of providing funds wherewith to defray the 
necessary costs and expenses for architects and en-
gineers for the preparation of proper plans, speci-
fications, drawings and details-for the erection and 
construction of a convention hall, building or build-
ings, on the site recently purchased by the City of ·. 
Atlantic City, and known as 'Rendezvous Park,' '' a 
copy of which ordinance is attached to the return 
and marked Exhibit P3. 

8. That thereafter, on the twenty-third day of De-
cember, 1926, the City of Atlantic City regularly 
adopted the provisions of an ordinance entitled, '' An 
ordinance authorizing the issuance of temporary 
bonds of the City of Atlantic City in the amount of 
six million, three hundred and thirty thousand dol-
lars ($6,330,000) for the purpose of temporarily fin-
ancing· a further portion of the cost of erectii1g and 
constructing a convention hall building in and for ' 
said city,'' a copy of which ordinance is attached to 
the return and marked Exhibit P4. 

9. That thereafter the Board of Commissioners of 
the City- of Atlantic City advertised and invited the 
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submission of bids for the erection, construction, 
equipment a1'1d completion of said Conventi?n Hall, 
and for separate divisions of the work included 
therein and among other divisions of said work for 
which bids were invited was the work of installing a 
system of heating, and ventilating, including t_he 
labor and materials necessa.ry to complete the in-
sta.llation thereof in accordance with the plans and 
specifications prepared by the architects and en-
gineers aforesaid. 

10. That in pursuance to legal authority the City 
of Atlantic City advertised for bids for the con-
struction of the superstructure of the Convention 
Hall ,vhich bids were to be returned on November 

' fourth, 1926. 

11. That all bids received on November fourth, 
1926, were rejected. 

12. That thereafter there was a re-advertisem~nt 
and bids ·were received by the City Commissioners 
for the various branches of the work necessary for 
the superstructure of the Convention Hall, on De-
cember second, 19·26. 

13. That on November twelfth, 1926, the City of 
Atlantic City adopted revised plans and specifica-
tions for the construction of the superstructure of 
the Convention IIall, and authorized the advertising 
for bids made returnable December second, 1926, a 
copy of which revised plans and specifications is at-
tached to and made part hereof, marked Exhibit P6. 
Also attached to and made part hereof, is a copy of 
the first notice to the contractors, specifications, and 
so forth marked Exhibit P5. Attached to and made 
part he;eof, is a copy of the basic bid and addenda 

., 
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of Riggs, Distler & Co., Inc;, and the base and ad-
denda bid of John H. Cooney, Incorporated; marke(l 
Exhibits P8 and P9, respectively. Attache<l to and 
mac.le part hereof is a copy of the resolution awanl-
ing the contract in question to Riggs, Distler & Co., 
Inc. (marked Exhibit Pl0), passed on January twen-
t~eth, 1927. This resolution was presented ianuary 
sixth,_ 1927, and passed final rea<ling on tTanuary 
twentieth, 1927. ( State of Case, pages 3 to 7 in-
clusive.) ' 

14. The original plans and specifications called 
for War_ren and W ebstcr specialty valves, traps, etc. 
The revised plans and specifications, on which bids 
were invited on December second, 1926, contained an 
addendum, dated November twelfth 1926 in form . ' ' following: 

"November 12, 192•6. ADDENDUM NO. 3. 
HEATI G and VENTILATING SPECIFICA-
TIO S, CONVE TION IIALL, ATLANTIC 
CITY, NEW JERSEY. 

Application.. The original specifications for 
Heating and Ventilating of the Convention Hall 
at Atlantic City, New Jersey, dated September 
30, 1926; Addenda No. 1 and No. 2 remain in 
full force and effect, except and only as changed 
by this Addendum Jo. 3, which now becomes a 
part of these specifications. 

We give below answers to questions and other 
information raised in connection with the I-Ieat-
ing and Ventilating for the Convention Hall at 
Atlantic City, N. J. 

1. Direct radiation as manufactured by H. B. 
Smith, U. S. Radiator Co., or other approved 
Standard makes, ,vill be approved as equal to 
the American Radiator Co. radiation. 
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2. Under the V acititm II eahng Sy stern neces-
sa.ry a,pparatus, specialties a.nd valves as manu-
factured by Dunha,1n Co., Barn.es & Jones, or 
other approved Sta,nda,rd makes, shall be con-
sidered as equal to Warren & Webster special-
ties, valves, traps, etc. 

3. Reg·isters and grilles as manufactured by 
Hart & Cooley Co. and Highton Co. shall be con-
sidered as equal to those manufactured by Tut-
tle & Bailey. 

4. Oil burning equipment as manufactured by 
Ballard Oil Burning Equipment Co. will be con-
sidered as equal to the equipment specified. 

5 . .Alternate prices on boilers, boiler settings 
and vacuum pumps, submitted in proposal, will 
be given full consideration in a.warding the con-
tract. 

The above shall take precedence over previous 
information and shall be taken into considera-
tion in submitting bids. 

LOCIC\VOOD, GREENE & CO., INC., 
.ARCHITECTS, 

BOSTON, MASS.'' 
(State of Case, pages 62 and 63.) 

15. The general description of the work, Exhibit 
P5 contained the following paragraph: 

' '' The contractor must submit a bid covering 
every item that is specified, and sho~ld he wish 
to suo·o·est any substitute that he considers equal 00 

. 'fi d l in value and efficiency with the one speci 1e , 1e 
shall state what the item suggested is, and what 
the difference in cost is, if any.'' ( State of 
Case, page 50.) 

16. The basic bid of Riggs, Distler & Co., Inc., 
Exhibit P8 (State of Case, pages 64 to 69, inclusive), 
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was five hun?red and twelve thousand dollars ( $512,-
000.00) . Pnce No. 16 contained in said bid was in 
form following: 

''P . N ·rice o. 16. For iise of Dunham special-
ties in lieii of vVebster, DEDUCT $3000. '' (State 
of Case, page 68.) 

The basic bid of John I-I. Cooney, Inc., Exhibit pg 
( Sate of Case, pages 70 to 73), was five hundred and 
ten thousand, eight hundred and twelve dollars 
($510,812.00), and in said bid, as shown in State of 
Case, page 73, was contained a proviso that if War-
ren & Webster No. 5 traps wore used, there was to be 
.ADDED the additional sum .of two thousand dol-
lars ($2,000.00), on the basic bid of five hundred ten 
thousand eight hundred and twelve dollars ( $510,-
812.00). 

17. ~he _Board of Commissioners of the City of 
.Atlantic City awarded the contract for the heatinO' 
and ventilating to Riggs, Distler & Co., Inc., o~ 
January 20th, 1927, in the sum of five hundred and 
nine thousand dollars ($509,000.00), having deter-
mined that the Riggs, Distler & Co., Inc., was the 
lowest responsible bidder. 

.ARGUMENT. 

This writ seeks to review and set aside the resolu-
tion adopted by the Board of Commissioners on 
January twentieth, 1927, awarding the contract to 
Riggs, Distler & Co., Inc., for the heating and ven-
tilating work of the Convention Hall, in the sum of 
five hundred and nine thousand dollars ( $509,-
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000.00). The said resolution is more fully set forth 
in paragraph 17 of the facts. . . 

The attack on the award, as 1s sot out 111 the rea-
sons, page 75 of the State of the Case, is of a three-
fold nature: 

'' 1. The said Riggs, Distler & Co., Inc., was 
not the lowest bidder for said work. 

2. The bjd submitted by Riggs, Distler &_ Co., 
Inc., was not in accordance w~tl1 the spec1fic_a-
tions advertised; was double, irregular and il-
legal. . .dd 

3. There vYere other lower responsible bi ers 
for said contract.'' 

Directing the Court's attention to the second_ rea-
son, it is most respectfully submitted !hat the b_1d of 
Riggs, Distler & Co., Inc., was _in strict compliance 
with the specifications as advertised_; :Yas not double, 
nor irregular, nor illegal. The original plans and 
specifications it is true, called for ,Varren & vVeb-
ster specialti~s, valves, traps, etc. The addendum 
under <late of November twelfth, 1926, paragraph 
two thereof, advised prospective bidders that the 
types of valves as manufactured by Ditnha1n .Com-
pany and Barnes and Jon es, type of valves available 
to all bidders, would be regarded as of equal. value 
with the type of valve originally called for in the 
specifications under the heading of W arre~1. & Web-
ster. This broadened the field of. competition, and 
placed all bidders on an equal f oohng. 

The expression or statement used, "of . equal 
l e '' means ec1ual value from the standpoint of va it , • d d 

service to which the valves were to be subJecte , an 
not of COST. This interpretation is borne out by 
the heating and ventilating expert produ~ed ~y th_e 
prosecutor herself. The Court's attention 1s d1-
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rected to the testimony of CHARLES H. Ji1AY 
( State of Case, pages 12 and 13) : 

'' Q. From your twenty or thirty years' ex-
perience that you have had, would you say iha t 
Warren and vVebster specialties and Dunham 
Company's specialties and Barnes and Jones 's 
specialties, as to !these traps, were of equal 
valuo1 

A. Yes, I would say they would be, of the 
same type. 

Q. When you say of equal value, do you mean 
equal value from the standpoint of the service 
to which you subject-these valves ? 

A. Yes. 
Q. You don't necessarily mean tho same from 

the standpoint of cost, do you 1 
A. No. 
Q. You know, as a matter of fact, that there is 

a difference in cost between Dunham Company, 
Barnes and Jones, and vVebster Company, don't 
you f 

A. Well, they always vary, yes, but you don't 
know who is going to be high and low. 

Q. So, when the expression js used, 'Will be 
regarded of equal value,' you, as an engineer, 
draw the conclusion that the expression is used 
as of value for the purpose Lo which you intend 
to subject these valves; isn't that right f 

A. Absolutely.'' 

This version was further corro bora ied by the tes-
timony of Walter W. Cook, produced by the defen-
dants (State of Case, page 32): 

'' Q. Was the expression 'of equal value' 
based on ihe use to which the valve would be 
subjected or on the cost of the valve ? 
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IYir. Reed: I object on the ground that it is 
an attempt to construe a perfectly pl~in written 
instrument, and that is in the province of the 
Court. 
· A. ·Equal as to service.'' 

As to bidding on specifications of this nature ?ei~g 
double, irregular and illegal, the Court's atte~1bon 1s 
respectfully directed to the case ?f Sc!iwitzer . v. 
Boa.rd of Educa.tion, 79 N. J. L. 334, 111 which Justice 
Trenchard held: 

'' Specifications otherwise sufficient are not 
objectionable in requiring estimates from pro~-
pective bidders for municipal work on certmn 
alternatives therein named." 

The first and third reasons attacking the award 
will be argued together. . · 

There is no one type of specia.lty, valve or trap, 
whether it be (a) Warren & Webster, or (b) Dunham 
Company, or ( c) Barnes & Jones, on which bids 
were submitted by any bidder, all on an equal foot-
ino·, that can produce a lower bid than five hundred 
and nine thousand dollars ($509,000.00), the amount 
set forth in the resolution of award to Ri 0·gs, Distler 
& Co., Inc. (see State of Case, page 36): 

'' Q. Is there. any combination of the three 
types of va.lves, Warren and Webster, Dunh~m 
or Barries and Jones, that you could use which 
would make a lower net result than $509,000.001 

Mr. Reed: I object because of the fact that 
the witness's answer calls for his conclusion and 
that it is not in his province, either as an archi-
tect or as someone batting for the specialist, to 
make any such conclusion. It is a matter for the 
City Commissioners to determine. It is a mat-
ter of law. 
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A. No, sir, there is not, after careful an-

alysis.'' 

See also State of Case, pages 40 and 41, testi-
mony of ALEXANDER H. NELSON: 

'' Q. Directing your attention to addenda num-
ber three, issued under date of N ovembcr 
~welfth, 1926, as to the type of valves or traps, 
1s there any one combination of either Dunham 
Company, Barnes and Jones, or Warren and 
Webster specialty valves, that you can make 
up from the bids of either Riggs, Distler & Com-
pany or John Cooney Company, Incorporated, 
and get a lo,ver net figure than $509,000.00? 

Mr. Reed: I object to the question on the 
ground that it calls for this witness's conclu-
sion as to a matter of fact, and that is a matter 
of law for the Court to decide from ·what papers 
were before the Commission and the evidence 
in thi~ case. 

A. There is no Buch combination. 
. Q. In other words, $509,000, accordjng to your 
Judgment, represents the lowest bid from all the 
figures submitted by any of the contractors on 
this particular phase of the work? 

A. It does." 

The testimony of the expert of the prosecutor, 
Charles H. Fay, on this phase of the case· is, to say 
the least, most interesting, and justifies the state-
ment that a reading thereof, especially the cross-
examination, sho-ws that it does not conflict with the 
testimony of the defendants. (See State of Case, 
pages 19 and 20.) 

'' Q. If in the Riggs, Distler bid the basic bid 
was $512,000 and the City concluded to use Dun-
ham valves and were given the privilege of de-
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ducting $3000, wouldn't their basic bid be 
$509,0001 

A. If you deduct those two figures it might 
be. 

Q. Can you offer any evidence ·which will 
show any combination of any type of valves !o 
be used in this case which will make the _bid 
less than $509,000? 

i1r. Reed: I object to the form of the ques-
tion as being improper cross-examination and 
an improper question. 

A. Well, I didn't look over them for com-
binations, but the three types of valves were 
mentioned in the specification. From the con-
tractors' standpoint, the contractor would use 
any one of the three. I don't see where you ask 
him to give you separate bids on those three 
valves. If I were the contractor, unless you 
asked for bids on those valves, I wouldn't con-
sider I had any legal right to bid on them. 

Q. You are now speaking as a contractor? 
A. As a contractor. 
Q. I am speaking to you as an expert heating 

man, and I want you, if you can, to explain how 
you can take either the Warren and Webster 
valve or .the Dunham valve or the Barnes-Jones 
valve or any combination of the three under the 
plans and specifications, and reach a final result 
which ·will make the basic bid less than $509,000. 

Nfr. Reed: I object to the question as being 
improper cross-examination. 

A. Well, I don't know whether I ought to be 
testifying as an architect or engineer. I am a 
licensed engineer, and I am not brought here to 
testify as to my opinions as to what this situa-
tion might be as far as the right to deduct or 
add.'' 
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The !est~mony of Nir. Fay, the expert of the prose-

cutor, Justifies the further conclusion that if he was 
serving the City's interest, he, too, would have se-
locte_d the bid based_ on the Dunham type of valve, 
and it, therefore, logically follows that the City could 
make no other award than that which it did to Rio·o·s 
D. tl & C · ' :s O ' 1s er o., Inc., 111 the sum of five hundred and 
nine thousand dollars ($509,000.00). (,See State of 
Case, page 15) : 

"Q. I want to give you every opportunity in 
the world to answer intelligently, and I don't 
want by my form of question ·to mislead you. I 
am going to repeat it once more that if you con-
clude that type vVarren and vVeoster valve Dun-
ham valve and Barnes and Jones are of' equal 
value for the purpose to which you subject them, 
and you can get any one of the three cheaper 
than any of the two others, and they are of the 
sa7:Ile value for the purposes for which you are 
going to n.se them, why ·wouldn't you select the 
cheaper one f 

A. Froni one standpoin.t I would. 
Q. From what standpoint wouldn't you? 
A. Well, that would depend on what position 

t~1~y we:c placed ~n. I would be assuming a po-
s1 hon-in answering your questions I would be 
assuming the position of your architect your 
designer. ' 

Q .. And your refusal to answer is because vou 
have a feeling morally that you were broti'o·ht 
down here for Cooney, as a witness for him :nd 
don't want to testify to anything that n'iio·ht 
benefit the other side; is that right? 0 

i1:r. Reed: I object to that question. 
A N . " . o, sir. 

If a contractor submitted either Warren & Webster 
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type of valve, Dunham Company or Barnes & Jones, 
it would have been the plain legal duty on the part of · 
the City to accept any one of the three types of 
valves. If the City did accept the Dunham Company 
type of valve under the bid of Riggs, Distler & Co., 
Inc., it could have gotten the work for the contract 
price of five hundred and nine thousand dolh1rs 
($509,000). If the next lowest bidder, John H. 
Cooney, Inc., at whose instance and for w~ose bene-
fit this suit is being prosecuted, had submitted Dun-
ham and Company type of valve, its lowest bid would 
have been five hundred and ten thousand, eight hun-
dred dollars. Ambrose J. vValsh, an officer of John 
H. Cooney, Inc.; testified that it might well be that 
they were bidding on the Dunham and Company type 
of valve. See testimony of Ambrose J. Walsh (State 
of Uase, page 27): 

'' Q. And you might have selected Dunham 
valves? 

A. It is possible~ . 
Q. If you selected Dunham valves, your bns1c 

bid of $510,800 would have remained the same, 
wouldn't it? 

A. Absolutely. 
Q. And the bid of Riggs, Distler uncle: Dun-

ham ·would have been $509,000, woul<ln 't it f 
A. I don't say their bid would be that at all. 
Q. They said that their basic bid ·was $512,000, 

didn't they? 
A. Yes. 
Q. They said if we wanted to use Dunham 

valves deduct three thousand dollars. vY ouldn 't 
that ~alrn their basic bid $509,000 if they used 
Dunham valves and that was accepted by the 
City ? 

i·t wonldn 't make their basic bid A. No, 
$509,000. 

Brief for Defendants-in-Certiorari 15 
Q. ,Vhy do you say that? 
~- The specifications called for certain prices 

which would be the basic bid. Outside of that 
there is no basic bid. 

Q. That is your answer to that question 6l 
A. Itis." . 

It is clea~ under the specifications that every type 
of commodity called for demanded a bid thereon. 
(Agreed State of Facts, Exhibit P5, paragraph 15.) 

See a~-reed state of facts under stipulation No. 15, 
and testimony of Alexander H. Nelson 011 page 42 of 
the State of Case: 

'' Q. Will you read it f 
. A. 'The. contractor must submit a bid cover-
in_g every item that is specified, and should he 
wish t? suggest any substitute that he considers 
equal 111 value and efficiency with the one speci-
fied, he shall state what the item suo·o·ested is 
and what the difference in cost is, if a~;.' '' ' 

That these specifications left no room for doubt 
and ~ere ~horoughly understood by all of the bid~ 
ders, 1s ev1de_nced by the small margin of difference 
among t~e bi_dders, and no bidder seemed to think 
~he _specifications at all indefinite, or made any ob-
Je_cfaon thereto. In addition to the bid of Riggs 
Distler &_ Co., Inc., and John H. Cooney, Inc., th~r~ 
wa~ the bid of II. E. Crook Co., Inc., the lump sum of 
~hich was five hundred and thirty-three thousand, 
n~ne hun_dred_ dollars ($533,9.00). The latter two 
bicl_ders _likewise had some additions and deductions 
wluch chd not affect the net result of makino· Rio·o·s 
Distler & Co., Inc., bid of five hundred and ni~1e tl~;u~ 
sand dollars ($509,000), the lowest bid. Attention is 
called to · the same to indicate : 
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(a) the close competitive bidding had on the sub-
ject 1na tter ; and 

(b) th8 fact that all bidders thoroughly under-
stood the plans and specifications. 

The very fact that John H. Cooney, Inc., inserted 
that if ,iVarren and Webster valves were desired 
their basic bid of five hundred and ten thousand, 
eight hundred dollars ($510,800) would have to be 
increased by the sum of two thousand dollars ( $2000) 
clearly indicates that they agreed with the interpre-
tation of the plans and specifications as testified to 
by Alexander H. Nelson and ,Valter W. Cook, wit-
nesses of the defendants. 

Jiistice Trenchard, in S chwitzer v . Boa.rd. of Edu-
ca.tion, 79 L. 342·, held : 

''Specifications otherwise sufficient are not 
objectionable in requiring estjmates from pros-
pective bidders for municipal work on certain 
alternatives therein named.'' . 

No bidders seemed to have thought the specifica-
tions at all indefinite, and this resulted in intelligent 
and competitive bidding and in the awarding of a 
binding contract. 

The logic of the prosecutor is difficult to compre-
hend for when her contention is analyzed and snm-

' marizod it amounts to this: 
That in her opinion Riggs, Distler & Co., Inc., 

should not have the award made to them because 
they made a deduction from their basic bid, and 
the contract should be given to John H. Cooney, 
Inc., because they made an addition to their 
basic bid. 

Jus tice Ga,rrison, in Atlantic City Gas Co. v . .At-
lantic City, 73 L. 360, held: 
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":he action of a municipal council clearly in 
the interest of the taxpayers will not be set aside 
upon a doubtful point of procedure at the suit 
?f prosec~tor who has suffered no special in-
Junes of ~hich he can be heard to complain. 

The writ of certiorari is a discretionarv writ 
A prosecutor who only in theory represe~ts th~ 
taxpayer~ ?f a city should not be permitted to 
w?rk an inJ_ury to them in a point of fact, which 
might readily happen if the real cause of such 
prosecutor's intervention were its private inter-
est or a personal grievance.'' 

. Justice Black, in McCa,rty v. Bouleva,rd Commis-
sioners of the Cou·nty of Hitdson, 91 L. 137, affirmed 
92 Id. 519, and in Maginnis v. Ci,ty of Wildwood, 94 
L. 90, held: 

'' Certiorari is a discretionary writ hence a 
prosecutor who in theory represents' the tax-
payers of _a _county should not be permitted to 
wor~ any 1nJury to them in point of fact. Pro-
ceedings to review municipal action under such 
pr~rogative writ are not personal actions in 
:Vh~ch the prosecutor may upon sharp grounds 
insist upon a personal right. Rather is the 
pro~ecutor to be regarded, if not as amicits 
curiae, as a friend of the public. The Court and 
the prosecutor who hold this attitude toward the 
public are in contemplation of law inspired by a 
co~mon purpose, to the accomplishment of 
which there must come a time when the Court 
~hould determine the public rights, represented 
111 the prosecutor, upon grounds that substan-
tially affect them, and not upon sharp questions 
and ve~bal criticis~s, which under the guise of 
protecting the public from a figmentary injury, 
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inflict upon it one that is both actual and seri-
ous." 

The Court and the Court of Errors and Appeals of 
our State have lately held in the case of Fliidson v. 
Atlantic City that the Commissioners occ_upy fidu-
ciary relationship to the taxpayers and inhabitants 
of the community; that it is incumbent upon them 
at all times to serve their best interest. No one can 
quibble with that as a proposition of la~. Assuming 
the plans and specifications did :1ot o bhge a_ l?rospec-
ti ve bidder to make any deductions or additions fol' 
the user of any one of the three types in question, the 
fact that they all did it, and the City having deter-
mined that any one of the three were equal in value 
for the use to which they were subjected, and could 
by picking out any one of the three types _of valv~s 
which each bidder had an equal opportuiuty to bid 
on, save the City three thousand dollars ($3000), as 
in this case, by the user of Dunham and Company 
valves, what legal justification would there have 
been or can there be for their refusal to do so~ Any 
other determination would be a breach of that rela-
tionship that exists between the Board of Commis-
sioners and the taxpayers and inhabitants of our 
community to serve their best interest. 

Justice Fort, in case of Fa,ist v. Hoboken, 72 L. 
363, held: . 

"The statute is intended .to secure to the City 
the contracting of work to the lowest responsible 
bidder and mere irregularities in the form of 
the bid or details of a statement which do not 
in any 'way mislead or injure, are not sufficient 
to justify the rejection of such a bid.'' 

And on page 364, of same case, held : 
"The City has secured all that the statute 

Brief for Defendants-in-Certiorari 19 
exacts for the protection of the officials makino-c, 
the contract and at the same time secure the 
work to he done by the lowest responsible bi<l-
der, in the interests of the people. To secure 
t~is should be the aim of the municipal of-ficials 
without regard to technicalities or immaterial 
formalities in bidding." 

It is most respectfully submitted that almost the 
entire brief of the appellant in this case is based on 
facts which we find do not exist in this case. 

The entire State of Case is free from a scintilla of 
eviden_ce ·with relation to boilers, yet a great part of 
the brief for the appellant is confined to this subject 
matter. The sole basis of the attack on the part of 
~he appellants was confined to the controversy aris-
ing under addendum No. 3, under date of November 
!2, 1926; and, no matter how strong language is used 
111 denunciation of the conduct on the part of the de-
fendants in this case, the fact remains that every bid-
der had a,n equal opportunity, and stood on the same 
footing, with relalion to his bidding on addendum 
No. 3. Every bidder was free to bid on either War-
ren a.nd Webster valves, Dunham Comp.any valves 
or Ba,rnes & Jones valves. The fact that no bidder 
-including John H. Cooney, Inc.-made any protest 
or objection thereto at the time of the bidding, indi-
cates that there was a definite and clear understand-
ing on the part of all of the bidders. 

It is most respectfully urged, that, quite apart 
from any language in the specifications which, for 
the purpose of discussion, could be characterized as 
either illegal or subject to criticism, the fact remains 
as is disclosed by the State of Case, that the award 
made in this case was not based on any commodity 
which the bidder could have substituted as of equal 
value but only those items were used which were 
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specifically mentioned and on which every bidder 
had an eqirnl opportunity and stood on the same 
footing. Every bidder could have bid on Warren 
and Webster valves, Dunham Company valves and 
Barnes & Jones valves; and, although the language 
may justify the conclusion that he ( the bidder) could 
have substituted some other type of valve of equal 
value, no such substitution ,vas considered. 

This was a stupendous undertaking. And, if, as a 
result of information received from bidders, the cost 
of the undertaking could be lessened, the City could 
reject all bids, take advantage of the information 
received, and re-advertise. 

Paragraph 14 of the facts answers the objection 
that the specifications were defective in that they 
were not adopted by the Commissioners; for this 
clearly states that on November 12, 1926, the City 
adopted revised plans and specifications for the con-
struction of the superstructure, etc., * '" * on which 
bids were returnable on December 2, 1926; and that 
there was a re-advertisement for said bids. (Stipu-
lation No. 12, State of Case, page 6.) That the ap-
pellants received a copy of this addenda, under date 
of November 12, 1926, is indicated from the fact that 
they have acted on same. (See State of Case, pages 
62 and 63.) 

Objection is made that the contract and specifica-
tions do not conform to the statute. It is most re-
spectfully submitted that there is not a scintilla of 
evidence disclosed in the State of Case with refer-
ence to this subject matter. 

It is, therefore, not a proper subject matter for 
consideration by the Court at this stage of the pro-
ceedings. It is, however, a fact that the specifica-
tions do contain the number of working days within 
which this undertaking should be completed; and the 
contract executed between the parties in interest 
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does contain the provision requiring the contractor 
to pay to the City wages paid by it to any inspector 
or inspectors necessarily employed by it for any 
number of days in excess of the time within which 
the work contemplated is to be completed; but as 
above stated, there appearing nothing in the State 
of Case on the subject matter, it cannot now-for the 
first time~be raised in this Court. 

Almost every step in this venture or undertaking 
has been contested and received the attention of the 
Supreme Court. The situation now is, that the 
major contract involving the sum of four million, 
five· hundred thirty-two thousand and fifty dollars 
($4,532',050.00) was attacked (William R. Brown, et 
a.Zs., prosecutor, v·. City of Atlantic City and M. B. 
Ma,rklan~ Co., Case No. 273, January Term, 1927), 
and received approval of the Supreme Court. 

The:e was awarded, and are now outstanding, the 
following contracts~in the stated amounts-with 
reference to this Convention Hall superstructure, 
separate and apart from the heating and ventilating 
contract, the subject matter of this suit: 

( a) Otis Elevator Co.-Elevators ..... $ 80,490.00 
(b) Globe Automatic Sprinkler Co.-

Fire Protection ............... $ 61,600.00 
( c) Pennsylvania Engineering Co.-

Ice Ska ting Rink ............. $ 61,500.00 
( d) W. G. Cornell Co.-Plumbing .... $140,200.00 
( e) Electrical Equipment Company-

Electrical Work .............. $430,966.00 

Ea.ch of the contractors, under the awards afore-
said, are performing their undertakings. It is, there-
fore, most respectfully submitted, that in the absence 
of fraud or manifest manipulation, neither of which 
appears in this case, the award made by the City in 
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t:he instant case should not be set astde; and that the 
judgment of the Supreme Court shou'Id be· afli'~med"; 

R,espectfully SU binitted, ' 
JOSEPH1 B. 'PERSI{IE, 

Atto.rney for C.ity of AtlbrUic City. 
JOSEPI-I AI/r!1AN, 

Attorneg for Riggs, Distler & rco., 
Inc. 


