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Plaintiff, as executor, brought suit to recover from 
the defendant $5000.00, with interest, alleged to have 
been loaned by plaintiff’s testatrix to the defendant.

The proof of the alleged loan consisted of a check 
(Ex. P. I., p. 35), made by plaintiff’s testatrix and 
endorsed by defendant, and a conversation testified 
to by plaintiff (pp. 17-18) on direct examination, to 
the effect that defendant said that “ he had received 
$5000.00 from Mrs. Skinner, and that he had paid 
interest to her up to a certain time; that he had had 
some arrangement with her with regard to it, but 
that now he supposed he would have to pay it.”

No promissory note, due bill or other written 
memorandum or evidence of an indebtedness was 
produced in evidence.

On cross-examination plaintiff testified (p. 18): 
< ‘ Q. No, but when he told you that he had re-

ceived $5000 from her, but that he had some
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arrangement with her about it, what did you say 
to him then!

A. There was a little more to what he said in 
that sentence ; he said that he had had some ar^ 
rangement about it, but that he supposed now 
that he would have to pay it, and I said that I 
wished he would make arrangements to do so.”

The defendant testified as to the conversation al-
ready testified to by the plaintiff as follows (p. 30) : 

“ A. I told him that Mrs. Skinner had given 
me $5000, with the understanding that I was to 
pay interest on it until the time of her death, 
and at which time the $5000 was to be mine; in 
other words, it was a present of $5000, bearing 
interest during her life.”

And further (p. 31) that he did not say to plain-
tiff that “ he supposed he would have to pay the 
money now.”

The Court directed a verdict for the plaintiff on 
the ground that there was no evidence for the de-
fendant to go to the jury.

Appellant insists that the action of the trial Judge 
in thus directing a verdict for plaintiff was erron-
eous.

I.
Plaintiff-respondent having introduced in evidence 

part of a conversation with defendant-appellant, the 
latter was, by the clearest rules of evidence, entitled 
to have the entire conversation in evidence also, so 
far as it tended to explain or qualify the part ad-
mitted.

“ Where a witness testifies to part of a state-
ment of a party as an admission, the party is
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entitled, by cross-examination or redirect ex-
amination of the same witness or by other wit-
nesses, to show his entire statement made at the 
same time, provided the part which he thus 
proves relates to the subject-matter of the ad-
mission in evidence and tends to explain or 
qualify it. This principle applies not only to 
statements in conversation, but to letters or 
other written statements and to judical ad-
missions in the same or in another case.”  16 
Cyc., p. 1039.

Defendant was entitled to have the whole go to 
the jury and to have the jury determine the degree 
of credence to be given to each part.

In Parret vs. Craig, 56 N. J. Eq., 280, 38 Atl. Rep., 
305, the administrator of C brought suit against the 
executor of Y to recover money of C deposited by 
Y during a series of years in a savings insti-
tution. C had made two wills, the first favoring Y, 
the second favoring another. Y  contested the sec-
ond will, and on the contest admitted, as a witness, 
that he had appropriated to his own use moneys of 
C, so deposited, but justified his act by declaring 
that C had given him the moneys before they were 
deposited.

Complainant, the administrator of C, relied on 
Y ’s admission in his testimony in the will contest 
to prove against his estate the fact of misappro-
priation, and defendant’s counsel contended that 
since complainant so relied he must accept the whole 
evidence as true and that on the whole story it 
appeared that the money had been given to Y.

The Court said:
“  While I think that the defendant was en-

titled to have the whole of Young’s evidence
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read, I do not think that the Court is bound to 
give equal credit to every part of it.”

ft does not matter that the defendant-appellant 
would not have been permitted, on his own initia-
tive, to give in evidence any of the conversation. 
The fact that one party puts in evidence part of a 
conversation of the other, opens the door for the 
rest of the conversation so far as it relates to the 
part already admitted, even though the remainder 
of the conversation would, of itself, be wholly in-
competent and inadmissible.

In Grattan vs. M etropolitan L ife Ins. Go., 92 N. 
Y. 274-284, 44 Am. Rep. 372, suit was brought to re-
cover on a life insurance policy, payment of which 
was resisted on the ground of fraudulent represen-
tation in procuring the insurance.

The defendant company introduced a part of a 
letter written to the company, in answer to its ac-
cusation of fraud, the portion introduced and read 
by the defendant containing an admission that the 
applicant knew his Sister died with consumption. 
The plaintiff, under objection and exception, was 
permitted to read the rest of the letter. The Court 
of Appeals said:

“ We think she had the right to do so. The 
Whole of the letter was one connected narrative 
and an explanation of a single definite accu-
sation. It was written to Contradict the charge 
of a false representation as to the cause 
of a sister 's death. To read part of it and sup-
press the rest distorts its purpose and meaning 
and turns a justification into a confession. The 
plaintiff could not have read it at all. When the 
defendant read a part of it, he was bound to 
take with it all that explained or qualified what
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preceded. The r,ule appears to be firmly settled, 
both as to ,a conversation or writing, that the 
introduction of a part renders admissible so 
much of the remainder as tends to explain or 
qualify what has been received, and that is to 
be deemed a qualification which rebuts and de-
stroys the inference to be derived from or the 
use to be made of the portion put in evidence.

“  Rouse vs. Whited, 25 N. Y. 170; Forrest 
vs. Forrest, 6 Duer, 126-7; Gilder sleeve vs. Lan- 
don, 73 N. Y. 609.

“ Here the admission of knowledge by Hugh 
of the cause of his sister’s death, relatively to 
the written answer signed by ¡him, tended to 
convict him of a falsehood and a fraud. That 
was the use to be made of the admission and the 
purpose of its proof. Whatever else in the let-
ter tended to modify or destroy that effect of 
the admission and change its purport from a con-
fession of guilt to an assertion of innocence, 
was a qualification of the statement to which the 
plaintiff was entitled.”

In Robeson vs. Schuylkill N av.’ Co., 3 Grant (Pa.) 
•p. 1881, Black, J., said:

“ You can not have one part and suppress 
another part of a conversation, an admission, a 
deed, contract, record, a letter or any other 
document. ’ ’

In Farley vs. Rodocanchi, 100 Mass. 427-9, the 
Court said:

“ When a part of a conversation or admission 
* is introduced, the other side may prove all that 

was said. ’ ’
“ A  defendant in an action on a promissory
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note, the genuineness of which is denied, may 
testify concerning a conversation about the note 
between himself and another person, though no 
representative of the payee was present, if such 
person has testified about the same conversation 
as a witness for the payee, the plaintiff in the 
action.”  F irst Nat. Bank vs. W olff, 79 Cal. 69, 
21 Pac. 748.

“ Where the declarations of a party are ad-
mitted in evidence against him, he is entitled 
to have the whole conversation related, and the 
portions of it in his favor are to be received as 
explanatory only of other parts, and not as evi-
dence for him.”  Ives vs. Bartholomew, 9 Conn. 
309.

“ Where part of a conversation has been put 
in, the other party may put in the rest, though 
it may be objectionable in itself, as tending to 
contradict a writing.”  Doonan vs. Mitchell, 26 
Ga. 472.

II.

The self-serving part of a conversation must be 
admitted along with the part admitted to show an 
admission, if it relates to the same matter. 16 Cyc., 
p. 104.

In Whitwell vs. W yer , 11 Mass. 6, the Court said: 
“ Where you rely upon a confession, you must 

take it all together; and the rule is peculiarly 
necessary to be observed, where the confession 
is in a form of evidence essential to the estab-
lishment of the contract to be proved.”
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III.

Defendant-appellant was entitled to have his ver-
sion of the conversation considered by the jury as 
qualifying or neutralizing the part testified to by 
the plaintiff.

The purpose of the testimony of the plaintiff was 
to show an admission by defendant, that he owed 
plaintiff’s testatrix $5000.00. This alleged admission 
consisted of the statement that he had paid interest. 
Standing alone this, according to the ruling of the 
trial Judge, was, in connection with the check, suffi-
cient to make a prima facie case for plaintiff. This 
prima facie case absolutely falls without this alleged 
admission of indebtedness.

I f the rest of the conversation so qualifies or ex-
plains the words thus relied on to show an admission 
of indebtedness, that, if believed, it may show that 
the alleged words of admission of debt, were in 
reality part of a claim of gift of the principal fund 
on which interest had been paid and a denial, in fact, 
of any indebtedness, then defendant clearly was en-
titled to have the jury consider the whole conversa-
tion and determine whether or not there was in fact 
an admission.

Barret vs. Craig, supra; Grattan vs. L ife Ins. Co., 
supra.

The conversation is admissible not to prove that 
Mrs. Skinner gave the money to defendant, but to 
show that defendant’s statement that he paid interest 
was coupled with the further statement that the 
principal fund was a gift to him on consideration 
that he should pay this interest, and, therefore, was 
no admission of indebtedness at all, but, on the con-
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trary, was part and parcel of a positive denial of an 
indebtedness.

If this was not, in fact, an admission, plaintiff had 
no prima facie case. A  non-snit must have been al-
lowed. But the Court said this alleged admission 
supplied the necessary element of a prima facie case. 
Hence, if the alleged admission is shown by other 
parts of the conversation not to be an admission, 
the prima facie case is destroyed and defendant 
would be entitled to a verdict.

This was a question for  the jury to decide.

IV.

It is true that the statute made defendant-ap-
pellant incompetent to -testify to transactions with 
plaintiff’s testatrix. But the question before the 
trial Court when the verdict was directed, was not 
whether defendant had or could, under the statute, 
prove a gift to him, but whether plaintiff had proved  
a debt due from  the defendant.

That was the issue. That was a question for the 
jury to determine and the consideration of the entire 
conversation between plaintiff and defendant was 
necessary to determine it.

I f the ruling of the trial Court should be upheld 
the door would be opened to the grossest fraud. 
Representatives of deceased persons suing, could 
make a prima facie case by testifying to conver-
sations with the defendant in which the latter might 
admit the purchase of goods or the borrowing of 
money of the deceased, and the most positive dec-
larations made at the same time by the defendant 
that he had subsequently paid the deceased for the 
goods or repaid the loan, would be excluded because
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of the statute forbidding one to testify as to trans-
actions with the deceased when sued by the repre-
sentative of the deceased.

The statute was intended to protect estates against 
fraudulent claims of the living, not to enable repr-
esentatives of the dead to perpetrate palpable fraud 
by taking advantage of its provisions.

Y.

The plaintiff by testifying to the conversation 
with defendant ex necessitate made defendant’s ver-
sion of the conversation admissible, notwithstanding 
the statute.

Plaintiff could ask the Court to charge the jury 
to coniine their consideration of defendant’s testi-
mony to the single point as to whether it showed, if 
believed, no admission of indebtedness had in fact 
been made by defendant in that conversation.

In Trenton Passenger R w y. Co. vs. Cooper, 60
N. J. L. 219-223, 37 A. 730, the Court of Errors* by 
Justice Collins, said:

“  Evidence legal for some purpose cannot be 
excluded because the jury may erroneously ap-
ply it otherwise. The Court, on request, will 
always gpard against such an error, or, if 
not, a party aggrieved may then take his 
exception.”  Williams vs. Sheppard, 13 N. J. 
Law, 76, 78.

To the same effect is P erry vs. L e v y , 87 N. J. 670, 
94 Afl. 569 (Court of Errors).

Jeralamon vs. Town of Belleville, 101 Atl.
244.
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While, therefore, the excluded evidence was not 
competent to go to the jury to prove affirmatively 
that the deceased made a gift to the defendant of 
the principal fund sued for, it was competent to go 
to the jury to show, if believed, that defendant had 
not admitted a debt due the estate of the deceased. 
To exclude it, for that purpose, was error.

As was said by V. C. Stevens in Barret vs. Craig, 
supra, the defendant was entitled to have the whole 
of the conversation in evidence, the jury in this case, 
as the Court in that, would not be “ bound to give 
equal credit to every part of it.”

The defendant, nevertheless, was entitled to have 
the jury pass upon that credibility.

VI.
Part of the alleged admission to which plaintiff 

testified was that defendant said (p. 18), referring 
to the $5,000, “ that now he supposed he would have 
to pay it.”

Defendant denied (p. 31) that he made such a 
statement.

Here was an issue of fact as to the conversation 
which did not involve transactions with the deceased, 
to wit, whether or not defendant admitted to plain-
tiff that he would have to pay the $5,000 and involv-
ing the question of a tacit admission of the alleged 
debt.

The case should have been submitted to the jury 
and the direction of a verdict for the plaintiff was 
error.

Respectfully submitted.
LINTON SATTERTHW AITE,

Counsel fo r  Defendant- 
Appellant.
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Plaintiff brought suit to recover from de-
fendant $5,000., loaned to defendant by Sarah 
A. G. Skinner in her lifetime, with interest there-
on from May 1st, 1915.

Upon the trial, plaintiff introduced in evidence 
a check on Guaranty Trust Company o f New 
York, dated New York, May 1st, 1914, payable 
to the order of defendant for the sum of $5,000., 
signed by Sarah A. G. Skinner, endorsed by de-
fendant and, as was stated by the trial judge 
(Case, page 23), bearing various bank stamps on 
the back of it which indicated that it went 
through one or* more banks and was paid.

Plaintiff testified that he had a conversation 
with defendant as follows:

“ Shortly after I qualified as executor I 
saw the defendant and told him that I had 
found what I considered evidence of the 
fact that he was indebted to Mrs. Skinner’s 
estate in the sum of $5,000. and asked him 
what arrangements he would make to pay it. 
He said that he had received $5,000. from 
Mrs. Skinner and that he had paid interest 
to her upon it to a certain time ; that he had

H u g h  B. R e e d , Executor,

vs. • LaW-

H e n r y  S . B o n n e r , On Appeal.

Plaintiff-Despondent, Action at

Defendant-Appellant.

Brief for Plaintiff-Respondent.

Statement.
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had some arrangement with her with regard 
to it but that now he supposed he would 
have to pay it.”

(Case, pages 17 and 18.)

Plaintiff testified that this was the entire con-
versation had on that occasion, a fact which the 
defendant did not deny. The only denial which 
defendant made of any portion of this conver-
sation was that which appears in defendant’s 
direct examination at top of Case, page 31.,. as, 
.follows:

“ Q Do you recall whether you said to 
him that you supposed you would have to 
pay it now?

A I never made any such statement to 
my knowledge.”

Defendant on his direct examination admitted 
receipt o f the $5,000. in question and testified 
that he had paid interest thereon from May 1st, 
1914, to May 1st, 1915 (Case, page 31).

The court below directed a verdict in favor of 
plaintiff, from which defendant appeals.

Judgment appealed from should be affirmed.

I.

The receipt of money and subsequent payment 
of interest thereon, prima facie, establishes a 
debt.

In the conversation testified to by plaintiff, 
above quoted, defendant admitted receipt of 
$5,000. and payment of interest thereon “ to a 
certain time.”  In his direct examination, de-
fendant again admitted receipt of $5,000. and 
said that he had paid interest thereon to May 
1st, 1915.

“ The natural presumption is, when a fact 
is proved, wherefrom by reason o f the con-

i
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' neetion founded on experience, the exist-
ence of another fact is directly inferred.”

Gulick v. Loder, Gr. 68, at page 72.
See also 16 Cyc., 1050.

‘ ‘ Interest is the compensation allowed by 
law or fixed by the parties for the use or 
forbearance of money or as damages for 
its detention.”

22 Cyc.. 1469.

‘ ‘ Interest arises on an agreement ex-
pressed or implied or as damages for the 
default in the payment of a debt or for the 
use and benefit derived from the money of 
another. * ’

Board of Freeholders v. Veght, 7 N. J. L.
J., 145.

“ Interest properly arises whenever money 
is lent or forborne with an understanding 
expressed or implied that an equivalent shall 
be given for its use.”

Jersey C ity  v. O ’Callaghan, 12 Vr., 349, 
at page 353.

“ There can be no interest unless there 
is a debt except where it is allowed as dam-
ages.”

State v. County of Multnomah, 10 Pac. 
Rep., 639.

In Black v. W hite, 42 N. Y. Super. Ct. 446, 
the court, citing 2 Greenleaf on Evidence, Sec. 
112, in which it is stated to the effect that the 
receipt of money, prima facie, is only evidence 
of the payment of a debt antecedently due, says, 
“ A  very slight circumstance may show that it 
was a loan or that it was given at the request 
of the receiver, but there must be that circum-
stance to overthrow the presumption. ”
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The indebtedness of defendant was admitted 
by him in his direct examination, as appears at 
bottom (Case, page 28), in which he quotes the 
conversation had by him with plaintiff, in which 
plaintiff said to him, “ I see you owe the Skin-
ner Estate $5,000.”  and he answered, “ Do I, I 
will have to hustle then, won’t I ? ”  This he 
states was the entire conversation at that time. 
I f  he had not owed the money, he then and there 
would have denied his indebtedness.

“ Where a definite statement of a matter 
- of fact is made in the presence or hearing 

of a party so that he understands it, in re-
gard to facts affecting him or his rights, 
and the statement is of such a nature to 
call for a reply; and the party addressed is 
possessed of knowledge concerning the mat-
ter referred to, enabling him to reply if in-
clined to do so; and the nature of the state-
ment, the right to information of the person 
who makes it, or other circumstances are 
such as to render a reply proper and nat-
ural, the statement, in connection with the 
total or partial failure to reply, is admis-
sible evidence tending to show. a conces-
sion of the truth of the facts stated.”

16 Cyc., 956

“ A  party’s failure to reply to a state-
ment in his presence is significant in propor-
tion to the extent to which a reply would be 
natural. ’ ’

16 Cyc., 958.
See also, Hand v. H ow ell, 32 Vr., 142; aff. 

32 Vr., 694.
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III.

The court below properly directed a verdict.
‘ * The court is justified in controlling a 

jury in its verdict by binding instruction 
in a case in which the testimony will hot 
support a verdict other than that which is 
directed. * ’

Vandegrift Const. Co. v. Camden Sc. B y . 
Co., 45 Vr., 669.

“ The testimony in the case would not have 
supported any other verdict than that di-
rected by the trial judge and there was con-
sequently no error in the instruction com-
plained o f.”

Coyle v. Griffing Iron Co., 34 Vr., 609.

When plaintiff testified to the admission by 
defendant of the receipt of the money in ques-
tion and the payment of interest thereon, there 
arose a presumption of a loan. That presump-
tion made it unnecessary for plaintiff to pro-
duce further testimony and, was conclusive un-
less rebutted by competent testimony on part 
of defendant. In the absence of such testimony 
there was no jury question. B ow er  v. B ow er, 49 
Vr., 387.

Defendant produced no competent - evidence 
which in any way negatived his admission of in-
debtedness as made in his conversation with 
plaintiff. Even though that conversation were 
entirely eliminated from the evidence, we still 
have an admission by the defendant at the 
trial, that he receeived the sum in question and 
paid interest thereon, and there is no compe-
tent evidence of the defendant in any way quali-
fying that admission.
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In the case of Hartman v. Alden, extrx., 5 Vr., 
518, plaintiff sued to recover on a judgment ob-
tained by her testator during his lifetime 
against defendant. Defendant pleaded payment 
and introduced evidence in view of which, in 
the opinion of the Court of Errors and Ap-
peals, a verdict in favor of the defendant’s 
plea might have been rendered. The Court 
said: “ If the evidence offered by the de-
fendant was clearly insufficient to justify a ver-
dict in his favor on the plea of payment, there 
can be no doubt that it was the duty of the 
judge who presided at the trial so to instruct 
the jury and to direct them as he did to render 
a verdict for the plaintiff. ’ ’ The Court of 
Errors and Appeals, however, was of the opin-
ion that the court below, under the particular 
circumstances there present, erred in withdraw-
ing that case from the jury.

In the case at hand, there was no competent 
evidence of a valid gift. All that was left, 
therefore, was the presumption that plaintiff’s 
testator had loaned the amount in question to 
the defendant, and it was therefore the duty of 
the court below to instruct the jury to render 
a verdict for the plaintiff.

DEFENDANT’S POINTS, II, III, IV  AND V.

Defendant complains that certain self-serving 
statements made by him were either treated by 
the court below as not admissible in evidence or 
were, not submitted to the jury for its consider-
ation. As a matter of fact,, such statements re-
lied upon by defendant were admitted in evi-
dence against the objection of plaintiff. The 
trial court properly refused to submit such evi-
dence to the jury.
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(a) Defendant assumes as a basis of his 
contentions, that such. statements were a part 
of the same conversation testified to by plain-
tiff, above quoted. Such fact nowhere affirma-
tively appears. The contrary is true. Plaintiff 
testified that the entire conversation had upon 
that occasion was as above quoted. This is not 
denied by defendant. He merely denies that 
he stated, referring to the $5,000. in question, 
“ that he supposed that now he would have to 
pay it. ’ ’ The elimination of such statement 
from that conversation could not affect de-
fendant’s admission. The testimony ot de-
fendant is, that the statements which he con-
tends should have been submitted to the jury, 
were made by him to plaintiff in later con-
versations had by him with plaintiff. (Case, 
page 29.)

“ It is generally held that where part of 
a conversation, of a written statement, or 
a judicial admission is introduced by one 
party as an admission, the other party 
is not entitled to the remainder on 
his own behalf unless it relates, to the sub-
ject-matter of the admission and explains 
or modifies the same; nor can he introduce 
his own self-serving statements made on 
another and separate occasion, and the bur-
den is upon him to prove that statements 
offered by him were not thus made.”

16 Cyc., 1040.

“ The general principle for which de-
fendant contends, namely, that when the ad-
mission of a party is offered in evidence he 
is entitled to have the whole of what he said 

' on the subject, at that interview, stated as 
part of the evidence, is correct, and is not
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denied, but it does not extend to what be 
said on another and distinct occasion. It 
would be unreasonable and dangerous to 
permit him on another and separate occa-
sion to make other statements and put them 
in evidence, and none of the authorities 
stated for the defendant authorizes sucn a 
practice. The evidence excluded related to 
another conversation at another interview 
and was properly excluded. ”

Adam  v. Eam es, 107 Mass., 275.

“ It is a question for the court and not 
for the jury to determine whether the 
statement offered was a part of the state-
ment offered by his opponent.”

Robinson v. F erry , 11 Conn., 460.

(b) I f  the alleged statements upon which 
defendant relies as qualifications of his admis-
sion had been made by him in the conversation 
testified to by plaintiff, above quoted, they 
would not in any way have affected his admis-
sion of indebtedness, nor made the direction of 
verdict improper.

The testimony given by defendant upon which 
he relies to negative his admission of indebted-
ness made by him to plaintiff appears (Case, 
page 30).

“ A  I told him that Mrs. Skinner had 
given me $5,000 with the understanding 
that I was to pay interest on it until the 
time of her death, a n d  a t w h ic h  t i m e  th e  

$ 5,000. w a s  to  b e  m i n e ;  in other words, it 
was a present of $5,000. bearing interest 
during her life.”

The last clause of his statement is, of course, 
his own conclusion and of no probative force.
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At best, there was but a promise to make a 
gift and as such it was nudum pactum.

“ It is essential to a gift that it goes into 
effect at once and completely. I f  it regards 
the future it is but a promise and being a 
promise without consideration, cannot be 
enforced and has no legal validity. ”

Parsons on Contracts, 8th Ed. Star, page 
234.

“ Courts will not enforce a promise to 
make a gift.? J

Wittingham  v. Lighthipe, 1 Dick., 429.

“ It is an elementary rule that such a gift 
(inter vivos) cannot be made to take effect 
in possession in futuro. Such a transaction 
amounts only to a promise to make a gift 
which is nudum pactum. There must be a 
delivery of possession with a view to pass 
a present right o f property.”

Young v. Young, 80 N. Y., 422, at page 
435.

Of course it could not be contended that 
there was either a gift causa mortis or a testa-
mentary gift. It is essential to the former that 
it be made in view of and because of approach-
ing death. To say that it was the latter would 
be, as was said by Chief Justice Gummere, in 
Stevenson  v. Earl, 20 Dick, 721, “ To practically 
repeal the statute of wills.”

In order to have any effect therefore, assum-
ing that it was part of the conversation in 
which his admissions were made to plaintiff, de-
fendant must show that there was a valid gift 
inter vivos.

“ The burden of proof is on one claiming 
to be the donee of property to establish all
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facts essential to the validity of such gift.”
20 Cyc., 1219, citing Parker v. Parker, 18 

Stew., 224.

“ Whoever alleges a gift must prove it 
satisfactorily. A  doubtful case will not do.”

D oty  v. W ilson, 47 N. Y., 583.

“ To constitute a valid gift inter vivos, 
there must be such a transfer of the sub- , 
ject-matter as will pass the donor’s title 
at once to the donee, absolutely and irrevo-
cably, divesting the former of, and invest-
ing the latter with, all of the donor’s right 
or title therein, and control and dominion 
thereof. ’ ’

M athews v. Hoagland, 3 Dick., 455, at page 
485.

“ A gift inter vivos must be complete in 
presenti; it has no reference to the future; 
there must be a delivery and it must be an 
actual one, ‘ so far as the subject is capable 
of delivery. It must be secundum suh- 
jectam materiam, and be the true and 
effectual way of obtaining the command 
and dominion of the subject.’ 2 Kent Com. 
Star page 439. ’ ’

Id., page 485.

“ But in order to legalize such a gift (in-
ter vivos) there must be not only a dona-
tive intention, but also, in conjunction with 
it, a complete stripping of the donor of all 
dominion or control over the thing given.7’ 

Stevenson  v. Earl, 20 Dick., 721.

“ The test was this, that the transfer 
was such that in conjunction with the dona-
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five intention, it completely stripped the 
donor o f his dominion over the thing given, 
whether that thing was a tangible chattel or 
a chose in action.”

Cook v. Lum , 26 Vr., 375.

“ To establish a gift inter -twos there 
must be a donative intention on the part of 
the donor, actual delivery of the subject- 
matter, except in the case of a chose in ac-
tion, in which the delivery must be of the 
character of which it is most capable, and 
the donor must divest himself of all do-
minion over the subject-matter.”

Swayze v. Huntington, 12 Buch., 127.

“ To complete a gift inter vivos there 
must be a donative intention, a delivery of 
the gift, or what amounts to a delivery, and 
the donor must rid himself of all control 
over the subject matter.”

E ast Rutherford Savings Loan and Bldg. 
A s s ’n. v. M cK enzie, 100 Atl. Rep., 931.

Bailey, et al. v. Orange Memorial Hospital, 
et al., 102 Atl. Rep., page 7.

“ An absolute gift, which will divest the 
donor’s title, requires the renunciation on 
his part and the acquisition on the part of 
the donee of all the title to and interest in, 
the subject of the gift.”

Irish  v. Nutting, 37 Barb., 370.

The only evidence which appears in this case 
of a gift, is the testimony of the defendant, 
above quoted. By that its validity must clearly 
be established or the contention of the defend-
ant must fail. It is apparent upon the de-
fendant’s own statement, .that the gift was not
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to take effect in presenti; that at any time be-
fore her death, Mrs. Skinner might have de-
manded payment of the snm in question, and 
that, therefore, no valid gift inter vivos was 
established. It is clear that defendant took no 
vested right in the amount given to him, for if 
he had failed to pay the interest, Mrs. Skinner 
could certainly have demanded back from him 
the $5,000. By the terms of his own state-
ment, the money was to be his at the time of 
her death and not before.

DEFENDANT’S POINT VI.

Defendant contends his denial of that portion 
of the conversation testified to by plaintiff 
in which defendant stated, referring to the 
$5,000. in question, “ that now he supposed he 
would have to pay it,”  raised an issue of faci 
which should have been submitted to the jury. 
As has been said above, assuming that such 
statement was not made by the defendant, the 
elimination thereof from said conversation could 
have no effect upon the question of his indebted-
ness.

Respectfully submitted,

REED AND REYNOLDS, 
A ttorn eys for  Plaintiff-Respondent.

R ob e r t  D. R e y n o l d s ,
O f Counsel.



I N D E X

PAGE

Notice of A p p e a l....................................................... 1
Judgment Record ....................................    2

Reasons for A p p ea l................................................... 5

P l a in t i f f  *s  T e s t imo n y  :

Sarah J. Higgins—D ire c t ...............................  10
Hugh B. Reed—D ire ct ........................................  15

C ross ................................................................ 1°
Motion for Non-suit ................................................ 23

D e f e n d a n t  *s  T e s t imo n y  :

Harry S. Bonner—D irect....................................  25
Motion for Direction of V erd ict............................  33
Exhibit PI for Plaintiff ...........................  35

1





NOTICE OF APPEAL.

NEW JERSEY SUPREME COURT.

H u g h  B. R e e d , Executor, 
&c.,

Plaintiff-Respondent, 
vs.

H e n r y  S. B o n n e r ,
Defendant-Appellant.

10
A c t io n  a t  L a w . 

N o t ic e  of  A p p e a l .

To Hugh B . Reed, A ttorn ey of Plaintiff:

Take notice that the defendant appeals to the 
Court of Errors and Appeals from the whole of the 
judgment entered in this cause.

Yours respectfully,
L in t o n  Sa t t e r t h w a it e , 

A ttorn ey of Defendant.
(Dated July 6th, 1917.)

30
Service of a copy of the foregoing notice of appeal 

acknowledged this 7th day of July, A. D. 1917.

H u g h  B . R e e d ,
A ttorn ey of Plaintiff-Respondent.



2 Judgm ent R ecord

JUDGMENT RECORD.

(Filed Sept. 11, 1917)

NEW  JE RSE Y SUPREME COURT. 
E s s e x  C o u n t y .

10 H u g h  B. R e e d , Executor 
under the will of S a b a h  
A. G. S k i n n e b , deceased, 

vs.
H e n b y  S. B o n n e b .

J u d g m e n t  R e c o b d . 
A c t io n  a t  L a w . 

O n  P o s t e a . 
H u g h  B . R e e d , A t -

TOBNEY.

Henry S. Bonner, the defendant in this cause, was 
summoned to answer unto Hugh B. Reed, executor 

2 Q under the will of Sarah A. G. Skinner, deceased, 
plaintiff therein, in an action at law upon the follow-
ing complaint:

(Summons issued January 17, 1917.)

Plaintiff who resides at Orange, Essex County, 
New Jersey, says:

1. On the first day of May, 1914, Sarah A. G. 
o q  Skinner in her lifetime lent to defendant five thou-

sand dollars ($5*000) to he repaid on demand.

2. On December 6, 1915, said Sarah A. G. Skinner 
departed this life, having first executed and pub-
lished a last will and testament wherein she ap-
pointed plaintiff the executor thereof.
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3. On December 17, 1915, plaintiff duly qualified 
as executor under said will.

4. On the eighteenth day of February, 1916, de-
fendant demanded payment of said sum of said de-
fendant.

5. Defendant has not paid said sum.

Plaintiff claims as damages the sum of five thou- j q  
sand dollars ($5,000) with interest from May 1,1915.

H u g h  B .  R e e d , 

A tto rn ey  o f Plaintiff.
P ro  se.

(Filed Jan. 27, 1917)

Defendant, residing in the city of Trenton, County 
of Mercer and state of New Jersey, says that:

1. He denies the first paragraph.

2. He admits the second paragraph.

3. He admits the third paragraph.

4. He admits that the plaintiff demanded payment 
as set forth in the fourth paragraph, and can not 
say as to the date.

5. He admits the fifth paragraph.

L i n t o n  S a t t e r t h w a i t e , 

A tto rn ey  o f Defendant.
Trenton, N. J.

(Filed Jan. 30, 1917.)
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This case was tried before Judge Frederic Adams 
to whom the same was referred for trial by Honor-
able William S. Gummere, Chief Justice, with a jury 
at the Essex Circuit on June 29th, 1917.

The jury rendered a general verdict in favor of 
the plaintiff and against the defendant for $5541.00.

Whereupon it is adjudged that the plaintiff re-
cover of the defendant the sum of five thou-
sand five hundred forty-one dollars damages, 

10 and his costs, which have been taxed at the
sum of forty-seven dollars and eighty-one 
cents, making in the whole the sum of five 
thousand five hundred eighty-eight dollars 
and eighty-one cents.

$5541.00 damages 
47.81 costs

$5588.81
Judgment entered July 2, 1917.

20 W m . S. G u m m e r e ,

C. J.

I, W i l l i a m  C. G e b h a r d t , clerk of the Supreme 
Court of the state of New Jersey, do certify that the 
foregoing is a true copy of the notice of appeal and 
also a copy of the judgment entered in the above- 
stated cause as the same remains on file and of 

30 record in my office.
In testimony whereof I have set my hand 

and the seal of said court at Trenton, this 
(Seal) twenty-first day of August, A. D. nineteen 

hundred and seventeen.
W m. C. G e b h a r d t ,  

Clerk.
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REASONS FOR APPEAL.
(Filed Jul. 19, 1917)

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

H u g h  B. R e e d , Executor, \
Plaintiff-Respondent, ) A c t i o n  a t  L a w . ] q

y s .  V On  A p p e a l .

H e n r y  S .  B o n n e r , \ R e a s o n s  f o r  A p p e a l .

Defendant-Appellant. J

To Hugh R . Reed, A ttorn ey of Plaintiff:

Take notice that the following are the grounds 
upon which the defendant-appellant has appealed to 
the Court of Errors and Appeals from the judgment 
entered in the above-stated matter: 20

1. That the trial Judge took the case from the 
consideration of the jury when both plaintiff and de-
fendant rested and instructed the jury to find a ver-
dict in favor of the plaintiff and against the defend-
ant for $5,541.00; whereas he should have submitted 
the case to the jury to render a verdict upon the evi-
dence which had been admitted.

2. That the Court overruled defendant’s motion 
for non-suit based on the ground that the plaintiff 
had not made out a prima facie case, on the ground 
that the testimony of the plaintiff showed a conver-
sation between the plaintiff and the defendant in 
which the defendant admitted having paid interest 
to plaintiff’ s testatrix on the sum sued for, that such

30
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an admission of payment of interest together with 
proof of the check admitted in evidence raised a 
prima facie case or presumption that at the time of 
the payment of interest there was an obligation to 
pay interest, thus basing the submission of the case 
to the jury on behalf of the plaintiff upon the testi-
mony of this alleged admission of the defendant, but 
refused at the close of the testimony to submit for 
the consideration of the jury the testimony of the 

10 defendant as to a further part of the same conver-
sation with the plaintiff which tended to explain and 
qualify said admission of payment of interest as 
raising a presumption of the existence of a debt.

3. That the plaintiff testified in his own behalf, 
on direct examination, as follows:

“ Q. What was that conversation?
A. Shortly after I had qualified as executor 

I saw the defendant and told him that I had 
20 f ° und what I considered evidence of the fact 

that he was indebted to Mrs. Skinner’s estate 
in the sum of $5000, and asked him what ar-
rangements he would make to pay it. He said 
that he had received $5000 from Mrs. Skinner, 
and that he had paid interest to her upon it to 
a certain time; that he had had some arrange-
ment with her with regard to it, but that now 
he supposed he would have to pay it.”

And plaintiff testified on cross-examination as 
30 follows:

“ Q. No, but when he told you that he had 
received $5000 from her, but that he had some 
arrangement with her about it, what did you 
say to him then?

A. There was a little more to what he said in 
that sentence; he said that he had had some ar-
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rangement about it, but that he supposed now 
that he would have to pay it, and I said that I 
wished he would make arrangements to do so.”

And after plaintiff rested defendant testified con-
cerning said conversation as follows:

‘ ‘ Q. What conversation did you have with Mr. 
Reed?

A. On visits afterwards in his office he spoke 
to me about it ; we had conversations about it 
then. 10

Q. Did you say anything to him about ar-
rangements with Mrs. Skinner?

A. I did.
Q. What did you tell him?
A. I  told him that Mrs. Skinner had given me 

$5000 with the understanding that I was to pay 
interest on it until the time of her death, and 
at which time the $5000 was to be mine; in other 
words, it was a present of $5000, bearing in-
terest during her life.”  20

And the Court refused to submit to the consider-
ation of the jury the part of said conversation testi-
fied to by the defendant in connection with the part 
of said conversation testified to by the plaintiff as 
aforesaid, but directed the jury to find a verdict for 
the plaintiff on the ground that the defendant could 
not testify as to transactions with the plaintiff’s 
testatrix.

. . . .  304. That plaintiff testified, in his own behalf, that 
in a conversation defendant had said to him that he, 
the defendant, supposed he would have to pay to 
the plaintiff the sum of $5000 for which suit was 
brought in the above-stated matter, and the defend-
ant testified, in his own behalf, that he did not say 
to the plaintiff that he supposed he would have to
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'pay said sum of money, yet the trial Judge refused 
to give the case to the jury on the ground that there 
was no evidence on the part of the defendant to go 
to the ju ry ; whereas there was here a disputed ques-
tion of fact as to an alleged admission by the de-
fendant.

5. That the Court permitted the plaintiff to 
testify to part of a conversation with defendant to 
show an alleged admission of indebtedness or ob-

ill ligation to pay money on the part of the defendant, 
and refused to submit to the jury the rest of said 
conversation as testified to by the defendant; where-
as the defendant was entitled to have the whole con-
versation as testified to submitted to the jury to 
consider whether the part testified to by the defend-
ant so qualified and explained the part testified to 
by the plaintiff as, if believed by the jury, to over-
come the prima facie presumption raised by that 
part of said testimony offered by the plaintiff as an

20 admission by the defendant of liability.
6. That the plaintiff introduced in evidence, in 

his own behalf, a part of the conversation between 
himself and defendant, and the Court declined to 
permit the defendant to offer the whole of said con-
versation in evidence to be considered by the jury.

L i n t o n  S a t t e r t h  w a i t e , 
A ttorn ey of Defendant-

. Appellant.

Service of a copy of the foregoing statements of 
reasons for appeal, acknowledged this 16th day of 
July, 1917.

R e e d  & R e y n o l d s , 
H u g h  B . R e e d , 

A ttorn eys of Plaintiff - 
Respondent.
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TESTIMONY.

NEW JERSEY SUPREME COURT,
E s s e x  C i r c u i t .

Friday, June 29, 1917.

— —  10
H u g h  B . R e e d , Executor 

under the Will of S a r a h  
A. G. S k i n n e r , D e -
ceased,

vs.
H e n r y  S. B o n n e r .

20
Before H o n . F r e d e r i c  A d a m s , J., a n d  a  Jury.

A c t i o n  a t  L a w .

For plaintiff appear: H u g h  B. R e e d , E s q ., and 
A n d r e w  L .  B o y l a n , E s q .

For defendant appears: L i n t o n  S a t t e r t h w a i t e , 
E s q .

._____ „ 30

(Mr. Reed opens for plaintiff.)

(Mr. Satterthwaite opens for defendant)



10 Sarah J. H iggins— Direct

Sa b a h  J. H ig g in s , sworn in behalf of plaintiff.

Direct examination.

By Mr. Reed:

Q. Miss Higgins, you live in Newark, do yon not! 
A. I  do.
Q. Did you know Mrs. Sarah A. G. Skinner, of 

10 East Orange, in her lifetime!
A. I did.
Q. And she died when, do you know!
A. December, about the 6th of December, I think 

it was 1915.
Q. Did you ever see her write!
A. I have.
Q. More than once!
A. A  number of times.
O. Are you familiar with her handwriting!

20 A. I am.
Q. I  show you a letter and ask you if that letter 

is in her handwriting (paper shown to witness)!
A. It is.
Q. And the signature, is that her signature!
A. It is, yes.

(Thé paper referred to is marked PI for identi-
fication.)

30 Q- I show you a small, black, book (book shown to 
witness). W ill you look at that and tell me in whose 
handwriting that book is !

A. It is the same handwriting as the letter ; it is 
Mrs. Skinner’s handwriting.

Q. It is Mrs. Skinner’s handwriting!
A. It is.
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Q. I want to show yon particularly a page headed 
“  June 8, 1915,”  and ask you if that page is in her 
handwriting also (shown to witness)! 1

A. It is.

Mr. Reed: I shall ask that this he marked for 
identification.

’ (The book referred to is marked P2 for identi-
fication.) 10

Q. Now, I show you a check dated May 1, 1914, 
and ask you in whose handwriting that is (paper 
shown to witness)! Whose handwriting is that!

A. That is Mrs. Skinner’s.
Q. Mrs. Sarah A. G. Skinner’s !
A. Yes.
Q. Are you familiar with the handwriting of Mr. 

Harry S. Bonner, the defendant!
A. No. 20

(The paper referred to is marked P3 for identi-
fication. )

Q. Are you familiar with this book that is marked 
P2 for identification!

A. I am not certain about that, not positively 
certain. I  remember Mrs. Skinner using a black 
book for entries, but I don’t know about that being 
exactly the book. 30

Cross-examination waived.



12 Offer of Evidence

Mr. Reed: Now, I want to offer in evidence the 
first interrogatory submitted to the defendant in 
this cause and the answer thereto.

Mr. Satterthwaite: I f your Honor please, some 
interrogatories were submitted to the defendant and 
were answered, and I shall interpose an objection 
to counsel offering any of those interrogatories with 

'the answers unless he offers them all, for the reason 
10 that all the interrogatories and answers are related 

to one another, they are related to the same subject- 
matter, and that the answers to some will explain or 
qualify the answers to others.

The Court: (After argument) The question is
Whether the answers to the other interrogatories 
are material to the issue or tend to explain, qualify 
or limit the answer admitted, assuming it to have 
been admitted.

20 This discussion had perhaps better be conducted 
in the absence of the jury.

To the jury: You are excused for a few
moments, gentlemen.

(The jury retires.)

The Court: (After further argument) It seems 
to me very clear that the answers to the other in-
terrogatories tend to explain the answer to the 

30 first interrogatory. It is very true that the Court 
cannot compel you to offer them all; the question is 
whether you shall be allowed to offer only one.

Mr. Reed: Yes, sir.

The Court: The Court cannot compel you to offer
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them all; the question is whether the Court should 
allow you to offer only one, if it appears that the 
answer to the one, which, in my opinion, they do. 
You made this in the form of an offer, I think?

Mr. Reed: Yes, sir.

The Court: I express my opinion, after perusing 
the interrogatories and answers, that the inter-
rogatory and answer ought not to be received. JO

Mr. Reed: Of course, the same ruling would 
apply to any other one of the interrogatories that 
I should offer?

The Court: I do not know; I have not considered 
any other.

Mr. Reed: While the jury is still out, may I offer 
the others that I intended to offer, so as to have your 20 
ruling?

The Court: Certainly.

Mr. Reed: I offer the second interrogatory and 
‘ the answer. I shall read it, since the jury is absent.
“ If the answer to the foregoing interrogatory be, 
‘ Yes, upon what date did the defendant receive it? ’ ”
The answer is, “  About May 1,1914. ’ 1

I want to offer the sixth interrogatory, which is, s q  
“ Did defendant pay to said Sarah A. Gr. Skinner 
any interest on said sum of $5000 or on any other 
sum of money paid to him by said Sarah A. G. 
Skinner during the year 1914 V ’ The answer is 
“ Yes.”

The seventh interrogatory: “ If the answer to
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the preceding interrogatory be, ‘ Yes, what payments 
of interest were made by defendant to said Sarah 
A. G. Skinner, how often were such payments made 
and in what amounts V  ”  The answer is, “ $250, paid 
June 8, 1915.”

The Court: Then the question again arises 
whether the answers to the other interrogatories, 
which you have not read, are material to the issue 

13 or tend to explain, qualify or limit the answer ad-
mitted. It seems to me that they tend to explain it.

Mr. Reed: My idea was that they gave a reason 
why it was paid, but they did not explain the fact 
that it was paid in any way. I  thought that the 
Court must have referred in those cases to an 
answer that was incomplete wthout the rest of the 
answers; that it might be a partial answer only to 
the question asked. The question in this case is 

20 whether the answer is in each case complete in it-
self. It merely asks if a certain act was performed, 
and the answer is, “ Yes,”  and it seems to me that 
those are complete in themselves in each case.

The Court: I shall not admit these. Have I ruled 
on everything?

;J ! Mr. Reed: I think your Honor ruled that you
would not permit any of them, yes, sir.

29
The Court: Yes.

(Plaintiff’s counsel pray an exception to this 
ruling of the Court.)

(Exception noted as ground of appeal.)



Hugh B. Reed— Direct 15

(The jury, returns into court.)

Mr. Reed: Counsel for the defendant admits that 
the indorsements on Exhibit P3 for identification 
are the indorsements of the defendant, and I now 
offer in evidence P3 for identification.

The Court: Did not Miss Higgins say that that 
was the signature of the defendant ?

Mr. Reed: She said the signature to the check 
was the signature of Mrs. Skinner. The defend-
ant admits the indorsements.

The Court: He admits it?

Mr. Reed: Yes, sir. The paper was identified; 
the defendant admitted his indorsement, and I offer 
it in evidence. No objection is made, I understand.

The1 Court: It stands in this w ay: The witness, 
Sarah J. Higgins, testified that she recognized the 
signature of Mrs. Skinner, and the indorsement of 
the defendant is admitted. You are probably > with-
in your rights, therefore, in offering the check.

(The paper referred to is marked Ex. P3.)

H u g h  B. R e e d , sworn in behalf of plaintiff. gQ

Direct examination.

By Mr. Boylan :
Q. Mr. Reed, where do you reside?
'A. i In Orange, New Jersey.
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Q. And you are executor under the will of Sarah 
A. G. Skinner?

A. I am.
Q. Do you know Henry S. Bonner, the defendant 

in this case ?
A. I do.
Q. I shall show you this hook marked P2 for iden-

tification, and ask you to tell us about that book 
(book shown to witness).

Mr. Satterthwaite: That is objected to. It has 
not been shown that it is relevant to the case. I ob-
ject to it as being irrelevant and incompetent. All 
that we have before us is that it is a book, and one 
witness has identified it as a book which she knew 
Mrs. Skinner had and that Mrs. Skinner’s writing 
was in it. That does not connect it at all with this 
case.

2 q  The Court: Miss Higgins said that the book was 
in Mrs. Skinner’s hand, and then she said that she 
was not sure that P2 was the book which she had 
seen her use. What is the objection to the witness 
telling us what he knows about the book, if he knows 
anything?

Mr. Satterthwaite: He was asked to tell about the 
book. I do not know what he would tell, but my ob-
jection is that------

The Court: Nobody knows that.

Mr. Satterthwaite: No, but I make the objection 
now that the book is not shown to be anything that 
is relevant or competent. There might be a dozen 
books found among Mrs. Skinner’s papers that



Hugh B . Reed— Direct 17

would be absolutely incompetent to shed any light 
on the issues in this case, and merely to produce a 
book and show that it was Mrs. Skinner’s property 
and that she had made entries in i t ------

The Court: It goes further than that; that it is 
in her handwriting.

Mr. Satterthwaite: Well, in her handwriting— 
and then ask the witness to tell what he knows about 1 0  

it, is incompetent. There is no foundation for that.

The Court: I think there is some foundation for 
it. I shall overrule the objection.

(Defendant’s counsel prays an exception to this 
ruling of the Court.)

(Exception noted as ground of appeal.)
20

A. After Mrs. Skinner’s death I looked over the 
papers which I found in her house, and among them 
I found this book. It was either in her desk or in 
a box, a tin box, which I found among her posses-
sions in her house, in East Orange.

Q. Did you have any conversation with the de-
fendant shortly after the death of Mrs. Skinner in 
regard to the claim of her estate against him?

A. I did.
Q. What was that conversation? 3 Q
A. Shortly after I had qualified as executor I saw 

the defendant and told him that I had found what 
I considered evidence of the fact that he was in-
debted to Mrs. Skinner’s estate in the sum of $5000, 
and asked him what arrangements he would make to 
pay it. He said that he had received $5000 from
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Mrs. Skinner, and that lie had paid interest: to her 
upon it to a certain time ; that he had had some ar-
rangement with her with regard to it; but that now. 
he supposed he would have to pay it.

Cross-examination.

By Mr. Satterthwaite:

10 Q. Where was this conversation, Mir. R eed!’
A. In my office, on the eleventh floor, 810 Broad 

Street, Newark.
Q. Who was present ?
A. In my office, Mr. Bonner and I alone; I mean 

that there were others in the oufer office, but in my 
office, w e  were there alone.

Q. Now, you said that you told him that: you found 
evidence that he owed Mrs. Skinner’s estate $5000?

A. I did.
20 Q. And he said to you that he had got $5000, but 

that he had some arrangement with Mrs. Skinner 
about it ?

A. Yes, sir.
Q. Did he?
A. Yes, sir.

1 Q. He told you that?
A; Yes.
Q. What did you say to him then?
A. Well, I said, as far as appeared from the book 

30 lhat I had found, it appeared that he owed her 
estate $5000.

Q. No, but when he told you that he had received 
$5000 from her, but that he had some arrangement 
with her about it, what did you say to him then?

A. There was a little more to what he said in  that 
Sentence ; he said that he had: had: some arrangement
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about it, but that he supposed now that lie would 
have to pay it, and I said that I wished he would 
make arrangements to do so.

Q. Was inot anything said ■ by you that led him to 
say that now he supposed he would have to pay it?

A. No, sir,—at least, I told you what he said.
Q, I am trying to probe your memory, that is all.
A. I: think that was all that was said on that oc-

casion;
Q. But did you suggest to him that, unless he had 10 

something to show for that, that he would have to 
pay it?

A. Not at thatr time.
Q. Do you remember exactly the words that he 

said?
A. T told you them, as near as I could recall it.
Q. Did he not express surprise when you told him 

'that you had found evidence that he owed $5000?
A. Not in my estimation.
Q. He did not intimate to you what the arrange- 20 

ment with Mrs. Skinner was?
A. Not at that time.
Q. But he did say, “ But I suppose now I will have 

to pay it,”  after he said that he had an arrange- 
'ment with her? 
f A. Yes, sir.
' Q. This book which was spoken about, Mr. Reed, 
you found that among what papers o f Mrs. 
Skinner’s?

A. Well, I found it among her papers. She had 30 
a great many papers in her desk and in a tin box 
and various places in her house, and this, as I re-
call it, was either in her desk or in this tin box, which' 
was probably — —

Q. Did she have a box in which she kept her 
securities?



20 Hugh B . R eed— Cross

A. Not all of them, Mr. Satterthwaite. In her 
house there was a tin box, as I say; it was about 
maybe eight inches long and four inches high ap-
proximately, and in that there were two or three 
mortgages and some notes.

Q. N o tes rece iva b le , n otes o f  p eople o w in g  to  h e r !
A . Y e s , p eo p le  th a t ow ed h er. T h is  book m a y  

’h ave  been in  th a t b o x ; I  th in k  it  w a s ; b u t I  cannot 
n ow  re ca ll w h e th er it  w a s  th ere  o r w h e th er it  w a s 

10 not.
Q. W h a t fa m ily  h ad  M rs. S k in n er?

M r. B o y la n :  I  do not see th a t th a t is  p ertin en t 
to  th is  case an d I  o b ject to  it.

T h e  C o u r t : D o  y o u  th in k  th a t is  cro ss-exam i-
n atio n  ?

M r. S a t te r th w a ite : P o s s ib ly  not. I t  is  p ertin en t, 
20 bu t p o ss ib ly  not cro ss-exam in ation .

Q. W h a t re la tio n sh ip  d id  M r. B o n n e r su sta in  to 
M rs. S k in n er?

A . Oh, he w a s  no re la tio n  to  h e r ;  th a t is  m y 
u n d erstan d in g .

Q. What relationship ? That does not mean blood 
relationship necessarily. Do you know whether 
Mrs. Bonner was a member of Mrs. Skinner’s 
family?

30 A. Well, Mrs. Bonner -was a daughter of Mr. 
Skinner, Mr. Satterthwaite, and she had been 
married a number of years and away from home— 
away from the home. She was not a member of the 
family at the time of Mrs. Skinner’s death.
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By the Court:

Q. You say a daughter of Mrs. Skinner?
A. A  daughter of Mr. Skinner, not a daughter of

Mrs. Skinner.

By Mr. Satterthwaite:

Q. Did Mrs. Skinner have any children of her
own ? # 1 0

A. Not as far as I  know, sir.
Q. Mrs. Bonner was always recognized as a 

daughter by Mrs. Skinner, was she not?
A. W e ll, I c a n ’t  te ll you th a t, Mr. S a tte rth w a ite .

I never met Mrs. Bonner, I think, until after Mrs. 
Skinner’s death, as I recall it. I frequently called 
on Mrs. Skinner, or, at least, I had called on Mrs. 
Skinner at her house a number of times, but I  never 
saw Mrs. Bonner there. It was during the last 
twenty years that I have known Mrs. Skinner, and 2Q
I had never seen Mrs. Bonner.

Q. Mrs. Bonner was married and living away at
that time?
' A. Yes, I understand so.

Mr. Reed: Now, I desire to offer P2 for identifi- 
cation in evidence (handing P2 for identification to 
defendant’s counsel).

Mr. Satterthwaite: Show me the particular entry j q  
in there.

Mr. Reed: I offer the book with particular 
reference to this page headed “ June 8 , 1915.

Mr. Satterthwaite: Objection is made to this, if 
the Court please, as being incompetent.



Hugh B . R eed—-Gross¿22

This is offered, I suppose, for the purpose of* es-
tablishing the plaintiff’s claim, and at the very best 
it is a self-serving statement. Evidence could not 
be made against a person by entries which one 
might make on a memorandum about his own affairs. 
I f that were true, anyone could prepare evidence 
against anyone. If this were a book of accounts, in 
the ordinary commercial sense, there are exceptions 
made in that case, because it is a book in which 

1 0  entries of daily transactions are entered. That is 
an exception. Now, I do not understand that I 
could today make an entry in some memorandum in 
my possession and leave it in my safe, or in my 
desk, and if it was denied, that my executor could 
take that memorandum as any proof whatever 
against the person mentioned in that memorandum. 
It would be highly incompetent. If I have something 
signed by him, that would be another matter, but 
that would be self-made evidence of the most flagrant 

2 0  character. I do not think that would be so in the 
case of a living person, as it would in the case of 
a person who is dead, more particularly as death 
has closed the mouth of the other party.

Mr. Reed: I offer this as a book of entries made 
by Mrs. Skinner. It is, I confess, not as full and 
complete as I should like. It is, however, as appears 
in evidence, a book in her handwriting, found among 
her effects. That is the only claim it has of being 

30 of evidential value. Without discussing just what 
it contains, I shall ask your Honor to look at it and 
determine whether, in your opinion, that comes with-
in the scope of a book of accounts (handing book to 
the Court).
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The Court: (After further argument) My rul-
ing does not prove anything hut my opinion, but I 
agree with you so far as to think that it is very 
doubtful. I shall sustain the objection.

(Plaintiff’s counsel pray an exception to this 
ruling of the Court.)

(Exception noted as ground of appeal.)
10

PLAINTIFF RESTS.

Mr. Sattertliwaite: I  should think, if your Honor 
please, l  am justified in asking for a non-suit on the 
ground that the case has not been proved. It is 
true that a check bearing Mr. Bonner’s indorsement, 
signed by the defendant, is produced; but that in 
itself proves nothing. It might be in payment of a 2 q  
debt, it might be a gift, it might be anything.

The Court: This check is on the Guaranty Trust 
Company of New York, dated “ New York; May 1, 
1914. Pay to the order of Harry S. Bonner $5000. ’ ’ 
Signed “ Sarah A. G. Skinner,”  and indorsed by 
Mr. Bonner* and it bears various bank stamps on the 
back of it, which indicate, I suppose, that it went 
through one or more banks and was paid.

On just what ground do you think there ought go 
to be a non-suit?

Mr. Sattertliwaite : On the ground that it does not 
establish a case, if your Honor please. There are 
thousands of checks paid daily, and, they are paid 
for many different purposes. The mere fact of a
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payment through a check signifies nothing, in the 
absence of some proof showing the purpose for 
which it is paid. I might receive $5000 from counsel 
today in payment of a claim which I had against one 
of his clients, or in payment of a claim against him, 
or it might be that someone sent it to me for a gift, 
and upon the check being cashed the gift would be 
effected by delivery of the money represented by 
it; it might be repayment of a loan, and it might 

1 0  *be anything; and if a suit be brought against me for 
having borrowed money of him, he could prove his 
case by simply producing a check drawn to my order 
and indorsed by me. It seems to me that there 
would be no trouble for anybody at any time who 
had had dealings with me to put me on defense on 
a charge of owing money or having borrowed money, 
when it might be payment of a debt due to me by 
him. There is nothing on the face of it to show what 
it was for.

20
The Court: The question is whether it is prima 

facie evidence.

Mr. Satterthwaite: My objection is that it is not 
prima facie evidence. Now, when a promissory note 
is presented, and it is in the possession of the plain- 
'tiff, with my name on as signer or indorser, when 
that is taken as prima facie evidence the case is en-
tirely different, because the note does on its face 

30 purport a debt to the holder of i t ; but a mere check 
does not.

The Court: I shall hear Mr. Reed.

(Counsel argue.)
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The Court: I think the fact that some payment of 
interest appears is enough to raise a presumption 
that there was at the time that interest was paid 
an obligation to pay interest. Just when the interest 
was paid does not appear. The defendant said,
“ to a certain time,”  without stating what that time 
was. For that reason I deny the motion to non-suit.

(D e fe n d a n t ’s cou n sel p r a y s  an  excep tio n  to  th is  
ru lin g  o f the C o u rt.)  10

(Exception noted as ground of appeal.)

H a r r y  S. B o n n e r , d efen d an t, sw o rn  in  h is  ow n 
b e h alf.

D ire c t exam in ation .

B y  M r. S a t te r th w a ite : 20

Q. M r. B o n n e r, y o u  a re  the d efen d an t?
A . I  am .
Q. Y o u  k n ew  M rs. S k in n e r  in  h e r  life tim e ?
A . I  did.
Q. H o w  lo n g  d id  y o u  k n ow  h er?

M r. R e e d : I  th in k  th a t th is  is  im m a teria l, i f  y o u r  
H o n o r p lease . I  o b ject to  it.

30
T h e  C o u r t : I  w ill rece iv e  it.

( P la in t i f f ’s coun sel p r a y  an  excep tio n  to  th is  
ru lin g  o f th e C o u rt.)

(E x c e p tio n  n oted  as g ro u n d  o f a p p e al.)
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(Question read.)

A. About twenty-four years.
Q. Was your wife any relative or connection of 

hers?
A. My wife was her stepdaughter.

Mr. Reed: I object to that for the same reason.

1 0  The Court: Does not that already appear?

Mr. Reed: On cross-examination by Mr. Satterth- 
waite I said something about it.

The Court : I shall receive it.

(Plaintiff’s counsel pray an exception to this 
ruling of the Court.)

2 0  (Exception noted as ground of appeal.)

(Question and answer read.)

Q. How long since you married your wife ?

Mr. Reed: May it be considered that my objection 
goes to this line of questions?

A. Twenty-two years.
30

The Court : I shall not rule on anything but a 
particular question. I shall allow this question to 
be answered.

(Plaintiff’s counsel pray an exception to this rul-
ing of the Court.)
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(Exception noted as ground of appeal.)

By the Court:

Q. You say you have "been married to your wife 
for twenty-two years ?

A. Twenty-two years.

By Mr. Satterthwaite:

Q. Did you marry her from Mrs. Skinner’s home!
A. Not from the home, n o ; we were then in Phila-

delphia, and we were married in a church in Phila-
delphia.

Q. Was she living at home with Mrs. Skinner 
then?

A. Yes and no. Her home was there, but she 
visited a good deal around. Her home was there up 
until the time of her marriage.

Q. Did you have a conversation with Mr. Beed, 20 
Mrs. Skinner’s executor, after her death at his office?

A. I did.
Q. Just tell us what that conversation was, as 

nearly as you can remember it.
A. I had several conversations ------

The Court: No, you are asked as to one conver-
sation.

Q. Anything with reference to an indebtedness or 3 0  

supposed indebtedness by you to Mrs. Skinner’s 
estate ?

A. I  was in Mr. Reed’s office in company with a 
friend of m ine------

Q. Who was it?
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The Court: Can you give us the time?

Witness: I cannot give you the date, sir; I think 
it was in the morning.

Q. About when?
A. Oh, possibly two weeks after the funeral; I 

wouldn’t undertake to say exactly.

10 By the Court:

Q. What was your friend’s name?
A. Fred Lehlbach.

By Mr. Satterthwaite:

Q. Is that Congressman Lehlbach?
A. Yes, sir.
Q. A  Newark man?

20 A. Yes.

By the Court:

Q. About two weeks after Mrs. Skinner’s death?
A. Yes.

By Mr. Satterthwaite:

Q. What was that conversation?
30 A. Just as I was passing out—Mr. Lehlbach had 

preceded me and was waiting; we were to take lunch 
—he asked me to take lunch with him—Mr. Reed 
said to me, “ I see you owe the Skinner estate 

. $5000.”  I said, “ Do I? I will have to hustle, then, 
won’t I ? ”
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Q. Did you say anything to him that you would 
pay!

A. No, at that time I had no conversation other 
than that; I passed out; I was passing out of the 
door, I think.

Q. And that was all the conversation you had at 
that time!

A. That was all the conversation we had at that 
fame.

Q. What conversation did you have with Mr. 10 
Reed!

A. On visits afterwards in his office he spoke to 
me about i t ; we had conversations about it then.

Q. Did you say anything to him about arrange-
ments with Mrs. Skinner!

A. I did.
Q. What did you tell him!

The Court: When was that!
20

Witness: I can’t give you the dates; it was dif-
ferent visits that I paid to Mr. Reed’s office.

By the Court:

Q. Was it before or after the interview that you 
spoke o f!

A. After that.
Q. After that you were again at Mr. Reed’s office!
A. Yes. 30
Q. And you had an interview with him!
A. Yes. ‘
Q. And now, you are asked whether you said any-

thing about an arrangement!
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Mr. Reed: I think, your Honor, anything that he 
said about an arrangement would be a self-serving 
declaration, and I object to that as incompetent for 
that reason.

The Court: (After argument) I think you may 
go and give your account of what you remember as 
to the conversation that you were about to speak of.

10 ' (Plaintiff's counsel pray an exception to this rul-
ing of the Court.)

(Exception noted as ground of appeal.)

(The stenographer reads from the record as fol-
lows : ‘ ‘ Q. What conversation .did you have with
Mr. Reed? A. On visits afterwards in his office 
he spoke to'me about i t ; we had conversations about 
it then. Q. Did you say anything to him about ar- 

2 0  rangements with Mrs. Skinner? A. I did. Q. What 
did you tell him?’ ’ )

A. I told him that Mrs. Skinner had given me 
'$5000, with, the understanding that I was to pay in-
terest on it until the time of her death, and at which 
time the $5000 was to be mine; in other words, it was 
a present of $5000, bearing interest during her life.

By Mr. Satterthwaite:
30

Q. Anything further said?
A. Oh, I was in his office for an hour and a half, 

I presume, or quite a long time. There was a long 
conversation; I couldn't remember everything that 
we said. We had a discussion about many things, 
with regard to the estate, the personal property, my 
w ife’s interest, and that sort of thing.
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Q. Do you recall whether you said to him that you 
supposed you would have to pay it now?

A. I never made any such statement, to my knowl-
edge.

By the Court:

Q. You say you did not? 
A. I did not.

10
By Mr. Satterthwaite:

Q. Mr. Bonner, as a matter of fact, did you pay 
interest on that $5000?

A. I did.
Q. From what date to what date ?
A. From May 1, 1914, to May 1, 1915.
Q. Do not answer this question until counsel has 

an opportunity to object. Did you at Mrs. Skinner’s 
death owe her any part of that principal? 2 0

Mr. Reed: I object to that. That calls for a con-
clusion.

The Court : That, as counsel correctly states, calls 
for a conclusion. For that reason it is objected to, 
and I think it is objectionable.

Q. I shall ask you this question. Do not answer 
this until counsel has an opportunity to object. Did 3 0  

you at the time the $5000 was paid over to you or 
or at any subsequent time promise to repay that 
$5000 to Mrs. Skinner?

Mr. Reed : I object to that as calling for a trans-
action with the deceased, in contravention of the 
statute.
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The Court: (After argument) Of course, the
policy of the act is plain enough, that death having 
closed the mouth of one party the law would close 
the mouth of the other. So that Mr. Bonner 
would be precluded from giving any testimony as to 
a personal transaction with Mrs. Skinner, unless the 
bar of the statute has been removed by the repre-
sentative, in this case, Mr. Reed, the executor, offer-
ing himself as a witness and testifying to any trans- 

1 0  action with or statement by the deceased. Now, 
what transaction with or statement by Mrs. Skinner 
has Mr. Reed testified to? What has Mr. Reed 
testified to? He says that he knows Mr. Bonner; 
that he found the book among Mrs. Skinner’s effects, 
and he had a talk with Mr. Bonner, and Mr. Bonner 
said that he had had $5000, and so forth, and so 
forth. That is not a transaction with Mrs. Skinner; 
that is a conversation with Mr. Bonner; that is his 
statement to Mr. Reed. That is as far as Mr. Reed 

2 0  went. I sustain the objection.

(Defendant’s counsel prays an exception to this 
ruling of the Court.)

(Exception noted as ground of appeal.)

Q. Mr. Bonner, do you know whether or not Mrs. 
Skinner was a woman of considerable wealth?

30  M r. R e e d : I  o b ject to th a t as e n tire ly  im m ateria l.

The Court: What difference would that make?

Mr. Satterthwaite: I f your Honor please, I am 
simply trying to prove the atmosphere about the 
case, that surrounds the transaction, on the same
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p rin c ip le  on w h ich  the C o u rt  w ill p e rm it cou n sel to 
a sk  a n y  w itn ess  w h a t h is  b u sin ess is , w h e re  he liv e s , 
h ow  old  he is. I t  is  p a r t  o f  th e  atm o sp h ere  o f the 
case, or th e su rro u n d in gs. O th erw ise  I  sh ould  s a y  
th a t it  h as no re le v a n cy .

T h e  C o u r t:  W h a t le g a l d iffere n ce  w o u ld  it  m ake 
w h eth er she w a s  rich  o r p o o r?

M r. S a tte r th w a ite :  N o d iffere n ce  w h a te v e r , y o u r  10 
H o n or, h u t on the qu estio n  o f p ro b a b ility  o f  th e fa c t  
it  w o u ld  h a v e  its  b e a rin g , it  seem s to me.

T h e  C o u r t : I t  seem s to  m e to  be irre le v a n t.

Cross-examination waived.

DEFENDANT RESTS.

20

M r. R e e d : I  sh a ll a sk  y o u r  H o n o r to  d ire c t a  
v e rd ic t  in  fa v o r  o f  the p la in tiff  f o r  $5000 an d  in -
te re s t  fro m  M a y  1, 1915, am ou n tin g  to  $541, a t five  
p e r  cent.

T h e  C o u r t:  ( A f t e r  arg u m e n t) T h is  is  th e d i f -
ficu lty  th a t I  see in  y o u r  p ath , M r. S a tte rth w a ite . 
T h e  s ta tu te  p rec lu d ed  the d e fe n d a n t fro m  te s t ify in g  
as to  a n y  tra n sa ctio n  w ith  the deceased , an d he h as 30 
not done s o ; he h as n ot p ro v e d  a n y  tra n sa c tio n  w ith  
the d ecea sed ; he cou ld  not. H e h as m ade a  s ta te -
m ent as to  so m eth in g  th a t he to ld  M r. R e e d ; b u t h ow  
can  th a t b in d  the esta te ?

(Counsel argue.)
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The Court: It appeared to me that there was 
nothing to go to the jury, and I am still of that 
opinion, because the words of the statute are an 
absolute bar, in my judgment. I have not the slight-
est doubt about it.

It is only in one case that the defendant can be a 
witness in his own behalf as to transactions with the 
'testator, or, in this case, the testatrix, and that is 
when the representative, the executor in this case, 

10 offers himself as a witness in his own behalf and 
testifies to some transaction with or statement by the 
testatrix. Mr. Reed has offered himself as a wit-
ness in his own behalf, but he has not testified to 
any transaction with or statement by Mrs. Skinner. 
He has testified to a conversation with the defend-
ant ; but statements made in that conversation by the 
defendant as to any transaction with Mrs. Skinner 
are not evidence in this case, because he could not 
make them. The statute forbids it, unless the 

20 representative has first opened the door.
The responsibility in this case is on me, and it is 

a responsibility that I  am bound to bear and that I 
am perfectly willing to bear. The questions arising 
under this statute are questions for the Court. I f 
the case goes up, as it ought to, it will present the 
point to the mind of a Court or Courts whose juris-
diction is superior to that of the Circuit Court; but 
I  am bound to put it in a shape which commends it-
self to my judgment.

SO M y  d ire c tio n  to  th e  j u r y  is  to  fin d  a  v e r d ic t  in  
f a v o r  o f  th e  p la in t if f  a n d  a g a in s t  th e  d e fe n d a n t f o r  
$5541.

(The jury accordingly renders a verdict in favor 
of the plaintiff and against the defendant for $5541.)
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(Defendant’s counsel prays an exception to this 
ruling of the Court.)

(Exception noted as ground of appeal.)

E XH IB IT  P I FOR PLAIN TIFF.

No. 197 New York, May 1st, 1914 jq
Guaranty Trust Company of New York 

28 Nassau Street
Pay to the

order of Harry S. Bonner
Five Thousand n o ---------------------------------------- Dollars

100
$5000 no 

100
Sarah A. G. Skinner.

Endorsed— Harry S. Bonner 20
H. S. Bonner.

30
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H u g h  B. Re e d , Exe c u t o r ,
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A c t i o n  at L a w . 
O n  A p p e a l .

Appellant’s Reply Brief.

“ S ile n c e  o r  a c q u ie sc e n ce  is a sp ecie s  o f  e v i-
d e n ce  to be re c e iv e d  w ith  ca u tio n , an d th e  w e ig h t  
to be g iv e n  to it is a q u estio n  fo r  th é  ju r y !”  16 
S id c y c . o f—L a w ,  960.

In  B o w e r  V. B o w e r ,  78 N .  J .  L .  (49 V r . )  387, 
it  w a s h e ld  th a t to  co n stitu te  a c o n flic t  in  te stim o n y  
su ch  as to c o m p e l su b m issio n  to a ju r y  it  is not 
n ece ssa ry  th a t fa c ts  be in  d isp u te , fo r  i f  th e  in -
fe re n c e  to be. d ra w n  fro m  u n d isp u te d  fa cts  is one 
a b o u t w h ic h  th e re  m a y  re a so n a b ly  b e  an h on est 
d iffe re n c e  it  is fo r  th e  ju r y , not th e  co u rt, to d r a w  
th e in fe re n c e .

T h e  t r ia l  ju d g e  r e a lly  p ro p o u n d e d  th e q u estio n  
to d é fe n d e n t and w h e n  h e  g a v e  h is  v e rs io n  o f  th e 
c o n v e rsa tio n  w ith  p la in t if f  so fa r  as it  re la te d  to 
statem en ts w ith  re g a r d  to “ a rra n g e m e n ts”  w ith  
M r s . S k in n e r  (p . 29, 1. 22; p. 30, 1. 1 2 ) .

I t  w a s  th e  co n v e rsa tio n  w ith  p la in t if f  in  w h ic h  
“ a rra n g e m e n ts”  w e r e  ta lk e d  a b o u t th a t d e fe n d a n t 
w a s  h e re  in te rro g a te d  about.
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T h e  t r ia l  ju d g e  e v id e n t ly  h a d  no d o u b t as to th e 
id e n t ity  o f  th e  c o n v e r s a tio n  r e fe r r e d  to b y  p la in t i f f  
a n d  d e fe n d a n t.

I t  is c le a r  in  th e  reason s g iv e n  b y  th e  c o u r t  fo r  
d ir e c t in g  th e  v e r d ic t  , (p . 34 ) th a t  th e r e  w a s  no 
in t im a tio n  in  h is  m in d  th a t  d e fe n d a n t ’ s te s t im o n y  
as to  th e  c o n v e r s a tio n  sh o u ld  b e  w it h h e ld  fr o m  th e  
j u r y  b e c a u s e  it  w a s  n o t p a r t  o f  th e  sa m e c o n v e r -

s a t io n  (p . 3 4 ) .
T h e  c o u r t  w it h h e ld  it  b e c a u s e  it  in v o lv e d  s ta te -

m en ts as to tra n sa c tio n s  w it h  M r s . S k in n e r . U n d e r  
th e  a u th o r ity  o f  R o b i n s o n  V. F e r r y ,  n  C o n n .  460, 
c ite d  in  b r ie f  o f  p la in t if f- r e s p o n d e n t, th e  o b je c t io n  
n o w  m a d e  on a p p e a l f o r  th e  first t im e  s h o u ld  b e 
d is r e g a r d e d .

I t  d o es n o t a p p e a r  b y  th e  r e c o r d  th a t  p la in t i f f  
o b je c te d  to th e  a d m iss io n  o f  th e  e v id e n c e  b e c a u se  
it  w a s  n o t p a r t  o f  th e  sa m e c o n v e rs a tio n . H is  o b -
je c t io n  w a s  b a se d  on th e  so le  g r o u n d  th a t  it  w a s  
a s e lf - s e r v in g  s ta te m e n t (p . 30, 1. 1 ) .

T h e r e  is n o th in g  in  d e fe n d a n t - a p p e lla n t ’ s s ta te -
m e n t to s h o w  th a t th e  g i f t  o f  $5,000 w a s  n o t to ta k e  
e ffe c t  in  p r e s e n t i ;  n o th in g  to s h o w  th a t M r s . 
S k in n e r  m ig h t  h a v e  d e m a n d e d  p a y m e n t  o f  th e  su m  
at a n y  t im e  b e fo r e  h e r  d e a th .

I t  d oes n o t a p p e a r  “ b y  th e  te rm s o f  h is  o w n  
sta tem en t, th e  m o n e y  w a s  to b e h is  at th e  t im e  o f  
h e r  d e a th  an d  n o t b e fo r e .”

H e  says (p . 30, 1. 2 2 ) , th a t  “ th e  m o n e y  w a s  g iv e n  
h im  w it h  th e  u n d e r s ta n d in g  th a t  h e  w a s  to p a y  
in te re s t  on it u n til  th e  t im e  o f  h e r  d e a th  “ an d  h e  
th e n  a d d s “ at w h ic h  t im e  th e  $5,000 w a s  to b e  
m in e ;  in  o th e r  w o r d s , it  w a s  a p re se n t o f  $5,000, 
b e a r in g  in te re s t  d u r in g  h e r  l i f e . ”

H e  first says M r s . S k in n e r  g a v e  h im  th e  m o n e y  
w it h  th e  u n d e r s ta n d in g  th a t h e  sh o u ld  p a y  in te re s t  
u n til  h e r  d e a th , th e n  fo l lo w s  an a m p lif ic a t io n  o f  
th e  sta te m e n t, b u t  n o th in g  to in d ic a te  th a t M r s . 
S k in n e r  h a d  a r ig h t  to r e c a l l  th e  g i f t  o r  th a t th e  
p r in c ip a l  w a s  n o t to b e c o m e  h is  b e f o r e  h e r  d e a th .
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T o  h is  la y m a n ’ s m in d , d o u b tle ss , th e  im p o r ta n t  
c o n s id e r a t io n  w a s  th a t  a f t e r  h e r  d e a th  h e  w o u ld  
no lo n g e r  b e  r e q u ir e d  to p a y  in te re st, th e  m o n e y  
w o u ld  th e n  b e  h is  in  th a t  sense.

T h e  $5,000 w a s  d e l iv e r e d  w h e n  th e  c h e c k  w a s  
p a id , u n til  th e n  th e  d o n o r  c o u ld  h a v e  w it h d r a w n  
th e  g i f t .  B u t  n o t a fte r w a r d s .

“ A  c o n d it io n  a tta c h e d  to d e l iv e r y  w o u ld  in v a l i -
d a te  a g i f t  i n t e r  v i v o s , b u t  a p r o m is e  o f  th e  d o n o r, 
o r  a c o n d it io n  im p o s e d  on th e  d o n ee , n o t c o n s titu t-
in g  a c o n d it io n  o f  d e l iv e r y  o r  t it le , b u t  c o n s iste n t 
w it h  it, w i l l  n o t h a v e  th a t e ffe c t. T h u s  a g i f t  u p o n  
c o n d it io n  th a t  th e  d o n e e  s h a ll  g iv e  a p a r t  o f  th e  
p r o p e r t y  to a d e s ig n a te d  th ir d  p e rso n  is a v a l id  
g i f t . ”  20 C y c .  erf - L ra w l  / d / o .

N o r  d o es th e  p a y m e n t  o f  in te re s t  m il i t a t e  a g a in s t  
th e  th e o r y  o f  a g if t .

In  B e a t t y  V. W e s t e r n  C o l l e g e ,  1 7 7  I I I .  280, c e r t i -
fica te s , s e tt in g  fo r th  th a t in  c o n s id e r a t io n  th a t 
W e s t e r n  C o l le g e  w o u ld  m a in ta in  its c o l le g e  an d  
a d v a n c e  C h r is t ia n  e d u c a tio n , e tc ., a n d  w o u ld  p a y  
to M a r y  B e a t ty  $ 18 7 .5 0  e a c h  y e a r  o f  h e r  l i f e ,  th e  
first p a y m e n t  o n e  y e a r  f r o m  d a te , th e  sa id  M a r y  
B e a t ty  h a d  d e p o s ite d  w it h  th e  c o l le g e  $2,500 f o r  
th e  b e n e fit  o f  an d  to b e c o m e  th e  p r o p e r t y  o f  th e  
c o l le g e ,  e tc ., w e r e  c la im e d  to b e  m e r e  c o n d it io n a l 
g if ts ,  n o t e x e c u te d  in  th e  l i f e t im e  o f  th e  d o n o r . I t  
w a s  c la im e d  th e r e  w a s  no g i f t  in  p r e s e n t i  o f  th e  
m o n e y  n a m e d  in  th e  c e r t i f ic a te  b e c a u s e  o f  th e  c o n -
d itio n s  a n n e x e d  to  th e  p ro p o s e d  g i f t ,  b e c a u s e  it 
w a s  n o t a b s o lu te  an d  th a t  th e  d e a th  o f  M a r y  B e a t ty  
d id  r e v o k e  it.

T h e  c o u r t  h e ld  th a t i f  th e  m o n e y  w a s  d e liv e r e d  
to  fh e  c o l le g e  to b e  u sed  as th e  b o a r d  o f  tru stees  
s h o u ld  d ir e c t , M r s .  B e a t t y .p a r t e d  w it h  a l l  c o n tr o l 
o v e r  it. “ T h e  t it le  to th e  m o n e y  v e s te d  in  th e  
c o l le g e .”  I t  h e ld  fu r t h e r  th a t  th e  r e q u ir e m e n t  o f  
th e  p a y m e n t  o f  a n n u itie s  d id  n o t m a k e  th e  g i f t  c o n -
d it io n a l, th a t  i f  th e  a n n u itie s  w e r e  c o n d itio n s  th e y  
w e r e  c o n d itio n s  su b se q u e n t an d  n o t p re c e d e n t.
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T h e  c o u r t  h e ld  th e  c o l le g e  s h o u ld  p a y  a l l  u n -
p a id  a n n u itie s  an d  th e  in te re s t  th e re o n .

I n  D o t y  V. W i l l s o n ,  4 7  N .  Y 580, C h i e f  J u s t ic e  
C h u r c h  sa id , w h e r e  a c la im  w a s  m a d e  a g a in s t  a son 
f o r  an  a l le g e d  lo a n  m a d e  b y  h is  fa t h e r  th e n  d e -
ce a se d , w h e r e  n o  w r i t in g  w a s  m a d e , a n d  n o  e v i -
d e n c e  o f  d e b t  ta k e n , an d  “ u n d e r  c ir c u m s ta n c e s  re n -
d e r in g  it  u n c e r ta in  as to w h e t h e r  it  w a s  in te n d e d  
as a lo a n  o r  a g i f t  an d  n o t in c o n sis te n t w it h  e i t h e r .”  
T h e  son w a s  p e r m itte d  to t e s t i fy  to  a d e c la r a t io n  
m a d e  b y  th e  fa t h e r  th a t it  w a s  in te n d e d  as a g i f t ,  
“ n o t as e v id e n c e  o f  th e  fa c t , b e c a u se  h e  w a s  in c o m -
p e te n t  f o r  th a t  p u rp o s e , b u t b y  w a y  o f  c o n t r a d i c -
t i o n  o f  a d m iss io n s  p r o v e d  b y  th e  o th e r  s id e  a g a in s t  
h im .”  T h e  c o u r t  b e lo w  w a s  h e ld  to h a v e  e r r e d  
in  r u l in g  th a t th e  g i f t  w a s  “ n e c e s s a r ily  in v a lid  b e -
c a u se  th e  r ig h t  to c a l l  f o r  s ix  p e r  cen t, w a s  re -
s e r v e d .”

C h i e f  J u s t ic e  C h u r c h  sa id  f u r t h e r :  “ I f  th is  w a s  
a g i f t  o f  $3,000, th e  t it le  an d  c o n tr o l o f  th e  m o n e y  
im m e d ia t e ly  v e s te d  in  th e  d o n e e , an d  h is  p ro m is e  
to p a y  th e  d o n o r  s ix  p e r  cen t, in  no d e g r e e  e ffe c te d  
su ch  t it le  o r  c o n tr a c t . *  *  * m *  * ,  *  *  *  *

“ T h e  d o n o r  c o u ld  n e v e r  r e c o v e r  b a c k  th e  p r in -
c ip a l ,  nor. in  a n y  m a n n e r  c o n tr o l it, an d  it  is n o t 
m a te r ia l  to in q u ir e  w h e t h e r  h e  c o u ld  r e c o v e r  th e  
in te r e s t .”

I n  F l i n t  V. R u t h r a u f f , 53 iV . Y .  S u p p . ,  it  w a s  
h e ld  th a t th e  d e l iv e r y  o f  s e c u r it ie s  w it h  r e s e r v a -
tio n  o f  th e  in c o m e  w a s  a v a l id  g i f t  o f  th e  s e c u r itie s .

T h e  r e a l q u e stio n  is n o t w h e t h e r  a g i f t  h as b een  
p r o v e n  as a m a tte r  o f  fa c t , b u t w h e t h e r  th e  c i r -
c u m sta n c e s  w h ic h  w e r e  p r o v e n  in c lu d in g  th e  c o n -
v e r s a t io n  b y  th e  a p p e lla n t  w it h  re sp o n d e n t, w h ic h  
w a s  in  th e  ca se  in te n d in g  to q u a l i f y  th e  a d m iss io n  
in v o lv e d  in  th e  a c k n o w le d g m e n t  o f  p a y in g  in te re st, 
b o th  in  th e  c o n v e rs a tio n  an d  on th e  w itn e ss  stan d , 
th e  f a c t  th a t th e  a p p e lla n t  w a s  p r a c t ic a l ly  a m e m -
b e r  o f  th e  f a m i ly  o f  d e c e a se d , th a t  no n o te  o r  o th e r  
e v id e n c e  o f  a lo a n  o r  d e b t  w a s  p r o d u c e d  b y  th e
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p la in t if f ,  le a v in g  th e  in fe r e n c e  to  b e  d r a w n  th a t 
n o n e w a s  ta k e n , th e  fa c t  th a t  th e  d e c e a s e d  h a d  a 
b o x  in  w h ic h  w e r e  fo u n d  n otes o f  o th e r  p erso n s 
w h o  o w e d  h e r  m o n e y , .w h e t h e r  th e  in fe r e n c e s  
w h ic h  m ig h t  b e  d r a w n  fr o m  a ll  th e se  c ir c u m -
stan ces b y  th e  ju r y  w o u ld  b e  co n s is te n t w i t h  a g i f t  
r a th e r  th a n  a lo a n . T h e  q u e stio n  o f  th e se  in f e r -
en ces is f o r  th e  ju r y  a n d  n o t f o r  th e  c o u rt . T h e  
c ir c u m s ta n c e s  in  th e  ca se  o f  H a r t m a n  V .  A l d e n ,  5 
V r .  518,  c ite d  b y  re sp o n d e n t, w e r e  s c a r c e ly  
s tr o n g e r  in  a f fo r d in g  in fe re n c 'e  in  f a v o r  o f  th e  d e -
fe n d a n t  th a n  th o se  in  th e  ca se  at b a r .

T h e  c o n v e r s a tio n  te s tifie d  to b y  th e  a p p e lla n t  
s h o u ld  h a v e  b e en  la id  b e fo r e  th e  ju r y .

I t  w a s  p a r t  o f  th e  c o n v e r s a tio n  b r o u g h t  in to  th e  
ca se  b y  th e  re sp o n d e n t. W it h o u t  th e  p a r t  h e  
b r o u g h t  in, th e  ca se  c o u ld  n o t h a v e  b e e n  s u b m itte d  
to th e  ju r y  on  b e h a l f  o f  th e  p la in t if f .  T h e  w h o le  
o f  th a t c o n v e r s a tio n  b e c a m e , th e r e fo r e , n e c e s s a r ily  
an in te g r a l  p a r t  o f  th e  e v id e n c e  in  th e  case , an d  
b e lo n g e d  th e r e  to q u a li fy ,  i f  in  th e  m in d s  o f  th e  
j u r y  it m ig h t  q u a l i fy ,  a n y  o th e r  f a c t  o r  a d m iss io n  
w h ic h  a p p e a r e d  in  th e  case.

R e s p e c t f u l ly  su b m itte d ,

L i n t o n  S a t t e r t h w a i t e ,

C o u n s e l  f o r  D e f e n d a n t - A p p e l l a n t .


