
STATE OF NEW JERSEY 

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 

744 Broad Street, Newark, N. J. 

BULLETIN NUMBER 54 

1. APPELLATE DECISIONS - GOLDSTEIN VSo TRENTON 

JOHN GOLDSTEIN, 
Appellant, 

-vs-

MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL .OF TR.ENTON, 

Respondent. · 

ON APPEAL 
CONCLUSIONS 

Crawford Jamieson, Esq~, Attorney for Appellant 
Romulus P. Rima, Esq., Attorney for Respondent 

BY THE COMMISSIONER~ 

This is an appeal from the denial of an application 
for a plenary reta:L1 consumption license o 

The appf;llan t has complie(l with all the formal re­
quirements pertaining to his applicationa There is favorable 
testimony vvi th reference to his personal fitness and the suit­
abili ty of the premises is unquest1oned. 

Respondent's sole contention is that the application 
was properly denied because of its resolution of May 31, 1934, 
limiting the number of plenary consumption licenses to be issued 
in the City of Trenton to 250, and the issuance of the allotted 
number. For the reasons stated in Central Restau_rant-L-Inc .. vso 
Trenton, Bulletin #44, Item #5, this contention cannot be sus­
tained o. 

It developed, however, that the premises sought to 
be licensed, together with the fixtu:cE.~s thereon.si are owned by a 
licensed New Jersey brewery and were so ovmed on December 6, 1933. 

Section 40 of the Control Act declares that it shall 
be unlawful for any person interested in the manufacturing or 
wholesaling of alcoholic beverages to be interested directly or 
indirectly in the retailing thereof; "m"o~j_ded, hcYWQY.§..£, that 
prior to December sixth, one thousand nine hundred and thirty-six, 
the ownership of or mortgage upon or any other interest in li­
censed premise.s J.f such ownership, mortgage or interest existed 
on December sixth, one thousand nine hundred and thirty-thrc.~e, 
shall not bci deemed to bo an interGst in the retrdling of alco-
holic beverages o" ·-

The section does not in tsrms declare that ovv;~e~r·shJp 
of or other interest in licensed premises constitutGs an interci~~ 
in the business conducted thereon, but the; c1uoted proviso plainly'-.,,, 
contemplates thj_s conclusion o "--, 

" 
The objective:: of the section was ·to divorce the- man­

ufacture of alcoholic beverages from the retail sale thereof - to ""· 
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2. 

eliminate, so far as the brewing industry was concerned, the 
curse of so-called brewery owned saloons$ The aim of the pro­
viso vvas to effect a three year mor:ttorium to protect interests 
existi.ng at the time the Control Act was passed against forced 
liquidation in the present unfavorable market. Until 1936 the 
proviso exempts not only ownership of the building in which the 
licensGd premises arH located but also any other interc~st in the 
licensed premises. The language and the reason src broad enough 
to include tho ownorship of the fixtures. 

Since the brewery ovmership of the building cmd fix­
tures (:_:xisted when the Control Act took effect on December 6, 
1933, Section 40 will not apply until December 6, 1936~ 

The ~:wtion of tho respondent is therE~f'ore rcversedo 

D2tcd: November 30, 1934 
D. FREDEHICK BURNETT, 

C omrn.i s s ion-c:r 

APPELLATE DECISIONS .... ROBINSON and FOUNTAIN VSo NEWARK 

SAMUEL ROBINSON and TEHHENCE ~ 
FOUNTAIN, ~ 

Appellants, 

-VS-

IVIUNICIPAL BOAHD OF A.LCOHOLIC 
BEVERAGE CONTROL OF THE CITY 
OF NEWARK!; 

Rc:spondonto 

~ 
~ 

ON APPEAL 
CONCLUEamrn 

Abrcham I. Hnrkavy, Esq., Attorney for Appellants 
No Apps~rance for Respondent. 

BY THE COI\IMISSIONER: 

This is nn appeal from the revocation of 2ppell2nts' 
plenary ret.:.-1 .. il consumption license o 

The revocation was caused by appell~mts' ,qd.mi tted 
violation of the Control Act in possessing, with intent to sell, 
illicit alcoholic b0ver~ges. After the license was revoked, np­
plic:::tion ·w-.2s m:;i .. de to rc3pondent to modify the order of revoco.­
tion and mitigate the punishment to a suspension of the licenseo 
Althbugh viewins this application favorably, respondent deemed 
itself without jurisdiction to act because of the Commissioner's 
ruling in Re Hendrickson2 Bulletin #47, Item #10 ~nd so refused 
to- cons1·c·1c·'r t·1··1r., "D, .,~Ll0 c-=·t~ on I,h,:-~-r·r.~f·or· -. ·t-,,1~ s '~IJ··n--:::.:11 ~~.r:..1s ·r'""'i lr::id 

1. ~ u .. l.: l'-'- c... J_ ........ • '-"'- "'-" l_ .. ' '-'l ..L c .... l:1\:.:; ..... ·-·- ,, ·- . ~~ \...,:: • 

Pending the ~.1ppoo..lJ rcsponchmt took the initiative by 
certifyi..ng to the Corarnis sioncr tb.::1 t it deemed the order of revo­
cation too harsh and suggested the ardor be modified and con­
verted into .J.n ordc::r of suspons1on., 

Respondent misconceived the purport of the ruling in 
Rc __ f.IGJ:lQ.tic~fQil.9 (supr::i)., That opinj_on merely YJ-9.s to tht.: effE.:ct 
that after an issuing nuthority had denied an ~)plic2tion for a 
license, it hl~d no jurisdiction to rehear the m~ttor and redeter­
mine the; fncts o The opinion did n·.)t go so far .::~s to depri vc the 
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issuing authority of power to mitigate a penalty or punishment 
previously inflicted. It had such power. Bulletin #53, Item #5o 
This was not promulgated, however, until aftt~~r the respondent had 
ruled ~s aforesaid that it had no power to consider appellants• 
application. 

Notwithstanding respondent's failure to consider the 
merits of the application for modification, the Commissioner has 
the power on appeal to set aside or modify a penalty imposed by 
a local issuing authority. such power, however, will be sparing­
ly exercised and only with the greatest caution. The revocation 
of the license was a proper exercise of respondent's authority 
and its action would be affirmed without more were it not for 
the fact that respondent itself requested a reversal. 

Because of that request, and in order to afford ap­
pellants their opportunlty to present such mitig&ting circum­
stances as they may be able to adduce before the issuing author­
ity that adrninistorGd the original punishment, the action of 
respondent is reversed and the case remanded to respondent for 
further proceedings in accordance with this opinion. 

Dated: December 1, 1934 
D. FREDERICK BURNETT, 

Commissj_oner 

3. PARTNERSHIP -- INTRODUCTION OF NEW PARTNER AFTER ISE:JUA.NCE 
OF LICENSE REQUIRES NEW LICENSE - ~ffiERE INDTVIDUAL LICENSEE 
SUBSEQUENTLY ENTEHS INTO PARTNERSHIP, BUSINE~:JS MAY NOT BE 
CONDUCTED BY PARTNERSHI? UNDER ORIGINAL LICENSE 

Do Frederick Burnett, Commissioner. 

I reprc ser1t an indi victual who is the holder of o.. plen­
~ry retail consumption license in the City of Newarko Ho de­
sires to take a pGrtner into his business and form a partnership. 

Would a transaction of this type come within the section 
of the Act prohibiting a transfer of a license? 

I contend that in view of the fact that tho p2rtn0rship 
is made up of one member who has alreG.dy been gro.ntc;d a Llcense 
;:ind paid his fee that he should not be peno..lized the fu.1.1. amount 
by tl1e City ·when he~ returns the 11censc originc11::/ ho1d by .him. 

Sidney Siman61, ~sq., 
l·JffiNark, N. J. 

Dear n . 
1.) 1.r ~ -

Very truly yours, 
SIDNEY SilVIANDL 

November 15, 1934 

In Bulletin 7/19, Item f;~6J the Comnissioner ruled that 
although a literal construction of Section 23 of the Control Act, 
vihich p~~ovides that licenses s.re not transferG.ble 3 rni,sht result 
in the prohibition of operations under a partnership U.cense by 
the remGining partner after the retirement of a partner, no such 
conclusion w~s contempl&ted by the Legislature. The issuing 
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authority must pass upon the qualifications of each member of 
a partnership applicant. When, therefore, a license is.issued 
to a partnership, presumably each membf3r thereof is qualified 
to obtain a license and the retirement of a partner should not 
prevent the remo.ining partner from continuing under the partner­
ship license without being required to pay another license fee. 

·when dealing with the proposed addition of a partner, 
however, a different conclusion must be reachede The issuing 
authority must investigate the qualifications of the new party 
as a new applicant. The vesting of any interest in the license 
in the new party clearly constitutes a transfer or other dispo­
sition of the license within the prohibition of Section 23 of 
the Control Act. 

It is the ruling of the Commissioner that where an in­
dividual licensee enters into a partnership, the business may 
not be conducted by the pa.rtnership under the origincll license. 
In the event that the origin:..11 license 1s surrendered, the amount 
of refund must be crLlcul~l tod in the mo..nn8r set forth in Section 
28. 

While it m.::i.y be sut:gested that equitably a greater refund 
th~n that provided for in Section 28 should be allowed in the 
pa:eticular situation presented 9 the st:1tute contc.ins no authority 
for such '.:.:ction. 

VcJry truly yours, 
D. FREDERICK BURNETT, 

Commissioner 
By~ 

Nathan Lo J2cobs, 
ChL::f Deputy Coi1~mi.s sioncr 

and Counsel 

4. LICENSEES - CORPORATIONS - SUBSIDIAHY CORPORATIONS MAY NOT 
OPEHATE UNDEH LICENSES GRANTED TO PARENT CORPORATION 

D. Frederick Burnett, Commissioner. 

As you know, this firm represents The Distillors Company, 
Limited, which h:~s r8ccmtly applh::d to _the! Commissioner of Alco­
holic Beverage Control for a Rectifier ~nd Blonder License for 
its pl-:int :::-tt Lindon, New Jersey. A si.tu·~~tion is prc~"ientcd vvi th 
respect to :~'<-.subsidiary of th:is corporation which I h2vG dis­
cussed with you informn Lly by telephone =~nd whj_ch I novv wish to 
place before you for n definite rulingo 

The Distillers Company, Limited will manufacture six 
brcmds of gin under processes sup_plicd by British compani0s o.f­
fili2ted with The Distill0rs Comp2ny, Limited of Edinburgh, the 
puront company of the applic2nt. The Company plGns to market 
the::;e gins through regiorn::.1 di.stributoI·s who in turn wi11 sell 
to the whole sc.le r:nd rE;tr~il trade. All such gins except Gordon's 
will be sold directly by the Comp~ny to such disttibutors. With 
respect to Gordon's gin, a different procedure is conteupL1 tcd. 
The Company now has a subsidiary by the name of Gordon's Dry Gin 
Company, Limited, a Delaware corporation. It is planned that 
this company shall purchase Gordon's gin fro~ The Distillers Com­
pany~ Limited and resell it to the regional distributors, twenty 
or so in number, vvho will make the: wholesale nnd retQil di.strib~r<~/----- -

/ 
I 
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tion. A contract will be entered into between The Distille~s 
Company, Limited and Gordon's Dry Gin Company, Limited so pro­
viciingJ c?.nd contracts-;;dth the regional distributors 1ivi11 be in 
the n2me of the lattero 

Gordon's Dry Gin Com::)o.ny, Limited viill bl:? wholly mvned 
by The D]_ stillers Company, Limi tcd o It.s off1cers and directors 
will bo officers ~nd directors of The Distillers Com~nny, Lim­
ited, ~-~nd its employees will u.t tho s:rn1e timo all be members of 
the stiff of The Distillers Company, Limitedo Its offices will 
be ~t the plant in Linden. Thus there will be in almost every 
respect complete identity between the two companies, and in fact 
th~.:; subsidiary vdJ_l. be opcN~tcd .·~s D. s~1lcs depc:.rtmcnt of tho 
pJ.rent. 

The question arises :J.s to v.rhether it will be m;cessary 
for Gordon's Dry Gin Company, Limitud to have n \iliolssaler's 
license under· tho Alcoholic ih.:vcr-:Lg8 Control .Act of New Jersey o 

Were the subsidiary un indopcndont marketing company we should 
not doubt that it would h~::.ve to bucomo lj_ccnsed. In the present 
cc..se, however 9 where the id on ti ty is J)I'tLcticG.1ly complete o.nd 
i1~vhere the subsidinry acts merely .J.s D .. salE;S department .:·md ::-1s 
such de~'..ls not ·with th(j 1.;;,-hol(;s:~~1e or rct~l.11 tr~.~dG generally but 
with a limited number of largo distributo~s, it mQy be that dif­
f0rcnt consider::i. tions 1HJ.ll be hcl~ to .:.:;,pply. 

As I explained to you in our telephone conversations, we 
:1rc discussing this same question with the Code~ Lrnthori.tios in 
Washington with the hope thnt it will not bG nocessnry for the 
subsidio..ry to .~~ssurnc ~1n independent st:ltus ~~ls :~: wholc;s.:-..;.lcr ,i~md 
so bo subject to the Wholcs~lcrs' Code.. We lE~vn not yot· heard 
from the authorities in this regnrd. 

Yours very truly, 
DAVIS POLK ',JAhDWELL GAHDINF:.:R & HEED 

November 26, 1934 
D~vis, Polk, W2rdwell, G~rdincr & Rc0d, Lsqs.,-
Now York;1 N. Y. 

Gentlemen~ 

You s tCL te thu t Th() Distill 1~::r s Compc.ny;; Linli tod) rvhi ch hc.!.S 
filed application for 1 rectifi0r ~nd blender license, contem­
plates selling Gordon's gin to Gordon's Dry Gin Company, Limited, 
a subsidiary, which ~ill resell it to r(gion~l distributors and 
inquire whc:thGr Gordon's Dry Gin Comp.:my, Lir!litod, requires o. 
license. 

It is entirel; clonr thit if GordonYs Dry Gin Company, 
Limited, were ~tn ind.E::pcnck:nt cor;ior::tion, it would require a vvholt. 
sale license before it could s0l~. alcoholic b~veragos in nny man­
ner. If it desired to sell alcoholic beverages within and withoui 
this Ste~ te, it would I'equire D. plenary export wholesale llcense .. 

You suggest, hmvever, ·that since there j_,~; substantial 
identity between Gordon's Dry Gin Company, Limitod, and The Dis­
tillers Company, Limited, a license held by the lntter might be 
considered sufficient to permit s~les by the former in the manner 
contemplated. The Cornmtssioner rs ruling is to the contrary. Des­
pite the substantial identity between the corpor~tions, they are 
in legal contemplation distinct and a license held by the parent 
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furnishes no o.uthori ty to the subsidiary to purchase ci..lCOholic 
beveragr~s from the parent and resoll s,::tme o The subsidiary is 
not at liberty to disregard its independent corporate entity 
becGuse it would be to its ndv2ntnge to do so in the particular 
si. tu:.,_ ti on presented. Cf. Jackson vs. Hooper, 76. N. J. Eq. 592 
(E. & A. 1909). 

Very truly yours, 
D ~I)~D~Ric~v BURNE~~T • ..1. \.l:'.J D.L• .1.L'l. l . .1. :J 

Corn111is sionc:;r 
By~ 

Nath~n L. Jacobs, 
Chief De:i.Juty Commissioner 

and Counsel 

5" LANDLOHD -~um TENANT -· DISTRAINT - LANDLORD M.AY DI STRAIN 
BUT RE()UIRES SPECIAL PERMIT TO SELL 

D. Frederick Burnett, Commissioner6 

Will you kindly lc:t me know whether or not a lcmdlord 
muy distrnin the ~lcoholic beverage stock of ~ tenant in default, 
and further ~1ether or nbt, the landlord hns n right to expose · 
the nlcoholic beverage stock of the tenant, to the ordinary snle 
under distress proceedings without first obtaining a license? 

In going over the Bcver:J.ge Act, I find i.n iJnro.gr2ph 52 
of the Act is the nearest provision concerning my questions. How 
ever, it seems thrtt paragraph 52 pertains mainly to the rights of 
a lnndlord in event of :.i vio18. ti on of tho Beverage Act on the pc::..r·1 

of the tenantb It doGs go on to provide, however, that upon the 
termin::~tion of the 10~1so, in event of e .. viol'.lti.on, thG· lu1dlord i .. 
entitled to possession, ~nd in Qddition thereto, such further 
~ights ~s the lessor-landlord may h~ve under the terms of the lea 
and/or by l:LV!. It se;c3ms to me that one of the rights of a land­
lord, given to him by lnw, is the right to distraino 

Leon Gerofsky, Lsq., 
Somerville, ~- J. 

Very truly yours, 
LEON GEHOF'SKY 

November £6, 1934 

Section 23 of the Control Act provides th~t: 

"Under no circumstances, hovvever, sh:~Ll1 a licenseJ or 
rights thGr0under, be deemed property, subject to inheritance, 
sale, pledge~ lien, luvy, attachment, 0xecution, seizure for 
debts.\) or .J.ny other tre..nsfer or disposition whatsoever, except 
to the 8Xtont expro.ssly provided by thj_s act.TY 

Although this section prohibits Q landlord from obtninink 
through leg-21 procsedings, cmy intc;rest in tho license or rights -
thereunder, it doGs not refer to lt:vie s _, executions, dj_str:1ints, 
otc. upon merch::mdise ovmod by the licensee. 

In the D. bsenci0 of ·'.lny prohi bi ti on in the Control Act, the 
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landlord h3.S the right to distrain pursuant to sto.tute and de­
cisions to the same ext<:mt as he would have wlwn duo.ling with 
merchandise othor than 2lcoholic beverages. Tho ~lcoholic bov­
erugcs distrained m~y not, however, bo sold by tho landlord 
diructly or through an 3.gcnt vYi thout first obtaining from this 
Department a spocit1.l pcrmi t ~mthorizJ.ng such S3.le. 

Section 52 of the Control Act does not beur on the mntter 
This section merely confers upon the lessor a right to t0rminate 
the lonse, take possession of the leased premises ~nd exercise 
such rights as may be reserved to him by the terms of the lease 
o.nd by lav.r J where the les sea has violc:Lted tho Control Act. It 
furnishes an .:J.ddi t].ons.l right and was not intunded to lirn1 t other 
rights vvhich a lessor may h:Jvc with respect to the leased prem­
ises and the contents th0reof in the absence of any violution of 
the Control Act by tho lessee~ 

Very truly yours, 
D. FREDERICK BURNETT, 

commissj_oncr 
By~ 

Nnthan L. Jacobs, 
Chief Deputy Co0missioner 

and CounsQl 

APPELLATE DECISIONS - LUCIDI VS o TREN~~ON 

SPARTACO LUCIDI, 
Appella.nt 

-vs-

) 

) 

) 
MUNICIPAL BOARD OF ALCOHOLIC 
BEVERAGE CONTROL OF TRENTON, ) 

Resvondento 
- - - - - - - ~ - - - - - - -) 

ON APPEAL 
CONCLUSIONS 

Messrs. Felcone & Felcone, by Joseph J. Felcone, Esq., Attorneys 
for Appellant 

Romulus P. Rj_mo, Esq_. 9 Attorney for Respondent. 

BY THE COMIHSSIONER~ 

This is an appeal from respondent's ~ction in denying 
appellant's application for a plenary retail consumption license 
for premises located at 845 Chambers St., Trenton. 

Re~pondent' s sole contention was that the application 
was properly denied because of its resolution of May 31, 1934, 
limiting the· number of plenary retail consumption licenses to be 
issued in the City of Trenton to S50, and the issuance of the 
allotted numbero Pending determination of this case, however, 
respondent repealed the said resolution. Accordingly, the actioL 
of respondent would b€~ reve1' sed, wi_thout mo:,·e J ~rnre it not for 
the following facts. 

At the hearing, although not raised by the pleadings, 
it developed that the premises sought to be licensed are leased 
to appellant by and ovmed by a brother of the appellant ~10 is 
a state beverage distributor licensee., The lessor has owned the 
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land for the past thirteen years. Subsequent to December 6, 
1933, the building existing thereon ~as demolished and the 
pre~:;ont building constructed. 

Section 40 of the Contr61 Act declares that it shall 
be unlawful for any person interested in th(:; wholesaling of alco­
holic beverages to be directly or indirectly interested in the 
retailj_ng thereof. Under this section, the ownership of licensed 
premises constitutes an interest in the business conducted there­
on. poldstein vs. Trenton~ Bulletin %54, Item #1. Accordingly, 
no retail license may be issued for premises owned by a p 12rson 
interested in the wholesaling.of alcoholic beverages, unless the 
situation is governed by the proviso contained in Section 40. 
This proviso reads: 

ttprovidcd, ho1Nevur:; that prior to December 
STXEli, one---inousand nine hundred and thirty­
six, the ovmcrship of or mortgage upon or 
any other interest in licensed premises if 
such O'Wnorship, mortgage or int<::rest existed 
on December sixth'} on8 thousand nine hundred 
and thirty~three,.shall not be deemed to be 
an interest in.the ~etailing of alcoholic 
beverages. Yi 

In G-oldstein vz o Trenton, SUQr.Q., it vms held that 
the a,im of this proviso was to effect a three year moratorium 
to protect interests existing at the time the Control Act was 
passed agai.nst forced liquidat.ion in the present unfavorable 
market. If, thor_6fore, the building existing on December 6, 1933 .. 
had not been dernolishe~, this co.se would be governed by · Golds·tein 
vs o Trenton. · 

The question in the instant case is whether the con.,,. 
struction or· a ne-w building subsequent to December 6, 1933, upon 
land owned prior to that dute and in replacement of u building 
existing on that date, comes within the above exception. 

In order to obtain the benefit of ownership of proper­
ty, it may be necessary to alter, remodel, demolish or reconstruct 
buildings existing thereon. If one vrere une.ble to do so, a, poten­
tial source of income to meet taxes and fixed charges against the 
property ·would be denied him and the property might remain a dead 
weight upon his hands. This comes vvi thin the hnrdshj_p sought to 

·be avoided by the proviso. Neither Section 40 nor its proviso 
refers to buJldings. It does refer ·to ovmership of or mortgage 
U:pon or other interest in licensed premisc:-:s -- words which are ::.pt 
when referring to lo.nd but if1rhich h:.ive no exci usi ve signj_ficance 
concerning buildingsa There is nothing, therefore, in the proviso 
which confines its exemption to cases ·where there wns a building 
in existence on December 6, 1933 or which contemplate.s the con­
tinued existence of any building. By its express terms, it does 
apply if the ownership of licensed premises existed on December 
6, 1933. . -

Hence, since the licensed premises were owned by the 
lessor prior to December 6, 1932'>, the subsequent demolition of the 
building then standing thereon and the construction of the present 
building do not take the case out of the provisoo 

The iction of respondent is therefore reversed •. 

Dated; December 3, 1.934 
D, FREDERICK BURNE.TT, 

Commissioner 



BULLETIN NUMBER 54 SHEET =/f9 

7 .. APPELLATE DECISIONS - PAPIO VS. SUMMIT 

FRANK PAPIO, 
Appellant 

-vs-

COMMON COUNCIL OF THE 
CITY OF SUMMIT, 

Res)ondent. 

ON APPEAL 
CONC.LUSIONS 

Pi~zi & Pizzi, Esqs., by F~ A. Pizzi, Esq., Attorneys for Appel~ 
lant 

Frederick Co Kentz, Esq., Attorney for Res)ondent 

BY THE COlvll'\'.IIbSIONim~ 

This is a motion made by respondent to dismiss an 
appeal from i~s action in denying an application for a plenary 
retail consumption license on the ground th.at the appeal vras not 
filed within thirty days after the denial of the application in 
_accordance vli th Section 19 of the Control Act. 

' 
Respondent denied· appellant's app1iC[:ttion on ,June 

·26, 1934. No action was taken by appellant until August 7, 1934, 
at whj_ch time he applied to res:pondent for reconside1·ation of his 
application. Shortly thereafter, appellant was given an opportun­
ity by respondent to appear _before it in su)port of the motion fo1 
reconsideration but the record reveals no further formal action 
taken thereon. Notice and petition of appeal •.v-ere not served upoJ . 
respondent until September 4, 1934, and were not filed with the 
Commissioner until September 25, 1934, almost three months after 
the denial of the applic:~·;.tiono This appeal j_s from the original 
denial of appellant's application. · 

Without considering whether the thirty-day period 
fixed by Section 19 is jurisdiction~l, it is clear that no suf­
ficient cause exists in the instant cs.se for waiving this statu­
tory provision. The only excuse offered -by appellant for his 
failure to act within thirty days ifter the denial of his appli­
cation is that he wns misled by the nction of respondent in enter­
taining his peti t:ton for reconsidert1tiono Thls reason is without 
force since the petition to reconsider wns not filed until more 
than thirty days had elapsed after the deni(ll of the applica t:ion. 

Tbe motion to dismiss the nppeJl is granted. 

Dated: December 4, 1934 
D. FREDERICK BURNETT, 

Commissioner 

8. LICENSED PREMISES. - DESTRUCTION BY FIRE - SPECIAL PERMIT 
PENDING APPLICATION FOR TRANSFER 

A. B. ·walker, To·Nnship Clerk, 
Berlin 1 N. J. 

Dear Sir: 

Novembe~ 13, 1934 

I have yours of October 22nd requesting approval for 
the issuance of a duplicate license to Edward To ~arper for a 
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different nremises than that nrovided for in the original license E ~ 

because the licensed premises were completely destroyed by fire 
(including the license) . . 

I cannot approve the action of your Tovmship Committee be­
cause Harper, despite his misfortune, is li.censed to sell only 
at the place named in his license. A license issued in respect 
of one premises, cannot be utilized in respect to an entirely 
different prerniscso H0nce the only way in which Harper.can sell 
alcoholic beverages at his ho~e will be to make application for 
transfer of his license to the proposed new premises. 

Section 23 of the Control Act sets forth the statutory 
procedure which rGquires,· among other things, publication exactly 
as in the case of an original licenseo The procedure to .effect 
a transfer is specifically sot forth in Bulletin 7, item 5. 

Since the original license wns itself destroyed by fire 
it will 2lso be necessary for you to issue to him 2 certified copy 
of the original. licAnse, the procedure for vvh1ch is set forth· in 
iulletin 50, item 8. It is on this certified copy that the en­
dorsement of th€ permiss1on for chcmge of locntion will be m~tde. 

All sales of alcoholic bever2ges by Mr. Harper must there­
fore ce2se forthwith .:< .. nd not recommence until the proceedings for 
transfer have.been fully completed.9 tncluding.9 of course_, the 
necess~ry 2dvertising. 

Th~t will take, of course, the better p2rt of two ~eeks. 
Question therefore arises is to whether I should exercise the 
authority conferred upon me by Section 75 of the Alcoholic Bever­
age Control Act, to grant a special permit. I 2m inclined to ex­
ercise the discretion so vested bec~usc this licensee is forced 
to apply for a tr(.msfcr for c::~uses entirely bE~yond his control. 
I note, however, that the place at· vv-hich he now purposes to sell 
liquor is in his own homec Question as to whether or not that 
is a .residential neighborhood, nnd if his neighbors complain. In 
nddi tion, therefore, to the usu£d facts which must be submitted by 
him in his application for· a special peTmit, I desire a.certifi­
cation by Harper that he has instituted the steps to transfer his 
license.; that he has st.'-lrted his publication, and I vdl1 want a 
resolution from your governing body requesting me to exercise the 
discretion given under Section 75. Of course, even your governing 
body will not necessarily know all the complaints of the neigh­
bors which may come to the· surface through the form of publication 
and therefore the special permit.9 if granted, will b~ conditioned · 
that it may be cancelled at o.ny time by rne in absolute dj_scretion.? 
and in no event will it remain in force 2nd effect nfter your gov­
erning body shall deny his application for trunsfero 

This special permit, if granted, will enable Mr. Hrirper to 
sell his alcoholic beverages at hi.s home pendlng the completion 
of the proceedings for transfer. 

You ··:dll be govt".;rned nccorcUngly, o.nd commuica te this to 
Mru Harper at once. 

His application for special permit must be in the form of 
an affidavit setting forth the following informntion: 
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1. Name and address of applicant. 
2. Kind nnd number of his license 2nd by whom issued. 
3. State fully v~rhether certified copy of origirw.l license h::~s 

been issued 2nd the dnte thereof. 
4. Address of originally licensed premises. 
5. Address of proposed new premises. 
6. An inventory of the .:tlcoholic beverages now mvnsd by pcr­

mi ttee which vdll be transported to the neyv premisos. 
7. Plo.ce or places whore snid o.lcoholic bevorages 3.re now held. 
80 A full statement of the reason for making applic~tion for 

special permit setting forth in detail the facts constitut­
ing the emergency. 

9. State in full the steps alrc2dy taken to effect a tr~nsfer 
of the license. 

10. Approxim~~te length of time which will be re::quired to effect 
transfer thcroof. 

11. Any other facts pertinent to the issuance of such permit. 

Vary truly yours, 
D. FREDERICK BURNETT, 

Conunissioncr 

APPELLATE DECISIONS ~ ADAMS VS. TRENTON 

ANDREW ADAMS, 
Appellc.nt 

-VS-

MUNICIPAL BOARD OF ALCOHOLIC~ 
BEVERAGE CONTROL OF TRENTON,) 

Resj)ondsnto ) 

ON .APPEAL 
CONCLUSIONS 

Crawford Jamieson, Esq., Attorney for Appcll3.nt 
Romulus P. Rima, Esq., Attorney for Respondent 

BY THE C01~~ISSIONER~ 

This is an appeal from the denial of a plenary retai~. 
consumption license. 

Respondentts sole contention is that the application 
was properly denied because of its resolution of M:iy 31, 1934, 
limiting the number of plenary retail consumption li.censes to be 
issued in the City of Trenton to 250, and the J.ssuL~nce of the 
allotted number& Pending the determinntion of this c2se, however) 
respondent repealed said resolution. 

Although not raised by the pleadings, the record 
raises the question of whether .:t New Jersey licensed brewery is 
interested in the ownership of the premises sought to be licensed 
so ns to come within the prohibition of Section 40 of the Control 
Acto This question arises from the fact that the premises togoth· 
er with tho fixtures thorei:n, are owned by a corpor.i tion, all of 
whose stock is owned by officers J.nd employees of the brevvory. 
Assuming, witho1xt deciding, thut under such circumst2nces the 
brewery h.:J.s c.,n interest in the ownership of the premisss, tht.~ 
interest in fn.ct oxistE)d on December 6, 1933. Th(;;reforc Section 
40 does not until December 6, 1936 bnr the issu2nco of a rutail 
llccnso for these; premises. Galp.stein vs. _1'.rcnton, Bulletin #54, 
Item #L. 
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The nction of respondent Board is reversed. 

D. FREDERICK BURNETT, 
Dated~ Deccmiber 6, 1934 Conmli.ssioncr· 

10. APPELLATE DECISIONS - NINTH WARD ITALIAN SOCIAL C.LUB 
VS. TRENTON 

NINTH WARD ITALIAN SOCIAL CLUB.?~ 
Appell[mt 

-VS- . 

MUNICIPAL BOARD OF ALCOHOLIC l 
BEVERAGE CONTROL OF TRENTON, 

Respondent. 

ON APPEAL 
CONCLUSIONS 

Sidney Goldmann, Esq., Attorney for Appell2nt 
Romulus P. Rimo, Esq., Attorney for Rospondc::nt 

BY THE COivHHSSIONER~ 

This is an appeal from the denial of Gn application 
for a club license. 

Respondent contends that the ipplicntion was properly 
denied· because (1) the premises s'ought to be licensed o.rc unsui t­
o.blc ;~md (2) the issuance of o. license~ to appellant for these 
premises is not soci.:::t1ly desir:::.ble. It is unnecessary to considuJ. 
the vo.lidi ty of these contentions inasmuch o.s the action of rc.spm 
ent must be affirmed for the reasons sto.tcd below. 

Club licenses, under the Control Act, mo.y be issued 
only in accordance with the rules and regulQtions promulgated by 
the Commissionero These rules ~nd. regulations prohibit the issu­
ance of :.1ny such license unless the club sh::.11 h:.1ve been j_n nctivE 
operation in the St~te of New Jersey for o.t least three (3) years 
continuously, immediately prior to the submissiori of the applica­
tion, and shall have been in exclusive, coritinuous possession and 
use of the club house or club quarters for the same period. of time 
Rules andRegulations Go_verning_CJ.ub Licenses, Bulletin #85, Item 
#1 (5). App.ellant admittedly was not organized until l\!Iay 5, 1934. 
It has, therefore, not been in 0xistence for the requisite period 
of time to render it eligible to receive a club licens0. 

It is contended, however, that although ~ppellant clut 
was formed on May 5,1934, it is the direct successor of the mem­
bership of the Circolo Filodrammatica Napoletano, o. club founded j 

1928, and as such is entitled to be considered as having been in 
existence since 19~8. It may well be that uhere a bona fide club 
has been in existence for at least three years, a mere-change in 
name would not render the organization ineligible to receive a 
club license.. Cf. re Facts of Bayonne Publj_shing Co. Inc., Bulle-I 
1¥35, Item 112. In the instant case it cannot be said that the ider 
tity of the Circolo Filodrammatica Napoletano has been continued 
in appellant. The original club had approximutely 50 memb0rs and 
was organized for the purpose of giving dramatic performances and 
using the proceeds for charity. No dues were puid. Bccnuse of 
death and resigno.tions the membershi~J snnl<.: to 2bout 20 and the 
club could no longer continue. Thereafter appell2nt organization 



BULLETIN NUMBER 54: 

was formed. The officers are entirely different, none of them 
havine; been members of the formor organization, the membership 
has beon increased to approximately 235, dues are required, and 
no dramatic porformandos are attempted~ 

Thus appellant is a now corporation with a different 
name, different club rooms, differont offi.cers, different dir­
ectors, different financial set-up and a different scheme of op­
eration. It is not the s:.-.unc organization as Circolo Filodramma­
tica NGpoletano simply because the remaining members of thnt de­
f1n1ct organization nre now listed on its membership roll. One 
was a dramatic societyu The other is a social club. They arc 
not tho samoQ 

/ The action of rospondont Board is affirmedo 

Dated: December 6, 1934 
D •. FREDERICK BURNETT,. 

co11Eli s s loner 

11. APPELLATE DECISIONS - KNIGHTS OF ST.STEPHEN'S CLUB va. 
TRENTON 

KNIGHTS OF STo STEPHEN'S CLUB!! INC .. -, 
Appell~rn.t, 

-VS~ 

1\IIUNICIPAL BOARD OF ALCOHOLIC BEVER­
AGE CONTROL OF TRENTON, 

Rospondont. ) 

ON APPEAL 
CO NCI.US I ON S 

Willian AG Moore, Esq., Attorney for Appellant 
Rouulus P. Rima, Esq.; Attorrioy for RE.:spondent 

BY 1I1HE COMMISSIONEH~ 

This is an appeal fron the doninl of an application 
for c:. plern.~ry rot.ail consur1ption liccmso for prenisc.s loco.ted at 
108 Roubling Avenue, Trenton. · 

Respondent contends thr~ t the o.pplic·o. tion wo.s properly 
denied because the preuises sought to be licensed nrc within 200 

, ·feet of n church. 

Section ?6 of· the Control Act prohibi.ts· the issunnc.e 
of any license for the $alo of alcoholic beverages within 200 . 
feet of any church, except in cortnh1 enum0ro. t.od si tun tions. 
Tho distance fr on the cntro.nce of appollo.nt' ·s prei;~ises to the 
nearest entrance of the church, ueasurod in accordance with Sec­
tion 76, is less than 200 feet. Accordingly, unloss this case 
comes within one of the stated exceptions to the prohibition con­
tained in Section 76, no license Dny be issued for appellant's 
preni.scs. 

Appullsnt rol:ics on the exception in favor of clubs. 
This exception, however, runs only in favor of clubs "which own 
or aru ~ctunlly in possession of the licensed prcoises nt the 
tir:wn the Control Act becnDc cffecti ve. Appollo.nt docs not own 
the preniscs sought to be licensed nor was it in possessLon of 
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the pre1-:iises when the Control 1lct boc.3.ne effccti ve. ThoreforG ,, 
appellant does not come within the exception relied on. 

Accordingly, the action of the respondent Board is 
o.ffirned. 

Dntcd: Deconber 6, 1934 
D. FREDERICK BURNETT, 

Cori1r:.tissj_onor 

APPELLATE DECISIONS - ELIAS vs·. TRENTON 

ABDO ELIAS, 
App0lla.nt 

-VS-

MUNICIPAL BOL.RD OF ALCOHOLIC 
BEVERAGE CONTROL OF TRENTON, 

Respondent. 

ON APPEJj.L 
CONCLUSIONS 

Ernsst s. Glickman, Esqo, Attorney for Appellant 
Romulus P. Rioo, Esq., Attorney for R0spondent 

BY THE C01Il~ISSIONER: 

This is an appeal froo the denial of an application 
for a plennry retail consumption license for prenises known ns 
18 E. Laf2yette StreGt, Trenton. 

Respondent'.s sole contention is that the applic2tion 
was properly denied bcc::mso of ~m objection by a r(:sident tax­
payer to the issuance of the license. 

This objection wns based on the fact th~t the objec­
tor ovmod and resided in n house innedia tely o..djoining appellant r ;· 
prenises and tho. t ho cmd the Denbcrs of his fanily would be ser­
iously inconvenienced by the anticipated noise and nuisance oc­
casioned by the issunnco of the license. The objector conceded 
the high chnracter of appellant but objected to the issuance of 
any license for these preoiscs. · 

The prenisos sought to be licensed are located in a 
nej.ghborhood whj_ch is entirely business except for two houses, 
in one of which tho objector rcsidod. 'There is no reason to 
assuao that if n liconse were issued to appellant, the business 
would not be conducted in un orderly and proper fushion. It has 
been held th2t general objections to tho issuance of ~ny license 
for preoises located in a business neighborhood do not justify th£ 
dcmio.l. of ,::..n o.~Jplicqt~on o .. 'Sonshor? B(?vcrago_ Cou;x;.~y vs •. Waf4~· 
Bulletin #47, I tun #1~. AS vro.s s:nd in Bunk~ vs. i:i tlo.ntic C1rr, 
Bulletin #45, Itcn #14: "In a crowded urbo.r:i courmnity, 2lnost any 
business use of property involves, to n certain extent, sono inter 
ference vvi th the enjoyuont of no:Lc;hboring pro1)0rty o Unless tho 
intorf erence i.s unduly burdens one, it should bo regarded o.s ~~~er el:; 
an incident of our econonic systcLL .:ind soci:'.:~l set-up. n 

The 2ction of respondent Board is reversed. 

( " /i· ' / ----;?,.;: ---· -·····-'-;;-· 
'----' \· • .. ' / } ·1_. 

''·-, _; ' I L{ (it l L 'I? / 1,£ /I l { I 
Dated: Dcceobcr .6, 1934 Connis sion~~~r ..... · 


