STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad 3treet, Newark, N. J.

BULLETIN NUMBER 54 December 7, 1984

1.

APPELLATE DECISIONS -~ GOLDSTEIN VS. TRENTON

JOHN GOLDSTEIN, .
Appellant, /

~VS-— ON APPEAL
CONCLUSIONS
MUNICIPAL BOARD OF ALCOHOLIC :
BEVERAGE CONTROL OF TRENTON,
Respondent.

AUV U U T T T TSV S R Y

Crawford Jamieson, Esg., Attorney for appellant
Romulus P. Rimo, Esq., Attorney for Respondent

BY THE COMMISSIONER:

This is an appeal from the denial of an application
for a plenary retall consumption license.

The appellant has complied with all the formal re-

guirements pertalning to his application. There 1s favorable

testimony with reference to his personal fitness and the suit-
ability of the premises 1s unquestioned. ,

Respondent'!s sole contention is that the application
was properly denied because of its resolution of May 81, 19954,

Climiting the number of plenary consumption licenses to be issued

in the City of Trenton to 250, and the issuance of the allotted
number. For the reasons stated in Central Restaurant, Inc. vs.

Trenton, Bulletin #44, Item #5, this contention cannot be sus-

tained.

t developed, however, that the premises sought to
be licensed, together with the fixtures thereon, are owned by a
licensed New Jersey brewery and were so owned on December 6, 1933.

Section 40 of the Control Act declares that it shall
be unlawful for any person interested in the manufacturing or
wholesaling of alcoholic beverages to be interested dlrectly or
indirectly in the retailing thereof; "provided, however, that
prior to December sixth, one thousand nine hundred and thirty-six,
the ownership of or mortgage upon or any other interest in li-
censed prewmises if such owpership, mortgage or interest existed
on December sixth, one thousand nine hundrcd and thirty-three,
shall not be deemed to be an interest in the retailing of alco-
holic beverages." _

o

The section does not in terms declare that owncrshnp
of or other interest in licensed premises constltutos an interest
in the busincss conducted thereon, but the guoted proviso 0131n1y\\\

contemplates this conclusion. \\
The objective of the section was to divorce the- man- \\
ufacture of alccholic beverages ir

om the retail sale thereof -~ to

1.
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eliminate, so far as the brewing industry was concerned, the
curse of so-called brewery owned saloons. The aim of the pro-
vise was to effect a three year moratorium to protect interests
existing at the time the Control Act was passed against forced
liguidation in the present unfavorable market. Until 1936 the
proviso exempts not only ownership of the building in which the
licensed premises are located but also any other interest in the
licensed premises. The language ané the reason zrc broad enough
to include the ownership of the fixtures.

Since the brewery ownership of the building and fi
turcs existed when the Control Act took e¢ffect on December 6,
1955, Section 40 will not apply until December 6, 1936.

The action of the respondent is therefore rcversed.

D. FREDERICK BURNETT
Dated: Novembor 30, 1934 Commissionocr

APPELLATE DECISIONS ~ ROBINSON and FOUNTAIN VS. NEWARK

SAMUEL ROBINSON and TERRENCE
FOUNTAIN,
Appellants,
ON APPEAL
~VS—~ CONCLUSIONS

MUNICIPAL BOARD OF ALCOHOLIC
BEVERAGE CONTROL OF THE CITY
OF NEWARK,

N, N, NI e e Wy e

Respondent.

1om T. Harkavy, Esc., Attorney for Appellants
No Appe rance for Respondent.

BY THE COMMISSIONER:

This is an appeal from the revocation of appellants!
plenary retail consumption license.

ne revocation was caused by appellants'! admitted

VlOL?blOﬂ of the Control Act In possessing, with intent to sell,

illicit alccholic beverages After the license was revoked, ap-
plication was m2de to re pongpnt to modify the order of revoca-
tion and mitigate the punishment to a suspension of the license.
Although viewing this application favorably, respondent deemed
itself without jurisdiction to act because of the Commissioner's
ruling in Re Hendz rickson, Bulletin #47, Item #10 und so refused
to considcer the application. There fOIk, this appeal was filed.

Pending the 4Pl eal, respondent took the initiative by
certifying to the Commissioner that 1t decmed the order of revo-
cation too harsh und suggested the order be modified and con-
verted into an order of suspension, :

G ‘c

Respondont misconceived the purport of the ruling in

Re¢ Hendrickson, (supra) That opilnion mercly was to the effect
that after an issuing authority had denied zn application for a
license, it hod no jurisdiction to rehear the matter and redeter-
mine the facts. The opinion did not go so far as to deprive the
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issuing authority of power to mitigate a penalty or punishment
previously inflicted. It had such power. Bulletin #58, Item #b.
This was not promulgated, however, until after the rcspondent had
rulcd as aforesaid that i1t had no power to consider appellants!
application,

Notwithstanding respondent's failure to consider the
merits of the application for modification, the Commissioner has
the power on appeal to set aside or modify a penalty imposed by
a local issuing authority. Such power, however, will be sparing-
1y exercised and only with the greatest caution. The revocation
of the license was a proper exercise of respondent'!s authority
and its action would be affirmed without more were it noi for
the fact that respondent itself requested a reversal,

. Because of that request, and in order to afford ap-
pellants thelr opportunity to present such mitizating circum-
stances as they may be able to adduce before the issuing author-
ity that administered the original punishment, the action of
respondent is reversed and the case remanded to respondent for
further proceedings in accordance with this opinion.

D. FREDERICK BURNETT,
Dateds December 1, 1934 Commissioner

PARTNERSHIP - INTRODUCTION OF NEW PARTNER AFTER ISSUANCE

OF LICENSE REQUIRES NEW LICENSE - WHERE INDIVIDUAL LICENSEE
SUBSEQUENTLY ENTERS INTO PARTNERSHIP, BUSINESS MAY NOT BE
CONDUCTED BY PARTNERSHIP? UNDER ORIGINAL LICENSE

D. Frederick Burnett, Commissioner,

I reprcsent an individual who is the holder of a plen-
2ry retall consumption license in the City of Newark. He de-
sires to take a partner into his business and form a partnership.

Would a transaction of this type come within the section
of the Act prohibiting a transfer of a license?

I contend that in view of the fact that the partnership
is made up of one member who has already been grantcd a license
and pald his fee that he should not be penalized the full amount
by the City when he returns the license originally held by him.

Very truly yours,
SIDNLY SIMANDL

November 15, 1934

Sidney Simandl, Esd.,
Newark, N. J.

In Bulletin 312, Item #6, the Commissioner ruled that
although a literal construction of Section 25 of the Control Act,
which provides that licenses are not transfersble, might result
in the prohibition of operations under a partnership license by
the remaining partner after the retirement of a partner, no such
conclusion was contemplated by the Legislature. The issuing
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authority must pass upon the qualifications of each member of

a partnership applicant. When, therefore, a license is issued
to a partnership, presumably each member thereof is gualified

to obtain a license and the retirement of a partner should not
prevent the remaining partner from continuing under the partner-
ship license without being required to pay another license fee.

- When dealing with the proposed addition of a partner,
however, a different conclusion must be reached. The issuing
authority must investigate the gualifications of the new party
as a new applicant. The vesting of any interest in the license
in the new party clearly constitutes a transfer or other dispo-
sition of the license within the prohibition of Section £3 of
the Control Act. .

It is the ruling of the Commissioner that where an in-
dividual licensee enters into a partnership, the business may
not be conducted by the partnership under the original license.
In the event that the original license is surrendered, the amount
of refund must be calculated in the manner set forth in Section
£8.

While 1t may be suggested that equitably a greater refund
than that provided for in Section £8 should be allowed in the
particular situation presented, the statute contains no quthorlty
for such a2ction.

Very truly yours,
D. FREDERICK BURNETT,
Commissioner
Bys
Nathan L. Jocobe,
Chicf Deputy Comissioner
and Counsel

4. LICENSEES - CORPORATIONS - SUBSIDIARY CORPORATIONS MAY NOT
OPERATE UNDER LICENSES GRANTED TO PARENT CORPORATION

D. Frederick Burnett, Commissioncr.

As you know, this firm represents The Distillers Company,
Limited, which ho2s recently appliced to the Commissioner of Alco-
holic Bovc rage Control for a Rectifier und Blender License for
its plant at Llnden, New Jersey. A situction is presented with
resoect to 2 subsidiary of this corporation which I have dis-
cussed with you informally by telephonc znd waich I now wish to
place before you for o definite ruling.

The Distillers Company, Limited will manufacturce six
brands of gin under processcs supplied by British companies af-
filicted with The Distillers Compony, Limited of Edinburgh, the
parent company cf the applicant. The Com0‘ny plans to market
these gins through regional distributors who in turn will sell
to the wholcscle ond retaill trade. All such gins except Gordon's
will be sold directly by the Company to such distetbutors. With
respect to Gordon's gin, a different procedure is contemplatoed.
The Cowmpany now has a subsidiary by thb name of Gordon's Dry Gin
Company, Limited, & Delaware corporation. It is planned that
this company sha ll nurchdse Gordon's gin frowm The Distillers Com-
pany, Limited and resell it to the regional distributors, twenty
or so in number, who will make the wholesale and retail letribugy\

/

’



BULLETIN NUMBER 54 SHELT #5

tion. A contract will be entered into between The Distillers
b@ﬂn*ny, Limited and Gorcdon's Dry Gin Company, Limited so pro-
viding, and contractswith the regional distributors will be in
the nzme of the latter.

Gordon's Lry Gin Company, Limited will be wholly owned
by The Distillers Co;gaqy, Limited. TIts officers and directors
will be officers znd directors of The Distillers Company, Linm-
ited, ond its cmoloyucs will ot the same time all be members of
the staff of The Distillers Company, Limited. ts offices will
be ot the plant in Linden. Thus there will he in almost every
respect complete identity between the two companies, and in fact
the subsidiary will be operated s o sales department of the
parent.

The guestion arises as to whether it will be necessary
for Gordon's Dry Gin Company, Limited to have o wholssaler's
license under- the Alcoholic Buverage Control Act of New Jersey.
Were the subsidiary an indenendent marketing company we should
not doubt that it would have to become licensed. In the prosent
case, however, where the identity is practically complete hnd
whore the subsidiary acts merely 2s o sales deﬁ(rtment and
such denls not with the wholcssle or retell trode gLHVTwlly but
with & limitced number of large d1>1r1but0fs, it may be that dif-
ferent considerations will be held to apply.

As I explained to you in our telcohone conversations, we
are discussing t11 same guestion with the Code cuthorities in
Washlngton with thce hope that it will not be¢ nocessary for the
subsidiary to nssume zn indcpendent status as o wholesaler and
s0 be subject to the Wholcszlcrs! Code. We hove not yet heard
from the authorities in this regord.

Yours very truly,
DAVIS POLK rAPLMEbd GARDINER & REED

November 26, 1934
Dovis, Polk, Wardwell, Gairdincr & Roocd, Isgs.,
New York, N. Y.

Gentlemens

You state that The Distillcrs Company, Limited, which hes
filed anplication for : rectificr ond ul\ndcr license, conten-~
plates selling Gordon's gin to Gordon's Dry Gin Compony, Limited,
a subsidiary, which will rcsell it to roglonal distributors and
inguire whether Gordeon's Dry Gin Company, Limited, requirces a
license.

It 1s entirel; clear that if Goerdon's Dry Gin Company,
Limited, were an independent corvoration, it would reguire a2 whole
sale licensc before it could scll alcoholic beverages in any man-
ner. If it desired to sell alcoholic beverages within and withou!
this State, 1t would require o plenary export wholesale llcense.

You suggest, however, that since there ig substantia
identity between Gordon's Dry Gin Company, Limited, and The Dis-
tillers Compeny, Limited, a license held by the l“tter might be
considered sufjlclent to permit sales by the former in the manner
contemplated. The Commissioner's ruling is to tne oon+rary Des-
pite the substantial identity O@LWCLn the corporations, they are
in legal contemplation distinct and & license held by the parent
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furnishes no authority to the subsidiary to purchase alcoholic
beverages from the parent and resell same. The subsidiary is
not at liberty to disregard its independent corporate entity
because 1t would be to its advantage to do so in the particular
siturtion pregented. Cf. Jackson vs. Hooper, 76 N.J.Eqg. 592
(E. & A. 1909). '

Very truly yours,
D. FREDERICK BURNETT,
Commissioner
By:
Nathan L. Jacobs,
Chief Deputy Commissioner
and Counsel

LANDLORD AND TEHRANT - DISTRAINT - LANDLORD MAY DISTR IN
BUT Hm(UIﬁ 15 SPECIAL PERMIT TO SELL

D. Frederick Burnett, Commissioner.

Will you kindly lct me know whether or not a landlord
r distrain the 2lcoholic beverage stock of « tenant in defoult,
mnd further whether or not, the landlord has & right to expose
the alcoholic heverage stock of the tenant, to the ordinary sale

o

under distress proceedings without first obtailning & license?

In going over the Beverage Act, I find in paragraph b2
of the Act is the nearest provision CQDPLTnlﬂb my questions. How
ever, 1t seems that par ~bT£Ju 52 pertains mainly to the rights of
a landlord in cvent of 2 violation of the Beverage Act on the par’
of the tenant. It does go on to provide, however, that upon the
termination of the lease, 1n event of & violation, the lendlord 1.
entitled to possession, nnd in addition thereto, quen further
rights as the lessor-landlord may hove under the terms of the len
and/or by law. It scems to me that one of the rights of a land-
lord, given tc him by law, is the right to distrain.

Very truly yours,
LEON GEROFSK

Novembe r £6, 1934

Leon ugr015ﬁv, s,
Somerviile, N. J.

Deacr Sir:-
oection 23 of the Control Act provides thuts

"Under no circumstances, however, shzll a license, or
rights thercunder, be deemcd property, subject to inheritance,
sale, pledge, llen, levy, attachment, execution, seizure for
debts, or 2ny other transfer or disposition whatsoever, except
to tho extent expressly provided by this act.h

Although this section prohibits o landlord from obtaining
through legal UPOCCOdLHOS, any interest in the license or rights
thereunder, 1t docs not refer to levies, executions, distraints,
ete. upon merchindise owned by the licensec.

In the absence of any prohibition in the Control Act, the



BULLETIN NUMBER 54 SHEET #7

landlord has the right to distrain pursuant to statute and de-
clsions to the same extent as he would have when dealing with
merchandise other than alcoholic bcverages, The a2lcoholic bev-
erages distrained may not, however, be sold by the landlord
directly or through an 2gent without first obtaining from this
Department a speclal permit authorizing such sale.

Section b2 of the Control Act does not bear on the matter
This section merely confers upon the lessor a right to terminate
the lease, take possession of the leased premises and exercise
such rights as may be rescrved to him by the terms of the lease
and by law, wherc the lessec has violated the Control Act. It
furnishes an additional right and was not intended to limit other
rights which a lessor may have with respect to the leased prem-
isecs and the contents thereof in the absence of any violation of
the Control Act by the lessce. ‘

Very truly yours,
D. FREDERICK BURNETT,
Cormissioner
By:
Nathan L. Jacobs,
Chicf Deputy Coumissioner
and Counscl

APPELLATE DECISIONS - LUCIDI VS. TRENTON

SPARTACO LUCIDI, )
Appellant )
—VS— ON APPEAL
) CONCLUSIONS
MUNICIPAL BOARD OF ALCOHOLIC
BEVERAGE CONTROL OF TRENTON, )

Respondent.

Messrs. Felcone & Felcone, by Joseph J. Felcone, Esq., Attorneys
for Appellant
Romulus P. Rimo, Esg., Attorney for Respondent.

BY THE COMiTISSIONER:

This is an appeal from respondent's =zction in denying
appellant's application for a plenary retail consumption license
for premises located at 845 Chambers St., Trenton.

Pespondent!s sole contention was that the application
was properly denied because of 1ts resolution of May 21, 1934,
1limiting the number of plenary retail consumption licenses to be
issued in the City of Trenton to £50, and the issuance of the
allotted number. Pending determination of this case, however,
respondent repealed the said resolution. Accordingly, the action
of respondent would be reversed, without more, were it not for
the following facts.

At the hearing, although not raised by the pleadings,
it developed that the premises sought to be licensed are leased
to appellant by and owned by a brother of the appellant who is
a state beverage distributor licensee. The lessor has owned the
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land for the past thirteen years. Subsequent to December 6,
- 1933, the building existing thereon was demolished and the
present building constructed.

Section 40 of the Control Act declares that it shall
be unlawful for any person interested in the wholesaling of alco-
holic beverages to be directly or 1nd1rcctly interested in the
retailing thbruOf. Under this section, the ownership of licensed
premises constitutes an interest in the business conducted there-
on. Goldstein vs. Irenton, Bulletin #54, Item #1. Accordlngly,
no retail license may be issued for premises owned by a person
interested in the wholesaling of alcoholic bcveragns, unlcss the
situation is governed by the proviso contalned in Section 40.

This orov1so rcads:

"provided, however, that prior to December

sixth, one thousand nine hundred and thirty-

six, the ownership of or mortgage upon or

any other interest in licensed premises if

such owncrship, mortgage or 1ntorest existed

on December sixth, one thousand nine hundred

and thirtY‘tthG, shall not be deemed to be

an 1nterest 1n the rctalllng of alcoholic o
beverages.,"” ‘

: In Goldstein vs. Trenton, supra, it was held that
the aim of this proviso was to effect a three year moratorium
to protect interests existing at the time the Control Act was
passed against forced liquidation in the present unfavorable
market. If, therefore, the building existing on December 6, 1933.
had not been demolished, this case would be governed by uolqsteln
vs. Trenton.

The question in the instant case is whether the con-
struction of a new building subsequent to December 6, 1933, upon
land owned prior to that date and in replacement of & buillding
existing on that date, comes within the above exception.

In order to obtain the benefit of ownership of proper-
ty, it may be necessary to alter, rcmodel, demolish or reconstruct
buildings existing thereon. If one were un.ble to do so, a poten-
tial source of income to meet taxes and fixed charges against the
property would be denied him and the property might remain a dead
weight upon his hands. This comes within the hardship sought to
‘be avoided by the provisg. Neither Section 40 nor its proviso
refers to buildings. It does refer to ownership of or mortgage
upon or other interest in licensed premises - words which are opt
when referring to land but which have no exclusive significance
concerning buildings. There is nothing, therefore, in the proviso
which confines its exemption to cases where there was a buillding
in existence on December 6, 193% or which contemplates the con-~
tinued existence of any bulldlng By its express terms, it does
apply if the ownership of licensed premises existed on December
6, 1933.

Hence, since the licensed premises were owned by the
lessor prior to December 6, 193%, the subsequent demolition of the
building then standing thereon and the construction of the present
building do not take the case out of the proviso.

The action of respondent is therefore reversed.

. } D, FREDERICK BURNETT,
Dated:; December 3, 1934 Commissioner
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7. APPELLATE DECISIONS - PAPIO VS. SUMMIT

FRANK PAPIO,
' Appellant

~VS— oo ON APPEAL
CONCLUSIONS
COMMON COUNCIL OF THE
CITY OF SUMMIT
Resnhondent.

S .

Pizzi & Pizzi, Esgs., by F. A. ¢1z71, Esg., Attorneys for Appel-
lant
Frederick C. Kentz, Esq., Attorney for Respondent

BY THE COMMISSIONIR:

This is a motion made by respondent to dismiss an
appeal from its action in denying an application for a plenary
retall consumption license on the ground that the appeal was not
filed within thirty days after the denial of the ampllcctlon in
‘accordance with Sogtlon 19 of the Control Act.

Respondent denied’ avpel1ant's application on June
‘26, 1934, DNo action was taken by appellant until August 7, 1934,
at whjch time he applied to respondent for fecon31deratlon of his
application. §Shortly thcfeafter, aypelwont was given an opportun
ity by respondent to appear before it in sujport of the motion foi
reconsideration but the record reveals no further formal action
taken thereon. Notice and petition of appeal were not served upor
respondent until September 4, 1934, and were not filed with the
Commissioner until ocptembev 0, 19u¢, almost three months after
the denial of the applicition. This appeal is from the orlolnal
denial of appellant'!s application.

Without considering wnhether the thirty-day period
fixed by Section 19 is jurisdlctional, it is clear that no suf-
ficient cause exists in the instant case for waiving this statu-
tory provision. The only excuse offered by appellant for his

. failure to act within thirty days aofter the denial of his appli-
cation 1s that he was misled by the action of respondent in enter-
taining his petition for reconsideration. This reason is without
force since the petition to reconsider was not filed until more
than thirty days had elapsed after the denial of the application.

The motion to dismiss the appeal is granted.
. D. FREDERICK BURNETT,
Dated: December 4, 1934 Coumissioner
8. LICENSED PREMISES - DESTRUCTION BY FIRE - SPECIAL PERMIT
PENDING APPLICATION FOR TRANSFER
o | | November 13, 1934
A. B. Welker, Township Clerk,
Berlin, N. J.

Dear Sir:

I have yours of October £2nd requesting approval for
the issuance of a duplicate llcense to Edward T. Harper for a
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different premises than that provided for in the original license
because the licensed premises were completely destroyed by fire
(including the license).

I cannot approve the action of your Township Committee be-
cause Harper, despite his misfortune, is licensed to sell only
st the place named in his license. A license issued in respect
of one premises, cannot be utilized in respect to an entirely
different premises. Hence the only way in which Harper can sell
alcoholic beverages at his home will be to make application for
transfer of nhis license to the proposed new premises.

Section 23 of the Control Act sets forth the statutory
procedure which reguires, among other things, publication exactly
as in the case of an original license. The procedure to effect
a transfer is specifically set forth in Bulletin 7, item 5.

Since the original license was itself destroyed by fire
it will olso be necessary for you to issue to him 2 certified copy
of the original license, the procedure for which is set forth in
Bulletin B0, item 8. It is on this certified copy that the en-
dorsement of the permission for change of location will be made.

A1l sales of alcoholic beverzges by lMr. Harper must there-
fore cease forthwith and not recommence until the proceedings for
transfer have.been fully completed, including, of course, the
necessary 2dvertising.

That will teke, of course, the better part of two weeks.
Question therefore arises as to whether I should exercise the
authority conferred upon me by Section 75 of the Alcoholic Bever-
age Control Act, to grant a special permit. I am inclined to ex-
ercise the discretion so vested becausc this licensee is forced
to apply for a trunsfer for causes entirely beyond his control.

I note, however, that the place at which he now purposes to sell
liguor ig in hig own home. Question as to whether or not that

is a residential neighborhood, ond if his neighbors complain. 1In
addition, therefore, to the usual facts which must be submitted by
him in his application for a special permit, I desire a .certifi-
cation by Harper thuat he has instituted the steps to transfer his
licenses; that he has started his publication, and I will want a
resclution. from your governing body requesting me to exercise the
discretion given under Section 75. Of course, even your governing
body will not necessarily know all the complaints of the neigh-
bors which may come to the surface through the form of publication
and therefore the special permit, if granted, will be conditioned
that it may be cancelled at any time by me in absolute discretion,
and in no event will 1t remain in force cnd effect after your gov-
erning body shall deny his application for transfer.

This specizl permit, if granted, will enable Mr. Harper to
sell his alcoholic beverages at nhils home pending the completion
of the proceedings for transfer.

- You will be governed accordingly, and commuicate this to
Mr. Harper at once.

His application for special permit must be in the form of
an affidavit setting forth the following information:
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Name and address of applicant.

Kind and number of his license and by whom 1ssued.

State fully whether certified copy of original license hos

been issued and the date thereof.

Address of originally licensed premises.

Address of proposed new premiscs.

An inventory of the alcoholic beverages now owned by per-

mittee which will be transported to the new premiscs.

. Place or places where said alcoholic beverages are now held.

A full statement of the rcason for making application for

special permit setting forth in detailil the facts constitut-

ing the emergcncy.

9. State in full the steps alrecady taken to effect a ftransfer
of the licensc.

10. Approximzte length of time which will be required to cffect
transfer thercof.

11. Any other facts pertinent to the issuance of such permit.

SNV N

O3 O Ul

Very truly yours,
D. FREDERICK BURNETT,
Conmissioncr

APPELLATE DECISIONS - ADAMS VS. TRENTON

ANDREW ADAMS,
Appellaent

-Vs- ON APPEAL
CONCLUSIONS
MUNICIPAL BOARD OF ALCOHOLICQ
BEVERAGE CONTROL OF TRENTON,
Respondent. ﬁ

Crawford Jamieson, Esq., Attorncy for Appellant
Romulus P. Rimo, Esq., Attorney for Respondent

BY THE COMMISSIONER:

This is an appeal from the denial of a plenary retall
consumption license.

Respondent!s sole contention is that the application
was properly denied because of 1ts resolution of May 31, 1934,
1limiting the number of plenary retail consumption licenses to be
issued in the City of Trenton to £50, and the issuunce of the
allotted number. Pending the determination of this case, however,
respondent repealed said resolution.

Although not raised by the pleadings, the record
raises the question of whether 2o New Jersey licensed brewery is
interested in the ownership of the premises sought to be licensed
so as to come within the prohibition of Scction 40 of the Control
Act. This question arises from the fact that the premises togeth
er with the fixtures therein, are owned by a corporation, all of
whose stock 1s owned by officers and employees of the brewery.
Assuming, without deciding, that under such circumstances the
brewery has on interest in the ownership of the premises, the
interest in fact cxisted on December 6, 1933. Thereforce Scction
40 does not until December 6, 1928 bar the issuance of 2 retail
licen;e for thesc premiscs. Goldstein vs. Trenton, Bullctin #54,
Item #1.
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The action of respondent Board is reversed.

D, FREDERICK BURNETT,
Dated: December 6, 1934 Commissioner:

APPELLATE DECISIONS - NINTH WARD ITALIAN SOCIAL CLUB
VS. TRENTON

NINTH WARD ITALTAN SOCIAL CLUB,
Appellant
-Vs—-
ON APPEAL
MUNICIPAL BOARD OF ALCOHOLIC CONCLUSTIONS
BEVERAGE CONTROL OF TRENTON,
Respondent.

S8idney Goldmann, Esg., Attorncy for Appellant
Romulus P. Rimo, Esg., Attorney for Respondent

BY THE COMMISSIONLE:

This is an appeal frowm the denial of an application
for a club license.

Respondent contends that the application was properly
denied- because (l) the premises sought to be licensed are unsuit-
able and (2) the issuance of a liccense to appellant for these
premises is not socially desirable. It 1s unneccessary to conside:
the validity of these contentions inasmuch 2s the action of respo
ent must be affirmcd for the rcasons statcd below.

Club licenses, under the Control Act, may be issued
only in accordance with the rules and regulations promulgated by
the Commissioner. These rules and regulations prohibit the issu-
ance of any such license unless the club sholl have been in active
operation in the State of New Jersey for at least three (3) years
continuously, immediately prior to the submission of the applica-
tion, and shall have been in exclusive, continuous possession and
use of the club house or club quarters for the same period of timc
Rules and Regulations Governing Club Licenses, Bulletin #&5, Item

#. (5). Appellant admittedly was not organized until May 5, 1954.
It has, therefore, not been in existence for the requisite period
of time to render it eligible to receive a club license.

It is contended, however, that although appellant cluk
was formed on May 5,1934, it is the direct successor of the mem-
bership of the Circolo Filodrammatica Napoletano, a club founded i
1928, and as such i1s entitled to be considered as having been in
existence since 1923. It may well be that vhere a bona fide club
has been in existence for at least three years, a mere change in
name would not render the organization ineligible to receive a
club license. Cf. re Facts of Rayonne Publishing Co. Inc., Bullef
#3835, Item #&. In the instant case it cannot be said that the ider
tity of the Circolo Filodrammatica Napoletano has been continued
in appellant. The original club had approximately 50 members and
wes organized for the purpose of giving dramatic performances and
using the proceeds for charity. No dues were puid. Because of
death and resignations the membershin sank to about &0 and the
club could no longer continue. Thereafter appellant organization
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was formed. The officers are entirely different, none of them
having been members of the former organization, the membership
has been increcased to approximately 235, dues are required, and
no dramatic performances are attempted.

. Thus appellant is a ncw corporation with a differcnt
name, different club rooms, different officers, different dir-
gctors, different financial set-up and a different scheme of op-
cration. It is not the same organization as Circolo Filodramma-
tica Naopoletano simply because the remaining members of that de-
funet organization arce now listed on its membership roll. One
was o dramatic society. The other is a social club. They are
not the samc.

& The action of reswvondent Board is affirmed.

D.. FREDERICK BURNETT,

Dateds December 6, 19254 Comuissioner
11. APPELLATE DECISIONS - KNIGHTS OF ST.STEPHEN'S CLUB VA,
TRENTON ’

KNIGHTS OF ST. STEPHEN'S CLUB, INC.,
Appellant,
VS :
ON APPEAL
MUNICIPAL BOARD OF ALCOHOLIC BEVER- . CONCLUSIONS
AGE CONTROL. OF TRENTON,
Respondent. )

— mm em sem em ae mme e e e e o eme e s e me mm e

William A. Moore, Esq., Attorncy for Appellant
Romulus P. Rimo, Esq.; Attorney for Respondent

BY THE COMMISSIONER:

This 1s an appecl from the denial of an application
for o plenary retail consumption licensce for premises located at
108 Roubling Avenue, Trenton.

Respondent contends that the application was properly
denied because the prenises sought to be licensed are within 200
. feet of a church.

Section 76 of the Control Act prohibits the issuance
of any license for the sale of alcoholic beverages within 200
feet of any church, except in certain enumerated situations.
The distance from the entrance of appcellantl!s premisecs to the
nearest entrance of the church, neasured in accordance with Sec-
tion 76, is less than 200 feet. Accordingly, unlcss this case
comes within one of the stated cxceptions to the prohibition con-
tained in Section 76, no license may be issued for appellant!'s
prenises.

Appellant reliles on the exception in favor of clubs.
This exception, however, runs only in favor of clubs "which own
or arc actually in possecssion of the licensed premises at the
time the Control Act becanme eoffective. Appellant does not own
the prenises sought to be licensed nor was it in possession of
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the premises when the Control ict became effective. Therefore,
appellant does not come within the exception relied on.

Accordingly, the action of the respondent Board is

affirred.
D. FREDERICK BURNETT,
Dateds Decenber 6, 1934 Conmissioner
12. APPELLATE DECISIONS - ELIAS VS, TRENTON

ABDO ELIAS,
LAppellant
~V G-

' - ON APPEAL
MUNICIPAL BOARD OF ALCOHOLIC CONCLUSIONS
BEVERAGE CONTROL OF TRENTON, '

Respondent.

— = mm e e ame ewm e ey e e e e e e

Erncst S, Glickman, Esq., Attorney for Appellant
Romulus P. Rimo, Esq., Attorney for Respondent

BY THE COMMISSIONERS

This is an appeal frou the denial of an application
for a plenary retail consumption license for premises known as
18 E. Lafayette Street, Trenton.

Respondent!s sole contention is that the application
was properly denied becausc of an objection by a resident tax-
payer to the issuance of the license,

This objection was based on the fact thot the objec-
tor owned and resided in a house immediately adjoining appellant!:
premises and that he and the members of his family would be ser-
iously inconvenienced by the anticipated nolse and nulsance oc-
casioned by the issuance of the license. The objector conceded
the high character of appellant hut objected to the issuance of
any license for these prenises. '

The prenises sought to be licensed are located in a
neighborhood which 1s entirely busincss except for two houses
in one of which the objector resided. There is no reason to
assune that if a license were 1lssued to appellant, the business
would not be conducted in an orderly and proper fashion., It has
been held that general objections to the issuance of any license
for prenises located in a business neighborhood do not justify the
denial of an enplication. Scashore Beverage Company vs. Wa
Bulletin #47, Iten #12. As wos siid in Bunks vs. ntldntl—*%itV,
Bulletin #45, Iten #14t "In a crowded urban coumunity, 2lmost any
business use of property involves, to a certain extent, some inter
ference with the enjoyuent of ncighboring property. Unless the
interference is unduly burdensome, it should be regarded as merel:s
an incident of our economic systemr and socizl set-up.™

The =action of respondent Board is reversced,

;4<{C_ iyi_, (2’(L,/7 / ///L/'/49

Dated: Decenber .6, 1934 Commissioner

Naw Jersay State Library



