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New Jersey Court of Errors and Appeals.

Between
Gustav W. L embeck,
Complainant,

AND On Petition of
Nathalie Jarvis.

Jarvis Terminal Cold Storage
Com pany,
Defendant.

Brief for Respondents Young and Irvin,
and Union Terminal Cold Storage
Company.

This is an appeal by the Erie Railroad Company
and Nathalie Jarvis from a decree of the Court of
Chancery, advised by Vice-Chancellor Garrison. The
action was brought to have the defendant declared in-
solvent and a Receiver appointed. The result of the
suit, among other things, was the appointment of Re-
ceivers on the 28th day of March, 1904. The only
substantial asset of the defendant was its cold storage
plant in the City of Jersey City. At the time of the
receivership there were upon the plant the following
encumbrances :

1. Mortgage of the Commercial Trust Company,
dated February 2, 1903, given to secure the payment
of one hundred and fifty bonds, each of the par value
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of one thousand dollars, and bearing interest at the
rate of six per cent, per annum.

2. Various mechanics’ liens amounting in the aggre-
gate to forty-five thousand dollars.

B Mortgage to the Erie Railroad Company, dated
December 16, 1903, to secure the sum of sixteen thou-
sand five hundred dollars.

By order of the Court of Chancery, dated May 23,
1904, the Receivers were directed to sell the plant of
the company free and clear of these liens, the liens to
attach to the purchase price. In the order a minimum
price of one hundred and ninety thousand (190,000)
dollars was placed upon the property. No bid of
this amount beiug made, the Receivers reported that
fact to the Court, and, on the 20th of June, 1904, they
were directed to sell the property without restriction
as to price. It was further provided in the order of
June 20th that the purchaser must pay at least twenty-
five thousand (25,000) dollars in cash, and that he
might secure the payment of the balance by depositing
with the Receivers first mortgage bonds of the de-
fendant, and assignments of Mechanics’ Liens to an
amount stated in that order.

On the 26th of June, 1904, the property was sold
pursuant to these orders to Daniel E. Cleary, Charles
E. Cassidy and Gustav W. Lembeck, a committee, of
the first mortgage bondholders, for one hundred and
thirty-five thousand (135,000) dollars. This sale was
confirmed by orler dated July 5, 1904. Twenty-five
thousand (25,000) dollars was paid in cash and seventy-
five (75) first mortgage bonds were deposited to secure
the balance of the purchase price. Meanwhile the re-
spondents John Alvin Young and Richard Irvin were
attempting to reorganize and rehabilitate the company.
Acting as a reorganization committee, they procured
the formation of the Union Terminal Cold Storage
Company, the other respondent herein. They pur-
chased all the first mortgage bonds, one hundred and



fifty (150) in number, and all the claims secured by
mechanics’ liens, thereby acquiring ail the claims secured
by liens upon the property, except the claim of the Erie
Railroad Company. They entered into an agreement
with Messrs. Lembeck, Cleary and Cassidy to take over
their bid at the sale, and arranged to convey the plant
to the Union Terminal Cold Storage Company. Un-
der the reorganization agreement the holders of the
old bonds were to receive bonds of the new company
and the mechanics’ lienors were given cash and stock of
the new company.

Twenty-five thousand (25,000) dollars having been
paid on account of the purchase price it was necessary
for Messrs. Young and Irvin, in order to secure a deed
to the property, to pay the additional sum of one
hundred and ten thousand (110,000) dollars.

It is apparent that the first mortgage bonds,
amounting to one hundred and fifty thousand (150,-
000) dollars and the mechanics’ liens, amounting to
forty thousand (40,000) dollars, if valid, constituted a
first lien upon the purchase price far in excess of the
amount which they were called upon to pay to secure
a deed to the property; and, as the bonds and liens
were held by the same persons, it was unnecessary to
determine their relative priority. Thereupon, they
petitioned the Court for an order.

Fiest. Adjudicating that the claims which they held
were a first lien upon the purchase price of the prop-
erty in at least the sum of one hundred and ten thou-
sand (110,000) dollars and interest.

Second. That upon depositing with the receivers
the bonds and assignments of liens, the receivers be
directed to execute to them, or their nominee, a deed
to the property in question ; and

Thied. That after deducting the expenses of the re-
ceivership, the receivers be directed to pay to them the
balance in their hands remaining from the twenty-five
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thousand (25,000) dollars paid in cash on account of
the sale.

Upon tiling their petition, an order to show cause
was granted, directed to all the creditors of the
company who' had filed claims, as well as to all
the stockholders. Upon the return of the order
to show cause, it was conceded that the claims
held by Young and Irvin, as aforesaid, were
prior, valid and existing liens against the purchase
price of the property to at least the sum of one hundred
and ten thousand (110,000) dollars and interest, and
that the petitioners were entitled to the deed as prayed
for in their petition. An order directing the delivery
of the deed was thereupon advised by Yice-Chancellor
Stevenson. The Yice-Chancellor, however, declined
to pass upon the right of the petitioners to receive any
balance in the hands of the Receivers, and. that matter
was continued, from time to time, until the final report
of the Receivers came on to be heard. It was then
ascertained and ordered that the net amount remaining
in the hands of the Receivers, after paying all the ex-
penses of the receivership, namely the sum of seven
thousand six hundred and sixty-eight and T\&
(7,608.28) dollars should be paid into Court, the
ownership of which would be determined upon petition
of anyone claiming the same. Thereupon Nathalie
Jarvis filed her petition praying that this sum be paid
to her. To that petition answers, in the nature of
cross-petitions were filed by the respondents,
Young and Irvin, and the Union Terminal Cold
Storage Company and by the appellant, the Erie
Railroad Company. The issues arising upon the
petitions and answers came on to be tried
before Yice-Chancellor Garrison, who decided that the
respondents were entitled to the money, and from the
decree entered pursuant to*[that decision the present
appeal is taken.



The Claims of the Parties.

The respondents, Young and Irvin, claim the fund in
question by reason of their ownership of the first
mortgage bonds, which, they allege, are a first lien
upon the price paid for the plant to an amount suffi-
cient to include this balance. (The respondent Union
»Terminal Cold Storage Company assigned all its rights
to Young and Irvin.)

The appellant Nathalie Jarvis admits the priority of
the bonds, but claims an equitable ownership in seven
of them.

The appellant the Erie Railroad Company claims
that only 125 bonds were legally issued, and that they
are liens to the extent of only 88 cents on the dollar.

POINTS.

The bonds owned by the respondents
Young and Irvin are valid and first liens
against the purchase price of the defend-
ants' property for their full face value and
interest, except in so far as they have al-
ready been satisfied.

The fund in controversy is $7,668.28. The bonds
deposited with the Receivers as consideration for the
deed were held to be worth at least $110,000 and in-
terest from June 26th, 1904, to September 23d, 1904,
and were, by the delivery of the deed, satisfied to that
extent. In Order to entitle us to the fund, therefore,
under our claim it is only necessary to show that there
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is due on the bonds $7,068.28 more than the amount
for which they have received credit.

It is conceded by all that one hundred and twenty-
five bonds are valid, and, if they are liens for their
face value, they are sufficient without interest to ab-
sorb the fund.

It is important, therefore, to ascertain at the outset
how much is due upon those bonds. Under the terms
of the mortgage, one hundred and twenty-five (125)
bonds were issued at once and the remaining twenty-
five (25) were to be issued under conditions which will
be referred to later. The one hundred and twenty-five
(125) bonds in question were sold at eighty-eight cents
on the dollar. The Erie Railroad Company contends
that in the hands of holders, they are a charge against
the corporation only to the extent of eighty-eight cents
on the dollar ; and furthermore, that under the usury
laws of the State of New Jersey, they are not entitled
to interest. We claim both that they are entitled to
interest and that they are liens to the extent of their
par value. The New Jersey statute, Chapter 144 of
the Laws of 1902, provides :

“ No corporation shall hereafter plead or set up
“ the defense of usury to any action brought against
“ it to recover damages or enforce a remedy on
“ any obligation executed by said corporation.”

So far as we can ascertain, the effect of this provis-
ion upon corporate bonds has never been passed upon by
the New Jersey Courts, except in the present instance.
Judge Dil1, in his work on New Jersey Corporations,
commenting upon this provision, states that it is for
the protection of holders of corporate bonds and obli-
gations originally issued at less than par and makes
such securities unimpeachable so far as the defense of
usury is concerned. As authority for this statement,
he cites numerous decisions of the Courts of New York,
construing a similar statute of that State (including
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Eosa vs. Butterfield and Stewart vs. 'Br&mbhali,'infra,),
which statute reads :

“ No corporation shall hereafter interpose the
“ defense of usury in any action.”

The repeated and uniform construction placed upon
the New York statute by the highest Courts of that
State is to the effect that it operated as a repeal of the
statutes of usury as to all contracts with corporations
stipulating to pay interest and that such contracts
being valid in their inception are thereafter valid for
all purposes and that it is immaterial that the defense
is not made directly by the corporation.

Curtis vs. Leavitt, 15 N. Y., 87.

Trust Co. vs. Packer, 17 N. Y., 52.
Rosa vs. Butterfield, 33 N. Y., 665.
Stewart vs. Bramhall, 74 N. Y., 87.
Bank vs. Wheeler, 60 N. Y., 613.
Gamble vs. Water Co., 123 N. Y., 108.

The New York statute, as well as the general ques-
tion of the amount due upon bonds sold for less than
their face value, was construed by the Federal Courts
in the case of the Vigilancia, 68 Fed. Rep., 781, a
decision of the District Court for the Southern District
of New York, and afterwards by the United States
Circuit Court of Appeals whose decision is reported in
73 Fed. Rep., 452. That case was quite similar to the
one at bar. A petition for the surplus proceeds of
certain vessels was filed by the Atlantic Trust Com-
pany, as mortgagee in trust for holders of bonds of the
company owning the ships. In additiop to the mort-
gage, there were various other claims against the pro-
ceeds, the holders of which contended, among other
things, that the mortgage was void fpr usury, because the
bonds were sold at the discount of twenty (20) per cent.
The case was first heard by a Compiissioner, who re-
ported that there was due and unpaid on the bonds the
full face value thereof, with interest. The Commis-
sioner s report was afterward confirmed by the District
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Court, in an opinion reported in 68 Fed. Hep., 781. In
his opinion, Judge Brown used the following lan-
guage :

«

“ It is a principle of constant application in the
Federal Courts that the construction of a state
statute given to it by the highest Court of the
state, is to be taken as the meaning of the stat-
ute, and effect given to it accordingly. The
defense of usury in actions against corporations
is expressly prohibited by the state statute of
1850. The construction given to this Act is,
that in effect it repeats the statute of usury as
respects corporations (citing cases). * * *
The statute is for the protection of the lender to
corporations; and this purpose would be
thwarted if his security could be destroyed by a
defense of usury interposed by creditors, as
much as if that defense were allowed to be inter-
posed by the corporation itself. In the language
of Hosa v. Butterfield, such contracts, since the
Act of 1850, are ‘ not usurious and it is imma-
terial that the defense is not made directly by
the corporation ” (33 N. Y., 665).

From the District Court an appeal was taken to the
United States Circuit Court of Appeals, which affirmed
the decree of the District Court, in an opinion con-
taining the following:—

«

«

«

“ The bonds which the two mortgage® were
created to secure were negotiated at 80 cents on
the dollar of their face value, and the appellant
contends that the mortgages were void for usury.

* A sufficient answer to this contention is found in

«

«

«

«

«

the statute of New York (Laws 1850, c. 172),
which declares that no corporation shall here-
after interpose a defense of usury. According
to the repeated and uniform construction placed
upon it by the highest courts of the state, this
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statute operated as a repeal of the statutes of
usury as to all contracts with corporations
stipulating to pay interest. Curtis v. Leavitt,
“15N. Y., 8 ; Trust Co. v. Packer, 17N. Y., 52;
“ Rosa v. Butterfield, 33 N. Y., 665; Stewart v.
“ Bramhall, 74 N. Y., 87; Bank v. Wheeler, 60
“N. Y.s613 ; Gamble v. Water Co., 123 N. Y., 108,
“25 N. E.,, 201; Duncomb v. Railroad Co., 84 N.
“Y. 190. As thus construed, the statute has be-
come a rule of property, and to question it now
would unsettle titles in which enormous invest-
ments have been made. A very large proportion
of the bonds secured by corporate mortgages
are originally negotiated at a discount beyond
the legal rate of interest; and it is quite too
late to urge that the language of the statute
only operates upon a corporation in personam,
and not upon the contract it has made.”

The Vigilancia, 73 Fed. Rep., 452, at 455,
U. S. C. C. A, Second Circuit.

It is a well known fact that most corporation bonds
are sold at less than par and it is inconceivable that
any other rule of construction should be applied to
the New Jersey statute, than that which has been uni-
formly applied to the statutes of New York, not only
by its highest courts, but by the courts of the United
States.

We claim, therefore, that, upon the one hundred and
twenty-five (125) bonds which are concededly ours and
which are concededly valid and first liens, there is now
due the sum of one hundred and twenty-five thou-
sand ($125,000) dollars, with interest from the first
day of February, 1904, minus the amount credited
upon the bonds when they were received in payment of
the purchase price of the plant, which sum far exceeds
in amount the fund involved in this controversy.
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I1.

The claim made by Nathalie Jarvis that
she is to be considered as an owner of seven
of the bonds is not well founded.

The appellant, Nathalie Jarvis, concedes that the
Commercial Trust Company mortgage is a first lien;
that Messrs. Young and Irvin are the owners of one
hundred and thirty (130) of the bonds; that the re-
maining twenty (20) bonds have never been lawfully is-
sued, and that she is to be considered in equity as en-
titled to seven of them.

This contention is based upon the following facts :

The Jarvis Terminal Cold Storage Company was
promoted by one Robert M. Jarvis. Prior to the in-
corporation of the company, he held an option upon
the land upon which its plant was subsequently erected,
which land was owned by the appellant, Nathalie
Jarvis, who was the widow of the nephew of Robert
M. Jarvis. After the incorporation of the company,
it took over this option, received a conveyance of the
property, paid to Mrs. Jarvis eight thousand (',000)
dollars in cash, and gave a purchase money unortgage
for fourteen thousand (14,000) dollars, datedjJecember
1, 1902, due December 1, 1903. Shortly thereafter, it
became necessary for the company to raise money to
construct its plant and, for that purpose, it desired to
sell its bonds to be secured by mortgage upon the
property in question. In order that its bonds might
be salable, it became necessary, of course, to procure
the satisfaction of Mrs. Jarvis’ mortgage. It is alleged
in the petition of Nathalie Jarvis that she, being “a
woman unfamiliar with business affairs was requested
by the said Jarvis Terminal Cold Storage Company,
through its president, Robert M. Jarvis, to satisfy her
mortgage of record, so that the Commercial Trust Com-
pany mortgage should thereby become a first lien
upon the mortgaged property, in consideration of
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which, the said storage company agreed to pay
to your petitioner Seven thousand (7,000) Dollars, in
cash, and deliver to her its promissory note for
the balance of seven thousand (7,000) dollars, payable
sixty (60) days after date, with interest at five (5) per
cent, per annum ; and further, to deliver to her, when
issued, seven (7) of the first mortgage bonds of the
company secured by the Commercial Trust mortgage,
as aforesaid, to be held by your petitioner as collateral
security for the payment of said note, the said Robert
M. Jarvis, as president of said Storage Company, at
the same time representing that said bonds were am-
ply secured by property worth double the value thereof
and that said company was solvent and in a condition
to pay said note when due, relying upon said represen-
tations and agreement, your petitioner was induced to
executejan instrument satisfying her mortgage, etc.”
Whatever may be the fact as to the unfamiliarity of
Mrs. Jalyis with business affairs, the evidence shows
that shefpever had anything to do with the transaction
whatever and that all the negotiations were conducted
in her b#alf by one Schafer, a stock-broker of New
York Ci® who does not claim to be unfamiliar with
bnsinessBaffairs (Testimony of Schafer, page 46).
So far it appears by the evidence, Mrs. Jarvis
was entftly ignorant of the transaction and any
claim th® she was imposed upon, by reason of her
inexperience in business affairs, falls to the ground.
Schafer testified that in January, 1903, he reached an
agreement with Mr. Jarvis, by which the mortgage
held by Mrs. Jarvis was to be satisfied for
seven thousand (7,000) dollars, in cash, and the
note of the company at sixty (60) days for the
other seven thousand (7,000) dollars, which was to be
secured by seven (7) of the bonds of the contemplated
issue of one hundred and fifty thousand (150,000)
dollars (page 52). At any rate, Schafer sent a
satisfaction piece of the mortgage to Mrs. Jarvis, in
Europe, who executed it and returned it. The satis-
faction piece was delivered to Mr. Jarvis on or before
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the 19th day of February, 1903, and on that date Mr.
Jarvis delivered to Schafer, for Mrs. Jarvis, the note
of the Jarvis Terminal Cold Storage Company, pay-
able in sixty (60) days, together with seventy (70)
shares of the capital stock of the company. The note
recited that these seventy (70) shares were deposited
as collateral security for the note. This note was exe-
cuted and this collateral given pursuant to a resolution
of the executive committee of the directors of the
Jarvis Company held on that date (page 211). The
resolution makes no mention of bonds. Mr. Schafer
testified that Mr. Jarvis explained to him that the bonds
of the company were not yet finished and hence he
could not deliver them as agreed and that the stock
was delivered as a temporary collateral (page 55).
The trust mortgage, however, and the agreement, under
which one hundred and twenty-five bonds were sold
had, eight days before, been approved, by the
board of directors at a meeting at which
Mr. Jarvis presided (page 218). This note
was renewed, as it became due from time to time, for
seven renewals, the last renewal note being dated No-
vember 23, 1903. No other collateral was ever sub-
stituted for the stock and each note recited that the
stock was collateral security for its payment. Mr.
Schafer produced several letters from Mr. Jarvis in
which bonds are mentioned, claiming that they cor-
roborated his story. The first, however, bears date
June 22, 1903 (page 168), four months after the trans-
action. It must be remembered that it was never in
the power of Mr. Jarvis to carry out this alleged
bargain, for the method of disposing of the bonds had
been fixed by action of the board of directors, and if
Mr. Jarvis promised to give bonds to Schafer he must
have referred to bonds owned by him individually.

On the 8th of June, 1904, Mrs. Jarvis filed with the
receivers a claim, verified by her oath. In it she
states “ relying upon these representations I con-
sented to discharge said mortgage and to satisfy
same of record, and to take, in lieu there-
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of, the sum of seven thousand (7,000) dol-
lars, cash, and a note of seven thousand (7,000)
Dollars dated February 19, 1903, payable in sixty (60)
days and bearing interest at the rate of five (5) per
cent, per annum, with seventy (70) shares o f the stock
ofdefendant as collateral, which note given with the said
collateral 1 still hold ; that no part of said note has
been paid ” (page 206).
In her claim, sne asked a preference, on the ground
1that the representations made to her were false and
that she was entitled to be paid before any other credi-
tors, excepting the bondholders, whose claims she ad-
mitted to the amount actually paid by them for their
bonds. As the time for filing claims had expired, ap-
plication was made to the Court for leave to file this
claim out of time which application was granted by
order dated July 18, 1904.

The first time that Mrs. Jarvis made any claim that
she was ever promised bonds of the defendant was on
December 5, 1904, when she filed the petition resulting
in the decree here under consideration. On the 2lst
day of February, 1903, the Trust mortgage was recorded
simultaneousl*with the satisfaction of the mortgage of
Mrs. Jarvis. #he Trust mortgage, therefore, became a
first lien upol the property of the defendant, by the
voluntary act of Mrs. Jarvis in permitting her mort-
gage to be satisfied of record, and upon the record so
established, the whole world had the right to rely,
and the purchasers of the bonds secured by the mort-
gage were chargeable only with the matters appear-
ing in the mortgage affecting the nature and extent of
the security afforded by their bonds. This mortgage
provided that bonds to the amount of one hundred
and twenty-five thousand (125,000) dollars should
forthwith be certified by the trustee and delivered
upon the order of the officers of the mortgagor com-
pany. These bonds were so certified, so delivered and
were sold at eighty-eight (88) cents on the dollar to
various purchasers. The remaining twenty-five (25)
bonds, authorized by the mortgage, were to be re-
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lained by the company for the purchase of additional
property and for the making of additions and improve-
ments, to be certified by the trustee, in the manner pro-
vided in the mortgage. There was nothing in the mort-
gage to show that seven (7) bonds were to be delivered
to Mrs. Jarvis in any'contingency and the purchaser of
any bond had a right to assume that the Jarvis Ter-
minal Cold Storage Company owned its land free and
clear of all incumbrances except the trust mortgage,
the proceeds of which were to be applied to the con-
struction of a cold storage plant thereon.

If Mrs. Jarvis’s agent, Schafer, was incompetent and
neglectful in protecting her interests, by all rules of
equity she must bear the loss. To permit that loss to
be visited upon the other bondholders would be to
visit the consequences of neglect and incompetence
upon the innocent, rather than the guilty.

On or about the 22d day of December, 1903, the
certificate required by the terms of the mortgage to
authorize the certification of the additional twenty-five
(25) bonds was made and delivered to the trustee, and
the bonds were thereupon certified and delivered to
the company (page 199).

Meanwhile, the company had become in sore straits
for money. It had borrowed from the United States
Mortgage and Trust Company the sum of twenty thou-
sand (20,000) dollars upon the note of the company,
secured by a subscription agreement of those who had
agreed to subscribe for the stock of the company (pages
246-249). Upon this agreement the sum of forty-five
hundred (4,500) dollars had been paid, leaving fifteen
thousand five hundred (15,500) dollars still due upon the
note. These twenty-five (25) bonds, when certified by
the trustee, were taken by Mr. Jarvis, president of the
company, to the United States Mortgage and Trust
Company, for the purpose, as he states, of having that
company buy them, sell them or make a loan upon
them. It is to be observed that, under the terms of
the mortgage, the certificate of the trustee was “ con-
clusive evidence that the bond, so certified, has been
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duly issued hereunder, and is entitled to the benefit of;
the trust hereby created.”

Mr. Jarvis conferred with Mr. Camming, Vice-Presi-
dent of the United States Mortgage and Trust Com-
pany; he stated the object of his visit, produced the
bonds and left them with Mr. Cumming who said that
he would submit the 1 matter to the proper committee
and advise Mr. Jarvis of their decision (page 75).
It seems that Mr. Cumming discovered that the
subscription agreement had been taken from the
possession of his company by Mr. Jarvis’s son ap-
parently for the purpose of securing additional signa-
tures thereto. At any rate, it had not been returned,
and it seemed to have disappeared. The Mortgage
and Trust Company was, therefore, without security
for its loan, and under these circumstances Mr. Cum-
ming informed Mr. Jarvis that he would retain the
bonds as such security (pages 84-87).

Under the terms of the note held by the United
States Mortgage and Trust Company, the payee had a
right to demand additional security in the event of
the depreciation of the value of the original col;
lateral (page 246). The Vice-Chancellor finds as
a fact that the net result of the various happen-
ings with respect to these bonds was that it was
agreed that the Trust Company might keep them
as additional collateral to the existing indebtedness
if it would advance additional money necessary to
meet the coupons upon the bonds becoming due Feb-
ruary Ist, 1904. The Trust Company did this and
advanced four thousand six hundred dollars ($4,600)
(page 151). While these bonds were in the hands of
the Trust Company, the Crane Company, one of the
creditors of the Jarvis Company, became importunate.
The claim of the Crane Company, amounting to $8,000
(page 112), was for materials furnished and used in
the construction of the plant and was a just and valid
obligation. Mr. Finney, representing the Crane Com-
pany, with Mr. Jarvis, called upon Mr. Cumming of
the United States Mortgage and Trust Company, and
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as a result of their negotiations Mr. Cumming de-
livered five of the bonds to Mr. Jarvis who turned
them over to the representative of the Crane Com-
pany as security for its claim (pages 82, 83, 112).
These bonds were afterwards sold at auction, after
notice, and were subsequently acquired by Young &
Irvin. The remaining twenty bonds continued to be
held by the Trust Company until the Trust Company
parted with its right, title and interest in them to
Messrs. Young & Irvin.

We think the fair interpretation of this case shows
that the bonds in question were, so far as Young &
Irvin are concerned, validly issued, and whether
validly issued or not, they have a better title to them
than does any one else. The contention of Nathalie
Jarvis is that they were not validly issued and
being still in the treasury of the company, she
is entitled to seven of them under verbal agree-
ment to have been made by Mr. Schafer and
Mr. Jarvis. A sufficient answer to this is that if
they were not validly issued they can not now be val-
idly issued because the conditions of the mortgage can
no longer be fulfilled, but the conclusive answer to her
claim is that given by Vice-Chancellor Garrison in his-
opinion.

The Laches of Mrs. Jarvis.

Equity helps them who help themselves. It aids
the diligent, not the slothful and negligent. It aids
those who are without fault rather than those who have
erred. In the present case Messrs. Young and Irvin have
so conducted themselves as to deserve the favorable
consideration of the Chancellor. Thev have been dili-
gent and without fault. "When the Jarvis Company
became insolvent they undertook a reorganization of
its affairs. An inspection of the claims against it
showed that the secured creditors would be the only
ones who would share in the distribution of the assets,
and they, therefore, had to become parties to the reor-
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ganization. The one hundred and fifty first mort-
gage bonds were outstanding, and no settlement
could be complete until every bond, whether
properly or  improperly issued, had  been
brought into Court and surrendered for cancellation.
Whether just or unjust, the claim of the United States
Mortgage and Trust Company was a fact, and it was
fortified by the possession of the bonds. Messrs.
Young and Irvin bought its interest in the bonds and
were thus able to bring into Court all the bonds.
Meanwhile what was Nathalie Jarvis doing? She was
certainly not asserting any claim of ownership in any
of these bonds. She had taken note after note which
recited that the collateral thereto was seventy shares
of stock, no mention being made of bonds. After the
appointment of Receivers she neglected to file a claim
within the time allowed, but her default was opened
and she was permitted to file it out of order. Under
these circumstances it would naturally be supposed
that a claim so filed would be considered with care.
Under the solemnity of an oath she averred that her
claim was upon a note secured by stock. On the 21st
of September, 1904, upon the hearing on their petition,
Messrs. Young and Irvin, in Court and in the presence
of Mrs. Jarvis’s solicitors, asserted their ownership of
these bonds, and this claim was admitted to be true,
and a decree was made accordingly. ' And it was not
until December 5th, 1904, that she was heard to assert
an equitable title to the bonds. Would it now be
equitable to permit her to have this fund as against
us, in other words, to receive in cash practically the
face value of seven bonds as a reward for sitting idly
by and allowing us to do the work and furnish the
money necessary to redeem these and all the other
bonds from worthlessness ? Had she asserted her claim
when the Receivers were appointed, she might have

ecome a party to the reorganization agreement on
contributing as the others did, or she might have
made an expensive peace with the United States Mort-
gage and Trust Company, as we did, or she might have
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precipitated litigation which would effectually have
prevented all hope of a speedy ending of the receiver-
ship. In any case she would not have received in
cash the par value of the bonds. To pay it to her
now would be to reward her laches and that of her
agent.

IIL.

The claim of the Erie Railroad Company
is without merit.

The claim that the mortgage given to the Com-
mercial Trust Company to secure the bonds was usuri-
ous has already been shown to be invalid. Therefore,
the coupons attached to the one hundred and twenty-
five bonds whose validity is admitted are also wvalid.
The facts already stated show that the five bonds
which were given to the Crane Company wEre also
valid aud are entitled to be so regarded in the hands
of Messrs. Young and Irvin. The officers of the
Jarvis Company complied scrupulously with the pro-
visions of the mortgage with respect to the issuance
of these bonds. The certificate required by the mort-
gage was duly made and delivered to the trust com-
pany and the trust company thereupon certified the
bonds and delivered them to Mr. Jarvis, president of
the company.

The Crane Company had a valid claim to the amount
of $8,000 for materials used in the construction of the
Jarvis Company’s plant. The affairs of the Jarvis
Company were in a critical condition ; its plant was
substantially completed and it was, of course, hoped
that it would soon be receiving income. There were
numerous creditors ; the Crane Company was insist-
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ent; it was in a position to file a lien against the
property which would, of course, have precipitated
action by other creditors, and the act of Mr. Jarvis in
giving these five bonds to the Crane Company,
thereby inducing that company to forego immediate
suit, was, unquestionably, done in the interests of his
company. The good faith of the Crane Company in
the transaction is beyond doubt. When these bonds,
issued in strict compliance with the mortgage, were
placed ip the hands of the Crane Company, as security
for its debt, that company acquired a valid title to
them for that purpose, and when, after being sold
at public auction, they came into the posses-
sion of Messrs. Young and Irvin, they represented
valid liens under the mortgage against the property
of the Jarvis Company. Even if the first one hundred
and twenty-five bonds are to be allowed as liens only
to the extent of eighty-eight cents on the dollar, these
five bonds must be allowed at their face value, for they
unquestionably represent materials of the value of
$8,000 used in the construction of the plant, and for
which nothing has been received except what was
realized from these bonds. These bonds, with the
coupons attached to the one hundred and twenty-five
bonds, are more than sufficient to exhaust the fund
now in controversy. It is not necessary, therefore, to
decide whether or not anything is to be allowed for the
twenty bonds which were obtained from the United
States Mortgage and Trust Company.

Furthermore, the mortgage of the Erie Eailroad
Company was taken specifically subject to the lien of
the first mortgage by the following provision :

This property is subject to a prior mortgage
given by said Storage Company to the Commercial
Trust Company of New Jersey, as Trustee, to
secure the payment of bonds to the amount of One
Hundred and Fifty Thousand Dollars ($150,000)
and said mortgage is recognized as prior to this
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to the full amount thereof, whether said bonds
have been issued or not” (p. 231).

Under these circumstances, the Erie Railroad Com-
pany is estopped from now claiming that the first
mortgage was usurious or that the bonds are in any
way invalid.

Section 15 of the Mechanics’ Lien Law, which is
claimed by counsel for the Erie Railroad Company to
be applicable to the case is as follows :

“ Every mortgage given or to be given upon
lands in this State shall have priority over any
claim that may be filed in pursuance of this act
to the extent of the money actually advanced and
paid by the mortgagee and applied to the erection
of any new building upon the mortgaged lands or
any alterations, repairs or additions to any build-
ing on said lands.”

This statute has no application to the present con-
troversy. It applies only to the priority of mortgages
over mechanics’ liens. It does not pretend to govern
the relative priority of mortgages, and certainly can-
not be construed so as to make a second mortgage a
prior lien to a first mortgage. It is hardly necessary
to refer to the well known principle that statutes like
the Mechanics’ Lien Law are construed strictly.

The proceeds of the Erie Railroad Company’s mort-
gage were not “ advanced and paid by the mortgagee
and applied to the erection of any new building,” or
“ alterations, repairs or additions to any building.”
The money advanced by the Erie Railroad Company
was applied,

(1) To the payment of obligations long overdue ;
and

(2) To the procurement of a written agreement from
the Jarvis Company that it would not permit connec-
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tion to be made between its warehouse and the tracks
of any other railroad company, and that it would give
preference for storage accommodations to the Erie
Railroad Company and its patrons.

That the money was applied to the payment of the
existing indebtedness appears from the testimony of
Robert M. Jarvis, at page 130, and the vouchers,
marked “ Exhibit BB ” of the Erie Railroad Company,
at pages 232 to 242.

The substance of Mr. Jarvis’ testimony is that this
money was used to satisfy creditors of the company,
and that the vouchers were delivered to the Erie Rail-
road Company. These vouchers, “ Exhibit BB ”, are
in the form of certificates by the Assistant Engineer of
the company, certifying that specified work had been
done or materials furnished, and receipts by the various
creditors for the amount of the accounts thus stated.
A note seems to have been given in satisfaction of one
of these claims (p. 233), and some of the money real-
ized on the Erie mortgage was used to take up the
note, which had gone to protest. It is unnecessary to
refer to all the vouchers.

The purpose of the provision of the Mechanics’ Lien
Law undoubtedly was to protect one who loaned moliey
for the purpose of constructing a new building or al-
tering an old one against mechanics’ liens which should
thereafter be filed against the work which his money
was performing. It certainly had no reference to a
case like this where the money was loaned, not for the
prosecution of new work, but for paying bills for work
already done, where the right to file mechanics’ liens
already existed.

Even if the theory of the Erie Railroad Company’s
contention is correct, therefore, the fact is that the
money realized from its mortgage was not advanced
and paid by the mortgagee and applied to the erection
of any “ new ” building or “ alterations, repairs or ad-
ditions to any building ” within the meaning of the
statute. One of the considerations of the mortgage,
too, was the agreement in regard to tracks and ware-
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house preference. This agreement is shown at page
197.
For the foregoing reasons, we submit that the de-
cree should be affirmed.
Pierre F. Cook,
Solicitor for Respondents Young and Irvin,
and Union Terminal Cold Storage
Company.
Pierre F. Cook,
Alf red A. Wheat,
Of Counsel.
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Brief of Collins & Corbin on behalf of Appel-
lant, Erie Railroad Company.

The controversy among' the parties to this appeal re-
lates to a fund of $7,668.28, the balance paid into the
Court of Chancery by the receivers of the defendant
company after the filing of their final report. (Vol.
1, p. 180.)

In March, 1904, a bill was filed praying for the ap-
pointment of a receiver of the defendant company, and,
on March 28th, 1904, Palmer Campbell and j. War-
ren Hardenbergh were appointed receivers. (Vol. 1, p.
6.) They qualified and immediately took possession of
the defendant’s property, which consisted almost wholly
of a cold-storage warehouse, situate in Jersey -City.
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(Receiver’s report No. i, Vol. i, p. 95 Receivers re
port No. 3, Vol. i, p. 39.) At the time of the ap-
pointment of the receivers the company’s property was
subject to a trust mortgage, dated February 2d, 1903,
made to the Commercial Trust Company of New Jer-
sey, Trustee, to secure an issue of bonds in the ag-
gregate amount of $150,000, of which $125,000 had
been subscribed and paid for at the rate of $88 on $100.
There were also several mechanics’ liens filed at vari-
ous dates between February 25th, 1904, and April 6th,
1904. (Vol. 1, p. 13.) There was also a mortgage
to the Erie Railroad Company for $16,500. (Vol.
1, p. 14.) This was dated December 16th, 1903, prior
to the filing of any of the mechanics liens. (Vol. 2,
p. 230.)

Under direction of the Court, the receivers pro-
ceeded to operate the cold storage warehouse and con-
duct the business, which was barely sufficient to pay
running expenses (p. 42, 1 5)* Receivers certificates
were issued to meet the more pressing claims (Vol. 1,
p. 100), but the final report shows that the cold stor-
age business was conducted at a very small profit.
(Vol. 1, p. 157.) On account of the conflicting claims
for liens, application was made, on due notice, to sell
the property clear of liens. (Receiver s report No.
3, P* 39-) An order for such sale, clear of liens, was
made on May 23d, 1904. (Vol. 1, p. 5°*) After the
making of this order a petition was filed by a com-
mittee of bondholders, objecting to a sale clear of liens
(Vol. 1, p. 57), and thereupon, a further order was
made on June 13th, 1904, directing that no bid should
be accepted by the receivers for a less sum than
$190,000. (Vol. 1, p. 84.) (Note: This order of
June 13th will be found in the printed book at p. 103.)
The receivers proceeded to advertise, but no bid was
made or received (Vol. 1, p. 85), and on June 20th,
1904, after due notice, an order was made that the re-
ceivers again advertise the property, and that the sale
be made without restriction as to the bid price. (Vol.
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i, p. 98 1l 15.) At the receiver’s sale the property of
the defendant company was purchased by Daniel E.
Cleary, Charles E. Cassidy and Gustav W. Lembeck
for $135,000. (Vol. 1, p. 105, 1. 25.) This sale was
confirmed by the Court of Chancery on July sth, 1904,
and the receivers were ordered to execute and deliver
a deed to the purchasers upon their complying with the
conditions of sale. (Vol. 1, p. 120.) The purchasers
paid $25,000 in cash and deposited with the receivers
$75,000 par value of the defendant’s first mortgage
bonds. (Vol. 1, p. 123.) Pending the delivery of
the deed the purchasers at the receiver’s sale made an
agreement to assign their bid to Messrs. John Alvin
Young and Richard Irwin. (Vol. 2, p. 2, 1 30.)
Thereupon, on notice to all parties in interest, an order
was made on September 19th, 1904,-directing the re-
ceivers to execute and deliver the deed to the Union
Terminal Cold Storage Company (which had been
organized by Messrs. Young & Irwin for the purpose
of acquiring the property). (Vol. 2, p. 8.) Pur-
suant to this order of September 19th, 1904, the re-
ceivers did deliver the deed to the Union Terminal
Cold Storage Company on September 23d, 1904, and
received at the time of the delivery an assignment of
the bid of Lembeck et al. to Young & Irwin, an as-
signment of Young & Irwin to Union Terminal Cold
Storage Company of their right to receive the deed,
one hundred and fifty first-mortgage bonds of the de-
fendant, with coupons due August 1st, 1904, and all
following coupons, and assignments of the several me-
chanics’ liens and claims against the defendant. (Vol.
i, p. 130.)

The order of September 19th, 1904, for the delivery
of the deed was made on a petition filed by Young &
Irwin. (Vol. 2, p. 1, et seq.) This petition prayed,
among other things, that the Receivers be directed to
pay to the petitioners for their order all moneys re-
maining in their hands after deducting such fees and
allowances as might be made by the Court. The order
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of September 19th, 1904, reserved the determination of
this matter. (Vol. 2, p. ii, 1. 10.) Pending the deter-
mination of the claim of Young & Irwin for the money,
remaining in the hands of the receivers, a petition was
filed by Nathalie Jarvis, claiming that she was entitled
to have the defendant corporation or receivers deliver
to her seven bonds of the defendant, pursuant to a cer-
tain agreement set up in the petition, whereby she was
induced to cancel a mortgage held by her on the same
property covered by the trust mortgage and by the mort-
gage of the Erie Railroad Company; and that the re-
ceivers sale be set aside, or if it be not set aside, that out
out of the moneys remaining in Court as the proceeds
of sale, there be paid to her the proportionate amount to
which she would be entitled as the holder of seven bgnds
of the defendant company. An order to show cause was
made on this petition and answers were filed by Young
& Irwin, claiming as in the petition filed by them, that
they were entitled to the payment of any moneys re-
maining in the hands of the receiver. The Commercial
Trust Company filed an answer, claiming that it was
entitled to receive part of the fund in payment of cei-
tain services and disbursements made by it as trustee.
The Erie Railroad Company filed an answer, claiming
that it was entitled to the payment of these moneys on
the ground that the money advanced by it on its second
mortgage was applied to the erection of a building upon
the mortgaged lands. The case came to a hearing on
the petition of Nathalie Jarvis and these several answers,
and after the taking of testimony the Court of Chan-
cery made its decree that the petitioner, Nathalie Jarvis,
had no claim upon the fund remaining on deposit with
the Clerk, and that her petition be dismissed; that
the Erie Railroad had no claim on said fund “because
the prior liens thereon will not be paid in full ’; that
the Commercial Trust Company had a first and prior
lien upon said fund and was entitled to receive for its
own use out of said fund the following sums: (1)
$1,814.25 for premiums on fire insurance policies, (2)
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$300 as compensation for acting as trustee; (3) $150 for
certifying bonds; (4) $200 for counsel fees. After the
payment of these said several sums of money, it was
adjudged that Young & Irwin, or the Union Terminal
Cold Storage Company, were entitled to receive from
the Commercial Trust Company the balance of the said
fund. From this order separate appeals were filed by
Nathalie Jarvis and by the Erie Railroad Company.

Summary of Objections to the Claim of Brie Railroad
Company.

Under the order of September 19th, 1904, it was pro-
vided that the bonds, liens and claims, enumerated
therein, should be valid and prior claims against the
purchase price of the property to an amount not less
than $110,000, with interest at five per cent, from the
26th day of June, 1904, “being the balance due upon the
purchase price of said sale.” (Vol. 2, p. 9, . 35.) The
purchase price was $135,000, of which $25,000 was
paid by the purchasers in cash, and out of this $25,000
the receivers, after paying their several disbursements
and the allowances made by the Court, paid into Court
the balance of $7,668.28 now in question. It should be
noted, however, that out of this sum of $25,000 the re-
ceivers have paid their counsel’'s fee of $2,500 and the
receivers’ fee of $4,000. (Vol. 1, p. 180.) The Erie
Railroad Company has also appealed from the order
directing these payments to be made out of these moneys
(Vol. 1, p. 181), on the ground that the allowances to
receivers and counsel could not lawfully be made out of
the proceeds of the receivers’ sale of real estate covered
by the railroad’s mortgage, because such order impaired
the hen of its mortgage to that extent. If this appeal of
] e railroad should be successful, and the allowances
made to the receivers and their counsel returned, the
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total amount of the fund would be increased by $6,500.
It appears that the 125 first-mortgage bonds first issued
were sold at 88, so that the net amount realized there-
from by the company was the sum of $110,000. It is
admitted that the first mortgage is prior to the Erie Rail-
road mortgage to the extent of this sum of $110,000.

The claim of the Erie Railroad Company to the bal-
ance of $7,668.28 would be wiped out if any one of the
three following claims is a prior lien, to wit.

(1) The balance of $15,000 (exclusive of interest)
of the face value of the one hundred and twenty-five
first-mortgage bonds held by Young & Irwin;

(2) The twenty-five bonds which were claimed by the
United States Mortgage and Trust Company as further
collateral on a loan to the Jarvis Company and now held
by Young & Irwin; !

(3) The mechanics’ liens, amounting to upwards of
$45,000. (See the receiver’s report, No. 8, Vol. 1, pp.
135 to 138).

The c?aim of the Erie Railroad Company to the bal-
ance of the fund would be reduced if anyone of the fol-
lowing items is a prior lien:

(4) Interest on 130 first-mortgage bonds.
fa) Semi-annual interest coupons due Au-

* ..d& $",qoo oo
gUSt 1, 1907, . . eerereerirreeeneeeenenenes
(See receiver’s report, No. 8, Vol. 1,
- w ) - -
(b) Interest on $130,000 of principal from
August 1, 1904, to September 23, 1904

(date of delivery of deed),........ .. 1,127 oo
(c) Interest on $3,900 of coupons from Au-
gust 1, 1904, to September 23, 19°4, 33 o
Total, .......... Seeerennnnes tnsseeernnneeernnnnn $5,06080

The railroad company claims that only 125 of the
first-mortgage bonds are a valid and prior lien, and the
interest figured on this basis would be as follows:

(a) Coupons due August 1, 1904, * + $3,75° o
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(b) Interest from August % 1904, to Sep-
tember 23, 1904, on $125,000 of prin-

CPAlL, e+ e 1,104 Iy
(c) Interest from August 1, 1904, to Sep-

tember 23, 1904, on $3,750 of coupons, 33 13

Total, .. oeceveeeeee sy veseeese t1aeee.. $4,887 30

(5) The five bonds out of the twenty-five bonds re-
tained by the United States Mortgage Trust Company,
which were afterwards turned over to the contractor,
Crane, on account of his claim against the defendant
company. On these five bonds there would be due the
following:

(a) Face of bonds, ......... ccoeeueeuvennen. frone $5,000 00
(b) Coupons due August 1, 1904, . 150 00

(c) Interest on coupons from August 1,
1904, to September 23, 1904, ...... . 12 13
Total, ooeeee e $5,162 13

(6) Claim of Nathalie Jarvis.

(a) Face amount of claim, ... $7,000 00

(b) Interest from February 23, 1903, to
September 23, 1904, one year, 7 mos., 665 00
Total, .oovveeeveviecieeeeee Y eeerrees 1L.. $7,665 oo

It will be observed that if the claim of Nathalie Jarvis
is allowed in full, there will be a balance due the Erie
Railroad Company of $3.28, provided we establish that
our claim is prior to all the other claims except hers.

(7) Claims of Commercial Trust Company of New
Jersey.

(°) Premiums on fire insurance, ........ $814 25
(b) Compensation for services as trustee,.. 300 00

(c) Fee for certifying bonds, A 150 00
(d) Bill for legal services, ... . 200 00

Notal' *tt e LT Voo $1,464 25
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We claim that the lien of the mortgage of the
Railroad Company is ahead of all these claims with t e
possible exception of some of the claims of the Com-
mercial Trust Company, and that the Erie Railroa
Company is, therefore, entitled to receive this balance of
$7668.28 (and in addition the sum of $6,500 the
amount paid the receivers and counsel out of the cash in
the hands of the receivers, if it should be determined on
the appeal relating thereto that this sum should not have
been paid out of the moneys received from the sale of
the mortsragred property).

II.

The mortgage of the Brie Railroad Company is prior
to the first mortgage bonds issued under the trust mort-
gage, except to the extent of one hundred and ten thous-
and dollars.

(a) It is conceded by all parties that 125 of the first-
mortgage bonds were properly issued. It is also con-
ceded that all of these were sold at the rate of 83. cen s
on the dollar, making the net proceeds $110,000. It is
further conceded that practically all of this money
was applied to the payment of labor and material used
in the erection of a cold storage warehouse on the lan s
described in the trust mortgage. It is proved that tie
sum of $16,500, paid by the railroad company at the
time of the execution and delivery of its mortgage, was
nearly all applied to the payment of bills for labor an
material for this same warehouse. (Vol. 2, pp. 13 232>

~4The vouchers show that at least $16,000 of the
Erie money was applied to the payment of bills for
labor done or materials furnished for the new building.
The mortgage of the Erie Railroad Company was re
corded December 18th, 1903. (Vol. 2, p. 230.) )

of the mechanics’ liens was filed until some months after
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that date. See the allegations in the petition of Nathalie
Jarvis with respect to the mechanics’ liens (Vol. 2, p.
217), which in this respect are admitted by all parties.
The dates of the filing of the liens also appear from
the various reports of the receivers.

The statute as to the effect of the recording of a mort-
gage before the filing of mechanics’ liens is found in
P. b., 1898, p. 543, and reads as follows:

“15. Every mortgage given, or to be given upon lands

in this State, shall have priority over any claim that

“may be filed in pursuance of this act to the extent of
“the money actually advanced and paid by the mortgagee
and applied to the erection of any new building upon
“the mortgaged lands, or any alterations, repairs or ad-
ditions to any building on said lands; provided, such
“mortgage be registered or recorded before the filing
“of any such claim.”

Inasmuch as the mechanics liens would be prior to
a general mortgage we have this result :

(@) The Erie mortgage is prior to the lien claims.

(b) The lien claims are prior to a general mortgage.

(c) Therefore, the Erie mortgage would be prior to
a general mortgage.

(For a full exposition of this argument, see Luce’s
Mechanics Lien Law, p. 57.)

Now, if the trust mortgage were a general mortgage,
the lien of the Erie mortgage would be wholly prior to
the lien of the first mortgage; but the money raised from
the sale of the bonds issued under the trust mortgage
was also applied to the erection of the same building, but
only to the extent of 88 cents on a dollar—that is,
$110,000. Hence, we claim that the lien of the 125
first-mortgage bonds is prior to the Erie mortgage only
to the extent of the actual money raised from the sale of
those bonds and applied to the erection of the building.
Therefore, the lien of the trust mortgage, as against the
Erie mortgage, is valid only to the extent of $110,000.

(& The bonds issued under the trust mortgage bore
interest at the rate of six per cent. (Vol. 2, p. 171.)

2 13m



10
\

They were sold at 88 cents, hence, the purchasers re-
ceived a usurious rate of interest. Under the statute of
this State only the amount “actually lent,” without in-
terest or costs, can be recovered in a suit to enforce such
mortgage. (G. S. 3703, Secs. 1 and 2.) Under this
statute only the amount actually lent, to wit, the sum of
$110,000, could be recovered. It will, no doubt, be
claimed that this point is met by the provisions of “An .
act relating to usury.” (P. L. 1902, p. 459-) This pro-
vides that no corporation shall hereafter plead or set up
the defense of usury to any action brought against it to
recover damages or to enforce a remedy on any obliga-
tion executed by said corporation. This act was evi-
dently intended to meet the case of a corporation which
sells its bonds at less than par, and an action is then
brought against it to enforce the lien of the bonds. The
statute would thus prevent the corporation from taking
advantage of its own violation of law. The present pro-
ceeding is not against the corporation which issued the
bonds. The defendant corporation is not a party to the
petition, and it does not plead or set up this statute.
Neither did any of the other parties. The receivers as
representing the corporation have not set up this statute,
and, in fact, could not do so, because they were dis-
charged by order of the Court on October 17th, 1904*
We have here conflicting equities, and it is certainly
equitable that the first-mortgage bondholders should
receive back as against an advance money mortgagee
no more than has been actually expended in the construc-
tion of the building on the mortgaged property. We,
therefore, claim that as against the mortgage of the Erie
Railroad these 125 bonds are good to the extent of only
$110,000. Moreover, if the statute of 1902 does not
apply to a case of this kind, the bondholders are not en-
titled to interest as against the claim of the Erie R. R.
(c) It will also be argued that there is a recital in the

Erie mortgage to the effect that it is subject to the trust
mortgage, “and said mortgage is recognized as prior to
this to the full amount thereof, whether said bonds have



been yet issued or not.” (Vol. 2, p. 231.) At the time
this mortgage was executed the remaining 25 bonds of
the 150 first-mortgage bonds had not been issued. We
claim that these 25 bonds were never lawfully issued.
If they were, of course, that ends the case so far as the
Erie Railroad is concerned. This point is discussed
later. We call attention to it now as part of the argu-
ment that any number of recitals in the mortgage would
not make the Erie mortgage subsequent to the trust
mortgage to the full amount unless bonds were lawfully
issued thereunder. If these 25 bonds were stolen or
misappropriated, of course, they are not a valid lien
against the company’s property, and no amount of
recital would change the situation. The mere fact of the
recital, without proof that the 25 bonds making up the
remainder of the 150 were lawfully issued, and, hence,
were a valid lien, is of no importance.

I11.

The mortgage of the Brie Railroad Company is prior
to the last twenty-five bonds issued under the trust mort-
gage.

These bonds were issued under a certificate made by
the president and treasurer of the Jarvis Company, from
which it appeared that the company had purchased addi-
tional personal property and had erected additions and
improvements to its plant, and that the cost thereof had
been expended in good faith by the company. (Vol. 2,
p- 199.) The circumstances under which the last
twenty-five bonds were issued, are stated by Mr. Jar-
vis, the president of the company. On receiving them
from the-trustee, he says that he took them to the United
VStates Mortgage and Trust Company for the purpose of
negotiating a sale or loan on them, as secuirty, and he
saw Mr. Cumming, the vice-president of the company.
Jarvis left the bonds with Cumming on the promise of
the latter that he would place the matter of making the



loan before the committee of the United States Mort-
gage Company “and will let you know.” (Vol. 2, pp.
74 and 75.) About a week after this interview, Jarvis
again saw Cumming and requested an answer from him.
Mr. Crane, one of the material men, went with him
as he had been looking for some of these bonds in
payment of his claim. Cumming said that he had
looked into the matter and did not feel like acting upon
the loan until a previous loan was paid. Jarvis insisted
that there must be a decision as to whether there would
be a loan or not, and said that he had promised Mr.
Crane that he could have five of the bonds if Cumming
was not ready to loan the money. Thereupon, Crane
gave five of the bonds to Cumming “in part liquidation
of the claim, or as a sort of security for his claim, out
of that lot of bonds that were placed there for the pur-
pose of being sold or having the loan made upon them
for the company.”. Vol. 2, p. 78, 1l 1 to 15.)

As to the other twenty bonds, Jarvis said that e
would expect to hear from Cumming “shortly” one way
or the other, and then left him. These interviews were
either in November or December, 1903. (Vol. 2, p. 77,
1 8) Nothing was done until toward the time when
the interest fell due. This was the ensuing February.
Jarvis said he then called the Executive Committee to-
gether, consisting of Mr. Case and Mr. Bumsted, an
they all went down to see Cumming. An explanation
was demanded of Cumming why he retained the bonds,
and he said “he retained them as an additional security
for the loan that had been previously made and had not
yet been paid.” Cumming excused his retaining the
bonds by saying that he “inferred” that Jarvis, by leav-
ing them there, was willing to have them retained as
more security. (Vol. 2, p. 79-) So *ar as appears from
the proof this was the first suggestion that Cumming
had made any such claim.

Mr. Case was also sworn and testified that he went o
the office of the United States Mortgage and Trust
Company, and found Jarvis and Bumsted engaged in an
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animated conference with Cumming. He learned that
the company was holding $20,000 or $25,000 of bonds,
which Jarvis had taken there to be sold or to raise
money on leaving them there as collateral, and it de-
veloped that a prior note, which Jarvis had executed,
was without protection, and that the subscription list had
been obtained by Jarvis in order to secure additional
subscriptions, and had not been returned to the United
States Mortgage and Trust Company, so that that com-
pany had no security for this prior loan, which was
about due. (Vol. 2, p. 116, 1. 10 to 40.) Mr Case
protested against the action of Cumming in holding
these bonds and insisted that Jarvis had no authority
to place the bonds there. Cumming said, “I may not
have the right, but I intend to do it; 1 am holding the
company’s pote, which we discounted for Mr. Jarvis
and he has withdrawn the security which he gave us’
arid we will test the matter.” (Vol. 2, p. 117, 1u. 25 to
35-) It was, of course, important for Young & Irwin
and the Union Terminal Cold Storage Company to show
hat these bonds were lawfully issued, but they did not
call Mr. Cumming to testify on this point, so that the
e\1 ence of M i. Case stands without contradiction The
°nly evidence that is offered by Young & Irwin was that
of Mr. Rasmus, Treasurer of the United States Mort-
gage and Trust Company, who produced a note of the
Jarvis Company and a copy of the account of the Jarvis
ompany with the Mortgage Company. He says that

ere was some conversation between him, Jarvis and
umming, and continues: “The conversation as I re-
T f Waf that the A d s were placed with us as

'o the loan and to secure over-
rafts on their deposit account.” (Vol. 2, p.io 1 20 )

said ThTI8 'To'™ ™'’ to°k grea‘ pains not to say who
“ hat the bonds were additional collateral, and his

a orney took great pains not to ask that question. The
W ness failed to produce the record of the date when
he twenty-five bonds were received, although his com-
pany kept such record. He also failed to produce a
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record of the date when the subscription agreement was
delivered to Jarvis. (Vol. 2, p. 1540

No explanation was offered of the failure to call Mr.
Cumming as a witness. If he could not be subpoenaed to
attend in New Jersey, it would have been a very simple
matter for Young & Irwin to take his testimony in New
York. It appears that Young & Irwin got twenty of
these twenty-five bonds from the United States Mort-
gage and Trust Company by turning over to them bonds
of the new company. (Vol. 2, p. 126, 1l 10 to 20.)
The bonds, however, had all defaulted in their interest
when Young & Irwin got them, and they knew that the
corporation was in the hands of a receiver, and that the
Mortgage Company had filed a claim relating to these
bonds. They knew all about the litigation, had counsel
representing them and were taking part in it. (Vol. 2,
pp- 127 and 128.) It is evident that Young & Irwin
can make no claim to be bona fide purchasers of these
bonds, so that so far as their claim on these bonds is
concerned, its validity depends on the validity of the
claim of the United States Mortgage and Trust Com-
pany to the same bonds. It is apparent from the testi-
mony, first, that Mr. Jarvis had no authority whatever
from the defendant company to negotiate a loan with
the United States Mortgage and Trust Company, and
leave these bonds as collateral security therefor, and,
second, that, whether he had such authority or not, the
fact is that the bonds were not left with the Mortgage
Company as addiional collateral, but, to use a mild term,
were appropriated by Cumming without any lawful jus-
tification for so doing. The case is exactly the same as
the supposititious case suggested by the Vice-Chancellor
of a man walking into the office of the trustee, taking
the twenty-five bonds, putting them in his pocket and
walking out. (Vol. 2, p. 76.)

As to the five bonds out of these twenty-five, which
were turned over to the Crane Company, it appears
from the testimony of Mr. Case that Jarvis had no
authority to apply the bonds to that purpose. (Vol. 2,
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p 117.) Hence they were not lawfully issued. These
five bonds were sold at auction, and the trustees applied
the indebtedness of the Jarvis Company to the Crane
Company. (Vol. 2, pp. 112, 113.) These five bonds
were included in the one hundred and thirty bonds which
Young & Irwin obtained through the committee which
bought the property of the company at the receiver’s
sale. (Vol. 2, p. 126.) Inasmuch as Young & Irwin
knew all about the litigation and kept themselves posted
as to everything that was done, there can be no question
but that they knew all about the infirmity in the title of
these bonds as well as the other twenty. The attempt
to cover it up by a fictitious sale at auction cannot
avail Young & Irwin; certainly not in the ab-
sence of any explanation from them as to the circum-
stances under which they got these five bonds with the
other one hundred and twenty-five first issued. The
burden was on them to show that they acquired these
five bonds in good faith and without knowledge or with-
out information sufficient to put them on inquiry re-
specting the validity of their issue and sale.

The Vice-Chancellor, in his opinion, says that he
thinks the net result was that it was understood and
agreed that the Trust Company might keep the bonds
as additional collateral to the existing indebtedness if
it would advance the additional money needed to pay
the February interest on the one hundred and twenty-
five bonds theretofore issued. (Vol. 2, p. 277, 1. 30 to
40.) We have been unable to find in the case any testi-
mony to justify such an opinion. The only testimony
was that of Jarvis and Case. Certainly there was no
such agreement made with Jarvis, and, even if there
was, he had no authority to make it, and as to Mr.
Case, his testimony is that additional stock (not bonds)
owned by Case and Btimsted personally would be put up
H the additional collateral. (Vol. 2, p. 117.) There
'vas not a word said by either Case or Bumsted whereby
it can be inferred that the United States Mortgage and
Trust Company was to keep the bonds as collateral, and
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no action authorizing this was ever taken by the Exec-
utive Committee. (Vol. 2, p. 118.)

IV.

The Mortgage of the Brie Railroad Company is Prior
to All of the Mechanics’ Liens.

The mortgage of the Erie Railroad Company was re-
corded on December 18th, 1903. (Vol. 2, p. 230.)
The earliest of the mechanics’ liens was filed on Feb-
ruary 25th, 1904. (Vol. 1, p. 30.) It is undisputed
that practically all of the money advanced by the Erie
Railroad Company at the time that it accepted its mort-
gage was applied either to the erection of the new
warehouse upon the mortgaged lands, or to alterations,
repairs or additions thereto. Hence, as to these me-
chanics’ liens, the claim under this mortgage comes
directly under §15 of the Mechanics’ Lien Law, and is
prior to these mechanics’ liens to the extent of the money
thus actually advanced and paid by the mortgagee.
There will probably be not much dispute on this point
by Messrs. Young & Irwin, although there is no explicit
finding by the Vice-Chancellor.

V.
I
The Mortgage of the Brie Railroad Company is Prior to
the Claim of the Petitioner, Nathalie Jarvis.

(a). The petitioner, Nathalie Jarvis, is estopped from
claiming to he a bondholder.

The argument under this head is stated so fully in
the opinion of the Vice-Chancellor that little more need
be said. (Vol. 2, p. 261.) Her claim filed with the
receivers, dated June 6th, 1903, said nothing whatever
about bonds. On the contrary, it stated that she
claimed to be entitled to receive stock as collateral.
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(Vol. 2, p. 205, 206.) The money was advanced by the
Erie Railroad Company on this mortgage subject to the
date of the filing of this claim. Her petition was not
filed until December s5th, 1904 (Vol. 2, p. 11,), long
after all the parties in interest had changed their po-
sition in reliance upon the claim which she had made a
year and a half before. Her mortgage had been can-
celled of record, and on the faith of that the Erie mort-
gage was accepted. See Heyder vs. Excelsior Associa-
tion, 15 Stew. 403.

(b). There was no sufficient proof that the Jarvis
Company agreed to give the petitioner seven bonds,
when issued, as collateral security on the note held by
the petitioner.

Whether or not the petitioner was estopped, as found
by the Vice-Chancellor, we futher claim that the proof
showed that there was no such agreement as claimed by
her in her petition. It will be observed that Mrs. Jer-
vis, herself, was not called as a witness, nor was any
explanation offered of her absence. Her whole case de-
pends on the testimony of Mr. Schafer, who calls him-
self “her agent and attorney.” He says he negotiated
the sale with Mr. Jarvis. At the time of the negotia-
tions Schafer did not even know that Jarvis had any
connection with the Jarvis Terminal Cold Storage Com-
pany. (Vol. 2, p. 46.) It appears that the petitioner
owned the property on which the warehouse was after-
ward erected, and it was agreed that it should be sold
toJarvis (not to the company) for $22,000. $8,000 was
paid in cash and $14,000 by a purchase-money mort-
gage. (Vol. 2, p. 49.) Then Jarvis agreed to pay
$7.000 of the balance of $14,000, “and he proposed to
give me bonds for the cancellation of that mortgage.”
Schafer. (Vol. 2, p. 51, 1. 10.) It was intended to
have this mortgage cancelled so that the mortgage to
the Trust Company would be a first lien. Schafer then
says he agreed to satisfy the mortgage of Mrs. Jar-
vis on condition that $7,000 be paid in cash and that the

3 UwM
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balance be secured by $7,000 of bonds. (Vol. 2, p. 52.)
After a good deal of prodding by both counsel and
Court, the witness finally testified that a note was given
by the Jarvis Company for $7,000 under date of Febru-
ary 19th, 1903. (Vol. 2, pp. 52»53 5 "or coPy

see Vol. 2, p. 167.) This note provides that the col-
lateral was seventy shares of stock. There is not a
word in it about bonds. This note was renewed seven
different times, and every time it was exactly the same
in form as the first note. (Vol. 2, p. 168.) M.
Schafer claimed to be a business man, but he had ab-
solutely nothing to show for this alleged agreement to
have bonds issued as collateral for the note. The first
letter of Mr. Jarvis, which refers to the bonds, was not
sent until June 22d, 1903? and the next was sent on
October 22d, 1903. The notes had been renewed sev-
eral times in the meanwhile without anything said in
them about bonds. The mortgage under which the
bonds were issued was executed in February, 1903.
The very least attention on the part of Mr. Schafer
would have disclosed that bonds had been issued un-
der the mortgage long prior to November 23d, 19°3>
the date of the last renewal. (Vol. 2, pp. 168 to 170.)
Nevertheless, Mr. Schafer, who claims to know some-
thing about business, and who was acting as the agent
and attorney for a lady who knew nothing about busi-
ness, made no attempt to obtain anything in writing
to show that his client was entitled to receive bonds,
instead of stock. Hither he is an absolute ignoramus,
or the agreement was not as he claimed it to be at the
hearing of this case.

Furthermore, the claim of Mrs." Jarvis, which was
filed with the receivers in June, 1904, says not a word
about bonds. She signs and swears to this claim and
states therein that she consented to discharge her mort-
gage and satisfy it of record and take in lieu thereof
$7,000 and a note “bearing interest at the rate of five
per cent, per annum, with seventy shares of the stock
of defendant as collateral.” (Vol. 2, p. 206.) When
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she swore to this claim she was represented by attor-
neys, but neither her business agent, Mr. Schafer, nor
her attorney (up to June 6th, 1904,) had the remotest
idea, so far as the written papers show, that she was en-
titled to receive any bonds of the company. At the time
this claim was sworn to the company was in the hands
of receivers, and it was evident that the stock would be
worthless, but even with that knowledge her attorney
and agent did not even suggest that there was any claim
for bonds. It was not until December, 1904, when it
became apparent that there would be a balance for dis-
tribution among such parties who could prove a prior
lien thereto, that her attorney then developed the theory
that his client was entitled to seven bonds, or, in lieu
thereof, that she was entitled to receive the moneys
which had been paid into court.

(We are referring to her New York attorney. So
far as appears in the case, the New Jersey solicitors
of the petitioner were not called into the case until the
time of the filing of the petition.) The New York at-
torney of Mrs. Jarvis attempted to explain the peculiar
way in which this claim was filed, but his explanation
is very lame. He admits he had no conversation with
Mr. Schafer as to the facts until after December 23d,
and he never saw Mrs. Jarvis at all about the prepara-
tion of this claim. He was evidently relying entirely
upon Mr. Schafer. (Vol. 2, p. 145.)

The only other witness who could throw any light on
the subject of the agreement for the issuing of the bonds
was Mr. Jarvis. He was called by the Erie Railroad
Company to testify on this point, and was asked the di-
rect question whether he had made any agreement with
regard to giving bonds. The attorney of Mrs.. Jarvis
objected most strenuously on the ground that the case
had been closed the previous day, and the objection was
sustained, apparently, on the theory that it was unfair
for Jarvis to testify when Mr. Schafer was not pres-
ent, although it would have been a very simple matter
to have him come from New York on a telephone mes-
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sage, if it should be necessary to recall him. He could
get from his office in New York to the Chancery
Chambers in Jersey City in twenty minutes, if neces-
sary, but both Court and counsel refused to permit the
Railroad Company to prove the facts according to Jar-
vis. (Vol. 2, p. 162.)

We submit, however, that even without the testimony
of Jarvis, it appears that Schafer never had any such
understanding as he claimed with respect to the issue
of bonds, or that if he did it was an afterthought on his
part, and that when the original transaction was closed
and the first note given it was understood that the col-
lateral was to be stock and nothing but stock. It is pos-
sible that after February, 1903, Schafer, as a business
man, might have thought it desirable to get bonds, in-
stead of stock, but so far as the original transaction is
concerned, it is apparent that he got all that he bar-
gained for on behalf of Mrs. Jarvis; to wit, $7,000 in
cash and the note for $7,000, secured by seventy shares
of stock.

It further appears in the case that no corporate ac-
tion was ever taken by the defendant company for the
issue of bonds to Mrs. Jarvis. The minutes show that
the matter was never presented, either to the com-
pany, or to the Executive Committee. Mr. Jarvis took
it upon himself to make the agreement with the peti-
tioner. According to the by-laws, he had no authority
to make any such agreement, even if Schafer’s testimony
is true that he did make it. (See By-Laws, Vol. 2, p
212 to 215.)

VI.

The mortgage of the Hrie Railroad Company is prior
to the claims of the Commercial Trust Company of New
Jersey.

In the final decree the Court of Chancery adjudged
that the Commercial Trust Company was entitled to be
paid first for the following items4
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(1) Premiums on fire insurance paid by the

TTUSEEE, .ooeveiiiieieiie et $814 25
(2) Compensation for acting as trustee,.. . 3 0 0 00
(3) Compensation for certifying bonds,. ...... 150 00
(4) Bill of William Brinkerhofif for legal ser-

vices rendered to the trustee, . ............. ; 200 00

(1) Under the terms of the trust mortgage the Stor-
age Company covenanted to keep the mortgaged prop-
erty insured against loss by fire. (Vol. 2, p. 179, 1. 25.)
There was no obligtaion on the part of the trustee to
obtain such insurance. (Vol. 2, p. 190, 1. 28.) Fur-
ther, there is no provision in the trust mortgage pro-
viding that premiums on fire insurance shall be a prior
lien to the bonds, or that such premiums shall be a lien at
all on the trust property. This claim for fire insurance
was allowed by the receivers as a general claim. (Vol.
CP-145>1-3°-) And the most that the Trust Company
can claim is that the Storage Company reimburse it for
the sums paid out as fire insurance premiums.

(2) and (3) Under the terms of the trust mortgage
the Storage Company agrees to pay to the trustee
reasonable compensation for its services, and the claim
for such compensation is made a first lien in favor of the
trustee.  Under the terms of this mortgage there seems
to be no doubt that the Trust Company is entitled to a
first lien for its compensation as trustee. (Vol. 2, p.
190, 1. 10 to 30.)

The allowance to the trustee based upon its bills is
three hundred dollars ($300) .“as compensation,” and
one hundred fifty dollars (150) “for certifying bonds.”
We have no objection to the item of'three hundred dol-
lars ($300), but we claim that no further allowance
can be made under the terms of the mortgage for cer-
tifying bonds. The services for so doing are properly
included under the first item of three hundred dollars
($300).

(4)  As to the claim for legal services, the bill of Mr.
Brinkerhofif does not specify what services were per-
formed for the trustee. (Vol. 2, p. 199.) Under the
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terms of the trust mortgage the trustee was not obli-
gated to defend any suit in respect to the mortgage ex-
cept on written request of some person interested in the
trust. (Vol. 2, p. 189, 1 30.) No such request was
made in this case. There is also a provision in the trust
mortgage that the trustee may advise with counsel, but
this must be done at the expense of the Storage Com-
pany. (Vol. 2, p. 190, 1. 30.)

We, therefore, claim that this bill cannot be a lien on
the proceeds of sale prior to the lien of the mortgage to
the Erie Railroad Company.

COLLINS & CORBIN,
Counsel for Erie Railroad Co., Appellant.
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This appeal concerns the disposition to be made of
a fund in Court, representing the valuable cold stor-
age warehouse of the Jarvis Terminal Cold Storage
Company, situated in Jersey City. The property was*®
sod m the course of administration of the estate of
said Company as an insolvent corporation, but the
unc ls siibject to the same equities as attached to the
Jand and improvements.

The Jarvis Company was incorporated in Novem -
ber, nineteen hundred and two, for the purpose of
mlding”a cold' storage warehouse adjacent to the
firie Railrbad terminal in Jersey City.

The promoter was Robert M. Jarvis. For the pur-

pose he secured an option upon a valuable plot ofso
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land near the Jersey City water front, adjacent on the
South to the freight terminal of the Erie Railroad
and on the north to the freight terminal of the Dela-
ware, Lackawanna and Western Railroad.

This plot was owned by the petitioner, Nathalie
farvis, who was the widow of an uncle of Robert M.
Jarvis. There was no blood relationship between the
two and little or no friendship,

io Mrs. Jarvis did nlot personallv participate in the
sale of the property, nor in any of the subsequent
transactions. She was. throughout represented by her
man of business, S. M. Schafer, a New York banker
and stock broker. It was distinctly a business trans-
action managed by Mrs. Jarvis’s agent.

Mrs. Jarvis sold the land in question to the Jarvis
Company tor twenty-two thousand dollars, giving a
deed dated December i, 1902. She received in pay-
ment $8,000 cash, and a purchase money mortgage

20 for $14,000, payable in one year, which mortgage was
duly recorded December 3, 1902. (Vol. 2, page 165.)

It may be inferred from the case that even at this
time it was intended by the promoters to provide a
large part of the necessary funds to build the ware-
house by an issue of bonds to be secured by a trust
mortgage covering the property. In arranging for
this trust mortgage, however, it was found desirable
to have the purchase money mortgage held by Mrs.
Jarvis cancelled.

30 Schafer says that he consented to cancel this mort-
gage on the agreement that he should receive $7,000
in cash and the balance in sixty days,, to be secured
by a note of the company with seven of the proposed
bonds as collateral. (Vol. 2, pages 52, 53. )

His version of the agreement is corroborated by
his son and by letters subsequently written by Mr.
Jarvis. (Vol. 2, pages 168-9.) There is no testimony
whatever in contradiction and the Vice-Chancellor
concludes, “There does not appear to be any good

40 reason for refusing to believe the only testimony that
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there is in the case concerning it.” (Vol. 2, pg. 252

Pursuant tb this agreement a satisfactionpiece was
forwarded by Mr. Schafer to Mrs. Jarvis, Who was
then in Europe. She returned this to Mr. Schafer
duly executed. The post-mark shows -that it was re-
ceived February 15, 1903. (Vol. 2, pg. 67.)

In the meantime J'arvis had proceeded with his
arrangements for a bond issue, and a mortgage or
deed of trust to secure the proposed issue of bonds
to the amount of $150,000 had been prepared, as
appears by its date, February 2, 1903.

This mortgage provided for the securing of one
hundred and fifty bonds of equal priority, of wir'ch
one hundred and twenty-five bonds were to be imme-
diately certified and delivered to the Treasurer of the
Company, and the remaining twenty-five bonds as
follows: “Whenever after the plant under con-
struction by the Storage Company at the date hereof
(Feb. 2, 1903) shall have been fully completed and
equipped, the Storage Company shall furnish to the
Irustee a certificate signed by its President or Vice-
President and also by its Treasurer, and verified by
the oath of the signers, that the Storage Company
has purchased or is about to purchase additional
pioperty, real or personal, in addition to the plant
now under construction, or has erected or proposes
to erect additions or improvements to. such plant;”
in which event, “the Trustee shall certify and deliver

20

on the order of the Treasurer of the Storage Com-3°

pany, countersigned by its President or Vice-Presi-
dent, an amount of bonds equivalent at par to the
amount certified in such certificate to have been
expended, not exceeding the amount of $25,000 par
value, and such certificate shall be conclusive evi-
dence to the Trustee of the facts therein stated.”
(Vol. 2, pg. 178,1. 20.)

Phis mortgage was acknowledged February zoth
and recorded February 21st, 1903.
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Prior to the acknowledgment and record of this
trust mortgage, 'however, Mr. Jarvis had arranged
for the sale of all or nearly all of the one hundred
and twenty-five bonds, which would be immediately
at his disposal by a subscription agreement dated
February 16, 1903, between the Jarvis Company of
the first part, the bond subscribers of the second part
and the Commercial Trust Company of the third

[Opart. (Vol. 2, pg. 204.) Neither Mrs. Jarvis nor her

agent, Mr. Schafer, knew anything of this agreement,
however, and at the time of the subscription agree-
ment the property in question was, in fact, subject
to the lien of the mortgage held by Mrs. Jarvis.

It does not appear exactly when this satisfaction
piece with the accompanying blond and mortgage
were delivered by Schafer to Mr. Jarvis. The seven
thousand in cash was paid, however, Feb. 19, 1903*
(Vol. 2, page 69.) While the language of the witness

20 as to the exact date of payment seems uncertain, the

30

40

fact is fixed by a book entry, with reference to which
the witness testified, although the book itself was not
produced under the ruling lof the Court. A note for
$7,000 to cover the balance of the debt bears the
same date, but it seems clear that the note was not
delivered at the same time, but la'ter, either on the
afternoon of the same day or within the next suc-
ceeding few days. (Vol. 2, pages 55»65°+) This note
purports to carry with it instead) of bonds, 70 shares
of stock in the company as collateral.

It is entirely clear that the certificate for the
seventy shares of stock although dated the same day
(Feb. 19) was not delivered until February 21st or
later, for the certificate of the registrar bears the
latter date. (Vol. 2, pages 67, 168.) This date is
also the date of record of the trust mortgage and it
thus would seem that the note and stock were deliv-
ered to Schafer simultaneously with the record of the
trust mortgage and after he received his cash and
parted with the satisfaction piece.
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Schafer says that when the note came to be deliv-
ered Jarvis told him the bonds were not yet ready for
delivery and that the stock was therefore delivered
as temporary collateral until the bonds should be de-
hvered. (Vol. 2, page 55.) This was, of course true
for the trust mortgage had not yet been recorded’
and the bonds were not, in fact, delivered by the
engraver until April 3, 1903. (Vol. 2, page 73.) '

Mrs. Jarvis was thus in the position of a purchase u
money mortgagee,-Who had surrendered the security
of her purchase money mortgage upon the agree-
ment that she was to have for the balance of her pur-

chase money debt a lien for the same amount, upon

t e same property, plus valuable improvements

which lien should pro rate with others who were to
provide funds for the improvements.

The origin of her right was that of a purchase
money mortgagee or vendor, and those equities still
in lered tb her, attaching however, to the trust mort- 20
gage hen and the bonds secured thereby.

The original subscribers to the bonds acquired

their rights under the subscription-agreement of Feb

16th, at which time their rights were subject to the

then subsisting Jarvis . mortgage. Mrs. Jarvis

acquired her right to seven of these same bonds when
issued under a parole agreement made at least prior
to beb. 15th, upon which she acted irrevocably not

later than February 19th. Both rights or equities

arose before the trust mortgage had come into exist- 3°
ence and before there were bonds upon which the

equities could operate. The Company did not and

could not then satisfy both equities, but delivered all
the available bonds to the cash subscribers. Mrs
Jarvis, therefore, could not enforce her equity until
such time as the Company had placed additional
property under the hen of'the mortgage, beyond that
originally contemplated, of sufficient amount to war-
rant the issue of her seven bonds, without diminishing

or impairing the security of the original 125 bond- 40
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holders. This condition was met on or about Dec.
22, 1903. (Vol. 2, pg. 199, etc.)

We do not contend that Mrs. Jarvis had the right
specifically to seven of these extension bonds for stie
had not changed her position and cancelled her mort-
gage upon the promise that she would receive seven
extension bonds. Her equity against the Company
was to have seven of the original bonds or to be

10 given the same rights as though she held seven orig-
inal bonds. Such rights could not, however, be given
her as against the original bondholders who had actu-
ally received their bonds, for they had a right to say
that they should not be required to pro rate in a
greater lien than $125,000, until such time as the
plant should be completed and additions and im-
provements made. When that condition was met,
however, Mrs. Jarvis became entitled both as against
the company and the original bondholders to occupy

20 the position of bondholder as of the time of orig-
inal issue Februarv 21, 1903. This was her vendor’s
equity. Hers was thé foundational property upon
which all the super-structure rests.

On December 16, 1903, the Jarvis Company nego-
tiated a further loan from the Erie Railroad of $16,-
500, which was.secured by a second mortgage which
expressly recites, “This property is subject to a prior
mortgage given by the Storage Company to secure
the payment of bonds to the amount of $150,000;

30 and said mortgage is recognized as prior to this to
the full amount thereof, whether said bonds have
been yet issued or not.” (Vol. 2, page 231%)

This Erie lien was entirely a matter of contract
between the parties. The Erie Company knew when
it took this mortgage that either one hundred and
fifty bonds had been issued or were likely to be issued,
and the parties agreed that the Erie Company was to
have no right or interest in the property except in
the equity over and above one hundred and fiftv

4o thousand. Both parties understood that the com-
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pany was reserving the unissued bonds as prior liei»
when issued for any lawful -purpose of the company,
and what more lawful than to discharge this obliga-
tion to Mrs. Jarvis, for which it had received the ben-
efit? Mrs. Jarvis was in the position of one having
paid for bonds in advance, and the Erie Company
could not reasonably object to the enforcement of her
equity against the Company to have the bonds deliv-
ered so long as the underlying lien is not thereby IO
increased beyond $150,000.

The position of the mechanics and material men
with relation to Mrs. Jarvis is not brought into the
case, for next after the trust mortgage which is ad-
mitted by all to be the first in lien, comes the Erie
mortgage, recorded prior to the filing of any lien,
and the proceeds of which went into the erection o
the building. The mechanics* liens come third in
order and in no view would there be a fund for dis-
tribution among them.

’

20

1 his was practically conceded at the trial *and the
case tried by all parties on the assumption that the
mechanics’ liens were not affected, and that the con-
test lay between the bondholders, Mrs. Jarvis and the
Erie Railroad.

Young and Erwin, the assignees of the mechanics’
liens did not even take the trouble to prove the ex-
istence of the liens, their validity or extent or pri-
orittr), but rested their right upon the possession of
the bonds.

Under these circumstances we claim for Mrs. Jar-
vis that on December 22, 1903, when it was certified
that the plant was complete and additional property
acquired to the extent of twenty-five thousand dol-
lars, subject to the trust mortgage lien, she had the
right against the company, the original bondholders,
the Erie Railroad, (who are the only parties who
have offered proofs in support of their claims), to
share pro rata with the holders of the one hundred
and twenty-five bonds in the security of the mortgage 4°

30
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in every respect as though she had actually received
her seven bonds on February 21, 19°3-

The proposition in brief is that the company was
under the obligation to deliver to her seven bonds
for which it had received full consideration, but whica
it had disenabled itself to perform; that on Decem-
ber 22, 1903, a condition had been complied with
which gave the Company the right to increase its

I[Omortgage lien as against all parties before the Court;
that, therefore, it was equitable at that time
to say that the original bondholders should be
considered as one hundred and thirty-two in num-
ber instead of one hundred and twenty-five, thereby
giving Mrs. Jarvis the right she was entitled to, with-
out depriving any other party before the Court of his
lawful rights

THE TWENTY-FIVE EXTENSION BONDS

20WERE NEVER LAWFULLY DISPOSED OF
BY THE JARVIS COMPANY AND ARE TO BE
REGARDED AS THOUGH ACTUALLY RE-
MAINING IN THE TREASURY OF THE COM-
PANY AND SUBJECT TO THE NATHALIE
JARVIS EQUITY.

These twenty-five bonds, as above stated, were
actually certified by the Trustee and delivered to the
Treasurer of the Jarvis Company. In the ordinary

A course of corporate management the directors of the
latter company would then authorize their disposal.
In this case, however, the directors took no action.
R. M. Jarvis, on his own responsibility, (Vol. 2, pg.
H7> 1+ 13, 25) took the twenty-five bonds to the
United States Mortgage and Trust Company and
asked the President, Mr. Cummings, to purchase
them or make an additional loan upon them. The
Mortgage company was the banker for the Jarvis
Company and had previously loaned to it $20,000

40 upon collateral which was satisfactory to the lender.
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This was a three months' loan and it still had about
two months to run. The Mortgage Company was
apparently not pressing for collateral, for no mention
is made of the matter in the directors’ minutes of
December 4, 1903, when Mr. Jarvis made a statement
of the pressing needs of the Company. (Vol. 2,
page 222;)

The only evidence of the manner in which the
Mortgage Company got the bonds is the testimony
of fC M. Jarvis, Charles F. Case and Carl G. Ras-
mus. Mr. Jarvis testified in substance as follows:

“I said’ <Mr- Cumming, 1 called to see you in refer-
ence- to negotiating a sale or a loan upon these seen
rities, issued for additions and improvements, and I
would like you to take the matter into consideration,
and let me know what you can do? He said, ‘T will
do so. with pleasure, and if you leave the bonds here
I will place the matter before the committee—that is 20
the Committee of the United States Mortgage Com-
pany—and will let you know,” and I left the bond*
at his request.” (Vol. 2, pg. 75.) This statement is
consistent with the proven facts.

The $20,000 loan by the Mortgage Company had
been made about a month before and still had two
months to run before maturity. It had been madw
upon collateral satisfactory to the lender. It does
not appear when the temporary misplacement of the
stock subscription agreement which the Mortgage 3°
Company held as collateral was made, but this in
itself, did not destroy the efficacy of the collateral.
It merely affected the convenience of its proof.
There is no evidence that the Mortgage Company
was then pressing for additional security and the
omission of Mr. Jarvis to say anything about this at
ns directors’ meeting as a pressing obligation is sig-
nificant of the fact. On the other hand, the com-
pany greatly needed the additional money to pay for
the labor and material for its plant and the natural 40
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object of Mr. Jarvis, I think, would be, not to pro-
vide additional security for a debt which still had
two 'months to run, but to use this collateral to pro-
cure additional funds for pressing: necessities.

About a week later Jarvis saw Cumming and the
latter said that he had not yet had an opportunity to
take the matter up but would do so and let Jarvis
know. (Vol. 2, page, 77, line i8d

10 Thereafter creditors were pressing with great
vigor for payment, and Mr. Jarvis took Mr. Finney,
the representative of one of the creditors, to the office
of the Mortgage Company in order that Mr. Finney
might be assured that negotiations were actually
pending for realizing cash to the Jarvis Company on
the extension bonds.

In the presence of Mr. Finney, Jarvis requested
Cumming to answer What he was going to do with
the proposition. That he had brought Cane s rep-
resentative down there to have him hear what Mr.
Cumming had to say about it and relieve his anxiety,
and Mr. Cumming said: “Well, Mr. Jarvis, we have
looked into this matter and we do not feel like act-
ing on this loan until the previous loan that will be
due in a short while is paid,” and I said, Mr. Cum-
ming, | want those bonds or I want a decisionias to
whether you will loan on them or not. They were
placed here for the purpose of obtaining a loan and
[ promised Mr. Cane’s represenative that he could

30 have five bonds if you were not ready to loan the
money or purchase them, and I told Mr. Cumming
that and asked him: whether he would give five of
the bonds to this party and he consented to do it,

+and he gave them to him in part liquidation of the
claim, or as a sort of security for his claim, out of that
lot of bonds that were placed there for the purpose
of being sold or having a loan made upon them for
the Company. [ said, ‘what are you going to do

1 with the other twenty? ‘Well,” he says, ‘the mattei
40 is still in abeyance, but that is the way we feel about



it.  Well, I said, I want to have an answer to it. I
brought them here in good faith and I expect that I
will hear from you shortly in a decided manner one
way or the other.” (Vol. 2, pages 77-78.)

Nothing further seems to have been done until
near the time when the February interest on the out-
standing bonds would be due. Then Jarvis called
his Executive Committee together to see JVIr. Cum-
ming and have an understanding on behalf of the
Company. (Vol. 2, page 78). The members of this
committee went from their meeting directly to the
Mortgage Company and saw Mr. Cumming.
Jarvis says “I demanded an explanation why he re-
tained the bonds, and he said to myself and those
gentlemen that he retained them as an additional
security for the loan that had been previously made
and had- not yet been paid. 1 told him those were
not the conditions upon which the bonds were left
there with him, and then he said that he inferred that
I, leaving them there, was willing to have them re-
tained under the impression that it would be more
security for the previous loan that had not been
paid; and I told himi that there was no such agree-
ment, and the result was that the bonds were re-
tained and $12,500 additional security left with him
m order to protect the indebtedness then due the
company by the Jarvis Terminal Cold Storage Com-
pany. (Vol. 2, page 79.) (See also page 82, line 33.)

20

Mr. Case corroborates Mr. Jarvis’s statement as to 3°

what took place at the interview of the Executive
Committeemen with Mr. Cummings.

“When I arrived there 1 found them in conference
which soon became rather animated, and it led to
quite an exchange of feeling between Mr. Jarvis and
Mr. Cumming, the result of which caused Mr. Cum-
ming to turn suddenly and say: “I am through
with this business.” [ had hardly been able to
understand what the difficulty was, but I learned that

the Mortgage & Trust Company were holdings
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20

40

$20,000 or $25,000 of bonds of the Jarvis Com-
pany which Mr. Jarvis had taken there to be sold,
or to raise money on, leaving them as collateral, and
it developed that the prior note which Mr. Jarvis had
executed was there without protection, and I heard
the explanation of the incident, which was that the
collateral which had been tendered to the Trust
Company, the subscription list, had been obtained
by Mr. Jarvis and that it had not been returned to
the Mortgage & Trust Company, and that, as the
matter stood, they had no security for their loan, and
the note was about due. Mr. Cumming felt that he
was only protecting himself by holding the bonds
that Mr. Jarvis had brought there for sale. We
were naturally surprised that the bonds were there,
and we did not know that any authority 'had been
given to Mr. Jarvis to place the bonds there, and
so stated. Mr. Cumming said that he considered that
he had a right to hold those bonds, and would do so,
and he then appealed to me, when I said to him,

“These bonds are here without action of the com-
pany, neither the Board of Directors nor the Execu-
tive Committee knew 'that they were here, and we
do not think you have a right to retain them,” and
he said, “I may not have the right, but I intend to do
it; I am holding the company’s note, which we dis-
counted for Mr. Jarvis, and he has withdrawn the
secuntv which he gave us, and we will test the mat-
ter.” The result of the conference was that Mr.
Cumming was very angry and refused to consider
any proposition that was made by Mr. Jarvis. I
took him aside and suggested to him that we would
endeavor to make him whole, and that I would sur-
render fifty shafes of stock and Mr. Bumsted agreed
to do the same thing, in order that the interest that
was due could be met. We both realized that if the
interest on the bonds, that I believed was due on the
first of February, was not paid, and learning that the
Commercial Trust Company had refused to honor
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Mr. Jarvis’ check, we were in a pretty fight place,
and upon our show of willingness to give up addi-
tional security, Mr. Gumming agreed to pay that
interest.” Q. Well, did you or Mr. Bumsted say
anything at that time about whether you were willing
to have him keep the bonds as collateral? A. No
sir.”  (Pages 116, iry, ir8. )

The present representatives of the Mortgage Com-
pany seeks to support this retention of the bonds on io
the theory that they were left there as security for the
overdraft necessary to pay the February coupons
It is clear, however, that this overdraft was secured
by other collateral put up for that specific pur-
pose, namely, stock of the -company to the amount
of $12,500 pledged individually by the three Execu-
tive Committeemen. (Page BS8.)

At the conclusion of Young and Irwin’s case, after
this testimony of Jarvis and 'Case had been Ttilv
developed, leave was reserved to call a representative'2o
of the Mortgage Company on the following day
Notwithstanding this, Mr. Gumming was not pro-
duced. Instead, a Mr. 'Rasmus, then Assistant
Treasurer of the Mortgage Company, was called.
He had no part in the negotiations .with TVIr. Jarvis,
but states that he recalls that the ’bonds were sent
back to his cage by the 'President, Mr. Cummin«.-
That he then wentto Mr."Cummmgs office to be sure
of the arrangement -and there -met Wr. Jarvis and
Mr. Camming. He states: “The conversation as I»°
remember it was that the bonds were placed with us
as additional -collateral .*> -the 'loan and to secure
overdrafts on their deposit account;” That this was
a out the time that the account .became-overdrawn
January 22, 1904. (Page usu, Yol. 2.)

This is not consistent with the-proven-facts of the
(3Se, The conversation Rasmus’has-testified to was
on 1 e occasion when the'bonds were first brought
to the Trust Company, ffle -so dbtes it by the fact
that the bonds were'first handed fin -at -his cage, and 40
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that he 'then went to the President’s office to find
out what to do with them;. He fixes this by reference
to the overdraft as January 22, 1904. It is estab-
lished, however, by the certificates that, the bonds
were issued December 22, 1903, and considering
the need of the Company there can be no doubt that
Jarvis immediately took them to the Mortgage Com-
pany as he says.

10 We have already urged the improbability that
Mr. Jarvis in the first instance took the bonds to the
Trust Company to give the latter additional collateral
for an existing unmatured loan. What Jarvis
wanted was to realize more money on these bonds,
not to exhaust the company’ssole remaining means for
raising money by a pledge to secure an existing loan.
If the facts were as Mr. Rasmus stated he would of
course have made the memoranda usual in banking
transactions where additional or substituted securit)r

20is given. The note is in evidence and it is signifi-
cant that the usual memorandum of additional or
substituted security is wholly absent. Mr. Rasmus
without difficulty produced the loose leaf from hia
ledger showing the Jarvis Company’s account. The
usual course of business in this bank was to enter
substituted collateral on the substitution book and ou
the loan slip. (Page 156, line 32.)

Yet these records are not produced, and it does
not appear that in the present case any such entry was

3° made.

All these things, the absence of Mr. Cumming, the
failure of the bank To enter up these bonds as sub-
stituted or additional collateral, indicate that Mr.
Rasmus was at fault in his statement, but that the
facts are as stated by Jarvis and Case.

We submit that the established fact is that the
extension bonds were procured from the Mortgage
Trustee by Mr. Jarvis upon the certificates of him-
self, the treasurer of the company and its chief

40 engineer, without the authority of the directors or
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the Executive Committee. That nevertheless the

conditions had been complied with, which war-
ranted the issue of the bonds, provided proper cor-
porate action had been taken. That Mr. Jarvis
having possession of the bonds, took them to the
bankers of the company for the purpose of realizing
additional cash for the company, that the Mortgage
Company got possession of the bonds on the plea
that the matter of an additional loan or purchase
would be taken up with the committee, and there-
after having possession of the bonds retained them
contrary to the original terms of the deposit and
without the consent and against the protest of Mr
Jarvis and the} members of the Executive Coin
That the money advanced by the Mart
gage Company to pay the interest was advanced
wholly upon the security of capital stock of iU
company of the par value of $12,500, put up by the
individual members of the Executive Committee Ur
that particular purpose.

mittee.

submit that the
retain the

Under these circumstances we
Mortgage Company has no right to
bonds, but that the same are to be considered as
though in the treasury of the company.

THESE DISPUTED BONDS ARE SUBJECT
TO THE SAME DEFENSE IN THE HANDS OF
THE PRESENT HOLDERS, YOUNG AND
IRWIN, AS IN THE HANDS OF THE U S
MORTGAGE AND TRUST COMPANY.

Subsequent to the events above narrated, the

old Storage Company started in opération some-
time in February or March, 1904, and being unable
to raise additional moneys required to pay the debts
due for construction, and mechanic’s liens having
been filed against the plant a bill for a Receiver was
filed m Chancery in March, 1904. (Vol. 1, page i.)

40



The complainant was Gustave W. -Lembeck, a bond
'holder and the bill was filed as a result of some son
of an agreement among the bond 'holders. (Vol ’,
page, 175, line 1.)

The company was adjudged insolvent and re-
ceivers appointed March 28, 1904. On April 18,
1904, the receivers filed their report No. 1. (Vol. 1,
page 9.) The receivers reported among othei

to things (page 13), “$25,000 of the issue of bonds
have passed out of the control of the defendant
company under circumstances which may raise a
question as to Whether they have been legally sold
and are a valid liability of the defendant company.”

On May 10, 1904, the receivers filed their report
No. 2, (page 20.) Note “F” attached to this report
sets out the circumstances under which the extension
bonds got into the possession of the Mortgage Com-
pany substantially as above stated and concludes,

20(page 37, line I.) “The receivers, in order to preserve
the rights of all the parties in interest so soon after
their appointment as the facts came to their knowl-
edge, served written notice upon the United States
Mortgage and Trust Company of New York, de-
manding the return of the $20,000 of bonds held by
them and notifying them that it was claimed that the
bonds had not been legally issued by the defendant
company.”

May 12, 1904, the receivers filed their report
No. 3, (p. 139), praying for a sale of the property free
and clear of encumbrances, setting forth among other
things as the basis of the application that the priority
and extent of the trust mortgage was brought in
question by the contention that the $25,000 exten-
sion bonds' were newer legally issued and disposed of
by the company, and that the same did not constitute
a valid lien under the trust mortgage. (Vol. 1, page
424

On this report an order to show cause was made

*40and finally on May 23, 1904, an order to sell the



property free and dear of the disputed iiens including
the trust mortgage. (Vol. i, page 50.) This order
to sell was modified by an order made June 13 1004
fixing an upset price of $190,000. No bid being-
received the fact was reported to the Court and a
further order to sell without limitation was made
Jun-e 2«, 1904. (Voh 2, page 979

This order includesi a provision that the pur-
diaser at the sale might pav five per cent, of his bid io
m cash and might at the time fixed jy the receivers
for closing title pay to the receivers an additional
amount m cash to make up the sum of $25,000 and
ceposit as security for the payment of the balance of
the purchase price first mortgage bonds, of the com-
pany or assignments of mechanic’s liens against the '
property of the company sufficient in amount, taking
the bonds at two-thirds of their par value and the
mechanics s liens at one-third of the amount claimed
*0 as to amount to $50,000 upon giving which secur- 20

¥r 6f irdmser was io hive the right to enter im-
mediately into possession of the plant, deferring
the payment of the balance of the purchase money
until such time as the legality and extent and the
relative priority of the several liens on the property
should be determined by rhe Court, the purchaser
stipulating in writing with the receivers to pay the
difference between the value as determined for dis-
titbutton on the securities deposited by him, and the
unpaid balance of the purchase price, together with 30
interest at five per cent. (Page 98-99, vol. 1.)

Under this order the property was sold on June
29, 194, to a committee of bond holders consisting

(f Istave W- Uembeck, (the complainant in the
Asolvency suit), Daniel E. Cleary and Charles E
Cassidy, for the sum of $135,000.

(See report No. 6, vol. 1, page 103.) This sale
was confirmed July 5, 1904. (Vol. 1,1. 20.)

The purchasers availed themselves of the privilege

paying part cash and deposited bonds to secure 40



the balance. See report No. 7. (Vol. 1, page 102.)
On September 13, 1904, Young and Irwin who ap-
pear to have undertaken the re-organization of the
company for the various lienors, filed a petition set-
ting forth that they had caused to be formed and
incorporated under the laws of New Jersey, the
Union Terminal Cold Storage Company and had
entered into an agreement with Leinbeck, Cleary
[Oand Cassidy to take an assignment of their bid.
(Vol. 2, page 2.) That said petitioners had “pursuant
to the agreement heretofore mentioned for the re-
organization of the affairs of the defendant,” pro-
cured to be assigned and delivered in escrow for the
Union Terminal Cold Storage Company the me-
chanic's liens and 149 of the first mortgage bonds.
(Vol. 2, page 4.)
The petitioners then prayed that a deed be de-
livered upon their assigning to the receiver 74 of
20 the bonds and all the claims of mechanic’s lienors set
forth in the petition, and that the balance of moneys
remaining in the hands of the receivers be then paid
over to the petitioners, Young and Irwin.

An order to show cause was made on this peti-
tion, returnable September 19, 1904. (Vol. 2, page
6.) On the return of this order various appearances
were noted and various objections were made to the
priority of the mechanic’s liens and the validity of
the $25,000 of extension bonds, and the validity of
the original issue of bonds beyond the price receive 1
therefor by the company, namely, 88. It was ad-
mitted by all parties, however, that $125,000 of the
bonds were valid to the extent of 88 per cent, of par
or a total of $110,000, and that being exactly the
amount remaining due upon the purchase at the
receiver’s sale, the order made was that the bonds,
liens and claims specifically enumerated are valid and
prior liens to an amount not less than $110,000 and
that the petitioners, Young and Irwin be permitted to
40 deposit said bonds and assignments with the re-
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ceivers m lieu of the balance of the purchase pnc*
without prejudice to their right to receive the money
remaining in the hands of the Receivers upon prov-
ing that said bonds and liens were valid claims to
an amount greater than $110,000, that upon re-
ceiving such deposit and assignment a deed be
delivered to the Union Terminal Cold Storage Com-
pany, and that “the determination of the other mat-
ters arising upon said order to show cause, dated xo
September 13, 1904, be continued until the 26th day
of September '04.” (Vol. 2, pages 8, 9, 10.)

No action was taken on September 26, however,
and the matter next came into Court upon Receiver’s
report No. 8 {Vol. 1, page 128.)

This report contains, among other things, an
adjudication of claims.

The U. S. Mortgage and Trust Company had filed
a claim with the receivers as creditors claiming to
hold twenty bonds of the company as collateral 20
security. The receivers in their report (page 134)
disallow $20,000 of the bonds claimed by the U. S.
Mortgage and Trust Company as security for a
claim of $20,000 against the defendant company
for the reason that said $20,000 of bonds were not
legally obtained from the defendant company and it
still retains the title thereto.

On this report an application for confirmation
and allowances of compensation to the receivers and
cause was made returnable October 17, 1904. On 30
the application for allowances certain of the parties
objected that compensation could not be given to the
receivers for the creditors on an insolvency bill,
payable out of the proceeds of the property so as to
impair the lien of the mortgage and diminish the
dividend of the bond holders.

Vice-Chancellor Stevenson in passing on this ques-
tion considered that from The time the order was
made to sell free of liens “this whole proceeding was
practically converted into a mortgagee’s suit— lienors 40
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suit—to foreclose their liens. (Vol. i, page 170.;
(Page 175) “It is very plain that even the bill of
complaint itself and earlier costs incurred practically
belong 'to the mortgagees and correspond exactly
with the costs of the foreclosure bill—and saved
them the costs of a foreclosure bill—took the place
of a foreclosure bill.”

At the time of this opinion the Vice-Chancelloi
10 again declined to go into the question of the priority
and extent of mortgage and other hens, simply deter-
mining the question “that compensation to receivers
and counsel was to be taken from the fund and
fixing the amount, and permitting Mr. Fisk, (page
175), “to take an order approving this report as
against all these parties that appear here, the Erie
Railroad, Mrs. Jarvis, Mr. Enright’s client, and the
others, and then all these other matters can be saved
and the parties may be permitted to present them to
20 the Court by petition.”

Upon this opinion an order was made dated
October 17, 1904, providing ior the allowances and
concluding: (Page 178.) “It is further ordered that
nothing in said receiver’s report No. 8 or m this
order shall be deemed to be an adjudication or de-
termination of the rights of the Commercial Trust
Company of New Jersey, Trustee, John Alvin
Young and Richard Irwin, Erie Railroad Company
and Nathalie Jarvis, or either of them, in the balance

3> of moneys in the receivers’ hands ordered to be paid
to the Clerk of the Court, but the said parties named,
or either of them, have leave to apply to the Court
by petition or otherwise to determine their rights in
the said fund.”

By reason of the various events above outlined,
Young and Irwin claim to have acquired from the
Mortgage Company its interest in twenty of the ex-
tension bonds obtained by the Mortgage Company
from Mr. Jarvis under the conditions above set forth.

40 We submit, however, that they are subject to all
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defenses which could be urged against the Mort-
gage Company. Young was a director of the Cold
Storage Company and presumably familiar with its
affairs, (Vol. 2, page 229.) Irwin, his associate,
admits his familiarity with the legal proceedings.
(Vol. 2, /age 128, line 20.) Every report of the re-
ceivers shows their denial of the validity of these
bonds, and finally the receivers formally adjudicated
the bonds to be invalid upon a claim duly filed by ly
the Mortgage Company .

It may'be urged that the receivers had no right or
power to* adjudicate'on liens. The disputed bonds,
however, were proved by the Mortgage Companv
before the receivers as debts due by the company,
which the Mortgage Company was entitled to hold
as collateral.

The Mortgage Company having voluntarily sub]
rnitted this claim upon the bonds to the receivers
for their judicial determination and immediate notice ;o
of objection being given, die c.aim of the Mortgage
Company to the bonds is to be regarded as any other
claim in suit. Young and Irwm acquired their right C
pending and subject to the determination of thi-
litigation pending before the receivers and on the
coming in of the receivers report adjudicating the
caims® Young and Irwin would have been bound
by the report, except for the Court’s order made
thereon saving the rights of objecting parties, which
p;glvision was intended to take the place of an ap- 30
p

We therefore claim that Young and Irwin can
have no better position than the Mortgage Com-
pany with respect to these 'bonds, inasmuch as they
acquired their rights pending and subject to a judic
ial investigation instituted by the Mortgage Com-
pany itself for their determination.

40
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YOUNG AND IRWIN HAVE NOT MATER-
IALLY CHANGED THEIR POSITION.

The Vice-Chancellor 'held that the insolvency pro-
ceeding was practically a foreclosure suit managed
by the bond holders in the interest of and controlled
by the various lienors against the property. That
the sale was practically a foreclosure sale. The prop-
erty was purchased by the underlying lienors and
they paid for it just as the mortgagee does at a fore-
closure sale, by paying a deposit in cash to cover the
cost of the proceedings and the balance by giving
credit upon the mortgage lien. By this sale the
relations of the parties did not substantially change.
The lienors simply foreclosed the equity of the gen-
eral creditors and stockholders.

Young and Irwin were simply the media in re-
organization, who organized the new company and

2Qexchanged securities. The money which their agree-

ment with Lembeck recites that they paid is the
exact equivalent of the money which Lembeck, et als,
had paid to te receivers. The Lembeck Committee
was the committee of the $125,000 bond holders.
Young and Irwin representing all the lienors simplv
took the place of the smaller committee and these
lienors through this committee in reality only ac-
quired a title where before they had a lien, and they
still hold the property through the new company

30 which they organized. On this head we therefore

40

submit. (1) That the twenty extension bonds
which remained in the hands of the Mortgage Com-
pany were not its property. (2) That Young and
Irwin acquired no better title to these bonds than
the Mortgage Company.



THERE IS NOTHING IN THE CASE ESTOP-
PING MRS. JARVIS FROM SETTING UP HER
EQUITY AGAINST ANY OF THE CLAIM-
ANTS TO THE FUND.

In the first 'branch of the argument we have con-
tended that at the time Mrs. Jarvis’s last note came
due, December 23, 1903 she could have enforced her
equity against all parties. ‘She could have brought 10
a specific performance suit against the co'mpany and
the trustee representing the-125 original bondholder;,
and compelled them to deliver to her seven of the
bonds which the company was then entitled to issue
for extensions, or accord her the position of a holder
of seven bonds as of the date 'of original issue of the
trust mortgage.

If the contention that the U. S. Mortgage & Trust
Company acquired no title to these extension bonds,
be sustained, then the Mortgage Company couldz2o
make no objection to granting Mrs. Jarvis her relief.

These twenty bonds seem to have continued in the
possession of the Mortgage Company until long
after the appointment of, the receivers and until the
formation of the Young and Irwin committee in
August, 1904. (Vol. 2, page 126.)

Young and Irwin were fully informed of the in-
firmity of these twenty bonds or chargeable with
notice thereof. The bonds were defaulted, (which of
itself put holders upon notice), and the infirmity of 3°
the title of the Mortgage Company was fully set
out in the several reports of the receivers.

The receivers had the right to compel the return
of these bonds in specie by the Mortgage Company
or its successors in interest and in fact they did make
such demand. (Vol. 1, page 37.) They effected the
same thing by disallowing the claim made by the
holders of the bonds.

If the receivers had actually received the custody
of the bonds from the Mortgage Company pursuant 40

*
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to their demand could it he contended that Mrs. Jar-
vis is estopped from having the receivers now deliver
to her seven of the bonds or accord her the position
of one so entitled.

If the receivers could have compelled the return
of these twenty bonds by Young and Irwin and then
award seven of them to Mrs. Jarvis, surely this Court
can enforce Mrs. Jarvs’s equity directly against

ro Young and Irwin.

If the bonds in question had been stolen from the
Tarvis Company and Young and Irwin knowing that
fact had purchased them from the thief, could they
be permitted to say against Mrs. Jarvis that her
laches in setting up her equitable title estopped her
from compelling restitution of the stolen goods in
order that her claim might be satisfied.

Tn Central Railroad Company vs. McCartney, 39
Vroom 165, Justice Pitney collects the authorities m

20 New Jersey dealing with estoppel and from them
states the rule. (Page 175.)

“The essential elements which must unite in order
to create an equitable estoppel by conduct may be
stated with approximate accuracy as follows: 1. That
the party against whom the estoppel is urged has
on a previous occasion, by words or conduct, made a
representation or concealment of material facts in-
consistent with the facts forming the basis of his pre-
sent claim. 2. That such party either knew ;he facts
to be otherwise than represented, or except tor gross
negligence would have known; or that he pretended
to knowithe facts when he knew that he did not know
them. 3. That such representation or concealment
was made either with the intent to influence the con-
duct of another or else was made under such circum-
stances that a reasonably prudent man would suppose
that it was intended to 'be acted upon as true.
4.  That the party to whom it was made was ignorant
of the facts and had no convenient opportunity to

40 ascertain them. 5. That the latter party, in good
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faith rel.ed upon the representations or conduct of
e o.her party and thereby was led into such a course
« (¢] |
fud ced if thegh(;):‘tlhgl!s pgli!tly %e“lge]%?nitted to rep‘{ld%%
Ins former action or representation
cee also B.gelow, 3d ed., page 454.

in Kirhl vs. Jersey City, VIII r p ,
d> » £

fai’search a?theCt°n A teen re«
purt serl

and
upon delivered a check to the collector who re

cetpted the tax bill as paid. The intending purchase,-
upon the strength of the collector's receipt purchased

the checT” a"d,Pa«l the fun Price. Subsequently

caneeM W dlsho” ored a"d the payment of taxes
cancelled An mjunctmn restraining the tax sale

was asked for at the instance of the purchaser o
the ground, of estoppel and denied.

Chancellor Zabrisky in an exhaustive review of «
authorities, observes. (Page 8q ) -ThVr
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is to know the truth. He must make it with the
INTENTION of influencing the conduct of another.
Or under such circumstances as to show that he had
reason to believe when he made it that it would in-
fluence the conduct of another. He who seeks to
take advantage of an estoppel must show that he has
been misled by the words or conductofanother.” This
case also' holds that where the complainant’s act ap-

Io pears to be rather the result of his own will or judg-
ment than the product of the defendant’s representa-
tion or act there can be no estoppel.

In the present case the Jarvis Company or its rep-
resentative cannot and does not invoke estoppel for
it has received and retained the benefit and is estop-
ped to deny the obligation to pay the price.

The original 125 bondholders or their present
representatives cannot urge estoppel against Mrs.
Jarvis so long as the property subject to their lien

20 has been increased by additions to the extent of
$7,000 and the total amout of indebtedness secured
thereby is not increased beyond the value of the addi-
tions up to a total of $150,000. For thus it is
denominated in the 'bond.

Furthermore these original bondholders were the
direct and immediate beneficiaries of the first mort-
gage cancellation. The United States Mortgage and
Trust Company cannot urge estoppel against Mrs.
Jarvis for they never had the lawful right to hold

30 the bonds against anybody. It cannot be urged that
Mrs. Jarvis’s silence induced the Mortgage Company
tor act unlawfully and wrongfully, and it cannot be
said that Mrs. Jarvis should have apprehended that
the Mortgage Company by reason of her silence
would be induced to commit a wrong.

The Erie Railroad cannot urge estoppel for it
agreed to take its lien subject to the entire mort-
gage lien then issued or not. It agreed not to be
concerned with the underlying lien so long as it did

40 not exceed $150,000.



The mechanics liens are not a factor in the cas”.
Young- and Irwin have not seen fit to prove them,
so their validity, extent and priority can not be deter-
mined. It is apparent, however, that if they
had been proved they would all be subse-
quent and subject to the Erie mortgage and
therefore in no event are they concerned. For the
proceeds from the sale are insufficient to pay the
admitted bond debt, the Erie mortgage and theio
costs.

This was the situation up to the time of insolvency
of the company.

Notwithstanding, Mrs. Jarvis was known to the
receivers as a creditor and a holder of stock as collat-
eral as appears by their report No. 2, dated May 10,
19°4> (Vel J* P§T® she was not listed by them
as a creditor or stockholder and did not receive notice
of any dif, the proceedings.

It was necessary to take in her behalf an order 20
permitting her claim to.be filed with the receivers
after the expiration of the time limited. Even after
the filing of this claim she was not entered on the
mailing list as a stockholder or creditor, and the
appearance of her counsel on the application of

oung and Irwin for a deed was not pursuant to anv
regular notice so far as appears. The mailing list
oi creditors and stockholders is printed in full- in
Vol. 1, page 46, etc., and again on page 107, etc.

The claim filed on behalf of Mrs. Jarvis with the 3°
receivers, (Vol. 1, page 205), unfortunately does not
disclose the full ground of her equity. The manner
in which the claim was prepared is shown in the
testimony of Mr. Tuska who attended to it. He was
not the regular legal adviser either of Mr. Schaffer
or Mrs. Jarvis, but he met Mr. Schaffer while repre-
senting Mr. R. M. Jarvis. Schaffer said he had a
claim against the Company and for Tuska to attend
to it for him. Tuska said, “send over the claim,” and
Mr. Schaffer thereupon sent over the note. Tuska'4o
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thad some conversation with R. M. Jarvis, but none
whatever with Schaffer or Mrs. Jarvis, and on this he
prepared the proof of claim, which was sworn to bv
Mrs, Jarvis and filed,

Tuska said he did not have any conversation with
Schaffer as to the facts of the claim until sometime
between September 23 and October 10, 19°4i (Vol.
2, page 145); and that the facts constituting Mrs. Jar-

10 vis’s case were then for the first time disclosed.

Even in this proof of claim Nathalie Jarvis claims
seven thousand dollars with interest from February
19, 1903, to be preferred in payment ahead of all the
creditors of the defendants other than the holders
of bonds issued under the mortgage aforesaid, who
are to be preferred only to the amount actually paid
by said bondholders for their bonds and the note
with the stock as collateral is tendered back to the
company, (Vol. 2, page 206, line 30), That is precisely

20 her position to-day.

30

The proper function of this proof of claim was to
submit to the receivers only such a claim as they
could lawfully adjudicate. It is. at least doubtful if
the receivers could have passed upon the equitable
title of Nathalie Jarvis to receive seven bonds had
it been presented, for the actual bonds were not then
in the custody of the receiver. The receivers could
not adjudicate the right to these bonds as between
the Mortgage Company and Nathalie Jarvis.

rjhere is nothing to show that Mrs. Jaivis or her
agents knew that this proof of claim would- be in-
spected by Young and Irwin, nor by anyone else
than the receivers to whom it was addressed, nor that
sher had any reasonable ground to believe that the
pmmission of the claim to state specifically the
grounds upon which she claimed to be preferred next
after the lawfully issued bonds to the amount paid,
would be relied upon by anyone purchasing the dis-
honored bonds, pending the receivership, nor that
she or her agents knew or had reason to know that
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Mrs. Jarvis had no knowledge or reason to sup-
pose that Young and Irwin were reorganizing the
company or acquiring the defaulted bonds, until
they came into Court and asked to have these liens
adjudged valid and a sufficient payment of the bal-
ance remaining 'due at the receiver’s sale.

They had then perfected their re-organization
arrangements, and according to. their own petition
io they had acquired the Mechanics Liens and bonds
and simply asked leave to turn these in tO the Receiv-
ers as payment in lieu of cash for the property pur-
chased. On the other hand, they must have known
or are chargeable with knowledge of the proceeding
in which they acquired title from the Receivers.
These show that the very ground on which the prop-
erty was sold them as clear of the Trust Mortgage
Lien was that the validity of the twenty-five bonds
held by the Mortgage Company was disputed by the
20 Receivers.

We therefore submit that Young and Erwin, if
they substantially changed thfeir position at ad
(which is denied) did not do sorupon the faith of any
statement or silence of Mrs. Jarvis but in full knowl-
edge, or means of knowledge, that twenty-five of the
bonds they acquired were bad. The case is, there-
fore, within the rule laid down by Vice-Chancellor
Van Fleet: “Where the complainant’s act appears
to be rather the result of his own will or judgment

30 than the product of the defendant’s representation
or act there can be no estoppel.  Mutual. Life vs.
Norris supra.

When Young and Erwin presented their petition
tO the Court stating that they had already acquired
the liens and bonds, counsel for Mrs. Jarvis appeared
and objected to the adjudication of the bonds and
liens as valid in accordance with the prayer of the
petition and the Court thereupon reserved that
question, it being merely permitted the re-organizers

40 to take a deed upon turning over the bonds and liens,
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it being admitted by all that the original issue of
$125,000 bonds were valid to the extent of 88%, which
would provide the exact balance due upon the pur-
chase price of the property.

Prior to this date Young and Erwin had bound
themselves to pay the balance of the purchase price
for the property in cash and had acquired the Me-
chanics’ Liens and bonds "upon their own will or
judgment.” Such change as there has been in their ,R
Eosmon was, therefore, prior to this petition to the

ourt

In the order authorizing the delivery of the deed
(Vol. 2, pg. 10) they were simply allowed to discharge
their obligation to pay the balance of the purchase
price and receive the deed upon turning over securi-
ties, which in any view were worth the unpaid balance
of the price. In turning in these liens and securities
knowing that they were challenged and under an 2D
order expressly reserving he determinatiomof valid
dy they were again acting "upon their own will ami
judgment.

The Vice-Chancellor in his conclusions comments
:J}llti’l the ﬁ]ing%fl\ﬁresr g%{i\g%nc}lq)ggember 5,}1169%5}1.a m
( 0.2 page 261.) This, however, is not justified,
for on the application of Young and Erwin for a deed
September 19, 1904, she denied the validity of their
claims over and above $110,000.

Inasmuch as the Court determined not to hear
these contentions upon the merits but to reserve all
disputed questions, Mrs. Jarvis was not bound to
s ate specifically or formally the grounds of her
objection; it was enough for her to deny the Youn”
and .hrwin claim. _

AN For these reasons we submit that the Court of

N T @ ryTSO-far, ag. h  dismfsses Petition of
athahe ]arv1s should be reversed. We have not 40
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discussed the situation of the Mechanics’ Liens, inas-
much as no evidence whatever was taken with respect
to them and their validity and extent not passed
upon.
McDermott & enright,
Of Counsel with Appellant, Nathalie Jarvis.
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BILL FOR RECEIVER.
(Filed March, 1904.)
IN CHANCERY OF NEW JERSEY.
To His Honor, William J. Magie,
Chancellor of the State of New Jersey:

Complaining shows unto your Hono®, your orator,
Gustav W. Lembeck, of the City of Jersey City, in
the County of Hudson and State of New Jersey, a
stockholder of the Jarvis Terminal Cold Storage
Company, in behalf of himself and all of the stock-
holders and all creditors of said company who shall
come in and contribute to the expense of this suit.
That said corporation was organized under the laws
of this State in or about the month of October, nine-
teen hundred and two, for the purpose of engaging
m business of a general cold storage warehouse.
That the authorized capital of the company was one
hundred and fifty thousand dollars, divided into fif-
teen hundred shares of par value of one hundred dol-
lars each.  That shortly after organization of the
company one hundred and twenty-five thousand dol-
lars of the capital stock was issued and of that
amount of stock is still outsanding.
J hat one hundred and twenty-five thousand dollars
of bonds were issued by the company shortly after the
oiganization, which bonds bear six per cent, interest
and are secuiedl by mortgage to the Contmercia
Trust Company of New Jersey as Trustee.

Your orator further shows that in the latter part
of the year nineteen hundred and two the company
caused to be commenced the erection of a cold stor-

*©

age warehouse at the northwest corner of Provost 40



and 12th streets, Jersey City, on property of the
company, with a powerhouse attached thereto, and
the installment of the necessary machinery to be
used in the business, and that the building was com-
pleted and the machinery installed and everything
ready for the commencement of business early in
January of the present year. That business was
commenced in the month of January of the present

royear and has been continued up to this time, and
there is now on storage in said warehouse sixty car-
loads of perishable property, consisting of poultry,
meat, celery, cauliflower and other vegetables; that
the total capacity of said warehouse is about five
hundred car loads.

Your orator further shows that there are nine di-
rectors of said corporation, as follows:

Robert H. Jarvis, William, Bumsted, Charles F.
Mattlage, Charles E, Case, W. O. Smith, James H.
Clakemore, Robert M. Jarvis, Jr., John Elvin Young
and Oscar L. Gubelman. That Robert M. Tarvis
is President of the Company, Charles Case Vice-
President and Robert M. Jarvis, Jr., Secretary and
Treasurer.

Your orator further shows that a large indebted-
ness of the company, namely, to persons who took
part in the construction of the warehouse and the
installment of machinery now exists, amounting in
all tor seventy-six thousand dollars, seventy-one

go thousand dollars, of which is due for construction
and installment of machinery. Of this indebtedness
about ninety per cent, has existed for the past four
months.

Your orator further shows that ever since the
company commenced: business the creditors have
been using every effort to obtain fromithe company
a settlement of their claims, and that very many
meetings have been had with Robert M. Jarvis, the
President of the Company, with the creditors, and

said Jarvis made many promises of settlement, none
40 of which were carried out.



That on Monday, March fourteenth, nineteen hun-
dred and four, there was a meeting held of the credi-
tois of the company, at which it was ascertained that
the wages of the employees for the previous week
had not been paid; said Robert M. Jarvis was
present at this meeting and admitted that the em-
ployees had not been paid for the previous week.
At said meeting it was also learned that the in-
surance premium on the policy covering the prop-
erty had not been paid and this insurance had ex-
pired, and it was also learned that the coal supply
was nearly exhausted and that the company had no
means to obtain same, and all of these facts were
admitted to be true by said Robert M. Jarvis.

Your orator further shows, that at said meeting
of creditors it was arranged that a committee con-
sisting of three stockholders, namely: Palmer Camp-
bell, Gustav Lembeck and William Schweckendisck,
for the week ending the twenty-first day of March,
nineteen hundred and four, should guarantee money
necessary to pay the employees, supply coal and do
whatever was absolutely needed for the continuance
of the business. Your orator charges the truth to be
that the company was at this time absolutely with-
out funds and is so now, and utterly unable to carry
on the business, and, that but for the fact that the
committee of stockholders, at the request of the
creditors and for the benefit of the creditors, agreed,
during the past week to supply the funds necessary
to continue the business, a stoppage of the business
would have occurred, which would have resulted
in the ruin of all the property in storage.

Your orator further charges the truth to be that
the said corporation is entirely insolvent and it has
no funds to carry on its business and has not been
carrying on its business for the past two weeks by
reason of its inability to procure money.

Your orator further shows, that the committee

10

20

*0

of stockholders above referred to, during the past 40



4

week, raised this necessary money to pay the em-
ployees and put the same into the hands of the Super-
intendent of the company for that purpose.

Your orator further shows, that mechanics’ liens
have been placed against the property of the com-
pany by some of the creditors and that they amount
at this time to about forty thousand dollars.

In consideration whereof, and forasmuch as your

$o orator, on behalf of himself and the other stock-

holders and creditors of said corporation is without
adequate remedy, without the assistance of this
Honorable Court, where matters of this nature are
particularly cognizable and relievable, to the end
thereof that the said Tarvis Terminal Cold Storage
Company, make full, true and perfect answer to all
and singular the matters and things hereinbefore
stated.

And that your orator and the other stockholders

«o and the creditors of the company may be paid what

30

is justly due them and that the said company may be
enjoined from receiving any debts due to it, and from
paying and transferring any of its moneys or effects,
and from continuing its said business and that it may
be decreed to be insolvent and that a receiver may be
appointed according to the form of the statute in
such case made and provided and that your orator
may have such further and other relief in the premises
as the nature of the case may require and as may be
agreeable to equity and good conscience.

May it please your Honor, the premises considered
to grant unto your orator, not ony the State’s writ of
injunction, issuing out of and under the seal of this
Honorable Court, directed to the said Jarvis Ter-
minal Cold Storage Company, its officers, servants
and agents and enjoining and restraining them and
each of them from receiving any debts due said cor-
poration and from paying and transferring any
moneys or effects of said corporation and from con-

40 tinuing its said business, and also the State s writ of
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subpoena issuing out of and under the seal of-this
Honorable Court to be directed'to the said Jarm*
Terminal Cold Storage Company therein and there-
by commanding said corporation to appear- Before
your Honor according to law and the course of this
court at a certain day and under a certain penalty
therein to be expressed, then and there to answertfie
premises and stand to, abide by and perform such
decree as to your Honor shall seem meet. »

And your orator will ever pray, &c.

WILLIAM E. SKINNER,
Solicitor for and of counsel with complainant:

(Affidavits attached of Frederic W. Cane and
Gustave W. Lembeck.)

20

ORDER TO SHOW CAUSE.

Upon reading and filing the bill of complaint and*
affidavits attached thereto, it is on this: twenty-first
day of March, nineteen hundred and four>;0 .E®E 3&-
ED that the defendant, The. Tarvis Terminal CcdtL
Storage Company show cause before the Chancellor*
at the Chancery Chambers in the City of’Jersey. City*
on the twenty-eighth day of March, instant*, at tern
oclock in the forenoon why an injunction shouldi
not issue and a receiver be appointed as prayed« fair
in said bill.

It is FURTHER ORERDED that true.espiesoff
the bill and of this order (they may bn uncertified”;

e served upon Robert M. Jarvis-, President- off said!
Company within two days- of the date hereof! and!
that within the same time a like- copy- oh this* ordfen”



be mailed to the directors whose post office addresses
can be ascertained.

Respectfully advised,
WILLIAM J. MAGIp,
C.
EUGENE STEVENSON,
V. C.

ORDER APPOINTING RECEIVER.

This matter being opened to the Court by William
E. Skinner, of counsel with the complainant, and by
William A. Lewis and Willard C. Fisk, of counsel with
Robert M. Jarvis, and the corporate defendant, and
it appearing to the Court that the company is with-

ao out funds to carry on its ordinary business, and that
the corporation has become insolvent, and, is not
about to resume its business with isa'fety to the pub-
lic and advantage to ther stockholders, it is there-
upon, on this twenty-eighth day of March, nineteen
hundred and four, <

ORDERED, ADJUDGED AND DECREED
that the said corporation is insolvent, and is not
about to resume its business with safety to the pub-
lic and advantage to the stockholders; -and it being

30 represented to the Court by counsel other than those
above mentioned, that the general creditors and
creditors! holding liens against said property consent
thereto; it is

ORDERED, That Palmier Campbell, of the City
of Hoboken, and J. Warren Hardenbergh, of Jersey
City, both in this State, be, and they herdby are ap-
pointed Receivers, with full power to demand, sue
for, collect and receive, and take into their possession
all the goods and chattels, rights and credits, moneys

4pand effects, lands and tenements, books, papers,
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choses in action, bills, notes andiproperty of every
kind and description belonging to said defendant
corporation; and to do and perform, all the duties im-
gj)sed upon them,, and required by law; and it is

rther

ORDERED, that said Palmer Campbell and T
Warren Hardenbergh, before entering upon their
duties as such Receivers, take the oath of office pre-
scribed by law and give a bond to the Chancellor in
the sum of one hundred thousand dollars con-
ditioned for the faithful performance of their duties,
to be approved as to form and sufficiency by William
G. E. See, one of the Special Masters of this Court-
and it is further ’

ORDERED, that an injunction do issue pursuant
to the prayer of the bill herein to restrain the said
corporation and its officers and agents from exercis-
ing any of its privileges and franchises, and from e |-
ecting or receiving any debts or paying out, selling,
assigning or transferring any of its estate, moneys,
funds,lands, tenements or effects except to the Re-
ce'vers herein appointed; and it is further ordered
that the Receiver continue the business of the com-
pany until the further order of the Court, and said
defendant is hereby enjoined as aforesaid.

Respectfully advised,
W. J. MAGIE,

EUGENE STEVENSON, C
V.C.

Then follows:
Proof of Mailing Copies of Order to Show
Cause.

Oath of Receiver, J. W. Hardenburgh.
Oath of Receiver, Palmer Campbell.
Injunction in usual form.

lo
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ORDER LIMITING CREDITORS.
?

Upon opening this matter to the Court by McDer-
mott &: Fisk-,, of counsel, with the receivers hereto-
fore appointed in this cause.

It is on.this fourth day of April, nineteen hundred
and!four,, ORDERED that the creditors of the said
Jarvis? Terminal Cold Storage Company do present

y~ttr the receivers in this cause and prove be-
fore: them under oath or affirmation, or other-
wise; as the“ said' receiver' shall direct and to
their satisfaction, their several claims and de-
mands- against the said corporations within two
months from the date of this order, or that
they beexcluded from thebenefit of such divi-
dends as may hereafter be made and declared by
this Court upon the proceeds of the effects of such
corporation; and for the better ascertaining the

Acreditors of said corporation and what is due to
them respectively, the said creditors are to be ex
amined as-the said receivers shall direct or may deem
necessary and expedient, and produce books and
papers™* before them on oath or affirmation, (which
oath or affirmation either of said receivers is her.eby
authorized to administer), as well as to examine
under oath or affirmation all such witnesses as shall
be produced before them touching the demands of
said creditors;

AND IT IS FURTHER ORDERED that said
receivers do cause proper advertisements to be pub-
lished in at least one newspaper published in Jersey
City in this State, to be selected by said receivers,
for the creditors of said corporation to come in be-
fore said receivers and prove their claims and de-
mands as in this order is directed ; and that such pub-
lication be made within seven days from the date
hereof; and be continued in such newspaper as afore-
said for the space of four weeks, once in each week.

AND IT IS FURTHER ORDERED that said
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receivers also mail notice of this order to the post
office address of each of said creditors if the same
can be ascertained.

Respectfully advised.
WILLIAM ]. MAGIE,

EUGENE STEVENSON,
V. C. 10

RECEIVERS REPORT No.

The undersigned, appointed receivers in the above
cause of the defendant corporation by order made
herein and dated March twenty-eighth, nineteen
hundred and four, respectfully report :

L That, in pursuance of said order of appoint-
ment, the receivers have duly qualified by giving
bond and takmg the oath of office as required, and
have entered upon the discharge of their duties, and
lave proceeded to take into their possessions the
property and assets of the defendant corporation.

ao

A ,.the recelvers have entered into possession
the cold storage warehouse of the defendant cor-

poration, situated at the northwest corner of Provost
and Twelfth streets, Jersey City, and in pursuance of 3°
the directions of the order appointing them have
continued the business of the defendant company
y continuing the operation of the said warehouse.
t] : 6,Cod storage warehouse business requires
e.P ant’ mcludmS the necessary appliances for
e coo mg process should be continuously run as
ner TTT *'0" of the operation, even for a short
Penod of time, would result in the damage or total
estruct.on of the perishable products stored by eus-
omers with the warehouse men
40



10

4. Tlie receivers have carefully examined the
warehouse plant and appliances, and have also caused
the same to be examined by experts, and find that
the plant of the defendant corporation while
opened for business in January, nineteen hundred
and four, has not' been in all respects completed for
the safe and economical operation of the business.
By reason of the great loss to customers’ property

[Owhich would follow a temporary interruption of the
operation of the cooling apparatus in the plant, it
was designed as is customary in plants of this char-
acter to install a duplicate cooling apparatus, so that
in the event of the temporary stoppage by accident
of one of the cooling systems, the other may be
operated until repairs can be completed and thus
minimize the danger of loss. The plant of the de-
fendant company is constructed on this principle
and a duplicate set of machinery for the operation

ao of the cooling system has been installed, but all t e
connections necessary to complete the duplication of
the system have not been made; this work can be
completed at an expense of about one hundred do -
lars.

The receivers are of the opinion that the comp e-
tion of duplicate machinery for the cooling system
by making the connections in question is absolute y
essential to the safe and continuous operation of the
plant.

S° 5 The receivers have ascertained and report that
in the operation of the defendant company’s plant a
lerge quantity of water is required, and that at pres-
ent this water is obtained from the public water
supply of Jersey City, and the charges for the water so
used constitute a large item of the operating expenses
of the plant. In the construction of the plant in ques-
tion it was intended to obtain the water supply from
artesian wells, and for that purpose three artesian
wells have been driven, one to a depth of six hun-

4Cdred feet, and the other two to a depth of five hun-



dred feet each. These wells have not been used in
the operation of the plant for the reason that prior
to the appointment of the receivers they had not been
connected up with the machinery and the necessary
air compressor and air lift for the operation of the
wells have notbeen installed There is upon the prem-
ises the necessary apparatus to complete the system
for the operation of the wells, which apparatus was
*sent to the premises by the Chicago Pneumatic Tool ,a
ompany, under a conditional agreement, dated
March sixteenth, nineteen hundred and four be
tween them and the defendant company, providing
that the apparatus in question should remain the
property of the vendor, the same being delivered
un i such time as satisfactory arrangements might
be made in regard to purchase and sale, the ap-
paratus to be installed merely for trial purposes, and
if the parties should not come to an agreement for
the purchase of the apparatus by April fifteenth,»
nineteen hundred and four, the vendor reserved the
nght to then enter upon the premises and remove
he apparatus. If the defendant corporation desired
o pure ase the apparatus, it was to pay for it
irteen hundred and ninety-three dollars and fifty
cents; m case the apparatus was not purchased, then
the defendant company was to have returned to it
reig-ht charges, amounting to fifty-three dollars and
eigity-two cents, which it had paid. The apparatus
desci.bed ,n the agreement as consisting of one
ass i» i» 14 by 14 by 14 air compressor, No fm
purchase price thirteen hundred dollars, and one air
receiver 42 inches diameter by 8 inches high, con-
fiee purchase price ninety-three ,dollars and fifty
cen s, together with miscellaneous fittings. The
agreement in question was recorded in the Hudson

teenrhnnHeg,1Ste Si office’ March seventeenth, nine-
gage™u; 4 : dsud " in ,iber 215 of chattel mort-

fltm i Vi ~ined * P
offtm iw T b3 fu e Freetitined ppdfails 2700 4o
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netting up the wells for use, will amount to about
one thousand! dollars, and the cost of purchasing t e
apparatus as set forth in the agreement recited is
thirteen hundred and ninety-three dollars and fifty
cents, making the total expense of completing and
connecting the wells so as to secure a suppy of
water for the operation of the plant twenty-three
hundred' and ninety-three dollars and fifty cents.

The receivers are of the opinion that the comp e-
tion of the system as stated for securing a supply of
water from the artesian wells is necessary in the eco-
nomical operation of the plant and would material y
increase beyond the cost of installation the salable
value of the entire plant.

6 The receivers report that on the fifteenth day
of March, nineteen hundred and) four, policies of fire
insurance were taken out on the building and plant
of the defendant company to the amount of.eig y
thousand dollars; the premiums payable on said pol-
icies being three hundred and sixty-eight dollars,
Which have not been paid and which premium bills
under the terms under which such insurance was
taken out, will become due and payable May first
next. In the opinion of the receivers it is essential
to the protection of the bondholders, creditors and
stockholders of the defendant company that such in-
surance should be continued.

7 The receivers report that the business o
Company at the present time is scarcely sufficient to
3 pay the actual running expenses for wages, coal an

other current charges and is not now sufficient and

the receivers have not come into possession of any
other funds of the company from which to pay the

one hundred dollars required to complete the dup i-

cate cooling system, to pay the twenty-three hun-

dred and ninety-three dollars and fifty cents required
to make ready for use the supply of water from the
artesian wells, and' to pay the three hundred and
sixty-eight dollars which will become due for pre-
mium s on fire insurance ,May first next. In the
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judgment of the receivers all of these expenditures
are necessary to the preservation of the property and
to the economical and profitable operation of the
plant, and would enhance the value of the assets be-
yond the cost of the improvements and would be for
the benefit of the bondholders, creditors and stock-
holders of the defendant company.

8  The receivers report that the property, real and
personal, of the defendant company is subject tcTa lo
mortgage or deed of trust, dated February second,
nineteen hundred and three, made by the defendant
company to the Commercial Trust Company of
New Jersey, trustee, to secure an issue of the com-
pany’s bonds in the aggregate amount of one hun-
dred and fifty thousand dollars, of which issue one:
hundred and twenty-five thousand dollars of bonds
have been subscribed and paid for at the rate of
eighty-eight dollars on the hundred dollars, and
twenty-five thousand dollars of the issue of bonds 10
have passed out of the control of the defendant com-" -
pany under circumstances which may raise the ques-
tion as to whether they have been legally sold and
are a valid liability of the defendant company.

There has been filed in the Clerk’s office of Hud-
son County mechanics liens against the lands and
buildings of the defendant company, constituting the
cold storage plant as follows:

No. 2743, L. 8. p. 152, Ferbuary 25, $12,833.14,
The Taylor-Martin Engineering Company. 30
No. 2745 L. 8, p. 154, March 10, $25,075.35, Fred-
erick W. Cane, trading as W. H. & F. W. Cane.

No. 2746, L. 8, p. 154, March 12, $4,160.67, Heine
Safety Boiler Company.

No. 2748, L. 8, p.. 155, March 21, $1,325, Electri-
cal Construction and Supply Company.

No. 2749, L. 8, p. 156, March 21, $1,699.75, Elec- <
trical Construction and Supply Company.

No, 2751, L. 8, p. 157, March 28, $1,302.50, B. F.
Sturtevant Company. 40
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No. 2753, L. 8, p. 158, April 6, $155, Timothy W.
Dorsett.

There is a second mortgage upon the company’s
building and lands amounting to sixteen thousand
five hundred dollars, held by the Erie Railroad Com-
pany. The remaining indebtedness of the company,
the receivers believe to be unsecured.

0. The receivers respectfully submit the matters
aforesaid for the consideration and direction of the
Court, and recommend that they be authorized to
borrow the sum of twenty-nine hundred dollars, to
be expended for the purposes hereinbefore recited,
and to issue for the money so borrowed the receiv-
ers certificate or certificates to bear interest at the
rate of six per centum per annum from the date of is-
sue, which certificates shall be made a first lien upon
the property and assets in the hands of the receivers
paramount to the lien thereon of all lieniors and

a6 creditors of the defendant company, or that the

Court make such other order in the premises as may
be deemed proper.
Dated April 18, 1904.

Respectfully, .
J. W. HARDENBERGH,'
PALMER CAMPBELL,
Receivers.
McDermott & fisk,
Solicitors.

Affidavits of Receivers attached.

ORDER TO SHOW CAUSE ON REPORT No. 1.

Upon reading and filing report number one, dated
April eighteenth, nineteen hundred and four, of John
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W. Hardenbergh and Palmer Campbell, receivers

of the above named defendant corporation, wherein
satd receivers ask leave of the Court to borrow the
sum of twenty-nine hundred dollars upon receivers’
certificates to be issued under authority of the Court
to bear interest at the rate of six per centum per an-
num from the date of issue, and from the monevs
so borrowed to complete the duplicate cooling svs-
tem m the defendant’s cold storage plant; to com-.o
piete, connect and make ready for use the supply of

water from the artesian wells on the premises, and to

K/?y premiums on fire insurance policies coming due

av first, next.

tee"th day. °f April, t
pundred and four et A N d DR D

counsel with the receivers, ordered, that the credit-
ors and stockholders of the defendant corporator
show cause at Chancery Chambers, Jersey City, on
May second, nineteen hundred and four, at ten*°
oclock m the forenoon, or as soon thereafter as

beauTh " " hr rd” Why the recdvers should
? " -
cates 4 tt]ﬁe amount under the te%%(s:elgﬁ ért%g

for; dr algld Why sudl, certjficate or ¢ r—
not made_a first fen upon t

tlﬁcates shoul
(fl 16

m a h assets
to the t reCe'VerS Subse(luen’ and subject only

defendantsBmpad, St WacBdatheeBIORE st «

nineteen hundred and three, and made by the defend

CI‘I’V' L

eC to SeCUre an Issue °f corpprat
Bongs tot e aggregate amount of one hunc(l)re)cf)

fen a°nr:nd d°',arS” “ d the de S “ e
fo seen.A“ fflpany ‘o.the”Erie Railroad Company,
dollars. SUm ° SXteen thousand «ve hundred

ord”A:4 ,S i“ thered ordered, that copies of this
served on the stockholders and creditors 40
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(other than creditors who have filed mechanics’ liens
against the lands and buildings of the defendant cor-
poration) within four days from the date hereof by
mailing such copies to such creditors and stockhold-
ers to their post office addresses as nearly as the
same can be ascertained, and that copies of this order
and of the said receivers’ report be served within
the same time upon the following creditors of the
io defendant company, or their attorneys, who have

filed mechanics’ liens against the lands and buildings
of the defendant company, as follows:

The Taylor Martin Engineering Company, $12,-
833.14, February 25, 1904.

Frederick W. Cane, trading as W. H. and F. W.
Cane, $25,075.35, March 10, 1904.

Heine Safety Boiler Company, $4,160.67, March
12, 1904.

Electrical Construction and Supply Company,

20 $1,325.00, March 21, 1904.

Electrical Construction and Supply Company,
$1,699.75, March 21, 1904.

B. F. Sturtevant Company, $1,302.50, March 28,
1904.

.Timothy W. Dorsett, $155.00, April 6, 1904.

It is further ordered, that the service of uncertified
copies of theis order, and of the said report shall be
sufficient.

Respectfully advised,
S®
WILLIAM J. MAGIE,
C.
EUGENE STEVENSON,

V. C

Then follows petitions of Heine Safety Boiler Co.,
Taylor Martin Engineering Co., and F. W. Cane,
Robt. A. Keasby Co., Electric Construction and Sup-
ply Co., for leave to issue summons on mechanics
lien claim; notices of motion and orders granting

Ao such leave.
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Then follows :

Proof of mailing notices to creditors to file claim
and proof of publication thereof.

Proof of mailing and of service of receivers’ report
No. t and of order to show cause thereon (sent to %
creditors and stockholders).

Notice and petition of Gardeman and Jungcias$ES
and order for payment.

ORDER FOR ISSUING RECEIVERS’ CERTIF-

ICATES.
(Filed May 5, 1904.)

The report No. 1 and application for dkeetion,
dated April eighteenth, nineteen hundred and lour,
of John W. Hardenbergh and Palmer Campbell, the
receivers appointed in the above cause for the jde-
fendant corporation, having been heretofore pre-
sented and filed, and an order to show cause thereon,
dated April nineteenth, nineteen hundred and four,
having been heretofore made, requiring- the cred-
itors and stockholders of the defendant corporation
to show cause at this time and place why said re-
ceivers should not be authorized to borrow the sum
of twenty-nine hundred dollars upon receivers’ cer-3°
tificate or certificates, to be issued under the author-
ity of the Court, to bear interest at the rate of six
per centum per annum from the date of issue, and
from the moneys so borrowed to complete the -.dupli-
cate -cooling system in the defendant’s cold storage
plant, to complete, connect and make ready for use
the water -supply from the artesian wells on the prem-
ises, and to pay premiums on fire insurance policies
becoming due May first, nineteen hundred and four,
and why such certificate or certificates should not hegg9



made a first lien upon the property and assets of the
defendant corporation in the hands of the receivers
subsequent and subject only to the two mortgages
on the property of the defendant company, one
dated February second, nineteen hundred and three,
and made by the defendant Company to the Com-
mercial Trust Company of New Jersey, trustee, to
secure an issue of corporate bonds, to the aggregate

Io amount of one hundred and fifty thousand dollars,
and the other made by the defendant company to the
Erie Railroad Company, to secure the sum of six-
teen thousand five hundred dollars.

And proof being now made and filed that the said
order to show cause has been duly served on the
.stockholders and creditors, including mechanics lien
creditors of the defendant corporation, within the
time and in the manner as in said order provided.

And the said application of the said receivers and
20 the said order to show cause now coming on to be
heard, and the Court having heard the arguments of
counsel for the said receivers, and of Francis A. Nott,
Jr., of counsel with the Taylor-Martin Engineering
Company, and Electrical Construction and Supply
Company; and of Robert L. Lawrence, of counsel
with Frederick W. Cane, trading as W. H. and F. W.
Cane; James P. Northrop, of counsel with Heine
Safety Boiler Company; all of whom approved of
said application, and Edward Q. Keasby, of counsel
3° with B. F. Sturtevant Company, who opposed
said application, and having duly considered the said
application and arguments, and considering it for the
best interests of the stockholders and creditors of the
defendant corporation and necessary for the care and
preservation of the assets in the hands of the receiv-
ers that the borrowing of said sum of money on
receivers’ certificate or certificates for the purposes
aforesaid should be authorized:—
It is on this second day of May, nineteen hundred
4c and four on motion of McDermott & Fisk, of
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counsel with the receivers aforesaid, ORDERED,
that John W. Hardenbergh and Palmer Campbell,
receivers of the Jarvis Terminal Cold Storage Com-
pany be and they hereby are authorized to borrow
the sum of twenty-nine hundred dollars upon re-
ceivers’ certificate or certificates, to be issued by
them upder the authority of this Court, to bear in-
terest at the rate of six per centum per annum from
the date of issue, and that from the moneys so bor- 10
rowed, the said receivers be authorized to complete
the duplicate cooling system in the defendant’s cold
storage plant, to complete, connect and make ready
for use the supply of water from the artesian wells on
the said premises, and to pay premiums on fire in-
surance policies which became due May first, nine-
teen hundred and four.

And it is further ORDERED that the said receiv-
ers certificate or certificates for the amount aforesaid
when issued shall be a first lien upon all the property
and assets of the defendant corporation in the hands
of the said receivers subsequent and subject only to
the mortgage now on the property of the defendant
corporation, dated February second, nineteen hun-
dred and three, and made by the defendant corpora-
tion to the Commercial Trust Company of New
Jersey, trustee, to secure an issue of corporate bonds
to the aggregate amount of one hundred and fifty
thousand dollars, and to the mortgage made by the
defendant corporation to the Erie Railroad Com-8o
pany, to secure the sum of sixteen thousand five hun-
dred dollars; but this order shall in nowise be deemed
to be an adjudication between the parties as to the
priority of the several mortgages mechanics’ liens or
other claims against the defendant corporation.

—

o

Respectfully advised.
WILLIAM J. MAGIE,

EUGENE STEVENSON
V. c 4o
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RECEIVERS” REPORT NO. 2.
INVENTORY AND LIST OF CREDITORS.

(Filed May 16, 1904.)
IN CHANCERY OF NEW JERSEY.

John W. Hardenbergh and Palmer Campbell, ap-
*©pointed in ttbeabove cause Receivers of the defendant
corporation, respectfully submit to the Court the fol-
lowing inventory of all the estate, property and
effects idf the defendant corporation that 'have come
tn their hands, its nature and probable value and an
account of all debts due from and to it as nearly as
the same can now be ascertained; the inventory be-
ing made as of March 29, 1904, the date on which
the Receivers qualified.

»0 INVENTORY.

Eleven (33) lots of land on Provost,
Hath and 13th Sts., Jersey City, N.
J., known as lots one (1) to ten (10)
both inclusive, and lot thirty-two
(32) in ©lock 185 on Fowler’s Offi
cial Assessment Map of Jersey City,
T Ty T $37,000.00
(See Note “A” attached.)
3° Cold Storage Warehouse erected on
above lands, with equipment in
same as follows—
Cash paid for construc-
[ 70} o NN .$157,401.07
Cash due for construction 28,285.96
Cash paid for equipment.. 64,096.08
Cash due for equipment.. 46,161.29  2"5,944.40

(See Note “B” attached.)
it® Promissory note of R. M. Jarvis, dated
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Jan. 20, 1904, due six months after
date, to order of company at its
office, 12th and Provost Sts., Jersey
CatY e
(See Note “C” attached.)

Cash payments to Jarvis & Co., as ap-
pears from company’s books against
which is claimed an off-set of
$60094.52 e e

Balance due on original subscriptions
to capital stock.....cooeveeviiineneenncn.
(See Note “D” attached.)

Balance due on underwriters subscrip-
tion to stock, pledged with United
States Mortgage and Trust Co. of
New YOork .

(See Note “E” attached.)

Accrued and uncollected storage
charges on goods in storage...........

Cash on deposit with Third National
Bank, Jersey City, at date of ap-
pointment of Receivers.......ccc.c........

Cash on deposit with Commercial
Trust Co. of New Jersey at date of
appointment of Receivers...........

Total
LIABILITIES.

Mortgage bonds secured by Trust
Mortgage to Commercial Trust Co.
o New Jersey, Trustee, dated Feb.
A>1903» recorded Hudson Co. Regis-
ter’s Office, Feb. 21, 1903, in Book
48b of Real Estate Mortgages,
page 391, and in Book 207 of Chat-
tel Mortgages, page 416—author-
ized isSSUE...ccvrurucinnnnn

2.500.00

2.125.00 13

150.00

II,600.00

1,181.04 *°

213.61

6.18

$350,720.23
0

$150,000.00 *0
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(See Note “F” attached.)

Bond and Mortgage of Jarvis Ter-
minal Cold Storage Company to
The Erie Railroad Company, dated
Dec. 16, 1903, recorded Dec. 18,
1903, Hudson Co. Register’s Office,
Book 504 of Mortgages, page 633.
(See Note “G” attached.)

10 Taxes on real estate due Jersey City

as follows:—
Taxes 1901 ...t ceeeuennee 610.40
Taxes 1902 .cccevveeeveerrueenuenne. 606.04
Taxes 1903 ccevevereeneenercnene 1,562.00

In addition interestat the rate of 10
per cent, perannum is chargeable
on these water bills from thirty days

20 from the year of levy to date of pay-
ment.

Water bills due Jersey City as follows:

Bill Oct. 14, 1903, metered

Bill Apl. 2, 1904, metered

In addition interest at the rate of 10
30 per cent, per annum is chargeable
on these water bills fro mthirty days
after they became due to date of
payment.

Note of company held by United
States Mortgage Company of New
YOrK oo

Interest on above to be added.

(See Notes “E” and “F” attached.)

Note of company held by Third Na-
AC tional Bank of Jersey City

16,500.00

2,778.44

766.50

20,000.00

5)743-00



This was a contingent liability and
has been discharged since the ap-
pointment of the receivers. The
company may still be liable to the
firm of Garderman & Jungclaus, of
Newhall, Towa, for $743.00 of this
amount.
Overdraft on deposit account of com-
pany with United States Mortgage lo
and Trust Company of New York. 4,649.97

GENERAL CLAIMS.

W. H. and F. W. Cane (mechanics’

lien filed ) ..coooveeeeiiiieeeeeeee, 25A 7535
Electric Construction & Supply Co.

(mechanics’ lien filed) ..................... 3,024.74
Heine Safety Boiler Co. (mechanics’

lien flled) ......................... | P 4,160.67 *0
Taylor-Martin Engineering Co. (me-

chanics’ lien filed).......cocovuvevereenenee 12A33 14
B. F. Sturtevant (mechanics’lien filed) 1,302.50
T. W. Dorsett (mechanics’ lien filed). i55-00
Carbondale Machine Co. ....ceeue..e.. 15)933-00
P. & H. Conlon......cccoeoenevenncncinenns 350.00
Gould Manufacturing Co.....cceceevenenee 648.84
Geo. Howland Stoddard........ 1,681.70
American Desk & Stool Co................. 100.00
N. Y. & N. J. Telephone Co.............. 64.50 30
Ice Refrigeration.......cceeevecevecceuenennnne. 75.00
Arthur L. Perkins......ceccceee. . 25.46
“Cold Storage” .......ccccoevevvecvcninicnccnne. 7i- 50"
J. E. CarlocK.....coeveeeeeeeeeeeeeeceenee 4.00
Cockburn Barrow & Machine Co___ 186.93
Geo. A. Hay.ooovveeeneireceeene . 46.03
Tock Bros......cceeeveveneeenecncnnenes 209.40
Fairbanks & Co...cccoeverueuccnenunncneeee % 135 00
Deane Steam Pump Co......ccccoceeueuneneee 5.40

Jas. L. Robertson & Son........c.c..... 7.93 i©



Arthur Mountain & Co................. 2:50
E. J. Batchelar.....ccooeureunennne... 225.85
Carbondale Chemical Coes+eee-- 1,968.70
Jos. Dixon Crucible Co............... 4-5°
Everson & Reed....ccocovenrcnncne. 49-45
“Fruit Produce” .....c.ccocevnenene. 6.00
Fagan Iron Works.....ccccoeveeenenee 3-52
Albert Hepp & CO.eveeerveeenee 17-45
Robert A. Keas'bey Co................. 97500
T. R. McMann’s Sons......cce........ 85-27
F. Macy CO e, 60.02
Fugsley & Chapman........cccccuee. 13-30
Spook & Son........ I 85.00
G. R. Sheppard.....ccceevvevenuennee. - 8.63
F. Underhill ..oooccvecroeer e >:09
Whitney & Kemmerer............... 25-53
Wirithrop & Stimson. 590.00
Eastern States Refrigerating Co 168.02
20 Gardemann & Jungclaus.. ...... 11.53
Jersey City Coal Co....cceueeneeee. 1200
Jarvis & CO.eeeeeeeeeeee e, 094.52
Palmer Campbell ..........cccene.e. 105.67
Taylor Brothers Co................... 45-33
W. S. Batdheller..........ccccoc.c...... 335-83
A.]. Ditrnar, Jr..... e 56-65
Hall-Jagels Beilis Co......ccc.c....... 423-32
The Henry Johnson Co............ 37-95
John S. Menagh Co................. 17215
30 National Machine Painting Co i55-00
Borne, Scrymser Co................. 36.15
F. B. Brilliooooecosoeee 49-9°
William Sumner Belting Co. . 80.68
Snow Steam Pump Works-— 1,104.94
The Reeves Engine Co............. 575-0°
C. G. Dennison & Son........... 226.10
Page, Dennis & Co....ccceueeenee. ;60'(;2
Morrow & Day.....cccceeeuene. ’
Williams & Petyers———— - 62.81
United Electric Co. of N. J. .- 509-44

ac Otis Elevator Co 2.167.50



W. M. Obergful......ccccoouevunucen.
2.00

Western Union Telegraph Co. . i6.15
Hay Foundry & Iron Works..........

X 2,100.66
Horace Dickerman ............... 106.00
H. F. Jones....cooveveerveeennn, 9‘69
Strong Machinery & Supply Co........ 3' 98
Leighton G. Knipe......coceeueuenc. 875'00
The Under Feed Stoker Co. of Amer-

A .eeeenne

C. H. O'Neil 683-34 10

. 210.43
Commercial Trust Co of N. ] 48.36
Commercial Trust Co. of N .J., Trustee 814 25
Commercial Trust Co.of N. J.,'Trustee 350.00
Commercial Trust Co. of N. JL— I ’00

Ihe foregoing list of liabilities and general claims
is made up from the records in the Hudson County 20
Clerk’s and Register’s offices; the'books and memo-
randa of the defendant company and the sworn
claims as so far presented to- the receivers. The
time for creditors to file claims expires June 4, 1904.
The receivers have not yet passed upon and allowed
or disallowed any of the claims filed with them, and
this report is presentediwithout prejudice to their
right under the law to allow or disallow any of said
claims.

NOTE “A” LOTS AT PROVOST, 12TH AND *°
13TH STREETS.

a cuiiMU'eranon ot "Une dollar
n other valuable considerations,” and by the fol-
lowing description:—



All that certain tract or parcel of land and prem-
ises situate, lying and being in Jersey City, County
of Hudson, State of New Jersey, consisting of eleven
fn) lots, described and bounded as follow's:

Beginning at a point at the southwest corner of
Provost street and Thirteenth street and running
in a southerly direction along the westerly side of
Provost street two hundred (200) feet to Twelfth

I0 street; thence westerly along the northerly side of
Twelfth street one hundred and fifty (15°) feet>
thence northerly and parallel with Provost street one
hundred (100) feet; thence easterly and parallel with
Twelfth street twenty-five (25) feet; thence northerly
and parallel with Provost street one hundred feet to
Thirteenth street, and thence easterly along the
southerly side of Thirteenth street one hundred and
twenty-five (125) feet to the place or point of be-
ginning.

20

At the time of the incorporation of the Company
(certificate filed October 2, 1902), Robert M. Jarvis
held an option dated September 22, 1902, from Na-
thalie Jarvis for the purchase of the above described
lands for $22,000. Jarvis and Company (of Which
firm Robert M. Jarvis was then a member) owne
certain sheds and buildings then on this land and also
held a lease of the property.

At a meeting of the Board of Directors, held Oc-

tober 27, 1902, Robert M. Jarvis submitted a pro-
posal in writing to convey to the Company his rights
under his option of purchase with Nathalie Tarvis; to
give an option for the Company to purchase for
three thousand dollars in cash the title of Tarvis and
Company to the buildings, sheds and improvements
on the property including the leasehold interest; to
convey the right to use the railroad tracks then used
by Jarvis and Company in the adjacent streets as pro-
vided in an ordinance of the Common Council of

4CJersey Citv, passed April 26, 1864, and to turn over
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all drawings, plans and specifications in reference to
a proposed cold storage plant which he had thereto-
fore secured, for the sum of thirty thousand dollars,
to be paid for in the stock of the Company at its par
value.

The directors accepted) the proposal and a contract
accordingly was entered; into and' the thirty thousand
dollars of stock ordered issued to Robert M. Jarvis.
It appears from the books of the Commercial Trust
Company, of New Jersey, the registrar of the stock,
that Certificate No. i for two hundred and fifty shares,
and Certificate No. 2 for fifty shares were issued to
Robert M. Jarvis December 30, 1902. The option to
purchase from Nathalie Jarvis expired November 22,
1902. On November 20, 1902, the executive com-
mittee of the Board of Directors of the Company
authorized' the acceptance of the option. The Comr
pany secured the deed 'from Mrs. Jarvis, paid to her
$8,000 in cash and executed to her a purchase money
mortgage for $14,000, and this action by the officers
was ratified at a director’s meeting held December 2,
1902.

On February 19, 1903, the executive committee
of the Board of Directors authorized the officers of
the Company to pay off the mortgage of the Com-
pany held by Mrs. Nathalie Jarvis, by paying to her
$7,000 in cash and interest on the mortgage to date
of payment, and giving to her the Company’s note
for $7,000, due in sixty days with interest at 5 per
cent., and also delivering to her stock of the Com-
pany of the par value of $7,000, as collateral to the
note. This transaction was carried through; the
mortgage was cancelled; the note delivered to Mrs.
Jarvis, and the stock issued. The $7,000 of stock
was not issued directly to Mrs. Jarvis. A written
communication dated February 19, 1903, from the
Secretary of the company to the Registrar of the
Stock, states that Certificate No. 5, for seventy shares
of stock; was issued to William H. Gibson as “the

*A

ao

to
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duly authorized agent of Mrs. Nathalie Jarvis. The
note still remains unpaid.

On December i, 1902, the executive committee of
the Board) of Directors authorized the payment of
$3,000 to Robert M. Jarvis for the right, title and in-
terest of himself and Jarvis and) Company in the
sheds and improvements on the lands as provided for
in his contract with the Company, and the money

jqg was so paid to him. This action was reported to the
directors at their meeting held December 2, 1902.
and ratified.

The Company has paid for the lands, lease, &c,,
$30,000 in stock to Robert M. Jarvis; $3,000 in cash
to Jarvis and Company; $15,000 in cash to Nathalie
Jarvis, and owes on note secured by stock, $7,000.

The cash payments appear in the Company ac-
counts under1 cost of “Construction of Plant.”

aoNOTE “B”—COST OF PLANT AND EQUIP-
MENT.

The figures of cost of construction and equipment
are taken from the books and memorandum of the
Company. No building contracts were filed in the
Clerk’s Office of Hudson County.

The following is a list of contracts for building
and equipment as the same have come into the pos-
session of the Receivers :—

30
Date. Contractor." Contract Price.
November 15, 1902— Carbondale Machine Co.
Refrigerating Machinery.
$2,400.00
December 2, 1902—W. H. & F. W. Cane.
Buildings.
$79,413. 00
January 28, 19°3—P* -H & J* Conlon.
Driven wells.
82,400.00
40



Rate per foot of driven wells.

February n, 1903— Otis Elevator Co.

Elevators.
$8,670.00
February 25, 1903—The Clonbrock Steam Boiler
Co.

Steel smoke stack.
$1,040.00 10
March 13, 1903.. .—Underfeed-Stoker Co.
Mechanical stokers.
$1,825.00
March 16, 1903...— Heine Safety Boiler Co.
Water tube boilers.
$5,518.00
March 26, 1903.. .—Electrical Construction & Sup-
ply Co.
Electric motors.
$2,650.00 20
April 29, 1903. ...—TheGoulds Manufacturing Co.
Power pump.

$2,275.00
June 4, O3 ........ — Electrical Construction & Sup-
ply Co.
Electric generators, &c.
$6,799.00
July 20, 19°3 .. —Reeves Engine Co.
Engines.
$575.00 9o

September 21, 1903— Taylor-MartinEngineeringCo.
Constructing Engineers.
10 per cent, of cost of work
December 4, 1904— National Machine Painting Co.
Painting.
$280.00

The following is a list of mechanics liens filed
in the Hudson County Clerk’s office up to the date
of this report:— 40
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No. 2743, L. 8, p 152, February 25, 1904, $12,-
833.14. The Taylor-Martin Engineering
Company.

No. 2745, L. 8, p. 154, March 10, 1904, $25,075.35.
Frederick W. Cane, trading as W. H. &
F. W. Cane.

No, 2746, L. 8, p. 154, March 12, 1904, $4,160.67.
Heine Safety Boiler Company.

IONo. 2748, L. 8, p. 155, March 21, 1904, $1,325'
Electrical Construction and Supply Com-
pany.

No. 2749, L: 8, p. 156, March 21, 1904, $1,699.75,
Electrical Construction and Supply Com-
pany.

No. 2751, L. 8, p. 157, March 28, 1904, $1,302.50,
B. F. Sturtevant Company.

No. 2753, L. 8, p. 158 April 6, 1904, $155- Timothy
W. Dorsett.

20 May 6, 1904, $975.00, Robert A. Keasbey
Co.

NOTE “C”—s2,500 NOTE OF R. M. JARVIS.

This note was given to, and accepted by the Com-
pany in payment of stock subscription of Mr. Robert
Jarvis, President of the Company, as evidenced by the
following extract from the minutes of a meeting Jan-
uary 20, 1904, of the Executive Committee of the
Board of Directors:—

“Whereas, Mr R. M. Jarvis wishes to purchase
“fifty (50) shares of the capital stock of this Company
“at par, and offers in payment of same twenty-five
“hundred dollars ($2,500) in cash and his six months’
“note for twenty-five hundred dollars ($2,500);

“Be it therefore resolved', That we accept the said
“R. M. Jarvis’s offer and'deliver to him, through the
“Commercial Trust Company of New Jersey, fifty

“(50) shares of the capital stock of the Company
AC “duly countersigned and registered.”
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Certificate of stock No. 28 for fifty shares was is-
sued January 20, 1904, to Robert M. Jarvis as ap-
pears by the books of the registrar of stock.

NOTE “D.”—BALANCE DUE ON ORIGINAL
SUBSCRIPTIONS OF STOCK.

Prior to the incorporation of the Company, the
promoters circulated a subscription paper to the
stock in the proposed Company, the subscribers
agreeing to pay for the stock at par. A considerable
amount of stock was subscribed for under this paper
and paid for in full, but the books and memoranda
of the Company show a balance of unpaid subscrip-
tions amounting to $150. The original subscription
papers have not come into the possession of the Re-
ceivers.

NOTE “E.”—UNDERWRITING AGREEMENT
AND SUBSCRIPTIONS TO STOCK.

At a meeting of the Executive Committee of the
Board of Directors of the Company held October
29, 1903, the following resolutions were adopted:—

“WHEREAS, it is necessary that this company
“raise the sum of twenty thousand dollars for the
‘purpose of paying for the completion of its cold
“storage warehouse now in process of erection;

“RESOLA ED, that is is expedient to sell and
“dispose of two hundred shares of the authorized
“capital stock of this company, at par, and the proper
“officers of this company are authorized and em-
“powered to obtain subscriptions for the same, it
“being understood that the present 'stockholders of
this company shall be first offered an opportunity
to subscribe for the same to the extent of twenty
“cent of their present holdings;

Q
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“Further Resolved, that such subscriptions be re-
ceivable payable ninety clays from the date thereof.

“AND WHEREAS, it is necessary that the com-
pany raise for its immediate purposes to pay for the
“completion of the building aforesaid the sum of
“$20,000;

“RESOLVED, that the proper officers of this
“company be and they hereby are authorized to bor-

ro “row from the United States Mortgage and Trust

ao

“Company twenty thousand dollars upon the note of
“the Jarvis Terminal Cold Storage Company, the
“said note to be payable in ninety days and to be
“secured by an assignment of the subscriptions to the
“stock aforesaid.”

In pursuance of this authority a note for $20,000
was made and delivered to the United:States Mort-
gage and Trust Company of New York, and that
sum was received by the Storage Company, subscrip-
tions to one hundred and sixty-one shares of stock
at par were obtained under an underwriting agree-
ment, dated November 21, 1903, which was to be de-
posited with the United States Mortgage and Trust
Company, of New York, as collateral for the above
loan. The original underwriting subscription agree-
ment has been lost or mislaid and is not now in the
possession of the Trust Company or of the Receivers.

The following list of the names and addresses of
the subscribers to stock under this underwriting
agreement is furnished by the Trust Company:

R. M. Jarvis, 68 Broad S't, N. Y ............ 40 shares
Jas. H. Blakemore, 68 Broacf'St.,, N. Y. 5
R. M. Jarvis, Jr., 68 Broad St., N. Y .. .. 6
W. O. Smith, Produce Exchange, N. Y. 5
Louis Cellar, 44 Cedar St.,, N. Y ............ 10
Sig. Goldstein, 44 Cedar St., N. Y ........ 10
Chas. F. Mattlage, 335 Greenwich St.,
NoY e e 10
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Wm. Buchanan, 14 East 6gth St.,, N. Y. 5
Dudley D. Fleming, 249 Washington

Sty N Y s e 5
Dr. Wallace Pyle, 15 Exchange PI,
] = € e 5 ¢

L. G. Knipe, 13th & Provost Sts., J. C. 5
Luther D. Martin, 365 Market St.,,
Newark, 'N. J .cooereriieriene. (@)
Frank 'A. White, Newark, N. J ......... .. . 5
Bronson Winthrop, 32 Liberty St.,N. Y. 2
Oscar Wollheim, 46 Warren St.,N. Y. . 10
Alvin Beveridge, 10 Wall St.,, N. Y __ 10
Geo. B. Wilson, 15 Exchange PI,J. C.. 10
Wallace, Muller & Co., Broad & Pearl

Sts., NL Y oo, 2
Robt. McCreery, Produce Exchange
NoY T
161 “

Under this subscription and agreement the sum
of four thousand five hundred dollars has been paid
in to the Trust Company, who have applied the
amount to the indebtedness due them by the Stor-
age Company

It is claimed that Robert McCreery, shown on
foregoing list as a subscriber to one share of stock,
in fact never signed the subscription agreement.

NOTE “F,”—ISSUE OF MORTGAGE BONDS.

Under the trust mortgage executed to the Com-
mercial Trust Company'of New Jersey, trustee, an
issue of $150,000 of first mortgage gold bonds was
authorized, the bonds to be of the denomination of
$1,000 each, and to' become due February 1, 1903,
with interest of 6% payable February and August,
each year. The mortgage covers the lands and buiid-

20

30

mgs at Provost, Twelfth and Thirteenth streets, Jer-40
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sey City; the right to the railroad tracks in Twelfth
street, as acquired by agreement with Robert M.
Jarvis dated October 27, 1902, and all the machinery,
boilers, engines and personal property whatsoever,
with all corporate rights, privileges and franchises,
excepting merchandise, accounts receivable, bills re-
ceivable and cash. $125,000 of the bonds were to
be immediately certified by the trustee and delivered

IOby the company, the balance of $25,000 of the bonds
were to be reserved for the purchase of additional
property or the erection of future additions and im-
provements to the company’s plant, and were to be
certified and delivered by the trustee under the fol
lowing conditions:

“Whenever, after the plant under construction by
“the Storage Company at the date hereof shall have
“been fully completed and equipped, the Storage
“Company shall furnish to the trustee a certificate

20 “signed by its president or vice-president and also by
“its treasurer, and verified by the oath of the signers,
“that the Storage Company has purchased or is
“about to purchase additional property, real or per-
sonal, in addition to the plant now under construc-
tion, or has erected or proposes to erect additions
“or improvements to such plant, and stating also
“the cost of such purchase or of such additions or im-
provements, the trustee shall certify and deliver, on
“the order of the treasurer of the Storage Company,

30 “countersigned by its president or vice-president,
“an amount of bonds equivalent at par to amount
“certified in such certificate to have been expended,
“not exceeding the amount of twenty-five thousand
“dollars par value; and such certificate shall be con-
clusive evidence to the trustee of the facts therein
“stated, and shall be full warrant and protection to
“the trustee for any action taken by it on the faith
thereof.”

A subscription agreement was entered into Feb-

dC ruary 16, 1903, between the company, the subscribers
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thereto and the Commercial Trust Company of New
Jersey wherein the subscribers agreed to purchase
bonds of the company at the rate of 88% and accrued
interest, that is to say, $880 for each bond of $1,000
par value. The subscription to the bonds was made
payable in installments to the Commercial Trust
Company of New Jersey as depositary for the bonds.
e money paid to the depositary was subject to the
order of the company. Upon the execution of the
mortgage, $125,000 of bonds were to be certified by
the trustee, delivered to the company and deposited
with the depositary under the agreement in question.
he provision m this supplemental agreement as to
the issue of the balance of bonds amounting to
$25,000, is as follows:

“The balance of the issue of bonds, namely,
$25,000 par value shall only be certified by the trus-
tee under said mortgage and issued by the Jarvis
Company to pay for the acquisition of additional
property or the erection of extensions to the plant
of the Jarvis Company under construction.”

The agreements as to the subscription to the
bonds were carried out and $125,000 par value of
bonds were sold at $880 a bond, producing
$110,000, which amount was paid over by the deposi-
tary to the company.

Under date of December 22, 1903, a certificate in
the form required under the terms of the trust mort-

IO

gage and subscription agreement of February 16, 3°

o3, was presented by the company to the trustee
under the mortgage, certifying to the acquisition of
additional property and the erection of extensions
to the plant-costing more than $26,000, and request-
ing the trustee to certify the additional $25,000 of
bonds and to deliver the same to the company. Un-
der this certificate the trustee certified the bonds,
and the same were delivered to the company. It
does not appear that any corporate action was there-
after taken, authorizing the sale or pledge of this

lo
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$25,000 of bonds. It appears, however, that these
bonds passed out of the control of the company be-
fore the appointment-of the receivers, under circum-
stances which are stated by Robert M. Jarvis to be as
follows:

The company had a loan with the United States
Mortgage and Trust Company of New York of
$20,000 secured by the company’s note and other

TOcollateral. Mr. Jarvis, as president of the com-

30

pany, took the twenty-five bonds to the office of the
United States Mortgage and Trust Company of New
York for the purpose of negotiating a further loan.
The proposal was submitted to the officials of the
Trust Company, who stated that they would take the
matter under advisement, and pending their reply,
Mr. Jarvis left the bonds in the custody of the Trust
Company. Some days later, Mr. Jarvis went to the
office of the Trust Company accompanied by a repre-
sentative of Cane Company, one of the contractors
and creditors of the company, and was informed that
the Trust Company would not negotiate a further
loan on thhe bonds. Mr. Jarvis then requested the re-
turn of the bonds, but was told that the Trust Com-
pany would hold them as additional collateral to their
existing loan. After some discussion the Trust Com-
pany delivered up five of the bonds to Mr. Jarvis, who
thereupon turned them over to the representative of
Cane Company as security for the indebtedness due
to it by the company. Cane Company subsequently
caused the bonds to be sold at auction, and they were
purchased at the price of fifty ;ents on the dollar.

The coupons on $125,000 of the bonds becoming
due August 1, 1903, and February 1, 1904, were paid
by the company. The coupons due August 1, 1903?
on the extra $25,000 of bonds, were cancelled by the
trustee before delivery of the bonds to the company,
the coupons on these bonds due February 1, i9asb

4o have not been paid or presented for payment.
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The receivers, in order to preserve the rights of
all the parties in interest so soon after their appoint-
ment as the facts came to their knowledge, served
written notice upon the United States Mortgage
and Trust Company of New York, demanding the
return of the $20,000 of bonds held by them and
notifying them that it was claimed that the bonds
had not been legally issued by the defendant com-

Py

NOTE “G.”—ERIE RAILROAD COMPANY
MORTGAGE, $16,500.

This mortgage bears interest at the rate of 5% per
annum, payable semi-annually, and is due December
16, 1904, and contains a privilege to the mortgagor
of paying the principal at any time before said date

O

of payment. It also contains the following clau se 20

, “™ s Pr°Perty is subject to a prior mortgage
Agiven by said Storage Company to the Commercial
“Trust Company of New Jersey, as trustee, to secure
“the payment of bonds to the amount of $150,000
“and said mortgage is recognized as orior to this
“to the full amount thereof, whether said bonds have
“yet been issued or not.”

There has come into the possession of the Re-
ceivers an agreement of even date with the mort-

gage between the Erie Railroad Company and Jar- 3°

vis Terminal Cold Storage Company, reciting that
the Erie Railroad Company has loaned to the Jarvis
ompany $16,500 on mortgage, and that there is a
track connection between the cold storage plant and
the Erie Railroad Company, and agreeing in con-
sideration of the loan substantially as follows:

First. The Storage Company agrees that it will
not make any track connection with any other rail-
road than the Erie Railroad Company. The Erie

Railroad Company agrees to maintain a suitable con- 4Q



nection on the southerly line of Twelfth street be-
tween its tracks and the tracks run across the street
and on the property for the transaction of the Stor-
age Company business.

Second. The Storage Company agrees that it
will give preference for storage accommodations to
the business of the Erie Railroad Company and its
customers over the business of other customers.

IO Third. Rates for storage to the Erie Railroad

20

¢0

Company and its shippers shall be as favorable as
those given to. other customers of the Storage Com-
pany, and as favorable as the current rates for stor-
age in and about New York Harbor.

Fourth. The agreement is to run for five years
from the date of payment of the mortgage loan and
thereafter until one years notice in writing has been
given by either party to the other to terminate the
agreement.

Fifth. If by reason of changes in its terminal ar-
rangements the Railroad Company cannot continue
the present connection with the storage property or
substitute other connection equally convenient, the
Railroad Company can terminate the agreement on
three months’ written notice.

Dated, May io, 1904.

J. W. HARDENBERGH,
PALMER CAMPBELL,
Receivers.

McDermott & fisk,
Counsel.

(Affidavits of receivers attached).
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RECEIVERS  REPORT No. 3.
(Application to sell property clear of liens.)
(Filed May 16, 1904.)

John W. Hardenbergh and Palmer Campbell, ap-
pointed in the above cause receivers of the defendant
company, respectfully show:

1. That they have dhly qualified as such receivers
and have taken into their possession the property
and assets of the defendant company, and are now
conducting the cold storage business of the company
at the plant, located on Provost, Twelfth and Thir-
teenth streets Jersey City, New Jersey.

2. That the principal, and practically the only
valuable asset, of the defendant company, is the cold
storage plant aforesaid, with the machinery, fixtures
and railroad trackage rights in adjacent streets, lo-
cated on lands belonging to the company and de-
scribed in the deed for the same as follows:

ALL that certain tract or parcel of land and prem-
ises situate, lying and being in Jersey City, County
of Hudson, State of New Jersey, consisting of eleven
(n) lots described and bounded as follows:

BEGINNING at a point at the southwest corner
of Provost street and Thirteenth street and running

in a southerly direction along the westerly side of

Provost street two hundred (200) feet to Twelfth

street, thence westerly along the northerly side of
Twelfth street one hundred and fifty (150) feet;
thence northerly and parallel with Provost street one
hundred (100) feet; thence easterly and parallel with
welfth street twenty-five (25) feet; thence north-
erly and parallel with Provost street one hundred

20

3<

.0
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feet to Thirteenth street, and thence easterly along'
the southerly side of Thirteenth street one hundred
and twenty-five (125) feet to the place or point of
beginning.

3. That the said lands andithe cold storage ware-
house with the machinery and fixtures therein con-
tained were incumbered at the time of the appoint-
ment of the receivers with mortgages and other liens
as follows:

(1st). Trust mortgage by the defendant company
to Commercial Trust Company of New Jersey,
Trustee, dated February second, nineteen hundred
and three, recorded in Hudson County Register’s
office February twenty-first, nineteen hundred and
three, in Book 486 of Real Estate Mortgages, page
391, and in Book 207 of Chattel Mortgages, page

a0 416, to secure an issue of first mortgage gold bonds
of the defendant company in the aggregate amount
of one hundred and fifty thousand dollars.

(2nd). Mortgage of the defendant company to
the Erie Railroad Company, dated December six-
teenth, nineteen hundred and three* recorded De-
cember eighteenth, nineteen hundred and three, in
Hudson County Register’s office in Book 504 of
Mortgages, page 633, to secure the company’s bond

30 for sixteen thousand five hundred dollars.

(3d). Mechanics liens filed in the Hudson Coun-
ty Clerk’s office as follows:

No. 2743, L. 8, p. 152, February 25, 1904, $12,-
833.14, The Taylor-Martin Engineering Company.
No. 2745, L. 8, p. 154, March 10, 1904, $25,075.35,
Frederick W. Cane, trading as W. H. & F. W. Cane.
No. 2746, L. 8, p. 154, March 12, 1904, $4,160.67,
40 Heine Safety Boiler Company.
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No. 2748, L. 8, p. 155, March 21, 1904, $1,325.00,
Electrical Construction and Supply Company.

No. 2749, L. 8, p. 156, March 21, 1904, $1,699.75,
Electrical Construction and Supply Company.

No. 2751, L. 8, p. 157, March 28, 1904, $1,302 30
B. F. Sturtevant Company. , -302-5<

Since the appointment of the receivers |jons have
been filed as follows: -

No. 2753, L. 8, p. 158, April 6, 1904, $155.00,
Timothy1 W. Dorsett.
May 6, 1904, $975, Robert A. Keasbey Co.

4- That the legality, priority and extent of the
said mortgages arid mechanics liens is brought in
question in the following particulars:

It is claimed by certain of the mechanics lienors
that their contracts with the defendant company
were entered into and work and construction there-
under was actually begun before the execution, de-
livery and record of the two mortgages on the prop-
erty, and that their liens are prior to that of the
mortgagees. These claims are disputed by the mort-
gagees.

It is claimed by certain of the mechanics lienors
that in the event of the mortgage by the defendant
to the Commercial Trust Company of New Jersey,
Trustee, to secure the issue of bonds, being held to
be a lien prior to the liens of such mechanics lienors,
that then it is only such lien as against them to the
extent of eighty-eight per centum of the par value of
the bonds issued thereunder, that being the amount

paid in by the subscribers to said bonds, which

amount was advanced
is claim is disputed by the holders of the bonds

secured by said mortgage.

in payment of contractors.

10

20
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It is claimed by the mechanics lienors, second
mortgagee, general creditors and stockholders of the
defendant company that although the trust mort-
gage is given to secure a total issue of one hundred
and fifty thousand dollars of bonds, and bonds to
that amount have passed out of the possession and
control of the defendant company, that twenty-five
thousand dollars of the bonds were never legally
issued and disposed of by the company, and that the

IOsame do not constitute a valid lien under the trust
mortgage against the assets in the receivers’ hands.
Twenty thousand dollars of these bonds in question
are now in the possession of the United States Mort-
gage and Trust Company of New York, and five
thousand dollars of these bonds are held by some
person or persons unknown to the receivers. This
claim is disputed by the United States Mortgage and
Trust Company of New York and presumably is dis-

20 puted by the unknown holder or holders of the re-
maining five thousand dollars of bonds in question.

5. That the receivers are now, under direction
of the Court, operating the cold storage plant and
conducting the business. That the business now being
done and in prospect is barely sufficient to pay the
running expenses of the plant for labor, coal an
other plant charges, without providing for taxes,
charges for metered water and insurance. That as
the cold storage business is conducted it is essential

30 to the successful running of the business that the
warehouseman should be in a position to arrange ad
vances of money on the goods of customers stored
with him; this the receiversarenot in a position to do,
and consequently they are obliged to refuse a con-
siderable amount of business that is offered to them
on such terms. The conducting of a cold storage
warehouse is a hazardous business, due to the danger

of accident to the machinery and the great loss that
would follow any temporary stoppage of the plant.

The receivers are of the opinion that it would be

4Cunwise for them to conduct the business any longer
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than is necessary to secure a sale of the plant and
property; that such sale cannot be made with advan-
tage, subject to said liens thereon while the legality
priority and extent remain in question; and that if a
sale of the plant and property should be postponed
until the questions as to priority, legality and extent
of the liens were determined by judicial procedure,
the property would materially depreciate in value.

6. The receivers respectfully ask the direction
the Court in the premises, and that an order may be
made authorizing the receivers to sell the said real
estate with the cold storage plant, including ma-
chinery and fixtures and trackage rights in adjacent
streets, clear of the mortgages and mechanics liens
on the property and plant, and that when so sold
the money realized from such sale less all municipal
liens and charges to be first paid by the receivers,
may be paid into this Court, there to remain, subject
to the same liens and equities of all parties in interest
as was the property before sale, and to be disposed
of as this Court shall then direct.

7- That in order to effect such sale, the receivers
recommend that they be authorized to advertise for
sealed proposals of purchase to be received at a time
and place to be fixed by the receivers, under terms
and conditions to be made by them, anl the accept-
ance of any such proposal of purchase to be subject
to the approval of this Court. That for the purpose
of properly advertising for such proposals of pur-
chase, the receivers be permitted in their discre-
tion to expend a sum not exceeding two hundred and

fifty dollars.

Dated, May 12, 1904.
J. W. HARDENBERGH,
PALMER CAMPBELL,
Receivers.

McDermott & fisk,
Counsel.

of IO
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(Affidavit attached).

ORDER TO SHOW CAUSE TO SELL CLEAR
OF LIENS.

The receivers of the above named defendant cor- .
70 poration having presented and) filed their report
number two, dated May tenth, nineteen hundred and
four, being an inventory of assets and list of debts, it
is ORDERED that a copy thereof, which need not
be certified, be deposited by the receivers with the
Sergeant-a't-Arms, Chancery Chambers, in Jersey
City, where it may be inspected by creditors and
stockholders.

The receivers having also presented and filed their

20 report number three, dated May twelfth, nineteen
hundred and four, being an application for an order
authorizing them to sell the lands of the defendant
company, situated on Provost, Twelfth and Thir-
teenth streets, Jersey City, with the cold storage
plant thereon erected, including machinery and fix-
tures and trackage rights in adjacent streets, clear
of all mortgages and mechanics’ liens on said prop-

erty:

I't is on this sixteenth day of May, nineteen hun-
dred and four, on motion of McDermott and Fisk,
of counsel with the receivers, ORDERED that the
mortgagees, creditors and stockholders of the defen-
dant company show cause at Chancery Chambers, in
Jersey City, on May twenty-third, nineteen hundred
and four, at ten o’clock in the forenoon, or as soon
thereafter as counsel can be heard, why the receiv-
ers should not be authorized to sell the aforesaid
lanlds, and cold storage plant, including machinery
4c and fixtures and trackage rights in adjacent streets,
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clear of all mortgages, mechanics and other liens on
said property, and in order to effect such sale why
the receivers should, not be authorized to advertise
for sealed proposals of purchase to be received at a
time and place and und'er terms and conditions to be
fixed by them, the acceptance of any such proposal
to be subject to the approval of this Court; and why
the receivers should not be permitted in their dis-
cretion to expend a sum not exceeding two hundred
andi fifty dollars in advertising for such proposals of
purchase.

And it is further ordered, that copies of this order
be served on the stockholders and creditors (other
than creditors holding mortgages or mechanics liens
against said lands and buildings of the defendant
corporation) within three, days from the date hereof
by mailing such copies to such stockholders and
creditors to their post office addresses as nearly as
the same can be ascertained, and that copies of this
order and of the said receivers’ report number three
be served within the same time upon the following
creditors of the defendant company, or their attor-
neys, Who hold mortgages on, or have filed mechan-
ics liens against the lands and buildings of the de-
fendant company, viz.:

(i) Commercial Trust Company of New Jersey,
Trustee; (2) Erie Railroad Company; (3) The Tay-
lor-Martin Engineering Company; (4) Frederick W
Cane, trading as W. H. & F. W. Cane; (5) Heine
Safety Boiler Company; (6) Electrical Construction
and Supply Company; (7) B. F. Sturtevant Com-
pany; (8) Timothy W. Dorsett; (9) Robert A. Keas-
bey Company.

It is further ordered, that service of uncertified
copies of this order and of th e said report shall be
sufficient.

Respectfully advised.
WILLIAM J. MAGIE
r

EUGENE STEVENSON,
V. C

20

40



46

PROOF OF MAILING ORDER TO SHOW
CAUSE TO CREDITORS AND
STOCKHOLDERS.

STATE OF NEW JERSEY, ;
sS.
COUNTY OF HUDSON. )

NELLIE P. HAMILTON, of full age, being duly
XOsworn, acording to law, on her oath, says that on the
eighteenth day of May, nineteen hundred and four,
she deposited in the United States mail at Jersey
City, New Jersey, envelopes severally addressed to
the creditors and stockholders of the Jarvis Terminal
Cold Storage Company, according to the list of cred-
itors and stockholders hereto attached; that said en-
velopes each contained a copy of the order to show
cause hereto attached and had the postage prepaid
thereon.

Sworn and sbscribed to before me this 20th day
of May, 1904. NELLIE P. HAMILTON.
THOMAS E. HAIGHT,

Notary Public of New Jersey.

LIST OF CREDITORS.
30
American Desk & Stool Company, 30 Howard
street, New York City.
E. J. Batcheler, 15 Exchange place, Jersey City.
W. S. Batcheller, care of Jarvis Terminal Cold
Storage Company, 12th & Provost streets, Jersey
City, N. J.
Borne Scrymser Company, 8o and 81 South street,
New York City.
F. B. Brill, 82 Montgomery street, Jersey City,
+c N. J.
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Carbondale Machine Company, Carbondale, Penn.

J. E. Carlock 94 Myrtle.avenue, Jersey City, N. J.

Carbondale Machine Company, Carbonlale, Penn.

Chicago Pneumatic Tool Company, Chicago,
Illinois.

P. H. & C. Conlon, Newark, N. J.

“Cold Storage,” Produce Exchange, New York

City
Cockburn Barrow & Machine Company, 24010

Eleventh street, Jersey City, N. J.

Commercial Trust Company of New Jersey 15 Ex-

change Place, Jersey City, N. J.

Deane Steam Pump Company, P. O. Box h i

New Cork City.

C. G. Dennison, Buffalo, N. Y.
Horace Dickerman, 30 Howard street, New York

City.

N(J). J. Dittmar, 204 Pavonia avenue, Jersey City,
Dixon Crucible Company, Jersey City, N. J.
Eastern States Refrg Co., Jersey City, N. J.
Everson & Reed, 245 Broadway, New York City.
Fagan Iron Works, Hoboken, N. J.

Fairbanks & Company, Broome & Elm streets

New York City.

“Fruit & Produce News,” 8-10 Jay street, New

York City.

Garderman & Jungclaus, Newhall, Iowa.

Gould Manufacturing Company, Boston, Mass. 3
Jagels, Beilis Company, Hoboken, N. J.

Hay Foundry & Iron Works, 145 Broadway, New

York City.

Geo. A. Haws, 25 Bridge street, New York City.

Hepge & Company, 239 Greenwich street, New
York City.

Ice & Refrigeration, Chicago Illinois.

Ci]arvis & Company, 64 Broad street, New York
ty.

Jersey City Coal Company, Jersey City, N. J. iQ

o
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Johnson & Co., Gates avenue, Jersey City, N. J.

H. F. Jones, 185 Twelfth street, Jersey City, N. J.

Robert A. Keas.by Company, 100 North Moore
street, New York City.

L. G. Knipe, Provost & 13th streets, Jersey City,

N. J.
F. Macy Company, 343 Broadway, New York

City.
rg John S. Menagh, Newark avenue, Jersey City,

N.J

T. R. McMahon, 56 Gold street, New York City.
Morrow & Day, 81 Montgomery street, Jersey
City, N. J.
Mountain & Co., h i Liberty street, New York
City.
National Paint Machine Company, 4th avenue &
22d street, New York City.
New York & New Jersey Telephone Co., 81 Will-
20 oughby street, Brooklyn, N. Y.
W. M. Obergful, 131-137 Ninth street, Jersey City,
N. J.
C H. O’Neill, Jersey avenue, Jersey City, N. J.
Otis Elevator Company, 71 Broadway, New York

City.
Page Dennis Company, 341 Broadway, New York
City.
Arthur L. Perkins 285 Warren street, Jersey City,
N.J.
Jo Pugsley & Chapman, 180 West street, New York
City.
Reeves Engine Company, 85 Liberty street, New
York City.
J. L. Robertson & Sons, 204 Fulton street, New
York City.

G. R. Sheppard, 5 Dutch street, New York City.
Snow Steam Pump Company, o4 Liberty street,

New York City.
Snook & Son, 261 Broadway, New York City.

40 George H. Stoddard, Boston, Mass.
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B. or Wm. Sumner Company, 62 Cortlandt street,
New York City.

Taylor Bros., Rochester, N. Y.

Third National Bank, Jersey City, N. J.

Toch Bros., 472 West Broadway, New York City.
Underfeed Stoker Company, Boston, Mass.

I. Underhill, 17 Park Place, New York City.

United Electric Company of N. J., 15 Newark ave-
nue, Jersey City, N. J.

U. S. Mortgage & Trust Company, xx Cedar
street, New York City.

Western Union Telegraph Co., 76 Montgomery
street, Jersey City, N. J.

Whitney & Renner, 143 Liberty street, New York
City.

Williams & Peters, 1 Broadway, New York City.

Winthrop & Stinson, 32 Liberty street, New York
City.

m

ao

LIST OF STOCKHOLDERS.

James H. Blakeman, 68 Broad street, New York
City.

Henry Bohme & Sons, 83 Beaver street, New
York City.

W. M. Buchanan, 14 East 69th street, New York
City. m
Joseph H. Bumsted, 374 Broadway, New York

City.
o Frederick W. Crane, 21 Park Row, New York
1ty.

APalmer Campbell, 1 Newark street, Hoboken,

D. D. Fleming, 249 Washington street, Tersev
City, N. J. 3

George F. Gantz, 62 Wall street, New York City.

W. H. Gibson, 35 Wall street, New York City. 40
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Oscar L. Gubelman, Cedar & Nassau streets, New
York City:

Robert M. Jarvis, Jr., 68 Broad street, New York
City.

Robert M. Jarvis, 68 Broad street, New York

ity.
%ustav W. Lembeck, 173 Ninth street, Jersey City,
N. J.
10 Addie J. Maltbie, care of Armstrong & Maltbie,
92 William street, New York City.
Charles F. Mattlage, 335 Greenwich street, New
York City.
Robert McCreery, Produce Exchange, New York
'City.
W M. H. Miller, 92 William street, New York
Cl/it
Theodore P. Muth, 389 West Street, New York
Git
20 M. Poppenheimer, 51* Stone street, New York

1 "

City. c
]?I)r. Wallace Pyle, 713 Bergen avenue, Jersey City,

N. J.
L. Scanga, 145 Mulberry street, New York City.
William Schweckendrick, 116 Broad street, New

York City.
Henry Siebert, 116 Broad street New York C1ty
W. O. Smith, F 23 Produce Exchange, New York

Cit\X} .
3 . C. Smith F 23 Produce Exchange, New York
City. '
W. L. Wallace, 48 Pearl street, New York City.
George B. Wilson, 15 Exchange Place, Jersey City,

Rronson Winthrop, 32 Liberty street, New York
City.

ORDER TO SELL CLEAR OF LIENS.
The report number three ahd appliciation for leave
ACto sell property clear of liens, dated May twelfth,
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nineteen hundred and four, of John W. Hardenbergh
and Palmer Campbell, the receivers appointed in the
above cause for the defendant corporation, having
been heretofore presentedi and filed, and an order to
show cause thereon dated May sixteenth, nineteen
hundred and four, having been heretofore made re-*
quiring the mortgages, creditors and stockholders of
the defendant corporation to show cause at this time
and place why the said receivers should not be au- 10
thorized to sell the lands of the defendant company,
situated on Provost, Twelfth and Thirteenth streets,
Jersey City, New Jersey, (being the lands hereinafter
particularly described) and the cold: storage plant
thereon erected including machinery and fixtures
and trackage rights in adjacent streets, clear of all
mortgages, mechanics and other liens on saidi prop-
erty, and in order to effect such sale, why the re-
ceivers should not be authorized to advertise for
sealed proposals of purchase to be received at a time ao
and place and under jterms and conditions to be fixed1
by them, the acceptance of any such proposal to be
subject to the approval of this Court; and why the
said receivers should not be permitted in their dis-
cretion to expend a sum not exceeding two hundred
and fifty dollars in advertising for such proposals of
purchase.

And proof being now presented and filed that the
said order to show cause and the said receivers re- 30
port number three and application have been duly
served on the mortgagees, creditors and stockhold-
ers of the defendant company within the time and in
the manner as in said order provided.

And the said application of the said receivers and
the said order to show cause now coming on to be
heard in the presence of McDermott & Fisk, of coun-
sel with the receivers; of William BrinkertiofT, of
counsel with the Commercial Trust Company of New to



Jersey., trustee, mortgagee; of Charles L. Corbin, of
counsel with the Erie Railroad Company, mortga-
gee; of James A. Mott, Jr., of counsel with The Tay-
lor-Martin Engineering Company, Electric Construc-
tion and Supply Company and Robert A. Keasby
Company, mechanics lienors; of Robert L. Lawrence,
of counsel with F. W. Cane, trading as W. H. &
F. W. Cane, mechanics lienor; of James P. Northrop,
jhof counsel with Heine Safety Boiler Company,
mechanics lienor; of George M. Keasbey, of counsel
with B. F. Sturtevant Company, mechanics lienor;
(no one appearing for Timothy W. Dorsett, me-
chanics lienor); and none of said counsel presenting
any objection to the making of an order for the re-
ceivers to sell said property clear of the liens they
respectively represent; and all of said counsel except
the counsel of the Commercial Trust Company of
New Jersey, trustee, consenting to the making of the
ao order.

And. Randolph Perkins and Edward Russ, ap-
pearing as counsel for the Carbondale Machine
Company, a creditof of the defendant company and
presenting and filing an affidavit in behalf of said
Carbondale Machine Company, wherein is asserted
the claim of the said company to the ownership of
certain refrigerating machines in the defendants’
cold storage plant, and stating that in the event of

A such claim of title not being maintained that then
it claimed a vendor’s lien on said machines or a right
to a mechanics’ lien against said lands and building,
and said counsel consenting on behalf of said Car-
bondale Machine Company to the making of this

. order and the sale of said refrigerating machines by
the receivers upon condition that if the title of the
said Carbondale Machine Company to the said re-
frigerating machines shall be hereafter established,
that then the said Carbondale Machine Company may

40 be paid in full thebalance hereafter found to be dueto



,;t on account of the installation ofsaid machines;from

he proceeds of sale of the. said property; but if it be
found said company has not title to said machines,
but has a vendor-s or other lien against said machines
or property, that then such lien shall attach to the
proceeds of the sale of said property; and the coun-
sel for the receivers and the counsel for the respec-
tive lenors now present, consenting that the rights
if any, of the said Carbontfale Machine Company
may be preserved in the manner aforesaid.

And the Court having duly considered the said ap-
plciation of the receivers, and' the said matter o f the
Carbondale Machine Company, and it. appearing to
the Court that the aforesaid property of the defen-
dant company is incumbered with mortgages and
other liens, as hereinafter specifically recited, the
egahty of which are brought in question, and that
t e said property is of a character materially to de-
ter,orate in value pending litigation, and sufficient
cause appearing: therefor:

it is on this twenty-third day of May, nineteen
hundred and four, on motion of McDermott and
p, of cunsel with John W. Hardtenberrfi and
aimer Campbell receivers of the defendant com-

PffW © RDERED thalt said receivers sell the lands
of the defendant, situated in Jersey City, New Jersey

lc

20

an the cold storage plant thereon erected, includ-3o

mg machinery and fixtures and trackage rights in ad-
jacent streets, said lands being particularly described'
as follows:

ALL that certain tract or parcel of land and
premises situate, lying and being in Jersey City
County of Hudson, State of Hew Jersey, consisting
of eleven (11) lots described and bounded as follows*

of pfiGINNING at a P»™t at the southwest comer

Provost street and Thirteenth street and running 40
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in a southerly direction along the westerly side 'of
Provost street two hundred (200) feet to Twel t
street; thence westerly along the northerly side of
Twelfth street one hundred and fifty (150) feet,
thence northerly and parallel with Provost street one
hundred (100) 'feet; thence easterly and parallel with
Twelfth street twenty-five (25) feet; thence northerly
and parallel with Provost street one hundred feet to
Thirteenth Street, and thence easterly along the
10 southerly side of Thirteenth street one hundred and
twenty-five (125) feet to the place or point of begin-
ning.
And it is further ordered that the said receivers
sell the said property clear of the followng mort-
gages and other liens, that is to say.

(1) Trust mortgage by the defendant company

to Commercial Trust Company of 'New Jersey, Trus-

20 tee dated February second, nineteen hundred and

20 three, recorded in Hudson County Register’s office
February twenty-first, nineteen hundred and three,
in Book 486 of Real Estate Mortgages, page 391,
and in Book 207 of Chattel Mortgages, page 41M o
secure an issue of first mortgage gold bonds of the
defendant company in the aggregate amount of one
hundred and fifty thousand dollars.

(2) Mortgage of the defendant company to the
30 Erie Railroad Company, dated December sixteenth,
nineteen hundred and three, recorded December
eighteenth, nineteen hundred and three, in u
son County Register’s office in Book 504 of mort-
gages, page 633, to secure the company’s bond for
sixteen thousand five hundred dollars.
(3) . Mechanics liens filed in the Hudson County
* Clerk’s office as follows:
No. 2743, L. 8, P. 152, February 25, 1904, $I2r
8tt.i4 The Taylor-Martin Engineering Company,
ac  No. 2745, L. 8, p. 154, March 10, 1904, $25,075*35.



Frederick W. Cane, trading as W. H. & F. W. Cane.

No. 2746, L. 8, p. 154, March 12, 1904, $4,160.67,
Heine Safety Boiler Company. .

No. 2748, L. 8, p. 155, March 21, 1904, $1,325.00,
Electric Construction and Supply Company.

No. 2749, L. 8, p. 156, March 21, 1904, $1,699.75,
Electric Construction and Supply Company.

No. 2751, L. 8, p. 157, March 28, 1904, $1,302.50,
B. F. Sturtevant Company. 10
No. 2753, L. 8 p. 158, April 6, 1904, $155.00,

Timothy W. Dorsett.

May 6, 1904, $975.00, Robert A. Keasbey Com-
pany.

(4) All title or lien of the Carbondale Machine
Company to or upon refrigerating machines now in-
stalled in the cold storage plant of the defendant
company.

And it is further ordered that from the proceeds of 20
said sale, said receivers do pay and discharge all
taxes, water rents and other municipal charges now
a lien against said property, and do pay the ablanec of
said proceeds of sale into this Court, there to remain
subject to the same liens and equities as was the
property before sale, including the claim of title
or lien of Carbondale Machine Company, and to be
disposed of as this Court shall direct.

And it is further ordered that said receivers make
such sale by public auction at a time and place and
under terms and conditions to be fixed by them, pro-
vided, however, such sale shall take place at such
time as to enable the receivers to report the result
thereof for the confirmation of this Court on Mon-
day, June twentieth, nineteen hundred and four,
&t Chancery Chambers, in Jersey City, and that the
‘receivers give at least five days previous notice by
mail to all lienors, creditors and stockholders of the
defendant Company of the said report and motion for
confirmation of sale. 10

o
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It is-further ordered that nothing herein contained
shall prevent the receivers from negotiating a pri-
vate sale of said property, before the time fixed for sale
by~ public- auction, provided such sale shall
be reportedito the Court for confirmation,, and that
five days’ notice of application to confirm such report
at private sale be given to all lienors, creditors and
stockholders of the defendant Company.

And it is further ordered that said receivers be
authorized in their discretion to expend a sum not
exceeding two hundred and fifty dollars in advertis-
ing said property for sale at public auction.

Respectfully advised,

EUGENE STEVENSON,
V. C

W. J. MAGIE,
C.

NOTICE AND PETITION OF FRANKLIN B.
LORD AND ORDER TO SHOW CAUSE.

IN CHANCERY OF NEW JERSEY.

SIRS —

TAKE NOTICE, that on Monday the thirteenth
day of June-, nineteen hundred and four, at ten
o’clock in the forenoon, at the Chancery Chambers in
the City of Jersey City, we shall make an application
for an order enjoining the sale of the property and
assets of Jarvis Terminal Cold Storage Company, ad-

4qovertised to be sold on the fourteenth instant, in ac-
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cordance with the prayer of the petition served here-
with.
Dated, June, 6th, 1904.

Yours, &c.,
VREDENBURGH, WALL & VAN WINKLE,
Solicitors for and of Counsel
Complainant
1Q

JOHN W. HARDENBERGH and PALMER
CAMPBELL, Esqrs.,
Receivers of Jarvis Terminal Cold Storage Co.

IN CHANCERY OF NEW JERSEY.

) ao
BETWEEN )

GUSTAV W. LIMBECK,

PETITION OF

)
Complainant, )) ON BILL, &c.
and ))

)

JARVIS TERMINAL COLD) FRANKLIN B.
)
STORAGE COMPANY, ) LORD.
Defendant. ;
)
To His Honor, William J. Magie, Chancellor of the

State of New Jersey:—

IN CHANCERY OF NEW JERSEY.

Your petitioner, Franklin B. Lord, of Lawrence,
Long Island, on his own behalf and on behalf of all 40
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other persons similarly situated who shall com« m
and contribute to the expenses of this proceeding:, re-
spectfully shows:— t
I. Petitioner is the bona fide owner and holder o
bonds numbered 7o, 71, 72. 73, 74, 75, 76-77, 7«, 79
inclusive, being part of an authorized issue, of 150
First Mortgage Gold Bonds of One Thousand Dol-
lars each, of the Jarvis Terminal Cold Sorage Cam-
pany (hereinafter referred to as the Storage” om"
10 pany), secured by a mortgage duly executed by”said
company to Commercial Trust Company of New
Jersey, trustee, dated February second nineteen
hundred and three, and recorded in the Hudson
County Register’s office February twenty-first, nine-
teen hundred and three, in Liber 486 of Real Estate
Mortages, Page 391, and in Liber 207 of C ,
Mortgages, Page 416. The properties covered by
said mortgage are: "E
1 All that certain tract or parcel of land and
20 premises situate, lying and being m jersey City,
County of Hudson, State of New Jersey, consistmg
of eleven (11) lots described and bounded as fol-

10 Beginning at a point at the southwest corner of
Provost stret and Thirteenth street and running in a
southerly direction along the westerly side of Pro-
vost street two hundred (200) feet to Twelfth A e t,
thence westerly along the northerly side of Twelfth
street one hundred and fifty (150) feet;thence north-
SOeriy and parallel with Provost street one hundred
(100) feet; thence easterly and parallel with we
street twinty-five (25) feet; thence northerly and
parallel with Provost street one hundre * ee
teenth street ,and thence easterly along the *ou*
erly side of Thirteenth street one hundre
twenty-five (125) feet to the place or point of b -

?1Together with all the right, title and 'n”est of
the said party of the first part m or ».Twelfth and
1C Thirteenth streets and the lands forming the same
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lying opposite to and adjoining the said premises;
and all the right, title and interest of the said party
of the first part in or to Provost street and the land
forming the same lying opposite to and adjoining the
said premises to the centre line of said Provost
street, being t'he same premises which were conveyed
by deed dated October 21st, 1902, from Nathalie Jar-
vis to the Storage Company.

Together with all and singular the tenements,
hereditaments and appurtenances to the same be-
longing to or in any wise appertaining. Also all
the estate, right, title, interest, property, claim and
demand whatsoever of the said party of the first part
of, in or to the above described premises and to every
part and parcel thereof, with the appurtenances.

2. All the right, title and interest of the Storage
Company in and to the tracks situated on Twelfth 20
street, in Jersey City, in front of the premises herein-
above described and connecting with the tracks of
the Erie Railroad Company, at or near Meadow or
Barnum street, and the right to use the same as ac-
quired by the Storage Company under an agreement
with Robert M. Jarvis, dated October 27, 1902. *

3. All machinery, boilers, engines, appliances and
fixtures upon the said land and premises; also all
machinery, fixtures and other property to be so
brought in and upon said premises to replace that
which may be worn or as a substitute thereof, and
also all other machinery, fixtures or property
brough in and upon said premises as additions to or
extensions of the cold storage plant or warehouse
erected or to be erected on said premises; all of
which is hereby declared to be a single plant and is
to be considered and treated as land and real estate
for all purposes hereof; and all other property, real,
personal or mixed, now owned by the Storage Com-
pany, or hereafter acquired by it, together with all to
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and singular the tenements, 'hereditaments and ap-
purtenances thereunto 'belonging or in anywise ap-
pertaining; and the reversion and reversions, re-
mainder and remainders, rents, issues and profits
thereof; and also all the estate, right, title and inter-
est, property, possession, claim and demand as well
in law as in equity of the Storage Company of, in and
to the same and every part and parcel thereof with
the appurtenances.

4.  All and singular the corporate rights, privileges
and franchises of the Storage Company now owned
or hereafter to be acquired by it.

Saving and excepting, however, all merchandise,
accounts receivable, bills receivable and cash, all of
which are expressly reserved by the Storage Com-
pany and excepted from the lien of this mortgage,
provided, however, and it is expressly agreed, that in
case default shall be made in the payment of any of

20 said bonds when the same shall mature or be sooner
payable under the provisions hereof, then and in
such case all merchandise, accounts receivable, bills
receivable and cash of the said mortgagor shall there-
upon become and be subject to the lien of this mort-
gage.

II.  Petitioner paid in cash for said ten bonds, as
follows:

May 6, 1903, $900; April 15, 1903, $900; May 15,
[9°3>$7=20°-

III. On the twelfth day of May, nineteen hundred
and three, John W. Hardenberg and Palmer Camp-
bell, Receivers of the Storage Company appointed by
this honorable Court, in proceedings in the above
stated cause, presented and filed their report num-
ber three, being an application for an order to sell
certain of the properties described in the mortgage
above referred to, viz: the lands above described with
the cold storage plant thereon erected, including
machinery and fixtures and trackage rights in adja-
4o cent streets, clear of all mortgages and mechanics
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liens on said property. A copy of said report and
application is annexed hereto and marked “A”.

IV. Petitioner had no notice or knowledge of the
making, filing and presentment of said report and
application.

V. Such proceedings were thereupon had that on
the sixteenth day of May, nineteenth hundred and
four, this honorable Court by an order returnable
May twenty-third, nineteen hundred and four, di-
rected the persons named therein to show cause why
the receivers' should not be authorized to sell the
aforesaid lands and cold storage plant, including fix-
tures and trackage rights in adjacent streets, clear
of all mortgages, mechanics and other liens on said
property. A copy of said order of the sixteenth day
of May is annexed hereto and marked “B”.

VI. Petitioner had no notice or knowledge of the
making of said order until after the return day
named therein.

VII. Thereupon, on the twenty-third day of
May, nineteen hundred and four, such proceedings
were had that this honorable Court, no one object-
ing thereto, made an order for the receivers to sell
the property clear of all liens. A copy of said order
of sale is annexed hereto and marked “C.”

VIII. Petitioner had no notice or knowledge of
the making of said order until after the making
thereof.

IX. Petitioner denies that the legality, priority
and extent of the said mortgages and mechanics liens
enumerated on Exhibit “A” attached has been
brought in question, and denies that the property
covered by the said first mortgage is of a character
materially to deteriorate pending litigation, and says
that the security of petitioner’s bonds will not de-
teriorate pending litigation.

X. Petitioner is informed that a public sale has
been advertised by the said receivers to be held June
fourteen, nineteen hundred and four, as will appear

20

40
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by a copy of the notice of sale annexed hereto marked
« D ”» .

XI. The properties covered by the said first
mortgage are inventoried by the receivers as fol-
lows :

Land .o .****$ 37,000-00
Construction (paid) .....ccocecevevereririereeenne i57401-°7
io Construction (due) .......cccceeeeveveerecervvennne. 28,285.96
Equipment (paid)....cccccocevevennnnne 64,096.08
Equipment (dUe) ......cccoovvevvevvevereerennene. 46,161.29
Total e $332,944.40
The total assets stated in said inventory
.being. i, $350,720.23
And the total liabilities........ccecueuennene 282,930.17

And are amply sufficient to pay in full all moneys
20due or to grow due to the holders of bonds there-
under as well as to pay such of the mechanics lineors
as may have claims prior to the lien of the mort-
gage by virtue of the Mechanics Lien Act; and your
petitioner says and charges the fact to be that if the
receivers are permitted to carry out the sale as adver-
tised, persons acting in the interest of subsequent
incumbrances and the holders of the equity of re-
demption, will buy in the said property at a price
insufficient to pay prior incumbrances and profit un-
justly at the expense of your petitioner and other
first mortgage bondholders who, to protect their
holdings, would be forced to bid at least the amount
of the first mortgage in cash.

XII. The sale as propo>sed is unjust to.your peti-
tioner in the further respect that it separates the
properties described in said mortgage and subject to
the lien thereof, and arbitrarily excludes from said
sale all the property mentioned in the mortgage and
not included in the property advertised to be sold;

dc whereas it is to the interest of your petitioner and



other bondholders that if a sale shall be had, all the
property subject to the lien of said mortgage shall
be sold as an entirety.

XIII.  The proposed sale would work further injus-

tice to your petitioner for the reason that in the order
for sale of May twenty-third, nineteen hundred and
four, it was ordered on the agreement of the coun-
sel of the receivers and of the lienors then present,
that in the event of the Carbondale Machine Com-
pany succeeding in establishing title to certain ma-
chines in the defendant’s cold storage plant, that
then said machine company should be paid in full
the balance thereafter found to be due it for the in-
stallation of said machines, from the proceeds of sale
of said property; but if it should be found that said
company had not title to said machines but had a
vendor’s or other lien against said machines or prop-
erty, that then such lien should attach to the pro-
ceeds of sale of said property. The Carbondale
Machine Company appears in the inventory of the
receivers as a general claimant in the sum of fifteen
thousand nine hundred and thirty-three dollars.
And your petitioner says that, as appears by said
order, the Carbondale Machine Company was not
a mechanics lienor and that the counsel then present
had not the right to create a mechanics lien or other
lien in the alternative on the property subject to said
first mortgage.

Wherefore your petitioner prays first, that the
said sale be enjoined except upon terms that it be
made subject to the lien of the said first mortgage,
or unless the said sale be made on terms that the
properties advertised to be sold be not sold except
for a price sufficient to pay in full the said first mort-
gage, with interest thereon, as well as the sums due
on lien claims, which take precedence to the Said
mortgage.

Second, that the receivers shall set forth and dis-
cover the manner in which the legality of the said

is

*0

w
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mortgage has been called in question and the names
of the lienors who call the same in question; and also
what arrangement or plan has been made or is un er
consideration whereby provision will be made erf er
in cash, securities, negotiable paper or stock for any
of the lienors or encumbrances and third, for sue
other and further relief as to this honorable Court
may seem equitable and just.
IO And your petitioners will ever pray, &c.

VREDENBURGH, WALL & VAN WINKLE,
Solicitors for and of Counsel with Petitioner.

Ua.

John W. Hardenbergh and Palmer Campbell, ap-
30 pointed in the above cause receivers of the defen -
ant company, respectfully show:

i. That they have duly qualified as such receivers
and have taken into their possession the property
and assets of the defendant company and are now
conducting the cold storage business of the* com-
pany at the plant located on Provost, Twelfth and
Thirteenth streets, Jersey City, New Jersey.

2 That the principal and practically the onv
valuable asset of the defendant company is the cold

8o storage plant aforesaid, with the machinery, fixtures
and railroad trackage rights in adjacent streets, o-
cated on lands belonging to the company and de-
scribed in the deed for the same as follows:

ALL THAT certain tract or parcel of land an
premises situate, lying and being in Jersey City,
County of Hudson, State of New Jersey consisting
ri ,Jfven in) lots described and bounded as fo

BEGINNING at a point at the southwest corner
+oof Provost street and Thirteenth street and running
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in a southerly direction along- the westerly side of
Provost street two hundred (200) feet to Twelfth
street; thence westerly along the northerly side of
Twelfth street one hundred and fifty (150) feet;
thence northerly and parallel with Provost street one
hundred (100) feet; thence easterly and oarallel with
Twelfth street twenty-five (25) feet; thence north-
erly and parallel with Provost street one hundred
feet to Thirteenth street, and thence easterly along to
the southerly side of Thirteenth street one hundred
and twenty-five (125) feet to the place or point of
beginning.

3. That the said lands and the cold storage ware-
house with the machinery and fixtures therein con-
tained were incumbered at the time of the appoint-
ment of the receivers with mortgages and other liens
as follows:

(1st). Trust mortgage by the defendant company

to Commercial Trust Company of New Jersey, trus- 20
tee, dated February second, nineteen hundred and
three, recorded in Hudson County Register’s office,
February twenty-first, nineteen hundred and three,
n Book 486 of Real Estate Mortgages, page 391,
and in Book 207 of Chattel Mortgages, page 416, to
secure an issue of first mortgage gold bonds of the
defendant company in the aggregate amount of one
hundred and fifty thousand dollars.

(2d.) Mortgage of the defendant company to the
Erie Railroad Company, dated December sixteenth, 3°
nineteen hundred and three, recorded December
eighteenth, nineteen hundred and three, in Hudson
County Register’s office in Book 504 of Mortgages,
page 633, to secure the company’s bond for sixteen
thousand five hundred dollars.

(3d.) Mechanics’ liens filed in the Hudson County
Clerk’s office as follows:

No. 2743, L. 8, P. 152, February 25, 1904, $12,-
833.14; The Taylor-Martin Engineering Company. 40
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No. 2745, L. 8, P. 154, March 10,1904, $25,075-35;
Frederick W. Cane, trading as W. H. & F* W’ Ca"®;

No. 2746, L 8, P. 154, March 12, 1904, $4,100.67,
Heine Safety Boiler Company.

No. 2748, L. 8, P. 155) March 21>x9°4»$1:325-°0/
Electrical Construction and Supply Company.

No. 2749, L. 8, P. 156, March 21, 1904, $1,699757
Electrical Construction and Supply Company.

No. 2751, L. 8, P. i57) March 28’
B. F. Sturtevant Company.

$1'3°25°;
Since the appointment of the receivers, liens have
been filed as follows:

No..2753, L. 8 P. 156, April 6, t9°4, $155-°0;
Timothy W. Dorsett. !

May 6,1904, $975!R °bert A" Keasbey Ca

a. That the legality, priority and extent of the
said mortgages and mechanics liens is
miestion in the 'following particulars:

q it s claimed by certain of the mechanics lienors
thl their contracts with the defendant company
were entered into and work and construct,on there-
into was actually begun before the execution, de-
livery and record of the two mortgages on the P P
ertv and that their liens are prior to that of the
mortgagees. These claims are disputed by the mort-

roug 1

a 1Is 'claimed by certain of the mechanics lienors

that in the event of the mortgage by the defendan
to the Commercial Trust Company of New Jersey,
trustee to secure the issue of bonds, being e

be a Hen prior to the liens of such mechanics lienors,

that then it is only such lien as aSamst value
extent of eighty-eight per centum  thenar #

Adt ru.

»whlh amount was advanced in payment of contract
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ors. This claim is disputed by the holders of the
bonds secured by said mortgage.

It is claimed by the mechanics lienors, second
mortgagee, general creditors and stockholders of the
defendant company, that although the trust mortgage
is given to secure a total issue of one hundred and
fifty thousand dollars of bonds and bonds to that
amount have passed out of the possession and con-
trol of the defendant company, that twenty-five
thousand dollars of the bonds were never legally dis-
posed of by the company, and that the same do not
constitute a valid lien under the trust mortgage
against the assets in the receivers’ hands. Twenty
thousand dollars of these bonds in question are now
in the possession of the United States Mortgage and
Trust Cotnpany of New York, and five thousand dol-
lars of these bonds are 'held by some person or per-
sons unknown to the receivers. This claim is dis-
puted by the United States Mortgage and Trust
Company of New York and presumably is disputed
by the unknown holder or holders of the remaining
five thousand dollars of bonds in question:

io

5. That the receivers are now, under direction of

the Court, operating the cold storage plant and con-
ducting the business; that the business now being
done and in prospect is barely sufficient to pay the
running expenses of the plant for labor, coal and
other plant charges, without providing for taxes,
charges for metered water and insurance; that as
the cold storage business is conducted it is essential
to the successful running 'of the business that the
warehouseman should be in a position to arrange
advances of money on the goods of customers stored
with him; this the receivers are not in a position to
do, and consequently they are obliged to refuse a
considerable amount of business that is offered to
them on such terms. The conducting of a cold stor-
age warehouse is a hazardous business due to the
danger of accident to the machinery and the great
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loss that would follow any temporary stoppage of
the plant. .. & .

The receivers are of the opinion that it would be
unwise for them to conduct the business any longer
than is necessary to secure a sale of t e Pan an
property; that such sale Cannot be made with advan-
tage, subject to said liens thereon while their legality
priority and extent remain in question, and a 1
sale of the plant and property should be postpone
until the questions as to priority, legality ati ex en
of the liens were determined by judicial procedure,
the property would materially depreciate m value.

6 The receivers respectfully ask the direction
of the Court in the premises, and that an ofoer may
be made authorizing the receivers to sell _the sa
real estate with the cold storage plant includ g
machinery and fixtures and trackage rights in adta-
cent streets, clear of the mortgages and mecha
so Hens on the property and plant, and that when so sold

the money realized from such sale less all munKapa'
liens and'charges to be first paid by the recovers
may be paid into this Court, there to remain sub,ec
to the same liens and equities of all parties m interest
as was the property before sale, and to be disposed
of as this Court shall then direct.

7 That in order to effect such sale, t e receive
recommend that they be authorized to advertise for
sealed proposals of purchase to be received at a t me

*>-md place to be fixed bv the receivers under term
and conditions to be made by them and the accept-
ance of any such proposal of purchase to be sub-

ject to the approval of this Court; .that or. e

oose of properly advertising for such proposals of

purchased the receivers be permitted in * » 4

rion, to expend a sum not exceeding two hundre

and fifty dollars.

ic

Dated May 12, 1904. Receivers.

40 Counsel.
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The receivers of the above named defendant cor-
poration having presented and 'filed their report
number two, dated May tenth, nineteen hundred and
four, being an inventory of assets and list of debts,
it is ordered that a copy thereof, which need not be
certified, be deposited by the receivers with the
Sergeant-atArms, Chancery Chambers in Jersey
City, where it may be inspected by creditors and
stockholders.

The receivers having also presented and filed their
report number three, dated May twelfth, nineteen
hundred and four, being an application for an order
authorizing them to sell the lands of the defendant
company situated on Provost, Twelfth and
Thirteenth streets, Jersey City, with the cold storage
plant thereon erected, including machinery and fix-
tures and trackage rights in adjacent streets, clear 20
of all mortgages and mechanics’ liens on said prop-
erty:

IT IS, on this sixteenth day of May, nineteen
hundred and four, on motion of McDermott & Fisk,
of counsel with the receivers, ORDERED that the
mortgagees, creditors and stockholders of the defend-
ant company show cause at Chancery Chambers in
Jersey City, on May twenty-third, nineteen hundred
and four, at ten o’clock in the forenoon or as soon
thereafter as counsel can be heard, why the receivers
should not be authorized to sell the aforesaid lands
and cold storage plant, including machinerv and fix-
tures and trackage rights in adjacent streets, clear
of all mortgages, mechanics’ and other liens on said
property, and in order to effect such sale, why the
receivers should not be authorized to advertise for
sealed proposals of purchase to be received at a time
and place and under terms and conditions to be fixed
by them, the acceptance of any such proposal to be
subject to the approval of this Court; and why the 40
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receivers should not 'be permitted in their discretion
to expend a sum not exceeding two hundred and
fifty dollars in advertising for such proposals of pur-
chase.

AND IT IS FURTHER ORDERED that copies
of this order be served on the stockholders and credi-
tors (other than creditors holding mortgages or

10 mechanics’ liens against said lands and buildings of
the defendant corporation) within three days rom
date hereof, by mailing such copies to such stoc -
holders and creditors to their post office addresses
as nearly as the same can be ascertained, an a
copies of this order and of the 'said receivers repor
number three be served within the same time upon
the following creditors of the defendant company,
or their attorneys, who hold mortgages on or have
filed mechanics’ liens against the lands and bull'd ngs

20 of the defendant company, viz:

(i) Commercial Trust Company of New jersey,
trustee- (2) Erie Railroad Company; (.1) The Tay-
lor-Martin Engineering Company; (4)

Cane trading as W. H. & F, W. Cane; (5) Heine
Safety Boiler Company; (6) Electrical Construction

and Supply Company; (7) B A
pany; (8) Timothy W. Dorsett (9) Robert A. Ke

30 bey Company.

IT IS FURTHER ORDERED that service of
uncertified copies of this order and of the said re-
port shall be sufficient.

Respectfully advised,
WILLIAM J. MAGIE,
C.
EUGENE STEVENSON,

V. c.
4C



« C))

The report number three and application for leave
tc sell property dear of liens, dated May twelfth,
nineteen hundred and four, of John W. Hardenbergh
and Palmer Campbell, the receivers appointed in the
above cause for the defendant corporation, having-
been heretofore presented and filed and an order to
show cause thereon dated May sixteenth, nineteen
hundred and four, having been heretofore made re-
quiring the mortgagees, creditors and stockholders
of the defendant corporation to show cause at this
time and place why the said receivers should not be
authorized to sell the lands of the defendant com-
pany situated on Provost, Twelfth and Thirteenth
streets, Jersey City, New Jersey, (being the lands
hereinafter particularly described), and the cold stor-
age plant thereon erected, including machinerv and
fixtures and trackage rights in adjacent streets, clear
of all mortgages, mechanics and other liens on said
property; and in order to effect such sale, why the
receivers should not be authorized to advertise for
sealed proposals of purchase to be received at a time
and place and under terms and conditions to be fixed
by them, the acceptance of any such proposal to be
subject to the approval of this Court; and why the
said receivers should not be permitted, in their dis-
cretion, to expend a sum not exceeding two hundred

10

and fifty dollars in advertising for such proposals of 3°

purchase.

And proof being now presented and filed that
the said order to show cause and the said receivers
report number three and application have been duly
served on the mortgagees, creditors and stockhold-
ers of the defendant company within the time and
mthe manner as in said order provided; and the said
application of the said receivers and the said order
to show cause now coming on to be heard in the
presence of McDermott & Fisk, of counsel with the

;0
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receivers; of William Brinkerhoff, of counsel with
the Commercial Trust Company of New Jersey, trus-
tee, mortgagee; of Charles L. Corbin, of counsel with
the Erie Railroad Company, mortgagee; of James
A. Nott, Jr., of counsel with The Taylor-Martm
Engineering Company, Electric Construction and
Supply Company and Robert A. Keasbey Company,
mechanics lienors; of Robert L. Lawrence of coun-
sel with F. W. Cane, trading as W. H. & F. W. Cane,
10 mechanics lienor; of James P Northrop of counsel
with Heine Safety Boiler Company, mechan”s lienor
of George M. Keasbey, of counsel with B. F. Stu
vant Company, mechanics lienor; (no one appeanng
for Timothy W. Dorsett, mechanics lienor) and
none of said counsel presenting any ob,ection to the
making of an order for. the receivers to sell said prop
erty clear of the Hens they respectively rePre*en ’
and all of said counsel except the counsel of the Oom-
ao mercial Trust Company of New Jersey,
senting to the making of the order,
Perkins and Edward Russ appearing as co
the Carbondale Machine Company, a crdThorof #
defendant company, and presenting an
affidavit in behalf of said Carbondale Machme C *
nanv wherein is asserted the claim of the sa d com
pany to the ownership of certain refrigerating ma-
chines in the defendant's cold “orage plant a » a »
mg_that i HhE EVERE O sueh i GLIH PHeR¥b?
30 maintained,_that the

for

A A mechanics vien against

%ne making recejvers upon condltlon
ricrpratine B machines by trie recei v

that if the title of the said Carbondale Machine

pany to Ma-

.oSrAchrnV fro m the proceeds of sale of
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the said property; but if it be found said company has
not title to said machines* but has a vendor's or other
hen against said machines or property, that then
such lien shall attach to the proceeds of the sale of
said property ; and the counsel for the receivers and
the counsel for the respective lienors now present
consenting that the rights, if any, of the said Car-
bondale Machine Company may be preserved in the
manner aforesaid; and the Court having duly con- *o
sidered the said application of the receivers, and the
said matter of the Carbondale Machine Company; .
and it appearing to the Court that the aforesaid prop-
erty of the defendant company is incumbered with
mortgages and other liens, as hereinafter specifically
recited, the legality of which are brought in ques-
tion, and that the said property is of a character
materially to. deteriorate in value pending litigation,
and sufficient cause appearing therefor:

IT IS, on this twenty-third day of May, nineteen
hundred and four, on motion of McDermott & Fisk,
of counsel with John W. Hardenbergh and Palmer
Campbell, receivers of the defendant company,

ORDERED that said receivers sell the lands of
the defendant situated in Jersey City, New Jersey,
and the cold storage plant thereon erected, including
machinery and fixtures and trackage rights in adja-
cent streets, said lands being particularly described
as follows::

ALL THAT certain tract or parcel of land and JO
premises situate, lying and being in Jersey City,
County of Hudson, State of New Jersey, consisting
lof eleven (n) lots described and bounded as fol-
OoWs:

BEGINNING at a point at the southwest cornerof
Provost street and Thirteenth street and running in
a southerly direction along the westerly -side of Pro-
vost street two hundred (200) feet to Twelfth street;
thence westerly along the northerly'side of Twelfth
street one hundred and- fifty (150) feet; thence 40
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northerly and parallel with Provost street one hun-
dred (ioo) feet; thence easterly and parallel with
Twelfth street twenty-five (25) feet; thence northerly
and parallel with Provost street one hundred feet to
Thirteenth street, and thence easterly along the
southerly side of Thirteenth street one hundred and
twenty-five (125) feet to the place or point of begin-

ning. » ;
IO AgND IT IS FURTHER ORDERED that the

said receivers sell the said property clear of the fol-

.lowing mortgages and other liens, that is to say:

(1) Trust mortgage by the defendant company

to Commercial Trust Company of New Tersey, trus-

tee dated February second, nineteen hundred and

three, recorded in Hudson County Register’s office,

February twenty-first, nineteen hundred and three,

in Book 486 of Real Estate Mortgages, page 39D and
20in Book 207 of Chattel Mortgages, page 416, to

secure an issue of first mortgage gold bonds of the

defendant company in the aggregate amount of one

hundred and fifty thousand dollars.

(2) Mortgage of the defendant company to the
Erie Railroad Company dated December sixteent ,
nineteen hundred and three, recorded December
eighteenth, nineteen hundred and three in Hudson
County Register’s office in Book 504 of Mortgages,

3° page 633, to secure the company’s bond for sixteen
thousand five hundred dollars.

(3)  Mechanics liens filed in the Hudson County
Clerk’s office as follows:

No. 2743, L. 8, p. 152, February 25, 1904, $l2r
833.14; The Taylor-Martin Engineering Company.

No. 2745, L. 8, p. 154, March 10, 1904, $25,075.35;
Frederick W. Cane, trading as W. H. & F. W. Cane.

No. 2746, L. 8, p. 154) March 12, 1904, $4)i60.67;

se Heine Safety Boiler Company.



No. 2748, L. 8, p. 155, March 21, 1904, $1,325.00;
Electric Construction and Supply Company.

No. 2749, L. 8. p. 156, March 21, 1904, $1,699.75;
Electric Construction and Supply Company.

No. 2751, L. 8, p. 157, March 28, 1904, $1,302.50;
B. F. Sturtevant Company.

No. 2755, L. 8, p. 158, April 6, 1904, $155.00;
Timothy W. Dorsett.

May 6, 1904, $975.00; Robert A. Keasbey Com-io
pany.

(4) All title or lien of the Carbond'ale Machine
Company to or upon refrigerating machines now in-
stalled in the cold storage plant of the defendant
company.

AND IT IS FURTHER ORDERED that from
the proceeds of said sale, said receivers do pay and
discharge all taxes, water rents and other municipal
charges now a lien against said property, and do pay 2°
the balance of said proceeds of sale into this Court,
there to remain subject to the same liens and equities
as was the property before sale, including the claim
of title or lien of Carbondale Machine Company, and
to be disposed of as this Court shall direct

AND IT IS FURTHER ORDERED that
said receivers make such sale by public auction at a
time and place and under terms and conditions to
be fixed by them, provided, however, such sale shall ao
take place at such time as to enable the receivers to
report the result thereof for the confirmation of this
Court on Monday, June twentieth, nineteen hundred
and four, at Chancery Chambers in Jersey City, and
that the receivers give at least five da-s previous
notice by mail to all lienors, creditors and stock-
holders of the defendant company of the said report
and motion for confirmation of sale.

AND IT IS FURTHER ORDERED that noth-
ing herein contained shall prevent the receivers from
negotiating a private sale of said property before



the time fixed for sale by public auction, provided
such private sale shall be reported to the Court for
confirmation» and that five days notice of application
to confirm such report at private sale be given to all
lienors, creditors and stockholders of the defendant
company. T
AND IT IS FURTHER ORDERED that said re-
ceivers be authorized in their diseretion to expend a
,¢ sum not exceeding two hundred and fifty dollars in
advertising said property for sale at public auction.

Respectfully advised,
WM. J. MAGIE,
C.
EUGENE STEVENSON,
V. G

NOTICE OF SALE.
RECEIVERS’ SALE.

TARVIS terminal cold

pany.

storage com-

Frank Stevens, Auctioneer*®

to

Pursuant to an order of the Court of o)

New Jersey, dated May 23, 190fc the underfed,
receivers of the Jarvis Terminal Cold Storage Com-

pany will Ol

*

TUESDAY, JUNE 14, 19Q,

at two o’clock in the afternoon, m the premises—
40 Provost, Twelfth and Thirteenth streets, Jersey City,
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New Jerseyysell at public auction to the highest bid-
der the following property:

A LL that certain tract or parcel of land and prem-
ises situate, lying and being in Jersey City, County
of Hudson, State of New Jersey, consisting of eleven
(11) lots described and bounded as follows:

BEGINNING at a point at the southwest corner
of Provost street and Thirteenth street and running
m a southerly direction along the westerly side of
Provost street two hundred (200) feet to Twelfth
street; thence westerly along the northerly side of
Twelfth street one hundred and fifty (u50) feet;
thence northerly and parallel with Provost street
one hundred (100) feet; thence easterly and parallel
with Twelfth street twenty-five (25) feet; thence
northerly and parallel with Provost street one hun- ao
dred (100) feet to Thirteenth street; and thence east-
erly along the southerly side of Thirteenth street one
hundred and twenty-five (125) feet to the place or
point of beginning.

Including the cold storage warehouse thereon
erected, with all the machinery and fixtures therein
contained, and railroad trackage rights in adjacent
streets, as provided in an ordinance of the Common
Council of Jersey City, passed April 26, 1864. The
property will be sold clear of taxes, mortgages,
mechanics liens and other encumbrances. The cold
storage plant has recently been completed and is of
scientific and modern construction, having a storage
capacity of about eight hundred thousand cubic feet.
The business is now being conducted by the re-
ceivers under the authority of the Court. Permits
to inspect the plant and further particulars may be
obtained on application to any of the undersigned.
Five per cent, of the bid price is to be paid when the 40
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property is struck.off; other conditions and terms
will be announced at time of sale.
Dated May 25, 1904.
John W. Hardenbergh,
15 Exchange Place,
Jersey City, N. J.
Palmer Campbell,
1 Newark Street,
Hoboken, N. J.
Receivers.
McDermott & Fisk,
Counsel,
15 Exchange Place,
Jersey City, N. J.

RECEIVERS’ SALE.

JARVIS TERMINAL COLD STORAGE
COMPANY.

Frank Stevens Auctioneer.

Pursuant to an order of the Court of Chancery of
New Jersey, dated May 23 1904, the undersigned,
receivers of the Jarvis Terminal Cold Storage Com-

A pany, will on

TUESDAY, JUNE 14, 19°4,

at two o’clock in the afternoon, on the premises—
Provost, Twelfth and Thirteenth Streets, Jersey City,
New Jersey, sell at public auction to the highest
bidder the following property:

ALL that certain tract or oarcel of land and prem-
ises situate lying and being in Jersey City, County
of Hudson, State of New Jersey, consisting of eleven

40 (j 1) lots described and bounded as follows.



-BEGINNING at a point at the southwest corner
of Provost Street and Thirteenth Street and running
in a southerly direction along the westerly side of
Provost Street two hudred (200) feet to Twelfth
Street, thence westerly along the northerly side of
Twelfth Street one hundred and fifty (us0) feet;
thence northerly and parallel with Provost Street one
hundred (100) feet; thence easterly and parallel with
Twelfth Street twenty-five (25) feet; thence north- 13
eily and parallel with Provost Street one hundred
(100) feet to Thirteenth Street; and thence easterly
along the southerly side of Thirteenth Street one
hundred and twenty-five (125) feet to the place or
point of beginning.

Including the cold storage warehouse thereon
erected, with all machinery and fixtures therein con-
tained, and railroad trackage rights in adjacent
streets, as provided in an ordinance of the Common
Council of Jersey City passed April 26, 1864. The ao
property will be sold clear of taxes, mortgages
mechanics liens and other encumbrances. The cold
storage plant has recently been completed and is of
scientific and modern construction, having a storage
capacity of about eight hundred thousand cubic feet.
The business is now being conducted by the receivers
under authority of the Court. Permits to inspect
the plant and further particulars may be obtained on
application to any of the undersigned. Five per cent,
of the bid price is to be paid when the property is §
struck off; other conditions and terms will be an-
nounced at time of sale.

Dated May 25, 1904.

John W. Hardenbergh,
15 Exchange Place,
Jersey City, N. J.
Palmer Campbell,
1 Newark Street,
Hoboken, N. J.
Receivers. 40



McDermott & Fisk,
Counsel,
15 Exchange Place,
Jersey City, N. J.

ANSWER OF RECEIVERS.

The answer of Jdhn W. Hardenbergh and Palmer
Campbell, receivers of the Jarvis Terminal Cold Stor-
age Company to the petition of Franklin B. Loth,
filed on his own behalf and on behalf of ah other per-
sons similarly situated who shall come in and con-
tribute to the expenses of the proceedings, respect-

fully shows:—

[ The receivers admit the allegations set forth in
20 the third, fifth, seventh and tenth paragraphs of the
petition.

II The receivers have no knowledge, save as se
forth in said petition, of the truth of the allegations
contained in the second, fourth, sixth and eighth
paragraphs of the petition.

I1I. The receivers have no knowledge, save as se
forth in the first paragraph of the petition, that the
petitioner is the owner of any bonds of the defendant
Company, but the receivers admit that there is a

3o mortgage executed by the defendant Company to
the Commercial Trust Company of New] ersey
Trustee, dated February second, nineteen hundred
and three, to secure an issue of one hundred and V
thousand dollars first mortgage gold bonds of one
thousand dollars each, dated, recorded and covering
the property as set forth in said first paragraph of the

peiv°nin answer to the allegation of the
ninth paragraph of the petition wherein the peti-
4o tioner denies that the legality, priority and extent of



the mortgage and other liens on the defendant prop-
el ty has been brought in question, and denies that the
said* property is, of a character materially to deterio-
rate pending litigation, the receivers say that the
matters and things aforesaid have been duly pre-
sented to and considered by this Court after notice to
all parties in interest, and after hearing thereon, and
that the questions aforesaid have been duly and
finally adjudicated by this Court. 10

V. The receivers admit that, pursuant to the order
of this Court, they have advertised the property and
plant of the defendant Company for sale at public
auction on June fourteenth, nineteen hundred and
four, at two o’clock in the afternoon. That the
receivers have caused the said sale to be advertised
m the Jersey City Evening Journal and the Hoboken
Observer, two newspapers printed and published in
the County of Hudson where the land is situated,
in the New York Herald and the New York Com- 20
mercial and Price Current, two newspapers printed
and published in the City of New York, in “Ice &
Refrigeration and “National Provisioner,” two
trade publications, and in addition have caused
copies of the notiec of sale to be mailed to all stock-
holders, bondholders and creditors of the defendant
Company, and to a list of persons whom the receivers
are advised would be likely to be interested in the sale
of property of this character. The receivers have
employed an auctioneer to make sale of the property 3°
and the auctioneer has caused to be mailed to per-
sons interested in the cold storage warehouse busi-
ness a large number of notices of sale of the property,
and the receivers have made all preparations for the
sale, and have given it wide publicity, to the end that
the best price may be obtained at such sale.

VI. The receivers adfnit that in their report num-
ber two, being inventory of assets and list of
heretofore filed by them, the assets and liabilities are
therein given as stated in the eleventh paragraph of 40



the petition, but the receivers further answering say
that as stated in said inventory and list of debts, the
time for the filing of claims with the receivers had
not then expired, and the receivers were unable to
state the total amount of liabilities of the defendant
Company until the period for filing claims should
have expired. The receivers deny that if permitted
to carry out the sale as advertised, persons acting in

io the interest of subsequent encumbrances and the
holders of the equity of redemption will buy in the
said property at a price insufficient to pay prior en-
cumbrances and profit unjustly at the expense of the
petitioner and other first mortgage bondholders.
That under the terms of the order directing the re-
ceivers to sell, the sale is made subject to report to
and confirmation by this Court on notice to parties
in interest.

VII. The receivers know of no property of the de-
fendant Company covered by the mortgage to se-
sure the mortgage bonds that is excluded from the
sale as advertised by them and therefore they deny
the allegations as set forth in the twelfth paragraph
of the petition.

VIII. The receivers deny that under the terms of
the order for sale, dated May twenty-third, nineteen
hundred and four, the Carbondale Machine Com-
pany was given any title to or lien upon the proceeds

30 of sale of the land and cold storage plant; that said
Company did not have against the land and building,
but on the contrary under the terms of the order of
sale the proceeds of the sal&are to be brought into
this Court, there to be subject to the same liens and
equities as was the property before sale.

[X. The receivers in further answer to said peti-
tion say that the said petitioner had knowledge of
the said order for sale clear of liens and of the notice
of sale for June fourteenth on or before May twenty-

,c sixth last,-as on that date said petitioner communi-
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cated with the receivers in respect to said proposed
sale.

X.  The receivers therefor ask that the relief peti-
tioned for be denied, and that the said petition be dis-
missed

McDermott & Fisk,
Solicitors and Counsel
with Receivers.

13
(Affidavits attached.)
RECEIVERS’ REPORT NO. 4.

(Application for further direction as to sale of
property.)

Filed June 20, 1904.
2C
John W. Hardenbergh and Palmer Campbell, re-

ceivers of the defendant Company appointed in the
above cause respectfully show:__

1. That by order made herein, dated May twenty-
third, nineteen hundred and four, the receivers were
directed to sell the lands of the defendant Company,
situated on Provost, Twelfth and Thirteenth streets,
Jersey City, New Jersey, and the cold storage plant
thereon erected, including machinery and fixtures 3°
and trackage rights in adjacent streets clear of cer-
tain mortgages and other liens in said order speci-
fically set out, and that they make such sale by public
auction at a time and place and under terms and con-
ditions to be fixed by them, provided, however, that
such sale should take place at such time as to enable
the receivers to report the result thereof for the con-
firmation of the Court oft Monday, June twentieth,
nineteen hundred and four, at Chancery Chambers’
m]Jersey City, and that the receivers give at least five »
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days previous notice by mail to all lienors,, creditors
and stockholders of the defendant Company of the
said report and motion for confirmation of sale.

2. That by further order made herein, dated June
thirteenth, nineteen hundred and four, the order for
sale dated May twenty-third, nineteen hundred and
four was confirmed, and it was further ordered that
at the sale to be made by the receivers on June four-

ic teenth, nineteen hundred and four that no bid be ac-
cepted by the receivers for a less sum than one hun-
dred and ninety thousand dollars.

3. That pursuant to said order of sale of May
twenty-third, nineteen hundred and four, the re-
ceivers advertised said property for sale at public
auction on Tuesday, June fourteenth, nineteen hund-
red and four, at two o’clock in the afternoon, on the
premises in the form of advertisement, a copy of
which is hereto attached marked: Schedule A.

20 That the receivers caused said notice of sale to be
published in the Jersey City Evening Journal and in
the Hoboken Observer, two newspapers printed and
published in the County of Hudson, on May twenty-
sixth and thirty-first, June second, seventh, ninth and
thirteenth; in the New York Commercial and Price
Current on May twenty-seventh and thirty-first, June
second and seventh;in the New York Herald on May
twenty-ninth and June fifth; in the National Pro-
visioner, a monthly trade journal, on May twenty-

30 eighth; in “Ice and Refrigeration,” a monthly trade
journal, on June first. That in addition to said pub-
lications, the receivers caused copies of. said notice
of sale to be mailed to all *stockholders,, creditors,
bondholders and lienors of the- defendant company
so far as their names and addresses could be ascer-
tained, and also caused copies of said notice of sale
to be mailed to a number of firms, corporations and
individuals that the receivers considered would be
interested in a sale of property of this character.

40 The receivers are informed and believe that the sale
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was widely and sufficiently advertised and that in ad-
dition to the published notices of the receivers, news-
paper comment on the proposed sale was made in
many publications in the principal cities of the United
States.

4. That the receivers employed Frank Stevens,
Esquire a licensed auctioneer in Jersey City, to cry
off the property, and that the auctioneer also circu-
lated a considerable number of the notices of sale.

5. That on June fourteenth, nineteen hundred and
four at the time and place advertised, said receivers,
through said auctioneer, offered the said property
for sale at public auction under conditions of sale an-
nounced at the time and place of sale, a copy of which
conditions of sale is hereto attached marked
"“Schedule B.”

6. That as required by order of this Court, dated
June thirteenth, nineteen hundred and four, it was
announced as one of the conditions of sale that no
bid for said property would be received or reported
for confirmation below one hundred and ninety
thousand dollars.

7. That there were present at the sale between
forty and fifty persons and the property was duly
offered for sale but no bid whatever was made or re-
ceived, and that thereupon the auctioneer on the in-
structions of the receivers, who were then present,
stated that the facts and circumstances connected
with the failure to make sale would be reported to
this Court for its consideration on Monday, June
twentieth, nineteen hundred and four, at ten A. M. at
Chancery Chambers, Jersey City.

8. That on June fifteenth, nineteen hundred and
four the receivers caused printed notices to be mailed
to all stockholders, creditors, bondholders, solicitors
of lienors and other persons in interest, that they
would report the facts and circumstances of the fail-
ure to make sale of the property to the Court on June
twentieth, nineteen hundred and four, at ten A.M.

jo

40
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Chancery Chambers, Jersey City at which time and
place they would ask the further direction of the
Court and also notice that any private offers which
might be received by the receivers for the purchase
of the property would at that ime and place be re-
ported for the consideration of the Court. A proof
of the mailing of said notices is submitted herewith,
and a copy of the notice is hereto attached marked

[O“Schedule C.” *

°0

40

o That the receivers are now conducting, under
the* direction of this Court, the cold storage ware-
house business at a loss over actual receipts of one
thousand dollars per month and upwards, and that
the prospect for the continuation of the business in
the hands of the receiversat a profit,or even to obtain
sufficient money from the business to pay actual run-
ning expenses i" unlikely, and that the longer the
business and property remains in the hands of the
receivers, the greater will be the loss to creditors an
stockholders. .

io. That no private offer for the purchase of
cold storage plant has been made to the receivers,
and they are of the opinion that an order should be
made permitting them to sell said property at pu -
lie auction under the terms and conditions provided
in said order of May twenty-third, nineteen hundred
and four, but without restriction as to the bid price
to be received, and they submit the matters aforesaid
and ask the further direction of the Court,

Dated June 20, 1904.

Respectfully,
J. W. Hardenbergh,
Palmer Campbell,
Receivers.
McDermott & Fisk,

Counsel.

(Affidavits attached.)

said
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SCHEDULE “A.
RECEIVERS’” SALE.
JARVIS TERMINAL COLD STORAGE
COMPANY.
Frank Stevens, Auctioneer.

Pursuant to an order of the Court of Chancery of 10
New Jersey, dated May 23, 1904, the undersigned,
receivers of the Jarvis Terminal Cold Storage Com-
pany, will on

TUESDAY, JUNE 14, 1904,

at two o clock in the afternoon on the premisesi
Provost Twelfth and Thirteenth streets, Jersey City,
New Jersey, sell at public auction to the highest
bidder the following property: 20

ALL that certain tract or parcel of land and prem-
ises situate, lying and being in Jersey City, County
of Hudson, State of New Jersey, eonsistng of eleven
(11) lots described and bounded as*follows:

BEGINNING at a point at the southwest corner
of Provost street and Thirteenth street and running
in a southerly direction along the westerly side of
Provost street two hundred (200) feet to Twelfth Q
street; thence westerly along the northerly side of S°
Twelfth street one hundred and fifty (150) feet;
thence northerly and parallel with Provost street one
hundred (100) feet; thence easterly and parallel with
Twelfth street twenty-five (25) feet; thence north-
erly and parallel with Provost street one hundred
(100) feet to Thirteenth street; and thence easterly
along the southerly side of Thirteenth street one
hundred and twenty-five (125) feet to the place or
point of beginning.

Including the cold storage warehouse theireon ;c
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erected, with all the machinery and fixtures therein
contained, and railroad trackage rights in adjacent
streets, as provided in an ordinance of the Common
Council of Jersey City, passed April 26, 1864. The
property will be sold clear of taxes, mortgages,
mechanics liens and other encumbrances. The cold
storage plant has recently been completed and is of
scientific and modern construction, having a storage
1G capacity of about eight hundred thousand cubic feet.
The business is now being conducted by the receivers
under authority of the Court. Permits to inspect
the plant andi further particulars may be obtained-
on application to any of the undersigned. Five per
cent of the bid price is to be paid when the property
is struck off; other conditions and terms will be an-
nounced at time of sale.
Dated May 25, 1904.
John W. Hardenberg,
ao 15 Exchange Place,
Jersey City, N. J.
Palmer Campbell,
1 Newark Street,
Hoboken, N. T

Receivers.
McDermott & Fisk,
Counsel,
15 Exchange Place, *
Jersey City, N. J. .1

SCHEDULE “B.”

JARVIS TERMINAL COLD STORAGE
COMPANY.

Conditions of Receivers’ Sale.

First. The property is sold pursuant to an order of
46 the Court of Chancery of New Jersey, dated May 23,
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1904, and the sale is subject to approval by the Court.
The receivers will report the result of the sale to the
Court of Chancery, June 20, 1904, at ten A.M. at
Chancery Chambers, Jersey City, at which time and
place the sale will be considered by the Court and
parties in interest may attend and be heard.

Second. -The property will be sold to the highest
bidder, but no bid under one hundred and ninety
thousand dollars will be received or reported to the
Court for confirmation.

Third. Five per centum of the bid price shall be
paid when the property offered is struck off. In
default thereof it may be put up again and sold imme-
diately.

Fourth. The purchaser will re required, in ad-
dition to the purchase price, to pay an auctioneer's
fee of seventy-five dollars, payable when the property
offered is struck off.

Fifth. In addition to the purchase price bid, the
purchaser will be required at the time of taking title
to pay to the receivers the amount of the accrued
storage charges then due to the receivers on con-
tracts for goods and merchandise then on storage
in the storage warehouse, and to assume the stor-
age contracts of the receivers. The receivers
will at the time the purchaser takes title assign to
him all accrued storage charges due to the receivers
as aforesaid. These accrued storage charges amount
at this date to approximately $525.

Sixth. In the event of the confirmation of the sale
by the Court of Chancery the balance of the purchase
price shall be paid on Tuesday, the fifth day of July,
nineteen hundred and four, at two o’clock in the
afternoon, at the office of McDermott and Fisk,
counsel of the receivers, 15 Exchange Place, Jersey
City, New Jersey, at which time and place the deed
will be delivered and the assignment of storage
charges made upon compliance by the purchaser
with these conditions of sale.

ao
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Seventh. The purchaser will be held bound by
the purchase price whether he attends to receive the
deed and comply with the conditions of sale or not.
If he does not so comply with them,, the property
may, subject to the direction of the Court of
Chancery, be again advertised and sold, or the pur-
chaser may be held liable for his bid at the option of
the receivers. In case ofire-sale at less price than
the former bid with interest and expenses, the former
purchaser will be held liable for the dificiency, to
meet which the money paid by him shall be re-
tained and applied by the receivers; signed in dupli-
cate

Dated June 14, 19°4

J. W Hardenbergh,
Palmer Campbell,
Receivers.

I have bid off the property described in the at-
tached notice of sale for the sum of
and agree to comply with the above conditions of
sale; signed in duplicate.

Dated June 14, 1904.

SCHEDULE “C.

RECEIVERS’ NOTICE.

Notice is hereby given that pursuant to an order
of the Court of Chancery, dated May 23, 1904, and
a further order,-dated June 13, 1904, the receivers
of the defendant company on June 14, 1904, offered
for sale at public auction the defendant’s lands with
the cold storage plant thereon erected, situated on
Provost, Twelfth and Thirteenth Streets, Jersey City,
New Jersey, and no bid was made for the said prop
erty above the upset price of $190,000,. fixed by the
Court.
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The receivers will report these facts and circum-
stances and their proceedings in the premises to the
Court at Chancery Chambers, Jersey City, on Mon-
day, June 20, 1904, at 'ten o’clock in the forenoon, at
which time and place they will ask the further direc-
tion of the Court. If, before the time above stated,
the receivers receive any private offer or offers for
the purchase of the said property, they will at said
time and place submit the same for the consideration
and direction of the Court.

Dated June 15, 1904.

J. W Hardenbergh,
Palmer Campbell,
Receivers.
McDermott & Fisk,
Counsel.

PROOF OF MAILING RECEIVERS NOTICE 20
OF JUNE 15, 1905.

(Filed June 20, 1904.)

RECEIVERS’ REPORT NO. s.
(Application to issue Receivers’ Certificates.)
(Filed June 20, 1904.)

John W. Hardenbergh and Palmer Campbell, re-
ceivers of the defendant corporation in the above
cause, respectfully show:—

i. That pursuant to the order of their appoint-
ment made herein March twenty-eighth, nineteen
hundred and four, they are carrying on the cold
storage warehouse business of the defendant Com-
pany at the cold storage plant, located at Provost,
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Twelfth and Thirteenth streets, Jersey City, New
Jersey.
2.
session of said business have the receipts from the
business been sufficient to meet the ordinary running
expenses of the plant. That the approximate ex-
penses of running the plant without including water
charges, taxes or insurance are sixteen hundred dol-

xo lars a month, and that the approximate returns from

ao

g0
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the business at this time are about five hundred and
thirty dollars a month. That the receivers now
have unpaid bills incurred by them in running the
plant amounting to approximately sixteen hundred
and fifty dollars, and have no funds in hand with
which to meet these bills or the current pay rolls for
labor. That the receivers are without sufficient
funds to meet the pay rolls for labor which became
due on Saturday, June eighteenth,

3. That under order of this Court, dated May
twenty-third, nineteen hundred and four, the re-
ceivers were directed to advertise the cold storage
plant for sale and to expend in such advertising a sum
not exceeding two hundred and fifty dollars. That
the receivers advertised the. property for sale in ac-
cordance with the direction of the Court, and
incurred an expense therefor approximating' two
hundred dollars, which they have no funds in hand
to meet. That in connection with said sale, said re-
ceivers employed an auctioneer at an expense of
seventy-five dollars, which charge the receivers have
no funds in hand to meet. That 'the accrued stor-
age charges due to the receivers at this date amount
to between five hundred and twenty-five dollars and
six hundred dollars. That in the opinion of the re-
ceivers it will cost them to run the plant for four
weeks from this date at least one thousand dollars in
excess of the probable receipts from the business
during that period of time.

4. The receivers report that the property, real and

That at no time since the receive
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personal of the defendant Company is subject to
mortgages and liens as follows:—

(1) Mortgage of defendant Company to Commer-
cial Trust Company of New Jersey, Trustee, dated
February second, nineteen hundred and three, to
secure an issue of bonds in the aggregate amount of
one hundred and fifty thousand dollars.

(2) Mortgage of the defendant Company to the
Erie Railroad Company to secure the sum of six-
teen thousand five hundred dollars.

(3) Mechanics liens filed in. the Hudson County
Clerk’s office as follows:—

No. 2743, L, 8, p. 152, February 25, 1904, $12,833.-
14, The Taylor-Martin Engineering Company.

No. 2745, L, 8, p. 154, March 10, 1904, $25,075.35,
Frederick W. Cane, trading as W. H. & F. W. Cane.

No. 2746, L 8, p. 154, March 12, 1904, $4,160.67,
Heine Safety Boiler Company.

No. 2748, L, 8, p. 155, March 21, 1904, $1,325.00,
Electric Construction and Supply Company.

No. 2749, L. 8, p. 156, March 21, 1904, $1,699.75,
Electric Construction and Supply Co.

No. 2751? L. 8, p. 157 March 28, 1904, $1,302.30,
B. F. Sturtevant Company

N°- 2753> L. 8, p. 158, April 6, 1904, $155.00,
Timothy W. Dorsett.

May 6, 1904, $975.00, Robert A. Keasbey Com-
pany.

(4) Claim or lien of the Carbondale Machine Com-
pany, as set forth in order of this Court, dated May
twenty-third, nineteen hundred and four, for the sale
of the cold storage plant.

(5) The receivers are of the opinion that it is to
the interest of all mortgagees and lienors, as well as
general creditors and stockholders, that the cold
storage plant of the defendant Company should be
continued in operation and until the same can be
disposed of under the direction of the Court; that it
is impossible without material loss to close the plant

To

for the reason that there is on storage therein cer- 4°
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tain property which cannot be moved at this season
of the year without damage or deterioration lhat
these perishable goods are put on storage for the
season with the intention of keeping them m t e
storage warehouse until the cold weather of the fa
or early winter will permit their removal without
deterioration or loss. That the receivers are with-
out funds to further carry on the cold storage busi-
ess and without funds to meet indebtedness already
incurred for carrying on the business under the di-
rection of the Court.

6. The receivers respectfully submit the matters
aforesaid for the direction and consideration of the
Court, and recommended that they be authorized to
borrow a sum not exceeding thirty-five hundred dol-
lars, to be expended by them in meeting bills hereto-
fore incurred by them in the running of the co
storage plant and to enable them to continue the
running of the cold storage plant until the same m y
be finally disposed of by order of this Court, and to
meet the expenses heretofore incurred and to be in-
curred by them in the administration of their trust,
and that they be authorized to issue for the money
so borrowed the receivers certificate or certificates,

m hear interest at the rate of six per centum per
annum, from the date of issue, Which certificate o1

certificates shall be made a first lien upon the prop-
erty and assets in the hands of the receivers para-
,o mount to the lien thereon of a”
mechanic lienors and creditors of the defendant Com-
pany, or that the Court may make such other ordei
in the premises as may be deemed proper.
Dated June 20, 1904.
Respectfully,
J. W Hardenbergh,
Palmer Campbell,

Receivers.

jo

McDermott & Fisk,

" C 1" .
4.0 ounse (Affidavits attached.)



95
ORDER dX) SHQW CAUSE

On Report No. 5.
(Filed June 21, 1904.)

Upon reading and filing report number five, dated
June twentieth, nineteen hundred and four, of John
W. Hardenbergh and Palmer Campbell, receivers
of the above named defendant corporation, Wherein
said receivers ask leave of the Court to borrow a
sum of money not exceeding thirty-five hundred dol-
lars upon receivers’ certificates, to be issued under
authority of the Court, to bear interest at the rate
of six per centum per annum from the date of issue,
and from the moneys so borrowed to pay bills hereto-
fore or hereafter to be incurred by them in conduct-
ing the business of the cold storage warehouse of
the defendant Company, and to meet expenses here-
tofore or hereafter to be incurred by them in the ad-
ministration of their trust as such receivers:

It is on this twentieth day of June, nineteen hun-
dred and four, on motion of McDermott & Fisk, coun-
sel with theh receivers, ORDERED that the credi-
tors and stockholders of the defendant corporation
show cause at Chancery Chambers, Jersey City, on
June twenty-seventh, nineteen hundred and four, at
ten o clock in the forenoon, or as soon thereafter as
counsel can be heard, why the receivers should not be
authorized to borrow money on receivers’ certificates
in the amount, under the terms and for the purposes
aforesaid, and why such certificate or certificates
should not be made a first lien upon the property and
assets of the defendant Company, paramount and
prior to all mortgages, mechanics and other liens
thereon.

And it is further ordered that copies of this order
be served on the stockholders and creditors (other

10

20

than the mechanics and other lienors hereinafter ao
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mentioned) within four days from the date hereof by
mailing such copies to such creditors and stock-
holders to the post office addresses as nearly as the

same can be ascertained and that copies of this order
and of the said receivers’ report number five be

served within the same time upon the following mort-
gagees, mechanics and other lienors of the defendant
Company, or upon their attorneys or solicitors:

*®  Commercial Trust Company of New Jersey,

Trustee;

Erie Railroad Company;

The Taylor-Martin Engineering Company;

Frederick W. Cane trading as W. H. & F. W.
Cane;

Heine Safety Boiler Company;

Electrical Construction and Supply Company;

B. F. Sturtevant Company;

Timothy W. Dorsett;

Robert A. Keasbey Company;

Carbondale Machine Company.

It is further ordered that the copies of this order
and of the said report to be served need not be certi-
fied. .

Respectfully advised,

WILLIAM J. MAGIE, C.
EUGENE STEVENSON,, V. C.

30 PROOF OF MAILING ORDER TO SHOW
CAUSE.

Dated June 20, 1904.
(Filed June 27, 1904.)

PROOF OF SERVICE OF RECEIVERS’ RE
PORT NO.5 AND ORDER TO SHOW CAUSE
THEREON.

Dated June 20, 1904.

40 (Filed June 27, 1904.)
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ADDITIONAL ORDER FOR SALE.
(Filed June 28, 1904.)

John W. Hardenbergh and Palmer Campbell, re-
ceivers of the above named defendant corporation,
having presented their report number four and ap-
plication for further direction as to sale of the de-
fendant’s property, and said report being now filed,
from which report and application it appears that, to
pursuant to an order made herein May twenty-third,
nineteen hundred and four, and a further order made
June thirteenth, nineteen hundred and four, the said
receivers on June fourteenth, nineteen hundred and
four, exposed for sale at public auction the lands of
the defendant Company, situated on Provost,
Twelfth and Thirteenth streets, Jersey City, New
Jersey, and the cold storage plant thereon erected,
including machinery and fixtures and trackage rights
in adjacent streets, clear of certain mechanics and ao
other liens in said order of May twenty-third, nine-
teen hundred and four, specifically set out, and that
at such sale no bid was received for the said property
above the sum of one hundred and ninety thousand
dollars, the upset price therefor as fixed by the order
herein of June thirteenth, nineteen hundred and four,
and the said receivers now asking the further direc-
tion of the Court in the premises,

And there being now presented and filed proof of
service on the creditors, lienors and stockholders of 3°
the defendant corporation of the notice of said re-
ceivers that they would report the facts and circum-
stances of the failure to make sale of the said prop-
erty as aforesaid at this time and place,

And the Court having considered the said report
and application, and hearing the arguments of Mc-
Dermott and Fisk, of counsel with the receivers; of
Vredenburgh, Wall and Van Winkle, of counsel with
Franklin B. Lord and Committee of bondholders ; of
Northrop and Griffiths, of counsel with Heine Safety
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Boiler Company; of Robert L. Lawrence, of counsel
with Frederick W. Cane, trading as W. H. and F. W.
Cane and Francis A. Nott, Jr., of counsel with The
Taylor-Martin Engineering Company

It is on this twentieth day of June, nineteen hund-
red and four, on motion of McDermott and Fisk, of
counsel with the receivers, ORDERED that the said
receivers forthwith again advertise said property, as
described in said order of sale of May twenty-third,
nineteen hundred and four, for sale at public auction
at a time and place to be fixed by them, and that
such sale be held by said receivers without restriction
as to the bid price to be received at such sale, and that
otherwise said sale be conducted as provided in said
order for sale of May twenty-third, nineteen hundred
and four, except as hereinafter provided, and be held
at such time as to enable the receivers to reoort the
result thereof to this .Court on Tuesday, July fifth,
nineteen hundred and four, at ten o’clock in the fore-

I[Onoon, at Chancery Chambers, Jersey City, and to

give at least three days previous notice by mail to the
stockholders and creditors of the defendant Company
of such report of sale.

IT IS FURTHER ORDERED that if the pur-
chaser at such sale having paid five per cent, in cash
on account of the purchase money shall at the time
fixed by the receivers for passing title (which shall be
not more than thirty days after the date of confirma-
tion of such sale), pay to the receivers an additional
amount in cash Which, with the five per cent, paid at
the time of sale, shall aggregate twenty-five thousand
dollars, and shall deposit as security for the payment
of the balance of the purchase price first mortgage
bonds of the defendant company or such bonds and
mechanics liens against the property of the defendant
company as filed (and to be duly assigned to the re-
ceivers), Which, taken as to the bonds at two-thirds o
their par value and as to mechanics’ liens at one-third

40 of the amount claimed, shall amount to fifty thou-
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sand dollars, then the payment of the balance of the
purchase money shall be deferred until their legality
and extent and the relative priority of the several
liens on the property shall have been determined by
the Court; the purchaser stipulating in writing with
the receivers to pay the difference between the value
as determined for distribution of the securities de-
positd by him with the receivers or the claims as-
signed by him to the receivers, and the unpaid bal-
ance of the purchase money, together with interest
at the rate of five per cent, per annum, from the date
of the receivers’ sale to the time of payment, such in-
terest to be paid quarter yearly during said period,
and such payment shall be made within twenty days
after the service upon the purchaser of an order of
the Court directing such payment to be made; and
thereupon the receivers’ deed shall be delivered.

AND IT IS FURTHER ORDERED that in case
the purchaser shall avail himself of the foregoing
privilege and shall, as above provided, deliver or
assign bonds or indebtedness on lien claims repre-
sening any part of his bid, and shall fail When ordered
so to do to pay the amount which shall be found due
in order to effect the full payment in cash of the
whole or such part of his said bid as may be necessary
to satisfy the claims of all parties Who shall be ad-
judged entitled to a share of the proceeds of sale in
cash, then the receivers may resell said property with-
out further application to the Court and without no-
tice to the purchaser. In case of a resale by reason of
the failure of the purchaser to make payment, as
above provided, and such resale is at a less price than
the former bid, with interest and expenses, including
a reasonable rental, to be fixed by the Court, for the
occupancy by the purchaser of the said premises, and
all injury or damage to the property which he may
have done or permitted, also to be fixed by the Court,
the said purchaser will be held liable for the defi-

20
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ciency, to meet which the money paid by him and the
securities deposited and assigned by him shall be re-
tained and applied by the receivers.

IT IS FURTHER ORDERED that in the event
of the purchaser availing himself of the foregoing
privilege and complying with the terms of this order,
he shall be let into possession of the property and
shall be liable to pay, and shall pay as the same shall

ra become due and payable, all taxes, water rents and
other municipal charges, and all insurance premiums
and other charges thereon, from the date of entry;
the insurance to be in the name of the receivers, as
owners, and in an amount to be fixed by them.

Respectfully advised,

W. J. MAGIE, C

EUGENE STEVENSON, V. C.

30
ORDER FOR ISSUING RECEIVERS’ CERTI-

FICATES.
Filed June 28, 1904.

The report number five and application, dated June
twentieth, nineteen hundred and four, of John W.
Hardenbergh and Palmer Campbell, the receivers
appointed in the above cause, having been heretofore
presented and filed and an order to show cause there
on, dated June twentieth, nineteen hundred and four,
having been heretofore made, requiring the creditors
and stockholders of the defendant corporation to
show cause at this time and place why the receivers
should not be authorized to borrow money on re-
ceivers’ certificates, not to exceed the sum of thirty-

five hundred dollars, to be issued under the authority
of the Court, and to bear interest at the rate of six

per centum per annum from the date of issue, and from
40 the moneys so borrowed to pay bills heretofore or



101

hereafter to be incurred by the receivers in conduct-
ing the business of the cold storage warehouse of
the defendant Company, and to meet expenses here-
tofore or hereafter to be incurred by them in the ad-
ministraton of their trust as such receivers, and why
such certificate or certificates should not be made a
first lien upon the property and assets of the defend-
ant Company, paramount and prior to all mortgages,
mechanics and other liens thereon.

And proof being now made and filed that the said
order to show cause has been duly served oni the
stockholders and creditors, including mortgagees,
mechanics and other lienors, as in said order pro-
vided,

And the said application of the said receivers and
the said order to show cause now coming on to be
heard, and the Court having heard the arguments of
counsel for the said receivers, and Robert L. Law-
rence, Esquire, appearing as counsel for Frederick
W. Cane, trading as W. H. and F. W. Cane; A. Q.
Keasbey and Sons, appearing as counsel for B. F.
Sturtevant Company, and Randolph Perkins, appear-
ing as counsel for Carbondale Machine Company;
and Vredenburgh, Wall and Van Winkle, appearing
as counsel for Franklin B. Lord, and for committee
representing bondholders, and no objection being
made to the making of this order,

And the Court having duly considered the said
application and arguments, and considering it for the
best interests of the stockholders and creditors, in-
cluding the mortgagees, mechanics and other lienors
of the defendant company, and necessary for the care
and preservation of the assets in the hands of the
receivers that the borrowing of said sum of money
on receivers certificate or certificates for the pur-
poses aforesaid should be authorized:—

It is on this twenty-seventh day of June, nineteen
hundred and four, on motion of McDermott and
Fisk, of counsel with the receivers aforesaid, OR-

>'0)

30
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DERED that John W. Hardenbergh and Palmer
Campbell, receivers of the Jarvis Terminal Cold Star
age company, be and *hereby « “

ceeding in the aggregate thirty-five hundre”dollars
.mon receivers’ certificate or certificates, to be issued
by them under the authority of this Court to bear
interest at the rate of six per centum per annum f
the date of issue, and that from the moneys so bor-
13 rowed they pay bills heretofore or hereafter to
he incurred by them in conducting the business of the
cold storage warehouse of the defendant company
and pay the expenses heretofore or hereafter to be
incurred by them in the administration of their trust

A AND ITIS FURTHER ORDERED that the said

reavers’ certificate or certificates, not exceeding
iL amount aforesaid when issue* shall be a first hen

-cCpatyl: S receivers, par,

mount a’d prior to all mortgages, mechanics and
other liens thereon.

Respectfully advised, MAGIE,

C.
EUGENE STEVENSON,A A

o

3 ORDER ON PETITION OF F. B. LORD.

Filed Oct. 20, 1904-

1 f coin Tarvis Terminal Cold storage
CSmpanydand of Willard C. Fisk, of counsel with the

40 Receivers of said company, and Robert L. Lawrence,
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of counsel with F. H. Cane, trading as W. H. and
F. W. Cane, mechanics lienor, and Edward Russ and
Randolph Perkins, of counsel with the Carbondale
Machine Company, and of William A. Lewis, of
counsel with Robert M. Jarvis, and of Randolph Per-
kins, of counsel with a committee of the lienors hold-
ing mechancs liens to the amount of Forty-seven
Thousand Dollars; and the petition and affidavit of
the petitioner and the answer of the Receivers having
been read and the arguments of the respective coun-
sel considered:

It is, on this thirteenth day of June, nineteen hun-
dred and four, ORDERED, ADJUDGED and DE-
CREED that the order for sale heretofore made
herein on the twenty-third day of May, nineteen hun-
dred and four, be confirmed.

AND IT IS FURTHER ORDERED that no bid
be accepted by the said Receivers at the sale as adver-
tised by the Receivers to be held on Tuesday, the
fourteenth day of June, nineteen hundred and four,
for a sum less than One Hundred and Ninety Thou-
sand Dollars.

Respectfully advised,
W!J]. MAGIE,
C.
EUGENE STEVENSON,
V. C.

Proof of Mailing Notice of Receivers’ Report of 3°

Sale.
Filed July 5, 1904.

RECEIVERS’ REPORT NO. 6.
(OF SALE OF PROPERTY JUNE 29, 1904.)

Filed July 5 1904.

John W. Hardenbergh and Palmer Campbell, re-
ceivers of the defendant company, appointed in the

above cause, respectfully report:— Ao
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! That by order made herein, dated May twenty-

third, nineteen hundred and four, and a further order,

dated June twentieth, nineteen hundred and four,

the receivers were directed to sell the lands of the de-
fendant company, situated on Provost, Twelfth and
Thirteenth streets, Jersey City, New Jersey, and t e
cold storage plant thereon erected, including ma-
chinery and fixtures and trackage rights m adiacent
streets, clear of certain mortgages and other liens
and encumbrances, and that they make such sale by
public auction at the time and place and under terms
and conditions to be fixed by them and as specified
in said order of June twentieth, nineteen hundred
and four, provided, however, that such sale should be
held at such time as to enable the receivers to report
the result thereof for confirmation of the Court on
Tuesday, July fifth, nineteen hundred and four, at

ten o’clock in the forenoon, at Chancery Chambers,

20 Jersey City, and that the receivers give at least three

40

days previous notice by mail to the stockholders an
creditors of the defendant company of such report
and motion for confirmation of sale.

2 That pursuant to said order
third, nineteen hundre

and four, and said
additional order

of June twentieth, nineteen

hundred and four, the receivers advertised

the said property * for sale at public auction
on Wednesday, June twenty-ninth, nineteen hundred
and four, at two o’clock in the afternoon,

on t e
premises, in the form of advertisement

a copy of
which is hereto attached, marked “Schedule A The

receivers caused said notice of sale to be published
in the Jersey City Evening Journal and in the Ho_ o-
ken Observer, two newspapers printed and Publ'she

in the County of Hudson, on June twenty-third and
June twenty-seventh, nineteen hundred and four
and also caused copies of said notice of sale to b

mailed on June twenty-second, nineteen hundred and

four to all stockholders, creditors, bondholders and

of May twenty-
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lienors of the defendant company, so far as their
names and addresses could be ascertained, and on the
same date caused copies of said notice of sale to be

mailed to a number of firms, corporations and indi-

viduals that the receivers considered would.be inter-

ested m the sale of property of this character. That

Z V. e ling ° t °f to th
stocf(holders cred 11trtl)%s bon(ﬁlo?cf) llgehenosras eanc? pose-

sible*purchasers ,s hereto attached, marked “Sched
TO

3- That the receivers employed Frank Stevens

squire, a licensed auctioneer in Jersey City, to cry
oft the property at the time fixed for the sale.

4- That on Wednesday, June twenty-ninth,
teen hundred and four, at the time and place adver-
said receivers through said auctioneer, offered

nine-

ted,
the said property for sale at public auction under

conditions of sale announced at the time and place of
sale a copy of which conditions of sale and a copy
of the agreement to purchase, as signed by the pur-
chaser, is hereto attached, marked “Schedule C."
aforesaid, Daniel E.

20

at at the fame and place
eary, Charles E. Cassidy and Gustav W. Lembeck

jointly bidding for the property then offered for sale’

g San4°1i8 e biddind oSS thovsand, gl

in” aM not?ced bein? rhe Property described
said DamV] F r ’ fi tUck off and S°U to the

f Charle(S E - Cassid3 and Gustav
the Pnce aforesaid, they beings the 30
hlghest bidder for the same. %
said 1i!ftfSail reCeiVerS hereby submit this report of
Court  f°r hC approval and confirmation of the

Dated, June 30, 1904.
Respectfully submitted,
J. W. HARDENBERGH,
PALMER CAMPBELL,

McDermo tt & FISK, Receivers.

Solicitors and Counsel.

(Affidavits attached.) 40



SCHEDULE “A.”
RECEIVERS’ SALE

TARVIS TERMINAL COLD STORAGE COM-
* PANY.

FRANK STEVENS, Auctioneer.

Pursuant to an order of the Court of Chancery of
New Jersey, dated May 23, 19°4, and a further order
dated June 20, 1904, the undersigned, receivers of the
Jarvts Terminal Cold Storage Company, will on

WEDNESDAY, JUNE 29, 1904*

at two o’clock in the afternoon, on the premises
Provost, Twelfth and Thirteenth streets, Jersey City,
New Jersey, sell at public auction to the highest bid-
20 der, without reserve, the following property:

A LL that certain tract or parcel of land and prem
ises, situate lying and being in Jersey City, County o
Hudson, State of New Jersey, consisting of eleven
(11) lots described and bounded as follows:

BEGINNING at a point at the southwest conj.er
of Provost street and Thirteenth street and running
in a southerly direction along the westerly side of
Provost street two hundred (200) feet to *e
street; thence westerly along the northerly side of
Twelfth street one hundred and fifty (150) ieet>
thence northerly and parallel with Provost street one
hundred (100) feet; thence easterly and parallel wit
Twelfth street twenty-five (25) feet; thence nor ery
and parallel with Provost street one hundred (100)
feet to Thirteenth street; and thence easter y a ong
the southerly side of Thirteenth street one hundred
and twenty-five (125) feet to the place or point of be-

*0

40gi?nduding the cold storage warehouse thereon
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erected, with all the machinery and fixtures therein
contained, and railroad trackage rights in adjacent
streets, as provided in an ordinance of the Common
Council of Jersey City, passed April 26, 1864. The
property will be sold clear of taxes, mortgages, me-
chanics liens and other encumbrances. The cold
storage plant has recently been completed and is of
scientific and modern construction, having a storage
capacity of about eight hundred thousand cubic feet. To
The business is now being conducted by the receivers
under authority of the Court. Permits to inspect the
plant and further particulars may be obtained on ap-
plication to any of the undersigned. Five per cent,
of the bid price is to be paid when the property is
struck off; other conditions and terms will be an-
nounced at time of sale.
Dated, June 21, 1904.
John W. Hardenbergh,
15 Exchange Place, 20
Jersey City, N. J.
Palmer Campbell,
1 Newark Street,
Hoboken, N. J.
Receivers.

McDermott & Fisk,

Counsel,

15 Exchange Place, Jersey City, N. J.

30
(Filed July s, 1904.)
Proof of mailing notice of receivers’ sale for June
20, 1904? to following:

LIST OF CREDITORS.

American Desk & Stool Company, 30 Howard
street, New York City.

E. J. Batcheler, 15 Exchange Place, Jersey City
N. J.

AO

V\BnJerseyStateImy



W. S. Batcheller, care Jarvis Terminal Cold Stor-
age Company, 12th and Provost streets, Jersey City,
N.J.

Borne, Scrymser Company, 80 & 81 South street,
New York City.

F.
N. J.

Carbondale Chemical Company, Carbondale, Penn.

B. Brill, 82 Montgomery street, Jersey City,

,0 J. E. Carlock, 94 Myrtle avenue, Jersey City, N. J.
Carbondale Machine Company, Carbondale, Penn.
Chicago Pneumatic Tool Company, Chicago, Illi-
nois.

P. H. & C. Conlon, Newark, N. J.

“Cold Storage,” Produce Exchange, New York
City.

Cockburn Barrow & Machine Company, 240 Elev-
enth street, Jersey City, N. J.

Commercial Trust Company of New Jersey,

20Exchange Place, Jersey City N. J.

Deane Steam Pump Company, P. O. Box 311,
New York City.
C. G. Dennison, Buffalo, N. Y.

15

Horace Dickerman, 30 Howard street, New York
City.
(OR
N. J.
Dixon Crucible Company, Jersey City, N. J.

, .
J. Dittmar, 204 Pavonia avenue, Jersey City,

Eastern States Refg. Co., Jersey City, N. J.

Everson & Reed, 245 Broadway, New York City.

Fagan Iron Works, Hoboken, N. J.

Fairbanks & Company, Broome & Elm
New York Ci'ty.

Fay Belting Company, 3 Jacob street, New York
City.

“Fruit & Produce News,” 8-10 Jay street,
York City.

Garderman & Jungclaus, Newhall, Iowa..

Gould Manufacturing Company, Boston, Mass.

Hall-Jagels Beilis Company, Hoboken, N. J.

80

streets,

New
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Hay Foundry & Iron Works, 145 Broadway, New
York City.

George A. Haws, 25 Bridge street, New York
City.

Heppe & Company, 239 Greenwich street, New
York City.

Ice & Refrigeration, Chicago, Illinois.

Jarvis & Company, 64 Broad street, New York
City.

Jersey City Coal Company, Jersey City, N. J.

Johnson & Co., Gates avenue, Jersey City, N. J.

H. F. Jones, 185 Twelfth street, Jersey City, N. J.

Robert A. Keasbey Company, 100 North Moore
street, New York City.

L. G. Knipe, Provost & 13th streets, Jersey City,
N.J. -

F. Macy Company, 343 Broadway, New York Citv.

John S. Menagh, Newark avenue, Jersey City, N.J.

T. R. McMahon, 56 Gold street, New York City. 10

Morrow & Day, 81 Montgomery street, Jersey
City,. N. J.

Mountain & Co., 111 Liberty street, New York
City.

National Paint Machine Company, 4th avenue &
22d street, New York City.

New York & New Jersey Telephone Co., 81 Wil-
oughby street, Brooklyn, N. Y.

W. M. Obergful, 131-137 Ninth street, Jersey City,
N—C] - o i SO

. H. O'Neil, Jersey avenue, Jersey City, N. J.

Otis Elevator Company, 71 Broadway, New York
City.

Page Dennis Company, 341 Broadway, New York
City.
N?rthur L. Perkins, 285 Warren street, Jersey City,

Pugsley & Chapman, 180 West street, New York
City.

Reeves Engine Company, 85 Liberty street, New
1 ork City, Ao
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J. L. Robertson & Sons, 204 Fulton street, New
York City.
G. R. Sheppard, 5 Dutch street, New York City.
Snow Steam Pump Company, 114 Liberty street,
New York City.
Snook & Son, 261 Broadway, New York City.
George H. Stoddard, Boston, Mass.
B. or Wm. Sumner Company, 62 Cortlandt street,
IC New York City.
Taylor Bros., Rochester, N. Y.
Third National Bank, Jersey City, N. J.
Toch Bros, 472 West Broadway, New York City.
Underfeed Stoker Company, Boston, Mass.
L. Underhill, 17 Park Place, New York City.
United Electric Company of N. J., 15 Newark ave-
nue, Jersey City, N. J.
U. S. Mortgage & Trust Company, 55 Cedar
street, New York City.
ao Western Union Telegraph Co., 76 Montgomery
street, Jersey City, N. J.
Whitney & Renner, 143 Liberty street, New York
City. .
Williams & Peters, 1 Broadway, New York City.
Winthrop & Stimson, 32 Liberty street, New York
City.

LIST OF STOCKHOLDERS.

Tames H. Blakeman, 68 Broad street, New York
City.

Henry Bohme & Sons, 83 Beaver street, New
York City.

W. M. Buchanan, 14 East 6gth street, New York
City.

Joseph H. Bumsted, 374 Broadway, New York
City. ‘

Frederick W. Cane, 21 Park Row, New York City.

Palmer Campbell, 1 Newark street, Hoboken,

40 N. J.
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D. D. ilenung, 2 Washington street, Jerse
City. N. J. g, 249 g Jersey
George F. Gantz, 62 Wall street, New York City.
W. H. Gibson, 35 Wall street, New York City.

o A
f{}ew%aorrk CitC)}]Flbelman> Cedar and Nassau streets,

_Robert M. Jarvis, Jr., 68 Broad street, New York
City.

Robert M. Jarvis, 68 Broad street, New York City

Gustav W. Lembeck, 173 Ninth street, Jersey City,

J' Maltbie, care Armstrong & Mal'tbie, o>
William street, New York City.

T . Mattlage, 335 Greenwich street, New
j ork City.

_Robert McCreery, Produce Exchange, New York
t-ity.

‘W. M. H. Miller, g2 William street, New York
City.

Theodore P. Muth, 389 West street, New York
City.

M. Poppenheimer, 5i Stone street, New York City
N Dr. Wallace Pyle, 713 Bergen avenue, Jersey City’

L. scanga, 145 Mulberry street, New .York City.

WiMHam Schweckendrick, 116 Broad street, New
York City.

Henry Siebert, 116 Broad street, New York City
City °' Sm‘th’ F 23 Produce "change, New York jo

W. C. Smith, F 23 Produce Exchange, New York
City.

W. L. Wallace, 48 Pearl street, New York City.
N jeorge B-Wilson>15 Exchange Place, Jersey City,

Ci Bronson Winthrop, 32 Liberty street, New York
ity.

40
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LIST OF BONDHOLDERS.

John .F. Boyle, 500 Montgomery street, Jersey

C? D N Carscallen, Third National Bank, Jersey City,
N C.!" E. Cassidy, no Pavonia avenue, Jersey City,
D. E. Cleary, 32 Montgomery street, Jersey City,

. C. F. Combs, care F. E. Pitkin, 874 President
street. Brooklyn, N. Y.

J B. Conover, 122 Morgan street, Jersey City. N]
Greenville Banking & Trust Company, Jersey City,

N Dr. P. Hoffman, 209 Pavonia avenue, Jersey City,

ARichard Irvin & Co.,'25 Broad street, New York

C Henry Lembeek, t48 Lembeck avenue, Jersey

GtWiniam A. Lewis, 76 Montgomery street, Jersey

CiFraMkHn B. Lord, Lord, Day & Lord, 49 Wall
street, New York City.
A . Neilson, 200 Pavonla avenue, Jersey City, N. J
H E. Niese, 32 Gifford avenue, Jersey City, -]J1

Oliver H. Perry, 9» P*™ nia avenue’ JerS6y
*°N R H Perry, 98 Pavonia avenue, Jersey City, N .]

F' E Pitkin, 874 President street, Brooklyn, _ -
John Sullivan, 514 Henderson street, Jersey City,

N'M. C. Underwood, care F. E. Pitkin, 874 President

street,GBrooklyn, N. W~ A Jersey G ty,

N.J.

40
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LIST OF LIENORS.

Collins & Corbin, (Soirs. Erie Railroad Co., mort-
gagee), 243 Washington street, jersey City, N. J.

Brinkerhoff & Fielder, (Soirs. Commercial Trust
Company of New Jersey, trustee mortgagee), 15 Ex-
change place, Jersey City, N. J.

Francis A. Nott, Jr.,. (Solr. The Taylor-Martin
Engineering Company, Electric Construction & Sup- 10
ply Company, and Robert A. Keasbey Company,
mechanics lienors), 142 Market street, Newark, N. J.

Robert L. Lawrence, (Solr. Frederick W. Cane,
trading as W. H. & F. W. Cane, mechanics lienor), 1=
Exchange place, Jersey City, N J.

Northrop & Griffiths, (Soirs. Heine Safety Boiler
Company, mechanics lienor), 1 Exchange place, Jer-
sey City, N. J.

Frederick N. Eberhard, (Solr. Timothy W. Dpr-
sett, mechanics lienor), Second National Bank, ao

Hoboken, N. J.
A. Q. Keasbey & Sons, (Soirs. B. F. Sturtevant,

Company, mechanics lienor), Prudential Building,
Newark, N. J.

Vredenburgh, Wall & Van Winkle, (Soirs. Frank-
lin B. Lord and committee representing first mort-
gage bondholders), 1 Exchange Place, Jersey City,
N. J.

Randolph Perkins, (Solr. Carbondale Machine
Company, and committee representing mechanics 30
lienors), 15 Exchange Place, Jersey City, N. J.

Edward Russ, (Solr. Carbondale Machine Com-
pany), Second National Bank Bldg., Hoboken, N. J.

LIST OF POSSIBLE PURCHASERS.

Armour & Co., 173 Duane street, New York City.
Armour & Co., Chicago, Illinois. 0
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Swift & Co., Wool Exchange Bldg., New York

C'1 'A. Carten, Treas., Swift & Co., Chicago, Illinois
Swarzschild & Sulsberger Co., 45th street & Firs
avenue, New York City.
Cudahy Packing Co., 454-6 West 14 * street, New
Yoéll(ld(a:ﬁz'Packing Co., Chicago, Illinois.
IO Frank E. Loughran, 220 Broadway, New York

& Sanborn-Farrell Co., 325 Washington street, New

York City. ] Al
J. H. Everitt Co., 326 Washington street, New
York City. “T C a s,

T
Merchants Refrigerating Co. of N. J., Second
Warren streets, Jersey City, N. J.

J. C. Linde & Co., Beach & Varick streets, New

York Cit?r. , A T
ao W. Fellowes Morgan, 11 Harrison street, ew
York City.

Gustav E. Kissell, 32 Nassau street, New York

ClWilkinson, Gaddis & Co., 866 Broad street, New-

ar S. S. Long & Bro., 102-6 Warren street, New York

Q Schafer Bros., 35 Wall street, New York City_
Merchants Refrigerating Co. of N. Y., 161 Cham
i°bers street, New York City.
H. J. W. S. Cooke, care Merchants Refrigerating
Co. of N. J., Jersey City, N J.
Buffalo Cold Storage Co., Buffalo, N. V.
Eastern States Refrigerating Co, Springfield,

M Western Refrigerating Co., 39 N- State street’
Chicaeo, Illinois. I
Monarch Refrigerating Co., 255 Michigan street,

Chicago, Illinois.

40
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SCHEDULE “C.”

RECEIVERS’ SALE.

JARVIS TERMINAL GOLD STORAGE COM-
PANY.

FRANK STEVENS, Auctioneer.

Pursuant to an order of the Court of Chancery of
New Jersey, dated May 23, 1904, and a further order
dated June 20, 1904, the undersigned, receivers of the
Jarvis Terminal Cold Storage Company, will on

WEDNESDAY, JUNE 29, 1904,

at two o’clock in the afternoon, on the premises__ao
Provost, Twelfth and Thirteenth otteets, Jersey City
New Jersey, sell at public auction to the highest

bidder, without reserve, the following property:

ALL that certain tract or parcel of land and prem-
ises situate, lying and being in Jersey City, County
o Hudson, State of New Jersey, consisting of eleven
(n) lots described and bounded as follows :

BEGINNING at a point at the southwest corner
of Provost street and Thirteenth street and running 3°
in a southerly direction along the westerly side of
Provost street two hundred (200) feet to Twelfth
street; thence westerly along the northerly side of
Twelfth street one hundred and fifty (150) feet;
thence northerly and parallel with Provost street one
hundred (100) feet; thence easterly and parallel with
Twelfth street twenty-five (25) feet; thence northerly
and parallel with Provost street one hundred (100)
feet to Thirteenth street; and thence easterly along
the southerly side of Thirteenth street one hundred 40
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al,l twenty-rive (125) feet 1o the place or point of
beginning.

Including the cold storage warehouse thereon
erected, with all the machinery and fixtures therein
contained, and railroad trackage rights in ad|acent
streets, as provided in an ordinance of the Common
Council of Jersey City, passed April 2 ,1 4*
property will be sold clear of taxes, nwrtgages
mechanics liens and other encumbrances The cold

ID storage plant has recently been completed and is of
scientific and modern construction, having a storage
capacity of about eight hundred thousand cubic ice .
The business is now being conducted by the receivers
under authority of the Court. Permits to inspect the
plant and further particulars may be obtained on ap-
plication to any of the undersigned. Five per cent of
the bid price is to be paid when the property is struck
off, other conditions and terms will be announced at
time of sale.
Dated June 21, 1904.
]%hn W. Hardenbergh,
15 Exchange Place,
Jersey City, N. T
Palmer Campbell,
1 Newark Street,
Hoboken, N. }.
Receivers.

20

McDermott & Fisk,
Counsel
0O 15 Exchange Place, Jersey City, N. J.

TARVIS TERMINAL COLD STORAGE COM-
PANY.

Conditions of Receivers’ Sale.

First. The property is sold pursuant to an order

40 of the Court of Chancery of New Jersey, dated May



23>19°4>and an additional order for sale dated June
2(J [9°4>and the sale is subject to approval by the
Court. The receivers will report the result of the
sale to the Court on Tuesday, July 5, 1904, at ten
A. M., at Chancery Chambers, Jersey City, at which
time and place the sale will be considered by the
Court and parties in interest may attend and be
heard.

Second. The property will be sold to the highest
bidder.

Third. Five per centum of the bid price shall be
paid when the property offered ds struck off. In de-
fault thereof it may be put up again and sold im-
mediately.

Fourth. The purchaser will be required, in addi-
tion to the purchase price, to pay an auctioneer’s fee
of fifty dollars, payable when the property offered is
struck off.

Fifth. In addition to the purchase price bid, the
purchaser will be required at the time of making title
on entering into possession to pay to the receivers
the amount of the accrued storage chargesthen dueto
the receivers on contracts for goods and merchandise
then on storage in the storage warehouse, and to
assume the storage contracts of the receivers. The
receivers will at the time the purchaser takes title or
enters into possession assign to him all accrued stor-
age charges due to the receivers as aforesaid. These
accrued storage charges amount at this date to ap-
proximately $750.00.

Sixth. In the event of the confirmation of the
sale by the Court of Chancery the balance of the
purchase price shall be paid on Tuesday, the twenty-
sixth day of July, nineteen hundred and four, at
eleven o’clock in the forenoon, at the office of Me-

20



Dermott & Fisk, counsel of the receivers, 15 Ex-
change Place, Jersey City, New Jersey, at which time
and place the deed will be delivered and the assign
ment of storage charges made upon compliance by
the purchaser with these condition of sale.

Seventh. The purchaser will be held bound by the
purchase price Whether he attends to receive the deed
ic and comply with the conditions of sale or not. If he
does not so comply, then the property may, subject
to the direction of the Court of Chancery, be again
advertised and sold or the purchaser may be held
liable for his bid at the option of the receivers. In
case of re-sale at less price than the former bid with
interest and expenses, the former purchaser will be
held liable for the deficiency, to meet which the
money paid by him shall be retained and applied by
the receivers.
20

Eighth. The purchaser may, at his election, avail
himself of the option provided in the additional order
for sale made by the Court of Chancery, dated Tune
20, 1904, in which are the following provisions:

“IT IS FURTHER ORDERED that if the pur-
chaser at such sale having paid five per cent, in cash
on account of the purchase money shall at the time

30 fixed by the receivers for passing title, (which shall
be not more than thirty days after the date of con-
firmation of such sale), pay to the receivers an addi-
tional amount in cash, which, with the five per cent,
paid at the time of sale, shall aggregate twenty-five
thousand dollars, and shall deposit as security for the

payment of the balance of the purchase price first
mortgage bonds of the defendant company or such

bonds and mechanics liens against the property of the
defendant company as filed, (and to be duly assigned
to the receivers), which, taken as to the bonds at two
4o thirds of their par value and as to mechanics



liens at one-third of the amount claimed, shall
amount to fifty thousand dollars, then the payment
of the balance of the purchase money shall be de-
ferred until the legality and extent and the relative
priority of the several liens on the property shall have
been determined by the Court; the purchaser stipu-
lating in writing with the receivers to pay the differ-
ence between the value as determined for distribution
of the securities deposited by him with the receivers
or the claims assigned by him to the receivers, and
t e unpaid balance of the purchase money, together
with interest at the rate of five per cent, per annum
from the date of the receivers sale to the time of pay-
ment, such interest to be paid quarter yearly during
said period, and such payment shall be made within
twenty days after the service upon the ourchaser of
an order of the Court directing sudi payment to be
made; and thereupon the receivers’ deed shall be
delivered.”

“AND IT IS FURTHER ORDERED that in case
the purchaser shall avail himself of the foregoing
privilege and shall as above provided deliver or as-
sign bonds or indebtedness on lien claim representing
any part of this bid, and shall fail when ordered so
to do to pay the amount which shall be found due in
order to effect the full payment in cash of the whole
or such part of his said bid as may be necessary to
satisfy the claims of all parties who shall be adjudged 3
entitled to a share of the proceeds of sale in cash
then the receivers may resell said property without'
further application to the Court and without notice
to the purchaser. In case of re-sale by reason of the
failure of the purchaser to make payment as above
provided and such re-sale is at a less price than the
former bid, with interest and expenses including a
reasonable rental to be fixed by the Court for the oc-
cupancy by the purchaser of the said premises, and

a injury or damage to the property which he may 40
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have done or permitted, also to be fixed by the Court,
the said purchaser will be held liable for the defi-
ciency, to meet which the money paid by him and the
securities deposited and assigned by’ him shall be re-
tained and applied by the receivers.

“IT IS FURTHER ORDERED that in the event
of the purchaser availing himself of the foregoing
privilege and complying with the terms of this order

1 he shall be let into possession of the property anc
shall be liable to pay, and shall pay as the same shal
become due and payable all taxes, water rents and
other municipal charges, and all insurance premiums
and other charges thereon from the date of entry;
the insurance to be in the name of the receivers as
owners and in an amount to be fixed by them.

Dated June 29, 1904.

J. W. Hardenbergh,

Palmer Campbell,
Receivers.

20

We have bid off the property described m the at-
tached notice of sale for the sum of one hundred and
thirty-five thousand dollars, and agree to comply
with the foregoing conditions of sale.

Dated June 29, 1904.

30 Daniel E. Cleary,
C. E. Cassidy,
G. W. Lembeck.

ORDER CONFIRMING RECEIVERS’ SALE.

Upon reading and filing report number six,. dated
Tune thirtieth, nineteen hundred and four, o ]
40 W. Hardenbergh and Palmer Campbell, receivers of
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the above named defendant company, by Which it
appears, that, in pursuance of an order made herein,
dated May twenty-third, nineteen hundred and four,
and a further order made herein, dated June
twentieth, nineteen 'hundred and four, wherein,
among other things, it was ordered that the said
receivers do sell the lands mentioned and described in
the said order, dated May twenty-third, nineteen
hundred and four, and the cold storage plant thereon 10
erected, including machinery and fixtures therein
contained and trackage rights in adjacent streets at
public auction at a time and place to be fixed by
them, but to be held at such time as to enable the re-
ceivers to report the result of said sale to this Court
on Tuesday, July fifth, nineteen hundred and four, at
ten o’clock in the forenoon, at Chancery Chambers,
Jersey City, and to give at least three days’ previous
nctice by mail to the stockholders and creditors of the
defendant company of such report of sale.

And it further appearing from the said report
that said receivers did sufficiently advertise the time
and place of said sale and at the time and place so
advertised by them, namely, on Wednesday, June
twenty-ninth, nineteen hundred and four, at two
o clock in the afternoon, upon the premises to be
sold, did expose the said property for sale at public
auction to the highest bidder, and that Daniel E.
Cleary, Charles E. Cassidv and Gustav W. Lembeck,
jointly bidding for the said property the sum of one 30

undred and thirty-five thousand dollars, and they
being the highest bidder for the same, the said prop-
erty was then and there struck off and sold to'them
at the price aforesaid.

And it further appearing from proof now presented
and filed by the receivers, that they have given notice

y mail to tiie stockholders and creditors of the de-
endant company of the presentation of said report

of sale at this time and place in the way and as pro-
vi ed in said order of June twentieth, nineteen hun- 49

20
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clred and four, and no cause being shown or appear-
ing against confirming said report and the said sale:

It is on this fifth day of July, nineteen hundred and
four, on motion of McDermott & Fisk, of counsel
with the receivers, ORDERED that the said re-
ceivers’ report and all the matters and things therein
contained and that the said sale made by the said re-
ceivers of the said property be and the same is hereby
approved and confirmed.

And it is further ordered that the said receivers do
make execute and deliver to the said Daniel E.
Cleary, Charles E. Cassidy and Gustav W. Lembeck,
a good and sufficient conveyance in the law for the
lands and property purchased by them as aforesaid
upon their complying with the conditions of said sale;
and that such conveyance when made in pursuance of
this order shall convey to the said Daniel E. Cleary,
Charles E. Cassidy and Gustav W. Lembeck all the

20 estate in said lands and title to the said property of

40

the Jarvis Terminal Cold Storage Company, and of
the said receivers, and that such conveyance shall be
valid and effectual forever, and shall convey the lands
and premises and other property particularly de-
scribed in said order of sale dated May twenty-third,
nineteen hundred and four, clear and discharged from
mortgages and other liens and encumbrances.
WM. J. MAGIE

C.
Respectfully advised,

H. C.PITNEY,
V. C

RECEIVERS’ REPORT No. 7.

(Application for order to pay receivers’ certificates
filed Aug. 1, 1904).

Tohn W. Hardenbergh and Palmer Campbell, re-
J
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ceivers of the defendant company, appointed in the
above cause respectfully report:

1. That pursuant to an order for sale made here-
in May twenty-third, nineteen hundred and four,
and an additional order for sale made herein June
twentieth, nineteen hundred and four, the receivers
sold on June twenty-ninth, nineteen hundred and
four, the lands of the defendant company, situated on JO
Provost, Twelfth and Thirteenth streets, Jersey City,
New Jersey, and the cold storage plant thereon
erected, including machinery and fixtures and track-
age rights in adjacent streets clear of certain mort-
gages and other liens and encumbrances to Daniel E.
Cleary, Charles E. Cassidy and Gustav Lembeck, for
the sum of one hundred and thirty-five thousand dol-
lars and reported the result of said sale to the Court
July fifth, nineteen hundred and four, and thereupon
by order herein dated July fifth, nineteen hundred ao
and four, the Court did confirm said sale and ordered
conveyance of title by the receivers to the said pur-
chasers.

2. That under the terms of the additional order of
sale dated June twentieth, nineteen hundred and
four, it was provided that the purchaser or purchasers
at such sale might at the time fixed for passing title
pay to the receivers an amount in cash which with the
five per centum paid at the time of sale would amount
to twenty-five thousand dollars and deposit as secur- 3¢
ity for the payment of the balance of the purchase
price first mortgage bonds of the defendant com-
pany, which taken at two-thirds of their par value
would amount to fifty thousand dollars, then the time
for taking title might be deferred at the option of the
purchaser, as provided in said order.

3. That under the terms of sale the time fixed for
passing title was July twenty-sixth, nineteen hundred
and four and at the time and place so fixed the pur-
chasers availed themselves of the option provided
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for in the order of June twentieth, nineteen hundred
and four, and paid to the receivers a sum, which with
the five per centum paid at the time of sale, aggregat-
ed twenty-five thousand dollars and deposited with the
receivers seventy-five thousand dollars par value of
the first mortgage bonds of the defendant company,,
and also paid to the receivers all accrued storage
charges for goods on storage in the warehouse, and
thereupon the receivers assigned to them the storage
charges and storage contracts and. let the purchasers
into possession of the property under the terms of
said order of June twentieth, nineteen hundred and
four.

4 That in said order for sale dated May twenty-
third, nineteen hundred and four, it was among other
things, provided that from the proceeds of sale the
receivers pay and discharge all taxes, water rents and
other municipal charges, a lien against said property,
and in pursuance of said order the receivers on July
twenty-sixth, nineteen hundred four, from the
twenty-five thousand dollars received from the pur-
chasers on account of the purchase price for said
property, paid to the municipal authorities of Jersey
City for taxes, water rents and bills for metered water
then due, with interest and penalty, the sum of fifty-
seven hundred and twenty-four dollars and ten cents,
leaving in the receivers’ hands a balance of said pur-
chase money now amounting to nineteen thousan
30 two hundred and seventy-five dollars and ninety

10

1

3 ' That by order made herein, dated May second,
nineteen hundred and four, the receivers were au-
thorized to borrow the sum of twenty-nine hundred
dollars upon receivers’ certificate or certificates to be
issued by them under the authority of this Court, to
bear interest at the rate of six per centum
per annum from the date of issue, and that
from the moneys so borrowed, the said

re-
ceivers were authorized to complete the

up 1



cate cooling system in the defendant’s cold storage
plant, to pay premiums on fire insurance policies and
otherwise as in said order provided, which certificate
or certificates when issued as aforesaid were made a
first lien upon the property and assets of the defend-
ant corporation in the hands of the receivers, sub-
sequent and subject only to the two mortgages there-
on. That pursuant to the authority so granted to
them, said receivers borrowed from the Commercial 10
Trust Company of New Jersey, the sum of eighteen
hundred dollars on. receivers’ certificate, dated May
sixth, nineteen hundred and four, such -certificate
bearing interest at the rate of six per centum per
annum, and payable when payment should be ordered
by this Court.

5. That by order made herein dated June twenty-
ninth nineteen hundred and four, the receivers were
authorized to borrow a sum not exceeding thirty-five
hundred dollars upon receivers’ certificate or certi- 20
ficates, to be issued by them under the authority of
this Court, to bear interest at the rate of six per
centum per annum from the date of issue, and that
from the moneys so borrowed, the said receivers pay
bills theretofore or thereafter to be incurred by them
in conducting the business of the cold storage ware-
house of the defendant company and otherwise as in
said order provided, which certificate or certificates
when issued as aforesaid were made a first lien upon
all the property and assets of the defendant company
in the hands of said receivers paramount and prior to
all mortgages, mechanics and other liens thereon.
That pursuant to the authority so granted to them,
said receivers borrowed from the Commercial Trust
Company of New Jersey the sum of twenty-five hun-
dred dollars on receivers’ certificate, dated June
twenty-ninth, nineteen hundred and four, such certi-
ficate bearing interest at the rate of six per centum
per annum, and payable when payment should be
ordered by this Court. 40
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That both of said receivers’ certificates remain un-
paid with interest from their respective dates.

6. The receivers respectfully request the author-
ity of this Court to pay the said two receivers’ certifi-
cates with the interest due thereon from the moneys
in their hands received on account of the purchase
price of the defendant’s cold storage plant.

Dated August i, 1904.

Respectfully,
J. W. Hardenbergh,
Receiver.
McDermott & Fisk,
Counsel.

(Affidavits attached.)

ORDER FOR PAYMENT OF RECEIVERS
CERTIFICATES.

Upon reading and filing report number seven of
John W. Hardenbergh and Palmer Campbell, recei-
vers of the Jarvis Terminal Cold Storage Company,
from which it appears that they have in their hands
on account of the purchase money for the property of
the defendant company heretofore ordered to be sold
by them after paying taxes, water rents and other
municipal Charges, the sum of nineteen thousand two
hundred and seventy-five dollars and ninety cents,
and it further appearing that under orders made
herein dated respectively May second and Iune
twenty-seventh, nineteen hundred and four, said re-
ceivers have borrowed from the Commercial TruSt
Company of New Jersey the sum of forty-three hun-
dred dollars on receivers’ certificates, which amoun
now remains due with interest at the rate of six per
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centum per annum from the respective dates of said
certificates.

IT IS on this first day of August, nineteen hundred
and four, on motion of McDermott & Fisk, of coun-
sel with the receivers, ORDERED, that from the
balance of the moneys in their hands on
account of the proceeds of sale of the defendant’s
property, the said receivers do pay to the Commer-
cial Trust Company of New Jersey the amount of ro
money borrowed by them from said Trust Company
on receivers’ certificates issued under the authority
and order of this Court, together with interest on said
certificates from the dates thereof at the rate of six
per centum per. annum.

Respectfully advised,

EUGENE STEVENSON,
V. C.
BY THE STATUTE,
J. J. BERGEN,
Master.

Order to show cause to allow liens and execute
deed to Union Terminal Cold Storage Company.
- Dated Sept. 13, 1904.

Proof of mailing order to show cause, dated Sept
13, 1904.
Filed Sept. 19, 1904.

Order to allow liens and to execute deed of prem-
ises to Union Terminal Cold Storage Company.
Filed Sept. 21, 1904.



i3

20

128

RECEIVERS” REPORT NO. 8.

(Adjudication of liens and claims; Receivers’ ac-
counts and application for discharge.)

Filed Oct. io, 1904.

John W. Hardenbergh and Palmer Campbell, re-
ceivers of the Jarvis Terminal Cold Storage Com-
pany, present their report number eight,, containing
an adjudication of liens and claims, the receivers’
final accounts and receivers’ application for discharge.

SUMMARY OF PROCEEDINGS HEREIN.

March 28, 1904— Order signed appointing John
W. Hardenbergh arid Palmer Campbell receivers of
defendant Company.

March 29, 1904— Receivers’ bond one hundred
thousand dollars, approved and filed, and receivers
qualified.

April 4, 1904—Order for creditors to file claims
and prove-same by June fourth, 1904. Proof of pub-
lication and mailing notice subsequently filed.

April 19, 1904—Receivers’ report No. 1 filed,
asking *leave to issue receivers’ certificates for
twenty-nine hundred dollars, to be made a
first lien upon the assets. Order to show

3Qcause granted thereon, returnable May second,

it

1904. Proof of mailing and service of order to show
cause subsequently filed.

May 2, 1904—Order authorizing receivers to bor-
row twenty-nine hundred dollars and issue certifi-
cates therefor, to bear interest at six per cent.

May 16, 1904— Receivers’ report No. 2, being in-
ventory and list of debts filed.

Receivers’ report No. 3, being application to sell
defendant’s cold storage plant free of liens. Order
to show cause thereon returnable May twenty-third.



129

Proof of service of order to show cause subsequently
filed.

May 23, 1904— Order for receivers to sell defend-
ant’s lands and cold storage plant free from liens at
public auction.

June 13, 1904— Order for receivers to put an upset
price of one hundred and ninety thousand dollars at
public sale of the defendant’s lands and cold storage
plant. *0

June 20, 1904— Receivers’ report No. 4 filed,
being report of failure to sell defendant’s lands
arid cold storage plant at upset price, and
asking further direction as to sale of prop-
erty. Order that receivers again advertise de-
fendant’s lands and cold storage plant for sale at
public auction without restriction as to price, and
f’-ovision for purchasers entering into possession on
payment of twenty-five thousand dollars in cash and
on filing security with receivers for payment of ro
balance of purchase price as provided in the order.

Receivers’ report No. 5 filed, being application for
leave to borrow not exceeding thirty-five hundred
dollars, and to issue receivers’ certificates to be a first
lien on the assets. Order to show cause thereon re-
turnable June twenty-seventh. Proof of service of
order to show cause subsequently filed.

* June 27, 1904— Order for receivers to borrow not
exceeding thirty-five hundred dollars upon receivers’
certificates, to bear interest at six per cent, from date 3°
to pay expenses incurred by them in the conduct of
the defendant’s business, such certificates to be a first
lien on the assets.

July 5, 1904—Receivers’ report No. 6 of sale of
property June twenty-ninth, 1904, to Daniel E.
Cleary, Charles E. Cassidy and Gusatv W. Lembeck,

jointly, for one hundred and thirty-five thousand dol-
lars, and application for confirmation. Proof of ser-
vice of notice of application of confirmation filed.
Order confirming receivers’ sale and directing deed
to be given to the purchasers. 40



130

August i, 1904—Receivers’ report No. 7 filed, and
application for leave to pay Receivers’ certificates is-
sued under orders of May second and June twenty

ni Ordergto receivers to pay to the Commercial Trust
Company of New Jersey, forty-three hundred dol-

lars, borrowed on receivers certificates, tg

with interest at six per cent, from date of the cer-

DtlfiSept 13, 1904—Petition of John Alvin Young and
Richard Irvin filed, asking that receivers deed under
sale of June twenty-ninth, 1904, be made to th
Union Terminal Cold Storage Company on filing
with the receivers certain first mortgage bonds and
assignment of mechanics liens. Order to show cause
on the petiton returnable September nineteenth.

Sept 19, 1904—Order made adjudicating the
first mortgage bonds and mechanics liens, in-
cluding claim of Carbondale Machine Company
to be wvalid and prior lien on the purchase
price of the property sold to the extent o
one hundred and ten thousand dollars, and interest
from date of sale, and directing receivers to deliver
deed to Union Terminal Cold Storage Company up-
on there being deposited with them o“ AU d%
fifty thousand first mortgage bonds of the defendan

Company and assignments of all the mechanics liens,

including claim of Carbondale Machine Company.

30

DELIVERY OF DEED BY RECEIVERS.

The receivers report that in pursuance of the order
herein dated September nineteenth, 1904, t eY
on September twenty-third, 1904, ma e, exe
and deliver to the Union Terminal Cold Storage
Company a receivers’deed for the lands of the d e fe
ant Company, situated
Thirteenth streets, Jersey City, including t

.» Storage plant thereon erected, and the machinery a

1

cold



fixtures therein contained and trackage rights in ad-
jacent streets, being the property sold by the re-
ceivers under order of sale herein made May twenty-
third, 1904, and the supplemental orders in reference
to said sale thereafter made.

That at the time of the execution and delivery of
said deed, and in pursuance of said order of Septem-
ber nineteenth, 1904, John Alvin Young and Richard
Irvin delivered to and deposited with the receivers fo
the following instruments and securities :—

1.  Assignment in writing of Gustav W. Lembeck,
Daniel E. Cleary and Charles E. Cassidy to John
Alvin Young and Richard Irvin, dated September
23, 1904, of the right, title and interest of the assign-
ors in and to their bid and in and to their right to a
deed for the defendant’s property sold by the re-
ceivers June 29, 1904, including their right to re-
ceive any further dividends or payments from the

proceeds of sale. Copy attached marked “Exhibit 1°
A.”

2. Assignment in writing of John Alvin Young and *
Richard Irvin to Union Terminal Cold Storage Com-
pany, dated September 23, 1904, of their right to re-
ceive from the receivers a deed for the property sold
June 29, 1904, in accordance with the assignment to
them by Gustave W. Lembeck, Daniel E. Cleary and
Charles E. Cassidy. Copy attached marked “Ex-
hibit B.” 30

3. One hundred and fifty-one thousand dollar first
mortgage bonds of the Jarvis Terminal Cold Storage
Company, with coupons due August 1, 1904, and all
following coupons thereto attached.

4. Assignment of mechanics liens and claims
against the Jarvis Terminal Cold Storage Company
gainst the Jarvis Terminal Cold Storage Company
to the Union Terminal Cold Storage Company, as
follows:—
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(b)

(c)

(e)

(f)

132

Assignment by Frederick W. Cane, trading as
W. H. & F. W. Cane, dated September 8,
1904, assigns mechanics lien and claim of
$25,075.35, recorded Hudson County Clerks
office Liber 8 of Liens, page 154- Copy at-
tached marked “Exhibit C.”

Assignment by Robert A. Keasbey Company,
dated August 6, 1904, assigns mechanics lien
and claim of $975-00, recorded Hudson
County Clerk’s office Liber 8 of Liens, page
162. Copy attached marked “Exhibit D.

Assignment by Timothy W. Dorsett, dated Sep-
tember 16, 1904, assigns mechanics hen and
claim of $155.00, recorded Hudson County
Clerk’s office Liber 8 of Liens, page 158*
Copy attached marked “Exhibit E.

Assignment by Heine Safety Boiler Company,
dated September 3, 1904, assigns mechanics
lien and claim of $4,160.67, recorded Hudson
County Clerk’s office Liber 8 of Liens, page
154. Copy attached marked Exhibit F.

Assignment by The Taylor-Martin Engineer-
ing Company, dated September 7, 1904, as-
signs mechanics lien and claim of $12,833.147?
recorded Hudson County Clerk’s office Liber
8 of Liens, page 152. Copy attached marked
“Exhibit G.”

Assignment by B. F. Sturtevant Company, dated
September 16, 1904, assigns mechanics lien
and claim of $1,302.50, recorded Hudson
County Clerk’s office Liber 8 of Liens, page
157. Copy attached marked “Exhibit H.”

Assignment by Electric Construction and Sup-
ply Company, dated September 17, 1904? as-
signs two mechanics liens and claims there-
under, one for $1,325.00, recorded in Hudson
County Clerk’s office Liber 8 of Liens, page
155, and one for $1,699.75, recorded in Hud-
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son County Clerk’s office in Liber 8 of Liens,
page 156. Copy attacked marked “Exhibit
L”

(h) Assignment by Carbondale Machine Company,
dated September 3, 1904, of all title and in-
terest in property of every kind heretofore
delivered by it or installed in the plant of the
Jarvis Terminal Cold Storage Company, and
all its claims of every kind and nature against
the Jarvis Terminal Cold Storage Company,
including its right to lien against the property
of that Company. Copy attached marked
“Exhibit J.”

On September twenty-fourth, 1.904, there was filed

with the receivers assignment in writing of the Union .

terminal Cold Storage Company to John Alvin
Young and Richard Irvin, of that date, assigning and
transferring to said Young and Irvin all sums of
money then or thereafter in the hands of the re-
ceivers, to which the assignor then was or might be-
come entitled by reason of the assignments to it of
the mechanics liens and claims deposited with the re-
ceivers. Copy attached marked “Exhibit K.”

ADJUDICATION OF LIENS AND CLAIMS.

SCHEDULE “A.

The receivers do adjudicate and allow the follow-
ing liens for the. amounts severally stated against the
proceeds of the sale of the defendant’s lands and cold
storage plant:—

1. Mortgage defendant
Company to Commercial
Trust Company of New Jer-
sey, Trustee, dated Febru-
ary 2, 1903, recorded Hud-

20

40
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son County Register’s office
February 21, 1903, in Book
486 of Real Estate Mort-
gages, page 391, and Book
207 of Chattel Mortgages,
page 416, to secure an issue
of bonds of the defendant
Company in the aggregate
Ic amount of $150,000; amount
of principal due on bonds. .$130,000.00
Semi-annual interest cou-
pons due August 1, 1904..  3,900.00
Interest on $130,000. prin-
cipal of bonds from August .
1 to September 23, 1904.... 1,127.00
Interest on $3,900 coupons
due August 1, 1904, from that
date to September 23, 1904. . 33.80
20 Interest on $24,174.65,
balance of principal and in-
terest due September 23,
1904, after crediting on ac-
count of purchase price of
property $110,886.15— in-
terest from September 23 to
October 10, 1904....cc. cuucee. 68.52

Total amount due and
30 allowed on bonds.. $135,129.32

The receivers disallow un-
der this mortgage $20,000. of
bonds, formerly held by the
United States Mortgage and
Trust Company, as security
for their claim of $20,000
against the defendant Com-
pany, for the reason that said
$20,000 of bonds were not

40 legally obtained from the de- "]
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fendant Company, and it still
retains the title thereto. The
amount due on the bonds un-
der this trust mortgage as
adjudicated by the receivers
is payable under the assign-
ments filed with them to
Commercial Trust Company
of New Jersey, Trustee under
the mortgage, or to John Al-
vin Young and Richard Irvin,
the Owners of all the bonds

2.  Mechanics lien of The
Taylor-Martin  Engineering
Company, filed in Hudson
County Clerk’s office Feb-
ruary 25, 1904, Book 8, page
152, NO. 2743 i $10,799.83

Interest thereon at 6% from
January 15, 1904, to October

10, 1904 eevveevrerrerierieniesreeneeneenns 477.00

Total due and allowed on
claim ...,
The lien claim as filed is for
$12,833.14, but under the
proof filed with the receivers
is $10,799.83 as allowed
above.

3.  Mechanics lien of Fred-’
erick W. Cane, trading as W.
H. & F. W. Cane, filed in
Hudson County Clerk’s of-
fice March 10 1904, Book 8,

page 154, No. 2745...cccccuuee. $ 25,075.35

11,276.83

ro

20

40



Interest thereon at 6% from
February 1, 19°4>to OIGt"

ber io, 1904 1,040.72

Total due and allowed on

4. Mechanics lien of Heine
Safety Boiler Company, filed
Hudson County Clerk s office
March 21, 1904? Book 8, page

155, No. 2746........... S 41i60.67
Interest thereon at 6% from

February 6, 1904, to October
10, 1904 .

Total due and allowed on

0 5. Mechanics lien of Elec-

trical Construction & Supply

Company, filed Hudson

County Clerk’s office, March

21, 1904, Book 8, page 155»

NO. 2748 v, [325%°°
* Interest thereon at 6% from

January 20, 1904, t° October

............................. s $74%

Total due and allowed on
claim

Forward

6. Mechanics lien of Elec-
trical Construction & Supply
Company, filed March 21,-
1904, Hudson County Clerk s
office, Book 8, page 156, No.

26,116.07

4$29.83

1,’582.41

$178,234.51
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Interest thereon at 6% from
March 2, 1904, to October
10, 1904 oeerveeceenieneeeeneeereeee s 35-43

Total due and allowed on

. 1,010.
claim ’ 43

Forward ............. $182,543-04
10 (The proof of claim of the
Carbondale Machine Com-
pany filed with the receivers
was subsequently withdrawn
by that corporation.)

Under assignments filed
with the receivers any moneys
distributed on account of the
foregoing mechanics liens are
payable to John Alvin Young

20and Richard Irvin.

Total amount adjudged
and allowed on mortgage
bonds and mechanics liens

Less amount of balance of
purchase price of the cold
storage plant and interest
credited thereon under order
dated September 19, [9°4 110,886.15

3° Net balance due on bonds $ 24?174-A5

Net balance due on liens 47,482.24

$182,543.04

71,656.89
10. Bond and mortgage
defendant Company to Erie
Railroad Company, dated De-

cember 16, 1903, recorded
Hudson County Register’s

office, liber 504, page 633,
4o principal due ................. *$ 16,500.00
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Interest thereon at 6% from
December 16, 1903, to Octo-

ber 10, 1904 .cccerverveereereennes 673.75

Total due on mortgage [7573*75

Under the assignments in writing filed with the
receivers, John Alvin Young and Richard Irvin are
the owners of all the first mortgage bonds of the TO
defendant Company, and of all the mechanics liens
filed against the defendant’s property, and being so
entitled, no question of priority arises between the
first mortgage bonds and the mechanics liens, and
the receivers adjudge and allow the total amount
above stated ($182, 543.04) to be due thereon, less
the credit of the balance of the purchase price of the
defendant’s property ($110,886.15), to be a first
and prior lien on the proceeds of sale of the property
sold free of liens. 20

The receivers adjudge and allow the amount above
found due to the Erie Railroad Company on their
bond and mortgage ($17,173.75) to be a lien upon
the proceeds of sale of the defendant’s property
second in priority to the lien of the mortgage bonds
and mechanics liens.

SCHEDULE “B.

30
The receivers do adjudicate and allow the follow-
ing claims as preferred for payment from assets in
the receivers’ hands:

1.  Claim State of New Jersey for
corporation tax for the year 1904.. $115.65
Penalty thereon at 1% a month
from the first Monday in June to
AaAte s et e 4.62

120.27 40
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2. Claim Eastern States *Refrig-
erating Company, filed July 18, 1904,
for moneys of that Company in the
hands of the defendant corporation
at the date of appointment of re-
CRIVETS iniiienieeieriennt seereeeeeiesreeseenve s 17955
(This claim was filed after the
time limited by order of April 4,
10 1904, for creditors to file claims. By
order dated.August 1,11904? the re-
ceivers were directed to receive this
claim the same as if filed within
time.)
See note below for statement of
facts.respecting this, claim.
Total allowed under this Schedule $299.82

NOTE:—The facts in regard to the claim of the
20 Eastern States Refrigerating Company are as fol-
lows ;__The firm of Garderman & Jungclaus prior to
March 28, 1904, had on storage with the defendant
Company certain merchandise. The Eastern 'States
Refrigerating Company issued an attachment against
Gardermann & Jungclaus from the Hudson County
Circuit Court and under the writ’ the goods on stor-
age in the defendant’s warehouse were attached by
the Sheriff. Garderman & Jungclaus sent to the
defendant corporation their check for $179-55 wlth
which to pay.the attachment and costs. The check
was payable to the order of the Jarvis Terminal
Cold Storage 'Company, and was deposited by it in
its personal account with the Third National Bank
of Jersey City on March 18, 1904. On "March 18,
1904, the Jarvis. Company*igave a check to’the East-
ern States Refrigerating Company in payment of the
attachment for $168.02, payable at the Third National
Bank of Jersey City. This check was presented to
that bank for. payment, and payment refused for:the
4o reason that it was drawn against the check of Garder-



mann & Jungclaus, which was payable at a bank in
Iowa, and it had not then been collected. Subse-
quently and before the appointment of the receivers,
the check was collected by the Third National Bank
of Jersey City and credited to the account of the
Jarvis Company under date of March 18, 1904. The
receivers were appointed March 28, 1904, and the
specific moneys received by the Jarvis Company from
Garderman & Jungclaus for the use of the Eastern ,o0
States Refrigerating Company came into the hands
of the receivers in the balance of the Jarvis Company
account, amounting to $213.61, which was paid over
to the receivers by the Third National Bank of Jer-
sey City.
SCHEDULE “G”

The receivers do adjudicate and allow the follow-
ing claims as preferred for payment pro rata from
assets in the receivers’ hands other than the balance
of proceeds of sale of the defendant’s cold storage
plant, and after the payment of the claims allowed
in Schedule “B” —

1. Claim W. S. Batcheller, filed April 12,

1904, for balance of salary as Superintend-
ent of the Jarvis Company’s cold storage
plant from February 15, to March 29, 1904, $335.83

Interest at 6% from March 29, 1904, to
date of payment.

2. Claim of Leighton S. Knipe, filed May
5, 1904, for balance of services as assistant
engineer of construction of the Jarvis cold
storage plant from January 29 to March 28,

XO%4 s 205.00

Interest at _8% from March 28, 1904, to
date of payment.

(The balance of this claim for services
prior to January 29, 1904, is allowed as an
unsecured claim in Schedule

Total allowed, $540.83 40
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SCHEDULE “D.

The receivers do adjudicate and allow the follow-
ing unsecured claims for the amounts severally
stated against the assets of the defendant corpora-
tion pro rata after the payment of the liens and
claims as adjudicated and allowed in Schedules A,

((B” and “C”
xo i. Taylor Brothers Company, filed April
9, 1904, for merchandise........ccceeverreruennee. $

Interest at 6% from December 14, 19°3>
to date of payment,

2. A.]. Dittmar, filed April 12, 1904, for
material and labor......ccccoeiniiiiiniinnnn,

Interest at 6" from January 28, 1904? fo
date of payment,

3. Hall-Jagels-Bellis Company, filed

20 April 12, 1904, for coal......ccccceeinriiccnnnnes

Interest at 6% from February 12, 1904 to
date of payment,

4. The Henry Johnson Company, filed
April 12, 1904, for engine packing...............
Interest at 6% from February 3, 1904, to

date of payment,

5. John S. Menagh Company, filed April
13, 1904, for hardware and supplies.............

jo Interest at 6% from March 15?7 19°4>t°

date of payment,

6. The National Machine Painting Com-
pany filed April 14, 19°4, for painting.....

Interest at 6% from December 31, 19°3>
to date of payment,

7. Borne, Scrymser Company, filed April
14, 1904, for OilS....cccccevieviviinicriinnen.
Interest at 6% from' December 10, 1903,
to date of payment,
40 Forward

433-32

37-95

[72-15

155-00

36.15

936-55
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8. The William Sumner Belting Com-
pany, filed April 16, 1904, for merchandise.

Interest at 6% from January 23, 1904, to
date of payment,

9. Joseph Dixon Crucible Company, filed
April 16, 1904, for paint. .........ceceeceees cevenenne.

Interest at 6% from November 13, 1903,
to date of payment,

10. F. B. Brill, filed April 16, 1904, for
merchandise........ocooeoveeveineceeeee e

Interest at 6% from January 16, 1904, to
date of payment,

11. Snow Steam Pump Works, filed April
16, 1904, for promissory note....................

Interest at 6% from February 16, 1904,
to date of payment.

12. The Reeves Engine Company, filed
April 18, 1904, for merchandise...................

Interest at 6% from January 12, 1904, to
date of payment,

13. C. G. Denison & Son, filed April 18,
1904, for coal.. .cvccveceees s

Interest at 6% from March 4, 1904, to
date of payment,

14. Page, Dennis & Company, filed April
20, 1904, for skids and trucks.. . ................

Interest at 6% from December 8, 1903, to
date of payment,

15. Morrow and Day, filed April 20,
1904, for collation.........cccecvevereecieniecriecieinns

Interest at 6% from January 14, 1904, to
date of payment,

16. Williams & Peters, filed April 21,
1904, fOor Coal...covviniiieieieeciees e,

Interest at 6% from March 11, 1904, to
date of payment,

17. United Electric Company of N. ],
filed April 21, 1904, for electric light..........

80.68

4-50

70

49.00

,104.94

575.00 2Q

226.10

305.00

30

40.00

62.81

50944 40
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Interest at 6% from January I, 1904, to
date of payment,

18. W. M. Obergfell, filed April 25, 1904,
fOr tOOlS oot -

Interest at 6/° from December 16, 1904*
to date of payment,

19. Otis Elevator Company, filed April
25, 1904, for elevators...........evereenen,

iu Interest at 6~ from October 9>1903? fo
date of payment,

20. Western Union Telegraph Company,
filed April 25, 1904, for Telegrams,...........

Interest at 6% from February 26, 1904, to
date of payment,

21. Hay Foundry & Iron Works, filed
April 25, 1904, for judgment New York
COUTT ettt ettt

Interest at 6~ from March- 24> 1904> "0

° date of payment,

22. American Desk & Stool Company,
filed April 27, 1904, for office furniture--——--

Interest at 6% from December 31, 1904,
to date of payment,

23. H. F. Jones, filed May 2, 1904, for
carpenter WOTK.....cocevevieiieininineie FREIED

Interest at 6% from February 1, 1904, to
date of payment,

30 24. Strong Machinery’ & Supply Com-
pany, filed May 3, 1904, for merchandise. .

Interest at 6% from January 14, r90% to
date of payment,

25. N. Y. & N. J. Telephone Company,

filed May 4, 1904, for telephones...........
Interest at 6% from April 1, 1094, to

date of payment”
26. Leighton S. Knipe, filed May 5, i9°4>
for balance of services as assistant engineer
40 of construction

2.00

2 167.50

16.15

,100.66

100.00

9.69

>98

98.29

670.00
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Interest at 6% from January 29, 1904, to
date of payment,

(Two months services on this claim from
January 28 to March 28, 1904, being the
two months preceding the appointment of
the receivers, has been allowed in Schedule

as a preferred claim.)

27. Margaret O’Neill, trading as C. H.
O’Neill, filed May 6, 1904, for lumber.. ..

Interest at 6% from April 1, 1904, to
date of payment,

28. Underfeed Stoker Co. of America,
filed May 6, 1904, for mechanical stokers.

Interest at 6% from September 12 1904,
to date of payment,

29. Commercial Trust Company of New
Jersey, filed May 9, 1904, for Trustees’
SEIVICES uiiiirtieeeienrereestenreeeenieereeseesreeseeseesneens

Interest at 6% from March 4, 1904, to
date of payment,

30. Commercial Trust Company of New
Jersey, filed May 9, 1904, for overdraft cou-
PON ACCOUNT ettt

Interest at 6% from May 6, 1904, to date
of payment.

31. Commercial Trust Company of New
Jersey, filed May 9, 1904, for insurance. . ..

Interest at 6% from March 17, 1904, to
date of payment,

32. Arthur L. Perkins, filed May 10,
1904, for engine supplies.......ccccocevreninnennne.

Interest at 6% from February 23, 1904, to
date of payment,

33. The Fairbanks Company, filed May
10, 1904, for scales....ccoevveceevenenrennen,

34- T. R. McMann’s Sons, filed May 10,
1904, for merchandise.......ccccoccevveeeeverinrennnne

Interest at 6% from March 1, 1904 to
date of payment,

210.43 1O

683.34

350.00
SO

48.36

814.25

30

25.46

135-00
85.27

40
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25. George H. Stoddard, filed May 10,
1904, for architect’s services......c.cecceeueenneee.

Interest at 6% from December 1, 1903,
to date of payment,

36. Commercial Trust Company of New
Jersey, filed May 11, 1904? for office rent
and expenses........... ettt ettt

Interest at 6% from October 2, 1903, to

10 date of payment,

37. Everson & Reed, filed May 12, 1904?
fOr StAMPS, ..o

Interest at 6% from December 11, 1903,
to date of payment,

38. Fay Belting Company, filed May 12,
1904, for belting

Interest at 6% from January 6, 1904, to
date of payment,

20 39. George A. Haws, filed May 13? 1974»
for engine oils

Interest at 6% from March' 8, 1904, to
date of payment.
40. W. S. Batcheller, filed May 14, 19°4,
fOr POStAZe . ccieeieceeec s e
Interest at 6% from March 11, 1904, to
date of payment.
41. The Goulds Manufacturing Com-
30 pan)(, filed May 15, 1904, for judgment. ..
Interest at 6% from April 28, 1904, to
date of payment.
42. Jersey City Coal Company, filed May
19, 1904, for coal....ivevcies e,
Interest at 6% from March 28, 1904, to
date of payment.
43. Winthrop & Stimson, filed May 20,
1904, for legal services.......cooomenrencnnencne
Interest at 6% from April 1, 1904, to
40 date of payment.

1,681.70

55-00

49-45

104.63

68.63

4%52,

808.05

12.00

50I-35
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44- The Cockburn Barrow and Machine
Company, filed May 20, 1904, for mer-
chandise ...t ¢ i
Interest at 6% from February 1, 1904,
to date of payment,
45. P. H. & J. Conlon, filed May -2o0,
1904, for driving wells....... cccoeiiniinnennnn
Interest at 6% from October 2, 1903, to
date of payment.
46. Deane Steam Pump Company, filed
May 21, 1904, for steam pump........cccccueueene
Interest at 6% from March 16, 1904, to
date of payment.
47. United States Mort-
gage and Trust Company,
fied May 28, 1904, for balance
on note of defendant Company. $15,500.00
Amount of overdraft on ac-
count of defendant Company..  4,672.65

$20,172.65
Less amount received on sale
of subscription agreement of
stock of defendant Company as-
signed as collateral, sold Sep-
tember 28, 1904...cccoceeuecrenennnee 10.00

188.23

350.00

ro

5.40

20

______________ 20,162.65

Interest at 6% to be added.

. (The United States Mortgage and Trust
Company held as security for this indebt-
edness a subscription agreement to stock
of the Jarvis Terminal Cold Storage Com-
pany. On September 28, 1904, the equity
in this subscription agreement was sold at
public auction under the direction of the
United States Mortgage & Trust Company,
by Adrain H. Muller & Son, at the New
York Real Estate salesrooms, 161 Broad-
way, New York City, and was purchased
for $10.00.)

40



48. Fagan Iron Works, filed June 1, 19°4>

for iron beams.....cccocevvreerenennens o 9-52
Interest at 6% from December 16, 1903,.

to date of payment,
49. John B. Snook & Sons, filed June 1,

1904, for drawings............. et 85.00
Interest at 6% from May 26 1903* to

date of payment.

10 50. James L. Robertson & Sons, filed

June 4, 1904, formerchandise................... 7-93
Interest at 6~ from March 1, 1904? to

date of payment.
51. Nathalie Jarvis, filedjune 8, 1904,

OT NOLE ettt o 7,000.00
Interest at 6% from February 19, 1903,

to date of payment.
(This claim was filed out of time. By

order of the Court, dated July 18, 1904, the

receivers were directed to receive the claim

the same as if filed in time.)

Total of unsecured claims allowed. .. .$42,508.46
Interest to be added.

NOTE: The Egg Reporter filed a claim with the
receivers June 6, 1904, for $70.00 for advertising. As
this claim was filed after June 4, 1904, the date fixed

30 by the order of April 4, 1904, for creditors to file and
prove claims, and as no order has been made admit-
ting this claim, the same is disallowed. Irving Un-
derhill filed a claim with the receivers September 21,
1904, for $5.00 for photograph; this claim being filed
after June 4, 19°4>% also disallowed.

RECEIVERS’ ACCOUNTS.

The receivers present their final account of re-
40 ceipts and disbursements from the sale of the defend-
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ant corporation’s cold storage plant and of the mon-
eys received and disbursed on account of the opera-
tion of the plant and the administration of the es-
tate.

SALE OF PLANT.

Receipts and disbursements on account of the sale
of the cold storage plant and property sold under or-
der dated May 20, 1904, and orders supplemental 10

thereto.
RECEIPTS.

June 29, 1904— By cash received from
Gustav W. Lembeck and others, being
5% on account of the purchase price for
the property of $135,000....ccccccerueueccnene $6,750.00

July 22, 1904—By cash received from
Gustav W. Lembeck and others, being 20
balance of cash payment on purchase
price under order of June 20, 1904, on
sale of cold storage plant.......cccceeunee. 18,250.00

Jhly 30, 1904—By Commercial
Trust Company of New Jersey,
interest on balance.......cccccooecennnn. $11.29

August 20, 1904— By Commer-

cial Trust Company of New Jer-

sey, interest on balance................. 27.62 jo
Sept. 30, 1904— By Commercial

Trust Company of New Jersey,

interest on balance................... 26.68 65.59

Total cash receipts....cccecvcercerereennnee. 25,065.59

Sept. 23, 1904—By credit for balance
of purchase price on delivery of deed un-
der order dated September 19, 1904. ... 110,886.15

Total cash and credit received 4i35,95i-74 40
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DISBURSEMENTS.

July 26, 1904—To cash paid Edward
Fry, City Collector, Jersey City, for taxes
on.defendant’s cold storage plant, paid
under order of April 20, i9°4%.......... V.50 $3j[27-"3
July 26, 1904—To cash paid Edward
Fry, Water Register, Jersey City, for wa-
ter taxes on defendant’s cold storage
plant, paid under order of April 20, 1904,
ettt et V. 51 1,805.82
Aug. 1, 1904—To cash paid Commer-
cial Trust Company of New Jersey, for
receivers’ certificates, under order dated

AUZ. 1, 1904 V. 54
Certificate authorized by or-
der dated May 2, 1904......c......... $1,800.00
Interest thereon . ................. 26.10
20 Certificate authorized by or-
der dated June 27, 1904........... 2,500.00
Interest thereon'................... 13-75  4:339*&5
Total cash disbursements..................... $9=271-5°

Sept. 23, 1904—To credit on first
mortgage bonds and mechanics liens on
delivery of deed, under order dated Sep-

tember 19, 1904 uocvveviverrecieeeieeeeee e 110,886.15

30 Total disbursements ......c.cccoceveeienenene $120,157.65
Total receipts .....cccoceveenne. $135:951-74
Total disbursements ...... 120,157.65

Balance (cash)...ccoovieevceeeciiee $ 15794-°9

OPERATION OF PLANT AND ESTATE.
RECEIPTS.

March 30, 1904—By cash, storage
4o charges $35-70
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March 31, 1904—By cash, storage
Charges ...cccoeeeeiencieeeee et e
April 4, 1904—By cash,
bank balances of defendant
company at date of appoint-
ment of receivers, 1+ Third
National Bank of Jersey City. $213.61
Commercial Trust Company

of New Jersey...cccoeeneee yen 6.18
April 5  1904—By cash, storage
charges .. .o

April 6, 1904—By cash, storage
charges .............

April 9, 1904—By cash, storage
charges ....ccocevevennne.

April 12, 1904—By cash, storage
charges. .o

April 16, 1904—By cash, storage
Charges ..o

April 20, 19°4—By cash, storage
Charges. .

April 21, 1904—By cash, storage
charee s ..o eeeeeevncnccecee

April 22, 1904—By cash, storage
charges ..........

April 23, 1904—By cash, storage
Charges ..o

April 26, 1904—By cash, storage
charges . ..............

April 30, 1904—By cash, storage
charges. ..o

April 30, 1904—By cash, Commercial
Trust Company of New Jersey, inter-
est on balance......cccecveineiiniencinincnns

May 3> 19°4—By cash, storage
eharg « S..oeeeeereeeceenne

4> 1904—By cash, storage
charges

34,40

219.7913
107.77
18.00
73-32
144.00
57.80%0
139-45
53-95
160.63
80.69

go
20.75

3.20

148.03

220.43 40



May 6, 1904—By cash, Commercial
Trust Company of New Jersey, bor-
rowed on receivers’ certificate author-

ized under order of May 2, 1904...........
May 11, 1904—By cash, storage
Charges ....ccceovevnennenceeee
May 14, 1904—By cash, storage
Charges ...coccceeeveincincineee et
10 May 20, 1904—By cash, storage
Charges ..ot
May 24, 1904—By cash, storage
Charges .....cocoeerree e
May 26, 1904—By cash, storage
charges ...ccceveeveieceieees e, seee
May 28, 1904—By cash, storage
Charges e
May 31, 1904—By cash, advanced
freight charges ..o,

20 May 31, 1904—By cash, Commercial
Trust Company of New Jersey, in-
terest on balance........cococoeviniiiininnenn.

June 6, 1904—By cash, storage
charges. ..,
June 7, 1904—By cash, storage
Charges ...occoeceveeieireeee e
June 18, 1904—By cash, storage
INEETE@ST ciiriieiiecieeeeeee ettt
June 25, 1904—By cash, storage
3°Charges ..ococeeoeeeeeee e
June 27, 1904—By cash, advanced

freight charges.....cccccceueee

June 29, 1904—By cash, Commercial
Trust Company of New Jersey, bor-
rowed on receivers’ -certificate, author-
ized under order of June 27, 1904....

June 30, 1904—By cash, storage
Charges ....covveevnereencececen
July 21, 1904—By cash, storage

ADcharges

1,800.00

236.61

16.60
75-37

64.15

10737

32-17

44-44

1.80
226.67
I19-73

49.12

55-66

2,500.00
15+°5

4-°5
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July 22, 1904—By cash, storage

Charges oo 111.31
July 26, 1904—By cash, Gustav W.

Lembeck and others for accrued storage

Charges ..oooveeeeeeeeee e 1,299.07
July 26, 1904—By cash, Gustav W.

Lembeck and others for unearned prem-

ium on fire insurance policies, paid

under order dated June 20, 1904. 640.26 10
July 29, 19°4—By cash, storage

charges ....cceovvevne et e 158.51
July 26, 1904—By cash, storage

charges. .o e 207.36
Aug. 4, 1906—By cash, unused bal-

ances, petty cash ... ..o g,

Aug- .25, 1904— By cash, check 39 paid
by W. S. Batcheller Superintendent,

from petty cash...."; i 1.50
Aug. 30, 1904—By cash, Commerc1al 20

Trust Company of New Jersey, inter-

est on balance.....coooeriiniiiicnee, r gy

Sept. 30, 1904— By cash, Commercial
Trust Company of New Jersey, inter-

est on balance........coovneeicinniccinnnns 1.10

Total receipts e $9,297.68
DISBURSEMENTS.
30

April 1, 1904—To cash, payroll, V. 1. $157.33
April 9, 1904—To cash, payroll, V. 2. 161.55
April 12, 1904—To cash, William G.

E. See, approving receivers’ bond, V. 3. 5.00
April 16, 1904—To cash, payroll

($162.19); petty cash, ($20.65), V. 4. .. 182.84
April 22, 1904—To cash, Everson &

Reed, rubber stamp, V. 5.. oo 1>00

April 22, 1904—To cash, Berry For-
warding Company, cartage, V. 6............... 1. 50 40
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April 23, 1904—To cash, payroll,V. 7 157-69
April 30, 1904—To cash, payroll,

($181.76); petty cash, ($10.00), V. 8.. . 191.76
May 5 1904—To cash, Chicago Pneu-

matic Tool Company, under order of

May 22, 1904, V. 1@ coevrvirereeeinececeeiene 1,393.56
May 6, 1904—To cash, W. E. Wilson,

for fire insurance, under order of May

T02, 1904, V. 2@.icciiiiiiiniieniieeiieeerieesieeenne 368.00
May 7, 1904—To cash, payroll,

($167.69); petty cash, $20.68), V. 9. ... 188.37
May 9, 1904—To cash, J. M. Mose-

man, Safe, V. 10 .ccuveeiieeeeeeiieeeeeeeen 70.00
May 9, 1904—To cash, M. C. Warren,

& Co., adjustable fastenings, V. 11. ... 85.60
May 9, 1904—To cash, C. H. O’Neill,

lumber, V. 12. oot e, . 256.70
May 14 1904—To cash, payroll,

20 ($i95-75); petty cash, ($10.00), V. 13. 205.75
May 21, 1904—To cash, payroll,

($187.36); petty cash, ($10.00), V. 14. 197.36
May 21, 1904—To cash, advanced

freight charges, V. 15. oo 103.10
May 24, 1905—To cash, A. E. Rode,

inspector weights, &c., V. 16.............. 4-50
May 28, 1904—To cash, payroll,

($179.69) ;petty cash, ($10.00), V. 17v. .. 189.69
June 4, 1904—To cash, payroll, V. 18. 182.46
June 10, 1904---To cash, payroll,

($194.37); petty cash, ($10.00), V. 19. .. 204.37
June 18, 1904—To cash, payroll,. -

Vi 20 oot ettt 193-73
June 25, 1904—To cash, payroll,

($192.73); petty cash, ($10.00), V. 21... . 202.73
June 28, 1904—To cash, Hall-Jaegels-

Bellis Co. coal, V. 22..ccceviviiciiiinnn. 254.74

June 28, 1904—To cash, Western
40 Union Telegraph Co., V. 23........ 2.30
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June 28, 1904—To cash, Borne,
Scrymser Co., oil, V. 24
June 28, 1904—To cash, The Henry,
Johnson Co., packing, V. 25.........
June 28, 1904—To cash, George D.
Harris & Co., coal, V. 26.....cceeuueenneen.
June 28, 1904—To cash, J. A.
coal, V. 27 e e
June 28, To cash, O. H. Perry, V. 28.
June 28, 1904—To cash stationery,
V. 20 it e
June 28, 1904—To cash, Jones Per-
petual Ledger Co., stationery, V. 3o0. ..
June 28, 1904—To cash, E. A. Gib-
bons, packing, V. 31.c.inneinnneee
June 28, 1904—To cash, Carbondale
Chemical Co., chemicals, V. 32...............
June 28, 1904—To cash, N. Y. & N. J.
Telephone Co., V. 33 .cccccet coiviciincnccnnen
June 28, 1904—To cash, W. E. Wil-
son, fire insurance, V. 34...ccccccvemrunnnns
June 28, 1904—To cash, W. H. & F.
W. Cane, carpenter work, V. 35.........
June 28 1904—To cash, Charles S.
Shultz, lime, V. 36...ceveeciiereiereennane,
June 28, 1904—To cash, Union Towel
Supply Co., V. 37 e e
June 28, 1904—To cash, American
District Telegraph Compan), V. 38.. . ¢
June 28, 1904—To cash, J]. M. Rankin,
cartage, V. 30.ciiiiniinieneenienenenae
June 28, 1904—To cash, E. L. Bader,
typewriting, V. 40......iinininninnne.
June 28, 1904—To cash, F. D. Mack,
inspection, V. 41.c.cnnenienienneneneenee.
June 28, 1904—To cash, Metropolitan
Advertising Co., V. 42. e
June 28, 1904—To cash, The
Observer, advertising sale, V. 43....

58.28
39-40
119.41

J52-37

202.30

22.65
32- 35
10.18
231.89
4M6 ;0
49.00
37.80
6.00
4.00
*3° 30
1.50

33- 22

75.00

128.00

25.50"
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June 28, 1904—To cash, R. M. Dick-
inson, accounting, V. 44....cennne.
July 2, 1904—To cash, payroll,
($206.92); petty cash, ($10.00), V. 45+
July 9, 1904—To cash, payroll, V. 46.
July 16, 1904—To cash, payroll, V. 47
July 18, 1904—To cash, petty cash,
Vo 48 e
July 23, 1904—To cash, payroll V. 49
July 26, 1904—To cash, payroll to and
including July 26th, V. 52..................
July 26, 1904—To cash, Edward Fry,
Water Registrar, water rents, V. 53.
July 29, 1904—To cash, National
Ammonia Co., chemicals, V. 55..........
July 29, 1904—To cash, N. Y. & N. J.
Telephone Co., V. 56..cccicrccncccnncnne
July 29, 1904—To cash, John S.
2c Menagh Co., hardware, V. 57.................
Sept. 2, 1904—To cash, Cold Storage,
advertising sale, V. 58....cccccoonrvinnennne.
Sept 2, 1904—O. H. Perry, V. 59. ¢+
Sept. 3, 1904—To cash, J. E. Car-
lock, sawdust, V. 60...ccccceevvvveevreniiennnns
Sept. 20, 1904—To cash, National
Surety Co., premium on receivers’ bond,

Sept 21, 1904—To cash, Metropoh—
30 tan Advertising Co., V. 62.................
Sept. 21, 1904—To cash, E. A. Gib-
bons, packing, V. 63....ccccereeennnene.
Sept. 22, 1904—To cash, Union Towel
Supply Co., V. 64
Sept. 22, 1904—To cash, Cockburn
Barrow & Machine Co., V. 65............
Sept. 22, 1904—To cash, George F.
Blake Mfg Co., V. 66...cccccucciirciennee
Sept. 26, 1904—To cash, N. Y. & N. T
Ac Telephone Co., V. 67

150.00
216.92
i89-57
209.17

10.00
212.17

8328
792 -75
208.75

3315

49.70

11.50
192.70

7-50

100.00
24.00

161.04

4.00
56.72
58.00

10.70
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Sept. 27, .1904—To cash, Real Estate
Trusts Co., auctioneer’s fee, V. 68.... 75.00

'Total disbursements ........ccccoueuee .. $9,088.80

Total receipts— Operation of plant and

ESEALE  iieiieee e $9,297.68
Total disbursements .........ccccevrunneee. 9,088.80
————————————— 10
Balance, (cash) ... cieciciiieiiee, $208.88
SUMMARY.

Balance on hand account of sale cold

storage plant.......coceevnnncncnnncecninens $15,794.09
Balance on hand account of opera-

tion and administration.........c.cceceeveeenee. 208.88
Total cash on hand. ... .. $16,002.97 20

The only asset remaining in the hands of the re-
ceivers except the cash and balance before stated,
is a promissory note of Robert M. Jarvis, given for
the purchase of stock in the defendant corporation,
which the receivers consider worthless, but which at
its face value amounts as follows:

Note dated January 20,
1904, due June 20, 1904.. $2,500.00 30
Interest thereon from Tune
20, 1904, to October 10, 1904 45.84 $2,545.84

UNPAID ACCOUNTS OF THE RECEIVERS.

The receivers have remaining unpaid the follow-
ing bills incurred by them in the operation of the
plant and the administration of the estate:

O. H. Perry, coal...coeiiiiiiieieee, $188.23
Borne Scrymser Company, oil.........:... 12.7740
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Henry Johnson Company, packing............. 11.63
Hudson Engineering Company, air lift.... 390.50
National Ammonia Company, chemicals.. 104.23
E. A. Gibbons, packing......cccoceeeenenecnnn. 66.02
Hall-Jaegels-Bellis Company, coal............. 40.66

Interborough Engineering Company, re-
PAUTS . ¢ et et e seeeeen o o csreeneens 2.50
Campbell Stores, cartage.......ccccceceveeeruencne 2.00
$818.36

The receivers further report that from the cash
balance of $16,002.97 now remaining in their hands
there should be made the following payments in the
order stated:

1. The preferred claims adjudicated
20and allowed in Schedule “B” ................ $299.82

2. The unpaid bills of the receivers in
the operation of plant and administration
of estate as shown above........e... 818.36

3. The receivers fees to be allowed by
the Court.

4. The taxed costs, disbursements and
fees of counsel of the receivers to be
allowed by the Court.

5. The balance due for principal and
interest on the first mortgage bonds of
the defendant company to be paid either
to John Alvin Young and Richard Irvin,
owners of the bonds, or to the Commer-
cial Trust Company of New Jersey, trus-
tee for the bondholders, as shown in
Schedule “A” .o e 24,174.65
6. The amount due on mechanics lien
claims, as allowed and shown in Schedule
“A” to be paid to John Alvin Young and
40 Richard Irvin, assignees......c.ccoocomeuennee 47,482.24
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7- The amount due the Erie Railroad
Company, on its bond and mortgage, as
shgwn in Schedule “A”. 173 275
o. ine amount of preferred claims ad-
judicated and allowed in Schedule “C”
to be paid pro rata (Interest to be added). 540.83
9. The amount of the wunsecured
claims adjudicated and allowed in sched-
ule “D” to be paid pro rata, (interest to To
be added) ..o 42,508.46

The receivers respectfully ask that an order may
be made as follows:

1. 'Confirming the adjudication and allowance of
claims as herein adjudicated and allowed by the re-
ceivers.

2. Approving and passing the accounts of the
receivers as herein reported.

3. Fixing the amount of the receivers’ allow-
ances.

4. Fixing the amount of counsel fee for the coun-
sel of the receivers, and directing the payment of
their disbursements and costs to be taxed.

5. Directing the payment of the cash balance then
remaining in the hands of the receivers in accord-
ance with the foregoing report of the receivers.

6. Authorizing the receivers with the consent
of the creditor or creditors in interest to transfer
in payment of claims at its face value the note of
Robert M. Jarvis for $2,500 and interest, now held 3©
by the receivers.

7. Discharging the receivers from their trust
upon their compliance with' the order of distribu-
tion to be made herein.’

Dated October 7, 1904.

20

Respectfully submitted,
J. W. Hardenbergh,
Palmer Campbell,

Receivers.
(Affidavits attached.) X
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EXHIBIT "“A”.

AGREEMENT made this twenty-third day of
September, in the year one thousand nine hundred
and four,

BETWEEN GUSTAV W. LEMBECK, DAN-
IEL E. CLEARY and CHARLES E. CASSIDY,
ro all of Jersey City, New Jersey, parties of the first
part (hereinafter called the Assignors), and JOHN
ALVIN YOUNG and RICHARD IRVIN, parties
of the second part (hereinafter called the As-
signees) :

WHEREAS, at a public sale of the property and
plant of JARVIS TERMINAL COLD STORAGE
COMPANY, held on the twenty-ninth day of June,
nineteen hundred and four, the Assignors purchased

20 the same from PALMER CAMPBELL and TOHN
W. HARDENBERGH, Receivers of said company;
and on the twenty-sixth day of July, nineteen hun-
dred and four, entered into two certain agreements
(original copies of which are annexed hereto); and

WHEREAS, on said twenty-sixth day of July,
the Assignors entered into possession of said plant
and property and have since operated said plant
and carried on the cold storage business, and

30

WHEREAS, the said Assignors have agreed to
sell, transfer and assign all their right, title and in-
terest in and to said property and plant, and in and
to the business carried on since the twenty-sixth
day of July as fully and entirely as if the Assignees
had entered into possession on said day.

NOW, THEREFORE, in consideration of the
premises, the said Assignors do transfer, set over and
¢;c assign to the Assignees, their successors and assigns, *
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all their right title and interest in and to their bid at
such public sale and all rights thereunder since ac-
quired and of whatsoever kind and nature, together
with the right to the return of such funds, if any, as
may have been deposited to pay off the liens or
claims upon or against the said premises.

IT IS EXPRESSLY UNDERSTOOD,. HOW-
EVER, that the above named Assignors shall for- IO
ever be kept and saved harmless by thé said As-
signees from all costs or charges whatsoever for or
by reason of any obligation or liability under said bid

or contracts with the Receivers above named, or any
liability incident to the operation and management
of said plant and storage business from the twenty-
sixth day of July, nineteen hundred and four until
entry by the Assignees hereunder.

IN WITNESS WHEREOF, the parties hereto 20
have hereunto set their hands and seals the day and
year first above written.
In presence of':
Francis V. Many as to
G. W. Lembeck and
Charles E. Cassidy.
G. W. Lembeck (L. S.)
C. E. Cassidy (L' S)

Willard C. Fisk as to

John Alvin Young and
Richard Irvin.

Jno. Alvin Young (L. S.)
Ric'h’d Irvin (L. S)
EXHIBIT “B.”

WHEREAS, at a public sale of the property and
plant of Jarvis Terminal Cold Storage Company 40
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held on the 29th day of June, 1904 Gustav W.
Lembeck, Daniel E. Cleary and Charles E. Cassidy
purchased the same from Palmer Campbell and John
W. Hardenbergh, Receivers of said Company; and

WHEREAS, the said Gustav W. Lembeck, Dan-
iel E. Cleary and Charles E. Cassidy have sold, trans-
ferred and assigned to the undersigned John Alvin
Young and Richard Irvin all their right, title and in-
terest in and to their bid at such sale and all rights
thereunder, including the right to receive from the
receivers a deed of said premises and property upon
complying with the terms of said sale; and

WHEREAS, the undersigned John Alvin Young
and Richard Irvin have agreed to cause said property
to be conveyed to Union Terminal Cold Storage
Company, a corporation of the State of New Tersev;

. 1! -y rew)| (WITSTAST

Now THEREFORE, IN CONSIDERATION of
One Dollar, receipt whereof is hereby acknowledged,
and of other good and valuable considerations, we,
John Alvin Young and Richard Irvin, do hereby
transfer, set over and assign to Union Terminal Cold
Storage Company our right to receive a deed of
said premises and property pursuant to the said as-
signment to us by Gustav W. Lembeck, Daniel E.
Cleary and Charles E. Cassidy, as aforesaid, and do
3c hereby consent that a deed of said premises and prop-

erty may be by said receivers executed and delivered

to Union Terminal Cold Storage Company.

20

IN WITNESS WHEREOF, we have hereunto
set our hands and seals this 23d day of September,
nineteen hundred and four.

John Alvin Young (L.S.)
Rich’d. Irvin (L.S.

4¢ (Acknowledgment attached.)

~



EXHIBIT “C”

IN CONSIDERATION of the sum of One Dol-
lar and other valuable consideration to him in hand
paid, the receipt Whereof is hereby acknowledged,
Frederick W. Cane, trading as W. H. & F. W. Cane,
does hereby sell, assign, transfer and set over unto
Union Terminal Cold Storage Company, a New Jer-
sey corporation, all his claim or claims and cause
of action or causes of action of every kind and na-
ture whatsoever against the Jarvis Terminal Cold
Storage Company, together with all his rights in, to,
by and under his lien against the property of such
Jarvis Terminal Cold Storage Company to the
amount of twenty-five thousand and seventy-five and
35/100 Dollars ($25, 075.35) a notice of Which lien
was filed in the office of the Clerk of Hudson County,
New Jersey, numbered 2745, and recorded in liber
8 of “Liens” at page 154, March iot'h, 1904, and the
said Frederick W. Cane hereby covenants and agrees
to execute any and all further instruments or in-
struments in writing, and to do any and all further
act or acts requested by Union Terminal Cold Stor-
age Company for further assuring and effecting the
assignment to it of such lien, or, if it shall so desire,
for the further canceling and discharging the same
of record.

IN WITNESS WHEREOF the said Frederick
W. Cane, has hereunto set his hand and seal this 8th
day of Sept. 1904.

Frederick W. Cane (L.S.)
(Acknowledgment attached.)

Exhibits D, E, F, G, H. I, J are assignments to
Union Terminal Cold Storage Co. from the follow-
ing lienors:

80
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Robert A. Keasbey Co.
Timothy W. Dorsett.
Heine Safety Boiler Co.
The Taylor-Martin Engineering Co.
B. F. Sturtevant Company..
Electric Construction & Supply Co.
Carbondale Machine Co.

They are the same in form as Exhibit C.

EXHIBIT “K.”

WHEREAS, John Alvin Young and Richard

Irvin have procured and caused to be deposited with
Palmer Campbell and John W. Hardenbergh, Re-
ceivers of the Jarvis Terminal Cold Storage Com-
pany, assignments to this Company of the following
mechanics liens and claims :

No. 2743, L. 8, p. 152, February 25, 1904,
$12,833.14. The Taylor-Martin Engineering
Company.

No. 2745, L. 8, p. 154, March 10 1904, $25,075.35,
Frederick W. Cane, trading as W. H. & F. W.
Cane.

No. 2746, L 8, p. 154, March 12, 1904, $4,160.67.
Heine Safety Boiler Company.

No. 2748, L. 8, p. 155, March 21, 1904, $1,325.00.
Electric Construction and Supply Company.
No. 2749, L.-8, p. 156, March 21 1904, $1,699.75.
Electric Construction and Supply Company.
No. 2751, L. 8, p. 157, March 28, 1904, $1,302.50.

B. F. Sturtevant Company.

No. 2753, L. 8, p. 158, April 6, 1904, $155.00.
Timothy W. Dorsett.

May 6, 1904, $975,00. Robert A. Keasbey Com-
pany.

All title or lien of the Carbondale Machine Com-
pany to or upon refrigerating machines now in-
stalled in the cold storage plant of the defendant

Company; and
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WHEREAS, there are or may be in the hands of
said Receivers certain sums of money to which the

owners of said claims and liens may be now or here-
after entitled;

NOW THEREFORE, in consideration of the
premises and of the sum of One Dollar and other
valuable considerations to it in hand paid, the receipt
whereoi is hereby acknowledged, Union Terminal
Cold Storage Company, a corporation duly organ-
ized and existing under the laws of the State of New
Jersey, does hereby sell, assign, transfer and set over
unto John Alvin Young and Richard Irvin all right,
title or interest in and to any sums of money now
or hereafter in the hands of the Receivers of the Jar-
vis Terminal Cold Storage Company to which it is
or may become entitled by reason of the assignments
to it, the Union Terminal Cold Storage Company,
of the liens and claims hereinbefore specifically set
forth.

IN WITNESS WHEREOF,* Union Terminal
Cold Storage Company has caused these presents to
be signed by its President and its coporate seal duly
affixed, duly attested by its Secretary, this 24th day
of September, 1904. '

X0

UNION TERMINAL COLD 30

STORAGE COMPANY,
By I. Cleveland Kirkham,

President.
(Seal.)
Attest and witness:
W. T. Hunter,

Secretary.

(Acknowledgment attached.)



PETITION OF APPEAL OF ERIE RAILROAD
COMPANY FROM DETERMINATION
OF RECEIVERS.

(Served Oct. 15, 1904-)

(Filed Oct. 17 1904.)
To
1G HON. WILLIAM ]J. MAGIE,
Chancellor of the State of New Jersey.

The petition of Erie Railroad Company respect-
fully shows that your petitioner is the mortgagee of

a mortgage, made, and executed by the defendant,
dated December sixteenth, nineteen hundred and
three, for the sum of sixteen thousand five hundred
dollars, with interest at five per cent., on which there

is due the full amount of principal and interest. The
20 moneys advanced and paid to the defendant by the
petitioner on said mortgage were applied to the erec-
tion of new buildings on the mortgaged lands and
to alterations, repairs and additions to buildings on
said lands. The petitioner presented to the Receiv-
ers appointed in this cause, an affidavit of the amount
due on its said mortgage and the said Receivers have
allowed your petitioner’s claim thereon, but m their
report No. eight, filed October tenth, nineteen hun-
dred and four, the Receivers have adjudged that the
3Camount due to the petitioner on its said mortgage
(and the bond accompanying the same), which on
the date of said report amounted to the sum of
seventeen thousand one hundred and seventy-three
dollars and seventy-five cents, is a lien upon the
proceeds of sale of defendant’s property, second m
priority to the lien of the amount due on certain
bonds secured by a first mortgage on defendants
property, and have also adjudged the lien o your
petitioner to be second in priority to the lien of cer-
4o tain mechanics liens, more particularly set forth m



said report, and amounting” to the sum of forty-
seven thousand four hundred and eighty-two dol-
lars and twenty-four cents, all of which were filed
subsequent to the recording of petitioner’s mort-
gage.

Your petitioner conceives that it is aggrieved by
said determination of the Receivers and insists that
its claim on its said bond and mortgage is prior to
the lien of the said mechanics liens, and also to the
lien of the said first mortgage to the extent that the
moneys advanced under said first mortgage were not
applied to the erection of buildings upon the mort-
gaged lands or to alterations, repairs or additions
to buildings on said lands.

Your petitioner respectfully appeals from said de-
termination of the Receivers and prays that the same
may be reversed and such order made as shall be

agreeable to equity.

COLLINS & CORBIN,
Solicitors of Erie Railroad Company.

ORDER TO SHOW CHAUSE TO AFFIRM
RECEIVERS’ REPORT.

John W. Hardenbergh and Palmer Campbell, Re-
ceivers of the defendant corporation having pre-
sented and filed their report No. 8, containing an
adjudication and allowance by the Receivers of the
liens against the defendant’s real estate and cold
storage plant and aginst the proceeds of sale thereof;
an adjudication and allowance by the Receivers of
all other claims against the defendant filed with and
proved before them; the Receivers’ final accounts of
their receipts and disbursements both on the sale
of defendant’s real estate and cold storage plant and

~

o

on their administration of the defendant’s assets, and *



asking that the Court shall confirm their adjudication
and allowance of liens and claims ; shall allow their
accounts as stated ; shall fix the compensation of the
Receivers ; shall fix the fees and allowances of counsel
of the Receivers and shall direct the payment and
distribution of the balance of the money and assets
in the Receivers’ hands in the manner provided in
their report.

It is on this tenth day of October, nineteen hun-
dred and four, on motion of McDermott and Fisk,
counsel of the Receivers, ORDERED that a copy of
said Receivers’ report be deposited with the Sergeant
at Arms, Chancery Chambers, Jersey City, for the in-
spection of persons interested therein.

IT IS FURTHER ORDERED that the creditors
and stockholders of the defendant Company show
cause at Chancery Chambers, Jersey City, on Mon-

20 day, October 17th, 1904, at ten 'o’clock in the fore-
noon why an order should not be made1in accordance
with said report and application of the Receivers.

IT IS FURTHER ORDERED that copies of this
order, which need not be certified, be served within
two days from this date upon the following creditors
of the defendant Company who have appeared here-
in, or upon their solicitors, namely:

30
1. Commercial Trust Company of New Jersey,
Trustee, William Brinkerhoff, Solicitor.
2. John Alvin Young and Richard Irvin, Pierre
F. Cook, Solicitor.
3. Erie Railroad Company, Collins and- Corbin,
Solicitors.

IT IS FURTHER ORDERED that like copies
of this order be served within the same time upon
ACall other creditors and stockholders of the defendant



Company by mailing- the same to them at their
post office addresses as near as the same can be
ascertained.
Respectfully advised.
WM. J. MAGIE,
C.
EUGENE STEVENSON,
V. C.

PROOF OF MAILING ORDER TO SHOW
CAUSE, DATED OCT. io, 1904.

(Filed Oct. 17, 1904).
OPINION.
Filed Dec. 9, 1904. 20

Jersey City, October 17, 1904.

Application for allowance of compensation to re-
ceivers of an insolvent corporation and to their
counsel on settlement of receivers’ account.

Mr. Willard C. Fisk for receiver.

Mr. Gilbert Collins for Erie Railroad Company,
mortgagee.

Mr. John M. Enright for creditors.

Mr. William BrinkerhofT for Commercial Trust 30
Company of New Jersey, Trustee.

Mr. Pierre F. Cook for John Alvin Young and
Richard Irvin, holders of mortgage bonds and me-
chanics lienors.

STEVENSON, V. C. (Orally).

It is difficult to do exact justice in a case of this
sort in awarding compensation to the receivers and
to counsel, but I shall endeavor to make the best
approximation that I can. 40
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The case is peculiar. The case was started on
behalf, undoubtedly, of the stockholders and cred-
itors of this corporation; and if the cause had pro-
ceeded, as such causes generally do, these questions
would not have been before the Court; the receiver
would have taken the property subject tp the liens
that were upon it, and would have sold that property,
and what he got would have been the fund out of
which primarily he would receive his compensation.
If he did not get any fund he might not get any com-
pensation; it would be what has been termed a dry.
receivership; and it is proper in such cases for the
complainant to be compelled oftentimes to put up
a bond to secure the fees of the receiver whom the
Court appoints at his instance.

But in this case I think I may rely on my memory
to say that practically from the start it was apparent

aoto all parties interested that there was no equity to

administer for the general creditors at all, and that
the proper course to take was to have the property
sold under this statute and have all the proceeds
brought into court by the receiver, to await the same
sort of adjudication in regard to the title to the fund
which would be made upon a suit or suits of fore-
closure—suits to foreclose mortgage liens. From
the time when that situation was declared,— and I
think is was apparent at the start—this whole pro-
ceeding was practically converted into a mortgagee’s
suit, lienors’ suit to foreclose their liens, have their
priorities adjusted to have the property sold to the
best advantage, and meanwhile have the property
preserved for them—not preserved for the general
creditors. The general creditors practically disap-
peared from view at the very start.

Every person who accepts a mortgage or a bond
secured by a mortgage from a corporation, or in

4o any way acquires a lien upon the property of a New
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Jelsey coipoiation, takes subject to the effect of in-
solvency proceedings which may subsequently be
commenced and in which a receiver may be ap-
pointed of all the corporate assets, including the
property upon which the encumbrance has been so
acquired. This mortgagee—these bondholders, ac-
cepted their securities knowing that in future in-
solvency proceedings against this cold storage com-
pany the legality of their encumbrances might be
called in question, the whole property might be ad-
ministered by the receiver and not the equity only,
and their liens, if found valid, would attach to the
proceeds which would result from the receiver’s sale.
Where under our statute the receiver sells not the
equity but the property itself, he is acting not for the
stockholders or unsecured creditors necessarily, but
for whatever class of creditors may finally be ad-
judged entitled to the funds in his hand's. Where
this kind of a sale is had under our statute the pro-
ceedings amount to a foreclosure suit for the benefit
of the encumbrancer in case the validity of the en-
cumbrance is established.

In this case not one dollar of compensation is al-
lowed out of the fund to the receiver or to his counsel,
which was not earned in the care and sale of the
mortgaged property. If instead of taking advantage
of the insolvency proceedings to realize upon their
pledge, these bondholders, or rather their trustee,
the mortgagee, had filed a bill, is it not perfectly plain
that precisely this same receivership with its at-
tendant expenses including compensation to coun-
sel, would have been incurred? My recollection is
that the mortgage covered the whole plant practi-
cally as a going concern, but if it did not then the
encumbrances may have secured a more valuable
receivership in insolvency proceedings than they
vxlfould have been able to get in their own suit to fore-
close.

Ic

ao

*0

40



The rule upon which I have acted in cases of this
class a number of times is to allow to the receiver
and his counsel at least the same compensation which
they would have been entitled to receive if they had
been appointed in a suit to foreclose the mortgage
or other encumbrance which received the benefits of
the receiver’s care and the receiver’s sale. Where-
the encumbrance is finally adjudged invalid, no dif-

io-ficulty arises because the entire proceeds of sale stand
as a fund for the benefit of the unsecured creditors.
But where the encumbrance is finally adjudged valid,
then that part of the services of the insolvency receiv-
er and his counsel, which have directly benefited the
encumbrancer, and have corresponded precisely
with similar expenses which he would have been
obliged to incur on his own behalf in his own suit,
plainly should be charged against the fund upon
which the encumbrance is fastened. Where the in-

20-solvency receiver has had other assets besides those
found to be subject to the mortgage, the effort of
course should be to make each class, the encum-
brancers and the general creditors, pay for the ser-
vices of which it derived the benefit.

I do not know that there has been any published
adjudication on this subject, but the matter came
up directly before the late Chancellor McGill in the
case of Boehme, Receiver of the New York Silk

,QRibbon Manufacturing Co. vs. Rail, about ten years
ago. (6 Dick. 541.) In that case the mortgagees ac-
cepted from the corporation a mortgage of doubtful
validity upon the entire assets, and thereupon the
corporation was immediately put into insolvency and
a receiver was appointed. Before the mortgagees
could file a bill to establish and foreclose their mort-
gage, the receiver filed a bill to have it declared void.
Meanwhile the receiver was obliged to care for the
plant and operate it for the completion 'of goods* all
of which were covered by the mortgage, if there was

Ac any mortgage. After a time the statute was m-
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yoked and the whole property was converted into
cash by the receiver. The litigation between the
receiver and the mortgagee then proceeded to a
conclusion, and the result established the mortgage
as a valid lien. The entire fund in the hands of the’
receiver was thus subjected to the mortgage and
was not sufficient to pay the amount due thereon.
Nevertheless upon an application by the receiver
which was resisted, Chancellor McGill allowed sub- to
stantial compensation to the receiver and to his
counsel. Whether the late Chancellor in fixing the
counsel fee consciously compensated the receiver’s
counsel out of the mortgagee’s money for trying to
defeat the mortgage, I do not know. I have never
been obliged to decide this precise point, and it is not
raised in this case because no allowance is made to
the receiver or his counsel for any services rendered
to the stockholders or general creditors in any pro-
ceedings hostile to the interests of any mortgagee, ao
bondholder or lienholder who will take any part of
the funds in the receiver’s hands, or who would re-
ceive any part thereof if no compensation were al-
lowed to the receiver or his counsel. The allow-
ance is made on the theory that the encumbrancers
who have had the advantage of this receivership to
have their pledge oared for, kept in shape for sale
and sold to advantage, and have thus been saved
similar expensive proceedings in a suit on their own
behalf, ought in equity to pay for the advantages 30
which they have received. The fund has been ad-
ministered by this court through its officers for their
benefit, and they acquired their encumbrances sub-
ject to the very condition which has occurred. The
receivers had a very difficult and delicate problem
before them when they took possession of this plant.
It was in peculiar shape. A magnificent factory was
built and equiped for this peculiar work. The cor-
poration failed, as I recall it,—at least the indications

were that the corporation failed, because they did
not have any capital to carry on the business after 40



they had their plant installed. Well, the receivers
took hold of it, and then they could not stop the
business; if they did great damage would follow, not
merely to the large amounts of vegetable and meats
on storage, but to the plant itself from the suspension
of the business. The plant had to be kept in opera-
tion for its own preservation. [ do not think that
the situation of a railroad more imperatively requires
jff from a receiver its operation than the situation of
this plant called for such service on the part of these
receivers, and the indications are that they performed
their duties faithfully and with skill. They have had,
and their counsel has had a great deal of work in get-
ting this property sold, and sold in such a shape that
all of the equities would be protected, and these
bondholders would not be obliged to put up more
money than was necessary ; and the whole proceed-
ings have been handled with great care to protect
ao these bondholders from unnecessary, hardship and
loss, and to protect the lienors, to the extent that
they had a claim, and of course to protect the Erie
Railroad, the mortgagee, to the extent to which it
may have a claim. The receivers and their counsel
did all this really for the mortgagees, the bond-
holders and lienholders; and there is hardly any part
of their work, as I now recall, the work of the re-
ceivers or of their counsel which can be attributed
to the insolvency proceedings in their original form.
30 Practically there is nothing of their work which is
to be so classified. There may be a little. [ don’t
know about how it would be about this bill of costs,
perhaps the very earliest items in it would belong
to the insolvency proceedings pure and simple. Do
counsel desire to have that bill of costs examined and
the portion disallowed which preceded the appear-
ance of the lienors and bondholders? 1 think it is
hardly worth while; and really the costs of the filing
of the bill saved the bondholders the costs of filing a

4o foreclosure bill.
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MR. FISK:—This bill was filed by Mr. Lembeck
representing a committee of bondholders.

THE COURT:—Yes, it is very plain that even
the bill of complaint itself and the earliest costs in-
curred practically belong to the mortgagees, and
correspond exactly with the costs of a foreclosure
bill—and saved them the costs of a foreclosure
bill—took the place of a foreclosure bill. I don’t
think any distinction can be drawn between the pos-
sible two kinds of services rendered by these two re-
ceivers and their counsel.

As to the amount asked for the two receivers, no
specific objection is made. They certainly have had
considerable work to do, and work that required a
good deal of skill and involved a good deal of re-
sponsibility. Certainly there is a large amount of
property involved, and property that had to be
handled with great care. It does not strike me that
the total amount asked for, four thousand dollars,
is excessive. The amount that counsel asks for,
twenty-five hundred dollars, does not strike me to
be beyond what is fair compensation. [ know my-
self that a good deal of w*ork has been done; ser-
vices have been performed involving a great deal of.
work and skill on the part of counsel, for the benefit
of all these different interests, and the whole business
has been done to the satisfaction of all those in-
terests; and at the end we have two or three sharp go
questions, which can be litigated and decided on peti-
tion, and in which the receivers have no concern
whatever.

The total amount—$6,500 and a few dollars of
costs and disbursements—$180, about, of actual dis-
bursements—is a little more than four per cent, on
the amount administered. It does not seem that
the charge is excessive, and therefore those charges
will be allowed.

Mr. Fisk can take an order approving this report
as against all of these parties that appear here—the 40

to
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Erie Railroad, Mrs. Jarvis, Mr. Enright’s clients and
the others; and then all these other matters can be
saved, and the parties may be permitted to present
them to the court by petition.

ORDER FOR ALLOWANCES, ETC,

John W. Hardenbergh and Palmer Campbell, re-
ceivers .of the defendant corporation, having filed
their report No. 8 on October tenth, nineteen hun-
dred and four, and the Court on the date aforesaid
having made an order for the creditors and stock-
holders of the defendant Company to show cause
why an order should not be made in accordance with
the said report, and application of the receivers, and
the said order to show cause now coming on to be
'heard at the time and place therein mentioned, in
the presence of McDermott and Fisk, of counsel with
the receivers; Collins and Corbin, of counsel with the
Erie Railroad Company; Pierre F. Cook, of counsel
with John Alvin Young and Richard Irvin; William
Brinkerhoff, of counsel with Commercial Trust Com-
pany of New Jersey, Trustee ; and Grey, McDermott
and Enright, of counsel with Nathalie Jarvis; and
proof being now presented and filed of the service
of said order to show ,cause on the creditors and
stockholders of the defendant Company as in said
order provided ;and the Court having duly considered
the said receiver’s report and the arguments of coun-
sel thereon, and sufficient cause appearing therefor;

It is on this seventeenth day of October, nineteen
hundred and four, on motion of McDermott and
Fisk, of counsel with the receivers ODRERED that
the said receivers forthwith advertise and sell at pub-
lic sale the note in their hands of Robert M. Jarvis
to the order of the defendant Company, dated Jan-
uary twentieth, nineteen hundred and four, due June

ACtwentieth, nineteen hundred and four, for twenty-five
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hundred dollars, and that after deducting- the ex-
penses of said sale from the proceeds thereof, they
add the balance to the cash now remaining in their
hands as such receivers.

IT IS FURTHER ORDERED that the final ac-
counts of the said receivers as stated in their said re-.
port be approved and allowed.

ic

IT IS FURTHER ORDERED that from the
balance of moneys in their hands as shown by said
report, namely, sixteen thousand and two dollars and
ninety-seven cents, the receivers make the following
payments—

FIRST. The preferred claims adjudicated and
allowed by the receivers in Schedule “B” attached
to their Said report and amounting to two hundred
and ninety-nine dollars and eighty-two cents. 20

SECOND. The unpaid accounts of the receivers
in the operation of the defendant’s cold storage plant
and in the administration of the estate as set out in
their said report, and amounting to eight hundred
and eighteen dollars and fifty-six cents.

THIRD. To McDermott and Fisk the sum of
one hundred and eighty dollars and fifty-two cents,
the amount of their disbursements made as counsel 30
to the receivers, a statement of which disbursements
is now presented in open Court and approved and al-
lowed.

FOURTH. To McDermott and Fisk, solicitors
and counsel of the receivers, their costs in this cause
to be taxed by the Clerk.

FIFTH. To McDermott and Fisk, counsel of thc
receivers, twenty-five hundred dollars, which sum is 40
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hereby allowed to them for their services aS such
counsel.

SIXTH. To John W. Hardenbergh and Palmer
Campbell, receivers of the defendant Company four
thousand dollars, which sum is hereby allowed to
them for their services as such receivers.

IT IS FURTHER ORDERED that the balance
of the moneys then remaining in the hands of the
said receivers, including proceeds of the sale of the
said note of Robert M. Jarvis heretofore ordered to
be sold, after the making of the several payments
herein ordered to be made, be paid by the said re-
ceivers to the Clerk of this Court, there to remain
subject to the further order of the Court.

IT IS FURTHER ORDERED that upon making
the several payments herein ordered to be made, and
upon paying to the Clerk of the Court such balance
of moneys in their hands and upon filing a report
of such payments, the said, receivers be discharged.

XT IS FURTHER ORDERED that nothing in
the said receivers’ report No. 8, or in this order shall
be deemed to be an adjudication or determination of
the rights of the Commercial Trust Company of New

,o0Jersey, Trustee, John Alvin Young and Richard

o

4

Irvin, Erie Railroad Company, and Nathalie Jarvis,
or either of them, in the balance of moneys in the re-
ceivers’ hands ordered to be paid to the Clerk of the
Court, but the said parties named, or either of them,
have leave to apply to the Court by petition or other-
wise to determine their rights in the said fund.
Respectfully advised,
W. J. MAGIE,
C.

EUGENE STVENSON,
+ V.C. 1 T A ..
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RECEIVERS’ REPORT OF DISTRIBUTION
OF FUNDS UNDER ORDER FOR DIS-

CHARGE, DATED OCT. 17, 1904.

Filed Oct. 26, 1904.

John W. Hardenbergh and Palmer Campbell, re-
ceivers of the Jarvis Terminal Cold Storage Com-
pany, hereby report their payments from the balance
of moneys in ther hands as such receivers, as provided
in the order made herein, dated October seven-

teenth, nineteen hundred and four.
Balance of cash in receivers’ hands, as

shown in their report No. 8, dated Octo-

ber 17, 1904 ... . e
Proceeds of sale of note of R.

M. Jarvis for $2,500, dated Janu-

ary 20, due June 20, 1904, sold at

public auction October 24, 1904,

in accordance with order of Oc-

tober 17, 1904 cceceveveeceecerirreinee. . $10.50
Less bill for advertising sale in
Jersey City Evening Journal. ... 4.80

Total balance in receivers’ hands........

Preferred claims paid as follows:—
State of New Jersey corpora-

HON taX evveevierieicece e $120.27
Eastern States Refrigerating
Company... coevvvncnccenenn e 179-55
Unpaid receivers’ accounts:—
O. H. Perry.iiiiinn $188.23
Borne Scrymser Company........ N7
Henry Johnson Company........ 11.63
Hudson Engineering Company. 390-50
National Ammonia Company .. 104.25
E. A. Gibbons...cccveivrennnenenn. 66.02

Hall-Jagels-Bellis Company ....  40.66

\

$16,002.97

5-70

$16,008.67

$299.82

o

Jo
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Interborough Engineering Com-

PaANY o 2.50
Campbell’s Stores ......cccceeeveeuenee 2.00 818.56
McDermott & Fisk, counsel’s

disbursements.........cccceovrevrennene 180.52

McDermott & Fisk, taxed costs. 541.49
McDermott & Fisk, counsel’s
allowance ......cccooveveeveeveeeenennn. 2,500.00
10 John W. Hardenbergh and Pal-
mer Campbell, Receivers’

fEES e 4,000.00.
Balance paid to Clerk of the
Court.......... .. 7,668.28
$16,008.67

Dated, October 25, 1904.

J. W. HARDENBERGH,

PALMER CAMPBELL,
Receivers.

(Affidavit attached).
jo

State of New Jersey,)
ss:

County of Hudson. )

John W. Hardenbergh, of full age, being duly
sworn, on his oath, says that he is one of the receiv-
ers of the Jarvis Terminal Cold Storage Company;
that the foregoing report of payments by the said

ACreceivers under order of the Court, dated October
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17, 1904, is true to the best of his knowledge and
belief.

J. W. HARDENBERGH.

Sworn and subscribed to before me)
this 25th day of October, 1904. )

WM. J. FIELD,
Notary Public, 10
N. J.
State of New Jersey,)
)ss:
County of Hudson. )

Palmer Campbell, of full age, being duly sworn,
on his oath, says that he is one of the receivers of the
Jarvis Terminal Cold Storage Company; that the
foregoing report of payments by the said receivers,
under order of the Court, dated October 17, 1904,
is true to the best of his knowledge and belief.

PALMER CAMPBELL.

Sworn and subscribed to before me)
this 25'th day of October, 1904. )

WM. J. FIELD,

Notary Public,
N. J. *©

NOTICE OF APPEAL.
(Filed Nov. 21, 1904.)

The Erie Railroad Company hereby appeals from
so much of the decree made in this Court in the
above cause on the seventeenth day of October, nine- 4°
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teen hundred and four, as orders that from the bal-
ance of moneys in the hands of the Receivers of the
defendant, as shown by their report filed October
tenth nineteen hundred and four, the Receivers make
payment to McDermott & Fisk, counsel of Receiv-
ers, the sum of twenty-five hundred dollars, and as an
allowance for services as such counsel, and to the
Receivers the sum of four thousand dollars as an

TCallowance to them for their services as such Receiv-
ers, to the Court of Errors and Appeals in the last
resort in all causes.

COLLINS & CORBIN,
Solicitors and Counsel of
Erie Railroad Company.

Dated, November 5th, 1904.

I conceive there is good cause for appeal in the

ao above stated cause.
GEO. S. HOBART.

Of Counsel with Erie Rail-
road Company.

PETITION OF APPEAL FROM ORDER FIX-
ING ALLOWANCES.

The petition of Erie Railroad Company, the ap-
pellant in the above cause respectfully shows, that
° your petitioner finds itself aggrieved by a decree
made in the Court of Chancery by his Honor, William
J. Magie, Chancellor of the State of New Tersey,
bearing date the 17th day of October, 1904, Wherein
the said Gustav W. Lembeck was complainant and
the said Jarvis Terminal Cold Storage Company was
defendant, and the said petitioner was one of the in-
terested parties, in this respect, to wit: The said
decree adjudges that from the balance of money in
the hands of the receivers of the said defendant,
40 Jarvis Terminal Cold Storage Company, as shown
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by the report of the said receivers, filed October 10th,
1904, to wit, the sum of $16,002.97, the receivers
make payment to McDermott & Fisk, counsel of
receivers, of the sum of $2,500 as an allowance to
them for their services as such counsel, and to the
said receivers the sum of $4,000 as an allowance to
them for their services as such receivers. Your peti- .
tioner appeals from that part of the decree Which
decrees as aforesaid, upon the ground that the same
is erroneous for that the said allowances to the
receivers and their said counsel, or some part there-
of, should not have been decreed to be paid from the
balance of moneys in the hands of the said receivers,
as shown by their said report.

Your petitioner therefore prays that the said
decree of the Chancellor, may, in the particulars
aforesaid, be reversed" set aside, and for nothing
holden, and that your petitioner may have such re-
lief in the premises as shall seem meet.

COLLINS & CORBIN,
Solicitors of Erie Railroad Company, Appellant.

ANSWER TO PETITION OF APPEAL.

The answer of John W. Hardenbergh and Palmer
Campbell, Receivers of the Jarvis Terminal Cold
Storage Company, to the petition of appeal of Erie
Railroad Company—

John W. Hardenbergh and Palmer C?’~~uell, Re-
ceivers of Jarvis Terminal Cold Storage Company,
not answering all or any of the matters which in the
said petition of appeal are contained to be true, for
answer thereto, nevertheless, say and admit that a
decree was on the seventeenth day of October, nine-
teen hundred and four, made and entered in the 40
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Court of Chancery in this cause for the purpose men-
tioned in the said petition as is therein stated ; but
as to the substance and form thereof, the said Receiv-
ers pray to refer thereto when the same shall be pro-
duced. And the said Receivers are advised and be-
lieve that the said decree is agreeable to equity, and
they pray that the same may be affirmed with costs
to ge adjudged to them.

McDermott & fisk,
Solicitors and Counsel.

ao
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The facts are sufficiently stated in the Vice-Chan-
cellor’s findings and opinion (see State of Case, p.
105, et seq.).

The following brief is respectfully submitted in
support of the decree of the Court of Chancery on
behalf of the respondents, the Western Cold Storage
Company and the Sanborn-Farrell Company, who
were the petitioners below.



POINT ONE.

The carrier's lien for freight is lost
by delivery.

A carrier’s lien for freight is a right to hold and
not a right to take. It begins with, rests upon, and
ends with possession. Delivery has always been
held an abandonment of the right.

McFarland vs. Wheeler, 26 Wend.
(N. Y.), 467, in which appears a most
able and instructive opinion by Sena-
tor Verplanck;

Remman vs. C. C. & B. R. R. Co., 51
Iowa, 388;

Black vs. Bogert, 65 N. Y , 601;

Hartshorne vs. Johnson, 7 N. J. L,

112;

Bigelow jvs. Heaton, 4 Denio (N. Y.),
496;

G. I. & S. R R. Co. vs. Sage, 35 Hun
(N. Y.), 96;

Wingard vs. Banning, 39 Cal., 543;

Sweet vs. Pyin, 1 East., 4;

19 Am'. & Eng. Enc. of Law, p. 10 and
cases cited.

This principle is too well established to require
the citation of the great number of cases that
might be produced in its support.

By relinquishing possession the carrier is deemed
to yield up the security he has by means of it.
Possession is the first requisite of a common law
lien, and if this be parted with, the lien is gone for
ever, and thereafter the carrier must look to the
personal responsibility of the owner or consignee
G. I. & S. R. R. Co. vs. Sage, supra.

The Erie contends that it did not unqualifiedly
deliver the goods to the Storage Company, but as-
sorts that it delivered under an agreement which
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arose by reason of certain conversations which is
claimed took place between its local agent, Mr.
Reeve Wescottand the Superintendent of the Stor-
age Company, Mr. Willoughby S. Batcheller.

The Vice-Chancellor found as a matter of fact that
the Railroad Company delivered the goods before
making any arrangement with the consignees about
payment of freight charges (see pp. 107 and 111).

The Vice-Chancellor’s findings on this question of
fact is abundantly sustained by the proofs, and that
too by the mouth of the Erie’s own witnesses. All
the evidence in relation to what was said or done in
connection with the delivery of the goods was in the
possession of the Railroad Company who presented
two witnesses, Mr. Wescott, their local agent, and
Mr. Batcheller the Storage Company’s superintend-
ent.

Upon the trial it was sought to determine by
these two witnesses the time when these alleged
conversations were had, whether before, at the time
of, or after the delivery of the goods. The witness
Westcott when asked both by the Vice-Chancellor
and by counsel showed a determined disposition to
refuse and avoid this very important question. The
testimony reads as follows:

By the Vice-Chancellor:

Q  He asked you whether the conversation was
after the delivery or before the delivery?

A. When this storage house was opened, I was
very ambitious to put it on a good basis--—---

Q That is not what you are asked. You are
asked whether the conversation was the day of the
delivery, the day before the delivery, or the day
after the delivery.

A. I cannot answer a question of that kind; it is
not a relevant question.

By Mr. Loughran:

Your counsel has charge of the relevancy of it.
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A. If you ask me whether this delivery was made
on the day of the conversation with Mr. Batcheller,
then I can answer that.

Q I ask the question just as it was put aud I ask
a ruling of the Court on it.

A. I can’t answer that; I don’t know how to, sir;
if you put it in another way I will answer it; [ can-
not answer a question of that kind (see p. 58).

The other witness offered by the Erie was
Willoughby S. Batcheller, who testifies that the
conversations in reference to freight charges be-
tween himself and Mr. Wescott occurred after the
delivery of the goods. He testifies (see pp. 49, 50,
51) that the first two cars had been unloaded and
stored in the warehouse before the conversations in
regard to them occurred, then later, on the 26th
day of January, 1904, a third car arrived, after
which a similar conversation took place with regard
to it, i. e., the order of delivery and conversation
was as follows: (1) Delivery of two cars, (2) conver-
sation in regard to them, (3) delivery of third car,
(4) conversation in regard to it.

The Erie’s common law lien lost by delivery could
not be revived by these subsequent conversations,
for the reason that a carrier who has once parted
with the possession cannot revive his lien by subse-
quent agreement (Jones on Lien Law, Sec. 310, and
cases cited).

POINT TWO.

Constructive possession is not suffi-
cient to sustain a carrier’s common
law lien, the possession must be
actual.

Some loose expressions may be found in some of
the cases about retaining constructive possession
to preserve the carrier’s lien. A careful exami-
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nation of these cases will disclose that there is
no such thing as constructive possession to
save a common law carrier’s lien; in order to
retain the lien, the carrier must retain the actual
possession; he may store the goods in a third parties’
warehouse, but the goods should be deposited in the
name of the carrier, or in such a way as to consti-
tute the warehousemen the carrier’s agent to main-
tain actual possession of the goods.

Gregg v. R. R. Co., 147 111, 562;

Compton v. Shaw, 1 Hun, 441.

Western Transportation Co. v. Barber,

56 N. Y., 544.

Care should be exercised in examining the cases
on this point to distinguish those cited from the ad-
miralty courts, which, dealing with sea shipments,
are not controlling in the determination of questions
relating to the lien of land carriers whose rights are
governed by the technical rules of the common law.

Sears v. Wills, 66 U. S., 108.

POINT THREE.

The Erie cannot rely upon an ex-
press lien without abandoning its
carriers’ lien.

19 Am. & Eng. Ency. of Law, p. 8 note
4, and cases cited.

We have seen that the goods in question had all
been delivered some two months prior to the letters
of Westcott and Batcheller (pp. 72 and 73); also at a
time prior to conversations between these gentlemen
in reference to freight charges, and further, that the
Erie had by these deliveries lost its common law
ien, which these subsequent conversations could



not operate to revive; it follows that if any
lien is to be made out by subsequent conversations
or correspondence, it must be predicated upon an
abandonment of the carriers’ lien and that reliance
must be had thereafter upon an express lien created
by the convention of the parties and upon that
lien alone.

POINT FOUR.

An express lien is founded on con-
tract, and there must be privity of
contract between tbe owner and the
lien claimant.

In order to establish an express lien valid even
between the parties, the Erie must show that the
Storage Company or Batcheller had authority to
bind the owners of the goods to such a contract.
They must show agency. Upon this point there is
an utter failure of proof.

They must also make out an express contract on
terms which will either amount to a pledge of the
goods or a mortgage of them; there is no other way
to secure a debt.

Wilmerding v. Mitchell, 13 Vroom, 476.

Does the evidence show that in these conversa-
tions the Erie was to hold these goods in pledge or
pawn to secure the freight, possession is as essential
to a pledge as to a common law lien; the goods were
in a third party’s warehouse, deposited in the name
of the owners, it follows that they were not pledged.

Were the goods mortgaged to the Erie, did the
legal property in the goods pass by these conversa-
tions with a condition of defeasance in case the
freight was paid?

Where is there anything in these alleged con-
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versations to create either of these contracts, that
of a pledge or that of a mortgage?

For a discussion of the distinction between a lien,
a pledge and a mortgage, see Senator Verplanck’s
opinion in McFarland v. Wheeler, at page 475, and
Jones on Liens, 2nd Ed., Sections 10 and 11.

POINT FIVE.

An agreement to operate as a chat-
tel mortgage should be reduced to
writing, contain an affidavit of con-
sideration, and be recorded in order
to preclude bona fide subsequent
lienors.

Genl. Statutes, p. 2113, Sections 52 and
53.

In order to make an express lien valid as to
third parties, i. e, as against the Bank, and
your petitioners who now stand in the shoes
of the Bank, it would have been neces-
cessary to show that the Bank loaned with notice of
the express lien. The evidence shows (see pp. 41,
43, 198), and the truth is, that the warehouse receipt
was issued to the Bank without an endorsement of
any kind to show a lien for freight and that the
Bank had no notice or knowledge of any lien what-
ever.

I he Bank was a bonafide incumbrancer without
notice and the Sanborn-Farrell Company, who paid
the Bank’s claim in full and took over the note held
by the Bank, is in equity subrogated to the Bank’s
securities and position.



POINT SIX.

Ifthe Erie entrusted the goods with
the Storage Company with instruc-
tions to collect the freight, thus ma-
king the Storage Company its agents
for the collection, they are precluded,
as the Storage Company has already
been paid for the freight by the
owners.

The facts as proven by the Erie’s own witnesses
are that after the goods had been delivered, Wes-
cott sent the freight bills over to Batcheller, who re-
ceived them and said that he would do all he could
so far as his power was concerned, so long as he re-
mained superintendent (pp. 42, 72 and 73), and there-
upon sent the freight bills over to Jarvis in New
York, with a request that they be paid. There is
not much doubt that the intention of this arrange-
ment was to extend credit to the Storage Company,
as is the usual custom (pp. 38 and 82), and which
has often been held a waiver of the carrier’s lien.

Pinney v. Wells, 10 Conn., 104;

Chalder v. Belden, 18 Johns. (N. Y.),
157,

Searsv. Willis, 4 Allen (Mass.), 212.

Wiles Landering Co. v. Hahlo, 105 N\
Y., 234.

Kents Commentaries, Vol. 2, p. *638.

The only other purpose of sending the freight
bills to the Storage Company would be for the pur-
pose of collection, and this would create agency.

Mr. Batcheller said he would do all in his power
so long as he remained superintendent and his em-
ployment by the Jarvis Terminal Storage Company
ceased when the Receivers took possession.

But let us, contrary in most respects to the proofs.
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assume, for the purpose of argument, that the Rail-
road Company deposited the goods with the Storage
Company in the name of the owners, but with in-
structions to the Warehouse Company at the time
to collect the freight from the owners, and not let the
goods go out of storage until the freight was paid.
By so doing they constituted the warehouseman the
agent of the Railroad Company for the collection of
the freight and if the Warehouse Company was the
duly authorized agent of the Erie Company for the
collection of this freight, they are bound by the acts
of their agent in and about the collection. The evi-
dence shows and the truth is that the bank turned
over to the Warehouse Company the money to pay
the freight, taking the owner’s note therefor, which
was subsequently paid by the Sanborn-Farrell Com-
pany at the owner’s request.

To put it brief, the owners paid the freight to the
duly authorized agent of the Erie Railroad Com-
pany, who had been expressly charged by the Rail-
road Company with this particular duty. The Erie
is therefore precluded from repudiating the acts of
its agent in this regard and must stand satisfied as
to this freight as fully as if it had been paid to the
local agent of the company. This upon their own
theory of the case and putting the matter in a much
more favorable light for the company than can be
sustained by the pleadings and proofs.

POINT SEVEN.

Where one oftwo parties must bear
a loss, the law imposes it upon that
one whose lack ofcare made possible
the happening* of the loss.

Norfolk Southern R. R. Co. v. Barnes,
5. L. R. A., 611; 104 N. C., 25.
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There is a side to this question that cannot be em-
phasized too strongly, and that is that this conten-
tion is not between the original parties, but between
a third party who advanced the money for the pay-
ment of the note and who stands in the shoes of the
bank.

The bank was a bona fide innocent party who, in
the usual course of business and without notice,
loaned money upon the security of an absolutely
clean, negotiable warehouse receipt. If the railroad
company had been diligent and the intention was, as
is claimed, that the lien was to be kept alive after
possession had been delivered up, then some con-
dition to that effect should have been endorsed on
the warehouse receipt so as to give notice of the
lien.

POINT EIGHT.

The contention that the Sanborn-
Farrell Company should account to
the Railroad Company and pay the
freight charges out of any surplus
realized out of the sale of the goods
after paying third parties is unten-
able for the following reasons:

(a.) It is not our contract.

The stipulation or receipt of the Receivers (p. 13)
is pursuant to and the written expressions of an
agreement between, the Receivers, the Sanborn-Far-
rell Company and the Erie Railroad Company; the
latter was consulted and was a party to this agree
ment through counsel (see p. 17).

A perusal of this contract as expressed in the
stipulation or receipt of the Receivers will show that
the matter depends solely upon the question of lien,
and that there is no agreement on the part of the
petitioners to account.
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This agreement was made upon the fullest con-
sideration, the petitioners changed their position,
they could have reached the goods by replevin
on behalf of the owners whose order for
delivery they held, but instead they were in-
duced by the terms of this stipulation to deposit
their money in lieu of the goods and await a de-
cision as provided therein. At this late day they
cannot have another and different contract forced
upon them.

(6. It is not within the issues raised hy the plead-
ings.

The answer of the Erie Railroad Company ex-
pressly limits their claim to the money in the hands
of the Receivers (see p. 21) and contains no de-
mand or prayer for an accounting.

The appellants cannot make us try a case other
than the one the issues of which are raised by the
pleadings, especially when the question is raised for
the first time after the evidence is closed.

(c) The contention is not sustained hy the evidence.

'w ? ly °vidence in regard to the goods is that
ol William Gardemann, WEO says he did not know
toi how much the goods were sold (see p. 99). If
counsel had disclosed the purpose of this cross-exam-
ination, we would have been very willing to have
shown by witnesses at the trial the facts to have been
exactly to the contrary of their contention, as the
goods were improperly cared for, came out in bad
condition, and sold below the market price; opposing
counsel having sought to save this argument as a
surprise after evidence was all in will be strictly con-
fined to the testimony which is that of Mr. Garde-
mann to the effect that he did not know (see p. 99),

(d.) Thefreight has beenpaid.
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A discussion of this question appears under Point
Six.

If this reasoning is correct, there is nothing due
the railroad company for freight, no liability on the
part of any one, except the insolvent storage com-

pany.
(e.) There is an adequate remedy at laib.

The only question presented is whether the Erie
had or had not at the time of the shipment a
lien upon the goods then in storage which was en-
forceable against these petitioners; if the Erie had
no such lien, then the money belongs to the Sanborn
Farrell Company. If some one other than a party
to the agreement owes the Railroad Company a
freight bill, the company has an adequate remedy
at law; chancery will not aid them in this proceed-
ing. A court of chancery is not a collection agency.

CONCLUSION.

In any view of the rights of the
parties to this proceeding, the San-
born-Farrell Company is entitled to a
return of the money deposited under
the stipulation.

See Vice-Chancellor Gamson’s conclu-
sion, p. 114 of State of Case.

For these reasons the decree of the Court of
Chancery is correct and should be affirmed with
costs, and disbursements of this appeal.

Dated June 28, 1905.
Respectfully submitted,

Frank E. Loughran,
Counsel for Respondents.

[Q9292]
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Between
Western Cold Sto ra ge Company
and Others,
Respondents, On Appeal.
AND
Erie Railr oad Company,
Appellant.

Brief for the Erie Railroad Company,
Appellant.

This case brings up an order made on a petition in
the case of the Jarvis Terminal Cold Storage Company,
an insolvent corporation, and relates to the disposal of
a fund in the hands of the receivers.

The Jarvis Terminal Cold Storage Company was a
warehouse company, whose warehouse adjoined the
Jersey City freight yard of the Erie Railroad Company,
and was connected therewith by tracks, so that cars
could be unloaded directly into the warehouse. It be-
came insolvent March twenty-eighth, nineteen hundred
and four, and the property stored fell into the hands of
the receivers of the Court of Chancery.

The goods on storage, to which this controversy re-
lates, were three car-loads of poultry and eggs, worth



thirteen thousand dollars (Case, p. 96). These belonged
to Gardemann & Jungclaus, of lowa, dealers in eggs
and poultry, and had been shipped by them from Iowa
in January, 1904. Two of the cars reached the custody
of the Erie Railroad Company at Weehawken, from the
West Shore Railroad, January 16th, 1904, and the third
car was delivered to the Erie Railroad Company at
Hammond, Indiana, January 18th, 1904. (Case, p. 74.)
The first two cars arrived in Jersey City, and were at
once placed in the warehouse, January 18th, and the
third arrived January 27th (p. 52). The Erie Railroad
Company made advances to other carriers, amounting
to five hundred and forty-eight dollars and seventy-
nine cents ($548,79), and its own charges were one
hundred and seventy dollars and seventy-five cents
($170.75), making its total freight bill seven hundred
and nineteen dollars and fifty-four cents ($719,54).
This freight was. not paid, and the Erie Railroad Com-
pany claimed a carrier’s lien therefor on the goods. The
Third National Bank of Jersey City also claimed a lien
for fifty-seven hundred and forty-three dollars ($5,-
743.00), which they had loaned on a note of Garde-
mann & Jungclaus, secured by a warehouse receipt for
the goods in question, then in cold storage, which note
was made February 3d, 1904. (Case, p. 103.) After
this property had come into the hands of the receivers,
Gardemann & Jungclaus, on April gth, 1904, ordered
the receivers to turn the goods over to the New York
Commission House, Sanborn-Farrell Company, but the
receivers refused to do so, because of the claim of the
Erie Railroad Company that they had a carrier’s lien.
An arrangement was thereupon made, in the interest
of all parties, and the Sanborn-Farrell Company de-
posited seven hundred and forty-three ($743.00) dol-
lars with the receivers, April 30th, 1904, and the re-
ceivers gave them a stipulation that the fund was taken
subject to the lien of the Erie Railroad Company for
freight. If there was such lieti, the money was to be
paid to the Company, and if none, then to the Sanborn-
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Farrell Company, and the matter was to be submitted
to the Court of Chancery. (Case, p. 13.)

After this stipulation Gardemann & Jungclaus gave
a chattel mortgage, dated May 2d, 1904, to the San-
born-Farrell Company, on the goods (p. 10) ; but, this
being after the deposit was made, is not material, be-
cause by the prior stipulation,, under which they got
possession, the sum paid to the receivers is held for the
freight, if there was a lien.

The Sanborn-Farrell Company filed a petition m the
cause, claiming this fund, and the Erie Railroad Com-
pany answered, also claiming it. The decree denies the
existence of the lien, and from this decree the Erie
Railroad Company appeals.

L.

The Delivery by the Brie Railroad Company to the
Jarvis Terminal Cold Storage Company
was not a Waiver of the Lien.

The three cars shipped by Gardemann & Jungclaus
were all consigned to the Storage Company. When
the first two cars reached Jersey City the Superintend-
ent of the Storage Company solicited their immediate
delivery, and the freight agent consented the goods
being perishable—and ordered the cars at once to be
placed on the siding of the Storage Company, although
the freight bills had not yet come to hand. The Super
intendent received the freight bills promptly, and agreed
with the freight agent, verbally, that the goods in
these two cars should not be taken out of the ware-
house until the freight should be paid. The Super-
intendent says that the freight bills were sent to him
“immediately after the goods arrived, and he had them
in the warehouse (p. 49, 1. 3°) 5 on the next day
after the agent had ordered in the cars he told the Super-
intendent not to deliver the goods out of the warehouse
until the freight charges were paid, to which the Super-
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intendent assented (p. 49, n. 1 to 22). The freight
agent says that this conversation took place before
delivery (p. 61, 1. 1 to 4). As to the third car, which
was delivered January 27th, it is not disputed that a
like understanding preceded or accompanied the actual
delivery of the car (p. 51, 1. 30 to 40; p. 54, . 18 to
4°i P- 55> 1 to 60). Some time after, in order to
have a record of this understanding, the agent wrote a
letter stating it, which was addressed to the Storage
Company, and the Superintendent answered this letter,
not disputing the correctness of the statement, and
promising that the goods should be held as far as was
in his power (p. 72, Exhibit D 2, and p. 73, Exhibit D
3). The goods were stored in the name of Garde-
mann & Jungclaus, and were their property (p. 51, 1. 1).
No third party other than the carrier acquired any
interest in them, until the note was given to the Third
National Bank on February 3d.

On the part of the Erie Railroad Company, we claim
that the carrier’s lien was retained, not only because
of the understanding between the carrier and the Stor-
age Company, but also1 because of the usage of the
trade. It is proven that a warehouse man receiving
goods from a railroad company, with notice that freight
is not paid, is, by the custom at New York terminals
and warehouses, bound to hold the goods to protect
the carrier. This is stated in the testimony of Palmer
Campbell, a most competent and impartial witness,
whose statement does not appear to be definitely dis-
puted by any of the other witnesses on the subject
(P- 65, 1 35, to p. 68, 1 35).

The Vice Chancellor does not question the existence
of the usage and custom, but holds the lien to be waived
because in this case the Storage Company was named
in the way-bill as the consignee of the goods, and he
cites several cases to the effect that an unqualified de-
livery to the consignee extinguishes the lien (p. in,
L 15). The very statement of the rule recognizes the
exception that the delivery may be qualified. The Vice
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Chancellor goes on to discuss the qualification arising
out of the arrangement between the freight agent and
the Superintendent, and says that he finds as a matter
of fact that the delivery of the goods preceded the ar-
rangement.

As to the delivery of the first two cars there is no
doubt a conflict in the testimony whether the conver-
sation took place on the very day of the placing of the
cars on the siding, or on the day after; but it seems
to us that in such a transaction, where urgency is called
for in delivering perishable goods, and where the ar-
rangement was made as soon as the bills could be pre-
sented, the arrangement would be regarded as part of the
same transaction with the delivery, especially as the
Storage Company did not raise any question of waiver
by delivery, but acquiesced in this understanding as soon
as suggested, and before issuing any storage receipt,
and before any new rights could intervene.

On this point we refer toithe case of The Giulio, 34
F. R. pop, hereinafter stated.

Furthermore, the point does not exist as to the second
delivery, for there is no dispute that this was made
under the arrangement.

Beyond all this comes the usage, which made the
arrangement superfluous. It is a reasonable usage, and
is, in itself, a qualification of the effect of delivery, and
preserves the carrier’s lien. Such usages are for the con-
venience of trade, and are treated with favor and en-
forced by the courts.

The courts adopt them as settled law, “with a view to
the interests of trade and the public convenience.” Cock-
burn, C. J., in Goodzuin v. Robarts, L. R., 10 Bxch. 345.
The law of common carriers is largely made up of
usages which have been adapted toithe changed modes
of transport.

Where the consignee is not the owner, but a mere
bailee for hire in the course of the transit of the goods
to market—Ilike a warehouse man—delivery to him is
much like the delivery by one carrier to another, and
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it is reasonable that the lien should be presumed to be
preserved.

The lien of the carrier on the goods carried is a lien
which secures the debt due not from the consignee, but
from the owner of the goods to-the carrier, and, in gen-
eral, it must be such a debt as may be recovered by
action against the owner.

Fitch v. Newbury, i Dougl. {Mich.) i.

It often happens that the goods are shipped to a pur-
chaser who agrees to pay the freight, in which case he ,
becomes the owner immediately upon delivery of the
goods to the carrier, (i Benj. on Sales, Corbin’s Ed.
Sec. ;6/.) From this cause it results that in many
cases the word “consignee” is loosely used, as if it were
the equivalent of owner, as it usually is on a delivery
made in carrying out a contract of sale, but a distinc-
tion, which we think was overlooked by the Vice-Chan-
cellor, exists where the goods are delivered without
change of ownership, as, for example, to be sold by the
consignee, or to be stored for account of the con-
signor.

1 Benj. on Sales, Sec. 573.

In such a case the consignee is not liable to the car-
rier for the freight charges, and the Court below erred
in the view that the delivery to such a consignee is
equivalent to delivery to the owner, so as to waive the
carrier’s lien.

The debt due the carrier is the debt of the owners,
namely, Gardemann & Jungclaus, not merely because
they are the consignors, but because they are also the
owners.

Grant v. Wood, 1 Zab. 292.

See quotation 1 Zab. 296, from Barker v. Havens,
showing importance of ownership in determining the
liability to pay the freight.

Whether the delivery by the carrier to the warehouse
company is a waiver of the carrier’s lien is a question
of intention. Intention to waive the lien, of course,
cannot be found where the understanding between the
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warehouseman and carrier is that the warehouseman
shall retain the goods until the freight is paid, and such
intent may be shown by usage and by circumstances.
The testimony is, we think, satisfactory that the
course of business in New York' between railroads and
warehousemen is that when the goods are taken for
storage from a railroad company, with the freight un-
paid, they “hold the goods subject to payment of the
freight.” (Case, p. 65, [ 35, and p. 66, 1. 20 to 40; p.

64;12he warehouseman does not assume any liability to
pay the freight, except by holding the goods, but does
undertake to hold the goods subject to the carrier’s claim
for freight (p. 67, 1. I to 5). An invariable part of
the receipt is “subject to all charges,” which the ware-
houseman interprets to include the freight charges (p.
68,11. 1 to 28), and which certainly puts the party taking
the receipt on inquiry to ascertain what the charges
are.

In view of this trade usage, it is evidently not ma-
terial whether the conversation between the freight
agent of the Erie Railroad Company and the agent of
the storage company, to the effect that the warehouse
company should protect the railroad company, took place
on the day of the unloading of the first two cars or on
the day after. The custom of the trade protects the
lien. With perishable freight like this it would often
happen that it would be for the interest of all parties
that the unloading should take place at the earliest pos-
sible moment; bills for freight would often be, for a
short time, delayed where the bill includes the charges
of other railroad companies. Here bills showing the
amount of the lien for the first two cars were sent to the
warehouseman as soon as received by the freight agent,
which was immediately after the goods arrived on Janu-
ary 18th, 1904 (p. 49, 120 to 35). The delivery and
sending in of the bill were, in fact, simultaneous. The
third car came January 26th, 1904, and was taken by
the warehouse company on a like understanding (p.



56, 1. 3°)- The goods were stored in the name of
Cardemann & Jungclaus (p. 51, L 1), and, as above
shown, they were the owners and the consignors, and
were the debtors to the Erie Railroad Company for the
freight.

It is well settled in cases of the delivery of cargoes
from vessels that a conditional delivery may be made
to the consignee, even where he is owner, reserving the
lien, and there seems to be no reason why any different
doctrine should be applied to the lien of carriers by
land, and no distinction has been established. On the
contrary, the doctrine is stated as applicable alike to
railroads by Elliott in his work on Railroads, Sec. 1572,
and the authorities bear him out.

In the case of Sears v. Wills, also cited as “Bags of
“IInseed,” 1 Black, 108, Taney, C. ]., says: “The lien
“of the carrier by water for his freight under the ordi-
nary bill of lading, although maritime, yet, it stands
“upon the same ground with the carrier by land, and
“arises from his right to retain the possession until the
“freight is paid or is lost by an unconditional delivery
“to the consignee.” And, further, he says: “It often
“happens that the necessities and usages of trade require
“that the cargo should pass into the hands of the con-
signee before he pays the freight. It is the interest of
“the shipowner that his vessel should discharge her
“cargo as speedily as possible after her arrival at the
“port of delivery. The consignee, too, in many in-
stances, might desire to see the cargo unladen before
“he paid the freight, in order to ascertain whether all
“of the goods mentioned in the bill of lading were on
“board and not damaged by the fault of the ship. It is
“his duty, and not that of the shipowner, to provide a
“suitable and safe place on shore in which they may be
“stored; and several days are often consumed in unload-
ing and storing the cargo of a large merchant vessel.
“And if the cargo cannot be unladen and placed in the
“warehouse of the consignee without waiving the lien,
“it would seriously embarrass ordinary operations and
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“convenience of commerce both as to the shipowner and
“the merchant. It is true that such a delivery, without
“any condition or qualification annexed, would be a
“waiver of the lien, because, as we have said, the lien
“is but an incident to the possession with the right to
“retain. But, in cases of the kind above mentioned, it
“is frequently, perhaps more usually, understood be-
tween the parties that transferring the goods, from the
“ship to the warehouse shall not be regarded as a waiver
“of the lien; and that the shipowner reserves the right
“to proceed in rem to enforce it, if the freight is not
“paid, and if it appears by the evidence that such an
“understanding did exist between the parties, before or
“at the time the cargo was placed in the hands of the
“consignee, or, if such an understanding is plainly to
“be inferred from the established local usage of the port,
“a Court of Admiralty will regard the transaction as a
“deposit of the goods, for the time, in the warehouse,
“and not as an absolute delivery, and, on that ground,
“will consider the shipowner as still, constructively, in
“possession, so far as to preserve his lien and his remedy
“in rent”

We submit that the principles of thi” decision apply
to deliveries of perishable goods at our great railroad
terminals in New Jersey.

In the case of The Giulio, 34 F. R. pop, 912, Brown,
J., said that while the unqualified delivery of a cargo to
the consignee, without notice of any intent to retain the
lien, is deemed a waiver, yet a delivery to a warehouse-
man on the assignor’s account, accompanied by a notice
of lien, is no waiver.

“In this case the evidence shows that the delivery to
“the warehouse directed by the consignee was completed
“about noon of the 17th, and that, on the same day,
“about noon, a written notice of the ship’s lien upon the
“cargo was served on the warehouseman. It is clear
“that there was no intent to make an unconditional de-
livery of the cargo; the contrary intent seems to be
“manifest. Even if the actual service of the notice



“were an hour or two after the last bale was delivered
“on the 17th, so slight a delay as the mere fraction of a
“day in serving notice could not justly be deemed as
“indicative of any intent to make an unconditional de-
livery, and the situation of the consignee, of the ware-
“liouseman and of the goods being unchanged, no
“waiver of the lien could be found.”

In Costello v. Cargo of Laths, 44 Fed. Rep. 105, the
shipmaster discharged a cargo according to the direction
of the consignee, and it was piled in the yard of the
purchaser of the cargo; demand was made for freight,
but. there was a dispute as to the amount. The ship-
master served notice of lien and libelled the cargo, and
his lien was sustained.

In Cuffv. 95 Tons of Coal, 46 F. R. 670, it was held
that a delivery of a cargo was not a waiver of the lien
unless there was an intention to waive such a lien by
making the delivery.

In the case of The Eddy, 5 Wall. 481, it was held
that the parties might agree that the goods should be
placed in the warehouse of the owner or consignee, and
that such a deposit should not be a waiver of the lien.

See, also, the case of 151 Tons of Coal, 4
Blatch. 468, and 600 Tons of Ore, 9 F. R. 595.

In the case of Pioneer Fuel Co. v. McBrier, 84 F. R.
4P5, 499, in the U. S. Circuit Court of Appeal, Brewer,
J., said: “The rule is settled that the mere unloading of
“a cargo does not discharge the lien; that may be only
a conditional delivery, and, unless there be circum-
stances toishow the abandonment of the lien, as where
“other security is taken, or, unless the cargo when deliv-
ered is so mixed with other goods as to be incapable of
“separation, the lien will continue.”

In the case of the lien of a seller for the price of goods
sold, in general the delivery of the goods to the buyer
terminates the lien, yet this is a mere presumption of in-
tention, and the parties may, by agreement expressed or
implied, reserve the lien after delivery h>the buyer.

Copland v. Bosquet, 4 Wash. C. C. 588, 593.
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Gregory v. Morris, 96 U. S. 619, 623.
Husted v. Ingraham, 75 N. Y. 231, 237.

The Vice-Chancellor distinguished the case of the
Bags of Linseed, 1 Black. 108, because that was a case
of shipping by vessel, and quotes from the opinion that
admiralty courts are not governed by strict rules of com-
mon law, but deal with maritime liens “upon equitable
“principles and with reference to the usages and necessi-
ties of trade.”

Are we to infer from this that the Vice-Chancellor
thinks that he should not deal with this case in equity
upon equitable principles, and that he should not deal
with it with reference to the usages and necessities of
trade? Surely, the principles applied by the United
States Supreme Court are fully applicable to such a case
as this. That is all we need ask. We are now in a Court
of Equity, and in that court the question of liens is dealt
with on equitable principles.

The necessities and usages of trade at our great rail-
road terminals require that railroad cargoes should pass
into the hands of the consignee in many cases before he
pays the freight. Shall we say that our courts are so
incapable of developing principles that they cannot rec-
ognize the business methods of railroad carriers. Cars
come laden with cattle, or perishable freight; must they
be detained in the cars or in the yard until the Charges
can be ascertained and made up, in order to maintain
thelien? It is inevitable that usages should grow up for
the protection alike of owners and carriers, in the case
of railroads, as well as in the case of ships. Some judge
or some court had to be the first to mention and recog-
nize such usages in the case of ships. Have the courts
lost their faculty of recognizing such reasonable usages ?
What more natural and reasonable usage could there be
than that which we have proven, that the warehouse
should represent and protect both owner and carrier, in
order to promote safe and speedy deliveries of freight?

If, as the decisions show, such usages will avail to
protect the lien, even where delivery is made upon the
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premises of the owner, surely they will avail all the more
when the delivery is made to a common warehouse-
keeper, a part of whose duty it is tO hold property await-
ing-a market, for the benefit of whom it may concern.

There is no State where railroad law and railroad
usages are better known than in New Jersey. The dec-
laration in this court recognizing this usage will estab-
lish the law for the whole country, and such a devel-
opment of the law by recognition of usage is in accord-
ance with the best judicial traditions.

II.

The Jarvis Company was the Agent of Gardemann &
Jungclaus to Pay, and not the Agent of the
Railroad Company to Receive Payment.

There is no ground whatever to warrant the finding
of the Vice Chancellor that the undertaking by the Stor-
age Company was, that they would keep possession until
they, the Storage Company, should collect the charges.
(Case, p. 114, 1. 17 to 20.) On the contrary, both
the express testimony and the circumstances show that
the possession was to be held until the Railroad Company
was satisfied. The Superintendent of the Storage Com-
pany says that the freight agent told him not to deliver
the goods out of the warehouse “until these freight
charges are satisfied,” and that he replied that he would
retain them, so far as he could, “until his (the agent’s)
freight charges were satisfied” (Case, p. 49). The
freight agent says that he told the Superintendent when
he ordered the cars sent in to the warehouse siding not
to let the goods go out until the charges were satisfied,
and that the Superintendent agreed to it (p. 53). A
like arrangement is proved as to the third car (p. 54,
1. 24, to p. 55, 1. 10). The subsequent correspondence
puts this beyond doubt. The agent writes to the Storage
Company that the goods are to be held until the freight
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charges are satisfied to the Brie Railroad Company (p.
72), and the Superintendent, in reply, does not question
that the understanding was as stated, and says that he
will do all he can to see that the goods are not removed
until the claim for freight charges is satisfied (p. 73).
It could not be satisfied by payment to the Storage
Company. Neither as to the first or second delivery is
there any suggestion that the payment of freight was to
be made to any one except the Railroad Company, to
which it was due. The owners, Gardemann & Jungclaus,
having entrusted their goods to the Storage Company,
very naturally entrusted them with the money to pay
the freight; they provided for this through discount of
the note. The Jarvis Company thereby became the
agents of the owners to pay the freight, and, in fact,
as consignees for storage, were probably such agents
before they received the money; and, if they had paid
the freight, could have held the owners for it, as money
authorized by them to be paid on their account, within
the scope of their agency; but, their agency for the
Railroad Company is clearly defined by the circumstances
and by the conversation between the freight agent and
the Superintendent, as well as by the usage and custom
of trade, and there is o> evidence to warrant a finding
that the Storage Company was the agent of the Railroad
Company for any other purpose than to hold the goods,
under the carrier’s lien, until the freight should be
satisfied.

I1I.

The Arrangement Between the Superintendent and the
Breight Agent was not a Substitute for the
Carrier’s Lien.

The theory of the Vice Chancellor that the Storage
Company and the Railroad Company created some other
relation than a carrier’s lien has noibasis in the evidence.
Even if they had attempted to do so it would not destroy
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the lien created by usage, if in support of it, and not
inconsistent with it. But this theory is effectually dis-
credited by the fact that the Storage Company could
not give or protect, and the carrier could not hold, any
other lien than a carrier's lien. The carrier's only
power over the goods is to hold possession, either in its
own cars or warehouse, or in the warehouse or custody
of some other party, by arrangement, until the freight is
paid. At common law the carrier could not even sell to
enforce his lien (Briggs v. Boston, &c., R. R. Co., 6
Allen, 246), although by statute in New Jersey he
could make such sale.

We must assume that the intent of the parties in
seeking to prevent the removal of the goods from the
warehouse was to preserve the right which the law gave
to the carrier of the goods, not to-attempt an unlawful
interference with them.

Neither is there any force in the suggestion that the
right of the carrier was qualified by the statement of
the Superintendent that he would protect the company
so long as he remained Superintendent (p. 73).

The letter of the agent to' the Storage Company as-
serts the right to have the goods held without any qual-
ification (p. 72), and the lien created by law, and by
the usage proven, of course has no such qualification.
The statement of the Superintendent did not, and could
not, create any lien at all, but was a recognition of the
existence of the lien, and an avowal of his intention
to protect it. Furthermore, the control on the part of
the Superintendent lasted until the Court of Chancery—
through its receivers—took possession, and the receivers
took subject to all liens and equities. The Vice Chan-
cellor errs in supposing that a forced change of posses-
sion by act of law could divest or impair the lien of the
Railroad Company.
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IV.

No Rights of Innocent Third Parties Have Intervened to
Defeat the Lien.

The owners against whom we claim a lien are Garde-
mann & Jungclaus. We are their creditors and they
are our debtors. They made the Storage Company their
agents to pay us the freight and gave them the money,
but this was done without our knowledge or authority,
and they did not pay it, and the default of their agent
is their loss and not ours. The property upon which we
hold a lien has a value of $13,000.00 (p. 96).

It is contended that the Third National Bank obtained
a lien prior to ours for $5,743.00, because the Storage
Company issued a warehouse receipt to secure a note of
Gardemann & Jungclaus, on which the bank loaned that
sum. If it were necessary, we might well argue that a
warehouseman cannot by his receipts change the owner-
ship or destroy liens on property in his possession.
After the receipt is issued to the owner it represents
whatever title he has in it and becomes the means where®
by he can deal conveniently with the title which he had
at the time the receipt was given, but the warehouse-
man cannot, by any receipt, create or diminish the title
of any depositor, nor can any transfer by the depositor
confer any larger interest than the depositor has.

The maxim applies * “Nemo dat quod non habet.

But what does it matter whether the lien of the Erie
Railroad Company is prior to that of the bank, amount-
ing to $5,743.00, or even to that claimed by the West-
ern Cold Storage Company/amounting to $2,700.00 (p.
78) ? Since it is proven by the witnesses of our adver-
saries themselves that the goods are worth $13,000.00,
it is evident that if both these claims were prior to ours
there would still be an interest in our debtors, Garde-
mann & Jungclaus, ample to satisfy our lien. In the ab-
sence of any showing by our adversaries of the amount
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realized by them from the goods, which were placed in
the hands of the Sanborn-Farrell Company for sale, we
have the right to' assume that they have realized the value
proven by their own witnesses. If they disputed this
it was their duty to account for the goods received by
them, subject to our lien, and to show that, having sat-
isfied their prior liens, nothing remains for our lien.

It cannot be conceded for a moment that a Court of
Equity can take charge of pledged assets, and thereby
prevent a lienor from resorting to them, and thus de-
stroy the security by turning the assets over to a prior
lienor. Whoever heard of telling the holder of security
that the court, by appointing a receiver, has taken his
lien away on goods in New Jersey, and he, the lienor,
must go to another State and prosecute an unsecured
debt there? The‘duty of the Court oi Equity is to
determine priorities, and to protect subsequent liens by
giving the prior lienor only what is due to him and no
more.

COLLINS & CORBIN,
Counsel for Appellant.
June Term, 1905.
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STATEMENT

In the principal case bill was filed by Gustav W.
Lembeck, complainant, against the Jarvis Terminal
Cold Storage Company, defendant, to have a Re-
ceiver appointed for said company on the ground of
insolvency. Messrs. Palmer D. Campbell and J. War-
ren Hardenberg were appointed Receivers of the de-
fendant by order dated March 28th, 1904, and there- 19
upon they duly qualified as such.

Pending the receivership the Western Cold Stor-
age Company and the Sanborn-Farrell Company
filed the petition which gave rise to the controversy
now before the Court.

PETITION

To his Honor William J. Magie, Chancellor of the
State of.New Jersey. 20

The petition of the Western Cold Storage Com-
pany, and of Sanborn-Farrell Company, respect-
fully shows:

I. That your petitioner, the Western Cold Stor-
age Company, is a corporation duly incorporated
and existing under the laws of the State of Illinois,
having its principal place of business in the city of
Chicago; and that your petitioner, the Sanborn-
Farrell Company, is a corporation duly incorporated 3
and existing under the laws of the State of New
York, Borough of Manhattan, in the city of New
York.

II. That William Gardemann and Adolph Jung-
claus are partners, trading in the firm name of
Gardemann & Jungclaus, in the village of New-
hall, County of Benton and State of Iowa.

III. Upon information and belief, that on or
about January 8th, 1904, the said Gardemann & 4(
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2 PETITION

Jungclaus shipped a certain quantity, to wit, 193
boxes containing 31,139 pounds, more or less, of
dressed poultry and 56 tubs containing 3,420 lbs. of
extra creamery butter by the M. D. T. Railroad
from Chicago to Buffalo, and from thence by the
Erie Railroad to Jersey City, and on or about Janu-
ary 16th, 1904, it arrived in Jersey City over the
lines of the Erie Railroad and was delivered uncon-
ditionally by the Eiie Railroad to the above named
defendant corporation, to whom it was consigned
for storage and who stored the same in their cold
storage warehouses in Jersey City.

IV. Upon information and belief, that subse-
quently or on or about January 16th, 1904, the said
Gardemann & Jungclaus shipped from Newhall,
Iowa, 1 car of 172 boxes containg 25,241 lbs., more

2Q or less, of dressed poultry, and on or about January

26th, 1904, this car arrived in Jersey City, over the
lines of the Erie Railroad, and was delivered also
unconditionally by the Erie Railroad to the above
named defendant corporation, to whom it was con-
signed for storage and who stored the same in their
cold storage warehouses in Jersey City.

V. On February 2nd and 3rd, 1904, the following
correspondence passed between the above named de-
fendant corporation, the said Gardemann & Jung-

A claus, and the Third National Bank of Jersey City:

40

(Telegram) Feb. 2, 1904.
Dated Gz Jersey City, N. J.
To Gardemann & J., Newhall, la.

Five thousand dollars including freight insurance;
if you accept wire First National Bank Jersey City
to accept and deliver papers. (Signed)

Jarvis Ter. C. S. Co.
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(Telegram) Feb. 2, 1904.

To Jarvis Terminal Cold Storage Co.,
Jersey City, N. J.

Wire received. Wire us the amount of freight
and insurance. (Signed)

GARDEMANN & JUNGCLAUS.
10

(Telegram) Feb. 3, 1904.
Dated Jersey City, N. J.
To Gardemann & Jungclaus, Newhall.

Freight & insurance seven hundred forty three
dollars make demand note fifty seven hundred
forty three dollars draw draft five thousand dollars
through Third National Bank Jersey City.

(Signed) Jarvis Ter. C. S. Co. 20

(Letter) Feb. 3, 1904.

Jarvis Terminal Cold Storage Co.,
Jersey City, N. J.

Gentlemen:

We beg to acknowledge the receipt of your wire
of to-day as follows: Gardemann & Jungclaus,
freight and insurance seven hundred and forty 30
three made demand note fifty seven hundred and
forty three dollars $5743; drawn draft Five thou-
sand Dollars through Third National Bank of Jer-
sey City signed Jarvis Terminal Cold Storage Co.,
all of which we hereby confirm and wired you as
follows: Will mail papers and make draft as per
your wire (signed) Gardemann & Jungclaus so we
have this day drawn up demand note for 5743.00
at six per cent, interest and make a draft on you for
$5000.00 through the Third National Bank of Jer- 40
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sey City, having instructed them to collect draft
and deliver note to you.

(Letter) Feb. 8, 1904.

Third National Bank,
Jersey City, N. J.

10 Gentlemen:

Enclosed find sight draft for $5000.00 on Jarvis
Terminal Cold Storage Company. Kindly collect
same and send us your ck. for the above amount
by ret. mail. You will find attached to dft. our
note for $5743.00 which kindly deliver to Jarvis
Terminal Cold Storage Co. on payment of our
draft.

Yours very truly,

20 (Signed) Gardemann & Jungclaus.

VI. Upon information and and belief, that in
connection with the above correspondence and in
fulfilling the terms of the same, the said Garde-
mann & Jungclaus made their promissory note, a
copy of which is as follows:

$5,743.00. Newhall, lowa, Feb. 3, 1904.

On demand after date, 1904, I, we, or either of

30 us, promise to pay to order of Jarvis Terminal
Cold Storage Company, Five thousand and seven
hundred and forty-three and no-i100 Dollars, with
interest from date at 6 per cent, per annum, pay-
able annually and eight per cent, on unpaid prin-
cipal and interest after maturity, for value received.
The maker, indorsers and sureties of this note sev-
erally waive presentment for payment, notice of
non-payment, protest, notice of protest and dili-
gence in bringing suit against any party thereto,

40 and consent that any Justice of the Peace may have
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jurisdiction in any suit brought hereon to the
amount of $300.00; also agree to pay all costs and
expenses of collection, including a reasonable attor-
ney’s fee. Endorsers and sureties consent that
time of payment may be extended, without notice
thereof, and guarantee the payment with interest
and costs, if any, at maturity, or at any time, or
times* to which it may be extended.
Payable at Jersey City, N. J.

(Signed) Gardemann & Jungclaus.

For loan of 55,774 1bs. Dressed
poultry, and 56 Tubs 3,420 lbs.
extra creamery butter, all of which
now stored in their cold storage
house at Jersey City, N. J.

(Indors ement on Above Note).

Jarvis Terminal Cold Storage Co.,
R. M. Jarvis, Pres.,

which was delivered to the Third Natioual Bank;
also at the same time the said draft was drawn by
Gardemann & Jungclaus upon the Jarvis Terminal
Cold Storage Company for the sum of $5,000.00,
which was accepted by the Jarvis Terminal Cold
Storage Company, payable at the Third National
Bank; also at the same time, the Jarvis Terminal
Cold Storage Company issued to the Third National
Bank a warehouse receipt for all of said poultry
and butter, which warehouse receipt bore no evi-
dence whatever of any charge or lien of any kind.
Upon turning over these papers, viz., the draft
with the acceptance, the note, and the warehouse
receipt as aforesaid, the Third National Bank paid
and delivered to the Jarvis Terminal Cold Storage
Company the sum of seven hundred and forty-three
and no-100 ($713.00) dollars, and remitted the sum

10

20

30

40
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of five thousand ($5,000.00) dollars to Gardemann
& Jungclaus.

VII. That subsequently, or on or about April
4th, 1904, the defendant corporation went into the
hands of Receivers by virtue of an order of this
Court in the above entitled suit.

VIII. That thereafter, and on or about April oth,
1904, the said Gardemann & Jungclaus made the
following order upon the Receivers of the above
named defendant corporation.

(Written Order).
Newhall, Towa, April 9, 1904.

J. W. Gardenberg & Palmer Campbell, Receivers,
Jarvis Terminal Cold Storage Company,
20 Jersey City, N. J.

Gentlemen:

On payment of advances and other legitimate
charges you will please deliver to Messrs. Sanborn-
Farrell Co., of New York City, all goods stored in
your house for our account.

(Signed) Gardemann & Jungclaus.

In pursuance of the above order there was deliv-

30 ered from time to time to the Sanborn-Famll
Company, certain quantities of the poultry in stor-
age, and at the times of said deliveries certain
amounts were paid by the Sanboin-Farrell Com-
pany upon the note held by the Third National
Bank, and the poultry thus delivered was endorsed

as delivered upon the warehouse receipt held by
the Third National Bank, until there was left due
upon the said note to the Third National Bank the
sum of twenty-two hundred and sixty-seven and
40 47-100 ($2,267.47) dollars, and there was left in
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storage 193 boxes of poultry and 56 tubs of butter.

IX. Upon information and belief, that from time
to time, both before and after the Receivership,
your petitioner, the Western Cold Storage Com-
pany. advanced to Gardemann & Jungclaus on the
security of the poultry and butter stored in the
Jarvis Terminal Cold Storage Company’s ware- 1,
house in Jersey, certain sums of money amount-
ing in all to the sum of twenty seven hundred
($2,700.00) dollars.

That at the time this money was loaned by the
Western Cold Storage Company to Gardemann &
Jungclaus your petitioner, the Western Cold Stor-
age, had no notice whatever of any lien upon said
poultry or butter excepting that of the Third Na-
tional Bank.

20

X. Upon information and belief, that at the time
and times at which the said twenty-seven hundred
($2,700.00) dollars was advanced by your petitioner,
the Western Cold Storage Company, the said Garde-
mann & Jungclaus did give to your petitioner, the
Western Cold Storage Company, a lien upon the
said poultry and butter in Jersey City, and did sub-
sequently formally express such lien by a chattel
mortgage which was given by said Gardemann &
Jungclaus to your petitioner, the Western Cold 30
Storage Company, and recorded in the Register’s
Office of Hudson County, in Book 218 of Chattel
Mortgages, at page 605, a copy of which is here-
unto attached, marked Exhibit “A,” and made a
part of this petition.

XI. That on or about April 30th, 1904, your peti-
tioner, the Sanborn-Farrell Company, paid in full
the balance then due to the Third National Bank
of Jersey City, upon the said Gardemann & Jung- 40



8 PETTTION.

claus note, i. <, the sum of twenty-two hundred and
sixty-seven and 47-100 (2,267.47) dollars, where-
upon the said Third National Bank did release all
claim or lien upon the said poultry and butter in
storage, and did duly deliver to your petitioner, the
Sanborn-Farrell Company, the said Gardemann &
Jungclaus note which is dated February 3rd, 1904,

10 and is for fifty-seven hundred and forty-three and
00-100 ($5,743.00) dollars, with interest from date
of note as heretofore set forth, and your petitioner,
the Sanborn-Farrell Company, is now the owner and
holder of said note.

XII. This advance thus made by your petitioner,
the Sanborn-Farrell Company, to Gardemann &
Jungclaus, by paying their indebtedness to the
Third National Bank of Jersey City, at their re-
quest, was made by your petitioner on the security

20 of the poultry and butter in storage m the Jarvis
Terminal Cold Storage Company’s warehouse at
Jersey City, and the lien thus made and given by
Gardemann & Jungclaus to your petitioner was
subsequently evidenced by a chattel mortgage, duly
executed and delivered to your petitioner, the San-
born-Farrell Company, by the said Gardemann &
Jungclaus, which chattel mortgage was duly re-
corded in the Register’s office of Hudson County, in
Book 218 of Chattel Mortgages, at page 605, a copy

30 of which is hereunto attached, marked Exhibit  B,”
and made a part of this petition.

XIII. At this time, to wit, on or about April
30th,' 1904, upon the payment of said sum then due
to the said Third National Bank, and the release by
it of its claim in said poultry and butter, your peti-
tioner, the Sanborn-Farrell Company, made a de-
mand upon the Receiver of the above-named de-
fendant corporation, for the delivery by them of

40 the balance of the poultry and butter belonging to
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the said Gardemann & Jungclaus then stored in the
Jarvis Terminal Cold Storage Company’s warehouse,
but a claim for freight charges having been lodged
with the Eeceivers herein by the Erie Eailroad
Company, this demand for delivery was refused; a
delivery of the said poultry and butter was subse-
quently made, however, by the Eeceivers to your
petitioner, the Sanborn-Farrell Company,upon they,
the Sanborn-Farrell Company, depositing with the
Eeceivers the sum of seven hundred and forty-three
and 00-100 ($743.00) dollars, under the conditions
of a certain writing signed by the said Eeceivers, a
copy of which is hereunto attached, marked Exhi-
bit “C,” and made a part of this petition.

10

XIV.  Your petitioner, the Western Cold Storage

Company, is made a party to this petition for the
reason that itslien, by reason of having advanced
the sum of twenty-seven hundred ($2,700.00) dol-
lars as aforesaid, will suffer under an agreement
with the Sanborn-Farrell Company in the event
that the Sanborn-Farrell Company should not re-
ceive from the Eeceivers the return of the money
deposited by them with the Eeceivers under the
writing made and signed by the Eeceiver above re-
ferred to.

Your petitioners therefore pray that an order of
this Court be made directing the Eeceivers of the
above-named defendant corporation to pay over to
your petitioner, the Sanborn-Farrell Company, the
said sum of seven hundred and forty-three ($743.00)
dollars so left on deposit under the conditions of
the said writing made and signed by the Eeceivers
herein; and your petitioners will ever pray, etc.

FEANK E. LOUGHEAN,
Solicitor for and of Counsel with the Petitioners.

(Affidavit attached of William J. Farrell, Treas-
urer of Sanborn-Farrell Company).

20

30

40
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EXHIBIT A

Chattel Mortgage.

Dated May 2,
Wi illiam Gardemann and Adolph 1904.
Acknowledged
JUNGCLAUS, PARTNERS, TRADING May 2, 1904.
10  AS GrARDEMANN & JUNGCLAUS, Recorded May
13,1904, 9.06
to A. M.

Book 218 of
Western Cold Storage Company' Chattel Mort-
a Corporation of the State gages, 605.
[Amount $2,700.
'Payable two
days -from date.

of Illinois.

Covers all the goods and chatties mentioned in
20 Schedule.

Schedule,

The following is the schedule referred to in the
foregoing mortgage:

119 Boxes “A” Chiekens, containing about 177-
Ibs. of chickens each.

22 Boxes “B” Chickens, containing about 120 Ibs.
of chickens each.

30 38 Boxes “A” Fowls, containing about 170 Ibs.
each of fowls.

14 Boxes Turkeys, containing in the aggregate
about 1960 lbs of Turkeys.

56 Tubs of Butter, containing in the aggregate
about 3,420 Ibs. of Butter.

Said above described property now situated and
contained in the cold storage warehouse of the Jar-
vis Terminal Cold Storage Company in Jersey City,

40 N. J.
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Affidavit attached to Ex. A.

State of New Jersey, }
Coun ty of Hudson, j

William J. Farrell, the agent of the Western

Cold Storage Company, a corporation duly organ-
ized and existing under the laws of th6 State of Ill-
inois, the mortgagee in the foregoing mortgage
named, being duly sworn on his oath, says, that
the true consideration of the said mortgage is as
follows, viz., actual cash in current funds and law-
ful money of the United States of America hereto-
fore actually advanced and loaned by the mortgagee
corporation to the mortgagors hereof at the latter’s
special instance and request and in consideration of
which money so loaned the mortgagors did promise
to pay to the mortgagee corporation the said sum
of twenty-seven hundred dollars ($2,700.00).

Deponent further says that there is due on said
mortgage the sum of twenty-seven hundred dol-
lars ($2,700.00) and -——- cents, besides lawful in-
terest thereon from the date of this mortgage.

WILLIAM J. FARRELL.
Sworn and subscribed before me )
this 5th day of May, A. D. 1901. j
Frank E. Loughran,

Master in Chancery of New Jersey.

10

30

40
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EXHIBIT B

Chattel Mortgage.

Dated May 2,
1904,
William Gardemann and Ado 1ph I Acknowledged
JUNGCLAUS, PARTNERS, TRADINGI May 2, 19041

AS Gardemann & Jungclaus, [
10 [/ 13, 1904,9.06

A. M.
to Book #2218 of
Chattel Mort-
gages,p. 608.
Sanborn-Farrell Company a\ Amount $2,-

Corporation of the State of 1 267.47.

New York. Payable two
days from
date.

Affidavit attached to Exhibit B

State of New ]ersey, ) feies
County of Hudson,

William J. Farrell, Treasurer of the Sanborn-

30 Farrell Company, a corporation duly organized and
existing under the laws of the State of New York,
the mortgagee in the foregoing mortgage named,
being duly sworn on his oath, says that the true
consideration of the said mortgage is as follows,
viz.: Actual cash in current funds and lawful
money ofthe United States of America heretofore
actually advanced and loaned by the mortgagee
corporation to the mortgagors hereof at the latter’s
special instance and request, and in consideration of

40 which money so loaned the mortgagors did promise
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to pay to the mortgagee corporation the said sum
of twenty-two hundred and sixty-seven and 47-100
dollars.

Deponent further says that there is due on said
mortgage the sum of twenty-two hundred and six-
ty-seven dollars and forty-seven cents, besides law-
ful interest thereon from the date of this mortgage.

WILLIAM J. FARRELL.

Sworn and subscribed before me )
this May 4th, A. D. 1904. )

Frank E. Loughran,

Master in Chancery of New Jersey.

EXHIBIT “C”

Stipulation by Receivers

Received Jersey City, April 30, 1904, from San-
born Farrell Company, seven hundred and forty-
three dollars ($743.00), which sum is received by
the unders:gned on deposit to stand in lieu of goods
now on storage with the Jarvis Terminal Cold
Storage Company, being balance of goods hereto-
fore stored there by the firm of Gardemann &
Jungclaus. It is claimed by the Erie Railroad
Company that they have a lien upon said goods for
freight charges, and this money is to be held by the
Receivers in lieu of the goods, to be subject to said
lien, if any there be, and the deposit is made with-
out prejudice to the rights of any of the parties in
interest as to the question of freight lien orliability
by Grardemann & Jungclaus, or their assigns to
pay the same, and the money is to be retained by

10

20

30

the Receivers until the direction of the Court of 4
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Chancery as to its disposition.  If it is determined
by the Court of Chancery that there is not any Len
upon the goods for freight by the Erie Railroad
Company, the money is to he returned to the de-
positors, the said Sanborn-Farrell Company.
It is further understood that this money is simply
a deposit with the Receivers and is not to he con-
10 sidered in any way assets of the Jarvis Terminal
Cold Storage Company in their hands.
J. W. HARDENBERGH,
PALMER CAMPBELL,

Receivers Jarvis Terminal Cold Storage Co.

ANSWER OF RECEIVERS

20 The answer of John W. Hardenberghon his own

behalf and on behalf of Palmer Campell, Receivers
of the Jarvis Terminal Cold Storage Company, to
the petition of Western Cold Storage Company and
of Sanborn-Farrell Company:

[. The Receivers have no knowledge save as set
forth in said petition of the incorporation of the
petitioners.

3° II. That the Receivers have no knowledge save
as set forth in said petition of the names of the indi-
viduals composing the firm of Gardemann & Junge-
laus, doing business in Newhall, Benton County,
Iowa.

I11. The Receivers are informed and believe it to
be true that on January eighth, nineteen hundred
and four, the firm of Gardermann & Jungclaus ship-
ped tothe defendant corporation one hundred and

40 ninety-three boxes of poultry and fifty-six tubs of
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butter, and that the same were received over the
lines of the Erie Railroad Company and stored in the
cold storage warehouse in Jersey City of the defend-
ant company.

IV. The Receivers are informed and believe it to
be true that on January sixteenth, nineteen hun-
dred and four, the firm of Gardermann & Jungclaus
shipped to the defendant corporation one hundred
and seventy-two boxes of poultry, and that the same
were received over the line of the Erie Railroad
C nnpany and stored in the cold storage warehouse
in Jersey City of the defendant company.

V. The Receivers are informed and believe that
the three telegrams dated February second and
third and the letter of February third of Gardermann
& Jun”clais to the defendant company, as set out
in paragraph five of the petition, were sent and re-
ceived by the Jarvis Cold Storage Company and by
Gardermann & Jungclaus.

The Receivers have no knowledge, save as set
forth in the fifth paragraph of the petition, of the
letter, dated February third, nineteen hundred and
four, purported to be written by Gardermann &
Jungclaus to the Third National Bank of Jersey
City.

VI. The Receivers are inf rrmed and believe that
said Gardermann & Jungclaus made their promissory
note for fifty-seven hundred and forty-three dollars
substantially in the form set out in paragraph six
of petition, and that the same was delivered to the
Third National Bank of Jersey City after being first
endorsed by the Jarvis Terminal Cold Storage Com-
pany; that a draft was drawn upon the Jarvis Ter-
minal Cold Storage Company by Gardermann &
Jungclaus for five thousand dollars, which the de-

10

20
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40
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fendant company accepted, payable at the Third Na-
tional Bank, and that said draft was paid, and that
the Jarvis Terminal Cold Storage Company issued
to the Third National Bank a warehouse receipt for
the poultry and butter stored in its warehouse by
Gardermann & Jungclaus, and that such leceipt
bore no evidence of any charge or lien of any kind.

The Receivers are informed and believe that upon
these papers being turned over to the said bank
seven hundred and forty-three dollars was credited
to the account in that bank of the Jarvis Terminal
Cold Storage Company, and five thousand dollars
was remitted to Gardemann & Jungclaus.

VII. The Receivers admit that subsequently the
Jarvis Terminal Cold Storage Company was placed
in the hands of John W. Hardenbergh and Palmer
Campbell as Receivers, but say that such appoint-
ment was made in insolvency proceedings and by
order dated March twenty-eighth, nineteen hundred
and four.

VIII. The Receivers admit that on or about April
ninth, nineteen hundred and four, they received
from Gardemann & Jungclaus an order to deliver
the goods on storage for their account to Sanborn-
Farrell Company, of New York city, such order be-
ing in writing and substantially in the foim set out
in paragraph eighth of the petition.

The Receivers admit that in pursuance of said
order there was delivered from time to time to said
Sanborn-Farrell Company certain quantities of
poultry in storage for the account of Gardemann &
Jungciaus, and that said Sanborn-Farrell Company
made payments upon the said note held by the
Third National Bank.

[X. That the Receivers have no knowledge, save
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as set forth in the petition, of the matters and
things alleged in the ninth paragraph thereof.

X. That the Receivers have no knowledge, save
as set forth in the petition, of the matters and
things alleged in the tenth paragraph thereof.

XI. The Receivers are informed and believe that
on or about April thirtieth, nineteen hundred and
four, the Sanborn-Farrell Company paid in full the
balance then due to the Third National Bank of
Jersey City upon the aforesaid note of Gardemann &
Jungclaus, which had been endorsed by the defend-
ant company, and that the Third National Bank
thereupon delivered the said note to the Sanborn-
Farrell Coippany, but the Receivers are without
knowledge as to the present holder or owner thereof.

XII. The Receivers have no knowledge, save as
set forth in the petition, of the matters and things
set out in paragraph twelve thereof.

XIII. The Receivers admit that on or about April
thiirtibth} nineteen hundred and four, the Sanborn-
Farrell Company demanded of the Receivers the de-
livery of the balance of the poultry stored in the
Jarvis Terminal Cold Storage Company’s warehouse
by Gardemann & Jungclaus, and they admit that a
claim for freight had been theretocre lodged with
them by the Erie Railroad Company claiming alien
against the said poultry. The Receivers, however,
say that by arrangement between counsel for the
Receivers, counsel for Sanborn-Farrell Company and
counsel for the Erie Railroad Company, said poultry
was delivered to Sanborn-Farrell Company upon
their depositing with the Receivers seven hundred
and forty-three dollars under a written stipulation,
substantially in the form set out in Schedule “C,”

10

20
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attached to the petition, and that said sum of seven
hundred and forty-three dollars is still in the pos-
session of the Receivers.

XIV.  That the Receivers have no knowledge, save
from the petition, of the matters and things set
forth in the fourteenth paragraph thereof.

10  The Receivers submit the matter aforesaid for the
instruction and direction of the Court.
Dated July 11, 1904.
J. W. HARDENBERG,

Receiver.
McDermott & Fisk,

Counsel.
(Affidavit attached of John W. Hardenberg.)

ANSWER OF ERIE RAILROAD COM-
PANY

(Filed January 18, 1905).

The answer of the Erie Railroad Company to the
petition of the Western Cold Storage Company, and
the Sanborn-Farrell Company, respectfully shows:

30 1. The respondent has no information as to the
facts set up in paragraphs 1 and 2 of the petition,
and requires proof thereof.

2. The respondent denies that the goods referred

to in paragraphs 2, 3 and 4, of the petition, were
delivered unconditionally by the respondent to the
Jarvis Terminal Cold Storage Company, and says
that, on the contrary, when said goods were re-
ceived at the Jersey City Terminus of the respond-
40 ent, there was due to respondent the sum of seven
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hundred and nineteen and fifty-four one hundredths
($719.54) dollars, for freight charges, and on the
arrival of the said goods at Jersey City the agent

of the railroad company refused to deliver the same

to the storage company until the said freight
charges were paid; and thereupon the said storage
company agreed with the railroad company to have
the goods delivered to the storage company, on con- 10
dition that they were not to be removed from the
warehouse of the storage company until all of the
charges of the railroad company should have been
paid; and thereupon the railroad company delivered

the goods to the storage company, pursuant to the
said agreement, and rendered a hill for the amount

of freight thereon to the storage company, and on
receiving the said goods in its warehouse, the stor- N
age company agreed that the goods should remain

in its possession, in its warehouse, until the said 20
freight charges should he paid to the Erie Railroad
Company. Said agreement was made verbally be-
tween the representatii®s of the railroad company
and of the storage company, and was afterwards
confirmed in writing.

3. The respondent shows that the correct weight
of the goods in question, and the amount of freight
thereon, was as follows:

IncarNo. 61,279, there was 20,400 pounds” 30
of poultry, on which the freight
charges amount to. . ....ccceceeeeeeeenernencne $223.38

In car No. 8,864, there were 20,130 pounds
of poultry, butter and eggs, on which
the freight charges amount to.......... 216.78

In car No. 10,£90, there were 24,400 pounds
of poultry, on which the freight
charges amount to ..... .. 279.38

Making a total of freight charges of........... $719.54 40
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Cars Nos. 8,864 and 10] >90 were received at Jer-
sey City on January 16th, 1904, and car No. 61,279
was received at Jersey City on January 26th,
1904.

4. The respondent has no information as to the
facts set up in paragraph 5, and requires proof
thereof.

5. The respondent has no information as to the
facts set up in paragraph 6, except that it has been
informed that the Jarvis Terminal Cold Storage
Company delivered to the Third National Bank
warehouse receipts for part of the said goods, and
respondent says that the Jarvis Terminal Cold Stor-
age Company was not the owner of said goods at
the time of the delivery of said warehouse receipts,
and that said bank took the same with notice of this
fact, and of respondent’s lien for freight charges.

6. The respondent admits that Receivers were ap-
pointed for said storage company, on or about April
fourth, nineteen hundred and four.

7. The respondent has no information as to the
facts set up in paragraph 8 of the petition, and re-
quires proof thereof, except that it has been in-
formed that the said goods have been delivered,
from time to time, to other parties, and are no
longer in the possession of the Jarvis Terminal Cold
Storage Company.

8. The respondent has no information as to the
moneys advanced by the Western Cold Storage
Company on the security of said goods, and re-
quires proof thereof, and it says that said Western
Cold Storage Company advanced said moneys with
notice of the lien of the respondent for freight
charges, and that the claim of said Western Cold
Storage Company is subject to said lien.
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9. The respondent has no information as to the
alleged lien, by chattel mortgages, set up in para-
graphs 10 and 12 of the petition, but says that if
there are any such mortgages, they are subject to
the lien of the respondent for freight charges.

10. The respondent has no information as to the
facts set up in paragraph 10 of the petition, and re-

10
quires proof thereof.

11. Respondent says that it has been informed of
the agreement referred to in paragraph 13 of the
petition, and believes that a true copy thereof is an-
nexed to the said petition.

12. The respondent shows that at the time the
said goods were delivered to the Jarvis Terminal
Cold Storage Company, the said company was not
the owner thereof, but received the same on account
of the true owner, and that there was an express
agreement made between it and the Storage Com-
pany, at the time the said goods were delivered,
that they were not to be removed from the ware-
house, or to pass out of the possession of the stor-
age company, until the respondent’s claim for
freight had been fully satisfied, and respondent
shows that its claim for freight amounts, as afore-
said, to seven hundred and nineteen dollars and
fifty-four cents ($719.54), and that the same has 3
never bsen paid to the respondent, or to any one
authorized to receive the same on behalf of the re-
spondent, and that the respondent is entitled to the
payment thereof out of the moneysin the hands of
the Receivers, which was paid over to them by
Sanborn-Farrell Company, in accordance with the
terms of the agreement referred to in the petition.

COLLINS & CORBIN,
Solicitors of Erie Railroad Company.

(Affidavits attached of Reeve Westcott, Freight 40

20
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Agent of Erie R. R., Willoughby S. Batcheller,
Superintendent of Jarvis Company, and C. H.
Clark.)

ORDER TO TAKE TESTIMONY

This matter coming on to he heard in presence of
Frank E. Loughran, Solicitor for Western Cold
Storage Company, and Sanborn-Farrell Company,
and Willard Fisk, Counsel for Receivers, and
Collins & Corbin, Solicitors for Erie Railroad:

Ordered, this eighteenth day of July, nineteen
hundred and four, on motion of Collins & Corbin,
that the same he and hereby is continued until
August first, at the same time and place, at which
time oral testimony may he taken by either party
before the Vice-Chancellor, or depositions may be
taken by either party, upon usual notice, and read

at the hearing. W. . MAGIE

Respectfully advised, C.
Lindley M. Garrison,
V. C
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IN CHANCERY OF NEW JERSEY.

On Petition of

Between
Gustav W. Lembeck, Western Cold
Petitioner Storage Com-
’ pany et al
and Hearing and
Proofs. P
Jarvis Terminal Cold Storage Be[,flor:gllgyo]r\;[
Company, Garrison, Y.

Defendant. G

Mr. Loughran, for the petitioners, Western
Cold Storage Co., and Sanborn-Farrell Com-.
pany.

Messrs. Charles L. Corbin and Geo. S. Hobart 20
for Erie R. R. Co.

Willard C. Fisk for Receiver of Defendant.

Jersey City, N.J., October 31, 1904.

EVIDENCE FOR PETITIONERS.
John Henry Castens, sworn.

By Mr. Loughran. 30
Q Where do you reside, and what is your busi-

ness or occupation?
A.]Jersey City; Cashier of the Third National

Bank.

Q. Do you know the defendant corporation in
this action, the Jarvis Terminal Cold Storage Com-
pany?

A. T do.

Q Doyou know Gardmann & Jungclaus, of New-

hall, Iowa? 40
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A. 1 do.

Q. Will you state briefly the transactions be-
tween the bank and Gardemann & Jungclaus in
this matter?

Mr . Hobart—I object to tl at. The trans-
actions were in writing. The telegrams,
letters or documents should be produced.

The Vice Chancellor—If these negotia-
tions or transactions were in writing,
the writings must be produced.

Q. Have you a letter from Gardemann & Jung-
claus?

A. Yes, sir. (Witness here produces a letter and
hands it to examining counsel, which paper, dated
February 3d, 1904, onthe letter head of Gardemann

2q & Jungclaus, addressed to the Third National Bank
of Jersey City, signed by Gardemann & Jungclaus,
is offered in evidence, admitted and marked Ex-
hibit PI.)

Q This letter says: “Enclosed, find sight draft
for $5,000 on Jarvis Terminal Cold Storage Com-
pany;” will you look at this (showing witness an-
other paper) and state whether that is the draft re-
ferred to in the letter?

A. It is.

(The draft identified by the witness, dated
January 4th, 1904, for $5,000, made by
Gardemann & Jungclaus, on the Jarvis
Terminal Cold Storage Company, is of-
fered in evidence, admitted without ob-
jection, and marked Exhibit P 2.)

Q Will you explain, if you can, the difference
in the dates between the letter P 1;and the draft,
P, 27
40
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A. That I could not explain.

Q. This letter (Exhibit P 1) also refers to a
note. It says: “You will find attached draft and
note for $5,743.” Will you look at that (showing
witness paper) and state whether that is the note
that was attached to the draft and came in this let-
ter P 1?

A. No, sir; that is not the note. io

Q Can you state what became of that note?

A. It was delivered with the rest of the papers to
the Receivers of the Jarvis Company, to the best of
my knowledge.

Q. Will you please state what this note is (show-
ing witness another paper)?

A. That is the collateral note of the Third Nation-
al Bank, on which we loaned the money, with the
warehouse receipt attached; the original note was
in the shape of a draft;it is about the same sort of a 20
paper, with a memorandum on it as to what the
goods were, so much butter, so much poultry, &c.

Mr. Corbin—I do not think we ought to
have anything but the document itself.

(Counsel for petitioners thereupon produces
the collateral note identified by the wit-
ness, which is offered in evidence, ad-
mitted without objection, and marked
Exhibit P 3). 30

Q Do you know where the warehouse receipt is?

A. Also delivered to the Receivers.

Q. Will you state how and when the Third Na-
tional Bank received payment for this note, Ex-
hibit P 3?

A. I cannot give you the dates; they were paid
in about half a dozen different payments as they
took the goods out; the final payment this gen-
tleman, I believe, took care of himself for Mr. Cas- 40
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cowen (referring to counsel for the petitioners).

Q Can you swear of your own knowledge as to
that transaction?

A. As to which, their being paid on account?

Q. No, as to the final payment?

A. Who paid it?

Q Can you swear of your own knowledge as to
that transaction?

A. As toits payment, no; I cannot recall it.

Q. Do you know who made this final payment?

A. In the shape of the money, or the person who
offered the payment?

Question repeated.
A. No.

Mr. Loughran—This warehouse receipt is
lost and I shall have to make proof of
that upon secondary evidence.

4

Cross-examination.

By Mr. Corbin.

Q. You made this loan on a note, also, of Garde-
mann & Jungclaus?

A. Yes.

Q. Do you know what has become of that?

A. No, sir. )

Q. Just look at this (showing witness paper); is
that the note?

A. That is the note.

(Said note is marked for identification, “ G.
W. B, 17)

Q Who looked after this transaction on the part
of the hank, personally?

A. 1 did.

Q. Then the application was made to you by a
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letter from Gardemann & Jungclaus, and also by
Mr. Jarvis?

A. Yes, sir.

Q. Then you knew that Mr. Jarvis was storage
agent?

A. Yes, sir.

Q. In charge of the storage?

A- Yes.

Q. And that the goods belonged to Gardemann
& Jungclaus?

A. Yes.

Q And how was the freight to be paid, who was
to pay that?

A. Well, I don’t know just who was to pay
the freight, but I did understand that that seven
hundred—

The Vice Chancellor —No, I do not think
we ought have this witness’ understand-
ing, unless he knows.

The Witness—I do not know.

Q. You know the total of the note was $5,743?
A. Yes, sir.
Q. And five thousand dollars of that went to the
owner of the goods?
A. Yes, sir.
Q. And the rest went to pay the freight, didn’t
it?
I don’t know.
What is that?
I don’t know.
You don’t know what was done with it?
No, sir.
But it was turned over to Mr. Jarvis?
Yes, sir.
Q. And that was the amount of the freight bill?

>PO>O>0 >
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A. ThatI don’t know; I don’t know the amount
of the freight bill; I never saw it.

Q. Did you have any conversation with Mr. Jar-
vis about the matter?

A. Yes.

Q What was it?

A. Just that he knew these people in the West,

10 and asked me to make the remittance such as they

suggested, to send them a draft for $5,000 and
credit the account of the Jarvis Terminal Cold
Storage Company with $743.

By Mr. Loughran.

Q. As you recollect the warehouse receipt, did it
have upon the face of it any endorsement as to a
lien.

Mr. Corbin—I object to that.

20 The Vice Chancellor—Thereis noevidence
as yet to show that the warehouse re-
ceipt is not in the possession of the Re-
ceivers. I will not permit that question
at this time.

William J. Farrell, sworn.
By Mr. Loughran.

Q. Where do you reside and what is your busi-
30 ness?
A. New York City; produce commission.
Q. What office in the corporation of the Sanborn-
Farrell Company do you hold?
A. Treasurer.
Q Is that company a corporation, and, if so,
under and by virtue of what law?
A. Under the law of the State of New York it is
a corporation.
Q. As Treasurer of that company what are your
40 duties?
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A. To manage the New York branch of the cor-
poration.

Q Are you acquainted with the firm of Garde-
mann & Jungclaus of Benton, Iowa.

A. Yes, sir.

Q Do you know the defendant corporation, the
Jarvis Terminal Cold Storage Company?

A. Yes, sir.

Q Do you know if Gardemann & Jungclaus had
any poultry in storage with the Jarvis Company?

A. They had.

Q. How did you first become acquainted with this
fact?

A. Well, through a knowledge received by us
from the Western Cold Storage Company, who no-
tified us that there was a possibility of our handling
that account, as they were acquainted with the
parties, Gardemann & Junglaus, and we were doing
business with the Western Cold Storage Company.

Q Did you receive any order upon the Receivers

+ for the delivery of these goods?

A. We did.

Q. Look at that (showing witness paper) and say
if that is the order that you received?

A. Yes, sir.

(The order referred to is marked for identifi-
cation, “G. W. B, 2.”)

Q. Upon the receipt of this order what arrange-
ment did you make for obtaining these goods from
the Jarvis people?

A. Well, we understood, I believe it was the
Third National Bank had advanced money on these
goods, and that we would have to make arrange-
ments with them to release them, which is usually
the custom where there is an advance made. So
we got a memorandum from the bank stating that
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there was somewhere in the neighborhood of fifty*
seven hundred dollars, I believe, advanced on this
poultry, and our arrangement with the bank was
Nto pay them proportionately, as we took the goods
out, this amount; that is, we were not to pay them
in one amount, but to pay them as we would take
the proportion of the goods out, ro much per pack-
10 age, as the rate would be, according to the amount
involved. We had taken one or two loads, I think,
out, and had paid them this amount, when we were
notified by the Jarvis people that there was some
question as to the freight, and then we stopped for
a while until that matter would be straightened out
in some way.
Q Will you state whether you finally paid the
bank in full, or not?
A. We paid them in full the amout, the memo-
20 randum they sent over to us; yes, sir.
Q. How was this matter of the freight arranged,
as you recollect it?
A. Well, the Jarvis people—

The Vice Chancellor —Would not that ar-
rangement be in writing?
MI‘.Loughran—YeS.

(Paper shown witness.)

0
By the Vice Chancellor.

Q. Was not the matter of the freight finally
arranged by the written stipulation that is now

shown you?
A. Yes, sir.

(Said stipulation is marked for identification
“G. W. B. 37).

40
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By Mr. Loughran.

Q. Do you now hold this note that was paid (re-
ferring to paper marked “G. W. B. 17)?
A. Yes, sir.

Cross-examination.

By Mr. Corbin.

Q You say that when you received goods you
made proportional payments on the note?

A. Yes, sir.

Q Do mean you made the same proportional pay-
ment on the note as the goods withdrawn were in
value to the whole amount of the goods?

A. Yes, sir.

Q. Do you know what the goods were worth?

A. Do I know what they are worth? 20
Q. Yes?

A. What they realized, do you mean?

Q. Yes.

A. No, I could not tell you exactly; I did not go

into the details; that would be a matter of book-
keeping?

At this point a recess was taken until two o’clock
P. M

30
Hearing of the matter resumed at two o'clock

P. M

John W. Hardenbergh, sworn.

By Mr. Loughran.

Q Mr. Hardenbergh, you were one of the Re-
ceivers, I believe, of the Jarvis Terminal Cold
Storage Company?

A. T was. 40
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Q. It has been testified that in this Sanborn-

Farrell transaction, at the time the money was
paid, the warehouse receipt was turned over to the
Receivers?

A. That is so.

Q. Do you know where that warehouse receiptis
at the present moment?

A. My recollection is that that warehouse receipt
was returned to the office of the company.

Q. Where?

A. At the warehouse,

Q Is it in the possession of the Receivers at
present?

A. It is not.

By the Vice Chancellor.

Q. I do not understand what you mean by say-
ing that it was returned to the office of the
company. Was that the Receivers’ office?

A. My recollection is that I sent it to Mr. Bat-
cheller, in order that he might issue a new receipt
for the balance of the goods remaining in the ware-
house.

Q. Who was Mr. Batcheller?

A. Mr. Batcheller was the Superintendent of the
company.

Q Doyou mean Superintendent under the Re-
ceivers?

A. He was Superintendent under the old com-
pany, and remained Superintendent under the Re-
ceivers.

Q And you sent it then to one of your own
agents; to Mr. Batcheller?

A. Yes, sir.

Q. That is the last you saw of it?

A. Yes, sir.

Mr. Corbin—Mr. Batcheller is here in Court.
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The Vice Chancellor—Let Mr. Harden-
berg step aside until we learn from Mr.
Batcheller what became of the paper.

(Witness stands aside.)

Willoughby S. Batcheller, sworn:

By Mr. Loughran.

Q Mr. Hardenberg has just testified that this
warehouse receipt, to his recollection, was turned
over to you; do you know where that receipt is at
the present moment?

A. 1 do not.

By the Vice Chancellor.

Q What is your recollection about it after it got
into your pobsession?

A. That warehouse receipt was sent over to me
by Mr. Loughran; it was brought over to me by
Mr. Loughran, and I issued—

Q. Never mind that. What do you remember
about the receipt itself?

Mr. Lougnran—That is the wrong receipt;
he is talking about another receipt.

Q. Do you know what receipt we are talking
about?

A. A negotiable warehouse receipt.

Q. I know, but what one?

A. I have reference to one from Gardemann &
Jungclaus.

Q What is the last recollection you have of the
warehouse receipt of Gardemann & Jungclaus?

A. Of the original one?

Q Yes, the original.
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ments, [ think with the note; I think they were
sent over to me and I put them in the safe.

Q Was that the last you saw of them?

A. Yes, sir.

Cross-examination.

By Mr. Corbin.

Q That safe is there yet?

A. The safe is in the office; yes, sir.

Q. Who has access to it?

A. I had access to it at that time.

Q Who has now? Do you know anything about
that?

By the Vice Chancellor.

Q Are you in the employ of the company still?
A. I am not, sir.

By Mr. Corbin.

Q How do you know who has charge of it now?

A. 1 don’'t know.

Q. Did Mr. Jarvis have access to it?

A. No, sir; Mr. Jarvis did not; [ was tile only
one that had access to it.

Q And when you left you turned it over to
whom?

A. In my absence—

The Vice Chancellor —No, when you left,
to whom did you turn over this safe and
its contents?

A. The Receivers took that warehouse receipt
and papers away from there before it was turned
over to other people.

Q Well, did they take it away before you left?

A. Sir? .
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Q. You say yon put it in the safe?

A. Yes, sir.

Q. They took it away after that.

A. The Receivers took it away.

Q That is the last you know of it?

A. Yes, sir.

Q Then it was not in the safe when you left
there, was it? 10

A. No, sir.

By the Vice Chancellor.

Q When did the Receivers take it away?

A. They took it away before the 28th—let me
see—the Receivers took it away between the 26th
day of July and the 1st of September.

Q Of what year?

A. 1904.

Q. Of this year?

A. Yes, sir.

Q. How do you know they took this original re-
ceipt of Gardemann & Jungclaus?

A. Because I had it in the package together, and
turned it over to the auditor.

Q. You, yourself?

A. Yes, sir.

Q. Turned this particular paper, among others,
over to the auditor?

A. Yes, sir.

Q. Who was he?

A. Mr. Dickson.

Q And Mr. Dickson took them away from that
office, did he?

A. Yes, sir.

20

30

By Mr. Loughran.

Q Which warehouse receipt do you refer to now?
There are two, one that was issued originally by 40
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the Jarvis Company to the Third National Bank;
that is the receipt of which we are inquiring?

A. Yes, sir.

Q And there was another receipt which was
issued by the Receivers upon the surrender of this
original receipt?

A. Yes, sir.

Q The latter receipt I have in my possession,
and I delivered it to you.

A. Yes, sir.
Q Now, which receipt are you testifying in re-
gard to?

A. The original receipt.
By the Vice Chancellor.

Q. Not the one that Mr. Loughran had and turned
over to you?

2Q A. No, sir.

30

(The witness was directed to stand aside for
the present, by agreement of counsel,
and it was consented by all parties that
the witness Frank A. Horne should be
called out of order).

Frank A. Horne, sworn.

By Mr. Loughran.

Q What is your residence and occupation?

A. My residence is Brooklyn, New York; my
occupation is refrigeration and cold storage.

Q. How long have you been connected with that
business?

A. Fifteen years.

Q What are your present duties?

A. T am in charge of the office of the Merchants
Refrigerating Company of New York, as Assistant

40 Secretary, and I also hold the position as Cashier of



FRANK A. HORNE. 37

the Merchants Refrigerating Company of New
Jersey.

Q Are you familiar with the rules and customs
prevailing in regard to cold storage warehousing in
relation to freight charges?

A. I am, so far as our companies are concerned.

Q And particularly in Jersey City, as to what
the customs are here?

A. Jersey City and New York city.

Q. Will you please state what is the custom
among warehouse men in regard to freight charges
in Jersey City?

Mr . Corbin—I object, on the ground that he
is not shown to be an expert as to the
general usage of the trade.

The Vice Chancellor —You may cross-ex-
amine as to that before he is allowed to
answer the question.

By Mr. Corbin.

Q You say you are familiar with it as far asyour
companies are concerned?

A. Yes, sir.

Q. You have a practice that you have established
for your own dealings, have you?

A. Been established by the requirements of the
railroad companies.

Q. But do you know what the practice of other
storage companies or warehouse men is, apart from
your own practice?

A. The same as our own.

Q What knowledge have you in regard to that?

A. The general knowledge which comes from
general imformation and discussion with other
warehouse men. ,

Q. Discussion had when? When did you have
that discussion?
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A. I cannot refer to any particular discussion; it
is a matter of general information; a matter dis-
cussed by the Warehousemen’s Association, and in
general conversation; I cannot relate any particular
date.

Q. Your own experience is limited to your em-
ployment by the Merchants Refrigerating Com-
pany?

A. Yes, sir.

The Vice Chancellor —Do you still think
the witness is incompetent?

Mr. Corbin—1I think he is not shown to be
competent.

The Vice Chancellor —I will allow him to
answer the question.

Former question repeated as follows:

Q Will you please state what is the custom
among warehousemen in regard to freight charges
in Jersey City?

A. The warehousemen pay the freight, charging
the customers, charging the clients, and crediting
the companies, and make settlements according to
their arrangement with the various railroad com-
panies.

By the Vice Chancellor.

Q And by “making settlements” you mean at
times arranged, or what?
A. At the times arranged.

By Mr. Loughran.

Q. The warehousemen, do I understand, then
become obligated personally to the railroad com-
panies?

Objected to. Question withdrawn.
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Q. When poultry or goods in cold storage are
delivered to a warehouseman and the warehouse-
man pays the freight, or credits the company with
the freight, are the goods stored in the name of the
owners, or in the name of the railroad company?

Mr. Hobart—1 object to that.

Mr. Corbin—Of course that would be ac-
cording to the special arrangement made.

The Vice Chancellors—That question applies
to every case of that sort. If the witness
can answer as to every case, then he
may do so; if he cannot, he must not
say. I will permit the witness to an-
swer the question with that understand-
ing.

A. In the name of the owners.
No Cross-examination.

Depositions of George Dietrich and William
Gardemann, two witnesses produced on the part of
the petitioners, taken under stipulation of counsel
for the petitioners, Western Cold Storage Company,
Sanborn-Farrell Company, Palmer Campbell and J.
Warren Hardenbergh, Receivers of Jarvis Terminal
Cold Storage Company,and Erie Railroad Company,
respondent, before G. Fairbairn, Notary Public in
and for the State of Illinois, at Chicago, Illinois, on
September 2, 1904, are now read to the Court by
counsel.

John W. Hardenbergh, Recalled.

By Mr. Loughran.

Q Do you recall this warehouse receipt about
which we have been talking?
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A. 1 do.
Q. Did that warehouse receipt bear any evidence
of any lien?

The Vice Chancellor—Wait. That will
not do. You have only shown that the
witness Batcheller testifies that a Mr.

10 Dickson, on the 26th of July, or there-
about, took this original warehouse re-
ciept from the office of the Receivers, or
the company. Now, so far as appears,
Dickson still has it. 1 understood Mr.
Hardenbergh to say that Mr. Dickson
gave him those papers back, and he has
been through them. If that is so, you
had better prove that.

20 Q Have you been through the papers that Mr.
Dickson returned?
A. T have.
Q. Did you find this warehouse receipt among
those papers?
A. No, nothing but bills against the Jarvis Com-
pany, check books and ledgers.

The Vice Chancellor— DO you want to
cross-examine upon the question of the
30 loss of this paper?

Mr. Curbin—NO, Sir.

Q Do you recall the condition of this warehouse
receipt, what was upon it, in a generel way?

A. My recollection is that it was a warehouse re-
ceipt, made out to the Third National Bank of Jer-
sey City.

Q. Did the warehouse receipt have any endorse-

40 ments upon it?
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A. It had the endorsement of the Third National
Bank when they returned it to me.

Q. Did the warehouse receipt have any endorse-
ment upon it that indicated that there was any lien
upon the goods other than the warehouse receipt?

The Vice Chancellor —I think the proper
thing to ask this witness is what he re-
calls as to the contents of the paper. If
you have a regular form (I make this
suggestion to save time) why not hand
the regular form to this witness and ask
him with respect to that. If it had that
and something else, well and good; if
only that, he can so testify.

By the Vice (Chancellor.

Q. Is there a regular printed form used by the
Jarvis people, or by the Erie Railroad?

A. As it happened, in this particular case it was
on an old blank of another warehouse company.

Q Have you any of those?

A. No, sir.

By Mr. Loughran.

Q From your recollection, what did this ware-
house receipt contain?

A. My recollection is that it was a warehouse re-
ceipt of the Jarvis Tobacco Warehouse Company,
issued before they had printed warehouse receipts
for the Jarvis Terminal Cold Storage Company. It
was issued in the name of the Third National Bank,
but I do not know what goods were specified on the
receipt. It was an ordinary receipt for goods
issued to the Third National Bank.

Q Were there any other writings on it of any
kind?

A. Not that I recollect.
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Cross-examination by Mr. Corbin.

Q. Did you notice who signed it; did you notice
what signature was on it?
A. I do not remember, Mr. Corbin.

John Henry Castens, recalled.

By Mr. Loughran.

Q Do you recall this warehouse receipt that was
used as collateral for the note in question?

A. Ido.

Q Will you state what was upon that warehouse
receipt?

A. It was just an ordinary negotiable receipt of
the Jarvis Terminal Cold Storage Company.

By Mr. Corbin.

Q What do you mean by a “negotiable?” Tell
what it said,

A. A warehouse receipt it usually negotiable,
unless it is marked otherwise.

Q. I say, tell what it said; I do not think you
ought to characterize it?

A. The form?

The Vice Chancellor —(To the witness).
Counsel asks you to state, as you recall
it, what this paper said.

A. It was just a warehouse receipt, made out to
the Third National Bank, signed by the Jarvis Ter-
minal Cold Storage Company.

The Vice Chancellor —What did it say?

A. “On poultry, as per schedule,” which you
will find among the papers delivered over to the

40 Receivers; poultry, butter and eggs, I think it was.
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By Mr. Loughran.

Q. What endorsements, if any, were upon the
warehouse receipt?
A. None that I can recall.

By the Vice Chancellor.

Q. Is it your recollection of the paper that it
merely acknowledged the receipt of a certain amount
of poultry and a certain amount of other articles,
like butter and things of that sort.

A. Yes.

Q. And it had no printed or written conditions,
other than the acknowledgement of the receipt, is
that your recollection?

A regular warehouse receipt, that is all.

Does that have other conditions printed on it?
The conditions of the company.

It does have?

Yes, sir.

PO>o >

The Vice Chancellor —Is there any con-
tention that among the ordinary condi-
tions of a warehouse receipt, as the ware-
housemen prepare them, there is any
reference to the freight whatever.

Mr. Corbin—I do not know that there is.

The Vice Chancellor —That ought to be
cleared up, because otherwise I will per-
mit this witness to be asked specifically
whether or not there was any endorse-
ment by the railroad company on it.

Mr. Corbin—I should not imagine there
would be in an ordinary warehouse re-
ceipt; I should not expect to find it.

The Vice Chancellor —Then, unless there
is something written on there by the
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warehouse company or the railroad com-
pany, the prepared blank itself would
not refer to freight charges; is that the
understanding.

Mr. Corbin—Probably not, no, I should
think not.

The Viece Chancellor— YOU may ask
whether there was any endorsement by
anybody of any language relating to or
concerning freight charges.

Was there, upon the warehouse receipt in

question, any endorsement by anybody in any lan-
guage relating to or concerning freight charges?

A.

No, not as I recall.

_ Cross-examination by Mr. Corbin.

Q

I understand you to say that this receipt was

an acknowledgement of the receipt of these goods

from
A.
Q
A.
Q

the Third National Bank?

Prom the Third National Bank?

Yes?

No.

You said it was a receipt made out by the

Third National Bank?

A.

The warehouse receipt was made out to the

30 Third National Bank.

Q

Acknowledging the receipt from the Third

National Bank, of these goods?

Qro>0>

No, sir.

From whom?

Prom whoever the shippers were.

Who were they?

Gardemann & Jungclaus.

. Acknowledging the receipt from Gardemann

& ]ungclaus of these goods. Then why did you
40 say it was made out to the Third National Bank?
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A. It was made out to the Third National Bank
for the schedule of the butter and eggs and poultry.

Q. What was there about the Third National
Bank on a receipt made by the Jarvis Company to
G-ardemann & Jungclaus?

A. Nothing.
Q Nothing about it?
A. Nothing.

Q When you say it was made out to the Third
National Bank, you do not mean that the Third
National Bank was named as a depositor of these
goods?

A. T don’t know how you would interpret that.

Q What is there on the face of the paper about
the Third National Bank?

A. Just “pay to.”

Q. Signed by whom?

A. Jarvis Terminal Cold Storage Company.

Q Then the Jarvis Terminal Cold Storage Com-
pany gave an order to pay to somebody that was
not on the storage receipt, was that it?

A. 1 don’t know that it was.

Q There was nothing on the storage receipt
about the Third National Bank?

A. Just the name of the Third National Bank
appeared.

Q Appeared in what way?

Q. As any name would appear, “ Third National
Bank.”

Q I cannot understand; you say there is a re-
ceipt, and this storage receipt reads, “Received from
Gardemann & Jungclaus certain goods,” signed by
the Jarvis Terminal Cold Storage Company. Now
how does the Third National Bonk’s name come
in?

A. It does not say they were received from Gar-
demann & Jungclaus.
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By the Vice Chancellor.

Q. That is what counsel wants to know; what
did it say about from whom they were received?

A. It didn’t say anything, that I can recall.

Q Give us your own recollection of whatever
language there was on that receipt that related to
the Third National Bank in any way?

A. That I could not tell without seeing the re-
ceipt.

Q What is your recollection about where the
name of the Third National Bank appeared on this
paper?

A. It appeared on the face of the receipt.

By Mr. Corbin.

Q It appeared in what way? You know these
goods belong to Gardemann & Jungclaus, and that
they deposited them with the warehouse, don’t you?

A. Yes, sir.

Q And this receipt showed that fact, didn’t it?

A. Yes, sir.

Q. Now, what has the Third Nation Bank got to
do with that receipt?

A. That is a question I cannot determine.

The Vice Chancellor—The witness evi-
dently does not recollect the language
that brought the name of the Third Na-
tional Bank on the face of the paper.

The Witness—I have a copy of one of those
receipts in the bank.

By the Vice Chancellor.

Q You haven’t got it here?
A. No, sir.
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By Mr. Corbin.

Q. Have you got a copy of this one?
A. No, sir; a copy of one, I say.

By the Vice Chancellor.

Q Did it have anything to do with this matter?
A. No, sir; just a printed form is all.

Petitioners rest.

EVIDENCE FOR RESPONDENT,
ERIE R R. CO.

Willoughby S. Batcheller, recalled.

By Mr. Corbin.

Q. Mr. Batcheller, you were employed in January
and February and March last in the Jarvis Terminal
Cold Storage Company?

A. Yes, sir.

Q. In what capacity?

A. As Superintendent.

Q Do you recall the receipt there of these three
car loads of goods from Gardemann & Jungclaus
in January last?

Q. Yes, sir.

Q. Now, did you learn of the arrival of the goods
by rail?

A. T did.

Q What did you do about it, about getting pos-
session of them?

A. T was notified by the Erie Railroad that there
were two cars of goods on the track.

Q To what officer of the road did you go?

A. Mr. Wescott, the agent; the local agent.
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48 WILLOUGHBY S. BATCHELLER, Recalled.

Q What took place between you and Mr. Wes-
cott about the custody of the goods?

Mr. Loughran—That is objected to unless
the witness can be shown to have been
the agent of the shipper.

The Vice Chancellor—I wunderstand that
Mr. Corbin’s contention is that Garde-
mann & Jungclaus selected the Jarvis
Terminal Cold Storage Company as their
agent to receive these goods, and he is
now showing from the mouth of the
Superintendent of his agent what Garde-
mann & Jungclaus did with the railroad
—is that right?

Mr . Corbin—Yes, sir.

The Vice Chancellor—I will admit it over
your objection.

A. Mr. Wescott said that the cars were there on
the track.

Q Well, what did you tell him?

A. I asked Mr. Wescott to place them on our
sidetrack, so I could take them into the ware-
house.

Q. Go on; give the whole conversation.

Mr. Loughran—The conversation is ob-
jected to, on the ground that he is not
the agent of the shipper.

The Vice Chancellor—I will take this
testimony. It can not hurt, if I find
the company had no right to make this
contract. (To the witness) Give us the
whole conversation between you and Mr.
Wescott at this time.
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A. Mr. Wescott said that he would place them
On our track at the warehouse so I could take them
in, and the next day, if I remember right, he came
over and says to me, he says, Ul will send you over
the freight bills for this freight,” and he says, “I
don’t want you to deliver this freight or these goods
out of the warehouse until these freight charges
are satisfied.”

Mr. Loughran—I move to strike out every-
thing that was said after the delivery of
the goods.

The Vice Chancellor—I will take it all,
subject to the right to deal with it after
I get the whole thing in.

A. (Resuming) I told him I would do all I could
to retain the goods there until his freight charges
were satisfied, as far as my power was concerned.

Q What was done with the freight bills?

A. The freight bills were presented to me, and I
looked them over, and sent them over to Mr. Jarvis’
office, at 68 Broad street,-New York, the very day
that I received them, and requested Mr. Jarvis to
see that they were paid.

Q. This was at the time the goods came there.

A. Immediately after the goods arrived.

Q. Immediately after they arrived?

A. Yes, sir; and I had them in the house.

A. Did you afterwards put this in writing?

The Vice Chancellor—Put what in writ-
ing?
Q. Did you afterwards give Mr. Wescott a writ-
ing?
A. I did not at that time; no, sir.

10
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Q Afterwards, I say? Did you afterwards give
Mr. Wescott a writing?

A. I replied to a letter that I received from Mr.
Wescott.

Q. (Showing witness letter). Is that your reply?

A. Yes, sir; that is my reply; that is the letter
and my reply to it.

10
Mr. Corbin—We offer the letters in evi-

dence.

Mr. Loughran—I objected to this, on the
ground that the letter was written after
the goods had been delivered; that these
petitioners cannot he bound by any tran-
sactions occurring after the delivery of
the goods.

Mr . Corbin—It is prior to the time when it
is claimed that these orders came in,
that these chattel mortgages were made,
or these other alleged liabilities incurred.
Besides, it simply ratifies the previous
understanding.

The Vice Chancellor—I will admit these
papers for what they are worth and
rule on them after the issue is more
clearly defined than it is now. These
papers may be admitted.

(The letter of Wescott is marked Exhibit
D 2, and the reply of Batcheller is
marked Exhibit D 3).

Cross-examination by Mr. Loughran.

Q Have you stated the entire conversation had
with the agent of the Erie at this time?
A. Practically the whole thing; yes, sir.
Q In whose name were these goods stored with
40 the Jarvis Company?



WILLOUGHBY S. BATCHELLER, Recalled. 51

A. In the name of G-ardemann & Jungclaus.

By the Vice Chancellor.

Q In what month was it you had this conversa-
tion with Mr. Wescott, the first conversation you
had with him?

A. In the month of January.

Q And how soon after the conversation did you 10
actually get the cars into the warehouse, get the
contents of the cars into the warehouse?

A. Oh, two of the cars came into the warehouse
before I had the actual conversation in regard to'
retaining them for charges; they were in the ware-
house previous to that.

Q The first conversation that you had was his
telling you the cars were there?

A. Two of them.

Q And your asking him to put them on your 20
switch?

A. Yes, sir.

Q Now, he did that, did he?

A. Yes, sir.

Q Then you had the contents of these cars in
your warehouse when you had this subsequent con-
versation about your retaining the goods until the
charges were paid?

A. Yes, sir.

Q With respect to that matter, when did the 30
third car come?

A. The third car came in on the 26th day of
January.

Q Was that after these conversations?

A. Yes, sir.

Q. After both of the conversations?

A. Yes, sir; and then we had still another con-
versation in regard to the freight charges on that
car which came in, the same as the others, practi-
cally speaking, and then the thing was bunched to- 40
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Q Mr. Wescott, you are Freight Agent of the
Erie Railroad Company?

A. Yes.

Q. Do you recall the receipt of several car loads
of goods consigned to the Jarvis Cold Storage Com-
pany?

A. Three cars.

Q (Showing witness number of way bills. Will
you look at these way bills; do they show the goods?

A. Yes, sir.

Q Will you please state when those goods got
there?

A. I know all about them, without looking at
them.

Q. Go ahead; when did they get there?

A. One of them got there on the 18th of Janu-
ary, 1904; the other one was placed on the 27th of
January, and the other one was placed on the 18th
—two on the 18th and one on the 27th.

Q When the first ones got there what took place
with you and the Jarvis Company people?

A. They were the first cars that were placed in
the Jarvis Terminal Cold Storage. I placed them in
there with a conversation with Mr. Batcheller, who
was the General Superintendent, under the condi-
tions that they should not—

Mr. Loughran—I object to this, on the
same grounds as before.

The Vice Chancellor—It may be under-
stood that Mr. Loughran objects to the



REEVE WESCOTT. 53

conversation between this gentleman
and Mr. Batcheller, the Superintendent,
and that the Court will admit it, sub-
ject to dealing with it after the whole
matter is in.

Q What did you say? State the conversation.

A. Mr. Batcheller said to me, “ I am looking for
two cars of poultry off of the West Shore Railroad.”
I says, “I don’t know anything about them.” He
told me later that they were down at Seventh street
and Newark avenue, on the West Shore Railroad.
I says, “I will try to get them over for you,” and I
did, and I got them there, and I delivered them to
him on the 18th of January. I told him—

Q When?

A. Well, it must be the 17th; I can’t remember
that, just the day you know. I hurried to doit. I
says, 41 will get those cars over for you just as
soon as possible. They had to move from Seventh
street and Newark avenue, Jersey City, over to Wee-
hawken, down over the Weehawken Branch,
through the tunnel and over to our place. I think
they got them on the same day. ~ I think I am safe
to say the 18th of January we got them there. I
told Mr. Batcheller, I says, ‘‘These cars came in to
you with charges unpaid; now, they must not go
out of here until my charges is satisfied.” Make
the distinction, Judge, if you please, between “ paid”
and “satisfied.”

Q Tell what he said, and what you said?

A. He said he woukh, and later he modified it
with his latter there, that, “ as long as he was General
Agent, or General Superintendent, he would.”

Q Well, now, was this conversation before or
after you delivered him the goods?

A. The same day; the same day.

Q Was it before he had unloaded the cars?
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A. Yes, sir; yes, sir; sure; I don’t do business any
other way.

Q And you ran them in on their switch, but
this conversation was before he unloaded the cars.

A. 1 put these cars in to his siding, so he could
have them; yes, sir.

Q Now, what did you do about the freight bill?

10 A. I rendered him a freight bill for the three
cars in question; you are only asking me about
two; there is a distinction there.

Q. What conversation took place as to the third
car?

A. He said, “I will refer them to Mr. Jarvis,”
who was the President.

Q. What conversation took place as to the third
car?

A. The third car?

20 Q Yes?

A. Why, the same as the previous ones; he
said, ‘‘They have all been referred to Broad street,
New York,” where the Treasurer was.

Q. I am asking you what conversation took place
with Mr. Batcheller with reference to the third car;
just answer that, please.

A. I asked him about the payment of the charges.
He said, “The freight bills have been referred to
young Mr. Jarvis, Broad street, New York,” I for-

30 get the number.

Q Well, what did you say as to that then?

A. Well, then I says, ‘‘Are the charges coming?”
He says , “I think so.”

Q What about the delivery of the goods? What
did you say to him about holding on to the goods,
if anything?

A. Why, just whatl told you; I said the goods
were not to be delivered until the Erie Railroad
freight charges were satisfied—not “paid,” please

40 make the distinction, not “paid,” “satisfied.”
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Q I am asking you what was said, never mind
the distinction, when you gave him those goods to
put into his warehouse; what did he say about
whether he would hold on to them or what he would
do about them?

A. He said, “Mr. Westcott, those goods shall not
go out of here until the freight charges are paid;”
he did not say “satisfied,” he said “paid.”

Q Now, then, when did you next have any con-
versation with him?

A. Oh, I had one dozen; and I rendered them
new freight bills, duplicates.

Q Now, how about these papers here (referring
to Exhibits D 2 and D 3); what took place in regard
to them?

The Vice Chancellor —How can we have
any conversations in regard to those?
Those are written papers.

Q Did you have any conversation with him in
reference to sending a paper?

A. One dozen times.

Q Well, about sending these papers, about your
getting these orders from him?

Mr . Loughran—I object to any conversation,
inasmuch aswe have the written instruc-
tions about them.

Q. I am asking whether you had a conversation
about getting from him any paper? What led you
to write that letter to him, of which you have the
copy?

A. Why, because the conditions got such that it
was necessary to have something of this kind in
writing.

Q. Well, did you have any talk with him about
getting something in writing?
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A. Yes; I talked with him a day or two before,
and he said he would give me anything I wanted in
that direction,

Q Then you wrote that letter?

A. I wrote that letter; yes, sir.

Q. That is a copy of your letter?

A. That is a copy of my letter; yes, sir.

10 @ What is the date of the letter?

A. March 22, 1904.

Mr . Corbin— We ask for the production of
the letter written March 22, 1904, to
the Jarvis Company.

The Vice Chancellor —Of whom do you
ask that? These petitioners cannot pro-
duce it; these petitioners are not the
Jarvis Company; you cannot call upon

20 them for that letter. You will have to
serve a subpoena duces tecum.

Q. At the time you wrote that letter did you have
a carbon copy of it?

A. Yes, sir.

Q (Showing witnes» paper)—Is that the carbon
copy?

A. Yes, sir.

Q. Of the original letter sent?

A. Yes, sir.

Q To which thatis the reply? (Showing wit-
ness another letter).

A. Yes, sir.

Mr . Corbin—1I submit, your Honor, the car-
bon copy of the original, of which this is
an impressson.

The Vice Chancellor—That is not compe-
40 tent.
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Mr. Corbin—My understanding is that a
press or carbon copy is admissible.

The Vice Chancellor—Yes, if you show
that the original cannot be produced.

Mr . Corbin—No, it is admissible as original
evidence, as primary evidence. I know
that has been held as to a press copy, and
Mr. Hobart thinks the same ruling has
been made as to a carbon copy.

The Vice Chancellor —MTr. Loughran may
not object to the letter on the ground
of its competency, he may merely object
to the letter on the ground of its rele-
vancy. If he does not object on the
ground of'its competency, I will admit
it, and rule on the relevancy later.

Mr. Loughran—I object to its relevancy.

The Vice Chancellor —The paper may be
admitted then as evidence, to be hereaf-
ter ruled upon when the entire case is in.

Cross-examination by Mr. Loughran.

Q. When were these conversations had in refer-
ence to the delivery of the car, before or after the
delivery?

A. The conversation about the two cars that came
to us from the West Shore Eailroad on January
18th was on January 17th or 18th, I can’t just say,
you know; I can’t remember those things.

Q. The day following, wasn’t it?

A. 1 think so; I hurried to get them there.

Q. The day following what?

A. 1 didn’t say the day following the delivery, I
say the day following the conversation.
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By the Vice Chancellor.

Q He asked yon whether the conversation was
after the delivery or before the delivery?

A. When this storage house was opened I was
very ambitious to put it on a good basis—

Q. That is not what you are asked You are
asked whether the conversation was the day of the
delivery, the day before the delivery, or the day
after the delivery.

A. 1 cannot answer a question of that kind; it is
not a relevant question.

By Mr. Loughran.

Q Your counsel has charge of the relevancy of
it.

A. If you ask me whether this delivery was made
on the day of the conversation with Mr. Batcheller,
then I can answer that.

Q. I ask the question just as it was put, and I
ask for a ruling of the Court on it.

A. I can’t answer that; I don’t know how to, sir;
if you put it in another way I will answer it; I can-
not answer a question of that kind.

By Mr. Corbin.

Q. Was this conversation when Mr. Batcheller
told you the goods should not go out of the ware-
house until your freight was paid, before the goods
were out of your control or after?

Mr.Loughran—I object.
The Vice Chancellor —I will not permit

that question.

Q Where were the goods at the time of this con-
versation?
A. How do I know where they were?
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were they in the car? Had they been

taken out of the car and delivered into the ware-
house, or were they still in the custody of the ware-
house company?

The

Vice Chancellor—I will not permit
that question. I will not permit you to
put the word ‘‘custody” in there. You
may ask him as to the physical fact, as
you did a while ago, but you must not
interpolate into the question any ques-
tion of “custody.”

Q You say you don’t know where the goods were
at the time of this conversation; I ask you whether
they were in the car or not at the time you had the
conversation.

A. I can simply answer that they were in the
possession of the West Shore Railroad, two of the

cars.

The

Vice Chancellor—Strike out that an-
swer about in whose possession they
were. You can ask him the fact, Mr.
Corbin. I am not ruling against you on
the question as to the fact, but I will not
have the witness interpret the law.

Q. You had this conversation while they were in
the hands of the West Shore Railroad?

A. Yes,

The

Mr .

sir; two cars.

Vice Chancellor—Strike that out.
You may ask this witness the fact, but
I will not have the witness decide the
law of the case.

Co rbin—I donot understand the Court’s
objection. These cars came to the Erie
from the West Shore—

40
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The Vice Chancellor—You may ask the
witness where the cars were, and I will
determine that question.

Q. Wheie were the cars when you had this con-
versation; on what track?

A. I cannot answer that except from the billing

10 here. Here is where they were, according to the
billings.

Q Well, on what tracks were they?

A. I don’t know. They were billed to me from
Weehawken, and the record shows they came from
the West. Shore Railroad, on the West Shore Rail-
road tracks, two of them. Now, let me try to be
fair. [ want to answer the question right.

Q. You are speaking now of your first inquiry
about the cars. Now, when they came into your

20 yard, where did you send them, on to what siding?

A. Jarvis Terminal Cold Storage’s—two cars.

Q. On their siding?

A. Yes, sir.

Q Now, then, when you first discussed it what
was your expectation then about getting the
freight?

Objected to.

The Vice Chancellor—I will not permit
30 that question, Mr. Corbin.

Mr . Corbin—The point is here: it would
make no difference where they were de-
livered if they were delivered in the ex-
pectation of the payment of freight.

The Vice Chancellor—This gentleman’s
expectation is not probative of anything.
I would take any fact, but I will not
take expectation, hope, thought or fear.
40 Let him state the facts.
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Q Wasthis conversation about holding the goods
until the freight was paid before or after the cars
were on the Jarvis siding?

A. Prior.

By Mr. Loughran.

Q. Mr. Batcheller has sworn that these conver-
sations took place after the goodshad been delivered
into his warehouse?

A. That may be.

Q. Well, did he swear to the truth or not?

The Vice Chancellor—He says “that may
be.”

A. It is a question between Mr. Batcheller and I.

The Vice Chancellor—The witness says it
is a question of veracity between Mr.
Batcheller and him.

C. Howell Clarke, sworn.

Direct examination by Mr. Corbin.

Q Mr. Clarke, you are in the warehouse busi-
ness?

A. Yes, sir.

Q How long have you been in that business?

A. Ten years; going on eleven years.

Q Do you know the customs of the trade with
reference to the receipt of goods from railroads and
other carriers?

A. Well, I have a general idea; an idea, rather,
of the general methods employed.

Q Well, suppose the goods are delivered to
the carrier with a freight bill, what is the under-
standing in that case?

Mr. Loughran—I object to that; he has
hardly been qualified as an expert.
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Q. What is your experience of this business; you
say you have had ten years’ experience?

A. From tento eleven years, yes.

Q Have you been accustomed to receive goods
from various carriers?

A. Yes, sir.

Q Railroad carriers?

A. Yes.

Q Have you been accustomed to receive them
for your company?

The Vice Chancellor—It has not been tes-
tified that he was connected with any
company.

Q Well, which one, the Terminal Warehouse
Company?

A. Yes; the company with which [ am at present
connected.

Q. Are you familiar with the business of other
companies as well?

A. From general conversation.

By Mr. Loughran.

A. What do you mean by “general conversa-
tion?”

A. From actually being in that line of business;
people gather together and talk, and in that man-
ner we get the idea of what the others are doing.

Q. Whom are you employed with now?

A. Terminal Warehouse Company.

Q Where are they located?

A. At Fifty-ninth street and North River, at
twenty-seventh and North River, New York.

Q. Is the Erie Railroad connected with that com-
pany in any way?

A. Connected how, do you mean?

Q. Own stock init?
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A. None whatever, that I know of.

By the Vice Chancellor.

Q. What is your connection with the Terminal
Warehouse Company now?
A. Assistant Secretary.

The Vice Chancellor—The witness may 10
answer this question.

Former question repeated, as follows:

Q Well, suppose the goods are delivered to the
carrier with a freight bill, what is the understand-
ing in that case?

The Vice Chancellor—Well, how does that
become material in this case? [ do not
recall that there is any testimony that 5,
these goods were delivered to the carrier
with a freight bill.

Mr . Corbin—Delivered by the carrier to the
warehouse company with a freight bill.

The Vice Chancellor—I donot understand
that they were delivered to the ware-
house company with a freight bill. I
fail to remember any one single item of
testimony to the effect that the goods
were delivered to the warehouse company
with a freight bill. Whose testimony
do you think established the fact that
freight bills accompanied the goods?

30

Mr . Corbin—The testimony of the witness
Mr. Wescott is that the arrangement was
made that they should be held, and he
subsequently did send the bills to him.

The Vice Chancellor—Oh, I admit that,
but this question I do not have to de- 40
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cide, because ifcis not sworn to in the case
by anybody, and there is no use having
a hypothetical question put which would
not help me to decide any point which is
in issue; and there is no issue to which
this testimony is relevant.

Q What is the practice, when goods are deliv-
ered to awarehouseman and the freight is not paid
at the time, with reference to the provision the
warehouseman makes?

A. The warehouseman must be advised by the
railroad company as to whether the freight has been
paid or not.

Q. Suppose they are advised it has not been paid,
what is the practice of the warehousemen with re-
gard to the custody of the goods?

M. Loughran—I object, because there is no
evidence that at the time these goods
were delivered the warehouseman had
any notice from the railroad company
that the freight had not been paid.

The Vice Chancellor —I think Mr. West-
cott testified that it was prior. [ will
take it underthat idea.

A. I can tell you what the practice of our ccm-
Pany is-

Q. What isthe general practice, as far as it is
known to you, as to holding on to the goods.

A. The prudent method—

Q. I am not asking for the prudent method; what
is the custom.

A. The custom, so far as I know, is to hold those
goods until those charges are paid.

Cross-examination, by Mr. Loughran.

Q. Mr. Clarke, under those circumstances, doesn’t
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the warehouseman store the goods in the warehouse
in the name of the railroad company?
A. It is my opinion that that is done that way.

By Mr. Corbin.

Always?

No.

What is that?

Not always; sometimes it is done that way,
and sometimes stored in the name of the owner.

O PO

Mr. Loughran—1I move to strike out the
whole of this evidence, because the evi-
dence shows that it is not the custom.

The Vice Chancellor —It may stay in for
what it is worth. If it is not the gen-
eral custom it may not weigh; but it
may stay in for what it is worth.

Palmer Campbell; sworn.

Direct examination by Mr. Corbin.

Q. Mr. Campbell, you are in charge of a storage
warehouse, are you not?

A. I am President of one; yes, sir; President of
the company.

Q. And you have been in that business for a num-
ber of years?

A. About twenty-five years.

Q. And you are familiar with the modes of busi-
ness?

A. Yes, sir; I think I am.

Q. Whatis the custom of business of warehouse
companies when they take goods from a railroad
company, freight unpaid?

A. We hold the goods subject to the payment of
the freight.
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Q. You are one of the Receivers in this case, are
you not?
A. Yes, sir.

Cross-examination by Mr. Loughran.

Q. Do you then act as agent for the railroad com-
pany in the collection of the freight?

Mr . Cor bin—1I object to that as immaterial.
That is a question of law, isn’t it?

The Vice Chancellor —Ask him what the
fact is, and we will determine for whom
he is agent. Ask him the fact about
what they do about getting the money,
and paying it over.

Q. Explain the method of getting this money and
paying it over to the railroad company?

A. The railroad company send the goods to the
warehouse and notify us that there are charges
against it for freight, and we notify the customers
that these goods are held subject to the payment
of freight and storage charges.

Q. In those cases, in whose name are the goods
stored?

A. They are stored in the names of the owners
of the goods, unless the railroad companies speci-
fically hand the goods to us without our knowing
who the owners are, and then it is stored in the
name of the railroad company; quite often railroads
will send goods to the warehouses for storage, and
we don’t know who the owners of the goods are; in
that case they are stored in the name of the railroad
company.

Q. When you say that you notify the shipper
that you are holding the goods for freight, you
mean by that, that you are holding the goods for
the freight which you have advanced to the railroad
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company, or are obligated to pay the railroad com-
pany?

A. No, sir; I do not; we do not consider ourselves
obligated to pay the freights unless we can get them
out of the goods; hold the goods for them.

Q. What, then, is the relation between yourselves
and the railroad company?

Mr. Corb in—1 object to that; I think that
is a question of law; I have my own
view of that; I think they are deposi-
tories for two people; that they are de-
positories for both the railroad company
and the owner.

The Vice Chancellor —I think Mr. Lough-
ran is along the right line, but his ques-
tion is framed to bring out the legal
question rather than the question of
fact.

Q. What do you do in case you do not get the
freight?

By the Vice Chancellor.

Q. Suppose you notify the shipper that you are
holding these goods subject to payment of freight,
and he don’t send you the freight, what do you do
then?

A. We hold the goods, and if a year has expired
and they are still in our warehouse— provided they
are not perishable— we sell them for charges, which
would include the freight and the handling, and so
forth.

Q. And how does the railroad get the freight?

A. It getsit from us.

Q. Suppose the shipper should sell the goods to
me while they are in your warehouse, and I brought
you the shipper’s assignment of your receipt, would
you deliver the goods to me?
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A. Not without the freight and storage charges
being paid.

Q. If I paid you the freight and storage charges,
then you would deliver the goods to me?

A. I would.

Q. Then how would the railroad company get its
freight?

A. Get it from us.

By Mr. Loughran.

Q. In those instances where you are holding for
freight, is it customary for the warehouse company
to issue a clean warehouse receipt, a clean negotia-
ble warehouse receipt?

A. Well, negotiable warehouse receipts, I think,
without variation, have a sentence on them, print-
ed or written, that “these goods are held subject to
all charges.”

By the Vice Chancellor.

Q. Well, does that include anything but storage
charges?

A. That includes whatever charges the ware-
house has against them.

Mr. Loughran—I object to that, because
that is a matter of law.

The Vice Chancellor —1I think the state-
ment the witness makes is a perfectly
proper one. Whether or not that
would include the freight charges is a
matter of argument, I think. We will
have to determine, under the latv,
whether it doesinclude that or not.

Defendant Bests.

Both Sides Close.
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EXHIBIT P 1.

Letter from Gardemann & Jungclaus to Third
National Bank, dated February 3d, 1904, same as
Exhibit G, attached to deposition. See p. 102

10
EXHIBIT P 2.
$5,000.00. Newhall, la., Jan. 4, 1904.
At sight pay to the order of Third National Bank
of Jersey City, Five thousand and 00-100 dollars.
Value received and charge the same to account
of To Jarvis Terminal Cold Storage Co.
GARDEMANN & JUNGCLAUS.
Jersey City, N. J. 20
(Endorsed).
Jarvis Terminal Cold Storage Co.,
R. M. Jarvis,
Pres.
EXHIBIT P 3. 30

$5,743.00-100.
Jersey City, N. J., Feb’y 8th, 1904.

On demand after date, for value received we
promise to pay to The Third National Bank of Jer-
sey City, N. J., or order, at the office of said Bank,
in funds current at the New York Clearing House,
Fifty-seven hundred forty-three 00-100 dollars,
(with interest at the rate of 6 per cent, per annum),
having deposited or pledged herewith, as collateral 40
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security, for the payment of this or any other lia-
bility or liabilities of the undersigned to said bank,
due or to become due, or which may hereafter be
contracted or existing, with authority to sell at
public or private sale, in the manner and on the
terms hereinafter stated, on the non-performance
of this promise, or any of its conditions, the follow-

ing property, viz:

Warehouse receipt Jarvis Terminal Cold Storage

Co., No. 1.

In case of depreciation of said securities, or either
of them or any which may be hereafter pledged for
this loan, a payment shall forthwith be made on
account, or additional securities given satisfactory
to said bank, so that the market value of the col-
lateral shall always he at least twenty per cent, more
than the amount unpaid on this note. In case of
failure so to do, this note shall forthwith become
due and payable, anything herein contained to the
contrary notwithstanding, with full right, power
and authority to the said bank, or the holder or
holders hereof, without further demand or notice,
to sell, assign and deliver the whole or any part of
such securities, substitutes or additions, at any
Broker’s Board, or at public or private sale at their
option, at any time or times thereafter, Without ad-
vertisement or notice, and also with the right to
become purchasers thereofat such sale or sales,
freed and discharged from any equity of redemp-
tion; all interest, and legal or other costs, charges
and expenses for collection, sale and delivery to be
deducted from the proceeds of such sale, and the
residue applied on the liability or indebtedness
under this note and agreement; the overplus, if any,
to be returned to the undersigned, except as herein-
If there be any deficiency the under-
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signed hereby promises to pay the same forthwith.
And it is hereby agreed and understood that any
excess of security upon this note shall be applicable
to any other note or claim held at the time of de-
fault by said bank, against theundersigned, whether
then due or not due, making proper rebate for in-
terest and liabilities not then due.

The undersigned hereby further authorizes the
said bank at its option, at any time, to appropriate
and apply to the payment of any of the said lia-
bilities, whether now existing or hereafter con-
tracted, any and all moneys now or hereafter in the
hands of the said bank on deposit, or otherwise, to
the credit of belonging to the undersigned, whether
the said liabilities are then due or not due. All the
provisions of this instrument shall innure to the
benefit of the holders or assigns thereof; collaterals
to be returned on due payment of this note at ma-
turity, unless sold or held under the provisions
hereof.

Jarvis Terminal Cold Storage Co.,
R. M. ]ar vis, Pres.
R. M. Jarvis, Jr.,
Treasurer.

(Stamped)—Third National Bank. Paid. Apl.
28, 1904. Jersey City, N. J.

EXHIBIT (G. W. B. 1).

Demand note for $5,743.00—Gardemann & Jung-
claus to Jarvis Terminal Cold Storage Company.

Dated Feb. 3, 1904.
(Same as Exhibit H, attached to depositions; see
P )
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EXHIBIT (G. W. B. 2).

Order from Gardemann & Jungclaus to Receiver.

Dated April 9, 1904.

(Same as Exhibit I, attached to depositions;
see p. I#*—).

EXHIBIT (G. W. B. 3).
Stipulation by Receiver.

(Same as Exhibit C attached to petition; see
P- “tS—)

20 EXHIBIT D 2.
Jersey City Local Station.
Jersey City, March 22, 1904.

Jarvis Terminal Cold Storage Co.,
Jersey City, N. J.

Gentlemen:

You have in your storehouse property from cars
No. 10090 M. D. T.— 8864 M. D. T., 61279 Erie
30 with total freight charges amounting to $729.54 and
I have the promise of your General Superintend-
ent, Mr. Batchelor, that this property will not be
delivered from your storehouse until the freight
charges have been satisfied to the Erie R. R. through
me and I look to you to protect me in this direc-
tion and wish you would write me that you will
do so.
Yours truly,
R. Westcott,
40 Agent.
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EXHIBIT D 3.
Jarvis Terminal Cold Storage Co.
At Terminus of Erie Railroad.

12th and Provost streets, Jersey City, N. J.
R. M. Jarvis, W. S. Batchellor, Ro. M. Jarvis, Jr.

Presk Supt. Sec’y and Treas.
Chas. F. Case, Jas. H. Blakemore,
Vice-President. Asst. Secy.

Telephone 792 Jersey.

March 23d, 1904.

Erie R. R.
Mr. Westcott, Agent,
City.
Dear Sir:

Your letter dated March 22d received contents of
same noted. WIill say in reply that the property
you have reference to I will do everything I can to
see that the property is not moved until your claim
for freight charges is satisfied as long as I remain
Superintendent of the Jarvis Terminal Cold Storage
Warehouses.

Yours truly,
Jarvis Terminal Cold Storage Co.
W. S. Batcheller,
Supt.
Stamped,
(Erie Railroad Co.,

March 24, 1904,
Jersey City Local Station.)
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74 COPIES OF WAY BIELS.
COPIES OP WAY BILLS.

(1)

Erie Railroad Company.
From Weehawken, N. J., to Jersey City Local.

A (Date of way-bill) Jan. the 16, 1904.
(Series and number of W. B.) T 464.
(Car Initials) M. D. T. (Car number) 8864.
(Marks, consignee and destination) Jarvis Cold
Storage Co., J. City.
(Articles and classification) 16 bbls. eggs, 56 tubs
butter, 60 bbls. D. poultry.

W. S.R. R.
(Weight) 20130.

A (Freight) $10.07.
(Advances) $206.71.

Erie Railroad Company.

()
From Weehawken, N. J., toJersey City Local.

30 (Date of way-bill) Jan. the 16, 1904.
(Series and number of W. B.) T463.
(Car Initials) M. D. T. (Car number) 10090.
(Marks, consignee and destination). Jarvis Cold

Storage Co., Jersey City.
(Articles and classification) 121 bbls. poultry.
W. S. R. R.

(Weight) 24400.
(Freight) $12.20.

40 (Advances) $267.18.
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Erie Railroad Company,
()
From Hammond, Ind., to Jersey City Local.

(Date of way-bill) Jan. the 18, 1904.

(Series and number of W. B.) T 547.

(Car Initials) Erie. (Car number) 61279.

(Marks, consignee and destination). Jarvis Ter-
minal Cold Storage Co.

(Articles and classification) 137 bbls poultry.

(Weight) (Freight) (Advances)

20400 $151.98 $71.40
Less C. ]J.
switch................ 3.50 3.50
$148.48 $74.90 20

STIPULATION AS TO DEPOSITION.

The petitioners, Wiestern Cold Storage Company,
Sanborn-Farrell Company, Palmer Campbell and J.
Warren Hardenberg, Receivers of Jarvis Terminal
Cold Storage Company, Erie Railroad Company,
respondent, by their respective solicitors, hereby 30
stipulate that the depositions of George Dietrich, of
the City of Chicago, Illinois, and of William Gar-
demann, of Benton County, Iowa, may be taken
without further notice, before G. Fairbairn, a No-
tary Public in and for the State of Illinois, at the
office of W. O. Johnson, in the office building
known as “The Rookery,” in the city of Chicago,
Illinois, at eleven o’clock in the forenoon of first day
of September, nineteen hundred and four, or at
such adjourned day as may be agreed on in Chi- 40
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cago. Said depositions may be taken stenographic*
ally before such stenographers as may be agreed
upon by the parties who attend at the taking of the
depositions, but the depositions are to be signed by
the witnesses.

Dated Jersey City, N. J., August 22nd, 1904.

FRANK E. LOUGHRAN,
Solicitor for Petitioners.

McDermott & fisk,
Solicitors for Receivers.

COLLINS & CORBIN,
Solicitors for Erie Railroad Company.

On the day and hour appointed and set by the
stipulation of counsel for the parties hereto, Mr.
Frank E. Loughran appeared on behalf of the peti-
tioners, and Mr. W. o. Johnson on behalf of the
Erie Railroad Company, and the taking of deposi-
tions was duly adjourned until 2 P. M. of the follow-
ing day, September 2nd, 1904, by consent, at which
time Frank E. Loughran again appeared on behalf
of the petitioners, and W. o. Johnson on behalf of
the Erie Railroad Company, whereupon the follow-
ing proceedings were had:

It was stipulated and agreed by the counsel for the
respective parties that all objections as to incompe-
tency, irrelevancy and immateriality and the gen-
eral objection as to leading questions should be con-
sidered as having been made at the proper time and
place, and their disposition reserved for the final
hearing of the cause.
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IN CHANCERY OF NEW JERSEY.

\ On Bill, etc.
Between Petition of Wes-

Gustav W. Lembeck, tern Cold Sto-
C lainant rage Company
omplainant, and of San.

and born - Faireti
Co.

Depositions ta-

Jarvis Terminal Cold Storage
ken on behalf

C ..

ompany, of Petitioners

Defendant. pursuant to
stipulation.

The undersigned, G. Fairbairn, having been duly
sworn, faithfully, fairly and impartially to take the
said depositions, the following witnesses were duly

examined:

George Dietrich, a witness produced on the
part of the petitioners, being first duly sworn ac-
cording to law, on his oath deposes and says: (Di-
rect examination by Frank E. Loughran, cross-ex-
amination by W. o. Johnson.

Direct examination.

Q What is your name?

A. George Dietrich.

Q. Where do you reside and what is your busi-
ness or occupation?

A. Chicago, Cook County, Illinois. Secretary of
the Western Cold Storage Company.

Q. Are you familiar with the corporation of the
Western Cold Storage Co.?

A. Yes, sir.

Q. Please state under what laws the Western
Cold Storage is incorporated?

A. The laws of Illinois.
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78 GEORGE DIETRICH.

Q Do you know the firm of Gardemann & Jung-
claus of Newhall, Iowa?

A. Yes, sir.

Q. How is that firm constituted?

A. It consists of William Gardemann and Adolph
Jungclaus.

Q. Has the Western Cold Storage Company had
any business relations with Gardemann & Jung-
claus?

A. Yes, sir.

Q. Please state what relations they have had re-
cently?

A. The Western Cold Storage Co. has advanced
the firm of Gardemann & Jungclaus certain moneys.

Q. State at what time and what amount was ad-
vanced to Gardemann & Jungclaus?

A. Mr. Gardemann came to us, told us that he
had certain quantities of poultry stored in Jarvis
Cold Storage & Warehouse Co., and on March 22nd
we advanced them $1,300.00; on April the 20th $1,-
400.00; total of $2,700.00.

Q. What security did Gardemann & Jungclaus
give the Western Cold Storage for this money so
advanced?

A. Mr. Gardemann gave us a chattel mortgage
on the equities due him for this poultry.

Q Going back to this chattel mortgage, to the
time when the cash was actually advanced, what
was the understanding between Gardemann &
Jungclaus and the Western Cold Storage Co.?

A. That the equities of the poultry stored in Jer-
sey City were to be paid us through our agents in
New York City, Messrs. Sanborn-Farrell Co.

Objected to on the ground that the witness
should state the terms of the contract
and not its legal effect.

Q. Mr. Dietrich, please state the terms of this con-
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tract in relation to the lien given by Gardemann &
Jungclaus.

A. Mr. Gardemann called at my office, the West-
ern Cold Storage Co., 39 North State street, and
told me that he was in need of money to help him
out in his business, and he said: £While I have no
shipments to give you to-day, I will have some
light along, but 1 have got a certain quantity of
poultry stored with the Jarvis Cold Storage Co.,
and if you will advance me some money I will agree
to give you a chattel mortgage on whatever may be
coming to me on what equities I have on this
money; | then asked him to show me his storage
papers, so that we could figure out with him. He
showed me those papers and we telegraphed Mr.
Farrell, of the firm of Sanborn-Farrell Co., New
York, asking the value of those goods, and on re-
ceiving a reply I told Mr. Gardemann that we would
gladly accommodate him. We also wanted it un~
derstood that we were to have his continued ship-
ments. As a storage company, naturally we were
looking for additional business in a storage way.

These statements of the witness objected to,
on the ground that the witness has no
right to state conversations between
himself and Mr. Gardemann.

Q Was this one of the first advances made?
A. This is one of the first advances made.

Original chattel mortgage offered in evidence.
Witness is handed Exhibit “A” and

asked if he recognizes that instrument.

Q What is the instrument and when was it
given, and what for?
A. It is a chattel mortgage given for moneys ad-
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vanced on poultry stored in the Jarvis Cold Storage
Co. The instrument was executed on May 2nd,
1904.

Objected to same as above.

Q Will you look at the affidavit which accom-

panies that chattel mortgage and state whether the

Id facts sworn to by Mr. Farrell as your agent are
.true or not?

A. They are.

Q At the time this money was advanced to
Gardemann & Jungclaus, state what lien on the
poultry that you had knowledge of?

A. We had liens on all of the poultry.

Q You do not get my question. State what
liens held by other people upon this poultry and
merchandise in storage that you had knowledge

20 of at the time that you advanced this money?

A. Why, we had no knowledge of any liens.
There were none, so far as we knew.

Q Did you not know that the Third National
Bank of Jersey City had advanced money on the se-
curity of this merchandise?

A. No, sir; positively not.

Q Did you understand at the time this money
was advanced that the lien given to you was a
first lien?

SO A. Yes, sir.

Q. Did you not have knowledge that the railroad
companies as common carrier had lien for freight
upon this merchandise?

A. No, sir.

Q Doyou know as a fact whether the freight
charges on this merchandise in question has been
paid?

A. Do I know as a fact whether it has been paid?
Why, I understood it was paid. Mr. Gardemann

)
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told me so, the man for whose account the goods
were stored.

Objected to.

Q. Speaking of the present moment. Do you
know whether those charges have been paid or
not?

A. 1do not. 10

Q What correspondence, if any, have you had
with your agents in relation to this matter?

A. We have had a great deal of correspondence
with relation to this particular case. I could bring
it down if it is necessary.

Q. In what position does the Western Cold Stor-
age stand in the event that Sanborn-Farrell Co.
are not repaid the money which they advanced and
pledged with the Receiver?

A. Why, we lose our money. 20

Q. Mr. Dietrich, how long have you been con-
nected with cold storage warehouses?

A. About three years.

Q. Are you familiar with the rules and customs
prevailing among cold storage warehouses through-
out this country in relation to freight charges?

A. Tam.

Objected to, on the ground that witness is

not an expert on that subject. 30

Q. Do you have any knowledge of the customs
prevailing in Jersey City in relation to freight
charges?

A. T will answer that by saying that as members
of the National Warehousemen’s Association we are
cognizant practially of all customs pertaining to
warehousemen in the United States.

By Mr. Gale.

Q Do you know as a matter of fact, Mr. Dietrich, 40
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have you any knowledge what the customs are in
Jersey City?

A. Do I know of my own knowledge as a matter
of fact what the customs are? [ do not, except
what we have gleaned from conversations with
warehousemen on visiting them in the East and also
what has taken place at the Warehousemen’s As-
sociation meetings that we hold annually, where all
these coustoms pertaining to warehouses are dis-
cussed openly. That is the only knowledge that I
have.

By Mr. Loughran.

Q Will you state what the custom is among
warehousemen in relation to freight charges?

Objected to by Mr. Gale.

A. If a railroad company should get a carload of
perishable goods that in their estimation needed
protection and the goods were shipped to shipper’s
order, the custom is for the railroad company to de-
liver those goods to us and ask us to surrender
them on payment of charges and delivery of origin-
al bill of lading. We thereby act as agents for the
common carrier, but where the goods are consigned
direct to John Smith or Sam .Jones and they lay
around on the track, they often turn these goods
over to us to be stored for this man’s account and
we pay the railroad company their freight charges
and we collect it from Mr. Jones.

Q. In the latter case the warehouseman becomes
personally responsible to the railroad company?

A. Absolutely.

Objected to.

Q And the railroad company abandons its lien

40 upon the merchandise?
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A. Absolutely.
Objected to.

Cross-examination.

Q You say that at the time you made these ad-
vances you had no notice of any lien against the
poultry in Jersey City?

A. No, sir.

Q. Do you know whether anybody connected with
your company did have any such knowledge?

A. No one did.

Q. You are sure of that?

A. Yes, sir; positively.

Q. Had you any knowledge of the arrangement
with the Sanborn-Farrell Co. by which they were
to have certain of this poultry?

A. Yes, sir.

Q You knew about this?

A. Yes, sir; I made the arrangement.

Q. Are the Western Cold Storage Co. and San-
born-Farrell Co. connected?

A. They are our agents.

Q. They are your agents in New York?

A. Yes, sir.

Q You knew then that they were getting certain
of this poultry and butter and eggs, whatever it
was, out of the storage there as they advanced
moneys, did you?

A. Well, I knew after they got it.

Q Did you know before they got it that they
were going to get it.

A. We supposed they were going to get it.

Q You did make the arrangent?

A. 1 did not make the arrangement with the Cold
Storage Co. We made the arrangement whereby
Sanborn-Farrell Co. was to handle the goods and
whatever the advances were they were to pay the
advances.
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84 GEORGE DIETRICH.

Q And you repaid them?

A. Oh, no; they repaid themselves out of thé pro-
ceeds and it was the amount over and above the ad-
vances that went to our firm.

Q. Did you know at the time you agreed to make
these advances of the $1,300and $1,400 that the
Sanborn-Farrell Company had advanced certain
amounts on the poultry, and had taken -certain
amounts of the poultry and butter out?

No, sir; they had not done so at that time.
To whom was this $2,700 paid?

Mr. William Gardemann.

Himself?

Yes, sir.

. Is the Western Cold Storage Company incor-
porated?

A. Yes, sir.

Q. Where?

A. Illinois.

Q An Illinois corporation?

A. Yes, sir.

Q. Do you know what the poultry and butter that
were in storage there actually sold for?

A. Do I know? No, 1 don’t know; that is, I
don’t know whether the account that I got was a
final accounting; I don’t remember that.

Q From whom did you get the account?

A. Sanborn-Farrell Company.

Q Sanborn-Farrell Company then would know
all about that, and their papers would show all the
amounts that it actually brought?

A. Yes, sir.

Q Why didn’t you take this mortgage at the
time you made the advances?

A. Why didn’t we take this mortgage at thetime
we took the advance? We were doing a running
business with Mr. Gardemann and when this ques-
tion came up he said that he would be in later and

CrO>0 >
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execute these papers. We were getting some goods
on which they were making drafts right along and
we supposed there would be certain equities in this
until his account became overdrawn with us. We
then insisted on his coming to Chicago and execut-
ing these papers.

Q Then you were doing other business with
Gardemann & Jungclaus all the time right along?

A. Oh, yes; we did lots of business with them.

Q And you did not as a matter of fact take this
mortgage until the other business dropped low?

A. No, sir; this mortgage was promised us at
the time when Mr. Gardemann spoke to me about
the poultry, but we could not come to any agree-
ment or any settlement, because we were in corre-
spondence then with Sanborn-Farrell Co. as to about
what we could get. We made the first advance on
these goods in March and the next advance before
we got around to find where we were at was nearly
a month later. [t was April 20th.

Q April 20th you made the second one and did
not takes the mortgage until the 2nd of May?

A. Yes, sir.

Q. Mr. Gardemann was dealing with you all the
time with other shipements and consignments,
wasn’t he?

A. Yes, sir.

Q. I see that butter was put into the mortgage;
56 tubs of butter was scheduled in the mortgage.
Am I right?

A. Yes, sir. TLat is correct.

Q. Did you know that that butter was not in
storage at the time the mortgage was given?

A. No, sir.

Q. As a matter of fact, Mr. Dietrich, about all
your company knew about the condition of that
stuff in Jersey City was what Mr. Gardemann told
you, wasn’t it—when you made the adavnces?
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86 WILLIAM GARDEMANN.

A. No, sir.

Q What else did you find out about it?

A. When he asked us for this money we wired
Mr. Farrell to inspect the goods and tell us the value
of it and wired him an inspection order on the goods
signed by Mr. Gardemann. We certainly would
not advance money to anyone who would come in,
on a lot of poultry without having an investigation

made.
GEORGE DIETRICH.

Subscribed and sworn to before
me this 2d day of September,
1904.

G. Fairbairn,
Notary Public.

William Gardemann, a witness produced on the
part of the petitioners, being first duly sworn ac-
cording to law, on his oath deposes and says: (Di-
rect examination by Frank E. Loughran, cross-ex-
amination by W. O. Johnson).

Q What is your name?

A. William Gardemann.

Q Where do you reside and what is your occu-
pation?

A. Newhall, lowa; buyers and shippers of poultry,
eggs and butter.

Q What is your firm name and who is your
partner?

A. Gardemann & Jungclaus; my partner’s name
is Adolpf Jungclaus.

Q. Do you know the defendant coporation, Jarvis
Terminal Cold Storage Co.?

A. Yes, sir.

Q What business have you done with them?

A. We shipped them on January 8th, I think,
we shipped them two carloads of poultry, butter
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and eggs, and on January 16th we shipped them
a car of poultry for storage.

Q Do you recall over what lines these cars were
transported?

A. The first two cars was billed, care of Mer-
chants Dispatch via Erie from Buffalo; whether
they went that way I don’t know; that is the way
I billed them.

And how did the last car go?

The last car went via Erie Railroad.

Did you ship it from Newhall?

Yes, sir.

Upon what terms did you ship these goods to
the Jarvis Terminal Cold Storage Co.?

A. For storage—for our account.

Q What arrangements, if any, did you make
with the Jarvis Terminal Cold Storage Co., in re-
ference to the freight charges?

A. Not any.

Q What provision, if any, did you make with
any one for the payment of freight charges?

A. We made no provisions whatever; it was sup-
posed it would go the same always; the storage or
warehouse pays the freight and charges to our ac-
count.

O>O0>0

Objected to as not responsive to the ques-
tion.

Q. Did you at that time know that the Jarvis
Terminal Cold Storage Co. had not paid the freight
when they took the goods.

A. No, I didn’t*

Q. Did you direct the Jarvis Terminal Cold Stor-
age Co. to make arrangements for you with the
Erie Railroad so that you would have credit for the
freight with them?

A. Nothing whatever.
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Objected to, on the ground that these ar-
rangements and directions were in writ-
ing and that the writings should be pro-
duced.

Q. Did you ever ship any goods for storage to the
Jarvis Terminal Cold Storage Co. prior to these
shipments which you have mentioned?

A. No.

Q Have you had any business relations of any
kind with the Jarvis Cold Storage Co. other than
these transactions which are mentioned?

A. No.

Q. Have you ever had any conversation with
any of the officers of the Jarvis Terminal Cold Stor-
age Co.?

A. No.

Q. None whatever?

A. None whatever.

Q. Did you receive any telegram on February
2nd, 1904, from the Jarvis Terminal Cold Storage
Co.?

A. Yes, sir; I did.

Q. What was the contents of that telegram.

Objected to, on the ground that the original
telegram should be produced and can be
produced at the Eastern end.

A. “3:40 P. M., Feb. 2, 1904.

Jersey City, N.]J.
Gardemann J.,
Newhall, la.

Five thousand dollars is all we care to take on
your holdings here at present, including freight, in-
surance. If you accept wire First National Bank,
Jersey City, to accept and deliver papers.

Jarvis Ter. C. S. Co.”

(Telegram marked Exhibit “B.”)
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Answer objected to on the ground the tele-
gram is not referred to or used in the
pleading.

Did you reply to this telegram?
Yes, sir.
How did the telegram read?

“Newhall, .1a., Feb. 2, 1903.

Jarvis Terminal Cold Storage Co.,
Jersey City, N. J.
Wire received. Wire us the amount of
freight and insurance.
GrARDEMANN & JUNGCLAUS.

(Telegram marked Exhibit “C.”)

Witness is handed Exhibit “ C” and asked:

Q Is this telegram which you have just read the
original telegram sent by you?

A. Yes, sir.

Q. This last telegram to which you have testified
is dated February 2, 1903; is that date correct?

A. It should be 1904.

Q Did you get any reply to the last telegram to
which you have testified?

A. Yes, sir.

Q. What reply did you get?

A. “5:35P. M., Feb. 3, 1904.

Jersey City, N. J.

>Oo>0

Gardemann & Jungclaus,
Newhall,

Freight and insurance, seven hundred forty-three
dollars. Make demand note fifty-seven hundred
forty-three dollars. Draw draft five thousand dob
lars through Third Nat’l Bank, Jersey City.

Jarvis Ter. C. S. Co.”

(Telegram marked Exhibit “D.”)
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Q. Did you make any reply to the last telegram?
A. Yes, I did.
Q What reply did you make?

A. “Feb. 3, 1904.
Jarvis Terminal Cold Storage Co.,
Jersey City, N. J.

A Wire received. Will mail papers and make
draft as per your wire.

GARDEMANN & JUNGCLAUS.”
(Telegram marked Exhibit “E.”)
Witness is handed Exhibit “E” and asked:

Q. Is this the original telegram sent by you that

day?
20 Ay e

Q. Did you write any letters that day toJarvis
Terminal Cold Storage Co.?

A. Yes, sir; I did.

Q. What was the contents of the letter to the
Jarvis Terminal Cold Storage Co.?

Objected to, on the ground that it is not the
original letter.

Impression copy marked “Exhibit F.”

30
Q. The paper which you are reading from is a

copy of the original letter?

A. Yes, sir.

Q. What kind of a copy?

A. It is a copy press copy.

Q. Did you write any other letter that day in ref-
erence to the matter?

A. I wrote one to the Third National Bank of
Jersey City.

40 Q What was the contents of that?
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Objected to on the same ground—original
letter should be shown.

Impression copy of letter marked Exhibit
« G.”

Is that the original letter?

No, sir.

Is it a copy of the original letter? 10
Yes, sir; it is a copy press copy.

Witness is shown Exhibit “H” and asked:

>O >0

Do you recognize this note?
. Yes, sir.
What note is it?
. That is the note given to the Jarvis Terminal
Cold Storage Co., and was discounted at the Third
National Bank.

Q. Is this the note referred to in the letter to the 20
Third National Bank?

A. Yes, sir.

Q. By whom is this note signed?

A. Signed by me for the firm of Gardemann &
Jungclaus.

Q. Do you know if this note was discounted at
the Third National Bank?

A. 1 think it was.

Q What was done with the proceeds?

A. Why, we received $5,000 and the balance was 30
credited to the Jarvis Terminal Cold Storage Co.

Q At this time did you owe the Jarvis Terminal
Cold Storage this amount of $743.00?

A. Yes, sir.

Q What did you owe the Jarvis Terminal Cold
Storage this amount for?

A. Well, we supposed that they had paid the
freight.

Q When did you suppose that they had paid the
freight? 40

>0 >0
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A. I supposed they had paid the freight on the
arrival of goods or on the receipt of goods.

Objected to.

Q. When did you first learn that this $743.00 had
not been paid to the Erie Railroad Company?

A. Not until the Receivers refused to deliver
goods.

Q. Until they refused to deliver goods to whom?

A. To Sanborn-Farrell Co.

Q. Did you give the Receivers any orders in ref-
ence to the delivery?

A. Yes, sir; wired them and also wrote them.

Letter marked Exhibit “1.”

Witness is shown Exhibit “I1” and asked if
this is the original order for delivery.

A. Yes, sir.

Q. To whom did you send this order?

A. Sent this to Sanborn-Farrell Co.

Q Do you know if this order for delivery to San-
born-Farrell Co. was honored by the Receivers?

A. Well, at the time it was given I understood
that they delivered a certain amount of goods on
the installment plan from time to time; when we
received word that they refused to deliver goods
about one-half or three-quarters of the goods had
been delivered on the installment plan.

Q. Did the Sanborn-Farrell Co. ever advance any
money to you?

A. Yes, sir.

Q. Do you know how much?

A. I think it was about $2,260.00; somewhere
around that.

Q At the time that this money was advanced by
the Sanborn-Farrell Co. to you did you give them
any security?
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A. I think we did just about that time; shortly
after that we gave them a chattel mortgage.

Q. Before the chattel mortgage was given and-at
the time that the money was advanced did you give
to them any lien upon this merchandise?

A. No, only the mortgage.

Q Was it not the understanding at the time that
Sanborn-Farrell advanced this money that they did
so on the security of the merchandise in the freezer?

A. Yes.

Objected to as not proper to ask his under-
standing.

Q Did you have any correspondence with San-
born-Farrell Co. in which you requested them to
advance this money?

A. Yes.

Q. What was the terms mentioned in this corre-
spondence in regard to the advance of this money

Objected to on the ground that the corre-
spondence itself should be produced.

A. Why, we were to give them a mortgage on
the goods we had in storage.

Witness is handed Exhibit “]J” and asked:

Q. Do you recognize this instrument?

A. Yes, sir.

Q. What is the instrument?

A. A chattel mortgage.

Q Who executed it?

A. 1 executed it for the firm of Gardemann &
Jungclaus.

Q. Read the affidavit in the chattel mortgage and
say whether the statements contained therein ate
or are not true.
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A. Yes, sir.

Q. Do you know the Western Cold Storage Co.
of Chicago?

A. Yes, sir.

Q. Did you ever borrow any money of them on
the security of this merchandise?

A. Yes, we did.

Q. State when and how much you borrowed from
the Western Cold Storage upon the security of this
mortgage.

A. March the 22nd, we borrowed $1,300.00; April
the 20th $1,400.00, making a total of $2,700.00.

Q Have you ever paid this amount in whole or
part?

A. No, sir.

Q. Are you still indebted to the Western Cold
Storage for this amount?

A. Yes, sir.

Witness is handed Exhibit “A” and asked:

Q. Do you recognize this instrument?

A. Yes, sir.

Q. What is that instrument?

A. That is a chattel mortgage given by myself for
the firm of Gardemann & Jungclaus.

Q To whom?

2Q A. To Western Cold Storage.

40

Q. Read the affidavit accompanying this chattel
mortgage and state if the facts there sworn to by
Mr. Earrell are or are not true.

A. Yes.

Q Has theJarvis Terminal Cold Storage Co. ever
paid you any part of this $743.007

A. No, sir.

Cross-examination.

Q Mr. Gardemann, you made a note for $5,745?
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A. Yes, sir.

Q. And only got $5,000.00 on it?

A. That is all.

Q What did you do with the other $743.007?

A. The other $743.00 we supposed was paid to
the Jarvis Terminal Cold Storage Co.

Q What for?

A. Why, we supposed they had paid our freight
on those three carloads of stuff.

Q Why did you suppose that?

A. Because it is a rule or customary when you
ship goods to a cold storage company they pay all
freight and collect it from the shipper.

Q. Did they ever tell you that they had paid the
freight?

A. No.

Q You expected them to pay the freight, did

you not?
A. Yes, because it was customary.

Q. Did you ship those goods to the Jarvis Ter-

minal Cold Storage Co.?

Yes, sir.

They were the consignees, were they?

Yes, sir.

And were sold to them actually?

No; it was consigned to them for storage.
Well, then, in effect it was consigned to your-
self to be stored in their warehouse?

A. Tt was hilled direct to them to be stored for us.

Q. To be stored for your account for you.

A. Yes, sir.

Q. Then the goods were your goods after they
got to Jersey City and after they got into the ware-
house of the Jarvis Terminal Cold Storage Co.?

A. Yes, sir.

Q. Where is the original bill of lading?

A. The original bill of lading was attached to the
draft when we first made the shipment.

OrOo0>0 >
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Q. Where is the draft?
A. T don’t know.
Q. Mr. Gardemann, how much was this merchan-
dise you shipped worth?
¢j A. I can’tjustexactly tell.
I don’t mean to a dollar, I mean approximately?
It should have been worth at least $13,000.
$13,000,00?
Yes, sir.
What were chickens worth at that time?
- -A. Wellj fowls were worth about 14 to 14£. 14¢
; was about the usual price.
Q Say they were worth 15 cents. Well, then
your poultry was worth $7,400; you shipped 3,420
pounds of butter; how much was that worth?

10

O>0>0

A. About 24i cents a pound.
Q. And how much were eggs worth?
20 A. They were worth 30 cents a dozen.
Q. How manyin a case?
A. Thirty dozen in a case.
Q. Five thousand dozen eggs?
A. Yes.
Q How much were they worth, do you say?
A. Thirty cents a dozen.
Q. How do you make $13,000.00 out of that?
A. That is only fowls you are figuring; we

- had spring chickens; we had capons worth—20,000
30 pounds—worth 20 cents a pound; you will probably
. find it on some of those papers.
Q. You shipped almost 56,000 pounds of poultry,
and 20,000 pounds of that you say was worth 20
cents a pound?
A. Yes, sir.
Q. Have; you any papers showing how much
there was?
A. The mortgage shows, I think,
¢’ @ Well, you only got for this poultry then $ 5,000
|o from Jarvis Co., $2,267from Sanborn-Farrell and
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$2,700 from the Western Cold Storage? You ac-
tually got then nearly $10,000?

A. Yes. e

Q. What did you tell the Western Cold Storage
people when they advanced this money to you?

A. Itold them we would give them a chattel
mortgage on the stuff.

A. Is that what you told Sanborn-Farrell Co.
when they advanced?

A. Yes.

Q. Didn’t you expect the Sanborn-Farrell Co. to
take this property out of the Jarvis Cold Storage
Warehouse by paying these advances to the bank and
sell it for you?

A. Yes, sir.

Q. Is not that the purpose for which you gave
them the order?

A. Yes.

Q. Do you know how much money they ad-
vanced on the property under that order?

A. No, I don’t.

Q. Now, did you know when the Sanborn-Far-
rell Co. were making these advances and getting
poultry out—1I am not referring to the $2,267.00
they paid you, but to the amount that is not paid
you but was paid the bank at Jersey City.

A. Yes.

Q. How much did they get for the poultry that
they took out in that way?

A. 1 don’t know.

Q Didn’t you ever get any account sales for
them?

A. No account sales would be rendered Western
Cold Storage.

Q. Where are those account sales?

A. I think they have got them yet, because the
thing is not settled up yet.
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Q. You can’t tell then what the selling price
of this poultry and butter and eggs was?

A. No.

Q. You don’t know anything about that?

A. I know what the market was, but whether
they sold at the market I don’t know.

Q. What was the date of this advance of the
$2,267.00 to you?

A. I can’texactly tell the date, but it was just be-
fore we had given that mortgage.

Q. How long before—a week or a month.

A. A few days before; may be three or four days.

Q. You don’t think it was much over three or
four days?

A. No; I don’t think it was.

Q How much money did you get for the sale of
the butter and eggs?

A. We didn’t get any, only what they advanced
us.

Q. What was done with that?

A. We used that in our business.

Q. Well, what was done with it?

A. Well, we used it in our business, the $2,267.00;
we were carrying on a business there.

Q. Part ofthat was for the eggs, then, and the
butter?

A. Well, I don’t know;it was on all the stuff; they
simply advanced to us because the Receivers, re-
fused to deliver the goods and we needed money and
they simply advanced [us and we give a chattel
mortgage on the stuff.

Q. Have they ever credited you with any pay-
ments on those chattel mortgages?

A. Well, I presume they have on their books.

Q. Do you know whether they have or not, Mr.
Gardemann?

I don’t know, I am sure.
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Q. In fact, you don’t know anything at all as to
what that poultry and the butter and eggs brought,
do you?

A. No.

Q. You don’t know whether it brought seven
thousand dollars or fifteen?

A. No;it may have brought twenty.

Q. And you never had any payments credited on j

the mortgages?

A. I can’t tell.

A. And has your note of $5,743.00 ever been
paid?

A. It has been paid off by the Sanborn-Farrell
Company.

Q. And they now hold the note—do they hold it
against you?

A. I presume they do.

Q. Then there is a note for $5,743.00 and two
chattel mortgages out, and you do not know what
has become of the property? You have no knowl-
edge as to what it sold for? Is that right?

A. Yes,, sir.

WILLIAM GARDEMANN.

Subscribed and sworn to before |
me, this 2nd day of Septem- [
ber, 1904.
G. Fairbairn,
Notary Public.
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100 EXHIBITS A, B AND C

EXHIBIT “A.”

Chattel mortgage, Gardemann & Jnngclaus to
Western Cold Storage Company.

Dated May 2, 1904.
Same as Exhibit A, attached to Petition. See

P- K1-
10

EXHIBIT “B.”
(Telegram.)
CA GA 3l paid.

Received at 3:40 P. M.

Feb. 2, 1904.
Dated G 2, Jersey City, N. ]J.,
20 To Gardemann & J.,.

Newhall, la.

Five thousand dollars is all we care to take on
your holdings here at present, including freight,
insurance; if you accept wire First National Bank,
Jersey City, to accept and deliver papers.

Jarvis Ter. C. S. Co.

30 EXHIBIT “C.”
(Telegram.)

Ca Rd, 9:35 P. M., 10paid night 40c.

Feb. 2, 1904.
To Jarvis Terminal Cold Storage Co.,

Jersey City, N. J.
Wire received. Wire to us the amount of freight
and insurance.

40 Gardemann & Jungclaus.
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EXHIBIT “D.”
(Telegram.)

Ca H A 27paid 128.
Received at 5:35 p. m., Feb. 3, 1904.
Dated Jersey City, N. J.
To Gardemann & J.,
Newhall. 10

Freight and insurance seven hundred forty-three
dollars, make demand note fifty-seven hundred
forty-three dollars; draw draft five thousand dollars
through Third National Bank, Jersey City.

Jarvis Ter. C. S. Co.

EXHIBIT “E.”

20
(Telegram.)

Feb. 3, 1904.
To Jarvis Terminal Cold Storage Co.,
Jersey City, N. J.
Wire received. W ill mail papers and make draft

as per your wire.
Ga RDEMANN & JIJNGrCLAUS.

30
EXHIBIT “F.”

(Letter).
Feb. 3, 1904.
Jarvis Terminal Cold Storage Co.,
Jersey City, N. J.
Gentlemen:
We beg to acknowlege the receipt of your wire
to-day, as follows: Gardemann & Jungclaus,
freight and insurance seven hundred and forty- 40
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102 EXHIBIT G

three, make demand note fifty-seven hundred and
forty-three dollars, ($5,743.00), draw draft five
thousand dollars to-night, Third National Bank of
Jersey City, signed Jarvis Terminal Cold Storage
Co., all of which we now hereby confirm, and wired
you as follows. Will mail papers and make draft
as per your wire.

(Signed) Gardemann & Jungclaus.

So we have this day drawn up demand note for
$5,743.00 at six per cent, interest, and made draft
on you for $5,000.00 to-night, the Third National
Bank of Jersey City, and instructed them to collect
the draft and deliver note to you.

EXHIBIT “G.”

(Letter).
Feb. 3, 1904.
Third National Bank,
Jersey City, N. J.
Gentlemen:

Enclose find sight draft for $5,000.00 on Jarvis
Terminal Cold Storage Co. Kindly collect same and
send us your Ck., for the above amount by Bet.
mail. You will find attached to dft. our note for
$5,743,00, which kindly deliver to Jarvis Terminal
Cold Storage Co.on payment of our draft.

Yours very truly,

Gardemann & Jungclaus.
3
G. & J.
Third National Bank,
Jersey City, N. J.
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EXHIBIT “H.”
(Same as Exhibit G. W. B. 1).
$5,743.00.
New hall, Iowa, Feb. 3, 1904.

On demand, after date, 1904, I, we, or either of
us, promise to pay to order of Jarvis Terminal Cold
Storage Co. of Jersey City, N. J., five thousand and
seven hundred and forty-three and no-oo dollars,
with interest from date at 6 per cent, per annum,
payable annually, and eight per cent, on unpaid
principal and interest after maturity for value re-
ceived. The maker, endorser and sureties of this
note severally waive presentment for payment,
notice of non-payment, protest, notice of protest
and diligence in bringing suit against any party
thereto, and consent that any Justice of the Peace
may have jurisdiction in any suit brought thereon
to the amount of $300; also agree to pay all costs
and expenses of collection, including a reasonable
attorney’s fee. Endorsers and sureties consent that
time of payment may be extended without notice
thereof, and guarantee the payment with interest
and costs, if any, at maturity, or at any time or
times, to which it may be extended.

Payable at Jersey City, N. J.
GrARDEMANN & JUNGCLAUS,

for loan on 55,774 lbs. dressed poultry and 56 tubs
3,420 lbs. extra creamery butter, all of which now
stored in their Cold Storage House at Jersey City,
N. J.
G. W. B, 1.
(Endorsed).
Without recourse,
Jarvis Terminal Cold Storage Co.
ByJ. W. Hardenberg,
Receiver.
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104 EXHIBITST AND J.

EXHIBIT “I.”
(Same as Exhibit G. W. B. 2).
Newhall, lowa, April 9th, 1904.
J. W. Hardenberg & Palmer Campbell,
Receivers,
Jarvis Terminal Cold Storage Company,
* Jersey City, New Jersey.
Gentlemen:

You will please pay proceeds of all butter and
eggs sold for us on commission by you or the Jarvis
Terminal Cold Storage Co., to Messrs. Sanborn-
Farrell Co., of New York City.

Yours very truly,

Gardemann & Jungclaus.

New hall, Iowa, April gth, 1904.

J. W. Hardenberg & Palmer Campbell,
Receivers,
Jarvis Terminal Cold Storage Company,
Jersey City, New Jersey.
Gentlemen:

On payment of advances and other legitimate
charges you will please deliver to Messrs. Sanborn-
Farrell Co., of New York City, all goods stored in
your house for our account.

Gardemann & Jungclaus.

EXHIBIT «J.”

Chattel mortgage— Gardemann & Jungclaus, to
Sanborn-Farrell Company, dated May 2, 1904.
Same as Exhibit B, attached to Petition. See p.lfk
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CONCLUSION.

Heard on petition of Sanborn-Farrell Company et
al., answer of Erie Rairoad Company and proofs.

The main case was an action to have the Jarvis
Terminal Cold Storage Company enjoined and a Re-
ceiver appointed, under the corporation act, upon
the ground of insolvency.

At the time of the appointment of the Receivers
there was in the warehouse of the defendant com-
pany certain property which had been shipped by
Gardemann & Jungclaus to the Jarvis Terminal
Cold Storage Company.

The Sauborn-Farrell Company were removing
this property in parcels or installments under orders
authorizing them to do so, which orders were given
to them by Gardemann & Jungclaus.

The Erie Railroad Company claimed a lien upon
the property for freight charges, and thereupon the
Receivers of the Jarvis Company refused to permit
the remaining portion of the property to be re-
moved, and a stipulation was entered into between
the parties which reads as follows:

‘“‘Received, Jersey City, April 30, 1904, from San-
born-Farrell Company, seven hundred and forty-
three dollars ($743), which sum is received by the
undersignad on deposit to stand in lieu of goods
now on storage with the Jarvis Terminal Cold Sto-
rage Company, being balance of goods heretofore
stored there by the firm of Gardemann & Jungclaus.
It is claimed by the Erie Railroad Company
that they have a lien upon said goods for freight
charges, and this money is to be held by the Re-
ceivers in lieu of the goods, to be subject to said
lien, if any there be, and the deposit is made with-
out prejudice to the rights of any of the parties
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106 CONCLUSION.

in interest as to the question of freight lien or lia-
bility by Gardemann & Jungclaus, or their assigns
to pay the same, and the money is to be retained
by the Receivers until the direction of the Court of
Chancery as to its disposition. If it is determined
by the Court of Chancery that there is not any lien
upon the goods for freight by the Erie Railroad
Company, the money is to be returned to the de-
positors, the said Sanborn-Farrell Company.

It is further understood that this money is simply
a deposit with the Receivers and is not to be con-
sidered in any way assets of the Jarvis Terminal
Cold Storage Company in their hands.

J. W. Hardenbergh,

Palmer Campbell,
Receivers Jarvis Terminal Cold

Storage Company.”

The Sanborn-Farrell Company then filed a peti-
tion, joining with themselves as petitioners the
Western Cold Storage Company, which company
claims to have advanced some twenty-seven hun-
dred dollars on the same goods, praying that the
Court should direct the Receivers to return the
seven hundred and forty-three dollars deposited
under the stipulation, to the Sanborn-Farrell Com-
Pany' . .. o

To this petition the Erie Railroad Company filed
an answer, and it is the issue raised by these plead-
ings, and the proofs which each side took to sub-
stantiate its allegations, that is here for deter-
mination.

Frank E. Loughran, Esq ., for Petitioners.
Mess. Charles L. Corbinand GeorgeS. Ho-
bart for Erie R. R. Co.

Mr. Willard C. Fisk, for Receivers of Jarvis
Terminal Cold Storage Co.
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Garrison, V. C.

I find that on January 7th, 1904, Gardemann &
Jungclaus, wholesale dealers and shippers of poul-
try, shipped from Newhall, lowa, to the Jarvis
Terminal Cold Storage Company, two carloads of
poultry and dairy products, and upon the 16th of
January shipped one carload, and that these cars
arrived at Jersey City, over the Erie Railroad, on
the 16th and 18th of January, 1904.

When the cars arrived they were delivered by
the agents of the railroad company to the con-
signee, the Jarvis Terminal Cold Storage Company,
Aud in each instance after the delivery there was a
request upon the part of the railroad to the Jarvis
Company to hold the goods until the freight
charges should be paid, and a response by the Su-
perintendent of the Jarvis Company to the railroad
company that he would do al lin his power to see
that the goods were held until the freight charges
were paid, so long as he remained Superintendent.

Subsequently freight bills were sent to the con-
signee by the railroad company.

In the early part of February, 1904, Gardemann
& Jungclaus, who were the owners of the proper-
ty consigned to the Jarvis Company, were desirous
of borrowing five thousand dollars upon the credit
of this property. By communications which passed
between Gardemann & Jungclaus and the Jarvis
Company, it was arranged that Gardemann &
Jungclaus should make their promissory note to
the Jarvis Company for $5,743.00, which note was
to be discounted by the Third National Bank of
Jersey City, and that the Jarvis Company should
honor a draft for five thousand dollars in favor of
Gardemann & Jungclaus, and should retain the
seven hundred and forty-three dollars, which is the
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amount of the freight charge, plus a small item of
insurance.

Thereupon, the proper papers to carry out this

.arrangement were executed, and the Jarvis Com-

pany obtained the discount from the Third Nation
al Bank, pledging the propertyin its custody as

v collateral security, giving to the bank for this pur-
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pose a warehouse receipt in which was set forth
the property pledged, which receipt contained no
notice of any lien for freight.

In April of 1904 the Western Cold Storage Com-
pany advanced moneys to Gardemann & Jungclaus
on the same property and received chattel mort-
gages thereon from Gardemann & Jungclaus, the
amount of their advances being about twenty-seven
hundred dollars.

Sanborn-Farrell Company are the Eastern agents
of the Western Cold Storage Company, and it was
arranged that they should obtain an order from
Gardemann & Jungclaus for the delivery to them
of the goods, and should sell the same and pay off
the note of $5,743.00, made by Gardemann & Jung-
claus to the Jarvis Company, and discounted by
the Third National Bank, and should pay back the
advances made by the Westejn Cold Storage Com-
pany.

They began taking the goods out of the ware-
house in instalments, paying the value of the pro-
portional part of the goods so taken to the bank,
upon the note held by it.

It was at this juncture, and about the 30th of
April, 1904, that the Erie Railroad Company, claim-
ing that it had a lien upon the goods, notified the
Receivers not to permit the goods to be taken out,
and that the stipulation heretofore quoted was
made.
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The sole question that is to be determined in
this proceeding, asI view it, is, whether the Erie
Railroad Company had a lien on the goods in ques-
tion for the freight, which it might assert against
the petitioners.

I am of opinion that the railroad company had
lost its lien, and that as against the petitioners it
cannot successfully assert that it has a lien.

A common carrier has a lien on goods, carried
by it, and still in its possession, for all charges that
may be due to it for their transportation.

5 Am. & Eng. Ency. of Law, 2d Ed., p. 399.

But its lien is a mere right to retain the goods
until the payment of the charges due thereon,
and its lien is lost by a delivery of them to the
owner or consignee.

Idem., p. 411.

Hartshorn vs. Johnson, 7 N. J. L., 108 (Sup.
Ct., 1823).

The contract of the carrier includes delivery, and
the freight is not due until the delivery is madei
therefore the delivery of the freight and the pay-
ment of the charges are concurrent acts.

5 Am. & Eng. Ency. of Law, p. 405.

If the consignee refuses to accept the goods and
pay the freight, the carrier has the right to store
at the expense of the goods.

Idem, p. 405.

I think that that which is termed ‘‘the carrier”
lien” is nothing more than the right to retain the
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goods until the charge for carraige is paid, and that
there is in this respect an analogy between this so-
called lien and the right which a seller has, who
sells goods for cash.

In each case there is a right to retain the goods
until the price is paid, and delivery and payment
are concurrent acts. In each case, if the receiver
of the goods obtains possession by fraud, a right to
pursue the goods remains. But if the goods are
actually delivered without fraud, the right to pur-
sue the goods is lost, and the obligation to pay must
be enforced against the person liable.

Bigelow vs. Heaton, 6 Hill, 43, (Sup. Ct. N.
Y., 1842).

Whether the consignor or the consignee, or both,
are liable to the carrier for the freight charges de-
pends upon the respective contracts made by the
parties or implied by law.

Central R. R. of N. J. vs. McCartney, 52
Atl. Rep., p. 575 (Sup. Ct., 1902).

Leaving aside th” cause in which fraud enters,
the real question in each case is whether there has
been an actual delivery of the goods by the carrier
to the consignee.

In this connection it should be noted that cases
cited from the admiralty courts should not be taken
as controlling in jurisdictions where the lien is a
strict common law lien.

In the admiralty courts a distinction is drawn be-
tween goods shipped on land and those shipped on
water.

The reasons for this distinction are pointed out
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by Chief Justice Taney, in Sears vs.Wills, 1 Black.,
108; 17 L. Ed., 38; 66 U. S., Rep., 108.

He says, “ Courts of Admiralty, when carrying
into execution maritime contracts and liens, are not
governed by the strict and technical rules of the
common law, and deal with them upon equitable
principles, and with reference to the usages and
necessities of trade. And it often happens that the
necessities and usages of trade require that the
cargo should pass into the hands of the consignee
before he pays the freight.”

At common law there is no doubt that an unquali-
fied delivery to the consignee extinguishes the lien.

Bigelow vs. Heaton, 4 Denio, N. Y., 496.
Lane vs. Old Colony R. R. Co., 14 Gray, 143.
Sears vs. Wills, 4 Allen, 212.

Bowman vs. Hilton, 11 Ohio, 303.
Wingard vs. Banning, 39 Cal., 543.

Sweet vs Pym, 1 East., 4.

Reinman vs. C. C. & B. R. R. Co,, 51 Iowa,
338.

It is the contention of the railroad company that
it did not unqualifiedly deliver the goods to the
consigeee, but it asserts that it delivered the same
to the consignee, subject to the lien of the railroad
company for freight.

In the first place, I do not find, as a matter of
fact, that the proofs sustained this contention. I
find that the railroad company delivered the goods
before making any arrangement with the con-
signees about payment of freight charges; and
that the only arrangement made was with the
Superintendent of the Jarvis Company, the con-
signee, and was to the effect that he would do all
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in his power while he remained Superintendent of
the company to see that the goods were not removed
until the freight charges were paid. He ceased to
be Superintendent of the company on April 4th,
1934, when the company was placed in the hands
of the Eeceiver.

And furthermore, it does not seem to me to be
consistent with the origin and theory of this lien to
maintain the right of delivery of possession by the
carrier to the consignee, subject to the lien, in any
case where the rights of innocent third parties in-
tervene.

10

This lien is retained while possession by the car-
rier is retained, and ceases when the carrier ceases
to have possession.

To permit the carrier to give possession to the

- consignee and hold the property subject to the car-
rier’s right of lien “would be recognizinga right to
retain after the property had ceased to he retained.”

McFarland vs. Wheeler, 26 Wend., 467, at
p. 474; (Ct. of Er. N. Y., 1841).

[t is not necessary in this case to decide what the
law is where a carrier and consignee agree that
property shall be delivered to the latter to be held

30 until the charges are paid.

Assuming that such an agreement created a lien,

as between the parties, and that, as between the
parties, it is enforceable,, such lien would arise
out of the convention of the parties and would not
be the common law lien of the carrier,, and would
not follow the property into the hands of the inno-
cent third parties, or be effectual as against inno-
cent third parties acquiring an interest in the prop-
40 erty through or against the consignee.
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There is such an inseparable connection between
possession and the existence of the common law
lien of the carrier that debate arose whether the
lien was not lost in cases where the carrier depos-
ited the goods in a warehouse ofa third person;but
the Court held, and I think properly, that the pos-
session of such third person was the possession of
the carrier, and hence the lien remained.

Western Transportation Co. vs. Barber, 56
N. Y., 544,12 L. Ed., 165 (N. Y.%ct.
Ap., 1874).

The railroad company, in the case at bar, seeks
to extend this doctrine and contends that the
consignee here was their agent to hold possession
subject to the lien. This, I think, is an unwar-
rantable extension of the doctrine, where the rights
of third parties intervene.

Where one of two parties must bear a loss the
law imposes it upon that one whose lack of care
made possible the happening of the loss.

Norfolk Southern R. R. Co. vs. Barnes, 5 L.
R. A., 611; 104 N. C., 25.

By delivery to the consignee, the carrier makes
it possible for the former to deal with the property
as his own, and as if entirely free from lien; and if
the consignee does so and loss thereby ensures, it
is surely right that such loss should fall upon the
carrier, since he could, by retaining possession,
have prevented the happening of the loss.

As against third parties (without notice) the lien
of the carrier was lost by delivery of possession to
the consignee, even if the latter agreed with the
carrier to hold possession subject to the lien.

McFarland v. Wlieeler, supra.
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This case is directly in point, and the well-rea-
soned and clearly expressed opinion of Senator Ver-
planck states the law as I conclude the law is.

But should my conclusions as to the law upon
this point be erroneous, and it should be decided
that the Jarvis Company, the consignee, must be
held to have been constituted the agent of the rail-
road company to hold possession for it, subject to
the lien for freight, it would not, in my judgment,
alter the result of the determination of this case.
The utmost that the railroad company can legally
claim to have established with respect to the rela-
tions between it and the Jarvis Company is an
agreement by the Jarvis Company that “ we will not
let this property lea”e our possession until we re-

ceive the freight charges.”
20

The Jarvis Company did receive the freight
charges.

I think if it be held that the Jarvis Company
was constituted an agent of the railroad company
at all, its agency was to hold until it collected.
This is the reasonable construction of such a con-
tract as the railrond company claims to have proven
in this case, and the various experts called by the
2Q respective parties practically agree that such is the

customary construction in similar circumstances

which arise in dealings between warehousemen and
carriers.

I therefore conclude that, in any view of the
rights of the parties to this proceeding, the Sanborn-
Farrell Company is entitled to a return of the
money deposited under the stipulation.

It is urged by counsel for the railroad company that
40 if the Court should find that it cannot assert its lien
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against therights of the third parties, still the Court
should hold that Sanborn-Farrell Company, having
gotten possession of the goods, were bound to account
to the railroad company, and pay the freight
charges out of any surplus realized by the sale of
the goods over and above the amounts due the third
parties.

In the first place, the contention between the
parties arose out of the claim of the railroad com-
pany, that it had a lien prior to the pledgees’
rights, represented by Sanborn-Farrell Company.
I find it had not.

Secondly, there is no proof that there was any
surplus arising from the sale of the goods, and,
finally, I do not think that the issue sought to be
raised by the contention is within the issues made
by the pleadings and proofs, and I think that if
the railroad company has any such right as it
claims, it must seek its enforcement in some direct
proceeding, and I am inclined to think that the
proper forum would be a Court of law.

DECREE.

The petition filed by the Western Cold Storage
Company and Sanborn-Farrell Company in this
cause and the answers thereto filed by the Erie
Railroad Company and John W. Hardenberg and
Palmer Campbell, Receivers of the defendant cor-
poration, above named, coming on to be heard at
Chancery Chambers in Jersey City, on the thirty-
first day of October, nineteen hundred and four, in
the presence of Frank E. Loughran, solicitor and
counsel of the petitioners, and of Collins & Corbin,
solicitors and counsel of the Erie Railroad Com-
pany, and of McDermott & Fisk, solicitors and
counsel of said Receivers, and the pleadings and
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proofs and the argument of counsel thereon having
been heard and considered, and it appearing to the
Court that the said Sanborn-Farrell Company is en-
titled to a return of the money deposited under
the receipt or stipulation in said petition mentioned;

It is, on this sixteenth day of January, mineteen
hundred and five, on motion of Frank E. Lough-
ran, Esq., solicitor of said petitioners, by William
J. Magie, Chancellor of the State of New Jersey,
ordered, adjudged and decreed, and the said Chan-
cellor, by virtue of the power and authority of this
Court, does hereby order, adjudge and decree, that
the said John W. Hardenberg and Palmer Camp-
bell, Eeceivers as aforesaid, within ten days after
service upon them of a certified copy of this decree,
pay over to the petitioner, Sanborn-Farrell Com-
pany, or its solicitor, the sum of seven hundred and
forty-three ($743.00) dollars heretofore deposited by
the said petitioner with the said Eeceivers, pursuant
to the said receipt or stipulation.

It is further ordered, adjudged and decreed, that
the said Erie Eailroad Company pay to the said
petitioners the costs of this suit to be taxed and that
execution issue therefor according to the practice of
this Court.

W. J. MAGIE,
C.
Eespectfully advised,
L. M. Garrison,
V. C.
STIPULATION.

A decree having been made in the above matter
directing the Eeceivers of the defendant corporation
to pay over to the petitioner, Sanborn-Farrell Com-
pany, the sum of seven hundred and forty-three
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dollars, deposited with the Receivers pursuant to the
stipulation mentioned in the pleadings, and the Erie
Railroad Company, one of the parties interested in
said deposit, having given notice of an appeal to the
Court of Errors and Appeals from the said decree of
the Court of Chancery, the parties hereto, by their
solicitors, stipulate that the said Receivers may re-
tain the said sum of seven hundred and forty-three
dollars, pending the determination of said appeal.
FRANK E. LOUGHRAN,
Solicitor of Petitioner.

COLLINS & CORBIN,
Solicitors of Erie Railroad Co.

Dated January 16, 1905.

NOTICE OP APPEAL.
(Served Jan 17, 1905.)

The Erie Railroad Company, respondent to the pe-
tition filed by the Western Cold Storage Company
and Sanborn-Farrell Company in above cause, here-
by appeals from the decree made in this Court in the
above cause on the sixteenth day of January, one
thousand nine hundred and five and from the whole
and every part thereof, to the Court of Errors and
Appeals in the last resort in all causes.

COLLINS & CORBIN,

Solicitors of Erie Railroad Company.

Dated January 16, 1905.

I conceive there is good cause for appeal in the

above stated cause.
GEO. S. HOBART,

Of Counsel with Complainant.
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PETITION OF APPEAL
(Served Jan. 25, 1905.)

To the Honorable, the Court of Errors and Appeals
in the Last Resort in All Causes.

The petition of Erie Railroad Company, the ap-
pellant in the above stated cause, respectfully shows,
that your petitioner finds itself aggrieved by the fi-
nal decree made in the Court of Chancery by his
Honor, William J. Magie, Chancellor of the State
of New Jersey, bearing date the sixteenth day of
January, nineteen hundred and five, wherein Gus-
tav W. Lembeck was complainant, and Jarvis Ter-
minal Cold Storage Company was defendant, in
which said cause the Western Cold Storage Com-
pany and Sanborn-Farrell Company were petition-
ers, and your petitioner, Erie Railroad Company,
was respondent as one of the parties interested
under said petition filed by the said Western Cold
Storage Company and Sanborn-Farrell Company in
this respect, to wit, that the said decree adjudges
that John W. Hardenberg and Palmer Campbell,
Receivers of the defendant, Jarvis Terminal Cold
Storage Company, do pay over to the peitioner,
Sanborn-Farrell Company, or its solicitors, the sum
of seven hundred and forty-three dollars, being the
amount theretofore deposited by said petitioner,
Sanborn-Farrell Company, with said Receivers, pur-
suant to the receipt or stipulation mentioned in the
said petition, and in this respect also, to wit, that
the said decree further adjudges that your petition-
er, Erie Railroad Company, do pay to the said pe-
titioners, Western Cold Storage Company and
Sanborn-Farrell Company, the costs of their petition.

And your petitioner humbly appeals from those
parts of the said decrees as aforesaid, upon the

40 ground that the same is erroneous for that the
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Chancellor should have adjudged that the said Re-
ceivers, John W. Hardenberg and Palmer Campbell,
do pay over to your petitioner, Erie Railroad Com-
pany, the said sum of seven hundred and forty-
three dollars, with costs, and for that the decree
should not have adjudged that your petitioner, the
said Erie Railroad Company, pay to the said peti-
tioners, Sanborn-Farrell Company and Western Cold
Storage Company,-the costs of their petition.

Your petitioner, therefore, prays that the said
decree of the Chancellor may, in the particulars
aforesaid, be reversed, set aside and for nothing
holden; and that your petitioner may have such re-
lief in the premises as to this Honorable Court
shall seem meet.

COLLINS & CORBIN,

Solicitors and Counsel of

Appellant.

(Formal answer to petition of appeal filed Feb. 2,
1905.)
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