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Bill of Complaint.

hi, Sonar Abraham 0. Zabm kie, Chancellor of the State o f
New -Jersey.

complaining, show unto your Honor your ora-

r/risadifeine ti— >
inthe state Of Pe, Th™ T ' a[dofrthe cit? of Philadelphia,
Princeton in th in? A at John Thomson, late of

domicil for manv* 8a e .of » ew JerseJ* deceased, whose

»as * Princeton cartlPnOrand UP t0 the tirue of his death,
Parted this life L v StatG °f New Jer8e? afaresaid, de-10
twdfth day of Sent P!Ince.ton af°resaid, on or about the

"Hwo”"ossessed6l1® 6" thed ear eiShteen hundred and
81 shortly Prjor ¢t 7on8lde*able real and personal estate;

% ofJuly f , ° 118 death>ou or about the twentieth
WWl1 and A made a"d Pub,ished hia
witnesses a full conv /" v t Presence of three subscribing
°fhsbill marke/i0' k A annexed a8 Pa*

y nroratnxes and orator further show, that by his said
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4 COURT OF ERRORS AND APPEALS.

will, the said testator, John R. Thomson, directed that hs
debt« and funeral and testamentary “expenses be paid, and
appointed the defendants, John M. Read, and Charles Nbc-
alester, and Alexander Hamilton Thomson, [of whom the lag
named has since died,] to be the>executors thereof, and gave
and bequeathed certain household furniture, &c., and hoses
and carriages to his wife, the defendant, Josephine A. Thom
son.

And all the rest and residue of his real and personal estate,
of whatsoever nature and jkind, or wheresoever situate, e
gave, devised, and bequeathed to the defendants, John M
Read, Charles Macalester, and the said Alexander Hamilton
Thomson, their heirs, executors, and administrators, n
trust, for the following uses and purposes, that is to say:
in trust,to pay certain specific bequests, and an annuity to
his, the said testator’s brother, the complainant Edward R
Thomson. And the said testator did then direct, that from
the income of the residue of his estate there should be paid
an annual sum of ten thousand dollars, payable semi-annu-
ally, to his wife, the defendant Josephine A. Thomson; ad
he did authorize and empower his said wife, by her last will
and testament, duly executed, to direct, limit or appoint,
give or devise, the portion of the estate so appropriated far
an income of ten thousand dollars a year for her support, to
give or devise the same to and amongst all and every, the
children of his, the said testator’s sisters, the complainant
Caroline Norris, and the defendant, Amelia Read, and ther
children in such proportions, and for such estate or estates
as she might think proper.; or, if his wife should so choose,
she might, by her last will and testament aforesaid, direc>
limit, or appoint, give or devise the same to and among
sisters, the said Caroline, Adeline and Amelia, and" tidr
children and grandchildren, and his, the said testators
ther, the complainant, Edwmrd R. Thomson, in such propor
tions, and for such estate or estates, as she might_* D
propier; and his, the said testator’s trustees, their heirs,
ecutors, and administrators, were thereby requir to pay.
assign, convey, and transfer the same to the said apponi?’
according to the directions, limitations, appointments, g.*
and devises in the said last will and testament of his sai
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Anil the said testator did further direct, that if the income
from his estate, after the payment of the bequests therein-
before made, should exceed the sum of ten thousand dollars
ayear, the surplus be invested in good securities, and that
bis said wife, Josephine, should be authorized and empow-
ered by her said last wall and testament, to give and devise
the same among such benevolent, religious, or charitable

institutions as she might think proper; and in default of

such directions, limitations, and appointments, and so far
asthe same should not extend, then to pay, assign, convey,
and transfer the residue to his, the said testator’s, three sisters,
Caroline, Adeline, and Amelia, and his brother, Edward,
their heirs, executors, and administrators, to whom he gave
and devised the same.

And he did thereby authorize his said trustees and execu-
tors, to retain and hold whatever investments he might have
at his decease, unless requested in writing, by his said wife,
to change the same.

And he did further authorize his said executors and trus-

10

tees, in either capacity', to sell and convoy all, or any part of 20

his estate, real and personal.

And your oratrixes and orator further show? that the said
will of the said testator whs duly admitted to probate, in the
county of Mercer, iu the state of New Jersey aforesaid, and
letters testamentary thereon were, on the twenty-fourth day
°fSeptember, in the year of our Lord one thousand eight
hundred and sixty-two, duly issued to the said defendants,
Jom M Read, Charles Macalester, and the said Alexander
Hamilton Thomson, all of the city of Philadelphia, in Penn-
sylvaria, who thereupon took upon themselves the burden
°fthe administration thereof, and have, as the complainants
ae hiformed, paid the debts of the testator, and the said
several specific legacies, and made divers investments and
Ainvestments of the accumulated income of the estate, but
“the particulars thereof the complainants have no certain

nowledge, and pray that the defendants, trustees, may set

w an account of the present piosition and condition of the
subjects of their trust.

[ nv Jbur oratrixes and orator, the complainants herein,

30

r ave een advised, and so show to the court, that the said 40



6 COURT OF ERRORS AND APPEALS.

bequest of the testator, of the accumulated income of hs
estate, exceeding ten thousand dollars a year, to such benevo-
lent, religious, or charitable institutions as his said wife, tte
defendant, Josephine A. Thomson, should by her last wi
and testament limit and appoint, is void, by reason of the
vagueness and uncertainty of the designation of the dyects
of the testators bounty, and that, by reason thereof, thet
part of the estate falls into the residue thereof, which hg
the said testator, gave and devised, in default of such &

10 poiutment, to his said three sisters and brother; and thy

are further advised, that the power of discrimination given
by the testator to his said widow over the portion of hs
estate appropriated for an income of ten thousand dollarsa
year, to and amongst the children of his sisters, Caroline am
Amelia, or among all 'his said sisters, and their children axd
grandchildren, and his brother, Edward, in such proportions
and for such estates as she, the said Josephine, might think
proper, can be released and extinguished, by agreement be
tween the said several parties; and being so advised, ad

20 deeming that a permanent settlement of the said etate

30

would be greatly for the benefit of the family and next

of kin of the said testator, the complainants, with their sid
sister, the defendant Amelia Read, have entered into a
family arrangement with the defendant Josephine, the te*

jtator's widow, whereby it has been agreed between them

that the said estate of the testator, with its present accumr

lated income, should be divided between and among thesaid j
several parties, in -certain shares and proportions, and in
consideration thereof, the said Josephine has agreed notto

exercise her said several powers of appointment, but tore

lease, extinguish, and destroy the same. The particulars of
this family arrangement are set forth in the agreement hereto

annexed as part of this bill, marked B.

And your oratrixes and orator further show, that by m
act of the legislature of the state of New dJersey, approve
the tenth day7of April, in the year of our Lord one thousan
eight hundred and sixty-eight, entitled & An Act to confirm
the settlement of the estate of John R. Thomson, decease ,
it was enacted that the said settlement be, and the same”

40 thereby,«confirmed and established, and that the said pkoGES
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dfappointment and disposition, in and by said will given to
sadwidow, except as to that portion of said estate which
wee assigned to her in said settlement, be, and the same,
vag and were thereby declared to be, severally and respec-
tivdy, ended and determined, and that the surviving ex-
eatas and trustees of said will be authorized to carry out
adeffect the said settlement. A copy of this said act is
heerto annexed as part of this bill, marked c.

And your oratrices and orator further show, that they»
withtheir sister, the defendant, Amelia Read, and the said
defendart, Josephine, have thereupon applied to the said
deferndants, trustees, for the payment and transfer to them
o the funds, securities, and investments of the said estate,
mthar hands as executors and trustees under the said will,
ht the said defendants, trustees, wholly refuse to comply
withsuch requests, pretending that the will of the said tes-
tatar is valid as to each and all of the dispositions by him
theen made, and cannot be altered or affected by agree-
natbetween the said parties, and further, that the confirma-
timofthe said agreement by the said act of the legislature, is
whdly without effect, and inoperative ; and they further in-
s¢, that whether this may, or may not, be true, they cannot
.¢?ac* in the premises without the direction and decree
d'thishonorable court.

All of which is contrary to equity, and tends to the injury
0 1ecomplainants in the premises.

4 nconsideration whereof, and forasmuch as the complain-
n8can only have adequate relief in the premises in a court

with t° tbe en(® therefore>that the sa” defendants may.
E °at™ answer the premises, and that the defendants,
subie® »  SGt *°rtk ajust an(* true account of the present
adtbW ~yus® now *n their hands as such trustees,
adder ~ comPehed hy the decree of this hon-
andat@QI™ t0 assign, convey, and transfer the same to
Toesh °D 8" 8everai parties to the said agreement, in
atshe” ~ ProPortions therein mentioned ; the complain-
"Nermifi A to éjve to the defendants, trustees, such
thet for “atlon *Q the premises as may be necessary; and

10

20

30

ese PurP°ses all proper directions may be given, 4
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and that the complainants may have such other and further
relief in the premises, as the nature of the case may requre
and to the court shall seem meet.

May it please your Honor, to grant unto your oratrixes
and orator the state’s writ of subpoena, to be directed to the
said John M. Read, Charles Macalester, Amelia Read, ad
Josephine A. Thomson, commanding them, at a certain day,
and under a certain pain to be therein limited, personally to
be andi&appear in this honorable court, and then and thee

10 full, true, direct, and perfect answer make, to all and singw

lar the premises, and further to stand to, perform, and dhde
such further order, direction, and decree therein, as to your
Honor shall seem meet.
And your oratrixes and orator will ever pray, &c.
WILLIAM L. DAYTON,
Shlickw:
EDWARD W. SCUPPER,
Of counsel with the complainants.

The following are the exhibits referred to in said bill, and

20 thereto annexed:

30

Exhibit A.
This is the last will and testament of John R. Thomson,
of Princeton, in the state of New Jersey.

I direct my debts, and funeral and testamentary expenses,
to be paid, and I appoint John M. Read, Charles Macalester,
and Alexander H. Thomson, my executors. i

I do hereby give and bequeath, all and siugular, theboo g
pictures, plate, china, wines, and liquors, and all other awse
hold goods and furniture of every kind, which shall be mj
and about my house at Princeton, and also in and about j
house, at Washington, and all my horses and carriages,
my wife, Josephine A. Thomson. j

All the rest and residue of my real and personal es* »
of whatsoever nature or kind,, or wheresoever situate, gl >j
devise, and bequeath to John M. Read, Charles " aca” &’
and Alexander H. Thomson, their heirs, executors an
ministrators, in trust, for the following uses and purpos
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First. To give to my sister, Mrs. Caroline Norris, two
huded and fifty shares of the capital stock of the New
Yok and Baltimore Transportation Line; to my. sister,
Addire Thomson, two hundred and fifty shares of the cap-
itd stock of the said line; to my sister, Amelia Read, wife
athe Hon John M. Read, two hundred and fifty shares of
thecapital stock of the said line; to my nephew, Alexander
Homlton Thomson, one hundred and twenty-five shares
o the capital stock of the said line; and to my niece,
Hizabeth Norris, one hundred and twenty-five shares of the jo
caatal stock of the said line.

Secondly. 1 give to my friends, John M. Read, William H.
Gatzmer, Richard Shippen, Dr. Phineas J. Horwitz, and
Josgph P. Norris, the husband of my sister, Caroline Norris,
e bonds, of one thousand dollars each, of the Delaware
adRaritan Canal Company and Camden and Amboy Rail-
wed and Transportation Company, redeemable in 1889, one
adto each one of the above named legatees.

lalso direct to be paid an annuity of five hundred dollars,
uing h,g natural life, to my brother, Edward R. Thomson, on
ofthe United States Navy. A

ndI further direct, that from the income of the residue

E E r» 8% tliere sbidl be Paid an annual sum of ten tbou-
ollars, payable semi-annually, to my wife, Josephine

her IT Sn’ an<l 1 author5ze ar>d empower my said wife, by
orarT-T -aD( testament>duly executed, to direct, limit,
pronS1V{76 °r devise’ the Potion of the estate so ap-
tar am * &n jnc<me ten thousand dollars a year for

allanru’ ~ g‘Ve or devise the 8arae to a»d amongst

A'*R e"d aedebh'dre>-n & «S'er8 CarOMne Norri8 and 80
&¢h estaf dth ch 1dren>m such proportions, and for

ﬂlchooses ~ eState\ as she mad think proper; or, if my wife
diret nJu 6 may’ by her last wil! aud testament aforesaid,
anongmvad r apl 0i v’ give or devise the same to and
childeen L a ers’ Ca™llne, Adeline, and Amelia, and their

&:llpmvomn,Srandah ddren’ and brother, Edward, in
PYREPs or such estate or estates, as &lis midy
a’ﬁlll]'_. L f A 8md trU8tee8’ their heirs’ tutors,

16&and transferthL.” he™hy. reqnired to W , assign, con-
the same to the said appointees, according 40



1Q

20

10 COURT OF ERRORS AND APPEALS.

to the directions, limitations, appointments, gifts, and devises
in the said last will of my said wife.

And I further direct, that if th.e income from my estate
after the payment of the bequests herein before made, gl
exceed the sum of ten thousand dollars a year, that the
surplus be invested in good securities, and that my said wife,
Josephine, shall be authorized and empowered, by her la
will and testament, to”ive and devise the same among such
benevolent, religious, or charitable institutions, as she nay
think proper.

And in default of such directions, limitations, and appoint-
ments, and so far as the same shall not extend, then to pay,
assign, convey and transfer the residue to my said three
sisters, Caroline, Adeline, and Amelia, and my brother Ed
ward, their heirs, executors, and administrators, as tenants
in common, to whom I give and devise the same.

Fourthly. I authorize my said trustees and executors to
retain and hold whatever investments I may have at ny
decease, unless requested, in writing, by my wife, to change
the same.

I authorize my said executors and trustees, in either ca
pacity, to sell and convey all, or any part of my estate, rea
and personal.

I hereby revoke all former and other last wills.

In witness whereof, I, the said John R. Thomson, the
testator, have, to this my last will and testament, set ny
hand and affixed my seal, this twentieth day of July, k 1le
year of our Lord one thousand eight hundred and sixty-two.

JNO. R. THOMSON. [>&

gQ Signed by the said John R. Thomson, the testator, 1

and declared by him to be his last will, in the
presence of us, present at the same time, who
have, hereto subscribed our names thereto, as
witnesses, in the presence of the testator and of
each other. J
Chas. H. Conover.
William Clayton.

J. P. Murphy.
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Exhibit B.

This Article of Agreement, made the third day of April,
ntheyear eighteen hundred and sixty-eight, between Jo-
sghire A. Thomson, widow of John R. Thomson, late of
Princeton, in the state of New Jersey? deceased, of the first
pat; and Caroline Norris, Adeline Thomson, John M. Read,
ad Amelia his wife, and Edward R. Thomson, acting herein
by his attorney in fact, the said Adeline Thomson, all of
Philadelphia, in the state of Pennsylvania, [the said Caroline,
Adeline, Amelia, and Edward, being the sisters and brother 10
dfthe said John R. Thomson,] of the second part;-[the said
Jdn M Read becoming a party hereto, only by virtue of
hsmarital rights as husband of the said Amelia, and not as
aeof the surviving executors and trustees of the last will
ad testament of the said John R. Thomson, deceased];
witnessed):

Whereas, in and by the last will and testament of the
&8 John R. Thomson, deceased, the said testator, besides
oatan specific and other legacies, gave to his said widow,
osephine A. Thomson, for her support, an annuity of ten 20

ousard dollars per annum, during her life, and did em-
povwer her, by her last will and testament, to direct, limit

appoint, give or devise, the portion of the estate so ap-
popriated for an income of ten thousand dollars a year for
support to anj aynong fhg children of the said Caroline

A Inelia Read, and their children, in such propor-

,an for such estates, as she might think proper; or to

M r nS *e8a’d Caroline, Adeline, and Amelia, and their

poat® *n - S*audchildren, and the said Edward, in such
anddid’°n8 and “or 8U(l estates, as she might think proper; 30

ane f,a®?!'S8 odler things, further direct, that if the in-

bequesif u testator’8 estate after the payment of the
thousand Sh° uld exceed the 8aid sum of ten
godsecu VA 3 Mear’ surP*us should be invested in
ad enino AIS 8ald w”e should be authorized

devisethe # A 4er as”w*d and testament, to give and
institut®BI116 am<MS such benevolent, religious, orcharita-
1018 as s"e might think proper; and in default of
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such directions, limitations, and appointments, and so far s
the same should not extend, he, the said testator, directed the
said trustees to pay, assign, convey, and transfer the residee
to his three sisters, Caroline, Adeline, and Amelia, and hs
brother Edward, their heirs, executors, and administrators, s
tenants in common, to whom he gave and devised the sane:
and whereas, the said Josephine, for the consideration here-
inafter named, is willing to release, surrender, and relinquish
the several powers of appointment to her given in and by
the said will, as above mentioned; and the said residuary
legatees and devisees of the said John R. Thomson, deceased,
to wit, the said Caroline, Adeline, Amelia, and Edward, n
consideration of such release and surrender, are willing to
make an equitable division of the said estate with the said
Josephine, whereby a permanent settlement of the said es
tate may be .effected, which will be greatly to the benefit of
the family and next of kin of the said testator:

Now, therefore, in consideration of the premises, it ishere-
by mutually agreed, by and between the said Josephine, party
of the first part, and the said parties of the second part, that
the said estate of the said John R. Thomson, deceased, whic
shall remain after payment of his debts and the expenseso
administration and trust thereof, and of the specific an pe
cuniary legacies mentioned in the said will, shall be divi e
between the said Josephine and the said parties of thesecon
part, in manner following, that is to say: the said partieso
the second part, being the residuary legatees and devisees o
the said will, shall have one-third part of the said estate, *
be divided between them in such proportions and manner”
shall by them, the said parties of the second part, be niu
{illy agreed upon ; and the said Josephine shall havetwo *
part, being all the remainder of the said estate, as er o

absolute property forever. fore2o
And in consideration of the -said d1v1s1on and
ing agreement, it is further mutually agreed, by an” n

the said parties, that the «aid Josephine shall, an s A
doth release, surrender, relinquish, and yield up,
powers of appointment given to her in and by t e ® hx
of her husband, and she, the said Josephine, or n

40 heirs, executors, and administrators, doth covena a
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toand with the said parties of the second part, and each of
them their, and each of their, executors, administrators, and
assigns, that she has not exercised or used, and that she will
mt exercise or use, her said powers of appointment, or any
aeither of them, hut will wholly desist and refrain from ex-
ercising or using the same, hereby revoking all and any ap-
pointment by her made, or to be made, by virtue of said will.
Andthesaid parties of the first and second parts do hereby
join in requesting the surviving executors and trustees of the
sid last will and testament of the said John R. Thomson,
deceased, to divide the securities, funds, and property, be-
longing to, and constituting the said estate, in manner before
expressed, and to assign, transfer, and deliver one-third part
thereof to the said parties of the second part, and two-thirds
part thereof to the said party of the first part, each party for
himself and herself agreeing to execute and deliver to said
executors and trustees, all necessary and proper releases, ac-
quittances, and covenants of indemnification in the premises.

Nevertheless, the said John M. Read doth hereby reserve
and declare, that he joineth his said wife herein, only for the
purpose of rendering effectual her execution hereof, and only
swofar forth as his co-operation is necessary to that end, ex-
pressly reserving and declaring that his position and obliga-
>as as one of said surviving executors and trustees, are not
many manner to be conceded or compromitted by anything
aein contained; and that his action, or refusal to act, as
8xchexecutor and trustee, is to be entirely free and discre-
lonary in the premises, as though he had not signed this
freement.

‘dprovided always, and this article of agreement and
verything herein contained, are made and entered into upon
s express condition, to wit, that if, for any cause, indepen-
Pat’ or Revise, or beyond the control of the said
for7 ~ t °} the carrying out. of this agreement shall be
that' **  “mPrac”ca”e>as>if it shall be judicially decided
gid A Cannot lega% accomplished'so as to make the
ieaso™ 0" 018 an” *rU8%es entirely secure; or if, for any other

addT* A 6 Sa® executra and trustees cannot be required
ecreed to perform the same, according to the true intent

20

30
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and meaning hereof, then this article of agreement, and
everything herein contained, is to be void.

Iti witness whereof, the said parties have hereto set ther
hands and seals, the day and year first above written.

*Josephine A. Tho mson, [1.s.]

mCaroline Norris, [1.s.]

A deline Thomson, [1.s.]

E. R. Thomson, [1.s.]

by Adeline Thomson, [1.s.]
Attorney.

John M. Read, [1.s.]

A melia Read, [1.s.]

Sealed and delivered in the presence of us—

Albert A. Outerbridge,
Angelo T. Freedley,

As to John M. Read and Amelia Read only.
James W. Kyd,
E. L. M. Berghmans,

As to Mrs. Josephine A. Thomson.
Elizabeth Norris,
Adeline Brown.

Exhibit O.

An Act to confirm the settlement of the estate of John R
Thomson, deceased.

Whereas, by the last will and testament of John R. Thom
son, late of Princeton, in this state, deceased, the testator,
after giving certain other legacies and directions, did direct,
substantially as fallows, to wit: that from the residue of
estate there should be paid a certain annual sum to his wi”
and then gave her discretionary power, by her last wi
testament, to appoint the portion of his estate so approprm
to raise, by its income said annual sum, to and amongs
children of his sisters, Caroline Norris, and Amelia
and their children, or to and among his three sisters, *
line, Adeline, and Amelia, and their children an &£m
children, and his brother, Edward, as his said " °
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chose; and if the income of the estate, after paying the
dher bequests, should exceed the annual sum given to his
wife, the testator gave her discretionary power, by her will,
togive and devise the same among such benevolent, religious,
accharitable institutions as she might think proper; and in
dfaudt of such limitations and appointments, and so far as
the same should not extend, gave the residue to his said
theee sisters and brother, they being the residuary legatees:
ad whereas, a settlement of said estate between the said
widowand the said residuary legatees, has been agreed upon
ad made, whereby, amongst other things, the said widow
hth agreed to release and surrender, and bath released and
surrendered the said powers of disposition by will, so far as
the same may affect any part of said estate not given to her
forher own use in and by said settlement: and whereas,, it is-
desirable that said settlement should be confirmed and es-
tablished, as a family settlement of said estate |\ therefore,

Sc 1. Be it enacted by the Senate and General Assem-
% of the state of New Jersey, That the said settlement be
adthe same is hereby confirmed and established, and that
thesaid powers of appointment and disposition, in and by
gidwill given to said widow, except as to that portion of
sad estate which hath been assigned to her in said settle-
I®t>be) and. the same are, and are hereby declared to be,
severally and respectively, ended and determined,* and that
lesurviving executors and trustees of said will be authorized
tocarry out and effect the said settlement.

Sec. 2. And be it enacted, That this act shall take effect
immediately.

Approved April 10th, 1868. #

10

20

30
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In Chancery of New dJersey.

Between
Caro line Norris , Adeline Thomson, and
Edward R. Thomson, complainants,

and

John M. Read and Charle s Macalester, L
surviving executors and trustees of John
R. Thomson, deceased, the said John M.
Read and A melia, his wife, and Josephine
A. Thomso n, defendants.

The separate answer of the above named
John M. Read and Charles Macalester.

1Filed May 1, 1868.}

The said defendants, saving and reserving all exceptions,
&c., answer the bill of said complainants as follows:

They admit the death of the said John R. Thomson, and
the execution of his Said last will and testament, and believe
the copy thereof annexed to the complainants! bill to be cor
rect, but- for greater certainty crave leave to refer tote
original thereof, when the same shall be produced on the
hearing of this cause.

These defendants have paid the debts and funeral an tes
tamentary expenses of the said testator, and have delivere
over to .his widow, the defendant Josephine A. Thomson,
the household furniture, &c., to her bequeathed by the sa
testator. They have also paid the specific legacies *
queathed by the testator, and have regularly paid * f 8
nuity by him bequeathed to his brother, the comp ang™
Edward R. Thomson, as also the annual sum often
dollars by him, the said testator, directed to be pai
widow, the defendant Josephine A. Thomson.

The income from the said testator’s estate, after *~ *
ment of the said bequests, has exceeded the sum
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thousand dollars a year, and tlie surplus thereof has, in com-
pharce with the directions in the said will contained, been
invested in good securities, and the defendants annex- hereto,
s part of their answer, a schedule, setting forth the funds,
seaurities, and investments, now forming the subject of their
P .

The defendants have been informed that the sisters and
hrother of the said testator, and his said widow, [all of them
being parties, complainants or defendants, in this cause,]

»

haeentered into some agreement between themselves, foi
adivision between them, in certain proportions, of the said
testator’s estate, and they believe the copy of the said agree-
nat annexed to the complainants’ bill to be correct, but for
greater certainty pray leave to refer to the original thereof;
ad in particular, the defendant, John M. Read, shows to
the court that, as will appear by the said agreement, he
joined in the execution thereof, solely in his marital right,
andnot otherwise. The defendants have been also informed
thet an act of the legislature of the state of New Jersey has
been passed, purporting to confirm the settlement of the es
late of the said testator ; they believe the copy thereof
amexed to complainants’ bill to be correct, but crave leave
P refer to the original thereof.

The defendants admit that the complainants, with their
gster, the defendant Amelia Read, and the said defendant,
oaephine A. Thomson, have applied to them, as trustees, for
1®payment and transfer to them of the funds, securities,
#h investments of the estate in their hands, as executors
*  *uslees under the said will, and that they have refused
Ocomply with the request so made to them. These defend-
“ach8re af® 8e(™ *~at the will of the said testator is valid as to

¢ and all of the dispositions by him therein made, and
dj?°* ®altered or affected by any agreement between the
® Part*e8 They are further advised that the attempted
le. ni*a%oa of the said agreement by the said act of the
whet}l Ure,.'Swhol,y without effect and inoperative, and that
inth may or may not be true, they cannot safely act
g%em%r.n,&as without the direction and decree of this honor-

c
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And the said defendants submit to act herein in all respets
as the court may direct, being indemnified in the premses
and praying to be hence dismissed, with their proper asts
and charges in this behalf most wrongfully sustained.

CHARLES E. GREEN,

WM. HENRY RAWLE, and
WM. M. MEREDITH,
O f counsel with defendants,
10 John M. Read and Charles Maeahter.

Caroline Norris, and others, complainants,
and

John M. Read and Charles Macalester, «
surviving executors and trustees of John
R. Thomson, deceased, and others, de-

fendants.

Th.Oseparate answer ofthe defendant, Anelia
20 Head.

[Filed May 1, 1868.]

This defendant, saving and reserving all exceptions, &,
answers the bill of the said complainants as follows:
She admits all the statements Ih thé salilé Blﬂ E{ﬁ%giﬁgd w
be true, and prays to be hence dismissed with her costs.
EDW. T. GREEN,

Solicitor, and o f counsel with defendant,
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In Chance ry of New dJer sey.

Batween

Giroline Norris and others, complainants, »
and

John M. Read and Charl es Macal est er,

surviving executors, &c., and others, de-
fendants.

The separate answer of the defendant, Jose-
phine A. Thom son.

[Filed May 1, 1868] 10

This defendant, saving and reserving all exceptions, &c.,
arswers the bill of the complainants as follows:

That she believes the will of her late husband, the Honor-
ddedohn R. Thomson, to be correctly set forth in the said
bl but for greater certainty she begs leave to refer to a
poper exemplication thereof, when the same shall be pro-
dued This respondent was perfectly satisfied with all the
provisions contained in the said will, and her affection for
berlate husband, and her respect for his »memory, induced
rerto desire to carry out the provisions of the said will in 20
ey particular, but, on learning that some doubt existed
under the laws of New Jersey, respecting her Tight of dispo-
gtin by will, over the surplus of the »estate as therein pro-
dded for, and believing that such a course would, in this
contingency, accord with her late husband’s intentions
owards his brother and sisters, she entered into the arrange-
nert or settlement referred to in the said complainants’ bill,
®dis desirous that the same should be carried into effect,

ebelieves the statements contained in the-said bill to be

r@>and she prays to be hence dismissed with her costs. 30

Jose phine A. Thomson.

* A om subscribed this 23d day of April, a. d. 1868,
before me. A *

W. W. Dou ghe rty ,

Alderman.
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Decree.

[Filed October 28, 1868.]

This cause coming on to be heard at the last term of the
court, and being argued by Joseph P. Bradley and George
M. Robeson for the complainants, by William Henry Rawle,
esq., for the defendants, executors, and by Mr. Porter, of
Philadelphia, for the defendant, Josephine A. Thomson, am
the Chancellor having taken time to consider of the sane,
and being of the opinion that the power given by the sad
John R. Thomson, deceased, in and by his said will to thesad
defendant, Josephine A. Thomson, by her will to direct,
limit and appoint, give or devise the portion of his estateap-
propriated for an income of ten thousand dollars a year for
her support, to and amongst the children of his sisters, G-
oline Norris and Amelia Read, and their children, or to and
amongst his sisters, Caroline, Adeline, and Amelia, and ther
children and grandchildren, and his brother Edward, wesa
power which the said Josephine could lawfully surrender and
release, and that the further power given by said JohnR.
Thomson, in and by his said will, to the said Josephine, by
her will to give and devise the surplus income of his etate
among such benevolent, religious, or charitable institutions,
as she might think proper, was and is void; and that te
said Josephine A. Thomson, and the said Caroline Nomis,
Adeline Thomson, Edward R. Thomson, and John M. Rea,
and Amelia his w'ife, had full power and lawful authority h
make the said agreement for settlement of said John
Thomson's estate, which is recited in the bill of complaint

and a copy of which is annexed thereto; and that the acto .
30 the legislature, set forth and annexed to said bill, isvai

and effectual for confirming and validating said agreemeth
even though the said last mentioned power were law u a
valid: . fe
It is, therefore, on this twenty-first day of October, in »
year eighteen hundred and sixty-eight, at a stated ter®
the Court of Chancery, held at Trenton, by the Chanc "
ordered, adjudged, and decreed, that the said agreenae

1
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settlement, and every article and clause thereof, are, and the
sneare hereby declared to be valid and binding, and that
thesaid John M. Read and Charles Macalester, executors of
trelast will and testament of John R. Thomson, deceased,
adtrustees under said will, do account to the complainants,
ad to the defendants, Josephine A. Thomson and Amelia
Rad for the balance of said estate of John R. Thomson,
deceased, in their hands, which may remain after payment
o hsdebts and the expenses of administration and trust
theredf, and of the specific and pecuniary legacies mentioned
msad will ; and that they pay, assign, convey, and transfer
sidbalance to and among the several parties to said agree-
nat, in the shares and proportions therein mentioned, that
isto say, one-third part thereof to the said Caroline Norris,
Adeline Thomson, Amelia Read, and Edwaid R. Thomson,
and two-thirds part thereof to the said Josephine A. Thom-
gn It is further ordered, adjudged, and decreed, that it be
refered to Frederick Kingman, esquire, a master of this
oout, to take and state the account of said estate in the
hands, or that has come to the hands of said executors and
trustees, and to make due allowance for all payments and
discharges to which they may be entitled, with power to cause
sad executors and trustees, and any other persons to come
before him to be examined touching said estate, and to cause
»Hand any bQoks and vouchers touching or concerning the
sane to be exhibited; and the Chancellor doth hereby re-
save the right to make such further directions as equity aud
justice may require. It is further ordered, that the costs of
1ecomplainants and defendants in this suit, and reasonable
oounsel fees for the respective counsel, be paid by the said
executors and trustees out of the said estate. On motion of
liam L. Dayton, solicitor for the complainants.

A. O. ZABRISKIE, c.

10

20
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Opinion.

The Chancellor. The complainants are Caroline Noris,
Adeline Thomson, and Edward R. Thomson, the sisters and
brother of the testator, John R. Thomson. They, with the
defendant, Amelia Read, who is a sister of the testator, ae
his next of kin. The defendants are John M. Read ad
Charles Macalester, the surviving executors, Josephine A
Thomson, the widow of the testator, and John M. Read, and
Amelia his wife. The defendants have all appeared and
answered.

John R. Thomson, the testator, by his will, dated July
20th, 1862, after certain specific and other legacies, directed
as follows.:

“ And I farther direct, that from the income of the residue
of my estate there shall be paid an annual sum of ten thou-
sand dollars, payable semi-annually, to my wife, Josephiue
A. Thomson; and I authorize and empower my said wife,
by her last will and testament, duly executed, to direct,
limit or appoint, give or devise, the portion of the estate so
appropriated for an income of ten thousand dollars a year
for her support, to give or devise the same to and amongst
all and every the chilldren of my sisters, Caroline Norris and
Amelia Read, and their children, in such porportions, and
for such estate or estates, as she may think proper; or if ny
wife so chooses, she may, by her last will and testameut
aforesaid, direct, limit or appoint, give or devise the same,
to.and among my sisters, Caroline, Adeline, and Amelia, and
their children and grandchildren, and my brother Edward,
in such proportions, and for such estate or estates asshe nay
think proper; and my said trustees, their heirs, executors,
and administrators, are hereby required to pay, assign, con
vey, and transfer the same to the said appointees, according
to the directions, limitations, appointments, gifts, an(* e
vises in the said last will of my said wife.

“And I further direct, that if the income from my estat®
after the payment of the bequests hereinbefore made, s a
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exsd the sura of ten thousand dollars a year, that the sur-
g be invested in good securities, and that my said wife
Josephing, shall be authorized and empowered by her last
will and testament, to give and devise the same among such
benevolent, religious, or charitable institutions as she may
think proper.

“And in default of such directions, limitations, and ap-
pontnents, and so far as the same shall not extend, then to
B assign, convey, and transfer the residue to my said three
sgag Caroline, Adeline, and Amelia, and my brother Ed-
vad their heirs, executors, and administrators, as tenants
mecommon, to whom I give and devise the same.™

The widow and other legatees being advised that the
povwass of appointment in said will to benevolent, religious*
a charitable institutions, was void, or at least of doubtful
validity, and being desirous to terminate a trust which would
belong and troublesome, agreed among themselves as to the
division of the property; and as they are the only parties,
besice the benevolent, religious, or charitable institutions,
whohave any interest in the property, they, on the third day
°f April, 1868, executed an agreement under their hands
adseals to effect that object, which is set out in the plead-
mgs By this it is stipulated that after paj”ment of debts*
expenses of administration, and the specific and pecuniary
egadies, the estate of the testator shall be divided between
*ga in such manner that Mrs. Thomson shall have twec-
turd® and the brother and sisters of the testator together
oethird of it; and Mrs. Thomson released, surrendered,
reluquished, and yielded up her power of appointment, and
oovenanted and agreed not to exercise the same. And in
j atogrecement, each party requested the executors to pay

o other party the share so agreed upon, and agreed to
ocute to them all proper releases and discharges,

recf aD ’eSi8lattlre> approved April 10th, 1868,
a’reement settlement, it was confirmed and
decl an” PoweFS ©f appointment in the will were

auth® **~ euc® and determined, and the executors were
~onzed to carry out and effect the settlement.

executors, not being satisfied that they were author-
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ized to yield up the trust property on the strength of ths
settlement, even when confirmed by the legislature, declined
to pay over the trust funds. This suit is brought, to compel
such payment by them.

The executors contend that the powers of appointment are
valid, and cannot be surrendered or released by Mrs. Thom-
son, and that it is beyond the power of the legislature to
give validity to an agreement which disposes of the property
contrary to the provisions of the will, and the rules of law
which give effect to those provisions.

The complainants contend that the power of appointment
to benevolent, religious, or charitable institutions, is void,
and that the other appointees have power to surrender;
also, that the power to appoint is a power in gross, and that
Mrs. Thomson, at whose option it must be exercised, can
now determine that option and release or surrender it. And
even if this could not be done by the law as it stood, that
the act of the legislature gives it validity.

First, as to the validity of the power. This depends upon
the doctrine of charitable uses, and its application to this
case. The Court of Chancery has, for many years, compelled
the performance of gifts and bequests to charitable and other
like uses. It is a matter that falls properly and naturally
within the jurisdiction of that court. In England, few cases
are to be found in chancery, before the statute on that sub-
ject known as the statute of charitable uses. 43 Eliz., CayA.
That statute gave the court directly, no jurisdiction over
charitable uses. But in its preamble, which may be found
with the statute in full in 2 Coke Inst. 797, or condensed in
2 Roper on Legacies 1115, and 2 St. Eq. Jur., § 1160, it recites
that many gifts for the twenty-one objects enumerated in it
have not been employed according to the charitable intent
of the givers and founders thereof. And it provides t a
four commissioners, one of whom shall be the bishop o
diocese, shall be appointed by the chancellor, authorizing
them to inquire, by the oaths of twelve men, of the a ue
and misappropriation of property “ given, limited, appoin ,
or assigned, to or for any of the charitable and gody ns*
therein rehearsed.” It directs the commissioners to w *
order for the application of such property to the use8
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itents for which it was given. It directs them to report
thar orders into the Court of Chancery, which is charged
with the execution of them; parties aggrieved having the
right of appeal to the Chancellor.

(nthe equity of this statute and the rights established by
it, that court took jurisdiction of all charities or subjects
included within it. Many of them, as the maintaining of
Iridges, causeways, and houses of correction, were neither
charitable nor religious objects, in the usual sense of these
tems  Yet, in proceedings by bill and information institu-
tedin that court, and not in any way under the provisions
ofthe act, the Court of Chancery has always defined charita-
Heand religious objects according to the enumeration in the
preanble of that act; not limiting the objects by the terms
oftheact literally, but limiting them to matters of like nature.

That statute is not in force ii® this state, and therefore
canot limit the authority of this court to enforce charitable
gifts not included within it. It was not used for that purpose
bythe English equity courts—but it was used by them to
enlarge their power. The rule of law and in equity before
t at statute, was, that a gift or devise for a purpose or object
sovague and indefinite that the Court of Chancery could not
enfarce it, was void. After the statute of charitable uses,

ecourt held that all gifts for any object enumerated in it,
“ere for purposes sufficiently definite, and therefore would
eenforced in chancery. In cases where the object of the
? would not have beSn held sufficiently definite without
~e statute, and have since been held sufficient by force of

statute, the authority of the decision might perhaps be

qestoned, on the ground that the statute is not in force
bav' h Wrere’ °n °ther hand, the English courts
vad ¢ ° °~jec” too indefinite, and the use therefore

to , no'wlt"stari<3ing the statute, their decisions are entitled
take t>farrie resPec” here as in all other cases in which we
beth wGm ~°r ° Ur ~ ie okject of the statute of Eliza-
aftaf 383f0t.t0 ma”e v°id or restrain, but to give effect to
7 HOr charitable and pious uses.

aPhintI 6 ~lks”On *n this case is, whether the power of
anions sl Gt lven in this will “ to give or devise the same
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as she may think proper,” is so vague and indefinite asto
be void. As the power is to give to any of the three, if ae
of them is too vague, the power clearly is void. She hasthe
right to elect not to give to the other two. It is conceded
that by the English decisions, the words “ charitable and re
ligious ” are sufficiently definite, and it is contended thatby
the same authorities, the word benevolent is not; and that a
gift to benevolmt objects or benevolent institutions, is void.

The word benevolent is certainly more indefinite, and of
far wider range than charitable or religious; it would include
all gifts prompted by good will or kind feeling towards the
recipient, whether an object of charity or not. Thé ratural
and usual meaning of the word would so extend it; it hes
no legal meaning, separate from its usual meaning; the word
“ charitable ” has acquired a settled limited meaning in law
which confines it within known limits.

In all the decisions on this subject, it has been held that a
devise or bequest in England for benevolent objects, or in
trust to give to such objects, is too indefinite, and therefore
void, and not being within the scope of the statute of Hiza-
beth, are not saved by it. And the reasoning of thejudges
by whom it has been so decided, is too clear, and their ax
thority too great to admit of any doubt upon the question &
this day.

In Morice v. The Bishop of Durham, the bequest was to
the bishop in trust, to dispose of to such objects of enevo-
lence and liberality as he, in his discretion, shall most ap
prove of. Sir William Grant, 9 Ves. 399, and Lord Hdm?
on appeal, 10 Ves. 522, held the trust specified to be wiid,
and decreed the bishop to hold in trust for the next of >n*
In James v. Allen, 3 Merivale 17, a gift to executors in

for benevolent purposes, was held void. Many ot*e A?S8
sustain the principle on which these decisions rest. w

Selby, 7 Sim. 352; S. G, on appeal before Lord Cottenha,
1 Myl. § Or. 286; Williams V. Kershaw, 1 Keen

dall V.. Grange, 5 Beav. 300; \ezey V. Jamson, 1 Sim -f
69; Brown V. Yeall, 7 Ves. 50, (n); Ommaney V. Lute |,

Turn. Buss. 260. " 1tg Of

The same doctrine has been established in the ®nru
held void, unless the obyect
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ofthegift is specific. W hile they hold that there need not
ke any legally existing institution to receive the gift, they
maintain that the object or purpose of the gift must be spe-
dfied Potter v. Chapin, 6 Paige 650; Williams v. Williams,
4 Seld. 547; Owens V. Missionary Society, 4 Kernan 397,
Beekrnn v. Bonsor, 23 A. F. Rep. 298.

And this is stated as the law in such case, fin 2 St. Eq.
Jur, § 1163 and n; 2 Redfield on Wills, 800, § 80 ; and 2 Ro-
yer on Legacies, ch. 19, § 1 and 6.

The only disposition invalid on this account is so much of 10

the power as authorizes the appointment to benevolent, reli-
gious, or charitable institutions. The power to dispose of to
the persons designated is valid.

The second point is, whether the release of the power by
Ms Thomson is a valid extinguishment of it, so far as the
pover extends to the brother and sisters of the testator. As
theyjoin in the instrument, there can be no question of its
validity; had it no other effect, they and all persons claim-
ingthrough and under them, would be estopped. The chil-
dren of Mrs. Norris and Mrs. Read have not joined, nor does
4 appear in the case whether they have any children or
grandchildren. But the power to devise to them only ex-
tends to the fund which produces the interest given to Mrs.

onison, and in which she has thus a life estate. This,
t erefore, is a power in gross, which she herself can release

extinguish, without their consent. It is a settled rule,

at where a life interest or other estate is given to the per-
nw o is authorized to devise or appoint the property, the
prson authorized to appoint can release and extinguish the
wer. This is called a power in gross. But where the
ntift '8 £Pven to one who has no estate or interest
eproperty to be distributed, which is called a power sim-
lea&® » era” Per80n entrusted with the power cannot re-
oove °rex” n&u’8h ib £bt may exercise it, notwithstanding any
nant or agreement to the contrary. 4 Kent 346 ; 1 Sugq.
krd Ar¥* A3’ 100 ; Smith v. Death., 5 Mad. 371; Al-
Bickly en Mep- West v. Berney, 1 Russ. § Mylne 431;
40°*nh ®uest’” Id. 440; Horner v. Swann, Turn. £ Russ.

6ffi V M mr* 10 Barr 326; Miie* v¥* Kni9ht’ 12
n
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Such being'the rule of law, by the release contained inthe
article of settlement the power is extinguished as to the
whole, except the power to appoint to the benevolent, reh-
gious, or charitable institutions; this power regards prop-
erty in which Mrs.- Thomson has no interest—that is, the
surplus income of the estate, or the income of the part which
does not yield her annuity. As regards that part, it isa
power simply collateral. But the power as to this is wid
by the conclusion before arrived at; the property, therefore,

10 will be held in trust for the next of kin, who have joined in

the article of settlement.

Lastly, the act of the legislature is, in my opinion, suffi-
cient to render the settlement valid, and to give it efficacy
to extinguish the pow'®rs, had the power to appoint to chan-
table uses been a valid power, and had it been, by the ries
of law incapable of being extinguished by a release of Ms
Thomson, because a power simply collateral. The ruleof
law that forbids the release of a power simply collateral, is
like every law in the control of the legislature; they cn

20 alter any law, however wise and just, and change it to ae

that is inexpedient and unjust. Much more can they alter
a mere arbitrary and technical rule like this, for there ism
reason why a power to appoint can be relinquished by a trus-
tee having a life interest in the property, and caunot bya
trustee who has no interest.

No one would question the validity of a statute declaring
that both powers, simply collateral and in gross, may be
released and extinguished by the person to whom they were
given. Such law would operate on powers in existence and

30 created before its passage. The legislature can, at its pleas-

ure, change the law of descents and of wills, and of operation
of entailments, so as-to affect and change all estates not a
ready vested under them. They can enact and have enacte ,
that surviving executors and administrators with the wil *
uexed, shall exercise power to sell lands given byt e
jointly to all the executors named, and such law aftecs
powers created by wills, prior to its enactment. , ]
They have the power to make this change universa ,or
or private, only applying to a particular will or ins r

40 A statute declaring that John Den may break an entai



COURT OF ERRORS AND APPEALS. 29

feoffment with warranty, would be valid. The only lim-
itatios on legislative power in this respect are those pre-
smbed in the constitution, and the restriction universally
acknowledged, that no law shall be passed taking away vested
nights of property. Taking property for public use, is a
poper exercise of the law-making or legislative power, and
compensation in such case is provided by the constitution.
If the power to appoint to the testator’s brother and sisters
hed been limited to them, instead of being as it is, in the
alternative, they would each have a vested right to some pro-10
pation which the legislature could not take away without
tharconsent. But before any estate or property is vested,
thelegislature have the power to change the rules of law by
which as they are, it would eventually vest in one class of
parsons now in existence, so that it will vest in another class,
arin different proportions. The statutes altering the law of
descerts and the law af entailments, and regarding the rights
of married women, are of this class.

Such effect has been given to private statutes by the Su-
prene Court of this state, in Rickman V. Lippincott, 5 Butcher 20
4 and by the Supreme Court of the United States in Crox-

a V. Sherrerd, 5 Wall. -268, and in Kearney V. Taylor 15
Bow. 494.

Notice oif Appeal.
[Filed -October 29, 1868.]

Jdbe defendants, John M. Read'and Charles Macalester,

this U°r8} °’ keretyy appeal from the final decree made in
n a”ove 8tated cause, to the Court of Appeals
Othe last resort in all causes of law.

t"ated October 29th, 1868. 30

CHARLES E. GREEN,
Solicitor of defendants.

state”cause6 S°°A cause for appeal in the above

CHARLES E. GREEN,

O fcounsel with defendants.
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Petition of Appeal.
.[Filed October 29, 1868.]

Court of Appeals.
Between
John M. Read and Charl es Maualester,

«urviving executors, &c., appellants,
>  On Bill.
and

'Caro li ne Norris , and others, respondents. J

To the Honorable the Court of Appeals in the last resort in all

10 causes of law.

The humble petition of John M. Read and Charles Mac-
alester, executors, &c., the appellants in the above stated
cause, respectfully shows, that your petitioners find them
selves aggrieved by afinal decree made in the Court of Chan
cery, by his Honor, Abraham O. Zabriskie, Chancellor of the
state of New Jersey, bearing date on the twenty-first day of
October, instant, wherein the said Caroline Norris and others
were complainants, and John M. Read and Charles Macales-
ter, executors, &c., and others, were defendants; and your

20 petitioners humbly appeal from the said decree of the Chan-
cellor, in evOry part thereof, upon the ground that the sare
is in all respects erroneous. Your petitioners therefore pay
that the said decree of the said Chancellor may be in a
things reversed, set aside, and for nothing holden; an ta
they may have such relief in the premises as to this honora

ble court shall seem meet.

Dated October 29th, 1868.
CHARLES E. GREEN,

Solicitor for and o f counsel with appelUn
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Answer to Petition of Appeal.
[Filed October 29,1868.]:

Court of A ppeals.

Between
dohn M Read andl Charles Macalester,

surviving executors, &c., appellants,

and » On bill.

Ciroline Norris and others, respondents.

Treansuer of Caroline Norris, Adeline Thomson, and Edward
R Thomson, to the 'petition of appeal ofJohn M. Read and 1G
t harks Macalester, appellants.

These respondents, not confessing or acknowledging all
arany of the matters and things in the said petition of appeal
anained, to be true, for answer thereto, say that they
eleve it to be true that such decree as is complained of by

e appellants was made in the Court of Chancery, by the

owra e Abraham O. Eabriskie, Chancellor of the state of
tW fT 7, bUt aS t0 the date’ 8ubstance> and contents

°I theSe resPondent8 humbly crave leave to refer thereto,
nthe same shall be produced. 20

sai/d theSe resPondents a*e advised and believe, that the
complained of by the said appellants in their

Lhl!!L??kal’ I8aSreeable to equity ; and they therefore

court, with the costs of these respondents.
'ctober 25th, 186.8.

WILLIAM L. PAYTON,
Solicitorfor respondents.






In Chancery of New dJersey.

Betueen Caroline Norris and others, )i
Complainants,
and
John M Read and Charles Macalester,
Executor, of John R. Thom-
sonmdec d, anefcothers, Defendants. ™

On Bill, &c.

BRIEF OF DEFENDANTS, EXECUTORS AND
TRUSTEES.

1 The trustees under Mr. Thomson’s will are bound, as well
hy the confidence which their testator has reposed in them, as by
the oath which they have taken as executors, to defend thé trust
which that will has created. They have, and can have no dis-
cretion in the matter—no personal feelings or views. The will
isnot theirs, it is their testator’s, and unless its provisions are
unlawful, they are bound to carry them into effect. If the
testator s family think that they could have made a better will,
ud, consequently get together, and execute what they call a

family settlement,” and then ask for the decree of this Court
ocarry it into effect, they can only succeed on the ground of
t ewill itself being intrinsically defective. The class of cases
°f which Stapilton vs. Stapilton, (1 Atkins, 2; 3 Lead. Cases
In ~84,) is the leading one, never went so far as to
bu stitute a family settlement for a will, and to allow the latter
to he repealed by the former.

s amere family settlement, therefore, the case of the com-
Puinants has no especial merit.
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2. If such be the case, no such act of the Legislature ashes
been passed can give it validity as against the will of the testator.
That will has created certain trusts, and if those trusts are valid,
no legislative act can give validity to a family bargain by which
they are agreed to be considered as invalid. The safety of every
State requires that the difference between the judicial and the
legislative branches of government should be sharply drawn,
and if the trusts created by this will be in themselves valid, and
a chancellor should deem himself bound to refuse to substitute
the settlement for the will, the Legislature cannot rush in where
the judiciary has feared to tread.

But it is urged that the act takes away no vested interest ar
vested estate, and therefore that under the authority of Croxall
vs. Shererd, 5 Wallace, 268, and other cases of this class, it can
validate an agreement made between all the parties now in esse

But the distinction is familiar between legislative acts which
operate as modes of assurance— which give powers of sale—
which unfetter restrictions— which confirm defects, and legis-
lative acts which divert the channels of the testator’s bounty—
which take away property from one person and give it to
another. All the cases referred to are of the former class; not
a case can be cited in which an act of the latter class has ever
been sustained ;* and when this statute of April 10th, 1868, un-
dertakes to approve and confirm the release by a donee of a
power which is purely collateral, it is simply an act of confisca-
tion of that power, and a repeal of a settled principle of the
common law from the Year Books down. Unless, therefore, the
trust is in itself bad, no act of the Legislature can, it is sub-
mitted, have any operation whatever.

3. We, therefore, come down to the investigation of the wil
itself.

di There are two powers of appointment given to the widow,
one, a power to appoint the corpus of her annuity to t e
testator’s family, which is a power in gross, and the other a

*See the authorities cited in the appellant’s argument in Stanley vs. Colt, 5
131, in which case an act which allowed trustees of a charity to sell reales

held constitutional, because there was no diversion of the gift.
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pover to appoint the surplus income accumulated at her death
(nwhich she has and can have no interest whatever) to certain
institutions, and this is a power purely collateral.

As to the former power, the authorities seem to decide that it
may be released in favor of the ulterior objects of the appoint-
mert; and if the widow had made a settlement with the
appointees under that power, it is probable that no subsequent
execution of the power, inconsistent with the terms of this
settleent, would be supported either at law or in equity.

b It is far different in the case of a power simply collateral.
Fom the case printed by Mr. Sugden from the Year Book of
14Henry VII, and from Digge’s ease which followed it, down
to this day, the authorities are consistent that such a power
cannot be suspended, released or extinguished. The claim,
then, of these plaintiffs, must he based upon the invalidity of
the power itself.

At this day, the general principles of the law of charitable
wsare familiar to all. Trusts that would be invalid as to
aher objects, are supported in favor of charities—the rule
against perpetuities has yielded in their favor—and when the
chanities themselves which the testator has named have, from
particular reasons, been disabled from taking, others have been
substituted, and thus a fund for the erection of a Jews’ syna-
gogue has been transferred to a foundling hospital. The law
hes followed the gospel in the prominent position which it has
given to charity.

The class of cases of which Morice vs. The Bishop of Dur-
ham decided by Sir William Grant in 1804, and affirmed by

ad Eldon in 1805, is the leading one, took the distinction

etween objects which might indeed be charitable, but which
night also be much more or much less. The trust was for such
jects of “ benevolence and liberality ” as the Bishop of Dur-

umshould approve, and this was held bad, not because it did
jtat include objects of charity, but that it included more, and

6‘g ~divisible, was therefore bad for uncertainty.

hen followed the cases, cited by the complainants, of "James
I¥ Hen 3 Merivale, 17; Williams vs. Kershaw, 5 Clark &
tITh ~ note; Ellisvs. Selby, 1 Mylne & Craig, 286 (where
to “ such charitable or other purposes ; and

iams vs. Williams, 5 Law Journal, ch. 4.
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It is principally upon the authority of Williams vs. Kershaw,
decided in 1835 by Lord Cottenham,* that the complainants ask
for a decree. The devise was to # such benevolent, charitable
and religious purposes as the executors should, in their discre-
tion, think most advantageous and beneficial.” The decision is
not reported at length, and hut one part of the reasoning is
given.— u It is argued, in order to prove the gift to be good, that
the terms must he taken conjointly; if so, every application
must he to a religious purpose, which would no doubt be benevo-
lent, and, in a legal sense, charitable; hut the question is, did
the testator so consider it ? Did he mean that there should be
no application of any part of the residuary fund, except to re-
ligious purposes ? Such does not appear to me to be his inten-
tion : he intended to restrain the discretion of the trustees, only
within the limits of what was benevolent, or charitable, or reli-
gious. If this'be the right construction, then the questionis
what the decisions have ascertained to he the rule on the sub-
ject.” And after referring to the authorities already cited, and
to three others,f the decision was that the gift could not take
effect, and that the residue was undisposed of.

“ He had heard the case in the Rolls Court, and decided it after he came on the

woolsack. , 9fin. and
f Waldo vs. Caley, 16 Vesey, 206 ; Ommany vs. Butcher, Turn. &Russe,

Yezey vs. Jamison, Simons & Stuart, 69. t " to be
Waldo vs. Caley, decided by Sir W. Grant in 1809, was a bequest of

spent “ in promoting charitable purposes, as well those of a public as a pnva 6 ’

and more especially in relieving such distressed persons, either the widows “'° -+

of poor clergymen, or otherwise, as his wife should judge most worthy an

objects, giving a preference always to poor relations;” which was” 1dt0( ~ 8&8e'thae
In Ommany vs. Butcher, (decided by Sir Thomas Plumer, m > pauests to

should be any money remaining,” said the testator, after making sun ry *~ "js

charitable institutions, “ I should wish it to be given in private ¢ any.

bequest was held to be bad. Charities,

The authority of this decision has been much questioned, (see Boy e guffolk
294,) and it seems to have been shaken by the later case of Horde vs. ar N #
2 Mylne & Keen, 59, decided in 1833 by Sir John Leach, where e in A
perpetual fund to be “ given away in chaVity, either to individual Perfon® fit)
institutions, in such sums, ways and manner as the trustees s ou AA
without any interference or control;” and it was held that the case
tinguishable from Waldo vs. Caley. ~ . that ease a

Yezey vs. Jamison was decided by Sir John Leach in 1822 an A chftrit-
bequest of the residue to executors, to dispose of at their pleasure, ei e * ~ ~
able or public purposes, “ or to any person or persons in such s ares, >

should think fit.” was obviously held bad.
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The complainants’ brief suggests that Mr. Boyle, in his
Teatise on the Law of Charities, admits the correctness of
this decision if the change of the disjunctive preposition be
oarrect, which he doubts; but a consideration of all the author’s
strictures on the decision seems to show that his doubts had a
mrhwider range,—though, as is well known, there is not, with
Fidlish text writers, the same free spirit of criticism of adjudi-
cated cases which prevails here.

But the language in Williams vs. Kershaw differs from that
wdinthis case. There it was “ to such benevolent, charitable
ad religious purposes.” Here it is “ to such benevolent,
religioss or charitable institutions

In Hill vs. Burns, 2 Wilson & Shaw, 80,* the bequest seems
tohave been to trustees, “ in aid of the institutions for charitable
abenevolent purposes established or to be established in the
datyof Glasgow or its neighborhood  and it was thought that
the term benevolent, would not bear any other meaning than
charitable, being employed in favor of a public institution. It
weg therefore, a mere redundancy of expression, and did not
commumicate any ambiguity to the gift, which was accordingly
uphdld

In Miller vs. Rowan, 5 Clark & Finelly, 99, decided in the
House of Lords, in 1837, the bequest of the residue was to
trustees, to distribute the same to such charitable and benevo-
lent purposes as they should think proper ; and Lord Brougham,
in delivering thejudgment, said:—*“ Is this gift validly given to
charitable uses? The maker of the deed first says that the
residue shall be applied by the trustees to such benevolent and
charitable purposes as they may think proper. Suppose we
read ‘and,” ‘or;’ the authorities in the Scotch law do not
entitle us to hold that this is so uncertain as to be void. In
Hill vs. Burns, decided by this House, the fund was to be

istributed among institutions established or to be established in

asgow or its neighborhood, ‘for charitable and benevolent
Purposes, the same words ; this was held sufficiently certain by

ilson & Shaw’s Reports (Scotch) are not in anyof the public or private libraries
&d  OOUed nave been able to refer. The case is said, in Boyle on Charities, 286,

elsewhere, to be cited in 2 Dow & Clark, 101; but this is an error. It is
®ell toin 5 Clark & Finelly, 102, note (a).
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the Court of Sessions, and their judgment was affirmed by your
Lordships. Indeed, the distinction between -charitable ad
benevolent uses was not taken in that case, and there appears
nothing in the authorities on this subject which should lead
to suppose that the Scotch law has ever given the technical
meaning to the word ‘ charity ’ or ¢ charitable,” which our English
law has given since the Statute of Elizabeth. It is true that, in
Hill vs. Burns, institutions in or near Glasgow are named, ut
I am now citing the case on the use of the word 6benevolent

only. Eor that nothing can turn upon the generality of the
Words in the present case, namely, ¢ charitable purposes,” if the
addition of benevolent does not vitiate the gift, appears dear
from the latest decision of the House, that in Crichton vs. Grier-
son, where it was held, after a careful consideration of all the
authorities by the noble and learned Lord who then presided,
that a gift to trustees, to be applied to such charitable purposes
as they shall think fit, is good by the law of Scotland. The ad
dition in that case, of bequests to friends and relations, was
much relied on in the argument at the bar and in the printed
cases, but it does not form the ground of the decision. My
noble and learned friend, Lord Lyndhurst, expressly held that
charitable purposes would be sufficient by the law of England,

and that the Scotch law 1is less strict than ours in this respect,

of which, indeed, there can be no doubt.”

The latest cases show a disposition to restrict the rule o
Morice vs. Durham. In Whicker vs. Hume, 14 Beavan, 50,
the testator, who had long resided in the East, and was sklled
in Oriental languages and literature, left a fund to trustees to
be appropriated “ as in their uncontrolled discretion they shou
think proper and expedient, for the benefit, advancement ar*
propagation of education and learning in every part o te
world, as far as circumstances would permit.’

It was objected to this bequest, that inasmuch “ as Bt
poses alone are considered charitable which the Statute o
beth enumerates, or which, by analogies, are deemed wi in
spirit and intendment;* this gift was too large, as t e
‘ learning ’ mentioned in the statute is 4schools of learning,

* Sir Win. Grant’s language in Morice vs. Bishop of Durham.
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the only 4education,” 4the education of orphans” and after
refarring to the cases of Williams vs. Kershaw, Ellis vs. Selby,
&, it was urged that the bequest embraced the whole sphere
of literature and science, in any civilized or uncivilized coun-
try; thefund might be given to a distinguished French astrono-
meror an Indian brahmin, and it would be impossible for the
(but to regulate its application. But it was held by Sir John
Romlly, M. R., (1851,) that the trust was not too indefinite, and
thet, if necessary, the Court would compel the proper applica-
tin of the fund by the trustees, and this decision was, in 1858,
affimed in the House of Lords, (7 Clark’s Appeal Cases, 124,)
Iad Chelmsford, Lord Cranworth and Lord Wensleydale all
ooncurring that the testator meant to use the word learning as
oomnected with education.

In the present case, therefore, it may well be presumed that
the testator did not intend to use the words 4benevolent insti-
tutiars * otherwise than so far as they were charitable or reli-
gos.

But, under any circumstances, it may well be doubted if there
isany benevolent institution, in the proper and legal sense of
those words, which 1s not also a charitable institution. The
wad institution means, in this connection, a lawful institution—
ae whose existence consists in perpetual succession for the pur-
s of general and public benevolence, and every such institu-
tin must necessarily be a charity.

WM. HENRY RAWLE,
Of Counselfor Defendants, Trustees.






