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The bill is currently pending as Senate Bill No. 699 of 1998 sponsored by Senator Robert1

Singer and Senator John Adler.  An identical bill is pending as Assembly Bill No.762 sponsored
by Assemblywoman Loretta Weinberg and Assemblyman Charles Zisa.

I.  BACKGROUND AND CREATION OF THE TASK FORCE

On March 24, 1997, the Senate Law and Public Safety Committee held a hearing on Senate

Bill No. 1411, which  proposed to lower the blood alcohol concentration at which a driver is

considered to be legally intoxicated from .10 to .08 percent. The legislation was sponsored by Senator

Louis Kosco, committee chairman, and Senator Gordon MacInnes.   More than 60 persons attending1

the hearing asked to testify on this legislation.   Because the committee members heard conflicting

testimony and were left with unanswered questions, they agreed unanimously to defer action on the

legislation and ask Senate President Donald DiFrancesco and Minority Leader Senator John Lynch

to establish a task force to study the issue.

In June, 1997, the Senate leaders announced the creation of and appointments to the Senate

Task Force on Alcohol Related Motor Vehicle Accidents and Fatalities.  The central focus and

objective of the Task Force was to determine the most effective manner of keeping persons who are

intoxicated from operating a motor vehicle. 

While the Task Force was charged with conducting research and making findings in specific

areas, its primary purpose was to examine the problem of drunk driving from a broad perspective and

make recommendations to the Legislature concerning the prevention of drunk driving and the

resulting accidents and fatalities (see Appendix A).

The Task Force was instructed to look at the experiences of  other states in dealing with the

problem of drunk driving.  The Task Force was further instructed to draw upon all available source

materials and resources to assist it in making determinations and recommendations regarding how to

most sensibly and effectively keep intoxicated persons from getting behind the wheel of a motor
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vehicle.  

The Task Force was required to hold three public hearings in different areas of the State to

receive expert testimony as well as testimony from individual citizens.  

The Task Force was encouraged to examine the following specific issues, most of which were

raised at the Senate Law and Public Safety Committee hearing noted above:

C Are current State laws dealing with those who drive while intoxicated adequate, or can these

laws be strengthened and improved?

C Have enactments by the Legislature in recent years increasing the penalties for DWI had any

effect in reducing DWI related accidents?

C To what extent do tougher State laws regarding DWI  in fact serve as a deterrent?

C What is the blood alcohol content (BAC) of drivers involved in DWI related accidents,

particularly those involving fatalities?  The task force was instructed to obtain the most

objective statistics available regarding the correlation of BAC to crashes, evaluate the data,

and state the conclusions reached and the basis for those conclusions.

The Task Force was asked to develop, based upon the best scientific testing and evidence

available, a chart reflecting as accurately and as scientifically possible the number of drinks of

specified alcohol content in a certain time period that would have to be consumed by persons of

varying weights over a given time period to reach specific blood alcohol content levels.  Testimony

before the Senate Law and Public Safety Committee on this matter was contradictory.  

The Task Force was asked to review and evaluate the relevant studies available and to make

an objective finding as to whether reducing the statutory BAC level for drunk driving from .10 to .08

percent would reduce the number of DWI accidents and fatalities in New Jersey, and if so, to what

extent. 
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The Task Force was instructed to obtain statistical information regarding the blood alcohol

concentrations of drivers arrested for DWI or who were  involved in accidents and found to have

consumed alcohol, including the number of cases where a driver arrested for DWI  or involved in an

accident had a blood alcohol concentration of .08 percent or less.  

  This report presents the Task Force's findings and recommendations.
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II.  PROCEEDINGS OF THE TASK FORCE

A.  Public Hearings

In accordance with its charge, the Task Force held three public hearings.  The first hearing

in Trenton at the State House Annex on August 19, 1997, focused on whether the blood alcohol

concentration at which a person is prohibited from operating a motor vehicle should be changed.

Witnesses included representatives of various organizations and associations, employees of  State and

federal agencies, private citizens and United States Senator Frank Lautenberg.

The second public hearing was held on September 23, 1997 at the University of Medicine and

Dentistry of New Jersey in Newark.  The topics for that hearing were (1) whether the current

penalties for drunk driving are adequate, including whether criminal penalties should be imposed and

2) the use and effectiveness of the breathalyzer. Testimony was presented by various organizations

and private citizens, and the New Jersey State Police conducted a demonstration of the breathalyzer.

Camden County College in Blackwood was the site of the final public hearing, which was held

on October 22, 1997, and concerned drunk driving education, prevention and rehabilitation.  

A list of individuals and organizations presenting testimony at these public hearings appears

in Appendix B.  

 B. Working Sessions

The Task Force held working session on the following dates:

July, 8, 1997; July 22, 1997; July 31, 1997; August 19, 1997; September 23, 1997; October 21, 1997;

November 17, 1997; December 9, 1997; January 6, 1998; January 27, 1998; February 17, 1998;

March 17, 1998; March 24, 1998; April 16, 1998; April 23, 1998; July 17, 1998; July 28, 1998; and

October 13, 1998.
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C.  Subcommittees

The chairman established two subcommittees to study specific issues and make

recommendations to the full Task Force.  He appointed Declan O'Scanlon, Antonio Martinez and

Joseph Bell to work with him on the Subcommittee on Criminal Penalties.  Janet Alteveer, Robert

Pandina, Carl Valenziano and Declan O'Scanlon were appointed to the Subcommittee on

Rehabilitation and Programs.   These subcommittees met on a regular and continuing basis.
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III. EXECUTIVE SUMMARY

The Task Force was charged with identifying the most effective manner of keeping persons
who are intoxicated from driving and with developing new ideas and creative approaches for dealing
with this serious problem.  Listed in the charge are focused questions about current laws, penalties
and the issue of whether New Jersey should reduce the statutory blood alcohol concentration (BAC)
threshold at which it becomes illegal to operate a motor vehicle from .10  to .08 percent.

TASK FORCE RECOMMENDATIONS

Blood Alcohol Concentrations--Legal Limit:  After careful consideration of the testimony,
scientific studies and experiences of other states and countries, and vigorous debate, the Task
Force concluded that changes to the BAC level without substantial additions and changes in
public education, enforcement and treatment will not achieve the real goal of decreasing death
and disability and lessening the huge societal costs from DWI. 

C Significant impairment can be clinically demonstrated at .05 BAC.

C There is a dramatic increase in crash and fatality rates at levels of .15 BAC and above.

C The impact of laws that reduce the per se BAC level from .10 to .08, in isolation, is
inconclusive.  Some studies that claim to show conclusively that reducing the legal limit to
.08 BAC is effective have confounding factors, such as the implementation of administrative
license revocation and major public education and awareness campaigns.

C The implementation of major public education and awareness campaigns and administrative
license revocation have also been shown to have a significant effect in reducing the incidence
of DWI offenses.  Studies have shown that effect can be greater than changing the legal BAC
limit.

C Nationally, the drunk driving fatality rate has declined over the previous 15 years because of
prevention and enforcement programs and treatment programs for the DWI offender, whether
or not in conjunction with a change to .08 BAC.

Public Education, Enforcement and Treatment:  The State has available and must allocate
more of the revenue it derives from alcoholic beverage licenses and fees and drunk driving
fines and penalties for public education, enforcement and treatment to more effectively combat
the drunk driving problem.

C Education programs have proven to be effective in reducing the incidence of drunk driving,
particularly among young people and first offenders. 

C Offenders who undergo proper treatment programs are less likely to recidivate than those
who receive no treatment, particularly if treatment is coupled with other deterrent measures
such as license suspension and education.
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C There is little or no data on the effectiveness of existing New Jersey programs for the drunk
driving offender.

C Very little of the considerable State revenue derived from alcohol licensing fees and drunk
driving fines and penalties is used for drunk driving education, enforcement and treatment.

Criminal Penalties:   Third and subsequent drunk driving offenses should be designated crimes
of the fourth degree.

C Under current law, a third or subsequent drunk offender may be punished by only six months
imprisonment, while the maximum imprisonment for a crime of the fourth degree is 18
months.  Conviction of a fourth degree crime would provide judicial and administrative
agencies with the tools (e.g. the threat of imprisonment) to motivate repeat offenders to seek
treatment for the underlying alcohol problem that causes them to reoffend.

C Repeat offenders tend to have higher rates of alcoholism and alcohol related problems, more
frequent non-traffic criminal offenses and more severe mental health problems.  More
elaborate evaluation of repeat offenders must be undertaken to evaluate the potential for these
problems.

C If all DWI cases were designated as crimes, costs would skyrocket because this would shift
all DWI cases from the municipal to the superior courts.  More cases would go to trial, the
average time for disposition would increase, and the deterrent value of swift and certain
punishment would decrease.

C If third and subsequent drunk driving offenses are criminalized, a driver's license should be
available after five years to an offender who successfully completes treatment and presents
evidence of continued sobriety for the previous five years.

Permanent Study Commission:  A permanent commission should be created to study the
efficacy of legislative changes.  This could be similar to the State Commission on Drunk
Driving which studied the problem of drunk driving in this State from the mid-1980's through
the early 1990's.  

Breathalyzer:  The Task Force supports the Attorney General's decision to switch to a modern
breath testing instrument.

Miranda Warnings:  N.J.S.A.39:4-50.2 should be amended to clarify that the Miranda
warnings do not apply for purposes of taking a breath test.

Use of Videotaping by Police:  As part of an arrest for drunk driving, a videotape of the
defendant should be made at the police station, barracks, jail or other suitable facility.

Conditional Licenses:  The Task Force found no basis to support conditional licenses for
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persons whose licenses have been suspended for DWI.  License actions such as suspension and
revocations are effective because they provide swift and certain punishment.  Mandatory
license suspension is an effective tool in combating DWI recidivism  when coupled with
treatment.      

Alcohol Chart:  Because of the variables involved, it is beyond the ability of the Task Force to
make a determination on a definitive chart of BAC's extrapolated from consumption of a
specific amount of alcohol by persons of various weights under a given period of time.   
 
Medical Insurance:  Health care institutions, trauma centers in particular, should not be
denied payment by insurance companies for care they are required to deliver to seriously
injured victims, solely on the basis of alcohol being implicated as a causative factor.

C This care must be delivered by law, and trauma centers serve a disproportionate number of
seriously injured victims involved in such crashes.

C The requirement of trauma centers to treat seriously injured crash victims, without a
requirement of the insurance companies to reimburse, has had a negative effect on the system to
manage the severely injured in New Jersey.

C Appropriate and necessary rehabilitation and follow-up care is almost impossible to arrange
without this financial coverage.

C Individuals involved in such a situation must find a method of payment to get such care, even
if they were not intoxicated or at fault.

C Nonpayment causes hospitals NOT to obtain BAC’s. 

C Police do not obtain BAC samples from victims taken to hospitals with any regularity.
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H. Lawrence Ross, Confronting Drunk Driving:Social Policy for Saving Lives (New2

Haven: Yale University Press, 1991), pp.4,5 and 28.

Setting Limits, Saving Lives: The Case for .08 BAC Laws (Washington, D.C.: National3

Highway Traffic Safety Administration, 1997), p.19.

IV.  OVERVIEW OF THE DRUNK DRIVING PROBLEM

The social causes of drunk driving in America lie in a conjunction of institutions.
American society combines a near-total commitment to private automobile
transportation with positive evaluation of drinking in recreational situations....we
live in a society that assures the widespread use of private automotive transportation
for all daily functions including work, shopping, worship, medical care and
recreation.  On the other hand, we accept as appropriate the use of alcohol in variety
of common activities, especially those defined as integral to leisure and
recreation....drunk driving is a product of America's commitments to alcohol as a
drug of recreation and hospitality and to the automobile as the near-exclusive means
of transportation.

-H. Laurence Ross in Confronting Drunk Driving2

 A conflict is inherent in these commitments, and from that conflict the drunk driving problem

was born and continues to exist. 

Drunk driving is a serious and pervasive problem in our society.  Although great progress has

been made in recent years in combating the problem, it still remains a major public health and safety

issue.  Each alcohol related fatality is estimated to cost society $950,000.   Approximately one million

people are injured annually in alcohol related crashes, and the cost of each alcohol related injury

averages about $20,000.  The total economic cost to society is estimated to be over $45 billion each

year.3

Alcohol related fatalities have declined dramatically in New Jersey and the rest of the nation

since the early 1980's.  In fact, the percentage of alcohol-related traffic fatalities has dropped to an

historic low.  According to the National Highway Traffic Safety Administration (NHTSA), in 1997

38.6 percent (16,189) of all traffic fatalities were alcohol related, down from 40.9 percent (17,204)
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Transportation Secretary Slater Announces Historic Decline in Alcohol-Related Traffic4

Deaths (Washington, D.C.: National Highway Traffic Safety Administration press release, August
24, 1998).

Ross, Confronting Drunk Driving, pp.78-79.5

in 1996 and substantially lower than the 57.3 percent (25,180) of all traffic fatalities in 1982.   Of the4

818 fatalities in New Jersey in 1996,  NHTSA considered 34.2 percent alcohol related, the eighth

lowest percentage among the 50 states.  According to the State Division of Highway Traffic Safety,

alcohol related fatalities constituted 51 percent of all New Jersey driving fatalities in 1981, while in

1997 they constituted 28 percent of all fatalities.  

An appropriate view of the socio-political aspects of the drunk driving problem is offered by

H. Laurence Ross in the following excerpt:  5

Drinking reductions are...resisted politically not only by manufacturing and
trade interests, but by large segments of the public.  This opposition sets limits
on what can be attempted through alcohol policy.  The opposition may be
weakened by a persuasive demonstration of the benefits achieved in reducing
deaths and illness, but it will not disappear.  Cruel as it may sound, there are
other social values beyond saving lives, and we routinely make decisions that
have the effect, perhaps unintended and unrecognized, of trading lives for
these other values.  The trade-off is quite evident in the area of traffic safety.
For example, the only speed limit compatible with maximum safety is zero;
and budgetary and other constraints severely limit responding to widespread
opportunities to save lives by  clearing roadsides of potential hazards like
posts and trees and installing guardrails before bridge abutment and similar
hazards.

The challenge to effect a reduction in the number of injuries and deaths resulting from drunk

driving therefore lies in developing solutions that are feasible, economically sound, socially and

politically acceptable, and can demonstrate a documentable change.
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V.  CURRENT LAW

New Jersey law (N.J.S.A.39:4-50) prohibits a person under the influence of intoxicating liquor

or drugs, regardless of what the person's actual BAC may be, or with a blood alcohol concentration

of .10% or higher, from operating a motor vehicle.

A person may be convicted of driving under the influence, even if the BAC is below .10,

based on evidence other than a chemical or blood test such as a videotape of the offender or

testimony of a police officer regarding his observations of the offender's behavior. A person is

considered legally intoxicated, no matter what behavior is exhibited, if a chemical (breathalyzer) or

other test (blood sample), demonstrates a BAC level of .10 or higher. 

For the first offense, the offender must pay a fine of $250 to $400 and report to an Intoxicated

Driver Resource Center for a program of 12 to 48 hours in duration.  The court must suspend the

offender's driver's license for six months to one year.

For a second offense, the offender must pay a fine of $500 to $1,000 and perform community

service for 30 days.  The court must suspend the offender's driver's license for two years.  In addition,

the offender must serve a term of imprisonment of at least 48 hours, which may be served at an

Intoxicated Driver Resource Center.  The maximum period of imprisonment that may be imposed is

90 days.

For a third or subsequent offense, the offender must pay a fine of $1,000 and serve a 180 day

term of imprisonment, which may be reduced to 90 days when combined with the performance of

community service.  The court must suspend the offender's driver's license for 10 years.  

The entire law and a summary of drunk driving related statutes is contained in Appendix C.
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VI.  FINDINGS AND RECOMMENDATIONS OF THE TASK FORCE

A.  Blood Alcohol Concentrations--Legal Limit

The Task Force considered many facts in investigating the question of whether New Jersey

should reduce the statutory blood alcohol concentration (BAC) threshold above which it becomes

illegal to operate a motor vehicle from  .10  to .08 percent.

After careful consideration of the testimony, scientific studies and experiences of other states

and countries, and vigorous debate, the Task Force concluded that changes to the BAC level without

substantial additions and changes in public education, enforcement and treatment will not achieve the

real goal of decreasing death and disability and lessening the huge societal costs from DWI.

Fifteen states have adopted .08 percent BAC as the per se legal blood alcohol limit.  Those

states are:  Alabama, California, Florida, Hawaii, Idaho, Illinois, Kansas, Maine, New Hampshire,

New Mexico, North Carolina, Oregon, Utah, Vermont and Virginia. Vermont classifies a BAC of .08

as a traffic offense and .10 as a criminal offense. In 1998, legislation establishing .08 as the legal limit

was also pending in Alaska, Connecticut, Iowa, Kentucky, Louisiana, Maryland, Minnesota, Missouri,

Nebraska, Rhode Island, South Carolina, Tennessee, Washington and West Virginia.  Federal

legislation (P.L.105-178) that provides $500 million in incentives to states that voluntarily adopt a

.08 BAC limit was signed by President Clinton on June 9, 1998.

 Great Britain, Canada, Switzerland, Australia and Austria use the .08 standard, while the

measure of intoxication in Finland, the Netherlands and Norway is .05.  Sweden has set a BAC limit

of .02.

 The Task Force found that much of the source material and testimony presented was

contradictory and subject to a wide range of interpretations, as it was when the Senate Law and

Public Safety Committee held a hearing on S-14ll.
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The Effects Following the Implementation of an 0.08 BAC Limit and an Administrative6

Per Se Law in California (Washington, D.C.: National Highway Traffic Safety Administration,
1991), pp. xv-xvi.

Patrice N. Rogers,  The General Deterent Impact of California's .08% Blood Alcohol7

Concentration Limit and Administrative Per Se License Suspension Laws (Sacramento,
California: Department of Motor Vehicles, September, 1995) p.87. 

Ibid.8

Blood Alcohol Concentrations Studies

There are conflicting studies regarding the effect of laws lowering the BAC threshold.  Some

studies have concluded that lowering the measure of intoxication to .08 BAC reduces alcohol related

injuries and fatalities.  Other studies by equally credible authorities present conflicting findings.

California enacted .08 BAC legislation on January 1, 1990; six months later, the state also

enacted an administrative license revocation law. A study of the effect of California's .08 law was

conducted by the National Highway Traffic Safety Administration (NHTSA) after both laws were

implemented.  The study found a 12 percent reduction in alcohol related motor vehicle fatalities. The

study also found that publicity concerning the two laws was intermingled, so the reduction in fatalities

could have been the result of implementation of either or both of the laws.  6

But a 1995 study conducted by the California Department of Motor Vehicles found that the

state's .08 BAC law could not be linked to any significant decreases in the direct measures of alcohol

involved crashes.   An impact was observed, however, on some of the indirect measures, such as fatal7

and severe injury nighttime and bar closing hour accidents, as well as fatal and injury bar closing hour

and single vehicle nighttime male accidents.  The authors wrote that the study "demonstrated qualified

evidence of a significant general deterrent effect associated with the implementation of an

administrative per se (APS) license suspension law in California and somewhat less support of such

an effect associated with California's 0.08 BAC per se limit law."8
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Ralph Hingson, Timothy Heeren and Michael Winter,  "Lowering State Legal Blood9

Limits to 0.08%: The Effect on Fatal Motor Vehicle Crashes,"  American Journal of Public
Health. 86(9) (1996):1297-1299.

Robert A. Scopatz, Analysis of 1975-1993 Fatal Crash Experience in States with .08%10

Legal Blood Alcohol Levels, Report to the American Beverage Institute (College Station, Texas:
Data Nexus, Inc., 1997) p.9.

A multi-state study on the effect of .08 BAC laws was conducted by Ralph Hingson, a

professor at Boston University, who testified before the Senate Law and Public Safety Committee

and the task force.   Hingson's analysis compared the first five states that adopted .08 with five nearby9

states that retained .10 as the legal blood alcohol limit.  The study found that as a group the states

that lowered the limit to .08 experienced a 16 percent reduction in fatal crashes where the drivers'

BAC was .08 or higher.  The analysis also showed an 18 percent reduction in fatal crashes where the

BAC was at .15 percent or higher.  The study concluded that if all 50 states adopted .08 percent BAC

laws, 500 to 600 fewer fatal crashes throughout the nation would occur each year.  The authors

noted, however, that all five of the .08 states also had administrative license revocation laws during

the study, three of which were implemented within one year of the state's adoption of the .08 law.

They stated that this restricted  their ability to separate the effects of .08 laws from administrative

license revocation laws.     

A study performed by Robert Scopatz for Data Nexus, Inc. for the American Beverage

Institute disagreed with the Hingson study.  That study replicated the Hingson study and found that

the choices made in the selection of comparison states and in the presentation of data in that study

affected its results.  Scopatz concluded that there was no statistical support for concluding that .08

BAC laws had any effect on driver behavior as expressed in the probability of a drunk driver

becoming a fatality in a motor vehicle crash.   10

A NHTSA study of the same first five states with .08 BAC laws found significant reductions
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Delmas Johnson and James Fell, The Impact of Lowering the Illegal BAC Limit to .08 in11

Five States in the U.S, (Washington, D.C.: National Highway Traffic Safety Administration,
April, 1995) pp.8-9.

R. Homell, "Drink-Driving Law Enforcement and the Legal Blood Alcohol Limit in New12

South Wales," Accident Analysis and Prevention. 26(2) (1994):147-155.

John Brick,  Drinking, Driving and Relative Risk: An Evaluation of Existing Data13

(Yardley, Pennsylvania: Intoxikon International, August 1997).

in alcohol related crashes in four of the five states examined, which ranged from four percent in

California to 20 percent in Vermont.11

In New South Wales, Australia, after the BAC threshold was lowered to .05 from .08, a

reduction in  fatal crashes was observed, but only on Saturdays, by 13 percent.  However, when

random breath testing was introduced two years later, fatal crashes were immediately reduced by

almost 20 percent over all and 30 percent during holiday periods.12

Impairment

Alcohol acts directly on the brain and affects its ability to function.  These effects are quite

complex, but they are similar to a general anesthetic. As consumption of alcohol increases and BAC

rises, the motor functions of the body are affected, which in turn affects driving-related skills. 

Judgment is the first function to be affected, and decision making becomes impaired.   In addition,

operating a motor vehicle requires simultaneous attention to several tasks, such as using directional

signals and steering while being alert to other vehicles, pedestrians and road hazards. Studies have

shown that one of the most pronounced effects of alcohol is on these divided attention tasks.13

Many studies have documented increased risks and impairment at blood alcohol

concentrations much lower than .08.  Some studies have been done in a conscientious fashion using

closed course driving, vehicle simulators, and airplane cockpit simulators.  Various studies have

demonstrated that divided attentions skills are impaired at BAC’s of .015, with impairment
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H. Moskowitz and A. Williams, "Skills Performance at Low Blood Alcohol Levels,"14

Journal of Studies on Alcohol. 46(5) (1985):482-485; V.J. Gawron, "The Effects of Alcohol
Dosing on Driving Performance on a Closed Course and in a Driving Simulator," Ergonomics.
31(9) (1988):1219-1244; and L. Ross and J. Mundt, "Multiattribute Modeling Analysis of the
Effects of a Low Blood Alcohol Level on Pilot Performance," Human Factors. 30(3) (1988):293-
304.   

 J. Rohrbaugh, J. Stapleton, R. Paraserman, H. Frowela, B. Adinoff, J. Varner, E.15

Zubovic, E. Lane, M. Eckardt and M. Linnolla, "Alcohol Intoxication Reduces Visual Sustained
Attention," Psychopharmacology. 96 (1988):442-446.

H. Tanwu, Y. Watanabe, M. Asai, K. Shimizu, S. Takada and K. Mizukoshi, "Effects of16

Alcohol Ingestion on Vestibular Function in Postural Control," Acta Otolaryngol (Stockh). 519
(1995):127-131.

T. Roehrs, D. Claiborue, M. Knox, T. Roth, "Residual Sedating Effects of Ethanol,"17

Alcoholism:Clinical and Experimental Research. 18(4) (1994):831-834; T. Roehrs, D. Beare, F.
Zorick, T. Roth, "Sleepiness and Ethanol Effects on Simulated Driving," Alcoholism:Clinical and
Experimental Research. 18(4) (1994):154-158;  J. Yesavage and V. Leirer, "Hangover Effects on
Aircraft Pilots 14 Hours After Alcohol Ingestion: A Preliminary Report," American Journal of
Psychiatry. 143(12) (1986): 1546; J. Taylor, N. Dolhert, D. Morrow, L. Friedman, J. Yesavage,
"Acute and 8-Hour Effects of Alcohol (0.08% BAC) on Younger and Older Pilots' Simulator
Performance," Aviation, Space, and Environmental Medicine.  (August, 1994):718. 

K. Papineau, T. Roehrs, N. Petrucelli, L. Rosenthal and T. Roth, "Electrophysiological18

Assessment (The Multiple Sleep Latency Test) of the Biphasic Effects of Ethanol in Humans,"
Alcoholism:Clinical and Experimental Research. 22(1) (1998):231-235.

demonstrably increased at .03, .05, and .06.   This is also consistent with the observation of14

decreased sustained attention span while operating a vehicle while under the influence of alcohol.15

 Similarly, the detection of angular motion (acceleration, deceleration, and turning) is compromised

at a mean BAC of .037 and persists even after the BAC returns to zero.   This phenomenon of16

persistent impairment while the BAC decreases is supported by several other studies.  Significant

impairment is still shown after the BAC reaches zero in both vehicle and aircraft operators, and up

to 14 hours after a person had reached a .10 BAC and the BAC had returned to zero.   There is also,17

interestingly enough, a second phase phenomenon, with an increase in sedation in the late phase while

the alcohol concentration of the blood is decreasing.   This impairment is magnified significantly if18
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T. Roehrs, D. Claiborue, M. Knox, T. Roth, "Residual Sedating Effects of Ethanol,"19

Alcoholism:Clinical and Experimental Research. 18(4) (1994):831-834.

R. West, J. Wilding, D. French, R. Kemp and A. Irving, "Effect of Low and Moderate20

Doses of Alcohol on Driving Hazard Perception Latency and Driving Speed," Addiction. 88
(1993):527-532; F. Gengo, C. Gabos, C. Strale and C. Manning, "The Pharmacodynamics of
Ethanol: Effects on Performance and Judgment," Journal of Clinical Pharmacology. 30
(1990):748-754; N. Flanagan, P. Strike, C. Rigby and G. Lochridge, "The Effects of Low Doses
of Alcohol on Driving Performance," Medical Science Law. 23(3) (1983): 203.

K. Mills, and E. Bisgrove, "Body Sway and Divided Attention Performance Under the21

Influence of Alcohol: Dose-Response Differences Between Males and Females," Alcoholism:
Clinical and Experimental Research, 7(4) (1983):393.

Council on Scientific Affairs, "Alcohol and the Driver," Journal of the American Medical22

Association. 255(4) (1986):522-527. 

a person is tired or has had a decreased amount of sleep the night before, whether or not the person

feels tired.   19

The time needed by a driver to identify a presented risk is substantially increased with low

doses of alcohol; however, this dosage does not seem to decrease the time needed by the person to

cover a closed course.  The significance of this is that the person retains the same speed, yet with a

decreased ability to observe and respond to a threat.  This is particularly noted in younger drivers.20

It also has been noted that women are more affected at the same blood alcohol concentration and by

“high alcohol type” drinks than are their male counterparts.21

 In 1986, the American Medical Association's Council on Scientific Affairs, in recommending

that all states adopt .05 BAC as the per se legal blood alcohol limit,  stated that there was a "scientific

consensus" that deterioration of driving skills begins at .05 BAC or an even lower BAC for certain

age groups such as young, inexperienced drivers.   Additionally, the U.S. Department of22

Transportation has adopted a 1987 recommendation of the Transportation Research Board that .04

BAC be the measure of intoxication for commercial drivers.  New Jersey law provides for .04 BAC

for commercial drivers and zero tolerance for underage drinkers who drive.
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John Brick,  Drinking, Driving and Relative Risk: An Evaluation of Existing Data23

(Yardley, Pennsylvania: Intoxikon International, August 1997).

Paul L. Zador, Adrian K. Lund, Michele Fields and Karen Weinberg, "Fatal Crash24

Involvement and Laws Against Alcohol-Impaired Driving," Journal of Public Health Policy. 10
(1989):467-485.

Ted R. Miller, Diane C. Lestina and Rebecca S. Spicer, "Highway Crash Costs in the25

United States by Driver Age, Blood Alcohol Level, Victim Age, and Restraint Use," Accident
Analysis and Prevention. 30(2) (1998):144. 

The Task Force found that significant impairment can be clinically demonstrated at .05 BAC.

Probability of Crash Involvement

Studies demonstrate that the relationship between BAC and risk of a crash increases steeply

and geometrically.  The relative risk of becoming involved in a motor vehicle crash is twice as great

at .06 BAC than it is for a sober driver.  At .10 BAC, the risk is six times greater (see chart in

Appendix D).     23

One study found that a male driver age 25 or over, with a BAC between .05 and .09, has a

fatality risk in single vehicle crashes almost nine times greater than a driver at zero BAC.  At a BAC

level between .10 and .14, for the same male drivers the risk is forty times as high as without alcohol.

At .15 BAC or more, it is 600 times higher.   24

Another study estimated that 91.4 percent of crashes with driver BACs over .10, 43.5 percent

of crashes with driver BACs between .08 - .099, and 24.2 percent of crashes with BACs below .08

would not have occurred in the absence of alcohol consumption.25

Actual Crash Involvement

Clearly, increases in BAC levels result in increases in driver impairment.  The question

however, is not so much the degree of impairment, but whether and at what point impairment equates
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with injury and death. 

A 1994 NHTSA study found that in 23,395,971 crashes where only property damage

occurred, 3,913,824  (16.7 percent) of the drivers tested positive for alcohol.  Of that number,

3,560,797 (91 percent) had a BAC level over .10.  The same study found that in 5,215,931 crashes

with injuries, 1,064,404 (20.4 percent) of drivers tested positive for alcohol.  Of that number, 812,485

(76.3 percent) had BAC levels above .10   (see chart in Appendix E).  Another study  also found that26

in the majority of crashes where the driver tested positive for alcohol, the BAC level was .10 or

greater.   An examination of data for 160 New Jersey drivers with a measurable amount of blood27

alcohol involved in fatal crashes in 1997 showed that 73 percent (117) had a BAC greater than .10,

while 24 percent (38) had a BAC level between .01 and .079.  Only 5.6 percent (9) had a BAC level

of .08 to .10.  An analysis of BAC levels of fatally injured drivers in New Jersey from 1987 through

1997 shows a statistically significant increase in fatalities at .10 BAC and above (see chart in

Appendix F).

A review of BAC levels of injured drivers admitted to trauma centers in New Jersey in 1996

showed that of the 2,387 drivers admitted, only 72.6 percent (1,734) were tested for the presence of

alcohol in the bloodstream.  Of those tested, 27.8 percent (482) tested positive for some level of

alcohol.  Seventy-seven percent (371) of those who tested positive had a BAC of more than .10.

Only six percent (29) had a BAC between .08 and .099.28

A review of patients seen at the trauma center at Morristown Memorial Hospital  from April,
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1992 through October, 1998, identified 1,903 vehicle occupants and 256  motorcycle occupants.  The

majority of those patients were drivers--1,364 and 226, respectively.  Of the 1,039 motor vehicle

drivers who were tested, 806 (78 percent) had no alcohol in their bloodstreams, 13 (1.3 percent) had

up to .025 BAC, 24 (2.3 percent) had from .025 to .074 BAC, 10 (one percent) had from .075 to

.099 BAC, 31 (three percent) had from .10 to .149 BAC, and 155 (15 percent) had BACs of .15 and

higher.  As a percentage of the 233 motor vehicle drivers who had some alcohol in their systems, 5.6

percent had BAC levels up to .025, 10.3 percent  had BAC levels  between .025 and .075, 4.3 percent

had BAC levels between .075 and .099, 13.3 percent had BAC  levels between .10 and .149, and 66.5

percent had BAC levels of .15 and higher.29

These studies clearly demonstrate that most alcohol related crashes and fatalities occur at

BAC levels  above .10. 

Conclusion

1.  Significant impairment can be clinically demonstrated at .05 BAC.

2.  There is a dramatic increase in crash and fatality rates at levels of .15 BAC and above.

3.  The impact of laws that reduce the per se BAC level from .10 to .08, in isolation, is

inconclusive.  Some studies that claim to show conclusively that reducing the legal limit to .08 BAC

is effective have confounding factors, such as the implementation of administrative license revocation

and major public education and awareness campaigns.

4.  The implementation of major public education and awareness campaigns and administrative

license revocation have also been shown to have a significant effect in reducing the incidence of DWI

offenses.  Studies have shown that effect can be greater than changing the legal BAC limit.

5.  Nationally, the drunk driving fatality rate has declined over the previous 15 years because
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of prevention and enforcement programs and treatment programs for the DWI offender, whether or

not in conjunction with a change to .08 BAC.

In order to resolve the .08 issue, the Legislature must understand the facts and the critical

elements beyond the isolated question of .08 BAC.  The effectiveness of any legislation will depend

upon the inclusion of a constant level of public education and awareness of the problem, the presence

and public awareness of consistent enforcement, and effective treatment and rehabilitation of those

offenders that need it.

Considering the conflicting research materials and testimony at the hearings, the finding of the

Task Force and the sociological complexities of this issue, the Task Force is of the opinion that the

question of whether to lower the measure of intoxication from .10 to .08 BAC is a policy decision

that should be made by elected officials.  Therefore, the Task Force makes no recommendation with

regard to the BAC level to be adopted.
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B.  Public Education, Enforcement and Treatment

Introduction

The State has available and must allocate more of the revenue it derives from alcoholic

beverage licenses and fees and drunk driving fines and penalties for public education, enforcement

and treatment to more effectively combat the drunk driving problem.

Education

Since the early 1980's, education of the public on the evils of drunk driving has resulted in a

raised public consciousness which in turn has brought about an increase in legislation, enforcement,

and sober driving behavior.  The result is a dramatic reduction in alcohol related crashes and

fatalities.   This is evidenced by the fact that all states have experienced a reduction in drunk driving30

even where there has been no change in the legal BAC threshold.  In fact, New Jersey has seen a

reduction in drunk driving fatalities from 51 percent in 1981 to 28 percent in 1997 (see chart in

Appendix G).  This is not to say that lowering the BAC level has no effect on the incidence of drunk

driving.  It can, but public education and enforcement campaigns greatly influence and enhance any

effect that a .08 law may have to diminish drunk driving offenses.  

This proposition is supported by data from New South Wales, Australia, where the BAC was

lowered to .05 from .08 which did reduce fatal crashes, but only on Saturdays, by 13 percent.

However, when random breath testing was introduced two years later, fatal crashes were immediately

reduced by almost 20 percent over all and 30 percent during holiday periods.   Similarly over the last31

20 years, Japan identified that diverse approaches and changing social opinion about alcohol impaired
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driving must be incorporated for successful reduction in DWI events rather then relying exclusively

on deterrence-based laws.   As noted, studies on the effect of  a .08 BAC law in California indicate32

that any decrease in drunk driving offenses could not be attributed to any single action, due to the

almost simultaneous implementation of  the .08 BAC law and administrative license revocation, as

well as the accompanying public education campaign.

Education programs have proven to be effective in reducing incidents of drunk driving.  It is

to be noted however that underage drinking and driving is still a serious problem.  A recent report

issued by New Jersey Attorney General Peter Verniero notes that "the number of persons charged

with underage drinking and driving continues to increase" (see Appendix H).  Since December, 1992,

when New Jersey's zero tolerance law (N.J.S.A.39:4-50.14) was enacted, the number of persons

under age 21 whose driver's licenses have been suspended has increased from 306 in 1993 to 790 in

1996, a 158 percent increase.  Between 1995 and 1996, the number of suspensions under this law

increased to 37, or five percent.   Nevertheless, more than half of all drivers involved in alcohol33

related fatalities are between the ages of 21 and 34 and drivers under age 21 continue to be over-

represented in crashes (see chart in Appendix I).  In San Diego, California, the Youthful Visitation

Program has been shown to decrease recidivism in this group; a similar program, the Visitation

Impact Program of Morristown Memorial Hospital, is currently being studied in New Jersey.
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Deterrence and Enforcement

Stringent and aggressive law enforcement has proven to be very effective in deterring

incidents of drunk driving.  Sobriety check points and other publicized surveillance operations, for

example, are effective enforcement strategies in reducing impaired driving.  Studies show that there

is a direct proportional relationship between an increase in law enforcement and a decrease in drunk

driving.

Other tactics that seem to be effective in combating recidivism, particularly among hard core

drunk drivers, include alcohol ignition interlock devices, now used in 37 states;  electronic monitoring

of repeat offenders, which is the law for 33 states;  impounding of vehicles driven by persons with

a suspended or revoked license, which is the law in 12 states; and cancellation of motor vehicle

registrations of persons whose driver's licenses have been suspended for drunk driving.  The latter

measure has been shown to be one of the most effective means of drunk driving deterrence.34

Treatment

 New Jersey's drunk driving statute provides for county or regional Intoxicated Driver

Resource Centers (IDRC) under the auspices of the Department of Health (subsection f. of

N.J.S.A.39:4-50).  There are 21 county based first-offender programs and three regional second-

offender programs.  In most cases, first offenders attend a 12 hour program and second offenders

attend a 48 hour program. In 1997, persons attending the 12 hour programs made up 84 percent of

all participants. There are no statutory requirements for third offenders concerning IDRC attendance,
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but some third offenders attend the 12 hour program for tracking purposes, and part of the offender's

prison term (not less than 180 days) is usually served in an inpatient rehabilitation care center. The

IDRC programs are funded primarily by participant fees.  The initial concept called for a longer IDRC

program, but because of funding considerations the program was shortened to its present form.  An

independent, in-depth study of the program has not been conducted. 

During the detention periods of 12 or 48 hours, IDRC participants are evaluated to determine

their need for alcohol or drug treatment or for self-help.  If necessary, they are referred to an

appropriate agency or provider for follow-up care and treatment.  The evaluation process considers

testing scores, the number of offenses, autobiographical statements, counselor observations, driving

records and the offender's blood alcohol content at time of arrest.  Over the years, the IDRCs have

developed an extensive treatment affiliate list.  (There are 293 affiliates in the 21 counties.) 

Treatment, when required, is usually in the form of a 16 week out-patient program.  It may

also include in-patient treatment when necessary.  Direct referrals to self-help programs are made only

if the client is a current, active participant in such a program.  Alcoholics Anonymous is the principal

self-help group.  35

In 1997 a total of 19,383 persons were referred to the IDRC program.  Of the 16,289 persons

who attended the 12 hour programs 5,410 (33 percent) were referred to treatment and 1,213 ( seven

percent) were referred to self-help.  Of the 3,094 persons who attended the 48 hour programs,  2,883

(93 percent) were referred to treatment and 186 (six percent) were referred to self-help.  IDRC

attendance rates were 56 percent for the 12 hour programs and 46 percent for 48 hour programs.
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Overall compliance, however, is estimated at 74 percent because some participants are scheduled

more than once or were carried over from previous years.  In addition, some persons who were

declared noncompliant will comply at a future date.36

Attendance and completion rates for persons referred to treatment programs appear to be low.

The Task Force found numerous obstacles, summarized below, that deter or prevent follow up

treatment.

The first obstacle is the availability of treatment programs.  DWI offenders are competing in

a large pool of 700,000 individuals who are in need of treatment for substance abuse.  Of those, 60

to 65% have a primary problem with alcohol.  In 1997, 45,000 people in New Jersey participated in

publicly funded substance abuse treatment programs.  Approximately 5,000 persons are currently on

waiting lists, which average seven to eight months or longer, for publicly funded long-term residential

treatment.  In New Jersey's publicly funded programs, a disproportionate number of persons are

treated for non-alcohol drug related problems.37

In addition to the obstacles imposed by the lack of adequate numbers of treatment programs,

there is the further obstacle of the offender's frequent inability to pay for treatment.  This is often true

of those offenders who have health insurance because it does not necessarily cover alcohol

rehabilitation as a medical necessity.  There is no statute that requires an insurance company to pay

for the IDRC program or inpatient treatment for a convicted drunk driver, even if a court orders the

treatment.
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Another obstacle to treatment is the lack of motivation of the offender, particularly those

convicted of second and third offenses.  A person who has lost his license for two or 10 years with

no chance to regain it has little motivation to attend a treatment program.  It is these individuals who

are most apt to drive while under suspension and cause a crash. 

There is some debate on the effectiveness of mandated treatment. One study concluded that

appropriate treatment reduces recidivism by approximately six to nine percent.   The New York38

State Anti-Drug Council in a 1990 report concluded that "treatment is effective and cost saving."39

Another study found that in contrast to other state DWI programs developed in the 1970's as

alternatives to traditional sanctions, New Jersey combined its sanctions with mandatory

education/rehabilitation for offenders.  The program was effective in reducing DWI recidivism for

program completers.   There is still controversy over exactly what constitutes an adequate and40

appropriate program of treatment and whether or not these programs are evaluated sufficiently.41

However, most studies conclude that treatment programs are in fact effective when treatment is

coupled with sanctions such as license suspension.    42
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There are no New Jersey studies regarding the effectiveness of the IDRC programs and their

affect on recidivism, nor are there any studies regarding the effectiveness or attendance and

completion rates for aftercare treatment.

 In Camden county, an IDRC non-compliance program, which is the cooperative effort of the

IDRC and the municipal court, holds hearings monthly.  Persons who failed to attend the IDRC or

a treatment program as ordered by a municipal court are required to attend a hearing.  The program

is an attempt to compel persons who have not complied with IDRC requirements or mandated

treatment to arrange for participation in those programs or to impose sanctions for non-compliance.

According to the Administrative Office of the Courts (AOC), about 30 persons are summoned to

each session, but only about half of those actually appear.  Prior to hearing each case, the IDRC

director reviews alternatives with each person and arranges for the person to enter into an agreement

concerning the IDRC or a treatment program.  After hearing brief testimony from the IDRC director

regarding persons who did not appear or who are unable to enter into an agreement with the director,

the judge issues a warrant or incarcerates the person.  This program should be implemented in all

counties in order to improve compliance by offenders with IDRC and treatment program

requirements. 

The Task Force found that offenders who complete proper treatment programs are less likely

to recidivate than those who receive no treatment and that this is particularly so where treatment is

coupled with other deterrent measures such as license suspension and education.  The Task Force

urges that New Jersey conduct a detailed up-to-date evaluation of the IDRC and other available

treatment programs to determine  their effectiveness and need for modification or implementation.

Revenue

Considerable revenue is derived from fees and penalties related to the use and misuse of
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alcoholic beverages.  In fiscal year 1999, it is estimated that $84 million will be collected in alcoholic

beverage taxes and $6.3 million in alcoholic beverage license fees and penalties.  The insurance

surcharge imposed on drunk drivers will result in revenue of $132 million and the additional drunk

driving surcharge will yield $2.3 million.  The total sum derived from these sources in FY1999 is

projected at $224.6 million (see Appendix J).

Additional sums of money were also derived from fines levied against convicted drunk drivers.

In Court Year 1998 (the period from September 1, 1997 through August 31, 1998), the municipal

courts assessed $8.8 million in DWI fines.  

Of the total collected by the State, only a very small amount is allocated to the prevention and

enforcement of drunk driving, specifically $9.35 million to the counties for alcohol and drug abuser

programs and $5.55 million for enforcement.

Conclusion

New Jersey's expenditure of public funds to confront drunk driving is trivial and as such, has

little impact on controlling incidents of drunk driving in New Jersey.   The Task Force, therefore,

urges the State to allocate more of the revenue derived from licenses, fees and penalties, especially

surcharges, for treatment, education and enforcement.  It believes that doing so would have a direct

and lasting beneficial effect on preventing drunk driving in New Jersey.

Programs currently in use in New Jersey and elsewhere should be evaluated. An ongoing

public awareness campaign should be developed and implemented.  In addition, some element to

enhance the motivation of the repeat offender to participate in successful treatment should be included

in the penalties for drunk driving (see discussion in the Criminal Penalties section of this report).   
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C.  Criminal Penalties

Changes Considered To Current Law

New Jersey's drunk driving laws are some of the toughest in the nation.  Only Washington,

D.C. and Wisconsin have a license suspension of six months for a first offense conviction, and only

Tennessee unconditionally revokes a license for two years on a second conviction.  Most studies

conclude that mandatory license suspension is an especially effective way of reducing recidivism as

well as acting as a general deterrence, particularly when coupled with a media campaign to educate

the public on the penalties imposed for drunk driving.43

There is no evidence to suggest that increasing New Jersey penalties will result in fewer drunk

driving offenses.

The Task Force is of the opinion that the current laws are both fair and adequate without

being oppressive and that, therefore, penalties for at least first and second offenders should not be

changed.  Any increase in the already tough New Jersey penalties would be considered draconian.

Criminalization of Second and Third Offenses

The Task Force considered the question of whether New Jersey should treat DWI offenses

as criminal offenses.   

Forty-eight states classify drunk driving as a criminal offense with the accompanying right to

indictment and trial by jury.  New Jersey is one of only two states that classifies DWI as a traffic

offense.  Because it is a traffic offense, it is heard in the municipal courts where defendants are not



31

afforded the right to indictment by a grand jury or to a jury trial.  If a DWI offense results in a death,

the offender may be charged with vehicular homicide under N.J.S.A.2C:11-5. DWI offenders are

afforded certain constitutional rights, however, which include protections from compulsory self-

incrimination and certain other rights such as Miranda warnings and pretrial discovery. The current

law provides that first offenders are subject to a fine and a loss of license for a period of not less than

six months or more than one year, as well as other penalties.  For a second offense, there is a

mandatory license suspension of two years and for a third and subsequent offense a license suspension

of 10 years.  

The Task Force first considered the question of whether New Jersey should criminalize all

drunk driving offenses to afford offenders the same rights of grand jury indictment and  trial by jury

as that afforded to DWI offenders in other states.  But the Task Force determined that this proposal

was impractical, extremely expensive, and would have a detrimental impact on the law's focus on

swift and certain punishment.

  According to the Administrative Office of the Courts (AOC), there were 35,722 new drunk

driving cases added to the dockets of the municipal courts in fiscal year 1997.  Of these, 76.9 percent

(27,479) involved first offenders, 17.1 percent (6,119) involved second offenders, and 6.4 percent

(2,124) involved third offenders.  The courts disposed of 27,972 cases in that same year:  21,343

were first offenders, 4,839 were second offenders, and 1,790 were third offenders.  Of the total

offenders disposed of, 16,647 entered guilty pleas, 6,221 were found guilty after trial and 5,105 either

were found not guilty or had their case dismissed.   The AOC estimates that if second and third

offenses were criminalized, the trial rate would increase from the current 32 percent to at least 50

percent, and the amount of time needed to try a case would increase from three to four hours

(municipal court) to three to four days (superior court) because of the additional time which will be
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required for jury selection, motions, discovery and expert testimony (see Appendix K).  In addition,

there would be a significant increase in the average time to disposition.  Currently, DWI cases are

required to be disposed of in 60 days in the municipal courts.  But in criminal matters, the average

time from arrest to trial is 425 days; the average time from arrest to disposition in plead cases is 193

days. 

The AOC estimated that 65.7 judge teams would be necessary to dispose of second and third

offenses.  The cost of funding these judge teams, at a 50% trial rate, was projected to be over $104

million for a three day trial; with a two day trial the cost would be in excess of $74 million.  The

county prosecutors and the public defenders, as well as probation and other ancillary services, also

would incur increased costs.  

Although no estimates were given for first offenders, the estimates regarding second and third

offenders make it clear that the costs to criminalize all drunk driving offenses would be prohibitive.

A consideration of the costs that would result from a shifting of DWI cases from the municipal courts

to the superior courts directed the Task Force to the obvious conclusion that the State of New Jersey

could simply not afford to criminalize all DWI offenses.  But the task force did conclude that the

special problems presented by third and subsequent offenders and the inability of the system to

adequately deal with these offenders under the current law necessitates criminalizing third and

subsequent DWI offenses by making them fourth degree crimes.  

 Studies show that nationally 30 percent of all drivers arrested for DWI have already been

apprehended by police and sanctioned by judicial and administrative agencies.  In addition, estimates

indicate that at least 35 to 40 percent of fatally injured drinking drivers had a prior drunk driving

conviction.  Repeat offenders tend to have higher rates of alcoholism and alcohol related problems,
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more frequent non-traffic criminal offenses and more severe mental health problems.    The44

estimated cost to society by these repeat offenders is enormous; traffic safety researchers have found

that approximately $33 billion in economic costs may be attributed to hardcore drunk drivers.45

Treating third and subsequent offenses as crimes could provide judicial and administrative agencies

with the tools to motivate these offenders to seek treatment for the underlying alcohol problem that

causes them to reoffend. 

The Task Force, therefore, considers criminalization of third and subsequent offenses as a

means of dealing with these repeat offenders.   Under current law,  a third or subsequent offense is

subject to 180 days (six months) maximum imprisonment, of which only 90 days is mandatory.  A

sentence to a long term treatment program, although theoretically possible, has little clout because

a violation of the court order could only result in an additional 90 days jail time.  Criminalizing third

and subsequent offenses by making them fourth degree crimes would permit imprisonment of

offenders for  up to 18 months and afford the court the opportunity to seriously address rehabilitation

needs by providing an incentive for the offender to participate in treatment.    

In suggesting criminalization for third and subsequent offenses, it should be noted that the

Task Force is cognizant of the potential for jury nullification.   Extrapolation of breathalyzer results,

currently not permitted in municipal court, would be permitted in the superior court and absent a

specific prohibition, plea bargaining, including down grading, would also be permitted.  But the Task

Force balanced these factors and the costs that would ensue from criminalization against the need to

deal with chronic problem DWI offenders in a rational and proper manner.  It concluded that the best
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means to do so was to make third and subsequent offenses criminal acts.  

Other Considerations Regarding the Criminal Law

The Task Force considered, but did not adopt, the Attorney General's recommendation that

a person who is found guilty of a DWI offense and subsequently found guilty of driving while

suspended be subject to the same penalties as a person who is guilty of criminal contempt because

of the person's disregard for the court's order prohibiting the offender from driving.   The Task Force46

was of the opinion that the current penalties for this offense are adequate.  Additionally, such a

change in the law may result in few convictions for criminal contempt, a fourth degree crime,  because

of plea bargaining and jury nullification.

The Task Force also considered whether persons with high BAC levels should be subject to

the imposition of greater penalties or even criminal penalties.  For example, should a first offense

where the person's BAC was .15 or .20 be subject to harsher penalties or even be considered a

criminal offense as it would in Vermont, which classifies .08 as a traffic offense and .10 as a criminal

offense.

The Task Force recognizes that there may be constitutional issues in changing the law and that

authorities differ regarding the rate of recidivism of persons with higher BAC levels.  Nevertheless,

the Task Force urges that there be a greater sensitivity regarding these persons, not necessarily in

terms of penalties, but in terms of evaluation and treatment.

Time constraints limited these discussions.  The Task Force recommends that this be a topic

for consideration by a permanent commission.
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D. Other Recommendations

1. Permanent Study Commission

The Task Force recommends that a permanent commission or task force be created, similar

to the State Commission on Drunk Driving which studied the problem of intoxicated driving in this

State from the mid-1980's through the early 1990's.  The task of the commission, as set forth in its

enabling legislation, was "to assist in the effective implementation of the recently enacted drunk

driving legislation, to review its impact on drunk driving, to review the efforts of all departments and

organizations in this area, to provide a mechanism to bring together governmental officials and

nongovernmental leaders in an effort to increase the public awareness of the drunk driving problem

and to develop a coordinated and effective plan to deter drunk driving."   A permanent task force47

or commission can provide the much needed continuous monitoring of the problem of drunk drivers

in this State, evaluate successful programs or modalities outside of this State and provide guidance

for evolving policy regarding this serious problem.  It also may serve to coordinate efforts between

the three branches of State government.

2. Breathalyzer

The Task Force received various source materials and heard testimony regarding the

breathalzyer machine currently in use in New Jersey, the Breathalyzer Series 900 and 900A.

Title 13 of the New Jersey Administrative Code gives the New Jersey State Police authority

and responsibility for maintaining breathalyzer instruments in this State.  The State Police Breath Test

Unit trains operators in the proper operation of the breath test instruments, inspects and ensures that
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those instruments are functioning properly and that they are accurate to be used for evidentiary

purposes in the prosecution of DWI cases.  The State Police also train breathalyzer operators and

train police officers in the apprehension and detection of those drunk drivers.  At the second public

hearing, the Task Force was given a demonstration regarding the use of the breathalyzer by a member

of the State Police Breath Test Unit.

The use of the Breathalyzer 900 is defended by a strong body of case law that has been

developed by the appellate courts and the New Jersey Supreme Court that support its admissibility.

Nevertheless, the consensus of the testimony at the public hearing was that the device is antiquated

and premised on old technology.  In fact, New Jersey and Nevada are the only two states still using

that specific device. 

 The testimony showed that there are numerous problems with the current device.  These

breathalyzers were built in 1954 and are no longer manufactured, therefore spare parts are difficult

to obtain.  Because of its reliance on manual operations and thus the skill of the operator (11 distinct

and separate steps are required for its reading), the breathalyzer lends itself to human error in its

operation, misinterpretation of its readings and fraudulent manipulation ("dial a drunk").  The Task

Force, on viewing the demonstration, noted a number of opportunities for error.  Finally,  the current

device must be inspected and calibrated by a member of the Breath Test Unit of the New Jersey State

Police, while the newer devices calibrate and inspect themselves, run their own diagnostic tests and

may be checked by modem.  Succinctly, the current breathalyzer "has had its day" and it is now

necessary for the State of New Jersey to move to modern times.

The Task Force has learned that the Attorney General has approved the use of a new

Evidential Breath Testing instrument, the Draeger Alcotest 7110 MK III.  This new device requires

very little on the part of the operator other than turning the instrument on and having the suspect
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provide a breath sample.  It performs both an Infrared (IR) and Electro-chemical (EC) analysis of the

breath sample and the results are provided by an internal printer.  The administrative code is presently

being revised to include the Alcotest 7110 MK III as an approved instrument.  The New Jersey State

Police will be undertaking a pilot program in the near future whereby five instruments will be

allocated to State Police stations and five instruments will be allocated to local law enforcement

departments.  Eventually, all law enforcement agencies in the State will use this instrumentation.

According to the State Police, each new instrument will cost approximately $6,000.  The Task

Force has learned that the local law enforcement departments will be able to draw funds from their

established account in the “Drunk Driving Enforcement Fund” to offset the cost of the instrument.

This fund is the depository for the $100 surcharge imposed on DWI offenders pursuant to N.J.S.A.

39:4-50.8 and supports drunk driving enforcement efforts.

The Task Force concurs with the Attorney General's decision.

3.  Miranda Warnings

The Task Force concluded that the language in subsection e. of N.J.S.A.39:4-50.2 (see

statement in Appendix L) is ambiguous and confusing.  DWI offenders believe they have a right to

refuse to give a breath sample under this statute, when in fact no such right exits.  The Legislature

should consider amending the statute to clarify that the Miranda warnings do not apply for purposes

of taking a breath test.  

4.  Use of Videotaping by Police

The Task Force recommends mandating that as part of an arrest for DWI, a videotape be

made of the offender at a police station, barracks, jail or other suitable facility.  Videotapes often act

as compelling evidence of a driver's actual condition and as to whether the breathalyzer testing was
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performed properly.  Kentucky, for example, has a statute providing that law enforcement agencies

may record on film or video tape or by other visual and audible means field sobriety tests administered

at the scene of an arrest for a DWI violation or such tests at a police station, jail or other suitable

facility, subject to certain conditions.  These requirements include that the testing must be recorded

in its entirety (except for blood alcohol analysis testing); that the entire recording must be shown in

court unless that is waived by the defendant; that the entire recording must be available for the

defense to show at trial, and that the defendant must be afforded an opportunity to view the entire

recording a reasonable time before trial.    The cost to effectuate this recommendation would be48

minimal and the Task Force recommends that its suggestion be mandated by either a directive from

the Attorney General's office or by statute.

5.  Conditional Licenses

The Task Force addressed the issue of conditional driver's licenses for persons convicted of

DWI offenses whose regular drivers' licenses are suspended.

New Jersey is one of the minority of states that currently offers no conditional licensing for

DWI offenders. Thirty-six states, the District of Columbia and two territories have some form of

conditional licensing available.   49

License actions such as suspensions and revocation are effective because they provide swift

and certain punishment.   Research clearly demonstrates that mandatory license suspension is an50
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effective tool in combating DWI recidivism when coupled with treatment.  51

Nevertheless, the Task Force considered recommending conditional licenses for first and

second offenders because the loss of a driver's license can have a devastating impact on a person's life

and livelihood that may affect an entire family.  But the Task Force agreed that offering conditional

licenses weakens the current punishment for drunk driving and eliminates the deterrent value of swift

and certain punishment.  The members felt that the reduction in drunk driving fatalities in this State

is directly related to the knowledge that current law requires a driver's license suspension, even for

first offenders.

Regarding third offenders, however, the Task Force recommends that if third and subsequent

drunk driving offenses are criminalized, the offenders driver's license may, upon application to the

court, be restored after five years if the offender successfully completes treatment and presents

evidence of continued sobriety for the previous five years.  The current system offers no motivation

for third offenders, who are likely to have a serious alcohol problem,  to obtain treatment because the

loss of driver's license is for 10 years.  The possibility of having a driver's license restored after five

years of sobriety and no additional motor vehicle or alcohol related offenses may provide the

individual with an incentive to confront and resolve his or her addiction.  If the person relapses, the

driver's license would remain suspended for the full 10 years. 

6.  Alcohol Chart

The Task Force was asked to develop a chart reflecting as accurately and as scientifically

possible the number of drinks of specified alcohol content in a certain time period that would have
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to be consumed by persons of varying weights over a given time period to reach specific blood

alcohol content levels.

Because of the variables involved, it is beyond the ability of the task force to make a

determination on a definitive chart of BAC's extrapolated from consumption of a specific amount of

alcohol by persons of various weights under a given period of time.  The variables include the sex of

the person, whether or not the person has ingested food, the age of the person, the person's history

of alcohol ingestion and the time of day alcohol is ingested, all or some of which may affect the BAC

level.

The Task Force has gathered several charts which are attached as an appendix for

consideration by the Legislature (see chart in Appendix M).

Again, this may be a topic for discussion by a permanent commission.

  7.  BAC Levels of Persons Convicted of Drunk Driving

The Task Force was asked to obtain the BAC levels of persons convicted of DWI.  Data was

obtained from the Administrative Office of the Courts (AOC) for Court Year 1998 (the period from

October 1, 1997 to September 30, 1998).   During that time, 37,800 DWI charges were filed in the

municipal courts.  But only about one-third of municipalities report BAC levels of convicted DWI

offenders on the Automated Traffic System.  Of 6,767 convicted persons for which BAC levels were

reported, 3,278 (47.5 percent) had a BAC level of .10 to .15, and 3,212 (47.5 percent) had a BAC

level over .15.  Only 82 (1.2 percent) had a BAC level between .08 and .099 (see chart in Appendix

N).  This data, however, may not be representative of the entire State.  It also may be skewed because

the per se level of intoxication in New Jersey is .10 BAC.  While persons who record a BAC level

below .10 may be charged under N.J.S.A.39:4-50,  convictions are more difficult to obtain because
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prosecutors must rely on proofs other than a breathalyzer reading.  

8.  Medical Insurance

Data collected from New Jersey trauma centers reveals that the blood alcohol concentration

of drivers treated at these centers is not routinely determined.  This is because of the frequent refusal

of insurance companies to pay for any medical care where the insured had alcohol in his or her

bloodstream.  The Task Force recommends that legislation be enacted to require insurance companies

to provide coverage for persons treated at trauma centers regardless of whether they had consumed

alcohol. 

There are two issues regarding the question of  whether hospitals,  particularly trauma centers,

should obtain a blood alcohol reading from crash victims. The first issue is whether the health care

system, especially the New Jersey trauma centers, should monitor the disease of alcohol-related

vehicular injury and if this information should be available for forensic use.  The second issue is

whether  hospitals, particularly the trauma centers, should bear the responsibility to treat an insured

person regardless of whether they had consumed alcohol.  

One study has shown that hospitalization of an injured drunk driver may afford that drunk

driver protection from prosecution.   In New Jersey, this often occurs because the intoxicated driver52

is taken to a hospital or trauma center which is a significant distance from where the crash occurred.

Under such circumstances, only the State Police may be able to obtain the blood sample; a

municipality may not be able to send a police officer to the hospital or trauma center.  Blood alcohols

drawn routinely from trauma centers' patients may be used as evidence, but a subpoena for the

patient's medical record is currently required. However, a subpoena may not be sought if the victim
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was removed from the scene before the inebriation was observed.  There is no follow-up by law

enforcement unless there is a death at the scene.53

Health care institutions, trauma centers in particular, should not be denied payment by the

insurance companies for care they are required to deliver to seriously injured victims solely on the

basis of alcohol being  implicated as a causative factor.  This care is mandated and trauma centers,

due to the appropriate triage of severely injured, serve a disproportionate number of those victims

that have been involved in such an incident.  This care is inordinately costly yet is simply ignored by

insurers.

 The requirement to treat without a requirement to reimburse has had a negative effect on the

system to manage the severely injured in New Jersey.   First, although the care is delivered, the

hospital and physicians must sue the patient for reimbursement, even though that person may not have

been intoxicated but involved innocently with others who were intoxicated.  Second, appropriate and

necessary rehabilitation and follow-up care is almost impossible to arrange without this financial

coverage.  The injured person remains in the initial hospital or trauma center for a longer period,

increasing costs without appropriate rehabilitation and other needed care, while appropriate post-

acute care and the means to pay for it are sought 

It should not be the burden of the health care industry or others injured in these alcohol

related crashes to find a way to pay for care when the individuals are already insured.  The insurance

industry, which has already included these risk evaluations in their cost estimates, should rectify this

problem with persons whom they insure.

Finally, the  issue of nonpayment has one additional critical effect. Trauma centers are
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increasingly failing to check the blood alcohol concentration of their patients so that insurers cannot

use this information to deny payment.  This has particular importance since it is the trauma centers

that treat the most severely injured and are charged to document the disease of injury.  But the

centers do not document the cause of the disease in order to avoid nonpayment.  Paradoxically,

action by the insurance companies is inhibiting the process that leads to prevention of further costly

injury, which is ultimately in their interest. 

9.  Attorney General's Report

On August 27, 1998, Attorney General Peter Verniero submitted a series of recommendations

to the Task Force, some of which have been considered by the Task Force, others of which have not.

The report appears in Appendix H for consideration by the Legislature and a permanent commission.
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S699 SINGER, ADLER
6

and highway safety, as prescribed by the Director of the Division of1

Motor Vehicles.2

The Commissioner of Health shall adopt rules and regulations3

pursuant to the "Administrative Procedure Act," P.L.1968, c.4104

(C.52:14B-1 et seq.), in order to effectuate the purposes of this5

subsection.6

(cf: P.L.1995, c.243, s.1)7

8

2.  This act shall take effect immediately.9

10

11

STATEMENT12

13

Currently, a person who drives with a blood alcohol level of 0.10%14

or greater is considered guilty of drunk driving.  This bill would15

reduce the level of blood alcohol content that determines drunken16

driving to 0.08%.17


