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c·oMP.LAIN.T. 
(Filed February 20, 1928.) 

IN CHAN:CERY OF NEW JERSEY. 

Between 
. , ' . 

:1.,VILLIAM STONA:KER AND GERTRUDE STONAKER, 

C 0,mplaina1its, 

EsTHER CoHEN AND SoL I{ANTOR, 

,Defendants". 

To the Honorable Enw1N WALKER, Cha11cellor of 
. the Stat·e of New .Jersey; . 

' 

. · T·he complainants, William Stona.k:er ~nd Gert-
rude Stonaker, of the City of P·erth Amboy, 
County . of 11iddlesex and Stat~ of. New Jersey, 

rI ··O 

20 

respectfully ,show that: r_3 O 

1. Complanants reside .at 210 Lewis Street in 
the_ said City of Perth Amboy. 

2. On or about October 1, 1927, the complain-
ant, William ,Stonaker, went in aµswer to an 
advertisement for mortgage applications to th·e 
office of Sol Kantor, an attorney-at-law, having 
o'ffices at 217 ,Smith Street, in the City of Perth 
..l.L\.n1boy, and applied for a second mortgage 011 ,4 20 
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Complaint. 

prop·erty loeated on L 1ewis Street in the said Citv ., 

of Perth Amboy. A copy of the advertisement 
appearing in the Perth Amboy Evening News 
is as f ollo"1s : 

., :· '.'First ·a.nd Seco'11d _ Mortgage·s-. Local 
and suburban. Kantori-217 Smith Street. 
T·elepho·ne · 2709. '' ·· ., ·· · - -· · -

B. The complainant, William Stonaker, was 
inf orm.ed by the defendant, Sol Kantor, that he 
had clients, who wanted him to put out money 
for them· and arrangements w·ere made that 
11ight for a $3000.00 seco11d mortgage loan from 
a client to the complai11a11ts, William Stonaker 
a11d Gertrude Stonaker, for . a term of two years, 
and th·e complainant, William ,Sto11aker was to 
pay a bo_nus of $400.00. This arrangement was 
satisfaqtor1y to the eomplaina11ts, and he ,was 
instructed to bring to the defendant, Sol Ka11tor, · 
a co11tract for sale of hi.~ property at 210 Lewis 
Street, in the said Cit)- of l>erth Am.boy, and a 
deed _of . two .lots situated in the Borough of Say-

. ·: 

reville, County of Middlesex an·d State of New 
J ers·ey. . 

4. On or about October 4, .the eomplainant, 
William Stonaker, left with the defendant, Sol 
Kantor, a 'deed of , tvyo lots -in the Borough ·of 
Sayreville, and also · a contract for -sale of com.: 
plainants' property on Lewis Street for the 
pu~pose of preparing the bond and mortgage. 

5. -Several w·eeks later, to wit, on or _about 
the 20th: day of October~ the complainants; "Tii-
liam . Stonaker and - Gertrude Stonaker, signed 
a bond and mortgage bearing date October 14, 
19127. 



, 6. The defendant, Sol Kantor, informed the 
complainant, William Stonaker, . that the · 
$3,000.00 less the $400.00 bonus fee .would be 
turned over to the · complainants just as soon 
as the Perth Amboy Savings Institution, re-
presented · by Cl1arles C. Hommann, had com-
pleted its seareh and were ready to disburse 
to the said complainant th~ money on the first 
mortgage loan applied for previously. 

. . .. 

7. On or a.bo.ut December 1, 1927, the defend-
ant, Sol Kantor, inf orm-ed the complainant in the 
presence of Thomas ·Layden that the· money was 
ready, awaiting the completion of the search by· 
the Perth Amboy Savings Institution. · 

' ' 

8. On or · abol1t December 22, 1927, the de-
fendant Sol Kantor, informed the· complainant, 
William Stonaker, in . the pre·senee .of · Alex: 
I(ozub-, that the money was ready and all would 
be paid in tw·e11ty-four hours. · 

9. On or about December 12, 1927, the Perth 
Amboy Savings Institution were ready ·to grant 
the loan and Charles C. Hommann in the pres-· 
·ence of the complainant, telepho11ed to the de:-
f endant, Sol Kantor, and informed the said de-
fendant, Sol Kantor, that they were re,ady to 

>- . make disbursements on the first mortgag·e loan. 
· 10. The defendant, Sol Kantor, at that time . 

informed the solicitor for the Perth Amboy 
Savings Institl1tion that he, the said defendant,- . 
had the monev and would ha'.ve a check at the . 

office of Charles C. Hommann, the · next day. · 
11. A few days later, the complainant, William· 

Sto11ak:·er, called at the office · of the defendant, 

'1 0 

30 



Sol Ka11tor, and asked him wl1y -· the money ,va·s 
not turned over to Charles C.. Hammann as. 
agreed. The defendant, Sol Ka11tor, told the 
complainant, William Stonaker, that his clie11t, 
the ·def end·ant, _ Esther . ·Cohen did not wa11t to 

,1 0 give the $3,000.00· as · 'the defendant, Esther 
Cohe11, ,did not hav·e $3,000.00 to give at that 
time but would give the complain::in·t; Will~am, 
Stonak:er, $1700.00 then a11d would give $900.0"0 
more at another time. This the com·plainant 
refused. 

12. On or . about D·ecember 23, 19127, in re,.. 
sponse to the orders · of the defendant, _8ol I{_an-
tor, the complainant, William Stonalrer, called 

2 o at Esther Cohen's home, at which time sh·e too 
made the - proposition mentioned above. This 
was the: ·first . time -- the complainant, William 
Stonak:er, kn·ew the name of the mortgagee or 
ever saw her. The name of the mortg1agee the 
,defen·dant, Sol Kantor, refused to divulge, up to. 
that time . . 

13·. On or about J anilary 5, 1928, the com:.. 
plainant, with · J a.mes Murray, called at the office 

.3 0 of the · defendant, Sol . Kantor, for the b-ond and 
mortgage and· other papers which the said com-
plainant l1ad left with the defendant, and he 
informed the said complainant, William: Ston-
a.ker, that he owed him, the defendant, Sol Kan-
tor, $100~00 for services re:rid'ered. The com-
plainant tefl1sed to pay him. ·· 

14. 01i' or about January 9, 1928, the defend-
ant, 1S01 K,antor, placed the mortgage mentioned 

ii o above 011 record in the Clerk's Office of the 



Comp la.int. 

County of Middlesex in Book 5-51 of Mortgages 
Pages 190 etc. 

15. B1y reason of -the aforesaid tactics of the 
d·ef endants, E,sther Cohen and Sol I{antor the ' complainants have been compelled to lose time 
and labor in attempting to secure a new mort-
gage to replace the one previously granted, and 
the second mortgage loan, and also to spend 
divers sums of money in securing the · new mort-
g·age. 

The complainants, William Stonaker and Gert-
rude Ston·aker, are without an adequate remedy 
at lavv and therefore pray: 

1. That the defendants, • Esther Cohen and 
Sol Kantor, ,vho are the defendants to this 
suit, may an·swer this complaint and each state-
ment therein · made. 

2. That a mandatory writ of injunction be 
issued compelli11g the defendants, Esther Cohen 
and Sol Kantor, to cane.el the said mortg'age of 
record. 

11) 

3. That the complainants demand j-udgment -.3 0 
of $,500.00 for the lost time and moneys expended 
in securing a ne,v loa,n, _ _ -· •· , ./ / 

4. That the complainants may have such other 
relief in the premises as the nature of - the case 
may require a11d as shall be agreeable to equity 
and good con,science. 

5. That a writ of subqoena ~a·y be issued com-
1nandi11g the said defenda11ts, to answer this bill _4 _0 



of complaint and abide by such decree as this' 
Court may make in the premises. 

JOSEIPH - F. DEEGAN, 
Solicitor for and qf counsel with complainants. 

SUPO,ENA. 

N J. . 
EW ERSEY, to wit: The State of 

New Jersey to EsTHER COHEN, 
-. .: 

and SoL KANTOR. , · · 

GREETING: W1rEREAS a bill of complaint 
has lately bee11 exhtbited ag·ainst you in our 
Court of Chancery by 

2 0 WILLIA,¥ -STON AKER AND GER'TRJJDE STON AKER, 
to be relieved touching the matters therein con-
tained . 

. THEREFORE, we comm·an-d 1you, if you intend 
to make a defen·se, that you file an answer to 
said bill in. the office of the Clerk of " 011r said 
court at "rrenton, on or before the · expiration 
of tw-enty -d,ays from and after the 15th day of 
March, 1928, and in default thereof such _ order 
C?r decre~ w,ill be made against you as the Court 
shall -think equitable · and just. · 

WITNESS, his Honor, Edwin Robert Walker, 
Chancellor of our State, at Trenton-, . th.e first 
day of March, in the year of our Lord one thou-
sand nine hundred and' twenty-eight. 

JOSEPH F. DEEGAN' 

4~ 0 Solicitor. 

THOMAS BARBER, 
·Clerk·. 
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ANSWER. 
. . 

(Filed April 2, 1928. _ 

IN CHANCERY OF· NEW JERS-EY 

Between: 

WrLLIAM SToNAKER and GERTUDE- STONAKER, 

C'omplainants, 

EsTHER, CoHEN and SoL KANTOR,, 

Defendants. 

The defendant, S.ol I{antor, residing in the 
City of Perth Amboy, in the County of Middlesex 
and State of New Jersey; answ·ering the bili of 
complaint, says: 

1. H,e admits paragraph •One of the ,complaint. 

2. Defendant admits paragraph two of the .. 
complaint. , 

. ' . 

3. He admits paragraph three of the com-
plaint; except he denies: 

(a) that the,loan was granted that nig·ht.· 

(b) that there was an agTeement to pay 
a bonas. 

( c) that complaint left with this defend-
ant a contract of sale for the premises at 
210 Le,vis Street. 

20 

·3 0 

40 



A11siver. 

•4. He admits paragraph four of the complaint; 
except h•e denies : 

( a) that a · contract for the sale of the 
property ?n Le'\Vi.s Street, w:as left with this 
defendant. 

5•. He admits pa.ragraph five of the complaint. 

6-. H,e denies paragraph six of the complaint. 

7. He denies paragraph seven of the com-
plaint. 

8 . .. I,Ie admits paragraph eight of the complaint. 

2 -o 9. He admits··paragr:aph nine of the complaint . 

40 

. , 

·10. He admits paragraph ten of the complaint. 

11. He denies paragraph. eleven of the com-
plaint; except he admits that the complainant 
called at his office. 

12 . . He denies p,aragraph twelve of the com-
plaint; exce•pt th.at he admits that the complain-
ant ealled 1upon the defendant Esther· Cohen. · 

13. :H.e admits p1aragraph thirteen of the com-
plaint, except he denies that the complainant 
called with James Murray. 
14. He admits paragraph fourteen of the com-

plaint. . 
15. ,He has no knowl~dg,e of th~ matt~~s and 

things alleged in paragraph fifteen, sufficient to 
form a lh;elief, and there£ ore leave complainants 
to n1ake proof thereof. 



At the trial of ,the above matter this dBfendant - . , . ' -· 

· ,vill urge the _ following' defenses : _ _ 

· 1. That he is n"of Jt proper :party defe..ndant. 
-, 

2. That the bill of complailJt sets. forth, more -
than one cause of _actio11. _, > 

I 

/ 

3. -,That he is ·not the mortgagee and th'e1~efore, 
has no right, power or authority to· cancel said 
mortgage of record; or i;n , the alternative he ,vill 

,• .' ·1 

\ ,!) • • - ' ·. . . . :. - . • •. , urge: 
· ' . .- • •• ' ,I '-. • • . 

(.a) that no demand· ,vas made for the 
cancellation · of said mortgage, before the 
institution of tl1e said suit, nor does the 
bill so alleg·e. 

(b) that it was agreed that the mortga-
gee was to receive i~terest from the date 
of the loa11 October 14, 1927. 

( c) that th,e mortgagee was to turn the 
money over upo11 the completion of the 
house. 

( d) th.at the complainants represented 
that the house was fully completed, ,vhere 
as a matter of fact it ,vas not. 

( e) that the mortg·ag·ee was ready to 
tur11 over the $3000.00 upon the house 
completed and so advised complainants. 

(f) that the mortgag·ee offered to give 
cornp1ainants 2/3rds ($,2100.00) and the bal-
a11ce of 1/3 ($900.00) upon the completion 
of the hol1se, ·\vhich complainants refused. 

,3 0 .- ) 

_ 4 0 
\.;;I-'-
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An,swer. 

(g) th.at the mortgagee has not made 
any other profit upon .said $3000.00. 

(h) that the complainants have re-
fused and neglected to pay the interest 
as agreed upon. 

(I) that the said mortgage wa.s ·placed 
on record to protect the intere~t due the 
mortgagee. 

4. Th:at the nill of complaint . fails toi , 
set forth an eq1uitable cause of action. 

SOL. KANT'OR1, 
Defendant Per Se. 



11 ... 

NOTICE 10F M10TION TO STRIKE OUT. 
(Filed Aipril 10, 1928.) 

IN CHANCERY OF NEW JERSEY 

On Bill Etc.. 

Between. 

WILLIAM STONAI{.ER and GERTRUDE SToNAKER 

Complainants . 

iSoL KANT'OR a11d ESTHER Co HEN, 

Defendants 

To the ·Defendants, Esther Cohen and Sol 
Kantor: 

TAKE NOTICE that · on · Tu.esday, · the tenth 
day of April, 19'28 at the hour of 10 :00 o'clock 
in the forenoon or as soon thereafter as counsel 
can be heard at the ,C1ha.ncery Cha.mb,ers in th~ 
City of Newark. I s:hall apply to the Chan~ellor 
for an order striking out the answer filed by 
you in_ the above-entitled cause, for the follow---
• 1ng reasons : 

1. The said answer does not set up a.n equi-
table defense or counterclaim in that: 

1 0 

20 . 
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(a) -The defendants, Sol Kantor and Esther 
Cohen, both admit the execution of a l1on<l and · 4 o .. 
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Nat-ice of M oti,0111• to Strike Out. 

mortgage October 20, 19,27 as of Oetob·er 14, 
1927, and altho11gh no moneys have been ad--
vanced to .the complainants, Esther Cohen de .. 
m.ands interest and sets this u:p· as a def e11se for 
not cancelling tihe mortgage of record. 

(b-) The defendant, Sol Kantor,--sets up as a 
defen·se that he is 11ot the I proper party de-
f e11dar1t, althoug·h he admits a ref11sal on his 
part to tur11 over tl1e ·b:ond a11d mortgage when 
den1a11ded a11d further that he, ·himself, placed 
th.e mortgage· on record after the demand was 
1nade, and f11rther claimed the complainants still 
owed him One Hundred ($100.00) Dollars for 
services :rendered~ · 20 ' 

_ . ( c) The . defense of Esther Co:hen is one 
involving a usurious . :payment of interest and 
the attempt to extort interest from the eomplain-
ants fraud11leiitly and against equity and good · 

• con·sc1ence. 

_-: 2~ ::The said defe11ses _ of Esther · Cohen and . .-

Sol Ka11tor a.re obscure ·and un,certain in that: • 

3 0 . {a) It is impossible to determin_e whether Sol ~~ 
I{a11tor is setting up a counterclairn or; 

. (b,} Whether , the defendant; .· ~~ther Cohen, · 
is . willing to eancel the. mortg~ge of r~eod as 
she · says she- was never asked to cancel it of 
record. 

. JO.SEPH F . . DEEGA~, 
Solicitor for and of coun·sel 

I ' ' ,, 

with Complainants . 
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A1f ida.vit of TVilliam- 5-,tona-ker. 

AFFIDAVIT ()F WILLIAM ST10NAKER. 
(Filed February 20, 1928.) 

State of N1Ew· Jersey, 
County of Middlesex,--ss.: 

WILLIAM 1STONAKER1, of full age, being 
du1ly sworn according· to la,v upo11 his oath, de .. 
poses -an·d says that: 

I am the eomplainant in the fo'regoing Bill of 
complaint mentioned. I have read the same and 

' 
' . 

am fa~iliar with the ic.ontents thereof, and the 
matters and things therein set forth are true. 

2. I resid:e 1a.t 210 L:e,vis Street, in the City of 
Pe-rth Ambo·y, County of Middlesex and -State of· 
N1E·w Jersey. I had erected a house on the pre--
mises mentioned abo;ve an·d I sought a mortg·ag(< 
to b:e placed thereon frqm tl1e Perth Amboy Sav-_ 
ings Institution and from one of the clients of 
Sol Kantor, an attorney-at-law with offices at' 
217 Smith Street, in the City of PE-rth Amb,o~v, 
County of Middlt~sex and State of N evv Jersey. . . . 

. 

3. 011 or about October 1, 19,27, I called at the 
office of S-ol Kantor, in answer to an advertisP -· 
ment that .appeared in the- Perth Amboy Eeven .. 
ing ·N e-,vs, a eopy of which advertisement a p-
pears in1 the bill of complaint l1ereto. I made 
the application and ,vas granted a . s:econd mort-· 
gage loan of Three Thousand ($3,0000.00) Dol-
lars for which I -v\~·as to pay a bonus of Four 
HundrEd ($400.00) Dollars, and I and my wife 
signed the bond and mortgage on 'October 20 } 

20 



_l O 

2, 0 

1-J ' 

Affidavit of William ·Sf'ona,ke)r'. -

19127, ~nd· the . bo11d and mortga.ge were dated 
Oetober 14, 1927. 

4. Sol _Kantor told me that th.e/ money ·would 
be turned over to me just as soo11 as .the searcl1 
wa:S c.omplEted b·y the Perth . Amb-oy 1Sa:vings ·ru .. ··: 
stitution. 

-5. On n ·ecemb;er 12, 1927, the search of the 
Perth Amb-oy rSavings Institutio11 · ,vas completed 
and I signed the bond and mortg,age to that in-
stitution on that date. 

6. In my presence, Charles C . . Hommann, the 
solicitor of the P :erth Amb·oy Sayings ln~titu~ __ 
tion, called up Sol K.antor on the te1lep·hone ar1d · 
informed- him .. that his eom:p·any was . ready to 
p}ace a ,mortgage of F 1ive Thousand F 'ive Hun-
dred ($5,500.00) Dollars. and tu.rn the . said 

· money over to me after pa.ying· off the m·eiehanic 
liens t,hereon. Sol Kantor informed the- solicitor 
for the Per~h Amboy Savings Institution that he· 
would be over to his office ,vith a check for . 
Three Thousand ($3,000.00) ., Dollars the • next~ 
day. . , . . 

7. Delay after •delay ensued and b.eing· pressed 
by the material m:en, I, for the purpose of assur-
ing them that the money was forthcoming, took 
T·homas L,a·yden, ·\\7:ho f urnish·ed the plumbing· 
sup-plies to the offiee of Sol K.antor, on or about·_ 
De,c.e·mber 1, and Kantor informed him in my 
presence that the mon:ey was ready· to be turned 
over just as soon as the Saving$ Institution had 
furnished thie' search. 
· ·:S. On or about December 2:2,, 1927, I t·ook the 

electrician., Alex Kozub, : to tbe offices of Sol 



Affi,da.vit of vT1i.Zliam Stonal£f:r. 

Kantor, and he informed me a.n·d :Alex -Koz11b 
that the ehecks would be drawn the 1 next day. 

· 9~ .. ,., Qn or about Dec.ember 23, 19'27, .S.ol Kantor;, 
in.formed me that his elient did n.ot have ·$3,000, 
but would give $1,700.00 then, and ·$.900.00 some 
other time. I refused to accept this. 

10. Q,n or about January· 51, 192B, I called at 
thE offices of Sol Kantor for my bon,d and mort-
gage and he refused to turn them over to . me, 
alleging that I owed :him ,One H11ndred ($100.00) · 
Dollars for services. · 

. 11. On J .anuary 9·, 19128, the bond mortgage_ 
signed by me on Oet~ber 20, 19:27, was reeordefl" 
in the Clerk's rOffic.e of the County of Middlesex 
in Book 551 of Mortgages, Pages 190, etc.. 

Beeause of the tactics of ;Sol Kantor a11(l 
Est:her Cohen, I have -been eompelled to spend:_ 
mueh time and lab.or in atte:mprting· to s_eeure a .. 
mortgage, and I have insurred expe11ses with the. 
Perth Amboy ·,savings Institution whieh . other--
wise would not have beE·n incurred. Much em-
barrassment and worry has been cause-d me by .. 
Sol Ka11tor and Esther Cohen. 

i (j 

WILLIAM ST!O'NAI{ER . . 8 0 

Sworn to and Subscr,ibed 
Before me this 16th 
day of F'ebruary, 19·28. 

JoRN R .. McGuIR.E, 
... ,\tt,~. at La,v of N. ~T . ., 
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,AFFID,AIVIT OF CHA.RLES C'.. HOMM1ANN. 
(Filed F'ebruary 20, 1928.) 

State of New Jersey, 
County of· ,Middlesex,-ss: b 

C·HARLEr.31 C. HOTufMANN, bei11g d11ly swor11 
accordi11g· to law u.pon his oath deposes a11d says 
tihat: 

1. Hie is the attor11ey for the Perth Amboy 
Savings Institution, and that on tl1e eighteenth 
·day of August, 1927, William Stonaker applied 
for and was granted a loan in the amount of 
$,5'500.00 on pro1}erty owned b,y him,, known as 
210 Le,vis Street, in the City of Perth Amboy, 
-County of Middlesex and State of New Jersey. 

2. At the request of the Perth Amboy Savings 
Institution, he eaused a search to b,e made of 
the property of William Stonaker .and Gertrude 
Sto11ak:er, a11d th-at the Perth Amboy Savi11gs 
I11stitution was ready to make the loan upon the 
completion of his search which was on December 
12,, 19'27. 

8 0 . 3... The deponent further says that Sol !Cantor. 
an attorney-at-law of Perth Amboy was sec11r-
ing a second mortgage of $3000.00 from one of 
his clie11ts on the ·same property for William 
Stonak:er. 

4. The deponent further says .that William 
S1tonak:er and his wife signed a bond and mo rt--
gage to the said Perth Amboy Savings Institu-
tion on December 12, 19·27 in the a1nount of 

4 o $5500.00. 



Affidavit of Peter Cla.usen . 

. ··. ~he dep~YlJent furth~r _says tl1:at: Sol K:anto1•· 
told ,him over the telep!lone on .December.191

, 1927. 
that his -clie11t ,vas ready to close the tra11saction .. 
and that he would have her check at . the de~ 
ponent 's office the next da·y. 

' , 

. 6-. I never heard from Sol Kantor after this. 

C. C. HOMMANN .. 
. . Swor11 to a11d Sub1seribed before me this 

' 
tenth day of February, 1928. 

DORIS SCHROEDER,, 
T' • •, 

Notary· Publi~, N. J. 

AFFIDA.VIT OF PE'T'ER CLAUSEN. 
(Filed February 20, .1928.) 

State of N e,v Jersey, 
. ' .. 

Co'.unty of Middlesex.,-ss:: 

PETER CL~L\US.EN, of full age, being dl1ly 
s,vor11 according to law 11pon :his oath deposes 
ancl says : · · 

1. I . am ,a . cou11selor-at-law , of the iSitate of 
New Jersey and am. associated with Charles C~ 
Hommann, tbe solicitor for the Perth Amboy 
Savings Institution. 

2. I personally made a ·seareh of the prop-
erty of vVilliam Stonaker and Gertrude Stonak:er, 
and I was entrusted with tl1e closi11g of the mort-
gage loan to Willia111 Stonaker and Grrtrnde 
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Aff davil of Peter Cla.useri. 

Stonaker, his ,vife, that the Perth _Amb,oy Sav.: 
ings Institution is making, and I completed · the 
search on the Stonaker •piroperty· on · December 
12, 1927. 

3. Sol Ka11tor, an attorney-at-law, of Perth 
An1boy, told n1e that a client of :his was placing 
a seco11d mortgage of $3000.00 on the same prop-- . . . 

erty for "\Villiam Stonaker and on or about Dec-
en1ber 12, 19·27, the said Sol Kantor came into 
the office of :0'. C. Hommann and asked me· for, 
the search. As a matter of eourt~sy, I promise{l 
him a copy of the abstract as soon as it was 
writte11 . up. Pending the writing up of the ab-
stract, I went over the work sheets ,vith him. 
He then told me he would grant the money. 

4. The said s:01 Kantor, on or · about Dec-
ember 19, 192,7, told m.e that he would deliver 
either to me or the Perth Amboy Savings In-
stitution a check: for the proceeds of said second 
mortgage by Wednesday of that week, to wit. 
_De-cember 21, 19·27. The money was ·never 
turned over to me by Sol Kantor as agreed. 
. 5·. The said Sol Kantor did not carry out 
his agreement to disb-urse the $3000.00. As a 
re_sult, the Perth Amboy Savings I11sfitution 
mortgage has not been placed to this date. 

PETER CLAU1SiEN. 

Sworn to and subscribed before me this 
15th ·day of February, 1928. 

DORIS SCH'ROEDHR, 

Notary Public., N. ,T. 



AFFIDAVIT OF THO·M1A.S LA YDE.N. 
(Filed February 20, 1928.) 

State of New Jersey, 
County of Middlesex,-ss: 

THO~IA.S· L1AY.D:EN, being dl1ly sworn ac-
cording to law upon his oath deposes a11d says 1 0 
that: 

-
1. I li·ve in the City of Perth Amboy, County · 

of Middlesex and State of New Jersey, and am 
engaged in the · busi11ess of plum:bing supplies.· · 

. . 
2. I furnislred the plumber materials· for · 

\\Tilliam Sto11aker and wife on their property at 
210 Le,,~is Street in the said City of Perth 
Amboy. 

3. On or about December 1, 1927, I ,vent to 
the law offices of Sol I(antor ,vith ,Villiam Ston-
aker, to i11ql1ire .. as to when I mig,ht expect pay-
ment for my ,voi.~k. 

4. Sol Kantor, told me that a loan of -$13000.00 
had been approved by him on the property of 
vVil1iam ;s:tonaker, and tl1at his elient had- left 
with him that su1n of moneJr to t11rn over. He. 
told me that the money then ,vas in :bis office and-
the only thi11g that . held the disbursing of it _ ,vas 
the -fact fhat he w:as vv"'"aiting for tl1e completion 
of the search by Charles C. Homman11, Solicitor 
for the Perth Amboy Savings Institution. 

THOS. LAYDEN. 

S,vorn to and Subseribed before me this 
11th day of February, 1928. 

JOHN P. :11:cGuIRE, 
Atty, at Law of N. J. 

20 

30 
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.. :AFFlDA.VIT O1F AL.EX KOZ.UB .. 

(F'iled February 20, 1928~) 

State of New Jersey, 
County ~~.f Middlesex,-s1s: : _ 

AL,EX KO,-ZUB, bei11g duly s,vorn according, 
to la,v upon- his oath deposes and says that: 

1. He lives in the City of Perth Amboy, 
Cou11ty of · Middle-sex and the State of New 
J, ~rsey, and is in , the electrical b1usiness. 

2. He wired the l1ouse of William Stonak:er 
and Gertrude Stonaker at 210 Lewis Street in 

2 0 the said 1Cit-y of Perth Amb1oy, County of :Middle-
sex and :S{ate of New Jersey. 

80 

3. There · is , still ·'' coming to him some money 
for t;be work~ done 011 that house. 

4. On December 22, 19·2,7 this __ deponent says 
that he ,ve11t with William Stonaker to the· law 

" offices of :sol Kantor to ·see when the mortgage 
money ,vould be available and Sol Kantor- in-
formed v,1illiam Stonak:er and the deponent that 
the money· would be turned over within twenty-
£ OUT hOllTS. 

5-. This deponent was in the office of s ·o1 
Kantor from 7 :30 to 8 :15 P. 1if. on that night. 

6. S0l Kantor i11f ormed Mr. Stonaker in the 
depone11t's presence, not to bring any more con-
tractors to his office, that he did not want to be 40 



Affida.vit of William Sto11i.aker. 

botl1ered a.ny more and that payment . w-oulq. b•e) 
made _,vithin twenty-four hours. 

ALEX KOZUB •. · 

S,vorn to and Su.bscribed , 
Before me this 11th · I . 

day of February·, 1928. 

JOHN P. 1M .0GuIRE, 

Atty. at L.aw of N. J. 

,AjFFI.DA VIT OF WILLliAM STONAKER. 

(Filed February 29, 1928.) 

IN CHANCER.Y OF NEW JERSEY 

WILLIAM ST'ONAKER AND GERTRUDE STONAI{ER 

C'omplainants,. 

vs. 

EsTHER CoHEN AND SoL KANTOR, . 

Defendants: 

W1LL1IAM STONAKER being dul)7 sworn accord-
ing to law u·pon his oath deposes a.nd says: -

1. I have seen _ the affidavits of , Sol Kantor 
and Esther Cohen and in reg·ard thereto I say : 

" 

a. Esther Cohen never offered me ·Twenty 
One . Hundred ( $2100.00) Dollars and Ni11e 
hundred ($900.00) Dollars when the house was 

1 -o 

._. 



Affidavit -. of William , Ston,a.lcer. -

completed. · · Her · proposition .··· was. ·seventeen 
H11ndred ($1700.00) -Dolla:rs _payab,le · D:ecember. 
27, and Nine Hundred ($900.00) Dollars pay-
able in the Spring. The balance of the Three 
Thousand ($,3000.00) Dollars, to wit Fo1ur Hun-
dred ($400.00) Dollars was · the bonus fee. 

b. Kantor never asked me for the interest 
on the mortgag·es. When I called for the' 
papers: on or a.bout J anua.ry 6, he told me I 
could have them if I gave him One H·undred 
( $100.00) Dollars for his services. This I re-
fused to do as his client had not made the loan. 

c. I did not tell Kantor I ,vas · getting Three 

2-0 '_rhousand ·Dollars elsewhere. I told · him as 
long as his client refused to advance the money 
I should have my papers back. He further told 
me that . his client advised him all tl1e time that 
she. had the money and he did not • know why 
sl1e ,vas f ooli11g him so lo_n.g. 

d. When I first applied for mortgage 1:fiOney., 
on or about September 25, Kantor told me that 
his client could 1give me Two 'Thousand ($2000.-

·i::f o 00) Dollars on a ·second mortgage-. The bonus 
would be Three Hundred ($300.00) Dollars. I 
told. him this -waS not enough. -A few days lat-er 
l(antor · came to my house at . 307 Market Street,: 
Perth Amb,oy, N. J. and he told me, that his 
client had · looked the pl3:ce over and · would -give 
me ·Three · Thousand ($3000.00) Dollars. · The 
bon-us on that sum would be _Four Hundred 
($400.00) D·ollars. _ , 

e.· ··Kantor, ·· counsel -for Esther . Cohen, said 
- . . 

·:4 ·o that the loan was · ,a:pproved -- October 24-, · and· 



.Affidavit of Willi.arn S'toniiker. 

definitely stated" it to Lay.den·. and Kozub and 
other mecl1anical lien claimants. 

f. The h.ouse was actually finished on or ab-ou't 
December 1, 1927. After my ·tenancy was ~p af 
the former residence of mine I moved i11to 1 0 
~he said premises December . 15,. 19127. T-he 
downstairs . apartment ,vas accupied . by Mr. 
I-Ienry Gillespie on the same date. 

g. The house has fourteen roo·ms and two 
baths, seven room dow11stairs and seve11 ·· up-
stairs The attic had or~(• roo1n finisl::cJ· ;,)·:t -wtith\ 
,vainscoat. I never i11tended : finishing off the 
attic and never told anyone I ·was going to · do: 2, o 
it. Tl1e cellar had a concrete floor, a small part 
of which Was . ci11der·. . A.JI rooms were ,• finished. 
The back entrance was completed as . ,vas also 
the storm shed attached thereto. It ,vas enclosed 
like a sunpar lor. The back bedroom was finish-· 
ed and .was also the inside painting~ - -~ 

h. Before I moved i11 all work ,vas finished 
and the mechanics bills were _ i11 the hands of_ 

, . 

the solicitor of the Perth Amboy Savings In-· 3 '() stitution prior to December 12 1927. 

ie The w:alks aro11nd tl1e house were made of 
,vood-16 feet lon:g· 8 ine:hes wide . yVitJ1 four 
abreast. This made a walk of three feet " 7ide. 
In front of the house there was a solid board 
,valk, · fron1 the front portch to the c11rbing. 
This walk was sixte,~n feet " ride. As a se"~er 
had softenr1d the grouncl in fro11t of .tl1e house 
no otrtPI· rype of ,valk conl(l he placPr~ there. 4 0_ 
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Avida.vit of TVilliai1n Stonaker. 

j. ·On ·1]1€1 entire~ hlock an eight inch se,ver 
had been laid underneath the sidewalk and the 
ground had not yet settled and will not settle 
for some time. There are no :sidewalk:s on this 
enti~e block fro11ting on Lewis Street because of 
this condition. 

k. The mechanic's Lie11 bills that have been 
on file prior to December 12, with the Savings 
B·ank are as f o1lows: 

\ 

Boynton Lumb-er Co. 
Thomas Layden, plumber 
C. t& :S. Co. 
Kozub, electrician 

2 0 Due on property 

$1616.42 
1330.00 

348.00 
154.00 

3027.00 

'3 0 

40 

D. S. BEFOR,E E'XECUTION 

j. The Franklin Savings Bank of New York 
City . has approved a loan of $8500 on the same 
property. 

WILLIAM STONAKER. 

Sworn to and Subscribed 
before me- this 29th 

day of F 1ebruary, 1928 

DORIS SCHROEDER, 
Notary Public, 

of N. J. 
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AFFIDAVIT 10F E.STHER COHEN. 
(Filed April 11, 1928.) . 

IN CHANCERY OF NEW JERSEY. 

Between: 

WILLIAM SToN AKER. a11d GERTRUDE SToN AKER, . 
Complaina11ts, 

and 

EsTHER CoHEN and SoL KANTOR, 

State of N e,v ,Jersey, 
County of Middleex,-ss. : 

Esther Cohen, of full age, being duly s,vorn 
on her oath according to law, deposes and · 
says: 

1. T'hat sometime in the early part of Oc- · 
tober, 1927; depone11t went to the pren1ises of 
the complainants and !at that time the house was 
in the process of eompl_ete remodling, 1t ·neing 

1 0 

an ·old house, that was formerly a railroad sta~ '.3 0 
tion: and depo11ent agreed to grant a. loan of 
$3000.00, t01 be paid when the house was com-
pleted. Complain,ants were to give deponent a 
second ir,ortgage 11po11 the above prem1ses and 
a first mortgage upon two lots in Sayersville. · 
N. J. 

2. :Sometime at the end of December; 1927 
the complai11ant, William Stonaker, called at 
my home; a11d asked ,vhJr I <lid n0t ,vant to 4- o 
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Affidavit of Esther Cohen. 

give him the mone·y·. I informed, hin11 that tl1c 
house was not completed and he admitted this; .. .-
but said he could not do tl1e work becau.se of ~-
the cold ,veather. He advised me that he had 
not eompleted the unfinished work before the 
cold weather, because he did not have the rnoney, 
havi11g invested every cent he had. Your de--
ponent then advised the said Willian1 f,tonaRer~ 
that she wo11ld advance him $2100.00 .and re-
tain $900.00 until the house was fini~\h-ed. Com--
plainant left saying he would let deponent kno,v, 
but he never did. 

3. That deponent at various timles calied up 
.her Solicitor a11d inquired why the matter was 
delayed. That deponent has 1always had the 
~~3000.00 available, s11bject to the mortgagors call, 
and has not used this money for any other 
purpose. That deponent has been ready at all 
times to t1urn over the $3000.00, upon the house 
being fully completed. That deponent was to 
receive interest from th·e date of the loan, 
()ctober 14, 1927. 

4. .Deponent was advised that the house was 
fully completed and thereupon made an in--
spectio11 of the premises and found the house 
in an unfinished condition; to wit; the cellar 
wa·s unpaved, no sidewalks were laid, the rooms . 
were unfinished, the b-ack entrance was not com-
pleted, the attic had unfinished room.s, the 
back bedroom was unfinished and the inside 
painting 'Yas not completed. _ _ 

5. That after the inspectio11 of the prem-
ises as related above, the complainant William 
Stonak:er, called at the -premises of deponent -



Affidavit of Sol. Kantor. -

and she then ,advised him as to the condition of ·· 
the house, as heretofore related. and that she -
advised him, that she had always had the 
$3000.00 available. 

Sworn and subscribed 
to before -me this 23rd, 

day of February, 19'28. 

STANLEY F. KACZMAREK, 
M. C. C. of N. J. 

AFFIDAVIT 10F s,oL KANTOR. 
(Filed April 11, 1928.) 

IN CHANCERY O.B-,_ NEW JERSEY. 

Bet,veen: 

WILLIAM SToNAI(ER a11d GERTRUDE STONAKER, 

·Complaina11 ts, 

and 

EsTHER CoHEN and SoL KANTOR, 

State of New Jersey, 
County of Middlesex,-ss.: 

-, Defendants. 

SoL KAN TUR-, of full age, ibeing d·uly sworn on 
l1is oath, deposes a11d says: 

1a 

1. 011 o~ about October 1, 1927 tl1e Com-
plainants applied at the office of depo11ent, for 4 (} 
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Affidavit of Sol. Kan,tor. _ 

a second mortgage upon their premises i~ Perth : 
Amboy, N. J. Accordingly the defendant Esther -
Cohen viewed the premises of the complainants 
and granted ,a loan of $3000.00, upor1 the two 
premises as set forth in the mortgage. No 
mention was made of .a bo11us, the complainants 
agreeing to pay deponent $100.00 for his ser-

• vices. 

2. That on or abo11t October 4, 1927 com-
plainants left at the office of deponent, a deed 
to two lots in S·ayersville, N. J. and that it was 
agreed that they vvould -sign the bo11d and mort-
gage upon the . call of depo11ent. It was also 
agreed, that interest was to run from, October 
4, 1927 and tl1at the mortgagee was to hold the 
$3000.00 in readyness, subject to the complainants 
call, which was to be paid to them, upon com-
pletion of the house. The bond and mortgage 
was signed on the twenty-fo11rth day of Oc-
tober, 1927. 

3. Deponent agreed to turn over the $3000.00 
less his fee of $100.00, to complainants; as soon 
as the house was completed and the Savings 
Bank was ready, so that both tra11sactions co11ld 
be closed at -the same time. 

4. On or about -De-c~ember l, 1927- complainant 
called at depo11en t 's office and advised him that 
the house was completed and upon this re-
presentation; _deponent in complainant's _ pres-
ence called up the mortgagee and advised her 
that complainant had said that the house was 
completed. Upon such representatio11, the mort-
gagee was ready to turn over the $3000.00. 
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Aff'idavit of Sol. Ka11;tor. 

5. ,On or about December 1, 19,27 complain-
~nt called at the office of deponent, with Thomas 
Layden; who had furnished materials for these 
premises and on or a.bout Decem.ber 22, 1927 
eom.plainant called at deponent 's office, with 
Alex Kozub; who had done electrical work upon 
these premises and upon the representation 
being ·made by complainant, that the ho11se was 
fully completed; deponent advised complainant 
that he was ready to turn over the money just 
as soon as arrangments co11ld be made with 
the Solicitor for the Savings Bank:. Complain.ant 
was indebted to the said Thoir,as Layden for 
materials furnished 11pon said premises and was 
indebted to the said Alex Kozub for electrical 
,vork done upo11 said premises. 

6. In the meantime ,the mortgagee ( the de-
fendant) .Esther Cohen, had made an i11spectio11 
of the · premises and found the same ~ri an 11n-
finished conditio11. Deponent so informed com-
plainant and advised him to see the mortgagee. 
Complainant returned to deponent 's office. and 
stated that he had seen the mortgagee, who had 
complained that the house was unfinisl1ed; but. 
complainant refused to coirplete th~ house 
and dem-anded the entire $3000.00. He refused 
to accept the mortgagee's off er of $2100.00 at 
present and $900.00 when the ho11se was com-
pleted; sayi11g that Mr. Deeg·an could get hirr1 
a loan for the $3000.00 elsewhere . and that 
l1e would not have to hold out a.ny sum 11ntil 
the house was completed. Dep-onent advised 
compl,aiinant that his Qlient had the $3000.00, 
but ,vas un,villing to pay the entire amount, 
as the house ,vas 11ot completed. 

-3 0 
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Affidavit of Sol. Kan,tor. 

7. The complainants knew the name of the 
mortgagee, as it wa.s written i11 tl1e mortg·age-
and' deponent so advised them. 

8. 011 or about January 5, 1928 co1nplairLant 
called at deponent's office, ·a1011e, and ·demanded . 
the bond and mortgage a11d the de eel; stati 11g 
that 1Mr. Deegan was getting him $3000.00 else-
where and that he did not want the loan of de-
fendant Esther Cohen. He refused to :pay de-
ponent for his services, and he ref11secl ·i:o pa)7 

any interest, as agreed upon. Complainant left 
deponent '·s office,. threating to make tro11ble. 

9. Upo11 the representation that the l1ouse 
was completed, deponent had made arra11gr.nents · 
with the Solicitors for the Savings J=3ank, to 
close the matter _ and negiotiations ceased, wl1en 
complainants refused to complete the ho11se, or 
make any other arrangments. 

10. Deponent never told Thomas Layden, that 
h~ (deponent) h-ad the $3000.00, but said that 
the money "\\ras ready, upon a.rrangments being 
made ,vith the Savings Bank; stating that the 
m,ortgagee had the money. All this was sa_1-d_' 

t 

upon the representation, th~t the ho11se was 
completed. ~- ·· · ·-

11. When complainant called at -depor1c11t 's 
office on or about December 22, 1927, deponent 
advised ·him that his client ·' had the money, but 
would not pay all of it as the house was -not 
completed. He informed complainant> 11!1a.t the 
$2100.00 would about pay all debts; but com-
plainant demanded the full $3000.00. 



Deciee. 

12. Deponent' never heard f roll compla1.na11ts 
again, until this suit was instituted. 

SOL KANTOR,. 
Sworn and subscribed 

to before me this 23rd 
day of February, 19!28. 

STANLEY F. l(ACZMAREK, 
M. C. C. of N. J. 

DEC:REE. 
(Filed April 12, 1928.) 

\. . . : .:~'; 
. ... " _,. . 

IN CH-ANCERY OF' NEW JER,SEY 

w·r~L~AIµ STONAI(ER AND GERT1RUDE STONAKER-, 

Complainan ts, · 

I'_ and 

EsTHER CoHEN AND SoL l(ANTOR, 3· O 
. Defendants. ,~ 

This matter ,. coming 011 to be heard .in the . 
presence of Joseph F. Deegan, solicitor of the 
complainants and Sol Kantor, solicitor per se 
a.nd of the defendant, Esther Cohen, and the 
Co11rt 4_aving examined the pleadings and con-
sidered the affidavits mentioned the~ein, and 4, (l 
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Decree. 

the Court having heard and "Considered the 
arguments of co1111sel thereon; 

And it appearing to the s,atisfaction of the 
C·ourt that the defendants, Esther Cohen and 
Sol Kantor ha'.ve caused to be recorded in the 
Clerk's Office of the County of Middle·sex a mort- · 
gage from "\Villiam and Gertrude Sto11ak:er to 
Esther ·Cohen i11 Book: 551 of 1iortgages, page 
190; 

And it f11rther appearing to the Court that 
110 _moneys have been ,p·aid to the complai11ants 
at the time of the signi11g of the bond and mort-
gage or .at any •other time; and it further ap-
pea.ring to the satisfaction of the court that 
the def ens es as set up b·y the defendants for so 
doing a.re against equity and g;ood conscience 
.and that the complainants are entitled to the re-
lief prayed for- .b,y them in the bill of complaint 
filed herein ; 

It is on this twelfth day of April, 1928, OR.-
DE.RED, ADJUDGED AND DEGREED that tl1e ·said de-
f e11dants, Esther Cohen a11d Sol Kantor be and 
they are hereby commanded forthwith to cancel 
tl1e mortgage of record now recorded in the · 
Clerk's Office of the County of Middlesex in 
Book 551 of Mortgages 011 Page 190; 

It is further ORDERED ADJUDGED AND DECREED 
that the defendant, .Esth.er Cohen pay to the 
complainants the ·cosfs of this suit to be taxed 
together with a counsel fee of $150.00 which 
is hereby allowed to said complainants. 

Re·spectfully advised. · 
E. R. W ALI{ER, 

0. 
40 A C LONZO HlTRCH. 
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DEC;REE (Co-p,y se,rved) 

ON DEFENDANT-APPELLANT. 

IN CHANCERY ,OF NEW JE:R:SEY 

Between 1 0 

vV1LLIAM SToNAKER- AND GERTRUDE SToNAKER, 
~ --~••• _,:,'I:' "'f:•r l:'C~" 

Compl&inants', 

and 

EsTHER CoHEN AND SoL KANTOR, 

Defendants. 2 0 

" 

This cause coming to be heard in the presence 
of Joseph F. Deeg·an, solicitor of t:he complain-
ants and 'Sol Kantor, solicitor per se and of the 
defendant, Estl1er Cohen, and the Court having 
examined the pleadings and considered the affi-
davits contained therein, and the Court ~aving 
heard and considered the arguments of counsel 
thereon; 

And it appearing to the satisfaction of the 
court that the defendants, Esther Cohen and Sol 
l(antor have c.aused to be recorded in the Clerk's 
Office of the County of Middlesex a mortgage 
from William and Gertrude Sto11aker to Esther 
Cohen in Book 551 of Mortgages, Page 190; 

And it further appearing· to the Court that no 
moneys Kave been paid to the compalinants at 
the time of the sigining of the bo11d and mor~ 
gage or at any other time; and it further ap-

30 

'_, 

40 
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Decree 01i Defendant-Appellant. 

pearing to the satisfaction of the co11rt that tl1e 
def ens es as set up by the defendants for so do-
ing are ag1ainst equity and good conscience and 
that the eom.plainants are entitled to the re-
lief prayed for by them in the bill of complaint _ 
filed herein ; 

It is on this twelftl1 day of April, 1928 OR-:-
DER,ED, ADJUDGED AND DECRE-En1 th1a,t the said de-. .. ~-

f endants, Esther Cohen ¾+++~iiillll++ ........ ~f++++-1' b-e and 
'1h@ ~hereby enjoined attd com,manded forth-
with to caneel the mortgage of record now 
recorded in the Clerk's Office of the County of 
Middlesex in Book: 551 of Mortgages and Page 
190; 

It is further ORDERED, ADJUDGED AND DECREED 
& Sol I{antor 

that the defendant, Esther Cohen, pay to the 
not e ~~~~------~-------~ decre 

· j 

complainants · the costs of this suit 1o be taxed 
together with -a counsel fee of $150.00 which is 
hereby allowed to said . complainants. 

Respectfufly advised, 
ALONZO CHURCH. 

A true copy 
JOSEPH F. DEEGAN. 

E. R. WALKER, 
C. 



NOTICE TO AMENP FlN:A.L D,£iCREE. 
(Filed· May 8, 1928) 

IN CHANCERY OF NEW JERSEY 

Befiveen 

w ILIAM STON AKER AND GER1T'.RUDE1 ST'ON AKER, 

Com·plainants, . 
And · 

SoL KANT'OH; AND EsT1HER CoHEN,, 

Defendants. 

To the Defendants, Esther Cohen and Sol Kan .. 
tor: 

· TAKE NOTICE that on Tuesday, the :first 
day of May, 1928, at the hour of 10 :00· in the 
forenoon or as s-oon thereafter as counsel can 
be heard, at the Chancery Chambers in the· 
City of Newark, I shall apply to the Chanceli-
or for an order amendir1g the _final decree filed 
in · the above entitled cause for fhe following 
reasons: 

20 

1. . Through ~nadvertence, the name of the 3 d 
defenq.ant, Sol Kantor, · was . omitted -fro. 1m·, th~1t. 
p;irt of the order pertaining to the costs and 
counsel fees. 

· 2. ·. There was also omitted, through ·inadver-
tence, the statement that the co~fs were to be·· 
paid eq11ally by the defendants. 

JOSEPH F. DEEGAN, 
Solicitor for Complainant. 4' g, 

• 
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·:PETITJO,N TO AMEND DECREE. 

IN CHANCERY OF NEW JERSEY 

Between 

WILIAM STONAKER AND GER,T'R,UDE1· STONAKER., . 

And 

Con1plainants, 

SoL KANTER AND EsTHER Co HEN, 

Defendants. 

-
T,o _the Honorable Edwin R.obert Walker, Chan-

cellor of the State of New Jersey: 

The petition of William Stonaker and Ger-
trude Stonaker of the City of Perth Amboy, 
Co1unty of Middlesex and State of New Jersey, 
respectfully shows that : 
· 1. T'he petitioners are the complainants in 

th bill of complaint herein, which was filed to 
compel the cancellatiain of a certain mortgage 
given by them to the defendant, Esther Cohen. 

2. Such proceedings were had in this cause 
that a final · decree was made on April 12, 19:2B· 
directing the defendants, Esther Cohen and' 
Sol Kantor, to cancel the mortgage of record 
and that Esther Cohen pay to the , complain--
ants the costs of the suit to be taxed together 
with a counsel fee, but thro,ugh inadvertence, 
the name of the defendant, Sol Kantor, was 
omitted from that part of the order concern-
ing_ the payn1ent of costs ancl co11nsel fees, and 
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there was also omitted _ a statement that the 
costs were to be paid equally. 

Petitioners theiefore -pray that that part of 
the decree may be amended S·01 a.s to conform 
\tvith the directions of the Cotu:rt. 

JOSEPH F. DEEGAN,-
Solicitor of Petitioners. 

State of New Jersey, 
County of Middlesex.-ss.; 

WILLIAM S~ON.AKE~, b.eing· :duly _ sworn 
according to law upon his oath deposes and 
says: 

That he -is --1o'ne of the petitioners in the · 
above-entitled Cause, and that the m~tters and 
things therei_~ contained are true to the b·est 
of his knowledge and ib,eilef~ .. 

WILLIAl\f STONAKER. 

Sworn to a.nd Subscribed Before n1e this -
day of May 1928. . 3 Q 

.JhHN P. -McG1TIRE -



ORDE.R AMENDING DECREE. 
· (Filed May 8, 1928) · 

IN CHANCER-Y OF NEW JERSEY 
Bet,ween ,... \ 

1 .. 0 WILLIAM ST01N A.KER and G E,R1T·R,UDE SToN AKER, 

30 

Complainants, 

and 

;E]s.THEJl CoHE,N a11d .SoL l(ANTOR 
Pef endants. 

A petition having· been filed J1:erein by the 
complainants, William S.tonaker and Gertrl1de 
Stonaker, ,vhereb-y it app·ears that the bill of 
eomplaint herein. was filed to compel the can-
cellatio11 of. a certain mortgage given by the com~ 
plainants to the defendant, . Esth_er Cohen; that 
on the t-\velfth day of April, 19128 a decree was 
made directing the defendants, . Estiher Cohe11 
and·· Sol Kantor, to canc~l the mortgage of 
record; and that Esther Cohen pay to the com-
plainants t:he costs of the suit to be tax,ed to-1 
gether with the counsel fee; 

And that through inadvertence the name of 
the defendant. Sol Kantor, was omitted from 
that part of the order containing the matter of 
the ·payment of costs and counsel fees; and that 
tihere was omitted through inadvertence the 
statement that the costs were to ibe paid equally; 

And it appearing that due ·notice of this 
application .bas been given to all parties in in-
terest; 
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It is 011 this 8th day of May, 192'8 on motion 
of Joseph F'. Deegan, solicitor of the com.plain-
ants; 

OR:DER,E:D, that the aforesaid decree be- and 
it is h~:reby amended by the insertion , of the 
name of the· defendant, Sol.· K:antor, in that 
pa:rt of the order pertaining to the costs and 
eounsel fees, and by .an insertion in the · same 
paragraph of a statement to the effect that 
the costs are to be paid equally b,y the · ¢ief end-
ants. 

R,espectf ully advised, 

ALoNzo c ·HunoH, 
V. C. 

A- true Copy, 
JOSEPH DEEGAN. 
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FINAL DE,CRE,E ·AMENDED,. 
(Filed May 8, 1928) 

IN CHANCER,Y OF NEW JERSEY 

Bet-ioeen :·--
-•• - I 

WrLLIA'lYI · iS1TON AKER, and GE,RTR1UDE SToN_AI(ER, 

Cornplainan.ts, 

·and 

EsTHE-R 1C'.oHEiN and SoL KANTOR1, 

·Defendants. 

·- This cause· coming on to be heard in the 
··presence of Joseph F. Deega·11, solicitor of tfte 
com,plainants and Sot -Kantor, solicitor per . se . ' 

and -of · -the defendant, Esther Cohn, a,nd the 
C'o\lrt ha,Ting examine the pleadings and . con-

. ! . 

•sidered the affidavits contained . therein, and . the 
Court having heard and considered the argu-
ments of counsel thereon; -

And it appearing to the ,satisfaction of tihe 
court that the defendants, Esther ,Cohen and Sol 
Kantor have caused to [be recorded in the• 
Clerk'~ Office _of the County of Middlesex a 
mortgage from William and Gertrude Stonaker 
to _Esther Cohen in Book 551 of M,ortg,ag,es, 
P :age 190; 

And it further appearing to the Court that no 
moneys have been paid to the complainants at 
the time of the signing of the ,bond and mort-
gage or at any other time; and it further appear-
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ing to the satisfaction of the cou:rt that the de-
f ens es as set up1 by the defendants for so doing 
.are against ·equity :and good conscience and that 
the complainants are e11titled to the relief prayed 
for b-y th Pm in the bill of eo-m·plaint filed herein; 

· A11d it further appearing _that the final de- .~110 
eree dated April 12, 19'28 as draw11, contained · 
orders contrary to the_ directions of the Co11rt; 

• • • It 1s on this 8th day of Ma3r, 1928 ORDERED,, 

ADJUDGED AND l):BJCREED that the said de-
fendants, Esther C'ohen and -Sol Kantor, be and 
they are hereby commanded forthwifh to cance1 -
the n1ortgage of record now recorded in the 
Clerk's ,Qffiee of (he Col111ty of 11iddlesex in 
Book 551 of Mortgages in Page 190; 

·It is _further ORDE:RED, AD,JUDGE_D· AND 
D·EC·REiflD .that the defendants, Esther Cohen 
and Sol ·Kantor, ·each pay to the ·complainants 
his and her pro rata share ( one half) -of the 
costs of this suit to be taxed w·hich. costs include 
a counsel fee of One Hundred and Fifty 
($150.00) Dollars wbich is hereb,y allowed the 
said complainants. 

Respectf11lly ad-vised, 

A true Cqpy, -
J OS.EPH DEEG AN . 

ALONZO CHUR-CH, 
V. C. 

i. o,I 
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NOTICE OF APPE,A;L. 
' (Fifed May 14, 1928) 

IN CHANCER·Y OF N-EW JERSEY 

1 0 Between 

w ILLIAM STON AKER.. AND GERTRUDE STON AKER, 

Complainants. 

and 

. EsTHER CoHEN AND SoL ·K ·ANTOR, 

Defenda.nts~ 

To -::/" William Stonaker · and Gertrude Stonaker, 
:;; ,~. the ··, above named Complainants; or Joseph 

· F ·. ·Deegan, , Esq. -their ~ ·.Solicitor ·and Coun~ 
sel: 

TAKE NOTICE that the defendant _ Sol Kantor 
hereby appeals to the Court of Errors and Al)-

'3 -0 peals of the -State of New Jersey, from the 
amended order and final deeree made b-y the 
C·hancellor of the State of New Jersey (ad-
vised by Vice · Chancellor Ch.ureh) on the eight 
day of M:ay, 1928, in the above entitled matter. 
and from the whole and every part thereof.; 
particularly that part striking out the .answer 



Petition:. of App-ea.Z. 

of this defendant and that part ordering this 
defendant to c.ancel said mortgage of record and' 
that part taxing costs and counsel fees. 

Dated, May 10, 1928. 

. SOL KANTOR, 
Solicitor an.d of Counsel Per Se. 

I conceive that there is good cause for ap-
peal in the above entitled matter. 

· SOL KANTOR, · . 
Solicitor and of Counsel Per Se.:· 

PETITION 10F APPEA.L. 
(F'iled June 1, _1928) 

. NEW JER.SEY COUR.T OF · ERR.ORS 
AND APP·EALS 

Between .. · 

w iLLIAM STON AI(ER, AND GERTRUDE STON AKER,' 

Complai11ants. 

and 

EsTHER CoHEN AND SoL l{ANTOR, · 

Def enda.nts. 

To the Honorable the Cot1rt of Errors· and Ap-
peals in the last resort in all causes: 

10 

20 

30 

40 
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Pet-i.tio11. of Appeal . 
. . 

The petition of Sol Kantor; the · app'ella:i1t 
in the above entitled eal1se, respe/ctfully _ shOV\TS, 
that: 

1. Petitioner finds himself aggrieved by · an 
. . . 

amended final decree made in the Court of 
Cha11cery b·y his Honor Edwin Rob-ert Walk:er, 
Chancellor of the State of New Jersey ( advised 
by Vice Chancellor Church) bearing date the 
eighth daiy· of. May. 1928, in a .certain. cause in 
said Court of Chancery wherein the said ,vil-
liam Stonaker and Gertr11de Sto11ak:er were com-. . 

plainants and tl1e said Sol Kantor and Esther 
... . . . 

CC?he11 ( s.he not appealing) were defendants. i11 
_th_is res;pect, to wit: that _ the~" __ said amended final 

2 o -decree adjudges that the answe:r: _of this defend-
ant ( Sol Kantor) shall be strike·n out, that this 
defendant is dee.reed ·and ordered to cancel the 
mortgage of record and that this defe,tidant is 
dee.reed and ordered to pay costs · and counsel 
fees. 

2. And Petitioner appeals from the said 
amended final decree of the Chancellor which 
decree as aforsaid, upon. the ground that that 

3 o the same is ero11eous in that: 

· (a) . Defen-~a11t was 11ot given due no-
tice of the motion to amend said deicree. 

(b) Defendant was denied the rigl1t to 
be heard in open court, as to whether or 
not l!e had any objections to the amend-
ing of said ciecree. . . --... ,~- = 

(c) That_ said final decree was amended 
as ·_ .against this defendant, without due 

1 
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, i process of law - and in : vio1at ion of the .. ., 

fourteenth .amendment to the Constitu-
tion of the United States. 

( d) r_rhat this defer1dant was never 
serve-d with any order striking~ out the 
answer. 

( c) That there is no statute or rule of 
the · Col1rt of Chancery, _· allowing the tax-

, ing of - costs __ or · counsel -fees against the 
11nsuGcessfull party; in cases lilre this, 
where there has not bee11 a final hearing. 

(f) That the n1ortgage had been can-
celled of re-cord before the applicatio11, 
granting· and e11rolling· of the amended 
final decree. 

(g) That the amended final decree 
orders the cancellation of the mortgage, 

. 

,vhich had .already bee11 done an.d in that 
respect the amended final decree is -a 

- lll1lity. 

(h) That as the amended :final decree 
c.ould no longer grant any relief, it c:ould 
not tax costs and counsel fees. 

( i) That the _ Chancello_r erred in strik-
ing out . the ans,ver of this defendant, as 
the said answer set up jl1st, equitable, 
and meritoreou·s def e11ses. 

"". (j) rrhat the Chancellor erred in grant-
ing relief against this de·f endant, as there 
,vas no relief that the complainants could 
have as against this defendant, for the 
reason that he ,vas not the mortgagee . 
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Petition of Appeal. 

(k) That the Chancellor erre-d in al-
lowing costs and counsel fees. 

(1) That the Chancellor erred in grant-
ing a mandatory inj11nction as against 
this defendant, without a final hearing, 
where there was a dispute_d question __ of 
fact a.nd a disputed questio11 of law. ._, .. 

(m) That the complainants served upon 
this defendant an untrue copy · of the first 
fin.al decree; although the co;py was cer-
tified by them as a true copy; in the fol-
lowing respects : First the decree on file 
with the Clerk orders b·oth defendants 
to can'cel the mortgage of record, while 
the copy only orders th_e o_ther . defendant 
(Esther C·ohen) to cancel said mortgag·e, 
Second the decree on file with the Clerk 
only orders the other defendant to pay 
costs . and counsel · fees, while the cop1y 
orders both defendant to · pay, the name 
of this defendant being written in ink. 

3_. Petitioner . there.fore . pray~ ~hat _ the said 
amen·ded final dec·ree of the Chancllor may be, 

' ' 
3 0 ii:i_ the particulars a.fore said reversed, set aside 

and for nothin holden and that petitioner may 
have such other relief in the premises as in this 
Court _may seem proper. 

SOL KANTOR, 
' 

Solicitor and of Counsel Per SP. 

·-40 
- ~ L.. . 
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NOTIC'E O\F ARGUMENT. 

NEW JERSEY COURT, 
OF ERRORS AND APPEALS. 

WILLIAM ' ST'ONAKER AND GERTRUDE STONAKER, 

· Complainants-Respondents, 

vs. 

EsTHER Co1rEN AND SoL KANTOR, 

Defendant-Appellant. 

To: William Stonaker and Gertrude Stonalrer, 

1 0 

the above named Com,plainant-Respondents; 2 0 
or Joseph F. Deeg·an, Esq., tl1eir Solicitor 
and Counsel: 

Take notice of the argument of the issue 
joined in the ab-ove cause, before the New Jersey 
Court of Errors and Appeals, at the State 
House, in the City of Trenton, in the County 
of Mercer and State of New Jersey; on the 3 0 
third Tusday ,of Octob,er, next, at the hour of 
eleven o'clock in the forenoon, or as soon there-
after as the C·ourt can atte11d to the same. 

Dated, August 24, 192B. 

Yours respectfully, 

SDL KANTOR. 
Defendant-Appellant Per Se. 4 o .. 

• I • 

(8367) 
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WILLIAM SToN AI{ER and GERTRUDE SToN AKER 

Complaina11 ts-Appellants 

and 

EsTHER CoHEN and SoL KANTOR, 

Defendant-Appellant. 

ON AP'PEAL. FROM CHANCERY. 

BRIEF 10F DEFENDANT AP,PELLANT. 

JOSEPH F. DEEGAN, 
Solicitor for and of Counsel with 

Complainants. 

SOL KANTOR, 
Defendant-Appellant, Per Se. 
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WILLIAM SToNAKER and GERTRUDE STONAI~ER, 

Complaint-Responde11ts, 

and 

EsTHER CoHEN and SoL KANTOR 

Defendant-Appellant. 

On Appeal from Chancery~ 

BRIEF OF DEFENDANT-APPELLANT . 

. This is an appeal by the defendant Sol Kan-
tor, alone, from an amended final decree of the 
Chancellor. 

STATEMENT OF FACTS. 

1. c ·omplainants filed a bill, praying that a 
mandatory inju11ction may issue compelling both 
of the defendants to cancel of record a certain 
mort:gage made by the complainants to the de-
fendant Esther Cohen. (Appella11t not being a 
party to the mortg·age.) 

2. Th•e bill alleg·es that complainants went to 
the office .of defendant and made application for 



a loan upon their premises, and tl1at a client of 
def e11dant gra11ted such a loan, upon the consid-
eration that a bonas sl1ould be paid, whicl1 ar-
rangment cc:rnplainants state was satisfactory 
to tl1em. A bo11d and mortgage· was th,e11 signed. 

- ' They allege that subseq11ently defendant ad-
vised tl1em tl1at the money was ready, b11t stated 
that J1is client did not have all of it and that 
th.e client so advis,ed complaii1ants, but was ,vill~ 
i11g to give the greater part of it. Complain-
ants further state·, that they called at the office 
of def enda11t for their papHrS and that they· 
were ind,ebted to defendant ·for services re11der-
ed. The mortgage was placed on record. 

3. An answer was then filed in "1hicl1 de-
fendant admitted the loan and execution of the 
mortgage, but denied . an agreement about a 
bona:s, an·d denied that the client did not have 
all of the money. Defendant set up the defense 
tl1at he ,vas not a proper party def.e11dant and 
that not bein:g · the mortgage he had no power 
to cancel the mortgag·e of record. - The answer 
also set up the def e11se that th,e bill alleged two 
distinct causes of actions a11d that it failed to 
set forth an equitable ca11se of action. ·' Defend-
ant as further def ens es set forth, that the bill 
failed to allege a demand or the cancellation be-
fore the institution of the suit, that i11terest ,vas 
to run from the date of the loan, that ·the money 
was to be paid when the house ,vas completed 
and that the house ,vas not completed as re~-
presented; that the mortgage was ready to t11rn 
over th_e money· upon the completion of the 
house and offered to give 2/ 3 and th-e balance 

· whe11 the house ,:vas completed; that the mort-
ga·ge has made no profit upo11 the money and. 
that complaina11ts have ref11sed to pay nrry inter-
est agreed 11pon. 
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4. A motion ,vas then made to strike out the 
,.. . . 

an.swer and affidavits were filed by the respect-
ive parties. The answer was striken out and .a 
decree was. made ordering both defendants _ to 
cancel said mortgage of record and only order-
ing the defendant Esther Cohen a11d not this 
defendant, to pay costs and counsel fees. With-
out the knowledg·e of defendant, complaint's 
Solicitor went to the def enda11t EsT·HER Co HEN 
and secured heT cancellation . of the mortgage 
and payment of half costs and coun.sel fees. 
Defendant was then served ,vith a proported 
true copy of the degree, in which his 11ames ,vas 
crossed out in ink in that part ordertng cancella-
tion of the mort:gag·e and his name inserted in 
ink in that part taxing costs and counsel fees. 
Subsequently thereto, this defendant was served 
with . a notice on the first day of May, 1928 to 
appear on that day b·ef ore the Chancellor for 
the purpose of amending the decree so as to in-
clude his name in that part taxing costs and 
counsel fees and that the same be paid equally, 
th,en admitting that this clause was left out 
through inadvertance on their part. In the 
absence of defendant, an amended . decree was 
·so advised on the eight of May, 1928. This ap-
peal is from that amended decree. 

LAW 

I. THAT THE CHANCELLOR ERRED IN STRIKING 
OUT THE ANS,:VER OF· THIS DEFENDANT·, AS THE SAME 
SET UP JUST, EQUITABLE AND MERITORIOlTS DE-

FENSES. 



2. THiT THE CHANCELLOR ERRED IN GRANTING 
RELIEF AGAINST THE DEFENDANT SoL KANTOR, AS 
THERE WAS NO R,ELigF THAT THE COMPLAINANTS 
COULD HAVE AGAINST T'IIIS DEFENDANT. 

As the above two points involve the same 
a11tl1orities tl1ey ,vill be arg11ed together. 

Appellant contends tl1at he is not a proper 
party defendant, as he is 11ot the' mortgag·e he 
cannot cancel th.e mortgage. There is no allega~ 
tio11 of facts showing ,vl1at relief complaina11t 
could have agai11st tl1is defendant, nor is there 
any positive allegation showi11g in whose posses-
sion the papers ,vere. Six weeks elapsed from 
tl1e time complainants say they called upo11 de-
fendant and the filing of the bill and there is no 
allegation stating ,vho had the papers d11ring 
that time, or at the time the bill wa·s filed. As 
set forth in the case of Pattiso11 vs. -Skillman 
43 N. J. E. at page 395, 

'' from the te-stimo11y ... I inf er, b11t cannot 
so adjudge, that they are in the at~ 
torney 's safe............ and without · proof to 
satisfv me that the defendant has it in his ., 

power to produce the papers, or tl1at he 
has willfully put them a,vay to obstruct 
justice, I certainly ought not to advise a 
decree which ,vould prove wholly inef-
f ect11al to the compalina11t, however much 
the co11rt migl1t punish the defendant for 
diso beance. '' 

Even u11der a prayer for ge11eral relief, the 
court cannot infer a11y facts, the complainants 
must clearly and positivel-y mak:e 011t their case. 
And in the case at bar, there is absol11tely no 
positive and clear allegation as to "'That relief 
the·y could l1ave of tl1is defendant. Walker 



Hill's 21 N. J. E. 191, lays · dow11 the doctri11e 
'' that under _a. prayer for g·eneral relief, only 
such relief can .be given as is warranted by 
facts positively and clearly set forth i11 the 
bill.'' 
Complainants allege a mortgage to the ... co-de-
f endant and pray its cancellation and def e11dant 
not being a. part to the instrument, it . is not 
,vithi11 his power to cancel it, nor is_ there any 
allegation or proof that he has such authority . ., 

There is no fraud alleged 011 the part of appel-
lant. 

The defendant further sets up tl1e defense 
that the . bill fails to alleg{3 an eq11itable ca11se of 
action; and the same reasons j11st. arg·ued O can. 
be applied to this point. In addition fo ·that we 
have the admittance on the part of the com-
plainant, that the tra11saction was us11reo11s and 
tl1at this arrangment of a b·onas was satisfactory 
to them. The maxium, ''t~at he who comes 
into equity must do so with clea11 hands'', ap-
plies to the case at bar. Her,e are complainants 
who admit that they were a party_ to the 11sur .. -
eous transaction, asking for equitable relief. 
Equity will not gTant relief to either part to a 
usureous tran:saction, it leav:es them where it 
finds them. Bri11dely v. Lawto11 53 N. J. E. at 
page 261 ( third paragTa pl1) '' the law will not 
assist either part to a11 illegal contract, and the 
parties being in pari delicto, it will leave them 
where it finds them. If th,e contract is still ex- · 
ecutory it will not enforce it, and if already ex-
ecuted it will not restore the price ·paid or the 
property delivered.'' So in this cas,e, the com-
plaina11t was not e11titled to ask: for equitable 
relief, he was not entitled to be rBstored to· his 
former position. 

The a11s,ver sets 11p the defense and the af-
fidavits snpporti11g it, sho,v that there ,vas an 
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aigreement to pay interest from the date of tl1e 
loan, and that the - mortgage was to hold the 
money subject to the complainants call, which 
was to be paid ov,er when tl1e house was com-
pleted. The complaina11ts. affidavit do not deny 
such an agreem,2nt abo11t i11terest. Tl1at the 
mortgage had the money ready and had not 
made .any other profit 11pon it, that the hol1se 
was 11ot co:rrpleted as represented c:Lad that 
complai11ants ref11sed to pay any i11terest as 
agreed upon. The a11thorities are in uniformity 
and 011r own state as ,vell, that wl1ere there 
is an agreement as to the date from which in-
terest is to r11n, that agTeement is controlling 
Muir v. Neiva,rk s ·a.vin.gs 16, N. J. E. at page 
540, '' 110 case has been produced, which has held 
it to be illegal to reserve or take interest for 
mone:y on hand a11d subject to the call of th_e 
borro,ver.'' Also the case of Holt v. Creamer 34 
N. J. E. 181. 

Any co11sideration is s11fficient to suppo1·t a 
mortgage, for after all a. mortgage is merely a 
contract_ between the parties. A consideration 
may be a benefit to one party and a determent 
to another. The consideration for this loan 

' J • . . - . ... 

·,vas, the granting 0£ the · loa11 to complaina11ts 
llpon the co11ditio11 that the mortgag'ee wol1ld 
hold the money subject to their call. In other 
words, the mortgag·ee ,vas deprived of the use 
of the mo11ey while she was holding it _for the 
mortgagor. see 41 C. J. page 385 section 19-9 
and 011 page 472 section 3_78, which . l~st. sec,tion 
cites the case of K irrezi. v. Scott 7 4 N. J. I£. 218 
and the case of Ban-gs v. Fallon 179 l\1ass. 77. 
[t ,vill therefore be seen, t]1at a11y co11sideration 



ts sufficie11t to support a mortgage and that an 
agTeement that interest shall run from the date 
~f the. mortgage is controlling. 

There is 110 alleg·atio11 in the bill tl1at a de-
IP:and was ever made for a cancellation of the 
mortgage and a refusal ,vith out j11st cause. 
The complainants must allege facts showing 
that they were e11titled to the cancellation, a 
demand and a refusal. They apparantly kne-\V 
they ,vere not entitled to it, _~ unless they paid 
the interest as agreed upo11 and so filed their 
bill, without first making such demand, taking 
their chance as to success. 

3. THAT THE CHANCELLOR ERRED IN GRANTING 
A .M 'ANDATORY lNJlTNCTION AGAINST THIS DE-

FENDANT, BEFORE FIN AL HEARING. 

In the case at bar the complainants ask: for 
the doing of a positive act, namely the can-· 
eelling· of a mortgage. The answeri11g· affidavits 
explicitly de11y the affirmative alle.gatio11 of 
complainants and leaves the ease i11 such doubt 
as to malce it compulsary upon the court to 
set the controversary down for hearing upon 

'•· 

bill and answer. These disputed facts cannot 
be decided on a prelimi11ary moion, t±1ey must 
be decided u.pon only at a final hearing. 

Delaware, Lacka.wari11.a R. R. v. Cen.tral 
StockYa.rds 43 N. J. E. 71 '' no rule of 
eq11ity is better settled than the doctrine, 
that a complainant is not i11 a position 
to aslc for an inj1,1nctio11, where the right 
on ,vhich he _fot1nds his claim is, is as 
a matter of la,v unsettled, or where the 
facts are in dispute. Inju11ctions of this 
k:ind will 11ot be g·ranted until fi11al 
hearing.'' 
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s 
Bailey v. Schrti.tzii,~s 45 N. J. -E~ 178 

'' that as t}1is form of inju11ction to ac-• 
complish it's purpose, must command the 
def e11dant or coeree him to do certain 
affirmative acts~ 11ot merely to remain· 
inactive or refrairr., · it is not granted 
before final l1eari11g, until the partres havE, 
had a; full opportunity to prese11t afi tne 
facts to the court, as will e11able t:ile cot1rt 
to see and judge what the truth may be .. 

Allman/. v. [!1-i,ion Brotherhood 79 N. ,J. 
E. 150 '' It is perfectly ,vell settled tha~. 
where complaint's case is dot1btful, on tho 
law or on the facts, injt1nction will 11ot 
issue, to doubt is to deny. As to this 
the denials of tl1e, def enda11t t1nder oath, 
are as explicit as the sworn statements 
of tl1e complainant, and put the facts re-, 
lied upon for the injunctio11 i11 such a 
state of doubt, as t1nder the well k:no,vn 
rule, to for bid of the issue of an injunc-
tion. 

22 Cyc. 9'54 ( 11) Diffict1lt or doubtful 
questions of law or of fact, will generally· 
not be determined upo11 prclimi11ary hear-
• 1ngs. 

, 

It ,vill ,there£ ore, be seen, tl1at there is a 
doubtful qt1estion of law or a disputed question 
9f fact, the matter must go to final l1earing, iu 
order that the Court ma~y rrore fully inquire into 
the matter. 

4. THAT THE CHANCBLLOR ERRED IN Al\fENDING 

'1.113:E FIN AL DECREE, AS THE SAID AMENDMENT DID 

NOT AID THE RELIEF ALLOWED COMPLAIN ANTS, ~\S 

THE COMPLAINANTS SECURED TI:rE CANCELLATION 

OF '.PHE l\iIORTGAGE BEFORE THE NOTICB TO AMEND. 

' l 



' l 

., 

9. 

The orjginal final° decree orders both de-· 
fendants to cancel the mortgage of record and 
only orders the eo-def endant, Esther Cohen, 
to pay costs and counsel fees. The mortgage 
1ivas ·cancelled before the application to amend 
the de·cree, so when the decree was amended, it 
in no way aided the complainants in their 
relief, as they had already secured that relief. 
The cases are uniform that a decree can onlv .., 
be amended when it is necessary to effect the 

' relief afforded complaina11t. Dorsheimer v. Rob-
rack. 24 N. J. E. 33, 

5. THAT AS THE AMENDED FINAL DECREE COULD 
No LONGER · GRANT RELIEP TO Co1vrPLAIN ANTS, IT 
COULD NOT TAX COSTS AND ColTNSEL FbES 1

• 

-The amend·ed final decree, orders the can-
eellation of the mortgage, when that had al-- -ready been done and so in that respect the 
amended de·cree is a nulity and useless, and as 
it could afford no further_ relief to complainant, 
it could not tax this defendant with costs a11d 
counsel fees. Furthermore . the inadvertance 
was of their own negligence. 

6. THAT THIS DEFENDANT "T AS TAXED COSTS 
AND CouNSEL FEES CONTRARY To RuLE 139 OF 
THE COURT OF CHANCERY AS COMPLAINANTS ADMIT' 
THEIR O"\VN NEGLIGENCE. 

Rule 139 of the Court of Chancery· expressly 
provides '' a party shall not be allowed · costs 
.a.gain st his adversary for any amendment or 
for any motion occassioned by his o,vn f a11lt, 
mistak:e or laches * * * '' ·The com.plaina11ts 
admit that the inad·ve-rtance ,vas his o,v11 fa11lt, 

.. 
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he ca1111ot now turn arou11cl a11d have costs and 
co11nsel fees, because of his ovv11 mistake. · 

7. THAT THE STATURE DOES NOT PERMIT THE 
TAXING OF COSTS AND Co1JNSEL FEES AGAINST AN 

.UNSUCCESSFUL PARTY. 

Chapter 116 P. L. 1915 sectio11 6, provides 
that the s-uccessfitl party may be taxed, 11ot 
the 11ns11ccessf11l party. This is the statue unde1" 
which the taxation was made i11 this case a11d 
the stat11e gives no a11thority to tax an 1111-
s11ecessf11l party. If tl1ere is an error, it is 
for the legislat11re a11d not for the Co11rt to 
correct it. 

8. That this defendant was ne·ver servetl with 
a11 order striking 011t the answer. 

Complainants never served this defendant witl1 
a11 order striking 0_11t the answer a11d so far 
as this defenda11t k:nows, a deeree ,vas advised 
without the answer ever being striken out b)r 
a formal order i11 ,vritting. · 

9. As THE ORIGINAL FINAL DECREE Dto· NOT 
TAX THIS DEFENDANT' ,vITII COSTS OR CouNSEL 
FEES, THE CoMPLAI.N ANTS BY TAI{ING · FROM rHE 
Co-DEFENDANT, EsT~ER CoHEN, A CANCELLATION 
OF THE MORTGAGE AND HALF COSTS AND COUNSEL . 
FEES, BEFORE THE APPLICATION TO AMEND SAID 
DECREE: THEREBY RELEASED THIS DEFENDANT 
FROM . '.rHE •"PAYMENT OF ANY COSTS OR CouNSEL 
FEES FOR WHICH HE MAY HAVE BEEN LIABLE FOR, 
IF AT ALL. 

After the original final decree ,,ras made, th.e 
complainants witho11t the knowledge of this de-
fendant secured the cancellation of the mort-
g·age and half costs and co1111sel fees ; from the 



Defendant Esther Cohen when the decree only 
ordered the co-defendant Esther Cohen to ·pay 
the same and not this defendant. There£ ore, by 
taking a cancellation of the mortg·age and half 
of the counsel fees, they waived any rights they 
might have had ag·ainst this def e11dant, because 
they thereby secured the relief they wanted and 
accepted from the co-defe11dant a less sum than 
what she was ordered to pay. I11 other words 
there had been an accord and satisfaction. They 
were entitled to the full amoi1nt from the 
other defendant and by ta.king· half they released 
her of further payment and a release to her 
works a release against this defendant. 

10. THAT DEFENDANT w AS NOT GIVEN" DUE 

AND PROPER NOTICE OF TIIE MOTION TO Al\IEND 

TIIE DECREE. 

The notice to amend the decree was ·served 
on the first day of May, 19'28 a11d orders the 
def enda11t to appear on that day. On the eight 
of that month, in the absen~e of defendant the 
decree was aIPe11ded. It has been the. settled 
practice in this state, that a. decree ca11 only· 
be -amended upon due and proper notice; es-
pecially where the rights of the party noticed, 
are to be effected thereby; as it is a dictum of 
natural justice that a man shall not be con-
demned without a hearing. 

11. THAT COMPLAINANTS SERVED UPON T'IIIS 

DEFENDANT AN UNTRUE COPY OF TI-IE ORIGIN AL 

FIN AL DECREE. 

The original decree on file with the clerk 
11.as the name of both defendants in that part 
ordering the cancellation of the mortgage and 
only the name of the defenda11t, Esther Cohen.1 
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i11 that part ordering -tl1e payme11t of costs and 
co11nsel fees. In the copy served 11pon this 
defe11dant, l1is name is crossed out in ink: i11 that 
part ordering the cancellation of the mortgage 
a11d in · that part ordering the pay1rents of 
costs his name is ,vritte11 in ink. It will, there-
fore, be see11 that tl1e complaina11ts admit them-
selves that they have no case against this de-
f enda11t, for tl1ey scratched 011t his name i11 
that part ordering cancellatio~1 a11d if they have 
no relief against this • defendant, they cannot 
have costs and counsel fees. 

ARGU~IENT. 

_What the purpose was of mak:i11g this ap-
pellant a party to the bill, complainants fail 
to show by their pleadings. They ask: for a 
ca11eellatio11 of tl1e , mortgage, somethi11g that 
this defendant cannot do, nor has any authority 
to do. ·--:Tl1ere is even no allegatio11 as to who 
has , the -papers and after all the tit1e to the 
papers are in the :rrortg·agee, the co-def enda11t. 
Nor do the-complainants allege any facts shoV\ring 
fraud on the part of this defendant; a defe11dant 
ca1111ot be taxed costs if he mal~es --a 11iistake--
2 C. J. page 902 Jb3J~{lnJ{Jfl:t}-~ '' The fraud 
must be such as 1s - - 111 a co11rt of 
equity, as the r11le Hoes not apply ,vl1erc the 
agent merely acts erro11eously.'' It must be 
·born in mind tl1at six -,veek~s elapsed from the 
.time complainant sa·ys he called a-t defendant's 
office for his papers a11d the date of the filing 
of the bill and no facts are alleged, positivel~l 
and clearly showing ,,:rho had the papers. Facts 
can11ot be i11f ered, they m11st be alleg~ed. 
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2. The coirplainants admit by their own al--
legations that they were a party to an illegal 
contract, ( assuming that there was an agreement 
to pay a bonas) then how can it be said that 
they come into equity with clean hands, as they 
are bo11nd by their own stateme11ts t A·nd cer~ 
tainly a complainant does not set forth an eq11it- · 
able cause of action, where he himself admits 
that l1e has been a party to an ill~gal tra·nsaction. 
Wooden. v. Shotwell 24 N. J. I.J. 791 (first para- -
graph) ''the principal is correct, thf.lt a. court of 
equity will not assist a suitor in obtaini11g· poses-
sion of property, where his right thereto gro .. vVS 

directly out of an immoral or illegal trans-
- . 

action. A party should come i11to court with 
clean hands to invoke its aid. The maxiuirs, 
In Pa.ri Delicto M elior Est Coriditio Possiden.tis 
and I1i Pa.ri Delicto Potior Est Cond.itio De-
f ende1itis · (Et Possidentis) apply to the case 
at bar. ·· 

3. The a11swer and the affidavits supporti11g 
it, show that there ,vas ar1 agreement to pay in-
tei"est from tl1e date of the loan, that t~e mort-
gagee was to · ·hold . the money subject to the 
m.ottg:agors call . a.11d that she (mortgagee) ·has 
made no otl1er profit 11pon it. Such an agree-
me11t is valid a11d· enforcable, and so held by the 
authorities l1eretof ore cited. This must t)e so, 
as the complainants them.selves admit the exe-
eutio11 of a bond and mortgage · 011 October-- 20, 
1927 and tlrat the said bond and mortgage bore 
date · a·s ~of the 14th. If there was no agreement 
to pay interest from. tl1e date of the loan" · then 
what would be the purpose of signing a bond 
and mortgage 011 the 20tl1 and l1avi11g it dated 
the 14th t And the mortgage being· s.tg1ned·, it 
mea11t that tl1e n1ortg·agee held the mo11ey as 
irere custodian for the mortgagor, it ,vas his 
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mo11e~y s11bject to be paid . to him at his eall, 
whe11 the hot1se ,vas completed. com-
plainants ma.k:e the allegation that they did not 
k:11ow the 11ame of tl1e mortgagee a11d that de-
f enda11t _ref11secl to reveal . ,vl10 l1is client was. 
Ho,v can such an allegatio11 be accepted, when 
they admit tl1e signing of the mortgage a11d 
there was tl1e 11ame of tl1e mortg·agee rigl1t be-
fore their very eyes 1 

4. Here were answering affidavits filed, con-
tradicting every affirir,ative · allegatio11 of the 
complainants that raised a disp11ted question of 
fact and that could only be fi11ally disposed of 
llpon final hearing, after both parties have had 
an opportunity to . f11lly present their ease. 
A11d yet a mandatory injunction was issued 11po'n 
a preliminary motion. Ho"V\1 could t:~e co_urt, 
upo11 a motion to strike. out . an answer, say who 
was telling the tr11th 1 That co11ld only . be de-
termined upon a final hearing after all the 
testimony was in. 

5. The complairta11ts, witho11t the knowledge 
of this appellant, secured the relief allowed 
.them in the original decree and then appiieci to 
have the decree amended. Ho,v co11ld the 
amended decree, aid them. in the relief they 
sought, ,vhen they already had that relief 1 Then 
if they could no .longer have any relief, l1ow 
co11ld they tax this defendant with costs and 
.counsel fees. And they admit it :,vas their o,vn 
fault, then how co11ld this defendant t)e taxed 
in view of rule· '139 of the Court of Chancery 1 
And it must be born in mi11d, that the complain-
,ants themselves knew that they co11ld l1ave 110 
relief against this appellant, for in the copy 
served 11pon def enda11t, the·y crossed his name 



15 

out in that part ordering the ca11cellatio11 of the 
mortgage. And if they could have no relief 
against him, they cannot · tax him with costs 
and cou11sel fees. In addition to that, the 
legislature has appa.ra11tly made a :rristak:e, for 
they enact that the successful! (not the unsue-
,cessful) party shall be taxed. Such an error 
can only be corrected by th-e legislatu.re; not by 
the Courts (P. L. 1915 Chapter 116. The ori~ 
,gi11al final decree on file with the clerk, only 
orders the other defendant to pay costs a11d 
counsel fees and the complainants, without the 
k:11owledge of this appellant, ,vent to _ the mort-
.gagee', had her execute a cancellation and g·ot 
her to pay half · costs and counsel fees, whe1i 
tl1e decree ordered her to pay all of it. In other 
,vords, they released her from · f11rther . pa3r-
me11t and a release to her, ,vorks a -· release to 
this def end ant. ( this cancellatio11 and payment 
was made before the notice to ame11d the de-· 
cree) 

6.. Complainants ·failed to serve this de~ 
f enda11t with ai1y order, sho"Ting that the .ans-\ver 
was ,striken out. ·It is the settled· practice that 
a. defendant shall be _served with true copies of 
all orde:rs aff ecti11g his status in the case. 

7. The notice that the appellant received, 
was returnable 011 the same day. it was served_ 
and the decree ,vas amended a week lated, in 
his absence. Such a · notice is ineff ect11al and 
a decree founded upon such a notice is a 1111lity .. 
According to the eases heretofore cited, it is 
the practice, that a decree can only be a:rrended 
11pon petitio11 and proper notice to the party to 
be aff•ected thereb,r a11d onl-v after h,e has had a a, Ill 
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full opport11nity to be heard. This was not 
done in the case at bar, for the notiee vvas not 
proper and the decree was amended in appel~ 
lant's absence. 

8. The complai11ants case, so far as this 
appellant is concerned, has no foundation in 
law or in fact. There is no allegation of frau(l, 
nor proof of it, nor are their any facts alleged 
showing in what way complaina11ts .have an 
equitable case against this defendant. Tl1is de-
f end.ant was merely a11 age11t acting for a client 
And to hold that an attorney can be made a 
:party to a s11it, in which his client is involved·, 
merely because he is an agent, without proof 
that h-e is involved in any fraud; would be to 
say that an attorney is liable for the obliga-
tions of his client. Fraud; that is · tl1e test for 
liability. ; 

It is respectfully urged, that the amendefl 
decree of the Chancellor may be reversed, or 
that the Court may grant such other relief as 
may be just and equitable. 

Respectfully submitted, 

SOL KAl~rroR, 
Defendant Per Se. 
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ORDER TO SHOW CAUSE 
( Filed Feb. 20, 1928) 

IN THE CHANCERY OF NEW JERSEY 

Between: 

WILLIAM STONAKER and 
GERTRUDE STONAKER 

Complainants, 
and 

E,STHER COHEN and SOL KANTOR, 

Defendants. 

This matter being opened to the Court by 
Joseph F. Deegan, solicitor of the complainants, 
and the Court having read the Bill of Complaint 
in the above-entitled cause and the affidavits 
thereto annexed: 

It is on this 20th day of February 1928, 
ORDERED that the defendants, Sol :Kantor and 
Esther Cohen, show cause before the Chancellor 

10 

20 

at the Chancery Chambers in the City of Newark, 30 
on Tuesday the 28th day of February, 1928 at · 
10 :00 o'clock in the forenoon or as soon there-
after as counsel can be heard, why the said 
defendants, Sol Kantor and Esther Cohen, should 
not be compelled to cancel of record the mort-
gage of William Stonaker and Gertrude Stonaker, 
now recorded in the Clerk's Office of the County 
of Middlesex in Book 551 of Mortgages ' Pages 
190 etc. 

It is further ORDERED that true but uncerti-
fled copies of the said Bill of complaint and the 
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30 

2 

affidavits thereto attached, and this order, be 
served on the said def end ants within two days 
from the date hereof. 
Respectfully ad vised, 

ALONZO CHURCH 
\ 

V. C. 

E. R. WALKER 
C. 
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ORDER 
( Filed F eh. 29, 1928) 

IN THE CHANCERY OF NEW JERSEY 

Between: 

' 

WILLIAM STON AKER and 
GERTRUDE STONAKER · 

Complainants, 
vs. 

E·STHER COHEN and .SOL KANTOR, 
Defendants. 

This matter being presented to the Court by 
Joseph F. Deegan, solicitor for and of counsel 
with complainants, in the presence of Sol. Kantor, 
representing himself and Esther Cohen, and the 
Court having duly considered the affidavits and 
the answering affidavits of the contending part-
ies, and the arguments of counsel, 

10 

20 

It is hereby ORDERED that Sol Kantor and 
Esther Cohen turn over to William Stonaker and 
Gertrude Stonaker the Agreement for the sale of · 30 
their property on Lewis Street, Perth Amboy, 
N. J. and their deed of two lots in the Borough 
of Sayreville and all other papers left by them 
at the office of Sol Kantor. It is so ordered on 
this 29th day of February, 1928. 
Respectfully advised, 

ALONZO CHURCH 
V. C. 

E. R. WALKER 
C. 

40 
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ORDER 

( Filed March 30, 1-928) 

IN THE CHANCERY OF NEW JERSEY 

Between: 

GERTRUDE STONAKER and 

WIL,LIAM ,STONAKER 
· Complainants, 

and 

ESTHER COHEN and ,SOL KANTOR, 
Defendants. 

This matter being opened to the Court by 
Joseph F. Deegan, solicitor of the complainants 
in the presence of Sol Kantor, solicitor for him-
self and for the def end ant, Esther Cohen; and the 
Court having considered the bill of Complaint 
and the affidavits filed herein and the answering 
affidavits on the part of the said defendants, and 
having heard and considered the arguments of . 
the counsel and being satisfied that the com-
plainants are entitled to an order restraining the 
said defendants, Sol Kantor and Esther Cohen, 
and their agents and servants from transferring, 
assigning or otherwise negotiating the mortgage 
of the complainants, now recorded in the Clerk's 
Office of the County of Middlesex in Book 551 
of Mortgages Page 190; 

And it appearing that the order to sh.ow cause 
made in · this matter on the 20th day of March, 
1928 has been duly served in the manner there-
in the manner therein directed; 

It is on this 30th day of March, 1928 ORDER-
ED that the said defendants, Sol Kantor and-
Esther Cohen and their servants and agents be 
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and they are each and everyone of them hereby 
enjoined and_ commanded to desist and refrain 
from transferring, assigning or othervvise nego-
tiating the mortgage of William Stonaker and 
Gertrude Stonaker no,N recorded in the Clerk's 
Office of the County of_ Middlesex in .Book 551 
of Mortgages Page 190, until the further order 
of this Court. 
Respectfully advised, . 

ALONZO CHURCH 
V. C. 

E. R. WALKER 
C. 

10 

20 

30 
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ORDER DISMISSING ANS,WER 

( Filed April 11, 1928) 

IN THE CHANCERY OF NEW JERSEY 

Between: 

WILLIAM STONAKER an·d 
GERTRUDE STONAKER 

Complainants, 

and 
SOL KANTOR and ESTHER COHEN 

Defendants. 

This matter coming on to be heard in the 
presence of Joseph F. Deegan, solicitor of the 
complainants, William Stonaker and Gertrude 
Stonaker, and of Sol Kantor, solicitor per se and 
the defendant Esther Cohen, and the Court hav-
ing heard the arguments of the .said solicitors and 
being of the opinion that the answer filed herein 
discloses no equitable defense; 

30 And it appearing that due notice of the said 
complainants' motion to dismiss the said answer 
for the cause aforesaid has been given to the 
defendants; 

It is thereupon on this 11th day of April, 1928 
ORDERED, ADJUDGED AND DECREED that 
the said answer filed by the defendants be and 
the same is hereby dismissed with costs. A 
counsel fee of $150.00 shall be taxed -as part of 
the costs as against both defendants. 

And it is further ORDERED, ADJUDGED AND 
DECREED that the defendant, Esther Cohen, 
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cancel the mortgage of the complainants of 
record, which mortgage is du~y recorded in the 
Clerk's Office of the County of Middlesex in Book 
551 o.f Mortgages Page 190. 

Respectfully advised, 

ALONZO CHURCH 
V. C. 

, 

E. R. WALKER 
C. 

10 

20 

30 

40 
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New Jersey Court of Errors 
and Appeals. 

Between: 

WILLIAM STONAKER and 
GERTRUDE STONAKER 

Complainants-Respondents, 

and 

E,STHER COHEN and SOL KANTOR, 
Defendant-Appellant. 

BRIEF OF COMPLAINANT-RES.PONDENT. _; 

.STATEMENT OF FACTS 

Complainants filed a bill praying that a man-
datory injunction may issue compelling both of 
the defendants to cancel of record a certain 
mortgage made by the defendant, Esther Cohe:g. 
and also praying for general relief. Defendant 
Kantor was not a party to the mortgage _but the 
bond and mortgage were in his possession and 
he refused to turn them over to the complainants 
after a demand for them was made, claiming a 
lier\ thereon for services rendered. 

The bill alleges that the complainants w~nt to 

10 

20 

30 
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the office of the defendant Kantor, in answer to 
an advertisement reading as follows: "First and 
second mortgages-local and suburban. Kantor, 
217 Smith Street, telephone 2709," and made 
application for a loan upon their premises, and 
that the client of the defendant granted such a 
loan upon the consideration that a bonus should 
be paid which consideration complainants stated 
was satisfactory to them. Bond and mortgage 
was signed, bearing date October 20, 1927 with 
interest from October 14, 1927. The money was 
to be paid over to the complainants when the 
search by the Perth Amboy Saving Institution was 
completed and were ready to disburse to the com-
plainants the money on the first mortgage loan 
applied for previously. On December 12, 1927 
the Perth Amboy Saving Institution c-ompleted 
its search and was ready to disburse to the com-
plainants the mone.y on the first mortgage loan. 
On December .10, 1927 the defendant Kantor 
was notified of this by the attorney for the Perth 
Amboy Saving Institution and he promised to 
give a check over for the amount of the second 
mortgage loan to the attorney of the Perth 
'Amboy Saving Institution so that both the dis-
bursements could be made by the attorney for the 
first mortgagee. On December 19, 1927 Kantor 
was told to bring over the money to the attorney 
for the mortgagee and Kantor said he ,vould have 
a check over the next day. The check was not 
delivered as agreed and delay after delay 
followed. The Perth Amboy· Saving Institution 
did not disburse the $5,000.00 first mortgage loan 
as that sum was not sufficient to pay off the 
mechanics liens, balance due on contract for the 
sale of the property and the other lien. lviechanics 
had submitted bills to the complainants and . were 
pressing them for payment. Instead of a check 
for the second mortgage- loan being turned over 
as agreed upon, the defendants then promised 
part of the money and the balance later. The 
complainants refused and on January 5, 1928 the 



3 

complainants demanded of the def end ant, Sol 
Kantor, the return of the bond and mortgage, and 
Kantor refused saying that .Stonaker owed him 
for services $100.00. Up to this time the second 
mortgage had nqt been recorded, but after the 
demand and refusal were made upon Kantor, the 
latter placed on record the mortgage, on January 
9, 1928. 

••u~uP~ 
The ~aa.t~ set up that the interest on 

the second mortgage was to be six per cent of 
$3,000.00 and the interest on the $3,000.00 was 
to run from October 14, 1927. The n1oney was 
not to be turned over until on or about December 
12, 1927. On or about December 26, 1927 the 
proposition was made to the complainants to take 
$1,900.00 then and $700.00 at another time. 

An answer was filed in which the defendant 
admitted that Stonaker went to his office in 
answer to the advertisement mentioned above for 
mortgage loans and applied for a second mort-
gage loan. He further admitt.ed that arrange-
ments were made in his office· for a $3,000.00 loan 
and that a bond and mortgage was excuted in his 
office on or about October 20, 1927. The answer 
denied that the money was to be turned over, 
less bonus fee when the Perth Amboy Saving 
Institution search was completed and ready to 
disburse the funds. Kantor admits that on 
December 22, 1927 he gave out the information 
that the money was ready and to be paid out in 
twenty-fou·r hours, and on December 12, 1927 he 
admits he had the money and informed the 
solicitor of the Perth Amboy Saving Institution 
that he would have the check in his office the 
next day. The defendant, Kantor, denies making 
an arrangement to pay the complainants 
$1,700.00 in cash the latter part of December and 
$900.00 some other time. He denies his client 
did not have the money. He admits, however, 
that on January 5, 1928 Stonaker called for the 

10 
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bond and mortgage and he refused to give them 
up saying that he, Stonaker, owed Kantor $100.00 
for services. He further admits that he placed 
the mortgage on record subsequent to that de- -
mand and refusal, setting up a lien of $100.00 
for counsel fees. _ The defendant set up the 
defense that he was not a proper party defendant 
and not being the mortgagee, he had no power 
to cancel the mortgage of record. The answer 
also set up the defense that he alleged two dis-
tinct causes of action and that it failed to set 
forth an equitable· cause of action. The defendant 
as a futher defence set forth that the bill failed 
to allege a demand for the cancellation before 
the institution of the suit; that interest was to run 
from the date of the loan; that the money was. 
to be paid when the house was completed; and 
that the house was not completed as rApresented; 
that the mortgagee was ready to turn over the 
money upon the completion . of the house and 
offered to give two-thirds of the mortgage loan 
and the balance when the house was completed; 
that the mortgagee had made no profit upon the 
money and that the complainants had refused 
to pay any interest agreed upon. 

Before the answer was filed upon the return 
of the rule to show cause an order was entered 
i,n the presence of the defendant, Kantor, direct-
ing that he and Esther Cohen turn over to the 
complainants the agreement for the sale of their 
property, their deed of the two lots and all other 
papers left by the complainants at the office of 
Sol Kantor. This order · was made .on the 29th 
day of February, 1928 and duly filed of record. 
This order was complied with by the defendant, 
Sol Kantor. · In the printed statement of this case, 
this order does not appear. 

On March 30, 1928 an order was advised in the 
presence of the defendan~, Sol Kantor, restrain-
ing him and Esther Cohen and their servants and 
agents from transferring, assigning or other,vise 

• 



6 

negotiating the mortgage of the complainants. 
Subsequent to the filling of the answe:~ a motion 
was made by the complainants to strike out the 
answer. Upon hearing of this motion the court 
ordered that the answer be stricken out and 
directed that the court costs and counsel fees be 
taxed against both defendants., and ordered a 
counsel fee of $150.00 to be taxed as part of the 
costs as against both defendants. It was further 
ordered that the defendant, Esther Cohen, cancel 
the mortgage of the complainants of record. This 
order was made and entered on April 11, 1928. 
On April 12, 1928 the final decree was entered 
which ordered · both defendants to cancel the 
n1ortgage of record and ordered Esther Cohen to 
pay the costs of the suit to be taxed with the coun-
sel fee of $150.00 In accordance with the terms 
of the order, a copy of the final decree was served 
upon Esther Cohen and she complied with the 
terms of the order regarding the cancellation and 
paid over to the complainants half of the court 
costs and counsel fees. A copy of the final decree 
was served upon the defendant, Sol Kantor. The 
complainants through their attorney struck out 
the words "and ,Sol Kantor" from that part of the 
order cancelling the mortgage and inserted_ the 
words "Sol Kantor" in that part of the final 
decree concerning the court costs and counsel 
fees. This was done by the attorney for the com-
plainants upon the assumption that he had made 
these corrections in the original final decree be-
fore it was signed. To make certain, however, 
that the final decree as served conformed exactly 
with the final decree, and to make certain that a 
true copy had been served upon the defendant, 
Sol Kantor, he directed a letter to the Clerk in 
Chancery on April 16, 1928 directing that he for-
ward to the attorney for the complainants a copy 
of the final decree. In due course the Clerk in 
Chancery forwarded a copy of the final decree 
to the solicitor for the complainants. After com-
paring the final decree with the copy served upon 

10 

20 

30 

40 



\ 

6 

the defendant, Sol Kantor, he found that the ·copy 
as served upon the defendant, So-I Kantor, was 
not a true copy of the order and was not in con-
formity with the directions of the Court contained 
in the order dismissing the answer as to counsel 
fees. In the order dismissing the answer, there 
was a specific command that the court costs and 
counsel- fee~ be paid by both defendants. A 

IO notice of the motion to amend the final decree 
was then duly made and a petition filed, setting 
up that the name of Sol Kantor had been inad-
vertently left out of the final decree. This point 
was specifically argued before the court in the 
presence of Sol Kantor, and the court over the 
vigorous objections of the defendant, Sol Kantor, 
ordered him to pay one-half of the court costs and 
counsel fees. The defendant, Sol Kantor, ap-
peared in court to contest the right of the com-
plainants to amend the final decree. The de-

20 fendant, Sol Kantor, had his day in court and the 
court signed the amended decree directing him 
specifically to pay one-h,alf of the court costs and 
counsel fees. A true copy of this amended decree 
was then served upon the defendant, Sol Kantor, 
and from this amended final decree tl1is appeal 

30 

\ 

is taken. 

ARGUlVIENT 
' 

POINT 1. 

No exception was taken by appellant to the 
order striking out answer, final decree and 
amended· final decree from which this appeal is 
taken. The record does not disclose any excep-
tion taken by the appellant. It is well settled 
in law that there must be an error in th8 proceed-
ings of the trial court and the error must have 
been called to the attention of that court, and an 

40 exception to the court's ruling must have been 
taken. (Kargman vs. Carlo 85 N. J. L. 632. " 
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Leiferant v. Progressive Agen 98 N. J. L. 526. 
Thibodean v. Hamley 95 N. J. L·. 180. 

POINT 2. 

The order dismissing ai!swer, final decree and 
-amended final decree haV'neen complied with and 
this appeal is being taken from that part of the _ 10 
amended final decree pert~ining to costs and 
counsel fees and involves therefore a matter 
which was discretionary. (Defiance :B'ruit Co. v. 
Fox 76 N. J. L. 482. Evans vs. Adams 15 N. J. L. 
373. Cook v. American Smelting Co. 99 N. J. L. 
81. Eames v. Stiles 31 N. J. L. 490.) 

POINT 3. 

Where an order has been -executed and its 
object attained and there is nothing upon which 20 
a judgment of reversal could operate, the appeal 
will be dismissed. 

The appellant set up a demand for $100.00 for 
services-tantamount to a lien-and -i he lien for 
services was destroyed by his compliance and 
acquiescence with the order of February 29, 1928 
when he turned over the bond and mortgage held 
by him for services rendered. This was done 
without taking any exception to the order. 

He relinquished his claim and there is nothing 
upon which judgement of reversal could operate. 

Coryell v. Holcombe 9 N. J. L. 650. 

POINT 4. 

The Chancellor did not err in striking out the 
answer of the defendant, Kantor ,as the answer 

30 

did not set up a just, equitable and meritorious 
defense. The Chancellor did not err in granting 
relief against the defendant, Kantor, as there was 40 
relief that the complainants could have against 
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him. The appellant is a proper party defendant 
for the reason that he is charged with the refusal 
to deliver up the bond and mortgage to the com-
plainants after demand had been made for the 
same. Th.e defendant, Kantor, admits in his 
answer that the complainant made a demand for 
these papers which he admitted were left with 
him, together with other papers. and he further 

IO admits that he refused to turn over the papers 
to the complainant because he, the defendant, 
Kantor, was not paid by the complainant for ser-
vices rendered. (Vide Paragraph 13 hnd 14 in 
answer of defendant, Kantor.) 

The relief prayed for in the bill of complaint 
was for cancellation of the mortgage, money 
damages, and such other relief in the premises as 
the nature of the case may require and shall be 

· agreeable to equity and good conscience. The 
lO complainant was f~ced with a set of facts br·ought 

about by two persons, each of vvhom was 
obstructing him in securing those things to which 
he was equitably entitled. The defendant, Cohen, 
held a mortgage through her attorney, Kantor, in 
the amount of $3,000.00 which she, through her 
3:ttorney, refused to deliver up to the complainant 
and in fact, after a demand for the return of the 
same was made, she through her attorney cauE,ed 
it to be recorded. Not a cent of monev had been ,, 

30 paid on account of this mortgage. . The def end-
ant, Kantor, refused to deliver up the bond and 
mortgage to the complainants after a demand 
had been made upon him for the same, because 
he claimed there was due and owing to him the 
sum of $100.00. The Court of Chancery was 
petitioned, therefore, by the complainant to grant 
the complainants relief. Relief against _the de-
fendant, Kantor, was obtained when he complied 
with and acquiesced in the order directing him to 
turn over to the complainants the bond and mort-

40 gage and other papers held by him. He made no 
objection and took no exception to this order and 



therefore he is not in a position to appeal to this 
court as he has waived his right to have it review-
ed (Vide Ewal vs. Ortynski 76 N. J. E. 291.) 

· POINT 5. 

That the Chancellor did not err in granting a 
mandatory injunction against the defendant be- lO 
fore a final hearing. In so far as the defendant, 
Kantor, was concerned, there was a direct a~mis-
sion on his part that (his sole interest i.n the case 
was his lien for services and that he held the 
bond and mortgage in his possession and refused 
to turn the same over to the complainant until 
he had receiv~d his fee for services, to wit: 
$100.00. The court ordered him to turn over all 
papers that he had in possession including the 
bond and mortgage. He acquiesced in that order. 20 
He made no objection and took no exception. 
Therefore, on the authority cited above, he has 
waived his right to have it reviewed by this court. 

POINT 6 

The Chancellor did not err in amending the 
final decree as the said amendment was recog-
nized by the Court as being only a typographical 
error and that the amended final decree was one 30 
which lay in the discretion of the Chancellor, to 
wit: a matter· of awarding costs and counsel fees. 
It is also to be noted that the amended final de-
cree carried out the previous order of the court 
made on April 11, 1928 in which the answer was 
dismissed and court costs and counsel fees were 
ordered as provided for in the amended final 
decree. The amended final decree did not grant 
any new relief but restated relief that had al-
ready been granted. (Vide Augmented state of 
case page5.) 

\ 

40 
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POINT 7 

The def end ant, Kantor , was not taxed costs 
and counsel fees contrary to Rule 139 of the 
Court of Chancery, as the inadvertance mention-
ed by him was in a typographical error which . . 

came into existence only after the relief appeal-
ed from was granted. The statute does permit 
the taxing of costs and couns.el fees against an 
unsuccessful party. It is in the discretion of the 
court to award costs or not. (Vide 1 Compiled 
Statute 442 ,Section 84; Beball vs. N. Y. and N. J. 
Water Co. 87 N. J. E~ 390; McCloskey vs. Bow-
den, 89 Atlantic 528. As to counsel fees, see 1 
Compiled Statues 445 Section 91.) 

POINT 8. 

The defendant, Kantor, was personally ordered 
by the Court after argument thereon by the de-
fendant, Kantor, himself, that the costs and coun-
sel fees should be taxed as against both def end-
ants. The record in this case clearly discloses 
that the defendant, Kantor, was in court, argued 
the motion on counsel fees, and was personally 
directed by the court that he was to pay his share 
of the costs and counsel fees. The def end ant, 
Kantor, was given due and proper notice of the 
motion to amend the final decree. The notice to 
amend the decree was served on him on May 1, 
1928, and he was notified personally by the com-
plainant through his solicitor that the return day 
was May 8, 1928. The defendant, Kantor, a-p-
peared in court to argue the motion and actually 
addressed the court on the motion. On page 40 
of the state of the case is the copy of the final 
'decree amended and it specifically recites that 
the cause was heard in the presence of Joseph 
l,. Deegan, solicitor of the complainants and Sol 
K.antor, solicitor per se. The argument in the de-
fendant's brief is for the most part based upon 
a certain mortgage which has already been de-
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clarec),iby the court and which has been cancelled 
of record and is not in any way at the present 
time connected with this appeal. The defendant, 
Kantor, fails to realize that he acted not as an 
agent for the defendant, Cohen, but for himself 
alone, when he refused to turn over the bond and 
mortgage and demanded a fee for services · and 
insisted upon holding the bond and mortgage 
until his claim had been paid. The court passed 
upon that phase of the case when it ordered him 
to give up possession of these documents. He 
acquiesced· in 'that order and did not enter any 
kind of an objection. A perusal of the complaint 
shows fraud on its face. It was admitted that no 
money had been paid on account of the mortgage 
at any time, and that the mortgage was on record 

bearing interest from October 14, 1927. The 
court 'ordered the cancellation of the mortgage 
and it was acquiesced in and no appeal wa_s ever 
taken by the mortgagee from the order of the 
court. The defendant, · Cohen, acquiesced in the 
order of the court and paid the costs and counsel 
fees. The defendant, Kantor, might have retain-
ed the bond and mortgage if he had a valid lien 
for services, but this question is not before the 
court now since it has already been decided with-
out any objection whatever being taken. 

In view of the record in the case we submit that 
there is no cause for the reversal of the amended 

10 

20 

final decree and respectfully urge that the appeal 30 
be discharged and the amended final decree be 
affirmed. 

JOSEPH F. DEEGAN, 
Solicitor for and of counsel with 

Complainant-Respondents. 

40 
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Solicitor for and of Counsel ,vith 

Complainants. 
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Between: 

WILLIAM SToNAKER and G·ERTRUDE SToNAI{ER 

Complaina11t-Re8p0Hdents, 

and 

EsTHER. CoHEN a11d SoL KANTOR, 

Defendant-Appellant. 

On. Appea.l . from Cha,n-eery. 

SPECIFICATION OF POINTS. 

The following is a specification of points upon 
which the appellant Sol Kantor, mea11s to rely 
upon at the arg·ument of the above cause. 

1. That the Chancellor erred in ·striking out 
the answer of this defendant, as the sam·e set up 
just, equitable and meritoreous d.ef enses. -

Holt v. Creamer 34 N. ,J. E. 181 
Muir v. Newark Savings 16 N. J. E. 

537, 
Pa.ttison v. Sk·i.llma11;. 43 N. J. E. 392, 
Brindley v. La-wton 53 N. J. E. 259, 
Marshrnan v. ()oriklin. 21 N. J. E. 546, 
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Walker v. Hill's E'xecuiors 21 ,N. J. E. 
191. 

41 'Corpurs Juris page 385 sec. 19'9; page 472 
sec. 378 16 eye. page 126'. 

2. That the Chancellor erred in granting 
relief against - the defendant -Sol Kantor, as 
there was no relief that the complainants co11ld 

· have against this defendant . 

. Walker v. }Jill's Execulors 21 N. J.E. 
191, 

Marsha,man, v .. Conklin 21 N. J. E. 546, 
Paltiso·n, v. SkiZl1nan 43 N. J. E. 392. 

3. That the Chancellor erred in amending 
the final decree, , as the said amendment_ did not 
aid the relief allowed ,complainants; as com-
plainants secured the cancellation of the mort-

- ·-

gage before the notice to amlend. 

Dorsheimer v. Robra,ck 24 N. ,J. E. 33. 

4. That t:h·e Chancellor erred in granting 
a mandatory injunction against this defendant_, 
before final hearing. · 

Bailey· v. Sch.niitzi·u;s 45 N. J. E. 178, 
Allma,n -v. Un 1ion Brotherhood 79 N. J. 

E. 150, 
22 Cyc. 954. section ( 11) 
Delaware R. R. v. Central Stockyards 

43 N. J. E. 71 .. 

5. That as the amended finnl decree- could 
I 

no longer grant relief to cornvlainants, It could 
not . tax costs and counsel fees; as against this 
defendant. 
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6. That this defendant was taxed costs and 
counsel fees contrary to rule 1391 of the Court 
of Cha,ncery as complainants admit their own neg-
ligence. 

7. That the statl1re does not permit _th·e 
taxing of costs and counsel fees against an 
unsuccessful party. 

Chapter 116 law·s of 1915 section 6. 

9,_ That this defendant waR never served with 
any order striking out the a11swer. 

8. As the original final decree did not tax 
this d~f endant -with costs or counsel fee; the 
complainants by taking from the co-defendant 
Esther Cohen a cancellation of the mortgag·e and 
half costs and counsel fees before t:h,e application 
to am,end said deeree; thereby released this de-
fendant from the pa~yment of . any costs or 
eouns~l fees for which he may have been liable 
for, if at _all_~ 

10. That defendant was not given due and 
proper :µotice of the motio11 to amend the final 
decree. 

11. That complainants served upon this de-
fendant an untrue copy of the original final 
decree. 

S'OL KANTOR, 
Def endant-Avpellant, Per Se. 

(8365) 










