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STATE OF NEW JERSEY 
Department of ··Law and· Public Safety 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 
1100 Raymond Bl~d. Newark, Ne Je 07102 

February 1~ 1965 

L, NEW LEGISLATION - ACT AMENDING R~S. 33:1-101 PARAGRAPH 2a. -
PLENARY WINERY LICENSEo 

. Sen.ate, No 0 . 308 was appro.ved by the Governor on December 
17, 1964 and thereupon became Chapter 228 of the Laws ·or 1964, · 
effective immediately. The act changed the provisions of R$8f) 
.33:1 .... 10, Paragraph 2a to r.ead as follows, the bracketed language 
being del .. e .. ted and the underscored language being ~: . 

''Plenary wine:ry licenseo 2ao The holder of this 
license shall be entitled, subject to rules and regula-0 

tions, to manufacture any fermented wines, and to blend~ 
fortify and treat wines, and to sell and distribute his 
products to wholesalers and retailers licensed in accord­
ance with this chapter and to churches for religious 
purposes, and. to sell and distribute without this State 
to any persons pursuant to the laws of the places of such 
sale and distribution, and to maintain a warehouse~ The 
fee for this license shall be $650~00. Upon payment of 
an additional fee of $100 .. 00 the holder of this license 
shall have the right to sell wine at retail on the : 
licensed premis-es [; provided, however, that such sales 
shall be made only for consumption off the licensed prem-

. is es; and provided further, that such wines shall be . 
manufactured or blended, fortified or treated from fresh 
grapes grown in this State ) Q.l'. u12on pa;y:ment of an additional 
fee of i500ti00 the holder of th.ts license shall ha~ 
Kight to sell wines and other alcoholic beverCl_ges at r~~qiA 
Q..!'!. the licensed premises; providedL-how~yer, that such sales 
shall be made only for consumption off the Iicensed_Qremises; 
and~nrovided~ further Ji that such wines and othe:r:~=h£.ohol1c 
bey,&rages s_ha.11 be,,manuf.ac.tured or blendedw fortifiedL di~­
.k.~~ed or treated ~Y the licensee in his licenseq Qremises · 
or in ~subsidiarx._g_grnoration o~erated bl the license~J!Dfl 
sold only under the label or labels of the Itcensee9 The 
combined total number of plenary winery licenses having 
retail privileges, shall not exceed 3 per each million of 
population in the State as shown by the last preceding 
Federal censuso In the granting of such plenary winery 
licenses, the Director of the Division of Alcoholic Beverage 
Control may, in the exercise of his discretion and pursuant 
to such rules and regulations as he may adopt, give prior 

.·· con.siderati on to applicants engaged in growing and .cul ti-
: vating grapes upon land owned by the applicant, havlng an 
area not less than 3 acres~ The containers of all wine 
sold at retail by such licensee sha.11 have attached thereto' 
a label setting forth such information as shall be required 
by the rules and regulations of the director of alcoholic 
·beverage cont ro 1 o " 

Dated: January 7, 1965 

JOSEPH P(J 10RDI 
DIRECTOR 
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2 •. APPELLATE DECISIONS~ HOLLYWOOD LIQUORS & GROCERIES INC. v. 
MATAWAN and TOWNE AND COUNTRY LIQUOR STORE, 'INC~ 

. . 

Hollywood ~tquors & Groceries 
·.Inc.,· . 

Appellant, 

Township Committee of the Township 
· of Matawan, and Towne and Country 
Liquor Store, Inc., t/a Towne and 

.. Cc;mntry Bar & Liquors, 

~esponde-nts~ 

) 

) 

) 

) 

) 

) 

) 

. Frederic Baar, .. Esq., Attorney for Appellant. 

On Appeal 

CONCLUSIONS 
AND ORDER 

· · Ricba rd T. ~chwartz,. Esqo, Attorney for Respondent Township • 
.. .. : Yincent C. DeMaio,. Esq., Attorney for Respondent Towne and 

· . Col.lntry. Liquor Stare,_ Inc Q 

. . BY THE .DIRECTOR: 

The Hearer has filed the following Report herein: 

Hearer •s Report. 

This is an apre al from the action of respondent Township · · 
Committee (hereinafter Committee) whereby on August 24, 1964, by a" 
unanimous. vote of four members of the Com:nittee (one member. thereo~ .. 

, ._.being absent) it approved an application of respondent Towne and 
. : :_.C0untry. Liquor ~to.re, Inc •. for ~.person-to-person and place-to­

.,:.·;. · place transfer of· a plenary· retail consumption license, from 
·.: .. :-· Margaret E. Marcewicz, t/a Club 35, to. Towne and Country Liquor 

l •· .. · St:ore, -Inc.~ t/a T6wne and Couutry Bar &· L-iquors, and from the 
" ._ easterly. side· of State Highway 35 to. proposed Strathmore .Shopping 

·. Ce.il.ter, Sfa~,te Highway .34, Matawane · 

_ .. . . · ·Appellant., s petition of appeal alleges that the act.ion . 
· _ or· the·· Commit.tee was erroneous for reasons .which may be summarized 

·.~·:as' follows: , 
. :'. 

. . _.. . ·, · . (a). Appellant ·9t_c.6ntempla tes the exercise of privileges 
>:.~.normally .afforded strictly package sales license under the guise 

.· .. -·'-or. a 'C ,_ or consumption lie e;n~e; Yi . . . 
~ .. . . ;. . . , . ' . ' ,. . . . ,· 

. ''• 

:~ ,·:: . . .. . (b) The.re. is no. pUbiic need or necessity for a liquor 
.. :·; :-<· ,-l~c 'ens e, in the proposed area; 

". · · .: .. · ·· · (c) The proposed location for the license in question 
.__ is totally unsuitable because of its proximity "to residential· 

. · ·- ·:-." .. a~ea.s, proposed ·Church and school installations<; u 
. ~ " . ' . 

".·. . . The respective respcndents, in answers filed, deny the 
allegations contained in appellant's petition of appeal and in 

:--." .. '".,:substance contend that the decision of the Committee in approving 
.o'.\,· the. transfer to respondent licensee for the proposed ·site consti..;.. 

· .... , ·· .. t~ted . lawful exercise of discretions:· 

· William Daniels (an officer of appellant corporation, ·· · 
- which is the holder of a plenary retail distribution license) tes- ,. 

:~:-. .ti.t:i ed that appellant vs pr em is es are lac a ted on Highway 341 Ma ta wan ·' · 
· , Townsh:lp, less thfin one-quarter of a mile away from respondent 
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licensee •s proposed premises; that tvthe bulk'' of appelle\nt Ws tra.de 
comes from the Strathmore section of the Township which·has approx­
imately 1,900 homes; that there are two other distribution licenses· 
issued and ohtstanding in the Township, one located in Clif fwood '· 

. Shopping Center on Route 35, being "possibly four or five miles" 
from. ·appellant's premises, and the other lie ense in the "Cliff~mod 

.-.'s_e-ction; ''.that there are tt<ro plenary retail consumption licenses, 
'"one:being "Star-d-gst Taverrij which is, roughly, 600 feet from me, 
and White Gate Inn,· which is, oh., about quarter of a mile to the 

. right of ma;." that the Committee approved the transfer of a con­
sm11ption license to a bowling alley adjacent to the Strathmore 
Shopping Center; that at present appellant do.es not· have more 
business that it can adequately handle. · 

· J. Arthur Fell (executive director of Monmouth County 
Retail.:Liq uor Stores Association) testified that the:r:e are eight 
.liquor outlets nwithin a radius, circumference, of .one mile", four 
of which are located within Matawan Township; that Yf.In my .estima­
tion the area is adeq-:.mtely serviced at the present time without 
any additional lie ens es of any kind(! n 

- . 

. . On cross examination Mr& Fell agreed that most.of.the 
eight liquor outlets (which include respondent licensee and the 

;, lie ens e transferred to the bowling alley) have been ·at their 
··,,·present. locations before construction of 2,000 homes in the 
"'._ Strathniore s ection4) Both Danieis and Fell wer.~ in accord that, 
··-:,when the transfer of the lieense was approved for a bowling alley 
· ":lo.cated adjacent to the shopping center, the spokesman for said 
· ... ·~:bowling alley said that from past experience only one per ~ent._ of 
- : .the· liquor sales would be in original containers tor 9ff-premises 

consumpti one ' 

Robert Tulin (a real estate broker 'associated with 
Harold H°' Goldberg and Company, Inc.) testii'ied that his firm 
specializes in "shopping canter leasing, commercial leasing" and 
negotiated the lease with respondent licensee for use of premises 
in the Strathmore Shopping Center, and that, based on information 
from various sources, he estimated the present population of the 
Township t.o be ln excess of 15,000 personso Mr. Tulin also testi- . 

· fied that, in his opinion~ there is a.definite need for the license 
· < in. question ~11: the shopping areaG 

. , ' > .· · H8.mld H. Goldberg (presideD.t of Hal-old H;. Goldberg and 
, Company, Inc$) _testified that the company specializes in shopping 
',Center development and that "The land allocated for the Strathmore 

Shopping Center is, roughly, twenty acres. The shopping center is 
going to· be built in sections<) Currently under construction is an 
Acme. Supermarket or· a little less than 20,000 square-foot and ten 

'.thqu.sand square .:(eet of smaller stores. .It is anticipated .that 
·construction will start on a second section of an additional 10,000 
sq~a~e ·reet of ·smaller stores sometime around the first. cf the year. 
Our further projecJ4J..on cal1s for a variety store, variety store of 
approximately fifteen to twenty thousand feet ar.Ld an additional 

, . ten thousand square feet of stores within the next year or so;" 
that 'in hi& opinion, the establishment of the type of liquor out­
let· ~s proposed would serve a public convenie:rice an.d would. be a 
necessary adjunct to the shopping center0 

. Mayor Henry Ee Traphagen testified that he voted to 
· appro11e the application for transfer to the proposed site for the 
followirig reRsons: 

"To depict the picture properly you have to.consider· 
our tovrnship, itf: ba.ckground0 We have a unique geographtc 
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formati. on.· Actually we have two sectj_ons that comprise 
the tow'11~ Up to 1961 the bulk of our population was.· up 
1.n tht.'.:) Cl if fwood-Clif fwood Bea.ch area. Consequently, all 
the l.ic en. ses in town had a tendency to accumulate up in 
that area. Slnce 1961 we've had a populatj_on increase of 
over 100 :per cent all situated in the other sectj_on of 
town. Now·, based on the evidence developed at the second 
hea.ring clear..1 y showed to us that the licenses weren't 
equitably dlstributed in the to11m. We had fi:fty per cent 
of the population being served by most of the licenses. 
We at that time then knew that the shopping center was . 
going to be constructed; something that we didn't know at 
the f Jr st hearing, and we then knew that there would be · ,a 
lot of demand by the shoppers in the area for purcha.sing 
their package goodsc 

"UP. to this ti me the people had been shopping, all 
the new people had been shopping, out of Mata-wan Township. 
They had been going to all the adjoining tmms to shop\} 
Based on that and ·we discounted some of the complaints 
that had come before 'us, the township counsel had advised 
us that the issue that was raised was whether or not a C 
llc en se was a proper use wasn 1t necessary for us. to con­
slder; that there was precedent for it and we didn't have 
to ·worry about that aspect. Our only concern was whether 
or not the distrl bution of these licenses would best serve 
the to'Wilship and tra t 's wba t we based our decision on. n 

On cross examination by the attorney for respondent 11cen­
sef~ with reference to a prior hearing, when a simila.r application 
for transfer of the lie ense in question wa,s denied; the Mayor 
testified: ! 

"It was mainly shown at the , second hearing that 
the distri bu.ti on of the lie enses was imbalanced in the 
town; it was clearly shown to us on the second hearing 
that the magnitude of the shopping center would be con­
;)iderable. We didn't know this on the first hearing"· 
We didn't know on the first hearing if the shopping 
center would only consist of a liquo;r store." ' 

On· fm~ ther cross, ~xamina ti on by· the attorney for·· appellant., Mayor , 
Traphagen testified: 

-nr think one thing the graph brought more to our 
attention the fact the lie enses were unevenly distri­
buted; secondly, we could see the shopping center 
would be large enough that there would ,be: a great deal-

" of purchasing going on at the 'Shopping center, buying 
that was now going ·out of the community. and taking' 
place in other comm.unities. People would be going 
the re; they would be buying. there." " 

,, ' When questioned further by appellantis attorney regarding 
tb.e ,cont€~mpla ted erectton of a, school approximately· 660 feet dis- · 
tant, the· Mayor testified that he saw nothing, illegal in having· a 
l:i.quor lie ense in the shopping area. 

Considering the fact that the existing liquor licensed . 
prm1ises Hre falrly well distributed throughout the Township, it. , 
is appD.rent. that the transfer in question to trrn proposed site , . 
w:i.11 not :tn any appreciable degree aggravate the number of ltc·enses 
ln tlH:: area.;. ~I1btv.:, :Ln viow of the construction of numero~s home~ 
and the tremc~ndous increase in population in the Strathmore section 
whe reln tbE~ shopping center is located;, appe.11ant:' s contention that 
the Comwlt tee erred 1n approving th0; ·transfer 'b_~cause of 'lack of· 
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nec~d fo111 a liquor out 1.et carries little we:tght <> 

The nurnber o~· Ile mrned prF.mises t'o be permitte.d ·in nny 
:partichlar area has b~en .b~.ld to be a matter conftdf~d to the .sound· 

, dis ere ti on of the local ls suing authority$ 12!.91:9~9h.:1I~SLV ,._,_l\ tlant+_c. 
C:l.~Y., Bulle t:l n 1030 » Item J., In cases of the kind now under con~ 
sidera.tion, the Dtrector 's function 1 .. s to determine whether 
re~1.sonable cause exi~.1ts for the issuing author:t ty ts opinion and, 
if so, to a.f firm its action~ fltrr:L . .Y_o M@:!.~ te .. Ci t·Y.., Bulletin 460, 
Item)9; t1\l)._q§:!LY.J> Mapl~g~, Bulletin 658, Item 4; .. 

: !t:;r:1q,~tf1_!JL_Rest€!:._u,ra.nt~_In.c .• v~ ~ .. tP1- et a.IQ, Bu~l~tin 1258,. Item 1;. 
Ifil:oos v o Newark .et a.L,~, Bulle tin 1398, Item 4, ~ .. :imlth et~ a.ls e v. 
lfewfl;rl{ et alo, Bulletin 1481, Item 2~ · 

In Fanwood v "J..,,,.lkt££Q.....1!!19. Div@· of Al.£9holic ..]3ever9-ge Con­
trol, 59 NcJ~Super11 306J> .J21JJ it is stated: 

''The Leglslature has entrusted to the municipal 
issuing authority the right and char~ed it with. the .. .· 
duty to is,sue lie ens es (R" SQ 33 :1-24) and place:-to~place . 
transfers thereof ' [ O] n application made therefor setting · 
forth the same matters and things with reference to t~e 
premises to which a transfer of license is sought as are 
required to be set forth in connection with an original 
application for license, as to said premises@' N~JQS.A. 
33:1-26.., As we have seen, and as respondent admits, the 
action of the loc a.l bo:rd may not be reversed· by the 
Di.rector unless he finds 'the act of the board was clearly 
against the logic and effect of the presented facts~' 
Hudson Bergen County Retatl Liquor Stores Ass'n~ Inc@ v. 
Board of Com 1rs .. of City of Hoboken, supra, 135 NeJoLo, 

·at page 511,," 

At the instant hearing, the testimony of William Daniels. 
(a.n officer of appellant corporation) when he stated that appel­
lant does not have more business than it ca.n handle, the inference 
is that the transfer of the license of respondent licensee to the 
shopping center wot:Lld have an adverse effect on appellant's busi­
ness. In Kelle v"' Manala an, Bulletin 531, Item 3, a transfer 
o.f a. licen.se to a location directly opposite Kelley's tavern was 
permitted.. On appeal from th.e action of the local issui.ng author-
ity, former Director Davis stated: · 

"An issuing authority is not 6bligated to con­
sider, when reachJ.ng a determination of whether to 
grc-.mt a lj.quor application, whether the fina11cial 
interests of aey pre-exlstlng licensee will be pro­
moted or harmedo The test .in the issuance of liquor 
licenses is the welfare of the en:tire community and 
not the.interference with the private rights of any 
individual. It is settled that a denial of a license. 
;may not be predicated upon the sole ground of in.jury 

_'to the profitable conduct of the business of existi.ng 
licenseesc Sobocienski. et a.L, Vo Newark et aL,, 
Bulletin ;239, Item 8; Licata. Vo Camden, Bulletin 342, 
Item l; Delia v (• New Providence et al o, Bulletin 408, 
Item 3; Turetsky v o. Garfie Id, Bulle tin 524, Item 3 ft" 

There has been no evidence presented which might in any 
way indicate that the Commit tee acted a.rbi trarily or abused the 
discretion vested in it by approving the grant of the transfer in 
question,, .Aft~r examination of the entire record presented he~ein, 
\it is apparent that appellant has failed to su.s ta in the burden of · 
proof in. showing that the. action of the Commlttee was er1-;oneous .. 

. Rule 6 of State Rf1gulat:t.on No., 15@ .§..h:~,!oh_!lg_p_!,_is.t__Ch\u·ch Y~· 
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h_t191liJ~q_9J.ti" e~_!l.~, Bulletin 1387, Item 2, and cases cited 
therein+ 

. .Apropos of the matter now under discussion will be· a 
· descriptlon of the proposed lie ensed premises pursuant· to the 

:plan submitted with the application for transfer. It ·'appears· . · . 
:·:·.that' ·the· building to be constructed for use as a licensed prem..;.-. .' 
. ":ses, will -have a frontage of "20 feet and a;· depth of 85 feet. .· · 
·The. pa~~t of thH building 'Which. is. to constitute· the barroom,-,-_:· .. : . .:': . 
'.~?herein ·alcoholic beverages a.re to be. displayed and· sold .::botti.~/·.:/:):>: . ._ 
for .on-prEmises· consumption and in original containers ·ror·>_;:,·: .. ~.'.,,:~ ... · :·:" 

·"off .:.premises consumption, is· 20 feet by 50 feet. The. entrariqe,:(::··.... . 
door is at the extreme right of the front of the building·L:":">-l:·.: .. < ..... 
Immediately to the -left, as one enters · the _premises, . 'is ii"" . : · 
·window extending from the entrance for a· distance of 14 :. :feet) .... __ .:· . · 
to ·be used as· a display window for bottled good~.-·. Along·~C"f;_h.~/·/::·/<·:;_:,:· 
:t,"ight ·wall,_ beginning near the ·entrance and. extehding;:I-th'e:/entir$·_.· 
length. ·of .the barroom,· are to be shelves for display: or.:-.wines. · . · 
Oii .. '.the opposite-wall of. the barrom are to be shelves ·or similar 
length .. for display of bottled goods,· with the. exception .tha_t neal' 
.-~b:e"::~-ear_>qf ._the bar_r·oom there is tc;> be a· s.ink and dra:tn· .. /tnst~led·.":" 
;;J,!;!Jp:foX.·~:a);:.ely .·:17 ... feet· .fr'ont ~he entr8=llce,;.' and- 6.··: f~et·_'f-ro';tn_/the':.: left : ' 
;:~~ra+1:.::J,f}I.>\tli.e· ·_·pran.is es:,· is· to be a 3 feet .by: 10 ::reet ·sales·: cqunter; . 
?;9;J\f.~:~t~L,fr9m:th~ .. sales _·counter, and extending. towarc:l::.t~e.' .. rear.·of ... ··. · 

.l&i1~~~~tv~~t~~~t1~ f s~~~ ht ir~et~· ···~:r1!~{!i}e :~~~~~j~~?~~d~i~. 
'Jii;~~~;~{%~J.tr! ·!;Nii·J;,!:1L;:.:;·;>_,I,·.·am. satisfied tba t the :room wherein .the ·alcoholic bev- · 

:ll~t~lt~~~~~f e~i~ 'ad!q~~t~~ri!~' r~6!h ~~! s ~t~.;!i~!~J'~~ b~~:i {~ e .··• .. 
·;;;f~~:~ltf.q;n.::.:·~~·;9L~.:t!1.e·';)public. to be served and to consume alcoholic ·beverages 
t~'.i{J~)'.ie~~efn/"rithin.· the. contemplation 'of ·R.·s~ 33:1~12.23. ·Cf.· Mon­
)Mfaiit&~t~Cotri'.l:tJ!:r''Retail Liquor Stores Assn ... ·et ·als. v. ··Middletow:n 
Miii$~&L-!...9.:· J?~tlle tin 1572; Item l.. · . However,· if a revised. plan ·9f the 
:'&\~r.tte.~".i.9;~_;;~la.yout', to be recommen:led herein, is:.submitted to the · · · 

.fai ... ;ri';t~~·efS~ot:·:"a.hd approved by 'him, th_ere will be no" merit in_ a.ppel- . 
b~~{I?.~t:Js:_:·.contention that there has. been a conversion of the 1,icense 
<~~~~--~p ques~ion from a plenary retail consumption license to a plen~ry 
"'.. retail· dis-tri.bution license. . · · · , _ .. . . 
-..;.,. . , ·" · . . . . . . . ., .,,·;·c . : · · :'.:· ::.<\,~~~,-~;'.~:,X.:)::)ii.fi::;,{{~~:.~;·;·:/'.<':,.:'~: 

It is ·recommended that an order be entered. a:r·rtr~ffig:.;f;th~·'.'.'::<'.> 
·":.act ton of the Commit tee in approving the .trans.re_~· -.in ·quest.ion ... and" · · 
· ... a,.~smissing the· appeal.. ·.. .. · · --· ... :·>· .. -~ ": · ·>: ~.:. '. 

>':,-" . .-:_ .. :.··It· is furfu.er recommended.that-~- -b~fo~·EL .;·espo~de~t :;ll~e·ri_.·· .. 
. :·~iee ·ac.tually undertakes installation of its 'oar.· facilities _:arid:''."··. :· ·· 
"operB:tlon of the lie ensed bus'iness.; ·it· submit· to .the Director:· for· . 

.. :'.;:~.~r,:~pproval,_·:a .. revised ·-pla?f: ·of .t:he .. i~t.er.:!.or. layout.: .. -. This .. dbes·-... not: .. ~·.· 
::;,'~7YSf!hang:e".: . .,t,h~. re s_ul t.-- in. ·so-· far as:: the:· ~ra:hsf er_::_:or·, .. :·,the·_ ... l.ic e_nse: ;is , .· . 
r:>cO't1cern.ed: sJl1ce: ,the .filatt'er 'of· the proposed. interior. arrangement-' 
·'.~·:};:..,:.9f.t.he· prenises·:.to be.· lic·ensed ·is n0t mat~rial ·:to·.the-.ftmdamental 
_,~~i:;;f\9~#·~:p~cn~,\.wh:_th~r·,·th~: proposeq., b11ilding ''and:,;:tts. i~tende~ :.-.. locq'tio~ 
'.~?~'.\;r,;$J1'.~YQld::,be: lie ensed. · .Mgnmouth County Retail· Liauor Store·s Assn. 
:;_'\:;::·et~ ·aTs.· .. v~ "Middletown, '.§....1.illra. 

· ...... . 
I • ' I • .f' ~,' ,., 

Conclusions and Order 

·:.:> . , ... . ~o exceptlons to the Heare1ds · Repor't "were .. ·filed:· with .. me 

·f~,~~'.~~/hr,rt,:::f ::;:;::: ·. ::::i::r::":::~:h!:!:·~~~J~fil~i~:~l'.;;c,,:.•.·. 
·ithd.;,:. as' a:. result, concur. in· the· recounnendc1t1ons' in> ·the Heai"er· vs 
Report an.d adopt the same as my conclusioris herlei11·.-'· I .also con­
ciude·: tha.t since the license in question ·doeS.Tl;O't·_include~~.h~·. 

. ' .. ~ ':.~ . ·. : . ' 
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so-·c~lle d "Broad··-.. Package Privilege'', . respondent . Towne and , Coµntry .. : ... ~· . 
Liquor Store, Inc. must· change the proposed int~erior layout .of, ii·t$,.· 
to-be-licens.ed· premis.es (with re·spect to. the si.fe and loca.tion :of'· .. 
its· public bar) in order to comply with the "Broad Package Privi- · 
lege Law", ReS. 33:1-1-2.23, et seq~, and State I:tegulation Noe 32) 
in connection with its proposed sale and display for s~le of · · 
package goods.,. and that. it should submit to me for approval .· · .:· 
revised plans for such purposee ·· 

.I:q addition, I. find that re~pondent ··licensee ts. corporate; . 
. name is improper by reason of the use of the words· "Liquor. Store".: 
In· this connection, this name is misleading since it. leads the· 
public to believe that the licensee will be maintaining a package 
liquor store separate and apart from 1 its public barroom, .. while .. it ... , 
may not permissibly do so· under the license in question* See· .· · · . 
Rule2of State Regulati'on Noo 26.; Rule 9 of State Regulation 
No. 21. The licensee is therefore advised to change its corporate 

.. name.·' and to; submit to me for· approval a proposed new .name, such. as 
·its trade name "Towne and Country Bar & Liquors"; or_any··-other 

acceptable : name o ... , .. ·.· · 

' ' ~ .... " 
. . . _. . ORDERED that the action of respond·ent :T.ownship, ·Committee· 
·be. and .the sa~e i~ hereby· affirmed ~nd the appeal herein be: .and the 
same. is be re by dismis sedli) · .. · 

-- ' , . ,· . . ~ 

' . ' JOSEPH 'p. ·. LORDI 
DIRECTOR 

3 ·DISCIPLINARY, PROCEEDINGS GAMBLING (NUMBEBS-·.·.BETS) . . -:> . 
. 4!·.·. 'LICEI~SE ·'SUSPENDED FOR·60 DAYS$.· ·. · ... 

·.rrt ·the:Matt~r· o:r Disciplinary.:· 
Pro ceediri.gs . ag~~:tist . . . 

: · · Nicho:ias···J ~ Costanzo . · 
. -.::t/a Downtown Tavern 

i :_c: - 97 ,·Water: ·street···;_:·,::·,. · 
. ·.:. :··Morrismwn, rN.~. :J.~ J, . < 

·} 

, ) 

. ·., r. 
'': '·{. ,·: 

· ,.Holder ·_of Plenary· Retail .Consumptio~,· .. :·) 
,~ ... Lic.ens,e . .C;;.6, ls sued by, the. Boa rd of·. · · : ·: 
·. ~ldermen o:f the Town of MorristownQ ·_ ··) · 

• ·- - - -- ,.,;,. ... ._. ·• - - 1·' -- ' - • - ._. ..:. -..0 ~ _;, • CllEl:I ~ - ~ ' ...... - •• 

• I - .- ' ·~ • ' . '' • : • ' • _' • ' • ' 

·: :·:coN6LUSIONS<.:· .. :' 
.·,AND.,,,· 

. _ ., o.~PER . 

,'t., 

• ''"'1 

. .:Louis· Wine.r, ·.Esq:, Attorhey for. ticeri..se.e · .:·.. , . . ·· ·. ·.·. _ 
·Edward· f• Ambrose, Esq.~ Appearing for Division···or Alcoholic·.·. . . 

· · · Beverage. Cont ro.T. _:_:_:,>··.-... ·· , 

. BY THE. DIRECTOR:• 
_,., .. -

.. _. . 

· · The Heai"er has .filed::·th.e roilowirtg· Re·port.· .. h~reiri: · 
. ; ". 

-. .. · .. __ .: 

~: :; ; < 

•' :·. · .. ··' 

··. · L.iceriS.ee-. pie~ded not .·guilty· to. the fo1lo\Ving · charge·s :-,. > · 

·· '.'L,,.;: Ori. .. July 16, 1964, -and prior" :there.tci'j .· y.ou allowed,·:.· . . . 
permitted and suffered gambling in. and . upon'. your ' .. 

. licensed premises, viz,,, the making and'· accepting · 
of. bets in_ ~·lottery, coID:monly known as:· the •numqers: 
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gr:l.me '; in ·viola tt on of Rule 7 ·Of State .Regul.a tiOll:· ·No .. 
~m. 

"2 .• On July--16, 1961~, and prior thereto, you allowed, 
permitted ?-nd suffered tickets and particip.ation 
rights in a lottery J commonly known as the •numbers 
game•,. to be sold and offered for sale in and upon 
your .lie ensed premises and on the -aforesaid d~te of 
July 16," 1964, y~u possessed; had custody of and 
allowed, pe-rmit ted and suffered such tickets and 
participa:tion rights ln and upon your licensed 
premises; in viola ti on of Rule 6 of State Regulation 
No. 20." . . . 

Three Division .. agents,· in c·ooperation with officers of 
the Morris County Prosecutor's office, particiP,ated in the inves­
tigation leading to the charges preferred in this. matter. 

Agent S testified that, pu;suant to specific assignment 
on Thursday, July 16, 1964, he entered the licensee's premises 
and ·seated himself at the bar. Se.veral other .agents at. the same 
time were stationed immediately outside·the premises in the 
company of investigators from the Morris County Prosecutor's· 
staff. This agent ordered and .was serl!ed d. rinks by the bartender 
(la. ter identified as James Norman Banlts - also known as Cuz) • 
There were about ten OI" twelve _other patrons in the. bar at 
this time. · 

· Agent S obse"rved an individual (later iqentified ·as · 
Thomas F. Wynder) enter a telephone booth, which was located . 
immediately to the· left of the bar near where the agent was 
seated, and answered the phone which was thel1. ringing. The 
door of the booth was left open so that the.agent was able to 
hear Wynder 1s voice. Wynder stated, "Wait a minute," placed the. 
receiver dovm and went to the c~sh regi~ter behind the bar-where 
he picked up a brown paper bag. He then returned to the tele- -

__ phone booth and started to write down numbers on the paper bag 
which he was obviously receiving from the party at.the other 
end of the telephone. The agent ohserved that he was making 
notations, "Number notations. He ·was making three digit nota­
tions with dashes and f~gurese '~ While he was making these nota:-· 
tions, another colored male ran into the tavern and shouted "Get 
out of that booth, stop writing those· numbers, get rid of that · 
bag, they got them all next door, everyone of them." This verbal 
alarm was clearly heard by everyone,· including the bartender who 
was standing directly in front or· the agent·~ This person added, · 
Ytthey got them .all next door, everyone· of them, ang whe.re is Red 
Sam." 

Right at this time Prosecutor's .Investigator Spann 
entered the premis ee whilE:: Wynder was still writing numbers, and 
immedta·tely placed him under arrest. The agent went on to 
describe the numbers recorded on the bag as being clearly lot-. 
te .. ry numbers, and explained the method used in setting up .. those 
numbers as a lotteryo 

Immediately after Wynder was placed under arrest,. the 
telephone ra~g again and another patron answered the phone and 
then shouted to the bartenffer "Where is Red Sam?" The bartender 
sta·ted fue.t he did not know, and the agent asked the bartender t~· 
give~ him a pen, -whichhe did. As the patron re-entered the . · 
tc:;lephone booth, Banks _admonished him noon •t write any numbers 
in their, get out of that booth. Canot you see they go't them 
all next door." At this time several other a.ge:q.ts entered th~-. 

\..; 

l 
·' 
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premis e:g in .company of Prosecutor gs detectives, 8.nd Wynder and 
Banlcs vmre thereupon taken from the tavern and brought to the 
Prosecutor'~· office I> 

PAGE 9~ 

Wynder was thereafter questioned and executed a signed, 
·voluntary statement which was admitted into evidence. On cross 
examinatton the agent described more fully the notations on the· 
bag, identified the bag as a lottery slip because it contained 
lottery nu.rnbers, then further described the s.earch of Wynder and 
the :tnterroga.tion that followedQ He also emphasized that the 
bartender· was standing facing him on the servicr:: side of the 
bar and was in a position to observe what was going.on and· to 
hear the conversation and loud warning as hereinabove set forth. 

Investigator Francis ~JG Spann, Jr., of the Morris 
County Prosecutor's office,i1 testified that he arrived in the 
vicinity of the premises at approximately 3 p~me on the date 
alleged her~in, accorLparded by two ABC agents and Inspector 

. 9,chaufberger of the Morr ls County Prosecutor's office~ He 
·stated that ABC Agent S first entered the premises at .3:2.3 p.m. 

· and that he· followed him therein shortly after 3:30 p~m~ As 
soon as he entered the premis_es he arrested Wynder and found in 
his possession the bag containing the lottery numbers as above 

·.described. _ After questioning Wynder he requested that he sign 
the bag, which he characterized as a lottery slip, and then 

. brought him to the prosecutor •s office where the statement was 
taken.. He also insisted that he observ_ed Wynder writing the 
numbers on the bag as he walked toward him, whereupon he placed 
him under arrest~ On cross examination he admitted that at no 
time did he see the lie ensee on the premises at that time ft· His 
search of Wynder disclosed a total of $35 in cash in his wallet 
and $9G91 in his pocketQ Wynder had no other lottery slips in 
his possessi on<l> 

Agent D participated in this investigation and entered 
the pranises at about 3:40 p(jmQ At the time of his entrance 
therein he observed that Wynder had already been placed under 

. arrest for alleged possession of and writing lottery slips ·on 
the .premises. He was shown the brown paper bag which he identi-

.· fied as a "lottery· slip commonly known as a numbers game@ n While 
· he was in the premises the telephone rang again and he answered · 
the phone., A male voice asked 1 if Cranshaw was theree He told 
him that he was not there and asked whether he could be of any· 
help... The voice saidj "I have some stuff for him and it is late • 
. Can you get him to the phone@ n Agent D answered 1 HHe is busy out~· 
side; what do ~au have, some nmnbers, you can give them to me· and 
r will give them to him" ff The voice then said, VYnever .. mind, I 

·,will see him myself, and he hung upo" · 

On cross examination it was developed that Wynder was a 
. part-time. bartender employed by the licensee on week-ends; that 

Banks denied having any knowledge of numbers activity or part·i-
. cipating in such ope rations o · · 

Thomas F., Wynder j testifying on behalf of the lie ensee, 
presented the following version: He is employed as a part-time 
bartender and works on Friday and Saturday nights. He was admon­
ished by the Ile en see not to engage in any "gambling, number 'Writ-
ing, horse betting or any other gamb]ingvr on the premises at any 
timE;., On the date in question, which was a Thursday, he played 
golf du.i-:ing the morning at the Masdabrook Golf Club and returned 
to his home abcut 3 p.,rrh His home is located next doo:r to the 
lie en sed prernis es~ He then entered the premises as a patron and 
heard the telephone r lng" Someone said it was for trWyncler, tr and, 
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when he answered the phone, he learned that it was a friend of 
his by the name of Willie Jones, who discussed with him the 
possibility of playing golf later that afternoon. As he left 
the phone booth he was accosted by police officers who placed 

··him under arrest. He insisted that the lottery slip, which was 
the paper bag in evidence, contained numbers in his handwriting 
but that in fact they were not written that afternoon but, rather, 
in the morning while he was on the golf course. He was there­
after taken to 'the prosecutor's office where he admitted giving 
a statement prepared in question-and-answer. form and signing the 
said statement voluntarily. He specOifically denied answe:r;'ing 
certain questions in the statement to the effect that he was 
writing numbers in the telephone booth at the time he was appre-
hended. He also denied that he had given a number of the other 

\answers to questions contained in the statement. Specifically he 
denied the answer to the questions as follows: 

"Q Any otter questions and answers that you say 
you d:ldn't give? 

A I didn't give this: 'Where did you get this bag 
that.you have written the number bets on this date 
in the Downtown Tavern in the presence of Inspector. 
S, whom you know now to be an Agent of the New 
Jersey Division of Alcoholic Beverage Control?' 

Q Were you asked tht question? 
A Yes, I was asked that question~ 
Q What was the answer that you gave? 
A 'I had it when I went in the bar. I took it in the bar.'" 

He also denied that he answered the question set forth in the 
statement that he went behind the bar and picked up the paper bag. 
He further denied that he he a:rd a man running into the bar and 
shouting ttget rid of the bag, don 1 t say anything." His answer. to 
that was "If h~ was, I didn't hear him. 11 He similarly denied that 
he had written any numbers in the licensed premises ·an the date 
in question. FinEtlly he asserted that, although he signed the· 
statement, he did not read it prior thereto. 

On cross examination the statement was used by counsel· 
for the Divis ion to contradict the _testimony heretofore given by 
Wynder.. The witness asserted that, when he entered the tavern, he· 
did not go for the purpose of purchasing any drinks but nr just 
ha.pp ere d to be ·walking in," and that in fa.ct he was the re as a 
patron. 'When he entered the phone booth he remained in there 
for three or four minutes and spoke to his ·friend Willie Jones. 
He further described the· bag on ·which the lottery numbers were 
·written as one of several bags which he kept in the glove com­
pci.rtment of his automobile, &.nd· tha.t the m.unbers inscribed · 
thereon were actually so inscribed on the morning of the date 
alleged. 

He was then asked the following: 

"Q 'What did you write them for? 
A Well, I don't know what I was going to do with them. 

~-*1t-~~* 

Q Did you wri tf; them out a.s numbEH'S bets? 
A Not particularly as number bets. 
C;. What are they? .Aren't these numbers bets? 
A 'I'hey could be any numb er of things." 

Jl.nd. .fur t r~e r : 
nc~ The[rn number:;; didn't mean anythlnr; to you and you were 
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Just doodling, why then. did yo1i put. the bag. up on. ,~he' 
. sun visor? Do you have any ansi}rer to that?· 

A No, I :couldn't .. answer that~ n 

And · ·r11rthe1· ~ 

''Q vJhy did you put it in your _pocket? ·You say the bag had 
no va.ll:.e to .you w-ith these numbers on,. did·· they? 

A No .. '"\ ., 
' . 

Q· ·why did you pu:t it in your pocket? You :have• no answer.· 
to that? 

A No, I ha.ve no answer to tha to" · 

. Ile' was then questioned about the statement a.s follows: 

But you did answer the questi'ons that were·· asked of you 
in the statement ·but you say some of the answers are 

· different from wba t appears on the· paper~ . Is -that right.? 
·A That's rig ht !I : • . . · .. . • . , . , · : ·: · . 

Particularly when-Investigator Spann.fro·m the --Pros:e·cutor.•s· 
Of fie· e charged· you with· number writing ·or possession or· -· 
numbers, you knew what he was_· charging you with; ·didn.'t 

. Q. 

you? · =· 

On that bag; yes. .. . _ . . ·:.: · 
You ~new what.he was charging you with? 

A 
Q 
A 
Q 

Yes.'. . . . .. · 
Did you at any. time say to him, 'These aren't number$, . 
this is just some doodling I •ve been doing'? You · · · 
never said that to, him, did you? · · 

A They'd make a joke out of it." 

And f tir the r: 
.. 

"Q Do you know anything about· numbers?. · 
A No.. ., 
Q 'Did you ever take a·rium~er?. . 
.A No .. "·-· 

··.' ·' 

At this ·pofnt_ ·I asked the witness the .following questions: · 

nThe Hearer: Well, now, didr;t 't you· tell ·us· or.i' ¢1.irec~ 
examina,tiori, Mr. Wynder,· that. you write numbers 
except that you.didn't write them in these 
premises? · ·-

The Witness:·· No .. :.l . . . .· . ·. · . .. . 
The Hearer:. _:Didn ~t _you. say .that yoU: wrote. ntimbers. that 

· morning ? .. · · · · · · · · : .,, · 
The ·_Witness: At-··no time. . .. "-_ .· _ . 
. 'fhe Hearer;. Didn ':t-·You· say these- were. your .own· bets? 
The Witness:· Yes,::: right here, the ones on ·this bag.· 
11he Hearer: . Yes. '·Those numbers were.your own bets? 
'rhe Witness: Y:e::>o:" 

J.~nd f tr th er: 

rt The Hearer: Yes o But didn't you say that they were yqur . · 
· ·m,1n bets? ; 

~f.1hE~ Witness: No.· 
The Hearer: You mean you didn 1-t. say that? .. . . . ... 
1I1he W:l.t:mjss: ·.,Ir· l'._diO., .. I. didn't intend·.to .·sa:Y- ·th9.t"'' 

• < ' ' • ~ ' t._ ' : ' ' I , 

Tht w1 tness · t:ras then, further exam~ried upon llis con.ten~ 
" tion ·th.at bis answers. to .the questtons put to· hi'm wer-e me.rely ·. 

HyesH or rr'no;;. Yr A number ·Of other .questlon's. were dir·ected. to~ his 
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attention f roni the statement a.nd he admitted th&t the full a.n-
. swers given to thos·e questions were given by hlm .. · He maintained 
that, when ~e was specifically asked. whether.he was .~riting 
numbers in the phone· booth, he gave no answero ·I.t was further 
developed ~hat this witness knew·how·to.r~ad and·:write, a.nd had 

· comple.ted·two years of high school" · · ··• ·. · .· · .··' .. ·. 

. Willy F~ Jones, testifying on behalf .of the licensee, 
recounted an alleged telephone conversation that he.had with 
Wynder on July 16. Whm he called Wynder at the lie ensed prem­
ises he stated that he mad'7 an appointment to play golf with him 
later that afternoon but that appoiutment was never kept because 
he clidn •.t have his golf clubs with hime . ·However, he a.dmlt ted 
that ·he dtdn't try to communicate with Wynder to tell him that 
he. could not keep that ~.ppointment<» ·. 

Nicholas J. Cost.anzo. (the :licensee). ·testified that he .. 
·opera~ted th~se. premises p~rso nally f.or·:_the' past. sixteen years 
and· that the· tavern was owned by his:.· late fa"ther prior to that 
time'.;: ·He employed .wy.nder as·~ part-time :bar.tender. on ·Friday . · 
:and·>Saturday eveni;ng.s,· and Wynder. was ·not. ,employed on any other· 
days.-,·. · ·· · > · .. · · · · · ·· · · · · · · · 

. :.·. - -.... James '.Ne ·Banks (the bartender and manager of these 
premises) testified that he personally·instructed Wynder with 
respect to.the rules and regulations, and specifically with 
re-spect to gambling on the ·premise'So He.denied knO'wing that 
Wynder~was engaged in any number activities ·and sta;ted that the 
:fir st he. saw· Wynder was when.· he was arres-ted by the police offi~ 
c~rs.-._ He explained.that,· because· of the construction of the bar 

·~,:ar~9._tt().~- Cl-.~~·angement.s·. of b<;>tti,es .on .the b~r,: his view W?-S ob- . 
. ,J3tru_s.ted :sq. that ·he ~could not see perso'ns comlng intd .the tavern •. 
41.~though,he ·ad.mit_ted· that someone: had· as~ed. him for a pen, which·· 

,Jl.(i; .. Q.ande~· -~o ·.him,:; h~ ,specifi.cally_ .dE?nied. ·saying;. noon,.~ write . 
.,;~.ny .. :·11umbe~$_-J;n· the·.-booth. 11 :. On.cross examination·he stated that 
,-))e:·.· had '.k'.nown.· Wyndex-. for: .. thr·e~. or· four years.· and· never knew 'tim 
-·t'o_..:~1.:ri t'EL-'a:!1Y::· irtl!llb .. ers ~;·_~ Jie .. also".r.ei tera ted. ·that J1e· did not see . . 
'..::11YPd_e~\;:.¢P~e:":~~~p :.the,::t.f3.V€rn~·t.hat .:.afternoqn·p~~aus~· ."I .was· busy .. rr . 

. _ -· :::'lP.':'.r:~.b\it._t~£:t :Ag.ent: B: ·testi'fied. -that .the bag was i10t iu 
·the j)Qcke-.t·:.:·9r:: Wynqer·,.:-. but·>was . actually in· Wynder' s ·hand o ... He also 
·.J~0stated' ·his·:.~tormer-'testimo-ny ·to.the ef.fect-:that.the answers· · . -
·_·,.giv.erj. by'~ .Wynder•,: as-: 'ret~ec_ted i!l the s·ta_-temertt, : were those taken · 
· ve1~batim· ;from .. ·tmt ·witness~- ,;· · · · · ., · · - ·· · · · ._. · · · · ·· 

i ~. :. ' . . 

· < .. , : .. ·, _. :: · -.. ·._.«t'. ·have· .set. forth in"-considera.ble·, ·a.'eta.il. the testimc)ny · 
: .·.'.ror ·the.: Div.is_ion and for· the lie ense~ iri. order to· obtain an ob-· 
< .. jectlve· pe-rspective. of the· actipns vihich .transpired pri the date 
:<.1n question.. We are -dealing here 'Yi th .purely. dlsciplinary mea-
~>sures and th_eir a)..le ged .- infraction~ Stich proceedings are civtl . 
.. i'n nat.ure and not cr-iminalo _. I<:ravis Vo Hocl~~ .. 137.. lL._J.;L .. · 252. 

ThEJse cases .requir.e p:roof by a prepond.erance ·or the believabl~ 
evidence only Ci - Butler Oak ·Tavern. v <) Division· of Alcoholic_ 
··B~yer_§.£.~ Contra l~ 2.0: N c Jo J.7 3;.: 3~1956) j Fre~yfl anCf15lttala :>'. 
v-~·.,Davis;i etc.,. 6,4 N0J~ .-'Supe~re·· .. 21+2;2-480 "·: .: ···. · · : .: · · ·, 

</~;.'. Y • -~·. ftt:rther · Princi~le sholiid ·be Set !'or th. No fosti., C 
~-Jhony:-. rieeg_.be. believed. in .these«· cases bui;, rather, <the hearer· ... 
·~mt\$,.t}i.J.w:~ys·: credit as much 011: as little·. a.'s. :he_ finds" ·reliab1e" ,-; . 
. i<wigm_c>r.<:?~_J!~vid·en_c;;~-' sec-::~· :2100...:. :(~rd .. ,Ed:& ·l.940}; Gr~enlea.f ~ .. ,. .. '. . 
. Ev.ide!fc!#i.·,:.,, sec~ <:201" .Evidehcej: ,td ·,be _·_belie~~d; i~ust., not:··only_ ·. .. 
proc·eed '.frqm ~~tpe mouths of cr.edib1:e wi ~~1ess~,s, bu~-: mu~t bEt .. ·: '°·.· .·:: :: 

c:r·ed.ible in: t ts elf,-~ and must be.· su.ch · a~· . ._,qomr110.n-.expe:i;:i~,nc e C\np. .. · 
ob.servatlon ·o.r. mankind ca.n approv~ ~s· proba..ble; 1n the ·-circ~-: .. 
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stances .. _ .fu2fililll-lOJo~~.Bon:g.et'1 16 NoJ0-~ 546; Jl§Jio v~. Gallo,-·-::··: .. ,·· 
66- N .. t.Tq, Super .. 1.;. The accepted standard of .persuasion. relat-.. 
ing to testirnony. gov~rning the trier of the facts fs 'that. the 

. dE~tm:rnina ti on roust be. founded in truth. R1.lcer .v,, John Hancock 
L.tfe J,ns .. Co~·"· 129 -N~J ~L. _508; 511~- .. -- · . _ ,- ·-

. : ' ' . ;,• ~ . .' 

My c.s.reful -~analysis ·and evaluation of the testiinorty _. · 
lead me to the up.mistakable conviction that the.version a.s · · . 
given by the agents of what transpired. on U1.e date in question· 
:Ls a credible, ffi,ctual and true version. On. the contrary, I was. 
si.ngula.rly.Uriimpressed with the credibility-of either.the bar-. 
tender Banks or of Wy_nde:.r.. ·It is. obvious that. the agents ·ba.·d no 
improper motiv.e in tE;Stifying as they did) nor dj_d they enter·. 
i.nto any conspiracy B;gainst the licensee. They had never seen 
the lie ens ee before' had- not' visi t'eq. his premises -either before 
or.after the date in question~ · 

I find part}icularly lncredibl.e the testimony o:f Wynder~ 
His testimony is ful:l of. contradictions and· ihconsistencie_s and, -
indeed, of a bsurdi ti~,s. For example, he first testified that. 
the lottery slip in the form of the paper bag containing lotte~y· 
numbers was prepared by him ·for his own use on ,the morning of 
the date charged and that ~e .did not_ engage in wr.it_ing. numbers 
j_n or at the licensed: premises. On cross ·examination he went 
even furth.er. He .not'.onlydenied that he.wrote any lottery num-. 
bers, but insisted ·that _he didn •t even know what lottery numbers 
are.. He· further denied that the numbers, which were manifestly 
in. the form of lot.tery numbers, were ever prepared as such and . . 
that .they were just r~ndom numbers which he had inscrtbed on the:· 
bag earlier that day.: He was ·then very closely cross examined · · 
wlth respect in a s.ta,tement that_ he. had.voluntarily· given and , 
execute¢! in .the pro·seoutor •·s office, in "rhich he admitted tak:... ... ·'. .. 

. ihg lottery' numbers o:p. the telephone ·1n the licensed premises .. .. 
At fir s-t "he .. s ta t.ed that 11~ Iµerely -answered "yes" . or "no u to · 

: qu~sticms tha.t. were_ .p'ropound~d. but,·: when· it was pointed out '' 
-. ._that -~ixteen" or seventeen ·of· ·t:q.e questions -were answered narr_a ..... 

t.:tve).Y:~ ·he admi.tt.ed that at lea·~~\ some of those were given by_ 
'htm'. in. verbatim form.-: For the ·purpose of contradicting his _ 
t:es'timony; this, co:p.fessive·'statement was admitted into evidence;.' 
ln..·view':of the fact".tl.iat-he was. merely a part-time employee, 

··,.·.:Work;.tng · ort' week:..:.ends, : and thfs ·offense~ took. place on Thursday, 
:·T shall ·not t'ake this !statement into .consideration as affirmative 

: ·<or .. suppor~ive_ ·evidenc~ fn·basing.·.my d~tertnination herein. How~· 
·:ev~r~ ·th~- statement w~s used tq -contradict ·this witness v testi-

" .~OTJ.Y .and .. in effect wipe~ the ,slate clean; .so far ·as his testimony 
·.:.is concerned., : ., · · · · 

,• . \. - .·.-.; , 

...... ::.:.:: :. "--< ·. · . .-" ~er:~for·~~· .we -are -i~rt:. yTith 'the.consideration of the 
"·:·:_merfts, .upqrt ·the· testimony·: of .. the· agents »as cfgainst the testi+ 
/'.}:::moriy · .. ()'f ··«th~~ b&r-t;.ender "'Banks',::'Jone·~ ·and· the license~0 . Banks' 
'-:;:\;t'.¢.s:t~moriy. ts." subsi;arit~ally ·a ·d~nia1:,that he knew what was hap~ 

<?·.:'.'.pening_ .. a.t· that time. <He states in ef.fect --.that. he was too. busy-
<<;' .. J,~lth:.·s_erving _-the other· patroris :t.o ·make any -observation; that in: 
·:}:-.:\f·a~c:t ·his .v.iew ·wa:s ·obstructed. so that he. did· not see Wynder enter 
.J~:::;~he .. '-.'.-t?av~rri;"-:.tp_-_at .he he:,ard ·po telephone_"·calls;. that he did riot . " . 
. :'>-;"s.ee .. Wynder: come ·behind, the ba.r. to· pick lip one .of the .bags on_ . 
:·/:'·-~:Jaic h'.·.-.r+e- -~$.,ll~gedly took .a bet .ove·r the· ·:telephqne F that he hanqed-.­
,.:-.\?-'>:._p€11:--~tC? ·a per~o~·,with9ut .know1ng wha·.~- the purpos·e· was;_ .that; ·· · 
::·:}~-~~~:Y:,~~-~,./:.~-.¢(.--·~1~":. pot: eye~ hear. ~he· ad~~-ni.tory .. shqut~--,~~ -.. t,!}e persqn> 

'.:,,, who·: en t_ered . .tl}.f.:1 .. tavern while - the agents .. _w.e·r~. th_er:t-~ -._pr.esent. ·,. ·.-

' :·", .. · . · <r• c~~sider an of this. unbelievable· because' I f~el it 
: ?~ji,:'.a·.'..:l)~t~:~:titt§'-.inip6i:;si'bJe .for· :1irii' not to' h~iye''.:witfr~essed "mid, op)3erved 
·<-::iif!{i-i,t,::~ii~fl:hsp'tr.~«i:;a.t:-tha.'t· tirqe_.fi:~drit:'Whe·1:e J1e,:_~a.s ··$ttmdlt1g¢· ;., __ ·.,, ..... . :· 

.:_::;:~:.~;:_, .. (;:;,(_L",\:·:::·'.:~\'::·,~>'<:·: .. ·:...":· '."': ',, . ' • ,; . ,' ., ' '·."·' " ' ' " ' ' 
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. Agent S testified that Banks was .standing-in front of 
him at the sei .. vice end of the bar while Wynder was taking the 
.bei~.s ... on .·.the telephone. Banks was in the .immedia.te viciriity when 
.ttds.J)erson came in and 'IArarned Wynder to discontinue ta.king 
b.c~ts· because of a raid that was taking place next d_oor. It was 
testified that Banks hlmself shouted to Wynder, "Don't write any 
numbers in there, get out of that booth. Can't you see they got 
them all next. do0r ., " · 

!·am also persuaded that Banks knew of Wynder's activ­
-lties because there is test.imony that Wynder had frequented 
these premj_s es a.nd apparently was receiving telephone ca.11·s. 
Even Jones admitted that, when·he wanted to reach out to Wynder, 
he would phone. the licensed premises e 

There is also some evidence that one of the agents re-. 
ceiv ed a phone call for another person known as "Red Samn, in .. 

_order to· have bets placed with him'* I, therefore, conclude. tbat 
"the bartender knew of these unlawful activities which were tang 
c~_rried on on these premises,, · 

There is no evidence to.suggest that Costanzo. (the li­
censee) was on the premises at the time that this activity was · _ . 

:.go~ri.g on.· . However, it is a well established and .fundam~ntal prin~ . 
·.-ciple· that a lie en see ·1s responsible for the misconduct of its . 
employees and is fully responsible for their acti~itie$ during 
their employment on lie ens ed premises ct Kra.vis ¥~ Hock, §Upra; 

.In re Schneider, 12 N .. J~ Super. 449; Rule 33 of State Regulation 
No •. 20.. Thus the responsibility of the agent (Banks) becomes . 
.the responsibility of the licensee and does not depend upon 
his personal knowledge or participation. In fact it has been. 
li~ld. _that the lie ensee is not relieved even if the employee 
.yi9lates his. express- instructions. Greenbrj.er, Inc. v. Hock, 
.14 N •. J. Superll 39 (App.Divo 1951); Fct & A. Distributing Co• 
Va Di~ision· of Alcoholic Beverage Control, 36 N.J. 34. Cf~ 
Mazz~ v._Cavicchia, 28 NoJo Super. 280; 15 N.J. 498. 

: . . .. So far as Banks is concerned, it is obvious that he' . 
· ca.·nnot avoid his responsibility as a. manager of these premises . 
by.merely closing his eyes and ears. It has been consistently. 
held that liGensees or their agents must use their eyes and ·. 
·ears, and use· thein effectively, to prevent improper use of the 

. prenis es. Re Ehrlich, Bullett n 1441, Item 5; Bilowi th v. 
Pas sa.i c ,. Bulle tin 5 27, I tern 3 .. 

. "" ' . ·~ 

.. . . ifost c~rta.inly, from the· evidence presented it is · 
. cle~:tr. that the lie em ee "suffered" numbers writing· and. gambling· 
·to·.- take :place on the -lie ensed premis~s •. As "the Supreme -Court .. · 

·_-$a"id ·,:in Es~~olding Cqrp. v·. Hock, 136 N.J.-L·.· 2S, at p. 31:. 

'j.t 

... _ ·''Al though the ~rnrd 'suffer' may require· a 
·different interpretation in the ·~ase of a trespasser, 
-it:imposes responsibility on a licensee, regardless 

··.of. knowledge, where .there is a failure· to prevent. the 
.prohibited conduct by those occupying the premises. 

·:. ' ... with his authority. Guastamachio v~ Bre·nnan, 128 Conn • 
. · : }56;' 23 Atl .. Hep .. (2d) l~.o." . . _ ·. - ·.: .- . 

. ' 

· .... -:· . : Uncle!' ali of the· c:trc;mmstances appeart11g- .. 'herei.n., I.· '!'1nd ·. -
_ _.· thit.t:,.;the _:-·Ltc ens ee a.llowed, permitted and suffered ga.mbling_ upon 

the lie ens ed. pr cm is es, · i e e,, ,: the making and· accepting ·of· bets in 
a .. lQ.t.<tery, and tba t ·he a110"wed, permitted and suffered ticke1ts 

,··.· .-a.n4'<pa;r,ticipa ti on rights· in· a· lo~te;r-y, .. comrhonly known as the(· .. 
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"numbers .game," in "and upon· the li~ensed premises,· as charged, 
.in. violati.on of Rules 6 ·and_7 of State Regulation No •. 20. ·I · 
conclude ',;:that· the Division _}las, establtshed the truth of these .· 
charges ··by~a fair pr~po:r:der1inc e of the believabl~ evidence, ~nd. 
indeed· by $Ubstantial evidence. ·. . . " , · ·.. . . .. 

• • • ~. • ' ~ • . 1 , 

.... . . . : ~ . . . ._· . ' . . . ' . ·' ' . . ' . ' . 

. . . . . ... ·Lie en.see has no p_rio-~ ·adjudicated recorcl.. In the . 
. :me~orandtim ·submittedjby counse1.·ror the licensee he'urges that, 
.. stnce· the 'Ticensee h*s had no priur·adjudicated record,- the-. 
·.penalty:, ·should be he+d. to a minimum, · ~i ting earlier cases·.· ... 
Effective:.Ap_ril 27,· .~964, the· Director _·esta_blished ·a· sc.hedule 

. or.higher 'penalties_ ~n gambl-iD:g_ caseso ·_Re Mellolark,· Inc_;.·,· . 
· .. ~Bulle_tin.1573, Item. i.·; ·There. appear to· be .no .mitig~ti.ng cir~· 
.·:cUn1s·tail'ces prese:qtedl.in 'this .case' which: would' warrant .the·'. im~ 
· posltion .of ·.any pena~ty J~ss t.han "°the minimunr now meted~ out in 
·:violations. of this;:kind~ .. ·It, -is therefore. ·recommended that an 
"'·order. 'be. entered stispendirig_ .. th.e. i:tcens~. for.'· sixty days.~. Rei 

.. Mr.Piace·i'Inc.1"BUlletirL.1577,-.ItemJ"· ·· ·' · -
• . '·'. ,. . • ' ' . ;. ' ' ' l ' •• '·~t,· -.. ;. ' :·~ ·~ .. - ·: . . ... '. ' . -' .. 

,. ', .,. , ,,. .. - <-.r~" Conclusions and .. Order ,) .··,· . 
..... ... '• . .·. ~- ':· ... ::-'· :;::J·'" .. -..:_:'. !·' .. ... , ' ._·' . ,·. : .· ...... · : . . '. ·, . 

. :<:· :,·, . .-. .. ; . ·::· .. ·No_',wr·itte:n;·_.exceptions- to· the ·Hearer:1s': ReporJ·.were ·· 
filed···with m.e ·wi.thin·l:the, ·time· limited· by-· Rule·: .6. of ·state· Regula~: 

~~~~ ,!0 •,'Jt · ~ <; ' . ·f; , ·· .. · · . . · · .· .. · .. . ·. •. · . · . . . . . . . . 
. ,'_,;_., ..... '''~.:-:.~ .. ~\: ".:='':'·J:·;11~ve_=':p.o.tl$.idered the.' transcrip~ ·of testimony,' the 

.. e:x:h:ibi,ts.·r tne.<m~m9:ra$dum 9f ·counsel for ·,the. licensee and· the 
~~a;r:er}~ ·-f1epo~ ~~,_:,<a-ri~ ; .. m_ake. the -.fol~owing · coillIIlents: · · . ·· ·. =. •· · 

• .. :: ·:,X.{. ; A ~~;eru:l ~eading of the teStililony in this . C:ase dis- . 
c:I.os~~~\.ce:rtain~·1nacc~racies· fn ·the Hea·rer 9s Report.which s]iould 

. h~_.:·,e;9·rte.:c_tf?~~-. -::,~I?:-':th~---,l~st line . of Page· 2 ·of.· t_he·Hear~r 1s _·.Report 
. -ctJ1.e-.. ,wo:rds -"othe·r p~ t:ron"- should be substituted-. for the ·word: .. · .. · 
·· ~-':'-'ageri.1;;}'-; : ::ind_ .. oil. Pa.gGJl1·, line 12, · the. words. -''the. other· patron'"· 

· -~, shq\i~d.;·,·~~:: sµb_?~~tut_ e1~:,.,P?r. tli.e_ word . "Wynder~·" . . · . , · • - · · · · 

·· Rea;ti~~;:~!i~~i~tt~f ~e~~~~a~~at~~·. ~rit;~f e~~n~:r~~r~h~m!s O~. · · 
~yrider·• ~f testimony~·. ,- · · · 

; :j ~ 

,:':·.,_:._ r1// •. i< shall. not-t-~ke· this statemeht'"int6 _considera-
. ·.·. ·:_:tiori-as: affirmative or· -supportive._ evidence in basing 

·.·.·my "d_eterm:t;riation.iherein~·-. How.ever,· ·the .. ·statem8nt was· 
: <.used <to: cont.radidt: this witness~- testimony _and ~n .. · 

. ·: effect wip-es the! ~lat-3 clean, _so fa~ as his testimony 
" .. is, concerned. ·1 .. .. • . . · . 

<_, ... ,;'..:/,.:!;< ... :.-.,.The r_efo'r~; Jwe. are .. :lef·G'.'- with'. ,~h'e_,·q_.onsideration .... 
·".:~_-"·:o·f~'-the m·erits up:ori.thEf .tes1;;imony·'·o·f. the agents as ·against 
>: ... the· testim_ony ·.of.i the bartender .Bariks, JoneG and the .. · 
_:/;·+1ce_nsee~-·~·,":~1-',·.·:.:i'·. · .. ·· · · ._ .. . :«< ··. · 

',-· I 

(-~~., .~ .-'_>'.~· .. ·.:·:.· · .. /.·:~-- ,.'.·'·.:." ... :. ',. ~ .· ' .. ·.:··.' .. 
. II1,:my · op:tnion1·· the·. He·ar.er-:·w·as"iri err.or when he· commented "and'..·· 
ip'_:~eff'.ect-.-_wipes~·: the: .slate ·clean;· so far: as his .. testimony. is·_ .- ... 

' ,. ' . . . . . . ,, . . . . . . . ' . . 
. qonc_e_1:'ned~'··\.c.nd. -.did not .consider. the testimony of Wynder. alo1ig_:,,: 
wit_)l'_ally'of.: the othef ·t.estimony. :··Thi_s· is not a situation- in.~··._ 
whie:h.- a· ;party.~ is·· surprised by adverse. testiL1ony of a witness·. ·-.· . .­
·cB..lle'd<py him· introP,'4..cing ·a. prior contradictory ,sta te1nerit· fbr:./· :· 
trie:.p\1rpose. of ,neutr~lizirtg the .. effec_t. of such. advers.e t'es'..ti~ .. 
m.orty~·.' ·Bee· State v. · D 'Adame, 84 No J ~ L~ J86 (Ee & ·A., 1913) ... , The > 
·witness- ·herein .testi]ied· on behalf of .. ·the lic·ensee .arid riot the:-. · .·· 
·Div is 'ion. >on" CrO ss' 'exa.minci t:i. on he was confronted wtth the .;:LI_i~ .. J'• .. 

dohsistencie s·:· cont.airted· i-ri the.statement •. · Su.c.h qontradictory_·· . ·· . , 
statement by a witne~s may always be shown· if a suitab~e founda-
tion 'be laid t'he ref or for the purpose of affecting his credtbili ty .. - . 

::-~nd. no:~ as . substa.n ti ve, evidence •. , Schneider v .. -:Prei_s_,:: ·79;· .N. tT .. Sup~t •: ... ·: 
.. ; 
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, ,4,90 (1963) $ The Hearer -should ha.Ve, considered the testimony of 
WyndEn~ along 'with all of the -other te.stimonr in arriving at his 
,conclusion •. 

Upon consideration of all of' the testimony in the ease, 
lncluding that of Wynder (whose testimony cart be glven little}!- :if 
any, ·weight) and wi.thout giving any affirmative or substantive , 
value to the,sta~ement in and of itself, I adopt herein the find­
ings of fact and law of the Hear~r except as they have been modi- -
fled as above €J.nd find the Division has established by a pre­
ponderance of th_e evidence that the licenseejl through his, agents, 
knew or should have known that gambling was taking 'place on the 
licensed premises as alle-ged in the,_chargese .I therefore find 
the licensee guilty as charged~ ' 

Accordingly 9 it is, on this 28th day of December 1964, 

ORDEHED that Plenary R.eta.il Consumption License C-6, 
issued by the Board of Aldermen of the Town of Morristown to 
Nicholas Je- Costanzoj t/a Downtown Tavern, for premises 97 
Water· Street, Morristown, be and the same is hereby suspended for 
sixty, (60) days, commencing at 2 a.in .. Monday, January 4, 1965, 
and terminating at 2 a .. m,. Friday» March 5, 1965e 

JOSEPH P ~ , LORDI 
DIRECTOR 

4. STATE LICENSES - NEW APPLICATIONS FILED0 

Spatola Wine Company of Pennsylvania, Inc@ 
1900 South Delaware Avenue 
PhJ.ladelphia, Pennsylvania _ , 

-_ Application filed January 27, 1965 for place­
to-place transfer of Wine Wholesale License 
WW~14 to maintain a warehouse at Route 38 East 
of Maple Shade Circle, Maple Shade, New J 9 rseylil 

Herman Weiner 
t/a Silk City Beverage Coe 
8~10 Amity Street 
Paterson, New Jersey 

-- Application filed January 27, 1965 for person-
, to-person and place-to-place transfer of State 

Beverage Distributor 11 s License SBD-93 from 
Arnold Sacks and Doris Sacks, t/a Frank's 
Beverage Distributors, 256 Water S,treet, 
Paterson, New Jerseyo 

{/ •"'l~f f l \ ,, ./~ ./ .. ; r ..,.a ' 1)¥,~ . 
/ tl s~f)h · • Lordi · u Director . 

New Jersey State Ubrarl 


