Leuis C. Vogt, Steam Book and Job Printer, Morristown, N. .

10
Betueen
A. Fletcher Johnson,
Complainant,
On Bill
and
Frederick W. Jaqui, 20
Defendant.
anmb norable Theodore Runyon, humbly complaining,
8ntbunto J°ur Honor, your orator Albert F. John-
cC P to*nshiP of Morris, in the County of Morris
Bd btate of New Jersey.
That on and previous to the eighteenth day of Janu- 30
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an7 Eighteen Hundred and Sixty-Four, one Charles John-
son of the township of Morris aforesaid, was seized ad
possessed of a certain grist mill, pond and pondage annexed
thereto situated in the County of Morris aforesaid, which
mill pond and mill were supplied with water and driven by
the waters of a brook which rises near the village of Den-
ville, in said county, and runs in a southerly direction ad
empties into the Whippauy River near Speedwell, a suburb
of Morristown.

2. That said Johnson was also seized and possessed d
a cider mill and pond and pondage, which was supplied
with water and driven by a small stream or brook which
rises in the side of Trowbridge Mountain, near the site of
the new Asylum building, and from the foot of said last
mentioned pond, (which had once been used to drive a saw
mill, and was called the saw mill pond), a wooden trunk
or trough' led to the said grist mill pond, so that a
portion of the surplus water of said saw mill pond nat
used for said cider mill, was carried by said trunk over
other lands of said Charles Johnson to the said grist
mill pond, there being at.that time a fall of ten feetar
thereabouts from said saw mill pond to said grist mil
pond, and said trunk being carried partly on piers ad
partly on the surface of the earth, and in one or two places
passing under the surface of the earth, one of which places
was where it crossed the public highway, and one of which
was where the same crossed a wagon way leading from the
public highway to a dwelling house on the lands of sid

30 Charles Johnson; that the position of said grist mill, dder

mill ponds and trunk and their surroundings appear by
the annexed map.

3. That said Charles Johnson was also at and before
the date aforesaid, seized and possessed of a considerable
track of land surrounding and adjoining the said saw mill
and grist mill and their ponds belonging thereto, on whic
stood two dwelling houses and other out buildings; the
location of which is shown on said map and over whic

40 passed the said trunk.
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4 That on the said Eighteenth day of January,
Eighteeen Hundred and Sixty-Four, the said Charles John-
gon by deed of conveyance of that date, sold and conveyed
the said grist mill and the lot of land surrounding the same,
containing one acre and one quarter, to Frederick W. Jaqui
and Nehemiah H. Johnson, and also the pond and pondage
oonnected therewith, mentioned and described in the first
paragraph hereof, and also in said deed granted to said
Jaqui and Nehemiah H. Johnson the right to raise the dam
of said pond three feet above its then present height, and jo
dso the right to have and use the water of said saw mill
pond mentioned and described in the second paragraph
heredf, as it was then being used for the purposes of said

, gist which grant of the right to use the waters of said
sawmill pond was in the words or to the effect following :
“Also to have the water from the old saw mill pond of
sad Charles Johnson in rear of his dwelling as now carried
in the trunk or feeder that carries the water from said pond
tothe grist mill pond above the .dam, excepting only so
much of said water as said Charles Johnson his heirs or 20
assigns shall want for grinding apples at his cider mill near
theold saw mill, and to have the privilege at all times to
enter upon all or any of the lands of said Charles Johnson
dong and adjoining said trunk or feeder, to alter, repair,
arenew the same at their convenience, also to keep up
theold saw mill dam at its present height, and to take any
gravd, stones or earth from the premises of said Charles
Johnson adjoining said pond that may in their judgment

eheeded to keep the same in good repair, or if need be to

renew or rebuild the same. All or any repair or rebuilding 30

Sid dam to be at the proper costs and charges of said

party of the second part, their heirs and assigns forever.

Andin no way to restrict the use of the water for the pur-

poe of the cider mill and grinding apples by the said
nres Johnson, his heirs and assigns as aforesaid.”

That on or about the day of
Jighteen Hundred and Sixty-Six, the said Charles Johnson
i aving fiist duly made and published his last will and qo
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testament in due form of law to pass real estate, in andby
which he did give and devise unto your orator all the sad
cider mill and pond and pondage belonging thereto, ad
all the lands on which said trunk rested in passing from
said saw mill pond to said grist mill pond, asin and by the
said will or the record thereof, reference being thereto hed
will more fully appear, and your orator after the death o
said Charles Johnson entered into possession of said last
mentioned lands as owner and has ever since possessed ad
10 enjoyed the same.

6. That on the date of said deed the water front sad
saw mill pond or some portion of it, ran through said trunk
to said grist mill pond except when used for grinding ap-
ples, but after two or three years said trunk or some por-
tions thereof fell into decay for want of repair, and the
water ceased to run as it had been accustomed to do.

7. That about seven years ago the said Nehemiah H.

20 Johnson sold and conveyed (as your orator is informed)

his interest in said grist mill and appertenances, to sad

Jaqui, and said Jaqui now claims to have the whole title

to the same and is in possession of the land, but has never
made any repairs of said trunk or of said saw mill dam.

8. That in the month of August in the summer of
Eighteen Hundred and Seventy-Three, the said Jaqui ex
tered on the land of your orator near to said trunk ad
saw mill pond, and made divers excavations thereon, with

30 the intention as he stated of laying down a new trunk
carry away the water from said mill pond, but said exava-
tions were in places and range quite different from that o
the old trunk hereinbefore mentioned, and were not at all
necessary to repair or replace the same, and your orator
thereupon forbade said Jaqui to make any such exava-
tions or to do anything on his premises except to repair or
replace the said old trunk; that said Jaqui desisted from
the said work for a few days and then commenced again,
and then on being again forbidden by your orator agan
desisted, and afterwards again commenced operations and
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again on being forbidden desisted and made or attempted
to make no further excavations on your orator’s said lands
until very recently, as hereinafter stated.

9. That your orator commence an action of trespass
against said Jaqui, in the Court for the trial of small causes,
holden in said county of Morris, by William J. Easton,
Esquire, Justice of the Peace, to recover damages for the
ads of said Jaquiin the eighth paragraph hereof men-
tioned, and such proceedings were thereupon had, that 10
your orator recovered judgment in said action against said
Jaqui for fifteen dollars damages, as by reference to the
record of said judgment will more fully appear, and
which said judgment stands in full force and unreversed.

10. That on the twenty-seventh day of April, Eighteen”
Hundred and Seventy-Four, the said Jaqui again entered
anthe lands of your orator between said saw mill pond
andgrist mill, with about twenty laborers, and with picks
and shovels, commenced excavating the earth in the same 20
places that he had done in the summer of Eighteen Hun-
dred and Seventy-Turee, and in a line with the same, and
fromthe appearance of the work done, and from the state-
mes and directions of said Jaqui, your orator believes
thet he intends to dig a trench in the earth, in some places
eight feet deep, leading in nearly a straight line from said
sawmill pond to said grist mill, and averaging from three
toeight feet deep, and to place therein and below the sur-
fae of the earth a new trunk or pipe, to carry the water
fromsaid saw mill pond directly to said grist mill, and 30
thereby use the head of said saw mill pond directly in pro-
pg”ing the machinery or some part thereof of his said grist
mill.

11. That in order to repair or replace the said old trunk
mentionedin said grant, no excavation is necessary, except-
mgin coping said highway and private way, and none of
nme excavations lately made and now being made by said
agui, is necessary therefor, that said Jaqui has already
tom away the old trunk leading from the saw mill pond to
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said cider mill, and the new trunk proposed to be used by
said Jaqui, will run under ground, and does not replace the
old one in such way that your orator can use the same for
his cider mill.

12.  That the works now being erected upon your ora-
tor's land by said Jaqui, are entirely different from those
in existence at thedate of said deed and grant, and are be-
ing prepared for an entirely different use of the water of

10 said saw mill pond; that by the old trunk, the water in
said saw mill pond could not be drawn down and reduced
in height but a very little, and the pond was always kept
full, and being a beautiful sheet of water, covering about
three acres of land, added very much to the comfort and
beauty of your orator’s dwelling and surrounding grounds,
that by the proposed new trunk and use of the water, the
same may be nearly all drawn out of the said saw mill pond,
and the surface of the bottom thereof exposed to the view,
and covered with water alternately, which, as your orator

20 is informed, will tend to produce malaria and sickness, be-
sides detracting very much from the beauty and comfort of
your orator’s dwelling and grounds.

13. And your orator is advised and insists, that by the
true construction of said grant, the said Jaqui is only en-
titled to use the water from said saw mill pond as it wes
then being used, by carrying the same by the trunk
then in use, or one substantially like it, and in the
same place and by the same route, and emptying

30 it into the grist mill pond, and has no right to carry
the water by a different route directly to the grist mill,
and thereby make use of the head of the saw mill pond,
as a power to drive machinery, and has no right to draw
the said saw mill pond down lower than it was accustomed
to be drawn, and could be drawn by the old trunk, and hes
no right to place any trunk beneath the surface of the earth
or to make any excavations for that purpose on complana-
ant’s land, and that the rights of your orator have been al-
ready by the said action of trespass, fully established at

4Qlaw, and the said acts of the said Jaqui decided to be wong
and unauthorized.
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And your orator therefore prays the aid of the Court in
the premises, and that the said Frederick W. Jaqui may
answer all and singular the premises, but not under oath,
ananswer under oath being waived. And that the said
Frederick W. Jaqui may be restrained and enjoined by the
order and decree of this Court, from digging up the earth
o soil on the land of your orator, situate in the township
of Morris aforesaid, bounded on the north by the road lead-
ing from Morris Plains, past the Lunatic Asylum, to Wal-
nut Grove ; and on the east by the public road passing be-
tween your orator’s dwelling house and said Jaqui’s grist
mill, and' from placing thereon any trunk or conduit for
water, except and in the place and in the position of the
dd trunk which was in existence on said land on the said
eighteenth day of January, eighteen hundred and sixty-
four, and except such digging and excavations as shall be
necessary to rebuild and replace said old trunk substan-
tially in the position it then occupied, and from making
any other different or greater use of the waters of said saw
mill pond than was and could be made by said old trunk,
a onesubstantially like it, and placed in the same position
oaaupied by it, and that your orator may have such other
adfurther relief as may be agreeable to equity and good
consdence.

May it please your Honor the premises considered to
gat unto your orator not only the State’s Writ of In-
junction to be issued out of and under the seal of this
Court, to be directed to the said Frederick W. Jaqui, his
agats, and servants, and laborers, enjoining and restraining
themfrom further committing any' of the acts of waste and
trespass hereinbefore mentioned, but also the State's Writ
o Subpoena issuing out of and under the seal of this Hon-
orable Court, to be directed to the said Frederick W.
aqui, therein and thereby commanding him on a certain
ay and under a certain penalty, therein to be inserted, to
eand appear before your Honor in this Honorable Court,
anand there to answer all and singular, the premises
@ stand to, abide by and perform such order and de-

20

30
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cree therein as to your Honor shall seem meet, and shall
be agreeable to equity and good conscience.
And your orator as in duty bound will ever pray, &c.
PITNEY & YOUNGBLOOD,
Solicitors for CompVi.
H. 0. PITNEY,
Of Counsel.



Mobbis County, ss.

I Frank Johnson, being duly sworn, deposeth and saitk
that heis an Engineer and Surveyor, and made the an-
nexed map, showing the situations of the grist mill of
Frederick W. Jaqui and pond belonging thereto, and Albert 10
rletcher Johnson’s saw mill pond and cider mill and sur-
roundings  that all of the work on said map is made from
adwal survey except the dwelling houses, and the same is
correctly made and all notes thereon are correct.

Deponent says that the parallel, dotted lines marked
“proposed flume,” shows the course of a new flume pro-
posed to be made as he understands by said Jaqui, and is

d down according to a survey made by deponent and for
said Jaqui for that purpose. 2Q

J. FRANK JOHNSON.

Saom and subscribed before me this 27th daY of April
A D., 1874. * p '

John W. Betts,
Master in Chancery of N. dJ.

30

Worbis County gg

that), r.F; Johnson. bei«g duly sworn, deposeth and saith
»lain)l1 ,eCOmplainant * the foregoing Bill of Com-

Lk ofT@’a"i the °WDerand in Possession ofa farm and
the °)i I I Morris township, bounded on the north by

M eading from Morris Plains to Walnut Grove, arid 40



IQ

20

30

40

10

on the east by a road which runs between the same ad
Jaqui’s Grist Mill, containing about fifty acres of land.
On deponent’s land is a pond covering about three aaes o
land, fed by a stream which rises near the new Lunatic
Asylum, and which formerly drove a saw mill, and wes
called the saw mill pond, and now used to drive a dder
mill, and from it an old trunk leads to the grist mill pond
of Jaqui’s grist mill, which is on the stream which runs
from Denville to Speedwell; that the waters of the saw mill
pond brook, do not naturally empty into the Denville brook
above the grist mill. On deponent’s land are also two
dwelling houses, one of which is nearly new, and ther
situation as well as the situation of the said ponds, and the
trunk connecting the two and said cider and grist mills,
appear on the annexed map; that there is about ten fet
fall from said mill pond to said grist mill pond, and the
colored line on the said map represents truly the said trunk
as it was in the year Eighteen Hundred and Sixty-Three
and Four, and has ever since been, that the same fell into
disuse, and out of repair about six or seven years ago; it
stands wholly out of and above the earth, except whereit
crosses the highway, and where it crosses the roadway
leading to deponent’s house, and perhaps for a short dis-
tance near the cider mill. No excavation is necessary in
order to repair or rebuild it, except in crossing said roed
Said trunk is only about sixty-eight inches square, ad
cannot be so used as to draw down the water in said saw
mill pond more than a few inches, that deponent dains
title to said land and saw mill pond and cider miU by the
will of his father,.marked exhibit A, and the said trunk is
wholly on his land, which at that point extends on all sdes
to and includes a portion of, if not the whole of the rced
bed.

That said Jaqui claims title to said grist mill and pond-
age under deed from Charles Johnson, dated January
18th, 1864, copy of which is marked exhibit B, and is now
in possession of the same, and claims the right in conver-
sation with deponent to build a new trunk, leading the
water from said saw mill pond directly to said grist nib>
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P as to use the head of said saw mill pond as an independ-
ent power to drive his mill, or some part of it; that in the
month of August said Jaqui commenced digging on depo-
nat's land a ditch in which to lay anew trunk, to be placed
under ground and to carry the water of said saw mill pond
directly to his grist mill.

Deponent forbade said Jaqui, and commenced an action
against him therefore before Esquire Easton, and said
Jaqui defended the same and deponent recovered judgment
against him, as appears by a transcript of the proceedings,
marked exhibit C. Deponent says the trespass charged in
the statement of demand, in said proceedings, are the same
above mentioned, and are for digging on deponent’s land
tolay said new trunk ; after said action said Jaqui stopped
work, and filled up the ditch already dug. That said J aqui
hes commenced digging once or twice again, and depo-
nert has always forbidden him, and he has always desisted
until this morning when said Jaqui'came on deponents
land with fifteen or twenty men and commenced digging a
dep ditch in the same place and direction that he dug last
sunmrer, and deponent forbade him and he persisted in
gongon. The ditch be is now digging leads almost di-
rectly from said saw mill pond to said grist mill, and the
line and course of it is shown by the parallel dotted lines
ontheannexed map. The nature of the ground is such
that a very heavy excavation would be required to carry
sad water in a straight line, and as the work is being done
requires an excavation in some places of at least six feet
dep, all the way it will be placed under ground.

Deponent says that said mill pond if kept full or nearly
g isa great ornament to his property, and adds to its
value and the comfort of his residence, and if the same is
drawn out from time to time, and fill again, as it will be
liable to be by the proposed new arrangement of the trunk,
alarge portion of its bottom will be exposed to the sun
and will breed sickness and become a nuisance to home
and property.

10

20

30

A. FLETCHER JOHNSON. /40
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Sworn and subscribed before me this 27th day of Anril
A. D., 1874. P’
John W. Betts,
Master in Chancery of New <Jersey.

Morris County, ss.

James T. Willison, being duly sworn, deposeth and
saith, that he lives in Morris Township ; is thirty-six years
old and has been acquainted with Johnson’s grist mill ad
saw mill all his life time ; remembers when old Charles
Johnson sold his grist mill to Frederick W. Jaqui ad
Nehemiah H. Johnson; deponent was present when
the sale was negotiated and lived many years in that
neighborhood? that he has seen the annexed nmp,
and that the same truly represents the situation of the
grist mill and cider mill and their ponds, and also truly
represents the old trunk which ten years ago carried the
water from the saw mill pond to the grist mill pond; that
said old trunk ran most of the way above ground. It wes
just beneath the surface where it crosses the public road,
and again where it crossed the road way leading to M.
Johnson s barn, and again for a few feet near the dder
house, and for the rest of the way it was above the ground
and in some places one or two feet above the ground,
and was about eight inches by six inches in size ; that by
the use of said trunk the water in said saw mill pond wes
never drawn down but a few inches, and said pond was ah
ways kept full until within two or three years when the
dam has been out of repair; no water has run through the
old trunk for several years past.

Deponent has been at said mill to-day, and left there
ab®ut one o’clock, and said Frederick W. Jaqui has ben
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engaged all day with a large gang of laborers digging a
trench from the said saw mill pond as nearly straight” as
the ground will permit to his grist millj in some places
the trench is pretty deep, and deponent supposes from
appearaDC s that it will be five or six feet most of the way
when finished.

No excavations is being made on the line of the old
trunk, and little or no excavation is neccessary in order
torepair the old trunk, except where it crosses said roads.

There is a good fall from the saw mill pond to the grist
mill pond even since the dam of the latter has been raised,

adthere is no difficulty in making the water run in the
sareroute it always has run into the grist mill pond.

Deponent is acquainted with the lines of the deed from
Charles Johnson to Jaqui and Nehemiah H. Johnson, and
the same covers no ground west of the Morristown rold.

Deponent owned Nehemiah Johnson’s half of said grist
mill for a short time.

That said Fletcher Johnson has built a new house near
Pond, and the latter if kept full will be a great
addition to his property and add to the comfort and beauty
dhis residence, but if the same is liable to be frequently
dawnout and filled by daily use, the same will tend to
reed sickness and will be a nuisance and injury to his

Said Jaqui has taken away the old trunk leading from
teesaw mill pond to the cider house.

The digging going to-day is nearly on a line of the
0 ed parallel lines on the map.

JAMES T. WILLISON.

10

20

40
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Sworn and subscribed before me this 27th day of April,
A. D., 1874
John W. Betts.
Master in Chancery of New Jersey.

A true copy.
H. S. Little, Cleric



New Jersey Supreme Court.

Between
A. Fletcher Johnson,
Complainant,
and
Frederick W. Jaqui,

Defendant.

la Chancery of New Jersey. The answer of Frederick W.
Jaqui to the bill of complaint of Albert F. Johnson, com-
plainant. 20

This defendant now, and at all times, hereafter saving
and reserving to himself all manner of benefit and advan-
tage of exception to the many errors and insufficiencies in
the complainant’s said bill of complaint contained for an-
swer thereto, and unto so much and such parts thereof as
t sdefendant is advised is material for him to make an-
saer unto, he answers and says, that on or about the
eighteenth day of January, eighteen hundred and sixty-

Charles Johnson, the father of the complainant, by gQ
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deed of conveyance bearing date the day and year above
stated, for a good and valuable consideration, did convey
to this defendant and Nehemiah H. Johnson, as tenants in
common, certain lands, rights and privileges in said deed
particularly described, being the mill and water privileges
and rights mentioned and referred to in the said bill of
complaint.

This defendant has annexed to this his answer, and to

10 be made a part thereof, a true copy of said deed, ad

marked it as exhibit A, and this defendant pravs leave

refer to said copy and also to said deed as occasion nay
require.

That on about the sixth day of April, in the year eigh-
teen hundred and sixty-six, by deed of conveyance bearing
date the day and year last mentioned, the said Nehemiah
H. Johnson, with Margaret E., his wife, did convey to ore
James T. Willison all of their interest and estate in and to

20 the equal undivided one-half part of the lands and premises
described, and also whatever privileges, rights or benefits
of every kind that were conveyed to them or accrued to
them by virtue of the said deed of conveyance so as afore-
said made by Charles Johnson to said Nehemiah H. John-
son and this defendant, as by reference to the said last men-
tioned deed, leave of reference to which is hereby prayed,
will more fully and at large appear.

And this defendant further saith that on or about the
30 twenty-ninth day of May, eighteen hundred and sixty-six,
for a good and valuable consideration, by deed of convey-
ance bearing date the day and year last aforesaid, the
said James T. Willison did convey to this defendant in
fee simple, all of his right, title and interest in and to the
said lands, premises, rights, and privileges so as afore-
said conveyed to this defendant and Nehemiah H. John-
son by Charles Johnson, as by reference to the said ded
from James T. Willison to this defendant, leave of refer-
ence to which is hereby prayed, will more fully and &
40 large appear.
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And this defendant in further answering says that when the
deed first hereinbefore mentioned was made, the trunk which
then carried water from the saw inill pond to the grist mill
pord, was of wood, and from the saw mill pond to the
semond angle, said trunk was about three feet deep and two
fet wide and open on the top, about eight feet north westerly
framthe second angle said large trunk was intersected by
asmaller trunk which extended from the point last men-
tioned to the grist mill pond.

This trunk was made of inch and a quarter plank, and
wes on the outside eight and a half inches deep and ten
ad a hnlf inches wide.

This last mentioned trunk was boarded over on the top,
adwas above ground except as hereinafter stated, namely :
faradistance of about thirty feet in length, where it was
buiedunder ground about two feet deep. The part so buried
wes where the easterly part of the press house now stands,
adadistance of about six feet at each end of said " press

2 From the most southerly angle of said trunk, east-
alyfor a distance of about eighty feet, said trunk was
buiedin the ground and covered over with earth, so that
wagos could and did drive over it.

From the end of said eighty feet said trunk was above
gound until it came to the place where it crossed the
publicroad It crossed the public road under ground, and
continued under ground until it entered the pond, except
aadistance of about two feet between the road and the
water of the pond where it was above ground.

Where said large trunk entered the saw mill pond it
rested on the stone wall of the dam of that pond, and from
theface of the dam southerly for a distance of between
twenty and twenty-four feet, said trunk had for support
twotimbers parallel with the trunk, across which timbers
ftdistances of about two feet, cross-pieces were placed, upon
which rested the trunk.

10

20
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40
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Along the highway, said trunk in places, sat on the
ground, and in other places on cross-pieces supported by
stakes or posts. At that time there whs a gate in sad
trunk where it connected with the saw mill pond, which
gate, when drawm up, made an apperture for the passage
of water fourteen inches deep and twenty-five inches wide,
and the bottom of said gate when pressed down and dosed,
was about five and sixty hundredths feet below the top of
the saw mill dam.

At that point where said small trunk connected wiﬂwMﬂ'\e
large trunk there was a'gate, which, when closed, prevented
the water from running to the grist mill pond, and about
ten feet south-easterly of the point where said trunk joined,
in the large trunk was a gate, which, when open, allowed
the water to run to the cider mill.

At that time from the dam of the grist mill pond downto
within forty or fifty feet of the old dwelling house, (shown
20 on the complainant’s map) there was no fence on the west-
erly side of the highway, nor has there been any fexe
there at any time since, nor is there now, and all the land
shown on the map annexed to the complainant’s bill, m
the westerly side of the highway, ever since defendant hes
known, said land has laid open to the highway, exaxt
that there is and has been a fence on the north-easterly
side of the " old dwelling house,” about six feet from said
house, which extends from near the north-westerly comer
of said old dwelling house to the highway, and then an-
30 tinues along the highway in a southerly direction leaving
all said land open to be traveled over by whatever dose

to go there.

Owing to this, said trunk was much exposed ana ws
often run against, driven over with wagons and broken.

And although said small trunk was built anew about the
year eighteen hundred and sixty-two, yet in or about the
year eighteen hundred and sixty-eight the said small trunk

40 was so broken and knocked to pieces that it would ro
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ay longer carry the water to the grist mill pond, and ever
since that time this defendant has had no use of the said
small trunk.  Soon after said small trunk got unfit to carry
the water, and in 1868 or 1869, said complainant was build-
ing an addition to his * press house,” and he erected it on
theground where said small trunk was buried, and -in
digging cut the foundation for said addition, he, the com-
plainant, dug up about twenty-five feet in length of said
small trunk, broke it in pieces, and threw the pieces away,
andso it lias been ever since, and owing to the erection of 10
said addition to said press house over the place, where
said small trunk was, this defendant would have difficulty
in placing said trunk in thé same spot it was before, and if
ke did so it would be only about a foot from the com-
plainant’s cider press, and would be in the way of and
greatly incommode the said complainant.

In 1864 and for sometime afterwards, said small trunk,
along the highway, was about ten feet from the traveled
part of the highway, the traveled-highway along there then 20
being about twenty feet wide.

In the year 1869, on the application of the said complain-
at, this defendant and others, ten and more freeholders of
Morris County, the Inferior Court of Common Pleas of
the County appointed six surveyors of the highways of the
said county, to vacate the said highway from near the said
grist mill pond southerly to what is called the Sussex
tummpike, a distance of about three-quarters of a mile, and
tolay out a new road between the grist mill pond and the 80
Lake Road, the real object as to laying a new road being
to widen said highway from the .Lake Road to said pond
and to straighten it when practicable. Five of the six
surveyors so appointed met, pursuant to law and after due
notice, and made a return, bearing date the twenty-first
day ol May, 1869, in and by which return it was certified
that said old highway was vacated and the said new high-
way (of the width of fifty feet) was, by said surveyors, laid
out, as by reference to said return (a certified copy of
which return is hereto annexed and is made a part of this 40
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answer, and is marked exhibit B,) will more fully and &
large appear, and this defendant prays leave of reference to
said return.

And this defendant further saith that said return wes
duly filed in the office of the Clerk of the County of Morris,
on the 29th of May, and recorded on the 14th of lre*
1869, and said return is still in full force and effect.

And this defendant in further answering says, that the
westerly line of said newly laid road is to the westward of
the site of so much of said old trunk as was parallel with
the old highway, and in some places as much as fifteen
feet, and at others only about three feet, and fora distance
of at least one hundred and fifty feet the site of said od
trunk is several feet within the limits of the said newroad,
Along the site of said old trunk, the bank on the west side
of said new road has not been as yet enough dug away to
widen said new road to its full width, a part of that work

widening, under the authority and direction of the over-
seer of the highway, has been done, and the residue
thereof is expected to, and no doubt will be done at a time
not far in the future.

And this defendant further saith that the map annexed
to this answer and marked “exhibit C,” shows the true
lines of the said new road, and also the site of the said dd
trunk, and the true location of other things mentioned or
referred to in this answer.

And this defendant further saith that on the west side
of said highway, from opposite this defendant’s new mill,
northerly to near where said highway forks, the land rises
with great steepness, so that when said highway is widened
out to its legal width, the natural surface of the ground
will be from twelve to fifteen feet above the grade of the
highway, and if the trunk is'placed on the west side of the
highway, it will have to be placed on the sidewalk, in vio-
lation of law, or else be sunk in the bank a depth of at

six feet befow the surface of the ground in order to
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gt sufficient fall to make the water run into the grist mill
pond, so that a long, deep, expensive excavation, almost
whally in rock, would be absolutely necessary.

In or about the year eighteen hundred and sixty-eight,
this defendant in the exercise of the right in that behalf
granted by the aforesaid deed from Charles Johnson, raised
the dam of his grist mill pond three feet.

The effect of that increased height was in time of fresh-
ésto send water from the grist mill pond into the said
smell trunk and cause it to overflow, and the water to run
aut onthe highway, causing the highway to be wet, washed
ad broken and unfit to travel, and to avoid that this de-
fendant had to stop up said trunk near its mouth.

In the latter part of the summer of 1866 the said com-
plainant gave notice to this defendant, requiring this de-
fendart to rebuild the dam of the saw mill pond, the old

dmthen being in a ruinous and leaky condition, and 20

thereupon this defendant did, at his own expense, rebuild
thetop part of said dam, four or five feet in height, and*
rasadit to within four inches of its former height, and
abauk thirty-four feet in length, at ap expense of about two
hundred dollars, to no part of which work or the expense
theredf did the said complainant in any manner contribute,
&l said dam ever since 1864 has been kept in repair
whdly by this defendant, without any assistance in that
behdf from the said complainant.

In the year 1871 this defendant commenced the erection
0 aQfw grist mill in place of the old one, and finished the
sein August, 1872, since which time the old building
a&been used for a store house for grain, flour, &. Said
Bavmill is located immediately below the old mill as

oan on the map annexed to the said bill of complaint.

is mill was built with reference to using the water from
H saw pond in the said new mill, andthis defendant

oles in the walls for the purpose of passing the water
P*einto the mill.

40
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About the same time and since, in the exercise of the
right granted by said deed from Charles Johnson, this de-
fendant has dug out and sunk the tail race below said grist
mill, about four feet deeper than it was across lands which
belonged to said Charles Johnson when said last mentioned
deed was made.

And this defendant is advised and he respectfully sub-
mits, that said deed from Charles Johnson clearly grants,
and the true intent and meaning of said deed is to grant, for
the use of said grist mill, all the water in the said saw mill
pond, excepting only so much of said water as may ke
necessary for grinding apples at said cider mill, and thet
said grant of said water, carries with it, as an incident, a
right to take said water from the saw mill pond to the
grist mill, in such manner as may be most beneficial to
this defendant, provided the means of conveyance of the
water does not deprive the said cider mill of the water it
may want to grind apples, and provided the means of cn
veyance used are not more injurious or burdensome tothe
servient tenement than those in use when said deed wes
made.

And this defendant in further answering says, that hev
ing finished his new grist mill and being in want of te
water in said saw mill pond to aid in driving his grist rill,
the small part of said trunk under said press house bdrg
entirely destroyed and removed, and all of the original lo-
cation of said small trunk along the side of the higmay
being taken for and included within the limits of the high
way, it was, and is, impossible to place the new trunk m
the same ground the old one was on, and that condition @
things compelled this defendant to adopt another route in
part for carrying said water to his grist mill.  This deferd-
ant intended to have put up the new trunk in the ya&r
1873, and would have done so if he could have then db@ine
the services of the mill wright whom this defendant wd®
to do the work of making and putting up said trunk, an
this defendant denies that he refrained from then going

40 with putting up of the new trunk, because of the sui D
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the Court for the trial'of small causes before William J.
Easton, Justice of the Peace, mentioned in said bill.

And this defendant as to that judgment sajs that very
som after it was rendered, this defendant appealed there-
fromto the Inferior Court of Common Pleas of the County
d Morris, in which Court said appeal is still depending
undetermined.

In August, 1873, this defendant upon the expectation of 10
having his mill wright to then make and put in said new
trunk, commenced digging a ditch to hold said trunk and
dug about twenty feet in length, about six feet of which
wesin the highway,, and the residue in a south-westerly
direction on land of the complainant. Then the said mill
wright came to see this defendant, and said that he could
nat that summer or fall make and put in said new trunk,
adthereupon this defendant stopped digging, and to pre-
vat persons from stepping or falling into the ditch, this
defendant filled it up. 20

And this defendant in further answering says, that this
spring his said mill wright prepared the material to make
sadnew trunk, and had it, substantially, ready to put to-
gether and put in place, when this defendant was stopped
frandoing so by the conduct of the complainant and the
injunction of this Honorable Court.

And this defendant in further answering says, that the
rewtrunk is made and intended to be put together and 3q
prt up, is as follows : @ wooden cylinder, hooped with iron
bends, or hoops, two feet apart, the diameter of the cylin-
dxinside to be twenty inches, and for a distance of about
dghty-five feet from the face of the saw mill pond dam
sadtrunk is intended to be above ground, and all the re-
meinder is to be under ground in a ditch, the top of the
trunk to be covered over about two feet with earth to pro-
tet it from injury from teams, animals and other things.
Then to continué in a straight line the flume which carried
tbewater froin the old trunk to the complainant’s cider 40
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mill to a junction with the new trunk, and bj means of a
gate to allow so much of said water to flow to the com
plainant’s cider mill, as he, his heirs and assigns shall want
for grinding apples at his cider mill, and as much as hetes
heretofore had or used.

And this defendant saith that the allegation in said bill
of complaint, that this defendant intended or intends to
deprive the complainant of the water he may want for

10 grinding apples at his said cider mill, is untrue, and the said
complainant had no ground or reason to believe or suppose
that this defendant had any such intention or purpose,
this defendant never having said or done anything to
warrant any such belief or supposition.

And this defendant further saith, that the said new
trunk, where it will receive the water from the saw mill
pond, is intended to be one inch higher than the bottom o
the old trunk at the same place, and when put in and in

20 rise the bottom of the new trunk will not be as low by ae
inch as the bottom of the old trunk was, and cannot ad
will not draw down the water in the saw mill pond ay
lower than or so low as it was drawn down by the dd
trunk, and this defendant never intended to make or place
said new trunk so as to draw down the saw mill pod
lower than it could be and was drawn down by the dd
trunk, and every allegation to that effect in said bill o
complaint is untrue, and the said complainant never hed
any ground to believe or suppose that this defendant

30 wished or intended to make or keep the water in said sw
mill pond lower than it has heretofore been, although this
defendant respectfully submits that he has a right to dos
by virtue of the said deed from Charles Johnson. This
defendant further saith that the said new trunk, if
put up according to the design and intent of this defend
ant, will go in a straight line from the dam of the saw mill
pond to a point about one hundred and fifty feet south-
easterly, and then turning to the left or northward, will go
in a straight line to this defendant’s new grist mill, a further

40 distance of about one hundred and fifty feet, in all about



25

three hundred feet as shown by the map hereto annexed,
instead of the old trunks which were together over four
hundred and seventy-two feet in length. Said new trunk
after it gets beneath the surface of the ground will notonly
be well protected, but will be entirely out Qf the way of the
complainant, and will not interfere with the use of the
surface of the ground as it would do if above ground, and
from the point where the said new trunk is intended to
aoss the highway, north-easterly a distance, measuring
along the highway, of about two hundred and thirty-two
fed, the land of the complainant will be entirely freed of
the servitude of said trunk, thus making the new location
o the trunk not only advantageous to this defendant, but
advantageous and benficial to the complainant.

And this defendant further saith, that the carrying of the
water from the saw mill pond to the grist mill pond on the
route of the old trunk, has never been and never can be in
ay manner beneficial or advantageous to the complainant

10

o his property, while the change of route desired and in- 20

tended to be made by this defendant will be a large relief
and benefit to the complainant’s property.

This defendant further saith, that the allegation in the
saventh paragraph of said bill of complaint, that this de-
fendant has never made any repairs of said saw7mill dam, is

untrue, and that the truth in that respect is as hereinbefore
stated,

This defendant also denies the allegations contained in 30

theeleventh paragraphs said bill, that in order to repair
orreplace the said old trunk no excavation is necessary
excepting in crossing said highway and private way, and
thet the excavation lately made by this defendant to receive
sad trunk is unnecessary, but this defendant saith that the
truth in that respect is as hereinbefore stated.

This defendant admits that he lately tore away the
dd trunk from the saw mill dam south-easterly, but

thet was not done until after the materials to make a 40
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new one in place thereof were all' made ready, ad
but for the interference of the complainant, said new trunk
before this would have been up and finished and in work-
ing order, and from the saw mill pond to a point southerly
of the point where the water is and was intended to be
drawn from said trunk to supply the complainant’s dder
mill, (as hereinbefore mentioned) would have been entirely
above ground.

And this defendant in further answering says, that the
trunk which he intended and now purposes to put in, to
carry the water from s id saw mill pond to his grist mill,
is intended to be straighter and shorter than were the dd
trunks, to incumber and burden much less,of the com
plainant’s land than did the old trunk, and so far as it is
on the complainant s land, to be more out of the way o
the complainant than was the old one, but in no other me-
terial respect will it be different from the old one. It will
take no more water from the Saw mill pond, norindeed will
it draw the water of that pond to so low a point as did the
old trunk, nor will it nor can it diminish the supply of water
which the complainant can and will receive for grinding ap-
ples at his cider mill, nor will or can the said newtrunkin any
way or manner injure the complainant, butin every respect
will be advantageous and beneficial to him.

And this deponent denies all unlawful combinations, &
in said bill charged, without that, that any other matter o
thing, material for this defendant to make answer unto and
not herein or hereby well and sufficiently answered, con-
fessed or avoided, traversed or denied, is true, to the know-
ledge or belief of this defendant.

All which matters and things this defendant is ready to
aver, maintain and prove as this Honorable Court shall di-
rect, and he prays to be hence dismissed with his reasona-
ble costs in this behalf most wrongfully sustained.

J. ]J. CUTLER,
Sol. and

JACOB VANATTA,
of Counsel with Defendant.
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New Jersey, Morkis County, SSa

I, Frederick W. Jaqui, the defendant named in the fore-
going answer, make oath and say as follows :

1 All the statements in my said answer so far as the
sarerelate to or concern my own acts, deeds, purposes and 1g
intentions, are true, and all the statements in my said an-
9AeT, so far as the same relate to or concern the acts and
dess of any other person or persons therein named, are
tne to the best of my belief.

2. I erave leave to refer to my said answer and the
statements therein contained, as evidence on ms7 behalf at
thehearing of this cause and on the hearing of my motion
mackin this cause, as if the same were repeated in this
affidavit. 20

FREDERICK W. JAQUI.

Snom and subscribed before me the sth day of May, 1874..
Charles E. Pier son,
Master in Chancery of New Jersey,

30

New Jersey, Morris County SS.

Simeon D. Hulbert, of Randolph Township, in said
aunty, of full age, being duly sworn, on his oath saith :

Ihat he now is, and for several years last past has been,
asne mason; that in or about the summer of 1867, de-
ponent and his workmen did the mason or stone work of 4q
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repairing the dam of the saw mill pond on the property o
A. Fletcher Johnson near Jaqui’s first mill; said repairs,
so far as deponent did them, was to relay a large part of
the stone work of the front or face of said dam, the front
wall in some places was relayed as high as five feet, ad
said repairs extended along nearly the whole of the front
of said dam. Deponent was employed to do said work by,
and he did it for, Frederick W. Jaqui, and he paid deponent
therefore.

The other work done at said dam at and about the same
time, such as graveling, planking, procuring the stones, 4t
was done by said Jaqui and his work bands, and sad
Johnson, so far as deponent saw, had nothing to do with
said work.

SIMEON D. HULBEKT,

Sworn and subscribed before me this 8th day of May, 1674

Charles E. Pierson,

20" *Master in Chancery of New Jersey.

30

New Jersey, Morris County, SS.

Hugh Bartley, of the township of Washington, in said
County, being duly sworn, according to law, on his cath
saith, that he is a mill wright and has worked at that trade
over fifteen years ; that in 1871 and 1872 deponent did the
mill wright work of and for Frederick W. Jaqui’s new first
mill near Morris Plains. In 1873 said Jaqui requested
deponent to that year make and put in a new trunk to
carry the water from the saw mill pond to said new gris
mill. At one time deponent said to said Jaqui that he
thought he could do that work in 1873, but deponent after-
wards informed said Jaqui that he could not do it in that
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year. That in the latter part of March, 1874, doponent com-
menced to work at said mill of said Jaqui, and since then
he has been working there in making the said new trunk,
and the construction of and preparations for placing said
newtrunk have been under the direction and control of

deponernt.

That when deponent went to work at said new trunk,
the old trunk, or rather the bottom and sides of the upper

erd of the old trunk, was in the saw mill pond and in the j

damof that pond, and is there yet, except a small part of
theextreme upper end thereof, which deponent cut off to
meke some to put posts in the old bottom sill which was,
and which is still there in the same position. The bottom
dtheold trunk at the upper end of the trunk in the saw
mill pond rested immediately and entirely on that old bot-
toni-sill.  The bottom of the upper end of said new trunk,
insaid saw mill pond, which deponent intended and was
about ready to put in, was to be placed and fixed one inch
above the top of that old sill, and the intention of deponent
wes and is to permanently place and fasten the bottom of
sad new trunk in said pond, one inch higher than wasand
is the bottom of the old trunk. Said old trunk in the pond
where it received the water from the pond had an aperture
for the reception and flow of the water, of fourteen inches
in depth and of twenty-five inches in width. The aperture
dsaid new trunk in said pond has been made to be and
will be circular and of the diameter of twenty inches, and
when located and fastened as deponent has designed and
intended, and as he now designs and intends, the water in
sad pond, by means of said new trunk, cannot and will
nat be drawn down as low by from two to four inches, as
it could be and was drawn down by means of the old trunk,
adwhile deponent was at work fixing the location in said
pord of the upper end of the new trunk, Albert Fletcher
Johnson was there and saw what had been done and what
was doing, and could not fail to see that the bottom of the

rnewtrunk would be higher than the bottom of the old
trunk had been.

30

40
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Deponent further saith, that from the first and at all
times, he has been directed by said Jaqui to so construct
said new trunk as to permit to be discharged therefrom
into the trough or flume which led and carried, the water
from the old trunk to said Johnson’s cider mill, so much
of the water of said saw mill pond as said Johnson shall
want for grinding apples at his said cider mill, and depo-

10 nent has intended and arranged to obey those directions
of said Jaqui, and if said new trunk is put up it will have
ample and in every respect sufficient arrangements to sup-
ply to said cider mill all the water said Johnson will want
for grinding apples there.

Deponent further saith, that said new trunk as designed
to be put in, from the saw mill pond down to and past the
point where the water’is to be drawn from said trunk to
supply said cider mill, will be wholly and entirely above

2q ground.

Deponent further saith, that to have the water from said
saw mill pond carried on the route of the old trunk into
the grist mill pond, so far as deponent can discover andas
he believes, would and could not in'nny way be of any pos-
sible advantage or benefit to said Johnson or his property,
but in several respects would be injurious to both.

Deponent further saith, that after careful observation ad

gp examination, his judgment and belief are that in no way

can the water from said saw mill pond be conducted to

said Jaqui’s grist mill with so little inconvenience, and in-

jury to said Johnson and his property, as by the route ad

means adopted by said Jaqui and which was in course of
execution when the injunction in this cause was served.
HUGH BAETLEY.

Sworn and subscribed before me sth May, 1874
Charles E. Pierson.

Master in Chancery of New <Jersey.

40
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New Jer sey, Morris County, SS.

J. Frank Johnson, of Morristown, being duly sworn on
| hisoath saith>that he is a Civil Engineer and land survey-
@, and made the map annexed to the bill of complaint in
thsause. That the highway shown on said map repre-
santed the road as actually worked and traveled, and does
[ Dtrepresent the lines of said highway as those lines are 10
nmack and given by the return of the surveyors of the high-
way who laid out said highway in the year 1869. That
deponert has surveyed that road according to the descrip-
tion thereof given in said return, and the true and actual
loction of said highway opposite to the grist mill ofFred-
I enkW. Jaqui and opposite to the land of Albert Fletcher
0 nsOn IScorrectly shown by the map hereto annexed
j which map was made by this deponent and that the loca-
lnof the old trunk, with reference to said highway is
avand substantially correctly shown by the map hereto 20
eed, and the distances from the site of said old trunk
othe westerly line of said highway are correctly and truly
naked on the last mentioned map.

ned b d“ 0St Q?%%Y 2ogle o£$§1i;d old trugrlgn\{\{(asgse;er-

LSn? » °f S' d aDgle’ and ~ ha™gsaid angle

timean/u t°. depo" ent by Albert Fletcher Johnsoo at one
aw ¢  ~Fl?denciW-Jaqui at another time—they both 91

0 mggreatly as to where said angle was.

taledfr2tt?rtli'rljaDglein Said °ld trunk was ascer-
thee no m he ° d trunk Itself’ a POI* ~  of it being still

fedtof u f 0ffSaid laSt mentioned angle about fifteen

dfthet w1 15 standing in IS Place>and southerly
kitsplaCe thiri* 'three ~ t of the old trunk stands

appearance on the ground indicates that said old
40
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trunk did not go in a straight line from the last mentioned
angle to the most easterly angle hereinbefore mentioned,
but, to conform to the shape of the hill, carried somewhat
to the eastward or towards the centre of the highway.

At the point shown on said map as where the trunk wes
nine feet above the road, the natural surface of the ground
immediately west of the west line of the highway is about
fifteen feet higher than the centre of the road, and from

10 appearance, without having taken a level, deponent judges
the natural surface of the ground at the point last herein-
before referred to, is consideraly higher than the saw mill
pond.

Deponent further saith, that he surveyed the highway

h ereinbefore spoken of two or three years ago and againan

the 6th of May, 1874. The monuments referred to in sad

road return are certain and easy to be found, and deponent

had no difficulty in ascertaining and correctly locating the

20 lines of said highway, and the lines thereof are correctly
located on the map hereto annexed.

In the building shown on the map hereto annexed, marked
" press house and mill,” deponent has correctly marked
the location of the cider presses which are in said building
and also correctly marked the location of the old trunk,
location of said old trunk at that place having been shown

to deponent by said A. Fletcher Johnson.
J. FRANK JOHNSON.



EXHIBIT B.

RETURN OF SURVEYORS.

Wheress, the Court of Common Pleas of the County of
Morris, on the seventh day of May instant, did order and’
appoint as follows:

10
Inthe matter of the application of

Richard Gray and others, for .
the vacating of a public road Appointment
already- laid out, and also for of
Fhe laying out .of a publl_c road Surveyors.
in the Township of Morris.

20

Application, in writing, being made to the Court by

niciard Gray and others, ten Freeholders and residents of
ebounty of Morris, that they think a public road to be

aessary m the Township of Morris in said County, be-

1 nmg at the boundary line between the Township of
Hanover>about one hundred feet north and

@v/1*? Srist mill ~ F. W. Jaqui, thence in a south-
J direction, passing in front of said mill and the dwelling
T °f A*Etcher Johnson, James J]. Cooper, David

ndge’ and Richard Gray, and over the lands of said so
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Jaqui, A. Fletcher Johnson, Charles H. Johnson, Gordon
Burnham, Jame iJ. Cooper, Elam R. Brant, David Trow-
bridge, Richard Gray, ]J. Boyd Headley, Augustus W
Cutler, and J. Elliott Condict, to the public road leading
from Morristown to Walnut Grove, (known as the Sussex
turnpike) and there to end, and that they think a public
road to be necessary in the Township of Morris in the
County of Morris, beginning at the same point on the
aforesaid line between the Townships of Morris and Han-
2Q over, and thence running*southerly and in front of the sad
mill of F. W. Jaqui and the said dwelling houses of A
Fletclier Johnson, James J. Cooper, Elam R. Brant, David
Trowbridge and Richard Gray, and over lands of the sid
Jaqui, A. Fletcher Johnson, Charles A. Johnson, Gordon
Burnham, James J. Cooper, David Trowbridge, Richard
Gray and J. Boyd Headley, t*the public road leading from
the dwelling house of said Headley to Morristown, (knoan
as the " lake road,”) and there to end, and due proof being
made, that atleast ten days previous notice was given of such
20 intended application, and of the day on which said applica-
tion was intended to be made, by advertisements under the
hands of said applicants, set up in three of the most public
places in the Township of Morris in which the one road is
proposed to be vacated and the other road laid out. It is
ordered that Richard M. Stites and Hugh McComb of the
Township of Morris, Silas R. Lindsley of the Township o
Passaic, Sylvester Peeney and Nathan Guerin of the Town-
ship of Mendham, and James H. Carrell of the Township o
Randolph, six surveyors of the highways of said County, be
30 and they are appointed accordingly, (regard having ben
had to the appointment of the surveyors of the highways of
the township of Morris where the one road is applied ©
be vacated and the other laid out), which said surveyors
shall meet at the dwelling house of J. Boyd Headley,in the
Township of Morris on the twenty-firstday of May instant,
at the hour of ten o’clock in the forenoon.
Dated May 7th 1869.

Now, we the surveyors aforesaid, do certify and return,
40 that Hugh McComb of the Township of Morris, SilasB.
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Lindsley of the Township of Passaic, Sylvester Peeney and
Nathan Guerin of the Township of Mendham, and James
H Carrel of the Township of Randolph, met at the time
adplace in the said order specified, and due proof being

I mackto us, that the advertisements of our said meeting,
hed been set up according to law, on which we decided,
adit being proved to us that a copy of the above order
dthe Court'had been served by J. Boyd Headley, one of
the applicants, on Richard M. Stites, one of the said sur-
veyars who did not attend at least six days prior to this jq
time and having viewed the premises, we whose names
aehereto subscribed, think and adjudge the said public
rced, to be unnecessary in the Township of Morris, b'egin-
ingatthe boundary line between the Townships of Han-
o and Morris, about one hundred feet north and west of
thegrist mill of F. W. Jaqui, thence in a southerly direc-
tion passingin front of the said mill and the dwelling houses
fA Fletcher Johnson, James J. Cooper, David Trow-
bridge, Richard Gray, and over the lands of said Jaqui, A.
Hetcher Johnson, Charles H. Johnson, Gordon Burnham, 20
Jares J. Cooper, Elam R. Brant, David Trowbridge, Rich-
adGray, J. Boyd Headley, Augustus W. Cutler and J.
hiliott Condict, to the public road leading from Morris-
omnto Walnut Grove, (known as the Sussex turnpike),
adthere to end, and do vacate the same.

And, we whose names are hereto subscribed, think and
adjiudge the said public road to be necessary, and do lay
thesame, as appears tolls to be the most for the public
an private convenience, having a regard to the best ground 30
oraroad, and the shortest distance, and in such a manner
& 0do the least injury to private property, that is to say,

'Anoing on the northeriy side of Bake Road, where the-
eading from Jaquis mill to the Morris turnpike
th £~ Road, thence (1) north forty-six degrees and
} ve minutes east eight hundred and twenty-two feet
Gliv  es Whene (2) north forty-five degrees east one
n and seven feet; thence (3) north forty-three
grees and thirty-three minutes east one hundred and

y our and a half feet; thence (4) north thirty-six 40
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degrees fifty minutes east one hundred and eighty-five ad

a half feet; thence (5) north twenty-five degrees and fifty-
eight minutes east three hundred and fifty-six feet; thence
(6) north twenty-three degrees and twenty-two minutes
east one hundred and ninety-three feet; thence (7) noth
sixteen degrees and five minutes east one hundred ad
three and a half feet; thence (8) north twelve degrees ad
fifty-eight minutes east one hundred and sixteen fedt;
thence (9) north five degrees and thirty minutes west two
10 hundred and sixty-nine feet to a notch in aculvert leading
'into the pond ; (10) north eighteen degrees and thirty-five
minutes east three hundred and thirty-six feet; thence (11)
north four degrees and twenty-five minutes east one hun-
dred and fifty-five feet; thence (12) north two degrees ad
seventeen minutes east one hundred and seventy-five fed;
thence (13) north seven degrees and thirty minutes eastae
hundred and sixty-three feet; (14) north twenty-one
degrees east one hundred and three feet; thence (15
north forty-four degrees and twelve minutes east two

20 hundred and forty-one feet; thence (16) north twenty-three
minutes east one hundred and fifty-three feet; thence (17)
north twenty degrees and three minutes west three hundred
and nineteen feet to the southerly side of the road leading
past Jaqui’s mill, the dividing line between the Townships

of Hanover and Morris, which said lines are the middle o
the road, and have been by us marked, at proper distances

in the line of the same, said road to be fifty feet wide, ad
we do order the same to be opened by the overseers of the
highways, on the fifteenth day of June next, and do here-
30 with return a map and draughts of the said road, with the
courses and distances and reference to the most remarkable
places, and the improvements through which it pesss.
And we do further return, that we have made an assess-
ment of the damages to the respective owners of the lad,
for the laying out of the aforesaid road, (said owners nct
being applicants for the same), and do hereby assessin
favor of David Trowbridge of the Township of Morris, the
sum of five dollars for the damages he will sustain, by the
laying out of said road, and in favor of Gordon Burnham,

40 of the Township of Morris, the sum of ten dollars for the
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damages he will sustain, by the lying out of said road, to
be paid by the inhabitants of the said Township of Morris.
Witness our hands this twenty-first day of May A D
1869, / .. L *

H. McCOMB,

SILAS R. LINDSLEY,

NATHAN GUERIN,

SYLVESTER PEENEY,

JAMES H. CARREL,

Surveyors of the Highways, jq

Explanation of the line and point of the map on the

other side of this sheet.
. . . 20

Line 1. Begins on the northerly side of lake road at a
point in said side, 635 feet from a mark on the fence of the
same, which mark is in the range of the easterly end of the
David Johnson house, now belonging to J. Boyd Headley,
and same line end 50 minutes 9 seconds on acourse south-
east 72 degrees from the south-easterly corner of Richard
Gray s dwelling house.

Lme 2. Ends opposite the line fence between said Gray
andDavid Trowbridge.

Lme 3. Ends opposite David Trowbridge’s well and
minutes 3 seconds from middle of it.

1 A Gs opposite David Trowbridge’s barn and 25
rom tlle north-easterly corner thereof, and opposite

Headle6 fence®between said Trowbridge and J. Boyd

ne 5. Ends opposite the line fence between said Head-
40
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ley.and Jas. J. Cooper, and 25 feet easterly of end of said
fence.

Line 6. Ends opposite the line fence betweenNaid Cooper
and E. R. Brant, and 25 feet from westerly fence of road at
junction of said line fence.

Line 7. Ends opposite the mouth of the road leading

from this point to Speedwell road, and 54 minutes 6 seconds

10 measured on course south-east 42| degrees from the south-
easterly corner of said Brant’s dwelling house.

Line 8. Ends opposite line fence between Jas. J. Cooper
and said Brant, and 25 feet from its junction with westerly

fence of road as the fence now stands.

Line 9. Ends at a mark on a culvert near edge of mill
pond, and 40 degrees 3 seconds easterly of a nail in a
marked apple tree standing in Jas. J. Cooper’s lands.

20

Line 10. Ends opposite the line between Jas. J. Cooper
and Chas. Henry Johnson, and 31 feet 2inches from a
marked hickory tree in said Johnson’s lot and near the

said fence.

Line 11. Ends opposite a large hickory tree (marked
standing in Gordon Burnham’s lot on easterly side of road,)
or 25 feet therefrom.

30 Line 12. Ends opposite a large white oak tree marked
in said lot, and 15 minutes 4 seconds from a mark or blaze

on it.

Line 13. Ends opposite, or nearly so, a black walnut
(tree standing westerly of the road in Chas. Henry John-
son’s lot) and 30 minutes 6 seconds from it, and 36 minutes
5 seconds from a large ash tree marked standing in same
lot.

40 Line 14. Ends 41 minutes 3 seconds easterly frollla
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mark on a butternut tree, and 47 minutes 1 second easterly
of an ash tiee marked, both trees standing in Chas. Henry
Johnson s lot. J

Line 15. Ends 59) minutes northerly of the south-west-
ery post of culvert at A. F. Johnson’s garden, and 34 min-
utes 5second westerly of a mark on an apple tree standing
insaid Johnson s brook orchard, and 37 minutes X second
easterly from a black walnut tree in his garden.

Line 16. Ends 11 feet westerly of a stake 34 feet south- 10
erly of the south-west corner of said Johnson's wagon shed.

f 7- Br S at 6nd °f last line Passes 25 feet west-
y of the south-west corner of Jaqui’s grist mill, and runs

A~ h on ofthe second fence post westerly (or to the
left as this line is run) of a large apple tree standing op-
posite the mouth of this road where it enters theroadlead-
mgfrom the “ Speedwell road" to Walnut Grove, and ends
" lhe sontherld side of said last described road. 2Q

“Description of that part of the road leading from the
Sussex turnpike to the road from Morris Plains to Wal

of the

anJif n°rtherl¥ line of said Sussex turnpike

loDgtteriddtV: ™ 8aid rwd ™Caed (1) TW ®
north Wl an ne" 33 maT be of the ‘“Stnamed road
»turn. (2) deSrees- 1° soconds, a distance of 305 feet to 30

»estldif? th® ee.stlll alon8 the middle of said road north-
Sie of T J*rnntes-m ieet;(3)thencestillalong the
feet *u, n. ' r°ad north-east 19 degrees, 45 minutes— 150
easto! I eDCe stdl alo“8 the middle of said road north-

M “iD*tes- 687 1 (5) thence still along

~103 feet (6»ath r° Arth-east B de8"*«h 2« minutes

»orth-westM a In “ “g the middle of said road
along the midd168? 68~ 01“"11468-95” *! (?) ‘hence still

winutes—loo f 6t°f ,0a*d r°ad nor‘h-west 48 degrees, 50
122 feet; (8) thence still along the middle of said i@



10

20

40

road north-east 19 degrees, 10 minutes— 210 feet—to the
middle of the bridge crossing the Whippany river; (9) thence
still along the middle of said road north-east 17 degrees,
30 minutes— 67| feet; (10) thence still along the middle of
said road north-east 1 degree, 40 minutes— 650 feet to the
southerly side of lake road.
THOS. HUGHES, Surveyor.
May 24th, 1869.

State of New Jersey, Morris County, ss.

I, William McCarty, Clerk of the County of Morris, and
also Clerk of the Inferior Court of Common Pleas in and
for said County, do hereby certify that the foregoing is a
true and correct copy of the return of the surveyors, “in
“ the matter of the application of Richard Gray and others

«

for the vacating of apublicroad already laid out, and also

«

for the laying out of apublic road in the Township of Mor-

« L1

ris,” and also of the maps accompanying said return.

In testimony whereof I have hereunto set my flan({, and

s affixed the seal of said Court and County, at

j seal i  Morristown, this eighth day of May, A. D.
1 ml  eighteen hundred and seventy-four.

Wm. McCarty, Clerk



EXHIBIT A.

Charles Johnson,
to
Frederick W. Jaqui
and
Nehemiah H, Johnson.

This indenture, made the Eighteenth day of January, in
theyear One Thousand Eighth Hundred and Sixty”Four,
(64) between Charles Johnson of the Township of Morris,
inthe County of Morris and State of New Jersey, party of
the first part, and Frederick W. Jaqui of the Township of
Livingston, in the County of Essex and State of New Jer-
sey, and Nehemiah H. Johnson of the Township of Han-
over, in the County of Morris and State of New Jersey,
Party of the second part; Witnesseth, that the said party
of the first part, for and in consideration of the sum of four
thousand five hundred dollars, lawful money of the United
States of America, to him in hand well and truly paid by

esaid party of the second part, at or before the sealing
and delivery of these presents, the receipt whereof is

ereby acknowledged, and the said party of the first part,
erewith fully satisfied, contented and paid, has given,
granted, bargained, sold, aliened, released, enfeoffed, con-

y confirmed, and by these presents does give, grant,

argain, sell, alien, release, enfeoff, convey and confirm,

10

20

30
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to the said party of the second part, and to their heirs
and assigns forever, all that tract or parcel of land and
premises hereinafter particularly described, situated,
lying and being in the Townships of Morris and Hanover,
in the County of Morris and State of New Jersey. Being
the late grist mill or grain and flouring mill of said Charles
Johnson, situate in and upon his homestead farm on the
road leading from Morris Plains to Walnut Grove. The
grist mill lot (by a survey in September, 1863),'is butted
and bounded as follows : Beginning at a point in the road
leading in front of the dwelling of Charles Johnson, past
said grist mill, twenty five links distant, westerly from the
range and line of the front of the grist mill, or westerly side of
the same, and one chain and eleven links distant on a course
north Twenty-one degrees east from the lower easterly
corner of said Charles Johnson’s dwelling house ; and runs
thence (1) with other lands of said Charles Johnson, south
eighty nine degrees east crossing the brook below the mill,
three chains and fifty seven links to a stake and stones for
a corner, on the side of a steep hill, in the orchard; thence
(2) with said Johnson’s lands north eighteen degrees and
fifteen minutes east two chains and thirty-two links to the
middle of the road leading from Morris Plains to Walnut
Grove ; thence (3) on said road north sixty-six degrees and
forty minutes west four chains and seven links to the east-
erly corner post of the bridge over the stream and dam to
the grist mill; thence (t) on the northerly side of said
bridge and across the pond and brook south eighty-seven
degrees and thirty minutes west one chain and fifty-three
links to a post on the edge of the dam, opposite the middle
of the road in front of the mill, and twenty-eight links
short of the middle of a large black oak tree on the edge of
the pond ; thence (5) on the last named road south sixteen
degrees and thirty minutes west three chains and seventy-
one links to the place of beginning, containing one acre and
twentv-five hundredths of an acre of land, more or less
and also to include the pond, dam, tail race, and all the
privileges heretofore had and used in connection with and
for the purposes of said grist mill. Also the further pnyi-
lege °f raising the dam to said mill three feet above its
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present height, and to keep and maintain the same at that
height, at their discretion, or any height less than that if
they chose, and to include the privilege and right of flowing
any of the lands of said Charles Johnson above the dam
that may be flowed by raising the dam three feet above its
present height, at all times forever, and to enter upon his
saidland at any time, to fix, improve, or repair said dam,
and pond, as in their judgment, or their heirs or assigns
may be necessary, and also to have the privilege of digging
out the tail race below the grist mill, across the land of
said Charles Johnson, to any depth they chose, and at any
time most convenient. Also to have the water from the
old saw mill pond of said Charles Johnson, in rear of his
dwelling, as now carried in the trunk or feeder that carries
the water from said pond, to the grist mill pond, above the
dam' excepting only so much of said water as said Charles
Johnson, his heirs or assigns shall want for grinding apples
at his cider mill, near the old saw mill; and to have the privi-
lege at all times to enter upon all or any of the lands of
said Charles Johnson, along and joining said trunk or
feeder, to alter, repair or renew the same at their conve-
nience, also to keep up the old saw mill dam at its present
height, and to take any gravel, stones or earth from the
premises of said Charles Johnson, joining said pond, that
may in their judgment be needed to keep the same in good
repair, or if need be to renew or rebuild the same. All or
any repairs or rebuilding said dam, to be at the proper
costs and charges of said party of the second part, their
heirs and assigns forever. And in no way to restrict the
use of the water for the purpose of the said cider mill, and
grinding apples by the said Charles Johnson, his heirs or
assigns as aforesaid, together with all and singular, the
houses, buildings, trees, ways, waters, profits privileges, and
advantages, with the-appurtenances to the same belonging
°rin any wise appertaining. Also all the estate, right,
title, interest, property, claim, and demand whatsoever of
the said party of the first part, of, in, and to the same, and
0>in, and to every part and parcel thereof. To have and
o hold, and singular, the above described tract or parcels

10

20

30

0 land and premises with the appurtenances unto the 40
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said party of the second part, their heirs or assigns, to

, the only proper use, benefit and behoof of the said party
of the second part, their heirs and assigns forever. And
the said Charles Johnson, does for himself, his heirs, ex-
ecutors and administrators covenant, and grant to and with
the said party of the second part, his heirs and assigns
that he, the said Charles Johnson, is the true, lawful and
right owner of all and singular, the above described land
and premises, and of every part and parcel thereof, with
the appurtenances thereunto belonging, and that the said
land and premises or any part thereof, at the time of the
sealing and delivery of these presents, are not encumbered
by any mortgage judgment or limitation, or by any encum-
brance whatsoever, by which the title of the said party of
the second part, hereby made or intended to be made for the
above described land and premises can or may be changed,
charged, altered or defeated in any way whatsoever. And
also that the said party of the first part, now has good
right, full power and lawful authority to grant, bargain,

2q sell and convey the said land and premises in manner
aforesaid. And also that he will warrant, secure and
forever defend the said land and premises, unto the said
party of the second part, as joint owners and purchasers,
share and share alike, their heirs and assigns forever,
against the lawful claims and demands of all and every
person and persons, freely and clearly freed and discharged
of and from all manner of encumbrances whatsoever.

In witness, whereof, the said Charles Johnson

CHARLES JOHNSON.

Signed sealed and delivered in the presence of

Note, “of the words and right ” interlined over the 18th
and 19th line of second page, and the word “ three ” altered

before signing.
John W. Hancock.
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State of New Jersey,Morris'County, SS.

Be it remembered, that on this Eighteenth day of Janu-
ary, in the year One Thousand Eight Hundred and Sixty-
four, befoie me, John W. Hancock, one of the commis-
sioners of said County, appointed by law to take the
acknowledgments and proof of deed, personally appeared 10
Charles Johnson, who I am satisfied is the grantor in the
within deed of conveyance named, and I having first made
known to him the contents thereof, he did acknowledge
that he signed, sealed and delivered the same as his volun-
tary act and deed, for the uses and purposes therein ex-
pressed.

JOHN W. HANCOCK, Commissioner.-

Received and recorded Eeb. 8th, 1864.
WM. McCARTY, Clerk. 20

State of New Jersey, Morris County, ss.

I William McCarty, Clerk of the County of Morris, do

ereby certify that the foregoing is a true and correct copy

0 the above stated deed, as the same remains of record in
office, in Book K 6, page 28, &o.

30
In testimony, whereof, I have hereunto set
LS. my hand and affixed the seal of said County
at Morristown, this Eighth day of May, A. D.
1874.
Wm. McCARTY, Clerk.
A true copy

H.S. Litt1e, CVE.






In Chancery op New Jersey.

Between
A. Fletcher Johnson,

Complainant,
On BiU.

and

Frederick W. Jaqui,

Defendant.

MORRISTOWN COURT HOUSE.

Monday, August 24th, 1874.

Before his Honor Amzi Dodd, Vice Chancellor.

Messrs. Pitney & Youngblood, for Complainant.
Messrs. Vanatta and J. Cutler, for Defendant.

John!flainaDt’s Counsel opened and called Albert Fletc)
sworn :

J”ou are 6 complainant in this case?
Answer. Yes, sir.
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®. And you are in possession of the property as devisee
under your father’s will ?

A. Yes, sir.
@ You lived at home in your father’s life time ?
A. Yes, sir.

@. And at the time he made the deed to Jaqui?

A. Yes, sir, I was present.

@. How was the water carried at that time from the
saw mill pond to the grist mill pond ?

10 A. Well, it had an open flow from the dam of the saw
mill pond, as it always had, and there was a small trough
in the dam which started from that, and run along to the
grist mill pond.

Q. This map annexed to your bill of complaint in this
case shows how that was, does it.

A. Yes, sir.

@ Was there ever any pressure on that trough—did it
run under a head, or run as if it was an open trunk ?

A. No head, no, sir ; it ran into the open trough first.

20 @+ And from there into a little trough ?

A. That was inclosed in the big trough.

®. The board on top of the little trough was put onfor
what purpose ?

A. To keep it from leaking, as.with a pressure the water
would be higher in the trough—in the pond trough—thanit
would be in the smaller trough, and of course it would run
over if it was not tight, but then there Was no great pres-
sure on, as there was no head to it.

@ Did it run on top of the ground or under it ?

30 A. On top of the ground most of the way.

£). Where did it run under ground first after leaving
the cider mill trunk ?

A. Well, about 10 feet I should think from the trunk,
and it ran under ground for some 15 feet.

@ Where your press house is now ?

A. Yes, that is a short distance of it.

@ How deep was it there below the surface ?

A. ' About 1 foot or 6 inches.

Q. That was through where the press house stands now

40 A. Yes, sir.
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Q After it left the press house, how did it go there ?
A. It went on top of the ground until it crossed the
road.
What road ?
The road that leads to the cider mill and house.
The wagon way, as they call it ?
Yes, sir.

It leads to my house, my residence and to the cider

Q
A
Q
A.
@ And the wagon way runs from where to where ?
A
mill. 10
Q

From where ?

A. From the public road.

@ Then where it crossed the wagon way, how was it,
above or under ground ?

A. Above ground

Q@ What, where it crossed the wagon way ?

A No, it was under ground.

® How much ?

A. It was just covered so that wagons would not dis-
tub it. 20

@ Just barely beneath the surface ?

A. Yes, sir, about six inches.

@ Did it run square across the wagon way or di-
agonally ?

A. Well, there was a a turn there-, it was rather di-
agonal.

@ Well, it ran along in front of a cellar you had there ?

A Yes, sir, all along on top of the ground there, clear
tothe other pond, with the exception of the road way there.

v- How was it where you had to cross the main road 30
iafront of the grist mill pond ?

A It run underground there, I think, for three or four

j fest—three feet, I think.

@ You say that the water sometimes stood a little
higher in the saw mill pond trunk than it did in this trough
"how much higher ?

A  Well, the height of the trunk is about two feet, eight
inches, when the trunk was full it would stand a little
higher.

t He°w was this box put together, by anything more 40
than nails ?
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A. No, that is all.

®. I mean the small trunk ?

A. Yes, sir, it was just nailed together, and it had a
strip of iron drawn through at the joints.

®. This emptied into the pond—mnow how much higher
was the end of it at the time jour father sold this property
to Mr. Jaqui ?

A. Eight or ten feet, I think.

Q. The dam was afterwards raised by Jaqui— was it not,

IQ the dam of the grist mill pond ?

e A. Yes, sir.

Q. How much did he raise it ?

A. Three feet, four inches, or six inches, I am not pos-
itive which, but it was over three feet, he had raised it

three feet.
Q. Well, he raised it three or four feet ?
A. Yes, sir.

@ Did he raise the dam of the grist mill pond so that

the water flowed up into the mouth of the little trough ?
20 A. I think not, no, sir, it never was up unless there was
a freshet, then it might in a freshet.

@. At this time, as matters now stand, how is the end
of that little trough, with regard to the water in the grist
mill pond ?

A. It runs the same as it always did.'

Q. But the end of it where it empties into the grist mill
pond is still higher than the level of the water ?

A. Yes, sir.

@. Was there any other trough in there by which the

30 water was carried from the saw mill pond to the grist m
pond, or to the grist mill, except that which you have de-
scribed and is shown on that map ?

No, sir.

Is any part of that trough still in existence ?

Yes, sir.

On the ground?

Yes,.sir.

Has any part of it been taken away ?

PO o

Yes, sir.
40 Who took it away ?
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A. Mr. Jaqui took the most away, I may have taken a
portion of it.

@ Did he ever disturb it so that the water could not
run out ?

A. No, sir.

@ Did it ever run to any extent after your father sold
the place ?

A. No, sir.

@ Did Jaqui ever make use of it to any extent ?

A. No, sir. 10

@ Is there any other convienent way for you to get up
to your place except by this wagon way ?

A. No, sir.

@ There is a steep bank all along in front of your
premises, so that it would be inconvenient to go up there
except for this place at the wagon way ?

A. Yes, sir.

@ Now, sir, describe as near as you can the big trunk
that carried the water from'the saw mill dam out to the
cider mill ? 20

A. It was a square trunk, about sixteen inches or a
foot high, which passed through the dam—that was an
open trunk.

@ About how deep ?

A. Two and-a-half or three feet.

@ About how wide ?

A. I should think eighteen inches wide.

@ Now, where it passed through the dam—right in
the dam—how was it. f

A. Well, it was square, at least a flat flume, about one 30
foot or one and-a-half feet wide.

How deep ?

About a foot. ! *
Covered up at the top ?

Yes, sir.

With plank ?

Yes, above and below.

What was on the upper end of that in the pond ?
There was the end of plank, the same size as the

POoPrPOPRORD

flune. 40
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@. Could the pond be drawn down to the bottom of
that trunk or not ?
A. No, sir—it could be drawn down to the top of this
flume—the inside flume.
Has that been taken out lately ?
Yes, sir.
Who took it out ?
It was taken out four years ago I guess.
The flume itself ?
Yes, Jaqui took it out.
When ?
This summer.

10

Did you save pieces of it ?
I saved the ends, yes, sir.
Have you got them here ?
Yes, sir.

DPOoOrLPOPOPOBD

Are these the ends, (producing same and showing
to witness) ?

A. Yes, sir.

20 Q. These two pieces are the sides of the flume that went
on the big one ?

A. Yes, sir, there were the sides which were boarded
over across.

@ What was made in these grooves ?

A. There were for planks sot in, the same thickness as
this.

®. Who took that out ?

A. 1 did, (witness explained how the flume used to be.)

@. You saw it at the time yqur father made it?

30 A. No, I did not see it at that time.

@ Well how long after ?

A. Some years after my father died, I knocked that off
so as to let the water go down lower and to let the grass
grow on the upper end of the pond.

Q. The bottom of this covered flume which you have
just been testifying about, was how much below the over-
flow of the dam about ?

A. 1 think it was four or five feet.

Q. Ordinarily, what kind of a stream conies down
through that saw mill pond of yours ?
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A. Well, this trough takes nearly one-half, all of it in
ordinary times.

Q@ The little coverd trough ?

A. Yes, sir.

@ How, did it compare in size with the main stream
that drives t'he grist mill ?

A. .It was not one-sixth part as large as the main
stream.
How far is it from your place that it rises ?
About a mile and a half, I think,
Just up by the Asylum?
Yes, sir.

O P OED

And the new Lunatic Asylum will be supplied with
water from that stream ?

A. Yes, sir, they use the water now.

@ And they take a good part of the stream away, don’t
they ?

A. Yes, sir.

@ When the water used to flow in old times through
this little square covered box, or trough, from the saw mill
pond into the grist mill pond, how did it effect the water in
the saw mill pond—used you to have it running all the
time?

-A Tt used to run all the time, and this pond kept about
the same.

@ Hid it rise and fall suddenly—1I mean the pond under
the old usage ?

A. No, sir, it was hardly perceptible.

@ There was no occasion, was there, under the old us-
age of it, for any sudden fluctuation in the height of the
saw mill pond ?

A. No, sir, you could not draw it off suddenly through
this trough.

@ Now, sir, what kind of a trunk is this that Mr. Jaqui
Proposes to put in now ?

A> A large round'trunk.

@ About how large in diameter ?

A- Eighteen inches, I suppose.

@ And where does this lead to ?

10

20

30

A- He dug a trench to put it down directly to his mill. 40
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@ Do you know what his intentions are in that respect?

A. 1 know what it seems, and what he says.

@. Well, what did you hear him say aboutit?

A. He told me he was going to make a direct applica-
tion of it to his mill.

@. Where abouts is this round trunk inserted into the
saw mill pond?

A. It is inserted at the part of the pond where my flume

10 @ He took out the square flume ?

A. Yes, sir, my cider mill flume.

@ And put this in the same place ?

A. Yes, sir.

@. The bottom of the inside of this trunk that is now
put in, or was put in when the injunction was served—how
is that as to height, as compared with the bottom of the
old flume, pieces of which you have produced here ?

A. Well, it is too low; I believe that is about an inch
above the old flume; the thickness of the plank that the

20 flume was made of, above the old flume, the bottom of it

and the new—

[Interrupted.]

@. Does it correspond with the bottom or top of the
old flume ?

A. With the bottom, within an inch.

Q. If he should draw the pond out as low as he could
with that new trunk, would that draw it down lower than

30 it could be drawn down atthe time your father sold to him ?

A. It would draw it down lower by the depth of the old
flume.'

@ How deep is that?

A. Fourteen or thirteen inches.

Q. If that big trunk that he has got there was in use—
how long would it take to draw that pond out—to draw the
water out in using it on the grist mill, or on any other
power ?

A. 1 don’t know, but that flume would carry it all out

40 in an hour or two, if it was left open.
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@ The trunk he has put in would carry the water all
out in an hour or two, beyond what it would when it was
run in it at an ordinary time ?

A. Well, at the present time it would take two weeks to
fill the pond up, and more too.

@ How deep is he digging to put in this new flume ?

A. Well, in some places deeper than others, as he was
obliged to go down lower.

@ Eight where this trunk is now put down, the line of
it is shown on the map annexed to your bill here—is that
shown as near as you can tell correctly—do the dotted
lines on your map show where the new trunk is to go ?

A. Yes, sir.

@ How does it correspond with your wagon way up
here? 4 !

A. Well, it goes right under the wagon way.

@ Does it run across or over lengthways ofit?

A. Both lengthwise and across the wagon way.

@ Where he is laying it through the wagon way—how
deep has he dug?

A. About eight feet.

@ Had he got dug the depth, which according to your
supposition, he wanted to dig to let his pipe, when you
served the injunction ?

A. No, sir.

@ Well, can you tell from the bank whether it is ne-
cessary for him to go down further ?

A. 1 suppose in some places he would have to go fifteen
feet where he crosses the road.

V+ This round trunk that he is putting down is hooped
with iron ?

Yes, sir.
And made, you understand to stand pressure ?
Yes, sir.

To be used under a head ?
Yes, sir.

O PO O B

Is it made, according to your understanding of the

mill wright business, to be used under a head or pressure ?
A Yes, sir.

10

20

30

¢ What had you to do with the laying of the public 4Q

road along there ?
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I had nothing to do with it.
You signed the application ?

Who asked you to ?
Mr. Headley and Mr. Gray.

@. Did you know' they were going to disturb the land
in front of your house—to disturb this water trough at
that time ?

A. No, sir.

10 @' Did you interfere with the surveyors when they were
on the ground there, with regard to the line laid along by
the Jaqui mill ?

A. No, sir.

A.
Q.
A. Yes, sir, out of consideration as I was asked to.
Q.
A.

Was Jaqui there when the road was laid?

Q.

A. Yes, sir.

®. And when the surveyors were present?

A. Yes, sir, down by his mill.

@ How was the road by Jaqui’s before the surveyors
laid it—how wide was it right by the mill ?

20 A. About three wagons.

@ Do you know whether Jaqui complained about its
being too narrow for use, or not—do you know whether he
desired it widened, or not ?

A. Yes, sir, he desired it widened.

®. Well, who did widen it ?

A. He did, I guess.

Q. If any new road was laid—who did the work of
widening it?

A. Jaqui.

30 @, Where Mr. Jaqui has dug for his trough—what is
the nature of the ground ?

A. Very rocky.

@ Almost solid ?

A. It is when you get down deep.

Q. Was he digging in solid rock ?

A. Yes, sir, he used*drills for splitting the rock, but I
don’t know whether he put any blasts in there, or not.

®. You say he took away almost all the old trough—
where was that ?

40 A. Near the press house.
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@ Since your father’s death you have built a new
press house ?
Yes, sir.
Did you excavate a little for a foundation ?
Yes, sir.
And there you found the remains of this old trough ?
A little of it had rotted away.
Was it in serviceable use when you dug it up ?
No, sir, and it had not been for years.
It had fallen entirely into disuse ? in
Yes, sir.
Is there any difficulty in lying that trough through
I jour press house now ?
A. No, sir.
@ Is there any objection to its being laid there on your
I part? .
A No, sir.
< What will be the effect of filling up that little saw
mill pond and then drawing it out suddenly—will it be
pleasant to you to have that done ? 20
A No, sir, it will be very unpleasant, we shall have a
| stench there all the summer.
@ There is grass grows there ?
A Yes sir, it is muddy, low ground, the washings and
settlings of years.
@ If the water was drawn out and the sun shines on it
* the summer time— what will be the effect?
A it would be very unhealthy—it would be a public
ance to the whole neighborhood.
@ Did that thing occur under the old way of using it 9 30

D POPO PO PO B

4 No>sir, not at all. 8 7
@ The other either kept it full or empty ?
A- Yes, sir.

% tie Vice-Chancellor:

* J,° you occuPy the new dwelling house or the old 9
J-ne new.

J  Who occupies the old ?

+ It is rented of me, it belongs to me. 40
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Further examined :

@ You own all the property there ?
A. Yes, sir.

By the Vice-Chancellor :

@. How near is the new dwelling house to the saw ml
pond ?
2q¢ A. Twenty-eight feet.

Cross-examined :

®. Where were you living in January, 1864, at tine
your father conveyed this property to Mr. Jaqui?

A. In the old building with my father.

@ And you had lived there most of your time previ-j
ously, I suppose?

A. Well, for a few years.

20 How long hid that saw mill pond been there, a
how long has it been a pond where the saw mill pond rowl
is?

A. There has always been a pond there.

@. Since you can remember ?

A. Yes, sir.

@. And it was there at your first recollection ?

A. Yes, sir, but the original was raised.

®@. When was it raised to its present height ?

A. Well, some—I don’t know, I was away from hone

30 at the time, I suppose ; it never was raised to its present
height, the way if is now, it is higher than it ever was.

@. It was put up to near its present height before your
father sold it ?

A. Yes, sir, a good many years before.

@ How much was it raised the last time during your
father’s ownership of it—how much was put on ti>it?

A. 1 think, two and a half feet.

@ Was it not four and a half feet ?

A. No, sir, I think not.

40 Q. Who was the miller there at that time ?
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A. Henry Johnson, I guess, had the mill at that time ?

@ You are sure of that ?

A. Yes, sir, I am not sure because I have not been
home always.

@ When was this trunk put in that was there when
your father sold to Jaqui ?

a. I recollect that I was home at that time, Mr. Leon-
ard put it in.

@ How long ago, as near as you can tell ?

A. 1 could not tell you.-

@ Give in the best notion you can ?

A. T am not good at dates, but I can recollect when it
was put in.

@ That is what I am speaking about, v/hen was that
putin ?

A. I think it was twe nty years ago,—twenty-five per-
haps, or may be more.

@ And you say that the pond end of that trunk was
so fastened that the water should go into the trunk and
run over the top of it, and when it sunk down so that the
water would not run over the top of it, it stopped running
out of the pond ?

A Yes, sir.

@ Well then the pond was kept full most of the time ?

A. It was kept up to the top of this old flume.

@ That was how far—the top of that was how far be-
low the top of the tumble of the dam, wben it was put in

! there? ! . .

A. I don’t know,—about four or five feet.

@ How deep was the water in the pond when it got
just level with the top of that trunk, about ?

A The water varied very much, in some places it was
fifteen feet and in some places only three or four feet.

@ You spoke about cutting grass at the head of the
pond when you first began to go there ?

A. You could always cut grass there, sometimes you
can down lower on the pond than at this place. m

@ When you had this trunk in you could not cut the
grass where you had been cutting it lately, could you ?

10

20

30

A+ Well no, not cut it so far down, and I took the end 49



60

out to let the grass grow further down the pond.
When did you take the end out ?
In 1869 I think it was, when I fixed my press.
Was it in 1869 ?
Somewdiere in that time, either 1869 or 1870.
And it had been in that condition up to that time?
Yes, sir.
Well, up to that time Jaqui had been taking water
from that pond, had he not, from the saw mill pond ?
10 A- No, sir, he had not ?
®@. Are you sure of that ?
A. Yes, sir.
®. Did be not use it four or five years after he got his
deed, every year and every month of the year, the water
from that saw mill pond ?
A. No, sir.
Q. Are you sure of that?
A. Yes, sir, about the time, he might have used it six
months to a year after, but a very short time after he got
20 his deed, it leaked all the way.
®. You had rebuilt the smaller and longer part of that
trunk shortly before the deed was made to Jaqui, or your
lather had ?

DProPOPD

No, sir.

Had it not rebuilt in the year 1862 ?
Never did.

Re-made it then ?

Never re-made it. *

Are you sure of that ?

30 Yes, sir.

orD oo

It had been there since twenty years or more prior
to this time ?

A. Twenty years? oh no, a few years.

@ The trunk which was there, what you call the
smaller trunk, how long had that been there, the same
boards and the same material before the deed was madeto
Jaqui ?

A. Well, I don’t know how long, six or eight years 1
presume.

40 @ Do you think it was so long as that ?
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A. 1 don’t know how tong it was.

@ Who did the work when it was last made,—X am
speaking of this smaller trunk now ?

A. I never knew it had been made but once.

-@ Who did the work then ?

A. 1 don’t know, I did not employ him.

@ You did not see it done ?

A. No, sir.

@ These you say were the sides, (alluding to pieces of
board before referred to,) which was the bottom, this or 10
this?

A. This, (the one with pin hole in,) is the top.

@ This was the end in the upstream side of the pond ?

A. Yes, sir.

®@ What was on top here ?

A. There was one plank on top.

@ Spiked fast ?

A Yes, sir.

@ And stopped at the lower side of these grooves, did
it not? 20

A I don t know,—oh, the plank ?—the plank was on
top, the opening was between the slide gate and here.

@ I understand you, that you had plank on top like
this ?

A. Yes, sir, one plank on top, this came out three or
.four feet from where the gate was.

@ These were the ends of the trunk, did the plank on
top stop at these grooves, or was it continued up to end ?

A I don’t know, there was one plank here at the end.

@ How far from the upper end, did it stop here, or go 30
°uup to there, (counsel pointed to plank produced by
witness) ?

A- 1 could not tell.

@ Was there a gate sliding in these grooves ?

A- No, sir.

@ Are you sure of that ?

A Yes, sir.

V- Was there not a gate sliding up and down this
groove when Jaqui bought that property ?

A- Never.
40
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®. Did not every man who attended to that mill, when
he went, turn the water on or off?
A. There was a gate three feet from that.
®. What were these grooves for ?
A. To allow the plank to set in there, there was one
board over the top.
@. Were they fast ?
A. Yes, nailed fast, you can see where they were nailed
in—the gate was at the dam.
@. I understand you, that no water could get in it but
what run over here ?
A. That was the way, it did run over.
@ Where was that gate ?
A. The gate was about two and-a-half feet from the
end of this, three feet.
@. And up to the year 1869, there was no water went
into the flume, except what run over the top here ?
A. No, sir.
@ And when you hoisted that gate, it naturally let the
20 water in that ran over the top ?
A. Yes, sir.
®. Who helped you dig this up ?
A. 1 don’t know that any one helped me.
®. Did you say anything about Jaqui helping you dig
it out ?
A. 1 did not know that I did, Mr. Jaqui never used this*
gate, his gate was down in my flume.
@ About how far from the end was the gate he used?
A. About four feet from my gate, where 1 get the water
30 down to my water wheel.
Was there not a gate nearer the pond, that he used?
No, sir, he used that gate.
There was not one nearer the pond ?
No, sir.
The gate he used was howr far from the pond ?
It came out of my flume.
About how many feet was that from the dam ?
About forty or fifty feet. I
You cannot mow that land of yours unless the poDd I

QDEPDPOEOED

40 is dry down to the bottom of this flume, can you ?
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A. I don’t mow it when it is full of water.

@ You have said repeatedly that the reason you did
not want Jaqui to have this pond full, was because you
could not mow that land there ?

A. No, sir, I never said so—he put a gate in here a short
time ago, and I took it out.

@ The reason you gave for taking it out, was, that it
would interfere with the grass at the head of the pond ?

A. No, sir, it was because he had no right to that gate
at all.

@ Was not the reason you assigned, was, that you
could not mow that grass when the pond was full ?

A. I might have said so, that I could not mow.

@ Did you not say that that was the reason ?

Complainant's counsel objected.

Defendant’s counsel wished to show the complainant
complained of the water being drawn off, and yet insisted
upon its being kept empty.

Complainant’s counsel held that such testimony was not
relevant to the question involved in the suit.

The Vice-Chancellor over-ruled the question.

v- You say this new trunk would draw the pond outin
acouple of hours.

A Well, I don’t know, but I think so.

@ And it would not before draw it down from this
pond from 1869 to the present time ?

A. Well, it remained low to the present time and grass
hasbeen growing.

WK It could not get lower than that?

A, No, sir.

@ Have you suffered in health or comfort ?

A- No, sir, we would not while grass was growing there.

v- So that if you are deprived of the water and yet
ave the grass growing, you are not hurt?

A. As this is—as tho grass is growing there—it is all

right.
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®. The mischief is the filling of the thirteen inches of
shore ?

A. On the bed of three or four acres.

@. Suppose the pond was filled in so that it would be
running highly over the tumble, you mean that then it
would draw the water down to the bottom of the trunk in
two or three hours—is that what you mean ?

A. Yes, sir.

@ How do you get at that ?

A. From the size of the present stream that runs in
there, and the size of the stream that runs out.

®. You assume that both ends of that trunk will be left
wide open ? *
>A. Yes, sir.

Q. What kind of gate are they going to have in the end
of that trunk to let the water on to the wheel—what is the
size of the aperture there ?

A. It would depend upon his wheel how much power he
would derive.

@ Ho you know anything about the size of the wheel
and the size of the aperture ?

A. 1 don’t know.

@. Then you give it as your opinion that if both ends
of the trunk were left open the water would run out in two
or three hours?

A. Yes, sir.

Q. If there was a small aperture there, a foot in height
and ten or eleven inches long, how long will it take then-
have you any idea aboht that ?

A. 1 have ideas, but I am not a practical machinist or
mechanic.

@ Would it not take four or five days if you did not
put in a drop of water there in the pond ?

A. No, sir, it would not—it would not take a day.

@ How much more water would be discharged through
an opening of that sort than there would be in the natural
stream there ?

A. The natural stream in the summer time was low.

®@. What is the size of the natural stream ?

A. Four inches, I guess.
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@ Deep?
A. Square.

By the Vice-Chancellor :

@ The stream that supplies the pond ?
A. Yes, sir, at present it is about four inches square.

Further Cross Examined :

@ Did you ever measure that stream just above the

commencement of the backwater ?

A. T have. ¢

@ When?

A Years ago—a year or two ago.

@ What was the size of it then ?

A Four inches square, I suppose.

@ What do you mean by that—do you mean that it

was only four inches wide—the bed of the brook ?

A I mean that a four inch pipe at present will take
dl the water that runs in, a four inch round pipe would
take it.

@ You cannot give us any figures of that measure-
ment?

A I have no figures, no, sir; I know the stream is not
nmore than one-fourth what it was before the Asylum took
it; there is not much stream there except what rises up on
ny land.

Re-examined.
(Direct.)

@ When that pond is drawn down as low as you can
frawit, to the bottom of that old flume—how deep, is it
just above the dam, about ?

A+ Well, it runs about from four to six feet right
straight from the dam in its deepest places, and then it
goes off gradually.

@ How much more land does it flow over when it is

10
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full to the top, than it does when it is down to the bottom
of the flume?

A. About four times as much, sir.

.®. How many acres do you think it flows oVer more
when it is full, than when it is down at the bottonl of tle
flume ?

A. About three acres.

@ And that land that is flowed over is right near jour
dwelling house?

10 A. Yes, sir.

®. And has had grass growing on it last summer?

A. Yes, sir.

@. And had grass growing on it at the time you tore
the permanent end out of the old flume ?

A. Yes, sir.

@ Then, as I understand you,-at the time you tore the
permanent end out of the old flume, the water had not been
running to the grist mill pond for a long time ?

A. No, sir.

20 ®@. And you had no occasion to use your mill except in
the fall of the year for your cider mill after the grass was
gathered ?

A. Yes, sir.

@ And so you tore that out to letthe water down lower
and so get the benefit of your grass ?

A. Yes, sir.

@. These nails that appear in this wood, were in there
when you tore that out, were they ?

A. Yes, sir.

And they used to hold the pieces in, that you took

D

30

A. Yes, sir.

@ What means did you use to get those pieces out?

A. An iron crow bar.

@ How far from the end of these two planks bow
shown was it, that the water actually ran into this flume
and so on out to the machinery.

A. 1 suppose two and-a-half feet, when the water ran
in here, from the gate head out towards the end here, of

40 this.
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@ There was an aperture to let the water in ?

A. Yes, sir, just by the gate ?

@ And this head gate was near the stone work of the
dam?

A. Yes, sir.

@ That head gate went right across these planks ?

A. Yes, sir.

@ And these planks, these ends of them then were
sawed off by whom ?

A. 1 sawed them off to bring here this morning. 10

@ The gate way don’t show on these planks ?

A. No, sir,

Complainant’s counsel also called J. Frank Johlson,
sworn :

@ You are a surveyor and civil engineer ?

A. Yes, sir.

@ Did you make the map annexed to the complainant’s
bill, now shown ? 20

A. Yes, sir.

@ From actual measurement?

A. Yes, sir.

@ And are you certain the figures you have put down
here are correct ?

A* Yes, sir. #

@ Do you know what is the difference in height, be-
tween the old saw mill pond and the grist mill pond ?

A. No, sir, I do not, I did take it at one time.

@ Do you know what the difference in height is be- 30
tween the saw mill pond and the tail race of the grist mill
pond ? n

A I don’t remember, I think about thirty feet.

@ Then the new proposed trunk of Mr. Jaqui’s, would
subject to a head of about thirty feet pressure ?

A. 1 suppose it would be near that.

@ You made a survey for Mr. Jaqui, did you, of the
place to put this proposed new trunk, and this is laid down,
(alluding to map) in accordance with that ?

A, Yes, sir. 40
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®@. Do you know how deep that trunk must be laid?
A. The only plane I tried was where it crosses the

road.
@ How deep was it there ?
A. Five feet.

Q, Yon don’t know how deep they did actually make

A. No, sir.I do not.
@. Generally this map is correct, and made from sur-

It is all correct, that road shows the road just asit
was traveled.

@. The line of the present road, as marked on this com-
plainant’s map, on the opposite side from Mr. Jaqui’s grist
mill, is a very high, perpendicular bank, cutin almost solid
rock ?

A. Yes, sir, not solid rock, it can be picked out.

@ Do you know how high that is now, that perpendicu-
lar wall there ?

2Q A. 1 don’t know, but I suppose from sixteen to eighteen

30

40

feet.

Q. Well, this has been made very straight there, as
your map shows ?

A. Yes, sir, it is about straight along there, I took that
more as the road is travelled to day.

Q. This line as it is actually, as it is now is very steep,
almost like the side of a house, and from ten to fifteen feet
high ?

A. Yes, sir.

Cross-examined.

Q. You made both of these maps, the one annexed to
the answer, and one with the bill ?

A. Yes, sir, the originals.

®. And on the complainant’s map you marked the road
as you found it in use?

A. Yes, sir.
@. On the other one, you located the lines as contained

in the return of the road laid out some three or four years

ago?
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A. Yes, sir.

Q Just tell the Vice-Chancellor how far you have cor- -
redly located the lines of that newly laid out road, or
whether they are correct ?

A They are correct in the map of Jaqui.

@ How did you get the points to locate it ?

A I got them from the County Clerk’s office.

*@ Did you find the monuments referred to ?

A Yes, sir, and I located it from the tree, thatis spoken
d, the trunk there, just on the bank of Jaqui's pond, and jn
fromwhat used to be called the lower corner of the mill,
itis the lower corner of the old mill, it measured twenty-
fivefeet from that, from the centre.

@ You found marks sufficient to give you confidence
inthe location 2

A Yes, sir.

@ Had you surveyed previous to when you made this
nep?

A Yes, sir.

Be-Bxamined. A
(Direct.)

v What sort of excavation would be necessary in order

| oput that road to its full width ?

A There will be ten feet of earth to be dug out of this
takin the top, about ten feet, and it would be about
twenty-two feet high, or from sixteen to twenty-two feet, of
au=ethat is not the whole length of the road, I should 3o
appe that would be one hundred and fifty feet.

@ Then it amounts to this, if the road master ever at-
tenpsto do that, he will have to take an average of ten
edin width and twenty feet in depth, and about one
hurded feet long ? .

I A Yes, sir.

1 Gs iIn depth will be about twenty feet ?

m  Ishould say so, or twenty feet would run one-half
tredistance.

I @ From ten to twenty feet? 40
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A. Yes, sir.

@ And the most of it is pretty nearly solid rock ?

A. Itis not solid rock, it is such rock as can be pided
out, but not shoveled out.

@ Small rock, soft enough to be picked by patient
work ?

A. Yes, sir.

Re-Cross-Examined.
10
Q. How many cubic yards of excavation are there there?
A. I have not measured it.
@ You have not data enough to give it correctly ?
A. I have no data at all for that, what I have been g
ing here is mere guess work, I have not measured it all.

Re-Examined.

(Direct.)
20
Q. Does it not include the whole road, the excavation,
and what is left merely amounts to side walk ?
A. It would be just the side walk, yes, sir.

Complainant’s counsel also called Nehemiali E. Jbhsm
sworn :

How old are you ?
Fifty-six.
You arethe oldest son of Charles Johnson, deceasad?
There is gne older.
You are a brother of the complainant ?
Yes, sir.
You have been familiar with the premises in qes-
tion, all your lifetime ?
A. Yes, sir, I lived there all my life, or the most of ny
life.
@ What was the condition of the old trough a j%e
time that your father made the deed to you and Jaqui—
40 trough that led the water from the saw mill trunk tote
grist mill pond ?

30
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A It was for a short distance, down toward the cider
mill, an open trunk, I should judge it was about two and-
ahuif feet bigb> and eighteen inches wide, that would not
befar from correct—from there it was in a close trunk,
probably eight inches by ten inches.

Q@ What was the condition of the closed trunk as to
apeand usefulness ?

A I cannot tell exactly, I put in that trunk myself, but
I cannct tell exactly how long it had been in, I should
judge, perhaps three or four years.

Q The little one?

A Yes, sir.

Q@ How long was it in use and how long did the water
run from the saw mill pond to the grist mill pond, after the
deed was made to you and Jaqui ?

A Well, a very short time, I don’t know how long, but
itwes not over a year, possibly it may be more, but I think
it wes not over a year.

@ From that time on, it did not run at all?

A No, sir, for a long time it has not run. 20

0. How was it as to the surface of the ground, being
doeor below it, commencing at the junction with the
gentrunk ?

A Well, for a short distance it was under grouhd, not
ageat many feet, perhaps fifteen or twenty feet, then it
nnalittle ways out of the ground, six feet if I recollect
nda, then it crossed the road which led to my brothers
ageand there itjwas under ground sufficient to drive over
adperhaps a little more, it was under ground from six
rc es to two feet, hardly 2 feet, but it may be that. on

\+ lor how long a distance ?

A’ 1 should judge fifteen feet.

fortow~ar® ~ WaS » ab°\G °r bel°WSround, and

mill V. aS ab°Ve ground 1 think until J°u come to the
fieroad N A dam’ and *ben it went under

7 Xk
%’m thetf;grl? d\Ajas tke end above the level of the

I don't know exactly, but quite a distance.
40
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Q. Since the grist mill pond has been raised doesit flow
up to the old trough ?

A. I have not looked, and I don’t know how thatis.

@ Give us your recollection ?

A. I should think it would go there, but Jaqui's dam
his flow Was five and-a-half inches more than he has a
right to.

@. My question is this, whether there is any difference
in the running of the water, round from the saw mill pord

20 into the grist iniU pond ?

A. I think there is no difference.

Q. Was that box or trough that you made and put
down, so made as to stand pressure of water running under
a head?

A. No, sir.

@. Was it what we call a tight box ?

A. It was a tight box, but not designed for pressure—
not made to contain water under a pressure.

@. Did you ever put any pressure on it ?

2Q a. Not agreat deal.

@. That box was about eight inches square on thein-
side was it ?

A. About that.

@. In ordinary times of the water—Ilow water, woud
that take all the stream ?

A. Yes, and more when it was low.

@. How did you used to use it, Mr. Johnson—steadily?

A. We run all the time.

@. Did the use of it under the old circumstances hawe

30 the effect of making any fluctuation in the water in the
saw mill pond—did it raise and lower it suddenly ?

A. No, sir, very slowly.

Q. If the saw mill pond was filled up by a freshet o
rain and then there came a dry spell after it, this would
draw it all out gradually, I suppose, in the course of time.

A. Yes, sir.

@. Well, how long would it take ?

A. Idon't know I never saw it clear down, not by aur
use, but it may have been so.

jn Q. You have no recollection of it ever being drawn cu
by your use of it, into the grist mill pond?
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A No, sir, but it may have been in a few cases, but
not to my recollection now.

@ You could draw the saw mill pond out by opening
the gates to the cider mill ?

A Yes, sir.

Q@ Would that draw it out very quick ?

% I suppose so ; I never paid any particular attention

@ How much of a stream is there in the saw mill
pond? 10
A The stream is small, and I think it is smaller now
then it was.

Q@ Do you think its use by the Asylum has taken any ?

A 1 think before that even it was less.

Q@ The result of cultivation ?

A Thatis what I thought; I think the stream is much
lighter than it was when I was engaged in business there.
m'f?? Is it sufficient of itself to drive steadilX the grlst

A Not steadily. 20

@ Under a foot head, suppose you had a foot head—
howbig a hole would it run through ?

< I think that at such times as the present, I think it
isunder a foot; I think four inches would take out the
waer without any difficulty ; that is my impression.

Q.Jquing? from your knowledge of your stream all
yaur life time ™

& Yes, sir.

Q ])(ou have been a miller, and a sort of half mill

! . 30
¢ No, sir; but I am a miller.

@ You have run a saw mill and a grist mill ?

A" Yes, sir.

@ With the exception of under a very high head, can
yautell whether a stream of that kind is sufficient to run a
saesteadily—you say it is not?

tfo, sir.

\+ Could you make any beneficial use of that saw mill
pn by itself, by direct application, without running it
toot egrist mill pond—is there enough there to run a 4q
m steadily, or run any piece of machinery steadily ?
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A. It would depond upon the kind of machinery.

Q Well, to run stones?

A. I should not think so.

@ The result wonld be that you would have to let the
pond fill up and then draw it down, and then let the n&
chinery stand while the pond filled up again, and then
drawz it down ?

A. Yes, to supply the mill you would have to let it
stand I presume; it would have to be supplied in that way
as you say.

@ Now, that trunk that they have got*there—what is
the size of that?

A. I have not examined it, but I should judge it ws
from eighteen to twenty inches in diameter—not less then
that.

@ Under thirty feet head—how much higher is the
level of the water in the saw mill pond than the level of the
tail race of the grist mill ?

A. Thirty feet, I think.

@. How much head and fall is there to the grist mill
pond ?

A. That would be over thirty feet, the way it is supplied
to the wheel or tail race.

@ Do you know how much the head and fall is to
the grist mill pond ?

A. About twenty feet it used to be.

@ Then this you think is about thirty feet ?

A. Yes, sir.

@ Now, sir, take that trunk that they have got theg,
and apply it directly to the running of stone or any aher
such machinery, and fill the pond full, and then how log
will it take to draw it out?

A. It would take quite a while—some days.

@. How long would it take to fill that pond up if it
was all drawn out, and that stream was running ordinarily -

A. Well, in dry times with the summer water, I suppose
it might take a fortnight, and sometimes more than that.

@ Well, it would draw it out much quicker than it
would run out?

A. It would draw it out in a few hours with a trunk o

that kind.
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Q The trunk, if open, without machinery, it would
drawit out in afew hours ?

*A. Yes, sir.

Q@ But running machinery with it, it would take longer ?

A Yes, sir.

Q Those round trunks—can they be made absolutely
tight ?

I should not like to say much about that.

Do they last for ever ?

No, sir. 10
Do they decay after a while ?

Yes, sir, especially under ground.

When they begin to decay and fall to pieces, won't
they begin to leak ?

A They will begin to leak.

Q@ If one of those trunks ran along under the road, or
undkr any other place with a head averaging from one to
thirty feet of water in it—when it begins to decay and leak,
whet will be the effect upon the earth, <@ there?

A I should think it would make it muddy. 20

@ Would it leak any the less on account of there being
apressure of ten or fifteen feet head ?

A It would make.it leak a great deal more.

@ Suppose that trunk should burst under a head of
tnor fifteen feet of water, what would be the effect on the
eath round that ?

d. It would overflow a place of about thirty feet or so.

@ Just give us your recollection as to how the water
was taken out of the old pond, as the trunk was when your
father died ? Q

A According to my recollection the trunk run out into
thepond, and then it was fastened up at the end, and the
Vater run over the top ; the water so far as I recollect
vhenwe used it, always run over the top of this; we did
nctdraw it down to the bottom, but it was made so as to
nnover the top ; we could not draw it below the top.

2rorobk

%thevice-chancellor :

QIs your recollection on that point clear and distinct ? 40
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A. I think it is—it was so when this was made, adI
don’t know of any alteration.

Further examined :

@ Do you recognize these two pieces of plank row
shown you?

A. No, sir, but they look like the plank we had in
there.

@ You did not see them taken out?

A. No, sir.

@ Where was the gate that let the water into the dd
trunk, according to your recollection ?

A. Well, we were experimenting, my brother and my
self, about that, and I think we had the gate right on tre
end at one time, and I think finally we took it away.

@ Were these grooves in the end here used for a gee
or not?

A. No, sir.

Where did you finally have the gate to draw tre
water out of the box ?

A. My recollection is that it was always used in the
way with a kind of a gate on top, at all events that ws
boarded up at the end, and the water always run over te
top.

Cross-examined.

Q. You recollect a good deal of the trunk you have just
been speaking of ?

A. Yes, sir.

@ About how long ago was it done?

A. I should say that it had been done ; I should ges
fifteen years, but I have got no data to go by.

Q. Do you mean fifteen years before you and Mr. Jaqui
got the deed from your father, or fifteen years from the
present time?

A. No, fifteen years ago now, or it may be nmore.

Q You speak about the what I call thé smaller trunk— j
the long one—being put in, as you thought, three or four
years before Mr. Jaqui got the deed ?
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A Yes, sir, that small trunk has never been put in but
ae and I think, these (alluding to pieces of plank) were not
putin at the same time ; I think they were put in before,

Q Do you recollect what mechanic did the work ?

A 1 do not.

Q@ Do you recollect what mechanic did the work of
meking that small trunk ?

A. It has passed by my recollection, and I cannot state.

Q When did you first begin to carry the water from
thesaw mill pond into the grist mill pond ?

A. As near as I can recollect it, was three or four years
before Jaqui and I bought that place from my father.

Q That was the first of it ?

A. Yes, sir.

Q You never used the water from the saw mill pond
for the grist mill pond before that time?

A No, sir, never.

@ It had served for the grist mill and cider mill as the
@emay be, and then entered the stream below ?

A No, it entered the small trunk then. «n

Q@ The only use you made of it was to drive the work
thet might be about where the present cider mill is ?

4 Yes, sir.

@ Was there contributed enough to the grist mill power
previous to the putting up of the small trunk?
No, sir.

C Why do you think it was three or four years before

e e was made to Jaqui, that you commenced to carry

ewater from the saw mill to the grist mill pond ?

i) I used it about that time for the grist mill. 30

R Rl MRS SYB S RSt Tour fathers
e Yes, sir, it was understood between us.

J 1 “bout how far from the face of the saw mill did the
runk go below the surface of the ground—where did

m'f' ah°Ub h'°Wrar from the saw mill Pond— the Iarge
n?

mea
e The large trunk never went into the ground at all
®agt where it went through the dam. !

\t Then the small trunk went into the -
I > ground where 40
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A. Pretty shortly after leaving the large trunk.

Q. And continued under ground until it got past where
the cider mill is, did it not ?

A. T think so.

@. And then it continued under ground until it got
the road ?

A. No, I think there was a small space there open.

Q. Are you clear on that?

A. 1 think so, it may have been covered up at sore

10 time, I think perhaps it was afterward.
@ It was beneath the surface where it crossed the

wagon way ?

A. Yes, sir. "

@ Howdeep?

A. I should say six inches to two feet, in different
places.

Q. The length of that ditch you cannot tell with any
accuracy now ?

A. No, sir.
20 @. How was that small trunk made?
A. Justexactly as the other.
@ How wide were the boards ?
A. Not very close together.
@, About how close ?

A. I cannot remember that, I am sure there was hoops
on it. *

Q. Gan you state whether it was hoops or bands ?

A. I am not clear whether it was hoops or grips—I
think it was hoops.

30 @ Was it caulked with tow ?

A. I think we put on that white lead.

@ How do you remember when the property was sod
to Jaqui, of his being told that it had been there two years
at that time ?

A. It might be so—I said three or four years.

Q. It is the recollection of some distance of time after-
wards? ,

A. 1 told you I could not tell exactly—I mean it ha
been in use for the purpose of carrying water into the gris

4Q mill, that is what I mean by the small trunk.



79

@ You remained there as part owner of the mill for
twoyears after Mr. Jaqui and you bought it ?

A. Yes, sir.

Q 1 see the deed which conveys to you and Jaqui, is
daed January 1864, and your deed to (Wilison) is dated
gxof April 1866, being about two years and nearly three
nmonths ? > -

A Yes, sir.

Q After you parted with your interest in the property

ddyou have anything further to do with the use of the 4A
mill or anything ? 1

A No, sir.

@ Who was the miller for you and Jaqui, when vou
adhe first began business there together ?

A I think we had a German—yes, the first miller we
redwes a German, his name has past my mind.

¢ Who did you have after that ?

A After that we had Mr. Thompson for a short time.

What time did he come ?

A He was there when I sold out to Mr. Willison.

@ Did not Mr. Thompson come there in the spring
deryou and Jaqui went?

A I cannot tell, I remember very well we had a Ger-
nenduring the first part of our term there.

@ You said you thought you and your brother had an
epaiment with the gate here ?

A My brother Henry is more of a mechanic thanI am,
adhe can explain it to you better than I.

@ You have tried it?

A Oh, for quite a while, but 1 dont know whether we on
syt on trying it or not, I think it was changed a little.

¥ Canyou tell when the boards were removed f-om
nee assuming they were there ?

20

I could not.
@ Gan you say whether that was there when vou and
got the care ? v

* 1 suppose so.
o. Butyou don't know ?
I think I can remember now.

C fer you and Jaqui became the owners of *hat 40
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property, did this small trunk that I am speaking ax,
ever leak any ?

A. Yes, sir.

@ Was it a small leak or pretty bad ?
thf}c' I don’t remember that we had any difficulty with

at.

@ Did not dirt get washed into the box where it wat
under the highway there, and it was knocked and nadke
to leak ?

10 A. No, sir.

@ 'Where was the leak ?

A. At various places along.

@+ When you sold out to Mr. Willison, was the weter
lunning from the saw mill pond into the grist mill pond by
that small trunk ?

A. I cannot say, but I presume it was.

Complainant s counsel also called Charles H. Johnson,
sworn :

20
@ You are a Irotlier of the complainant ?
A. Yes, sir.
@ How old are you?
A. Fifty years.
@ You always lived in the neighborhood of this place

in question ?

A. Yes, sir, I may have been away two or three years.

@ You live there now ?

A. Yes, sir.

30 @ Ho you recollect how the old flume was constructed,
that carried the water out of the saw mill pond down o
the cider mill, and from there through the small trunk into
the grist mill pond ?

A, Yes, sir.

@ Just state slowly, I want to know how low you
could draw the water down ?

A. I used to attend the saw mill, and I helped build
one or two trunks that have been put in there, but this-
trunk I did not have the building of, my brother thought

40 I had the building of it but I did not, it was the time after
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that, when he was using the mil he had a miller who
helped him build it; the trunk I believe was a round
trunk, similar to the one Jaqui is building now, with
the exception of its not being so large, and in that
trunk we had a gate that slid up and down, on the pond
side; on the lower side we had a plank gate, four inches
thids, turned by iron rods attached to the gate and
the saw mill gate, so that when we hoisted the saw mill
gdeit opened the other gate, and when we shut the saw

mill gate it shut the other. The. pond at that time was j

four feet higher than the flume, then we raised the dam
adput in that flume, three or four feet. This trunk that
lam speaking of, rotted away and became useless, and
ad then Nehemiah and a man with him put in this square
truk, and they put in a gate right on top here, and shut
itup at the end, and the gate they put on top was some-
thing similar to a churn staff.

Q@ How low under that arrangement could you draw
thewater down ?

A The water had to run over the top of this, and I
thirk the plank was still higher than this; the plank ran
aross the flume all along on top of the dam, and I think
trethickness of the plank was two inches, and above this
trewater run over; the gate that shut down on the plank
vesnailed across the flume.

Q@ At that time the water could not get down aslow as
tretop of the sides of the flume by two inches ?

A Yes, sir, that is my impression.

@ Hid that arrangement continue or was it altered ?

A That was altered, it was found that when that gate
wasraised there was too much suction, so that gate was
denout, and a gate made to slide down in front of the
hreest work.

@ How far from th”~ end of the trunk ?

A I should think it extended from there in the neigh-
borhood of two feet, or perhaps a little more or less.

@ The gate you made was about two feet from the end
°fthe flume?

A From the end of this trunk—well, I think the gate

20

30

VBN quite as far as that; it might have been eighteen 40

bdies, it was a little ways from the breast work.
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@ In using that last gate, or the new gate—how low
could you draw the water down in the pond ?

A. While the fastening remained in the gate it could
not be drawn down any lower than it was before, that is,
to the top of the flume.

@ Well, the end was made tight with a plank, I under-
stand you, across ?

A. Yes, sir.

@ Were there grooves along that plank similar to those

10 in that plank there, (alluding to grooves in plank produced
by complainant) ?

A. I was not there when they were made, but I pre-
sume there was.

@ And it was a firm piece of structure ?

A. Yes, sir, permanent.

@ And while that was there the water could not be
drawn down lower than the top of the sides of the plank?

A. No, sir.

@ Do you know anything about when that was taken

20 out?

A. No, I recollect seeing it there after the gate waes d-
tered, when the pond was altered.

@ How late was that?

A. I amsurel cannot tell you ; I would not give the
date.

@. Do you know whether it was before or after your
father’s death ?

A.. T don't know positively.

@ Do you know who took the end out, that is,

30 your own knowledge ?

A. I don't know; I have some recollection about it
but not sufficient to warrant me in saying.

@ You have no doubt in your own mind as to this
trunk, the original structure, that the water could not ke
drawn down below the top of the sides ?

A. There is no doubt about that whatever.

@ But you are unable to state when, or who took the
end out?

A. I am not able to state the date, nor who did it.

40 @ The little trough, the square trough, which crie
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the water from the saw mill pond to the grist mill pond—
whet was the condition of that as to its being tight and
sourd at the time the deed was made to you and Jaqui?

A Well, I am not very positive about,that thing; I
knowit was in the habit of leaking quite some.

Q@ Do you recollect how long it ran after the deed was
nede?

A Idon't think the trunk was used only a few years
afterwards.

Q You recollect where you passed up in the rear of
yaur father’s old dwelling house, and on the opposite side
o the wagon way which passed in the rear of the dwelling
hose, there was a cellar and a gate to the vegetable cellar
—ow, do you recollect how the old trough ran along in
frot of that gate ?

A Well, it ran right along in front of the cellar door,
bt I don’t know whether it was above or below the ground.

Q@ Well, it was above at the door ?

A Yes, sir.

Q@ At that point where it ran along in front of that cel-
lar or cave—how deep is the excavation that has been made
farthe new trunk ?

A I should think some three or four feet.

@ Has, or has not, an excavation been commenced along
treline of that wagon way for a long distance right along
dceof where the trough used to be above the ground ?

A Yes, sir.

Q@ How is the fall in that trough from the cider mill to
tregrist mill ?

A I have not measured, and I don’t know, but it was
qute a fall.

@ The water ran freely ?

A I don't know.

Q@ It emptied into the grist mill pond several feet above
trelevel of the water of the grist mill pond ?

A Two or three feet above it, I should think.

@ How did the use of this trough used to effect the
vagein the saw mill pond?

A Well, it took away a small stream.

@ Used you to let it run all the time ?

10

30

40
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A. Well, when we wanted to use it we did.

@ Steady?

A. Yes, sir.

@ It did not have the effect of raising or lowering the
water suddenly ?

A. Not suddenly, butin dry times it would take the
water out of the pond.

Q Takeitall?

A, Yes, sir.

10 Qe This new trunk that they have put in there—how

about that in regard to drawing the water down ?

A. Well, it will draw it down very much sooner, I
should think.

@ Was there any pressure on that old trough—wes it
under wliat you call a head?

A. No, sir.
@ Was it made to carry water under a head ?
A. No, sir.

@ Was it put together so as to stand pressure at all ?
20 A. I think not.
@ How was it fastened together ?
A. The boards were nailed together, and where the etk
were there was a little piece of hoop iron.
@ Was there any other hoop iron round it, exceptthat?

A. No, sir.

Q. You are quite sure?

A. Yes, sir.

@ There was no hoop iron round it to make it wae
tight ?

39 A. No, sir.

@ But simply a hoop put on where the ends came o
gether to make them tight ?

A. Yes, sir.

Q. How high did the water used to stand, if at all, in
the big trunk above the top of the aperture at which tre
little trunk came out there ?

A. I should think the depth of that trunk might beae
to one and a half feet.

@ Then the lower end was always open and the wae

40 ran through freely ?
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A. Yes, sir.

Q@ Can you describe all about this trough under ground
adhow deep it was—the little one ?

A I think the trough entered the ground near the first
bed, and it ran under ground until it got way down to
this bend, and then there was a little part exposed when
it wes first constructed, and then it run under ground until
it got past the road and near the wall.

Q@ About how many feet is that ?

A That might have been thirty or thirty-five feet. ip

Q@ Now, from near that place opposite the old dwel-
ling house—how was it ?

A Above ground until it got over the road at the next
bed and there it was under ground clear along.

@ How deep under ground in the wagon way—was it
rear the old dwelling house ?

A Not very deep; I should think fifteen inches, but it
varied and tapered off; the deepest point might be twelve
a fifteen inches.

@ Just enough to keep the horses and wagon wheels 20
any from it ?

A Yes, sir.

@ How much larger is that pond when, filled up to
owafloy, than it is when drawn down as low as it can be?

A Such as it is now, I should think it would cover four
timesthe surface.

@ Then if you filled it and emptied it down to the bot-

| tamaf the present trunk, or old trunk, it would make it
fartimes its size ?

A Yes, sir. 30

@ Would it hold more water ?

A I should think five feet or five and a half feet.

@ If it was raised five and a half feet it would make
Aflonfour times the surface ?

A Thatis my opinion.

@ About how many acres is that ?

Ae I should think five acres.

@ You have been overseer of the road there, Mr.
Johrson?

A Yes, sir. T0
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@ Were you overseer of the roads when the road w&s
widened by Jaqui’s mill ?

A. I think I was.

@ Who did the work of that?

A. Jaqui.

@ Did you do it as overseer, at all ?

A. No, sir.

@ Do you know how the line got to be made justasit
is there ?

10 A. I know something about it.

@ I mean the present line of the road, where it is at
down steep and high ?

A. I guess he wanted it so, I don't know ; in order
make it wide enough for his mill.

Q. Is it wide enough?

A. I don't know thatit is any too wide.

Cross-examined :

20 @ You were overseer of the road at the time ke
widened the road there ?

A. Yes, sir, I think I was.

@ Did you allow him anything for doing that work?

A. Tdont think I did, sir.

@ Areyou sure you did not?

A. Yes, sir, I allowed him for work on the road, bt
not for that work.

@ Something was said about your getting him an a-
lowance—did you not go down to the Town Committee to

30 get him an allowance for that work ?

A. No, sir, Jaqui raised his dam, and filled in the rced
on the side next his house, and I think of George Wheelersl
on the other side, and the approach of the road had to bel
raised; George Wheeler took much of the ground and huilt!
a road next to my brother’s land, or where the old road
used to be, which left the old road near the dam, ne
Jaqui’s mill, between his mill and the dam, down so steep!
that no one could get up it; Jaqui did not like that, and!
neither did I, and Jaqui wenton and filled in there, and didal

4Qgreat deal on the road ; well, after he had done it, he sa 1
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he thought he ought to have some compensation for it; I
sadI thought so too, and I told him I would get some-
thing for him from the Town Committee, but I did not
suaeed in getting anything but the regular appropriation,
adasI had a balance of a few dollars, I gave it to him,
but there was no contract in regard to the matter.

Q Where did he get the dirt to fill in this place you
spegk of ?

A 0On the other side by his house, or he may have got
sare up the other road.

Was not part of that dirt taken from the bank op-
pasite the mill ?
Yes, sir, and thrown over next the mill.

Q He had some talk with you about his taking that
bank?

A Well, we often talked matters over together.

Q@ Did you tell him he had better move that, and say
itwoud be a good thing for him to move it, or widen the
rced there ? .

A 1don’t remember ever telling him so, but it was a
gadthing, and I never hindered anybody from improving

| treroad.

@ You did talk with him about it ?

A 1 may have done.

@ Did you not talk approvingly of his widening that
roec?

Al may have, and I may not, but I certainly should
ifanything was said about it, because, of course, it was an
improverrent to the road.

0 You knew he was doing it, and you made no ob-
jedin?

A Yes, sir.

@ Is your memory clear as to whether he asked for the
privilege, or not ?

A No, sir, but if he did I granted it to him, because I
tadno objections to that road being widened at all.

0 How far from the old homestead are you residing
iHow?

A About one-eighth of a mile.

0 Towards the Asylum ?

10

20

30

40
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Towards Morristown, this way.
On the same road ?
Yes, sir.
When did you commenceliving where you live now?
Well, sir, some seventeen or eighteen years ago.
Did you attend the saw mill any after you began to
live where you live now ?
A. 1 was attending the saw mill when I built the house,
and I may have run the saw mill a short time afterwards,
10 but not a great while.
@ Since that time, when you stopped running- the saw

mill, you have had nothing to do with the running of ay
of these mills have you ?

e>@>@>

A. No, sir.
@ Or any change of the water or the arrangements?
A. No, sir.

@ And whatever you have noticed was what fell under
your observation casually ?
A. Yes, sir.
20
Re-examined

(Direct.)

@ You are in the habit of being frequently on the
ground there ?

A. Yes, sir, in crossing the place to the school hose
where I frequently go, and to the mill.

@ You mean the dam of the little saw mill pondyou
30 crossed ?

A. Yes, sir.

@ Instead of going up the road or down the road to
get to your brother’s, or anywhere, you got right through
the fields and across the saw mill dam ?

A. Not so much as to have a bath there.

@ You have crossed that saw mill dam a good nay
times ?

A. Yes, sir.
@ And saw the water running over the top there?

4q A. I recollect seeing that after the gate was put in
front part.
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Q After the churn staff gate was taken out, and the
dliding gate was put in, you saw it running over there ?

A. Yes, sir.

Q@ After you left working there ?

A Yes, sir.

Complainant's counsel also called James T. Williscm,
Swom :

Q You are a brother-in-law of the complainant ? 10
A Yes, sir.

Q@ You have been living with him on these premises ?

A Yes, sir, part of the time ; I was five or six years in
Newark, but before that I worked with him.

Q At the time the mill was sold, where were you
living?

A 1 boarded with Mr. Johnson.

Q On these premises?

A Yes, sir,
20

By the Vice-Chancellor:

@ When the mill was sold, to who?

A Jaqui and Johnson.
Further examined:

@ Then you bought out Johnson and was with Jaqui for
atime?

A Yes, sir. 30

@ Then you sold out to Jaqui ?

wt Yes, sir.

@ And for five or six years you have been living in
Newark ?

4. Yes, sir.

Q And for five or six previous to that you lived on
these premises ?

A Yes, sir.

Q@ f\re you familiar with the construction of those

40
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A. Well, I know how things were arranged there.

@ I will ask you first when you bought outNehemiah's
interest, was the water running through the old trough ino
the grist mill pond?

A. No, sir.

@ That was two years after he bought, was it not?

A. Yes, sir.

@ And two years after Jaqui first got his interest?

A. Yes, sir.

@ How long was it after Jaqui got his first deed, thet
that water did run through that little trough ?

A. I don’t know ; it might have run there for a year;
what makes me particular about knowing, is that when I
came back from the army I resided with my brother ae
year, and at that time the small trunk leaked so that it wes
almost impossible to keep the water in it anyhow.

@ When you came back from the army, you went iro
partnership with Fletcher Johnson in the cider mill, befae
you bought out the grist mill ?

A. Yes, sir.

@ That was 1865, when you came back from the amy?

A. It was the Fall of 1862 or 1863.

@ Well, at that time the trough was in a very lesy
condition ?

A. Yes, sir.

@ And the water did not run long after that ?

A. No, sir. I
Q. Was that original trough made to stand pressure
A. No, sir.

@ How was it held together ?

A. It was a square box or trough, just nailed togaher,

and where the ends joined, they were put together by
pieces of hoop iron put in between, the iron that wes pt
in, was this way, one half went in one part, and the dher
half went in the other, that is all that made it tight, thee
were no hoops on it.

@ Did it stand pressure ?

A. There was no more pressure than that the vae
would go into the flume above and run right through. I

@ How much fall was there from that down to t ¢

other dam ?
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A Seven or eight feet fall, I should think.

Q How high was the end of that trough where it
emptied into the grist mill pond ?

A Two or three feet.

Q Do you recollect where the cave or vault is, on the
upper side of the wagon way, nearly opposite the old dwel-
ling house ?

A. Yes, sir.

Q@ How did that trough run along there?

A It run above ground. 10

@ Right opposite that, how is the excavation in the
rced for the new trunk—how deep ?

A I should judge at the present time, it is dug between
three or four feet deep, right in front of the vegetable cellar.

Q Is there more or less excavation for the new tr nk
tren there was for the old one?

A More.

@ And in a different place ?

A Yes, sir.

Q@ Itislonger and deeper ? 20

A Yes, sir.

@ Do you know how long that tronch or ditch is ?

A I never measured it.

@ The excavation is the whole length of the way ?

A Yes, sir, from the time it leaves the old flume, some
thirty or forty feet from the old dam, and from there clear
tothe old grist mill.

@ How deep will it be necessary to put it, according
tojour idea ?

A Tthink somewhere near six or eight feet, near, the 3
dl, if they put it on grade so as to strike the road and
punder it.

@ Do you recollect about that old trunk ?
| A Irecollect seeing the water run over the end.

@ When?

A Sincel came back from thbe army and before—that
Jed P be aregular bathing place for us, and I used to see
heweter running over it.

@ Was that when you came back from the army ?

¢ Yes, sir, there was a head block in there, and I re- 40
mavber the water ran over that.
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@ Looking now at these two pieces of timber shoan
do you recognize them, or not, as pieces of the endof the
trunk that was in the pond ?

A. I recognize these pieces as pieces that laid on te
flume after Mr. Bartley came and sawed them out, thet
laid there and I helped pick them up and fetched themuwp
to the cellar—a day or two after they were sawed of, M.
Johnson and I went and picked them up and put tham
down cellar.

10 @ These are the pieces that Mr. Bartley took out o
the trunk ?
A. Yes, sir.
Q. They were longer when he sawed them off?
A. Yes, sir.
@ And you sawed these pieces off for the purpose o
carrying.? .
A. Mr. Johnson did.
@ When you sawed these ends off, was there a hed
block in there to prevent the water from running through 1
20 A. Yes, sir.

@ That was after you came back from the war?

A. Yes, sir.

@ And after this deed was made?

A. I don’t know, butI know it was since I have benj
there boarding at Mr. Johnson'’s.

@ Do you know who took that out?

A. I do not, part was taken out while I was away.

@ You had been away five or six years ?

A. Yes, sir.

Q. Was it in there when you left?

A. 'Yes, sir.

@ You have no recollection of ever seeing it out?

A. No, sir, not until I came back ; I came up last fdl
from Newark i I have not had anything to do with thatfor
the last four or five years, until last fall; then I built hs
new house.
Then you saw that the head piece was gone?
Yes, sir.
And that whs the first time, you saw that ?
Yes, sir, the first time I ever noticed it was at.

30

PO RO

40
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Q@ DM you have opportunities to see whether it was
in during the five years you boarded there, after you came
badk from the war ?

A. Yes, sir, of course; I was up there nearly every day
dfandon ; it was whenI and Jaqui owned the mill that
theblock was taken out; I have no doubt about thatin my
own mind.

Q You and Jaqui owned the mill in partnership ?

A Yes, sir.

Cross-examined.

Q@ You owned the mill about how long?
A I cannot recollect, but it was only ashort time, only
a few months.
Q@ Did you ever play the part of miller ?
A. No, sir, Jaqui did that.
Q@ And you took no part in the running of it ?
A No, sir, only in fixing up the mill; I helped fix the
bigwater wheel, and some work inside.
What is you age ?
My age was thirty-six last February.
And you are a carpenter, I infer?
Yes, sir.
And you went into the army when ?
I think in the fall of '61.
In what regiment ?
The 27th—Captain---—--—-- .
They were nine month’s men ?
Yes* sir, I had ten months.
So you came back in the summer of 1862 ?
Yes, sir, I think so, or 1863.
Then how long was it before you went to Newark?
It was five or six years ago.
Where did you work after you left the army ?
I was sick when I came back, and the next fall I
wasrunning with Johnson* the cider mill, and the next
sunmrer I worked for Mr., P ---—----- at Morris, and I worked
J* capenter; for the next year I worked for myself at
r*Sherman’s place, and then I went to Speedwell to

PO RS PO POPOPORQRRD
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» work, and after that I went to Newark, and I have bem
theie ever since up to this time.
@ Were you there when Mr. Johnson rebuilt his press
house ?
A. I was at Newark.

Re-Examined.
(Direct.)
10
Q. You went to the war in the fall of 1862 ?
A. I said 1861.
@ Was it not in the fall of 1862 ?
A. Yes, sir.
@ And you returned in the summer of 1863 ?
A. Yes, sir.
@ And then you boarded there for about five years ?
A. Yes, sir, about five years.

*

20 Complainant’s counsel re-called A. Fletcher <Johnson
sworn :

@ Do you now recollect about howr the ends of the
planks ofthis little trough were fastened together?
A. The end of the little trough ?
@ Yes, where the planks came together ?
A. They had hoop iron drawn down between the exk
@ But there was no hoop iron on it ?
A. No, sir.
30 Qe And there was no hoop iron used round it, ex3xt j
that?
A. No, siri
@ How near does the excavation—the ditch which they I
are digging for the new trunk—correspond with the pae I
where the old trunk laid ?
A. In some places it is ten feet.
@ Are they digging in the same places, or in different I
places ?
A. In different places altogether.
40 Qe Take the place where the little trough passed near
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the vegetable cellar—that cave or vault there—and that
road, the wagon way north of the old house ?

A Yes, sir.

Q@ How was the little trough there ?

A Above ground right close to the cellar, and the
trough was used as a step to a go into the cellar.

Q Now, right there, how is the new trunk to be put?

A. Down in the road, the excavation at that point is
two or three or four feet.

@ You don't know how deep they are goingto go? jq

A. No, sir.

Q@ They were still digging when you stopped them by
the injunction ?

A Yes, sir.

Q You filled in there some, did you not ?

A Yes, sir.

Cross-Examined:

Q@ Has he got the old route of the trunk, or the new 20
route of the trunk drawn and located on the map here ?

A No, sir.

Q@ Did you not see Mr. Johnson there, when he was
taking the survey to make Mr. Jaqui’s map ?

A I saw him there, but I was not with him.

@ Was not the digging done when he made /that
suney?

A. No, sir, I had a survey made previous to any dig-
gngbeing done.

@ Of all the digging that has been done there, has 30
there been any done since -you got the injunction ?

A No, sir.

Complainant’s counsel recalled J. Frank Johnson, SWoOrn :

@ These dotted lines showing the track of the pro-
posad trunk, are they put there from actual survey, where
thedigging was done, or to be done, or from a preliminary
sunvey you made ?

A I don't know anything about the digging. 40
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Q. Were these lines put down there from actual survey
of the digging, or put down there from the proposed lines ?
A. From the proposed lines.

Complainant’s counsel re-called Nehemiah <Johnson,
sworn:

@ What is your recollection with regard to their being
hoop iron on the trunk?

10 A. I thought at first we had grabs on it, but now I
recollect that it was not put on there, but the hoop iron
was placed at the end.

@ Then there was no hoop iron round it to bind itup ?

A. No, that was at the ends to keep them together.

@ Between the ends of the boards where they ame
together ?

A. Yes, sir, that is my recollection of it; I had not
thought anything about it, and that is why I thought we
had grabs on it.

20 @ You are now satisfied there were no hoops on it ?

A. Yes, sir.

Cross-Examined.

Q. It was a very frail thing, was it not ?
A. It was not very strong.
@ It was not expected to last long?
A. Well, it was designed merely to take water through
without pressure, it was almost the same as any gpen
30 trough.

Re-Examined.
(Direct.)

@ There are long pieces of it lying there now?
A. Yes. sir.
@ And there are no signs of any hoops having been on
it?
40 "™ No, sir, butiron was put in at the ends to fasten
them together and secure them.
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Complainant’s counsel re-called James T. Willison, sworn :

Q@ Where the pieces of the trough lie there now, there
aeno signs of hoops having been on it ?

A. No, sir, I never saw any hoops there that I know of.

Complainant rests.



In Chancery of New dJersey .

Between

A. Fletcher Johnson,
10 _
Complainant,
and

Frederick W. Jaqui,

Defendant.

Defendant’s counsel then called Frederick W. Jogu,
sworn :

20
@ You are a practical miller ?

A. Not exactly that.

@ What is your business ?

A. My business is plumbing and tinware and sowe

business.

Q. Have you carried on a mill ?

A. Not before this one.

@ Where did you live before you took this mill ?
A. In Livingston, Essex County.
Qe

30 When did you begin work at the mill up here.
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I took posession on the first day of October, 1863.
Before you got your deed ?

Yes, sir.

Three months before ?

Yes, sir.

And you have been in possession of the mill ever

O DO

sinae?
A No, me and Nehemiah Johnson went into business
together for oue year, and then wedissolved partnership.
@ But you have been there ever since, have you not ? jq
A No, sir, I have been the one-half of one year away.
Q Where were you ?
A In Livingston, Essex County.
Q@ Who owned the mill that year?
A I had my share rented to Nehemiah Johnson.
@ When?
A From 1864 to '65.
Q@ From what time in 1864 ?
A From the 1st day of October to the next year.
Q@ From October 1864 ? 20
A Yes, sir, to 1865, a little of a year, it was from the
first of October 1864 to 1st April 1866.
He run it alone from October in what vear, 1864 ?
J. From October 1st 1864 to April 1st 1866.
@ A year and a half?
A Yes, sir.

Q? What did you do when you first went there, the first

A Weil’ 1 attended to the selling part, I sold the stuff
vemanufactured. ~0

@ Did you work about the mill any ?
A’ *~ good deal, yes, sir, when I could work, I was not

apractical miller, and I could only attend to such work as
f coud do.

@ You bought the SaW mill pond ?
An When me and Nehemiah Johnson bought the pro-

perty we bought the water right from the saw mill pond, all
exgx his water right to the cider mill.

@@ Were you at and about the SAW mill pond, did you
dany work or anything about that ? 40
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A. Yes, sir, a good deal.

@ When did you begin to go there?

A. The first day when I got there, after and beforel
bought the property.

@ What were you doing there ?

A. Looking around the premises to see how they were
situated.

@ The first three months you were there, did you do
any work about the pond ?

10 A. Mr. Johnson notified me that I have to fix the tum-
ble.

@ I am talking about the first three months you wee
there, did you examine the arrangements to carry the water
from the saw mill pond to the grist mill pond ?

A. Very particularly.

@ Before or after you bought it ?

A. Before and after.

@ How was the water taken out of the saw mill pond
at that time ?

20 A. Through the flume, trunk, with agateinit; I wat
up there many times.

Q. About how far from the end of the flume was this
gate ? .

A. I think about eighteen inches or two feet.

@ From the pond end ?

A. Yes, sir.

@, Well, whatif anything was between that gate ad
the water in the flume ?

A. Not that I can recollect, there was no obstrnction in

30 the flufiae, only a small piece at the end ; only about two
inches inside and four inches outside when the water ran
over.

@ Was there that piece in that, on the end ?

A. Outside in the end, yes, sir.
@ Were there any planks in here, in these grooves?
A. No, sir.
@ At the time you went there, was there*?
A. No, sir.
@ Have you ever seen any there?
40 A. No, sir.
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@ Now, taking this to'be the pond end, next you—
where was that piece you spoke of ?

J. Down here, inside two inches and four inches on the
outside; there was a plank here two inches thick at the
battom of this piece, by this here; it was two inches in-
dceand four inches outside; I think if I recollect ri~ht
thaewas a small piece nailed across here.

By the Vice-Chancellor :

Q@ Where was the gate ?
A About here, eighteen inches from the end of the
flne I think, perhaps it was two feet.

Futher examined:

Q@ Before this lawsuit commenced—did you ever hear
tret this had been stopped up here with plank or boards ?

A No, sir.

@ Did Mr. Johnson at the time you bought, tell you
honvlong that little trunk had been built ?

A No, sir, he never told me, but I saw it had been put
iurevwhen I came there in 1863.

@ Who told you so?

A 1did not ask, but I saw it was uearly new myself;
itves not there over two years or probably may be three’
&it was not very long when I got there.

@ What part of the trunk was above the ground—just
gnat the saw mill dam and follow along and tell us how
®xhwes above ground ?

I «1 - ¢little trunk was connected with the big trunk,

gewes a space there of six feet, and then it went under
«  for a space, well, I should judge about thirty or
ad/ tiL fr°m willere lficran in and came out on the other

wai¥ihlumiU WaS' 1 should Judge>was thirty feet; then it
“unto the ground a little way below the cider mill.

\*+ How far did it keep under ground ?
¢ Prom there about thirty feet.

7Complainant’s counsel:

90

40
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Q. That was the second time ?
A. Yes, sir.

Further Examined :

@ Well, go on?

A. Then it ran above ground until it came to the pub-
lic highway, and then it run under ground.

How deep ?
10 A. Not very deep, about one foot.

Q. Below the surface?

A. Yes, sir.

@ Was the water running in that into the grist nil
pond when you bought the property?

A. Yes, sir.

@ How long did it continue to run up that trunk iro
the grist mill pond ?

A. Well, from 1863 to late in 1868.

@ And how did it come to stop then ?

20 A. 1 raised the grist mill pond three feet and by raising
it three feet, a high freshet would take the water back.

@ Back in this trunk ?

A. Yes, sir, and made a great flood in the street, ad 1l
had quite a little trouble to stop it; I had to take up al
place, and stop the water in two or three places.

@ When was it you raised the dam ?

A. I think about 1869.

@ Did the water run up this trunk when you raised tre

grist mill dam?
30 A, Pretty near, I think, it ran until 1868, late in th
season.

@ Why did it stop then ?

A. We could not use it.any more on account of its ke
ing worn out in some places, and in high water it ws
carried back.

@ Did it do that before you raised your dam?

A. No, sir. J

@ You say it stopped in 1868—you did not raise tte
dam until 1869 ?

40 A. No, but we had occasion for to use it.
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Q Why?

A Well, when I raised the dam I thought I had quite
enough height; I put three feet on, but I found I did not
heve enough.

@ What state of repair was the trunk in when you
stopped using it ? [

A Very poorly ; it got rotted out in different places
whaeit was above ground it has been rotted away into
nathing, and where it was underground altogether, in some
passit is good yet, and in some places where it is above nn
goud there are pieces left good yet. 10

Q@ At those places where it was between—where it
wat under ground and came out again-it had rotted ’
anay?

A Yes, sir.

@ How about where it crossed this road way—how
depwes it where it crossed the road way ?

A It was not, may be, eighteen inches below the sur-

@ It was out a good part ?
A .Not on the public highway.
@ Well, the other private road ?
A Yes, agood part.

" @ How deep was it there ?
d. Well the first time it might be eighteen inches or
W but a little while after the thing got out of repair, as

toin jT* Vehicles stePPe< on top of it and broke the

hfl " ™ int0 the rear of Mr- Anson's
C i\"»7°Tid"<*8t°P hole and the water washed
ifdalsa ,andthere was nothing there to keep it; the on
| g0t bare and the vehicles stepped on it and broke 3°

% 20

[ there, w above. «"»m d, did it stand steadily
>’ get run against and knocked out of place ?
It stood steady. [

¢ , Did70Uraisethedam of the saw mill pond any

| ]l ~ ed it toits whole height.
i J Who did you get its height from ?

pond 1took 1 guess from the line od the edge of the
40
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@ Did you take all that dam down ?

A. No, sir, only about five feet, I should guess.

@ Well, the whole length ?

A. Yes, sir.

@ Is it not higher than it was originally ?

A. No,sir.

Q. What year was it when you repaired that saw mill
dam ?

A. In 1868, I think.

10 @ What timein 1868 did you repair that dam?

A. In August.

@ That was the year before you raised the dam of the
grist mill pond, was it ?

A. Yes, sir.

@ When did Mr. Johnson begin to mow this land of his
that he has spoken about—either he or his father ?

A. I don't think he ever mowed it before, within four
or five years lately.

Q. How far is that from his dwelling house—the pae

20 where he mowed it ?

A. About'three hundred yards.

@. Upstream?

A. Up stream.

@ About your widening the road there—did you hae
anything to say to the overseer of the roads about widen-
ing it ?

?4. Mr. Johnson was overseer then, and he directed ne
to widen it to the full width, as far as I choose to widen it
but not over the line, and that I could do it at any timel

30 liked to ?
@ He told you that?

A. Yes, sir. -]
@ Did he allow you anything for any work you dd
there ? I

A. I suppose he did, he gave me $18.85 for it once, hg
had a balance left out of $135, which was for extra wor
which was done, and he gave me the $18.85 of it. ]

@ Did you do any work before you got his permission
to dig that bank away ?

40 A. No, sir.
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ij). Can you tell the Vice-Chancellor how deep the
trexhis that you have dug to put the new trunk in ?

A Itis in some places two feet and in some places
threa feet deep, and the deepest place where we go is about
fiefest—on Mr. Johnson’s land that is.

@ Where is the deepest digging ?

A Right across to the mill on my lands.

@ On the east side of the road ?

A eYes, sir.

@ How deep do you design to cover the trunk ? jq

A The calculation is two feet on the lowest place.

@ Well, why do you put it under ground?

A Well, it would be such a public nuisance to be above
gard and I think the way it used to be was a nuisance,
wanit was put above ground the water kept running all
itfie time in the public highway, and we could not stop it,

Q How long did that leak, before you stopped using

A It leaked all the time.

Much, or little ? 20

A A little, sometimes more, just as the sun affected the
vag] the boards were worn a kind of slowly away, and we
qmtagood many dollars for nails, but we could not keep
»igt, as the sun drawed the nails through the wood and
podthe top off, and that is the reason I thought that I
Mbetter go under ground and stop that public nuisance;
Rhewinter season it was very bad there on account of
pice, as thé water got running there into the street, and
peck the roads very bad.

% Where would it last longest, above or below ground? 30
ip M. Bardev advised me about this, he had an ex-
pitet made of it, and he said it lasted longer under
rpd, that is below the surface than it would above
Fid, andthatis the reason I am putting it under ground ;
Nwise it would not make any difference if I take it above
Nder ground.

H Which way do you think it would be most in Mr.
heois way ?

r. Above ground, I would not like to have it knocked
Yaxs  the time like it was above ground ; Mr. John- 49
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son bored some holes in the old trunk and used it fortis
cider mill.

@ How many of those holes were bored in ?

A. I recollect one right by the press house.

@ When was this new press house of his built?

A. It has been built I think since 1868, if I rexdledt
right either 1868 or 1869.

@ Was it before or after you raised the dam at the
grist mill pond ?

10 I think before, or at the same time.

@ At the same time ?

A. I think the same time,

@ The old trunk was under ground in that press Lo,
was it ?

A. Some, it has been taken out, he bored a hde in
the trunk and took water out for his purposes, I s,

@ How did it stand the digging out at the foundation
there ?

A. When he put up his press house ?

20 Qe Yes.

A. Well, he got the old trunk out of the way so &
get his cellar dug.

@ How is the bottom of the trunk you proposed topt
in there, compared with the bottom'of the old trunk den
out this summer ?

A. The bottom is one inch higher than the old batom

@ How rapidly do you expect to take the water at
of the saw mill pond for the use of your mill ?

A. Well, the calculation is made that we shall usefiam

30 five to six hours in twenty-four hours with the present
supply.

@ Do you mean by that, that the water running LH
the water in the natural stream—will furnish as muh
will run your stone for four or five hours ?

A. Five or six hours, yes, sir.

@ That is what you mean ? ]
A. That is the calculation which we got fromourw e
maker. >

@ How long do you suppose it would take to nn
40 water out of the pond, if the pond was full ?
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A It would take six days, 1 isuppose, at ten hours,a
day when there was no supply coming to it.

Q If you stopped the stream from running into it ?

A Yes, sir.

Do you know what quantity of water has to be let
m the wheel ?

A You should have asked my mill wright for that, I
amnot mechanic enough to explain that.

@ Have you expected or intended to keep the water
in the saw mill pond lower than it was kept when you were 10
wsing it at first ?

A No, sir.

Q@ You have provided arrangements to supply the
dder mill with water in this new trunk ?

A Yes, sir.

Q@ Did you have the place where you were going to
place the new trunk surveyed for you ?

A. Yes, sir.

¢ By whom?

A By Frank Johnson. 20

Q@ What did he leave there to let you know where the
plae was ?

A He left sticks there.

Q@ How near to the line that he ran and put the sticks
a did you dig your ditch ?

A He ran a straight line to the stick, only when we
a@aneto the street he made a round angle—a curve.

Q Then from that curve down to the road—how near
ddyou make the ditch to the line which Mr. Johnson ran ?

A We ran in the same course that he staked out ac- 30
axding to the lines he ran.

¢ This curve you speak of was where ?

(Witness showed on map.)

Did the sticks make an acute angle ?

Yes, sir.

You made a curve ?

Yes, sir.

And from that on you followed the line he ran?

Yes, sir.

The old trunk from the dam down—how far was that 4
aovered on the top ?

DT PFOESHE
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A. It was not covered at all from the dam down to the
saw mill.

@ The part that went through the dam was covered-
was it not?

A. Yes, sir. .

@ And from that down to near the saw mill—was just
above it ?

A. To the side of the mill it was not covered at all.

Q. The other trunk was covered ?

10 A. Yes, sir, the little trunk connected with the kg

trunk.

Q@ What was the size of the trunk in the dam ?

A. I never measured it particularly, Mr. Bartley mess-
ured it.

@ Do you know what size the small trunk was—dd
you not measure that ?

A. I think seven inches by eight inches.

@ Did Mr. Bartley measure that ?

A. Yes, sir.

2d Q. When you filled up this trench—did you intend o

leave a bank there or to make it level ?

A. To make it just as smooth as ever it had been be-
fore, or a little better, because it was not very smooth thee

@ What miller did you have there first?

A. We had a German miller for a short time.
@ For how long?
A. I think about four months.
@ Who was the next ?
A. Mr. B. B. Thompson.
30 @ How long did he stay ?
A. Offand on; I cannot tell exactly, he is there yet.
@ How long did he stay the first time he worked far
you?

B

Two or three years.

Cross-Examined.

@ How far up the old trunk did the water back fram
the grist mill pond in freshets ?
40 A. Into the front of my mill.



That was only in freshets ?

Yes, sir.

Did it not back up the old trough in ordinary times ?
Not quite, the water was level at that time.

When the water was level with the dam, the lower
end of that trough was free ?

A I think it was just about even with the bottom of
the flume.

Q The bottom of what flume ?

A Of that trunk. iq

Q@ The bottom of that little eight inch square trunk
wes about level with the top of the water—was it?

A Yes, sir.

Q In the grist mill pond ?

A Yes, sir.

@ You know how much higher the saw mill pond was
then the grist mill pond, don’t you ?

A Mr. Frank Johnson leveled it for me, and he made
it between seven and eight feet.

@ ‘How high has this flood—how high did the water 20
haeto rise in the grist mill pond to make the flood you
gdeof?

A It was not any extraordinarily big flood.

@ How high did it have to rise ?

A Ten inches.

@ Well, you say that Mr. Johnson never mowed his
gass until within four or five years ago ?

A Yes, sir.

@ Is it more than four years since he mowed there ?

A I cannot tell. qaq

@ Itis since you came back from Livingston ?

-J Yes, sir.
heg And he never pretended to mow it before that—did

DED D

A No, sir, he could not.

@ You say that the deepest place you dug that trench
ofyours is five feet?

4 Yes, sir.

@ Now, how much deeper have you got to dig it ?

A Not any. 10
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@ Then five feet is the deepest ?

A. Yes, sir.

@ Is that the under side, or the upper side of te
trunk ?

A. Itis the upper end.

Q. You say you are going to put the trunk five fet
deep in its deepest part ?

A. In some places.

@ What part of the trunk will be five feet deep—tte

10 upper or the under side ?

A. The under side.

@ You propose to put it under ground all the way—
you not?

A. Yes, sir, except by the side of the mill where ve
want to fix a place.

@ You expect to run under the head of the pond ?

A. That is the calculation, yes, sir.

@ The calculation is to work your run of stone—tte
extra run of stone in your mill under the head of the sw

20 mill pond ?

A. Yes, sir.

@ Then the water in this new trunk of yours will sad
under a pressuré with a head all the time ?

A. Not all the timé, but only when we want to useit.

@ Don’t you allow the water to stand in there all the
while ?

A. No, sir, if I don't use the water I don’t have it in
the trunk.

@ Are you going; up to the pond every time to tumntre

30 water out of the trunk ?

A. Yes, sir.

@ How large a hole is it that you are going totumtel
water on to your grist mill through ?

A. I don't know.

Q. Do yo 1 know whether it is six inches or four inches, 1
or what not.

A. I think I beard Mr. Bartley say it was twelve square
inches—a hole three by four, I think—that is the calcula- 1
tion, but I won't say positively.

40 @ Do you know how much water will run through a I
hole three by four under a thirty feet head ?
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A [ don't know.

@ What was your object in spending so much money
ifyou only use so little water—why do you make that
trunk so big?

A To use it to a better advantage.

Q@ Does that make it of any better advantage, if you
aeonly going to have so small an aperture to your wheel ?

A. I think so.

Q Do you know whether you have to make it a great
dedl stronger in that case ?

A No, sir.

Q@ You say your calculation is, that the stream will
$PPY enough water in twenty-four hours to run your
turbine wheel for five or six hours a day ?

A Yes, sir.

@ How bigisit?

A Thirteen inches in diameter.

G ltis alittle fellow ?

A Yes, sir.

@ How deep?

A Two and-a-half to three inches.

Q im see that piece of a trunk, that Mr. Fletcher
Johnson took out at the end of his press house, ,when he
built it up there ?

A Yes, sir.

¢ How did it look ?

A He used it for several years for his cellar step.

@@ What cellar step ?

A In front of his vegetable cellar.

i D101 not the trunk then run in front of his vegetable

A Yes, sir, one piece of it.

@ How long had that been away from in front of his
vegetable cellar ?

me Four or five years.

@ Had it not been away longer than that ?

I think not.

¢ How came that to get away ?

4- I don't know.

@ And the pieces he took out from the press house
Vike put down there?-

2d

qo

A0
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Yes, sir, one piece of it about four feet long.
How long do you calculate in the ordinary run o

the water, it would take to fill that pond, from the bottom
of the trunk up to the overflow, if you did not use any
thing out of it ?

A. I wanted to try the experiment, but Johnson would
not let me.
Q. Did you go up and measure the water ?
A. We tried to shut the gate, but he would not let ne
10 @ Did you go up to measure the water ?
A. Mr. Bartley did.
@ Did you not go up and measure the water ?
A. No, sir.
@ You don't know how long it would take to fill it ?
A. No, sir.
@ Have you not made calculations about that ?
A. I left that to my machinist.
@ Is it Mr. Bartley that gave you these calculations,
with regard to how long that water would run that wheel ?
20 A. Mr. Bartley did, and Mr. Wm. Bartley did, and they
made it what the catalogue said.
@ This miller that sold the wheel considered there wes
water enough to run that for five or six hours a day ?
A, Yes, sir.
@ When did these men that sold these wheels see the
stream ?
A. Mr. Bartley took the measurements and sent to
them.
@ When was that done ?
30 A. Three years ago, I suppose.
@ What time of the year ?
A. The last time was about this time of the year, Aug-

ust, we wanted to be sure how much water we had.

Q

Did you ever go up there and examine that watera

all, or examine the gates and so forth about that old mill,
the old saw mill, until after you came back from Living-

ston ?

A.
Q.

Before and after, a good many times.
And you have found a piece of board nailed on the

40 sad of that?
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A Yes, sir.
(Counsdl pointed to boards produced by complainant.)

Q You know do you, that these two pieces of timber
ane out of there ?

A No, sir, this is the timber, I suppose, but this shows
thet if this was under, there was nothing nailed here.

@ Have you any' doubt about that being the upper
dde? 10

A It looks like it.

@ You never saw that, when there was anything in
under there ?

A No, sir.

Q@ How many times did Henry Johnson pay you for
edra work done on the road ?

A I think he paid me, and then he made a contract
with me for taking his work.

@ How many times did he pay you for extra work?

A Once. 2

@ Was not that once, the time he paid you for work
whichyou did in front of the dam, on the other cross road?

A No, Mr. Johnson made up a subscription list forme
todo that work for him, and I can show in the Towu book
thet he allowed me $20 for filling in and so forth, on the
schod house place.

dar%? No, I mean f|II|n.g_|n the road where you raised your
A He allowed me $20 for that.
@ Did he ever pay you more than once? 30
f He did not give me $20, but I did $20 worth of work,

adhe made up a subscription from other parties and col-
leded the money for me.

Defendant’s counsel offered certified deed in evidence.

Defendant’s counsel also called Barnabas B. Thompson,
SWorm:

i ?
@ What is your age~ 20
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Sixty-eight.

And you are a miller I believe ?

Yes, sir.

How long have you followed that business ?

Well, twenty-five or thirty years, more or less.

Were you ever miller in Johnson’s mill, or Jaqui's?

Yes, sir.

When were you first employed there ?

Soon after Mr. Jaqui bought it.

Before that had you ever worked there ?

I attended the saw mill.

When did you first attend the saw mill ?

Thirty-five years ago, I think.

Who did you work for then ?

For old Mr. Charles Johnson.

How long were you there then ?

Two or three years, I believe.

@ How was the height of that saw mill pond then, com-
pared to what it is now ?

20 A. Well, the first time I was there it was down to the
old height, this new part was not put on when I was there
the first time ?

@ Well, when was it first raised ?

A. Well, then it was raised when I was away, I wes
there two different times, attending saw mill for Mr. Ces.
Johnson.

@ When was the second time you were there ?

A. I think it was ten years after.

@ About twnty-five years ago ?

30 A. Yes, sir, something like that.

@ And between the first and the second time you wae
there, the dam was raised ?

A. Yes, sir, Henry Johnson attended the mill afterI
left the first time, and while I was away he puton this new
part of the dam, of about three or four feet, butI dont
know how much, as I have never measured it, but there
was more put on.

@ How did the height of the dam then compare Tih
the present height—how does the height now compare with

40 the height then ?

10

POPOPOPOPORORD RO R
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(Complainant’s counsel objected as not being relevant.)
Question admitted.

A Well, the water was drawn out after the dam was
raised, the same as it was before, the trunk was not raised,
wehad a round trunk through the dam, and a telegraph
wirefrom the gate to the one at the pond, that round trunk
wes there when I attended the last time.

@ You went to work for Jaqui after he became inter- jq
ested there ?

A Yes, sir.

Q@ When did you begin to work for him ?

A I think it was in the spring after he bought the mill,
he bought it in the fall, T think.

Q@ And you went there in the next spring ?

A Yes, sir, I believe it was in the spring of the year.

Q@ Well, now at the time you went there in 1863, was
thewater being carried from the saw mill pond to the grist
mill poud ? 20

A Yes, sir.

Q Was there any gate near the saw mill pond to regu-
laethe water in that trunk ?

A There was a gate in the big trunk.

@ Near the saw mill pond ?

A Well, it was where this little trunk was connected
with the big trunk, there was a little gate which we hoisted
tolet the water into the smaller trunk.

@ Was the gate in the big trunk near the pond ?

A Yes, sir, the one which we used to Loist and lower. 30

9 Did you used to hoist it at that time ? .

A Yes, sir.

Q When jBu went to work for Jaqui ?

d- Yes, sir.

y. Will you tell us how the end of the old trunk wasat
ct time, the pond end 2

e I could not tell you about that, for I never examined
I ~  “on “recollect seeing such a log as they speak of,
egate always worked up and down when I used it.

40
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By the Vice-Chancellor :

@ How far was the gate from the end of the flume?
A. The water was never out of the pond while I worked

there, so that I could see.
Further Examined :

@ Did you ever see the arrangement that has ben

10 spoken about by the Johnson’s, that on the pond end there

was a plank across here, so that no water got in the trunk
except what run over the top ?

A. I never saw that arrangement, all I know was a gae
that drew up and down, but I don’t know anything abouta
piece nailed on here.

@ Well, in from the end, two inches ?

A. It might have been down low enough for me to se
it, the water might, but I never examined it.

20 By the Vice-Chancellor :

@ Can you tell whether it was or not opened at the
end ?
A. No, sir.

Further Examined.

(Witness,) I always supposed the water ran to the enddf
the trunk by the gate working up and down, but I never
30 looked to see whether it was nailed on the end of the trunk
or not.
@ Did you ever hear of such a thing while you worked
there ?
A. No, sir.- m e
@ When did the water stop going to the mill, fromthe
saw mill pond ?
A. I could not say.
@ When did you leave there ?
A. 1 worked for Jaqui and Johnson while they remaine
4q together in partnership, after they dissolved Mr. Johnson
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rented the mill and I attended it for him, but for how long
I cannot say, it was not over a year though ; then I went
towork somewhere else, and was away for a while, and
M. Jaqui took the mill and run it himself a while, then
I worked for him a short time, and then they got into law,
adwe shut the gate down and let it stand, then I left
again.

Q@ When was it you went back the second time to work
for Mr. Jaqui ?

A After they got the thing settled Mr. Willison sold
auk to Jaqui, and he fixed the mill up then and ran it, and
I worked more or less for him ever since.

Q now near the time of his buying out Willison did
von go back there ?

A Idontknow, he was there repairing the wheel and
getting the mill into running order again.

@ Did Willison do some work on the wheel ?

A Yes, sir.

Q@ Were you there then ?

A I believe I was,

@ Do you recollect whether the water was running into

I tepond at that time or not.

A I don't recollect whether it was or not ?

@ What was the condition of that trunk during the
[ater part of that time ?

A The trunk leaked a great deal when I was there to
wak he used to nail it up and pitch it; when the water
wastaken out I think I was away.

@ When you used to pitch it, did it leak a good deal
aonly alittle ?

A A good deal, sometimes it will get started leaking

I wekept nailing the boards and pitching it up, andkept

that the water did not leak away much.

@ Were you there when the grist mill was*raised?

ishin 1 Want back t0 WOrk' 1 tkilik’ just as they were fin-
1 g ip the dam>1 helped put the plank on it and finish

wak N lla(* stone wolk UP before I went back to

9, WAT this trunk leaked> where did the water run
most along the road ?

n

20

40
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A. Well* it ran down and it sank away pretty muchin
the ground, it was a kind of a little leak.

Cross-Examined:

Q. You were away for a while, for Mr. Jaqui bought
out Willison ?

A. Yes, sir.

@ Then you came back there, when Jaqui took hdd

10 of the mill alone ?

A. Yes, sir.

@ And he bought out Willison and repaired the mill
some, about the time he bought Willison out, did he ?

A. Yes, sir, I think Mr. Willison helped fix the whed
up and get things into running order, and then Jaqui took
the mill.

@ From that time on you have been there all the tinre,
more or less, have you not?

A. Yes, sir.

20 @ But for a while Nehemiah Johnson had the nill,
running it alone, you were down in Livingston, you wae
not there ?

A. Yes, sir, I attended it for Johnson.

@ But for a while you were not there ?

A. Well, T don't know what was the reason, I think they
stopped the mill.

@ The mill was about played out, was it not?

A. While Johnson was running, I quit a little beforehe
stopped.

30 @. The date of the time when you say you were anay
from there, away sort of permanently, that was just before
the time Jaqui bought Willison out, was it not?

A. Yes, sir.
@ After lie bought Willison out, you were there Steady?
A' Yes, sir.

@ And after he bought Willison out, you don't recollect
seeing that water run very much, do you ?
A. No, sir, I do not.
@ You say it stopped while you were away ?
40 A. Yes, sir.
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@ That was before he' bought Willison out ?

A Yes, sir.

@ Have you do recollection of seeing the water run
through that trough at all, after the time you went to work
there steady, after the time he bought Willison out ?

A No, sir, I have no recollection of it.

@ That is not much of a stream is it ?

A Well, it was sufficient to drive a saw mill all the year
raug, except in dry weather.

Defendant s counsel also called Ohcirles @. Wise, sworn :

@ You are a practical miller, are you not Mr. Wise?
A Yes, sir.

@ Did you work for Mr. Jaqui as a miller ?

Yes, sir.

How long did you work at the mill ?

I was at the mill about fifteen years altogether.

At Jaqui’s mill?

No, sir, I worked for him about three years ? 20
When did you first go there ?

I went there in 1867, in July.

And stayed, how long ?

Three years ?

Steady, right along, continuously ?

Yes, sir.

What did you do while you were there ?

I attended his mill always as a miller, and nothing

—

o) @L:h.e PO RO OAD >

Do you remember whether there was water passing 30
dathe saw mill pond to the grist mill pond when you
vat thereto work ?
| e Yes, sir, it went over from the saw mill pond to the
gist mill pond.
@ In what way ?
Through the trunk.
2 ®ow1°ng was it before it quit running into thegrist
“ill pond?
j A 1think pretty nearly, till we raised the dam.

¥ When did you raise the dam ? 40
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A. I think we raised the dam in 1869.

@ You mean the grist mill dam ?

A. Yes, sir.

Q. How was the trunk while you were there ?
A. The trunk was good then.

@ Was it leaky or tight ?

A. No, sir, it did not leak, you mean that little tunk,
that goes from the saw mill pond.

Q. Yes, sir?

10 A. Well, that was good yet, at that time.

@ Was there any gate near the saw mill pond ?

A. There was three of them out there, one near the
dam, another one across the big flume, and a little one where
the water run in the mill, a gate in the little one.

@ Did you used to hoist these gates?

A. At different times, yes, sir.

@ Were you ever about that gate near the pond, in tre
flume or trunk ?

A. No, sir, I was often there swimming, butI neer

20 took any particular notice about the gate inside of it ?

@ Which gate?

A. About this gate in the trunk.

@ Did you ever hoist it ?

A. Yes, sir, I did, and when I hoisted the gate I waud
stand on the dam.

Q. Did you go in swimming at that place?

A. Oh, yes.

@ How did the water getinto the trunk from the pond?

A. Well, the gate that was in the pond, always wes

30. hoisted, but most of the time it was open and the wag!
was stopped inside the trunk.

@ By what was it stopped ?

A. By another gate.

Q@ In the trunk?

A. Yes;sir.
Q@ wWhere was that ?
A. That was near to the cider mill. ]

@ How was the end of the trunk that was inthepon 3
was that boarded up or open ?
40 If never was boarded up.
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Q@ How do you know ?

A T often saw the water running in it, while I was in
I there?

Q In where?

A While I was in there swimming.

Cross-Examined :

Q@ What do you mean by saying you never noticed |t
whleyon were swimming ?

A Becausel never went up to look at it, and whenever
veneeded water I went up to hoist the gate.

@ What gate ?

A The little gate where the water goes through.

@ Do you mean the little gate near the cider mill ?

A Yes, sir.

Q@ The big gate was generally always open ?

A That was nearly always open.

@ But you say you never noticed it ?

A No, butI knew there was a gate there. 20

@ But 7you never noticed it even when you were in
SWINTTINg? AL

A No, sir.

( @ Soyou don't really know anything about it ?
A No, sir.

Deferdart’s counsel also called John H. Pierson, sworn :

| @ Where do you live ?
A Morris Plains.
@ How far is that from these mills ?
As ¢(bout one-eighth of a mile.
@ And you have lived there some time ?

A My lifetime.

j ?°uhave a saw mill just above there, have you not ?
res, Sir.

| have had for a good many years ?

Anm Yes, sir.

tW Were y°u much or little about this saw mill dam

are talking about of the Jaqui mill ? 10
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I was frequently there.

Did you go swimming in that saw mill pond ?
Yes, sir.

You would go in where ?

On the dam and sometimes on the opposite side.
Did you you ever attend that saw mill ?

A. 1 attended it a day and a half at the winding up &
it, they had a sawyer there who got into difficulty in sw
ing a large log, which he could not manage, and so they

10 got me to come over and do it for them.

Q. Do you mean to say that you never used their saw
mill after that?

A. I think not.

Q. Well, when was that time that you have spoken o?

A. A short time after Mr. Jaqui bought it.

@ Was it the same year?

A. I cannot tell whether it was the same year or te
second year, probably it may be one-half a year, or ayear
afterwards.

Do EO >

20 Did you ever hoist the gate that was in the truk
near the dam ?
A. Yes, sir.

@ Now, how was the end of that trunk in the ponda
that time, was it boarded up or open?

A. I did not observe any board there, if there hed
been I should have knocked it out as we wanted all the
water we could get, the water was low at that time.

@ What time of the year was that ?

A. Summer time.

30 @ Could that end have been boarded up when yau
were using it ?

A. 1 think not.

@ Did you ever notice its being boarded up when you
were working or swimming there ?

A. No, sir.

You have been there since you attended that saw

Frequently or not?

Q
mill?
A. Yes, sir.
Q
A. Occasionally I used to pass there.

40
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Q Did you ever see the eud of that trunk boarded up ?
A No, sir, I never did.

@ Before the law suit was commenced—did you ever
i hear of such a thing ?

A No, sir.
@ Canyou tell anything about when the water stopped

running from the saw mill pond into the grist mill pond ?
A I cannot tell you that, sir.

' Guss Examined. '

... You are on 8ood te;ms with Mr. Johnson, I suppose,
antyou, or are you not *

j A I hope so, all of them.
@ And consider yourself friendly ?
I A Certainly, to both parties, I try to be.
j @ How do you fix the time you went into this saw mill
towork 2

A I recollect Jaqui saying that there was a log there
trethis man couldn’t saw. 20

f Did Jaqui come to you and get you to do the work ?
[ A Icannot tell whether it was him or Johnson.

@ Jaqui never lived in that neighborhood before he
vatto the grist mill ?

I A Not that I know of.
@ Did you ever hear of him ?
Ae No, sir.
I @ He lived way down here ?
[ A Somewhere below.
Do you recollect the conversation with Mr. Jaqui 30

InSection with the sawing of that log ?
§ ¥e Yes, sir.

j @ Was he running the mill at that time ?
i A I don't know.
@ You heard of his buying that grist mill ?

e Shortly after, I don’t know how long it was after he
‘Kt e there.

J ,He was interested there at the time he talked to
about that log?

A Idont knébw at that time whether he was or not.  4q
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@ How came he to say anything about that log?

A. They wanted to fix the old mill up.

@ And Mr. Jaqui was interested in having the log
sawed was he not ?

A. Yessir.

@ You attended that saw mill a day or day and a
half?

A. Yes, sir, but we could not saw it, the mill gave at

@ You have no recollection of seeing the end of thet

10 trunk fastened up ?

A. No, sir.

@ Do you say it never has been fastened up ?

A. I don't know.

@ Have you looked at this, isthere any appearance
its having been so ?

(Counsel referred to boards produced by complainant.)

A. None that I can see on this end.

20 @ You don't see any signs of a plank having ben
fastened in ?

A. If there was a plank in that groove, probably it tes

@ Have you any doubt about it, that it was for agde
way ?
been for a gate way ?

A. Judging from the way that groove is made, it ws
for a gate way—that plank might have been one inch vidg
and have rotted away ?

@ The plank you think would have rotted away ?

30 A. Yes, sir.

@ And the plank may have been an inch wide ?
A. Yes, sir.-

Q. The groove would wear ?

A. Not so much as the side would.

Re-Examined :
(Direct.)

40 @+ Who employed you to do this sawing ?
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A 1 charged Johnson and Jaqui.

Defendant’s counsel also called Frederick W. Jaqui, Jr.,
SWOm :

How old are you ?

Twenty-three years and six months.

Have you been employed about the mill ?

Well, I have been about their mills for nine years.
Doing what ?

Well, first time I ever came there, I went up with
ny father to see where the place was, and I think we went
oer with a load of feed and flour, shortly after that
father bought the place, and X came there to help him oc-
casionally, and I used to take out little orders such asI
could manage, as I was only thirteen or fourteen years old
then—I did no particular work about the mill at all, any
nmore than sweeping and sometimes taking away the little
orders down town, but at that time I was not very steady.

Q@ Well, when did you begin to be very steady ?

A, Not until father took the mill alone.

Q When did you move up there?

A I did not move up there, when I began to go there
steady, we lived here in Morristown then, in Bridge street,
Iworked a short time for father and Mr. Johnson, Mr.
Johnson’s little boy was working in the mill, arid I was
workingin the mill too, and attending to the store part of
the time, but I was not very steady then nor until father
bought the mill alone.

Q@ Since your father bought the mill alone, have you
been there steady ?

« I was there then for about a year, I think, then I
wert away for two years, and after that I was home again
about a year, then I went to work for Mr. Searing of Mor-
ristown.

@ How long have you been at the mill this last time ?

m Two years.

Q@ Do you remember the water running from the saw
mJ P°nd into the grist mill pond ?

‘&t Yes, sir.

PoRrOPRD
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20

30
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@ Can you tell when it stopped doing that ?

A. I dont think I was home at the time it stopped, bt
I think it was between 1868 and 1869 when it stopped run-
ning, I would be home perhaps occasionally, that is mom-
ings and evenings, it was at the time I was working in
Searing s that this water stopped.

@ Do you recollect the repairing of the saw mill dam?

A. I was away then, but I recollect the time it was done,
I think I was home to see it, and I walked over that way.

10 @ Do you recollect the raising of the grist mill dam?

A. Yes, sir, I recollect when that was done, but I was
not home at that time, I was then working for Searing, ad
so I only had a chance to see that on Sundays.

@ How near to that time did the water continue run-
ning to the grist mill pond ?

A. One dam was. raised about a year before the ather
was, and I think it was a short time after the raising of the
saw mill dam, that is after it was put up to its original
height, a short time the water stopped from running ; the

20 trunk laid there yet, the pieces run out in the pond.. I
recollect father telling me about the damage it doneinthe
road by raising the pond three feet, that was when I are
home, he told me about how it washed the road out.

@ How was the trunk in the latter part, while you
were there, as to holding water?

A. Well, it always leaked a little, where it most leaked
was right at the angle of the road, and there was another
leak near the black walnut tree, near where the blacksmith’s
S"°P stood, and then it leaked and the water used to nn

A in the highway there.

@ Do you recollect whether it continued to run until
Wise went there ?

A. Yes, sir, I have been in there swimming on Sundays
with Wise and others.

@ I am talking about the water running into the trunk
from the saw mill pond to the grist mill pond, was it run
ning into that when Wise went there to work?

A. Yes, sir.

@ And it stopped while he was there did it ?

A A. I think it did, between 1868 and 1869.
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@ How camedt to stop, do you know ?

A ell, I was not home at the time it stopped, but the
reason they stopped it, I believe was because it leaked so,
adit ran over into Johnson'’s cellar, and it leaked in the
road and ran over to the grist mill pond, so that it cut a
hdeinto it which they filled up. '

Q Were you about that saw mill dam when you first
wat up there ? .

A Yes, sir, I think the first day I was there, I went up
with the school boys, Nehemiah Johnson’s son and I went
wp there together. 10

Q Since then have you been there often or seldom ?

A Very often since that.

@ Have you been in the water there ?

A Yes, sir, that is the only place we had to goin swim-
ming without being right on the road.

Q@ Were yon there when they took out the end of the
trunk this summer ?

A I was not, no, sir.

@ Were you there near the time ?

A I was there at the time of the frost, and the water 2°
hed waShed the earth from the top of this trunk away and
ashed it down to the stream, and there was danger of the
am eing washed away ; I went in then and knocked the
hde top of the trunk out and took the stone away, so as
IE/Itam !chfefto\p/)\%]; thféegar%a %vsz?g s g’d down, %ﬁ]cf hIes o0 egrE

P ebank with some others and witnessed the washin
anay of it.

the eud of the trunk after Mr-Bartiey so

A }don t kuow that 1 particularly noticed it after he
“dtaken it out, but I saw it before it was taken out.

tklw .P08" 8 th'S t0 be the poBd end of the trunk,
,bere lere (counsel pointed to the end) to stQ|IJ:

rewater from running in ?

thfn, TherCW' “ small Pieoe " alUed 011 h«re, I think, on

hee » s " a WaS perhaps two " ches hixh ~ ‘he inside
g Teta 10 water ran over and dropped into the trunk.

there? ** groQVeS ™ S there any boards o: plants * 4
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A. I never saw them.

@ Did you at any time ever see any ?

A. No, sir.

@ Did you ever hear there had been until this suit wes
commenced?

A. No, sir, not until the suit began, in fact, not until
the day after the trial we had here.

@ When these affidavits were read ?

A. Yes, sir, in the afternoon.

10 @ That strip was all you ever saw there ?

A. Yes, sir.

@ What became of it ?

A. I don't know, I knocked it off at the time the water
knocked the top of the trunk down, and took the earth au,
and I did so to give the water a better chance to run at

@ Was that the spring ?

A. Yes, sir, here in the winter.

Cross-Examined.
20

@ You have no recollection of anything at all aboutit?

A. 1 think I ought to know something about it, I ssw
it most every week or two.

@ You think there never was such a thing as a bulk-
head there ?

A. I never saw one.

@ Do you think there ever was one in there at all?

A. I don't know that there was, if there was I never
saw it.

30 @ Do you believe there ever was one in there at all?

A. I don't believe anything about that, I don't bdieve
anything but what I saw.

@ Where is the nail that that piece was nailed onwith
there ?

A. I don't know.

@ What do you suppose that was put on there for?

A. I could not say.

Q. It was pretty well down in the trunk was it?

A. No, sir, it was notmore than—I think the gravel

40 came up about level with the top of this piece.
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Defendant’s counsel also called Hugh Bartley, sworn :

You are a millwright ?

Yes, sir.

You were working in Mr. Jaqui’s mill ?

Yes, sir.

When did you first work there ?

I think in the winter of 1868, first.

What were you doing then?

Putting in a grain breaker. 10
When did you go back to work there after that ?

I was there once after that, about a year afterwards,
I'think, and then I went to work at the new mill in 1871.

@ Let me ask you whether when you wore there in
18R if you can tell us whether the water was still running
framthe saw mill pond to the grist mill pond through
theold trunk ?

A I could not be positive about that, but I have the
impression that it was running ; I saw water flowing down,
bt whether it was flowing through, or was leakage, I can- 20
na say which it was.

Q@ Your attention was not called to that at that time ?

A No, sir, I saw the trunk there.

@ You recollect seeing the water drop from it ?

A Yes, sir, the water w¥as running down near the wal-
nt tree that is nearly in front of the old mill, but 'whether
tretrunk was in use or not at that I could not say.

@ You went therein 1871 to build the new mill ?

-A Yes, sir.

@ You were boss of that job ? 30

A Yes, sir.

@ When did you intend to put in this trunk ?

A Well, we had expected to put it in the next year
dter I finished the miill; I finished the mill in 1872, in the
%{1872' and, I think, it was put in 'the next season

PO PP RO PO

@ Now, you planned that new trunk, did you not ?
A Yes, sir.
v- And the arrangements for putting it in were under

direction ?
yar 40
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A. Yes, sir.

Q II wasyour plan ?

A. Yes, sir.

Q- You have been there to cany it out?

A. Yes, sir.

Q  You took out the end of the old trunk, did you

A. Yes, sir, I helped.

Q. Tell us what was the size of the trunk o that

it that was in the pond and immediately connected’

A. Fourteen inches one way and twenty-four the dts,
but really at the upper end it was twenty-five inches, k&
I suppose it was worn away a little.

@ The fourteen inches was the height and the twerty-
four inches was the width, was it ?

A. Yes, sir, I just clapped my rule down on the bdtomi
of the plank and measured up to the top.

@ Now, just tell us how the bottom of that old truk
was placed—what it rested on ?

2] A. There was a sill put down across the stream ad
four posts setin it, and the bottom of this trunk, that is
the bottom plank of the trunk, rested directly on that sil,we
left that sill there to place the new one above it, and ve
placed the new posts in it; the sill was in the pond aoe
the stone work.
sillg} The bottom plank of the old trunk rested on t

A. Yes, sir.

@ And you put something on that sill ?

30 A. In sawing there on the board by these posts I
sawed a round hole out for ihis trunk to go through higher
—to run the board in.

Q. The sides of the trunk going southward—what ves
the next small g/ of the trunk, or did it continue the ee
size to where the water led off to the mill ?

A. It ran through the dam into the open trunk auside

@ What was the size of it ?

A. It was two feet wide by three feet deep, but I dd
not measure it myself.

40 @ This first trunk was covered on top.
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I A Yes, sii, it went through the dam, and earth was
moovered over it ; the other was open at the top.

Q@ The small trunk started off near the saw mill ?

I A That was inclosed in the square trunk.

| @ Have you measured it and can you give us the size
Idthat?

| A Itis six inches by eight inches square inside.

I @ Canyou tell us the difference in elevation between
thosaw mill dam and the grist mill dam?

About seven and a half feet; one dam is seven and 10

ahdlf feet higher than the oth/r.

[ @ Did you measure it ?

A Yes, sir.

@ Now, tell us the plan of that new trunk—you told
wshowyou place it in the pond ?

A Then we have the course marked out on the map,
adwe follow that course with the exception at the bend,
adthere we did not turn quite so short at the bend there
aitis marked on the map, otherwise we followed the
au=xlaid out there.

@ Who laid it out?

A The surveyor; I was not there when he surveyed it,
biI suppose he surveyed it according to that.

@ The deviation from the course as laid out, is at this
berd here?

A Yes, sir, instead of running a short bend there, it

Inusalittle more gradually.

@ Was there any stakes left in there ?

A I think there was a spike driven in the road, an iron
>Ale or something of that kind driven down. 30

@ More than one ?

m I don trecollect seeing but one ?

@ How deep is that ditch—how deep is it dug ?

e At the upper end near the press house, I should

'f nk \was about four and a half feet deep, then down in
°n o this cellar or cave, or whatever you call it, it is
au three feet deep, down further next the road there is
auk, but it goes through somewhere near five feet deep.

_y- Did you pay attention to how much it will be below

esurface assuming the road to be widened out.

20

New Jersey State Library
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A. When it comes to be widened out to its full width ve
will hardly get room enough to cover it; the trunk will d-
most come out to the top of the ground ; then it runs with
a gradual slope to the mill, and it will be about nine fet
deep at the mill; where it crosses Mr. Johnson’s land it
would be near five feet at the deepest place at the batom
of the trunk, but perhaps it will have from one and a Hdf
feet to two feet of earth on top of the trunk.

@ Which is the best place for a trunk, above or unde

10 ground ?
A. Well, I would prefer to have it under ground.
Q@ Why?

A. Because it is more out of the way, that is, in ta
situation, as it is there—in that situation it would be bater
under ground.

@ Give us the reason ?

A. Because if you carry it out along there it is exqosad
to the weather, and if a leak was caused at any time it
would leak in the road, but if it is covered it will leak under

20 ground.

@ Is it designed to have any gate in near the saw nill
pond ?

A. At the upper end in the pond they have a gate, then
there is another one where they propose to take the waer
from Johnson to grind his apples.

@ Your trunk is made with reference to tapping it far
the cider mill ?

A. Yes, sir, so that they close it down and don't dlow
the water to run to the grist mill when he wants to use it

30 for his cider mill.

@ You give him all the water that goes down ?

A. Yes, sir.

@ Any difficulty occurring with leakage in the tk
would be met by closing that gate at the pond, I suppose?

A. Yes, sir.

Q. What quantity of water is intended to be discharged
on the wheel under this trunk ?

A. Twelve and a half square inches of water, that would
be an aperture twelve and a half inches long, and ae

40 inch deep.
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Q Is it made on that idea ?

A Yes, sir.

Q Will it require that amount to run the wheel ?

A No, sir, I don t think it will; I don’t think they will
ew need to draw more than two-thirds of it.

Q@ Give us your reasons for that belief ?

A A wheel under that head gives nearly twelve horse
powner, and they don t need that for grinding wheat

Q Why not?

A Itis generally rated, I believe, one horse power to
abushel of wheat, so that if they ground five, which is per-
hgps what they will do, they will perhaps use six or seven
hase power, instead of what they can get.

@ How long will the natural flow of that stream keep
thet wheel in motion, in your judgment ?

A According to the measurement I have taken, and I
have measured it three different times, in the past three
years.

@ Give the measurements ?

A The first time I measured it, it was somewhere near
three inches deep, and twenty-four inches wide, that was
in 1871; the summer after they commenced at the mill it
wes three and a half inches running over__

@ What pond was that ?

A Itran overthe dam here at this part where the
roed was formed, then to the miill; the second measure-
metI made it was two and a half inches deep ; that was
voyears ago this summer, if I remember right, at a low
time of the water ; it was two and a half inches deep and
twenty-four inches wide ; then I measured it again this sum-
merand I measured it more correctly then than I did before.

¢ Tell us how?

f I putaboardin the head cf the trunk and cut a
roc eighteen inches wide, then I drove a stake in the
Pord four feet above it, and let the water raise its height
n measured, it with a stick, and that gave me three and

ree-eighth inches deep and eighteen inches wide and ac-
cording to that I make the water run on that wheel, about

nr hours and sixty-nine hundredths in twenty-four,

@ How long will the water which that pond consists

10

20

30
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of keep this wheel in motion, constructed as you are going
to makeit?

A. I don't know what amount of water there is in that
pond; I have never measured it, but according to their
ideas here (alluding to catalogue) with three or four aages
in the pond, or five or six, or something like that, it will
run for five or six days before it will run down any partic-
ular depth ; I had the idea that if it run six days in a dry
time, it might run it down three feet.

10 @ Is that with a constant flow of water ?

A. Yes, sir, as it is, commencing on Monday moming
and running to Saturday night at ten hours a day.

@ . That would reduce it how much ?

A. Three feet lower.

@ How much higher is the top of the dam than the bot-
tom of this trunk you expect to put in ?

A. I think a little over five feet.

@ Mr. Bartley, which, in your judgment as a mechani-
cal engineer, is going to be the least liable to injury or ©

20 breakage, a trunk being constructed under ground, or oe
constructed above ground as the old trunk was?

(Complainant’s counsel objected.)
Vice-Chancellor over-ruled objection..

A. A round trunk is always tighter than a square trunk.
@ Which is the more strongly made, the one you ae
putting in, or the old one.
30 A. The one we are putting in.
@ How do they compare in strength with each other?
A. I don't know how to compare them with each other;
the old one won't stand hardly anything, and this one we
don’t know how much pressure it will stand ; we never bed
one burst, and I cannot say how much it will stand.
@ Have you put up such trunks before ?
A. Yes, sir.
Q. Have you ever had them burst before ?
A.\ No sir, we have got one there now under a twenty
40 foot head, but I don’t know how much it leaks.
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Q@ What is the danger of bursting or leaking of a trunk
constructed underground ?

A I cannot see any danger, but there is less danger of
its bursting under ground than there is above.

Q Give us the reason of that ?

A. In the first place it has the earth to support it and
thenitis kept moist all the time so that the sun would not
dfet it a great deal, but I have not lived long enough to
find out how long they will last.

Q Well, how long hav§'you known them to last ?

A I have taken out old ones of twenty years .Id, or at
leest that is what they told me.

Q@ Will they not rot faster above ground than they will
buried two feet under ground ?

A I am not able to answrer that distinctly, I have not
ed experience enough to find out, but my impression is it
will last better under ground.

Q What size lumber was this trunk made of?

A White pine.

@ What thickness ?

A Two inches.

¢ Did it have iron bands on it.

A Yes, sir.

@ You saw how the old tjunk wa”™ made, didn’t you.

A Yes, sir.

@ Well, how wasit ?

A’ It was simply boards, four boards; there was a bot-
anboaid with sides nailed on to it, and a board over the
(J and the ends were kept together by a band ofiron put

@ How long were these pieces of board ?
A Well, I never measured them, but I suppose them to
betwelve or fifteen feet.

n_&_}This band of iron was put where the joints were
Yes, sir, where the ends of the boards came to-
@ And the rest was fastened with ten-penny nails ?

o Well, either ten-penny or twelve-penny.
\+ That would hardly stand the wind, would it ?

q

an

40
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A. Well, not a very strong wind.
Cross Examined.
@ You made three experiments of the measurement d

the water in that brook, and the last one did not at all cor-
respond with the other two ?

A. No, sir, the other two were different.
@ The first two were not properly made, were they?
10 A. No, sir.

@: Now, how much fall did you have over your weir?

A. From twelve to fifteen inches.

@ That was what you considered the clear fall ?

A. Yes;sir.

@ How many gallons an hour'did you make in the
third measurement?

A. Two and five hundred and ninety-nine thousandths,
that is in every inch of width per minute—multiply thatby
eighteen—

20 @um That would be about forty-six feet a minute then?

A. Yes, sir.

Q. How fast will the water discharge on that grist mill
through a twelve square inch aperture under a pressure d
a thirty feet head—how much head is there on that?

A. About thirty-two feet with the pond full.

@ The water that runs through the aperture depends
gjtogether upon the pressure ?

A. Yes, sir.

@ The water running through that twelve square inches

30 under a thirty-two feet head would be a great deal more then
under a fifteen feet head ?

A. Yes, sir.

@ How much will run through there in a minute?

A. Two hundred and thirty nine cubic feet.

@ Then in round figures that stream would supply a=
cording to your measurements forty-five feet a minute, ad
the wheel wanted two hundred and forty ?

A. No, two hundred and thirty-nine.

Q. Then to run on steady all the summer you would

40 run between one-fifth and one-sixth of the time.
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A Yes, sir.

@ With that stream, in six hours you would run the
mill one ?

A Yes, sir.

Q@ To use that mill practically with that stream of
water, you would necessarily have to make a great fluctua-
tionin the pond ?

A No, sir.

Q@ Why, yon would have to wait for the pond to fill up
before you could use it ?

A. Yes, sir.

Q@ And when it was filled up you would have to draw
it out pretty nearly ?

A. Not at that rate that I spoke of, that is four and
three-quarter hours, in twenty-four, that would be only
twenty-eight hours in the six days.

Q?Then you would run a little over one day in the

A No, a little over two day's.

Q 1hen you would certainly have to fill the pond up
addraw it out?

A We should run down to a certain depth and wait
until it filled up.

Q Is not that fluctuation ?

A Well, it wifi take some little time.

¢ If the pond ran down five times as fast as the water
a@nein, that is a pretty sudden fluctuation, is it not ?

A It might be, perhaps.

¢ If there was water enough in that pond to last about
awesk, it would take four or five weeks to fill it up again ?

A I don't know how longit would take.

@ But you guess it would, perhaps take a week to run

and after that, would it not take several weeks to fill
up?

A Yes, sir, unless there was a good stream, if there was
agood stream it would fill it all up.

@ I don't mean fluctuation in one day, but fluctuation
In a week—the pond may be full one week and drawn out
thenext; is it not liable to that ?

A Yes, sir.

20

30

40
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@ Could there be any beneficial use of that water, in
that saw mill pond, for any practical purpose, without the
privilege of doing that ?

A. No, sir.

@ Then the natural result would.be, at one week the
po?gl) would be full, and the next week it would all be drawn
out 7

A. Yes, sir.

@ Now, you say that truuk was two feet on the outside

2q and twenty inches inside ?

A. Yes, sir, that is the size of the trunk.

@ Have you ever calculated the number of pounds to
the square inch, of pressure, on each square inch inside
that trunk ?

A. Not on that.

" _)Q How much does thirty feet give, fifteen pounds dont
it ?

A. Something in that neighborhood, yes, sir—I never
calculated on that.

20 @ You know the bigger a pipe is the weaker it is 2

A. Yes, sir.

@ Do you think that box or that pipe, as you made it,
is strong enough to stand a pressure of fifteen pounds m
the square inch, without danger of its bursting ?

A, Yes, sir.

Q_) Have you ever had one of that size, under that pres-
sure 7

A. I have had one, three foot in diameter, the pressure
on this is about twenty-six feet head, there is thirty-two

30 feet head and fall, but there is a draught tube.

@+ You don t suppose that is going to last for ever, ur i
der ground ?

A. No, sir.

@ Don t you know it would rot quicker under ground,
than it would above ground ?

A. I have never tested it.

@ Don t you know that posts and stakes rot out under
ground, quicker than they do above ground ?

A. At the top of the ground they do.

40 @ -Dantyou know they do all the way ?
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A No, sir. .

Q You don't mean to suppose that that trunk will last
forever ?

A No, sir.

Q Row long do you think it would last before it beean
toleak ?

A T eannot tell.

Q) Will it not leak badly before it will have to be taken

A Well, it will commence leaking.

@ You can use a trunk sometime after it commences
tolesk, generally ?'

A Yes, sir.

@ You don t consider it necessary to replace the trunk
as0on as it begins to spout out water ?

A Yes, sir.

@ What is the difference between the starting out of a
trunk under a pressure of thirty feet, and one starting un-
d no pressure ?

A Considerable.

In the Ieak in a trunk under a head, and in one not
a head ?

A Yes, sir.

@ Have you had experiments in the effect of leaks in
Elpes under a head such as are laid through the streets in

A Not very much.
Well, do you know or not, whether the effects of
reeleaks always comes to the surface ?
Yes, sir. ,
f IS a serious leak, it always comes to the surface 2
It depends on how the pipes are put in, if there is a
pessage way made under it, it don't.

then? PassaSe wal becomes stopped up, how

A T*forces its way out.

bel tD° y°U Suppose then>as an engineer, that there can

suf that PiRe without those leaks coming to the
ae of the earth, and making it muddy and miry over

20

40
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A. 1 don t think there is much, danger of that.
@ Well, what do they do?
A. I don't know if I exactly understand you ?
@ Will not the natural result of a leakage, he to bring
the water to the surface of the ground, over that pipe?
If it could not get off anywhere else.
And if it doe&, won't it make the earth miry ?
Yes, sir, certainly.,
It will make a spring in the road?
Yes, sir, something of that kind.
You spoke of the passage of the water from the ed
of the flume to the wheel, now it passes through what?

A. It passes through the wheel itself.

@ From the end of the flume there is a distance o
several feet, before you strike the wheel ?

A. From the end of the trunk we have a wheel box, thet
is made tight of iron, and in this the wheel is placed, ad
in that we propose to put a partition across that box, ad
let the winter right in, to fill one partition, and wejust g

20 shute and let the water in to drive it, then the whed,
uses according to their statement, twelve and-a-half inches
of water.

@ You regulate the rush of the water into the wheel by
means of that shute 2.

A. Yes, sir.

@ You distinguished, a little while ago, between the
length of this cylindrical trunk which is twenty inches inside,
you distinguished betwen the length of that trunk, and the
head and fall of water, you said first it was twenty-seven

30 feet, and secondly that it was about thirty two feet; now
there is a difference of five feet—now I want to ask yau
what that difference of five feet is ?

A. There is about seven and-a-half feet difference, ae
is about twenty-seven feet and the other twenty feet.

@ You said the head and fall from the saw mill dam
down to the grist mill, was thirty-two feet?

A. To the water in the tail race, the wheel set up sore
five feet above the bottom of the tail race.

@ That makes it about twenty-seven feet?

jn  A. Yes, sir, somewhere about that.

10
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@ Now, this cylindrical flume you are building comes
doan dlose to this wheel ?

A Yes, sir, the water passes right through and on to
this wheel, and passes down the draught tube we have.

@ When you want to stop the wheel, you close these
@rsin the end of the flume ?

A Yes, sir.

@ And nnder ordinary circumstances, you let the flume
dadfilled with water, with the gate open at the dam ?

A Yes, sir. 10

@ Do you ever let a less quantity of water on to your
whed at one time than another ?

A Yes, sir.

@ According to the power you want to drive?

A Yes, sir.

Q@ You cannot however use that wheel without the
truk standing full of water ?

A Yes, sir.

Bythe Vice-Chancellor : 20

@ The trunk wdll be full certainly ?
; A Yes, sir.

I Futher Cross Examined :

@ It must stand under a pressure all the time ?

A Yes, sir.

Q@ The object of having a big trunk, is to make a quick
flovof water to the wheel, to take off the friction? 30

A Yes, sir.

@ If it was a small pipe, you would loose some of the
heedin friction ?

A Yes, sir.

%the Vice-Chancellor :

I V You never measured the stream that makes this
pond?

A That is what I made the three measurements about. 40
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@ Where did you make them ?

A. In the saw mill pond.

@ You never measured to see how much water comes
into the saw mill pond up above ?

A. No, sir, I measured where it went out.

@ What I call the supply is up above, you understood
me to speak of what?

A. The water in the stream, I measured it where it
went out, not where it came in.

10 @ I understand your measurements to apply to the
stream running from the saw mill pond into the passage
way ?

A. It was the stream that flowed out of the saw mill
pond with no flume there.

@ You measured to see what the quantity of water wes,
flowing out of the pond in its ordinary full state ?

A. Yes, sir.

@ As if there was no use of it by the mill, and the dam
filled up, and there was no escape from the dam, excpt

20 that which flowed over the top; now7 then, did I under-
stand you to say that this is how those three measurements
were made?

A. Yes, sir.

@ Where was that near ?

A. At the upper end of the new trunk, that was putin.

@ You consider the last measurement as nearly correct
as you can make it ?

A. Yes, sir, I was very particular about that ?

@ You measured it with a view of giving it as near =

30 possible?

A. Yes, sir.

Re-Examined :

@ When did you take this last test?

A. I thinkin June of this year.

Qe At what time?

A. I don't recollect just the time.

@+ Was it before or after you were stopped by the in-
40 junction ?
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A Afterwards, I measured it both before and after, but
this last measurement was afterward, and I made the last
nmore accurately, because I wanted to satisfy myself I was
rigt, I drove a stick in up above and took the depth on
that stick.

Re-Cross-Examined :

@ You expect to have this thing packed in tight by
ath;

A Yes, sir.

@ You don’t expect to put stones round it?

A No, sir.

@ You consider it rather dangerous to put stones
roudit, you prefer earth ?

A Yes, sir,

Re-Examined *

@ That earth is sand and clay, is it not ? 2q
A There is sand and clay in there, there is not much
day about it, there is more gravel than anything else.

Defendant s counsel also called William Barclay, sworn :

@ You are a machinist and millwright ?

A Yes, sir.

@' How long have you followed that business ?

A That has been my only business for twenty-five
years, twenty-five or thirty years.
Have you been up to this mill of Jaqui’s lately ?
I have been there this summer.
Since the new trunk arrangement ?
Yes, sir, while the work was going on.
Were you consulted about it ?
My brother consulted me the most.
The last witness was your brother ?
Yes, sir.
Before* you went there I suppose, to look at it ?
Yes, sir, he took those measurements that he spoke
°and then came to me, and we figured it up together.

N
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@ Now, I wisli you would give us your opinion of the
safety of that trunk, which you propose to put in there?

A. 1 consider it perfectly safe.

@ Have you any doubt about it ?

A. Notin the least, if I had I should not have advised
them, I made the hoops for it and if I had had any doubt
about its strength I should have told them.

@ .You know the amount of pressure it will be subjectt
tor

10 A. Yes, sir.

@ Do you think it quite sufficient to withstand thet
pressure ?

A. Quite.

@ What is your idea of the lasting or duration of tret
trunk, under ground ?

A. Well, T cannot tell you how long it will last, it
must of course decay in time, but then that is as strong ad
as durable as anything we could make except an iron ae

@ How will its durability compare with a structure d

20 wood above ground ?

A. Well so far as my experience has gone, I may syl
have had experience enough to know how long it wouldlast,
although wood will rot under different circumstances, ad
even if I should suppose it would last as long there asitl
would above ground, and perhaps longer, it is a mere nater

of opinion.
@ What quantity of water would be required to divd
the wheel ? I

A. Well, my brother’s figures and mine agree, we figured
30 it out, of course we have never had any opportunities aj
facilities for knowing whether these tables that are fu-
nished us by the makers, are correct ; although we hae
never been disappointed in the calculations we have nak
upon them, and we have considered them correct.
@ You have used these wheels previously ?

A. Yes, sir.

@ For how long a time? ]

A. Since 1866 we commenced using these tubing
wheels ? ]

40 @ Andyou ha've found your calculations to beredize
in practice ?
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A Yes, sir, we consider the tables very reliable, the
tables are furnished by the makers gf the wheels, and they
agee with actual experiments.

Have you got books on the subject ?

Yes, sir, and they agree.

Then they stand in practice, do they ?

Yes, sir.

How many of these wheels have you put in ?

It would take me some time to count—some twenty
I think.

Q@ At agreat many different places ?

A Yes, sir, and under different circumstances.

@ You heard your brother’s statement, with regard to
trelength of time the water in that pond would run his
whed, in his opinion ?

A Yes, sir.

Q@ Now, without asking you a detailed question, do you
anar in that belief ?

A Yes, sir, the time with this flow of water which he
messures, twenty-four hours run of water would run this
whed for four hours and sixty-nine one-hundredths, or about
far hours and forty minutes, provided it was run at its
foll capacity, but Mr. Jaqui don't even use it at its full
Gpadty, he grinds I suppose four to six bushels, where he
&gtto grind some twelve bushels, he don’t use his full

PO R0 RO

@ Practically you expect it to take how much ?
4 I should think three-fourths of that amount would
keabout the amount he would probably use.
And that would increase the duration of the supply
dwater thirty-five per cent ?
A Yes, sir.

Cross-Examined :

% The use that is proposed by Mr. Jaqtii, of this saw
f by direct application of the head or pressure
0 hewater in the saw mill pond bn to his wheel, is it not ?

4- VYes, sir.

lu

20

30

foed Nr Na~nt works hbat you are puftipg in are 4
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A. They don't increase his head any.

@. But he could not use the works you have commenced
putting in, in connection with the natural head of that
water there, could he ?

A. Yes, sir.

@ For the water to run down there without a head
would be of no use at all, the way you have it there, would
it?

A. Yes, sir.

yO Qe You expect to work under a pressure, don't you?
A. Yes, sir,
@ Then you use not only the water, but the head?
A. Yes, sir.

@ You used it very differently from what it was wheu
it run round by the open trough into the other pond ?

A. The difference is the difference in the head of te;
two ponds.

@ That ran round there, but you did not use the hed
at all ?

20 Yes, sir, they had the use of the head in the ahel
@ But not the use of the saw mill pond head ?
A. No, sir.
@ They did not use the saw mill pond head at all ?
A. No, sir.
@ But now they are going to ?
A. Yes, sir.
@ And they get seven and-a-half feet additional heed?
A. Yes, sir.

30 @ The practical use of that machinery, as you hae
provided for it, will be, that when the grist mill is not m
motion the water will stand pressing against the sides
that trunk, and the trunk is made so large that the draught
of water through it, is not to take the pressure off at all ?

A. Yes, sir.

@ And when you stop the wheel below, you stop it by
a gate at the wheel ?

A. Yes, sir.

Q. You don't expect to run and shut it off at the Pav

40 every time you stop the wheel ?
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A. Oh, no.

Q Then the idea is to let the water stand in the trunk ?

A Yes, sir.

Q You expect to put in earth round that trunk and
janit down close and tight ?

A. I don't knowr how much it is going to be packed
doan

Q@ Well, that would be the natural effect of the wag-
asrunning over it, would it not ?

A Yes, sir.

Q@ And it runs pretty nearly all the way in the wagon
way, does it not ?

A 1 think the wagons were to run across it, but I am
ndt acquainted with the road enough to answer your ques-
tion

Q@ It is running under ground that is in constant use?

A Yessir.

Q@ Then the natural effect will be to pack the earth
aound it ?

A Yes, sir.

@ Have you ever noticed the effect of a leak in a pipe
under a pressure, like that will be ?

A Yes, sir.

Q@ What will be the effect of any serrious leak there ?

A My impression is, that under the circumstances, if
Ihad the arranging of that, I should put stones on the
ddesof it and keep the dirt on the top, then the water
flons down.

@ Can you put stones down there so that the-dirt
woud not run in among them ?

A Such dirt as they Jhave there. *

¢ Have you ever known a leak of that character where
it did not come to the surface ?

A. I have known one case where it did.

@ Take the cities and towns where they have water
pipes running through the streets under ground, don't the
wate“_)from leaks always come to the surface—even in this
toan?

A. I have had no experience in that.

10

20

30

Q@ Well, where you did have any experience, did it not 4q
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come to the surface and make a moist road way ?
A. Yes, sir.
@ Will pine wood last longer under ground thanit will
above ?
A. I have not had experience enough to know the dif-
ference.
@ You know that is, as ageneral thing, all wood thatis
under ground rots—is pine wood an exception to that?
A. No, sir.
10 @< Would not a part bejmore apt to rot quicker on the
end under ground ?
A. That is the natural effect of the earth lying against
any kind of wood.
@ Especially if it was only one or two feet from the
ground.
A. That would be the natural effect.
@ In many places the trunk would only be one or two
feet below the surface ?
A. I am not acquainted with that.
20 @ Won't that be more apt to rot away quicker under
ground than it would above it ?
A. I have nothing to go by to answer that question.
@ When you come to repair that trunk you have gotto
dig it up that is certain, and every time you repair it t00?
A. Yes, sir.
,Q. And you have got to dig it up the whole length ofit
if you repair it ?
A. Yes, sir.
Q. You don't know anything about the reliability of
30 these tables that are furnished by the men who make these
wheels—do you ?
A. Well, we always found them reliable.
@ Have you ever compared them with the regular
standard scientific tables ?
A. His tables that they furnish were correct.
@ I mean in regard to the quantity of water running
through a certain aperture under a certain pressure?
A. They agree substantially.

An  Defendant’s rests.
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Complainant’s counsel then re-called for rebuttal A.
Hetcher Johnson, SWOrn

Q The old saw mill was torn away and the cider mill
wes put in its place—when -wes that ?

A Three years before Jaqui came there.

Q@ Was the saw mill there after Jaqui came there ?

A No, sir.

Complainant s counsel also re-called Henry <Johnson, 10
sSwam :

Q You heard what Mr. Jaqui said about your paying
himfor work on the road—what was that eighteen dollars
peid him ?

A Well, I think it was for filling in.

@ He says you raised a subscription of twenty dollars
topay him for some work ?

A There was a subscription raised in the township to
pay for work on the road up above—for something that he 20
ked nothing to do with, &e.

@ Was the saw mill taken away from there before or
dter Jaqui went there ?

A Before ; we put a cider mill there.

@ How long before tho mill was sold ?

A I don't know.

Was there any saw mill there when Jaqui came
there ?

* I think the saw mill was torn down before the cider
mill wes built, and the cider mill was built where the saw 30
mill Was.

@ The cider mill was built before Jaqui came there ?

A Yes, sir.

Complainant s counsel also re-called Nehemiah Johnson,
Sworn: *

@ Well, how was that ?
There was no saw mill there when Jaqui bought it.

40
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Complainant’s counsel also re-called James T. Wfinmn,
sworn :

@ Well, how was it ?

A. I put the present cider mill house up.

Q. Was it before or after Jaqui bought the plaee?

A. I think it was before Jaqui bought.

Q. Were they both there at once, the saw mill and the
cider mill ?

10 A. Yes, sir, the saw mill and the old cider mill, but I

took them down and put a new cider mill up on the place
where it now stands.

Complainant’s counsel also ealled John L. Baldwin,
sworn :

@ You are a millwright ?

A. Yes, sir, I used to be, ten yearsago..

@ Have you seen this water—the stream running uwp

20 there ?

A. I have been up to the dam, yes, sir.

@ I mean the little pond—the saw mill pond 2

A. Yes, sir.

@ How long do you think that ran to the grist mill,
down there ?

A . I did not examine it particularly, but it was a sl
stream running out of the pond, at the time I was there.

@ Did it run constantly, for any length of time?

A. I should not think so.

30 @ How long do you think it would run, constantly un+
der a thirty feet head ?

A. With the water running there at that time, I shoud
think it would run a very short time—it was about two
weeks ago that I was there, I did not examine the quantity
of water, I did not examine it particularly, but I sawa
small stream running out of the trunk.

@ With regard to the length of time that the trunk
that you saw will last under ground, as compared to what I
it was last under ground, give us your idea?

40 A. Well, wood exposed to the action of the earth want
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last as long as it will out of the earth, that I am satisfied
d, and I have seen it tried.

Q What is the difference ?

A. It commences where it comes out on the surface
whenif you have a trunk that is made tight up above'
ground, it won’t rot on the outside, I had a trunk above
ground that lasted thirteen years, but that was made of
very poor material, it was spruce.

Q@ Did it begin to leak before it finally gave out?

A. Not seriously, it kind of gave out all at once. Tn
Iong? But under ground you don't think it would last so IU

A. 1 should think not, I never put one under ground
Ionly judge from other circumstances, that it would not
last so long under ground as it would above ground.

Complainant’s case closed.

20

Defendant’s counsel called for rebutting testimony.
Frederick JV. Jaqui, SWorn

Q At the time you bought this mill and got the deed
tor it were there any other works there ?
Yes, sir.
Of what kind ?
They were put up for his own use.
Was the saw mill there ?
Yes, sir.
When you went there ?
Yes, sir.
Was it in usable condition?
I didn’t notice that.
How long did that continue there after you bought ?
I don't recollect.
Well, give it us as near as you can recollect ?

DB PO PYRPOPOE

40
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I 4- It stood next the cider press, but I don’t know how
ong.
@ Did they build another cider mill afterwards ?
A. They built an addition to the old cider mill, andput
another press in, a bigger one.
Q. When ?
A. In 1869.
@ When you went there was the press house the sare
as the present one ?
10 A. Yes, sir, the first part of it, but there was an addi-
tion put to it in 1869.
@ Why did you not get an iron pipe there instead o
having a wooden pipe made ?
A. I consulted Mr. Bartley, and he advised me to heve
a wooden pipe because it was cheaper.

Defendant’s counsel also re-called Barnabas B. Thompson,
sworn :

20 @+ When you went to work for Jaqui first, up at tre
mill, was the saw mill gone, or was it there yet ?

A. I think it was there, but I did not go to eamine)
but this mill was put up there after I had been to wak
there some time, I mean the new cider mill that sands
where the old saw mill used to stand ?

@ You recollect when the new cider mill was put up?

A. There was a cider mill built a little above, thet
stands there yet, they put up a new building below thet
where the old saw mill stood.

30 @ They pulled the old saw mill down and put the rew
cider mill up at the sanie time ?

A. They pulled the old saw mill down and put the new
cider mill up.

@ Was it donein the same season ?

A. I could not say.

@ When was the new cider mill put up ?

A. It was put up, I think, when I worked for jaqui, &

ter Mr. Johnson went out, or it might have been whie I
was working for them together, but I was there at work
40 when the new building was put up.
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Q Who did the work ?

A Mr. Willison.

Q That was after he came back from the army ?
A. Well, it must have been after he came back.

All papers, maps, &c., used during examination of wit-
nesses were offered in evidence.

Case closed, and arguments set for Saturday, 30th of
August, 1871. 10



In Chancery of New dJersey.

Between
Albert Fletcher Johnson,

Complainant,
Final Decree.

and
Frederick W. Jaqui,

Defendant.

This cause coming on to be heard and tried before the
Honorable Amzi Dodd, Vice-Chancellor, upon the plead-
20 iflgs, exhibits and the evidence, of witnesses orally eanl
ined before him in the presence of Henry C. Pitney,
counsel with complainant, and Jacob Vanatta, of counsd
with defendant, and the Vice-Chancellor having heard the
same, and being now of opinion that the said defendant is
not entitled and has not the right by him claimed in hs
answer to carry the water of complainant’s saw mill pord
stream, mentioned in said pleadings, from said saw mill
pond directly to the said defendant’s grist mill, mentioned
in said pleadings, nor to use the head and power of sad
on saw mill pond by direct application to the machinery o
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sad grist mill, nor to make in the soil and earth of com-
plainant the excavations mentioned and described in the
pleadings as in coarse of being made, nor to place in said
sal and earth the new trunk and conduit for water men-
tioned and described in said pleadings and by the said de-
fendart, intended to be placed therein for the purpose of
aarrying said water of said saw mill pond directly there-
fromto said grist mill, and having advised the Chancellor
accordingly :

It is therefore on this twenty-ninth day of September,
eighteen hundred and seventy-four, by Theodore Runyon,
Chancellor of the State of New Jersey, ordered, adjudged,
dedared and decreed accordingly, that the said defendant
be and he is hereby perpetually enjoined and restrained
fram making any further excavations on the land of com-
plainant, in the manner and for the purpose mentioned in
sad pleadings and from placing therein or thereon the
sad new trunk or conduit or any other trunk or conduit
far water for the purpose of so carrying and applying said
wae, as is hereinbefore mentioned.

And it is further ordered that a writ of perpetual injunc-
tion do issue out of this court to be directed to the said
defendant, perpetually enjoining and restraining him ac-
cordingly, and that the injunction heretofore issued herein
shll upon the issuing of such perpetual injunction be dis-
solved.,

10

20

And it is further ordered that the defendant do pay to 3o

thecomplainant his costs of suit to be taxed.

Theodore Runyon,

Chancellor.
I respectfully advise the above decree.
Amzi Dodd,
Vice- Chancellor.
Set. 29,1874,
A true copy.

H. S. Litt1e, Clerk.



In Chancery op New dJerse y.

Alfred F. Johnson,

10
Us. Opinion.
Frederick W. Jaqui,
Mr. Pitney for Complainant.
Mr. Yanatta and J. Cutler for Defendant.
20

The Vice-Chancellor:

Whether the injunction issued in this case upon thefiling
of the bill, shall now, after final hearing upon the plead-
ings and proofs, be dissolved or made perpetual, depends
very little, if at all, upon the testimony offered at the hear-
ing, but must be decided by determining the true construc-
tion and effect of the grant contained in the defendants
deed. A brief statement will suffice to show the situation

30 of things to which the grant relates and the few facts
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necessary to be known in order to settle its nature and ex-
tat

In January, 1864, Charles Johnson, the father of the
complainant, was the owner of two tracts of land in the
County of Monis, on each of which were a mill pond, Twill
adappurtenances. The tracts were separated from each
aher by a public highway and differed considerably in
therr respective relations ; that on which a grist mill and
pond were located being much lower than the tract where-
awere a saw mill, cider mill and pond. The difference
beween the ordinary levels of the two ponds was from
nireto ten feet. The water of the upper, or saw mill pond,
wes not used exclusively for the saw mill or cider mill, but
tosoe extent was used to add to the water of the lower
pad on the opposite side of the road. The water was
aried from the upper to the lower pond through a wood-
enfeeder or trunk, not more than a foot square, extending
saved hundred feet in a circuitous course, placed partly
apiers, partly on the surface of the ground and partly
udkrit, running first across the homestead lot of Johnson
tothe highway, or near it, then along the highway, and
thenunder it and emptying into the pond ol the grist mill.
Inthis situation of things, Charles Johnson, by deed of
January 18th, 1864, conveyed to Jaqui and Nehemiah H.
Johnaon the grist mill lot containing an acre an a quarter
dfland, to the description of which were added the words
dthegrant now in controversy, as follows :

“And also to include the pond, dam, tail race and all
~aePrivileges heretofore had and used in connection with
»adfor the purposes of said grist mill, also to have the
(water from hire old saw mill pond of said Charles John-

anin rear of his dwelling as now carried in the trunk or
me. e ttiat carries the water from said pond to the grist
»  Pond above the dam, excepting only so much of said
“water as said Charles Johnson, his heirs or assigns shall
AWt f?r grinding apples at his cider mill near the old
SN and to have the privilege at all times to enter

90

on

wPon all or any of the lands of said Charles Johnson 4Q
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“ along and joining said trunk or feeder, to alter, repair
" or renew the same at tlieir convenience.”

By a subsequent deed from Nehemiah H. Johnson, Jaqui
became the owner of the whole grist mill premises. By
the will of his deceased father, the complainant became the
owner of the mill property and land and dwellings on the
opposite side of the road. The water continued to flow
through the trunk or feeder several years after Jaqui’s pu-
chase and then ceased, the trunk having fallen into decy
and disuse.

After the trunk had so decayed and been partially re-
moved, Jaqui began to construct on the complainant’s
land a new conduit or trunk, by which to carry the water
from the upper pond, not to the lower one, as expressed in
the deed, but directly down to the grist mill to apply it
there to the driving of a wheel fifteen or twenty feet loner
than the level of the lower pond. This conduit was o be
a cylindrical hooped flume, two feet in diameter, aossing
the complainant’s premises to the highway, in neady,
though not exactly, the same route or location with the
former one, but unlike the former ong to be mainly uder
ground, and at some points to the depth of several fed,
for which the defendant began to make excavations—at tret
juncture the injunction was issued.

It is clear in my judgment that what the defendant pro-s
poses, and what he contends he is entitled to do, is not
authorized by the above recited deed, and is a threatened
invasion of the complainant’s rights, which the latter Isen- i
titled to have enjoined. By the true construction of the
grant, the defendant may take the water from the upper
pond to the lower, but not to any other place he may
select. He proposes to carry it to a point, distant from
the pond much lower than the level of the pond, and to
apply it there under the head which his proposed arrange-
ment is intended to furnish. The complainant insists tha I
the consequences of this arrangement will be greatly de-1

trimental to him, that the sudden and rapid lowering 0j
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the water, the laying bare of the lands flowed by it, will be
injuiious to health and to the valued comfort of his dwel-
ling. The defendant denies that these consequences will
fdlow and insists that no loss or injury will result to the
complainant. Witnesses were examined at the hearing
upon these points, but I am satisfied that their testimony
annat avail to effect the question to be decided. The in-
quiry is what right over the water does the defendant take
under the grant.  Whether the right he now claims will
impose a greater or less burden on the complainant than
theright to carry the water to the pond is an irrelevant
inquiry. The place to which the water is to be- taken is
expressly stated in the grant.  There is no ambiguity or
uncertainty in the words, and no room for the application
dfthe principle that the grant must be taken moststronglv
agindt the grantor. Because the water after getting to
thepond can then be used to drive the wheel is certainly
roreason why it can be carried to the wheel in the first
itlane.  This would be making for the parties by in-
gen® °r reasoning, an agreement different from that
wich then- piam words express. It is of no avail to say
het the proposed arrangement would be as advantageous
tothe complainant or more so than the former one. Ido
rathink it would be so in fact, but if it were so proved
heanswer is it was not so agreed so far therefore as the

1S beiDg d°ne t0 °arrj the water elsewhere
breed to bepsgr%,emgl Iniunction Prohibiting it must be

Irifcl,'efWas T SiOD a' the argutneDt as »0 how far va-
~ from the locah°n of the old trunk or feeder and

A Position above the surface of the ground or under

1 perT slbIe lu constructing,another trunk, in

of the words of the deed empowering the defendant
«parr andrenew the same at his convenience.”

m u> :tT ly«lelf to a trank leading from one
u , Sa0Oh a trunk does °ot appear to be

struct it defendant- He does not propose to con-

«i«ItoVhT 00ntrolersies or difficulties that might
to the location ofit, if attempted to be constructed,

n

on

30



cannot now be determined or anticipated. The thing
granted is the right to take the water to the lower pod
The terms by which the mode of doing it is described may
be regarded as admitting of some latitude of meaning.
The mode of transfer will not be so treated or the .words
descriptive of the modes so strictly construed as to defeatar
impare the substance of the grant. The words descriptive
of the mode will be construed most strongly against the
grantor. I will advise a decree for a perpetual injunction,

10 restraining the defendant from making any excavations
the complainant’slands, and from doing on it any cther ads
in further prosecution of the proposed trunk or flume.
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