NEW JERSEY COURT OF ERRORS AND APPEALS.

March Term, 1854.

JOHN S. WOOD, j

M phonzo L. Eakin, Att'y for PIt’ff.
Jonn T. bijNQH, Att'y for Defts.

CASE FOR HEARING.

The defendants in error, S. L. and R. J. Fithian, prosecuted the
plaintiff in error, J. S. Wood, in a court for the trial of small causes
—in debt—by Summons, as follows, to wit:—

STATE OF NEW JERSEY, T

Cumberl and County, SS. j TO ANY CONSTABLE OF SAID GOUNTY.
[1.s] SUMMON John S Wood owner o f sloop General Jackson to be
and appear before me, the Subscriber, one of the Justices of the Peace,
in and for said County at my office in Bridgeton township, on the 23d day
of November at two o'clock in the afternoon, to answer the complaint of
Samuwel L Fithian and Robert J Fithian in a plea of debtfor thirty dollars

Given under my band and seal, the 16th day of November 1849

A E Hughes Justice o f the Peace. 10

The following is the transcript of the proceedings had before the

Justice in the premises
State of New Jersey, ) Court for the trial of small causes before

Cumberland County, ss. j A. E. Hughes, Justice.
Samuel L. Fithian and Robert J. Fithian# f'Y ;I;) A e
Us

John S. Wood, owner.of sloop Gen. Jackson,]j demand 030.00

1849, Nov. 16,1 issued a summons in the above case returned before
nme the 23d inst., at two o'clock, P. M. Summons returned, endorsed
Nov. 16,1849, served the within summons on defendant by reading20
the same to him and giving him a copy. B. C. W est, Constable.

Nov. 23d— Parties appeared, plaintiffs filed their demand. Defend-
ant demanded a nonsuit on the ground of the summons not being
signed in full by Justice, his name being signed A E Hughes, that
not being the name of any Justice in the. county, which I overruled,
intendant not being ready for trial, I adjourned this cause by request
of defendant to the 7th of December next, at two o'clock,, P. M.
™Vec: 7~ P“rties appeared, proceeded, to trial. Robert Parvin and

nitd in? were sworn as witnesses on the part of the plaintiffs:
P intins also offered in evidence their books of account and- proved the30
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same. Plaintiffs also offered or produced the records of the Customs and
offered the same in evidence and proved. The defendant demauded a
nonsuit on the following grounds, viz  -1st, because no Justice’s

name to original summons, being signed A. E. Hughes. 2d, action-

brought in the name of two individuals, and cannot be maintained for
the same cause of action, unless they are copartners in trade in the
transaction, or have a community of interest, which case they are
bound to show it, and if partners, should have brought their action
accordingly. 3d, the demand varies from book and is not true copy;

10extraneous proof cannot be allowed to make out charge. 4th, because
this court has not jurisdiction, which said pleas I overruled.

Richard Hann was sworn as a witness on the part of the defendant.
After hearing the witnesses and allegations of parties, I give judg-
ment that the plaintiff recover of the defendant the sum of twenty-
one dollars and ninety-four cents, debt, and two dollars and fifty-five
and a half cents, cost.

Dec. 27 1849— Defendant appeared, presented an appea1 bond with
sufficient security, and demanded an appeal. 1 accepted the same and
granted the appeal.

I certify the above to bo a true transcrlpt of proceedmgs m fre
above case on my docket.

Given under my hand and seal, Feb. 11th, 180U.

rL gj A E. Hughes Justice of the Peace.

The demand filed by the plaintiffs before the Justice, Nov. 28&d,

1849, is as follows, to wit:—
) Court for the trial of small causes before
Cumberland County, ss.j * rtjg”~ jjUghes Justice of the Peace
Samuel L Fithian and
30 Robert J Fithian I *
against VIn Debt on Rook Account.
John S Wood, owner of
Sloop General Jackson. J y.

Sloop General Jackson and owner, /i cl /;< - /.

To Samuel L Fithian and Robert J Flthlan Pr.
April 17,1848, To 25 lbs. Oakum at§

23, To 7 u Putty, 61 o 044
« To 2 “ Gals. Oil, at 80 (1)-20
To 1 Qt. “ at 80 0’ 19
40 To 1 lb. Litherage 1'121
To Keg W. Lead, . .
24, To 2 lbs. Yerdigrease, at 50 112
217, To 1 Keg 12i¢ lbs W Lead, 0'25
To 1 Pt. Japan, 2.00

To 2 lbs. Oakum, 8 016

Fni

Court
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28,
29, =
JL

To 2 Gals. Oil, -$0
To 5 lbs. Putty, 6*

To 1Keg_12* PureL ead.

To fitTRed Lead,

rtu (@ y)To 2 libs. Litherage,

kay 1, “

To 1 Keg 12* W. Lead,
To 2 Gals. Oil, 8JT -

“  To Pt. Japan, 2:00
“  To 1 Qt. ifo. Turpentine.

«

To'm KAJ~ALead,
To 5 1bs. Putty,
To 5 “ do

Amount Brot forward,

August 17, ¢

1b. Min. Green.

Gal. Oil,

Pt. Varnish,

Gal. Oil, 80

“ Pish Oil, 50

Ib. Litherage,
To 2 Gals. Pish Oil, 50
To 6 Ibs. W. Lead, 10 .
To 3 1bs Oakum, 8

Wit Aug’t 7th, 1849, by Freight,

mterest from May 8th, 1848 to November 23d, 1849,

November 23

d, 1849.

1.60
0.31
1.12*
0.12+
0.25
1.12*
1.60
0.25
0.16
1.12*10
0.314
0.31* // ;t
16.32'
0.60
0.80
0.31
0.40
1.50
0.12+
1.00 20
0.60
0.24

121.89
1.00

$20.89
1.30

$22.19 30

Prom this judgment the said J. S. Wood appealed to the Court of
Comn Pleas of Cumberland County, and the record from that
pout is as follows, viz:

VACATION AND FEBRUARY TERM, A. D. 1851.

Court op Common Pleas,

Feb. 20th, 1851.

The Court meet: Present Philip Fithian, Joseph W. Woodruff,
phraim H Whitecar and Willi{gtm(; n

John S. Wi

a ,
Samuel L.

* %

ood, app’t.

*W -Judges of said Court.

IOn appeal from the judgment ofio

Fit},lian and 3 A. E. Hughes, Esqr.

Robert J . Fithian, app’ee.
This appeal coming on to be heard in the presence of the parties,

w appellant demanded a nonsuit on the following grounds:
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First__Because no Justice’s name was signed to original summons
it being signed A. E. Hughes, and tbat not being the name of »
Justice of the Peace in the said County of Cumberland.

Second— Because the action is brought m the name of twoM
viduals, and cannot be maintained unless they are copartners in trad
or have a community of interest, in which case they are boundi
show it, and if partners.should have brought there action accordingly.

*TUrd— Because this Court has not jurisdiction, of the case, wi<
application for a nonsuit was overruled by the Court. The appelM

10then offered in evidence the books of account, and produced Kobe
Parvin, whe was sworn to prove the same. Appellees also offered 1
evidence the record of the customs to show that at the time l
account claimed by appellees in their state of demand was”contract*
that the appellant was according to said record owner of the S<
General Jackson, and produced Ephraim Buck, Collector, who w
sworn to prove said records. Appellant then demanded a nousu
because the state of demand varied from the book of account
appellees, and was not a true copy of said books, and extraneous pro
cannot be allowed to make out charge, which application for anonsi

onwas overruled by the Court, the appellant then offered as a witm

A on his part Richard Hann, who ns sworn and examined, andj
declaredPthat he was the owner of the said S.oop General Jackson
the time the account claimed by appellees in their state of doma
was contracted, and he produced a written paper* purporting tote

agreement of sale for Sloop General Jackson from the appellant, J

oogd. to him the said Hann, which agreement of gale he Ha

Whereupon the Court having heard and considered the same

the allegations of the parties, it is ordered thattte Ju® € °f
30Justice be affirmed, and that judgment be now rcaderecl for the

Samuel L. Fithian and Robert J-Fithian for the sum
three dollars and sixty-nine cents of.debtand two
five cents and a half costs before the said Justice and the cost"

~ Therefore it is considered that the.!said *San”1 1* FRian
Robert J. Fithian da recover against the said John S. Woo

* The written piper produced by Richard Hann on the trial of the app

«fiphia -writing witnesseth that I, John S. Wood, do hej*dJ A de§
AftHann, of Bridgeton, have my sloop, Hen. Jackson, to use, o py Pff
40froTihe date, hereof, and I to farther agree & i

the said sloop to the"said Richard) when the said,,j!???* «condition of ace
t! f Five hundred and Arff t of the ar
o%iigsgtq})g gl\}gg tourgerlgy the said Rivard Hann, for tﬁg Bgﬁg(gn °

sum of money, and beaﬂn%\{%réstslaggy eg%\gith, ;JOHN»S, M

Dated Jan. 12, 1848. tCopy-dJ
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suras of twenty-six dollars and twenty-four cents, and the further
sum of four dollars and nine cents for the costs of this appeal.-
February 20th, 1851.

Judgment before Justice $21.94
Costs, 2.55%
Interest, . 175
Costs of appeal, . . 4.09
10
$30.33*
Philip Fithian, Judge. [L. s.]

Whereupon the said J. S. Wood brought a writ of certiorari to re-
move said Judgment to the Supreme Court, returnable to February
Term, 1852, and the following reasons for reversal filed, etc.:

1st. Because the Court of Common Pleas refused to nonsuit the
appellees (the plaintiffs) on motion of appellant.

2d. Because the said Court affirmed the Judgment of the Justice,
when by Law the facts and the evidence said Judgment ought to have
been reversed. 20

3d Because the said Court rendered Judgment in favor of the
appellees, when by the law the evidence and the facts of the Case,
Judgment should have been rendered for the appellant.

4th. Because the process and proceedings of the appellees (the
plaintiffs below) in the Court before the Justice below and the pro-
ceedings and Judgment, of the said Court, and of said Court of
Common Pleas therein had and rendered, are in divers other respects,
matters and things, informal,, erroneous, improper and illegal, and
ought to be reversed, set aside and for nothing holden.

Alp honso L. Eakin, 30
Attorney for plaintiff in Certiorari.

And the following rule was allowed :
SUPREME COURT, N. J.
February Term, 1852.
John S. Wood, " Certiorari to Cumberland

Samuel L. and Robert J. Fithian, j ~ eas>®ur Appeal.

The Certiorari in this case being duly returned, and the reasons
filed therein. It is ordered*that the plaintiff in Certiorari have leave
to take depositions to be used in the argument of the above stated40
Certiorari— <

On motion of Alphonso L. Eakin, Att’y of plaintiff in Certiorari.

By virtue of which rule the following depositions, &c., were taken,
to wit:

2



NEW JERSEY SUPREME COURT.

John 8. Wood, plaintif . On Eergorari to the

j- Cumberland Court

Samuel L. Fithian & of Common Pleas.

Robert J. Fithian,

Examination of witnesses taken this twenty-seventh day of May,
A. D. 1852* before me, James G. Hampton, one of the Commis*
sioners to take special bail arid administer oaths and affirmations in
the Supreme Court, pursuant to a rule of said Court hereunto an-

10 nexed, in the presence of John S. Wood, who appears per se, and
of John T. Nixon, Esq., attorney of Samuel L. Fithian and Robert

J. Fithian, the said depositions being taken in behalf of the

Plaintiff in Certiorari.

Richard Hann, a witness produced on the part of the plaintiff,
being duly sworn according to law, on his oath saith I was the
owner of the Sloop General Jackson at the time the articles, goods
and merchandise were charged in Samuel U and Robert J. Fithian’s
demand against John S. Wood, as the owner of said sloop. I went
to Mr. Fithian’s store to buy paints, as I concluded to paint my

20vessel, and Mr. Fithian said I could have them. I had entered into
articles of agreement with John S. Wood for the sale of the Sloop

General Jackson, and had given my bond for the price of the said

sloop. I think the amount of the bond was five hundred and fifty

dollars. John S. Wood delivered to me thé article of agreement at
the same time that I delivered to him my bond. I did pay a part of
one of the instalments of the bond to Mr, Wood in freights ia
carrying stone. Immediately after the sale I took possesion of the
said sloop, and sailed her on my own account, and received the freight,
issues and profits, without accounting to the said John 3. Wood for
30the same in any way whatever. I spoke for and bought all thinga
for the said sloop for repairs, provisions and necessaries at my own
expense, without any orders from John S. Wood. I never asked Mr,

Wood, or consulted him with regard to the vessel, and did not care

anything about Mr. Wood. I bought myself the articles charged in

Samuel L. & Robert Ji Fithian’s state of demand against John S.

Wood; I bought the articles on my own credit, and never directed

them to charge the articles to John S. Wood, and when I purchased

them I did not mention John S, Wood’s name in connection with the
articles. I bought the goods for myself, and used them on the vessel
40and in the house where I lived, what I wanted, I am the samo

Richard Hann that was examined in this case before Justice Hughes,

and in the Court of Common Pleas, of the County of Cumberland.

And being cross examined, further saith, The article of agreement
that I spoke about in my examination'in chief, I gave to Mr. Hampton.
The article of agreement contained thatT was to pay Mr. Wood five



pdred and fifty dollars, and then the vessel was to be mine. 1 paid
jetting like ninety or one hundred dollars in freight on the bond
ich I gave for said vessel, but cannot tell exactly how much I paid,
£ whole of the said bond has never been paid by me. I do not
> where it is. I never received any other paper or bill of sale,
midvessel besides the article of agreement before mentioned, and
[bergain was between myself and Mr. Wood alone—1 cannot read
do¢g I did not sail the sloop Gen. Jackson before I purchased
iof Mr. Wood, for him or on his account. I‘usod some of the
#s I purchased of the Fithians, about my house. I do notlO
licet what were the first articles I purchased of the Fithians,
per paints or rosin or oakum.

in and subscribed before me, fiis

J27th, 1852, Richard y Hann.

James G. Hampton, Commissioner, &c. * mark.

ipn notice being served upon the defenders in -Certiorari by
Jiff to produce their bocks of accounts,,the books of original
I of the defendants in Certiorari were brought before me by the
[defendants, and I having examined the said books, find the

png charges in the said books under tbeir respective dates : 20
1 April 17th, Sloop Gen. Jackson and owner, ('per Hann)
To 25 1bs Oakum, 2.00
28th,  Sloop Gen. Jackson, Dr.
To 2 gallons of Oil, 1.60
To 5 lbs. putty, 0.31
29th, Sloop Gen. Jackson and owners, Dr.
To 12J K Lead, 1.12*
To 1 1b. Litherage, 0.12*
To 5 Ibs. putty 0.31 2
[May 1st, Sloop Gen. Jackson and owners, 30
To 1 Kg 12* W Lead, 1.12*
2 Gal of Oil, 1.60
1 pt Japan, 0.25
f qt Turpentine. 0.16
12* keg Lead, 1.12+
5 lbs putty, 031
May 3d, Sloop Gen Jackson and owner, Dr.
To 5 lbs putty, wadt.. /
hWo charges taken from the said bcoks of the defendants in
I a 0D eDtries  sa*d books concerning the Sloop Gen.40

| 4 ?0t a2ree wifth the certified copy of the State of
V J - de*endants in Certiorari hereunto annexed, all the
r o 8 m the said books agree exactly with the said copy of

i2Ith. 1852 James G. Hampton,
1 7 Commissioner, &c.
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Trtrm 1852 the motion on Certiorari camé '
At November Term, » Elmer one of the Justices..

hearing before ~e Hon. - alone in a separate aparta

Supreme Court of New dJersey, su s 9
in the Stuie House iu Sted"Term of said c]
'Justices of said Court, another room of said State H JOI
hearing and deciding cau Justice Elmer, alone, dfi
and at February Term, 1853, the sa A thereupon broub SAF
writdo"dr r o ft o C s Shouorable Courtond Sled the followiog tea»., nd
n . u._ qj Tipsd&v m November, A. I¥
Afterwards, to wi| on h ql;) AT ort In an causes at law
before the|Court of Errors in Attorney and says th
the said J: S-Wood by A-Lq E*xB,aQd *  * the givingthed @
the recqrd and proceedin Error in this, to wit:
ment aforesaid,pthere ié r%lanifest Error %{ ! ) wi and " T
m 1st, Because the argurueut >u Certiorari» » ~ ~ ( G
decided by his Hon. E. Gl - d852, (at February Tam £
Supreme Court) at * ~ “fe~"Term of the' Supreme Cowto e
decided) being a regula rge The said Justice sitting dt i
20cature of the State of N y “bicb at ttat time, three ar s
a separate apartment from th t Nere tben holding a P
of the Justices of sai* .” pr®l deciding causes, whereby two Sy et
Term of said Court, hean g time? the same not being wen
Courts were in session at the state of New Jersey.
ok
[etu

*- tad fc £ E!

~ent should have been given io + . That the proceedn,
4th, There is alsoemr or judge»! 4%

“ dWeToLr respects erroneous andUleg”? iDrad j. N

'And the ,h»rff Lh

lost by reason of said judgment. HQNgO 1# Eakin,

Att’y for plaintiffid
A true copy.
Thos. S. Allison, Clk.

The Defendants joined in Error.

¥l o B
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SUPREME COURT.

Feb ru ar y Term , 1853.

JOHN S. WOOD, 1

SAMUEL L. FITHIAN, [ Certri to Cumberland Pleas.
and ROBERT J. FITHIAN.J

Submitted in the Branch Court, sur brevts.

A. L. Eakin, Att’y for PItff.
J. T. Nixon , Att’y for Defts.

Opinion delivered by his Honor, Justice El mer.
The first reason assigned for the reversal of the case is, that the

Court of Common Pleas refused to nonsuit the plaintiff in that Court;
adupon referring to the proceedings as returned, it appears that one

o the grounds insisted on was, that no Justice’s name was signed tolO

the original Summons. The Justice, instead of signing his full
tristian name, has written only the initial letter, followed by his
e D ~ a?y authorities are cited by the counsel 'of the
Bontiff in certiorari, in his brief submitted to the court, which prove
thet suits must be brought in the full Christian name of the parties,
F none of those touch the present question®* It was not alleged
thet the_defendants below was misled or prejudiced by the signature;
0 eed, it appears by the Justice’s transcript that he appeared on the
fit the proper place, and then made the objection now
Listed on, which was overruled. Signatures of the Justices and20
) er officers of this court, as well as of the Judges and Justices of
wereace, have been made in this abbreviated form, time immemorial,
if8* r aS aPPR®ars>until now, without objection. No injury has
su ed or seems likely to result from this practice. Much inconve-
®ace would be produced by allowing such an objection to prevail
“@ an acquiescence so long and so universal.

Soran<* 8round of nonsuit was that the action was brought in the
L7e° 178 Persons>who were not stated to have been copartners or
L. "ad a community of interest. The state of demand claims a
1 account for certain goods, wares and merchandize charged in the30

a manner, as articles sold by the plaintiffs to the owner of the
L P ~ueral Jackson, and sets forth that the defendant was such
f,r" , Whether the plaintiffs were general copartners is immaterial.
P r i ndants fought goods of them jointly, as the State of
[+. alegesiin substance, the plaintiffs have thereby a community
. er® In that transaction, and are not only compelled to bring a
action, but can only maintain an action in that form. It must
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be presumed that proof was made of a contract with the pluntifi
jointly. This court, is has often teen decided, does notundertakt
upon a certiorari to try the case over again upon the merits or &
award a new trial upon the ground that the judgment was coDtran bY
to the weight of the evidence; but only to determine whether arny ch
principles of law has been violated, and the party complaining of aov P
such violation, must make it clearly appear that the fact was so. Ore it
of the witnesses produced on the trial of the appeal, has been exam of
ined in support of this ground filed for reversal, but he was not the

10only witness, and this court cannot undertake to say how far his state-
ments are in accordance with the other evidence in the case, whether
he gave the same testimony on the trial as now, or whether the Cout
of Common Pleas, who were the judges of his credibility, believed
what he said.

A third ground of reversal was, that the court had no jurisdiction
of the case. It would have been difficult for this court to conjecture
what was meant by this objection, if it did not appear by the brief
of counsel, that inasmuch as the charge in plaintiff’s books of accounts,
is not against the defendant by name, but against the Sloop General

20Jackson, and owner, contended that no action can be brought aganst
the owner by his proper name, but if the plaintiffs have any right of
action at all on such a charge, it must be against the Sloop itself. It
is certainly true that no action could be sustained, against the de
fendant, upon this charge unsupported by other proof. But several
witnesses were examined and as appears by the record of the po-
ceedings and by the depositions now produced on behalf of the
plaintiffs in certiorari, their testimony related to this very question of
the real ownership of the vessel. It must therefore be taken for
granted by this court, that the defendant in the court below, the now
30P‘aintiff, was proved by satisfactory evidence to have been the owner

WI
as

BEgr BT ERISSEEBECESESRES

of the Sloop at the time the articles were purchased for her, is and ad
as such liable for them. Indeed if thatwas necessary to sustainthe ]}[]‘i:
judgment, it might very properly be assumed that the defendantwes | i
proved to have expressly authorized them to be procured fer the we 311.('
of his vessel, for all the evidence is not before us, and we cannot o
infer to the contrary because one of the witnesses and perhapsthe idgn

witness who knows the most about the transaction, now statesthe
matter differently. But without assuming that more was proved
than the express obligations of the state of demand, which are that
40certain articles were sold by the plaintiffs to the owner of the Sloop
General Jackson, and that defendant was such owner, the court not
only had jurisdiction of the case but in the absence of contradictory
evidence to them, were right in giving judgment as they did. Noth-
ing is more common than for mechanics or traders, to charge their
services or goods furnished, to the owners of a particular wvesse
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proof of an order for such delivers w *° &tbrd person, without

it has been received: (Coxe 288 577 such proof
of Rich t*. Cox (Cowp( 636) the J L m * 47R In the «**
the Captain by Siam? and® “ tL~"wnfs of'The ° N d

S X ier LinoK o S T ’“d& n
*barge appears to kayo keen sustained to thTc”et'f g * ! * fimil? 10

areglstePfJ‘%u% it T «fn t S 7 d )éje& %né\irltiitl% ’or Sb%a%ried

putegl but tbitthe o w n e r is not *

mot personally act in procuring the «il la” t» although he did
known to the person furnishinglhem  r?plies and was not in fact
before the court, who was the L r,« ’e ft Wo? a matter °f fact tried
and as such liable for the artielpa 1, ° * 0 ® °°P ®'eneral Jackson,

»dit is notourprovince toin on Ifff.r“ ff bo?ls »f »ccount O
fet in accordance”with the wetoht of % dete™ Ined ‘bat
M_hD t t they adn, 7*$1HeAl oroyeAMEI’ J £ h .
wn that 1n arrlvmg at rrulea gal eviaence, nor 1s
principle of law. g reSnlt did> violated any
iwftme0* ? thfZkAthaT T "““ *le of de" “ d

M e the defendant by name* 11» a ft “A**“ 1b°°? does »<*
Feted, does not so implv ~ After jt«?- ?* &£ °f demand fairly inter-

Ind that defendant is ownertf thplSing nan?eS of the parties,
Nces: « Sloop General tJ U "~ 0 ®;j00" » eneral Jackson, it com-30
B3 copies Pr-t0 Pontiff," and
" the book, have not misfed “b?tantiallJ as they stand so charged
krari” T*obLTon fbat m aDy P riced the plaintiff in
PWed them was proner i«th 1 “i?10 mterest was charged and

jigent of the common Pleas mnsibeafiBrmed. A The
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NEW JERSEY COURT OF ERRORS AND APPEALS.

John S. Wood
vS- Mm In Error, &c.
S. L. & R. J. Fithian, ]
Alphonso L. Eakin, for plt’ff. in Error.

The first reason assigned for the reversal in this case, if sustained
will be sufficient per se.

It is that—“ the argument in Certri. was heard and the cause de-
eded by one of the Just, of the Sup. Ct. at Nov’r T 1852 and
‘judgment rendered at Feb. Term, 1853, being stated Terms of the
Supreme Court of this state.” “ That the said Just, sat alone in a
iseparate apartment from that in which, at that time, three or more
of the Justices of said Sup. Ct. were then and there holding a stated
Term of said court, hearing and deciding causes, whereby two Sua
Courts were in session at the same time—the same not being war-
ranted, or authorized by the constitution of the state, &c.”

Pjagg], that The judicial Spowelrf“,%lssﬁlaﬁilebteh evelz)s%lé %13‘5 alivgo%frtt}(l)ef
Errors & Appeals, &c.; a court for the trial of impeachments:— a—
court of chancery; a prerogative Court;— a—supreme Court,” etc
<w eoPric?i Cnstltutlodd framed June 29>1844; went into operation
Sts-.34 s: 4\ The framers of this clause have
evinced a marked particularity in the phraseology thereof.  The

caution numerall ‘ or< is with special care and
caution affixed to each of the several courts, tantamo%nt to a prgln-

S'ch C°Urls- This is t0° self-evident
I forcavilh had°W°f CODtradlctlon~ 1t is t0° high and supereminent

f & KJ4dfreed that “ The Supreme Court shall con.

°f a Ciief i as> and four Associate Justices. The number of
b e'Qereased or decreased by law, but shall never be

orSttr 1.%» *1,No °ther power or authority « bestowed, to change

i1 ia a°y other manner than allowed by this edict— it 'is as invio-
hL aS he iaws.of the Medes, &c.
to “consttAribfrK""0U?¢ A made the Courfc of Errors

sir be Chancell?r>the Justices of the Supreme Court,
S j 5.J2d$ed» or a madonty of them,” with appellate powers to
The fallibilitT S *f *he °hanceUor a? d Justices of the sdp. Court,
°V ° kumaaity>lfc 18 presumed by many, was the

¢

cause of the

that 1Q case of soi ? e enlarging clause or remedy, so
“ who had »iven Qror,f°.*h® ?up. Court, every Justice of said court
vented to Judlcia! °Pimon in the cause,” should not be pre-

remedv SJTh S aS a memH or have a voice in the hearing.” To
'tis said"! a former functionary of said court (as

5 5 & 1212 8 1MArod"ced the 3d section of the Act of April
p wenng the Sup. Court, “ at any Term, to designate

i



<.,,a appoint ono or moro of their humber to sit in a separate apart
Iment for the purpose of hearing and deciding common business, -

lu f sts 196—thereby virtually carving two courts out of on. indi.
S e contravening the constitution, and assuming a power net
«t 6 ? nor required8» to carry into effect the provisions of the «.a-

etitution,” in whom alone such power is vested, and if not, may lie

»fitted that it is a matter Of convenience, and expedite,
business * nht if is a separate and distinct court, contradictory » its
i A S d for some reason uureportel. ®ta

are not known at of by, the next. The advocates neeaea in
thé Main, are called in another court, called the « Branch.  Itisbe
lleVed to he unconstitutional, hy more than one eminent Junst»
aUhoueh it may not have been before mooted, after a period of sone
tir« Vtriteadage is that “ it is never too late to do good/' Ths
very 'case, it is believed, had it been argued at Bar, would not hawe
been here Every suitor, under the constitution, is entitled to hare
his cause' beard in the Sup. Court, as said by Blackstoue, * freely

withaut swe and spegdily without dgpial,’ andeyghs ek te be el

tté Wording of the 5th sec., “ that the Sup. Court shalt consisto a
P T and four associates," any less number can form a Sup. Court,
m V. m S iino powerfor division, and no provision was -

‘ the Justice who issued the same. Seeur. 1. > « . ]
Penn Tr. The question arises whether the “sign manual o A
Hughes " (aside of its incorrectness) is a » “ Pbamjew » evidhitly
S The mandate that the « Summons shall

means by the language of the 5th see. S« md
his name thereto, or that, his name be theret”

add a penalty is inflicted if he signs his name t ¢ \ his glat,
S en afe these initials A B, sneh a esa«al tole

.and hv law, in such legal proceedings ? ) , sound by ubici 4
5 The Téttera .written or engraved expressing the soun y

Iperson or thing is known or distinguished. - P- . \  initials for
PXj; J. It. ih reqUdiates the i

ani
t* m , m i «Karnes are the only

5iC 'V A / vV 2.



i  things that human kind can understand each other by,” and such
was the opinion of the whole court in Seeley vs. O’Schenck <&-Jjeilige,

It is not denied that in the ordinary transactions Of life and busi-
ness between and amongst men that the initials of mens’ stirnames
maybe used to bills, bonds, notes, grants, &c., “ the same nicety therein
not being required as in legal proceeding ; wherein it is certain that
persons must appear in courts by name of baptism and surname,” and
although sufficient in cases before admitted, “yet if so to a writ, (which ~ *
is a,summons) or pleading it is fatal’— Penn 116, 17-506* 5 Hals.

and as “ in all Courts there must at least b<Tthree
‘constituents,, the Actor (plft.) Reus the deft, and Judex the Judge or
Justice) [3 Bl. com. Arch. 23.] the name is equally required by
one as the other. And in suits at law brought upon such bills, bonds,
notes, &c., the proceedings must be in the full Christian and surname of
all parties, pro or con, and by proper and apt averments used in plead-
ings specifying that the parties who signed the initials and the parties
in the suit are same persons—Penn 117, 500, 5, Hals. 328.

So  particular is the law in this respect that even partners cannot
sue in partnership name, or persons by initials, the Christian name and
surname must be used. [Coxe 130J; Seeley, &c., vs. Boon ; Penn 75 ;
Seeley vs. O’Denise, &c., Ib. 137, Crandull vs. Denny, 1b. 870 and
984; Barnes vs. Smith, and was fully confirmed by C. J. Ewing in
5Hals. 2951 1 II. D. 292 pi. 17, 55. Neither can suits be defended
by parties by initials [4 Hals. 252, Clayton vs. Tompkins, Exrs. 5 H.
820; Bowen vs. Mulford. And in 3 Gr. 132 Dilts vs. Kinney; 1 H.
D 284, the Sup. Court, said N is no name,; “ it is a letter or mark,
and, in Arch. Pr. 59, it is written that “ great care should be taken
‘that the name be inserted correctly in the pracipe, and a writ will
‘be set aside, and the bail bond cancelled, if the initials and not
‘the name be used.” The name used was E. D. Colville, sed per
‘cur: “ E. D. is no Christian name; no man was ever baptised by
‘such a name.”

To such an extent is this rule, that the Christian and surnames
nust be inserted in an affidavit to show cause. <*T. R. 657 Pores
s Diemar. /

As was remarked by the court in 4 H. 253, “ the initial's A. E.
‘may stand for a variety of names : it is impossible to tell from the
Trecord, as in this case, what is the name.”

j The section of the stat. requires that the summonsshall be “ signed
Stai  and sealed” by the Justice, and it is held that if not sealed, after
tobe verdict it is cause for reversal—Penn 72, Veal vs. Brown. dJustice
i  Elmerin his Dig. of the Statutes, P. 300 adds: “ AU process issued

‘by aJustice must have a wafer or wax Seal, and the Constable serving
kfr <aeopy must put a seal or scrawl, or it will tot be a copy.”

Further, “ The time Heft, is to appear and the sum demanded ought

vif
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to be set'forth in words and not*in figures 1b. 301,1 Harr. 23
fcab. 36. Sic. If ajudgment is entered in figures it will be reversed
Penn 60, 67-73, and ten other casesj 3 Hals. 174, 2 Zab. 36.

By analogy, &e., if a scrawl will not answer as a substitute for wax
wafer or figures designate time or a sum of money; by parity, initials
oannot stand for names. There is as much magical effect in one asin
the other. ¢ The Stat. is equally imperative as to each, and the decisions
thereon in conformity therewith. In Penn 61 (approved byC.J
Gr. in 2 Zab. 36.) Kirkpatrick, C. J. said relative to entering judg
ment in figures.: “ It Would seem to be absurb that all the rest of the
‘ proceedings should of necessity be written in words at length, ad
<the judgment only entered in figures.” The summons and the Jus
Uice’s name are a part of the proceedings.” ~ ~

But this is undoubedly the rule and practice since the Stat. 4 too
2 from which our Stat, (Rev. Stat. 991) is taken, by which it is e
pressly enacted, “ That all proceedings whatsoever in every courtit
*this State shall be in English, &c., and shall be written or printedit
‘a good, strong,legible hand, &c., and in words at length, m ivotat
tbreviated,” and this Stat. applies to Justices’ courts Penn 60,2 Zab.tt.

Prom this there is neither remedy or appeal. The stat., as saidly
Ld. Hobart, “ is like a tyrant, wherever it came it made all woid,
and “ There is no relief against a stat. in any Court. 2 Havr. 4D
462 pr. Just. Dayton, 2 H. D. 837 pi. 23. The assertion thatith
been done a long time, and will work no wrong, is futile and ewsve
The substitution of a scrawl by way of seal, or a summons witho
either attached, altho’ merely a notice to a party to appear, is of lessn
portance than the name of the Justice or Court before whom he jfc
appear, will vitiale the process. And if it is a custom soto sgn
«process contrary to law, it is a bad custom, and ought to be no losge
«used, [malus usus aholendus e if even

tallished maxim,of tho law.” 1 Bl. Com. 70, Litt. §212,4to<l

The same stat. in appeal cases requires the Justice to
transcript, when and by whom the appeal was deman e .
Ewing, C. J., reversed a judgment because the dJustice ent
on instead of in his transcript. 4 Hals. 107 Bennett vs. & >
remarked, “ This, at first sight, may seem to savor of rigor; iw
‘is not so. It is the duty of parties to take care that the pj
«ceedings are conformable to law. And it is only m caretu j
¢ fortuity to the law hy the Courts, whenever questions are B® ,
‘before them, that guide or safety can be found for them or tar
«parties.”  Sic. 292 ib., 7 Hals. 184.

Such an objection may be looked upon also by some as tne
apex litigandi, aney technical. This may be so." “ But (as vas
*pby C. 'fM . in &Gr. 400) we have no right to ovejrule®* m



‘account.  Plaintiffs a*e nonsuited, judgments are given, causes arc
‘put off, and many other things done in the progress of suits, deeply
‘affecting, and often concluding, the rights of parties, upon grounds
‘equally technical.” In this case it cannot savor of rigor. .The ob-
jection was raised before the Justice, opposed and overruled' the
plaintiff then took the risk, and in those Courts the party proceeds at
bis peril. Penn. 65 245, So 77, 102.

3d. The action is brought in the name of two individuals, to maintain
which they must be copartners in trade, or have a community of in-
terest in the premises. If partners, the suit should have been so
brought, or disclosed their joint right of action to the matter in dis-
pute. Such is the general rule and practice, [2 S. on P, & E. 710.]
Kirkpatrick, C. J., remarked that “ it would be of exceedingly per-
vious tendency if men were permitted to assume a hundred different
‘forms in courts of justice) it would render all proceedings uncertain
‘and inconclusive/— Penn 75 Seeley vs. Denise.

This course may lead to serious mischief, if in course of time the
demand should be lost, or another somewhat different substituted,
and a suit brought by one of the said plaintiffs against defendent.—
“He would have to accomplish an unreasonable, if not an insuperable
‘task, to sustain a plea of former recovery.” And either of the
defendants might testify that no joint interest or partnership existed in
firstsuit. [Carey on Part. 97] “ To these hazards and burthens the
defendant ought not to be exposed.” The objection was made in the
very onset of the cause, opposed and overruled, and no further notice
of the same had or taken by plaintiffs. They have no right to com-

:plain, “ and proceeded at their own peril.” Penn. 247 So. 76 102
7

,3 Hals. 88, 5 H. 231."
The state of demand “ must disclose a right of action in those who
Q2 to wit: a joint right, if such is the fact,—1 H. D. 292 pi. 12,
oo on P. & E. [704]—and the partnership proved by parol,

[710]@63 & ' Ar°°n ar® es partnership: 2 S. on P. & E.

That such “ partnership was established,” although disputed, does
iftn aPPear throughout the proceedings, and cannot be prusumed—
Vjuod non apparet non est” — Penn 63 iaytbq vs. Cooper. Nothing
can e supplied by conjecture—ib.—and “ the necessary inference is,
partnership or joint cause of action was established.” —

So 488 Clark vs. Reed.
I ~ ere ls a difference “in the power of partners to sue in an action
ex contracter not coextensive with that of individuals. That power
ay be lost by the death or succession of a partner. The same may
. §a member of two different firms, and one could not then sue the
er, as he could not be both plaintiff and defendant, it being a rule

77
/

or
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& P. 124, 6 Taunt. 598, 1 B. & Aid, 664 & other c:
* Sc”rio cases of bankruptcy or insolvency, their right to sue is so
affected that they cannot sue ex contracter, without the assignee as

ATfAe” nartner buys goods in an adventure and he faite, &e., and
the vondoiTstops the goods in transitu, the solvent partner is then
Sn”nt in com! of thé8 goods with vendor, and cannot sue him m

On the pUfe U prove that the, were €l

JMnwoat thdfimO of the*cohtrart, 7T N 2
I &« LO- 426—citing Cowp. 569—3 Camp. 239, 0 1. »*_

demand varies from pitfe. book of acwuntand « not >

“HO 24wy
“'&PA'book withoat price» is not evidence » fa demand containM g £
>Uad'nrices<’ So 370 Hagaman vs. Case, 1 H. lh * y, pi.o. ¥y
34 fk 16) “ the plft shall deliver to “be Justice u .copy o
Joount or stato.;of demand, or bo nonsuited.  El- 2IM  »»)
It in manifeat that plfts. did not “ deliver a copy of thelra(mrm
by Statute must be nonsuited- =, ,.°
bif?3het charge against » The Sloop Gen.. »s may silw*
“hwge to be used, against an individual, but such ha“ e*0" aﬁﬂnt
jv: Sloop to alibel to charge her in specie; after such ¢ g *® m.flither

& S U S S S & |

%faagvsi Shough,.AGr. 27, 25-*A&dCr/-2/ .-._fiiim tallces (f th
T hl was obviously, the true;

vease.v »/ Hann”a coinpetent wiioess andw”
P mpny he chargesihunself) Coxe 377',[1 Mr affidavit, assae
»iievidence isfcorrectly brought.before the *urt by* «TM P

I." Tio”rd by the cases of Goldsmith n. Dane, 8 Hals. *

i
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Jpung m Shougb, and other qwes, testifies: that he was the owner
of the sloop ; ,had, used and possessed herj faadbought herii paid-in
part, given his bond for her, apd, iiad an ariicle" itfthenatute%fa
m tim k p her (prout tlio Jm e$ that lie boughtlthe Uitfclés in
plaintiffs demand specified, for
and for the vessel, as each jras reunited,* M did notiroViii J5
b. H. s: name, for him, or mention his name to~kfotiffé ‘ *étnhis
demand contains iteips not, charged.to «T' S. aM todgmentVWith
interest, has been rendered against him for charged of which tié wfcs
entirely ignorant, and which he"never sanetioned'and did nbf require
hence these proceedings to test this pr1nc1ple and’ end | fifo-
tracted conte sI‘g f 7 LA g
But admitting for the argument that J. S. W. was [liable for items
charged to the Sloop, yet these items cannot legally render hit6 M e
for other items not charged to him. Such defective charges are « not
wred by being mingled with; correct items.” f Haié. 1&, Smith w.
X>econ, 1 Harr. 396, Danser vs. Bogle, 1 H. D. 296, pi. 61. “ The
demand must contain everything in itself independent of proof; evi-
~destroy its legality, it must stand or fall by

3 0 o : R . . *
f/[(Iaékf’er vs.S(}aZ‘Iar?dl Pennz%‘%é£ 9%,}53515 WO; 711 68 : 1 Harr. 4863

am?;f i h8 w intifl[3 claim and charge interest on their account, on
22K &ET ,i*fc"* 1 P” £““  Mle of »rtfotes(see tie iénaii),

ffrtS? “ftfrltnleg oat some of tho'items, retaraéi
tK™ 4 the, [ *“adod wtercst on the whole amount, {.rout
the items composing the amount of judgment. 5

andiy” nd 7nZ U3aS 7hele “ somo itema are good and some bad,

deMeéJan /1 6° 1“ Mirest>/f calculated, forms no part of the
S A qw W iM dan3ages, 2.Zab*429? Bapy. & 2

@Qh a book debt,; [Doug. 361, 76,
J fj' 227 1 Ga“ P- 519j or Shop debt, or for money 6wid; for

a5 995197 Pames 38872 Wan, BYI6L Iw“gqﬁv
«ted 2 Camp, 430 n. R. on debts 371,

severe5ntr” 3lStict 7 “v equity ArinTifo allowance.  Deft,
sever, contracted, knew;or sanctioned Hatin's déaHhge. 'Of-a ftéitv’

‘pavaWe ~ 1 H, hed by later authorities!, Aial;TUnless 'interest ‘be
‘Oteado tr -Uh m0~ t 9f parties, express, Cr it6|Hed h~tfie usage
miC ttl# her-cireuipstances” it is u<Hdfidat ¢gWmon ia”~/*a B.
! Ao lkm. gn debts, 3n, 8 W ILib. 378; and fbe céses



there oiied; and such is the rule in Pennsylvania, 1 Dali. 265, Henry
vt. BAsn, ttW*ttd*>** j3 Oosc TG Poihemus vs. Annise; and such

m
ow M L% & m
pi. 15, 2 Caines R 2M, B 2 5 sic. HMctcea.f,

The Com. Pleas also «red in

‘then due on it

or the M * |
“ 1 n the appellate

5 Alab. R. 195 Richards w. Griffin, K. L. C. 1bO
And in such ease, where the action waa for
w V1l allowed on ’affirmance of judgment. 1 Arch. Pr. 240, effiag

éome cé(’sesi% bé mretionary‘ 2 Rrr. !QQ\?&gz!é Z(Bn St S :

M, W |, u further alledged that the Courts helow had no jfjUj*

law of the U. S., was liable. bos-
From the antecedents no calm, reﬂectlng, nnh.as”"OT can p.

slbly be at a loss to understand the language, objected purp

“ fts by their own showing sold to the Sloop to her " gaw

the credit, and to her the, looked for

know who owned her, one or more, is manifest from « « j

Skipper or Master. [ ] T €@atv wastol at the
It has been proved beyond question n

J; Sv ' "nder thedr
time when, &c., the owner, and if not, then, if eve

. i the
eumstances’ Hann may, (for the sake
Master, and as such as a right to bind the vess
tract in his own name, « the sbrp

{g "
. ‘bound for the performance of the contract. 3R. 4

“ This Law tbe Com. Law Courts cannot <w*y
‘specie is bound, and when the “Master binds

er A necessityd
‘repairs and necessaries, the plfts must show tb et | af,
the same) and this strictness, requisite to thbe exercise o

, marine hi

n

* the owner



necessity of those 4 <*«

were preyed, jred the deft. proT?5 n, wnersh’ip®' * C* tom."

ANA s s s m m s m s e

1* t ‘o

proveUm” r e W & h .~ 1f 7
*FOAN & book b? »'+ Bnok,

the Custom Houreofficer W r t .

‘rahjeot, is not determined by the feglsteTs k'P 1do“ 01l i° th'3
proves who was the owner at th« t;m! gba?* > * 138>and only

Bt 80921t ja &6 Y J Xi%# s M (Sorff. ¥Kwmi.
‘of the ownership of tL I 1 A 'P8?* * « « « not of itself evidence

mJueed in a suif uj*nstTm ree”nr f? ? “ stand8>when.intro-
201,15 dJ. R. S018S.i2 2SS | ~*gW 0«*M » U J.R. g*
must be proved. actual possession” '

E%ﬁlgagonar.}:’]éthe had a,,W ald }I)grte% with her m to le bﬁr f{)r
& *in ¢ f had paM « £

f. 1 S18hl 76%91 ‘hat h *5."
or t g%lapn?g éln(i 2 e Eer earnings, %r ;}cc‘g%%tngfe to him

chartereif* *hflstTn ““ ~  0Wner, Would make him the
~ . A o s -~

¥S g PidAd2 Wer “ DOt

‘liable for suppHes"umia”ed ~tohl”/? 1?”erest in a vessel is not

*9 ™me stin Stands_m

enrolment as owner
Hadloek. ler Min- Dlg- 646, 4 Pick. 459 Bam* W

‘froni® responsHAUitv for m f v s ntial fo e*empt tire former owner
‘transfer 3* f ife~ Cto

contract to sell, accompanied by delivery of



cio01 ~ " 1%V

possession, is sufficient" Min. Dig. 643, 8 Kck. 86, Bixley ta Fr,
Ins. Oo., 10 Mass, 336, Taggart vt. Loring, 16 Pick. 401 Venal w
Burrill; and “ where the contract of sale is made, and possession
'delivered, the circumstances that the naked legal title remains in the
'vender for security, does not render him liable, as owner, on th3 con- *
'tracts, or for the conduct of the master,” 3 K; C. 134, citing Tv/
Johns, 308 Wendver vs. Hogeboom,, 15 J. R- 298"-JLeonant u.
Huntington?7 Cow. R. 697, Thom t%. Hicks, 4 E. 130,13 E. 239.

A Bill of sale is not necessary to transfer property m a Ship 8
Pick. 86. The Bill of sale and Custom House register or enrollment
are not conclusive evidence of property “ in a ship,” 1b. “ The re-
'gister or enrollment only proves who were the owner when suoch
'document was made," 4 Pick. 298, Wait vs. Gibbs.

2 K. L. Comp. 589 says, “ The owner is not responsible for stores
‘furnished the ship by order of tho master during such time, if ha
'divested himself of all control and possession, for the time in favor
'of a charterer," 2 Kin. L. Comp. 615, citing, 4 Greenleaf, Rip. 407
13 E. 239, Frazer vs. Punch.

Semble—“ The master is personally liablo upon all the contracts
'which he makes respecting the employment, repairs, supplies, sea-
'men, navigation, &c., in the absence of any special contract to the
'‘contrary.” 3 K. L. Comp. 17j Abb. onShip, ptl N.lpt.2s. 2
p. 90, pt. 4 c. 4, Se. IN. 2,1 Wheaton 96) 10 Mass. 47,10 J. R
1, 1 Dali. 393, 6: 3 K. Com. 161, and numerous other cited cases.

I have endeavored to elucidate the grounds for reversal succinctly
and clearly, and although it may remind us of what was said bya
late learned member of this Bar,* that “ their great object was in-
vention and discovery,” he, at the same time, added, Ibe gr
‘object of the Bench was, impartiality, and sound judgment.

* George Wood, Esq.
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NRW JERSEY COURT OF ERRORS, &c.
John S. Wood T
vs.
Samuel L. Fithian I* In Error, &e.
& Robert J. Fithian,
Jno. T. Nixon , for defts in Error.

The Counsel for defts in Error, as a preliminary step, asks this
Court to stnke out all that part of the printed state of the case on
page 8, from 1st to 10th Fine, inclusive. In no sense does it belong
to the case, and it was inserted by the Counsel for plt’ff without the
shadow of authority. The record, in the minutes of the Supreme
Court, shows that a writ of Cer. was allowed, returnable to the Su-
preme Court, at the Term of February, 1852; that the case was
argued before the Supreme Court at the Term of Nov., 1852 and
that the opinion of the Supreme Court was delivered bv Mr Just
Elmer at the Feb. T., 1853. The Counsel for plt’ff should not so
behind the record, at least, without consent. 6

1. The first reason assigned for reversal is, «that the argument i

Cer. was heard and the cause decided by one of the Justices of the
Supreme Ct, sitting alone, in a separate apartment from that in
which, at that time, three or more of the Justices were then holdmg
a stated term of said Court, &c.”

The first reply to this reason is, that there is no evidence to sup-
port it, unless the unauthorized assertion of the Counsel for the plt’ff
m Cer. will be received by the Court as evidence. It appears, bv
the entry m the minutes of the Supreme Court, that the cause was
argued in that Court, and decided there. The Court of Errors will
hardly look behind the record and listen to the allegations of Coun-

But, secondly, the 3d Sec. of the «act relative to the Supreme and
Circuit Courts (Rev. S. 196) does not in any sense establish another
sup. Ct. It only designates the mode by which the same Court
may expedite its business, and thus accommodate suitors and counsel.
When a case of sufficient magnitude arises to authorise Counsel to
*viSSt be/ Ore “ the Chief J.ustice and the four associate Justices,”
1 tlme ®ouSh t0 decide the question, now mooted, whether
a Hup. C t can be constitutionally held by any less than the whole
number.

sec’nd reason assigned for reversal is, «Because the Jus-
tice did not sign his name to the summons.’

th X f renCetj i €917 I?Tnsl Pa8e 1>lines 7- 10>ifc will be seen

iSiinn ft S| ned A-?m Hughes, Justice of the Peace.” The ob-
i il Ob therefore, must be that bis Christian name was not written in

vamous cases cited by the Counsel for plt’ff in Error, have-
reference to this point, and it is submitted that he can find no
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authority requiring a Judge, or Justice of the Peace, to write hi§
Christian name in full to a summons.

e statute, it is true, requires Justices of the Peace to 31gn the1]
flames to all precepts, summons, &c. Yet the statute, with like di-
rectness, requires that Judges, Clerks, and other judicial officers, as
well as Lawyers, shall sign their names to judgments, wnts"&e.,
and it has always been held that the duty was well performed, altho
the Christian name were not written in full. If this objection were
sustained, nineteen-twentieths of the judgments in New Jersey would
be invalidated.

II1. The third ground for reversal is, “ That the action’is brought
in the name of two individuals, to maintain which they must have
been co-partners in trade, or have had a community of interest in

~The action was brought in the name of Samuel L. Fithian and
Robert J. Fithian, for goods, wares, and merchandize furnished by
them to the owner of the Sloop Gen'l Jackson, and the state of de-
mand alleges that the said Wood was such owner. Whether the
Plaintiffs had a community of interest in the goods thus sold, is a
question of fad, not a question of law,; and a question offad is no
ground for reversal. If they had such joint interest, the suit was
not only rightly brought, but could be brought m no other way.—
As several witnesses were examined, both before the Justice and the
Common Pleas, this Court will now assume that the fact was proved
to the satisfaction of those courts respectively. .

IV.  The next reason assigned for reversal is, ‘ I hat the demand
varies from the plaintiffs books of account.

The first reply 4s, that the facts do not sustain the reason. I here
is no variance between the state of demand and the books of account
that is material, or that could possibly mislead the pit ff m error.—
The charge in the books is against “ The Sloop Gen 1 Jackson and
owner,” and the state of demand, after stating the names of the par-
ties, and that plt’'ff in Error is owner of the Sloop Gen 1 Ja°k!°u>
commences with “ Sloop Gen’l Jackson and owner Dr. o e ,
&°The next reply is, that def'ts in Error were not obliged to rely
solely upon their books of account to prove their demand, or to prove
that the specific articles were furnished, as alleged. The Capt. not
only admitted the delivery of the articles, but the Counsel for pith
in Error has taken pains to perpetuate his testimony as to this point,
—see p. 6,

ThepCounsel for plt'ff in Error quotes many authorities to prove
« that books of account are not evidence to charge one with goods,
received by a third person, unless an authority to deliver them
shown.”
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wThat is a well-settled principle; but it is also settled that it does not
Apply to captains of vessels, who are the agents of the owners, and,

such, bind them by their acts even when it may not be known
Who the owners are. Upon this point see particularly the leading
English case of Rich Exr. vs. Coe ,et. al .Cow. R. 636, in which L.’d
Mansfield states the law with great clearness and power; also, Smith
Mect. L. p. 91, (pote Z.); ib., p. 119, 3 Kent Com. 161.

V. The next reason assigned is, “ That the plaintiffs claim and
charge interest on their account, on some items, before the pretended
sale of the articles; and the .«Justice, after striking out gome of the
items, retained all the interest, and the Common Pleas added interest
on the whole amount.”

Nor is this reason sustained by the facts. By looking at the state

1 (Pa&e ~0) it will be seen that the whole claim of the
p1t ffs, below principal and interest, was $22.19. The Justice gave
judgment for $2194—no.t allowing the whole claim. But if we as-
sume that the .Justice did allow the whole .amount of interest charged,
to wit, $1.30, it can be easily ascertained, by computation, that more
than that sum accrued between the time of the delivery of the last
bin of goods (Aug. 17, 1848) and the judgement (Dec. 7,1849).

And so with regard to the judgment in the Common Pleas, which
WA? /0r $23,69 (p. 8,1. 33). The amount of principal claimed by
pit ffs was $20.89, and the interest thereon to the date of the judg-
ment, in C. P. (Feb. 20, 1851), was $3.50, whereas only $2.80 wag
allowed; hence, there was no over charge.

It is not necessary here to decide the question raised and argued
by the Counsel for plt'ffin Error, whether this Court, in the absence
ot all agreement between the parties, can or ought to allow interest
upon book accounts. » The articles may have been charged at the

an(i if soj interest should have been paid from the time of
the delivery; or there may have been an agreement with def'ts in
Error that interest should be paid. This Court, in the absence of all
knowledge, will assume that the Courts below had satisfactory evir
dence for making the allowance.

VI. The last reason insisted upon for reversal is, “ That the Courts

e ow had no jurisdiction, and that, under the circumstances, the
charges being against the vessel and no person named, the vessel
herself under the maritime law of the U. S., was liable.”

If Counsel for plt’ffin Error mean by this that no ship owners
can be held liable for supplies furnished to their vessels unless they
are named at the time of the sale of the articles, it is submitted that
no authority has been or can be produced to sustain any such ground.

The Books of Reports, in England and the U. S. every where

ow, that a common mode of charging for repairs and supplies, to
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vessels, is against the vessel itself; and upon such acharge the ownerr
altho’ not named or known, is liable.

The case of Kich vs. Coe, (Cow. 636) already -cited, is in point.
The charge was against the owners of the Ship Henry & Thomas*
altho’ their names were not known at the time. The suitwas against
the owners by name. Lord Mansfield would not hear the question of
the owner’s liability argued; but says “ Whoever supplies a ship with
necessaries has a treble security. 1, The person ofc the master. 2,
The specific ship. 3, The personal security of the owners, whether
they know of the supply or not.” 8.. P. Farmer v. Davies X Term*
It 109, Garnham v. Bennett, Str. It. 816.

Ch. Kent lays down and enforces the same rule, 3 Com. 161.

In the case of Schemerhorn va. Loinesj (7 John, Bt. 311) the
Counsel for both parties, admitted to the fullest extent, the principle
now contended for: but the Counsel for def’t. sought, to evade pay-
ment by showing that plt’ff had given the credit to owe, of the own-
ers, and taken his note for the payment. The Court held, that the
taking a note from one of the owners, unless it was afterwards paid*
was no bar to the liability of the other,owners, afterwards discovered.

Under this reason the Counsel for plt’ffin Error discusses the
question of ownership of the Sloop General Jackson, at the “time
that the supplies were furnished by defts; and it is now submitted,,
that this is the only real question in the case.

The credit was given to the “ owner of the Sloop Gen’l Jackson,”
as is manifest by the charges in the Bopks of account. It was not,
given to the master* ((Hann> or the articles would have been charged
to him.

The ownership is a question of fact, as well as of law. It was
proved, thatJ. S. Wood stood upon the Custom House books, as the
Registered owner: that a short time previous, to the trial, he took the
oath of ownership; and that the papers then recognized him as the
only owner; and that the vessel was then in his possession.

It was not contended, that this proof was absolute, but was pri-
ma facie, and threw the burden on the defendant.

To rebut this, Wood offered Capt. Hann, who admitted that ms-
oily claim to the vessel was by virtue of a certain article of agree-
ment, given to him by Wood, (see state of the case p. 4,1.37 to 46,)-
and that it was aprivate agreement only known to himself and
Wood, (p. 7,1. 5—38.) »

The Court will see that this paper is only an agreement to sell,
when Hann should pay $5.50, which was never paid, as Hann ad-
mits, (p. 7,1, 4.)

The only witness of def’ t below, proves that the®* Messrs. Fxtoian
had no knowledge of the agreement when the goods were furnished,
or until.the trial. They dealt with the vessel and its owner, as they
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NEW JERSEY COURT OF ERRORS AND APPEALS.

S. L. & R. J. Fithian
Alp hon so L. Bakin, for PIt’ff; in Error.,

The preliminary step,- “ to strike ont all that part of the state of the
case on p. 8, from 1st to 10th line inclusive,” isnot in order or time.
By Rule 13 p..96-7, the pltf. in error shall furnish to each member
of theé Court a state of the case—or abridgement of the record, &c,”
but if not agreed upon, the party setting down the cause shall make
the, same, &c.j “ and in that case each party shall furnish, as:last
aforesaid, theé points on which he means to rely.” *1 Such Rules are in
part the laws of the land, (3 Gr. 124,) and not to be disregarded.”

In every sense those lines belong to the case, and are parcel thereof,
and may be said to be, *lies inter alios acta.* A state of the case is
a history of the case, and required to be furnished to each member.
If not agreed upon the other party shall also furnish, and the Court
décides thereon. This is not so, nor is the verity of that part of the
case denied. The pltf/s authority is deduced from, and not behind
the record. It is.evident thereby, that his >Hén. Just. E., with Just.
N., were appointed at Nov. T. 1852, to hear cases in another room,
&c., pursuant to the stat.

By public Stat., “ of which Courts are bound to take notice*Judi-
cially,ex officio” 1 Bl. Com. 86, 2 Comp. 67. dJust. N. was
appointed to office, Nov. 1838j and his term expired Nov. 1852, and
the certiorari being submitted on Briefs, (see Just. E/s opinion, part
of 'the record.) He did not act in the case, being;functus, officio.-*-
Thesefacts therefore are not only well sustained, but within the cog-
nizance of the Court.

Bo not Befts. err in stating the record 7 Such’entries are not in
general, if ever, entered in the minutes unless application for the
Certiorari is made atBar. If so, however directly confirms that part
of tha case objéotedj"butfor which no valid reason is given, and if
Buffered to remain cannot affect the case.

But such a preliminary cannot now be. The pltf/s argument-may
be said to have been given, and it would be-incongruous after a cause

Regressed so far, to interpose “preliminary motion. Thé very
*™hion of the word forbids.'

Sufficient ‘has been shown- to sustain this-reason, and if, for sake-of
argument, we strike out the part-objected to, there is enough left ;.to
test the constitutionalityofthe Branch Court.* TheStat*(Revv S. 196)
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* annVilio one 1 B. C. 86, empowers the Sup. Court “ to designate

gUThere is no looking behind, but at the record emanating from tho
Court thus constituted, and although by tho Minutes such Court may
be called the Sup. Court, and the ease said to be argued there, yet
the”Clerk cannotby keeping one Book of mints, for both rooms and
for each several Court legalize such proceeding, and thereby preclude
1 Atiwifttthn ~ Of a verity such minutes must possess ubiquity.
80Minutos of a Court T not come within tbo principle of Records,
,Just whtob nought may bo ayorrod, 3 Bl. com. 24, 4 Halst 188
1SGr. 143. But have always been dcoidod otberwiM. !
077 anj casea Oited and so ruled in this Court, 1b. 380, Sic. 6 Halst.
A7 “ Tbe mlnutos are no record, nor are tbey eoer s.gned b p
«Judge They are side memorandums extraneous to the record.

2

8 to S Er 8S idri9 6 , authorising tbo appointed of 0o
or"ore of theb number to sit during term time, for the
hearing and deciding, &c., further enacts, “ whose d”*i8ions andja g
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Arch. R. 59, and in or to writs, (Summons) fatal, p. 3, pltf's argt. The
authorities are not only manifold, but our Statute 991, expresslyl
directs all proceedings whatsoever to be in words at lengthy and not
abbreviated; and as a Summons is a part of the proceeding it is
included necessarily in this mandate.

The practice act, 931 s. 18, directs the name of the attorney— or
party—and clerk, to be subscribed or indorsed, &c.s. 77— “ the record
shall be signed by one of the Judges, &c.” How can it with pro*
priety be “ asserted by Counsel,” that the duty was well performed
although the names were not written in full; not an authority is
quoted; but a reference to a Ibad custom/if any, may be implied
which, if so, should be abolished even “ if immemorial”— 1 B. Com,
70;—el vide, 2 Gr.iL76, where long established usage was abolished,
[p. 4.] ante. As ta invalidating nineteen-twentieths of the judgments
held out interrorffrn—all beyond three years are safe from Writs of
Error, R. Stats. 953—all since, may be cured by remedial Statute-
all pending, by amendment.

3d Reason. It is not sufficient to establish a community of inter-
est or a partnership, per se. by sueing jointly—a joint right or part*
nership must be stated and proved; and if partners by adding to the
names “trading under the name, style and firm of S. L. & R. dJ.
Fithian.” If not, upon a separate subsequent suit, either partner
may swear to a non joint interest in this suit— Car”, on.part. 97,
see. 2 Kin. Law Comp. 426, Cowp. 569, 3 Camp. 239, 5 T. R. 709*
It is alleged to be a question of fact, and no ground of reversal. It
is a fact, and such a fact, as if it does not appear to be established, is
a ground for reversal. The pltfFs. evidence below is spread on the
record, and was very limited, viz: the proof of the pltff’s. and the
Custom House Books, and no other. The presumption by law is
adverse, Penn. 63, 88, 100. So 488, ante [56.] So strong is this
principle that, if an account is sent up with the papers, but is not
mentioned in the Justices' transcript. No state of demand was filed
p- 100. “No notice being taken thereof in the transcript, the neces-
sary legal inferences, that none was filed.” So. 488, no authority is
shown to the contrary, if we except the reiteration of the Justices'
views in certiorari. [See argument p. 5 for pltff.J

iy Inspection will show that there is a manifest difference between the
demand and book of account offered in evidence, and so it seems to be
admitted with the salvo, however, that they are “not material, and
cannot possibly mislead,” &o, That is begging the question.. It the
demand and books vary, it is fatal. So South. 78,150,370, H. Dig.
449 pL 8. Rev. Sts. 234, s. 16, El. Dig. 278, B 14.

“*he commissioner certifies to at least 18variances, and not amongst
t A S *en or more °f these articles charged from April 29,
to May 3, 1848, are charged to Sloop (Jen. Jackson and owners, under

5



two distinct heads. No evidence of books, percolar otherwise, could
sustain such demandé against J. S. Wood alone. South. 73, El. Dig.
296 5 Halst. 140, 7 Halst. 68. It must'contain everything ncces-

' of itself, independent of proof, to show that the pltfF. has a legal
S it S~ pL .73, 248, 3&l, 817,'4 HaUt. 347r EU)ig..296,

* The demand commences as Stated, with “ Sloop Gen. Jackson and our*
ef j)r ” and so continues adfinem, and it is made manifest that on the
20th April and May 1, there are charges made against “ Sloop .Cren,
Jackson and owners.*” Such cannot legitimatelybe allowed against
ofieewner. and per se is a fatal variance.

Grant that other evidence than books may be relied upon to provo
delivery of goods, yet although not given or had here, the admission
of those hooks, objected to, although they may have worked no wrong)
was-illegal, erroneous, and cause of reversal. Such decision admit
tine the books by the Court of Common Pleas was “wrong, and we
have a right-tocomplain of it" To this principle the attention of
the Court is called. See 3 Gr. 464 Nicholson vS Wood at Nov. Term,
1886; and argued by.the present Chief Just, in the Court of Errors, and
there confirmed* It is immaterial, therefore, whether such variances
Were not material, would not mislead, or were mere irregularities, *

They were errors by thé Court of Common Plea.”a’das” 5 ?
within the saying:clause of the 3dsec. Rev. Lawa/558 Rev. Sts. 248

Bi The *whoie of the captain’s testimony must he taken together, and
fortunate it is that it is perpetuated, and now before the Court, asl
proves-conclusively that the goods Were notsold an.

them to J. S. Wood, but to himself personally, and for his own indi
vidual uses.: J. S. Wood’s namewas not mentioned, as alsois evi-
dent from their books. See 8 Gr. 28.

The principle that books are not evidence to charge a third perso ,
without evidence to deliver things, is admitted to be well settled.
Bili it is -insisted that it does not apply to Captains of vesseiswho a
the agents of the owners* Yet it most certainly applies o caseswtere
the Captain is alsoowner, as he themis the_prmcipal
agent. The case in Cowp> G36 deoided”in 1777 in England is
point. There the Captain was the lessee—had rented the stop,

Wher, and suitbrought for the same against thet P
shVhad

Cfiptoio. ana ittadd.tiontoita
respect, is not law here since July4, 1776, patt. iaw s

this 5th Reason is sustained. Interest is
'ftoiSMtr 8, 1848, before the expiration of the account/ »
much to pe presumed that the Justice disallowed some item



articles chargedLas a part of the interest, and such was probably the
case,'as between the items in demand and those charged in the books,
p-if there is a difference. The interestis claimed per demand to
Nov. 23, 1849—it is error to claim to Dec. 7,1849. The main ques-
tion, however, is not to be evaded in the way attempted, and is virtu-
ally a tacit admission of the principle urged by pltff. That interest
is not allowable on book account, goods sold, &c.! Not a case is cited
to meet the authorities of pltff!“ Brief, p. 7-8, showing the contrary
in other States, England and N. J. It is necessary that this question
be decided, and therefore made a point in the cause. The remark,
that “the articles may have been charged at the cash price,” will not
avail. Such charges are not made—no such evidence wag had below,
or they would have made it so appear when affidavits were taken
before the Commissioner, which they had the right to do under the
Buie. [Rule, p. 29, s. 61.] Failing to do so the presumption is
adverse, as it would seem to be impliedly admitted that such interest
is illegal without an agreement for the same.

The judgment of the Com. Pleas was for 126.24, in which
was included $1.75 interest [p. 5, and 6,] The judgment
was]j affirmed for $23.69, and rendered for more, adding interest
[or otherwise,] which by law would accrue from the date of the first
judgment, and such is the form South. 569, approved 1 Harr. 394,
(4 Halst. 350, see N. J. Just. 109 El. Forms 26, Gr. Tr. 140.) The
affirmance of a judgment for one sum, and giving judgment for
another, cannot stand,"nor execution issue, 3 Harr. 269, 70 Ivins us.
Sohooley.

The affirmance and judgment are each severally more than the
demand, and the interest compounded thereon, which may not be, 1

£1j}IL Dig. 318, pl*|53, 4 Halst. 319, 5 Halst. 288, et al 5 Alab. Bep.
,-~7195,1 Arch. Pr. 240, 4 Taunt 244.

iv A h e Defts. submit p. 4, that the question of ownership of the Sloop
at tne time the supplies were furnished is the only real question in
the ease, and is a mixed question of Law and of fket, and they had
no notice. It is not necessary to give notice to the world that an owner
has*soid his ves"hl"—this would indeed be anomalous.

The case in Cowp. 636 however it may be entitled to our consider-
ation, is neither law nor binding. It is alleged that “ it was proved
“a short time previous to the trial, J. S. Wood took the oath of own-
ership, that the papers then recognised him as the only owner, and
“that the vessel was then in his possession”*—without recrimination®
this IS “assertion Of Counsel,” and not in the recoii. % Thb said tfas °
Jany. 12, 1848, p. 4', of eourse, the registry was before that— the
goods sold 10 Hann April 17, and August 17; and the trial Deo. 7,

* Peter D. Troon. * . A
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1649/11 If it then threw the burden of proof on J. i W ., he bore it.
well.  See Evid. p. 6, &c., says p. 7, L. 7, “the bargain was between
myself and Mr7 W. alone/' evidently meaning there was no other
owner or partner with himself. The agreement'to sell in this case is
equivalent to a bill of sale; which is not necessary either to exempt
the owner, or transfer a vessel 3 EL Com. 133,4; A contract to sell
with delivery is sufficient 8 Pick. 86, 16 Pick. 401,, 10 M. 836.

In what part of his testimony does he prove “that the Messrs. F/*
«had no knowledge of, the agreement when the goods were furnished,
«or until the trial ?" He did not sail the vessel for. J . S* W . before
he bought her, p. 7/1. 8. He says, “I went to Mr. F.’s Store to buy
paint," and he said I oould have them," p. 6,1. 18,19,20, “I bought
the articles on my own Cr., and did not mention J. S.W .’s name, (Is.
36, &c”) If they dealt with the vessel and owner, why not sue the
real owner or libel the vessel. It is evident they knew nought about
the ownership, whether one or more. See Demand p. 7, Is. 26, 30,
but appear to have charged with latitude to have Master, Ship and
owner bound. L i v o e .

It is not admitted that-the eases cited for pltfi* p. 9,10, turn upon
the point that the vendors “had a knowledge of the agreement or
“transfer, and that credit was given to the parties in possession," nor
was it necessary j *“ the circumstance that the naked legal title remains
“in the vendor for security does not render him liable, as owner, on
the contracts or for the conduct of the Master," 3 K. Com. 134, 7
J. R. 308, 15, J. R. 298, 7 Cow. 697, 4 E. 130,13 E. 239. It
would seem from Hann’s language, that they must have presumed
him (Hann) to be the owner. J. S. W. deft, not remaining in pos-
session—! Grenl. 407, 13 E. 239, and it seems mysterious that ho
should have been sued, and pursued to this Court”r such an amouid® *
when they had other remedies. As it is neitheifnoticed or denied-2«“
that to reoover against an owner for repairs, &o., the credito”muajr«*
show and prove the aotual necessity of such repairs. Nor iW eva®»
asserted to have been proved. The presumption is, that it was not
done, and is fatal to their claim. See K. Com. 163, 164, Dallas 225,

2 Caine’s 77,11 Mass. 34. g*

The papers were submitted to erudite Counserafter the decisionin
Certri. After careful and mature deliberation, he decided contrary,
and being then submitted to other learned Counsel, he agreed with
the first, without knowing such had been given.

£& & & fffm /t- -








