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B R IE F  O F  D E F E N D A N T S . 20
T he chattel m o rtg ag e  in th is  case is a ttacked  on two 

g rounds:

1. F o r  w an t o f  a  consideration .
2 . F o r  in fo rm ality  in the  affidavit s ta tin g  the  con­

sideration.
The first po in t is p a rtic u la rly  conceded by the b rie f 

of the com plainant, nam ely , th a t th e re  w as a good and  
valid consideration  to  sup p o rt the m ortgage , w hich c o n -3 0  
sideration ex isted  a t the  tim e o f  the  filing o f  the bill. T h is  
being a m a tte r o f  fact and  fu lly  covered by the  affidavits 
hied on behalf o f the defen d an t, no fu r th e r  a rg u m en t on 
that point need hereby  be m ade, and  especially in view  o f 
the fact th a t the facts con tained  in the  affidavits will be 
discussed in the fo llow ing  p o in t :

Second, w ith  respect to  the  a llega tion  o f  the  in fo rm a l­
ity o f the affidavit, the  s ta tu te  req u ires  th a t the  affidavit 
shall state the considera tion  o f  the  m ortgage . T h e  affidavit
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sets fo r th  th a t the  considera tion  o f the  m o rtg ag e  is three 
p rom isso ry  notes, payable a t the  M oorestow n  N ational 
B a n k : $307 .26  w ith  in terest, $637.88 w ith  in terest, and  $40 
w ith  in terest, b ea rin g  d ate  in o rd e r as fo llow s: /1 0 /2 6 /0 9 , 
4 /2 9 /1 5 ,  7 /2 6 /1 5 ,  on dem and, am o u n tin g  to  $1,702.20, 
w hich w as g iven to  G eorge T . M iddleton , m ortgagee, 
fo r  a  s to re  account and  m oney advanced . T h ere  is no 
p ro o f th a t these notes, a t the  tim e o f the  filing o f the bill, 

1 r t w ere no t i us^ y  due an<  ̂ ow ing  un to  G eorge T . M iddleton 
^  by H a rv e y  A . S h ivers and  Rebecca J. Sh ivers. T he fact 

th a t the  no te  fo r  $307.26 w as no t m ade by H a rv e y  A. and 
R ebecca J. does no t opera te  in fa v o r o f the  com plainant 
as ag a in s t the d e fen d an t in th is  cause and  can only be 
availed  o f by Rebecca J. and  H a rv e y  A . Shivers. The 
s ta tu te  o f  frau d s  m ig h t o pera te  in fa v o r o f  Shivers, but 
it canno t o pera te  in fa v o r o f  the  com plainan t in th is cause. 
Rebecca J . and  H a rv e y  A . S hivers, h av in g  taken  the assets 
o f th e ir  decedent, becam e liable to  the  paym ent o f the 

« n  decedent’s debts by o p era tio n  o f  law , bu t in addition  to 
th is ob liga tion  they  assum ed ac tually  the  debt o f the an­
cestor and  th e re  w as a nov a tio n  o f the ob ligation  to  pay 
the sum  o f  $307.26, and  th is  no te w hich h ad  been assumed 
by them  w as the  consid era tio n  o f th is  chatte l m ortgage 
In  C ollerd  v. T u lly , 76 E q., page 439, the  affidavit set 
fo r th  a balance on  a ju d g m en t, and  the C o u rt in th a t case 
held th a t the  an teceden t ob ligations h ad  become merged 
in the  ju d g m en t and  th a t it w as unnecessary  to  set forth  
the an teceden t tran sac tio n s, so a  p ro m isso ry  note which 

^0  the S h ivers h ad  assum ed becam e the  consideration  o f the 
chatte l m o rtg ag e  in th is  case.

A  p o in t has been m ade in the b rie f o f the com plainants 
th a t the  affidavit sets fo r th  th a t the no tes are  m ade payable 
on dem and, w hereas the  no te  fo r  $307.26 w as not on 
dem and. A n  inspection, how ever, o f  the  o rig inal chattel 
m o rtg ag e  clearly  show s th a t “ on dem an d ” applies only to 
the  no te u n d e r da te  o f 7 /2 6 /1 5 ;  the  fo llow ing  being the 
fo rm  o f the affidavit re la tin g  th e re to :
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State of N ew Jersey, 
Burlington County ,. ss.

George T . M iddleton , the m ortgagee  in the fo re ­
going m ortgage nam ed , being duly  sw orn  on h is oath , says 
that the true  considera tion  o f  said  m o rtg ag e  is as follows, 
viz.: th ree p rom isso ry  notes payable a t the  M oorestow n 
N ational B ank as $307 .26  w ith  in terest, $637.88 w ith  in­
terest, and  $40 w ith  in terest, bea rin g  date  in o rd e r as 
follow s: 1 0 /2 6 /1 9 0 9 , 4 /2 9 /1 9 1 5 , 7 /2 6 /1 9 1 5 , on dem and, 10 
am ounting to  ten  h u n d red  and  seventy-tw o d o llars  and  
twenty cents ($ 1 ,0 7 2 .2 0 ), w hich w as given to  G eorge T . 
M iddleton, m ortgagee, fo r  s to re  account and  m oney a d ­
vanced, and  th a t th ere  is due on said  m o rtg ag e  the  sum  
of ten hundred  and  seventy-tw o do llars  and  tw en ty  cents 
($ 1 ,0/ 2 .2 0 ) due one day  fro m  date, besides law fu l in terest 
thereon from  the th ir tie th  day  o f  O ctober, A . D. 1915.

G E O R G E  T . M ID D L E T O N , [seal]

2ft
Sw orn and  subscribed th is  th ir tie th  day  o f  O ctober 

A. D. 1915, befo re  me,
E dw in  D. R ogers,

Commissioner of Deeds for New Jersey.

A nd in th a t respect it is tru th fu l. I u n d erstan d , h o w ­
ever, the L eg isla tu re  never in tended  to  requ ire  th a t every  
detail o f the no te should  be set fo rth , bu t only the  con­
sideration o f the cha tte l m ortgage , and  even th o u g h  a 
mistake m ight be m ade in the descrip tion  in the in stru -a< | 
ment, w hich is the considera tion  o f  the chatte l m ortgage , 
if the statem ent is substan tia lly  tru e  the  C o u rts  w ill no t 
declare it void.

I t  is fu r th e r  a rg u ed  th a t the  no tes are  no t set ou t 
with such definiteness as to  m eet the  requ irem en ts o f  the 
act, and D unham  v. C ram er, 63 E q., 151, is cited  fo r 
au thority  o f th is p roposition . A n  inspection, how ever, o f 
t e case will plain ly  reveal the clear d istinc tion  betw een
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th a t case an d  the  case a t bar. In  th e  case D unham  v. 
C ram er, the  s ta tem en t w as “ fo r  the  paym ent o f a certain 
p ro m isso ry  note, d a ted  Ju ly  8th , 1898, fo r  the sum of 
$800 .” I t  is, th e re fo re , ev iden t th a t the  descrip tion  of 
th is  p ro m isso ry  note is n o t sufficient to  id e n tify ; the de­
scrip tion  o f the  p ro m isso ry  no te  set fo r th  in the affidavit, 
a ttach ed  to  the  cha tte l m o rtg ag e  now  in question , is much 
m ore specific and  elaborate , the  am ount, dates, place at 
w hich they  a re  payable a re  all s ta ted  in  the  affidavit so 

10 th a t it seem s th a t th e re  could  be no question  about the 
sufficiency o f  the  descrip tion  o f all these no tes w hich was 
really  the  question  in D un h am  v. C ram er. B u t if there  is 
any  lack o f  definiteness w ith  re g a rd  to  the prom issory 
notes, the  w hole th in g  has been cu red  in the  p resen t case 
by the  last w o rd s in the affidavit, w hich recites (re fe rrin g  
to  th e  p ro m isso ry  n o te s ) :  “ W h ich  w as given to  George 
T . M iddleton , m ortgagee , fo r  s to re  account and  money 
ad vanced ,” so th a t the affidavit in  the  p resen t case goes 
back an teceden t to  the  execu tion  o f the  p rom isso ry  notes 

2 0  and  sta tes th a t the  considera tion  o f  these p rom issory  notes 
w as fo r  s to re  account and  m oney advanced. I f  all in the 
affidavit re fe r r in g  to  the p rom isso ry  no tes w ere stricken 
ou t w ith  the  exception  o f “ th ree  p ro m isso ry  notes am ount­
ing  to  ten  h u n d re d  and  seventy-tw o do llars  and twenty 
cents ($ 1 ,0 7 2 .2 0 ) , w hich  w as g iven to  G eorge T . Middle- 
to n , m ortgagee , fo r  s to re  account and  m oney advanced, 
th ere  w ould, in  m y opinion, have been a perfec tly  good 
sta tem en t o f the consideration . T h e  m ere fact that a 
re ference  h as been m ade to  the  am oun ts and  dates o f the 

30 no tes certa in ly  canno t o pera te  to  invalida te  the affidavit, 
bu t a id  in id en tify in g  the p ro m isso ry  notes, the consid­
e ra tio n  o f  w hich  w as fo r  s to re  account and  m oney ad­
vanced. T h e  chatte l m o rtg ag e  in question  recites th a t the 
cond ition  o f  the  cha tte l m o rtg ag e  is th a t the m ortgagor 
shall pay  to  the  m ortg ag ee  “ the  sum  o f ten  hundred  and 
seventy-tw o d o llars  and  tw en ty -one cents one day from 
date  to  e ith e r w ith  six  p e r cent. ( 6 % ) in te rest p er annum. 
T h e  affidavit to  the cha tte l m o rtg ag e  recites th a t the con-
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sideration o f the said m o rtg ag e  is as follow s, v iz : “ T h ree  
prom issory notes payable a t the M oorestow n  N a tio n a l 
Bank as $307.26 w ith  in terest, $637 .88  w ith  in terest, and  
$40 w ith in terest, b ea rin g  date  in o rd e r as fo llo w s : 
10 /26 /1909 , 4 /2 9 /1 9 1 5 , 7 /2 6 /1 9 1 5 , on dem and, am o u n t­
ing to ten h u n d red  and  seventy-tw o do llars  and  tw en ty  
cents ($ 1 ,0 7 2 .2 0 ), w hich w as g iven to  G eorge T . M iddle- 
ton, m ortgagee, fo r  s to re  account an d  m oney advanced .”
It seems, th e re fo re , in view  o f the  case B lack v. P idgeon ,
70 N. J. L aw , page 802, th a t the  tru e  considera tion  o f the  10 
m ortgage is s ta ted  in the  affidavit. In  the  la tte r  case the 
affidavit read  as fo llow s:

“T hom as Black, the m ortg ag ee  in the  fo reg o in g  m o rt­
gage nam ed, being duly  sw orn , on his o a th  says th a t the 
true consideration  o f  said  m o rtg ag e  is as follow s, v i z : fo r 
the better security  o f  a  ce rta in  p rom isso ry  note given to  
the said T hom as B lack fo r  the sum  o f $368.74, in p ay ­
ment fo r one g ray  m are  and  one g ray  horse, and  payable 
at the ex p ira tio n  o f  seven m on ths fro m  J a n u a ry  20th , 
1903, a t the F ir s t  N a tio n a l B ank  o f W o o d b u ry , N ew  20 
Jersey, and  th a t th e re  is due on said m o rtg ag e  the sum  o f 
$368.74, besides law fu l in terest th ereo n  fro m  the tw en tie th  
day o f Jan u a ry , A . D. 1903.”

T he C ourt held th a t “ I th ink , th a t all the  requisites 
essential to  a  substan tia l com pliance w ith  the requ irem en ts 
of the sta tu te  have been com plied w ith .” T h e  p resen t 
case is alm ost identical w ith  B lack v. P idgeon . T h e re  a 
prom issory note w as secured by the cha tte l m o rtg ag e—  
only the am ount o f  the p ro m isso ry  no te  w as stated , bu t 
it was added th a t the p ro m isso ry  no te  w as g iven in p a y -30 
ment o f one g ray  m are  and  one g ra y  horse. T h e  affi­
davit attached  to  the p resen t chatte l m o rtg ag e  is th a t the 
prom issory notes w ere given fo r  s to re  account and  m oney 
advanced, so it seem s to  m e th a t the p resen t affidavit is 
in substance identical w ith  the  affidavit o f  B lack v. 
Pidgeon, w hich the C o u rt o f E r ro rs  and  A ppeals held to  * 
be good; the opinion being w ritten  by Ju d g e  V room .

V ice-Chancellor R eed, in the  case o f W ilson  v. L ippin-
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cott, 44  A tl. Rep., 989, held  an  affidavit to  a  chatte l m ort­
gage w hich s ta tes th a t the  considera tion  fo r  the m ortgage 
is m ilk  an d  p a r t  o f a  vendue bill, and  th en  sets out the 
am oun t due is a  sufficient s ta tem en t o f  the  tru e  considera­
tion  o f  the  m o rtg ag e  req u ired  by 2 Gen. S ta t., p. 2113, 
Sec. 52. In  th a t case the  C o u rt sa id : “ I incline to  the 
no tio n  th a t th is  s ta tem en t is sufficient. I t  is, o f course, 
not- s ta ted  w ith  the  p recision  w hich w ould  have been used 
by a law yer, bu t I th in k  th a t the  language em ployed carries 

10 the  m ean ing  th a t the  debt secured w as fo r  m ilk  furnished 
by the  m o rtg ag ee  to  the m o rtg ag o r, an d  fo r  goods o f the 
m ortg ag ee  bo u g h t by the  m o rtg a g o r a t vendue. N o r do 
I th in k  th a t, in  view  o f the  ex p lan a to ry  facts s ta ted  in the 
an sw erin g  affidavits, the  affirm ation  o f  the  m o rtg ag e r is 
to  be reg a rd ed  as a  n u llity .”

I, th e re fo re , assum e th a t the  C o u rt w ill consider the 
fac ts  subm itted  on b eh a lf o f the  d e fen d an t as explaining 
the  affidavit a ttach ed  to  th e  cha tte l m ortgage .

I t  is th e re fo re , respectfu lly  subm itted  th a t the appeal 
20 should  be dism issed.

JAMES MERCER DAVIS,
Attorney of Defendants.
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IN  C H A N C E R Y  O F  N E W  J E R S E Y

Between

Charles A. L ippincott and 
Isaac L ippincott, part­
ners ETC., TRADING AS C. 
A. Lippincott & Bro., 

C om plainants,
AND

Harvey A. S hivers, et als., 
D efen d an ts .

O n Bill eor relief

Brief of Com plain­
ants .

1 0

T h e bill in th is  m a tte r  is filed to  set aside an  a l­
leged chatte l M o rtg ag e  g iven by H a rv e y  A . S h ivers and  
Rebecca J. S h ivers to  G eorge T . M iddleton , w hich ch a t­
tel m ortgage is d a ted  O ctober 3 0 , 1 9 1 5 » an d  w as reco’rded  
N ovem ber 1 , 1 9 1 5  in the  Office o f  the  C lerk  o f  the C ounty  
of B urlington.

T he m o rtgage  is a ttacked  on tw o  g ro u n d s :

( 1 ) B ecause the  m o rtg ag e  w as no t given fo r  a  ^ 0 
good, valid and  subsisting  debt ow ing  by  the  said  H a rv ey  
A. Shivers to  the said  G eorge T . M iddleton .

( 2 ) T he fac t th a t the  cha tte l m o rtg ag e  d id  no t 
ave annexed to  it o r  accom pany ing  it an  affidavit s ta t-
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ing  the  consid era tio n  o f  said  m o rtg ag e  an d  as nearly  as 
possible the  am o u n t due an d  to  g ro w  due thereon .

T h e  affidavit accom pany ing  the  bill alleges th a t 
G eorge T . M idd le ton  s ta ted  to  C harles A . L ippincott, 
one o f  the  com plainants, th a t H a rv e y  A . S h ivers did not 
ow e M r. M idd le ton  an y th in g  and  h ad  en tire ly  s tra ig h ten ­
ed up w ith  him . T h e  a llega tion  o f M r. M idd le ton  is that 
he sta ted  th a t S h ivers h ad  m ade a rran g e m e n ts  to  secure 

1 0  its paym ent.
T h e  affidavits do n o t show  th a t any  p a r tic u la r credit 

o r  m oney  w as advanced  to  H a rv e y  A . S h ivers. T he alle­
g a tio n  is th a t c red it w as ex tended  to  H a rv e y  A . Shivers 
and  h is m o th er, R ebecca J . S h ivers, bu t th e re  is no th ing  
to  show  w h e th e r th is  c red it w as ex ten d ed  to  them  jo in tly  
o r  th a t p a r t  w as g iven to  R ebecca J. S h ive rs  and  p a rt to 
H a rv e y  A . S hivers.

IN S U F F I C I E N T  A F F ID A V I T

20
T h e  affidavit accom pany ing  the  m o rtg ag e  does not 

show  th e  tru e  consid era tio n  fo r  said  m ortgage .
T h e  m o rtg ag e  w as g iven  n o t by a husband  and  wife, 

bu t by tw o  ind iv iduals, and  it does n o t show  the am ount 
th a t each o f  these ind iv idua ls ow ed the m ortgagee.

I have n o t been able to  find a  case b ea rin g  upon this 
question , bu t the  purpose o f  th e  affidavit is to  acquaint a 
th ird  p a r ty  w ith  the  co n sid era tio n  fo r  w hich the m ort­
gage w as g iven an d  w here a m o rtg ag e  has been given by 

3 0 tw o  ind iv iduals, the affidavit should  s ta te  the  am ount due 
fro m  each to  the m ortgagee , o r  allege th a t one w as the 
m ak er o f  th e  no te  o r  th e  o th e r th e  endorser, o r th a t it 
w as a  jo in t note, o r  the  m an n e r in w hich the tw o per­
sons becam e indebted  to  the  m ortgagee.
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T he case o f  C ollerd  vs T u lly  7 7 , E q u ity  439 , 447 
( 1 9 1 0 ) holds, “A n d  o u r cases all ho ld  th a t th is  affidavit 
m ust show how  th e  debt aro se  on  w hich the m o rtg ag e  
is fo u n d e d ; how  the  debt cam e in to  existence an d  how  the 
relation o f deb to r an d  c red ito r as betw een the  m o rtg ag o r 
and the m ortgagee  w as c rea ted .”

T he affidavit accom pany ing  the  m o rtg ag e  does no t 
set fo rth  the tru e  consid era tio n  as disclosed b y  the  an ­
sw ering affidavit.

A ll o f the d e fen d an ts  ad m it th a t the  no te  fo r  $ 30 7 .26 . 1 3  
dated O ctober 26 , 1909 , w as g iven by Joseph  C S h ivers 
in his life  tim e, and  the affidavit accom pany ing  the m o rt­
gage does no t show  e ith e r th a t the  goods o r  m oney  w as 
advance to  Joseph  C. S h ivers, o r  th a t he gave the  note, 
and consequently  does n o t s h o w . how  the  re la tio n  o f
debtor and  c red ito r ex isted  as betw een the  parties.

T h e  affidavit accom pany ing  the m o rtg ag e  does no t 
show by w hom  any  o f  the  no tes w ere m ade n o r to  w hom  
they w ere payable, an d  in the  affidavit it alleges th a t the 
note o f  $307.26  w as payable on dem and, w hile the  affi- 20 
davits disclose th a t it w as a six  m on ths note!

In  T h ro p p  vs K n ig h t 28  A tl. 10 3 7  ( 18 9 4 ) T h e  V ice 
Chancellor s a y s : “ M y im pression  is th a t to  com ply w ith  
the s ta tu te  it is necessary  to  show  the  am o u n t o f  each
note, and  the date  th e reo f, as n ea rly  as m ay  be, an d  also 
the nam e o f the payee o r  h o ld e r.”

In  E h le r vs T u rn e r  35  E q u ity  68 , 70  ( 18 8 2 ) .
“G eneral te rm s m ay  be used  fo r  the E eg is la tu re  has 

not requ ired  a specification, ye t it m u st be sufficiently 
precise to  disclose the  rea l n a tu re  o f  the  tran sa c tio n .” 3 0 

In  D unham  vs C ram er 63 E q u ity  1 5 1 , 15 7  ( 19 0 2 ) 
a chattel m ortg ag e  w as held  defective because,

N o th in g  in the  affidavit show s w hose p rom isso ry  
note is secured by the cha tte l m o rtg ag e  in question , n o r 

o is the h o lder o f  th a t p ro m isso ry  n o t e ..............n o r how
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the  debt w as crea ted  to  secure w hich  the  chatte l m ort­
gage w as m ad e .”

In  G rah am  B u tto n  Co. vs Sp ie lm ann  50 E q u ity  120 , 
12 3  ( 18 9 2 ) A ffirm ed 50 E q u ity  796 ,

- “ U nless the  m o rtg ag e  w hen reco rded  is accom panied 
by an  affidavit w hich  s ta tes  fu lly  an d  p lain ly  the consid­
e ra tio n  on  w hich  it is founded , th e  s ta tu te  says th a t the 
co u rts  shall tre a t  the  m o rtg ag e  as abso lu tely  void  as 
ag a in s t the  c red ito rs  o f  the  m o rtg a g o r .”

In  C ollerd  vs T u lly  78 E q u ity  5 5 7 , 560 .
“ T h e  cha tte l m o rtg ag e  is abso lu tely  vo id  as against 

c red ito rs  unless the  affidavit is annexed , and  the  statu te 
m akes it ob lig a to ry  th a t it should  set fo r th  the  considera­
tio n  o f  the  m o rtg ag e , n o t p artia lly , bu t com pletely .”

I f  the affidavit is defective so fa r  as the  no te given 
by Joseph  C. S h iv e rs  fo r  $ 307.26  is concerned, the chat­
tel m o rtg ag e  m ust fall, as the  co u rts  have held  th a t the 
affidavit m u st s tan d  o r  fa ll as a  w hole, an d  in  the  case of 
C ollerd  vs T u lly  77  E q u ity  439 , 447  above quoted, the 

2 0  co u rts  held  th a t as p a r t  o f  the affidavit w as defective, tha t 
th e  en tire  affidavit w as defective, an d  consequently  did 
n o t su p p o rt th e  m ortgage .

A n d  since th e  an sw erin g  affidavits show  th a t H a r ­
vey A . S h ivers an d  R ebecca J . S h ivers assum ed and 
ag reed  to  p ay  the  no te  o f  Joseph  C. S h ivers, and  the affi­
d av it accom pany ing  the  m o rtg ag e  fa ils to  set th is  forth , 
it abso lu tely  fails to  show  how  the  re la tio n  o f  deb to r and 
c red ito r w as crea ted  betw een th e  m o rtg ag o r and  the 
m ortagee.

3 0  In  the  case o f  H ow ell vs S tone  75 E q u ity  289 , 
( 19 0 8 ) ,  the  co u rt held, “ T h e  affidavit s ta ted  the consid­
e ra tio n  w ith  su b stan tia l t ru th  an d  it is im m ateria l th a t it 
is inartific ia lly  d raw n  an d  n o t techn ically  precise,” but 
in th a t case th e re  w as no question  o f  a  debt o f  some th ird  
p a r ty  to  th e  m ortgagee , an d  the  co u rt held  th a t even
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tho the affidavit d id  no t recite  all o f  the  tran sac tio n  in 
the m atter th a t it w as sufficient.

So also in the case o f  A m e r ic a n jL F . Co., vs S talzen- 
bach 75 L aw  7 2 1 , the  co u rt quotecH sHiapproval.

-fa? the case o f  K elley  vs C alhoun 95 U . S. 7 1 0 .
“ In  the absence o f  frau d , in s tru m en ts  so com m on in 

the course o f  com m ercial tran sac tio n s  by the la ity  should 
be sustained w henever th e re  is an  honest and  substan tia l 
compliance w ith  the sta tu te . C ritic ism s d irec ted  to  m a tte r  
of artifices ra th e r  th a n  to  those  o f  substance o u g h t n o t 1 0  
to prevail.” A n d  in  the  S ta lzenbach  case the  co u rt 
fu rther said th a t the  affidavit w as sufficient if  it s ta ted  
the consideration  by g iv in g  tru th fu lly  and  substan tia lly  
the transaction .

T he affidavit inco rrec tly  sta tes  w ith  re g a rd  to  the 
first note o f  $3 0 7 .26 , in th a t it alleges th a t it is a  dem and 
note, w hen the  affidavits show  th a t it w as a six  m on ths 
note, and  it does n o t substan tia lly  set fo r th  the  tra n sa c ­
tion because it does n o t show  th a t the no te  w as g iven by 
Joseph C. S h ivers and  th a t the  m o rtg ag o rs  ag reed  to  pay  20 
this note. I t  does n o t show  to  w hom  cred it w as ex tended  
or a t least w h a t am o u n t o f  c red it w as ex tended  to  each 
of the parties. I t  does n o t show  w ho w as the  m aker, en ­
dorser o r payee o f  these no tes, n o r  does it allege th a t  
these notes, even th o  g iven  som etim e b e fo re  the m o rtg ag e  
was executed, w ere still o u ts tan d in g  an d  unpaid

T here is n o th in g  in  the  affidavit accom pany ing  the 
m ortgage to  show  th e  tran sa c tio n  th a t took  place be­
tween the partie s  to  the  cha tte l m o rtg ag e  an d  the  th ird  
party, Joseph C. S hivers. 30

In  the case o f  C ollerd  vs. T u lly  above quoted , the 
court held th a t w here the  affidavit alleged th a t  th e re  h ad  
been an assignm ent o f  a  ju d g m en t, th a t th is  w as n o t su f­
ficient w ithout a lleg ing  e ith e r th e  o rig in  o f  th e  debt o r 
a consideration fo r  the  assignm ent. T h e  affidavit ac-
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com pany ing  the  m o rtg ag e  does n o t even show  th a t the 
o rig in a l co n trac t so fa r  as th e  no te  o f  $307.26  is con­
cerned  w as w ith  Joseph  C. S h iv e rs  an d  th a t the m ort­
g ag o rs  have assum ed  its paym ent, and  m uch less does it 
show  th a t th e re  w as an y  consid era tio n  fo r  the  assum p­
tio n  o f  said  debt by the  said  m o rtg ag o rs .
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(F ile d  Ja n u a ry  5 , 1 9 1 6 .)

IN  C H A N C E R Y  O F  N E W  J E R S E Y

Between.
Charles A. L ippincott and 

Isaac Lippincott, part­
ners ETC., TRADING AS C. 
A. L ippincott & B ro., 

C om plainants,
AND

H arvey A. S hivers, et als., 
D efen d an ts .

Bill eor R eliee

T o  the H o n o rab le  E d w in  R o b ert W a lk e r, C h an ­
cellor o f the S ta te  o f  N ew  Jersey .

T he C om plainants, C harles A . L ipp inco tt and  Isaac 
L ippm cott, p a rtn e rs , etc., t ra d in g  as C. A . L ipp inco tt 
& Bro., o f M oorestow n, in the  C oun ty  o f  B urling ton  and  
State o f N ew  Jersey , respectfu lly  s h o w :

1 . O n O ctober 2 3 , 1 9 1 5  they  caused a sum m ons 
and com plaint to  be issued  an d  served  on  defen d an t, 
H arvey A. Shivers, an d  on N ovem ber 20 , 1 9 1 5  they  
recovered a ju d g m en t ag a in s t the  said  d e fen d an t in said 
suit in the N ew  Je rse y  S uprem e C o u rt in th e  sum  o f 
$ 1 ,316 .32  debt, and  $ 37.65  costs o f  suit.

2 . O n N ovem ber 2 0 , 1 9 1 5  an  execu tion  w as issued 
on the said ju d g m en t d irec ted  to  th e  S h eriff o f  the
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C oun ty  o f  B u rlin g to n , an d  a levy m ade by h im  on D e ­
cem ber i ,  1 9 1 5 , on H o rse s , Cow s, H e ife rs , W agons, 
H a rn ess , S tock, M ach inery , etc., in the  possession o f 
the  said  H a rv e y  A . S h ivers on  h is  fa rm  n ea r M arlton , in 
said  C oun ty  o f B urlin g to n , an d  the  p ro p e rty  levied on 
by the  said  S h eriff w as th e  sam e p ro p e rty  described in the 
S chedule o f  the  C hatte l M o rtg ag e  a copy o f w hich is 
h ere to  annexed .

3 . O n  O ctober 3 0 , 1 9 1 5  the  said  defendan t,
1 0 H á rv e y  A . S h ivers, an d  R ebecca J .  Sh ivers, executed 

an d  delivered  to  G eorge T . M idd le ton  a pap er p u rp o rtin g  
to  be a  cha tte l m o rtg ag e , w hich h av in g  been acknow l­
edged  and  the  certificate o f  acknow ledgm ent endorsed 
th ereo n , an d  an  affidavit o f  the  m ortgagee , G eorge T. 
M idd leton , h av in g  been th e re to  annexed , w as recorded  in 
the  B u rlin g to n  C oun ty  C lerk ’s Office in  B ook 
C hatte l M ortgages, page etc., on. N ovem ber 1 ,
1 9 1 5 , a  copy o f  said  cha tte l m o rtg ag e  is h ere to  annexed 
an d  m ade a p a r t  hereo f.

20 4 . T h e  d efen d an t, H a rv e y  A . S h ivers, has no
p ro p e rty  sub jec t to  execu tion  an d  levy except th a t which 
is included in th e  said  alleged cha tte l m ortg ag e , which 
is claim ed to  be a lien on th e  said  goods an d  chatte ls and 
p r io r  to  the  levy o f  the  co m plainan ts’ ju d g m en t and  levy.

5 . C om pla inan ts charge  th a t the  said  alleged chat­
tel m o rtg ag e  w as execu ted  by H a rv e y  A . S h ivers and 
R ebecca J . S h ivers, d e fen d an ts , a f te r  H a rv e y  A. Shivers 
h ad  been duly  served  w ith  a copy o f the  sum m ons and 
com plain t in an  ac tion  above recited  and  w as given in

3 0  o rd e r to  secure h is  p ro p e rty  fo r  h is ow n use and  to  p ro ­
tec t it fro m  the  claim  o f the  com plainan ts, and  to  hinder 
com plainan ts fro m  collecting  th e ir  d e b t ; th a t it w as not 
g iven  to  secure any  good, valid  and  subsisting  debt owing 
by th e  said  H a rv e y  A . S h ivers to  the  said  G eorge 1 . 
M id d le to n ; th a t th e  said  alleged cha tte l m o rtgage  was
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not accom panied by a delivery  o r  change o f  possession 
of the goods m o rtg a g e d ; th a t it h ad  n o t an nexed  to  it 
no r is .i t  accom panied by an  affidavit s ta tin g  the  consid ­
eration  o f  said  m ortgage , an d  as n ea rly  as possible the 
am ount due and  to  g ro w  due thereon , an d  is, as to  them , 
the said com plainants, a  c red ito r o f  said  H a rv e v  A  
Shivers, the  cha tte l m o rtg ag o r, frau d u len t void  and  o f 
no effect.

C om plainan ts a re  w ith o u t ad equate  re lie f in the  
courts o f law  an d  th e re fo re  p ra y :  1 0

1. T h a t H a rv e y  A . S h ivers, R ebecca J . S h ivers 
and G eorge T . M iddleton , w ho a re  the  d e fen d an ts  to  th is  
suit, m ay an sw er th is  bill o f  com plain t w ith o u t o a th  and 
every sta tem en t th e re in  m ade.

2. T h a t d e fen d an t, G eorge T . M iddleton , be re ­
stra ined  from  exerc ising  any  r ig h t o f  ow nersh ip  u n d er 
his said alleged cha tte l m o rtg ag e  and  fro m  in te r fe r r in g  
w ith the cha tte ls  th e re in  m en tioned  un til the  d e te rm in a­
tion o f th is  suit.

3. T h a t the said  alleged cha tte l m o rtg ag e  g iven by 2 q 
H arvey  A . S h iv e rs  and  Rebecca J . S h iv e rs  to  G eorge T  
M iddleton m ay  be declared  null an d  void  as ag a in s t the 
judgm ent and  execu tion  o f  the  com plainants.

4. T h a t a  w rit o f  subpoena m ay  issue com m anding  
said d efen d an ts  to  an sw er th is  bill o f  com plain t an d  to 
abide by such decree as th is  co u rt m ay  m ake in  the  p rem ­
ises.

George B. Evans, 
S o lic ito r an d  C ounsel w ith

C om plainants. 30
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K now a l l  Men b y  these Presents, th a t we, 
R ebecca J. S h iv e rs  an d  H a rv e y  A. S h iv e rs  o f the  T o w n ­
ship o f  E v esh am  in the  C oun ty  o f  B u rlin g to n  and  S ta te  
o f  N ew  Je rse y  p a r ty  o f  th e  first p a r t, fo r  securing  the 
p aym en t o f  th e  m oney  h ere in  m en tioned , and  in  consider 
a tio n  o f  the  sum  o f  one do lla r to  us du ly  p a id  by Geo. T . 
M idd le ton  o f  the  T o w n sh ip  o f E v esh am  C oun ty  o f B u r­
lin g to n  an d  S ta te  o f N ew  Je rsey  p a r ty  o f the  second 
p a rt, a t o r  b e fo re  th e  ensealing  an d  delivery  o f these 

1.0 p resen ts, th e  receip t w h e reo f is hereby  acknow ledged, 
have  b a rg a in ed  an d  sold, and  by these p resen ts  do b a i- 
ga in  and  sell, u n to  the  said  p a r ty  o f  the  second p a r t  his 
execu to rs, ad m in is tra to rs  an d  assigns, all the  goods and 
cha tte ls  m en tioned  in  th e  schedule h ereu n to  an nexed  and 
now  in m y possession.

T o  have and to hold all an d  s in g u la r the  said 
goods an d  cha tte ls  above b a rg a in ed  an d  sold, o r in tended 
so to  be, u n to  th e  said  p a r ty  o f  the  second p a r t  h is exec- 

2 0  u t ° r s > ad m in is tra to rs  and  assigns, fo rever. A n d  R e­
becca J . an d  H a rv e y  A . S h ivers, the  said  p a rtie s  o f the 
first p a rt, fo r  o u r heirs, execu to rs, ad m in is tra to rs , all 
an d  s in g u la r the  said  goods and  cha tte ls  above bargained  
and  sold u n to  th e  said  p a r ty  o f th e  second p a r t, h is exec­
u to rs , a d m in is tra to rs  and  assigns, ag a in s t us the said 
p a r ty  o f  the  first p a rt, an d  ag a in s t all an d  every  person 
o r  persons w hom soever, shall an d  w ill w a rra n t and  fo r­
ever defend .

U pon Condition, th a t  if  R ebecca J. an d  H a rv ey  A. 
3 0  S h ivers, the  said  p a rtie s  o f  th e  first p a r t  shall and  do 

well an d  tru ly  pay  u n to  the  said  p a r ty  o f the  second p art 
h is execu to rs, ad m in is tra to rs  an d  assigns, the  sum  o f ten 
h u n d re d  an d  seventy  tw o  d o llars  an d  tw en ty  one cents 
one day  fro m  d ate  to g a th e r w ith  six  p e r cent (6 % ) 
in tre s t peranunum ,
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then these p resen ts shall be void. A n d  W e, R ebecca J. 
and H arv ey  A . S hivers, the  said  p a rtie s  o f  the first p a rt, 
fo r o u r heirs, execu to rs, ad m in is tra to rs  an d  assigns, do 
covenant and  agree, to  an d  w ith  the  said  p a r ty  o f  the 
second p a r t h is execu to rs, a d m in is tra to rs  an d  assigns, 
tha t in case d e fau lt shall be m ade in the  paym ent o f  the 
said sum  above m entioned , o r  in  case the  said  p a r ty  o f 
the first p a r t shall, a t any  tim e b efo re  the  day  o f  pay­
m ent herein  p rov ided  fo r, rem ove the  said  goods and  
chattels, o r any  o f  them , o r  p e rm it o r  su ffer any  a t- 10  
tachm ent o r o th e r process ag a in s t p ro p e rty  to  be issued 
against us o r p erm it o r  su ffer any  ju d g m en t to  be en tered  
up aga inst us th en  the  sa id  sum  o f m oney  h ere in  m en­
tioned shall becom e in s tan tly  due and  payable, and  then  
it shall and  m ay  be law fu l fo r  and  R ebecca J . and  
H arvey  A. S h ivers
the said partie s  o f  the first p a r t  do hereby  au th o rize  and  
em pow er the said  p a r ty  o f  the  second p a r t  Geo. T . M id ­
dleton

his executors, ad m in is tra to rs  an d  assigns, w ith  the  a id  2 q 
and assistance o f  any  person  o r  persons, to  en te r in to  and  
upon ou r dw elling-house, s to re  and  o th e r prem ises, and  
such o ther place o r  places w hatever, in  w hich the said  
goods and  chattels, o r  any  o f  them , a re  o r  m ay  be placed, 
and take and  ca rry  aw ay  the  said  goods an d  chatte ls, and  
to sell and  dispose o f  the  sam e fo r  the  best price  they  can 
obtain, and  ou t o f  the m oney  a ris in g  th e re fro m  to  re ta in  
and pay the said  sum  above m entioned , and  all charges 
touching the sam e, ren d erin g  the  overp lus ( i f  an y ) un to  
us the said p a r ty  o f  the  first p a rt, o u r he irs , execu to rs, 
adm in istra to rs o r  assigns

In W itness W hereoe, we the said party of the 
first part have hereunto set our hands and seals the thir-
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tie th  d ay  o f  O ctober in  the  y ea r o f  o u r L o rd  one th o u s­
an d  n ine h u n d re d  an d  fifteen.

Rebecca J. S hivers

SEALED AND DELIVERED in  th E )  ( seal)
PRESENCE OE >

E D W IN  D. R O G E R S \  H arvey A . S hivers
' ( seal)

S C H E D U L E

i G ray  team  D ick and i H e av y  W a g o n  open

F ra n k H a in e s
i B ay  team  C hubby and i M ilk  W a g o n

N ancy i C arry a ll W a g o n
i S o rre l H o rse  B illy 2 Set. D . W o rk  H arn ess

IO cow s i set single H a rn ess

3 H e ife rs 2 P o ta to  D ig g ers
i T ru c k  S helv ings cut 2 -2 h. p low s

u n d e r C ox 2 r id in g  cu ltiv a to rs

an d  all stock an d  m ech inery  now  in possession o r th a t 
m ay  perchase to  ad d  to  o r  re lase any  o f the  nam ed  stock 
an d  m echinery . an d  all c rops now  in  m y possession and 
all c rops now  g ro w in g  o r th a t m ay  be g ro w n  on the  fa rm  
we now  occuepy

T h is  is to  c e rtify  the  above schedule is the  one re­
fe rre d  to  in  the  above m o rtg ag e  an d  is correct.

30  Rebecca J . Shivers

sealed and delivered in  the \  ( seal)
presence oE (

E D W IN  D. R O G E R S  (  H arvey A . S hivers
/  (SEAL)
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Statf of N ew Jersey 
Burlington County j S'

G E O . T . M ID D L E T O N

the m ortgagee in the  fo reg o in g  m o rtg ag e  nam ed, being 
duly sw orn on h is oa th  says th a t the tru e  considera tion  
o f said m ortgage  is as follow s, v iz : th ree  p rom isso ry  
notes payable a t th e  m oorestow n  N a tio n a l B ank as 
$307.26 w ith  in trest, $637 .88  w ith  in tre s t an d  $40. w ith  1 0 
in trest bearing  date  in o rd e r as fo llw s 10-26-1909, 
4-29-1915, 7-26-1915 on  dem and  am o u n tin g  to  ten  h u n ­
dred and  seventy tw o  do llars  an d  tw en ty  cents, 
($1072.20) w hich w as g iven to  Geo. T . M idd leton  m o rt­
gagee fo r S to re  accoun t and  m oney advanced , 
and th a t th ere  is due on said  m o rtg ag e  the  sum  o f  ten  
hundred and  'seventy tw o  do llars  an d  tw en ty  cents 
($1072.20) due one d ay  fro m  da te  besides law fu l in te re st 
thereon from  the th ir te e n th  d ay  o f  O ctober A . D . 1915

Sw orn and subscribed th is  
30th day o f O ctober A . D.
1915 before me

Edwin D. Rogers

Com. of D eeds \  ( seal) 
for N ew  Je rse y  /

State of N ew Jersey, V 
Burlington County, j s '̂

B e it Remembered, th a t on  th is  th ir t ie th  day  o f  O c­
tober in the y ea r o f o u r L o rd  one th o u san d  n ine h u n ­
dred and fifteen  befo re  m e, a  com m issioner o f  D eeds 
for New  Jersey  personally  app eared  R ebecca J . S h ivers 
(w idow ) and  H a rv e y  A . S h iv e rs  w ho I am  satisfied
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a re  the  g ra n to rs  m en tioned  in th e  above deed o r  con­
veyance, an d  I h av in g  first m ade know n  to  them  the 
con ten ts th e re o f  th ey  acknow ledged  th a t th ey  signed, 
sealed an d  delivered  the sam e as  th e ir  v o lu n ta ry  ac t and  
deed.

Edwin D. Rogfrs, 
Com . o f  Deeds.
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IN  C H A N C E R Y  O F  N E W  J E R S E Y

Between
Charles A. Lippincott and 

Isaac Lippincott, part­
ners ETC., TRADING AS C. 
A. Lippincott & Bro.,

On Bill

10

C om plainants, A eeidavit
AND

Harvey A. Shivers et als, 
Defendants.

State oe N ew Jersey ï 
Burlington County, I ss'

Charles A . Lippincott of full age being duly 
affirmed on his affirmation says:—

1. ' I am  one o f  the com plainan ts in the above en­
titled cause, and  p a r tn e r  in the firm  o f C. A . L ipp inco tt 
& Bro., and  Isaac L ipp inco tt, the  o th e r p a r tn e r  in said  
firm .and m yself bo th  reside in M oorestow n, B u rlin g to n  30  
County. N ew  Jersey .

2. T he defen d an t, H a rv e y  A . S h ivers, resides 
near M arlton , in the C oun ty  o f  B u rlin g to n  a fo resa id , is 
indebted to the p a rtn e rsh ip  in the  sum  o f  $1316.32  and  ‘
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costs o f  su it, am o u n tin g  to  $37.64, on a ju d g m en t re­
covered in th e  N ew  Je rsey  S uprem e C o u rt on  N ovem ­
ber 20, 1915. T h is  ju d g m en t is based on tw o  p rom issory  
notes, one fo r  $200. and  in terest, one fo r  $700. and  in­
terest, an d  a book account o f  $370-58 w ith  in terest

3. O n  O ctober 23, 1915 I caused m y atto rney , 
G eorge B. E v an s, to  b rin g  su it on said  no tes an d  book 
accoun t ag a in s t the  said  H a rv e y  A . S h ivers, an d  on th a t 
d ay  the  sum m ons an d  com plain t w as sen t to  the  S heriff 
o f B u rlin g to n  C oun ty  fo r  service.

4. O n  O ctober 30, the  said  H a rv e y  A. Shivers 
to g e th e r w ith  R ebecca J . S h iv e rs  execu ted  a  paper p u r­
p o rtin g  to  be a cha tte l m o rtg ag e  to  G eorge T . M iddle- 
ton , w hich cha tte l m o rtg ag e  w as reco rded  in  th e  Office 
o f the  C lerk  o f  B u rlin g to n  C ounty  on  N ovem ber 1, 
1915; said  cha tte l m o rtg ag e  w as fo r  $1072.21 and  cov­
ered  all o f  the  stock, crops an d  fa rm in g  im plem ents, and

2 0  all personal p ro p e rty  o f the  said  H a rv e y  A . S h ivers; 
the  m o rtg ag ee  nam ed  in  said  alleged cha tte l m ortg ag e  is 
one G eorge T . M iddleton .

5. I  w as adv ised  by M r. M iddleton , th e  m ortgagee, 
abo u t tw o  m on ths p r io r  to  th e  tim e su it w as s ta rted , tha t

. H a rv e y  A . S h iv e rs  d id  n o t ow e h im  an y th in g  and  had 
s tra ig h ten ed  up en tire ly  w ith  him .

6. T h e  sum m ons and  com plain t w as served  upon 
3 0  the  d e fen d an t, H a rv e y  A . S h ive rs  on  O ctober 29, 1915»

an d  on  N ovem ber 20, 1915 d e fen d an t h av in g  failed to 
file an y  p lead ing  ju d g m en ts  by d e fa u lt w as taken  in the 
sum  o f  $1316.32, an d  $37.65 costs o f  suit. E xecution 
h as  been issued an d  levy m ade on the  identical, property
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described in the Schedule o f  the  said  alleged chatte l 
m ortgage.

T he fo rego ing  fac ts  an d  th in g s a re  tru e  so fa r  as 
they relate to  m y ow n acts, and  so fa r  as they  re la te  to  
the acts o f o th ers  I believe them  to  be true .

Sw orn and  subscribed to  be­
fore m e th is  22 d ay  o f  
D ecem ber A . D . 1915. 

AlbFrt S. P ettit, 
Justice  o f  the  Peace. 

My com m ission exp ires M ay  1, 
1918.

Charlfs A. P ip p in -
10cott
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F iled  J a n u a ry  12, 1916 

IN  C H A N C E R Y  O F  N E W  J E R S E Y

10
Between
Charles A . Lippincott and 

Isaac Lippincott part­
ners ETC., TRADING AS C. 
A . Lippincott & Bro.,

C om plainants.
AND

H arvey A. S hivers, et als, 
D efendan ts .

20

Bill eoe Reliee

Order to S how 
Cause

U p o n  re ad in g  the  bill o f  com plain t in th is  cause 
an d  the  affidavit th e re to  annexed , and  on the  m otion  of 
G eorge B. E v an s, o f  counsel w ith  the  com plainants, it 
is on th is  E lev en th  day  o f  J a n u a ry  A . D . 1916, o rdered  
th a t th e  d e fen d an t, G eorge T . M idd leton , show  cause 
b e fo re  the  C hancellor a t  the C hancery  C ham bers in the 
C ourthouse, in  the  C ity  o f  C am den, on the  Seventeenth  

30  day  o f  Ja n u a ry  A . D. 1916, a t  ten  o ’clock in  the fo re­
noon, o r  as soon th e re a f te r  as counsel can be heard , why 
an  in ju n c tio n  should  n o t issue re s tra in in g  the said 
G eorge T . M idd le ton  fro m  selling o r  exercising  any 
r ig h t o f  ow nersh ip  u n d e r an  alleged cha tte l m ortgage 
m ade by H a rv e y  A . S h ivers an d  R ebecca J. S h ivers to
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the said G eorge T . M iddleton , bea rin g  date  O ctober 30, 
1915, and  from  in te r fe r r in g  w ith  tire cha tte ls  th ere in  
m entioned, and  fo r  such fu r th e r  re lie f as m ay  be ju s t.

A nd  it is fu r th e r  o rd e red  th a t the  said  D e fen d an t, 
George T . M iddleton , his agen ts, servan ts, w orkm en, 
etc., in the m eantim e an d  un til the  fu r th e r  o rd e r o f  th is 
court in the prem ises desist an d  re f ra in  fro m  selling o r 
exercising any  r ig h t o f  ow nersh ip  over the  goods m en­
tioned in said alleged cha tte l m ortg ag e , and  fro m  in te r­
ferring  w ith  the cha tte ls  th e re in  m entioned.

A nd it is fu r th e r  o rd e red  th a t a  copy o f said  bill 
and affidavit, to g e th e r w ith  a copy o f  th is  o rd e r, (sa id  
bill, affidavit and  o rd e r need n o t be certified ) be served  
on the said d e fen d an t, G eorge T . M iddleton , w ith in  one 
day from  date  o f  th is  o rder.

E. R. W alker, C.
R espectfully  advised ,

E. B. Leaming, V. C,
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F ile d  J a n u a ry  25, 1916.

IN  C H A N C E R Y  O F  N E W  J E R S E Y

Between
Charles A. Lippincott and

Isaac Lippincott, part- On Bill eor Relîee

20 County oe Camden

George T . Middleton, o f fu ll age, being  duly  sw orn 
acco rd ing  to  law  on h is o a th  deposes an d  s a y s ; I  am  one 
o f  th e  persons m en tioned  in the  fo reg o in g  cause o f action 
an d  one o f th e  d e fen d an ts  th ere in , an d  am  the  person 
m en tioned  in the  cha tte l m o rtg ag e  a ttach ed  to  said  bill of 
com plain t. I  know  H a rv e y  A . S h ivers, an d  Rebecca 
S h ivers, Jo seph  C. S h ivers, deceased, w as the  fa th e r of 
H a rv e y  A . S h ivers, an d  th e  hu sb an d  o f Rebecca J.

U S h ivers.
I  conduct a  business o f  genera l m erchand ise  a t M arl- 

ton , B u rlin g to n  C ounty , N ew  Jersey , an d  have conducted 
it  fo r  tw en ty -th ree  years. D u rin g  th e  w hole o f this 
tim e Jos. C. S h ivers, d u rin g  h is life tim e and  R ebecca and 
H a rv e y  A . S h ivers have been custom ers o f  m ine and  re-

10 NERS, ETC., TRADING AS C.
A. Lippincott & Bro.

C om plainan ts, A nswering A eeida-
AND

H arvey A. S hivers, et als, 
D efen d an ts .

VITS
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ceiving cred it w hen they  desire  it, and  a t the tim e o f the 
death o f Joseph  C. S h ivers, the  said  Joseph  C. S h ive rs  
was indebted  to  m e in  the  sum  o f T h re e  H u n d re d  and  
Seven D o lla rs  and  T w en ty -s ix  Cents, w ith  in te re st 
thereon from  O ctober 26 th , 1909. Joseph  C. S h ivers 
died on o r abou t the  tw en ty -seven th  day  o f  June , n ine­
teen hund red  an d  fo u rteen  an d  le ft as h is h e irs  a t law  
and nex t o f k in  a son, H a rv e y  A. S h ivers, and  a  w idow , 
Rebecca J. S h ivers, an d  w as possessed o f fa rm in g  im ­
plem ents and  stock on the  fa rm , know n as the  Jacob   ̂^ 
W ills farm , n ea r M arlto n , a fo resa id , an d  the  said  R e­
becca J. S h ivers, w as the  o w ner o f  the  fa rm  on  w hich 
the goods w ere, and  the  d e fen d an t, H a rv e y  A . S h ivers 
was the ten an t on said  fa rm  by v irtu e  o f a  lease fro m  
Joseph C. S h ivers an d  R ebecca J . S h ivers, d a ted  M arch  
1st, 1911. O n  O ctober 26, 1909, Joseph  C. S h ivers m ade 
and executed  a  p ro m isso ry  note, payable six  m on ths 
from  the date  th e re o f to  the o rd e r o f G eorge T . M id ­
dleton, fo r the sum  o f .$307.26, being  the  am oun t o f  the 
indebtedness ow ed by said  Joseph  C. S h ivers to  the  de- 20  
ponent. Joseph  C. S h iv e rs  d ied  in testa te  an d  by a fam ­
ily a rran g em en t betw een H a rv e y  A . S h ive rs  an d  R e­
becca J. S h ivers the esta te  o f  Joseph  C. S h ivers w as ad ­
m inistered w ith o u t le tte rs  o f  ad m in is tra tio n , it being a r ­
ranged w ith  the  cred ito rs , includ ing  the  deponent, th a t 
the debts o f the  said  Joseph  C. S h ivers, shou ld  be as­
sumed by H a rv ey  A . S h iv e rs  and  R ebecca J . S h ivers, 
and th a t c red ito rs  should  n o t p ress fo r  ad m in is tra tio n  on 
the estate. T h e re a f te r  the  deponent ex tended  cred it to 
H arvey  A. S h ivers an d  R ebecca J . S h iv e rs  to  the  ex ten t 3 °  
of $677.88, and  the  said  H a rv e y  A . S h ivers m ade to  the  
deponent’s o rd e r on date  o f  A p ril 29, 1915, h is p ro m is­
sory note on dem and  fo r  th e  sum  o f  $637.88, an d  a  
fu rther p rom isso ry  no te  on  Ju ly  26, 1915, fo r  the  sum  o f 
$40.00 the considera tion  fo r  the  tw o  no tes w as fo r
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m oney w hich the  deponent h ad  paid  fo r  the  use and  ben­
efit o f th e  said  H a r ry  A . S h ive rs  an d  R ebecca J . Shivers', 
an d  fo r  m oney  loaned an d  on  a book a c c o u n t; som e o f 
th e  m oney  paid  fo r  the benefit, as above set fo rth , con­
sisted  in ce rta in  p ro m isso ry  notes, w hich the  deponent 
h ad  tak en  up, an d  a n o th e r p a r t  o f  the  consid era tio n  w as 
fo r  goods sold an d  delivered  by the  deponent to  the said 
H a rv e y  A . an d  R ebecca J. S h iv e rs ; th a t  to  secure the 
paym en t o f said  p ro m isso ry  no tes due an d  ow ing  from  
H a rv e y  A . S h ivers an d  Rebecca J. S h ivers and  incurred  
by them , an d  to  secure the  paym ent o f  the  ob ligation  o f 
Joseph  C. S h ivers, w hich h ad  been assum ed  by the  said 
H a rv e y  A . and R ebecca J . S h ivers, a  cha tte l m ortgage  
w as m ade an d  executed  by R ebecca J. S h iv e rs  and  
H a rv e y  A . S h ivers, on the  th ir t ie th  day  o f O ctober 1915, 
on the goods an d  cha tte ls  w hich  w ere fo rm erly  the  goods 
an d  cha tte ls  o f  Joseph  C. Shivers,, deceased, an d  de- 
cended to  R ebecca J . an d  H a rv e y  A . S h ivers, as his 
n e x t o f k in  an d  h e irs  a t law , a  p u rp o rte d  copy o f said

2 0  chatte l, m o rtg ag e  is a ttach ed  to  th e  bill in  th is  cause.
T h e  deponent says th a t all o f the  facts, m a tte rs  and  

th in g s  set fo r th  in  the  affidavit, executed  by h im  and 
a ttach ed  to  said  cha tte l m o rtg ag e  a re  tru e , an d  th a t the 
consid era tio n  is tru ly  expressed  in  the  affidavit a ttached  
to  such cha tte l m ortg ag e , an d  th a t the  sum  due to  the 
deponen t fro m  the  said  H a rv e y  A . an d  R ebecca J. 
S h iv e rs  is th e  sum  o f  $1072.20, w ith  in te re st thereupon  
as set fo r th  in the affidavit a ttach ed  to  the  said  chattel 
m ortgage .

30  T h e  deponen t denies th a t abo u t tw o  m on ths p rio r 
to  th e  filing o f a  su it by the  com plainan ts o r  a t  any  o ther 
tim e, th a t he to ld  C harles A . L ip p in co tt th a t H a rv ey  A. 
S h iv e rs  d id  n o t ow e h im  a n y th in g  an d  h ad  stra igh tened  
up  en tire ly  w ith  him , bu t th e  deponen t says th a t as a 
m a tte r  o f  fac t C harles A . L ip p in co tt d id  com e to  see
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him about H a rv e y  A . S h iv e rs ; th a t said  L ipp inco tt in ­
quired w h ether o r  n o t H a rv e y  A . S h ivers dea lt w ith  the  
deponent, to  w hich  the  deponent answ ered  “ H e  does.” 
The said L ipp inco tt th en  in q u ired  how  said  S h iv e rs  paid  
the deponent, the  deponen t rep lied  “ S om etim es by cash 
and o ther tim es c red it w as ex ten d ed .” T h e  said  L ip ­
pincott then  asked  the  deponent w h e th e r o r no t th e  said 
Shivers asked h im  if  he ow ned an y  sum  o f m oney. I 
replied th a t “ said  S h ivers d id  ow e m e a sum  o f m oney, 
but th a t we h ad  m ade a rran g e m e n ts  to  secure its  pay- 
m ent.” T h e  deponent fu r th e r  says th a t th is  is su b stan ­
tially all o f  the  conversa tion  th a t took  place betw een said  
L ippincott an d  deponent. T h e  deponent fu r th e r  says 
that it is no t p roved  th a t said  S h iv e rs  d id  n o t ow e th e  de­
ponent bu t ave rs  th a t  th e  sum  o f  $1072.20  w as th en  due 
and ow ing fro m  said  H a rv e y  A . an d  Rebecca J . S h ivers 
to deponent an d  is still due and  o w in g ; th a t the  depon­
ent has in his possession p ro m isso ry  notes m ade as a fo re ­
said and  is read y  to  p roduce them  upon  the h ea rin g  o f  
this m atter. 2 0

Sw orn and  subscribed  to  be­
fore m e th is  17th d ay  o f  \
Jan u a ry , 1916. I Gfo. T . M iddlFTon

Charlfs A tkinson. (
M. C. C. o f  N . J .

ss
30

Edward K. - M iddlFTon, o f fu ll age, being  duly  
sworn accord ing  to  law  on h is oath , deposes and  say s: 
that he is the son o f  G eorge T . M idd le ton  an d  is a  Ju s-
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tice o f  th e  Feace, w ith  h is office in  M arlto n , B urling ton  
C ounty , N . J . , . t h a t  he is acquain ted  w ith  m ost o f his 
fa th e r’s business tran sa c tio n s  an d  p a rtic u la rly  is he 
acqu a in ted  w ith  the  business tran sa c tio n  o f h is fa ther 
an d  H a rv e y  A . an d  R ebecca J . S h iv e rs ; th a t  he was 
applied  to  by H a rv e y  A . S h ivers an d  h is  fa th e r, George 
T . M id d le to n  to  a d ju s t th e ir  business a f fa irs ;  th a t there 
w ere p resen ted  a  num b er o f p ro m isso ry  no tes an d  checks 
an d  a  book  account, all show ing  th e  several sum s of 

1 0 m oney  paid , loaned  o r  cred ited  by G eorge T . M iddleton 
to  H a rv e y  A . S h ivers an d  R ebecca J . S h ivers, together 
w ith  a p ro m isso ry  no te  fo r  $307 .26  u n d e r da te  o f O c­
to b e r 26, 1909 an d  signed  by Joseph  C. S h ivers— he was 
d irec ted  by the  p a rtie s  th e re to  to  p rep are  a  cha tte l m ort­
gage secu ring  the  sum  o f  $307 .26  w hich  H a rv e y  A. and 
R ebecca J . S h iv e rs  w ere to  assum e ; th e  sam e being the 
p ro m isso ry  no te  o f  Joseph  C. S h ivers, th e  sum  o f  $637.88 
an d  th e  fu r th e r  sum  o f  $40 .00  as evidenced by the  prom ­
isso ry  no tes an d  th e  in te re sts  th e reo n  fro m  the  date  of 

2 0  th e  m ak in g  o f  the  said  n o te s ; th a t  accord ing ly  he drew  a 
cha tte l m o rtg ag e , a  copy o f  w hich  is a ttach ed  to  the bill 
o f  com plain t, an d  th e  sam e w as signed  an d  executed  by 
H a rv e y  A . an d  R ebecca J . S h iv e rs  b e fo re  E d w in  D. 
R ogers, a  C om m issioner o f  D eeds, in  th e  presence o f the 
deponent, an d  fu r th e r  th a t the  deponen t know s o f his own 
personal know ledge th a t th e  said  sum  o f  m oney m en­
tio n ed  in said  cha tte l m o rtg ag e  has n o t been paid  by 
H a rv e y  A . an d  R ebecca J . S h ivers, bu t is due and  owing 
as set fo r th  in  said  cha tte l m ortgage .

30
S w o rn  an d  subscribed to  be­

fo re  m e th is  17th day  o f 
Ja n u a ry , 1916.

Charles A tkinson,
M . C. C. o f  N . J.
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State of N ew Jersey, ^ ss 
County of Camden j

Harvey A. S hivers, o f fu ll age, being  duly  sw orn  
according to  law  on  h is oath , deposes and  s a y s ; I  am  
one o f the d efen d an ts  in  the  fo reg o in g  cause o f  action . 
Rebecca J . S h ivers is m y  m other. Joseph  C. Shivers, 
deceased, w as m y fa th e r. H e  died  on o r abo u t Ju n e  
27th, 1914, leav ing  m y m o th er an d  m yself as h is n ex t 
of k in and  h e irs  a t law . A t th e  tim e o f h is  d ea th  he 
owned n o th in g  except som e fa rm in g  stock an d  utensils, 
situate on the  fa rm  described  in  th e  lease m ade and

10

executed by m y fa th e r  an d  m o th er to  m e an d  d ated  
M arch 1st, 1911. T h e  stock, fa rm in g  utensils, etc., 
m entioned in  th e  lease, o r  those b ro u g h t upon  th e  fa rm  
to replace those  m en tioned  in  th e  lease a re  th e  sam e 
stock, utensils, etc., as is m en tioned  in  the  schedule o f  a 
chattel m o rtg ag e  m en tioned  in sa id  bill o f  com plain t.
In the life tim e o f  m y fa th e r , Jo sep h  C. S h ivers, he be­
came indebted, to  G eorge T . M idd leton , in  th e  sum  o f 20 
$307,26 and  on N ovem ber 26, 1909, he m ade h is p ro m is­
sory note to  th e  o rd e r o f  M r. M idd le ton  fo r  said  sum .
My fa th e r d ied  w ith o u t a  w ill an d  th e  no te  a t th e  tim e 
of his dea th  w as unpaid . M y m o th er an d  I ag reed  th a t 
we w ould assum e all th e  ob liga tions o f  m y fa th e r  and  
particu larly  the  debt ow ing  to  M r. M idd le ton  an d  th a t 
we w ould settle m y fa th e r ’s esta te  w ith o u t le tte rs  o f 
adm in istra tion  an d  a r ra n g e  w ith  M r. M idd le ton  w ho 
was the ch ief c red ito r o f  m y fa th e r  to  assum e th e  saidf  OQ
obligation o f m y fa th e r  w ith o u t the  fo rm al g ra n t o f  0 
letters o f ad m in is tra tio n . T h is  w as ag reeab le  to  M r. 
M iddleton and  fu r th e r  c red it w as ex ten d ed  to  m y m other 
and I by M r. M idd le ton  am o u n tin g  in  all to  th e  sum  o f 
$677.88, m ade up o f  v a rio u s  item s includ ing  an  item  o f 
$105.00, a p ro m isso ry  no te  paid  by the  said  M idd leton
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to  the  S ta n d a rd  G uano C om pany, the  fu r th e r  sum  of 
$125. an d  an  ad d itio n a l sum  due to  said  M idd leton  on 
the  book accoun t fo r  goods sold an d  delivered . O n  the 
th ir t ie th  day  o f O ctober, 1915, m y m o th er and 
m yself and  M r. M idd leton  w ith  M r. E d w a rd  K . M iddle- 
ton , a r ra n g e d  a settlem ent betw een us w here in  all o f  the 
o u ts tan d in g  claim s o f  G eorge T . M idd le ton  w ere incor­
p o ra te d  in  a cha tte l m o rtg ag e  an d  all o f  the  notes, to 
w it, the  no te  o f  $307.26, the  no te  o f  $637 .88  and  a 

-* 0 fu r th e r  no te  o f  $40.00, all o f  w hich sum s w ere then  due 
an d  ow ing  to  M r. M idd le ton  fro m  m y m o th er and  m y­
self, w ere secured  by a cha tte l m o rtg ag e , u n d e r date 
O ct. 30 th , 1915» w hich said  cha tte l m o rtg ag e  is m en­
tioned  in the  co m p la in an t’s bill. T h e  deponen t fu rth e r 
says th a t th e  said  sum  o f  $1072.20  is still due an d  ow ing 
fro m  th e  deponen t an d  R ebecca J . S h iv e rs  to  the said 
G eorge T . M idd le ton  an d  th a t no sum  on  account there­
o f  h as been paid. D eponen t fu r th e r  says th a t all o f the 
claim  as m en tioned  in said  cha tte l m o rtg ag e  is justly  

2 0  due an d  ow ing  to  the said  G eorge T . M iddleton .

S w o rn  an d  subscribed  to  be- . 
fo re  m e th is  17th day  o f  7
J a n u a ry  1916. /  H arvry A. S hivRrs

RrbRcca J. S hivers, of full age, being duly sworn 
according to law on her oath deposes and says; th a t she 
is one of the defendants in the foregoing cause of action;

Charles A tkinson 
M. C. C. o f  N . j .

o t\
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that she is a t the  p resen t tim e in delicate hea lth  an d  u n ­
able to come to  C o u rt ; th a t  she has read  the  affidavit o f 
George T . M idd le ton  an d  H a rv e y  A . S h ivers in  th is  
cause, and  th a t the  m a tte rs  an d  th in g s set fo r th  in  said  
affidavits a re  to  h e r  ow n know ledge tru e , an d  she desires 
to be considered  as te s tify in g  to  the  m a tte rs  and  th in g s 
therein set fo r th  as fu lly  as if  the  sam e w ere in co rp o r­
ated in th is  affidavit.

Sw orn and  subscribed  to  be- v 
fore m e th is  17th day  o f J

January , 1916. f  Rebecca J . S hivers
Edw. K. Middleton )

Ju stice  o f  P eaec \
(S e a l)  J

E X H I B I T  N O . 2.

$637.88 M oorestow n, N . J ., 4 | 29 1915.
O n dem and o r  a f te r  da te  I  p rom ise to  pay  to  the 

order o f Geo. T . M idd le ton  S ix  H u n d re d  an d  T h u r ty  
Seven 38 | 100 D o llars , a t M oo resto w n  N a tio n a l B ank, 
M oorestow n, N . J . 55-345, w ith o u t defa lca tio n  o r d is­
count. V alue received.

C redit the  d raw er.
H arvey A . S hivers.

30

E X H I B I T  N O . 1

$307-26 j  100 M oorestow n, N . J . 10 | 26 | 1909.
S ix  m onths a f te r  d a te  I p rom ise to  pay  to  the  o rd e r
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o f Geo. T . M idd le ton  T h re e  H u n d re d  & S even  26 | 100 
D ollars , a t  the  M o o resto w n  N a tio n a l B ank, M oorestow n, 
N . J ., w ith o u t d e fa lca tio n  o r  d iscoun t va lue  received.

N o.......... ;____
C red it th e  d raw er.

D ue...'...............
................................ J O S E P H  C. S H IV E R S

E n d o rs e d :
i o | 26 1910 In te re s t  p a id  to  date,

G. T . M iddleton.
10 | 26 | 1911 P a id  in te re st in  fu ll to  date.

E X H I B I T  N o. 3.

M oorestow n , N . J . 7 | 26 1915.
$40  00  | 100

2 0  O n  dem and  m o n th s a f te r  d a te  I p rom ise to  pay to 
th e  o rd e r o f  Geo. T . M idd le ton  F o r ty  x x  | 100 a t the 
M oo resto w n  N a tio n a l B ank, M oorestow n, N . J . 55"345 
w ith o u t d e fa lca tio n  o r  d iscount. V a lue  received. 

C red it th e  d raw er.
H . A . S H IV E R S .
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F iled  F e b ru a ry  24, 1916.

IN  C H A N C E R Y  O F  N E W  J E R S E Y

10

Charles A . L ippincott and 
Isaac L ippincott, part­
ners TRADING AS C. A. 
Lippincott & B ro.,

C om plainants,
AND

H arvey A. S hivers, ET al ,
D efendan ts .

O n B ill oe judg­
ment creditor

TO SET ASIDE LIEN 
OE CHATTEL 
MORTGAGE eor 
insueeiciency  
oe aeeidavit oe

CONSIDERATION.
H earing on return 

OE ORDER To 
SHOW CAUSE.
Conclusions

20

George B. E vans, E sq., fo r  com plainants.

Messrs. D avis & D avis, fo r  defendan ts.

30

Beaming, V . C.
T he single question  here  involved is w h e th e r the 

affidavit annexed  to  d e fe n d a n t’s cha tte l m o rtg ag e  sa tis­
fies the requ irem en ts o f  o u r s ta tu te .
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T h e  affidavit is as fo llo w s :

“ Geo. T . M idd le ton  the  m o rtg ag ee  in  the  fo reg o ­
ing  m o rtg ag e  nam ed, being  duly  sw o rn  on  h is oath 
says th a t the  tru e  consid era tio n  o f  said  m ortgage 
is as follow s, v i z : th ree  p ro m isso ry  no tes payable 
a t  the  M oorestow n  N a tio n a l B ank  as $307 .26  w ith 
in te rest, $637 .88  w ith  in te re st and  $40. w ith  in terest 
b ea rin g  date  in o rd e r as follow s 10-26-1909, 4-29- 
1915, 7-26-1915, on dem and  am o u n tin g  to  ten  hun­
d red  an d  seventy  tw o  do llars  an d  tw en ty  cents 
(1 0 7 2 .2 0  w hich  w as g iven to  Geo. T . M iddleton 
M o rtg ag ee  fo r  S to re  accoun t an d  m oney advanced, 
an d  th a t th e re  is due on  said  m o rtg ag e  the  sum  of 
ten  h u n d re d  an d  seventy  tw o  do llars  an d  tw enty  
cen ts (1 0 7 2 .2 0 ) due one day  fro m  date  besides 
law fu l in te re st th e reo n  fro m  th e  th ir t ie th  day  of 
O c to b er A . D. 1915” .

2 0  T h e  s ta tu to ry  req u irem en t is th a t the  affidavit shall 
s ta te  “ the  con sid era tio n  o f  said  m o rtg ag e  and  as nearly  
as possible the  am o u n t due an d  to  g ro w  due th ereo n .” 

T h e  affidavits filed a t  th e  re tu rn  o f  the  o rd e r to 
show  cause adequate ly  estab lish  th a t  th e  cha tte l m ortgage 
affidavit here  in  question  w as tru e  an d  en tire ly  accurate 
to  the  fo llow ing  e x te n t : T h e re  w as due to  the  m o rt­
gagee fro m  the  m o rtg ag o rs  a t  the  tim e th e  m o rtg ag e  was 
execu ted  the  sum  nam ed  in th e  affidavit an n ex ed  to  the 
m o rtg ag e  an d  th a t indebtedness w as evidenced by three

n  A  t ■ J

several p ro m isso ry  no tes held  by the  m o rtg ag ee  o f the 
d ates an d  am o u n t specified in  th e  affidavit, and  these 
th ree  p ro m isso ry  no tes h ad  been g iven  to  th e  m ortgagee 
fo r  “ s to re  accoun t an d  m oney advan ced .”

T h e  details o f  th e  tran sa c tio n s  betw een the parties 
to  th e  m o rtg ag e  w hich  disclose m ore  specifically the

24

1 0
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origin an d  h is to ry  o f  the  no tes an d  the  indebtedness 
which they  rep resen t, an d  w hich  a re  n o t included  in  the  
affidavit an n ex ed  to  the  m ortgage , re la te  a lm ost w holly  
to the old no te  o f  O ctober 26, 1909. T h a t  note, it is now  
shown, w as g iven to  the  m ortg ag ee  on the  d ay  it bears 
date by Joseph  C. S h iv e rs  fo r  supplies fro m  th e  s to re  o f  
the m ortgagee. Jo seph  C. S h ivers subsequently  died  in ­
testate leav ing  a w idow , R ebecca S h ivers, one o f  the  
m ortgagors, an d  a  son, H a rv e y  A . S h ivers, th e  o th e r 
m ortgagor. T h e  deceased a t  th e  tim e o f  h is d ea th  still 
owed the p resen t m ortg ag ee  th e  no te  re fe r re d  to  an d  w as 
also indebted  to  o th e rs  in  sm all am ounts. T h e  cha tte ls  
covered by the  p resen t m o rtg ag e  a re  fa rm in g  im plem ents 
and fa rm  stock w hich  wrere  ow ned  by Jo sep h  C. 
Shivers a t th e  tim e o f  h is death . T o  save the  necessity  
o f ad m in is te rin g  th e  esta te  o f  Joseph  C. S h iv e rs  in  co u rt 
the son an d  w idow  (p re sen t m o rtg a g o rs )  took  ov er the  
chattels as th e ir  ow n an d  a r ra n g e d  w ith  all th e  c red ito rs  
to w aive co u rt a d m in is tra tio n  o f  the  esta te  by assum ing  
the paym ent o f  all debts. A m o n g  the  debts so assum ed 2 0  
was the no te  o f  O ctober 26, 1909, re fe rre d  to  in  the 
chattel m o rtg ag e  affidavit. M idd leton , the  m ortgagee , 
a f te r the  decease o f  Jo sep h  C. S h iv e rs  an d  the  assum p­
tion o f p aym en t o f  th e  no te  by h is son an d  w idow  con­
tinued to  supply goods fro m  his s to re  to  the  son  and 
widow as he h ad  fo rm erly  ex tended  cred it to  Joseph  C. 
Shivers, and  also  assisted  the  son an d  w idow  in pay ing  
the debts o f  Jo sep h  C. S h ivers by supply ing  m oney fo r 
that purpose. T h e  th ree  no tes nam ed  in the  affidavit 
are the no te o f  Joseph  C. S h ivers, the  paym en t o f  w hich  ^  
had been assum ed  by h is w idow  an d  son ( th e  p resen t 
m ortgagors) an d  tw o  o th e r no tes w hich  h ad  been m ade 
by the son a f te r  h is fa th e r’s d ea th  fo r  goods supplied to  
the son from  th e  s to re  an d  m oney advanced  to  assist the 
son and w idow  in  d isch arg in g  debts o f  Joseph  C. Shivers.
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T h e re  is also an  inaccuracy  in the  m o rtg ag e  affidavit 
in  re fe r r in g  to  th e  no tes as “ on dem an d .” T h e  old note 
o f  Jo sep h  C. S h iv e rs  w as n o t a  dem and  n o te ; the  two 
no tes o f  the son w ere dem and  notes.

H a d  the  fo reg o in g  illu m in a tin g  details  been em­
bodied  in the  affidavit an nexed  to  the  m o rtg ag e  no ques­
tio n  to u ch in g  its sufficiency could now  arise . T h e  only 
question  now  is w h e th e r the  om ission  o f  these details, or 
an y  o f  them , ren d ers  the  affidavit insufficient to  m eet the 

 ̂® req u irem en ts  o f  the  s ta tu te .
I t  w ill be observed  th a t th e  affidavit an n ex ed  to  the 

m o rtg ag e  accu ra te ly  s ta tes th e  am o u n t o f  the  indebted­
ness o f  the  m o rtg ag o rs  to  the  m o rtg ag ee  an d  accurately 
sta tes  th e  d ates an d  am o u n t o f  each o f  the  th ree  notes 
held  by th e  m o rtg ag ee  fo r  th a t  ag g reg a te  indebtedness 
an d  th e  place w here  the  th ree  no tes a re  payable, and 
tru th fu lly  sta tes, th o u g h  n o t w ith  detailed  accuracy, 
th a t th e  th ree  no tes w ere  g iven to  th e  m ortg ag ee  for 
“ s to re  accoun ts an d  m oney advanced ,” bu t does no t spe- 

2 0  cifically s ta te  the  nam es o f  th e  m ak ers  o f  th e  notes or 
the  fac t th a t the  s to re  accoun t rep resen ted  by the old 
no te  w as a  s to re  accoun t o f  Joseph  C. S h iv e rs  fo r  which 
th e  o ld no te  h ad  been g iven  by h im  an d  assum ed by -h-s 
son an d  w idow .

T h e  s itu a tio n  th u s  p resen ted  is th a t o f  an  honest 
tra n sa c tio n  betw een  laym en w ho have so u g h t to  secure 
by a m o rtg ag e  an  honest indebtedness and  to  th a t end 
the  m o rtg ag ee  h as m ade an d  an n ex ed  to  the  m ortgage  an 
affidavit s ta tin g  the  con sid era tio n  o f  the  m ortgage  as 

^ 0 he u n d ers to o d  it. T h e  co n sid era tio n  w as s ta ted  by him 
w ith  substan tia l tru th . I t  lacked details w hich would 
have been usefu l to  enable a s tra n g e r  to  fu lly  understand 
th e  course o f  dealings w hich h ad  b ro u g h t abou t the in­
debtedness, bu t it w as an  h onest s ta tem en t o f substan­
tia l t ru th  so fa r  as the  consid era tio n  w as concerned.
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T hat I  u n d e rs ta n d  to  be th e  te s t o f  sufficiency applied  in 
Howell vs. S ta in , 75 N . J . E q . 289. T h e  e r ro r  in  the 
failure to  lim it th e  w o rd s “ on  dem an d ” to  th e  tw o  la te r 
notes is n o t an  e r ro r  w hich  goes to  the  question  o f  con­
sideration. T h e  b ro ad  view  o f the  s itu a tio n  as it  w ould 
alm ost necessarily  appeal to  laym en w as th a t  th e  con­
sideration o f the  m o rtg ag e  w as the  th ree  no tes specified 
in the affidavit as h av in g  been “ g iven to  Geo. T . M id ­
dleton, m ortgagee , fo r  s to re  accoun t and  m oney a d ­
vanced.” F ro m  th e  v iew poin t o f  th e  m o rtg ag ee  th a t w as ^  
the w hole tra n s a c tio n ; he h ad  supplied, the  goods and  
money and  h ad  received fo r  h is goods an d  m oney the  
three specified no tes  an d  the  m o rtg ag o rs  ow ed h im  the 
am ount an d  th e  m o rtg ag e  w as being  execu ted  to  secure 
the am ount. T h e  leg isla tion  in te rm s exact no  m ore  th an  
the naked req u irem en t th a t  th e  consid era tio n  o f  the  
m ortgage be s ta ted  in  th e  affidavit o f  the  m ortgagee, 
and the s ta tu te  is w holly  silen t as to  the  purpose o f  the  
requ irem ent; in  such circum stance it seem s im possible 
to determ ine th a t  an y  fa ir  an d  h onest an d  reasonab ly  2 0  
accurate sta tem en t o f  the  indebtedness w hich  th e  m o rt­
gage is to  secure is insufficient to  m eet th e  requ irem en ts  
of the sta tu te . I  am  convinced th a t  th e  affidavit here  
in question sta tes  th e  consid era tio n  o f  th e  m o rtg ag e  w ith  
substantial t ru th  an d  m u st be held  sufficient.

I will advise an  o rd e r  d isch arg in g  the  o rd e r to  show  
cause.

30
S u b m itted : F e b ru a ry  3, 1916.

D ete rm in ed : F e b ru a ry  24, 1916.



Order.

F iled  M arch  21, 1916.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between
Charles A. Lippincott, and

Isaac Lippincott, part-
10  n Ers, trading as C. A On Bill, etc. 

Lippincott & Bro., >
Complainants, Order.Order.

and
H arvey A. S hivers, et al,

D efen d an ts . /

A n  o rd e r to  show  cause in the  above-en titled  cause 
h av in g  been allow ed an d  th e  C o u rt h av in g  h ea rd  and 

2 0  considered  th e  sam e.
I t  is, on  th is  2 0 th  d ay  o f  M arch , 1916, on m otion 

o f  Jam es M ercer D avis, S o lic ito r o f  th e  defendant, 
O rd e red , th a t  the  ru le  to  show  cause an d  the  restrain t 
th e re in  im posed, is hereby  d isch arg ed  w ith  costs.

Respectfully advised, 
E. B. Leaming, V . C.

A ppro v ed  as to  fo rm  
Geo. B. Evans

S o l’r. fo r  C om plainant.

A  T R U E  C O P Y  
Robert H McAdams,

Clerk.
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F iled  M arch  30, 1916.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

BETWEEN
Charles A. Lippincott and 

Isaac Lippincott, part­
ners ETC., TRADING AS C 
A  Lippincott & Bro.,

C om plainants,
AND

N otice oe A ppeal

10

Harvey A . S hivers et als, 
D efendan ts .

T he p lain tiffs, C harles A . L ip p in co tt and  Isaac  2 0  
Lippincott, p a r tn e rs  etc., t ra d in g  as C. A . L ipp in co tt & 
Bro. hereby appeal fro m  an  o rd e r m ade in  the  above 
stated cause, bea rin g  d ate  the  T w e n tie th  day  o f  M arch  
1916, o rdering  the  ru le  to  show  cause an d  the  re s tra in t 
therein im posed, d ischarged , an d  fro m  th e  w hole and  
every p a rt th e reo f, to  the  C o u rt o f  E r ro r s  an d  A ppeals 
in the last re so rt in all causes.

Geo. B. Evans, 
S o lic ito r fo r  C om plainants.

Dated M arch  23, 1916. 30



30 Petition oe A ppeal.

F iled  A p ril i ,  1916.

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  
A P P E A L S

10 Between
Charles A. Lippincott and 

Isaac Lippincott, part­
ners ETC., TRADING AS C. On A ppeal
A . Lippincott & Bro., >

(C o m p la in an ts) A ppellan ts, / Petition oE A ppeal

T o  the  H o n o rab le  C o u rt o f  E r ro r s  an d  A ppeals in 
. the  las t re so rt in all causes :

T h e  p e titio n  o f  C harles A . L ip p in co tt and  Isaac 
L ipp inco tt, p a r tn e rs , etc., t ra d in g  as C. A . Lippincott 
& B ro ., the  appellan ts in  the  above s ta ted  cause, respect­
fu lly  show s :

T h a t  y o u r p e titio n e rs  find them selves aggrieved  by 
an  o rd e r m ade in  th e  C o u rt o f  C hancery  by h is H onor 

**. E d w in  R o b ert W a lk e r, C hancellor o f  th e  S ta te  o f New 
Je rsey , b ea rin g  d ate  the  tw en tie th  day  o f  M arch, 1916, 
w h ere in  th e  said  C h arles  A . L ip p in co tt an d  Isaac  Lippin­
co tt, p a r tn e rs  etc., t ra d in g  as C. A . L ipp inco tt & Bro., 
w ere com plainan ts, an d  th e  said  H a rv e y  A . Shivers, Re-

AND
H arvey A . S hivers et als., 

(D e fe n d a n ts )  R espondents.

20



P etition of A ppeal. 3i

becca J. S h ivers an d  G eorge T . M idd le ton  w ere d efen d ­
ants, in th is respect, to  w it, th a t th e  o rd e r a d ju d g ed  th a t 
the rule to  show  cause and  the  re s tra in t th e re in  im posed 
is discharged w ith  costs.

A nd y o u r p e titio n e rs  hum bly  appeal fro m  th a t p a r t 
of the o rd e r o f th e  C hancellor w hich  o rd e rs  as a fo re ­
said, upon the g ro u n d  th a t the  sam e is e rroneous, fo r  
that the affidavit an n ex ed  to  the  alleged cha tte l m o rt­
gage does no t s ta te  the  consid era tio n  fo r  said  m o rtg ag e  
as required by s ta tu te .

A nd y o u r p e titio n e rs  th e re fo re  p ray  th a t  the said 
order o f the C hancellor m ay  be in the  p a r tic u la rs  a fo re ­
said reversed, set aside an d  fo r  n o th in g  holden. A nd  
that your petitio n e rs  m ay  have such re lie f in the p rem ­
ises as to  th is  .H onorab le  C o u rt shall seem  m eet.

G fo  B. Evans,
S o lic ito r fo r  an d  o f  C ounsel w ith  

A ppellan ts.



32 A nswer.

F ile d  M ay  25, 1916.

IN  C H A N C E R Y  O F  N E W  J E R S E Y .

Between
Charles A . Lippincott, and 

Isaac Lippincott, part­
ners, ETC., TRADING AS C. On BiLL, ETC.
A . Lippincott & Bro.,

( C om plainants. I
A ppellan ts, A nswer to Petition

T h e  an sw er o f  th e  above-nam ed responden ts to  the 
2 0  petitio n  o f  appeal o f  th e  above-nam ed  appellants.

T hese  responden ts, n o t acknow ledg ing  all o r any 
o f  the  m a tte rs , w hich  in the  p e titio n  o f  appeal are  con­
ta in ed  to  be tru e , fo r  an sw er th ere to , nevertheless, say 
an d  ad m it th a t the  o rd e r w as, on th e  tw en tie th  day of 
M arch , 1916, m ade an d  en te red  in  th e  C o u rt o f Chan­
cery, in  th e  cause fo r  th a t  purpose  m en tioned  in said 
p e titio n  as is th e re in  s ta te d ; b u t as to  th e  substance and 
fo rm  th e re o f these responden ts p ra y  to  re fe r  thereto 
w hen  the  sam e shall be p roduced . A n d  these respon- 

** den ts a re  adv ised  and  believe th a t the  said  o rd e r is agree­
able to  equ ity  an d  th ey  p ra y  th a t  th e  sam e m ay be a f­
firm ed w ith  costs to  be ad ju d g ed  to  these respondents.

James Mercer Davis, 
S ol’r  an d  o f  counsel with 

th e  respondents.

AND
H arvey A. S hivers, et als,

(D e fe n d a n ts )
R espondents.

oe A ppeal




