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Bet.ween 
JOHN" BLACK,JOSEPH S}!ITH, and BENJAMIN1 

JONES, complainants, • I Appeal from de-
and ?"cree of the Chan-

ELIZABETH SHREVE, ROSTERE S. LA:Ull, I cellor. 
JOHN CHAMBERS, et al., defendants; J 

STATE OF THE CASE. 

BILL OF COMPLAINT. 

To His Honor, Oliver Spencer Halsted, Chancellor ef the Stale 
qj New Jersey, and Ordinary and Surrogate General in the 
same. 

Humbly complaining, shew unto your Honor, your orators, 
John Black and Joseph Smith, of the county of Burlington, 
in the state aforesaid, and Benjamin Jones, of the city and 
county of Philadelphia, in the state of Pennsylvania. 

That on the eleventh day of February, in the year of our 
Lord one thousand eight hundred and thirty-three, the Legis-
lature of the State of New Jersey passed an act entitled" An 
act to incorporate the Delaware and Jobstown Rail or ;\'lc-
Adamized I toad Company," by the first section of which 
said act it was enacted and declared that the said corporation 10 
should be a body corporate and politic, by the said 11ame of 
!he Delaware and Jobstown Rail or lVIcAdamized Road 
Company, and by that name should be known in iaw, and 
have power to sue and be sued, to defend and be defended, in 
all courts, whether at law or in equity, and by that name 
should be capable of purchasing, or of otherwise receiving 
and becoming possessed of, and holdiJ,g or conveying any 
real or personal estate; should have perpetual succession, and 
might also have a common seal, and alter and renew the 
same at pleasure, and shonld have, enjoy, and exercise all the 
rights, powers, and privileges pertaining to corporate bodies, 20 
and necessary for the purposes of said act. 

That by the second section of said act it was, among other 
things, enacted, that the capital stock of said corporation-
should be sixty thousand dollars, with liberty to the said com-
pany to increase the same to two hundred thousand dollars, 
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and should be divided into shares of fifty dollars each; that 
by the fifth section of said act it was, among other things, 
enacted, that five directors of saiJ corporation should form a 
board, and they or a majority of them should be competent 
to transact the business of the said corporation, to make and 
prescribe such by-laws, rules, and regulations as to them 
should appear proper, touching the management and regula-
tions of the stock, property, estate, and effects of the said 
corporation, and generally to do all other acts which they 

10 might deem expedient for effecting the objects contemplated 
by the said act. 

That by the sixth section of the said act it was, among 
other things, enacted that the President and Directors of the 
said corporation should be, and they. were thereby invested 
with all the rights, powers, and privileges necessary to sur-
vey, lay out, construct and repair a Rail or McAdamized 
road from the river Delaware, at the mouth of Craft's creek 
to the vicinity of New Lisbon, following the route, courses, 
and direction in said act designated, with liberty neverthe-

20 less, given by the. seventeenth section of said act to said com-
pany, to alter such parts of said route in such manner as they 
might deem proper, subject, however, in the said alterations, 
to such limitations, provisos, and restrictions as in the said 
last mentioned section are enacted and contained. 

That bv the fifteenth section of said act it was enacted, 
among other things, that the said act should be deemed and 
taken as a public act, and should at all times be recognised 
as such in all courts and places whatsoever; and by virtue 
thereof your orators era ve leave to refer to the said act, and 

30 take all benefit therefrom as fully and particularly as they 
might or could do, if they should repeat herein all the provi-
sions and enactments of the same. 

And your orators further shew unto your Honor, that the 
capital stock of the said company having been subscribed for 
and apportioned, on the third day of June, in the year of our 
Lord one thousand eight hundred anJ thirty-three, the first 
election was held, directors were chosen, and the said com-
pany duly organized in conformity to the said act, and pro-
ceeded to effect the object of its incorporation, by surveying, 

40 laying out, and constrncting a railroad under the authodty 
and in accordance with the provisions of said act. 

And your orators further shew unto , our Honor, that on 
or about the twenty-first day of January; one thousand eight 
hundred and thirty-four, the legislature of the said state of 
New Jersey passed a supplement to said act, by the fifth sec-
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tion of which said suppler,1ent it was enacted that the said 
company should thereafter be known by the name, style, and 
title of the Delaware and Atlantic Railroad Company. 

And your orators further shew unto your Honor, that nu-
merous difficulties and embarrassments impeded and oppressed 
the said company in the construction of their said railroad, 
the most important of which was the inade~uacy of its fonds, 
and the deficiency of means within its control for the prose-
cution of such a work. These embarrassments and difficul-
ties continued to increase and thicken around the said com- 10 
pany, until, on or .about the ninth day of January, in the year 
of our Lord one thousand eight hundred and thirty-five, when 
a general meeting of the di reel.Ors and stockholders of said 
company was held, upon due notice personally given to all 
the stockholders of said company, for the purpose of exam-
ining info the affairs of the said company, and the state of 
the said road, and of devising means to extricate the former 
from its embarrassment, and to complete the latter; that at 
the said meetbg, which was numerously attended, and at 
which your orators, John Black and Joseph Smith were pre- 20 
sent, but from which your orator, Benjamin Jones, was ab-
sent, a statement of the affairs and finances of said com-
pany was submitted to the said meeting, by which it appeared 
that on the thirtieth day of December, in the year of our Lord 
one thousand eight hundred and thirty-four, the debts and 
liabilities of the said company. including the sum nine thou-
sand seven hundred and seventy-two dollars and six cents, 
being the sum estimated by the engineers of the said com-
pany to be necessary to complete its said road, amounted to 
the sum of fifty-two thousand eight hundred and twenty-two 30 
dollars and thirteen cents, which dehts and liabilities consisted 
of money borrowed and loans made of and from various 
banks, arnong which said loans was the sum of four thousand 
dollars, borrowed from the Philadelphia Bank, in the city of 
Philadelphia aforesaid, the sum of two thousand dollars, bor-
rowed from Bucks County Bank, in the state of Pennsvlvania, 
and 1he sum of five hundred dollars, borrowed from the Farm-
ers Bank of New Jersey, and consisted also of a large sum of 
monev, due to various individuals, for lands conveyed, mate-
rials furnished, work and labor bestowed, and money loaned 40 
by them respectively 10 the said company, among which said 
individuals to whom debts were due from the said company 
were Andrew M. Jones, to whom was due the sum of twelve . 
hundred and fortv dollars and nine cents; Messrs. A. & G. 
Ralston, tG whom was due the sum of t,,·el ve thousand four 
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hundred and seventeen dollars and seventy-five cents; R. S. 
Johnson, to whom was due the sum of one thousand seven 
hundred dollars and twentv-four cents, and Daniel White, to 
whom was due ninety-six· rlollars and seventy-five cents, to-
gether with large sums of money due and owing to each of 
your orators; and that at the same meeting, an examination 
of the state and condition of the said road was made, by 
which it appeared that the same was embanked, excavated, 
and graded, from the river Delaware, at the mouth of Craft's 

10 creek aforesaid, to the head of New Li.sbon pend, in the vi-
cinity of New Lisbon aforesaid, and that t\le iron and other 
rails were laid upon the said road a part of the distance be-
tween the points and places last aforesaid, but that a consid-
ern ble portion of the said road between the said points was 
still without iron rails, and that none were in the possession 
of the said company to lay upon it; and that the sum of nine 
thousand seven hundred and seventy-two dollars would be 
required for the purchase of the said rails and for the other 
expenditures necessary to complete the said road so as to 

20 enable it to fulfil the objects for which its construction had 
been undertaken, and lo enable the said company to derive 
from it a revenue. 

And your orators further shew unto your Honor, that from 
the statement of the affairs and finances of the said company, 
so submitted as aforesaid, it further appeared that the receipts 
of the said company up to the said thirtieth day of December, 
amounted, as vour orators have been informed, a:ir! believe, 
to the sum of ·fifty-eight thousand eight hundred and tweniy-
three dollars and eighty cents, including therein the proceeds 

30 of sundry loans made on the credit and in the behalf of the 
said company from banks and -individuals, a part of which 
were still unpaid by said company, as above· stated; and in-
cluding also therein the sum of forty-four thousand and fifteen 
dollars, being the whole amount realized up to the date last 
aforesaid from the capital stock of said company, subscribed 
for and taken, for although the subscriptions to the said capi-
tal stock reached the sum of sixty thousand and fifty dollars, 
and although all the instalments had been called for and re-
quired, yet a number of the stockholders had failed and ne-

40 glccted to pay in whole or in part the sums due from them 
for stock by them subscribed for and taken, and at the said 
last mentioned date the sum of sixteen thousand and thirty-
five dollars due to said company from said stockholders for 
their subscriptions to the stock of said company was in arrear 
and unpaid, and that in and by the said statement it further 
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appeared that out of the said sum of fifty-eight thousand eight 
hundred and twenty-three dollars and eighty cents so received . 
by the said company as aforesaid, disb.ursements had been 
made up to the said last mentioned date, for and on account 
of the said company, and for and on account of said road, to 
the amount of fifty-six thousand five hundred and sixty-nine 
dollars and fifty-nine cents, leaving in the the treasury of the 
said company, at the said last mentioned date, the sum of two 
thousand two hundred and fifty-four dollars and twenty cents. 

And your orators further shew unto your Honor, that all 10 
the money received by the said company from the subscrip-
tions to its capital stock, and from the numerous loans made 
by it, except the small. sum of two thousand two hundred and 
fifty-four dollars and twenty cents, was expended while its 
road was unfinished, and the said company embarrassed with 
numerous and heavy debts. That payments to the amount 
of fifty-two thousand eight hundred and twenty-two dollars 
and thirteen cents must be made by·the said company before 
the said road could be completed and the said company re-
lieved from its debts and liabilities, and that the only means 20 
and funds which the said company had at its disposal, and ; 
to which it could resort for the payment of the said sum of 
fifty-two thousand eight hundred and twenty.two dollars and 
thirteen cents, was the aforesaid balance of cash, amounting 
to two thousand two hundred and fifty-four dollars and twenty 
cents, and the further sum of sixteen thousand and thirty-five 
dollars, due and payable from the stockholders, as aforesaid, 
so that even if the last mentioned sum were promptly paid, 
there would still remain a deficiency of thirty-four thousand 
five hundred and thirty-two dollars in the funds within the 30 

• control of the said company for the payment of its said debts 
and liabilities, and for the completion of its said road. 

And your orators further shew unto your Honor, that from 
the aforesaid statement of the finances of the said company, 
and of the condition of its said road, it became apparent to 
the said directors and stockholders attending the said meet-
ing, that a new loan must be made, or that the said road must 
be left in its unfinished state, and the money already paid by 
the said stockholders for the stock of said company must be 
sunk; urged by these motives and considerations, it was re- 40 
solved and determined by the directors of said company, and 
by the stockholders assembled at said meeting, that the said 
company should borrow and procure as a loan thirty-five 
thousand dollars, which sum, as appeared by the statement 
aforesaid, was requisite and necessary to pay off and dischargEI 
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the debts and liabilities of the said company, rrnd complete 
its said road, and that a committee, consisting of Chalkley 
Atkinson and your orators, John Black and Benjamin Jones, 
were named and appointed to negotiate the said loan for and 
on the credit of the said company. 

And your orators further show unto your Honor that a 
knowledge of the embarrasments of the said company and of 
the unfinished state of the said road generally existed and in 
consequence thereof the efforts of the saiu committee to bor-

10 row the said sum of thirty five thousand ,k,!lars upon the credit 
of the said compan_v and a pledge of their said road were ut-
terly unavailing, and that the said cornmittee so reported to 
a second general meeting of the directors and stockholders of 
said company held on the twenty third day of the same 
month of January. That numerous attempts were afterwards 
made, by and on behalf of the said company, lo procure tl)e 
said loan but without success, and the situation of the said 
company became more and more gloomy and the prospects 
of extrication from its difficulties more remote. The stock-

20 holders in arrears, as aforesaid either from inabilitv or disin-
clination, failed to pay up their arrearnges, the small amount 
of money remaining in the treasury as aforesaid was rapidly 
diminishing under the current expenditures of the said com-
pany, and the times of payment for severnl of the heaviest 
loans, already procured by the said company were rapidly 
approa~hing, and if not paid at maturity, it was apparent that 
the credit of the said company, already shaken, would be 
entirely prostrated: thus with numerous debts and liabili1ies 
oppressing the said company, its funds and means were almost 

30 entirely exhausted, while its said road upon which alone it 
could depend for ultimate extrication from its difficulties, was 
.unfinished and incapable alike of fulfilling the purposes for 
which its construction had been commenced, and of yielding 
any adequate revenue, profit or income to the said company. 
Materials and labor were necessary for its completion, but 
before these could be 'obtained upon credit, the said company 
must find means to satisfy the demands of <:reditors for ma-
terials previously supplied, and services already rendered 

And your orators further show that at this crisis in the 
40 affairs of the company, your ·orators were induced by an 

offer of the securities hereinafter stated, and more especially 
by the offer of the covenant or agreement hereinafter set out, 
to borrow upon their own credit and responsibility the said 
sum of thirty-five thousand dollars, and to lend and advance 
the same as a loan to and for the use of the said company, 

j 
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and that the said sum was actually borrowed and raised by 
your orators, and upon the faith of the said securities was ac-
tually and bona fide lent, advanced, paid, and dcli\'ered as a 
Joan by your orators, to and for the use of the said company. 

And your orators further shew, that in order to secure to 
your orators the repayment of the said sum of thirty-five thou-
sand dollars, with the interest that miaht accrue and become 
due thereon, the said company did make, execute, and deliver 
unto your orators a certain bond or obligation by order of the 
said company and of the directors thereof, sealed with the 10 
seal of the said company, and signed by Thomas Haines, then 
being ~ccrelary of said company, bearing date the second 
day of February, in the year of our Lord one thousand eight 
hundred and thirty-five, in the penal sum of seventy thousand 
dollars, lawful money of the Onited States of America, with 
a condition therein ·under written, that if the said Delaware 
and Atlantic l{ailroad Company, their successors or assigns, 
should well and truly pay, or cause to be paid unto your ora-
tors, their certain attornev, executor, administrators: or as. 
signs, the just and full sum· of thirty-five thousand dollars of 20 
money above mentioned, at the expiration of five years from 
the date of the said obligation, together with lawful interest 
of the State of New Jersey for the same, from the said last 
mention_ed date, at the rate of six per cent. per annum, to be 
paid semi-annually, without any fraud or further delay; that 
then the said obligation should be void and of non-effect, or 
else should be and remain in full force and virtue, as in and 
by the said obligation, now in the custody of _vour orators, 
and ready to be produced when and where this Honorable 
Court may direct, reference being thereunto had, will more 30 
fully appear, and to which, when produced, your orators, for 
greater certainty, pray leave to refer. 

And your orators further shew unto your Honor, that the 
said the Delaware and Atlantic Railroad Company, (in exe-
cution of the agreement hereinafter set 1orth, and) in order to 
secure to your orators the payment of the said sum of thirty-
five thousand dollars, with the interest that should accrue and 
ber:omc due thereon, did make, execute, and deliver unto your 
orators a certain indenture of mortgage, by order of the said 
company and of the board of directors thereof, scaled with the 40 
seal of the said the Delaware and Atlantic Railroad Com-
pany, and signed by the said Thomas Haines, then the Secre-
tary of the said company, and bearing date the same day and _ 
year last aforesaid, in and by which said indenture of mort-
gage the said the Delaware and Atlantic Railroad Company, 
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in execution of the said agreement, and as well for and in 
consideration of the aforesaid sum of thirty-five thousand dol-
lars, and for the better securing the payment thereof, with its 
interest, unto your orators, their executors, administrators, or 
assigns, in discharge of the said recited obligation, as for and 
in consideration of one dollar to the said company, paid by 
your orators, at or immediately before the ensealing and de-
livery of the said indenture of mortgage, the receipt whereof 
was thereby acknowledged, did give, grant, bargain and sell, 

10 alien and enfeofl; convey, confirm, assign, transfer, and set 
over unto your orators, their heirs, executors, administrators, 
and assigns, all the lands contained within the bounds of their 
said railroad, as at the said last mentioned date actually lo-
cated, graded, excavated, and embanked, from the Delaware· 
river, at the mouth of Craft's creek aforesaid, to the head of 
New Lisbon pond, in the vicinity of New Lisbon aforesaid, 
and all the materials of which the said railroad was con-
structed, and the appendages thereof, and all dividends, pro-
ceeds, and profits which might thereafter be declared, grow 

20 due, or become payable from the use of the said road, to-
gether with all and singular, the hereditaments and appurte-
nances thereunto belonging or in any wise appertaining, or 
therewithal used, occupied, or enjoyed, or accepted, reputed, 
deemed, or taken as part, parcel, or member thereof; and 
also all the estate, right, title, interest, property, claim, and 
demand whatsoever of the said company, of, in, or to the 
same, to have and to hnld, recci ve and take, all and singular 
the hereditaments and appurtenances thereunto belonging, 
unto your orators, their heirs, executors, administrators, and 

30 assigns, to the only proper use, benefit, and behoof of your 
orators,' their heirs, executors, administrators, and assigns 
forever; provided always, and the said indenture of mortgage 
was therein declared to be upon the express condition that if 
the said company, their successors or assigns, did and should 
well and truly pay or cause to be paid unto your orators, 
their executors, administrators, or assigns, the aforesaid debt 
or sum of thirty-five thousand dollars, on the day and time in 
the said indenture of mortgage mentioned and appointed for 
the payment thereof, together with lawful interest for the 

40 same, to be paid semi-annually, as was thereinbefore stated, 
without any fraud or further delay, and without any deduc-
tion, defalcation, or abatement to be made of anything for or 
in respect of any tnxes, charges, or assessments whatsoever, 
that then and from thenceforth as well the said indenture of 
mortgage and the estate thereby granted as the said recited 



9 

obli<ration should cease, determine and become void, anything 
ther~in contained to the contrary thereof in any wise notwith-
standing. 

And the said the Delaware and Atlantic Railroad Company 
in and by the said indenture of mortgage, for themselves, their 
successors and assigns, did covenant, promise, grant, and 
agree to and with y,mr orators, their executors, administra-
tors, and assigns, that the proceeds and profits arising from 
the said railroad should be applied in the first place, at the end 
of each half year from the date of the said indenture of mort- 10 
gage, to the payment of the half year's interest which should 
be then due upon the said sum of thirty-five thousand dollars, 
before any dividend of such proceeds and profits should be 
made among the stockholders of the said company ; and that 
no dividends of such proceeds and profits should at any time 
thereafter be made before the said debt of thirty-five thousand 
dollars should be fully paid off and discharged,-until all in-
terest due upon the said sum or loan of thirty-five thousand 
dollars at the time of declaring such dividends should be sat-
isfied; and that then a dividet{'d of such part of the said pro- 20 
coeds and profits only as might remait1 after the payment of 
all interest then accrued upon the said debt of thirty-five thou-
sand dollars should be Jcclared among the said stockholders, 
as in and by the said indenture of mortgage, now in the cus-
tody of yom orators, and ready to be produced when and 
where this Ilonorable Court may direct, reference being 
thereunto had will more fully appear, and to which, when 
produced, your orators, for greater cenainty, pray leave to 
refer. 

And your orators further shew unto your Honor, that after 30 
the execution of the said indenture of mortgage, the same was 
duly and lawfully acknowledged before Thomas Swain, Esg., 
then one of the Judges of the Inferior Court of Common Pleas 
of the county of Buriington aforesaid, on the third day of 
February, in the year last aforesaid, and duly recorded in the 
office of the clerk of the county of Burlington aforesaid, on 
the third day of February, in the year last aforesaid, in Book 
L of Mortgages, pages fifty-three. &c., as by the acknowledg-
ment before the said Judge, and the certificate of registry of 
the said Clerk, endorserl on the said indenture of mortgage, 40 
more fully appears, and to which said acknowledgment and 
certificate of registry your orators, for greater certainty, pray 
leave to refer. 

And your orators further shew, that in order to indemnify • 
your orators against more than a proportionate part of any 

B 
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loss that might arise in consequence of .the corporate property 
so as aforesaid mortgaged to your orators proving insufficient 
to pay and satisfy the said sum of money so loaned by your 
orators to the said company as aforesaid, and in consequence 
of an agreement to that effect made and entered into bct'.'·een 
the parties hereinafter next mentioned, previous to the consent 
of vour orators to loan the said sum of monev to the said 
co~pany, and upon the foith and secority of whi~h said agree-
ment your orators were mainly induced to mdke the said 

10 loan, James Shreve, Clayton G. Atkinson, Chalkley Atkinson, 
Jonathan Smith, Timothy Field, Thomas Haines, Jonathan 
Scattergood, Richard Jones, Philip R. Dakin, Thomas Black, 
Jacob Ridgway, Restore S. Lamb, James Newbold, John B. 
Bispham, John Chambers, Joseph Burr, Nathan Atkinson, and 
A mzi B. Wood, together with your orators all being stockhold-
ers of the said company, did make, execute, enter into, and 
deliver a certain covenant or agreement, bearing date the 
second day of February, in the year of our Lord one thou-
sand eight hundred and thirty-five, in the words and figures, 

20 or to the purport and effect following, that is to say: 
To all to whom these presents shall come or may concern, 

we, John Black, Joseph Smith, James Shreve, Clayton G. At-
kinson, Chalkley Atkinson, Jonathan Smith, Timothy Field, 
Thomas Haines, Jonathan Scattergood, Richard 'Jones, Philip 
R. Dakin, Thomas Black, Jacob Ridgway, Restore S. Lamb, 
James Newbold, Benjamin Jones, John B. Bispham, John 
Chambers, Joseph Burr, Nathan Atkinson, Amzi B. Wood, 
stockholders in the Delaware and Atlantic Railroad Company, 
send greeting: Whereas the Delaware and Atlantic Railroad 

30 Company have borrowed of John Black, Joseph Smith, and 
Benjamin Jones, who are also stockholders in said company, 
the sum of thirty-five thousand dollars, to be applied towards 
the completion of the said railroad and its appendages, and in 
order to secure the repayment thereof, with its interest, the 
said Delaware and Atlantic Railroad Company have given 
their bond or obligation and their indenture of mortgage upon 
all the lands contained within the bounds of the said railroad, 
as now actually located, graded, excavated, and embanked, 
from the river Delaware, at the mouth of Craft's creek, to the 

40 head of New Lisbon pond, in the vicinity of New Lisbon, and all the materials of which the said road is constructed, and 
the_appendages thereof, and all dividends, proceeds and profits 
which may hereafter be declared, grow due, or become pay-
able from the use of the said road, to the said John Black, 
Joseph Smith, and Benjamin Jones, their heirs, executors, ad-
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ministrators, and assigns, as bv the said bond or obligation 
and indenture of mortgage, boih bearing even date with- these 
presents, reference being thereunto had ·will more fully and at 
large appear. 

And wl1ereas we whose names arc hereunto subscribed 
and seals affixed have agreed with the said John Black, Jo-
seph Smith, and Benjamin Jones, that in case the corporate 
property so as aforesaid ·mortgaged to the said John Black, 

. Joseph Smith, and Benjamin Jones, should prove insufficient 
to pay the said sum of money so loaned by them, and its in- 10 
terest, so that a loss or deficiency should happen, that in such 
event each of us, and each of them, the said John Black, Jo. 
seph Smith, and Benjamin Jones, shall bear nnd sustain an 
equal portion of such loss or deficiency. And in the event 
that any of the said panics, that is, of us who have signed 
these presents, should, before or nt the time when such loss or 
deficiency shall be ascertained, Lecome or be unable to pay 
his proportion of such loss or deficiency, that in such case 
such of us as remain solvent and able shall bear and sustain 
such loss equally with the said John Black, Joseph Smith, and 20 
Benjamin Jones-that is to say, each of us who remain solv-
ent to hear an equal part thereof with each of them, the said 
John Black, Joseph Smith, and Benjamin Jones. Now know 
all men by these presents, that in order to confirm the said 
agreement and give it legal operation, we whose names are 
hereunto subscribed and seals affixed do hereby covenant, 
promise, grant, and agree to and with the said John Black, 
Joseph Smith, and Benjamin Jones that in case the said cor-
porate property so as aforesaid mortaaged to the said John 
Black, Joseph Smith, and BenJamin Jones should prove insuf- 30 
ficient to pay the said sum of money so loaned by them, and 
its interest, so that a loss or deficiency should happen, that in 
such case we, our heirs, executors. or administrators shall and 
will forthwith pay such sum of money to the said John Black, 
Joseph Smith, and Benjamin Jones, their executors, adminis-
trators, or assigns as will divide the said loss or deficiency 
equally between such of us as remain solvent at the time such 
loss or defic.icney is ascertained; and the said John Black, 
Joseph Smith, and Benjamin Jones, that is to say, each of the 
said individuals, to bear an equal part_of such loss, as in and 40 
by the said covenant, now in the custodv of vour orators, and 
ready to be produced when and where this °I-Ionorahle Court 
may direct, reference being thereunto had will more fully and 
at large appear, and to which, when produced, your orators, 
for greater certainty, pray leave to refer. 
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And your orators further shew, that it was upon the faith 
and security of the said covenant they were induced to make 
the said loan of thirty-five thousand dollars to the said com-
pany, and without it that the said 'Joan could not have been 
obtained from them; that as anxious as your orators were to 
secure from loss their own investments in the said company, 
yet those very investments would have prevented them from 
exposing any more of their property to the risk of loss, and no 
proposition to make the said loan to the said company solely 

10 upon the security afforded by the hereinbefore recited obliga-
tions and indenture of mortgage of the said company, or by 
any other obligation or mortgage that could have been exe-
cuted by the said company would have been accepted by your 
orators, for neither their fortunes nor situations in life were 
such as to warrant them in exposing so large a sum of money 
to even a chance of loss, however remote; and as the other 
stockholders of said company were interested as well as your 
orators in the procuring the said loan for the use of th,~ said 
company, if any risk was to be encountered in making the 

20 same your orators did not think it was just or equitable that 
they should be called upon alone to meet it, while others of the 
·said stockholders, without any risk or chance of loss would 
be benefitted by the said loan, and by the sacrifices made and 
the risk encountered by your orators. 

And your orators further shew that the said sum of thirty-
five thousand dollars, so as aforesaid lent and advanced by 
your orators to and for the use of the said company, afforded 
to the said company but temporary relief, and that on or 
about the twenty-eighth day of May, in the year of our Lord 

30 one thousand eight hundred and thirty-six, as your orators 
have been informed and believe to be true, the said company 
executed and delivered a certain other mortgage on thP, said 
railroad premises and property, as well as upon other prem-
ises and property not so mortgaged, to the said Thomas 
Black, James l\'ewbold, and Jonathan Smith, to secure the 
sum of fourteen thousand one hundred and sixty-four dollars 
and four cents, or some other sum, and that numerous judg-
ments were recovered by different individuals against the said 
company, in the supreme court of judicature of the state of 

40 New Jersey, and in the inferi0r court of common pleas of the 
connty of Burlington aforesaid; but your orators expressly 
charged that all the mortgages ever executed by the said 
company, except the one executed by the S!!id com)Jany to 
your orator~, as afor~said, and all the judgments ever re-
covered agamst the said company were respectively executed 
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and rerovered after the day of the date and after the delivery 
to your orators of the said obligation and indenture of mort-
gage held by your orators as aforesaid, and before the day of 
payment thereof, and of the money secured thei·eby, had ar-
rived. 

And your orators further shew, that after the obligation 
and indenture of mortgage, so held by your orators as afore-
said, had become due and payable, they besought the said 
company to pay off and satisfy the same, but the said com-
pany wholly failed and neglected so to do, and the said obli- 10 
gation and indenture of mortgage, and the whole of the prin-
cipal sum of thirty-five thousand dollars remained unpaid and 
unsatisfied to your orators, with large arrearages of interest, 
no portion of the said principal sum having been paid by the 
said company or received by your orators, and no portion of 
the said interest money having been paid by the said com-
pany or received by your orators, saving and excepting the 
sum of one thousand and sixty-seven dollars and fifty cents, 
which was paid to your orators in the year of our Lord one 
thousand eight hundred and thirty-five, for and on account of 20 
the said interest, and which constituted the sole and only mo-
ney or credits of any kind ever received by your orators, or 
any or either of them, for or on _account of the said obliga-
tion and indenture of mortgage, or for or on account of the 
said loan of thirty.five thousand dollars, or for or on account 
of the interest then due, or since accruing upon the same, ex-
cepting only the am0unt received as herei1;after mentioned, 
from the sale of the mortgaged premises and corporate pro-
perty and effects so mortgaged to your orators as aforesaid. 
The said company having failed to comply with the reason- 30 
able request of your orators, made as aforesaid, and your ora-
tors finding every effort unavailing to induce the said com-
pany to make to your orators the payment and satisfaction 
aforesaid, on or about the twenty-third day of January, in the 
year of our Lord one thousand eight hundred and forty-four, 
exhibited their bill of complaints in this honorable court 
against the said company, and against Caleb Newbold, junior, 
and Richard C. Shreve, as administrators of the said James 
Newbold, deceased, Thomas Black, Jonathan Smith, Joseph 
Sykes, Caleb Gaskill, Israel Biddle, Isaac N. Carpenter, and 40 
Adam Manwaring, defendants in the said bill named, the said 
Caleb Newbold, jr., and Richard C. Shreve as administrators 
as aforesaid, Thomas Black, Jonathan Smith, Joseph Sykes, 
Caleb Gaskill, Israel Biddle, Isaac N. Carpenter, and Adam 
Manwaring being the sole and only judgment and mortgage 
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creditors of the said company besides your orators, statrng 
such several matters and things as are thE:rein fo1· tfiat pur-
pose stated and set forth, and particularly stating and setting 
forth the hereinbcfore recited bond or obligation and inden-
ture of mortgage held by your orators, the payment and re-
ceipt by your orators of the said sum of one thousand and 
sixty-seven dollars and fifty cents for and on account of in-
terest as aforesaid, and praying that the said defendants 
might be decreed to pay and satisfy unto your orators by a 

10 short day to be appointed by this honorable court, the amount 
that might be f<,und due unto your orators upon the said bond 
or obligation and indenture of mortgage hereinbefore recited 
together with the costs and charges of your orators in that 
behalf expended and sustained; and that on failure thereof 
the said defendants, and all persons claiming or to claim, by, 
from, or unde.r them, or nny of them, might be forever barred 
and foreclosed of and from all right, title, and ciaim, and 
equity of redemption cJ, in, and to the said railroad and pre-
mises. lands and materials so mortgaged to your orators as 

20 aforesaid, and every part, and from all and singular the ap-
pendages, appurtenances, and hereditaments . thereunto be·-
longing or in any wise appertaining, nnd might deliver pos-
session of the same, nod all deeds, evidences, and muniments 
of title thereunto relating to your orators, or if this hon om hie 
court should deem it more equitable and just that the said 
railroad and premises, lands, and materials so rnortgaged to 
your or:;tors as aforesaid, with all and singular the append-
ages, appurtenances, and hererlitaments to the same belcng-
ing or in any wise appertaining, might be sold, to pay unto 

30 your orators the money due and owing to them upon the said 
hereinbefore recited bond or ob!ig~tion and indenture of mort-
gage given to your orators as aforesaid, together with your 
orators said costs and charges; and that your orators might 
have such further and other relief as the nature of their case 
might require, and as might be agreeable to equity and good 
conscience, and that a writ or writs of subpcena might issue to 
the said defendants in said bill named. 

Whereupon such proceedings were had in this honorable 
court, that afterwards and on or about the' twelfth day of 

40 July, in the year of our Lord one thousand eight hundred 
and forty-four, at a term of this honorable court, holden at 
Trenton on the day and year last aforesaid, by Daniel Haines, 
esquire, then being Governor and Chancellor of the state of 
New Jersey, the said Chancellor did then and there order, 
adjudge, and decree that the master's report filed in this hon-
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orable court, in said cause, on the day and year last afore-
said, by which it appeared, among other things, that after de-
ducting the said sum of one thousand and sixty-seven dollars 
and fifty cents so received by your orators as aforesaid, there 
was due to your orators for principal and inlerest upon the 
said recited ouligation and indenture of mortgage so given to 
your orators as aforesaid, the sum of fifty-three thousand 
seven hundred and sixty-five dollars and eigh1y-thrce cents, 
should sland ratified and confirmed; and that the railroad, 

• lands, and premises mentioned in your orators said morlgage 10 
hereinbefore set forth, and all the materials of which the said 
railroad was constructed, and the appendages thereof, and 
appurtenances thereunto, and all dividends, proceeds, and 
profits of the said road, with all and singubr the heredita-
ments and appurtenances thereunto belonging or in any wise 
appertaining, or therewithal used, occupied, or enjoyed, or 
accepted, deemed, reputed, or taken as part, parcel or mem-
ber thereof, should be sold to raise and satisfy the said sum 
of fifty-three thousand ·seven hundred and sixty-fiv~ dollars 
and eighty-three cents, together with the lawful interest 20 
thereon, to be computed from the day and year last aforesaid, 
with your orators' costs in the said cause to be taxed, and 
that a writ of fieri facias should issue for that purpose out of 
this honorable court, directed to the sheriff of the county of 
Uurlington, commanding him to make sale, according to law, 
of the said railroad, lands, materials, and premises, dividends, 
proceeds, and profits, in your orators hereinbefore recited 
mortga~e mentioned and set out, with the appendages and 
appurtenances, and that out of the money arising from such 
sale the said sheriff should pay to your orators, or to their so- 30 
licitor, the said debt, interest, and costs, and in case more 
money should be raised by the said sale than would be suffi-
cient to make and answer such payment, that such further 
surplus should be brought into this honorable court, to abide 
the further order thereof, unless previously disposed of by the 
order of this honorable court, and that the said sheriff should 
make return without delay of his proceedings by virtue ot 
said writ. 

Whereupon, by virtue of said decree, your orators sued out 
of this honoraule court a writ of fieri facias, directed to the 4o 
sheriff of the county aforesaid, tested the first day of Febru-
ary, in the yeur of our Lord one thousand eight hundred and 
forty five, and returnable to the first Tuesday of April then 
next, in the April term of this honorable court, wherein, after 
a recital of the decree aforesaid, the sheriff was commanded 
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that he should cause to be made of the railroad, lands, pre-
mises, materials, dividends, proceecls, and profits aforesaid, 
by selling the same, the said sum of fifty-three thousand seven 
hundred and sixty-five dollars and eighty-three cents, together 
with lawful interest from the said twelfth day of July, and 
also the sum of ninety-four dollars and forty-five cents, being 
the costs and charges of your orntors in the said suit ex-
pended, and that the said sheriff should have the said last 
mentioned monevs in this honorable court, at Trenton afore-

IO said, on the first.Tuesday of April aforesaid, to render unto' 
your oraturs, anrl also the surplus money, if any there should 
be, to abide the further order of this honorable court, accord-
ing to the decree aforesaid, and that the said sheriff should 
make return to this honorable court, at the time and place 
last aforesaid, by certificate under in hand of the manner in 
which he should have executed the said writ, which said writ 
was duly entered and recorded in the clerk's office of this 
honorable court, as in and by the said bill, report, decree, and 
writ now as of record in this honorable court, and to which 

20 for greater certainty your orators pray leave to refer, may 
and will more folly and at large appear. 

And yoor orators further show that the said. sheriff, after 
having duly advertised according to law the sale of the said rail-
road, lands and premises, materials, dividends, proceeds and 
profits, with the appendages and all and singular the heredi-
taments and appurtenanc.es thereunto belonging or in any 
wise appertaining, and after having made one adjournment 
for the space of one month, which said adjournment was also 
duly advertised, proceeded to sell at public sale to the highest 

30 bidder, on the second day of J Ut)e in the year of our Lord one 
thousand eight hundred and forty-five, between the hours of 
twelve and five o'clock of that day,at Columbus in the county of 
Burlington aforesaid, where the office of the said company was 
kept, the said rail road, lands, premises, materials, dividends, 
proceeds and profits, with the appendages, and all and singular 
the hereditaments and appurtenances thereunto belonging or in 
any wise appertaining. That the said sheriff did then and 
there in the first place set up and expose to sale the divi-
dends, proceeds and profits, above mentioned and the said 

40 Richard Jones, a defendant hereto having bid for the same 
the sum of one hundred and seventeen dollars, and thirty one 
and a quarter cents, and no person bidding as much or more, 
the said dividends, proceeds and profits, after considerable 
delay for the purpose of procuring other and higher bids were 
struck off and sold by the said sheriff to the said Richard 
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Jones, for the said sum of one hundred and seventeen dollars 
and thirty one and a quarter cents; and that the said sheriff 
did then and there in the second place, set up and expose to 
sale the said mil road, lands, premises and materials with the 
appendages and all and singular the hereditaments and appur-
tenances thereunto belonging or in any wise appertaining, 
and after considerable bidding the said Richard Jones having 
bid for the same the sum of one thousand dollars and no per-
son bidding as much or more, the said rail road, lands, prem-
ises and materials with the appendages and all and singular 10 
the hereditaments and appurtenances thereunto belonging, or 
in any wise appel'laining, after a long delay in order to pro-
cure other and higher bids, were then and there, just before 
the hour of five o'clock in· the afternoon struck off and sold 
to the said l(ichard Jones, fur tlie said sum of one thousand 
dollars; that the said sales amounted to the sum of one thou-
sand one hundred and seventeen dollars and thirty-one and a 
quarter cents and after deducting therefrom the sum of thirty 
seven dollars and seventy cents, being the amount of fees due 
the said sheriff for and on the account of the said sale; there 20 
remained the sum of one thousand and seventy nine dollars 
and sixty one and a quarter cents as the foll amount of the 
proceeds of sale realized by your orators from the said rail-
road lands and premises so mortgaged to your orators as 
aforesaid, and from all the materials of which said rail road 
was constructed, and the appendages thereof and the appur-
tenanc;:s thereto, and all the dividends, proceeds and profits 
of the said road with all and singular the hereditaments and 
~ppqrtenances thereunto belonging or in auy wise appertain-
ing, so mortgaged tn your orators as aforesaid and from all 30 
the cor.pornte property of said company so mortgaged to 
yoµr orators as aforesaid and mentioned and referred to in 
the said covenant herein before recited and set forth, that 
there was, due tp y0ur ornt9rs from the said company on the 
said second day of June, after deducting and allowing the mid 
sum of one thousand and sixty seven dollars and fiftv cents, 
the sum of fifty four thousand five hundred and fifty two dol-
lars and eighty nine cents, for principal and interest due and 
payable to your orators upon the said sum of thirty live.thou-
sand dollars, so borrowed by the said company of your ora- 40 
tors as aforesaid, while the sum realized from the sale of the 
corporate propert1 of the said company so mortgaged to your 
orators as aforesaid amounted onlv to one thousand and sev-
~nty nine dollars and sixty one an;! a quarter cents, leaving a 
heavy loss and deficiency. 

C 
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And your orators further shew that the said corporate-
property of the said company so mortgaged to your orators 
as aforesaid and mentioned and refered to in the said r,ove-
nant proved insufficient to pay to your orators the said- sum 
of thirty five thousand dollars so loaned by them as aforesaid 
to the said company with its interest, and that a large and 
heavy loss and deficiency happened, and that the said loss 
and deficiencv and the amount thereof were ascertained orr 
the second da'y of June in the year of our Lord, one thousand 

10 eight hundred and forty five. 
And you·r orators further shew, that on or about the first 

day of January in the year of our Lord one thousand ei_ght 
hundred and thirty nine, the said· James Newbold, another 
party to the said covenant departe·d this life intestate; and 
that on the sixteenth· drry of Janua-ry in the year last afore-
said, letters of administration of all and singular the goods 
and chattels, rights and credits, monies and effects whicfr 
were the saic! James Newbold deceased, were daly granted' 
by Charles M, Harker, Esq., Sui-rogate of the said county of 

20 Burlington, to Caleb Newbold, Jr., and Richard C. Shreve, 
defendants hereto, who have taken upon themselves the bur-
den thereof. 

And yoUT orators further shew, that on or about the six-
teenth dav of November, in the vear of our Lord one thousand 
eight hundred and forty-five, an'd afier the said second day of 
June, Jonathan- Smith, another one' of the parties to the said 
covenant, departed this- l'ife, having first duly made, executed, 
and published his last will and testament in writing, in due 
form of law, and therein and thereby did', among other things, 

30 nominate, constitute, and appnint your orator, Joseph Smith, 
together with the said James Shreve and Barclay White, ex-
ecutors thereof, and that th-e· said' last will and testament was 
afterwards, to wit, on the second' day of January, in the, year 
of our Lord one thousand· eight hundred' and forty-six, duly 
proved by your or~tor, Joseph Smith, and by the said James 
Shreve and Barclay White, the executors therein named, be• 
fore_ the surrogate of the said county of B'urlington, as by a 
certified copy of the same and probate thereof now in the cus-
tody of your orators, and' ready to be produced when and 

40 where this Honorable Court mav d'irect, or the recnrd thereof, 
now remaining in the said surrogate's office, may more fully 
appear. 

And Y?Ur orators furt~er shew, that as all the other partieir 
to, and signers of, the sard covenant, were interested as well· 
as your orators in aiding the said company to procure the 
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·said loan of thirty-five thousand dollars, so the understanding 
and aareement between and among all the parties thereto was 
that all should be responsible for, and share equally, any loss 
or deficiency that might happen or arise in consequence of 
the same having been made to or procured for the said com-
pany, and as it was foreseen that before the said loss or defi-
ciency, if any should happen or arise, could be ascertained, 
one or more of the said parties might become or be unable to 
pay his· or their equal share or shares of such loss or defi-
ciency, it was further agreed that such of the said parties to 10 
the said covenant as should remain solvent and able so to do, 
should bear and sustain such loss or deficiency equally with 
your orators, that is to sa.v, that each of the said other parties 
who remained solvent and able as aforesaid, should bear and 
sustain an equal part of the said lo,s or deficiency with each 
of your orators, the fundamental principle being that any loss 
or deficiency arising or happening in consequence of the said 
loan of thirty-five thousand dollars, should be divided amongst 
and borne by your orators and sueh of the other parties to the 
said covenant as remained able to pay and bear their respect- 20 
ive shares thereof, whenever the same should be ascertained, 
in equal portions, share and share alike; upon this agreement 
and understanding, and in ·order to give to it legal operation 
and effect, th.e said covenant was executed by the several par-
ties thereto, and upon the faith of the said agreement and co1·-
enant your orators loaned to the said company their money. 

And your orators further shew, that on the said secnnd day 
of June, when the said loss and deficiency were ascertained, 
the parties to the said covenant other thai1 your orators who 
then remained and were solvent and able as in the said cove- 30 
nant hereinbefore set out, is particularly mentioned and ex-
pressed, and the estates of such of the said other parties who 
had died previnus thereto, which remained solvent and able 
as aforesaid. became and were, and from thence next hitherto 
have been and still are liable and bound to bear and sustain 
the said loss and deficiency equally with your orators-that 
is to say, that each of the said other parties, and each of the 
said estates, at the said last mentioned date remaining and 
being solvent and able as aforesaid, became and were, and 
from thence nex: hitherto have been and still are liable and 40 
bound to bear and sustain an equal part and proportion of the 
said loss and deficiency with each of your orators. And that 
on the said second day of June, such of the said other parties, 
and such of the said estates as then remained and were solv-
ent and able as aforesaid, became and were, and from thence 
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next hitherto have been and still are li~ble and bound to pay 
to vour orators such a sum of money as would divide the said· 
los; and deficiency equally between such of the said other 
parties and such of the said estates as at th~ said last men-
tioned dute remained and were sol vent and able as aforesaid 
and your orators, each of the said other parties and estates 
last mentioned being bound and liable to pay to your orators 
such a part and proportion of the said last mentioned ,sum of 
money as would cause an equal part and proportion of the 

IO said loss and deficiency to fall upon and be borne by each of 
the said last mentioned other parties and estates remaining 
and being sol vent and able as aforesaid and each of your ora-
tors. 

And your orators further shew, that upon the solvency and 
ability of the said other parties to the said coveqant, who were 
living and of the estates of those who were deceased at the 
time, in the manner and to the extent aforesaid, depend their 
liability to your orators on the said covenant, and their obli-
gation to pay to your orators their several and respective parts 

20 and proportions of the said loss and deficiency while upon the 
number of the said other parties and of the said estates re-
maining solvent and able as aforesaid, depends the amount of 
the parts and proportions of the said loss and deficiency to be 
borne and sustained by each of your orators, and to be paid 
to your orators, and to be borne and sustained by each of the 
said other parties and of the said estates remaining and being 
solvent and able as aforesaid. That the solvency and ability 
of a party or an estate to pay a specified sum of money at 
any particular or stated time, except in extreme and notori-

30 ous cases, is a fact exclusively in the knowledge of the party 
himself, or of the executor or executors, administrator or ad-
ministrators of the said estate, and is not capable of proof by 
another party; that the solvency and ability of the said other 
parties to the said covenant, or of some of them, and of the 
said estates, or some of them, to pay their several and respec-
tive parts and proportions of the said loss and deficiency to 
your orators, are facts exclusively within the knowledge of 
the said other parties themselves, severally and respectively, 
and of the executors and administrators of the said estates, 

40 severally and respectively, and cannot be proved by your 
orators, except in the extreme and notorious cas·es hereinafter 
mentioned, without a discovery from the said other parties 
themse\ves, sever~ll_y and respectively, and from the said ex-
ecutors and administrators, respectively. And your oratllrs 
expressly charge, that on the said second day of June, and for 
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a ]on11 time previous thereto, of the said other parties to the 
said ~ovenant, the said Thomas Haines, Timothy Field, Jon-
athan Scattergood, Clayt,rn G. Atkinson, Chalkley Atkinson, 
and John H. Bispham had severally become and were notori-
ouslv unable to pay their several and respective parts and pro-
portions of the s"id loss. and deficiency; and that the said 
J'hilip R. Dak111, Jacob Ridgway, Joseph Burr, and Amz, B. 
Wood had departed this life previous to the said second day 
of June, and that on the said day their several and respective 
estates were notoriously unable to pay the parts nnd propor- 10 
tions of the said loss and deficiency sevcrnlly and respectively 
to be paid and borne by the said Philip It Dakin, Jacob 
Rid.,way, Joseph Hurr, and Arnzi ll. Wood. 

A°nd your orators further shew, that they have been in-
formed, and believe, and therefore charge the foct to be, and 
that the same will appear by a discovery from "the defendants 
heretn, that on the said second day of June the said James 
Shreve, Restore S. Lamb, John Chambers, Richard Junes, 
Nathan At~inson and Thomas Black, other parties to the said 
covenant, and other defendants hereto, and,the said Jonathan 20 
Smith, anr,ther party to the said cornna~t, and whose execu-
tors hereinbefnre named, or some of them, arc other parties 
hereto, remained and were solvent and able to pay their sev-
eral and respective parts and proportions of the said loss and 
deficiency; and that the estate of the said James Newbold, 
deceased, and the said Caleb Newbold, junior and Richard 
G. Shi·cve as administrators thereof, remained and were able 
to pay the part and proportion of the said loss and deficiency 
to be borne bv the said James Newbold, and that on the said 
second day 01· June the said James Shreve, Restore S. Lamb, 30 
John Chambers, Richard Jones, Nathan Atkinson, Thomas 
Black, and Jonathan Smith, as well as the estate of the said 
James Newbold, deceased, and the said Caleb Newbold, jun., 
and Richard C. Shreve, as administrators thereof, remained 
and were solvent and able to pay to your oratOl's such a sum 
of money as would divide the said loss "nd deficiency e~ually 
between the _said other parties to ,the said covenant, and the 
said estates that remained solvent and able as aforesaid at the 
said last mentioned date, and your orators, each of them, the 
said James Shreve, Restore S. Lamb, John Chambers, Richard 40 
Jones, Nathan Atkinson, Thomas Black, and Jonathan Smith, 
as well as the estate of the said James Newbold, deceased, 
and the snid Caleb Newbold, junior, and Richard C. Shreve 
together, as administrators thereof, being able to pay su<:11 a 
part and proportion of the said sum of money last mentioned 
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as would cause an equal part and proportion of the said loss 
and defic'iency to fall upon and be borne by each of them, the 
said James Shreve, Restore S. Lamb, John Chambers, Rich-
ard Jones, Nathan Atkinson, Thomas Black, and Jonathan 
Smitfl as well as upon the estate of the said James Newbold, 
deceased, and the said Caleb Newbold, junior and Richard C. 
Shreve together, as administrators thereof, and each of ycur 
om tors, and that each of them, the said James Shreve, Restore 
S. Lamb, .lol:n Chambers, Richard Jones, Nathan Atkinson, 

IO Thomas Black, and Jonathan Smith, as well as the estate of 
the said James Newbold, deceased, and the said Caleb New-
bold, junior and Richard C. Shreve together, as administrn-
tors thereof, remained and were at the said last mentioned 
date solvent and able to bear and sustain an equal part of the 
said loss and deficiency with each of your orators. 

And your orators further shew, that on the said second day 
of June, each of them, the said James Shreve, Restore S. 
Lamb, John Chambers, Richard Jones, Nathan Atkinson, 
Thomas Black and Jonathan ~mith, and the estate of the said 

20 James Newbold, deceased, and the said Caleb Newbold, jun., 
and Richard C. Shreve together, as administrators thereof, 
became and were bound and liable to bear and sustain an 
equal part and proportion of the said loss and deficiency with 
each of your orators; and that on the said second day of 
June the said James :-;breve, Restore S. Lamb, John Cham-
bers, Richard Jones, Nathan Atkinson, Thomas Black, and 
Jonathan Smith, and the estate of the said James Newbold, 
deceased, and the said Caleb Newbold, junior, and Richard 
C. Shreve together, as administrators thereof, became and 

30 were bound and liable to pay to your orators such a sum of 
money as would divide the said loss and defi,.iency equally 
between such of the said other parties to the said covenant, 
and such of the said estates as remained solvent and able as 
aforesaid, and your orators; each of them, the said James 
Shreve, Restore S. Lamb, John Chambers, Richard Jones, 
Nathan Atkinson, Thomas Black, and Jonathan Smith, as 
well as the estate of the si.id James Newbold, deceased, and 
the said Caleb Newbold, junior and Richard C. Shreve to-
gether, as administrators thereof, being bound and liable to 

40 pay to your orators such a part and proportion of the said 
last mentioned sum of money as would cause an equal part 
and proportion of the said loss and deficiency to fall upon and 
be borne by each of the said other parties to the said cove-
nant, and each of the said estates remainin" and being solvent 
and able as aforesaid, and each of your or~tors. 
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And your orators further shew, and expressly charge, that 
on the said sccdnd dav of June the s:iid James Shreve, Re-
store S. Lamb, John Chambers, Richard Jones, Nathan At-
kinson, Thomas Black, and Jonathan Smith were the sole and 
only parties to the said covenant, other than your orators, 
then Jiving, that remained and were solvent and able as afore-
said, and that the estate of the said James J\ewbold, deceased, 
was the sole and only one of the estates of the parties thereto 
who were dead, that then remained and was solvent and able 
as aforesaid. JO 

And your orators further shew unto your Honor, and ex-
pressly charge, that on the said second day of June, each cf 
these, the said James Shreve, Restore S. Lamb, John Cham-
bers, Richard Jones, Nathan Atkinson, Thomas Black, and 
Jonathan Smith, and the estate of the said James Newbold, 
deceased, became and were lia hie and bound to bear and sus-
tain an equal part and proportion of the said loss and defi-
ciency with each of your orators, and that on the said second 
day of June, the said James Shreve, Restore S. Lamb, John 
Chambers, Richard Jones, Nathan Atkinson, Thomas Black, 20 
and Jonathan Smith, and the estate of the said James New-
bold, deceased, became and were liable and bound to pay your 
orators such a sum of money as would divide the said loss and 
deficiency equally between the said James Shreve, Restore S. 
Lamb, John Chambers, Richard Jones, Nathan Atkinson, 
Thomas Black, Jonathan Smith, the estate of the said James 
Newbold, deceased, and vour orators, each of them, the said 
James Shreve, Restore ·s. Lamb, John Chambers, Richard 
Jones, Nathan Atkinson, Thomas Black, Jonathan Smith, and 
the eetate of the said James Newbold, deceased, being bound 30 
and liable to pay to your orators such a part and proportion 
of the said last mentioned sum of money as would cause an 
equal part and proportion of the said loss and deficiency to 
fall upon and be borne by each of them and each of your ora-
tors. 

And your orators further shew and expressly charge, that 
each of them, the said James Smith, Restore S. Lamb, John 
Chambers, Richard .Jones, Nathan Atkinson, Thomas Black, 
and the said Caleb Newbuld, junior, and Richard C. Shreve, 
together as administrators as aforesaid, and the said James 40 
Shreve and Barclay While, together as executors as afore-
said, are at. the time of the filing of this bill of complaint, 
bound and liable to bear and sustain an equal part and pro-
portion of the said loss and deficiency with each of your ora-
tors; and that at the time of the filing of this bill, the said 
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James Shreve, Restore S. Lamb, John Chambers, Richard 
Jones, Nathan Atkinson, Thom::s Black, and the said Caleb 
Newbold, junior, and Richard C. Shreve, as administrators 
of the said ,James Newbold, deceased, and the said James 
Shreve and Barclay White, as executors of the said Jonathan 
Srnilh, deceased, are bound and ,liable to pay to your orators, 
such a sum of money os will divide the said loss and defi-
ciency equally between such of the said other parties to the 
said covenant, and such of -the said estates as remained sol-

IO vent and able as aforesaid on the said second dav of June, 
and vour orators, each of them, the said James Si1reve, Re-
store" S. Lamb, John Chambers, Richard Jones, Nathan At-
kinso11, and Thomas Black, as well as the said Caleb New-
bold, junior, and Richard C. Shreve, administrators as afore-
said, and the said James Shreve and Barclay White, as exec-
utors as aforesaid, being bound and liable to pay such a part 
and proportion of the said last mentioned sum of .money as 
will cause an equal part and proportion of the said loss and 
deficiency to fall upon and be borne by each of the said other 

20 parties to the said covenant, and each of the said estates re-
maining and being solvent and able as aforesaid, and each of 
your orators, the said Caleb Newbold, junior, and Richard C. 
Shreve, as administrators as aforesaid, paying the part and 
proportion thereof to Qe borne and sustained by the said James 
Newbold, and the said James Shreve and (larclay White, as 
executors as aforesaid, paying the part and proportion thereof 
to be borne and sustained by the said Jonathan Smith. 

And your orators further shew and expressly charge, that 
each of them, the said James,Shreve, Restore S. Lamb, John 

30 Chambers, 1Richard Jones, Nathan Atkinson, and Thomas 
lllack, and the said Caleb Newbold, junior, and Richard C. 
Shre,·e, together as administrators of the said James New-
bold, deceased, and the said James Shreve and Barclay 
'White, together as executors of the said Jonathan Smith, de-
ceaserl, are, at the time of filing this bill of complaint, bound 
and liable to bear and sustain an equal part and propo~tion 
of said loss and deficiency with each of your orators, an\! 
that, at the time of filing this bill, the said James Shreve, Re-
store S. Lamh, John Chambers, Richard Jones, Nathan At-

,40 'kinson, and Thornas Black, and the said Caleb Newbold, 
junior, and Richard C. Shreve, as administrators as aforesaid, 
and the said James Shreve and ,Barclay White, as executors 
as aforesaid, are bound and liable to•pay to your orators ~uch 
a sum of mohey as will divide the said l0ss and peficiency 
equally between them; the said James Shreve, Restore S. 
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Lamb, John Chambers, Richard Jones, Nathan Atkinson, 
Thomas Black, the estale of the said James Newbold, de-
ceased. 1he eslale of the said Jona1han timilh, deceased, an<l 
your orators, each of the.,,, the said James :C-hreve, l{estorc 
S. Lamu, John Chambers, Richard Junes, Nathan Atkinson, 
and Thomas Black, and 1he said Caleb Ncwu11ld, junior, and 
Hichnrd C. Shreve, togc1hcr as auminstrnlors of the s;,id 
James l\'ewbold, deceased, and the said James Shreve and 
Barclay White, t.ogeihcr as executors of the said .Jonathan 
Srni1h, deceased, being bound and liable to pay such a part 10 
and proportion of the said last mentioned sum of money as 
will cause an equal part and propor1ion of the said loss and 
deficiency lo fall upon and be borne by each of them, the said 
James Shreve, Restore S. Lamb. John Chambers, Richard 
Jones, Nathan Atkinson, Thomas Blad, the estate of the said 
James Newbold, deceased, the estate of the said Jonathan 
Smith, deceased, and each of vour orators. 

And your orators further ;hew, that no part of the said 
principal sum of thirty-five thousand dullars, so loaned b_v 
your orators to the said company as afo,·esai~, and mentioned 20 
in the conditions of the said obligation, and in the proviso of 
redemption oft he said indenture of mortgage, and in the said 
cove11ant so given to) our orators as aforesaid, has been paid 
by the said company, or by any other person or persons 
whatsoever for the said company, to your orators, or to any 
or either of them, or to any other person or persons for their, 
or any, or either of I heir use; and that no part of the internst 
money accruing upon the said loan of thirty-five thousand 
dollars, has been paid to your orators, or to any or either of 
them, or to any other person or persons for lheir, or any, or 30 
either of their use, except the sum of one tl10usand and sixty-
seven dollars and fifty cents, paid in the ycnr of our Lord 
eighteen hundred and thirty fi"e, as is in hereinbcforc slated. 
And that your orators have not, nor has any or either of 
them, or any other person or persons for their, or either, or 
any of their use, received from the said railroad, lands, pre-
mises, materials, dividends, proceeds, profits, and corporate 
property of the ~aid company, so mor1gaged to your orators 
as afore.said, or from any or either of them, or from any other 
source whatever, for or on account of said loan of thirty-five 40 
thousand dollars, and the interest accruing thereon, any fur-
ther or other sum of money than the said s11m of one thousand 
and seve,nty-nine dollars and sixty-one and a quarter cents, 
received from the said corporate property of the said com-
pany so sold as aforesaid, and that your orators have not, nor 

D 
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has any or either of them, or any other person or persons for 
their, or anv or either of their use, ever received from the 
said James S;hrcve, Restore S. Lamb, John Chambers, Richard 
Jones, Nathan A'tkinson, and Thomas Black, or from anv or 
either of them, or from the said Jonathan Smith in his 'life-
time, or since his decease from his estate, or from your om tor 
Joseph Smith, and the said James Shre,·e and Barclay White, 
as executors thereof, or from the said James Newbold, de-
ceased, in his lifetime, or from the estate of the said ~ames 

10 Newbold since his decease, or from the said Ca\eb Newbold, 
junior, and Richard C. Shreve, as. administrators thereof, or 
from nny or either of them, or from any other person or per-
sons whomsoever, any payment, or sum or sums of money, or 
any other muller or thing whatsoever, for or on accollnt of 
the said loan of thirty-five thousand dollars, or for or on ac-
count of the interest accruing thereon, except as is hereinbe-
fore stated, or for or on account of the said loss and deficiency, 
or for or on account of the said sum of money so due a,;d 
owing to your qrators as aforesaid by reason thereof. 

20 But on the contrary, your orators expressly charge that the 
whole of the said loss and deficiency, amounting on the said 
second dnv of Junn, as aforesaid, to the sum of fifty-four 
thousand five hundred and fifty-two dollars and eighty-nine 
cents, remains wholly unpaid and unsatisfied, and after de-
ducting therefrom the sum of fourteen thousand eight hundred 
and seventy-seven dollars and ninety-five cents, the part and 
proportion thereof to be borne and sustained by your orators, 
there remains a balance of thirty nrne thousand six hundred 
and seventv-four dollars and ninetv-four cents, which, with 

30 the interest thereupon from the sai~l second day of June, is 
now due and payable to your orators from alld by the said 
James Shreve, Restore S. Lamb, John Chamhers, Hiehard 
Jones, Nathan Atkinson, and Thomas Black, and from the es-
tate of the said James Newbold, and the said Caleb Newbold, 
junior, and Richard C. Shreve, as administrators thereof, and 
from the estate of the said Jonathan Smith, and the said James 
Shreve and Barclay While, as executors thereof, and that 
each of them, the said James Shreve, Restore S. Lamb, Juhn 
Chambers, Richard Jones, Nathan Atkinson, and Thomas 

40 Black, as well as the said Caleb Newbold, junior, and Rich-
ard C. :Shreve, as admrnistrators as aforesaid, and the said 
James Shreve and Barclay White, as executors as aforesaid, 
are bound and liable to pay to your orators an equnl part and 
proportion of the said balance of the said loss and deficiency, 
with a proportionate share or part of the said interest; the 
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said Caleb Newbold, junior, and Richard C. Shreve, adminis-
trators as aforesaid, paying the part and propnrtion of the 
said balance and interest tr, bc, pnid by the said James New-
boid, deceased, and the said James Shreve and Barcia,· White, 
executors as aforesaid, paying the part nnd proporiion tu be 
paid by the said Jonathan Smith, dcr·cciscd. 

And vour orators further shew, that whether on the said 
second ,iay of June, the said Jacnes Shreve. Restore S. Lamb, 
John Chambers, Richard Jones, Nathan Atkinson, Thomas 
Black, and Jonathan ~mith, and the estate of the said James 10 
Newbold, deceased, were able to pay their said several and 
respective parts and proportions of the said loss and defi-
ciency, and whether, on the said second day of June, eaeh of 
them, the said James Shreve, Restore S. Lamb, John Cham-
bers, Richard Jones, Nathan Atkinson, Thomas Black, and 
Jonathan Smith, and the estate of the said James Newbold, 
deceased, remained and were solvent and aule to bear and 
sustain an equal part and proportion of the said loss and de-
ficiency with each of your orators, and whether, on the said 
second day of June, the said James Shreve, Restore S. Lamb, 20 
John Chambers, Richard Jones, Nathan Atkin,.on, Thomas 
Black, Jonathan Smith, and the estate of the said James New-
bold, deceased, were solvent, and able to pay to your orators 
such a sum of money as would divide the said· loss and defi-
ciency equally' betw·een the said other parries to the said 
covenant and the said estates remaining solvent and able to 
pay as aforesaid at the said last mentioned date and your 
orators; and whether, on the said second day of June, each 
of them, the said James Shreve, Restore S. Lamb, John 
Chambers, Hichard Jones, Nathan Atkinson, Thnrnas Black, 30 
and Jonathan Smith, and the estate of the said .James New-
bold, deceased, were solvent and able to pay such a part and 
proportion of the said last mentioned sum as would ,·:iuse an 
equal part and proportion of the said loss and deficiency to 
fall upon and be borne by each of them, the said .lnllles :-breve, 
Restore S. Lamb, John Chambers, Richard .Jones, Nath,rn 
Atkinson, Thomas Black, Jonathan Smith, the estate of the 
said James Newbold, deceased, and each or your om tors, and 
whether, on the said second dav of June, the said James 
Shreve, Restore S. Lanib, John· Chambers, Hichard Jones, 40 
Nathan Athinson, Thomas Black, Jonathan Smith, and the 
esfate of the said James Newbold, deceased, were solvent and 
able to pay to your orators the said balance of the said loss 
and deficiency, and whether each of them, the said James 
Shreve, Restore S. Lamb, John Chambers, Richard Jo~es, 
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Nathan Atkinson, Thomas Black, Jonathan Smith, and the 
eslatc of the said James Newbold, deceased, were solvent and 
able, on the snid second day of June, to pay an equal part and 
proportion nf the said balance, arc facts exclusively within 
the knowledge of tlic said James Shreve, Restore S. Lamb, 
John Chambers, f{ichard Jones, Nathan Atkinson, and Thomas 
Black, severally and respectively, and of the said Caleb i\ew-
bold, jnnior, and Richard C. Shreve, as administrators of the 
said .lames Newbold, deceased, and of the said James Shreve 

IO and Barclay White, as executors of the said Jonathan Smith, 
deceased, respectively, of which proof cannot be made by 
vour orators; nnd vour orators are advised, and believe, and 
~barge, that they cannot safely proceed in any action, either 
at law or in equity, to recover the moneys due to them upon 
and bv reason of the said covenant, and for and on account 
of the said loss and deficicncv, wilhout a discovery from the 
said James Shreve, Hcstore ::;, Lamb, John Chambers, Hich-
ard Jones, Nathan Atkinson, and Thomas Black. severally' 
and respectively, and from the said Caleb Ncwb~ld, junioi·, 

20 and Richard C. Shreve, as administrators of the said James 
Newbold, deceased, and from the said James Shreve and 
Barclay White, as executors of the said Jonathan Smith, de-
ceased, res:pectively, whether, on the said second day of Jone, 
the said James Shreve, Hcstore S. Lamb, Jo,hn Chambers, 
Thomas Blad,, Richard Jones, Nathan Atkinson, Jonathan 
Smith, and the estate of the said James Newbold, deceased, 
\\'ere able to pay their several and respective parts and pro-
portions of the said loss and deficiency, and alw whether, on 
the said second d,oy of June, the said James Shreve, Restore 

30 S. Lamb, .John Chambers, llichard Jones, Nathan Atkinson, 
Thomas Black, Jonathan Smith, and the estate of the said 
James Newbold, deceased, remained and were solvent, and 
able to pay to your orators such a sum of money as would 
divide the said loss and deficiency equally between the said 
other parties to the said covenant and the said estates remain-
ing solvent and able to pay as aforesaid at the said last men-
tioned date and your orators, aud :ilso whether each of them, 
the said James Shreve, Restore S. Lanib, .John Chambers, 
Richard Jones, Nathan Atkinson, Thomas Black, .Jonathan 

40 Smith, and the estate of the said James Newbold, deceased, 
were solvent and able to pay such a part and proportion of 
the said last mentioned sum of money as would cause an 
equal part and proportion of the said loss and deficiency to 
fall upon and be horne by each of them, the said James Shreve, 
Restore S. Lamu, John Chambers, Richard Jones, Nathan 
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Atkinson, Thomas Black, Jonathan Smith, anrl the estate of 
the said James Newbold, ·deceased, and en"h of your orators, 
and also whether each of them, the said James ::-hreve, He-
st·ore S. Lamb, John Chambers, Richard Jones, Nathan At-
kinson, Thomas Black, .Tnnnthan Smith, and the estate of the 
said James Newbold, deceased, on the said second dnv of 
June, were solvent, and able to pay to your orators their s~ve-
ral and respective equal parts and proportions of the said loss 
and deficiency, nod their equal p:trt and proportion of the said 
bafance. And your om tors further shew, that they have fre- 10 
quently and in a friendly manner, applied to th0 said James 
Shreve, Restore S. Lamb, John Chambers, Richard Jones, 
Nathan Atkinson, and Thomas Black, defcndanis hereto, and 
to the said Jonathan Smith, in his lifetime, and since his de-
cease to the said James Shreve and Barclav White, his exJc-
utors and other defendants hereto, and to th·e said Caleb New-
bold, junior, and Richard C. Shreve, adminislrators of the 
said fames Ne"·bold, deceased, and the remaining defendants 
hereto, to bear and sustain the said loss and deficiency equally 
with your orators, and to pay to your 01·ators such a sum of 20 
money as would divide the said loss and dcfiriet.cy equally 
between them, the said James Shreve, Restore S. Lamb, John 
Chambers, Richard Jones, Natha~ Atkinson, Thomas Black, 
the estate of the said Jonathan Smith, deceased, the estate of 
the said James Newbold, deceased, and your orators, and 
upon each of them, the said James Shreve,'llestore S. Lamb, 
John Chambers, Richard Jones, Nathan Atkinson, and Tho-
mas Black, and upon the said James s·hreve and Barcls.y 
White, together as executors of the said Jonathan Smillt, de-
ceased, and upon the said Caleb Newbold, junior, and Richard 30 
C. Shreve, together as administrators of the said James New-
bold. deceased, to pay to your orators such a part and pro-
portion of the said last mentioned sum of money as would 
cause an equal portion of the said loss and deficiency to fall 
upon and he borne by each of them, the said James Shreve, 
Restore S. Larnb, John Chambers, Richard Jones, Na1han 
Atkinson, a~d Thomas Black, the estate of the said Jonathan 
Smith, dee-eased, the estate of the said James Newbold, de-
ceased, and ench of your orators, nnd upon the snid .lames 
Shreve, Restore S. Lamb, Jnhn Chambers, Richard Jones, 40 
Nathan Atkin-on, Thomas Illack, and upon the said James 
Shreve and 13arcla_v White, as executors as aforesaid, and 
apon the said Caleb NBwbold, junior, and l{ichard C. Shreve, 
administrators as aforesaid, to pay to your orators the ~aid 
balance of the said loss and deficiency, with interest as afore-
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said; and upon each of them, the said James Shreve, Restore 
S. Lamb, .John Chambers, Richard Jones, Nathan Atkinson, 
and Thomas Black, and upon the said James Shreve and 
Barclay White, together us executors of the said Jonathan 
Smith, deceased, and upon the said Caleb Newbold, junior, 
and l{ichard C. Shreve, together as administrators of the said 
James Ncwu<>ld, deceased, to pay to your orators an equal 
part and proportion of the said balance of the said loss and 
deficiency, with a proportionable part of the said interest as 

IO aforesaid, your orators offering, on their parts, to bear and 
sustain the said loss and deficiency equally with the said 
James Shreve, Restore S. Lamb, John Chambers, Richard 
Jones, Nathan Atkinson, Thomas Black, the estate of the 
said Jonathan Smith, deceased, and the estate of the said 
Jame, Newbold, deceased, each of your orators offering to 
bear and sustain a part and proportion of said loss and defi-
ciency equal to the part and proportion borne and sustained 
by each of them, the said James Shreve, Restore S. Lamb, 
J;,hn Chambers, llichard Jones, Nathan Atkinson, and Thomas 

20 Black, and by the said James Shreve and Barclav White, to-
gether as executors as aforesaid, and by the saict,'Caleb New-
bold, junior, and Richard C. ::Shreve, together as administra-
tors as aforesaid, and to make to the said defendants all just, 
reasonable, and prcper allowances, and your orators well 
hoped that such their reasonable request would have been 
complied with, as in justice and equity they ought to have 
done. 

But now so it is, may it please your Honor that the said 
defendants, James Shreve; Restore S. Lamb, John Chambers, 

30 Richard Jones, Na1han Atkinson, Thomas Black, and the s,1iJ 
James Shreve and Barclay White cxec111ors as aforesaid, and 
the said Caleb Newbold, j,.,, and l{ichard C. Shreve adminis-
ora\ors as aforesaid comuini~g and confederating with divers 
other persons at present unl,nown to your orators, but whose 
names when discovered, your orators pray. may be inserted 
in this their bill of complaint, with appropriate and pr<>per 
words to charge them as defendants, hereto to injure and ag-
grieve your orators in the premises, not only refuse to pay to 
your orators the amount of prinr:ipal and interest, monies so 

40 as aforesaid due and payable to your orators or in any olhcr 
manner to comply with such reasonable request of your ora-
tors before mentioned, but the said confederates, some time 
pretend and give out that the said Delaware and Atlantic 
Rail Road Compan.v did not execute and deliver to your ora-
tors the bond or obligation hercinbefore mentioned, or any 
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other bond or obligation; and that the said company <lid not execute and deliver to your orators the hereinbelore recited indenture of mortgage or nny other indenture of mortgaf!e, Whereas your orators expressly charge the contrary thcre0f to be true; and at other times they pretend that your ora-tors did not pny advance and deliver as a loan to the said company the said sum of thirty-five thousand dollars or nny other sum of money; whereas your orators expressly charge that the contrary thereof is trne; and that the same is made manifest by the admission of the parties to the said covenant 10 under their hands and seals in the renital to the said covenant; and sometimes they pretend nnd give out that neither the said covenant hcrcinbcfure set out nor any other covenant was ever executed and entered into by you'r orators, and the said several persons who arc hcreinbcforc: statcJ to have been par-ties thereto, the contrary whereof your orators expressly charge nnd some!imes admitting thnt ~he snid covenant was executed and entered into as aforesaid, they deny the sarne was ever delivered to fonr orators; and snmetimls admitting that the said covenant was executed and entered into by nnd 20 between your orators and rnme of the persons hereinhefore stated as parties thereto, and that the same was delivered to your orators. They deny that the same was ever signed, sealed, executed and delivered by the said James Shreve, Restore S. Lamb, John Chambers, Richard Jones, Nathan Atkinson, Thomas Black, James Newbold and Jonathan Smith, or by any or either of them. The contrary of which said several Inst mentioned pretences and denials, your orators expressly charge to be true. And sometimes they pretend that the sale made by the sheriff as aforesaid, was not a fair 30 and just sale; and that all the corporate property and effects of the said company, so mortgaged to your orators as afore. said and mentioned in said covenant, were not sold by the said sheriff; the contrary whereof your orators expressly charge to be true; and sometimes they pretend that a larger sum than onP. thousand and seventy-nine dollars and sixty-four cents was realized from the said sales and recc, ved by your orators, or by some one of them or by some other person or pcrs.ins, for their or some of their use; and sometimes they pretend that some other sale or sales of the said corporate 40 property was or were made and the proceeds tltere,,freceivcd by your orators, or by some one of them, or by some other person or persons for their or some of their use, on account of the said loan of thirty.five thousand dollars made by your orators, to the said company as aforesaid, and of its interest, 
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and that no loss or deficiency has happened, the contrary 
whereof ynur orators ex.pressly charge to he true; and at 
other times adrnitti11g th:i,t there has been some loss and defi-
ciency; they give out and pretend that the said loss and 
deliciencv was not on the said second dav of June and is- not 
now so l;\rge and so great ns is hcrcinbcfore charged. sta,tcd-, 

,and alleged; 1he c11ntrary whereof ,vou,r orators expressly 
charge to be true; anJ at other limes 1hey give out and· pre ... 
tend that on the said second day of June, when the said loss 

IO and deficiency was ascert:iine<l, the said. Timothy Field, 
Thomas Hnines, Jonn,than Scattergood, Cbyton G. Atki,nson, 
Chalkely Atkinson and John B. Bispham or that some o-r one 
of them were not or was not notoriously unable to• pay their 
several and respective parts and proportions or his· pnrt or 
proportion of the said loss and deficiency; the contrary where• 
of your orators expressly charge to be true; and at other times 
they give· out anrl pretend that the said Phillip R. Dakin, 
Jacob Ridgway, Joseph Burr and A mzi B. Wood, had not or· 
that some or one of them had nol departed this life previous 

20 to the said secnnd day of June, and at other times admitting 
th:it the said Phillip R. Oak in, Jacob Rigway, Joseph Bun, 
and A mzi B. Wood, had severally departed this life on the 
said. second day of .June; they pretend and give out that the 
estates of the said Phillip R. Dakin, Jacob Hidgway, Joseph 
Burr,. and Amzi B. Wood, or the estates or estate of sr,me or 
of one of them and their respective executors or administra-
tors of the said several last named persons or of some or of 
one of them, were r:wt, or was not, and are not, or is not un-
able to pay the parts, and prnportions of the said loss and de-

30 ficienc_v to be paid and borne by the said Phi.Jlip It Dakin, 
Jacob Ridgway, Joseph Burr, and Amzi B. Wood; the con. 
trary of which said several· last mentioned pretences, and 
each nf them your orators <c>xpressly charge to be true. And 
at other times the said· c-onfederates, or some, or one of them 
pretend or pretends that on. the said second day of June, the 
said James Shreve, Restore S. Lamb, John Chambers, 
Richard Jones, Nathan Atkinson, Thomns Black, andJonat11an 
Smith. or that some one of them were not or wa.s not solvent 
and able to pay the;r several and respective parts and pro-

40 portions of the said loss and deficiency, and that the estate of 
the said James Newbold, deceased, and the said Caleb New-
bold, junior, and Richard C. Shreve, as Administrators thereof 
was not and were not able to pay the part and proportion of 
the said l,,ss and deficiency to be borne by the said hmes 
New bold, deceased ; and that on the said second day of June, 
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the said James Shreve, Restore S. Lamb, John Chambers, 
Richard Jones, Nathan Atkinson, Thomas Black, Jonathan 
Smith, and the estate of the said James Newbold, deceased, 
and the said Caleb Newbold, j,mior, and Richard C. Shreve, 
as administrators thereof, were not solvent and nblc to pay to 
vour orators such a sum of monev as would divide the said 
ioss and deficiency equally between such of 1he other parties 
to the said covenant, and the said esfafes that remained and 
w·ere solvent and al>le as aforesaid at the said last mentioned 
date and your orators, and that each of 1hem, !he said James JO 
Shreve, Hestore S. Lamb, John Chambers, Richard Jones, 
Nathan Atkinson, Thomas Black, Jonathan Smith, and the 
estate of the said James Newbold, deceased, or that some one 
or more of them, were not and was not severully sol vent and 
able to pay to your orators such a part and proportion of the 
said last mentioned sum of money as would cause an equal 
part and proportion of the said loss and defic:iency to fall 
upon and be l>orne by ench of them. the said first named per-
sons, and the said estate of the snid James Newbold. deceased, 
and each of your orators, and that each of the Fersons last 20 
named, and the said estate, were not solvent and able, on 
the said second day of June, to bear and sus·tain an equal part 
and proporticn of tr,e said loss and deficiency with each of 
vour orators., ,vhereas vour orators have been informed and 
believe, and therefore diarge, the contrary of the said several 
hst mentioned pretenc.es, and each of th0rn, to be true; and 
that so the truth would appear to be, if the said defendants 
would set forth and dist'over the matters and parti,·ulars 
aforesaid, and the discovery which is hereinafter prayed fur, 
but which thev refuse to do. 30 

AnJ your ~rators further charire, that unless the said de-
fendants shall set forth and discover the several matters and 
particulars, of which the discovery is hcrcinbcfore stated to 
be necessary to your or:itors, and which is hereby 1•rnyed, 
your orators will fail and be unable to prove that on the said 
second day of June. the said James Shreve, l(esiorc S. Lamb, 
John Chambers, Richard Jones, Nathan Atkinson, Thomas 
Black, .Jonathan Smith, and the estate of the said James New-
bold, deceased, or that some of them. were severally sol vent 
and able to pay their respective equal p:1rts and proportions 40 
of the said loss and deficiencv, and at other ti Illes thcv give 
out and pretend, that the whole of the said sum of thiriv~five 
thousand dollars, so lo~ned by vour orators to the saici"corn-
pany, with the interest accruing thereon. has been paid to 
your orators, whereas your orators expressly charge that the 

E 
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said sum of thirty-five thousand dollars, or any part thereof, 
has not been paiJ or in anywise satisfied to your orators, and 
that the said interest accruing thereon, or any part thereof, 
has not been paid or in any wise satisfied to your orators, 
except the said sum of one thousand and sixty-seven dollars 
and fifty cents, hereinbefore particularly slated, and the said 
sum of one thousand and seventy-nine dollars and sixty-one 
cents, recei,·ed by your orators f;·om the said sheriff as afore-
said; and sometimes they pretend and give 01,1t that the whole 

10 or some part of the said less and deficiency has been paid, or 
in some way satisfied to your orators, the contrary whereof 
your orntors expressly charge to be true. 

And at other times they pretend and give· out that your 
orators, or some, or one of them, have or has received from 
the profits and receipts of the said railroad, and from other 
sources, divers large sums of money, in full or part payment 
and satisfaction of the said sum of thirty-five thousand doilars-
so loaned as af"oresaid, and of the interest accruing thereon, 
or in full or part payment of the said loss and deficiency, 

20 whereas your orators expressly chrrrge the contrary thereof 
to be true. All which actings and pretences of the said de-
fendants arc contrary to equity and good conscience, and tend' 
to the manifest wrong ard injury of your orawrs. In tender 
cims,deration whereof, and fvrnsrnuch as your orators are, 
remediless in the premises by the strict rufe·s of the commo11 
law, and cannot have ad~quate remedy except in this Honor--
able Court, where m~tters of this nature arc properly cogniza-
ble and rclievalile. 

To the end, therefore, that the said defend.ants and their-
30 confederates, when discovered, may full, true, and perfect an-

swer make to the premises upon their several and respectirn·· 
corporal oath, according to the best of their knowledge, infor-
mation, and belief, as if the sarne were herein ag11in set forth, 
and they, and each and every of them, distinctly~and specially 
interrogated thereto; and more especially that the said de-
fendants, and each and every of them, may set forth and dis-
cover whether, on the said ;econd dav of June, the said Jas. 
Shreve, Itestore S. Lamb, John Chambers, Richard Jones,. 
Nathan Atkinson, Thomas Illack, and Jonathan Smith, were· 

40 solvent, and ahle to pa·y their several and respectirn equaL 
parts and proportions of the said loss and defir-ioncy, or how 
much of the!r said parts and proportions they were severally 
and respcc11vely able to pav, and whether any, or either of 
them, and whieh of them, were solvent and able to pny as la3t 
aforesaid: and whether the estate of the said James Newbold, 
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deceased, at the said last mentioned date, remained and was 
solvent and able to pay the part and proportion of the said 
loss and deficiency to be paid and borne by the said James 
Newbold, or how much thereof; and whether on the said se-
conc.! day of June the said lames Shreve, llestore S. Lamb, 
John Chambers, Richard Jones, Nathan Atkinson, Thomas 
Black, Jonathan Smith, and the estate of the said James l'\ew-
bold, deceased, remained, and were solvent and able to pay 
unto your orators such a sum of money as would divide the 
said loss and deficiency equally between the parties to the said 10 
covenant, other than your orators, then living, and remaining 
and being solvent and able as in the said cov,rnant is men-
tioned, and the estates of such of the said other rarties who 
have died previous thereto, and which remained solvent and 
able as lust aforesaid, and your orators; and whether any, or 
either of them, and whir:h of them, remained, and were solv-
ent and able to pay as last aforesaid. 

And whether ench of tl:em·, the s:iid James Shreve, Restore 
S. Lamb, John Chambers, Richard Jones, Nath3n 1\ tkinson, 
Thomas Illnck, Jonathan Smith, and the cs1a1c of the said 20 
James Newbold, deceased, or any of them, and which of 1hem, 
Temained, and were soh·ent and aLle to pay such a part and 
proportion of the said last mentioned sum of money as would 
cause an equal part and proportion of the said loss and defi-
ciency to fall upon and be borne by ca~h of the said last 
mentioned persons and the said last mentioned estate and each 
of vour orators. 

And whether each of them, the said Inst mentioned persons 
and the said last mentioned estate, and which of them, on the 
said second day of June remained and were solvent and able 30 
to bear and sustain an equal part and proportion of the said 
loss and deficiency with each of your orators, or how much 
and what sum of the said loss and deficiency each of them 
was able to bear and sustain. 

And whether on the said second day of June the snid James 
Shreve, Restore S. Lamb, John Chambers, l\ichard Jones, 
Nathan Atkinson, Thomns Black, Jonathan Smith, and the 
-estate of the said James N"ewbold, deceased, were solvent nnd 
able to pay to your orators the sairl _balance of the said loss 
and deficiency, amounting, as aforesaid, to the sum of thirty- 40 
nine t'housand six hundred and seventy-four dollars and ninety-
four cents; and whether on the said second day of June, each 
·of them, the said James Shreve, Restore R. Lamb, John Cham-
bers, Richard Jones, Nathan Atkinson, Thomas Black, Jona-
than Smith, and the estate of the said James Newbold, de-
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ceased, or some of them. and which of them were solvent and 
able to pay to your orators an equal part and proportion of 
the said balance, or how much and what part thereof each of 
them was able to pay. 

And that the saiJ defendants, and each and every of them, 
may make a full and true discovery of all and eiery of the 
matters and particu'.ars hcreinbeforc stated and inquired after:, 
and that each of the said defendants, James Shreve, Restore 
S. Lamb, John Chambers, ltichard Jones, Nathan Atkinson, 

10 Thomas Black, and the said James Shreve and Barclay 
,Vhite together, as executors of the said Jonathan Smith, de-
ceased, and the said Caleb i':ewhold, junior, and Richard C. 
Shreve together, as the administrators of the said James New-
bold, deceased, ma v be decreed to bear and sustain the said 
Lss and deficiency with each of your orators; and that an 
account may be taken by and under the direction and decree 
of this Honorable Court, of what is juslly due and owing to 
your orntnrs for principal and-interest, upon the said cove-
nant, and that the said defendants may be decreed to pay unto 

20 your orators, by a short d,,y, to be appointed by this Honora-
ble Court, the amount found due to vour oralors on the said 
covenant.as aforesaid; and that each of the said defendants, 
James Shreve, Restore S. L:1rnb, John Chambers, Rickrd 
Jones, Nallian Atkinson, and Thomas Black, and the said de-
fendants, James Shreve and Barclay White together, as exe-
cutors of the said Jonathan Smith, deceased, and the said de-
fendants, Caleb Newbold, junior, and Richard C. Shreve to.-
gether, as :idministrators oft he said James Newbold, deceased, 
may be decreed to pay to your <,rat ors, as aforesaid, an 

30 equal part and proportion of the amount that may be found 
due and owing to your oralors for principal and interest on 
the said covetrnnt as aforesaid; or in case it shall appear by 
the said discoverv, or otherwise, that on the said second day 
of June any; or eithc,r, of the said defendants, James Shreve, 
Restore ::,, Lamb, John Chambers, Richard Jones, Nathan 
Atkinson, and Thomas Black, or the said Jonathan Smith, 
now deceased, or lhe estate of the said James Newbold, de-
ceased, were unable to pay their, his, or its· several and r.e-
spective equal parts and proporlions of the said loss and defi-

40 ciency, that then such of the said defendants, James Shreve, 
Restore S. Lamb, John Chambers, Richard Jones, Nathan At• 
kinson, and Thomas Black, and the executors or administra-
tors of such of the said estates as then remained .solvent and 
able to pay as last aforesaid, may be .decreed t; pay to your 
orators the amount that may be found due and owing to your 
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orators for principal and interest on the said covenant as afore-
said; and that each of the said defendants, James Shreve, 
Restore S, Lamb, John Chambers, Richard Jones, Nathan At-
kinson, and Thomas Black. who shall appear by the said dis-
covery, or otherwise, to have been solvent and able to pay as 
last aforesaid, on the said second dny of June, and the said 
James Shreve a'nd Barclay White together, as executors of 
the said Jonathan Smith, deceased, if the estate of the said 
Jonathan Smith, deceased, shall appear, as aforesaid, to have 
been solvent and able to pay, as last aforcsnid, on the said IO second day of June, and the said Caleb Ncwl,old, junior, and 
~ichard C. Shreve together, as administrators of the said 
James Newbold, deceased, if the estate of tl,e said Jn.mes 
Newbold, deceased, shall appear, as afu~esaid, to have been 
solvent and able to pay, as last aforesaid, on the said second 
day of June, may be decreed to pay to your orators an equal 
part and proportion of the amount that may be found due and 
payable to your orators_ for principa\ and interest upon the said covenant as aforesaid, together wtth the costs and charrrcs 
of your orators in this behal( expended. And that your o~a- 20 tors mny have such further or other relief in the premises as 
the cireumstances and nature of the c.ase may require, and as ma.v be agreeable to equity and good conscience. 

May it please your Honor, the premises considered, to grant 
unto vour orators a writ or writs of subpmna of the State of 
New "lersev, lo he directed to the said James Shreve, Restore 
S. Lamb, john Chambers, Richard Jones, Nathan Atkinson, 
and'] homas Dlack, and to the said James Shreve and Bar-
clay White, executors of the last will and testament of the 
said Jonathan Smith, deceased, and to the said Caleb New- 30 bold, junior, and Richard C. Shreve, administrators of all and 
singular the goods and chattels, rights and credits which were 
of the said James Newbold, deceased, and their confederates, 
when discovered, therein and thereby commanding them and 
every of them, at a certain day, and under a certain penalty 
therein to be expressed, to be and appear before your Honor 
in this Hosorable Court, and then nnd there full, true, and 
perfect answer make to nil and singular the premises, and to 
stand, to abide, and perform such decree as to vour Honor shall seem meet. • 40 

Aud your orators will evet· prny, &c. 
ROBT. D. SPENCER, Solicitor. 
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IN CHANCERY OF NEW JERSEY. 

AMENDED BILL. 

Amendments to tlte Bill nf Complaint in tins cause, made by 
order if the Chancellor. 

Strike out from the original bill of complaint all that follows 
after the words" one thousand eight hundred anJ fo1\v-five," 
in the line of the twenty-third page, and in lieu of the part 
stricken out, insert the words following; to wit: 

And your orators further shew, 1hat after the execution 
10 and delivery of the said covenant, and prior to the said second 

day of June, in the year of onr Lord one thousand eight hun-
dred and forty-five, but at wh<1t precise time they arc not in-
formed and cannot state, 1he said Philip It. Dakin, another 
pnrty to the snid covenant, departed this life intestate, residing 
at the time of his death, as your orators have been iJforrned, 
and believe to be true nnd charge, at Wilmington, in the state 
of Ohin, and that ndrninistration of all and singular the goods, 
chattels, and credits which were of the said Philip R. Dakin, 
deceased, was granted, in due form of law, to Perry Dakin, 

20 of said state, who took upon himself the burthen thereof, and 
afterwards died, .leaving some pa rt of the said goods, chattels 
and credits unadministercd and not fully disposed of, where-
upon a:lministration of all and singular the goods, chattels, 
and credits of the said Philip Dakin, deceased, left unadmin-
istercd and undisposed of as aforesaid, was committed and 
granted, in due form of law, to George Dakin, a defendant 
hereto, who hath taken upon himself the burthen thereof. 

And your oratnrs further shew unto vour Honor, that on or 
about the first day of August, in the year of our Lord one 

30 thousand eight hundred and thirty-eight, the said Jacob Ridg-
way, another party tr, the said coveuant, departed this life in-
testate, and that on the thirtecn 1.h day of August, in the year 
last aforesaid, administration of all and singular the goods, 
chattels, and credits whi1:h were of the said Jacob Ridgway, 
deceased, were duly grontcd by Chnrles M. Harker, Surro-
gate of the said county of Ilnrlington, to Richard Wilkins and 
Lydia H. Hidgway, other defendants hereto, who have taken 
upon themscl ves the burthen thereof. 

And your orators further shew unto your Honor, that on or 
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about the first day of March, in the year ol our Lord one 
thousand eight h~ndred and thirty-ni'nc, the said Amzi B. 
Wood, another party to the said covenant, departed this life 
intestate, residing at the time of his death, as your orators 
have been informed, and believe to be true and charge, at 
Grand Gulf, in the stale of Mississippi, and thnt his father, 
Jonathan Wood, has acted as administrator and collected 
debts due fo the said Amzi B. Wood in his lifetime, and claims 
to have a right to collect the same-but whether letters of ad-
ministration have been granted to the snid Jonathan Wood, or IO 
to anv other person or persons, upon the estate of the said 
Amzi'B. Wood, your orators are ignorant. 

And your orators further shew, that on or about the first 
day of April, in the year ot' our Lord one thousand eight hun-
dred and forty-five, the said Joseph Burr, another party to 
this covenant, departed this life intestate, residing at the time 
of his death, as your orators ha\'e been informed and believe 
to be true, in the city of Philadelphia, in the state of Pennsyl-
vania, and that on the fourteenth day of April, in the year last 
aforesaid, administration of all and singular the goods, chat- 20 
tels, and credits which were of the said Joseph Burr, was 
granted, in due form of law, to Marmaduke l:lurr, another 
defendant hereto, who has taken upon himself the burthen 
thereof. 

And your orators further shew, that on or about the first 
day of January, in the ye~r of our Lord one thousand eight 
hundred and thirty-nine, the said James Newbold, another 
party to the said covenant, departed this life intestate, and 
that on the sixteenth day of .lnnuary, in the year last above 
mentioned, letters of administration· of all and singular the 30 
goods, chattels, rights, and credits which were of the said 
James Newbold, deceased, were duly granted by Charles M. 
Harker, Es~uire, Surrogate of the county of Burlinl.[ton, to 
Caleb NewtJO!d, junior, and Richard C. Shreve, other -defend-
ants hereto, who have taken upon themselves the burthen 
thereof. 

And your orators further shew, that on or about the six-
teenth day of November, in the year of our Lord one thousand 
eight hundred and forty-five, nnd after the said second day of 
June, the said Jonathan Smith, another party to the said cov- 40 
enant, rlcparted this life,, having first duly made, executed and 
published his lost will and testament, in writin", in due form 
?flaw, and.therein and thernbydid, among oth~· things, nom-
mate, co1!st1tute, and appoint your orator, Joseph Smith, to-
gether with the said James Shreve and Barclay White, exe-
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cutors thereof; and that the said last will and testament \\·as 
afterwards, to wil, on the second. day of January, in the year' 
of our Lord one thousand eight hundred and forly•six, duly 
proved by your oralor, Jo,eph Smi1h, and the said James 
Shreve and Barclay \V hite, the executors therein nrlmed, be-' 
fore the Surrogate of the said county of Burlin'~ton, as by a: 
certified copy of the same, and probate thereof, now in the 
custody of your orators, and' ready to be produced when ancf 
where (his Honorable Co1;rt mav direct, or the record there'of, 

IO now remaining in the said Surrogate's office, may more folly 
appear. 

And your orators further shew, that all the other parties to, 
and signers of; the said covenant, were interested as well as 
your orators in aiding the said company to procure the said 
loan of thirt,v-fi ve thousand dollars. :So the understanding 
and agreement between and among all the parties thereto was 
that all should be responsible fur and share equally any loss 
or deficiency that might happen or arise in consequence·of the 
same having been made to or procured for the said company; 

20 and as it was foreseen that before the said loss or deficiency, 
if any should hnpµcn or arise. could be ascerta·ined,. one or-
more of the said parties might become or be unable to pay bis 
or their equal share or shares of such loss or deficiency, it 
was further agreed that such of the said parties to the said 
covenant as should remain solvent and able so to dn, should 
bear and sustain such loss and deficiency equally with your 
orators, or such part or proportion thereof as they may be 
enabled to pay-that is to sa,v, each of the sairr other parties 
who remained solvent and able as aforesaid, should bear and 

. 30 sustain an equal part of the said loss or deficiency, or such 
part or proportion thereof as he· or they might be able to pay, 
with each of your orators. 

And your orators fur1her shew, that on the said second 
day of June, when the said loss and deficiency were ascer-
tained, the parties to the said covenant, other than your ora> 
tors, who then remained and were solvent and able, as in the 
said covenant hereinbefore set out is particularly mentioned 
and expressed, and the estates of such of the said other par-
ties who had died previous thereto, which remained solvent 

40 and able as aforesaid, became and were, and from thence 
next hitherto have been, and still are, liable and bound to bear 
and sustain the said luss and deficiency equally with your 
orators, that is to say, that each of the said other parties, and 
each of the said estates, at the said last mentioned date re~ 
maining and being sol vent and able as aforesaid, became and 



41 

were, and from thence next hitherto have been, and still are, 
liable and bound to bear and sustain an equal part and pro-
portion of the said loss and 'deficiency with each of your ora-
tors, or some part thereof; and that on the said second day or· 
June, such of the said other parties, and such of the said es-
tates, as then remained and were solvent and able as afore-
said, became and were, and from thence next hitherto have 
been, and still are, liable and bound to pay to your orators 
such a sum of money as would di ride the said loss and defi-
ciency equally between such nf the said other parties, and IO 
such of the said estates, as at the said last mentioned date re-
mained and were solvent and able as aforesaid, and your ora-
tors, each of the said other parties and estates last mentioned 
being bound and liable to pay to your orators such a part and 
proportion of the said la.st mentioned sum of money as would 
cause an equal part and proportion of the said loss and de-
ficiency to fall upon and be borne by each of the said last 
mentioned other parties and estates remaining and being sol-
vent and able as aforesaid, with each of your orators, or some 
part thereof. And your orators further show, that upon the 20 
solvency and ability of the said other parties to the said cove-
nant, who were living, and of the estates of those who were 
deceased, at the time, in the manner, and to the extent afore-
said, depend their liability to your orators on the said cove-
nant, and their obligation to pay to your orators their several 
and respective parts and proportions of the said loss and de-
ficiency, while upon the number of the said other parties, and 
of the said estates remaining solvent and able as aforesaid, 
depends the amount of the parts and proportions of the said 
loss and deficiency to be borne and sustained by each of your 30 
orators, and to be paid to your orators, and to be borne and 
sustained by each of the said other parties, and of the mid 
estates remaining and being solvent and able as aforesaid; 
that the solvency and ability of a party, or any estate, to pay 
a specified sum of money at any particular or stated time, 
except in extreme anrl notorious cases, is a fact exclusively 
in the knowledge of the party himself, or of the executor or 
executors, administrator or administrators, of the said estate, 
and is not capable of proof by another party; that the solvency 
and ability of the said other parties to the said covenant, or 40 
of some of them, and of the said estates, or some of them, to 
pa_y their several and respective parts and proportions of the 
sa_1d _loss and deficiency to your orators, are facts exclusively 
within the knowledge of the said other parties themselves, 
severally and respectively, and of the executors and adminis-

F 
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trators of the said estates, severally and respectively, and 
cannot be proved by your orators, except in the extreme and 
notorious cases liereinafter mentioned, without a discovery 
from the said other parties themselves, severally and respect-
ively, and from the said executors and administrators respect-
ively. 

And your orators further shew unto your Honor,. that they 
have been informed and believe, and therefore charge the 
fact to be, and that the same will appear by a discovery from 

10 the defendants here, and that on the said second day of June, 
the said James Shreve, Restore S. Lamb, John Chambers, 
Richard Jones, Nathan Atkinson, Thomas Black, Chalkley 
Atkinson, Clayton G. Atkinson, Timothy Field, Thomas 
Haines, Jonathan Scattergood, and John P. Bispham, and the 
estates of Philip Dakin, Joseph Burr, Amzi B. Wood, Jacob 
Ridgway, and James Newbold, respectively, were solvent, 
and able to pay their several and respective parts and pro-
portions of the said loss and deficiency, or some part or pro-
portion thereof. 

20 And your orators further shew unto your Honor, that at 
the time of the filing of this bill, they are informed and be-
lieve, and therefore charge, that each of them, the said James. 
Shreve, Restore S. Lamb, John Chambers, Richard Jones, 
Nathan Atkinson, Thomas Black, Chalkley Atkinson, Clayton 
G, Atkinson, Timothy Field, Thomas Haines, Jonathan Scat-
tergood, and John P. Bispham, and the estates of each of 
them, the said Philip Dakin, deceased, Joseph Burr, deceased,. 
Jacob Ridgeway, deceased, Amzi B. Wood and James New-
bold, respectively, were bound and liable to bear and sustain 

30 an equal part and proportion of the said loss and deficiencv 
with each of your orators. • • 

And your orators further shew unto your Honor that no 
part of the said principal sum of thirty-five thousand dollars, 
so loaned by your orators to the said company, as expressed 
and mentioned in the condition of the said obligation, and in 
the proviso of redemption of the said indenture of mortgage, 
and in the said covenant so given to your orators as afore-
said, has been paid by the said company, or by any other per-
son or persons for said company to your orators or either of 

40 them, or to any other person for their or either of their use. 
And that _no part of the interest money accruing upon said, 
loan of thirty-five thousand dollars has been paid to your ora-
tors, or to any or either of them, or to any other. person or 
persons for their or either of their use, exc.ept the sum of one 
thousand and sixty-seven dollars and fifty cents, paid in the 
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_year of our Lord one thousand eight hundred and thirty-five, 
-as herein before stated. And that your orators have not, nor 
has any or either of them, or any other person or persons for 
their or either of their use, received from the said railroad 
lands, premises, materials, dividends, proceeds, profits and 
corporate property of the said company so mortgaged to 
your orators as aforesaid, or from anv or either of them, or 
from any other source whatever, for 01: on account of the said 
loan of thirty-five thousand dollars and the intere~t accruing 
thereon, any further or other sum of money than the said sum IO 
of one thousand and seventy-nine dollars and sixty-one and a 
quarter cents, received from the said corporate property of 
the said company so sold as aforesaid. But, on the contrary, 
your orators expressly charge that the whole of the said loss 
and deficiency, amounting, on the said second day of June 
aforesaid, to the sum of fifty-four thousand five hundred and 
fifty-five dollars and eighty-nine cents, remains wholly unpaid 
and unsatisfied, which said sum or loss and deficiency is to 
be borne ratably or equally by the said defendants and the 
complainants according to the time, true intent and meaning 20 
of the said agreement herein before recited and set forth. 

And your orators further shew unto your Honor that 
whether, on the said second day of June, the said James 
Shreve, Restore S. Lamb, John Chambers, Richard Jones, 
Nathan Atkinson, Thomas Black, Chalkley Atkinson, Clayton 
G. Atkinson, Timothy Field, Thomas Haines, Jonathan Scat-
tergood and John Bispham, and the estates of the said Philip 
Dakin, Joseph Burr, Amzi B. Wood, Jacob Ridgway and 
James Newbold, respectively, remained and were solvent and 
able to bear and sustain an equal part or proportion, or any 30 
part or proportion of the said loss and deficiency with your 
orators, are facts exclusively within the knowledge of the de-
fendants to this bill. And your orators are advised that they 
cannot safely proceed in any action, either at law or in equitv, 
to recover the monies due to them upon and by reason of 
said deed of covenant, and for and on account of the said 
loss and deficiency, without a discovery from the said James 
Shreve, Restore S. Lamb, John Chambers, Richard Jones, 
Nathan Atkinson, Thomas Black, Chalkley Atkinson, Clayton 
G. Atkinson, Timothy Field, Thomas Haines, Jonathan Scat- 40 
tergood and John Bispham, respectively; and from Caleb 
Newbold, junior, and Richard C. Shreve, as aclministrators of 
the said James Newbold, deceased, and from James Shreve 
and Barclay White, as executors of the said Jonathan Smith; 
deceased, and from George Dakin, administrator, de bonis 
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non, of all and singular, the rights, credits and effects which 
were of the said Philip R. Dakin, deceased, and from Richard 
Wilkins and Lydia H. Ridgway, administrator and adminis-
tratrix of all and singular, the goods and chattels, rights, 
credits and efiects which were of Jacob Ridgway, deceased, 
and from l\Iarmaduke Burr, administrator of all and singular, 
the rights, credits and effects which were of the said Joseph 
Burr, deceased. 

And your orators further shew unto your Honor that they IO have applied to the said defendants to pay their equal propor-
tion of said loss and deficiency, or such pan or proportion 
thereof as they are respectively liable or able to pay to your 
orators. But more so, it is, may it please your Honor, that 
the said defendants, combining and confederating to and with 
divers other persons, at present unknown to your orators, 
whose names, when discovered, your orators pray may be in-
serted in this, their bill, with proper and apt words to charge 
them, sometimes give out and pretend that the whole of the 
said sum of thirty-five thousand dollars so loaned by your 

20 orators to the said company, with the interest accruing there-
on, has been paid to your orators; the contrary whereof your 
orators charge to be true. And sometimes tile said defend-
ants give out and pretend that the whole or some part of the 
said deficiency has been paid or satisfied to your orators; the 
contrary whereof your orators charge to be true. 

All which actings and doings and pretences of the said de-
fendants arc contrary to equity and good conscience, and tend 
to the manifest wrong and injury of your orator. 

In tender consideration whereof and forasmuch as your ora-
30 tors are altogether remediless in the premises and cannot have 

adequate relief save in this Honorable Court, where matters of this kind are cognizable and relievable. 
To the end, therefore, that the said defendants and their 

confederates, when discovered, may full, true, and perfect an-
swer make to all and singular the premises, upon their seve-
ral and respective corporeal oaths, as fully and particularly 
as if the same were herein again repeated, and they interro-
gated thereto paragraph by paragraph; and more particularly whether on the second day of June, in the year of our Lord 

40 one thousand eight hundred and forty-five, the said James Shreve, Restore S. Lamb, John Chambers, Richard Jones, 
Nathan Atkinson, Thomas Black, Chalkley Atkinson, Clayton 
G. Atkinson, Timothy Field, Thomas Haines, Jonathan Scat-
tergood, and John Bispham, and Caleb Newbold and Richard 
C. Shreve as administrators of said James Newbold, deceased, 
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and James Shreve and Barclay White as executors of said 
Jonathan Smith, deceased, and George Dakin, administrator 
de bonis non, of all and singular the rights, credits, and 
effects which were of said Philip Dakin, deceased, Richard 
Wilkins and Lydia H. Ridgway. administrator and adminis-
tratrix, all and singular the goods and chattels, rights, credits 
and effects which were of Jacob Ridgway, deceased, and 
Marmaduke Burr, administrator of all and singular the goods 
and chattels, rights, credits, and effects which were of Joseph 
Burr, deceased, Jonathan Wood, administrator of all and sin- IO 
gular the goods and chattels, rights, credits, and effects which 
were of An1Zi B. Wood, deceased, remained and were solvent 
and able to pay unto your orators such a sum of money as 
would divide the said loss and deficiency equally between the 
parties to the said covenant other thao your orators then liv-
ing and remaining solvent and able as in the said covenant is 
mentioned, and the estate of such of the said other parties"who 
had died previous thereto, and which remained solvent and 
able as aforesaid, and· your orators; and whether any or 
either of them, and which of them, remained and were solvent 20 
and able to pay as last aforesaid; and whether the said James 
Shreve, Restore S. Lamb, John Chambers, Richard Jones, 
Nathan Atkinson, Thomas Black, Chalkley Atkinson, Clayton 
G. Atkinson, Timothy Field, Thomas Haines, Jonathan Scat-
tergood, and John Bispham, and the estate of James Newbold, 
deceased, and of Jonathan Smith, deceased, and of Philip R. 
Dakin, deceased, and of Jacob Ridgway, deceased, and of Jo-
seph Burr, deceased, and of Amzi B. Wood, deceased, re-
mained and were solvent and able to pay such a part and pro-
portion of the said last mentioned sum of money as would 30 
cause an equal part and proportion of the said loss and defi-
ciency to fall upon and be borne by each of the said last men-
tioned persons and the said last mentioned estates and each of 
your orat@rs, and if not which of them became insolvent, and 
when. 

~nd that each of the said defendants may be decreed to pay 
their respective proportions of the said loss or deficiency 
which, according to the true intent and meaning of the said 
covenant and article of agreement they may be liable to pay, 
and which, according to equity and good conscience, they 40 
ought to pay, or for which, by the decree of this Honorable 
Court, they may be found liable to pay. . 

And that an account may be taken, under the direction of. 
this Honorabl~ Court, of what is justly due and owing to your 
orators for principal and interest upon the said covenant; and 
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that the said defendants may be decreed to pay to your ora-
tors, by a short day to be appointed by this Honorable Court, 
the amount found due to your orators in said covenant and 
article of agreement, and that your orators may have such 
other and further relief in the premises as your Honor shall 
deem meet, and as shall be agreeable to equity and good con-
seience. 

May it please your Honor to grant unto your orators the 
State's writ of subprnna, to be directed to James Shreve, Re-

10 store S. Lamb, John Chambers, Richard Jones, Nathan At-
kinson, Thomas Black, Chalkley Atkinson, Clayton G. Atkin-
son, Timothy Field, Thomas Haines, Jonathan Scattergood, 
John Bispham, Jonathan Wood, administrator of Amzi B. 
Wood, deceased, and to Caleb S. Newbold, junior, and Rich-
ard C. Shreve, administrators of James Newbold, deceased, 
and to James Shreve and Barclay White, executors of Jona-
than Smith, deceased, and to George Dakin, administrator of 
Philip Dakin, deceased, and to Richard Wilkins and Lydia 
H. Ridgway, administrators of Jacob Ridgway, deceased, and 

20 to Marmaduke Burr, administrator of Joseph Burr, deceased, 
commanding them, and each of them, under a certain penalty, 
to be and appear in this Honorable Court on a certain day 
therein to be named, and to stand to and abide such decree in 
the premises as to your Honor shall seem equitable and just . 

. And as in duty bound, your orators will ever pray, &c. 
R. D. SPENCER, 

Solicitor and Counsel with Complainant. 

ANSWER. 

IN CHANCERY OF NEW JERSEY, 

30 The Answer of James Shreve, Restore S. Lamb, John Cham-
bers, Nathan Atkinson, Thomas Black, James Shreve and 
Barclay Wltite, executors of Jonathan Smith, deceased, Ca-
leb Newbold and Richard C. Shreve, administrators of James 
Newbold, deceased, to the Bill ef Complaint of John Black 
and others, complainants. 

These defendants, now and at all times hereafter saving 
and reserving to themselves all manner of benefit and advan-
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tage of exception to the many errors and insufficiencies in the 
said bill of complaint contained, for answer thereunto, or unto 
so much and such parts thereof as they are ad vised is mate-
rial for them to answer unto, they answer and say :-They 
admit the passage of the said several acts of the Legislature, 
and supplements, with the sections therein contained, as set 
out in said bill, but for greater certainty as to the contents 
thereof; beg to refer to the same when they shall be severally 
produced in court; that the said" The Delaware and Jobs-
town Rail or McAdamized Road Company," was duly or- 10 
ganized, and went into operation under and by virtue of said 
act; that said company became much embarrassed for want 
of funds, and that on or about the time named in the bill, a 
meeting of a number of the stockholders was holden, (but 
whether upon legal notice to all of said stockholders is to them 
unknown,) for the purpose of devising means to relieve said 
company from its difficulties; at which said meeting these 
defendants admit that a number of said stockholders were 
present, as is entered iri the .book of minutes of the said com-
pany, but who, and how many, these defendants are ignorant. 20, 
They further admit, that at said meeting the financial affairs 
of said company, with the then condition of said work were, 
examined and considered; that these defendants cannot now, 
from memory, say whether the precise sums mentioned in the 
bill as the debts and liabilities of the company, with the esti-
mate for its completion, are correctly set out, but beg to refer 
to the books and papers, when produced, for greater certainty 
on these points. That they believe that the road and works 
were, at or about the time in said bill mentioned, in the con-
dition substantially as in said bill is described. That they 31) 
cannot answer, from memory, as to the exact amo1rnt of re-
ceipts and disbursements at that date, of said company, btlt 
beg to refer, and reference to all these matters, to the books 
and ~ther _papers, when the same shall be produced in court, 
and likewise to a further statement on this subject hereinafter 
contained. They in like manner admit generalJy that the 
amount, within a comparatively small balance in the treasury, 
had been expended and the road and works not completed, 
but when and how expended, and of the details, they cannot 
answer with accuracy, but refer to the books, papers, and 4() 
vouchers, when the same shall be produced in court. And 
t~ese defendants further admit, that the said company, with a 
view to the completion of said road, resolved that a loan of 
money must be made, to the amount of thirty-five thousand 
dollars, and that a committee was named to negotiate said 
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loan on the credit of said company; that said committee af-
terwards reported that said loan could not be made on these• 
curity of said road; that ther@upon, to wit, on the twenty• 
third day of January, in the year of our Lord one thousand 
eight hundred and thirty-five, it was resolved, and so entered 
in the minutes, that it was agreed "by the stockholders, that 
John Black, Joseph Smith, and Benjamin Jones do, by their 
joint obligation, get the sum of thirty-five thousand dollars, 
and that they have a mortgage on said road delivered to them, 

IO and_ that the remaining stockholders execute a joint bond to 
the said persons so loaning the money, as security to them in 
case of any losses sustained by said loan, each one to bear his 
proportion of the loss," and Thomas Haines, secretary, was 
appointed to have the necessary papers drawn and ready for 
examination at the next meeting; at which said next meeting, 
to wit, on the second of February, in the year of our Lord 
one thousand eight hundred and thirty-five, the said mortgage, 
bond, and covenant were reported for examination, and the 
same were sanctioned and adopted; and thereupon the said 

20 bond and mortgage were then and there executed and deliv• 
ered by said company, as set out in the bill of complaint, and 
pursuant to the resolution of said company herein before recited 
and set forth; but the said covenant to indemnify was not 
then and there executed and delivered by the stockholders of 
said company, a part only of whom were present at said 
meeting. That a covenant or agreement, bearing the same 
date, February second, eighteen hundred and thirty-five, was 
executed at a subsequent day or days by the persons named 
in the bill, of the general tenor and effect set out in the bill, 

30 but for greater certainty as to the contents of these papers, 
respectively, these defendants- refer to the same when they 
shall be produced in court. 

And these defendants further answering, say, that the said 
resolution hereinbefore recited was the only resolution passed 
by said company or stockholders as to the mode of indemnity 
to be given to said complainants, and that each of said com-
plainants were not only bound to know but did know thereof. 
And these defendants severally answering, each for himself, 
Barclay White as executor, and Caleb l.',ewbold, junior, and 

40 Richard C. Shreve, administrator, as to the best of their know-
ledge, information, and belief, avers that as well at the time 
of the passage and entry in the minutes of the a hove resolu-
tion for the execution of said covenant and agreement as 
aforesaid, as at the time of the execution thereof it was ex-
pressly. understood and agreed by and between the parties 
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thereto that the same was to be executed bv all the stockhold-
ers of said company, and that the same was not to be obliga• 
tory and binding on such as did execute, until it was so exe-
cuted by the olher stockholders; that the said complainants 
were cognizant of and parties to this agreement, and these 
defendants aver that said covenant to indemnify never was 
and never could have been delivered as a binding agreement 
until the other stockh9lders executed the same. That in point 
of fact only tv,enty-one out of thirty-seven stockholders exe-
cuted the same, and these, not at one and the same time, but 10 
at different times. That many of those who did sign, as well 
as those who refused to sign, were urger! to execute on the 
special ground that the same was to be binding only on those 
who did execule. in the event of its execution by all. 

And the said John Chambers, one of these defendants, an-
swering for himself, says that he especially objected to exe-
cuting said covenant, and that he utterly refused to execute 
the same until he was informed by the said John Black that 
all were to execute said paper, and that he, the said John 
Chambers, was the only stockholder who refused to execute 20 
it, and that the whole matter was little more than a form, in-
asmuch as the corporate property, which was the primary 
fund, was amply sufficient to secure the debt, and that he 
never would have executed said paper but for such represen-
tations. 

And these defendants further answering, say, that they be-
lieve the original covenant or agreement, (to which they refer 
themselves,) when produced in court, will show upon its face 
that blank space was left in said agreement for insertion of the 
names of the other stockholders. And these defendants insist 30 
that the attempt on the part of said complainants to enforce 
said agreement against them, being a part only of said stock-
holders, is unjust and fraudulent, and that said agreement is 
not, under the circumstances, binding either in law or equity 
against these defendants, or either of them, but the same, as 
to them and each of them, is ulterly void and of no eflect. 
And these defendants claim the same benefit hereof as if they 
had pleaded the same. 

And the said defendants further answering, say, that al-
though the said agreement purports to be given to secure a 40 
loan then actually made by the complainants to the said in-
corporated company, yet in point of fact no loan had at the 
date or at the exe~ution thereof, been made; and it was not 
un1il the ninth ot March, in the year ot our Lord one thousand 
eight hundred and thirty-five, that the said John Black report• 

G 
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ed said loan as made, and tho moneys ready for said com-
pany. 

And the said Thomas Black, one of these defendants, (the 
then treasurer of said company, and none other havi'lg at any 
time since been appointed in his stead,) answering for himself, 
positively, and the other defendants according to the best of 
their knowledge, information, and belief, say, that out of the 
said sum of thirty-five thousand dollars. reported as ready by 
said committee, and alleged to have been advanced by said 

IO complainants to said company, only about eleven thousand 
two hundred dollars came into the hands or possession and 
control of said Thomas Black, treasurer as aforesaid, where 
by the rules and by-laws of said company it should have come. 

, And these defendants submit that tho said complainants, and 
neither of them, had any right themselves to appropriate and 
apply said moneys, if they did so appropriate and apply the 
same; and as the moneys were not advanced at the date or 
execution of said bond, they are bound to account in detail as 
to when and how said advance was made and if the same were 

20 disbursed by them, or either of them, how such disbursement 
was made, if pretended to be made, for and in behalf of the 
company, and upon what authority, if any, and which said 
authority is expressly denied. 

And the said defendants further answering, humbly insist, 
that at-the time of the execution of said covenant it was repre-
sented by the said John Black, president of said company, 
and so understood by these defendants, or such of them as 
were privy thereto, that the said mortgage before referred to 
was a lien, and was meant and intended to be a lien not only 

30 on the lands and real estate, but on the materials of said road 
and all its chartered rights and·privileges, without which the 
lands and materials were comparatively valueless; that it was 
with this· view that he, the said Black, in behalf of himself and 
co-complainants, insisted that the corporate property would 
pay the loan, although he and his associates would not ad-
vance any more money unless the other stockholders would 
come in with them. That the said John Black is a man of 
much intelligence and business experience, and these defend-
ants, or such of them as executed said agreement, believed 

40 that his representations as to the lien of the mortgage as afore-
said, were true, and in that confidence executed said agree-
ment, under the full impression and belief that the said corpo-
rate property, franchises, &c., were all bound for the repav-
ment of said loan before they could be called upon for any 
deficiency. And these defendants in~ist that if they have been, 

I 

Ii 
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-led into error and mistake on this subject, the said complain-
ants have no right to call upon them to respond on said cov-
enant. 

And these defendants further answering, say, that they be-
lieve the said company did mean anrl intend to mortgage 
their entire corporate property, franchises, &c., (although the 
said John Black may have known that such was not, per se, 
the legal operation of said mortgage,) and these defendants 
now insist, that if said agreement has, under the circum-
stances, any validity against them, then that the said com- 10 
plainants are first bound to show that they have exhausted the 
said mortgaged premises-the primary fund-as meant and 
intended as well by said company as by these defendants. 
That this could only be done by a decree to sell the real es-
tate outside of the road, anrl to sequester the road itself, with 
its appurtenances, its revenues and profits, if the same were 
making rerenues and profits; or if the same were not, by pro-
ceeding against the same as creditors against an insolvent 
corporation, or by application to the legislature for a special 
act, as in other cases, to sell and transfer the same; that no 20 
such proceeding or proceedings have at any time been insti-
tuted, but the said company is yet, as these defendants are ad-
vised and believe, an existing body corporate, yet legally in 
the possession and ownership of said road and franchises; 
and that no attempt has been made to sell or otherwise dis-
pose of said franchises, with a view to a credit on said loan, 
and that the road itself, with t'1e materials thereupon, being a 
public highway, was not and could not, as these defendants 
are advised and believe, nor could any dividends, tolls, and 
profits be levied upon or sold by the sheriff under and by vir- 30 
tue of the execution referred to in the complainants' snid bill 
of complaint; that the whole proceeding thereupon for all 
purposes meant and intended by the parties to said covenant, 
were absolutely void, and no part of said primary fund was 
fairly applied to the settlement and payment of said loan. 

And these defendants further answering, say, that one of the 
covenants in said indenture of mortgage was that the proceeds 

· and profits of said railroad should be first applied to the in-
terest of said loan semi-annually .from the date of said inden-
ture of mortgage, and that no dividends should be made, or 40 
other profits, until all the interest due on said loan at the time 
of said dividend should be satisfied, meaning and intending 
thereby to make the interest on said loan a prior lien on the 
profits of said road, and to have the proceeds thereof, after 
,payment of the current debts and expenses, entirely appropri-
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ated, if necessary, thereunto. And these defendants aver that 
the performance of this covenant in said indenture of mort• 

• gaae was a condition precedent to any right of said complain-
ants to call on these defendants to answer upon said cove-
nants. And the said defendants aver that such condition pre-
cedent never was performed, but that on the contrary the said 
company, by and with the express approbation, consent, and 
agreement of the said complainants, and without authority 
from the several defendants, did appropriate large sums of 

10 money, the proceeds and profits of said road, af\er payment of 
its current expenses, to the extension thereof, and to the build-
ing of wharves, and for other purposes, in the nature of divi-
dends and profits, not contemplated in said covenant to in-
demnify, and against the express agreement and stipulations 
in said mortgage contained; and did likewise offset tolls 
al!ainst debts accrued subsequent lG said alleged loan, and pay 
off old outs.landing debts and obligations to other persons not 
contemplated by said parties, and in direct violation of said 
condition precedent. And these defendants, with a view to 

20 specifying to some extent the general nature of these objec-
tions with more accuracy, show to the court that the receipts 
of said company for tolls from April, eighteen hundred and 
thirty-five to the twenty-eighth of February, eighteen hundred 
and forty-five, both inclusive, (including twenty-six dollars and 
twenty-five cents, rent, &c.,) were twenty-nine thousand nine 
hundred and forty-four dollars and twenty-seven and three-
quarter cents, as nearly as they can at present specify the 
same, but for greater certainty they refer to the books and 
papers. That the disbursements of the company during the 

30 same time were nineteen thousand eight hundred and thirty-
five dollars and sixty-seven cents only, leaving the clear nett 
proceeds of said ten years ten thousand one hundred and eight 
dollars and sixty and a quarter cents, to be credited on said 
loan. That the receipts of said company for tolls through the 
months of March, April and May, in the year of our Lord 
one thousand eight hundred and forty-five, were five hundred 
and fifty-seven dollars and eight and a half cents, and its 
charge fpr disbursements during the same time were four hun-
dred and thirty-nine dollars and seventy-seven and a quarter 

40 cents, leaving a balance of one hundred and eighteen dollars 
and thirty-one and a quarter cents only to be credited on said 
loan. But these defendants further show that the above is the 
statement and claim of the company 0nly, and they aver, and 
expect to be able to prove, that the tolls, &c., were larger than 
above stated, and that in the disbursements are included large 
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sums of money which should not have been so disbursed, but 
credited on said loan as aforesaid. . 

And these defendants further answering, say, that these and 
other large sums of money from like and other sources, were 
applied by said company, with the approbation, consent and 
agreement of said complainants, and without authority of 
law, to the extension of said road from the mouth of Craft's 
creek, the terminating point named in the charter, to a point 
on the Delaware river, entirely beyond the limits of the ~har-
ter of sQ.id company, and beyond the limits designated in said 10 
mortgage as the terminating point of said road; that instead 
of appropriating the fund for the completion of the road 
designated in the mortgage, they appropriated the same, or a 
large part thereof, if appropriated at all, to the building and 
completing a road outside of, and not covered by s'.lid mort-
gage security; and with the like approbation, agreement and 
consent of said complainants, and without the authority of 
the defendants respectively, the said company paid off a large 
amount of old debts, constructed wharves beyond the limits 
of said charter, and did other matters and things without 20 
right, and in violation of the conditions precedent in said 
covenant and mortgage herein bgfore referred to. And these 
defendants further answering, say, that a majority of them 
had comparatively small interests, and therefore little control 
in the affairs and direction of said company; that the said 
John Black, one of said complainants, held a larger amount 
of the stock of said company than the aggregate stock of all 
these defendants; that he, the said Black, was the president 
of said company, and the largest stockholder therein. That 
the business of said company was generally transacted by the 30 
said president and a board of directors, and such of these de-
fendants as were stockholders merelv had little or no concern 
t~erewith; and these defendants, each and every of them, in-
sist that the said covenant on their part, if binding at all un-
der the circumstances, was a personal contract to indemnify 
the c_omplainants, collateral to and in aid of the mortgaged 
pr:m1ses, and the several covenants in said mortgage con-
tamed; and that neither the sa·id company, nor the said com-
plainants could, by any conduct or agreement between them 
subsequent to the execution of said covenant to indemnify, 40 
vary the rights or obligations of the parties thereto. That 
the sa,d complainants, and more especial-ly the said John 
Bla~k, one of them, were the principal conductors of the 
bus,~ess of said company, and had heavy interests therein, 
and m the extension the,reof, and objects to answet· in which 
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the other stockholders and signers of said covenant did not 
equally participate; and these defendants answering, sever-
ally, insist that the failure upon the part of said company, by 
and with the consent and agreement of said complainants, to 
appropriate the proceeds of said principal or primary fund, 
and 10 keep the said covenants in said mortgage contained, is 
a bar against any and all claim against these defendants or 
either of them, upon the collateral agreements before referred 
to, as well in a court of equity as in a court of law. 

rn And these defendants further answering say, that if this 
honorable court shall consider that the said matters, as be-
fore stated, are not a bar against said complainants' suit, then 
they respectfully submit and insist that the said complainants 
are bound to show the amount of said alleged loan which ac-
tually came into the hands of said company, or its agents 
lawfully authorized; likewise the amounts which were re-
ceived, or might have been received by said company, for 
tolls and profits, and which were misapplied as aforesaid with 
the consent and by the agreement of the above complainants, 

20 and that the said sums, as well as other sums which upon a 
foll acco,,mting may seem right, be credited upon said loan to 
said company, before these defendants, or either of them, are 
called upon to respond for any deficiency. 

And these defendants furth~r answering, admit, that the 
said complainants, under pretence of a foreclosure of said 
mortgage, as referred to in the bill, did attempt to sell, as 
they are informed and believe, said mortgaged premises ; that 
the same were struck off to one Richard Jones, a son of Ben-
jamin Jones, deceased, which said Benjamin was one of these 

30 complainants; that said Richard Jones purchased, as these 
defendants believe, in behalf of. himself and the complainants, 
@r one of them, or 4pon an understanding to be consummated 
at some day or time after said purchase; that the decree upon 
which said sale and purchase was made, was a "decree pro 
confesso" against said company, and to which these defend-
ants were not parties, excepting only the said Thomas Black, 
and the administrators of James Newbold and Jonathan 
Smith, who were named therein and summoned merely as 
subsequent creditors, but did not appear and defend said suit; 

40 that the said decree, and the said sale, so far as respects said 
road and the materials thereupon, or the dividends, rents, and 
profits thereof, or as respects the rights and interests of these 
defendants therein, are, as these defendants insist, wholly in-
operative and void, and these defendants further answering, 
show m,to the court that the said complainants, and the said 
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Richard Jones, prior to said pretended sale and purchase, 
were distinctly informed, as these defendants charge and be-
lieve, that the said proceedings and sale would give no title 
to said road, or dividends, or authorise the removal or inter-
ference with the iron or other materials of which the same 
was constructed, and the opinions of counsel learned in the 
law to that effect were shown, but that the said complainants 
and the said Richard Jones, with full knowledge of all the 
facts connected with said mortgage, decree, and sale, per-
sisted, in defiance of the rights of these defendants, and of the 10 
opinions of counsel as aforesaid, to make such sale and pre-
tended purchase as aforesaid; that owing to the understood 
facts, as these defendants believe, that the said sale would 
give no legal right in said property, the same was bid off for 
the smnll sum of one thousand and fifty dollars, as named in 
the bill, when the iron and timber alone were worth, as these 
defendants believe and charge, the sum of at least ten thou-
sand dollars; and these defendants are further informed and 
believe, that the said. Richard Jones, and those associated 
with him, or holding under him, have, subsequent to said 20 
sale, and wholly without right, assumed to remove and take 
away the iron and timber of which said road is composed, 
and to appropriate the same to his and their own use; and 
these defendants submit that the complainants, who were as-
sociated with and took part in the wrongful acts aforesaid, 
by the making of said sale, should acr.ount for the difference 
between the actual value of said propetty and the amount re-
ceived for it, and that the same, with all damages growing 
thereout, and by reason of their improper cond'uct, should be 
carried as a credit to said bond or Joan before these defend- ao 
ants, or either, should be called upon to respond for any de-
ficiency. 

And th~se_ defendants likewise charge, and hope to be able 
to prove, 1f 1t shall become necessary for them to do so, that 
the said complainants, or one of them, have collected and· 
realised other moneys, not credited on said bond, from the· 
sale of said company's lands, and the collection of instalments• 
on the capital stock, and the revenues and tolls uf said com-
pany, which should be credited on said bond ; and these de-
fendants severally answering, expresslv denv that they or 40' 
either of the;", are at all bound by the amount decreed t~ be 
due from said company to said complainants on the decree of 
foreclosure :eferred to in the bill of complaint, and to which 
they and neither of them were parties, (except as aforesaid,} 
and were not summoned or heard in reference thereunto, 
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either in court or before one of the masters thereof, and they 
expressly deny that they are concluded by the action of the 
court between other parties, or by the amount ascertained, 
as is alleged, to be due on the second day of J ur.e, in the year 
of our Lord one thousand eight hundred and forty-five, all 
which alleged ascertainment was, as before said, ex parte, 
and without the assent or concurrence of these defendants; 
and these defendants submit to the court, that their rights, un-
der and in virtue of the said covenant to indemnify, are en-

IO tirely distinct from, and in many respects antagonistical to, 
the rights and interests of said complainants and company. 

And these defendants admit that the said company, after 
the execution of the mortgage first above named, executed 
another mortgage, as they are informed and believe, to Tho-
mas Black, James Newbold, 'lnd Jonathan Smith, but for the 
precise date thereof, as well as the amount secured thereby, 
and what the same covers, they refer to the same, when it 
shall be produced in court; they likewise admit the recovery 
of sundry judgments against said company, as stated in the 

20 bill of complaint. 
And these defendants further answering admit, the deaths 

of the several persons named in the bill, to wil, James New-
bold, Jonathan Smith, Philip R. Dakin, Jacob Ridgwuy, Amzi 
B. Wood, and Joseph Burr, but whether their several execu-
tors and admimstrators (exce{'ting such as are defendants 
hereto) arc correctly set out in said bill, they are ignorant, 
and leave the same tO' be proved, if need be, according to the 
rules and practice of this court. 

And these defendants further answering, admit, that the 
30 subscribers to said covenant were interested with said com-

plainants to procure said loan,-but not equally interested, in-
asmuch as some of said parties were owners of a few shares 
of said stock, while others were owners of many; that the 
said John Black owned, for instance, three hundred shares 
thereof, a.t the par value of fifteen thousand dollars; that Ben-
jamin Jones, another complainant, owned one hundred shares 
thereof, par value five thousand dollars, and the remaining 
complainant, Joseph Smith, owned seventy shares of said 
stock, par value three thousand five hundred dollars; that 

40 these complainants were interested to the full amount of this 
stock, while three others of the subscribers to said covenant 
to indemnify, owned only five shares of said stock, each at 
par value two hundred and fifty dollars, and the defendants 
generally held interests minor to said complainants, and va-
riant generally from each other; that the pretence, therefore, 
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that they were equally interested, if such be the pretence, is 
against the fact, and the attempt lo hold them sev_erally liable 
each for a full proport10n of the losses, and not m reference 
to his exlent of interest, is a«ainst the equity of the case. 

And these defendants seve~ally answering, each for himself, 
and the estates he and they represent, admit, that they believe 
themselves able to answer to the said comµlainants for their 
several shares of all just claims and demands the complain-
ants may have against them, or the estates represented by 
them, under and by virtue of said covenant, and that they 10 
charge and believe that the estates of the several other par-
ties named in the bill are likewise able to satisfv their shares 
severally of all such just claims and demands, and are bound 
to con1ribute thereto, but they submit to the court that the 
only mode of set!ling such question of solvency is by execu-
tion or process of the decree out of this honorable court, if 
the same shall become necessary; that the al,ility of a party 
or an estate to respond, must ever remain uncertain, until the 
am<Junt for which they are to respond is fixed and ascer-
tained, which, as before said, has not in this case been done, 20 
either on the said second dav of June, one thousand eight 
hundred and fortv-five, or at anv other time before or since. 

And these dcfe~d:rnts further answering, deny all unlawful 
confederacy and combination charged in said bill, without 
Iha!, that any other matter or thing material for them to an-
swer unto, and not herein and hereby well and sufficiently 
answered unto, confessed, or avoided, ·traversed, or denied, 
is true, to the knowledge or belief of these defenJants, all 
which matters and things these defendants are ready to aver, 
maintain, and prove, as this honorable court shall direct, and 30 
humbly pray to be hence dismissed with their reasonable 
costs in this behalf wrongfully sustained, &c. 

WM. L. DAYTON, 
Solicitor and ef Counsel with Defendants. 

New Jersey, Burlington county, ss.-James Shreve, John 
Chambers, Restore S. Lamb, Thomas Black, James Shreve 
and Barclay White, executors of Jonathan Smith, deceased, 
Caleb Newbold, junior, and Richard C. Shreve, adrninistra- 40 
tors of .Tames N?wb_old, deceased, severally alleging thcm-
sel_ves to be consc1enl1ously scrupulous of ta kin.~ an oath, and 
hemg by me severally duly affirmed according to law, seve-
rally say, that the matters and things set forth in the within 
answer, so far as they relate to their own acts and deeds are 

ll 
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true, and that so far as the same relate to the acts and deeds of 
any other person or persons, they believe them to be true, &c. 

JAMES S11aEvE, JoHN CHAl\IBERS, 
RESTORE s. LAMB, THOMAS BLACK, 
BJA,rns SHWREVE, I Executors of Jonathan Smith, dcc'd. ARC LAY HITE, 

C1>LEnCNESwnoLn, jr. I Admrs. of James Newbold, dec'd. \ICH. • HREVE, i 
Affirmed and subscribed before me, one of the masters, &c., 

10 this thirteenth day of February, in the year of our Lord one 
thousand eight hundred and fifty-two. 

Jos. B. OLIPHANT, .M. C. C. 

AMENDED ANSWER. 

IN CHANCERY OF NEW JERSEY. 

The further answer of Restore S. Lamb, Thomas Black, 
John Chambers, Nathan Atkinson, Barclay White, executor 
of Jonathan Smith, deceased, Caleb Newbold, junior, and 
Richard C. Shreve, administrators of James Newbold, de-
ceased, and Barclay White, Sarah B. Shreve, and Elizabeth 

20 S. Shreve, executor and executrixes of James Shreve, de-
ceased, to the bill of complaint of John Black, Joseph Smith, 
and Benjamin Jones, complainants. 

These defendants saving and reserving to themselves the 
same benefit and advantage of exception as is prayed in their 
original answer, for a further answer unto said amended bill, 
and the matters contained in the exceptions filed to their said 
answer, they answer and say :-They admit, as heretofore, 
that at the meeting of the directors and stockholders of the 
said Delaware and Jobstown Rail or McAdamized Road 

30 Company, on the ninth of January, in the year of our Lord 
one thousand eight hundred and thirty;five, referred to in said 
bill, that a statement of the a flairs and finances of said com• 
pany were submitted to said meeting, and an entry made in 
the minutes in this form : " An exhibit of the state of the com-
pany's finances was presented, for which see the papers," and 
which is the only entry on the subject of that statement. But 
these defendants were not present at said meeting, nor have 
they any of the papers in their possession to which reference 
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is made in the book of minutes, all of which, as they believe, 
are in the hands of the complainants, or one of them, and to 
which these defendants have had no access: and whether the 
amounts set out in said bill are a true and correct statement 
of the debts, liabilities, and estimates, these defendants arc 
wholly ignorant, and have no means of answering more 
fully and specifically than they have already answered in the 
premises. 

And in further answering, these defendants admit that at 
said meeting last above referred to, there was present, as ap- IO 
pears by an entry in the minutes," John Black, James Shreve, 
Joseph Smith, Jonathan Scattergood, Chalkley Atkinson, Clay-
ton G. Atkinson, and Thomas Haines, directol'S, and a num-
ber ef tlte stockholders;" at which meeting it was resolved as 
follows, to wit: "That a loan of thirtv-five thousand dollars 
be made for the company, and John Black, Benjamin Jones, 
and Chalkley Atkinson were appointed a committee to make 
such loan." That the resolution is so entered in the minutes, 
and it is the only resolution passed upon that subject by the 
meeting, Now these defendants believe, and therefore admit, 20 
that this loan was intended to discharge debts and liabilities 
of the company, and to complete its roa<l ; now whether these 
debts and liabilities were due and owing, in whole or in part, 
to the individual and banking companies named in the bill, 
they have not, at this distance of time, any knowledge. If 
either of them ever knew, and if so, due and owing, whether 
the amounts therein stated are the true amounts so due and 
owing, or whether there are other and additional debts and 
liabilities of the company, these defendants are ignorant. But 
althqugh from lapse of time these defendants have forgotten, 30 
if they ever knew, these details, they submit that the com-
plainants, by the production of papers in their possession, or 
the possession of some of them, may and should prove the 
same, according to the practice of the court. 

And for a further answer, these delendants admit, they 
were informed and believed, that the said John Dlack, Joseph 
Smith, and Benjamin Jones did borrow for the co111pany, and 
on their personal responsibility, the said sum of thirty-five 
thousand dollars, and that to secure the amount, (after a re-
port by the said John Black to the company that it was ready 40 
for them,) they did execute the bond and mortcrage referred 
to, acting upon the matter as if the said thirty-five thousand 
dof!Iars had been directly paid over and advanced to them as 
contemplated, but that in point of fact only part of the money 
wa~ paid over, and tbe balance appropriated without right, as 
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in said original answer is set forth. Now these defendants 
admit thatthe money so lent and advanced and appropria•ed 
was upon the faith of said bond and mortgage, but they deny 
that it was done in the covenant of indemnity in said amend-
ed bill referred to, unless they should procure the same to be 
executed by all the stockholders, the said complainants know-
ing that it was understood by the defendants, and so agreed 
that they were not to be bounci upon said covenant unless it 
was executed by all the stockholders, and knowing that in ad-

10 vancing the money before it was so executed, they incurred 
the hazard consequent thereupon. 

And these defendants further answering, admit that on or 
about the twelfth of July, eighteen hundred and forty-four, 
such decree was made in this Honorable Court, and such 
fieri facias did issue as in said bill is set forth; but for greater 
certainty they refer to the same, when produced in evidence. 

And these defendants further answering, admit that the 
sheriff of the county of Burlington did, on the said second of 
June, eighteen hundred and forty-five, sell the said railroad on 

20 said execution, and the lands, tenements, appendages, and ap-
purtenances, and the materials, dividends, proceeds, and prof-
its, &c., these defendants insisting, as heretofore, that the said 
sale was inoperative and void, &c. 

And these defendants further answering, admit that the 
amount realised on said sale, over and above costs, was only 
one thousand and seventy-nine dollars and sixty-one and a 
quarter cents, to be credited upon said bond and mortgage, 
but they deny that said sale covered all the corporate pro-
perty of' said company under mortgage, which consisted, as 

30 they are advised and believe, of an interest in the franchises 
as well as of the other estate. 

And defendants further answering, admit that the said sum 
of fifly-four thousand five hundred and fifly-two dollars and 
eighty-nine cents was the amount found due the complainants 
(on the foreclosure bill against said company, but not against 
these dHendants,) on the second of June, eighteen hundred 
and forty-live, but they do nnt believe, and th~refore do not 
a~mit. such amount was legally and justly due. They do ad-
mit, however, that a large sum (the amount of which they do 

40 not know, and can learn only by a careful and full accounting 
between the parties,) was justly due and owing to said com-
plainants at that date from said company, and that after cred-
iting the amount of said sale upon said debt, there would yet 
remain a heavy loss and deficiency to fall upon said com-
plainants, of the amount of which they are ignorant; and that 
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they have no knowledge or access lo any papers from which 
to answer as to the matters and things charged in this respect, 
further than as they now and heretofore have. answered. 

And the defendants further "nswering, say, that although 
they believe that other sums over and above those named in 
the bill, to wit: one thousand and sixty-seven dollars and 
ninety cents, and one thousand and seventy-nine dollars and 
sixty-one and a quarter cents, were received, and are yet to 
be credited by said complainants upon their said bond, that 
they are ignorant of the sources and details thereof, to wit: 10 
of the time when, of the persons from whom, and of the seve-
ral amounts, and consequently cannot at present specify the 
same further than as in their original answer; but so believ-
ing, they cannot admit that said sums mentioned in said bill 
are all that the complainants have received or are bound to 
credit upon their said bond-and if they are all they are bound 
to credit as against the company, they are not all they are 
bound to credit in favor of these defendants. 

And in further answering, the defendants, Restore S. Lamb, 
Nathan Atkinson, Thomas Black, John Chambers, Barclay 20 
White, surviving executor of Jonathan Smith, deceased, Caleb 
Newbold, junior, and Richard C. Shreve, administrators of 
James Newbold, deceased, Barclay White, executor, and Sa-
rah B. Shreve and Elizabeth S. Shreve, executrixes of Tames 
Shreve, deceased, each answering for himself and for the es-
tates they severally rnpresent, say, that according to the best 
of their knowledge and belief, they and the estates they seve-
rally represent were solvent and able, on the day named, and 
likewise that Clayton G. Atkinson, another of said subscribers, 
remained and were solvent and able to pay to the complain- 30 
ants upon the said second day of June, eighteen hundred and 
forty-five, such sum of money as would divide the loss and 
deficiency, although the same should amount to the foll sum 
named in the complainants' bill, equally between (he parties 
to the said covenant (other than the complainants,) then being 
and remaining solvent and able, and the estates of the other 
parties who had died previous thereto, and which remained 
solvent and able, and the complainants, and that they all, as 
they believe, at the time named remained solvent and able to 
pay as aforesairl. 40 

And the said defendants further answering, say, that they 
believe the several persons and estates named in the preceding 
paragraph were solvent and able on the day named to pay as 
aforesaid, and that with the exception of the said Clayton G. 
Atkinson they so continue; and that aceording to the 'best of 
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their knowledge and belief the said Clayton G. Atkinson, 
Thomas Haines, and Jonathan Scattergood were then, and 
are now, able to pay a part of their share of the loss; that 
Amzi B. Wood was a stranger, and they knew nothing of his 
estate or his administrator; that the estates of Philip R. Da-
kin, Jacob Ridgway, and John B. Bispham, deceased, and 
likewise Chalkley Atkinson, Joseph Burr, and Timothy Field 
were not, at the day named, and are not now, solvent and 
able to pay such part or proportion of the loss or deficiency 

10 as would cause an equal part or proportion of the loss and 
deficiency to fall upon and be borne by each of the said last 
mentioned estates and persons and each of the complainants, 
though they are not aware that any of them have been de-
clared insolvent; and that those who are named as able to 
bear a part of their said portion of the loss are not, as these 
defendants believe, insolvent, though they cannot, of course, 
state how much they are able to pay; and that as to this 
question of solvency and ability to pay, they have no certain 
knowledge or information. And they respectfully submit that 

20 the said complainants arc bound, under the said covenant, to 
hold them all liable to the extent of thei,· present capacity, (if 
any are so holden liable,) and to prove satisfactorily that such 
as are not now able were not able on the said second of June, 
eighteen hundred and forty-five, if that be the day when the 
court shall consider such loss and deficiency to have been as-
certained, or upon such other day as the said loss and defi-
ciency may be ascertained by the court. 

30 

WILLIAM L. DAYTON, 
Solicitor and of Counsel with Defendants. 

The State of New Jersey, Burlington County, ss.-Restore 
S. Lamb, John Chambers, Thomas Black, Barclay White, ex-
ecutor of Jonathan Smith, deceased, and one of the executors 
of James fjhreve, deceased, Caleb Newbold and Richard C. 
Shreve, administrators of James Newbold, deceased, defend-
ants above named, severally alleging themselves to be consci-
entiously scrupulous of taking an oath, and being severally 
duly affirmed according to law, upon their affirmations say, 
that the matters and things set forth in the above amended 

40 answer, so far as they relate to their own acts, are true, and 
so far as relates to the acts of others, they believe them to be 
true. 

RESTORE s. LAMB, 
THOMAS BLACK, 
CALEB NEWBOLD, 

JoHN CHAMBERS, 
BARCLAY WHITE, 
RrnH'D C. SHREVE, 
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Affirmed and subscribed this ninth day of September, in the year of our Lord one thousand eight hundred and fifty-fou,, 
before me. 

Jos. B. OLIPHANT, Master in Cltancery. 

Replication in usual form. 

DEPOSITION. 

Examination of witnesses, <}c., in a cause depending in the Court ef Cltancery ef the State ef New Jersey, wlte.rein John Black, Joseplt Smitlt and others are complainants, and Joltn Chambers, Restore S. Lamb, Natltan Atkinson, 7'lwmas I 0 Black, Chalkley Atkinson and others are defendants ; taken at the City Hotel; in the city of Burlington, on Saturday, December thirtieth, one thousand eight ltundred and fifly-four, before John Rodgers, one if the .Masters and Examiners of said Court, in the presence of Roiert D. Spencer, esquire, Solicitor for and of counsel with tlte complainants, and Wil-liam L. • Dayton, esquire, Solicitor for and ef counsel with the defendants. 

The defendants produced "Book of Minute" of the Dela-ware and Atlantic Railroad Company," admitted to be such• 20 by the complainants, and marked, exhibit (A) ex parte de-fendants. 
The defendants produced a book of ar,count called "The Treasurer's Book of the Delaware and Atlantic Railroad Company," and admitted to be such by ihe complainants, and marked, exhibit (B) ex parte defendants. 
John Gibbs, a witness produced on the part of tire defend-ants, alleging himself to be conscientiously scrupulous of taking an oath, and being duly a,ffirmcd, saith-I was present at a meeting of the stockholders of the Delaware and A tlan- 30 tic Railroad Company, at Jobstown, in February, one thou-sand eight hundred and thirty-five; I did not know the ob-ject of the meeting at the time I was applied to to go, I was not in the habit of attending; when I got there I found that it was on account of a bond presented by John Black, Benja-min Jones ~nd Joseph. Smith 1 the purport of the bond, as I understood 1t, was to mdemmfy them to borrow thirty-five 
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thousand dollars; the bond was partly executed, there were 
several names to it at the time; it was lying on the table 
when I went in, and some person asked me to look at it; I 
read the bond, and made some object ions to it, and said I 
could not sign it, giving as my objections, I was a very small 
stockholder, and I thought it bournl me a; much as if I were 
a heavy stockholder; another objection was, that I did not 
believe that the road ever would pay; I was urged to sign it, 
I think, by Dr. Dakin. 

10 Question. What reason or inducement' was urged upon 
you to sign this bond'/ (Objected to by the complainants.) 

Answer. No inducement was offered that day. 
Question. Was it or was it not stated at the time that this 

bond was to be executed by all the stockholders, or not to be 
binding'/ (Objected to.) 

Answer. It was so stated at that meeting. 
Question. Was it so generally understood from what you 

saw and heard 1 (Objected to.) 
Answer. It was. Mr. John Black and Mr. Joseph Smith 

20 were present at the ·meeting; I did not know Jones; neither 
of them expressed any dissent, when it was stated that the 
bond was to be signed by all the stockholders; I do not recol• 
lect that they or either of them assented to the stat.,ment; I 
saw Mr. John Chambers at the meeting, one of the defendants; 
he was urged to sign this bond, I do not recollect by whom, 
I know that he hesitated to sign it, and John Black told him 
that he would guarantee him that he would not be called upon 
to pay-that the road would be sufficient; I was afterwards 
called upon to sign the bond, a short time after, at my store, 

30 in Columbus, by Dr. Dakin, at that time a stockholder, and 1 
think one of the directors, but am not positive. 

Question. What conversation took place between you and 
Dr. Dakin at that time? (Objected to.) 
, Answer. My answer to him was that I did not think it 
was my duty, or that I ought to sign it, and my objections 
were the same as those I stated at Jobstown. 

Question. Did he give you to understand that the bond 
was to be executed by all the stockholders 1 (Objected to.) 

Answer. He did; he asked me if I did not know that 
40 there were two bonds, the one having been a little informal, 

and a new one drawn; I told him that I had heard something 
of that; he said, "this is the one that will be signed by 
them all," and he thought that I had better sign it. Mr. John 
Blad, was president of the compa:iy at that time, before and 
afterwards, and I al ways understood that he was a large 
stockholder. 
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Question. Do you know that Mr. John Black was the 
owner of a large tract of woodland at the end of this rail-
road ? (Objected to.) 

Answer. I understood that he was. 
Question. Did this road afford great facilities for getting 

their wood to market/ (Objected to.) 
Answer. Yes. 
Question. Did he or did he not take an active part in the 

management of the road at this time'/ (Objected to.) 
Answer. He did. 10 
Question. Do you know whether Mr. Jones, one of the 

complainants, also had a large tract of woodland near the 
head of the road, and an iron furnace there 7 (Objected to.) 

Answer. He had. 
Question. Were· they or not doing a large business at that 

furnace 1 (Objected to.) 
Answer. Thev were. 
Question. Did he or not do a large amount of carting be-

tween the furnace and the Delaware river 7 (Objected to.) 
Answer. He did. 20 
Question. Did or did not this railroad afford him great fa-

cilities in his business 1 (Objected to.) 
Answer. It did. Mr. Smith also owned woodland near 

the head of the road. (A rr,ap being shown to the witness, 
marked as a profile map of the Delaware and Atlantic Rail-
road, marked exhibit C., ex parte defendants,) says-There 
was an extension of the road from the creek, the name I do 
not recollect, to the Delaware aud down it, being about half 
a mile long, I think,. as shown upon the mnp; I du not know 
how long after the execution of the paper this extension was 30 
made, perhaps six months, I cannot speak with certainty; I 
do not know from what source the expense of the extension 
was paid, but suppose it was done by the same company; I 
think the tolls and profits were expended in this extension; I 
do not know that I ever knew the expense of that extension; 
it must have been pretty heavy, as it required a good deal of 
work to make it. 

Cross-examined-At the meeting, when it was stated that 
all the stockholders were to sign, there were present, Chalk-
ley Atkinson, Dr. Dakin, John Chambers, Jonathan Scatter- 40 
good, John Black, Joseph Smith, James Newbold, (I think,) 
Restore Lamb, (I think,) and I guess there were more there, 
but I do not recollect them; it was at the house of Frnncis 
D. Warner; it was after dinner, I think; I think the meetings 
were generally held in the afternoon; I believe tha the board 
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of directors were then in session, I am not positive about 
that; I do not recollect who presided at the meeting; I do 
not know how many persons had signed the bond when I saw 
it lying on the table, there were several names to it ; all that 
I recollect hearing Mr. John Black say was that which I have 
stated as said to Mr. John Chambers ; I don't know that I 
have any recollection of hearing Mr. Smith say anything; I 
do not recollect who it was who said at that meeting that the 
bond was to be signed by all 01· not to be binding; it was a 

10 short time after that meeting that Dr. Dakin called upon me 
to sign the bond; I think that Dr. Dakin had the same bond 
which I saw lying upon the table, when he called upon me, I 
do not know, but Dr. Dakin said it was, and I have no doubt 
of it. (Complainants objected to what Dr. Dakin said.) J 
know the same names were on the-bond that came to me; I 
cannot tell how manv names were on the bond when it came 
to me, there were a'. good many though; I do not recollect 
how many names were on the bond when I saw it on the 
taule, there were several, however; I do not think that there 

20 were as many names on the bond when I saw it on the table 
as when it was brought to me; Nathan Atkinson, Chalkley 
Atkinson, Jonathan Smith, Jonathan Scattergood, John Cham-
bers, James Newbold, and a number of other names were on 
it when it came to me; I had it in my hand and examined it; 
I do not recollect whether there was any subscribing wit.ness 
to it; this was the one which I heard was the right bond, the 
one which they were all signing; I do not know what was 
the informality in the other bond, I do not know that I saw 
the other bond, or know what was the informality in it; I 

30 have understood that Mr. Chambers had a large tract of 
woodland near the road, and that he sent wood down on the 
railroad; I do not recollect how long after the thirty-five 
thousand dollars was borrowed that the extension was made; 
I do not know that any part of the thirty-five thousand dol-
lars went to the extension of the road, nor do I know, of my 
own knowledge, how it was applied; I do not know, of my 
own knowledge, from what somces the money was derived 
which went to pay for the extension of the road ; I never 
heard any of the complainants say from what source the 

40 money was derived which went to pay for the extension of 
the road; I was a contractor on the main road, a small one; 
I think I attended another meeting a little while afterwards, 
but I am not certain; I have no positive recollection about it. 

Examination in chief resumed-I do not know that I ever 
heard that Mr. Chamb'ers owned any land on or near the rail-

I 
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road, I inferred it from the fact of his having wood upon the 
road ; Dr. Dakin is dead; he went to the west and died there, 
I think. 

Cross-examination resumed-I do not know, of my own 
knowledge, that the tolls and profits were applied to the ex-
tension of the road. Jo1-1N GrnES, 

Affirmed and subscribed this thirtieth day of December, in 
the year of om· Lord one thousand eight hundred aud fifty-
four, before me. 

JonN RooGERs, M. C. C. 

Chalkley /ltkinson, a witness produced on the part of the 
defendants, alleging himself to be conscientiously scrupulous 
of taking an oath, being (July affirmed, (witness objected to by 
complainants as a defendant-defendaAts' co~nsel produced 
an order for the examination of Mr. Chalkley Atkinson) said: 
I was a stockholder in and director of the Delaware and At-
lantic Railroad Company. At the time of the foreclosure of 

IO 

the mortgage given to secure the payment of the thirty-five 
thousand dollars, and when the deficiency was ascertained, I 
was insolvent, and was subsequently discharged as a bank- 20 
rupt under the bankrupt act of the United States. I was pre-
sent at the meetings of the company in January and February, 
eighteen hundred and thirty-five. I recollect this covenant 
or agreement which was to be entered inlo by the stockhold-
ers, which was to indemnify l\lr. Black and others for the 
loan of the thirty-five thousand dollars. 

Question. By who1n was that agreement to be signed 1 
(Objected to) 

Answer. It was to be signed by the stockholders. 
Question. All or part. (Objected to.) 30 
Answer. It was to be signed by the stockholders; there 

was no mention made of no part; I am to be understood as 
saying that there was no particular indiriduals, one, two, or 
three; it was to be signed by the stockholders. 

Question. What was the understandin<1-was it to be 
signed by the whole or a part 7 (Objected to.) 

Answer. By the whole; I thought that I gave that at the 
first outset; I think I was one of the committee to make such 
loan in the first instance. (A resolution marked D in the 
margin of the Book of Minutes being read) witness says- 40 
that is the resolution under which the loan was effected ; after 
the coven~nt ~vas prepared an~ executed by some, (objected 
to) I earned 1t around to get it executed; Dr. ,Dakin and I 
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were appointed, by the meeting at Jobstown, for that purpose; 
I made application and got several to sign it; Joseph Burr, 
.Nathan Atkinson, signed it; Dr. Dakin and I went over to 
Bristol to get Anthony Taylor to sign it; he was not there, 
and we did not get his name. 

Question. Were these stockholders to whom you applied 
to sign, informed that it was to be signed by all the stock-
holders? (Objected to.) 

Answer. All that I went to were so informed; I think that 
JO Dr. Dakin tc>ok the paper from me; I think I did not myself 

hand it to '.\1r. Black; I know about the extension lo the road 
from the mouth of Craft's creek; I think that it was paid for 
out of part of that borrowed money; there was an understand-
ing that the profits and tolls of the road were to be appropri-
ated to the extension ; the length of the extension is between 
three-quarters and a mile. (Tlie map being shown) he said, 
"that is a correct representation;" the costs of the extension, 
wharves, docks, and everything, was within a trifle of twen-
ty-five thousand dollars; the papers showing the cost of this 

20 extension are in the possession of John Black; I say so be-
cause J helped put up the papers in reference to the extension 
and the whole of the length of the road; the colleclor asked 
me (when the road was about to he wound up) who was the 
proper person to have the papers relative to that railroad; I 
told him John Black; the papers were done up and given to 
him to be carried to John Black; the most of these papers 
were at the office in Columbus; some few were at the collect-
or's house; Luke Stansbie was the collector; he now lives at 
Hoboken, op.rosite New York; I was in the office very fre-

30 quently. 
Question. Do you know of -Mr. Black's owning extensive 

tracts of woodland at the head of this road? \Objected to.) 
Answer. Oh yes. 
Question. Was or was not this road used more extensively 

by Mr. Black than anybody else 'I (Objected to.) 
Answer. As mueh by him as by anybody else; I do not 

know but that Hanover Furnace used it as much; Hanover 
Furnace was owned by Benjamin Jones, another of the com-
plainants in this case. Joseph Smith and his brother owned 

40 extensive tracts of woodland at the head of the road. There 
was a tract of land belonging to the company, of about fifty-
six acres, below Columbus, adjoining the road, which was 
sold to me for forty dollars an acre. John Black got part of 
the money and I got the 01her. John Black got about two 
thousand dollars. He sold some other lands about Jobstown 
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whir:h I do not so distinctly recollect about. (The prec_eding 
testimony in reference to lands and the sales thereof, obJected 
to bv complainants.) 

Q0uestion. When was Isaac Hilliard's stock paid for? 
(Objected to.) 

Answer.· I think it was after the covenant was executed; 
the balance which he paid was nine hundred dollars. 

Question. When was Anthony Earl's stock paid for? 
Answer. Aiter the covenant was executed ; I think the 

balance was in the neighborhood of two thousand dollars; I 10 
do not think I can tell what became of this money. 

Cross-Examined.-This fifty-six acres were not struck off 
to me; I bought it , I paid for it; I paid the money to John 
Black; I lived on the money I made out of it for two or three 
years. The fee of the land I sold was in John Black; he was 
trustee for the company. (Paper offered by complainants, 
marked Exhibit I, ex parte complainants.) That is a copy 
of a paper which I gave to John Black, and !hat is the only 
receipt which I had· from John Black, and 1s the paper to 
which I alluded when I said that I had a receipt from John 20 
Black. Upon re~ection, I recollect that I sold the land for 
seventv-five dollars an acre on an average, to different per-
sons. 'The whole sales of that fifty-six acres was in the 
neighbo.rhood of four thousand dollars; I think I got fourteen 
hundred dollars, and John Black got the balance. I think 
John Black had advanced money for the company; I cannot 
tell whether the money I paid John Black was sufficient to 
pay him the indebtedness of the company to him at that lime. 
John Illack was in the habit of advancing money for the 
company, and he gave his note several times for the com- 30 
pany, John Black and others; he once gave me his individual 
nole for five hundred dollars; John Black, with others, James 
Newbold and Joseph Smith, gave their joint notes for the 
company. I never knew of but that one instance of his indi-
vidual note. The five hundred dollar note was given to me 
for building a bridge, and for filling up a wharf for the exten-
sion; the notes of John Black, James Newbold, and Joseph 
Smith were one of them given to me for that work; it was in 
the neighborhood of thirteen hundred dollars; the other notes 
were for about four or five hundred dollars, and were given 40 
for that work too. All that I can say as to the appropriation 
of tolls and profits to the extension of the road, is what the 
collector told me. I do not think that I ever saw the papers 
in the hands of John Black after they were put up. The sale 
of the land took place in the neiohborhood of one thousand 
eight hundred and thirty-six, I tltink; I cannot teil the time 



70 

exactly. The deeds for one-half of the lands were given on 
the first day of May, one thousand eight hundred and thirty-
six; it was all sold in one year, and the rest of the deeds were 
~iven in the fall. I. do not know who received the money for 
Isaac Hilliard's stock; I always understood that Joseph Smith 
did, I do not know of my own knowledge. I never knew 
positive who received the money for Authony Earl's stock, 
The mortgage for the thirty-five thousand dollars was not 
upon the land which I sold. Thomas Black and William 

10 McKnight owne<! tracts of woodland along the road. Wil-
liam McKnight sent down considerable wood upon the road; 
I df) not recollect of Thomas Black sending down any, al-
though he might. I knew Philip R. Dakin ; he was not sol-
vent at the time of his death; he was never worth anything 
much; I considered him insolvent on the second of June, 
eighteen hundred and forty-five. On the second of June, 
eighteen hundred and forty-five, Joseph Burr was not con-
sidered solvent by me; he has been dead about ten years. 
Timothy Field was not solvent at that time; he was about 

20 square with the world. Amzi B. Wood or brother went off 
to the eastward somewhere; one is dead and the other is 
wealthy; I do not know anything about his circumstances in 
eighteen hundred and forty-five. John B. Bispham was re. 
ported to be insolvent on June second, one thousand eight hun-
dred and forty-five. Clayton G. Atkinson-I do not know 
anything of his circumstances; I do not know that he had 
property; i,is wife had considerable property in June of eigh-
teen hundred and forty-five; he was sold out by.the sheriff 
prior to June second, eighteen hundred and forty-ti ve. Tho-

20 mas Haines took the benefit of th.e bankrupt law, and I pre-
sume that he was insolvent on the second of June, eighteen 
hundred and forty-five. 

Ex.amination in chi,fresumed-(Paper shown to witness, 
marked Exhibit E, ex parle defendants,)-That is Joseph 
Smith's handwriting and signature. When the covenant was 
entered into the road wa, pretty much completed from New 
Lisbon to the river-it was not all paid for though; the iron 
was bought in Philadelphia; John Black, Joseph Smith, Ben• 
jamin Jones, and I gave a note for it; for that we were indi-

40 vidually liable; Mr. Black, I, and others were individually li-
able for iron in Philadelphia to an amount not far from twenty 
thousand dollars; part of this borrowed money-thirty-five 
thousand dollars-went to pay part of the debts in Philadel-
phia for the iron; it relieved Mr. Black, myself, and others 
who had given the note to that extent from our personal re-
sponsibility; the persons who sold the iron had -no other se-
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curity; the debt for the iron must have occurred a year pre-
vious to the borrowing of the money. Thomas Black, the 
treasurer of the company, got about twelve or fourteen thou-
sand dollars of the thirty-five thousand dollars. 1 had a good 
deal to do with the road and its concerns at that time ; that 
part of the road above Lisbon pond, beyond the bridge, was 
made before the money was borrowed; it was about four 
hu11dred yards in extent. (The whole of the re-examination 
objected to.) 

Cross-examined again.-I do not think that I gave my note J() 
endorsed by John Black and others, for the iron, in Philadel-
phia-I think it was a joint note; 'we bought the iron of A. 
& G. Ralston; it was at a credit of ninety days or six 
months, I don't know which ; the notes, I think, were gene-
rally pain at maturity; the iron was not bought at one time; 
the iron for the road from Craft's creek down to the wharf 
was not bought for some time after the iron was bought for 
the maiu body of the road; it was bought about six months 
after, and was brought to Kinkora, and laid there for six or 
eight months before the company took possession of it; I 20 
bought it; no note was given for that, and it never was paid 
for anyhow; the lot of iron which was used on the road be-
yond Lisbon pond was bought at the same time as the iron 
for the main part of the road; it so strikes me, and I thought 
it was paid for; Jonathan Scattergood, I think, was worth 
seven or eight hundred dollars in eighteen hundred and forty-
five; he is now worth fifteen hundred or two thousand dollar,;r 
over and above what he owes. I do not know of mv own 
knowledge that any part of the thirty-five thousand dollars 
was applied to the payment of the extension, except from ao 
hearsav. 

Exarnination in chief resumed.-I have talked with Richard 
Jones and Joseph Smith a hundred times about the applica-
tion of the money to the extension from Craft's creek, or parts 
of it-not so much in presence of Richard Jones as others. 

Cross-e:wmined ~g~in.-I cannot tell the particular words 
I heard said about 11 m presence of Joseph Smith; this was 
in the office of the company, at Columbus; Luke Stansbie 
was present, and Joseph Smith. I do not know that the whole 
of the thirty-five thousand dollars was expended before the 4o 
commencement of the extension; I do not know that the com-
pany was indebted to the amount of thirty-five thousand dol-
lars before the extension ,vas commenced • I presume that I 
reported that the money could not be rais~d upon the credit 
of the company. At the time I bought the iron the company 
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were well out of funds. I do not think that all the contrac-
tors were paid off at the time the iron was bought. I do not 
know that the company owed Jonathan Scattergood and my-
self anything at the time the money was bought; I suppose 
that the company owed from ten to twelve thousand dollars, 
but it is all supposition-I do not know. 

Examinatwn in chief resumed.-Richard Jones was the son 
of Benjamin Jones; I do not know about his being an agent; 
he lived here, his father in Philadelphia. 

IO CnALKLEY A~KINSON. 

Affirmed and subscribed this thirtieth dav of December, in 
the year of our Lord one thousand eight hundred and fifty-
four, before me. 

JOHN Rona Errs, .JIJ. C. C. 

Thomas Haines, a witness produced_ on the port of the de-
fendants,-(objected to by the complainants, and an order 
produced by the counsel for the defendants for his examina-
tion,)-alleging himself conscientiously scrupulous of takiog 
an oath, being duly affirmed, saith :-1 "as a stocl,holder in, 

20 and secretary ot~ the Delaware and Atlantic Railroad Com-
pany. I signed the bond and mortgage as secretary of the 
company; I do not recollect by whom the covenant or agree-
ment which was to be given to Mr. Black and others as col-
lateral of the payment of the thirty-five thousand dollars, was 
to be signed; I thought you were speaking of the bond and 
mortgage; I recollect about the covenant; I understood that 
it was to be signed by the stockholders. 

Question. lly all or part 1 (Objected to.) 
Answer. I understood that it was to be signed by the 

30 stockholders; it was to be handed to the stockholders for sig-
nature; so far as the signing part, I know that a number of 
the stockholders signed it then, myself among the rest; that is 
pretty much all I know about it. The resolution (0,) is the 
one under which the covenant to indemnifv was executed; I 
was discharged under the bankrupt law ;hortly after this-
prior to the second of J unc, in the year of our Lord one th0ti• 
sand eight hundred and forty-five. 

<:ross-examined.-Amzi B. Wood is dead; he took stock 
to the amount of three thousand dollars for the work he did 

40 on the road; he was the principal contractor on the road. 
THOMAS HAINES. 

Affirmed and subscribed on the thirtieth day of December, 
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in the year of our Lord one thousand eight hundred and fifty-
four, before me. 

JoaN RODGERS, .!fl. C. C. 

Examination ef witnesses, <}c., in a cause depending in the 
Cou,.t of Chancery of the State ef New Jersey, wherein John 
Black, Joseph Smith and others are complainants, and Re-
store S. Lamb, 1'lwmas Black, and others, are defendants; 
taken at tlte Citv Hotel, in the city of Burlington, on Sat-
urday, tlte tl,ird dal/ of February, one thousand eight !tun- l 0 
dred and f,jly-five, before John Rodgers, one of the Masters 
and Examiners of said Court, in the presence of Robert D. 
Spencer, esqui,.e, Solicitor.for and ef counsel w1tlt the com-
plainants, and William L. Dayton, esquire, Solicitor for 
and of counsel with tlte defendants. 

John L. McKnight, a witness produced on the part of the 
defendants, being duly sworn according to law, deposeth and 
saith-I am the brother of William McKnight, deceased; I 
was his executor and residuary devisee and legatee. • 

Defendants produced a deed from Joseph Kirkbride, sherifl; 20 
&c., to Richard Jones, marked Exhibit F, ex parte defend-
ants. 

Defendants also produced a deed from Richard Jones and 
wife to William McKnight, marked Exhibit G, ex parte de-
fendants. 

Defendants also produced another·deed from Richard Jones 
and wife to William McKnight, marked Exhibit H, ex parte 
defendants. 

The defendants also produced a deed from Samuel H. Jones 
to William McKnight, marked Exhibit I, ex parte defendants. 30 

In answer to a question that these deeds do not convey the 
enlire interest in the railroad, the witness says-The contents 
of the deeds I did not know until this morning, and I under-
stand that there are other deeds referring to the same subject 
matter in the office of Mr. Cannon, the contents of which I do 
not know. The sales of the railroad iron and materials of the 
Jobstown railroad, sold by my brother and partly by myself, 
amounted to nine thousand one hundred and ten' doilars and 
thirteen cents, the charges against that being twelve hundred 

K 
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and twenty-nine dollars and forty-eight cents, leaving the net 
proceeds seven thousand eight hundred and eighty dollars and 
sixty-five cents. There are still some payments to be made, 
amounting to two or three hundred dollars. I s_uppose the 
charges were for labor, teaming, and freight in taking up the 
iron, as the iron had to be carted to the Delaware; the two 
or three hundred dollars yet to be paid are law expenses. 

The defendants produced a letter from John Black to Wil-
liam McKnight, dated January fifteenth, one thousand eight 

1 O hundred and forty-nine, marked Exhibit K, ex parte defend-
ants. 

Witness says :-That letter is in the handwriting of Mr. 
John Black, and came into my possession with the rest of my 
brother's papers; I cannot give the dates of the sales of iron ; 
part was sold in eighteen hundred and forty-nine, and the bal-
ance in eighteen hundred and fifty and eighteen hundred and 
fifty-one; I think that part of the iron was taken up in the 
winttr or spring of eighteen hundred and forty-nine-(object-
ed to) ; I had notes, dated about that time, found in my bro-

20 ther's papers, for iron sold at four and six months. 
Cross-examined.-This iron was on the track of what was 

known as the Dela ware· and Hanover railroad; I do not know 
under which charter this iron was taken up; I am not aware 
tliat a new company was chartered, of which my brother was 
the main stockholder; this iron was taken up µublicly and 
openly as far as I was concerned, and I never heard anything 
to the contrary in regard to the other; I was not interrupted 
in any way while taking up the iron, and I am not aware that 
my brother was. My brother died July fifteenth, eighteen 

30 hundred and forty-nine, at Bordentown, where he and I both 
lived. 

Chief resumed,-The road is the same known as the Dela-
ware and Atlantic Railroad, and which I had known as the 
Jobstown road. 

Cross-examined.-The people, in speaking of the r.ond, 
somtimes called it the Delaware and Hanover, sometimes the 
Delaware and Atlantic, and I generally called it the Jobstown, 
road, and I believe others did. 

Chiefresumed.-This road commenced rut Kinkora, at the 
40 mouth of some creek-I think Craft's creek, on the Delaware. 

(Objected to.) I took up no part of the iron fr6m the mouth 
of Craft's creek down the river, nor did my brother as I know 
of; I cannot say that I know that any of the iron was taken 
up on that part by any person. 

Cross-examined.~! think the first of this iron was taken up 
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by my brother in the winter or spring of eighteen hundred 
and forty-nine; I cannot say whether that was or was not the 
first iron taken up on the road. 

Cltief resumed.-l should think that there was a little of 
that iron taken up in eighteen hundred and forty-eight, by my 
brother, I presume. No iron was taken up by any person but 
myself or brother. J. L. l\1cKNIGHT. 

Sworn and subscribed this third day of February, in the 
year of our Lord one thousand eight hundred and fifty-five, 
before me. IO 

JonN RoDG·ERs, M. C. C. 

Elisha Crowell, a witness produced on the part of the de-
fendants, being duly sworn according to law, deposeth and 
saith :-I reside in the city of Philadelphia; I am one of the 
aldermen of that city, in commission, at present, and have 
been for ten years; I am acquainted with John Gibbs, a resi-
dent of that city, and formerly of New Jersey as I have un-
derstood; I.have known him since August, eighteen hundred 
and fifty-two : when I first knew him he was one of the "day 
police;" I think he is one of the supervisors of the streets at 20 
present; I knew him well, from his being located in my ward; 
his general reputation for truth and veracity, in the city of 
;I'hiladelphia, where he lives, is very good ; I would believe 
him under oath, certainly. . 

Cross-examination.-! know nothing of Mr. Gibbs' antece-
dents prior to the year eighteen nundred and fifty-two; I can-
not say, except from report, from what place he moved to 
Philadelphia; I do not know what reputation for truth and 
veracity he bore prior to eighteen hundred and fifty-two; I 
have never heard him spoken of prior to eighteen hundred and 30 
fifty-two, and since then I have always hQard him spoken of 
with esteem; he was considered better than the ordinary men 
of the day police. ELISHA CaowELL. 

Sworn and subscribed this third day of Februarv, in the 
year of our Lord one thousand eight hundred and fifty-five, 
before me. 

JonN RonaERS, M. C. C. 

John L. McKnight again called.-Dcfcndants produced a 
letter fro~ L. Stansbie to William McKnight, dated June 
eleventh, eighteen hundred and forty-Jive, marked Exhibit L, 40 
ex parte defendants. Witness says-I am acquainted with 
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the handwriting of L. Stansbie; that letter is in his handwrit-
ino-. 

°Cross-examined.-I have seen him write. 
J. L. McKNIGHT, 

Subscribed before me this third day of February, in the 
year of our Lord one thousand eight hundred and fifty-five. 

_ Jo,rn Ronorns, ,JI,/, C. C. 

John L . .McKnight, a witness produced on the part of the 
complainants, having been before sworn, says :-Not one sin-

IO gle cent of the proceeds of the sales of the iron and other ma-
terials referred to, went into the hands of Benjamin Jones, 
John Black or Joseph Smith, to my knowledge; it might have 
been so previous to the matter coming into my hands; the 
proceeds of the sales went into the account of the estate of 
William McKnight, deceased. J. L. McKNIGHT, 

Subscribed before me this third day of February, in the 
year of our Lord one thousand eight hundred and fifty-five. 

JonN RonoERS, M. C. C. 

Charles D. Freeman, of Philadelphia, a witness produced 
20 on the part of the defendants, being duly sworn, deposeth and 

saith :--I reside in the city of Philadelphia, and have lived 
there the most of my life; I am a practising attorney, and by 
office an alderman of the city.of Philadelphia; I am acquaint-
ed with John Gibbs, now of the city of Philadelphia, former! y 
of New Jersey, as I have been informed; I have known him 
positively between three and four years, and probably longer 
than that; his general reputation for truth and veracity and 
other matters, in the city of Philadelphia, is good-I believe 
unexceptionable; I would believe him as a witness, under 

30 oath, without any hesitation. 
Cross-examined.-! know nothing of Gibbs' past life previ--

ous to his going to Philadelphia; I have not known him inti-
mately, but I have known him thoroughly. I have been an 
alderman nearly five years, and a practising attorney twelve 
years. I do not know what reputation for truth and veracity 
Gibbs had in New Jersey; I do not know how long he has 
lived in Philadelphia, but during all the time I have known 
him, I believe. CHARLES D. FREEMAN, 

Sworn and subscribed this third day of February, in the 
40 year of our Lord one thousand eight hundred and fifty-five, 

before me. JoHN RonoERS, M C. C. 
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Robert W. Jones, a witness produced on the part of the de-
fendants, being duly sworn according to law, deposeth and 
saith :-1 reside in the city of Philadelphia, and have lived 
there fifteen years, I think ; I know John Gibbs, of that city; 
he lives in the fifth ward, I believe. 

Question. What office does he hold in the fifth ward? 
(Objected to.) 

Answer. He is supervisor.of highways of the fifth ward of 
the city of Philadelphia. I have never heard his reputation 
for truth nnd veracity doubted, nor do I believe there is any IO 
better in the city of Philadelphia. (This was in answer to the 
general question, " What is his general reputation for truth 
and veracity in the neighborhood where he lives 1") I would 
have no hesitation in believing him as a witness, under oath, 
for he is a truth telling man. 

Cross-examined.-! do not know when Mr. Gibbs moved to 
Philadelphia; I have known him for three or four years per-
haps longer; I do not know what reputation he bore previous 
to his going to Philadelphia; I had no knowledge of the man 
previous to his going to the city. 20 

Question. Have you ever heard his general reputation for 
truth and veracity talked about in the neighborhood where he 
lives 7 

Answer. I have never heard his character for truth and 
veracity discussed or talked about at all. I have never heard 
it questioned. (Objected to, as irrelevant to the question.) I 
have no relations whatever with Mr. Gibbs. 

Cltief resumed.-I reside in the fifth ward of Philadelphia, 
in the same ward with Mr. Gibbs. 

RoBERT W, JONES, 30 

Sworn and subscribed this third day of February, in the 
year of our Lord one thousand eight hundred and fifty-five, 
before me. JoaN RonoERs, M. C. C. 
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Examination of witnesses, ,ye., in a cause depending in the 
Court ef Chancery ef the State ef New Jersey, wherein John 
Black, Joseph Smith, and others are complainants, and John 
Chambers, Restore S. Lamb, and others, are defendants, 
taken before me, Charles H. Hollinshead, one of the .Masters 
and Examiners of the said Court, at the house ef Stacy B. 
Campwn, in Mount Holly, in the county of Burlington, and 
state aforesaid, the seventeenth day ef January, in the year 
ef our Lord one thousand ezg!tt hundred and fifly:five, in the 

10 presence of Robert D. Spencer, esquire, solicitor of the com-
plainants, and of Wood, esquire, ef counsel for the 
defendants. 

The counsel for the defendants admitted the due and legal 
service of notice of this examination, a copy of which notice 
is hereunto annexed. 

Luke Stansbie, of Hoboken, in the.county of Hudson, and 
state of New Jersey, a witness produced on the part of the 
complainants, being duly sworn, deposeth and saith :-I re-
side at Weehawken, near Hoboken, New Jersey; resided 

20 there between five and six years since I left Columbus, in the 
state of New Jersey, county of Burlington; I know very well 
the company of the Delaware and Atlantic Railroad Com-
pany; my information with that company commenced as 
rodman with Mr. Charles Loss, the engineer, in eighteen hun-
dred and thirty-two; after my service as rod man ceased, I 
was appointed clerk by the. board of directors of the com-
pany; whilst acting as clerk, I became perfectly acquainted 
with the affairs of the company; the vouchers were presented 
to me for examination; the company had not a set of hooks 

30 at that time, that is, there was no ragular set of books; the 
new books were opened by myself from the vouchers and 
papers handed me by the secretary; these books were opened 
somewhere in the neighborhood of eighteen hundred and. 
thirty-three, somewhere in the neighborhood of June, thirty-
three; this is the day-book of the expenses of the road (which 
book is marked Exhibit No. 2 on the part of complainants,) 
and is the day-book of the Delaware and Atlantic Road, the 
book of original entries; I have also two ledgers, which cor-
respond with the day-book, (which books are marked Exhi-

40 bits Nos. 3 and 4 on the part of complainants;) the entries in 
these books are made by myself and nobody else; these books 
contain a correct account of the affairs of the company dur-
ing the time they run. On the thirtieth day of December, i_n 
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the year of our Lord one thousand eight hundred and thirty-
four, the liabilities of the company were fif!y-two thousand 
eight hundred and twenty-two dollars and thirteen cents; the 
items of this were as follows : the balance of loans was 
twelve thousand six hundred and fifty-six dollars and fifty-
three cents; in this sum was included the estimates of the en-
gineers for completing the road ; the balance of cash on hand 
December thirtieth, eighteen hundred and thirty-four, was 
two thousand two hundred and fifty-four dollars and twenty 
cents; the road was unfinished at that time; to pay off these 10 
liabilities the company had the balance of stock, amounting 
to sixteen thousand and thirty-five dollars; the amoHnt of 
stock subscribed was sixty thousand and fifty dollars, and the 
amount which was paid in was forty-four thousand and fif. 
teen dollars; this sixteen thousand and thirty-five dollars was 
all dlle from the stockholders and unpaid; to have paid off all 
the liabilities of the company at that time, it would have re-
quired thirty-four thousand five hundred and thirty-two dol-
lars and ninety-two ·cents, besides the amount of stock due. 
Among the debts due by the company, was a debt to R. S. 2t> 
Johnson, of seventeen hundred dollars and twenty-four cents; 
to Daniel White, ninety-six dollars and seventy-five cents; to 
A. & G. Ralston, eleven thousand three hundred and ninety-
two dollars and fourteen cents; to Benjamin Jones, four hun-
dred and eighty-five dollars and seventy-five cents; to Andrew 
M. Jones, twelve hundred and forty dollars and nine cents; 
to the Philadelphia Bank, four thousand dollars; to the Btlcks 
County Bank, four thousand dollars, two notes of two thou-
sand each; to the Farmers' Bank of New Jersey, twelve liiun-
dred and forty dollars. These loans from the banks were 3() 
not all due at that time, December thirtieth, eighteen hundred 
and thirty-five, and were paid subsequently. On the thirtieth 
day of December, eighteen hundred and thirty-four, the com-
pany was largely in debt. There was a loan of thirty-five 

. thousand dollars effected from the Bank of the United ~tat es; 
it was effected for the company by the joint notes of John 
Black, Joseph Smith, and Benjamin Jones. (A paper shown 
to witness, marked Exhibit No. 5 on the part of the com-
plainant,) witness says: that is the note on which the money 
was raised; it is in the handwriting of John Black;. I am 40 
acquainted with the handwriting of John Black; have seen 
him write; 1 am perfectly well acquainted with the signature 
of John Black; seen him write many a time; the first signa-
ture t~ the not~ is_John Black, the second Joseph Smith, and· 
the third BenJamm Jones; I am perfectly well acqm~inted 
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with the whole of them; I am perfectly well acquainted with 
the signature of Charles Loss, a witness to this paper. (Paper 
being shown to witness, and marked Exhibit No. 6 on the 
part of complainants,) he says: I am perfectly well acquainted 
with the signature of Charles Loss; have frequently seen him 
write; he is dead; has been dead some years; the first signa-
ture to this paper is John Black, then Joseph Smith's; I know 
all the signatures of the parties to this paper, except that of 
John Il. Bispham; have seen them all write, and they are all 

IO the signatures of the parties whom they profess to be-are 
all genuine signatures. I was connected with this company 
about fifteen or sixteen years before I went to Hoboken; the 
signers of paper (Exhibit No. 6) were all connected with that 
company; from my situation with company, being the col-
lector of the company, I was bronght more or less in connec-
tion with them all i my acquaintance with their signatures 
arises from my connection with them for a period of fifteen 
or sixteen years. On the twelfth of March, eighteen hundred 
and thirty-five, Benjamin Jones paid the following debts of 

20 the company: R. S. Johnson, seventeen hundred dollars and 
twenty-four cents; David White, ninety-six dollars and se-
venty-five cents; A. & G. Ralston, twelve thousand four hun-
dred and seventeen dollars and seventy five cents; Benjamin 
Jones, one hundred dollars ninety-six cents; A. M. Jones, 
twelve hundred and forty dollars and nine cents; note in 
Philadelphia Bank, four thousand dollars-making a total of 
nineteen thousand five hundred and fifty-five dollars and se-
ventr-five cents. These were the debts of the Delaware and 
Atlantic Railroad Company; these debts were paid out of the 

30 net receipts from the Bank of the United States, received on 
the note of Mr. Black, Mr. Smith, and Mr. Jones, discounted; 
the amnunt of 1he note was thirty-five thousand dollars, and 
the amount received by Benjamin Jones, aiter the discount 
was taken out, was thirty-three thousand nine hundred and 
fifty dollars; the balance in l\lr. Jones' hands, after paying 
those liabilities, was fourteen thousand three hundred and 
ninety-four dollars and twenty-one cents, subject to the order 
of the company. Out of this balance in Mr. Jones' hands, he 
paid Mr. Thomas Black, March eighteenth, eighteen hundred 

40 and thirty-five, eleven thousand two hundred and thirty-eight 
dollars and twenty-one cents; also, out of this balance was 
paid two thousand dollars to the Bucks County Bank ; also, a 
balance on John Black's note in the Bucks County Bank, of 
six hundred and fifty-six dollars and fifty-three cents, and to 
the Farmers' Bank, Mount Holly, five hundred dollars. The 

I 
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amounts of these payments, including the discount, is thirty-
five thousand dollars and fifty-three cents. At the time of 
the negotiation of the loan of thirty-five thousand dollars from 
the United States Bank, Thomas Black was treasurer of this 
company. I am perfectly well acquainted with the hand-
writina of Mr. Thomas Black; have seen him write often. 
(A paper shown witness, marked Exhibit No. 7 on part of the 
complainants,) says: that is in the hand writing of Thomas 
Black, treasurer. The piece of paper attached, (marked Ex-
hibit No. B on part of complainant,) is in my handwriting. 10 
This paper (Exhibit No. '7) is a statement by Mr. Illack, as 
treasurer of the company; it came into my possession August 
tenth, eighteen hundred and thirty-Ii ve; I _put it among the 
vouchers of the company; it is voucher No. seventy-five; I 
next saw it a fow days ago, at your (Mr. Spencer's) office; 
J found it among the books and papers of the Delaware and 
Atlantic Railroad Company. I know about the extension of 
this road from llrown's point to Craft's creek; this extension 
was made after the money received on this loan had been ex-
pended; the books will show that fact. (Paper shown witness, 20 
marked Exhibit No. 0 on the part of complainants,) he says : 
that'is the handwriting of Charles Loss, the engineer of the 
company; it bears date December thirtieth, eighteen hundred 
and thirty-five; it is an estimate of funds required to complete 
the extension from Brown's point to Craft's creek; the amount 
is seven thousand eight hundred and ten dollars; no part of 
this thirty.five thousand dollar loan went to make this exten-
sion from Craft's creek to Brown·s point-not a dollar of it. 
John Black, through his agent, Chalkley Atkinson, did sell 
real estate belonging to the compan_v; the books of the com- 30 
pany wi!I show that transaction; book ledger No. 3, page 
seventy-five; the amount of sales received by Mr. John Black 
is two thousand six hundred and ninety-eight dollars; there 
was six hundred dollars for the sale of the Adair house, the 
companis house at Columbus making a total of three thou-
sand two hundred and ninety-eight dollars; at the time these 
moneys were coming into the hands of John Black, there was 
due himon his private account, besides the thirty-five thou-
sand dollar loan, the sum of three thousand tliree hundred and 
fifty-six dol_lars and seventy-one ceuts; this accoLmt runs from 40 
February fourth, eighteen hundred and thirty-five, to March 
ninth, eighteen hundred and thirty-seven; the present indebt-
edness of that company to John Black, over and above the 
thirty-five thousand dollar loan, is two thousand seven hun-
dred and ten dollars and twenty-eight cents. (To this last 

L 
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question and answer, the counsel on the part of the defend-
ants object.) In October, eighteen hundred and thirty-eight, 
the company was indebted to Joseph Smith, over and above 
his interest in the thirty-five thousand dollar loan, three thou-
sand and seventy-seven dollars and fourteen cents. (To this 
last question and answer the counsel on the part of the de, 
fondants makes objections.) The prnsent indebtedness of the 
company to Joseph Smith is three thousand and seventy-eight 
dollars and thirty cents, over and above the thirty-five thou, 

10 sand dollar loan. (The last questio_n and answer is objected 
to by counsel on the part of defendants.) This road was ex-
tended from Lisbon creek or bri<lge to Mount Misery road , 
this extension was built on John Black's land, but for the ac-
commodation of the company, and for the benefit of the com-
pany. 

Question. ,;y as this land upon which the extension was 
ever paid for by the company 1 

Answer. No. (To this question and answer the counsel 
for defendants objects.) I was well acquainted with James 

20 Shreve, one of the signers to paper marked, Exhibit No. 6, 
I understand he is deceased; when I was acquainted with 
him he was accounted a wealthy man; it was in the neigh-
borhood of June forty-live when I saw him last; his circum-
stances were very good, I believe, I never heard anything to 
the contrary; at that time he was considered a man of 
wealth; in June eighteen hundred ·and forty-five the circum-
stances of Clayton G. Atkinson were very good; at the same 
time the circumstances of Chalkley Atkinson were very dif-
ferent, he was a poor man; I couldn't call him insolvent, but 

30 he wasn't a rich man by any means ; the circumstances of 
Jonathan Smith at this time were very good, he was reputed 
as a very wealthy man; I knew Timothy Field very well; I 
do not know particularly about his property at that time; in 
June eighteen hundred and forty-five Thomas Haines was in-
different; at that time Jonathan Scattergood had considerable 
property, but was not considered a very wealthy man; at 
that time the circumstances of Richard Jones were very well, 
in very good circumstances, considered to be worth money , 
Philip R. Dakin was poor when this paper (Exhibit No. 6,} 

40 was signed; I think he died before June eighteen hundred and 
forty-ti ve ; Thomas Black at this time was a rich man , 
Jacob Ridgway at !his time was reputed to be solvent; is 
dead now, l believe; I do not know when he died; I can't 
tell whether his estate was solvent or insolvent, think insol-
vent; at this time Restore S. Lamb was in good circum-
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stances, very good; James Newbold was in good circum-
.stances, very wealthy; Benjamin Jones also in very good 
'Circumstances; I didn't know much about John B. Bispham's 
circumstances, whether wealthy or not; John Chambers' cir-
cumstances were very good;· Joseph Burr's' circumstances 
were very poor; I don't recollect whether he was solvent or 
insolvent; in June eighteen hundred and forty-five Nathan 
Atkinson's circumstances were very good; A. B. Wood's 
circumstances were very poor at that time; after this thirty-
five thousand dollar lean was expended, funds were raised by 10 
John Black and others, the friends of the company giving 
their individual notes; there was also moneys received for in-
stalments on stock in the company; there was received of 
James Shreve a loan of two thousand .dollars; a portion of 
loans raised by individuals, the friends of the company, on 
notes since the thirty-five thousand dollar loan·, is twelve thou-
sand five hundred and tw,enty-one dollars and thirty-one cents, 
and is found on page fifty-seven of the day-book; there was 
not a note of Thomas Black in this sum ; there was a note 
of Thomas Black discounted for the use of the company for 20 
two thousand dollars; this loan was repaid to him by the 
company. (A paper shown witness marked Exhibit No. IO, 
-0n the part of complainants,) says the whole of the first page 
-0f this paper and the superscripti-00 is in the hand writing of 
Benjamin Jones; I am acquainted with signature and hand 
writing of An<lrew M. Jones; have seen him write often; 
(paper marked Exhibit No. I I, on the part of eomplainants 
shown witness,) says this is the hand writing of Andrew M. 
Jones; this is a bi]J for railroad iron ; the amount of the bill, 
after deducting some credits, ,is -0ne hundred dollars and 30 
ninety-six cents; on the back of the bill is a receipt in the 
•hand writing of Aradrew M. Jones for Benjamin Jones, for 
that amount; the entries on the third page of pa per marked 
Exhibi,t No. 10 is in my hand writing; these papers, Nos. 10 
and 11., were left at my office a few days after the twelfth of 
March, eighteen hundred and thirty-five, to make entries in 
my bo@k; was left by Thomas Haines, or John Black, and 
after I made my entries I filed it away with my other vouch-
ers papers ; these are the same original papers. (To the 
adm1ss10n of these papers marked Exhibits Nos. IO and II 40 
and all testimony relative thereto, the counsel of the defend'. 
_ants object.) 
. Jlnd being cross-examined by counsel of the defendants, he 
says-I made my entries from those vouchers, (Exhibits Nos. 
10 and I I;) I considered that a fufficient voucher; I had no 
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other means of ascertaining that the money had been paid by 
Mr. Jones; I expect I received the information from Thomas 
Haines that the balance of two thousand dollars to the Bucks 
County Bank, and six hundred and fifty-six dollars and fifty, 
three cents balance of John Black's n<:>te, and five hundred 
dollars to the Farmers' Bank, on No. 10, was paid; I think 
it was from the information of Thomas Haines, secretary of 
the company, alone, that I made those entries in the books; I 
think the extension from Lisbon bridge was made by the com-

IO pany on John Black's land, for the use of the company; that 
was part of the original route as surveyed; this extension 
from Lisbon bridge was finished after the road was com-
pleted to Lisbon bridge, some time after, I think, twelve 
months at least, I should think ; there was no landing at all 
at Lisbon bridge until the road was extended; until this ex-
tension was made they did not do any business on this road; 
this road ran across Mr. Black's land; I believe there was 
wood st11nding on it at the time; his lands lie on the other 
side of the creek; ,I don't recollect whether Mr. Black sent 

20 down wood over the road before this extension was com-
pleted; he did send down afterwards, he sent a good deal 
down afterw~rds, for several years after the completion of 
the road; he continued to send wood down on the road until 
the road was entirely closed by sale; he did not do any other 
business of any consequence on the road, beside sending down 
wood ; Mr. Black's toll was very large in proportion to others 
for sending down wood; he paid the largest amount of tolls 
for a considerable time; I cannot form any idea of the 
amount of tolls paid yearly by him ; he sent down a vast 

30 amount of wood; he sent down from twelve to fifteen hun-
dred cords of wood a year for .one or two years; the average 
quantity he sent down yearly after the road was extended 
from Lisbon bridge till the road was closed, I think was about 
twelve hundred cords a year, I cannot speak with any ac-
curacy; the first payments on account of the extension of 
the road from Craft's creek was made June eighth, eighteen 
hundred and thirty-three; it was completed in eighteen hun-
dred and thirty-seven and eight; the whole amount of costs 
of extension, including road, wharf, and guard wharf and 

40 bridge, was sixteen thousand one hundred and sixty-six dol-
lars and fifty cents; the amount actually paid was fourteen 
thousand one hundred and sixty dollars and eighty-two cents, 
and liabilities unpaid two thousand and five dollars and sixty-
eight cents; (papers shown to witness and marked Exhibits 
AA, BB, and CC, on the part of defendants,) says they 
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are in my hand writing; were all made out at one time. (To 
the admissioa of these papers marked Exhibits AA, BB, 
and CC, and all testimony in relation thereto, the counsel on 
the part of the complainants make objection.) I made out 
this paper, (Exhibit AA,) April twenty-sixth, eighteen hun-
dred and forty-five; I made it out from the books of the 
company; it contains a correct statement of the summary of 
the tolls" received from April, eighteen hundred.and thirty-five, 
to February, eighteen hundred and forty-five; the amount re-
ceived between tho;e years was twenty-nine thousand nine 10 
hundred and ninety-four dollars and twenty-seven cents, and 
the amount expended as disbursements during that time was 
nineteen thousand eight hundred and thirty-five dollars and 
sixty-seven cents; there was paid for repairs to road, from 
April eighteen hundred and thirty-seven to February eighteen 
hundred and forty-five, fourteen thousand seven hundred and 
sixteen dollars and twenty-six cents; from April first, eighteen 
thirty-five, to February twenty-eighth, eighteen forty-five, 
collectors' salaries, &ci., was five thousand and thirty-two dol-
lars and one cent, and charged to profit and loss accounts 20 
was eighty-seven dollars and thirty-nine cents, sundry ex-
penses, means, small bills, which I can't recollect; this item 
of fourteen thousand seven hundred and sixteen dollars and 
twenty-six cents was for the express purpose of repairs to 
the roads; I can't tell on what part of the road this was ex-
pended; it was on the old road; had nothing to do with the 
extension at all; the net proceeds of toll, deducting amount 
of expenditures, was ten thousand one hundred and eight dol-
lars and sixty cents, which was appropriated as follows:-
paid old debts due on the old road, four thousand three hun- 30 
dred and sixty-nine dollars and twenty-one cents; I cannot 
tell when these old debts were contracted; they were con-
tracted from eighteen hundred and thirty-five to eighteen 
forty-five; I cannot tell whether thev were contracted prior 
to e!ghteen hundred and thirty-five or not; I could tell by re-
ferring to my other books; these books are well secured in 
Mr. Spencer's offi~e, the solicitor of the complainants; of 
the residue of th':' ten thousa_nd one hundred and eighty dol-
lars, there was paid for the railroad wharf from Craft's creek 
two thousand two hundred eighty-eight dollars and forty- 40 
nine cents; this was on the extension, and must have been 
from eighteen hundred forty-two to forty-five, or somewhere 
thereabouts; and paid to Smith and Jones three thousand 
two hundred and thirty-eight dollars and thirty cents; l don't 
recollect what it was paid to them for; I could tell by refer-
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ence to the books; I don't know whether for iron or not.-
Upon reading the testimony over to witness, he says he now 
recolle'cts that it was paid to them (Smith and Jones,) for 
moneys advanced by Smith and Jones to build the extension 
from Craft's creek to Brown's point. (Exhibit CC, being 
shown to witness,) he says the net proceeds of tolls from 
March thirty-first, eighteen forty-five, to May thirty-first, 
eighteen forty-.five, was one hundred and eighteen dollars and 
thirty-one cents, 

10 And being again examined in cltiej, he says :-Before this 
extension was made there was no means of getting to the 
river; in getting to the river it was necessary to build a bridge 
over Craft's creek. (To the evidence relative to the necessity 
of this exten~ion of the road to the river, the counsel upon the 
part of defendants enters his objection.) The road was ex-
tended from Craft's creek to Brown's point, to give greater 
facilities of transportation ; there were not sufficient facilities 
to do the business of the company by approaching the river 
according to the original route of the road. I have no distinct 

20 recollection of the amount of tolls received and disbursements 
made independent of the papers just shown to me; (papers 
marked Exhibits AA, BB, and CC,); no distinct recollection, 
except from those papers. I received the one hundred and 
eighteen dollars and thirty-one cents received from March 
thirty-one, eighteen hundred and forty-five to May thirty-
one, eighteen hundred and forty-five, whilst the road was in 
the hands of sheriff Kirkbride; no part of the item of three 
thousand two hundred and thirty-eight dollars and thirty cents 
paid to Smith and Jones was paid them on account of the loan 

30 of thirty-five thousand dollars; I do not know of any pay-
ments being made to the complainants on account of this 
thirty-five thousand dollar loan; it is still credited to them on 
the books of the company; Thomas Black has sent wood 
down on the railroad, but not in such quantity as his brother 
John; John Chambers sent some sometimes, but not a great 
deal; I believe Restore Lamb and Mr. Chambers both sent 
wood over the road, but not a great deal; the wood was cut 
somewhere in the neighborhood of the road between Lisbon 
and Barnegat; Thomas Black had wood cut on his own land; 

40 this was brought over the railroad to the Camden and Amboy 
railroad, generally. (Book shown to witness, and marked 
Exhibit No. 12, on the part of complainants)-says, this is a 
book of bills payable of the Delaware and Atlantic Railroad 
Company. (Book shown to witness, and marked Exhibit No. 
13, on the part of the complainants,) he says, this is the book 

I 
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of Thomas Haines, the secretary of the Delaware and Atlan-
tic Railroad Company-most in Thomas Haines' handwrit-
ing, some in mine; it appears to be kept as a book of memo-
randums of receipts and payments of the company, a regular 
book of the company. 

Jlnd being again cross-examined, he says : 
Question. Have you any recollection, independent of any 

memorandum made by you, of the company's having received 
a large amount of tolls between eighteen hundred and thirty-
five and eighteen hundred and forty-five ·1 . 

Answer. No. 10 
Question. Do you recollect, independent of the books, 

whether they received any amount of tolls during those 
years 1 

Answer. No. 
The witness being re-examined on tltis cross-examination, 

says, that what I meant by saying I had no knowledge of any 
amount of tolls received by the company between eighteen 
hundred and thirty-five and eighteen hundred and forty-five, 
independent of the books or memorandum, was that they re-
ceived none except what was upon my books. 20 

Question. Do you remember, apart from the books and 
statements shown you, that thi~ company received a large 
arnount of tolls from eighteen hundred and thirty-five to eigh-
teen hundred and forty-five 7 

Answer. I recollect that they received a large amount of 
tolls between eighteen hundred and thirty-five and eighteen 
hundr~d and thirty-seven, after that they were received by 
Smith and Jones, and not by the company. 

LuKE SrANSBIE. 

Sworn and subscribed this seventeenth day of Januarv, in 30 
the year of our Lord one thousand eight hundred and fifty-
five, before me. 

C. H. HoLLINSHEAD, M. C. C. 

Jaco~ T. Bunting, a witness produced on the part o.f tlie 
complamants, alleging himself to be conscientiously scrupu-
lous of taking an oath, and being duly affirmed, de'clareth and 
saith :-I was acquainted with Samuel Newbold in his life-
tin:ic; ~e resided at N?. 14 Pine ~trect, in the city of Philadel-
phia; m the summer time he resided on his farm near Mount 
Me~ting; he is deceased-has been dead three years last July 40 
I !hmk; I am ~cq~ainted with his handwriting and signature; 
think I know his signature; have seen him write frequently. 
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(Paper marked Exhibit No. 6 being shown to witness,) says, I 
think the name Samuel Newbold, signed to this paper, is 
without doubt the signature of Samuel Newbold. 

JACOB T. BuNTIXO. 

Affirmed and subscribed this seventeenth dav of Januarv, in 
the year of our Lotd one thousand eight hu~dred aud fifty-
five, before me. 

C. H. HoLtmsaEAD, JfL C, C, 

Cltades Bispltam, a witness produced on the part of com-
10 plainants, being duly sworn according to law, declareth and 

saith :-That I was acquainted with Johh B. Bispham well 
and ictimately; he was a nephew of mine; I have seen him 
write frequently; I do know his signature, I think, (Paper 
marked Exhibit No. 6, on the part of complainant, shown to 
witness,) he says: The name of John B. Bispham to this pa-
per is his signature; in June, eighteen hundred and forty-five, 
John B. Bispham was insolvent; he is dead; he died in San 
Francisco, California; at the time of his death he was insolv-
ent; I am not aware that he left any executors, I think I can 

20 say he left no executors; 'I think there was no administrator 
appointed to his estate; he, John B. Bispham, was insolvent 
on the second day of June, eighteen hundred and forty-five . 

.llnd being cross-examined on tlte part oJ the defendant.-
The means I have of knowing that he was insolvent in June, 
eighteen hundred and forty-five is that he was in no business, 
and I had supplied him with money to pay his expenses ; he 
had no property at that time, I do not know the prer,ise tim!! 
he went to California ; he has been dead about three years; 
he had been there about two years, I think; he did not ac-

30 quire any property there, I think; he was a clerk. 
CHAS, BISPHAM. 

Sworn and subscribed this twentieth day of January, in the 
year of our Lord one thousand eight hundred and fifty-five, 
before me, 

C. H. HOLLINSHEAD/ M. C. C. 

Jame~ .11. Fenwick, a witness produced on the part of com• 
plninants, being duly sworn according to law, declareth and 
saith :-I am acquainted with Samuel H. Jones; he is living i 
he resides out of the state; he is now out of the state; I have· 

40 known him since we were children; I have seen him write· 
frequently; l have corresponded with him; I think I had cor-
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respondence with him in eighteen hundred and thirty-five and 
eighteen hundred and thirty-seven-I know I had; corr?s-
ponded by letter. (Exhibit No. 6, on the part of complain-
ants, being shown to witness,) he says: The name of the fifth 
witness to this paper is the signature of Samuel H. Jones. 

JAMES A. FENWICK. 

Sworn and subscribed this twentieth day of January, in the 
year of our Lord one thousand eight hundred1 and fifty-five, 
before me. C. H. HoLLINSHEAD, JI!. C. C. 

T!wmas Haines, a witness produced on the p~rt of the com- I 0 
plalnants, alleging himself to be conscientiously scrupulous 
of taking an oath, and being duly affirmed according _to la~. 
declareth and saith :-I knew the Delaware and Atlantic Rail-
road Company in the year eighteen hundred and thirty-five; 
I held the situation of secretary to the company, about that 
time-I don'trememberexactly-the book of minutes will show. 

Question. Have you been examined before in this case ·1 
Answer. I have been, on the part of the defendants. 
Question. Were you present at the house of Francis B. 

Warner, in Jobstown, at a general meeting of the stockhold- 20 
ers and directors of the Delaware and Atlantic Railroad Com-
pany, in February, eighteen hundred and thirty-five '1 

Answer. I was at a meeting in February, eighteen hundred 
and thirty-five, the day the bond and mortgage was executed. 
I don't recollect whether the paper containing the covenant 
or guarantee was there at that time or not. (A paper shown 
to witness, and marked Exhibit No. 14, on the part of com-
plainants,) he says: The seal attached to this paper is the seal 
of the Delaware and Atl;rntic Railroad Company; the name 
Thomas Haines, secretary, to it, is in my hand writing. I ex- 30 
per.I the signature and seal were placed to it by authority of 
the company-the book of minutes will show; I have no doubt 
they were placed there by the authority of the company. I am 
not very well acquainted with the handwriting of Stacy B. 
Shreve; have seen him write; know his signature; the name 
of Stacy B. Shreve, a witness to this paper is his signature; 
he is dead. (Mortgage marked Exhibit No. 15, on the part 
of complainants, being shown to witness,) he says: The seal 
attached to this paper is the seal of the same company, the 
Delaware and Atlantic Railroad Company; the signature 40 
Thomas Haines, secretary, to it, is my handwritino-, placed 
there by myself; the signature of Stacy B. Shreve, ine of the 
witnesses to this paper, is the genuine signature of Stacy B. 

11( 
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Shreve, I should think; I do not recollect who procured the 
draft of these papers, (Exhibits Nos. 14 and 15); I have no 
doubt I was authorized to put my name to these papers by the 
company; I should not have put it there if I had not been. 
(Exhibit No. 6 on the part of complainants, being shown to 
witness,) he says: I should think the signature James Shreve 
to this paper is his signature. I don't know how much he 
was worth ; I suppose he was worth ten thousand dollars; he 
was reputed to be a wealthy man. I think that the signature 

10 of Clayton G. Atkinson to that paper is his signature; I don't 
know anything about his circumstances in June, eighteen 
hundred and forty-five. I believe that signature to the paper 
is Chalkley Atkinson's signature; I don't know what his cir-
cumstances were in eighteen hundred and forty-five. On the 
second day of June, eighteen hundred and forty-five, I was 
not worth much. I don't know but one person whose names 
are '.to that paper (Exhibit No. 6,} who was insolvent in June, 
eighteen hundred and forty-five-Jacob Ridgway, he was in-
solvent at that time. I knew Jonathan Smith; he is dead, 

20 he was reputed to be a wealthy man; Jacob Ridgway is dead, 
Thomas Black, in June, eighteen hundred and forty-five, was 
reputed to be a wealthy man; I can't say about Richard 
Jones; at that time Restore S. Lamb was reputed to be 
wealthy; John Chambers, at that time, was reputed to be 
worth money-a wealthy man. This paper (Exhibit No. 6,) 
was present at a general meeting which we had, but the time 
I don't remember. (Book of minutes of the Delaware and 
Atlantic Railroad Company, marked Exhibit A, on the part of 
defendants, shown to witness,) he says: That is the book of 

30 minutes of the Delaware and Atlantic Railroad Company; 
they are in my handwriting; they are all my minutes. (The 
witness' attention was then called to a portion of the minutes 
as recorded under date of February second, eighteen hundred 
and thirty-five, and marked Sin the margin.) He says: That 
entry is correct, and the meeting therein mentioned did take 
place; I do not know who gave the notice there mentioned; 
I was in the practice of giving notice; it was part of my duty 
as secretary to give the notice. (On the following page, alsO' 
marked S in the margin,) the witness says:· The covenant, 

40 bond and mortgage (marked Exhibits Nos. 6, 14 and 15,) 
above I expect are the papers therein referred to. (Entry in, 
the aforesaid minutes, under date of August nineteenth, eigh-
teen hundred and thirty-five, marked S in the margin, being 
shown to witness,) he says: That entry is correct, or else it 
would not have been put there. (This refers to the extension, 
of the road from Craft's creek to Brown's point.) I don't re-
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collect that anything had been done to that extension before 
this entry in the minutes was made. lt is so said that John 
Black, Joseph Smith, and Benjamin Jones did lend thirty-five 
thousand dollars to the Delaware and Atlantic Railroad Com-
pany; I believe they did; I do not know that this loan of 
thirty-five thousand dollars has been repaid to them hy the 
company. (Being shown Exhibit No. 13 on the part of com-
plainants,) he says: It is part in my handwriting, and part in 
the handwriting of Luke Stansbie. The entries in this book 
of the names and notes as discounted, with their dates, arn 10 
correct, or they would not have been put there; the moneys 
received on those uotes were applied to the use of the Dela-
ware and Atlantic Railroad Company. 

/ind being cross-examined by counsel on the part of the de-
fendants, he says:-1 was well acquainted with Stacy B. 
Shreve; seen him write a great many times; also seen James 
Shreve write many times; also Chalklev Atkinson. The 1I1eet-
ing referred to in "the minutes, and m;rked S in the margin, 
refers to a meeting of the directors and stockholders; it is 
just as it is in the minutes. I suppose it was convened for 20 
a special purpose to take into consideration the affairs of the 
road; I don't recollect whether there was any special busi-
ness transacted at that meeting; nothing more than appears 
on the minutes; the minutes say the mortgage bond and cove-
nant was presented by me, 1he secretary, to that meeting; 
the bond and mortgage were executed; I believe the cove-
nant was executed at that meeting. I do not recollect that I 
gave notice of this meeting, but lrom my habit of giving no-
tice, I think I gave notice of this meeting; I don't think the 
notice given of this meeting was so special as to say that the 30 
bond, mortgage, and covenant were to be executed; I was not 
in the habit of giving notice of the special business which was 
to be done; generally that a meeting of the stockholders 
would be held. I do not know whether this meeting was a 
large one or not; I do not recollect whether a majority of the 
stockholders were present at this meetinu; I can't sav whether, 
generally, at the meetings of the stockholders, a m0 ajority at-
tended or not. (Paper marked Exhibit No. 6 on part of com-
plainants shown witness,) he says :-1 seen a number sio-n it at 
this meeting, I do not know how many; I cannot tell \\~hether 40 
all the persons whose names are to it signed it there or not. 

THOMAS HAINES. 

Affirmed and subscribed this twentieth day of January, in 
the year of our Lord one thousand eight hundred and fifty-
live, before me. C. H. HotLINSHEAn, M. C. • c. 
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John Beatly, a witness produced on the part of the com-
plainants, being duly sworn according to law, deposeth and 
saith :-I am cashier of the Farmers' Bank of New Jersev; 
held this situation since it was estahlished in eighteen hu·n-
dred and fourteen ; have seen Daniel D. Smith the fourth 
witness to this paper, (Exhibit No. 6) write; he is now de-
ceased; I believe this name to be his signature. On'the se-
cond of June, eighteen hundred and forty-five James Shreve 
had the reputation of being a man of wealth; Jonathan Smith 

IO was reputed to be a wealthy farmer; so far as I have any 
knowledge of him he was reputed to be a man of wealth; at 
that time Thomas Black was reputed to be a wealthy farmer; 
I believe that Restore S. Lamb was also at that time gene-
rally considered a man of wealth; I think John Chambers 
was considered a man of wealth at that time. (Exhibit No. 
14 on part of complainants being shown to witness,) says:-
the signature of Richard C. Shreve to this paper I believe to 
be his; I have no doubt of it; I have seen him write. (Ex-
hibit No. 15 on part of complainants being shown to witness) 

20 be says :-I believe the name of Richard C. Shreve, a witness 
to this paper, to be bis handwriting; I have no doubt about 
it. I knew a man who resided in this place named John 
Gibbs; previously to residing here I believe he resided in Co-
lumbus; he resided several years in Mount Holl_v; bis char-
acter in reference to truth and veracity had suffered previ-
ously to bis leaving here; from what I know of him I would 
not believe him on oath if he were interested and there were 
not other circumstances to corroborate him . 

.11.nd being cross-examined.-John Gibbs resided here from 
30 three to five or six years; I do not know the year he left 

here; I should think it must be five or six years since be left 
here; I have never seen him but once since he left here that I 
1·ecollect of; I believe he now resides in Philadelphia; I do 
not know what his reputation for truth and veracity in Phila-
delphia is; I have heard of him very seldom since he left 
here; I have heard occasionally said of him on the subject 
since he left here; not in regard to bis present reputation; I 
do not know what bis occupation is in Philadelphia; I have 
heard be was engaged as a police officer; whether he is now 

40 or not I do not know; I had private dealings with Mr. Gibbs 
whilst he resided in Mount Holly-most of them consisted of 
my renting a house and store to him; I think he occupied it 
two or three years-perhaps three; I had no personal diffi-
culty with him in regard to the renting; I had a little trouble 
in getting the rent; never had the slightest altercation with 

I 
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him ; part of the time of his livin~ here, from 1!1Y ~usiness 
with him, I had reason to suspect him to be wantmg m tr~th 
and veracity; this did not arise out of the troubles of gettmg 
rent; I mio-ht have heard rumors of him, but what I speak of 
r,amc unde~ my own knowledge; part of it was from the gen-
eral reputation of the man, and partly from what came under 
my own knowledge .. 

And being again examined in clii~f, says :-I have seen Jo-
seph Kirkbride, former sheriff of this county, write; know his 
signature. (Paper, conditions of sale, shown witness, and IO 
marked Exhibit No. 16 on the part of complainants,) he says: 
-I should think that was his signature. I think I have seen 
Richard Jones write; papers have passed through the bank 
purporting to be his signature, and no doubt they were; 
agreeably to my recollection, and from what I have supposed 
was his, I believe the signature of Richard Jones, twice ap-
pearing on this paper, to be his signatu!e· 

1. BEATTY. 

Sworn and subscribed this twentieth day of January, in the 
year of our Lord one thousand eight hundred and fifty-five, 20 
before me. c. H. HOLLINSHEAD, M. C. c. 

Mattliew McHenry, a witness produced on the part of the 
complainants, and being duly sworn according to law, de-
poseth and sait.h:-I reside in Mount Holly; am in my seven-
ty-third yrar since December; I was acquainted with a man 
named John Gibbs; he did reside in Mount Holly; I was not 
acquainted with him before he came here; he told me he 
came from Columbus; have had dealings with him; I am not 
aware of more than one John Gibbs who removed from Co- 30 
lumbus to Mount Holly; the man I referred to married Isaiah 
Atkinson's daughter, I believe; sometime before he went away 
frol!1 Mount Holly, his general reputation for truth and ve-
racity was rather bad ; from what I know of him in some in-
stances, I would not believe him under oath, from what I ex-
perienced myself . 

.!lnd being cross-examined by counsel on part of defendants. 
-I believe he left Mount Holly in eighteen hundred and forty-
seven; I think he went from here to the inclined plane, to-
wards Lancaster, a little outside of Philadelphia; I have un- 40 
derstood fro~ hearsay that he lives in Philadelphia; I do not 
know_ what h,_s r~putation for truth and veracity is in Phila-
dc\ph1a at this lime; I never had any personal altercation 
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with him whilst he resided here; I had a great deal of diffi-
culty with him in regard to pecuniary matters whilst he re-
sided here; those difliculties were not all settled and adjusted 
before he left here; they remain unadjusted still, some of them. 

And being again examined in chief. 
Question. What was the difficulty to which you have al-

luded in relation to pecuniary matters? (To this question 
the counsel on the part of defendants objects.) 

Answer. There, was a difficulty about a note of five or 
10 six hundred dollars ; Mr. Beatty sent for me to come round 

to the bank, and showed me this note of five or six hundred 
dollars, and asked me if I knew anything about it; the note, 
I think, purported to be drawn by John Gibbs & Co., John 
Gibbs was one, in iavor of some merchant in Philadelphia; 
the note purported to be endorsed by me; the endorsement 
was not by me ; I denied it at once, and told them I had 
never seen it before; the note was protested and went back 
to Philadelphia; I still say the endorsement was not my sig-
nature; I was never called upon to pay all of this note; John 

20 Gibbs. went away, and left his clerk to take up the note, and 
he had not money enough and came to me, and I lent him 
my check for a hundred dollars, and I have never heard of 
the note since. I had a conversation with John Gibbs about 
the endorsement being a forgery; he came to me and asked 
me if I had said it was a forgery, and I said, yes, and you 
kn"w it is, and he never said anything more to me about it. 

And being again cross-examined.-! had heard a great 
deal of complaint in regard to his truth and veracity before the 
time of this note. MATTHEW McHENRY, 

30 Sworn and subscribed this twentieth day of January, in 
the year of our Lord one thousand eight hundred and fifty• 
five, before me. 

c. H. HOLLINSHEAD, M. C. C. 

Thomas B. Bullock, n witness produced on the part of com-
plainants, alleging himself to be conscientiously scrupulous 
of taking an oath, and being affirmed according to law, de-
clareth and saith :-I was acquainted with John Gibbs; he 
resided at Mount Holly; I understood before he came to 
Mount Holly he Ii ved in Columbus; I had a business connec-

40 lion with him ; employed by him as a clerk; the latter part of 
the time he lived in Mount Holly his general character for 
tr_uth and veracity was bad; I think I was clerk for him 
about four years-it might have been more; from what I 
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know of him and his <1eneral reputation, I would not believe 
him under oath where'"be had any interest; I wouldn't like to 
take his word under oath on any occasion. 

Jlnd being cross,exarnined.-1 think he left here in eighteen 
hundred and forty-seven, as near as I can tell; I have. not 
seen him since he left here; I have understood that he resided 
in Philadelphia; I have not heard anything about him, as to 
character, since he left here; I have frequently heard persons 
say they have seen him at Philadelphia; I have. heard not(1ing 
in relation to his character for truth and veracity there, srnce 10 i 
he left here. Tnos. B. BuLLOcK. 

Affirmed and subscribed this twentieth day of January, 
in the year of our Lord one thousand eight hundred and fifly-
five1 before me. 

C. H. HoLLINSHEAD, M. C. C. 

Eayre Oliphant, of the county of Burlington, a witness pro-
duced on the part of the defendants, alleging himself to be 
conscientiously scrupulous of taking an oath, and being duly 
affirmed, declareth and saith :-I reside in the neighborhood 
of the Delaware and Atlantic Railroad, near the head of it; 20 
have resided there twenty-three years and ten months ; I am 
acquainted with the woodland of John Black up there. (The 
counsel of the complainants objects to all testimony in relation 
to the woodland of John Black.) This land lies on the north 
branch of Rancocas; he owned quite a large tract there, 
which he showed me-different tracts; the end of this road 
lands on his, (John Black's,) as I have been told by himself 
and others; it lands on him six hundred yards, I call it ; this 
land was timbered with small timber, when this road was 
made, not heavily timbered; that timber was cut and taken 30 
away by John Black, after the road was made; such land, 
with the timber off, at the time the road was made, was worth 
two dollars an acre, I suppose; John Black cut off consldera-
ble wood up (here to be transmitted over the road ; John 
Black had an agent up there; I was employed by him as his 
agent to cut and cart wood to the road, and car it down ; I 
commenced as his agent about the first of the road doing any 
business; I cut the first of John Black, taking down wood of 
any amount; I do not know how long I acted as his agent, 
but until the road was pretty much down; he cut some after- 40 
wards by other persons, but the most of the wood I cut and 
carred down-nine-tenths of it; I cut from five hundred to 
four thousand cords a year, on an average; I cut and carred 



!16 

down for him from a thousand to fifteen hundred cords a year 
-how many years, I cannot tell; there was quite a deal of 
others' wood sent down during the time; I cut off about a 
thousand cords myself of my own and others ; cut and sent 
down; the principal part of the wood that was sent down 
from that end of the road was John Black's; there was wood 
sent do" n from other places further down the roa~, which I 
knew nothing about; the toll was two cents a mile a cord, I 
think. 

10 Question. What would it cost to cart wood from that end 
of the road to the nearest landing on the Delaware, by any 
other way than the _railroad? (To this question the counsel 
for the complainants object.) 

Answer. It would cost all it was worth, I think; could go 
but one load a day. During all the time while the railroad could 
go, Benjamin Jones, at Hanover furnace, done all their busi-
ness over this road-quite a good deal of it ; carred their ore 
and iron and store goods. 

Question. Do you suppose that Benjamin Jones did a3 
20 much upon the road as John Black? (Objected to by coun-

sel on the part of complainants.) 
Answer. I suppose he did ; in value, perhaps more. 
Jlnd being cross-examined by counsel on the part qf com-

plainants, he says :-Other persons besides John Black and 
Benjamin Jones used this road; I don't recollect that Thomas 
Black had any wood at one end of the road ; after some vears 
he and McKnight bought a large tract further down the• road 
two or three miles, and had considerable taken down; I think 
there was about six hundred acres, but maybe I'm mistaken; 

30 I think I understood that Restore Lamb and John Chambers 
had some wood taken down, don't know how much ; it was 
brought to the head of the road; I can't tell the amount, 
whether one cord or a thousand ; thev owned some land at 
the head of the road, or near the head of the road. Lamb and 
Chambers own a tract near the head of the road, but it aint 
got much timber on, and never had; they didn't cut much off 
of that tract, but whether they brought the wood off that or 
another tract, I don't know; they (Chambers and Lamb) own 
a deal of wood about there, but I don't know how much; 

40 Restore Lamb bought some lots off of the Thomas Earl tract, 
and cut it off, but whether it was brought to the road or not 
I don't know, but I think it was ; this was beyond the exten-
sion, on the south side of the creek. I know of another large 
tract that Lamb and Chambers bought of Dr. Stratton and 
wife, but none of the wood came to the road, but perhaps they 
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brought their boards and saw stuff; there were a good many 
brought there; John Black brought a good many of his boards 
there, and I think it likely Lamb and Chambers brought their 
boards there; there was quite a large tract sold off in lots, 
and the person~ who bought brought their wood to the road; 
Jonathan Smith used t_he road to take wood over it; Jonathan 
Smith had quite a considerable there; this wood was brought 
from lands on the south side of the creek beyond the extension 
of the road; Jonathan Smith and Joseph Smith owned about 
twelve hundred acres, as they said, and the principal part of 10 
the wood which came off it went down over the road; Jona-
than and Joseph Smith and the people they sold to took down 
a great deal of wood, quite as much some years as John Black 
himseli; John Smith's part-four hundred acres-was sold 
off in small lots to other people, and they cut and got it off as 
soon as possible; were two or three years about it; I don't 
know that James Newbold ever used the read; he never did 
to my knowledge; it was said Caleb Newbold's land adjoins 
John Black on the east; I cut up to the line; I think I cut 
pretty near a half a mile along Caleb Newbold's l_ine. James 20 
Newbold was said to be a son of this Caleb Newbold; James 
Newbold left children, Caleb, Michael, and James, the girls' 
names I don't know. Restore S. Lamb, John Chambers, Jon-
athan Smith, and Caleb Newbold owned considerable tracts 
of woodland on the south side of the creek ; I never heard 
Caleb Newbold say anything about owning it, but it was 
called Caleb Newbold's tract; I don't know that James Shreve 
owned a foot of land there ; John Black always paid me for 
my services . 

.llnd being again re-examined.-! don't know that John 30 
Chambers cut any wood off this eight 0r nine hundred acre 
tract; there was wood there taken over the road said to be 
Lamb and Chambers' wood, or Chambers and Lamb's, but I 
can't tell whether it \Vas one cord or a th01;sand; I can't tell 
anything about it. EAYRE 0LrPHAN1", 

Affirmed and subscribed this twenty-third day of January, 
in the year of our Lord one thousand eight hundred and fifty-
five, before me. 

c. H. HOLLINSHEAD, M. C. c. 
Ricltard Butterwortlt, a witness produced on the part of the 40 

de[endants, being dull:' sw?rn according to law, deposeth and 
saith :-I knew the srtuatron of the Delaware and Atlantic 
railroad above the branch of the Rancocas. 

N 
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Question. Was you ever employed by John Black to' do 
any work there on the road? (Objected to by counsel on the 
part of complainants.) 

Answer. Yes. 
Question. What was you employed to' do 1 (Objected to' 

by counsel on the part of complainants.) . 
Answer. I was employed to take up the iron off the rond; 

I think this was in eighteen hundred and fifty-two; I took up 
all the iron I could find; I carted it all down to his son John's, 

10 called the Newbold place; I don't know whether that place 
belongs to John Black; I was paid by John Black for doing 
this ; he paid me for it by coal and timber; the bridge fell 
down when I was taking up the iron; I took soine bolts out 
of the bridge, and it fell down ; I believe the principal part of 
the timber of the bridge lays there in the pond, within a few 
feet of where it fell down; some of it floated down to Lisbon 
and they pulled it out to pile lumber on, I believe. 

Jl.nd being cross-examined by counsel on the part of com-
plainants, he says :-There was six loads, or I took it at six 

• 20 times ; it was flat bar iron and soine spikes; I should call it 
very poor iron indeed; I would have been willing to have 
given three-quarters of a cent a pound for it; I should not 
think there was more than five tons and a half of it at the out-
side; the bridge was burnt pretty near the time I took the iroil 
off-a little after, I think; it was set on fire; it was a very 
dry day; I went up there to put it out and took out some 
bolts, and it fell in the creek; there was quite a good deal of 
the iron had been stolen and taken away, and that is the rea-
son Mr. Black set me to work to take it away, to keep the 

30 whole from going; it was after Mr. McKnight had taken up 
the road on the north side of ·the creek that Mr. Black told 
me to take up this iron; the road on the north side of the 
creek had all been taken up, and some of it fenced in ; I sup-
pose this iron was upon Mr. Black's land. 

Jl.nd being again ,·e-examined by counsel on the part of de-
fendants, he says :-The teams tjsed to ca1t this iron were 
two-horse teams, and I loaded it and carted•it myself; I think 
I took a ton at a load, except the load of spikes and short iron, 
which I took on bottoms and sides, which I supposed was 

40 about a half a ton ; I just guessed at it, and took what there 
was. 

Question. Did anybody give you the timber'of th~s bridge 1 
(Question objected to by counsel on the part of the complain-
ants.) 

Answer. I believe M:r. Black said to me I might have it if 
there was anything there would do me any good; but I found 
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it was good for nothing, and did not take any part of it; I 
did not take any iron off the bridge; I don't think there was 
any iron c,n the bridge-I think it had all been taken off clear 
to the south abutment. · 

'" RICHARD ?<! BUTTERWORTH. 
mark, 

Sworn and subscribed this twentythird day of January, 
in the year of our Lord one thousand eight hundred and fifty-
fivc, before me. 

C. H. HoLLINSHEAD, .llf. C. C. 

Samuel Sheai·man, a witness produced on the part of the 
defendants, alleging himself to be conscientiously scrupulous 10 
of taking an oath and being duly affirmed, declareth and saith: 
-I am acquainted with Joseph Smith, one of the complain-
ants in this suit. 

Question. Do you know of Joseph Smith having taken up 
any of the iron off the Delaware and· Atlantic railroad'/ (Ques-
tion objected to by counsel on part of complainants.) 

Answer. I and another man, employed by him, took up a 
turnout on the Fox farm; was done by order of Mr. Smith. 

And being cross-examined by counsel on the part of the com-
plainants, he says :-It was in the spring of eighteen hundred 20 
and forty-nine; the Fox farm is where Joseph Smith's son 
George it was a turnout which run from the road 
toward the barn; I do not know who put the turnout there or 
whose iron it was; ii was Joseph Smith's land-I believe he 
owned the farm; we took the iron home in two loads; there 
might have been a ton of it; the turnout was seventy-five, or 
it might have been a hundred, yards long; it was flat bar 
iron; I don't know the value of it; I don't suppose anything 
about it, but I suppose it was worth ten dollars; I suppose 
there was all of a ton, but I can't tell whether there was a ton 30 
and a half or not; I don't know who put this iron down ; it 
was a track laid down from the railroad over towards Mr. 
Smith's barn ; it came within thirty or forty feet of the barn; 
Mr. Smith said when he put it there it was to be handy to put 
his calves on. 

And being re-examined by counsel on the part ef the defend-
ants, he says :-This iron was the same as the rest of the iron 
on the railroad, I believe; th<; road itself, .as well as this turn-
out, ran across the Fox farm. • SAI\IUEL SHEARMAN. 

Affirmed and subscribed this twenty-third d:;iy of January, 40 

I 

' 
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in the year of our Lord one thousand eight hundred and fifty-
fi ve, before me. 

C. H. HoLLINSHEAD, M. C. C. 

Chalkley .ll.tkinson, a witness called upon the part of the de-
fend ants, to whose examination the counsel on the part of 
complainants object, (he having been once examined by the 
defendants,) without an order of the court for that purpose, 
alleging himself to be conscientiously scrupulous of taking an 
oath, and being duly affirmed, declareth and saith :-I was 

10 present at Columbus at the sale, or pretended sale, of the Del-
aware and Atlantic railroad; it was sold at sheriff's sale, by 
Joseph Kirkbride. 

Question. Were there many persons at the sale 1 
Answer. Yes, there were several persons there. I think 

John Black was; I don't remember whether Joseph Smith 
was there ; I think there was not a great deal of bidding for 
the road; I have forgotten whether it was struck off to Wil-
liam l\IcKnight or Richard Jones; it was to one or the other; 
it was struck off for a thousand dollars. Yes, I think John 

20 Black was there when it was struck off. 
Question. Did the person to whom it was struck off claim 

to be the purchased 
Answer. Yes. 
Question. What did he say 1 (Question objected to by 

counsel on part of complainants.) • . 
Answer. I don't recollect what he said. 
Question. Did any one else claim to be the purchaser 1 

(Objected to by counsel on the part of complainants.) 
Answer. Yes. 

30 Question. Who 1 (Objected to by counsel on the part of 
complainants.) 

Answer. William McKnight. 
Question. Did he claim to be the purchaser immediately 

after it was struck off1 
Answer. Yes. (Objected to bv counsel on the part of 

complainants.) 
Question. Did he do it openly, and in the hearing of all 

present 1 (Objected to by counsel on the part of complain-ants.) 
40 Answer. Yes. 

Question. What did he say 1 (Objected to by counsel on 
the part of complainants.) 

Answer. He said John Black, Richard Jones and himself were the purchasers. 
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Question. Did they, John Black and Richard Jones, take 
any exception to that remark of his? (Objected to by coun-
sel on the part of complainants.) 

Answer. I don't remember that they did. 
Question. What was the worth of the iron per ton on the 

road at that time'/ 
Answer. I can't answer that; the most of it was sold for 

old iron afterwards; the larger part of it, I think, was sold 
for thirty-three dollars and a half per ton; there was upon 
the whole road about two hundred and ten tons; I weighed 10 
ten miles of it; there was about a ton to the mile more to he 
put to it, of plates, spikes, &c.; with the turn outs there were 
about fifteen miles. 

Jlnd being cross-examined by counsel on the part of com-
plainants, he says :-I can't tell what time the sale took place 
-in the neighborhood of two or three o'clock, perhaps as 
early as two o'clock, pretty soon after dinner; it was kept 
open a very considerable length of time; I can't say it was 
kept open from two till nearly five o'clock; everybody had 
an opportunity to bid who wished to; I can't say what the 20 
sheriff set up first; I can't say whether he first put up the 
proceeds, dividends and profits of the road; I can't say when 
the sale was; I can't say whether it was the second of June 
forty-five; (paper shown witness marked Exhibit No. 16 on 
the part of complainants,) says, I have seen Richard Jones 
write frequently; from my knowledge of it, I should think the 
two signatures are Richard Jones' handwriting; I think 
Thomas Black was at the sale; I don't remember whether 
Caleb Newbold, junior, was there; I don't think Nathan At-
kinson was there. 30 

Question. Have you heard any of the defendants say after 
the sale that they had consulted counsel, and that the shP.riff 
could not convey any title to the road by sale? (Objected to 
by counsel on the part of defendants.) 

Answer. No, I believe I never have; I have never heard 
either of the defendants, or either of the executors or admin-
istrators of the deceased ones who signed the bond and cove-
nant, (Exhibit No. 6,) say that they had consulted counsel, 
and that the sheriff could not convey any title to the road by 
sale; I did tell John Black that Governor Vroom had given 40 
an opinion that the sheriff could not give any title to the road; 
I don't know any one else saying so; George Black told me; 
George Black is a son-in-law of Clayton G. Atkinson, one of 
the signers of this covenant; I can't tell who was present 
when McKn!ght made the remark about his being one of the 

I 
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purchasers~the bar room was full of persons ; I don't think 
either John Black .or ,aichar.d Jones heard it ; they had stepped 
out into the entry, I think ; William McKnight had the iron 
on thJ road taken up ; I can't say that the proGeeds of the 
·sale .of the iron, when taken off the road by McKnight, went 
into the pockets of John Black, Joseph Smith or Benjamil) 
Jones; it was run one or t,w,o years after the sale of the road 
before the iron was taken up; J think it was· re-ch.artered as 
the Delaware a11d Hanover Road before the iron was taken 

IO up; Richard Jones signed .that bond, I believe. 
And being re-examined by counsel on the part of d~fendants, 

says :-Richard Jones is a·son of Benjamin Jones; Benjamin 
Jones is dead; Richard has succeeded his father i!! part of 
the Hanover furnace .property; Richar<l has carried on the 
busiqess there since the death pf his father, arid carries it on 
now. CnAf.KLEY ATKINSON, 

Affirmed and subs,cribed this twenty-third ,day of January, 
in the year of oµr Lord one thousand eight hundred and fifty-
fi ve, before me. 

20 C. H. HoJ:.LINSHEAD, M, C, C, 

Jacob .llferritt, a witness produced on the part of defendants, 
alleging himself to be ,conscientiously scrupulous pf taking an 
oath, and being duly affirmed, declareth and saitii :-l heard 
a .con11ersation at the Mount between Barclay White and 
Joseph S)'l)ith, one of the complainants; I think it was last 
fifth .day; there was·.a conversation in reference to the signing 
of the bond; Barclay White, Benjamin Lamb, Joseph Smith 
and myself were at meeting at the Mount ; this was after the 
testimony in this case had been taken at Burlington ; the 

30 question was aske.d Bar.day White, either by Benjamin Lamb 
or myself, in the pr,esence of Joseph Smith, how th.ey made 
out there; Barclay's reply :was that they had prov.ed c.onclu, 
si\lely th.at all the stoekholdcrs :were to sign this bond; Bar-
clay replied that there was a space left in the bon<l for ihe 
signatur.es of those :who did not sign it; Barclay replied, they 
were all to sign it, and appealed to Joseph Smith if it were 
not a fa.ct; Joseph Smith replied that they all had an oppors 
tuuity to sign it~it had been taken to them all, but they 
i,vouldn'.t all sign it ; I reside in Springfield township, about 

40 fo.1u· miles distal).! from-here; have resided there all my life; 
am acquainted with John .Gibbs; have known him a consider-
able mimber of years, whilst he lived in Mount Holly and be-
fore he w~ni there; I was intimately acquain,tec! with him 
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whilst he lived in Mount Holly; had considerable dealings 
with him. 

Question. In all your dealings with him, did you find him 
a man_ of trut~ and veracity? (Objected to by counsel on 
part of complamants.) 

Answer. Yes; so far as I'm acquainted, his general repu-
tation for truth and veracity in Mount Holly was good. 

JACOB MERRITT, 

Affirmed and subscribed this twenty-third day of January; 
in the year of our Lord one thousand eight hundred and fifty- to 
five, before me. 

C. H. HoLLINSHEAD, .Jl,J, C. C. 

Abraham Merritt, a witness produced on the part of de-
fendants, alleging himself to be conscientiously scrupulous of 
taking an oath, and beirlg duly affirmed, dedareth, and saith: 
I reside in Mount Holly; have resided here four years this 
spring; resided before on a farm about a mile from this place;. 
resided there twelve or thirteen years. Iinow John Gibbs;. 
have known him seventeen or eighteen years; I consider I 
am intimately acquainted with him; had considerable deal- ZO 
ings with him; I believe his general reputatioh for truth and 
veracity to be good ; would believe him under oath ; Mr, 
Gibbs was a storekeeper iri Mount Holly; before he came to 
Mount Holly he kept store in Columbus, a distance of about 
five miles; I believe he was bbrn and reared within a short 
distance of this place; I had dealings with him before he 
came to Mount Holly. 

And being cross-examined.--! am not in any way related 
to Mr. Gibbs. 

Question. Did you never hear of Mr. Gibbs forging Judge 30 
McHenry's name? (Question objected trn)' 

Answer. Never until this trial had been in operation-
some time after the commencement of this suit;. I mean the 
taking of the testimony in this case. . 

Question. Did you nev'et hear cjf Mr, Gibbs forging TFro-
mas Bullock's name as a withess tt> a deed ·1 (Objected to.) 

Answer, Never. 
Question. Did you not hear that Mr. Gibbs ha:d forged 

George W. and William K Atkinst>il's name to notes? ~Ob-
jected to.) 40 

Answer. I have; it was ctitrently reported here a'.t the 
time they were winding up their busines; this was more'than 
five years ago. Gibbs had left Mourit Holly before I came 



104 

here-some two or three years before, I think; I do not know 
the reason of his quitting Mount Holly; there was a failure irr 
his business before he left; I dealt considerably in his store, 
and bought a carriage and harness of him before he came to 
Mount Holly, whilst he lived in Columbus; buying the car-
riage and harness, and dealing in the store, were the extent 
of my dealing with him ; I dealt with him a great deal in the 
store-to a considerable amount. 

JJ.nd being again re-examined.-! always associated with 
IO him in society the same as any other neighbor or friend; used 

to be here and see him three or four times a week; knew him 
intimately and well. Am,. MERRITT. 

Affirmed and subscribed this twenty-third day of January, 
in the year of our Lord one thousand eight hundred and fifty• 
Ii ve, before me. 

C. H. HOLLINSHEAD, M. C. C. 

John Folwell, a witness produced on part of the defendants, 
alleging himself to be conscientiously scrupulous of taking an 
oath, and being duly affirmed, declareth and saith :-I reside 

20 in Mount Holly; have resided here between twenty-five and 
thirty years; I am a justice of the peace; have held the office 
a little over eleven years. I was intimately acquainted with 
John Gibbs while he resided in Mount Holly; had dealings 
with him to a large amount; to the amount of a thousand 
dollars, which is a large amount for me; did not know him 
before he came here; as far as I know, his general reputation 
for truth and veracity was good; I should believe him under 
oath. . 

And being cross-examined. 
30 Question. Did you ever hear of his forging the names of 

George and William E. Atkinson? (Objected to by counsel 
on part of defendant~.) 

Answer. Yes, I have; it was a current report at the time; 
it was not believed by me; what others did I cannot tell; 
some time ago, I cannot tell how long. 

Question. Did you never hear of his having forged Judge 
McHenry's name? (Objected to by counsel on the part of 
defendants.) 

Answer. Never until yesterday. 
40 Question. Did you ever hear of his forcrincr Thomas Bul-

lock's name to a deed? (Objected to by c~u~el on the part 
of defendants.) 

Answer. No, not to a deed; I heard that he forged his 
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name to a bond ; this was about the time of the other report, 
about the Atkinsons' report. 

JJ.nd being again re-examined.-There never was a crimi-
nal complaint in relation to these forgeries ever made before 
me. 

JJ.nd bei-ng again cross-examined.-! never heard that there 
ever was a complaint made to Jabez Kingdon about these 
forgeries ; never heard of any complaints being made; Jabez 
Kingdon was a justice of the peace residing in Mount Holly; 
Jabez Kingdon lives in Burlington; he is the ticket 'agent. 10 

' JoaN FoLWELL. 

Affirmed and subscribed this twenty-third day of January, in 
the year of our Lord one thousand eight hundred and fifty-
five, before me. . c. H. HOLLINSHEAD, M. C. C. 

Peter V. Coppuck, a witness· produced on the part of the 
defendants, alleging himself to be conscientiously scrupulous 
of taking an oath, and being duly affirmed, declareth and 
saith :-1 reside in Mount Holly; with the exception of six 
years have resided here all my lifetime, forty-nine years; I 20 
was absent from the sprin~ of twenty-one to the fall of twen-
ty-seven. Was acquainted with John Gibbs, whilst he resided 
here; had daily intercourse with him in business transac-
l\Ons. 

Question. What was his general reputation for truth and 
veracity. 

Answer. I hardly know how to answer; I never heard his 
character called in question; I would believe him under oath. 

JJ.nd being cross-examined. 
Question. Did you ever hear of his forging the names of 30 

George and William Atkinson? (Question objected to_ by 
counsel on the part of defendants.) ' 

Answer. I heard a report after he left here of his forging 
some name, but whose I never knew; It is about five years 
since I heard this-soon after he left here, or about the time 
of his leaving. 

Question. Did you hear whether the notes which the re-
port said he had forged had been presented to the bank 1 
(Objected to by c,ounsel on the part of defendants.) 

Answer. I believe that it had some connection with the 40 
bank. 

JJ.nd being re-examined.-The transactions to which I refer 
0 
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as having heard of, were transactions which took place whilsl 
he was here. PETER V. CoPPucK, 

Affirmed and subscribed this twenty-third day of January, 
in the year of our Lord one thousand eight hundred and fifty-
five, before me. c. H. _HOLLINSHEAD, M. C. C. 

Samuel Risdon, a witness produced on the part of the de-
fendnants, being duly sworn according to law, deposeth and 
saith :-1 live in Mount Holly; lived here forty years; I 

10 am acquainted with John Gibbs; have known him some eigh-
teen years, I think; was intimately acquainted with him when 
he lived here; had business transactions ½itb him; bis gene-
ral reputation for truth and veracity in this neighborhood was 
good, to the best of my knowledge; 1 would believe him un-
der oath . 

.11.nd being cross-examined. 
Question. Did you ever hear of his 'having committed 

any forgeries? (Objected to by connsel on the part of de-
fendants.) 

20 Answer. I heard the report of his having done so whilst 
he was here_, but I know nothing about it; I heard of this a 
short ti me before he left. 

Question. Did you hear of his forging on William E. _At-
kinson? (Objected to by counsel on the part of defendants.) 

Answer. That is the name, I believe; I never heard any-
thiJJg about Judge McHenry or Thomas Bullock. 

SAMUEL R1sDON, 

Sworn and subscribed this twenty-third day of January, in 
the year of our Lord one thousand eight hundred an_d fifty-five, 

30 before me. 
C. H. HoLLINSHEAD, M. C. C, 

Tl,omas R. Risdon, a witness produced on the par\ of the 
defendants, alleging himself to be conscientiously scrupulous 
of taking an oath, and being duly affirmed, declareth and 
saith :-I reside iµ Mount Holly; have resided here for twen-
ty years past; doing business here; I am acquainted wito 
John Gibbs; have known hirµ upwards of twenty years; pre-
vious to my locating in Mount Holly, and whilst he was ill 
the mercantile business in Columbus, have had business with 

40 him ; I had frequent intercourse with him; as far as my know-
ledge extends, his general reputation for truth and veracity 
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in the neighborhood in which he lived was good; I would be-
lieve him under oath. 

And being cross-examined. 
Question. Did you ever hear of any report of his having 

committed any forgeries 1 (Objected to by counsel for de-
fendants.) 

Answer. To the best of my knowledge, I never heard of 
any such thing until I -heard it here this evening. 

THOMAS R. RrsnoN, 

Affirmed and subscribed this twenty-third day of January, 10 
in the year of our Lord one thousand eight hundred and fifty. 
five, before me. 

c. H. HOLLINSHEAD, Ji,f. C. C. 

Joseph White, a witness produced on the part of the de-
fendants, being duly sworn according to law, deposeth and 
saith :-1 reside in Mount Ho·lly; have lived here near forty 
years; I am not now a justice of the peace; was a justice for 
ten years; was first appointed about fifteen years ago; have 
oeen out of office about two years, and in the mean time was 20 
out of office about two years. I know John Gibbs; can't tell 
how long I have known him; whilst he was in business in Co-
lumbus; so far as I know, his general reputation for truth 
and veracity in the neighborhood in which he lived was good 
-was always good. I would believe him under oath. 

And being cross-examined by counsel on the part of com-
plainant!. 

Question. Did you ever hear of his having committed 
any forgeries'/ (Question objected to, and also the whole of 
the following cross-examination, by counsel for defendants.) 

Answer. Yes. 30 
Question. When. 
Answer. About· the time or a little after he was closing 

the business of Gibbs & Atkinson; it ·was about ten or twelve 
years ago; the first was that of Judge McHenry's; it was the 
endorsement of Judge .McHenry, on a note; the way I under-
stood, it was a forgery by John Gibbs of new notes by Gibbs 
& Atkinson, or to obtain money. I never heard about Bul-
lock's; I did hear of the forgery of the name of Sowersby; I 
inquired of Robert and of l\lcHenry also; I never heard about 
Nathan Atkinson; Sowersby is dead. 

JosEPH WHITE. 40 

Sworn and subscribed this twenty-third day of January, in 
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the year of our Lord one thousand eight hundred and fifty-
fi ve, before mi.:. 

C. H. HOLLINSHEAD, M. C. C. 

Thomas F. Keeler, a witness produced on the part of the 
defendants, being duly sworn according to law, deposP.th and 
saith :-I live in Mount Holly-have resided here a little over 
twenty years ; been engaged in business here during all that 
period; am acquainted with John Gibbs; since the spring of 
thirty-seven, I think, I knew him intimately; he kept store 

10 next door to me; did business with him; his general reputa-
tion for truth and veracity in the neighborhood in which he 
lived was always good, so far as I know; I would believe him 
under oath . 

.11.nd being cross-examined by counsel on the part ef com• 
plainants. 

Question. Did you ever hear of his having committed 
any forgeries? (Objected to by counsel on the part of de-
fendants.) 

Answer. I did last week ; that was the first time I ever 
20 did, to the best of my knowledge. Tnos. F. KEELER, 

Sworn and subscribed this twenty-third day of January, in 
the year of our Lord one thousand eight hundred and fifty. 
five, before me. 

C. H. HoLLINSHEAD, M. C. C. 

Samuel N. Haines, a witness produced on the part of de-
fendants, alleging himself to be conscientiously scrupulous of 
taking an oath, and being duly affirmed according to law, de-
clareth and saith :-I live in Mount Holly; I was born and 
raised within about two miles and a half of this place; have 

30 resided in the town fourteen or fifteen years ; been a merchant 
doing business here most of that time; know John Gibbs; 
have known him fourteen or fifteen years-before he came to 
Mount Holly, I think; his general reputation for truth and 
veracity in the neighborhood in which he lived was good, as 
far as I know; I would believe him under oath; he was in 
business whilst I was in Mount Holly . 

.11.nd being cross-examined by counsel on the part ef com-
plainants. 

Question. Did you ever hear of John Gibbs committin"' 
40 -any forgeries? (Objected to by counsel on the part of def. 

fend ants.) 
Answer. I can't say I did, until within a week or two-I 



109 

can't say; if I did hear of it at the time, I have forgotten all 
about it; I have no recollection of having heard it; the first 
time I recollect was last week; I might have heard it before, 
but I clon't recollect. SAML, N. HAINES, 

Affirmed and subscribed this twenty-third day of January, in 
the year of our Lord one thousand eight hundred and fifty-
fi ve, before me. 

C. H. HoLLINSHEA!', M. C. C. 

John S. Lippincott, a witness produced on the part of de-
fendants, being duly sworn according to law, deposeth and 10 
saith :-I reside in Mount Holly; have resided here about 
eighteen years ; I was stor<)keeping several years-six or 
eight years or more; since then I have followed farming; I 
was acquainted with John Gibbs whilst he kept store here-
about as intimately as f am with most persons in Mount 
Holly ; as well acquainted with him as others; his general 
reputation for truth and veracity in Mount Holly was good, 
as far as I know; I would believe him under oath at that 
time; from the knowledge which I have of his general repu-
tation ,now, I would believe him under oath. 20 

./Jnd being cross-examined by counsel on the part o( com-
plainants. 

Question. Did you ever hear of his c0mmitting any for-
geries. (Objected to by counsel on the part of defendants.) 

Answer. I never have; I have never heard his reputation 
talked about in any particular way; I think John Chambers 
married Samuel N. Haines' sister; I believe she has been 
dead a number of years. JoHN S. LIPPINCOTT. 

Sworn and subscribed this twenty-third day of January, in 
the year of our Lord one thousand eight hundred and fifty- 30 
five, before me. 

C. H. HoLLINSHE.rn, M. C. C . 

./Jbraham Gaskill, a witness produced on the part of de-
fendants, being duly sworn acc_ording to law, deposeth and 
saith :-I reside in Mount Holly; have resided here about 
twenty-seven years ; been in business here nearly all that 
time; have been sheriff of this county; my term of office ex-
pired three years last fall; I know John Gibbs; have known 
him about sixteen or eighteen years-known him intimately; 
done considerable business with him ; his general reputation 40 
for truth and veracity in the· neighborhood in which he lived I 
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thoeght was remarkably good; I certainly should believe him 
under oath. 

1 Jl_nd being cross-examined· by counsel on the part ef com-
p,a1.nants. 

Question. Did you ever hear of his having committed any 
forgeries? (Objected to by counsel on the part of defendants.) 

Answer.. I never did until this evening. 
ABRAHUi GASKILL, 

Sworn and subscribed this twenty-tl,ird day of January, in 
10 the year of our Lord one thousand eight hundred and fifty-

Ii ve, before me. 
C. H. HoLLINSHEAD, M. C. C. 

Natlian B. Wilson, a· witness produced on the part of 
the defendants, being_ duly sworn according to law, de-
poseth and saith :-1 reside in Mount Holly; have resided 
here.about thirty years; been in business here all that time; 
know John Gibbs; I believe I have known him as long as I 
have known anybody-we were boys together; have known 
him about fifty years; were both raised in the township of 

20 Mansfield, about seven miles from Mount Holly; our intimacy 
continued as long as he resided in Mount Holly; did consid-
erable amount of business with hiin; I consider his general 
reputation.for truth and veracity_in the neighborhood in which 
he Ii ved, was very good; I surely would believe him under 
oath as quick as any man I know . 

.!l.nd being cross-examined by counsel on the part ef com-
plainants. 

• Qµestion. Did you ever hear of his having committed any 
forgeries? (Objected to by counsel on the part of the defend-

30 ants.) 
Answer ... I never did. NATHAN B. WILSON, 

Sworn and subscribed this twenty-third day of January, in 
the year of our Lord one thousand eight hundred and fifty• 
five, before. me ... 

C. H. HoLLINSHEAD, M. C. C. 

,Toseph L. Warren, n witness produced on the part of ·de-
fendants, alleging himself to be conscientiously scrupulous 
of taking an oath, and being duly affirmed, declareth and 
saith :-1 reside in Mount Holly; have lived here twelve 

40 years; Ii ved in Vincentown prior to that; I was raised there, 
five miles from Mount Holly; am constable of this township; 
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have been constable here about ten years; know John Gibbs; 
can't tell how long; I knew him whilst he was here in busi-
ness, storckeeping ; done a good deal of business for him ; 
was intimately acquainted. 

Question. What was his general reputation for truth and 
veracity 7 

Ans\ver. I never heard anything against him so far as that 
was concerned ; his general reputation for truth and veracity i 
was good as far as ever I heard; I would believe him under 
oath. IO , 

JJ.nd being cross-examined by counsel on the part of com-
plainants. I 

Question. Did you ever hear of his having committed any I 
forgeries ·1 (Objected to by counsel on the part of the defend-
ants.) , 

Answer. I never did that I know of. 
Jos. L. WARREN, 

Affirmed and subscribed this twenty-third day of January, , 
in the year of our Lord one thousand eight hundred and fifty-
five, before me. 20 

C. H. HoLLINSHEAD, M. C. C. 

Examination of witnes.,es, 4'c.; in a cause depending in the 
Court of Chancery of the State of New Jersey, whP.rein John 
Black, Joseph Smith, and others are complainants, and 
1'lwmas Black, John Chambers and others, are defendants ; 
taken at the City Hotel, in the city of Burlington, on Sat-
urday, the tenth day of March, one thousand eight lwn-
dred and fifty-five, before John Rodgers, one of the Jlfasters 
and Examiners of said Court, in the presence of Rooert D. 
Spencer, esquire, Solicito,· for the complainants, and Ed- 30 
ward Wood, esquire, of counsel with the defendants. 

The Solicitor of the complainants acknowledged service of 
notice of taking depositions. 

William Irick, a witness produced on the part of the defen-
dants, (the Solicitor for the complainants objects to the exam-
ination of the witness, for the ground that he has a suit de-
pending in the Supreme Court, in which the Solicitor is the 

I 

I 
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counsel of the witness, and does not think that he can testify 
in this cause except upon his voluntary consent, and he, the 
Solicit.or, then openly declared that he would say to Mr. Irick 
that as his counsel in another suit, he ought not to be a wit-
ness in this cause,) being duly sworn, saith :-I am somewhat 
acquainted with the situation of the Delaware and Atlantic 
railroad; I am acquainted with the section of the country 
where it terminates, near Lisbon; I know of Mr. John Black's 
owning woodland in that section of country, at least within a 

10 mile and a half of the termination of the road. 
Question. How much land do you suppose that he owns 

in that section of country 1 (Objected to.) 
Answer. I do not know that I can tell ; I suppose that he 

owned some eight thousand acres; he has sold some since. 
Question. How do you know that he owned this land 7 

(Objected to.) 
Answer. I know he owned some; I have seen his titles for 

some; I have papers in my possession; I think that my father 
was one of the commissioners who divided the Bispham tract; 

20 I think that in the Bispham tract there were two thousand 
acres in a share, and he got one; I have understood that he 
got two more shares since. 

Question. Did Benjamin Jones, in his lifetime, own pine 
land in that section 1 (Objected to.) 

Answer. Benjamin Jones did own large tracts of pine land 
in the neighborhood of Black's lancl; I have heard of a bond of 
indemnity or covenant being given by some of the stockholders 
of this company to the complainants in this suit; I do not know 
that I have had any conversation with Joseph Smith in regard 

30 to that bond; he has told me _on one or two occasions, that 
he had been decei,•ed, as I understood him, by signing a bond; 
I think he said that Mr. John Black had deceived him, by stat-
ing to him that all the stockholders were to sign to indemnify 
him; I don't think that he said he had signed it, but he said 
he had been deceived; I cannot recollect precisely, but it was 
about the time that the loan from the United States Bank came 
due, when the first conversation took place between Mr. Smith 
and myself; it was at Mount Holly, at Stryker•s hotel ; I 
cannot recollect how long after this that I had another con• 

40 versation with him; I recollect of having another conversa-
tion on the subject, and hearing him mention the matter. 
[The substance of the conversation was that he considered it 
a hardship that he should have to pay the money.] The part 
in brackets was put down in accordance with the direction of 
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the Solicitor of the complainants, and was in ans" er to the. 
following question :-What was the second conversation 1 

Question. Was the substance of the second conversation 
the same as that of the preceding conversation between you 
and Mr. Joseph Smith 1 

Answer. I do not know that I can say precisely what it 
was, but as I said before he said that he thought it a hardship 
that he should have to pay the money, 

Cross-examined. 
Question. When did John Black get the additional two 10 

shares of the Bispham estate 1 
Answer. I do not know that I can tell. 
Question. Did John Chambers own any land near the ter-

minus of the road'/ (Objected to by the defendants as irrele-
vant to the matter of the direct examination.) 

Answer, I do not know. 
Question. When did Benjamin Jones own land there 1 
Answer. I do not know that Benjamin Jones owned any 

land at the terminus of the road. 
Question. Can you tell when John Black got this first share 20 

of the Bispham estate 7 
Answer. I cannot tell. 
Examination £n chief resumed. 
Question. Do you remember whether it was before or af-

ter the making of the road 1 
Answer. It was before the making of the road. 
Question. Did you ever hear Joseph Smith say when John 

Black got this land 7 
Answer. I did. 
Question. When 7 30 
Answer. About two minutes ago. 
Question. Did you hear him say how he got it 1 
Answer. By his wife, Sally. 
Question. Did you hear him say when he got it 1 
Answer. In the year eighteen hundred and fourteen. 
Question. Did you hear him say how he got it 7 
Answer. He said Black got it when he was married-he 

could not have got it before. 
Question. Do you remember whether Joseph Smith, in the 

second conversation you had with him about the bond, said 40 
that he had been deceived? 

Answer. I cannot tell whether he did or did not. 
Cross-examined.-Question. How far is the tt'act of Ben-

jamin Jones from the terminus of this road'/ 
Answer. I do not think that I can tell. 

p 

I 
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Question. How far is the furnace of Benjamin Jones from 
the terminus of this road'/ 

Answer. I suppose some four or five miles. 
Examination in chief resumed. 
Question. Do you not know that the Hanover furnace tract 

is very extensive 1 
Answer. I do. 
Question. Do you not know that the furnace is situated 

somewhat centrally in the tract 1 
10 Answer. It is-the lands extend on all sides; I do not 

know how far the lands extend this side of the furnace; I have 
never done any surveying there-I mean in the direction of 
the terminus of the road. W ,r. IRicK. 

Sworn and subscribed this tenth day of March, in the 
year of our Lord one thousand eight hundred and fifty-five, 
before me. 

JoaN Ronorns, ~L C. C. 

Oliver H. P. Emley, a witness produced on the part of the 
defendants, being duly sworn, saith :-I am acquainted witil 

20 the situation of the Jobstown railroad at Jobstown and several 
other places; I have known it ever since it was built; I re-
side about seven miles from it, near J acobstown, in the town• 
ship of New Hanover; I am acquainted with men whom I 
supposed were stockholders in the company-Joseph Smith 
and John Black and others; I have heard Joseph Smith say 
that he was a stockholder; I have also heard William Mc-
Knight say that he was concerned in it in some way; I heard 
Richard Jones say that they owned stock. In a conversation 
between Joseph Smith and Thomas N. Emley I heard Joseph 
Smith say that John Black had procured money in Philadel-

30 phia for the company-borrowed it; Black came to him with 
an obligation; I do not recollect whether it was a bond or 
no; it was something to secure the payment, and wished him 
to sign it; he signed it, with the understanding that the others 
were to sign it also, directors or stockholders I do not know 
whic.h; Mr. Smith said that John Black informed him that the 
rest were to sign it; he then made use of some pretty severe 
language in reference to John Black, and said that he had 
deceived him, and that when it came to, they would not sign; 
Smith said that Black had had it in his power to pay that 

40 money out of the funds of the company ; he went on and 
stated how the funds were obtained, and what money, but I 
cannot recollect; Thomas asked him what had become of that 
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money; he said that he did not know, unless John Black had 
kept it himself; this conversation took place at the house of Thomas N. Emley, in Cookstown, as near as I can tell, a year ago; Thomas N. Emley was a brother-in-law of mine; Mr. Smith was there on a visit, and had staid there the night be-fore; the conversation was introduced somewhat in this way: Mr, Smith was inquiring about some young lady in the neigh-borhood, and asked how much she was worth; Smith said that he gussed that he would have to send off Jim (his son) to court her, to help make up the railroad loss; I do not suppose 10 that he was in earnest in speaking of sending Jim up, nor in that part of the conversation relating to Jim ; I suppose that he was in earnest in the rest of the conversation. 

Question. What did you understand by the remark that the rest were to sign it? (Objected to.) 
Answer. He said that the rest were to sign also ; when it came to they would not; John B\.ack had deceived him. (The evidence as to conversations with Mr. Smith was objected to by the complainants.) 
Cross-examined. 20 
Question. Does Mr. Smith sometimes take too much to drink 1 
Answer. That is a question I cannot answer ; I cannot say that I have any recollection of seeing Mr. Smith under 

the influence of drink. 
Question. Are you intimately acquainted with Mr. Smith 1 Answer. Yes. 
Question. Can you judge from the appearance of Mr. Smith whether he has been drinking 1 
Answer. I have never seen him when I thought he was 30 under the influence of liquor; I have seen him drink occa-sionally. 
Question. When he drinks occasionally does it make him talkative 7 
Answer. I do not know that I have ever perceived any difference in him when I have seen him drink. 
Question. Is he a talkative man? 
Answer. Yes, rather so. 
Question. Is he not in the habit of talking in a jocose or jesting manner often 1 
Answer. Yes. 
Question. Do you know the fact of a Joan of thirty-five thousand dollars having been made to this company? 40 Answer. I do not know of it further than what I have 

heard him say; I know it from n? other source; I do not 
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know the amount of the loan ; I know that Smith, in this con-
versation, said that it was a large amount of money. 

Question. Are you aware of the fact that John Black did 
not procure that money in Philadelphia, but that it was pro-
cured by Benjamin Jones? 

Answer. Of course I do not know anything about it ex-
cept from lhe conversation between Joseph Smith and Thomas 
N. Emley; I am confident that Joseph Smith said that John 
Black procured the money in Philadelphia. 

10 Question. What did he sav was the amount of the bond, 
obligation or note, or whatever it was? 

Answer. I cannot recollect; I think it was in the neigh-
borhood of thirtv thousand dollars; I had no interest in the 
matter; I remen1ber that he mentioned a large sum. 

Question. Is Thomas N. Emley living or dead? 
Answer. He is dead. 
Qu~stion. What funds of the company did he say Mr. 

Black had in his possession to pay off this large amount of 
money? 

20 Answer. I cannot recollect; it was funns belonging to the 
company, though. OuvER H. P. EMLEY. 

Sworn and subscribed this twelfth day of March, in the 
year of our Lord one thousand eight hundred and fifty-five, 
before me. 

JonN RonoERs, Jlf. C. C. 

Ephraim Hancock, a witness produced on the part of the 
defendants, alleging himself, to be conscientiously scrupulous 
of taking an ·oath, and being duly affirmed, saith :-I carted 
wood on the Jobstown railroad; I was on it about two years 

30 on and off; in the spriug of eighteen hundred and thirty-eight 
I commenced; the extension to·Brown's point was not finished 
when I commenced; -it was never finished to do anything 
much on it; there was a freshet carried it all away in the 
winter of eighteen hundred and thirty-eight and nine; I carted 
wood to the railroad sheds for the railroad company; the 
wood that was carted to the sheds was used by the Camden 
and Amboy Railroad Company; John Black's wood was go-
ing down at that time-a great deal of it; I believe that went 
to the u~e of the company, too-it went to the sheds; there 

40 was wood went down after that; it went to the sheds, I be-
• lieve. 

Cross-exdmined.-The wood which went to the sheds was 

i 

I 
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wood which the Camden and Amboy Company had bought, 
and was delivered to them there. 

Examinat·ien in chief.-I took a quantity of Black's wood 
down myself; it all went to the sheds for the company. 

EPHRA1" HANCOCK, 

Affirmed and subscribed this twelfth day of March, in the 
year of our Lord one thousand eight hundred and fifty-five, 
before me. 

JoHN RonoERS, M. C. C. 

Examination of witnesses, c}c., in a cause depending in the 10 
Court of Chancery of the State of New Jersey, wherein John 
Black and others a,·e complainants, and John Chambers 
and others are defendants, taken, pursuant to notice there~[, 
at tfte house of Stacy B. Campion, innkeeper, in Mount Holly, 
in the county of Burlington, and state of New Jersey, on ihe 
twenty-P.ighth day of April, in the year nf our Lord one thou-
sand eight hundred and fifty-six, before Charles H. Hollins-
/wad, one of the .Masters and Examiners of said Court, in 
the presence of Abraham Browning, esquire, counsel for said 
complainants, and of E. Wood, esquire, ef counsel for the 20 
said defendants. 

The counsel on the part of the defendants object to the tak-
ing of evidence, because the rule for taking testimony in this 
cause has expired. 

George W. Atkinson, of the ·county of Burlington, in the state 
of New Jersey, a witness produced on the part of the com-
plainants, alleging himself to be conscientiously scrupulous of 
taking an oath, and being duly affirmed according to law, 
doth declare and say :-I reside in Springfield, in the county 
of Burlington; I used to be acquainted with John Gibbs; he 30 
1·esided, when I knew him, part of the time in Mount Holly; 
somr.thing like six years, I think, since I knew him in Mount 
Holly; I beliere he moved from Mount Holly to Philadelphia; 
he was connected by marriage with my family; he married 
my sister. 

Question. What was his character for truth and veracity 
when he lived in Mount Holly? 
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Answer. I thought it was bad toward the latter part of 
the time; his general character for truth. and veracity in the 
neighborhood was bad, so far as I know; I knew him very 
well; heard people speak of him. 

Jlnd being cross-examinP.d by counsel on the part ,if the de-
fendants :-I knew him some years before he resided in Mount 
Holly; had dealings with him before that time; I never heard 
but that his general reputation for truth and veracity was very 
good before that time; he had been here at Mount Holly sev-

10 era] years, I believe, before I first heard that his veracity was 
doubted; he failed whilst he was in Mount Hollv; I don't 
know that I ever heard his reputation impeached 0 before his 
failure; I believe I did hear it before his failure, I don't know 
how long; I speak of what I know myself; I never heard 
anything particular about his general character being im-
peached for truth before that time; I heard a number of per-
sons speak of him about or after his failure; I don't recollect 
in particular who those persons were ; Matthew McHenry 
was one of them ; I never heard Bullock say much about 

20 him; I think I heard him say something about him; I don't 
remember ever having heard Mr. Beatty say anything about 
him; I heard a number of them ; I have heard fifty of them, I 
suppose; I don't know that I can recollect any one other than 
I have named; I don't know how long John Gibbs resided 
here after he failed; more than a year, I think; when I first 
heard of his character being impeached was abollt the time of 
his failure, before and after; I don't know that I ever heard 
of any speak of his being· in embarrassed circumstances be-
fore his failure. 

30 Jlnd being again examined i.n chief, by counsel on part oj 
complainants. 

Question. Do you recollect having heard Mr. Sowersby 
and Nathan Atkinson speak of his general character for truth 
and veracity 'I 

Answer. Yes; I recollect both of them speaking of it. 
Jlnd being again cross-examined by counsel on the part of 

defendants :-1 don't remember what they said now about his 
general character; they told me about several things; about 
a particular writing; I don't know that they at that time said 

40 anything else about his general character for truth. 
Jlnd being examined again in chief by counsel for complain-

ants. 
Question. What was that particular writing? (This ques-

tion objected to by counsel on the part of the defendants.) 
Answer. It was a note which he held against me, and 
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wrote another in the place of it, and he put my name to it. 
(This evidence objeeted to by counsel on the part of defence.) 

GEORGE w. ATKINSON, 

Affirmed and subscribed this twenty-eighth day of April, 
in the year cf our Lord one thousand eight hundred and fifty-
six, before me. 

C. H. HOLLINSHEAD, M. C. c. 
William E. Atkinson, of the county of Burlington, a witness 

produced on the part of complainants, alleging himself to be 
conscientiously scrupulous of taking an oath, and being duly 10 
affirmed according to law, declares and says :-I reside in 
Mansfield township, Burlington county. I was acquainted 
with John Gibbs; he married my sister; he lived in Columbus 
when I first knew him, then in Mount Holly; the forepart of 
the time he bore as good character as the rest of the store-
keepers in Mount Holly, so far as 1 know ; the latter part of 
the time it was no better than it ought to be, I think; after 
his failure, I don't think anybody would put any dependence 
in what he said; I wouldn't; I heard a good many state that 
he didn't tell the truth so far as he might have done; I don't 20 
know what you would call his general reputation for truth-I 
shouldn't call it very good. 

Question. What was the general talk as to his truth and 
veracity 1 

Answer. Some said he didn't tell the truth; I didn't hear 
a great many talking to me; some did. 

And being cross-examined by counsel on the part qf defend-
ants :-He promised them money and didn't pay it, and some 
other things. -

And being again examined in chief 30 
Question. What were the other things you heard persons 

speak about 'I (Question objected to by counsel on part of 
defendants.) 

Answer. I told you people said he didn't tell the truth at 
all times; he would promise to pay them money at such a 
time, and then never do it. 

Question, "' ere these remarks confined to the pavrnent of 
money, or did they speak of other matters 1 • 

Answer. I don't know that I did except on the account of 
paying money. 40 

Question. Was not the general talk that he had forged 
notes 1 (This question objected to by counsel on the part of 
defendants.) 
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Answer. 
people talk. 
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It was also in regard to forgery that I heard 

Question. From your knowledge of his general character, 
would you believe him under oath? (Question objected to by 
counsel on the part of defendants.) 

Answer. I don't know that I can answer that question ; I 
don't know what he might do under oath-he might possibly 
tell the truth, or he might not . 

.11.nd being again cross-examined by counsel on the part of 
10 defendants. 

Question. Would you believe him under oath, now? 
Answer. I can't say; I have never seen him but once 

since he left Mount Holly, and had very little conversation 
with him; I don't know whether there is good feeling between 
him and me or not; never met him but once, and we spoke and , 
inquired about the family. 

WILLIAM E. ATKINSON. 

Affirmed and subscribed at Mount Holly, in the county of 
Burlington, this twenty-eighth day of April, in the year of our 

20 Lord one thousand eight hundred and fifty-six, before me. 

30 

c. H. HOLLINSHEAD, M. C. C. 
The complainants also produced before me certified copies• 

of letters of administration of Daniel Stewart, surrogate of 
the county of Burlington, of Joseph E. Butterworth, adminis-
trator of Philip R. Dakin, of Amzi B. Wood, of John B, Bis-
pham, and of Joseph Burr, which I have marked Exhibit .AB, 
on the part of the complainants, subject to all legal exceptions 
which may be taken thereto by the defendants. 

C. H. HoLLINSHEAD, J,,L C. C. 

INTERLOCUTORY D:l:CREE, 

This cause coming on to be heard at a regular term of the 
Court of Chancery of New Jersey, held at Trenton, on the 
first Tuesday of February, in the year of oar Lord one thou-
sand eight hundred and fifty-six, in the presence of William 
Halsted, solicitor and of counsel with the complainants; and 
of John N. L. Stratton, solicitor, and William L. Dayton, of 
counsel with the defendants ; and the bill of the complainant9 

i 
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and the answer of such of the defendants who made answer, 
and the depositions Mel proofs on both side having been read, 
and the arguments of the counsel of the parties having been 
heard; and time having been taken until the present time to 
deliberate thereon-It is, on this twenty-sixth day of Novem-
ber, in the vear of our Lord one thousand ei.,ht hundred and 
filly-six, by Benjamin Williamson, esquire, Chancellor of the 
State of New Jersey, ordered adjudged and decreed; and the 
said chancellor, by virtue of the power and authority of this 
court, doth order, adjudge and decree that a fei.,ned issue be 10 
formed in the Supreme Court of Judicature of New Jersey, 
and tried in the ordinary manner, between the said John 
Black and Joseph Smith, and Andrew ;W. Jones and Anthony 
S. Morris, executors of Benjamin Jones, deceased, complain-
ants, and Elizabeth S. Shreve, Sarah B. Shreve and Barclay 
White, executors of James Shreve, deceased, Restore S. 
Lamb, John Chambers, Thomas Black, Barclay White, sur• 
viving executors of Jonathan Smith, deceased, Caleb Newbold 
and llichard C. Shreve, administrators of James Newbold, 
deceased, Richard Jones and Nathan Atkinson, defendants, 20 
by a jury of the r:ount y of Burlington, at the next circuit, to 
be held in said county, to inquire and determine, by the ver-
dict of said jury, whether the agreement bearing dnte the 
second day of February, in the year of our Lord one thou-
sand eight hundred and thirty-five, set out in the complain-
ants' bill, was executed by the parties thereto, as their act an,! 
deed unconditionally, or upon the understanding or agreement 
that the same should be executed. by the remaining stock• 
holders of the Delaware and Atlantic Railroad Company be-
fore the same should be delivered as an agreement binding 30 
upon the subscribers. And whether the same ever was in 
point of fact, legally delivered by the parties thereto, or by 
their authority, to the said John B. Clark, Joseph Smith, and 
Benjamin Jones, or either of them. 

And that upon the trial of said issue, the bill and answer 
filed in this case, may be read in evidence by either party, 
and likewise the depositions of such witnesses as have hereto• 
fore been examined and may be dead, or incapable of attend• 
ing from sickness or be out of the jurisdiction of the court i 
at the time of the trial. And that all further directions be 40 
reserved until the said issue shall be tried, and the postea re• ' 
turned to the court. 

B. WILLIAMSON, C. 
Q 
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NEW JERSEY SUPREME COURT, 
February ·Term, 1858. 

Burlington county, ss.-John Black, Joseph Smith, and An-
drew M. Jones and Anthony Morris, executors of Benjamin 
Jones, deceased, complainants, and Elizabeth S. Shreve, 
Sarah B. Shreve and Barclay White, executors of· James 
Shreve, deceased, Restore S. Lamb, John Chambers, Thomas 
Black, Barclay White, surviving executors of Jonathan Smith, 
deceased, Caleb Newbold and Richard C. Shreve, adminis-

10 trators of James Newbold, deceased, Richard Jones and Na-
than Atkinson, defendants, being in custody, &c.-For that 
whereas, on the first day of February, in the year of our Lord 
one thousand eight hundred and fifty-eight, at Mount Holly, 
in the county of Burlington, a certain discourse was moved 
and had between the said plaintiffs and the said defendants, 
of and concerning a certain agreement bearing date on the 
second day of February, in the year of our Lord one thou-
sand eight hundred and thirty-five, set out in a certain bill of 
complaint filed by the said plaintiffs in the Court of Chancery, 

20 against the said defendants. And upon that discourse a ques-
tion then and there arose, and was debated by and between 
the said plaintiffs and the said defendants, whether the said 
agreement was executed by the parties thereto, as their act 
and deed unconditionally, or upon the understanding or agree-
ment that the same should be executed by the remaining stock-
holders of the Delaware and Atlantic Railroad Company, be-
fore the same should be delivered as an agreement binding 
upon the subscribers. And whether the same ever was in 
point of fact legally delivered by the parties thereto, or by 

30 their authority, to the said John Black, Joseph Smith and Ben-
jamin Jones, or either of them. And the said plaintiffs then 
and there asserted and affirmed that the agreement was exe-
cuted by the parties thereto, as their act and deed uncondi-
tionally, and not upon the understanding or agreement that 
the same should be executed by the remaining stockholders of 
the Dela ware and Atlantic Railroad Company before the 
same should be delivered as an agreement binding upon the 
subs~ribers. And the said plaintiffs also then and there as-
serted and affirmed that the said agreement was in point of 

40 fact legally delivered by the parties thereto, or by their au-
thority, to the said John Black, Joseph Smith and Benjamin 
Jones, or one of them; which said several assertions and 
affirmations of the said plaintiffs the said defendants then and 
there denied, and asserted the contrary thereof. 
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And thereupon, afterward, to wit, on the same day and 
year aforesaid, at Mount Holly aforesaid, in consideration 
that the said plaintiffs had, at the special instance and request 
of the said defendants, then and there paid them the sum of 
two hundred dollars lawful money of the United States, they, 
the said defendants, then and there undertook to pay them, 
the said plaintiffs, the sum of two hundred dollars money as 
aforesaid, in case the said agreement was executed by the 
said parties thereto, as their act and deed unconditionally, 
and not upon the understanding or agreement that the same 10 
should be executed by the remaining stockholders of tho 
Delaware ond Atlantic Railroad Company before tho same 
should be delivered as an agreement binding upon the sub-
scribers. And in case the same ever was in point of fact 
legally delivered by the parties thereto, or by their authority, 
to the said John Black, Joseph Smith and Benjamin Jone~, or 
either of them. 

And the said plaintiffs, in fact, say that the said agreement 
was executed by the said parties thereto, as their act and deed 
unconditionally, and not upon the understanding or agreement 20 
that the same should be executed by 1 he remaining stock-
holders of the Delaware and Atlantic Railroad Company be-
fore the same should be delivered as an agreement binding 
upon the subscribers. And the said plaintiffs, in fact, also say 
that the said agreement was in point of fact legally delivered 
by the parties thereto, or by their authority, to the said John 
Black, Joseph Smith and Benjamin Jones, or one of them, to 
wit, on the first day of February, in the year of our Lord one 
thousand eight hundred and thirty-five; whereof the said de-
fendants afterwards, to wit, on the day and year aforesaid, at 30 
Mount Holly aforesaid, had notice. 

Nevertheless, the said defendants, not regarding their said 
promises and undertakings by them in form aforesaid made, 
have not paid the said plaintiffs the said sum of two hundred 
dollars, or anv part thereof, although so to do the said defend-
ants afterwards, to wit, on the day and year last aforesaid, to 
wit, at Mount Holly aforesaid, were by said plaintiffs re-
quested; but to pay the same they, the said defendants, have 
hitherto altogether refused, and still refuse to their damage 
two hundred dollars, and therefore they bring suit. 40 

And the said Elizabeth S. Shreve, Sarah B. Shreve and 
Barclav White, executors of James Shreve, deceased, Restore 
S. Lamb, John Chambers, Thomas Black, Barclay White, one 
of surviving executors of Jonathan Smith, deceased, Caleb 
Newbold and Richard C. Shreve, administrator of James 
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Newbold, deceased, Richard Jones and Nathan Atkinson,de-
fendants, by William L. Dayton, their attorney, come and de-
fend the wrong and injury, when, &c.-And say that the said 
plaintifls ought not to have and maintain their aforesaid ac-
tion thereof against them, the said defendants, because they 
say that. though true it is that the said discoursP. in the plain-
tifls' declaration mentioned was moved and had by. and be-
tween the said plaintifls and the said defendants, wherein the 
question did arise as aforesaid, and the said defendants did 

10 undertafoe a~d promise in manner and form as the said plain-
tiffs have above thereof in that behalf alleged. 

Nevertheless, for plea in this behalf, the said defendants 
say, that the said agreement in the plaintiffs' declaration 
mentioned, was not executed as their act and deed uncondi-
tionally, but that the same was executed upon the understand-
ing or agreement that the same should be executed by the re-
maining stockholders of the Delaware and Atlantic Railroad 
Company, before the same should be delivered as an agree-
ment binding upon the subscribers. 

20 And the said defendants further say, that the said agree-
ment never was, in point cf fact, legally delivered by the par-
ties thereto, or by their authority, to the said John Black, Jo-
seph Smith, and Benjamin Jones, or either of them, in man-
ner and form as the said plaintiffs have above thereof in that 
behalf alleged. And of this the said defendants put them-
selves upon the country, &c. 

And the said plaintiffs doth the like, &c. 

[r .. s.J I, Charles Smith, clerk of the Supreme Court, do 
hereby certify that the foregoing is a true transcript of the 

30 declaration and pleadings remaining in my office, on file, in 
the above stated case. In witness whereof, I have hereunto 
set my hand, and the seal of said Court, this twentieth day of 
April, in the year of our Lord one thousand eight hundred 
and fifty-eight. C. S>11TH, Clerk. 

Afterwards, that is to say, on the day and at the place 
witliin contained, to wit, on the third Tuesday of April, eigh-
teen hundred and fifty-eight, at Monnt Holly, in the county of 
Burlington aforesaid, before the Honorable Stacy G. Potts, 
one of the Justices of our said Supreme Court, according to 

40 the form of the statute in that case provided, come the par-
ties within named, by their respective attorneys within men-
tioned, and the jurors of the jury whereof mention is within 
made_being summoned also came, who, to speak the truth of 
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the matters within contained being chosen, tried, and sworn 
or affirmed, upon their oaths a'ld affirmations, (those who af-
firmed alleging themselves severally conscientiously scrupu-
lous of taking an oath,) say that the said agreement in the 
plaintiffs' declaration mentioned was not executed as the act 
and deed of the said defendants unconditionally, but that the 
same was executed upon the understanding and agreement 
that the same should be executed by the remaining stock-
holders of the Dela ware and Atlantic Railroad Company, be-
fore the same should be delivered as an agreement binding 10 
upon the subscribers thereto. And the said jurors further say, 
that the said agreement never was, in point of fact, legally 
delivered· by the parties thereto, or by their authority, to the 
said John Black, Joseph Smith,.and Benjnmm Jones, or either 
of them, in manner and form as the said plaintiffs have above 
thereof in that behalf alleged. Thereof, &c. 

ST ACY G. POTTS, J. 

BuRLINGTON Cmcu1T, / 
April Term, 1858. I 

JOHN BLACK, JOSEPH SMITH, ET AL., 1 
vs. 

ELIZABETH S. SHREVE, SARAH B SHREVE, and EX-
ECUTORS OF JAMES SHREVE, deceased, RESTORE Feigned Issue. 
S. LAMB, JOHN CHAMBERS, THOMAS BLACK, and j 
EXECUTORS OF J-ONATHAN SMITH, JAMES NEW-
BOLD'S ADMINISTRATORS, RICHARD JONES, NA- 1 
'J'HAN ATKINSON. J 

Questions.-!. Whether agreement of February second, 
eighteen hundred and thirty-five, was executed by the parties 
thereto as theil' act and deed unconditionally, or upon the un- 20 
derstanding and agreement that the same should be executed 
by the remaining stockholders of the Delaware and Atlantic 
Railroad Company, before the same should be delivered as an 
agreement binding upon the subscribers. 2. Whether the 
~ame was ever, in point of fact, legally delivered by the par-
ties thereto, or by their authority, to the said John Black, Jo-
seph Smith, and Benjamin Jones, or either of them, 

Mr. Browning opens for plaintiffs. Company procure 
plaintiffs to loan them thirty-five thousand dollars, secured by 
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bond and mortgage, and agreement guaranteeing mortgage. 
Calls Luke Stansbie :-1 knew Charles Loss, Stacy B. Shreve, 
Samuel Newbold, Daniel B. Smith, and Samuel H. Jones. 
Loss is deceased; Stacy B. Shreve and Samuel Newbold are 
dead; I do not know whether Smith is; Jones is living; I 
have seen Loss write often, and Samuel Newbold; I don't re-
member seeing Shreve write; I have seen Jones write; I don't 
know where Jones is-believe he is in Burlington. This is 
Loss' handwriting; this is the handwriting of Samuel New-

IO bold; this is the handwriting of Samuel H. Jones. 

Joseph W. Smith.-I knew Daniel B. Smith-he is my bro-
ther; he is dead ; have seen him write frequently; this is his 
signature. I knew Stacy B. Shreve; he is dead; I have seen 
him write; this is his signature, I don't know Samuel H. 
Jones. 

James ./1. Fenwick.-! know Samuel H. Jones; frequently 
saw him write; he is in Europe; this is his signature. 

Cross-examined.-! know he is in Europe, because I re-
ceived a letter a few weeks ago from him; I have not got it 

20 here ; he went, I believe, last year ; the last letter I got was 
mailed, I think, at Bordeaux; I don't know when dated; I 
think last February. 

Chie.f.-When in this country he lived in Philadelphia. 
Cross-examined.-! have not the letter here; I know he is 

in Europe. 

_ The agreement read in evidence, subject to exceptions, 
the signatures of all the witnesses to agreement being proved. 
[The agreement is to pay any deficiency or Joss on the mort-

30 gage given on the road, equally With Black, Smith, and Jones, 
as far as they remain solvent and able.] 

Mr. Wood opens for defence. Bill read. Atkinson, Black, 
and Jones were appointed to get a 'Joan of thirty-five thousand 
dollars, and reported that it couldn't be had. The plaintiffs 
were then induced to borrow the sum on their own security, 
and upon the faith of the mortgage and agreement of indem-
nity. The company failed. The mortgage was foreclosed, 
and the premises sold for one thousand dollars, to Richard 

40 Jones, leaving fifty.four thousand dollars and upwards due the 
complainants. • , 

Answer read. Admits that the committee were appointed 
and reported as charged. The company then agreed and re-
solved that the plaintiffs should borrow the money, and that 
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the stockholders should covenant to indemnify mutually. The 
mortgage was executed, but the agreement not then, but af-
terwards it was prepared. But it was agreed at the meeting 
that the agreement was to be executed by all the stockholders, 
and not to be delivered until all executed it. That only 
twenty-one out of thirty-seven signed it. That Chambers 
was told by the plaintifls that it was a mere form. That 
Black held more stock than all the defendants. 

Further answer read. An exhibit of finances was made at 
the meeting of the stockholders. Admits the resolution for 10 
loan made and entered in the minutes, and that was the only 
resolution adopted at the meeting. That .defendants are sol-
vent and able to pay. 

Defendants call Thomas Haines.-W as secretary of com-
pany part of time; (book shown) this book is the minutes of 
the company ; is a correct minute of the proceedings of the 
company ; I recollect there was a covenant of indemnity pre-
pared. (Objected to because book is not yet offered in evi-
dence, nor had defendants been permitted to cross-examine 
as to whether that is the book of minutes of the company or 20 
not, and because, if so, it is a transaction of three parties with 
which plnintiffs have nothing to do.) 

Question. Look into this book, and say whether that cov-
enant of indemnity was prepared under or by virtue of the 
entry in that book marked D 1 , 

Answer. It was; the book was in my possession as secre-
tary of the company; the minutes were read to the several 
meetings of the company, and approved by them; there wa~ 
a small book of minutes Dakin had, who was secretary be-
fore me; this ivas the only book of minutes I had; Dr. Dakin 30 
was my predecessor; 1 first became secretary of the com-
pany-l can't tell exactly when-in eighteen hundred and 
thirty-five, I think; I was made director in September, eigh-
teen hundred and thirty-four; I was made secretary, I think, 
a short time after; I was secretary at the time of meeting in 
eighteen hundred and thirty-five; the principal part of the 
book is in is in Samuel Smith's handwriting-some little my 
own. Smith Ii ved with me at the time as clerk or scri v-
ener; the minutes were often taken on a slip of paper, and I 
had it entered in the book under my direction when I got 40 
home; there was no other resolution passed that I know of, 
to execute a covenant of indemnity. 

Cross-examined.-Dr. Dakin was secretary before me; he 

I' 
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kept a small blotter, and a good many entries made in it, 
which I entered in this book; he made the entries himself; I 
don't know where that book is now; after Dakin ceased to be 
Secretary, Samuel Smith copied the entries into this book by 
my direction; it was done very soon after I became secreta-
ry; I kept the minutes on small pieces of paper; meetings 
were held five, and sometimes two miles fro111 mv house; 
after I was done being secretary, I gave all the p.{pers and 
books to Luke Stansbie; I don't recollect about the loose 

JO pieces of paper; I entered them in this book, and don't know 
whether they were destroyed or not; I was not in the habit 
of taking this book with me to the meetings; I don't recollect 
whether I ever took this book or not; I presume after the 
minutes were copied, the minutes were read at the next meet-
ing; I forget "hether I took this book or not; I recollect all 
I did do at the time was wrote down in this bc,ok; I don't re-
collect whether anything done was not entered in this book ; 
I wrote here all the directors did; I entered here all the di-
rectors wished entered; I don't recollect how long it was after 

2\1 meetings before Smith made entries; don't recollect whether 
he entered them after each meeting or not; they were all en-
tered; I don't recollect in whose place I was elected. Antho-
ny S. Earl died in eighteen hundred and thirty-four; it was, 
I believe, after that time, September, eighteen hu~dred and 
thirty-four, that I was elected secretary; I can't teU how long 
after; I had nothing to do with this book till I was elected 
secretary; my election does not appear in the minutes; on the 
fourth page I wrote one line in eighteen hundred and thirty-three 
-I was a justice of the peace-I don't know when-I don't re-

30 collect that there; I suppose this part of the book was copied 
from Dakin's some three or four years after it was done; the 
entry that Thomas Haines was appointed secretary in April, 
eighteen hundred and thirty-four, is correct. (Covenant shown.) 
I suppose this is the covenant to which the resolution refers in 
book; there was a covenant prepared; I suppose I must have 
prepared it, but I don't recollect whether I procured it done; 
the bond and mortgage mentioned in the book were executed, 
and so was the covenant; there was a new bond presented; 
the new bond was executed under one of the resolutions; the 

40 minutes were copied shortly after the minutes were made; I 
was secretary of the board of directors; I believe I acted as 
secretary at meetings of stockholders after I was secretary; 
the minutes of their meetings were kept in this book, all I 
ever saw; these are the minutes of both bodies, according as 
they were held. 



120 

Chief. The entry on page forty-one is a minute that the 
bond was presented. I don't recollect whether l have been a 
witness as to this book in court before. This book is all the 
book of minutes I have ever seen used. 

Book offered in evidence to show the proceedings of the 
company and the circumstances under which the bond of in-
demnity was given. 

Mr. Browning objects :-First. Because it is not the book 
of minutes of the company, nor proved to be so. Second. 
Because it is irrelevant and incompetent evidence in trial of IO 
this issue. 

Mr. Dayton and Mr. Vroom replies. Mr. Halsted concludes, 
The book was admitted. Objected to, and exception noted. 

Thursday .Jl,fornrng.-Mr Dayton read extracts from the 
book admitted, as per extracts annexed, marked I: 

Meeting, ninth of January, eighteen hundred and thirty-
five; meeting twenty-tl,ird of January, eighteen hundred and 
thirty-five, report of committee and agreement-Mr. Haines 
appeared to have papers prepared; meeting second of Feb-
ruary, eighteen hundred and thirty-five, of stockholders, mort- 20 
gage bond and covenant presented, with blank for the sum-
the secretary filled blanks for thirty-five thousand dollars; 
sixth of February, eighteen hundred and thirty-five, committee 
reported and continued ; sixteenth of February, eighteen hun-
dred and thirty-five, directors met, report of loan not yet 
made, and committee continued; adjourned meeting, twenty-

' third of February, new bond presented by secretary-pre-
sented and signed by a number of stockholders; March ninth, 
eighteen hundred and thirty-five, directors met-Mr. Black 
reported the loan made and money ready. 30 

Thomas Hai'.nes recalled.-The minutes, page sixty-two-
the affidavit is in my hand, and the signatures are those of 
parties. (Thirtieth of August, eighteen hundred and thirty-
six.) I was appointed secretary on September eighteenth, 
eighteen hundred and thirty-four. I was present at a meet-
ing on the twenty-third of January, eighteen hundred and 
thirty-five; the bond was to be signed as mentioned in the 
resolution; I don't recollect how the bond was to be got to 
the remaining stockholders; don't remember to whom it was 
given to go around. (The agreement shown.) I expect I 40 
saw parties sign it-a number of them; I don't know who 
was to go around with it; my name is to it ; I had ten shares. 

It 
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The three lines filled up with names in the papers, are in my 
hand, down to P. R. Dakin, inclusl ve; I don't know whose 
hand the rest are in; I think Burr and Nathan Atkinson are 
in my hand. 

Cross-examined.-Dr. Dakin had a small book, and I had 
one, and some of the minutes might have been made in that 
-a part of them were taken on loose pieces of paper, and 
taken home and entered. There were a few meetings when 
I was absent, and the minutes taken by a secretary pro tern., 

10 and sent to me; I'm not able to state which were taken by 
him; they were relative to unimportant matters, settling of 
accounts, and so on. Samuel Smith is living, I believe, and 
resides in Pemberton township, in this colfrity; is quife an old 
man now. (Turn to pages thirty-seven and thirty-eight.) I 
see I was appointed to have papers drawn. I pr'esurne (he 
bond, mortgage, and covenant are the same papers I had 
drawn by order of previous meetings; I presume I presented 
them to the meeting ; of course I filled up the blanks as di-
rected. (Papers shown-bond and mortgage.) The blanks 

20 in the papers shown are filled up in my hand. I don't recol-
lect what became of the first covenant which I then presented. 
I do not know whether the covenant here is the one I first 
presented; the blank in this covenant is n0t filled up in my 
hand ; I don't know whether I filled up blanks in any cove-
nant ; there was a covenant abandoned. 

Question. Is the covenant mentioned at the top of page 
thirty-eight the first covenant made and presented to the meet-
ing? 

Answer. I do not know ; it appears so by the minutes. ' 
30 The bond here is the new bond referred to in the minutes, 

(page forty-two,) I think-I've no doubt of it. I don't recol-
lect why the new covenant was abandoned and given up; I 
recollect Eayre Oliphant refused to sign the first co\"enant; I 
don't recollect that General Irick refused to sign it-he re-
fused to pay his installments; I don't recollect that Black and 
Jones refused to loan money on the first covei:iant, nor why 
the money could not be raised on it; don't recollect seeing 
Benjamin Jones about that time; Jones lived in Philadelphia 
at that time, I guess; don't recollect his ever attending any 

40 of the meetings; I believe I was in the habit of inserting 
the names of all the directors who attended the meetinas; 
can't say whose seal is stamped on the wafers of the co~e-
nant; I think I had no such stamp then ; don't know where 
John B. Bispham then resided ; I believe Joseph Burr resided 
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at Columbus; he didn't keep ferry at the foot of Market street; 
not this Joseph Burr. 

Chief-The bond and mortgage are in Abraham Brown's 
handwriting. 

John Rodgers.-Am a master in chancery; there was evi-
dence taken before me, Black et al., complainants, and 
Lamb et al., defendants; I marked the book of minutes and 
treasurer's book at that time; thev were admitted bv com-
plainants to be the books of the cor'npany, marked A and B. 

Counsel of complainants admit John Gibbs resides in Phil- 10 
adelphia. John Gibbs' evidence read. [He objected to sign 
bond.] (The counsel reserves objections ; noted in deposi-
tion.) Mr. Halsted moves to overrule the evidence of Mr. 
Gibbs, to wit : Second. question and answer, objected to 
before master-admitted; third question and answer, objected 
to before master-admitted ; fourth question and answer, ob-
jected to before master-admitted; fifth question and answer, 
objected to before master-not admitterl as evidence. 

Mr. Dayton offers treasurer's books in evidence, for the 
purpose of showing the interest of the parties, and to show 20 
the disposition of the moneys loaned :-First. To prove that 
but eleven thousand two hundred and twenty dollars of the 
money came to the hands of the treasurer. (Objected to by 
plaintiffs. Not admitted, and exceptions of the defendants 
noted.) 

Chalkley Atkinson.-! was a stockholder of the company 
from the outset ; was a director from the commencement, and 
remained so till the road w&s wound up; was at a meeting of 
the stockholders when it was proposed to raise a loan of thirty-
five thousand dollars; was appointed by the meeting as one 30 
of a committee to effect that loan ; I made a report to the 
meeting that I had seen the President of the Bank of the Uni-
ted States, and they would lend the money. I don't recollect 
much about the first outset. (Witness referred to the resolu-
tion of twenty-third of January, eighteen hundred and thirty• 
five.) I was present at that meeting-a meeting of stockhol<l• 
ers; I was at all their meetings while negotiations for a loan 
were pending-don't think I missed a day; I was at a meet-
ing at Jobstown when a bond was laid on the table to be exe-
cuted ; I think most, if not all, the directors were there; it 40 
was on the twenty-third of February ; several stockholders 
were there; there was some conversation about the bond ; it 
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was talked over before s_igning; those that were there mostly 
signed it; John Black and Joseph Smith were present; the 
bond was to be signed by all the stockholders ; I mean those 
present, and alt the other stockholders; after this bond had 
been signed by those present, a committee, Dr. Dakin and 
myself, were appointed to have tlce bond signed by the other 
stockholders who were not there; I took it to some few my-
self; I got three or four signatures. I think Samuel Ellis re-
fused to sign; I think I got all I went to but him. The last 

10 time I saw the bond, Dr. Dakin had it-what became of it af-
terwards, I don't know; I don't know how long I had it be-
fore I gave it to Dr. Dakin; I informed those I called on that 
all the stockholders were to sign the bond; "the meeting gave 
me no other authority except to get the signatures of the 
stockholders. Dr. Dakin is dead, ten years or so. Can't re-
member whether any witnesses were present when I got these 
signatures; don't recollect that anybody was by when I went 
around; I signed the bond myself at Jobstown; I signed on 
the understanding that all the rest were to sign it. 

20 Cross-examined.-l took the benefit of the bankrupt law of 
eighteen hundred and forty-two; I inserted in my list my lia-
bility on this bond; filed a petition on oath. It was a meet-
ing of stockholders I spoke of when the bond was lying on the 
table; don't recollect the month ; I think that was the first 
bond I saw; don't recollect a meeting when Black, Smith and 
myself were appointed a committee to negotiate a loan. (Wit-
ness referred to minutes of January ninth.) I can't remember 
that I was appointed on a committee at that time to negotiate a 
loan-I might have been; I do recollect being appointed on but 

30 one committee. I don't think I r.emember Mr. Haines producing 
a bond, mortgage, and covenant; I know we were appointed 
a committee to take the bond around by the persons present 
at a meeting; I don't now remember being appointed on any 
other committee; I don't know who it was laid the bond and 
mortgage on the table. (Bond and mortgage shown witness.) 
I recollect when these were executed to Black, Smith, and 
Jones; I think I was present at that meeting; I think it was 
a stockhohlers' meeting; it appears to me it was at that time 
I saw the covenant which John Black and others signed. I 

40 can't say certain; it appears to me that was the time; it is a 
long time ago; I think it was the time when the talk among 
the stockholders which I spoke of took place; I can't remeril-
ber of any paper produced at any other meeting-covenant, I 
mean; I attended most nearly the whole of the meetings; I 
I don't think there w_ere any at that meeting that refused to 
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siun, but Clayton G. Atkinson, my brother. I know John 
•Gibbs; can't remember he was present-he might have been. 
Don't remember hearing him refuse to sign; I can't say how 
many or who signed the paper at that meeting; I think llen-
jamin Jones was not there; Clayton refused to sign at one 
time he was there, and at that time; can't say whether John 
Chambers was there; I think I signed there; "r took it to Na-
than Atkinson, Joseph Burr and Ramuel Ellis; it seems to me 
I got Benjamin Jones; Atkinson and Burr signed towards the 
last; think I took it to Jones in Philadelphia; I think I didn't 10 
leave it with him; I knew John B. llispham; I think he signed 
the bond, but I don't remember taking it to him. I know 
Luke Stansbie, who has been examined here; I never said to 
him that this was a good bond and ought to be paid; it was 
a general thing, talked over on all hands at the meeting, that 
the bond was to be signed by all the stockholders; it was a 
general thing; I can't tell of individuals; Jonathan Scatter-
good, John Hlack, foscph Smith, and Restore Lamb, I think; 
think Thomas Black was there ; there might have been more, 
can't remember; think James Newbold was there. 20 

Chief.-! never carried around more than one bond to get 
signatures; that was the last paper to be signed by stock-
holders that I know anything about; it was the same paper 
Dr. Dakin carried around. (The bond shown witness.) This 
is the paper I carried around; that is the paper which was to 
be signed by all the stockholders, as I understood it ; I don't 
know who got A. B. Wood. 

Cross-examined.-I don't remember about the filling up in 
the article of agreement. ' I think Clayton Atkinson did sign, 
can't tell how long after the meeting. 30 

William Irick.-! was originally a stockholder in the com-
fany; I am acq,rninted with John Illack and Joseph Smith; 

heard a bond of indemnity spoken of; I had a conversation 
with Joseph Smith in reference to it; Mr. Smith said he had 
been deceived; it was about the time the note became due, or 
a renewal of it; he complained of John Black; said Black 
had told him all the parties were to sign it ; it was a note in 
the United States Bank; by parties he meant stockholders; 
he said so; that they were to indemnify him for the loan-
loan, he told me, of thirtv-five thousand dollars; I had a se- 40 
cond conversation with "him; he said he thought it was a 
hardship for him to pay the money, and he wouldn't have 
done it if he hadn't thought all were to sign; he said Mr. John 
Blaek had deceived him. 
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Cross-examined-The first conversation was in Stryker's ho-
tel, I think; don't know that Smith was drowsy; he commenced 
the conversation· himselt; it was about the time the note or 
renewal was due; it was as much as twenty years ago; I 
made no memorandum of it; I often heard Joseph talk about 
it; he has called it to my atiention more than anybody else; 
first he asked me abont my suit, and then commenced telling 
me about this; it wus after the company had sued me for in• 
stallments; I think it was in the afternoon; I think there were 

lO several in the bar room-whether they heard the conversation 
I don't know; think Stryker was present. They appointed 
me a director; no bond was ever presented to me, as I recol-
lect, for signature. In the first conversation, Smith said he 
wouldn't have signed it if he had thought all the rest were not 
going to sign; that Black had told him they were, and in that 
way had deceived him; I told him I supposed Black thought 
they were. 

Olive1· H. P. Emley.-Am acquainted with Joseph Smith, 
one of the defendants; the first conversation was between 

20 Thomas N. Emley and Joseph Smith; Smith said the com-
pany wanted money for some purpose, and could not procure 
it on the credit of the company; we agreed to borrow it our-
selves, and had given their paper for a large amount of money. 
He said that money was received by John Black; he com-
plained of Black, and said the money was not used for the 
purpose for which it was borrowed. At the second conver-
sation, Smith called at my house. In the first conversation, 
Smith said, we agreed to sign a paper because we could not 
borrow the money on the crec!it of the road, and so agreed to· 

30 borrow it ourselves. He spoke of we-was speaking of the 
company. My opinion is that he said Black had got the 
mouey in Philadelphia; don't remember his saying from tho 
United States Bank; l have no distinct recollection who he 
said was to sign as security for the money; there was a sum 
named, but I don't recollect what it was; it was in May, 
eighteen hundred and fifty-five, that Smith came to see me; he 
came to my house; in the first conversation he was severe on 
l\fr. Black; he said in substance that he had no confidence in 
Mr. Illack's word; the reasons were the transactions of the 

40 company; don't know what they were particularly. 

Jacob Jlferritt.-Heard a conversation between Smith and 
Barclay White, in my presence, at Mount meeting-house, 
(about the time of taking the testimony, eighteen months since, 
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at Burling1on.) They were talking of the testimony ; Bar-
clay said to Smith, "thee knows, uncle Josey, all the stock-
holders were to sign the bond, why didn't you get them to do 
it." He replied, "well, they had an opportunity; we took it 
around to them, and they wouldn't all sign it." 

George Haywood.-K.new Sylvanus Zillay, Anthony Taylor, 
Dr. James B. Coleman, Mark Richards, Joseph and Nathan 
Trotter, Isaac Jones, and others, stockholders of the company. 
(Question objected to by plaintiffs. The defendants offer it to 
show that these parties were responsible men in point of pro- 10 
perty-not having signed the bond.) Not admitted. 

Friday, 10 A. M-Defendants' counsel offer to prove the 
extent of Mr. Black's interest in lands affected by the road, 
and the disposition he made of the lo:in; that there was only 
eleven thousand dollars and odd came into the treasurer's 
hands. (Objected to and overruled.) The plaintiffs object to all the defendants' evidence. Defendants rest. 

!\fr. Browning opens rebutting evidence. Thirty-seven 
stockholders, all living except A. S. Earl. First agreement 
abandoned, and one of twenty-third of February substituted. 20 

Thomas Haines.-The first covenant was drawn so that 
each stockholder should sustain loss in proportion to the num-
ber of shares he held. John Black, I believe, objected to it, 
and I presented it to Eayre Oliphant, and he objected 10 it ; 
I don't know whether Benjamin Jones objected to it; Anthoqy 
S. Earl was then dead; I don't recollect of any other objec-
1ion, that I know of; I remember I could not obtain the sig-
natures of all the stockholders to it; I don't know of any other 
reason why it was abandoned; I signed the new covenant; I 
did not attach any condition or qualification to it when I exe- 30 
cu1ed it; I don't recollect whether anv others did; there was 
a good deal said at the meeting; I d~n•t remember what it 
was. I thought it was a binding and absolute agreement on 
me, as far as I was concerned. 

Cross-examined.-lt occurred to me directly after my ex-
amination, that the first covenant was informal, but I couldn't 
tell how; I said yesterday it was informal, but couldn't tell 
how. I was examined before a master in this cause, in eigh-
teen hundred and fifty-five; I don't recollect what I said then. 
I repeat now that this present covenant was executed undei• 40 
the agreement in the minutes marked D; I say now it was to 
be signed by the persons mentioned in the said minutes ; I 
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felt myself bound after I put my name there, agreeably to th,: 
covenant; don't remember who put their names to the cove-
nant; I think some, not positive; I recollect taking the firnt 
paper to Lisbon, and Eayre Oliphant would not sign it; it 
was after the meeting ; I took the covenant to some partie,; 
to get it signed; Mr. Black was present at the meeting of the 
second of February; he made some objection to the cove-
nant; he did not sign it ; I don't know wh,11 the objection 
was; I know Black did not execute the paper-don't remem-

10 ber what he said, or what reasons he gave; the board, I sup-
pose, gave it to me to get signers; don't remember how long 
I had it in my hands. I don't know Eayre Oliphant's rea-
sons, but he would not sign; don't recollect how mucl1 stock 
Eayre Oliphant held. I was subprenaed by both parties. I 
did not take the last bond to Eayre Oliphant to sign. I have 
not said all the stockholders abandoned the first covenant. 
Have conversed with Mr. Black's counsel this morning; I 
have no recollecti0n as to what questions were put to me at 
Burlington. I don't know now what was the reason the first 

20 covenant was abandoned; I only know now that it was aban-
doned. 

Chief. I said I supposed this new coven.ant was drawn in 
reference to both the resolutions, yesterday, and say so now. 

Richard Jones.-! am a son of Benjamin Jones, of Phila-
delphia, whose name is subscribed to the bond here; the name-
Benjamin Jones, in the body of the bond,. is my father's writ-
ing. I am also a party to the bond. I have an indistinct re• 
collection of being at a meeting when the subject was dis-
cussed, previously to the time when the bond was executed. 

30 I remember being present at Jobstown when this instrument 
was executed; I executed it in the order in which my signa-
ture appears; it was executed as I understood it, absolutely, 
at the time; I remember it was expected all the stockholders 
would be induced to sign it; that expectation was expressed 
at that meeting. I know nothing of a previous covenant exe-
cufed and abandoned, but hearsay, on that day. I did not 
consider it a condition that all were to sign; I never heard of 
such an agreement among the parties to the instrument. I 
was informed at tlrnt meeting that my father had refused to 

40 sign it-I think from Chalkley Atkinson; he said my father's 
reason was that he had already interested himself a good deal 
in that road-put more money in than he desired, and he did 
not choose to incur a risk il'l prop0rtion to the money he had 
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put in; don't remember that Atkinson assigned any other rea-
sons of my father for refusing to execute the first bond. 

Cross-examined-I speak only for myself as to what I un-
derstood when I signed the bond; I don't know whether all 
who were prnsent at the meeting did execute the paper. I 
don't know when my father executed the paper; don't know 
who was appointed to get signatures; don't remember taking 
part in any discussion in regard to it; it was understood the 
paper was to be taken around; Chalkley Atkinson and Dr. 
Dakin said at the meeting it was expected all would sign. I 10 
do not recollect the form of the entry in the book of minutes. 

lsaac Hilliard.-! was a stockholder of the company; I 
was never called on to sign this or any bond. 

Cross-examined.-! was in the county at the time. 

Luke Stansbie.-I know Chalklev Atkinson; I was in the 
company's employ several years; had an office at Columbus; 
he was at my office almost daily; we often talked on the sub-
ject of this covenant; he frequently said the bond ought to be 
paid;, that was previous to the opinion received from Mr. 
Dayton; before that I never heard him say anything against 20 
its validity; the opinion was received after the suit was com-
menced; I knew James Newbold; he frequently talked to me 
about this covenant, during his life time; he expressed his 
candid opinion that the bond ought to be paid; never heard 
him question its validity ; he is dead. 

Cross-examined.-! live at Hoboken-near there; I was 
examined last January two years ago as a witness; I have no 
recollection of having stated these facts then; l presume, if 
the question was put to me, I testified then as I have now; I 
have been, since here, at Mr. Black's, and last evening staid 
in Mount Holly ; it was in the neighborhood of eighteen hon- 30 
dred and thirty-five and thirty-six that I first heard of the 
difficulty about this bond; Atkinson said that from Mr. Day-
ton's opinion the bond was invalid ; I understood there was 
an opinion of Mr. Dayton that the bond without the sign'a-
tures of all the stockholders was invalid; be didn't say Gov-
ernor Vroom concurred in the opinion; it was Mr. Dayton's 
opinion, as I understood it; I don't know of a written opinion 
of Mr. Dayton and Governor Vroom; never saw such paper 
about the office; I don't remember the time of the opinion; 
all I know is what Chalkley Atkinson told me; I understood- 40 
it was on question of validity of that bond; it must have been 
in forty-eight or forty-nine Atkinson told me-after suit in 

s 



138 

chancery to foreclose ; don't know that, acting under that 
opinion, they forbid the sale under mortgage; I heard the 
conversation of Newbold, in thirty-seven or thirty-eight-am 
not positive; I don't remember any difficulty about the bond; 
it was only said it was good, and should be paid; it was gen• 
eral conversation among people who visited my office; New-
bold came there, and this conversation took place; don't re-
member whether it was after thirty-eight; it was about 
1hirty-seven, thirty-eight or thirty-nine; don't know whether 

10 after the bill was filed ; don't know when it was filed; I came 
here in eighteen hundred and thirty-four, and left in eighteen 
hundred and forty-nine, I think; I am a native of England. 

C!ti~f-I am a general broker and superintendent of Land 
Improvement Company of Hoboken, under Messrs. Stevens; 
been !here so employed six years; I don't know what the 
difficulty was about the bond ; there was something about it; 
I think it was that induced what Atkinson and Newbold re-
marked ; I have no recollection out of what the conversation 
grew ; it was a general thing in the office to talk about the 

20 bond, but don't recollect out of what 1he conversation grew. 
Mr. Browning now offers John Black as a witness, to dis-

prov,;, tr.e allegations of the answers which have been read. 
(887 Nixon's Dig., sec. 2, p. 27.) 

Mr. Vroom objects. This is not a case within the contem-
plation of the act. Not, as it stands here, an equitable pro-
ceeding; the evidence was not closed in chancery till after 
the act passed, and he might have been examined there. Mr. 
Halsted and Browning reply. Mr. Dayton answers. The 
offer was rejected and exception noted. 

30 The cause was the-n sum~ed up, and the jury charged-
and after an absence of several hours they returned into court 
with a verdict for the defendants, upon the issue in the record, 
as appears by the postea returned. And although the case 
was not free from difficulty, I am, on the whole, satisfied with 
the verdict. 

ST ACY G. POTTS, J. 

Extract from the Minutes ef tlte Delaware and Atlantic Rail-
road Company: 
"Then adjourned to meet at the house of Francis B. War-

40 ner, on Friday, the ninth of January, instant, at one o'clock, 
P.M." 

"The stockholders of the road having been previously noti-
fied that a general meeting was to take place-Present, John 
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Black, James Shreve, Joseph Smith, Jonathan Scattergood, 
Chalkley Atkinson, Clayton G. Atkinson and Thomas Haines, 
directors, and a number of the stockholders. 

"It was moved and seconded that a loan of thirty-five 
thousand dollars be made for the company, and John Black, 
Benjamin Jones and Chalkley Atkinson were appointed a com-
mittee to tnake such loan." 

"Agreeable to adjournment, the directors met at the house 
of Francis B. Warner, on the twenty-third day of January, 
eighteen hundred and thirty-five. 10 

"Present-John Black, James Shreve, Joseph Smith, Chalk-
ley Atkinson, C. G. Atkinson, Jonathan Scattergood, Thomas 
Haines, and the following stockholders : Richard Jones, Jona-
than Smith, Caleb Wright, Amzi B. Wood and others, it being 
a general meeting of the stockholders. 

"The committee appointed to make a loan reported that 
the sum of thirty-five thousand dollars could not be obtained 
upon the credit of the road. 

"It was agreed by the stockholders that John Black, Joseph 
Smith and Benjamin Jones do, by their joint obligation, get 20 
the s~m of thirty-five thousand dollars; and it is also agreed 
that they° have a mortgage on said road delivered to them; 
and also further agreed that the remaining stockholders exe-
cute a joint bond, to the said persons so loaning the money, 
as security to them. In case of any losses sustained by said 
loan, each one to bear his proportion of the loss .. 

"Thomas Haines was appointed to have the necessary pa-
pers drawn ready for examination, at the next meeting-ready 
to making the aforesaid loan. 

"Then adjourned to meet at the house of Frnncis B. \Var- 30 
ner, at Jobstown, on Monday, the second day of February 
ensuing." 

" February 2d, 1835. Pursuant to adjournm~nt and notice, 
a general meeting of the stockholders of the Delaware and 
Atlantic Railroad Company met at the house of Francis B. 
Warner, at Jobstown. Directors present-John Black, James 
Shreve, Joseph Smith, Chalkley Atkinson, Clayton G. Atkin-
son, Jonathan Scattergood, Jonathan Smith and Thomas 
Haines. 

" The mortgage bond and covenant was presented by 40 
Thomas Haines, secretary, with a blank left 10 insert the sum 
to be loaned by John Black,· Joseph Smith and Benjamin 
Jones. 

"It was moved and seconded in general meeting that the 
sum of thirty-five thousand dollars be raised by the aforesaid 
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Joan, and the secretary was ordered to fill up the blanb ac-
cordingly. The secretary did therefore fill the blanks for the 
sum of thirty-five thousand dollars. 

" It was moved and seconded that the bond and mortgage 
be signed by Thomas Haines, their secretary, and was agreed 
·10; and he was ordered to sign the same, which was done, 
and fully executed according to law." • 

"Pursuant to adjournment, the directors met at the house of 
Francis B. Warner, on Friday, the sixth of February, eigh-

10 teen hundred and thirty.five. Present,-.Tohn Black, James 
S)ireve, Jonathan Scattergood, C. G. Atkinson, Chalkley At-
kmson, Jonathan Smith and Thomas Haines. 

"The committeeappointed to make the aforesaid loan of 
thirty-five thousand dollars, reported that they had not suc-
ceeded in making such loan. The committee was continued." 

"February 16th, 1835. Pursuant to the above adjournment 
the following directors met: Present-James Shreve, Joseph 
Smith, Jonathan Smith, C. G. Atkinson, Chalkley Atkinson, 
and Thomas Haines. • 

20 "Chalkley Atkinson reported that the loan was not yet made. 
The committee continued. 

"Then adjourned to meet at the house of Francis B. Warner, 
at Jobstown, on Monday, the twenty-third of February in-
stant, at two o'clock, P. M." 

"Pursuant to adjournment, the following directors met: Pre-
sent-John Black, Joseph Smith, James Shreve, C. G. Atkin-
son, Chalkley Atkinson, Jonathan Smith, Jonathan Scatter-
good, and Thomas Haines. 

"A new bond was presented by the secretary, for the pur-
30 pose of effecting the aforesaid. loan, and signed by a number 

of the stockholders. 
"John Black and Joseph Smith undertook to effect the said 

loan, in conjunction with Benjamin Jones, and to report at the 
next meeting.'' 

"March 9th, 1835. Pursuant to adjournment, the following 
directors met: John Black, James Shreve, Joseph Smith, 
James Newbold, C. G. Atkinson, Chalkley Atkinson, Jona-
than Scattergood, and Thomas Haines. 

"John Black reported: the loan in Philadelphia has been 
40 made, and the money ready." 
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OHJ.RGE TO THE HIRY, 

In the commencement of the year eighteen hundred and 
thirty-five, the Delaware and Atlantic Railroad Company 
were in pressing need of a loan of money'. 

The plaintiffs and defendants now hefore the court, or those 
whom they represent, were all, at that time, stockholders in 
this company, some owning a greater, and some a less amount 
of shares. 

In this state of thin$s, Messrs. Joh:i Black, Joseph Smith, 10 
and Benjamin Jones, borrowed of the United States Bank, 
upon their own note or notes, thirty-five thousand dollars, for 
the use of the compal'ly. 

The company gave them as security, in their corporate 
capacity, a bond for the amount, accompanied by a mortgage 
on all their real and personal property. 

They have also in their possession a sealed instrument, 
purporting in effect to be a covenant to indemnify them, by 
contributing unequal proportion of any loss on account of the 
loan aforesaid, and which is signed and sealed by the plain- 20 
tiffs and the defendants. 

The loss occurred, and the plaintiffs have gone into the 
Court of Chancery for relief, and the bill and answer have 
been read in your hearing. 

In the progress of the cause there, the Chanceltor has or-
dered a feigned issue to be made up and sent here for trial. 

That issue, stripped of the form in which it is wrapped up, 
presents the following questions: 

I. " Whether the agreement of the second of February, 
eighteen hundred and thirty-five, for indemnity, was executed 30 
by the parties thereto as their act and deed, unconditionally1" 

II. "Or upon the understandinj and agreement that the 
same should be executed by the remaining stockholders of the 
Delaware and Atlantic Railroad Company, before the same 
should be delivered as 11n agreement binding upon the sub-
scribers'!" 

III. "And whether the same ever was, in point of fact, le-
gally delivered by the parties thereto, or by their authority, 
to the said John Black, Joseph· Smith, and Benjamin Jones, or 
either of them 1" 40 

You percei~e, therefore, the plaintiffs here insist, that this 
agreement for indemnity was ,executed by the delendants un-
conditionally, and was legally delivered to some or one of tliem. 

This the defendants deny, and contend that it was executed 
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by them, upon an understanding or an agreement that all the 
remaining stockholders were to execute it, before it was de-
livered as a binding agreement on those who subscribed it, 
and that it nevei· was legally delivered. 

This is the question for you to try, as a question of fact, 
and your verdict is to be returned to the Chancellor, to be 
used in the cause in the Court of Chancery. 

The plaintiffs are in possession of the covenant. There is 
no such condition as the defendants insist on, upon the face . 

10 of the instrpment. 
The plaintiffs prove its execution by proof of the signatures 

of the five subscribing witnesses, all of whom are deceased, 
or out of the jurisdiction of the court. • 

This is sufficient evidence, prima fade, to make out their 
side of the issue; if there were no other evidence in the case, 
it would of itself be conclusive. 

Then the defendants offer evidence to prove there was such 
an understanding and agreement as they allege, had or made 
by the parties, before or at the time the instrument was exe-

20 cuted. 
They ,offer first a book, purporting to be the book of min-

utes of jhe company, and to contain true minutes of the pro-
ceedings had at the meetings of the directors and stockhold-
ers. 80 much of it has been admitted in evidence as em-
braces the time during which Thomas Haines was secre,ary. 
That is from September, eighteen hundred and thirty-four, 
covering the time during which the matter of the loan was 
agitated, and up to the time it was consummated. 

By these minutes it appears, that on the ninth of January, 
30 eighteen hundr(d and thirty-five, at a meeting of stockholders, 

convened by notice, it was resolved to borrow thirty-five 
thousand dollars for the 'i"e of the company, and Messrs. 
John Black, Benjamin Jones, and Chalkley Atkinson were 
appointed a committee to carry out the resolution. 

It may be inferred that this first attempt was to borrow the 
money upon the security of a mortg1ge on the road, for at 
an adjourned meeting of the stockholders, on the twenty-third 
of January following, this committee reported that the money 
could not be obtained upon the credit of the road. 

40 Then, say the minutes, "It was agreed by the stockhold-
ers, that John Black, Joseph Smith, and Benjamin Jones, do, 
by their joint obligation, get the sum of thirty-five thousand 
dollars. And it is also agreed that they have a mortgage on 
said road delivered to them, and also further agreed, that the 
remaining stockholders execute a joint bond to the said per-
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sons so loaning the money, as security to them, in case of any 
loss sustained by said loan, each one to bear his proportion of 
the loss. . 

From succeeding entries it appears that Thomas Haines 
was to have the papers prepared, and he presented at the 
next stockholders' meeting, on the second of February, the 
mortgage, bond, and covenant, with blanks left in which to 
insert the swn to be loaned. That Haines there filled the 
blanks with thirty-five thousand dollars, and the bond and 
mortgage was then executed. But nothing is there said of 10 
any execution of the covenant. . • 

By succeeding entries, it appears that on the sixth of Feb-
ruary, and the sixteenth of February, at meetings of the di-
rectors, the committee reported that the loan was not yet ef-
fected. 

Then. on the twenty-third of February, the directors met, 
and a new bond was presented by Mr. Haines, signed by a 
number of the stockholders, and then, that" John Black and 
Joseph Smith undertook to effect the said loan, in conjunction 
with Benjamin Jones." 20 

And at the next meeting, on the ninth of March, eighteen 
hundred and thirty-five, John Black reported that the loan 
had been made and the money was ready. 

These minutes are important, if you believe they are a cor-
rect record of what occurred at these several meetings of the 
stockholders and directors, and of that you must judge from 
the evidence of Thomas Haines, who tells you how the min-
utes were kept, and how and by whom they were entered in 
the book which you will have before you. 

They are records made before the difficulties occurred be- 30 
tween these parties, or any motives could exist for misrepre-
sentation. They are records frorri minutes made at the very 
time of the occurrences of which they speak, now some 
twenty-three years ago, and more reliable than the mere re-
collections of witnesses for that reason. 

The defendants, in their answer, insist, and their counsel 
here contend, that these entries show-establish-the fact 
that this covenant of indemnity was executed upon the un-
derstanding or agreement that the same should be executed 
by all the stockholders of the company, before it should be 40 
delivered as a binding covenant upon them, and that, not 
having been signed by all-twenty-one only signing it out of 
thirty-seven stockholders-that it never was so executed as 
that it could be legally delivered as a valid and binding in-
strument. 
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They rely, of course, upon the minutes of the agreement, 
entered or noted at the meeting of the stockholders of the 
twenty-third of January, which says that it is a,lso further 
agreed that the remaining stockholders, that is, all the other 
stockholders, as well as Black, Smith and Jones; and they 
insist that though the first covenant which was presented by 
Mr. Haines to the subsequent meeting of February second, 
was abandoned, and a new bond was substituted, and pre-
sented and signed by a number of stockholders, at the meeting 

IO of directors on the twenty-third of February, and which is the 
covenant now here, according to Mr. Haines' testimony; yet 
that this covenant was executed without any change of the 
agreement except that as to the liability according to shares 
held. 

To support and strengthen this view they have produced 
before you several witnesses. 

The entry in the minutes of the twenty-third of January is 
the only written evidence of an agreement that all the stcck-
holders were to sign the covenant. The entry of the twenty-

20 third of February says nothing about it. It is therefore im- ' 
portant to determine whether the new covenant was prepared 
and executer! under that agreement, as the defendants contend, 
or whether that agreement was abandoned with the first cov• 
enant, and the second prepared and executed and delivered 
subject to no understanding as to who or how many should 
sign it. 

They, the defendants, in the first place, have read the an• 
swer of James Shreve, Restore S. Lamb, John Chambers, 
Nathan Atkinson, Thomas Black, and of the representatives 

30 of Jonathan Smith and James Newbold, who were deceased 
at the time. 

This answer is under the affirmation of these defendants, 
taken on the thirteenth of February, eighteen hundred and 
fiftv-two. 

'.!'hey set out the agreement tintered in the minutes of the 
twenty-third of January, and sav irr substance that it is true 
they executed this covenant, but that it was executed subject 
to the understanding and agreement mentioned in that minuta 
-that is to say, that all the stockholders were to execute it 

40 or it wa.s not to be a binding and valid covenant, and that it 
was in fact only signed by twenty-one out of thirty-seven 
stockholders, and therefore could not have been legally deliv6 

ered, or have any validity as against them. 
You will have the bill of the complainants and this answer 

before you, and it. is unnecessary for the court to dwell on it& 
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statements. That part of the answer which sets up this al-
leged understanding or agreement is not strictly responsive to 
the bill. It is new matter set up in avoidance of the cove-
nant. But it is, nevertheless, entitled to your consideration as 
evidence in the cause. Its weight is exclusively for you to 
determine. 

Then Thomas Haines, who was the secretary of the di rec-
. tors, and acted as secretary also at the meeting of the stock-
holders, was examined. He testified that the covenant he first 
had prepared, and which he presented to tbe meeting of the 10 
second of February, was abandoned; he don't know why. 
That Eayre Oliphant refused to sign it. That a new cove-
nant was prepared and presented at the meeting of the twen-
ty-third of February, and that this he believed to be that pa-
per. He don't know what became of the old covenant. 

The testimony of Mr. John Gibbs was then read. You will 
have it before you. He says he was at a meeting of stock· 
holders in February when he _saw a bond lying on the table- ,. 
a bond of indemnification. He refused to sign it. He says it 
was stated at that meeting that it was to be executed by all 20 
the stockholders, or not to be binding; that it was so gene-
rally understood from what he saw and heard. It was signed 
by several stockholders. He says Mr. Black and Mr. Smith 
were present at that meeting; he don't recollect that either 
of them assented or dissented to the statement that all were to 
sign. And he says that subsequently Dr. Dakin cnllcd on him 
to sign, and gave him to understand the bond was to be exe-
cuted by all the stockholders. He did not sign. He said 
Dakin asked him if he did not know there were two bonds. 
that one was a little informal, a new one was drawn, and that 30 
this was the one that would be signed by them all. 

Chalkley Atkinson testifies. (Read it.) 
Then General Irick testifies that Joseph Smith told him, 

that Mr. Black had told him that all the stockholders were to 
sign-and that he wouldn't have signed if he had not thought 
all were to sign. It was some twenty years ago. 

Jutlge Emley also testifies to some conversation between 
Joseph Smith and Thomas H. Emley. 

And Jacob Merritt speaks of a conversation between Bar-
clay White and Joseph Smith, at Mount meeting house. You 40 
recollect the purport of these several conversations. 

So far then: The plaintiffs have produced the covemint, 
and proved the signatures of the witnesses to it. 

The defendants have met this by: First-Produr,ing the 
minutes of the agreement of twenty-third January, under 

T 
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which they insist both covenants were exe.cuted, so far as the 
conditiou that all were to sign is concerned. 

Second-The allegation that this bond was executed sub-
ject to that condition, affirmed to by James Shreve, John 
Chambers. Restore S. Lamb and Thomas Black, who were 
four of th~ defendants who signed the covenant, in tl1eir an-
swer. . 

• Third-The evidence of Chalkley Atkinson and John Gibbs 
to the same effect, and Mr. Haines, whose evidence, as first 

10 produced, was less certain. 
Fourth-The evidence of Joseph Smith's admissions. 
Fifth-What is called the intrinsic evidence deduced from 

the fact of the inequality of the covenant as it stands, and 
the improbability that any would have signed such a cove-
nant, without knowing how many would sign. 

This is a brief summary of the defendants' case, so far as 
it rests in evidence. To overcome this case, and support the 
issue on their part, the plaintiffs then called several witnesses. 
The theory, you will remember, of the plaintiffs is, that the 

20 agreement 0 of the twenty-third January and the first covenant 
were both abandoned, and the new covenant, presented on 
the twenty-third February, was substituted for both. Thoma& 
Haines testifies-(Read extracts.) Richard Jones-(Read.) 
Isaac Hilliard-(Read.) Luke Stansbie-(Substance.) Then 
the plaintiffs rely upon various intrinsic facts apparent in the 
case. 

First-That there was a blank left in this covenant for the 
names, which they insist would have been filled up originally. 
if all were to have signed it. That the blank is not sufficient 

30 for thirty-seven names. 
Second-That it appears upon the face of this covenant 

that all the parties to it signed it in the presence of the sub-
scribing witnesses, and that this is against the presumption 
that it is the same covenant which Chalkley Atkinson and Dr. 
Dakin carried round. 

Third-That this covenant, to which these parties have set 
their names, contains the recilal of an agreement different 
and inconsistent with that in the minutes of twenty-third 
January. 

40 First-In that it use3 the words, "we-stockholders,"· &c., 
and not "we being all the stockholders." 

Second-That it provides for the indemnity pro. rata, in-
stead of in proportion to stock. 

Third-That it provides that this ind'emnity is to be paid 
by those who remain solvent at the time of the deficiency. 
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Fourth-That the entry in the minutes of March nine, 
fourteen days after the new bond was presented at the meet-
in• of twenty-third February, that "John Black reported the 
lo~n in Philadelphia had been made, and the money was 
ready," is presumptive evidence that the security had then 
been completed and was ready for delivery. 

Fifth-That it apeears the plaintiffs actually loaned the 
money to the company, and that this raised a presumption 
that he had received the security upon which it was 10 be 
furnished. 10 

This is, in few words, substantially the plaintiffs' case.-
There is no doubt that the burden of proof is on the defend-
ants. The plaintiffs have a col'enant signed and sealed by 
the defendants. The presumption is that they have it law-
fully. The legal proof 0f execution and possession is suffi-
cient evidence of execution and delivery, prima facie. They 
who set up an outstanding condition must prove it. There is 
no doubt, either, if the defendants have satisfactorily estab-
lished by evidence an understanding or agreement that the 
covenant was to he subject to the condition that all the stock- 20 
holders were to sign, nr the covenant to be void, that no de-
livery could be lawful until it was so signed--unless a waiver 
of that agreement was shown, in some way. A delivery by 
the covenantors to the covenantees, or by the agent of one 
party duly authorized to the agent of the other, absolutely, 
might operate as a waiver. But there is no evidence, oue 
way or the other, as to either actual deli very in this way or 
in any other, or of any waiver. 

It is not a case, therefore, which comes within the rule, 
that if a deed, absolute upon its face, be delivered by the 30 
grantor to the grantee, it takes effect at once as an absolute 
deed, and cannot be a voided by parol proof .of a condition 
precedent, unperformed. 

You will take the case, examine and weigh the evidence-
consider the arguments which have been presented on both 
sides, and determine whether this covenant was executed as 
the act and deed of the parties to it, unconditionally, or upon 
the understanding or agreement that it should be executed by 
all the stockholders before delivery. If you come to the con-
clusion that the former was the fac,t, you will find accordingly 40 
in the words of the issue. If you believe the latter was the 
fact, you will so find. 
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It is agreed by the Solicitors of the respective parties, that 
there are the following omissions in the report of the Judge, 
viz.: 

First. He omitted to state that Haines said on his cross-ex-
amination that the covenant was executed under both resolu-
tions. (Page five of report.) Admitted it was. 

Second. He omits the evidence of Thomas Haines that the 
fourth line of the names is in John Black's writing. (Page 
six.) Admitted. 

10 Third. It is not stated that he admitted Gibbs' testimony, 
because of the broad character of the issue. (Page eight.) 
Admitted. 

Fourth. He omits to state that the plaintiffs objected to the 
bill, answer, Gibbs' deposition, and the interlocutory decree 
gi vcn to the jury. Admitted. 

Fifth. He omits objections to the charge; and that he said 
he admitted the answer because the Chancellor had so or-
dered. Admitted. 

All these objections are agreed to. 

AFFIDAVIT OF JOHN BLACK. 

20 Burlington County, ss.-John Black, one of the complain-
ants in this case, alleging himself to be conscientiously scru-
pulous of taking an oath, and being duly affirmed on his so-
lemn affirmation saith :-That the covenant of indemnity 
mentioned and referred to in the feigned issue above stated, 
is not the covenant or bond of indemnity mentioned and re-
ferred to in the minutes of the Delaware and Atlantic Rail-
road Company, under the date of the twenty-third day of 
January, eighteen hundred and thirty-five, and which is also 
mentioned and referred to in said book, in the minutes of the 

30 second day of ;February of that year, and therein stated to 
have been presented to a meeting of the stockholders of said 
company by Thomas Haines, the secretary thereof; that the 
said covenant, so presented by the said Thomas Haines, after 
having been executed by a portion of said stockholders, was 
abandoned, because several of the said sto'Ckholders would 
not join in its execution, or any other covenant of indemnity, 
and because this affirmant, Benjamin Jones, and Joseph 
Smith, refused to loan the required sum of money to said 
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company on such a covenant, dividing the loss in the ratio of 
the stock owned by the parties, or join in its execution ; that 
afterwards the. covenant mentioned in said issue and referred 
to in the minutes of said book, under date of the twentv-third 
of the said month of February, was agreed upon, and 0drawn 
to avoid the aforesaid objections to the abandoned covenant, 
to be executed only by so many of s·aid stockholders as might 
be induced to join in its execution, .and with a foll knowledge 
and understanding that some of them would not; and having 
been so drawn, it was presented to a meeting of the directors JO 
of said company, attended by a number of the stockholders 
not directors, held on the said twenty-third day of February, 
and after being read and discussed, and, as this af!irmant be-
lieves, fully understood by all, it was then executed by most 
of the persons whose seals and signatures are to it, and, ac-
cording to this affirm ant's recollection, by all of them, except 
Benjamin Jones, John B. Bispham, and Amzi B. Wood, who 
were not present; that the said -covenant was not drawn or 
executed under the aforesaid minute, agreement, or resolution 
of the twenty-third day of January, or under any other under- 20 
standing or agreement than recited in said covenant; that the 
same was executed as the absolute and unconditional deed of 
the parties mentioned therein, and without any understanrling 
or agreement by the parties thereto, that it should be executed 
by all ol said stockholders, or not be binding; on the con-
trary, it was then well known by those who executed it, that 
several of said stockholders had refused to join in any cove-
nant of indemnity, and this was drawn to be executed by a 
portion only of said stockholders, in order to obviate that dif-
ficulty, as above stated; and that, if this alfirmant had been 30 
allowed to be examined as a witness on the trial of said issue, 
he would have so testified, provided it had been held compe-
tent for him so to do; that after the said covenant had been 
executed by such of the stockholders at said meeting on the 
twenty-third day of February aforesaid, as would join in its 
execution, it was executed by said Benjamin Jones, John B. 
Bispham, and Arnzi n. Wood, is their absolute deed, without, 
so far as this affirmant knows or believes, any understanding 
or agreement other than what is contained therein; and ha v-
ing been fully executed as aforesaid, it was delivered, by and 40 
with the full knowledge and consent of the parties thereto, to 
said Benjamin Jones, for the use of himself and said Joseph 
Smith and this affirmant, together with the bond and mort-
gage of said company, mentioned in the aforesaid minutes of 
the second of February, eighteen hundred and thirty-five; and 
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thereupoffthis affirmant, and said Jones and Smith, upon their' 
joint promissory note for thirty-five thousand dollars, bearing 
date the sixth day of March, eighteen hundred and thirty-five, 
and payable to the order of the said Jones, (and !by him en-
dorsed,) six months after the date thereof, obtained the said 
sum from the Bank of the United States, less the discount, 
and loaned the money so obtained to said compauy, deposit-
ing, at the same time, in sajd bank, as collateral security for 
said note, the said bond, mortgage, and covenant, which were 

10 retained by said bank until said note was folly paid and satis-
fied, anJ then returned to this affirmant, and said Jones and 
Smith, who have ernr since retained them. And this affirm-
ant further saith, that all the money so obtained from said 
bank, and loaned to said company, was, by the order and 
consent of, said company, paid and advanced by and to and 
for the use of said company, as follows, that is to say: seven-
teen hundred dollars and twenty-four cents, were paid to Ro-
bert S. Johnson, of Philadelphia, in discharge of a debt of that 
amount owing him by said r:ompany; and the further sum of 

20 ninety-six dollars and seventy-five' cents, wa~ paid to Daniel 
White, of said city, in discharge of a debt of that amount 
owing him by said company; and the further sum of twelve 
thousand five hundred and seventeen dollars and seventy-five 
cents, was paid to A. and G. Ralston, of said city, in discharge 
of a debt of that amount owing them by said company; and 
the further sum of one hundred dollars and ninety-six cents, 
was paid to said Benjamin Jones, in discharge of a debt of 
that amount owing him by said company; and the further 
sum of twelve hundred and forty dollars and nine cents; was 
paid to Andrew M. Jones, of said. city, in discharge of a debt 
of that amount owing him by said company; and the further 
sum of four thousand dollars was paid to the Philadelphia 
Bank, in discharge of debt of that amount owing by said 

30 company to said bank; and the further sum of twenty-s_ix 
hundred and fifty-six dollars and fifty-three cents, was paid to 
the Bucks County Bank, in discharge of a debt of that amount 
due it by said company; and the further sum of five hundred 
dollars was paid to the Farmers' Bank of New Jersey, at 
Mount Holly, in discharge of a debt of that amount due it by 
said company; and the residue of the aforesaid money, so as 
aforesaid loaned said company, amounting to the sum of 
eleven thousand two hundred and thirty-eight dollars and 
twenty-one cents, was paid to Thomas Black, the then trea-

40 surer of said company. JoHN BLACK. 
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Affirmed and subscribed before me, at Mount Holly, this 
twenty-eighth day of April, in the year of our Lord one thou-
sand eight hundred and fifty-eight. 

STACY G. POTTS, J. 

AFFIDAVIT OF JOSEPH SMITH. 

Burlington County, ss.-Joseph Smith, one of the complain-
ants in this case, alleging himself to be conscientiously scru-
pulous of taking an oath, and being duly affirmed, on his 
solemn affirmation saith: That before the execution of the cov-
enant of indemnity mentioned in the feigned issue above stated, 
another covenant of indemnity had been drawn and partly exe-
cut~d by stockholders of the Delaware and Atlantic Railroad 
Company, under and pursuant to an understanding and agree-
ment among a number of said stockholders who attended a 2() 
meeting at Jobstown, on the twenty-third day of January, in 
year of our Lord one thousand eight hundred and thirty-five, 
and another meeting thereof on the second of February fol-
lowing; that this last mentioned covenant contemplated that 
all of the stockholders of said company would join in its exe-
cution, and provided for the parties bearing any loss that 
might be sustained under it, in the ratio of the amount of stock 
in said company held by each; that several of said stockhold-
ers refused to execute this or any other covenant of indemnity, 
and this aflirmant and John Black and Benjamin Jones refused 30, 
to loan the amount of money reguired by said company upon 
a covenant which provided for such ratable loss, in convey-
ance of which the said covenant had to be and was aban-
doned; that afterwards the covenant mentioned in said issue 
was prepared and executed under a new understanding and 
agreement between the parties thereto, which understanding 
and agreement are embodied and contained in the covenant 
itself, which was executed by the parties as their absolute and 
without any other understanding or agreement than what is 
contained therein, and without any condition or understand- 40 
ing that if a!! of said stockholders should not join in its execu-
tion, it should not be binding upon those who did execute it; 
that according to the affirmant's recollection, the last said cov-
enant was presented to and executed at a meeting of the di-
rectors of said company-attended by several vf said stock-
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holders not directors-held on the twenty-third day of Febru-
ary, eighteen hundred and forty-five, by nearly all of the par-
ties thereto, at which meeting the same, before being execu-
ted, was read and discussed, and, as this affirmant believes, 
fully understood by all who then executed it, and especially 
was it understood and known that several of the stockholders 
of said company would not join in its execution, (they having 
previously refused to give any covenant of indemnity,) and 
was therefore executed as the absolute deed of those who 
joined in its execution, without any understanding or agree-

IO ment between the said parties that it should not be valid or 
binding unless executed by all of said stockholders; that after 
the said last mentioned meeting the said covenant was exe-
cuted by several of the parties thereto who did not attend said 
meeting, without, as this affirmant believes, any other under-
standing or agreement that what is embodied in the covenant 
itself, and without any condition or reservation, and then, with 
the bond and mortgage of said company, which had been ex-
ecuted about one month previously, delivered to Benjamin 
Jones for the use of himself and said John Black and this af-
firmant; that after the said securities had been so delivered to 
said Benjamin Jones, he and said John Black and this affirm-
ant went together to the Bank of the United States, and on 

20 their note borrowed from said bank the sum of thirty-five 
thousand dollars, less the discount thereon, for six months, and 
loaned the same on said securities to said company, leaving 
the said securities in said bank as collateral security for said 
note; that said securities so remained in said bank until the 
said note was fully paid, and then surrendered to this affirm-
ant and said Black and Jones, who, or some of whom, have 
ever since had the possession thereof. 

JOSEPH SMITH. 

30 Affirmed and subscribed this twenty-eighth day of April, in 
the year of our Lord one thousand eight hundred and fifty-
eight, at Mount Holly, before me, one of the Masters in Chan-· 
cery of New Jersey. 

FRANK B. LEVIS, JJ,L c. C. 

AtFFIDAVIT OF SAMUEL H. JONES. 

Mercer county, ss.-Samuel H. Jones being duly sworn ac-
40 cording to law, doth depose and say :-That he is one of the; 

subscribing witnesses to the covenant between John Black, 
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Joseph Smith, James Shreve, and others, stockholders of the 
Delaware and Atlantic Railroad Company, dated February 
second, in the year of our Lord one thousand eight hundred 
and thirty.five, and marked Exhibit 6, on the part of the com· 
plainants, and the name Benjamin Jones affixed lo said instru• 
ment is the proper handwriting of the said Benjamin Jones, 
who is the father of this defendant; that this deponent saw 
said Benjamin Jones sign and execute said bond uncondition-
ally; that the said bond or covenant was brought to said 
Benjamin Jones' office in Philadelphia by Chalkley Atkinson 10 
and, as deponent thinks, Philip R. Dakin; that after the said 
bond or covenant was executed by Benjamin Jones, the same 
was left with said Benjamin Jones; that the said bond or cov-
enant was placed in the fire-proof safe of the said Benjamin 
Jones, at No. 17 South "Vharves, Philadelphia, where it re• 
mained for a long time. Witness has a distinct impression that 
the said bond or covenant was signed by other persons in his 
presence, unconditionally, but who they were besides witness' 
father he does not now recollect. Deponent was the only 
subscribing witness to the signature of those persons who cxe· 
cuted it in his presence. Deponent heard from time to time 20 
many conversations between Chalkley Atkinson, J0hn Black, 
Joseph Smith, and Benjamin Jones regarding the signing said 
bond or covenant, and the business of the railroad company, 
but never in any instance understood that the same was exe• 
cuted conditionally, or that the same was not to be delivered 
or to be binding until all the stockholders had signed it. 
Chalkley Atkinson appeared to take much interest in the af. 
fairs of the railroad company; remember his assuring Bcnja• 
min Jones after the last signature was placed to the bond or 
covenant, of his perfect security from loss. Vv'itness also re• 
members paying a note of thirty-five thousand dollars at the 
Bank of the fJnited States, signed by John Black, Joseph Smilh 
and Benjamin; said note was, as witness understood at the 30 
time, for money they lent the railroad company; ,vitncss paid 
it with his father's, Benjamin Jones' check; deponent sailed 
from New York for Europe on the sixtcemh of April, eighteen 
hundred and fifty-seven, and remained in Europe until the 
eighth of May last, when he sailed from Liverpool, and ar• 
rived in Boston on the twenty.first day of the same monlh of 
May last, he thinks-it may have been on the twentieth in• 
stead of the twenty-first, he is not absolutely certain "hetber 
it was one or the other; he returned to Florence on the t,ven• 
ty.seventh or twenty•eighth of May last. 40 

SA,1 'L H. JONES, 
V 
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Sworn and subscribed this twenty-fourth of June, in the 
year of our Lord one thousand eight ·hundred and fifty.five. w. M. BABBITT, M. C. C. 

AFFIDAVIT OF JONATHAN SCATTERGOOD, 

State of New Jersey, ss.-Jonathan Scattergood, of the 
county of Salem, alleging himself to be conscientiously scru-
pulous of taking an oath, and being duly affirmed according 
to law, declareth and saith :-That he is one of the signers to 
a certain bond or covenant, bearing dat~ on the second day 

10 of February, in the year of our Lord one thousand eight hun-
dred and thirty-five, upon which suit was brought in the 
Court of Chancery of this State, by John Black, Joseph Smith 
and Benjamin Jones, against Thomas Black and others, and 
which suit is still pending in said court, respecting the execu-
tion and delivery of which a feigned issue has recently been 
tried in the Circuit Court of the county of Burlington, in the 
term of April last; that although the said bond or covenant 
bears date as of the second day of February, in the year of 
our Lord one thousand eight hundred and thirty-five, the same 

20 was not in fact signed by affirmant until on or about the 
twenty-third day of February, in the same year; that he, 
this affirmant, signed the same at the house of Francis B. 
Warner, at Jobstown, at the same time that several others of 
the persons there present signed.their names.thereto; that it 
was on occasion of the meeting of the directors of the Dela-
ware and Atlantic Railroad Company, at which meeting 
several of the stockholders of said company (who were not 
directors,) were present, upon notice ; that at the time this 
affirmant signed his name as one of the parties thereto, he 

30 did it upon the express assurance and understanding that un-
less said covenant or bond was signed by all the stockholders 
of said company-and that in case any of the said stock-
holders refused to sign said bond, the same was not to be bind-
ing upon those who did sign; and that this was the general 
understanding between all the parties there present, as thilf 
affirmant understood and verily believes; that there was con-
siderable conversation between the persons and parties there 
present at the time, respecting the mode in which the said bond 
or covenant was to be signed, and by whom it was to be 
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si•ned; and that this affirmant understood it in the way and 
m~nner as is above stated; and this affirmant further states, 
that at the time he signed the said bond, it was his express 
understnnding, and the same under which he did sign it, that 
the same was not to be delivered to the obligees therein 
named, as the act and deed of any or either ot the parties 
who did $ign it, until after or unless all the stockholders of 
the said Delaware and Atlantic Railroad Company should 
sign the same; and that this affirmant never did deliver the 
said bond or covenant as his absolute act and deed, or ever 
authorized any other person or persons to deliver the same for 10 
him; and further, that this affmnant never executed the said 
covenant or bond, in any other way and manner than as 
above stated, viz.: upon the express condition thatlhe was not 
to be bound thereby unless all the remainmg stockholders of 
the said company also signed the same; and this aflirmant 
further states, that he verily believes that such was, at the 
time, the understanding of the obligees named in the said 
bond, or at least of John Black·and Joseph Smith, who were 
both present at that meeting. 

JONATHAN SCATTERGOOD. 

Affirmed and subscribed this twenty-fourth day of May, in 
the year of our Lord one thousand eight hundred and fifty-
eight, before me, at Salem. 

ANDREW SrnNJCKSoN, Jl,L C. C. 

AFFl'DAVIT OF CLAYTON G. ATKINSON. 

State of New Jersey, Burlington County, ss.-Clayton G. 

20 

Atkinson, of Columbus, in the county of Burlington, alleging 
himself to be conscientiously scrupulous of taking an oath, and 
bein()' duly affirmed according to law, declareth and saith:-
That he is one of the signers to a certain bond or covenant 
bearing date on the second day of February, in the year of 30 
our Lord one thousand eight hundred and thirty-five, upon 
which a suit has been brought in the court of chancery of this 
state by John Black, Joseph Smith and Benjamin Jones against 
Thomas Black and others, which suit is still pending in said 
court, respecting the execution and delivery of which a feign-
ed issue has recently been tried in the circuit court of the 
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county of Burlington, in the term of April lastj; that although 
the said bond or covenant bears date on the second of Febru-
ary, in the year of our Lord one thousand eight hundred and 
thirty-five, the same was not signed by this affirmant until on 
or about .the twenty-third day of February, in the same year aforesaid; that this affirmant signed the same at the house of 
Francis D. Warner, (who then ~kept tavern at Jobstown, in 
said county of Burlington,) at the same time that several others 
of the persons then present signed their names thereto; that 

10 it was at the time of a meeting of the directors of the Dela-
ware and Atlantic Railroad Company, (of which this affirm-
ant was at the time one,) and at which meeting several of the 
stockholders of said company who were not directors, were 
also present, upon invitation or notice; that at the time this 
atlirmant signed his name to the said bond as one of the par-
ties, it was upon the express assurance, and with the under-
standing that unless the said bond or covenant was signed by 
all the stockholders of said company, it was not to be binding 
upon those who did or should sign it; and that in case any of 

2G the 'said stockholders should refuse to sign it, those who did 
sign it were not to be bound thereby, and that this was the 
general understanding and agreement between all the parties 
then present, so fat: as this aflirmant knows and understood 
and verily believes; that there was considerable conversation 
between the parties then present at the time respecting the 
mode in which the said bond was to be signed and executed, 
and by whom it was to be signed; that this aflirmant himself 
at first objected to sign the said covenant or bond, alleging 
that it was not right, and that John Black or Joseph Smith 

30 (one or the other of them, but which this affirmant can't now 
state to a certainty,) made reply to this objection of his, that 
all the stockholders were to sign it, or it was not to be bind-
ing; and further, that it would not be likely that we would 
have to pay anything on the bond; 1hat this aflirmant recol-
lects that Nathan Atkinson, John Gibbs, and others besides 
the directors, were present at that time; and that this affirm-
ant recollects of hearing John Gibbs say at the time that he 
meant to make a note of the conversation, as it might, at some 
future time, become important; and this aflirmant further 

40 saith, that at the time he signed the said covenant or bond it 
was his express understanding, and the only one under and 
with which he did sign it, that the same was not to be deliv-
ered to 1he said John Black, Joseph Smith, and Benjamin 
Jones as the act"and deed of this aflirmant, or of any of the 
other parties who did sign it, unless all the stockholders of the 
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said Delaware - and Atlantic Railroad Company should sign 
the same; and that this affirmant never did deliver the said 
bond or covenant as his absolute act and deed, or ever au-
thorized any other person or persons to deliver the same for 
him to the said John Black, Joseph Smith, and Benjamin 
Jones, or either of them, and that he never signed the said 
covenant or bond in any other way or manner than upon the 
express condition and understanding that he was not to be 
bound thereby unless all the remaining stockholders of the 
said company also signed and executed the same and agreed 10 
to become also bound thereby. And this affirm ant further 
saith, that he verily believes that that was at the time the un-
derstanding of the obligees named in the said bond, or at least 
-0fthe said John Black and Joseph Smith who were present at 
that meeting and took part in the conversation, and all of 
whom made the reply as above stated to this affirmant, upon 
his refusing to sign the said bond. And this aflirmant fur-
ther slates, that in consequence of the said understanding that 
all the said stockholders were lo sign the said bond or cove-
nant before any of the signers thereto were to become bound 20 
thereby, that Chalkley Atkinson and Philip R. Dakin were at 
the same meeting appointed a committee by the perrnns there 
present, to procure the signatures of the other stockholders of 
the said company who were not present at said meeting, to 
the said covenant or bond, and into whose hands the said bond 
or covenant was then placed, for that and no other purpose. 

CLAYTON G. ATIUNSON. 

Affirmed and subscribed this twenty-second day of May, in 
the year of our Lord cne thousand eight hundred and fifty- 30 
eight, before me, at Mount Holly. 

FRANK B. LEVIS, .111. C. C. 

I,• 
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PETITION FOR RE·HEARING• 

"Between . \ 
JOHN BLACK, ET n!~' Complamo.nts, rPctition for Re-hearing. 

ELIZABETH SHREVE, ET AL, defendants. ) 

1o the Honorable Benjamin Williamson, Chancellor ef the 
State of New Jersey : 

10 The humble petition of John Blad,, Joseph Smith, and Ben-
jamin Jones, the above named complainants, respectfully 
shewelh, that your petitioners find themselves aggrieved by a 
decretal order m'ade by your Honor in the above entitled suit, 
on the day of in the year of our 
Lord one thousand eight hundred and firty-eight, whereby it is 
declared that the verdict of the jury rendered upon the feigned 
issue awarded by the Chancellor in this cause should stand, 
whereas your petitioners are advised and humbly conceive, 
that the said verdict ought not to stand, because, as your pe-

20 titioners believe and charge, tliat upon the trial of said feigned 
issue before his Honor Justice Potts, at the Burlington Cir-
cuit, the said Justice admitted illegal evidence to prove that 
the covennnt or agreement in the said feigned issue mentioned 
was executed upon a condition, though the said cover:ant or 
article of agreement purports to be absolute and uncondi-
tional. 

Your petitioners also believe and charge, that the Judge, at 
the Circuit, on the trial of the feigned issue, admitted illegal 
evidence, to wit, a certain book of minutes of the board of di-

3o rectors of the Delaware and Atlantic Railroad Company, for 
the purpose of explaining and contradicting the said covenant 
or article of agreement. 

Your petitioners also believe and charge, that the Judge at 
the Circuit, on the trial of the said feigned issue, also admitted 
illegal evidence, to wit, the answer of John Gibbs to the se-
cond, third, fourth, and fifth interrogatories contained in the 
depositions of said John Gibbs, directed by an order of this 
Honorable Court to be read on the trial of said issue. 

Your petitioners also believe and charge, that the Judge, at 
40 the Circuit, on the trial of the feigned issue, also admitted il-

legal evidence, to wit, the declarations of Joseph Smith, to be 
given in evidence as against his co-complainant, Benjamin 
Jones. 

Your petitioners also believe and charge, that the Judge, at 
the Circuit, on the trial of the said feigned issue, rejected legal 
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evidence offered on the part of the complainants, viz: the evi-
dence of John Black. 

Your petitioners also believe and charge, that the Judge, at 
the Circuit, on the trial of the said feigned issue, charged the 
jury contrary to law. • 

Your petitioners also believe and charge, that the jury who 
tried the feigned issue at the Circuit Court at Burlington, ren• 
dered a verdict in favor of the defendants, against the weight 
of evidence. 

Your petitioner-s also believe and charge, that the said 
Judge who held the Circuit Court at Burlington, and before l()I 
whom the said feigned issue was tried, admitted illegal evi-
dence to be taken out by the jury when they retired to con-
sider of their verdict, to wit, the deposition of John Gibbs and 
the answer in Chancery of the defendants. 

Your petitioners also believe and charge, that said questions 
arisin!! upon the pleadings and in issue between the parties, 
oughtnot to have been sent to .a jury to tr_v, but ought to have 
been disposed of by the Chancellor upon the evidence in the 
cause. 2() 

Your petitioners also believe and charge, that they have 
discovered new evidence since the trial of the said feigned is-
sue, which is material for the complainants, viz: the evidence 
of Samuel Jones, one of the subscribing witnesses to the cov-
enant, who was not in the country at the time the trial took 
place. . 

Your petitioners also believe and charge, that the jurors 
who tried the said cause on the said feigned issue, were not 
impartial, but that some of them had expressed opinions un-
favorable to the said complainants previous to the said trial. 30 Whereupon your petitioners humbly pray that your Honor 
will be pleased to vouchsafe a re-hearing of the cause beforn 
your Honor, your petitioners submitting to pay such costs as 
the court shall award, in case their complaint shall be ground-
less. W'.Vf. HALSTED, 

Solicitor of Complainants. 

We certify that we have examined the case referred to in 
the foregoing petition, and are of opinion that the decree 
t~erein is erroneous in the particulars mentioned in said peti• 4()1 
!ton. 

WM. HALSTED, 
A. BROWNING, 

Counsel. 
Dated Trenton, October 2!J, A. D. 1858. 

I 
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DECREE. 

IN CHANCERY OF NEW JERSEY. 

Between 
JOHN BLACK, JOSEPH SMITH, and ANDREW M.l 

JONES and ANTHONY S. MO.RRIS, EXECUTORS of 
BENJAMIN JONES, dec'd., complainants, 

and 
iTHOMAS BLACK, JOHN CHAMBERS, and ELIZABETH l D F' l 

S. SHREVE, SARAH B. SHREVE, and BARCLAY 'I' ecree ma• 
WHITE, EXECUTORS of .JAMES SHREVE, dec'd.; RES- / 
TORES. LAMB, BARCLAY WHITE, surviving EXECU-) 
TORS of JONATH.AN SMITH, dec'd., and others, dcfend-J 
ants. . 

This cause coming on to be heard at a regular term of the 
Court of Chancery of New Jersey, held at the State House, 
n the city of Trenton, on the first Tuesday of February, in 
the year of our Lord one thousand eight hundred and fifty. 
six, in the presence of William Halsted, solicitor, and Abra-
ham Browning, esquire, of counsel with the complainants, and 
of William L. Dayton, solicitor, and John L. N. Stratton and 
Edward Wood, esquire, of counsel with the defendants, and 
the pleadings, depositions, exhibits and proofs being read, 

10 and the arguments of the respective counsel being fully 
heard and considered, and the Chancellor having taken time 
to advise thereon :-It has, on the twenty-sixth day of No-
vember, in the year of our Lord one thousand eight hundred 
and fifty-six, by Benjamin Wiltiamson, esquire, Chancellor of 
the State of New Jersey, ordered, adjudged and decreed that 
a feigned issue be joined in the Supreme Court of Judicature 
of New Jersey, ond tried in the ordinary manner, between 
the said John Black, Joseph Smith, and Andrew M. Jones and 
Anthony S. Morris, executors of Benjamin Jones, deceased, 

20 complainants, and Elizabeth S. Shreve, Sarah B. Shreve and 
Barclav White, executors of James Shreve, deceased, Re& 
tore S. "Lamb, John Chambers, Thomas Black, Barclay White, 
surviving executors of Jonathan Smith, deceased, Caleb New-
bold and Richard C. Shreve, administrators of James New-
bold, deceased, Ric,hard Jones al'ld Na than Atkinson defend-
ants, by a jury of the county of Burlington, to inquire and 
determine by their verdict whether the agreement bearing 
date the second day of February, in the year of our Lord 
one thousand eight hundred and thirty-five, set out in the com-

30 plainants' bill, was executed by the parties thereto, as their 
act and deed unconditionally, or upon the understanding or 
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agreement that the same should be executed by the remaining 
stockholders of the Delaware and Atlantic Railroad Company 
before the same should be delivered as an agreement binding 
upon the subscribers. And whether the same ever was in 
point of fact legally delivered by the parties thereto, or by 
their authority, to the said John Black, Benjamin Jones and 
Joseph Smith, or either of them. And that upon the trial of 
said issue, the bill and answer filed in the case might be read 
in evidence by either party, and likewise the depositions of 
such witnesses as had heretofore been examined and might 10 
be dead, or incapable of attending from sickness, or be out of 
the jurisdiction of the court at the time of the trial; and that 
all farther directions should be reserved until the said issue 
should be tried, and the postea returned to this court. And 
the said issue having been in due form of law made up and 
joined in the said Supreme Court, by apt and proper plead-
ings, approved by the attorneys and counsel of the said par-
ties, respectively-and it appearing by the postea, duly signed 
by the Honorable Stacy G. Poits, esquire, one of the justices 
of our said Supreme Court, and returned to this court, in the 20 
term of Mav last, that the said issue so directed as aforesaid 
had been duly tried by a jury of the said county of Burling-
ton, at Mount Holly, in said county, on the third Tuesday of 
April, in the year of our Lord one thousand eight hundred 
and fifty-eight, before the said Stacy G. Potts, esquire, one of 
the justices as aforesaid, and in the presence of the said par-
ties and their respective attorneys, according to l:iw and the 
order of this court; and that the said jury, upon their oaths 
and affirmations, (those who affirmed first alleging themselves 
conscientinusly scrupulous of taking an oath,) did find and 30 
say:-" That the said agreement in the plaintiffs' declaration 
mentioned was not executed as the act anrl deed of the said 
defendants unconditionally, but that the same was executed 
upon the understanding and agreement that the same should 
be executed by the remaining stockholders of the Delaware 
and Atlantic Railroad Company before the same should be 
delivered as an agreement binding upon the subscribers there-
to; and that the said agreement never was in point of fact 
legally delivered by the parties thereto, or by their authority, 
to the said John Black, Joseph Smith and 13enjamin Jones, or 40 
either of them." And it further appearing that the said Stacy 
G. Potts, esquire, one of the justices as aforesaid, did at the 
said term to which said post ea was returned make his report 
in writing to this court of the proceedings had upon said 
trial, and did thereto annex his certificate, duly signed, certi-

w 

I 
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fying that although the said case was not free from difficulty, 
he was, " upon the whole, satisfied with the verdict" of said 
jury. And upon the filing of which said postea, report and 
certificate, as aforesaid, the said counsel of the said defend-
ants did, in the said term of May last, move this court for a 
final decree against said complainants; and the said counsel 
of the said complainants did, at the same time and place, 
move the said court to set aside the said verdict, and grant a 
new trial, or that the said defendants show cause at some fu. 

10 lure day to be fixed by the court why the said verdict should 
not be set aside and a new trial granted ; and the court being 
satisfied that it was right and prnper that the said complain-
ants should be fully heard upon their said application, as well 
as in opposition to the motion for a decree as aforesaid, did 
order and adjudge that the whole matter stand over for fur-
ther hearing and directions to the first day of July then next 
ensuing, at the State House, in the city of Trenton aforesaid, 
at which time and place the parties aforesaid, by their re-
spective counsel, appeared before the Chancellor, and then 

20 and there fully argued said motions respectively. And the 
Chancellor having taken time to advise thereupon, and being 
satisfied, upon full consideration of the same, and of the 
pleadings, proofs and exhibits in said cause, that there are no 
sut!ir..ient grounds for setting aside the said verdict and grant-
ing a new trial, and having subsequently heard an application 
for ate-hearing of said case, on the reasons assigned by the 
complainants' counsel, and being satisfied that there are not 
sufficient grounds therefor; and being further satisfied that 
the said agreement in the complainants' said bill of complaint 

30 contained, bearing date the second day of February, in the 
year of our Lord one thousand eight hundred and thirty-five, 
was not executed as the act and deed of the said defendants 
unconditionally, but that the same was executed upon the un-
derstanding and agreement that the same should be executed 
by the remaining stockholders of the Delaware and Atlantic 
Railroad Company before the same should be delivered as an 
agreement binding upon the subscribers thereto, and which 
was not so executed by the said remaining stockholders. And 
that the said agreement never was in point of fact legally de-

40 livered by the parties thereto, or by their authority, to the said 
John Black, Joseph Smith and Benjamin Jones, or either of 
them ; and that the complainants are not entitled to the relief 
Sllught and prayed for in their said bill of complaint. It is 
now, on this second day of February, in the year of our Lord 
one thousand eight hundred and fifty-nine, on motion of Wii. 
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liam L. Dayton, solicitor and of counsel with the defendants, 
ordered, adjudged and decreed that the relief sought in the 
complainants' said bill be denied, and that the bill of said 
complainants be dismissed with costs, to be paid by said com-
plainants to said defendants. 

B. WILLIAMSON, C. 

PETITION OF APPEAL. 

NEw JE!lSEY CouRT o;• ERRo!ls AND APPEALS. 

Between 
JOHN BLACK, JOSEPH SMITH, ET AL., com-1 

plninants, On Bill 
and o.nd 

THOMAS BLACK, JOHN CHAMBERS, ET AL., J Petition of Appeol. 
defendonts j 

To the honorable the Court of Appeals in the last resort in 
all causes of law, the humble petition of John Black, Joseph 10 
.Smith, and Andrew M. Jones and Anthony S. Morris, execu-
tors of Benjamin Jones, deceased, the appellants in the above 
stated cause, respectfully shew that they find themselves ag-
grieved by a final decree made in the Court of Chancery, by 
his Honor Benjamin Williamson, Chancellor of New Jersey, 
bearing date the second day of February, in the year of our 
Lord one thousand eight hundred and fifty-nine, whc1·ein the 
said John Black, Joseph Smith, and Andrew M. Jones and 
Anthony Morris, executors as aforesaid, were complainants, 
and the said Thomas Black, John Chambers, Elizabeth S. 20 
Shreve, Sarah B. Shreve, and Barclay White, executors of 
James Shreve, deceased, Restore S. Lamb, Barclav White, 
surviving executors of Jonathan Smith, deceased, and others, 
were defendants. in this respect, to wit, that the said decree 
adopts and confirms, and is founded upon an interlocutory 
order of said court, bearing date on the twenty-sixth day 
of November, in the year of our Lord one thousand eight 
hundred and fifty-six, directing a feigned issue to be tried be-
fore the Circuit Court of the county of Burlington, whether 
the agreement bearing date the second day of February, in the 30 
year of our Lord one thousand eight hundred and thirty-five, 
set out in the bill of compla!nants, was executed by the parties 

' 
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thereto as their act and deed unconditionally, or upon the un-
derstanding or agreement that the same should be executed by 
the remaining stockholders of the Delaware and Atlantic Rail-
road Company, before the same should be delivered as an agree-
ment binding upon the subscribers, and whether the same ever 
was, in point of fact, legally delivered by the parties thereto, or 
by their authority, to the said John Black, Benjamin Jones, and 
Joseph Smith, or either of them; and that upon the trial of said 
issue, the bill and answer filed in the case might be read in evi-

10 idence by either part)", and likewise the depositions of such wit-
nesses as had heretofore been examined, and might be dead, or 
incapable of attending from sickness, or be out of the jurisdic-
tion of the court at the. time of the trial. 

And also in this respect, to wit, that the said decree adopts 
and confirms the verdict of the jury, rendered on the trial of 
the said feigned issue, by the said Circuit Court of the said 
county of Burlington, and the report of the judge of the said 
Circuit Court before whom the said feigned issue was tried. 

And also in this respect, to wit, that the said decree is 
20 founded upon the verdict of the jury, rendered upon the said 

trial, although npon the trial of said feigned issue, the judge 
at the Circuit admitted illegal evidence, and rejected legal evi-
dence, and charged the jury contrary to law. 

And in this respect also, to wit, that the said decree was-
rendered for the defendants against the said complainants, in-
stead of being rendered for the complainants against the said 
defendants; and in this respect, abo, that the Chancellor re-
fused to grant a new trial on said feigned issue; and in this 
respect, also, that the said Chancellor refused to grant a re-

30 hearing of the said cause on the petition of the said appellants; 
and in this respect, to wit, that the said Chancellor refused to 
allow the complainants in said cause to be sworn or examined 
to disprove the allegations contained in the answer of the de-
fendants; and in this respect, also, that the said decree crders 
the complainants' said bill to be dismissed, with costs. 

And your petitioners humbly appeal from the said final de-
cree of the said Chancellor, which decrees as aforesaid, upon 
the ground that the same is erroneous. Your petition~rs there-
fore pray that the said decree of the said Chancellor may be 

40 in the particulars aforesaid reversed, set aside, and for nothing 
holden, and that your petitioners may have such relief in the 
premises as to this honorable court shall,seem meet. 

WM. HALSTED, 
Solicitor and of counsel with appellants. 

Dated February 24, A. D. 1859. 
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The following are the Exhibits on the part of the complainants : 

EXHIBIT NO, J. 

Chalkley Atkinson's receipt. 

EXHIBIT N°O. 2. 

Day Book of the Delaware and Atlantic Railroad Company. 

EXHIBIT NO. 3. 

Ledger of the Delaware and Atlantic• Railroad Company. 

EXHIBIT NO, 4, 

Ledger of the Delaware and Atlantic Railroad Company. 

EXHIBIT NO, 5. IO 

Promissory note of John Black, Joseph Smith and Benja-
min Jones, payable to Benjamin Jones, at the Bank of the 
United States, six months after date, for thirty-five thousand 
dollars, and dated March six, eighteen hundred and thirty-five. 

EXHIBIT NO, 6. 

The covenant upon which the writ is founded. 

To all to whom these presents shall come or may concern: 
We, John Black, Joseph Smith, James Shreve, Clayton G. 

Atkinson, Chalkley Atkinson, Jonathan Smith, Timothy Field, 20 
Thomas Haines, Jonathan Scattergood, Richard Jones, Philip 
R. Dakin, Thomas Black, Jacob Ridgway, Restore S. Lamb, 
James Newbold, Benjamin Jones, John B. Bispham, John 
Chambers, Joseph Burr, Nathan Atkinson, A. B. Wood, stock-
·holders in the Delaware and Atlantic Railroad Company, send 
greeting :-Whereas, the Delaware and Atlantic Railroad 
Company borrowed of John Black, JosE)ph Smith, and Benja-
min Jones, who are nlso stockholders in the said company, 
the sum of thirty-five thousand dollars, to be applied towards 
the completion of the said railroad and its appendages; and 30 
in order to secure the repayment thereof, with its interest, the 
~aid Delaware and Atlantic Railroad Company have given 
their bond or ol,ligation and their indenture of mortgage upon 
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all the lands contained within the bounds of the said railroad 
as now actually located, graded, excavated, and embanked; 
from the river Delaware, at the mouth of Craft's creek to the 
head of New Lisbon pond, and all the materials of which the 
said road is constructed, and the appendages thereof, and all 
dividends, proceeds, and profits which may hereafter be de-
clared, grow due, or become payable from the use of the said 
road, to the said fohn Black, Joseph Smith, and Benjamin 
Jones, their heirs, executors, administrators, and assigns, as 

IO hy the said bond or obligation and indenture of mortgage both 
bearing even date with these presents, reference being thereto 
had will more fully and at large appear. And whereas we 
whose names are hereunto subscribed and seals affixed, have 
agreed with the said John Black, Joseph Smith and Benjamin 
Jones that in case the corporate property so as aforesaid 
mortgaged to the said John Black, Joseph Smith, and Benja-
min Jones should prove insufficient to pay the said sum of 
money so loaned by them, and its interest, so that a loss or 
deficiency should happen, that in such event each of us, and 

20 each of them, the said John Black, Joseph Smith and Benja-
min Jones shall bear and sustain an equal portion of such loss 

•or deficiency; and in the event that any of the said parties, 
that is, of us who have signed these presents, should before or 
at the time when such loss or deficiency shall be ascertained, 
become or be unable to pay his proportion of s1,ch loss or de-
ficiency, that in such case such of us as remain solvent and 
able shall bear and sustain such loss equally with the said 
John Black, Joseph Smith and Benjamin Jones, that is to say, 
each of us that remains solvent to bear an equal part thereof 

30 with each of them, the said John Black, Joseph Smith, and 
Benjamin Jones. Now know all men by these presents, that 
in order to confirm the said agreement and give it legal ope-
ration and effect, we whose names are hereunto subscribed 
and seals affixed, do hereby covenant, promise, grant, and 
agree to and with the said John Black, Joseph Smith, and 
Benjamin Jones that in case the said corporate property so as 
aforesaid mortgaged to the said John Black, Joseph Smith, 
and Benjamin Jones, should prove insufficient to pay the said 
sum of money so loaned by them, and its interest, so that a 

40 loss or deficiency should happen, that in such case we, our 
heirs, executors, or administrators shall and will forthwith pay 
such sum of money to the said John Black, Joseph Stnith and 
Benjam·m Jones, their executors, administrators or assigns, as 
will divide the said loss or deficiency equally between such of 
us as remain sol vent at the time such loss or deficiency is as• 
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certaiRed, and the said John Black, Joseph Smith, and Ben-
jamin Jones, that is to say, each of the said several individuals 
to bear an equal part of such loss. 

In witness whereof, we have hereunto set our hands and 
seals, the second day of February, in the year of our Lord 
one thousand eight hundred and thirty-five. 

Signed, sealed, and delivered in the presence of, (the words 
"these presents," "promise," "that is to say, each of the said 
several individuals to bear equal parts oi such loss," being first 
interlined.) 10 

Ch. Loss, Samuel Newbold, Stacy B. Shreve, Daniel D. 
Smith, Sam'! H. Jones. 

JAMES SHREVE, 
C. G. ATKll(SJN, 
CHALKLEY ATKINSON, 
JONATHAN S1i11TH, • 
TIMOTHY FIELD, 
THOMAS HAINES, 
JONATHAN SCATTERGOOD, 
RICHARD JONES, 
PHILIP R. DAKIN, 

JOHN BLACK, 
J O~EPH SMITH, 
THOMAS BLACK, 
JACOB RIDGWAY, 
RESTORE s. LAMB, 
JAMES NEWBOLD, 
BENJ . .TONES, 
JoHN B. B1sP11A>1, 
JOHN CHAMBERS, 
JosEPH BuP.R, 
NATHAN ATKINSON, 
A. B. Woon. 

EXHIBIT NO. ·7. 

The statement by Thomas Black, treasurer. 

EXHIBIT NO. 8. 

The memorandum of Mr. Stansbie, attached to No. 7. 

EXHIBIT NO. 9-. 

• 20 

30 
The estimate of funds required to complete the extension of 

the road from Brown's point to Craft's creek. 

EXHIBIT NO. 10. 

The statement in the handwriting of Benjamin Jones. 

II 
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EXHIBIT NO. 11. 

The bill and receipt of Benjamin Jones. 

EXHIBIT NO. 12. 

The book of bills payable, of the Delaware and Atlant!c 
Railroad Company. 

EXHIBIT NO. 13. 

Book ef Thomas Haines, Secretary ef the Company-Copy ef 
Entries in Minutes. 

Mr. Dayton offered to read the following extracts from the 
10 Book of Minutes of Directors: 

9th January, 1835. (Page 36.) It was moved and seconded 
that a loan of thirty-five thousand dollars be made for the 
company, and John Black, Benjamin Jones and Chalkley At-
kinson was appointed a committee to make such loan. 

23d January, 1835. (Page 36.) Agreeable to adjourn-
~ent the directors met at the house of Francis B. Warner, 
on the twenty-third day of January, eighteen hundred and 
thirty-five. Present-John Black, James Shreve, Joseph 
Smith, Chalkley Atkinson, C. G. Atkinson, Jonathan Scatter-

20 good, Thomas Haines, and the following stockholders:-
Richard Jones, Jonathan Smith, Caleb Wright, Amzi B. Wood 
and others, it being a general meeting of the stockholders. 

The committee appointed to make a loan reported that the 
sum of thirty-five thousand dollars could not be obtained upon 
the credit of the road. • 

It was agreed by the stockholders that John Black, Joseph 
Smith and Benjamin Jones do, by their joint obligation, get 
the sum of thirty-five thousand dollars; and it is also agreed 
that they have a mortgage on said road delivered to them; 

30 and also further agreed that the remaining stockholders exe-
cute a joint bond to the said persons so loaning the money, as 
security to them. In case of any losses sustained by said 
loan, each one to bear his proportion of the loss. 

Thomas Haines was appointed to have the necessary pa-
pers drawn, ready for examination at the next meeting-
ready to making the aforesaid loan. 

2d February, 1835. Pursuant to adjournment and notice, 
a general meeting of the stockholders of the Delaware and 
Atlantic Railroad Company met at the house of Francis B. 
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Warner, at Jobstown. Directors present--John Black, 
James Shre_ve, Joseph Smith, Chalkley Atkinson, Clay-
ton G. Atkmson, Jonathan Scattergood, Jonathan Smith, and Thomas Haines. 

'l'hc mortgage bond and covenant, witi1 a blank left to 
insert the sum to be loaned by John Black, Joseph Smith, and Benjamin Jones. 

It was moved and seconded in general meeting that 
the sum of thirty-five thousand dollars be raised by the 
aforesaid loan, and the secretary was ordered to fill up 10 the blank accordingly. The secretary did therefore fill 
the blank for the sum of thirty-five thousand dollars. 

It was moved and seconded that the bond and mort-gage be signed by Thomas Haines, their secretary, and 
was agreed to; and he was ordered to sign the same, which was done, and fully executed according to law. 

6th February, 1835. (Page. 39.) Meeting of directors. 
Present-John Black, James Shreve, Jonathan Scatter-
good, 0. G. Atkinson, Chalkley Atkinson, Jonathan 
Smith and Thomas Haines. ~O The committee appointed to make the aforesaid loan 
of thirty-five thousand dollars reported that they had not 
succeeded in making such loan. 'l'he committee was continued. 

16th February, 1835. Present-James Shreve, Joseph 
Smith, Jonathan Smith, 0. G. Atkinson, Chalkley At-kinson and Thomas Haines. 

John Black being absent, James Shreve was appointed President, pro tem. Chalkley Atkinson reported that 
the loan was not yet made. The committee continued. 30 23cl l<'ebrnary, 1835. Present-John Black, Joseph Smith, James Shreve, 0. G. Atkinson, Chalkley Atkin-
son, Jonathan Smith, Jonathan Scattergood and Thomas Raines. 

A new bond was presented to the seci;etary, for the 
purpose of effecting the aforesaid loan, signed by a num-ber of the stockholders. John Black and Joseph Smith 
tmdei·took to effect the said loan in conjunction with 
Benjamin Jones, and to report at the next meeting. 

9th March, 1835. (Page 42.) Present-John Black, 40 James Shreve, Joseph Smith, James Newbold, 0. G. At-kinson, Chalkley Atkinson, Jonathan Scattergood and 
Thomas Haines. 

:,;: 
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John Black reported: The loan in Philadelphia has 
been made, and the money ready. 

Names of Stockholders, from Minute Book,. 

1 John Black, 300 shares. 
2 Jonathan Smith, 60 
3 Joseph Smith, - 70 
4 Restore S. Lamb, 40 " 
5 John Chambers, 40 " 

10 6 Chalkley Atkinson, 60 • " 
7 Nathan Atkinson, 20 " 
8 James Shreve, - 20 " 
9 Sylvanus Zilley, 20 " 

.10 0. G. Atkinson, 15 
11 James B. Coleman, 5 " 
12 Timothy Field, - 10 " 
13 Jonathan Scattergood, 20 " 
14 Benjamin Jones, - 100 " 
15 Anthony Taylor, 20 " 

20 16 Mark Richards, 10 " 
17 Joseph and Nathan Trotter, 10 " 
18 Isaac Ivins, 10 
19 Thoma£ Haines, 10 
20 John Gibbs, 5 " 
21 Phillip R. Dakin, 5 " 
22 Anthony S. Earl, 50 " 
23 Isaac Hilliard, - 30 " 
24 James Newbold, *79 " 
25 John Earl, - 10 '· 

30 26 Benjamin Lucas, 10 " 
27 Jacob Ridgeway, 5. " 
28 Thomas Black, 20 " 
29 Henry Bostwick, 20 " 
30 Samuel Ellis, - 5 " 
31 Robert Bap, 5 " 
32 John B. Bispham, 80 " 

*Memorandum in pencil that the shares be "30." 



33 William Irick, -
34 Richard Jones, 
35 Eayre Oliphant, 
36 D. S. Oliphant, 
37 Samuel Shinn, -
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Deduct, error, 

20 " 
5 
5 
1 " 
5 " 

1210 shares. 
49 

1161 10 

EXHIBIT NO. 16. 
,, 

Codj.tions of sale. 

EXHIBIT'NO. 17. 

Supplement to the charter of the railroad. 

EXHIBIT AB. 

Letters of administration for various parties. 

COURT OF CHANCERY. 

October Term, 1858. 

JOHN BLACK, et al., v. 
RESTORE S. LAMB, et al. 

OPINION, 

20 

W. Halsted, A. Browning, for Complainants. 

' Attorney General Dayton, P. D. Vroom, for Defendants. 

WILLIAMSON, C. This cause having been argued on 
tl'te pleadings and: proofs, the Court of its own motion, 
ordered a trial at law of an important issue made by the 30 
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pleadings. The foundation of the complainant's bill, and 
of their right to relief; was an indemnity bond which the 
bill alleges was executed and delivered by the defendants 
to the complainants. The issue directed to be tried was 
this: "'\Vhether the agreement bearing elate the second 
clay of February, one thousand eight hundred and thirty-
five, set out in the complainant's bill, was executed by the 
parties thereto, as their act and deed unconditionally, or 
upon the understanding or agreement that the same should 

10 be executed by the remaining stockholders of the Dela-
ware and Atlantic Rail Road Company before the same 
should be delivered as an agreement binding upon the 
subscribers, and whether the same ever was in point of 
fact legally delivered by the parties thereto, or by their 
authority, to the said John Black, Joseph Smith, and 
Benjamin Jones, or either of them." 

The jury found, as appears by the posted returned, that 
the said agreement was not executed as the act and deed 
of the said defendants, unconditionally, but that the same 

20 was executed upon the understanding and agreement that 
the same shm1ld be executed by the remaining stockhold-
ers of " The Delaware and Atlantic Rail Road Company," 
before the same should be delivered as an agreement 
bin~ling upon the subscribers thereto, and that the said 
agreement never was in point of fact legally deliverecl by 
the parties thereto, or by their authority, to the said 
,Tohn Black, Joseph Smith, and Benjamin Jones, or either 
of them, in manner and form, &c. 

The judge certified the verdict to this court, with his 
30 notes of the trial. In his certificate he states, that al-

though the case was not free from difficulty, on the 
whole, he is satisfied with the verdict. 

At the last' term of the court a motion was made, on 
behalf of the complainants, for a new trial, which was 
very fully argued by connsel on both sides. 

This cause is an important one, and has excited a good 
deal of interest. The amount of money at stake is large, 
ancl there are a number of citizens of the county ofBm-
lington immediately interested in the issue. As in its 

40 progress it has been presented for my deliberation, I have 
• given it the best consideration in my power, and my 

decisions have been without the least regard to the 
parties on either side. I make this general reference to 
the case because it was declared, with some emphasis, 
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on the argument of this motion, that as an issue at law 
was not requested by either party, it ought not to have 
been directed, and that the court ought to have assumed 
the responsi bity, and decided the cause. It is true neither 
party did ask for the issue, and I presume the reason was, 
judo-ing from the confidence assumed by the counsel on 
both sides, that both considered the case so clear in favor 
of their respective clients, that they did not consider there 
was any room for a doubt in the mind of the court. This 
very circumstance is some evidence of the propriety of 10 
the course adopted, and upon further reflection, and 
lookin/l'. at the result of the trial, I do not at all regret 
that I ctirect'ecl the issue. It appears to me now, with the 
additional light I have upon the subject, to be an issue 
eminently fitted to be submitted to a jury. The whole 
case turns upon a question of fact-whether the execution 
of the instrument was consummated by delivery. The 
obligors produce the instrument. It is signed and sealed 
by twenty-one obligors in the presence of five subscribing 
witnesses. These witnesses upon the face of the instru- 20 
ment purport to be the subscribing witnesses to its execu-
tion by all the obligors, which in fact was not the case, 
but each witness attested for different obligors. Upon 
proving the handwriting of the witnesses, some of whom 
were dead, and others absent from the country at the 
time the testimony was taken, and the handwriting of the 
obligors, the obligees rely upon the prima jacia case thus 
made of a delivery. The obligors insist that there was no 
delivery; that when it was executed by them, it was upon 
condition, that it should not be delivered until it was exe- 30 
cuted by all the stockholders of the rail road company. 
It is an old transaction of more than twenty years stand-
ing. The recollection of the witnesses differ as to facts, 
and the intrinsic evidences and circumstances, relied upon, 
are susceptible of di:ffereut interpetrations. The amount 
involved is upwards of sixty thousand dollars. The suit 
was brought into this court, not because this is the ap-
propriate tribunal to determine the fact upon which the 
whole case rests, but because, after that fact is ascertained, 
the intervention of this court is necessary to adjust the 40 
rights of the parties, if the instrument was, in fact, le~ally 
executed ancl delivered. Now, it is very manifest, i± this 
court had decided the fact thus involved in so much em-
barrassment, the unsuccessful party would always have 



174 

considered that he had been unjustly deprived of his 
rights, and that the determination of the fact upon which 
those rights depended ought to have been submitted to a 
jury of the country. After very able and elaborate argu-
ments of counsel upon the facts, my mind was embarras-
sed. I could not decide the disputed questiotr of delive1·y 
with a consciousness that I had decided right ... I felt that 
I had a right under such circumstances, to .call in the aid 
of a jury. In the cmie of The Trenton Bank v. Woodruff, 

10 et al., l. G. C.R. 117, the Chancellor of his own motion, 
directed an issue. 

Before considering the grounds upon which this appli-
cation is based, I would remark, that this matter of a new 
trial is entirely in the discretion of the court, so much sd 
that I suppose there can be no doubt that an appeal will 
not lie from a ·decision of the court upon such a motion 
as this. Certainly no appeal would lie from an order of 
the court directing an issue, or for refusing one upon the 
application of either party, and it would seem very clearly 

20 to follow that no appeal would lie from any disposition 
the court might see fit to make in regulating the pro-
ceedings consequent upon the original order. As the 
whole proceeding is adopted for the purpose of informin~ 
the conscience of the Chancellor, and as he is not bounct 
by the verdict, but must still decide the very issue accord-
ing to the dictates of his own judgment, all the proceed-
ings must necessarily be a matter of discretion with him. 
He may give directions to the court, to which the issue 
is sent for trial, to disregard the strict rules of law. He 

30 may direct the admission of evidence which the rules of 
law would exclude, and he may order one, or both parties, 
to be examined as witnesses. Gresley's Eq. I!Jv. 402,403. 
Hoff: Ch. Pr. 511. It may be perfectly clear that compe-
tent testimony has been rejected, and illegal admitted, or 
that the judge has misdirected the jury, and yet this 
court is not bound to grant a new trial for any of these 
reasons. Basset et al., v. Johnson, et al-1 G. Ch. R. 
155. Van Alst, et al., v. Hunter, et al.-5 I. C. R. 14:9. 
"The standard itself being so vague as the satisfaction of 

40 the conscience of the individual Judge who has directed 
the issue, the rules for granting a new tri:al are extremely 
ind'efi.nite. He will often, a,lmost arbitrai'ily (perhaps on 
a suspicion which he has formed that a witness has been 
pe1juring himself,) send it back to another jury, or even: 
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decide in the teeth of a verdict. And he will often pay 
no heed to the most flagrant misdirections of the judge, 
or mistakes as to the admission of evidence, if he can 
satisfy himself what the verdict ought to have been on 
the admitted and tendered evidence which was sound." 
Gresley's Eq. Ev. 405. 

But the court ought tci exercise its discretion in this as 
well as in all other matters of mere discretion, in such a 
manner, and upon such principles, as will give satisfaction 
in the administration of justice. If therefore the conrt 10 
gives any weight to the verdict, in the decision of the 
cause, it ought not to allow a verdict to stand as a guide 
to its judgment and an excuse to its conscience, where 
important evidence, which is entitled to material weight 
with the jury, has been improperly admitted, or rejected, 
or where the judge has charged the jury in a manner cal-
culated to mislead them on an important point. The 
court ought not to listen to )Ilere technical objections, and 
may very properly and often does refuse a new trial upon 
grounds which would prevail as a matter of course in a 20· 
court of law. In the case of " The Trenton Banking 
Company v. Rossell, trustee "-1 G. C.R. 5n, the chan-
cellor said, that as he was satisfied with the verdict he 
would not ex!lmine the question whether 1,1ny such mis-
direction of the jury was in. fact made by the judge at the 
circuit, as was insisted on by the counsel on the motion 
for a ne\V trial. 

I will consider in detail, tlrn several grounds which 
have been urged in favor of a new trial. 

First. The issue is objected to, both as to form and 3() 
substance. It is said the wording of the issue caused 
embarrassment in the progress of the trial, and that it 
should have been simply an issue of non est jacturn. The 
issue is the one made by the answer. I do not see how 
any embarrassment could possibly a.rise from the language 
in which it is couched. The judge did not seem to en-
tertain the opinion that any such embarrassment existed. 
He e1rplaine~ it to the jury very satisfactorily and pre-
sented to them the very point of the controversy, in so 
clear a man.ner as to leave no 1:oom for any misunder- 4() 
standing as to its purport and character. An issue of 
non est facturn would have been an improper one, and 
wholly uncalled for as the case. stood before this com-t. 
Jt would have opened a field of unprofitable aud useless 
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()Ontroversy. The signatures of the obligors were admit,. 
ted. Upon a plea of non estfactwn, the defendants would 
have been at liberty to prove the instrument a forgery, 
and to have set up many other defences against it which 
were not open to controversy. The issue was properly 
confined to the question whether the instrument was 
executed by the parties therety unconditionally, or upon 
the understanding or agreement that the same should be 
executed by the remaining stockholders before the same 

10 should be delivered as an agreement binding upon the 
subscribers. The very issue which the parties themselves 
made by their pleadings in this court, ancl the one upon 
which the court desired light and information, has been 
submitted to the jury, and I think, in a manner, to reach 
the very object the court had in view. But the counsel 
are too late with such an objection. The issue was made 
up with their concurrence. The order has the endorse-
ment of the solicitor upon it, which was placed there 
without any objection or suggestion made, as to the form 

20 or substance, of the issue. The feigned issue was made 
up by the counsel of the complainants, and is wholly in 
the handwriting of their solicitor. '!'his is the first that 
any objection has been made to it. If it was objection-
able, its defects were waived. In the case of Baset, et al., 
v. Johnson, et al., before referred to, upon a motion for 
a new trial, it was objected that the issue formed was not 
broad enough, and that other inquiries ought to have 
been involved in it. The chancellor held that the objec-
tion was too late. 

30 Second. The obj ectioil is made that illegal evidence 
was admitted on the trial. First, that parol evidence was 
admitted to contradict a written instrnment. The judge 
admitted parol endence to show that previous to the 
obligors signing there was an agreement between the 
parties to the instrument, that all the stockholders of the 
company should sign it, and that it was signed by them 
with the understanding or agreement that it should not 
be delivered until the signatures of all were procured. It 
would be difficult to find any well adjudged case where 

40 such evidence has been declared inadmissible. The 
authorities cited by the counsel of the complainants do 
not sustain their objection. They o-o no further than to 
decide that where the instrument has been delivered to 
the obligee or covenantee by the obligor or his agent, it 
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is not competent to show, by parol testimony, that it was 
delivered as an escrow, or upon condition. The authori-
tios are conflicting upon this point. But the objection 
now made is not sustained by any one of the authorities 
cited. Parol testimony was not offered in this case, nor 
was it admitted for the purpose of showing that the in-
strument was delivered as an escrow, or upon a condition 
to be performed precedent to its vitality. The testimony 
was to show, that the instrument was never legally de-
livered, but that it came into the possesion of tbe com- 10 
plainants without the consent of the defendants, and that 
there was consequently no delivery. The complainants 
hacl not shown any actual delivery. They had made out 
a prima facia case only. They had shown a presumptive 
delivery 9nly. It was not to contradict the instrument 
but to overcome this presumption that the evidence was 
oflered and admitted. It was to show, that the possession 
of the complainants was not.a lawful possession, but had 
been obtained illegally. In the case of the State Bank v. 
Evan-3 Green's R. 155. the defendant's name was on 20 
the bond as one of the sureties, ind he proved that the 
bond was brou~ht to him by one of his co-sureties, and, 
that when he s1gnecl it he delivered it to his co-surety aud 
said to him, now this bond is not to be delivered up until 
all the persons named in it have signed it. The court 
lield, that the testimony was admissible, and that it over-
come the presumption of any legal delivery arising from 
the mere fact of the obligees having possession of the 
bond. In Pawling and others, v. The United States-4 
Oraiwh, 219, the court decided that a bond may be de- 30 
livered as an escrow, by the surety to the principal obligor. 
ln the case of Duncan's heirs and representatives v. The 
United States-7 Peters, 435, the court say: It is a prin-
eiple of the common law, too well settled to be contro-
verted, that where an instrument is delivered an an escrow, 
or where one surety has signed it on condition that it 
shall be signed by another before its delivery, no o bliga-
tion is incurred until the condition shall happen. In the 
case of The United States v. Jacob and Sefter-11 Peters 
Rep. 86, on the trial of the cause before a jury, the prin- 40 
cipal in the bond having been released by his co-obligors 
was offered by the defendants, and admitted by the circuit 
court, to prove that one of the co-obligors had executed 
the bond on condition that others would execute it, which 

y 
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had not been done. Roberts v. Jackson, ex dem Well-
1 Wendell, 478, it was held that parol evidence that a 
deed in the possession of the grantee was not delivered, 
is admissible, and does not infringe the rule that such 
evidence shall not be received to contradict a deed. Ch. 
I. Savage says, the only question here is, whether parol 
evidence could be received to show the non-delivery. It 
is always competent to show that a deed was delivered as 
an escrow, or that the grantee obtained possession of it 

10 by fraud, or in an unwarrantable manner. This must of 
necessity be shown by parol, and this species of evidence 
has never been considered as coming within the rule 
which r~jects parol proof when offered to contradict a 
deed. So also 1 Greenleaf s Ev. § 284. In Johnson and 
others v. Baker-4 B. iJ' A. 437; 6 E. C. L. 479. Be-
fore the execution of a composition deed, it was agreed, 
in the presence of the surety for the payment of the com-
position, that it should be void unless all the creditors exe-
cuted it. The surety at the same interview, afterwards exe-

20 cuted the deed in the.ordinary way without saying anything 
at the time of execution. The deed was then delivered 
to one of the creditors, iu order that he might get it exe-
cuted by the rest of the creditors. It was held that this 
was to be considered a delivery of the deed as an escrow, 
and that all the creditors not havi JJ?: executed it, the 
surety. was not bound. The case ofvlforrall v. Munn & 
Prall-1 Selcle:n's Rep. 229, only decides, that delivery ofa 
deed or agreement as an escrow, can only made to ·a 
stranger, anp that in such case, parol evidence of condi-

30 tions qualifying the delivery, being contrary to the terms 
of the instrument, is not admissible. 'rhis is not in con-
flict with the authorities which decide that parol evidence 
is admissible to show that the instrument was executed 
npon condition that it should not be delivered until· a 
certain condition should,, be performed. The judge did 
not mean to disa:ffi.rm such a proposition, as is evident 
from what he says: "It was not handed to Henry W or-
rail as an unexecuted and imperfect paper. There was no 
direction to him to retain it and not to deliver it to the 

40 appellant until it was ratified by Prall. It was not left 
in his hands for a temporary purpose, and to be retui'ned 
in case Prall did not assent to it, but it was delivered to 
Henry 1V orrall as the agent of the appellant, as an execu-
ted and perfect instrument, on condition that Prall sub-
sequently assented to it. Such a delivery was in law an 
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absolute delivery." There is a manifest difference where 
the testimony is offered for the purpose of showing that 
the writing. was not to be delivcred until a condition 
precedent was performed, and that it was delivered with 
an agreement that the condition was to be performed. 
In the one case the purpose of the evidence is to show 
that the instrument never was legally delivered, and 
tberefo1·e never had any binding effect-in the oth!:r to 
contradict the instrument which is absolute upon its face, 
by showing contrary to the instrument that it was not 10 
absolute, but conditional. In the one case the delivery 
is denied, in the other it is admitted, and testimony is 
offered to show that such delivery was in contravention 
of the instrument itself which is absolute on the face of 
it. This evidence was properly admitted. 

Second. It is insisted that the book of minutes of the 
railroad company was improperly admitted as evidence to 
go to the jury. The book was offered for the purpose of 
proving what took place at several me~tings of the stock-
holders called for the purpose of procuring the loan for 20 
the company with which the indemnity bond in question 
is immediately connected. The meetings were 1:egularly 
organized by the appointment of chairman aud secretary, 
and it is alleged that their proceedings were entered in 
this book of minutes. The objections to the book are 
that the proof pf its being the book of minutes was not 
sufficient, and that if proved it is not competent, because 
it is the book of a third party. There was positive evi-
dence of this being the book of minutes of the company, 
kept by their secretary. The correctness of th€ manner 30 
in which the book was kept was questioned; and whether 
it was kept in such a manner as entitled it to full confi-
dence as a true record of the proceedings of the company 
was a question not entirely free from doubt. The judge 
properly instructed the jury, that because the book was 
sufficiently proved to make it evidence for their consi-
deration, they must jud$e from the proof offered how 
far it was entitled to credit, and that they must give just 
such weight to the evidence as in their judgment it de-
sfrved from the character of that proof. As to the objec- 40 
tion that this is a book of a third party, this is true. It is 
the book of minutes of the directors of tho company. But 
the book was 11.ot offered indiscriminately. There were cer-
tain minutes of meetings of the stobkholclcrs of that corn-
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pany recorded in the book, and these were offered in evi-
dence. Those meetings were regularly organized by the ap-
pointment of officers, and these minutes arc offered as the 
minutes of their proceedings. They are not the history 
of meetings of third parties but of the very parties to this 
writing. It is true they met as stockholders, but this 
business appertained to them iu that capacity. The se-
cretary says the minutes we1:e read at the several meetings 
of the company and approved by them. But Thomas 

10 Haines, the secretary, swears that this covenant w1·iting 
was prepared in pursuance of the directions of a meeting 
at which the obligors and obligees were present, and 
that he kept a minute of the meeting of the parties, in 
writing, which is truly recorded in the book. Here then 
was a meeting of the parties, an agreement entered into 
between them, and that agreement reduced to wi-iting by 
a person mutually chosen for the purpose. It is evidence 
and can be called for as the best and only legal evidence, 
of what took place between the parties. 

20 But the aclmissibility of this evidence is put beyond all 
question, both as to the sufficiency of the proof, and as 
to the competency of the evidence, by the complainant's 
bill. The bill refers to these very proceedings of the 
stockholders, the minutes of which were offered in evi-
dence, and makes them the foundation upon which they 
build their claim. Special reference is made to the meet-
ing of the ninth of January, eighteen hundred and thirty-
five, ancl which is alleged to have been a general meeting 
of the directors and stockholders, held upon clue notice 

30 personally given to the stockholders, for the pmpose of 
devising means to ext1-icate the company from emban-ass-
ment. It states what took place at that meeting, and 
that it was then and there resolved to procure the loan 
of thirty-five thousaucl dollars. Reference is made to 
the subsequent meeting of the stockholders of the twenty-
thircl of January, eigteen hundred and thirty-five, at which 
the committee upon the subject of the loan made their 
report; but the fact upon which this whole defence rests, 
is not stated, viz : that it was resolved at that meeting 

40 that all the stockholders shoulcl execute the indemnity. 
Can there be a doubt, when the defendants produce the 
minutes of the meetings thus referred to, and show that 
this is the record and the only record of them, that this 
record is competent evidence to go to the jury? There 
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cannot be a doubt but the book of minutes was properiy 
admitted as evidence by the judge at the circuit. 

The third objection to the evidence admitted, is to the 
cleposition of John Gibbs, which was taken before the 
master. After reading the deposition, the complainant's 
counsel moved to overrule the second, third, fourth and 
fifth questions. The fifth question was ovverruled. I 
think the judge erred in this ruling, not however, in ad-
mitting the second, third and fourth questions, but in 
overruling the fith question. This deposition was read 10 
under the order of this court. It was taken by its autho-
rity, and under its rules. ·when this court made an order 
that it should be read at the trial, the judge conducting 
that trial had nothing to do wi~h the admissibility of the 
whole, or any part of the evidence. This court by its 
order, became itself responsible for the legality of the 
evidence. The only point is this: where testimony has 
been taken in the usual course of proceedings in this 
court, and a trial at law is awarded, and this court orders 
certain depositions to be read, can the. judge, at the cir- 20 
cuit, say, that in his opinion they are not competent, and 
they shall not be read? The question is too plain a one, 
to admit of any but one answer. The order was drawn 
up under the supervision of the counsel of the respective 
parties. It is au order taken upon the complainent's 
motion, and is endorsed by their solicitor· Neither patty 
having made any objection to the order which directed 
the deposition of such witnesses as had theretofore been 
examined, and might be dead or incapable of attending 
from sickness, or be out of the jurisdiction of the court 30 
at the time of the trial, to be read, it was too late to make 
any objection at the trial. The proper time ancl place for 
excepting to the supposed objectionable questions, was 
before this court, at the time the order was made. It is 
true the questions were objected to before the master; 
but when objection~ to testimony are taken before the 
master, they .are to be settled by this court, and if they 
are not renewed at the hearing, or when the depositions 
are acted upon by the court, they are waived. It certainly 
was not the duty of this court to wade through all the 40 
evidence and to select out of it such parts as are illegal. 
It was the duty of counsel, when the court made the order 
in reference to the deposition to object to them or to 
such parts of them as they deemed objectionable, if there 
were any objections to be made. 
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The fourth objection to evidence, is that to the decla-
rations of Joseph Smith. Joseph Smith is a co-obligee 
in the covenant, and a party to the record. His declar3" 
tions wpre properly admitted. The general rule admit-
ting the declarations of a party to the record in evidence, 
applies to all cases where the party has any interest in the 
suit, whether others are joint parties on the same side 
with him or not, and howsoever the interest may appear, 
and whatever may be its relative amount-I (freenleaf's 

10 Ev. § 172. And in the absence of fraud, if the parties 
have a joint interest in the matter in suit, whether as 
plaintiffs or defendants, an admission made by one is in 
general evidence against all.-§ 17 4. 

A fifth objection in reference to the admission and 
rejection of testimony is that the complainants offered 
John Black, one of the complainants, as a witness to dis-
prnve so much of the defendants' answer as is responsive 
to the allegations contained in the bill of complaint. 

This offer was made under the law of eighteen lrnnd,,ecl 
20 and fifty-five-Nixon's Dig. 887, § 27-~hich provides, 

that the complainant or petitioner, in any action or pro-
ceeding of au equitable nature in any comt, shall be a 
competent witness to disprove so much of the defendant's 
answer as muy be responsive to the allegations contained 
in the bill of complaint or petition. In order to appre-
ciate the merits of this question, it is necessary to under-
stand fully the character of the trial in the court of law, 
It was not a proceeding of an equitable nature in that 
court. The court was directed to try an issue at law. 

30 After the issue is settled, or agreed upon, the subsequent 
proceedings are regulated by the practice of that court i11 
which it is to be tried, subject, however, to the control 
of this court over the parties as to the mode and terms of 
trying such issue. l Hoff. Ch. P. 511. 1 Turn. Prac. 450. 
The court of law knows nothing of the equitable proceed-
ings in the case, or whether there is any, or what, are the 
pleadings ir1 the court of equity, Tht court must try the 
issue, not as an equitable proceeding, nor regul.ated by 
any statutes or rules which are applicable to proceedings 

40 of an equit.able nature. The issue must be tried as a 
strict issue at law; and tho rules of law in regard to evi-
dence, its adn1issibility and the weight of it, govern the 
proceedings, except so far as they have been otherwise 
regi,lated by the terms of the issue out of this court. It 
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is a principle, upon which equity j 11risprudence is ad-
ministered, as inflexible, in its application, as any statute 
could make it, that in equity a defendant is entitled to the 
benefit of his answer, and that where it is rcsponsiYc to 
the bill, it must be overcome by the oaths of two witnes-
ses, or of one confirmed by strong circumstances. But 
if tho issue is made up without any order to road the 
answer at the trial, the co(U't will not hear it. An appeal 
to the court, that in equity the defendant is entitled to the 
benefit of his answer, would be in vain. The reply of the 10 
court would be that it was trying a pure question of law, 
ancl that it had nothing to do with any statute, or rules 
of pleading or evidence, regulating proceedings of an 
equitable nature. The statute has no application to the 
case. The complainant, who was offered as a witness, 
was not a complainant or petitioiier, in any action or pro-
ceeding of i,n equita.ble nature in that court. He was the 
plaintiff in a feigned issue .of la.w. The record showed 
the character of the proceedings. It purported to be 
pleas in the supreme court, and contained the pleadings 20 
of the parties, and the issue to be tried. -When the party 
was offored as a witness, and claimed, that as a complain-
ant in an action of an equitable nature the statute gave 
l1im the privilege of being sworn as a witmi'ss, the court 
had no othei· guide to ascertain the position which the 
party claimed, than the record itself which des01·ibed the 
parties aucl the issue. By that record the parties·appeared 
as plaintiffs and defendants in an ordinary suit at law. 

If a party desires to be examined as a witucss he should 
make application to this court. If the application is pro- 30 
per, the court will make the order for his examination. 
But in this case, had an application been made to this 
court, for the examination of John Black, the court would 
have refused it. If such refusal would have been right, 
it shows the propriety of the decision of the judge at the 
circuit; for the gro'1nds of such refusal are such as could 
not, in any judicial way, have been made known to the 
judge. The proofs had been closed in this court, and the 
cause hacl been argued here. The cause had been submit-
ted upon the, proofs taken. If this law then of eighteen 40 
hundred and fifty-five, was passed, as was insisted by the 
complainant'·s counsel, before the proofs were closed,·then 
the party had waived his privilege under the statute. He 
could not submit his cause for decision without offering 
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himself as a witness, and then finding by the decision of 
the chancellor where the shoe pinched, and where proof 
i,va,i wanted but upon one single issue in the case, offer 
himself as a witness upon that issue. IIe waived his 
right. The court might well ask him, why he had not 
made the offer before, and if he had that information in 
his own breast which would have relieved the embarrass-
ment of the case, why he had not c1ivulged it sooner so 
that the necessity of this issue might have been avoided. 

111 I think the court was right in rejecting John Black as a 
witness. ' • 

I have disposed of all the objections which were taken 
as to the admission or rejection of evidence. I shall 
notice very briefly the remaining grounds upon which a 
new trial is asked. Objection is made to the court's per-
mitting the jury to take out with them the answers of the 
defendants, and also the depositions which were ordered 
to be read. It appears to me that this was a matter en-
tirely in the discretion of the court. If only pa.rts of the 

20 answers and parts of the depositions had been directed to 
be read, the propriety of permitting the jury to take them 
as a whole, might well have been questioned. But as 
the answers and depositions, as they were before the 
court, were directed to be read in evidence, the object of 
reading them was that their contents might be impressed 
upon the minds of the jury, and I can sec no reason why 
the papers should have been withheld from them. 

The charge of the court, in one particular, is objected 
to. In reference to the bill and answer which were order-

30 eel to be read as evidence, the judge charged as follows : 
"You will have the bill of the complainants, and this 
answer before you, and it is unnecessary for the court to 
dwell on its statements. That part of the answer which 
sets up the alleged understanding or agreement, is not 
strictly responsive to the bill. It is new matter set up in 
avoidance of the covenant. But it vi nevertheless entit-
led to your consideration as evidence in the cause. Its 
we~ht is exclusively for you to determine." 

Jil ow the counsel of the complainants say, that the court 
40 was in error in charging that the part of the answer which 

sets up the alleged understanding or agreement is not 
strictly responsive to the bill. They were obliged to as-
sume this position in order to gain a foothold for the 
admission of John Black as a witness. He could not 
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possibly be a witness, except as to matters in the answer 
which are strictly responsive to the bill, and as the point 
on which they wished to examine him was tho alleged 
understanding or agreement, if the part of the answer 
referring to it is not responsive to the bill, there could be 
no pretence that he was a competent witness. If then 
the judge was in error, and should have told the jury that 
this was responsive to the bill, I cannot see how the com-
plainants can complain that the jury were told that the 
answer was entitled to their consideration as evidence. 10 
Whether the judge was or was not correct in telling the 
jury that this part of the answer was not responsive to the 
bill, is a question not entirely free from difficulty. I am 
inclined, however, with the counsel on both sides, to think 
that the answer in this particular is responsive to the bill. 
The complainants had seen proper to state in their bill, 
the proceedings of the directors and stockholders of the 
company in reference to the 1oan, the financial situation 
of the company-the inducement to make the loan-the 
borrowing the money consequent upon these proceedings 20 
of the directors and the stockholders. Then the bill states 
as consequent upon all these proceedings, the execution 
and the delivery of the covenant of indemnity, and the 
defendants are called upon for a discovery as to all these 
particulars, and as to the execution of the covenant. The 
response to these particulars necessarily included the fact 
which constitutes the defence. The defendant could not 
answer the bill, and state truly what took place at the 
meetings of the directors and stockholders, and the in-
ducement for making the loan, and of making this in- 30 
demnity, without revealing and stating the fact that it 
was a part of the transaction that this indemnity was to 
be given, and that it was to be signed by all the stock-
holders. It was not at all nscessary for the complainants 
to make their case so broad; but a bill may be so framed 
as to make a matter of' defence responsive to the bill, 
which if the bill had been otherwise framed would have 
been new matter in avoidance. The charging as well as 
interrogating parts of a bill are too often used to no pur-
pose, and without any regard to consequences. Lord 40 
Eldon, in Partridge v. Haycraft, 11 Ves. 57 4, says:-" For-
merly the bill contained very little more than the stating 
part. I have seen such a bill, with a simple prayer, that 
the defendant may answer all the matters aforesaid, and 

z 
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then tho pra,yer for relief. I believe the it1tcrr~ga.ting part had its birth before the charging prn:t. Lord .Kinyon never,would put in.the charging part; which does little 
more than unfold and enlarge the statements." 

It appears to me the charge of the Judge in the par-
ticula.r referred to, is as unexceptionable, as far as the complainants rights arc concerned, as it well coulcl ,be. The order of this court made the answer evidence. The 
court was obliged to admit it, and could ,not say less th\tn, 10 that it was entitled to the consideration of the jury as evic1c1,ce in the cause, aucl that its weight was exchtsively for them to determine. • 

It is insisted that the verdict is ai;ainst the weight-of: evidence. The judge has certified, tnat althous-h the case was not frc.e from difficulty, on the whole, he 1s satisfied' with the verdict. If after an examination of the evidence, I should have been satisfied that the verdict was against· the weight of it, and should lrn,ve been the other way,.I· would not direct a new trial, but would disregard the ver-20 diet. Because if my judgment was satisfied that upon the evidence the verdict should bave been for the plaintifl:: in the issue, I should not wan.t the formality of ·another· trial to satisfy my conscience how I ought, to decide thll-fact to be. Bnt I cannot, after a most careful and thorough· il).vestigation of the case say, that I am not satisfied with1, the verdict of the j my. 
The only other ground upon which a new trial is askedi is that there is additional evidence which it is now in the 

power of the complainaµts to produce. There are five 30 subscribing witnesses to the writing. Four are dead .. Samuel H. Jones, who is the only one living, wa.s abaent in Europe at the time of the trial. He is a son of Ben-
jamin Jones, one of the comp!aiuants, and ha.s returned 
lately to this country. Ilis affidavit is procluGed, and a 
new trial is asked that the complainants may have the 
benefit of his testimony. It is n0t unreasonable .to sup-
pose, that at the time of the trial, the complainants knew that the witness would sh,ort\y retmn., It would 1have 
been a st,·oµg ground upon which to have. based ,an -ap-40 plication for a postponemenit, of the, trial,, that the, on}y·• • living subscribing witness was then. absent, and 1that~he-woul<;l shortly return. No such application was, madec The com.plainan¼.chose,to risk.a trial without him-. The. nature of the e'ITidenc<;). that would be produced '.they,were· 
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fully apprised of, and cannot plead that they were not 
aware of the materiality of the evidence of the witness, 
and the importance of his presence. 

But upon a carefol examination of the affidavit of the 
proposed witness, I do not think that the facts within his 
knowledge are of much importance. The important fact 
is disclosed by him, and it is one which is very much 
against the complainants, that the subscribing witnesses 
put their name to the paper more as a matter of mere 
form than as witnesses who were to be '.relied upon to 10 
prove its execution. As I have said before, upon the face 
of the instrument the signatures and seals of the oblio-ors 
purport to be attested by five subscribing witnesses. Now 
the fact is disclosed by this witness, that it was not exe-
euted in the presence of five subscribing witnesses. The 
witness says, the paper was brought to the office of his 
father in Philadelphia, and that he there signed it. That 
after it was executed by liis father, it was placed in his 
fire proof safe, No. 17, South Wharves, Philadelphia, 
where it remained a long time. The affidavit does not 20 
tell us when or where he subscribed the paper. He says 
he has an impression that it was signed by other persons 
in his presence, but who they were, besides his father, he 
does not recollect. And yet, after saying that he had an 
impression only, (compelling the counsel who drew the 
affidavit to erase the word recollection, and to substitute 
impression for it, as appears from an inspection of the 
affidavit,) he undertakes to say that he was the only sub-
scribing witness to the signature of those persons who 
executed it in his presence, and that they signed it un- 30 
eonditionally. The evidence of this witness would not 
help the complainants. He does not pretend to know 
any thing of the origin of the transaction ; and from the 
careless manner in which he was called upon to be a sub-
scribing witness, would seem to give color to the allega-
tions of the defendants, that it had been all arranged as 
to who should be parties to the instrument, and how exe-
cuted. 

This verdict must stand for what it is worth. I can see 
no good reason for disturbing it. 40 
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OPINION OF CHANCELLOR. 
I have exail:!ined and .nmde up my mind upq11 all the 

questions which are now raised, and upon which a re-
hearing is asked. • 

I have exercised my best judgement in the exmnina-
tion and decisions of the important points involved in 
the controversy. 

I have written a lengthy ·opinion and referred to all 
the authorities, which I think sustttin me in•the conclu-
sions I reached in .tlmt opinion. 

I overlooked no point submitted to me by Counsel , 
on the argument, or which has been suggested on the 
motion for rehearing. 

I am satisfied that no diligence I could bring to a 
further investigation ol' th,i cause, can bri11g me to a 
result more satisfactory to myself than the one I have 
reached. 

There are questions of great diili.culty in the cause, 
questions upon whieh .J mlges may well differ. As to 
wme of them, I mn nut free from donbt, and yet I am 
fully persuaded no further argument CO\l]d relieve me. 

Three limes, the Calise has been folly argued before . 
me, in different shapes, auotber argument would be ex-. 
pensive 'and harrassing to the parties, and I do not feel 
justified, under the circumstances, in further burthen-
ing the parties. · 

The parties ]uwc the right of an appeall, and I am 
unable to see any difficulty in their having the benefit 
in the Court of Appeab, of a rchci,ring upon every 
point that has been nrgued before me. 

The return of the ,Judge, at the Uircuit, is on file, 
and is part of the Record.' As such, it will go to the 



• 2 
Court above ; and any point raised on the trial, wiJI be 
as fully before the Court of Appeals,· as it is before this Coo~ , 

If the issue was not a. proper one-if improper evi-dence was admitted-or the ruling of the Judge, in any 
respect, against lf!,w-then the verd.ict will have no 
weight with the Court, and they will decide the cause 
upon the evidence altogether irrespective of the verdict. This is what the complainants desire. • 

I do not think it will be conducive to the ends of justice that the matter should, as it now stands, be further litigated in this Court. 
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