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REPORT OF THE CORPORATION LAW REVISION
COMMISSION

June 20, 1968.

To the Governor and the Members of the New Jersey Legislature:

Ninety-three years after New Jersey adopted the first modern
business corporation law in the United States, the Commission is
pleased to submit the first comprehensive revision of this legislation
in light of current business needs and corporate practices.

Created by chapter 10 of the Laws of 1958, the Commission
was charged with the duty

““‘to modernize the corporation laws of this State so as to
embody principles and procedures representing the best in
modern American statutory law applicable to business corpora-
tions, in general, to eliminate ambiguities, outmoded pro-
cedures and conflicting, overlapping and redundant provisions,
and to present statutes applicable to business corporations,
in a logical, clear and concise manner.”’

The Commission at all times kept this mandate in the forefront
of its deliberations.

Sources

In order to enable the Commission to embody in the Revision
“principles and procedures representing the best in modern
American Law applicable to business corporations,’’ it has studied
and analyzed not only the statutes of the states of the United
States, but also in some instances those of Canada and the United
Kingdom. Since the 1940’s, most states have revised their corpora-
tion statutes, often after considerable study and debate by com-
migsions and bar association committees.

Close attention has also been paid by the Commission to the
Model Business Corporation Act, prepared by the Committee on
Corporate Laws (Section of Corporation, Banking and Business
Law) of the American Bar Association. Many of the provisions
of the Model Act have been adopted, in spirit if not in letter. Ideas
and language were also borrowed from the statutes of such leaders
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of corporate law as Delaware, New York and Illinois to mention
but three. Text writers and authors of law review articles in
recent years have also been consulted.

Great weight, of course, has also been given to the existing
statute law in New Jersey, largely contained in Title 14 of the
Revised Statutes, and to the large body of case law in this state,
much of which has proved to be sound. However, the changes in
form and substance embodied in the Revision are so comprehensive
that to a large extent the Revision must be viewed as new
legislation.

To aid the Legislature, the courts and the bar of this state in
comprehending the Revision, the Commission also submits with
this Report section by section comments, indicating the legislative
sources or references, with particular emphasis on prior New
Jersey Statutes and the Model Act, and citing New Jersey cases
and other source materials. It is hoped that the Commission’s
comments will prove a useful tool in statutory construction.

New Law as Inducement to New Jersey Incorporation

Since 1791, when Alexander Hamilton turned to New Jersey
for the ineorporation of his Society for the Promotion of Useful
Manufactures, the first manufacturing company in the United
States, New Jersey has sought to offer a favorable business climate
for the incorporation of business enterprises.

In the post-Civil War period, the corporation came of age and
became the organizational instrument for building a continent.
Compulsory general incorporation laws were enacted in the 1870’s,
led by New Jersey’s statute of 1875. This law offered few restric-
tions on powers or size, and permitted conveniently flexible financial
management. Despite the efforts of New York and other states
to stem the tide to New Jersey, by 1904 the seven largest business
corporations, with an aggregate capitalization of over two and a
half billion dollars, all were organized under New Jersey law.

Since World War I, however, it is clear that the trend has
been steadily toward Delaware incorporation as New Jersey has
fallen farther behind in modernizing its corporation act to meet
current needs and practices. The Commission trusts that this
trend will now be reversed, in light of the Revision of the New
Jersey corporation laws herewith submitted.

iv




You're viewing an archived copy from the New Jersey State Library.

New Law Enabling, Not Restrictive

The modern corporation’s business is frequently national or
international in scope; its state of incorporation is largely
incidental. Recognizing this fact, and seeking to attract corpora-
tions to establish their domiciles within their borders, most states
in recent decades have been increasingly flexible and permissive
in revising their corporation laws.

Pursuing this policy perhaps further than any other state, the
Commission believes it is following sound public policy for New
Jersey. It is clear that the major protections to investors, credi-
tors, employees, customers, and the general public have come, and
must continue to come, from Federal legislation and not from state
corporation acts. Whether it be anti-trust or securities regulation;
wage and hour or social security laws; bankruptey or corporate
reorganization statutes; or even controls over personal practices
provided in the Internal Revenue Code or controls over the methods
of marketing and advertising products, provided both by statutes
and by administrative agencies, the means of assuring such protec-
tions must be provided by the Federal Government. Any attempt
to provide such regulations in the public interest through state
incorporation acts and similar legislation would only drive
corporations out of the state to more hospitable jurisdictions.

The primary functions of a state corporation law, the Com-
mission believes, are to provide a flexible framework for private
rights; to eliminate any straight-jacket on the fulfillment of pro-
grams of honest management; to provide adequate protection for
shareholders, including those with minority interests; and to give
full recognition to the rights of creditors. It is hoped that the
Revision accomplishes these aims.

A flexible, enabling statute offers an inereased opportunity
for creative corporate planning to the draftsman of corporate
documents. He may now, with few restrictions, provide precisely
the corporate structure which most nearly fulfills his client’s needs.
A flexible, enabling law also offers greater scope for equity
jurisprudence. The fact that management may exercise broader
powers, if granted by the certificate of incorporation, or may act
by simpler procedures does not mean that actions may be taken
to the detriment of minority interests or creditors. Presumably
recourse will be had to the courts when there is an abuse of
corporate power.
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New Law Advantageous to Large and Small Corporations

‘Whether it be in changes of voting rights, improved protection
by way of indemnification of directors, simplified merger provi-
sions, enlarged authorization for the issuance of stock in series,
or countless other ways, the Revision offers the publicly held
corporation the most modern corporation law in the United States.

The Commission gave equal consideration to the needs of the
close corporation—the incorporated partnership or proprietorship.
After much study and review, the Commission determined, as have
its counterparts in most states, that it was not desirable to have
a separate law govern the close corporation, as distinet from all
-other corporations generally. Nevertheless numerous sections of
the Revision are intended primarily for the benefit of the close
corporation. Corporate procedures have been simplified; provi-
sions heretofore contained in stockholders’ agreements may now
be included in the corporate charter; and management and control
provisions may now be provided for directly, without concern that
they ave inconsistent with the corporate structure.

The close corporation has come out of its straight-jacket; the
publicly held corporation has 1osf; the impediments provided by an
out-moded law.

Principal Changes Provided by New Law

It 15 not feasible to summarize all of the significant changes
made in a comprehensive revision consisting of 195 sections divided
into 16 chapters. Title 14 of our present law contains over 200
sections, of which 34 have been omitted in the Revision, 7 saved
from Iepeal and the balance incorporated in some fcrm in the
proposed Revision. :

A summary of some of the more significant changes or addi-
tions follows:

Chapter 1. General Provisions

Section 14A :1-6 is noteworthy because it streamlines proce-
dures in the execution and filing of documents and, unlike present
law, provides for delayed effective dates where specified.
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Chapter 2. Formation

Secetions 14A:2-3 and 4 introduced new provisions allowing
the reservation of a corporate name for 120 days and the annual
registration in New Jersey of the namme of a foreign corporation,
thereby proteeting the use of the name without formal qualification
in this state,

Section 14A:2-6 allows one or more persons, including a
domestic or foreign corporation, to organize a corporation, and
eliminates the necessity of a meeting of incorporators.

Section 14A:2-7 authorizes the creation of an all-purpose
corporation, eliminating the traditional practice of lengthy recitals
of corporate purposes in the certificate of incorporation. The
requirement that the certificate of incorporation be filed with the
County Clerk has been omitted.

Chapter 3. Powers

Section 14A:3-1 enumerates the powers of each domestic
corporation. It is self-executing. Among such powers is provision
for participation in partnerships and joint ventures.

Section 14 A :3-2, which has no counterpart in Title 14, follows
the Model Aet and precludes the defense of wlira wvires by the
parties to a contract, regardless of performance or benefits. It
also precludes the parties to a contract from using the doctrine of
nltra vires as the basis for a suit for rescission.

~Section 14A:3-3, which also has no counterpart in present
law, permits a corporation to give a guaranty not in furtherance
of its corporate purposes, but only when authorized by a two-thirds
vote of shareliolders,

Section 14A :3-5 cnlarges upon the indemnification provisions
for directors, officers and employees, consistent with recent enact-
ments in other states, and includes a new provision authorizing
corporations to provide insurance for corporate agents against a
broad range of expenses and liabilities.

Chapter 4. Registered Office and Registered Agent; Annual
Report

Section 14A:4-5 reduces to a minimum the data required in
the annual report, and specifies that it shall be filed on forms
furnished by the Secretary of State.
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Chapter 5. Shareholders’ Meetings and Elections

Section 14A:5-8 omits the requirement of present law that
stock and transfer books be produced at a shareholders’ meeting.
The voting list to be produced at each meeting need not be available
for inspection during a ten day prior period, as presently required.
Section 14 A :5-28 eliminates the need for this requirement.

Section 14A:5-9 eliminates present law specifying that a
quorum may not be more than a majority. It also fails to specify
a ‘‘floor,”’ as does the Model Act and New York law. This flexibility
should be helpful to both large and small corporations.

Sections 14A:5-12 contains a substantial change respecting
voting rights of shareholders. Unless the certificate of incorpora-
tion or a specific section of the Revision otherwise provide, a
majority vote governs. But the certificate of incorporation, as in
the case of a close corporation, may provide greater voting
requirements.

Section 14A :5-20 permits voting trusts to continue for 21
years, and they may be renewed for an additional 21 years. Present
law in New Jersey and most states limits voting trust to 10 vear
terms.

Section 14A:5-21 authorizes stock pooling agreements and
provides that the certificate of incorporation of a close corpora-
tion may contain management provisions which today might be
deemed invalid as improperly restricting the diseretion of the board
of directors. This section will be of particular utility to the close
corporations of this state.

Section 14A:5-29 eliminates pre-emptive rights in newly
organized corporations, unless provided for in the certificate of
incorporation. The pre-emptive rights of shareholders of existing
corporations are preserved, unless removed by two-thirds vote.,

Chapter 6. Directors and Officers

Section 14A :6-1 departs from present law by providing that
directors need not be shareholders.

Section 14A:6-2 fixes the minimum number of directors at
three except that where there are only one or two shareholders,
the number need not exceed the number of shareholders.
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Section 14A :6-7(2) permits directors to act unanimously with-
out a meeting by filing written consents before or after the action.

Chapter 7. Shares and Dividends

This Chapter incorporates the most modern concepts of
corporate accounting and financing. It makes numerous changes
from present law. For details, reference should be made to the
section by section comments of the Commission, since the
complexity of the subject matter does not lend itself readily to
synopsis or brief comment. This Chapter is infinitely more detailed
and complete than present New Jersey law.

Chapter 8. Beneficial Provisions for Employees

This Chapter provides, it is believed, a clarification and
simplification of Chapter 9 of Title 14.

Chapter 9. Amendments

Section 14 A :9-2(4) requires approval of a charter amendment
by a majority of votes cast by the shareholders entitled to vote
on the amendment, rather than by a two-thirds vote of all share-
holders entitled to vote on such amendment as presently provided.
In the case of existing corporations which have not adopted the
new voting requirement, a two-thirds vote of all shares cast at a
meeting shall be required. The certificate of incorporation, how-
ever, may require a greater voting requirement under Section
14A :5-12.

Chapter 10. Merger, Consolidation, Acquisition of Al Capital
Shares of a Corporation and Sale of Assets

Merger procedures have been modernized and simplified by
Chapter 10. Special provisions are made for subsidiary mergers,
npstream as well as downstream.

Provisions for bulk sales of assets have also been liberalized.
Here again, approval by a majority of the votes cast by the share-
holders entitled to vote on such sale has been substituted for the
vote of two-thirds in interest of such sharcholders. Section
14A:10-11(1)(¢). Existing corporations, however, will retain a
two-thirds voting requirement until changed by amendment to its
certificate of incorporation.
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Chapter 11. Rights of Dissenting Shareholders

Chapter 11 of the Revision rewrites the laws governing the
rights of shareholders who dissent from mergers and bulk sales
of assets. Procedures have been simplified and the types of trans-
actions from which a shareholder may dissent have been narrowed.
The concept of ““‘fair value’’ has been substituted for ‘‘fair market
value’’ as the basis for valuation of the dissenter’s shares.

Chapter 12. Dissolution

Chapter 12 modernizes the provisions of Chapter 13 of Title 14,
and permits dissolution of corporations organized hereafter by
majority vote of shareholders, voting by classes of holders of
voting stock, rather than by vote of ‘‘two-thirds in interest of all
the stockholders whether with or without voting powers and without
regard to class.”” Section 14A:12-4.

Section 14 A :12-5 adds a new provision, useful to close corpora-
tions, permitting the inclusion in the certificate of incorporation
of a provision for dissolution by action of any one or more share-
holders specified.

Section 14A:12-7 simplifies an action for dissolution when
deadlock oceurs.

Chapter 13. Foreign Corporations

Chapter 13 is intended to clarify present law regarding the
admission and withdrawal of foreign corporations doing business
in New Jersey.

Chapter 14. Insolvency, Receivers and Reorganization

Chapter 14 represents a substantial departure from Chapter
14 of Title 14 and has been drawn to conform more closely to the
provisions of the Bankruptcy Act, The definition of insolvency
has been enlarged to include both equity and bankruptey standards.
Section 14:14-2 of Title 14 has been omitted, but provisions com-
parable to the Bankruptey Act have been included relating to
fraudulent transfers and preferences. See Sections 14A :14-10 to
14A 1414, inclusive.
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Chapter 15. Fees of Secretary of State

The most noteworthy change in Chapter 15 is the substitution
of a fee of one cent per share, for both par and no par shares, up
to 10,000 shares and omne-tenth of one cent for the excess, upon
authorization of new shares of stock, instead of the present fee
schedule. A minimum fee of $10 and a maximum fee of $1,000 are
also provided. No longer will there be a difference between par
and no par shares, or a disadvantage compared with fees charged
by other states.

Commassion’s Procedure and Personnel

In the decade of its work, the Commission has held 176 formal
meetings, most attended by all members of the Commission, its
Secretary, and one or more consultants. From time to time it has
had the benefit of memoranda and correspondence from members
of the bar, and occasionally has held meetings with attorneys and
state officials. The Commissioners worked independently between
meetings, submitting the results of their efforts for consideration
at meetings of the full Commission. Minutes of the Commission’s
meetings will be filed in the State Library.

The work of the Commission was unfortunately interrupted
by the illness and untimely death of its original Chairman, Edward
J. O’Mara, who made a most significant contribution to the Com-
mission’s work in the relatively short time alloted to him. He was
succeeded on the Commission by James A. Hession, its original
Secretary.

The Commission gratefully acknowledges the valuable contri-
butions to its total effort made by its Secretary, Donald G. Mar-
shall, now Professor of Law at the University of Minnesota Law
School, and by its consultants, Sidney L. Posel, Professor of Law
at the Rutgers University School of Law, Israel Spicer, Harry J.
Wallum, Jr. and John R. MacKay I1.

In Ocober, 1967 the Commission issued a Preliminary Draft
of the proposed Revision, with section by section comments for
distribution to a limited number of attornevs of New Jersey and
other states in order to draw constructive suggestions and eriti-
cisms. The Commission wishes to express its appreciation to the
many lawyers who, individually or as members of review com-
mittees, gave the Commission the benefit of their views and anal-
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yses. The vast majority of their recommendations were adopted
by the Commission.

On its own, the Commission made further changes in the
Preliminary Draft and omitted some provisions because they were
surplusage. The Commission sees no benefit in referring to the
Preliminary Draft and Comments in future statutory construction.

Conclusion

The Commission fully recognizes that no statute of the dimen-
sions of the Revision can be perfect, and that the process of revi-
sion could proceed for many more months, perhaps with advantage
to the state. In the light of the years that have already been ex-
pended and the need for prompt action, we urge the enactment of
the Revision to take effect January 1, 1969.

During 1969 proposals for amendment can be gathered, based
on experience and increased study, with a view to incorporating
all desirable amendments in a single enactment in 1970. Tt is im-
portant that piece-meal legislation not ereate ambiguities or other-
wise impair a fully integrated statute.

Respectfully submitted,

ALAN V. LOWENSTEIN, cmarman
DONALD B. KIPP
JAMES A. HESSION

xi1
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14A:1-1

Suorr Tirre; Purposes; RULES oF (CONSTRUCTION ;
V ARIATION.

SoURCE OrR REFERENCE

N.J.: N.J. S, §12A:1-102

Model Act: §1

Other: Conn. 8. C. A. § 2; Supp. § 33-283
CoMMENT

Subsection 14A :1-1(1) is based on section 1 of the Model Act.

Subsections 14A :1-1(2) and 14A :1-1(3) have no counterparts in
the Model Aet or in Title 14. Subsection 14A:1-1(2) is derived
from N.J.S. 12A:1-102(1), while the form of subsection
14A:1-1(3) and the text of paragraph (a) thereof are based on
N.J. 8. 12A:1-102 and paragraph (a) of that section. The Com-
misgion was not content to count always on the liberality and
breadth of view revealed in cases such as 4. P. Smith Mfg. Co. v.
Barlow, 13 N. J. 145 (1953) and Brundage v. The New Jersey Zinc
Co., 48 N.J. 450 (1967). Accordingly, in subsections 14A :1-1(2)
and 14 A :1-1(3), the Commission explicitly required a liberal con-
struction and application of this Revision to promote its underly-
ing purposes and policies. The corporation laws of this State have
been liberally construed on a number of occasions, as in the cited
cases, and have been characterized by the New Jersey courts as
being liberal corporation laws, offering a favorable corporate
climate. See, e. g., State by Van Riper v. American Sugar Refining
Co., 20 N. J. 286, 296 (1956) ; Stale v. Jefferson Lake Sulphur Co.,
36 N..J. 577, b88 (1962) ; Jackson v. Diamond T. Trucking Co., 100
N.J. Super. 186, 198 (Law Div., 1968). Subsections 14A:1-1(2)
and 14A :1-1(3) represent a rule of construction codifying the fore-
going liberal policy, deemed an essential feature of modern
corporate law. As to construction of this Revision, see, also, section
14A:16-1.

Paragraph 14A:1-1(3) (b) 1s based on Conn. S. C. A. § 2; Supp.
§ 33-283. Through it, the Commission sought to confine the in-
stances in which our courts might otherwise declare departures
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from the general corporate form illegal as being obnoxious to
public policy. In the view of the Commission, Jackson v. Hooper,
76 N.J. Eq. 592 (E. & A. 1910) should not be a leading case under
this Revision, Much is left to the courts by paragraph 14A.:1-1(3)
(b) and the Commission hopes that the courts will utilize this pro-
vision to tip the balance in a close case, whether the particular
corporation is large or small, publicly or closely held.

Paragraph 14A:1-1(3) (¢) is original. It has no counterpart in
the Model Act or in Title 14. The term ‘‘close corporation’’ is not
a defined term in this Revision, but it is no stranger to the New
Jersey courts., Whitfield v. Kern, 122 N. J. Eq. 332, 336 (E. & A.
1937) ; Katcher v. Ohsman, 26 N. J. Super. 28, 32 (Ch. Div., 1953).
The Commission elected not to have a separate law govern the
close corporation, as distinet from all other corporations generally.
Throughout this Revision are a number of provisions of particular
interest to the parties interested in a close corporation, not all of
which are entirely new. Those provisions are discussed in the Com-
ments to the sections of this Revision where they appear.

Subsection 14A:1-1(4) complements subsections (2) and (3) of
this section. It has no counterpart in the Model Act or in Title 14,
and is derived from N.J.S. 12A:1-102(4) and Conn. 8. C. A. § 2;
Supp. § 33-283.
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14A:1-2
DEPINITIONS

Source or REFERENCE

N.J.: R.S. 14:1-1; 14:4-1

Model Act: §2

Qther: As noted in the Comment
CoMMENT

This section contains definitions of certain terms. It is based on
section 2 of the Model Act, with changes therefrom in a number of
instances, as indicated below. The Commission also borrowed
liberally from definitions in the New York Aect (N.Y. Bus. Corp.
Law § 102(a)). Certain sections of this Revision contain their own
particular definitions for the purposes of those sections. See, c. g,
subsections 14A:3-5(1); 14A:8-1(2); 14A:10-9(6); 14A:11-3(1).
Also, Chapter 14 of this Revision has its own definitions for pur-
poses of that Chapter. See section 14A:14-1.

The following are comments with respect to the definitions in this
section 14A :1-2.

Par. (a)—**Attorney General’’
This term is not defined 1n the Model Act.
Par. (b)—*‘ Authorized shares’’
This definition is based on that appearing in section 2(g) of the
Model Act.
Par. (¢)— ‘Board”’

The definition of the term ‘‘board’’ does not appear in the Model
Aect. It is taken verbatim from the New York Act (N. Y. Bus. Corp.
Law § 102(a) (5)). The term ‘‘entire board’’ is also taken from the
New York Act (N. Y. Bus. Corp. Law § 702(a)). Itis not defined in
the Model Act. Both definitions were included to facilitate draft-

ing.
Par. (d)—*‘Bonds”’

This term is not defined in the Model Act. The definition sub-
stantially follows that of the New York Act (N.Y. Bus. Corp. Law
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§102(a) (1)), with the addition of the words ‘‘and other written
obligations for the payment of money’’ adapted from R. S. 14:8-5.

Par. (e)—*“Capital surplus”’

This definition is identical to that appearing in section 2(m} of
the Model Aect. It should be read with the definition of ‘‘earned
surplus’’ (paragraph 14A:1-2(i}) and ‘‘surplus”’’, (paragraph
14A:1-2(s)). See, also, sections 14A:7-14 (Dividends or Other
Distributions in Cash or Property), 14A:7-15 (Share Dividends),
14A:7-16 (Right of a Corporation to Acquire and Dispose of Its
Own Shares), and 14A:7-20 (Special Provisions Relating to
Surplus).

Par. (f)—**Certificate of incorporation”’

This definition is virtually identical to that appearing in the New
York Act (N.Y. Bus. Corp. Law ¢ 102(a) (3). The Model Act uses
the term ‘“articles of incorporation’’ to denote the instrument filed
with the Secretary of State to form a corporation (Model Bus.
Corp. Act Ann. §§ 2(e), 47, 48 (1960)) and provides for a “‘certifi-
cate of incorporation’® which the Secretary of State issues to
evidence its formation (Model Bus. Corp. Aet Ann. §§49, 50
(1960)). In this Revision, the term ‘certificate of incorporation’’
retains its traditional meaning in this State as the instrument filed
to form a corporation or, prior to general incorporation laws, the
charter granted by the Legislature. The result is that ‘‘certificate
of incorporation’’ in this Revision embraces the same general con-
cept as the Model Act “‘articles of incorporation”’.

Par. (g)—**Corporation” or ‘‘domestic corporation”’

This definition, with slight changes, is taken from the New York
Act (N.Y. Bus. Corp. Law §102(a) (4)). It covers corporations
organized for profit under this Revision or prior law, general or
special, for a purpose or purposes for which there may be organ-
ization under this Revision. The term ‘‘close corporation’’ is not
a defined term under this Revision. It appears only in paragraph
14A:1-1(3) (c). See the Comment to section 14A :1-1.

Par, (h)—*Director”’

This definition does not appear in the Model Act. It is taken
verbatim from the New York Act (N.Y. Bus. Corp. Law §102(a)
(5)). Together with the definition of ‘‘hoard’’ and ‘‘entire board”’
(Par. (c), supra), it was included for convenience in drafting the
statute.

4
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Par, (i)—*‘Earned surplus’’

This definition is almost identical to the one appearing in the
New York Act (N.Y. Bus. Corp. Law § 102(a) (6)). Itis primarily
intended to indicate that the source of earned surplus is net gains
and profits rather than contributions. The Commission preferred
the definition appearing in the New York Act to that of the Model
Act (Model Bus. Corp. Act Ann. §$2(1)), because it is clearer,
shorter and—because it does not purport to be all-encompassing—
less misleading. It must be read in conjunction with the following
subsections of the Revision, which set forth rules for computing
earned surplus; 14A:7-8(3) (allocation to earned surplus upon
merger, consolidation, or acquisition of another corporation);
14A:7-20(1) (unrealized appreciation of assets and subsequent
realization; acquisition of treasury shares out of earned surplus
and subsequent disposition); 14A:7-20(3) (reduction or elimina-
tion of deficit in earned surplus account) ; and 14A :7-20(4) (deter-
mination of amount of earned surplus before declaration of first
dividend after effective date of Act).

Par. (j)—*Foreign corporation’’

This definition is almost identical to that appearing in section
2(b) of the Model Act. Under this definition, a corporation formed
by or under the laws of the United States is a foreign corporation.
See, also, subsection 14A :1-3(6).

Par. (k)—*“Insolvent”’

This definition, based on section 2(n) of the Model Act, is com-
monly known as the equity conecept of insolvency. ‘“‘Insolvent’’ is
specifically defined in 14A :14-1 for purposes of Chapter 14,

Par. (1)—*“Net assets”’

This definition substantially adopts the definition in the New
York Act (N.Y. Bus. Corp. Law § 102(a) (9)). The provision that
treasury shares are not assets is taken from N.Y. Bus. Corp. Law
§102(a) (14).

Par. (m)—*Secretary of State”’
This definition does not appear in the Model Act.

Par, (n,—*‘Shareholder”’

This definition is identical to the one appearing in section 2(f)
of the Model Act.

5
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Par. (0)—*“Shares”’

This definition is identical to the one appearing in section 2(d)
of the Model Act.

Par. (p)—*‘Stated capital”’

This definition is identical to the one appearing in section 2(j)
of the Model Act, except for the omission of the last sentence of
the Model Act definition and the omission of ‘‘capital’’ before
“surplus’’ in paragraph 14A:1-2(p) (ii).

Par. (q)—‘Subsecriber”’

This definition is identical to the one appearing in section 2(e)
of the Model Act.

Par. (r)—*‘Subsidiary”’

This definition does not appear in the Model Act. It is adapted
from Oliio Rev. Code Ann, § 1701.01 (P).

Par. (s)—"“Surplus’’

This definition is identical to the one appearing in section 2(k)
of the Model Act.

Par. (t)—“Treasury shares”

This definition is similar to that in the New York Act (N.Y. Bus.
Corp. Law §102(a) (14)). The provision in the New York Act
that treasury shares are not assets is inecluded in paragraph
14A :1-2(l) as part of the definition of ‘‘net assets’. Also, the
New York definition does not contain an equivalent to paragraph
14A:1-2(t) (i1), although the same result follows under the New
York Act (N.Y. Bus. Corp. Law § 511(b)).
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14A:1-3
ArpLicaTioNn or. Aot

SoUrCE or REFERENCE

N.J.: R.S. 14:1-2; 14:1-6; 14:2-8; 14:3-3; 14:15-2
Model Act: §§140; 141
Other: N. Y. Bus. Corp. Law § 103(b)

CoMMENT

This section follows section 140 of the Model Act with changes to
make it clear that upon its effective date this Revision will apply,
to the extent constitutionally permissible, (i) to all existing
domestic business corporations theretofore organized for any of
the purposes permitted by this Revision, whether organized under
prior general or special laws; and (i1) to all business corporations
organized under this Revision.

A business corporation incorporated by special aet with respect
to which the power to amend or repeal was not reserved to the
Legislature, may, if it was incorporated for any of the purposes
permitted by this Revision, come under and be subject to this
Revision by utilizing the succeeding section, 14A :1-4.

Title 14 of the Revised Statutes presently contains a number
of sections which also apply to domestic corporations other than
what might be called ““Title 14’ corporations, such as R. S.
14:3-13; 14:3-13.1 through 14:3-13.4; 14:3-15 through 14:3-17
(a non-exclusive list). Paragraph 14A:1-3(4) (a) carries over
such provisions wherever they appear in this Revision. The effect
of paragraph 14A:1-3(4) (b) is to make this Revision otherwise
applicable to such corporations only to the extent, if any, as may
be provided in the specific law governing such corporations. Com-
pare § 338 of The Banking Act of 1948 (C. 17:9A-338).

For the effect of subsection 14A:1-3(5), see the Comment to
section 14A:13-2. Subsection 14A:1-3(6) has no counterpart in
Title 14, with the possible exception of R.S. 14:15-2. It goes
beyond section 141 of the Model Act and is derived from N.Y. Bus.
Corp. Law § 103(b). Subsection 14A :1-3(6) necessarily affirms the
doctrine of federal supremacy in the defined fields without preclud-
ing any application of this Revision to foreign and interstate com-
merce and to foreign corporations which is within the reach of this
State.

7
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14A:1-4

Reorcanizarion Uxnper Trais Act BY CERTAIN CORPORATIONS
Orcarnizep UNDER SPECIAL AcCTS,

Source or BEFERENCE

N.J.: R. 8. 14:2-6
Model Act: None
Other: None

CoMMENT

This section carries into this Revision a method comparable to
that in R. S. 14:2-6, whereby certain corporations incorporated by
special act of the Legislature may reincorporate under this Re-
vision. It has no counterpart in the Model Act. This Revision
automatically applies to corporations incorporated by the Legis-
lature under special acts with respect to which the Legislature
reserved the power to amend or repeal, and which provided for the
organization of a corporation or corporations for a purpose or
purposes for which a corporation may be organized under this Re-
vision. See subsection 14A :1-3(3).
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14A:1-5

ReservaTion or Powkr

N.J.: 1947 Const., Art. IV, See. VII, par. 9; R. 8. 14:2-9
Model Aet: §142
Other: N.Y. Bus. Corp. Law § 110

CoMMENT

This section sets forth the reserved power of the Legislature
over all corporations, domestic and foreign. It goes beyond R. S.
14:2-9, which is limited to the traditional concept of the reserved
power as expressed in the case of domestic corporations. In this
respect the section follows section 110 of the New York Act.

The comprehensive scope of the reserved power of the Legis-
lature over domestic corporations was recently recognized in
Brundage v. The New Jersey Zinc Company, 48 N. J. 450 (1967),
which expressly overruled the widely criticized Zabriskie v.
Hackensack and New York Railroad Company, 18 N. J. Eq. 178
(Ch. 1867).
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14A:1-6
Execurion, FiLixe axp Recorping oF DocUMENTS

SOURCE OR REFPERENCE

N. J.: R. S.14:1-3; 14:1-4; 14:13-1
Model Act: None
Other: Conn. S.C. A. §4; Supp. §33-285

Cal. Corporations Code, § 125

CoMMENT

The trend in the most recently revised corporation statutes of
other jurisdictions is to include a section such as section 14A:1-6
setting forth uniform provisions relating to the form and execu-
tion of certificates or other documents which are to be filed under
the particular statute. The presence of this general section elim-
inates repetition of its provisions throughout the rest of this Re-
vision. There is no counterpart in the Model Act or in Tifle 14.

Paragraph 14A:1-6(1) (a) is based on R. 8. 14:1-3. Paragraph
14A:1-6(1) (b) and subsection 14A :1-6(2) were derived from Conn.
S.C AL §4, Supp. § 33-285, with the exception that the Commis-
sion eliminated the requirement, contained in various sections of
Title 14 as well as the Connecticut statute, that two corporate
officers sign documents filed with the Secretary of State. The Com-
mission also eliminated the requirements contained in various sec-
tions of Title 14 that such documents bear the corporate seal and
be either sworn to or acknowledged. Subsection 14A :1-6(2) makes
it clear, however, that the presence of dual signing, the corporate
seal and either an acknowledgment or proof will not invalidate
a document submitted to the Secretary of State for filing.

As to fees payable on filing documents, see Chapter 15.

A document may in fact be filed in the office of the Secretary of
State as provided in paragraph 14A:1-6(1) (b) and, yet, under
paragraph 14A:1-6(1) (¢), if the practitioner so desires, the
transaction in connection with which the document has been filed
may not become effective in certain cases for up to 30 days after
the date of filing. As to the instances in this Revision which ex-
pressly authorize such procedure, see subsection 14A:2-7(2)
(Certificate of Incorporation) ; subsection 14A :4-3(3) (Change of
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Registered Office or Registered Agent); 14A:9-4(5) (Certificate
of Amendment); subsection 14A:9-5(4) (Restated Certificate of
Incorporation) ; subsection 14A :10-4(2) (Certificate of Merger or
Consolidation) ; subsection 14A :10-5(4) (Certificate of Merger of
Subsidiary Corporation); paragraph 14A:12-6(1) (¢) (Certificate
of Dissolution). The only counterpart in Title 14 is in R. S.
14:13-1, which authorizes a delayed effective date of a certificate
of dissolution,.

Subsection 14A:1-6(3) is a transition provision, basically in-
tended to validate filings in the office of the Secretary of State on
and after the effective date of this Revision with respect to trans-
actions occurring before such effective date. The effective date of
this Revision is January 1, 1969. See section 14A:16-4. Subsection
14A:1-6(3) is derived from California Corporations Code, § 125.
There is no counterpart in the Model Act or in Title 14.

Subsection 14A:1-6(4) continues the present requirement in
R. S. 14:1-4 as to the recording by the Secretary of State of all
documents filed in his office relating to corporations, except annual
reports. In this connection, sce, also, R. 8. 47:1-5 and 47 :3-26.

11
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14A:1-7
Repeat oF Prior AcCTs

SourceE or RErFERENCE

N.J.: R.S. 1:1-18; 14:1-6

Model Act: §143

Other: N.Y. Bus. Corp. Law §103(e)
CoMMENT

Section 14A :1-7 is derived from N.Y. Bus. Corp. Law § 103(c).
Its nearest equivalent in the Model Act is section 143. Section
14A :1-7 is comparable to R.S. 14:1-6, which saves corporations
organized under the corporation acts of 1875 and 1896. Section
14A :1-7 in effect saves corporations organized under Title 14.
Such corporations, their officers, directors and shareholders are
placed on a par with corporations organized under this Revision,
their officers, directors and shareholders.

See, also, section 14A:16-3, repealing Title 14 of the Revised
Statutes, section 14A :16-4 fixing January 1, 1969, as the effective
date of this Revision, and subsection 14A :16-1(3), saving vested
rights and certain remedies under Title 14.

12
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14A:1-8
Norices

SoUurcE or REFERENCE

N.J.: R. S.1:1-25;R. R. 1:27
Model Act: §27
Other: Conn, 8. C. A, §132; Supp. § 33-414

Ohio Rev. Code Ann. § 1701.02.

CoMMENT

This section is largely based on the provisions of the Connecticut
and Ohio Acts with the addition in the second sentence of language
from the second sentence of section 27 of the Model Act. The first
sentence states the common law rule in this State. State v. Rhodes,
11 N.J. 515 (1953).

This section should be read with R. 8. 1:1-2.5, the wartime legis-
lation, enacted in 1942, under which any corporate or other notice
required to be transmitted out of the United States is dispensed
with where restricted or forbidden (as in the case of enemy share-
holders) by present or future federal law, rule, regulation, proc-
lamation or executive order. As to R. 8. 1:1-2.5, see Latty, Some
Miscellaneous Novelties in the New Corporation Statutes, 23 Law
& Contemp. Prob., 363, 383 (1958).

13
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14A:1-9
CertrFicaTeEs AND CERTIFIED COPIES

SourcE or REFERENCE

N.J.: R.S. 14:2-4; 14:3-8; 14:11-2; 14:12-3; 14:14-41;
47:1A-1 et seq.
Model Act: §134

Other: None.

COMMENT

This section is based on section 134 of the Model Act. The Com-
mission omitted so much of Model Act § 134 as pertained to the
certificates and certified copies issued by the Secretary of State

being taken as prima facie evidence. This matter is covered by
Evidence Rules 68 and 69.

R.S. 47:1A-1 et seq., ““The Right to Know Law’’, covers much
the same ground as this section. As to fees of the Secretary of

State for furnishing certificates and certified copies, see section
14A:15-3 and N.J. S. 22A :4-1.

Sections in Title 14 containing provisions comparable to section
14A :1-9 are limited to particular documents such as the certificate
of incorporation (R. S. 14:2-4), an amendment to the certificate of
incorporation (R. S. 14:11-2), a certificate of merger or consolida-
tion (R. S. 14:12-3), and the like.

14
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14A:2-1
PurposEs
N.J.: R.S. 14:2-1; 14:2-2; 14:3-4.
Model Act: §3
Other: N. Y. Bus. Corp. Law § 201(a)
CoMMENT

This section is derived from the first sentence of section 201(a)
of the New York Act. Only a corporation for profit may be organ-
ized under this Revision. See the definition of ‘‘corporation’ or
‘‘domestic corporation’’ in subsection 14A :1-2(g), as well as the
words in this section authorizing organization under this Act of a
corporation ‘‘for any lawful business purpose or purposes’’. This
section expressly excludes from organization under this Act those
classes of corporations for profit for which the Legislature has pre-
scribed or may hereafter preseribe organization under other
general legislation, such as banks, savings banks, insurance com-
panies, savings and loan associations, ete. FKach such corporation
is compelled to resort for organization to the statute specifically
applicable to it, unless that statute also permits organization
under this Revision.

As to setting forth the corporate purposes in the certificate of
incorporation of a corporation organized under this Revision, see
paragraph 14A:2-7(1) (b), which authorizes the formation of an
all-purpose corporation, and see the Comment to section 14A :2-7.
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14A:2-2
CorroraTe NaMr or DoMESTIC OR [oREIGN CJORPORATIONS

Source or REFERENCE

N. J.: R.S. 14:2-3a; 14:11-15; 14:13-7.2; 14:13-7.3
Model Act: §§7;101
Other: N.Y. Bus. Corp. Law §§ 301(a) (2) and (3); 302(b)

(1) and (2); 8.C. BCA §3.1(d).

CoMMENT

Paragraphs 14A:2-2(1) (a) and (1) (b) are largely based on
clauses (b) and (¢) of sections 7 and 101 of the Model Act, as
amended in 1967, which relate to the corporate names of domestic
corporations and foreign corporations, respectively. As to the
Model Act changes, see Blackstone, Permitting Qualification of
Corporations Under Similar Names: A Change In The Model
Business Corporation Act, 23 The Business Lawyer 885 (1968).
The Commission omitted as unnecessary the provision in elause
(a) of each of the Model Act sections requiring that the corporate
name indiecate a corporate existence.

Title 14 does not prevent a domestic corporation from being or-
ganized with the same name as a foreign corporation authorized
to transact business in this State (R.S. 14:2-3a) ; nor does it pre-
vent a foreign corporation from qualifying with the same name as
an existing domestic corporation (R.S. 14:15-3). Paragraph
14A:2-2(1) (b) changes this feature of present law and extends
protection, as well, to any corporate names reserved or registered
under this Revision. See sections 14A:2-3 (Reserved Name),
14A :2-4 (Registered Name) and 14A:2-5 (Renewal of Registered
Name).

In the case of similar names, paragraph 14A:2-2(1) (b) pro-
seribes the use of names ‘“confusingly similar’’ in preference to
the Model Act standard ‘‘deceptively similar’’, which appears to
suggest a requirement of evil intent in addition to a likelihood of
confusion. In this respect, paragraph 14A:2-2(1) (b) continues
present law as expressed in R. S. 14:2-3a (the name must not be so
similar ‘‘as to lead to uncertainty or confusion’’). The provision
at the end of paragraph 14A:2-2(1) (b), authorizing the use of the
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same or a confusingly similar name upon the filing of a proper
written consent thereto or the judgment of a court is taken from
section 7(¢) of the Model Act, as amended. The written consent
aspect of paragraph 14A.:2-2(1) (b) and of subsection 14A :2-2(3)
codifies a practice of the Secretary of State which is without legis-
lative sanction at present.

Paragraph 14A:2-2(1) (¢) is based on section 301(a) (3) of the
New York Act. It has no equivalent in the Model Act.

Paragraph 14A :2-2(2) (a) has no counterpart in the Model Act.
Its first sentence follows a similiar provision in section 302(b) (1)
of the New York Act. The second sentence continues the policy in
R. 8. 14:11-15 prohibiting certain changes of corporate names.
Paragraph 14A:2-2(2) (b) is also taken from New York Bus.
Corp. Law § 302(b) (2). Section 7 of the Model Act was amended
in 1967 to add a similar provision. The Model Act amendment of
section 101 in 1967 is the source of paragraph 14A:2-2(2) (c¢).
There is no equivalent in Title 14 to paragraphs 14A:2-2(2) (b)
and (2) (e).

Subsection 14A:2-2(3) does not appear in the Model Act. It
revises R. 8. 14:13-7.2 to make available for use by any other
corporation, domestic or foreign, the corporate name of any
domestic corporation heretofore or hereafter dissolved in any
manner and not reinstated within two years. Subsection 14A:2-2
(3) differs from R.S. 14:13-7.2 in that the latter is limited to
domestic corporations dissolved by voluntary action of their stock-
holders and, hence, has no application in the case of the numerous
domestic corporations whose charters are forfeited under R.S.
54:11-2 for nonpayment of state franchise taxes. As used in this
Revision, ‘‘dissolution’’ includes such forfeiture. See paragraph
14A:12-1(1) (b). In view of this broadening of the scope of R. S.
14:13-7.2, the Commission extended the period of protection of the
name of a dissolved domestic corporation from one year after
dissolution, as in R. S. 14:13-7.2, to two years.

Subsection 14 A :2-2(4) does not appear in Title 14 or the Model
Act. It is adapted from S.C. BCA § 3.1(d). Under present law,
approval of a corporate name by the Secretary of State in con-
nection with the organization of a domestic corporation or the
filing of a certificate of amendment does not conclusively determine
the right to use that name. Eureka Fire Hose Co. v. Eureka Rubber
Mfg. Co., 69 N. J. Eq. 159 (Ch. 1905), eff’d. 71 N.J. Eq. 300 (E. &
A.19086).

17
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14A:2-3
ReseErvep Name

SotrcE or REFERENCE

N.J.: None
Model Act: §8
Other: N.Y. Bus. Corp. Law § 303(b)

CoMMENT

This section is new and is based on section 8 of the Model Act.
A provision for reservation of a corporate name for a limited
period, anywhere from 30 fto 120 days, appears in virtually all
recent corporation statutes, thus eliminating the need to rely on
the uncertain practice of reservation by administrative courtesy
without legislative sanction. 1 Model Bus. Corp. Act Ann., § 8,
pars. 2.01, 2.02 at 223 (1960); 1 Hornstein, Corporation Law and
Practice, §105 (1959). The Commission did not consider it
necessary to set forth, as in the Model Act, who may be an appli-
cant to reserve a name under this section. The provision with
respect to the issnance by the Secretary of State of a certificate
of reservation is derived from section 303(b) of the New York Act.

It should be noted that under this section a corporate name may
be reserved not only by an applicant intending to form a corpora-
tion in New Jersey or to gualify a foreign corporation in New
Jersey, but by an existing domestic corporation or qualified foreign
corporation which wishes to assure availability of a specified name
pending approval of the name change by shareholders.
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14A .24
ErcisTerED NAME

SovrceE or REFERENCE

N. J.: None
Model Act: §9
Other: None

CoMMENT

This section has no counterpart in Title 14. It is based on section
9 of the Model Act. This section and section 14A:2-5 provide a
method whereby a foreign corporation (defined in paragraph
14A:1-2(j)) which is not authorized to transact business in this
State may register its name and renew the registration from vear
to year, thus reserving the availability of its name in this State for
a longer time than the 60-day period permitted by section 14A :2-3.
1 Model Bus. Corp. Act Ann., §§ 9 and 10, par. 4, at 227 (1960).
This enables the ““fencing in®’ of a name, if it is still open, which
makes it unavailable even to domestic corporations, in the event
that the foreign corporation should, in the future, expand its
activities into this State and wish to use the name. See Latty, Some
Miscellaneous Nowvelties in New Corporation Statutes, 23 Law &
Contemp. Prob. 363, 364 (1958). The section offers a practical
alternative to the formation by a foreign corporation of a New
Jersey subsidiary corporation in order to achieve the same result
of ““fencing in’’ its name in this State.
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14A:2-5
ReneEwar oF BecisTERED NAME

SourcE or REFERENCE

N.J.: None
Model Act: §10
Other: None

CoMMENT
See Comment to section 14A :2-4 (Registered Name).
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14A:2-6
IxcorpPoraTORS

Source or REFERENCE

N.J.: R.S. 14:2-1; 14:2-3; 14:2-4; 14:2-7; 14:10-1
Model Act: §47
Other: N.Y. Bus. Corp., Law § 615(¢)

COMMENT

Subsection 14A :2-6(1) follows R. 8. 14:2-1 as amended by P. L.
1968, chapter 263, authorizing a single incorporator. Subsection
14A :2-6(1) probably broadens the scope of R. S. 14:2-1 by allow-
ing corporations to act as incorporators. No court has decided
whether ‘‘persons’’ as used in R. 8. 14:2-1 encompasses corpora-
tions; however, it has been decided that ‘‘persons,’’ as used in the
incorporator section of the general railroad law, does not include
corporations. Central R. R. Co. of N. J. v. Pennsylvania R. R. Co.,
31 N. J. Eq. 475 (Ch. 1879), rev’d on other grounds, 32 N. J. Ka.
755 (I0. & A. 1880). Based on that holding, commentators have
observed that only natural persons may be incorporators under
Title 14. FE. g., Model Business Corporation Act, Commissioners’
Note to §2, 9 U. L. A. 123; Smith, Eneyclopedia of New Jersey
Corporation Law § 42-3, at 144 (2nd ed. 1923). The provision that
individuals acting as incorporators must be at least 21 years of
age is not expressely contained in Title 14, but probably is implied
by the use of the word ‘‘persons,’’ since the act of incorporating
involves a contract, and minors in New Jersey are generally dis-
qualified from entering into binding contracts. 21 N. J. Practice
§ 2663 (1960). The provision that incorporators need not be United
States citizens or residents of this State does not change existing
law.

Subsection 14A:2-6 (1) eliminates existing requirements that
each incorporator must be a subscriber to shares of the corporation
(R. S. 14:2-3(f)); that the certificate of incorporation must be
proved or acknowledged as required for deeds of real estate (R. S.
14:2-4) ; and that a certified copy of the certificate of incorporation
be locally recorded after being filed and recorded in the office of
the Secretary of State (R.S. 14:2-4).
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Subsection 14A :2-6(2) is new.

Subsection 14A :2-6(3) is derived from N.Y. Bus. Corp. Law
§ 615(c). A comparable provision appears in R. S. 14:2-7.

The role of an incorporator under this Act is much more limited
than under Title 14. There is no organization meeting of incor-
porators, as in R. S, 14:10-1. The first board of directors is
required to be named in the certificate of incorporation (paragraph
14A:2-7(1) (h)) and it is the first board which organizes the
corporation. See section 14A :2-8. Before such organization meet-
ing of the board, the incorporators are authorized by subsection
14A:9-2(1) to amend the certificate of incorporation. Also, before
such organization meeting of the board, the incorporators may,
under certain conditions, dissolve the corporation. See section
14A:12-2. Since the occasion for any such amendment or dissolu-
tion should be uncommon, the incorporators’ function, as such,
will normally terminate upon filing the certificate of incorporation
in the office of the Secretary of State under this section and upon
giving notice of the organization meeting of directors under section
14A:2-8,
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14A:2-7

CERTIFICATE OF INCORPORATION

SovrcE or REFERENCE

N.J.: R.S.14:2-3; 14:2-4
Model Act: §§48;49;50
Other: Wis. BCL ¢ 180.45(1) (e)

N.Y. Bus. Corp. Law § 402(a) (9) and (b)
Fla. Stat. Ann., § 608.04; L. 1963, ¢. 357

CoMMENT

Subsection 14A :2-7(1) prescribes the contents of the certificate
of incorporation and largely follows section 48 of the Model Act.

The second sentence of paragraph 14A :2-7(1) (b), which author-
izes the creation of an all-purpose corporation, is based on section
180.45(1) (c) of the Wisconsin Act. Use of the all-purpose author-
ization will enable draftsmen to dispense with the traditional
practice of reciting the corporate purposes at length. Under sub-
section 14A :3-1(2) it is unnecessary to set forth in the certificate
of incorporation any of the general powers of a corporation under
this Act. If desired, limitations as to both corporate purposes and
powers may be expressed in the certificate of inecorporation. See
paragraphs 14A:2-7(1) (b), 14A:2-7(1) (f) and subsection
14A:3-1(1).

There is no requirement of any minimum paid-in capital with
which the corporation will commence business, as appears in sec-
tion 48(g) of the Model Act, and, as to corporations having par
value shares, in R. S. 14:2-3(e). Compare R. S. 14:8-8 as to cor-
porations where all shares are without par value. Accordingly,
sections 43 (e) and 51 of the Model Act do not appear in this
Revision. Section 48(h) of the Model Act, which permits inclusion
in the certificate of a provision limiting or denying preemptive
rights to shareholders, was omitted in view of section 14A: 5-29,
which denies preemptive rights to shareholders unless they are
expressly provided for in the certificate of incorporation.

Paragraph 14A:2-7(1) (f) follows section 402(b) of the New
York Act, by authorizing any optional provision ‘‘not inconsistent
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with this act or any other statute of this State’’—a standard which
is intentionally broader than the ‘‘consistent with law’’ standard
in R.S.§14:2-3. Cf., State v. Jefferson Lake Sulphur Co., 36 N. J.
577 (1962), cert. den., 370 U. 8. 1568 (1962). In other respects para-
graph 14A:2-7(1) (f) retains the terminology of the last para-
graph of R.S. 14:2-3 in preference to section 48(i) of the Model
Act. The final clause in paragraph 14A:2-7(1) (f) authorizes the
incorporators to insert in the certificate of incorporation any pro-
vision which this Aect requires or permits to be set forth in the
by-laws. This is derived from section 48(i) of the Model Act.
Under subsection 14A:2-9(3), any such provision has equal force
and effect if set forth in the certificate of incorporation rather than
in the by-laws.

Under paragraph 14A:2-7(1) (h) the certificate of incorpora-
tion must set forth the number of members constituting the first
board of directors and their names. This is a departure from
present law. Unlike Title 14, under the Revision it is the first
board which organizes the corporation, rather than the incorpora-
tors. See section 14A :2-8, and for the limited role of incorporators
see the Comment to section 14A :2-6. Thereafter, subject to certain
limitations, the number of directors constituting the board is
specified by the by-laws. See section 14A4:6-2,

Unlike section 48(b) of the Model Aect, paragraph 14A:2-7(1)
{(j) does not require any statement to be made in the certificate
of incorporation with respect to the duration of the corporation,
unless the duration is to be limited. This continues present law,
R. S. 14:2-3(g), although the actual language of paragraph
14A:2-7(1) (j) is derived from section 402 (a) (9) of the New
York Act.

Under subsection 14A :2-7 (2) the certificate of incorporation is
filed in the office of the Secretary of State. The corporate existence
begins on the date of filing with the Secretary of State unless a
later time, not to exceed 30 days from the date of filing is specified
in the certificate pursuant to paragraph 14A:2-7(1) (k) and sub-
section 14A:2-7(2). If a later time is specified, the corporate
existence begins at the time so specified. The provision for the
beginning of the corporate existence at the time of filing is con-
sistent with present law (R. S. 14:2-4). The provision for a
delayed beginning of the corporate existence is new to the law
of New Jersey. It is based on the Florida Corporation Act (Fla.
Stat. Ann. § 608.04; L. 1963, c. 357), and should be a decided con-
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venience in those transactions where it is important that the cor-
porate existence begin at a particular time. There are a number
of sections of this Revision which authorize delayed effective dates
for documents filed with the Secretary of State. For a listing of
those sections, see the Comment to section 14A :1-6.

No local recording of the certificate of incorporation is required.
See the comment to section 14A :2-6. The last sentence of subsec-
tion 14A :2-7(2) has no counterpart in Title 14. It is adapted from
section 50 of the Model Aect. Such a provision, which virtually
eliminates the distinction between de jure and de facto corpora-
tions, has been enacted in about half the states. As to the purpose
and effect of such provisions, see 1 Hornstein, Corporation Law
and Practice, § 29 (1959) ; 2 Model Bus Corp. Act Ann,, § 50, par. 4
(1960).
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14A :2-8
OrcanizaTion MEeeTiNg 0F DIRECTORS

SovrcE or REFERENCE

N.J.: R. S, 14:10-1
Model Act: §52
QOther: None

CoMMENT

This section is based on section 52 of the Model Act. It should
be noted that under paragraph 14A:2-7(1) (h) the certificate of
incorporation must set forth the number of directors constituting
the first board, and their names and addresses. It is the first board
which organizes the corporation under this section, rather than
the incorporators (as under R. S. 14:10-1). Another departure
from R. S. 14:10-1 is the elimination of the requirement that in
the absence of unanimous execution of a waiver of notice the
notice of the meeting must be served personally or published in
a newspaper. It is sufficient under this section that the notice be
served by mail.

The notice of meeting may be dispensed with by a written waiver
which may be executed before or after the meeting. In addition,
the attendance of a director at the meeting without protesting
prior to the conclusion of the meeting the lack of notice to him
constitutes a waiver of notice by him. See subsection 14A :6-10(2).

Subsection 14A :6-7(2) authorizes action by the board without
a meeting and upon written consent, unless otherwise provided by
the certificate of incorporation or by-laws. Since the board adopts
the initial by-laws of the corporation at its organization meeting
under subsection 14A :2-9(1), the directors by written consent may
act without a meeting to effect the organization of the corporation,
unless the certfiicate of incorporation otherwise provides.
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14A:2-9
By-raws; Magixe axp ALTERING

Source or REFERENCE

N.J.: R.S.14:3-2
Model Act: §25
Other: Conn. S.C.A. §25; Supp. ¢ 33-306(h)

Va. S.C.A. §13.1-24

CoMMENT

Subsection 14A:2-9(1) is largely derived from section 13.1-24
of the Virginia Act. The Virginia Statute and the introductory
portion of subsection 14A:2-9(1) follow section 25 of the Model
Act in requiring that the first board of directors named in the
certificate of incorporation shall adopt the initial by-laws of the
corporation at their organization meeting, and in vesting in the
hoard the subsequent power to make, alter or repeal by-laws un-
less that power is reserved to the shareholders in the certificate
of incorporation. Present New Jersey law confers the power to
make by-laws on the shareholders, unless that power is conferred
upon the directors in the certificate of incorporation. The re-
mainder of subscction 14A:2-9(1) continues present law, as ex-
pressed in the second sentence of R. 8. 14:3-2, by providing that
directorial power over by-laws always remains subject to the right
of shareholders to alter or repeal any by-laws made by the diree-
tors and to adopt mew by-laws. The last sentence of subsection
14A :2-9(1) does not appear in the Model Act. It permits the
shareholders to “‘lock in’’ any by-law that they make by prohibiting
its alteration or repeal by the board. This provision is taken from
the Virginia Statute.

Subsection 14A:2-9(2) is based on section 33-306(b) of the
Connecticut Act. Under the Connecticut Act, as under Title 14,
the incorporators adopt the initial by-laws. As noted above, the
Revision assigns that responsibility to the first board. For the
limited role of the incorporators under this Revision, see the Com-
ment to section 14 A :2-6. Subsection 14A :2-9(2) is of significance
in relation to various sections of this Revision which require that
particular provisions appear in the certificate of incorporation or
a by-law adopted by the shareholders. See subsection 14A :6-5(3)

27



You're viewing an archived copy from the New Jersey State Library.

(the certificate of incorporation or a by-law adopted by the share-
holders may authorize the board to fill any newly created director-
ship) ; subsection 14A :6-6(3) (the certificate of inecorporation or
a by-law adopted by the shareholders may provide that the board
shall have the power to remove directors for cause and to suspend
directors pending a final determination that cause exists for re-
moval) ; section 14A:6-11 (a corporation shall not lend money to,
guarantee any obligation of, or otherwise assist, any officer or
other employee who is also a director of the corporation, unless
such loan, guarantee or assistance i anthorized by the certificate
of incorporation or a by-law adopted by the shareholders, and then
only when authorized by a majority of the entire board).

Subsection 14A:2-9(3) does not appear in Title 14 or the Model
Act. It was added by the Commission to round out the statutory
scheme of this Revision. No section of this Revision which pre-
scribes or authorizes a particular provision in the by-laws is in-
tended to constitute the by-laws the sole and exclusive repository
of such provision. Compare Gow v. Consolidated Coppermines
Corp., 165 Atl. 136 (Del. Ch, 1933); and see 1 O’Neal, Close Cor-
porations § 3.79 (1958). Any such provision may be set forth in
the certificate of incorporation (see paragraph 14A:2-7(1) (f)

and, in such case, has equal force and effect under subsection
14A:2-9(3).

Lo
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14A:2-10
By-raws anp Oraer Powers 1IN EMERGENCY

Source or REFERENCE

N. J.: None
Model Aet: §25A
QOther: None

CoMMENT

This section is identical to section 25A of the Model Act. It
authorizes special by-laws to assure the continuity of corporate
business and affairs in the event of an attack upon the United
States or any nuclear or atomic disaster resulting in an emergency
in the conduct of the business of the corporation. Gibson, Corpo-
rate Management During Nuclear Attack, 17 The Business Lawyer
249 (1962). Comparable legislation in the field of State Govern-
ment was enacted in New Jersey in 1963. See the ‘‘Emergency
Interim Executive Succession Aect”?, P. .. 1963, ¢. 117 (C. 52:14A-1
et seq.) See, also, P. L. 1963, c. 118 (C. 52:1-1.1 et seq.)
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14A :3-1
GexeraL PowEers

SovurRCcE OR REFERENCE

NJ.: R.S.14:3-1;14:3-3; P. 1. 1968, c. 262 (C. 14:3-18)
Model Act: <§4, 48
Other: N. Y. Bus. Corp. Law § 202; S, C. Code Ann.

§12-12.2(a) (20); Del. Code. Ann, tit. §, §122(11)

(CoMMENT

Subsection 14A:3-1(1) is largely based on section 4 of the Model
Act, and subsection 14 A :3-1(2) is derived from the last paragraph
of section 48 of the Model Act. The section enumerates the general
powers which each domestic corporation shall have, subject to any
limitations provided elsewhere in this Revision, or in any other
statute of this State, or in its certificate of incorporation. See
paragraphs 14A :2— 7(1) (f) and 14A: 9—1(2) (q). Except in para-
graph 14A:3-1(1) (o), there is no provision expressly limiting the
exercise of general powers to the corporate purposes. In this
connection, see paragraph 14A :2-7(b), which sanctions the creation
of an all-purpose corporation; section 14A :3-2, which materially
abrogates the doctrine of wltra vires; and section 14A :3-3, which
authorizes a corporation to give a guaranty not in furtherance
of its corporate purposes upon certain shareholder approval.

This section goes beyvond present law (R. S. 14:3-1) by expressly
enumerating many more powers, thus avoiding the need to rest
certain powers upon implication. Paragraph 14A:3-1(1) (b) is
taken from N.Y. Bus. Corp. Law §202(a) (2) and paragraph
14A:3-1(1) (n) is derived from seection 12.2(a) (20) of the South
Carolina Act. Paragraph 14A:3-1(1) (o) restates in affirmative
language the negatlve phl asecology of the incidental powers provi-
sion at the end of R. 8. § 14:3-3. It is derived from section 4(r)
of the Model Act.

Not every general power set forth in section 4 of the Model Act
was incorporated in this section. Section 4(f) of the Model Act,
dealing with loans to employees and other assistance to employees,
officers and directors, was extensively revised and transposed to
section 14 A :6-11. The subject matters of section 4(m) of the Model
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Act, relating to the power to make charitable donations, and sec-
tion 4A of the Model Act, relating to indemnification of directors
and officers, appear in sections 14A :3-3 and 14A :3-4, respectively.
Section 4(q) of the Model Act (Surrender of Franchise) was
omitted as unnecessary. See section 14A:12-1, ef. seq.

Paragraph 14A:3-1(1) (m) is based on P. L. 1968, chapter 262
(C. 14:3-18). The provision respecting participation in a joint
venture is intended as declaratory of the ecommon law.
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14 A :3-2
Urtra Viges TRANSACTIONS

SourCcE OrR REFERENCE

N. QT. . N()ne
Model Act: §6
Other: None

CoMMENT

This section has no counterpart in Title 14. It is identical to
section 6 of the Model Act. The section precludes the defense
of ultra vires by the parties to a contract, irrespective of perform-
ance or benefits. It also precludes the parties to a contract from
using the doctrine of ultra vires as the basis for a suit of rescission.
However, the section preserves the right of shareholders to enjoin
unauthorized acts, the right of the corporation to recover from
its officers and directors the damages resulting therefrom, and the
right of the State to enjoin the transaction by the corporation of
unauthorized business or to dissolve the corporation by reason of
the same. See the comment to the foregoing effect by the Model
Act annotators (1 Model Bus. Corp. Act Ann., § 6, par. 4 at 203
(1960)).

In precluding the defense of ultra vires to the parties, this sec-
tion changes present New Jersey case law with respect to a con-
tract which is wholly executory on both sides. In such a situation,
the wltra vires defense is now available. Camden and Atlantic R. R.
Co. v. Mays Landing &., R. R. Co., 48 N.J. L. 530, 561 (E. & A.
1886) (dictum); 7 Fletcher, Corporations § 3459 (1964 rev. ed.).
In other respects, this section largely codifies New Jersey case
law, which precludes the defense of wltra wvires to the parties in
the case of a partially executory contract fully performed by either
party in reliance upon the agreement in such a manner as to bene-
fit the other party. Hudson Co-operative Loan Association v.
Horowytz, 116 N.J. L. 605 (Sup. Ct. 1936) ; Fastern Speedways,
Inc. v. Hamailton Trust Co., 123 N.J. L. 257 (E. & A. 1939); Ross
v. Realty Abstract Co., 50 N. J. Super. 147 (App. Div. 1958);
Fletcher, op. cit. supra, $ 3473, The section does not change the
rule that an wltra vires contract, where fully executed on both sides
cannot be rescinded by either party on the ground of ultra vires.
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First National Bank of Ocean City v. Zelley, 106 N. J. L. 510
(K. & A. 1930); Fletcher, op. cit. supra, § 3497. Neither does the
section affect the defense of illegality. Stickland v. National Salt
Co., 79 N. J. Eq. 182 (E. & A. 1911).

Actions by shareholders under this seetion would be subject to
existing limitations, equitable or otherwise, 1 Model Bus. Corp.
Act. Ann., § 6, par. 4 at 204. Grausman v. Porto Rican-Admerican
Tobacco Co., 95 N. J. Eq. 155 (Ch. Div. 1923), aff‘d 95 N. J. Eq.
223 (E. & A. 1923); Fraser v. The (Great Western Sugar Co., 14
N. J. Misc. 610 (Ch. Div. 1935), aff’d 120 N. J. Eq. 288 (K. & A.
1936). The Commission noted that North Carolina has added to
its version of section 6 of the Model Aet a provision imposing
upon a shareholder seeking an injunection the burden of proof that
he has not at any time assented to the act or transfer in question
and that in bringing the action he is not acting in collusion with
officials of the corporation. N. C. Gen. Stat. § 55-18(a) (1) (1965).
The Commission rejected such an approach, being of the view that
the burden of proof should remain with the defending third par-
ties, whose interests the Commission considered adequately pro-
tected by the discretion vested in the court to set aside and enjoin
the performiance of the wulira wvires contract only if the court
““‘deems the same to be equitable’’. Tf the shareholders are sue-
cessful in setting aside the ultra vires transaction and in enjoining
its performance, the court may allow to the corporation or to the
other contracting party or parties appropriate compensation, but
not ineluding anticipated profits. For detailed analysis of the
shareholders’ injunctive remedy under section 6 of the Model Act,
see Ham, Ultra Vires Contracts Under Modern Corporate Legis-
lation, 46 Ky. 1. J. 215 (1958); Comment, Ultra Vires Under the
New Colorado Corporation Act, 31 Rocky Mt. L. Rev. 79 (1958);
Brimble, Ultra Vires Under the Texas Business Corporation Act,
40 Texas L. Rev. 677 (1962).
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14A.:3-3
GUuARANTY NoT IN FURTHERANCE oF CORPORATE P URPOSES

Souvrce or RerFeErRENCE

N.J.: None
Model Act: None
Others N. Y. Bus. Corp. Law § 908

CoMMENT

This section is based upon section 908 of the New York Act. It
has no counterpart in Title 14 or the Model Act.

This section provides that no guaranty or giving of security
by a corporation can be attacked in any way as ultra vires when
it has received the shareholder approval required by the section.
The certificate of incorporation may require a greater percentage
of assenting votes. See section 14A :5-12. The section is not in-
tended to affect the application of the law of fraudulent convey-
ances, voidable preferences or breach of fiduciary duty by directors
or controlling shareholders. It adds to the protection of the con-
tracting parties given by section 14 A :3-2 which limits drastically
the cases in which a corporate act can be attacked as ultra wvires.
The section will prove useful, in the opinion of the Commission,
where the transaction is entered into in good faith and with the
thought of indirect or long-run corporate benefit but where there
is also doubt as to whether the transaction would be adjudicated
to be not in furtherance of the corporate purposes.
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14A:3-4
CoNTRIBUTIONS BY CORPORATIONS

SoUrcE or REFERENCE

N.J.: 14:3-13, P. L. 1950, c. 220, (C. 14:3-13.1, 14:3-13.2,
14:13-13.3, 14:13-13.4)

Model Act: §4(m)
Other: N.Y. Bus. Corp. Law § 202(a) (12).

CoMMENT

This section is substantially identical to C. 14:3-13.2 and
14:3-13.3, except that the Commission deleted the 5% proviso of
14:3-13.2. Both of these sections were considered in 4. P. Smith
Mfg. Co. v. Barlow, 13 N. J. 145 (1953), the leading case in the
country on the subject of charitable contributions by a corpora-
tion. Although perhaps not necessary, the Commission considered
it desirable to insert the phrase ‘“irrespective of corporate bene-
fit’. See discussion in Smith v. Barlow, supra. This language
follows section 202(a) (12) of the New York Act. See Latty, Some
Miscellaneous Novelties in the New Corporation Statutes, 23 Law
& Contemp. Prob. 363, 369 (1958).

The Commission considered it unnecessary to retain (. 14:3-13;
14:3-13.1 and 14:3-13.4 in this Revision,

Under section (4m) of the Model Act, the power of a corporation
to make charitable donations is unlimited within the defined field.
The Commission preferred to retain the 109 limitation incorpo-
rated in ', 14:3-13.2.
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14A:3-5
INpEMNIFICATION O0F DirecTors, OFFicERS AND KIMPLOYEES

SourcE 0r REFERENCE

N.J.: R.S. 14:3-14
Model Act: §4A
Other: Del. Code Ann. tit. 8 § 145 (rev. 1967);

N.Y. Bus. Corp. Law §§ 721 to 726

CoMMENT

Section 14A:3-5 is derived from section 4A of the Model Act.
It differs significantly from R. S, 14:3-14.

Subsection 14A :3-5(1) defines certain terms which are employed
extensively throughout this section. Through the definition of
“‘corporate agent’ in paragraph 14A:3-5(1) (a), this section
permits indemnification of any person who ‘‘is or was’’ a director,
officer, trustee, employee, or agent and not merely ‘‘a present and
future director, trustee or officer’’ as does R.S. 14:3-14. Also,
indemnification is expressly extended to employees which is not
the case under R. S. 14:3-14. By specific reference to ‘‘trustee’’
and ‘‘agent’’ in the definition of ‘‘corporate agent’’, paragraph
14A :3-5(1) (a) is more explicit than the Model Act.

The terms ‘‘civil’’ and ‘“eriminal’’ in paragraph 14A:3-5(1) (e)
will prevent the result reached in Schwarz v. General Aniline &
Film Corp., 3056 N. Y. 395, 113 N. E. 2d 433 (Ct. Apps. 1953),
where it was held that a New York indemnification statute was
not intended to apply to eriminal proceedings. Subsection 723(a)
of the New York Act now includes similar provisions to preclude
a repetition of the Schwarz result.

The section draws a distinetion between indemnification for
“‘expenses’” and for ‘‘liabilities’’ as those terms are defined in
paragraphs 14A:3-5(1) (¢) and 14A :3-5(1) (d) respectively. Sub-
section 14A :3-5(2) authorizes indemnification for both ‘‘expenses’’
and ‘‘liabilities’’ under the circumstances stated in that subsection.
Subsection 14 A :3-5 (3) authorizes indemnification for ‘‘expenses’’
under the circumstances stated in that subsection.

Subsection 14 A :3-5(4) requires indemnification for ‘‘expenses’’
under the cirecumstances stated in that subsection.
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Subsection 14A :3-5(3) changes present law by authorizing in-
demnification for expenses when ordered by a court even though
the corporate agent has been adjudged liable for negligence or
misconduect in the performance of his duties.

Departing completely from R. S. 14:3-14, subsection 14 A :3-5(4)
makes indemnification mandatory in any proceeding in which the
corporate agent has been successful on the merits or otherwise,
or in defense of any claim, issue or matter therein,

Subsection 14A:3-5(5) provides intracorporate procedures for
determining whether a corporate agent meets the relevant stand-
ards set forth in subsections 14A:3-5(2) and 14A:3-5(3).

Unlike R. S, 14:3-14, subsection 14A :3-5(6) permits the corpo-
ration to advance payments to a corporate agent for expenses in-
curred prior to a final disposition of a proceeding, provided the
corporate agent submits a suitable undertaking to the corporation.

Subsection 14A :3-5(7) is not in R. 8. 14:3-14 or the Model Act.
It follows section 725 of the New York Act by authorizing judicial
proceedings where a corporation fails or refuses to provide in-
demnification under subsections 14A:3-5(2), 14A:3-5(3) and
14A:3-5(6). The proceedings are also made available upon cor-
porate refusal to provide the mandatory indemnification under
subsection 14A:3-5(4).

Subsection 14 A :3-5(8) follows both the Model Act and Title 14
by making the indemnification provisions non-exclusive. Unlike
the Model Act, subsection 14A :3-5(8) specifically refers to ‘‘cer-
tificate of incorporation’’ as one source of more extensive indem-
nification rights. This addition is intended to prevent the result
reached in S, E. C. v. Continental Growth Fund, Inc., CCH Fed,
Sec. L. Rep. 791, 437 (S.D. N.Y. 1964), where indemnification
was not permitted because no reference to certificate of incorpora-
tion was found in the applicable statute.

Subsection 14A:3-5(9) is also new. It expressly authorizes cor-
porations to purchase and maintain insurance on behalf of a cor-
porate agent against a broad range of expenses and liabilities
incurred by the corporate agent while acting in such capacity,
including expenses and liabilities for which the corporation does
not have the power to indemnify the corporate agent under seetion
14A:3-5.

Subsection 14A:3-5(10) expressly states that indemnification
under section 14A:3-5 is a direct grant of power to corporations
not dependent upon certificate of incorporation or by-law provi-
sions,
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14A :3-6
ProvisioNs RELATING TO ACTIONS BY SHAREHOLDERS

SoUurcE or REFEREXNCE

N.J. P. L. 1945, C. 131, §§1, 2 and 8 (C. 14:13-15,
14:13-16) ; R.R. 4:36-2

Model Act: §43A
Other: None

COMMEXT

This section regulates various phases of actions brought by
shareholders in the right of a corporation, domestic or foreign.
Only subsection 14A :3-6(2) has no counterpart in Title 14.

This section is largely based on optional section 43A of the Model
Act. The Clommission omitted the requirement appearing in the
1962, addendum to the Model Act that the shares or voting trust
certificates be held of record. Equitable ownership, not of record,
is sufficient under both the present statute (C. § 14:3-16), and the
rule of court which implements the statute (R.R. 4:36-2). 2
Schnitzer & Wildstein, N. J. Rules Service, A-IV, at 1149; Gallup
v. Caldwell, 120 ¥, 2d 90 (3d Cir. 1941) applying New Jersey com-
mon law and citing O°’Connor v. International Silver Co., 68 N. J.
Eq. 67 (Ch. 1904), aff’d, 68 N. J. Eq. 680 (E. & A. 1905).

The section changes present New Jersey law in the following
significant respects:

(1) Subsection 14A :3-6(2) authorizes the court in a derivative
action found to have been brought without reasonable cause to
require the plaintiff or plaintiffs to pay to the defendants the
reasonable expenses, ineluding attorney’s fees, incurred in the
defense of the action. It has been recognized that the ordinary
security-for-expenses statute, such as C. § 14:3-15, goes far bevond
“security’’ and imposes a potential liability for the corporation’s
reasonable expenses upon the relatively small shareholders who
have been required to furnish security thereunder. At the same
time, more affluent plaintiffs who hold more than the requisite
stock, in percentage or market value, do not become subject either
to the requirement that they post security or to the liability impact
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of the statute. Their sole liability is limited to costs (not ex-
penses). Cf. Mayflower Industries v, Thor Corp., 15 N, J. Super.
139, 150 (Ch. Div. 1951), aff’d, 9 N. J. 605 (1953). This liability
impact of R.8. 14:3-15 was recognized in Cohen v. Beneficial
Industrial Loan Corp., 337 U.S. 541, 552 (1949). See, also, 2
Hornstein, Corporation Law and Practice, § 722, at 224 (1959). Sub-
section 14A :3-6(2) remedies the foregoing situation. **The provi-
sion for reimbursement of the defendants’ expenses by the plain-
tiffs, even when security therefor has not previously been given,
is the unique contribution of the Model Act.”” 2 Model Bus. Corp.
Act, § 43A, par. 4, at 70. Subsection (2) applies only to derivative
actions hereafter instituted. For comparable provisions in certain
federal securities statutes, see 3 Loss, Securities Regulation p.
1836 (1961).

(2) Under subsection 14A :3-6(3) the plaintiff or plaintiffs in a
shareholders’ derivative action may escape the security-for-ex-
penses requirement if he or they hold at least 5% of the outstand-
ing shares of any class of the corporation or of the voting trust
certificates therefor. R.S. 14:3-16 requires that the plaintiff or
plaintiffs hold shares, or voting trust certificates representing
shares, of the corporation having a total par value or stated capi-
tal value of at least 5% of the aggregate par value or stated
capital value of all the outstanding shares of the corporation’s
stock of every class, exclusive of shares held in the corporation’s
treasury. In addition, subsection 14A:3-6(3) adopts the Model
Act market value limitation of $25,000 rather than the $50,000
Hmitation contained in R.S. 14:3-16.

In view of the extensive dictum of Judge Goldmann in DeBow
v. Lakewood Hotel and Land Ass’n., 52 N. J. Super. 288, 294 (App.
Div,. 1958) with respect to the impact of the rules of court on the
present security-for-expenses statute, R. S. 14:3-15, the Commis-
sion recommends to the Supreme Court that R. R. 4:36-2 [*‘Sec-
ondary Action by Shareholders’’] be amended to read as follows:

“(b) In any such action brought in the right of a domestic or
foreign corporation, the rules of court do not supersede N. J. S.
14A:3-6.”
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14A:4-1
REcisTereED OFFICE AND REGISTERED AGENT

SourcE or REFERENCE

N. J.: R.S.14:4-1; 14:4-2; 14:15-3
Model Act: §§11; 106
Other: None

CoMMENT

The first three subsections of this section combine and reword
sections 11 and 106 of the Model Act, thereby continuing the re-
quirement of present law (R.S. 14:4-2; 14:15-3) that every cor-
poration of this State and every foreign corporation authorized
to transact business in this State must at all times have a regis-
tered office and a registered agent. Subsection 14A:4-1(4) is not
in the Model Act and was added to make clear that prior designa-
tions of a prinecipal or registered office (synonymous terms under
R.S. 14:4-1) and of a registered agent, currently in effect, con-
tinue until changed pursuant to this act.

Subsection 14A:4-1(3) broadens R. S. 14:15-3 in two respects,
by omitting the requirement that the registered agent, if a natural
person, be ‘‘actually resident in this state,”’ and by permitting a
foreign corporation authorized to transact business in this State,
as well as a domestiec corporation, to serve as registered agent.
The clause at the end of subsection 14A :4-1(3), ‘“whether or not
any such agent corporation is organized for a purpose or purposes
for which a corporation may be organized under this act’’, is not
in the Model Act and was added by the Commission to avoid any
possible implication of an intent to repeal C. 17:9A-28(2), under
which certain qualified banks may act as registered agent of any
corporation. Such an implication might otherwise arise in view
of the definitions of domestic and foreign corporations in para-
graphs 14A :1-2(g) and 14A :1-2(j).

This Revision does not carry over any counterpart to R.S.
14:4-3, as amended in 1964, which requires that the name of every
corporation be displayed at its principal office except where that
office is located in the office of an attorney at law who is the reg-
istered agent.
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14A:4-2

Fuxerion or REGISTERED AGENT AND OFPICE;
SERVICE OoF Process, NoTicE or DEMAND

SourcE or REFERENCE

N.J.: R.S.14:4-2; 14:6-1; 14:15-3
Model Act: §§13; 108
Other: None

CoMMENT

This section is derived from R .S. 14:4-2 and 14:6-1 and from
sections 13 and 108 of the Model Aect. Under subsections
14A:4-2(1) and (3), as under present law, the registered agent
is a non-exclusive agent upon whom process against the corpora-
tion may be served. Martin v. Atlas Estate Co., 72 N. J. Eq. 416
(E.& A.1907); R. R. 4:44(d). Pursuant to subsection 14A :4-2(2),
any notice or demand which is required or permitted by any law
of this State to be given to or made on any domestic corporation
or authorized foreign corporation or the officers or directors of
any such corporation may be sent to or otherwise served at the
registered office of the corporation in this State. Subsection
14A :4-2(2) is similar to but goes beyond the second paragraph of
R.S. 14:6-1, which applies only to notices given to a domestic
corporation, its officers or directors. Subsection 14A:4-2(4) has
no counterpart in the Model Act. Tt is carried over from the third
paragraph of R.S. 14:6-1. The Commission considered the first
paragraph of R.S. 14:6-1 unnecessary.
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14A:4-3
Craxge or Reaisterep OrricE OR REGISTERED AGENT

SovrceE or REFERENCE

N.J.: R.S. 14:4-4; 14:4-4.1; 14:4-5
Model Aet: §§12; 107
Other: None

CoMMENT

The first two subsections of this section are, in general, a com-
bination of sections 12 and 107 of the Model Act, as amended in
1964. The closest equivalent to the language of Title 14 is the
second sentence of subsection 14A :4-3(1), which is derived from
the first paragraph of R.S. 14:4-5. Subsections 14A:4-3(1) and
(2) continue the essential requirement of Title 14 that a certificate
be filed forthwith in the office of the Secretary of State when a
domestic corporation or an authorized foreign corporation changes
its registered office or registered agent, or when the agent dies, ete.

Subsection 14A :4-3(3) has a counterpart in the Model Act sec-
tions and also in R. S. 14:4-6, which was repealed by L. 1963, c.
124, § 4. Tt was included at the reqguest of the Secretary of State
to permit a registered agent to change the registered office of the
corporation or corporations for which he or it is acting, when the
office is changed to another address in the same municipality or
county of this State. Any certificate filed by the registered agent
under subsection 14 A :4-3(3) may be made effective not later than
30 days after the date of filing. This is new. See paragraph
14A:1-6(1) (e).

As to resignation of a registered agent, which is provided for
in sections 12 and 107 of the Model Act, see section 14A 44,

The monetary penalty in the second paragraph of R. S. 14:4-5
for violation of that section has not been retained. A failure to
comply with section 14A :4-3 renders a domestic corporation sub-
jeet to involuntary dissolution under section 14A:12-6 and an
authorized foreign corporation subject to revocation of its certifi-
cate of anthority by the Secretary of State under section 14A :13-10.
The latter provision is comparable to the third paragraph of R. S.
14:4-5.
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Under subsection 14A:9-2(2) any change of the registered office
or registered agent, or both, of a domestic corporation by action
of its board and any change of the registered office of a domestie
corporation by action of its registered agent constitutes an amend-
ment of its certificate of incorporation, but is one which may be
made by complying with the provisions of section 14A:4-3. Before
the organizational meeting of the board, the incorporators may
effect such a change or any other amendment of the certificate of
incorporation under subsection 14A:9-2(1) by complying with
section 14A :9-4.
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14A:4-4
ResigxaTioNn or REGISTERED AGENT

SourceE or REFERENCE

N.J.: P. L. 1963, ¢. 161, §§ 1 and 2; C. 14:4-7, C. 14:4-8
Model Act: §§12; 107
QOther: None

COMMERT

This section is derived from C. 14:4-7 and 14:4-8. The Commis-
sion omitted the requirement contained in C. 14:4-7 and 14:4-8
that service be made upon the corporation. A comparable provision
as to resignation by the registered agent of a domestic corporation
or a foreign corporation authorized to transact business in this
State appears in sections 12 and 107 of the Model Act.

The Commission considered it unnecessary to include in this
section a reference to N.J.S. 2A:15-26 to 2A:15-30, such as
appears in C. 14:4-8. When a resignation by the registered agent of
a domestic corporation or an authorized foreign corporation be-
comes effective under subsection 14A :4-4(3) without any prior
designation by the corporation of a new registered agent pursuant
to this act, the corporation has neither a registered agent nor a
registered office in this State. In such event the service of process
provisions of N.J.8. 2A:15-26 et seq. aufomatically become
applicable by their own terms.
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Axyvar REPOrRT TO SECRETARY OF STATE

Sovrce or REFERENCE

N. J.: R.S.14:6-2
Model Aect: §§118; 119
Other: None
CoMMENT

This section is largely derived from R. 8. 14:6-2. Subsection
14A:4-5(1) reduces the information presently required in an
annual report under R. S, 14:6-2 to the minimum data which the
Commission considered essential. Subsection 14A :4-5(2) changes
the filing date of the first and each succeeding annual report from
thatin R. 8. 14:6-2, keying it solely to the date fixed by the corpora-
tion for the annual election of directors. The result is that the in-
formation in each report with respect to the names of the directors
and officers will be current. Subsection 14A:4-5(3) retains the
essence of the penultimate paragraph of R.S. 14:6-2, except that
the Commission omitted as unnecessary the provision therein with
respect to disqualification of direetors who willfully refuse to com-
ply with the provisions of the section. Under this Revision officers
execute the annual report on behalf of the corporation. See sub-
section 14A:1-6(2). Subsection 14A:4-5(4) is virtually identical
to the last paragraph of R. 8. 14:6-2. This is the only instance in
this Revision where it is mandatory to use a form furnished by the
Secretary of State.
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14A :5-1
Pracr oF SHarrmoLDERS'® MEeETINGS

Sourcr orn REFERENCE

N.J.: R.S. 14:10-4
Model Act: §26 (1960)
Other: Pa. Stat. Ann. tit. 15, § 2852-501A (1958)

CoMMENT

This section incorporates the first paragraph of section 26 of the
Model Aect, and adds the provision relating to every corporation
organized under any general or special law of New Jersey. The
provision vesting authority in the board of directors is not found
in the Model Act, but is patterned after section 501A of the Penn-
sylvania Aet. The seection is similar to the first paragraph of R. S.
14:10-4, but eliminates some of the technical requirements of that
section,
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14A:5-2
ANNUAsL MEETING 0F SHAREHOLDERS

SovrcE or REFERENOCE

N.J.: R. S. §§ 14:10-2; P. L. 1948, c. 67, § 79 (C. 17:9A-79)
Model Act: §26 (1960)
Other: Del. Code Ann. tit. 8, § 211(c)

CoMMENT

This section re-enacts the substance of R.S. 14:10-2, with the
following differences: (1) it omits the provision for holding
directors in contempt for their failure to hold a meeting as ordered
by the court; (2) it contains a self-executing provision, based on
C. 17:9A-79, in the event the by-laws fail to fix a date for the
annual meeting; and (3) following the Delaware Act, it allows a
one-month or 30-day grace period beyond the date fixed for the
annual meeting before such a meeting may be summarily ordered.

Section 26 of the Model Act contains no self-executing provision,
nor does it provide a judicial remedy on failure to hold a meeting.

The provision of the final sentence of the section (reducing the
quorum requirement at an annual meeting ordered by the court)
was included to assure that the court order could be implemented.
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14A :5-3
CaLL oF SpPECIAL MEETINGS OF SHAREHOLDERS

SourcE OrR REFERENCE

N.Jd.: R. S.14:10-9
Model Act: §26
Other: None

CoOMMENT

Title 14 of the Revised Statutes has no general provision govern-
ing special meetings of shareholders. There are a number of sec-
tions in Title 14 applicable to the calling of special shareholder
meetings for particular purposes. E. g., Sale of Assets (R.S.
14:3-5; Philanthropiec Contributions (C. 14:3-13, C. 14:3-13.2);
Employees’ Stock Participation and Benefits (R. S. 14:9-2);
Stockholders’ Meeting Called by Stockholders (R. S. 14:10-11);
Amendment of Certificate (R. S. 14:11-2) ; Extension of Corporate
Existence (R. S. 14:11-8); Merger or Consolidation (R. S.
14:12-3) ; Dissolution (R. S. 14:13-1) ; Insolvency (R. S. 14:14-1).

This section authorizes the president or the board to call a
special meeting. In addition, it specifies that such a meeting may
be called by such other officers, directors or shareholders as may be
provided in the by-laws. Section 26 of the Model Act gives to
holders of 10% of all shares entitled to vote at a meeting the right
to call a special meeting, regardless of any greater percentage
requirement which the by-laws might impose. The Commission has
accepted the Model Act limitation of 10%, but has added the
requirement that the shareholders must apply to the court for an
order directing a meeting. The Commission believed that such a
requirement would provide a desirable protection to the corpora-
tion against multiple calls for special meetings by minority share-
holders.

The provision of the final sentence of the section, reducing the
quorum requirement at a special meeting ordered by the court, was
included, as was the similar provision in section 14 A :5-2, to assure
that the court order for a special meeting could be implemented.

R. 8. 14:10-11 provides the procedure when for any reason a
““legal’’ meeting of the stockholders cannot be held. This provision
is not carried over into the Revision, because the Commission
believed it was unnecessary. If deemed desirable by a corporation,
a provision similar to that of R.S. 14:10-11 could be included in
the by-laws or certificate of incorporation.
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14A :5-4
NoTice oF SHEAREHOLDERS’ MEETINGS

SoURCE orR REFERENCE

N.J.: See Comment below

Model Act: ¢§27 (1960)

Other: N. Y. Bus. Corp. Law § 605(b).
CoMMENT

Title 14 of the Revised Statutes contains no general provision
governing notice of shareholders’ meetings. There are a number
of sections in Title 14 applicable to the notice required for share-
holder meetings called for particular purposes. E. g., Employees’
Stock Participation and Benefits (R. S. 14:9-2); Stockholders’
Meeting Called by Stockholders (R. S. 14:10-11); Amendment of
Certificate (R. S. 14:11-2); Extension of Corporate Existence
(R. S.14:11-8) ; Merger or Consolidation (R. S. 14:12-3) ; Dissolu-
tion (R. 8. 14:13-1).

Subsection 14A :5-4(1) is patterned after section 27 of the Model
Act. It introduces into New Jersey statutory law the requirement
that shareholders must receive notice of the purposes of all meet-
ings, including the annual meeting; and it clarifies the ambiguity
of present law concerning what business may be transacted at an
annual meeting,

Subsection 14A :5-4(2) has no counterpart in either Title 14 or
the Model Act. It was patterned after section 605(b) of the New
York Act.
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14A :5-5
‘Waiver or Notice or Liaprse or TiME

SoUrcE or REFERENCE

N.J.: R.S.14:10-3

Model Act: §137 (1960)

Other: N.Y. Bus. Corp. Law § 606
CoMMEBNT

Subsection 14A :5-5(1) is derived from section 606 of the New
York Aet. It probably changes present New Jersey law by author-
1zing a waiver of notice to be executed after the meeting to which it
relates. R. S. 14:10-3 authorizes waivers of notice but implies that
the waiver must be executed before the meeting. Such a rule is
consistent with the common law of New Jersey as to waivers of
notice of directors’ meetings, which must be executed before or at
the meeting. K. g., Holcombe v. Trenton White City Co., 80 N. J.
Kq. 122 (Ch. 1912), aff 'd, 82 N. J. Eq. 364 (E. & A.1913). The pro-
vision that attendance by a shareholder at a meeting without pro-
test of lack of notice comstitutes a waiver of notice is probably
consistent with the common law of New Jersey. Cf. Weinburgh v.
Union Street Railway Advertising Co., 55 N. J. KEq. 640 (Ch. 1897).

Subsection 14A:5-5(2) is based upon R. S. 14:10-3. It changes
R. 8. 14:10-3, however, by allowing a waiver of lapse of time to
be executed before or after the action to whieh the waiver relates.
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14A:5-6
AcTioN BY SHAREHOLDERS WITHOUT A MEETING

SoURCE OorR REFERENCE

N.J.: P. L. 1964, ¢. 177,§ 1; (C. 14:10-9.1)

Model Act: § 138 (1960)

Other: Del. Code Ann. tit. 8, § 228
CoOMMENT

Subsection 14A:5-6(1) 1s identical in substance with section 138
of the Model Act and C. 14:10-9.1, added to Title 14 in 1964.

Subsection 14A :5-6(2) has no counterpart under either Title 14
or the Model Act. Tt is similar in substance to the Delaware Act.
It authorizes a corporation to insert a provision in its certificate of
incorporation permitting any corporate action requiring the vote
of shareholders, except action required or permitted under Chapter
10 of the Act (Merger, Consolidation, Aequisition of all Capital
Shares of a Corporation and Sale of Assets), to be taken on the
basis of the written consent of less than all of the shareholders
entitled to vote on such action, provided the number of consents
received would be sufficient to authorize such action at a meeting
at which all shareholders entitled to vote were present.

The provisions of section 14A :5-6 should be of particular utility
for the close corporation and to other corporations which have a
consolidated block of shares comprising majority control. The
provisions of subsection 14A :5-6(2) may also be useful to widely-
held public corporations, since under section 14A :5-19(1) a written
consent may be given by proxy.

For other provisions of the Revision which will be useful in
organization and operation of the close corporation, see the com-
ment to section 14A:5-12,
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14A:5-7

Fixine Recorp Dare

Source or REFERENCE

N.J.: R. S, 14:5-3
Model Act: §28 (1960)
Other: N .Y. Bus. Corp. Law § 604.

CoMMENT

This section eliminates the provision, contained in R. S. 14:5-3
and in section 28 of the Model Act, for the closing of the stock
transfer books. It further differs from R. 8. 14:5-3 in that it con-
tains a self-executing provision, based upon section 28 of the
Model Act, fixing a record date if it is not otherwise fixed by the
corporation.
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14 A :5-8

Voring List

SoURCE or REFERENCE

N.J.: R.S.14:10-5
Model Aet: § 29 (Supp. 1966)
Other: Va. Code Ann. § 13.1-30 (1964)

CoMMENT

Unlike Title 14 and the Model Act, section 14A :5-8 requires an
alphabetical arrangement of shareholders by class and series. The
section follows the substance of section 29 of the Model Act in
providing that the list of shareholders shall be prima facie evidence
of the identity of shareholders entitled to vote, and so departs from
R. S. 14:10-5, which provides that the transfer books and the stock
books shall be the only evidence of the identity of shareholders.

Subsection 14A:5-8(1) changes existing New Jersey law by
eliminating the necessity of producing stock and transfer books at
a shareholders’ meeting and of making the voting list available for
examination ten days prior to an election. The Commission
believed that the right to inspect and to make extracts granted by
section 14A :5-28 eliminated the necessity or desirability of making
the voting list available for inspection prior to an election. More-
over, it was clear that any shareholder who wished to communicate
with fellow shareholders prior to a meeting would need their names
and addresses much sooner than ten days before a meeting. It
should be noted that the list of shareholders required by this sub-
section must be available at all meetings of shareholders, not
merely at elections. R.S. 14:10-5 requires the production of the
stock and fransfer books and list of shareholders only at share-
holder meetings held for the purpose of electing directors.

Subsection 14A :5-8(2) has no counterpart in either Title 14 or
the Model Act. The first sentence of this subsection is derived from
section 13.1-30 of the Virginia Aect.
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The Commission has eliminated the penalty imposed by R.S.
14.:10-5 upon the officer who fails or neglects to produce the books
or list upon demand of any shareholder. In addition, the Commis-
sion has eliminated the provision of R. 8. 14:10-6 that the stock
books control as compared with the alphabetical list, and that the
transfer books control as compared with the stock certificate
books. The Commission is of the opinion that these matters should
not be the subject of legislation, and that the facts should be
determined, where necessary, in each instance by a court.
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14A:5-9
QUORUM OF SHAREHOLDERS

Sovrce or REFERENCE

N. J.: R.S. 14:10-9; 14:10-13
Model Act: ¢ 30 (1960)
Other: N. Y. Bus. Corp. Law § 608; D. C. Code Ann. § 20-915

(1961) ; Va. Code Ann. §13.1-31

COMMENT

Subsection 14A:5-9(1) of this section modifies R.S. 14:10-9.
The provision that the departure of shareholders from the meet-
ing shall not affect the meeting is patterned after section 31 of the
District of Columbia Aect and section 608(c) of the New York Aect.
The provision for adjournment in the absence of a quorum is taken
from section 13.1-31 of the Virginia Act. Subsection 14A:5-9(2)
is similar to the proviso of section 608(a) of the New York Act.

No limits are set upon the power of the corporation to determine,
by appropriate provision in its certificate of incorporation, the
number of shares required for a quorum. The Commission believed
that the absence of a ‘“‘floor’’ is consistent with the present New
Jersey law and declined to adopt the provisions of section 30 of
the Model Act and section 608(h) of the New York Act which re-
quire at least one-third of the eligible shares to be represented.
On the other hand, this section requires that the provision for a
quorum of less than a majority of shares appear in the certificate of
incorporation, a change from R. S. 14:10-9, which permits it to be
set forth in the by-laws.

The provision in R. S, 14:10-9 that a quorum cannot be more
than a majority has also been eliminated.

The authorization for high quorum requirements will be of
particular utility for the close corporation. For other provisions
of the Revision which will be useful in organization and operation
of the close corporation, see the comment to section 14A :5-12.
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14A:5-10

Voring oF SHARES

SoURCE or REFERENCE

N. J.: R.S.14:10-12
Model Act: §31, 11 (1960)
Other: None
CoMMENT

This section is substantially the same as the first paragraph of
section 31 of the Model Act. Tt is also substantially the same as the
first sentence of R. S. 14:10-12, except that R. S. 14:10-12 permits
a variation from the one-share-one-vote standard to appear in the
by-laws. This section requires that the provision for such a de-
parture appear in the certificate of incorporation,
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14A:5-11

Vores REQUIRED

SoUrRCE or REFERENCE

N. J.: R. S, 14:10-9

Model Act: §30 (1960)

Other: N.Y. Bus. Corp. Law §§ 614 (b) and 617 (b).
CoMMENT

Subsection 14A:5-11(1) is based on the second sentence of
section 30 of the Model Act and section 614 (b) of the New York
Act.

Subsection 14A :5-11(2) is based on section 617 (b) of the New
York Aect.

Subsection 14A:5-11(3) is a corollary to subsection 14A:5-11
(2). It makes explicit what seems to be implicit in the aforemen-
tioned sections of the Model Act and the New York Aect.

Title 14 does not contain a section, like this, setting forth the
general voting requirement for shareholder action. There is a
provision in R. 8. 14:10-9 authorizing a corporation to provide in
its certificate that wherever Title 14 requires a vote of 24 in interest
of all stockholders or 24 in interest of each class of stockholders
having voting powers, a vote of 24 in interest of the stockholders
present and voting or 24 of each class present and voting, as the
case may be, shall suffice. The statutory standard of the Revision
is based on a percentage of those stockholders present and voting.
Under section 14A :5-12 (Greater Voting Requirements) the corpo-
ration may vary the statutory standard—by increasing the per-
centage of assenting votes required or by changing the standard
to a proportion of issued shares—by appropriate provision in the
certificate of incorporation.

It should be noted that the majority-vote standard of this section
is subject to provisions elsewhere in the Revision which require a
greater percentage of affirmative votes for specific corporate action
to be effective. See section 14A:3-3 (Guaranty Authorized by
Sharcholders); subsection 14A:5-21(5) (Amendment Deleting
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Provision in Certificate as to Control of Directors). In particular,
it should be noted that the two-thirds vote standard of Title 14 has
been retained in modified form (two-thirds of votes cast rather
than of shares issued and outstanding) for corporations organized
prior to the effective date of the Revision as to certain major
organic corporate changes such as charter amendments, para-
graph 14A:9-2(4)(¢); merger or consolidation, subsection
14A:10-3(2) ; sale of assets not in regular course of business, para-
graph 14A:10-11(1)(e¢); dissolution, subsection 14A:12-4(4).
Such corporations, however, are given the option of adopting the
majority-vote standard as to such matters by a charter amendment
adopted by two-thirds of the shareholders.

The Commission believed that the balance of control in many
corporations, particularly closely held corporations, could be
altered, especially in cases where minority stockholders had relied
upon the veto power given to the holders of more than one-third of
the outstanding voting shares of a corporation, if the two-thirds
vote standard were not retained.

For the general voting provision with respect to the election of
directors, see section 14A :5-24,
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14A :5-12
Greater Voring REQUIREMENTS

SOURCE OR REFERENCE

N. J.: None
Model Act: §136 (1960)
Other: Conn. Gen. Stat. Rev. § 33-329(¢) (1961).

COMMENT

Subsection 14A :5-12(1) is taken from section 136 of the Model
Act. Tt has no counterpart in Title 14. Our courts have held that
under Title 14 statutory requirements as to the shareholder vote
necessary to authorize particular transactions could not be in-
creased by provision in the certificate of incorporation. FE. g.,
Clausen v, Leary, 113 N. J. ¥q. 324 (Ch. 1933). But see Katcher v.
Ohsman, 26 N. J. Super. 28 (Ch. Div. 1953).

Greater-than-statutory voting requirements will be of primary
interest to the principals of close corporations. The Commission
could see no public policy in preventing such principals from
organizing their internal controls as if they were doing business
as a partnership, particularly since that is the way in which the
prineipals of most close corporations view their relationship. For
other provigions of the Revision which will be of particular utility
in the organization and operation of the close corporation, see sec-
tion 14A :5-6 (Action by Shareholders Without a Meeting) ; section
14A:5-9 (Quorum of Sharcholders); section 14A:5-21 (Agree-
ments as to Voting; Provision in Certificate of Incorporation as to
Control of Directors); section 14A:6-2 (Number of Directors);
section 14A :6-7 (Quorum of Board of Directors and Committees;
Action of Directors Without a Meeting); section 14A:7-12
(Transfer of Shares and Restrictions on Transfer); section
14A :12-5 (Dissolution Pursnant to Provision in Certificate of In-
corporation),

Subsection 14A:5-12(2) is based on section 33-329(c) of the
Connecticut Act. It is designed to protect a higher-than-statutory
voting provision from being amended out of the certificate of in-
corporation by a vote less than the vote required by the provision
itself. So, for example, a provision in the certificate of incorpora-
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tion requiring the vote of the holders of at least 75% of all out-
standing shares for authorization of a merger could not be
amended unless the holders of at least 75% of all outstanding
shares voted in favor of the amendment. Note that a vote higher
than that statutorily prescribed for amendments is not required
to add a provision permitted by this section, unless, of course, the
certificate of incorporation so requires. This is in contrast to the
approach of the New York Act (N.Y. Bus. Corp. Liaw § 616 (b))
which requires the vote of the holders of at least 24 of all outstand-
ing shares to add, change or delete a higher-than-statutory pro-
vision, unless the certificate of incorporation expressly requires
more than a 24 vote to amend a higher-than-statutory voting pro-
vision.

The utility of a provision such as that in subsection 14A :5-12(2)
is illustrated by Warren v. 536 Broad St. Corp., 4 N. J. Super.
584 (Ch. Div. 1949), aff’d, 6 N.J. Super. 170 (App. Div. 1950)
where the court assumed the validity of a charter provision re-
quiring approval by holders of 75% of outstanding shares for any
lease, mortgage or sale of corporate real estate but held that the
provision could be amended by vote of 24 in interest of share-
holders in compliance with R. S. 14:11-2.
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14A :5-13

Srares Owxep or CoXxTROLLED BY THE (CORPORATION
Nor VoreEp or CounNTED

SourcE orR REFERENCE

N.J.: R.S. 14:10-8
Model Act: § 31, 2 (1960)
Other: N.Y. Bus. Corp. Law § 612(b)

CoMMENT

This section clarifies R.S. 14:10-8 by adding the provision
respecting the voting of stock held by another corporation. This
section is based on paragraph 2 of section 31 of the Model Act.
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14A :5-14
Suares Herp By ANoraeEr CORPORATION

SoUurcE OrR REFERENCE

N.J.: P. 1. 1948, c. 67, § 87 (C. 17 :9A-87)

Model Act: §31, 15 (1960)

Other: N.Y. Bus. Corp. Law § 612(g).
CoMMENT

This seetion has no counterpart in Title 14. It is similar to C.
17 :9A-87 and follows the provisions of the Model Act and the New
York Aect except that it does not require by-law or resolution
authorization for the officer or agent who votes the shares on behalf
of the corporation. The Commission believed that the burden of
ensuring that shares owned by a corporation are properly voted
by a person authorized to vote such shares should be on the cor-
poration and that a proxy or ballot signed in the name of a corpora-
tion should be presumed to have been duly authorized and should
be counted, at least until properly challenged by someone purport-
ing to represent the corporation.
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14A :5-15
Smares Hewp by Fipuciaries

SoUrcE ok REFERENCE

N.J.: R.S. 14:10-7; P.L. 1948, c. 67, §89 (17:9A-89)
(Supp. 1955)

Model Act: §31, Ts6-7 (1960)
Qther: None

CoMMENT

This section re-enacts the substance of R.S. 14:10-7. The pro-
vision for voting rights without transfer into the name of the
fiduciary is confirmatory of the New Jersey cases, at least insofar

as executors and trustees are concerned. See Elevator Supplies
Co., Inc. v. Wylde, 106 N. J. Eq. 163 (Ch. 1930).

Paragraphs 6 and 7 of section 31 of the Model Act provide that
administrators, executors, guardians and conservators may vote
without transfers into their names, but a trustee may not vote
unless the shares have been transferred.

The provision of this section respecting shares held jointly by
fiduciaries has no counterpart either in Title 14 or the Model Act.
It is patterned after Section 89 of The Banking Act of 1948 (C.
17:9A-89).
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14 A :5-16
Suares Heup JoinrLy or a8 Tenants 18 ComMoN

Source or REFERENCE

N..J.: P. L. 1948, ch. 67, § 88 (C. 17:9A-88)

Model Act: None

Other: Conn. Gen. Stat. Rev. § 33-311a(f) (1961)
COMMENT

This section has no counterpart in Title 14. It is derived from
section 88 of The Banking Act of 1948 (C. 17:9A-88).

64




You're viewing an archived copy from the New Jersey State Library.

14A :5-17

Vorineg oF PLEDGED STOCK

SOURCE OorR REFERENCE

N.J.: R.S. 14:10-7
Model Act: §31, 78 (1960)
Other: N.Y. Bus. Corp. Law § 612(e)

COMMENT

This section follows the New York Act and the Model Act by
providing that a pledgor shall be entitled to vote his pledged stock
only so long as the stock has not been transferred into the name of
the pledgee. Tt changes New Jersey law (R. S. 14:10-7) which pro-
vides that the owner of pledged stock shall be entitled to vote such
stock, even if the transfer to the pledgee has been registered on
the books of the issuing corporation, unless in the transfer the
pledgor has expressly empowered the pledgee to vote the stock.
This change is consistent with section 12A :8-207 of the Uniform
Commercial Code which authorizes an issuer of a security to
recognize the registered owner of a security as the person ex-
clusively entitled to vote. The Commission believed that the ques-
tions of voting and other rights in pledged stock would be best left
as a matter of contract between pledgor and pledgee and that, as a
matter of policy, it would be unwise to burden issuers with the duty
of determining what is and what is not pledged stock and making
appropriate notations as to the voting rights of such stock.
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14A :5-18
Waex Repeemasre Smares No Loneer Extitiep 1o Vore

Source or REFERENCE

N.J.: None
Model Act: $31, 19 (1960)
Other: None

CoMMENT

This section repeats verbatim the last paragraph of section 31
of the Model Act.

The section has no counterpart in Title 14; however, it gives
statutory sanction fo a practice widely followed in New Jersey.
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14 A :5-19
Proxy Vorixg

Sovurce or REFERENCE

N.J.: R.S. 14:10-9; 14:10-12; P. L. 1948, c¢. 67 §90 (C.
17:9A-90)
Model Aect: §31, 3 (1960)
Other: N.Y. Bus. Corp. Law § 609(a).
COMMENT

The first sentence of this section is taken from section 609(a) of
the New York Act. The remainder of the section is, for the most
part, derived from Section 90 of The Banking Act of 1948 (C.
17:9A-90) and is similar to the New York Aect.

The self-executing provision limiting the life of a proxy to 11
months unless a longer period is provided, has no counterpart in

Title 14.

The Commission thought it inadvisable to attempt to define the
term ‘‘coupled with an interest’’ in connection with irrevoecable
proxies. The risk of adopting a definition that might prove too
inclusive or not inclusive enough, was deemed great enough to
leave the definition to the courts in particular cases.

Subsection 14A :5-19(2) has no counterpart in New Jersey law.
It gives statutory sanction to a practice which has been widely
followed for many years.
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14A:5-20
Vorive Trust

Source 0rR REFERENCE

N.J.: R.S.14:10-10
Model Aet: §32 (1960)
Other: Del. Code Ann. tit. 8, §218(b); S.C. Code Ann.

§12-16.16(f) (Supp. 1966).

CoMMENT

The first sentence of subsection 14A:5-20(1) is derived from
section 32 of the Model Act, but follows substantially the provision
of R.S. 14:10-10. The 21-year period of effectiveness exceeds the
period limited by R. S. 14:10-10 and section 32 of the Model Act,
both of which impose a maximum period of 10 years. The second
sentence of subsection 14A :5-20(1) is derived from R. S. 14:10-10,
and the third sentence is taken from section 32 of the Model Act
and R. S. 14:10-10.

The Commission believed that there was no compelling reason
to follow the 10-year limitation imposed by Title 14. Several other
states presently permit a duration of greater than 10 years. See
Cal. Corp. Code §2231 (21 years); Iowa Code Ann. §496A-32
(20 years); Minn. Stat. Ann. § 301.27 (15 years); Nev. Rev. Stat.
§ 78.365 (15 years).

Subsection 14A:5-20(2) is taken from R.S. 14:10-10. The first
part of subsection 14A :5-20(3) is also taken from R. S. 14:10-10,
while the remainder is new.

Subsection 14A :5-20(4) gives legislative sanction to a common
practice heretofore followed. Note that subsections 14 A :5-20(1)
and 14A :5-20(4) require filing with the corporation of an executed
counterpart of the voting trust agreement and the extension agree-
ment, respeectively. This changes the proecedure under R.S.
14:10-10, which required the filing of an unexecuted copy of the
voting trust agreement.

Subsection 14A:5-20(5) is based on section 12-16.16(f) of the
South Carolina Aect.

It should be noted that the holders of voting trust certificates are
accorded rights of inspection under section 14A :5-28 and the right
to bring derivative actions under section 14 A :3-6.
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14A:5-21
AGREEMENTS a8 10 VOTING ; PROVISION IN
CERTIFICATE OF INCORPORATION

A8 1o CoNTrOL OF DIRECTORS

SoUurcE OR REFERENCE

N.J.: None
Model Act: None
Other: N.Y. Bus. Corp. Law § 620,

CoMMENT

Subsection 14A:5-21(1) authorizes the so-called stock pooling
agreement. It is based on section 620(a) of the New York Act.
There is no similar provision in Title 14. However, our courts have
upheld the validity of stock pooling agreements when such agree-
ments have been untainted by provisions designed to control the
normal diseretion and powers of the board or to require a higher-
than-statutorily-preseribed vote. E. g., In re Evening Journal
Association, 7 N. J. Super. 360 (Ch. Div. 1950), aff’d, 5 N.J. 142
(1950).

Subsection 14A:5-21(2) authorizes the inclusion of provisions
in the certificate of incorporation for the management of the
corporation by the shareholders (so-called director-control pro-
visiong). It is taken from section 620 of the New York Act, but
differs from the New York Act in the following respects: The New
York Act requires at least a 24 vote of shareholders for an amend-
ment deleting a director-control provision, whereas this section, in
conjunetion with paragraph 14A :9-2(4) (¢), would permit amend-
ment by majority vote, unless, pursuant to section 14A:5-12, the
certificate of incorporation requires a greater vote. In addition,
the New York Act does not contain the provision of subsection
14A :5-21(6) that when a legend appears on a share certificate to
the effect that a director-control provision is contained in the
certificate of incorporation, the holder of the share certificate is
conclusively deemed to have had notice of the provision,

Subsection 14A :5-21(2) has no counterpart in Title 14. In the
absence of such an enabling provision in Title 14, our courts have
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held that agreements among shareholders restrieting the normal
discretion or powers of the board are invalid., E. g., Jackson v.
Hooper, 76 N. J. Eq. 592 (E. & A. 1910). But see Katcher v. Ohs-
man, 26 N. J. Super. 28 (Ch. Div. 1953).

The provisions authorized by subsections 14A:5-21(1) and
14 A :5-21(2) will be of particular utility for the close corporation.
For other provisions of the Revision which might be useful in the
organization and operation of the close corporation, see the com-
ment to section 14A :5-12.
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14A :5-22
IxnraxT SHAREHOLDERS AND BONDHOLDERS

SoURCE OR REFERENCE

N.J.: None
Model Act: None
Other: N.Y. Bus. Corp. Law § 625.

CoMMENT

This section has no counterpart in New Jersey law or in the
Model Act. It is taken almost verbatim from section 625 of the
New York Act.

The Commission considered and rejected a proposal to make
comparable provisions in respect to incompetents.
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14A :5-23
Voring Powsrs or BoNpROLDERS ; RieHT TO INSPECT

SovurcE or REFERENCE

N. J.: R.S. 14:10-10.1

Model Act: None

Other: Del. Code Ann. tit. 8, § 221
CoMMENT

This section is based on R. 8. 14:10-10.1 except for the last
sentence which gives bondholders the inspection rights of share-
holders whenever the bondholders are entitled to exercise voting
rights. The last sentence of the section has no counterpart in Title
14. It is taken from section 221 of the Delaware Act.
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14A :5-24
Evrcrion or Dirscrors; Cuvmurative Vorixe

SourceE or REFERENCE

N.d.: R.S.14:10-13; 14:10-15
Model Act: § 31, 14 (1960)
Other: None

CoMMENT

Subsection 14A:5-24(1) eliminates the requirement of R.S.
14:10-13 that all elections for directors shall be by ballot unless
otherwise provided in the certificate of incorporation. The Model
Act has no provision governing ballots.

Subsection 14A :5-24(2) repeats the substance of the fourth
paragraph of section 31 of the Model Aet and makes no change in
New Jersey law as expressed in R. 8. 14:10-15.

Subsection 14A :5-24(3) is based on R. S. 14:10-13, except that
the provision of R. S. 14:10-13 with respect to the hours of polling
has not been carried over.
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14A:5-25
SELECTION OF INSPECTORS

Source or REFERENCE

N.J.: R.S. 14:10-14; P. L. 1948, c. 67, § 92 (C. 17:9A-92)
Model Act: None
Other: N. Y. Bus. Corp. Law § 610.

CoMmmuNT

Subsection 14A :5-25(6) re-enacts the substantive provisions of
the first two sentences of R. S. 14:10-14, except for the 12-month
disqualification of a candidate who has served as an inspector and
has been elected as a director.

Subsection 14A :5-25(4) was taken from the 1963 amendment to
section 610 of the New York Act, except that subsection 14A :5-25
(4) does not require the requesting shareholder either to be present
in person or be represented by proxy at the meeting.

The remainder of this section incorporates some of the pro-
visions of Secfion 92 of The Banking Act of 1948 (C. 17:9A-92).
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14 A :5-26
Duries or IxsprcTORS

SoURCE Oor REFERENCE
N.J.: R.S. 14:10-6; R. S. 14:10-14; P. L. 1948, c. 67, § 92
(C. 17:9A-92)
Model Act: None
Other: N. Y. Bus. Corp. Law § 611,

COMMENT

This section, which is based upon Section 92 of The Banking Act
of 1948 (C. 17:9A-92) and section 611 of the New York Act,
catalogues and clarifies the powers of inspectors of election. It is
much more comprehensive than the Title 14 provisions.

The provision of R. S. 14:10-6 that the inspectors shall refer to
the stock books to ascertain who are stockholders, and that, in case
of discrepancy, the transfer books shall control, has not been
carried over. See section 14 A :5-8, which establishes the voting list
as prima facie evidence of who is entitled to vote at any meeting.
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14A:5-27
Review or ELEcTIONS BY SUPERIOR COURT

SovrcE or REFERENCE

N.J.: R.S. 14:10-16

Model Act: None

Other: Del. Code Ann. tit. 8, §225; N.Y. Bus. Corp. Law
§ 619,

CoMMExRT

This section re-enacts present law. The changes from R. S,
14:10-16 are formal only.
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14A:5-28
Books axp Recorps ; RigaT 0oF INSPECTION

Source or REFERENCE

N.J.: R.S. 14:5-1; 14:5-1.1; P.L. 1968, c. 168 (C.
Model Act: §46 (1960)
Other: N.Y. Bus. Corp. Law § 624.

COMMENT

Subsection 14A:5-28(1) is based upon Title 14 and the first
paragraph of section 46 of the Model Act. The last sentence of sub-
section 14A:5-28(1) is taken from section 624 of the New York
Act. The Commission believes that subsection 14A:5-28(1) is
broadly enough expressed to make specific re-enactment of R. S.
14 :5-1.1 unnecessary.

Subsection 14A :5-28(2) has no counterpart in Title 14. It is
based on the last paragraph of section 46 of the Model Act. The
Model Aect refers simply to ‘“financial statements,”” whereas sub-
section 14A :5-28(2) specifies the balance sheet, the profit-and-loss
statement and the surplus statement.

Subsection 14A :5-28(3) has no counterpart in Title 14. Tt is
based on the second paragraph of section 46 of the Model Aect.
However, the Model Act requires a person who has not been a
shareholder of record for 6 months to be the holder of, or to be
authorized by the holders of, at least 5% of all outstanding shares.
Subsection 14A:5-28(3) requires only 5% of the outstanding
shares of any class.

Subsection 14A :5-28(4) is based on the fourth paragraph of
section 46 of the Model Act.

The third paragraph of section 46 of the Model Aect, which pro-
vides for the imposition of a penalty against an officer or agent of
a corporation for refusing a shareholder access to books and
records, has not been included in the Revision. The Commission
also did not carry R. S. 14:5-2 over into the Revision.
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Subsection 14A :5-28(5), giving the holders of voting trust
certificates the same rights of inspection as shareholders, is
derived from section 624 of the New York Act.

Note that under section 14A:5-23, bondholders have the in-
spection rights provided in this section whenever they are entitled,
pursuant to provision in the certificate of incorporation, to exer-
cise voting powers.
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14A :5-29
Pregmprive RicaTs

SourcE or REFERENCE

N. J.: R.S. 14:8-17

Model Act: §24 (1960)

Other: Del. Code Ann. tit. 8, § 102(b) (3)
CoMMENT

Subsection 14A :5-29(1} is based on alternative section 24 of the
Model Act. R.S. 14:8-17 accords preemptive rights to share-
holders unless such rights are negated in the certificate of incor-
poration or in by-laws adopted by 24 in interest of each class of
sharcholders. This section establishes the rule that there shall be
no preemptive rights unless they are provided for in the certificate
of incorporation. Similar provisions are contained in the Cali-
fornia, Indiana, Massachusetts, Oklahoma and Pennsylvania
statutes.

Subsection 14 A :5-29(2) preserves existing preemptive rights in
corporations organized prior to the effective date of the Revision.
A similar provision is contained in the Delaware Act. The Com-
mission believed it was desirable to refain preemptive rights for
such corporations for the same reasons it was desirable to retain
the two-thirds shareholder voting standard for major organic
corporate actions. See comment to section 14A :5-11.
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14 A :5-30

LIABILITY oF SUBSCRIBERS AND SHAREHOLDERS

Source or REFERENCE

N.J.: R. S. 14:8-13
Model Aet: §23 (1960)
Other: N.Y. Bus. Corp. Law § 628.

COMMENT

Subsection 14A:5-30(1) re-enacts 14:8-13, but specifies with
greater particularity the amount which a holder or subseriber may
be called upon to pay. The subsection represents an amalgam of
R.S. 14:8-13, the first paragraph of section 23 of the Model Act
and section 628(a) of the New York Act.

Subsection 14A :5-30(2) is derived, without substantial change,
from the third paragraph of section 23 of the Model Act. The
subsection has no counterpart in Title 14. There do not appear to

be any reported New Jersey decisions involving the subject matter
of subsection 14A :5-30(2).

Subsection 14A :5-30(3) has no counterpart in Title 14. That
part of the subsection ending with the comma is taken from the
second paragraph of section 23 of the Model Act. The portion
following the comma is based on section 628(b) of the New York
Act. The section is confirmatory of the New Jersey common law.
E.g., See v. Heppenheimer, 69 N.J. Eq. 36 (Ch. 1905); Faston
Nat’l Bank v. American Brick & Tile Co., 69 N.J. Eq. 326 (Ch.
1905), rev’d in part TON. J, Eq. 732 (E. & A. 1906).

Subsection 14A:5-30(4) has no counterpart in Title 14. It is
taken from the fourth paragraph of section 23 of the Model Aect.

As to the consideration for which shares may lawfully be issued
upon exercise of a conversion privilege, see the text of, and com-
ments to, subseetions 14A :7-4(5) and 14A:7-9(6).
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14 A :6-1
Boarp or Direcrors

SourcE or REFERENCE

N. J.: R.S.14:7-1; 14:7-2

Model Act: §33 (1960)

Other: Del. Code Ann. tit. 8, § 141(a)
ComMMmENT

This section enacts the substance of section 33 of the Model Act,
except as noted below. The provisions concerning age and resi-
dence of directors have no counterpart in Title 14, but are prob-
ably declaratory of the common law. The provision that directors
need not be shareholders changes existing statutory law. R.S.
14:7-2 requires that directors be bona fide shareholders of the
corporation or of another corporation owning at least 256% of the
outstanding stock of the corporation.

The words ‘‘except as in this Act or in its certificate of incor-
poration otherwise provided’’ have no counterpart in the Model
Act or in Title 14. They are patterned after section 141(a) of
the Delaware Act. Together with paragraph 14A :2-7(1) (f), these
words mean that provisions in the certificate of incorporation are
not unlawful if they restrict the discretion or powers of the Board
in the management of the business or conduct of the affairs of the
corporation, unless they are prohibited by this Act or by other
statute law. See Katcher v. Ohsman, 26 N. J. Super 28, 97 A. 2d
180 (Ch. Div., 1953) which illustrates that some restrictions upon
the Board are permissible without explicit authorization in the
statute. See also Lowng Park, Inc. v. Trenton-New Brunswick
Theatres Co., 297 N. Y. 174, 77 N. E. 2d 76 (1948), construing New
Jersey law, holding invalid an agreement vesting the Board’s man-
agement powers in a named manager. In any case in which there
is doubt as to the validity of a restriction imposed by the cer-
tificate, the unanimous consent procedure set forth in subsection
14A :5-21(2) should be employed.

Sections 14A:6-9 and 14A :6-15 permit delegation of authority
by the board of directors to committees by provisions in the by-
laws, and to officers by resolution or by-laws provisions.
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14A :6-2

NuMBEr oF DIRECTORS

SOURCE Ok REFERENCE

N.J.: R. S. 14:3-1; 14:7-1

Model Act: § 34 (1960)

Other: N.Y. Bus. Corp. Law § 702
CoMMENT

This section follows present law by authorizing one or two
directors where there are only one or two shareholders and by
providing that the by-laws shall specify the number of directors,
subject to any provisions in the certificate of incorporation.

The provision authorizing one- or two-director boards will be of
particular utility for the close corporation. For other provisions
of the Revision which will be useful in the organization and opera-
tion of the close corporation, see the comment to section 14A :5-12.
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14A :6-3
Tery or Dirrcrors

Sounrce or REFERENCE

N.J.: R.S. 14:7-1
Model Act: ¢34 (1960)
Other: None
CoMMENT

This section is substantially the same as the last three sentences
of section 34 of the Model Act. The provision for resignation of a
director expresses what is generally assumed to be the common law
of New Jersey.
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14A :6-4

CrasstricaTioN oF DIrECTORS ; RESTRICTION
or Ricuar 1o CHOOSE DIRECTORS

SoURCE OB REFERENCE

N.J: R.S. 14:7-3
Model Aect: §35 (1960)
Other: None,
CoMMENT

The first sentence of subsection 14A :6-4(1) re-enacts the pro-
visions of the first paragraph of R. S. 14:7-3. The second sentence
of subsection 14A:6-4(1) is derived from the last sentence of sec-
tion 35 of the Model Act. Subsection 14A:6-4(1) does not limit
classification of directors to the extent limited by the Model Act.
The Model Act permits classification of directors only when the
board of directors consists of 9 or more members, limits the classi-
fication to 3 elasses, and requires that each class be as nearly equal
in number as possible.

Subsection 14A:6-4(2) re-enacts the provisions of the second
paragraph of R. S. 14.7-3.

It is often the practice to include in the certificate of incorpora-
tion provisions authorized by both subsections 14A:6-4(1) and
14A :6-4(2), so that there is a staggered board the different classes
of which are elected by different classes of shareholders.
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14A:6-H
Vacaxocies aNp Newry COreatiép DIRECTORSHIPS

SoURCE OR REFERENCE

N.J.: R.S. 14.7-7
Model Act: §36 (1960; Supp. 1966)
Other: Del. Code Ann. tit. 8, §223; Wyo. Stat. Ann.

§17-36.35 (Supp. 1961)

CoMMENT

Subsection 14A :6-5(1) re-enaects R. S. 14:7-7 and adds the pro-
vision, taken from section 36 of the Model Act, for a majority
vote even if there is less than a quorum of the board.

Subsection 14A:6-5(2) is the same as section 223(d) of the
Delaware Act.

Subsection 14A :6-5(3) is based on the 1962 amendment of the
last sentence of section 36 of the Model Act. However, the Model
Act authorizes the board to fill a vacancy resulting from a newly-
created directorship, without any enabling provision in the certifi-
cate of incorporation or by-laws. Subsection 14A :6-5(3) requires
the shareholders to fill such a vacaney unless the certificate or a
by-law adopted by the shareholders authorizes the board to do
so. As it read prior to 1937, R. S. 14:7-7 has been interpreted by
our courts to prohibit the filling of newly-created directorships
by the board. In re Griffing Iron Co., 63 N. J. 1.. 168 (Sup. Ct.
1898), aff’d 63 N.J.L. 357 (K. & A. 1899). Query whether the
substitution in 1937 of the words ‘“however caused’’ for ‘‘by death,
resignation, removal or otherwise’’ was intended to overrule or
codify the holding of the Griffing case. Note that pursuant to sub-
section 14A :2-9(2), the initial by-laws of a corporation adopted
by the board at its organization meeting are deemed adopted by
the shareholders for purposes of the Revision.

Subsection 14A:6-5(4) is taken from section 17-36.35 of the
Wyoming Act. Arkansas has a similar provision in its statute
(Ark. Stat. Ann. § 64-303B (1966)).
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14A :6-6
Removar or DIRECTORS

SoUrcE OR REFERENCE

N.J.: None
Model Aect: §36A (1960)
Qther: None

COMMENRT

This section is based on section 36A of the Model Act. It has
no counterpart in Title 14. It differs from the Model Act in pro-
viding for shareholder removal of directors without cause only if
the certificate of incorporation so provides.

Prior to 1937, the precursor of R. S. 14:7-7, dealing with vacan-
cies on the board, expressly referred to vacancies resulting from
removal, but did not specify by whom or under what conditions a
director could be removed. To the extent that it authorizes share-
holder removal of directors without cause if the certificate of
incorporation adopted by the shareholders so provides, this sec-
tion changes present New Jersey law. Under present New Jersey
common law, shareholders may remove a director for cause and
after a hearing, but not arbitrarily, and this power of removal may
be delegated by the shareholders to the directors. Costello v.
Thomas Cusack Co., 96 N.J. Eq. 90, 92 (Ch. 1922), aff’d on other
grounds, 94 N. J. Eq. 423 (E. & A. 1923).

Note with regard to subsection 14A :6-6(3) that under subsection
14A :2-9(2) the initial by-laws of a corporation adopted by the
board at its organization meeting are deemed adopted by the
shareholders for purposes of the Revision.
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14A:6-7

QuoruM oF Boarp or Dmecrors axp COMMITTEES;
Acrion oF Directors WitHOUT A MEETING

SoURCE 0B REFERENCE

N.J.: None
Model Act: §§37 (1960), 33A (Supp. 1966)
Other: Del. Code Ann. tit. 8, §141(b) and (g); Pa. Stat.

Ann. tit. 15, § 2852-402(5) (Supp. 1966).

CoMMENT

This section has no counterpart in Title 14. The first sentence
of subsection 14A:6-7(1) is derived from the Delaware Aect. It
is consistent with the New Jersey cases, which hold that a majority
of all the members of the board of directors is necessary to con-
stitute a quorum in the absence of some other provision of the
certificate of incorporation or by-laws. Freidus v. Kaufman, 35
N. J. Super. 601, 610 (Ch. Div, 1955), aff’d, 36 N.J. Super. 321
(App. Div. 1955). The same rule applies to a committee of the
board of directors. Metropolitan Telephone Co. v. Domestic Tele-
graph Co.,44 N. J. Eq. 568 (E. & A. 1888).

The exception appearing at the end of the first sentence of sub-
section 14A :6-7(1), to the effect that when a board comsists of
only one director that one director constitutes a quorum, was added
to this section by the Commission.

The second sentence of subsection 14A:6-7(1) is derived from
section 37 of the Model Aet. This, too, is consistent with existing
New Jersey case law. See Freidus v. Kaufman, supra; Metropoli-
tan Telephone Co. v. Domestic Telegraph Co., supra. The require-
ment in the second sentence of subsection 14A :6-7(1) that direc-
tors must act while “‘present at a meeting’’ continues existing law.
Audenried v. East Coast Milling Co., 68 N.J. Eq. 450 (Ch. 1904).

Subsection 14A:6-7(2) is derived from the Delaware Act. It
differs from section 39A of the Model Act in that it permits the
consents to be executed after, as well as before, the action voted
upon; it does not require a consent to be signed; and, by use of
the plural, ‘‘consents?’’, it makes it elear that more than one docu-
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ment may be used to evidence the consent of the entire board. The
Commission believes that these changes are realistic and reflect
the exigenecies of modern corporate practice. Under this provision,
for instance, an executive of a corporation, the board of which is
geographically diversified, would probably feel safe in taking emer-
gency action requiring board approval on the basis of telephonie
consents to be subsequently followed up by written consents by
telegram or cable.

Subsection 14A :6-7(2) represents a departure from present New
Jersey law as expressed in cases such as dudenried v. East Coast
Milling Co., supra. It should be noted that P. 1. 1964, ¢. 177 § 1
(C. 14:10-9.1), permits action by consent of stockholders in lieu
of a meeting.

The high quorum requirements permitted by subsection
14A:6-7(1) and the unanimous written waiver in lieu of a direc-
tors’ meeting permitted by subsection 14A :6-7(2) will be of par-
ticular utility for the close corporation. For other provisions of
the Revision which will be useful in the organization and operation
of the close corporation, see the comment to section 14A :5-12.
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14A :6-8

Errrcr or CoMmMoX DIRECTORSHIPS AND
Direcrors’ Personan IXTEREST

SOURCE oR REFERENCE

N. J.: None
Model Act: §33 (1960)
Other: Cal. Corp. Code § 820; Del. Code Ann, tit. 8, § 144;

N.Y. Bus. Corp. Law § 713; Ohio Rev. Code Ann.
§1701.60 (Page 1964); Wis. Stat. Ann. §180.31
(1957).

CoMMENT

Subsections 14A :6-8(1) and 14A:6-8(2) of this section have
been adapted from section 820 of the California Acet and have no
counterpart in Title 14. Substantially similar provisions are con-
tained in the New York and Delaware Acts. The rule presently
in effect in New Jersey is that any contract or other transaction
between a corporation and one or more of its directors is voidable
at the election of the corporation unless the party seeking to en-
force the contract or transaction demonstrates by clear and con-
vincing proof that it is honest, fair and reasonable. Abeles v.
Adams Engineering Co., Inc., 35 N.J. 411, 428429 (1961). The
Commission believed that this rule operates harshly in many cases,
and that the rule stated in this section would eliminate the in-
equities and uncertainties caused by the present rule, leaving un-
disturbed the power of the courts to deal with such matters under
general equitable principles.

Subsection 14A :6-8(2) provides that common or interested di-
rectors may be counted in determining the presence of a quorum
at a meeting of the board or a committee thereof which authorizes,
approves or ratfifies a contract or transaction deseribed in sub-
section 14A :6-8(1). This represents a change in the case law of
New Jersey. Metropolitan Telephone Co. v. Domestic Telegraph
Co.,44 N. J. FEq. 568 (E. & A. 1888) ; Hill Dredging Corp. v. Risley,
18 N.J. 501, 534 (1955).

Subsection 14A :6-8(3) is derived from seetion 33 of the Model
Act and is similar to the Ohio and Wisconsin Aets. It is, however,
broader than the Model Act, which provides only that the board
shall have authority to fix compensation of directors unless other-
wise provided in the certificate of incorporation.

89



You're viewing an archived copy from the New Jersey State Library.

14A:6-9
Execurive CommiTTEE; OTHER COMMITTEES

SOURCE Or REFERENCE

N.J.: R.S. 14:7—4; P. L. 1948, c. 67, § 108 (C. 17:9A-108)
Model Act: ¢ 38 (1960)
Other: Del. Code Ann. tit. 8, § 141(c)

CoOMMENT

Subsection 14A:6-9(1) is based upon section 38 of the Model
Act. It defines with greater particularity than that found in Title
14 the powers which may be exercised by the executive and other
committees. The limitations imposed by subsection 14A :6-9(1) on
the exercise of powers by committees are based, in part, on section
108 of The Banking Act of 1948 (C. 17:9A-108).

Subsection 14A :6-9(2) has no direct statutory counterpart. It
gives the board flexibility in controlling the committees created
by it. Compare section 141(c) of the Delaware Act.

Subsection 14A :6-9(3) is also based on C. 17:9A-108.
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14A:6-10
Prace axp Noticr or Direcrors’ MEETINGS

SourCcE or REFERENCE

N.J.: R.S.14:10-4

Model Act: §§39 (1960); 137 (1960)

QOther: N. C. Gen. Stat. § 55-28(c) (1965)
CoMMENT

Subsection 14A:6-10(1) is based on the second paragraph of
R.S. 14:10-4 and section 39 of the Model Act. R.S. 14:3-3.1,
which expressly permits the directors to have an office outside of
the State, has not been carried over into the Revision because the
Commission believed that the corporation would have such power
without express statutory authorization.

Subsection 14A :6-10(2) is primarily based on sections 39 and
137 of the Model Act. Title 14 has no provision as to notice of
directors’ meetings. The provisions in subsection 14A :6-10(2)
that (a) subject to contrary provisions in the by-laws, notice need
not be given of a regular meeting of the board and that (b) notice
shall be given of special meetings of the board are consistent with
the general common law rule. This provision should be contrasted
with the analogous provision relating to shareholders’ meetings.
Subsection 14A :5-4(1) requires notice of regular as well as spe-
cial meetings of shareholders.

The provision in subsection 14A:6-10(2) concerning waivers of
notice is based on section 137 of the Model Act. Tt is consistent
with the common law of this State to the extent that it aunthorizes
a waiver executed before the meeting to which it relates. To the
extent that subsection 14A :6-10(2) authorizes a waiver of notice
executed after the meeting, it changes the common law of New
Jersey. E.g., Holcombe v. Trenton White City Co., 80 N, J. Eq. 122
(Ch. 1912), aff’d, 82 N. J. Eq. 364 (E. & A. 1913); Hill Dredging
Corp. v. Risley, 18 N. J. 501 (1955). The provision that attendance
by a director at a meeting without protesting lack of notice con-
stitutes a waiver of notice is probably consistent with the common
law of New Jersey. Cf. Weinburgh v. Union Street Railway Ad-
vertising Co., 55 N. J. Eq. 640 (Ch. 1897).
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Note that unless the by-laws otherwise require, the purposes
of a directors’ meeting need not be stated in the notice of meeting.
This approach should be contrasted with the analogous provision
relating to shareholders’ meetings. Subsection 14A:5-4(1) re-
quires that the purposes of the meeting be specified in the notice
to shareholders,

The provision of subsection 14A :6-10(2) relating to notices of
adjourned meetings of directors is derived from section 55-28(c)
of the North Carolina Act. It is confirmatory of the general com-
mon law rule. See 2 Fletcher, Corporations § 401 (rev. ed. 1954).
There is no counterpart in either Title 14 or the Model Act.
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14 A :6-11
Loaxs 1o OFFICERS OR EMPLOYEES

SoUrRCE 0rR REFERENCE

N.J.: R.S. 14:8-10

Model Act: ¢§42 (1960)

Other: Del. Stat. Ann. tit. 8, § 143
COMMENT

This section authorizes loans and other forms of assistance to
officers and other employees. It is similar to section 143 of the
Delaware Act, but unlike that provision, if the officer or other
employee is a director of the corporation, the loan or other form
of assistance must be authorized by the certificate of incorporation
or a by-law adopted by the shareholders and by a majority of the
entire board. The section changes New Jersey law., R. S. 14:8-10
prohibits the making of loans to officers and shareholders and pro-
vides that if such a loan is made the officers who made or con-
sented to it shall be liable, to the extent of such loan and interest,
for all debts of the corporation until repayment of the loan.

The Commission believed that the last sentence of this section,
permitting such loans to be with or without interest or security,
recognizes and is consistent with the broad programs of employee
incentives which have been adopted by many corporations.

Section 42 of the Model Act prohibits loans to officers or direc-
tors. It also prohibits loans secured by the corporation’s own
shares.

Note that under subsection 14A:2-9(2) the initial by-laws of
a corporation adopted by the board at its organization meeting
are deemed adopted by the shareholders for purposes of the Revi-
sion.
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14A :6-12

Liasmrry or DirecTors 1N CErRTAIN (CASES

SoURCE OR REFERENCE

N.J.: R.S.§§14:8-10; 14:8-19; 14:13-6

Model Act: §43

Other: N.Y. Bus. Corp. Law § 719(d)
CoMMENT

Paragraph 14A:6-12(1) (a) is a combination of section 43(a)
of the Model Act and R. S. 14:8-19.

Paragraph 14A :6-12(1) (b) is a combination of section 43(b)
of the Model Act and R. S. 14:8-19.

Paragraph 14A :6-12(1) (c¢) enacts section 43(¢) of the Model
Act, except that it adds the words ‘‘or barred by statute or other-
wise’”.

Paragraph 14A:6-12(1) (d) departs from R.S. 14:8-10 which
makes officers liable for making loans to stockholders or officers,
but makes no provision in respect to loans to directors. It also
differs from section 43(d) of the Model Act, which makes directors
liable for making a loan secured by shares of the corporation.

Subsection 14A:6-12(2) has no counterpart in Title 14. Tt is
based on section 43 of the Model Act but is similar to the Joint
Tortfeasor’s Contribution Law, P. L. 1952, ¢. 335.

Subsection 14A:6-12(3) is based partly upon section 43 of the
Model Act and partly on section 719(d) of the New York Act.

Subsection 14A:6-12(5) carries forward the 6-year limitation
on actions contained i R.S. 14:8-19, but makes the limitation
applicable to every liability imposed by subsection 14A :6-12(1).
No limitation is presently imposed by New Jersey law on actions
to impose liability upon directors for actions similar to those inter-
dicted by paragraphs 14A:6-12(1) (¢) and 14A:6-12(1) (d).

Section 43(e) of the Model Act, imposing liability on directors
if a corporation commences business before a minimum of $1,000
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has been paid in for shares, has not been carried over into the
Revision.

Subsection 14A :6-12(4) has no exact counterpart in prior law.
It is derived from section 719(e) of the New York Act. To the
extent that it makes good faith and ordinary prudence the test of
liability, it is opposed to R. S. 14:8-19,
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14A:6-13

Liasmuity or DirRECTORS; PRESUMPTION OF
AssexT 1o AcrioNn TaxeN AT A MEETING

SourcE 0r REFERENCE

N.J.: R.S. 14:8-19

Model Act: §43 (1960)

Other: N.Y. Bus. Corp. Law § 719(b)
CoMMENT

This section is based on section 43(e) of the Model Act with
slight changes, the principal ones being the addition of the refer-
ence to any meeting of a committee of the board and the restricting
of the section to a corporate matter referred to in section 14A :6-12.

The section is broader than the similar provision in R. 8. 14:8-19,

The New York Act has a provision, not found in the Model Act,
similar to the last sentence of this section.
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14A:6-14

Liaasinrry or DirgCTORS ; RELIANCE ON
CorroraTE RECORDS

SourcE or REFERENCE

N. J.: None
Model Aect: §43 (1960)
Other: Del. Code Ann. tit. 8 § 141(e) (1967)

COMMENT

~ This section is primarily based on section 43 of the Model Act.
It differs from the Model Act by expressly authorizing reliance
on the opinion of counsel and books of account and written reports
of account represented as correct by the officer in charge thereof,
the president or the officer presiding at the meeting. Section 141 (e)
of the Delaware Act also authorizes reliance on books of account
and reports.

Except where otherwise expressly provided in this section, di-
rectors and any committee designated by the board may rely upon
oral representation,
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14A :6-15

QFFICERS

SoURCE orR REFERENCE

N.J.: R.8.14:7-6
Model Aect: §44 (1960)
Other: Ohio Rev. Code Ann. §$1701.64 (Page 1964); N.Y.

Bus. Corp. Law § 715

CoOMMENT

Subsection 14A:6-15(1) continues R. S. 14:7-6, with these dif-
ferences: (1) R. 8. 14:7-6 requires that the president, secretary
and treasurer shall be chosen by the directors or stockholders, as
the by-laws may direct, while subsection 14A :6-15(1) provides that
the officers shall be elected or appointed by the board unless other-
wise provided in the by-laws; (2) subsection 14A :6-15(1) makes
specific mention of the office of chairman of the board; while R. S.
14:7-6 does not; (3) R.S. 14:7-6 requires that the president be
chosen from among the directors, while subsection 14A :6-15(1)
eliminates that requirement; (4) R.S. 14:7-6 requires that the
secretary take an oath of office and that the treasurer be bonded,
while subsection 14A :6-15(1) eliminates those requirements. The
Commission was of the opinion that, if any of the deleted provi-
sions was deemed desirable in a particular case, adequate provision
could be made in the by-laws.

The provision for election or appointment of officers is based
on section 715 of the New York Act. It departs from the Model
Act which provides for election as the sole method of selection.

Subsection 14A:6-15(2) is derived from the Ohio Act. It was
deemed by the Commission to be superior to the comparable Model
Act provision. It has no counterpart in Title 14.

Subsection 14A:6-15 (3) enlarges upon R. 8. 14:7-6 by making
specific mention of removal and resignation.

Subsection 14A:6-15(4) is derived from the second paragraph
of section 44 of the Model Act. Its purpose is to define the rela-
tionship between the corporation and its officers with respect to
expressed powers. It leaves the question of apparent powers to
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the common law. Accordingly, the case-law protection afforded to
innocent third parties in dealing with corporate officers apparently
clothed with authority will be continued. See, e.g., J. Wiss & Sons
Co.v.H.G.Vogel Co.,86 N. J. L. 618 (E. & A. 1914) ; Ross v. Realty
Abstract Co., 50 N..J. Super. 147, 154-155 (App. Div. 1958).

Section 44 of the Model Act includes agents with officers. The
(Commission deemed it undesirable to adopt this grouping, being
of the opinion that the two groups, officers and agents, should not
be handled together. New York reached a similar conclusion (N.Y.
Bus. Corp. Law § 715). Corporate power to hire agents is set out
in paragraph 14A:3-1(1) (j).
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14 A :6-16
Removar anp Resienation oF OFFICERS; FILLING 0F VACANCIES

SoURCE orR REFERENCE

N.J.: R.S. 14:7-7
Model Act: §45 (1960)
Other: N.Y. Bus. Corp. Law § 716(a)

COMMENT

Subsection 14A :6-16(1) is based on section 45 of the Model Aect
and section 716(a) of the New York Aect. It has no counterpart
in Title 14. The subsection differs from the Model Act in that the
Model Act applies also to the removal of agents. The express right
of the board to remove officers, subject to a right of action if there
is a breach of a contract of employment, is confirmatory of the
common law. In re Griffing Iron Co., 63 N. J. L. 168, 175 (Sup.
Ct. 1898), aff’d, 63 N.J. L. 357 (E. & A. 1899). The general com-
mon law rule has been modified in New Jersey, by the holding
that no cause of action for breach of contract will lie even in the
case of employment for a stated term, if, at the time of employ-
ment, there was a by-law in effect giving the board the power to
remove an officer and employee during the term of employment,
and the officer knew or should have known of such by-law. Cohen v.
Camden Refrigerating & Terminals Co., 129 N. J. L. 519 (E. & A.
1943). Subsection 14A :6-16(1) changes common law as announced
in the Cohen case.

Subsection 14A :6-16(2) has no direet counterpart in Title 14.
Its provisions are consistent with the provisions governing resig-
nation of directors and appearing in section 14A :6-3,
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14A :6-17
Boxps; FacsIMILE SIGNATURES AND SEALS

SoURCE or REFERENCE

N.J.: None
Model Act: None
Other: Conn. Gen. Stat. Rev. § 33-417 (1961).

COMMENT

This section is based on section 33-417 of the Connecticut Act.
It has no counterpart in Title 14 or the Model Act.

This section is consistent with the provisions of section 14A :7-11
concerning signatures and seals on share certificates.
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14A:7-1

AUTHORIZED SHARES

SourceE orR REFERENCE

N.J.: R.S. 14:8-1; 14:8-2
Model Act: §14 (1960)
Other: N.Y. Bus. Corp. Law §501(a); Del. Code Ann. tit.
8, §151
CoMMENT

Any class of shares may be divided into series, by the procedure
provided in section 14A :7-2, whereas under R. S. 14:8-2 such divi-
sion is restricted to nonparticipating preferred or special shares.
No limitation is placed upon the permissible variations among
series except for the common designation of the class and the re-
quirement that all shares of the same class have either the same
par value or no par value. In this respect, the Act is broader than
the Model Act or the New York Act.

The substance of the first paragraph of R.S. 14:8-1 has been
retained, except that the 8% limitation on preferred dividends
has been rejected as obsolete. The Commission considered it un-
necessary to include the second and third paragraphs of R.S.
14:8-1 in this section since the substance of the second paragraph
has been included in section 14A :9-1 and the third paragraph has
been included in subsection 14A :7-4(1). The substance of the first
paragraph of R. S. 14:8-2 has been retained.

Full voting rights must exist either in one class or series or
collectively in two or more.

Subject to possible equitable restraints in appropriate cases,
shares may be classified in all possible ways not inconsistent with
the Act. The enumeration of powers of classification in section
14A:7-1 and elsewhere in the Act is not exclusive. Examples of
permissible categories which are not expressly provided for are
sinking funds, denial of dividends and limitation of liquidation
rights. It is not intended to prohibit the use of nonenumerated
categories in appropriate circumstances. The classification must
not, however, make it impossible to determine which class or
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classes is entitled to the residual dividend or ligquidation rights.
Such rights may reside in one or more (butf less than all) series
within a class.

The Commission felt that the absence of specific definition of
the rights of holders of non-cumulative preferred stock would not
preclude the application of equitable principles such as the divi-
dend credit rule as developed in Bassett v. U.S. Cast Iron Pipe
and Foundary Co., 74 N. J. Kq. 668 (Ch. 1908), aff’d, 75 N.J. Kq.
539, (E. & A. 1909), and sugsequent decisions. See e. g., Sanders
v. Cuba Railroad Co., 21 N. J. 78 (1956) ; Agnew v. American Ice
Co., 2 N. J. 201 (1949).
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14A:7-2
IssUANCE OF SHARES IN SERIES

Source orn REFERENCE

N.J.: R.S. 14:8-2

Model Act: §15 (1960)

Other: N.Y. Bus. Corp. Law §502; Del. Code Ann. tit. 8,
§ 151

CoMMENT

The authorized shares may be divided by board action into
classes, as well as into series, if so authorized by the certificate
of incorporation. The board may likewise be authorized to fix any
characteristic of a class or series, and to change any if no shares
of the affected class or series have been issued.

Subsection 14A :7-2(2), which provides that the certificate of
incorporation may authorize the board to act with respect to series,
is intended to permit a ‘‘blanket’’ authorization in general terms.
Board action under this subsection does not require the approval

of the shareholders or of any series or class of shareholders. See
subsection 14A:9-3(3).

The fourth sentence of subsection 14A :7-2(2) makes plain that
the board has power to act under the subsection without regard
to the prejudicial effect upon outstanding shares, unless the cer-
tificate of incorporation places an express limitation npon the grant
of authority.

Unlike R. S. 14:8-2, this section provides that the certificate
filed with the Secretary of State pursuant to subsection 14A :7-2(4)
is a certificate of amendment of the certificate of incorporation,
as in the New York Aet and the Model Act. For execution and
filing requirements, see section 14A :1-6.
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14A:7-3
SUBSCRIPTIONS FOR SHARES

SoUrcE OrR REFERENCE

N.J.: R.S.14:8-14; 14:8-15
Model Aect: §16 (1960)
Other: N.Y. Bus. Corp. Law § 503; Minn. Stat. Ann. § 301.17

(1947); N. C. Gen. Stat. § 55-43 (1965)

CoMMENT

This section introduces provisions which are new to the statutory
law of New Jersey, but which have been adopted in other juris-
dictions,

Subsection 14A :7-3(1) is adopted from section 16 of the Model
Act and subdivision 2 of section 301.17 of the Minnesota Act. A
preincorporation subscription is made irrevocable for a period of
6 months in order to permit the necessary arrangements for
forming the corporation to proceed securely. After the expiration
of the 6 months, such a subseription may be revoked if no certifi-
cate of incorporation has been filed. Preincorporation subserip-
tions are not accepted automatically by the formation of the cor-
poration, but must be acted upon by the board. When a certificate
of incorporation is filed, whether before or after the expiration of
the 6 months, subseriptions which were not previously revoked
become irrevocable for a 60-day period. If they have not been
accepted by the corporation during this 60-day period, they may
be revoked thereafter at any time without regard to when they
were first made.

Subsection 14A :7-3(2) applies to subsecription agreements the
same Statute of Frauds, including its exceptions, as is provided
by N.J. S.12A :8-319 for a contract for the sale of securities. This
makes irrelevant for this purpose the question whether a subscrip-
tion agreement is a contract for the sale of securities within the
meaning of N.J.S. 12A:8-319. The requirement of a writing for
enforceable subscriptions is widespread. See, e.g., N. Y. Bus. Corp.
Law § 503(b) and N. C. Gen. Stat. ¢ 55-43(b) (1965).

Subsection 14A:7-3(3) is adapted from the Minnesota Act
(Minn. Stat. Ann. § 301.17, subd. 8 (1947)). Paragraph 14A:7-3(a)
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prohibits making the subscriber a holder of any share until it is
fully paid for. Subsection 14A:7-5(2) has the same effect. 4
fortiori, these provisions prohibit the issue of certificates for
shares before full payment.

Paragraphs 14A :7-3(3) (b) and 14A:7-3(3) (¢) provide for the
issue of shares to the subseriber in proportion to his payments
of installments of the subscription obligation. In order to protect
the corporation’s power of sale or rescission under subsection
14A :7-3(5), paragraph 14A:7-3(3) (d) gives the corporation a
possessory security interest in the share certificates which are
registered in the name of the subscriber. The subscription agree-
ment may modify the rights which are provided in paragraphs
14A:7-3(3) (a), 14A:7-3(3) (b), 14A:7-3(3) (c) and 14A:7-3(3)
{d). ?

No attempt has been made to prescribe the proper accounting
treatment of subseription obligations, but upon the issue of shares
to a subsecriber, whether or not he has a remaining subscription
obligation, stated capital must of course be credited in accordance
with section 14A :7-8.

Subsection 14A:7-3(4) is adapted from section 16 of the Model
Act, Tt includes the provision in R.S. 14:8-14 that assessments
on shares shall be on 30 days’ notice unless otherwise provided
in the subscription agreement.

Subsection 14A:7-3(5) builds upon Model Act section 16 and
section 55—43(i) of the North Carolina Act, using remedial con-
cepts developed in the Uniform Commercial Code. Cf. N.J.S.
12A:2-703 et seq., 12A:9-504. The intention is to provide the
corporation with all the remedies it may need to net the subserip-
tion price or damages and no more. Paragraph 14A:7-3(5) (a)
makes explicit the corporation’s right to sue for any amount due.
Paragraph 14A:7-3(5) (b) permits the corporation to sell the
shares subscribed for, to apply the net proceeds to the claim
against the subscriber and to recover any deficiency. The rem-
edies under paragraphs 14A :7-3(5) (a) and (b) are not mutually
exclusive, so long as there is only one satisfaction of the amount
due. The right to sell the shares before payment by the defaulting
subscriber is valuable for a close corporation, because its effective
business existence may depend upon bringing in new participants
to replace a defaulting subscriber and the subscribed shares may
be a significant element of control arrangements. In view of this
primary reason for permitting a resale and deficiency judgment,
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paragraph 14A:7-3(5) (b) prohibits the corporation from pur-
chasing at a sale, unless the subscription agreement otherwise
provides. The corporation has ample remedies under paragraph
14A:7-3(5) (¢) where it desires to retain the shares. The formal
requirements of a resale have been reduced to a minimum, but
good faith purchasers are not affected by the corporation’s failure
to meet even those requirements. The remedy of the affected sub-
seriber is to claim damages for injury shown; perhaps more im-
portant, he will not be liable for any deficiency. Under paragraph
14A:7-3(5) (e), the corporation may elect to cancel the subserip-
tion. In such case, the paragraph explicitly permits it to sue for
damages for breach of contract. Where the corporation has re-
ceived part payments, it may retain them only to the extent that
they do not exceed its damages.

The rules of subsection 14A :7-3(5) may be varied by agreement.

Subsection 14A:7-3(6) deals with the case in which the sub-
seriber has become the holder of some of the shares subseribed
for. So long as the corporation retains the certificates evidencing
such shares, they are subject to a power of rescission, as provided
by paragraph 14A:7-3(3) (¢) and subsection 14A:7-3(5), as a
security to the corporation for the unpaid portion of the subscrip-
tion. If the power of rescission is exercised, the shares are can-
celled. Stated capital is reduced by the cancellation as provided
in section 14A :7-18.

Subsection 14A:7-3(7) is intended fo avoid the result of those
occasional eases which have relieved a subscriber from liability
for the unpaid balance of the price by treating the agreement
as an ordinary contract for the sale of personal property. Under
this Act, the corporation is entitled to the unpaid balance of the
price regardless of its damages and whether or not it is solvent
when it sues. Application of this subsection will make the liability
of post-incorporation and preincorporation subscribers the same.
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14A:7-4
CONSIDERATION FOR SHARES

Source or REFERENCE

N.J.: R.S.14:8-1;14:8-6

Model Act: §&17 (1960); 18 (1960)

Other: N.Y. Bus. Corp. Law § 504 (d) and (g)
CoMMENT

This section is based on section 17 of the Model Aect, but differs
somewhat to attain greater flexibility.

Subsection 14A :7-4(1) substantially follows the last paragraph
of R.S.14:8-1,

Subsection 14A:7-4(2), while covering the same subject matter
as the first paragraph of R.S. 14:8-6, follows section 17 of the
Model Act in empowering the directors to determine the considera-
tion for shares without par value unless the certificate of incor-
poration reserves the right to the shareholders. Where a share-
holder vote is required, a majority vote of shares entitled to vote
will suffice (see subsection 14A:5-11(1)); whereas R.S. 14:8-6
calls for the consent of two-thirds of each class having voling
powers. With respect to the shareholder vote, the Commission
followed section 504(d) of the New York Act, which permits the

shareholders to fix the consideration or to authorize the board to
do so.

Subsections 14A:7-4(3) and 14A:7-4(4) are believed to be con-
sistent with existing New Jersey practice.

Subsection 14A:7-4(5) differs from the Model Act in providing
for convertible bonds as well as convertible shares and in including
explicitly as an element of consideration the stated capital
described in paragraph 14A:7-4(5) (b), following section 504(g)
(3) of the New York Act.

Subsection 14A:7-4(6) is taken from the third paragraph of
section 18 of the Model Act. It restores to the statute a provision
substantially similar to section 49 of the New Jersey Corporation
Act of 1896 (P. L. 1896, c. 185, § 49, p. 294), repealed in 1913 (P. L.
1913, ¢. 15, § 1, pp. 28-29). This subsection is merely a restatement
of common law. See: Holcombe v. Trenton White City Co., 80 N. J.
Eq. 122 (Ch. 1912), aff’d, 82 N. J. Eq. 364 (E. & A. 1913).
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14A:7-5
PaymeENT ror SHARES

Sovrce or REFERENCE

N.J.: R.S. 14:3-9; 14:8-9

Model Aect: ¢§18 (1960)

Other: N.Y. Bus. Corp. Law §§ 504(b) and (i)
COMMENT

The first sentence of subsection 14A:7-5(1) is substantially
similar to the first paragraph of section 18 of the Model Act. The
second sentence of subsection 14A:7-5(1) differs from the second
paragraph of section 18 of the Model Act in that the concept ex-
pressed in the words ‘‘promissory note’’ has been broadened to
include any other obligation, and the prohibition has been
restricted to obligations of the subscriber, as in section 504(b) of
the New York Act. A similar prohibition appeared in the original
1846 Corporation Aect (P.L. 1846, § 27, p. 69) and although the
language was changed in the Revision of 1875 to a form more like
that of R. 8. 14:8-9, the Commission believes that the second sen-
tence of subsection 14A:7-5(1) is consistent with present New
Jersey law. See Donald v. American Smelting and Refining Co.,
61 N. J. Eq. 458, 459 (Ch. 1901), rev’d on other grounds, 62 N.J.
Eq. 729 (E. & A. 1901).

Subsection 14A:7-5(2) is adopted from section 504(i) of the
New York Act. It expresses affirmatively the rights of a subscriber
who has paid the agreed consideration, and by negative implication
1t prohibits the issue of shares for which the entire consideration
has not been received by the corporation. Subsection 14A :7-3(3)
expressly states such a prohibition and it also provides in para-
graph 14A:7-3(3) (b) that payments made in accordance with the
subseription agreement are applied as payment in full for a por-
tion of the shares subscribed for, unless otherwise provided by the
agreement.

Subsection 14A:7-5(2) assumes that the corporation has
received at least the minimum consideration for which the shares
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may be lawfully issued; otherwise, the recipient is liable as pro-
vided in subsection 14A :5-30(1).

The Commission has omitted any provision comparable to R. S.
14:8-16, requiring the making and filing of a certificate of payment
of capital stock. Such a provision was not considered necessary,
and is not generally contained in the corporation laws of other
states or the Model Act.
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14A:7-6

REDEEMABLE SHARES

SoURCE OrR REFERENCE

N.J.: R.S. 14:8-3
Model Act: §14 (1960)
Other: N.Y. Bus. Corp. Law § 512

CoMMENT

Subsection 14A:7-6(1) is a broad grant of power to create
redeemable shares. Unlike section 14 of the Model Act, it does not
restrict redeemability to preferred shares or to shares which are
otherwise special. In this permissive approach, it resembles sec-
tion 512 of the New York Aet, but it goes beyond it by omitting the
requirement of subsection 512(c) of the New York Act that there
be a class of nonredeemable common shares in addition to redeem-
able common shares. The Commission believes that provision for
the redemption of all common shares may be a useful ingredient of
shareholder planning in the close corporation and that the restric-
tions on redemption which are set forth in section 14A:7-16,
together with judicial control over the abuse of the redemption
power, are sufficient protection for all parties in interest. For the
use of shares redeemable at the option of the holder, see subsec-
tions 14A:7-6(3) and 14A:7-6(4). For a restrietion upon a
redemption which would leave outstanding no voting or participat-
ing shares, see paragraph 14A :7-16(5) (¢).

No minimum redemption price is preseribed. The power to
redeem may be exercised by the corporation on a non pro rata
basis, subject to any equitable limitations established by the courts.
Shares may be redeemable in bonds as well as in cash or other
property, but it should be noted that the relative position of such
former shareholders among ereditors is not determined by the
section,

Subsection 14A:7-6(2) explicitly permits shares which are
redeemable at the option of the holder in the case of ‘‘mutual
funds’’ subject to federal regulation.
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Subsection 14A :7-6(3) permits shares which are redeemable at
the option of the holder in a close corporation, as defined therein.
The Commission believes that this provision, which is not now
expressly provided for in New Jersey law, is desirable to enable
careful planning of participations in such essentially ‘‘incorpo-
rated partnerships,’” and affords a technique superior to the pres-
ent practice of reliance on ‘‘buy-sell”” agreements between share-
holders and the eorporation.

A number of provisions contained in R. S. 14:8-3 are eliminated
or dealt with in other sections. The effect of redemption upon
stated capital is governed by sections 14A:7-16 and 14A:7-18.
Financial restrictions upon the exercise of the redemption privi-
lege are stated in section 14A :7-16. The cancellation of redeemed
shares is governed by section 14A :7-18. The provisions of R. S.
14:8-3 for a certificate of retirement of redeemed shares and for
its publication have been eliminated. Seection 14A:7-18 de-
termines whether a certificate has to be filed and provides that
when redeemed shares are cancelled, they are not required to be
eliminated from authorized shares unless the certificate of incor-
poration so provides.
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14A:7-7
SuEare RicrTs anD OpTIONS

SOURCE OrR REFERENCE

N.J.: R.S.14:8-4
Model Act: §18A (Supp. 1966)
Other: N.Y. Bus. Corp. Law § 505; Del. Code Ann. tit. §,
§ 157
CoMMENT

Subsection 14A :7-7(1) substantially follows section 18A of the
Model Act, but adds some clarifying langnage from section 505 of
the New York Act to indicate its nonrestrictive character. Unlike
R. S. 14:8-4, the subsection permits stock rights and options to be
granted by the board, without authorization expressed in the cer-
tificate of incorporation.

Sound corporate practice requires that the board reserve for the
satisfaction of stock rights and options a sufficient number of
authorized shares, whether of unissued or treasury status. In view
of the relatively small number of such shares which are likely to
be required for purposes other than employee or director incentive
plans, as to which see Chapter 8, no requirement of such reserva-
tion has been included in the section.

Subsection 14A:7-7(2) makes this section inapplicable to stock
rights or options which form part of a plan of benefits intended as
an incentive to service or continued service by one or more
directors, officers or employees. Such plans are governed by
Chapter 8 of the Act. Subsection 14A:7-7(2) also limits the aggre-
gate amount of rights and options which may be granted under the
section, as contrasted with those granted under a plan subject to
the provisions of Chapter 8.

Convertible shares are governed by section 14A :7-9 and not by
this section.
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14A:7-8
DeTrrMINATION 0F AMOUNT oF STATED CAPITAL

Sovrcr oR REFERENCE

N.J.: R.S. 14:8-6

Model Act: §19 (Supp. 1966)

Other: N.Y. Bus. Corp. Law § 506
CoMMENT

This section in large part follows section 19 of the Model Act
and section 506 of the New York Act. Subsection 14A:7-8(2)
includes the second paragraph of R. S. 14:8-6 except for the sub-
stitution of 60 days for 30 days. Subsections 14A:7-8(1) and
14A :7-8(3) have no counterpart in the present New Jersey
statutes but in the opinion of the Commission represent no change
in New Jersey law.

Subsection 14A :7-8(2) does not set any minimum consideration
for shares without par value which have a liquidation preference,
nor does it restrict the power of the board to make an alloecation
from the consideration for such shares to capital surplus.

Subsection 14 A :7-8(3), following section 19 of the Model Act,
permits a continuance of the combined earned surplus of parties
to a merger, consolidation or acquisition of assets. Where different
systems of accounting for earned surplus have been employed by
component corporations, earned surplus will have to be recomputed
on a uniform basis to arrive at the aggregate amount. Good faith
estimates will have the same standing asg in the case of the initial
computations of earned surplus which are made under the Act by
corporations which did not previously classify surplus, as provided
in subsection 14A:7-20(4). Any reduction in earned surplus re-
quired by the transaction itself must of course be reflected in the
aggregate, which is net of all such reductions.

Subsection 14A:7-8(4) is broader than the provision in R. S.
14.:8-6 in that it expressly permits the transfer of all the surplus of
a corporation to stated capital and does not impose any require-
ments for allocation of any of the amount transferred or any limi-
tations upon its allocation to any designated class or series of
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shares. Even where all shares have par value, the board may in-
crease stated capital beyond the aggregate par values. Subsection
14A:7-8(4) will facilitate the exercise of conversion privileges of
shares having par value where the shares issuable also have a par
value and a transfer from surplus is required to make the con-
sideration received (subsection 14A:7-4(5)) equal to the aggre-
gate par value of such new shares.

For the increase of stated capital required upon the issuance of
share dividends, see subsection 14A :7-4(4) and 14A:7-15(1). For
the reduetion of stated capital by various methods, see sections
14 A :7-18 and 14 A :7-19, and paragraph 14A:9-4(3) (g).
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14A:7-9
CoNVERTIBLE SHARES AND BoONDS

SoURCE 0R REFERENCE

N.J.: R.S. 14:84; 14:8-5

Model Act: §14 (1960)

Other: N.Y. Bus. Corp. Law § 519
CoMmMENRT

This section is adapted from section 519 of the New York Act.

Unlike section 14 of the Model Aect and section 519(a) of the New
York Act, subsection 14A :7-9(1) does not prohibit the issuance of
shares convertible into shares of a class having prior or superior
rights and preferences as to dividends or distribution of assets
upon liquidation (so-called ‘‘upstream conversion’’). The Com-
mission considered R. S. 14:8-4, which does not bar upstream con-
version, to be preferable. A number of jurisdictions with modern
corporation statutes also omit this prohibition, e.g. Cal. Corp.
Code § 1103; Del. Code Ann. tit. 8, § 151(e) (1953); D. C. Code
Ann, §29-908 (1961); Ill. Ann. Stat. ch. 32, § 157.14 (Smith-Hurd
Supp. (1966); Pa. Stat. Ann. tit. 15, §1601 (1967). A measure
of protection against dilution of senior shares is provided in the
class voting requirement of subsection 14A :9-3(1).

Subsection 14A :7-9(2) does not prohibit changing the terms of
issued bonds to make them convertible, as was apparently intended
by R.S. 14:8-5, which required the board to act ‘“prior to the
issue’’ of the bonds. ‘““Bonds”’, as defined in subsection 14A :1-2
(d) includes secured and unsecured bonds, debentures, notes and
other written obligations. These words are therefore not repeated
as in R. S. 14:8-5.

Subsection 14A :7-9(3) reflects sound corporate practice by re-
quiring reservation of sufficient shares to satisfy the exercise of
conversion privileges. Treasury shares may be used for this
purpose.

Provided sufficient anthorized shares are in existence, the board
can issue convertible shares or bonds without further shareholder
action. If insufficient shares are authorized to meet the require-
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ments of subsection 14A:7-9(3), the shareholders may either
approve the amendment of the certificate of incorporation to in-
crease the number of shares, pursuant to paragraph 14A:9-1(2)
(d), or they may authorize the board to do so, as provided in sub-
section 14A :7-9(4). Such authority of the board must be exercised,
if at all, only upon the issue of convertible sescurities and only for
the purpose of increasing the authorized number of shares to the
number required to be reserved pursuant to subsection 14A :7-9(3).

The stated capital represented by a convertible share may be
considerably greater than the par value of the shares into which it
may be converted, or it may be convertible into shares without par
value. Nevertheless, such conversions do not automatically reduce
stated capital. Subsection 14A:7-9(5) provides that if the board
wants to reduce stated capital in such a case, it may do so pursuant
to the usual procedure set forth in section 14A :7-19. The subsec-
tion is consistent with subsection 14 A :7-18(3), which provides that
the cancellation of converted shares does not antomatically reduce
stated capital. The reduction of stated capital following a con-
version may take place without regard to the aggregate liquidation
preferences and par values of issued shares, but since the con-
sideration received upon conversion is defined in subsection
14A :7-4(5) to include the stated capital represented by the con-
verted shares, section 14A :7-8 determines the minimum amount of
such capital which must be kept as stated capital in respect of the
shares issued upon the conversion.

Subsection 14A :7-9(6), which is based upon the second sentence
of subsection 519(e) of the New York Act, is intended to prevent
the exercise of a conversion privilege from ecreating what is in
effect ‘‘watered’’ stock. The exception validates the conventional
clauses in share and bond contracts which protect against dilution
of the conversion privilege. In instances covered by the exception,
no liability arises under subsection 14A:5-30(1). The considera-
tion for which shares are issued upon a conversion is defined in
subsection 14A :7-4(5).

Subsection 14A :7-9(7) prohibits the reissue of a converted bond.
This facilitates orderly record-keeping and the observance of the
requirement of subsection 14A:7-9(3) that a reserve of shares be
maintained to satisfy the exercise of conversion privileges.
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14A:7-10

Kxpenses oF ORGANIZATION,
REORGANIZATION AND FINANCING

Sovurcrs or REFERENCE

N.J.: None
Model Act: §20 (1960)
Other: N.Y. Bus. Corp. Law § 507

CoMMENT

The Commission is of the opinion that this section is declaratory
of the New Jersey common law. The charges and expenses
described in the section are, realistically considered, for ‘‘services
actually performed for the corporation or in its formation,”’ within
the meaning of those words in subsection 14A :7-5(1).
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14A :7-11
CERTIFICATES REPRESENTING SHARES

Sovurce or REFERENCE

N.J.: R.S. 14:8-7; 14:8-11

Model Act: §21 (1960)

Other: N.Y. Bus. Corp. Law § 508
COMMENT

This section substantially follows section 21 of the Model Act
with the addition of some -clarifying langmage. Subsection
14A:7-11(1) substantially follows R.S. 14:8-11. Subsections
14A:7-11(2) and 14A:7-11(3) provide greater flexibility in the
form and content of stock certificates than under existing New
Jersey law. Subsection 14A:7-11(2) reflects the greater freedom
granted by sections 14A:7-1 and 14A:7-2 to divide shares into
classes and series, as compared with section 15 of the Model Act.
Subsection 14A :7-11(4) states a rule which is implied also by
subsection 14A :7-3(3) and subsection 14A :7-5(2).

If a corporation’s certificate of incorporation contains specified
unusual provisions, or if shares have been issued partly paid as
employee benefits, the Act requires an appropriate notation upon
the share certificates. See subsections 14A :5-21(6) and 14A:12-5
(3) and section 14A :8-3.
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14A.:7-12

SHARES OF STOCK;
Prrsovar, PrRopPERTY; TRANSFER

SovurcE orR REFERENCE

N.J.: R. 8. 14:8-12

Model Act: None

Other: Del. Code Ann. tit. 8, § 202
COMMENT

This section substantially follows R. S. 14:8-12, except that the
last sentence thereof was omitted as unnecessary and possibly in
conflict with Article 8 of the Uniform Commercial Code (N.J. 8.
12A:8-1, et seq.) which repealed R. 8. 14:8-27 ef seq.

N.J. 8. 12A:8-105 provides that shares are negotiable instru-
ments and N.J.S. 12A:8-204, like subsection 14A:7-12(2)
requires a share transfer restriction fo be noted conspicuously on
the certificate in order to be binding upon a person who acquired
it without actual knowledge of the existence of the restrietion.

Subsection 14A:7-12(3) is derived from section 202(c) of the
Delaware Act. It enumerates some restrictions upon transfer or
registration of transfer which have been commonly used in plan-
ning relationships among shareholders and declares them fo be
enforceable, but subsection 14A:7-12(2) contemplates that other
restrictions shall also be enforceable provided the court finds them
reasonable. If a given restriction is found to be unenforceable,
subsection 14A:7-12(4) substitutes a purchase option in favor of
the corporation in accordance with the terms of the subsection,
This subsection will enable untested restrictions to be employed
more freely by reducing the severity of the sanction in case they
are held unreasonable,

The use of restrictions on the transfer of shares will be of
particular utility for the close corporation. For other provisions
of the Revision which will be useful in the organization and opera-
tion of the close corporation, see the comment to section 14A :5-12.
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14A:7-13

Issuvaxnce or FRACTIONAL
SHARES oR SCRIP

SourcE or REFERENCE

N.J.: None
Model Act: §22 (1960)
Other: N.Y. Bus. Corp. Law § 509; Ill. Ann. Stat. ch. 32,

§157.22 (Smith-Hurd Supp. 1966)

CoMMENT

This section is new to the statutory law of this State, but is
believed by the Commission to be consistent with present and past
practice. The power to issue fractional shares or serip may be used
only to the extent necessary to accomplish accurately share trans-
fers, distributions and various fundamental changes.
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14A:7-14

DrvipeExps or OraER DISTRIBUTIONS
Ix Casm or PropErTY

SOURCE OR REFERENCE

N.J.: R.S. 14:8-19; 14:8-20

Model Act: §§ 40 (Supp. 1966) ; 41 (Supp. 1966)

Other: N. Y. Bus. Corp. Law § 510
CoMMENT

This section is limited to dividends in cash or property, including
the shares of other corporations. It does not cover share divi-
dends, which are treated in section 14A :7-15. Unlike R. S. 14:8-19,
it expressly prohibits dividends when the corporation is or would
thereby become equitably insolvent. For the definition of ‘‘in-
solvent,”’ see subsection 14A :1-2(k).

Dividends may be paid out of any kind of surplus, as under pres-
ent law and subsection 510(b) of the New York Aect, but this
section eliminates the possibility of declaring dividends from
‘“‘historical’’ net earnings while there is a capital deficit, which
might be permissible under R. S. 14:8-19.

The Commission considered, but did not adopt, the provisions of
the Delaware statute (Del. Code Ann. tit. 8, §170) which permit
dividends from current earnings where there is no surplus.
A corporation will normally be able to pay a dividend out of cur-
rent earnings by applying part of its stated capital to eliminate
a surplus deficit ; see section 14A :7-19, and subsections 14A :7-20(1)
and 14A:7-20(3). For disclosure requirements in such cases, see
subsection 14A :7-17(2).

Since dividends may be paid only during solvency and out of
surplus, consideration must be given to the possibility of an
adverse change in financial condition between the date of declara-
tion and the date of payment of a dividend.

Subsection 14A :7-14(2) follows section 510(b) of the New York
Act, using simpler language intended to avoid any implication of
restriction npon generally accepted accounting procedures. For
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the definition of surplus, see subsection 14A:1-2 (s). The excep-
tion which permits distributions in excess of surplus by corpora-
tions engaged in the exploitation of so-called wasting assets has
been adopted in principle in a number of jurisdictions, including
Delaware and New York, and is reflected in section 40 (b) of the
Model Act. To the extent that such a corporation’s gross receipts
cover charges for depletion or amortization of wasting assets, the
corporation has received a return of invested capital which it is
permitted to distribute, charging stated capital after capital
surplus, if any, has been exhausted. The proceeds of the sale of
eligible assets, at least part of which will represent cost, may like-
wise be distributed.

‘Whenever a dividend or distribution is made out of a source
other than earned surplus, subsection 14A:7-17(1) requires
specified disclosure to be made to the recipients. For the definition
of earned surplus, see subsection 14A :1-2(i).

Subsection 14A:7-14(1) also makes explicit that dividends may
be declared and paid even though they lower net assets below the
amount of the liquidation preferences of outstanding shares unless
the certificate of incorporation contains such a restrietion.

For the liability of directors for improper dividends, see sections
14A :6-12, 14A :6-13 and 14A :6-14,
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14A :7-15
SEARE DI1vipExDs

SoURCE or REFERENCE

N.J.: R.S. 14:8-19; 14:8-20

Model Act: §§40 (Supp. 1966)

Other: N.Y. Bus. Corp. Law § 511.
COMMENT

Subsection 14A:7-15(2) is adapted from section 40(d) of the
Model Act. Share dividends may be paid out of any surplus, but
subsection 14A:7-17(1) requires specified information to accom-
pany payments of share dividends.

Subsection 14A :7-15(3) follows section 40(c) of the Model Act
and section 511(d) of the New York Act.

Subsection 14A :7-15(4) follows section 511(b) of the New York
Act and is believed to be declaratory of present New Jersey
practice.

As in the case of dividends in cash or property under section
14 A :7-14(1), subsection 14A:7-15(5) makes explicit that a share
dividend in shares with a liquidation preference may be declared
and paid even though the transaction results in increasing the
liquidation preferences of outstanding shares above the amount of
net assets, unless the certificate of incorporation contains such a
restriction.

Subsection 14A:7-15(6) follows the last paragraph of section
40 of the Model Act.

Subject to equitable limitations in appropriate cases, the section
empowers a corporation to issue as a dividend shares of any class
or series pavable upon shares of the same or any other class or
series. This power may be subject to preemptive rights provided
by the certificate of incorporation. See section 14A :5-29.

See also the comment to section 14A:7-14.
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14A:7-16

Ricar or a4 CoRPORATION TO
Acquire axp Disprose oF 118 OwxN SHARES

SourcE or RerereNCE

N.J.: R.S.14:8-3; P. L. 1943, ¢. 175, § 1 (C. 14:8-3.1)
Model Aect: §§5 (1960); 60 (1960)
Other: N.Y. Bus. Corp. Law § 513.

CoMMENT

Subsection 14A :7-16(1) empowers a corporation to purchase its
own shares out of surplus, as recognized by present New Jersey
case law. This section also permits a corporation to purchase or
redeem its own shares out of stated capital in the cases specified in
subsections 14A:7-16(2), 14A:7-16(3) and 14A:7-16(4). This
power is broader than those granted by R. S. 14:8-3, which permits
redemption of preferred or special stock out of stated capital, and
R.S. 14:8-3.1, which permits the purchase of nonredeemable pre-
ferred or special stock out of surplus with a charge against stated
capital upon its retirement.

The powers granted by this section have been drafted broadly to
avold any implication of a ““proper corporate purpose’’ test, leav-
ing questions of unfairness to be dealt with on equitable prineciples.

The provision of R. 8. 14:11-5(f), requiring that a purchase by
a corporation for retirement be either pro rata from all owners of
shares of the eclass of stock being purchased or from the open
market, has been omitted, consistently with the elimination of pre-
emptive rights by section 14A:5-29 unless expressly inserted in
the certificate of incorporation. The Aect permits the use of any
generally accepted accounting technique to reflect the purchase of
treasury shares, except that no decrease may be made in stated
capital. See section 14A :7-18 for cancellation of reacquired shares
and subsection 14A :7-20(1) for resale of treasury shares.

Subsection (2), which follows section 5 of the Model Act and
section 513(b) of the New York Aect permits the purchase of shares
in the absence of surplus in specified instances where convenience
or necessity makes this desirable.
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Subsection 14A :7-16(3) which follows section 513(c) of the New
York Act, permits the purchase or redemption of redeemable
shares without a charge to surplus, provided that stated capital is
not impaired, Upon such a purchase or redemption, stated capital
is reduced and the reacquired shares are cancelled, as provided by
section 14A :7-18.

Subsection 14A:7-16(4) applies a like provision to the purchase
of nonredeemable preferred shares. A similar power appears in
the Delaware Act (Del. Code Ann. tit. 8 § 243(a) and (¢)).

Subsection 14A:7-16(5) contains various restrictions upon pur-
chase or redemption. The substance of paragraphs 14A:7-16(5)
(a), 14A:7-16(5) (b) and 14A:7-16 (5) (d), appears in section 513
of the New York Act; that of paragraph 14A:7-16(5) (b) appears
as well in sections 5 and 60 of the Model Act. Paragraph 14A:7-16
(5) (d) includes the provision in the first sentence of the second
paragraph of R. S. 14:8-3, but goes beyvond it to place the same
restriction upon the purchase price of redeemable shares.

Paragraph 14A:7-16(5) (e) prohibits the purchase or redemp-
tion of shares unless there remain outstanding one or more classes
or series of shares possessing, among them, the primary attributes
of common shares, ¢. e., voting rights and unlimited participation
rights in dividends and hquidating distributions. It is not re-
quired that all such attributes exist in any one class or series of
shares, but they must co-exist among the aggregate of the outstand-
ing shares. This restriction is required because Section 14A :7-6,
unlike section 14 of the Model Act, does not limit redeemability to
preferred or special stock. Secetion 512(c¢) of the New York Act
has a more restrictive provision one of whose purposes seems
similar to that of paragraph 14A:7-16(5) (e).

Subsection (6) changes existing law as stated in Kleinberg v.
Schwarte, 87 N.J. Super. 216 (App. Div. 1965), aff’d, 46 N.J. 2
(1965), and returns to the older New Jersev point of view, ex-
pressed in Wolff v. Hewdritter Lumber Co., 112 N.J. Eq. 34 (Ch.
1932), on the status of a former shaveholder who has sold out to the
corporation on the installment plan. The rejected rule has not been
an effective protection for ereditors generally, because of the ease
with which stated capital may be reduced. It has therefore become
a trap for the unwary where corporate procedure has been lax or a
weapon for remaining sharcholders who seek to avoid a buy-out
agreement. In changing the rule, the Commission had in mind the
urgent need of participants in a close corporation, whose liquidity
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may be inadequate for cash purchases, to be able to plan at long-
range for their retirement or for their estates without being forced
to liquidate the enterprise. Under subsection (6), if a purchase,
otherwise lawful, is made out of surplus, any deferred payment
obligation may be treated as an ordinary liability and surplus may
be charged immediately. The lawfulness of payment of such an
obligation thereafter does not depend upon the fortunes of the
corporation between the time of purchase, i. e., when the shares
were reacquired, and the time of payment. So long as the corpora-
tion is solvent at the time of payment, the state of the net worth
accounts is irrelevant. The effect of insolvency upon the lawfulness
of such a payment is considered by the Commission to be the same
as in the case of any other debt of the corporation, subject to the
application of settled equitable principles, and is not determined
by this Act.

Subsection 14A:7-16(7) makes explicit that a purchase or
redemption may be made even though it causes net assets to be-
come less than the lignidation preferences of outstanding shares,
unless the certificate of incorporation contains such a restriction.

The obligation of a corporation to the bona fide purchaser of an
overissue under N..J. S, 12A:8-104(1) (a) is considered by the
Commission to be subject to the restrictions of section 14A :7-16.
The alternative remedy under N.J. S, 12A:8-104(1) (b) does not
appear to be affected by this section.
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14A :7-17

DiscLOSURE To SHAREHOLDERS UproN (CErrTarN DISTRIBUTIONS
or HarRNED SUrPLUS TRANSACTIONS

SoUrRCE OR REFERENCE

N. J.: None
Model Act: §40 (Supp. 1966); § 41 (Supp. 1966)
Other: N. Y. Bus. Corp. Law §§ 510; 511; 517

(oMMENT

This section is new to New Jersey law. Subsection 14A:7-17(1)
follows sections 40 and 41 of the Model Act, section 510(e) of the
New York Act and, in part, section 511(f) of the New York Act.
It is based on the principle that the receipient of a dividend or
other distribution, except one in cash or other property whieh is
made out of earned surplus, should be informed of its source.

Subsection 14A:7-17(2) follows section 517(a) (4) of the New
York Act. When an earned surplus deficit is eliminated by a
transfer from capital surplus and a period of earnings follows, the
corporation may declare a dividend out of earned surplus without
restoring to the capital surplus account any of the amount which
was used to eliminate the deficit. In an economic sense, such a
dividend may be regarded as a distribution of contributed capital.
The disclosure requirement of subsection 14A:7-17(2) appears to

be a necessary corollary to the disclosure required by subsesction
14A:7-17(1).

The Commission considered, but did not adopt, other disclosure
requirements, principally on the ground that the benefits to share-
holders would not clearly outweigh the expense and problems of
administration created. Much fuller disclosures are required by
the federal securities acts, which affect most larger corporations,
while most shareholders of small corporations are not passive
investors and may be expected to have access to the kind of in-
formation which might be required to be disclosed by the Aet. It
should be noted that all significant financial transactions will he
reported in the financial statements which any shareholder may
request, as provided by subsection 14A :5-28(2).
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14A :7-18
( 'ANCELLATION OF REACQUIRED SHARES

SourcE Or REFERENCE

N.J.: R.S. 14:8-3; P.T.. 1943, ch, 175, § 1 (C. 14:8-3.1)
Model Act: §§61 (1960); 62 (1960)
Other: N.Y. Bus. Corp. Law § 515

COMMENT

This section is adapted from sections 61 and 62 of the Model Act,
with the addition of some provisions from section 515 of the New
York Act. The Commission considered it unnecessary to retain the
provisions of R. S. 14:8-3 and C. 14:8-3.1, requiring publication of
a certificate of redemption and cancellation of reacquired shares,
respectively. Unlike R.S. 14:8-3 and C. 14:8-3.1, subsection
14A :7-18(1) provides that cancelled shares are restored to author-
ized but unissued status, unless the certificate of incorporation pro-
hibits their reissue.

Shares which are reacquired out of stated capital are thereby
cancelled, without any further board action. For instances in which
shares may be reacquired out of stated capital see subsections
14A:7-16(2), 14A:7-16(3) and 14A:7-16(4). Other reacquired
shares may be cancelled by resolution of the board. In both cases,
reduction of stated capital takes place upon the cancellation of the
shares.

For the formalities required in execution and filing of the state-
ment of cancellation, sec subsection 14A:7-18(2) and section
14A :1-6.

The second sentence of subsection 14A:7-18(3) restricts the
reduction of stated capital upon cancellation of shares without par
value for whose issue the consideration was fixed by the share-
holders, except when they could have been or have been reacquired
out of stated capital. For other provisions governing such shares,
see subsections 14A:74(2), 14A:7-8(2), 14A:7-19(4) and
14A:7-19(5).

Subsections 14A:7-18(3) and 14A:7-18(4) treat converted
shares separately from other reacquired shares because, although
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cancellation is obligatory as with redeemed shares, it does not
effect a reduction of stated capital. A proceeding under section
14A:7-19 1s required in case the board wishes to reduce the stated
capital following a conversion (see subsection 14A:7-9(5)). The
Commission considered it unnecessary to provide for a statement
of cancellation of converted shares when the certificate of incorpo-
ration does not prohibit reissue, because in such case there is
neither an amendment to the certificate of incorporation nor a
reduction of stated capital.
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14A:7-19

Repuction or Statep Carrral BY Boarp Action

SoUurcE or REFERENCE

N.J.: R.S. 14:11-1; 14:11-2; 14:11-5

Model Act: §63 (Supp. 1966)

Other: N. Y. Bus. Corp. Law § 516(a)
CoMMENT

Under this Act, stated capital may be reduced by any of three
procedures: (1) by the cancellation of reacquired shares, except
converted shares, pursuant to section 14A:7-18; (2) by the pro-
cedure set forth in this section; and (3) by a resolution of the
board accompanying an amendment of the certificate of incorpora-
tion, as provided in subsection 14A :9-1(3). In the special case of
shares without par value for whose issue the consideration bas
been fixed by the shareholders, as provided in subsection 14A :7-4
(2), shareholder action may be required to reduce the stated
capital represented by such shares. See subsection 14A:7-19(4),
14 A :7-19(5) and 14A :T-18(3).

Examples of cases in which the board may act under this section
are: (1) the reduction of the stated capital represented by shares
without par value; (2) the reduction of stated capital represented
by shares having par value when such stated ecapital exceeds the
ageregate par value of such shares; (3) the reduction of stated
capital by amounts previously transferred by the board from sur-
plus to stated capital and not allocated to any designated class or
series of shares; and (4) the reduction of stated capital following
a conversion of shares where an excess exists, as provided in sub-
section 14A:7-9(5).

Subsections 14A :7-19(1) and 14A:7-19(2) are based on section
63 of the Model Act except that as a general rule they permit action
to be taken by the board of directors without a shareholder vote.
Unlike R. S. 14:11-5, the present section does not require publica-
tion of a certificate of reduction of capital. For the formalities of
execution and filing of a statement of reduction, see subsection
14A:7-19(2) and section 14A :1-6.
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Subsection 14A:7-19(3) makes explicit that reduction of stated
capital may be made by board action without regard to the amount
of liquidation preferences of outstanding shares, unless the certifi-
cate of incorporation contains such a restrietion. Stated capital
must, of course, be kept at least equal to the aggregate par value
of outstanding shares.
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14A:7-20
Sprcian Provisions Revating 10 SUrPLUS

SourcE or REFERENCE

N. J.: None
Model Act: § 64 (1960)
Other: N. Y. Bus. Corp. Law § 517; Pa. Stat. Ann. tit. 15,

§ 1704B (1967)

CoMMENT

The first sentence of subsection 14A :7-20(1) is derived from the
first paragraph of section 64 of the Model Act. The second sentence
of subsection 14A :7-20(1) is derived from the Pennsylvania Aect
(Pa. Stat. Ann. tit. 15 §1704B (1967)). The third and fourth
sentences of subsection 14A:7-20(1) are derived from section
517(a) (5) of the New York Act. The fifth sentence of subseetion
14 A :7-20(1) applies the rule of the preceding two sentences to the
case of the disposition of treasury shares to satisfy the exercise of
conversion privileges of shares or bonds.

Subsection 14 A :7-20(2) follows the second paragraph of seetion
64 of the Model Act. For transfers from surplus to stated capital,
see subsection 14A :7-8(4).

Subsection 14A:7-20(3) is substantially similar to the third
paragraph of section 64 of the Model Act. The application of
capital surplus to reduce or eliminate an earned surplus deficit

must be disclosed to shareholders as provided in subsection
14A:7-17(2).

Subsection 14 A :7-20(4) follows the New York Act (N.Y. Bus.
Corp. Law § 517(a) (1) (A)). For other provisions relating to the
determination of earned surplus see the Comment to the definition
of earned surplus in subsection 14A :1-2(i).

Paragraph 4 of section 64 of the Model Act has been omitted in
the belief that the establishment of reserves when appropriate
does not require legislative sanction. Nothing in this section is
intended to restriet the power of a corporation to create, increase,
decrease or abolish reserves from surplus for proper purposes.
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14A:8-1

Emrrovee Bexerir Praxs

SourcE or REFERENCE

N.J.: R.S. 14:9-1
Model Act: §§4(f) (1960); 4(p) (Supp. 1966)
Other: None

COMMENT

Subsection 14A:8-1(1) is similar to R. 8. 14:9-1 except that:
(1) the deseription of the types of plans which may be adopted
has been modernized to conform to contemporary practice; (2) the
provision found in R. 8. 14:9-1(d) relating to the election of one or
more directors by employees has been omitted; and (3) language
has been added expressly permitting plans to cover families, de-
pendents or beneficiaries of employees. Subsection 14A:8-1(2)
expands the definition of ““employees’’ to make it clear that it in-
cludes officers and directors, and any employees, directors or
officers who have retired, become disabled or died prior to the
establishment of any plan. Compare Hoblitzell v. Howard, 30 N. J.
Super. 159 (Ch. Div. 1954), aff’d, 18 N. J. 104 (1955), which con-
strues the definition of ‘‘employecs’” under R. S. 14:9-1(¢) to ex-
clude former employees.
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14A.:8-2

FormMuraTion or Prans; SUBMISSION TO
SHAREHOLDERS IN CERTAIN INSTANCES

Source or REFERENCE

N.J.: R.S.14:9-2
Model Act: None
Other: None
CoOMMENT

Unlike R. S, 14:9-2, this section requires shareholder approval
only when the employee benefit plan permits the use or issuance of
treasury shares or authorized but unissued shares. However, this
section does not preclude the submission of any plan to the share-
holders. In most instances it will be wise for counsel to recommend
shareholder approval of any plan which favors directors and
senior officers. See Fhiasberg v. Standard Oil Co., 23 N. J. Super.
431 (Ch. Div. 1952), aff’d, 12 N.J. 467 (1953) for a discussion of
the burden-of-proof effect of shareholder approval.

It should be noted that this section, like subsection 14A :6-8(3),
requires that the board act by affirmaitve vote of a majority of
directors in office. In addition, shareholder approval is required
for any plan, if the certificate of incorporation or the by-laws so
provide.
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14A.:8-3
Trrms or Prax; IssuaNce oF CERTIFICATES

SourceE or REFERENCE

N.J.: R.S. 14:9-1
Model Act: None
Other: N.Y. Bus. Corp. Law § 505(e)

COMMENT

This section is adapted from subsection 505(e) of the New York
Law. The Commission considered it would be desirable to permit
the issuance to employees of share certificates which have not
been fully paid, as in R. 8. 14:9-1(a), provided that the certificates
contain the conspicuous notation required.
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14A:84

AveNpMENT or TERMINATION O0F PLANS

Source or REFERENCE

N.J.: R.S.14:94
Model Act: None
Other: None

CoMMENT

This section simplifies the provisions of R.S. 14:9-4 and, sub-
jeet to certain limitations, empowers the board to amend or ter-
minate any plan, except that shareholder approval is required for
(1) an amendment to a plan which was originally approved by the
shareholders, unless the board determines that the amendment will
not result in a material increase in cost to the corporation, and (2)
an amendment which, if a part of the original plan, would have
required the plan to be submitted to the shareholders for approval.

It should be noted that, as in the case of R.S. 14:9-4, this sec-
tion makes provision for the protection of rights which have
acerued prior to amendment or termination of the plan and assures
that the employee or his beneficiary will not be deprived of the

benefit of the employee’s own contributions.
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14A:8-5

Trust Fuxps ror KEMPLOYEEs; CREATION;
MAINTENANCE AND ADMINISTRATION

SourcE or REFERENCE

N.J.: R.S. 14:9-6
Model Act: Nomne
Other: None

CoMMENT

This section is comparable to R.S. 14:9-6. It simplifies the
language of that section and also makes it clear that the trustee
under a plan may be a trustee either within or without the State
of New Jersey.
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14A:8-6

ConTinvaTION OoF TrUST; Law AGAINST
PErpETUITIES INAPPLICABLE

SoURCE orR REFERENCE

N.J.: R.S. 14:9-7
Model Act: None
Other: None

CoMMENT

This section is substantially the same as R. S. 14:9-7.
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14A:9-1

AMENDMENT oF CERTIFICATE OF INCORPORATION

Sovrce or REFERENCE

N.J.: R.S 14:111

Model Act: §53 (1960)

Other: N.Y. Bus. Corp. Law § 801
CoMMENT

This section is based on section 53 of the Model Act. It differs
from section 53 in two respects. First, the Model Act provides that
the certificate of incorporation, as amended, must contain only such
provisions as might lawfully be contained in an original certificate
filed at the time the amendment is made. This seems to reguire an
elimination of all preexisting, non-conforming provisions of the
certificate of incorporation at the time of the amendment. The
Commission preferred the approach of section 801 of the New
York Act, which requires that the amendment contain only such
provisions as might lawfully be contained in an original certificate
of incorporation. Second, the Model Aet permits the certificate of
incorporation to contain provisions necessary to effect an amend-
ment changing, exchanging, reclassifying or cancelling shares or
rights of shareholders. This language has been eliminated from
the Revision because it is intended that such implementing pro-
visions be recited in the certificate of amendment and not in the
amendment.

This section is not materially different from R. S. 14:11-1, which
enumerates specific changes which may be made by amendment,
and follows the specification with a blanket power of amendment.
Section 14A:9-1 reverses the order, setting forth the blanket
power first and the enumeration of specific changes second. This
makes it clearer to the reader that the opportunity for amendment
is broad, and more effectively avoids the inference that the specific
powers limit the blanket power. The Commission deemed it de-
sirable to retain the enumeration of specific permissible changes
to avoid doubtful questions of construction which have heretofore
arisen under blanket powers of amendment. See Ballantine, Cor-
porations § 278, at 654 (rev. ed. 1946).
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The specific amendments enumerated in this section are broader
than specific amendments in R. S. 14:11-1. This is in keeping with
the Commission’s principle of creating a statute with maximum
flexibility and avoids the inference that might arise from a more
restrictively worded enumeration that enumerated transactions
are of doubtful legality.

Paragraphs 14A:9-1(2 (a) through 14A:9-1(2) (j) are covered
in the same or similar langnage in R.S. 14:11-1 a. through m.
Paragraph 14A:9-1(2) (q) is essentially the same as R. S. 14:11-1
q. Paragraphs 14A:9-1(2) (m) through 14A:9-1(2) (o), which
permit amendments authorizing the board of directors to establish
geries of stock and fix the relative rights and preferences of series
previously established, or to revoke, diminish or enlarge the afore-
said authority, are not specifically enumerated in the existing
statute.

Paragraph 14A:9-1(2) (k) is a clear and specific authorization
to cancel accrued dividends by amendment. The language goes
beyond existing R S. 14:11-1 n., which provides that the corpora-
tion may ‘‘provide for funding or satisfying rights in respect to
dividends in arrears by the issuance of stock therefor or other-
wise’”. R.S. 14:11-n. has been interpreted to permit an amend-
ment changing preferred shares on which there were substantial
accumulated dividends into a new class of preferred shares with
a small cash payment. Franzblaw v. Capital Securities Co., 2 N. J.
Super. 517 (Ch. Div. 1949).

Subsection 14A :9-1(3) simplifies the reduction of stated capital
at the same time that the certificate of incorporation is amended,
by permitting the statement of reduction to be included in the cer-
tificate of amendment. Amendment of the certificate of incorpora-
tion does not of itself result in a reduction of stated capital. Only
cancellation of reacquired shares as provided in section 14A:7-18
has of necessity such a result. If the amendment creates ‘“free”’
stated capital, as for example upon a reduction in the par value
of issued shares, the board may resolve to reduce stated capital
by any amount up to the whole of the excess so created. Such
action is not part of the amendment and therefore requires no
shareholder action. Inclusion in the certificate of amendment of
the statement provided for in subsection 14A :9-4(4) obviates the
need for a separate statement of reduction under section 14A :7-19.
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14A:9-2

PROCEDURE TO AMEXD
CERTIFICATE OF IXCORPORATION

Source or REFERENCE

N. J. R.S. 14:2-5; 14:4-5; and 14:11-2
Model Act: §§ 12 (1960); 54 (1960)
Other: N.Y. Bus. Corp. Law §803(b); S.C. Code Ann.

§ 12-19.2 (Supp. 1967)

COMMENT

This section describes the following different ways in which
amendments may be made: (1) by the incorporators prior to the
organization meeting of the directors; (2) by board action alone;
(3) by a merger or consolidation as provided for in Chapter 10
of this Act; and (4) by board action and shareholder approval;
and (5) by a registered agent’s changing the registered office pur-
suant to subsection 14A :4-3(3). Most amendments fall within the
fourth category.

Subsection 14A:9-2(1) (amendment by incorporators) is de-
rived from R. 8. 14:2-5, but differs from R.S. 14:2-5 in two
respects. First, an amendment pursuant to subsection 14A :9-2(1)
is effected under subsection 14A:9-4(1) which permits the incor-
porators to file a certificate of amendment, whereas R. S, 14:2-5
requires the filing of an amended certificate. Second, R. S. 14:2-5
permits amendment by the incorporators prior to the payment of
any part of the capital, whereas subseection 14A:9-2(1) permits
amendment by the incorporators at any time prior to the organi-
zation meeting of the directors.

Subsection 14A :9-2(2) catalogues all the provisions of the Act
which set forth the procedures for amendments to the certificate
of incorporation by board action alone. 1t also refers to an amend-
ment by a registered agent’s changing the registered office pur-
suant to subsection 14A :4-3(3).

Subsection 14A :9-2(4), preseribing the procedure for adoption
of amendments which require stockholder approval, is similar to
section 54 of the Model Act. Tt differs from R. S. 14:11-2 because
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the latter requires a two-thirds vote of shareholders, whereas
paragraph 14A:9-2(4) (c¢) requires a majority vote unless the
certificate of incorporation requires a greater proportion, and
except with regard to corporations organized prior to the effee-
tive date of the Aect, in which case the affirmative vote of two-thirds
of the vote cast is required. Compare paragraph 14A :9-2(4) (e¢)
with subsection 14A:10-3(2) and paragraph 14A:10-11(1) (e).
For corporations pre-existing the effective date of the Act, the
two-thirds voting requirement may be reduced to a majority by
an amendment to the certificate of incorporation adopted in ae-
cordance with the provisions of paragraph 14A:9-2(4) (d).

Section 14 A :9-3 specifies the instances in which class voting is
necessary and section 14:9-4 provides for the execution and filing
of the certificate of amendment.
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14 A :9-3
Crass VoTiNg ON AMENDMENTS

SourcE or REFERENCE

N.J.: R.S. 14:11-3
Model Act: §55 (1960)
Other: N. Y. Bus. Corp. Law § 804; Va. Code Ann. § 13.1-57

(1964) ; Del. Code Ann. tit. 8, § 242(d) (2) (rev. 1967)

CoMMENT

Subsections 14A :9-3(1) and 14A :9-3(2) are based upon various
provisions found in R.S. 14:11-3, section 55 of the Model Act,
subseetion 804(a) of the New York Act, and paragraph 242(d) (2)
of the Delaware Act. They distinguish between those amendments
approval for which clags voting is always required (subsection
14A:9-3(1)) and those for which class voting is required only
where the amendment subordinates or otherwise adversely affects
the rights and preferences of a class (subsection 14A:9-3(2)).

In addition to making a distinction between the different groups
of amendments as indicated, subsections 14A:9-3(1) and
14A:9-3(2) differ in several important respects from R.S.
14:11-3, their counterpart in Title 14. Flirst, subsections
14A:9-3(1) and 14A:9-3(2) expressly provide for class voting by
holders of a particular class of shares only, whereas R. S. 14:11-3
does not.

R.S. 14:11-3 permits class voting only when there is no cer-
tificate of incorporation provision to the contrary, whereas the
two new subsections require class voting in the instances deseribed
notwithstanding charter provisions to the contrary.

While different language is employed, the categories set forth
in subsections 14A:9-3(1) and 14A:9-3(2) probably encompass
all those set forth in R.S. 14:11-3. However, unlike the Title
14 provision, subsection 14A:9-3(2) requires that the amend-
ment subordinate or otherwise adversely affect the rights of the
class shareholders. In addition, class voting is absolutely required
in the instances specified by subsection 14A:9-3(1).
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R.S. 14:11-3 expressly states that class voting by the holders
of shares having limited or no voting rights is not necessitated
by the creation of one or more new classes of preferred or prior
preference or other special stock, or the creation of any additional
shares in any class of preference or prior preference stock. These
provisions are changed by paragraph 14A:9-3(1) (d) and sub-
section 14A:9-3(2).

Subsection 14A:9-3(3) appears neither in the Model Act nor
Title 14. It is patterned after the provisions of section 804(b)
of the New York Act and section 13.1-57 of the Virginia Act.

Subsection 14A :9-3(4) makes it clear that this section does not
apply to amendments which may be made by board action without
shareholder approval.
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14A:9-4

CERTIFICATE OF AMENDMENT

SovrcE or REFERENCE

N.J.: R.S. 14:2-5; 14:11-2
Model Aect: §56 (1960)
Other: None

CoMMENT

The Model Act does not contain a provision like subsection
14A :9-4(1) which provides for amendment by the incorporators.
Subsection 14A :94(1) covers the subject matter of R.S. 14:2-5,
but the latter requires the incorporators to file an amended certifi-
cate rather than a certificate of amendment.

Subsection 14A:9-4(2) refers to amendment by board aetion,
without approval by the shareholders, as provided in the sections
listed in subsection 14A:9-2(2).

Paragraph 14A:9-4(3) (f) differs from section 56 of the Model
Act, in that paragraph 14A :9-4(3) (f) requires the manner of ef-
fecting an exchange, reclassification or cancellation of issued
shares to appear in the certificate of amendment, but does not
permit such data to appear in the amendment itself. The subject
matter of subsection 14A :9-4(3) is covered by R. S. 14:11-2. R. S.
14:11-2 provides that if two-thirds in interest of each class of
stockholders vote in favor of an amendment, the eorporation shall
make a certificate thereof to be filed with the Secretary of State.
It does not specify with any particularity what such a certificate
should contain. In the interests of uniformity and eclarity the
Commission deemed it advisable to require that every certificate
of amendment made pursuant to shareholder action contain at
least the data specified in paragraphs 14A:9-4(3) (a) through
14A:9-4(3) (e).

If a reduction of stated capital accompanies the amendment,
subsection 14A :9-4(4) authorizes ineclusion of an optional state-
ment in the certificate of amendment in lien of the filing of a
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separate statement of reduction under section 14A :7-19. See sub-
section 14A :9-1(3) and its Comment.

Subsection 14A :9-4(5) is designed to permit reasonable flexi-
bility in determining the effective date of the amendment and of
any accompanying reduction of stated capital.
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14A:9-5
Restatep CERTIFICATE OF INCORPORATION

Source or RersreNce

N. J.: None
Model Act: §59 (Supp. 1966)
Other: Del. Code Ann. tit. 8, § 245

CoMMENT

This section is new and is based on section 245 of the Delaware
Act. It follows the trend of recently-enacted corporation statutes
and is designed to provide a simple procedure for eliminating the
confusion which often results from multiple, sometimes conflicting,
amendments.

148




You're viewing an archived copy from the New Jersey State Library.

14A:9-6
ABANDONMENT 0F AMENDMENT

SoURCE 0B REFERENCE

N.J.: None
Model Aet: None
Other: None

CoMMENT

This section has no counterpart in Title 14 or the Model Act.
It complements section 14A:10-8 (abandonment of a merger or
consolidation) and subsection 14A:10-11(2) (abandonment of a
sale, lease, exchange or other disposition of all, or substantially
all, the assets of a corporation), and permits the corporation to
abandon, prior to its effective date, any amendment which requires
shareholder approval where provision is made therefor in the
shareholder resolution.
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14A:10-1

Procepure ror MErGER

SoUurcE or REFERENCE

N.J.: R.S. 14:12-1; 14:12-2; 14:12-8
Model Act: §65 (1960)
Other: N.Y. Bus. Corp. Law § 902(a) (3); Del. Code Ann.

tit. &, §252(h) (3)

(COMMENT

This section sets forth the procedures whereby two or more
domestic corporations may merge. Section 14A:10-2 sets forth
the analogous procedure for consolidation of domestic corpora-
tions, and section 14A :10-7 covers merger or consolidation of do-
mestic and foreign corporations. In thus choosing to treat the
subjects of merger and consolidation separately, the Commission
followed the Model Act treatment of the subject.

This section substantially follows section 65 of the Model Act
expect that paragraph 14A:10-1(2) (c¢) has been clarified to per-
mit as consideration for the merger cash as in the New York Aect
(N.Y. Bus. Corp. Law § 902(a) (3), or the securities or obliga-
tions of corporations not a party to the merger as in the Delaware
Act (Del. Code Ann. tit. &, § 252(b) (3) (Rev. 1967)). Unlike pres-
ent New Jersey law, this section requires a statement of any
changes in the ecertificate of incorporation of the surviving cor-
poration to be effected by the merger. The following provisions
of R. 8. 14:12-2 have not been carried over into the Revision: (1)
the requirement that the merger agreement state the mode. of
carrying the merger into effect; and (2) the requirement that
the plan of merger set forth the initial directors of the surviving
corporation. It should be noted that the names of the initial diree-
tors, and any other provision considered desirable, may be in-
cluded in the plan of merger pursuant to paragraph 14A :10-1(2)

(d).

In 1967, R. S. 14:12-1 was amended, with the approval of the
Commission, to eliminate the requirement as to similarity of ob-
jects of merging corporations. P. L. 1967, ch. 70, § 1. The amend-
ment is followed in the Revision.
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It has not been clearly determined whether corporations organ-
ized under Title 15 or 16 may merge under the provisions of Title
14. See Group No. 28 & efc. v. Assn. Sons of Poland, 121 N. J. Eq.
102, 106 (E. & A. 1946). Paragraph 14A:1-2(g) limits the defini-
tion of the term ‘‘corporation’’ as used in this Act to a corpora-
tion for profit.

The use of cash as part consideration has been recognized in
Windhurst v. Central Leather Co., 101 N.J. Eq. 543 (Ch. 1927),
and 105 N.J. Eq. 621 (Ch. 1930), aff’d per curiam, 107 N.J. Hq.
528 (E. & A. 1931), but the statute may be subjeet to the limita-
tions found in Owuftwater v. Public Service Corp., 103 N.J. Eq.
461 (Ch. 1928), aff’d per curiam 104 N. J. Kq. 490 (E. & A. 1929).
See Clarke v. Gold Dust Corp., 106 F. 2d 598 (3d Cir. 1939), cert.
dented, 309 TU. S. 671 (1940) ; Note, Freezing Out Minority Share-
holders, 74 Harv. L. Rev. 1630, 1645, 1647 (1961).

The Commission intends that the powers encompassed by R. S.
14 :12-8 be included in subsection 14A :10-1(2) including the power
to inerease the authorized capital stock of the surviving corpora-
tion. See Moss Estate, Inc. v. Metal & Thermit Corp., 73 N.J.
Super. 56 (Ch. Div. 1962). Note that paragraph 14A:10-1(2) (b)
contemplates that any amendments to the certificate of incorpora-
tion shall be set forth in the plan of merger. If a number of
amendments to the certificate of incorporation are involved, it may
be desirable to include a restated certificate in the plan of merger.
See section 14A :9-5 for provisions of this Act relating to restated
certificates,
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14A:10-2

Procepure ror (CONSOLIDATION

Source or REFERENCE

N.J.: R.S. 14:12-1; 14:12-2; 14:12-8
Model Act: §66 (1960)
Other: N.Y. Bus. Corp. Law ¢ 902(a) (3); Del. Code Ann.,

tit. 8, § 262(b) (3)

(COMMENT
This section substantially follows section 66 of the Model Act.

In following the Model Act, recognition is given to the distine-
tion between ‘‘consolidation’ as the proper term where a new
corporation is formed, and ‘‘“merger’’ where one of the existing
corporations survives. 15 Fletcher, Corporations, § 7041 (rev. ed.
1961); 7 S. E. C. Report on Protective and Reorganization Com-
mattees, 526 (1938); Lattin, Corporations, 537 (1959). See also
comment to section 14A :10-1. The Commission intends that the
powers encompassed by R. 8. 14:12-8 be included in subsection
14A:10-2(2).

As in the case of merger (see paragraph 14A:10-1(2) (e)),
paragraph 14A:10-2(2) (c) has been clarified to permit as con-
sideration for the consolidation cash as in the New York Act (N.Y.
Bus. Corp. Law ¢ 902(a) (3)) or the sccurities or obligations of
corporations not a party to the consolidation as in the Delaware
Act. (Del. Code Ann, tit. 8, ¢ 252(b) (3).

Although consolidation has not been ufilized in recent years, it
was the sense of the Commission that this section should be re-
tained for the purpose of flexibility.
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14A:10-3

APPROVAL BY SHAREHOLDERS

SOURCE OR REFERENCE

N.J.: R.S. 14:12-3
Model Aet: ¢ 67 (Supp. 1966)
Other: N. C. Gen. Stat. ¢ 55-108(a) (1965); Va. Code Ann.

§131-70 (1964); Del. Code Ann., tit. 8, §251(f)

CoMMENT

Subsection 14A:10-3(1) is derived from the first paragraph of
section 67 of the Model Act. Unlike the Model Act, however, and
also unlike R. S. 14:12-3, this subsection does not permit written
notice to be given to the shareholders more than 60 days prior
to the meeting at which shareholders will vote to approve or dis-
approve the plan of merger or consolidation.

Paragraph 14A:10-3(1) (b) follows section 55-108(a) of the
North Carolina Act by requiring that notice of meeting shall in-
clude or be accompanied by the information specified concerning
the shareholders’ appraisal rights. Title 14 does not expressly
set forth a similar requirement; however, at least one New Jersey
court has stated that R. S. 14:12-3 “‘inferentially requires’’ such
notice. Applestein v. United Board & Carton Corp., 60 N. J. Super.
333, 341 (Ch. Div. 1960), aff 'd. per curiam, 33 U. J. 72 (1960).

Subsection 14A:10-3(2) departs from Title 14 and follows the
second paragraph of section 67 of the Model Act by specifically
requiring a class vote in addition to a vote of all the shareholders
entitled to vote, whenever the plan of merger or consolidation con-
tains a provision, which, if proposed as an amendment to the certifi-
cate of incorporation, would require approval by a class vote.

Subsections 14A:10-3(2) and 14A:10-3(3) represent a substan-
tial departure from both Title 14 and the Model Act. Both Title
14 and the Model Act require a two-thirds vote; the Revision per-
mits a majority vote to corporations organized after the Revision’s
effective date, as well as to corporations organized prior to the
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Revision’s effective date, who amend their certificates of incor-
poration in the manner provided by subsection 14A :10-3(3).

Subsection 14A :10-3(4) is also radically different from Title 14
and the Model Act. This subsection follows subsection 251(f) of
the Delaware Act by eliminating the requirement of approval by
the shareholders of a surviving corporation in a merger where the
qualifications of paragraphs 14A:10-3(4) (a) and 14A :10-3(4) (b)
are met,
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14A:10-4

CErTIFICATE oF MERGER Oor (CONSOLIDATION

SoURCE ok REFERENCE

N.J.: R.S. 14:12-3; 14:12-4
Model Aect: § 68 (1960)
Other: None

COMMENT

Subsection 14A:10-4(1) is derived from the substantive part of
section 68 of the Model Act. The Commission preferred the exist-
ing New Jersey procedures for filing the certificate with the Secre-
tary of State as in R. 8. 14:12-3 to those provided in the Model Act.

Subsection 14A:10-4(2) is designed to permit reasonable flexi-
bility in determining the effective date.
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14A:10-5
Mzerarr oFr Sussipiary CORPORATION

SoURCE or REFERENCE

N.J. P. L. 1952, ch. 33, § 1 (C. 14:12-10)
Model Act: §68A (1960)
Other: Del. Code Ann, tit. 8, § 253(a) (rev. 1967); N. C. Gen.

Stat., § 55-108.1 (1965)

CoMMENT

Section 14A:10-5 is derived from the 1967 amendment to P. L.
1952. ch. 33, §1 (C. 14:12-10) P. L. 1967, ch. 117, §1. It per-
mits a short-form merger where a domestic corporation owns 90
per cent of each class of stock of another domestic corporation or
corporations. The 90 per cent requirement was derived from the
Delaware statute (Del. Code Anm. tit. 8, §253(a)). Section 68A
of the Model Act requires 95 per cent ownership.

Subparagraph 14A:10-5(6) (b) (i) follows section 55-108.1 of
the North Carolina Act in requiring shareholders of the parent
corporation to approve the merger where the plan of merger con-
tains any provision changing the parent’s certificate of incorpora-
tion in such a manner as would require shareholder approval under

Chapter 9 of this Act.

Unlike C. 14:12-10, subsection 14A :10-5(1) follows the Dela-
ware Act in permitting a downstream merger. Neither Title 14
nor the Model Act permits short-form down-stream mergers.
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14A :10-6
Errecer or MERGER or CoNSOLIDATION

SourcE or REFERENCE

N.J.: R.S. 14:12-5
Model Act: §69 (Supp. 1966)
Other: None

CoMMENT

This section substantially follows section 69 of the Model Act,
and substantially retains the provisions of R.S. 14:12-5.
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14A:10-7

Mercer or CONSOLIDATION OF
Doumestic axp ForeicN CORPORATIONS

SourceE ok REFERENCE

N. J.: R.S. 14:12-1; P. T.. 1952, ch. 33, §1 (C. 14:12-10)
Model Act: §70 (1960)
Other: Del. Code Ann. tit. 8, § 2562(e) (1967)

COMMENT

This section substantially follows section 70 of the Model Act.

Subsection 14A:10-7(4) makes plain that domestic and foreign
corporations may merge under section 14A:10-5 when the parent
or subsidiary is a foreign corporation and such merger is per-
mitted by the foreign jurisdiction. C. 14:12-10 does not permit such
a short-form merger. Note that when the parent is a foreign cor-
poration, it must comply with subsection 14A :10-5(2), since share-
holders of the domestic subsidiaries may bave a right of dissent.
See paragraph 14A:11-1(1) (a).

This section makes it clear that a merger or consolidation among
domestic and foreign corporations may involve more than two
corporations, whereas R. S, 14:12-1 might be interpreted as being
limited to two.

Unlike R. 8. 14:12-1, this section is not limited to mergers or
consolidations between domestic corporations and corporations
organized under the laws of another state. By virtue of the defi-
nition of ‘‘foreign corporation’’ (subsection 14A:1-2(j)), this
section also allows mergers or consolidations between domestic
corporations and corporations organized under the laws of a for-
eign country.
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14A:10-8
ABaxpoxMeENT 0F MERGER 0r CONSOLIDATION

Source or REFERENCE

N.J.: None
Model Act: §§67 (Supp. 1966); 70 (1960)
Other: None

CoMMENT

Title 14 contains no provision for the abandonment of a merger
or consolidation.

Sections 67 and 70 of the Model Act provide for abandonment
of a merger or consolidation at any time prior to the filing of the
articles of merger or consolidation. In view of the provisions
of subsections 14A:10-4(2) and 14A:10-5(4) permitting a merger
or consolidation to take effect up to 30 days after the certificate of
merger or consolidation has been filed pursuant to provisions set
forth in the certificate, the present section permits abandonment
at any time prior to the time the merger or consolidation shall
become effective, and requires the filing of a certificate of abandon-
ment with the Secretary of State if the certificate of merger or
consolidation has already been filed.

159



You're viewing an archived copy from the New Jersey State Library.

14A:10-9

ACQUISITION OF ALL THE SHARES OR A (CLASS on
SeriEs oF SHARES 0F A4 CORPORATION

SoURCE 0B REFERENCE

N.J.: P. L. 1967, ch. 116 (C. 14:12A-1 to 14:12A-5)
Model Act: None
Other: Companies Act of 1948, 11 & 12 Geo. 6, c. 38 § 209;

Can. Rev. Stat., c. 53, § 128 (1952)

CoMMENT

This section follows C. 14:12A-1 to 5 adopted in 1967 as a sup-
plement to Title 14 (1. 1967, c. 116, §§ 1 to 5, pp. 558 to 560),
which was in turn derived chiefly from the British and Canadian
Corporation Acts.

In determining whether 909% of the shareholders of the acquired
corporation have accepted the offer of the acquiring corporation,
shares already held by the acquiring corporation, or a nominee
or subsidiary of the acquiring corporation are not to be included.
This requirement is expressly embodied in the British Aect and
has been read into the Canadian Aect by judicial interpretation.
See Esso Standard (Inter-America) Inc. v. J. W. Enterprises, Inc.,
37 D.L. R. 2d 598 (1963).

Shareholders of the acquired corporation have the right to dis-
sent from the proposed acquisition, and may elect to become dis-
senting shareholders as defined in subsection 14A:11-3(1). If a
shareholder of the corporation whose shares are to be acquired
demands payment, he has all the rights of, and is subject to all
the provisions relating to, dissenting shareholders set forth in
Chapter 11 of this Revision.
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14A :10-10

SavLe or OrHER DISPOSITION oF ASSETS IN
Recvrar Coursy or BUSINESS AND
MorTeaee or PLEDGE 0F ASSETS

SoUurcE 0r REFERENCE

N.J.: R.S. 14:3-5
Model Act: §71 (Supp. 1966)
Other: None

CoMMENT

In this section, the Commission has adopted the concept of sec-
tion 71 of the Model Act, permitting the sale or other disposition
of all or substantially all of a corporation’s assets in the regular
course of business without sharehoder approval, unless the cer-
tificate of incorporation otherwise provides. R. 8. 14:3-5 requires
sharehoder approval for such transactions, and grants appraisal
rights to dissenting shareholders.

The Commission inserted the words ‘‘as conducted by such
corporation’’ to emphasize that in determining whether a trans-
action is in the usual and regular course of business, the business
engaged in by the corporation, rather than the business authorized
in its certificate of incorporation, shall control. See section 909
of the New York Business Corporation Act, which adopts the
minority position in Eisen v. Post, 3 N.Y. 2d 518, 169 N. Y. S.
2d 15 (Ct. Apps. 1957).

This section expressly permits a corporation to mortgage or
pledge all its assets, whether or not in the usunal and regular course
of business, without shareholder approval. Although Title 14 is
silent on the subject, the Commission believes that this section
does not change existing New Jersey law.
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14A:10-11

SaLe or OraEr DispositioNn oF Assers OTHER
Tasx ¥ Breavrar CoUursk oF BUSINESS

SOoURCE OR REFERENCE

N.J.: R.S. 14:3-5; 14:3-6
Model Aect: §72 (Supp. 1966)
Other: None

CoMMENT

This section is derived from section 72 of the Model Aect. It
combines into one section the concept of sale or exchange of assets
(R. S. 14:3-5) and lease of its assets (R. S. 14:3-6).

The major departure that section 14A:10-11 makes from both
the Model Act and Title 14 is that it permits shareholder approval
by a majority rather than a two-thirds vote, to (1) all corpora-
tions organized subsequent to the effective date of the Revision,
and (2) pre-Revision corporations who adopt an amendment to
their certificate of incorporation providing for a majority vote.
See paragraphs 14A:10-11(1) (¢) and 14A:10-11(1) (d).

Unlike Title 14, paragraph 14A:10-11(1) (c¢) provides for a
class vote.

Also unlike Title 14 and unlike the Model Act, subparagraph
14A:10-11(1) (b) requires that notice of the shareholders’ meet-
ing include or be accompanied by a statement regarding the share-
holders’ right to dissent and appraisal. See also paragraph
14A :10-3(1) (b) and compare subparagraph 14A:10-9(3) (b) (i).

Subsection 14A:10-11(2) differs from Title 14 by permitting
abandonment of the proposed sale, lease, exchange or other dis-
position after approval by the shareholders by board action alone
subject, of course, to the rights of third patries. See seetion
14A:10-8.
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14A:11-1

RicHT oF SHAREHOLDERS TO [ISSENT

SOURCE 0r REFERENCE

N.J.: R.S. 14:3-5; 14:12-6; 14:12-7
Model Aect: §73 (Supp. 1966)
Other: N.Y. Bus. Corp. Law §§ 623(d) and 910(a) (1) (B);

Del. Code Ann. tit. 8, § 262(k)

CoOMMENT

Subparagraph 14A:11-1(1) (a) (i) departs from both Title 14
and the Model Act and follows subsection 262(k) of the Delaware
Act by withholding the right of appraisal in the instances specified.
However, the Commission did not adopt the 2,000 shareholder
provision of the Delaware Act. Further, whereas the Delaware
Act limits the withholding of appraisal rights only with regard
to shares registered on a national securities exchange, division
14A:11-1(1) (a) (1) (A) also withohlds the right of appraisal
with regard to shares regularly quoted on an over-the-counter
market by one or more members of a national or affiliated securi-
ties association. Compare paragraph 14A:5-21(3) (b).

Again, subparagraph 14A:11-1(1) (a) (ii) follows subsection
262(k) of the Delaware Act by denying to shareholders a right
of appraisal where their vote is not required under subsections
14 A :10-3(4) and 14A :10-7(2) to approve a merger or consolida-
tion.

Subparagraph 14A:11-1(1) (b) (1) eliminates the right of ap-
praisal where the shareholders receive readily marketable securi-
ties in a sale, lease, exchange or other disposition of all the assets
not in the ordinary course of business. This provision departs
both from Title 14 and the Model Act. Withdrawal of the right
with respect to readily marketable securities was again based upon
the Delaware approach in the merger or consolidation situation,
Delaware itself grants no right of appraisal whatsoever on the
extraordinary disposition of all of the assets.

By eliminating the right of dissent from an extraordinary sale
pursuant to a plan of dissolution within one year, subparagraph
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14A11-1(1) (b) (ii) also departs from Title 14 and adopts the
approach of section 73 of the Model Act and paragraph 910(a) (1)
(B) of the New York Act. However, not only are cash transactions
excepted as in the Model Act and the New York Act, but also trans-
actions involving only readily marketable securities, or cash and
readily marketable seeurities. The language of division
14A:11-1(1) (b) (il) (B) is derived from paragraph 14 A :5-21(3)
(b).

Subparagraph 14A:11-1(1) (b) (iii) is derived from section 73
of the Model Act.

The first sentence of subsection 14A:11-1(3) departs from the
Model Act by not permitting a shareholder or his nominee or
fiduciary to dissent as to less than all the shares with respect
to which a right of dissent exists. Where, however, a nominee or
fiduciary holds shares for more than one beneficiary, the second
sentence of subsection 14A:11-1(3) permits the nominee or
fiduciary to dissent as to the shares held for one or more
beneficiaries without being required to dissent as to shares held
for all beneficiaries. This is in accord with present New Jersey
law. See Bache & Co. v. General Instrument Corp., 74 N. J. Super.
92 (App. Div. 1962), certif. denied, 38 N. J. 181 (1962). Subsection
14A:11-1(3) is derived from section 623(d) of the New York Act,
Subsection 14A :11-1(3) does not preclude a beneficial shareholder
from dissenting in his own name. Compare Bohrer v. United
States Lines Co., 92 N. J. Super. 592 (Law Div. 1966).

Since this section provides for a dissent by a shareholder of
any domestic corporation, the Commission considered that cor-
porations having the right to exercise a franchise for public use
would be governed by this section. See R. S. 14:12-7,
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14A:11-2

Notice or DissENT; DEMAND FOR
PaymEeNT; ENDORSEMENT OF CERTIFICATES

SourcE or REFERENCE

N.J.: R.S. 14:12-6; 14:12-7

Model Act: § 74 (1960)

Other: N.Y. Bus. Corp. Law § 623(a), (b}, (¢) and (f)
CoMMENT

Sections 14A :11-2 to 14A :11-11 are adopted in large part from
section 74 of the Model Act, and section 623 of the New York Act.
However, in the interests of clarity the Commission divided the
comparable section of both the Model Act and the New York Act
into ten separate sections.

In subsection 14A:11-2(1) it is required that a shareholder’s
notice of dissent must contain a statement of intention to demand
payment for his shares if the proposed corporation action is taken.
This provision is intended to negate the holding in Jaquith & Co.
v. Island Creek Coal Co., 47 N. J. 111 (1966) that a negative proxy
may satisfy the requirement for a written notice of dissent.
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14A:11-3

“DISSENTING SHAREHOLDER’’ DEFINED;
Date or DETERMINATION OF Farr VALUE

SourcE or REFERENCE

N.J.: R.S.14:12-6; 14:12-7

Model Act: § 74 (1960)

Other: N.Y. Bus. Corp. Law § 623(e) and (h) (4)
COMMENT

Although no provision comparable to subsection 14A:11-3(1)
appears in other corporation statutes, the Commission considered
it desirable to define ¢‘dissenting shareholder’’ for convenient ref-
erence in succeeding sections of this Chapter.

Subsection 14A :11-3(2) follows section 623(e) of the New York
Act by providing that a dissenting shareholder no longer has the
rights of a shareholder upon his making a demand under subsec-
tions 14A :11-2(3), 14A:11-2(4) or 14A:11-2(5). The appraisal
remedy, however, is not exclusive. See subsection 14A:11-5(2).

Subsection 14A:11-3(3) is derived from the first paragraph of
section 74 of the Model Act and retains the concept of Title 14
that any appreciation or depreciation resulting from the proposed
action is excluded in determining the fair value.

The Commission abandoned the more restrictive standard of
“full market value’’ used i Title 14, in favor of the broader and
more flexible test of ““fair value”’ found in the Model Act. In most
cases the shares to be appraised will not be readily marketable.
See section 14A :11-1.
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14A:11-4

TerMINATION 0F RiGHT or SHAREHOLDER
10 BE PPAiD THE Fair VALuE or His SHARES

SoURCE OR REFERENCE

N.J.: None
Model Act: § 74 (1960)
Other: N.Y. Bus. Corp. Law § 623(e) and (f)

CoMMENT

Title 14 has no provisions similar to those contained in this
section,

Paragraph 14A:11-4(1) (a) departs from section 74 of the
Model Act and section 623(f) of the New York Act by providing
that the rights of a dissenting shareholder cease upon his failure
to present his shares for notation, without giving the corporation
an option in this regard. Since the notation of the shares of the
dissenting shareholders is intended to protect subsequent pur-
chasers of such shares, the Commission believed this policy would
best be served by terminating the rights of the dissenting share-
holder automatically, if his shares are not tendered for notation
within the time period specified by subsection 14A :11-2(6), unless
there is a judicial determination, upon good and sufficient cause
shown, that such rights should not terminate.

Paragraph 14A:11-4(1) (f) should be read in conjunction with
subsection 14A :11-5(2).

Subsection 14A:11-4(2) is derived largely from section 623(e)
of the New York Act.
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14A:11-5
Rricars or DIssENTING SHAREHOLDERS

SouRrRCE or REFERENCE

N.J.: None
Model Act: § 74 (1960)
Other: N.Y. Bus. Corp. Law ¢ 623(k)

CoMMENT

Subsection 14A :11-5(1) is taken from section 74 of the Model
Act.

As under existing law, the remedy of dissent and appraisal is
not exclusive. See Colgate v. United States Leather Co., 73 N.J.
Eq. 72 (Ch. 1907), rev’d on other grounds, 75 N.J. Eq. 229 (H. &
A. 1909); Riker & Son Co. v. United Drug Co., 79 N.J. Eq. 580
(BE. & A. 1912). In subsection 14A:11-5(2), the Commission fol-
lowed closely the language of section 623(k) of the New York Act,
limiting the alternate available actions to those where the corpo-
rate action is ‘‘ultra vires, unlawful or fraudulent.”’ Compare
Windhurst v. Central Leather Co., 105 N.J. HEq. 621, 624 (Ch.
1930) (dictum), aff’d., 107 N.J. KEq. 528 (E. & A. 1931), appeal
dismissed per stipulation sub nowm., Ingraham v. Central Leather
Co., 76 1. ed 1299 (1931). Attention is invited to the last sentence
of the first paragraph of section 74 of the Model Aet, which ap-
parently makes the right of appraisal exclusive. Of course, the
non-dissenting shareholder continues to have the right to resort
to eourts without regard to the provisions of this Chapter. See
Imperial Trust Co. v. Magazine Repeating Razor Co., 138 N.J.
Eq. 20 (Ch. 1946).
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14A:11-6
DerERMINATION oF Famr VALUE BY AGREEMENT

SourcE or REFERENCE

N.J.: None
Model Act: § 74 (1960)
Other: N.Y. Bus. Corp. Law § 623(g)

CoMMENT

This section has no counterpart in Title 14. There is, however,
a similar provision in The Banking Act of 1948, P. 1. 1948, ¢h. 67,
§ 140 (C. 17 :9A-140).

Unlike section 74 of the Model Act and section 623(g) of the
New York Act, subsection 14A :11-6(1) leaves to the discretion of
the corporation whether it shall make an offer to dissenting share-
holders to purchase their shares.

In any event, the corporation must submit the specified financial
data to dissenting shareholders. This provision was largely de-
rived from section 623(g) of the New York Act.
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14A:11-7

ProceEpvure oX Fainvre 1o AGrEE oN Fair VaLug;
COMMENCEMENT oF AcrioNn 70 DETERMINE Falr VALUE

Source or BEFERENCE

N.J.: R.S. 14:12-6; 14:12-7
Model Act: §74 (1960)
Other: None

CoMMENT

Under R. 8. 14:12-6 and 14:12-7 either the corporation or any
dissenting shareholder may apply for the appointment of
appraisers. Under this section, the corporation has a 30-day period
within which to initiate an action to determine fair value before
any shareholder may commenee such action.
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14A:11-8

Actioxn 1o DETERMINE FAIR VALUE;
JurispicTion oF COURT; APPOINTMENT OF APPRAISER

Source or REFERENCE

N.J.: R.S. 14:12-6; 14:12-7

Model Act: §74 (1960)

Other: N.Y. Bus. Corp. Law § 623(h) (3) and (4)
CoMMENT

This section substantially follows section 74 of the Model Act.
It gives the court jurisdiction of actions to defermine fair value.
Subsection 14A:11-8(c¢) permits, but does not require, the appoint-
ment of an appraiser, whereas Title 14 requires the appointment
of three appraisers. In those cases in which fair value is so
readily determinable that the court can appropriately make the
determination, the expense of an appraisal may be saved. Com-
pare Bohrer v. United States Lines Co., 92 N. J. Super. 592 (Law
Div. 1966).
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14A:11-9
JupeMERT Iv ActioN 1o DETERMINE FAIR VarUus

Sovuror or REFERENCE

N.J.: R.S. 14:12-6; 14:12-7

Model Act: §74 (1960)

Other: N.Y. Bus. Corp. Law § 623(h) (8)
COMMENT

Subsection 14A.:11-9(1) follows section 74 of the Model Act and
section 623(h) (8) of the New York Act.

Subsection 14A:11-9(2) follows section 74 of the Model Act and
section 623(h) (6) of the New York Act in allowing interest in the
discretion of the court from a date prior to judgment and thereby
departs from present law. See In re Janssen Dairy Corporation,
2 N. J. Super. 580 (Law Div. 1949).
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14A:11-10
(Costs AxD EXPENSES OoF ACTION

SoUurcE 0r REFERENCE

N.J.: R.S. 14:12-6; 14:12-7
Model Act: §74 (1960)
Other: N. Y. Bus. Corp. Law § 623(h) (7); S. C. Code Ann.

§12-16.27(i) (7) (Supp. 1967)

CoMMENT

This section follows the seventh paragraph of section 74 of the
Model Act. It provides statutory authority for apportioning costs
and expenses, such as fees of appraisers, experts and attorneys.
In re Janssen Dairy Corp., 2 N.J. Super. 580 (Law Div. 1949)
found this anthority was lacking in R. S. 14:12-6 and 14:12-7.
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14A:11-11
Disposirion oF SHARES ACQUIRED BY ConroraTion

SourcE or REFERENCE

N.J.: None
Model Act: §74 (1960)
Other: None

CoMMENT

This section has no counterpart in Title 14. It describes, with
greater particularity than section 74 of the Model Act, how shares
acquired from a dissenting shareholder are to be treated by the
acquiring corporation.
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14A:12-1

Mermons or DissovuTion

Sovrce or REPERENCE

N.J.: None
Model Aet: None
Other: N. C. Gen. Stat. § 55-114(a)

CoMMENT

This section has no direct counterpart in either the Revised
Statutes or the Model Aect. It follows in part the format of sub-
" section 55-114(a) of the North Carolina General Statutes.

The intent of the section is to make all dissolutions and all
revocations and forfeitures of certificates of incorporation subject
to the provisions of this Chapter, whether or not the causes for or
the methods of such dissolution, revoecation or forfeiture are stated
in the section, except where the provisions of the Chapter are not
compatible with a court directed dissolution, or special statute or
common law proceeding.

The reference to common law proceedings in subsection
14A:12-1(2) is prompted by the discussion of such proceedings in
In re Collins-Doan Co., 3 N. J. 382, 395 (1949).

It should be noted that no corporation may be dissolved by
voluntary action or judgment of court without provision for pay-
ment of State taxes. See R.S. 54:10A-12. Accordingly, section
R. S. 14:13-2 has been omitted from the Revision.
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14A:12-2

DissoruTion Berore CoMMENCING BUSINESS

Source or REFERENCE

N.J.: R.S.14:13-3
Model Act: §75 (1960)
Other: None

COMMENT

This section is a combination of part of R.S. 14:13-3 and part
of section 75 of the Model Act.

R. 8. 14:13-3 does not apply in a case where any part of the
capital has been paid. The Revision requires that, if any part of
the capital has been paid in, it shall be returned to those entitled
thereto, less amounts disbursed for expenses.

Section 75 of the Model Act is limited to cases where less than
two vears have passed since incorporation. The Revision does
not incorporate this limitation.

The Model Act provides for the filing of ‘“Articles of Dissolu-
tion’’ in duplicate, and the issuance of a certificate of dissolution
by the Secretary of State. Neither of these provisions appears in
the Revision.

R. 8. 14:13-3 requires that dissolution by the incorporators be
accomplished by the consent of all incorporators. The provision
for dissolution by the board does not appear in Title 14,
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14A:12-3

DissoruTion WITHOUT A MEETING OF SHAREHOLDERS

SOURCE orR REFERENCE

N.J.: R.S. 14:13-1
Model Act: §76 (1960)
Other: None
COMMENT

This section combines aspects of R.S. 14:13-1 and section 76
of the Model Act. While R.S. 14:13-1 requires the unanimous
consent of all shareholders as a condition of a dissolution without
a meeting of shareholders, section 14A :12-3 requires the consent
of all shareholders entitled to vote on voluntary dissolution. The
section makes it clear that consents may be given personally or by
proxy, and signatures may be made by authorized agents. See
subsection 14A :5-19(1).

The Model Act requires the filing of a ‘‘statement of intent to
dissolve’” as a step in the voluntary dissolution process. There
would seem to be no compelling reason for the injection of this
additional step, and accordingly, it has not been incorporated in
the Revision.,

The provisions of R. S. 14:13-1 for the issuance by the Secretary
of State of a certificate of dissolution and for the publication of
the certificate have not been carried over into the Revision.
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14A:12-4

Dissorurion PURSUANT T0 ACTION OF BOARD AND SHAREHOLDERS

SoURCE 0r REPERENCE

N. J.: R. 8. 14:13-1
Model Act: §77 (1960)
Other: None
CoMMENT

This section departs drastically from the dissolution procedure
established by R. S. 14:13-1.

R. S. 14:13-1 provides for the approval of ‘‘two-thirds in in-
terest of all the stockholders, whether with or without voting
powers and without regard to class.”” The Revision gives no votes
to non-voting shares, recognizes voting by classes, and provides
for a majority vote except that the two-thirds requirement is
retained in cases of corporations organized prior to the effective
date of the Revision. The voting requirements may be inereased
if appropriate provision is made in the certificate of incorporation.
R. 8. 14:13-1 requires the consents of shareholders in writing. The
Revision makes no similar provision. R. 8. 14:13-1 requires the
issuance of a certificate of dissolution by the Secretary of State,
and the publication of that certificate. The Revision makes neither
provision.

178




You're viewing an archived copy from the New Jersey State Library.

14A:12-0

Dissor.ution PursuaxTt T0 PROVISION IN
CERTIFICATE OF INCORPORATION

Source or REFERENCE

N. J.: None
Model Act: Nomne
Other: N.Y. Bus. Corp. Law § 1002

CoMMENT

This section has no counterpart in present New Jersey law or
in the Model Aect. It is based upon the New York Aect, which, in
turn, is based upon § 55-125(3) of the North Carolina General
Statutes (1960).

The Revision note to section 1002 of the New York Act states,
in part, that the use of this section ‘“would be feasible only in
close corporations and the anticipated condition would normally be
a state of deadlock or dissension.’”’ Business Corporation Law,

(1963) Part 2, p. 72.
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14A:12-6
DissoruroN v Acoriowy BrougHET BY THE ATTORNEY (JENERAL

SoURCE 0R REFERENCE

N.J.: None
Model Act: §87 (1960)
Other: None

COMMENT

This section does not apply to or affect any proceeding brought
pursuant to section N.J.S. 2A:66-6 or to the Governor’s action

in repealing a corporation’s certificate of incorporation under
R. S. 54:10A-22.

In addition to the grounds for action set forth in this section, the
Model Act includes, as grounds for a judicially ordered dissolu-
tion, the failure of the corporation to pay its franchise tax, the
failure to file an annual report, and the failure to appoint a regis-
tered agent. Failure to file an annual report and failure to appoint
a registered agent are not made grounds for dissolution under
Title 14. Dissolution of a corporation which fails to pay its
franchise taxes follows automatically on proclamation of the
Governor. R.S. 54:11-2. R.S. 14:5-2 provides that a corpora-
tion’s charter may be forfeited if it fails to comply with a court
order that it bring its books into this State. This provision has
not been carried over into the Revision.

In connection with the reference in subsection 14A:12-6(3) to
the common law, see In re Collins-Doan Co., 3 N. J. 382, 393 (1949).
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14 A :12-7
DissoruTion oF DEAPLOCKED (ORPORATIONS

SoURCE OrR REFERENCE

N.J.: P.1. 1938, ¢. 303, § 1 (C. 14:13-15)
Model Aect: §90 (1960)
Other: None

CoMMENT

This section is based upon C. 14:13-15, but differs materially
from it.

C. 14:13-15 makes it a jurisdictional prerequisite that there be
an even number of directors. This requirement is not found in the
Model Aect, and is not carried over into the Revision. There may
be as complete a deadlock with an odd number of directors as there
is with an even number, and the consequences of a deadlock among
an odd number may be as serious as those which result from a
deadlock among an even number.

This section permits an action to be brought in the name of one
or more shareholders, in contrast to C. 14:13-15 which authorizes
an action to be brought by one-half of the directors of a board
having an even number of directors, if the holders of one-half or
more of the shares have voted for dissolution. Alternatively, C.
14:13-15 authorizes the action to be brought in the names of per-
sons holding one-half the voting shares, when such persons are
unable to agree with the persons holding the other half of such
shares. (. 14:13-15 further authorizes an action to be brought by
a committee of shareholders.

The provision in C. 14:13-15 that the plaintiffs in the action shall,
unless they are unable to do so, set forth the names and addresses
of all the shareholders, and the number of shares held by each, has
not been carried over into the Revision.

The provision authorizing dissolution when the shareholders,
acting as directors pursuant to subsection 14A :5-21(2), are dead-
locked has no counterpart in prior law.
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14A :12-8
Errrerive TiME oF DissoLuTioN

SoURCE 0r REFERENCE

N.J.: R.S. 14:13-1
Model Act: &85, 86 (1960)
Other: None
CoMMENT

R. S. 14:13-1 provides that dissolution becomes effective when
the Secretary of State issues a certificate of dissolution, unless a
later date is specified. Section 14A:12-8 eliminates the require-
ment that the Secretary of State issue a certificate of dissolution
and provides that, when a date other than the filing date is specified
as the effective date of dissolution, the effective date shall fall not
later than 30 days after the date of filing.

The Model Act provisions postpone the effective date of dissolu-
tion until liguidation and distribution have been made and articles
of dissolution have been filed in the office of the Secretary of State.
Dissolution proceedings are initiated under section 78 of the Model
Act by the filing of a statement of intent to dissolve. The effect of
filing such a statement of intent is much the same as the filing of a
certificate of dissolution under sections 14A:12-2, 14A:12-3,
14A:12-4 and 14A:12-5, except that dissolution is not thereby
accomplished. '

The revised section is more comprehensive and precise than
the Title 14 provisions.
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14A:12-9
Errecr oF DissoLvution

SovrcE or REFERENCE

N.J.: R.S. 14:13-1; 14:13-4; 14:13-5; 14:13-6; 14:13-9
Model Act: §§79, 80 (1960)
Other: N.Y. Bus. Corp. Law §§ 1005, 1006.

CoMMENT

This section represents a drastic departure from current New
Jersey law. It eliminates the present statutory scheme of volun-
tary dissolution pursuant to which directors of dissolved corpora-
tions become trustees as provided by R.S. 14:13-5. While a
substantial number of states have the same scheme of voluntary
dissolution as that presently in effeet in New Jersey, the trend
seems to be in the direction of a dissolution by the directors as
directors, rather than as statutory trustees.

The Model Act makes it clear that embarking upon the process
of dissolution does not change the status of directors. New York
has joined the ranks of those states which have rejected the
director-trustee device.

Paragraph 14A :12-9(2) is based upon R. 8. 14:13-9, but it does
not re-enact that part of R.S. 14:13-9 which provides that no
judgment shall be entered except as may be allowed by order of
the court having jurisdiction over the dissolution.

Subsection 14A:12-9(3) has no counterpart in prior law.
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14A:12-10
Revocarion or Dissonurion PROCEEDINGS

SoURCE OR REFERENCE

N.J.: P.L. 1951, c. 2564, § 1 (C. 14:13-7.1)
Model Act: §§81, 82 (1960)
Other: None

CoMMENT

This section represents a combination of parts of C. 14:13-7.1
and sections 81 and 82 of the Model Act.

C. 14:13-7.1 provides for revocation of voluntary dissolution
proceedings only by unanimous consent of all directors and share-
holders. The Model Act, plus legislation in some 21 states and the
Distriet of Columbia, authorize revocation by unanimous vote of
shareholders without a meeting, and by vote of the holders of less
than all the shares when a meeting is called.

The provision in present New Jersey law requiring that the
certificate of revocation be signed by ‘‘all of the surviving diree-
tors’’ of the corporation has been dropped from the Revision as
unnecessary.

The section as revised differs from the Model Aect in that it
places two limitations on revocation: (1) the requirement that it
take place within sixty days after the effective time of dissolution;
and (2) that it take place before any distribution of assets is made.
The Model Act has neither limitation. Delaware has a three-year
limitation. Del. Code. Ann. tit. 8 § 311(a) (1953). An examination
of the statutes of all the other states disclosed none that limited
the period within which revocation proceedings are required to be
brought. The majority of states which have provisions for revoca-
tion of dissolution permit revocation at any time prior to complete
distribution of assets.

The section as revised makes it clear that shareholders may sign

in person or by proxy. There is no similar provision in C.
14:13-7.1.
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14A:12-11
Errect oF RevocaTtioNn oF DISSOLUTION

SourceE or REFERENCE

N.J.: P. L. 1951, c. 254, §1 (C. 14:13-7.1)
Model Aet: §84 (1960)
Other: None

CoMMENT

Subsection (2) has no counterpart in prior law.
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14A:12-12
Notice To CrEpiTORS; FiLing Craims

SourckE or REeFErRENCE

N.J.: R.S. 14:13-11, 14:13-12

Model Act: §80 (1960)

Other: N.Y. Bus. Corp. Law § 1007
COMMENT

This section differs from R.S. 14:13-11 in that it authorizes
notice to creditors without court order. The six-month period pre-
seribed by this section for the filing of claims has no counterpart
in Title 14,

R. 8. 14:13-11 requires that notice may be given by publication
or by mail. The section as revised requires both. The second
sentence of subsection 14A:12-12(2) is patterned after the last
sentence of subsection 1007(a) of the New York Act.

The definition of ‘‘creditor’’ in subsection 14A:12-12(3) is new.

R. S. 14:18-12 requires that all claims be verified under oath.
The section as revised drops this provision. There is no reason
why the unverified claim of a creditor may not be paid if it is not
disputed by the corporation or the receiver.

R. 8.14:13-11 requires that proof of the giving of notice shall be
filed in the office of the Clerk of the Court. The section as revised
designates the filing place as the office of the Secretary of State.
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14A:12-13
Barring oF Crarmms oF CREDITORS

Source or REFERENCE

N.J.: R.S. 14:13-11

Model Act: {93 (1960)

Other: N.Y. Bus. Corp. Law § 1007 (b)
COMMENT

Subsection 14A :12-13(1) follows R.S. 14:13-11, but differs from
it in that R.S. 14:13-11 provides that creditors may be barred
only by order of the Superior Court. Subsection 14A:12-13(2) is
new. Subsection 14A:12-13(2) as to claims in litigation has no
counterpart in Title 14, and 1s patterned after subsection 1007 (b)
of the New York Law.
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14A:12-14
DisposrrioN oF ReEJECTED CLAIMS

SoUurCcE OR REFERENCE

N.J.: R.S.14:13-12
Model Act: None
Other: None
COMMENT

This section is based on R. S. 14:13-12 and makes no substantial
departure from that section.
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14A:12-15
JurisprcTiON oF THE SUPERIOR COURT

SoUrcE or REFERENCE

N.J.: R.S. 14:13-7
Model Act: §80 (1960)
Other: None

CoMMENT

This section specifies with more detail than R.S. 14:13-7 the
powers which the court may exercise in respect to dissolutions.

189



You're viewing an archived copy from the New Jersey State Library.

14A:12-16
DisTRIBUTION TO SHAREHOLDERS

Source or REFERENCE

N. J.: R.S. 14:13-5; 14:13-8
Model Act: §80 (1960)
Other: None

CoMMENT

The Title 14 sections on which this section is based do not make
express provision, as does this section, for distribution in cash or
in kind, or partly each.
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14A:1217
DispositioNn oF UNcLATMED DISTRIBUTIVE SHARES

Sovrce or BEFERENCE

N.J.: None
Model Act: §97 (1960)
Other: None

CoMMENT

This section confirms common practice in respect to the deposit
in court of unclaimed funds. There is no express counterpart in
Title 14.
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14A:12-18
JupamexT oF Dissornution ; Frnivg Copy

SoURCE Or REFERENCE

N.J.: R.S. 14:13-10
Model Act: None
Other: None
CoMMENT

This section re-enacts R. S. 14:13-10 without substantial change.
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14A:13-1
Howping axp ConvEYING REAL HSTATE

Source or REFERENCE

N.J.: R.S. §14:15-1
Model Act: None.
Other: None
COMMENT

This section is similar in purpose to R. S. 14:15-1, except that
the Commission deleted the limitation upon a foreign municipal
corporation holding real estate in this State. The Commission saw
no reason for so limiting a foreign municipal corporation. This
section confers upon all out-of-State corporations the same full
powers with respect to New Jersey realty, or any interest therein,
as a domestic corporation. As to the latter, see section 14A:3-1.
Section 14A :13-1 does not in any way deal with the issue whether
a foreign corporation owning or otherwise interested in real estate
located in this State must secure a certificate of authority under
section 14A :13-3.
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14A:13-2
ArPricATION OF AcT 10 FoRrREIi¢X CORPORATIONS

SoURCE 0r REFERENCE

N.J.: R.S.14:15-2; 14:15-5
Model Act: §§100; 116
Other: None

COMMENT

Subsection 14A:1-3(5) provides that this aect shall apply to
foreign corporations to the extent provided in this act. A number
of provisions in this Revision are expressly applicable to foreign
corporations, such as in Chapter 4 and, of course, throughout this
Chapter 13. Beyond other sections applicable by their terms, sec-
tion 14A:13-2 is a basic section in this Revision on the issue of its
application to foreign corporations. Related aspects of that ques-
tion are also treated in subsection 14A:1-3(6) and in section
14A :1-5.

Subsection 14A:13-2(1) is new and sets forth the application of
this Revision to foreign corporations duly authorized to transact
business in this State on its effective date, which is January 1, 1969,
See section 14A:16-3. Such corporations are equated in all
respects to foreign corporations procuring certificates of authority
under this Revision. Subsection 14A:13-2(1) corresponds in
general to subsection 14A :1-3(3) and section 14A :1-7, under which
existing domestic corporations to which this Revision applies are
placed on a par with corporations organized under this Revision.
The text of subsection 14A :13-2(1) is derived from section 116 of
the Model Aect, the principal change being the omission of the
words ‘‘subject to the limitations set forth in their respective
certificates of authority’’, which were considered unnecessary.

Subsection 14A :13-2(2) is virtually identical to R. S. 14:15-5, as
amended in 1963, which amendment was based on section 100 of the
Model Act. In this Revision (see the last paragraph of the Com-
ment to section 14A :13-3) the Commission intentionally departed
from the ‘‘hands off”” approach of Model Act section 99 which, had
it been adopted, might have appeared to deny any authority what-
ever to this State under this Revision to regulate the internal
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affairs of a foreign corporation. See 2 Hornstein, Corporation Law
and Practice, § 590 (1959).

Subject only to constitutional limitations, as expressed in sub-
section 14A :1-3(6), and to the restraints imposed by the prineiples
of comity, as set forth in O’Brien v. Virginia-Carolina Chewmical
Corp., 44 N.J. 25, 39 (1965), our courts remain free under this
Revision, including subsection 14A:13-2(2), to retain jurisdiction
in cases involving the internal affairs of a foreign corporation and
to grant relief on equitable principles wherever indicated, even to
the extent of applying to a foreign corporation in a proper case
certain substantive features of this Revision. Kahn v. American
Cone & Pretzel Co., 365 Pa. 161, 74 A. 2d 160, 162 (Sup. Ct. 1950)
(construing the Pennsylvania equivalent of Model Aect section
100). There are modern choice of law doctrines developing in this
field, which the Clommission did not wish to restriet by adopting
the approach in Model Act section 99. See Latty, Pseudo-Foreign
Corporations, 65 Yale L. J. 137 (1955); Reese & Kaufman, The
Law Governing Corporate Affairs; Choice of Law and the Impact
of Full Faith and Credit, 58 Columbia L. Rev. 1118 (1958) ; Baraf,
The Foreign Corporation—A Problem in Choice-of-Law Doctrine,
33 Brooklyn L. Rev. 219 (1967).

Subsection 14A :13-2(3) leaves to the courts the question of the
rights and privileges of foreign corporations which transact busi-
ness in this State without a certificate of authority, but subjects
such corporations in all respeets to the same obligations preseribed
for foreign corporations which secure such authority. See, also,
sections 14A :13-11 and 14A:13-12,
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14A :13-3
Apmission or ForeleN (CORPORATION

SoURCE 0R REFERENCE

N.J.: R.S. 14:15-3
Model Act: §99
Other: N.Y. Bus. Corp. Law § 1301

N. C. BCA §55-131(b) (3)

CoMMENT

The two sentences of subsection 14A :13-3(1) are identical to the
first sentence of section 99 of the Model Act and the second sentence
of paragraph 1301(a) of the New York Act, respectively. Subject
to the provisions of subsection 14A:13-3(2), they continue the
present requirement in R.S. 14:15-3 that a foreign corporation
must procure a certificate of authority from the Secretary of State
before transacting any business here. See subsection 14A :1-2(j)
for the definition of ‘‘foreign corporation’’ and subsection 14 A :1-3
(6) for the doctrine of federal supremacy, precluding any applica-
tion of this Revision to interstate and foreign commerce and to
foreign corporations in a manner beyond the reach of this State’s
power. Eli Lilly & Co. v. Sav-on-Drugs, Inc., 366 U. 8. 276 (1961).

Subsection 14A:13-3(2) i1s new and is based on the second para-
graph of section 99 of the Model Act. It differs from Title 14 by
setting forth a non-exclusive list of certain activities (largely taken
from N.Y. Bus. Corp. Law §1301(b), and not as extensive as in
the Model Act), any one or more of which a foreign corporation
may carry on in this State without having first secured a certificate
of authority. Some such provision appears in nearly all the recent
corporation statutes. See Latty, Some Miscellaneous Novelties in
the New Corporation Statutes, 23 Law & Contemp. Prob., 363, 394
(1958). Paragraph 14A: 13-3(2) (e) is derived from N. C. BCA
§ 55-131(b) (3).

Subsection 14A:13-3(2) does not deal with the determination of
what activities may subject a foreign corporation to service of
process in the courts of this State (see R. R. 4:4-4(d)) or to local
taxation (compare R.S. §54:10A-2). Subsection 14A:13-3(3)
codifies a comment by the Model Act annotators to the foregoing
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effect, 2 Model Bus. Corp. Act Ann. § 99, par. 4, at 566 (1960).
Subsection 14A :13-3(3) has counterparts, limited to process only,
in the Delaware Act (Del. Code Ann. tit. 8, § 373(b)) and New
York Act (N.Y. Bus. Corp. Law § 1301(c)).

The Commission omitted from section 14A :13-3 the two provi-
sions in section 99 of the Model Act relating to the internal affairs
of a foreign corporation, the first being the sentence at the end of
the first paragraph and the second being part of clause (b) of the
second paragraph. As to the approach of this Revision to the in-
ternal affairs of a foreign corporation, see the Comment to section
14A :13-2,
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14A:13-4
ArrricaTioN ror (ERTIFICATE OF AUTHORITY

Source or REFERENCE

N. J.: R.S. 14:15-3
Model Aet: §§103; 104
Other: N.Y. Bus. Corp. Law § 1304

Del. Code Ann. tit. 8, § 374

CoMMENT

Subseection 14A :13-4(1) is based on section 103 of the Model Act
and New York Bus. Corp. Law §1304(a). It requires much less
information than the Model Act from a foreign corporation apply-
ing for a certificate of authority. In this respect, it is closer to
R.S. 14:15-3. The requirement in paragraph 14A:13-4(1) (c¢) is
new and 1s adapted from the Delaware Act (Del. Code Ann. tit. §,
§ 374). Another departure from section 103 of the Model Act is the
deletion of the requirement that the application for a certificate of
authority ‘‘shall be made on forms preseribed and furnished by
the Secretary of State’’. The only instance in this Revision where
it is mandatory to use forms preseribed and furnished by the
Secretary of State is in the case of the annual report. See section
14 A :4-5.

The manner of execution and filing of documents in the office of
the Secretary of State by a domestie or foreign corporation under
this Revision is treated in section 14A :1-6. Therefore, subsection
14A:13-4(1) is very different from scction 104 of the Model Act.
As to fees payable on filing documents, see Chapter 15 of this
Revision.

As to the names of domestic and foreign corporations, sce sec-
tion 14A:2-2. A notable feature of that section is paragraph
14A:2-2(2) (c), new to this State, under which a foreign corpora-
tion whose corporate name is unavailable for use in this State may
become authorized to transact business in this State under a
fictitious name which is available for corporate use under section
14A:2-2. In such case, the Secretary of State will probably adopt
the procedure of issuing the certificate of authority in the corpo-
rate name of the foreign corporation but with a restrietion therein,
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limiting the foreign corporation to the use of the designated
fictitious name in fransacting intrastate business in this State. See
Blackstone, Permitting Qualification of Corporations Under
Similar Names: A Change In The Model Business Corporation
Aet, 23 The Business Lawyer 885, 887 (1968).

Subsection 14A :13-4(2) departs from both the Model Act and
Title 14 (R. S. 14:1-1 and 14:15-3) in deleting the obsolete require-
ment that a foreign corporation must accompany its application
with a copy of its certificate of incorporation and all amendments
thereto. Subsection 14A :13-4(2) substitutes the requirement that
a certificate of good standing in the jurisdiction of incorporation
be filed. In this respect, subsection 14A :13-4(2) follows N. Y. Bus.
Corp. Law §1304(b), which was changed to require that the
certificate of good standing be dated not earlier than 30 days prior
to the filing of the application.

The Commission elected to maintain in section 14A:13-4 the
two-step technique in R. S. 14:15-3 and seections 103 and 104 of the
Model Act under which, first, an application for a certificate of
authority is filed and, second, the Secretary of State issues the
certificate. The same approach has been followed with respect to
withdrawal of a foreign corporation (see section 14A:13-8) or
termination of its existence (see section 14A:13-9).
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14A:13-5
ErrEcT or CERTIFICATE OF AUTHORITY

SourceE or REFERENCE

N.J.: R.S. 14:15-3

Model Act: $105

Other: N.Y. Bus. Corp. Law §1305
CoMMENT

Section 14A :13-5 is based on section 105 of the Model Act and
section 1305 of the New York Act. Under subsection 14A:13-2(1)
and section 14A:13-5, foreign corporations duly authorized to
transact business in this State on and after the effective date of
this Revigion, January 1, 1969 (see section 14A :16-3), retain their
authority to transact business in this State until their anthority is
suspended (see section 14A :13-7), surrendered (sections 14A:13-8
and 14A:13-9) or revoked (see section 14A:13-10). See, also, sec-
tion 14A:13-12 under which an action brought by the Attorney
General against a foreign corporation may result in an injunction
restraining it from the exercise of any franchise or the transaction
of any business within this State.
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14A:13-6
AMENDED CERTIFICATE OF AUTHORITY

SourcE or REFERENCE

N.J.: None
Model Aect: §111
Other: N.Y. Bus. Corp. Law § 1308

COMMENT

This section has no counterpart in Title 14. It is based on section
111 of the Model Act with slight revision of language, particularly
in subsection 14A :13-6(1) with respect to a change in the character
of the business which the foreign corporation proposes to transact
in this State. The new language is derived from paragraph
14A:13-4(1) (e) and from section 1308(a) (2) of the New York
Act. A foreign corporation which fails to apply for an amended
certificate of authority within 90 days after it was required to do
so by this section may have its certificate of authority revoked by
the Secretary of State pursuant to the provisions of paragraph
14A:13-10(1) (b). See, also, section 14A:13-7 as to a change of
name by a foreign corporation.

Paragraph 14A :2-2(2) (¢) permits a foreign corporation to be
authorized to transact business in this State under a fictitious name
when its corporate name is unavailable for use in this State. A
foreign corporation authorized to transact business in this State
should apply under section 14A:13-6 for an amended certificate
of authority not only when it desires to change its corporate name
in the jurisdietion of ifs incorporation but, also, should it ever
desire to change the fictitious name adopted pursuant to para-
graph 14A :2-2(2) (e).
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14A:13-7
CBANGE oF NAME BY Foreiax CORPORATION

SourceE or REFERENCE

N.J.: None
Model Aect: §102
Other: None

CoMMENT

This section is new and is virtually identical to section 102 of the
Model Aect, as amended in 1967. Applicable only to a foreign
corporation which is authorized to transact business in this State,
it corresponds to subseetion 14A:9-1(1) which has the effect of
limiting a change of name by a domestic corporation. See, also,
paragraph 14A:2-2(2) (a).

When an authorized foreign corporation changes its corporate
name in the jurisdiction of its incorporation, but that name is un-
available for corporate use in this State under section 14A :2-2, its
certificate of authority is suspended under this section. To lift
the suspension, the foreign corporation must either change its
corporate name again, this time to one which is available for cor-
porate use in this State under section 14A :2-2, or the corporation
must otherwise pursue one of the three alternatives in section
14A:2-2, viz.: (1) secure a written consent; (2) obtain a court
judgment; or (3) adopt a fictitious name for use in this State.
Blackstone, Permitting Qualification of Corporations Under
Similar Names: 4 Change In The Model Business Corporation
Act, 23 The Business Lawyer 885, 888 (1968).

The obvious way for a foreign corporation to avoid most prob-
lems of suspension under section 14A:13-7 is to check with our
Secretary of State as to the availability of the proposed name
here (see subsection 14A:15-3(11)) and to reserve an available
corporate name for 120 days under section 14A:2-3 before pro-
ceeding with the change in the jurisdiction of its incorporation. A
foreign corporation whose certificate of authority has been sus-
pended for 90 days under section 14A :13-7 is subject to revocation
of its certificate of authority by the Secretary of State under para-
graph 14A :13-10(1) (a).

See, also, section 14A :13-6 and the Comment thereto as to the
requirement that an amended certificate of authority be procured
on any change of name by an authorized foreign corporation.
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14A:13-8
WiraprawaL oF Foreiey CORPORATION

SovurceE or REFERENCE

N.J.: R. 8. 14:15-7; N.J. 8. 2A:15-26(b)

Model Aect: §§112; 113

Other: N. Y. Bus. Corp. Law § 1310
CoMMENT

Subsection 14A :13-8(1) is derived from section 112 of the Model
Act. It provides the procedure by which a foreign corporation
authorized to transact business in New Jersey may voluntarily
surrender its authority and withdraw from this State. No board
resolution is required to be filed, as under R. 8. 14:15-7. Section
14A:13-8 should be read with scetion 14A.:13-9, which provides
for an alternative method of withdrawal when the foreign corpora-
tion has had its existence terminated in the jurisdiction of its
incorporation or when it has merged into or consolidated with
another corporation.

The tax clearance provision in R.S. 14:15-8 has been omitted
from this section and from section 14A :13-9 as being unnecessary
in view of R. 8. 54:10A-12, which containg the same requirement.
See paragraph 14A:1-6(1) (b), incorporating by reference the tax
clearance certificate requirements of R. 8. 54:10A-12, and see
Chapter 15 of this Revision for the fees payable on filing documents
in the office of the Secretary of State.

The anthority of the withdrawing corporation’s registered agent
is revoked upon the issuance of a certificate of withdrawal by the
Secretary of State, but the Secretary of State becomes an agent for
service of process against the corporation in the instances men-
tioned in paragraph 14A:13-8(2) (c¢), derived from N.J.S.
2A :15-26(b) and subparagraph 1310(a) (5) of the New York Act.
The authority of the Secretary of State under paragraph
14A.:13-8(2) (e) is expressly narrower than the authority of the
registered agent under subsection 14A:4-2(1) and under para-
graph 14A:13-4(1) (d). Compare Corporate Dev. Spec., Inc. ~.
Warren Teed Pharm., 99 N.J. Super. 493, 496-497 (App. Div.
1968).

Subsection 14A :13-8(3) is derived from section 1310(d) of the
New York Act,
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14A:13-9
TEEMINATION OF FKXISTENCE OF FoREIGN CORPORATION

SourcE or REFERENCE

N.J.: P.1. 1938, Ch. 178,§ 1 (C. 14:15-7)

Model Act: None )

Other: N. Y. Bus. Corp. Law § 1311
CoMmMENT

This section provides a simple procedure for withdrawal by a
foreign corporation which has been dissolved or has had its author-
ity otherwise terminated in the jurisdiction of its incorporation or
has merged into or consolidated with another corporation. The
section is applicable when there has been no withdrawal pursuant
to section 14A:13-8. It is derived from section 1311 of the New
York Act. Its counterpart is C. 14:15-7.

As to the omission from this Revision of the tax clearance pro-
vision in P. L. 1938, ch. 178, § 2 (C. 14:15-8), see the Comment to
section 14A:13-8. An amendment of P. L. 1948, ch. 162, §12 (C.
54-10A-12) is being recommended by the Commission, under which
a tax clearance certificate would continue to be a requirement in
the routine case of withdrawal by a foreign corporation under
section 14A :13-8 but would not be a requirement as to constituent
corporations, either domestic or authorized foreign, whenever the
surviving corporation in a merger or the new corporation resulting
from a consolidation is either a domestic corporation or a foreign
corporation anthorized fo transact business in this State.
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14A:13-10

REevocaTioN oF CERTIFICATE OF AUTHORITY;
IssuaNCE oF CERTIFICATE OF REVOCATION

SovrcE 0r REFERENCE

N.J.: R.S. 14:4-5
Model Act: §§114; 115
Other: Pa. Bus. Corp. Law § 1013

CoMMENT

This section is new and is based on sections 114 and 115 of the
Model Act. It collects in subsection 14A:13-10(1) all of the
grounds under this Revision for revocation by the Secretary of
State of a certificate of authority of a foreign corporation and sets
forth in subsections 14A :13-10(2) and 14A :13-10(3) the procedure
for effecting the revocation. The requirement of prior notice and
opportunity to cure the default is derived from section 1013 of the
Pennsylvania Act. However, subsection 14A:13-10(1) expressly
preserves any other ground and method of revocation provided by
law—such as in P. L. 1948, ch. 162 §21 (C. 54:10A-21), under
which the Secretary of State immediately revokes the certificate
of authority of a foreign corporation which has failed to pay
certain taxes imposed by the Corporation Business Tax Act (P. L.
1948, ch. 162 (C. 54:10A~1 et seq.). See, also, section 14A :13-12.
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14A:13-11

TraNsACTING Business WITHoUT CERTIFICATE OF A UTHORITY

SourcE 0r REFERENCE

N.J.: R.S. 14:15-4; 14:15-6; N.J.S. 2A:14-10

Model Act: §117

Other: Texas Bus. Corp. Act, Art. 8.18A
COMMENT

This section is based on section 117 of the Model Act and sets
forth some, but not all of the consequences when a foreign corpo-
ration transacts business in this State without a certificate of
authority. Thus, the ““in addition”’ language at the beginning of
subsection 14A:13-11(3) expressly preserves any other habilities
imposed by New Jersev law on the non-qualifying foreign eorpora-
tion, such as its obligation to pay the taxes imposed by the Corpo-
ration Business Tax Act (P. L. 1948, ch. 162 (. 54:10A~1 et seq.)).
See, also, subsection 14A:13-12(1), under which the Attorney
General may bring an action fo enjoin a non-qualifying foreign
corporation from transaecting business in this State.

R.S. 14:15-4 and 14:15-6 impose upon a non-qualifying foreign
corporation a limited disability to sue ‘‘upon any contract made by
it in this state’’, and a monetary penalty of $200.00 “‘for each
offense’’, respectively.

The disability to sue has been broadened by subsection
14A:13-11(1) to bar suit by the non-qualifying foreign corpora-
tion on any claim or demand. Paragraph 14A:13-11(1) (a) codifies
the holding in Ok v. 4. D. Gosman, Inc., 70 N. J. Super. 26 (Law
Div, 1961), where the prohibition in R. S. § 14:15-4 was held in-
applicable to the trustee in bankruptey of a non-qualifying foreign
corporation. Paragraph 14A:13-11(1) (b), in part, codifies the
holding in Admiral Discount Corp. v. Bovadikov, 46 N.J. Super.
522 (Monmouth Co. Dist. Ct. 1957) that the prohibition in R. S.
14:15-4 is applicable to the assignee of a foreign corporation (see
Tunks, Corporations, 13 Rutgers Law Review, 176, 177-178
(1958)), but creates an exception to that rule for any assignee
for value who fakes the assignment without knowledge that the
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foreign corporation should have, but has not, obtained the
necessary certificate of authority. Cf. N.J.S. 12A:3-302; compare
Art. 818A of the Texas Act.

The monetary penalty has been revised by subsection 14A :13-11
(3), which substitutes a penalty within the diseretion of the court,
ranging from $200.00 to $1,000.00, for each calendar year in which
the foreign corporation has transacted business in this State
without a certificate of authority. Subsection 14A:13-11(3) also,
in effect, enacts a new five vear limitation period for the recovery
of any such penalty in lien of the two year limitation period in
N.J.S. 2A:14-10(a). In this connection, see subsection 14A :16-1
(3) preserving vested rights, which would include any vested right
of defense under N.J. S. 2A :14-10(a). State by Parsons v. Stand-
ard 0il Co., 5 N. J. 281 (1950), affirmed 341 U. S. 428 (1951).

Subsection 14A:13-11(2) is virtually identical to the second
paragraph of section 117 of the Model Act and continues present
New Jersey law. Day v. Stokes, 97 N.J. Eq. 378, 379 (E. & A.
1925) ; Okin v, 4. D. Gosman, Inc., supra, at p. 28; Marquette Bailey
Lumber Co. v. Dexter Lumber & Flooring Co., 2 F. Supp. 3 (D.
N. J.1933), aff’d. sub. nom. on other grounds, Chase National Bank
v. Gannon, 66 F. 2d 937 (3d Cir. 1933).

See, also, subsection 14A:13-2(3) as to a foreign corporation
which transacts business in this State without a certificate of
authority.

The Commission noted the provision, comnion to many corpora-
tion statutes (2 Hornstein, Corporation Law and Practice § 586, at
78 (1959)), under which a foreign corporation not authorized to
transact business, which in fact does transact business in the state,
submits itself to the jurisdiction of the courts of the state and is
deemed to have designated the Secretary of State as its agent upon
whom process may be served. The Model Act does not have an
equivalent section, and neither does Title 14. The Commission con-
sidered that any such provision was unnecessary in view of the

provisions of R, R. 4:4-4(d).
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14A:13-12
Inguwcerion Acarxst Foreiey CORPORATION

SovrceE or REFERENCE

N.J.: P.L. 1948, ch. 162, § 20 (C'. 54:10A-20)
Model Act: None
Other: N.Y. Bus. Corp. Law ¢ 1303

Del. Code Ann. tit. 8, § 384

CoMMENT

This section has no counterpart in the Model Act or in Title 14.
It is based on § 1303 of the New York Act and § 384 of the Dela-
ware Act and corresponds to section 14A:12-6, under which the
Attorney General may bring an action for the dissolution of a
domestic corporation.

Section 14A :13-12, like section 14 A :12-6, is non-exclusive. Sub-
section 14A :13-12(3) preserves all other grounds provided by law
(such as in C. 54:10A-20) for injunctive relief against a foreign
corporation to restrain it from the exercise of any franchise or the
fransaction of any business within this State.
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14A:14-1

DrriNiTioNS

SourcE or REFERENCE

N.J.: R. 8. 25:2-7; 25:2-9: 14:14-3

Model Act: None

Other: Bankruptey Aect, § 1(20), 1(30)
CoMMENT

Paragraph (b). ‘‘Creditor’’ is here broadly defined, but, for the
limited purposes of instituting a receivership action, a creditor
must be one whose claim against the corporation is for a sum
certain or a sum which, by eomputation, ean be made certain. (See
section 14A:14-2). This follows existing law. See Lehigh &
Wilkesbarre Coal Company v. Stevens and Condit Transportation
Company, 63 N. J. Eq. 107 (Ch. 1902) ; Gallagher v. Asphalt Com-
pany of America, 65 N.J. Eq. 258 (1903); Hoopes v. Basic Com-
pany, 69 N.J. 679 (Ch. 1905), aff’d, 72 N.J. Eq. 426 (E. & A.
1906) ; Allen v. Distilling Company of America, 87 N.J. Eq. 531
(Ch. 1917) ; Gallant v. Fashion Piece Dye Works, 116 N. J. Fq. 483
(Ch. 1934),

Paragraph (e). The definition of ‘‘fair consideration’’ is taken
from the Uniform Fraudulent Conveyance Law, R. S. 25:2-9.

Paragraph (f). Chapter 14 of Title 14 of the Revised Statutes
does not define ‘‘insolvent’’. The cases decided under Chapter 14
of Title 14, however, make it clear that a corporation is insolvent
for the purposes of that chapter when it is unable to pay its debts
when they mature through its available assets or the honest use of
credit. Paragraph (f) codifies the construetion placed upon
Chapter 14 by the courts. By adding provision (1) to paragraph
(f) of this section, the Commission has introduced a second test
for insolvency, which is taken from section 1(20) of the Bankruptey
Act.

Paragraph (h). Although Title 14 of the Revised Statutes is
silent on the subject, this section expressly authorizes a corpora-
tion to act as a receiver if so authorized by law. Under The Bank-
ing Act of 1948 (P. L. 1948, c. 67, §§ 213, 214) only a qualified bank,

209



You're viewing an archived copy from the New Jersey State Library.

as therein defined, may act as a receiver. This includes state-
chartered banks, national banks and mutual savings banks having

fiduciary powers.

Paragraph (j). The definition of ‘‘transfer’’ is taken from the
Bankruptey Act, §1(30).
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14A :14-2

JurispICTION OF THE SUPERIOR COURT;
APPOINTMENT OF RECEIVER

Source or REFERENCE

N.J.: R.S.14:14-3;14:14-4,;14:14-6
Model Act: §§90, 92
Other: R.E.R. 4:56-2

CoMMENT

Paragraph (1) (a). R.S. 14:14-3 provides that any ‘‘creditor’’
may apply for a receiver. By limiting, in this paragraph, the type
of ereditor who may be a plaintiff in a receivership aection to one
whose claim is for a sum certain or for a sum which can by com-
putation be made certain, the Commission believes it is codifying
the case law developed under R.S. 14:14-3. The test— a sum
certain or a sum which can be made certain—is taken from R. R.
4:56-2(a). The Model Act, section 90, provides that a ereditor may
be a plaintiff in a receivership action when his eclaim has been
reduced to judgment and an execution thereon has been returned
unsatisfied, or when the corporation has admitted in writing that
the claim is due and it is established that the corporation is in-
solvent.

Paragraph (1) (b). This paragraph has been expanded to codify
the rule in Bruming v. Peralex of New Jersey, 76 N. J. Super. 184
(Ch. Div. 1962), that a combination of shareholders holding at
least 10% of the corporation’s stock may bring a receivership
action.

Paragraph 1(c¢). There is no provision in Title 14 authorizing
the bringing of an action by the corporation itself. The Commis-
sion felt that there was a need in the State law for a provision
analogous to the provision in the Bankruptey Act permitting the
filing of a voluntary petition.

Subsection (2) is taken from R. 8. 14:14-3 without substantial
change,

Subsection (3) is derived from R.S. 14:14-3 and 14:14-4.
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Subsection (4) is derived from R. S. 14:14-6. That part of R. S.
14:14-6 which requires a receiver to take and file an oath has not
been carried over. R.S. 14:14-6 does not require sureties on the
bond, nor does it specify where the bond is to be filed.

The provisions of R. 8. 14:14-1 (Directors’ duties on msolveney;
stockholders’ meeting) have not been carried over into the Revi-
sion. R. S, 14:14-1 imposes no sanctions. In practice, its provi-
sions seem to have been more often breached than honored. The
Comimission felt that it is unwise to force the directors to take
the action preseribed by R.S. 14:14-1 when the corporation is
insolvent in the equity sense, since such an ingolvency is not
readily determinable as of any given time, and’ the strict com-
phanee with the statutory mandate could coneelvably interfere
with bona fide efforts to extricate the corporation from its difficul-
ties. The newly added provision permitting directors to ask for
the appointment of a receiver, and the provisions of section
14 A :6-14, would appear to minimize the risk that the directors
would permit assets to be wasted through their inaction.

‘While this section makes no mention of foreign corporations,
the cases decided under Title 14 hold that R. S. 14:14-3, when read
in connection with R.S. 14:14-4 and 14:15-2, confer a limited
jurisdiction on the New Jersey courts to appoint receivers for the
New Jersey property of foreign corporations. See the cases cited
to N.J.S. A. 14:14-3 and 14:14-4, especially Baldwin v. Berry
Automatic Lubricators Corporation, 100 N.J. Eq. 363 (E. & A.
1926). R.S. 14:14-3 and 14:14-4 have their counterparts in this
section of the Revision. R.S. 14:15-2 has its counterpart in sec-
tion 14A :1-3 of the Revision. It is the thought of the Commission
that the rule of Baldwin v. Berry Automatic Lubricators Corpora-
tion will be applied to receiverships of foreign corporations after
the effective date of the Revision to the same extent as the rule
applied before the Revision.
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14A:14-3
MurrieLe RECEIVERS

SourCE OrR REFERENCE

N.J.: R.S. 14:14-8
Model Act: None
N.Y.B.C.L.: §1206(c), (d)

COMMEXRT

This section is based partly on R.S. 14:14-8 and partly on
§ 1206(c) and (d) of the New York Business Corporation Law.
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14A:14-4
Trrue 1o CorroraTE PROPERTY AND F'RANCHISES

SoUrcE Or REFERENCE

N.J.: R.S. 14:14-9; 14:14-27
Model Act: None
Other: None

CoMMENT

Subsection (1) is derived from R. 8. 14:14-9, paragraph a.
Subsection (2) is derived from R. S. 14:14-27,

Subsections c. and d. of R. 8. 14:14-9, which deal with receivers
appointed prior to March 26, 1935, have not been carried over
into the Revision.

The specific reference to foreign corporations contained in sub-
section b. of R.S. 14:19-9 has not been carried over into this
section, See the Comment to section 14 A :14-2.
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14A:14-5
PowEgrs or RECEIVERS ; GENERAL

Source or REFERENCE

N.J.: R.S. 14:14-7; 14:14-11; 14:14-30; 14:14-31
Model Act: §91
Other: None

CoMMENT

Subsections (a), (b), (¢) and (d) are derived from R. S. 14:14-7.

Subsections (e) and (f) are derived from R.S. 14:14-11,
14:14-30 and 14:14-31. The Commission was of the opinion that
the powers conferred upon masters pursuant to R. S.14:14-30 and
14:14-31 were so similar to those conferred upon receivers as to
result in substantial duplication. The provision for the appoint-
ment of masters was therefore eliminated, an added reason for

such elimination being that references to masters are governed by
R. R. 4:54.

Subsections (g) and (h) have no counterpart in Title 14.

R. S. 14:14-18, which provides for the substitution of the re-
ceiver as a party to any action pending against the corporation,
has not been carried over into the Revision, for the reason that
the Superior Court has inherent power to make such a substitu-
tion, and for the further reason that subsection (b) of this section
is broad enough to provide for such substitution.

No provision has been made for retaining counsel for the re-
ceiver, the accountants, appraisers and the like, since the subject
is fully covered by R. R. 4:68,
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14A:14-6
Powers or Recever; ConTEMPT OF COURT

SoUurcE or REFERENCE

N.J.: R.S. 14:14-11

Model Act: None

Other: R. R. 4:46-5(c)
CoMMENT

This section is derived from the second paragraph of R.S.
14:14-11. It has been reworded to make it consistent with R. R.
4:46-5(c).
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14A:14-7

Powrrs or REcrivir; SALE oF PROPERTY
Free or ENCUMBRANCES

SovrcE orR REFERENCE

N.J.: R. S, 14:14-20
Model Act: None
Other: None
CoMMENT

R. 8. 14:14-20 restriets the receiver’s right to sell encumbered
property to cases where the legality of the encumbrance is ques-
tioned and the property is of a character materially to deteriorate
in value pending litigation. This section is intended to authorize
the Superior Court to approve a sale of property free and clear
of liens, whenever the court is satisfied that such sale may reason-
ably be expected to benefit general creditors, without limiting the
court’s power to act only when the two grounds specified in R. S.
14:14-20 are present. The holder of an encumbrance is not pre-
vented by this section from enforcing his interest in the property
if no benefit to general creditors can reasonably be anticipated.
The revised section reflects the rule applied in the federal courts
under the Bankruptcy Act. See 4 Collier on Bankruptcy, 14th ed,,
page 1895, 1 70.99.
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14A :14-8
Ricats or DEBTORS ; SETOFF ; COUNTERCLAIM

SourceE or REFERENCE

N.dJ.: R. S. 14:14-7

Model Act: None

Other: Bankruptey Aet, § 68
CoMMENT

Subsection (1) is derived from R. S. 14:14-7, but has been re-
stated to conform more nearly with the provision in the Bank-
ruptey Act, § 68a.

Subsection (2) is derived from § 68b. of the Bankruptey Act.

218




You're viewing an archived copy from the New Jersey State Library.

14A:14-9

PayvenT or DeLivery 10 CORPORATION

SoURCE Or REFERENCE

N.J.: R.S.14:14-7
Model Act: None
Other: Nomne

COMMENT

R. 8. 14:14-7 gave protection to a debtor who, in good faith,
paid his debt to the corporation without notice of its insolvency
or its suspension of business. Subsection (1) of this section ex-
tends the same protection as that extended by R.S. 14:14-7, but
eliminates the requirement of good faith and lack of notice.

Subsection (2) has no counterpart in prior law.

In drafting this section, the Commission considered prior law
and the provisions of ¢ 70d of the Bankruptey Act, which protects
persons paying debts or delivering property before adjndiecation
or before a rcceiver takes possession, provided such person does
not have knowledge of the bankruptey, and has acted in good faith.
Section 70d does not protect persons acting after a trustee or a
receiver is appointed. The Commission felt that it was more im-
portant to protect innocent debtors than to protect a corporation’s
ereditors from collusion between the corporation and its debtors.
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14A:14-10
Fravpvrext Traxsrers

SoURCE orR REFERENCE

N.J.: R.S. 25:2-9; 25:2-10; 25:2-11; 25:2-12; R.S.
25:2-13
Model Act: Nomne
Other: Bankruptey Act, § 67d.
CoMMENT

In its consideration of the fraudulent transfer and preference
provisions of Title 14, the Commission concluded to repeal section
14:14-2 and to substitute for it provisions similar to those con-
tained in the Bankruptey Act. The Commission felt that there
was no logical reason for the enactment on the state level of a
harsher rule in respect to fraudulent transfers than that in force
on the federal level. By the enactment of the sections of this chap-
ter dealing with fraudulent transfers and preferences, the Com-
mission feels that sufficient safeguards are erected for all credifors
while at the same time giving recognition to other ereditors who
in good faith and without intent to defraud or be preferred acquire
preferred or secured positions.

Subsections (1), (2), (3) and (4) are derived, respectively, from
R. 8. 25:2-10, 25:2-11, 25:2-12 and 25:2-13 (The Uniform Fraud-
ulent Conveyance Law).

Subsections (5) and (6) are derived from section 67d of the
Bankruptey Act.
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14A:14-11
FraupureNt TraxsreErs: CONTINUED

SourcE ok REFERENCE

N.J.: R. S. 25:2-15; 25:2-16

Model Act: None

Other: Bankruptey Aet, § 67d(6)
CoMMENT

Subsection (1) is derived from section 67d(6) of the Bankruptey
Act.

Subsections (2) and (3) are derived from R.S. 25:2-15 (the
Uniform Fraudulent Conveyance Law).

Subsection (4) is derived from R.S. 25:2-16 (the Uniform
Fraudulent Conveyance Law).

See the general Comment following section 14 A :14-10.
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14A:14-12

FravpvLeNxT TravsrErs: CoNTINUED

SoUrcE OorR REFERENCE

N.J.: None
Model Act: None
Other: Bankruptey Aect, §67d(7)

CoMMENT

See the general Comment following section 14A :14-10.
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14A:14-13
Liens BY Lecan Process

SourcE or REFERENCE

N.J.: R.S. 14:14-25; 14:14-26

Model Act: None

Other: Bankruptey Act, §67a
COMMENT

This section represents a combination of R.S. 14:14-25 and
14:14-26, and section 67a of the Bankruptey Act.
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14A :14-14
PrErErENCES

SourcE or REFERENCE

N.J.: None
Model Act: None
Other: Bankruptey Aect, § 60

COMMENT

Subsection (1) is derived from section 60a.(1) and 60b. of the
Bankruptey Act.

Subsections (2) and (3) are derived from section 60a.(2) of the
Bankruptey Act.

Subsection (4) is derived from section 60b. of the Bankruptey
Act.

Subsection (5) is derived from section 60c. of the Bankruptey
Act.
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14A:14-15

Notice 10 CREDITORS

Source or REFERENCE

N.J.: R.S.14:14-14
Model Act: §93
Other: None
CoMMENT

This section is derived from R. S. 14:14-14, but has been ampli-
fied to make it consistent with the notice procedure provided in the
case of voluntary dissolution.

The Model Act allows only 4 months for filing claims after the
date of the court order.
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14A:14-16
Craivs; PRESENTATION ; APPROVAL OR REJECTION

SourcE oR REFERENCE

N.J.: R.S. 14:14-15
Model Aect: None
Other: None
CoMMERT

This section carries forward the substance of the comparable
provisions of Title 14, the changes being purely formal.

226




You're viewing an archived copy from the New Jersey State Library.

14A:14 17
Cramms; Jury Trian

Source or REFERENCE

N. J.: R.S. 14:14-16
Model Act: None
Other: None
CoMmENT

This section conforms with the comparable Title 14 provision.
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14A:14-18
RBeview or RecEIvER’s ACTIONS

SoURrRCE OrR REFERENCE

N.J.: R.S.14:14-18
Model Act: None
Other: None
CoMMENT

This section conforms with the comparable Title 14 provision.
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14A:14-19
DiscontiNuaNcE oF RECRIVERSHIP ACTION

SourcE oR REFERENCE

N.J.: R. 8. 14:14-10
Model Act: §94
Other: None
CoMmmeNT

The Model Act provision has here been substituted for the com-
parable provision in R. S. 14:14-10, for the reason that the Model
Act provisions allow greater flexibility for the resumption of busi-
ness. The substance of the second paragraph of R. S. 14:14-10 has
been incorporated in section 14A :14-22,
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14 A :14-22
JupeMENT oF DISSOLUTION

SourceE orR REFERENCE

N.J.: R.S. 14:14-10
Model Act: §95
Other: Nomne
CoMMENT

This section is based upon the second paragraph of R.S.
14::14-10.
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14A :14-23

ReorcanizaTion UxpEr Act or CONGRESS;
““Prax oF ReorcanizaTion’’ DEFINED

SouRCE or REFERENCE

N.J.: R.S. 14:14-44
Model Act: None
Other: None
COMMENT

This section is based upon R. S. 14:14-44
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14A :14-26

Reorcaxization Uxper Act or CONGRESS;
CERTIFICATES

SourceE or REFERENCE

N.J.: R.S. 14:14-46
Model Act: None
Other: None
CoMMENT

This section provides in general terms what R. S. 14:14-4-6 pro-
vides with unnecessary and prolix particularity.
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14A:14-27

Rreoreanization Unper Actr or CoNGRESS;
Powers axp DuTies oF STATE INSTRUMENTALITIES

SourceE OrR REFERENCE

N.J.: P. 1. 1948, ¢. 417 (C. 14:14-46.1)
Model Act: None
Other: None

CoOMMENT

This section is expresesd in broader terms than the section which
is its source.
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14A:15-1
Licexnse Fers PavasrLe BY DoMesTIc CORPORATIONS

SourcE ok REFERENCE

N. J.: R.S. 14:6-1; 14:16-2

Model Act: §123

Other: N. C. Bus. Corp. Act § 55-156
CoMMENT

This Chapter distinguishes between license fees and other fees
paid to the Secretary of State in connection with documents re-
lating to corporations. This section imposes a license fee which is
payable only by domestic corporations, as under R. S. 14:16-1 and
14:16-2, while the next two sections preseribe the fees paid both
by domestic and foreign corporations upon the filing and recording
of certificates or other documents in the office of the Secretary of
State or upon the issuance of certificates by the Secretary of State
pursuant to this Revision. As to the execution, filing and recording
of documents in the office of the Secretary of State, see section
14A :1-6.

The first two subsections of section 14A :15-1 largely follow the
first two paragraphs of Model Act section 123, including the pro-
vision that the license fee is based upon the number of shares
originally authorized or the increase in the number of shares au-
thorized, whether the shares are of par value or without par
value. Under R. S. 14:16-2, a different rate is preseribed for par
value shares than for shares without par value. The Commission
made this departure from present law to provide greater flexibility
to the draftsman in selecting the particular share structure best
designed for corporate reasons to meet the requirements of the
corporation and its shareholders and to avoid the results under
present law where the tax consequences frequently influence, if
they do not dictate, the share structure chosen,

Since the license fee 1s predicated solely on the number of shares
without regard to par value, no license fee whatever, not even
the $10.00 minimum in subsection 14 A :15-1(4), would be due under
this section upon any change in shares from par value to no par
value, or vice versa, which does not inerease the number of shares
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authorized. This eliminates any necessity for the credit provision
in the second paragraph of R.S. 14:16-2 upon any such change,
although the filing fee in section 14A:15-2 would be payable, to-
gether with any applicable recording fee under subsection
14A:15-3(13).

The rate in subsection 14A :15-1(2) was fixed by the Commission
in the belief that it places this State in a competitive position with
other states and yet provides a reasonable return to this State.
The rate differs from that suggested in Model Act section 123 and,
as already indicated, from the present rate in R. 8. 14:16-1 and
14:16-2.

Subsection 14A:15-1(3) differs from Model Act section 123 in
two respeects. First, it directs that the license fee payable on any
increase in the number of authorized shares shall be imposed at
the same rate as is provided in subsection 14A:15-1(2). Thus,
the license fee imposed on any inerease in the number of author-
ized shares up to 10,000 is one cent for each share of the increase.
Second, no credit is allowed for any prior reduction in the number
of anthorized shares since the filing of the original certificate of
incorporation. Thus, if a corporation had 100,000 shares originally
authorized, had reduced the number to 60,000 and is now increasing
the number to 90,000, the license fee is imposed on 30,000 newly
authorized shares at the rate of one eent per share for the first
10,000 shares of the inerease and one-tenth cent per share for the
remaining 20,000 shares of the increase. The latter provision is
not in the Model Act or Title 14 and was added at the request of
the Secretary of State.

The %1,000.00 maximum license fee payment under subsection
14A:15-1(4) does not appear in the Model Act or in Title 14.
1t was derived from the North Carolina statute (N. C. Bus. Corp.
Act §55-156). The $1,000.00 maximum applies to each case set
forth in subsection 14A:15-1(1) and does not represent a ceiling
for all license fees payable hereunder by a domestic corporation.
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14A:15-2
Fruize FEES oF THE SECRETARY OF STATE

SovurceE or REFERENCE

N.J.: R.S.14:2-5; 14:6-2; 14:15-9; 14:16-1
Model Act: §121
Other: None

COMMENT

The filing fees pavable under section 14A :15-2 are in addition
to any applicable license fee and recording fee payable under
gection 14 A :15-1 and subsection 14A :15-3(13), respectively. Other
miscellaneous filing fees of the Secretary of State and fees for
issuing certificates are listed in section 14A:15-3. As to the execu-
tion, filing and recording of documents in the office of the Secretary
of State, see section 14A.:1-6,

All of the fees in this Chapter were fixed after consultation with
representatives of the Secretary of State. Before the fees were
ultimately determined, consideration was given to the correspond-
ing fees in Title 14 and in other jurisdictions and to those sug-
gested in the Model Act. The representatives of the Seeretary of
State have expressed satisfaction with the overall result.

Some filing fees are higher, such as the $135.00 qualification fee
in paragraph 14A:15-2(4) (a) for a foreign corporation applying
for a certificate of authority to transact business in this State, in
place of the present $125.00 fee in R. S. 14:16-1. Some filing fees
are lower, such as the $20.00 fee in paragraph 14A:15-2(1) (b)
for filing a certificate of amendment of the certificate of incorpora-
tion, including any number of amendments, in place of the present
$20.00 fee in R.S. 14:16-1 for each amendment. Finally, some
filing fees in this section and in section 14A :15-3 are entirely new,
since they pertain to the filing of documents new to this State,
such as in subsection 14A :15-2(2) which fixes a filing fee of $25.00
for filing a restated certificate of incorporation, including any
amendments of the certificate of incorporation concurrently
adopted, and in subsection 14A:15-3(1) which fixes a filing fee of
$10.00 for filing an application to reserve a corporate name and
issuing a certificate of reservation.
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14A:15-3
Appritionar MisceLLANEoUs ¥rrg

Source OorR REFERENCE

N.J.: R.S. 14:15-9; 14:16-1; N.J. 8. 22A 41
Model Act: §121
Other: None

CoMMENT

Section 14A :15-3 enumerates certain miscellaneous fees to be
charged by the Secretary of State on filing and recording certain
documents in his office pursuant to section 14A :1-6, or on issuing
certain certificates pursuant to seetion 14A :1-9, or other applicable
law. See, also, sections 14A :15-1 and 14A :15-2, and the Comments
thereto,

If no other fee is expressly provided for certificates issued by
the Secretary of State or for papers filed in his office, the applicable
fee 1s $5.00 under subsection 14A :15-3(12). The Secretary of State
is required by subsection 14A :1-6(4) to record all documents, ex-
cept annual reports, which relate to or in any way affeet corpora-
tions, and which are required or permitted by law to be filed in
his office. This continunes the present practice under R. S. 14:1-4.
Pursuant to subsection 14A:15-3(13), the recording fee is $1.00
per page, as under N.J. 8. 22A:4-1.

241



You're viewing an archived copy from the New Jersey State Library.




You're viewing an archived copy from the New Jersey State Library.



You're viewing an archived copy from the New Jersey State Library.

P





