
STATE OF NEW JERSEY 
COUNTY OF PASSAIC

Agnes T. Stewart, being upon her oath duly sworn, says that she is the Assistant Secretary of the 
Hobart Trust Company; that she has been in the employ of said Company for more than five years last past; that 
she has charge of the accounts on deposit in said company; that on March 30th, 19i8 an account was opened in 
said Company in the name of August Thies, Maria Vender Heyden, Trustee; that the following deposits were made 
to said account:

March 30, 1918 ......................................................  $150.00
April 24, 1918 ..............................................    150.00
May 29, 1918 ....................................    100.00
July, interest .......................................................   1.31
July 5. 1918 ...................................  25.00
August 1, 1918 .............................................   175.Q0
October 1, 1918 ......................................................  25.00
October 29, 1918 ...............................    25.00
December 4, 1918 .......................... ......... ............. 55.00
January, 1919, interest ................. . ........................ 9.19

that there were no withdrawals from said account until June 3, 1919, when the total sum amounting to $715.50 was 
withdrawn; deponent says that withdrawal was by means of a withdrawal check or receipt signed August Thies, 
Maria Vonder Heyden, Trustee and the said Maria Vonder Heyden, Trustee, executed same by affixing hef mark. 
On June 3, 1919 the said sum of $715.50 was deposited in said Company to a new account opened on the same day. 
in the name of August Thies; deponent says that the said account of August Thies was closed out on May 31, 
1921.
Sworn and subscribed to before me
this 6th day of March, 1923. AGNES T. STEWART

RUTH TROY, Notary Public, of N. J.
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(Filed January 4, 1923)

In Chancery of N ew  Jersey

Between \
August F. Thies and Emil J 

H. Thies, /
Complainants, (

and \Notice of Appeal
Robert Yon Der Heyden, / 

and Josephine Von Der I
Heyden, his wife, 1 10

Defendants. /

The defendants hereby appeal from the whole 
and every part of the final decree made in this 
Court in the above-stated cause to the Court of Er-
rors and Appeals in the last resort in all causes.

Louis A. Cowley,
Solicitor and of Counsel foi

the Defendants. 20
I conceive there is good cause for appeal in tin 

above-stated cause.
Louis A. Cowley,

Of Counsel with the 
Defendant.

Dated December 29, 1922.

3o



2.
Petition of Appeal 

(Filed January 12, 1923.)

io

NEW JERSEY COURT OF ERRORS AND 
APPEALS

Between
August F. Thies and Emil 

H. Thies,
Respondents,

and
Robert Von Der Heyden and 

Josephine Von Der Hey-
den, his wife,

Appellants.

On Appeal

PETITION OF APPEAL

To the Honoral h the Court of Errors and A p -
peals in the last resort in all causes:

20 The petition of Robert Von Der Hey den and 
Josephine Von Der Heyden, the appellants in the 
above stated cause hereby respectfully show that 
your petitioners find themselves aggrieved by a 
final decree made in the Court of Chancery by his 
Honor, Edwin Robert Walker, Chancellor of New 
Jersey, bearing date the twenty sixth doy of De-
cember, 1922, wherein the said August F  Thies 
and Emil H. Thies were complainants and the said 
petitioners were defendants, in this respect, to 
wit:

That the said decree adjudges that a deed made 
by the said complainants to the said Robert Von 
Der Heyden, bearing date the 28th day of July, 
1919, and recorded in Book Q-27 of Deeds for Pas-
saic County, on page 230, for the premises in the
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said pleadings and proofs mentioned, is and was 
at the time of the execution and delivery of the 
same null and void, and,

That the said Robert Von Der Heyden upon the 
service of a copy of said decree and upon the com-
plainant August Thies, bringing into the personal 
estate of Maria Von Der Heyden the sum of One 
Thousand ($1,000.00) Dollars, with interest, or so 
much thereof as he would be entitled to, as his dis-
tributive share as the next of kin of his mother 10 
Maria Von Der Heyden, deliver up said deed to the 
complainants to be cancelled, and,

That he do also deliver up to the said complain-
ants possession of the said premises now held by 
him, together with all deeds, muniments of title 
and writings in his custody or power relating to 
the said premises, and,

That said defendants Robert Von Der Heyden 
and Josephine Von Der Heyden, his wife do also 
reconvey said premises to the said complainants 20 
free and clear and from all encumbrances done by 
them, or any claim by, from, or under them.

That the said decree further adjudges that the 
said Robert Von Der Heyden do make an account-
ing of all the rents, issues and profits derived by 
him from the said land and premises and that he 
pay over to the said complainants the balance re-
maining due to them as shown by the said account-
ing.

That the said decree further adjudges 30 
that the said Robert Von Der Heyden, as 
adminstrator of the estate of Maria Von 
Der Heyden. deceased, do render an ac-
counting of all the personal estate of Maria 
Von Der Heyden showing all the assets which 
came into his hands as an administrator, and all 
disbursements made by him as administrator, and

.tetsev State Library
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that he pay over to the complainants the distribu-
tive shares to which they are entitled as next of 
kin of the said Maria Von Der Heyden, deceased.

That the said decree further adjudges that the 
defendants pay to the said complainants their costs 
in this cause to be taxed.

That the said decree further adjudges that the 
said complainants may be at liberty to apply to 
the Court of Chancery for execution and further 

10 direction as they may be advised.
And your petitioners humbly appeal from that 

part of the decree as aforesaid upon the ground 
that the same is erroneous, for that: the said deed 
to the said Robert Von Der Hey den was executed 
and delivered by the said complainants to the said 
Robert Von Der Heyden for a good and valuable 
consideration with full knowledge of the nature 
and effect of said deed and in furtherance of a 
settlement agreed upon by the said complainants 

20 and the said Robert Von Der Heyden, defendant, 
in the matter of the Estate of Maria Von Der Hey- 

_ den.
And your petitioners humbly appeal from that 

part of the decree which decrees that the said 
Robert Von Der Heyden do make an accounting 
of all the rents, issues and profits derived by him 
from said land and premises and that he pay over 
to the complainants the balance remaining due to 
them as shown by said accounting, for that, he is 

30 the owner of the premises under the deed before 
mentioned free and clear of any right, title or 
interest of the said complainants.

And your petitioners humbly appeal from that 
part of the decree which orders that the said 
Robert Von Der Heyden as administrator of the
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Estate of Maria Von Der Hey den do render an ac-
counting of all the personal estate of the said 
Maria Von Der Heyden for the reason that a set-
tlement or arrangement was made between the 
said complainants and the said Robert Von Der 
Heyden, by which the said August Thies received 
$1,000.00 and a diamond earring and the said Emil 
Thies received a tract of land in the City of Clif-
ton and a diamond earring and other personal ef-
fects in full settlement of the share of August Thies 
and Emil Thies in the Real and Personal Estate 
of the said Maria Von Der Heyden.

And your petitioners humbly appeal from that 
part of the decree which decrees that the said de-
fendants do pay to the said complainants their 
costs to be taxed in the Court of Chancery,. for 
that, the said complainants should pay the costs 
of defendants.

And your petitioners humbly appeal from that 
part of the decree which decrees that the complain-
ants may be at liberty to apply to the Court of 
Chancery for execution and further direction as 
they may be advised, for that, so to do would be 
contrary to equity and good conscience.

Your petitioners therefore pray that the said 
decree of the said Chancellor may be, in the par-
ticulars aforesaid, reversed, set aside and for noth-
ing holden. And your petitioners may have such 
further relief in the premises as to this Honorable 
court shall seem meet.

Louis A. Cowley,
Solicitor and of Counsel 

with Appellants.
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Answer to Petition of Appeal / 

(Filed February 3, 1923)

NEW JERSEY COURT OF ERRORS 

AND APPEALS

Between
August F. Thies and Emil 

H. Thies,
10 Respondents, .

and ) On Appeal
Robert Von Der Heyden, 

and Josephine Von Der 
Heyden, his wife,

Appellants.

ANSWER TO PETITION OF APPEAL

20 The answer of the above-named respondents to 
the petition of appeal of the above-named appel-
lants.

These respondents, not acknowledging all or any 
of the matter which in the said petition of appeal 
are contained to be true, for answer thereto, 
nevertheless, say and admit, that a decree was, on 
the twenty sixth day of December last past, made 
and entered in the Court of Chancery, in the cause 
for that purpose mentioned in the said petition, 
as is therein stated; but as to the substance and 
form thereof, these respondents pray to refer 
thereto when the same shall be produced. And 
these respondents are advised and believe, that 
the said decree is agreeable to equity, and they
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pray that the same may be affirmed, with costs to 
be adjudged to these respondents.

John D. Craven,
Solicitor of Respondents. 

L. Edward Herrmann,
Of Counsel.

1«

N
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Bill of Complaint 

(Filed November 12, 1921)

BILL OF COMPLAINT

IN CHANCERY OF NEW JERSEY

To Hon. Edwin Robert Walker,
Chancellor o f the State o f New Jersey:

Complainants, August F. Thies, of Brooklyn,
10 New York, and Emil H. Thies, of Passaic, County 

of Passaic and State of New Jersey, respectfully 
show:

1. That Maria Von der Heyden, late of Athenia, 
in the County of Passaic, on or about the 5th day 
of June, 1919, died intestate, leaving her surviv-
ing, as her only heirs at law and next of kin, hex 
husband, Robert Von der Heyden, and your com-
plainants aforesaid, her sons by a previous mar-

20 riage. There was no issue o f the marriage o f the 
said Maria V on der Heyden and Robert Von der 
Heyden.

2. Said Maria Von der Heyden died seized of 
considerable real and personal estate in the County 
of Passaic aforesaid in this State. The personal 
estate consists of money in bank, furniture and 
other property to a considerable value, the items 
of which are set forth in “ Schedule A ”  hereto an-
nexed and made a part hereof.

30 The said Maria Von der Heyden died seized of a 
dwelling house and several lots and parcels of 
land described as follows:

(a) All that certain tract of land and 
premises, situate in the City of Clifton in the 
County of Passaic and State of New Jer-
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:sey, more particularly described on a map 
entitled “ Map of property of Suburban 
Homes Company, Athenia, Acquackanonk 
Township, New Jersey, surveyed by Wise 
and Watson, Engineers, Passaic, New Jer-
sey, September 1907”  which said map was 
filed in the office of the Register of Deeds of 
the County of Passaic as map No. 352 on 
30th day of November, 1907, said land and 
premises hereby conveyed being designated io 
on said map and known particularly as Lots 
Nos. five hundred and fourteen (514) and 
five hundred and fifteen (515) being fifty 
(50) feet in front on the southeasterly side 
o f  Orono Street by one hundred (100) feet 
in depth, together with the improvements 
thereon.

Being the same premises conveyed to 
Maria Von der Heyden by Arthur Axt and 
wife, by deed dated September 21st, 1919, 20
and recorded in Book Q-26 of Deeds for 
Passaic County on page 511.

(b) All that certain parcel of land and 
premises, situate, lying and being* in the 
Township of Acquackanonk, in the County 
of Passaic and State of New Jersey, known 
and described on a certain map entitled 
“ Map of Property of Suburban Homes Com-
pany, Athenia, Acquackanonk Township, 
New Jersey, surveyed by Wise and Watson, 
Engineers, Passaic, New Jersey, September 
1907,”  which said map was filed in the of-
fice of the Register of Deeds of the County 
of Passaic as Map No. 352 on the 30th day 
o f November, 1907, said land and premises
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hereby conveyed being* designated on said 
map and known particularly as lot No. five 
hundred and sixteen (516), being twenty- 
five (25) feet in front on the southeasterly 
side of Orono Street by one hundred (100) 
feet in depth,

and at the time of making of the deeds of convey-
ance hereinafter mentioned, your complainants 

10 charge and believe said real property had a value 
of nine thousand ($9000) dollars or upwards.

3. Complainants further show that just previous 
to the death of the said Maria Yon der Hey den, 
i.e. the last of May, 1919, your complainants had 
been discharged from service in the United States 
Army, and complainant Emil H. Thies was at that 
time twenty-six (26) years of age, and complain-
ant August F. Thies twenty-four years of age.

4. Complainants further show, that soon after 
20 the death of their mother, Maria Von der Heyden,

the said Robert Von der Heyden suggested to 
them, that their mother’s estate ought to be set-
tled up, that the estate did not amount to much, 
and that complainants had little or no interest in 
the said estate, but that he would see to it that 
they should get not only what was lawfully due 
to them, but also an amount greater than that. 
In pursuance of this, the said Robert Von der Hey-
den informed complainants that he would give to 
August F. Thies one thousand dollars in cash, and 

30 to Emil H. Thies the title to lot number five hun-
dred and sixteen (516) before mentioned.

5. Confiding in the honesty, probity and in-
tegrity of their stepfather, and relying upon his 
representations that they, complainants, had but a
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small interest in and to their mother’s estate, and 
complainants having just been relieved from the 
hardships and penury incident to military service, 
and being without any business experience what-
soever, they were, as. a consequence, induced by 
the said Von der Hey den to assent to his proposal 
of settlement of their mother’s estate.

6. That said Robert Von der Heyden informed 
complainants that to complete the arrangement of 
settlement it was necessary to prepare deeds of 10 
conveyance to the premises before mentioned, so 
that complainants could release to him the slight 
interest which they had in the said real property, 
and also to convey to complainant Emil H. Thies 
the premises known as lot No. 516 before men-
tioned.

Complainants further show that they were in-
formed several times during June and July 1919 
by the said Robert Von der Heyden that he had 
visited a lawyer, Mr. Cowley, in reference to sett- 20 
ling up matters connected with their mother’s es-
tate. That on or about the 28th day of July, 1919, 
they, together with said Robert Von der Heyden, 
went to the office of Louis A. Cowley, Counsellor- 
at-law of this state, having his place of business 
at Passaic, New Jersey, where they found the 
deeds hereinafter mentioned prepared for execu-
tion, all arrangements for the same having been 
made by the said Robert Von der Heyden. That 
at that time the said Robert Von der Heyden frau- 30 
dulently and without conscience, and upon a total-
ly inadequate and mere colorable consideration 
procured from the said complainants a deed and 
conveyance in fee simple of the premises known as 
lots five hundred and fourteen and five hundred
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and fifteen (514 and 515) before mentioned, which 
deed is dated July 28, 1919, and recorded in Book 
Q-27 of Deeds for Passaic County on page 230, 
and purports to be executed by August F. Thies 
and Emil H. Thies and Irene, his wife, as parties 
of the first part, to the said Robert Von der Hey- 
den, as party of the second part, and the consider-
ation therein expressed, is “ for and in consider-
ation of the sum of one dollar and other valuable 

10 consideration to them in hand well and truly paid 
by said party of the second part before the enseal-
ing and delivery of these presents.’ ’

That at the same time said August F. Thies and 
Robert Von der Heyden executed what purports 
to be a conveyance of all their right, title and in-
terest in and to lot five hundred and sixteen (516) 
before mentioned, to Emil H. Thies, which deed 
is dated July 28, 1919, and recorded in Book Q-27 
of Deeds for Passaic County on page 231, the ori- 

20 ginal of which is in the possession of your com-
plainants. Said lot number 516 is unimproved 
property and worth about six hundred dollars, but 
said lots numbers five hundred and fourteen (514) 
and five hundred and fifteen (515) have a large 
dwelling house and other buildings erected there-
on, worth about nine thousand dollars.

8. Complainants further show that at the time 
the said conveyances were made, your complain-
ants did not have the benefit of proper independent 

30 advice as to their rights and interest in said mat-
ters, and in their ignorance thereof and relying on 
the integrity and representations of the said 
Robert Von der Heyden, they did not seek the ad-
vice or counsel of anyone who was not only com-
petent to inform them correctly as to the legal ef-



13
Bill of Complaint

feet of said conveyancing and alienation but was 
also so disassociated from the interests of said 
Robert Von der Heyden, as to be in a position to 
advise your complainants properly, in respect of 
the consequences to themselves of such transac-
tion. That the said Mr. Cowley was the attorney 
of said Robert Von der Heyden, and did not ad-
vise your complainants of the legal consequences 
of their act further than to tell them where to sign 
on the deeds.

9. Complainants further show that soon after 
the said Robert Von der Heyden procured the said 
deed, he took possession of all the real property 
of the said Maria Von der Heyden, and he has ever 
since taken the rents and profits thereof amount-
ing, as your complainants believe and charge, to 
several hundred dollars.

10. Complainants further show that on June 
18, 1919, letters of administration were granted to 
the said Robert Von der Heyden on the rights, 
goods and chattels of the said Maria Von der Hey-
den, as shown by an order recorded in Book B of 
Surrogate’s Records, Passaic County, page 233. 
That as such administrator he has taken posses-
sion of all the personal estate of the said Maria 
Von der Heyden, but has never rendered an a* 
counting thereof, though frequently requested so 
to do.

11. And complainants further show that the 
said complainants, or one of them, have in a friend-
ly manner applied to the said Robert Von der Hey-
den, and requested him to deliver up to them the 
real estate so as aforesaid fraudulently procured 
from them.

12. That on or about the 26th day of January
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1921, the said Robert Von der Ileyden was niar-. 
ried to one Josephine Randall, and they are now 
residing in the premises before mentioned. The 
said Josephine Randall Von der Hey den may claim 
to have a right of dower in the premises before 
mentioned.

13. Complainant August F. Thies has been and 
still is ready and willing to return to the said 
Robert Von der Hey den the sum of one thousand 

10 (1000) dollars, which he received as, and what he
was induced to believe, was, the value of his in-
terest in all the real and personal property of his 
mother.

Complainants are without adequate remedy in 
the Courts of law, and therefore pray:

(1) That said Robert Von der Heyden and his 
wife, Josephine Von der Heyden, who are defend-
ants in this suit, may answer this bill of complaint, 
without oath, and each statement made therein. 

JO (2) That the deed of conveyance from com-
plainant to the said Robert Von der Heyden here-
inabove set out, may be set aside and declared and 
decreed to be null and void, and to have been 
fraudulently or unduly obtained.

(3) That the said defendant may be enjoined 
and restrained from encumbering or conveying the 
said lands and premises during the pendency of 
this suit.

(4) That the title to the said lands and pre-
mises may be decreed and declared to be in the 
complainants as the heirs at law of said Maria 
Von der Heyden, and that the said Robert Von 
der Heyden and Josephine R. Von der Heyden 
may be decreed or compelled to re-convey or re-
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lease to complainants all the said lands and pre-
mises so held by them as aforesaid.

(5) That the said Robert Von der Heyden 
may be compelled to make an accounting of all 
rents, issues and profits derived by him from the 
said lands and premises and also, as administrator, 
to render an accounting of all the personal estate 
of the said Maria Von der Heyden deceased.

(6) That complainants may have such further
or other relief in the premises as the nature of the l© 
case may require, and as shall be agreeable to 
equity and good conscience.

(7) That a writ of subpoena may issue com-
manding the said defendants to answer this bill 
of complaint and to abide by such decree as this 
court may make in the premises.

John D. Craven,
Solicitor for Complainants.

Alfred K. Moe, 20
Of Counsel.
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Schedule A.

Cash on deposit Hobart Trust Co., of Pas-
saic, N. J. book 5330 ------------------------- .$1,745.85

Estimated interest from June 1918 to 
date, not set out in inventory in Surro-
gate’s office of Passaic County, about 225.00 

Estimated value of cabinet, tools, cases, 
desks, chairs, dishes, mirror, bed room 

10 suite, dining room suite, victrola, rugs, 
stove, kitchen utensils, personal effects 
not set out in inventory in Surrogate’s
office of Passaic Co. about-------------------  1,000.00

Estimated value of policy of insurance in 
Metropolitan Insurance Company, not 
set out in inventory in Surrogate’s of-
fice of Passaic County abou t------------- 250.00

$3,065.85
ao
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(Filed December 13, 1921 )

IN CHANCERY OF NEW JERSEY

August F. Thies and Emil H. 
Thies,

Complainants,

and

Robert Yon der Heyden and 
Josephine Von der Heyden, 

Defendants.

ANSWER

Robert Von der Heyden and Josephine Von der 
Heyden, both of the City of Clifton, County of 
Passaic and State of New Jersey, answering, say;

Paragraph 1 o f  the complaint is admitted. 20
Defendants admit that said Maria Von der Hey-

den died seized of the real estate described in 
paragraph 2 of the complaint, and that at the time 
of her death she had a bank account in her name 
in the Hobart Trust Company of Passaic, New 
Jersey, as set forth in Schedule (a) of said com-
plaint, but deny that she had any furniture or 
other property of considerable value as is set forth 
in said paragraph.

Paragraph 3 of the complaint is admitted. 30
Defendants deny that said Robert Von der Hey-

den informed complainants that they had little 
or no interest in their mother’s, estate and that he 
would see to it that they should get not, only what 
was lawfully due them, but also an amount greater 
than that. They admit discussing the matter of 
settling up Maria Von der Heyden’s estate and 
further admit that to effectuate said settlement
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August F. Thies was to receive $1000.00, in cash 
and Emil H. Thies was to receive the title of lot 
No. 516 as set forth in said paragraph 4.

Paragraph 5 of the complaint is denied.
Paragraph 6 of the complaint is denied insofar 

as it says that defendant Robert Von der Heyden 
spoke of the slight interest of complainants in said 
real property and is admitted insofar as it states 
that to complete or carry out the arrangement of 

10 settlement it was necessary to prepare deeds o f 
conveyance, the said Robert Von der Heyden be-
ing of the opinion that that was all that was neces-
sary to complete the arrangement of settlement 
between him and said complainants.

Defendants admit that the said deeds were exe-
cuted in the office of Louis A. Cowley as set forth 
in paragraph 6, but deny that they were fraudu-
lently and without conscience procured, and that 
the consideration was inadequate.

20 Defendants deny that the house mentioned in 
paragraph 7 and the two lots on which it stands is 
worth about $9,000.00, as is stated in paragraph 
7 of the complaint, and aver that the said house 
and two lots is worth somewhere between $4500.00 
and $5000.00, it having been purchased in the 
year 1917 for the sum of $3700.00.

Defendants say that lot 516 is valued at about 
$500.00.

Defendants say that as to the matters set forth 
in paragraph 8 they have no knowledge or infor- 

3 J mation concerning same and therefore required 
complainants to prove same according to law, ex-
cept that when the complainants signed said deeds 
they were fully advised by Mr. Cowley and by de-
fendant that they were conveying all their right, 
title and interest to the house and two lots on
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which it stands to staid defendant Robert Yon der 
Heyden.

Paragraph 9 is denied.
Paragraph 10 is admitted insofar as it states 

that the said Robert Von der Heyden was ap-
pointed administrator of the estate of Maria Von 
der Heyden and has not accounted therefor, but 
denies that he has ever been requested so to do, 
and avers that the arrangement of settlement made 
between complainants and said Robert Von der 
Heyden made it unnecessary for him to file such 
an account.

Paragraph 11 of the complaint is denied. 
Paragraph 12 of the complaint is admitted. 
Paragraph 13 of the complaint is denied. 
Defendants further answering say:
Said defendant, Robert Von der Heyden said 

that he was married to Maria Thies in September, 
1907. She was. a widow with two children, Emil 
H. Thies, then 14 years and August F. Thies, then 
12 vears of age, the complainants in this case.

Said defendant, Robert Von der Heyden, says 
that the said Maria Thies was possessed of no real 
estate at the time of her marriage to defendant, 
had no income, no personal property except hei 
wearing apparel, some household furniture of 
slight value and about $300.00 in money, and de-
fendant says that at the time of the death of his 
wife, Maria, the only articles of furniture left 
which were hers at the time of her marriage, was 
a bureau of slight value, an old fashioned ward-
robe and some family portraits, and two diamond 
earrings, and defendant says that in the arrange-
ment of settlement of said estate the said complain-
ants each received a diamond earring which they
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converted into rings. This defendant retained the 
said articles of furniture which were, of slight 
value, and the family portraits were taken by said 
complainants. •

Said defendant, Robert Von der Heyden, says 
that in 1917, he and his said wife, Maria,, sold the 
property situate on Dan Street, of the said City of 
Clifton, to the Magor Oar Corporation, for the 
sum of $6000.00. Said property, consisted, of the 

10 house, in which defendant and his wife and com-
plainants lived, and five (5) lots. Title to said 
premises, with the exception of pne (1), lot. was 
in the name o f this defendant and his wife, Maria, 
Title to the said one (1) lot was in the name of 
Maria Von der Heyden alone, or together with her 
son, Emil H. Thies. The said $6000.00 realized, 
as hereinbefore stated was applied as follows: 
$3700.00 was used to purchase the house and two 
lots, being the first tract described in, the bill of 

20 complaint, and $350.00 was applied for the pur-
chase of lot described as the second tract in the 
bill of complaint, $800.00 was used to satisfy an 
encumbrance on the Dan Street Property, and the 
balance was deposited to the account of Maria 
Von der Heyden, this deponent’s wife, in the 
Hobart Trust Co., of Passaic, New Jersey. Title 
to said premises was taken in the name of Maria 
Von der Heyden, and the bank account was placed 
in her name, because this defendant was then 

30 owner of an automobile and had recently had a 
slight collision and wanted to protect said prop-
erty and bank account in the event of any further 
accidents.

Defendant, Robert Von der Heyden, says that 
after his said w ife’s death he informed complain-
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ants that the property and bank account were in 
their mother’s name, and told them the reason foi 
it, stated as aforesaid.

Said Robert Von der Heyden further says tha' 
no representation was made as to the value of the 
property, because the said Emil H. Thies, com-
plainant, well knew what it was worth, he hav-
ing negotiated the sale to the said Maria Von der 
Heyden.

This defendant, said Robert Von der Heyden, 
further*says that the said August F., and Emil 
Hi Thies, were fully advised as to the amount of 
money in the bank and the only statement made 
in reference thereto was that Robert Von »der Hey-
den said after, paying $1000.00, to the said August 
F. Thies there wouldn’t be very much left.

Defendant, Robert Von der Heyden, further says 
that ¡after the death of his said wife Maria, said 
premises were occupied by Emil H. Thies and his 
wife, who kept house, and defendant boarded with 
them and paid them $10.00 a week for his board, 
furnished all the coal for said household and al-
lowed them the use of the premises without rent, 
until this defendant remarried, January 26, 1921. 
From this last mentioned date said defendant and 
his wife, Josephine, Emil H. Thies and his wife, 
Irene, occupied said premises together. The house-
hold being managed by this defendant’s wife, 
Josephine, and the said Irene Thies assisting in 
the household work. In February 1921, said Emil 
Thies got out of employment and from that time 
on he and his wife and child boarded with this 
defendant, but paid no board whatsoever, except 
the sum of $10.00. The arrangement was that no 
board should be charged for Mrs. Thies, but Emil
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was to pay $5.00 a week, which he failed to do and 
he left said premises April 30, 1921. The said 
August F. Thies hoarded with his brother Emil 
on said premises until August, 1920, at which time 
he married. In October, 1920, the said August F. 
Thies borrowed from this deponent the sum of 
$400.00 which he has never repaid, and which is 
now past due and owing with interest at six per 
cent.

10 Defendants say the said complainants never ob-
jected to the settlement that was made with them 
until the 5th day of April, 1921, when an argu-
ment arose over board money.

Defendants aver that the said Robert Yon der 
Heyden never dominated complainants or exer-
cised any influence over them after they reached 
their majority and that said settlement was fail 
and equitable in all its terms, and prays that said 
bill be dismissed with costs to defendants.

20

jo
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Replication

(Filed December 20, 1921)

IN CHANCERY OF NEW JERSEY

August F. Thies, and Emil H. 
Thies,

Complainants,
vs.

Robert Von der Heyden, and 
Josephine Von der Heyden, 
his wife,

Defendants.

REPLICATION

Complainants August F. Thies and Emil H. 
Thies, join.issue on the answer of the defendants, 
Robert Von der Heyden and Josephine Von der 
Heyden. Id

In reply to the further answer of defendants, 
Robert Von der Heyden and Josephine Von der 
Heyden, complainants, August F. Thies and Emil 
Thies, say that:

1. They admit the allegations contained in the 
first paragraph of defendants’ answer.

2. They admit the allegations contained in the 
next or second paragraph, except the statements 
that the said Maria Thies had no personal property 
except her wearing apparel, some household furni- 30 
ture of slight value, and about three hundred dol-
lars in money, and that at the time of the death of
his wife Maria, the only articles of furniture left, 
which were hers at the time of her marriage, were 
a bureau of slight value, an old fashioned ward-
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robe and some family portraits;- and also that the 
articles of furniture which were retained by de-
fendant were of slight value.

3. They have no knowledge or information suf-
ficient to forn a belief as to the statements con-
tained in the next or third paragraph, except that 
they heard that the property situated on Dan 
Street in the City of Clifton was sold to the Magor 
Car Corporation; and knew that it consisted of a

10; house in which defendant and his wife and the 
complainants lived, and five lots.

4. They deny the allegations contained in the 
next or fourth paragraph.

5. They have no information or knowledge suf-
ficient to forur a belief as to why no representa-
tions were made as contained in the next or fifth 
paragraph, and they deny the rest of the allega-
tions in said paragraph.

6. They deny all the allegations contained in 
20 the next or sixth paragraph.

7. They admit the allegations contained in the 
next or seventh paragraph.

8. They admit the allegations contained in the 
next or eighth paragraph.

9. They deny the allegation contained in the 
last or ninth paragraph.

John D. Craven,
Solicitor:.

30
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IN CHANCERY OF NEW JERSEY

August F. Thies, and Emil H. j 
Thies, /

Complainants, |
vs. \ On Bill

Robert Yon der Heyden and 
Josephine Von der Heyden, 
his wife,

Defendants.

ORDER OF REFERENCE

It is on this 10th day of January, 1922, on m o-
tion of John D. Craven, solicitor of complainant,

Ordered that the above stated cause be referred 
to Hon. John Griffin, one of the Vice-Chancellors, 
to hear the same for the Chancellor, and to re-
port thereon to him and advise what order or de-
cree should be made therein.

E. R. Walker,
C.

I hereby consent to the entry of the above order.
Louis A. Cowley,

Solr. for Defendant.
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IN CHANCERY OF NEW JERSEY

10
Robert Von der Heyden, et al.,

Defendants.

Between

On Bill, etc.

MINUTES OF FINAL HEARING

Appearances:

J. S. Craven, Esq., (with whom was L. Edward 
Hermann, Esq., of counsel) for the Complain-

L. A. Cowley, Esq., for the Defendants.
20 Before Hon. John Griffin, Vice-Chancellor.

Chancery Chambers, Jersey City, N. JM Nov 14
1 0 9 0  • - ’  ' ’

Direct Examination by Mr. Herrmann:

Q. Mr. Thies, where do you live? A. At the 
present time, 431 E. Twenty-first Street, Brook- 

30 lyn.
Q. How old are you ? A. Twenty-eight.
Q. You are a son of Maria Von der Heyden? 

A. Yes, sir.
Q. Your father’s name was what? A. August

ants.

The Case for the Complainants. 

AUGUST THIES, sworn.
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Q. And he died when! A. 1902.
Q. After his death you continued to live with 

your mother! A. Yes, sir.
Q. Who were the other members of your fam-

ily, brothers and sisters! A. My brother Emil, 
and there was a little sister, Marie, who died very 
young.

Q. There were no brothers or sisters who died 
leaving any children! A. No, sir.

Q. So that you and your brother Emil were 
the only children of Emil Yon der Heyden! A. 
Yes, sir; the only children.

Q. Did she subsequently re-marry! A. Yes,
sir.

Q. With whom! A. Robert Yon der Hey-
den.

Q. When! A. 1907,—the latter part of the 
year.

Q. Were any children born of that marriage!
A. No, sir; none, at all.

Q. Did you continue to live with your mother 
and Mr. Von der Heyden after their marriage! 
A. Yes, sir.

Q. When did your mother die! A. June 5, 
1919.

Q. Did she leave a will! A. Not that I know 
of, no, sir.

Q. (By the Vice Chancellor) Well, none has 
ever been probated! A. No.

Q. Letters of administration have been granted, 
have they! A. They have been granted, yes.

The Vice Chancellor—Well, that, I think, 
is not disputed, that letters of administra-
tion were granted to Mr. Von der Heyden!
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Mr. Herrmann—That is not disputed, no.

Q. (By Mr. Herrmann) After your mother’s 
death were you then living at the house of your 
mother? A. Yes; I was living at the house of 
my mother at that time.

Q. How long did you continue to live there? 
A. Until August, 1919.

Q, That was about two months after your 
10 mother died? A. Practically, yes.

Q. Did your brother Emil continue to live 
there? A. He continued to live there until he 
was put out.

Q. (By the Vice Chancellor) When was he put 
out? When was Emil put out, do you know? A. 
He was ordered out by June, 1920—no, he was or-
dered out by the 1st of May, 1920.

Q. Did he leave then? A. He left, yes, on 
order.

20 Q. (By Mr. Herrmann): Now, after the death 
of the mother did you have any conversation with 
Mr. Von der Hey den with reference to your share 
of your mother’s estate? A. No; we never had 
any talk about what our share should be; no, none, 
at all.

Q. Well, now, what talk did you have? A. 
The only talk that we did have is, one time at the 
supper-table, there was my brother, Emil, and his 
wife Irene, and father and I sitting at the supper- 

30 table; I had been back from the service about three 
weeks; and not having paid any board in those 
three weeks, or paying any money into the house,
I thought it was about time I did pay something.

Q. How long had you been in the service? A.
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1 had been in the service probably three and a half 
.years.

Q. And during those three and . a half .,years 
you did not reside at the house ? A. No.

Q. 'So when, you returned and’had lived there 
three weeks, without paying anything, what did 
you say? A. I says to my father “ Well, Pop, 
we will have to straighten this up some way, as I 
am living here and not paying any money, ’ ’ and 
I says (I will use the words I used then) “ Suppose 
we all chip in and create a fund and let Emil take 
care of the books; die is used to keeping papers; 
and we will pay-all the bills out of that, and if 
we are short we will make up the difference, and 
if there is anything left we will keep it as a fund.”  
Right at that time Irene got up and went out to 
wash the dishes, and started to clear off the dishes ; 
and Emil went out in the kitchen and started to 
work.

Q. They left you and Mr. Von der Heyden to-
gether? A. Entirely alone, yes. So he sat there 
talking a while, and then he says, “ No, you get 
a thousand dollars; Emil will get a lot and the 
money in the bank”  (that is the way he said it) 
“ after we pay the bills and clear up all the ex-
penses.”  “ W ell”  I says, “ all right, Pop; you 
know what you are doing, and you will do the right 
thing by me,”  and that was all. T got up and went 

eout.
Q. Now, then, what next happened? A. The 

next thing, toward the end of July I came home 
¡¡from work one night—

The Vice-Chancellor— What year.?
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A. 1919—all in the same year of the death—I 
came home from work, and my father says, “ We 
will go down to Lawyer Cowley to-night. ’ ’ I says, 
“ All right.’ ’

Q. Then what happened? A. We went down 
to the lawyer—my brother Emil, and Irene his 
wife, and Mr. Von der Heyden and myself, went 
into Lawyer Cowley’s office and sat down, and 
Mr. Cowley had a number of papers in front of 

10 him, and he began to read; he read on, and after 
he read through the papers he said something 
about “ personal property” —well, 1 was in doubt 
about exactly what “ personal property”  was—I 
was thinking of rings and clothing—and my 
brother looked at me, and then my father and Mr. 
Cowley said something about “ jewelry” , and Mr. 
Von der Heyden then spoke up and said “ One hun-
dred dollars would cover it.”  I said, “ Oh, easy”  
—I was thinking of the jewelry and clothing. Then 

20 the next thing, Mr. Cowley says (he had a lot o f 
papers in front of him) “ You sign your name 
here and here” —I don’t know just how many 
times I. signed my name, but I signed wherever he 
told me to sign; and I was through, and waiting 
for the others to get through, too, and right after 
that we went out and went home.

Mr. Herrmann—I call for the production 
of the deed. (And the same is produced by 
Mr. Cowley, and exhibited by examining 

** counsel to the witness.)

Q. That is your signature, is it ? A. Yes, that 
is my signature.

Q. And that is one of the papers you signed
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at the office that day I A. It must be; that is my 
name there.

Mr. Herrmann— Without formal proof, 
this is admitted by the answer, so I would 
like to offer it in evidence (referring to the 
deed just identified by the witness).

Mr. Cowley— Certainly.
(Deed admitted in evidence and marked 

Exhibit C-l.) 10

Q. I show you another paper and ask you if 
that is your signature1? A. Yes, that is my sig-
nature !

Q. And is that another of the papers that you 
signed at the office that night! A. It must be.

Mr. Herrmann—Without formal proof, 
you will admit that!

Mr. Cowley—Yes. 20
(The paper was thereupon admitted in 

evidence and marked Exhibit C-2.)

Q. Now, then, Mr. Thies, did you know that 
when your mother died she died seized of the real 
estate described in these deeds! A. No; I sup-
pose what you mean by “ died seized of the real 
estate—

Q. (Interrupting): That it was in her name!
A. No; I did not know that, at all. 30

Q. Did you know, at the time you signed the 
deeds, that, under the law, your mother having- 
died intestate, you and your brother inherited the 
property subject to your father’s curtesy right, if 
any! A. No, sir; I did not know that.
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The Vice Chancellor—He has no curtesy 
right; there were no children born.

Mr. Herrmann—No curtesy right, no; that 
is so; I will take that out.

Q. Did your father ever explain to you that, by 
law, you and your brother were the owners of fliis 
property? A. No, sir; he did not..

1© The Vice Chancellor—That is, the real
(estate,

Mr. Herrmann—:The real estate,

Q. Did your father give you a thousand dol-
lars? A. He did rgive me a thousand dollars.

Q. What did you think you were receiving the 
thousand dollars for? A. Why, I thought I was 
getting a fair share of the estate; I trusted that 
he would give me all that was coming to me; I

20 left everything up to him, and he gave me a thous-
and dollars, which I really believed was all I was 
to get.

Q. Your father qualified as administrator of 
the personal estate of your mother? A. “ Quali-
fied?”  You mean, did he settle up the personal 
property?

Q. Yes. A. No, I never heard anything about 
“ personal property,”  only the one hundred dol-
lars.

M
The Vice Chancellor—Well, he was ap-

pointed administrator, was he?
Mr. Herrmann—That is admitted by the 

answer, that he was appointed.
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Q. And that personal estate has not been set-
tled up? A. No, it has not.

Cross Examination by Mr. Cowley:
Q. How old were you at the time you were in 

my office? A. 24 years old.
Q. 24? A. Yes.
Q. Had you ever bought property before ? A.

Yes, I did.
Q. Had you ever sold any? A. No, I haven’t 

sold; I haven’t owned any to sell.
Q. Didn’t you know, at the time you signed 

the deed to your brother Emil, that you were con-
veying all your right, title and interest in that lot 
to your brother Emil? A. I didn’t really under-
stand what I was conveying, or anything.

Q. In this deed to Emil didn’t you know that 
you were conveying a lot upon Orono Street to 
him? A. No; I didn’t understand I was convey-
ing him any lot; I understood my father was giv- ^  
ing him a lot.

Q. But you signed it ? A. I might have signed 
it, yes.

Q. And you were not informed that you were 
conveying real estate to him, at .the time? A.
No; I was not informed that I was conveying any 
real estate to him, no.

Q. You were not? A. No.
Q. And you did not know what you signed? A.

No; I must admit I did not know what I signed. 30
Q. Even when you signed it to Emil? A. 

When I signed it to Emil I didn’t know what I 
did sign.

Q. How long after did you find out—when you 
conveyed this property to Emil, how long after
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did you know what you had signed! A. Why, I  
didn’t know what I had signed until there was a 
time my brother and my father had an argument, 
and I was called up to the house; then I came and 
found out what I had signed, because, when I came 
in the room my brother had some deeds there 
which told me what happened.

Q. Well, now, after this deed was returned 
from record didn’t you ever see it in possession 

10 of your brother Emil! A. No. I never seen any 
of Emil’s papers, or my father’s papers.

Q. Do you know, as a fact, that this deed has 
always been in the possession of Emil! A. Of 
Emil!

Q. Yes. A. Why, I don’t know; I couldn’t 
say whether it was, or wasn’t; I wouldn’t know.

Q. You say that in this deed from you and 
Emil and Emil’s wife you were not informed that 
you were conveying the real estate to your father ? 

20 A. No.
Q. You were not! A. No, I was not.
Q. What did you suppose you were doing when 

you signed this deed! A. Why, I supposed we 
were settling up—this is what my father said: 
“ You are going to get a thousand dollars, Emil is 
going to get a lot and the money that is left in 
hank.”

Q. How did your father come to state the par 
ticular sum of a thousand dollars to you, and Emil 
a lot—how was that arrived at! A. As I said 
before, I was not paying as a hoarder, I was not 
giving any money to keep myself, in the first place, 
and I did want to make some arrangement where-
by I would pay board, at least; so, as I said, I of-
fered that we would all chip in, and my brother
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would keep the books, and we would pay all the 
bills out of the fund, and if we were short we 
would make it up; and, as I said before, Irene and 
Emil left, and my father says “ No*”  he says (he 
just started abruptly, like that) and he says, “ No; 
you get a thousand dollars, Emil will get a lot and 
the money that is left in the bank.

Q. Emil would get a lot and the money that 
was left in the bank? A. Yes, “ the money that 
is left in the bank” —that is what he said to me. 10

Q. Didn’t you have a general discussion about 
what your mother left? A. No; I knew absolute-
ly nothing that my mother left; I did not know 
what personal property my mother left until Mr. 
Craven told me what she left.

Q. Or what real estate she left? A. I didn’t 
know that she had left any, at the time; I know 
now. At the time I did not know who owned the 
real estate; I was not in a position to know, because 
I was away from home three and a half years, and 20 
when I left home we were living in Dan Street, 
and while I was in the Service this new place was 
bought, and they were pretty well settled when I 
came home—that is from 1917, when the place 
was bought, until 1919, when I came home; and 
my mother was on her deathbed when I did get 
home.

Q. So you say there was no discussion about 
your mother’s estate, excepting that you suggested 
paying board, and that your father then said 11 No, 30 
you will get a thousand dollars and Emil will get 
a lot and the money that remains in the bank ? ”  A.
Yes.

Q. That is all? A. That is all that was spoken 
to me about the whole estate.
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Q. And wasn’t there any discussion about your 
going down to my office to sign papers! A. No; 
I just came home, and I was told that we would 
go down to Lawyer Cowley’s tonight, and I says, 
“ All right,”  and after supper we did get in the 
auto and went down.

Q. Weren’t you told that the house on Orono 
Street, where your stepfather had lived, was in 
your mother’s name! A. No; I didn’t know who 
owned the house.

Q. And you did not inquire! A. I didn’t in-
quire, no; I had no reason to look up anything; 
I trusted my father; we got along fine; we were 
like two buddies; we could go out together and 
have a good time together, out in the car, and en-
joy ourselves fine; and when he said what I was 
to get 1 thought, “ Well, I guess that is all I am 
getting; Pop is all right.”

Q. Didn’t he tell you that your mother, be-
fore she died, expressed the wish that you should 
receive a thousand dollars, and that Emil should 
receive a lot! A. No.

Q. You married when—in 1920! A. In August.
Q. 1919! A. 1919, in August.
Q. Your mother died in June, 1919! A. June, 

1919.
Q. You married in August, 1919! A. Yes.
Q. And then you left the home! A. Yes,— 

the first week in August.
Q. And, in the Fall of 1919, you borrowed four 

hundred dollars from your father! A. Yes.
Q. Have you ever paid it back! A. No; that 

was a business dead; I borrowed $400 at 6%.
Q. Have you paid the interest on it! A. No,

I haven’t paid anything..
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Q. Where did you live since August, 1919? A.
I boarded in Passaic until February, and after that 
I lived at my present address, 431 East Twenty- 
first Street.

Q. Where were you in May of 1920? A. May, 
1920?

Q. At the time you were called to come up to 
Emil’s house ? A. Oh, at 431 E. Twenty-first 
Street, in Brooklyn.

Q. Oh, you were living in Brooklyn then? A.
Yes.

Q. Then you came, in response to Emil’s call, 
to the house on Orono Street? A. Yes, I was 
working in Passaic at the time; I was called from 
my work.

Q. You say that was in 1920? A. 1921.
Q. 1921? A. I might be mixed up with these 

dates a little.
Q. As a matter of fact, you stayed in the house 

up there a year and about two months after your 20 
mother died, didn’t you? A. No.

Q. You left two months after your mother 
died? A. I was married in August, and—wait 
now, I will get this straight—I came home in 1919, 
and I was married August 4, 1920.

Q. And up to a short time before your marriage, 
and, as matter of fact, up to just immediately af-
ter your marriage, you lived at this same house, 
didn’t you? A. Yes, yes; that is right.

Q. And then you never lived at the house since 
then—after your marriage you went and kept 
house for yourself? A. Yes.

Q. In 1921 you called at the house, and what 
happened then? A. That was the time my bro-
ther had this argument with my father. I came 
in the kitchen, and Emil and Irene and my fathei



38
August Thies—cross

and Mrs. Von der Heyden were all in the kitchen, 
and I came in, and my brother was sitting there, 
and he says “ What did my father say about set-
tling up this thing?”  “ What was I to get?”  
“ W hy,”  I told him, “ my father said ‘ I am going 
to give you a thousand dollars, and. Emil will get a 
lot and the money that is left in the bank.”  Shall 
I keep on?

Q. Yes, tell the whole story? A. Then Emil 
says “ Why don’t you give me what is coming to 
me?”  and then he handed me a paper; he was 
standing there with some papers in his hand; and 
he said “ Here,— the property was my mother’s; 
there is the deeds to it.”

Q. Who said that? A. Emil.
Q. He said what? A. He said “ The property 

was my mother’s; there is the deeds to it.”  He 
showed me the deeds that were made when we 
bought the property, or when they bought the 
property; and he had them in his hands there; 
and he said “ This is my mother’s property.”  I 
said, “ My mother’s?”  He said, “ Yes.”  Well, 1 
don’t remember just what we did say. I says, 
“ Why, we didn’t get nothing out of this” ; I says, 
“ you do the right thing by Emil and by me, or 
I will see a lawyer, ’ ’ and, well, I suppose there 
was some more talk, a lot of small talk, and I took 
the papers and I left.

By the Vice Chancellor:.

Q. What papers ? A. Them old deeds for the 
time my mother bought the property; and I also 
took Emil’s deed; in fact, I took practically all 
the legal papers, my brother Emil’s, and those per-
taining to this case.
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By Mr. Cowley:

Q. Didn’t you say, at that meeting, that you were 
satisfied with what you received, but you did not 
think that Emil got a square deal! A. Yes; I 
said that afterwards; that is one of the other 
things; I didn’t say I “ was satisfied,”  I said, all of 
a sudden, “ How is it I got a thousand dollars and 
Emil only gets a lot?”  I said, “ I suppose you 
thought, at that time, that Emil was a poor slob ’ ’ 
(as I said) ‘ iand you woud have to give me more? ’ ’ 
so I says “ Why don’t you do the right thing by 
Emil, after all Emil has done around this place? 
Do you mean to say he got enough by getting a 
lot— a lot that was bought for practically nothing 
at the time— and I got a thousand dollars?”  I 
says, “ We are not satisfied; you do the right thing 
by Emil; and, yes, I want more, too; I didn’t know 
that was my mother’s estate.”

Q. You did not know even them? A. I didn’t 
know then; that is why I demanded what I wanted.

Q. But you said then you were satisfied, and 
you wanted him to do the right thing by Emil ? 
A. No, I did not say I was satisfied.

Q. Didn’t you notice the discrepancy between 
what you got and what Emil got, at the time you 
got it? A. Well, Emil was to get a lot and the 
money that was left in the bank; I didn’t know 
what money he got that was left in the bank; 
I didn’t know whether it was one dollar or five 
thousand; in fact, I didn’t know if Emil got the 
lot, really.

Q. You used a little more heated words at that 
time, didn’t you? A. Oh, I was mad; why 
shouldn’t I be?
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Q. You told your father then that if he did 
not do the right thing by you, you would go to 
Weinberger & Weinberger? A. I don’t know 
whether I mentioned any particular lawyer.

Q. And you told him if you did not succeed 
there that you would kill him? A. I did not say 
I would kill him.

Q. And didn’t you tell him he “ would not be 
the first Dutchman you had killed” ? A. No; I 
might have said “ I have killed men before.”  I  
was referring to my Army days.

Q. Now, what did you do then in regard to this 
matter, between April or May of 1921 and Novem-
ber or December of the same year? A. I went to 
a lawyer, stated the case, and he advised me what 
to do; and got in touch with Mr. Craven, and he 
started proceedings.

Q. So you did not take any action for six 
months after that? A. Oh, well, I don’t know 
just how long it was; but first I seen a New York 
lawyer, and he handled the case for quite a few 
months; he was rather slow, to my estimation; 
and after he had things so he had them together 
he referred me to Mr. Craven. It was a long- 
winded affair. I was trying to push them; but, 
seemingly, you cannot push the law, or lawyers.

Re-direct Examination by Mr. Herrmann:

Q. At this row that you had, when Emil 
handed you some papers, that you found, are these 
the papers that you refer to (showing the witness 
two papers)? A. (After examining the papers) 
Yes; them are the two.

Q. And you also saw, at that time, this deed 
to Emil for the lot? A. Yes; that is one of the
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papers that Emil handed to me at the time I came 
up to the house.

The Vice Chancellor—The witness refers 
to what exhibits now?

Mr. Herrmann—Exhibit C-2,

Q. And you say that that was the first time 
that you knew that your mother died seized of 
this real estate, or that it was in her name? A. 10 
That is the first time.

Mr. H errmann—I offer in evidence the 
two deeds .identified by the witness, one 
made by the Realty Estates of Passaic to 
Maria Von der Heyden, dated June 28,1917; 
the other, from Arthur Axt and wife to 
Maria Von der Heyden, dated September 
21,1917. (Admitted without objection, and 
marked Exhibits C-3 and C-4 respectively.) 20

Q. You say you were very angry at this time 
—why were you angry? A. Yes, sir, I was.

Q. Why? A. Why, I seen that I was de-
frauded. My brother says “ There, there is the 
property that is on my mother’s name, and there, 
like a fool, I trusted him; I let him do everything 
his own way; he gave me just what he seen fit to 
give me, and I didn’t take the trouble to ask any-
body if I had any rights, or who owned the thing; ^  
I never asked was there a will, or anything, at all 
about it; and then, all of a sudden, I find out that 
this thing was owned by my mother, and I did not 
get anywheres near what I should have gotten.
3 Q. When did you go to the lawyer after that— 
how soon? A. Well, inside of two weeks.

1
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EMIL THIES, sworn.

Direct Examination by Mr. Herrmann:

Q. Where do you live! A. 277 Summer Street, 
Passaic, N. J.

Q. How old are you! A. I  will be thirty this 
month.

Q. You are a son of Maria Von der Heyden! 
A. Yes, sir.

Q. And a brother of the last witness! A. Yes, 
sir.

Q. After your father’s death did you continue 
to live with your mother! A. Yes, sir.

Q. When was your mother married to Mr. Von 
der Heyden! A. In September, 1907.

Q. When did your mother die! A. June 5th 
1919.

Q. At the time of your mother’s death were 
you married! A. Yes, sir.

Q. Were you then living with her! A. Yes 
sir.

Q. And Mr. Von der Heyden! A. Yes, sir.
Q. After your mother’s death did you continue 

to live there! A. Yes, sir.
Q. Did you have any talk with Mr. Von der 

Heyden with reference to your interest' in your 
mother s estate! A. No; only as explained by 
my brother, at the time the arrangements were 
made. I got up and walked out.

Q. So you did not hear what arrangements 
were made! A. No; I  didn’t know what arrange-
ments were made; in fact, I didn’t really know 
anything about them until my brother told me 
that he got a thousand dollars and I got a lot; and 
my wife told me that my father said “ Oh, give.
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Emil two hundred and fifty dollars, and call it 
square.”  He came out and told my wife that.

Q. Who did—Mr. Von der Heyden? A. Mr. 
Von der Heyden, yes, sir.

Q. When was this said? A. Well, this was 
right after he gave my brother the thousand dol-
lars.

Q. Did he ever give you the two hundred and 
fifty dollars? A. No, sir.

Q. Now, then, you were present and signed this 
deed, did you, at Mr. Cowley’s office (showing the 
witness Exhibit C -l)? A. That is my signature, 
yes, sir.

Q. Was your wife present with you? A. Yes. 
Q. How did you happen to go to Mr. Cowley’s 

office that night? A. Well, in the Mill my father 
says to me, “ To-night we will go down to Mr. 
Cowley, and we will sign the papers.”  I said,
‘ 4 ‘ All right, Pop, we will go down. ’ ’

By the Vice Chancellor:
Q. You worked in the Mill with your father? A. 

I worked in the Mill with my father; yes, sir.

B y. Mr. Herrmann:
Q. And you and your wife and father and 

brother went down to Mr. Cowley’s office? A.
Yes. .

Q. At that time did you know that your mother 
was the owner of property when she died? A. 
No, sir; I didn’t know that she was the owner.

Q. Did your father ever explain to you that 
vour mother was the owner of this property? A. 
Never explained to me. The only thing I know
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was "the few words my brother said when he said 
“ How about the board? I will pay the board, 
and let Emil keep the books; and if there is any-
thing over, or anything more needed we will chip 
in and make np the balance” ; and I got up and 
walked out.

Q. So you did not know what arrangement had 
been made? , A. I really didn’t know what ar-
rangement had been made; I left everything in 

10 trust to my father, that he would do the right 
thing.

Q. How long did you continue to live at the 
house after that, with your father? A. Up until 
I was ordered out of the house.

Q. When was that? A. May 1st, 1921.
Q. ’21? A. r21, yes.
Q. Now, then just what led up to that, and 

what happened? A. Well, you see, we worked 
in the Mill together, and the Mill closed down in 

20 January; well, I had no work, neither did my 
father; we were all laid off; so I painted a house 
next door, and I got sixty dollars; and arrange-
ments were never made with me to pay board; it 
was made with my wife and his wife, if I remem-
ber correctly, or with Mr. Von der Heyden and 
my wife, that I was to pay five dollars, now that 
he was married, and that she would not have to 
pay because she would do the work and take care 
of the house.

30 Q. When was Mr. Von der Heyden married, 
after your mother’s death? A. In the latter part 
of January, in 1921. So, well, I worked and I fin-
ished this work over here, and I got sixty dollars; 
and so, as my wife told me I was going to pay 
five dollars a week, I gave thirty dollars to my
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wife to give to his wife; so right at the time she 
refused it, and she said “ Where is your w ife’s ! ”  
meaning where was my w ife’s board and the 
baby’s board. Well, my wife didn’t know what to 
say. She would not take it; so when I came home 
that evening she told me; so I couldn t get him 
he went up in his room— and in the morning I 
couldn’t get him, either, because he slept until I 
went out; I was doing a little work. So I got 
home at noon-time, and I asked him, I said, Say, 
Pop, what is all th is!”  He wouldn’t answer. I 
says, “ What is the matter; aren’t you satisfied!”  
No answer. And one thing led on to another; I 
couldn’t get head or tail out of the whole thing, 
so I got real mad, and I said “ I suppose you want 
me out of here” —because I couldn’t see them, 
both of them would stay in their room until I went 
out in the morning, and be grumbling at every-
thing I put in my mouth, and so forth. So I said, 
“ Whdt do you want me to do— get out! If you 
do, give me what is coming to me.”

Q. What did you mean by that—the two hun-
dred and fifty dollars that he had promised you! 
A. Yes, that he said that that ‘ ‘ would be square. 
Well, I thought that that was my fair share of 
the property— and the lot; that is what I thought 
I was entitled to.

Q. What did he say when you asked for the 
two hundred and fifty dollars! A. He said “ I 
have got nothing to give.”  With that, I said to 
my wife to call up my brother, August.

Q. What was your purpose in calling him! A. 
Because of I not knowing the arrangement made, 
and not being exactly sure about the arrangements 
made, I called my brother up to ask him. While
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my wife was at the ’phone I went in the drawer 
and got all the papers, where we kept onr deeds, 
and I grabbed up some of the papers, and as I 
looked down I seen in one of the deeds “ Maria 
Von der Hey den.”

Q. How many deeds did you get, do you know? 
A. Well, I don’t remember how many deeds, but 
it was a bunch of papers.

Q. I show you two papers, marked C-3 and C-4, 
10 respectively, and ask you if those are papers that 

you saw? A. This is one I saw (referring to C-4), 
but that I really saw was this “ Arthur Axt to 
Maria Von der Heyden.”  When I saw that I said 
nothing; I waited until my brother came up.

By the Vice Chancellor:

Q. He is asking you, Is that one of the deeds 
that you found— C-4? A. I am not sure of this 
one.

20

Mr. Herrmann—He is not sure of C-3, but 
he is sure of C-4.

The Witness— C-4 is the one that led me 
to go on further, because, on the strength of 
this, I though! “ Why, it is all on my 
mother’s name!”  I said, “ Why, I ought 
to get more. ’ ’ So my brother came up, and 
I said to him, “ What were the arrange-
ments that were made at the supper-table 

30 that time?”  and he repeated that he was
to geth a thousand dollars and I would get 
at lot and the money that was left in the 
bank. “ W ell,”  I says, “ there you are.”  
Well, my brother said, as he stated here, 
and explained to him, “ Do you think this
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is the right thing you done by him—just 
giving him a lot and giving me a thousand 
dollars ! ”  He said, “  No. ”  My father was 
crying at the time, too. “ W ell,”  I said, 
“ Here, August, here is the deeds” ; I said 
“ See, this one is marked ‘ Maria Von der 
Heyden.”  I said “ Take this down to the 
lawyer,”  and I mentioned Lawyer Cowley, 
because he was our family lawyer; I said 
“ to take it down to him and see that they 
are all in my mother’s name, and find out 
what is what. ’ ’

Q. Now, then, untli that time did you know 
that this property was in your mother’s name! 
A. * Not until I got the papers, at the time of the 
argument, in my hands; because the real feeling 
between myself and my father and the family was 
all right; we trusted him; what was the use of
going through all the—

Q. (Interrupting) You were in the service,
were you! A. Yes, sir.

Q. For how long! A. For nineteen months.
Q. And when did you return from the service! 

A. In May, 1919.
Q. Just before your mother’s death! A. 

Yes, just before my mother’s death.
Q. So you were home hut a few weeks when 

she died! A. Two weeks before my mother died.

Cross Examination by Mr. Cowley:
Q. You are familiar with real estate transac-

tions, Mr. Thies! A. Some of them, not all of 
them— as far as buying a lot and so forth; that
is all.
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Q. You knew, when you signed this paper in 
my office you signed a deed? A. I didn’t know' 
that I signed a deed, no; I just, as my brother 
said, and as>the arrangements, from what I under-
stood, were made, that we were to sign the pa-
pers, and my father was to take care of us, that 
he would do the right thing by us.

Q. What paper did you think you were sign-
ing? A. Well, to settle up the estate.

10 Q. What settlement did you have in view__
what did you think was the settlement? A. I 
didn’t have no settlement; the arrangements were 
made between my brother and father.

Q. And you did not know what you were sign- 
ing. A. I didn t know what I was signing* 1 
left everything to my brother; I put my trust ami 
my faith in my father.

Q. Didn’t you know you were getting a deed 
for a lot? A. Well, I knew that, yes; but where 

20 it came from I didn’t know; I didn’t question it. 
Q. Don’t you know that August signed it? A.

I remember August signed it, and I remember my 
wife signed it.

Q. No, your wife signed the deed to your 
father. Didn’t you know you were transferring* 
that property to your father, Robert Von der Hey- 
den? A. Well, we were transferring it; we signed 
it, transferring the property to my father, yes; 
but that he would take care of us; we trusted him.

Q. You knew the house he lived in at the time 
you lived in yourself? A. I lived in it, yes; but 
I didn’t know that it was in my mother’s name.

Q. You did not? A. I did not.
Q. Did you know Mr. Axt, the man that sold 

the house? A. I know Mr. Axt, yes.
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Q. At the time that sale was made you had 
been employed in the Equitable Life Insurance
Company? A. Yes, sir.

Q. How long had you been in their employ?
A. From April, 1907, to November 15, 1917.

Q. What was your position? A. Well, from 
office boy right up to assistant head of the forward-
ing desk.

Q. You are familiar with writings? A. Yes.
Q. And you can read very well? A, I can io

read, yes.
Q. And you have enough business experience 

to know that when you sign your name you ought 
to know what kind of paper you are signing? A. 
Well, as I said, I trusted you and my father, that
you would do the same thing.

Q. Do you mean to say there was any discus-
sion on my part, so far as to your signing that 
deed? A. Well, no; but now I found out that 
that should have been explained to us, all about 20 
it; if it had been it wouldn’t have happened.

Q. Do you mean to say I did not explain to 
you that you were conveying all your property 
there, all your right, title and interest in those two 
lots, to your father? A. No; you did not.

•Q. And you did not inquire? A. I did not
inquire, no.

Q. The deed made to you, how was that re-
turned to you— did I mail it to you, or did you 
call and get it—when the deed came back from 3() 
record? A. I don’t remember; I remembeb I 
was down there one time—whether that was for 
my deed,, or for the deed for the father, I don’t
remember which it was.

Q. Well, do you think it might have been for



50
Emil Thies—cross

both! A. Well, I have an idea it was. We both 
came back together.

Q* And that both of these deeds were delivered 
to you? A. To me!

Q. Yes. A. No, not to me.
Q. Well, you said you were down for them? A. 

Well, I went down with my father; because I 
didn’t pay your bills.

Q. I mean, if you went down for your father 
10 the deeds were delivered to you? A. I f I went 

down for my father the deeds was delivered to 
me, yes, sure; but I am sure he went with me.

Q. You had bought property in 1916 up there? 
A. My mother bought the property for me.

Q. But you had taken a lot in your own name ? 
A. In 1916, on Van Houten Avenue, yes.

Q. And you bought property in 1917? A. 
1917, alongside of the house.

Q. And you bought property in 1918, didn’t 
20 you? A. 1918? No.

Q. In all, during or since the year 1916, how 
many real estate transactions have you had up
there, in the vicinity of this house ? A. Well, the
one on Van Houton Avenue, and the one alongside 
ot the house—two, that is all.

Q. You formerly took the deed in your and 
your mother’s name, didn’t you? A. Yes.

Q. And then you came to my office and trans-
ferred that property to your mother? A. To my 
mother. J

Q. You knew at that time what you were trans-
ferring? A. Well, it was the same kind of case 
as this now; I left everything to my mother.

Q. You mean to say I did not explain to you
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that you were transferring the property to your 
mother! A. You did not, at that time.

Q. I did not? A. No, sir.
Q. Didn't you know that it was necessary, be-

cause in the first deed to you your mother was de-
scribed as your “ w ife” ? A. As my wife?

Q. Didn’t you know that it was made neces-
sary, because in the deed to you and your mother, 
originally made, your mother was mistakenly de-
scribed as your “ wife” ? A. I don’t remember 
that, no.

Q. You have since sold, in the year 1919, prop-
erties up there to the Board of Education of the 
City of Clifton ? A. Yes.

Q. You knew what you were signing then ! A. 
Well, that deed there, yes.

Q. Here is a copy of Deed dated March 20, 
1916, Passaic Investment Company to Emil Thies 
and Marie Thies, his wife—that was intended to 
be you and your mother, wasn’t it? A. Yes.

Q. And later you conveyed that property to 
your mother? A. To my mother.

Q. You knew what you were signing then ? A. 
Well, my mother took care of it, and I left it to 
her.

Q. Well, you were familiar with the transac-
tion? A. I was not at that time.

Q. You were familiar with the form of a deed 
when you saw it? A. Well, I wouldn’t know the 
difference between one paper and another ; I didn’t 
at that time.

Q. Now, this property that your mother and 
stepfather occupied at the time of your mother s
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death, was-purchased from Harry Axt, wasn’t it? 
A. Axt, yes.

Q. You used to commute to New* York with 
Mr. Axt? A. Yes,

Q: You> negotiated that deal, didn’t you? A.
Well, he spoke to me*, and I knew it was for sale, 
and I went to my mother and told her “ There is 
a nice house; ”  and It went up. and looked at it, 
and from then I had nothing to do with it.

10 Q. But you were practically the intermediary— 
you fixed the price? A. I did not fix the price; 
I said, “ Mr. Axt, what do •you want for the prop-
erty?”  He said,. “ So much,*’ and my mother 
dealt with him after that; it was taken out of my 
hands.

Q. Now, prior to your father and mother com-
ing to live on Orono Street, where did they live? 
A. On Dan Street.

Q, At the time they lived in Dan Street did 
20 th6y have an automobile? A. Yes.

Q- Your father had a little accident at that 
time, hadn’t he? A. Yes;

Q, There was a suit in the Passaic District 
Court? A. Yes.

Q. You are familiar with that? A. Well, I  
don’t know only what I heard from my mother or 
father at that time.

Q. Well, you know that it was because of that 
experience in that suit that the property on Orono '  
Street was taken in your mother’s name?

Mr. Herrmann—I object, if the Court
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The Vice Chancellor (To Mr. Cowley) 
What are you going to try now—the ques-
tion of the right of the father in this prop-
erty of the wife, where he made a gift of 
it to the wife?

Mr. Cowley—Well, we are not going to 
say it was a gift to the wife.

The Vice Chancellor—Why, there is the 
deed, of record, and your own statement of 
the thing—that he put the property out of 
his name to defeat creditors.

Mr. Cowley—Oh, no, your Honor ; I do not 
say that.

The Vice Chancellor—Well, there was a 
suit.

Mr. Cowley—No, the suit came after-
wards; it was not done at the time; it was 
not put in his wife’s name then. The cir-
cumstances were that before he owned this 
property he had had that experience, and 
then, acting with ordinary prudence to pro-
tect the home, in case of any future acci-
dent—not to defeat any existing creditor, 
but in order to protect their home from the 
result of any future accident—they put it 
in the wife’s name.

The Vice Chancellor—Well., that was a 
gift.

Mr. Cowley—Well, it may be construed 
as a gift.

The Vice Chancellor—I will sustain the 
objection.

10

20

30
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Q. Now, at the time that this transfer was made 
you were twenty-four years old?

The Vice Chancellor—Which transfer?

Q. At the time you went, or came to my office ? 
A. Twenty-six.

Q. Twenty-six years old? A. Yes.

The Vice Chancellor—Twenty-five.
The Witness—Well, twenty-five.

Q. And you were married? A. Yes.
Q. And you had one child? A. No—which 

transfer do you mean—to my mother, at the time 
we bought it from Axt?

Q. No, at the time you came to my office? A. 
Oh, yes, yes.

By the Vice Chancellor:

Q. Did you have a child thenf A . Yes, sir.

By Mr. Cowley:

Q. Now, after that, what arrangement was 
made between you and your wife and your step-
father? A. Well, the arrangements were then 
that they were to pay board—that is, my father 
and my brother— and I and my wife were to take 
care of the house.

Q. How much was your father to pay? A. 
Well, at the time there I didn’t really know; the 
arrangements were not made with me, they were
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made with my wife. They said “ We will pay 
board.”  So my brother gave in the first week, I 
believe, fifteen dollars; and my father came along 
and I said “ How much will it cost me,—fifteen?”  
“ We will only take ten.”  So my wife took it for 
granted that is what they wanted us to pay, ten 
dollars a week.

Q. And you gave him ten dollars a week until 
he remarried? A. Until he remarried; yes, sir.

Q. And he also bought the coal ? A. The coal,
yes.

Q. And he did not charge you any rent ? A.
No. .

Q. Now, that arrangement continued up until
he remarried—until January, 1921? A. Yes.

Q. Then what arrangement was made? A. I 
don’t know the arrangement that was made be- 

my wife and him; as X said before, five dol-
lars a week I was to pay.

Q. Five dollars a week was to be paid by you?
A. By me.

Q. And your wife was not to pay anything“: 
A. Was not to pay, because she was doing the
work.

Q. She was assisting the new Mrs. Von der 
Heyden? A. She was doing the work; she was 
not assisting her.

Q. And she was not to pay anything? A. She 
was not to pay.

Mr. Herrmann—I have not objected to 
this line of cross-examination, unless it is 
to be considered as a part of the arrange-
ment or consideration for this settlement.
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The Vice Chancellor—I do not see how it 
is material.

Mr. Herrmann—It is not material, so far 
as I can see; the witness has stated it all 
before, thongh; it is just repetition; I think 
it came out in direct examination.

Q. Now, when did you first learn that it was 
a deed transferring all your right, title and in- 

10 terest in the property to your father! A. When 
I saw this deed here.

Q. And that was the date that the quarrel took 
place! A. The day the quarrel took place; yes, 
sir.

Q. And that was in March or April, 1921! A. 
The beginning of April.

Q. 1921? A. 1921.

Re-direct Examination by Mr. Herrmann:

Q. How long were you at Mr. Cowley’s office 
this night the settlement took place? A. Why, 
I should say, about two minutes—not more than 
five minutes. We came in, and he read some pa-
pers, and something was said about “ personal 
estate, ”  and my brother looked at me, and I looked 
at my brother—I didn’t know what “ personal es-
tate”  meant— so my father or Mr. Cowley said 
something about “ jewelry and clothes,”  and I did 
not then understand it. My father says ‘ ‘ One hun- 

30 dred dollars; that is all right.”  That is what I 
remember. And then he said ‘ ‘ Sign here, and here 
and here,”  and we went out.

Q. You said Mr. Cowley had always been your 
family attorney? A. Yes, sir.

Q. Did you pay Mr. Cowley for his services in
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this settlement? A. No, sir; I dkln’t have no 
money when I came out of the Army; I was not 
working at that time.

Q Did you receive any bill from Mr. Cowley 
for any services! A. No, I believe he added it 
all on the estate—that is, in the bill to my father.

Re-cross Examination by Mr. Cowley:
Q. What was the one hundred dollar reference! 

A. To personal property. You made a question 
about personal property, and I looked at my 
brother, and my brother looked at me, I had no 
idea what “ personal property”  was; I had an 
idea it was "Jewelry and clothes” ; and we ditto t 
have time to think or (discuss any more. My 
father says ‘ ‘ One hundred dollars was all right, ̂  ̂  
and that is what I thought “ personal property 
was at that time,— that one hundred dollars would
cover it. ' ,, ,

Q. Was there anything said by your lather to
you that it was your mother’s wish that your 
brother should receive a thousand dollars.
No, sir; I did not know anything about the ar-
rangement; as I said, I got up and walked out.

By the Vice Chancellor :
Q. I notice, on the margin of Exhibits C-l and 

C-2 the words “ Consideration less than $1W, 
L. A. C. ” were those words on the deeds when 
you signed them? A. They were put on at that

“ q .' They were put on at the time you signed
them! A. Yes, sir. , •

Q. Did you read over what was written there.
A. Well, I know that, because my father says
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“ One hundred dollars,”  and Mr. Cowley wrote it 
down.

Q. And that was the time the deed was signed 
and before delivery, or at the time of the signing 
of the deed! A. Yes, sir.

The Vice Chancellor—I suppose that is 
for the purpose of explaining the situation, 
on account of the Stamp Tax, is it not !

Mr. Herrmann—I don’t know what the 
purpose was.

The Vice Chancellor—Well, I think it is 
quite apparent. I have not read the Act, 
but I assume that was intended to show that 
the transfer was not subject to the Stamp 
Tax Act, that no stamps were required.

Mr. Cowley—Well, there was a settlement 
made between themselves; they were restor-
ing really to this party—

The Vice Chancellor—No, you are miss-
ing what I am talking about.

Mr. Cowley—To avoid the tax, yes.
The Vice Chancellor—There is no tax as-

sessment unless it is over $100.
Mr. Cowley—Over one hundred dollars.
The Vice Chancellor—Then that indi-

cated that the consideration for that trans-
fer—for each of these transfers—was less 
than One hundred dollars.

Mr. Cowley—Well, yes; it was not really 
a bargain and sale deed, it was a restoration 
of ownership.

The Vice Chancellor—But, in the deed to 
Mr. Von der Heyden it was recited or stated
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there to indicate that the consideration paid 
was less than one hundred dollars ?

Mr. Cowley—Yes, sir.

MRS. IRENE THIES, sworn.

Direct Examination by Mr. Herrmann :
Q. You are the wife of the last witness, Emil 

Thies ? A. Yes.
Q. When were you married1? A. In June, 

1917.
Q. And you lived with him at the home of his 

mother until her death? A. Yes, sir.
Q. While he was abroad in the service did you 

live there alone with the mother? A. Yes, sir.
Q. And his return was how long before the 

mother’s death? A. Why, two weeks before she 
died.

Q. After her death were you present at a con-
versation between Mr. Von der Heyden and Mr. 
Emil and Mr. August? A. No, sir; I was not, 
being as I was in the kitchen, washing dishes.

Q. And you did not hear that? A. No, sir.
Q. Were you present at the time the row oc-

curred between Mr. Von der Heyden and your hus-
band? A. Yes, sir.

Q. Just tell us, briefly, what happened then, 
with reference to these deeds, without going over 
the whole trouble? A. To the deeds?

Q. Yes— did you see your husband find thè 
deeds? A. No, I did not, being as I went out to 
call up my brother-in-law.

Q. (Showing the witness a paper) Is this your
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signature to this paper, Exhibit C-l? A. Yes, 
sir.

Q. “ Irene Thies” ? A. Yes.
Q. Did you sign that! A. Yes, sir.
Q. Where was that signed? A. In Mr. Cow-

ley’s office, in Passaic.
Q. How did you happen to go there! A. I 

went there being as my husband told me to go 
down to Cowley’s office and sign some papers.

10 Q. Did you know, at that time, that Mrs. Von 
der Heyden had been the owner of this property, 
and that you were signing away your dower right 
in your husband’s interest? A. No, sir, I did 
not.

Q. How long were you at Mr. Cowley’s office? 
A. Just a few minutes.

Q. Was it explained to you by anyone—by Mr. 
Von der Heyden or Mr. Cowley—that you were 
releasing your dower in your husband’s interest in 

20 his mother’s estate? A. No, sir; they did not.

Cross Examination by Mr. Cowley:
Q. What did you think you were signing? A. 

I signed, being as my husband told me to sign, 
trusting everything was all right.

Q. Didn’t you know you were signing a deed? 
A. No, sir; I did not.

Q. Didn’t I say anything to you? A. You 
did not; you just told us to sign.

39 Q. Didn’t explain to you what you were sign-
ing? A. No, sir.

Q. Didn’t explain to either of you, or anybody 
there? A. Why, no; if I had heard it I would 
have said it.

Q. Did you look at the paper you signed? A.
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Why, I just signed it, and that is all; I just signed 
what you told me to sign.

By the Vice Chancellor:
Q. Well, did not Mr. Cowley read the paper 

over to you? A. Not that I remember; he read, 
yes, but all I remember hearing him say was about
the “ personal property.”

Q. Well, before you signed the deed, did not
Mr. Cowley read over the deed to you? A. He 
read some papers; I will admit he read some pa-
pers; but I never stopped to think, being that I 
trusted that everything was all right, and that was 
the way it was supposed to be done.

Q. Hid Mr. Cowley ask your husband to leave 
the room while you signed the deed? A. No, sir, 
not that I remember.

Q. Well, were your husband and you m the 
room during all the time that these papers were 
signed? A. Yes, sir; we were all there.

Q. All there? A. Yes, sir.
Q. Don’t you recall that your husband left

the room? A. No, sir; I do not.
Q. Don’t you recall that Mr. Cowley asked you 

if vou had signed this paper as your voluntary 
act and deed, without any fear, threats or compul-
sion of your husband? A. No, sir; I don’t re-
member.

W ILLIAM  H. KRUITBOSCH, sworn.

Direct Examination by Mr. Herrmann:
Q. What is your business^ please? A. Real 

estate and insurance.
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Q. How long have you been in the real estate 
business? A. Two years.

Q. And where are you located? A. At 19 
Howe Avenue, Passaic, N. J.

Q. Have you, during those two years, bought 
and sold properties in Passaic? A. I have.

Q. Have you knowledge of other sales that 
have been made in Passaic, other than those that 
you have directly participated in? A. I have.

10 Q. Do you know the premises known as 49 
Orono Street? A. Yes, sir.

Q. What does that property consist of? A. 
A house and about 75 feet of property, I believe.

By the Vice Chancellor:
Q. 75 feet front? A. 75 feet frontage.
Q. Ancf what is the depth? A. I don’t know, 

sir.
Q. What appears to be the depth? A. 100 

20 feet.

By Mr. Herrmann:
Q. Have any sales taken place in the immediate ~ 

vicinity of 49 Orono Street within the last two 
years? A. Not to my knowledge.

Q. Have you knowledge of values—as to what 
owners are asking for their properties there? A.
I have three properties, which are registered by 
The Realtor Organization, on the same street.

50 Q. What are lots worth on that street? A. 
The price I have is $600 a lot.

Q. For this particular property? A. No, on 
the same street; I have no knowledge of this par-
ticular property.
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Q. What did you appraise this particular prop-
erty at?

The Vice Chancellor—That is, the lot !
Mr. Herrmann—The lots.

A. Why, at $1000.
Q. $1000 a lot? A. $600 a lot— and this is 

two and a half lots—three lots.
Q. What would you appraise the land at! A. 

At about fifteen to eighteen hundred dollars.
Q. For the three lots! A. For the three lots.
Q. What is the house worth? A. $7000.

Cross Examination by Mr. Cowley:

Q. You do not know of any sales within the 
last two years? A. I do not, sir.

Q. Then you are basing your valuation on what 
somebody has asked for it? A. I am basing my 
valuation on the asking price for three houses, one 
next door, and two right in the vicinity, according 
to my records.

Q. Don’t you know, as matter of fact, that 30 
lots were recently sold there for $200 a lot? A. 
At an auction?

Q. No, I say, don’t you know, as a matter of 
fact, that 30 lots were recently sold there for $200 
at lot? A. I do not, sir.

The Vice Chancellor— I suppose the value 
should be ascertained as of the date of the 
deed, and not with reference to what has 
happened to it since. The property may 
have augmented or decreased in value since 
then.
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The Witness—Property has increased in 
value within the last six months, on account 
of the jitney service and the new school; I 
think it has increased the property consider-
ably in the last six months.

Q. You were not in the real estate business in 
July, 1919, were you? A. Only as a side line.

Q. But you had not made any sales up in that 
10 neighborhood at that time? A. Not in that neigh-

borhood.
Q. And you did not know of any? A. I did 

not know of any.

By Mr. Herrmann:

Q. Well, the property to-day is worth what, 
do you think? A. The property today is worth 
as mueh as the house next door, or more than the 
house next door, because it has 25 feet more prop- 

20 ertv; and that is listed at $8500.

By the Vice Chancellor:

Q. Without any takers? A. It has not been 
sold.

Q. But, apart from all this, based on your gen-
eral experience as a real estate agent, and com-
paring it with other properties that have been sold, 
what, in your judgment, is the fair market value 

3$ of the building and three lots?

Mr. Cowley—There are only two lots, 
your Honor.

The Vice Chancellor— Oh, well, the build-
ing and the two lots of land?
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A. Well, I think a fair price is $8500.
Q. For the building and two lots? A. Yes, 

sir.
Q. And a fair price for the single lot—what 

would you regard that to be? A. $600.
Q. How do you make it out, then, that it is 

worth $8500.00, when you say the place is worth 
$7000, and the two lots are worth $1200.00? A.
Well, for the property and building—vacant prop-
erty and buildings on property would vary the io 
price of the property.

Q. It would vary the price of the property, but 
would it vary the price of the lot? A. Yes, sir.

By Mr. Herrmann:
Q. What would you say, from your experience, 

that same property would have been worth in May, 
1919? A. I was not in the real estate business 
at that time, but the property has increased, well,
25%.

Q. 25% ? A. At least—that is, during that 
time.

By the Vice Chancellor:
Q. Then, on that basis, this property, in May,

1919, would be worth about $2100 less than it is 
to-day—that would make it then worth about 
$6400.00? A. Yes, I think that is the fair value 
at that time. ^

The Complainants rest.

The Case for the Defendants
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ROBERT VON DER HEYDEN, sworn.

Direct Examination by Mr. Cowley:

Q. Mr. Von der Heyden, yon were the husband 
of Maria Von der Heyden? A. Yes, sir.

Q.
cir

And you were married in 1907? A. Yes,
oil »

Q. Mrs. Von der Heyden ’died in 1919? A.
1919.

Q. At the time you married Mrs. Von der Hev-
den she had two sons by a former marriage 1' A.
Yes, sir.

Q. Emil and August ?, A. Yes.
Q. Where did you live at that time f A. When 

I married Mrs. Thies we moved to Summit Ave-
nue, in West Hoboken; that was our first living- 
quarters.

Q. Did you have any money of your own at
the time of your marriage? A. No, sir.20 _  °

Q. Did Mrs. Von der Heyden have any prop-
erty—real estate? A. No real estate; no, sir.

Q. Did she have any money? A. I believe she 
had a few hundred dollars in the bank.

Q. A few hundred dollars in the bank? A. 
About $300, as far as I know; I don’t know ex-
actly how much she had.

Q. Now, when did you go to live in Passaic, 
or Clifton? A. That was in March, 1909.

Q. Did you get employment in one of the fac- 
30 tories in Passaic ? A. Yes, sir.

Q. What factory? A. Brighton Mills.
Q. What is your trade, or occupation? A. My 

trade is machinist and tool-maker.
Q. Did you buy a piece of property on Dann 

Street? A. Yes, sir.
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vQ. How much did you pay for that!

Mr. Herrmann—I object, if the Court 
please. Is that relevant?

The Vice Chancellor— Oh, I think I will 
permit it. It is going to lead up to a dead 
end, I suppose, but I am going to let it in.

A. $1600.
Q. How much down did you pay—how much 10 

vdid you pay down? A. $100.
,Q. And how was«the balance to be paid?

The Vice Chancellor—Haven’t you got 
the contract?

Mr. Cowley—Yes.
The Vice Chancellor— Show him the con-

tract.

Q. (Showing the witness the paper) Is this 20 
the contract you made, between David Goldberg 
and yourself? A. Yes.

(The contract is offered in evidence by 
Mr. Cowley, admitted without objection, 
and marked Exhibit D-l.)

Q. Now, did you complete the terms of that 
contract—the contract calls for the payment of 
ten dollars a month on the balance? A. Yes. 30

Q. Did you pay that? A. Yes, sir.
Q. And finally you took a deed for the proper-

ty? A. Yes, sir.
Q. I show you a deed from David Goldberg
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to Robert Von der Heyden and Marie, his wife— 
is that the deed? A. Yes, sir.

Q. That was sold subject to two mortgages 
amounting to $1200 ? A. Yesr sir.

Q. So- the total amount of your investment at 
that time was $400? A. Yes, sir.

Mr. Herrmann—What is the date of the 
deed?

10 Mr. Cowley—March 12th,. 1910.
(The deed was thereupon offered in evi-

dence by Mr. Cowley,«admitted without ob  ̂
jection, and marked Exhibit D-2.)

Q. What was the number of this house on Dann 
Street? A. 17.

Q. 17? A. 17.
Q. How long did you live there on Dann Street ? 

A. I lived on Dann Street up to September or
20 October, 1917.

Q. Did you acquire any other properties ad-
joining' this house on Dann Street, from the time 
that you got this deed which has been introduced 
in evidence, until later when you sold to the Magor 
Car Corporation? A. Yes, sir.

Q. How many other lots did you acquire? A. 
One.

Q. You and your wife, I mean? A. Oh, there 
was five, all together.

30 Q. Five lots? A. Yes.
Q. With whose money was those lots pur-

chased? A. With mine.
Q. Was there any income into the house ex-

cepting your earnings? A. No, sir.
Q. Now, you sold, did you, to the Magor Car
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Corporation, this property on Dann Street! A.
Yes, sir.

Q. What price did yon receive! A. $6000.
Q. Had you, in the meantime, paid off these 

mortgages—

The Vice Chancellor—That property 
stood in the name of the husband and wife!

Mr. Cowley—Stood in the name of the 
husband and wife— not all of the lots, if 10 
your Honor please, just the house and one 
lot stood in their names, and some of the 
other lots were in Mrs. Von der Heyden’s 
name.

The Vice Chancellor—Which house!
The Witness— The Dann Street house.
The Vice Chancellor—The Dann Street 

house and certains lots stood in the name of 
husband and wife?

Mr. Cowley—Yes, sir. 20
The Vice Chancellor—And some, you say, 

stood in the name of the wife alone!
Mr. Cowley— Of the wife alone, yes.
The Vice Chancellor—There were no lots, 

then, that stood in the name of Mr. Von der 
Hey den alone!

Mr. Cowley—None, at all.

Q. Who negotiated the purchase of those lots 
on Dann Street—who bought those lots! A. My (̂) 
wife and I.

Q. Whose money paid for them! A. Mine.
Q. Why were some of the lots taken in your 

wife’s name! A. Why, on account of getting the
commission.
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Q. You acted as the agent, and received the 
commission1? A. Yes.

Q. But it was your money, in each case, that 
bought the property? A. Yes, sir.

Q. Now, you say you had paid off these two 
mortgages amounting to $1200 before you bought 
the Orono Street property? A. No, sir; there 
was on mortgage of $800 on the house when we 
bought the Orono Street property.

10 Q- Well, how much did you receive, net, from 
the sale of the Dann Street property? You sold 
it to the Magor Car Corporation for how much? 
A. $6000.

Q. And there was a mortgage of $800 on it ? A. 
Yes.

Q. So you received $5200? A. Yes, sir.
Q. That was right? A. Yes, sir.
Q. Now, what was done with that money? A. 

The Orono Street home was bought.
20 Q. How much was paid for that? A. $3700. 

Q. And the title was taken in your w ife’s 
name? A. Yes, sir.

Q. Why? A. Why—

By the Vice Chancellor:

Q. Well, the money used to buy the Orono 
Street property was that which came out of the 
Dann Street property? A. Yes, sir.

Q. The Dann Street property stood in your 
jo name and your w ife’s, and the Orono Street prop-

erty was taken in the name of your wife alone? 
A. Yes, sir.
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By Mr. Cowley:

Q. Why was that done! A. On account of an 
automobile accident which we had previous to 
that. We spoke about it, and Mr. Axt, the former 
owner of the Orono Street property, offered that 
suggestion; he said that was what he was going 
to do; he had an automobile, also—that it would 
be the safest way; he said “ You cannot depend 
on insurance any more,”  and we decided to put 
it over on the wife’s name. 10

Q. Well, now, was there anything said as to 
the future disposition of the property? A. Why, 
yes.

Q. What was said? A. That even if it was on 
my wife’s name, that I would have just as much 
share in it as she had, as we both worked it to-
gether from the time we got married up to the time 
she died.

Q. Now, vou say you paid $3700 for that? A.
Yes. 20

Q. Cash? A. Yes.
Q. And the balance of the money was put in 

hank? A. No, there was one lot bought along-
side of it— 513.

Q. An additional lot was bought? A. Yes.
Q. 513? A. Yes.
Q. In whose name was that bought? A. My 

name and my wife’s name—both of us.

By the Vice Chancellor:

Q. Was that bought at the same time? A. 
Practically at the same time.

Q. Then you had Lots 513, 514, 515 and 516?
A. No,—513, 514 and 515.

Q. Well, also 516? A. That went to Emil.
Q. Well, were the lots 514, 515 and 516 bought
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with the money from the Dann Street property, 
and with one deed for the one transaction? A. No, 
sir; one deed was for 514 and 515, the original Mr. 
Axt property.

Q. Then you bought 513 afterwards in your 
wife’s name and yours? A. Yes, sir.

Q. How did you get 516? A. That was bought, 
too, the same way.

Q. Afterwards? A. Yes, sir.
10

By Mr. Cowley:

Q. This is the deed of 513 (showing the witness 
a deed); that is in both your names? A. Yes, sir.

The Vice Chancellor—513 is not involved 
in this transaction?

Mr. Cowley—No, sir; not involved in this 
transaction.

The Vice Chancellor—Only 514 and 515?
20 JMr. Hermann—514 and 515, yes, sir.

By Mr. Cowley:

Q. Now, Mr. Vonder Heyden, you say the only 
moneys that came into the house for the purchase 
of these properties was your own? A. Yes, sir.

Q. Did Emil and August live in the house? A. 
Yes, sir; practically.

Q. Was August married at the time you pur- 
30 chased the Orono Street property? A. Yes, sir— 

no, he was not married at the time of the purchase.
Q. When did he marry? A. Emil married in 

1917.
Q. Well, you bought in 1917, too? A. Yes, in 

June, 1917 he married.
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Q. When did he marry? A. In June, 1917, the 
9th of June, I believe.

Q. I show you a deed that, while the deed is 
erroneously dated “ 1919” , shows that the property 
was bought from Axt about the 21st of September, 
1917? A. Yes.

Q. Well, was Emil married then? A. Yes, sir.
Q. Was he paying any money into the house at 

that time? A. Simply board.
Q. He was paying his board? A, Yes, sir.
Q. August was not living with you at that time? 

A. In 1917? No, sir.
Q. He was away in the Service? A. Yes, sir.
Q. Was he sending any allotment home? A. 

Not at that time; no, "sir.
Q. Not in 1917? A. No, sir.
Q. Did he ever send any allotment to the home ? 

A. Yes, sir.
Q. What became of that money? A. It was 

put in the bank.
Q. For whom? A. For August Thies.
Q. And when he returned what was done with 

it? A. I believe he got it.
Q. Now, how long was Mrs. Vonder Heyden 

sick? A. A year and one month.
Q. What was the nature of her illness? A. 

Cancer.
Q. She did not leave a will? A. No, sir.
Q. Did she make, or give you any instructions 

in regard to the disposition of the property?

Mr. Herrmann—I object.
The Vide Chancellor—On what theory is 

that admissible?
Mr. Cowley—I want to show that he later
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communicated those expressions to the sons, 
and, in accordance with that, this adjustment 
was made. They stated they were not in-
formed as to any of the conditions—we are 
going to show that he did inform them of her 
requests.

The Vice Chancellor—Well, in so far as 
that conversation is concerned, to affect the 
title to real estate it is inadmissible. The 
only thought I had in my mind is this, that 
if he communicated what the mother said to 
the sons, and the sons, to conform to their 
mother’s wish, did something, it might be. 
evidential.

Mr. Herrmann—It might be evidential to 
that extent.

The Vice Chancellor—tThat is the only ex-
tent to which I will admit it.

Mr. Herrmann—If it is limited to that, I 
have no objection.

The Vice Chancellor—If the stepfather 
told these young men that their mother had 
said thus and so, and, on the faith of that, 
they conveyed, why, to that extent that he 
told them, I think it is admissible. What 
effect it would have on the validity of the 
deed, in view of their doing it in compliance 
with the mother’s wish (if it was the mother’s 
wish) is another question.

Question repeated. A. Yes, sir.
Q. Tell what those instructions were, having 

reference to what you communicated to her chil-
dren?

Mr. Herrmann—If the Court please, I of.
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course object to what the instructions were; 
I will permit that he tell what he told to the 
sons.

The Vice Chancellor—Just let him tell first 
what he told the sons; and I suppose that 
is as far as he can go.

Mir. Herrmann—Yes, what he told the 
sons; because, unless the sons were present 
when the instructions were given, of course it 
is inadmissible.

The Vice Chancellor— (To the witness) : 
Tell what you told the sons.

A. After my wife’s death I got the two boys to-
gether, and I says to them “I suppose, boys, you 
know what the conditions were”—August not as 
much as Emil, but Emil knew it perfectly, because 
he was there when the property was purchased and 
the transactions was made, that the property was on 
their mother’s name—that is, the house and one lot.

Q. That is, the house and one additional lot? 
A. Yes, sir; and that their mother’s wish was—

By the Vice Chancellor:
Q. (Interrupting) Did you say all this to them? 

A. Yes, sir— that August was to have $1000 cash, 
arid Emil the lot, so he would have 50 foot front on 
Orono Street.

Q. Who would have 50 foot front? A. Emil.

By Mr. Cowley : , ,

Q. He did own one lot? - A. Yes.
Q. And this was to give him the adjoining lot? 

A. Yes.
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Q. So he would have fifty feet front? A. Yes, 
sir.

Q. Now, did they know that this house and lot 
was in your mother’s name?

Mr. Herrmann—I object, if the Court 
please to “did they know.”

The Vice Chancellor—I will sustain the ob-
jection.

10
Q. Who negotiated the sale from Mr. Axt to 

Mrs. Vonder Hey den for the Orono Street property? 
A. Emil.

Q. Was he present when the deed was made? 
A. Yes, sir.

Q. Did he know that it went into your mother’s 
name?

Mr. Herrmann—I object.
20 The Vice Chancellor—I will sustain the ob-

jection. I will permit him to state what con-
versation the father had with Emil, or 
whether he examined the deed; but to tell 
what knowledge this other young man pos-
sessed the witness cannot say.

Q. Do you know whether Emil ever saw the deed 
from Mr. Axt to his mother? A. Yes, sir.

Q. He did? A. Yes, sir.
30 Q. Where? A. At his home.

Q, At his home? A. Yes, sir.
Q. What was the occasion? A! Why, his mother 

showed it to him.
Q. His mother showed it to him? A. Yes, sir.
Q. What was the occasion upon which she
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.showed him the deed— what prompted her to shew 
-it? A. Why, I  do not exactly recollect now, bat 
the occasion was that he spoke to me about it.

Q.. Who, Emil did? A. Yes.
Q. What did he say? A. Well, he spoke to me 

about how the property was laid out, how nice it 
would -be later on tor us to be in such circumstances.

What did he say about in whose name the 
title was? BM he :say anything aibout -in whose 
name the title was? A. Yes, sir;; he says it was 
an his mother’s name, he ¡knew it.

Q.. Was -he present when M|r.. Asdt made the sug-
gestion as to who should take the title? A. I  don’t 
remember..

<Q.. You stated a while ago that it was at Mr. Asrft’s 
suggestion that the title was put in your wile’s 
name? A. Yes, sir..

'Q. Bo you know whether oar not iBmdll knew of 
that? -A.. r3Hheie was talk about it at home.

'Q.. And was .there any family eowemition in ^  
regard to the automobile accident and the need for 
protecting the prosperity ? A. Yes, sir..

Q. Was Emil present at those conversations? A.
Yes, sir..

Q.. ;So you say it was a matter o f common family 
knowledge as to in whose name the title stood ? -A.
Yes, sir-; the same as all our other hmsine^.

Q,. Now. .after your wife died, according to Emil’s 
■and August’s testimony, a conversation arose in re-
gard to the payment of board toy August , and it . 
was stated that you suddenly said ‘“No, you get a 
thousand dollars, and Emil gets a lot”—is that true?
A. No, sir..

Q. Will you tell us how it was you communicated 
this information about the, thousand dollars and 
the lot to the two boys? A. After their mother’s
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death I got the boys together and spoke to them 
on the subject, and told them again that they knew 
that this was on their mother’s name, and that their 
mother’s wish was that August should have a thou-
sand dollars and Emil have a lot adjoining his on 
Orono Street.

Q. And what did you say in regard to the prop-
erty that you lived in? A. And the house was 
supposed to go over to me.

10 Q. Well, what did they say to that? A. They
said “All right.”

Q. Then, what further was said? A. Then I 
says, “ If you boys are satisfied I will go down to 
Mr. Cowley and have him make out the papers to 
this effect” , and they agreed, they said “All right” ; 
and it was several days, if not a week, later when 
we went down to Mir. Cowley’s office, after he not-
ified me that the papers were ready—we went down 
to sign our papers.

20 Q. Now, did M>s. Thies, Emil’s wife, know
about it? A. Yes, sir.

Q. She did? A. Yes, sir; more than once she 
spoke about it.

Q. Now, the deeds were signed in my office? A. 
Yes.

Q. How was delivery made of those deeds after 
they cíame from record, do you know? A. I don’t ex-
actly remember whether they were sent to your of-
fice, or up to our house; I know I gave you instruc-
tions to put on them record and send me the bill.

 ̂ ' Q. Now, when they came to my office were they 
informed what they were signing? A. Yes, sir.

Q. Can you recall what statement was made to 
them by me? A. I recall that you asked them did 
they know what they were signing, and instructed
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them, or told them to read it over if they had any 
doubt about anything.

Q. Well, did I inform them of the contents of the 
deed? A. Yes, sir.

Q. Did they acknowledge that they signed it of 
their own free will? A. Yes, sir. .

Q. And did I ask them whether they signed it 
of their own free will? A. Yes, sir.

Mr. Herrmann—I object to any further j q 
leading, because this is rather important.

The Vice Chancellor—I do not suppose this 
is necessary, because the acknowledgment it-
self is, I presume, in the absence of fraud, 
conclusive.

Mr. Cowley—Well, they say they did not 
understand it.

The Vice Chancellor—I know; but it is a 
very difficult thing to dispute an acknowledg-
ment; it has the force and effect, almost, of 20 
a judgment roll. Bear in mind that I am not 
stopping you from letting you describe what 
transpired in your office when that deed was 
signed. Your question, though, was abso-
lutely leading.

Q. Tell, if you can remember, what transpired 
in my office at the signature of those deeds—who 
were present? A. Mrs. Emil Thies; Mr. Emil 
Thies; August Thies; myself and Mr. Cowley.

Q. Tell what was said, if anything, about “ jewel-
ry” ? A. Why, Mr. Cowley questioned both of us 
■—all of us, in fact'—about how much jewelry or 

what jewelry there was.
Q. Why would I ask about “ jewelry”—how did
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that come into the transaction? A. Because I spoke 
to your that “another thing the ¡boys were .sup-
posed to .get was a diamond earring 'which their 
mother owned,”

Q. That was another part o f the settlement? 
A. Yes, •

Q, Did they get it? A. Yes, sir,
Q, What did .-Emil get in addition to the lot? 

A  Emil got the diamond earring, which was eon- 
10 verted into a ring.

Q. And he converted it into a ring? A. Yes, 
sir.

Q. What else did he get—any articles of furni-
ture? A. Well,he had his furniture, his own furni-
ture—that is, his bedroom furniture, .that is all. All 
the other furniture, of course, belonged to us.

Q- Well, did he get anything except a ring? A. 
A ring and the lot.

Q. Andithe lot? A. Yes.
20 Q. What did August get in the way of jewelry, 

if anything? A. A thousand dollars, and a diamond 
out of the earring, which he converted into a ring.

By the Vice Chancellor:

Q. That is, each son got a diamond earring? A. 
Yes, sir; and that was also their mother’s will, or 
wish.

By Mr. Cowley:
30

Q. Did you tell the sons that it was their 
mother’s wish that they should get these earrings? 
A. Yes, sir.

Q. Now, the amount that August received was 
considerably more in value than the amount that 
Emil received? A. Yes, sir.
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Q. Do youtknow of-any reason why that should 
have been so ? A. Well, at the time of his marriage 
we paid all his expenses.

Q. At the time of ¿Emil-s marriage? A. Yes; 
and their mother .figured that August-was'to be mar-
ried soon, iand that is why he ¿got the thousand dol-
lars.

Q. Do you know whether or not Emil’s mother 
assisted him in the purchase of the other lot? A.
Yes, sir. 10

Q. She did? A. Which lot was that, please?
Q. The other lot, adjoining the one he subse-

quently bought? A. Why, he wasdn France, or he 
was in the service—in fact, his wife was in a condi-
tion not to work any more, and, at the same time, 
they had to pay off this lot— this lot was bought on 
the ¿installment plan.

By the Vice Chancellor:
Q. He did not ask you that question, he asked 

you whether his mother assisted him in buying this 
lot adjoining Lot 516? A. We had to assist him; 
the wife was not able to work.

The Vice Chancellor—No ; answer the 
question.

By Mir. Cowley:
Q. Did she pay any of the moneys for the pur- 

chase of that lot? A. Did she pay any of the 3,1
money? -

Q. Did your wife pay any of the money that went
for the purchase of the lot which Emil bought? A. 
That I don’t know of otherwise, only through help-
ing at home.
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Q. You took care of Emil’s wife while he was 
in the service? A. Partly; yes, sir; she lived in 
my house.

Q. Now, after the deeds were signed, and you left 
my office, was there any further discussion in regard 
to what had transpired in my office, on the way 
home? A. No, sir.

Q. How did you go home from my office—all 
together? A. Yes, sir.

10 Q. Was there no talk, at all, as to what had been 
done? A. Everyone seemingly was satisfied. .

Mr. Herrmann—That is not responsive.
The Vice Chancellor—No.

A. There was nothing further said.
Q. Now you lived together there in the house on 

Orono Street—you and Emil and August and Emil’s 
wife—tin til August of 1919, when the youngest son, 

20 August, left? A. 1920—August of 1920.
Q. 1920—when he left; now, was there any 

further discussion about the property during that 
time? A. No, sir.

Q. Was there any inquiry in regard to the estate 
of the mother? A. No, sir.

Q. At the time that they came to my office were 
they informed by you as to how much money there 
was in bank? A. Yes, sir.

Q. How much did you tell them? A. About 
five hundred dollars. After August’s thousand dol- 

' lars was drawn out, and the funeral expenses paid 
there was about five hundred dollars left.

Q. Now, tell me the details of the conversation 
in regard to the money in bank—how did you in-
form them as to how much money there was in
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bank? A. Those were the remarks their mother 
made when she told me about this will—she spoke 
about this will—that “ if August gets a thousand 
dollars, there won’t be much left in the bank for 
you.”

Q. You told them that? A. She spoke to me— 
that is the way she said to me—and I told them 
word for word what their mother said to me, more 
than once, during the period of time those boys were 
away.

Q. Did they ever see the bank book? A. That 
I don’t remember.

Q. Did the thousand dollars which was paid to 
August come from this bank account? A. Yes, sir.

Q. Do you know whether Emil or August knew 
that you had those separate bank accounts? A. 
Whether August and Emil had separate bank ac-
counts?

(Question repeated.)

The Vice Chancellor—A bank account in 
your own name.

A. Oh, we didn’t have no separate bank account.
Q. You had no bank account in your own name? 

A. No, sir.
Q. All your earnings went into this account? 

A. Yes, sir.
Q. Now, you remarried in January, 1921? A. 

Yes, sir.
Q. At that time, you and Emil, and your wife 

and Emil’s wife, were living together at Orono 
Street? A. Yes, sir.

Q. And you and your new wife went to live 
there? A. Yes, sir.
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Q. -What*was:the arrangement between you and 
Emil and his wife in regard to board? A. Well, 
I made the arrangement, being That he was out of 
work—-I said he should pay me five dollars a week 
board.

Q. That he should? A. Yes.
Q. You took over The management of the house? 

A. Yes, i sir.

The Vice Chancellor—That was after the 
deed’was given, was it?

Mr. Herrmann—Yes, sir.
The Vice Chancellor—Are not the rights of 

the parties fixed and established -at the time 
this deed was given, or delivered, and un-
less -you can show acquiescence in it subse-
quently, and knowledge of it subsequently, 
with laches, what difference would it make 
what arrangement they may have made—how 
does that affect the title to the lands? The 
complainants were relying on the fact that 
this defendant was. their foster father; it ap-
pears that they lived with the stepfather after 
their own father’s death, ifrom the time they 
were thirteen and fifteen years of age; that 
the new father stood to them as the natural 
father, almost, and, relying upon that situa-
tion, they did not deal with their stepfather 
at arms-length, as they "would otherwise; that 
the stepfather concealed from them the fact 
that this property stood in the name of the 
mother, took them to a lawyer’s office, and, 
these boys, confiding in him, ;and in ignor-
ance of the fact, without having the thing 
fully explained to them, signed away property
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valued at six or seven thousand dollars for 
the sum of a thousand dollars in cash to one 
son, and a lot worth five hundred dollars to 
another, which lot belonged to the mother 
and stood in the mother’s name; and he re-
served to himself this property, by convey-
ance from these children, worth seven or 
eight thousand dollars; and all that really 
came from him as consideration was the thou-
sand dollars which he paid to one son and the j q 
two diamond earrings of the mother, which 
these boys converted into rings. Now, of 
course, under the law as I understand it (and 
I do not think there is a change in the 
statute) all the personal property passed to 
the husband—

Mr. Herrmann—Not where there are chil-
dren ; where there are children one-third goes 
to the husband.

The Vice Chancellor— Is that the new 20 
statute?

Mr. Craven—One-third to the husband, 
and two-thirds to the children.

The Vice Chancellor—When was that
changed?

Mr. Herrmann—T919; the new Statute of 
Distribution was in 1919.

The Vice Chancellor—When did the mother
die?

The Witness— 1919—in June, 1919. } }
Mir. Craven—It is 1918— the Laws of 1918.
The Vice Chancellor—I have a notion there 

was a change.
Mr. Herrmann—Yes,— 1918.
The Vice Chancellor—But, apart from all
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that, they say that this step-parent was 
charged with the duty of making known fully 
to these young men what the true state of 
affairs was ,so that they could act intelligent-
ly upon it for the protection of their own in-
terest, and that they relied solely on this step-
father to deal fairly with them; they had 

no independent advice—of course they were 
old enough not to require it—but they did 
not have counsel; they did not have the thing 
explained to them. Now, I do not see that 
what transpired since that deed was made 
and the transaction closed alters the situa-
tion which existed at the time of the actual 
transaction, excepting this—anything you 
can show to negative the idea that they did 
not know the facts, or, in other words, to 
show that they did know all the facts, and 
signed voluntarily, with knowledge of the 
facts, you can show; and you can show 
whether knowledge was acquired, perhaps, 
with the idea of showing that they were in 
laches; but this thing about agreements as 
to board, and all that kind of thing, I think is 
entirely foreign to the matter in controversy.

Q. Well, now, Emil moved away from the house 
in May of 1921? A. Yes, sir.

Q. And you had a quarrel during the previous 
month? A. Yes, sir.

Q. Tell what happened at that quarrel? A. 
Well, I was down cellar, and Emil came down at 
noon-hour, and he says, “What is this all about, 
this board here?” I said, “What is the matter now?” 
“Wei” , he says, “ Irene gave her thirty five dollars
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and she says ‘That is only for you’, she said ‘Where 
does your board come in?’ ” I said “What is the 
matter with you?” I says, “You never was treated 
wrong yet; why should you be treated wrong now?” 
“Well,” he says, “ that is all right; we will find out;
I will call up August and we will find out right 
away what is what.” I did not know what was 
coming off; so about fifteen minutes later came in 
August.

Q. Where was August—where had he been, do 10 
you know? A. He looked as if he had been work-
ing; he had his working clothes on. He came up 
on a motor-cycle.

Q. Then tell what happened? A. And he 
wanted to know what was what; he said “What is 
all this about, this board?” and then he talked about 
so many things that he jumped from one thing to 
another, a lot of trash from years ago, different 
little things that happened, probably, in the house-
hold; and finally he says “ I am satisfied, but,” he 2o 
says. “ I am fighting for Emil; he ain’t the same 
type of fellow that I am” ; he said “ I am going to 
fight for him.” “Well,” I said “what is all the fight-
ing about?” “Well, he didn’t get what was coming 
to him.” I says, “He never made a claim to me, 
or said anything to me about it, that he was not 
satisfied.” “ Well,” he says, “you want to come 
across; otherwise, we will take you to court; and if 
we lose out there, you won’t be the first Dutchman I 
killed.” I didn’t know what struck him; it was un- 
expected from them boys; I always treated them 
right and fair—

The Vice Chancellor—Never mind; just 
tell what the conversation was.
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A. (Resuming)—and I was dumb-founded, I didn’t 
know what to say; so I let them talk; and then 
Emil started in about different things what hap-
pened, and finally they went out, saying that I 
“had better come across and don’t be thickheaded 
about it.” So my wife was standing alongside of 
me, shivering; she didn’t know what to do. And 
after they were gone, why, I said to my wife, I said 
“This will never do—

10
The Vice Chancellor—‘Never mind.

A. (Resuming)—so I went to Mr. Cowley and got 
him to write what I call a dispossess, saying—

Q. Never mind that ; now, was there any charge 
made at that time that they did not know what they 
signed when they had been in my office? A. No, 
sir.

Q. Was there any conversation between August 
20 and Emil in regard to the property, in your pres-

ence, at that time? A. In regard to the property?
Q. Yes. A. Not that I remember.
Q. Did Emil go to the drawer and take out the 

deed and show it to August? A. He pulled out two 
deeds—his own deed, as I know of—and he says, 
“Here, you better take care of them,” he says, “ they 
are not safe in this house any more”—that is the 
very words he said to August when he gave August 
the two deeds, that I thought was his two deeds for 

30 his two lots, the one that was transferred to him, 
and the one he got before— that is, the lots on Orono 
Street, 516 and 517.

Q. What was their specific claim on that 
morning—what did August want, and what did 
Emil want? A. Why, they didn’t seem to claim
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¿anything, they just couldn’t get to any conclusion 
of what they wanted.

Q. Did August say whether or not he was satis-
fied? A. ' August said he was satisfied, but he came 
up to fight for Emil.

The Vice Chancellor—Don’t you see, 
right there, Mr. Cowley, these two young men 
say-, at that time, they did not know that this 
property belonged to the mother ; and that iq  
the substance o f one of the son’s remarks (I 
think it was August) was that the agreement 
with the father was that he was to pay $250 
and give a five hundred dollar lot, and it was 
after that they teamed about it, when they 
took these deeds away—is not that right?

Mir. Herrmann—That is right, yes.
. IS V is? i .. , J

Q. Was there any agreement to give Emil $250, 
in addition to the lot? A. Not that I remember, 20 
no, sir.

Q, Did you communicate anything like that to 
the boys, as being thè request of your wife? A.
No, sir.

Q. Now, Mr. Von der Hey den, all the money 
that you have earned since you married Mìaria Von 
der Heyden had gone in to these properties? A.
Yes, sir.

Q. You have no property of any sort, excepting
these? A. No, sir; that is all. 3,)

Q. They represent your earnings entirely? A.
Yes, sir. .

Q. Do they represent any of the earnings of
either of these boys?
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The Vice Chancellor—What difference does 
it make?

Mr. Cowley—Well, I should think it would 
make this difference, if your Honor please: 
If, after the death of Maria Von der Heyden, 
the boys (no quarrel then having arisen which 
would embitter them in any way) make 
what I think any fair-minded man would 
consider an equitable distribution of the prop-
erty—

The Vice Chancellor—Oh, if it was a fam-
ily settlement and voluntary agreement, with 
knowledge of the facts, it stands; but the 
question is, Did these young men have the 
knowledge requisite to enable them to make 
this kind of settlement? Their theory is that 
the father, with knowledge of the facts, con-
cealed everything; and they, relying on their 
relations with the father, signed this instru-
ment without knowledge of the facts—in 
other words, it was the father’s duty to dis-
close the truth to them so that they could 
intelligently act.

Q. Did you conceal anything from these boys in 
regard to the property?

Mir. Herrmann—I object to it.
The Vice Chancellor—I sustain the objec-

tion.

Q. Did you inform these boys of everything in 
connection with the property?

Mr. Herrmann— I object to it.
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The Vice Chancellor—I will sustain it. Let 
him tell what he said to them.

Q. Have you stated the entire conversation with 
the boys in regard to your wife’s estate? A. Yes.

Q. You have stated it? A. Yes, sir.
Q. There is nothing further that you can say 

in regard to your conversation with them? A. No.

Cross Examination by Mr. Herrmann: 10
Q. Now, will you tell me, exactly, again, what 

you said to the boys, and when you said it, and 
where you said it, and who were present, with refer-
ence to your wife’s wishes concerning her estate 
after her death? A. Why, that was right in our 
dining room, and those present were Emil. August 
and Irene Thies.

Q. When was it? A. I do not recall exactly the 
date it was.

Q. How soon after your wife’s death was it? A. 
Probably within a week.

Q. How did the subject happen to come up?
A. I told them I knew how the property was 
standing, that the property was on my wife’s name; 
and I told them, I said “Here, boys, so-and-so is 
the case.”

Q. Did you say “ So-and-so is the case” ? A. 
“The property,—this house and this lot—is on your 
mother’s name.” I says “That lot” (mentioning the 
513) “ is on my and your mother’s name, and Lot 
516 is on your mother’s name.”

Q. Did anyone say anything to that—that they 
knew that that was the fact? A. Well, August was 
sort of ignorant of that part, being that he was away.

Q. Now, what did August say that led you to
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believe that he was ignorant because he was away? 
A. Why, he says “I don’t know,” he says, “Emil 
knows all about it.”

Q. He told you then that he did not know, did 
he? Just one minute—when this property was ac-
quired didn’t you know that Mr. August was away 
and did not know it was in his mother’s name? A. 
Yes, sir; that is what I am saying.

Q. And he told you so, didn’t he? A. Yes.
10 ,Q. Now, then what did you say after that? A.

Why, I told them just the way the case was; I ex-
plained it to them.

Q. Well, what did you tell them? A. I told 
them just as I told you before, that the house was 
on their mother’s name— the house apd lot, in fact 
•—'it was the property purchased from Mir. Axt— 
was on their mother’s name, and Lot 516.

Q. And he said, “ I did not know that, and I 
am glad, Father, you told me,” did he? A. No, sir; 

20 he did not,
Q. What did he say? A. He didn’t say any-

thing.
Q. All right; what next did you say? A. I 

said, “Emil knows all about it, so he can vouch for 
it.” .

Q. So that then you think the boys knew that 
the property was in their mother’s name? A. Yes, 
sir.

Q. What else did you say? A. I said, “You 
. 30 know how the case is now” ; I says, “ there is no 

use of us dragging this thing around courts.”

By the Vice Chancellor:

Q. That was a week after your wife died? A.

%

t
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Yes, sir; about that;— “because, as there is in m  
many families, I was—

The Vice Chancellor—No, no,.
The Witness—Well, I am continuing my 

talk.
The Vice Chancellor—Tell your story.
The Witness—Yes, sir; that is my story*;

I am sticking right to my story, and not go-
ing out of my story. i<o

Q. Go ahead. A. I said, “ As it is in so many 
families,” I said, “ you know I worked hard for this 
little property,: and” I says, “you know faoth your 
mother and I worked hard, and your mother and I 
worked hard and saved up this property.”

By Mr. Herrmann:
Q. You told them this, did you? A. Yes, Air.
Q. And you said “And, by all the rules of the 

game, I am entitled to this property,” did you?

Mr. Cowley—I object to that.

A. No, I told them their mother’s will.
Q. Let us hear what you told them about the 

will? A. That their mother told me that August 
should get one thousand dollars cash money, and 
Emil should get the lot adjoining his lot to make it
fifty feet front for him. 3«

Q. And this was one week after your wife died?
A. Yes, sir, about; I don’t know exactly whether 
it was one week, but at least one week.

Q. Was it more than one week? A. Not much,
no.

v
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Q. Was it ten days? A. I couldn’t exactly tell 
you how long it was after.

By the Vice Chancellor:

Q. You would say it was less than a month? A. 
Yes, it was less than a month.

By Mir. Herrmann:

Q. What date did your wife die? A. On the 
5th day of June.

Q. June 15th? A. 5th.
Q-. Now, you don’t know then exactly how much 

was in the bank, do you? A. No, sir.
Q* You didn’t know whether there was $100 or 

$500 or a thousand dollars, did you? A. Not ex-
actly; no, sir.

Q. So that you say that you told the boys that 
the wife said “Give August a thousand dollars, and 
Emil one lot, and then there will be very little left 
for you” ? A. Yes, sir.

Q. Now, did you tell these boys, at that time, 
that, under the law, they would be entitled to get 
the real estate of their mother because it was in 
her name? A. I explained it to them.

Q. You told them that they could get the prop-
erty if they wanted it? A. I explained it to them, 
that it was on their mother’s name.

Q. Now, did you tell them that, under the law, 
they inherited their mother’s property? A. Well, 
it was in her name; I don’t remember.

Q. Well, that was important to you, wasn’t it— 
why can’t you remember that? Did you know that 
the boys inherited the property that was in their 
mother’s name? A. Partly.
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Q. You thought they did, partly? A. Yes, sir.
Q. How much? A. I didn’t know exactly 

whether it was two-thirds or one-third; I never had 
no dealings with such things as that before.

Q. Well, then, you did not instruct the boys, if 
you did not know what their share was, did you?
A. No, sir. , 9

Q You did not tell them what their share was.
A. No, sir; I just told them what their mother’s
will was. .."

Q. You told them that that was what the mother
desired to have done—to give August a thousand 
dollars, and Emil a lot? A. Yes, sir.

q  Well now, this thousand dollars came out ot 
the moneys of the estate, didn’t it? A. Out of the
bank. ■ TJ , . ,

q  Yes—it was your money? A. It certainly
was, partly; I worked for it. ,

Q. It was in your wife’s name, wasn t it . A. 
Yes sir.

q  You knew that it was in your wife’s name? 
a Yes sir.

Q. And you know that you qualified as admini-
strator of your wife’s estate? A. Yes, sir.

Q .. And you knew that, under the law, you would 
be obliged to administer it as your wife’s estate, an 
that two-thirds of the money went to these sons— 
you knew that, didn’t you? A. I don’t know ex-
actly whether I did, or not, at that time.

Q. Well, now, didn’t you know, when you quali-
fied as administrator, that two-thirds of the money 
in the bank, or in all banks, and all of her real 
property went to your sons? A. I don’t remem-



96
Robert Von der Heyden—cross

Q, You knew that, by law, they would be en-
titled to some part of the money, and that they would 
be1 entitled to some part of the real estate? A. 
Yes, sir.

Q. Did you consult Mr. Cowley to find out what 
part of that they would be entitled to? A. Yes.

Q. And Mir. Cowley told you they would get 
ail of the real-estate? A. Yes, sir.

Q. And Mr. Cowley told you they would get 
10 two-thirds of the personal estate? A. Yes, sir.

Q. Did you communicate that fact to your sons? 
A. Yes, sir.

Q. When, and where? A. Before we went down 
to Mr. Cowley.

Q. You had not told us of that, then, on your di-
rect examination; now, then, how long before you 
went down to Mr. Cowley’s office did you tell these 
boys “Now, you are entitled to all of this real estate, 
and you are entitled to two-thirds of the personal 

20 estate, and the personal estate amounts to about 
eighteen hundred dollars, which is the amount in 
the bank”—when, and where, and who was present, 
when you told them that? A. Both of them—both 
of the boys.

Q. How long before you went to Mr. Cowley’s 
office? A. I don’t exactly remember how long it 
was before.

Q. A day? A. Probably a few days.
Q. Well, where were you, and what brought the 

30 subject up then? A. Home.
Q. Home? A. Yes.
Q. What brought the subject up then? A. Just 

general talk about different things, about the estate.
Q. Do you remember who brought the question 

up? A. I do not, exactly.
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Q. Well, how do you remember specifically, how-
ever, that, before you went to Mr. Cowleys office, 
you told these boys that they were entitled to all 
the real estate and that they were entitled to two- 
thirds of the personal estate, and that, regardless of 
that, your wife’s wish was that they take a thousand 

dollars and this lot and then sign this property over 
to you? A. That was after I came from Mr. Cow-
ley’s office; I knew about this, and I told them.

Q, You had been down to consult Mr. Cowley, 
hadn’t you? A. After I consulted the boys; yes,
sir.

Q. That is, after you made this arrangement 
with the boys, to give them the thousand dollars 
and the lot, you consulted M(r. Cowley? A. Yes. 

Q. Didn’t consult him before that? A. No, sir. 
Q. When you married Mrs. Thies these boys

were how old? A. Probably Em il was about four-

teen and August twelve, I believe.
Q. Both going to school? A. August was going

to school. , „
Q. And Emil was working, wasn’t h ei A. He

was going to work as an office boy.
Q. Now, did not Emil work all during the time

that you were married to Mrs. Thies? A. Yes, 
sir.

Q. What did he do with his earnings? A. Well, 
he gave it to his mother for his board.

Q. When did August begin to work? A. That
was about 1911, I think.

q  When he was about fourteen or fifteen years
old, wasn’t he? A. Yes, about fifteen.

Q. He did not get very far in school, either, did 
he, when he find to go to work? A. He didn’t have
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to, no, sir; that is-what he wanted, because he 
wanted to go to work.

Q. What did he do with his earnings? A. He 
turned it in.

Q. Turned it into the house, as well, didn’t he? 
A. Yes.

Q- How do you know how much his mother used 
of their earnings to put into this property? A. 
How do I know?

Q. Yes. A. Because the money they earned 
wasn’t big enough to cover anything else but their 
board, most of the time.

Q. You had three children by a former wife, 
hadn’t you? A. Yes.

Q. And you supported Irene, didn’t you? A. 
Yes, sir, up to a certain time.

Q. How much did you make a week? A. About 
twenty-one or twenty-three dollars a week.

Q. And out of that twenty-one or twenty-three 
dollars a week you supported these three children? 
A. Yes, sir.

Q. Supported your wife? A. Yes, sir.
Q. And bought all this property? A. Yes__

that is, I didn’t stay earning only twenty-three a 
week, I increased it in the length of time I was 
working in the mill—got it increased.

Q’ You also bought some stock in the Brighton 
Mills, didn’t you, out of these earnings? A. Yes.

Q. How much? A. A thousand dollars.
Q. And you saved that, besides, didn’t you, out

of your earnings? A. Yes, sir—on the installment 
plan.

Q, Now, what was the maximum you have 
earned, a week—what was the most? A. The most 
I earned, a week, during what time, do you mean?

Q.. During the entire time you were married—tell 
me the most you ever earned? A. The most 
about $2300 a year.

was
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Q. And how many years did you make that? A.
For several years; I don’t know exactly.

Q. And you know, don’t' you, that August sent 
home every dollar of his allowance in the army? A. 
Well, that is what I heard of, yes, sir.

Q. And you said, in. your direct examination, 
that it was put in an account in his name—don’t 
ycu know that is not true? A. That is what I was 
told, yes.

Q. Do you know it? A. It was not put on his ]q 
name, his mother put it away for him.

Q. Where did his mother put it away for him?
A. Why?

Q. Where was it put away? A. Put in the 
Hobart Trust Company.

Q. Any part of this estate comprise that money?
A. No, I don’t believe so.

Q. Do you know whether it does not? A. No, 
sir.

Q. Do you know whether it does, or not? A. ¿q 
No, sir.

Q. Don’t you know that he sent to the home six 
hundred dollars, alone, and that that is part of this 
money? A. That is what I heard afterwards; I 
didn’t know it.

Q. What did Emil do with his remittance from 
the other side? A. Sent it to his wife.

Q. Did not his wife pay board to you all the 
time he went away? A. No, sir.

Q. No part of the time? A. Yes, sir. ro
Q. What part of the time did she pay board?

A. Up to August, 1920, I think.
Q. So that all during the time that he was 

p broad she paid board to you? A. Up to the time 
she worked; yes, sir.
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Q. Now, when you told these boys that, under the 
law, your wife dying intestate, they inherited all of 
this real estate, but that your wife had requested 
them to sign the same off to you, what did they say?

The Vice Chancellor—-I do not think he 
said that.

Mr. Herrmann—I understood that to be 
his testimony.

The Vice Chancellor—No, his testimony 
was that the wife said it was her desire that 
August receive a thousand dollars and Emil 
get the 0I6 Lot; he did not say anything, so 
far, that I recall, about his wife saying that 
he should hold the balance.

Mr. Cowley—I think, your Honor, that he 
did say that “ I should get the house and lot.”

The Vice Chancellor—All right. (To Mr. 
Herrmann): Your question is permitted.

Q. What did the boys say to that? A. They 
were satisfied.

Q. Well, cannot you tell us what they said—did 
they say “We are satisfied” ? A. “All right.”

Q. “All right” , they said. Now, then, at that 
time had you disclosed to them how much money 
was in the bank? A. No, sir.

Q. Had you disclosed to them the fact that you 
had another lot in both your and your wife’s name? 
A. Yes, sir.

Q. You told them that, too, did you? A. Yes, 
sir.

Q. How long were you at Mr. Cowley’s office 
that night? A. What night was that?

Q. The night the paper was signed? A. I don’t
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know,. exactly—probably about half-an-hour,'or.'a 
little over a half-an-hour, or three-quarters of an 
hour.

Q. Now,-during all that time did you say any-
thing in the presence of Mr. Cowley to your sons
with reference to this wish of the mother? A. Not 
that I remember.

Q. Well, do you say you did, or you did not? 
What did you talk about during all that time you 
were there? A. Mr. Cowley gave them the deeds , ̂  
to look over, and instructed them on what they 
were signing, .etc.

Q. Whom did he hand the deed to? A. Emil 
and August.

Q. What did he say to Emil when he handed the 
deed to him? A. He says, “ I suppose you know 
what you are signing? You know what this means? 
and he asked him was he—I don’t know exactly the 
expression he used.

Q. “Was he” what? A.' That he was not forced , ,,,m 
to dc this by anyone.

Q. Did he ask him whether he was willing to 
release his right in the homestead property? A.
Yes, sir.

Q. He said that,' did he? A. Yes, sir.
Q. And he told him that, under the law, he'was 

the owner of it; and that by this deed he was con-
veying it to you? A. Yes, sir.

Q. He told him that? A- Yes, sir.
Q. Now, what did he tell to August about that?^

A. Practically the same thing.
Q. Practically the same thing. Now, you 

signed a deed, didn’t you? A. Yes, sir. '
Conveying some property to Emil? A. Yes,

What did Mr. Cowley say to you about that

Q.
sir.

Q.
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thing? A. He practically spoke about the same 
thing, about all three deeds; that is, one was trans-
ferred to the other, only the different names was 
mentioned.

Q. I know, but why were you signing the deed 
to Emil? A. I believe I had, partly, a right in 
the lot.

Q. What right had you in the lot? A. The lot 
which my wife owned.

10 Q. What legal title did MV. Cowley tell you 
you were conveying? A. Because I knew it was 
by my support these lots were bought.

Q. I am not asking you what you knew—won’t 
you tell me what Mr. Cowley said to you when he 
said “You sign this deed”—what did he tell you 
your interest was in that property?

20
A.

The Vice Chancellor—(Did he tell you what 
interest you had in the lot?

Why, I don’t exactly remember.

By the Vice Chancellor:

Q. Well, didn’t you ever inquire what interest 
you had in the lot? A. Yes.

Q. When did you inquire? Didn’t you inquire, 
right after your, wife’s death, what your interest was 
in this property? A. Why, no, not exactly; that 
is, I thought that the—

3Q Q, (Interrupting) No, I am getting at what 
you did—didn’t you make inquiries, right after your 
wife’s death, almost immediately, as to what your 
interest was in this property—what your legal in-
terest, your right in law, was in this property?
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Didn’t you make that inquiry right after your wife’s
death? A. Yes, sir. 9

Q. And of whom did you make the inquiry.
A. Probably, Mr. Cowley.

Q. Then, within less than a month after your 
wife’s death you knew that you had absolutely no 
interest in this land which stood in the sole name
of your wife? A. Yes, sir.

Q. Did you then communicate that fact to these
boys? A. Yes, sir. 10

Q. How soon after you learned the tact. A.
Several days after, or a week.

By MY Herrmann:
Q. Now, the last day that Emil lived at the 

house, or when the row took place, you say you
were in the cellar? A. Yes. * . ,  ,

Q. And Emil came downstairs, and what did he
say? A. He asked me what the row was.

Q. About the board, you mean? A. Yes.
Q. Then he said “Now, give me what is coming

to me” ? A. Yes, sir.
Q. What did you say? A. I didn’t know what 

to say. I said “What is coming to you?”
Q. And what did he say was coming to* him?

A. He didn’t say; he didn’t say what was coming 
to him; he even talked about “ six hundred dollars” , 
and then he talked about “ two hundred and fifty 
dollars.” I didn’t know what he was talking about, ^
to tell you the truth. -

Q. So that August then came in, and he said
what—what did August say? A. That was m
August’s presence. •

Q Well, then, while he said that what did Au-
. gust say about it? A.* He says that he was satis-
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fied, he says '“only that he was fighting for Emil.”
Q. What did he say he was satisfied with? A. 

With the thousand dollars.
Q. Well, who suggested that anyone was dissatis-

fied? A. Nobody; it was his own suggestion; he 
came out with that, without anyone speaking to him 
about it;'he says, “You know I am satisfied, but I 
am coming up here to fight for Emil; he didn’t get 
what was right.”

10 Q. What did he mean by that? A. I don’t 
know.

Q. You didn’t know what he meant by that, do 
you? A. No.

Q. You hadn’t made any agreement with these 
boys that you did not carry out, did you? A. Sir?

Q. You did not agree, as Mr. August said, to 
give him a thousand dollars, and give Emil that lot 
and the money in the bank, did you? A. Did I 
agree to that?

20 Q. Yes? A. I agreed on it, certainly I did; we 
all agreed.

Q, Did you agree to give Emil-some money in 
the bank? A. No, not that I know of.

Q. So that when August says “ I am satisfied, 
but I »want you to carry out your agreement with 
Emil” , what did you say? A. I didn’t know what 
it was.

Q. Did you tell him “ I don’t know what it is” ? 
A. No, because they was so hasty that I couldn’t

30 talk to them at all about anything.
Q, Did you tell them “I don’t know what you 

mean about this agreement” ? , A. Yes—probably 
not in those words.

Q. Well, tell us what you said, then? A. Well,
I don’t exactly recall.
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iQ. Well, did you say “ I don’t know what you 
mean”—was that &11? A. Yes, sir.

Q. What did you mean by that, that you didn’t 
know what they meant? A. What .they were driv-
ing at-^what they were getting at.

Q. Well, now after that August .said ‘ ‘¿But I want 
you to carry out your agreement with Emil” ? A.
Well, that wasn’t  all; he m id-so .much he don’t 
remember it himself, I don’t think.

Well, did he m y that? A. Yes, that is one 1Q
point he said.

Q. And you said “What agreement” ?—is that 
right? A. I  believe so.

Q.' And he said what? A. He says that Emil 
didn’t get his right share.

Q. What was said'^when Emil found the deeds?
A. -Found the deed?

>Q. Yes. A. What deed?
Q. The deeds he took away with him? A. Those 

deeds were in Emil’s possession all the while. 2o
Q. Do you mean they were in his possession be-

fore that day? A. Y<es, sir.
Q. How «long 'before »that? A. When he re-

ceived them from the Paterson Court House.
Q. When did you Erst see ¡them that day? A.

Just when he handed them over to August.
Q. What did he say when ¡he handed them to Au-

gust? A. He said, “Here, you’had better take them 
along; I don’t think «they are safe in this house any 
more.”

Q. Now, then, did you Enow what deeds he 
handed to August? A. Well, I couldn't exactly 
swear; they must have been his deeds, because he 
did not have any other deeds.

Q. Where were these deeds, C-3, C-4, and C-5 
where did you keep those deeds—this deed made
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by Arthur Axt to Maria Von der Heyden, that was 
your deed, wasn’t it? A. Yes, sir.

Q. Now, where did you keep that? A. I kept 
it in a tin box.

Q. Where was the tin box? A. Upstairs.
Q. How did he get that deed, do you know? A. 

I don’t know.
Q. Did you know that he then had that deed? 

A. No, sir.
10 Q. Didn’t he tell you that morning that he had 

it? A. No, sir.
Q. And is not that the reason he said “Here, 

take these away; they are not safe here” ? A. No, 
sir. -

Q: Now, is not that the deed that he meant? 
A. I don’t remember; no, sit.

,Q. But he did use those words, didn’t he? A. 
Those were all brand new deeds he had in his hands; 
he had two deeds.

20 Q. But he did use that language to August— 
Take care of these deeds; they are not safe in this 

house” ? A. Yes, sir; I admit that.
Q. Well, where was the deed, C-3?

The Vice Chancellor—Where was it kept?

A. That was in the same place. ,
Q. In the steel box, upstairs? A. Yes.
Q. In whose room—in your room? A. Yes, sir.
Q. Did you ever show these deeds to the boys?

3 J A. Well, Emil and I went over all our deeds at 
one time.

Q* How did Emil get possession of that deed?
A. I don’t know.

Q. Now, then, wasn’t that one of the deeds of
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which he said, when he handed them to August, 
“ Here, take care of these; they are not safe in this 
house” ? A. I don’t know; I couldn’t say. The 
deeds he handled there was brand new deeds.

Q. How could you see what deeds he had in his 
hands? A. Because they were new, and in per-
fectly new envelopes.

Q. They were in an envelope? A. Yes; that is, 
he put them in an envelope—took them out of the 
envelope, and put them back in the envelope. 10

Q. Well, did you examine them, to see what they 
were? A. I was close enough by him.

Q. And you knew there were only two deeds?
A. Yes, sir.

Q. One of those deeds belonged to you ? A. I 
don’t know.

Q. Those are the only two deeds he got from 
Mr. Cowley? A. I don’t know who they belonged 
to.

Q. Didn’t you want to find out whether it was 20 
your property or his property he was taking away ?
A. No, sir; I did not.

Q. Why didn’t you try to do it? A. I didn’t 
think of it, at the moment.

Q. The boys had been away for a couple of 
years, hadn’t they? A. August had.

Q. Well, hadn’t the other one been away nearly 
as long? A. No; nowheres near as long.

Q. Did you tell the boys the value of this land 
and this house? A. Emil knew it. 30

The Vice. Chancellor—Why don’t you 
answer the question—he asked you if you 
told them?

A. No, I did not tell them.
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Q. Yon did not tell ¡them I A. No.
■ Q. And did you tell A u g u s t,‘Now., this house 

is worth »seven ¡.thousand dollars, with these lots ’ ’ ? 
A. No, sir.

Q. ‘"‘ And,-under ¡the law,¡you and your brother 
get it, but ¡it is realty my money, and I want it ’ ’ f 
A. No, sir.

Q. What did thefboys «ay to you when you told 
them that “  this house and all this money are my 
hard-earned swings, with your m otherV ’—you 
told them that, didn’t you? A. Yes, -sir.

Q. What did the boys say to -you then about 
their savings—^anything at all ? A. No.

Q. They did not say that any of their savings 
were in there? A. No.

Q. But they agreed with you that the property 
was bought with your savings alone— now, you 
are suie of that? A. I didn’t hear any of them 
say anything in regards ,to that.

Q. Emil did not say, “  Why, some of that money 
in the bank must be mine, because I sent mother 
six hundred dollars?” A. No, sir.

Q. Nothing like that was said? A. No.
Q. And those boys submitted, and agreed with 

you that this property was accumulated through 
your hard-earned savings? A. Yes, sir.

Re-direct Examination by Mr. Cowley:

Q. As a matter of fact, this property was ac-
cumulated with the profits that you made on the 
Dann Street sale, wasn’t it? A. Yes, sir.

Q. How much did that Dann Street property 
cost you, all together? A. About three thousand 
dollars.

Q. And you sold it for six? A. Six; yes, sir.
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Q. So the moneys that were realized from the 
profits of that Dann Street sale went into this 
property of yours! A. Yes, sir.

Q. Now, you stated here, on cross examination, 
that both Emil and you went over these deeds— 
is that true! A. Yes, sir.

Q. When did you go over the deeds ? A. Oh, 
about a little while after their mother’s death; I 
don’t know exactly when it was.

Q. Did Em il see the deed from Mr. Axt, at any 10 
time prior to his m other’s death? A. I think he 

did, yes.
Q. Now, when Emil and you went over these 

deeds after the mother’s death, was there any-
body present? A. No.

Q. Just you two? A. Just us two.

Recess until two o ’clock, p.m.

Afternoon Session. 20
Hearing of the cause resumed at two o ’clock, p.m.

ROBERT VON DER HEYDEN, recalled.

Re-direct Examination resumed by Mr. Cowley:
Q. And where did this take place—where did 

you and Emil go over these deeds? A. At our 
house, 49 Orono Street.

Q. And how long before you went to my office? 30
A. A few months before.

Q. What? A. About a few months; I don’t
know the exact time.

Q. Two months? A. A few months.
Q. Well, there was not two months elapsed
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between the date of your w ife’s death and the time 
the deed was signed! A. The time you looked 
over the deeds— a few months elapsed since I had 
been in your office, and the time you looked over 
these deeds.

Q. We are speaking of the deed from Axt— af-
ter your wife bought, you stated that you and Emil 
went over the deeds? A. Several months after, 
yes, I think—not right away.

Q. Why did you go over them several months 
after? A. We were looking for something, some 
papers belonging to Emil, which was among these 
deeds.

Q. Well, did both of you examine the deeds? 
A. Yes, sir.

By the Vice Chancellor:

Q. Well, that was after the deed from Emil and 
August to you, wasn’t it? A. Yes, sir.

By Mr. Cowley:

Q- Where did you keep these deeds? A. Up-
stairs, in my bedroom.

Q. And in a box, I believe you testified? A. 
In a box.

Q. An iron box? A. A tin box, or iron.
Q. Had it a lock on it? A. No, sir.
Q. And where did you keep the box? A. In 

the wardrobe, or in the chiffonier, they call it.
Q. In a drawer in the chiffonier? A. Yes, it 

is a sort of a cabinet we used for medical pur-
poses, sometimes.

Q. And was that drawer kept locked? A. No,
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Q. Well, do you know whether or not Emil knew 
where those deeds were kept? A. Yes, sir; he 
did.

Q. When you and he looked over them did 
you have the iron box out ? A. Yes, sir.

Q. Now, there was some testimony that part of 
your earnings went for the support of children by 
a prior marriage— when you married Mrs. Von 
der Heyden were those children living with you ? 
A. Yes, sir.

Q. How many? A. Three.
Q. How long did they live with you? A. The 

oldest one left in 1912.
Q. That left two living with you? A. Yes, 

sir.
Q. When did the next one leave? A. About 

a year later.
Q. 1913? A. Yes, sir; 1913, I should say.
Q. And how long did the other one continue 

to live with you? A. He lived with us up to 1917.
Q. Did he live with you at any time while you 

were on Orono Street? A. Yes, sir.
Q. How old was that child then? A. Sixteen 

years old.
Q. In 1917—sixteen years old? A. Yes; he is 

twenty now.
Q. Twenty now— were you supporting that 

child, or was he working? A. He was working.
Q. What became of his money? A. He gave 

it to his mother.
Q. That is, to Mrs. Von der Heyden? A. Yes, 

sir.
Q. Now, were the boys apprised of the amount 

of money that was in the bank ?
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Mr. Herrmanns—1 think the witness, on 
the direct, said they were not.

The Vice Chancellor—That is my recol-
lection of it.

Q. Did yon understand the question! A. Yes 
— were they surprised—

Q. No, were they informed of the amount o f 
money in bank! A. No, sir—at what time!

10 Q. After their mother’s death! A. No, sir.
Q. At the time the settlement was made! A. 

Until after it was transferred to my name.
Q. What did you tell them then! A. I told 

them about five hundred dollars—that is, after 
August got his thousand,—after August got his 
thousand dollars and I paid all the mother’s funer-
al expenses there was about around five hundred 
dollars left in the bank.

Q. Now, did they know of that!
20

Mr. Herrmann—I object, if the Court 
please.

Q. Well, did you tell them? A. 1 believe so, 
yes.

Q. Did August ask you where he was to get 
his thousand dollars from !

Mr. Herrmann—I object to that, as lead-
33 ing.

The Vice Chancellor—I sustain the objec-
tion. What real difference does it make! 
This husband, I assume,, was bound to pay 
the funeral expenses, and the w ife’s money 
in bank was hers, to be distributed accord-
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ing to law. What difference does it make 
where he was going to get the money from?

Mr. Cowley—Well, it is just going to show 
that they knew about the whole affair.

^e-cross Examination by Mr. Herrmann:
Q. How long was your wife ill before her

leath ? A. A year and one month.
Q. Was she in bed all that time? A. No, sir. 
Q. What did she die of? A. Cancer.
Q. And how long did you know that she had

?ancer? A. A  year and one month.
Q. How long did she know she had cancer? A.

She never knew.
Q. Never knew? A. No, sir— according to 

the Doctor’s advice; he told me not to let her know.
Q. Did you ever suggest to her, when she ex-

presses to you, as you have testified, that you give 
a thousand dollars to one son, and a lot to another 
son, that she make a will providing for that? A. 
No sir; I never encouraged her to that effect; I a - 
ways encouraged her that she would be better, 
according to the Doctor s advice.

By the Vice Chancellor:
O Well, did you think, when she told you that 

a thousand dollars should be given to one son 
and a lot to another son, didn t you 
that she was contemplating death—that she shou  ̂
say it ? A. I don’t understand; ‘ ‘ contemplating
—what does that mean?

0  Well, supposed she was going to die—wnen 
she told you that a thousand dollars should 1* 
riven to one. son, and a lot to another son, didn t 
you think then that she supposed she was going
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James A. Crowley—direct

to die? A. In fact, I knew, right along, that she
had to die.

Q. I am not asking you that, I am asking you, 
when she made that suggestion, if she did not 
think she was going to die? A. I don’t think so: 
no, sir.

Q. Then why do you think she told you to .give 
a son a thousand dollars and another a lot, if she 
thought she might survive either of them? A. 
In case something would happen.

Q. And didn’t she think something was going 
to happen to her? A. Well, she probably felt 
that way.

Q. Well, then, what was there improper, at that 
time, in your asking her, if she wanted to do these 
things, to make a will and settle her estate? A.
I tried to do everything to encourage her always, 
to keep up her courage.

Q. You are not answering my question: You 
had the Avife say to you in substance, “ In case any-
thing happens to me, give a thousand dollars to 
one son, and a certain lot to another” —she was 
intending that as a will— didn’t you so understond 
it? A. Yes, I understood so.

Q. Well then, why didn’t you tell her to make a 
writing of it, and have it drawn up properly, to 
carry out her views? A. I don’t know why I 
did not.

JAMES A. CROWLEY, sworn.

Direct Examination by Mr. Cowley:

Q. Where do you reside? A. In Passaic, New 
Jersev.
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Q. What is your business ! A. Real estate.'
Q. How long have you been in this business in 

Passaic, New Jersey, as a real estate agent! A. 
About fourteen years.

Q. Are you familiar with the values of prop-
erty on Orono Street and Van Houten Street, and 
in that vicinity! A. I am.

Q. Have you bought and sold any property 
there during the last two or three years! A. The 
last year, yes, I have bought property. 10

Q. How much did you buy! A. Why, I 
bought eleven lots there in 1921, between this par-
ticular house and Van Houten Avenue.

Q. On that same street! A. Same street.
Q. Are you familiar with the sales of any other 

properties! A. Why, yes; I know of a property 
that has been sold there since.

Q. Have you examined this property at 49 
Orono Street! A. I have.

Q. When did you make your examination! A. 20 
I think it was last Thursday.

Q. And you saw it again this morning! A.
Yes, sir.

Q. What is the value of the lots on which this 
house was built! A. About $375.

Q. A lot! A. Per lot, yes.
Q. Describe the house, if you can, that is 

erected on that lot! A. Why, it is a six-room 
house, with a foundation of about 20x28, with an 
enclosed front porch, and a little one-story exten- 3-0 
sion in the rear, 6x9. It has steam heat, and a lit-
tle reception hall.

Q. What is the value of that house? A. The 
yalue of the house, alone, as it stands, is $4800.
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Q. Yon say that you bought eleven lots there 
during the present year? A. During 1921.

Q. Are they as well situated, in regard to val-
ues, or as far as values are concerned, as these 
lots? A. More desirable, because they are closer 
to the school and to Yan Houten Avenue, a main 
artery.

Q. What was the price of those lots? A. $315 
a lot.

10 Q. Is that value you have given the present 
value of the house,, as you estimate it? A. Oi 
the house itself, yes.

Q. Of the house and lot? A. No, there is also 
a little garage on the property.

Q. What is the size of the garage? A. Well,, 
the garage is about 12x14*, has a board floor; no 
driveway leading to it; tarpaper roof; no heat, 
not steeL

Q. What would you say is the value of that? 
20 A. $300.

Q. So the total value of the entire property, 
the two lots, the house and the garage, would be 
what? A. Would be $5850.

Cross Examination by Mr. Herrmann:

Q. What do you say your total value, then, of 
this house, with the two lots on which it stands, 
is? A. And the garage—including the garage—  

_  $5850.30 .

V



117.
Josephine R. Von der Heyden—direct

MRS. JOSEPHINE R. YONDER HEYDEN, 
sworn.

Direct Examination by Mr. Cowley:
Q. Mirs. Von der Heyden, you are the present 

wife of Robert Von der Heyden? A. Yes, sir.
Q. And you live at 49 Orono Street, Clifton.

A. 49; yes, sir.
Q. You were married in January, 1921! A.

January 26, 1921. . 9
Q. And you went to live at 49 Orono Street*

A. Yes. . ,
Q. With Mr. Emil Thies and wife, and your

husband? A. Yes; we all lived there together.
Q In April 1921, a quarrel arose between your 

"husband and Mr. Emil Thies 1 A. Why, yes due 
to, I think it was a hoard hill— a misunderstand-
ing, really. . „

0 . Will vou tell what was said there In refer-
enee to Mrs.'Von der Heyden’s estate? A. Well, 
•first there was an argument about the board, and 
eventually this argument came up about Emil not 
being treated right; and August said he was speak-
ing for Emil, that there was a great difference be-
tween the two of them -that he was taking Emil s 
part in the m atter-in  fact, that really Emil could
not speak for himself, I presume.

0  Now, when the quarrel was first started 
was August present? A. Why, no; Mr. Emil just 
told his wife to go and call up August in his place
of business. .

Q. What was said, before August arrived, bv
Emil? A. Well, the argument really arose m the 
cellar.

10

20

30
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Q. You were not present there! A. I was not 
there.

Q. When the argument arose in your presence, 
what was first said— or while the argument was 
carried on in your presence! A. Well, I think 
they were quarrelling about board; and thfen, 
when they were quarrelling about board Emil told 
his wife to call up August; and then, when August 
arrived, why, the matter was taken up about the 

10 property.
Q. Well, what was first said! A. What was 

first said about the property!
Q. About the property! A. Well, they claimed 

that Mr. Von der Heyden had made them sign, 
and they didn’t know what they were signing; 
that is all; and . August said he was really satis-
fied with the thousand he got; he was perfectly 
satisfied, he told him. He said he did not say that, 
but he did; I heard him; I was there.

20 Q. He said he was satisfied! A. He certainly 
did.

Q. Go ahead! A. And they said if Mr. Von 
der Heyden didn’t come across willingly, without 
any trouble, they would take it to court. They 
mentioned Weinberger & Weinberger, which they 
«aid they didn’t mention, and he said if they lost' 
out then he would take Mr. Von der Heyden’s 
life; he said he “ was not the first Dutchman he 
killed” —I heard him say that.

30 Q. Now, did they say anything as to what they 
wanted! A. Why, no; I believe that is why Mr. 
Von der Heyden came to you, for them to make 
a settlement, if they wanted anything.

Q. No, I mean, at that time! A. At that time! 
Not that I recall, no.
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Q. You say that they said they did not know 
what they were signing when they signed the pa-
pers? A. Yes; they said they didn’t know what 
they were signing; that he took advantage of them, *' 
according to that.

Cross Examination by Mr. Herrmann r
Q. Just one minute, Mrs. Von der Heyden—you 

say Mrs. Emil Thies telephoned for Mr. August 
Thies to come up? A. Yes, sir. . . 1

Q. And when Mr. August Thies arrived he 
joined in the argument with your husband? A.
Yes.

Q. Now, then, did he say to your husband that 
he was satisfied with his thousand dollars, but 
that he did not carry out his agreement with refer-
ence to Emil? A. I don’t remember anything 
about “ agreements”  being said;.but he said he 
did not think that Emil was treated faily, that ^  
was all.

Q. That “ Emil was not treated fairly” ? A.
That is what August said.

Q. Did you see Emil get the deeds, and sav 
“ Here,”  to his brother, “ take these with you; they 
are not safe here” ? A. I did not see any deeds, 
at all.

Q. You did not see them? A. No.
Q. You were not there then, when Emil left 

the house with the envelope containing the papers ?
A. Well, I couldn’t see what he had; I know he 
was all fussed up; he was “ out for blood, and any-
thing he went after he would get,”  he said.

Q. How did the altercation arise about “ being 
compelled to sign papers that they did not under-
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stand” —can you tell us more exactly what was 
said, and by whom it was said, and what Mr. Von 
der Heyden said? Give us the complete conver-
sation. A. Well, the only thing is that after he 
was sent for, why, they started saying that Mr. 
Von der Heyden took advantage of them, because 
they were two poor soldiers that came from the 
other side, and they didn’t know really what they 
were signing. That is all I understood of the case.

10 Q» Was that before or after these deeds were 
found? A. I don’t know anything about deeds; 
I did not see any deeds.

Q. But you are sure that was said—that they 
told him that they did not know what they were 
signing when they signed those papers ? A. Why, 
they said as much as that, yes, sir.

Mr. Cowley—If your Honor please, I am, 
20 unfortunately counsel in this case, and I

know, of course, the situation in regard to 
a lawyer testifying in his own case, and that 
it is not encouraged in the Court of Chan-
cery—

The Vice Chancellor—Well, you are privi-
leged to testify, if you want to.

LOUIS A. COWLEY, sworn.
30

The Witness—If counsel has no objec-
tion, I would like to state, in narrative, my 
testimony.

Mr. Herrmann—If you will, Mr. Cowley.
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L. A. Cowley—direct
The iWtness—I am a practicing attorney, 

having offices in the City of Passaic: I was 
admitted in 1904, as an attorney, and in 
1907, as a counsellor-at-law; and my main 
practice is in conveyancing and mortgage 
loans. I know Mr. Robert Van der Hey- 
den, and I know Emil Thies, and I faintly 
recollect August Thies. They signed, in 
my presence, the deed marked Exhibit C-l . 
They acknowledged that they signed it of io 
their own free will and deed; and I informed 
them of the contents of the deed I parti-
cularly informed them, to the best of my re-
collection, of the paragraph following the 
description of the premises, that is “ Being 
the same premises conveyed to Maria Von 
der Heyden by deed recorded in Book 226, 
page 511, Passaic County. The said Maria 
Von der Hey don died seized of said prem-
ises leaving as her only heirs the grantors 20 
herein named, and her husband, the grantee 
herein named.”

By the Vice Chancellor:
Q. Well, that recital was untrue—the husband 

was not an heir? A. Well, he was one of the heirs, 
or one of the parties in interest.

Q. Not in any sens© was he an heir; he had no 
interest in the property! A. Well, at any rate, 
they were fully informed as to that point. They 30 
well knew what they were signing, and knew that 
they were parting with all their interest in that 
property.
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By the Vice Chancellor :

Q. What interest did they have in the proper-, 
ty? A. Well, they were the entire owners of the 
property, after their mother’s death.

Q. Well, then, why did you put in that the 
father was an heir, if he was not? A. Well, I do 
not recall that just particularly, any more than T 
recall particularly just why the father joined in 
the deed to Emil. It may have been, probably, in 

10 drawing the deed, that, for the moment, I thought 
he might have had an estate by the curtesy, just 
thinking that, possibly, those boys were his chil-
dren—that is, at the time of the drawing of the 
deed there might have been an inadvertence in 
that respect.

Q. And was not that inadvertence carried in 
the information given to the grantors? A. No, I 
do not think so.

Q. Eh? A. I do not think so.
20 ^Q. You cannot say it was not, can you? A. 

No; there was no question, to me, as to the amount 
or share that they took by reason of their mother’s 
death. There was no money passed in my pres-
ence, as I recall it. That transaction took place 
between themselves. The signing of the deed was 
done in my office, and they were informed that 
they were parting with the property which their 
mother acquired. August—I do not remember 
particularly addressing him; Emil, I remember 

39 particularly, just his attitude to the transaction.

Cross Examination by Mr. Herrmann:

Q. You had been consulted by Mr. Von der
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Heyden after the death of his wife, with reference 
to his interest in the property, had yon? A. I' 
think so.

Q. Did you advise Mr. Von der Heyden that he 
had no interest in the property? A. I think I did,
__that is, my knowledge of the law in regard to
that would suggest that ; I do not remember the ex-
act words I used.

Q. That was before you prepared the deed? 
A. Before I prepared the deed.

Q. Did you attend at the Surrogate’s Office 
with him when he took out the letters of admini-
stration? A. I may have; I don’t remember that.

Q. Did you advise him as to the extent to which 
,he would participate in the personal estate? A. I
did. ;

Q. ’ Neither Mr. Emil Thies, nor his brother
August, were present? A. Not to my knowledge.

Q. When the deed was signed did you do any-
thing more than read that clause at the end of the 
description? A. I don’t remember,, particularly, 
just what I did, excepting, that the usual custom 
would be to fully inform them of the contents of
the paper.

Q And the contents of that paper is that re-
cited, in so far as the interest is disclosed, “ being 
the same premises: conveyed to Maria Von der 
Heyden by deed recorded,”  etc., “ The said Maria 
Von der Heyden died intestate, seized of said prop-
erty, leaving as her only heirs the grantors berem 
named, her husband, the grantee here in named 
—now, as a lawyer, assuming that these parties 
had been discussing a probable settlement, would 
that clause indicate to these boys that they were
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parting with their entire interest to their father, 
who had no interest; or would not that clause, un-
less it was explained, indicate that it was a settle-
ment that they had reached? A. Well, it indi-
cated to me that the boys were parting' to their 
lather with their entire interest; that they were 
giving everything up.

Q. Did you tell them that, on the death of their 
mother, they inherited the real estate, and that 

10 they were conveying all the real estate to the 
ather by this deed? A. I do not remember* I  

won’t say that I did.

By the Vice Chancellor:

Q. Did you, in effect, though, go much beyond 
reading the deed and explaining the contents of it 
to them? A. Well, I think I told them “ You 
know what you are signing.”  I probably told

20 ivem (because 1 draw a great many deeds, proba-
bly more deeds than any lawyer, almost, in our 
City) I probably told them that they were turning 
over their property, of which their mother died 
seized, to their father.

Q. Did you tell them that was all of the whole 
estate, or did you tell them that it was two-thirds 
of the estate? A. Oh, I don’t remember that I 
mentioned “ two-thirds”  or the “ whole.”

Q. Couldn’t they get the idea from that deed 
3q ^hat their father had an interest in that estate? 

A. Well, I don’t know whether they did, or not*
I don’t think they did.

Q. You did not explain to them that the father 
had no interest in it? A. I do not recall that.
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By Mr. Herrmann:
Q. Did you, when you had the other deed ex-

ecuted, explain to them why you had joined the 
father in the deed as grantor? A. No, probably 
not.

Q. Why did you join him ! A. Well, that was 
an inadvertence, I guess; probably, at the same 
time that these two deeds were drawn, there might 
have been an impression in my mind, based, prob-
ably, on a misapprehension of the fact, proba- 
ably, when I gave it to the girl to draw up the 
deed, it might have been in my mind that Emil and 
August were his children— at the time the deed

o  ,  ,

was drawn. But I remember distinctly advising 
Mr. -Yonder Heyden that he had no interest in the 
property.

Q. And, having no interest in the property, 
nevertheless, you drew a deed for him to sign ? The 
deeds were drawn after you had told him he had 
no interest in the property! A. Yes.

Q. You had always represented Mrs. Von der 
Heyden in her lifetime, hadn’t you? A. I think 
I represented Mrs. Von der Heyden—this is the 
extent of my representation—I put a mortgage of 
eight hundred dollars, I think on the Dann Street 
property; and then I did not represent them, if I 
recall it right, on the sale of the Dann Street prop-
erty. When they bought the Orono Street prop-
erty I think I represented them. And I did repre-
sent them in the suit in the Passaic District Court 
when they were sued for a slight accident with the 
automobile.

Q. Did you know that the reason that Mr. Von 
der Heyden assigned for putting the property in 
his w ife’s name was that it was to avoid the con-
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sequences of that suit? A. Well, I don’t remem-
ber that, It was not to avoid the consequences o f 
the suit, I know it was not, because the suit was 
prosecuted successfully; but it was to avoid any 
future accident that might occur.

Q. So that if he injured someone, he would not 
be responsible? A. So that if he injured some 
one the home would be secure— the same as any 
business man entering a venture does.

The Defendants Rest.

COMPLAINANTS’ REBUTTAL EVIDENCE

AUGUST THIES, recalled:

Direct Examination by Mr. Herrmann:
Q. Your father has testified that, shortly after 

the death of your mother, he appraised you of the 
fact that the title to the real estate was in vour 
mother’s name, and that, as such, you would in-
herit, and that he worked for it, and his money 
was invested in it, and that your mother’s last wish 
was that, in the distribution of the estate, you 
should get only one thousand dollars, and your 
brother Emil a lot— did your father ever indicate 
to you that thought, in any words whatever? A. 
No; he never said anything, at all. I did not know 
it was my mother’s property until my brother 
spoke up and handed me them deeds.

Q. Did he ever tell you that your mother had 
made such a wish, that you get a thousand dollars, 
and your brother Emil this lot? A. No, sir.
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Q. Your father testified that during the time 
that you lived there you contributed your earnings 
to the house—what was the maximum that you 
made, and for how long a period did you make it?
A. I might safely say, from the year 1909, the 
time I started to work, until the mother ’s death, I
turned in around $6500.

Q. All together? A. All together.
Q. (By the Vice Chancellor) From when? A. 

From 1909, the time I started to work, until the io 
time my mother died. I did well, being in the 
service practically three and a half years during 
that time.

Q. (By Mr. Herrmann) How much did you 
send home from the Service? A. I  made an alot- 
ment. There was twenty-five dollars a month sent 
to my mother, which reached, approximately, six 
hundred dollars.

Q. Did your mother ever return that to you“.
A. No, sir. ■ 20

Q. And then, in addition to that, before you lett
what was the maximum that you earned, a week?
A. In 1916 was the maximum—that was just be-
fore I entered the service—I was earning around 
twenty-five dollars a week; that was a time when 
Mr. Von der Heyden was making either eighteen
or twenty-one. -

Q. Now, then, of what you earned, how much
did you turn over to your mother? A. I turned 
over everything I earned, and my mother gave me M 
some spending money.

Q. (By the Vice Chancellor) In 1916 you say 
you were making twenty-five dollars a week ’. A. 
About twenty-five, yes, sir.
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Q. (By Mr. Herrmann) Now, then, do yon 
know whether yonr mother had any money when 
she married Mr. Von der Heyden? A. Yes, she 
would mention the fact to me that she had about 
five hundred dollars in the bank— in the German 
Savings Bank in New York,—Fourteenth Street.

Q. Your father testified that he purchased an 
automobile — do you know when that was? A. 
That was in 1915, we bought the automobile.

10 Q. What kind of a car was it ? A. It is a Chev-
rolet Baby Grand—nine hundred dollars.

Q. Did you pay cash for it ! A. Paid cash; 
yes, sir.

Q. Did your father have any other property, 
that you know, of, that he paid for? A. Why, 
you mean at the time of my mother's death?

Q. Yes? A. Why, yes; he had two lots on Van 
Houten Avenue, in his name, I understand now; 
and he had his stocks. That was all the property 

20 he really owned, that I know of.

Cross Examination by Mr. Cowley:

Q. Up to 1916 you turned in all your money 
—you received spending money back? A. Up un-
till 1916, did you say?

Q. Yes. A. Yes; I turned in all my money un-
til I entered the service, around April, 1916. I 
came back from the Border Trouble, and then I 
paid board; I was over twenty-one at that time; I 
paid board amounting to 15 dollars a week, and 
bought all my clothes and everything else— other-
wise the fifteen dollars would cover my bed and 
board.

Q. How lopg did you continue paying board at
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the rate of fifteen dollars a week ? A. Lntil I 
was called into the Service again in the World
War, .

Q. Well, how long was that? A. (Producing
and referring to a memorandum hook) That was
about eight months, say. .

Q. You paid that every month? A. Paid that
right along, every month.

Q. You did not get any part of it hack? A. 
Why, no, no.

Q. And you say you did not get youi allotment 
money returned to you by your mother? A. No.

Q. Wasn’t it complained of, by either Emil or 
his wife, about you getting a thousand dollars, 
that you had already received your allotment 
money? A. No; I don’t know anything about
that.

Q. Didn’t they object to the division, because, 
in addition to the thousand dollars, you got the 
money which you had sent to your mother while 
vou were away? A. No, sir.

10

20

EMIL THIES, recalled.

Direct Examination by Mr. Herrmann:
Q. You heard your father’s testimony? A.

Yes, sir. , , , ., +
Q. What have you to say with respect to that

testimony to the effect that he had told you, after
your mother’s death, that the property was m your
mother’s name, and that you would inherit it by
law, but that the property was really his because

30



130
E. Thies—direct

his hard-earned savings were in it, and that your 
mother’s wish was that your brother August get 
a thousand dollars, and you get a lot—is that true, 
or not true? A. It is not true; that is, he never 
said anything. All that I know of is what I said 
this morning, that is, what was mentioned at the 
table, at the dining room table, that we would 
come to some settlement about the board, and then 
I got up and walked out; outside of that, I know 

10 nothing. I would never had signed it if I knew 
that was the condition.

Q. The first time you knew the title was in 
your mother’s name was when? A. Was at the 
time I sent my wife to telephone for my brother; 
at that time I found out.

Q. Now, then, did your father, at any time be-
tween your mother’s death and down to the time 
that you now refer to, when you had the row in 
May, 1921, ever tell you that the property, the real 

20 estate, was in your mother’s name, and that you 
were the sole heirs at law? A. No, he did not.

Q. Did you father ever tell you that your 
mother had made a wish, before her death, that 
your brother was to get a thousand dollars, and 
you were to get a lot? A. No, he did not.

Q. During the time that you lived at the house, 
and until your marriage, how much did you earn, 
per week? A. Well, I would average about twelve 
dollars a week, in all the years that I have worked, 
that is, the average for the entire time; that is, 
from 1907 until 1917, in June, when I was mar-
ried.

Q. What did you do with your money all dur-
ing that time? A. I turned it all in to my mother.
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Q. Did your mother appropriate it to her own 
use, or the common use, or return it to you? A. 
Well, I didn’t get no return of it, only clothes, and 
what I needed for food, and some spending money; 
that is all.

Cross Examination by Mr. Cowley:
Q. You say that you did not know that, when 

Mr. Axt deeded the property over to your mother, 
it was put in her name alone? A. I did not.

Q. And yet you negotiated the deal"? A. Well, 
that didn’t mean that I knew who had the proper-
ty; I negotiated it, yes, for my parents.

Q. You never saw the deed during your 
mother’s lifetime"? A. I never saw the deed; no, 
sir. The first I saw the deed was when I had them 
in my possession at the time I called for my 
brother; then I saw it was in Maria Von der Hev- 
den.

20

Mr. Herrmann—I now offer in evidence 
Certified Copies of the following deeds:

Deed dated the 8th of July, 1909, made 
by the Passaic Assets Company to Maria 
Von der Heyden, for one of the Dann Street 
lots, or two of them.

(Admitted and marked Exhibit C-5.)
Deed dated the 25th of Feb., 1909, made by 

the Passaic Assets Company to Maria Von 
der Heyden, for another of the Dann Street 
lots.

(Admitted and marked Exhibit C-6.)
Deed from David Goldberg and wife to 

Emil Von der Heyden and wife, conveying
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another Dann Street lot.
(Admitted and marked Exhibit C-7.)
Mr. Cowley—I think that is the house lot, 

is it not? The deed from David Goldberg 
conveyed the house.

Mr. Herrmann—All right, if you know 
that to be the fact; I don’t know.

Deed made the 20th day of March, 1916, 
to Emil Thies and Marie Thies, his wife, 

10 from Passaic Investment Company, for an-
other Dann Street lot.

(Admitted, and marked Exhibit C-8.)
Deed made by Emil Thies and Irene 

Thies, his wife, to Maria Von der Heyden, 
formerly Maria Thies, for the same proper-
ty (date of deed not stated by counsel).

(Admitted and marked Exhibit C-9.)
Mr. Herrmann—I think, Mr. Cowley, we 

can agree that these deeds (referring to Ex- 
20 hibits C-8 and C-9) were the ones that you

referred to as having been improperly made, 
conveying the property to ‘ * Emil Thies and 
Mary, his wife,”  Mary being his mother, 
instead of his wife, and it being the inten-
tion to have the title vested in Maria Von 
der Heyden of one of the Dann Street lots.

Both sides close.

The Vice Chancellor (After argument by 
30 counsel)—I will endeavor to give counsel

my views within a few days.
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EXHIBIT C-l

August F. Thies, single, and Emil H. Thies and 
Irene, his wife

to
Robert Von der Heyden

Deed, dated July 28, 1919.
Ack’d July 29, 1919, before Louis A. Cowley, a

Master in Chancery.
Rec’d July 31, 1919.
Book Q-27, page 230.
Cons. $1.00 and other valuable consideration. 
Conveys property described in the bill of com-

plaint.
Recites—Being the same premises conveyed to 

Maria Von der Heyden by deed recorded in Book 
Q-26 of Deeds, page 511, Passaic County. . The said 
Maria Von der Heyden died intestate, seized of said 
premises leaving as her only heirs the grantors here-
in named and her husband the grantee herein named.

Endorsement on margin, ' ‘Consideration less than 
$100. L. A. C.”

EXHIBIT C-2

August F. Thies, single and Robert von der Heyden 
widower

to
Emil H. Thies

Deed, dated July 28, 1919.
Ack’d July 29, 1919, before Louis A. Cowley, a

Master in Chancery.
Rec’d July 31, 1919.
Book Q-27, page 231.
Cons. $1.00 and other valuable consideration.
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Conveys lot 516 as shown on map entitled, “Map 
of Property of Suburban Homes Company, Athenia, 
Acquackanonk Township, New Jersey, known as 
map No. 352.

'Recites—Being the same premises conveyed to 
Marie Von der Heyden by deed recorded in Book 
R-26 of Deeds, page 473, Passaic County. The said 
Maria Von der Heyden'died intestate, seized of said 
premises leaving as her only heirs at law, her hus- 

10 band the said Robert Von der Heyden and her two 
children the said Emil H. Thies and August F. Thies.

Endorsement on margin, “Consideration less 
than $100. L. A. C.”

EXHIBIT C-3

Realty Estates of Passaic, N. J. a corporation
to

Maria Von der Heyden

2o Deed, dated June 28, 1917.
Ack’d June 28, 1917 before Robert F. Pratt, a 

Commissioner of Deeds.
Rec’d Nov. 7, 1917
Books R-26, page 473 &c.
Cons. $1.00
Conveys lot 516 as shown on map entitled, “Map 

of Property of Suburban Homes Company, Athenia, 
Acquackanonk Township, N. Jersey, known as map 
No. 352

3 J EXHIBIT C-4

Arthur Axt and Ida, his wife
to

Mlaria Von der Heyden 

Deed, dated Sept. 21, 1919.
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Ack’d Sept. 21, 1917 before Louis A. Cowley, a 
Master in Chancery.

Rec’d Sept. 24, 1917.
Books Q-26, page 511 &c.
Cons. $1.00 and other valuable consideration.
Conveys lots 514, and 515 as shown on map en-

titled, “ M(ap of Property of Suburban Homes Com-
pany, Athenia, Acquackanonk Township New Jer-
sey, known as map No. 352.

10
EXHIBIT C-5

Passaic Estates Company
to

Maria Van der Hey den

Deed, dated July 8, 1909.
Ack’d July 14, 1909 before George F. Allen, a 

Commissioner of Deeds.
Rec’d July 29, 1909.
Book G-20, page 308. 20
Cons., $1.00. .
Conveys lot number 128 on map entitled, “ Map 

of Passaic Estates Company, at Passaic and Ac-
quackanonk Township, N. J.”

EXHIBIT C-6

Passaic Estates Company
to

Maria Von der Heyden

Deeds, dated Feb., 25, 1909.
Ack’d Mar. 5, 1909 before George F. Allen, a Com-

missioner of Deeds.
Rec’d Mar. 17, 1909.
Book V-19, page 566.

Cons. $1.00

30
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Conveys left number 126 on map entitled, “ Map 
of Passaic Estates Company, at Passaic and Ac-
quackanonk Township, N. J.

EXHIBIT C-7

David Goldberg and Ida Goldberg, his wife
to

Robert Von der Heyden and Mjaria Von der Heyden, 
his wife.

10
Deed, dated M|ar. 12, 1910.
Ack’d Mar. 12, 1910 before Arthur S. Hughes, a 

Commissioner of Deeds.
Rec’d March. 23, 1910.
Book T-20, page 528.
Cons. $1.00
Conveys lot number 127 on map entitled “ Map 

of Property of Passaic Estates Company at Passaic 
and Acquackanonk Townships, N. J.”

20
EXHIBIT C-8

Passaic Investment Co., a, corporation of the State 
of New Jersey

to
Emil Thies and Alary Thies, his wife.

Deed, dated March 20, 1916, before Arthur S 
Hughes, a Commissioner of Deeds.

Ack. March 22, 1916.
3() Rec’d March 25, 1916.

Book R-25, page 99 
Cons., $1.00.
Conveys lots numbers 143 and 144 on map en-

titled, “Map of Passaic Estates Co., at Passaic and 
Acquackanonk Township, N. J.”
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EXHIBIT C-9

Emil Thies and Irene Thies, his wife
to

Maria Von der Heyden, formerly Maria Thies, wife 
of Robert Von der Heyden.

Deed, dated Sept. 6, 1917.
Ack’d Sept. 6, 1917, before Louis A. Cowley, a 

Master in Chancery.
Rec’d Sept. 10, 1917. 10
Book 0-26, page 463.
Cons. $1.00 and other valuable consideration.
Conveys lots 143 and 144 on map entitled, Map 

of Passaic Estates Co., at Passaic and Aquackanonk 
Township, N. J.”

EXHIBIT D-l

David Goldberg
to

Robert Von der Heyden and Maria Von der Heyden, 20 
his wife

Agreement, dated Feb. 20, 1909.
Agrees to sell lot 127 on map entitled, “Map of 

Property of Passaic Estates Co., at Passaic and Ac 
quackanonk Township, N. J.” for $1,600.00 $100.00 
down; $1200 by assuming mortgages for that amount 
now on the property; $300.00 to be paid in monthly 
installments of not less than $10. per month to apply 
on account of both interest and principal.

3 I

EXHIBIT D-2

David Goldberg and Ida Goldberg, his wife
to

Robert Von der Heyden and Maria Von der Heyden, 
his wife
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Deed, dated March 12, 1910.
Ack’d March 12, 1910, before Arthur S. Hughes, a 

Commissioner of Deeds.
Rec’d March 23, 1910.
Book T-20, page 528.
Cons., $1.00.
Conveys lot 127 as shown on map entitled, “Map 

of Property of Passaic Estates Company, at Passaic 
and Acquackanonk Township, N. J.”
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IN CHANCERY OF NEW JERSEY

Between \
August F. Thies, and Emil J 

H. Thies, f
Complainants,

VS. [

Robert Von der Heyden, et ux, \
Defendants. 1

MEMORANDUM

Decided, December 8th, 1922.
Mjessrs. J. S. Craven and L. Edward Herrmann, 

for Complainants.
Mr. L. A. Cowley, for defendants.

Griffin, V. C.:
The bill in this cause is filed, among other things, 20 

to set aside a conveyance made by two stepsons to 
the stepfather under the following circumstances:
The mother of the complainants, by her first mar-
riage, had two sons, who are now twenty-eight and 
thirty years of age, respectively. The father of 
these sons died about the year 1902. In 1907 their 
mother married Mir. Von der Hey den (who will 
hereafter be called the defendant), and she died in 
1919. At the time of the marriage to the defendant 
these children were aged about thirteen and fifteen 10 
years, respectively. The relations between the step-
father and the children appear to have been, at all 
times down to 1921, of such character as usually 
subsists between parent and child. When the de-
fendant married complainants’ mother the mother
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had a few hundred dollars. It does not appear that 
the husband had anything. The defendant worked, 
the children worked, and the earnings were thrown 
into hotchpot. Certain lands were bought in the 
name of the husband and wife, which were sold for 
about six thousand dollars, from which they received 
about fifty-two hundred dollars net, some thirty- 
seven hundred of which was used to purchase the 
premises in question, the title to which was taken 

10 in the name of the wife, since deceased. This was 
done voluntarily by the defendant because he had 
had an auto accident and was advised that it would 
be well to have the deed made to his wife, so that, 
in case of future accidents, he would be execution 
proof. (This is not the language used, but this is 
what it means.) Clearly, whatever came from the 
sale of this property in 1917, which ordinarily would 
become the share of the husband, constituted a gift 
to the wife in the purchase of this property, so that 

20 she took the premises free and clear of any interest 
of the husband in the premises. Fretz vs. Roth, 
70 N. J. Eq., 764, unless he should become entitled 
to curtesy. This feature in entirely settled, because 
the wife died without issue by the defendant, born 
alive. Thus, the entire estate, at her death, vested 
in fee simple in the children.

Shortly after the death of the mother the father 
consulted Mr. Cowley, a member of the bar, and 
learned from him that he had no estate in the lands, 

30 and that, as to the personalty, he would be entitled 
to one-third, and the children to two-thirds. He 
then asked the children to settle up the estate, and 
took them to the office of Mr. Cowley, and, the 
deeds being prepared, the children signed a deed of 
the property to the defendant. At the same time
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$1000 was paid to August, and a deed of Lot 516 
was made by August and the father to Emil This 
was done pursuant to a conversation had prior 
thereto, wherein it was suggested that the estate be 
settled up, and the father said that August would 
get a thousand dollars and Emil would get this lot 
and the balance of the money in the bank, which 
then consisted of about $1800, out of which certain 
expenses were to be paid which would reduce the 
amount to about five hundred dollars was returned 
by the default. This balance was not paid to
Emil. ,

The father’ s version of the story is this—that he
told the boys of a conversation he had with their 
mother prior to her death in which the mother, 
(apparently recognizing the right of the father in 
the property which was the result of their joint 
earnings, and also the earnings of the children), 
said to make division by giving $1000 to August 
and giving this lot to Emil. There was nothing 
said about his retaining the balance. It was evi-
dently assumed by the husband and wife, if the 
story of the defendant is taken to be true, that 
the property ŵ as to be that of the husband upon, 
her death. He did not, however, ask his wife to 
make a will, which would be the natural manner of 
disposing of the property; and he excused his 
failure to do this upon the ground that his wife 
was suffering from cancer and did not know that 
she was so seriously ill, and he did not want to 
discourage her. I fail to see the force of this story. 
If the wife made the suggestion of a post-mortem 
division of her property, she was evidently speak- 
ino- in contemplation of death, and the most natur-
al thing in the world for the husband to have
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done would have been to say, “ Well, why don't 
you make a w ill?”  This was not done.

The story of the sons that they knew nothing- 
about the title to this property at the time when 
they made the conveyance is worth of more cred-
ence. At the time that the conveyance was ¡made 
the defendant knew that he had no interest, in 
law, in this property and was only entitled to one- 
third of the personalty. He asked his stepsons 

10 (who reposed implicit trust and confidence in 
him) to exchange deeds which would enable him to 
hold Lots 514 and 516, with the building thereon, 
at the lowest estimate worth about six thousand 
dollars, while one son got a thousand dollars and 
the other a lot worth between three hundred and 
fifty and five hundred dollars. The sons ,testify 
that they did not know that the fee simple Avas 
vested in them free from any claim of the de-
fendant j and this I believe to be the fact; and 

20 they also deny that any such conversation as the 
defendant testifies to was had between them and 
the defendant. In the deeds drawn, as I recall it, 
there is a recital that Mrs. Von der Heyden died 
intestate, leaving her surviving as her heirs at 
law the two sons and the defendant, which might 
convey the idea that the defendant had some in-
terest in the property when he had none.

One son was married prior to his mother’s death, 
and lived in the family of his mother and step- 

j j  father until the World War broke out when he 
entered the Service and was discharged about May, 
1919, a few weeks before his mother died. The 
other son was unmarried, and served about three 
years in the Army on the Mexican border and in 
the World War, and came home about the same
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time as the other brother. The wife of one son, 
after the death of the mother managed the house-
hold, and the relations of all the parties were 
quite pleasant until about the Spring of 1921, when 
dissensions arose. It seems that the defendant 
took another wife, in, I think, 1921. One of the 
sons, August, after the marriage of the stepfather, 
resided part of the time in Brooklyn and worked 
in Passaic. Emil resided at the home of the father, 
with his wife, and they say that the understand- io 
ing was that Emil was to pay five dollars a week 
board, and that there was no charge to be made 
for his w ife’s board, as she was the housekeeper.
In April, 1921, Emil, having been out of work, ob-
tained a job painting an adjoining house, for which 
he got sixty dollars, and his wife tendered, either 
to the defendant or his wife, a payment of thirty- 
fiVe dollars on account of Emil’s board. Some dis-
pute then arose, whereupon Emil telephoned to 
August at the mill, and August came up, and they 20 
had rather a heated conversation, in which August 
took the deeds to his mother, and to Emil from the 
drawer, and they say then, for the first time, they 
learned that the property was the mother’s prop-
erty, although the deed itself recites the fact that 
it was the property of the mother.

I am inclined to the view that the father did 
not disclose to these children the fact that the 
property was their other’ŝ  and that he had no 
interest in it. I am also satisfied, by reason of .K) 
the close relations that existed between the parties, 
that the sons paid very little attention to the mat-
er, relying wholly upon what the defendant said,

Therefore, the question arises; taking the rela-
tionship existing, was the defendant bound to
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make a full disclosure of thè situation to these 
children, so that they might judge for themselves 
whether they would make the conveyance ? If, un-
der the law, he was bound to make the disclosure, 
then he must re-convey, upon terms which will re' 
store the status quo.

In Hall us. Otterson, 52 N. J. Eq., 522; aff’d, 53
N. J. Eq., 695, Vice Chancellor Green, at p. 528, 
said, In all transactions between persons occu-
pying relations, whether legal, natural or conven-
tional, in their origin, in which confidence is na-
turally inspired, is presumed, or in fact reasonably 
exists, the burden of proof is thrown upon the per-
son in whom the confidence is reposed and who 
had acquired an advantage, to show affirmatively, 
not only that no deception was practiced thereon,' 
no undue influence used, and that all was fair, open 
and voluntary, but that it was well understood ”
(Citing Cases.)

The same doctrine was applied in Slack vs. Rees 
66 N. J. Eq., 447, at p. 449.

In view of the doctrine of the law thus enunci-
ated, it being quite plain to me that these children 
did not have the benefit of independent advice, 
and that the relation of trust and confidence ex-
isted quite as fully between these children and the 
stepfather as between a parent and child; that 
they were not informed as to their rights in the 
premises, and did not understand the purport of 
their act, and in view of the fact the burden of 
proof is cast upon the defendant, and he having 
failed, the decree should be for the complainants'; 
but the status quo must be restored. That may be 
done, so far as the children are concerned by the 
son August bringing into the personal estate the
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thousand dollars, with interest, or so much there-
of as he would not be entitled to as his distributive 
share. There may be other features on this point 
which counsel may point out. This is a mere sug-
gestion of what now occurs to me as to one item 
in which the defendant may be interested.

I make no point, at this time, of the conveyance 
to the other son, Emil, of the vacant lot, because, 
as I recall it, that became vested in the two sons 
on the death of their mother, and the defendant 
has no interest in it. . ±

On the point of laches, I do hot find that there 
is any laches in this case. Hall vs. Otterson, supra 
p. 534.

The decree may be settled on five days’ notice.
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IN CHANCERY OF NEW JERSEY

Between \
August F. Thies, and Emil i 

H. Thies, /
Complainants, f 

and \On Bill &c.
Robert Von der Heyden, and /

Josephine Von der Hey-1 
den, his wife, \

Defendants. }

DECREE

This cause coming on to be heard at the regular 
term of the Court of Chancery, held at the Chan-
cery Chambers in Jersey City, New Jersey, in the 
presence of John D. Craven, solicitor and L. Ed-
ward Herrmann, of counsel with the complainants, 
and Louis A. Cowley, of counsel with the defend-
ants, and the pleadings and proofs having been read 
and taken, and the arguments of the respective 
counsel having been heard and considered and the 
court having duly considered said pleadings, proofs, 
and arguments, and it appearing to the court that 
complainants are entitled to the relief sought and 
prayed for by them in the Bill of Complaint.

It is on this 26th day of December, 1922, by His 
Honor, Edwin Robert Walker, Chancellor of the 
State of New Jersey, ordered, adjudged and decreed, 
and the said Chancellor, by virtue of the power and 
authority of this Court does hereby Order, Adjudge 
and Decree, that the said deed so as aforesaid made
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by the said complainants to the said defendant, 
Robert Von der Heyden, bearing date the 28th day 
of July 1919 and recorded in Book Q-27 of Deeds 
for Passaic County on page 230, for the premises 
in the said pleadings and proofs mentioned, is and 
was from the time of the execution and delivery of 
the same, null and void and have no force or effect 
whatsoever in law or in equity and that the said 
defendant Robert Von der Heyden do, on service of 
a copy of this decree, and upon the complainant, 
August Thies bringing into the personal estate of 
the said Maria Von der Heyden the sum of one 
thousand ($1000.00) dollars, with interest, or so 
much thereof as he would be entitled to, as his dis-
tributive share as the next of kin of his mother, 
Maria Von der Heyden, deliver up the said deed to 
the complainants to be cancelled and that he do 
also deliver up to the said complainants possession 
of the said premises now held by him, together with 
all deeds, muniments of title and writings in his 
custody or power relating to the said premises, and 
that the said defendants, Robert Von der Heyden 
and Josephine Von der Heyden, his wife, do also re-
convey the said premises to the said complainants 
free and clear of, and from all encumbrances done 
by them, or any claiming by, from, or under them.

It is further Ordered, Adjudged and Decreed that 
the said defendant, Robert Von der Heyden, do make 
an accounting of all the rents, issues and profits de-
rived by him from the said land and premises, and 
that he pay over to the said complainants the bal-
ance remaining due to them as shown by the said 
accounting.

And it is further Ordered, Adjudged and Decreed
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that the said Robert Von der Hey den, as Admini-
strator of the Estate of Mjaria Von der Hey den, de-
ceased, do render an accounting of all the personal 
estate of the said Mjaria Von der Heyden showing 
all of the assets which came into his hands as an 
administrator, and all disbursements by him so made 
as administrator, and that he pay over to the com-
plainants the distributive shares to which they are 
entitled as next of kin of the said Maria Von der 

10 Heyden, deceased.
It is further Ordered, Adjudged and Decreed that 

the said defendants do pay to the said complainants 
their costs in this cause to be taxed.

It is further Ordered, Adjudged and Decreed that 
the said complainants may be at liberty to apply to 
this court for execution and further direction as 
they may be advised.

Respectfully advised,
John Griffin,

20 Vice Chancellor.



jpy leave o f Court.

Arthur W. Cross, Law Printer, 243 Market Street, Newark, N. J.

New Jersey Court of Errors and Appeals

Between
A u g u s t  F. T h ie s  and E m i l  H. T h ie s ,

Complainants-Respondents, On Appeal from

R o b e r t  V o n d e r  H e y d e n  and Jo- Chancery. 
s e p h in e  Y o n d e r  H e y d e n , his wife,

The appellants stress the proposition that the deed 
sought to be set aside was the result of a family settle-
ment. That said settlement was made in recognition by 
the respondents of a moral obligation.

We consider that family settlements made by the parties 
with full knowledge of their legal rights and complete 
information upon all facts, which must necessarily be 
the basis o f such settlement, are valid. The appellants 
urged the same contention in the trial below. The learned 
Vice-Chancellor indicated clearly that the deed would 
stand if he was satisfied that the same was executed pur-
suant to such a settlement.

“ The Vice-Chancellor. "What difference does it 
make?

Mr. Cowley. Well, I should think it would 
make this difference, if your Honor please:

I f after the death of Maria Vonder Heyden, the 
boys (no quarrel then having arisen which would 
embitter them in any way) make what I think 
any fair-minded man would consider an equitable 
distribution of the property.

Defendants-Appellants.

and
Final Decree of 
Court of

BRIEF FOR RESPONDENTS.

Argument.
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J t \ L L T :^ anCf ° : -  0h> if 14 W »  a family 
prW nf ti !d 7oluintary agreement, with know!- 
edge^of the facts, it stands; but the question is 
Did these young men have the knowledge requisite 
to enable them to make this kind o ffe ttW n t?  
Then theory is that the father with knowledge of 
the facts, concealed everything; and they r e W  
on their relations with the father signed’ this in
wo“ “ 0-*  knowledge of the fa^ts, in other" 
w°rds, it was the father’s duty to discing the

t0r̂s0 that thfty could intelligently act”  (State of Case, p . 90 ,11. 1 to 25). y

We submit that the testimony clearly discloses that the 
deed was executed by the respondents in complete ¿ Z  
wee of the facte, both as to extent of their intere^Tn

lndrt .r  : r ’S ? * ? ’ *° Which tlley — e entitled by law 
s u b m it t e  d the appellant. The facts were fully 
submitted to and considered by the learned V ic e A W

An examination thereof will convince this Court that 
the conclusions reached by him were consistent with the 
testimony^ In  Carton v. Pkelps, 109 Atlantic, pZ 291 
to tb ft indicated clearly that great weight is given 
to the findings upon question of fact, in considering an 
pe^s from decrees of the Court of Chancery, while it

“ On appeal from a decree of fhp Pnm-+ ^  ni,

t eir credibility than the reviewing Court.”  J 

POINT I.

. ^he ® le t0, the Premises conveyed by the deed sought 
to be set aside was absolute in the deceased Tb» I  
sonal estate was also in the name of the deceased. ^

Assuming that the entire purchase price of the real 
estate was paid by the appellant, and that he contributed
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to the personal estate to a substantial amount no resulting 
trust is thereby established as between husband and wife.

In Herbert v. Alvord, 75 N. J. Eq., p. 428, Vice-Chan-
cellor Learning said:

“ Where one purchases property and pays the 
consideration therefor, and the conveyance of the 
legal title is taken in the name of a stranger, a trust 
will be presumed to have arisen in virtue of the 
transaction in favor of the person who has paid 
the consideration. This principle results from the 
equitable theory that the consideration draws to it 
the beneficial ownership. Where, however, the con-
veyance is not made to a stranger, but is made 
to a person whom the purchaser is under a legal 
obligation to maintain, such as a wife or child of 
the person who pays the price, the good considera-
tion of blood or love and affection will support the 
conveyance, and no resulting trust will arise from 
the payment o f the consideration.”

The appellant urges that, before her death, his wife 
communicated to him her desire that respondent August 
Thies should have one thousand dollars of her entire estate 
and respondent Emil H. Thies a lot adjoining one which 
he personally owned.

“ Q That is, the house and one additional lot? 
A  Yes, sir; and that their mother’s wash was.
By the Vice-Chancellor.

Q (Interrupting.) Did you say all this to them? 
A  Yes, sir; that August was to have $1,000 cash, 
and Emil the lot, so he wmuld have 50 foot front on 
Orono street.

Q Who would have 50 foot front? A  Emil”  
(State of Case, p. 75, 11. 21-30).

The learned Vice-Chancellor properly excluded testimony 
of this character for the purpose of establishing any re-
sulting trust and permitted it to be offered for the pur-
pose alone of indicating whether it was a basis for the 
settlement.

“ Q She did not leave a will? A  No,, sir.
Q Did she make, or give you any instructions in 

regard to the disposition of the property?
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Mr. Herrmann. I object.
The Vice-Chancellor. On what theory is that 

admissible ?
Mir.. Cowley. I want to show that he later com-

municated those expressions to the sons, and, in 
accordance with that, this adjustment was made. 
They stated they were not informed as to any 
of the conditions—we are going to show that he 
did inform them of her requests.

The Vice-Chancellor. Well, in so far as that 
conversation is concerned, to affect the title to 
real estate it is inadmissible. The only thought I 
had in my mind is this, that if he communicated 
what the mother said to the sons, and the sons 
to conform to their mother’s wish, did something, 
it might be evidential.

Mr. Herrmann. It might be evidential to that 
extent.

The Vice-Chancellor. That is the only extent 
to which I will admit it.

Mr. Herrmann. I f  it is limited to that I have 
no objection.

The Vice-Chancellor. I f  the stepfather told 
these young men that their mother had said thus 
and so, and, on the faith of that, they conveyed 
why to that extent that he told them, I think it is 
admissible. What effect it would have on the 
validity of the deed, in view of their doing it in 
compliance with the mother’s wish (if it was the 
mother’s wish) is another question”  (State of 
Case, p. 73, 11. 28-35 ; p. 74, 11. 1-30).

POINT II.

The respondents in making and executing the convey-
ance sought to be set aside did not have the benefit of 
independent, competent and disinterested counsel and 
advice.

The appellant was the step-father of the respondents. 
The testimony indicates that the relationship was equally 
strong between them, as if he had been the natural 
father. They had implicit faith and confidence in him,



and the necessity of making any independent investiga-
tion of their rights in making any settlement of the estate 
of their mother did not suggest itself to them. They re-
lied upon his fairness and judgment in accepting the dis-
tribution he proposed.

“ Q Did your father give you a thousand dol-
lars! A  He did give me a thousand dollars.

Q What did you think you were receiving the 
thousand dollars fo r ! A  Why, I thought I was 
getting a fair share of the estate; I trusted that he 
would give me all that was coming to m e; I left 
everything up to him, and he gave me a thousand 
dollars, which I really believed was all I was to get ’ ’ 
(State of Case, p. 32, 11. 16-23).

“  Q What did you suppose you were doing when 
you signed this deed? A Why, I supposed we 
were settling up—this is what my father said: 
‘ You are going to get a thousand dollars, Emil is 
rom g to get a lot and the money that is left in 
bank’ ”  (State of Case, p. 34, 11. 22-27).

“ Q And you did not inquire? A  I didn’t in-
quire, no; I had no reason to look up anything; I 
trusted my father; w7e got long tine; we were like 
two buddies; we could go out together and have 
a good time together, out in the car* and enjoy our-
selves fine; and when he said what I was to get I 
thought, ‘Well, I guess that is all I am getting; 
Pop is all right’ ”  (State of Case, p. 36, 11. 11-18).

The cases conclusively establish the proposition that: •
“ In all transactions between persons occupying 

relations whether legal, natural or conventional in 
their origin, in which confidence is naturally inspired, 
is presumed, or in fact reasonably exists, the burden 
of proof is thrown upon the person in whom the 
confidence is reposed and who has acquired an ad-
vantage to show affirmatively not only that no de-
ception was practised therein, no undue influence 
used, and that all was fair, open and voluntary, 
but that it was ivell understood.”

Hall v. Otterson, 52 N. J. Eq., page 528.
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Citing cases:

See also,
Horn v. Becker’s Ex., 40 N. J. Eq., p. 411;
Thornton v. Ogden, 32 N. J. Eq., p. 728;
White v. White, 60 N. J. Eq., p. 115;
Fritz v. Fritz, 80 N. J. Eq., p. 59, 549;
Slack v. Rees, 66 N. J. Eq., p. 449;
Post v. Hagan, 71 N. J. Eq., p. 243.

The burden of proving that the deed was the consum-
mation of a family settlement is upon the appellant, and 
we submit that the testimony conclusively shows that this 
burden has not been met. On the contrary a reading of 
the testimony emphatically shows that the proposals were 
made to the respondents by the appellant only in the 
vaguest manner. After the death of the mother, the ap-
pellant applied for and was granted letters of administra-
tion. No inventory was filed or prepared. The sons 
within a week after the mother’s death proposed to the 
father that they would like to make arrangements with 
reference to their contribution toward the expenses of the 
household, in some manner similar to that which had 
existed before the mother’s death; arrangements were 
made and then announced that in the distribution of the 
©state one of the sons should receive one thousand dollars, 
and the other a lot, and two hundred and fifty dollars. 
There is dispute concerning the latter item. During the 
making of this proposal Emil left the table where all had 
been seated, and August and the father remained. The 
conversation as related by all o f the witnesses shows that 
the sons passively assumed that the proposal was the 
result of calculations o f their interest made by the father 
and that what he proposed as each son’s share was that 
to which they were entitled.
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They completely relied upon their parent for fairness, 
and honesty and that by this method they were receiving 
all to which they were entitled.

“ Q So when you returned and had lived there 
three weeks, without paying anything, what did you 
.say! A  I says to my father, ‘ Well, Pop, we will 
have to straighten this up some way, as X am living 
here and not paying any money,’ and I says (X will 
use the words I used then) ‘ Suppose we all chip in 
and create a fund and let Emil take care of the 
books; he is used to keeping papers; and we will pay 
all the bills out of that, and if we are short we will 
make up the difference, and if there is anything left 
we will keep it as a fund.’ Right at that time Irene 
got up and went out to wash the dishes and started 
to clear off the dishes; and Emil went out in the 
kitchen and started to work.

Q They left you and Mr. Vonder Heyden to-
gether! A  Entirely alone, yes. So he sat there 
talking awhile, and then he says, ‘ No you get a 
thousand dollars; Emil will get a lot and the money 
in the bank’ (that is the way he said it) ‘ after we 
pay the bills and clear up all the expenses.’ ‘ W ell,’ 
I says, ‘ all right, Pop; you know what you are 
doing, and you will do the right thing by me,’ and 
that was all. I got up and went out”  (State of 
Case, p. 29,11. 5-29). ;

“ Q What did you think you were receiving the 
thousand dollars fo r ! A  Why, I thought I was 
getting a fair share of the estate; I trusted that he 
would give me all that was coming to m e; I left 
everything up to him, and he gave me a thousand 
dollars, which I really believed was all I was to 
sret

Q Your father qualified as administrator of the 
personal estate of your mother! A  Qualified! You 
mean, did he settle up the personal property!

Q Yes. A  No. I never heard anything about 
‘ personal property’ only the one hundred dollars”  
(State of Case, p. 32,11. X5-22).

“ Q What did you suppose you were doing when 
you signed this deed! A  Why I  supposed we were 
settling up— this is what my father said: ‘ You are
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going to get a thousand dollars, Emil is going to get 
a lot and the money that is left in bank’ ”  
(State of Case, p. 34, 11. 22-27).

Q Now will you tell me exactly again, what 
you said to the boys, and when you said it, and 
where you said it, and who were present, with refer-
ence to your w ife’s wishes concerning her estate 
after her death? A Why, that was right in our 
dining room, and those present were Emil, August 
and Irene Thies.

Q When was it? A  I do not recall exactly the 
date it was.

Q How soon after your w ife’s death was it? A 
Probably within a week.

Q How did the subject happen to come up? A 
I told them I knew how the property was standing, 
that the property was on my wife’s name; and 1 
told them, I said, ‘ Here, boys, so and so is the case.’ 

Q Did you s a y ‘ So and so is the case’ ? A  ‘ The 
property this house and this lot—is on your 
mother’s name.’ I says, ‘ that lot’ (mentioning 
the 513) ‘ is on my and your mother’s name, and 
lot 516 is on your mother’s name.’ ”  (State of Case 
p. 91, 11. 11-32).

Subsequently they were requested by the father to at-
tend the office of the family attorney to sign papers to 
which they acceeded willingly. They were at Mr. Cowley’s 
office for a brief time during which they signed the deed. 
The most significant fact to indicate that there was no 
discussion o f the rights or interest of the parties at this 
time appears in the recital at the end of the description 
in the deeds.

“ Being the same premises conveyed to Maria 
Vonder Heyden by deed recorded in Book Q-26 of 
Deeds, page 511, Passaic County. The said Maria 
Vonder Heyden died intestate, seized of said prem-
ises leaving as her only heirs the grantors herein 
named and her husband the grantee herein named”  
(State of Case, p. 133, 11. 15-20).
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What occurred at this time appears in the testimony as 
follows:

“ A  1919 all in the same year of the death I came 
home from work, and my father says, ‘ We will go 
down to Lawyer Cowley tonight.’ I says, ‘ All 
right. ’

Q Then what happened? A  We went down to 
the lawyer, my brother Emil, and Irene, his wife, and 
Mr. Vonder Hey den and myself, went into Lawyer 
Cowley’s office and sat down, and Mr. Cowley had a 
number of papers in front of him, and he began to 
read; he read on, and after he read through the 
papers he said something about ‘ personal property’ 
—well, I was in doubt about-exactly what ‘ personal 
property’ was—I was thinking of rings and cloth-
ing—and my brother looked at me, and then my 
father and Mr. Cowley said something about ‘ jew-
elry,’ and Mr. Vonder Hey den then spoke up and 
said, ‘ One hundred dollars would cover it. ’ I said, 
‘ Oh, easy.’ I was thinking of the jewelry and cloth-
ing. Then the next thing, Mr. Cowley says (he had 
a lot of papers in front of him) ‘ You sign your 
name here and here’—I don’t know just how many 
times I signed my name, but I  signed wherever he 
told me to sign; and I was through, and waiting for 
the others to get through, too, and right after that 
we went out and went home”  (State of Case, p. 30, 
11. 1-26).

“ Q You knew, when you signed this paper in my 
office you signed a deed? A  I didn’t know that I 
signed a deed, no; I just, as my brother said, and 
as the arrangements, from what I understood, were 
made, that we were to sign the papers, and my 
father was to take care of us, that he would do the 
right thing by us.

Q What paper did you think you were sign- 
ins:? A  Well, to settle up the estate.

Q What settlement did you have in view—what 
did you think was the settlement? A  I didn’t have 
no settlement; the arrangements were made between 
my brother and father.

Q And you did not know what you were signing? 
A  I didn’t know what I was signing; I left every-
thing to mv brother; I put my trust and my faith 
in my father.
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Q Didn’t you know you were getting a deed for 
a lot? A  Well, I knew that, yes; but where it 
came from I didn’t know; I didn’t question it.

Q Don’t you know that August signed it? A  I 
remember August signed it, and I remember my 
wife signed it.

Q No, your wife signed the deed to your father. 
Didn’t you know you were transferring that prop-
erty to your father, Robert Vonder Heyden? A  
Well, we were transferring it; we signed it, trans-
ferring the property to my father, yes; but that he 
would take care of us; we trusted him.”  (State of 
Case, p. 48, 11. 1-30).

“ Q How long were you at Mr. Cowley’s office 
this night the settlement took place? A  Why, I 
should say about two minutes— not more than five 
minutes. We came in, and he read some papers, 
and something was said about ‘ Personal estate’ and 
my brother looked at me, and I looked at my 
brother—I didn’t know what ‘ personal estate’ meant 
— so my father or Mr. Cowley said something about 
jewelry and clothes and I did not then understand it. 
My father says, ‘ one hundred dollars; that is all 
right.’ That is what I remember. And then he 
said, ‘ Sign here, and here and here, and we went 
out”  (State o f Case, p. 56, 11. 20-33).

“ Q ‘ Irene Thies?’ A  Yes.
Q Did you sign that? A  Yes, sir.
Q Where was that signed? A  In Mr. Cowley’s 

office in Passaic.
Q How did you happen to go there? A  I went 

there being as my husband told me to go down to 
Cowley’s office and sign some papers.

Q Did you know at that time, that Mrs. Vonder 
Heyden had been the owner of this property, and 
that you were signing away your dower right in 
your husband’s interest? A  No, s ir ;T  did not.

Q How long were you at Mr. Cowley’s office? A  
Just a few minutes.

Q Was it explained to you by anyone, by Mr. 
Vonder Heyden or Mr. Cowley, that you were re-
leasing your dower in your husband’s interest in 
his mother’s estate? A  No, sir; they did not.
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Cross examination by Mr. Cowley.
Q Wbat did you think you were signing? A I 

signed being as my husband told me to sign, trusting 
everything was all right.

Q Didn’t you know you were signing a deed? A 
No, sir; I did not.

Q Didn’t I say anything to you? A  You did 
not; you just told us to sign.

Q Didn’t explain to you what you were signing? 
A  No, sir.

Q Didn’t explain to either of you, or anybody 
there ? A  Why, n o ; if I  had heard it I would 
have said it.

Q Did you look at the paper you signed? A 
Why, I just signed it, and that is a ll; I just signed 
what you told me to sign.
By the Vice-Chancellor.

Q Well, did not Mr. Cowley read the paper over 
to you? A  Not that I remember ; he read, yes, but 
all I remember hearing him say was about the 
‘ personal property.’

Q Well, before you signed the deed, did not Mr. 
Cowley read over the deed to you? A  He read 
some papers; I will admit he read some papers; but 
I never stopped to think, being that I trusted that 
everything was all right, and that was the way it 
was supposed to be done.

Q Did Mr. Cowley ask your husband to leave 
the room while you signed the deed? A  No, sir; 
not that I remember.

Q Well, were your husband and you in the room 
during all the time that these papers were signed? 
A  Yes, sir; we were all there.

Q All there. A  Yes, sir.
Q Don’t you recall that your husband left the 

room? A  No, sir; I do not.
Q Don’t you recall that Mr. Cowley asked you if 

you had signed this paper as your voluntary act and 
deed, without any fear, threats or compulsion of 
your husband? A  No, sir; I don’t remember”  
(State of Case, pp. 60-61).

Cowley had been the family attorney. The respondents 
did not consult him, however, and appeared at his office
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for the first time after the death of their mother at the re-
quest of the father “ to sign papers.’ * They remained at 
the office but a short time, and signed such papers as were 
presented to them by Cowley.

“ Q How long were you at Mr. Cowley’s office 
this night the settlement took place? A  Why, I 
should say, about two minutes—not more than five 
minutes. We came in, and he read some papers, and 
something was said about ‘ personal estate,’ and 
my brother looked at me, and I looked at my 
brother—I didn’t know what ‘ personal estate’ 
meant— so my father or Mr. Cowley said something 
about ‘ jewelry and clothes,’ and I did not then 
understand it. My father says, ‘ One hundred dol-
lars; that is all right.’ That is what I remember. 
And then he said, ‘ Sign here, and here and here,’ 
and we went out.

Q You said Mr. Cowley had always been your 
family attorney? A  Yes, sir”  (State of Case, p. 
56, 11. 20-35).

“ Q Did you pay Mr. Cowley for his services in 
this settlement? A  No, sir; I didn’t have no 
money when I came out of the Army; I was not 
working at that time.

Q Did you receive any bill from Mr. Cowley for 
any services? A  No, I believe he added it all on 
the estate— that is, in the bill to my father.
Re-cross examination by Mr. Cowley.

Q What was the one hundred dollar reference? 
A  To personal property. You made a question 
about personal property, and I looked at my brother, 
and my brother looked at me. I had no idea what 
‘ personal property’ was; I had an idea it was 
‘ jewelry and clothes;’ and we didn’t have time to 
think or discuss any more. My father says, ‘ One 
hundred dollars was all right,’ and that is what I 
thought ‘ personal property’ was at that time—that 
one hundred dollars would cover it.

Q Was there anything said by your father to 
you that it was your mother’s wish that your 
brother should receive a thousand dollars? A  No, 
sir; I did not know anything about the arrangement; 
as I said, I got up and^walked out”  (State o f Case, 
p. 57, 11. 1-25).



An inquiry by the Vice-Chancellor as to a notation in the 
margin of the two deeds (C. 1 and C. 2) elicited the 
reason which Mr. Cowley believed that the deed to the 
appellant was prepared by him and signed by the re-
spondents.

“ Q I notice, on the margin of Exhibits C. .1 and
C. 2, the words ‘ Consideration less than $100, 
L. A. C., ’ were those words on the deeds when you 
signed them? A They were put on at that time.

Q They were put on at the time you signed 
them? A Yes, sir.

Q Did you read over what was written there ? A  
Well, I know that, because my father says, ‘ One hun-
dred dollars, ’ and Mr. Cowley wrote it down ’ ’ (State 
of Case, p. 57, 11. 26-35).

“ Q And that wTas the time the deed was signed 
and before delivery, or at the time of the signing 
of the deed? A  Yes, sir.

The Vice-Chancellor. I suppose, that is for the 
purpose of explaining the situation on account of 
the Stamp Tax, is it not?

Mr. Herrmann. I don’t know what the pur-
pose was.

The Vice-Chancellor. Well, I think it is quite 
apparent. I have not read the Act, but I assume 
that was intended to show that the transfer was not 
subject to the Stamp Tax Act, that no stamps 
were required.

Mr. Cowley. Well, there was a settlement made 
between themselves; they were restoring really to 
this party—

The Vice-Chancellor. No, you are missing what 
I am talking about.

Mr. Cowley. To avoid the tax, yes.
The Vice-Chancellor. There is no tax assess-

ment unless it is over one hundred dollars.
Mr. Cowley. Over one hundred dollars.
The Vice-Chancellor. Then that indicated that 

the consideration for that transfer—for each of 
these transfers—was less than one hundred dol-
lars.
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Mr. Cowley. Well, yes; it was not ’ really a 
bargain and sale deed, it was a restoration of 
ownership.

The Vice-Chancellor. But, in the deed to Mr. 
\onder Heyden it was recited or feta ted there to 
indicate that the consideration paid was less than 
one hundred dollars ?

Mr. Cowley. Yes, sir” (State of Case, p. 58, 11. 
1-35; p. 59, 11. 1-3).

Cowley evidently believed that the sons were “ re-
storing”  the property to the father: that “ it was not 
really a bargain and sale deed, it was a restoration of 
ownership. We submit that there is no testimony to 
support this theory and this statement of Mr. Cowley 
indicates that he was misinformed by the appellant o f the 
actual arrangements made by him with the respondents. 
He presumably advised Mr. Cowley that the sons recog-
nized him as the real owner of the property and were 
willing to restore the title to him. He does not suggest 
in his testimony that any such arrangement was made by 
him with his sons. He rests the settlement proposed by 
him entirely upon a request made by his wife before her 
death.

“ A  After my w ife’s death I got the two boys to-
gether, and I says to them ‘ I suppose, boys, you 
know what the conditions were’—August not as 
much as Emil, but Emil knew it perfectly, because 
he was there when the property was purchased 
and the transactions was made, that the property 
was on their mother’s name— that is, the house and 
one lot.

Q That is, the house and one additional lot? A  
Yes, sir; and that their mother’s wish was—
By Vice-Chancellor.

Q (Interrupting.) Did you say all this to them? 
A  Yes, sir—that August was to have $1,000 cash, 
and Emil the lot, so he would have 50 foot front on 
Orono street.

Q Who would have 50 foot front? A  Emil”
: (State of Case, p. 75, 11. 12-30).
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“ Q Will you tell us how it was you com-
municated this information about the thousand 
dollars and the lot to the two hoys? A  After their 
mother’s death I got the hoys together and spoke to 
them on the subject, and told them again that they 
knew that this was on their mother ’s name, and that 
their mother’s wish was that August should have a 
thousand dollars and Emil have a lot adjoining his 
on Orono street.

Q And what did you say in regard to the prop-
erty that you lived in ? A  And the house was sup-
posed to go over to me”  ('State of Case, p. 77, 1L 
32 35; p. 78, 11. 1-10).

“ A  No, I told them their mother’s will. -
Q Let us hear what you told them about the 

. will? A  That their mother told me that August 
should get one thousand dollars cash money, and 
Emil should get the lot adjoining his lot to make it 
fifty feet front for him”  (State of Case, p. 93, 11. 
23-30).

“  Q You did not tell them what their share was? 
A No, sir; I just told them what their mother’s 
will was.

Q You told them that that was what the mother 
desired to have done—to give August a thousand 
dollars, and Emil a lot? A  Yes, sir”  (State of 
Case, p. 95, 11. 8-13).

A  fair deduction from all of the testimony as to what 
occurred until this time is that the respondents relied 
implicitly upon the father’s fairness and honesty, and that 
they were receiving by his arrangement all that they were 
entitled to receive under the law. Later the appellant 
and respondent Emil had a controversy over the amount 
of board which he was paying. During the row that en-
sued, he demanded the two hundred and fifty dollars 
which he understood he was to receive in addition to the 
lot which he believed had been conveyed to him by his 
father. (While the father is named as a party to, and 
signed this deed he had no estate to convey in this lot.) 
The father denied that he was to receive the two hundred 
and fifty dollars and Emil telephoned to his brother
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August to corroborate his understanding of the settle-
ment. During the discussion that followed, the deeds to 
this property were for the first time discovered by the 
respondents and their inspection showed that the title was 
in their mother’s name.

The respondents deny that the appellant ever com-
municated any such request o f their mother or that such 
a request influenced them in making the settlement of 
making the deed:

father has testified that, shortly after 
Jre ; “ f “ 1 ^?ur mother, he apprised you of the 
fact that the title to the real estate was in your 
mother s name, and that, as such, you would inherit, 
and that he worked for it, and his money was in- 
vested m it, and that your mother’s last wish was 
that, m the distribution of the estate, you should set 
only one thousand dollars, and your brother Emil 
a lot7 r 1.d your father ever indicate to you that 
thought, m any words whatever ? A  No - he never 
said anything, at all. I  did not know it was my

8 Property until my brother spoke up and 
handed me them deeds. F

Q Did he ever tell you that your mother had 
made such a wish, that you get a thousand dollars, 
and-ycur brother Emil this lot? A  No sir’ ’ 
(State o f Case, p. 126, 11. 19-34) ’

Q What have you to say with respect to that 
testimony to the effect that he had told you after 
your mother s death, that the property was in your 
mother’s name and that you would inherit it by
w T ’n M  that ‘i 16 Pi°Perty was really his because 
his hard earned savings were in it, and that your
mother s wish was that your brother August get a

nttUW d» dAlaTt ?nd }i°*U g6t 3 l0t—is that tr“e or
anvthhfi i l l  V !  t°  trU6; I11?* is> he never «»d  anything. Ah that I know of is what I said thh

*kat 1S’ wbat was mentioned at the table 
at the dining room table, that we would come to 
some settlement about the board, and then I got up 
and walked out; outside.of that I know nothing I
condition.^' W  Slgned lt *  1 knew tb^  ^ t h e
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Q The first time you knew the title was in your 
mother’s name was when? A  Was at the time I 
sent my wife to telephone for my brother; at that 
time I found out.

Q Now, then, did your father, at any time be-
tween your mother’s death and down to the time 
that you now refer to, when you had the row in 
May, 1921, ever tell you that the property, the real 
estate was in your mother’s name, and that you 
were the sole heirs at law? A No, he did not.

Q Did your father ever tell you that your 
mother had made a wish, before her death, that 
your brother was to get a thousand dollars, and you 
were to get a lot? A  No, he did not”  (State of 
Case, pp. 129-30).

The learned Vice-Chancellor with all of the facts before 
him, hearing and seeing the witnesses, and with full op-
portunity of judging their credibility, found that the 
father did not disclose the facts upon which the sons 
could base their judgment to execute the deed; that 
the sons did not have the benefit o f independent advice.

During the hearing of the case he properly announced 
the law governing the issue presented.

The Vice-Chancellor. But, apart from all that, 
they say that this step-parent was charged with 
the duty of making known fully to these young 
men what the true state of affairs was, so that 
they could act intelligently upon it for the pro-
tection of their own interest, and that they relied 
solely on this step-father to deal fairly with 
them; they had no independent advice— of course, 
they were old enough not to require it—but they 
did not have counsel; they did not have the thing 
explained to them. Now, I do not see that what 
transpired since that deed was made and the 
transaction closed alters the situation which ex-
isted at the time of the actual transaction, except-
ing this— anything you can show to negative the 
idea that they did not know the facts, or, in other 
words, to show that they did know all the facts, 
and signed voluntarily, with knowledge of the 
facts, you can show; and you can show whether
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knowledge was acquired, perhaps, with the idea 
ot showing that they were in laches; but this 
thing about agreements as to board, and all that 
kind of thing, I  think is entirely foreign to the 
matter m controversy”  (State of Case, p. 85, 1. 
35; p. 86, 11. 1-26). ’

We submit that at the time the respondents made the deed 
decreed to be set aside, they were not fully informed as to 
their rights and interests; that they relied solely and en-
tirely upon the action of the appellant in dealing fairly with 
them; that they did not seek nor obtain independent ad-
vice. That any settlement so made is voidable. The decree 
under review should be affirmed.

Respectfully submitted,

L. EDWARD HERRMANN,
Of Counsel with Respondents.
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Brief for Appellants
This is an appeal by Robert Vonder Heyden and 

Josephine Vonder Heyden, his wife, from a de-
cree in the Court of Chancery setting aside a deed 
made by the complainants August F. Thies and 
Emil H. Thies, respondents, to the said Robert 
Vonder Heyden, one of the defendants, appellant.

August Thies, the father of the complainants, 
died in 1902. His widow, Maria Thies, contracted 
a second marriage. She married the defendant, 
Robert Vonder Heyden, in September, 1907. She 
will be hereinafter referred to as Maria Vonder 
Heyden. At the time of her re-marriage, she had 
two children (sons) living by her first marriage, 
namely, the complainants, Emil H. Thies, who was 
then fourteen years old, and August F. Thies, who 
was then twelve years old. At the time of said 
second marriage, Maria Vonder Heyden had about
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three hundred'dollars in the bank. Her husband, 
Robert Vonder Hoyden, had at that time'no assets, 
other than his earning capacity. There were no 
children born of the marriage-of Robert Yonder 
Hey den and Maria Vonder Heyden.

Robert Vonder Heyden’s two step-sons* Emil 
and August, resided with their step-father until 
August married in 1920. Emil continued to live 
with his step-father after August’s marriage, un-
til April, 1921:

In 1909, Robert Vonder Heyden and Maria Von-
der Heyden, his wife, bought a piece of property 
in the City of Clifton. It was bought under con-
tract. It consisted of a house and lot. The pur-
chase price was sixteen hundred dollars, payable 
one hundred dollars down; twelve hundred dollars 
by assuming mortgages for that amount then on 
the property, and'the balance* or sum of three hun-
dred dollars, payable in monthly installments of 
not less than ten dollars per month, applicable*on 
account of both principal and interest. When the 
principal was thus reduced to twelve hundred dol-
lars, they took title (March 12, 1910) to the prop-
erty in their joint names, subject to the mortgage 
encumbrance of twelve hundred dollars. This 
property is referred to in the testimony as lot 127 
on map of property of the Passaic Estates Com-
pany. It is above referred to as the Dann street 
property.

Previous to this purchase, they had acquired 
title on February 25, 1909, to a lot designated as 
lot 126 on map entitled, “ Map of Passaic Estates
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Company, ’ ’ and on July 8, 1909, to lot 128 as laid 
down on said last mentioned map, and subsequent 
to said purchase, they also acquired title (June 
28, 1917) to lot 516, as designated on map of 
“  Property of Suburban Homes Company, 
Athenia,”  and on September 21, 1917, (the deed 
being erroneously dated September 21, 1919) to 
lots 514 and 515 as laid down on said last men-
tioned map. Title to these last mentioned five lots 
were all taken in the wife’s name, (Maria Vonder 
Heyden), although the lots were all purchased by 
Robert Vonder Heyden, and with his own money. 
The present litigation has reference solely to lots 
514 and 515, referred to in the testimony as lots 
514 and 515 Orono Street, in the City of Clifton, 
title to which lots was acquired by the use of the 
husband’s money, but put in the wife’s name.

In 1916, August F. Thies entered the Army, and 
remained in service until about two weeks prior 
to his mother’s death. At the time of entering 
such service, he was of full age, and emancipated 
of any control exercised by his mother or step-
father, and his brother Emil was two years older 
than he was.

In 1917, Robert Vonder Heyden and Maria, his 
wife, sold the property known as lot number 127, 
on map of property of Passaic Estates Company, 
and referred to in the testimony as property situ-
ate on Hann Street, in the City ;of Clifton, to the 
Magor Car Co. for the sum of six thousand dol-
lars. There was an eight hundred dollar mortgage 
on that nroperty, and they received fifty-two hun-
dred dollars in cash for their equity in it- This
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sale netted them a profit of forty-four hundred dol-
lars. They had paid for the 'property in cash, 
four hundred dollars, and had reduced the mort-
gage from twelve hundred dollars to eight hundred 
dollars, involving another ipayment of four hun-
dred dollars, so that they paid altogether for it 
eight hundred dollars, and they received for it 
fifty-two hundred dollars, thus realizing a  profit 
of four thousand, four hundred dollars.

In the same year, (September 21, 1917), Robert 
Vonder Heyden and his wife, Maria, bought a 
house and two lots on Orono Street, Clifton, New 
Jersey, (lots 514 and 515), as shown on map en-
titled, ‘ ‘ Map of Property of Suburban Homes Com-
pany, Athcnia”  for thirty-seven hundred dollars 
cash. Title was taken in the wife’s name. The 
balance of the money realized from the sale of the 
Dann Street property was deposited in Maria Yon 
der Heyden’s name in a bank in Passaic,

In 1917, Emil who was then twenty-four years 
old, and fully emancipated from his mother’s and 
step-father’s control entered the Army, and re-
mained in that service about nineteen months, and 
until about two weeks before his mother died. On 
June 15, 1919, Maria Vonder Heyden died intes-
tate. She left a house and two lots on which it 
was built, namely, the two lots on Orono Street 
known as lots 514 and 515, as shown on map of 
lots of Stiburban Homes Co., and one other lot 
on Orono Street, known as 516, as shown on said 
map. She also left about eighteen hundred dol-
lars cash in bank.
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July 28, 1919. Not quite two months after Mrs. 
Vonder Hey den’s death, the two sons, Emil and 
August, and Irene, wife of Emil, conveyed the two 
lots on Orono Street (lots 514 and 515) to the step-
father, Robert Vonder Heyden. The remaining lot 
(lot 516) was conveyed by August and his step-
father to Emil. August received one thousand dol-
lars in cash, , and a diamond earring. Emil also 
received a diamond earring.

At the time this settlement was made, the step-
father, Robert Vonder Heyden, and his step-son 
Emil, and his wife, and his other step-son August, 
lived together in the Orono Street house (lots 514 
and 515). Emil’s wife kept house. The step 
father paid ten dollars a week board, and no house 
rent was charged. This arrangement continued 
until August’s marriage, which occurred in the 
month of August, 1920. He then left his step-
father’s home to reside elsewhere with his wife. 
The stepfather, Robert Vonder Heyden, Emil, and 
his wife, and the latter’s child, lived together until 
January, 1921, when the step-father re-married. 
He brought his new wife, Josephine Vonder Hey-
den, to the Orono Street house, and there they lived 
with Emil and his wife and child until April, 1921, 
when a quarrel arose about board. August was 
called in. The two deeds to his mother were pro-
duced for the property of which she died seized 
(lots 514, 515 and 516 Orono Street), and the step-
father was accused of deceiving both August and 
Emil. Suit was brought to set aside the deed to 
the father, and to compel the father to account as 
administrator of his wife’s estate. From the de-
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cree rendered in favor of the complainants, the de-
fendants appeal.

GROUNDS OF APPEAL

The appellants respectfully submit that upon 
the law and the evidence of the case, the decree 
should have been in favor of the defendants (ap-
pellants) and not (as, it was) in favor of the com- 
plainants-respondents.

THE ARGUMENT

The court below stated that the facts in this 
case brought it within the rule laid down in Hall 
vs. Otterson, 52 N. J. Eq. p. 522; aff’d 53 N. J. 
Eq. p. 695, and quoted from Vice Chancellor 
Green’s opinion the following: (Page 144.)

“ In all transactions between persons oc- 
cupying relations, whether legal, natural or 
conventional in their origin, in which confi-
dence is naturally inspired, is presumed, or 
in fact reasonably exists, the burden of 
proof is thrown upon the person in whom 
the confidence is reposed and who has ac-
quired an advantage, to show affirmatively, 
not only that no deception was practiced 
therein, no undue influence used and that 
all was fair, open and voluntary, but that 
it was well understood. ’ ’

But the facts in that case were quite unlike the 
facts in the case now before this Court.
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That was a suit to set aside a deed made by Mrs. 

Otterson, in trust for her husband. The court 
stated:

‘ ‘ This deed was executed at a critical per-
iod of Mrs. Otterson’s life; she was in ex-
tremely delicate health; it was doubtful if 
she would survive the peril of her approach-
ing confinement. She was a refined lady, 
unacquainted with business, relying for its 
care first on her agents and then on her hus-
band, who, after their marriage, became her 
agent and was entrusted by her with the 
entire management of her estate and ex-
clusively of the property in question; in 
short, she was most dependent on him and 
devoted to his interests; her affection for 
and attention to him were marked, as was 
her anxiety to please him.”

The deed had complicated trust provisions and 
the Court in stating that the person in whom con-
fidence was reposed must show that the transac-
tion was well understood had reference to such 
trust provisions, for further on in the opinion the 
Court states:

“ While in the case of an ordinary trans-
fer of title it may be safely assumed that 
any man or woman of intelligence would en-
tirely comprehend the effect of a deed whose 
contents have been made known to them, 
that presumption cannot, I think be in-
dulged in with reference to a deed of trust 
with its complicated provisions; something
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more than having the contents made known 
would be required in order that a man or 
woman of ordinary information should fully 
understand the force and effect of such a 
deed drawn in the technical verbiage of the 
professional conveyancer. ”

What was the relation that existed between Emil 
and August on the one hand and the stepfather on 
the other? It was neither legal nor natural. It 
may be said to have been conventional; but surely 
both Emil and August must be considered to have 
been emancipated from any control or influence of 
their stepfather. August was twenty-four years 
old. He had been away for about three and one 
half years, and until about two weeks before his 
mother’s death. Emil was twenty-six years old 
and had been in the Army about two years.

On direct examination August testified: Q. How 
long have you been in the service? A. I have 
been in the service probably three and one half 
years. Q. And during those three and one half 
years you did not reside at the house? A. No. 
(Page 28, line 34; Page 29, lines 1 etc.) Further on 
he says I was away from home three and one half 
years. (Page 35, line 20.) There is no evidence 
in the case showing that during the three and one 
half years that he was away from home, he was 
in any way subject to the step-father’s control or 
influence.

Emil married in June, 1917. He was married 
previous to his mother’s death. (Page 42, line 18 
et seq.) He left home in the Fall of 1917, and
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was away for nineteen months. He returned two 
weeks before his mother died (Page 47, line 21, et 
seq.). He had a child. He bought property in his 
own name in 1916 and 1917. (Page 50, line 13, et 
seq.) He conveyed lots 143 and 144.on map en-
titled “ Map of Passaic Estates Co.”  to his mother 
on September 6, 1917. Exhibit C-9, page 137.

The case is barren of any testimony showing 
that Emil on any occasion was directed or advised 
by his step-father, except the incident complained 
of. He was twenty-six years and eight months old 
at the time he made the deed. We therefore sub-
mit that the case is not within the rule as laid down 
in Hall vs. Otterson.

Nor does the case now before this Court fall 
within the rule of undue influence as laid down in 
Hay dock vs. Haydock, 34 N. J. Eq., p. 570. There 
the donor whose estate amounted to a little less 
than $16,300.00 made two gifts representing a 
value of $9000.00. The gifts were set aside. The 
Court found that the donor was a man of weak 
mind and feeble body. The gifts were made in 
February and March, 1879, and he died in April 
of the same year. The Court stated:

‘ ‘ When a person whose mind is enfeebled 
by disease or old age, is so placed as to be 
subject to the influence of another person, 
and makes a voluntary disposition of prop-
erty by gift in favor of such person, the 
court requires proof of the fact that the 
donor understood the nature of the act, and



10f

that the aet was not done through the in-
fluence of the donee; ’ *

The Court below did not find that there was any 
undue influence in the instant case.

Nor does this case fall within the rule as to 
independent advice laid down in this Court in 
Slack vs. Rees, 66 N. J. Eq., p. 447 and again stated 
in Post vs, Hagen, 71 N. J, Eq., p- 234.

In Slack vs. Rees the essential facts referred to 
were thus stated.

“ On the day before his death he (the 
father) executed a deed to his daughter con-
veying to her two houses and lots in the 
City of Trenton. He owned no other real 
estate, and his personal estate was insuf-
ficient for the payment of his debts. ’ ’

Justice Garrison, speaking for this Court in Post 
vs.- Hagen stated that the rule of Slack vs. Rees 
has specific application to cases in which the gift, 
if valid, has the effect of stripping the donor of all 
or practically all of his property.

In the instant case August received $1000.00 for 
the transfer and Emil the lot and according to 
August, Emil was to receive the money in bank.

Therefore the rule as to independent advice has 
no application to the case in hand.

The instant case, more agreeably to the rules of
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Equity, comes within the doctrine laid down in 
this Court in Fretz vs. Roth, 70 N. J. Eq., 764. An 
opinion by Vice Chancellor Van Fleet affirmed in 
this Court, 48 N. J. Eq., 308, was quoted as fol-
lows:

“ Without proof of incapacity, fraud or 
undue influence, a deed which appears to 
have been executed under all the safeguards 
provided by law for the protection of the 
grantor against coercion and imposition, 
though supported by no consideration but 
love and affection, is entitled to stand on its 
own inherent strength. * * * The grantee is 
not required to prove that it was fairly ob-
tained. ’ 9

In the instant case there was no proof of in-
capacity, fraud or undue influence.

While the complainants testified that they did 
not know that they signed deeds, there was no 
finding by the Court below to that effect. They 
must have known that they signed deeds.

Emil was asked:
Q. Didn’t you know you were getting a deed 

for a lot?
A. Well, I'knew that, yes; but where it came 

from I didn’t know; I didn’t question it-
Q. Don’t you know that August signed it?
A. 1 remember August signed it, and I remem-

ber my wife signed it.
Q. No, your wife signed the deed to your father.
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Didn’t you know you were transferring that prop-
erty to your father, Robert Vonder Heyden?

A. Well, we were transferring it; we signed it, 
transferring the property to my father, yes; but 
that he would take care of me; we trusted him. 
(Page 48.)

Q. The deed made to you, how was that re-
turned to you—did I mail it to you, or did you call 
and get it— when the deed came back from record ?

A. I don’t remember; I remember I was down 
there one time—whether that was for my deed, or 
for the deed for the father, I don’t remember 
which it was. (Page 49.)

Q. Well, do you think it might have been for 
both?

A. Well, I have an idea it was. We both came 
back together.

Q. And that both of these deeds were delivered 
to you?

A. Tome?
Q. Yes.
A. No, not to me.
Q. Well, you said you were down for them?
A. Well, I went down with my father; because 

I didn’t pay your bills.
Q. I mean, if you went down for your father 

the deeds were delivered to you?
A. If I went down for my father the deeds were 

delivered to me, yes, sure; but I am sure he went 
with me. (Page 50.)

He partly negotiated the deal for the sale of the 
house. (Page 52.)

They do not say that they were misled by the
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recital in the deeds as to the extent of their 
father’s interest.

The deed to Emil contains the same recital as 
the deed to the stepfather.

If this court finds that the complainants knew 
that they signed deeds then necessarily it would 
follow that the complainants must he charged with 
knowledge that the deeds which they signed, con-
veyed property of which Mrs. Vonder Heyden died 
seized.

It is difficult to believe that August who signed 
a deed which Emil did not sign would not have 
noticed that fact at the time the deeds were exe-
cuted.

Assuming then that they knew they signed deeds 
there is no testimony that they made any inquiry 
or were told that the stepfather had any interest 
in the property. They could not have signed a 
deed to the stepfather unless to convey an interest 
they received from their mother. They could only 
have received an interest from their mother if she 
died owning the property. Had it been in Mr. 
Vonder Heyden’s name alone or in his and his 
w ife’s name a deed from them would not have 
been necessary. Further on the story which 
August tells as to the arrangement made is hard to 
reconcile with any theory or understanding, ex-
cept that the father was to get the house and two 
lots.

Admittedly the estate consisted of the house and
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two lots, a single lot and about $1800.00 cash in 
bank. August says the arrangement was “ He was 
to get $1000.00 and Emil will get a lot and the 
money in bank after we pay the bill and clear up 
all the expenses.’ ’ (P. 29,1. 22 etc.)

Now if that were done the only thing that would 
be left would be the house and two lots, and as the 
father is the only one not provided for in the above 
division, it is natural to suppose he would get 
what was left. If the house was not in his w ife’s 
name he would have been making a gift of his 
share of the money in bank.

If it be stated that August and Emil may have 
known that they were signing a deed and that the 
property was in their mother’s name, but did not 
know the extent of their interest then the answei 
is that according to their own statements as soon 
as they learned that the property was in their 
mother’s name they appreciated the significance 
of that so far as it concerned them. See testimony 
of August on page 38 and of Emil on page 47.

Now there is no evidence that meanwhile they 
had acquired any knowledge as to the law of de-
scent and when they found, as they say, that it was 
their mother’s property, they started a row. And 
so it would appear that knowledge of the fact that 
it was their mother’s property was also knowledge 
of their interest in said property by reason of that 
fact.

There was nothing unfair or inequitable in the 
transfer of the house and two lots to Mr. Yonder
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Heyden in 1919. When the Dann Street house and 
three lots were acquired, the complainants were 
then respectively sixteen and fourteen years of 
age. In 1914 another lot was acquired. In 1916 
two more lots were acquired. Title to these two 
lots were in Emil Thies and his mother. Emil con-
veyed his interest to his mother in these two lots 
in 1917. His wife joined in the deed. Clearly 
they would not have conveyed had they any real in-
terest unless they received compensation. A  young 
married couple of their means do not give property 
away. There is no allegation by Emil that this 
property was purchased with his money. The 
father was the purchaser in every transaction and 
the property was purchased with his money. 
(Page 68, line 31.) The total was $2200.00 in cash. 
The house carried a mortgage of $800.00.

While the earnings of Emil and August may 
have contributed something to the acquisition of 
two lots, they can hardly be considered as having 
given very much for the property that was pur-
chased in 1909 and 1910.

Now these properties were sold in 1917 and 
$5200.00 cash was realized. $3700.00 of this was 
invested in a house and two lots which is the sub-
ject matter of this suit and $1500.00 was deposited 
in bank.

There is nothing in the case to show whether 
this $5200.00 was all the Vonder Heydens had in 
1917, but when Mrs. Vonder Heyden died she had 
$300.00 more in bank and another lot valued at 
$350.00.
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Mr. Vonder Hey den’s earnings were about 

$2300. a year for several years. Undoubtedly these 
properties were purchased mainly with the pro-
ceeds of his earnings and it was not unfair or un-
due or improvident for these two young men twen-
ty-six and twenty-four years of age respectively 
to turn back to the father the larger part what he 
had generously and as he thought for the mother’s 
protection put in her name during her lifetime.

If the testimony of the complainants as to the 
arrangement with Mr. Vonder Hey den be accepted 
as true then equity would be done if such arrange-
ment be enforced.

August testified as above stated that the ar-
rangement was he should get $1000.00 and Emil 
should get a lot and the money in bank after the 
payment of the expenses. If the $1000.00 to be 
paid to August was also to be deducted this would 
leave about $500.00 to be paid to Emil. Upon pay-
ment of such sum to Emil equity would be satis-
fied because the arrangement which the complain-
ants themselves testify was made would be effectu-
ated.

August one of the complainants does not come 
» into equity offering to do equity. He borrowed

$400. in October 1919 from his step-father on 
which he was to pay interest at 6%. No part of 
that loan has been paid and no offer of payment 
has been made. He should be decreed to pay said 
sum to his stepfather or bring same into court.
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ROBERT VONDER HEYDEN’S STORY

Some of the lots purchased in addition to the 
dwelling house on Dann Street were taken in the 
w ife’s name, although purchased with the hus-
band’s money, in order that he might get a com-
mission as an agent, but it was his money in each 
case that bought the property. He testified, ‘ i When 
we sold the Dann Street property to the Magor 
Car Corporation, there was a mortgage of eight 
hundred dollars on it. We sold it for six thousand 
dollars, and so we received five thousand, two hun-
dred dollars. With that money we purchased the 
Orono Street home. We paid for that three thou-
sand seven hundred dollars, and the title was taken 
in my w ife’s name.”  (Page 70.) The reason the 
property was taken in the w ife’s name was on 
account of an automobile accident which they had 
had previous to that. They spoke about it, and 
Mr. Axt, the former owner of the Orono Street 
property, offered that suggestion. He said that 
was what he was going to do. He had an automo-
bile also. He said, “ You cannot depend on insur-
ance any more,”  and they decided to put it over 
in the w ife’s name. (Page 71.) The balance of the 
five thousand, two hundred dollars, over and above 
the three thousand, seven hundred dollars, was put 
in the bank, excepting a portion of it, which was 
utilized in purchasing lot 513 which was put in 
the husband’s and wife’s name (Page 71.) The 
only moneys that came into the house for the pur-
chase of these properties was Robert Yonder Hey- 
den’s own money. (Page 72.)

While the deed from Axt is erroneously dated
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1919, the property was in fact bought from Axt 
about September 21, 1917 (see acknowledgement, 
page 135.) Emil was married then. He was pay-
ing simply for board. August was not living with 
his father at that time. He was away in the ser-
vice. (Page 73.) The witness proceeded. “ A f-
ter my wife’s death, I got the two boys together 
and I said to them, ‘ I suppose, boys, you know 
what the conditions were. August not as much as 
Emil, but Emil knew it perfectly, because he was 
there when the property was purchased, and the 
transaction made, that the property was in their 
mother’s name, that is, the house and one lot, and 
that their mother’s wish was that August was to 
have one thousand dollars cash, and Emil, the lot, 
so that he would have fifty feet front on Orono 
Street.”  Emil did own one lot, and this was to 
give him the adjoining lot. (Page 75.)

Emil negotiated the sale from Mr. Axt to Mrs. 
Vonder Heyden, for the Orono Street property. 
He was present when the deed was made. He saw 
the deed from Mr. Axt to his mother in his home. 
His mother showed it to him. (Page 76.)

It was at Mr. A xt’s suggestion, that the title was 
put in Mrs. Vonder Heyden’s name, and it was 
talked about at home, and it was a family conver-
sation in regard to the automobile accident, and 
the need of protecting the property, and Emil was 
present at the conversations, and it was a matter 
of common family knowledge as to in whose name 
the title stood, the same as was all their other bus-
iness. (Page 77.)



After their mother’s**death,, the witness testified, 
I got the boys together, and. spoke to; them on. the 
subject, and told them again that they knew that 
this was in their mother’s name, and that their 
mother?s wish was- that August was to have one 
thousand dollars, and Emil to have a.lot adjoining 
his own on Orono Street, and the*; house was to go; 
over to me. They said, “  All right. ’ ’ Then I said, 
“ If you boys are satisfied,. I will go down to Mr. 
Cowleys and have him make out the papers to this 
effect, and they said, ‘ all right.’ It was several 
days after, if not a week later; when we went down 
to Mr. Cowley’s office, after he notified me that the 
papers were ready. Emil’s wife knew about it. 
The deeds were signed in Mr. Cowley’s office. 
When they came to Mr. Cowley’s office, they were 
informed what they were signing. I recall that 
Mr. Cowley asked them, ‘ Did they know what they* 
were signing, ’ and instructed them to read it over 
if they had any doubt about anything. (Page* 78;) 
Mr. Cowley informed them of the* contents of the 
deed, and Mr: Cowley asked them whether they 
signed it of their own free will. There were* pre-
sent at the time, Mrs. Emil Thies* Mr. Emil Thies, 
August Thies and Robert Vonder Heyden, and 
Mr. Cowley. Each son got a diamond4 earring. 
(Page 80.) I told my sons that it was their 
mother?s wish that they should get these earrings; 
August received considerably more in value than 
the amount that Emil received. The reason was 
that at the time* of Emil’s marriage, we paid all 
his expenses and their mother figured that August 
was to be married soon, and that was why he got 
the one thousand dollars. (Page 81.)
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We lived together in the house on Orono Street, 

Emil, and August, and Emil’s wife, and myself, 
until August, 1920, when the youngest son, August 
left. He left in August of 1920. When they came 
to Mr. Cowley’s office, they were informed by me 
as to how much money there was in the bank. I 
told them there was about five hundred dollars. 
That after August’s one thousand dollars was 
drawn out and the funeral expenses paid, there 
would be about five hundred dollars left. (Page 
82.) I was re-married in January, 1921. At that 
time, I and Emil, and his wife, and my wife, were 
living together at Orono Street. (Page 83.) The 
arrangement I made was that Emil should pay me 
five dollars a week board. Emil moved away from 
the house in May, 1921. We had had a quarrel 
during the previous month. The quarrel related 
to their board. (Page 86.) (It was evidently the 
result of a new step-mother being introduced into 
the scene.) The witness did not remember any 
agreement to give Emil two hundred and fifty dol-
lars, in addition to the lot. He did not communi-
cate anything like that to the boys as being the 
request of his wife. All the money that he had 
earned since he had married Maria Vander Hey- 
den had gone into these properties. They repre-
sented his earning entirely. (Page 89.) The wit-
ness further testified, I made about twenty-one 
dollars or twenty-three dollars a week, and out of 
that I supported three children and my wife. My 
salary was increased, and I also bought some stock 
in the Brighton Mills. About one thousand dol-
lar’s worth. The most I earned was about twenty- 
three hundred dollars a year. And I earned that 
for several years. (Page 98 and 99.)
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The deed« were in Emil’s possession ever since 

he received them from the Paterson Court House. 
(Page 105.)

AUGUST THIES’S STORY

When he returned from service, and had lived 
with his father about three weeks, without paying 
anything, he said to his father, “ Well, Pop, we 
will have to straighten this up some way, as I am 
living here and not paying any money.”  And he 
said, ‘ ‘Suppose we all chip in and create a  fund, 
and let Emil take care of the books, and we will 
pay the bills out o f that, and if we are short, we 
will make up the difference, and if anything is left 
over, we will keep it as a fund. ’ ’ They left the wit-
ness alone with Mr. Vender Heyden, and they sat 
and talked a while, and then Mr. Vonder Heyden 
said, ‘ ‘ No, you get a thousand dollars. Emil will 
get a lot, and the money in the bank, after we pay 
the bills and clear up all the expenses- ”  “  Well, ’ ’ 
the witness, said, “ All right, Pop, you know what 
you are doing, and you will do the right thing by 
me. ’ ’ And that was all. The witness got up and 
went out, (Page 29.)

Is it likely that that conversation could have 
arisen out of August’s suggestion that he ought to 
pay board! Is not Robert Vonder Heyden’s ac-
count of the interview very much more probable! 
The fact remains that the deed was executed by 
the two sons to their father, and they were both of 
age and they cannot be heard now to say that they 
signed the same in ignorance of the deed’s con-
tents.
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Signing in ignorance of contents. (18 C. J.) p. 

226.)

A  person cannot avoid a deed executed by 
him on the ground that he signed the same 
in ignorance of its contents, where this is 
due to his own carelessness or negligence. 
So, a person may not plead ignorance of the 
covenants of a deed executed to him after it 
has been accepted and recorded, as a ground 
for defeating the force and effect of such 
covenants, in the absence of any fraud prac-
ticed by the grantor preventing the grantee 
from familiarizing himself with the deed, 
particularly where a considerable time has 
elapsed.

-The complainants under any aspect of the 
case knew that they were signing instru-
ments in which they were parting with val-
uable rights of one kind or another and 
therefore they are bound by the general 
legal rule, ‘ ‘ that binds men by the import of 
documents signed by them and which they 
had ability and opportunity to read.”  (W il-
liam vs. Leisen, 60 Atl. p. 1096; Alexander 
vs. Ferguson, 63 Atl., p. 998.)

American Digest, Century Edition, Vol. 37, page
2222.

No. 112. Conveyances by child to parent.

(a) (U. S. 1838) A  deed by a child of full
age to her parent will not be deemed prima facie 
void, on the ground of public policy growing out
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of the relation of the parties— Jenkins v. Pye, 
37 U. S. (12 P et) 241, 9 L. Ed. 1070, reversing Pye 
v. Jenkins (1835) Fed. Cas. No. 11,487 (4 Cranch,
C. C. 541.)

(b) (U. S. 1856) A  conveyance to a parent by
a child recently of age is prima facie valid, and it 
is incumbent on the party attacking it to show un-
due influence. Such a conveyance is not viewed as 
a sale but rather as a family arrangement, the 
validity of which does not depend on the adequacy 
of the price.—Sullivan v. Sullivan, Fed. Cas. No. 
13,598 (Brunner, Col. Cas. 642).

American Digest, Century Edition, Vol. 16, page 
262. No. 194 (g) (Iowa, 1888) Defendant in 1877, 
conveyed his farm to his three minor children, af-
ter the death of his wife, to avoid his creditors, 
without consideration. From 1878, having re-mar- 
ried, until suit brought, he lived on it, and im-
proved and treated it as his own. During most of 
the time, until she came of age, one of his children 
lived with him, and was well treated. Four days 
after she came of age at her father’s request, she 
conveyed her interest in the farm to him, without 
any threats or promises on his part. Held, that 
as plaintiff was intelligent, and was satisfied with 
her action until some time thereafter, and as the 
land deeded by defendant, conveyed to his chil-
dren all he then owned, and was not meant as a 
gift, but merely to protect it from his creditors, 
the deed from the daughter to him would not be 
set aside.—Knox v. Singmaster, 75 Iowa, 64, 39
N. W. 183.



24

In the instant case, the deed from the two step-
sons to their step-father was executed on July 29, 
1919, and it was not until after the step-father re-
married in the latter part of January, 1921, (Page 
44), that any objection was made to the transac-
tion. According to August’s and Emil’s testi-
mony, the moment they ascertained that the prop-
erty was in their mother’s name, they realized that 
their step-father had no interest in it. Why, then, 
if they had believed when they executed the deed 
that the property was not in their mother’s name, 
should they have conveyed that property to their 
father. It is not claimed that they were deceived 
in any way by the reference in the deed to their 
step-father being one of the heirs of their mother.

According' to the step-father, Robert Vonder 
Hey den’s story, the conveyance was made in pur-
suance of a family settlement, whereby it was 
agreed that August was to have one thousand dol-
lars cash (which he got), and Emil a lot on Orono 
Street, (which he got), adjoining a lot which he 
already had on that street. The step-father’s 
story was that this settlement was voluntarily 
agreed to by the two step-sons, it being told to 
them, and the fact so being that it was their 
mother’s wish that such settlement should be 
made. According to the step-sons story (notwith-
standing the fact that they admitted that they exe-
cuted the deed), they said they did so in ignorance 
that the title to said property was in their mother’s 
name at the time of her death.

It nowhere appears why there should have been 
any necessity of their executing any deed to their



father had the title not been in their mother’s 
name. It nowhere appears why if they had not 
then known that the title was in their mother’s 
name, that they should have executed a deed at 
all.

Neither step-son made any objection to the 
transaction, which as I have said, took place on 
July 28, 1919, until April 5, 1921, nearly two years 
afterwards. The first objection was made shortly 
after the step-father’s marriage to his co-defend-
ant, Josephine, now Josephine Vonder Heyden. 
A step-mother once removed was thus introduced 
into the ease. Then a quarrel arose about board 
and Emil called in August, and the old deed from 
Axt to the mother was produced and the step-sons 
claim that they then for the first time discovered 
that their mother had died seized of the property, 
and that their father had no interest in it, but that 
it had descended to them as her heirs at law. It 
no where appears that between July 28, 1919 and 
April 5, 1921, these step-sons had learned that 
their step-father would not have any curtesy estate 
in lands of which his wife died seized in fee, be-
cause no children had been born of their marriage,, 
but it does appear that on April 5,1921, they knew 
that fact. It therefore follows that if they had not 
known that their mother died seized of the Orono 
Street property, there would have been no sense 
in thus executing the deed at all. If, when they 
had executed the deed, they had thought that this 
property had been in the joint names of the hus-
band and wife, or in the husbands sole name, any 
deed executed by them to him, would have not en-
larged his estate one particle. It would be only
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if they knew that the property was in the w ife’s 
name, that is, their mother’s name, and that a set-
tlement was contemplated pursuant to her wishes, 
there would have been any sense in thus executing 
the deed at all.

It is true that by a mistake due to forgetfulness 
on the part of Louis A- Cowley, the lawyer who 
drew the deed, he inserted after the description 
these words: i i The said Maria Vonder Heyden died 
intestate, seized of said premises, leaving as her 
only heirs, the grantors herein named, and her 
husband, the grantee herein named, ’ ’ but no pre-
tense is made that the step-sons by reason of this 
language were deceived into believing that the 
step-father had an estate by curtesy in the proper-
ty. On the contrary, the step-sons repudiated hav-
ing listened to the contents of the deed at all, stat-
ing simply that they relied upon their step-father 
to do the right thing by them.

For the above reasons, it is respectfully sub-
mitted that the decree in the court below should 
be reversed, and the bill of complaint dismissed.

John B. Humphreys,
Of counsel with the defendants.
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