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exhaustive discussion of the extensive and some-
what confused mass of evidence and exhibits pre-
sented in this cause. I t  will primarily undertake 
to present the analysis of the case which I have 
made, with such reference to the testimony as seem 
to illustrate and support such analysis.

Counsel for the defendant has ignored the alle- 
1 0  gation in the cross-petition charging the petitioner 

with wilful, continued and obstinate desertion of 
the defendant for two years. His entire elaborate 
and protracted argument was directed toward es-
tablishing the right of the defendant to a decree for 
maintenance under §26 of the Divorce Act. It 
would seem that a woman may not combine in one 
matrimonial suit a cause of action for maintenance 
under §26 and a cause of action for divorce, one pro-
ceeding being by bill and the other by petition. 

20 Assuming, however, that under Chapter 57 of the 
Laws of 1916 (Laws 1916, p. 102) a woman who 
is made a defendant in any suit under the Divorce 
Act may join as many countersuits as she may 
have under that act, and in a case like this may set 
forth all the facts and pray in the alternative for 
an absolute divorce, or in case she be found not en-
titled to such remedy then for a decree for mainte-
nance, I think that the failure to pray in any form, 
in the alternative or otherwise, for a divorce, leaves 

30 a decree for maintenance the only remedy which 
could be allowed to the defendant in this case. That 
the defendant is not asking for a divorce is appar-
ent from her testimony elicited by her own counsel 
to the effect that she wants to go back to her hus-
band, and if he will not receive her then to obtain 
support away from him.

1. It will, I think, be a convenient method of 
dealing with this case if consideration is first given 

4 Q to the suit of the wife for maintenance on the 
ground of abandonment and non-support.
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The petitioner was and is the cashier of the First 
National Bank of Little Falls, New Jersey. Both 
parties are upwards of fifty years of age. I t  was 
the second marriage of the petitioner and the third 
marriage of the defendant. Each has an adult 
daughter by a former marriage, and the defendant 
also had an adult son living in Bridgeport, Con-
necticut. The couple were living together harmoni- i o 
ously as man and wife in a house in Little Falls 
belonging to the husband. The family also included 
the two daughters, and it is proved without dispute 
that the petitioner, the husband, was very kind to 
his stepdaughter, and that their relations were af-
fectionate. There is no evidence, excepting what is 
given by the stepdaughter Helen, that the husband 
ever struck or threatened to strike the wife or ,
treated her in their home in any but a kind manner.
On December 10th, 1912, the wife and her daughter 20 
voluntarily left the husband’s house and left Little 
Falls, and for about three months resided, I believe, 
in Paterson and possibly elsewhere. We may take 
the account which the stepdaughter Helen gives as 
the cause of this separation as substantially correct.
If her story is true, or partly true, the husband 
may have used violent language and even threatened 
to strike his wife. He, did not, however, strike his 
wife, and there is no pretense that the next day, 
when the wife and 'her daughter left the house, 30 
either of them was under any fear or apprehension 
of any cruelty that the husband might practice upon 
them! No shadow of support appears in the testi-
mony for any claim on the part of the wife that the 
husband was guilty of a constructive desertion or a. 
coUstructive abandonment on account of this inci-
dent in December, 1912. The couple quarreled. The 
husband may have used offensive language, and 
the wife the next day, when everything had quieted 
down, saw fit to leave her husband s home. She 40
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had separated herself temporarily from her husband 
on two former occasions, and in each instance the 
husband had induced the wife to return.

The cause of the quarrel was the visits of a young 
man at the house upon the stepdaughter Helen. 
The petitioner had expressed his disapproval of this 
young man and had forbidden his wife and daugh- 

10 ter to allow his visits to be continued. Returning 
unexpectedly in the evening to his house, the peti-
tioner found this objectionable young man sitting 
with the stepdaughter in the kitchen. The young 
couple were engaged, but the engagement had not 
been announced. I t  may be stated here that after 
the stepdaughter and her mother had removed to 
Bridgeport, Conn., the daughter’s engagement was 
broken and she subsequently married another man, 
and in January, 1915, wrote a letter to the peti- 

20 tioner, beginning with “Dear Dad,” in which she 
sa id :

“Now, that I am married to a good man I 
want to thank you for bringing this about 
for me. I see now that you did the right 
thing and I am sure mother will think the 
same. * * * I also want to thank you for 
your kindness to me in, giving me a musical 
education. I see now where you meant every-
thing for the best. * * * I would love to 

30 have Lulu or both of you write me a few lines
to let me know that you forgive me for any-
thing which I in my ignorance may have 
done.”

The letter concludes:

“I am, with love to both, Your daughter 
Helen Neubauer.”

It is a somewhat significant fact that while in 
her pleadings the defendant alleges that she was
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driven from her home by the petitioner on Decem-
ber 10th, 1912, and in her amended cross-petition 
sets forth in detail the violent conduct of the peti-
tioner, she gives no testimony on this subject when 
on the stand. H er only reference to this im portant 
transaction, which was in one sense the cause of 
the separation, appears to be in the incidental re-
mark, which she makes twice, “I went away in j o  
1912.” The indications are th a t the defendant’s 
daughter, who naturally sympathizes greatly with 
her mother, exaggerates in her testimony the inci-
dents of violence and abuse on the part of the peti-
tioner which characterized the quarrel between the 
petitioner and the defendant on the day before the 
defendant and her daughter voluntarily left the peti-
tioner’s home.

On or about February 28th, 1913, the defendant, 
who apparently was still residing out of L ittle 20 
Falls, wrote a letter to Mr. Stanley, the Overseer 
of the Poor a t L ittle Falls, making a complaint 
against her husband for non-support, evidently with 
a view to the institution of the usual proceedings 
in such cases. The defendant then established a 
temporary residence for herself and her daughter 
in a flat on Maple St,, in L ittle Falls. Mrs. Hill, 
one of the defendant’s witnesses, occupied the other 
flat in the same building. On March 3rd, 1913, Mr. 
Stanley, after receiving the le tter from the defend- 30 
ant, called on the petitioner a t the bank in relation 
to the defendant’s complaint, and later, on March 
3rd or 4th, Mr. H art, the petitioner’s brother-in- 
law, and Mr. Stanley had an interview with the de-
fendant at her home on Maple St. A t the suggestion 
of the defendant Mr. Stanley went to the bank and 
brought the petitioner, and negotiations were con-
ducted for the settlement of the defendant’s claim 
upon her husband for support. Mr. Stanley, an
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absolutely disinterested and unimpeached witness, 
testifies positively that the petitioner sa id :

“Now, Sophie, you have left me before; 
why don’t you come back?”

and that the defendant replied that she would never 
come back to him. Mr. H art also testified that oh 

10 that occasion she told him that she would never 
go back to her husband. At the request of defend-
ant the negotiations were adjourned to the office 
of her counsel, Messrs. Ward & McGinnis, in the 
City of Paterson, where they were concluded in the 
afternoon of the same day. The petitioner, the de-
fendant and Mr. Stanley and the defendant’s coun-
sel were present. The result was that the parties 
agreed that the petitioner should pay the defendant 
for her support six dollars a week. Mr. Stanley 

-0  swears that this “was agreed upon.” There is no 
evidence that the defendant demanded any larger 
sum or that she was not satisfied with this sum. 
I t  does not appear that any written agreement of 
separation was made, and petitioner’s counsel was 
not put upon the stand. This! stipend ($6.00 a week 
or $26 per month) was paid as a general thing ap-
parently with regularity down to the time of the 
commencement of this suit. The order for tempo-
rary alimony fixed the stipend at $30 per month— 
only four dollars per month more than the amount 
voluntarily agreed upon by the husband and wife 
in March, 1913, when the cost of living was much 
less than when the order for alimony was made. 
The evidence is ample to show that from the wife’s 
voluntary departure from her husband’s house in 
December, 1912, she took the position that she would 
not live with her husband in Little Falls. I shall 
not undertake to cite the testimony of witnesises 
which establishes this proposition to my satisfac-
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tion. Even the defendant’s partisan witness, Anna 
Keind, after apparently undertaking to suppress 
the fact, was obliged to admit that she heard her 
brother tell the defendant many times that she 
ought to go back to her husband, and thereupon 
the defendant said she would not go to Little Falls 
with him. The witness does not give the dates or 
the period when these declarations were made, but -j q 
it appears from the testimony of Mr. Kramer, her 
brother, that the declarations were made in the 
year 1916.

In the spring of 1913, March or April, the peti-
tioner and the defendant, as the defendant testi-
fies, “made up,” and made an agreement which she 
says was satisfactory to her, that they should re-
main apart a t least for two years and then live to-
gether in a bungalow somewhere away from Little 
Falls. The defendant does not intimate in any 20 
way that the provision for her separate support 
made in the month of March preceding was in any 
way disturbed. Shortly after the time when the 
defendant says this arrangement was made she (the 
defendant) removed with her daughter to Bridge-
port, Conn., where they resided with the defendant’s 
son. A number of letters from the husband to the 
wife, written to her at Bridgeport, are produced in 
evidence, and all indicate an entirely friendly spirit. 
About July 3rd or 4th, 1914, the petitioner and his 30 
daughter Lulu went up to Milford Beach, Conn., 
where the defendant was temporarily engaged in 
letting out rooms at a summer resort, and while 
there the petitioner took his wife and daughter to 
a hotel in New Haven. W ithout examining the de-
tails in regard to this visit, it is for present pur-
poses sufficient to point out that the relations of 
the petitioner and the defendant were entirely 
friendly. The petitioner testifies, and he in part

40
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is corroborated by his daughter, that he went up 
with his automobile to Milford Beach with the hope 
of inducing his wife to return with him, and he took 
his daughter along with the idea that she might be 
of use in persuading the defendant to return. The 
daughter testifies that she took occasion to ask the 
defendant why she would not come back with them 

10 . “this time on this trip ,” and the defendant sa id :

“No, she would not. She did not care for 
Little Palls and she would not come back.”

On September 6th, 1913, the petitioner wrote the 
defendant stating that he might be up some Sunday 
to see her. The defendant had returned to Bridgre-

«53

port and the petitioner visited her there at her son’s 
house, remaining over night and occupying the same 
room with her. The petitioner testifies that he en* 

20 deavored to persuade his wife to return with him, 
and that at first she promised to do so, but subse-
quently pleaded that she must have time to pack 
up, but promised to join him at Little Falls in a 
few days. On September 30th the petitioner wrote 
to his wife that he had got home the Sunday pre-
vious and enclosing a check for $25.

This seems to be the last letter that the petitioner 
wrote to the defendant until February 12th, 1914, 
unless the impression of the defendant is correct 

1 that she received a letter from the petitioner in Oc-
tober, 1913. The important point to notice is that 
this is the last friendly  letter that the husband 
wrote of which we have any proof. For some rea-
son he became angry with his wife and did not com-
municate with her or answer her letters. On No-
vember 5th, 1913, the defendant wrote a letter to 
the petitioner stating that she had written on Octo-
ber first, and had received no answer, and refer-
ring to the fact that they had “parted the best of40
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friends” when the petitioner had made the Bridge-
port visit. A postscript expresses the hope that 
the petitioner was not “angry at anything.”

The probabilities, I think, all favor the story 
which the husband tells about his sudden cessation 
of friendly relations with his wife. He visited her 
in the summer of 1913 and a complete condonation 
of matrimonial offenses on either side was effected. j o  
The husband returned to Little Falls, wrote a 
friendly letter to his wife the second day after his 
return, enclosing a check for twenty-five dollars, 
and then refrained from further communicating 
with her because he says she had promised to come 
back with him, then had pleaded that she required 
a few days for packing, etc., and promised to join 
him later at Little Falls. The petitioner says that 
he was angry with his wife because she had “fooled 
him,” and he did not think that it was worth while 20. 
to make further efforts to* secure her return. The 
defendant, on the other hand, would make it  appear 
that there was some mystery about this sudden 
change in the petitioner’s sentiments toward her.
She could not suggest any explanation except that 
the discovery by the petitioner that the defendant 
was giving her old mother five dollars a month may 
have excited the petitioner’s anger. The petitioner, 
however, appears to have continued paying to his 
wife the monthly stipend in discharge of an obli- 30 
gation to support his wife which he understood still 
rested upon him.

At a later time, in 1913, or the early part of 1914„ 
the petitioner received information to the effect that 
the defendant was charging that he (the petitioner) 
was going with other women, and also that she was 
paying the five dollars per month to her mother, 
and thereupon he wrote to her the following letter,:

40
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10

20

“Feb 12/14
Sophie

Enclosed find check for the balance that I 
owe yon. you say you can’t  live if you don’t 
get money, go out and work for it the same 
as I do. I think you don’t  need it very bad 
as I found out you are giving your mother 
five dollars a month, and I have to pay for 
it, and as for not having time to send you 
money on account of making dates with other 
women you want to see it and not hear it. 
you can come up to Little Falls as much as 
you like for all I give a darn for you have 
made one dam fool out of yourself and you 
dont care whether you put me on the bum or 
not but I got so I dont care either.

H e n r y . ”

This was the last letter which the petitioner ever 
wrote to the defendant. For nearly a year no com-
munication passed between the couple, with the ex-
ception of three or four letters which the defendant 
wrote to the petitioner relating mainly to the pay-
ment of the monthly stipend. The state of mind of 
each of these parties in November and December, 
1914, and afterwards until January 6th, 1915, is 
indicated, I think, distinctly from the evidence. The 
petitioner being disgusted and angry with his wife 
because, as he said, she had “fooled” him and 
thwarted his effort to bring her back to his home in 
Little Falls, stopped all correspondence with her 
until he received a letter from her demanding 
money, and thereupon, under the exasperation of 
the charges which he heard his wife was making 
against him, wrote the offensive letter of February
12th, 1914, which evinces a condition of mind on

4<*
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his part which would render him, for the time being 
at least, entirely satisfied with the absence of his 
wife from his home.

On the other hand, I think the evidence shows 
that the defendant’s dominant wish was to obtain 
support, the support agreed upon, regularly from 
her husband while she remained away from Little 
Falls. I t  may be that if the petitioner had again 1 0  

endeavored to effect a reconciliation with his wife 
by leaving Little Falls and joining her in Bridge-
port or some other place she would have received 
him. Both parties appear to have been under the 
impression, probably derived from the Poor Master, 
that whether the defendant was willing to return 
to her husband’s home or not he (the husband) was 
obliged to support her. I t was upon this view of the 
law undoubtedly that the agreement for the pay-
ment of $26 per month was made when there was 20 
no negotiation pending between the parties for a 
reconcilation. The agreement was made at arm’s 
length, the Poor Master and counsel for the de-
fendant being at hand to enforce their views of the 
law and the petitioner having no legal advice what-
ever. The defendant went to live temporarily in the 
Maple street house, having in view possible legal 
proceedings to obtain support from her husband, 
and within a short period after this arrangement 
for her support was made she abandoned the Maple 30 
street home in Little Falls and with her daughter 
established herself at Bridgeport and Milford 
Beach, Connecticut.

On December 15th, 1914, the defendant wrote the 
petitioner a letter from Bridgeport, Conn., with ref-
erence to her check for her “November money,” 
which apparently had not been paid. Receiving no 
reply on December 22nd, the defendant wrote the 
petitioner the following le tte r:

40
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“Bridgeport Dec 22nd 1914.
Henry

I cannot understand what your object isi 
in keeping back my check for my November 
money, nor why you dont answer my letter 
which I sent you a week ago.

10 I will wait the rest of this week and unless
I hear from you, I am coming down to Little 
Falls, and will not rest untill the question 
of my support is decided one way or the 
other. It seems you are not satisfied to have 
our troubles hushed up.

I have kept out of your way and minded 
my own business as long as you did some-
thing for my support, but you dont seem to 
want it that way.

2.0 If you feel that you would like our trou-
bles brought before the public again, why do 
as you are doing now, if not, send me my 
check by return mail.

You have had plenty of time to think this 
thing over and no doubt know what is best 
to do.

Your wife

So ph ie .”
30

There is nothing to show that the petitioner in-
tentionally refrained from sending the November 
installment to the defendant. The petitioner ac-
counts for his default by stating that he was suffer-
ing from illness. This letter of December 22nd, 
1914, indicates distinctly the dominant sentiment in 
the defendant’s mind at that time. She does not 
speak of any reconciliation. She does not exhibit 
any desire to re-establish affectionate relations with 

4Q her husband or live with her husband at Little Falls
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or anywhere else. She demands her money and 
threatens that she will wait the rest of the week 
and then come down to Little Falls and bring the 
question of her support to a settlement. Her state-
ment that she has kept out of her husband’s way 
and minded her own business as long as he did 
something for her support is certainly significant.

Failing to receive a check for her November, j q  
money within the time limited in her letter, the 
defendant left Bridgeport and came to Paterson 
and then went to Little Falls and undertook to 
engage the services of the Poor Master. I t  can 
hardly be supposed that this was the first step in 
an effort to effect a reconciliation.

Mr. Stanley sent the defendant to a lawyer in 
Paterson, Mr. MacDonald, and he in turn sent the 
defendant on January 6th, 1915, to a justice of the 
peace, who took a criminal complaint from the de- 20 
fendant against the petitioner for desertion or non- 
support. Can it be supposed that the governing 
motive inspiring this conduct on the part of the de-
fendant was to effect a reconcilation with her hus-
band? At a later day the petitioner appeared be-
fore the justice of the peace and gave bail, and after 
the arrears were paid by checks sent by the peti-
tioner to Bridgeport, whether before or after he was 
notified of the complaint does not appear, the de-
fendant, with the advice pf counsel, went before 30 
the grand jury and procured the dismissal of the 
complaint against her husband. The justice of the 
peace having taken this criminal complaint on De-
cember 6th, 1915, sent the defendant with a note 
of introduction bearing that date to her present 
solicitor and counsel, to whom she evidently made a 
somewhat extensive disclosure of her troubles with 
her husband. There is nothing in the evidence to 
suggest that the defendant went to counsel from 
anv other motive than a desire to compel the pay- 40
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ment of the money from her husband which was 
then overdue. But here, for the first time, the de-
fendant had an opportunity of learning from coun-
sel expert in divorce law precisely where she stood. 
The inference is unavoidable that she learned that 
she and her husband were both under a mistaken 
impression in regard to the extent of her husband’s 

10 liability to furnish support to her when she was 
living in a state of voluntary separation from him. 
Before undertaking to enforce any obligation of the 
husband to furnish support it was manifest that the 
first thing to be done was to put the husband in 
the wrong. I think the evidence in this case leads 
plainly to the conclusion that if, on January 7th, 
1915, the defendant’s counsel instead of writing the 
somewhat extraordinary letter to the petitioner 
which he testifies he wrote and mailed at that time, 

20 had filed a bill alleging abandonment and non-sup-
port under §26 of the Divorce Act, the suit would 
have failed on both points and the bill would have 
been dismissed.

According to the story- which the defendant tells 
on the stand and presumably must have stated to 
her counsel, she was living separate from her hus-
band under an agreement between herself and her 
husband which she says was satisfactory to her at 
the time it was made, and this agreement expressly 

30 provided that the couple should live apart for at 
least two years, the understanding, of course, being 
that the provision for the wife’s support should be 
continued. There is not a particle of evidence that 
from the summer of 1913, when this perfectly plain 
agreement is alleged by the defendant to have been 
made, until January 7th, 1915, the defendant in any 
way notified the petitioner that she was not con-
senting any longer to the separation or that she 
wanted to return to her husband’s home. The inci- 

40 dent at the bank when, according to the allegations
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of the cross-bill and the testimony of Mrs. Hill, the 
defendant asked the petitioner for the keys of his 
house, and stated that she desired to go home, and 
was informed that there was no home for her, if 
reported correctly, occurred, according to Mrs. Hill, 
in January, 1913, but, according to the allegation of 
the cross-bill two weeks before the complaint to the 
Poor Master was made, which fixes the date some 
time in February. Any declaration by the defend-
ant of her desire to return home at this time, how-
ever, is of little importance because of the condona-
tion in the summer of 1913 and the agreement satis-
factory to the defendant that the couple should re-
main living apart for two years.

The petitioner, although not very satisfactorily 
questioned in regard to the matter, appears to deny 
that any such agreement to live apart for at least 
two years; was made by himself and his wife. He 20 
admits, however, that there was some talk between 
them about their living together in a bungalow, but 
states that this was upon the occasion of the second 
separation in 1908. It is not necessary to find that 
the defendant’s testimony in regard to this alleged 
agreement made in 1913 is without substantial 
foundation, or to find that the defendant does not 
believe that such an agreement was made. The 
point is that the defendant now testifies in this 
cause that the agreement which she describes was ,qo 
made, and that the same was satisfactory to her, 
and the inference is that she stated to her counsel 
on January 6th or 7th, 1915, that she had been liv-
ing apart from her husband under the terms of such 
an agreement.

Counsel for the defendant, we must assume, knew 
the law applicable to the situation which his client 
disclosed to him. He must have known and advised 
his client that the agreement of this couple to live 
apart for two years while the husband paid a 40
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monthly stipend, which the wife with the advice of 
counsel had accepted, would defeat any suit for 
divorce or for maintenance under §26 of the Di-
vorce Act which at that time the wife could bring. 
I t  was plainly necessary that the wife should make 
a radical change of front and offer, or pretend to 
offer, to her husband terms of reconciliation.

10 The agreement for the monthly stipend of $26, pre-
sumably not in writing, was manifestly a doubtful 
assurance of the defendant’s future support. If 
the monthly payments should be discontinued or be 
made irregularly and at long intervals, it is plain 
that the defendant would have no legal remedy, and 
the question would naturally arise in any lawyer’s 
mind whether the agreement would be enforcible 
in a court of equity. However that might be de-
termined in the mind of counsel, it would plainly 

20 appear, I think, that the thing to attempt to accom-
plish on behalf of the defendant would be to place 
her in a position, if it was possible to1 do so, in which 
she could maintain an action for maintenance under 
§26, or after two years an action for an absolute 
divorce, wThich would include alimony.

Accordingly we find that counsel for the defend-
ant, after hearing her story, wrote the letter to the 
petitioner above referred to. This remarkable letter 
from counsel opens with the statement that the de- 

30 fendant had retained him “in the first instance for 
an endeavor to bring about a consummation of the 
agreement” made by the couple “to resume marital 
relations.” I t is somewhat difficult to understand 
what agreement” made by the couple is referred 
to. Was it an agreement that they should live apart 
for at least two years while the husband should 
from time to time visit the wife at her residence, as 
he had twice done in the summer of 1913? The let-
ter continues:
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“She has been willing, she tells me, ever 
since the night that you broke up the family, 
and is now ready and willing that you should 
return to her. I see from all your letters 
that there was the most friendly and affec-
tionate relations existing between you and 
your wife during this long separation, and I 
understand that the letters that you have re- 10 
ceived from her are as affectionate and lov-
ing, if not more so, than are yours.”

This is a somewhat singular statement, if the 
defendant showed her counsel the last letter from 
her husband, dated February 12th, 1914, and also 
exhibited to him her carefully preserved copies of 
her letters to her husband of December 15th and 
December 2nd, 1914.

This letter from counsel to the petitioner re- 20 
quested a meeting at counsel’s office, and a meeting 
was held the following Saturday, at which the de-
fendant’s counsel, the petitioner and his brother- 
in-law, Mr. Hart, were present. I shall not discuss 
the contradictory evidence in regard to what took 
place—what was talked about at this meeting. The 
defendant’s counsel was sworn as a witness on her 
behalf and testified at considerable length in regard 
to this interview, and from his testimony it would 
appear that the main theme discussed was the recon- 30 
ciliation which counsel was endeavoring to effect.
The defendant and Mr. Hart, on the other hand, 
desire to have it understood that the main subject 
of negotiation was the payment of the installments.

The next important m atter to be considered is the 
letter alleged to have been written by the defendant 
to the petitioner on January 28th, 1913, which letter 
is as follows:
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“Paterson, Jan. 28 1915.

“Dear Henry.

Thought I would let you know that I  am 
living at 870 Ellison St, Paterson.

I hope you are not so bitter against me 
any more. I want to ask you to forgive me, 

1 0  if you can, for everything which I have done.
I am truly sorry for everything, and I am 
willing to forget the past and be friends 
again.

I feel very despondent and downhearted 
to night so I am writing this to you hop-
ing that it will soften your heart, and that 
you will come to see me and talk things over, 
life is short, Henry, and we are here to-day 
and gone to-morrow, and I  still care as much 

20 f°r y°u as I ever did. please come and see
me Sunday night and lets have a talk, wont 
you?

Will you answer this and let me know if 
I can expect you Sun?

with love

from your wife
So ph ie .

Qn 370 Ellison St.30
Get transfer to Park Ave car and get off 

at Carroll St. and walk over 3 short blocks.”

The defendant testifies that she kept a copy of 
this letter, which copy was offered in evidence on 
her behalf, but no certificate of registry from the 
post office was produced and no evidence presented 
to show that the letter in fact was registered. The 
significance of this fact I think will appear later. 

40 This letter certainly indicates a remarkable and
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sudden change of sentiment on the part of the de-
fendant toward the petitioner. A month before the 
defendant had come back to Paterson in accordance 
with her threat expressed in her letter to her hus-
band of December 22nd, 1914, to effect a legal 
settlement of his obligation to support her in re-
spect of which he was in arrear. She made no 
effort to effect a reconciliation with her husband,
She started criminal proceedings against him. Her 
state of mind on January 6th, 1915, when she made 
a criminal complaint against her husband before 
a justice of the peace, which would lead to his ar-
rest and an investigation before the grand jury, is, 
in my judgment, amply disclosed by her conduct.
And yet, when she goes from the office of the justice 
of the peace to the office of a lawyer who could 
properly advise her as to her rights and remedies 
against her husband, we find a most marvelous and ^0 
sudden change of sentiment. The lawyer is re-
tained, it seems, in the “first ilistance” not to col-
lect any arrears of the monthly allowance, not to 
complete any satisfactory arrangement for the reg-
ular and permanent support of this wife who is 
living in a state of separation from her husband, 
but for the purpose of effecting a reconciliation and 
causing the petitioner and the defendant to resume 
cohabitation. This, it would seem, was somewhat 
unusual professional service ror a lawyer to under- 
take on behalf of a married woman who had just 
called upon him for the first time, both husband 
and wife having theretofore been strangers to him.
It is to be observed that for three weeks the de-
fendant made no effort on her own behalf. The 
criminal complaint upon which the husband was to 
stand charged before the grand jury had been made 
the day before the lawyer’s letter was written. The 
installments in arrear had not been paid and the 
presumption is that the defendant did not know 40
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that the check or checks for these installments had 
been sent to Bridgeport, There is a great deal in 
this case to indicate that the apparent change of 
attitude on the part of the wife evinced by the letter 
of her counsel of January 7th and her own letter 
of January 28th was apparent only and not real. 
I t  is not suggested that the letter from counsel was 

10 not written in good faith. After the defendant had 
learned what the condition precedent was to her 
enforcement of any obligation on the part of the 
petitioner to support her, no doubt she assumed the 
new attitude so distinctly indicated by herself in 
her letter,of January 28th, 1915. This letter, it 
will be observed, shows that the defendant felt 
that she had done wrong to the petitioner and asks 
for forgiveness. It suggests that she and her hus-
band “be friends again.” I t  invites the husband 

20 to call on the wife in Paterson Sunday night so 
that the couple could have a talk. I t professes 
that the defendant still cared as much as ever for 
the petitioner. With all the expressions of sorrow 
for the defendant’s wrong-doing and desire for for-
giveness and for the re-establishment of friendly 
relations, it does not say or intimate that the writer, 
the defendant, was willing to go back and live with 
her husband in Little Palls. There is no evidence 
in this cause that the defendant, orally or in writ- 

30 ing, ever expressed a willingness to return and live 
with her husband at Little Falls after she had 
secured the agreement for separate maintenance in 
March, 1913, until the year 1917, and as has been 
stated above, in 1916 she positively declared more 
than once to Mr. Kramer in the presence of her 
friend Anna Keind that she would not go back 
to her husband a t Little Falls. After the letter 
from counsel of January 7th, 1915, and the inter-
view in his office which followed on January 9th, 

49 and this penitential letter from the defendant to
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the petitioner dated January 28th, 1915, the whole 
effort to effect a reconciliation appears to have 
ceased. Counsel apparently regarded his effort by * 
letter and by interview as having exhausted the op-
portunities and chances of securing the desired re-
sult. I t may be surmised that these letters, of 
which copies were kept for convenience of proof, 
were deemed as a sufficient basis in any possible pQ 
future matrimonial litigation between this couple 
to establish the claims of the wife to support in 
the absence of declarations and offers from the hus-
band which were perhaps not expected from him. 
However that may be, there seems to have been 
no communication between the petitioner and the 
defendant for nearly two years, during which period 
the petitioner was remitting the monthly allowance 
to the defendant by check unaccompanied by any 
letter. The indications are that the defendant was 20 
satisfied with the condition of affairs between her-
self and her husband. She was receiving the sup-
port which she had agreed to  accept without any 
complaint of its inadequacy, only desiring and in» 
sisting that it should be paid promptly.

The defendant testifies that on January 5th, 1917, 
less than three weeks before this suit was com-
menced, having learned from a newspaper that her 
husband was ill, took her friend Miss Anna Keind 
as a witness and went to the petitioner’s residence 30 
in Little Falls at night and demanded admittance, 
or sought an interview, which she says was refused 
by her husband, and that the door was practically 
shut in her face and the porch light extinguished. 
Anna Keind corroborates this story. Louise Hyer 
has no recollection of the affair. The physician 
from Little Falls testifies that he visited the peti-
tioner on the afternoon of January 5th, 1917, and 
found him confined to his bed suffering from a

40
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severe attack of bronchitis and grip and that he 
had been confined to his bed for over nine days.

The next day the defendant testifies she wrote 
a letter to her husband, of which she kept a copy, 
which was put in evidence. This letter, or alleged 
letter, is as follows:

10 “Jan. 6th, 1917.

My dear husband

Am very sorry that you closed the door in 
my face last night, as I was very anxious to 
see you and have a talk with you and ask 
you to let me come back to you and take care 
of you, and let the past be buried. I only 
heard yesterday that you were sick, so please 
let me come to you.

20 Please answer

Your wife

So ph i e .”

The petitioner declares positively that he never 
received this letter and no registry certificate is pro-
duced.

I do not think that i t  is necessary to determine 
whether this letter was sent or not or whether oron

u not the night before Mrs. Hyer with her friend Anna 
Keind tried to get into her husband’s house with 
intent to take , care of him in his illness. The de-
fendant is contradicted a great many times, fre-
quently by unimpeached and unimpeachable wit-
nesses, and it is difficult to believe that she is not 
mistaken. She certainly had learned the value of 
being able to prove a bona fide offer on her part to 
return to her husband’s home followed by neglect
or refusal on his part to take her back. I am not

40.
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satisfied  that any le tter  of Janu ary  6th, 1917, of 
w hich a copy is  in  evidence, w as ever sent to  or 
received by the petitioner. The fa ct o f send ing such  
a le tter  rests so lely  upon th e testim on y of the  
defendant herself, and I th ink th a t that testim ony  
is  counter-balanced and neutralized  by the te s ti-
m ony of th e petitioner. I t  m ay be conceded for  
present purposes th a t the testim ony o f th e peti- 1() 
tioner on several p o in ts o f im portance is  u n reli-
able. There are in d ication s that th is  le tter  w as  
w ritten  in order to m anufacture evidence in  favor  
of the defendant. Several o f th e  defendant’s  le t -
ters to the petition er w ere registered  and the reg-
istry  receipts were carefu lly  preserved and pro-
duced in  evidence, and yet the defendant does not 
pretend to  have registered th is  la st le tter  to  the  
petition er— the only  letter  or com m unication o f any  
kind from  the defendant to her husband since th e  20 
separation  of 1913 in  w hich there is  the s lig h test  
in tim ation  that the defendant desired to go back  
and live  w ith  her husband in  h is hom e at L ittle  
F alls .

I am not, however, obliged to  determ ine the diffi-
cu lt questions in  regard to  th is  alleged ca ll o f the  
defendant at her husband’s house on Janu ary 5th, 
1917, or th is  a lleged letter  from  her to him  dated  
Jan u ary  6th, 1917, because it  is  p la in  from  a ll the  
evidence in th is case that th e p etition er a t th a t tim e 30  
thought that he had a com plete cause o f divorce 
from  h is w ife  on th e ground o f desertion. I t  is  
not su rp risin g  that seventeen days before the p eti-
tion er filed h is  p etition  for divorce on the ground  
of desertion, continu ously  since D ecem ber 10th, 
1912, he w ould decline to  a llow  the w ife  whom  he  
w as about to sue for a divorce com e back to  h is  
home and take care o f him in  h is illn ess  and “le t  
the past be buried.”

40
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The p etition er never w rote to the defendant a fter  
his offensive le tter  of February 12th, 1914, and a fter  
that date the defendant kept copies o f a ll the le t-
ters w hich she wrote to  the petitioner, w hich le t-
ters were not very num erous. There are only  tw o  
le tters from  the defendant to the p etition er w hich  
app arently  in d icate  a desire on her part to  resum e 

10  cohabitation  w ith  the p etition er at h is hom e in  
L ittle  F a lls , viz., thb a lleged le tter  o f Janu ary  28th, 
1915, and the alleged  le tter  of Janu ary  6th, 1917.
I use the word “a lleged ” because the fact that these  
tw o  le tters were actu a lly  sen t to  the petition er  
rests upon the uncorroborated testim on y of the de- * 
fendant and that fact is  p ositive ly  denied by th e  
petitioner. I t  is  to  be observed a lso  th a t the de-
fen dan t not only  kept a  copy o f her letter  o f D e-
cem ber 22nd, 1914, but had the le tter  registered  

20 and produced th e certificate from  the post office 
signed by the petitioner. The next tw o le tters w hich  
she says she sent, th e m ost im portant o f a ll— the  
only letters w hich afford any evidence that the  
defendant no longer consented  to  the separation, 
w ere not registered. A  le tter  from  the defendant 
to the p etition er w as offered in  evidence but not 
received, dated N ovem ber 17th, 1917, about ten  
m onths a fter  th is  su it w as comm enced. This le tter  
w as registered and the return receipt signed by the  

30 p etition er  w as produced. T hus it  appears th e tw o  
m ost im portant le tters  alleged to  have been w r it-
ten by the defendant tO' th e p etition er  w ere unreg-
istered, although they fo llow  a sim ilar  le tter  w hich  
w as du ly  registered and precede a fourth letter  
w hich w as a lso  registered. In  the face  o f the p osi-
tive denial o f the p etition er  I do not consider th a t  
these letters are proved to have been sent to  or  
received by him , and th is  conclu sion , I  th ink, is  
correct, even ad m ittin g  th at th e  p etition er's testi- 

40 m ony, as w ell a s  the defen dan t’s, is  to som e exten t  
u n satisfactory  and to  be received w ith  caution.
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I t  m ust be borne in  m ind th at the burden is  upon  
th e  defendant, the cross-petitioner, to show that the  
agreem ent w ith her husband, w hich she a lleges w as  
made in  the sum m er o f 1913, w as term inated  by 
one party or the other. In m y opin ion she cannot 
effect such proof by her uncorroborated testim ony  
th at she sent certain  letters of w hich she says she 
produces copies w hen the husband sw ears posi- ^0 
tive ly  that he never received th e letters, and the  
cross-petitioner refrained from  having the alleged  
letters registered, although she presum ably m ust 
have know n that these letters were far  more im por-
tan t than the preceding letter  w hich she had taken  
the pains to have registered.

On the w hole case made out on behalf o f the  
defendant upon her cross-petition, I am of opinion  
that she has fa iled  to  establish  by sufficient ev i-
dence the first proposition  necessary to  m ake out 20  
her case, viz., that the p etition er w ithou t justifiab le  
cause abandoned her or separated h im self from  
her.

If, however, in  the m ass of obscure and conflict-
in g  testim on y w hich in  m any p laces is  difficult to  
understand, evidence can be extracted  upon w hich  
the p etition er  should be adjudged g u ilty  o f aban-
doning h is w ife, in  m y judgm ent the proofs en tirely  
fa il to make out the second necessary proposition  
in the w ife ’s case, viz., th at the p etition er  has w ith- 30  
out any justifiab le  cause refused or neglected  to  
m aintain  and provide for her.

W ith  respect to  th e stipend  of $26 per m onth  
agreed upon and accepted by th e defendant, she, 
the defendant, h as never m ade any com plaint ex -
cep tin g  th at it w as not pu n ctu ally  paid. A fter  the  
tran saction s o f Janu ary, 1915, the p arties appear  
to  have acquiesced in  liv in g  in  a sta te  o f separa-
tion w h ile  the petitioner, so far  as appears, w ith  
prom ptness paid the m onthly stipend to the defend- 40
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an t for her su pp ort. T here is  no  evid en ce th a t th e  
d efen d an t ever requested  th a t  th is  m on th ly  stip en d  
be in creased  or c la im ed  th a t  i t  w a s  in ad eq u ate  to  
provide her w ith  su ita b le  su pp ort, or th a t  sh e m ade  
any m istak e  w hen  sh e agreed to  the a m ou n t w h ich  
w as to  be paid  to  her.

N o  w ife , in  m y ju d gm en t, can, u n der such cir- 
10 cu m stan ces a s  app ear in  th is  case, m a in ta in  an  

action  in  the C ourt o f  C hancery u n der § 26 o f the  
D ivorce  A ct, based upon th e  p rop osition  th a t her  
husband w ith o u t any  “ju stifiab le  cau se  h a s refu sed  
or n eg lected  to  m ain ta in  and provide fo r  her.” I f  
su p p ort fo r  a w ife  sep arated  from  her hu sb and is  
agreed upon betw een  them  ora lly , or in  w r itin g , 
and th e  husband p roceeds in  good fa ith  to  pay th e  
am ou n t w hich  th e  w ife  w ith  the approbation  o f th e  
P o o r  M aster and o f her ow n cou n sel has accep ted  

20 as sa tisfa c to ry , o rd in a r ily  th e  w ife  cou ld  n ot e s-
tab lish  a  case u n der § 26 w ith o u t g iv in g  th e  h u s-
band n o tice  th a t she h a s foun d  th e  stip u la ted  
am ount in ad eq u ate  or th a t th e  sam e had becom e  
in ad eq u ate  by change of c ircu m stan ces, a t lea st in  
the absence o f n o tice  to  th e  husband o f th e  or ig in a l 
in ad eq u acy  or th e  ch an ge o f con d ition s.

2. The su it by th e  p e titio n er  a g a in st th e  d efen d -
an t, h is  w ife , for  d ivorce  on th e  ground o f deser-
tion , in  m y ju d gm en t, fa i ls  because th e  ev idence  

30 does not sa tis fa c to r ily  show  th a t th e  d efen d an t w as  
g u ilty  o f ob stin a te  d esertion  for  an y  period  o f tw o  
years prior to  J a n u a ry  23rd, 1917, w h en  th e  p e ti-
tio n er ’s p e titio n  w a s filed.

W e  m ay assu m e th a t the d efen d an t in it ia te d  a 
period o f w ilfu l d esertion  on D ecem ber 10th, 1912, 
and th e  fa ct th a t th e  p e titio n er  sh o rtly  a fter  th e  
sep ara tion  m ade a  v o lu n ta ry  arran gem en t by w h ich  
he agreed to  su p p ort h is  w ife , even thou gh  she re-
fu sed  to  return  to  h is  hom e, w ou ld  n ot affect the  

40 ch aracter  o f the w ife ’s  m atrim on ia l offense, so th a t
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if  noth ing further occurred betw een the parties the  
petition er w ould be en titled  to  a  divorce a fter  D e-
cem ber 10 th , 1914. The m ere fu rn ish in g  of support 
by a husband does not prevent the separation  of 
the w ife  from  being a w ilfu l and obstinate deser-
tion, and in 'th is  case, a s  w e have seen, the p eti-
tioner seem s to have acted upon the m isinform ation  
w hich he received to  the effect th a t he w as obliged  
to support his w ife w hether she lived  w ith  him  or 
separated herself from  him  against h is w ill, and  
w ith ou t fau lt on his part. The difficulty to m y  
m ind about the husband’s  case arises from  h is con-
duct a fter  h is return from  B ridgeport in  Septem -
ber, 1913. I t  w as the duty  of th e p etition er  a t  a ll 
tim es to have the defendant understand th at the  
door of h is home w as perpetu ally  open to her and  
th at the p etition er desired her to return. The p eti-
tioner, in  m y opinion, had no right to adjudge th at 
a fter  he and h is  w ife  had becom e reconciled and  
had resum ed cohabitation  at B rid gep ort th at her 
fa ilu re  to  present herself in  accordance w ith  her 
prom ise a t her husband’s hom e w ith in  a few  days 
rendered a ll further in v ita tion s and efforts on h is  
part useless. A  “ju s t” m an in  the situ a tion  of the  
petitioner, who hon estly  desired to have h is  w ife  
return to  him — w as not en tirely  w illin g  that she 
should stay  aw av— w ould  not have rem ained silen t, 
refra in in g  from  answ ering le tters from  th e w ife  
which s t ill  ind icated  a friend ly  sp irit.

If, however, som e excuse can be found for the  
silence of the husband a fter  he w as d isappointed  
w ith  respect to  the return of h is w ife  in  Septem ber, 
1913— if  that silence did not in d ica te  to th e defend-
ant that the p etition er  no longer w ished to have  
an yth in g  to do w ith  her— I think it  is  p la in  th a t  
the coarse and offensive le tter  from  th e petitioner  
to  the defendant, w ritten  F ebruary 12, 1914, d is-
closed an a ttitu d e  of m ind tow ard the defendant

10
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w hich rendered the continuance thereafter of deser-
tion  by her no longer obstinate. The defendant, I 
think, had a r igh t to in fer  from  th is le tter  th a t the  
p etition er  did not desire her to  return to  h is  home, 
but acquiesced in  her rem aining aw ay from  th a t  
home. T h is letter, i t  w ill be observed, w as w ritten  
fourteen m onths a fter  th e orig inal separation  and  

10 five m onths a fter  the reconciliation  and condona-
tion  in  the sum m er of 1913. The su it, a s w e have  
seen, w as com m enced by th e p etition er  on J a n u -
ary 23rd, 1917, and there is  no evidence o f any  
change in  the p etition er’s  a ttitu d e  tow ard h is  w ife  
a fter  he w rote the letter  of F ebruary 12th, 1914, 
un til a fter  Janu ary  23rd, 1915. There is  no sa tis -
factory  evidence of any in v ita tio n  by the petition er  
to  the defendant, h is wTife, to  return to h is hom e 
in  L ittle  F a lls  u n til w ith in  the period of tw o years  

20 preceding the com m encem ent o f th is  su it. The d i-
rect testim ony of in v ita tio n s on the part o f the  
husband to the w ife  through th ird  p arties to  return  
to  him , and her rejection of those in v ita tion s, is  
a ll confined, I th ink, to  the year 1916. W h ile  th is  
evidence, i f  true, m ight prevent the w ife  from  ob-
ta in in g  a divorce on th e  ground o f desertion , and  
m ight also prevent her from  estab lish in g  th e charge  
of abandonm ent under § 26 at any tim e prior to  
the rejection by her o f the la st in v ita tion , i t  could  

30 on ly  show th a t th e  defendant’s desertion becam e 
obstinate from  th e date w hen the first in v ita tio n  
w as tran sm itted  to  her. O f course, th e  orig inal 
in v ita tion  of the p etition er  to  the defendant estab-
lished, I  tiling , beyond question  by the testim on y  
of Mr. S tan ley , and the defendant’s rejection  o f  
th at in v ita tion  w h ile  cogent as evidence in  the case, 
cannot characterize as obstin ate  th e period of de-
sertion  upon w hich a decree on behalf o f the p e ti-
tioner m ust rest. The p etition er’s p etition  charges  

40 th e  defendant w ith  w ilfu l, continued and obstinate
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desertion ever sin ce  th e 10th day of Decem ber, 1912, 
but it  isi m anifest that the com plete condonation  
w hich both p arties concede occurred in  the sum -
m er of 1913 m akes a ll th e prior separations o f th e  
parties valuab le m erely as evidence o f character  
and d isp osition  and tendency in  the ligh t of w hich  
the character o f the separation  a fter  th a t condona-
tion  m ay be determ ined. j q

3. A  decree w ill be advised d ism issin g  both the  
orig inal p etition  and th e cross-petition.
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M ay 22, 1917, an am ended answ er, denyin g deser-
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etc. ). An am ended answ er to  the cross p etition  w as 
d u ly  filed, denying the a llega tion s thereof (Case, 
p. 22, e tc .) . The cause w as heard by Vice-C han-
cellor Stevenson, w ho advised the final decree above 
m entioned, d ism issin g  both the orig inal p etition  
and the cross p etition  (C ase, p. 239, lin es 3 -10). 
The defendant has taken no appeal from  the d is-
m issal of her cross petition .

Specifications of Grounds of A ppeal.

1. The decree is  erroneous in  th at it  adjudges 
that petitioner-appellant w as not en titled  to a d i-
vorce from  defendant-respondent.

2. The decree is  erroneous because it  did not find 
and adjudge th at the several a llega tion s of the p e ti-
tioner’s p etition  had been proved, and that the de-
fendant-respondent had been g u ilty  of w ilfu l, con-
tinued  and obstinate desertion for th e term  alleged  
in  th e petition , and in  th at it  did not decree that  
petition er-app ellan t be divorced from  defendant- 
respondent.

A rgu m en t.

The opinion o f the V ice-C hancellor is  divided in to  
tw o parts, the first o f w hich d ea ls at great length  
w ith  the case m ade by the defendant on her cross 

.p e t it io n ;  the second, w hich is  extrem ely brief, is  
concerned w ith  the case o f  the p etition er  upon the  
orig inal petition . The V ice-C hancellor seem s to  
have arrived at the conclusion  th at th e orig inal 
p etition  should be dism issed , first, because o f a  su p-
posed condonation on the part o f th e  p etition er  in  
Septem ber, 1913, a t B ridgeport, C onnecticut, and, 
secondly, because o f h is  fin d in g  th a t tike defendant



w as not gu ilty  o f obstinate, continued and w ilfu l 
desertion for a n y  p er io d  o f tw o years prior to the  
tiling of the original petition . B oth of these con-
clu sions of the V ice-C hancellor we th ink  errone-
ous; and those conclu sions w ill furnish  the m ain  
headings of our argum ent.

There are certain  undisputed  fa cts  w hich have 
an im portant bearing on both p o in ts and w hich we  
proceed to  poin t out at once.

The parties were m arried in  October, 1904 ( Case, 
p. 2, lin es 9-10). B oth parties had been previously  
m arried; the petition er w as a w idow er at th e tim e  
of his m arriage w ith  defendant, and th e defendant 
w as then a divorcee ( Case, p. 2, lin es 20-30). U pon  
their m arriage, the p arties lived  in  B rooklyn  u n til 
M ay, 1906, w hen they rem oved to  L ittle  F a lls , N . J. 
(Case, p. 2, lin es 30-34). The p etition er has ever 
since resided there (C ase, p. 1, lin es 33-34). W ith  
the exception  of tw o periods o f tem porary separa-
tion , th e defendant lived there w ith  the petition er  
u n til D ecem ber 10, 1912, w hen she le ft  h is home, 
to  w hich she has never sin ce returned (C ase, p. 3, 
lin es 13-14). B etw een  M ay, 1906, and Decem ber  
10, 1912,. defendant tw ice le ft  th e petitioner, once 
in  1906, for a day or tw o only (C ase, p. 3, lin e  17, 
e tc .), and again  in  1908 for over tw o m onths ( Case, 
p. 3, lin es 22-28).

In  both instan ces, the p etition er  took the affirm-
ative step, resu ltin g  in  reunion. In  the first in -
stance, he gave her a check for $200, w ith ou t w hich  
she w ou ld  not return to  him  (C ase, p. 3, lin es 28- 
3 2 ). In  th e in stan ce  o f 1908, he found her in  
B rooklyn, and by p ersistin g  finally  induced her to  
return to h im ; it  required several v is its  on h is part 
to  achieve th at resu lt (C ase, p. 3, line 33, etc., and  
p. 4, lin es  1-11). T hese facts w ere challenged  
neither by th e defendant nor by anyone on her be-
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half. H o p did she attem pt to  ju stify  the leav ing  
o f petition er on either o f these occasions.

W e th ink these tem porary separations to  he of 
im portance, p artly  as exp lanatory of the conduct 
of the p etition er  after the final separation of D e -
cem ber 1 0 ,1912 , and p artly  as affecting the m easure  
of his duty to  take steps to effect a subsequent 
reconciliation .

The V ice-C hancellor found as a fact th at the  
separation o f Decem ber 10, 1912, w as entirely  u n -
justified  on the part of th e defendant. A  brief re-
view  of the testim ony w ill show h is conclusion  on 
th at poin t to  have been sound.

I t  w as conceded th a t the petition er objected to  
the ca llin g  at h is home of a certain  young m an upon  
h is step-daughter ( defendant’s daughter by a  prior  
m arriage), and it  is  adm itted that he had m ade  
know n his objections to  his w ife, and through h is  
w ife  to  h is  step-daughter (C ase, p. 4, lin e  13, etc., 
p. 5, lin e  1, and also p. 149, lin es 32-34, and p. 151, 
lin es 1-15, and bottom  of p. 151 and p. 152, lin es  1-4, 
13-17, 27-32). T h is objection w as for the protec-
tion  of h is step-daughter (Case, p. 4, la st 3 lin es  
and top of p. 5 ) ,  and afterw ards w as adm itted by  
her to  have been for her good (E x h ib it P - i,  p. 218  
of C ase).

D efen dan t and her daughter were apparently re-
sp ecting  th is  o b jectio n ; but a fter  leav in g  h is home 
in  the early  evening of Decem ber 9, 1912, petitioner  
unexpected ly returned and found the objectionable  
young m an there (C ase, p. 5, lin es  10-20).

A s to  w hat then occurred th e defendant is  
strangely  s ilen t; there is  noth ing anyw here in her 
testim on y in  regard to  the cause or the circum -
stances o f her final w ithdraw al from  p etition er’s 
hom e on th is  occasion. H er daughter (now  H elen  
N ew bauer) undoubtedly te lls  an exaggerated  story  
of w hat w as said  and done by p etition er  at that
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tim e (Case, p. 141, lin e  28, etc., and p. 142 ). H er  
version is  w h olly  u n su p p orted ; not even her 
m other, the defendant, a ttem p ts to  support it. It  
is  contradicted by the p etition er (C ase, p. 5, lin e  
27, etc., and p. 6 ) and by h is daughter, Louise H yer  
(Case, p. 67, lin e 15, etc., and p. 6 8 ).

H elen  N ew bauer’s version of the affair is  not 
only contradicted , but is  incred ib le in itse lf. She 
says that p etition er  struck her to  the floor by a blowT 
w ith  h is open hand on her shoulder (C ase, p. 154, 
lin e  30, etc., and pp. 155-157). N otw ith stan d in g  
th at she ad m its th a t th is  alleged assau lt stood  
alone, and that p etition er  had never before struck  
or offered to  strike her sin ce her childhood (C ase, 
p. 149, lin es  20 -29), she fa iled  to rec.all whether, 
w hen th is a lleged ph ysical in su lt w as offered to  her, 
she w as seated or stan ding (C ase, p. 155, lin e  31, 
etc., and p. 156, lin es 1-11). W e subm it th at i f  
it  had happened at a ll she w ould  have been in  no 
un certa in ty  as to its  deta ils.

M oreover, it  is  difficult to conceive th a t a blow  
struck  w ith  the open hand, w ith  the parties facin g  
one another, as she repeated ly describes it  (C ase, 
p. 157, lin es 4-9, e tc .), could  have had the resu lt 
of knocking her down.

I f  any such assau lt w as m ade, then w e subm it 
th at she is  discredited generally .

P etitio n er’s daughter, Louise H yer, says that 
after her fa ther had gone out again  on th is even-, 
ing, defendant and her daughter w ere in  a gay and  
iron ic mood, and danced and kissed her and said  
“they were going to  get ou t” ( Case, p. 67, lin es 28- 
3 1 ) , and th a t defendant, contrary to her jpustom, 
slep t th at n igh t in  her daughter’s room  (C ase, p. 
68, lin es 8 -15). To th e sam e effect is  the testim ony  
of defendant’s daughter (C ase, p. 144, lin es 1-12).

On the fo llow in g  m orning, p etition er got break-
fast for his daughter and h im self (C ase, p. 6, lin es
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19-30). Upon h is return to his home about noon 
of that day, h is w ife  and step-daughter, w ith  their  
clothes and household furn iture, were gone (C ase  
p. 7, lin es 1-10, and pp. 69-70).

These, then, w ere the circu m stances under which  
the defendant separated herself from  the petitioner  
on D ecem ber 10, 1912. She and her daughter had 
disobeyed the petition er in a m atter in  w hich he 
had a right to leg isla te , and she le ft  him  w ithout 
justification  or right.

H er leav ing  w as not only  unjustified , but w as ob-
stin a te ly  persisted  in. A  few  days la ter  there w as 
an accidental m eeting  between th e parties in  P a ter -
son on the s tr e e t ; M iss H yer corroborates her father  
th a t the defendant refused to  g ive them  audience  
(Case, p. 7, lin es 10-20).

A nnie H art, a  sister  of the petitioner, says that 
the defendant called  upon her in B rooklyn in the  
ehrly part of 1913 (Case, p. 81, lin es 22-25), and 
th a t upon her urging defendant to  return to her 
home defendant flatly  refused, and although asked  
for a reason gave none (Case, p. 82, lin es  10-18). 
M rs. H art says th a t a  day or tw o la ter she told  
p etition er  w hat his w ife  had said  during her call 
upon her (C ase, p. 82, lin es 18-24).

L ouise H yer says th a t she asked the defendant 
to  return to  th e petitioner, in  1913, on the street 
in  L ittle  F a lls , N. J. (C ase, p. 211, lin es 21-25, 
and a lso  p. 72, lin e  24, to  bottom  o f p a g e ). She  
says that she reported to her fa th er  how her mother- 
had received her overtures (C ase, p. 73, lin es 3-4).

In  March, 1913, defendant applied  for support to  
Mr. Stan ley , O verseer of the P oor o f L itt le  F a lls , 
iL  J . ( Case, p. 8, lin es  4-18). A t th is tim e p e ti-
tioner had sent for h is brother-in-law, Joseph H art, 
w ho w as friend ly  to  both parties, and asked him to  
sm ooth out h is affairs w ith  his w ife  (Case, p. 8, 
lin es 12-28, and a lso  p. 54, lin es 19-30). Mr. H art
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accom panied Mr. S tan ley  to  the then home of the  
defendant; the petition er w as sent for on the su g-
gestion  of Mr. S tan ley  or Mr. H art, a fter defendant 
had already to ld  Mr. H art, “I w ill never go  back  
to  him ” (C ase, p. 55, lin es 33-34). U pon h is ar-
rival, p etition er  undertook to  persuade h is w ife  to  
reunite w ith  h im ; he testifies ( Case, p. 9, lin e  25, 
e tc .) , “I told her I had a  good hom e there yet, 
and w hy don’t  she come back home. She re fu sed ; 
she w ould not lis ten  to  it  a t a l l ; a ll she w anted  
w a s support.” Mr. S tan ley  says (C ase, p. 6Q, lin e  4, 
etc .) th a t p etition er said  to his w ife, “N ow , Sophie, 
you  have le ft  me before, w hy don’t you  come back?” 
“ She m ade a rem ark th a t she w ould never come 
back to  him .” Mr. H art says (Case, p. 57, lin es  
9-19) that, in  rep ly  to petition er’s request that she 
come back to  him , she said that she “w ould  not 
go back under no circum stances.”

N oth in g  cam e out of th is effort but an arrange-
m ent m ade a t the office of her a ttorn eys th a t th e  
p etition er  should contrib ute $6 a w eek tow ard the  
support of h is w ife  (C ase, p. 61, lin es  10-30).

W ith ou t notice to  petitioner, defendant rem oved  
to  M ilford Beach, C onnecticut, about Ju n e  1, 1913, 
but first learned of her change of residence by a  
le tter  from  her in stru ctin g  him  where to  send her  
checks for her support (C ase, p. 10, lin es 1-20).

A bout th e 4th of J u ly  o f th a t year p etition er  
m ade another u n su ccessfu l effort to  induce the re-
turn of h is  w ife ; w ith  h is daughter, Louise, he 
m otored to  C onnecticut and invited  his w ife  to  go  
w ith  them  to N ew  H aven, where they a ll stayed  to -
gether for a day or tw o (C ase, p, 10, line 27, etc., 
and p. 11, lin es 1 -10). H e asked her to  come back 
to  him , and she replied by ask ing him  to  go up to  
B ridgeport to  l iv e ; he to ld  her that he had a life  
job at the bank in  L ittle  F a lls , and she rejoined  
that she “didn’t care about com ing back to  L ittle
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P a lls .” H e says th at he spoke to her repeatedly  
on the subject (C ase, p. 11, lin es 18-21). T h is is 
not denied by defendant.

P etition er  com m unicated to  h is daughter, Louise, 
the object o f th is  C onnecticut trip  and asked her 
to  aid  him  (C ase, p. 73, lin es 10-20). L ouise te s t i-
fies th a t she asked the defendant to  go  back w ith  
them , and that she said, “N o, she w ould  not, she  
did not care for L itt le  F a lls , and she w ould not 
com e back” (Case, p. 73, lin es  25-30). T h is te s ti-
m ony th e  defendant does not deny.

I t  appears to  us to  be incontestab le  that the  
above review  o f the evidence show s that from  D e-
cem ber 10, 1912, to  the m idsum m er o f 1913, the  
husband w as anxious at a ll tim es th at h is w ife  
should  return to him , and th at the w ife  continu- 
ously, w ith  obstinate persistency, refused to return.

The foregoing is  the h istory  of the case down to  
a poin t where the V ice-C hancellor finds that, at a 
subsequent m eeting of th e parties a t B ridgeport, 
C onnecticut, in  Septem ber, 1913, the p etition er  
condoned the m atrim onial offense o f desertion.

I .

W e contend th a t there was no condo-
nation, in  law, on the p art of th e p eti-
tion er in  Septem ber, 1913, at B rid ge -
port, C onnecticut.

W hat is  the evidence as to  w hat took p lace a t  
th a t tim e?

In  the early fa ll o f 1913, p etition er learned th at 
his w ife  had changed her residence from  the sum -
m er resort at M ilford B each to  the C ity of B rid ge-
port, C onnecticut (C ase, p. 11, lin es 21-28). In  
Septem ber, he v isited  her there “to  see w hat I  could



do to  get her back again ” (C ase, p. 11, lin e  3 0 ) ,  
H e had w ritten  her th at he w ould  like to  com e up 
there, and she w rote him  d irection s for going  
(C ase, p. 12, lin es 9-13). “I m et her in  her flat in  
B ridgeport on a  Saturday afternoon”' (C ase, p. 12, 
lin es 21-30). H e  says, “I  to ld  her, ‘W h at is  the 
good of liv in g  up here, why didn’t  you com e back 
to  L ittle  F a lls  and live  there?’ and she sa id  she  
w ou ld  com e back, an d , of course, I  took  i t  fo r  
g ra n ted  she w o u ld  com e back, an d  she asked  m e to  
s ta g  over n ig h t an d  com e back n ex t dag, so I  s ta g ed  
th ere  th a t n ig h t u n til  th e  n ex t dag”  (Case, p. 12, 
lin e  33, etc., and p. 13, lin es 1 -12). A s to  th e tim e  
of her return, she said  th at “she w ould come back 
the n ext Sunday afternoon, when I  w a s going  
hom e” (Case, p. 13, lin es 20-23), and that she w ould  
go back w ith  me (C ase, p. 13, lin es 24-25). A n  
arrangem ent w as made for the d isposition  of her  
furn iture, w hich w as to  be le ft  w ith  her daughter  
(C ase, p. 13, lin es 26-35). On Sunday, a fter  
dinner, they were alone for about tw o hours, when  
she changed th e program m e. In  p etition er’s words, 
“S h e changed her m in d  an d  w a n ted  a couple of dags  
to  p ack  u p ;  I  to ld  her there w as noth ing to pack  
up, and she says she w anted  a couple of days’ tim e, 
and I w ent hom e w ithout her” (C ase, p. 14, lin es  
3-8). She did not return to  L ittle  F a lls  “in  tw o  or  
three days” or at a ll (C ase, p. 14, lin es 16-19). H e  
did not hear from  her again  u n til he “received a  
le tter  and sh e stated  th a t she w anted m oney. I 
should send her m oney up  there, th a t she did not 
care to  come back to L ittle  F a lls , or d idn’t  care 
about liv in g  in  L ittle  F a lls ” (C ase, p. 14, lin e  20, 
e tc .).

A lthough the defendant w as sw orn in  her own  
behalf and alluded  to  th is  B ridgeport trip , sayin g  
th at her husband had “a p leasan t v is it” (Case, p. 
165, lin es 3 -4 ), shei d id  n o t deng th a t she had prom -

t I
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ised  on S a tu rd a y  to  re tu rn  to  L i t t le  F a lls , N . J  
w ith  h im  on S u n d a y  an d  h ad  d isa p p o in ted  h im  a t  
th e  la s t m om ent.

On the other hand, the circum stances pow erfully  
corroborate h is story.

In  F o o te  v. F oote , 65 A tl . ,  p. 205, it  w as decided  
by th is  C ourt th a t:

“U nder the sta tu te  requiring corrobora-
tive  evidence o f desertion in  order to  obtain  
a divorce, testim on y o f other w itn esses is  not 
required; but i t  is  sufficient i f  the circum -
stances, as show n by the expressions and con-
duct o f th e defendant, together w ith  the le t-
ters o f the parties, corroborate the te s ti-
m ony of the com plainant.”

I f  the p etition er’s  object in  v is itin g  h is  w ife  on 
th is  occasion w as not to  w in  her back, w hat p ossi-
ble object cou ld  have induced him  to m ake the trip?  
The harm onious testim on y o f h is daughter, h is  
sister, h is brother-in-law  and of the O verseer o f the  
P oor o f L ittle  F a lls  show that, throughout th is  
period, the p etition er  had tried  to  persuade his w ife  
to  resum e residence w ith  h im ; th is  evidence is  con-
trad icted  by no one, not even by the defendant her-
self.

M oreover, tw o o f her le tters furnish  som e cor-
roboration o f h is report o f  the object and in cid en ts  
of th is trip. W e refer to E xh ib it P-4 (Case, p. 219, 
lin e  23, etc., and p, 220, lin es 1 -20), end in g w ith  her 
postscrip t, “H ope you ’re not angry at an yth in g” ; 
and E xh ib it P-2 ( Case, p. 219, lin es 1 -19), in  w hich  
she says, “H ope you are not angry any m ore,” w hich  
le tter  w as w ritten  about M ay 1 1 ,1 9 1 4  (Case, p. 184 
lin e  30, e tc .; pp. 185, 186 and 187, lin es 1-15).

D efen d an t w as exam ined a t length  as to w hat she 
had in  m ind in  w ritin g , “H ope you’re not angry at
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an yth in g ,” in  her letter  o f N ovem ber 5, 1913, and, 
“H ope you  are not angry any m ore,” in  her letter  
of M ay, 1914. H er first su ggestion  a s to the cause  
of h is anger w as som ething about her g iv in g  her 
m other $5 a, m onth (C a se ,p . 187, lin es 27-3G). U pon  
the fact being called  to her a tten tion  that the on ly  
reference ever m ade by him  to  her g iv in g  m oney to  
her m other is found in  his le tter  to  her of February  
12, 1914, E xh ib it D -5 (Case, p. 224, lin e  30, e tc .) ,  
she w ithdrew  her form er and on ly  su ggestion  as to  
the cause of h is anger ( Case, p. 189, lin es 3 -20). She  
says th a t betw een his B ridgeport trip  o f Septem ber,
1913, and the fo llow in g  M ay, he w rote her tw ice  
only, first on Septem ber 30 ,1913 , E xh ib it D-6 ( Case, 
p. 226, lin es 1 -20), and the other on February 12,
1914, E x h ib it D-5 ( Case, p. 2 2 4 ). H e exp la in s w hy  
h is correspondence w ith  her- practica lly  ceased after  
th is B ridgeport t r ip ; the exp lanation  she first ven-
tured she sh ortly  w ithdrew , as w e have seen, and  
offered no other.

K eep ing in  m ind h is repeated in v ita tion s and e f-
forts hereinabove pointed  out, on w hat reasonable  
theory can h is sudden silen ce  a fter  h is  B ridgeport 
tr ip  be accounted for, if  h is  own story be rejected  
th a t he had been “fooled” by his w ife, “by te llin g  
me she w ould  come back and m aking m e stay  there  
over n igh t and n ext day, and n ot com ing w ith  m e” 
( Case, p. 15,. lin e  28, e tc .).

The w ife ’s uncontradicted  assurance to  her hu s-
band in  B ridgeport, Conn., in  Septem ber, 1913, that 
she w ou ld  com e hom e wfith petitioner, connected  
w ith  her request a t th a t tim e that he stay  over n igh t 
and they w ould return togeth er th e next day, above 
set forth , w as purposely a delusion  and snare to  her  
husband, w as prom pted by hypocrisy and deceit on 
her part, by a feigned repentance, and for the ev i-
dent purpose of foo lin g  him, and, in law , ind ucin g  
him  to  stay  w ith  her th a t n igh t by fraud.
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Condonation cannot be effected in th is way.

14 Gyc., p. 637.

“C ondonation in  the law  of d ivorce is  the  
forgiveness o f an antecedent m atrim onial 
offense on con d ition  th a t i t  sh a ll n o t be re-
p ea ted , an d  th a t th e  offender sh a ll th erea fte r  
tr e a t  th e  in ju red  p a r ty  w ith  con jugal k in d -
ness. S o  long as th e  offender com plies w ith  
the con d ition  th ere  can be n o  d ivorce, bu t a  
breach of th e con d itio n  w orks a  r e v iv a l of 
th e orig in a l offense an d  a llo w s a d ivorce  
th erefor.”

“ C ondonation  to  be effectual, m u st be th e  
v o lu n ta ry  a c t of th e  in ju red  p a r ty , an d  n o t 
in du ced  b y  fra u d , force, or fear.”

B ish o p  on M arriage , D ivo rce  and S ep a ra -
tio n , V ol. 2, paragraph 269.

“C ondonation is  the rem ission, by one o f  
the m arried parties, of an offense w hich he 
know s the other has com m itted aga in st the  
m arriage, on th e ' co n d itio n  of being con tin u -
a lly  a f te rw a rd  tr e a te d  b y  th e  o th er  w ith  con-
ju g a l k in dn ess— resu ltin g  in  th e ru le  th a t  
w h ile  th e  con d itio n  rem ain s u n broken  th ere  
can be no d ivorce, b u t a  breach of i t  rev ives  
th e o rig in a l rem edy.”

Idem ., paragraph 308:

“A ll condonation, especia lly  th e im plied, is  
upon the condition  both th a t the offence sh a ll 
not be repeated, and lik ew ise  th a t continu-
a lly  afterw ard th e party  forgiven shall treat 
th e other w ith  conjugal k indness, w here-
upon a breach of the condition  revives the  
original r igh t o f divorce.”
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*m., paragraph 309 :

“W hy? Though in  some degree th is  doc-
trine is  techn ical, there are p la in ly  for it  v a -
rious reasons. One is  th a t th e  condoning  
p a r ty  a lm o st c e r ta in ly  proceeded  on th e  as-
suran ces from  th e o th er, o r  a belief o th er  - 
w ise  in du ced , of repen tan ce. Then if  th e  
la tte r ’s  con du ct sh ow s th a t th e repenta/nee  
w as e ith er  feigned: or in effec tu a l, th e  con-
don a tion  w a s  a  re su lt of fra u d  or m ista k e—  
tw o  im p ed im en ts  e ith er  of w hich , on  w e ll 
recogn ized  p r in c ip le s  o f law , in va lid a te  
every  u n dertak in g . S o  lik ew ise  is  the law  
of executive pardon; a pardon procured by 
fraud is  void, and any suppression  of m a-
teria l fa c ts  is deemed a fraud. A n o th er  rea-
son  is  th a t th e  law , like h im  from  w hom  i t  
p r im a r ily  proceeds, loves c o n tr itio n  an d  
re fo rm a tio n , a/nd h a tes h yp o cr isy  an d  deceit. 
A nd the conditional condonation, whereby  
one m ay safely  forgive, being rem itted to his 
orig ina l rights, if  th e apparent repentance  
tu rn s o u t to  have been fa lse, is  the la w ’s  ex -
pression  o f th is, i t s  com bined love and hate. 
B u t for th is  doctrine, a husband seeing tears  
of a delinquent w ife, and not know ing  
w hether the sorrow  w hich produced them  
w a s for her sin  or for it s  discovery, w ou ld  be 
com pelled in se lf  protection  to refer i t  to  the  
la tter , and w ithh old  forgiveness, though in  
tru th  there w as repentance, to  th e  overthrow  
of the high policy  o f the la w .”

W e have found neither in the tex t books nor the  
reports a sin g le  in stan ce in  which, by m eans of the  
w ife ’s fraud and im position  upon the husband, he  
has been induced to  resum e the m arital relation  for
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a so litary  n igh t only, where h is a ct has been held  
to  am ount to condonation.

Furtherm ore, the defendant’s consistent a ttitu d e  
of refusal to y ie ld  to  th e p etition er’s in v ita tio n s and  
entreaties w as not only unbroken by the episode of 
Septem ber, 1913; but sin ce  that tim e she has been  
g u ilty  o f  w ilfu l, continued and obstin ate desertion  
for the sta tu tory  period prior to  the filing  of the  
p etition er’s petition . This brings us to  our second  
point.

II.

W e contend th a t the defen dant was 
g u ilty  of obstinate, continued and w il-
fu l  desertion fo r the sta tu to ry  period.

Conceding for th e purpose o f the argum ent th a t  
the V ice  C hancellor’s  v iew  is  correct in  regard to  
th e a lleged  condonation  in  Septem ber, 1913, the  
defendant is  s t il l  gu ilty  o f sta tu tory  desertion.

I t  is  need less to  restate  here the evidence exh ib it-
in g  the defendant’s  sta te  o f m ind from  D ecem ber  
10, 1912, to  the B ridgeport incid en t of Septem ber, 
1913. I t  abundantly show s, however, that she stu b -
bornly resisted  every attem p t to  induce her to  re-
sum e m arita l rela tion s w ith  the petitioner. I t  a lso  
show s that she duped him  in Septem ber, 1913.

In  the face o f th a t evidence, and in  consideration  
also  of the fact th at the defendant w as then no tem -
peram ental youn g w ife, y ie ld in g  to  th e im pu lse of 
som e w ild  m om ent, but a m iddle-aged m atron dou-
bly schooled by tw o experiences in  the field of 
m atrim ony, and that tw o  apparently  causeless sepa-
rations had already been brought about by her, and  
th a t she le ft  her husband’s hom e in Decem ber, 1912, 
w ithout any sufficient justification , w e think th at he
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w as discharged in  law  from  m aking any further  
overtures to  her w hatever.

In  P u rn e ll  v. P u rn e ll, 70 A tl . ,  p. 187, th is  C ourt 
said  :

“W here a  husband has, by h is conduct to -
w ard h is  w ife, contributed  in  any degree to  
her orig inal desertion, he m ust m ake such  
advances or concessions to th e w ife  a s  m ay  
be reasonable to  induce her to return to  him  ; 
but, where i t  is  m an ifest from  the circum -
stances under w hich th e desertion took  
place, or from  the w ife ’s tem per and d ispo-
sition , th at an hon est effort on the husband’s 
part to  term inate th e separation  w ill be u n -
availin g , or i f  successfu l in  bringing the de-
sertion  to  an end, w ould be so only  tem po-
rarily , the duty of m aking advances or con -
cessions does not ex is t.”

A gain  in  R o g ers  v. R o g ers , 86 A tl., 938, th is  C ourt 
again  sa id :

“The learned V ice  C hancellor in  the court 
below  la y s considerable stress upon the  
w an t of proper approaches by th e husband  
to  the w ife  and the absence o f sin cere effort 
on his part to  induce a reconcilia tion  and  
her return. W e, however, th in k  th at the  
case fa lls  w ith in  that c la ss  o f adjudicated  
cases w hich excuse the husband from  m aking  
an effort in  the d irection  ju st m entioned, her 
actu al desertion of her husband, the im po-
sition  of un law fu l and unreasonable cond i-
tio n s before she w ould  return, her rem oving  
her furn iture and belongings from  h is house, 
in  h is absence, bring ing  a su it for alim ony  
sh ortly  a fter her separation— th at any over-
tures or efforts made by her husband to  in -
duce her to return w ould  have been entirely  
fu tile .”
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The elem ents in  the case la st quoted are parallel 
by the elem ents in  the case at bar. H ere, too, the  
w ife  actu a lly  deserted her husband; here, too, she 
im posed un law fu l and unreasonable conditions be-
fore she w ould  rejoin him  (nam ely , th at heushould  
m ove from  L ittle  P a lls  and h is fixed p osition  in  a  
bank there to  a sum m er resort on the C onnecticut 
seacoast) ; here, too, she rem oved her fu rn itu re  and  
belongings from  h is house, in  h is  absence ; here, too, 
she took steps of a  legal nature to  enforce contribu-
tio n s from  him  to  her support ( by her resort to the  
L ittle  P a lls  Overseer of th e P o o r).

N evertheless, although, as w e think, under no  
lega l duty to  pursue her further, he m ade, as the  
evidence convincin gly  show s, yet other efforts to  
induce her return. W ith in  the first three m onths  
after the B ridgeport trip  he fe lt  that there w as no  
use of m aking further effort; w hen asked if  he 
thought during th a t period that there w as s till  hope, 
he answ ered, “N ot a fter  she had fooled  me that 
nigh t, I  d idn’t th ink  so” (Case, p. 16, lin es  8 -21). 
A fterw ards, however, he asked a m utual friend, 
Mr. K ram er, o f L itt le  F a lls , and h is  daughter, to  
speak to  her ( Case, p. 16, lin es 1-3 ). H e  says, w hen  
asked w hy he chose Mr. K ram er as h is spokesm an, 
“B ecau se  he w as very friend ly  w ith  her and she  
w as v is itin g  in  h is house a ll th e tim e and I thoughto
it  w as a good chance for him  to  speak to  her” ( Case, 
p. 17, lin es 20-25). H e asked Mr. K ram er “To see 

\  w hat he could do to get her back,” and asked him  
on tw o occasions ( Case, p. 17, bottom  o f page, and  
p. 1 8 ). Mr. K ram er reported back that she told  
him  “She w ould not have an yth in g  to  do w ith  L ittle  
F a lls , that she w ould not have an yth in g  to  do w ith  
the people in  it, th at they were all hypocrites, and 
no good, church-goers, and she d idn’t w an t to come 
back and liv e  in  L itt le  F a lls” (Case, p. 18, lin es 16- 
23 ). Mr. K ram er corroborates th is  evidence ( Case
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p. 85, and a lso  p. 84, lin e  18, e tc .) . H e  adds th a t  
he reported, to  th e petition er w h at the defendant 
sa id  to  him  ( Case, p. 85, lin e  30, e tc .) . F a ilin g  on 
the first occasion, he says that the p etition er  to ld  
him, “Try her again , ta lk  to  her aga in ” (C ase, p. 
85, lin es 30-33). A nna K eind , a  s ister  of Mr. 
K ram er, called  as a  w itn ess for th e defendant, cor-
roborates Mr. K ram er. She says th at she heard her  
brother te ll her “M any tim es, I  do not know how  
m any tim es” th a t she should  go back to her hu s-
band, and th a t the defendant replied, “She sa id  she 
w ould  not go to  L ittle  F a lls  w ith  him , th at is  w hat 
she sa id ” (Case, p. 125, lin es 18-28).

E ven a fter  th ese repulses, th e petition er did not 
abandon a ll effort. In  the sum m er o f 1916, L ouise  
H yer happened to  observe th at the defendant w as  
em ployed at the Y. W . O. A . in P aterson  (C ase, p. 
73, lin e  30, e tc .) , and reported the fa ct to  the p e ti-
tioner, w ho told  her to go  back to th e Y. W . C. A. 
and te ll h is w ife  th at he did n ot care to  have her  
w orking there, “That there w as a n ice hom e w a itin g  
for her in  L itt le  F a lls , and he asked m e to  go up 
and try to  get her back” (C ase, p. 74, lin es 13-25). 
D efen d an t’s  answ er to  the g ir l’s  approaches was, 
“She said  she w ould  n ot go  back to  h im ; sh e  sa id  
she had spoken m any tim es to  me and not to speak  
to  her about it again , th a t she w ou ld  not go  back to  
him  a t L ittle  F a lls ” (C ase, p. 74, lin es  27-35).

T h is a ttitu d e  o f  th e defendant tow ard a  recon cili-
ation  w ith  her husband, as reported by a ll these  
w itnesses, is  corroborated by her own le tters  to  her  
husband. U n til she consu lted  counsel (her present 
so lic ito r ), her le tters  contained no su ggestion  of a  
reunion; th e ir  th em e is  m oney.

There are tw o  c la im s in  th e  defen dan t’s case  
w hich m ay require som e notice. The one is  that 
she w a s con ten t to  liv e  apart from  her husband  
under h is a lleged prom ise th a t “W e w ould  keep
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separated about tw o years and then, a fter  the g ir ls  
got m arried, he w o u ld  g ive  u p  his p o s itio n  in  th e  
hank  and se ll the house, and build  a  bungalow  some 
place e lse” (C ase, p. 175, lin es 28-36). T h is ar-
rangem ent she a lleges w as m ade in  the spring of 
1913, prior to her rem oval to M idland Beach.

This story  is  en tirely  uncorroborated; and, on 
cross-exam ination, she conceded that she never a l-
luded in  any of her le tters to  the bungalow  pro-
gram m e (Case, p. 203, lin es 15-20). E ven a fter  her 
ow n daughter (w ho w as one o f the g ir ls  to  be m ar-
ried) w as m arried in  the early part o f 1914, she  
seem s not to  have w ritten  to him  any rem inder of 
th is a lleged  prom ise.

She appears not to  have m entioned it  to  Mr. 
K ram er or to  any other person approaching her on 
her husband’s behalf.

In  answ er to a question by th e V ice Chancellor, 
the petition er showed the slepd er foundation  on 
w hich th is  bungalow  story rests. H e  said, “I to ld  
her w hen w e w ere— the second tim e she cam e back  
I said one day, the house w a s  too big  a  p lace , an d  
w e  w ou ld  have a  sm a ll bu n galow  fo r  th e  tw o  of us. 
T hat w as in 1908, w hen I took her back th e second  
tim e” (C ase, p. 44, lin e  28 to bottom  o f p a g e ).

I t  is  hardly  conceivable that she w ould have been 
satisfied  w ith  an arrangem ent so indefinite a s to  
tim e. W hen being cross-exam ined as to  such an  
ind efin ite  a lleged arrangem ent and being shown  
that it  m ight be ten years u n til the g ir ls  w ere m ar-
ried, she first c lin g s to  her story; she says, “I u n -
derstood th a t w e w ere to keep apart tw o  years or  
u n til the g ir ls  got m arried.” She afterw ards sh ifts  
her position  by saying, “W ell, to  keep apart tw o  
years w hether they were m arried or not, then” 
(Case, p. 196, lin es 1-20).

N o t on ly  d id  th e absurdity of such a proposition  
cause defendant to  sh ift  her ground on cross-
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exam ination  and change her story, but it s  absurd-
ity  is  further show n and the entire story  r e fu te d ; 
first, by the fact th a t w hen she w as im portuned by 
different m utual friend s o f herself and husband, at 
different tim es, to  return and liv e  w ith  him , she  
never even in tim ated  to  them  or any one of them  
that she had such an arrangem ent w ith  her husband  
and could not return to  h im ; secondly, by the fact  
th a t her husband w as endeavoring and w ish in g  a l-
w ays th at she w ould  im m ediately  return to him  
and reside in h is home in L ittle  F a l l s ; and, th ird ly , 
by the fact th a t such an a lleged arrangem ent con-
tained the abandonm ent by the husband, a  m an  
w ell along in  years, o f a  life  p osition  in th e bank at 
L ittle  F a lls . The story is  w ith ou t any corrobora-
tion  w hatsoever, is  u tterly  in con sisten t w ith  both  
p etition er’s and defendant’s conduct, and seem s to  
have had its  birth at the tim e defendant’s  so licitor  
cla im s he com posed h is rem arkable letter  addressed  
to  p etition er  as o f date o f Janu ary  7, 1917. W e  
refer to  E xh ib it D -l, Case, p. 220.

W e w ill now  consider th a t le tter  and th e said  
so lic ito r ’s testim ony in  the case, in  the ligh t o f the  
conduct of defendant tow ard petition er ju st before 
she consu lted  counsel.

In  Decem ber, 1914, or January, 1915, she had  
com e on from  B rid gep ort to P aterson  (C ase, p. 
196, lin e 30, e tc .) . H er object in  com ing to P a ter -
son w as to  see about “ Som e back support” (C ase, 
p. 197, lin es  4 -5). She subsequently  estab lished  her  
residence in  P aterson , but not u n til after her first 
in terv iew  w ith  her present counsel (C ase, p. 203, 
lin es 1-3). On com ing to P aterson , she first ta lked  
w ith  the counsel for L ittle  F a lls  Tow nship, who  
sent her to  a. J u stice  o f the P eace  by the nam e of 
K eys (C ase, p. 197, lin es  16-20). She w as in  P a ter -
son “A  day or tw o ” before she w en t to Jud ge K eys’ 
office (C ase, p. 197, lin es 14-17). She kept aw ay
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of p a g e ). J u stice  K eys issu ed  a w arrant for the 
p etition er  on  h is w ife ’s com plaint in  the la tter  part 
of Decem ber, 1914 (C ase, p. 28, lin e  20 to  bottom  
of page and top o f p. 2 9 ) . The object of that 
w arrant was, o f course, as defendant’s present coun-
se l testified , “To try  to have him  in d icted ” (Case; 
p. 102, l in es  23-27).

T his w as the s itu a tion  when John F . K err (d e-
fen d an t’s present counsel) says he w rote to p eti-
tioner the letter  m arked D -l ( Case, p. 220, e tc .). 
i P etitio n er  denies that he ever received such a le t-
ter (Case, p. 23, lin es 13-18). H e says that he did  
receive a letter  n o tify in g  him  th a t his w ife w ould  
have him locked up (C ase, p. 23, lin es 26-32).

I f  John F . K err did, in fact, send to  petition er  
the orig ina l o f D - l  (C ase, p. 2 2 0 ), it  is  apparent 
th a t it  w as w ritten  w ith  a  design o f bu ild in g up a 
case in  her favor, where none before existed . So  
fa r  a s it a ttem pts to  recite  the h istory  o f the sepa-
ration  o f  the parties, i t  is  w holly  untrue. N o tw ith -
stan d in g  that it  is  a lleged in it s  opening sentence  
th a t the defendant “h as retained m e in  th e  f ir s t  
in sta n ce  for an endeavor to bring about a consum -
m ation  o f the agreem ent m ade by you and your  
w ife  to  resum e m arital rela tion s,” there is  no fu r-
ther reference in  it to  any  such agreem ent. It con-
ta in s  som e evidence th at he w as not, in fact, re-
tained for any such purpose at all. H e says therein  
(C ase, p. 222, lin es 17-21), “I t  should  not be neces- 
sary, I th ink, to  undertake any legal proceedings.
I  fo r  one w o u ld  n o t en terta in  the idea o f any legal 
proceedings in  regard to  the affairs o f you and Mrs. 
H yer, un less it  is  made a necessity  by either your or 
her  actions.”

P etition er , w ith  h is brother-in-law, Mr. H art, 
called  a few  days la ter  at Ju d ge  K err’s  office. The 
p etition er  sa y s  th a t Jud ge K err did not ask him,



when there, to reunite with his wife (Case, p. 27, 
lines 36-37 and top of 28).

While Judge Kerr first undertakes to say that 
he had a half an hour’s interview with the petitioner 
and Mr. Hart on this occasion, in which he tried to 
effect a reconciliation between the parties, and they 
opposed it, he subsequently admitted, in effect, that 
without first learning the date of their call upon 
him, he would recollect the theme of the interview 
(Case, p. 103, lines 30 to bottom of page and p. 
104, lines 1-4). This testimony, it will be noted, was 
in answer to the following question, “Was not the 
.main topic of conversation between you on that oc-
casion, the topic of the support of Mrs. Hyer by 
her hushand?”

It is conceded that there was no other interview 
between Judge Kerr and the petitioner. If, with-
out having the date of it precisely fixed for him, he 
could not recall, as he himself said, whether the 
theme of that interview was not the wife’s support 
by the husband, what weight may be given to his 
story that the whole interview was devoted to an 
unsuccessful effort on his part to get the parties to-
gether again?

In that part of the Vice Chancellor’s opinion 
which deals with the case made by the petitioner, 
he dwells upon a letter, Exhibit D-5 (Case, p. 224), 
dated February 12, 1914, written by petitioner to 
defendant. The cause of his exasperation at the 
time of the composition of that letter is evident 
from the content thereof. When shown the letter, 
he said that he represented his temporary and not 
his real feeling toward his wife (Case, p. 51, lines 
1-5). In view of the testimony of his daughter, 
Louise, and of Mr. Kramer and his sister, Miss 
Keind, as to his subsequent efforts through them 
to win his wife back, it must be true that this letter 
expressed, only a passing mood; and it must be
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equally true that that fact was brought home to the 
defendant.

We think that the body of the evidence shows that 
the petitioner exerted himself to induce the return 
of the defendant when the law did not cast upon 
him any such obligation; that he renewed and con-
tinued such efforts long after a reasonably hopeful 
man would have abandoned all hope of success; and 
that from the 10th day of December, 1912, to Janu-
ary, 1917, when the petition was filed in this suit, 
the wife never had anything in view but the secur-
ing of money from her husband, and that she has 
been guilty throughout all that period of the statu-
tory offense of wilful, continued and obstinate 
desertion.

We respectfully submit that the decree of the 
Court of Chancery should be reversed.

ADDISON P. ROSENKRANS, 
Solicitor for and of counsel 

with Petitioner-Appellant.
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