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CHAPTER 2
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Authority

NJS.A. 2C:51-2, 11A:1-2(e), 11A:2-6, 11A:2-11(h), 11A:2-13
et seq., 11A:4-15(c), 11A:8—4 and 52:14B-10(c).

Source and Effective Date

R.1992 d.414, effective September 22, 1992.
See: 24 N.J.R. 2491(a), 24 N.J.R. 3716(a).

Executive Order No. 66(1978) Expiration Date

Chapter 2, Appeals, Discipline and Separations, expires on Septem-
ber 22, 1997.

Chapter Historical Note

Chapter 2, Appeals, Discipline and Separations, was adopted as
R.1987 d.407, effective October 5, 1987. See: 19 N.J.R. 1013(a), 19
N.J.R. 1827(a). See, also, Historical Notes at repealed N.J.A.C. 4:1,
Civil Service Rules, specifically Subchapters 5, 13, 16 and 23; repealed
N.J.A.C. 42, State Service, specifically Subchapters 16 and 23; and
repealed N.J.A.C. 4:3, Local Service, specifically Subchapter 16. Pursu-
ant to Executive Order No. 66(1978), Chapter 2 was readopted as
R.1992 d.414. See: Source and Effective Date.

See section annotations for specific rulemaking activity.
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SUBCHAPTER 1. APPEALS

4A:2-1.1 Filing of appeals

(a) All appeals to the Commissioner or Board shall be in
writing, signed by the person appealing (appellant) or his or
her representative and must include the reason for the
appeal and the specific relief requested.

(b) Unless a different time period is stated, an appeal
must be filed within 20 days after either the appellant has
notice or should reasonably have known of the decision,
situation or action being appealed.

(c) The appellant must provide any additional informa-
tion that is requested, and failure to provide such informa-
tion may result in dismissal of the appeal.

(d) Except where a hearing is required by law or these
rules, or where the Commissioner or Board finds that a
material and controlling dispute of fact exists that can only
be resolved by a hearing, an appeal will be reviewed on a
written record. In written record appeals:

1. [Each party must serve copies of all materials sub-
mitted on all other parties; and

2. A party may review the file at the Department of
Personnel during business hours.

(e) A party in an appeal may be represented by an
attorney, authorized union representative or authorized ap-
pointing authority representative. See N.J.A.C. 1:1-5.4 for
contested case representation at the Office of Administra-
tive Law. '

Amended by R.1992 d.414, effective October 19, 1992.
See: 24 N.J.R. 2491(a), 24 N.J.R. 3716(a).
Added new (d)1.-2.
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4A:2-1.1

Law Review and Journal Commentaries

Civil Service—Disability Retirement—Police Seniority. Judith Nal-
lin, 133 N.J.L.J. No. 13, 55 (1993).

Case Notes

Time in which fire fighter was required to appeal decision of
township board of fire commissioners classifying fire fighters com-
menced when fire fighter learned of representations. Matter of Tavani,
264 N.J.Super. 154, 624 A.2d 75 (A.D.1993).

Appeals to Department of Personnel (DOP) and Merit System Board
by police officer were timely. Matter of Allen, 262 N.J.Super. 438, 621
A.2d 87 (A.D.1993). :

Removal of provisional juvenile detention officer from eligible list
was improper without hearing by Merit System Board to resolve good
faith factual disputes. Matter of Wiggins, 242 N.J.Super. 342, 576 A.2d
932 (A.D.1990).

Civil Service Comm’n acted within its discretionary powers to deny
hearing and only allow petitioner to submit additional facts for review
(citing former N.J.A.C. 4:1-5.1). Honachefsky v. New Jersey Civil
Service Comm’n, 174 N.J.Super. 539, 417 A.2d 67 (App.Div.1980).

Time limits for appeal construed to have been met when petitioner
was advised a letter sent prior to final notice of disciplinary action
would act to reinstate her appeal (citing former N.J.A.C. 4:1-5.3).
Clark v. New Jersey Dep’t of Agriculture, 1 N.J.A.R. 315 (1980).

4A:2-1.2' Stay and interim relief requests

(a) Upon the filing of an appeal, a party to. the appeal

may petition the Commissioner for a stay or other relief
pending final decision of the matter.

(b) A request for a stay or interim relief shall be in
writing, signed by the petitioner or his or her representative
and must include supporting information for the request.

(c) The following factors will be considered in reviewing
such requests:

1. Clear likelihood of success on the merits by the
petitioner;

2. Danger of immediate or irreparable harm if the
request is not granted;

3. Absence of substantial injury to other parties if the
request is granted; and

4. The public interest.

(d) The filing of a petition for interim relief will not stay
administrative proceedings or processes.

(e) Each party must serve copies of all materials submit-
ted on all other parties.

(f) Following a final administrative decision by the Com-
missioner or the Board, and upon the filing of an appeal
from that decision to the Appellate Division of Superior
Court, a party to the appeal may petition the Commissioner

_for a stay or other relief pending a decision by the Court in
accordance with the procedures and standards in (b) and (c)
above. See N.J. Court Rules 2:9-7.
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(g) See N.J.A.C. 1:1-12.6 for interim relief rules on mat-
ters pending before the Office of Administrative Law.

Amended by R.1989 d.569, effective November 6, 1989.
See: 21 N.JR. 1766(a), 21 N.J.R. 3448(b).
Changed title from “Interim relief.”
Added new (f) and relettered old (f) as (g) with stylistic revisions.

4A:2-1.3 Adjournments

(a) Any party requesting an adjournment of a hearing or
other review must establish good and sufficient reason for
such request. Such reason may include, but is not limited
to:

1. Unavoidable appearance by an attorney for a party
in any state or federal court; or

2.  Illness of a party evidenced by an affidavit and a
doctor’s certificate. - ‘

(b) Where an adjournment is found not to be for good
and sufficient reason, the Commissioner or Board may
impose a fine or penalty.

(c) See N.J.A.C. 1:1-9.6 for Office of Administrative Law
adjournment rules.

Case Notes

Appeal dismissed due to retirement and resignation of employees
(citing former NJ.A.C. 4:1-5.9). Tyler et al. v. City of Paterson, 2
N.J.AR. 272 (1979).

4A:2-1.4 Burden of proof

(a) In appeals concerning major disciplinary actions,
N.J.A.C. 4A:2-2.1 et seq., the burden of proof shall be on
the appointing authority.

(b) In appeals concerning minor disciplinary actions, see
N.J.A.C. 4A:2-3.7(f) for burden of proof standards.

(c) In all other Commissioner and Board appeals, the
burden of proof shall be on the appellant.

Amended by R.1989 d.569, effective November 6, 1989.
See: 21 N.J.R. 1766(a), 21 N.J.R. 3448(b).
Added new (b) and relettered old (b) as (c).

Case Notes

Appellant failed to show that employer (Newark Free Public Library)
acted in bad faith in denying her a fair evaluation of her work
performance and releasing her at the end of her working test period
based on claim that her services were unsatisfactory (citing former
?I.J.A.C. 4:1-5.10). Davis v. Newark Public Library, 9 N.J.AR. 84
1987).

Burden of proof rests with employee challenging economic layoff
(citing former N.J.A.C. (4:1-5.10). Tyler et al. v. City of Patérson, 2
N.J.AR. 272 (1979).

In an appeal from a disciplinary action, the burden of proof is on the
appointing authority (citing former NJ.A.C. 4:1-5.10). Clark v. New
Jersey Dep’t of Agriculture, 1 N.J.A.R. 315 (1980).
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4A:2-2.1

4A:2-1.5 Remedies

(a) Seniority credit may be awarded in any successful -

appeal.

(b) Back pay, benefits and counsel fees may be awarded
in disciplinary appeals and where a layoff action has been in
bad faith. See N.J.A.C. 4A:2-2.10. In all other appeals,
such relief may be granted where the appointing authority
has unreasonably failed or delayed to carry out an order of
the Commissioner or Board or where the Board finds
sufficient cause based on the particular case.

Case Notes

A wrongfully discharged employee was entitled to both vacation leave
and sick leave credits. Rule invalid (citing former N.J.A.C. 4:1-5.5(a)).
Eaddy v. Dep’t of Transp., 208 N.J.Super. 156, 505 A.2d 162 (App.Div.
1986) appeal dismissed 105 N.J. 569, 523 A.2d 200.

Appellant suspended and subsequently removed from title of Senior
Systems Analyst was reinstated to duties appropriate to his permanent
title (citing former N.J.A.C. 4:1-5.5). Valluzzi v. Bergen County, 10
N.J.A.R. 89 (1988), adopted—Merit System Bd., App.Div. A-3269-87,
3/3/88.

4A:2-1.6 Reconsideration of decisions

(a) Upon the receipt of a decision, a party to the appeal
may petition the Commissioner or Board for reconsidera-
tion.

(b) A petition for reconsideration shall be in writing
signed by the petitioner or his or her representative and
must show the following:

1. The new evidence or additional information not
presented at the original proceeding which would change
the outcome and the reasons that such evidence was not
presented at the original proceeding; or

2. That a clear material error has occurred.

(c) Each party must serve copies of all materials submit-
ted on all other parties.

Case Notes

A motion for reconsideration of a final administrative decision must
be made within the period provided for the taking of' an appeal.
Matter of Hill, 241 N.J.Super. 367, 575 A.2d 42 (A.D.1990).

Senior corrections officer was an employee on date when complaint
which formed basis of harassment conviction was filed, for purposes of
forfeiture statute. Moore v. Youth Correctional Institute at Annan-
dale, 230 N.J.Super. 374, 553 A.2d 830 (A.D.1989), affirmed 119 N.J.
256, 574 A.2d 983.

Senior corrections officer’s criminal conviction for harassing his
immediate superior was one “involving or touching” his employment.
Moore v. Youth Correctional Institute at Annandale, 230 N.J.Super.
374, 553 A.2d 830 (App.Div.1989) affirmed 119 N.J. 256, 574 A.2d 983.

4A:2-1.7 Specific appeals
(a) For specific appeal procedures see:

1. Awards in State service (N.J.A.C. 4A:6-6.10);
2. Classification (N.J.A.C. 4A:3-3.9);

3. Discipline, major (N.J.A.C. 4A:2-2.1 et seq.);
4. Discipline, minor (N.J.A.C. 4A:2-3.1 et seq.);

5. Discrimination in State service (N.J.A.C. 4A:7-3.2
through 4A:7-3.4);

6. Employment list removal for medical reasons
(N.J.A.C. 4A:4-6.5);

7. Employment list removal for psychological reasons
(NJ.A.C. 4A:4-6.5);

8. Examinations (N.J.A.C. 4A:4-6.1 et seq.);
9. Grievances (N.J.A.C. 4A:2-3.1 et seq.);
- 10. Layoffs (N.J.A.C. 4A:8-2.6);

11. Overtime in State service (N.J.A.C. 4A:3-5.10 et
seq.);

12. Performance Assessment Review in State service
(NJ.A.C. 4A:6-5.3);

13. Reprisals (N.J.A.C. 4A:2-5.1 et seq.);
14. Resignations (N.J.A.C. 4A:2-6.1 et seq.);

15. Salary (job reevaluation) in state service (N.J.A.C.
4A:3-4.3);

16. Sick leave injury in State service (N.J.A.C.
4A:6-1.7); and

17. Supplemental compensation on retirement in
State service (N.J.A.C. 4A:6-3.4)..

(b) Any appeal not listed above must be filed in accor-
dance with N.J.A.C. 4A:2-1.1.

Administrative correction to (a), with deletion of (a)11 and renum-
bering of old (a)12-18 to new (a)11-17.
See: 22 N.J.R. 165(a).

Case Notes

Appeals to Department of Personnel (DOP) and Merit System Board
by police officer were timely. Matter of Allen, 262 N.J.Super. 438, 621
A.2d 87 (A.D.1993).

SUBCHAPTER 2. MAIJOR DISCIPLINE

4A:2-2.1 Employees covered

(a) This subchapter applies only to permanent employees
in the career service or a person serving a working test
period.
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DEPARTMENT OF PERSONNEL

(b) Appointing authorities may establish major discipline
procedures for other employees.

Case Notes

Department of Energy was not equitably estopped from returning

employee to his permanent position as senior engineer when pro-
motional examination was not given between date of his provisional
appointment and date of demotion (citing former N.J.A.C. 4:1-16.8).
O’Malley v. Department of Energy, 109 N.J. 309, 537 A.2d 647 (1987).
Doctrine of equitable estoppel inapplicable to allow provisional
employee to retain position (citing former N.J.A.C. 4:1-16.8). Omrod
v. N.J. Dep’t of Civil Service, 151 N.J.Super. 54, 376 A.2d 554 (App.
Div.1977) certification denied 75 N.J. 534, 384 A.2d 513.
4A:2-2.2 Types of discipline
(a) Major discipline shall include:
1. Removal;
2. Disciplinary demotion;

3. Suspension or fine for more than five working days
at any one time;

4, Suspension or fine for five working days or less
where the aggregate number of days suspended or fined
in any one calendar year is 15 working days or more;

5. The last suspension or fine where an employee
receives more than three suspensions or fines of five
working days or less in a calendar year.

Case Notes

Employee suspended for 10 days from position as account clerk for
failure to deposit money. ($700,000) within 48-hour period required by
N.J.S.A. 40A:5-15 and late deposit by mail of $355,000; 10-day suspen-
sion upheld and $500 fine imposed. Kennedy v. City of Burlington, 11
N.J.AR. 20 (1988).

4A:2-2.3 General causes

(a) An employee may be subject to discipline for:

1. Incompetency, inefficiency or failure to perform
duties;

2. Insubordination;

3. Inability to perform duties;

4, Chronic or excessive absenteeism or lateness;

5. Conviction of a crime;

6. Conduct unbecoming a public employee;

7. Neglect of duty;

8. Misuse of public property, including motor vehicles;

9. Discrimination that affects equal employment op-
portunity (as defined in N.J.A.C. 4A:7-1.1), including
sexual harassment; and

5-15-95
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10. Other sufficient cause.

Amended by R.1990 d.308, effective June 18, 1990.
See: 22 N.J.R. 1015(b), 22 N.J.R. 1915(a).

Added misuse of public property, including motor vehicles.
Amended by R.1994 d.618, effective December 19, 1994.
See: 26 N.J.R. 3507(a), 26 N.J.R. 5000(a).

Case Notes

Merit System Board of State Department of Personnel did not have
exclusive jurisdiction for prosecution of forfeiture action against senior
corrections officer. State v. Lee, 258 N.J.Super. 313, 609 A.2d 513
(A.D.1992).

Issue of forfeiture of public employment by turnpike utility worker
did not have to be first addressed by administrative agency to determine
whether there was any relationship between crimes committed and
employment duties. State v. Baber, 256 N.J.Super. 240, 606 A.2d 891
(L.1992).

Turnpike utility worker’s convictions for failure to deliver drugs to
police and for simple assault upon two police officers were offenses
“involving or touching” his job so as to justify forfeiture of employment.
State v. Baber, 256 N.J.Super. 240, 606 A.2d 891 (L.1992).

Order directing forfeiture of public employment may be incorporated
in sentence of criminal convictions. State v. Baber, 256 N.J.Super. 240,
606 A.2d 891 (L.1992).

Forfeiture of public employment, for conviction of failure to file
gross income tax return was not a bill of attainder. Ayars v. New
Jersey Dept. of Corrections, 251 N.J. Super 223, 597 A.2d 1084 (A.D.
1991).

Forfeiture of public employment for conviction for failure to file

gross income tax return did not violate double jeopardy. Ayers v. New

Jersey Dept. of Corrections, 251 N.J.Super. 223, 597 A.2d 1084 (A.D.
1991).

Dismissal was appropriate sanction for refusal by correction officers

to submit to mandatory drug testing. Caldwell v. New Jersey Dept. of

Corrections, 250 N.J.Super. 592, 595 A.2d 1118 (A.D.1991), certifica-
tion denied 127 N.J. 555, 606 A.2d 367.

When public employee is convicted of petty disorderly persons
offense, analysis of nexus between crime and employment is required to
determine if there is sufficient relationship between the two to warrant
harsh penalty of forfeiture. Moore v. Youth Correctional Institute at
Annandale, 119 N.J. 256, 574 A.2d 983 (1990).

When public employee is convicted of petty disorderly persons
offense, connection between conviction and employment will have to be
examined initially by governmental department in which employee
works, then by appropriate administrative agencies, and employee will
retain right to appeal to appellate division. Moore v." Youth Correc-
tional Institute at Annandale, 119 N.J. 256, 574 A.2d 983 (1990).

Employees who are convicted of petty disorderly persons offense and
recognize that their offense does touch and involve their employment
can for good cause request county prosecutor or Attorney General to
petition sentencing court for waiver of resultant forfeiture of public
employment. Moore v. Youth Correctional Institute at Annandale, 119
N.J. 256, 574 A.2d 983 (1990).

Even in cases in which public employee does not obtain formal
waiver of forfeiture of public employment resulting from conviction of
petty disorderly persons offense, department should consider whether
punishment of forfeiture fits crime. Moore v. Youth Correctional
Institute at Annandale, 119 N.J. 256, 574 A.2d 983 (1990).

" Inquiry into whether offense by public employee involves and touches
on public employment to extent of meriting forfeiture of employment
requires careful examination of facts and evaluation of various factors.
Moore v. Youth Correctional Institute' at Annandale, 119 N.J. 256, 574
A.2d 983 (1990).
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Offense committed by public employee would not be considered not
to involve or touch employment, so as to support forfeiture of public
employment, based on fact that offense does not take place during
employment hours or on employment grounds. Moore v. Youth
Correctional Institute at Annandale, 119 N.J. 256, 574 A.2d 983 (1990).

Evidence supported determination that criminal conviction for ha-
rassing immediate superior warranted forfeiture of public employment.
Moore v. Youth Correctional Institute at Annandale, 119 N.J. 256, 574
A.2d 983 (1990).

Whether public employee’s conviction involves or touches employ-
ment does not depend upon whether criminally proscribed acts took
place within immediate confines of employment’s daily routine. - Moore
v. Youth Correctional Institute at Annandale, 230 N.J.Super. 374, 553
A.2d 830 (A.D.1989), affirmed 119 N.J. 256, 574 A.2d 983.

Senior corrections officer’s criminal conviction for harassing his
immediate superior was one “involving or touching” his employment as
a senior corrections officer. Moore v. Youth Correctional Institute at
Annandale, 230 N.J.Super. 374, 553 A.2d 830 (A.D.1989), affirmed 119
N.J. 256, 574 A.2d 983.

Department of Energy was not equitably estopped from returning
employee to his permanent position as senior engineer when pro-
motional examination was not given between date of his provisional
appointment and date of demotion (citing former N.J.A.C. 4:1-1.1).
O’Malley v. Department of Energy, 109 N.J. 309, 537 A.2d 647 (1987).

Tenure of public officer governed by Civil Service Commission;
broad discretion conferred upon appointing authority regarding
grounds for removal (citing former N.J.A.C. 4:1-6.9). State v. DeMar-
co, 107 N.J. 562, 527 A.2d 417 (1987).

Off-duty police officer, involved in fatal accident which was basis for
his conviction of death by auto, disqualified from unemployment com-

pensation effective the date of his suspension pending discharge (citing

former N.J.A.C. 4:1-16.9). Connell v. Board of Review, 216 N.J.Super.
403, 523 A.2d 1099 (App.Div.1987).

Appellant removed from position as drawbridge operator on disci-
plinary charges for possessing, consuming and being under the influ-
ence of an alcoholic beverage while on duty. Varga v. Union Co. Dep’t
of Public Works, 11 N.J.LA.R. 546 (1989).

Removal of police officer from position for neglect of duty, serious
breach of discipline and conduct unbecoming an employee in public
service (citing former N.J.A.C. 4:1-16.9). Simone v. Borough of Elm-
wood Park, 7 N.J.A.R. 72 (1983).

Civil Service Commission has the authority to order removal based
on term of the forfeiture statute. Forfeiture following the conviction of
a crime of a third degree is automatic (citing former N.J.A.C. 4:1-16.9).
Dinkins v. Cape May Cty., 6 N.J.A.R. 202 (1983).

Discretion with regard to removal: the State is not precluded from
using the normal regulatory removal machinery even though petition-
er’s forfeiture of office, as a consequence of conviction, was immediate
and automatic (citing former N.J.A.C. 4:1-16.9). Schonwald v. Dep’t
of Transportation, 5 N.J.A.R. 473 (1982).

Suspension based on failure to dress in a manner appropriate to his
position: insubordination (citing former N.J.A.C. 4:1-16.7). Koehler v.
Dep’t of Community Affairs, 5 N.J.A.R. 318 (1981).

4A:2-2.4 Limitations on suspensions and fines

(a) No suspension or fine shall exceed six months except
for suspensions pending criminal complaint or indictment.
See N.J.A.C. 4A:2-2.7.

(b) In local service, the appointing authority may provide
that a suspension be with or without pay. In State service,
suspensions shall be without pay unless directly authorized
to be with pay by the department head.

(c) An appointing authority may only impose a fine as
foliows:

1. As a form of restitution;

2. In lieu of a suspension, when the appointing au-
thority establishes that a suspension of the employee
would be detrimental to the public health, safety or
welfare; or

3. Where an employee has agreed to a fine as a
disciplinary option.

(d) An employee may pay a fine of more than five days
salary in a lump sum or through installments. Unless
otherwise agreed to by the employee, an installment may
not be more than five percent of the gross salary per pay for
a fine under $500.00; 10 percent of gross salary per pay
period for a fine between $500.00 and $1,000; or 15 percent
of gross salary per pay period for a fine over $1,000.

4A:2-2.5 Opportunity for hearing before the appointing
authority
(a) An employee must be served with a Preliminary
Notice of Disciplinary Action setting forth the charges and
statement of facts supporting the charges (specifications),
and afforded the opportunity for a hearing prior to imposi-
tion of major discipline, except:

1. An employee may be suspended immediately and
prior to a hearing where it is determined that the employ-
ee is unfit for duty or is a hazard to any person if
permitted to remain on the job, or that an immediate
suspension is necessary to maintain safety, health, order
or effective direction of public services. However, a
Preliminary Notice of Disciplinary Action with opportuni-
ty for a hearing must be served in person or by certified
mail within five days following the immediate suspension.

2. An employee may be suspended immediately when
the employee is formally charged with a crime of the first,
second or third degree, or a crime of the fourth degree on
the job or directly related to the job. See N.J.A.C.
4A:2-2.7.

(b) Where suspension is immediate under (a)l and (a)2
above, and is without pay, the employee must first be
apprised either orally or in writing, of why an immediate
suspension is sought, the charges and general evidence in
support of the charges and provided with sufficient opportu-
nity to review the charges and the evidence in order to
respond to the charges before a representative of the ap-
pointing authority. The response may be oral or in writing,
at the discretion of the appointing authority.

(c) The employee may request a departmental hearing
within five days of receipt of the Preliminary Notice. If no
request is made within this time or such additional time as
agreed to by the appointing authority or as provided in a

_negotiated agreement, the departmental hearing may be

considered to have been waived and the appointing authori-
ty may issue a Final Notice of Disciplinary Action.

5-15-95
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(d) A departmental hearing, if requested, shall be held
within 30 days of the Preliminary Notice of Disciplinary
Action unless waived by the employee or a later date as
agreed to by the parties.

(e) Appeals concerning violations of this section may be
presented to the Commissioner through a petition for inter-
im relief. See N.J.A.C. 4A:2-1.2.

Amended by R.1989 d.569, effective November 6, 1989.
See: 21 NJ.R. 1766(a), 21 N.J.R. 3448(b).

Added new (e).
Amended by R.1992 d.414, effective October 19, 1992.
See: 24 N.J.R. 2491(a), 24 N.J.R. 3716(a).

Revised (a).

Law Review and Journal Commentaries

Discrimination—Collateral Estoppel—Police Officets. Judith Nallin,
138 N.J.L.J. No. 1, 49 (1994).

Case Notes

Due process rights of corrections officers who were dismissed for
failure to comply with mandatory drug test order were violated. Cald-
well v. New Jersey Dept. of Corrections, 250 N.J.Super. 592, 595 A.2d
1118 (A.D.1991), certification denied 127 N.J. 555, 606 A.2d 367.

Lack of entitlement to post termination hearing. Grexa v. State, 168
N.J.Super. 202, 402 A.2d 938 (App.Div.1978).

Due process: right to post termination hearing (statutory). Nicoletta
v. No. Jersey District Water Supply Commission, 77 N.J. 145, 390 A.2d
90 (1978). Concurring and dissenting opinions.

Right to hearing. Cunningham v. Dept. of Civil Service, 69 N.J. 13,
350 A.2d 58 (1975). _

4A:2-2.6 Hearings before the appointing authority

(a) The hearing shall be held before the appointing au-
thority or its designated representative.

(b) The employee may be represented by an attorney or
- authorized union representative.

(c) The parties shall have the opportunity to review the
evidence supporting the charges and present and examine
witnesses. The employee shall not be required to testify,
but an employee who does testify will be subject to cross-
examination.

(d) Within 20 days of the hearing, or such additional time
as agreed to by the parties, the appointing authority shall
make a decision on the charges and furnish the employee
either by personal service or certified mail with a Final
Notice of Disciplinary Action. :

Case Notes
Due process. Carr v. Sharp, C.A., 454 F.2d 271 (1971).

Requirement of exhaustion of administrative remedies. City of New
Brunswick v. Speights, 157 N.J.Super. 9, 384 A.2d 225 (Co.1978).

5-15-95

Res judicata: delay in hearing: limits on de novo hearing. Inte
Darcy, 114 N.J.Super. 454, 277 A.2d 226 (1971).

4A:2-2.7 Actions involving criminal matters

(a) When an appointing authority suspends an employee
based on a pending criminal complaint or indictment, the
employee must be served with a Preliminary Notice of
Disciplinary Action. The notice should include a statement
that N.J.S.A. 2C:51-2 may apply to the employee, and that
the employee may choose to consult with an attorney con-
cerning the provisions of that statute.

1. The employee may request a departmental hearing
within five days of receipt of the Notice. If no request is
made within this time, or such additional time as agreed
to by the appointing authority or as provided in a negoti-
ated agreement, the appointing authority may then issue a
Final Notice of Disciplinary Action under (a)3 below. A
hearing shall be limited to the issue of whether the public
interest would best be served by suspending the employee
until disposition of the criminal complaint or indictment.
The standard for determining that issue shall be whether
the employee is unfit for duty or is a hazard to any person
if permitted to remain on the job, or that an immediate
suspension is necessary to maintain safety, health, order
or effective direction of public services.

2. The appointing authority may impose an indefinite
suspension to extend beyond six months where an em-
ployee is subject to criminal charges as set forth in
N.J.A.C. 4A:2-2.5(a)2, but not beyond the disposition of
the criminal complaint or indictment.

3. Where the appointing authority determines that an
indefinite suspension should be imposed, a Final Notice
of Disciplinary Action shall be issued stating that the
employee has been indefinitely suspended pending dispo-
sition of the criminal complaint or indictment.

(b) The appointing authority shall issue a second Prelimi-
nary Notice of Disciplinary Action specifying any remaining
charges against the employee upon final disposition of the
criminal complaint or indictment. The appointing authority
shall than proceed under N.J.A.C. 4A:2-2.5 and 2.6.

(c) Where an employee has pled guilty or been convicted
of a crime or offense which is cause for forfeiture of
employment under N.J.S.A. 2C:51-2, the departmental
hearing shall be limited to the issue of the applicability of
N.JS.A. 2C:51-2. I N.JS.A. 2C:51-2 is found not applica-
ble, related disciplinary charges, if any, may be addressed at

‘the hearing.

Amended by R.1989 d.569, effective November 6, 1989.
See: 21 NJ.R. 1766(a), 21 N.J.R. 3448(b).

In (a)l: added text, “The standard ... public services.”
Amended by R.1992 d.414, effective October 19, 1992.
See: 24 N.J.R. 2491(a), 24 N.J.R. 3716(a).

Revised (a). -



4A:2-2.10

'APPEALS, DISCIPLINE AND SEPARATIONS

Case Notes

Merit System Board of State Department of Personnel did not have

exclusive jurisdiction for prosecution of forfeiture action against senior -

corrections officer.
(A.D.1992).

State v. Lee, 258 N.J.Super. 313, 609 A.2d 513

Whether public employee’s conviction involves or touches employ-
ment does not depend upon whether criminally proscribed acts took
place within immediate confines of employment’s daily routine. Moore
v. Youth Correctional Institute at Annandale, 230 N.J.Super. 374, 553
A.2d 830 (A.D.1989), affirmed 119 N.J. 256, 574 A.2d 983.

Senior corrections officer’s criminal conviction . for harassing his
immediate superior was one “involving or touching” his employment.
Moore v. Youth Correctional Institute at Annandale, 230 N.J.Super.
374, 553 A.2d 830 (A.D.1989), affirmed 119 N.J. 256, 574 A.2d 983.

4A:2-2.8 Appeals to Merit System Board

(a) An appeal from a Final Notice of Disciplinary Action
must be filed within 20 days of receipt of the Notice.

(b) If the appointihg authority fails to proilide the em-
ployee with a Final Notice of Disciplinary Action, an appeal
may be made directly to the Board within a reasonable time.

Case Notes

Remand to Commission for supplemental hearing. Dept. of Law
and Public Safety v. Miller, 115 N.J.Super. 122, 278 A.2d 495 (App.Div.
1971). .

4A:2-2.9 Board hearings

(a) Requests for a Board hearing will be reviewed by the
Board. However, the Commissioner may grant hearings
during August when the Board does not meet.

(b) Major discipline hearings will be heard by the Board
or referred to the Office of Administrative Law for hearing
before an administrative law judge. See N.J.A.C. 1:1-1.1 et
seq. for OAL hearing procedures.

(c) The Board may adopt, reject or modify the recom-
mended report and decision of an administrative law judge.
Copies of all Board decisions shall be served personally or
by regular mail upon the parties.

(d) The Board may reverse or modify the action of the
appointing authority, except that removal shall not be substi-
tuted for a lesser penalty.

Case Notes

Civil Service Commission’s duty to review findings of administrative
law judge prior to acceptance or rejection of judge’s recommendations
(citing former rule N.J.A.C. 4:1-5.4). In the Matter of Morrison, 216
N.J.Super. 143, 523 A.2d 238 (App.Div.1987). ‘

Removal hearing—employee service record must be in evidence
(citing former N.J.A.C. 4:1-16.9). In the Matter of Parlow, 192
N.J.Super. 247, 469 A.2d 940 (App.Div.1983).

Entitlement to hearing as matter of fundamental fairness. Cunning-
ham v. Dept. of Civil Service, 69 N.J. 13, 350 A.2d 58 (1975).

' 4A:2-2.10 Back pay, benefits and seniority

(a) Where a disciplinary penalty has been reversed, the
Board shall award back pay, benefits, seniority or restitution
of a fine. Such items may be awarded when a disciplinary
penalty is modified.

(b) Where a municipal police officer has been suspended
based on a pending criminal complaint or indictment, fol-
lowing disposition of the charges the officer shall receive
back pay, benefits and. seniority pursuant to N.J.S.A.
40A:14-149.1 et seq.

(c) Where an employee, other than a municipal police
officer, has been suspended based on a pending criminal
complaint or indictment, following disposition of the charges
the employee shall receive back pay, benefits and seniority if
the employee is found not guilty at trial, the complaint or
indictment is dismissed, or the prosecution is terminated.

1. Such items shall not be awarded when the com-
plaint or indictment is disposed of through Conditional
Discharge, N.J.S.A. 2C:36A-1, or Pre-Trial Intervention
(PTI), N.J.S.A. 2C:43-12 et seq.

2. Where disciplinary action has been taken following
disposition of the complaint or indictment, such items
shall not be awarded in case of removal. In case of
suspension, where the employee has already been sus-
pended for more than six months pending disposition of
the complaint or indictment, the disciplinary suspension
shall be applied against the period of indefinite suspen-
sion. The employee shall receive back pay for the period
of suspension beyond six months, but the appointing
authority may for good cause deny back pay for the
period beyond the disciplinary suspension up to a maxi-
mum of six months.

(d) Back pay shall include unpaid salary, including regu-
lar wages, overlap shift time, increments and across-the-
board adjustments. Benefits shall include vacation and sick
leave credits and additional amounts expended by the em-
ployee to maintain his or her health insurance coverage
during the period of improper suspension or removal.

1. Back pay shall not include items such as overtime
pay and holiday premium pay.

2. The award of back pay shall be reduced by the
amount of taxes, social security payments, dues, pension
payments, and any other sums normally withheld.

3. The award of back pay shall be reduced by the
amount of money which was actually earned or could
have been earned during the separation. - If an employee
also held other employment at the time of the adverse
action, the earnings from such other employment shall
not be deducted from the back pay. However, if the
employee increased his or her work hours at the other
employment during the back pay period, earnings from
such additional hours shall be subtracted from the back
pay award.

5-15-95
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4. Funds that must be repaid by the employee shall
not be considered when calculating back pay.

(e) Unless otherwise ordered, an award of back pay,
benefits and seniority shall be calculated from the effective
date of the appointing authority’s improper action to the
date of the employee’s actual reinstatement to the payroll.

(f) When the Board awards back pay and benefits, deter-
mination of the. actual amounts shall be settled by the
parties whenever possible.

(g) If settlement on an amount cannot be reached, either
party may request, in writing, Board review of the outstand-
ing issue. In a Board review:

1. The appointing authority shall submit information

- on the salary the employee was earning at the time of the

adverse action, plus increments and across-the-board ad-

justments that the employee would have received during
the separation period; and

2. The employee shall submit an affidavit setting forth
all income received during the separation.

Amended by R.1992 d.414, effective October 19, 1992.
See: 24 N.JR. 2491(a), 24 N.J.R. 3716(a).

Redesignated part of existing text in (a) to (d); added new (b)-(c);
redesignated existing (b)-(d) to (e)-(g).

Case Notes

Merit System Board’s adoption of rules regarding back pay for police
officers during periods of nondisciplinary suspension requires public
notice of anticipated action. DelRossi v. Department of Human
Services (Police), 256 N.J.Super. 286, 606 A.2d 1128 (A.D.1992).

Police officer was not entitled to back pay and benefits during period
of nondisciplinary suspension resulting from criminal charges. DelRos-
si v. Department of Human Services (Police), 256 N.J.Super. 286, 606
A.2d 1128 (A.D.1992).

Merit System Board must exercise power to award back pay for
periods of nondisciplinary suspension through rule making. DelRossi
v. Department of Human Services (Police), 256 N.J.Super. 286, 606
A.2d 1128 (A.D.1992).

Merit System Board’s role in determining whether to award back pay

for periods of disciplinary suspension is adjudicatory. DelRossi v.

" Department of Human Services (Police), 256 N.J.Super. 286, 606 A.2d
1128 (A.D.1992).

Corrections officers who were dismissed for violation of mandatory
drug test order were not entitled to award of back pay as remedy for
due process violations at pretermination hearings. Caldwell v. New
Jersey Dept. of Corrections, 250 N.J.Super. 592, 595 A.2d 1118 (A.D.
1991), certification denied 127 N.J. 555, 606 A.2d 367.

Where discharge of employee was in error, back pay could be
awarded (citing former N.J.A.C. 4:1-5.5). In the Matter of Williams,
198 N.J.Super. 75, 486 A.2d 858 (App.Div.1984).

Determination of back pay—prior disciplinary record not a consider-
ation (citing former N.J.A.C. 4:1-5.17). Steinal v. City of Jersey City,
193 N.J.Super. 629, 475 A.2d 640 (App.Div.1984) affirmed 99 NJ. 1,
489 A.2d 1145 (1985).

Appellant, removed from employment and later reinstated with back
pay, denied counsel fees; appellant entitled to award of 30 vacation
days (citing former N.J.A.C. 4:1-5.5). Harrington v. Dep’t of Human
Services, 11 N.J.A.R. 537 (1989).
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Appellant suspended and subsequently removed from title of Senior
Systems Analyst reinstated to duties appropriate to his permanent title;
appointing authority failed to support charges of falsifying residency
address, falsely signing affidavit with intent to defraud county and
failing to complete assignments timely and correctly (citing former
N.J.A.C. 41-16.14). Valluzzi v. Bergen County, 10 N.J.A.R. 89 (1988),
adopted—Merit System Bd., App.Div. A-3269-87, 3/3/88.

4A:2-2.11 Interest

(a) When the Commissioner or Board makes an award of
back pay, it may also award interest in the following situa-
tions:

1. When an appointing authority has unreasonably
delayed compliance with an order of the Commissioner or
Board; or

2. Where the Board finds sufficient cause based on
the particular case.

(b) Where applicable, interest shall be at the annual rate
as set forth in New Jersey court rules, R.4:42-11.

(c) Before interest is applied, an award of back pay shall
be reduced in accordance with N.J.A.C. 4A:2-2.10(d)2 and
3.

Administrative Correction.
See: 26 N.JLR. 198(a).

4A:2-2.12 Counsel fees

(a) The Merit System Board shall award partial or full
reasonable counsel fees where an employee has prevailed on
all or substantially all of the primary issues.

(b) When the Board awards counsel fees, the actual
amount shall be settled by the parties whenever possible.

(c) In determining the amountvof counsel fees, the fol-
lowing factors should be considered: '

1. The time and labor required; and

2. The customary hourly rate.

(d) The attorney shall submit an affidavit and any other
documentation to the appointing authority.

(e) If settlement on an amount cannot be reached, either
party may request, in writing, Board review. '

Case Notes

Appellant, removed from employment and later reinstated with back
pay, denied counsel fees; appellant entitled to award of 30 vacation
days (citing former N.J.A.C. 4:1-5.6). Harrington v. Dep’t. of Human
Services, 11 N.JLA.R. 537 (1989).

-
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4A:2-3.4

SUBCHAPTER 3. MINOR DISCIPLINE AND
GRIEVANCES

4A:2-3.1 General provisions

(a) Minor discipline is a formal written reprimand or a
suspension or fine of five working days or less.

(b) A grievance is an employee complaint regarding any
term or condition which is beyond the employee’s control
and is remedial by management.

(c) The causes for minor disciplinary actions shall be the
same as for major disciplinary actions. See N.J.A.C.
4A:2-2.3.

(d) This subchapter shall not apply to local service, where
an appointing authority may establish procedures for pro-
cessing minor discipline and grievances.

(e) In State service, this subchapter shall only apply to:

1. Minor discipline appeals of permanent employees
in the career service or persons serving a working test
period. Appointing authorities may establish procedures
for other employees.

2. Grievance appeals of any employees in the career
or unclassified services.

(f) Grievance procedures shall not be used to address any
matter for which there is another specific type of appeal to
the Commissioner or Board.

(g) These rules shall not be utilized to review a matter
exclusively covered by a negotiated labor agreement.

Amended by R.1989 d.569, effective November 6, 1989.
See:. 21 N.J.R. 1766(a), 21 N.J.R. 3448(b).

Added new (c) and relettered old (c)-(f) as (d)-(g), with no change in
text.

4A:2-3.2 Minor discipline appeal to appointing authority:
State service

(a) Where departmental minor discipline appeal proce-
dures are established by a negotiated agreement, such
agreement shall be the applicable appeal process.

(b) Employees not covered by a negotiated agreement or
covered by an agreement that does not address a minor
discipline appeal process shall request a departmental hear-
ing within five days of receipt of a notice of discipline or
such additional time as may be agreed to by the appointing
authority.

1. The departmental hearing shall be conducted with-
in 30 days of such request unless adjourned by the
consent of the parties.

2. The burden of proof shall be on the appointing
authority.

3. The department shall make a final written disposi-
tion of the charges within 20 days of the hearing on
Appeal of Minor Discipline Action form, unless the par-
ties have consented to a time extension. The lack of
response by the department within this period shall be
considered a denial of the appeal.

(c) See N.J.A.C. 4A:2-3.6 for conduct and scheduling and
4A:2-3.7 for appeal to the Board.

4A:2-3.3 Grievance appeal to appointing authority: State
service

(a) Where departmental grievance procedures are estab-
lished by a negotiated agreement, such agreement shall be -
the applicable appeal process.

(b) An employee not covered by a negotiated agreement
or covered by an agreement that does not address a griev-
ance appeal process shall utilize the appeal procedures in
this subchapter.

(c) When a grievance directly concerns and is shared by
more than one grievant, the grievants may appeal as a group
to the first level of supervision common to the grievants.

(d) A department may consolidate two or more griev-
ances on the same issue and process them as a group
grievance. All grievants shall be promptly notified of this
action.

(e) An employee may amend a grievance during the
initial step at which it is processed. Such amendment may
only be made for the purpose of clarification and shall not
be utilized to change the nature of the grievance or to
include additional items.

(f) The burden of proof shall be on the employee.

4A:2-3.4 Grievance procedure: Step One: State service

(a) A grievance shall be presented in writing on the
Department of Personnel grievance form to the office or
individual designated by the department to process the
matter. It must be filed within 30 calendar days from either
the date on which the alleged act occurred or the date on
which the grievant should reasonably have known of its
occurrence. Efforts should be made to resolve the matter
informally.

(b) All grievances shall:

1. Specify the particular act or circumstance being
grieved;

2. State the requested remedy; and

5-15-95
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3. Indicate whether the employee is representing him-
self or herself or the name of the employee’s counsel or
agent.

(¢) The office or individual receiving the grievance shall
notify the employee of the scheduled hearing or grievance
meeting date within seven days of receipt of the grievance.
Such hearing or grievance meeting shall be conducted within
30 days of receipt of the grievance, unless an additional time
period is agreed to by the parties.

(d) A written decision shall be rendered within 14 days
after the conclusion of the hearing or grievance meeting.

(e) Lack of response by the department within the peri-
ods set forth in (c) and (d) above, unless the parties have
consented to a time extension, shall be considered a nega-
tive response.

4A:2-3.5 Grievance procedure: Step Two

(a) A grievant may appeal to the Department head or his
or her designee within 10 calendar days of:

1. Receipt of the written decision at Step One; or

2. A lack of timely response by the department. See
N.JA.C. 4A:2-3.4(e). '

(b) The appeal shall be accompanied by material present-
ed at Step One and any written records or decisions from
Step One.

(c) The department shall notify the employee of the
scheduled hearing or grievance meeting date within 10 days
of receipt of the grievance.

(d) A written decision shall be rendered within 21 days
after the conclusion of the hearing or grievance meeting.

(e) Lack of response by the department within the peri-
ods ‘set forth in (c) and (d) above, unless the parties have
consented to a time extension, shall be considered a denial
of the grievance appeal.

4A:2-3.6 Conduct and scheduling of hearings and
grievance meetings: State service

(a) A grievant shall be entitled to at least one hearing on
a grievance prior to the conclusion of Step Two, unless the
grievance is satisfactorily resolved at Step One. In addition,
a department, at its option, may also schedule a grievance
meeting at either Step One or Step Two of the grievance
process.

(b) A department may advance a grievance to Step Two
of the grievance process. Timely notice of this action shall
be supplied to the grievant.

(c) The following shall apply during a hearing at the
department level:

5-15-95

1. An employee may be represented by legal counsel,
an authorized union representative or appear on his or
her own behalf. An employee may also be represented
by such other agent as agreed to by the appointing

- authority. In a group grievance, a member of the group
may be designated as the group representative;

2. Permission for a reasonable number of relevant
witnesses shall be granted upon the request of the em-
ployee or his or her representative or agent;

3. The employee or his or her representative or agent
shall .act as a spokesperson for the grievant and one
person shall act as a spokesperson for the department;
and :

4. The spokesperson for either party shall have the
right to present evidence and examine witnesses.

(d) Any grievance meeting shall be attended only by a
designated supervisor, a spokesperson for the department,
the grievant, or a spokesperson in a group grievance situa-
tion, and the grievant’s representative. The department
may also permit the attendance of resource persons possess-
ing direct information nnportant to the clarxflcatlon of the
matter.

(e) Departmental management shall schedule minor dis-
cipline and grievance hearings or grievance meetings during
the employee’s regular work hours as far as possible.

(f) The employee or employee agent, if applicable, and
witnesses shall be given time off with pay from their regular
work duties to participate in hearings or grievance meetings.
Such time off shall include reasonable travel time and shall
not extend to any time necessary for the preparation of a
grievance.

4A:2-3.7 Appeals from appointing. authority decnsnons
State service

(a) Minor discipline may be appealed to the Board under
a negotiated labor agreement or within 20 days of the
conclusion of departmental proceedings under this subchap-
ter, provided any further appeal rights to mechanisms under
the agreement are waived.

1. The Commissioner shall review the appeal upon a
written record or such other proceeding as the Commis-
sioner directs and determine if the appeal presents issues
of general applicability in the interpretation of law, rule,
or policy. If such issues or evidence are not fully present-
ed, the appeal may be. dismissed and the commissioner’s
decision will be a final administrative decision.

2. Where such issues or evidence under (a)l above
are presented, the Board will render a final administrative
decision upon a written record or such other proceeding
as the Board directs.

2-10
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(b) Grievances may be appealed to the Commissioner
within 20 days of the conclusion of Step Two procedures
under these rules or the conclusion of departmental proce-
dures under a negotiated agreement.

1. The Commissioner shall review the appeal on a
written record or such other proceeding as the Commis-
sioner directs and render the final administrative decision.

2. Grievance appeals must present issues of general
applicability in the interpretation of law, rule, or policy.

(c) Appeals shall include:

1. A copy of the Appeal of Minor Discipline Action
form or Department of ‘Personnel grievances form and all
written records and decisions established during depart-
mental reviews; and

2. Written argument and documentation.

(d) A copy of all materiai submitted to the Department
of Personnel must be served on the employee’s appointing
authority.

(e) Failure to submit the material specified in (c) above
may result in dismissal.

(f) In Commissioner or Board reviews, the employee shall
present issues of general applicability in the interpretation
of law, rule or policy (see (a)l and (b)2 above). If that
standard is met:

1. In grievance matters, the employee shall have the

burden of proof.

2. In minor disciplinary matters, the appointing au-
thority shall have the burden of proof.

Amended by R.1989 d.569, effective November 6, 1989.
See: 21 NIJ.R. 1766(a), 21 N.J.R. 3448(b).
In (f): Revised text to specify employee’s responsibilities in present-

- ing issues in appeals.

Added 1. and 2. regarding burden of proof.

SUBCHAPTER 4. TERMINATION AT END OF
WORKING TEST PERIOD

4A:2-4.1 Notice of termination

(a) An employee terminated from service or returned to
his or her former permanent title at the conclusion of a
working test period due to unsatisfactory performance shall
be given written notice in person or by certified mail by the
appointing authority.

(b) The notice shall inform the employee of the right to
request a hearing before the Board within 20 days of receipt
of the notice.

2-11

-(c) The notice shall be served not more than five working
days prior to or five working days following the last day of
the working test period. A notice served after this period
shall create a presumption that the employee has attained
permanent status.

Amended by R.1992 d.414, effective October 19, 1992.

See: 24 N.J.R. 2491(a), 24 N.J.R. 3716(a).
Revised (c).
Administrative Correction to (c).

See: 25 N.J.R. 686(a).

Case Notes

Appellant failed to show that employer (Newark Free Public Library)
acted in bad faith in denying her a fair evaluation of her work
performance and releasing her at the end of her working test period
based on claim that her services were unsatisfactory (citing former
N.J.A.C. 4:1-13.7). Davis v. Newark Public Library, 9 N.J.A.R. 84
(1987).

4A:24.2 Time for appeal

(a) An appeal shall be made in writing to the Board no
later than 20 days from the employee’s receipt of written
notification from the appointing authority of the termination
from service or return to a former permanent title.

(b) If the appointing authority fails to provide the notice
as specified in N.J.A.C. 4A:2-4.1, an appeal must be filed
within a reasonable time.

4A:2-4.3 Board hearing

(a) An appeal to the Board shall be processed in accoi-
dance with N.J.A.C. 4A:2-2.9 et seq.

(b) The employee has the burden of proof to establish
that the action was in bad faith.

(c) If bad faith is found by the Board, the employee shall
be entitled to a new full or shortened working test period
and other- appropriate remedies. See N.J.A.C. 4A:2-1.5.

SUBCHAPTER 5. EMPLOYEE PROTECTION
AGAINST REPRISALS OR POLITICAL
COERCION

4A:2-5.1 General provisions

(a) An appointing authority shall not take or threaten to
take any reprisal action against an employee in the career,
senior executive or unclassified service in retaliation for an
employee’s lawful disclosure of information on the violation
of any law or rule, governmental mismanagement or abuse
of authority.

(b) An appointing authority shall not take or threaten to

take any action against an employee in the career service or
an employee in the senior executive service with career
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status based on the employee’s permissible political activities

or affiliations. This subchapter shall also apply to State
service employees in the unclassified service who do not
‘serve in policy-making or confidential positions.

4A:2-5.2 Appeals

(a) An employee may appeal a reprisal or political coer-
cion action to the Board within 20 days of the action or the
date on which the employee should reasonably have known
of its occurrence.

(b) The appeal must be in writing and specify the basis
for appeal.

(c) The Commissioner shall review the appeal and re-
quest any additional information, or conduct any necessary
investigation.

(d) The Board shall decide the appeal on a review of the
written record or such other proceeding as it deems appro-

priate.

(e) Where improper reprisal or political coercion is estab-

lished, the Board shall provide appropriate protections and

remedies to the employee.

SUBCHAPTER 6. RESIGNATIONS

4A:2-6.1 Resignation in good standing

(a) Any permanent employee in the career service may
resign in good standing by giving the appointing authority at
least 14 days’ written or verbal notice, unless the appointing
authority consents to a shorter notice.

, '(b) The resignation shall be considered accepted by the
appointing authority upon receipt of the notice of resigna-
tion.

(c) A request to rescind the resignation prior to its

effective date may be consented to by the appointing au-

thority.

(d) Where it is alleged that a resignation was the result of
duress or coercion, an appeal may be made to the Board
under N.J.A.C. 4A:2-1.1.
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: Case Notes :

Resignation may be rescinded prior to effective date upon appointing
authority’s approval (citing former N.J.A.C. 4:1-16.12). Manusco v.
No. Arlington Boro., 203 N.J.Super. 427, 497 A.2d 238 (App.Div.1985).

4A:2-6.2 Resignation not in good standing

(a) If an employee resigns without complying with the
required notice in N.J.A.C. 4A:2-6.1, he or she shall be held
as having resigned not in good standing,

(b) Any employee who is absent from duty for five or
more consecutive business days without the approval of his
or her superior shall be considered to have abandoned his
or her position and shall be recorded as a resignation not in

good standing. Approval of the absence shall not be unrea-

sonably denied.

(c) An employee who has not returned to duty for five or
more consecutive business days following an approved leave
of absence shall be considered to have abandoned his or her
position and shall be recorded as a resignation not in good
standing. A request for extension of leave shall not b
unreasonably denied. :

(d) Where an employee is resigned not in good standing
under (a), (b), or (c), the employee shall be provided with
notice and an opportunity for a departmental hearing under
N.J.A.C. 4A:2-2.5, and Final Notice and a right to appeal to
the Board under N.J.A.C. 4A:2-2.8. An employee shall be
in unpaid status pending the departmental decision. Should
an employee seek to return to employment pending the
departmental decision, a review under N.J.A.C. 4A:2-2.5(b)

shall be conducted prior to continuation of the unpaid

status.

(e) Where the resignation is reversed, the employee shall
be entitled to remedies under N.J.A.C. 4A:2-2.10.

(f) The appointing authority or the Board may modify the
resignation not in good standing to an appropriate penalty
or to a resignation in good standing.

Public Notice on Resignation not in good standing.
See: 22 N.J.R. 3407(b).
Amended by R.1992 d.414, effective October 19, 1992.
See: 24 N.J.R. 2491(a), 24 N.J.R. 3716(a).

Revised (b)-(c).

Case Notes

Appellant suspended and subsequently removed from title of Senior
Systems Analyst reinstated to duties appropriate to his permanent title;
appointing authority failed to support charges of falsifying residency
address, falsely signing affidavit with intent to defraud county and
failing to complete assignments timely and correctly (citing former
N.J.A.C. 4:1-16.14). Valluzzi v. Bergen County, 10 N.J.A.R. 89 (1988),
adopted—Merit System Bd., App.Div. A-3269-87, 3/3/88.
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