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B R I E F  F O R  P E T I T I O N E R ,  A P P E L ­
L A N T

O n S e p te m b e r  24 th ,  1 9 1 4 , H e n r y  W . L incfcs, w h o  
re s id e d  a t  N o . 1 2 , S a i n t  P a u l ’s P la c e ,  J e r s e y  C ity , 
w as k il le d  in  th e  E r i e  R a i l r o a d  C o m p a n y  y a r d s  a t  
J e r s e y  C ity . I t  i s  a d m i t te d  t h a t  h e  w a s  e m p lo y e d  
by  th e  c o m p a n y  a t  th e  t im e  o f  h is  i n ju r y ,  t h a t  h is  
w ag es w e re  S ix ty  D o l la r s  p e r  m o n th  a n d  t h a t  th e  
co m p an y  h a d  n o t ic e  o f  th e  i n j u r y  (p . 1 4 , p . 1 5 ). 
T h e  d e c e a se d  w a s  s t r u c k  b y  th e  b r e a s t  b e a m  o f a n  
en g in e  w h ic h  c a m e  f r o m  F u l l e r ’s  E x p r e s s  D o ck  
(p. 1 8 ). I t  w a s  n e x t  to  F o u r  P i t  w h ic h  is  a  t r a c k  
th a t  is  d u g  o u t  w h e re  e n g in e s  a r e  p la c e d  so  th e  
m en c a n  w o rk  u n d e r  th e m . T h e y  la y  e n g in e s  
th e re . T h e y  c a ll  i t  th e  R o u n d  H o u s e — T h e  F a r m  
(p. 1 9 ). D e c e a se d  f ille d  c a b  l ig h ts ,  f ille d  th e  s te a m
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g a u g e  l ig h t ,  w a te r  g la s s  l ig h ts  a n d  th e  r e d  lig h t 
a n d  w h ite  l i g h t  a n d  c le a n e d  th e m  w ith  a  p iece of 
w a s te  (p . 2 0 ). A b o u t  7 :3 0  in  th e  m o rn in g  de­
c e a s e d  w a s  in  th e  p i t  u n d e r  t r a c k  fo u r  (p . 22). 
D e c e a se d  w a s  s t r u c k  b y  th e  e n g in e  ab o u t 1 1 :50 a. 
m . (p . 1 9 ). T h e  d u t ie s  o f th e  d e c e a se d  to o k  him  
in  a n d  a b o u t  a n d  a c ro s s  th e  t r a c k s ,  f ro m  one tra c k  
to  a n o th e r .  A t  th e  t im e  h e  w a s  s tru c k  th e re  w as 
a n  e n g in e  s t a n d in g  o n  F o u r  p i t ,  t r a c k  fo u r  (p. 
2 3 ) . E n g in e s  o n  F o u r  p i t  a r e  p u t  th e re  to  be re ­
p a i r e d  (p . 2 4 ). D e c e a se d  s e t  h is  o il can  on the 
t a n k  o f  a n  e n g in e  w h ic h  w a s  s ta n d in g  on trac k  
n u m b e r  one . T h e  e n g in e  w h ic h  s tru c k  h im  came 
o n  t r a c k  n u m b e r  tw o , a s  h e  w a s  a t te m p tin g  to 
c r o s s  t h a t  t r a c k .  H e  w a s  w a lk in g  to w a rd s  th e  d is­
p a t c h e r ’s office (p p . 4 4 -4 5 ). T h e r e  is  no  te s ti­
m o n y  a s  to  th e  l a s t  e n g in e  on  w h ich  deceased 
w o rk e d  n o r  a s  to  th e  n e x t  e n g in e  on  w h ich  he was

to  w o rk . ..
I t  is  in s is te d ,  b e c a u s e  o f i t s  a d m is s io n  (p. 14 /> 

t h a t  th e  o n ly  q u e s t io n  t h a t  c a n  b e  ra is e d  by  the 
p r o s e c u to r  i s  t h e  i n t e r s t a t e  co m m erce  question . 

A s  to  t h i s  q u e s t io n  th e  C o u r t  fin d s  th e  fa c ts  as

f o l lo w s :

“ I  f in d  t h a t  th e  s a id  a c c id e n t a ro se  out 
o f  a n d  in  th e  c o u rs e  o f  th e  em p lo y m en t o 
s a id  H e n r y  W . L in c k s ; t h a t  th e  decease a  
th e  t im e  o f th e  a c c id e n t, w a s  n o t  en gaged  m  
a  s e rv ic e  w h ic h  w a s  p a r t  o f in te r s ta te  com­
m e rc e , o r  c o m m erce  b e tw e e n  a n y  o 
s e v e ra l  s ta te s .  I  fin d  th a t  a t  t im e s  th e  de­
c e a s e d  w a s  e n g a g e d  m  p re p a r in g  eng 
w h ic h  d id  n o t  le a v e  th e  y a r d s  o f t  
p a n y  a t  J e r s e y  C ity , aud known a s  d n ;  
o r  sw itc h  e n g in e s ; t h a t  a t  im es  * 
g a g e d  in  r e p a i r i n g  e n g in e s  th a t  
f l l  th e  S ta t e  o f  N e w  J e r s e y  a n d  w h o *
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w e re  u s e d  in  i n t r a s t a t e  c o m m e rc e ;  a n d  a t  
t im e s  h e  p r e p a r e d  e n g in e s  u s e d  in  i n t e r ­
s t a t e  co m m e rc e . T h a t  a t  th e  t im e  o f  th e  
a c c id e n t ,  th e  d e c e a s e d  w a s  w a lk in g  a c ro s s  
th e  t r a c k s  o f  th e  r e s p o n d e n t  a n d  w h ile  so  
d o in g  a n d  a t  th e  t im e  o f  th e  s a id  a c c id e n t, 
h e  w a s  n o t  e n g a g e d  in , a n  a c t  in  f u r th e r a n c e  
o f  i n t e r s t a t e  c o m m e rc e .”

P O IN T S

I

The p e titio n e r  in  th is  case is e n title d  to  
recover irre sp ective  o f  th e  F e d e ra l A c t .

T h e  p e t i t io n e r  e le c te d  to  r e c o v e r  u n d e r  th e  N e w  
J e r s e y  a c t  a n d  sh e  is , t h e r e f o r e ,  n o t  e x c lu d e d  f r o m  
re c o v e r in g  u n d e r  th e  N e w  J e r s e y  a c t,  b y  a n y th in g  
in  th e  F e d e r a l  a c t.  I n  R o u n s a v i l l e  v s .  C e n t r a l  R .  
C o ., 94  A tl . ,  3 9 2 , J u s t i c e  S w a y z e  s a y s :

‘ ‘ T h e  .  sc h e m e  is  m o re  l ik e  a  p e n s io n  
sc h e m e  th a n  a  l i a b i l i ty  f o r  a  b r e a c h  o f  c o n ­
t r a c t ,  o r  d a m a g e s  in  t o r t .  T h e  d if fe re n c e  
b e tw e e n  th e  tw o  k in d s  o f  le g is la t io n  is  i l ­
l u s t r a t e d  in  o u r  a c t.  * S e c t io n  1 i s  a n  e m ­

p l o y  e r ’s? l i a b i l i ty  p e t  s im i la r  to  th e  a c t  o f 
C o n g re s s ,  a n d  r e g u la te s  th e  l i a b i l i ty  in  a  
c o m m o n -la w  a c tio n  o f  t o r t .  S e c tio n  2 
c r e a te s  a n d  r e g u la te s  th e  n e w  s t a t u t o r y  
r ig h t .  B u t  f o r  p a r a g r a p h  8 o f  S e c tio n  2  
t h e r e  m ig h t  h a v e  b e e n  a  d o u b le  r e c o v e ry , 
a  r e c o v e r y  f o r  th e  t o r t  in  a  co m m o n -la w  
a c tio n , a n d  a  r e c o v e r y  o f  th e  s t a t u t o r y  co m ­
p e n s a t io n  b y  m e a n s  o f  th e  s t a t u t o r y  p ro -
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c e d u re .  N o r  w o u ld  t h a t  d o u b le  reco v ery  
h a v e  b e e n  i l le g a l ,  h o w e v e r  u n ju s t  i t  m ig h t 
b e , a n d  w a s  in  f a c t  c o n s id e re d  to  be b y  th e  
L e g i s la tu r e ,  f o r  c o m p e n s a tio n  b y  w ay  of 
p e n s io n  f r o m  th e  m a s t e r  i s  q u ite  d iffe re n t 
in  c h a r a c te r  f r o m  c o m p e n s a tio n  b y  a  to r t ­
f e a s o r ,  m a s te r ,  o r  t h i r d  p e r s o n , f o r  a  w ro n gMfe
n o t  a r i s in g  o u t  o f  c o n tra c t .

W e  th in k  i t  c le a r  t h a t  th e  a c t o f Con­
g r e s s  d e a ls  w i th  a n  e n t i r e ly  s e p a ra te  m a t­
t e r  f r o m  th e  a c t  o f  o u r  L e g is la tu re .  No 
c o n fu s io n  w o u ld  h a v e  a r is e n  i f  th e  d is tin c ­
t io n  r e c e n t ly  p o in te d  o u t b y  J u s t ic e  T rench- 
a r d  h a d  b e e n  o b s e rv e d  in  th e  e a r ly  d ay s  of 
t h i s  k in d  o f  le g is la t io n .  G r e g u t i s  v .  W a c -  

l a r k  W i r e  W o r k s ,  92  A tl .,  3 5 4 . ”

I f  th e  F e d e r a l  A c t  h a d  th e  e f fe c t  g iv en  to  i t  by 
t h e  N e w  J e r s e y  S u p re m e  C o u r t  in  i t s  op in ion  of 
th i s  c a s e  (p . 5 8 ) th e  F e d e r a l  A c t  w o u ld  be uncon­
s t i tu t i o n a l  b e c a u s e  i t  w o u ld  im p a i r  th e  obligation 
o f  th e  c o n t r a c t  u n d e r  w h ic h  th e  d ec ease d  w orked 
f o r  th e  R a i l r o a d  C o m p a n y . T h e  N ew  J e r s e y  Ac 
p r o v id e s  a  p e n s io n  a n d , th e r e f o r e ,  is  a  p a r t  o a 
c o n tr a c t .  T h e  S u p re m e  C o u r t  m isc o n s tru e d  and 
m i s in t e r p r e t e d  th e  F e d e r a l  A c t  in  f in d in g  a  i 
e x c lu d e d  a  r e c o v e r y  u n d e r l i e  N e w  J e r s e y  A c te x c lu d e d  a  r e c o v e r y  u n d e r jm  

to si if &  S2.BÎ
< k L

^ f i tn e  accident,T h e deceased, a t  th e tim e o f  the  
w as n o t en gaged  in  in te rsta te  commerce

I n  th e  e a s e  o f  P i e r s o n  v s .  N e w  T o r lc  W .  
C o .,  85  A t. ,  2 3 3 , s u i t  w a s  b r o u g h t  u n d e r  th e  f  

e r a l  L ia b i l i ty  A c t :
“ D e fe n d a n t ,  a  co m m o n  c a r r ie r j® g a g e d
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c e r ta in  r a i l s ,  a f t e r  t h e i r  a r r i v a l  a t  d e s t in ­
a t io n  c a u s e d  them , to  h e  m o v e d  to  th e  p la c e  
w h e re  th e y  w e re  to  b e  la id ,  a n d  e m p lo y e d  
p la in t i f f  a n d  o th e r  s e r v a n t s  to  u n lo a d  th e m  
f r o m  th e  c a r s .  P la in t i f f  w a s  i n ju r e d  b y  
th e  d r o p p in g  o f  o n e  o f  th e  r a i l s  o n  h is  fo o t , 
d u e  to  th e  n e g l ig e n c e  o f  h is  fe llo w  s e r v a n ts .  
H e ld , t h a t  su c h  s e rv ic e  w a s  n o t  w o rk  d o n e  
in  i n t e r s t a t e  c o m m e r c e ; a n d  h e n c e  p la in t i f f  
c o u ld  n o t  r e c o v e r  u n d e r  F e d e r a l  E m p lo y ­
e r ’s  L ia b i l i ty  A c t,  A p r i l  2 2 , 1 9 0 8 , 35  S ta t . ,  
65  (U . S . C o m p . S t. S u p p .,  1 9 1 1 , p . 1 3 2 2 ).

I n  G r a n g e r  v s .  P e n n s y l v a n i a  R .  C o . ,  86 A t. ,  2 6 4 , 
i t  a p p e a r s  :

“ T h e  p la in t i f f  w a s  s t ru c k ,  w h ile  in  th e  
e m p lo y  o f  th e  d e f e n d a n t ,  a  r a i l r o a d  co m ­
p a n y ,  b y  a  c a r  r u n n in g  o n  th e  t r a c k s  o f  th e  
d e f e n d a n t  c o m p a n y , w h ic h  w e re  u s e d  f o r  
th e  t r a n s p o r t a t i o n  o f  i n t e r s t a t e  a n d  i n t r a ­
s t a t e  c o m m e rc e  a s  th e  n e e d s  o f  th e  c o m p a n y  
r e q u ir e d .  T h e  c a r ,  w h ic h  s t r u c k  th e  p la in ­
t i f f  a n d  c a u s e d  th e  i n ju r i e s  u p o n  w h ic h  h is  
a c t io n  w a s  b a s e d , w a s  n o t  a t  th e  t im e  b e in g  
u s e d  f o r  th e  p u r p o s e s  o f t r a n s p o r t a t i o n  o f 
f r e ig h t ,  n o r  d id  i t  a p p e a r  in  th e  c a se  t h a t  
th e  m o v e m e n t  o f  th e  c a r  h a d  a n y  im m e d i­
a te  r e la t io n  to  t h e  m a k in g  u p  o f  a  t r a i n  f o r  
th e  p u r p o s e  o f  e n g a g in g  in  i n t e r s t a t e  co m ­
m e rc e . A t  th e  t im e  o f  th e  i n ju r y ,  th e  p la in ­
t i f f  w a s  p la c in g  a  c o v e r  o v e r  a  sw itc h  
m e c h a n is m  w h ic h  h e  h a d  j u s t  o iled , a c c o rd ­
in g  to  a  d i r e c t io n  g iv e n  h im  b y  h is  s u p e r io r  
officer, a n d  w a s  s t a n d in g  so  n e a r  th e  t r a c k  
t h a t  h e  w a s  s t r u c k  b y  th e  c a r .  T h e  r i g h t  o f 
th e  p la in t i f f  to  r e c o v e r  u n d e r  h i s  p le a d in g s  
d e p e n d e d  u p o n  th e  q u e s t io n  w h e th e r  th e
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a c t  o f  C o n g re s s ,  e n t i t le d  ‘A n  a c t re la tin g  
to  t h e  l i a b i l i ty  o f  co m m o n  c a r r i e r s  b y  ra i l ­
r o a d  to  t h e i r  e m p lo y e rs  in  c e r ta in  c a s e s ’ 
{ A c t  A p r i l  2 2 ,  1 9 0 8 , c. 1 4 9 , 35  S ta t . ,  65 
U . S ., C o m p . S t. S u p p ., 1 9 1 1 , p . 1 3 2 2 ) can  
b e  a p p l ie d  to  th e s e  f a c ts .  H e l d , th a t  
n e i th e r  th e  c a r  n o r  th e  p la in t if f  w as  en­
g a g e d  in  i n t e r s t a t e  co m m erce  w ith in  th e  
m e a n in g  o f  th e  a c t  e v o k e d .”

I n  V a n  B r i m e r  v s .  T e x a s  &  P .  R y .  C o ., 190  F ed . 
R e p . ,  3 9 6 , r e l ie f  u n d e r  t h e  F e d e r a l  A c t w as  de­
n ie d  b e c a u s e , a s  s ta t e d  b y  D is t r i c t  J u d g e  R u sse ll:

« c! T h e  p la in t i f f  w a s  a  b ra k e m a n  on a  tr a in  
o f  th e  d e f e n d a n t  w h ic h  c o n ta in e d  c a rs  be­
in g  u s e d  f o r  i n t e r s t a t e  s h ip m e n ts  o f fre ig h t. 
I n  th e  t r a i n  w a s  a  c a r  w h ic h  w a s  filled  w ith  
m e rc h a n d is e  d e s t in e d  f o r  a  p o in t  w ith in  the 
S ta te .  T h e  s h ip m e n t  o f th i s  c a r  o rig in a te d  
in  T e x a s  a n d  w a s  to  e n d  in  t h a t  s ta te . 
W h e n  th e  p la in t i f f  w a s  in ju re d ,  h e  w as en­
g a g e d  in  t h e  w o rk  o f c o m p le tin g  th e  t r a n s ­
p o r t a t i o n  o f  t h a t  i n t r a s t a t e  ca r . H e , w ith  
o th e r s ,  w a s  d o in g  th e  f in a l w o rk  of lan d in g  
t h a t  c a r  a t  i t s  d e s t in a t io n  a n d  w a s  do ing  no 
a c t  to w a r d s  f u r th e r i n g  th e  in te r s ta te  b u si­
n e s s  o f  th e  r a i l r o a d  C o m p an y .  ̂ N e ith e r 
th e  r a i l r o a d  c o m p a n y  n o r  th e  p la in t i  n o r 
a n y  o f  h is  fe llo w  em p lo y e e s  w e re , a t  th a  
t im e ,  e n g a g e d  in  co m m erce  b e tw e en  an y  o 
th e  s e v e r a l  s t a t e s ;  b u t  w e re  e n g a g in g  m  an 

- a c t  in  f u r th e r a n c e  o f  th e  p y d y  dom estic  
a n d  i n t r a s t a t e  c o m m e rc e  o f  th e  d efen d

I n  th e  c a s e  o f  Pederson v s .  D . S  B .  B .  C o ., 

19 7  F e d .  R e p .,  5 3 7 , th e  C o u r t  s a y s :

“ T h e  p e r s o n  in  w h o se  f a v o r  th e  liab ility  
i s  c r e a te d  o r  in  t h e  w o rd s  o f th e  s ta tu te ,
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t h e  o n e  w h o  is  e m p lo y e d  b y  su c h  c a r r i e r  in  
su c h  c o m m e rc e , is  co n f in e d  to  s u c h  e m p lo y ­
e e s  a s  a t  th e  t im e  o f  th e  i n j u r y  h a v e  a  r e a l  
a n d  s u b s ta n t i a l  c o n n e c tio n  w i th  th e  i n t e r ­
s t a t e  c o m m e rc e  in  w h ic h  th e  c a r r i e r s  a n d  
t h e i r  e m p lo y e e s  a r e  e n g a g e d ; f o r  i t  w ill  b e  
n o te d ,  su c h  c o n s t ru c t io n  d o e s  n o t  b y  r e a s o n  
o f  th e  g e n e r a l  c h a r a c te r  o f  t h e i r  c u s to m a ry  
w o rk  d r a w  a n  a r b i t r a r y  l in e  a n d  c o n fe r  
th e  b e n e f i t  o f  th e  a c t  o n  c e r t a in  e m p lo y e e s , 
s u c h  a s  e n g in e e r s ,  f ire m e n , c o n d u c to r s ,  a n d  
b ra k e m e n , a n d  e x c lu d e  o th e r s ,  su c h  a s  
b r id g e  b u i ld e r s ,  s t a t i o n  e m p lo y e e s  a n d  
t r a c k  la b o r e r s .  O n  th e  c o n t r a r y ,  i t  m a k e s  
th e  r e la t io n  o f  th e  e m p lo y e e ’s  p a r t i c u l a r  
w o rk  to  i n t e r s t a t e  t r a n s p o r t a t i o n  a t  th e  
t im e  th e  i n j u r y  is  s u s ta in e d  th e  te s t .  T h is  
m a y  b e  a  d ifficu lt s u b je c t  o w in g  to  th e  co m ­
p l ic a te d  c h a r a c te r  o f  a  r a i l r o a d  b u s in e s s  
a n d  i l l u s t r a t i o n s  m a y  b e  m is le a d in g , b u t .  
w e  th in k  re f le c t io n  w ill  m a k e  i t  c le a r  t h a t  
th e  s a m e  k in d  o f  a c t  m a y  a t  o n e  t im e  b e  a  
p a r t  o f  i n t e r s t a t e  t r a n s p o r t a t i o n ,  a n d , a t  
a n o th e r  t im e , m a y  h a v e  n o th in g  to  d o  w i th  
i t .  I f ,  f o r  e x a m p le ,  th e  n a t u r e  o f  a n  e m ­
p lo y e e ’s o c c u p a t io n  is  su c h  t h a t  h e  i s  so m e ­
t im e s  h e lp in g  to  m o v e  i n t e r s t a t e  t r a i n s  a n d  
a g a in  h e  is  h e lp in g  to  m o v e  t r a i n s  t h a t  a r e  
p u r e ly  lo c a l,  a l l  t h a t  c a n  b e  s a id  a s  a  g e n ­
e r a l  p r o p o s i t io n  is ,  t h a t  th e  A c t  o f  C o n ­
g r e s s  p r o t e c t s  h im  in  o n e  c a s e  a n d  d o e s  n o t  
p r o t e c t  h im  in  th e  o th e r .  T h e  p o w e r  o f  
C o n g re s s  is  a d e q u a te  in  o n e  c a se  a n d  d o e s  
n o t  e x i s t  i n  t h e  o th e r .  I t  i s  in e v i ta b le  t h a t  
e a c h  s i tu a t io n  m u s t  b e  c o n s id e r e d  b y  i t s e l f  
a n d  m u s t  b e  t e s t e d  b y  th e  r e q u ir e m e n ts  p r e ­
s c r ib e d  b y  C o n g r e s s ; w a s  th e  C o m p a n y  en -
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g a g e d  in  i n t e r s t a t e  co m m erce  a n d  w as the  
e m p lo y e e  e m p lo y e d  in  su c h  com m erce. I f  
b o th  o f  th e s e  q u e s t io n s  a r e  a n s w e re d  in  th e  
a f f irm a tiv e , th e  A c t  a p p lie s .

“ A  la b o r e r  e n g a g e d  on  a  w o rk  t r a in  fo r  
th e  d e f e n d a n t  c o m p a n y , in ju r e d  w hile  en ­
d e a v o r in g  to  b o a r d  a  f r e ig h t  t r a in  on S u n ­
d a y  to  g e t  th e  m a il  f o r  h is  cam p , in  com ­
p l ia n c e  w i th  t h e  d ire c t io n s  o f h is  a s s is t­
a n t  f o r e m a n , H e l d  n o t  e n g a g e d  in  in te r ­
s t a t e  co m m e rc e , a n d  n o t  e n ti t le d  to  r e ­
c o v e r  u n d e r  th e  F e d e r a l  E m p lo y e r ’s  L ia ­
b i l i ty  A c t .”

M e y e rs  v s . N o r fo lk ,  N . W . R y . Co., 78
S . E .  (N . C .) ,  2 8 0 :

“ A  r a i l r o a d  e m p lo y e e  e n g a g e d  in  r e p a ir ­
in g  a  b o i le r  w h ic h  h a d  b e e n  a tta c h e d  to  and 
u s e d  in  a  w re c k in g  t r a in ,  a n d  w h ich  w as a t 
th e  t im e  ly in g  in  a  ro u n d  h o u se , is  no t 
w i th in  th e  F e d e r a l  E m p lo y e r ’s L iab ility

^ c t. ’ ’
R u c k  v s . C h ic a g o  M . & S. P . Ry- Co., 

14 0  N . W ., 1 0 7 4 , 153  W is ., 158 .
“ A  f ire m a n , w h o se  r u n  w a s  w h o lly  w ith in  

h e  s ta te ,  h a v in g  o ile d  a n d  p re p a re d  his 
m g in e , w h ic h  w a s  n o t  th e n  a tta c h e d  to  any  
r a in  w a s  k i l le d  w h ile  c ro s s in g  th e  track s  
o h t s  b o a r d in g  h o u s e  f o r  a  p e r s o n a l  p n r- 
Dose. H is  e n g in e  w a s  to  h a v e  h a u le d  some 
r e i g h t  w h ic h  w a s  i n t e r s t a t e  com m erce, bu 
;he r o a d  u p o n  w h ic h  i t  o p e ra te d  w a s  n o t an 
n t e r s t a t e  c a r r i e r ,  th o u g h  th e  le ssee  of t  
ro a d  w a s  e n g a g e d  in  su ch  com m erce, t a n  
:h a t  th e  F e d e r a l  E m p lo y e r  s ^ h i h t y _ A  
( A c t  A p r i l  2 2 ,  1 9 0 8 , c. 1 4 9 , 3 5 Stafc,
3 . C o m p . S t.  S u p p .,  1 9 0 9 , p . l i n > >  
o n ly  a p p l ie s  to  a  e a r n e r  h y  ra i l ro a d
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e n g a g e d  in  i n t e r s t a t e  co m m e rc e , a n d  o n ly  
to  a n  e m p lo y e e  s u f f e r in g  i n j u r y  w h ile  e m ­
p lo y e d  in  su c h  c o m m e rc e , d id  n o t  a p p ly ,  f o r  
th e  f i r e m a n  w a s  n o t  th e n  e n g a g e d  in  i n t e r ­
s t a t e  c o m m e rc e .”

Z a c h a r y  v s . N o r th  C a r o l in a  R . C o., 72
S . E .,  8 5 8 , 1 5 6  N . C ., 4 9 6 .

“ A  c a r  w h ic h  h a s  j u s t  com e in  f r o m  a n  
i n t e r s t a t e  t r i p  a n d  is  b e in g  p la c e d  in  th e  
y a r d  o f  a  m a n u f a c tu r e r  a t  th e  t im e  o f  p la in ­
t i f f ’s in ju r y ,  to  b e  lo a d e d  f o r  a n o th e r  i n t e r ­
s t a t e  t r i p ,  w a s  n o t  in  u s e  in  i n t e r s t a t e  co m ­
m e rc e  so  a s  to  a u th o r iz e  a  r e c o v e r y  f o r  th e  
v io la t io n  o f  th e  A c t  o f  C o n g re s s  (M a rc h  2d , 
1 8 9 3 ) ,  r e q u i r in g  t h a t  o a r s  u s e d  in  I n t e r ­
s t a t e  C o m m e rc e  s h a l l  b e  p r o v id e d  w i th  se ­
c u re  g r a b i r o n s .”

C a m p b e ll  v s . C h ic a g o , R . I .  & P .  R y . 
C o ., 14 9  111. A p p .,  1 2 0 , ju d g m e n t  a f ­
f irm e d , 9 0  N . E . ,  1 1 0 6 .

T h e  c a s e  o f  I l l i n o i s  C e n t r a l  v s .  B e h r e n s ,  233  
U . S ., 4 7 8 , h o ld s :

“ H e r e  a t  th e  t im e  o f  th e  f a t a l  i n j u r y  th e  
i n t e s t a t e  w a s  e n g a g e d  in  m o v in g  s e v e ra l  
c a r s  a l l  lo a d e d  w i th  i n t r a s t a t e  f r e ig h t ,  f r o m  
o n e  p a r t  o f  th e  c i ty  to  a n o th e r .  T h a t  w a s  
n o t  a  s e rv ic e  in  i n t e r s t a t e  c o m m e rc e , a n d  
so  t h e  i n j u r y  a n d  r e s u l t i n g  d e a th  w e re  n o t  
w i th in  t h e  s t a tu te .  T h a t  h e  w a s  e x p e c te d  
u p o n  th e  c o m p le tio n  o f  t h a t  t a s k ,  to  e n g a g e  
in  a n o th e r  w h ic h  w o u ld  h a v e  b e e n  a  p a r t  o f 
i n t e r s t a t e  c o m m e rc e  is  im m a te r ia l  u n d e r  
th e  s t a tu t e ,  f o r  b y  i t s  t e r m s  th e  t r u e  t e s t  i s  
th e  n a t u r e  o f  t h e  w o r k  b e i n g  d o n e  a t  th e  

t i m e  o f  t h e  i n j u r y . ”
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I I I

T he a ccid e n t arose out o f an d in  the course 
o f th e  em p loym en t o f deceased.

T h e r e  is  n o  d o u b t  t h a t  u n d e r  th e  dec is io n s in 
t h i s  s ta te ,  th e  a c c id e n t  to  d e c e a se d  a ro s e  ou t of 
a n d  in  th e  c o u r s e  o f  h is  em p lo y m e n t.

H o u g h te n  v s , R o o t, 35  N . J .  L . J . ,  332 .
T e r l ic k i  v s . S t r a u s s ,  36  N . J .  L . J . ,  185 , 

89  A t. ,  1 0 2 3 .
Z a b r is k ie  v s . E r i e  R a i l ro a d  C om pany, 

88 A t.,  8 2 4 .
“ W h e r e  d e c e d e n t, in  d e f e n d a n t’s em ­

p lo y  a t  th e  t im e  o f  h is  d e a th ,  w as found  
d e a d  ly in g  u n d e r  a  t r a i n  w ith  a  ho le six 
in c h e s  in  d ia m e te r  in  h is  abdom en , the 
p h y s ic a l  f a c t s  w e re  su ffic ien t to  m ake out a 
p r i m a  f a c i e  c a s e  o f  ac c id e n t.

“ W h e re  d e c e d e n t  h a d  g o n e  to  h is  fo re ­
m a n  in  s e a rc h  o f  c e r ta in  m a te r ia l ,  and 
w h ile  o n  su c h  t r i p  w a s  k il le d  a n d  found  
ly in g  u n d e r  a  t r a i n ,  i t  su ffic ien tly  ap p e a re d  
t h a t  h is  i n j u r y  a ro s e  o u t o f an d  in  the 
c o u r s e  o f h is  e m p lo y m e n t, w ith in  th e  E m ­
p l o y e r ’s L ia b i l i ty  A c t (3  C o m p .  S t . ,  1910 , 

pp. 3 0 4 2 -3 0 4 4 , S ecs . 8 9 -9 3 ).
D e F a z io  v s . G o ld sc h m id t, 88 M ,  70 . .

I t  i s  r e s p e c t f u l ly  in s i s te d  t h a t  th e  p e ti t io n e r  is 
VhvH'ffid +o recover e n d  th e  d e c is io n  o f th e  hu- 
o ro m e  C o u r t  sh o u ld  b e  r e v e r s e d  a n d  th e  n u d -  
jn e n t  o f  th e  C o u r t  o f C o m m o n  P le a s  shou ld  be at-

•'Tired.
R e s p e c tf u l ly  su b m itte d .

F R A N K  G. T U R N E R  
A t to r n e y  f o r  a n d  o f c o r n e l

. . w i t h  P e t i t io n e r - A p p e l la n t -
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Court of Errors and Appeals.

Brief in Behalf of Erie Railroad Company,

T h e  a p p e lla n t  (h e re in a f te r  c a lle d  p e ti t io n e r )  filed 
a  p e tit io n  in  th e  H u d s o n  C o u n ty  C o u r t o f C o m m o n  
P leas  to  re c o v e r  c o m p e n s a tio n  u n d e r  th e  N e w  J e r ­
sey W o rk m e n ’s C o m p e n sa tio n  A c t (C hap . 9 3 , L a w s  
of 1 9 1 1 ). T h e  p la in t i f f ’s in te s ta te  w a s  em p lo y ed  by  
th e  a p p e lla n t  (h e re in a f te r  c a lle d  d e fe n d a n t)  a s  a n  
en g in e  p re p a re r  in  i t s  J e r s e y  C ity  te rm in a l ,  h is  d u ty  
being  to  fill th e  c a b  l ig h ts  o f th e  lo co m o tiv e s  a t  t h a t  
po in t. T h e  e n g in e s  o f w h ic h  h e  h a d  c h a rg e  w e re  
p asse n g e r e n g in e s .  O n  th e  d a y  o f th e  a c c id e n t 
(S ep tem b er 2 4 , 19  L4 ) h e  s ta r te d  w o rk  a t  s ix  o ’c lock  
A. M ., a n d  c o n t in u e d  u n t i l  1 1 .5 0  A . M ., w h e n  h e  
w as k illed  w h ile  c ro s s in g  o n e  o f th e  t r a c k s  o n  a c ­
c o u n t o f b e in g  s t r u c k  b y  th e  b re a s t  b e a m  of a n  e n ­
g in e  m o v in g  th ro u g h  th e  y a r d  o n  t h a t  t r a c k .

T he H u d s o n  C o m m o n  P le a s  e n te r e d  j u d g m e n t  
fo r th e  p e t i t io n e r  in  th e  s u m  o f $ 7 .2 0  p e r  w eek  fo r  
a  period  o f 300  w e ek s  (p. 1 8 , 11. 20  3 0 ). T h e r e a f te r  
th e  d e fe n d a n t o b ta in e d  a  w r i t  o f c e r t io r a r i  fo r  r e - 
v iew  of th e  ju d g m e n t  b y  th e  S u p re m e  C o u r t.  T h e

Erie Railroad Company, 
A p p e l le e ,

Regina Linces, Admx.,
A p p e l l a n t ,

O n  A p p e a l  f r o m  
S u p r e m e  C o u r t•

Appellee.
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l a t t e r  C o u r t  ^ re v e rse d  th e  ju d g m e n t  o n  th e  ground 
t h a t  a t  th e  t im e  o f th e  a c c id e n t th e  d e fen d an t was 
e n g a g in g  a s  a  c o m m o n  c a r r ie r  in  in te rs ta te  com ­
m erc e , a n d  th e  p la in t if f ’s in te s ta te  w as em ployed by 
h im  in  su c h  co m m erce , a n d  th a t  th ere fo re  the 
F e d e ra l  E m p lo y e r ’s L ia b il i ty  A c t  o f  1908  controlled 
th e  r ig h t s  a n d  l ia b ili t ie s  o f th e  p a r tie s  exclusive of 
th e  s ta te  s ta tu te s  (pp. 5 8 -59 ). T h e re a f te r  th e  peti­
t io n e r  to o k  h e r  a p p e a l to  th is  C o u rt.

Brief of the Argument 

I .

The petitioner did not sustain the burden of proof 
upon her to show that the accident arose 
out of and in the course of the employment 
of her intestate.

U n d e r  th e  N ew  J e r s e y  C o m p en sa tio n  A ct, in 
o rd e r  to  e n t i t le  a n  em p lo y e  o r h i s  re p re sen ta tiv e  to 
re c o v e r  d a m a g e s , i t  m u s t  a p p e a r  t h a t  th e  personal 
in ju r ie s  o r  d e a th  w e re  cau sed  “ b y  ac c id en t arising 
o u t  o f a n d  in  th e  c o u rse  o f h is  em p lo y m en t.”  (Sec. 
7 o f S ta t . )

T h e  w o rk  u p o n  w h ich  L in c k s  w as en g ag ed , m ,  
f i l l in g  t h e  la m p s  w h ic h  e n a b le  en g in e m e n  to  see 
th e i r  w a te r  a n d  s te a m  g a u g e s  a t  n ig h t ,  w as such 
t h a t  i t  w a s  n e c e ssa ry  fo r  h im  to  go ab o u t alone 
th r o u g h  th e  e n g in e  y a rd  w ith  h is  oil can , from  en­
g in e  to  e n g in e . H e  h a d  b een  d o in g  th is  d u rin g  
th e  m o rn in g  u p o n  w h ic h  h e  w as  k illed , b u t th ere  
is  n o  ev id e n c e  a s  to  w h a t  h e  h a d  done o r w hat 
h e  w a s  a b o u t  to  do  a t  th e  t im e  of h is  d ea th . The 
te s t im o n y  o f a  fe llo w  em p lo y ee  in  the y ard , who 
w as e n g a g e d  a s  a n  a p p re n tic e  w o rk in g  upon an  
e n g in e , is  a ll  w e  h a v e  to  go  by  a s  to  w h a t th e  de­
ceased  w a s  d o in g  a t  t h a t  tim e . T h is m an  noticed
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L in c k s  w a lk in g  a lo n g  w ith  h is  o il c a n  b e tw e e n  th e  
t r a c k s  w h e re  th e  e n g in e s  w e re  s ta n d in g  a n d  sa w  
h im  s e t  h is  c a n  u p o n  a  lo co m o tiv e  a n d  th e n  s t a r t  
to  w a lk  a c ro ss  th e  n e a rb y  t r a c k s ,  in  d o in g  w h ic h  
h e  w a s  s t ru c k  b y  a  lo co m o tiv e . N o  one k n o w s  
w h e re  h e  w a s  g o in g  o r  w h y  h e  w e n t  in  th e  d ire c tio n  
h e  d id , c r  w h a t  h e  in te n d e d  to  do  w h e n  h e  s ta r te d  
in  t h a t  d ire c tio n  (p. 4 4 , 1. 3 0 , e t  s e q .) .

T h e  C o u r t  w ill n o t  in f e r  t h a t  th e  a c c id e n t  a ro se  
o u t o f th e  e m p lo y m e n t (H e n r y  S te e r s , I n c .  v .  D u n - 
n e w a ld ,  85  N . J .  L a w , 4 4 9 ) .

T h e  C o u r t  th e re in  s ta te d :

“ I f  w e a ssu m e  th e  l a t t e r  as  th e  m o re  p ro b a ­
b le  th e re  is  a  c o n je c tu re ,  o r  a  l ik e ly  
g u e ss , no  m o re  I t  d oes n o t  re a c h  th e  
c e r t a in ty  o f a  lo g ic a l in fe re n c e , b u t  
e v e n  i f  s u c h  w e re  th e  f a c t  th e  b e s t t h a t  
c o u ld  be sa id  w o u ld  be t h a t  th e  a c c id e n t 
a ro se  o u t  o f th e  c o u rse  o f th e  e m p lo y ­
m e n t,  a n d  th e re  w o u ld  s ti ll  b e  a  f a ilu re  
o f p ro o f  t h a t  i t  a ro se  o u t  o f th e  e m p lo y ­
m e n t .”

T h e  b u rd e n  o f  f u r n is h in g  ev id en c e  f ro m  w h ic h  
such in fe r e n c e  c a n  be d ra w n  re s ts  u p o n  th e  c la im ­
a n t. H e im e r s  v .  P r o c t o r  P u b l i s h in g  C o m p a n y , g5 
N . J .  L . ,  4 4 1 ; B r y a n t  v .  F i s s e l , 84  N .  J .  L . ,  7 2 .

C o u n se l fo r  th e  p e ti t io n e r  c ite s  se v e ra l cases  (see 
pag e  10 o f h is  b r ie f )  in  s u p p o r t  o f th e  q u e s tio n  
u n d e r  c o n s id e ra tio n , b u t  i t  is  s u b m itte d  t h a t  n o n e  
of th e se  a re  a p p lic a b le  to  th e  ca se  a t  b a r .

In  H o u g h to n  v .  B o o t , 35  N . J .  L . J . ,  3 3 2 , th e  d e ­
ceased w a s  a  g e n e ra l  fo re m a n  o f th e  e x c a v a t in g  
w o rk  a n d  “ h e  w a s  su p p o sed  to  see t h a t  e v e r y th in g  
w as sa fe  th e re  a ro u n d  th e  w o rk .” F o llo w in g  a n  
e lec tric  s to rm  a  w ire  fe ll, a n d  M r. H o u g h to n  w a s
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killed, due to an electric shock, said wire being a 
live wire. The Court said:

“Mr. Houghton was there representing the 
company, and it was part of his duty to 
see that the work was done, and, when 
apparently the men, or some of the men, 
could not proceed because of the wire 
dangling within three feet of the crane, 
he inspected the wire to find out ‘wheth­
er it was alive,’ to ascertain ‘the start­
ing point and trace the wire along the 
street.’ While, as counsel contends, it 
may not have been his duty ordinarily 
to see that all the overhead electric 
wires were safe, in view of the suspen­
sion of the work due to the storm and 
the effect of the storm, I think it was 
his duty to make an inspection before 
ordering the men to proceed with the 
work. ”

In Terleeki v. Strauss & Co.y 36  N . J. L. J., 185 , 
the Court said:

“ I n  m y  o p in io n  th e  a c c id e n t w as occasioned 
b y  a  c o n d itio n  w h ich  is in h e re n t  in  the 
w o rk  t h a t  th e  c la im a n t  w as called  upon 
to  do, a n d  th e re  w a s  n o th in g  u n reaso n ­
ab le  in  th e  a c tio n  of th e  p e titio n e r a t  the 
t im e  i t  o c c u rre d ; i t  w as  in c id e n t to the 
e m p lo y m e n t, a n d  in  m y  ju d g m e n t the 
a c c id e n t a ro se  o u t  o f and  in  th e  course 
o f th e  e m p lo y m e n t.”

I n  th e  sa m e  ca se  b e fo re  th e  S uprem e C ourt, 89 
A t l . ,  1 0 2 4 , 85  N . J. L., 4 5 4 , S w ayze, J.:

‘ ‘I n  f a c t ,  i t  is  a  n ec essa ry  im p lica tion  of the
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contract of employment that the work­
man shall come to his work and shall 
leave with reasonable speed when the 
work is over. The preparation reason­
ably necessary for beginning work after 
the employer’s premises are reached and 
for leaving when the work is over is a 
part of the employment. A workman 
is none the less in the course of employ­
ment because he is engaged in changing 
his street clothes for his working 
clothes, or in changing his working 
clothes for his street clothes.”

In  the Zabriskie case , 92  Atl., 3 8 5 ; 86 N. J .  L . ,
266 , th e re  w a s  p o s itiv e  ev id en c e  th a t  a t  th e  t im e  o f 
th e  a c c id e n t th e  d e c e d e n t w a s  g o in g  o n  a  d u ty ,  
w hich  w a s  n e c e ssa r ily  in c id e n t  to  th e  p ro p e r  e x e c u ­
tion  o f h is  d u tie s .  I n  th e  ca se  o f D e F a z io  v .
G o ld s c h m id t ,  88 A tl . ,  7 0 5 , (aff. 95  A t l . ,  5 4 9 ), 
c ited  by c o u n se l, th e re  w as  u n d is p u te d  ev id en c e  
th a t  th e  d e c e d e n t h a d  g o n e  to  h is  fo r e m a n  in  s e a rc h  
of c e r ta in  m a te r ia l  a n d  th a t  i t  w a s  w h ile  o n  s u c h  
trip  h e  w a s  k ille d .

There is absolutely no evidence as to where the 
decedent in this case was going, or for what pur­
pose, or that he was going anywhere for any pur­
pose incidental to his duties. It is respectfully 
submitted that the cases so cited by counsel do not 
support his contention in this regard, nor are they 
applicable to the case at bar.

II.
The conclusion of the Supreme Court that at the 

time of the accident the defendant was 
engaging as a common carrier in interstate 
commerce and that the plaintiffs intestate

i
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was employed by it in such commerce was 
justified by the evidence; and, in so far as 
such conclusion is to be considered as a 
finding of fact, it cannot be reviewed by 
this Court.

T h e  f in d in g  b y  th e  J u d g e  o f  th e  C om m on Pleas, 
a s  s ta te d  in  h is  “ c o n c lu s io n ,”  nam el} ': “ I  did no t 
fin d  in  th is  case  t h a t  th e  deceased  w a s  engaged  in  
in te r s t a te  co m m e rc e , o r  t h a t  h is  in ju r ie s  occured 
w h ile  h e  w a s  em p lo y ed  in  su ch  co m m erce” (p. 15,
I. 10), is  n o t  c o n tro ll in g  upon  th e  re v ie w in g  C ourt 
in  a  ca se  w h e re  th e  f a c ts  on th is  p o in t a re  su b s tan ­
t ia l ly  u n d is p u te d — as th e y  a re  in  th e  p re se n t case. 
T h e  S u p re m e  C o u r t  h a d  b o th  th e  r ig h t  an d  th e  d u ty  
to  d e te r m in e  fro m  th e  fa c ts  w h a t  w as th e  legal con­
c lu s io n  to  b e  d e r iv e d  th e re f ro m . I t  w as so decided 
b y  th is  C o u r t  in  H u lly  v. M o o sb ru g g e r, 95 A tl., 
1 0 0 7 , w h e re in  i t  w a s  held  th a t ,  a l th o u g h  th e  find­
in g s  o f th e  C o m m o n  P le a s  a s  to  th e  fa c ts  a re  con­
c lu s iv e  on  re v ie w , n e v e r th e le s s , “ th e  la w  arising  
u p o n  th e  a s c e r ta in e d  fa c ts  is  a q u e s tio n  fo r  th e  C ourt 
re v ie w in g  th e  d e c is io n .”

I n  th e  p re s e n t  ca se  th e re  w a s  no d isp u te  as to 
th e  fa c ts .  H e n c e , th e  f in d in g  of th e  C om m on Pleas 
w a s  a  p ro p e r  s u b je c t  m a t te r  o f rev iew  by the  Su­
p re m e  C o u r t .  T h e  l a t t e r  C o u rt h e ld  th a t  the  de­
f e n d a n t  w a s  e n g a g in g  in  in t e r s ta te  com m erce and 
th e  em p lo y e  w a s  em p lo y ed  in  such  com m erce (p. 59 ,
II. 3 0 -3 5 ). I f  th is  f in d in g  o f th e  S u p rem e C o u rt be 
co n s id e re d  a s  a  f in d in g  o f f a c t , th e n  i t  is, of course, 
co n c lu s iv e  o n  th is  C o u rt.

L e h ig h  C o a l Co. v .  J u n c t io n , 68 A tl., 806 .

Y e l lo w  P in e  Co v . B o a r d  o f  A sse s so r s , 70 N . 
J .  L .,  5 9 0 ; 72  N . J .  L .,  182 .
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E u g e n e  D u b e lb e is s  v .  W est H o b o k e n , 82  N . J .  
L . ,  6 8 3 .

E r ie  R .  R .  Co. v .  B o a r d  o f  P u b l ic  U t i l i t y  
C o m m r s ., 85  N . J .  L . , 4 2 0 .

O n th e  o th e r  h a n d ,  i f  th e  f in d in g  o f  th e  S u p re m e  
C o u rt is  to  b e  a s  a  f in d in g  o f la w , th e n  o f c o u rse  i t  
m ay  b e  re v ie w e d  by  th is  C o u r t ;  a n d  on su c h  a  r e ­
v iew  w e  s u b m it  t h a t  th e  co n c lu s io n  o f th e  S u p re m e  
C o u rt w a s  c o r re c t a s  a  m a t t e r  o f la w .

T h e  d ec ease d  w a s  em p lo y ed  in  p e r fo rm in g  a  p o r ­
tion  o f th e  w o rk  n e c e s sa ry  in  o rd e r  to  r u n  locom o­
tives o v e r re s p o n d e n t’s r a il ro a d . T h e re  a re  n u m e r ­
ous c a se s  t h a t  h o ld  t h a t  em p lo y ee s  e n g a g e d  in  
ta k in g  c a re  o f a g e n c ie s  o f in te r s t a te  co m m erce , 
such  a s  lo c o m o tiv e s , c a rs , e n g in e s , sw itc h e s , e tc . ,  
are  e n g a g e d  in  in te r s t a te  c o m m erce . T h e  e n g in e s  
e n te r in g  a n d  le a v in g  th e  J e r s e y  C ity  s ta t io n  d u r in g  
th e  h o u rs  w h ic h  d eceased  w o rk e d  on  th e  d a y  o f h is  
d e a th , to g e th e r  w i th  th e  n u m b e rs  o f th e i r  t r a in s ,  
th e  t im e  o f  a r r iv a l  a n d  d e p a r tu re ,  a n d  th e  o r ig in s  
and d e s t in a tio n s  o f th e  s a m e , a re  sh o w n  in  E x h ib i ts  
R  2 and  R  3 (pp . 51 -4 ). I t  is  u n d is p u te d  t h a t  m a n y  
of these lo co m o tiv e s  le f t  th e  S ta te  o f  N e w  J e r s e y  
w h ile  on  th e i r  r u n s ,  a n d  w e m a in ta in  t h a t  in  th e  
case o f a ll  o f th e m  th e y  w e re  e n g a g e d  in  in te r s t a te  
com m erce. T h e  p r in c ip a l b u s in e ss  d o n e  o n  p a s s e n ­
g e r t r a in s  c o m in g  in to  J e r s e y  C ity  is  th e  c a r r y in g  o f 
th ro u g h  i n t e r s t a t e  p a s s e n g e rs  b e tw e e n  p o in ts  in  
New  J e r se y  a n d  N e w  Y o rk  C ity , a n d , th e re fo re ,  
th e  lo co m o tiv es  a n d  t r a in s  a r r iv in g  w ith  su c h  
p assen g ers  a re  j u s t  a s  m u c h  e n g a g e d  in  in te r s ta te  
com m erce a s  i f  th e y  p ro c eed e d  a c ro ss  th e  N o r th  
R iv er to  N e w  Y o rk  C ity  o n  a  b r id g e  in s te a d  o f 
t ra n s f e r r in g  th e i r  p a s s e n g e rs  to  f e r ry  b o a ts  o r  tu b e  
tra in s .

A s w e h a v e  s ta te d ,  th e re  is  n o th in g  in  th e  te s ti-
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m a n y  w h ic h  sh o w s  w h a t  w a s  th e  la s t  a c t  o f th e  de­
ceased  in  c o n n e c tio n  w ith  h is  em p lo y m en t, o r w h a t 
h e  w a s  a b o u t to  d o  in  t h a t  r e g a rd , b u t  w e su b m it 
t h a t  i f  h e  w a s  e n g a g e d  in  th e  se rv ice  of th e  com ­
p a n y  a t  a ll, h is  e m p lo y m e n t a t  th e  tim e  w ould  re ­
la te  to  h is  e n t i r e  d u t ie s  fo r  th e  d a y . M any cases 
h a v e  b ee n  dec id ed  in  in te r p r e t in g  th e  s ta tu te ,  in 
c i t in g  w h ic h  w e h a v e  en d e av o re d  to  q u o te  those 
w h ic h  b e a r  m o s t c lo se ly  u p o n  th e  fa c ts  in  th e  case 
a t  b a r .

T h e  F e d e ra l  S ta tu te  o f 1908  p ro v id es  th a t  ‘‘every 
co m m o n  c a r r i e r  by  ra ilro a d , w h ile  e n g a g in g  in 
c o m m e rc e  b e tw e e n  a n y  o f th e  se v e ra l S ta te s  and 
te r r i to r ie s ,”  e tc ., “ sh a ll  b e  liab le  fo r  d am ag e s  to 
a n y  p e rso n  s u f fe r in g  in ju r y  w h ile  h e  is  em ployed 
b y  su c h  c a r r ie r  in  su c h  c o m m erce , o r  in  case of the 
d e a th  o f su c h  em p lo y ee , to  h is  o r h e r  p erso n a l rep re­
s e n ta t iv e ,” e tc . T h e  d e fe n d a n t  in  th is  case was 
c le a r ly  e n g a g e d  in  c o m m e rc e  b e tw e e n  th e  several 
S ta te s  an d  w e  s u b m it  t h a t  th e  deceased  w as em ­
p lo y ed  b y  th e  re s p o n d e n t in  su c h  com m erce  a t  the 
t im e  o f th e  a c c id e n t.

I n  P e r r y  v .  I l l i n o i s  C e n tr a l  R . R .  C o .% 143 N . W ,, 
7 ii4  (M in n e so ta ) , p la in t if f  w a s  a  c o n d u c to r whose 
r e g u la r  r u n  w a s  b e tw e e n  tw o  p o in ts  in  th e  sam e 
S ta te .  T h e  t r a in s  in  h is  c h a rg e  w ere  a lm o st w holly, 
b u t  n o t  e n t i re ly ,  com posed  o f in te r s ta te  sh ipm ents. 
P la in t i f f  w a s  in ju r e d  w h ile  o n  th e  “ re tu r n ” trip , 
a n d  o n  th is  p a r t ic u la r  t r ip  i t  so h ap p en ed  there  
w e re  n o  lo ad ed  c a r s  to  be ta k e n  a n d  all th a t  the 
c o n d u c to r  h a d  o n  th e  t r a in  w e re  som e f la tc a r s  on 
w h ic h  w a s  lo ad ed  a  p ile  d r iv e r  b e lo n g in g  to  the  
c o m p a n y . H e ld , t h a t  h e  w a s  en g a g ed  in  in te rs ta te  
co m m erce .

I n  C e n tr a l  R .  Go. v . G o la su rd o , 192 F ed ., 901 
(C irc u it  C o u r t  o f A pp ea ls , Second C ircu it), held 
t h a t  th e  F e d e ra l  S ta tu te  ap p lied  to  a  case w here a
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t r a c k  fo re m a n  w a s  re p a i r in g  a  s w itc h  in  d e f e n d a n t’s 
te rm in a l ,  o v e r  w h ic h  in te r s t a te  an d  in t r a s t a t e  co m ­
m erce  w a s  c o n t in u a l ly  tr a n s p o r te d .

I n  L a m p h e r e  v .  O re g o n , e tc .,  R .  C o ., 196  F ed ., 
336  (C irc u it  C o u r t  o f A p p ea ls , N in th  C irc u it) ,  th e  
s ta tu te  w a s  ap p lied  to  th e  case  o f a  lo c o m o tiv e  f ire ­
m a n  w h o  w a s  o rd e red  to  r e p o r t  a t  a  s ta t io n  to  b e  
t r a n s p o r te d  w ith  o th e rs  to  a n o th e r  s ta t io n  to  re lie v e  
th e  c re w  o f a n  in te r s t a te  t r a in ,  a n d  w h o  w a s  k ille d  
by  th e  n e g lig e n c e  o f a n o th e r  c re w  w h ile  h e  w a s  a p ­
p ro a ch in g  th e  s ta t io n .

I n  B a r r  v .  B a l t im o r e , e t c . ,  R .  C o ., 197  F e d . ,  6 6 5 , 
an  e n g in e  u sed  in  h a u l in g  in te r s t a te  t r a in s  h a d  
reach ed  th e  end  o f i t s  l in e  a n d  w a s  on a  fire  t r a c k  
to  a w a i t  th e  t im e  fo r  s t a r t i n g  o n  th e  r e tu r n  tr ip . 
P la in tif f  w a s  a  r e p a ir  m a n  a n d  w as s e n t  to  r e p la c e  
a b o lt w h ic h  h a d  b een  lo s t  fro m  th e  b ra k e sh o e . 
H eld , th e  s t a tu t e  ap p lied . I n  th i s  ca se  th e  C o u r t  
p u t i ts  d ec is io n  o n  th e  g ro u n d  th a t  th e  e n g in e  a t  
th e  t im e  o f th e  a c c id e n t w a s  “ h a b i tu a l ly ” u sed  in  
in te r s ta te  co m m erce .

In  N o r th e r n  P a c i f ic  R .  C o. v .  M a e k r l ,  198  F e d ., 1 
(C ircu it C o u r t  o f A p p ea ls , N in th  C irc u it) ,  a n  e m ­
ployee o f  in t e r s t a t e  r a i l ro a d  c o m p a n y  w a s  in j  u re d  
th ro u g h  th e  n e g lig e n c e  o f a  fe llo w  s e r v a n t  w h ile  h e  
w as w o rk in g  in  a  ra ilro a d  sh o p  in  th e  r e p a ir  o f a  
car w h ic h  w a s  u se d  in  b o th  i n te r s t a te  a n d  i n t r a ­
s ta te  t r a n s p o r ta t io n  a s  occasio n  m ig h t  a r ise , a n d  
had  b een  so u se d  fo r  a  lo n g  tim e . H e ld , t h a t  th e  
F edera l S ta tu te  ap p lied , c i t in g  m a n y  o th e r  cases , 
in c lu d in g  S o u th e r n  R .  C o ., v. TJ. S . ,  222 U . S ., 20; 
56 L . E d . ,  7 2 .

In  P e d e r s o n  v .  D  L .  <& W . R .  R . C o ., 229  U .  S ., 
146 ; 57  L . E d . ,  1 1 2 5 , a n  em p lo y e  o f a n  i n te r s t a te  
ra ilroad  c a r r ie r  w as k illed  w h ile  c a r r y in g  a  sa c k  o f 
bolts to  b e  u sed  in  r e p a i r in g  a  b r id g e  w h ich  w as
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regularly used in both interstate and intrastate 
commerce. Held, that the Federal Act applied. In 
this case the Supreme Court cited with approval 
the above cases of Darr, Maerkl and Lamphere. The 
Lamphere case, perhaps, goes further than any 
other decision, as at the time of the accident the 
fireman had not actually started bis work; but he 
was, nevertheless, held entitled to the benefit of the 
statute.

A n o th e r  re c e n t  d ec is io n  o f th e  U . S. S uprem e 
C o u r t  is  S t.  L o u i s , e tc .,  R .  Go. v .  S ea le , 229  U . S ., 
1 5 6 ; 57  L . \E d . ,  1 1 2 9 , in  w h ic h  th e  F e d e ra l s ta tu te  
w a s  h e ld  to  a p p ly  to  th e  case of a n  ac c id en t to  a 
y a r d  c le rk  w h o  w a s  k ille d  w h ile  p ro ceed in g  th ro u g h  
th e  y a rd  to  m e e t  a n  in te r s ta te  in co m in g  fre ig h t 
t r a in  fo r  th e  p u rp o se  o f ta k in g  d o w n  th e  num bers 
o f  th e  c a rs , in s p e c tin g  th e  sea ls , a n d  c h e ck in g  them  
w i th  th e  c o n d u c to r ’s l is t ,  a lth o u g h  i t  appeared  th a t 
th e  y a rd  w a s  th e  te rm in a l  fo r  th e  p a r tic u la r  tra in  
a n d  n o n e  o f th e  c a rs  w e re  g o in g  to  a n y  p o in t beyond 
t h a t  p o in t.

T h e  C o u r t  below  re lied  u p o n  th e  recen t case of 
I l l i n o i s  C e n tr a l  R .  R .  Go. v .  B e h r e n s , 233  U. S., 
473, in  d e te r m in in g  t h a t  th e  deceased  w as n o t en­
g a g e d  in  i n te r s t a te  co m m erce , n o r  t h a t  he was 
k ille d  w h ile  h e  w as em p lo y ed  in  su ch  com m erce. 
T h e  fa c ts  in  th e  B e h re n ’s ca se  a re  so m ew h a t more 
fu l ly  s e t  f o r th  in  th e  o p in io n  o f th e  C ircu it C ourt 
o f A p p e a ls  in  re m a n d in g  th e  ca u se  w ith  in s tru c ­
t io n s  to  s e t  a s id e  th e  v e rd ic t  in  acco rdance  w ith  
th e  v ie w s  e x p re sse d  b y  th e  U n ite d  S ta te s  Suprem e 
C o u r t.  S ee I l l i n o i s  C e n tr a l  R .  R .  Co. v . B eh ren s , 
217  F e d .,  9 6 7 . T h e  C irc u i t  C o u rt o f A ppeals there  
s e ts  f o r th  th e  f a c ts  a s  fo llo w s:

“ J o h n  J o s e p h  B e h re n s  w as killed  in  a  head- 
on  co llis io n  b e tw e e n  t r a in s  o f th e  Illin-
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ois Central Railroad and of the N ew  Or­
leans Term inal Companies during the  
n igh t of N ovem ber 28, 1909, in the c ity  
of N ew  Orleans, State of Louisiana. 
The deceased w as at the tim e of h is  
death in  the em ploy of the Illinois Cen­
tral Railroad Company as a fireman, 
and w as one of a crew attached to a 
sw itch  eng ine that operated exclusively  
w ith in  the c ity  of N ew  Orleans, State of 
Louisiana. The general em ploym ent of 
said sw itch ing  crew  u sin g  said engine  
w as to handle over the com pany’s tracks 
and other tracks in the said c ity  of N ew  
Orleans both intrastate and interstate  
com m erce indiscrim inately; that is, they  
m ight on one trip handle cars that were 
brought into  the city  of N ew  Orleans 
from  w ithout the State of Louisiana, 
or a m ixed train contain ing cars, either  
loaded or em pty, brought into the city  
of N ew  Orleans from w ithout the State  
L ouisiana, and cars loaded w ith  freight  
m oving en tirely  w ith in  the State of 
L ouisiana, and on another trip a train  
m ade up of cars, either em pty or loaded 
w ith  fre igh t orig inatin g  w holly w ith in  
the S tate of L ouisiana and m oving to a 
point w ith in  said State.

“ A t the tim e of the collision w hich resulted in  
B ehrens’ death, the train on w hich  Behr- 
rens w as w ork in g  consisted of the said 
sw itch  engine and 13 cars loaded w ith  
sugar that originated in the State of 
L ouisiana and were destined to another  
point w ith in  the State of Louisiana, nam e­
ly , C halm ette, La. A t Chalm ette said
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sw itch in g  engine and crew  were to take 
np other cars either loaded or empty, 
belonging to various railroad companies) 
and to take them  to Harrahan, La., and 
there turn them  over to the yardmaster, 
w ho w as to deliver them  to various rail­
road system s to be transported to points 
w ith in  and w ithout the S tate .”

W e subm it that there is a clear distinction be­
tw een cases of the character cited above where the 
em ploye w as engaged in various pursuits related in 
general to  the in terstate character of the employ r 
m ent and the situation  in the Behrens case where 
at the very in stan t the accident happened the de­
ceased w as clearly engaged in an act which was 
part of local transportation w ithin the State of 
L ouisiana.

If, for instance, the deceased had been engaged 
at the tim e of tbe accident filling the lamps on a 
locom otive w hose sole duty was that of drilling 
em pty cars in  the Jersey C ity yard, and which 
never w ent out of the State or moved cars engaged 
at the tim e in  in terstate commerce, he would not 
com e under the protection of the Act of Congress 
and therefore the respondent would be liable under 
the N ew  Jersey Com pensation Act. On the other 
hand, if  he had been engaged in filling the lamps 
on a locom otive w hich  did habitually move in inter­
state com m erce, he would have come within the 
purview  of the Federal A ct.

In  th is case, he w as not engaged at the time in 
perform ing any positive act of one kind or the 
other, but he m ay have been performing a general 
act w ith  respect to his entire employment. This 
brings us directly face to face w ith the question of 
w hether a general act in connection with the em-



p lo y m e n t o f  o n e  w h o se  a c tiv i t ie s  c a r r y  h im  w ith in  
th e  la w  c a n  b e  r e la te d  to  th e  e n t i r e  e m p lo y m e n t 
so a s  to  b r in g  th e  em p lo y e d  u n d e r  th e  F e d e ra l  
A p t y r ith  th e  c o n se q u e n c e  t h a t  s ta te  re m e d ie s  a re  
ex c lu d ed . W e  s u b m it  t h a t  t h a t  is  e x a c tly  w h a t  th e  
C o u rt h a s  d o n e  in  a  n u m b e r  o f ca ses  w h ic h  w e  
h a v e  c i te d  a n d  su ch  ca se s  ca n  be re co n c iled  w i th  
th e  o p in io n  in  I l l i n o i s  C e n tr a l  R ,  R .  v .  B e h r e n s  
(su p ra ) u n d e r  th e  th e o ry  w h ic h  w e  h a v e  j u s t  s e t  
fo r th . A  p a r t ic u la r ly  e n l ig h te n in g  ca se  is  t h a t  o f 
N o r th  C a r o l in a  R y .  v .  Z a c h a r y ,  232 U . S ., 248.

M r. J u s t ic e  P i tn e y  fo r  th e  S u p re m e  C o u r t,  se ts  
fo r th  th e  f a c ts  a s  fo llo w s (p. 254):

“ P la in t i f f ’s in te s ta te ,  b e in g  in  th e  e m p lo y  
o f  d e f e n d a n t ’s le ssee , a n d  e n g a g e d  a t  th e  
S e lm a  s w itc h y a rd s  in  th e  d is c h a rg e  o f 
h is  d u t ie s  a s  f ire m a n  u p o n  E n g in e  N o. 
862, a b o u t  e ig h t  o ’clock  p. m ., o n  th e  
d a te  m e n tio n e d , a f t e r  in s p e c tin g , o ilin g , 
f i r in g  a n d  p r e p a r in g  th e  e n g in e  fo r  s t a r t ­
in g  o n  a  t r ip  f ro m  S e lm a  to  S p en ce r, 
N . C ., a t te m p te d  to  c ro ss  c e r ta in  t ra c k s  
t h a t  in te rv e n e d  b e tw e e n  th e  e n g in e  
a n d  h is  b o a rd in g -h o u s e , w h ic h  w a s  lo ­
c a te d  a  s h o r t  d is ta n c e  a w a y ;  t h a t  a n ­
o th e r  e n g in e , N o . 716, w a s  s ta n d in g  
u p o n  a  s id e tra c k  in  su c h  a  p o s itio n  a s  to  
s h u t  o ff i n te s ta te ’s v ie w  o f th e  m a in  
t r a c k ;  t h a t  N o. 716 h a d  i t s  b lo w e r  o n , 
a n d  w a s  m a k in g  a  n o ise  so lo u d  t h a t  
in t e s t a t e  co u ld  n o t  h e a r  a  th i rd  e n g in e —  
N o . 1551, th e  s h i f t in g  e n g in e  u sed  in  th e  
y a r d s — w h ic h  a t  th is  t im e  w a s  r u n n in g  
b a c k w a rd  a t  a  re c k le s s  a n d  d a n g e ro u s  
r a te  o f  sp eed , w i th o u t  h e a d l ig h t  a n d  
w i th o u t  a n  a d e q u a te  a n d  c o m p e te n t  
c r e w ;  a n d  t h a t  a s  in te s ta te  s tep p ed
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f ro m  th e  t r a c k  in  th e  re a r  o f  E n g in e  
N o. 716 a n d  w as a b o u t  to  s tep  upon the  
m a in  l in e  in  th e  a t te m p t  to  cross it, he 
w a s  s t r u c k  a n d  k ille d  b y  th e  sh if tin g  
e n g in e .”

The defendant, on the trail, set up the defense 
that deceased w as engaged in interstate commerce. 
The U nited  States Suprem e Court upheld this con­
tention. Justice P itn ey , say in g  w ith reference to 
the deceased’s absence from his engine (p. 260):

“ There is  n oth ing  to indicate that this brief 
v isit  to the boarding-house was at all 
out of the ordinary, or was inconsistent 
w ith  his duty to h is employer. It seems 
to us clear that the man was still ‘on 
d u ty ’ and employed in commerce, not­
w ithstand ing his temporary absence 
from  the locom otive engine.”

The petition in  the case at bar argued that there 
w as a justifiable inference that the deceased was 
w alk ing  through the yard for some purpose con­
nected w ith  his em ploym ent, particularly since he 
w as more or less of a “ free lance” and worked by 
him self; i f  th is prem ise be granted we insist that 
under the Zachary case ju st cited the deceased is 
clearly engaged  in interstate commerce. If he was 
on duty at the tim e of the accident such duty must 
be assigned to h is em ploym ent as engine preparer 
on engines about to be used in interstate commerce.

The case of M issouri, K a n sa s  & Texas H y. Co. v. 
U nited  S ta tes, 231 U . S ., 112, arising under the 
H ours of Service Act, w as cited in the Zachary case 
(supra), w ith  approval on the point of the con­
tinu ance of the em ploym ent even though the em­
ployee be not engaged in some act in furtherance
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of his duties. In that case, p. 119, the em ployes 
in question were w aiting , doing n oth ing , w h ile  their  
engine was sent off for w ater and repairs, y e t the  
Court holds that they  were on duty.

In determ in ing the question w hether the injured  
employe w as engaged in interstate com m erce h is  
general duties m ust be considered. M ontgom ery v. 
Southern P a c if ic  Co., 64 Oregon, 597; 131 P ac ., 507, 
47 L. R. A. (N .S .) . 13.

In the last cited case it  was held that a member 
of a sw itch in g  crew , injured w hile attem pting  to 
move on a sw itch  a tank car loaded w ith oil, for 
use both on sw itch  engines and engines engaged  
in interstate com m erce, is h im self engaged in such  
commerce.

A som ew hat sim ilar case is H orton  v. Oregon, 
Washington R . R . etc. Co., 72  W ash., 503; 130 P ac., 
897; 47 L. R. A . (N . S ,), 8, where it  w as held that 
an employe w hose duty it was to pump water to be 
used by en g in e  both for interstate and intrastate  
commerce cam e w ith in  the Federal statu te w hile he 
was proceeding from h is hom e to his place of work  
upon a hand car furnished for that purpose. The 
decision is put upon the ground that a supply of 
water w as necessary for the m ovem ent of trains 
and that therefore there was a “ real and sub­
stantial 19 connection of the em ploym ent w ith  in ter­
state commerce.

The Court below  determ ines w hat both petitioner  
and respondent freely  adm itted , that the work  
of the deceased w as o f a m ixed character and re­
lated to both in terstate and intrastate com m erce, 
but took exception to the statem ent of counsel for 
respondent th at it  m ust clearly appear that the de­
ceased w as engaged solely in in trastate commerce 
at the tim e of th e  accident in order to recover.
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This am ounted to sayin g  that the burden of proof 
w as on respondent to show  that the duties of the 
deceased were interstate in character and that all 
petitioner needed to show  w as the employment and 
the occurrence of the accident. W e submit that 
such is not the law  and that the burden of proof 
is upon the petitioner. The question of burden of 
proof was considered by the Supreme Court of 
P ennsylvan ia  in H ench  v . P en n sylvan ia  R . R . Go., 
91 A tl., 1056. H ere plaintiff endeavored to re­
cover under the Federal act for the death of her 
husband, but the Court held that the burden of 
proof was upon plaintiff to show that decedent was 
engaged  in  in terstate commerce or in its instru­
m en talities at the tim e of the accident, and that 
evidence m erely show ing that from time to time 
various cars conta in ing  both interstate and intra­
state com m erce were passing through the yard in 
w hich  the accident occurred created no presump­
tion  that the cars being shifted at the time of the 
accident were intended for use in interstate com­
merce. Such being the law  with respect to the 
proof necessary for a recovery under the act, we 
contend that the converse of the rule therein set 
forth is true, and that it w as necessary in the case 
at bar for the petitioner to prove that decedent 
was occupied solely in intrastate commerce in or­
der to recover under our State act, for under the 
decisions w e have quoted any participation in intei- 
sta te  com m erce, how ever sm all, excludes remedies 
under State acts.

Indeed, the P ennsylvania  case merely follows the 
general rule of law  on the subject of burden of 
proof, and that sam e rule would put the burden of 
proving the necessary facts for the application of 
the State act upon the petitioner. See also Greg 
v . Chicago, & c .y R . Co., 142 N. W ., 505; B ay  v.
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M e r r i l l  L u m b e r  C o ., 211 Fed., 717; I s m u r a  v. G r e a t  
N o r th e r n  R .  C o ., 58 W a sh ., 316; 108 P ac,, 774.

In the recent case of P i t t s b u r g ,  e t c , ,  R . Go. v .  
G lin n ,  S I 9 Fed., 149 (C ircuit Court of Appeals, 
Sixth Circuit), a brakem an in a sw itch in g  crew  was 
killed w hile throw ing a crossover sw itch to enable 
a locom otive, w ith ou t cars, to cross from  one track  
to another. H eld, that he w as engaged in in ter­
state com m erce. W e quote from  the opinion as 
follows (italics ours):

“ Did the proof sufficiently tend to show  that 
Morford was engaged in in terstate com ­
merce? A t the m om ent, the sw itch  en ­
g in e  was not hauling any cars, and so 
the true character of the em ploym ent 
can be determ ined only by a broader 
view . T h e  e v id e n c e  s h o w e d  th a t  th e  r a i l ­
w a y  c o m p a n y ,  in  a n d  a b o u t th e se  y a r d s ,  
w a s  c o n t in u o u s ly  a n d  in d i s c r im in a te l y  
h a u l i n g  in t r a s ta te  a n d  in te r s ta te  f r e ig h t ,  
a n d  th a t ,  in  th is  p a r t  o f  th e  w o r k , n o  d i s ­
t in c t io n  w h a te v e r  w a s  m a d e  b etw een  th e  
tw o  c la s s e s” (p. 149).

A recent decision in  this State on this point is 
G r y b o w s k i v .  E r i e  R a i l r o a d  G o., 95 A tl., 764. The  
Supreme Court held that an em ploye, w ho was em ­
ployed generally  in looking after an ashpit, used 
indiscrim inately by engines engaged in both in ter­
state and intrastate com m erce, cam e w ith in  the 
protection of the Federal act even though there was 
no clear proof that a t the tim e of the accident the  
particular en g in e w as then engaged  in  interstate  
commerce. The Court sa id :

“ The proofs show  that the ash pit w as 
a part o f the plant of the defendant
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com pany, that it  w as a necessary part of 
th at plant, and that it was used both in 
in terstate and in  intrastate commerce. 
The keep ing of it  clean and thereby 
m ain ta in in g  its  effectiveness was re­
quired equally for both kinds of com­
merce, ju st as the keeping in repair of 
tracks or bridges w hich are used for 
both kinds of commerce is a necessary 
incident to each of them. In Pedersen 
v. D ., L. & W . R. R. Co., 229 U. S., 
146, 33 Sup. Ct., 648, 57 L. ed., 1125, 
A nn. Gas., 1914C., 153, it was held 
that:

“  ‘One engaged in the work of maintaining 
tracks and bridges in proper condition 
after they have become and during their 
use as instrum entalities of interstate 
comm erce is engaged in interstate com 
merce, and this, even if  those instru­
m en talities are used both in interstate 
and intrastate com m erce.’

“ And the application of this principle led the 
Court to hold that an employee who was 
injured w hile repairing a bridge which 
w as so used, by being run down by an 
intrastate passenger train, was entitled 
to m aintain an action under the Federal 
Statute. (Note: It is to be observed 
that the syllabus of the cited case shows 
that the train which ran down the em­
ployee was an interstate train. The 
body of the opinion, however, page 150 
of 229 U . S ., shows this statement to be 
inaccurate and that the train was an 
intrastate one.) A lthough in the Peder 
sen case it was conceded that the iail-
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road com pany was engaged in interstate  
com m erce at the tim e of the occurrence 
of the accident, the principle of the deci­
sion would necessarily have compelled  
such a finding, even in  the absence of 
the concession, for the plaintiff could not, 
at the tim e of the accident, have been  
em ployed by the carrier in such com ­
merce unless the la tter  at the same tim e  
w as engaged  therein . U nder the law  
as laid down by the cited case, therefore, 
and which is controlling upon us, the 
present case com es w ith in  the Federal 
statute.

This decision w as affirmed by th is Court under  
date of June 19, 1916, on the opinion below.

W e subm it that these cases are conclusive on the 
proposition that at the tim e of the accident the 
defendant w as en gag in g  as a common carrier in  
interstate com m erce and the plaintiff’s intestate  
was employed by it  in such comm erce.

In the brief filed in  behalf of the petitioner, the 
principal N ew  Jersey cases relied upon are P ie r s o n  
v. N .  Y .  S .  d  W . R .  R .  C o ., 85 A tl.,'233 , 83 N . J . 
L., 661; and G rto n g e r  v .  P e n n s y lv a n ia  R .  R . ,  96 A tl., 
261, the,latter b ein g  based upon the opinion in  the  
former case. Both of these cases were based upon 
the decision of the U . S. Circuit Court of Appeals 
for the Third Circuit, in  P e d e r s o n  v .  D e la w a r e , e t c . , 
R - R .  C o ., 197 F ed ., 527— w hich case w as reversed  
on writ of error to the U . S. Suprem e Court, and 
the facts appearing therein  were held to con stitu te  
an em ploym ent in in terstate com m erce. See 229 
U. S., 146.

C ounsel a lso  c ite s  th e  ca se  o f Z a c h a r y  v .  N o r th  
C a ro lin a  R .  R .  C o ., 72 S. E ., 858, 156 N . C., 496,
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o v e r lo o k in g  th e  f a c t  t h a t  th is  case  w as reversed  by 
th e  U . S. S u p re m e  C o u r t .  S ee North Carolina By. 
v. Zachary, 232 U . S ., 248, q u o ted  su p ra .

W e  a lso  c a ll  a t te n t io n  to  sev e ra l re cen t cases in  
th e  U . S . S u p re m e  C o u rt a s  fo llo w s:

I n  Seaboard Air Line v. Koennecki, 239 U. S., 
352-355, J u s t ic e  H o lm es , sp e a k in g  for the  U. S. 
S u p re m e  C o u r t ,  s a id :

* ‘I n  th is  case , as  d eceased  w as engaged  in 
d i s t r ib u t in g  c a rs  fro m  a n  in te rs ta te  
t r a in ,  a n d  c le a r in g  th e  tra c k  fo r  ano ther 
in te r s ta te  t r a in ,  h e  w as  e n g a g e d  in  in te r­
s ta te  co m m erce .

“ T h e  p o ss ib ility  t h a t  a  local t ra in  m ight, 
b e fo re  a r r iv a l  a t  fin a l d e s tin a tio n , w here 
th e  a c c id e n t o c c u rre d , h av e  dropped all 
in te r s t a te  ca rs , a n d  ta k e n  u p  only  local 
c a rs , is  too  re m o te  to  w a rra n t  w ith ­
d ra w a l  o f a  ca se  u n d e r  th e  Em ployers’ 
L ia b i l i ty  A c t f ro m  th e  j u r y .”

In  Chicago, Rock Island Ry. v . W right, 239 U. 
S.y 548, it  was said:

“ A s the injuries resulting in the intestate’s 
death were sustained while the company 
w as engaged, and while he was em­
ployed by it, in interstate commerce, 
the company's responsibility was gov­
erned by the Em ployers’ Liability Act 
of Congress, c. 149, 35 Stat., 65; c. 143, 
36 S ta t., 291, and as that act is exclusive 
and supersedes /State laws upon the sub­
ject, it was error to submit the case to 
the jury, as if the State act were con­
trolling. W abash R. R . v. Hayes, 234 
U . S ., 86 , 89, and cases cited.”



21

In Shanks v. D ., L. & W . R . R. Co., 239 U . Sf>, 
556-558, the Court said:

“ H av in g  in  mind the nature and usual course 
of the business to which the act relates, 
and the ev ident purpose of Congress in  
adopting the act, we th in k  it speaks of 
in terstate  comm erce, not in a technical 
lega l sense, but in a practical one better 
suited to the occasion (see S w ift  & Co. 
v. U nited  States. 196 U . S ., 375, 398), 
and that the true test of em ploym ent in  
such com m erce in the sense intended is, 
was the em ploye at the tim e of the  
in ju ry , engaged in in terstate transpor­
tation , or in  work so closely related to 
it as to be practically a part of i t .”

To th e  s a m e  e ffec t see  Chicago, Burlington & 
Quincy R. R. Co. v. Harrington, U . S. A dv . O ps., 
1915, p. 517.

T he S u p re m e  C o u r t  b a se d  i t s  d ec is io n  u p o n  th e  
Z achary  case, in  th è  U : S. S u p re m e  C o u rt,  supra. 
W e s u b m it t h a t  i t s  d ec is io n  in  th is  re sp e c t w as  c o r ­
rect. T h e  o n ly  re m a in in g  q u e s t io n  fo r  c o n s id e ra ­
tion is w h e th e r ,  in  a  case  to  w h ic h  th e  F e d e ra l  
s ta tu te  a p p lie s , b u t  w h e re  th e  a c c id e n t h a p p e n s  
without negligence, th e  F e d e ra l  s t a tu t e  is  e x c lu s iv e  
of a n y  re c o v e ry  u n d e r  a  S ta te  C o m p e n sa tio n  A c t.

III.
Thè Federal statute is exclusive of any proceedings 

under the State Compensation Law even 
though the accident happened without 
negligence.

T his is th e  e x a c t  p o in t  t h a t  w a s  c o n s id e red  b y  
th is  C o u rt in  th e  ca se  of Winfield v. Erie R. R. Co.,
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96 A tl . ,  394. T h e  d ec is io n  in  t h a t  case w as ad v e rse  
to  o u r  c o n te n t io n .  W e  p re su m e  i t  w ill be re ­
g a rd e d  a s  b in d in g  in  th e  p re s e n t  case, a l th o u g h  w e 
re s p e c tfu lly  s u b m it  t h a t  i t  is  d ire c t ly  th e  c o n tra ry  
to  o th e r  w e ll co n s id e red  d ec is io n s  on  th e  sam e 
s u b je c t .

See Smith v. Industrial Accident Commission, 
147 P ac ., 600.

Staley v. Illinois Central R. Co., 109 N. E ., 
342.

Jarvis v. Daggett, 151 P ac., 648.

Schuede v. Zenith S. S.Co., 216 Fed., 566.

I t  sh o u ld  be s ta te d  in  th is  co n n ec tio n  th a t  th e  
ju d g m e n t  o f th is  C o u r t  in  th e  W in fie ld  case is now  
u n d e r  re v ie w  b y  th e  U n ite d  S ta te s  S u p rem e C ourt, 
th e  a r g u m e n t  th e re o n  b e in g  h a d  o n  M arch  1, 1916.

U p to the present tim e (July 1, 1916) no decision 
has been announced by the U nited States Supreme 
Court on th is subject, and w e therefore respectfully 
su g g est that the decision in  the present case be 
w ithheld  u n til a decision is announced in the W in­
field case, as of course the ru ling  of the United 
States Suprem e Court on that question (the matter 
being one of the construction of a Federal statute) 
would be controlling.

C O L L IN S  &  C O R B IN ,
A ttorneys of Defendant.

Geo. S. H obart,
O f C ounsel.
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r e v e r s e d  th e  ju d g m e n t  o f  th e  H u d s o n  C o u n ty  
C o u r t  o f  C o m m o n  P le a s  in  t h i s  c a u se .

( 2 ) B e c a u s e  t h e  N e w  J e r s e y  S u p re m e  C o u r t  
r e f u s e d  to  s u s t a in  a n d  a ffirm  th e  ju d g m e n t  in  40
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th i s  c a u s e  o f  th e  H u d s o n  C o u n ty  C o u r t  o f C om ­
m o n  P le a s .

(3 )  B e c a u s e  th e  N e w  J e r s e y  S u p re m e  C o u r t 
h e ld  t h a t  th e  c a u s e  o f  a c t io n  h e r e in  w a s  g o v e rn ­
e d  b y  th e  F e d e r a l  E m p lo y e r s  L ia b i l i ty  A c t o f

1 0  1908 to  th e  e x c lu s io n  o f  th e  S ta t e  s ta tu te s .

(4 )  B e c a u s e  t h e  N e w  J e r s e y  S u p re m e  C o u r t  
h e ld  t h a t  th e  c a u s e  o f  a c t io n  h e r e in  w a s  n o t 
g o v e r n e d  b y  C h a p te r  95 o f  th e  S e s s io n  -L aw s o f 
N e w  J e r s e y  o f  1911 b e in g  “ A n  A c t p r e s c r ib in g  
th e  l i a b i l i ty  o f  a n  e m p lo y e r  to  m a k e  c o m p e n sa ­
t io n  f o r  i n ju r i e s  re c e iv e d  b y  a n  e m p lo y e  in  th e  
c o u r s e  o f  e m p lo y m e n t, e s ta b l i s h in g  a n  e lec tiv e  
s c h e d u le  o f  c o m p e n s a t io n ,  ja n d  r e g u la t in g  p ro -

2 0  c e d u re  f o r  th e  d e te r m in a t io n  o f  l i a b i l i ty  a n d  com ­
p e n s a t io n  th e r e u n d e r ,  ’ ’ a n d  th e  su p p le m e n ts  
t h e r e to  a n d  th e  a m e n d m e n ts  th e re o f .

( 5 )  B e c a u s e  H e n r y  W . L i n c k s , t h e  d eceased , 
a t  th e  t im e  o f  th e  a c c id e n t  w h ic h  r e s u l te d  in  h is  
d e a th ,  w a s  n o t  e m p lo y e d  b y  th e  r e s p o n d e n t  in  
i n t e r s t a t e  c o m m erce .

( 6 ) B e c a u s e  th e  r e s p o n d e n t  E r ie  R ailroad  
C o m p a n y  in  t h a t  p a r t  o f  i t s  b u s in e s s  o u t  o f  w hich

2 Q aro ise  th e  a c c id e n t  t h a t  c a u s e d  -th e  d e a th  o f 
H e n r y  W . L i n c k s , w a s  n o t  e n g a g e d  in  in te r s ta te  
c o m m e rc e  a t  th e  t im e  i t  c a u s e d  th e  d e a th  o f  th e  
s a id  H e n r y  W . L i n c k s .

(7 )  B e c a u s e  th e  ju d g m e n t  o f  th e  S u p re m e  
C o u r t  w a s  c o n t r a r y  to ' la w , e r ro n e o u s  a n d  d e fe c ­
t iv e .

( 8 ) B e c a u s e  th e  N e w  J e r s e y  S u p re m e  C o u rt 
m is c o n s t r u e d  a n d  m is in te r p r e te d  th e  la w s  o f th e

4 q U n i te d  S ta te s .
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(9 )  B e c a u s e  th e  N e w  J e r s e y  S u p re m e  C o u r t  
b y  i t s  ju d g m e n t  v io la te d  th e  c o n s t i tu t io n  o f th e  
U n i te d  S ta te s .

(1 0 ) B e c a u s e  th e  N e w  J e r s e y  S u p r e m e  C o u r t  
d e c id e d  c o n t r a r y  to  S e c t io n  2 o f  A r t ic le  6 o f  th e  
C o n s t i tu t io n  o f  th e  U n i te d  S t a t e s :

“ T h is  c o n s t i tu t io n ,  a n d  th e  la w s  o f  t h e  U n i te d  
S t a t e s  w h ic h  s h a l l  b e  m a d e  in  p u r s u a n c e  t h e r e ­
o f  * * * s h a l l  b e  t h e  S u p re m e  L a w  o f th e  l a n d ; 
a n d  th e  ju d g e s  in  e v e r y  S t a t e  s h a l l  b e  b o u n d  
th e r e b y ,  a n y th in g  in  t h e  c o n s t i tu t io n  o r  la w s  o f  
a n y  S ta t e  to  th e  c o n t r a r y  n o tw i th s ta n d in g .

(1 1 ) B e c a u s e  t h e  N e w  J e r s e y  S u p re m e  C o u r t  
b y  i t s  ju d g m e n t  d e p r iv e d  p e t i t io n e r - a p p e l l a n t  o f  
h e r  p r o p e r t y  w i th o u t  d u e  p r o c e s s  o f  la w  in  v io l-  2 0  
a t io n  o f  th e  C o n s t i tu t io n  o f  th e  U n i te d  S ta te s .

(1 2 ) B e c a u s e  t h e  N e w  J e r s e y  S u p re m e  C o u r t  
iby I t s  ju d g m e n t  d e n ie d  t o  p e t i t io n e r - a p p e l l a n t  
th e  e q u a l  p r o te c t io n  o f  th e  la w s , c o n t r a r y  to  th e  
C o n s t i tu t io n  o f th e  U n i te d  S ta te s .

(1 3 ) B e c a u s e  th e  N e w  J e r s e y  S u p re m e  C o u r t
b y  i t s  ju d g m e n t  a b r id g e d  th e  p r iv i le g e s  a n d  im ­
m u n i t ie s  o f  th e  p e t i t io n e r - a p p e l l a n t  c o n t r a r y  to  
th e  C o n s t i tu t io n  o f  th e  U n i te d  S ta te s .  3 0

(1 4 ) B e c a u s e  th e  N e w  J e r s e y  S u p re m e  C o u r t  
b y  i t s  ju d g m e n t  im p a i r e d  th e  o b l ig a t io n  o f  th e  
c o n t r a c t  u n d e r  w h ic h  th e  r e s p o n d e n t ,  E r i e  B a i l -  
r o a d  C o m p a n y  w a s  b o u n d  to  th e  p e t i t io n e r - a p ­
p e l la n t .

P R A N K  G. T U R N E R , 
A t to r n e y  a n d  o f  C o u n s e l w ith

P e t i t io n e r - A p p e l l a n t ,
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Order on Reversal of Judgment 
N E W  J E R S E Y  S U P R E M E  C O U R T  

J u k e  T e r m , 1915.

1 0  o f  H e n r y  W . L in c k s , de-

E r ie  R a il r o a d  C o m p a n y ,

R e g in a  L i n c k s , A d m in i s t r a t r i x

c e a se d ,

R e s p o n d e n t - P r o s e c u to r .

P  e t i t io n e r - D e f  e n d a n t,  
v s .

O n  .C e r t io r a r i  f r o m  H u d s o n  C o u n ty  C o u r t  o f 
C o m m o n  P le a s .

J u n e  T e r m , 1915, o f  th i s  C o u r t  b y  C o llin s  & 
C o rb in ,  o f  c o u n se l f o r  r e s p o n d e n t-p ro s e c u to r ,  a n d  
F r a n k  0 ,  T u r n e r  o f  c o u n se l f o r  p e t i t io n e r -d e fe n d ­
a n t ,  a n d  th e  C o u r t  h a v in g 1 in s p e c te d  th e  p ro c e e d ­
in g s  o f  th e  ju d g m e n t  r e tu r n e d  w i th  th e  c e r t io r ­
a r i  in  th i s  c a u s e  a n d  th e  r e a s o n s  a s s ig n e d  f o r  r e ­

v e r s a l .
I t  i s  th e r e u p o n ,  o n  th i s  n in th  d a y  o f J u ly  

3 0  ^  ^ e a r  o u r  L o r d  o n e  th o u s a n d  n in e  
h u n d r e d  a n d  f i f te e n  O r d e r e d  t h a t  th e  ju d g ­
m e n t  o f  th e  s a id  H u d s o n  C o u n ty  C o u r t  o f  C o m ­
m o n  P lea ts  b e  in  a l l  th in g s  r e v e r s e d ,  s e t  a s id e  a n d  
f o r  n o th in g  h o ld e n , a n d  s a id  r e c o r d  is  h e r e b y  
r e m i t t e d  to  t h e  C b u r t  b e lo w  to  b e  p ro c e e d e d  w ith  
a c c o rd in g  to  law .
E n t e r e d  J u l y  10, 1915

o n  m o tio n  o f

0 T h is  c a u s e  h a v in g  b e e n  d u ly  a r g u e d  a t  th e

4 0
C O L L IN S  &  C O R B IN , 

A t to r n e y s  o f  R e s p o n d e n t-P ro s e c u to r .



Writ of Certiorari

( R e tu r n a b le  A p r i l  3,, 1915 .)

N ew  J ersey , s s  :

T h e  S ta t e  o f  N e w  J e r s e y ,  to  H o n o ra b le  
G -eorge G . T e n n a n t ,  J u d g e  o f  t h e  j q  

( S e a l)  C b u r t  o f  C o m m o n  P le a s ,  C o u n ty  o f  
H u d s o n ,  a n d  J o h n  F .  C ro s b y , C le rk  
o f  s a id  C o u r t .

Gr e e t in g :
W e  b e in g  w ill in g , f o r  c e r t a in  r e a s o n s ,  to  b e  c e r ­

tif ie d  o f  a n d  c o n c e rn in g  a  c e r t a in  o r d e r ,  p ro c e e d ­
in g s  a n d  d e te r m in a t io n  m a d e  a n d  r e n d e r e d  b y  
G e o rg e  G. T e n n a n t ,  E s q u i r e ,  J u d g e  o f  th e  C o u r t  
o f  C o m m o n  P le a s  in  a n d  f o r  th e  C o u n ty  o f  H u d ­
so n , w h ic h  d e te r m in a t io n  w a s  filed  w ith  th e  C le rk  20  
o f  th e  s a id  C o u r t  o n  J a n u a r y  8 , 1915, i n  c e r t a in  
p r o c e e d in g s  b ro u g h t  o n  b e h a lf  o f  R e g in a  L in c k s , 
p e t i t io n e r ,  a g a in s t  E r i e  R a i l r o a d  C o m p a n y , d e ­
f e n d a n t ,  to  r e c o v e r  c o m p e n s a t io n  u n d e r  an act of 
th e  L e g i s la tu r e  o f  th e  S ta t e  o f  N e w  J e r s e y  e n ­
t i t l e d ,  “ A n  A c t  p r e s c r ib in g  th e  l i a b i l i ty  o f  a n  
e m p lo y e r  to  m a k e  c o m p e n s a t io n  f o r  i n ju r i e s  r e ­
c e iv e d  b y  a n  e m p lo y e e  in  th e  c o u r s e  o f  e m p lo y ­
m e n t,  e s ta b l i s h in g  a n  e le c t iv e  s c h e d u le  o f  co m ­
p e n s a t io n  a n d  r e g u la t in g  p r o c e d u r e  f o r  th e  d e - 30  
t e r m in a t io n  o f  l i a b i l i ty  a n d  c o m p e n s a t io n  t h e r e ­
u n d e r , ’ ’ a p p r o v e d  A p r i l  4, 1911, d o  c o m m a n d  
y o u , t h a t  th e  s a id  o r d e r ,  p ro c e e d in g s ,  d e te r m in a ­
t io n  a n d  ju d g m e n t ,  to g e th e r  w i th  a l l  th in g s  
to u c h in g  a n d  c o n c e rn in g  th e  s a m e , a s  fu l ly  a s  
b e f o re  y o u  th e y  r e m a in  o r  a r e  in  y o u r  c u s to d y  
o r  c o n tro l ,  y o u  d o  c e r t i f y  a n d  se n d , to g e th e r  w ith  
th i s  w r i t ,  t o  o u r  J u s t i c e s  o f  o u r  S u p re m e  C o u r t  
o f  J u d i c a t u r e ,  a t  T r e n to n ,  o n  th e  t h i r d  d a y  o f  40
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R e tu r n

10

A p r i l ,  1915, t h a t  t h e r e in  m a y  b e  d o n e  w h a t  o f 
r i g h t  a n d  a c c o rd in g  to  la w  o u g h t  t o  b e  d o n e .

W i t n e s s , W ill ia m  S . G -um m ere, C h ie f  
J u s t i c e  o f  o u r  S u p re m e  C o u r t  a t  
T r e n to n ,  a f o r e s a id ,  th i s  f i f te e n th  
d a y  o f  M a rc h , 1915.

C O L L IN S  &  C O R B IN , 
A t to r n e y s .

W m . C . G e b h a rd t ,
C le rk .

Allocatur
I  a llo w  th i s  w r i t .  L e t  i t  b e  s e a le d .
D a te d ,  M a r c h  13, 1915.

2 0  C . W . P A R K E R ,
J .  S . C.

Return
T h e  a n s w e r  o f  G e o rg e  G. T e n n a n t  E s q . ,  J u d g e  

o f  t h e  C o u r t  o f  C o m m o n  P le a s ,  h o ld e n  in  a n d  fo r  
t h e  C o u n ty  o f  H u d s o n ,  J o h n  P .  C ro s b y ,  C le rk  o f 
s a id  C o u r t  w i th in  n a m e d , th e  r e c o r d  a n d  p ro c e e d -  
in g s  o f  th e  p l a i n t  w h e re o f  m e n t io n e d  is  w ith in  
m a d e  w i th  a l l  th in g s  to u c h in g  th e  isam e w e c e r­
t i f y  to  t h e  J u s t i c e s  o f  o u r  S u p re m e  C o u r t  o f  
J u d i c a t u r e  a t  T r e n to n ,  N . J . ,  a t  t h e  d a y  a n d  y e a r  
w i th in  c o n ta in e d  in  a  c e r t a in  s c h e d u le  to  th i s  w r i t  
a n n e x e d  a s  w i th in  w e  a r e  c o m m a n d e d .

G E O R G E  G. T E N N A N T ,
J u d g e .

A t t e s t :
J o h n  F .  C ro s b y ,

4 q C lehk . ' > i ;
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Petition

( F i l e d ,  O c t o b e r  9, 1914 .)

H U D S O N  C O U N T Y  C O U R T  O F  C O M M O N  
P L E A S

10
R e g in a  L i n c k s , A d m in is t r a ­

t r i x  o f  H e n r y  W . L in c k s , D e ­
c e a se d ,

E r ie  R a il r o a d  C o m p a n y ,

v s .

R e s p o n d e n t .

P e t i t io n .

T o  t h e  J u d g e  o f  th e  H u d s o n  C o u n t y  C o u r t  o f

Y o u r  p e t i t io n e r ,  R e g in a  L in c k s , a d m i n i s t r a t r i x  
o f  t h e  e s t a t e  o f  H e n r y  W . L in c k s , d e c e a s e d , r e ­
s p e c t f u l ly  s h o w s :

T h a t  H e n r y  W . L in c k s , th e  h u s b a n d  o f  y o u r  
p e t i t io n e r ,  w a s  k il le d  o n  th e  tw e n ty - f o u r th  d a y  o f  
S e p te m b e r ,  1914, w h ile  in  t h e  e m p lo y  o f  th e  E r i e  
R a i l r o a d  C o m p a n y , in  a n  a c c id e n t  a r i s in g  o u t  o f  
a n d  in  th e  c o u r s e  o f  h is  e m p lo y m e n t. T h a t  h e  
e n te r e d  th e  e m p lo y  o f  th e  r e s p o n d e n t  o n  S e p te m ­
b e r  t h i r d ,  1914, a n d  c o n t in u e d  th e r e in  u n t i l  h is  3 0  
d e a th .  T h a t  th e  e m p lo y m e n t c o n s is te d  o f  t h a t  
o f  a n  e n g in e  t e n d e r  o r  l a b o r e r ,  a n d  a t  th e  t im e  o f  
th e  a c c id e n t  h e  w a s  e n g a g e d  in  h is  d u t ie s ,  a n d  
w h ile  a l ig h t in g  f r o m  o n e  e n g in e  h e  s te p p e d  o n  th e  
a d ja c e n t  t r a c k s  a n d  w a s  s t r u c k  b y  a n  e n g in e  
t r a v e l in g  in  a n  o p p o s i te  d ir e c t io n ,  a n d  h is  d e a th  
w a s  c a u s e d  th e re b y .  T h e  s a id  a c c id e n t  o c c u r r e d  
in  th e  r a i l r o a d  y a rd 's  o f  th e  d e f e n d a n t  a t  J e r s e y  
C ity . 40

C o m m o n  P l e a s : 20
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. P e t i t i o n

T h a t  th e  s a id  H e n r y  W . L in c k s  l e f t  h im  s u r ­
v iv in g  y o u r  p e t i t io n e r ,  h is  w id o w , a n d  th r e e  c h ild ­
r e n ,  M in n ie  L o u is e  L in c k s  a g e d  five y e a r s ; N o r ­
w o o d  P h i l i p  L in c k s , a g e d  f o u r  y e a r s ,  a n d  D o ro th y  
E l iz a b e th  L in c k s  a g e d  e ig h t  m o n th s ,  a l l  o f 

j q  w h o m  r e s id e  a t  J e r s e y  C ity , N e w  J e r s e y ,  a n d  a l l  
o f  w h o m  a r e  a c tu a l  d e p e n d e n ts  o f  t h e  d e c e a s e d  
a t  th e  t im e  o f  h i s  d e a th .

T h a t  a t  th e  t im e  o f  t h e  s a id  a c c id e n t ,  th e  d e ­
c e a s e d  w a s  r e c e iv in g  f r o m  th e  r e s p o n d e n t  a  s a l ­
a r y  in  th e  su m  o f  s ix ty  d o l la r s  p e r  m o n th , o r  $ 2 .- 
14 p e r  d a y .

T h a t  th e  f u n e r a l  e x p e n s e s  o f  th e  d e c e a s e d  
a m o u n te d  to  t h e  s u m  o f  a b o u t  $ 200 .

T h a t  o n  th e  f i f th  d a y  o f  O c to b e r , 1914, y o u r  
2 0  p e t i t io n e r  w a s  d u ly  a p p o in te d  a d m in i s t r a t r i x  o f  

th e  g o o d s  a n d  c h a t te ls ,  r ig h t s  a n d  c r e d i t s  o f  th e  
s a id  H e n r y  W . L in d k s , d e c e a s e d , b y  th e  S u r r o ­
g a te  o f  th e  C o u n ty  o f  H u d s o n .

Y o u r  p e t i t io n e r  sh o w s  t h a t  t h e  s a id  d e f e n d a n t  
h a d  k n o w le d g e  o f  th e  o c c u r re n c e  o f  th e  s a id  in ­
j u r y  w h e re b y  th e  d e a th  o f  th e  s a id  H e n r y  W . 
L in c k s  w a s  c a u s e d . T h a t  y o u r  p e t i t io n e r  is  th e  
s u r v iv in g  p a r e n t  o f  th e  s a id  i n f a n t  c h i ld r e n  o f  
th e  d e c e a se d .

3 q Y o u r  p e t i t io n e r  c la im s  c o m p e n s a t io n  o n  b e h a lf  
o f  h e r s e l f  a n d  a l l  o th e r s  e n t i t le d  th e r e to  u n d e r  
th e  t e r m s  o f  “ A n  A c t p r e s c r ib in g  th e  l i a b i l i ty  
o f  a n  e m p lo y e r  to  m a k e  c o m p e n s a t io n  f o r  in ju r i e s  
r e c e iv e d  b y  a n  e m p lo y e e  in  t h e  c o u r s e  o f e m p lo y ­
m e n t ,  f ix in g  a n  e le c t iv e  's c h e d u le  o f  c o m p e n s a tio n  
a n d  r e g u la t in g  p r o c e d u r e  f o r  th e  d e te r m in a t io n  
o f  l i a b i l i ty  a n d  c o m p e n s a t io n  th e r e u n d e r ,  ’ ■ 
C h a p te r  95 o f  th e  L a w s  o f  1911 a n d  th e  su p p le -  

40  m e n ts  t h e r e to  a n d  a m e n d m e n ts  th e r e o f .
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Y o u r  p e t i t io n e r  f u r t h e r  p r a y s  t h a t  y o u r  H o n o r  
w ill f ix  a  t im e  a n d  p la c e  f o r  th e  h e a r in g  o f  th e  d is ­
p u te  'b e tw een  y o u r  p e t i t io n e r  a n d  t h e  s a id  r e ­
s p o n d e n t ,  in  a c c o rd a n c e  w i th  th e  s t a t u t e ; a n d  t h a t  
y o u r  H o n o r  w ill  h e a r  a n d  d e te r m in e  s a id  d is p u te  
in  a  s u m m a r y  m a n n e r  a n d  f ix  th e  a m o u n t  o f  com - 
p e n s a t io n  to  w h ic h  y o u r  p e t i t io n e r  is  e n t i t le d  o n  
b e h a lf  o f  h e r s e l f  a n d  o th e r s .

A n d  y o u r  p e t i t io n e r  w ill  e v e r  p r a y ,  e tc .

R E G I N A  L I N C K S , 
P e t i t io n e r .

S t a t e  o f  N e w  J e r s e y ,  \
C o u n ty  o f  H u d s o n ,  /

R e g ix a  L i n c k s , b e in g  d u ly  s w o r n  a c c o r d in g  t o  2 0  
la w ,  o n  h e r  o a t h  d e p o s e s  a n d  s a y s  t h a t  s h e  i s  t h e  
p e t i t i o n e r  n a m e d  in  t h e  f o r e g o i n g  p e t i t i o n ,  a n d  

h a s  r e a d  t h e  s a m e  a n d  k n o w s  t h e  c o n t e n t s  t h e r e o f ; 
t h a t  t h e  s a i d  p e t i t i o n  i s  t r u e  e x c e p t  a s  t o  t h o s e  
m a t t e r s  t h e r e i n  s t a t e d  t o  b e  u p o n  in f o r m a t i o n  a n d  
b e l i e f  a n d  a s  t o  t h o s e  m a t t e r s  s h e  b e l i e v e s  t h e  s a i d  

p e t i t i o n  t o  b e  t r u e .

R E G I N A  L I N C K S .

S u b s c r ib e d  a n d  s w o rn  to  b e f o re  m e  th i s  gQ
5 th  d a y  o f  O c to b e r , 1914.

H e le n  M . L a s s le t t ,
N o ta r y  P u b l ic  o f  N e w  J e r s e y .
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Order for Hearing*

( F i l e d ,  O c t o b e r  9, 1914 .)

A p p l ic a t io n  h a v in g  b e e n  m a d e  b y  F r a n k  G. 
T u r n e r ,  A t to r n e y  o f  th e  P e t i t i o n e r ,  i t  is  o rd e re d  

2 Q t h a t  th e  h e a r in g  in  th i s  p ro c e e d in g  b e  a n d  th e  
s a m e  is  h e r e b y  fix ed  f o r  F r i d a y ,  th e  6t h  d a y  o f  
N o v e m b e r , 1914, a t  th e  C o u r t  H o u s e  in  th e  C ity  
o f  J e r s e y  C i ty  a t  t e n  o ’c lo ck  in  th e  fo re n o o n . 
D a te d  O c t. 9, 1914.

G -E O R G E  G. T E N N A N T ,
J u d g e .

F i l e d  C l e r k ’¡s Office,
O ct. 9, 1914,

H u d s o n  C o u n ty , N . J .
2 () J o h n  F .  C ro s b y , C le rk .

Answer

( F i l e d ,  O c t o b e r  23, 1914.)

T h e  a n s w e r  o f  E r i e  R a i l r o a d  C o m p a n y , r e ­
s p o n d e n t ,  s h o w s :

^  1. I t  a d m i ts  t h a t  H e n r y  W . L in c k s  w a s  ¡killed
o n  th e  2 4 th  d a y  o f  S e p te m b e r ,  1914, w h ile  in  i t s  
e m p lo y , a n d  t h a t  h e  e n te r e d  i t s  e m p lo y  o n  S e p ­
te m b e r  3, 1914, a n d  c o n t in u e d  th e r e in  u n t i l  h is  
d e a th ,  a n d  s a y s  t h a t  h is  e m p lo y m e n t  c o n s is te d  
o f  t h a t  o f  e n g in e  r e p a i r e r ,  a n d  t h a t  s a id  a c c id e n t 
o c c u r r e d  in  t h e  r a i l r o a d  y a r d s  o f  th i s  r e s p o n d ­
e n t  a t  J e r s e y  C i ty  a n d  r e s u l t e d  in  h is  d e a th .  I t  

4 0  d e n ie s  t h a t  h e  w a s  i n ju r e d  in  a n  a c c id e n t  a r is in g
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o u t  o f  a n d  in  th e  c o u r s e  o f  M s e m p lo y m e n t, a n d  
t h a t  h e  w a s  a l ig h t in g  f r o m  o n e  o f  t h e  e n g in e s  o f  
r e s p o n d e n t  a n d  s te p p e d  o n  th e  a d ja c e n t  t r a c k  a n d  
w a s  s t r u c k  b y  a n  e n g in e  t r a v e l in g  in  th e  o p p o s i te  
d i re c t io n .

2 . I t  h a s  n o  k n o w le d g e  a s  to  th e  w id o w  a n d  
c h i ld r e n  s a i d  H e n r y  W . L in c k s  l e f t  h im  s u r v iv ­
in g .

3. I t  a d m i ts  t h a t  a t  th e  t im e  o f  s a i d  a c c id e n t  
h e  w a s  re c e iv in g , t h e  s u m  o f  s ix ty  d o l la r s  p e r  
m o n th  a s  s a la r y .

4. I t  h a s  n o  k n o w le d g e  a s  to  th e  a m o u n t  o f  th e  
f u n e r a l  e x p e n s e s  o f  d e c e a se d .

5 . I t  h a s  n o  k n o w le d g e  a s  to  th e  a p p o in tm e n t  
o f  a n  a d m i n i s t r a t r i x  o f  th e  e s ta te  o f  th e  d e c e a s ­
ed .

6 . I t  a d m i ts  t h a t  i t  h a d  k n o w le d g e  o f  th e  a c c i­
d e n t  w h ic h  r e s u l t e d  in  th e  d e a th  o f  s a id  H e n r y  
W . L in c k s , h u t  h a s  n o  (k now ledge a s  to  t h e  p e t ­
i t io n e r  b e in g  th e  s u r v iv in g  p a r e n t  o f  h is  i n f a n t  
c h i ld re n .

7. I t  d e n ie s  t h a t  t h e  p e t i t io n e r  h a s  a  r i g h t  to  
c o m p e n s a t io n  o n  b e h a lf  o f  h e r s e l f  a n d  o th e r s  u n ­
d e r  “  A n  A c t p r e s c r ib in g  th e  l i a b i l i ty  o f  a n  e m ­
p lo y e r  to  m a k e  c o m p e n s a t io n  f o r  i n ju r i e s  r e c e iv ­
e d  b y  a n  e m p lo y e  in  t h e  c o u r s e  o f  e m p lo y m e n t,  
e s ta b l i s h in g  a n  e le c t iv e  s c h e d u le  o f  c o m p e n s a t io n  
a n d  r e g u la t in g  p r o c e d u r e  f o r  t h e  d e te r m in a t io n  
o f  l i a b i l i ty  a n d  c o m p e n s a t io n  t h e r e u n d e r , ”  a n d  
th e  s u p p le m e n ts  t h e r e to  a n d  a m e n d m e n ts  th e re o f .

8 . F u r t h e r  a n s w e r in g ,  t h i s  r e s p o n d e n t  s a y s  
t h a t  a t  t h e  t im e  o f  (sa id  a c c id e n t  s a id  H e n r y  W .

10

20

3 0

4 0
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L in c k s  h a d  t e m p o r a r i ly  a b a n d o n e d  h is  d u t ie s  a s  
e n g in e  r e p a i r e r  f o r  th i s  r e s p o n d e n t  a n d  w a s  
w a lk in g  a lo n g  th i s  r e s p o n d e n t ’s t r a c k s ,  a f t e r  h a v ­
in g  l e f t  h is  o il c a n  w i th  w h ic h  h e  w a s  e n g a g e d  in  
f i l l in g  la m p s  o n  e n g in e s ,  a n d  a w a y  f r o m  th e  loca- 

j q  t io n  w h e re  h e  w a s  s u p p o s e d  to  p e r f o r m  h is  d u t ie s  
a n d  t h a t  s a id  a c c id e n t  d id  n o t  a r i s e  o u t  o f  a n d  in  
t h e  c o u r s e  o f  h is  e m p lo y m e n t.

9. F u r t h e r  a n s w e r in g ,  th i s  r e s p o n d e n t  s a y s  
t h a t  a t  t h e  t im e  o f  th e  a c c id e n t  s e t  f o r t h  in  th e  
p e t i t io n ,  th i s  r e s p o n d e n t  wa,s e n g a g e d  in  com ­
m e rc e  b e tw e e n  a n d  a m o n g  th e  s e v e r a l  s t a t e s  a n d  
t e r r i t o r i e s  o f  t h e  U n i te d  S ta te s ,  a n d  a ls o  b e tw e e n  
th e  s e v e ra l  s t a t e s  a n d  t e r r i t o r i e s  o f  t h e  U n ite d  
S ta t e s  a n d  f o r e ig n  n a t io n s ,  a n d  t h a t  s a id  H e n r y  

20 W . L in c k s  w a s  e m p lo y e d  b y  i t  a s  s u c h  c a r r i e r  
in  s u c h  c o m m e rc e , a n d  t h a t  th e  le g a l  r i g h t s  o f  th e  
p e t i t io n e r  a n d  th i s  r e s p o n d e n t  a r e  d e te rm in e d  
e x c lu s iv e ly  b y  th e  A c t o f  C o n g re s s  o f t h e  U n ite d  
S ta t e s  e n t i t le d ,  “ A n  A c t  r e la t in g  to  th e  l ia b i l i ty  
o f  c o m m o n  c a r r i e r s  b y  r a i l r o a d  to  t h e i r  em ­
p lo y e s  in  c e r t a in  c a s e s ,”  a p p r o v e d  A p r i l  22, 1908, 
and; t h e  (s u p p le m e n ts  anld a m e n d m e n ts  th e re o f ,  
a n d  t h a t  t h e r e f o r e  t h i s  G o u r t  a n d  th e  J u d g e  
th e r e o f  h a s  n o  j u r i s d i c t io n  to  e n t e r t a i n  th e  p e t-  

30 i t io n  in  th i s  m a t t e r  o r  to  m a k e  a n y  o r d e r  th e r e ­
u n d e r .

J .  0 .  B r in to n ,  o f  f u l l  a g e , b e in g  d u ly  sw o rn  
4 0  a c c o rd in g  to  la w  o n  h is  o a th ,  s a y s ,  t h a t  h e  is  th e

C O L L IN S  & C O R B IN . 
A t to r n e y s  f o r  R e s p o n d e n t.
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a s s i s t a n t  s e c r e t a r y  o f  E r i e  R a i l r o a d  C o m p a n y , 
a  c o r p o r a t io n ,  th e  r e s p o n d e n t  m e n t io n e d  in  th e  
f o r e g o in g  a n s w e r  a n d 1 t h a t  t h e  isaiid a n s w e r  is  
t r u e  to  t h e  b e s t  o f  h is  (know ledge a n d  b e lie f .

J  0 .  B R I N T O N .

S u b s c r ib e d  a n d  s w o rn  to  a t  N e w  
Y o rk  C ity , th i s  2 0 th  d a y  o f  
O c to b e r ,  A . D . 1914, b e f o re  
m e , th e  s u b s c r ib e r ,  a  F o r e ig n  
¡C o m m iss io n e r o f  D e e d s  f o r  
N . J . ,  i n  a n d  f o r  s a id  C o u n ty  
a n d  S ta te ,  d u ly  c o m m is s io n e d  
a n d  s w o rn , a s  w i tn e s s  m y  
h a n d  a n d  official se a l.

(S e a l )  2 0
A . L . T r a v is ,

A  F o r e ig n  C o m m is s io n e r  o f  D e e d s  f o r  N e w  
J e r s e y  in  N e w  Y o rk .
F i le d ,  C lerik s Office, O ct. 23, 1914,

H u d s o n  C o u n ty , N . J .
J o h n  F .  C ro s b y , C le rk .

Conclusion 30

( F i l e d ,  D e c e m b e r  2 9 ,  1 9 1 4 )

T h e  so le  q u e s t io n  w h ic h  is  b e f o re  m e  is  w h e th e r  
th e  c o m p e n s a t io n  a c t  in  th i s  S ta t e  i s  s u p e r s e d e d  
in  t h i s  c a s e  b y  th e  F e d e r a l  a c t.

C o u n s e l h a v e  f u r n is h e d  m e  w i th  b r i e f s  wffiich 
r e v ie w  m a n y  c a se s . T h e r e  s e e m s  to  b e  n o  d o u b t  
b u t  t h a t  th e  f e d e r a l  la w  o b ta in s  i f  t h e  e m p lo y e e  _
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w a s  in ju r e d  w h ile  e n g a g e d  in  i n t e r s t a t e  com ­
m e rc e . C o u n s e l  f o r  t h e  d e f e n d a n t  h a v e  em ­
p h a s iz e d  th i s  p o in t ,  b u t  I  th in k  th e  c a se  m u s t  tu r n  
o n  th e  v e r y  s m a l l  q u e s t io n  w h e th e r  o r  n o t  a t  th e  
t im e  o f  t h e  a c c id e n t  th e  d e c e a s e d  w a s  a c tu a lly  

2 Q e m p lo y e d  in  i n t e r s t a t e  c o m m e rc e  w i th in  ■ th e  
m e a n in g  o f  th e  F e d e r a l  E m p l o y e r s ’ L ia b i l i ty  A ct.

I n  th i s  c a s e  i t  is  o b v io u s  t h a t  t h e  d e c e a s e d  w as 
d o in g  w o rk  o f  a  m ix e d  c h a r a c te r .  T h a t  is  to  s a y  
h is  w o rk  r e la te d  to  b o th  i n t e r s t a t e  a n d  in t r a ­
s t a t e  c o m m erce . C o u n se l f o r  th e  d e f e n d a n t  u rg e s  
t h a t  w h e re  t h e  e m p lo y m e n t is  in d is c r im in a te  an d  
a id s  b o th  i n t e r s t a t e  a n d  i n t r a s t a t e  co m m erce , i t  
i s  e n o u g h  u n d e r  th e  d e c is io n s  t o  b r in g  th e  r ig h t  to  
r e c o v e r  w i th in  t h e  F e d e r a l  S ta tu te s ,  “ u n le s s  i t  

2 Q c le a r ly  a p p e a r s  t h a t  h e  w a s  e n g a g e d  in  i n t r a s ta te  
c o m m e rc e  so le ly  a t  t h e  t im e  o f  th e  a c c id e n t .”

I  d o  n o t  th in k  t h a t  th i s  is  t h e  law , a n d  I  th in k  
th e  l a s t  s t a t e m e n t  t h a t  I  h a v e  b e e n  a b le  to  find 
f r o m  th e  S u p re m e  C o u r t  o f  th e  U n i te d  S ta te s  is 
m u c h  to  th e  c o n t r a r y .

I n  th e  c a s e  o f  I l l in o is  C . R . C o., v . B e h re n s , 
233 U . S ., p a g e  473, M r. J u s t i c e  V a n  D e v a n te r  
d e l iv e r e d  th e  o p in io n  o f  th e  C o u r t  a n d  d isc u sse d  
th e  q u e s t io n  o f  th e  m ix e d  n a t u r e  o f  th e  worik o f 

3 Q th e  w o rk  o f  t h e  e m p lo y e e , a n d  p o in te d  o u t th a t  
th e  w o rd s  o f  t h e  F e d e r a l  a c t  o f  A p r i l  22, 1908, 
r e a d  “ t h a t  e v e r y  co m m o n  c a r r i e r  w h ile  en g a g ed  
in  c o m m e rc e  b e tw e e n  a n y  o f  th e  s e v e ra l  s ta te s  

* * * s h a l l  b e  l ia b le  * * * w h ile  h e  is
e m p lo y e d  b y  su c h  c a r r i e r  in  su c h  c o m m e rc e ;”  
a n d  h e  a d d s  “ g iv in g  to  th e  w o rd s  ‘ s u f fe r in g  in ­
j u r y  w h ile  h e  is  e m p lo y e d  b y  su c h  c a r r i e r  in  such  
c o m m e rc e ’ t h e i r  n a t u r a l  m e a n in g , a s  w e th in k  

40  m u s t  b e  d o n e , i t  i s  c le a r  t h a t  C o n g re s s  in te n d e d



15

D e te r m in a t io n  a n d  R u le  f o r  J u d g m e n t

to  co n fin e  i t s  a c t io n  to  i n ju r i e s  o c c u r r in g  w h e n  th e  
p a r t i c u l a r  s e rv ic e  in  w h ic h  th e  e m p lo y e e  is  
e n g a g e d  is  a  p a r t  o f  i n t e r s t a t e  c o m m e rc e .”

I  d o  n o t  f in d  in  th i s  c a se  t h a t  th e  d e c e a s e d  w a s  
e n g a g e d  in  i n t e r s t a t e  co m m e rc e , o r  t h a t  h is  i n ­
ju r i e s  o c c u r re d  w h ile  h e  w a s  e m p lo y e d  in  su c h  
c o m m erce .

I n  m y  ju d g m e n t  th e  p e t i t io n e r  is  e n t i t le d  to  th e  
r e l ie f  p r a y e d  f o r ,  a n d  c o u n se l f o r  t h e  p e t i t io n e r  
m a y  d r a w  u p  th e  s t a t u t o r y  f in d in g  b a s e d 1 o n  th i s  
m e m o ra n d u m , a n d  e i t h e r  o b ta in  th e  c o n s e n t  o f  
d e f e n d a n t ’s a t t o r n e y s  o r  g iv e  n o t ic e  /of a p p l i ­
c a t io n  f o r  s ig n in g .

G E O R G E  G. T E N N A N T , J .  
F i l e d  C le r k ’s Office. D e c e m b e r  29, 1914,

H u d s o n  C o u n ty , N . J .
J o h n  F .  C ro isby , C le rk .

Determination and Rule for Judg­
ment

( E n t e r e d ,  J a n u a r y  8 , 1 9 1 5 )

A  p e t i t io n  h a v in g  b e e n  f ile d  i n  th e  a b o v e  s ta te d  
m a t t e r ,  p r a y in g  f o r  th e  c o m p e n s a t io n  to  w h ic ii 
t h e  p e t i t io n e r  m a y  b e  e n t i t le d  b y  v i r t u e  o f  th e  
te r m s  a n d  p r o v is io n s  o f  a n  a c t  o f  th e  L e g i s la tu r e  
o f  t h e  'S ta te  o f  N e w  J e r s e y  e n t i t le d  “ A n  a c t  
p r e s c r ib in g  th e  l i a b i l i ty  o f  a n  e m p lo y e r  to  m a k e  
c o m p e n s a t io n  f o r  i n ju r i e s  r e c e iv e d  b y  a n  e m p lo y e  
in  th e  c o u r s e  o f  e m p lo y m e n t,  e s ta b l i s h in g  a n  e lec ­
t iv e  s c h e d u le  o f  c o m p e n s a t io n  a n d  r e g u la t in g  th e  
p r o c e d u r e  f o r  th e  d e te r m in a t io n  o f  l i a b i l i ty  a n d

10
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c o m p e n s a t io n  t h e r e u n d e r , ”  a p p r o v e d  A p r i l  4 th , 
1911, to g e th e r  w ith  th e  s u p p le m e n ts  th e r e to  a n d  
a m e n d m e n ts  t h e r e o f ; a n d  a  t im e  a n d  p la c e  f o r  th e  
h e a r in g  o f  th e  s a id  p e t i t io n  h a v in g  b een  
fixed,, a n d  i t  a p p e a r in g  to  th e  C o u r t  t h a t  s a id  p e t-  

20  i t io n  a n d  t h e  o r d e r  f ix in g  th e  t im e  a n d  p la c e  fo r  
th e  s a id  h e a r in g  h a v in g ,  b e e n  d u ly  s e r v e d  u p o n  
th e  r e s p o n d e n t  o n  th e  1 3 th  d a y  o f  O c to b e r , 1914, 
a n d  a n  a n s w e r  h a v in g  b e e n  filed  b y  th e  s a id  r e ­
s p o n d e n t  o n  th e  2 3 rd  d a y  o f  O c to b e r , 1914, a n d  
th e  p e t i t io n e r  a n d  r e s p o n d e n t  h a v in g  a p p e a re d  
o n  th e  6t h  d a y  o f  N o v e m b e r , 1914, th e  d a te  se t 
f o r  th e  s u m m a r y  h e a r in g  h e r e in ,  th e  p e t i t io n e r  
b e in g  r e p r e s e n te d  b y  F r a n k  0 .  T u r n e r ,  h e r  a t t o r ­
n e y  a n d  th e  r e s p o n d e n t  b y  C o llin s  & C o rb in , i t s  a t-  

2 0  to r n e y s ,  a n d  th e  h e a r in g  th e r e o f  h a v in g  b e e n  a d ­
jo u r n e d  f r o m  t im e  to  t im e  to  th e  e le v e n th  d a y  o f 
D e c e m b e r , 1914, a n d  o n  t h a t  d a te ,  th e  C o u r t  h a v ­
in g  h e a r d  t h e  te s t im o n y  o f f e re d  o n  b e h a lf  o f  th e  
p a r t i e s  h e r e to ,  a n d  c o u n s e l h a v in g  b e e n  h e a r d :

I  do . f in d  a n d  d e te r m in e  f r o m  th e  ev id en ce  
t a k e n  in  th i s  c a u s e  a s  fo llo w s , t o - w i t :

F i b s t : O n  th e  f i f th  d a y  o f  O c to b e r , 1914, 
R e g in a  L in c k s  wais d u ly  a p p o in te d  a d m in i s t r a t ­
r i x  o f  th e  g o o d s  a n d  c h a t te ls ,  r i g h t s  a n d 1 c re d its  

3 0  w h ic h  w e re  o f  H e n r y  W . L in c k s , l a t e  o f  th e  
C o u n ty  o f  H u d s o n ,  b y  J o h n  P .  E g a n ,  S u r r o g a te  
o f  th e  C o u n ty  o f  H u d s o n . T h a t  th e  s a id  H e n ry  
W . L in c k s  l e f t  h im  s u r v iv in g ,  th e  p e t i t io n e r  
h e r e in ,  h is  w id o w , a n d  th r e e  c h i ld r e n — M in n ie  
L o u is  L in d k s , a g e d  five  y e a r s ;  N o rw o o d  P h il ip  
L in c k s ,  a g e d 1 f o u r  y e a r s ,  a n d  D o r o th y  E liz a b e th  
L in c k s ,  a g e d  e ig h t  m o n th s ,  a l l  o f  w h o m  re s id e  a t  

4 0  J e r s e y  C i ty ,  N e w  J e r s e y ,  a n d  a l l  o f  w h o m  w e re



17

D e te r m in a t io n  a n d  R u le  f o r  J u d g m e n t
.1 • • V - ,

a c tu a l  d e p e n d a n ts  o f  th e  d e c e a s e d  a t  t h e  t im e  o f  
h is  d e a th .

S econd : I t  i s  a d m it te d ,  a n d  I  f in d  t h a t  H e n r y  
W . L in c k s  w a s  k il le d  o n  th e  tw e n ty - f o u r th  d a y  o f  
S e p te m b e r ,  1914, w h ile  in  th e  e m p lo y  o f  th e  E r i e  
R a i l r o a d  C o m p a n y , a n d  t h a t  h e  e n te r e d  i t s  e m ­
p lo y  o n  S e p te m b e r  t h i r d ,  1914, a n d  c o n t in u e d  
th e r e in  u n t i l  h is  d e a th ,  a n d  t h a t  h is  e m p lo y m e n t 
c o n s is te d  o f  t h a t  o f  e n g in e  p r e p a r e r  a n d  t h a t  
s a id  a c c id e n t  o c c u r r e d  in  th e  r a i l r o a d  y a r d s  o f  
th e  E r i e  R a i l r o a d  C o m p a n y  a t  J e r s e y  C ity , N e w  
J e r s e y ,  a n d  r e s u l t e d  in  th e  d e a th  o f  th e  s a id  
H e n r y  W . L in c k s . A t  th e  t im e  o f  s a id  a c c id e n t ,  
t h e  w a g e s  o f  th e  d e c e a s e d  w e re  s ix ty  d o l la r s  
($6 0 .0 0 ) p e r  m o n th . R e s p o n d e n t  h a d  k n o w le d g e  
o f  t h e  a c c id e n t  W hich r e s u l te d  in  th e  d e a th  o f  th e  
s a id  H e n r y  W . L in c k s .

T h ird  : I  f in d  t h a t  th e  s a id  a c c id e n t  a r o s e  o u t  o f  
a n d  in  t h e  c o u r s e  o f  th e  e m p lo y m e n t o f  s a id  
H e n r y  W . L in c k s ; t h a t  th e  d e c e a se d , a t  t h e  t im e  
o f  th e  a c c id e n t  w a s  n o t  e n g a g e d  in  a  s e rv ic e  
w h ic h  w a s  p a r t  o f  i n t e r s t a t e  co m m e rc e , o r  co m ­
m e rc e  b e tw e e n  a n y  o f  t h e  s e v e r a l  s ta te s .  I  f in d  
t h a t  a t  t im e s  t h e  d e c e a s e d  w a s  e n g a g e d  in  p r e ­
p a r in g  e n g in e s  w h ic h  d id  n o t  le a v e  th e  y a r d s  o f  
th e  c o m p a n y  a t  J e r s e y  C ity , a n d  k n o w n  a s  d r i l l  
o r  s w itc h  e n g in e s  ; t h a t  a t  t im e s  h e  w a s  e n g a g e d  
in  r e p a i r i n g  e n g in e s  t h a t  d id  n o t  le a v e  th e  S ta t e  
o f  N e w  J e r s e y  a n d  w h ic h  w e re  u s e d  in  i n t e r s t a t e  
c o m m e rc e ;  a n d  a t  t im e s  h e  p r e p a r e d  e n g in e s  
u s e d  in  i n t e r s t a t e  c o m m erce .

* T h a t  a t  th e  t im e  o f  th e  a c c id e n t ,  th e  d e c e a s e d  
w a s  w a lk in g  a c r o s s  th e  t r a c k s  o f  th e  r e s p o n d e n t  
a n d  w h ile  so  d o in g  a n d  a t  th e  t im e  o f  th e  s a id

10

'20

3 0

4 0



18

D e te r m in a t io n  a n d  R u le  f o r  J u d g m e n t

a c c id e n t ,  h e  w a s  n o t  e n g a g e d  in  a n  a c t  in  th e  
f u r th e r a n c e  o f  i n t e r s t a t e  co m m e rc e .

F o u r t h  : T h a t  t h e  f u n e r a l  e x p e n s e s  o f  th e  de- 
ceaised  a m o u n t  to  th e  su m  o f  tw o  h u n d r e d  d o lla rs  
($200.00.)

F i f t h  : T h a t  th e  p e t i t io n e r  is  e n t i t le d  to  com ­
p e n s a t io n  o n  'b e h a lf  o f  h e r s e l f  a n d  th e  o th e r  d e ­
p e n d a n ts  a t  t h e  r a t e  o f  s e v e n  d o l la r s  a n d  tw e n ty  
c e n ts  ($ 7 .20 ) p e r  w eek , f o r  a, p e r io d  o f  t h r e e  h u n ­
d r e d  (3 0 0 ) w e ek s , f r o m  th e  tw e n ty - f o u r th  d a y  o f 
S e p te m b e r ,  1914, a n d  e x p e n s e s  o f  b u r ia l  in  th e  
su m  o f o n e  h u n d r e d  d o l l a r s  ($ 10 0 .0 0 ) b e s id e s  
c o s ts  o f  th i s  p ro c e e d in g  a m o u n t in g  to  th e  su m  o f

2 Q I t  is , t h e r e f o r e ,  o n  th i s  8t h  d a y  o f  J a n u a r y ,  
1915, o n  m o tio n  o f  F r a n k  G. T u r n e r ,  a t t o r n e y  o f 
th e  p e t i t io n e r  o r d e r e d  t h a t  th e  r e s p o n d e n t  h e r e ­
in  p a y  o r  c a u s e  to  b e  p a id  to  th e  s a id  p e t i t io n e r  
t h e  s u m  o f  'sev en  d o l la r s  a n d  tw e n ty  c e n ts  ($ 7 .20 ) 
p e r  w e ek  f o r  a  p e r io d  o f  t h r e e  h u n d r e d  (300) 
w e e k s , f r o m  th e  tw e n ty - f o u r th  d a y  o f  S e p te m b e r , 
1914, a n d  e x p e n s e s  o f  b u r i a l  in  th e  su m  o f one 
h u n d r e d  ($ 10 0 .0 0 ) d o l la r s ,  a n d  a ls o  c o s ts  o f  th is  
p ro c e e d in g  a m o u n t in g  to  th e  'su m  o f  $39.80.

0 Q I t  is  f u r t h e r  o r d e r e d ,  t h a t  F r a n k  G . T u rn e r ,  
th e  a t t o r n e y  f o r  th e  p e t i t io n e r ,  b e  a n d  h e  is  h e r e ­
b y  a llo w e d  th e  su m  o f  $250  c o u n s e l fe e  h e re in ,  o f 
w h ic h  s a id  su m  th e  a m o u n t  o f  f i f ty  d o l la r s  is  to  
b e  p a id  o u t  o f  th e  a c c u m u la te d ; p a y m e n ts  now  
d u e  a n d  th e  b a la n c e  to  b e  p a id  a t  th e  r a te  o f 
$ 2.20  p e r  w e e k  u n t i l  th e  f u l l  a m o u n t  is  p a id .

G E O R G E  G. T E N N A N T ,*
4 0  J u d g e .
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T e s t im o n y

R u le  a c tu a l ly  e n te r e d  th i s  e ig h th  d a y  o f  J a n u ­
a r y ,  1915 .'

F R A N K  G. T U R N E R ,  
A t to r n e y  o f  P e t i t io n e r .

A t t e s t :
J o h n  F .  C ro s b y , C le rk .

( S e a l)
10

Testimony
i

H U D S O N  C O U N T Y  C O U R T  O F  C O M M O N  
P L E A S

R e g in a  L i n c k s , A d m in is t r a ­
t r i x  o f  H e n r y  W . L in c k s , 

v s .
E r ie  R a il r o a d  C o m p a n y .

O n  P e t i t i o n  f o r  
C o m p e n s a t io n  
U n d e r  E m ­
p l o y e r ’s L ia ­

b i l i ty  A c t.

20

T r i a l  o f  a b o v e  m a t t e r ,  D e c e m b e r  4, 1914, b e f o re  
H o n . G e o r g e  G. T e n n a n t , J u d g e .

A p p e a r a n c e s :
M r. F r a n k  G. T u r n e r  f o r  th e  p e t i t io n e r .
M e s s r s .  C o llin s  & C o rb in , f o r  t h e  r e s p o n d e n t .

T h e  C o u r t :  I t  is  a d m i t te d  t h a t  th e  d e c e a s e d  
w a s  e m p lo y e d  b y  th e  E r i e  R a i l r o a d  C o m p a n y  a t  
th e  t im e  o f  h i s  i n ju r y ,  t h a t  h is  w a g e s  w e re  s ix ty  
d o l la r s  p e r  m o n th , a n d  t h a t  th e  d e f e n d a n t  h a d  
n o t ic e  o f  h is  i n ju r y .  D o  y o u  r a i s e  a n y  q u e s t io n  
e x c e p t  t h a t  w h a t  h e  d id , o r  w h a t  o c c u r re d , g r e w  q q
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o u t  o f  h is  e m p lo y m e n t  a n d  o c c u r r e d  in  th e  co u rse  
o f  h i s  e m p lo y m e n t?

M r. C b r b in : W e  r a i s e  th e  I n t e r s t a t e  C o m m erce  
q u e s tio n .

10 — " — —

R E G I N A  L I N C K S , sw o rn .

Direct-examination by Mr. Turner:
Q. You are the widow of Henry W . Lincks? A .  

Yes.
Q. W h e r e  d o  y o u  liv e ?  A . 285 V a n  W a g e n e n  

A v e n u e .
Q. O n  S e p te m b e r  24, 1914, y o u r  h u s b a n d  w as  

2 q k i l le d  in  t h e  E r i e  Y ardisi? A . Y e s.
Q. W h e r e  d id  y o u  l iv e  th e n ?  A . 12 S t. P a u l ’s 

P la c e .
Q. D id  y o u r  h u s b a n d  l iv e  w i th  y o u  a t  th a t  

a d d r e s s ?  A . Yes;.
Q . O n  t h a t  d a y  w h a t  t im e  d id  h e  g o  to  w o rk ?  

A . H e  l e f t  th e  h o u s e  a t  h a l f  p a s t  five  in  th e  m o rn ­
in g .

Q. D id  h e  co m e  h o m e  to  lu n c h ?  A . N o .
Q. H e  to o k  h is  d in n e r  w i th  h im ?  A . T o o k  h is 

3 0  d in n e r  w i th  h im .
Q. I n  a  d in n e r  p a i l?  A . Y e s.
Q. A f t e r  h is  d e a th  d id  y o u  g e t  h is  d in n e r  p a il  

f r o m  th e  E r i e  R a i l r o a d ?  A . Y es.
Q. On that day had he eaten his lunch? A . N o, 

sir.
Q. H is  lu n c h  w a s  s t i l l  l e f t?  A . H i s  lu n c h  w a s  

in  t h e  p a il .
Q. D o  y o u  k n o w  w h e re  h is  d in n e r  p a i l  w a s  k e p t ? 

A . I  d o n ’t  k n o w . T h e y  b r o u g h t  i t  u p  to  m e.
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Q. B y  th e  e m p lo y e e s  o f  th e  r a i l r o a d  c o m p a n y ?
A . O n e  o f  t h e  m e n  o f  th e  r a i l r o a d  b r o u g h t  i t  u p i 
I  d o n ’t  k n o w  w h o  i t  w a s .

Q. H o w  o ld  w a s  y o u r  h u s b a n d  ? A . T h ir ty -n in e .
Q. H o w  m a n y  c h i ld r e n  h a v e  y o u ?  A . T h re e .
Q. W h a t  a r e  t h e i r  n a m e s  a n d  a g e s  ? A . M in n ie  

A lic e , s ix ;  N o a h  P h i l ip ,  f o u r ;  a n d  D o r o th y  E l iz a ­
b e th ,  e le v e n  m o n th s .

Q. D id  y o u r  h u s b a n d  s u p p o r t  y o u  a n d  t h r e e  
c h i ld re n ?  A . Y e s.

Q. A n d b o d y  e lse ?  A . N o .
■ Q. H a d  n o  o t h e r  d e p e n d e n ts  o n  h im ?  A . N o , 

s i r .
M r. T u r n e r :  I  d o n ’t  k n o w  w h e th e r  t h e  

q u e s t io n  o f  f u n e r a l  e x p e n s e s  c o m e s  in to  
th i s  p ro c e e d in g . ’ 2 0

Q. D id  y o u  a t t e n d  to  h is  f u n e r a l  a r r a n g e m e n ts  ?
A . Y e s .

Q. W h a t  w a s  th e  f u n e r a l  b i l l?
T h e  C o u r t : W h a t  d a te  w a s  th e  d e a th .
M r. T u r n e r : S e p te m b e r  2 4 th  o f  th i s  y e a r .

Q . W h a t  w a s  th e  b i l l?  A . I t  i s  o v e r  o n e  h u n ­
d r e d  d o l la r s ,  I  a i n ’t  q u i te  sure,.

Q. A b o u t  tw o  h u n d r e d  d o l la r s ,  i s n ’t  i t?  A . 
P r e t t y  n e a r  t h a t ,  I  g u e s s .

Q. Y o u  w e re  a p p o in te d  a d m i n i s t r a t r i x  w e re  y o u , 3 0  
b y  th e  S u r r o g a te  o f  H u d s o n  C o u n ty ?  A . Y e s.

Q. T h e s e  a r e  y o u r  le t te r s '?  ( In d ic a t in g ) -  A . 

Y e s .
M r. T u r n e r : I  o f f e r  t h e m  in  ev id en c e .
T h e  l e t t e r s  o f  a d m in i s t r a t io n  a r e  m a rk e d  

E x h ib i t  P -1  in  e v id e n c e .
M r. C o rb in :  I  h a v e  a  q u e s t io n  I  w a n t  to  

a s k  t h i s  w i tn e s s ,  b u t  i t  i s  p a r t  o f  m y  o w n
ca se . 4 0
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E X A M I N A T I O N  b y  M r. C o r b i n :
Q. I  s h o w  y o n  a  l i t t l e  b o o k  w h ic h  I  w ill id e n tify  

l a t e r .  I  w o u ld  l ik e  to  h a v e  i t  m a rk e d  f o r  id e n t i ­
f ic a tio n .

T h e  b o o k  is  m a r k e d  E x h ib i t  R - l  f o r  iden - 
i q t i f ic a t io n .

M r . C o r b in : T h is  b o o k  i s  a  b o o k  in  w hich  
h e  k e p t  a  r e c o r d  o f  th e  e n g in e s  in  h is 
c h a rg e .

Q. I  sh o w  y o n  p a g e  m a r k e d  u n d e r  t h e  d a te  of 
S e p te m b e r  2 4 th , tw o  p a g e s ,  t h e r e  a r e  a  lo t  o f  n u m ­
b e r s  o n  t h a t  p a g e , w ill y o u  lo o k  a n d  see  i f  y o u  can  
re c o g n iz e  t h a t  a s  h i s  o w n  h a n d w r i t in g ?  A . I t  is 
h i s  h a n d w r i t in g .

Q. I  p o in t  o u t  th e  d a te ,  S e p te m b e r  24, 1914. A . 
2 0  T h e  e ig h ts  a r e  his>

Q. H o w  a b o u t  th e  o th e r  n u m b e rs ?  I t  is  p r e t ty  
d i r ty ,  I  k n o w . A . I  d i d n ’t  see  t h e  b o o k  h o m e a t  
a n y  tim e .

Q. I  j u s t  w a n t  y o u  to  lo o k  a t  th e  n u m b e rs  an d  
n o t ic e  th e m  c a r e f u l l y ; y o u  th in k  th e  e ig h ts  a r e  h is 
h a n d w r i t in g .  H o w  a b o u t  th e  r e s t  o f  th e  n u m b e rs  ? 
H e r e  a r e  a  lo t  o f  n in e s  a n d  o th e r  f ig u re s . W h a t 
d o  y o u  th in k  o f  th o s e ?  A . I f  i t  w a s  in  h is  pock e t 
i t  i s  h is  h a n d w r i t in g .  O f c o u rs e , I  c a n ’t  say , I  

3 0  d i d n ’t  se e  th e  b o o k  h o m e .
Q. Y o u  sa w  h im  w r i t e  f r o m  t im e  to  t im e ?  Y ou 

h a v e  iseen h im  w r i te ?  A . Y es.
Q,. H e r e  is  S e p te m b e r  23d , i t  i s  a  c le a n e r  p ag e . 

M a y b e  y o u  w o u ld  re c o g n iz e  t h a t  b e t t e r .  H ow  
a b o u t  th o s e ?  A . I t  lo o k s  l ik e  h is  h a n d w r i t in g .  I  
n e v e r  s e e n  h im  w r i t e  a n y th in g  h o m e , b u t  i f  i t  w as 
in  h is  c o a t  p o c k e t  i t  m u s t  b e  h i s  h a n d w r i t in g .

Q. Y o u  s a y  y o u  h a v e  ¡seen h im  m a k e  o u t  s lip s , a t 
4 0  t im e s , a t  h o m e ?  A . S o m e tim e s .
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lQ. D o e s  t h i s  lo o k  lik e  t h e  h a n d w r i t in g  h e  m a d e  
w h e n  h e  m a d e  o u t  th e  s l ip s ?  A . Y e s.

G E O E G E  F .  K U N Z , s w o rn  o n  b e h a lf  o f  th e  
p e t i t io n e r .

D i r e c t - e x a m in a t io n  b y  M r. T u r n e r :
Qr W h a t  is  y o u r  b u s in e s s ?  A . I  d r a w  o il  f o r  

t h e s e  e n g in e s ,  l i g h t  o il a n d  v a lv e  o il, s ee  t h a t  o il 
i s  o n  a l l  e n g in e s .

Q. F o r  t h e  E r i e  R a i l r o a d  C o m p a n y  y o u  w o rk ?  
A . Y es1.

Q. H o w  lo n g  h a v e  y o u  w o rk e d  f o r  th e m ?  A . 
O h , a b o u t  a  y e a r  a n d  a  h a l f .

4  D id  y o u  h a v e  a n y th in g  to  d o  w i th  th e  w o rk  
o f  H e n r y  L in e k s ?  A . W e ll ,  th e y  g iv e  m e  t h e  f i r s t  
jo b  o f  d r a w in g  th e  o il f o r  th e s e  e n g in e s ;  th e n  th e y  
p u t  tw o  m e n  o n  f i l l in g  th e  h e a d l ig h ts  a n d  tw o  m e n  
to  fill t h e  c a b  l i g h t s ;  t h e  b e s t  w a y  I  see , w a s  to  
s p l i t  t h e  e n g in e s ,  g iv e  e a c h  m a n  so  m a n y  e n g in e s .

Q. W e r e  y o u  t h e  im m e d ia te  b o s s  o f  L in icks? A . 
N o , s i r ; M r. C o le m a n  w a s .

4  D id y o u  a s s ig n  th e  w o rk  to  h im ?  A . A s s ig n  

i t  to  h im ?
Q. Y e s ;  a r e  y o u  t h e  o n e  t h a t  a s s ig n e d  h im  th e  

w o rk  h e  h a d  to  d o ?  A . W h a t  d o  y o u  m e a n , a s s ig n  
to  h im  th e  w o rk ?

Q. D id  y o u  te l l  h im  w h a t  h e  w a s  to  d o ?  A . 
W e ll ,  t h e r e  h a s  b e e n  a  m a n  o n  th i s  jo b  b e f o r e  h e  
le f t ,  a n d  M r. L in c k s  to o k  h is  p la c e .

Q .  W h e n  d id  h e  ta k e  h i s  p la c e ?  A . I  d o n ’t  
k n o w , I  c a n ’t  t e l l  y o u  t h a t .  Y o u  w ill h a v e  to  f in d  
i t  o u t  in  th e  office.

10
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Q. D o  y o n  re m e m b e r  th e  d a y  h e  w a s  k ille d   ̂
A . Y es.

Q. D id  y o u  se e  h im  k il le d ?  A . W e ll ,  I  seen  
h im  a n d  th e  b r e a s t  b e a m  m e e t, t h a t  w a s  a ll.

Q. Yon. s a w  h im  w h e n  h e  w a s  s t r u c k  b y  th e  
IQ  b r e a s t  b e a m  o f  t h e  e n g in e ?  A . Y e s , I  s a w  th em  

co m e to g e th e r  l ik e  t h a t  ; I  t u r n e d  a w a y .
Q. W h a t  e n g in e  s t r u c k  h im ?  A . N o . 513.
Q. W h a t  w a s  i t  u s e d  f o r ?  A . P a s s e n g e r  s e r ­

v ice .
Q. W h e r e  w a s  t h a t  e n g in e  c o m in g  f r o m  w hen  

i t  istruick h im ?  A . C o m in g  f r o m — w h y  i t  com e 
f r o m  F u l l e r ’s E x p r e s s ,  f r o m  th e  F u l l e r ’s  w ell, 
th e  F u l l e r ’s  dock .

Q. W h a t  w a s  i t s  d e s t in a t io n ?  A . D e s tin a tio n , 
2 0  w h a t  d o  y o u  m e a n ?

Q. W h e r e  w a s  th e  t r a i n  a n d  e n g in e  g o in g ?  A. 
I  g u e s s  to  W a ld w ic k .

Q. D o  y o u  k n o w ?  A . N o , I  don .’t  k n o w .
Q. W h a t  t r a c k  w a s  h is  e n g in e  o n ?  A . W h y , I  

c o u ld n ’t  te l l  j u s t  e x a c tly ,  I  c o u ld n ’t  j u s t  e x a c tly  
s a y  w h a t  t r a c k  i t  w a s , i t  w a s  r i g h t — lo o k e d  to  m e 
a s  i f  i t  w a s  n e x t  to  F o u r  p i t .

Q. What do you mean by Four pit? A. That 
was the pit there where they lay engines to work 

30 on, it is dug out. You put the engine on there 
and the men work under, to have room.

Q. F o u r  p i t  is  a  t r a c k ?  A . I t  i s  a  t r a c k .
Q. Y o u  s a y  th e  t r a c k  n e x t  to  F o u r  p i t?  A.

I  c o u ld n ’t  s a y  w h e th e r  i t  w a s  t h e  f i r s t  or sec o n d  
t r a c k .

Q. I s  t h a t  a  s w itc h  t r a c k  o r  a  m a in  l in e  tra c k ?  
A . W e ll ,  t h e r e  a i n ’t  n o  m a in  l in e  t r a c k ,  th e y  la y  
e n g in e s  th e r e ,  t h a t  d o n ’t  g o  o u t  f o r  o n e  o r  tw o  

4 Q h o u r s ,  th e y  c a n  u s e  a n y  t r a c k  th e y  co m e in  on.
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Q. T h is  t r a c k  w h e re  i t  s t r u c k  h im  w a s  a  t r a c k  
w h e re  th e y  la y  e n g in e s  f o r  a n  h o u r  o r  tw o ?  A . 
S o m e tim e s , n o t  a lw a y s . T h e y  la y  th e m  a ll  o v e r .

Q. W h a t  t im e  o f  d a y  w a s  i t  h e  w a s .s t r u c k ?  A .
I  g u e s s  i t  wais e le v e n  f if ty , s o m e th in g  l ik e  th a t .

Q. W h e r e  w e re  th e  e n g in e s  o n  w h ic h  h e  w a s  j q  
w o rk in g ?  A . W h e r e  w e re  th e y ?  T h a t  i s  so m e ­
th in g  I  c o u ld n ’t  s a y , th e y  w e re  a l l  o v e r .

Q. A ll  o v e r  t h e  y a r d  d o  y o u  m e a n ?  A . T h e  
y a r d  a n d  h o u se .

>Q. W h a t  h o u s e  w a s  th i s  c o n n e c te d — w e re  th o s e  
y a r d s  c o n n e c te d  w i th  a  h o u s e , w h a t  p la c e  d o  y o u  
c a ll i t ?  A . T h e y  c a ll  i t  th e  r o u n d  h o u se .

Q. I t  i s  t h e  y a r d  o f  th e —  A . “ T h e  f a r m . ”
Qi. J u s t  w h a t  isi th e  lo c a t io n  o f  th i s  f a r m  a n d  

r o u n d  h o u s e ?  A . W h a t  d o  y o u  m e a n , lo c a t io n ?  20
Q. W h e r e  is  i t ,  in  J e r s e y  C ity ?  A . I  d o n ’t  

k n o w , r i g h t  u p  a  fe w  f e e t  f r o m  th e  d ock , r i g h t  
f r o m  th e  te r m in a l ,  w h e re  th e  t e r m in a l  is , r i g h t  o n  
P a v o n ia  A v e n u e . P a r t  o f  t h e  sh o p  is  o n  P a v o n ia  
A v e n u e .

Q. D o  y o u  c a ll i t  th e  P a v o n ia  A v e n u e  y a r d ?  A . 
T h e y  c a l l  i t  t h e  J e r s e y  C i ty  y a r d .

Q. D id  h e  a lw a y s  w o rk  o n  th e  s a m e  e n g in e s ?  A . 
Y e s , u n le s s  a n  e x t r a  e n g in e  c a m e  d o w n . T h e n  th e  
f i r s t  m a n  g o t  h o ld  o f  i t  w o u ld  fix  i t  u p . 3 0

Q, W h a t  d id  h e  d o  o n  th e  e n g in e s ?  A . H e  
filled  c a b  l ig h ts ,  f ille d  th e  s te a m  g a u g e  l ig h t ,  th e  
w a te r  g la s s  l ig h ts ,  a n d  th e  r e d  a n d  w h ite  l ig h ts .

Q. W h a t  o th e r  w o rk  d id  h e  d o ?  A . T h a t  w a s  
a l l— c le a n in g  th e m  w i th  a  p ie c e  o f  w a s te .

Q . T h e  e n g in e ?  A . N o , th e  l ig h ts .
Q. D id  h e  d o  a n y th in g  e ls e ?  A . N o t  t h a t  I  

k n o w  of.
Q. D id  h e  c le a n  b r a s s e s  o n  e n g in e s  o r  a n y th in g  

o f  t h a t  s o r t ?  A . N o . 40
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Q. D id  th e y  k e e p  h im  b u s y  a l l  th e  t im e  lo o k in g  
a f t e r  th e s e  l ig h ts ?  A . W e ll ,  i t  i s  a c c o rd in g  to  
th e  w a y  th e  m a n  w o rk s . I f  h e  w o rk s  r i g h t  a lo n g  
th e n  i t  is  j u s t  n ic e  s lo w  g o in g .

Q. D id  h e  h a v e  a n y  t im e  w h e n  h e  d i d n ’t  h av e  
1 0  l i g h ts  t o  b e  c le a n e d ?  A . I  d o n ’t  kn o w . I. h a d  

w o rk  o f  m y  ow n . I  h a d  th ir ty - f iv e  e n g in e s  to  
d r a w  fo r .  I  w a s n ’t  w a tc h in g  th e s e  m en .

Q. D id  y o u  e v e r  s e e  h im  d o in g  a n y  o th e r  w o rk  
b e s id e s  c le a n in g  l ig h ts  ? A . N o , s ir .

Q- Y o u  . h a d  s w itc h  e n g in e s  in  th i s  y a r d ,  d id  
y o u ?  A . Y es.

Q. E n g in e s  t h a t  n e v e r  w e n t  o u ts id e  th e  y a rd ?  
A . Y es.

Q. D id  h e  h a v e  s o m e  o f  th o s e  e n g in e s  to  ta k e  
2 0  c^ r e  o f?  A . H is  b o o k  is  h e re .

Q. I  a m  a s k in g  y o u , w h a t  y o u  k n e w ?  A . W ell, 
I  d o n ’t  k n o w . H e  m ig h t  h a v e  f illed  o n e  o r  tw o 
s w itc h  e n g in e s ,  I  d o n ’t  know,.

Q. D o  y o u  c a ll  d r i l l  e n g in e s  s w itc h  e n g in e s ?  A . 
Y es.

Q. I  u n d e r s ta n d  y o u  h a d  s o m e  s w itc h  e n g in es  
to  t a k e  c a r e  o f. Y o u  to ld  h im  to  ta k e  c a re  o f  som e, 
d i d n ’t  y o u ?  A . I  d o n ’t  k n o w . I  d o n ’t  know  
w h a t  is  in  t h a t  b o o k  a n y  m o re , w h e th e r  h e  h a d  g o t 

3 0  a n y  sw itc h  e n g in e s  o r  n o t.
Q. I s  t h e r e  a n y  w a y  y o u  d e s ig n a te  th e  sw itch  

e n g in e s ?  A . W h a t?
Q. B y  t h e i r  n u m b e r s  ? A . Y e s , 689, 689.
Q. A ll  t h e  s ix  h u n d r e d  n u m b e r s  a r e  sw itc h  en ­

g in e s ?  A,. Y e s.
Q. Y o u  d o n ’t  k n o w  h o w  m a n y  o f  th e m  h e  h a d  to  

ta k e  c a r e  o f?  A . N o , s i r .
Q. T h e r e  w e re  o th e r  e n g in e s  t h e r e  t h a t  m ad e  

4 0  s h o r t  r u n s  in  N e w  J e r s e y ,  w e r e n ’t  th e r e ,  p a s s e n g e r
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r u n s !  A . T h e y  w e r e  a l l  p a s s e n g e r  e n g in e s . I  
d o n ’t  k n o w  w h e re  th e y  w e n t.

,Q. A t  t h e  t im e  h e  w a s  k il le d  w h a t  w a s  h e  d o in g ?
A . I  c o u ld n ’t  t e l l  y o n .

iQ. Y o u  s a w  h im , d i d n ’t  y o u ?  A . I  j u s t  s a id  I  
s a w  h im  a n d  th e  b r e a s t  b e a m  m e e t, t h a t  w a s  a ll. 1 0  

Q. W a s  h e  s t a n d in g  s t i l l?  A- I  c o u ld n ’t  te l l  
y o u  w h a t  h e  w a s  d o in g . I  c a n n o t  t e l l  y o u . 1  
c a n  o n ly  te l l  y o u  I  s a w  th e  tw o  t h in g s  m e e t  to ­
g e th e r .  T h a t  w a s  a ll. I  t u r n e d  a w a y .

Q. D id  y o u  s e e  h im  b e f o re  t h e  e n g in e  s t r u c k
h im ?  A . N o .

B y  th e  C o u r t : Q. H o w  lo n g  b e f o r e  y o u  s a w  th e  
e n g in e  s t r ik e  h im  h a d  y o u  se e n  h im ?  A . W h y ,
I  c o u ld n ’t  b e — so m e tim e s  I  d i d n ’t  se e  h im  m a y b e
o n ce  h a l f  a  d a y . . 2 0

Q. T h a t  d a y , do  y o u  re m e m b e r  h a v in g  s e e n  h im  
t h a t  d a y  ? A . I  r e m e m b e r  s e e in g  h im  in  th e  m o rn ­
in g  a b o u t  s e v e n  t h i r t y ,  i n  th e  pit,.

Q . W h a t  t im e  d o  th e  m e n  e a t?  A . T h e y  fix  
t h a t  th e m s e lv e s ,  g e n e ra l ly  so m e  m e n  h a v e  a  h a b i t  
o f  e a t in g  n o w  a n d  e a t in g  th e n .

Q. I s  t h e r e  n o  r e g u la r  t im e ?  A . T h e y  g o t  to  
m a k e  t im e  w h e n e v e r  th e y  c a n . I t  i s  a  tw e lv e  h o u r  
jo b . Y o u  g e t  p a id  f o r  th e  tw e lv e  h o u rs .  I f  a  
m a n  w a n ts  to  e a t  a t  e le v e n  o ’c lo ck  h e  d o es . 3 0

Q. D o  y o u  re m e m b e r  h a v in g  s e e n  .h im  a n y  t im e  
t h a t  m o r n in g  b e f o r e  h e  w a s  s t ru c k ?  A . W e ll ,  I
m ig h t  h a v e  r u n  in to  h im .

B y  M r. T u r n e r : Q. H o w  m a n y  t r a c k s  a r e  t h e r e
in  t h a t  y a r d ?  A . I  c o u ld  n o t  t e l l  y o u .

Q. A b o u t  h o w  m a n y ?  A . O h , I  s h o u ld  ju d g e

a b o u t  e ig h t .
Q. D id  M r. L in c k s ’ d u t ie s  t a k e  h im  in  a n d  a b o u t  

a n d  a c ro s s  th o s e  t r a c k s ,  f r o m  o n e  t r a c k  to  a n o th e r ?  4 0
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A . I t  d id , i f  t h e  e n g in e s  w e re  la y in g  th e r e ,  h e  w en t 
to  th e  e n g in e s .

Q.. W h e n e v e r  t h e r e  w a s  a n  e n g in e  la y in g  h e  h a d  
to  g o  to  i t  to  a t t e n d  to  i t  ; i f  i t  w a s  o n  o n e  s id e  o f  
th e  s t a t i o n  a n d  h e  o n  th e  o th e r ,  h e  w o u ld  h a v e  to  

 ̂ c ro s s  t h e  t r a c k s ?  A . N a tu r a l l y  h e  w o u ld .
Q. A t  th e  t im e  h e  w a s  s t r u c k  w a s  h e  in  th e  ac t 

o f  c r o s s in g  th e  t r a c k s ?  A . I  c o u ld n ’t  te l l  you.
. Q,. W h a t  e n g in e s  w e re  la y in g  in  t h e  y a r d  a t  th e  

t im e ?  A . I  c o u ld n ’t  te l l  y o u  t h a t  e i th e r .
Q. D o  y o u  re m e m b e r  w h e th e r  h e  h a d  a n y th in g  

in  h is  h a n d  a t  th e  t im e  h e  w a s  s t ru c k ?  A . I  d o n ’t.
. Q. I n  p e r f o r m in g  h is  d u t ie s  w h a t  w o u ld  he 
c a r r y  w i th  h im  a b o u t  t h e  y a r d  ? A . W h y , a  g a l­
lo n  c a n  a n d  a  p ie c e  o f  w a s te .

2 q Q. A  g a l lo n  c a n  o f  k e ro s e n e ?  A . N o ;  s ig n a l 
o il

Q. A n d  a  p ie c e  o f  w a s te ?  A . Y e s.
Q. Y o u  d o n ’t  r e m e m b e r  w h e th e r  h e  h a d  th o s e  o r 

n o t?  A . N o , I  d o n ’t. I  d i d n ’t  see  h im .
Q. W h o  w a s  t h e  d r iv e r  o n  th e  e n g in e  t h a t  s t ru c k  

h im ?  A . D o  y o u  m e a n  w h o  r a n  th e  en g in e ?
Q. Y e s. A . B e r n a r d  W a ls h .
Q. B e r n a r d  W a ls h ?  A.. Y e s.
Q. W h o  w a s  th e  f i re m a n ?  A . I  c o u ld n ’t  tell

3 0

4 0

y o u .
Q. D o  y o u  k n o w  t h e  n u m b e r  o f  th e  e n g in e  th a t  

s t r u c k  h im ?  A . 513.
Q. I n  w h ic h  d i r e c t io n  w a s  h e  f a c in g  a t  th e  tim e  

h e  w a s  s t r u c k  ? A . I  c o u ld n ’t  t e l l  y o u  th a t  e ith e r .
Q. C a n  y o u  te l l  u s  w h e th e r  th e  e n g in e  s tru c k  

h im  w h e n  h e  h a d  h is  b a c k  to  th e  e n g in e  o r  w as he 
f a c in g  i t?  A . I  c o u ld n ’t  te l l  y o u  t h a t  e i th e r . I  
j u s t  to ld  y o u , I  s a w  th e  b o th  th in g s  m e e t  t o g e t h e r ; 
I  d o n ’t  k n o w  w h ic h  w a y  h e  w a s  s ta n d in g .
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Q, A t  th e  t im e  h e  w a s  s t r u c k  b y  t h a t  e n g in e  w a s  
t h e r e  a n y  o th e r  e n g in e  in  t h a t  c lo se  v ic in i ty ?  A .
W h a t  d o  y o n  m e a n ?

Q. D id any other engine pass ? A . D o  you mean 
running or standing still?

Q. B u n n in g ?  A . N o t  t h a t  I  k n o w  of. 1 0
Q, W a s  t h e r e  a n y  s ta n d in g  s t i l l  th e r e ?  A . W e ll ,  

t h e r e  w a s  e n g in e s  o n  F o u r  p i t .
Q. O n  F o u r  p i t ?  A . Y e s .
,Q. W a s  th e r e  a n  e n g in e  o n  F o u r  p i t  t h a t  h a d  

j u s t  co m e  in  a n d  s to p p e d ?  A . I  c o u ld n ’t  te l l  y o u  

th a t .
Q. D o  y o u  k n o w  w h e th e r  h e  s te p p e d  o ff a n  e n ­

g in e  t h a t  c o m e  in  o n  F o u r  p i t ?  A . I  d o n ’t  k n o w .
Q. W a s  th e r e  a n  e n g in e  o n  F o u r  p i t  h e  co u ld  

h a v e  s te p p e d  o f f  f r o m  a n d  b e e n  in  th e  s a m e  p o s i-  20 
t io n  h e  w a s  in  a t  th e  t im e  h e  w a s  s t r u c k  ? A . W e ll ,
I  d i d n ’t  se e  t h a t .  W h e n  I  c a m e  o u t  o f  th e  e n ­
g in e  d i s p a t c h e r ’s office I  s e e n  th e  fe llo w  h i t ,  t h a t

w a s  a ll.
Q. H o w  f a r  w e re  y o u  a w a y  f r o m  th e  sc e n e  o t 

t h e  a c c id e n t?  A . I  s h o u ld  th in k  o n e  h u n d r e d  a n d

f i f ty  f e e t ,  I  g u e s s .  ;
Q. T h is  e n g in e  t h a t  s t r ic k  h im , in  w h ic h  d ire c ­

t io n  w a s  t h a t  g o in g , e a s t  o r  w e s t?  A . T h a t  w a s
g o in g  w e s t .  3 0

Q. T h e  e n g in e  o n  F o u r  p i t ?  (N o  a n s w e r ) .
B y  th e  C o u r t : Q. G o in g  a w a y  f r o m  J e rs ie y  C ity  ?

A . G o in g  a w a y  f r o m  J e r s e y  C ity .
lQ. T h e  e n g in e  o n  F o u r  p i t ,  i n  w h ic h  d ir e c t io n  

w a s  i t  h e a d e d ?  A . I  c o u ld n ’t  t e l l  y o u  t h a t  e i th e r .  
M o s tly  e n g in e s  o n  F o u r  p i t  a r e  h e a d e d  w e s t ,  e i th e r  
th e y  a r e  w o rk in g  o n  th e m  o r  d o in g  s o m e th in g .

Q. E n g in e s  o n  F o u r  p i t  a r e  p u t  t h e r e  to  b e  r e ­
p a i r e d ?  A . T o  b e  r e p a i r e d ,  a n d  w o rk in g , y e s . 40
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Q- I s  t h e r e  a n y o n e  w h o  k e e p s  a  r e c o rd  o f  th e  
w o rk  d o n e  b y  th e s e  m e n , sn c h  a s  M r. L in c k s  d id , 
o th e r  t h a n  th e  m e n  th e m s e lv e s  ? A . N o , s ir .  Well* 
t h e r e  i s  o n ly  o n e  p la c e  t h a t  k e e p s  a  r e c o rd  o f 
th e  e n g in e s  t h a t  a r e  r u n n in g .  T h a t  is  in  th e  en- 

1 0  g in e  d i s p a t c h e r ’s office.
M r. C o rb in  : I  h a v e  so m e  q u e s t io n s  to  a sk  

th i s  m a n , b u t  th e y  a r e  n o t  c ro s s -e x a m in a ­
t io n . I  s u p p o s e  I  h a d  b e t t e r  le a v e  th a t  
u n t i l  I  p u t  in  m y  o w n  case .

A d jo u r n e d  to  D e c e m b e r  1 1 th ,  1914.

2 0  D e c e m b e r  1 1 th ,  1914.

C o n tin u a tio n .

M r. T u r n e r :  I n  v ie w  o f  t h e  ad m iss io n s  
t h a t  h a v e  b e e n  m a d e  in  th e - te s t im o n y  o f  th e  
l a s t  w itn e s s ,  I  h a v e  d e c id e d  n o t  to  call 
a n y  o th e r  w i tn e s s  a t  th i s  t im e , I  h av e  
a s k e d  M r. C o rb in  to  p r o d u c e  so m e p eo p le  
h e r e  a n d  h e  h a s  p r o d u c e d  them ,. I  m ay  

3 0  w a n t  to  c a ll  th e m  la t e r ,  b u t  n o t  a t  th is
tim e .

M r. C o r b in : I  m o v e  to  d is m is s  th e  p e t i ­
t io n  o n  th e  g r o u n d  t h a t  t h e  p e t i t io n e r  h a s  
n o t  s u s ta in e d  th e  b u r d e n  o f  p r o o f  w h ich  is 
u p o n  h im  in  t h a t  h e  h a s  n o t  sh o w n  t h a t  th e  
a c c id e n t  a r o s e  o u t  o f  a n d  in  th e  c o u rse  of 
h is  e m p lo y m e n t.

T h e  C o u r t :  T h e r e  is  a n  o p in io n  b y  M r. 
4 0  . J u s t i c e  T r e n c h a r d  in  t h a t  c a se  a g a in s t  th e
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E r i e  R a i l r o a d  C o m p a n y  w h e re  a  m a n  h a d  
l e f t  h i s  w o rk  to  g e t  a n o th e r  to o l  o f  so m e  
k in d — I  b e lie v e  i t  w a s  e i t h e r  M r. J u s t ic e  
V o o rh e e s  *or T r e n c h a r d — w h o  s a id  t h a t  
f r o m  th e  f a c t s  in  th e  c a se  t h e  C o u r t  c o u ld  
r e a s o n a b ly  i n f e r  h e  w a s  k il le d  w h ile  h e  w a s  i q  
e m p lo y e d , i n  o th e r  w o rd s  t h e  i n j u r y  a r o s e  
o u t  o f  a n d  in  th e  c o u r s e  o f  h is  e m p lo y m e n t. 
W h y  c a n  I  n o t  f r o m  t h e  f a c t s  a l r e a d y  a d ­
d u c e d , i n  th e  a b s e n c e  of. a n y  o th e r  t e s t i ­
m o n y , r e a s o n a b ly  i n f e r  t h a t  i t  b e in g  h is  
w o rk  a n d  h e  b e in g  e n g a g e d  in  i t  a t  a b o u t  
t h a t  t im e , th e  i n j u r y  a r o s e  o u t  o f  th e  em ­
p lo y m e n t?  A t  th i s  t im e  I  w ill  d e n y  th e  
m o tio n .

M r. C o r b i n : I  p r a y  a n  e x c e p tio n . 2 0
T h e  C o u r t :  Y o u  m a y  h a v e  y o u r  e x c e p ­

t io n  n o te d .

W I L L I A M  T H I E R S T E I N ,  s w o rn :

D ir e c t - e x a m in a t io n  b y  M r. C o rb in :
Q. W h a t  i s  y o u r  e m p lo y m e n t?  A . F o r e m a n  o f

w ip e r s .  •
Q, A t  w h a t  p la c e  ? A . J e r s e y  C ity .
>Q. F o r  w h a t  r a i l r o a d ?  A . T h e  E r i e  R a i l r o a d .
Q . W e r e  y o u  a r o u n d  th e  J e r s e l  C i ty  y a r d  a t  th e  

t im e  M r. L in c k s  w a s  k il le d ?  A . I  w a s  n o t .
Q . W e r e  y o u  th e r e  s h o r t ly  a f te r w a r d ?  A . N o ,

S1I**
Q. W i th in  a n  h o u r ?  A . A n  h o u r ,  y e s .
Q. I  sh o w  y o u  a  l i t t l e  b o o k  m a r k e d  f o r  id e n t i -  

f ic a t io n  E x h ib i t  B - l .  H a v e  y o u  se e n  i t  b e f o re ?
. x r„  -M- .! 1. , '1 ' 40
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Q. W h e n  d id  y o u  see  i t  ! A . A b o u t b e tw e e n  th e  
h o u rs i o f  tw e lv e  t h i r t y  a n d  o n e  o ’clock.

Q. O n  w h a t  d a y !  A . I  c o u ld n ’t  te l l  y o u  w h a t 
d a y ;  o n  th e  s a m e  d a y  a s  th e  m a n  w a s  k illed . I  
d o n ’t  q u i te  r e m e m b e r  th e  d a y . 

j q  Q. T h a t  w a s  in  t h e  a f t e r n o o n !  A . I n  th e  a f te r ­
n o o n .

Q .  D a y lig h t .  T h a t  is  th e  b o o k  y o u  fo u n d !  (N o 
a n s w e r .)

Q. Y o u  f o u n d  i t  o n  th e  g ro u n d ,  I  b e lie v e !  A . 
F o u n d  i t  o n  t h e  g ro u n d .

Q. D id  y o u  f in d  a n y  b lo o d  o n  i t  a t  th e  t im e !  A . 
I  d id .

iQ. T h e r e  is  a  b ro w n is h  o r  r e d  m a r k  on  i t ; th a t  
w a s  b lo o d !  A . Y e s.

2 0  Q- I f  w a s  f r e s h  a t  t h e  t im e  y o u  fo u n d  i t !  A . I  
c o u ld n ’t  te ll .

Q. L o o k  a t  i t  n o w !  A . Y e s , i t  lo o k s  d r ie r .
Q. I  p o in t  y o u  to  th e  f i r s t  p a g e .  W h a t  is  th e  

n a m e  o n  th e  f i r s t  p a g e ! A . H . W . L in o k s .
Q. W a s  i t  t h e r e  w h e n  y o u  fo u n d  th e  b o o k !  A .  

I t  w a s .
Q. H o w  f a r  f r o m  th e  p la c e  h e  w a s  k ille d  did  

y o u  f in d  i t !  A . I  d o n ’t  k n o w  w h e re  h e  w a s  k illed .
Q. W h e r e  d id  y o u  f in d  i t !  A . B e tw e e n  F o n r  

3 0  p i t  a n d  N o . 1 t r a c k .
Q. D o  y o u  k n o w  w h a t  t h e  p u r p o s e  o f  th is  book 

i s !  A . I  d o n ’t .

N o  c ro s s - e x a m in a t io n .
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G E O R G E  K U N Z , r e - c a l l e d :

D ir e c t - e x a m in a t io n  b y  M r. C o rb in :
Qu I  sh o w  y o u  a  l i t t l e  b o o k  m a r k e d  E x h ib i t  R - l  

f o r  id e n t i f ic a t io n . W h a t  w a s  th e  p u r p o s e  o f  th e s e  
l i t t l e  b o o k s , i f  y o u  k n o w ?  A . I  s u p p o s e  to  k e e p  j q  
t r a c k  o f ' t h e  e n g in e s .

M r. T u r n e r :  I  o b je c t.
Q. W h a t  a r e  th e y  u s e d  f o r ?  A r e  y o u  f a m i l i a r  

w i th  t h e s e  l i t t l e  b o o k s , h a v e  y o u  s e e n  th e m  u s e d  in  
th e  E r i e  y a r d ?  A - Y e s .

Q. H o w  a r e  th e y  u s e d , w h o  u s e s  th e m ?  A . T h e  
d i f f e r e n t  m en .

Q. W h a t  m e n ?  A . W h y , t h e  b o y s  o n  th e  a s h ­
p i t ,  m e n  t h a t  h a v e  to  k e e p  t r a c k  o f  e n g in e s  th e y  
h a v e  to  ta k e  c a r e  o f, a n d  w h a t  is  d o n e  a n d  w h a t  2 o 
a i n ’t  d o n e .

Q. D id  th e  e n g in e  r e p a i r e r s  w h o  f ille d  th e s e  cab  
l ig h ts  h a v e  th e s e  l i t t l e  b o o k s  ? A . Y e s .

Q. W h a t  w e r e  th e  m e n  w h o  k e p t  t h e s e  b o o k s  
s u p p o s e d  to  d o  w i th  th e m ?

M r . T u r n e r :  I  o b je c t.
iQ, W h a t  d id  th e y  do  w i th  th e m ?  A . W h a t  

d id  th e  m e n  w h o  k e p t  t h e s e  b o o k s  d o  w i th  th e m ?
M r. T u r n e r : I f  h e  k n o w s.

B y  t h e  C o u r t :  Q. W a s  t h i s  b o o k  g iv e n  to  t h e  3 0  
e m p lo y e e s  w h o  d id  th e  p a r t i c u l a r  k in d  o f  w o rk  h e  
d id , f o r  th e m  t o  u s e  i n  t h e i r  w o rk ?  A . Y e s .

Q. D id  t h e  E r i e  R a i l r o a d  C o m p a n y  f u r n i s h  h im  
w i th  t h a t  b o o k ?  A . Y e s , th e y  g e t  th e m  in  th e  
office.

Q. T h is  i s  o n e  o f  th e  b o o k s  t h e  C o m p a n y  f u r ­
n is h ?  A . Y e s ,

Q. W h a t  d id  t h e  m e n  d o  w i th  th o s e  b o o k s ?  A .
I  s u p p o s e  k e e p  t r a c t  o f  t h e  w o rk . 4 0
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Q. D o  y o u  k n o w ?  D id  y o u  h a v e  a  book  like 
t h a t ?  A . N o .

Q. D id  y o u  e v e r  in  y o u r  w o rk  h a v e  a  boo k  like  
t h a t ?  A  N o.

Q. H a v e  y o u  s e e n  m e n  w i th  s u c h  a  book? A . 
1 0  Y e s . -

Q. W h a t  d id  th e y  d o  w i th  th e m  w h e n  th e y  h a d  
s u c h  a  b o o k ?  A . K e e p  t r a c k .o f  w h a t  th e y  h av e  to  
do , a n d  w h a t  h a v e n ’t  d o n e  y e t .

Q. D id  th e y  p u t  e n g in e  n u m b e rs  in  th e  book? 
A . Y e s.

Q. W h a t  d id  th e y  r e p r e s e n t?
M r. T u r n e r :  D o  y o u  k n o w ?

A . W h a t  d id  th e y  r e p r e s e n t?
Q. W h a t  n u m b e r s  d id  th e y  p u t  d o w n  ? A . T h a t 

2 0  w a s  a c c o rd in g  t o  w h a t  th e y  h a v e  to  ta k e  c a re  of.
Q. W h e r e  d id  y o u  g e t  y o u r  in fo rm a tio n  a s  to  

w h a t  w a s  d o n e  w i th  th i s  b o o k ?  A . W h e n  th e se  
m e n  w o u ld  • b e  s e n t  t o  m e , to  fill th e  l ig h ts , I  h a d  
to  s p l i t  th e  e n g in e s  b e tw e e n  th e m , see  t h a t  th e  en ­
g in e  l ig h ts  w e re  a l l  f ille d  u p .

Q. Y o u  a p p o r t io n e d  th e  w o rk ?  A . Y es.
Q. W h e r e  d id  y o u  g e t  y o u r  in fo rm a t io n  ab o u t 

th i s  b o o k ?  A . I  h a v e  se e n  th e m  c a r r y  th e m  a ro u n d  
th e  o th e r  m a n ’s b o o k  h e re .

30 The Court: Haven’t you someone who
can prove the book.

M r. C o r b i n : T h e  m a n  k e p t  h is  ow n book.
Q. W h e n  th i s  m a n  c a m e  to  w o rk  tw o  w eeks 

e a r l i e r ,  d id  y o u  te l l  h im  w h a t  t o  d o ?  A . W h y , h e  
h a d  a n o th e r  b o o k , a n d  th o s e  e n g in e  n u m b e rs  w e re  
a l l  in  t h a t  b o o k  th e r e ,  w e re  in  a n o th e r  book  a n d  
h e  w a s  s u p p o s e d  to  g e t  a  n e w  b o o k  a n d  p u t  th em  
in  t h e r e  a n d  k e e p  th e  b o o k  h im s e lf  b ec au se  th e  
b o o k  w e  h a d  ta k e n  f r o m  a n o th e r  m a n  w o u ld n  t  be 

4 0  a n y  g o o d  to  h im .
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M r. T u r n e r :  I  m o v e  to  s t r i k e  o u t  th e  a n ­
sw e r .

T h e  C o u r t : I t  m a y  b e  s t r ic k e n  o u t.
Q. W h a t  d id  y o u  te l l  h im  a b o u t  th e  n u m b e rs  o f  

t h e  e n g in e s  h e  h a d  to  t a k e  c a re  o f f  A . W h a t  d id  
I  t e l l  h im ?

Q. Y e s . A . I  to ld  h im  h e  h a d  to  f i l l  t h e  r e d  
a n d  w h i te  l ig h ts ,  th e  cab  l ig h ts ,  th e  g a u g e  l ig h ts .

Q. W h a t  e n g in e s  d id  y o u  te l l  h im  h e  h a d  to  ta k e  
c a r e  o f?  A . I  d o n ’t  k n o w .

Q. D id  y o u  g iv e  h im  t h e  n u m b e rs .  A . I  g a v e  
h im  t h e  o th e r  m a n ’is b o o k , t h e  m a n  -he to o k  th e  
p la c e  o f.

Q. Y o u  to ld  h im  to  ta k e  c a r e  o f  th o s e  e n g in e s ?  
A . Y e s.

¡Q. D id  y o u  i n s t r u c t  h im  a s  to  h i s  k e e p in g  a  r e c ­
o rd  o f  th e  e n g in e s  t h a t  h e  w as. to  t a k e  c a r e  o f  f r o m  
d a y  to  d a y ?  A . H e  d id  t h a t  f o r  h im s e lf ,  so  h e  
w o u ld n ’t  f o r g e t  th e m .

Q. A r e  th e s e  t h e  n u m b e r s  o f  th e  e n g in e s  y o u  
to ld  h im  to  t a k e  c a r e  o f?  A . Y es.

Q, D id  y o u  lo o k  th r o u g h  th e  n u m b e r s ?  A . 
W e ll ,  th e  m a n  o n  h is  jo b  to -d a y  h a s  th e  s a m e  n u m ­
b e r s  in  h is  b o o k .

Q. T h e s e  n u m b e r s  h a v e  b e e n  t a k e n  c a re  o f  b y  
th e  m a n  o n  t h a t  p a r t i c u l a r  jo b  r i g h t  a lo n g ?  A . 
Y e s.

Q. H a v e  y o u  lo o k e d  th r o u g h  th e  n u m b e rs  in  th is  
b o o k ?  Y o u  lo o k e d  t h r o u g h  th e m  th e  o th e r  d a y ?  
A . Y e s.

iQ. T h e r e  a r e  e n g in e  n u m b e r s  t h a t  a r e  in  th e  
y a r d  e v e ry  d a y ?  A . Y e s .

M r. C o r b i n : I  o f f e r  th e  b o o k  in  e v id en c e .
M r. T u r n e r :  I  o b je c t  o n  th e  g r o u n d  t h a t  

i t  i s  in c o m p e te n t ,  im m a te r ia l  a n d  n o t  p r o p ­
e r ly  p ro v e n .

10

20

3 0

4 0
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M r, C o r b in : I f  h a s  b e e n  p ro v e n  to  be h is  
w r i t in g .  H is  w if e  w a s  a  l i t t l e  u n c e r ta in  
a s  to  c e r t a in  n u m b e rs .

T h e  C o u r t : Y o u  m a y  h a v e  i t  m a rk e d  fo r  
id e n t i f ic a t io n .  I  w ill  r e s e r v e  i t  now .

j q  Q'. T h e s e  e n g in e s  i n  g e n e ra l ,  w e re  e n g in e s  th a t  
a r e  u s e d  o n  a l l  th e  l in e s  o f  th e  r a i l r o a d  a s  p a s s e n ­
g e r  e n g in e s ?  A . Y e s.

M r. T u r n e r : I  o b je c t  to  th e  q u e s t io n ; i t  is  
to o  g e n e ra l ,  i t  c a l l s  f o r  a  co n c lu s io n , a n d  
i t  i s  in c o m p e te n t .

Q . A r e  y o u  f a m i l i a r  w i th  t h e  g e n e ra l  lin e s  of 
th e  E r i e  R a i l r o a d ,  w h e re  th e y  r u n ?  A . I  know  
th e  d i f f e r e n t  b r a n c h e s ;  I  d o n ’t  k n o w  w h e re  th e  
e n g in e s  go .

2 0  Q. Y o u  h a v e  b e e n  o v e r  t h e  d i f f e r e n t  b ra n ch es , 
h a v e n ’t  y o u , a t  t im e s  to o ?  A- I  h a v e  b ee n  o v e r 
t h e  m a in  l in e  a n d  t h e  H a c k e n s a c k  L in e , t h a t  is  a s  
f a r  a s  I  h a v e  b ee n .

Q. H o w  f a r  o n  th e  m a in  l in e  h a v e  y o u  been? 
A . I  h a v e  b e e n  to  B u f fa lo  o n  th e  m a in  line.

Q. T h a t  t a k e s  y o u  o u ts id e  o f  N e w  J e r s e y  in to  
N e w  Y o rk  S ta te ?  A . Y e s .

Q. Y o u  h a d  g e n e r a l  c h a r g e  o f  en g in es , e v e ry  
d a y , t h a t  r u n  o u t  o v e r  th e  m a in  lin e .

3 0  M r. T u r n e r : I  o b je c t. I t  c a lls  f o r  a  con­
c lu s io n .

M r. C o r b in : H e  s a y s  h e  is  f a m i l ia r  w ith  

th e  r a i l r o a d .
M r. T u r n e r : H e  s a y s  h e  is  f a m i l ia r  w ith  

tw o  o r  t h r e e  d i f f e r e n t  b ra n c h e s ,  h e  say s 
h e  d o e s n ’t  k n o w  w h e re  th e  e n g in e s  go.

Q. D o  y o u  k n o w  w h e r e  th e  e n g in e s  go? A . I  
d o n ’t  k n o w  w h e r e  th e y  t i e  u p . T h e y  t ie  u p  m  

d i f f e r e n t  p la c e s .

40 N o  c ro s s - e x a m in a t io n .
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B E R N A R D  G A T E L Y , s w o r n :

D ir e c t - e x a m in a t io n  b y  M r. C o rb in :
Q. F o r  w h o m  d o  y o n  w o rk  ? A . E r i e  R a i l r o a d .
Q. W h a t  is  y o u r  p o s i t io n ?  A . E n g in e  ch e ck e r .
Q1. A t  w h a t  p o in t  d o  y o n  ch eck  th e  e n g in e s  ? A . 

J e r s e y  C ity .
Q. T h o s e  a r e  p a s s e n g e r  e n g in e s  c o m in g  in  f r o m  

th e  d i f f e r e n t  l in e s ?  A . Y e s.
Q . T h o s e  e n g in e s  a r e  s to r e d  in  th e  y a r d ,  c a lle d  

t h e  F a r m ?  A . T h e  F a r m ,  r o u n d  h o u se , J e r s e y  
C i ty  T e r m in a l .

Q. D o  y o u  k e e p  a  r e c o r d  o f  th e  e n g in e s  a s  th e y  
co m e in ?  A . Y e s.

Ql. H o w  lo n g  h a v e  y o u  b e e n  d o in g  t h a t ?  A . 
T h r e e  y e a r s .

Q;. I  sh o w  y o u  a  b o o k  w i th  th e  n u m b e r  1  o n  th e  
o u ts id e .  W h a t  is  t h a t  bo o k . A . T h e  w e s t  b o u n d  
book .

Q. B y  th e  w e s t  b o u n d  b o o k , w h a t  d o  y o u  m e a n ?  
A . O u tg o in g  t r a i n s ,  w e s t  g o in g  t r a in s .

iQ. T u r n in g  to  p a g e  o n e  h u n d r e d  a n d  e le v e n , I  
s e e  i t  i s  h e a d e d  S e p te m b e r  2 4 ; t h a t  in d ic a te s  th e  
d a te  o n  w h ic h  th e  r e c o r d  w a s  k e p t?  A . Y e s.

T h e  C o u r t :  W a s  t h a t  th e  d a te  o n  w h ic h  
h e  w a s  k ille d .

M r. C o r b in :  Y e s .
Q. T h e  f i r s t  c o lu m n  h a s  th e  w o r d  “ T r a i n ”  o v e r  

i t .  W h a t  a r e  t h e  n u m b e r s  in  t h a t  co lu m n ?  A . 
T r a in  n u m b e rs ,  th e  n u m b e r  o f  th e  t r a i n s .

T h e  C o u r t :  I t  i s  k e p t  in  h is  h a n d w r i t in g ?
Q. T h a t  i s  y o u r  h a n d w r i t in g ?  A . Y e s.
Q. I n  th e  s e c o n d  c o lu m n —  A . T h a t  i s  th e  d e ­

p a r tu r e ,  t im e  o f  le a v in g .
Q. T h e  t h i r d  c o lu m n ?  A . E n g in e  n u m b e rs .
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iQ. T h e  f o u r th  co lu m n . A . E x t r a  e n g in e s .
B y  th e  C o u r t :  iQ. W h a t  d o  y o u  m e a n ?  A. I f  

t h e  r e g u la r  l a y s  in , t h e r e  h a s  t o  b e  p u t  o n  a n  e x tra  
in  t h e  p la c e  o f  i t .

Q. T h is  c o lu m n  r e p r e s e n t s  w h a t?  ( I n d ic a t in g ) .  
IQ  A . D e p a r tu r e .

Q. T h e  n e x t  i s  th e  e n g in e  n u m b e r?  A . E n g in e  
n u m b e r .

Q. E n g in e  n u m b e r  t h a t  i t  d e p a r t e d  w ith ?  A. 
E n g in e  n u m b e r  o f  t h e  t r a i n .

M r. C o rb in :  T h a t  i s  th e  r e g u la r  eng ine  
n u m b e r .

Q. W h e r e  y o u  f in d  e n g in e  960, y o u  s a y  110 in  
t h e  f o u r th  c o lu m n ?  A . T h a t  i s  th e  tim e .

Qi. W h e r e  t h e s e  s u b s t i tu te d  n u m b e rs  a r e —  A. 
2 0  T h e s e  a r e  e x t r a  e n g in e s .

Q. S u p p o s e  w e  t a k e  o n e— w h e re  is  a  colum n 
s h o w in g  e x t r a  e n g in e s ?  A . H e re .  ( I n d ic a t in g ) .

Q. E n g in e  29, w e n t  o u t  tw e lv e - tw e lv e ?  A . T he 
2 9 th  o f  J u n e ,  g o in g  o u t, 817 w e n t  o u t  in  p lace  o f 
it.

Q. Y o u  fin d  th e  29 in  a s  b e in g  th e  r e g u la r  num ­
b e r  a n d  y o u  f in d  th e  .s u b s t i tu te  n u m b e r  817? A. 
I t  w a s  m a r k e d  to  go  o u t, b u t  i t  d i d n ’t  go.

iQ. T h e  s u b s t i t u t e  n u m b e rs  y o u  s a y  a p p e a r  in  
3 0  th e  f o u r th  c o lu m n ?  A . Y es.

Q. W h e r e  e n g in e s  a r e  s u b s t i tu te d  f o r  th e  r e g u ­
l a r  e n g in e s  th e  n u m b e r s  a p p e a r  in  th e  fo u r th  
c o lu m n ?  A . Y es.

Q. T h e  f i f th  c o lu m n  is  th e  t im e  w h e n  i t  w as 
r e a d y  to  b a c k  d o w n ?  A . Y e s .

Q. T h e  s ix th  c o lu m n  is  w h a t,  w h e re  th o se  nam es 
a r e  ? A . T h a t  isi e n g in e e r  a n d  f i r e m a n ’s n am es.

Q. T h e  s ix th  a n d  s e v e n th  co lu m n s. A . Y es.
40  Q. Y o u  k e p t  t h a t  r e c o r d  f o r  th e  p u rp o s e  o f



3 9

B e r n a r d  G a te ly — D ir e c t

w a tc h in g  th e  e n g in e s  a n d  s e e in g  t h a t  th e y  w e re  
r e a d y ?  A . T h is  is  r e g u la r  r o u t in e  o f  th e  d a y s ’ 
w o rk  a n d 1 i t  i s  d o n e  e v e ry  d a y  a s  t h e  e n g in e s  co m e  
a lo n g .

iQ. D id  a l l  th o s e  e n g in e s  go  o u t  o n  t h a t  d a y ?  ( I n ­
d ic a t in g ) .  A - Y e s . 1 0

Q .  O n  th e  t r a i n s  y o u  h a v e  in d ic a te d ?  A . Y e s.
M r .  C o r b in : I  a s k  t h a t  th i s  b e  m a r k e d  

f o r  id e n t i f ic a t io n .
I t  is  m a r k e d  E x h i b i t  R -2  f o r  id e n t i f ic a ­

t io n .
T h e  C o u r t :  T h e  p u r p o s e  o f  t h i s  t e s t i ­

m o n y , I  s u p p o s e , is  to  sh o w  b y  t h i s  w i tn e s s  
t h a t  a  lo n g  l i s t  o f  t r a i n s  w e n t  o u t  on  
th e  t r a c k s  o f  t h e  d e f e n d a n t  ?

M r. C o r b in :  Y e s . 2 0
T h e  C o u r t :  Y o u  a r e  g o in g  to  sh o w  th e y  

w e n t  t o  d i f f e r e n t  d e s t in a t io n s  ?
M r. C o r b in :  Y e s .
M r. T u r n e r :  I f  t h e  p u r p o s e  o f  t h i s  t e s ­

t im o n y  i s  to  p r o v e  a n y th in g  in  r e la t io n  to  
i n t e r s t a t e  c o m m e rc e  I  w ill  o b je c t  to  t h e  t e s ­
t im o n y  o n  th e  g r o u n d  t h a t  th e  a n s w e r  s e ts  
u p  t h a t  a t  th e  t im e  o f  t h e  a c c id e n t  th e  d e ­
c e a s e d  w a s  n o t  e n g a g e d  in  a n y  d u t ie s  in  
c o n n e c tio n  w i th  i n t e r s t a t e  c o m m e rc e , b u t  3 9  
h a d  t e m p o r a r i ly  a b a n d o n e d  h i s  d u t ie s  a s  
e n g in e  r e p a i r e r  a n d  w a s  w a lk in g  a lo n g  t h e  
r e s p o n d e n t ’s t r a c k s  a n d  t h e r e f o r e  th e  t e s ­
t im o n y  a s  to  i n t e r s t a t e  c o m m e rc e  w o u ld  b e  
im m a te r ia l .

T h e  C o u r t :  I s  t h e r e  a n y th in g  in  th e  a n ­
s w e r  t h a t  isiets i t  u p ?

Mr,. C o r b in :  A r t i c l e  n in e .
M r. T u r n e r :  B y  th e  t e r m s  o f  th e  e ig h th  40
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c la u s e  o f  t h e  a n s w e r  th e  re s p o n d e n t  is  
b o u n d .

T h e  C o u r t :  T h e y  h a v e  m a d e  p ra c t ic a l ly  
tw o  a n s w e rs .

M r. C o rb in :  I  d o n ’t  u n d e r s ta n d ;  w e ean- 
2 Q n o t  s e t  u p  in c o n s is te n t  d e fe n s e s .

T h e  C o u r t  : Y o u r  o b je c t io n  is  w h a t?
T h e  T u r n e r :  T h a t  a n y  p r o o f  a s  to  th e i r  

b e in g  e n g a g e d  in  I n t e r s t a t e  C o m m erce  is 
im m a te r ia l  b e c a u s e  o f  th e  f a c t  t h a t  th e y  
a l le g e  t h a t  a t  t h e  t im e  o f  th e  a c c id e n t he 
h a d  t e m p o r a r i ly  a b o n d o n e d  h is  d u t ie s .

T h e  C o u r t :  W e ll ,  th e  a n s w e r  h e  m ak es  to  
t h a t  i s  t h a t  u n d e r  t h e  n i n t h  p a r a g r a p h  th e y  
s e t  u p  h e  w a s  e n g a g e d  in  i n t e r s t a t e  com- 

2 0  m e rc e .
M r. T u r n e r :  A s  to  t h a t ,  s i r ,  I  s a y  th is , 

t h a t  th e y  c a n n o t  b e  o n  b o th  s id e s  o f  th e  
fe n c e , a s  a  m a t t e r  o f  law .

T h e  C o u r t :  W a s n ’t  y o u r  p r o p e r  proce- 
i d u r e  th e n  to  m o v e  to  s t r ik e  o u t  e i th e r  one 

o r  th e  o th e r  o f  th o s e  p a r a g r a p h s ?  W h e re  
y o u  w a i t  u n t i l  t h e  t r i a l  a n d  th e n  w e  hav e  
b o th  d e f e n s e s  i n ,  c a n  y o u  ta k e  a d v a n ta g e  
o f  i t ?

3 0  M r. T u r n e r :  I t  s e e m s  to  m e  t h a t  th e  re ­
s p o n d e n t  in  th i s  caisie is  b o u n d . T h e  p e ti­
t i o n e r  h a s  r e l ie d  u p o n  th e  e ig h th  p a r a g r a p h  
o f  th e  a n s w e r .

T h e  C o u r t : I  w ill  a llo w  i t .
M r. T u r n e r : I  a s k  a n  e x c e p tio n .
T h e  C o u r t :  C a n  w e  o r  c a n  w e  n o t  h e re  

a g r e e — d o n ’t  t a k e  th i s  u n le s s  i t  i s  e n t i r e ­
ly  c le a r— i f  th i s  b o o k  w e re  r e g u la r ly  k ep t, 
i t  sh o w s  th e  r e c o r d  o f  t h e  o u tg o in g  t r a in s .40
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Y o u r  p u r p o s e  n o w  i s  to  fo llo w  i t  u p  a n d  
sh o w  t h a t  so m e  o f  th e s e  e n g in e s  w e re  g o ­
in g  to  d e s t in a t io n s  o u ts id e  o f  t h e  S ta t e  ?

M r. C o rb in :  Y e s , t h e r e  i s  n o , q u e s t io n  
a b o u t  t h e  f a c t  t h a t  th e y  w e re .

T h e  C o u r t : C a n  w e c r y s ta l iz e  t h e  f a c t s  b y  
a d m is s io n s  in  a n y  w a y ?

M r. T u r n e r :  I  c a n  p e r h a p s  co n c ed e  t h a t  
t h i s  i s  a  r e c o r d  o f  th e  o u tg o in g  e n g in e s ,  b u t  
I  w o u ld  o b je c t  to  i t  o n  th e  g r o u n d  t h a t  i t  
d o e s  n o t  sh o w  t h a t  t h e  d e c e a s e d  d id  a n y  
w o rk  o n  a n y  o f  th o s e  e n g in e s .

T h e  C o u r t :  I  u n d e r s ta n d  th a t .  T h a t  
b e in g  t h e  c a s e , is  t h e r e  a n y th in g  f u r t h e r  
f r o m  th i s  w itness!?

M r. C o r b i n : I  h a v e  a  l i s t  s h o w in g  w h a t  
e n g in e s  w e re  o p e r a te d  b e tw e e n  t h e  s ix  a n d  
t h e  tw e lv e , g o in g  in  a n d  o u t  o n  t r a i n s  t h a t  
w e n t  o u t  o f  th e  S ta te .

T h e  C o u r t :  Y o u  p r o p o s e  to  sh o w  t h a t  
th e s e  e n g in e s  d e s ig n a te d  o n  p a g e  o n e  h u n ­
d r e d  a n d  e le v e n  o f  t h i s  b o o k  p r o d u c e d  b y  
th e s e  w itn e s s e s ,  w e n t  o n  t h a t  d a y  to  v a r i ­
o u s  p la c e s .  H o w  d o  y o u  p r o p o s e  to  d o  th i s  ?

M r. C o r b i n : T h is  w i tn e s s  k e e p s  th e  t r a i n  
n u m b e rs .

T h e  C o u r t : D o e s  h e  k e e p  a  r e c o r d  o f  th e  
d e s t in a t io n ?

H o w  d o  y o u  k n o w  w h e re  th e y  a r e  g o in g ?
T h e  W i t n e s s : J u s t  f r o m  b e in g  d o w n  th e r e ,  w o rk ­

in g  f o r  t h e  c o m p a n y .
M r .  C o r b in :  H e  d o e s  n o t  k e e p  t r a c k  o f  

w h e re  th e y  go , b u t  h e  k e e p s  t r a c k  o f  th e  d e s ­
t in a t io n .
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The Court: You know where they are supposed 
to go!

T h e  W itn e s s  : Y e s .
The Court: On the Erie!
Q. D o  th e y  h a v e  d e s t in a t io n  in  t h e  S ta te  o f 

N e w  J e r s e y !  A , S o m e  go  o u ts id e ,  so m e  do  n o t.
Q. A r e  t h e r e  a n y  o n  th i s  l i s t  t h a t  d o  n o t  go  o u t­

s id e !
M r. C o r b in :  I  a m  p e r f e c t ly  w il l in g  to  a d ­

m i t  t h e r e  w e re  a  g r e a t  m a n y  m o re  e n g in e s  
b e s id e s  th e s e ,  t h a t  d id  n o t  g o  o u ts id e  th e  
S ta te ,  t h a t  r a n  b e tw e e n  J e r s e y  C ity  a n d  
lo c a l  p o in ts .

T h e  C o u r t : C a n  w e  a d m i t  i n  th i s  c a s e  th a t  
so m e  o f  th e s e  e n g in e s  w e n t  to  p la c e s  ou t- 

2 0  s id e  t h e  S ta te ,  a n d  a s  M r. C o rb in  s a y s , th e
l a r g e r  p a r t  o f  th e m  w e re  e n g a g e d  w ith in  
t h e  S t a t e !

M r. C o r b i n : I  d o  n o t  k n o w  w h e th e r  i t  w as 
. t h e  l a r g e r  p a r t .

T h e  C o u r t : A  l a r g e  n u m b e r  o f  th e m .
M r. C o r b i n : A  l a r g e  n u m b e r  of, th e m  w ere  

e n g a g e d  o n  t r a i n s  e n t i r e ly  w i th in  th i s  S ta te .
M r. T u r n e r :  I  w o u ld  l ik e  to  a s k  th e  w it­

n e s s  i f  t r a i n s  d o  n o t  a p p e a r  o n  th i s  book, 
3 0  • w h o s e  d e s t in a t io n s  « a re  w i th in  t h e  S ta te !

T h e  W i tn e s s :  T h e y  a r e  h e r e .  ( I n d ic a t in g ) .
M r. T u r n e r :  W h y  d o n ’t  y o u  p u t  th e m  o n  th e

l i s t !  ’* . , ,
A . I  w a s  a s k e d  to  m a k e  u p  a  l i s t  o f  t r a i n s  th a t

w e n t  c u t  o f  t h e  S ta te .  .
M r . C o r b in : T h e  p u r p o s e  o f  t h i s  l i s t  w as

to  s h o w  t h a t  t h o s e  e n g in e s  a r e  e n g a g e d  m  
4 0  i n t e r s t a t e  co m m erce .
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T h e  C o u r t : I t  n o w  a p p e a r s  f r o m  th e  b o o k s , 
a n d  i s  c o n c e d e d  t o  b e  t r u e ,  t h a t  th e  e n g in e s  
le a v in g  J e r s e y  C i ty  s ta t io n ,  to o k  t r a i n s  to  
v a r io u s  d e s t in a t io n s  p a r t l y  w i th in  t h e  S ta te  
o f - N e w  J e r s e y  a n d  p a r t l y  (o u ts id e  o f  th e  
S t a t e  o f  N e w  J e r s e y .

M r. T u r n e r :  W e  co n c e d e  t h a t .  I  k n o w  
t h a t  to  b e  a  f a c t .

M r. C o r b in : T h e  r e a s o n  I  h a d  t h a t  d o n e , 
I  w a s  g o in g  to  t i e  i t  u p  a  l i t t l e  c lo se r .

T h e  C o u r t : I  d o n ’t  w a n t  to  p r e c lu d e  y o u . 
G o a h e a d .

B y  M r. C o rb in :  |Q. T h e  e n g in e s  t h a t  l e f t  a n d  
a r r iv e d ,  t h a t  w e re  gfoing to  p o in ts : o u ts id e  o f  th e  
S ta t e  o f  N e w  J e r s e y ,  b e tw e e n  th e - h o u r s  o f  6 a . m . 
a n d  tw e lv e  o ’c lo ck  n o o n  o n  S e p te m b e r  2 4 th , t h a t  
c a m e  w i th in  y o u r  w o rk , a r e  t h e  n u m b e r s  t h a t  a p ­
p e a r  o n  t h a t  l i s t?  A . Y e s .

B y  M r. T u r n e r :  Q. B u t  th o s e  a r e  n o t  th e  o n ly  
o n e s  t h a t  w e n t  o u t  o f  t h e  s ta t io n ?  A . T h o s e  a r e  
n o t  th e  o n ly  o n es . T h e y  a r e  t h e  o n e s  t h a t  w e n t  
o u t  o f  t h e  S ta te .

M r. C o rb in :  T h e  b o o k  o n ly  sh o w s  th e  
t r a i n  n u m b e rs .

T h e  C o u r t  : H e  h a s  te s t i f ie d  t h a t  th e s e  
t r a i n  n u m b e r s  a p p e a r in g  o n  th e  b o o k , w e n .  
to  d i f f e r e n t  d e s t in a t io n s ,  so m e  in  a n d  so m e  
o u t  o f  t h e  S ta te .

M r. C o rb in :  I  h a v e n ’t  th e m  t i e d  u p  to  
t h i s  l i t t l e  book- I s  i t  a d m i t te d  t h a t  th e  l i t t l e  
b o o k  f o u n d  o n  t h e  b o d y  o f  t h e  d e c e a s e d  
s h o w s  so m e  t r a i n  n u m b e r s  a s  h a v in g  d e ­
p a r te d ,  a s  sh o w n  b y  t h i s  b o o k , so m e  w i th in  
t h e  S ta t e  a n d  so m e  w i th o u t  th e  S ta te .
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M r. T u r n e r : T h e  h o o k  w a s  n o t  fo u n d  on 
M s b o d y .

T h e  C o u r t :  A lo n g sid e ..
M r. T u r n e r : I t  w a s  f o u n d  a b o u t  a n  h o u r  

a f t e r  t h e  a c c id e n t .  I  w o u ld n ’t  w a n t  to  con- 
ce d e  t h a t ,  n o , s i r .

M r. C o r b i n : I  a s k  t h a t  th i s  l i s t  b e  cop ied  
in to  th e  r e c o r d  a s  s h o w in g  th e  l i s t  o f en ­
g in e s  a n d  t h e i r  d e s t in a t io n s  o u ts id e  th e  
S ta te .

T h e  C o u r t : T h a t  l i s t  is  t a k e n  f r o m  t h a t  book  ?
T h e  W i t n e s s : Y e s .

M r. T u r n e r :  N o , s i r .  D e s t in a t io n  is1 
f r o m  M s o w n  d a t a  a p p a r e n t ly .  I t  is  no t 
in  t h e  bo'ok.

2 0  Q . T h a t  l i s t ,  I  see , ha,s a  l i s t  o f  n a m e s  o p p o s ite  
e a c h  o n e  o f  th o s e  n u m b e rs .  W h a t  c o n n e c tio n  h av e  
th e y  w i th  th e  n u m b e r s  o f  th e  e n g in e s ?  ( In d ic a t­
i n g ) .  A . T h a t  i s  t h e  n a m e s  o f  t h e  d e s t in a t io n s  on

t h a t  d a y .
M r. Corbin: I  w o u ld  l ik e  to  h a v e  th e  lis t  

r e a d  in to  th e  re c o rd .
M r. T u r n e r : I f  th e  w i tn e s s  is  g o in g  to  

r e a d  T h e  l i s t  a t  a l l  I  s h o u ld  th in k  h e  sh o u ld
t e l l  t h e  d e s t in a t io n s  o f  a l l  e n g in e s .

3 0  T h e  C o u r t : Y e s , I f  y o u  i n s i s t  u p o n  i t  it
m u s t  b e  d o n e  in  a  c o m p e te n t  w a y .

T h e  W i tn e s s :  D o  y o u  w a n t  i t  r e a d  f ro m  th e

b o o k ?
M r. C o r b i n : T h e  w i tn e s s  c a n  v e r y  re a d ily  

g iv e  th e  l i s t  a n d  d e s t in a t io n s  o f  a l l  eng in es . 
I  w o u ld  h a v e  h a d  h im  p r e p a r e  i t  in  th a t  
w a y  i f  I  h a d  a n t i c ip a te d  i t  w a s  d e s ire d .

T h e  C o u r t : G o o n  in  y o u r  o w n  w ay .
4 0
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Q. I  sh o w  y o n  a ls o  a  s im i la r  b o o k , t h a t  has; th e  
d a te  o f  S e p te m b e r  2 4 th  in  i t ,  w i th  a  b ig  2 o n  i t .  
T h a t  h a s  s im i la r  e n g in e  n u m b e rs  in  i t  w i th  a  
c o lu m n  m a r k e d  “ A r r i v a l . ”  W h a t  d o e s  th i s  s h o w  
w ith  r e s p e c t  to  t h e  n u m b e rs  ? A . T h is  is  th e  e a s t  
b o u n d , t h a t  is  t h e  t r a i n  n u m b e r ,  th e  e n g in e  n u m ­
b e r ,  t im e  th e y  a r r iv e ,  e n g in e e r  a n d  f ire m a n .

T h e  b o o k  is  m a r k e d  E x h ib i t  R -3  f o r  id e n ­
t i f ic a t io n .

iM r. C o rb in :  I  h a v e  n o  d e s i r e  t o  ta k e  u p  
t h e  t im e  o f  th e  C o u r t : I  a m  w il l in g  to  t a k e  
y o u r  H o n o r ’s s u g g e s t io n  t h a t  i t  b e  p u t  o n  
th e  r e c o rd ,  a n d  n o t  t a k e  u p  t h e  t im e , to  r e a d  
a l l  t h e  e n g in e s  in , in  d e ta i l ,  a l th o u g h —

T h e  C o u r t :  Y o u  c a n  h a n d  to  th e  s te n o ­
g r a p h e r  a  c o p y  f r o m  th e  b o o k  to  s a v e  r e a d ­
in g  in to  th e  r e c o r d  w h a t  th e  b o o k  sh o w s. 
T h a t  is  w h a t  y o u  w a n t,  I  su p p o s e , y o u  w a n t  
to  g e t  in to  t h e  r e c o r d  t h e  t r a n s c r i p t  o f  t h i s  
b o o k .

M r. C o r b i n : I  w a n t  tio ishow  th e  n u m b e rs .
T h e  C o u r t : I  u n d e r s ta n d  w h a t  y o u  w a n t  

to  sh o w , b u t  y o u  w a n t  to  g e t  th e  n u m b e rs  
a s  b e in g  id e n t ic a l  w i th  th e  n u m b e rs  in  th e  
l i t t l e  boo k .

M r. C o r b in :  Y e s.
T h e  C o u r t :  W h y  d o n ’t  y o u  h a n d  to  th e  

s t e n o g r a p h e r  t h e  t r a n s c r i p t  to  s a v e  the;
- C o u r t ’s! t im e  in  d ig g in g  i t  o u t  o f  th e  boo k . 

T h e r e  is  n o  o b je c t io n  to  t h a t  i s  th e r e ?
M r. T u r n e r :  I  th in k  n o t .
T h e  C o u r t : I s  t h e r e  a n y th in g  e ls e  f r o m  

th i s  w i tn e s s  ?
M r. C o r b i n : T h a t  i s  t h e  o n ly  p o in t  

t I  w a n te d  to  c o v e r . I  a m  n o t  s u r e  t h a t  I
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h a v e  m a d e  m y se lf, d e a r  t h a t  t h e  t r a i n  n u m ­
b e r s ,  in  a n d  o f  th e m s e lv e s ,  d o  n o t  show  
w h ic h  t r a i n s  w e n t  o u t  o f  t h e  S ta te .  T h a t  
w a s  m y  p u r p o s e  in  p r e p a r i n g  th e  l is t.

T h e  O o u r t :  I  u n d e r s ta n d  th a t .  W h y
2 Q d o n ’t  y o u  g o  o n  a n d  p r o v e  i t?

M r. G o rb in :  I  th o u g h t  y o u r  H o n o r 
th o u g h t  i t  w a s  n o t  n eees isa ry .

T h e  C o u r t : N o , n o . I  th o u g h t  p o ss ib ly  
c o u n s e l  m ig h t  a g r e e .  Y o u  h a v e  a  r ig h t  to  
d o  th a t .

M r. G o r b in : T h is  l i s t  sh o w s  th e  n u m b ers  
t h a t  w e n t  o u t  o f  -the S ta te .  Y o u r  H o n o r 
s u g g e s te d  t h a t  I  s h o u ld  h a v e  th e  n u m b e rs  in  
th e  S ta te .

2 0  T h e  C o u r t :  I  d o n ’t  s u g g e s t  a n y th in g . Go
o n  a n d  p r o v e  a n y th in g  y o u  th in k  is  p ro p e r . 
T h e  o b je c t io n  is  m a d e . M r. T u r n e r  o b jec ts  
tb  th i s  w i tn e s s  r e a d in g  f r o m  a  p a p e r  w hich  
th e  w i tn e s s  h a s  c o m p ile d  f r o m  so m e  o th e r  
d o c u m e n t. T h a t  is  h is  o b je c tio n . O f 
c o u rs e ,  i t  i s  a  p r o p e r  o b je c tio n . I t  is  n o t 
c o m p e te n t  te s t im o n y . Y o u  h a v e  th e  r ig h t  
to  g e t  in  w h a t  y o u  w a n t  to ,  b u t  y b u  m u st 
g e t  a t  i t  in  a  le g a l  w a y .

3 0  Q- W il l  y o u  t a k e  E x h ib i t  R -2  f o r  id en tif ic a tio n , 
a n d  f r o m  t h a t  e x h ib i t  te l l  m e  th e  n u m b e rs  o f th e  
e n g in e s  t h a t  a p p e a r  t h e r e in  a n d  th e  p o in ts  to  
w h ic h  th e y  a r e  d e s t in e d ?

M r. T u r n e r :  T h a t  m e a n s  a l l  th e  en ­
g in e s .

Q. A ll  t h e  e n g in e s ,  b e g in n in g  w ith  6 a . m ., on 
S e p te m b e r  2 4 th .

M r. T u r n e r :  I f  y o u r  H o n o r  p le a se , b e ­
f o r e  t h e  w i tn e s s  a n s w e rs ,  I  m a k e  th e  sam e4 0
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o b je c t io n  t o  i t  o n  t h e  g r o u n d  t h a t  i t  i s  im ­
m a t e r i a l  b e c a u s e  lof t h e  a d m is s io n  in  th e  
a n s w e r ,  in  w h ic h  th e y  s e t  u p  t h e  f a c t  t h a t  
t h e  d e c e a s e d  w a s  n o t  in  t h e  p u r s u i t  o f  h is  
d u tie s .

T h e  C o u r t : I  w ill  a llo w  i t .
M r. T u r n e r : I  a s k  a n  e x c e p tio n . 

iQ. R e a d  th e  e n g in e  n u m b e r  f i r s t  a n d  t h e  d e s t in ­
a t io n  o f  th e  t r a i n  t o  w h ic h  i t  w a s  a t ta c h e d .

T h e  C o u r t : D o e s  t h a t  p a p e r  c a ll o u t  w h a t  
y o u  a r e  t r y i n g  to  g e t !

M r. C o r b in :  Y e s.
T h e  C o u r t : H a v e  y o u  a n y  o b je c t io n  t o  th e  

p a p e r  g o in g  in  e v id e n c e  o n  t h a t  p o i n t !
• M r. T u r n e r : M y  o b je c tio n  is  t h a t  i t  sh o w s

o n ly  th o s e  t r a i n s  t h a t  w e n t  o u s t id e  o f  t h e  
S t a t e  a n d  doeisi n o t  sh o w  th o s e  w i th in  th e  
S ta te .

T h e  C o u r t :  I t  i s  a l r e a d y  a d m i t te d  t h a t  
t h a t  i s  a l l  t h a t  i t  d o e s  sh o w , a n d  t h a t  th e  
b o o k  sh o w s t h a t  t h e r e  a r e  a  lo t  o f  o th e r  
t r a i n s  t h a t  r e m a in e d  in  t h e  S ta te .

M r. C o r b in :  I  h a v e  n o  o b je c t io n  to  m a k ­
in g  a  r e v is e d  l i s t  to  sh o w  e v e ry th in g .

T h e  C o u r t :  S o m e  t r a i n s  l e f t  th e  S ta t e  
a n d  so m e  t r a i n s  r e m a in e d  w i th in  th e  S t a t e !

M r . C o r b i n : T h a t  i s  t h e  f a c t ,
T h e  C o u r t :  W h y  g o  a n y  f u r th e r  

y o u  h a v e  i t ,  w h y  n o t  s to p  t h e r e !
M r. C o r b i n : I  w a n te d  t o  t i e  th i s  u p , t h a t  

t h i s  m a n  a t t e n d e d  to  th o s e  t r a i n s .
T h e  C o u r t :  G o to  t h a t  p o in t ,

,Q. I  a s k  y o u  t o  lo o k  f o r  e n g in e  963, w e s t  b o u n d , 
o n  S e p te m b e r  2 4 th , a n d  t e l l  m e  i f  t h a t  e n g in e  l e f t  
f o r  a  p o in t  w i th in  o r  w i th o u t  t h e  S ta te .
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T h e  C o u r t  : I s  i t  w i th in  y o u r  p o w e r  in  ev i­
d e n c e ?

M r. C o rb in :  Y e s, b u t  h e  o b je c te d  to  p u t ­
t i n g  i t  in  w i th o u t  s h o w in g  a ll  th e  o th e r  
t r a in s .

1 0  t h e  C o u r t  : Q. D o e s  th i s  sh o w  in  f a c t  th a t
e n g in e  963 w e n t  o u t  o f  th e  S ta te ?  A . Y e a

M r. T u r n e r :  L e t  h im  p r e p a r e  h is  l is t  
s h o w in g  t h e  d e s t in a tio n s i  o f  a l l  th o s e  t r a in s  
a n d  l e t  t h e  s t e n o g r a p h e r  h a v e  it,.

T h e  C o u r t  : W h e n  y o u  g e t  y o u r  book  in , i f  
y o u  do , th e n  th e  C o u r t  c a n  s a y  w h e th e r, 
b y  th e  te s t im o n y , E n g in e  963 m e n tio n e d  in  
th e  l i t t l e  b o o k , i s  th e  t r a i n  a s  963 in  th e  
b ig  book .

2 0  M r. C o rb in  : T h e r e  is  n o th in g  in  th is  book
to  sh o w  i t  w e n t  o u t  o f  t h e  S ta te .

M r. T u r n e r :  H e  c a n  sh o w  th e  d e s tin a ­
t io n s  in  h is  l is t .

M r. C o rb in :  I  w ill  h a v e  a  c o m p le te  lis t 
m a d e  u p . I  o f f e r  in  e v id e n c e  th e  tw o  b ig  
b o o k s.

T h e  C o u r t  : T h e y  m a y  b e  a d m it te d  in  ev i­
d e n c e .

3 0  C R O S S -E X A M IN A T I O N  b y  M r. T u r n e r :
Q. T h o s e  b o o k s  w h ic h  a r e  m a rk e d  R -2 a n d  R-3 

f o r  id e n t i f ic a t io n  d o  th e y  sh o w  a ll  th e  e a s t  bound  
a n d  w e s t  b o u n d  t r a i n s  t h a t  c am e  in to  th e  E r ie  

t S ta t io n  a t  J e r s e y  C ity  o n  S e p te m b e r  24 th  la s t?  
A . Y es.

Q. T h e r e  a r e  n o  o th e r  t r a i n s  th a n  th e  t r a in s  se t 
f o r t h  in  th e s e  b o o k s?  A . N o , s i r ;  o u ts id e  of

4 Q f r i e g h t  t r a in s .
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Q. T h e s e  b o o k s  d o n ’t  sh o w  s w itc h  e n g in e s , do  
th e y ?  A . N o , isir. •

Q. A n d  th e y  d o n ’t  sh o w  e n g in e s  u s e d , s u c h  a s  
r e p a i r  e n g in e s  ? A . N o .

Q. B u t  r e g u la r  e n g in e s ?  A . N o , n o r  f r e i g h t  
t r a in s .

Q. S im p ly  sh o w  p a s s e n g e r  e n g in e s  ? A . Y e s.
' iQ. T h e y  d o n ’t  sh o w  f r e ig h t  e n g in e s ?  A. N o , 
s ir .

M r. T u r n e r :  I  s u p p o s e  th e y  a r e  a d m is ­
s ib le  f o r  w h a t  th e y  a r e  w o r th .

T h e  C o u r t  : I n  o th e r  w o r d s  th e y  sh o w  o n ly  d e ­
p a r t i n g  t r a i n s  f r o m  J e r s e y  C ity  S ta t io n  o n  th e  
E r i e  R a i l r o a d ,  e n g in e s  d e p a r t in g ,  t r a i n s  m a d e  u p  
f o r  t h e  c o m p a n y  d e s t in a t io n s  w i th in  a n d  
w i th o u t  th e  S ta te ?

T h e  W i tn e s s :  Y e s .
T h e  C o u r t :  T h e y  d o n ’t  sh o w  d r i l l  e n g in e s  a n d  

f r e ig h t  e n g in e s ?
T h e  W i tn e s s :  N o .

L O U I S  D IM M O C K , s w o r n :

D ir e c t - e x a m in a t io n  b y  M r. C o rb in :
Q. W h o  d o  y o u  w o r k  f o r ?  A . E r i e  R a i l r o a d .
Q. W h a t  i s  y o u r  b u s in e s s  ? A . A p p re n t ic e .
Qj. W h a t  s h o p s  d o  y o u  w o rk  in , o r  y a r d ?  A . 

T h e  E r i e  y a r d ,  s o u th  s id e .
Q. O n  th e  2 4 th  o f  S e p te m b e r  d id  y o u  see  th i s  

a c c id e n t  in  w h ic h  M r. L in c k s  w a s  k il le d ?  A . Y e s .
Q. W h e r e  w e r e  y o u  s t a n d in g  a t  t h e  t im e  o f  th e  

a c c id e n t?  A . W e  w e r e  w o rk in g  ion e n g in e  841.
Q. T h a t  s to o d  o n —  A . T r a c k  one .
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L o u is  D im m o c k —-C ro ss

Q. T h e  t r a i n  w h ic h  s t r u c k  h im  c a m e  o u t  on  w h a t 
t r a c k ?  A . N u m b e r  tw o .

Q. Y o u  w e re  b e tw e e n  e n g in e  841 a n d  th e  t r a in  
w h ic h  s t r u c k  h im  a s  i t  c a m e  b y  y o u ?  A . Y es.

Q. D id  y o u  se e  h im  g o  w a lk in g  a lo n g ?  A . I  
2 q s e e n  h im  w h e n  b e  w a s  p a s s in g  m e.

Q. D id  y o u  ¡see h im  a f t e r  t h a t ?  A . I  seen  h im  
w a lk in g  u p  a  w a y , s e t  h is  c a n  o n  841.

Q. T h e  n e x t  e n g in e , t h a t  is  th e  o n e  y o u  w e re  
w o rk in g  o n ?  A . Y es.

Q. H e  s e t  h is  o il c a n —  A . O n  th e  ta n k .
iQ|. S t a r t e d  d o in g  w h a t?  A . A n d  th e n  s ta r te d  

w a lk in g  a w a y  o v e r—*
Q. D o in g  w h a t?  A . I t  s e e m e d  to  m e  a t te m p t­

in g  to  e ro  sis t h e  t r a c k ,  w a s  s tru c k .
20 Q- C o t  ¡s tru ck  b y  t h e  e n g in e ?  A . Y es.

Q. D id  y o u  s e e 'w h e r e  h e  c a m e  f r o m  w h e n  h e  
w a lk e d  b y  y o u ?  A . N o , s ir .

Q. D o  y o u  kniow w h e re  h e  w a s  g o in g  to ?  A. 
N o , s i r ;  I  d o n ’t .

C R O S S -E X A M IN A T I O N  b y  M r. T u r n e r :
¡Q. D id  y o u  see  h im  w o rk in g  th e r e  ? A . N o, s i r  ; 

I  d id  n o t ,  n o t  a t  t h a t  t im e .
iQ. H o w  lo n g  h a d  y o u  o b s e rv e d  h im  p r io r  to  

3 0  th e  t im e  h e  w a s  s t ru c k ?  A . I  d o n ’t  know .
Q. A  fe w  m in u te s ?  A . I  d o n ’t  kn o w , p ro b a b ly  

w a s  a  fe w  m in u te s .
Q. I n  w h ic h  d i r e c t io n  d id  h e  w a lk ?  A . H e  w as  

w a lk in g  w e s t.
Q. W e s t ,  t h a t  is  to w a r d s  w h a t?  A . T o w a r d s -  

a w a y  f r o m  J e r s e y  C ity , g o in g  a w a y  f ro m  it.
Q. W h a t  isi t h e r e  to  th e  w e s t?  A . W h a t  is  th e re ?  

4 0  T h e  d i f f e r e n t  to w n s .
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E x h ib i t  R -2

Q. I  m e a n  to  s a y  in  t h e  y a r d  th e re ,  is  t h e r e  a n y ­
th in g  t o  t h e  w e s t  in  th e  d i r e c t io n  h e  w a s  g o in g , 
r o u n d  h o u s e , o r —  A . W e ll,  h e  w a s  w a lk in g  to ­
w a r d s  th e  d i s p a t c h e r ’s office.

G E O R G E  K U N Z , re - c a l le d :

B y  M r. C o r b i n : Q. D id  th i s  m a n  h a v e  r e a s o n  to  
go  to  th e  d i s p a t c h e r ’s office? A . N o t  t h a t  I  k n o w  
of.

B y  M r. T u r n e r : Q. Y o u  h a v e  n o  id e a  a b o u t  i t ,  
h a v e  y o u ?  A . N o , s ir .

B y  M r. C o rb in :  Q. H e  w a s  u n d e r  y o u r  g e n e r a l  
d ir e c t io n ,  y o u  k n e w  w h a t  h is  g e n e r a l  d u t ie s  w e re  ?

M r. T u r n e r :  I  o b je c t. H e  h a s  te s t i f ie d  a s  
to  th a t .

T h e  C o u r t :  I  w ill  s u s ta in  th e  o b je c tio n .

E x h i b i t  R - 2

T ra in s d e p a rtin g  fr o m  Je r s e y  C it y  fro m  
6 A . M . to  12 noon, Sep tem b er 24, 1914.

(C o p ie d  f r o m  B o o k  N o . 1 w e s tb o u n d .)  E x h ib i t  R -2 .

T r a i n D e p a r t u r e E n g i n e D e s t i n a t i o n

105 . 6.00 821 W a ld w ic k
603 6.15 838 H il ls d a le

1103 6.26 548 N y a c k
79 6.35 959 W a ld w ic k
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E x h ib i t  R -2

T r a i n D e p a r t u r e E n g i n e D e s t i n a t i o n

303 6.44 812 W a ld w ie k

933 6.44 21 N o r th  P a te r s o n

115 6.55 971 G a rf ie ld

111 7.04 813 W a ld w ie k

10  1105 7.04 963 N y a c k

169 7.10 817 R u th e r f o r d

507 7.29 .848 M id v a le

173 7.30 2722 P o r t  J e r v i s

1107 7.34 514 N y a c k

605 7.40 824 S u f fe rn

E x p r e s s 7.40- 930 M id d le to w n

953 8.25 28 N o r th  P a te r s o n

307 8.30 847 W a ld w ie k

1109 8.35 957 N y a c k

20 113 8.45 556 W a ld w ie k

903 9.08 30 S tr o n s b e r g

509 9.08 . 914 S te r l i n g  F o r e s t

1 9.15 2904 B u ffa lo

607 9.24 822 H a v e r s t r a w

175 9.30 2705 M id d le to w n

53 9.34 970 S u f fe rn

1111 10.00 526 N y a c k

311 10.00 833 - W a ld w ie k

511 10.14 831 E s s e x  F e l l s

3 0  107 10.25 961 W a ld w ie k

609 10.30 850 S u f fe rn

911 10.35 868 B u t le r

177 11.00 943 P o r t  J e r v i s

513 11.30 916 M id v a le

1113 11.47 - 846 N y a c k

117 11.59 513 W a ld w ie k
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E x h i b i t  R - 3

T ra in s a r r iv in g  a t  Je r s e y  C it y  fro m  6 A . M .  
to 12 noon, Septem b er 24, 1914.

( C o p ie d f r o m  B o o k  N o . 2 e a s tb o u n d .)  E x h ib i t  R -3 .

T r a i n E n g i n e  T i m e  T u r n e d A r r i v i n g  F r o m
102 956 6.00 W a ld w ic k
500 848 6.11 L i t t l e  F a l l s

1102 963 6.17 N y a c k
600 519 6.20 S p r in g  V a lle y
930 21 6.24 N o r th  P a t e r s o n
300 813 6.37 W a ld w ic k

50 971 6.43 S u f f e m
910 7 6.46 B u t le r
602 824 7.03 S p r in g  V a lle y
302 829 7.06 W a ld w ic k

52 967 7.09 S u f fe rn
1104 514 7.12 N y a c k

502 834 7.15 M id v a le
604 844 7.25 H il ls d a le
912 25 7.30 W o r te n d y k e
914 28 7.50 B u t le r

54 556 7.53 S u f fe rn
1106 957 7.55 N y a c k

304 847 7.59 W a ld w ic k
108 970 8.20 W a ld w ic k
608 966 8.30 H il l s d a le
506 914 8.35 M id v a le
610 822 8.’36 S p r in g  V a lle y
316 833 8.47 W a ld w ic k
916 27 8.50 B u t le r
106 910 8.55 W a ld w ic k
192 935 8.59 N e w b u rg
124 971 9.00 R u th e r f o r d
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C e r t i f ic a te s

T r a i n E n g i n e  T i m e  T u r n e d A r r i v i n g  F r o m

56 961 9.30 S u f fe rn
110 916 9.35 W a ld w ie k
170 943 9.39 P o r t  J e r v i s
934 23 9.42 N o r th  P a te r s o n
188 937 9.45 M id d le to w n

1116 960 9.53 N y a c k
U 2 964 9.56 Waldwiek
918 26 10.02 B u t le r
468 807 10.04 E s s e x  P e l ls
312 825 10.20 W a ld w ie k
116 812 10,40 W a ld w ie k

1114 965 10.50 N y a c k
49 10.55 Y a r d  en g . a t  J  C.

1126 515 11.00 N y a c k
518 841 11.00 M id v a le
618 815 11.01 N e w  C ity
514 840 11.10 M id v a le
154 521 11.20 N e w b u rg
118 959 11.30 W a ld w ie k
622 511 11.35 S p r in g  V a lle y

1130 514 11.40 N y a c k
688 11.50 Y a r d  eng . a t  J .  C.

1124 963 12.06 N y a c k

Certificates

I ,  F r e d e r i c k  N . E s h e r ,  a  s te n o g r a p h e r  r e g u la r ly  
a c t in g  f o r  G e o rg e  P .  K e lle y , t h e  official s te n o ­
g r a p h e r  o f  th e  C o u n ty  o f  H u d s o n ,  d u ly  a p p o in te d  
to  r e p o r t  s te n o g r a p h ic a l ly  t h e  e v id e n c e  g iv en  bc- 

„4 Q f o r e  th e  C o u r t s  o f  s a id  C o u n ty  a n d  th e  J u d g e s  o f
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C e r t i f ic a te s

s a id  C o u r ts ,  in  a l l  c a se s , h e a r in g s  a n d  p ro c e e d ­
ings!, d o  h e r e b y  c e r t i f y  t h a t  th e  fo r e g o in g  is  
a  t r a n s c r i p t  o f  t h e  e v id e n c e  g iv e n  o n  D e c e m b e r  
4 th  a n d  1 1 th , 1914, b e f o re  H o n o ra b le  G e o rg e  G. 
T e n n a n t ,  J u d g e  o f  t h e - H u d s o n  C o u n ty  C o u r t  o f  
C o m m o n  P le a s ,  u p o n  th e  h e a r in g  o f  t h e  p e t i t io n  
file d  b y  R e g in a  L in c k s , a d m in i s t r a t r i x  o f  H e n r y  
W . L in c k s ,  a g a in s t  E r i e  R a i l r o a d  C o m p a n y .

I x  W i t n e s s  W h e r e o f , I  h a v e  h e r e u n to  s e t  
[ l . s .]  m y  h a n d  a n d  s e a l  t h i s  e ig h te e n th  d a y

o f  J a n u a r y ,  n in e te e n  h u n d r e d  a n d  fif- 
1 te e n .

F R E D E R I C K  N . E S H E R .

I ,  J o h n  F .  C ro s b y , C le rk  o f  th e  C o u n ty  o f  H u d -  2Q 
so n , a n d  a lso  C le rk  iof t h e  H u d s o n  C o u n ty  C o u r t  o f  
C o m m o n  P le a s ,  d o  h e r e b y  c e r t i f y  t h a t  th e  fo r e g o ­
in g  i s  a  t r a n s c r i p t  o f  th e  e v id e n c e  g iv e n  u p o n  th e  
h e a r in g  o f  t h e  p e t i t io n  o f  R e g in a  L in c k s , a d m in i­
s t r a t r i x  o f  H e n r y  W . L in c k s ,  d e c e a s e d , a g a in s t  
E r i e  R a i l r o a d  C o m p a n y , o n  D e c e m b e r  4 th ,  a n d  
1 1 th , 1914, a s  c e r t i f ie d  b y  F r e d e r i c k  N . E s h e r ,  t h e  
s t e n o g r a p h e r  a p p o in te d  to  r e p o r t  s u c h  e v id e n c e  
s te n o g ra p h ic a l ly .

3 0
l x  W i t n e s s  W h e r e o f , I  h a v e  h e r e u n to  s e t  

[ l . s ] .  m y  h a n d  a n d  s e a l  t h i s  2 6 th  d a y  o f  
M a rc h , n in e te e n  h u n d r e d  a n d  f if te e n .

J O H N  F .  C R O S B Y . 5
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Reasons
( F i l e d ,  A p r i l  9 , 1 9 1 5 )

T h e  p r o s e c u to r  h e r e w i th  files th e  fo l lo w in g  r e a ­
so n s  u p o n  w h ic h  i t  w il l  r e ly  f o r  a  r e v e r s a l  o f  th e  
d e te r m in a t io n  a n d  o r d e r  d i r e c t in g  p a y m e n t  in  th is  

j q  c a s e :
1. J u d g m e n t  s h o u ld  h a v e  b e e n  e n te r e d  d e n y in g  

c o m p e n s a t io n  c la im e d  b y  p e t i t io n e r  a n d  d is m is s in g  
th e  p e t i t io n .

2. T h e  d e te r m in a t io n  a n d  f in d in g  o f  f a c t  b y  th e  
J u d g e  o f  th e  H u d s o n  C o u n ty  C o u r t  o f  C om m on 
P leas i w a s  n o t  i n  a c c o rd a n c e  w i th  th e  p ro v is io n s  of 
a n  a c t  o f  t h e  L e g i s la tu r e  o f  th e  S ta t e  o f  N ew  
J e r s e y ,  e n t i t le d  “ A n  A c t  p r e s c r ib in g  th e  l ia b ili ty  
o f  a n  e m p lo y e r  to  m a k e . c o m p e n s a t io n  f o r  th e  in-

20 j u r i e s  r e c e iv e d  b y  a n  e m p lo y e e  in  th e  c o u r s e  o f em ­
p lo y m e n t ,  e s ta b l i s h in g  a n  e le c tiv e  s c h e d u le  of 
c o m p e n s a t io n  a n d  r e g u la t in g  p r o c e d u r e  f o r  th e  
d e te r m in a t io n  o f  l i a b i l i ty  a n d  c o m p e n s a tio n  th e re ­
u n d e r , ”  a p p r o v e d  A p r i l  4 th , 1911, a n d  th e  su p p le ­
m e n ts  a n d  a m e n d m e n ts  th e re to .

’ 3. T h e  d e te r m in a t io n  o f  f a c t  b y  th e  J u d g e  o f th e  
H u d s o n  C o u n ty  C o u r t  o f  C o m m o n  P le a s  w a s  no t 
b a s e d  u p o n  th e  ev id en c e .

3 0  4. N o  e v id e n c e  w a s  p ro d u c e d  b y  th e  p e ti t io n e r
t h a t  t h e  d e a th  o f  H e n r y  W . L in c k s ,  f o r  w hose 
d e a th  c o m p e n s a t io n  is  c la im e d , w a s  c a u s e d  b y  an  
a c c id e n t  a r i s in g  o u t  o f  a n d  in  th e  c o u r s e  o f h is  em ­
p lo y m e n t,  a n d  t h e r e f o r e  c o m p e n s a t io n  to  p e t i ­
t i o n e r  s h o u ld  h a v e  b e e n  d e n ie d  a n d  th e  p e ti t io n  

• d is m is s e d .

5. T h e r e  is  n o  e v id e n c e  t h a t  th e  d e a th  o f sa id  
H e n r y  W . L in c k s  w asi c a u s e d  b y  a n  a c c id e n t a n s -  

4Q in g  o u t  o f  a n d  in  th e  c o u r s e  o f  h is  e m p lo y m en t.
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Reasons

6. There is no evidence which justifies the de­
termination by the Judge of the Hudson County 
Court of Common Pleas that the death of said 
Henry W. Lincks was caused by an accident aris­
ing out of and in the course of his employment.

7. T h e  e v id e n c e  i s  t h a t  a t  t h e  t im e  o f  t h e  a c c i­
d e n t  r e s u l t in g  in  th e  d e a th  o f  H e n r y  W . L in c k s , 
t h e  s a id  H e n r y  W . L in c k s  h a d  t e m p o r a r i ly  a b a n ­
d o n e d  h is  d u t ie s  a s  e n g in e  p r e p a r e r ,  a n d  w a s  w a lk ­
in g  a lo n g  th e  r a i l r o a d  t r a c k s  a f t e r  h a v in g  l e f t  b e ­
h in d  h is  o il c a n  w i th  w h ic h  h e  w a s  e n g a g e d  in  
f i l l in g  la m p s  o n  lo c o m o tiv e s , a n d  a w a y  f r o m  th e  
lo c a t io n  w h e re  h e  w a s  s u p p o s e d  to  p e r f o r m  h is  
d u t ie s ,  a n d  t h a t  s a id  a c c id e n t  d id  n o t  a r i s e  o u t  o f  
a n d  in  th e  c o u rs e  o f  h is  e m p lo y m e n t.

8. T h e  H u d s o n  C o u n ty  C o u r t  o f  C o m m o n  P le a s  
a n d  t h e  J u d g e  t h e r e o f  h a d  n o  ju r i s d ic t io n  to  e n t e r ­
t a i n  t h e  p e t i t io n  i n  t h i s  m a t t e r  o r  to  m a k e  a n y  o r ­
d e r  th e r e u n d e r ,  b e c a u s e  t h e  le g a l  r i g h t s  o f  p e t i ­
t i o n e r  a n d  d e f e n d a n t  a r e  d e te r m in e d  e x c lu s iv e ly  
b y  th e  A c t  o f  C o n g re s s  o f  t h e  U n i te d  S ta te s ,  e n ­
t i t le d ,  ‘ ‘ A n  A c t  r e la t in g  to  t h e  l i a b i l i ty  o f  c o m m o n  
(C arriers b y  r a i l r o a d  to  t h e i r  e m p lo y e e s  i n  c e r t a in  
c a s e s ,”  a p p r o v e d  A p r i l  22, 1908, a n d  t h e  s u p p le ­
m e n ts  a n d  a m e n d m e n ts  th e re o f .

9. T h e  e v id e n c e  is  t h a t  a t  t h e  t im e  o f  th e  a c c i­
d e n t  th e  d e f e n d a n t  w a s  e n g a g e d  in  c o m m e rc e  b e ­
tw e e n  a n d -a m o n g  th e  s e v e r a l  ¡s ta te s  a n d  t e r r i t o r i e s  
o f t h e  U n i te d  S ta te s ,  a n d  a ls o  b e tw e e n  t h e  s e v e ra l  
s t a t e s  a n d  t e r r i t o r i e s  o f  th e  U n i te d  S ta te s  a n d  
f o r e ig n  n a t io n s  a n d  t h a t  s a id  H e n r y  W . L in c k s  w a s  
e m p lo y e d  b y  i t  asi s u c h  c a r r i e r  in  su c h  c o m m erce .

C O L L IN S  & C O R B IN , 
A t to r n e y s  o f  D e f e n d a n t - P r o s e c u to r .

10

20

3 0

4 0



5 8

Opinion
( F i l e d  J u l y  6 , 1 9 1 5 )

N E W  J E R S E Y  S U P R E M E  C O U R T  

J u n e  T e e m , 1915

10 R e g in a  L i n c k s , A d m in i s t r a t r i x  
o f  H e n r y  W . L in c k s , d e ­
c e a se d ,

P e t i t io n e r - D e f e n d a n t ,
YS.

E e ie  R a il r o a d  C o m p a n y ,
R e s p o n d e n t - P r o s e c u to r .

O n  C e r t i ­
o r a r i .

A r g u e d  J u n e  3, 1 9 1 5 ; D e c id e d  J u l y  1915.

«>0 F r a n k  0 .  T u r n e r ,  E s q . ,  f o r  P e t i t io n e r - D e f e n d ­
a n t .

M essrsi. C o llin s  & C o rb in , f o r  R e s p o n d e n t-P ro s ­
ecutor.

B e fo r e  J u s t i c e s  G a r r is o n , T r e n c h a r d  a n d  B l a c k .

P e r  C u r ia m  :
T h e  p e t i t io n e r ,  R e g in a  L in c k s , f iled  a  p e t i t io n  in  

th e  H u d s o n  C o u n ty  C o u r t  o f  C o m m o n  P le a s ,  s ta t ­
in g  t h a t  H e n r y  W . L in c k s  w a s  h e r  h u s b a n d ; th a t  

w a s  k i l le d  o n  th e  tw e n ty - f o u r th  d a y  o f  S e p te m ­
b e r ,  1914, w h ile  in  th e  e m p lo y  o f  th e  E r i e  R a il­
r o a d  C o m p a n y  a t  th e  te r m in a l  y a r d s  in  J e r s e y  
C i t y ; hhsi e m p lo y m e n t  w a s  t h a t  o f  a n  e n g in e  te n d e r  
o r  l a b o r e r ;  t h a t  is ,  h e  f illed  c a b  l ig h ts ,  filled  th e  
s te a m  g a u g e  l ig h ts ,  th e  w a te r  g la s s  l ig h ts  a n d  the  
r e d  a n d  w h ite  l ig h ts  a n d  c le a n e d  th e m  w ith  a  piece 
o f  w a s te ;  t h a t  a t  t h e  t im e  o f  th e  a c c id e n t  h e  w as 
e n g a g e d  in  h is  d u t ie s ,  a n d  w h ile  a l ig h t in g  f ro m  an  

4Q e n g in e  h e  s te p p e d  o n  th e  a d ja c e n t  t r a c k  a n d  w as
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s t r u c k  b y  a n  e n g in e  t r a v e l in g  in  a n  o p p o s i te  d i ­
r e c t io n .  T h e  p e t i t io n e r  a s k e d  t h a t  s h e  b e  a w a r d e d  
c o m p e n s a t io n  f o r  h is  d e a th .  T h e  p r in c ip a l  b u s i ­
n e s s  d o n e  b y  t h e  r e s p o n d e n t  in  p a s s e n g e r  t r a i n s  
c o m in g  in to  J e r s e y  C i ty  a t  t h e  t e r m in a l  y a r d s ,  w a s  
t h e  c a r r y in g  o f  t h r o u g h  i n t e r s t a t e  p a s s e n g e r s  b e ­
tw e e n  p o in t s  in  N e w  Y o rk , N e w  J e r s e y  a n d  N e w  
Y o rk  C ity . T h e r e  is  n o  s u b s ta n t i a l  d i s p u te  a b o u t  
t h e  f a c ts .  T h e  d e fe n s e  w a s , t h a t  a t  th e  t im e  o f  
th e  a c c id e n t ,  t h e  r e s p o n d e n t  w a s  e n g a g e d  in  co m ­
m e rc e  b e tw e e n  a n d  a m o n g  th e  s e v e r a l  s t a t e s  a n d  
t h a t  t h e  le g a l  r i g h t s  o f  th e  p e t i t io n e r  a n d  th e  r e - ' 
s p o n d e n t  a r e  d e te r m in e d  e x c lu s iv e ly  b y  th e  a c t  o f  
C o n g re s s  o f  th e  U n i te d  S ta te s  a n d  n o t  b y  th e  N e w  
J e r s e y  W o rk m e n  *s  C o m p e n s a t io n  Y e t. T h e  C o u r t  
fo u n d  in  f a v o r  o f  t h e  p e t i t io n e r  a n d  a g a in s t  th e  r e ­
s p o n d e n t.

W e  th in k  th i s  i s  e r r o r .  T h e  c a se  f a l l s  w i th in  
th e  d e c is io n  o f  t h e  U n i t e d  S ta t e s  S u p re m e  C o u r t ,  
in  th e  c a se  o f  N o r th  C a r o l in a  R . R , C o. v s . Z a c h ­
a r y ,  232 U . S . 248. M r. J u s t i c e  P i tn e y ,  s p e a k in g  
f o r  th e  C o u r t ,  s a id  t h a t  in  o r d e r  to  b r in g  t h e  
c a se  w i th in  t h e  t e r m s  o f  t h e  F e d e r a l  A c t  ( E m ­
p lo y e r s  L ia b i l i ty  A c t  o f  1908, 35 S ta t . ,  65, c 149) 
th e  d e f e n d a n t  m u s t  h a v e  b e e n , a t  t h e  t im e  o f th e  
o c c u rre n c e  i n  q u e s t io n ,  e n g a g e d  a s  a  co m m o n  c a r ­
r i e r  in  i n t e r s t a t e  c o m m e rc e , a n d  th e  i n ju r e d  e m ­
p lo y e  m u s t  h a v e  b e e n  e m p lo y e d  b y  su c h  c a r r i e r  
in  su c h  c o m m e rc e . W h e n  th é  d e f e n d a n t  is  a  co m ­
m o n  c a r r i e r  e n g a g e d  in  i n t e r s t a t e  c o m m e rc e  a n d  
th e  e m p lo y e  f o r  w h o s e  i n ju r i e s  t h e  s u i t  i s  b r o u g h t  
w a s  e m p lo y e d  b y  th e  d e f e n d a n t  in  su c h  co m m erce , 
th e  F e d e r a l  E m p lo y e r s  L ia b i l i ty  A c t  o f  1908 g o v ­
e r n s  to  t h e  e x c lu s io n  o f  t h e  S ta t e  s t a tu te s .

T h e  ju d g m e n t  o f  th e  H u d s o n  C o u n ty  C o u r t  o f  
C o m m o n  P le a s  i s  r e v e r s e d .
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