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i. If funds were transferred to another individual for 
the sole benefit of the community spouse prior to entry 
into institutional care, in order that the transfer not be 
considered to have been for the purposes of qualifying 
for Medicaid, the funds must have been transferred in 
the form of a legally binding trust document specifying 
that the trustee(s) may use the funds solely for the 
benefit of the community spouse. Should the trans-
ferred funds not be so designated, the transfer shall be 
presumed to be for the purpose of qualifying for Med-
icaid in accordance with the provisions of this section; 
2. The resources were transferred to the community 

spouse subsequent to the application for Medicaid in 
accordance with N.J.A.C. 10:71-4.8(a)3; or 

3. The resources were transferred from the institu-
tionalized individual or the community spouse to the 
institutionalized individual's child who is blind or perma-
nently and totally disabled. 

i. In the event that the child does not have a 
determination from the Social Security Administration 
of blindness or disability, the blindness or disability will 
be evaluated by the Disability Review Section of the 
Division of Medical Assistance and Health Services in 
accordance with the provisions of N.J.A.C. 10:71-3.13. 

(f) Resource transferred at fair market value: When the 
resource was transferred at FMV, the application shall be 
processed as usual. No special procedure is required. 

(g) Resource transferred, resource limit not exceeded: 
When the UV of a transferred resource, combined with 
other countable resources does not exceed the applicable 
resource limit, the application shall be processed as usual. 

(h) Resource transferred, resource limit exceeded: When 
the UV of a transferred resource, combined with other 
countable resources, exceeds the resource limit, eligibility 
for institutional level services shall be denied and the proce-
dures below followed: 

1. Notify the applicant via Form PA-13 that he or she 
has transferred a resource at less than FMV, the amount 
of the UV and the length of the penalty period. Explain 
that the law states that transfer of a resource at less than 
FMV is presumed to be for the purpose of establishing 
Medicaid eligibility for institutional services. 

2. Advise the applicant that he or she may rebut the 
presumption (see (i) below). 

3. Prepare a list of such cases for control purposes. 
The control list shall include the case number, client's 
name, Social Security number, date of resource disposal, 
FMV of the resource, amount of UV, and the start and 
end dates of the period of ineligibility for institutional 
level services. 

""'-' (i) Rebuttal of presumption that the resource was trans-
ferred to establish eligibility: All applicants or recipients 
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may rebut the presumption that a resource was transferred 
to establish Medicaid eligibility. If the individual wishes to 
rebut such presumption, explain that it will be his or her 
responsibility to present convincing evidence that the re-
source was transferred exclusively (that is, solely) for some 
other purpose. The applicant should be assisted in obtain-
ing information when necessary. However, the burden of 
proof rests with the applicant. Accordingly, when the appli-
cant expresses the desire to rebut the agency's presumption 
that he or she transferred a nonexcludable resource to 
establish Medicaid eligibility, the procedures below shall be 
followed. 

1. The applicant's statement concerning the circum-
stances of the transfer shall be recorded. The statement 
should include, but need not be limited to, the following: 

i. The applicant's stated purpose for transferring 
the resource; 

ii. The applicant's attempt to dispose of the re-
source at FMV; 

iii. The applicant's reasons for accepting less than 
FMV for the resource; 

iv. The applicant's means of, or plans for, support-
ing himself or herself after the transfer; 

v. The applicant's relationship, if any, to the per-
son(s) to whom the resource was transferred. 

2. Request the applicant to submit any pertinent doc-
umentary evidence (for example, legal documents, realtor 
agreements, relevant correspondence). 

3. Take statements from other individuals if material 
to the decision. 

(j) Factors which may indicate that the transfer was for 
some other purpose: The presence of one or more of the 
following factors, while not conclusive, may indicate that 
resources were transferred exclusively for some purpose 
other than establishing Medicaid eligibility. 

1. The occurrence after transfer of the resource of: 

i. Traumatic onset of disability; 

ii. Unexpected loss of other resources which would 
have precluded Medicaid eligibility; 

iii. Unexpected loss of income which would have 
precluded _Medicaid eligibility. 

2. Resources that would have been below the resource 
limit during each of the preceding 30 months if the 
transferred resource has been retained. 

3. Court-ordered transfer. 

4. Evidence of good faith effort to transfer the re-
source at FMV. 

(k) Agency determination pursuant to client rebuttal: 
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1. The presumption that a resource was transferred to 
establish Medicaid eligibility is successfully rebutted only 
if the applicant demonstrates that the resource was trans-
ferred exclusively for some other purpose. 

2. If the applicant had some other purpose for trans-
ferring the resource, but establishing Medicaid eligibility 
seems to have been a factor in his or her decision to 
transfer, the presumption is not successfully rebutted. 

3. The determination will not include an evaluation of 
the merits of the applicant's stated purpose of transferring 
a resource. The determination will only deal with wheth-
er or not the applicant has proven that the transfer was 
solely for some purpose other than establishing Medicaid 
eligibility. 

4. The final determination regarding the purpose of 
the transfer shall be made at a supervisory level and 
documented in the case record. 

5. The applicant shall be sent a notice of the decision 
which shall include his or her right to a fair hearing. 

(l ) In the case of any resource transfer which occurred 
between April 1, 1990 and August 20, 1990 and which would 
otherwise be subject to the provisions of this section, the 
period of ineligibility for institutional services shall be the 
lesser of: 

1. 24 months; or 

2. The number of months resulting from the applica-
tion of the calculation at N.J.A.C. 10:71-4.7(b)4ii. 

R.1983 d.373, effective September 6, 1983. 
See: 15 N.J.R. 999(b), 15 N.J.R. 1477(a). 
Amended by R.1985 d.474, effective September 16, 1985. 
See: 17 N.J.R. 1525(a), 17 N.J.R. 2274(a). 

Other resources changed from "$600.00" to "$1,100" and the total 
changed from "$1,600" to "$2,100." 
Emergency amendment, R.1990 d.424, effective July 30, 1990 (expires 

September 28, 1990). 
See: 22 N.J.R. 2604(a). 

Revised resource transfer provisions based on Medicare Catastrophic 
Coverage Act of 1988. Added new (a), recodifying (a)-(c) as (b)-(d), 
and deleting old (c) on "excluded resources". Added new (e), recodify-
ing old ( d)-(i) as (f)-(k). Added new (I). 
Adopted concurrent proposal, R.1990 d.524, effective September 27, 

1990. 
See: 22 N.J.R. 2604(a), 22 N.J.R. 3372(b). 

Provisions of emergency amendment R.1990 d.424 readopted without 
change. 

Law Review and Journal Commentaries 
Marital Status and The 60 + Crowd. Elizabeth Brody. 164 N .J .Law 

39 (Mag.) (Oct.1994). 
Protecting the Home in Government Benefits Planning. Gary Ma-

zar!. 164 N.J.Law 34 (Mag.) (Oct.1994). 

Case Notes 
Funds in fixed annuity and family trust were not countable or 

accessible resources for purpose of determining Medicaid eligibility. 
F.E. v. Division of Medical Assistance, 95 N.J.A.R.2d (DMA) 67. 

Transfer of real property for less than true value raised presumption 
of transfer to obtain Medicaid benefits. P.V. v. Camden County Board, 
95 N.J.A.R.2d (DMA) 38. 
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Presumption of transfer of assets for less than fair market value in 
order to establish applicant's Medicaid eligibility was not rebutted. 
S.G. v. Division of Medical Assistance, 95 N.J.A.R.2d (DMA) 33. "--._J 

Transfer by applicant of his interest in a mortgage within 24 months 
of application did not preclude his eligibility for Medicaid benefits. 
A.R. v. Passaic County, 95 N.J.A.R.2d (DMA) 21. 

Securities transferred by recipient were not a resource for Medicaid 
eligibility when solely for purpose of repaying a loan. W.B. v. Dmahs 
& Atlantic County, 95 N.J.A.R.2d (DMA) 17. 

Transfer of a resource, a mortgage, held on a condominium for less 
than fair market value operated to render applicant ineligible for 
Medicaid benefits. C.M. v. Division of Medical Assistance, 95 
N.J.A.R.2d (OMA) 14. 

Transfer of securities was not a countable resource in determining 
Medicaid eligibility. Applewood Estates v. Division of Medical Assis-
tance, 95 N.J.A.R.2d (DMA) 1. 

Institutional level services Medicaid eligibility; penalty period of 30 
months; couple sold house to children at less than fair market value. 
G.A. v. Ocean County Board of Social Services, 94 N.J.A.R.2d (DMA) 
45. 

Trust was Medicaid qualifying trust, and application for Medicaid 
was properly denied. C.C. v. Bergen County Board of Social Services, 
94 N.J.A.R.2d (INS) 31. 

Presumption that transfer of home was made solely to qualify for 
Medicaid rebutted. A.W. v. Morris County Board of Social Services, 
94 N.J.A.R.2d (OMA) 22. 

There was failure to rebut presumption that marital assets were 
transferred for less than fair market value in order to contravene 
eligibility guidelines. S.G. v. Union County Division of Social Services, 
94 N.J.A.R.2d (OMA) 13. 

Medicaid eligibility denied; presumption that property was trans-
ferred to establish eligibility. M.C. v. DMAHS, 94 N.J.A.R.2d (DMA) 
1. 

Transfer of property to children preserving life estate was prohibited. 1, 
transfer of resources. C.D. v. Division of Medical Assistance and '----Y" 
Health Services, 93 N.J.A.R.2d (DMA) 91. 

Reduction in alimony pursuant to consent order was transfer of 
resources. B.S. v. Division of Medical Assistance and Health Services, 
93 N.J.A.R.2d (DMA) 35. 

Husband's estate funds were available to pay wife's nursing home 
costs. LS. v. Division of Medical Assistance and Health Services, 93 
N.J.A.R.2d (OMA) 7. 

Presumption that transfer of three-family building was for purpose 
other than to establish Medicaid eligibility was not rebutted. E.B. v. 
Hudson County Board of Social Services, 92 N.J.A.R.2d (DMA) 13. 

Penalty period for transfer of resources governed by regulations in 
effect on date of transfer. H.P. v. Division of Medical Assistance and 
Health Services, 92 N.J.A.R.2d (DMA) 7. 

10:71-4.8 Institutional eligibility; resources ot' a couple 
(a) In the determination of resource eligibility for an 

individual requiring long-term care, the county welfare 
agency shall establish the combined countable resources of a 
couple as of the first period of continuous institutionaliza-
tion beginning on or after September 30, 1989. This deter-
mination shall be made upon a request for a resource 
assessment in accordance with N.J.A.C. 10:71-4.9 or at the 
time of application for Medicaid benefits. The total counta-
ble resources of the couple shall include all resources owned 
by either member of the couple individually or together. 
The CW A shall establish a share of the resources to be 
attributed to the community spouse in accordance with this 
section. (No community spouse's share of resources may be 
established if the institutionalized individual's current con- ,~/ 
tinuous period of institutionalization began at any time 
before September 30, 1989.) 

Supp. 9-16-96 71-24 
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1. The community spouse's share of the couple's com-
bined countable resources is based on the couple's count-
able resources as of the first moment of the first day of 
the month of the current period of institutionalization 
beginning on or after September 30, 1989 and shall not 
exceed $74,820 unless authorized in (a)4 or 5 below. The 
community spouse's share of the couple's resources shall 
be the greater of: 

i. $14,964; or 

ii. One half of the couple's combined countable 
resources. 

2. In determining the resource eligibility of the institu-
tionalized spouse, the community spouse's share of the 
resources is subtracted from couple's total combined re-
sources as of the first moment of the first day of the 
month of application for Medicaid. If the remaining 
resources are less than or equal to $2,000, the institution-
alized spouse is resource eligible. If the remaining re-
sources exceed $2,000, eligibility may not be established. 

i. In the case of an individual whose eligibility for 
institutional care is determined in accordance with the 
rules applicable for New Jersey Care (see N.J.AC. 
10:72 et seq.), resource eligibility will exist when the 
couple's combined resources, less the community 
spouse's share of the resources, are equal to or less 
than $4,000. 

3. To the extent that the community spouse's share of 
the combined resources are not already owned by the 
community spouse, the ownership of the community 
spouse's share of the resources must be transferred to the 
community spouse within 90 days of a determination of 
eligibility for institutional Medicaid services. The CW A 
may extend the transfer period if individual circumstances 
warrant a longer period to affect the transfer. Resources 
not transferred by the end of the 90-day period ( or 
extension) shall be counted in the determination of eligi-
bility for the institutionalized individual. 

i. Eligibility for the institutionalized individual shall 
be established pending the actual transfer of the re-
sources if he or she attests, in writing, that he or she 
intends to transfer the community spouse's share of the 
resources to the community spouse. 

4. If a court of competent jurisdiction has ordered 
that resources be transferred to the community spouse in 
an amount higher than that authorized in (a)l above, the 
higher court-ordered amount shall be recognized as the 
community spouse's share. Any resource transferred un-
der such a court order shall not be subject to the resource 
transfer penalty described at N.J.AC. 10:71-4.7. 

5. If, in accordance with N.J.AC. 10:71-5.7(d), addi-
tional resources have been authorized to be set aside for 
the community spouse in order to provide for a sufficient 
income maintenance level, such additional resources are 
not subject to the limitation in this section on the commu-
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nity spouse's share of the couple's combined resources. 
Any resource transferred to the community spouse under 
this provision shall not be subject to the resource transfer 
provision described at N.J.AC. 10:71-4.7. 

6. For purposes of this section, an institutionalized 
individual does not include any individual who is not 
likely to remain in a Title XIX facility for a period of 30 
consecutive days. If a physician has not certified that the 
individual's stay in the facility is expected to be a period 
of 30 or more consecutive days, that individual's Medicaid 
eligibility will be determined as if he or she continued to 
reside in the community until he or she has been in a 
Title XIX facility ( or a combination of Title XIX facili-
ties) for a period of 30 consecutive days. 

7. For purposes of this section, a continuous period of 
institutionalization means 30 consecutive days of institu-
tional care in a medical institution, and/or Medicaid 
funded home and community-based waiver services. 
Continuity is broken by absences from the institution for 
30 consecutive days or the non-receipt of home or com-
munity based services for 30 consecutive days. 

8. For purposes of determining the community 
spouse's share of the couple's resources only, countable 
resources of a couple shall include all resources not 
subject to exclusion under N.J.AC. 10:71-4.4, except that 
one automobile shall be excluded without regard to the 
dollar limits set forth at N.J.AC. 10:71-4.4(b)2 and per-
sonal effects and household goods shall be excluded 
without regard to the dollar limits set forth at N.J.AC. 
10:71-4.4(b)3. 

9. In determining retroactive eligibility (the three-
month period immediately preceding the month of appli-
cation) based on the first Medicaid application in a 
continuous period of institutionalization, the community 
spouse's share of the resources shall be deducted from the 
couple's combined total resources. If the institutionalized 
individual subsequently files another Medicaid application 
for the same continuous period of institutionalization, 
retroactive eligibility will be based on all resources actual-
ly owned by the institutionalized individual. 

New Rule, R.1991 d.32, effective January 22, 1991. 
See: 22 N.J.R. 7(a), 23 N.J.R. 215(b). 
Emergency Amendment, R.1992 d.84, effective January 22, 1992, oper-

ative January 1, 1992, (expires March 22, 1992). 
See: 24 N.J.R. 651(a). 

Resource eligibility revised upward. 
Adopted concurrent amendment, R.1992 d.191, effective April 20, 1992. 
See: 24 N.J.R. 651(a), 24 N.J.R. 1498(b). 

Provisions of emergency amendment, R.1992 d.84, readopted without 
change. 
Amended by R.1993 d.402, effective August 16, 1993. 
See: 25 N.J.R. 1818(a), 25 N.J.R. 3786(a). 
Amended by R.1994 d.428, effective August 15, 1994. 
See: 26 N.J.R. 1754(a), 26 N.J.R. 3478(a). 
Amended by R.1996 d.46, effective January 16, 1996. 
See: 27 N.J.R. 3668(a), 28 N.J.R. 291(a). 

In (a)l and (a)li resource eligibility revised upward. 
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Case Notes 
Combined countable resources included unsecured promissory notes. 

H.H. v. New Jersey Division of Medical Assistance and Health Services, 
93 N.J.A.R.2d (DMA) 58. 

Husband's estate funds were available to pay wife's nursing home 
costs. LS. v. Division of Medical Assistance and Health Services, 93 
N.J.A.R.2d (DMA) 7. 

10:71-4.9 Resource assessment 
(a) At the beginning of the first continuous period of 

institutionalization (beginning on or after September 30, 
1989), the institutionalized spouse or the community spouse 
( or a representative of either spouse) may request an assess-
ment of the couple's total countable resources. The pur-
pose of the assessment is to establish the community 
spouse's share of the couple's total countable resources (see 
N.J.A.C. 10:71-4.S(a)). 

(b) The county welfare agency shall, upon a request for a 
resource assessment, advise the requesting parties of the 
documentation and verification necessary to make the as-
sessment. When the necessary documentation and verifica-
tion is not submitted to the county welfare agency in a 
timely manner, the requesting parties shall be advised that 
the resource assessment cannot be completed. Upon re-
ceipt of all relevant documentation of resources from the 
couple the county welfare agency shall establish the total 
countable resources of the couple. The county welfare 
agency shall notify both members of the couple of the total 
value assigned to their combined countable resources and 
the community spouse's share of those resources. A copy 
of the notice shall be retained at the county welfare agency. 

1. The county shall complete the resource assessment 
and notify the requesting parties of its results within 45 
calendar days of the request unless third party verification 
has not been received by the county welfare agency or the 
requesting parties request a delay. 

(c) At the time of providing the couple with a copy of the 
resource assessment, the county welfare agency shall advise 
the couple that there is no immediate right to a fair hearing 
on the county's resource assessment, but that there will be 
an opportunity to appeal the findings_ of the assessment 
when and if the institutionalized spouse_ applies for Medic-
aid. 

New Rule, R.1991 d.32, effective January 22, 1991. 
See: 22 N.J.R. 7(a), 23 N.J.R. 215(b). 

SUBCHAPTER 5. INCOME 
Law Review and Journal Commentaries 

Marital Status and 60+ Crowd. Elizabeth Brody, 164 N.J.Law. 39 
(Mag.) (Oct. 1994). 

Medicaid-Pension Benefits, Judith Nallin, 135 N.J.L.J. No. 17, 53 
(1993). 

DEPT. OF HUMAN SERVICES 

Protecting the Home in Government Benefits Planning. Gary Ma-
zart, 164 N.J.Law. 34 (Mag.) (Oct. 1994). 

10:71-5.1 Income; financial eligibility standards 

(a) As a condition of eligibility for the Medicaid Only 
Program, applicants must comply with the income standards 
set forth in this subchapter (see N.J.A.C. 10:71-5.6). 

(b) Income defined: For the· purpose of this program, 
income shall be defined as receipt, by the individual, of any 
property or service which he/she can apply, either directly or 
by sale or conversion, to meet his/her basic needs for food, 
shelter, or clothing. All income, whether in cash or in-kind, 
shall be considered in the determination of eligibility, unless 
such income is specifically exempt under the provisions of 
N.J.A.C. 10:71-5.3 

1. Availability of income: In order to be considered in 
the determination of eligibility, income must be "avail-
able." Income shall be considered available to an indi-
vidual when: 

i. With the exception of income from self-employ-
ment, the individual actually receives the income; 

ii. With the exception of income from self-employ-
ment, the income becomes payable but is not received 
by the individual due to his/her preference for voluntary 
deferment; 

iii. Income has been deemed available to the appli-
cant (see N.J.A.C. 10:71-5.5 regarding the deeming of 
income); 

iv. Net earnings from self-employment have been 
determined in accordance with N.J.A.C. 10:71-5.4(a)2. 

2. Earned income: Earned income shall be defined as 
payment received by an individual for services performed 
as an employee, or the net earnings as the result of self-
employment. When the individual is both employed as 
self-employed, earned income shall consist of gross wages 
(or salary, etc.) plus any net earnings from self-employ-
ment. 

3. Unearned income: Unearned income shall be de-
fined as any income which is not coincident with the 
provisions of (b )2 above. This definition includes 
deemed income (see N.J.A.C. 10:71-5.5). 

(c) The grandfather clause: An individual (including an 
essential person) meeting the criteria delineated in N.J.A.C. 
10: 71-4.5 ( e) may have his/her income eligibility determined 
in accordance with the procedures formerly used in New 
Jersey's OAA, AB, and DA programs if it is more advanta-
geous (see Financial Assistance Manual, Chapter 300, for 
regulations in effect prior to January 1, 1974). 

Law Review and Journal Commentaries 

Medicaid. P.R. Chenoweth, 136 N.J.L.J. No. 14, 56 (1994). 
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14. One-third of the amount received as child support 
from an absent parent shall be excluded. 

15. Income received as compensation for services per-
formed as an employee, or from self-employment, by an 
unmarried student who is under 22 years of age, shall be 
excluded to the extent that such income does not exceed 
$1,200 in a calendar quarter and/or $1,620 per calendar 
year. 

i. A person shall be considered a student if he or 
she meets the following criteria: 

(1) He or she is enrolled in a course or courses of 
study and attends to the extent required for contin-
ued enrollment. Specifically, a person must attend: 

(A) A college or university at least eight semes-
ter or quarter hours weekly; or 

(B) A secondary school at least 12 clock hours 
weekly; or 

(C) A course of vocational or technical training 
( other than at a secondary school, college, or 
university) designed to prepare the student for 
gainful employment involving shop practice, at 
least 15 clock hours a week; or without shop 
practice, at least 12 clock hours per week; or 

(D) Less than the appropriate requirements in 
(a)15i(l)(A), (B), and (C) above, if it is deter-
mined that there are extenuating circumstances 
beyond the control of the student and he/she is 
pursuing a course of study comparable to the 
requirements of (a)15i(l)(A), (B), and (C) above. 

(2) A student shall be considered in regular at-
tendance if he or she is engaged in home study 
provided by a secondary school, college, university, or 
governmental agency, and a home visitor or tutor 
supervises the study or training. For purposes of this 
section, government-sponsored courses in the various 
self~improvement and anti-poverty programs are con-
sidered to be for the purposes of preparing the 
student for gainful employment. 

(3) A student shall be considered in regular at-
tendance during normal vacation periods if he or she 
is in regular attendance in the month immediately 
preceding and immediately following the vacation 
period. 

(4) A student shall be considered to be in regular 
attendance for the month in which he or she com-
pletes or discontinues his or her school or training 
program. 

16. Benefits provided under the State's Lifeline Utility 
Credit Program shall be excluded. 

17. Interest on or appreciation in value of burial funds · 
excluded from consideration as resources at N.J.A.C. 
10:71-4.4(b)9 shall be excluded from income. 
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18. The first $20.00 per month of income, other than 
income received as a VA pension based upon need, shall 
be excluded. This exclusion shall be applied first to 
unearned income, and any remaining amount of exclusion 
then applied to earned income. In the determination of 
countable income of a couple, this $20.00 exclusion is 
applied to the combined income of both. 

19. Earned income, in the amount of $65.00 per 
month plus one-half of the remaining sum, shall be 
excluded. In the determination of countable income of a 
couple, this exclusion applies to the combined earned 
income of both. 

20. In the case of blind persons only, all expenses 
reasonably attributable to the earning of income shall be 
excluded. 

21. In the case of blind or otherwise disabled persons, 
the amount of money which is needed to achieve an 
approved plan of self-support shall be excluded. 

i. In order for this exclusion to apply, the plan of 
support must have been approved, in writing, by the 
Division of Vocational and Rehabilitation Services or 
the Commission for the Blind and Visually Impaired. 
The plan must also be current. 

As amended, R.1983 d.167, effective June 6, 1983. 
See: 15 N.J.R. 422(a), 15 N.J.R. 925(a). 

17. Interest on burial funds added, 17-20 renumbered 18-21. 
Amended by R.1995 d.651, effective December 18, 1995. 
See: 27 N.J.R. 3543(a), 27 N.J.R. 5046(a). 

Law Review and Journal Commentaries 

Medicaid. P.R. Chenoweth, 136 N.J.L.J. No. 14, 56 (1994). 

Case Notes 

Definition of "available income" for Medicaid eligibility; valid. Es-
tate of G.E. v. Division of Medical Assistance and Health Services, 271 
N.J.Super. 229, 638 A.2d 833 (A.D.1994). 

Pension was "available income" for Medicaid eligibility even though 
payment ordered to wife. Estate of G.E. v. Division of Medical 
Assistance and Health Services, 271 N.J.Super. 229, 638 A.2d 833 
(A.D.1994). 

Regulation governing when income is available did not constitute 
exercise by the state of its authority to adopt less restrictive income 
standards than federal standards. Estate of G.E. v. Division of Medical 
Assistance and Health Services, 271 N.J.Super. 229, 638 A.2d 833 
(A.D.1994). 

Court-ordered spousal support was nevertheless available income to 
applicant and otherwise countable toward determining Medicaid eligi-
bility. L.M. v. Division of Medical Assistance, 95 N.J.A.R.2d (DMA) 
51. 

Receipt of worker's compensation benefits causing loss of AFDC 
eligibility did not entitle recipient to 12-month extension of Medicaid 
eligibility. C.S. v. Morris County Board of Social Services, 94 
N.J.A.R.2d (DEA) 1. 

Countable income reduced by child support. R.M. v. Division of 
Medical Assistance and Health Services, 93 N.J.A.R.2d (DMA) 41. 
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10:71-5.4 Includable income 

(a) Any income which is not specifically excluded under 
the provisions of N.J.A.C. 10:71-5.3 shall be includable in 
the determination of countable income. Such income shall 
include, but is not limited to, the following: 

1. Wages, salaries, tips, and commissions: Any and all 
compensation for services performed as an employee shall 
be included as earned income. 

2. Income from self-employment: Net adjusted in-
come from self-employment shall be included as earned 
income. 

i. Determination of net adjusted income from self-
employment: In the determination of net adjusted 
income, IRS rules shall apply. 

(1) Individual business: Net adjusted income shall 
be the amount of gross income, less all allowable 
deductions attributable to the trade or business. 

(2) Partnership: Net adjusted income shall be the 
individual's distributive share of the trade or business 
in which he/she is a partner. 

ii. Annualization of income: If income from self-
employment is received on other than a monthly basis, 
such income shall be averaged over the most recently 
ended taxable year in order to determine the average 
monthly or quarterly income to the individual, with the 
following exceptions: 

(1) Seasonal self-employment: An individual 
whose income from seasonal self-employment is sup-
plemented by income from employment and/or other 
sources during the balance of the year shall not have 
his/her self-employment income annualized. Income 
from self-employment shall be averaged only over the 
period in which it is intended to cover. 

3. Annuities, pensions, and other benefits: Payments 
received in an annuity, pension, retirement or disability 
benefits, workers or unemployment compensation, veter- · 
an's Social Security (gross income), or strike benefits shall 
be included as unearned income. 

i. Social security income: SSA gross income shall 
be defined as the actual amount of the check, plus any 
premium deduction made under the Supplemental 
Medical Insurance Program (SMI on Part B Medicare). 

4. Educational grants and loans: Scholarships, edu-
cational grants, fellowships, and veteran's educational 
benefits shall be included as unearned income, except as 
provided in N.J.A.C. 10:71-5.3(a)10. 

5. Support, alimony, and inheritances: Support, ali-
mony, and inheritances, in the amounts actually received, 
shall be included as unearned income except as provided 
in N.J.A.C. 10:71-5.3(a)14. 
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6. Vendor payments: Cash payments, except those for 
medical costs, which are made on behalf of the individual 
by an organization or other third party shall be included ) 
as unearned income. 

7. Proceeds of life insurance policies: Payments made 
as the result of the settlement of a life insurance policy 
claim shall be included as unearned income except as 
provided in N.J.A.C. 10:71-5.3(a)8. 

8. Prizes, gifts, and awards: Cash or in-kind payments 
which are received as prizes, gifts, or awards shall be 
included as unearned income. (Occasional gifts, such as 
Christmas presents, with a value of $20.00 or less, are 
excluded.) 

i. Gift defined: A gift shall be defined as any 
payment which is neither given as compensation for 
services or other consideration, nor as satisfaction of 
any legal obligation to the recipient of the gift. 

ii. Value of in-kind prizes, gifts, or awards: The 
value of an in-kind prize, gift, or award shall be its cash 
value. 

9. Dividends, interest royalties: Dividends, interest, 
and royalties shall be included as unearned income. 

10. Rental income and income from roomer-boarder: 
The amount remaining, after all the costs ( except depreci-
ation costs) of producing the income have been deducted, 
shall be included as unearned income. 

11. Lump-sum payments: A lump-sum payment shall 
be included as income ( either earned or unearned, as 
appropriate) either in the month in which it is received or 
prorated over three months when the payment exceeds 
the individual's monthly deficit. 

12. Support and maintenance furnished in-kind ( com-
munity cases): Support and maintenance encompasses 
the provision to an individual of his or her needs for food, 
clothing, and shelter at no cost or reduced value. Persons 
determined to be "living in the household of another" in 
accordance with N.J.A.C. 10:71-5.6 shall not be consid-
ered to be receiving in-kind support and maintenance as 
the income eligibility levels have been reduced in recogni-
tion of such receipt. Persons not determined to be 
"living in the household of another" who receive in-kind 
support and maintenance shall be considered to have 
income in the amount of: 

$172.67 for an individual 
$249.00 for a couple 

i. In the event the individual/couple can demon-
strate that the actual value of in-kind support and 
maintenance is less than the assigned value, the lesser 
value shall be counted as unearned income. 

13. Support and maintenance furnished in-kind ( other ,._J 
living situations): 
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i. Title XIX facilities: In-kind support and mainte-
nance is not counted in cases in which the individual is 
considered institutionalized for program purposes (i.e., 
the individual's eligibility is determined under the Med-
icaid "Cap"). 

ii. Private nonprofit domiciliary care facility: The 
value of in-kind support and maintenance provided an 
individual in a nonprofit residential care facility is 
excluded when all the following conditions are met: 

(1) The facility is not a public facility. A public 
facility is one which is the responsibility of a govern-
mental unit or over which a governmental unit exer-
cises administrative control. 

Next Page is 71-31 71-30.1 
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(2) The facility, or the distinct portion in which the 
individual resides, is neither a Title XIX in-kind nor 
an institution for educational or vocational training. 

(3) The facility is tax-exempt under Section 501(c) 
or ( d) of the Internal Revenue Code. 

(4) The facility (or organization controlling it) pro-
vides support and maintenance to the individual but 
does not receive payment for that part to be excluded 
or receives such payment from a private nonprofit 
organization which is also tax exempt under Section 
501(c) or (d) of the Internal Revenue Code. 
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(5) The nonprofit facility or nonprofit organization 
has not undertaken an express obligation to furnish 
full support and maintenance to the individual. An 
express obligation to provide full support and mainte-
nance exists when an institution agrees to provide 
lifetime care in return for a specified lump sum 
payment and there is no requirement for any current 
or future payment. An express obligation also exists 
if, as a result of the membership of the individual or 
of a relative, in an organization (fraternal or religious 
order, union, etc.) there exists a written document 
requiring the facility to provide lifetime care regard-
less of payment provided. 

(6) If the criteria in (a)13ii(l)-(5) above are not 
met, the value of support and maintenance is deter-
mined in accordance with (a)13iii below. 

iii. Other nonmedical facilities: 

(1) Facility is proprietary (private for-profit) or 
private non-profit and no third party pays: The value 
of in-kind support and maintenance is excluded from 
income if it is provided by such a facility, no third 
party payment is made for it, and: 

(A) The individual makes some payment which 
the facility accepts as payment in full ( even though 
its usual charge may be higher); or 

(B) The individual contracts a written indebted-
ness to the facility for his/her support and mainte-
nance and the facility accepts the amount of the 
debt plus the individual's payment, if any, as pay-
ment in full. 

(2) Facility if proprietary or private nonprofit and 
third party pays: When a proprietary (private for-
profit) or private nonprofit facility provides support 
and maintenance to an individual because a third 
party pays the facility on that individual's behalf, that 
individual is receiving in-kind support and mainte-
nance. The value of the in-kind support and mainte-
nance is determined in accordance with (a)12 above. 

(3) Other situations regardless of third-party pay-
ment: In other types of facilities, support and main-
tenance provided by that facility is unearned income 
to the individual in accordance with (a)12 above. 

(b) Countable income: Income remaining after appropri-
ate income exclusions shall be applied toward the applicable 
income eligibility standard. The applicant's living arrange-
ment affects the method of treatment of income and its 
relationship to the standards as stated in the variations 
appearing below. 

1. Applicant/recipient living alone: If the applicant/re-
cipient lives alone, only his/her countable income shall be 
applied to the appropriate income standard. 

2. Applicant/recipient couple: In the case of an appli-
cant/recipient couple, living together, the total amount of 
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husband's and wife's countable income shall be combined 
and applied to the appropriate income eligibility standard 
for a couple. Such individuals will continue to have their 
countable income combined until they have been separat-
ed for a period of six months. 

i. One member of couple institutionalized: When 
one member of an applicant/recipient couple is institu-
tionalized and the other remains in the community, no 
income of the community spouse will be used in the 
determination of income eligibility beginning in the 
month of admission into a Title XIX facility. 

ii. Institutionalized couple: When an applicant/re-
cipient couple is institutionalized in the same facility, 
the gross income of each individual is combined and 
applied to an amount equal to two times the Medicaid 
"Cap." If, however, the applicant/recipient couple is 
institutionalized in separate facilities, the income of 
each is applied individually to the Medicaid "Cap." 

3. Applicant/recipient living with ineligible spouse: if 
the applicant/recipient lives with an ineligible spouse, the 
income of the ineligible spouse is deemed to the appli-
cant/recipient (see N.J.A.C. 10:71-5.5). Such individual's 
income shall continue to be deemed until the husband 
and wife have been separated for one month. At such 
time the individuals will be considered to be living alone 
and deeming shall cease. 

i. Effect of institutionalization: Income of the com-
munity spouse shall not be considered in the determina-
tion of income eligibility of the institutionalized individ-
ual beginning with the month of admission into a Title 
XIX facility. 

4. Applicant/recipient unmarried and under 18 years 
of age, living with parents: If the applicant/recipient is an 
unmarried child under 18 years of age who lives with 
his/her parents (including stepparents), the income of the 
parents is deemed to the child (see N.J.A.C. 
10:71-5.5(c)3). Such deeming will cease when a child has 
ceased living with his/her parents for a period of one 
calendar month. 

i. Child not living with parents due to institutionali-
. zation: If a physician has certified that the child's 
duration of stay in a Title XIX facility ( or a combina-
tion of such facilities) is expected to be a full calendar 
month or more, such child .shall be considered to be not 
living with his/her parents and deeming shall cease at 
the time of such certification. 

Emergency Amendment, R.1981 d.276, effective July 1, 1981. 
See: 13 N.J.R. 501(a). 
Adopted concurrent proposal, R.1981 d.385, effective September 24, 

1981. 
See: 13 N.J.R. 501 (a), 13 N.J.R. 773(a). 

Substantially amended. 
Amended by R.1982 d.314, effective August 31, 1982. 
See: 14 N.J.R. 758(a), 14 N.J.R. 1058(a). 
Amended by R.1983 d.381, effective August 30, 1983. 
See: 15 N.J.R. 1187(a), 15 N.J.R. 1585(a). 
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Originally filed as an emergency rule R.1983 d.289, effective July 1, 
1983. 
As amended as emergency rule R. 1983 d.593, effective December 19, 

1983, operative January 1, 1983. 
See: 15 N.J.R. 1733(a), 15 N.J.R. 2171(a). 
Readopted, R.1984 d.566, effective November 28, 1984 (amendments 

effective January 1, 1985). 
See: 16 N.J.R. 2845(a), 16 N.J.R. 3451(a). 

Previously filed as emergency rule R.1984 d.289. Raised amounts of 
unearned income. 
Emergency Amendment R.1985 d.714, effective December 27, 1985 

(operative January 1, 1986, expires February 24, 1985). 
See: 18 N.J.R. 215(a). 

Unearned income raised. 
Amended by R.1986 d.74, effective February 24, 1986. 
See: 18 N.J.R. 215(a), 18 N.J.R. 565(a). 
Emergency amendment, R.1987 d.78, effective December 29, 1986 

( operative January 1, 1987; expires February 27, 1987). 
See: 19 N.J.R. 245(a). 

Unearned income raised. 
Adoption of concurrent proposal, R.1987 d.174, effective April 20, 

1987. 
See: 19 N.J.R. 245(a), 19 N.J.R. 646(b). 
Emergency amendment, R.1988 d.55, effective January 4, 1988 (opera-

tive January 4, 1988, expires March 4, 1988). 
See: 20 N.J.R. 207(a). 

Unearned income raised. 
Adopted concurrent proposal, R.1988 d.193, effective May 2, 1988. 
See: 20 N.J.R. 207(a), 20 N.J.R. 985(a). 

Previously filed as an Emergency Rule. 
Emergency amendment, R.1989 d.57, effective December 29, 1988 

(operative January 1, 1989, expires February 27, 1989). 
See: 21 N.J.R. 207(a). 

Individual raised from $138.00 to $142.67 and couple raised from 
$197.33 to $204.33. 
Emergency amendment expired February 27, 1989. Concurrent pro-

posal adopted February 28, 1989, as R.1989 d.174, effective March 
20, 1989. 

See: 21 N.J.R. 217(a), 21 N.J.R. 763(a). 
Emergency provisions retained. 

Emergency amendment R.1990 d.55, effective December 26, 1989, 
operative January 1, 1990 (expires February 24, 1990). 

See: 22 N.J.R. 251(a). 
Includable income limits raised at (a)12. 

Adopted concurrent proposal, R.1990 d.177, effective February 23, 
1990. 

See: 22 N.J.R. 251(a), 22 N.J.R. 954(a). 
Provisions of emergency amendment R.1990 d.55 readopted without 

change. 
Amended by R.1991 d.32, effective January 22, 1991. 
See: 22 N.J.R. 7(a), 23 N.J.R. 215(b). 

Deleted text in N.J.A.C. 10:71-5.4(b)2i concerning includable income 
when one member of a couple is institutionalized and added statement 
establishing new guidelines. Deleted text in N.J.A.C. 10:71-5.4(b)3i 
concerning physician's certification and added statement establishing 
new includable income standard. 
Emergency amendment, R.1991 d.37, effective December 31, 1990 

(operative January 1, 1991). 
See: 23 N.J.R. 233(a). 

Increase in Medicaid Only eligibility computation amounts at (a)12. 
Adopted Concurrent Proposal, R.1991 d.169, effective March 1, 1991. 
See: 23 N.J.R. 233(a), 23 N.J.R. 1007(a). 

Provisions of emergency amendment R.1991 d.37 readopted without 
change. 
Emergency Amendment, R.1992 d.84, effective January 22, 1992, oper-

ative January 1, 1992, (expires March 22, 1992). 
See: 24 N.J.R. 651(a). 

Increase in Medicaid Only eligibility computation amounts at (a)12. 
Amended by R.1993 d.402, effective August 16, 1993. 
See: 25 N.J.R. 1818(a), 25 N.J.R. 3786(a). 
Amended by R.1994 d.428, effective August 15, 1994. 
See: 26 N.J.R. 1754(a), 26 N.J.R. 3478(a). 
Amended by R.1996 d.46, effective January 16, 1996. 
See: 27 N.J.R. 3668(a), 28 N.J.R. 291(a). 
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In (a)12 imputed income amounts revised upward. 

Case Notes 

Definition of "available income" for Medicaid eligibility; valid. Es-
tate of G.E. v. Division of Medical Assistance and Health Services, 271 
N.J.Super. 229, 638 A.2d 833 (A.D.1994). 

Pension was "available income" for Medicaid eligibility even though 
payment ordered to wife. Estate of G.E. v. Division of Medical 
Assistance and Health Services, 271 N.J.Super. 229, 638 A.2d 833 
(A.D.1994). 

Regulation governing when income is available did not constitute 
exercise by the state of its authority to adopt less restrictive income 
standards than federal standards. Estate of G.E. v. Division of Medical 
Assistance and Health Services, 271 N.J.Super. 229, 638 A.2d 833 
(A.D.1994). 

Voluntarily waived state pension benefits would be "available in-
come" in evaluating Medicaid eligibility. M.R. v. State Dept. of 
Human Services, Div. of Medical Assistance and Health Services, 268 
NJ.Super. 586, 634 A.2d 143 (A.D.1993). 

A Social Security check received by Medicaid recipient, is not a 
resource for inclusion in program eligibility determination (citing for-
mer N.J.A.C. 10:94-4.19 and 4.42). Gilfone v. State, 165 N.J.Super. 
186, 397 A.2d 1120 (App.Div.1979). 

Receipt of out of state unemployment insurance benefits precluded 
recipient from receiving medicaid extension. J.M. v. Cape May County 
Welfare Agency, 94 N.J.A.R.2d (DEA) 9. 

10:71-5.5 Deeming of income 

(a) When an applicant/recipient is an adult residing in the 
same household with his or her ineligible spouse or is a ~j 
child residing in the same household with his or her par-
ent(s) or spouse of the parent, the income of the ineligible 
spouse or parent(s) is considered in the determination of 
financial eligibility. The amount included as income to the 
applicant/recipient, whether or not it is actually available, is 
called deemed income and is computed as described in 
N.J.A.C. 10:71-5.S(c), (d), (e), and (f). 

1. Child: For the purpose of this section, a child is an 
individual who is not married and is under the age of 18 
(see N.J.A.C. 10:71-5.3(a)15i regarding earnings of a 
child who is a student). Additionally, deeming of paren-
tal income to a blind or disabled child ceases when the 
child reaches age 18. 

2. Parent: A parent, for deeming purposes, is a natu-
ral or adoptive parent or stepparent living in the same 
household as an applicant/recipient child. However, 
death or divorce of the natural or adoptive parent termi-
nates deeming responsibility of a stepparent. 

(b) Items not included in deeming: In determining the 
income of an ineligible spouse, parent and/or spouse of a 
parent, or income of any ineligible children in the house-
hold, the following are not included as income: 

1. Any assistance based on need and any income \ ) 
considered in the determination of the amount of such '-._/ 
assistance; 
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2. That portion of any grant, scholarship, or fellow-
ship, used to pay the cost of tuitions and fees at an 
educational institution or costs of vocational technical 
training designed to prepare the individual for gainful 
employment; 

3. Amounts received for foster care of an ineligible 
child; 

4. The value of food stamps or U.S. Department of 
Agriculture donated foods ( e.g., supplemental food pro-
grams); 

5. Home produce grown for personal consumption; 

6. Refund of taxes paid on income, real property, or 
food purchased by the family; 

7. Such income used to comply with the terms of 
court-ordered support and support payments pursuant to 
Title IV-D of the Social Security Act; 

8. The value of in-kind support and maintenance fur-
nished to the ineligible spouse, ineligible parent(s) or 
ineligible spouse of a parent, and ineligible children in the 
household; 

9. Income and benefits received under certain Federal 
programs described in Section N.J.A.C. 10:71-5.3(a)7; 

10. The earned income of an ineligible child who is a 
student (subject to the limitations of N.J.A.C. 
10:71-5.3(a)l5, unless the child actually makes the income 
available to the family); 

11. Income necessary for a plan to achieve self-sup-
port but only if the spouse's or parental income is actually 
being used according to the plan to achieve self-support. 

(c) Deeming of income from spouse to spouse: If the 
applicant's/recipient's own countable income, as determined 
in accordance with N.J.A.C. 10:71-5.2, less appropriate ex-
clusions in N.J.A.C. 10:71-5.3, exceeds the applicable Med-
icaid Only income eligibility standard in Table B at N.J.A.C. 
10:71-5.6(c)5, the applicant/recipient is financially ineligible 
for Medicaid Only based on his or her own countable 
income, and there is no deeming. However, if the appli-
cant's/recipient's own countable income renders him or her 
financially eligible for Medicaid Only, the following steps 
shall be used to compute deemed income: 

1. Step 1: Calculate separately the ineligible spouse's 
earned and unearned income, less any income excluded in 
accordance with N.J.A.C. 10:71-5.5(b). Do not combine 
the two totals. 

2. Step 2: Determine the living allowance for each 
ineligible child not receiving public assistance, by subtract-
ing the child's countable income from the amount of the 
living allowance for an ineligible child in Table A, Figure 
1. 

3. Step 3: Subtract the living allowance for each 
ineligible child, determined in Step 2 above, from the 
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unearned income of the ineligible spouse. Subtract any 
remaining living allowance from the earned income of the 
ineligible spouse. For any ineligible child receiving public 
assistance, no living allowance may be subtracted. 

4. Step 4: If the total remaining income ( earned plus 
unearned) of the ineligible spouse is equal to or less than 
the appropriate remaining income amount in Table A, 
Figure 2, no income is available for deeming to the 
applicant/recipient. The deeming process stops. 

i. Determine the applicant's/recipient's income eli-
gibility for Medicaid Only by comparing his or her own 
countable income to the appropriate Medicaid Only 
income eligibility standard in Table B at N.J.A.C. 
10:71-5.6(c)5. 

5. Step 5: If Step 4 above does not apply, and the 
ineligible spouse's remaining total income ( earned plus 
unearned) exceeds the appropriate remaining income 
amount in Table A, Figure 2, the deeming process contin-
ues and the applicant/recipient and his or her ineligible 
spouse are treated as a couple. The following deeming 
steps shall be used to compute the couple's countable 
income: 

i. Add the ineligible individual's remaining un-
earned income after the deduction of the living allow-
ance for the ineligible child(ren) to all of the appli-
cant's/recipient's unearned income. Determine the 
value of in-kind support and maintenance in deeming 
situations, in accordance with N.J.A.C. 10:71-5.4(a)12. 

(1) Do not apply the $20.00 general income exclu-
sion to the applicant/recipient individual's income 
before combining the income. 

ii. Add the ineligible individual's remaining earned 
income after deduction of the living allowance for the 
ineligible child(ren) to all of the applicant's/recipient's 
earned income. 

iii. Treat the two totals of unearned and earned 
income in the same manner as those of an eligible 
couple. Apply appropriate income exclusions and com-
pute the couple's countable income as follows: 

(1) First, subtract the $20.00 general income exclu-
sion from the total unearned income. Then, subtract 
any unused portion of the general income exclusion 
from the total earned income, if any. 

(2) From the remaining earned income, subtract 
$65.00 (work expense allowance) and one-half of the 
remainder of earned income. 

(3) Add the remaining earned and unearned in-
come together to arrive at the couple's total counta-
ble income. 

6. Step 6: If the couple's ( applicant/recipient and 
ineligible spouse) remaining countable income is less than 
the amount in Table A, Figure 3, for the appropriate 
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living arrangement, the applicant/recipient is financially 
eligible for Medicaid Only. If the couple's remaining 
income is equal to or greater than the amount in Table A, 
Figure 3, for the appropriate living arrangement, the 
applicant/recipient is financially ineligible for Medicaid 
Only. 

(d) Deeming of income to spouse and child(ren): In 
situations when an ineligible individual is subject to deeming 
of his or her income to both an applicant/recipient spouse 
and an applicant/recipient child, the following deeming pro-
cedures are used: 

1. Step 1: Determine the amount of income, if any, to 
be deemed to the applicant/recipient spouse in accor-
dance with the procedures in N.J.A.C. 10:71-5.S(c). 

2. Step 2: If, after deeming of income from the 
ineligible spouse, the adult applicant/recipient is financial-
ly eligible for Medicaid Only, there is no income available 
for deeming to the applicant/recipient child(ren). The 
deeming process stops. 

3. Step 3: If, in the process of deeming of income to 
the applicant/recipient spouse, such spouse becomes fi-
nancially ineligible for Medicaid Only, that portion of 
deemed income that exceeds the eligibility level in Table 
A, Figure 3, for the appropriate living arrangement for 
the adult applicant/recipient shall be deemed to any child 
applicant/recipient. . This income is treated as unearned 
income to the child. 

4. Step 4: If there is more than one child appli-
cant/recipient in the household, divide the deemable in-
come equally among them. However, income is not 
deemed to any child in excess of that amount which, in 
combination with his or her own countable income, cre-
ates financial ineligibility for the child. That portion of 
deemed income that exceeds the eligibility level in Table 
B, for the appropriate living arrangement, shall be avail-
able for deeming equally to any other applicant/recipient 
child(ren) in the household (in accordance with Step 5 
below) in addition to their equal shares of the total 
parental deemable income. 

5. Step 5: Combine any income deemed to the eligi-
ble child together with any countable income of the 
eligible child. 

i. First, subtract the $20.00 general income exclu-
sion from the child's unearned income. 

ii. If the child's total income is less than the appro-
priate income eligibility standard in Table B, the child 
is financially eligible for Medicaid Only. 

iii. If the child's total income is greater than the 
appropriate income eligibility standard in Table B, the 
child is financially ineligible for Medicaid Only, and 
that portion of deemed income that exceeds the eligibil-
ity level in Table B, for the appropriate living arrange-
ment for the applicant/recipient child, shall be available 
for deeming equally to any other applicant/recipient 
children in addition to their equal shares of the total 
deemable income. 

DEPT. OF HUMAN SERVICES 

( e) Deeming of income from a parent ( and spouse of a 
parent) to a child: The computation methods for deeming 
of income from an ineligible parent (and spouse of a parent) 
to a child differ depending on the type of parental income. 

1. Step 1: Determine the total monthly parental in-
come, both earned and unearned (separately), less any 
income excluded in N.J.A.C. 10:71-5.S(b). Do not com-
bine the two totals. 

i. Determine the living allowance for each ineligible 
child not receiving public assistance, by subtracting the 
child's countable income from the amount of the living 
allowance for an ineligible child in Table A, Figure 1. 
No allowance may be deducted for a child receiving 
public assistance. 

ii. Subtract the living allowance for each ineligible 
child, determined in (e)li above, from the unearned 
income of the parent(s). Subtract any remaining living 
allowance from the earned income of the parent(s). 

iii. The remaining parental income should be treat-
ed in accordance with the procedures of Step 2, 3, or 4 
below, as appropriate. 

2. Step 2: Remaining parental income is earned in-
come only: 

i. From the remaining parental earned income, sub-
tract $85.00 ($20.00 general income exclusion plus 
$65.00 work expense exclusion). 

ii. Next, subtract the appropriate parental living 
allowance for the parent (and spouse of a parent) living 
in the household. This parental allowance is found in 
Table A, Figure 4a. 

iii. The remaining amount is the income deemed to 
the applicant/recipient child(ren). This deemed in-
come is treated as unearned income. 

iv. Combine any income deemed to the eligible 
child together with any countable income of the eligible 
child. 

(1) Subtract the $20.00 general income exclusion 
from the child's unearned income. 

v. If the child's total countable income is less than 
the appropriate income eligibility standard in Table B, 
the child is financially eligible for Medicaid Only. 

3. Step 3: Remaining parental income is unearned 
only: 

i. From the remaining parental unearned income, 
subtract $20.00 (general income exclusion). 

ii. Next, subtract the appropriate parent living al-
lowance for the parent (and spouse of a parent) living 
in the household. This parental allowance is found in 
Table A, Figure 4b. 
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iii. The remaining amount is the income deemed to 
the applicant/recipient child(ren). This deemed in-
come is treated as unearned income. 

iv. .Combine any income deemed to the eligible 
child together with any countable income of the eligible 
child. 

(1) Subtract the $20.00 general income exclusion 
from the child's unearned income. 

v. If the child's total income is less than the appro-
priate income eligibility standard in Table B, the child 
is financially eligible for Medicaid Only. 

4. Step 4: Remaining parental income is both earned 
and unearned: 

i. First, subtract the $20.00 general income exclu-
sion from the remaining parental unearned income. 
Then, subtract any unused portion of the general in-
come exclusion from the remaining parental earned 
income. 

ii. From the remaining earned income, subtract 
$65.00 (work expense allowance) and one-half of the 
remainder of earned income. Combine any remaining 
earned income with the remaining unearned income. 

iii. Subtract the appropriate parental living allow-
ance for the parent ( and spouse of parent) living in the 

_/ household. This parental allowance is found in Table 
A, Figure 4c. 

iv. The remaining amount is the incom(; deemed to 
the applicant/recipient child(ren). This deemed in-
come is treated as unearned income. 

v. Combine any income deemed to the eligible child 
together with any countable income of the eligible 
child. 

(1) Subtract the $20.00 general income exclusion 
from the child's unearned income. 

vi. If the child's total income is less than the appro-
priate income eligibility standard in Table B, the child 
is financially eligible for Medicaid Only. 

(f) Treatment of income deemed to a child: Any income 
deemable to a child is treated as unearned income and thus 
subject to the $20.00 general income exclusion. If there is 
more than one applicant/recipient child in the household, 
the deemable income is divided equally among them. How-
ever, no income is to be deemed in excess of the amount 
which, when combined with the child's own countable in-
come, creates ineligibility. That portion of deemed income 
that exceeds the eligibility level in Table B, for the appropri-
ate living arrangement, is available for deeming equally to 

· other applicant/recipient children in the household in addi-
tion to their equal shares of the total parental deemable 

, _,, income. The following steps shall apply in treatment of 
income deemed to a child: 
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1. Step 1: Combine any income deemed to the eligi-
ble child together with any countable income of the 
eligible child. 

2. Step 2: Subtract the $20.00 general income exclu-
sion from the child's unearned income. 

3. Step 3: If the child's total remaining income is less 
than the appropriate income eligibility standard in Table 
B the child is financially eligible for Medicaid Only. The 
child has no excess· deemed income available for other 
applicant/recipient children. 

4. Step 4: If, in the process of deeming of income to 
an applicant/recipient child, such child becomes financial-
ly ineligible for Medicaid Only, that portion of deemed 
income that exceeds the appropriate income eligibility 
standard in Table B shall be divided equally among other 
applicant/recipient children in the household, in addition 
to their equal shares of the total parental deemable 
income, and shall be counted in determining financial 
eligibility for Medicaid Only for such other children. 

(g) A table for deeming computation amounts follows: 

TABLE A 
Deeming Computation Amounts 

1. Living allowance for each ineligible child $229.00 
2. Remaining income amount Head of 

Household 
$229.00 

3. Spouse to Spouse Deeming-Eligibility Levels 
a. Residential Health Care 

Facility $1,191.36 
b. Eligible individual living 

alone with ineligible spouse $ 935.36 
c. Living alone or with others $ 718.25 
d. Living in the household of 

another $ 551.09 
4. Parental Allowance-Deeming to Children 

Remaining income is: 

a. Earned only 
b. Unearned only 
c. Both earned and unearned 

One Parent 
$ 916.00 
$ 458.00 
$ 458.00 

Receiving Support 
and Maintenance 

$152.67 

Parent & Spouse 
of Parent · 
$1,374.00 
$ 687.00 
$ 687.00 

As amended on an emergency basis, R.1981 d.276, effective July 1, 
1981. 

See: 13 N.J.R. 501(a). Readopted, R.1981 d.385, effective September 
24, 1981. 

See: 13 N.J.R. 501(a), 13 N.J.R. 773(a). 
Substantially amended. 

Amended by R.1982 d.314, effective August 31, 1982. 
See: 14 N.J.R. 758(a), 14 N.J.R. 1058(a). 

Figures which appeared at 14 N.J.R. 758(a) were effective upon filing 
through September 30, 1982. The new figures became effective Octo-
ber 1, 1982 and represent a $2.10 increase in the optional State 
supplement in SSI payment level. 
Amended by R.1983 d.381, effective August 30, 1983, with changes 

upon adoption. 
See: 15 N.J.R. 1187(a), 15 N.J.R. 1585(a). 

Originally filed as emergency rule R.1983 d.289 effective July 1, 1983. 
Amended by R.1983 d.593, effective December 19, 1983, operative 

January 1, 1984. 
See: 15 N.J.R. 1733(a), 15 N.J.R. 2171(a). 

Deeming computation amounts increased. 
As amended on an emergency basis, R.1984 d.467, effective September 

28, 1984 (operative October 1, 1984). 
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See: 16 N.J.R. 2845(a). 
Table A amended. 

Readopted, R.1984 d.566, effective November 28, 1984 (amendments 
effective January 1, 1985). 

See: 16 N.J.R. 2845(a), 16 N.J.R. 3451(a). 
Previously filed as emergency rule R.1984 d.289. 
(d): Raised computation amounts. 

Emergency amendment, R.1985 d.714, effective December 27, 1985 
(operative January 1, 1986, expires February 24, 1986). 

See: 18 N.J.R. 215(a). 
Table A amended. 

Amended by R.1986 d.53, effective March 3, 1986. 
See: 17 N.J.R. 2732(a), 18 N.J.R. 484(a). 

(a)l added text "regarding earnings of ... reaches age 18". Old (c) 
deleted; new ( c )-( e) added; old ( d) recodified to (g). 
Emergency amendment, R.1987 d.78, effective December 29, 1986 

(operative January 1, 1987; expires February 27, 1987). 
See: 19 N.J.R. 245(a). 

Table A amended. 
Adoption of concurrent proposal, R.1987 d.174, effective April 20, 

1987. 
See: 19 N.J.R. 245(a), 19 N.J.R. 646(b). 
Emergency amendment, R.1988 d.55, effective January 4, 1988 (opera-

tive January 4, 1988, expires March 4, 1988). 
See: 20 N.J.R. 207(a). 

Table A amended. 
Adoption of concurrent proposal, R.1988 d.193, effective May 2, 1988. 
See: 20 N.J.R. 207(a), 20 N.J.R. 985(a). 

Previously filed as Emergency Rule. 
Emergency amendment, R.1989 d.57, effective December 29, 1988 

(operative January 1, 1989, expires February 27, 1989). 
See: 21 N.J.R. 207(a). 

Table A amended. 
Emergency amendment expired February 27, 1989. Concurrent pro-

posal adopted February 28, 1989, as R.1989 d.174, effective March 
20, 1989. 

See: 21 N.J.R. 207(a), 21 N.J.R. 763(a). 
Emergency provisions retained. 

Emergency amendment R.1990 d.55, effective December 26, 1989, 
operative January 1, 1990 (expires February 24, 1990). 

See: 22 N.J.R. 251(a). 
Deeming computation amounts raised. 

Adopted concurrent proposal, R.1990 d.177, effective February 23, 
1990. 

See: 22 N.J.R. 25l(a), 22 N.J.R. 954(a). 
Provisions of emergency amendment R.1990 d.55 readopted without 

change. 
Emergency amendment, R.1991 d.37, effective December 31, 1990 

(operative Janua1y 1, 1991). 
See: 23 N.J.R. 233(a). 

Increase in Medicaid Only eligibility computation amounts at (g). 
Adopted concurrent proposal, R.1991 d.169, effective March 1, 1991. 
See: 23 N.J.R. 233(a), 23 N.J.R. 1007(a). 

Provisions of emergency amendment, R.1991 d.37, readopted without 
change. 
Emergency Amendment, R.1992 d.84, effective January 22, 1992, oper-

ative January 1, 1992, (expires March 22, 1992). 
See: 24 N.J.R. 651(a). 

Increase in Medicaid Only eligibility computation amounts at (g). 
Adopted concurrent amendment, R.1992 d.191, effective April 20, 1992. 
See: 24 N.J.R. 65l(a), 24 N.J.R. 1498(b). 

Provisions of emergency amendment, R.1992 d.84, readopted without 
change. 
Amended by R.1993 d.402, effective August 16, 1993. 
See: 25 N.J.R. 1818(a), 25 N.J.R. 3786(a). 
Amended by R.1994 d.428, effective August 15, 1994. 
See: 26 N.J.R. 1754(a), 26 N.J.R. 3478(a). 
Amended by R.1996 d.46, effective January 16, 1996. 
See: 27 N.J.R. 3668(a), 28 N.J.R. 291(a). 

Table A amended. 
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10:71-5.6 Income eligibility standards 

(a) Table B which follows shall be used to determine 
income eligibility for aged, blind, and disabled persons who 
make application for Medicaid Only benefits. The standard 
used for applicants/recipients shall be determined in accor-
dance with the following living arrangement categories. 
(For cases involving the deeming . of income, this section 
shall be used in conjunction with N.J.A.C. 10:71-5.5). · 

(b) The income standard for Residential Health Care 
Facilities (RHCFs) (Table B, Figure I) shall be used for 
individuals/couples residing in such facilities which are li-
censed by the New Jersey Department of Health. Individu-
als in unlicensed facilities shall always be categorized as 
"living alone" (N.J.A.C. 10:71-5.6(c) and Table B, II). 

(c) Non-institutional living arrangements 

1. The category "living alone" (Table B, Figure 11) 
shall be used for individuals/couples who are: 

i. Living physically alone; 

ii. Living in a commercial establishment, such as a 
motel, hotel, rooming or boarding house (including type 
A, B, and C, formerly known as unlicensed boarding 
homes) that holds itself open to the public as such; 

iii. Living in a business-like arrangement; 

iv. Purchasing or preparing food separately, which 
applies to persons living with others in a private dwell-
ing, but separately purchasing or preparing their own 
food. The determination is based on the person's 
customary food purchase and preparation habits. Oc-
casional joint purchase or preparation of food does not 
preclude a person from this classification. 

v. Taking of all meals elsewhere, which applies to 
persons living with others in a private dwelling but 
taking all meals elsewhere. 

vi. Persons living as members of a household but 
having ownership or rental responsibility and paying 
more than their pro rata share of the household ex-
penses (because other members are paying less) are 
considered to be living alone. 

(1) It is assumed that a couple share rental or 
ownership responsibility. Therefore, the following 
steps are necessary to determine if the eligible indi-
vidual with ineligible spouse and other household 
members is paying more than his or her pro rata 
share of household expenses. 

(A) If the eligible individual's contributions (sin-
gly) are more than his/her pro rata share of house-
hold expenses, he/she will be considered living 
alone. If not, proceed to (c)lvi(l)(B) below. 
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(B) If the contributions of both the eligible indi-
vidual and ineligible spouse to the household are 
more than their pro rata share, they shall be 
considered to be living alone. If their contribution 
is equal to or less than their pro rata share, the 
applicant/recipient shall be considered to be living 
with others (see N.J.A.C. 10:71-5.6(c)3). 

(C) Household expenses are limited to: food; 
mortgage or rental payments; real property taxes; 
heating fuel; gas; electricity; water; sewer; gar-
bage removal. 

2. The category "living alone with ineligible spouse" 
(Table B, Figure III) applies when an individual lives with 
his or her ineligible spouse and there are no other 
persons who are part of the household. If any other 
persons, even minor children, are present in the same 
household, this category does not apply. Parents with 
minor children are always considered to be in the same 
household; therefore, the presence of minor children 
would result in the living arrangements described in either 
N.J.A.C. 10:71-5.6(c)3 or 5.6(c)4. 

3. The category "living with others" (see Table B, 
Figure 11) applies when the individual/couple resides with 
others and either: 

i. Has ownership or rental liability and pays an 
amount equal to or less than pro rata share of house-
hold expenses (see N.J.A.C. 10:71-5.6(c)lvi(l)(C)); or 

ii. Does not have ownership or rental liability and is 
sharing household expenses with other members of the 
household. Sharing is defined as paying a pro rata 
share or more of household expenses (see N.J.A.C. 
10:71-5.6( c)l vi(l )(C) ). 

4. If the individual/couple lives in a household with 
adults other than a spouse and the living arrangement has 
not already been determined in N.J.A.C. 10:71-5.6(c)l 
through 5.6(c)3 above, the individual/couple may be con-
sidered to be living in the household of another (Table B, 
Figure IV). The specific criteria for categorization in this 
living arrangement is the receipt of both support and 
maintenance. That is, the individual/couple does not 
purchase either food or shelter separately in accordance 
with (c)4i below. 

i. If meals are consumed by an individual/couple in 
the household and the individual/couple does not pur-
chase either food or shelter separately, the individu-
al/couple shall be considered living in the household of 
another. 

(1) Separate purchase of food means that the indi-
vidual/couple pays a pro rata share of the house-
hold's food or actually purchases food separately. 
An individual/couple receiving food stamps as a sepa-
rate food stamp household shall be considered to be 
purchasing food separately. 
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(2) Separate purchase of shelter exists when the 
individual/couple contributes an amount equal to the 
pro rata share of the household's shelter expenses. 
Shelter expenses are limited to all items except 
"food" in N.J.A.C. 10:71-5.6(c)lvi(l)(C). 

ii. Persons determined to be living in the household 
of another shall not be considered to be receiving 
support and maintenance in-kind pursuant to N.J.A.C. 
10:71-5.4(a)12 because such in-kind income has already 
been taken into account in the eligibility standards. 

5. Table B follows: 

TABLE B 

Variations in Living Arrangement 

I. Residential Health Care Facility 
II. Living Alone or with Others 
III. Living alone with Ineligible Spouse 
IV. Living in the Household of Another 
V. • Title XIX Approved Facility: Includes persons 

in acute general hospitals, nursing facilities, 
intermediate care facilities/mental retardation 
(IGFMR) and licensed special hospitals (Class 
A, B, C) and Title XIX psychiatric hospitals 
(for persons under age 21 and age 65 and 
over) or a combination of such facilities for a 
full calendar month. 

Medicaid Eligibility 
Income Standards 

Individual Couple 
$ 608.05 $1,197.36 
$ 489.25 $ 712.36 
$ 712.36 
$ 349.65 $ 551.09 

$1,374.001' 

t Gross income (that is, income prior to any income exclusions) is applied to this 
Medicaid "cap." 

( d) For the purpose of the Medicaid program, Title XIX 
approved facilities shall include acute care general hospitals, 
nursing facilities, intermediate care facilities for the mentally 
retarded (ICF/MR), and licensed special hospitals (Class A, 
B, and C) and Title XIX psychiatric hospitals (for persons 
under age 21 and age 65 and over). 

1. Persons are considered institutionalized if they en-
ter a Title XIX approved facility · and a physician has 
certified that the duration of stay in the Title XIX facility 
(or a combination of such facilities) is expected to be 30 
consecutive days or more. Income eligibility shall be 
determined in accordance with the variations contained in 
N.J.A.C. 10:71-5.4(b). However, the income of the insti-
tutionalized individual shall not be reduced by any of the 
income exclusions found in N.J.A.C. 10:71-5.3. 

2. Institutionalized individuals, identified in ( d) 1 
above, who are found Program eligible will receive bene-
fits as of the date of admission. 

3. Persons in a facility which is not Title XIX ap-
proved or whose stay is expected to be a period of less 
than 30 consecutive days will have eligibility determined 
in accordance with the community living arrangement 
which existed prior to entering the facility. 

4. Temporary absence from the institution: Any tem-
porary absence, during which the individual remains a 
patient of the institution, does not interrupt a continuous 
stay in the institution. 
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5. Persons living in the community who do not other-
wise qualify for Medicaid benefits and who elect to 
participate in the hospice program, or who are assigned a 
slot in the CCPED or other waiver programs, will have 
financial eligibility determined in the same manner as 
those who reside in an institution. 

i. Such individuals who are found eligible will re-
ceive benefits on the date of the election of hospice 
benefits, or the date of assignment to a waiver slot, 
whichever is applicable. 

Amended on emergency basis, R.1981 d.276, effective July 1, 1981. 
See: 13 N.J.R. 501(a). 
Readopted, R.1981 d.385, effective September 24, 1981. 
See: 13 N.J.R. 501(a), 13 N.J.R. 773(a). 

Substantially amended. 
Amended by R.1982 d.314, effective August 31, 1982. 
See: 14 N.J.R. 758(a), 14 N.J.R. 1058(a). 

Figures which appeared at 14 N.J.R. 758(a) were effective upon filing 
through September 30, 1982. 

The new figures became effective October 1, 1982 and represent a 
$2.10 increase in the optional State Supplement in SSI payment level. 
Amended by R.1983 d.381, effective August 30, 1983 with changes upon 

adoption. 
See: 15 N.J.R. 1187(a), 15 N.J.R. 1585(a). 

Originally filed as emergency rule R.1983 d.289, effective July 1, 
1983. 
Amended by R.1983 d.593, effective December 19, 1983, operative 

January 1, 1984. 
See: 15 N.J.R. 1733(a), 15 N.J.R. 2171(a). 

Eligibility income standards increased. 
Amended by R.1984 d.244, effective June 18, 1984. 
See: 16 N.J.R. 684(a), 16 N.J.R. 1611(a). 

Table B: "882.00" was "852.90." 
As amended on emergency basis, R.1984 d.467, effective September 28, 

1984 (operative October 1, 1984). 
See: 16 N.J.R. 2845(a). 

Table B eligibility Income Standards increased. 
Readopted, R.1984 d.566, effective November 28, 1984 (amendment 

effective January 1, 1985). 
See: 16 N.J.R. 2845(a), 16 N.J.R. 3451(a). 

Previously filed as emergency rule R.1983 d.289. 
(c)4: Table B, Figure "V" changed to "IV;" (c)5: Income standards 

raised in Table B. 
Amended by R.1985 d.169, effective April 15, 1985 (operative May 1, 

1985). 
See: 17 N.J.R. 39(a), 17 N.J.R. 969(b). 

(e)4 added. 
Emergency amendment, R.1985 d.714, effective December 27, 1985 

(operative January 1, 1986, expires February 24, 1986). 
See: 18 N.J.R. 215(a). 

Table B amended. 
Adopted concurrent proposal, R.1986 d.74, effective February 24, 1986. 
See: 18 N.J.R. 215(a), 18 N.J.R. 565(a). 
Emergency amendment, R.1987 d.78, effective December 29, 1986 

(operative January 1, 1987; expires February 27, 1987). 
See: 19 N.J.R. 245(a). 

Table B amended. 
Adoption of concurrent proposal, R.1987 d.174, effective April 20, 

1987. 
See: 19 N.J.R. 245(a), 19 N.J.R. 646(b). 
Emergency Amendment, R.1988 d.55, effective January 4, 1988 (opera-

tive January 4, 1988, expires March 4, 1988). 
See: 20 N.J.R. 207(a). 

Table B amended. 
Adopted concurrent proposal, R.1988 d.193, effective May 2, 1988. 
See: 20 N.J.R. 207(a), 20 N.J.R. 985(a). 

Previously filed as an Emergency Rule. 
Emergency amendment, R.1989 d.57, effective December 29, 1988 

(operative January 1, 1989, expires February 27, 1989). 
See: 21 N.J.R. 207(a). 
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Table B amended. 
Emergency amendment expired February 27, 1989. Concurrent pro-

posed amendments adopted and filed February 28, 1989, as R.1989 
d.174, effective March 20, 1989. 

See: 21 N.J.R. 217(a), 21 N.J.R. 763(a). 
Provisions retained. 

Emergency amendment, R.1990 d.55, effective December 26, 1989, 
operative January 1, 1990 (expires February 24, 1990). 

See: 22 N.J.R. 251(a). 
Income eligibility standards raised. 

Adopted concurrent proposal, R.1990 d.177, effective February 23, 
1990. 

See: 22 N.J.R. 251(a), 22 N.J.R. 954(a). 
Provisions of emergency amendment, R.1990 d.55, readopted without 

change. 
Amended by R.1991 d.32, effective January 22, 1991. 
See: 22 N.J.R. 7(a), 23 N.J.R. 215(b). 

Added (d)4. 
Emergency amendment, R.1991 d.37, effective December 31, 1990 

(operative January 1, 1991). 
See: 23 N.J.R. 233(a). 

Increase in income eligibility standards at ( c)5. 
Adopted concurrent proposal, R.1991 d.169, effective March 1, 1991. 
See: 23 N.J.R. 233(a), 23 N.J.R. 1007(a). 

Provisions of emergency amendment, R.1991 d.37, readopted without 
change. 
Emergency amendment, R.1992 d.84, effective January 22, 1992, opera-

tive January 1, 1992, (expires March 22, 1992). 
See: 24 N.J.R. 651(a). 

Increase in income eligibility standards at (c)5. 
Adopted concurrent amendment, R.1992 d.191, effective April 20, 1992. 
See: 24 N.J.R. 651(a), 24 N.J.R. 1498(b). 

Provisions of emergency amendment, R.1992 d.84, readopted without 
change. 
Amended by R.1992 d.442, effective November 2, 1992. 
See: 24 N.J.R. 2778(a), 24 N.J.R. 4036(a). 

Revised ( d). 
Amended by R.1993 d.402, effective August 16, 1993. 
See: 25 N.J.R. 1818(a), 25 N.J.R. 3786(a). 
Amended by R.1994 d.428, effective August 15, 1994. 
See: 26 N.J.R. 1754(a), 26 N.J.R. 3478(a). 
Amended by R.1995 d.651, effective December 18, 1995. 
See: 27 N.J.R. 3543(a), 27 N.J.R. 5046(a). 
Amended by R.1996 d.46, effective January 16, 1996. 
See: 27 N.J.R. 3668(a), 28 N.J.R. 291(a). 

Table B amended. 

Law Review and Journal Commentaries 
Protecting the Home in Government Benefits Planning. Gary Ma-

zart. 164 N.J.Law. 34 (Mag) (Oct.1994). 

10:71-5.7 Post-eligibility treatment of income; 
institutionalized individuals 

(a) The amounts specified in (b) through (h) of this 
section shall be deducted from the income of an institution-
alized individual prior to the application of his or her 
income to the cost of the long term care. These deductions 
apply only after the individual is determined eligible for 
Medicaid and shall not be deducted in the determination of 
income eligibility. 

1. Should the total deductions authorized under this 
section exceed the institutionalized individual's income, 
no assistance is available from the Medicaid program to 
make up the deficit. In such circumstances, available 
funds shall first be used to provide the institutionalized 
individual with his or her personal needs allowance. Any 
remaining deductible income may be distributed to the 
community spouse or other family members as decided by 
the institutionalized individual, not to exceed the amount 
authorized under this section for any individual. 
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2. The deductions authorized in (c) through (e) below 
for the maintenance of the community spouse and other 
family members apply only so long as there is a communi-
ty spouse as defined in (c) below. Deductions for the 
community spouse and other family members shall cease 
in the first full-calendar month after the community 
spouse dies, becomes divorced, or is institutionalized. 

(b) A personal needs allowance in the amount of $35.00 
shall be deducted from the institutionalized individual's 
income. In addition, gross income derived from employ-
ment that is considered essential toward satisfying the indi-
vidual's developmental need to achieve a certain amount of 
independence shall be deducted from the individual's in-
come. The combination of these deductions shall not ex-
ceed the amount in Table B for an individual living alone as 
found at N.J.A.C. 10:71-5.6(c)5. 

(c) There shall be deducted from the institutionalized 
individual's income an amount for the maintenance of the 
community spouse. Except as specifically provided below, 
the deduction for the maintenance of the community spouse 
shall not exceed $856.00. For purposes of this section, a 
community spouse shall be defined as an individual who is 
legally married to an institutionalized individual under the 
provisions of State law and who is not himself or herself 
institutionalized. In arriving at the amount that · may be 
deducted for the maintenance of the community spouse, the 
deductions authorized by this section shall be reduced by 
the gross income of the community spouse. The community 
spouse deduction is authorized only to the extent that the 
income deducted is actually made available to ( or for the 
benefit of) the community spouse. No amount of the 
community spouse's maintenance deduction may be retained 
by the institutionalized individual. 

1. If the community spouse's average monthly shelter 
expenses for his or her principal place of residence exceed 
$257.00, the amount of that excess shall increase the 
maximum community spouse maintenance deduction. 
Shelter expenses are limited to rent or mortgage (includ-
ing principal and interest), taxes and insurance, a utility 
standard for the individual's utility expenses, and in the 
case of a condominium or cooperative, the monthly re-
quired maintenance charge. 

2. A utility allowance shall not be authorized unless 
the community spouse directly incurs charges for utilities. 
A community spouse who directly incurs charges for 
heating fuel (in accordance with food stamp regulations at 
N.J.A.C. 10:87-5.10(a)5iv) separate and apart from their 
rent or mortgage payments, shall be entitled to a utility 
allowance in the amount specified as the "Heating Utility 
Allowance" at N.J.A.C. 10:87-12.1. If the community 
spouse does not directly incur heating fuel charges but 
does directly incur charges for a utility other than tele-
phone, water, sewerage, or garbage collection, a utility 
allowance in the amount specified as "Standard Utility 
Allowance" at N.J.A.C. 10:87-12.1 shall be authorized. If 
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' the only direct utility charge incurred by the community 
spouse separate and apart from the rent or mortgage is 
the telephone the amount specified at N.J.A.C. 10:87-12.1 
as "Uniform Telephone Allowance" shall be added to the 
community spouse's monthly shelter costs. The tele-
phone allowance shall not be used if either of the above 
utility allowances have been used because those standard 
allowances include telephone charges. 

( d) When the institutionalized individual's income is in-
sufficient to provide the maximum authorized deduction for 
the community spouse, either the institutionalized spouse or 
the community spouse can request a fair hearing in accor-
dance with N.J.A.C. 10:71-8.4. If either member can estab-
lish at the fair hearing that the income generated from the 
community spouse's share of the couple's resources is inade-
quate to raise the community spouse's income (together 
with the community spouse maintenance deduction) to the 
maximum authorized level, additional resources (beyond the 
community spouse's share as established at N.J.A.C. 
10:71-4.8) may be set aside for the community spouse. The 
amount of resources to be set aside shall be that amount 
that is determined sufficient to generate sufficient income to 
raise the community spouse's gross income to the maximum 
authorized level. 

( e) If either the institutionalized spouse or the communi-
ty spouse is dissatisfied with the determination of the 
amount of the community spouse maintenance deduction, 
he or she may request a fair hearing in accordance with 
N.J.A.C. 10:71-8.4. If it is established at the fair hearing 
that the community spouse needs income above the amount 
established by the community spouse maintenance deduc-
tion due to exceptional circumstances resulting in financial 
duress, there shall be substituted for the community spouse 
maintenance deduction such amount as is necessary to 
alleviate the financial duress and for so long as directed in 
the final hearing decision. 

(f) If a court has entered an order against an institution-
alized spouse for monthly income for the support of a 
community spouse and the amount of the order is greater 
than the amount of the community spouse deduction, the 
amount so ordered shall be used in place of the community 
spouse deduction. 

(g) A family member maintenance deduction shall be 
calculated for each family member of the institutionalized 
individual. 

1. For purposes of this section, family members must 
reside with the community spouse and shall be limited to 
the following persons: 

i. Children of either member of the couple who are 
under the age of 21; 

ii. Children over the age of 21 who are claimed as 
dependents by either member of a couple for tax 
purposes under the Internal Revenue Code; 
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iii. Parents of either member of a couple who are 
claimed as dependents for tax purposes under the 
Internal Revenue Code as dependents by either spouse; 
or 

. iv. A brother or sister (including half-brothers and 
half-sisters and siblings gained through adoption) of 
either member of a couple and who are claimed as 
dependents for tax purposes under the Internal Reve-
nue Code. 

2. The family member deduction shall be computed as 
follows. The family member's gross income shall be 
subtracted from $856.00. One-third of the remaining 
amount shall be the family member deduction for that 
family member. 

(h) If a physician has certified that the individual will be 
institutionalized for a temporary period only and is likely to 
return to the residence within six months of the date of 
institutionalization, a maximum of $150.00 may be deducted 
from the institutionalized individual's income for the main-
tenance of his or her home in the community. This deduc-
tion shall be limited to the actual costs of such maintenance 
(for example, mortgage or rent payments, taxes, insurance, 
and other incidental costs) or $150.00, whichever is less. 
This deduction may be applied against the individual's in-
come for no longer than six months. This deduction may 
not be applied if a deduction has been made for the 
maintenance of a community spouse or other family mem-
ber residing in that residence. 

1. This deduction must be applied to the costs of 
maintaining the residence and may not be accumulated by 
the institutionalized individual. 

(i) If the institutionalized individual has health insur-
ance covering himself or herself, the amount of the 
insurance premiums shall be deducted. 

1. If the premium is billed other than monthly, the 
amount of the premium shall be prorated and deducted 
accordingly. 

2. If the premium covers other individuals in addition 
to the institutionalized individual, only that portion of the 
premium attributable to the institutionalized individual 
shall be deducted. 

New Rule, R.1991 d.32, effective January 22, 1991. 
See: 22 N.J.R. 7(a), 23 N.J.R. 215(b). 

Law Review and Journal Commentaries 

Marital Status and The 60 + Crowd. Elizabeth Brody. 164 N.J.Law 
39 (Mag) (Oct. 1994). 

Case Notes 

Exceptional circumstances resulting in significant financial distress 
warranted an upward adjustment in community spouse maintenance 
amount. M.G. v. Division of Medical Assistance, 95 N.J.A.R.2d 
(DMA) 47. 

DEPT. OF HUMAN SERVICES 

10:71-5.8 Eligibility under life care and pay-as-you-go 
agreements 

(a) In a contractual agreement where the individual has~) 
transferred his available assets to the facility in exchange for 
full medical care in the institution, the institution has a legal 
responsibility to provide such care and Medicaid benefits 
are not payable for the institutional care. However, Medic-
aid eligibility may exist in the following circumstances (see 
also N.J.A.C. 10:71-5.4(a)13): 

1. When it can be determined that no enforceable 
contract exists (for example, because the facility is finan-
cially unable to fulfill its responsibilities under the con-
tract and all terms of the agreement are thus void), the 
facility has a legal obligation to refund to the individual 
any assets which remain from the amount assigned at the 
time the contract was signed. The individual may be 
eligible for Medicaid Only as long as all other eligibility 
criteria (including resources) are met. 

2. When a contract is not actually rescinded and the 
individual retains his or her right under the terms of the 
contract but, where his or her contract rights for care in 
the facility are not fully met, Medicaid benefits may be 
available for those medical expenses not being met by this 
facility if the individual meets eligibility requirements. 

3. When the contractual agreement for care in the 
facility does not include all of the medical care (for 
example, is limited to basic room and board), Medicaid 
benefits may be available for those medical expenses not 
covered by the contract as long as all eligibility criteria are -~ 
met. 

4. In those contractual situations above in which Med-
icaid eligibility may exist, the value of in-kind room and 
board is not considered income. 

New Rule, R.1991 d.32, effective January 22, 1991. 
See: 22 N.J.R. 7(a), 23 N.J.R. 215(b). 

10:71-5.9 Deeming from sponsor to alie.' 
(a) For the purposes of determining eligibility for Medic-

aid Only for a legal alien ( applying for the first time on or 
after October 1, 1980), the income and resources (see 
N.J.A.C. 10:71-4.7) of any person who sponsored the alien's 
entry into the United States will be deemed to the alien. 
Such deeming applies for a period of three years from the 
month of the alien's entry into the United States. However, 
deeming shall not apply to any alien who is: 

1. Admitted to the United States under the provisions 
of section 203(a)(7) of the Immigration and Nationality 
Act which were in effect prior to April 1, 1980; 

2. Admitted to the United States under the provisions 
of section 207(c)(l) of such Act which became effective 
March 31, 1980; 

3. Paroled into the United States as a refugee under •-~ 
section 212( d)( 5) of such Act; 
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4. Granted political asylum by the Attorney General; 

5. Determined to be blind or disabled if such blind-
ness or disability began after the date of admission into 
the United States for permanent residence; or 

6. Sponsored by an institutional sponsor such as an 
employer or a church. 

(b) In the event an alien is sponsored by a person subject 
to the deeming rules at N.J.A.C. 10:71-5.5, those rules will 
be used in lieu of the sponsor-to-alien rules. 

(c) No inquiry shall be made regarding a sponsor's finan-
cial circumstance unless the alien's own countable income 
and resources indicate potential program eligibility. 

( d) Normal income exclusions do not apply in deeming of 
a sponsor's income to an alien. Additionally, SSI benefits, 
AFDC payments, as well as any other public income mainte-
nance payments are not excluded in sponsor-to-alien deem-
ing. 

( e) To determine the amount of income to be deemed to 
an alien, the CW A shall proceed as follows: 

1. Determine the total gross earned (wages and net 
earnings from self employment) and gross unearned in-
come of the sponsor ( and spouse if living with the spon-
sor). 

2. Subtract $458.00 for the sponsor, $687.00 for the 
sponsor if living with his or her spouse, $916.00 for the 
sponsor if his or her spouse is a co-sponsor. 

3. Subtract $229.00 for any other dependent of the 
sponsor who is or could be claimed for Federal Income 
Tax purposes. 

4. The remaining amount is deemed as unearned 
income to the alien. 

(f) In the event that a sponsor has sponsored more than 
one alien, there is no proration of deemable income among 
the sponsored aliens. The income is fully charged to each 
alien for which the sponsor has executed an affidavit of 
support. 

R.1983 d.373, effective September 6, 1983. 
See: 15 N.J.R. 999(b), 15 N.J.R. 1477(a). 
As amended on emergency basis, R.1983 d.593, effective December 19, 

1983, operative January 1, 1984. 
See: 15 N.J.R. 1733(a), 15 N.J.R. 2171(a). 

Deeming amounts increased. 
Amended by R.1984 d.566, effective November 28, 1984 (amendments 

effective January 1, 1985). 
See: 16 N.J.R. 2845(a), 16 N.J.R. 3451(a) 

Previously filed as emergency rule R.1984 d.289. 
(e): amounts of income substantially amended. 

Emergency amendment, R.1985 d.714, effective December 27, 1985 
(operative January 1, 1986, expires February 24, 1986). 

See: 18 N.J.R. 215(a). 
Amount of income in (e)2 and 3 raised. 

Readopted R.1986 d.74, effective February 24, 1986. 
See: 18 N.J.R. 215(a), 18 N.J.R. 565(a). 

10:71-6.1 

Emergency amendment, R.1987 d.78, effective December 29, 1986 
(operative January 1, 1987, expires February 27, 1987). 

See: 19 N.J.R. 245(a). 
Amount of income in (e)2 and 3 raised. 

Adoption of concurrent proposal, R.1987 d.174, effective April 20, 
1987. 

See: 19 N.J.R. 245(a), 19 N.J.R. 646(b). 
Emergency amendment, R.1988 d.55, effective and operative January 4, 

1988 (expires March 4, 1988). 
See: 20 N.J.R. 207(a). 

Amount of income in (e)2 and 3 raised. 
Adopted concurrent proposal, R.1988 d.193, effective May 2, 1988. 
See: 20 N.J.R. 207(a), 20 N.J.R. 985(a). 

Previously filed as an Emergency Rule. 
Emergency amendment, R.1989 d.57, effective December 29, 1988 

(operative January 1, 1989, expires February 27, 1989). 
See: 21 N.J.R. 207(a). 

(e)2 and 3 raised amount to be subtracted. 
Emergency amendment expired February 27, 1989. Concurrent pro-

posed amendment adopted and filed February 28, 1989, as R.1989 
d.174, effective March 20, 1989. 

See: 21 N.J.R. 207(a), 21 N.J.R. 763(a). 
Provisions retained. 

Emergency amendment R.1990 d.55, effective December 26, 1989, 
operative January 1, 1990 (expires February 24, 1990). 

See: 22 N.J.R. 251(a). 
Deeming computation amounts raised. 

Adopted concurrent proposal, R.1990 d.177, effective February 23, 
1990. 

See: 22 N.J.R. 251(a), 22 N.J.R. 954(a). 
Provisions of emergency amendment R.1990 d.55 readopted without 

change. 
Emergency amendment, R.1991 d.37, effective December 31, 1990 

(operative January 1, 1991). 
See: 23 N.J.R. 233(a). 

Increase in Medicaid Only eligibility computation amounts at (e). 
Amended by R.1991 d.32, effective January 22, 1991. 
See: 22 N.J.R. 7(a), 23 N.J.R. 215(b). 

Section recodified from 5.7. 
Adopted Concurrent Proposal, R.1991 d.169, effective March 1, 1991. 
See: 23 N.J.R. 233(a), 23 N.J.R. 1007(a). 

Provisions of emergency amendment R.1991 d.37 readopted without 
change. 
Emergency amendment, R.1992 d.84, effective January 22, 1992, opera-

tive January 1, 1992. 
See: 24 N.J.R. 651(a). 

Increase in Medicaid Only eligibility computation amounts at (e). 
Adopted concurrent amendment, R.1992 d.191, effective April 20, 1992. 
See: 24 N.J.R. 651(a), 24 N.J.R. 1498(b). 

Provisions of emergency amendment, R.1992 d.84, readopted without 
change. 
Amended by R.1993 d.402, effective August 16, 1993. 
See: 25 N.J.R. 1818(a), 25 N.J.R. 3786(a). 
Amended by R.1994 d.428, effective August 15, 1994. 
See: 26 N.J.R. 1754(a), 26 N.J.R. 3478(a). 
Amended by R.1996 d.46, effective January 16, 1996. 
See: 27 N.J.R. 3668(a), 27 N.J.R. 291(a). 

Increased amounts in (e)2 and 3. 

SUBCHAPTER 6. CASE RECORDS AND FILES 

10:71-6.1 Purpose of case records 

The case record is a complete record in support of the 
CW A's decisions and actions for each case. 

Amended by R.1995 d.651, effective December 18, 1995. 
See: 27 N.J.R. 3543(a), 27 N.J.R. 5046(a). 

71-41 Supp. 7-15-96 



10:71-6.2 

10:71-6.2 Contents of the case record 

(a) The following items shall be included in the case 
record: 

1. The narrative recording; 

2. All medical reports and record of action from the 
MRT (appropriate cases); 

3. All forms related to financial eligibility; and 

4. All related correspondence, memoranda and docu-
ments except those which are required by law and regula-
tion to be maintained in some other files. 

10:71-6.3 Forms applicable to the Medicaid Only program 

Forms applicable to the Medicaid Only program (aged, 
blind and disabled) are listed on page 1 of Appendix A; 
sample forms follow that list. 

10:71-6.4 Maintenance and custody of case records 

All case record material relevant to each family shall be 
maintained under an appropriate registration number. All 
records shall be appropriately indexed and filed. 

10:71-6.5 Movement of case records 

(a) No case record or official part of such record shall be 
removed from its designated filing cabinet without an identi-
fying record of the person who has custody of it. 

(b) No case record or official part shall be removed from 
the offices of the county welfare board except at the specific 
authorization of the director, deputy directo.r or duly desig-
nated representative of the director. 

10:71-6.6 Retention and destruction of records 

For policy and procedure on retention and destruction of 
case records see Public Assistance Manual 7270. 

SUBCHAPTER 7. OTHER PAYMENTS 

10:71-7.1 General provisions 

Medicaid Only recipients, like Supplemental Security In-
come (SSI) recipients are eligible to receive services and 
related service payments for services identified at N.J.A.C. 
10:71-7.2 and for payment of burial and funeral expenses as 
authorized by N.J.A.C. 10:71-7.5. Such payments as 
deemed necessary and appropriate by the county welfare 
agency shall be paid either directly to the vendor of the 
service or by a check issued to the eligible person. 

DEPT. OF HUMAN SERVICES 

10:71-7.2 Services and service payments 
Eligible applicants and recipients as defined under the 

State Plan for Title XX of the Social Security Act may 
receive the services and related service payments specified 
in the State Plan. The Division of Youth and Family 
Services is responsible for providing the county welfare 
agency with policies and procedures regarding these service 
programs, including those specified in N.J.A.C. 10:71-7.3. 

10:71-7.3 Other service payments 
Eligible applicants and recipients of Medicaid Only are 

also eligible to receive certain service payments as autho-
rized at N.J.A.C. 10:82-5.2 through 5.4. These include 
payments for expenses incident to homemaker service, travel 
costs for health care, and child care in certain situations. 

10:71-7.4 Emergency assistance payments 
Eligible applicants and recipients of Medicaid Only are 

not eligible to receive emergency assistance as . defined in 
N.J.A.C. 10:82-5.10. 

10:71-7.5 Payment of burial and funeral expenses 
The county welfare agency is directed, under certain 

situations, to provide payments for burial and funeral ex-
penses on behalf of Supplemental Security Income and 
adult "Medicaid Only" recipients, as well as former Old Age 
Assistance, Disability Assistance and Assistance for the 
Blind recipients. The procedure authorizing these pay-
ments is located at·N.J.A.C. 10:100-3.3 through 3.9. 

As amended, R.1982 d.354, eff. October 18, 1982. 
See: 14 N.J.R. 816(a), 14 N.J.R. 1162(c). 

Reference to obsolete manual deleted. Reference to new, codified 
handbook included. 

Case Notes 
Medicaid-only applicant entitled to funeral expenses. B.F. v. Mon-

mouth County Board of Social Services, 92 N.J.A.R.2d (DMA) 45. 

SUBCHAPTER 8. RESPONSIBILITIES 

10:71-8.1 Other agency responsibilities 
(a) Determination of continuing eligibility: The eligibility 

of each case shall be redetermined at least once every 12 
months. This redetermination provides an opportunity to 
evaluate the total situation and enables the Income Mainte-
nance (IM) worker to ascertain whether the individual's 
eligibility has changed. 

1. It shall be the agency's responsibility to review 
indications of ineligibility as they occur and to discontinue 
Medicaid Only eligibility whe:n appropriate and without 
delay. The agency shall notify each applicant/recipient of 
any agency decision that relates to his or her eligibility 
status in accordance with the provisions of N.J.A.C. 
10:71-8.l(e) and 8.3. · 
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