
STATE OF NEW JERSEY 
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 
744 Broad Street, Newark, N. J. 

BULLETIN £103 MAY 15, 19L10. 

1.. APPELJ~ATE DECISIONS - HAVITZ v. LITTLE· FALLS. 

MARTIN HAVITZJ ) 

Appellant, ) 

-vs- ) 
ON APPEAL 

CONCLUSIONS 

TOWNSHIP COM.l!II'l'TEE OF THE 
TOWNSHIP OF LITTLE FALLS, 

) 

. ) 
Respondent 

- - - - - - - - - - - - - - - -) 

Henry Joseph, Esq., Attorney for the Appellant. 
George T. Anderson,? Jr.} Esq~, Attorney for the Respondent. 
Vincent C. Duffy:i Esq. 3 Attorney for the Main Liquor co.,. Inc., 

et al., Objectors. . 
:Mitchell F. Donato, Esq., Attorney for the Little'.Falls Liquor 

Dealers Association, an Objector. 

This is an appeal from respondent's refusal to issue a 
plenary retail distribution license for premises located on 
the Newark-Pompton Turnpike in the.Singac section of Little Falls. 

The municipality, with a population of approximately 
5,000 per~rnns and an area of about four and a half square miles, 
contains seventeen consumption premises and one distribution 
premises. Eleven consumption establishments are located in 
Singa.c .9 which has the si:1allest population of the three sections 
compris:Lng the municipality. Pour of these establishments are 
located in the imrnediate vicinity of the proposed premises, two 
directly across the street and the others within one block. 

On February 26, 1940, the date when Appellant's appli­
cation was denied, respondent introduced an ordinance to limit 
plenary retail consumption l:Lcensos to seventeen and plenary . 
retail distribution liconses to one, the number then (and still) 
outstanding. On March 11, 1940 this ordinance was adoptc;d upon 
~final reading. · 

Appellant contends that the ordinance should not be 
retroactively applied to his application since it was not actu­
ally adopted until two weeks after his application was deniedo 
A similar cont,antion was found to be without mer.it in the case 
of Fran1din Stores Co. v. Elizabeth, Bulletin 61, Item 1, 
where it was held: 

flThe spirit and not the letter of the law should 
dominate. SournJ. public policy requires that if a 
special privilege i.s to be given, the grant must be 
consonant with such policy at tho time the grant is 
made. Whether a license should be issued is not a 
game of legal wits or abstract logic, but, rather 1 

a solemn determination on all the concrete facts, 
whether presented originally or on appeal, whether 
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·or not it is proper to issue that license. ·rt is not 
a mere umpirets decision whether or not some adminis­
trative official previously mp.de a move out of ord·er 
or erred in technique or did.something which by strict 
rules he had no right to do, but rather a final adjudi­
cation whether the license should be issued NOW*** 
True, the ordinance had not beep. adopted at the time 
of the denial, but it was in actual, bona fide contempla­
tion. The good faith of respondents is denionstrated by 

· the actual adoption of such ordinance the month following 
the _denial,. ·! find, as fact, that the policy existed at 
the time the application was denied even though it was 
not formally manifested until a later.date.· The conten­
tion of appellant fails, not becaus~ .the application.was 
barred by the ordinance but rather because to grant it · 
now would be in defiance of the local policy manifested 
by the ordinance in active, bona fide· contemplation ·at 
the time the application was denied.11 

To the· same effect are.Widlansky v. Highland ·park, Bulletin 209, 
Item ?;·cocciolone:v. West Deptford. Bulletin·247; Item 3; 
Galluccio and Sciarrab.one v. Belmar•: Bulle,tin 255j Item 8; 
Garrison v. Bridgeton, Bulletin 30l,.Item 3; Schuttenberg v. 
Keyport, Bulletin· 327, · tem .3; Forest .Hill Boat Club v. 
Cinnam~nson. Bulletin 372, Item' 7. ·· · 

' Respondent's g.oocf faith in adopting the ordinance is not 
imp"ligned. The chairman of the township Committee.testified.that 
the limitation set forth in the ordinance was but a· formal mani­
festation of ·the policy which had existed in the municipality for 
:several years theretofore. 

·There is nothing in the evidencff to show that the ordin­
ance is 'unreasonable either p.s applied to the 'l'OW11.Ship as a Whole 
or.in its application to appellant and the vicinity in question. 
It1 would appear that the eighteen li·quor places a~e adequate to 
service the needs O'f the municipal.i ty and that the four taverns 
now in.the vicinity are.ample for.the·.particular area. 

. Appell.ant's argument t'hat women:wou~d f:.i_nd it more con­
".enient to purchase liqµot· at a regular· 11 package~.t store rather 

·'than at a· tavern .is unsupported by any proof that• any of the women 
in the municipality have suffered'any inconvenience-for that rea­
son. Furthermore, even i.f this argument were. well taken, such· 
inconvenience would not of itself~ constitute a public need re­
quiring the issuance of an _additional distribution license in 
defiance of the local quota~. 

Since ~his is~ue,is d~~positive of the:entire appeal, 
it is U:nnecessary to: .consider the other grounds upon which re..:. 
spondent rested its denial of license to the appe~lant. 

The· action of r.e~pondent is affirmed. 

Dated: lVIay·a,·1940 • 
.. ,·. 

E. W. GAHRETT:, 
Acting:Commissiorier. 
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2. DISCIPLINAHY PROCEEDINGS - PEHMITTING CO:NSUMPTION OF ALCOHOLIC 
BEVEHAGES BY INTOXICATED PEHSONS _·3 DAYS. 

In the Matter of Disciplinary 
Proceedings against 

) 

) 

) 

) 

JOcrnPH KAY' 
29 f;~herman Avenue, 
Newark, New Jersey, 

Holder of Plenary Retail Conswnp­
tion License No. C-317, issued by ) 
the MuniciDal Board of Alcoholic 
Beverage C~ntrol of the City of 
Ne1vark. 

) 

- - - - - ) 

CONCUJ[:)IONS 
AND OHDEH 

Maurice Schapira, Esq., Attorney for the Licensee. 
Samuel B. Helfand, Esq., AttornC::;y for the Departnent of 

Alcoholic Beverage Control. 

Charge was served upon the licensee alleging that, 
·,'1'· '18 J.-O':C:D }''" .- 1-'1 ''l~ rlr>}l' "'~·.,' •:c•l' r• lJ0

·' b·c,·v'or~•P'C>e tO on ,.1a;y ' ovv, ~··~ .-,0 u cl~ CA. lh .... ~\11:.:,IeG '-" CO~.LO ,C . \ .. " do'~") J 

and permitted the consurc1ption of alcoholic beverages by,· per sons 
actually or apparently intoxicated, contrary to Rulo 1 of State 
Regulations No. 20. 

The ff'Ji.de:nce of Investj_gators DJ.Pietro and Carlin, of 
this Department, shows that.? on the date in question, they saw 
two lXJ.trons who wcru in a very intoxicutc::d condition consuming 
alcoholic beveragus on the lic•.=msed premises. There is no cvi.­
dcncc: in the case to show CL sale to the intoxicated patrons. 

At tho conclusion of the testimo1zy, licensee retracted 
his plea of not guilty and ple::?dcd non vul h bc.~cau;3e of the~ evi­
dence sb.owing thee t th0 l:Lccnsee permi ttExi the; consmnptio:n of alco­
holic beverages on the licensed pr•_;mises by persons actually in­
toxicated. 

Thill'! is the first disciplinary proceeding brought 
agalnst th<> licfrn:3ec, although hi JttrlE: 19:St) he:: was convictfJd in a 
Criminal Court and fined OnE: Hundrod Dollars (~~100.00) on a charg~; 
of employing an unqualificC:. bartendG'. I shall suspend the li~ 
cense for three days. If th:::; evidence: had shown that sales had 
been made to persons in an intoxicated condition, the suspension 
would have been for o. longer pJriod. 

Subsc~quent to tnc .i.nsti tu ti on of these proceedings, the 
above mentioned license has expired and has been ro1ewcd by the 
lssuc:mcc of Plenary Hetail Consumption Liccns•J No. C-21t1 (1939-
1940) to the; same liccnseu for the same premises. 

Accordingly, it is ;1 on this 8th day of May, 1940, 

ORDEHED, that Plenary Hetail Consumption Licunse 
No. C-214 (19259-19'1:0), her2tof or2 issuc:d to Joseph Kay by the 
11Iunicipa1 Board of Alcoholie Bc:vcrago Control of the City of New­
ark,;; be cmd the same is hereby suspended for n period of thrC:e (3) 
days, effcct5.ve J'Jlay 13, 19~1:0, at 3:00 A.M. (Daylight Saving 'I'ilii8). 

ID. Wo GAHRE'rT J 

Acting Com111J.ssiow,;r. 
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3. DISCIPLINARY PROCEEDINGS - GAMBLING - PAY-OFF ON BAGATELLE AND 
RADIO iJ.lACHINE GUN - 3 DAYS ON CONFESSION OF GUILT. 

In ~he Matter of Disciplinary 
Proceedings against 

ANNA i1IARKIEWICZ, 
281 Bergen Street, 
Newark, New Jersey, 

) 

) 

) 

) 
Holder of Plenary Hetail Consump-
tion License C-320, issuBd by ) 
the Municinal Board of Alcoholic 
Beverage C~ntrol of the City of ) 
Newark. 

-----) 

CONCLUSIONS 
AND ORDEH 

Harold. J. Popper, Esq., Attorney for Defendant-Licen.see. 

Charles Basile, Esq_., Attorney for tho State Department of 
Alcoholic Beverage Control. 

The license.3 has pleaded gui.l ty to charge of permitting 
gambling on the licensed premises in that pay-offs in cash were 
made on winning scores obtained on a bagat<Jlle machine and wagers 
for drinks were made on scores obtained on a radio gm1 machine. 

The usual penalty for this violation is five days. 

By entering this ploa in ample time before the day fixed 
for hearing, the Dcpartmi::mt has been saved the time and expense of 
provin~ its case. The license will, therefore, b(~ suspended for 
three \3) days instead of five (5) day·s. 

Accordingly, it is, on this 8th day of May, 1940, 

ORDERED, that Plenary Retail.Consumption License C-320, 
heretofore issued to Anna Marki2wicz by tho Iviu..11.;icipal Board of 
Alcoholic Beverage Control of th2 City of Newark, be and the same 
is hereby suspended for a period of tbree (3) days, effective 
May 13, 1940, at 3:00 A.ivI. Dayl:ight Saving Time. 

E. Vif. GARHE1'T;i 
Acting Commissioner. 
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4. ELIGIBILITY - MORAL TUHPITUDE - FACTS EXAMINED -- CONCJ~USIONG. 

May 10, 19t10 

li£.L Case Noe 325 

In "Tuly 19~)6 app:::..icant was arrested on a chD.rge of con­
ducting a lottery by mail. In January 19~)9 he pleaded guilty, 
received a suspended sentence, and was placed on probation for two 
(2) years. 

Applicant testified that in 1936 he was employed a~1 a bus 
driver; that shortly prior to his arrest, a plc:m to raise money 
for the Underprivileged Ch]_ldren 1 s Protective Association had been 
explained to him by an officer o:f that a::;sociatj_on and that he 
had them agreed to carry out the plan vd thout receiving any sal­
ary, with the understanding that he would eventually receive a 
salary if the; operation of tlE plan warranted payment thereof. 
'I'he plan seer:is to have been in the nature of a chain letter 
affair, involving sale of tickets a't twenty-five cents each, 
which would entitle the holder to a chance on a prize. Applicant 
tostifiecl that he thought that the plan was entirely legal. 

The probation officer ha,s furnished a report substan­
tially corroborating applicantts testimony and setting forth that 
it was a ra thcr ama tc;urish schr:.:mc, which had been in operation 
approximately six (6) weeks before the date of the arrest. He 
further advisc;d that parts of the profits were, in fact.:i donated 
to the Milk Fund of the; association above mentioned and to other 
charitable purposes. 

It app1:;ars that applicant herein has no other criminal 
record. 

Under all the circumstances of th(~ case, I believe that 
th:; cr:Lm,;,:) of which he was convicted did not involve moral turpi­
tude and recommend, thi:::rc:forf:3, thr1t; he be advised tha.t he is 
eligible to hold a license or to be employed on licensed premises. 

APPROVED: 
E. VV. G AH.RE TT, 

Acting Commi~3sioner. 

Edward J. Dorton, 
Deputy Commissioner 

and Counsel. 
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5. DISCIPLINARY PROCEEDINGS - FHONT - UNDISCLOS:Em INTEREST HELD 
BY PERSON. LACKING FIVE YEARS' HESIDENCE - DISMISSED ON 
S URRENDEH OF 1 I CEN [3E. 

In the Matter of Disciplinary 
Proceedings against 

TERESA lvIARCHISIO, 
Lotus Landing, West Shore 

Swartswood Lake, 
Stillwater Township, N. J. 
P -0 uew·toy1 I) D 0 · • • .L\I .I. ' • lo D h.J j 

Holder of Plenary Retail Consump­
tion License C-6, issued by the 
Townshin Committee of Stillwater 
1.rownship. 

) 

) 

) 

) 

) 

) 

) 

CONCLUSIONS 
AND ORDER 

Charles T. Downing, Esq., Attorney for the Licensee. 
Stanton J. Macintosh, Esq., Attorney for Department of 

Alcoholic·Beverage Control. 

The licensee has pleaded guilty to charges that in li­
cense application filed with the Tmvnship Comrni ttee of Stillwater 
Tovvnship ·she misrepresm1ted the interest of Joseph Gonella in 
liconsc~ applied for and the business to be conducted thereunder. 

The file discloses that Gonellats interest was partially 
set forth but not fully or adequately described. It appears 
that Joseph Gonclla has been the owner of the realty and building 
vvhich housed thG licensed premises since 1920. Since that time 
he has r.esided at the pr·cmises approximately nine months of E-)ach 
year. During the :Lntervals he returned to and resided. in New 
York City m1til 1936, since which time he illis been a permanent 
r.esident of Stillwater Tovmship, Sussex County, New Jersey. 

There appears amplG foundation for honest belief on the 
part of both the licensee and Gonella that the latter in fact was 
a properly qualified resident of New J;;'.:rsey for more than five (5) 
years last past. However, the:: l:i.censee has frankly conceded, in 
the light of subsequent explanation, that Gonella technically has 
not been a resident of New Jersey continuously, within the pur­
view of the Alcoholic Beverage Law, during tlw five years immedi­
ately preceding the filing of the license application. 

The licensee has further conceded that the extent of 
Gonellats interest in the licensed businuss was not fully set 
forth in the application. The licensee has cooperated fully with 
the Department, has made frank disclosure· of all facts, nnd on 
Ivlo.y 2nd, 1940 volun.tarily surrendered to the Stillwat0r Township 
Cornmi ttee liccmse C-6, against which the so proceedings w.ere di­
rected. 

I arJ. satisfied, in the light of all of the attendant 
circumstances 2 that it would be equitable and just to permit sur­
render of th~ license and no further punishment need be imposed. 

Accordingly, it is_; on this 10th day of May, 1940, 

ORDERED, that these proceedings be and the same are 
hereby dismissed. 

E. W. GARRETT, 
Acting Crnmnissioner 
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E3. DISCIPLINARY PHOCEEDINGS - SALES TO PEHSONS ACTUAIJLY OH 
APPAHENTLY INTOXICATED - PROOF INSUFFICII~NT - DISMISSED. 

In the Matter of Disciplinary ) 
Proceedings against 

HARHY KURTZ; 
135 Mulberry Strec)t, 
Newark, New Jersey, 

Holder of Plenary Retail Con­
sumption License No. C-131, for 
the fiscal year 1937-1938, issued 
by the Municipal Board of Alco­
holic Beverage Control of the 
City of Nevv-arlr. 

) 

) 

) 

) 

) 

) 

CONCLUSIONS 
AND ORDEH 

Sidney Simandl, Esq., (Wj_lliam C. Egan, Esq. on bric~f) J 

Attorney for tlIB Licensee. 

Charles Basile} Esq.; Attorney for the Departmont of 
Alcoholic Beverage Control. 

Charg(2s served upon the licensee allege;, in sub:3tance, 
that on May 26 and June 4, 19~)8 he permitted or suffered con­
sumption of alcoholic beverages on his licensed prerni.ses by per­
sons actually or apparently intoxicated, in violation of Rule l 
of State Regulations No. 20. 

After carefully considering ihe record 9 I am in doubt 
as to whether th,2 per sons servc~d were 11 actually oi' appar.::m.tJ.y 
intoxicGtcdn within thu nwo.ning of the rule. I shoJ~l givz:: tho 
liccnsc~e the benefit of the. doubt and di~·Jmiss the charges. 

Accordingly, :i.t is, 'on this 10th day of May, 1940 3 

ORDERED that the charges herein be dismissed. 

E • VV. GARRETT, 
Acting Commissioner. 
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7. DISCIPLINARY PHOCEEDINGS - INDECENT PERFOHlVIANCE - NOISE AND 
NUISANCE - 30 DAYS' SUSPENSION. 

In the Matter of Disciplinar. 
Proceedings against 

HARRY KURTZ, 
135 Mulberry Street, 
Newark, N • . J., 

Holder of Plenary Retail Con­
sumption License C-291, issued 
by the Municipal Board of 
Alcoholic Beverage Control of 
the City of Newark, County of 
Essex. 

) 

) 

) 

) 

) 

) 

) 

CONCLUBIONS 
AND ORDER 

Charles Basile, Esq., Attorney for the State Department of 
. Alcoholic Beverage Control. 

Herman w. Kurtz, Esq.:> Attorney for the Licensee~ 

· The licensee "was charged with (1) per'mitting lewd· and 
immoral twtivi ties on the licensed premises.; (2) permitting. un­
necessary noises upon the licensed prerrdse.s; (3) permitting the 
licensed place of business to be c.onducted in such manner as to 
become: a nuisance, all in violation of State Regulations 20, 
Rule 5. 

I. Testimoi1y of investigators of this ])epartment estab­
lishes .that in the early mori1ing of .July .16, 1939 as they entered 
the preinises they observed a colored woman patr01:i danclng to the 
inusic of a record machine J meanwhile .clutching a· wrapper or smock. 
about her to emphasizo her figure.? the dance consisting of sug-

;;sestive motions of the body. In the course of the dance she col­
lided with a colored mr.m ahd ah argument ensued during which foul 
and obscene epithets were hurled.? peace being fitmlly restorBd by 
the bodily ejection of th-2 man . by the day bartender. Shortly 
afterward the colored woman asked whether anyone would give her a 
quarter, wher2upon one of the investigators complied with her re­
quest. · She placed it on the edge of "'1 table and then, raising 
her s·mock above her hips and disclosing to the patrons. her un­
clothed body, she attempted br.motions of her )'.lips and legs to pick 
up the quartc.:;r from the table but failed after several attempts. 
Although the performance was easily visible by the bartender then on 
duty, neither he nor.the day bartender made any attempt to inter­
rupt it but permitted· it to continue. 

2 & 3. '11ostimony in support of the charge of permitting 
unnecessary noises and permitting the licensed p+Lace of busi­
ness to be conducted as a nuisance was produced by neighbors • 

. The tenant of the apartment _ovl:r the licensed premises testified 
th.at loud music from a phonograph record machine often continued 
until the 0:00 A.M. closing hour. Anoth0;r neighbor testified that 
on one occasion a man and woman left the premises and engaged in 

. sexual intercourse in a nearby automobile; .that intoxicated per­
sons customarily leave the premises and urinate and vomit on the 
sidewalk of n1.?ighboring properties; that women come. from the prem­
ises anc:i solicit men on the street for sexual intercourse; that 
patrons leaving the tavern late at·night shout and use vile 
language. A third neighbor testified that from the sidevvalk loud 
e;inging and vulgarity can be heard,·· coming from the licensed 
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premises. Indicating the nature of the business that is conduc­
ted and the class of patrons to wh1.ch the licensee caters .9 one 
i.nvestLgator testified that he had scarcely one dr:i.nk. because "1rh0; 
p.lacc :is filthy. Wh(m we went in we asked for bottled beer so 
w,:; wot.:i.10. not have to use glasses. 11 

Thu licenseels defense to the first charge is the cate­
go1'ical G(mial of the bartender on duty that night that the lewd 
p,;rformanc(; occurred, supported by an equally categorical denic1l 
that the day bartender wos prest~nt on the occasion in question. 
'I'l12 testimony as to the noise and the manner of tlHC! conduct of the 
lieensed business was not met exeept by attempts to show bias o:f 
th.:) neighboring residents. 

I find tlE; licensee guilty as charged. The license will 
be suspended for thirty days. 

Accord:Lngly, it is, on th:Ls 10th day of lV[ay, 1940.9 

ORDERED, that Plenary H.c~tail Consumption I~ieense C-291, 
heretofore issued to Harry Kurtz for premises 135 Mulberry Street, 
be:: and trh:: same is hereby suspt::nded for thirty days, cmnrnenchi.g 
at 3:00 A.M. (D.S.T.) on Wednesday, the 15th day of May, 1940. 

E. W. GAHHETT.9 
Acttng Cornmis siorwr. 

B~ SEIZURES - CONFISCATION PROCEEDINGS - PROPERTY FORFEITED. 

In the Matter of the Seizure on ) 
March 7, 1940, of a Hudson Coupe 
and forty-one 5-gallon cans of ) 
alcohol found th(::rein, on White 
Horse Pike, in the Borough of ) 
Ch3silhurst, County of Camden 
and State of New Jersey. ) 

Case 5706 

ON HEARING 
CONCLUSIONS AND OHDER 

Harry Castclbaum, Esq., AttornGy for the Department of 
Alcoholic Beverage Control. 

On March 7, 1940, New cTl::rsey State Troopers arr-2stE?d 
Ralph A. Ream for transporting forty-on:; 5-gallon cans of illicit 
alcohol in a Hud:-rnn coupe on the White Hor~58 Pil;:c: in the Borough 
of Chesilhurst. Thie-; cans of alcohol bore no Federal tax stamps 
or other indication that the alcohol was tax paidj and the motor 
vehicle was not licensed to transport alcoholic beverages. 

Tht;r<0after, the seizure was turned over to this Depart-
r,1ent. 

At a heari.ng duly held to deterr11ine whether the rnotor 
vehicle ;:ind the o.lcohol should be confiscated~ no one appeared to 
Contos+ t'~.).· pro~G~Q0~1·1:igc "-'~JU ...... ~ _ ..-v ...... L ... ·il-.>o 

The alcohol is presumably Hbootl(:g 11 because: .9 although 
fit for beverage purposes, it bore no tax stamps. P.L. 1939, 
c. 17?. Under the Statute} illicit alcohol and the v2hicle used 
in its transportation are subject to confiscation. R.S.33:1-66(c). 
It is determined that the seizod property consti.tutes unlawful 
property. · 
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Accordingly, it is ORDEHED that the seized property (set 
forth in Schedule "AH annexed hereto) be and hereby is forfeited 
in accordance with the provi.sions of R •. s. 33:1-66, and that. it 
be retained. for the use of· hospitals and State .:i County and rnurd­
cipai institritions, -0r destroyed in whole or in part at the di­
rection of the Commissioner. 

Eo W. GARRE'.I''l', 
Acting Commissioner. 

Dated: May 11, 1940. 

SCHEDULE 11 A11 

41 - 5-getllon cans of alcohol1.c beverages 
1 Hudson coupe, Serial No. 752078, 

Engine No. 26735 9 1939 Pennsylvania 
Regis tr a ti on No •. · 2 ZlJI 94. 

9. APPELLATE .DECISIONS - GRACE v. EGG HARBOH •. 

NELLIE M. GRACE, ) 

Appellant, ) 

-vs- ) 

TOWNSHIP COMMITTEE OF THE TOWNSHIP) 
OF' EGG HARBOH, NELLIE M. GRACE.? 
INC., a New Jersey corporation, 
HAYMOND BRADWAY and GEORGE A. 

) 

BHOWIEHLLEH.? ) 

Respondents ) 

ON APPEAL 
CONCLUSIONS 

Morgan E. Thomas, Esq., Attorney for Appellant. 
C. B. Dixon, Esq., Attorney for Respondent:, Tovmship Committee 

of the Tovmship of Egg Harbor. 
Augustus S. Goetz 51 Esq., Attorney for Respondents) Nellie M. 

Grace, Inc.:; Haymond Bradway and George A. Brownmiller. 

Appellant appeals from the action of the: Township Cornmi ttec 
in transferring to Nellie M. Grace, Inc. plenary retail consumption 
license C;...9, which hi1d been issued to appellant for the present fis­
cal year •. 

On October 7, 193~0, Nellie IL Grace, Raymond Bradvmy and 
Georg(~ A. Brownmillor c:mtered into a written agreement to form a 
corporation to be known as Nell].e M. Grace, Inc., wherein and 
1ivhc:reby Haymond Bradway and George A. Brownmiller agreed to invest 
such reasonable funds 2 not to exceed One Thousand Dollars ($1000.00), 
as are necessary to operate the present licensed premises of Nellie 
IVI. Grace 3 and appellant agreed to lease her property to the cor­
poration for a five-y12ar period .. The agre:,:ment ·also contctins the 
following provisions: · 

11Nellie Grace agre1'~S to transfer to the corporation 
her liquor license~. 11 · 

There is dispute between the parties as to whether Bradw&y 
and Brownrniller carried out the terms of the agreement but it is 
admitted that the corporat:Lon was formed. 

.. 
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Shortly after the agreement was signed 7 an application 
was filed to transfer said license to Nellie M. Grace, Inc., but 
the Tovmship Clerk testified that said application did not bear 
the consent, in writing, of appellant herein to such transfer. 
While the Clerk testified that a copy of the agreement dated 
October 7, 1939 was shown to the members of the Township Com­
mittee before they transferred the license on October 21.:i 1939, 
that evidence is not sufficient to show that there was a compli­
ance with the provisions of H. f). 33: 1-26, which provides that the:: 
11 applicc:.tion for transfer shall be signed and sworn to by the 
TJerson to whom the transfer of license is sought and shall bear 
the consent in writing of the l_icens(::e t9 such transfe:r::T-1 -Sinct:~ 
the statutory requirement vms not complied. with in this ca~:>E'_, I 
find that the Township Corn.i'Yiittee had no jurisdiction to act upon 
the application. 

It is· unnecessary to considc:;r the ql.i.estion as to whether 
appellant's lett<3r to the Township Clerk, dated November 10, 193£) :1 

constituted a withdrawal of her consent since I find that her 
consent bad never been given a~:; required by statute. HenceJ the 
case is dis ti:nguished from Mancini v. West New. yor}c.:i. 
Bulletin 253, Item 10, 1:and case~;, thorcin cited. 

Respondents also contend that in November 1939 the 
Sheriff of Atlantic Colinty sold app•2llant's premises to a third 
party, but that evidence; appears to be immaterL.~l becausu, at 
least on the date of hearing, appellant continued in possession 
of the property. Of course, if she los<2s the right of pos;:::ession, 
she cannot thereafter continue to operate under her license. 

It o.pp,;ars from the ti:;stimony that after the attemptc:::d 
transfer on October 21,1939, appellant refused to surrender her 
licon~3e certificate so that the transfer might be endorsed there­
on; that tho LLccnse certificate has' nev.:.:r been endorsed to th0 
corporation; and that app8llant ha.s continued to opc~rate he;r bus­
iness at the 11censed premises in her own narne since October 21 1 

1939. This she had the right to do under the ruling made in 
He. Volcker. Bulleti.n 140, It(:::rn 9. 

VVlmtover rights the parties may have under the agrc,;:rn.ent 
of October 7, 1939 should be settled in a court of competent 
jurisdiction. 

Bocausc respondent Township Committee had no jurisdic­
tion to consider an application for transfer vv-hich did not bear 
the consent in writing of the licensee to sucn transfer, its ac­
tion in transferring th3 lic~nse to Nellie M. Grace, Inc. is, 
thorefore 1 reversed. 

Dated: May 11_, 1940. 

E. W. GARRETT, 
Acting Commissioner. 
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10. DISCIPLINARY PROCEEDINGS - WHOLESALER - SALE TO CONSUJ.v1EH -
SUSPENSION ONE DAY ON GUILTY PLEA. 

In the Matter of Disciplinary 
Proceedings against 

FEDERAL WINE & LIQUOR COMPANY, 
315 Clendenny Ave., 
Jersey City, N. J., 

Holer of Plenary Winery License 
V-25 and Plenary Export Wholesale 
License EW-7; issued by the State 
Commissioner of Alcoholic Beverage 
Control. 

) 

) 

) 

) 

) 

) 

- - - - --- -) 

CONCLUSIONS 
AND ORDER 

Richard E. Silberman, Esq., Attorney for the State Department of 
Alcoholic Beverage Control. 

Nathan L'. Jacobs, Esq., Attorney for Defendant-Licensee. 

The l:Lcensee has; pleaded guilty to the following 
charge: 

"On or about Dec<Jmber 19, 1939, you sold, transported 
and distributed alcoholic beverages in the State of New 
Jersey not pursuant to and within the terms of your Plenary 
Winery and Plenary Export Wholesale Licenses in that you 
sold and delivered alcoholic beverages to a consumer in 
violation of R. S. 33:1~2." 

Re 1NL!.kinson Gaddis Company et als. 2 Bulletin 184, 
Item 5 involved an analogous situation. Three plenary wholesale 
licensees were~ charged with having sold and delivered alcoholic 
beverages to a non-licensee in violation of the terms of their 
licenses. The only distinction is that the sales in those cases 
were not made to consumers but were sales dt:;livered to retail 
licensed premises carelessly billed in the· name of a non-+icensee. 
It there appea.red that one Henry Pross, a retailer, had sold his 
business without benefit of legal transfer to Karol Skrzysczak. 
Th2 latter name had been placed on the window and Skrzysczak was 
conducting the business under Prossr license. The wholesalers 
thought thoy were dealing with a licens8e. Actually; they were 
not. In suspending th0 licenses for three days, it was _stated: 

11 There was apparently no delibsrate intent consciously 
to violate the law •••.. That, however, does not excuse 
the sale and billing of'.. alcoholic beverages in the name 
of a man who does not in fact hold a li.cense. That, to 
say the very least, amounts to gross and· inexcusable 
carelGssness on the p.art of the wholesalers. It is not 
sufficient to say that it was the unfortunate mistake of 
an employee. Retail licensees are held responsible for 
the acts of their employees irrespective of their own 
personal irmocence. Wholesalers are equally responsible. 11 

In the present case, the sale and delivery was .made not 
to retail licensed premises but directly to a consumer. It may 
be true that thi.s licensee did not intend to violate the law; 
that, as its counsel argues.9 it merely had f-1:anted a !!misguided 
but understandable 'personal favor' or act of human friendship"; 
and that this was not a habitual practice but an isolated in­
stance. The fact remains, however, that whilu actual intent to 
violate the law was absent, the sale was made. That sale was in 
violation of the Alcoholic Beverage Law. 
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The penalty v1ill therefore be the u:-mal three days, less 
two for the gu1lty· plea. 

Accordingly, it is, on this 11th.day of ]',lay, ~.940J 

ORDERED, that Plenary Winery License V~25 jnd Plenary 
Export Wholesale License EW-7 2 heretofore issued to Federal Wine & 
Liquo1· Company by the State Commissioner of Alcoholic Beverage 
Control, be and they are hereby suspended for a period of one (1) 
d.a.y, QffectJ.ve May 16, 1940 at 7:00 A.IL (Daylight Saving Time). 

E. \JV. GAHHETT, 
Acting Commissioner. 

11. DISQUALIFICATION - APPLICATION TO LIF'T - GRAN1'ED. 

In the Mattic:r .of an Appllcation ) 
to Rernove D;Lsqualifica tion because 
of a. Conviction, Pursuant to the ) 
provisions of R. S. 33:1-31.2 
·c· 'lC' [lC '"1}t:n·1rl ,::;d' 'QV Cl··i''TJt·"-'j, r.,:_r.:,o c. ..,) ..1. . ..._ . ..:,_ u. ..._. '4 J .1..-et _t- L . vv ;; 

P •. L. 1938) 
) 

) 
Case No. 92 

- - - -) 

CONCLUSIONS 
AND ORD.EH 

In 1931 petitioner pleaded guilty to a charge of breaking 
and entering and was placed on p:cobation for three years. 

At the hearing petitioner produced_, in his behalf, thre12 
character witnessc;s - a Clerk of the County Board of Elections, a 
Dc:::puty Collector of Internal HevenueJ and <1 tavern keeper - who 
have knovvn him. for eight J six and four years. respectively. All 
thrEJ'J witnesses testif:ied that they resj_d\) in petitioner's immed:L··· 
ate neighborhood, and that, from the t].me tho.t thc~y have known him, 
his rJputation in the commun:ity has been good. 

Petitiono~'s flngerprint record dis~loses that he has 
neither be.2n arrested nor convictc.:d of any crime sinc'i:~ 1931. Tho 
Police Department in· th:.; municipal] .. ty vrherein he re[:Jides has cer­
tified that ther,:; are no pcmdi.ng complaints or investigations 
agalnst him. 

~ It is concluded that petitioner has led a law-abiding 
life' for the 12~st past nirw years and that his association with 
thf.:: alcoholic beverag,:; industry will not be contrary to public in­
t·:;1"est. 

Normally:; pet:L t:Lo.ner rs· disqualificatio.c1 would be lifted 
effectiv(.; irnE1cdiatcly but, in his application for Solicitor's Per-
1.ld.t filed with this Departnl'.:::nt, he denied urnlc;r otJ. th that he had 
been convicted of n~iy crinh?. For tl1is false swearing his dts­
qualific~ation will not b,=, lifted for another ten days. 

Accorc'lingly, it is, on this 13th day of l·Iay, 1940, 

ORDERED,that the petitioner's statutory disqualification, 
becaus·2 of th;; conviction referred to herein, be and the same is 
hereby removed effective May 23, 1940, in accordance with the pro­
visions of R. S. 33:1-31.2 (as mncnded by Chapter Z150, P.L. 19:58). 

E. W. GARHETTJ 
Acting c()lllEJ.issioner. 
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12. SEIZURES - CONFISCATION PHOCEEDINGS - PHOPERTY FORFEITED. 

In the Matter of the Seizure on 
March 18, 1940, of a Chrysler 
Sedan and twenty-seven 5-gallon 
cans of alcohol found therein at 
Somerville Circle, Routes 28 and 
29, in the Township of Bridgewater, 
Cmmty of Somerset and State of' 

) 

) 

) 

) 
New Jersey. 

-------) 

Case 5719 

ON HEARING 
CONCLUSIONS AND ORDER 

Harry Castelbaum, Esq., Attorney for the Department of 
Alcoholic Beverage Control. 

On March 18, 1940, New Jersey State Troopers arrested 
Joseph Martino and Anthony Orlando for transporting twenty-seven 
5-gallon cans of illicit alcohol in a Chrysler Sedan at Somer­
ville Circle,.'/ Houtes 28 and 29, in Bridgewater Township. The 
cans of alcohol bore no Federal tax stamps or other indication 
that the alcohol was tax paid, and the motor vehicle was not li­
censed to transport alcoholic beverages. 

Thereafter;> the seizure was turned over to this Depart-
ment. 

At a hearing duly hc;ld to determi.ne whether the motor 
vehicle and the alcohol should be cork,®iscated:; no one appeared 
to contest the proceedings. , 

The alcohol is presumably 1Tbootleg11 because, although 
fit for beverage purposes 1 it bore no tax stamps. P.L. 1939J 
c~ 177. Under the Statute, illicit alcohol and the vehicle 
used in its transportation are subject to confiscation. 
R. S. 33:1-66(c). It is determined that the seizc;d property con­
stitutes unlawful property. 

Accorc1ingly, it is ORDERED that the seized property 
(set forth in Schedule nAn annexed hereto) be and hereby is for­
feited in accordance with the provisions of H. S. 33:1-66, and 
that it be retained for the use of hospitals and State" Cou..'1.ty 
and municipal i.nsti tut:Lons, or destroyed in whole or in part at 
th0J direction of the Corrm1issiom.:;r. · 

Dated: May 13, 19,40. 

E. W. GARRETT, 
Acting Comrnissiorn:;r. 

SCHEDULE 11 A11 

27 - ~5-gallon cans of alcoholic beverages 
1 - Chrysler Sedan, Engine No. 50747, 

Serial No. 6954195, 1940 N. Y. Regis­
tration No. 3Y-2281 
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13. i'-iPPELLA11 I!~ DECISIOT~S - NIETZG1hLl v. RARITJLN o 

Appellant, 

-VS-' 

) 

) 

) 

BOAED OF COMIVIISSIONERE; OF Tm-~ ) 
TOWN OF RAHITJ\N and ANTHONY 
f~ACilJO, ). 

Respondents. ) 

PAGE 15. 

ON APPEAL 
CONCLUSIONS. 

Frederick A. Pope, Esq., Attorney for Appellant.· 
Fr·.sn1k A. Palmier:L, Esq.:i Attorney for Responcient.:i Anthony Sacino. 

This appea.l it~ from the action of the Board o.f Commis­
sioners of the Town of RD.rl tan in granting a transfer of Anthony 
Sacino' ~' plenary retail consumption license fro111 38 Canal Street 
to a building to be erected almost half a rnLLe away at 76 First 
Av(:::nue i.n the Town. 

Such transfer is to become finally effective when the 
proposed building is constructed in accordance with the plans and 
specifications filed with Sacino's application. 

The building, when thus erected_. will stand seven feet 
in a business and light industrial and twenty-three feet in a res­
idential area as fixed by local zoning ordinance of November 2, 
192;7. Since that ordinance perrni ts such building to be put to the 
purposes of either zone, the licensing of the building for retail 
sale of liquor does noc contravene the ordinancrj. 

However, appellant (who lives and owns premises across 
from Sacino•s new .site) contends that the vicinity is nevertheless 
actually residential in character, and hence that it is not a 
proper site for a tavern. 

Wer1:.? thu gen;3ru.l vicinity strictly residential in char­
acter .:i appellant's contention 1Nould be well taken. Wc1stead v. 
MatE\!'@Ih Bulletin 133J Item 2; Borkowski v. _C1ifton 2 Bulletin. 139, 
Item 5; Mullig0.n v. Lyndhg_rstl- Bulletin 146, Item 6; O'Rourke v. 
Fo:rt Lt~e 2 Bull.:; tin 189, Item 14; Wenzel v. lVI~~v.ood. 2 Bullet:in 310 _. 
It(;m 3. 

However.:i it appears that the vicinity is actually mixed 
residential_. business and_ industrial_. with the~ Centn:cl Raill~oad 
runn1ng some 200 feet from the proposed building. 

In a yii.::inity of' such mixed characterJ it is within the 
sound discrot:ion of the local issui.ng authority to determine 
whether a liquor place should be permitted. Burakv. Irvington2 
Bulletin 130, It;;~m 2; McDonald y. Pat0rson. Bulletin 155, Item 10; 
Cilib(:rti v. Camden 2 Bulletin 379, Item l~'i. 

1'here is nothing in the t.?vidence to shovv that th:: Hari tan 
Board here abused such discretion. The fact that tb.e Town's gen­
eral business area is on the other side of the railroad tracks 
docs not requj.re that the Town's liquor licenses be concentratf:.:d 
thm'.'c and prohibited in other proper sc~ctions. 
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Appellant further contends that there is insufficient 
parking space in the street at the proposed tavern for automobilists 
who might stop there, and hence that such tavern will create an 
undue traffic hazard. However, this contention is without merit 
since appellant's premises contain ample room for an intended park­
ing space. Falgion v. Morris, Bulletin 243, Item 11; Conwal'.'......Y.!.. 
Haddon_, Bulletin 251, Item 3; Granda v. Roc~away, Bulletin 282, 
Item 7. 

Nor is there merit to the claim that J.t is perilous to the 
tavern patrons to permit the tavern to be located near the railroad 
crossing at First Avenue where·a watchman is maintained between 
5:30 A.M. and 9:30 P.M. There is nothing to indicate that Sacino 
will violate the State 'regulation prohibiting sales of liquor to 
persons who are drunk •. 

The action of 2~espondent is, therefore,:. affirmed. 

Acting Commissioner. 

Dated: May 14, 1940. 


