CORPORATION BUSINESS TAX ACT

18:7-1.8

Failure to permit allocation to New Jersey corporation which owned
rental property -in Connecticut but had no regular employees working
outside New Jersey held neither contrary to the scheme of the Business
Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.
Corp. v. Director, Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982),
reversed and remanded 193 N.J.Super. 305, 473 A2d 982 ‘(App.Div.
1984).

Presence of property in New Jersey, maintenance of workplace in
New Jersey employee’s home, employee’s encouragement to customers
to pay due bills, handling of customer complaints and adjustments by
employee and employee’s-supervision of corporation personnel exceed-
ed the mere solicitation of orders and rendered a Pennsylvania corpora-
tion liable for payment of New Jersey corporation business tax. Ring-
gold Coal Mining Co. v. Taxation Div. Director, 4 N.J.Tax 321 (Tax
Ct 1982). )

18:7-1.7 Domestic corporations subject to tax

(2) The tax is imposed on every domestic corporation,
with specified exceptions, for the mere.possession of the
privilege of having its corporate franchise.

(b) A domestic corporation not otherwise exempt is sub-
ject to tax for every fiscal or calendar accounting period, or
part thereof, whether it does business, owns capital or
property, maintains anoffice, or engages in any activity,
whether within or without New Jersey. -

(c) A domestic corporation is subject to tax even though
it carries on its business entirely outside New Jersey.

Statutory References

See N.J.S.A. 54:10A-2 as to domestic corporatlons subject to New

Jersey annual franchise tax.

‘ Case: Notes
-Failure to permit- allocation to New Jersey corporation which owned
rental property in. Connecticut but had no regular employees working

outside New Jersey held neither contrary to the scheme of the Business

Tax Act, a burden on interstate commerce nor double taxation. S.M.Z.
Corp. v. Director,” Div. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982),
reversed and remanded 193 N.J. Super 305, 473 A.2d 982 (App.Div.
1984). :

18:7-1.8 Foreign corporations su’bj:,ect'to.tax

(a) Qualifications for subject corporations. The, tax is
imposed on every foreign corporation subject to tax as
described in N.J.A.C. 18:7-1.6, and includes every corpora-
tion which does business, employs or owns capital or proper-
ty, or maintains an office in New Jersey in a corporate or

organized capacity, regardless of whether it has formally

qualified or is authorized to do business in New Jersey.

Example 1

A foreign manufacturing corporation has its factory
outside New Jersey. Its only activity in New Jersey is
the maintenance of an office within the State. The
orders are forwarded to its home office outside the
‘State for acceptance and the merchandise is shipped
from the factory direct to the purchasers. The corpora-
tion is subject to the Tax Act because it maintains an
office within the State.
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Example 2

A foreign corporation which operates several retail
stores outside New Jersey, leases an office in New
Jersey for the convenience of its buyers when they
come to New Jersey. It has several employees perma-
nently assigned to such office. Salesmen call at the
office to solicit orders from the buyers, and the mer-
chandise is shipped to such office by the sellers. Upon
receipt the merchandise is examined, separated by them
to the various stores of the corporation outside New
Jersey. The corporation is subject to the Tax Act
because it maintains an office, is regularly doing busi- .
ness through its constituted representatives, and owns
property in New Jersey.

Note: The foregoing examples illustrate conditions giv-
ing rise to subjectivity to the tax without regard to
‘whether or not the corporation holds a general or
special _certificate of authority to' do busmess in New
Jersey.

Example 3

A foreign corporation has applied for and has received
a certificate of authority to do business in New Jersey
by the Secretary of State, but does not actually do any
business in New Jersey, nor does it have any office or -
property or any employees in New Jersey nor -does it
own or employ capital here. The corporation has
sought and received the privilege of exercising its.cor-
porate franchise in New Jersey and is therefore sub]ect
to the tax and must file a return and pay the minimum.
tax. -

(b) Mandatory submission of affidavit; proof of authori-
zation to do. business. A foreign corporation which is
subject to tax under the Act must submit an affidavit by a
duly authorized corporate officer, stating whether or not the
corporation at any time prior to the date of admitted
subjectivity under the Act held any authorization to do
business in New Jersey-or carried on in this State any of the
activities set forth in N.J.A.C.:18:7-1.6 (a).

Amended by R.1994 d.186, effective April 18, 1994.
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).
Administrative correction.

See: 28 N.J.R. 4509(a).

Amended by R.1996 d.518, effective November 4, 1996.

‘See: 27 N.JR. 3913(a), 28 N.J.R. 4795(a).

Statutory References

See N.J.S.A. 54:10A-2 as to foreign corporatlons subject to New
Jersey annual franchise tax. :

Case Notes

Nonresident corporation’s commercial activities in state amounted to
the “solicitation of orders”. Pomco Graphics, Inc. v. Director, Div. of
Taxation, 13 N.J.Tax 578 (1993).

-
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tion liable for payment of New Jersey corporation business tax. Ring-
gold Coal’ Mmmg Co v Taxatron Dw Dlrector, 4 NJTax 321 ('I‘ax: L
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» " The takmg of any action by any such bank'o' trust " S
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18: 7—1 9 Domg busmess in New Jersey, definmon and

:f4 Any combmatron of the foregomg actlvrtres
, rules of constructlon 0

'(d) If the only busmess actrvrty of a forelgn corporatron sk
within ‘New Jersey consists of the solicitation of orders for . .~
A , S sales of its tangible personal property, ‘which orders are to L
1. Regardless of the nature of 1ts actlvmes every]f be sent outside the State for’ acceptance or rejection and;- rfv‘_ S

are to be filed” by shipment or delivery from a
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deemed to be “domg busmess 'for the purposes of thrs o busmess in New Jersey and is sub]ect to the tax." Unless it - -
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»busmess, ST e s . -~ invite an order but. that are enurely ancrllary to requests SRR
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"1v Personnel courses or lectures,,
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: '_‘vr.'}b Customer complamt resolutlon 1f the sole. pur-.i ’_ “‘Ame"ded byR1994d136 effec""e April 18 1994
“See: 26 N.J.R.761(a). 26 N.JR. 1696(b). -

fffose is not to ingratiate.s sales personnel with the °“S'.f,' ‘Amended by R1995 d. 194, effective April 3, 1995 See MNIR T
~1Omer;- o |

L A4T1(a); 27 NJRC1440(b). -
- Amended by R.1996.d.518, effective November 4, 1996
-See 27'N’J;.R 3913(a) 28 NJR. 4795(a)

_ -erif Approvmg or acceptmg orders or securmg de—
pos1ts on sales; . . -

Statutory References

Vi, Acqumn‘lpersonnel for herthan solicit'ation-j-i

e actrvrtres

‘ See NJ S A 54: 10A—-2 510’ what: acts constrtute domg busmess m R

Jix. Mamtamlng a drsplay at a smgle locatlon m New Jefsey for Purposes of acqulrmgatdxable status. .o

“:"fexcessoftwoweeksdurmgthetaxyear NS [ St o S
' ’ i T CaseNotes o
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) Forergn corporatron held to be doing’ busmess in New. Jersey so as to L _
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- business” for the purposes.of the. corporation business tax; corporation
business tax not limited -to.. intrastate’ businesses. ‘Tamko Asphalt‘- IR
* Products, Inc. of Maryland v. Glaser, 5 N.J.Tax 446 “(Tax. Ctl983) R
‘ ;‘afﬁrmed per cunam 6N. J Tax 342 (App Div. 1984) - SRS

Consrgnment of personal proper
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o wrth the solicitation activities. described-in (d)l above will -

~not- subject a corporation to tax based on or. measured by
s income are: . : v

S R ”,’18 7-1 10 Forergn corporatrons engaged rn mterstate »'
Solrcrtatron of orders through advertrsmg, R ‘commerce , ‘

: T Carryrng samples for drsplay or drstrlbutron wrth- s A forergn corporatron whrch falls mto any of the taxable’ - -
. ,ffiout charge : . i categones subjectmg a corporatron to tax, as enumerated in -
"NJ.A.C. 18:7-1.6 is subject to the Tax Act notwrthstandmga L
brts busmess is wholly‘ or’ partly in- mterstate commerce G

RS 1172 Provrdmg automobrles owned or leased regrs-,’ -
tered or not regrstered in New Jersey, to sales person-.
'.-nel for therr use. in conductmg protected act1v1t1es

-‘Amended by R 1994 d 186 effectrve Aprrl 18 1994
‘- Seer 26:N.JR. 761(a), 26 N.J.R. 1696(b):

: Amended by R.1996. d.518, effective November 4, 1996
lSee 27 N.J. R: 3913(a), 28 N.JLR: 4795(a)

Checkmg customer mventorres wrthout charge
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D State and local taxauon of interstate. and forergn commerce The
) -jsecond best solutron Kathryn L Moore 42 Wayne LRev 1425_
. _-(1996) S R . ,
o (e) Independent contractors may sol1c1t or make salesor .
- maintain an office without: sub]ectmg a company ‘to- lrablhty; :
- 1. for tax based on or‘measured by i mcome -Sales representa- S : o
- tives 'who represent a single principal: would not be consid- © - ' '- :
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* " . maintained a stock of goods in the State under cons1gnmentff - ers from such StPCk shall be deemed to be ‘domg busmess in -
' V')"or for purposes other than for drsplay and sohcrtatlon vNew Jersey Wlth the. meanmg Of the Act : ' :

- viii. Medratmg customer complamtsrrf JUSt to mgra-’ o
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el Supp 6297

S Example

Foreign corporatron L, represented in New Jersey by a

foreign mdependent contractor,’ lrcensrng software to}_. .
L receives.- fees from New

New -Jersey businesses.

- Jersey companies for lrcensmg the software L is sub-- _

~ject to the corporatron busmess tax on 1ts apportroned

a mcome

- New Jersey. -

Example I

A forergn manufactunng corporatron has its factorles_
“and offices located outside New Jersey. Tts sole actrvrty,' _'
- in New. Jersey con81sts of holdmg or storing goods ina
- publrc warehouse in this. State. It has no employees m,:_‘f ‘
S The corporatron is sub]ect to the Tax Act._"*
- Abecause it’ owns property in New Jersey :

O
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