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Notice of Appeal.

Filed July 27, 1929.
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Between

Agnes G. Benjamin,
Complainant, On

and Appeal

George H. Van Voorh is, et al.
Defendants.

Agnes G. Benjamin, complainant in the above 20
named bill, hereby appeals from the final decree
filed in the above entitled cause on April 30, 1929,
and dated April 24, 1929, and from every part
thereof, made on the advice of the Honorable
John Bentley, Vice-Chancellor, to the Court of
Errors and Appeals in the Last Resort in all
Causes.

Frederic B. Scot t,
Solicitor for and of Counsel
with Complainant. 30

I conceive there is good cause for an appeal in
the above stated case.
Frederic B. Scot t,
Of Counsel.
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Petition of Appeal.
Filed July 28, 1929.

NEW JERSEY COURT OF ERRORS
AND APPEALS.

Between

Agnes G. Benjamin,

Complainant-Appellant, On Appeal
and from Court of
Chancery

George H. Van Voorhis, et al,
Defendants-Respondents.

To the Honorable Court of Errors and Appeals
in the Last Resort in all Cannes:

The petition of Agnes G. Benjamin, the ap-
pellant in the above entitled cause, respectfully
shows:

Petitioner finds herself aggrieved by a final
decree made in the Court of Chancery by His
Honor Edwin Robert Walker, Chancellor of the
State of New dJersey, bearing date April 24,
1929, and filed with the Clerk of that Court on
April 30, 1929, in a certain cause in said Court of
Chancery, wherein Agnes G. Benjamin was com-
plainant, and George H. Van Voorhis, et als.,
were defendants, in this respect, to wit: That the
said final decree “ adjudges and orders that the
order of the Court of Chancery of November 8,
1928, dismissing the complainant’s bill of com-
plaint be and it is hereby in all things con-
firmed.”

And your petitioner appeals from the said or-
der of the Chancellor which decrees as aforesaid,
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Amended Bill.

upon the ground that the same is erroneous in
that there was no justification, either in law or
fact, for the ordering of the dismissal of the
complainant’s complaint.

Petitioner, therefore, prays that the said de-
cree of the said Chancellor may be in the par-
ticulars aforesaid, reversed, set aside and for
nothing holden, and that the petitioner may have
such other relief in the premises as to this court
shall seem proper.

Frederic B. Sco tt,
Solicitor for and of Counsel
for Appellant.

Amended Bill.
Filed June 13, 1927.
IN CHANCEBY OF NEW JEBSEY.

Between
Agnes G. Benj amin,
Plaintiff,
and On Amended
George H. Van Voorhis, Fre d- COIIl?llllalcr)li for
erick G. Jamison, Dorothy L. .p .
Injunction.

Jamison, John E. Jamtson,
and Ethel F. Jamison,
Defendants.

To the Honorable Edwin Robert Walker,
Chancellor of the State of New Jersey:

Your complainant, Agnes G. Benjamin, of New-
ark, Essex County, New Jersey, respectfully
shows:

20

30

40



2q

20

gQ

4Q

4

Amended Bill.

1L That your complainant is the daughter of

Kathryn M. Van Voorhis, who died at Newark,
New Jersey, in August, 1926, and that the defend-
ant George H. Van Voorhis was the second hus-
band of the said Kathryn M. Van Voorhis; that
the defendant Fredereck G. Jamison is the com-
plainant’s brother, and the defendant Dorothy L.
Jamison is the wife of the said Fredereck G. Ja-
mison; that John E. Jamison is your defendant’s
brother, and that Ethel F. Jamison is the wife of
the said defendant John E. Jamison.

2. That the reason for making the defendants

Frederick G. Jamison, Dorothy L. Jamison, John
E. Jamison and Ethel F. Jamison defendants in
the above entitled matter is because some of the
matters and things set forth in your complainant’s
bill of complaint have arisen so suddenly as to
have made it impossible for your complainant to
confer with the said named defendants to ascer-
tain their stand in the above litigation, and for the
further fact that it is necessary and proper to
make them parties to the above entitled cause for
a complete determination or settlement of the
questions involved therein.

3. That prior to the death of the late Kathryn
M. Van Voorhis, the said George H. Van Voorhis
secured to be executed by the late Kathryn M. Van
Voorhis an alleged last will and testament under
circumstances which clearly indicated that the
said last will and testament was obtained by the
said defendant George H. Van Voorhis while the
said Kathryn M. Van Voorhis was mentally in-
capable to make said will, or that undue influence
was used by the said defendant George H. Van
Voorhis and others in securing said last will to be
executed by the said Kathryn M. Van Voorhis.
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4. Your complainant further shows that while
knowing said alleged last will and testament of
the late Kathryn M. Van Voorhis to have been
illegally and improperly obtained, the said de-
fendant George H. Van Voorhis fraudulently ob-
tained the probate of the same before the Surro-
gate of the County of Essex, State of New
Jersey.

5. Your complainant further shows that she
is informed by counsel that in and by a fair in-
terpretation of said alleged last will and testa-
ment the said defendant George H. Van Voorhis
obtained the whole estate, both real and personal,
of the late Kathryn M. Van Voorhis.

6. Your complainant further shows that subse-
quent to the probate of said alleged last will and
testament of the late Kathryn M. Van Voorhis
your complainant obtained irrefutable evidence
that the said George H. Van Voorhis had illeg-
ally and unlawfully had the said Kathryn M.
Van Voorhis execute said alleged last will and
testament to the great and irreparable damage
of your complainant.

7. Your complainant further shows that she
caused to be conveyed to the said defendant
George H. Van Voorhis the fact of her having
obtained and being in possession of perfidy here-
inbefore stated, and that as a result thereof
negotiations were entered into between your com-
plainant and the defendants named herein, which
resulted in an agreement, a copy of which is
hereto annexed, made a part of this complaint,
and marked Schedule “A”.

8. Your complainant further shows that the real
property of the estate of the late Kathryn M.
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Van Voorhis consisted of a house and lot known
as 104 Mt. Pleasant Avenue, in the City of New-
ark, Essex County, New Jersey, and a house and
lot known as Silver Lodge, on Riverdale Avenue,
in Monmouth Beach, Monmouth County, New
Jersey, and certain other vacant lots locatd at
Monmouth Beach, Monmouth County, New dJer-
sey, and that the property designated as 104 Mt.
Pleasant Avenue, Newark, New Jersey, was the
home of the late Kathryn M. Van Voorhis, and
that the property known as Silver Lodge, in Mon-
mouth Beach, New Jersey, was known as the
summer home of the late Kathryn M. Van Voor-
his.

9. Your complainant further shows that it was
not until the 3rd day of June, 1927, that she
was able to obtain a copy of the agreement signed
by the defendant George H. Van Voorhis on the
9th day of March, 1927, and that it was then ob-
tained by your complainant contrary to the
wishes of the said defendant George H. Van
Voorhis.

10. Your complainant further shows that in
and by the said alleged last will and testament
of Kathryn M. Van Voorhis, the said defendants
George M. Van Voorhis and Frederick G. Jami-
son were named as Executors.

11. Your complainant further shows and charges
that the said defendant George H. Van Voorhis
ever since the execution of said agreement has
refused to take any steps whatsoever to carry
out said agreement, but on the contrary your
complainant charges that the said defendant
George H. Van Voorhis hereinbefore referred
to, has said that he did not intend to carry out
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said agreement, and has by his actions endeavor-
ed to deprive yonr complainant of all her rights
and properties obtained under and by virtue of
said agreement, and that he intends to proceed
under and by virtue of said alleged last will and
testament of the said Kathryn M. Van Voorhis
in disposing of the real and personal property
of the estate of the late Kathryn M. Van Voor-
his, and in direct contravention to the agreement
hereinbefore referred to, to the irreparable dam-
age of your complainant.

12. Your complainant further charges that the
said defendant George H. Van Voorhis, although
he agreed in said agreement to permit your com-
plainant and her family to remain in the house
known as 104 Mt. Pleasant Avenue, Newark,
New Jersey, without let or hindrance or molesta-
tion until the terms of said agreement had been
complied with, has subtly and craftily, and by
violence of persons representing him, has en-
deavored to forcibly eject your complainant from
said house known as 104 Mt. Pleasant Avenue,
Newark, New dJersey, and has in divers other
ways endeavored to have your complainant re-
linquish and quit said premises, without in any
manner or pretense of complying with said agree-
ment.

13. Your petitioner further shows that con-
trary to said agreement the said defendant
George H. Van Voorhis has caused to be installed
in the summer home known as Silver Lodge, of
the late Kathryn M. Van Voorhis, persons to-
tally unfit to occupy said premises, without in
any manner consulting your complainant or in
any way complying with the agreement herein-
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before referred to, and known as Schedule “ A",
and by his actions has endeavored to forcibly
take possession of said Silver Lodge contrary to
the provisions of the agreement hereinbefore re-
ferred to.

10 14. Your petitioner further shows that on June
10, 1927, contrary to the terms and provisions of
the agreement hereinbefore referred to, the said
George H. Van Voorhis caused to be sent to
your complainant a letter or notice, of which at-
tached hereto and made to form a part is a copy
thereof, from one James B. Furber, attorney, all
contrary to the agreement hereinbefore refer-
red to and made to form a part of this amended

20 bill of complaint.

15. Your petitioner further shows that all of
the parties to said agreement hereinbefore refer-
red to and known as Schedule “A” signed the
same and none of the said parties to the said
agreement refused in any manner or in writing
to sign the same.

16. Your complainant further shows that it is
the intention of the said George H. Van Voorhis
to deprive your complainant of all the rights she
obtained under the agreement hereinbefore refer-
red to and known as Schedule “A ”, and to ruth-
lessly eject or dispossess your complainant, who is
a widow, and her family of three small children,
ages 12, 8 and 7 respectively, from the premises
known as 104 Mt. Pleasant Avenue, Newark,
New Jersey, and to otherwise deprive your com-
plainant of any rights in and to the estate of her
mother, the late Kathryn M. Van Voorhis of

4Q Newark, New dJersey, which she would have ob-
tained but for the alleged last will and testament
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of the late Kathryn M. Van Voorhis, and has
obtained by the agreement hereinbefore referred
to and marked Schedule “A” to the irreparable
damage of your complainant.

W hereas, your complainant is without ade-
quate remedy at law, your complainant seeks the
aid of this honorable Court to the end that the
sald defendants and each of them be enjoined
from acting either individually or jointly con-
trary to the terms of said agreement, and that
the said defendants George H. Van Voorhis and
Frederick Jamison be enjoined from disposing
in any way or manner the real and personal prop-
erty of the late Kathryn M. Van Voorhis, con-
trary to the terms and provisions of said agree-
ment hereinbefore referred to and marked Sched-
ule “A”, and that your complainant have such
other and further relief in the premises as is
just and equitable :

And further, that your honorable Court cause
to issue its subpoena to the above named defend-
ants commanding them at a day certain to an-
swer, but without oath, the allegations of your
complainant’s bill of complaint.

And your petitioner will ever pray,

Frederic B. Scot t,#
Solicitor and of Counsel

with Complainant.
SCHEDULE A.

This Agreement, made this day of March,
1927, between Agnes G. Benjamin, Newark, New
Jersey, Frederick Jamison and Dorothy Jamison,
his wife, of Chatham, New Jersey, and dJohn

10
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Jamison and Ethel Jamison, his wife, of New
York City, children of Kathereine Van Voorhis,
late of the City of Newark, Essex County, New
Jersey, parties of the first part, and George H.
Van Voorhis, widower, of Newark, New dJersey,
husband of the late Katherine Van Voorhis of
Newark, New dJersey, party of the second part.

Witnesseth: Whereas a serious dispute has
arisen between the parties of the first part and
the party of the second part as to the testamen-
tary capacity of the late Katherine Van Voorhis
of Newark, New Jersey, at the time she made
what is purported to be her last will and testa-
ment, and also whether or not undue influence
was exercised upon the late Katherine Van
Voorhis in procuring said alleged last will and
testament to be executed, and

W hereas, considering the aforesaid premises
and persons a serious question in dispute has
arisen between the parties hereto as to whether
a fraud was not committed upon the Surrogate
of the County of Essex, New Jersey, having said
last will and testament probated, and

W hereas, it is agreed between the parties here-
to that a public controversy of said matter in the

courts is unseemly and unwise, and

Whereas, all the parties to this agreement
are of full age and competent among themselves
to amicably settle and adjust said controversy,
dispute and disagreement.

NOW THIS AGREEMENT WITNESSETH ;

1. That for the purposes of public appearance

the said alleged last will and testament of the
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late Katherine Van Voorhis of Newark, New
Jersey, which has already been probated, be and
the same hereby is allowed to stand without any
attack upon it as to its validity as well as the
testamentary capacity of the late Katherine Van
Voorhis to make said will, and that no proceed-
ings be taken before the Surrogate of Essex
County, New dJersey, to have the letters testa-
mentary heretofore issued to George Van Voor-
his, widowers, and Frederick Jamison revoked
and set aside, provided this agreement is carried
out in all particulars, otherwise the rights of the
parties to this agreement to remain as if said
agreement had never been executed.

2. As soon as practicable after the signing of
this agreement by all the parties hereto, the
estate of the said Katherine Van Voorhis shall
be divided into three equal parts and distributed
between Frederick Jamison, John Jamison and
Agnes G. Benjamin, share and share alike, that
1s to say: One-third to Frederick Jamison; one-
third to John Jamison and one-third to Agnes
G. Benjamin; subject however, to any deductions
and payments first hereinafter specifically men-
tioned or provided for.

3. To the end that the provision set forth in
the preceding or second paragraph be fully ac-
complished, it is hereby agreed that the said
George H. Van Voorhis, widower, and the said
Frederick Jamison, executors named in the afore-
said last will and testament of Katherine Van
Voorhis be empowered to sell and dispose of
said estate, both real and personal, by public or
private sale or vendue, subject only to any con-

10
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trary provisions of this agreement, and they be 40
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empowered to give such title to both said real
and personal property as if said alleged last will
and testament had not in any way ever been
questioned. Provided further that the price for
which the real estate belonging to the said estate
of Katherine Van Voorhis is to be sold is ap-
proved by all the parties to this agreement, prior
to making the contract for the said or sales of
said properties.

4. That upon the payment of the one-third
distributed share of said estate as hereinbefore
provided by said executors to the said Frederick
Jamison, John Jamison and Agnes G. Benjamin,
respectively, for which there will be given to
said George Van Voorhis and Frederick Jamison,
acting as executors, a due and proper receipt,
said parties will, on the request to each other
execute to each other their mutual general re-
lease, releasing each other for and on account of
anything growing out of the settlement of said
estate as provided in and by this agreement.

5. To the end that this agreement be carried
out the said George H. Van Voorhis and the said
Frederick Jamison shall duly obtain from the
controller of the State of New dJersey such col-
lateral inheritance tax, waiver or waivers, as are
or may be necessary in the matter of said estate.

6. That on the sale of the said estate said exe-
cutors shall first pay all the lawful debts of the
said estate, among them being the sum of One
Thousand ($1000) Dollars, actually expended by
the said Agnes G. Benjamin in the care and nurs-
ing of the said the late Katherine Van Voorhis
and her incidental expenses necessitated by such
care and maintenance of the said Katherine
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Van Voorhis advanced by her for and on behalf
of George H. Van Voorhis, party of the second
part in his maintenance while living at 104 Mt.
Pleasant Avenue, Newark, New Jersey.

7.

Until the real estate belonging to said estate

is sold, the personal things, furniture and be- 10
longings of said estate now in 104 Mt. Pleasant

Ave

nue, Newark, New Jersey, shall remain there-

in with the exception of those articles specific-
ally mentioned and set forth and referred to on

the
G.

back of this sheet and initialed by Frederick
Jamison and which the said George H. Van

Voorhis may take from said house at 104 Mt.
Pleasant Avenue:

20

Piano
Living and Music Room Rugs

Music Room Lamp

Music Cabinet Drop Table in living room

Small Secretary and Stand
Small Set of Dishes
Enough Silver for Four (4)

Davenport and suit

Chiffoneer
Clothes-tree 30

Twin-beds and their Mattresses
Purely personal belongings,

and when said real estate is sold said personal
things, furniture and belongings of the estate
shall thereafter be sold as speedily as practicable.

8.

par

It is further agreed by and between the
ties hereto that in as much as the said Agnes

G. Benjamin moved her belongings into the River-
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dale Avenue house, Monmouth Beach, New
Jersey, known as Silver Lodge, that she could
he near and take care of the late Katherine Van
Voorhis, the personal belongings of Agnes G.
Benjamin in the Biverdale Avenue house, Mon-
mouth Beach, New Jersey, known as Silver
Lodge shall remain in said house until the first
day of April, 1927, unless said house is sold be-
fore that time. On the happening of either of the
events, that is to say: that said property remains
in said house until first day of April, 1927, or
said house is sold before that time, when the
saild Agnes G. Benjamin moves said personal
property belonging to her in said house, the
parties to this agreement shall contribute ratably,
share and share alike, to the expense of moving
of said personal belongings to such place as the
saild Agnes G. Benjamin shall designate, said
expense not to exceed the sum of $25.00.

9. Until the title of said 104 Mt. Pleasant Ave-
nue, Newark, New dJersey, has passed as herein-
before provided for, said Agnes G. Benjamin
and her family shall remain in the house at 104
Mt. Pleasant Avenue, Newark, New dJersey,
without let or hindrance or molestation by any of
the parties to this agreement, but on the passing
of said title she shall freely and voluntarily re-
linquish and quit said premises.

10. This agreement shall be binding upon any
of the parties of the first part who shall sign it
and upon the party of the second part if and
when he shall sign it, until or unless any other
party or parties of the first part shall refuse in
writing to sign the same, in which event this
agreement shall be null and void.
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In witness whereof, the parties have hereunto

set their hands and seals this day of March,
Nineteen Hundred and twenty-seven.
Agnes G. Benjamin (L.S)
John E. Jamison (LS)
Ethel F. Jamison (L.S.)
Dorothy Li. Jamison (L.S.)

Fredereck G Jamison (LS.)
George H Van Voorhis (LS.)

State of New dJersey,

County of Essex,

Be it rememberea, That on this 9th day of
March, in the year of our Lord One Thousand
Nine Hundred and Twenty-seven, before me
a Master in Chancery of New Jersey, personally
appeared Dorothy L. Jamison, Frederick G.
Jamison, George H. Van Voorhis, and Agnes G.
Benjamin, who, I am satisfied are the persons
mentioned in the within Agreement, and to whom
I first made known the contents thereof, and
thereupon they acknowledged that they signed,
sealed and delivered the same as their voluntary
act and deed for the uses and purposes therein
expressed: and the said Dorothy L. Jamison,
being by me privately examined, separate and
apart from her husband, acknowledged that she
signed, sealed and delivered the same as her vol-
untary act and deed, freely without any fear,
threats or compulsion of her said husband.

State of W ashington, ss.:

Be it remembered, that on this day of
in the year of our Lord One Thous-
and Nine Hundred and Twenty-Seven, before me
personally appeared John E. Jamison, who I am
satisfied is the person mentioned in the within
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named agreement, to whom I first made known
the contents thereof, and thereupon he acknowl-
edged that he signed, sealed and delivered the
same as his voluntary act and deed for the uses
and purposes expressed therein.
J. H. Martin.

(seal)

J. H. Martin,
Notary Public,
State of Washington,
Commission expires,
Sept. 29, 1928.

State of New York,
County of Erie

Be it rememberea, that on this 4th day of
April, in the year of our Lord, One Thousand
Nine Hundred and Twenty-seven, before me per-
sonally appeared Ethel F. Jamison, who I am
satisfied is the person mentioned in the within
agreement, and to whom I first made known the
contents thereof, and thereupon she acknowl-
edged that she signed, sealed and delivered the
same as her voluntary act and deed, for the uses
and purposes expressed therein, and the said
Ethel F. Jamison, being by me privately examin-
ed, separate and apart from her husband, aknowl-
edged that she signed, sealed and delivered the
same as her voluntary act, and deed, freely with-
out any fear, threats or compulsion of her said
husband.

Catherine Norcross,
Notary Public,
Erie County, New York.
Catherine Norcross,
Buffalo, New York,
Notary Public in and
for Erie County.



17

Answer to Amended Bill of Complaint and
Counterclaim.

Answer of George H. Van Voorhis to Amended
Bill of Complaint and Counterclaim.

Filed Jan. 5, 1928.

IN CHANCERY OF NEW JERSEY.

Between
Agnes G. Benjamin,
Complainant,
and

George H. Van Voorhis, Fred-
erick G. Jamison, Dorothy L.
Jamison, John E. Jamison,
and Ethel F. Jamison,

Defendants.

The Answer of the Defendant, George H. Van
Voorhis, to the Amended Bill of Complaint filed
by the Complainant says that:

1. This defendant has no knowledge or in-
formation sufficient to form a belief as to the
statements in paragraph No. 1 except that the
said defendant admits having been the second
husband of the said Kathryn M. Van Voorhis,
now deceased, who died in August, 1926.

2. This defendant has no knowledge or in-
formation sufficient to form a belief as to the
statements in paragraph No. 2.

3. Paragraph No. 3 is denied.
4. Paragraph No. 4 is denied.

10

40
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Answer to Amended Bill of Complaint and
Counterclaim.

5. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraph No. 5.

6. This defendant has no knowledge or infor-
rnation sufficient to form a belief as to the state-
ments in paragraph No. 6.

7. As to the statements in paragraph No. 7, this
defendant admits that complainant stated that
she had in her possession certain evidence, which
said evidence was never disclosed to this defend-
ant nor in Court on preliminary hearing and de-
fendant denies ever having executed a contract
for delivery to complaint as indicated in said
paragraph No. 7.

8. Paragraph No. 8 is admitted.

9. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraph No. 9, except admitting de-
livery without defendant’s consent.

10. Paragraph No. 10 is admitted.

11. As to the statements in paragraph No. 11,
this defendant while denying the existence of such
an agreement as that referred to admits his inten-
tion to carry out to the best of his ability the di-
rections in the will of the said Kathryn M. Van
Voorhis, as co-executor thereof.

12. Paragraph No. 12 is denied.

13. Paragraph No. 13 is denied.

14. As to the statements in paragraph No. 14,
this defendant admits that, by his attorney, James
B. Furber, a letter was sent to complainant as
shown by copy attached to the Bill of Complaint,



Answer to Amended Bill of Complaint and
Counterclaim.

and denies that this was contrary to any executed
or delivered agreement of this defendant.

15. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraph No. 15.

16. As to paragraph No. 16, defendant George
H. Van Voorhis says that there is not now nor
ever has been any intentions upon his part to de-
prive complainant of any rights she may or might
have under the will of the said Kathryn M. Van
Voorhis, and that he denies any liability under
the so-called contract referred to as schedule “ A”
which proposed contract was never completed nor
delivered.

By way of counterclaim against complainant,
defendant George H. Van Voorhis respectfully
shows :

1. That said complainant, Agnes G. Benjamin,
has wrongfully occupied premises at No. 104 Mt.
Pleasant Avenue, Newark, N. J., to the posses-
sion of which defendant George H. Van Voorhis
was wrongfully entitled under the will of the said
Kathryn M. Van Voorhis, deceased, since the in-
stitution of this action and that the said com-
plainant has retained possession thereof by
force, having, during the said period, complained
of and caused the arrest of said defendant George
H. Van Voorhis who was haled into Police Court
upon charges made by the said complainant, said
charges being based upon the attempt of the said
defendant George H. Van Voorhis to occupy as
theretofore the aforesaid premises then occupied
by complainant and to which defendant George
H. Van Voorhis had a legal right of possession
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Answer to Amended Bill of Complaint and
Counterclaim.

the said Police Court action being dismissed im-
mediately upon presentation of the facts to the
said Court.

2. Defendant George H. Van Voorhis
that the fair rental value of the said premises is
not less than $125.00 per month.

Defendant George H. Van Voorhis therefore
prays that he may have such relief in the prem-
ises as may be just and equitable and that the Bill
of Complainant be dismissed with reasonable
costs and the charges most wrongfully sustained
by this Defendant.

James B. Fukber,
Solicitor for Defendant,
George. H. Van Voorhis.
W m. F. Nies,
Of Counsel.

avers
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Order.
Filed Nov. 8, 1928.
IN CHANCERY OF NEW JERSEY.

Between \
Agnes G. Benjamin, I
Complainant, I
and j

George H. Van Voorhis, Fred- \ On Bill, &ec.
erick G. Jamison, Dorothy L. [
Jamison, John E. Jamison,I
and Ethel F. Jamison, 1
Defendants. [

This matter coming on to be heard in the pres-
ence of Frederic B. Scott, solicitor for complain-
ant, and James B. Furber, solicitor for defend-
ant, George H. Van Voorhis, it is on this 1st day
of November, 1928,

Ordered, that complainant’s Bill be dismissed
for lack of prosecution, and that the account un-
der counterclaim of defendant George H. Van
Voorhis be referred to Thomas R. Armstrong, a
Master in Chancery of the City of Jersey City,
to determine the value of the use of the premises
involved in this action, viz., the premises at No.
104 Mt. Pleasant Avenue, in the City of Newark,
County of Essex and State of New Jersey.

It is further ordered that the question of coun-
sel fees and costs shall be determined upon and
at the time of the confirmation of the said Mas-
ter’s report.

It is further ordered, that complainant shall
vacate the premises at No. 104 Mt. Pleasant Ave-

20
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Order to Show Cause.

nue, in said City of Newark, on or before the 20th
day of November, 1928, and deliver the keys
therefor to defendant’s counsel, James B. Furber.

It is further ordered, that a copy of this Order
certified by defendant’s solicitor, be served upon
complainant’s counsel within five days from the
date hereof.

Respectfully advised
John Bentley, V. C.
Edwin R. Walker,
Chancellor.

Order to Show Cause.

Filed March 13,1929.

IN CHANCERY OF NEW JERSEY.

Between
Agnes G. Benjamin,
Complainant,
and
George H. Van Voorhis, Fred-
erick G. Jamison, Dorothy L.
Jamison, John E. Jamison,
and Ethel F. Jamison,
Defendants.

It appearing to the Court that by its order of
November 8, 1928, the account under the counter-
claim of the defendant, George H. Van Voorhis,
was referred to Thomas R. Armstrong, a Master
in Chancery of this Court to determine the value
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of the use of the premises involved in this action,
viz. the premises at No. 104 Mt. Pleasant Avenue
in the City of Newark, County of Essex and
State of New dJersey; and it further appearing
to this Court upon Petition and Affidavit of de-
fendant George H. Van Voorhis that to prevent
the expense involved in further hearings and the
prolonged delay caused thereby, said defendant
desires to discontinue the action on the counter-
claim;

It i1s, on this 13th day of March, 1929, ordered,
that the said complainant, Agnes G. Benjamin
show cause before this Court at the Chancery
Chambers, No. 1 Exchange Place, in the City of
Jersey City, New Jersey, on the 25th day of
March, 1929, at ten o’clock in the forenoon, why
the said action on the counter-claim should not
be discontinued, the counsel fee to defendant de-
termined and the dismissal of the complainant
confirmed.

And it is further ordered, that a copy of this
rule to show cause, which may be certified by. the
solicitor of the defendant, together with a copy
of the petition presented to this Court in said
matter, be served upon the Solicitor of the Com-
plainant Agnes G. Benjamin, within 3 days from
the making of this order.

Respectfully advised,
John Bentley, V. C.
Edwin R. Walker,
Chancellor.
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IN CHANCERY OF NEW JERSEY.

Between
Agnes G. Benjamin,
10 Complainant,
and

Geobge H. Van Voorhis, Fred- >OnB1].l, 810.
erick G.Jamison,Dorothy L.I

Jamison, John E. Jamison, I
andEthel F. Jamison, 1
Defendants.

To the Honorable Edtvin Robert Walker,
20 Chancellor of the State of New Jersey:

Your petitioner, George H. Van Voorhis, re-
spectfully shows:

1. That he is one of the defendants in the above
entitled action.

2. That on the 8th day of November, 1928,
your honorable Court ordered and directed that
the account under the counterclaim of the defend-
ant, George H. Van Voorhis, be referred to
Thomas R. Armstrong, a Master in Chancery of
the State of New Jersey, to determine the value
of the use of the premises involved in said action,
viz., the premises at No. 104 Mt. Pleasant Avenue
in the City of Newark, County of Essex and
State of New dJersey.

3. Your petitioner verily believes that the pur-
pose of various and numerous petitions, hearings,
etc. since the beginning of this action in June,

40 1926, has been solely for the purpose of delaying
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determination of the action, and desiring to pre-
vent the continuation of these proceedings for
an interminable time.

Your petitioner prays that this matter be
brought to a final close by an appropriate Order
dismissing the action on the counter-claim, con-
firming the dismissal of the Complainant's Bill
with costs and the fixing of counsel fee to the
Solicitor for the defendant.

George H Van Voorhis,
Petitioner.

State of New dJersey,

County of Essex

George H. Van Voornis, of full age, being duly
sworn on his oath, deposes and says that he is
the petitioner in the foregoing petition; that he
has read the same, and that the matters and facts
therein set forth are true.

Sworn and Subscribed to before me
this day of March, 1929.

30

20



10

20

30

26

Answer and Answering Affidavits.

Filed March 25,1929.
IN CHANCERY OF NEW JERSEY.

Between

Agnes G Benjamin,
Complainant,

and

George H.Van Voorhis, Fred-
erick G.Jamison,Dorothy L.
Jamison, John E. Jamison,

and Ethel F. Jamison,

Defendants.

The answer of Agnes G. Benjamin, complain-
ant in the above entitled cause, to the petition
of the defendant, George H. Van Voorhis, for
leave to discontinue his counterclaim against her,
filed in the above entitled matter, and to have
your Honorable Court fix a counsel fee for said
defendant, George H. Van Voorhis and to leave
the dismissal of the complaint confirmed respect-
fully shows:

1. That your complainant, after filing her origi-
nal complaint in the above entitled action, filed
an amended Bill of Complaint on the 13th day of
June, 1927, a true copy of which is hereto attach-
ed and made to form a part hereof and marked
“ Exhibit C-1.”

2. That your Honorable Court, by memoranda
to the solicitors of the respective parties to said
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cause, indicated that it conceived the complain-
ant’s Bill of Complaint was filed for the purpose
of compelling performance of the agreement, a
copy of which is attached to the complainant’s
complaint and amended complaint.

3. That on the filing of said amended complaint
by your complainant, your Honorable Court is-
sued a restraining order, a true copy of which is
attached hereto, made to form a part hereof and
marked “ Exhibit C-2,” which restraining order
remained in full force and effect until the dis-
missal of your complainant’s amended Bill of
Complaint, as to which dismissal your complain-
ant will hereafter deal.

4. Your complainant further shows that the
above defendant, George H. Van Voorhis, duly
filed within the time prescribed by law an answer
and counterclaim to your complainant’s com-
plaint, of which a true copy is hereto attached,
made to form a part hereof and designated as
“ Exhibit C-3.”

5. Your complainant respectfully shows that
rather than await the usual time for an order of
reference in the above entitled matter, her solici-
tor duly noticed the solicitor of the said defend-
ant, George H. Van Voorhis, of his application to
appear before the Honorable Edwin Robert
Walker, Chancellor of the State of New dJersey,
for the purpose of earlierly obtaining an order of
reference in the above entitled cause, which was
duly made by the said Chancellor to the Honor-
able John C. Bentley, Vice Chancellor.

6. Your complainant further shows that on ap-
plication duly made by her solicitor, the said Hon-
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orabie John C. Bentley, Vice Chancellor, fixed the
26th day of June, 1929, as the time for the hearing
of said cause, but that owing to the desire of your
complainant for an earlier trial of said matter,
your complainant’s solicitor again made applica-
tion to the said Honorable John C. Bentley, Vice
Chancellor, to advance the trial of said cause, and
that the said Honorable John C. Bentley, Vice
Chancellor, did advance the trial of said cause to
November 1st, 1928.

7. That on the 10th day of September, 1928,
your complainant, on the advice of her solicitor,
retained one Edward Markley of the firm of Col-
tins and Corbin of the City of Jersey City, to try
said cause for her as trial solicitor, on November
1st, 1928, and that relying upon the retention of
the said Edward Markley, Esq., your complainant
expected said cause to be tried at said date.

8. That on the 26th day of October, 1928, your
complainant’s solicitor, in preparing the above
cause for trial for November 1st, 1928, learned
that it would be impossible for him to produce
on the trial of the above entitled cause one of your
complainant’s most important witnesses in sup-
port of her amended Bill of Complaint, by the
name of Frank L. Martine, a physician of the
State of New dJersey, on account of the fact that
the said Frank L. Martine was ill, he having but
recently undergone an operation and was at said
time in a condition of convalescence—too ill to
go to court and too ill to give his testimony by
deposition—and that on learning this complain-
ant’s solicitor on the same day advised the Hon-
orable John C. Bentley, Vice Chancellor, that it
was his belief that it was going to be impossible
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to try said cause at the time set by the said Hon-
orable Vice Chancellor for the hearing thereof.

9. Your complainant further shows that her so-
licitor caused said information to be immediately
placed before her trial counsel, Edward Markley,
and that both her solicitor and the said Edward
Markley advised your complainant that she could
not safely proceed with the trial of said cause
without the testimony of said Dr. Frank L. Mar-
tine or his deposition, and that they would have
said cause postponed to another day for hearing.

10. Your complainant respectfully shows that
she relied implicitly on the advice of her solicitor
and her said trial counsel, Edward Markley, as to
their ability to secure the adjournment of the
trial of said cause under the foregoing circum-
stances.

11. Your complainant further shows that on the
31st day of October, 1928, the said Edward Mark-
ley and your complainant’s solicitor were engaged
in the trial of a cause in the Hudson County Cir-
cuit Court, and that thereafter the said Edward
Markley on the same day again became actually
engaged in the trial of another cause which he
could not postpone and that the trial of said cause
continued during the remainder of the 31st day
of October, 1928, over to and during the entire
days of November 1st and 2nd, 1928—the day set
for the trial for hearing of the above entitled
cause before the Honorable John C. Bentley, Vice
Chancellor—and that the said Edward Markley
was unable to appear in person before the Honor-
able John C. Bentley, Vice Chancellor, to request
an adjournment of said cause, and on account
thereof sent one of his associates to request the
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adjournment thereof, which request was refused
by the Honorable John 0. Bentley, Vice Chancel-
lor, but that the hearing on said application was
continued until 2:00 P. M. on the said 1st day of
November, 1928.

12. Your complainant further shows that at the
afternoon session of said court, to which said ap-
plication for continuance was carried, your com-
plainant’s solicitor was secured by the associate
of the said Edward Markley to appear in his place
and stead for the purpose of urging the continu-
ance of said cause, but that on the argument by
your complainant’s solicitor for the continuance
of said cause for the reasons hereinbefore set
forth, the Honorable John C. Bentley, Vice Chan-
eellor, refused the same; whereupon your com-
plainant’s solicitor, unprepared as he was in the
premises, for the reasons hereinbefore set forth,
reluctantly, in view of the engagements of the said
Edward Markley as trial counsel for the com-
plainant, offered to proceed with the trial of your
complainant’s cause, but that the Honorable John

C. Bentley, Vice Chancellor, refused to permit

him so to do, and that on the motion of the so-
licitor of the defendant, George H. Van Voorhis,
dismissed your complainant’s amended Bill of
Complaint against the said George H. Van Voor-
his and ordered a reference on the defendant’s,
George H. Van Voorhis, counterclaim to one
Thomas B. Armstrong, Master, all of which ap-
pears from the order of said Honorable John C.
Bentley, Vice Chancellor, a true copy of which is
hereto attached, made to form a part of this an-
swer and marked ‘‘Exhibit C-4.”’

13. That on the 28th day of January, 1929, the
solicitor of the said defendant, George H. Van
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Voorhis, according to notice to your complain-
ant’s solicitor, proceeded with the taking of tes-
timony in support of the said George H. Van
Voorhis’ counterclaim, before the said Thomas R.
Armstrong, as per the order of the Honorable
John C. Bentley, Vice Chancellor, hereinbefore
referred to, but that as some of the said defend-
ant’s, George H. Van Voorhis, witnesses did not
appear, said hearing was adjourned to the 15th
day of February, 1929, at which time the said
defendant, George H. Van Voorhis, produced cer-
tain other witnesses in support of his counter-
claim, as per said order of reference to the said
Thomas R. Armstrong, among them being a wit-
ness claiming to be the present wife of the said
defendant, George H. Van Voorhis, which witness
refused to answer pertinent questions put to her
by the solicitor of the complainant; whereupon
and at the conclusion of the testimony on behalf
of the said defendant, George H. Van Voorhis,
before said Master, said matter was adjourned
until the 15th day of March, 1929.

14. Your complainant, conceiving and being ad-
vised that the testimony of said reluctant witness,
Dorothy Van Voorhis, was material in said mat-
ter referred to by the Honorable John C. Bentley,
Vice Chancellor, to the said. Thomas R. Arm-
strong, Master, applied to the Honorable John
C. Bentley, Vice Chancellor, on the 28th day of
February, 1929, for an order compelling said wit-
ness to answer the question she had refused to
answer on her cross-examination by your com-
plainant’s solicitor before the said Master,
Thomas R. Armstrong, and that the said Honor-
able John C. Bentley, Vice Chancellor, did on the
28th day of February, 1929, make an order call-
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ing upon the said Dorothy Van Voorhis to show
cause before your Honorable Court on the 11th
day of March, 1929, why she should not be di-
rected and commanded to answer said question
or be punished for contempt of your Honorable
Court for such refusal, and that on the said 11th
day of March, 1929, your Honorable Court grant-
ed your complainant’s petition and ordered the
said Dorothy Van Voorhis to appear before the
said Thomas R. Armstrong, Master, on the 15th
day of March, 1929, or such subsequent day as he
should adjourn the same, there and then to an-
swer said question which she refused to answer,
and all other pertinent and relevant questions in
the matter referred to the said Thomas R. Arm-
strong, all of which appears from the records of
your Honorable Court, to which reference is here-
to made and to which your complainant begs leave
to refer without setting the same forth at length.

15. Your complainant further shows that two

days before the hearing of said matter before
the said Thomas R. Armstrong, Master, as pro-
vided by the order of your Honorable Court, the
solicitor of the said defendant, George H. Van
Voorhis, to-wit, on the 13th day of March 1929,
obtained the present rule to show cause from
your Honorable Court why the counterclaim of
the said George H. Van Voorhis should not be
dismissed and counsel fees to the defendant de-
termined and the dismissal of the complaint con-
firmed, and that to save the said defendant,
George H. Van Voorhis, from further expense
and embarrassment in said matter, your com-
plainant’s .solicitor suggested to the said defend-
ant, George H. Van Voorhis’ solicitor that the
matter of the appearance of the said Dorothy
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Van Voorhis before said Master, Thomas R.
Armstrong, on March 15, 1929, be continued until
a day to be fixed after your Honorable Court had
disposed of the said defendant’s, George H. Van
Voorhis, present application to dismiss or discon-
tinue his counterclaim, to which the said defend-
ant’s George H. Van Voorhis, solicitor acquies-
ced.

16. Your complainant has been advised that
the said defendant, George H. Van Voorhis, has
a legal right to discontinue his counter suit or ac-
tion against your complainant, even though he
has caused to be put in evidence before said Mas-
ter, on his counterclaim, things and matters con-
cerning your complainant that are untrue and
scurrilous, but that in permitting the said coun-
terclaim of the said George H. Van Voorhis to
be dismissed or discontinued, your Honorable
Court can impose such terms and conditions upon
the said defendant as your Honorable Court
shall see fit and meet so to do.

17. Your complainant further shows that the
said defendant, George H. Van Voorhis, institu-
ted and has pending against her in the New
Jersey Supreme Court an action for damages
growing out of practically the same things and
matters involved in your complainant’s amended
Bill of Complaint and the said defendant’s,
George H. Van Voorhis, answer and counter-
claim, all of which appears from a true copy of
the summons and complaint and answer filed in
the said cause, of which true copies are hereto
attached, made to form a part hereof and marked
‘“Exhibit C-5” and “ Exhibit C-6,” and that as
the said defendant, George H. Van Voorhis, is
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now in possession of the premises known as
No. 104 Mount Pleasant Avenue, Newark, New
Jersey, under the order of your Honorable Court
at the time it dismissed complainant’s amended
bill of complaint the only matter left in said ac-
tion at law i1s the matter of damages, which ac-
tion for similar damages said defendant, George
H. Van Voorhis, sought to recover by his coun-
terclaim filed in the above entitled proceeding,
which conuterclaim he now seeks to dismiss.

18. Your complainant further .shows that her
complaint in the above entitled action was filed
in good faith and for the purposes therein set
forth, as is borne out by the affidavits hereto
attached and made to form a part of your com-
plainant’s answer.

19. Your complainant further shows that she
has truthfully and faithfully set forth all of
“ various and numerous petitions, hearings, etc.
since the beginning of this action in June 1926”
in this Court, referred to in the defendant’s,
George H. Van Voorhis, petition, and expressly
denies that they or any one of them have been
for the purpose solely or otherwise of delaying
the determination of the action of your complain-
ant or the said George H. Van Voorhis’ counter-
claim, or in any way for the purpose or desire
on her part to prevent the continuance of said
proceedings for an interminable time, as charged
by the said defendant, George H. Van Voorhis,
in his petition in the above entitled matter.

20. Your complainant is advised that your
Honorable Court does not punish litigants, either
for the mistakes or dereliction of their solicitors
of trial counsel, such as was involved in the dis-
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missal of your complainant’s Bill of Complaint
filed in the above cause.

21. Your complainant therefore prays that
should your Honorable Court see fit to permit
the said George H. Van Voorhis to dismiss or
discontinue his counterclaim filed against her, it 10
will be on such terms as, considering the matters
and facts involved in the above mentioned pro-
ceedings, are agreeable to equity and good con-
science.

Your complainant will ever pray.

Agnes G. Benjamin
By Frederic B. Scott,
Solicitor.

20
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On Amended Bill of Complaint for Injunction.
Exhibit 0-1.

IN CHANCERY OF NEW JERSEY

Between
Agnes G. Benjamin,
Complainant,
and

George H. Van Voorhis, Fred-
ereck G.Jamison,Dorothy L
Jamison, John E. Jamison,
and Ethel F. Jamison,

Defendants.

To the Honorable Edwin Robert Walker,
Chancellor of the State of New Jersey:

Your complainant, Agnes G. Benjamin, of
Newark, Essex County, New Jersey, respectfully
shows:

1. That your complainant is the daughter of
Kathryn M. Van Voorhis, who died at Newark,
New dJersey, in August, 1926, and that the de-
fendant George H. Van Voorhis was the second
husband of the said Kathryn M. Van Voorhis;
that the defendant Fredereck G. Jamison is the
complainant's brother, and the defendant Doro-
thy L. Jamison is the wife of the said Fredereck
G. Jamison; that John E. Jamison is your de-
fendant's brother, and that Ethel F. Jamison is
the wife of the said defendant John E. Jamison.

2. That the reason for making the defendants
Fredereck G. Jamison, Dorothy L. Jamison, John
E. Jamison and Ethel F. Jamison defendants in
the above entitled matter is because some of the
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matters and things set forth in your complain-
ant’s bill of complaint have arisen so suddenly
as to have made it impossible for your complain-
ant to confer with the said named defendants to
ascertain their stand in the above litigation, and
for the further fact that it is necessary and proper
to make them parties to the above entitled cause
for a complete determination or settlement of
the questions involved herein.

3. That prior to the death of the late Kathryn
M. Van Voorhis, the said George H. Van Voorhis
secured to be executed of the late Kathryn M.
Van Voorhis an alleged last will and testament
under circumstances which clearly indicated that
the said last will and testament was obtained by
the said defendant George H. Van Voorhis while
the said Kathryn M. Van Voorhis was mentally
incapable to make said will, or that undue influ-
ence was used by the said defendant George H.
Van Voorhis and others in securing said last will
to be executed by the said Kathryn M. Van Voor-
his.

4. Your complainant further shows that while
knowing said alleged last will and testament of
the late Kathryn M. Van Voorhis to have been
illegally and improperly obtained, the said de-
fendant George H. Van Voorhis fraudulently ob-
tained the probate of the same before the Surro-
gate of the County of Essex, State of New Jersey.

5. Your complainant further shows that she is
informed by counsel that in and by a fair inter-
pretation of said alleged last will and testament
the said defendant George H. Van Voorhis ob-
tained the whole estate, both real and personal,
of the late Kathryn M. Van Voorhis.
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6. Your complainant further shows that sub-
sequent to the probate of said alleged last will
and testament of the late Kathryn M. Van Voor-
his your complainant obtained irrefutable evi-
dence that the said George H. Van Voorhis had
illegally and unlawfully had the said Kathryn M.
Van Voorhis execute said alleged last will and
testament to the great and irreparable damage
of your complainant.

7. Your complainant further shows that she
caused to be conveyed to the said defendant
George H. Van Voorhis the fact of her having ob-
tained and being in possession of his perfity
hereinbefore stated, and that as a result thereof
negotiations were entered into between your
complainant and the defendants named herein,
which resulted in an agreement, a copy of which
is hereto annexed, made a part of this complaint,
and marked Schedule UA.”

8. Your complainant further shows that the
real property of the estate of the late Kathryn
M. Van Voorhis consisted of a house and lot
known as 104 Mt. Pleasant Avenue, in the City
of Newark, Essex County, New dJersey, and a
house and lot known as Silver Lodge, on River-
dale Avenue, in Monmouth Beach, Monmouth
County, New dJersey, and certain other vacant
lots located at Monmouth Beach, Monmouth
County, New dJersey, and that the property desig-
nated as 104 Mt. Pleasant Avenue, Newark, New
Jersey, was the home of the late Kathryn M.
Van Voorhis, and that the property known as
Silver Lodge, in Monmouth Beach, New dJersey,
was known as the summer home of the late

40 Kathryn M. Van Voorhis.
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9. Your complainant further shows that it was
not until the 7th day of June, 1927 that she was
able to obtain her copy of the agreement exe-
cuted in quadruplicate, signed by the defendant
G-eorge H. Van Voorhis on the 9th day of March,
1927, and that it was then obtained by your com-
plainant contrary to the wishes and desires of the
said defendant George H. Van Voorhis.

10. Your complainant further shows that in
and by the said alleged last will and testament
of Kathryn M. Van Voorhis, the said defendants
George H. Van Voorhis and Fredereck G. Jami-
son were named as Executors.

11. Your complainant further shows and
charges that the said defendant George H. Van
Voorhis ever since the execution of said agree-
ment has refused to take any steps whatsoever
to carry out said agreement, but on the contrary
your complainant charges that the said defend-
ant George H. Van Voorhis hereinbefore refer-
red to, has said that he did not intend to carry
out said agreement, and has by his actions en-
deavored to deprive your complainant of all her
rights and properties obtained under and by vir-
tue of said agreement, and that he intends to
proceed under and by virtue of said alleged last
will and testament of the said Kathryn M. Van
Voorhis in disposing of the real and personal
property of the estate of the late Kathryn M.
Van Voorhis, and in direct contravention to the
agreement hereinbefore referred to, to the ir-
reparable damage of your complainant.

12. Your complainant further charges that the
said defendant George H. Van Voorhis, although
he agreed in said agreement to permit your com-
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plainant and her family to remain in the house
known as 104 Mt. Pleasant Avenue, Newark,
New dJersey, without let or hindrance of moles-
tation until the terms of said agreement had been
complied wdth, has subtly and craftily, and by
violence of persons representing him, has endea-
vored to forcibly eject your complainant from
said house known as 104 Mt. Pleasant Avenue,
Newark, New Jersey, and has in divers other
ways endeavored to have your complainant re-
linquish and quit said premises, without in any
manner or pretense of complying with said agree-
ment.

13. Your petitioner further shows that contrary
to said agreement the said defendant George H.
Van Voorhis has caused to be installed in the sum-
mer home known as Silver Lodge, of the late
Kathryn M. Van Voorhis, persons totally unfit
to occupy said premises, without in any manner
consulting your complainant or in any way com-
plying with the agreement hereinbefore referred
to, and known as Schedule “ A,” and by his ac-
tions has endeavored to forcibly take possession
of said Silver Lodge and your complainant’s be-
longings therein contrary to the provisions of the
agreement hereinbefore referred to.

14. Your petitioner further shows that on June
10, 1927, contrary to the terms and provisions of
the agreement hereinbefore referred to, the said
George H. Van Voorhis caused to be sent to your
complainant a letter or notice, of which attached
hereto and made to form a part is a copy thereof,
from one James B. Furber, attorney, all of which
is contrary to the agreement hereinbefore re-

40 ferred to and made to form a part of this amend-

"ed bill of complaint.
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15. Your petitioner further shows that all of
the parties to said agreement hereinbefore re-
ferred to and known as Schedule “ A” signed the
same and none of the said parties to the said
agreement refused in any manner or in writing to
sign the same.

16. Your complainant further shows that it is
the intention of the said George H. Van Voorhis
to deprive your complainant of all the rights she
obtained under the agreement hereinbefore re-
ferred to and known as Schedule “A,” and to
ruthlessly eject or dispossess your petitioner, who
is a widow, and her family of three small children,
ages 12, 8 and 7 respectively, from the premises
known as 104 Mt. Pleasant Avenue, Newark, New
Jersey, and to otherwise deprive your complain-
ant of any rights in and to the estate of her
mother, the late Kathryn M. Van Voorhis, of
Newark, New Jersey, which she would have ob-
tained but for the alleged last will and testament
of the late Kathryn M. Van Voorhis, and has ob-
tained by the agreement hereinbefore referred to
and marked Schedule “A,” to the irreparable
damage of your complainant.

W hereas, your complainant is without adequate
remedy at law, your complainant seeks the aid of
this Honorable Court to the end that the said de-
fendants and each of them be enjoined from act-
ing either individually or jointly contrary to the
terms of said agreement, and that the said de-
fendants George H. Van Voorhis and Fredereck
Jamison be enjoined from disposing in any way
or manner the real and personal property of the
late Kathryn M. Van Voorhis, contrary to the
terms and provisions of said agreement herein-
before referred to and marked Schedule “A)”

20
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and that your complainant have such other and
further relief in the premises as is just and
equitable.

And furtnher, that your Honorable Court cause
to issue its subpoena to the above named defend-
ants commanding them at a day certain to answer,
but without oath, the allegations of your com-
plainant’s bill of complaint.

And your petitioner will ever pray.

Frederic B. Scott,
Solicitor and of Counsel
with Complainant.

SCHEDULE A.

This agreement, made this day of March,
1927, between Agnes G. Benjamin, Newark, New
Jersey, Frederick Jamison and Dorothy Jamison,
his wife, of Chatham, New Jersey, and John
Jamison and Ethel Jamison, his wife, of New
York City, children of Katherine Van Voorhis,
late of the City of Newark, Essex County, New
Jersey, parties of the first part, and George H.
Van Voorhis, widower, of Newark, New dJersey,
husband of the late Katherine Van Voorhis of
Newark, New Jersey, party of the second part.

Witnesseth: Whereas a serious dispute has
arisen between the parties of the first part and
the party of the second part as to the testamen-
tary capacity of the late Katherine Van Voorhis
of Newark, New dJersey, at the time she made
what 1s purported to be her last will and testa-
ment, and also whether or not undue influence was
exercised upon the late Katherine Van Voorhis
in procuring said alleged last will and testament
to be executed, and
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Whereas, considering the aforesaid premises
and reasons a serious question in dispute has
arisen between the parties hereto as to whether
a fraud was not committed upon the Surrogate
of the County of Essex, New Jersey, having said
last will and testament probated, and

W hereas, it is agreed between the parties here-
to that a public controversy of said matter in the
courts is unseemly and unwise, and

W hereas, all the parties to this agreement are
of full age and competent among themselves to
amicably settle and adjust said controversy, dis-
pute and disagreement.

NOW THIS AGREEMENT WITNESSETH:

1. That for the purposes of public appearance
the said alleged last will and testament of the late
Katherine Van Voorhis of Newark, New Jersey,
which has already been probated, be and the same
hereby 1s allowed to stand without any attack
upon it as to its validity as well as the testamen-
tary capacity of the late Katherine Van Voorhis
to make said will, and that no proceedings be
taken before the Surrogate of Essex County, New
Jersey, to have the letters testamentary hereto-
fore issued to George Van Voorhis, widowers, and
Frederick Jamison revoked and set aside, pro-
vided this agreement is carried out in all partic-
ulars, otherwise the rights of the parties to this
agreement to remain as if said agreement had
never been executed.

2. As soon as practicable after the signing of
this agreement by all the parties hereto, the es-
tate of the said Katherine Van Voorhis shall be
divided into three equal parts and distributed be-
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tween Frederick Jamison, John Jamison and
Agnes G. Benjamin, share and share alike, that
is to say: One-third to Frederick Jamison; one-
third to John Jamison and one-third to Agnes G.
Benjamin; subject, however, to any deductions
and payments first hereinafter specifically men-
tioned or provided for.

3. To the end that the provisions set forth in
the preceding or second paragraph be fully ac-
complished, it is hereby agreed that the said
George H. Van Voorhis, widower, and the said
Frederick Jamison, executors named in the afore-
said last will and testament of Katherine Van
Voorhis, be empowered to sell and dispose of said
estate, both real and personal, by public or pri-
vate sale or vendue, subject only to any contrary
provisions of this agreement, and they be empow-
ered to give such title to both real and personal
property as if said alleged last will and testament
had in no way ever been questioned. Provided
further that the price for which the real estate
belonging to the said estate of Katherine Van
Voorhis is to be sold is approved by all the par-
ties to this agreement, prior to making the con-
tract for the sale or sales of said properties.

4. That upon the payment of the one-third dis-
tributed share of said estate as hereinbefore pro-
vided by said executors to the said Frederick
Jamison, John Jamison and Agnes G. Benjamin,
respectively, for which there will be given to said
George Van Voorhis and Frederick Jamison, act-
ing as executors, a due and proper receipt, said
parties wifi, on the request to each other execute
to each other their mutual general release, re-
leasing each other for and on account of anything
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1)
growing out of the settlement of said estate as
provided in and by this agreement.

5. To the end that this agreement be carried
out the said George H. Van Voorhis and the said
Frederick Jamison shall duly obtain from the
controller of the State of New Jersey such collat-
eral inheritance tax, walver or waivers, as are or
may be necessary in the matter of said estate.

6. That on the sale of the said estate said execu-
tors shall first pay all the lawful debts of the said
estate, among them being the sum of One thou-
sand ($1,000) Dollars, actually expended by the
said Agnes G. Benjamin in the care and nursing
of the said the late Katherine Van Voorhis and
her incidental expenses necessitated by such care
and maintenance of the said Katherine Van Voor-
his advanced by her for and on beahlf of George
H. Van Voorhis, party of the second part, in his
maintenance while living at 104 Mt. Pleasant Ave-
nue, Newark, New dJersey.

7. Until the real estate belonging to said estate
is sold, the personal things, furniture and belong-
ings of said estate now in 104 Mt. Pleasant Ave-
nue, Newark, New Jersey, shall remain therein
with the exception of those articles specifically
mentioned and set forth and referred to on the
back of this sheet and initialed by Frederick G.
Jamison, and which the said George H. Van
Voorhis may take from said house at 104 Mit.
Pleasant Avenue,

Piano

Living and Music Room rugs

Music Room Lamp

Music Cabinet Drop table in living room
Small secretary and stand
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Small set of dishes

Enough Silver for four (4)
Davenport and suit

Chiffoneer

Clothes-tree

Twin-beds and their mattresses
Purely personal belongings.

and when said real, estate is sold said personal
things, furniture and belongnigs of the estate
shall thereafter be sold as speedily as practicable.

8. It is further agreed by and between the par-
ties hereto that in as much as the said Agnes G
Benjamin moved her belongings into the Biver-
dale Avenue house, Monmouth Beach, New Jer-
sey, known as Silver Lodge, that she could be near
and take care of the late Katherine Van Voorhis,
the personal belongings of Agnes G. Benjamin
in the Biverdale Avenue house, Monmouth Beach,
New dJersey, known as Silver Lodge, shall remain
in said house until the first day of April, 1927,
unless said house is sold before that time. On
the happening of either of the events, that is to
say: that said property remains in said house
until first day of April, 1927, or said house is sold
before that time, when the said Agnes G. Benja-
min moves said personal property belonging to
her in said house, the parties to this agreement
shall contribute ratably, share and share alike, to
the expense of moving of said personal belong-
ings to such place as the said Agnes G. Benjamin
shall designate, said expense not to exceed the
sum of $250.

9. Until the title of said 104 Mt. Pleasant Ave-
nue, Newark, New Jersey, has passed as herein-

10 before provided for, said Agnes G. Benjamin
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and her family shall remain in the house at 104
Mt. Pleasant Avenue, Newark, New Jersey, with-
out let or hindrance or molestation by any of
the parties to this agreement, but on the passing
of said title she shall freely and voluntarily re-
linquish and quit said premises.

. <q

10.  This agreement shall be binding upon any

of the parties of the first part who shall sign it
and upon the party of the second part if and
when he shall sign it* until or unless any other
party or parties of the first part shall refuse in
writing to sign the same, in which event this
agreement shall be null and void.

In witness whereot, the parties have here-
unto set their hands and seals this day of
March, Nineteen Hundred and twenty-seven.

Agnes B. Benjamin (L.S)
John E. Jamison (L.S)
Ethel F. Jamison L.S)
Dorothy L. Jamison (L.S)

Freder eck G. Jamison (L.S)
George H. Van Voorhis (L.S))

State of New dJersey,
County of Essex,

Be it rememberea, That on this 9th day of
March, in the year of our Lord One Thousand
Nine Hundred and Twenty-seven, before me, a
Master in Chancery of New dJersey, personally
appeared Dorothy L. Jamison, Frederick G. Ja-
mison, George H. Van Voorhis, and Agnes G.
Benjamin, who, I am satisfied are the persons
mentioned in the within Agreement, and to whom

20
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thereupon they acknowledged that they signed,
sealed and delivered the same as their voluntary
act and deed for the uses and purposes therein
expressed: And the said Dorothy L. Jamison, be-
ing by me privately examined, separate and apart
from her husband, acknowledged that she signed,
sealed and delivered the same as her voluntary
act and deed, freely without any fear, threats or
compulsion of her said husband.

State of Washington, ss.:

Be it remembered, that on this day of
in the year of our Lord One Thousand
Nine Hundred and Twenty-seven, before me per-
sonally appeared John E. Jamison, who I am
satisfied is the person mentioned in the within
named agreement, to whom I first made known
the contents thereof, and thereupon he acknowl-
edged that he signed, sealed and delivered the
same as his voluntary act and deed for the uses
and purposes expressed therein.
J. H. Martin.

(Seal)
J. H. Martin,

Notary Public,

State of Washington,

Commission expires,

Sept. 29, 1928.

State of New York,
County of Erie, JiHe *

Be it remembered, that on this 4th day of April,
in the year of our Lord, One Thousand Nine Hun-
dred and Twenty-seven, before me personally ap-
peared Ethel F. Jamison, who I am satisfied is the
person mentioned in the within agreement, and
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to whom I first made known the contents thereof,
and thereupon she acknowledged that she signed,
sealed and delivered the same as her voluntary-

act and deed, for the uses and purposes expressed
therein, and the said Ethel F. Jamison, being by

me privately examined, separate and apart from jq
her husband, acknowledged that she signed, sealed
and delivered the same as her voluntary act, and
deed, freely without any fear, threats or compul-
sion of her said husband.

Catherine Norcross,

Notary Public,
Erie County, New York.

Catherine Norcross,

Buffalo, New York,
Notary Public in and 20
for Erie County.

30
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Order.
Exhibit C-2.

JN CHANCERY OF NEW JERSEY.

Between
Agnes G. Benjamin,
Complainant,
d On Amended
an Bill of Com-
George H. Van Voorhis, Fre d- plaint for
erick G. Jamison, Dorothy L. Injunction.

Jamison, John E. Jamison,
and Ethel, F. Jamison,
Defendants.

This matter being opened to the Court by
Frederic B. Scott, solicitor for and of counsel
with complainant, and the Court having read the
amended bill of complaint in the above entitled
cause and the affidavits thereto annexed.

It 1s, on this 30th day of June, 1927, orderea
that the defendants George H. Van Voorhis,
Frederick G. Jamison, Dorothy L. Jamison, John
E. Jamison and Ethel F. Jamison, show cause be-
fore the Chancellor at the Chancery Chambers,
in the City of Jersey City, State of New Jersey,
on the 18th day of July, 1927, at the hour of 10
o’clock in the forenoon, daylight saving time, or
as soon thereafter as counsel can be heard, why
the said defendants George H. Van Voorhis,
Frederick G. Jamison, Dorothy L. Jamison, John
E. Jamison and Ethel F. Jamison should not be
restrained and enjoined according to the prayer
of the complainant’s amended bill of complaint.

And it is further ordered, that the defendants
George H. Van Voorhis, Frederick G. Jamison,
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Dorothy L. Jamison, John.E. Jamison and Ethel
F. Jamison, and their; agents, servants or em-
ployees, in the meantime and until the further
order of the Court in the premises, desist and
refrain from in any way or manner hindering or
molesting the said complainant and her family
in her possession and occupancy of the house
known as 104 Mt. Pleasant Avenue, Essex
County, New Jersey, and from renting or at-
tempting to rent said house known as 104 Mt.
Pleasant Avenue, Newark, New Jersey, and rent-
ing or putting into possession or allowing to re-
main therein any person or persons in the house
on Riverdale Avenue, Monmouth Beach, New
Jersey, known as Silver Lodge, or using or per-
mitting to be used the personal belongings of the
complainant in said house known as Silver Lodge,
and from in any way or manner, either individu-
ally, jointly, or by their servants, agents or em-
ployees, enacting or doing anything contrary to
the terms of the agreement known and referred
to as Schedule “ A,” made to form a part of the
complainant’s amended bill of complaint.

And it is further orderea that a true copy, cer-
tified by the solicitor of the complainant, of this
Order, said amended bill and affidavits having
been already served, be served on said defendants
within 10 days from the date hereof.

Respectfully advised,
John Bentley, V. C.
E. R watker,
C.
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Answer of George H. Van Voorhis to Amended
Bill of Complaint and Counterclaim.

Exhibit C-3.

IN CHANCERY OF NEW JERSEY

Between
Agnes G. Benjamin,
Complainant,
and

George H. Van Voorhis, Fre d-
erick G. Jamison, Dorothy L.
Jamison, John E. Jamison,
and Ethel F. Jamison,

Defendants.

The Answer of the Defendant, George H. Van
Voorhis, to the Amended Bill of Complaint filed
by the Complainant says that:

1. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraph No. 1 except that the said
defendant admits having been the second husband
of the said Kathryn M. Van Voorhis, now de-
ceased, who died in August, 1926.

2. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraph No. 2.

3. Paragraph No. 3 is denied.
4. Paragraph No. 4 is denied.

5. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraph No. 5.
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Answer of George H. Van Voorhis to Amended
Bill of Complaint and Counterclaim.

6. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraph No. 6.

7. As to the statements in paragraph No. 7,
this defendant admits that complainant stated
that she had in her possession certain evidence,
which said evidence was never disclosed to this
defendant nor in Court on preliminary hearing
and defendant denies ever having executed a con-
tract for delivery to complainant as indicated in
said paragraph No. 7.

8. Paragraph No. 8 is admitted.

9. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraph No. 9, except admitting de-
livery without defendant’s consent.

10. Paragraph No. 10 is admitted.

11. As to the statements in paragraph No. 11,
this defendant while denying the existence of
such an agreement as that referred to admits
his intention to carry out to the best of his abil-
ity the directions in the Bill of the said Kathryn
M. Van Voorhis, as co-executor thereof.

12. Paragraph No. 12 is denied.
13. Paragraph No. 13 is denied.

14. As to the statements in paragraph No. 14,
this defendant admits that by his attorney, James
B. Purber, a letter was sent to complainant as
shown by copy attached to the Bill of Complaint,
and denies that this was contrary to any executed
or delivered agreement of this Defendant.
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Answer of George H. Van Voorhis to Amended
Bill of Complaint and Counterclaim.

15. This defendant has no knowledge or infor-
mation sufficient to form a belief as to the state-
ments in paragraph No. 15.

16. As to paragraph No. 16, defendant, George
H. Van Voorhis, says that there is not now nor
ever has been any intentions upon his part to
deprive complainant of any rights she may or
might have under the Will of the said Kathryn
M. Van Voorhis, and that he denies any liability
under the so-called contract referred to as Sched-
ule “A” which proposed contract was never com-
pleted nor delivered.

By way of Counter-Claim against Complainant,
Defendant, George H. Van Voorhis, respectfully
shows :

1. That said complainant, Agnes G. Benjamin,

has wrongfully occupied premises at 104 Mt.
Pleasant Avenue, Newark, N. J., to the posses-
sion of which defendant, George H. Va. Voorhis,
was rightfully entitled under the Will of the said
Kathryn M. Van Voorhis, deceased, since the
institution of this action and that the said com-
plainant has retained possession thereof by force,
having, during the said period, complained of
and caused the arrest of said defendant, George
H. Van Voorhis, who was haled into Police Court
upon charges made by the said Complainant,
said charges being based upon the attempt of
the said defendant George H. Van Voorhis to oc-
cupy as theretofore the aforesaid premises then
occupied by complainant and to which defendant
George H. Van Voorhis had a legal right of pos-
session, the said Police Court action being dis-
missed immediately upon presentation of the
facts to the said Court.
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Answer of George H. Van Voorhis to Amended
Bill of Complaint and Counterclaim.

2. Defendant, George H. Van Voorhis, avers
that the fair rental value of the said premises
is not less than $125.00 per month.

Defendant, George H. Van Voorhis, therefore
prays that he may have such relief in the prem- 10
ises as may be just and equitable and that the
Bill of Complaint be dismissed with reasonable
costs and charges most wrongfully sustained by
this Defendant.

James B. Furber,
Solicitor for Defendant,
George H. Van Voorhis.
Wm. F. Nies
Of Counsel. 20

A True Copy

Thomas Barber
Clerk.
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Order.
Exhibit C-4.

IN CHANCERY OF NEW JERSEY.

Between
Agnes G. Benjamin,
Complainant,
and

George H. Van Voorhis, Fre d-
erick G. Jamison, Dorothy L.
Jamison, John E. Jamison,
and Ethel F. Jamison,

Defendants.

This matter coming on to be heard in the pres-
ence of Frederic B. Scott, solicitor for complain-
ant, and James B. Fnrber, solicitor for defend-
ant George H. Van Voorhis, It is on this 1st day
of November, 1928, Ordered, that complainant’s
Bill be dismissed for lack of prosecution, and that
the account under counterclaim of defendant,
George H. Van Voorhis, be referred to Thomas
R. Armstrong, a Master in Chancery of the City
of Jersey City, to determine the value of the use
of the premises involved in this action, viz., the
premises at No. 104 Mt. Pleasant Avenue, in the
City of Newark, County of Essex and State of
New Jersey.

It i rurener oracrea that the question of coun-
sel fees and costs shall be determined upon and
at the time of the confirmation of the said Mas-
ter’s report.
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It is further ordered, that complainant shall
vacate the premises at No. 104 Mt. Pleasant Ave-
nue, in said City of Newark, on or before the 20th
day of November, 1928, and deliver the keys
therefor to defendant’s counsel, James B. Furber.

It is further order ed, that a copy of this Order,
certified by defendant’s solicitor, be served upon
complainant’s counsel within five days from the
date hereof.

Respectfully advised,
John Bentley, V. C.

Srmars and Gongdint,

Exhibit C-5.
THE STATE OF NEW JERSEY,
TO

Agnes G. Benjamin :

You are summoned to answer the an-

nexed complaint of George H. Van Voor-

(L. S.) his, in an action at law in the Supreme

Court wherein said George H. Van Voor-

his demands of you the possession of a

tract of land with the appurtenances situate in the

City of Newark, in the County of Essex, and State

of New Jersey, and particularly described in said

»complaint. And take notice that unless you file

your answer to said complaint with the Clerk of

the Supreme Court, at Trenton, within twenty

days after service upon you of this Writ and of

the annexed complaint, judgment will be entered

against you and you will be turned out of pos-
session of said land.
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Witness, William S. Gummere, Chief Justice
of the Supreme Court, at Trenton, this 13th day
of September, Nineteen Hundred and Twenty-

eight.
(sgd) Fred L. Bloodgood,
in Clerk,
(sgd) James B. Furbe r,
Attorney.
Exhibit C-6.
NEW JERSEY SUPREME COURT,
Esse x County.
20 George H. Van Voorh is,

Plaintiff,

Action at Law
Complaint.

US.

Agnes G. Benjamin,
Defendant.

Plaintiff, residing in the City of Newark,
County of Essex and State of New Jersey, de-
mands of Agnes G. Benjamin, the defendant here-
in, the possession of the premises known as No.
104 Mt. Pleasant Avenue, City of Newark, New
Jersey. And the plaintiff says that his right to
the possession of the same accrued on the Twenty-
eighth day of August, 1926, and that the defend-
ant wrongfully deprives him of the possession
thereof, to his damage of Two Thousand, Three
Hundred and Seventy-five ($2,375.00) Dollars.

40 James B. Furber,
Attorney for Plaintiff.
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Answer.
Exhibit C-7.

NEW JERSEY SUPREME COURT,

Essex County.

George H Van Voorhis, I
Plaintiff, I

vs. y Action at Law

Agnes G. Benjamin, |

Defendant. 1

Defendant says that:

She denies the truth of the matters contained
in the complaint filed in the above cause.

And for a special and separa te distinct secon d
defense this defendant says that said plaintiff
ought not to have or maintain his action against
her for that the alleged document or operative
legal title upon which the plaintiff claims imme-
diate possession of the premises described and
set forth in his complaint, were obtained by the
plaintiff at a time when the person so executing
said alleged operative legal title was of unsound
mind and memory.

And for a third and separa te distinct defense
this defendant says that said plaintiff ought not
to have or maintain his action against her for the
reason that the alleged document operative as le-
gal title upon which the plaintiff claims possession
as set forth in and by his complaint filed in the
above entitled cause, was obtained by him from
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the maker of said alleged operative legal title
through duress and fraud.

W her efo re this defendant prays that the above
entitled action be dismissed as against her with
her taxed costs in the premises.

Frederic B. Sco tt ,
Attorney for Defendant.

State of New dJersey, 1
County of Essex, y 3

Agnes G. Benjamin, of full age, being duly
sworn on her oath, says:

X I am the complainant mentioned and referred
to in the above entitled proceeding and the orig-
inal proceeding of which the above proceeding is
a part.

2. I further state that the allegations in my
Bill of Complaint and amended Bill of Complaint
filed in the above entitled proceeding, are true so
far as they have reference to any acts of mine or
any acts of the said defendant George H. Van
Voorhis, wherein it appears or is charged by me
that I have personal knowledge, and as to the bal-
ance and remainder of the said allegations in said
Bill of Complaint and amended Bill of Complaint,
filed in said cause, I verily believe the same to be
true.

3. I further state that my Bill of Complaint, my
amended Bill of Complaint and all the various
petitions for hearings in the above entitled orig-
inal action and its branches since the beginning
of said action in June, 1927, have been brought
and instituted by me and at my direction solely
and on account of the necessary protection of my
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rights and interests in said matter as I have been
advised they were.

4. I further state that I have read the testi-

mony of one Dorothy Van Voorhis, who purports

to be the wife of the defendant, George H. Van
Voorhis, as given before Thomas R. Armstrong, 10
a Master, to whom the Court of Chancery referred

the said George H. Van Voorhis’ counterclaim
against me, wherein and whereby she alleges and
testifies that I neglected to properly care for the
premises and furnishings at No. 104 Mount Pleas-

ant Avenue, Newark, New Jersey, while I was
occupying the same, and wherein and whereby the
said Dorothy Van Voorhis testifies that I delib-
erately injured said property, and I further state
that the said testimony of the said Dorothy Van 20
Voorhis is in said particulars malicious, false and
untrue in each and every particular.

Agnes G. Benjamin.

Subscribed and Sworn to before me
this 20th day of March 1929.

W. J. Larrabee
Master in Chancery
of New Jersey

State of New dJersey,
County of Essex,

F rederick G. Jamiso n, of full age, being duly
sworn on his oath, says:

1. I am one of the defendants in the above en-
titled action and am also the brother of the com-

New Jersey State Library



40

62
Affidavit of Frederick G. Jamison.

plainant, Agnes G. Benjamin, referred to in the
above entitled cause.

2. I have read and have knowledge of the
agreement, a copy of which is attached to the
complainant’s Bill of Complaint filed in the above
entitled cause, and am familiar with the exe-
cution of the said original agreement.

3. I further state that I saw the said complain-
ant, Agnes G. Benjamin, sign the said agreement
and that I saw the said defendant, George H.
Van Voorhis, sign said original agreement and
that I attended to and had the other parties to
said agreement sign the same.

4. I further state that of my own knowledge 1
know that the said George H. Van Voorhis freely
and voluntarily signed and executed said agree-
ment after a full and complete discussion thereof,
and asservate that said agreement was not left
with me with any understanding by or with the
said defendant, George H. Van Voorhis, that
it should not be delivered to the complainant or
anyone else until counsel for the complainant and
the defendant, George H. Van Voorhis, or any-
one representing him, could make and attend to
preparing a different agreement which would
be more acceptable to everyone involved, but
that the said defendant, George H. Van Voorhis,
freely and voluntarily entered into said agree-
ment without any condition or stipulation con-
cerning the same or its delivery, and that said de-
fendant, George H. Van Voorhis, was perfectly
satisfied with said agreement which formed the
basis of the suit upon which the complainant,
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Agnes G. Benjamin, instituted the above entitled
action against the said George H. Van Voorhis
and others.

Fre der ick G. Jamison.

Subscribed and Sworn to before me
this 22nd day of March 1929.

F. J. Gree nberg .
Master in Chancery
of New Jersey.

State of New dJersey,
County of Hudson,

Edwar d Markley, of full age, being duly sworn
on his oath, says:

1. T am a solicitor of the Court of Chancery of
New dJersey, and an attorney and counsellor at
law of said State, and have been practicing law
for the period of fifteen years.

2. On or about the 10th day of September, 1928,
I was retained by Agnes G. Benjamin for the
purpose of trying and conducting her cause
against one George H. Van Voorhis and others in
the Court of Chancery of New dJersey, mentioned
and referred to in the foregoing Answer of the
said Agnes G. Benjamin.

3. On the 30th day of October, 1928, I became
engaged in the trial of a cause in the Hudson
County Circuit, which cause lasted during part
of October 31, 1928, and that at the conclusion of
said cause I was immediately obliged to proceed
with the trial of another cause before said Court
on the same day, to wit, the 31st day of October,
1928, in which cause I was engaged during the
balance of said October 31st, 1928, and all of the
1st and 2nd days of November, 1928.

4. As a result of my engagements as set forth
in the preceding paragraph, I requested one
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Howard F. Mclntyre, associated with the firm of
Collins and Corbin, of which I am a member, to
appear before the Honorable John C. Bentley,
Vice Chancellor of the Court of Chancery of New
Jersey, to secure an adjournment of said cause
on account of my actual engagements in the Hud-
son County Circuit Court, and on account of the
inability of the complainant, Agnes G. Benjamin,
to produce one Frank L. Martine, a physician,
who in my opinion was an important and material
witness for the said complainant.

5. I am informed by my said associate, Howard
F. McIntyre, that the said Honorable John C.
Bentley, Vice Chancellor, refused to adjourn said
cause and continued the hearing on the applica-
tion for said adjournment until 2 o’clock on the
afternoon of November 1st, 1928, at which time
Frederic B. Scott, solicitor for the complainant,
appeared in support of said application in my
place and stead.

6. I further state that it was impossible for
me to control the moving of the cause in the Hud-
son County Circuit Court in which I became en-
gaged on the afternoon of October 31st, 1928, and
which continued during the entire days of Novem-
~er an(® 1928, and that it was physically
impossible for me under these circumstances to
appear before the Honorable John C. Bentley,
Vice Chancellor, to personally urge and request
the adjournment of the cause of the complainant,
Agnes G. Benjamin, on account of and for the
reasons hereinbefore set forth.

Edward A. Markl ey.

Subscribed and Sworn to before me
this 22nd day of March 1929.

John H. Young,
Notary Public
of New Jersey.
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Affidavit of Howard F. McIntyre.

State of New dJersey,
County of Hudson,

Howard F. McIntyre, of full age, being duly
sworn on his oath, says:

1. I am an associate of Edward Markley in the
firm of Collins and Corbin.

2. On November 1st, 1928, on account of the en-
gagements in the Hudson County Circuit Court
of the said Edward Markley, he requested me to
endeavor to secure a continuance of the hearing
set down for that day in the proceeding or cause
in which Agnes G. Benjamin was complainant and
George H. Van Voorhis and others were defend-
ants.

3. I further state that I appeared before the
said Honorable John C. Bentley, Vice Chancellor,
and made such request after having presented to
him affidavits in the premises of Frederic B. Scott
and Francis R. Haussling, of which the attached
are true copies, and that said request was refused
by the said Honorable John C. Bentley, Vice
Chancellor, but that said hearing on said appli-
cation was postponed until the afternoon session
of said Court, at which time I was able to secure
the attendance of Frederic B. Scott, solicitor of
the said Agnes G. Benjamin, who from that time
on said day continued the application to postpone
or continue the said cause.

Howard F. MeclIntyre.

Subscribed and Sworn to before me
this 22nd day of March 1929.

Frank A. Boehler
Master in Chancery of N. J.
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IN CHANCERY OF NEW JERSEY.

Between 1
Agnes G. Benjamin, i
Complainant, [

and 1> Affidavit.

George H.Van Voorhis, et als., \

Defendants. 1

State of New dJersey, 1
County of Hudson, Gs*:

Frederic B. Scot t of full age, being duly sworn
on his oath deposes and says:

1. I am the solicitor of the above complainant,
Agnes G. Benjamin, and am thoroughly familiar
with the f&cts giving rise to the complainant’s
cause of action as set forth in her Bill of Com-
plaint tiled in the above cause.

2. I further state as solicitor of the complain-
ant, that it is both necessary and essential that
the above complainant establish to the satisfac-
tion of the Court that one Katherine M. Van Voor-
his, mother of the complainant and late wife of the
above George H. Van Voorhis, was incompetent
to make a certain Last Will and Testament on
account of her mental condition at the time of the
alleged execution of said last Will and Testament,

3. I further state that one Frank L. Marline,
a physician, practicing in the State of New dJer-
sey, and residing at 182 Roseville Avenue, in the

of Newark, was the attending physician of
the said Katherine M. Van Voorhis for a Ion«1
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period of time prior to and up until her death,
and that the said Frank L. Martine was in almost
continuous attendance upon the said Katherine
M. Van Voorhis during said time, and was the
only one to prescribe for her during her entire
illness, which was of a very acute and painful
character.

4. I further state that the said Frank L. Mar-
tine has, after conference with me, advised me
that in his opinion the said Katherine M. Van
Voorhis was mentally incompetent to make said
alleged Last Will and Testament which is in-
volved in the above entitled proceeding, all of
which facts are corroborative of what will be the
complainant's testimony in the above entitled
proceeding.

5. T further state that in my opinion the above
complainant cannot saiely go on with the trial of
the above entitled proceeding without the testi-
mony of the above Frank L. Martine.

6. I further state that the complainant has en-
gaged Mr. Edward Markley of the firm of Col-
lins & Corbin to try the above cause and that to-
day, November 1, 1928, he is actually engaged in
the trial of a cause in the Hudson County Circuit
Court, having -started the trial of said cause on
the afternoon of October 31, 1928.

Frederic B. Scot t.

Subscribed and sworn to before me
this first day of November 1928.

James dJ. Langan
Notary Public of N. J.
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IN CHANCERY OF NEW JERSEY

Between
Agnes G. Benjamin,
Complainant,
and Affidavit.

George H. Van Voorhis, et als.,
Defendants.

State op New dJer sey,
County of Essex,

Francis R. Haussling, of full age, being duly
sworn, on his oath deposes and says:

1. T reside at G61 High Street, in the City of
Newark, Essex County, New dJersey, and am a
duly licensed physician, having practiced my pro-
fession for the last 24 years.

2. I know one Frank L. Martine, who resides
at 182 Roseville Avenue, in the City of Newark,
Essex County, New dJersey, and have known him
for the last 20 years, and have been closely as-
sociated with him professionally for the last 20

years.

3. On the 18th day of September 1928, the said
Frank L. Martine was operated upon by me for
Fecal fistula, said operation being the 2nd opera-
tion upon the said Frank L. Martine.

4. I further state that I have had charge of the
said Frank L. Martine since said operation, and
although the said Frank L. Martine is recover-
ing from the effects of said operation, in my
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opinion it will be unwise and unsafe for the said
Frank L. Martine to go to court in the above case
for the purpose of testifying as a witness in the
above or any other proceeding on November 1st,
1928, or at any other time for at least.

Francis R. Haussling, M.D.

Subscribed and sworn to before me
this 31st day of October, 1928.

Wal ter J. Larr ab ee ,
Master in Chancery
of New Jersey.

IN CHANCERY OF NEW JERSEY.

Between
Agnes G. Benjamin,
Complainant, On Amended
and Bill of Com-

George H. Van Voorh is, Fred- pla'int fOI‘
erick G. Jamison, Dorothy L. InJunctlon.

Jamison, John E. Jamison, Affidavit.

and Ethel F. Jamison,
Defendants.

State Of New Jersey,
County of Essex,

Harry Kalisch, of full age, being duly sworn
upon his oath deposes and says:

I am an attorney and counsellor at law of the
State of New Jersey, and a member of the firm
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of Kalisch & Kalisch, located at Newark, N. J.

In the early part of March, 1927,1 was engaged
by Agnes G. Benjamin of 104 Mt. Pleasant Ave.,
Newark, to advise and represent her concerning
her rights in and to certain property of the es-
tate of her mother, Catherine M. Van Voorhis,
late of Newark, N. J.

Subsequent to my engagement as aforesaid, a
draft of an agreement, settling the differences be-
tween Agnes G. Benjamin and George H. Van
Voorhis, et als., was submitted to me, and on or
about March 8, 1927, George H. Van Voorhis and
Frederick G. Jamison came to my office and spent
considerable time discussing said agreement. The
draft of this agreement was subsequently changed
and a new agreement drafted, and the said George
H. Van Voorhis and Frederick G. Jamison re-
turned to my office the next day, to wit, March 9,
1927, said Frederick G. Jamison being accompa-
nied by his wife, Dorothy L. Jamison. The new
agreement was then discussed again by said
George H. Van Voorhis and Frederick G. Jami-
son in my office, and the said parties, to wit, the
said George H. Van Voorhis, Frederick G. Jami-
son and Dorothy L. Jamison, being satisfied with
said agreement, signed the same and I took their
acknowledgment.

Inasmuch as the agreement was executed in
quadruplicate, the said Frederick G. Jamison took
the agreement with him to have the other parties
thereto sign the same.

At the time said agreement was acknowledged,
I was preparing to go to Europe and in the hurry
of said preparation, I left for Europe before said
Frederick G. Jamison returned said agreement to
me to have me write my acknowledgment therein,
said agreement however was acknowledged before
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me as to the said George H. Van Voorhis, Fred-
erick G. Jamison and Dorothy L. Jamison.

I distinctly remember when said agreement was
signed and acknowledged by me, the said George
H. Van Voorhis expressed his satisfaction that
the said matter was cleaned up, apparently, from
his manner, to his entire satisfaction.

Sworn and subscribed to before me
this A/"dayofM" "X 1929,

State of New York, ) V V

County of New York, y°°

Frederic B. Scot t, of full age, being duly
sworn on his oath, says:

1. I am the Solicitor of the complainant, Agnes
G. Benjamin.

2. I further state that in the preparation of
the above cause on behalf of the complainant for
trial I had conferred with one Frank L. Martine,
M.D., who advised me that in his opinion the late
Catherine M. Van Voorhis was mentally incom-
petent to make’her alleged last will and testament
involved in the original above entitled proceed-
ings.

3. I further state that on October 26, 1928, in
the preparation of the complainantis case for
trial before the Honorable John C. Bentley, Vice
Chanceller, on November 1st, 1928, I first learned
that the said Frank L. Martine, M.D., was un-
available as a witness for the complainant in the
above entitled action and that I immediately ad-
vised the Honorable John C. Bentley, Vice Chan-
cellor, of the possibility of said case not being
able to be moved for trial.

JO
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Affidavit of Frederic B. Scott.

4. I further state that when I first learned that

the said Frank L. Martine, M.D., was not avail-
able as a witness in the above entitled cause,
either to appear personally or for the purpose
of taking his deposition, I informed my trial
associate, Edward Markley, of that fact and that
he advised me that he would attend to the con-
tinuance of said cause to a more opportune time
for the trial of said cause.

5. I further state that on November 1st, 1928,

about 12 o’clock Noon of that day, I was advised
by an associate of the said Edward Markley that
the Honorable John C. Bentley, Vice Cmancellor,
had refused to continue said cause but had con-
tinued the argument on said application until 2
o’clock in the afternoon of that day, and that the
said Edward Markley’s associate requested me to
appear in person to continue said application.

6. I further'state that I did appear before the

said Honorable John C. Bentley, Vice Chancellor,
at 2 o’clock in the afternoon of November 1st,
1928, and continued to urge for the continuance
of the said cause, but that the said continuance
was refused by the Honorable John C. Bentley,
Vice Chancellor, and that on the refusal of the
said Honorable John C. Bentley, Vice Chancellor,
to continue said cause, unprepared as I was, and
under the circumstances that special trial coun-
sel, Edward Markley, had been engaged to try
said case by the complainant, I offered to move the
trial of said cause at 2.50 P. M. on said day, but
that the Honorable John C. Bentley, Vice Chan-
cellor, refused to permit the same, and on mo-
tion of the solicitor of George H. Van Voorhis,
dismissed the complainant’s amended Bill of Com-
plaint and ordered a reference in said matter on
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the said George H. Van Voorhis’ counterclaim,
all of which appear more fully in the order of the
Court of Chancery hereto attached to the com-
plainant’s answer in the pending matter.

7. I further state that the dismissal of the com-

plainant’s Bill of Complaint, as shown by the said
order of the Court of Chancery, was not due to
any fault or neglect of the complainant, Agnes
G. Benjamin, hut solely for the reasons set forth
in her foregoing answer and the affidavits of the
msaid Edward Markley and myself attached here-
to to the complainant’s answer.

Frederic B. Sco tt.

Subscribed and Sworn to before me
this 23rd day of March 1929.

Joseph Frell
A foreign Commissioner of Deeds
For N. J.in N. Y.
Commission Expires Jan. 3rd, 1931.

State of New dJersey,
County of Essex,

Frank L. Martine, of full age, being dlﬂy
sworn, on his oath, says:

1. I reside at 182 Roseville Avenue, Newark,
New Jersey, and am a duly licensed physician,
having practiced my profession for over nineteen
years.

2. That in the month of January, 1926, with
Dr. F. H. Haussling, also a practicing physician,
I was engaged to take charge of the case of Cath-
erine M. Van Voorhis, late of 104 Mt. Pleasant
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Avenue, Newark, N. J., at which time the said pa-
tient was suffering from a complication of dis-
eases, of which the most serious was Myologinous
Luekemia, a disease of the spleen. She was also
suffering from what is known as secondary anae-
mia. The cause of my engagement, however, was
because the patient was suffering from septice-
mia, which in common parlance is known as blood
poisoning.

3. My continuous attendance upon the patient
gave me full opportunity to learn of her condition.
Her suffering gradually became so intense that
from about the middle of April, 1926, until the
time of her death, it was necessary to keep her
under the influence of opiates, so much so that in
my opinion during the month of May, 1926, which
would include the 12th day of May, 1926, when
she i1s alleged to have made her Last Will and
Testament, the said Catherine M. Van Voorhis
could not have been and was not in full and nor-
mal possession of her mental faculties.

4. 1 further state that on September 25, 1928,
I underwent a serious operation at the hands of
my associate, Dr. Francis R. Haussling, and that
from that time and until sometime after Novem-
ber 1st, 1928, I was in no condition to give testi-
mony either in court or by deposition as a witness
for Agnes G. Benjamin, the complainant in the
above entitled proceeding.

F. L. Martine.

Subscribed and sworn to before me
this 30th day of March, 1929.

Charles F. Meade
Notary Public of N. J.



Final Decree.

IN CHANCERY OF NEW JERSEY
Filed April 30, 1929.

Between

Agnes G. Benj amin,

Complainant, On Bill, &.

and

George H. Van Voorhis, et als.,
Defendants.

This matter having come on to be heard in the
presence of Frederic B. Scott, solicitor for the
complainant, and James B. Furber, solicitor for
the defendant George H. Van Voorhis, on the
application of the defendant George H. Van
Voorhis for permission to discontinue the action
of the said defendant George H. Van Voorhis on
his counterclaim filed in the above suit, and to
confirm the dismissal of the complainant’s com-
plaint, and to confirm the order dismissing the
complainant’s complaint made on the 8th day of
November, 1928, and for counsel fee to be award-
ed to the solicitor of the defendant George H.
Van Voorhis, and said matter having been duly
considered by this Court, in the presence of the
solicitors named,

It is on this 24th day of April, 1929,

Ordered, adjudged and decreed that the order
of this Court of November 8th, 1928, dismissing
the complainant’s bill of complaint, be and it
hereby is in all things confirmed; and it is
further
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Ordered that the said defendant George H.
Van Voorhis be allowed and permitted to discon-
tinue his actioi} on his counterclaim filed in the
above suit, which counterclaim was referred to
Thomas R. Armstrong, a Master in Chancery of

2Q this Court, upon the following terms and condi-
tions, to-wit: that the said defendant George H.
Van Voorhis shall within ten days after the mak-
ing and entry of this decree, discontinue the ac-
tion brought by him against the complainant
Agnes G. Benjamin, in the Essex Circuit of the
New Jersey Supreme Court, for Two thousand
three hundred and seventy-five dollars ($2,375),
the summons in which matter was tested on the
13th day of September, 1928; and it is further

20 Ordered that no counsel fee be allowed to the

solicitor of the defendant George H. Van Voor-
his, and that the complainant Agnes G. Benjamin,
and the defendant George H. Van Voorhis as-
sume their own separate costs in said matter,
costs as against each other being hereby disal-
lowed by this court.

E. R. Walker .
C.
30 Respectfully advised,

John Bentley,

V. C

Approved as to form.
Frederic B. Scot t,
Solicitor for Complainant.

40
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Betueen

Agnes G. Benjamin
Complainant-Appellant

and 10

George H. Van Voorh is, et GZS,
Defendants-Respondents

Statement as to Reasons for Additions
to State of Case.

Simultaneously with the receipt of the following 20
letter from the Vice-Chancellor, who sat in the
case below:

COUET OF CHANCERY OF NEW JERSEY

John Bentley
Vice Chancellor

Jersey City, N. J. Oct. 11, 1929.

Fred eric B. Scott , Esq., 30

90 West St., New York.
Dear Sir:

There has just been presented to me a document
purporting to be a state of the case on appeal in
Benjamin vs. Van Voorheis. There are a number of
features that I am unable to explain, but there
are two especially that arrest my attention: First,
you haye failed to include therein the pronounce- 40
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Statement as to Reasons for Additions to State of
Case,.

ment of my reasons for refusing a continuance;
and, secondly, a statement on page 72, line 35,
that you offered to move the final hearing in that
cause at 2:50 p. M. on November 1st last. There
was never any offer made on behalf of the com-
plainant to move the hearing. Not only would it
be impossible for me to have adopted such an atti-
tude as you say I did, but my recollection of that
most unusual session is entirely clear, and I know
You stood upon the refusal to move the cause on
account of the absence of Dr. Martine. Iurther-
more, an examination of the official stenographic
notes discloses no intimation of any desire upon
your part to proceed upon that day so far as you
could go.

While I have no objection to any number of re-
versals I do not wish to be placed in the light
that your affidavit would place me before our Court
of last resort. It is my desire either that you ex-
plain satisfactorily to me your reasons for these
discrepancies or else that you have the contents of
this letter brought to the attention of the mem-
bers of the Court of Errors and Appeals.

* * ¥* * *

Yours very truly,

JOoHN BENTLEY
JB:ARB

the solicitor of the complainant received word
from the solicitor of the principal defendant Van
Voorhis, that his client had instructed him not
to appear on the appeal in the above action,
After service of the State of Case, no objections
were made to the same by the solicitor of the prin-
40 cipal defendant Van Voorhis.




Statement as to Reasons for Additions to State of
Case.

The principal defendant Van Voorhis having
failed to file any answer to the complainant’s
petition of appeal filed in this cause, the complain-
ant, pursuant to Rule 23 of this Court, entered a
rule with the Clerk of the Court for the hearing
of said appeal, having prior to said time given
notice of argument to the solicitor of the principal
defendant.

However, in view of the Vice-Chancellor’s letter
of the 11th inst. rather than seek to take advantage
of no legal objections having being made to State
of Case, the complainants solicitor replied to said
Vice Chancellor as follows:

Octo ber 14, 1929.
Benjamin vs. Van Voorhis, et al.

Honorable John Bentley
Vice-Chancellor

Chancery Chambers

1 Exchange Plaep

Jersey City, N. J.

Dear Sir :

I am glad that I received your letter of the 11th
inst. prior to my filing State of Case in the above
matter with the Sergeant-at-Arms of the Court of
Errors and Appeals, because I beg to assure you
that the same will not be filed until I have con-
ferred with you as to such additions to the State
of Case as you seem to feel should be added, even
if it is necessary for me to have the case marked
off for the term.

Tomorrow I will have said case marked to the
very bottom of the Court of Errors and Appeals
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Statement as to Reasons for Additions to State of
Case.

list, and will follow that marking by putting the
case off for the term if it should become necessary.

Respectfully yours,

FBS/S
October 16, 1929.

Benjamin vs. Van Voorhis, et al.

10 Honorable John Bentley, Vice Chancellor
Chancery Chambers
1 Exchange Place
Jersey City, N. J.

Dear Sir:

Pursuant to my letter of the 14th inst., upon the
opening of the Court of Errors and Appeals, I
had the above case marked “To the Bottom”, which
will cause it to be reached about the 21st inst.

While at Trenton I also examined the original
files in this case, having already given the State
of Case an even more extensive study since the
receipt of your letter than in preparing my brief.

Although 1 feel that I should not be put to any
additional expense in this case, nevertheless, I shall
be pleased to have printed in a separate book, prop-
erly designated such other papers filed in the above
cause that you may designate, or such deliverances

30 that Your Honor made in the course of this litiga-
tion of which there is any stenographic record, and
either your letter of the 11th inst., deleting, how-
ever, therefrom the last paragraph thereof relative
to the information furnished you by Mr. Furber
regarding his client’s financial resources, because
I do not feel that any statement made by him not
sworn to or subject to cross-examination should be
injected into this cause and placed before the Ap-

40 pellate Court in this matter.
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Statement as to Reasons for Additions to State of
Case.

I will also be pleased to print any certificate
dehors the record as yon should care to have in-
serted in said book, reserving, however, if necessary,
the also placing before the court in the same book
such necessary data as due regard for my responsi-
bility first as an officer of the court, and secondly
in protection of my client’s interest, may be deemed 10
necessary.

I await your expressed desires in the premises.

Most respectfully,
FBS/S

to which the Vice-Chancellor replied as shown by
the following letter:

20
COURT OF CHANCERY OF NEW JERSEY
John Bentley
Vice Chancellor

Jer sey City, N. J. Oct. 17, 1929.

Frederic B. Scot t, Esq.,
90 West St., New York City.

Dear Sir:

The only matters I wish to have before the Court
of Errors and Appeals, in Benjamin v. Van Voorhis,
are so much of my letters of the 14th as you indicate
you are willing to print and the enclosed transcript
of the official notes of my reasons for refusing a
continuance. You, of course, are aware that the
upper court feels that it is entitled in every appeal
to the trial court’s reasons for its decision upon the
matter appealed. Partly for that reason and partly 40



Statement as to Reasons for Additions to State of
Case.

because I want them to know why I acted as I did,
I wish this to be before them.

Yours very truly,
John Bentley

The transcript of the official notes referred to in
the Vice-Chancellor’s letter of October 17, 1929,
being as follows:

10 IN CHANCERY OF NEW JERSEY.

Between
Agnes G. Benjamin,
Complainant On Bill &c.

and Transcript

George H. Van Voorhis, et al}
Defendants

20

Transcript of the colloquy taking place in
the above stated cause, between counsel and
the court, at the Chancery Chambers in Jer-
sey City, on Thursday, November 1, 1928, be-
fore His Honor

John Bentley, Vice-Chancellor.

30 Appearances:
Howard F. McIntyre, appearing for Edward

*F. Markley and
Fred er ic B. Scott , Esq.,
For the Complainant,

James B. Furb er . Esq.,
For the Defendants.

The Court: There are presented to me two affi-
40 davits, one by Mr. Scott who is the solicitor of
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Statement as to Reasons for Additions to State of
Case.

record for the complainant, indicating that a
physician, Dr. Martine, is a necessary witness for
the complainant, and the other an affidavit by a
surgeon, Dr. Haussling, saying that on the 18th
of September he operated on Dr. Martine for
a fecal fistula, and that in his opinion it would be
unwise and unsafe for Dr. Martine to come to this
court to testify, for another month. The case is
one of great emergency,—so much so that upon the
solicitation of both counsel it was advanced to be
heard finally on this date. A further reason is set
forth in the affidavit, I should have said, for a con-
tinuance, namely, that counsel who has been en-
gaged by Mr. Scott to conduct the complainant’s
case 1s actually engaged in another court. Of
course, as I have already indicated, absence of
counsel is not a good ground for a continuance,
and Mr. Scott does not say in his affidavit that
it would be impracticable for him to be here today.
So far as the absence of Dr. Martine is concerned,
in view of the exigencies of this case, he has been
confined to a hospital since the 18th of September,
and there has been ample time to have either taken
his testimony de bene esse or to have arranged to
take it after this hearing and before any decision
should have been rendered. Under all the circum-
stances of the case, and considering the confusion
in which the property which is the subject matter
of the suit now is because of this litigation, I don’t
think that any postponement ought to be allowed.
The defendant seeks no relief.

Mr. Furber: We are asking for the use of the
property at the nominal rental of $25. a month
which it could be rented for and that would have
been an income and prevented foreclosure.

™

40
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Case.

The Court: If you seek affirmative relief it must
be upon some proofs.
Mr. Furber: Well, of course, they all admit pos-
. session and the rental value during that period.
The Court: Are you prepared to do that now?
Mr. Furber: You mean now, the first thing?
10 The Court: Yes. Why don’t you prove that be-
fore a master?
Mr. Furber: That would be a better way.
The Court: All right; I will refer that phase of
it to a master.
Mr. Furber: And the counterclaim for use?
The Court: Give notice that the defendants are
to be represented.
Mr. Furber: I assume that I can go on after
20 tO0day? o
The Court: Yes. If the bill is not moved I
will dismiss it. I won’t hold it further than today.
So you had better let Mr. Scott and Mr. Markley
know.

State of Case and Briefs were served upon the
solicitor of the principal defendant Van Voorhis
as prescribed by the court rules and before the

30 letter of October 11,1929, from the Vice Chancellor
was received.
Fred eric B. Scott ,
Solicitor and of counsel with Complainant.

7879
40
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Between
Agnes B. Benjamin,

Complainant-Appellant,
~On Appeal from

and Chancery.

George H. Van Voorhis, et dl,
Defendants-Respondents.

BRIEF OF APPELLANT.

Statement.

This is an appeal from the Court of Chancery
from a final decree advised by the Honorable
Vice-Chancellor John Bentley and filed on the
30th day of April, 1929, the facts and circum-

stances giving rise to this appeal being as follows:

On May 12, 1927, the complainant filed a bill
for specific performance for the purpose of en-
forcing an agreement entered into between herself
and the defendants, regarding the disposition of
the estate of the principal defendant VanVoorhis’s
widow, the complainant and the other defendants
being step-children of the principal defendant.

On June 13, 1927, an amended bill of complaint
was filed. Subpoena having been issued and
served, the principal defendant on January 5,
1928, filed an answer and counter-claim to said

bill of complaint; and on March 6, 1928, an order



of reference was made to the Honorable John
Bentley, Vice-Chancellor, in said matter. After
issue had been joined, the complainant duly made
an application to the Vice-Chancellor to set a
day for the hearing of said cause, and the same
was fixed for June 26, 1929. Later on, the com-
plainant made another application to the Vice-
Chancellor to advance the date of the trial of said
cause and succeeded in having him fix the date
of the trial of said cause for November 1, 1928.
On September 10, 1928, the complainant engaged
Edward Markley of the firm of Collins and Cor-
bin to try said cause for her on November 1, 1928,
because the solicitor of record felt it ethically im-
proper to try said cause personally as it was neces-
sary for him to be a witness in said cause on
behalf of his client. On October 26, 1928, com-
plainant’s solicitor, in preparing said cause for
trial for November 1, 1928, learned that it
would be impossible to produce on the trial of
the above cause one of the complainant’s most
important witnesses in support of her amended
bill of complaint, said witness being a physician
by the name of Martine, said witness having then
but* recently undergone an operation and was at
the time in such a condition of convalescence
that he was too ill to go to court and too ill
to give his testimony by deposition. On learn-
ing the foregoing fact, complainant’s solicitor on
the same day advised the Vice-Chancellor of his
belief that it was impossible to try said cause

at the time set for hearing. Complainant’s
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solicitor thereupon caused the same informa-
tion to be immediately placed before the com-
plainant’s trial counsel, Mr. Markley, and both
Complainant’s solicitor and the said Edward
Markley advised the complainant that they could
not safely proceed with the trial of said cause
without the testimony of the said physician, or his
deposition, and that they would endeavor to have
said cause postponed.

Complaint implicitly relied upon the advice of
her solicitor and trial counsel as to their ability
to secure the adjourment of said cause under the
foregoing circumstances. It so happened that on
the day before the cause was set for trial, to-wit
November 1, 1928, the complainant’s trial counsel
became engaged in a jury trial in the Hudson
County Circuit Court, the moving of which he
had no control, with the result that said case
carried over in continuous trial to the 1st day of
November, 1928, and only ended on the 2nd day
of November, 1928.

Inasmuch as complainant’s trial counsel was
unable to appear in person before the Vice-Chan-
cellor to request the adjournment, he arranged for
one of his associates to make the application for
adjournment, presenting affidavits as to the condi-
tion of the said witness, Dr. Martine, and his own
actual engagements in court. The Vice-Chancel-
lor, however, refused to adjourn the hearing,
but continued it until 2 p. m. of the afternoon of
said day, by which time the solicitor of record
of the complainant was gotten to continue the

application for said adjournment. At about 3
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o’clock in the afternoon of November 1, 1928, the
Vice-Chancellor (having another matter before
him), took up the matter of said adjournment, the
same then being pressed by the complainant’s
solicitor of record personally. After considerable
argument, running up until near the time of the
adjournment, the Vice-Chancellor having refused
to continue said hearing, the solicitor of record
of the complainant advised the Court that as
reluctant as he was under the circumstances he
would proceed with said cause, but the Vice-
Chancellor refused so to do, with the result that
he ordered the complainant’s bill dismissed for
lack of prosecution, and that an accounting under
the defendant’s counter-claim be referred to a
Master of the Court of Chancery for the determi-
nation of the value of the use of the premises
involved in said action; and at the same time
directed that the injunctive features of the re-
straining order theretofore granted be vacated.

Hearings were had before the Master on the
principal defendant’s counter-claim until one of
the defendant’s witnesses refused to answer cer-
tain pertinent questions relative to the issues
involved in said accounting. Whereupon the com-
plainant applied to the Vice-Chancellor for an
order that said recalcitrant witness be directed to
answer the questions put to her, with the result
that on the return of the Order to Show Cause
why said witness should not answer said questions
or be attached for contempt of court, the Vice-
Chancellor directed said witness to answer said

questions or be attached for contempt of court.
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This last order of the Chancellor was made on
the 28th day of February, 1929.

Within a few days after the. granting of said
last order, the principal defendant obtained a Rule
to Show Cause, returnable before the Vice-Chan-
cellor, why he should not be permitted to discon-
tinue the prosecution of his counterclaim and the
accounting thereon, and that the order of the
Vice-Chancellor of November 1, 1928, dismiss-
ing the complainant’s bill for lack of prosecution
should not in all things be confirmed, and the
principal defendant granted a counsel fee and
costs in said matter. In opposition to said Order
to Show Cause and the petition thereto attached,
the complainant filed an answer and affidavits in
support thereof against the confirmation of the
order dismissing his bill of complaint and against
the entry of a final decree therein. The Vice-
Chancellor, however, on consideration of said
matter, advised a final decree in said matter, per-
mitting the discontinuance by the principal de-
fendant of his counter-claim, and confirming his
order of dismissal of the complaint’s complaint,
allowing neither party costs or counsel fee in said
matter. From the final decree so entered, the
complainant has appealed to this Court on the
ground that the final decree of the Court of
Chancery affirming the order of the Vice-Chan-
cellor, dismissing the complainant’s bill of com-

plaint and confirming it in all things, is erroneous
in that there was no justification, either in law or

fact, for an order of the dismissal of complain-

ant’s complaint.



The instant case presents a situation that when
a decree has been made unjustly against a right
or interest that has not been heard or protected,
when the same has been done without laches or
fault of the complaining party, it should be set
aside for the purpose of giving the appellant an
opportunity to establish her right or interest and
have it protected, where such defense is meritori-
ous, and she has not been heard in relation thereto
either through mistake, accident, surprise, or

negligence of her solicitors.

ARGUMENT.

The reversal of the decree of the Court of
Chancery is asked for on two grounds; first,

surprise; second, merits.

Under the cases, there would appear to be no
question as to the first point. The leading case
in the state, which has been differentiated only
in later opinions as being inapplicable to the later
cases only for the reason that the facts in later
cases did not bring them within the rule of said
case, is Day v. Allaire (31 N. J. E. 303). In that
case it appears that a solicitor of the Court of
Chancery was duly retained to defend the appel-
lant’s action. The testimony was taken on both
sides, that the solicitor abandoned the case with-
out the knowledge or consent of the appellant,
omitted and refused to take the testimony of
several material witnesses, and did not present the
evidence taken or argue the cause before the

Chancellor, and that by such neglect the com-
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plainant’s case alone was heard. The appellants’
testimony was not read, and they were not repre-
sented before the Chancellor, and that with these
disadvantages the decree, against which they
prayed relief in their petition, was made against
them. This Court held that the appellant had
showed surprise, and that the solicitor’s mis-
conduct was a breach of duty which the defend-
ants were not bound to anticipate or guard
against (at p. 314).

In the instant case, it appears that the appel-
lant’s most material witness, a Dr. Martine, was
unavailable as a witness on the day set for hear-
ing (p. 73,1. 30; p. 74,1. 1, etc.; p. 68,1. 20, etc.) ;
that he was in no condition to give even a deposi-
tion (p. 74,1. 26, etc.), and had not been in a con-
dition to give a deposition for some time before
the date set for the hearing. It further appears
that nearly two months before the day set for the
hearing the complainant had retained a solicitor to
try her cause (p. 63, 1 24, etc.) ; that on the day
before the day set for the hearing, said solicitor
became engaged in the trial of another cause, the
moving of which against his there client he could
not control or postpone; that he was actually en-
gaged on the day set in the trial of said cause, on
the day set for the hearing, and continued to be all
that and the next day; that he had his engage-
ments in the other court properly laid before the
learned Vice-Chancellor (p. 63, 1 30, etc.).

It appears further that the complainant had
a right to and did rely absolutely on her solicitor’s

advice and word to secure an adjournment of her



said cause, and that she personally was in no way
at fault or derelict. It further appears that the
merits of the appellant’s cause were not permitted
to be presented to the court, or a discussion of
them had, before the final decree appealed from
was pronounced.

The inevitable conclusion to be drawn from the
foregoing facts is that the learned Vice-Chancellor
abused his discretion in refusing to give the com-
plainant a day in court.

Even prior to the pronouncement by this Court
in Day v. Allaire (supra), the Court of Chancery
had long recognized that parties, situated as the
appellant in the present case is, were entitled to
present the merits of their causes before the Court
of Chancery. Thus in Brinkerhoff v. Franklin
(21 N. J. E. 334) it was held that a decree would
be opened when the decree had been made unjustly
against a right or interest that had not been heard
or protected, when this had been done without
laches or fault of the party who applied. In Bm-
bury v. Bergamini (24 N. J. E. 227), the Court
of Chancery held that a decree would be opened
for the purpose of giving a party an opportunity
to make a defense where such defense was meri-
torious and he had not been heard in relation
thereto either through mistake, accident or sur-
prise. The rule of Day v. Allaire (supra), to
prevent injustice, continues to be re-affirmed by
the Court of Chancery as late as Harrington Co.
v. Bogert (144 Atl. 330, at 331.)

The present case is not one where the solicitors

of the defendant had erred in judgment merely in
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conducting the cause. Neither can a finger be
pointed at laches or fault of the appellant on ac-
count of the facts and circumstances over which
she had not control. On the ground of surprise
alone, the final decree confirming the order of the
Vice-Chancellor on November 1, 1928, should be
reversed.

But it is further insisted that the second point-
merits shown is by the following propositions
of fact, established before the learned Vice-Chan-
cellor prior to his advising the final decree
confirming the order of the Court of Chancery
dismissing the appellant’s case for lack of prosecu-
tion: (1) That the agreement sought to be en-
forced was voluntarily entered into and executed
by all the parties thereto (p. 70, 1 11, etc.; p. 62,
1 3, etc.; (2) that there was a valid consideration
for said agreement (p. 10, 1 38, etc.; p. 11, 1 1,
etc., and (3) that said agreement was enforcible.
(Bowers Dredging Co. v. Hess, 70 N. J. E.
327-30, and Hennessy v. Brown, 137 U. S. 78.

For the foregoing reasons, the final decree of
the Court of Chancery confirming its order of
November 1, 1928, dismissing the complainant’s
bill of complaint, should be set aside, with a
direction that the complainant be given her day
in court to have her rights under said agreement
established.

Respectfully submitted,

Frederic B. Scott,

Attorney of Complainant.
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Addendum.

The additions to the State of Case— (separate
book) while they do not change the situation or
contentions urged in the main brief, necessitate
this additional resume of the facts to show that
the right of the complainant to the relief sought
is in no way affected by what appears in the addi-
tions to the State of Case.

The Vice-Chancellor’s letter of October 11,
1929 (Add. pp. 2-3),—not a Certificate, although
the appellant offered to add a Certificate from the
Vice-Chancellor if so desired by him (Add. p. 5,
1. 1et seq.) to the effect that “there was never any
offer made on behalf of the plaintiff to move the
hearing” (Add. p. 2, 1l 5 et seq.) is affirmatively
established to be otherwise by the record p. 72, 1l
14 et seq., the Vice-Chancellor’s reasons for refus-
ing a continuance (Add. p. 6, 1. 38 et seq.; p. 7,
1. 1 et seq.) being announced at the morning ses-
sion (Add. p. 8, 1. 21 et seq.)— (R. p. 65, 1. 20
et seq.) and the moving of the case having oc-
curred at the afternoon session (R. p. 72, 1l 13
et seq.) of which there was no stenographic record
or the Vice-Chancellor would undoubtedly have
requested the same to have been added to the
record as he did the stenographic record shown in
the Addition at pages 6, 7 and 8 The record
also shows the Vice-Chancellor’s recollection to
have been in error as to the engagement of the

trial counsel by the complainant’s solicitor (Add.'



p. 70,11. 13 et seq.) as the affidavits before him at
the time expressly showed that Mr. Markley had
been engaged to try said cause by the complainant
on September 10, 1928, not quite two months
before the hearing (R. p. 63,11. 24 et seq.).

Further, the point involved in this case goes
beyond the time when the order of dismissal of
the complainant’s complaint was made on Novem-
ber 1, 1928, because the error of the Vice-Chan-
cellor pressed is the confirming of said order of
dismissal when the matter was before him on
March 25, 1929 (R. p. 23, 1. 15 et seq. and pp.
26 et seq.), at which time he had before him the
complainant’s answer to a petition to confirm said
order of dismissal of November 1, 1928, and the
voluminous affidavits attached thereto (R. pp.
60-1-3-5-6-8-9, 71, 73), none of the facts in the
affidavits being denied.

His adverse ruling in the face of such uncon-
tradicted proof establishing both surprise and
merits (see Main Brief) being the judicial action

here sought to be reviewed and reversed.

Respectfully submitted,

Frederic B. Scott,
Solicitor of and of Counsel

with Complainant.
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