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WRIT OF CERTIORARI. 

NEW JERSEY, ss. 
The State of New . Jersey to the 

Court of Common Pleas in and for 
(SEAL) the County of Hudson, and John J. 

· NicG6vern, Clerk of said Court, and 1 O 
Henrietta Wilhelmi, GREETING: 

We l>eing· willi~g for certain reasons to be 
certified of and concerning a certain determina-
tion and judgment rendered on _the 6th day pf 

·- -

J .anuary, 1928, by the IIonorable Daniel O 'Regan ., 
Judge of sa1d · Co11rt of Common Pleas in and 
for the said Co11nty of Hudson, in a certain pro~ 
ceeding brought on b·ehalf of Henrietta Wil-
helmi, p•etitioner, against the American Railway 
ExrJress Comp•any, respondent, for the deter- 20 ruination and recovery of compens.ation under 
an act of the Legislature of the State of New 
J erse3r, entitled '' An Act prescribing the liability 
of an employer to make compensation for in-
juries received by an employee i11 the course of 

. -

employment, establishing an elective compensa-
tio11 and regulating procedure for the deter-
mi11ation of liability and compensation there-
under,'' a p·proved A p,ril 4, 1911, and the acts 
amendatory thereof and supplemental thereto, 30 
,ve command )ro11, the said Co11rt of Common 
Pleas in a11d for the Cou11ty of I-Iudson and Joh11 
J. McGover11, Clerk: of said Court, that the said 
determi11ation artd judgment tog·ether with a 
transcript of the evidence and all pro-ceeding ·s 
for the making of the same and all things touch-
in.g and co11cerning the same as fully and en-
tirely as b-efore you they remain, or are i11 your 
custody and control, )70U do certify and send 
together with this writ, to our Justices of our 

40 



2 
Writ of Certiorari. 

-

Supre1ne Court of Judieature at Trenton, on 
the twenty-eighth of January, 1928, that therei n 
may b-e caused to be done what of right an d 
according to law ou(ht to be done. 

WITNESS, the HoN. WILLIAM S .. GuMMERE, ·Chief 

10 
Justice of our said Supreme Court at Trenton , 
this 17th day of January, 1928. 

EDWARD · J. KELL ·EHER, 
Clerk. 

HARLEY, Cox & vVALBURG, 
Attorneys. 

Allocatur . 

This writ is allowed. Let it be sealed ·. Jan -
20 uary 14, 1928. 

30 

40 

JAMES F. MINTURN, 
J !!Stice of Supreme Court . 

Filed, Clerk's Offiee, January 
18, 1928, Hudson County, 
N. J . 
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RET'URN T'O WRIT. 
Filed January 28, 1928. 

Tl1e answer of Daniel T. 0 'Regan, Judge of 
the Court of Common Pleas in and for the said 
1County of Hudson, and John J. McGovern, Clerk 
of said County and within named, the record 
and proceedings of the, plaint whereof mention 
is within made with all things touching the 
same, we -eertify and send to the Justices of our 
'Supreme Court of Jl1dicature at Trenton, N. J., 
at the day and year ,vithin contained in a certain 
schedule to this writ ,annexed as within w~ are 
commanded. 

DANIEL T. O'REGAN, 
Ju -dge. 

Attest: 

JoHN J. McGovERN, 
·Clerk. 

( SEAL) 
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4 
Defenda1it's Clairn Pet 1itio1i for Compensa.tion. 

NEW JERSEY D·EP ·ARTMENT OF LABOR, 

WOR·KMEN'S COMPENSATION BURE'AU, 

TRJiNTON, N. J. 

Defendant's Claim Petition for Compensation. 

HENRIETTA WILHELMI, 

Petition.er, 

vs 
AMERICAN RAILWAY EX p RE s s 

Co., 
Respondent. 

Claim Peti-
tion No .. ... . 

January 5th, 
1926. 

20 Attorneys for petitioner, 0 'Brien & Tartalsky, 
1 Exchange .Place, Jersey City, N. J. 

To the "\Vorkmen 's Compensation Bureau of New 
Jersey: 

The claimant respectfully alleges the following· 
facts: 

1. W ·hat was the full name of the decedent t 
Frederick Wilhelmi. 

3 o 2. Where did decedent live f 988 First ave-
n11e, New York City. 

3. Sex of decedent. Male. 
4. DatQ of birth of decedent. September 12, 

1871. 
5. Give below, in reference to each person 

claimed to be dependent upon the deceased at 
the time of accident or death: 

Name of each depende11t. Henrietta Wil-
l1elmi. 

40 Age at last birthday. 46. 
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Defendant's Clai~ Petition for Compensalion. 

Date of birthday. January 8, 1879. 
R-elation to decedent. Widow. 

6. By whom was decedent employed at the 
time of accidentf-(give name and business ad-
dress )-American Railway Express Co., 169 
Montgomery street, Jersey City, N. J. 

7. What was the busi11ess of the employer 1 
Expres s. 

8. Did t~e decedent give a written n-otice to 
the employer at the time of hiring, or later, that 
the Compensation Law was not to apply to him 1 
No. 

9. Did he receive such notice from the em-
ployer 1 No. 

10. Did the employer have kno,vledge of this 
accident f Yes. 

11. Did you notify th-e employer of this acci-
dent f Yes. 

12. If so, 011 ,vhat date f August 4, 1925. 
13. Have you made claim to the emplo:yer for 

compensation 1 Yes. 
14. Wl1at was the regular occupation of the 

decedent, and what kind of work was he doing 
at th ·e time of tl1e accident? Harness maker; 
repair ing harness of the employer. 

15. When did the accident happen 1 August . 
4, 1925. . 

16. Where did the aceident happen 1 169 
Montg·omery street, Jersey City, N. J. 

17. What ,vas the nature of the accident, and 
how did it happen 1 While repairing some har-
ness with a needle the needle penetrated to the 
umbilicum of the decedent ca11sing wound and 
inju ries from which he died. 

10 

20 

30 

40 
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6 
Defendant's Claim Petition for Compensatiort. 

18. Did deceased work: any after the accident? 
Yes. 

19" If so, give date he was compelled to stop 
work. About Septem6er 15, 1925. · 

20. Give date of death. October 1, 1925. 
21. Were bis vvages fixed by piecework1 No. 
22. If so, what was his average weekly wage t 
23. If wages ,vere fixed by the l1our, state rate 

per hour. 
24. Give number of hours in an ordinary work-

ing day. 8 hours. 
25. Give number of days in an ordinary work:-

ing week. 6 days. 
26-. State the amount of weekly wages. $36.00. 
27. How much money have you received from 

20 the employer as compensation (not medical aid) 
since the accident f None. 

28. Has the employer promised to pay you any 
compensation f No. · 

29. If so, how much f 
30. Was medical aid required f Yes. 
31. If so, was this service furnished by the 

employer f No. 
32. What other sum did you expend for medi -

3 O cal, surgical or hospital service 1 $210 for doc-
tors and hospital, but there were other addi -
tional fees for doc.tors the amount of wl1ich can-
not now be furnished. 

33. Give the name and address of physicia11 
and hospital. Dr. James Coughlan, 176 81st 
street, New York City; Dr. L. R. Von Roueder, 
32 West 87 st street, New York City; Dr. Harry 
Gree11stein, 307 E. 57 st street, New York City; 
St. Francis Hospital, Brook avenue and East 

40 142nd street, New York City. 
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7 
Defendant's Clai1n Pet 1itio1i for Compensa.fion. 

34. What other facts are there which you be-
lieve important~ At the time of the occurrence 
of the accident, the decedent considered the in-
juries suffered i11conseque11tial and it was not 
until about six weeks after the injuries that the 
seriousness of injuries became app,arent where-
upon advice of a physician he was tal{en to the 10 
hospital, operation performed and on October 
1st, he died. 

35. Are you willing that tl1e Compensation 
B11reau endeavor to secure compensation for 
you, by agreement, before calling for an official 
hearing1 The respondent has refused to pay 
compensatio11 and we therefore req11est a11 offi-
cial hearing. 

Your petitioner therefore prays that your 
Honorable Bureau will determine the amount of 2 0 
1compensation due to your petitioner from the 
said defendant, under the act entitled '' An Act 
prescribing the liability of an employer to make 
comp,ensation for injuries received by an em-
ployee in the eourse of the employment, estab-
lishing an elective schedule of compensation and 
regulating procedure for the determinatio11 --of 
liability and compensation thereunder,'' .approve~ 
April 4, 1911, and the acts supplemental thereto 
and amendatory thereof, and that your peti- 30 
tioner may be awarded l1is costs in this pro-
ceeding, and such other or further relief as may 
be proper. 

And your petitioner will ever pray, etc. 

(Signed) HENRIETTA WILHELMI, 
(Petitioner). 

288 First Avenue, New York Cit~y. 
(Address) 

40 
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Defenda11i's Claim Petitioti for Compensa.t.ior t. 

STATE OF NEW JERSEY, l 
CouNTY OF HunsoN. f 88

• 

HENRIETTA W1LHEfaMI, of full age, being duly 
sworn aceording to law, on h.is oath deposes and 
says: That h.e is the petitioner named i11 and 

lO foregoing petition; that hie has read the same and 
is familiar with the contents thereof; and that 
the matters and things therein set forth are t rue 
according to the best of hJis k:no,vledg·e and be-
lief . 

(Signed) HENRIETTA WILHELMI , 
(Petitioner). 

Subscribed and sworn to before 
me, this 5th day of January, 

2o 1926, at Jersey City, N. J. 

30 

(Signed) J os-. RosTHAL, 
Attorney-at-La,v of N e,v Jersey. 

(This affidavit may be sworn to before a 
Deputy Commissioner or a Compensati on 
Referee, or any other person authorized to ad-
minister an oath.) 

TO THE RESPONDENT. 
The foregoing claim petition has b-een pr e-

sented by the petitioner to the Workmen's Com-
pensation Bureau . for hearing and determinatio n 
in accordance with the p•rovisions of the \Vork-
men 's Compensation Act. 

We hereby notify you that unless an answ er 
shall, within seven days from the date of th is 
notice, be filed with the Secretary of the Burea u, 

40 
in the State House at Trenton, the facts allege d 
in the petition will be deemed to be admitte d 



9 
Defe -ndant's Claim Petition for Compensa.tion. 

and no testimony will be required from the peti-
tioner to prove sueh facts .. 

WORKlVIE·N'S COMPENSATION BUREA .U, 

Secretary. 

I, W. E. STUBBS, Dep ,uty Commissioner and 
Secretary of the Workmen's Compensation 
Bureau, hereb ,y certify that the foregoing to be. 
a true eopy of the petition in this cause. 

W. E. STUBBS. 

Filed, Clerk's Office, March 14, 
1927, Hudson County, N. J. 

JoHN J. McGovERN, 
Clerk. 
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Respondent's A1iswer to Def'ts Claim. Petiti ·on. 

NE\V JER 1SEY DEPARTMENT OF LAB.OR, 
w·oRKMEN'S COMPENSATION BURE·AU, 

TRENTON, · N. J. 

Respondent's Answer to Defendant's Claim 
1 o Petition. 

20 

·HENRIETTA \VILHELMI, 
Petition .er, 

vs 
AMERICAN RAILWAY EX p RE s s 

Co., 
Respon,den.t. 

Cla.im Peti -
tion No .. ... 
J an.u.ary 5th , 
1926. 

I 

Attorney for respondent, William B. Harle y, 
571 East 24th street, Paterson, N. J., and 46 
Trinity Place, New York, N. Y. 

I11 answer to claim petition filed i11 this cause : 
1. What was decedent's 11ame 1 Frederick Wil-

helmi. 
2. Where did decedent reside 1 988 First av e-

nue, New York, N. Y . .. 

30 5. Do you question the dependency, age or 
relation of any of the persons named in questio n 
·No. 5 of the claim petition 1 If so, specify. W e 
do not question the dependeney of Henriett a 
Wilhelmi. 

6. Was the decedent in your employ ~t the tim e 
of the accident 1 Was i11 our employ, but ther e 
was no accident resulting in death. 

7. State your business. Express business. 
8. Did you receive written notice from th e 

40 ,decedent at the time of hiring, or later, that th e 



11 
Responde11i's A1-iswer to Def'ts Claim. Petitio111. 

Compensation Law was not to apply to him 1 
No. 

9._ Did you give such notice to him 1 No. 
10. When did you first have knowledge of this 

accident t . There ,vas no accident. 
11. Did you receive notice of _ this accident 

fro m tl1e petiti _oner 1 :VVe received notice of his 
disability abo11t two months after the alleged 
aecident . . 

12. If so, 011 ,vhat date l September 24, 1925. 
13. Has any _ claim for compensation been 

madef Yes. 
14. What was the regular occupation of the 

decedent, . and what kind of work was he doing 
at the time of the accident 1 I-Iarness maker. 
We have no actual knowledge of __ an . accident, 
except as claimed in petitioner's petition. 

• • • • - -· • ! • • . . 

15. When did -the .· accident happen 1 There 
. . -· .. . 

·was no· accident _ r'esulting i~ death of decedent. 
16. vVhere did the accident happen f See 15. 

_ 17. What was the nature of the accident, and 
how did it happen f There was no accident re-
sulting in death of decedent. I-le died fron1 
nat ural causes. 

18. Did the decedent worl{ any after the acci-
dent f Decedent . worked up to Septe1nber 16, 
1925, altl1ough claiming an i11jury on August 4, 
1925. 

19. If so, give date he stopped work:. Sep -
tember 16, 1925. 

20. Give date of death. October 1, 1925. 
21. Were his ,,,ag·es fixed by piecevvork 1 
22. If so, what was his average ,veek:ly wage ? 
23. If wages were fixed by the hour, state 

10 

20 

30 

rat e per hour. 4 o 
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12 
Respondeni 's .Answer to Def 'ts Claim Petiti'on. 

24. Give number of hol1rs in an ordinary 
working day. 
. 25. Give number ?,f days in an ordinary work-
ing week. 

26. State the amount of weekly wages. 
27. How much have you paid as compensation 

(not medical aid), since the accident f None. 
There was no accident. 

28. Have you promised to pay compensation? 
No. 

29. If so, how much f There was no accid.ent. 
30. Was medical aid reql1ired f Not that we 

know of. 
I 

31. If so, did you furnish all the medical, 
surgical, or hospital services, or other expense of 

2 o last sickness. No. 
32. Between what dates was service rendered 1 
33. Give name and address of physician and 

hospital rendering service at your direction. 
None. 

34. What other facts are there which you be-
lieve important f If you deny that compensation 
is payable in this case, explain fully your reason 
for this conclusion. Decedent died as the result 
of natural causes in no way connected with the 

3o alleged occurrence recited in the petition. 

40 

(Signed) AMERICAN RAILWAY 
EXPR ,ESS CO., 

By w. B. HARLEY, 

Attorney. 
571 East 24th Street, Paterson, N. J. 

and 
46 Trinity Place, New York, N. Y. 

] 

] 

1 

] 
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Re spondeni's A1isw·er to Def'ts Claim Peti.tion. 

STA TE OF NEW JERSEY,} 

C P ss. 
OUN TY OF ASSAIC. 

W ILLIAM B. IIARLEY, of full age, being duly 
s,vorn ac.cording to law, on his oath deposes and 
says : That lie is the attorney of resp ,ondent 
nam ed in the foregoing answer to claim petition; 
that he has read the same and is familiar witl1 
the contents thereof; and that the matters and 
thin gs therein set forth are true according to 
the best of his l{nowledge - and belief. 

(Signed) W. B. HARLEY, 
At torney of American Railway Express Co. 

Subscribed and sworn to before 
me, this 9th day of March, 
1926, at 46 Trinity . Place, 
N. Y. 

(Signed) DA~IEL R. HonGINS, 
Notary Public of New Jersey. 

(This 
Dep uty 
Refe ree ' minis ter 

affidavit may be sworn to before ·a 
Commissioner or a Compensation 

or a11y other person autl1orized to ad -
an oath.) 

I, W. E. STUBBS, Deputy Cornmissioner and 
Secr etary of the Workmen's Compensation 
Bur eau, hereby certify the foregoing to be a 
true cop Jr of tl1e a11swer i11 this ca 11se. 

W. E. STUBBS. 

File d, Clerk's Office, i1arch 14, 
1927, Hudson County, N. J . 

JoHN J. McGovERN, 
Clerk . 
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II enrietta lVilhelmi, direct. 

NEW JER -SEY DEPARTMENT OF LABO R, 

WORKMEN'S COMPENSATION 
)3UREAU . 

. JERSEY CITY, HUDSON COUNTY 
DIS ,TRI .CT. , . 

21210 
HENRIETTA ,V1LHELMT, , .. 

Peti'tion ,er, 
vs 

AMERICAN RAIL"TAY EX p RE s s 
Co., 

· ·. Respon .den.t. 

Transcript of stenographic notes of testimon y 
taken in the above-entitled matter before Ho n. 
Charles E. Corbin, . Deputy Compensation Com-
missioner, at the Department of Labor Building , 
571 Jersey avenue, Jersey City, New Jersey, on 
the 19th day of November, A. D. 1926, at 11 :15 
A. M., in the forenoon. 

Appearances: 
S. Tartalsky, Esq. ( 0 'Brien & Tartalsk y, 

Esqs. ), for tl1e petitioner. 
vVilliam B. Harley, Esq. (Harley, Cox - & 

Wal burg, Esq.), for the responde-nt., .. · 

HENRIETTA WILHELMI, the petitione r, 
sworn. 

Direct exam .i1iation by Mr. Tartalsky. 

Q JJ!Ir. Wilhelmi, you live at 988 First avenue , 
·40 New York City1 A Yes. 
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Henrietta . Wilhelmi, direct. 

Q · Your husband was Fredericl{ Wilhelmi 1 
A Yes. 

Q He died on October 1, 1925, did11 't he 1 
A Yes . 
. Q, ... Where did h·e die 1 A · In St. Francis' 

Hospital. 
Q New York City? A Yes. 10 

· Q -At the time of his death or before, had he 
lived -at 988 First . avenue, Ne"r Yorl{ City1 A 
Yes, sir. 

Q He was working for the American Railway 
Express Co~pany, wasn't he 1 A Yes . . 
,; , . _Q . He wa~ a . :harness maker, wasn't he 1 A 

·' . ' . ' 

Yes, sir. 
Q He }1ad ":orl~ed there for a number of 

y~a.rst A .. Yes. 
Q .. Do you know ~hat .. his ,v.ages ., wer~1 A 20 

$36 a week. 

The Court: , Is that agreed 1 
Mr. I-Iarley: I : t~ink: so, tha .t is . all right. 

Q Your children are over 18 years of age, 
·and over 16, aren't they f A · Yes. 

Q What was the condition of your husband's 
health so far as you kno,v before August 4, 19251· 
A He was in good health. 30 

Q Now, on August 4, 1925-, did he come l1ome 
in . the · evening f A Yes, he came home in .• the 
· evening and he complained- · -

Q Just answer the question, when he came 
home was there anJrbody there besides you? A 
Yes, my children. 

Q I-low many children l1ave you f A Two. 
Q Did you have supper tog ·ether 1 A Yes, 

• sir. 
Q Did he say anything to you 1 

f ., 

40 
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30 

JI e1·irietta . liVilhelrni, direct. 

Mr. Harley: I object to what he said, he 
is deceased and this woman is · a party in the 
action. 

Mr. Tartals/y: That is true, but the 
Court is not bo11nd by the rules of eviden ce 
and this is laying a foundation .. 

The · Court : Objection sustained. · I am 
hearing this case in accordance with the 
rules of evidence as I hear all cases befo re 
me. 

Q Without telling the c.onversation, did lie 
·complain of anything 1 A Yes, he had pain -

, 

I 

Mr. Harley: Now, if the . Court plea se, 
the same objection stated is put to a11y tran s-
action with the decedent by a party to the 
action. 

The Court: Objection sustai11ed. 

Q That day, where did he work 1 A In th e 
American Express. 

Q The same place that he always worked 6? 
A Yes . . 

Q That night did he go anywhere! A Yes, 
he went to a doctor. 

Q What doctor! A Dr. Greenstei11. 
Q Did he visit Dr. Greenstein more th at 

once as far as you know t A Yes, a couple of 
times. 

Q I-le went to work : for a while, didn't he 1 
A Yes, he did. 

·Q · On September 16th he stopped workir1g·1 
A Yes. · 

Q: Now, did he also l1ave a Dr. Von Rode r 

40 treat him 1 A Yes. 
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17 
JI eririetta. TVilhelrni, d1irect. 

Q Did Dr. Coughlin operated on him 1 A 
Yes. 

1\1:r. Harley: I object to tl1at u11less she 
was present. 

Q Do you know what doctor operated on l1in1 ! 10 
A Dr. Coughlin. 

Q Did any other doctor operate on l1im f A 
No. 

Q Did you receive any bills from any other 
doctor f A No. 

Q Did you visit your husband while lie was 
in the hospital~ A Yes, sir. 

Q· While he was there was any letter written 
to the American R.ailway Express Company t A 
Yes, my husband wrote a letter to Mr. Stroub. 

Q vVho ,vas Mr. Stroub 1 A I guess the fore-
man. 

Q Did you mail that letter 1 A Yes, sir; 
I did. 

Q Did you put a stamp on it and deposit it 
in a mail box 1 A I did. 

Q Do you remember where you mailed it t 
A Where the hospital is, 143rd street, and it 

20 

was around there I mailed it. 3 O 
·Q Where was it sent to 1 A To Mr. Stro11b. 
Q In Chicag·o, New York or Jersey City~ A . 

Jersey City. 
Q Do you rerr1en1ber about wl1en the latter 

,vas written 1 A Yes, I seen it. 
Q Do you remember about when ,vas it, in 

August or September 1 A It was the 23rd of 
August. 

Q Aug·ust or Septen1berf A Of September. 
Q 19251 A Yes. 40 



18 
H ertrietta liVilhelnii, direct. 

Mr. Tartalsky: I call upon you to pro-
duce that letter (addressing Mr. Harley )". 
( Counsel for the respondent produces lett er 
and hands · it tif Mr. Tartalsky.) 

Q Do you recall this as being the lette r. 
10 Was it written in English or German 1 A Ger-

man. 

20 

30 

Q Do you -recall this as being the letter 1 A 
I guess so. 

Mr. Tartalsky: I offer that in evidenc e. 
It will have to be translated. Just mar k 
it for identification. 

(Letter above referred to marked Exhib it 
P. 1 for identification.) 

The Court: You can off er it in eviden ce 
as far as being in German, and then hav·e 
it translated later. 

Mr. Tartalsky: All right. We will offer 
it in evidence. 

Mr. Harley: Subject to the translatio n, 
of course. 

The Court: Then you will have to put in 
the translation in evidence later. 

(Letter above ref erred to and marked for 
identification marl{ed in evidence and mark ed 
Exhibit P. 1.) 

Q Do you k11ow whether tl1ere were any doc-
tors · there from the American - Railway Expre ss 
·Company to see your husband while he was in 
th~ hospital t A Well, I heard so. 

Q Do you knovv of your own knowledge f I s 
there any doubt about it, Mr. Ha.rley1 

40 Mr. Harley: Yes, there is doubt about it. 

( 

p 
tJ 
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19 
JI enrie tta . Wilh elmi, direct. 

Q Well, I will show you then Dr. Wolfe's 
Industrial Service-

Mr. Harley: We don't ,vant that, we want 
the ease proved legally. 

- Q You didn't see the doctor there, did you 1 10 
A No, sir. 

Q Did yo11 pay Dr. Coughlin? · -A Yes, I paid 
·cver3rthing for my h11sband. · 

·Q I show you this reeeipt a11d -ask you if 
you paid that bill to Dr. Coughlin 1 A Yes. 

Mr. Tartalsk:y: · I off er that in evidence, 
$115. 

The Co11rt: Any objection? 
' Mr. Harley: Yes, ·-there is, it ., doesn't 

sho,v for what. 
Mr. Tartalsk:y: I have the doctor here . 

I ,vill offer it · for identificatio11 then. 
(Bill referred to above marked for identifi .. 

cation E·xl1ibit P. 2.) 

Q I show you tl1e bill of St. Francis' Hos-
pita l dated October 1st, $82.70. Did you pay 
that bill 1 A Yes, sir. 

Q Was that for l1ospital service ,vl1ile your 
-husband ,vas there? A Yes. 

Nir. Tartalsky: I offer that i11 evidence. 
There is 110 question about that, is there Mr. 
Harle -y? 

Mr. Harley: Just a mome11t. No obje-c-
tion. 

(Bill referred to above entered in evi-

20 

30 

dence and marked Exl1ibit P. 3.) 40 



20 · 

Henrietta W ilh-el1n.i cross-re-direct. ' 
Q Did you see your husband-you saw your 

husband on the night of August 4th, you say, 
didn't you t A Yes. 

Q Did you see his body t A Well, I saw a 
little mark. 

Q Where did you see that little markt A 
lO In the belly button. 

Q At the belly button f A Yes. 
Q What did it look like, what kind of a markt 

Can you tell! A A little red, I guess. 

Mr. Tartalsky: That's all, c.ross examine. 

Cross exam.ination . by Mr. Harley. 

Q All you saw was a little red mark as you 
20 say on the belly button f A Yes. 

30 

40 

Q That's all you saw! A Yes. 
Q Just on the skin 1 A No, inside. 
Q Inside of the belly button 1 A In the 

belly b'utton. 
Q Inside the belly button 1 A Yes. 

Mr. Harley: That's all. 

Re-d :irect examination by Nlr. Tartalsky. 

Q Did you see that mark before1 A No. 
Q Did your husband c.omplain about tl1at be-

fore! A No. 

Mr. Harley: Wait a minute, this is not re-
direct examination. 

Mr. Tartalsky: This is merely re-direct, 
,vith the Court's permissio11 we wo11ld like 
to ask it. 

The Court: Go ahead. 

t 
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Heririetta Wilhelmi, re-direct. 

Q Did you see that mark at any time before 1 
A No. 

Q Did your husband complain or say any-
thing about it prior to that time 1 A No. 

Mr. Harley: I object to what l1e said or 
complained of. 10 

The Court: Objection sustained. 
J\fr. Harley: Did he show you this belly 

button every nig ·ht 1 A Not every night. 
Mr. Harley: All rig·ht, that's all. 
(Witness excused.) 
Mr. Tartalsky: We have agreed upon a 

translation of the letter marked in evidence 
P. 1, addressed to Mr. Henry Straub whom 
I think it is admitted was superior or fore-
man of the employees. The letter dated 2 0 
September 22, 1925. ''Worthy Mr. Straub, 
simply want to notify you that I arrived at 
St. Francis' Hospital and will probably be 
operated on Thursday. I write yo11 today so 
that you can report me sick to the com-
pany be-cause I received my sickness at that 
place and it will b-e some time before I ca11 
,vork ag·ain. Will ,vrite you particulars a 
few days after the operation. Hope these 
lines will find you well. Very respect£ ully, 3 0 
Fred Wilhelmi, 988 First Ave., New York 
City.'' '' Regards to the wife and children 
and Molli. Excuse my writing ,vitl1 a lead 
pe11cil because I have no ink.'' 

Q Is there any objection to p-utti11g· in this 
translation 1 

J\fr. Harley: No. 
(Translation above referred to entered in 

evidence and marked Exl1ibit P. 4.) 40 
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Dr. Ha .rry · Greertstein, direct. 

DR. HARRY GREENSTEIN, a ,vitness on be-
half of the petitioner, swor11. 

Direct . examin,aition ·hf. Mr. Tartalsky. ·. · 
. . 

·· Q · Dr. Greenstein you have your office at 707-
10 57th street, New York City, is that right 1 A 

Yes. 
Q. You had your office there in August, 1925! 

A Yes, sir. · 
Q How long are you practicing, doctor1 A 

27 years. 
Q What college are · you a graduate of 1 A 

N e,v York Universit3r . 
. Q You are . · in general · practice 1 ' A . Yes, . ' sir . . 

20 Q Do you recall being called upo11 by Fre d-
erick Wilhelmi f A Yes, sir. 

30 

Q Did he call at your office for treatment 1 A 
At my office. 

Q When did he call there the first time f A 
August 4, 192_5. 

Q, What did lie say .to you regards to his 
historyf 

Mr. Harley: I object if the Court pleas e. 
I object to this testimony, the man is dea d. 

The Court: He can give · his history if 
he treated him. 

Mr. Harley: He ca11 get what l1e .fol1nd, 
not what the dead ma11 told him. 

The Court : Tl1e history h~ took, he c.an 
testify to his history. 

Mr. Harley: This is a conversation wit h 
the dead man. 

The Court: He has the rigl1t to testify as 
to the history he took:. 
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23 
Dr. Ha,rry Greenstein, direct. 

· Mr. Harley: I object and ask ·an excep-
. tion be noted. . 

The Court: Surely. 

Q What -did he tell you, doctor 1 A The man 
ca·rne ·i11to my office on '.August ·4·, · 1925, in the 
evening complaining of pain in his abdomen. lO 
He held his hand on -his abdomen and told me 
,vl1ile he ,vas ,vorking on a harness a needle 
had p~~1~trated it, . that is, the abdomen. · 

Q Did he tell )rou ,vhen it happened f A He 
told me it happened while ,he was working an ·d 
fr om work he caJl}e to my · place. 

-Q That day then f A : The same -day. 
Q · Did you examine >his ·abdomen 1 · A _ I did, 

• sir. 
. Q Did · yo11 fl.rid - ·any n1arks there ·1 _ A A 20 

mark that appeared to me something sharp haq. 
penetrated it arou11d the navel. 
·, Q Did you give hi111-· any _ treatment 1 A I 
wrote _ hin1 a sedative and told him to g~o home 
and rest. 

Q --At that time· did you think there ,vas any ~ 
th ing serious in connection ,vith thisf A - No. 

Q Did you feel _any lu1np at his navel 1 A 
On his examination all I could find 011t was some -
th i11g had penetrate~ it. 

Q Diel ) ' Oll tell l1im whether or 11ot he could 
:continue his work: 1 __ A I told hin1 to see ,·me 
ag·ain, he came the next day, J1e came agai11, tl1e 
l 0tl1 of Augt1st and at that time . I advised hi1n 
to see a surgeon. 

_ Q T]1e last time )'OU saw him was the l0tl1 
day of August? A I seen him sinee then but 
I have no record of that. 

Q T.he last time your record shovvs is abo11t 

30 

the lOtl1 of August f A Yes. 40 
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Dr. l-Ja.rry Greenstein, cross. 

Q From your exan1ination of him and the 
diag~nosis and history he gave you, did it seem 
possible that the injury or what he was com-
!J>laining of was eau~d by a needle 1 

Mr. Harley: Wait a n1i11ute. There is no 
10 evidence what the man died of. 

Mr. Tartalsky: We will connect it up; 
this is only one doctor; we have three. 

Mr. Harley: This doctor doesn't l{now. 

A You l1aven 't asked me yet. 
Q After you took his history, doctor, and l1e 

told you that while workin .g on that (Jay he in-
jured his abdomen with a needle- A Yes. 

Q· You examined l1im a11d found that he had 
20 been i;njured ,vith a sharp instrument 1 A. 

Something sharp had _penetrated, proJJably a 
needle. 

Q You saw that, didn't youf A I saw a 
n1ark wl1ere something sharp had entered. 

·Q F'rom your diagnosis was it probable that 
what he complained of was caused by a sharp 
instrument 1 A Positively. 

Mr. Tartalsky: Cross examine. 

3° Cross examination by Mr. Harley. 

Q You are refreshing your recollection from 
a record you have there 1 A My record. 

Q When was that made1 A That reeord 
is copied from the orig,inal. 

Q Where is the original 1 A The original 
was on scraps of paper and then it was copied 
afterward a11d placed on file. 

Q Is that the way you keep your records, on 
40 scraps of paper t A I take them on scraps 
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Dr. Harry Greenstein 1, re-direct. 

of pap ,er as they come in and then place- them 
afterwards on another paper. 

Q Do you keep then1 for years that way1 A 
I keep them two years. 

Q You did11 't thinl{ it was neeessary to bring 
your original as well as these copies f A No, 
because when I originally diagnosed the case, I 10 
didn't think it was important, I put it away as 
something from which something· n1ight happen. 

Q Yo11 treated this as any skin injury, didn't 
you 1 A. Yes. 

Q Did you probe to see how deep it was f A 
No. 

Q Then you don't k11ow how deep • the wound 
was 1 A To n1e it appeared lil{e a puncture 
wound of the skin and the faeea underneath. 

Q That's all you know about it 1 A That's 20 
all I know about it. 

Q Was there any tenderness or rigidity of his 
abdomen when you exan1ined it 1 A At the time 
I examined him he eomplained of p•ain as I 
pressed. He complained of tenderness. The 
next day he complained of a pain there agai11. 
Meanwhile I gave him a sedative to quiet it. 

Q You didn't give him anything for the 
wound itself, did you 1 A Nothing at all. 

Q You don't kno,v how far the wound pene- 30 
trated 1 A No. 

~1:r. Harley: That's all. 

Re-direct exa1ni1iatio11i by Nir. Tartalsky. 

Q Doctor, you have come here from New Yorl{ 
at our request to testify toda~y 1 A At the re-
quest of the attor11e37• 

Q Do you make a charge for your appearance 
-40 here today 1 A Yes, sir. _ 
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Dr. Litdwig R. V ori Roeder, d'irect. 

Q What is JTour charges f A $50.00. 
Q Is that a fair and reasonable charge for 

being - away from y~r office for this time? A 
I get that for other cases. · · . 

Mr. Tartalsky : That's all. 
Mr. Harley: That's all. 

(At this point the case was adjourned until 
2 P. M.) 

2 P. M.-AFTERNOON SESSION. 

DR. LUDWIG R. VON ROEDER, a witness on 
behalf of the petitioner, sworn. 

Direict examin .a.tion by Mr. Tartalsky. 

Q Doctor, you are a practicing physician, are 
yo11 f A I am. 

Q How long have yo11 been practici11g1 A 
26 years .. 

Q You practice in New York Cityf A I do. 
Q· In general practice f A Yes. 
Q What college a.re you a graduate off A 

3° Cornell. 
Q Are you connected with any hospital f A 

Not at the present time. 
Q Were you connected f A I was. 
Q With what hospital 1 A · St. Franci s' 

Hospital, New York Polyclinic. 
·Q Did you teach or lecture in any of tho se 

in any branch 1 A No more. 
Q YOU did 1 . A I did. 
Q Where did you teach, doctor f A New 

40 York Polyclinic9 
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Dr. Ludwig R. T1 on Roeder, d'irect. 

Q Y 011 also were in the government service, 
,vere you, d11ri11g the Mexican Warf A I was . 

Q What was your position there1 A I was 
a lieutenant attached with the 7th Regiment, 
Medical Corps. 

Q You saw Frederick Wilhelmi for treatment, 
didn 't you 1 A I did. 10 ., 

Q He called at your office f A He ealled at 
my office. . 

Q When did he call at your office for the . first 
time f A I-Ie called at my office for the first 
time September 12th. 

Q 19251 A 1925. 
Q Did you get his history1 A I did, sir . 
Q VVI1at did he say to you about it t 

Mr . Harley: My objection to this history 20 
is tl1e same objection. I repeat it and asl{ 

. a_n exception. 
r_rhe Court: Y 011 treated him, didn't you 1 · 

A I did, sir. 

The Court: All rigl1t. 

Q Give tl1e dates yo11 saw him and what he 
said. A Gi,re the history f 

Q Yes. A On September 12th, late Satur-
day afternoon or eveni11g, he can1e to my office 
complaining of very severe pain in the middle 
of his abdomen a11d gave the history of having 
received an injury there while repairing collars, 
a la rge needle he was using pe11etrating l1is 
abdomen. He gave the history · that he had seen 
other doctors but they eouldn 't give him any 
relie f and some patie11t of mine had referred 
him to me. I examined him carefully and found 
that he had a mass i11 practieally the middle of 

30 

4·0 



28 
Dr. Ludivig R. Von Roeder, d'.irect. 

the abdon1en and the umbillicus. I told l1im at 
the time the only cure for him would be opera-
tion, prescribed medicine for his stomach, put 
him on a rigid did, and ordered bowel irriga-
tions to relieve the p•ain. He can1e back on the 

. 17th and there was no relief of the pain from the 
1-0 · treatment I had given him, and the strict diet 

I had put him on and the bowel irrigation, so I 
told him agai11 he had a large mass there would 
have to be removad a11d the only thing to do 
would be to be operated on. He said he would 
speak to his family and be back soon, so on the 
21st, on a Monday, he was the first p,atient at my 
office a11d he said he ,vas ready now to go to the 

J 

hospital and I gave l1im a slip to St. Francis' 
'Hospital to Dr. Coughlan, J a1nes H., and I told 

20 Dr. Coughlan I was. 

Mr. Harley: You can't tell us what you 
told Dr. Cougl1la11. 

A All right, I sent him with the diagnosis of can-
cer for an operation. 

·Q What was your diagnosis that this mass 
came from t A He l1ad this mass there wl1ich 
fro1n these sy111ptoms and all made me make ·a 

30 diagnosis of cancer. 

4·0 

Q From his history that he gave you 1 A 
F'rom the trauma, that certainly had started it. 

Q Did you diagnose it can1e from the injury 1 
A Tl1e symptoms all dated from tl1e time of the 
• • lnJUTy. 

Q Is it possible from your experience as a doc-
tor s11ch a mass will come about by an injury 
from the needle f · A It can. 

Q Is there any d.oubt about it in this man's 
case 1 A There is no doubt about it, the can-
cer was there. 
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Dr. Ludwig R. Von Roeder, cross. 

Q Is there any doubt ab,out it that it came 
from the injury in your opinion~ A In my 
opi11ion the i11jury was the starting point . 
. Q Doctor, you sent him to Dr. Coughlan~ A 
I sent him to Dr. Coughlan, yes, sir. 

Q Do you l{now whether he operated on hin1, 
C · 10 do 3rou know whether Dr. oughl1n operated on 

him 1 A I know Dr. Cougl1lin operated on him 
from his report. I didn't see the operation. 

Q Did you ever hear of Dr. Cramp or a11ybody 
els·e opera ting· 1 

Mr. Harley: I object, if the Court please, 
as immaterial. 

Mr. Tartalsk:y: I thinl{ I am anticipating 
the defense. 

Mr. Harley: The defense is set up in the 20 
answer. 

The Court: That is l1earsay . .. 

Q Do you k:no"\\r whether Dr. Cramp operated 
on him 1 A Dr. Cramp didn't operate on him. 

Q Do you know whether or not Dr. Cramp is 
in Belgium 1 A Dr. Cramp at tl1e prese11t time 
is not in Belgi 11m. 

Q When did you last see him 1 A Yesterday. 
Q Where? A Manhattan Square Hospital. 3o 
Q New York City? A Ne,v York City, 36 

West 77th street. 

Mr. Tartalsl{y: Cross examine. 

Cross exami 1natio1i by Mr. Harley. 

Q · Do yo11 mea11 to say a ca11cer, such as was 
there, would form from Aug·ust 4th to September 
12th 1 A I do say. 

. .r ,,J. 

40 
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Dr. Litdwig R. V 01-i Roeder, re-direct. 

Q Were you prese11t at the operatio11 f A I 
was not. 

Q You don't know anything · about what th ey 
f oun·d, do you, £furn your ow11 knowledge f A 
From personal -knowledge, no. 

Q As far as you are personally concerned, in-
10 asrnuch as you were not present at the time of 

the operation, you don't know what this ma ss 
consisted of of your own knowledge f A No, sir, 
only the report of the pathologist. 

11r. Harley: That's all. 

Re-direct exami 1nation by Mr. Tartalsk:y. 
I 

Q Doctor, there are several kinds of canc er, 

20 are11 't there, what you call quick and slow eanc er, 
aren't theref A That is going into patholo gy 
and you can have twenty teachers and twenty 
teachers will give you twe11ty different classifi ca-
tions. 

Q I mean just your opi11io11. A I l{now some 
cancers are very, very rapid and some are very, 
very slo,v, from my twenty-six years' experie nce 
in medici11e. 

Q From the present l{nowledge of the cau se 

30 of -cancer, what are some of the causes t A One 
of the causes is irritation, constant irritatio n, 
that is supposed to be the mai11 factor, th at 
causes the · eancer. 

Q You are familiar ,vith ,vhat the duties of a 
harness maker are 1 A Yes, sir. 

Q From the work tl1ey do, do cancers come 
about f 

lYir. Harley: I object to that if the Court 
please. 

40 The Court: Objection sustained. 
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31 
Dr. Lu -dwig R. Von Roeder, re-cross-re-direct. 

Q Ca11cers come from injuries, too, do they ·? 
In addition to constant irritation f A Constant 
irr i ta.ti on. 

Q Do they come from abrasio11s or punctures? 
A Plain abrasion or puncture, no. 

Q What about a puncture from a needle i11 
the abdome11, such as JJ1is _m.Jtn had? 10 

Mr. Har l~y : . ~e already said they don't 
come from punctures. 

The Court: I will allow the question. 

Q You said 011 direct exami11ation that tl1is 
mas s came to tl1is man, your diagnosis was from 
the i11jury he received on August 4th 1 A Yes, 

• sir. 

l\1r. Tartalsky: . That's all. 

Re-cr oss exami1iatiort -by 1Ir. Harley. 
. .• ' •·' . . 

Q You said that it could11 't come from a punc-
ture or an abrasion of the skin tissue t A Yes, 
but this is more than that; the man had to con.:-
tinu e work and the constant irritation of his 
working, pressing on that, is enough to cause it. 
Tha t is the primary exciting cause of it. 

Q Then the piercing of tl1e skin by tl1e needle 
would not cal1se it? A If there was no other 
irri tatio11. 

Q Then, it would be due to the occupation? 
A The occupation, occupa.tio11 cancer, if you 
~an t to put · it that w·ay. 

Re-d irect exa ,rnina.tion by l\{r. Tartalsk :y. 

· · Q · The primary cause, you sa3r, was tl1is punc-

20 

30 

ture? A The injury . 40 
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By Mr. Ilarley. 

Q Did you say it was or it might be f A It 
was the injury; yes,/sir. 

Q It didn't produce a cancer, ·did itt A The 
irritation never produced it; it is exciting. 

DR. JA:lYlES COUGHAN, a ,vitness on behalf of 
the petitioner, swor11. 

Direct examination , by Mr. Tartalsky. 

Q. Dr. Cougl1an, you. are a practi
1
cing physi-

cian and surgeon in New ?ork Cityf A Yes. 
Q How long · have you been practicingf A 

20 Fourteen ·years. 
Q What college are you a graduate off A 

Long Island College Hospital. 
Q Are you connected with any l1ospital 1 A 

I am on the staff of St. Francis' Hospital and 
on the teaching staff of the Polyclinic. 

Q You have your office at 178 West 81st 
street, New York Cityf A 176 West 81st street. 

Q 176 West 81st street. Did you know Fred-
erick Wilhelmi in his lifetime 1 . A Yes, I know 

30 him. 
Q Did he call at your office or did you fi11d. 

him iri the hospital t A I found him in the hos-
pital; he ,vas sent to the hospital to me. 

Q Do you know who ref erred him to you 1 A 
Dr. Von Roeder. 

Q What was he ref erred to you for 1 A He 
,vas ref erred to m.e for a. carcinoma of the um-
billicus. 

Q Was he sent to you for treatment, opera -
tion, or what 1 A He was sent to me for opera -4.0 
tion. 

I 

] 
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Dr. James Coughari, direct. 

Q Before you operated, did you ask: him his 
history 1 A Yes, I did. 

Q When did you first see him? A I saw him 
on the 23rd of September, 1925; he was admitted 
to the l1ospital on the 22nd. 

Q What did he say to you about l1is history ·1 

i1:r. Harley: Subject to the same objec-
tion, if the Court please. 

A I asked how he got it. 
Q How he got wl1at? A He got this mass 

in the region of his umbillicus. 
Q The um.billicus is the navel, the belly but-

ton, is that it, in plain English 1 A Yes. He 

10 

said around the first part of August, I don't 
remen1ber the exact date, at his work, he struck ,20 
himself i11 the umbillicus with a needle and that 
he. was a l1a.r11ess mak:er or repairer and ,vorked 
alo11g that line. 

Q What did you find; did you make an ex-
ter ior examination or did you cut him up, doctor? 
A First, on the 23rd, I examined him, then there 
was f ou11d there was a mass involving · the navel, 
and then I verified Dr. Von . Roeder 's diagnosis. 

Q What ,vas the diagnosis you verified? A 
Carcinoma of the urnbillicus. 30 

Q Wl1at is that 1 A A cancer, a rnalig11ant 
gro wth. 

Q Caused by what in tl1is i11sta11ce, in this 
case 1 A I attributed the cause to the stab 
"round, the penetrating punct11re wound. 

Q Did you then operate 1 A I operated the 
following day, the 24th. 

Q What did you fin·d the111 A I found tl1at 
it was a cancer, and all I done, as is the purpose 
of my operation, is to excise it. Then when I 4 o 



34 

Dr. ,Jarnes Coitgh.ari, direct. 

went into tl1e abdom .en I found there ,vere nu-
merous nodules in the omentum and also a grow th 
in the gall bladder, so I excised the gall bladde r. 

Q From your abservation and examinatio n, 
,vhat opinion did you draw as to the cause of his 
condition f A Why, I considered that he had a 

10 primary carcinoma of the umbillicus with sec-
011dary growth in the · ·gall bladder and omen tu m. 

Q What caused a primary carcinoma, i11 your 
opinio11 f A That I traced back to the punctu re 
wound. 
· Q Did you find-did you examine his stomac h? 
A I did examine the stomach; the stomach was 
normal. 

Q What did the stomach; being normal, what 
inference did you draw from that1 A That none 

20 of those growths were connected with the stom -
ach. 

Q Now, doctor, it was testified · that tl1is man 
l1ad visited Dr. Greenstein 011 August 4, 1925, and 
on August 4th tl1ere was 110 lump or mass and 
that Dr. Von Roeder testified when he examin ed 
him about Se-ptember 15th there was a mass, wl1at 
inference do you draw from that, doctor? A 
That the mass developed. 
· Q vVould it develop from this puncture f A 

·30 That was my opinion, that it did develop fro m 
the puncture. 

Q He remained at the hospital for about a 
,veek later, didn't he f A He died on Octob er 
1st. 

Q He died as the result of what t A As the 
result of the carcinoma of the umbillicus and 
secondary carcinoma of the gall bladder and 
omen tum .. 

Q Doctor, do you k110,v Dr. Cramp t A Yes, 
40 sure; ,ve work on the same service. 

] 
] 
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Q Did he operate on this man f A No. 
Q Was there anyone other than you operated 

_on this man, A No, I operated on l1im. 
Q. Is Dr. Cramp in Belgium~ A No; I saw 

him two days ago, 

_ 11:r. Ha.rley: I guess that is all immate-
- rial, but I don't care. 

Q You are sure, however, there was no other 
doctor ,vho operated on this man 1 A I am posi-
tive; I am responsible for the operative :findings; 
I dictated them. 

Q I have the card here. I show you that card 
and ask you if tl1is is in your handwriting, doc-
tor f A Yes, it is. 

10 

Q This is a receipt for . $115.00 signed by you, -20 
isn't it 1 A This is a receipt for $115.00, yes. 

Q What \\1as that for1 A That ,vas for the 
operatio11 of Frederick Wilhelmi. 

Q Who paid that ~ A I believe the boy 
paid me ; l1is son . . 

Q Was that your charge, · $115.00 t A I thi11k: 
I made a fee of $125.00, and that was all l1e had, 
or ·something like tl1at. 

Q Is th~t a fair and reaso11able ch~rge f A 
I consider it so for people of that type. 3 0 

Q You came here today from New York to 
testi fy at our request 1 A Yes. 

Q vVhat did you say your charge ,vould be 1 
A I said it ,vo11ld be $50.00. 

Q Is tl1at a fair a11d reasonable charge 1 A 
If you will allow me to say so, I don't think so. 
I spent already too much time here. 

Q· You ~ea11 it is less tl1an reaso11able f A 
Sure . 

' . 

Q Your charge ,vill be $50.00 f A Sur e, -4-0 
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Dr. Ja .m,es Cou.gh.a.n, cross. 

Mr. Tartalsky: By the way, Mr. Harley; 
I didn't know Dr. Von Roeder was in a 
hurry, but it is the same; we promised him 
also $50.00 each. I didn't get an oppor-
tunity to ask it of Dr. Von Roeder. 

Mr. Harley: When we come to that the 
Commissioner will decide it i11 his own good 
judgment; he will kno,v whether it is reason-
able anyway. 

By Mr. Tartalsky. 

Q This bill is dated October 1st, doctorf A 
Yes. 

Q The date of October 1st, tl1at is the date he 
died isn't it 1 A That is the date he died ; I don't 

20 recall whether it was paid that day or not; prob-
ably that is the date I sent it out. 

30 

Q You sent it out the same day he died 1 A 
Well, it vvas sent from my office. I suppose it 
may have been sent a day after or the day before 
he died; I don't remember exactly. 

1\1:r. Ta.rtalsky: Doctor, do you remember 
whether anybody representing the American 
Railway Express Company came to tl1e hos-
pital while you were there, any doctors~ 

A I didn't see anybody; 11obody talked to me. 

1\1:r. Tartalsky: That's · a.IL 

Cross exa .mination by Mr. Harley. 

Q You ~testified there was a mass in the region 
if the umbillicus ; where ,vas the main part of 

40 tl1at mass~ A It ,vas in and aro11nd the um-
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billicus. I should say most of the mass pro-
jected a little bit toward the right. 

Q About how big was it f A I should say ap-
proxiµia tely it was that size ( indica ti11g). 

Q Indicating about the size of a silver dollar 1 
A Yes, probably a little larg·er; it ,vas also thick. 

The Court: Indicating about two i11cl1es 
i11 diameter. 

Q 1fost of it 011 the rigl1t side f A Most of 
it on tl1e right side. 

Q The skin wasn't involved 1 A Well, that 
is hard to say; I ass11me that all the structures 
of the abdomen were. 

Q Was it or was it 11ot 1 A I ,vill answer 
that by saying yes. 

Q "\Vas it bound fast to the underlying mass f 
A The skin, yes, on the navel it was. 

Q It al\va·ys is, isn't it 1 A Well, yes, or 11ot; 
I have got to qualify my answer. 

Q All right; let's qualify it. A The skin 
bends into the navel, and this was a mass that 
caused some retractio11 of the navel toward the 
right, so that tl1e skin was incorporated in this 
tumor. 

10 

20 

Q Is the navel naturally al\vays pulled to the 30 
right 1 A It is pulled to the sides. 

Q More of ten to tl1e rigl1t than any otl1er 
direction 1 A I ,vouldn 't say so, no. 

Q As a matter of fact, isn't it attached to tl1e 
ligament at the bottom of the navel and naturally 
pulled to the right 1 A No, the ligament at the 
bottom of the navel doesn't project to,vard tl1e 
right; it goes straigl1t down and up. 

Q It goes to the liver, doesn't it1 A Well, 
that is up above. 

40 
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Dr. Jam .es Cough .an, cross. 

Q That is on the rigl1 t · side, isn't it? A The 
liver is mainly on the right side, yes. 

Q "\Vhat is the ~ament the remains off A 
I am not going to answer that question, for th is 
reaso11, I am not testifying here as an anatomis t. 
I am testifying to the man's surgical condition. 

Q You are a surgeon, doctor, aren't you? A 
Yes, I am. 

Q You cut this very place, didn't you? A I 
didn't cut the ligam .ent; that had nothing to do 
with that. 

Q It was exposed, wasn't it? A That liga -
ment is atrophied; everybody knows that. 

Q You saw that vvhe11 you opened him? A 
No, it ,vas intimately associated ,vith the mass. 

Q You didn't cut it? A I had to cut all 
20 the structural parts of the navel to remove th is 

mass. 
Q What is your objection to telling us about 

it 1 A I haven't any. 
Q Why don't you tell us? A Tell you what 1 
Q What was it the remains of? A It is th e 

remains of an old ligament. 
Q Is it the remains of the urekus 1 A Which ? 
Q The rou11d ligament? A Which one? 
Q The roun -d lig·ament of the liver, the one 

30 we have been asking about. A The one abov e 
-or below? 

Q Below. A No, tl1e round ligament of th e 
liver is above. 

Q How about the upper one? A What about 
the upper one? 

Q How about the ligament? A What do you 
want to know about it 1 

Q What is it the remains of? A That is 
the round ligament of the liver, the upper one, 

4 0 the lo" 7er one is the remains of tl1e urelrus. 



39 

Dr. Jam.es Coiig,han, cross. 

Q You did find a carcinoma of the gall 
bla.dderf A Tl1at 's right. 

Q What is the physiological connection be-
t,veen the umbillicus and the gall bladder, if 
any 1 A Physiological relation f 

Q Yes. A Just w l1a t do yo11 mea11 by that? 
Q Just trace any direct co1111ection between 10 

the t,vo, if there is any. A There is always 
a connection between the lympr1atics and the blood 
supp ly, which one do you mean? . 

Q The blood supply. A l\fay -I state my an-
swer, I don't consider that a fair question, that 
involves the structure of tl1e human body, that 
has nothing to do ,vith the operatio11 at all, he 
might ask me the circulation of the foot. 

Mr. Tartalsky: Well, answer it to the 
2 0 best of your ability. 

A All the structures of tl1e body are related to 
the blood vessels and lymphatics. 

Q You said this carci11oma _ was primary in 
the umbillicus and secondary in the gall bladder 1 
A That's right. 

Q Why couldn't it be primary in the gall 
bladd er 0? A Because tl1e history of the pene-
tratin g wou11d, the size of the mass, the fact 
he ha d several other nodules in the ome11tum, 30 
also in the gall bladder, makes me feel and be-
lieve and kno, v that the gro,vtl1 is primary in the 
um billicus. 

Q Now, then, do you attribute the condition 
of the gall bladder i11 any,vise to the condition 
of the umbillicus as you f ou11d it f A Certainly, 
the gr owth i11 the gall bladder was secondary to 
the gr o,vth i11 the umbillicus. 

Q Then there must have been some penetra-
tion of the carcinoma condition of t11e umbillicus 4 0 
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into the gall bladder wasn't there 1 A Well, not 
in that way, an infection or growth here may ex-
tend anywhere just J's a growth there may ex-
tend anywhere. 

Q Then, did it, as a matter of fact, in your 
opinion 1 A It did extend from the umbillicus 

1 O to the g·all bladder. 

20 

Q Just state the extension of it for us. A 
It just extended through the lymphatics. 

Q Where is the lymphatic con11ectio11 between 
the skin an•d the gall bladder 1 A They are all 
over through the skin and througl1 the underlying 
tissues. 

Q How are the lymphatics g'Oing to drain 
from the skin into the g·all bladder 1 A Through 
the skin and through the underlying tissues. 

Q How do you get them into the omen tum? 
A Well, the omentum is in contact at times with 
the undersurf ace of the abdominal wall. And 
you can get a gTowth by contact. 

Q Then wo11 't you have adhesio11s 1 A Not 
at all. 

Q Under ,vhat other circumstances would you 
find this condition f A By contact, I say, they 
are layer on layer, like that. 

30 Q You mean to say it goes right through one 
blood vessel to anotherf A Certainly, it can 
go through a11y structure. 

Q Without l1aving a11y anastimosis 1 A What 
do you mea11 by anastimosis 1 

Q Connection between the blood vessel. A It 
varies so widely almost any rule can apply. Can 
travel through the blood vessels, through the 
lymphatics, or through contact. 

Q How ofte11 does it travel throug ·h con-
40 tactf A Nobody knows that. 

• 
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Q How many times have you been struck 
while you were operating for cancer, in the 
hand t A How many times have I been what t 

Q · Stuck with the needle while operating · with 
a cancer case 1 A I ca11 't recall any. 

Q Have you ever t A I can't recall any par-
ticular cancer case, no. 

Q You don't remember any if you have stucl{ 
your finger with a needle? A I have been stuck 
lots of times, yes. 

Q In cancer eases? A I don't recall. 
Q Of course, you haven't got caneerf A I 

haven't got cancer that I know of. 
Q Is· it a fact that cancer of the gall blad,der 

or the intestines is developed through the portal 
circulations f A Well, that is problematical, 
that is theoretical, anybody may assume that or 
may not. 

Q. Is it not an accepted fact1 A What1 
Q That it is transmitted through the portal 

circulation 1 A I don't thinl{ it is. 
Q Don't the best medical authorities so hold? 

A I don't know of anybody who does, they may 
for all I k.no,v, some of tl1em, some of tl1em pro-
fess anything. 

Q You made a record in the hospital, didn't 
you, of the vario11s stages 1 A I don't make any 
records. I gave all the dictatio11 reg·arding what 
I find, I just read off to my record, I dictate on 
the history sheet. 

Q You also gave the cause of deatl11 A Yes, 
I did. 

Q That was carcinoma of the gall blad -derf 
A No, it wasn't. It was carcinoma of tl1e um-
billicus with seeondary involvement of the g·all 
bladder and omentum. 

10 

20 

30 

40 
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Dr. James Cou,g·han, cross. 

Q And you didn't say anything about an ac-
cident as being the cause of death, did you t A 
How do you mean, say anything about it 1 

Q Put it in the fecord ! A I inserted it in the 
record of the l1ospital myself. 

10 Q Whatt A That the man gave the l1istory, 
or I told the interne to do it. 

Q Would you say that this is the histo ry 
that you g·ave in the hospital ''injury to toe 5 
y·ears ago, his symptoms were of 10 weeks dura-
tion, he had epig ,astric pai11, vomiting, and lost 
about 20 pounds. Physical examination revea led 
tenderness in the epigastrium. Operation was 
performed by~ 

Mr. Tartalsky: Is that the reco rd, 
2 O '' blank 1 '' 

Mr. Harley: That is the record, it says 
Cramp, I will say that is wrong. 

'' Operatio11 reveals injuries in omen tum 
and so forth, also on the gall bla -dder. Gall 
bladder ,vas removed and drain inserte d.'' 
Would you say- · 

A Tl1at is not the correct record. 
Q How long does it take for a cancer to de-

3 O velop in the gall bladder 1 A That you can't tell, 
nobody can answer a question like that, there are 
slow growing an,d rapidly growing cancers. 

Q What ·do you you mean by rapidly, ho,v 
rapid would be the most rapid one you ever 
heard oft A Well, I think about six weeks is 
the most rapid that I have l{nown of. 

Q What did that involve1 A Well, that was 
a cancer of the breast following an operation . 

Q What was the operation of the breast for 
40 in that particular casef A A primary cance r. 
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Q A cancer was the cause of the operation, I 
understand in this particular case t A The 
pr imary cancer was the secondary growth. 

Q- ·Ho,v long does · it take to get a metastatic 
gr owth in the omentum follo,ving a growth som.e-
where in the gastric intestinal tract t 

( Question repeated by the report .er.) 

A Well, you have to qualify your answer to that 
depe11dent on the type of cancer, ··some are rapid 
growing and some are slow growing. 

Q You never seen any more rapid than six 
weeks? A Well; you ' asked · me what case I re-
called and this is the · case I cited as recalling. 

Q You have never seen any of this type re-
sult in less than six weeks, have you f A What 
typ e! 

Q The type "involved in this case. A I have 
neve r been able to . ascertain the time. 

Q Inthe ·casesthatyo_u _have handled ; you have 
gott en a history of intestinal disturbances 1 . _ A 
Yes. 

Q How long has that been, how long prior 
has the disturbance been going on in the history 
of the case you have handled 1 A What type of 
case1 

Q Gastric i11testinal? A Cancer 1 
Q Yes. 

(Former q11estion ·repeated.) 

A Well, I do11 't g·et the meaning of that ques-
tion . 

Q When you have had cases of cancer you 
hav e gotten a history- A vVhere? 

Q Of the gastro-intestinal disturbance 1 A I 
get a history, yes. 

1·0 

20 

30 

-tO 
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Q -Did tl1at history indicate that there had 
- been a disturbance there for any period of time 
• ~n the majority of ~ses, or are_ they short and 

1f so, what was the shortest period 1 A I have 
see11 eases up to the hospital for admission who 

__ didn't know they had cancer, •didn't know they 
1 O had trouble, exeept they vveren 't feeling well, 

they were weak and we diagnosed them when 
they didn't know they had any trouble. 

Q Ho,v long would they be weak according to 
their history f A Some eases would come in and 
say they were weak: a few week:s, some months. 

Q Cancer -doesn't develop rapidly, does it f A 
No, it is a slow gning· type, a malign.ant type of 
disease that breaks down the structures, but the 
disease is slow g-rowing type, though some grow 

20 faster than others. 
Q That in the maximum would be six weeks 1 

A I wouldn't say that, because I don't think I 
am qualified to answer a question like that, I am 
citing one case in my experience. 

Q You are not a cancer expert, are you? A 
No. I don't qualify as a cancer expert. 

Q· You are just a surgeon, A A surgeon. 
Q Do you know of any case _ or have you seen 

·30 a case of carcinoma of the umbillicus with a 
secondary cancer of the gall bladder with a can-
cerous condition otherwise th.an in this ease, that 
has developed in the same time that it is claimed 
this did 1 A No, I consider this case in itself. 
Every ease is a ease in itself. 

Q, Had you ever l1eard of one before 1 A 
Well, I can't put my finger on the case and state 
what journal I read it in, but I have an idea that 
there are such cases because a man reads so 

4 0 many journals he can't keep track of them. 
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Q But you have no distinct re-collection of any-
thing in medical literature f A I know there is 
such, yes, I ca11 't put my finger on where it is, 
thoug·h. I might add, if you want some additional 
information that this ease was brought up at the 
meeting because this was an unusual case and at 
that meeting we agreed that it was an unusual 10 
case to have a primary cancer of the umbillicus 
with secondary nodules elsewhere. 

Q And it was agreed this ,vas an old con-
dition 1 A It was not considered s9. 

Q All those experts you discussed this case 
with agreed it ,vas most unusual 1 A Yes, no 
doubt about it. 

Q In contrary to all medical precedents and 
experience 1 A No, it is not. 

Q It might be possible this was an old con- 20 
dition 1 A No, I thi11k not, I haven't any idea 
it ,vas at all. 

Q You cannot swear it wasn't 1 A You 
can't swear to anything i11 medicine. 

Q · Why are you positive it is a ne,v case 1 A 
Because I have considerable confidence in the 
man who sent him to me. The fa .ct the gro,vth 
was large in the umbillicus and the seeondar;r 
gro,vth was small. The fact as far as I could 
logically deduce ,vas no other way to think. 

CJ Do you remember in a history of this 
case that you made that tl1ose pains had bee11 
in the duratior1 of 10 weeks before you saw the 
man 1 A No, I didn't make any statement about 
his pain at all. 

Q Did you order the X-rays that ,vere taken 
at St. Fra11cis' Hospital as shown in this bill 
marked P. 3 in evidence 1 A I must have. 

Q What _were they for 1 A To find out 
whether the man had any involvement of the 
stomach or intestine . . 

30 

40 
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... 

Q That picture showed the intestinal trac ts t 
.A Well, I don't rememb .er it, but I suppose it 
did, that was the obj{ct of having them ordered . 

Q Why did you suspect the intestinal fact 
if you had already made a diagnosis 0

/ A Be-
10 cause carcinoma of the stomach in men is the 

most common cite. 
_Q But you are positive it was in the umbil li~ 

cus, that primary condition 1 .A - Absolutely, but 
we do all these things for elimination, process of 
elimination. 

Q Isn't it a fact whe11 you get a cancer of the 
gall bladder you always suspect it travels fr on1 
the stomach by the portal system 1 A That isn't 
so, I say it is definitely kno,vn cancer m.ay come 

20 by continuity, by contact. 
Q What is the stomach drained by, if not the 

[Portal 1 A What l1as that to do "rith it 1 
Q That is the exte11sio11 tl1rough the blood 

stream 1 A I am not saying anything ab out 
tl1e blood stream, I say the thing came from con-
tact. 

Q vVhen it became necessary to take this X-
ray, what preparation did you have to make in 
order to have the negative showt A That is in 

30 the hands of the X-ray man in the hospital. 
Q There is only one way to do it, thou gh, 

isn't there, Bismuth f A There is another ,vay. 
Q Berian 1 A That's right. 
Q Now, if there was a penetration, t rau-

matic- A Of what 1 
Q Of the abdominal wall or the intestines, you 

couldn't possibly use that, could you, use Bismu th 
or Berian for fear of the consequences 1 A It 
depends where you wanted to get your pictu re. 

40 If you wanted _to get a picture above the pene-
tration you could get it all right. If you want 
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it below the penetration everybody knows you: 
can have a point of traumatic injury shown lower. 
Of course, the Bismuth or Berian would have to 
go through tl1e intestinal tract to be eliminated 1 
A Yes, but the Bismuth or Berian coats over 
the intestinal tract. That enables you -to tal{e the 
,picture above the point where it might rotate, 10 
or below. You could put it in below when you 
wanted the picture there~ 

Q Ca11 you tell us vvhat was the condition of 
the round ligament leading from this mass to the 
liver 1 A I can tell you the condition of the 
par t that was involved in the operation. 

Q All right, what ·was it f · A That means 
all the structures entering into the navel and um-
billicus. The na-vel, the ·umbillicus, were c.ar-
cinomatous. The carcinoma that involves the 20 
navel involves the structures surro11nding it. 

Q Do you kno,v the condition the liver was in 1 
A The liver was negati-ve except the gall blad-
der. 

Q By 11egative you mean there was no growth 
in the liver 1 A No growth that I could find by 
examination. 

Q And you examined hin1 very carefully f A 
By the gall bladder. 

Q The X-rays shown here were taken in St. 30 
Fra ncis' Hospital? A I assume so, that is the 
bill. 

Q Do -you remember ordering them 1 A I 
suppose I did order tl1em really, I sho11ld 11ave 
any,vay. 

Q That would be taken by the radiog·rapher 
at St. Francis' Hospital f A Yes. 

Q Do you know who he is f A There are 
two, · Dr. Carroll is in charge of the place and 
there is a if r. Hildebra11d, the technician. 4 o 
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Dr. Janus IT. Brothers, direct. 

Q Do you know Dr. Carroll' first name, doc-
tod A I don't recall, however, that is easy to 
find, 1 think he is on 145th street, West. 

Q C-a-r-r-o-1-17 A Yes. 
Q Of course, these are a part of the St. 

Francis' Hospital records, aren't they, these 
10 X-rays? A Oh, yes. 

Q ·were there any adhesions around the gall 
bladder, doctor, as you remember¥ A No, there 
were not, that I do remember. 

Q Did you see this patient after you operated, 
at any time? A Sure, saw him every day. 

Q When is the last time you saw him? A 
October 1st, the day he died. 

Q ,Yhat time in the day did he die, do you re-
member? A I don't remember. 

20 Q You ·weren't present? A Probably not. 
Q The last time you saw him he was alive, 

wasn't he? A Yes, sir. 

Mr. Ilarley: That's all. 
Mr. Tartalsky: That's all. I understand 

they are going to call Dr. Brothers. We 
have no objection if they put him on out of 
order. 

DR. J A IES H. BROTHERS, a witness on be-
half of the respondent, produced out of turn 
by consent of counsel, sworn. 

Direct examination by Mr. Harley. 

Q Doctor, where do you reside, Dr.-Brothers7 
A 128 Broad street, Newark, New Jersey. 

Q Where do you practice medicine! A 
40 Newark, New Jersey. 
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Q \Vhere have you been practicing medicine? 
A Since I came back from the war I have been 
practicing in Newark, graduated in 1914. 

Q ·where did you graduate from? A Col-
lege of Physicians and Surgeons, Columbia Uni-
versity. 

Q Were you associated in any way with any 10 
hospitals 1 A Post Graduate, I taught surgery 
there about a year. 

Q W rre you associated with any other phy-
~icians ? A In Jew York? 

Q YrR. A Dr. Albee, Dr. Robert P. Morris, 
Dr. Dwyer. 

Q Are you connected with any institutions in 
the State of New Jersey? .A St. Barnabas' 
Ho pital, in ewark. 

(~ Have you operated on cancer cases in your 20 
experience? A Yes, sir. 

(~ Is your principal occupation a surgeon t A 
Ueneral surgeon. 

Q Given the conditions of a cancer of the 
umhillicus with a cancer of the gall bladder what 
woul<l you say was the relationship between the 
umbillicus and the gall bladder, if any regarding 
the transmis ion of the cancer? A As far as 
the canc.:er being primary in the umbillicus, I 
can't see any connection as to how you could get 3 o 
a secon<lary in the gall bladder. 

Q Why? A Beeause your blood strain is 
not in direct contact with the portal circulation 
excepting the under portion of the abdominal 
wall. A secondary cancer in the gall bladder, 
of course, is the usual type seen. You rarely see 
primary in the gall bladder, hut they usually 
come from the gastric intestinal tract, through 
the circulation, the blood streams, which is a 
more direct way of transmission, or through the 

40 lymphatics. 
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Q Now, where there is a case in which the 
primary cancer of the umbillicus is claimed with 
a cancerous condition also in the gall bladder 
with the finding, with the negative finding in the 
liver, what would that indicate to you as to which 
was primary or se-condary 1 A I couldn't see 

10 the connection without any growth in the liver. 

20 

30 

There must have been some growth in the liver. 
Q If there was not 1 A If there was not 

you have got to consider it primary carcinoma in 
the gall bladder itself, vvhich are rare, but whieh 
do hap ,pen. 

Q In attempting to check that in an operation 
they would excise the gall bla .dder, wouldn't they 1 
A That's it. 

Q What is tl1e medical tern1 used for excision 
of the gall bladder 1 A Colisytectomy. 

Mr. Harley: T.hat's all. 

Cross exa.m.in,a.tion by Mr. Tartalsky. 

Q Doctor, medicine is certainly not an exact 
scie11ce, is it 1 A It is not, surgery usually is. 

Q, Nothing is more interesting than the human 
body, is that so 1 A That is a fact. 

Q And every person's body is different from 
the other man, isn't it 1 A Very little ; there 
are some slight changes like Aberant vessels, 
namely, vessels vvhich do not follow the usual 
course. 

Q1 You are always learning and always ex-
perimenting, aren't you f A I do11 't lr11ow when 
I experiment, I am trying · to learn. 

·Q The p11rpose of the profession is to. try 
to experiment and learn f A We are trying· to 

40 learn, ,ve don't experiment. 

C 
] 

J. 
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Q· You don't experiment 1 The medical pro-
fession doesn't exp •eriment at all f A Not on a 
human being. 

Q I didn't ask you that. A Certainly, on 
certain animals ; we have drugs and we try on 
certain animals l1ow they can get along without 
certain organs, and try to feed them certain 
drug·s to enable them to g·et along without those 
organs, experiments of that type. 

Q What affects one person in one vvay may 
affect another person in another ,vay. A That 
is abs olutely tr11e. A dose of morphine in one 
person p11ts 11.im to sleep and in another perso11 
n1akes l1im wild. 

Q So it deper1ds on the individual case and 
th e individual doctor treats him f A As to 
,vhat rt 

Q As to the treatment for th·e rnan f A As 
to ,vhat I don't understand you. 

Q If a 1nan_ is a practicing physicia11, ex-
arr1ines a :particular individual, based 011 his 
actual observation . and diagnosis, isn't h.is opjn-
ion wortl1y of greater respect than a ma11 who 
never saw hin1 f A As to what, a hypothetical 
questio11 or a conditio11 f 

Q As to tl1e condition of that rr1an. A He 
certainly oug·ht to know 1nore about tl1at par-
ticular man. 

Q If you 11ever saw him, yo11 don't l{no,v any-
thi ng· about the case, is that so 0? A I l{now 
fro rr1 the tcsti1.no11~y I heard and reading· the case, 
I ca11 make a hypothesis on th.at. 

Q You say you based it 011 the l1istory of the 
case? A Yes, sir, presented to me by the side 
I am err1ployed by. 

Q vVhat facts do yo11 take into consideration f 
A 1\.. certai11 record ,vas sl1own to me of a man 

10 

20 

30 

40 



52 
Dr. J a1nes H. Brothers, cross. 

punct11rin.g tl1e sk:in of the abdomen with a 
needle, vvorlring, wall{ing around a period of 

. t"·· or three weeks, seeing a doctor who did11't 
treat tl1at wo11nd at~ll but gave him a. sedativ e, 
then saw another doctor, ,vho sent him to a sur-
geon, sent h.im to the hospital, who operates and -10 finds a cancerous mass, at the omentum ., met a-
static nodules in the omentum and so-call ed 
secondary g·rowth in the gall bladder. 

Q· In other words you read these facts fro m 
the record presented you by the American Ra il-
way Express Company 1 A No, I read some ·of 
tl1em. Tl1e others I gleaned in the court. 

Q Y 011 l1eard the testimony here today, didn't 
I 

you f A I i11corporated that in tl1e answer. 
Q You read in the report that the man stu ck 

20 himself with a 11eedle and suffered an inju ry, 
didn't you? A Is alleged to l1ave stuck hi111self, 
I do11 't kno,v, I am mal{ing my hypothesis on 
what other people told me. One doctor testifi ed 
there was a reddish marl{ about the navel but he 
1didn 't probe it, a11cl he don't know l1ow deep it 
went. 

Q -,~ ou are basing your opinion on what this 
man had absol11tely on what you heard here tod ay 
and what you read 1 A Absolutely, the same 

30 as the judg·e here is going to do. 
Q: You ,vo11ld say that the men who trea ted 

him an(l operate(1 on him were wrong 1 A I 
am 11ot saying anything· of the l{ind, I am only 

• • • g·1v1ng n1y v1e,v. 
Q ])o you agree with the operating docto r's 

diag11osis A Tl1at he has a ca11cer, absolut ely 
right. 

Q In your opinion will you accept tl1e fact 
that from the i11jury he suffered there was a 
primary carci11on1a of the umbillicus 0? A I will 

40 not accept a11y such fact. 
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Dr. James H. Brothers, cross. 

Q, Why not f A Because it is against all the 
teaching I have l1ad and 1ny o,vn experience. 

Q If you saw such a case, of course, it would 
change your experience t A Not necessarily, 
not when I we11t into the abdomen and found 
metastatic growtl1 in five or six week:s from the 
alleg·ed ir1jury, th.at has no direct connection with 
the otl1er parts connected. 

Q vVl1at would you say as to the co11nection 
between the cor1ditions 1 A I would say it was 
not connected at all with the thing on the out-
side and the tl1ing on the outside was connected 
with the old g·rowth inside, from what your 
own doctor already testified, from tl1e omen tum 
pushi11g up ag·ain.st tl1e wall and causing the sec-
ondary g·ro,vth i11 the umbillicus. 

Q You say it was a secondary gro,vth in the 
umbillicus f A Yes, from the pri1nary growth, 
and the nod11les in the omentum. 

Q In otl1er words, you differ from Dr. Coug·h-
lan and from Dr. Von Roederf A I do in that 
r espect, yes, I think: that he had the primary 
thir1g in the gall bladder, that he got through 
the blood stream or the lymphatics, and the sec-
ondary gro,vth i11 the ome11tum, which is the us11al 
case. If he got it i11 the manner he would have 
an acute ob-struction from the matting · up of that 
omenturn. ~rl1nt. he g·ot that secondary growth in 
his umbillicus through the old disbanded urekus, 
or feeding tube, which the child, wl1en carried in 
the utera uses, which is in later life the umbil-
licus. 

Q· What are you basing your theor)r on, doc.-
tor f A I am speaking fron1 my operative ex-
:perien-ce and my reading and other facts I have 
observed. 

Q· You differ from them when they say the 
primary cause was in the umbillicus and follovv-
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Dr. J a.m,es Coughlan, recalled, d'irect-cross. 

ing a wo11nd and the secondary cause was in th e 
gall bladd .er. You differ from that 1 A I do 
-differ from that because of the blood supply and 
anatomical co11structi6n. 

Mr. Tartalsky: That's all. 
10 Mr. Harley: That's all. 

DR , COUGHLAN, recalled. 

Direct exa.mination by Mr. Tartalsky. 

Q· He died on October 1st, didn't h1e, docto r1 
A Yes. 

Q You sa,v him shortly before his deat h, 
20 didn't you 1 A Yes. 

30 

Q' In your opinion, based upon your observ a-
tion and treatment of that man, what did he die 
from 1 A Carcinoma of the u1nbillicus. 
· Q Caused by what1 A I assume it was due 
to the trauma. 

Q What is that~ A Injury from a pen e-
trating · wound. 

Mr. Tartalsky: That's all. 

Cross exa-mination by Mr. Harley. 

Q· You only assume then that it was? A I 
believe that. 

Q· The last time you saw this man he was 
alive1 A Yes. 

Q You never saw him dead, did you 1 A 
No. 

Q Any information }rou are giving us on tha t 

40 fact is hearsay somebody told you f A It is 



55 

Beitri,ch Hartman, d'.irect. 

better than hearsay; you have got to go on the 
record of your hospital, on the men who work 
under you, who are your representatives. 

Q You don't know, of your own knowledge1 
A That he was dead~ I didn't see him die. 

Q You did11 't see him die 1 A No. 
Q The last time you saw him he was alive t 10 

A Yes. 

By "JJ1 r. Tarta.lsky. 

Q, What was his condition when you last ~aw 
hi1n, \Yas he dyi11gf A He was dying, yes. 

Mr. Tartalsk:y: That's all. 

BEI TRICH HARTMAN, a witness on behalf of 20 

the petitioner, sworn. 

Direct exa.rni1iation, by 1\1:r. Tartalsky. 

Q l\fr. Hartman, did you visit the American 
Rai lway Express Company after the death of 
Mr. Wilhelmi 1 A Yes, three days after he died 
I ,vent over ,vith Fred and got his tools. 

Q Did you meet anyone when you were over 
ther e? A I was in traduced by Fred to Mr. 3 O 
Str aub. 

Q Did you have a conversation with him at 
that time? A Fred had tl1e conversatio11. 

Q Were you there when he had the conversa-
tion t A Yes. 

Q What did Mr. Straub say to Fred? What 
was the conversation you heard t 

1\fr. Harley: I object to this testimony if 
the Court please,· the conversation ,vas not 40 with this witness .. 
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Frederick Wilhelmi, Jr., direct. 

Q Did you hear what was said by Fred and 
Mr. Straub~ A Yes. 

Q You heard all the conversation, didn't you t 
/ 

A Yes. 
Mr. Harley: You have here present the 

man who had the conversation. 
J\fr. Tartalsky: Yes; I have him here. 
Mr. Harley: It isn't the best evidence. I 

object to it. 
The Court: Objection sustained. 
(Witness withdrawn.) 

FREDERICIC WII~HELMI, JR., a witness on be-
half of the petitioner, sworn. 

Direct exa1nina.tion by Mr. Tartalsky. 

Q Did you go to the plant of the American 
Rail,vay Express where your father had worked f 
A Yes, I did. 

Q "\Vhe11 did you go there, after your father 
died~ A October 5th. 

Q What did you go there forf A To get my 

30 father's tools. 
Q Did you talk with anybody while you were 

there 1 A Mr. Straub. 
Q Is that the foreman there1 A Yes, sir. 
Q vVhat did you say to Mr. Straub and what 

did he say to you f A I was directed upstairs 
to Mr. Straub. 

Q Just tell what you said to Mr. Straub and 
what he said to you. 

Mr. Harley: I object to what he said to 
·40 this man on the grou11d that any employee 
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Motion for Dismissa.l of Petition. 

is not employed to make admissions but to 
do particular work. The ref ore, any admis-
sion if it is an admission is objected to. 

J\:Ir. Tartalsky: He is a general forema11 
of the place. He is the man to whom the 
letter ,vas addressed. 

10 
Mr. Harley: I object to any testimony a.s 

to admission made by an employee. It is 
contrary to the cases in New Jersey. 

The Court Well, we will see what the 
testimony is. 

Q What did yo11 say to Mr. Straub and what 
did he say to you f A I told him who I was and 
that I came up for my father's tools and he in 
return shook: hands with him and told me he was 
very sorry for what had happe11ed and I intro-
duced my uncle to him, and then I said that he 
knovvs the reason why he was operated on and 
why he died, and he said he didn't think a needle 
could do that. 

l\Ir. Tartalsky: That's all. 
Mr. Harley: I ask this be stricken out. 

Of course, it is not proper evidence. 

20 · 

The Court: I will allow it. It is a state- 30 
ment made by the foreman of the plant. 

Mr. Harley: I ask an exception. That's 
all. 

l\lr. Tartalsky: That is the petitioner's 
case, if your Honor please. 

Mr. Harley: Now, if the Court please, I 
ask for a dismissal of the petition on the 
grou11d that there is no evidence of an acci-
dent arising out of and in the course of tl1e 
petitio11er 's em.ployment. There is no evi- 4 o 
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Motion/ for Dismissal of Petition. 

dence to support the cause of action alleged 
in tl1e petition. There is no evidence suffi-
cient to show that the cause to which the 
petitioner's decedent was alleged to have 
died was the result of a traumatic injury and, 
furthermore, there is no proof of the death-

The Court : I shall deny your motion at 
this time and let you put in your case. You 
may, at that time, rene,v your motion. Also, 
I might say that you both might come pre-
pared at that time to arg11e on the question 
of how far a history taken by a doctor for 
treatment is binding as evidence to prove an 
accident. Particularly, the only evidence of 
an accident. 

( Further discussion between counsel.) 
The Court: I will deputize Mr. Stahl to 

take the testimony required outside of the 
State. 

I hereby certify that the foregoing is a. 
true and accurate transcript of the above-
entitled matter as taken stenogra .phically by 
me at the time, place and date hereinbefore 
set forth. 

WILLIAM C. O'BRIEN, 
Court Reporter. 

( 

., 
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Dr. H e1iry Greenstein, recalled, direct. 

Transcript of testimony taken in the above-
entitled matter before Charles E. Corbin, Deputy 
Compensation Commissioner, at the Department 
of Labor Building, Jersey City, N. J., on the 
15th day of December, 1926. 

DR. HENRY G-REENSTEIN, already sworn, re- 10 
called. 

. Direct exami.natio1i by Mr. Tartalsky. 

Mr. Harley: I ,vant to enter an objection 
to this line of testimony on tl1e ground that 
it is immaterial, irrelevant and i11competent. 

Q Dr. Greenstein, you testified at a previous 
hea ring that on August 4, 1925, you were con-
sulted by Frederick Wilhelmi, the deceased in this 
case, for treatment; that he came to your office. 
That's rig ·ht, isn't it 1 A Yes, sir. 

Q Will you tell us what time i11 the evening 
he came 1 A It m11st have been close in to eight 
o'clock. 

Q N o,v, you made an examination of him and 
you testified that yo11 found '' a mark that ap-
peared to me something sharp had penetrated it 
ar ound the navel.'' That's right, isn't it 1 A 
Yes, sir. 

Q And you also testified that '' something 
sharp had penetrated, probably a needle''1 A 
Yes, sir. 

Q Now, in your examinatio11 of that, doctor, 
could you draw an opinion or an inference as to 
when that injury occurred? 

Mr. Harley: Yes or no . 

Q Just say yes or no 1 A Yes, sir. 

20 
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Q And you could arrive at that 1 What opin-
ion did you draw as to the occurrence of that 
injuryt 

/ 
Mr. Harley: I object to that a.s imma-

terial, irrelevant and incompetent. 
The Court: You should lay a better foun -

dation for it. 

Q Doctor, on August 4, 1925, you were con-
sulted by Frederick Wilhelmi for treatment t A 
Yes. 

Q You testified a.bout that 1 A Yes. 
Q You testified you took this history, didn 't 

you 1 A Yes. 
Q And you have testified that you made a 

20 physical examination of the injury, haven't you 1 
A Yes, sir. 

Q Could you from the examination of the in-
jured person and the part of the body of which 
he complained, draw an opinion or inference as 
to the probable time of this oceurrance 1 

{ Mr. Harley: I object to that. 

A Not the exact time. 
30 Q· Could you gather or infer or draw an opin-

40 

ion as to the probable time 1 A Yes. 
Q Approximate time 1 A Approximate time . 
Q Now, based upon your examination at that 

particular time of that particular portion of the 
anatomy, what inference or opinion did you 
draw as to the p-robable or approximate time of 
the occurrence 1 

J\fr. Harley: Object to that as incompe-
tent, immaterial and irrelevant. 

( 

t 
} 

( 

t 
t: 
s 



61 
Dr. Henry Greenstein, recalled, direct. 

The Court : Question allowed. 
Mr. Harley: Exception. 

A That the injury had tak:en place some time 
during that day. 

Q Could you say it had occurred within two 
hours or one hour or ten hours1 

Mr. Harley: My objection is the same. 

Q In other words, what was the shortest time 
in which it could in all probability have occurred 
from its appe-arance f · 

Mr. Harley: I object to that. 
The Court: Objection sustained. 
Mr. Tartalsky: Question withdrawn. 

Q Yo11 said, doctor, that it occurred that dayf 
A Yes, sir. 

Q Could you say anything with any degree 
of definitness or approximation as to when on 
that day prior to the time that you had seen 
him 1 A That is a rather vague q11estion, be-
cause I could 11ot give you the definite hour. 

Q I don't mean defi11i te-a pproxima tely? 

J\fr. Harley~: I object to that. 

Q I mean based upon your observation of 
that man, t11e exami11ation of that particular por-
tion of the anatomy1 A Then my answer is the 
same, that it occurred sometime that day. 

Q Well, then, doctor, eould you tell from 
your examination of that man ,vhether it oc-
curred five minutes before or five hours before 1 

10 

20 
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A Yes, sir. 40 



10 

62 
Dr. H eriry Greenstein1, cross. 

_ Q How could you tell that 1 A Well, within 
five minutes to an hour before there would be a 
bleeding point at th~/ point of entrance of that 
object that entered the body. 

Q Was there a bleeding · point there 1 A No, 
• sir. 
Q: What would be the inf ere11ce you would 

draw, doctor1 A That it must have taken place 
a few hours beyond that. 

Q A few hours beyond the time that he has 
seen you f A A few hours before he had seen 
me. 

Q When you say a few hours, can you say 
how many hours 1 A I could not say. 

Q Would you say two hours or three hours? 

20 A I could not say. 

l\ir. Harley: The doctor has said he_ could 
not say. 

A (Continuing.) If yo11 put me down t,vo or 
three hours, it will be just as well as five or six. 

Q It mig ·ht just as ,vell have been five or 
six. A Yes. 

Q And in all probability, based upon your ob-
30 servation of that man, it did have the appear-

ance that it occurred five or six hours before he 
had seen you f A Yes, sir. 

Cross exa1n-ination by Mr. Harley. 

Q It might have occurred at lunch hour~ 
might have occurred between twelve and 011e 1 A 
From the history. 

Q You saw l1im at 8 o'clock, and it might 
have occurred at lunch l1our? A It might have 

-40 occurred then, yes. 



63 

Dr. H eriry Gree1istein, cross. 

Q You are a practicing physician of the State 
of Nevv York1 A Yes, sir. 

Q An-d do you kno,v that it is the duty of 
every physician who has a case whieh results in 
death from traum.atic injury to make a report, 
doctor 1 A Yes, sir. 

10 Q Were you the atte11ding physician at the 
time the gentleman died? A No, sir, not at the 
time of his death. 

Q Do yTou know wl10 the reports are made to 
when the death results from traumatic injury1 A 
Our reports in N e,v York, no matter what the in-
jury is, is reported to the Department of Health 
on a death certificate. 

Q Is there a special report to the medical ex-
aminer where death is the result of traumatic in-
jury1 A If there is any suspicion, we notify the 20 

department and ask the department what to do. 

Mr. Harley: I would like to offer at this 
time an exemplified copy from N e,v York 
City of the death certifieate. 

Mr. Tartalsky: I object. I am not ob·-
jecting to the form, but I am objecting · 011 
the ground tl1at it is not an accurate record 
of the ma11's death because the physician who 
operated testified tl1at it was11't; further, on 30 

the ground tl1at this appears to be a tra11-
s-cript of a record of a man ,vho is an arcl1i-
tect. This man is not an architect. The evi-
dence was that lie was a harness-maker, and 
it was so testified; further, the cause of deatl1 
is not the cause as given by the doctor who 
treated him; further, it is made by some 
doctor J. F.- I can't read the name-Wil-
liams-F. S. Williams, and he was not the 
man ,vho operated on the deceased. 4-0 
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Dr. James Ewi11.g, direct .. 

. ., 

Mr. Harley: It is exemplified, and of 
eourse the Court is entitled to take it for 
what it is worth. / 

The Court: I shall allow it, but of course 
you have a right to put in such evidence as 
to meet that. 

(Death certificate marked Exhibit R. 1.) 

RESPONDENT'S CASE. 

DR. JAMES EWING, sworn on behalf of the re-
spondent. 

Direct exa.mination by Mr. Harley. 

Q Where do you reside, doctor 1 A 103 
East 29th street, New York City. 

Q Are you a practicing physician 1 A No. 
I am a pathologist. 

Q You are licensed to practice medicine¥ A 
Yes. 

Q How long have you been licensed to prac-
tice, doctor 1 A Sinee 1891, thirty-five years. 

Q And at the present time are you specializ-
3 0 ing in any particular bTanch of · medicine 01 A I 

am professor of pathology at Cornell Medical 
School and director of cancer research at the 
Memorial Hospital in New York. 

Q Have you written any textbooks on the 
subject of cancer 1 A Yes, sir, entitled: '' N eo-
plastic Diseases' '-a Treatise on tumors. 

Q Is that volume used in medical universities 
and medical colleges in the United States 1 A 
Yes. 

Q And in a11y other country 1 A Yes. 
Q In Great Britain 1 A Yes. 

.; 
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Dr. James Ewin .g, direct. 

Q. How long have you been specializing in 
this particular bra11ch of medicine, doc.tor? A 
T,venty-five years. 

Q Assuming, doctor, that on August 4, 1925, 
a man in g·ood health showed evidence of a small 
wound in the umbillicus which had evidently been 10 made by a small, sharp instrument penetrating 
the skin and fascia of the umbillicus, and that 
on September 12, 1925, five weeks and four days 
later, he ,vent to a physician who examined him 
and found a mass i11 practically the middle of 
the umbillic11s; that said physician preseribed 
medicine for his stomach, put him on a rigid diet 
and ordered bowl irrigation to relieve the pai11; 
that as the result of the afore said treatment tl1ere 
vvas 110 relief of pain; that 011 September 24, 1925, 
he ,vas operated on by a surgeon at St. Francis' 2·0 
Hospital for a ca11cer of the umbillicus, which was 
excised; that there were numerous nodules in the 
omentum an•d also a gro,vth in the gall bladder, 
and the grovvth in the gall bladder was excised 
during this operation; that the man died on Oc-
tober 1, 1925. Assuming those facts, doctor, can 
you say ,vith reasonable probability whether or 
not the cancer of the umbillicus and the ca11eer 
of tl1e gall bladder ,vere caused by the wound in 
the umbillicus vvhich was- 30 

Mr. Tart.alsky: I object to that questio11 
on the ground that it does not place all of 
the facts embraced in the evidence before tl1e 
doctor. · I have no objection to placing tl1e 
l1ypothetical question before the doctor if it 
embraces all the facts. First, it doesn't 
state that the first doctor wl10 examined him 
011 the first day he suffered tl1e injury f o"und 
no mass at the umbillicus; second, it doesn't 4 0 
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Dr. James Ewi11g, direct. 

state that the second physician, six weeks 
after, discovered the mass and diagnosed it 
as primary cancer of the umbillicus; thir d, 
it doesn't the surg ·eon who op-
erated on him made an examination and veri-
fied that diagnosis, and that then, up on 

10 operating, he discovered the condition. 
J\fr. Harley: I would be glad to inclu de 

that. 

Q You have in mi11d the statement of Mr. 
Tartalsky1 A Yes, I can answer that. 

Q Your answer is that you can testify with 
reasonable probability based upon that 1 A I 
have given that ans,ver. 

Q Well, doctor, in your opinio11, as an expe rt, 
20 could the wound referred to in the hypothetic al 

question have caused the cancer ref erred to in 
the hypothetical questio111 A It could not. 

Q Why not 1 A I have studied this case 
carefully, naturally, before coming here, and 
weighed the evidence from a medical standpoi nt, 
and now I believe-the main reason for my 
opinion is the time is too short. It is about 
from-the dates were-the date of the wound, Au-

30 gust 4, 1925; the date of his death, October 1, 
1925-too short. Assuming that the ,vound did 
produce cancer of the um·billicus, it could not have 
reached the stage that was found at the operati on 
in that period-entirely contrary to all that we 
know about the possible progTess of a carcinom a 
of the umbillicus. The second reason is the 
anatomy of the disease. 

Q Where did you get tl1at statement as to 
the anatomy, from the death record 1 A No, 
from the copy of the surgeon. He discovered a 

40 cancerous mass in the region of the umbillic us, 
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Dr. Jam.es Ewi1i-g, direct . 

he describes the carcinoma i11 the omentum, _and 
a cancer · mass in the g·all bladder for which 
he excised the g·all bladder. N o,v, that is not 
the eourse of cancer of the umbillicus if the 
needle caused the wound in the umbillieus. It 
would be a localized process, which would spread 
on th e skin an-d umbillicus. Whereas this is a. 
deep type. It l1as grown deep into the abdomen, 
and extended over the omentum and extended into 
the gall bladder. That is not the appearance or 
the effects of a carcinoma primary in the skin 
of the umbilli cus. This point that I am just mak -
ing is 011e that I believe is sound argument, but 
I don 't feel that it is as certain as the first. point 
made . Then, it is possible that he had a very u11-
usl1al type of carcinoma of the umbillicus which 
did wholl}r different things than those that we 
know this type of disease to do, and that possi -
bility I cannot eliminate, although I tl1ink it is 
so improbable as to be a11 unreasonable assump -
tion. N o,v, the third reason is from the descrip -
tion of the surgeon. This condition appears to 
me to indicate very clearly that the man had a 
prim ar y carcinoma of the gall bladder and it ex-
tende d over the broad rou11d lig·aments of the 
liver to the umbillicus an•d over the omentum as 
descr ibed. It is the con1mon type of carcinoma, 
and while extensions to the 11avel are not ver v ., 

common with gall bladder carcinoma, they do 
occur. I have seen them. Therefore, for thes e 
three r easons I conclude that the vvound de-
scrib ed did 11ot and could not be the c.ause of th e 
condition deseribed. Of course, the imme-diat e 
cause of the man's death was the operation, but 
he had a disease which was in its terminal stages, 
vvhicl1 vvould have probably caused his death very 
soon vvithout the operation. 

10 
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Dr. James · Ew ·ing, cross. 

Cross examination by Mr. Tartalsky. 

Q Well, doctor, you mean that if he had this 
disease, that this /4ound would aggravate and 
advance the death t 

10 Mr. Harley: Just a moment, •doctor. I 
object to that question on the gTound that 
there is no evidence here of a primary con-
dition. The testimony is that he was in 
good health. 

Mr. Tartalsky: Question ,vithdrawn. 

Q Doctor, after all, it is a matter of opinion, 
isn't it, as to the -existence of the carcinoma in 
this particular man 1 In other words, you are 

20 stating your opinion from the facts that you 
read 1 A Not .as to the existence of this con-
dition, no. That is a m.atter, I should say, of 
obvious fact. 

Q But as to the cause of it t In other words, 
you are stating your opinion that the ,vound 
,,Tas not the cause of the primary carcinoma f A 
Yes. 

Q1 And, of course, that is all you eould give us, 
that is, your opinion based upon the testimony in 

30 this case that you read t A Yes, b•ut, of 
course, that opinion was naturally based upon ex-
perience with the disease first hand, an•d litera-
ture. It is not a decision which I arrived at by-

Q In other words, doctor, you would consider 
then, if it ,vere a fact, a usual case 1 A If 
,vhat were a fact t 

Q If the primary carcinoma of the umbillicus 
was caused by a wound suffered on August 4th, 
and the death was eaused by a primary carcinoma 
of the umbillicus, caused by a penetrating wound, 

40 follo,ved by a second gTowth i11 the gall bladder, 
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you would consider that a usual case, wouldn't 
you, doctor f A I would consider it one of the 
mysteries of medieal literature. 

Q Would it interest you to know, doctor, 
that that is just what the surg ,eon who operated 
did consider it f A I read his statement and 
,vas very much amazed to learn tl1at such an 
opinion could be reaehed by any m.an carrying a 
medical degree. 

Q You don't kno,v Dr. Coughlan 1 A I do 
not. · 

Q A11d you don't k11ow Dr. Von Roeder f A 
I do not. 

Q Now, doctor, from the knowledg ·e of cancer 
as it exists today, it is a fact, isn't it, that most 
cancers are ca used by trauma f A No, it isn't 
a fact. 

Q Well, do traumas cause cancers 1 A 
Rarely, might be a c:ause of sarcoma. 

Q For instance, a blo,v to a man would pro-
duce cancer-

Mr. Harley: I object. There is no 
de11ce of a blow in this case. 

l\fre Tartalsky: Question ,vithdra,vn. 

• ev1-

10 

20 

Q It is possible, is11 't it, doc.tor, and probable, 30 
that traumas do produce cancer, or the primary 
conditio11 of caneer 1 

Mr. Ha.rley: I object to that, if the Court 
please. What kind of trauma 1 We are 
trying the case upon the 11eedle. Let him 
ask him in this particular case-could it oc-
cur that "ray f 

The Court : Q,uestion allowed. 
Mr. Harle~y: Exception. 4 0 
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Q Doctor, your :first reason for disagreeing 
with the diagnosis of the various doctors in this 
-ca.se is that in your opinio11 the time was too 
short? A Yes, that's the main reason. 

Q Now, doctor, suppose-and that, too, is 
your opinion, isn't it, doctor 1 A Surely. 

10 Q Doctor, suppose that a man in good health 
came to your offiee-had never complained of 
pain in the umbillicus-c .ame to your office and 
told you that he came from his work, a.nd that 
during the .day he suffered a penetrating wound 
in the umbillicus with a needle, and that at that 
time there ,vas no mass i~ the navel or umbilli-
cus, and six \Veeks after, or approximately six 
weeks after, the prese11ce of a mass in this very 
place is found. What inf ere11ce ,vould you draw 

20 from that1 A I would look first for inflamma-
tory reaction following a wound, but I v\7ould be 
very loath to consider that trauma process l1ad 
followed this within six weeks after the needle 
puncture. 

Q Well, doctor, if there was no mass there 
shortly or immediately after the happening· of the 
injury and there "ras a mass there six weeks 
after, and the man ha •d been in good health, what 
possible inference would any reasonable man 

30 draw from that, except that it developed within 
tl1e six weeks 1 A The only reasonable inf er-
ence for a doctor to draw was that something 
had happened, the nature of which he didn't 
understand, and ,vhieh was, in th.is case, disclosed 
by the operation. 

40 

Q But ,ve haven't yet come to the operation, 
doctor. Until that time before the operation, 
what inference v\7ould you draw1 A I repeat, I 
would draw the inference that something had 
happened the nature of whicl1 I could not deter-

• mine. 
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Q If the man told you that it had happened as 
the result of the penetration of the needle, 
wouldn't that help bring about that condition 1 
A Certainly 11ot. 

Q Well, what could have brought about that 
condition, if the mass wasn't there and there . was 
no penetration there1 What could have b.rought lO 
tha t condition a.bout except the injury1 A Why, 
,ve know ,vhat brought it about. We kno,v that 
the man suffered from a carcinoma of the abdo-
me11 and ·gall bladder which extended along the 
round ligament of the umbillicus. 

Q You say you are now in a better position 
than the ma11 who examined him because the ma11 
wasn't operated on- A I have answered that 
as far as I am able, tl1at I ,vould dra,v the con-
clusion that something had happened, the nature 20 
of which I could not understand as a physician. 

Q I vvill read this testimony of Dr. Von Roe-
der. Youdon'tknowhim,doctor~ A No. 

Q He vvas a man who was a ph)TSician for 
twenty-six years and he vvas a graduate of Cor-
nell. He vvas con11ected with St. Francis' Hos-
pita l-he taug ·ht there. This was his evidence: 
He said: '' On September 12th, late Saturday 
afte rnoon or evening, he' '-he, ref erring to the 
deceased-'' came to my office complaining of 3 O 
very severe pain in the middle of his abdomen 
and g·ave the l1istory of havir1g received an in -
jury there while repairing collars, a large needle 
he was t1sing penetrating his abdomen. He g·ave 
the history that he had seen other doctors but 
they couldn't give him any relief and some pa -
tient of mi11e ref erred him to me. I examined 
him carefully and found that he had a mass in 
pract ically the middle of the abdomen and the 
umbillicus. I told him at tl1e time tl1e only cur e 4 o 
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for him would be operation, prescribed medicine 
for l1is stomach, put him on a rigid diet, and 
ordered bowel irrig·ations to relieve the pain. He 
came back on the and there was no 
relief of the pain from the treatment I had given 
him, and the strict diet I had put him on and the 

10 bowel irrigation, so I told him again he had a 
large mass there would have to be removed and 
the only thing to do would be to be operated on. 
He came back o•n the twe-nty-first and I sent him ., 

with a diag ·nosis of cancer for an operation.'' Do 
you disagree with that doctor's conclusions up 
to that point 1 A No. He felt the solid mass 
there and he drew the correct conclusion that 

I 

there was a cancer there. 
Q, I asked him : ''What ,vas your diag·nosis . 

20 that this mass came from 1 '' Answer: '' He has 
this mass there, which from these symptoms and 
all made me make a diagnosis of cancer.'' You 
agree with that 1 A Probable diagnosis, yes. 

Q '' From his history that he gave you 1 '' 
Answer: '' From the trauma, that certainly had 
started it.'' Do you disagTee with that 1 A 
Most surely. 

Q I11 other words, you are believing your 
opinion as against this g·entleman's opinion, who 

30 was the man who treated him and examined his 
anatomy1 A Yes. 

Q, Medicine is not an exact science, is it, doc-
tor 1 A In some respects it is pretty exact, and 
in others it is not. 

Q Don't conditions vary with the particular 
individual who is bei11g examined and treated 1 
A Yes. 

Q And doesn't it larg ·ely depend upon the 
good judgment of the man vvho is treating him 

40 and to ,vhom he comes for relief, who should 
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after his years of experience have the ability to 
properly diagnose his disease 1 

Mr. Harley: I object to the last part witl1 
regard to the doctor's ability. I certainly do 
think that is a matter whieh tl1is Court would 
not care to pass upon. Therefore, I object 10 
to it. 

The Court : You mean as to the years of 
experience f 

Mr. Tartalsky: I will withdravv tl1at part 
of it. 

The Court: Reeonstruct the question. 

Q Doesn't the particular diagnosis of a par-
ticular condition of ·a particular individual largely 
depend on the opportunities which the particular 20 
doctor has to make a diagnosis? A Each di-
agnosis tl1at a doctor makes depends on that, 
yes, and knowing the condition which he is at-
tempting to diagnose. He ma~y be wrong. In 
this case the doctor was wrong. He thought he 
had a primary carcinoma in the umbillicus-a 
very natural error-proved to be wrong by tl1e 
observation of your surgeon. 

Q You have made errors, too, haven't you? 
A Oh, yes, but not as g-rave a one as that. . 30 

Q Doctor, would you come into court with a 
man not confronting you and charge that tvvo 
doctors, one who had bee11 practicing for twenty-
six years and the other doctor who had been prac-
ticing for fourteen years, made a vvrong diag ·nosis 
of a particular man whom you never saw? 

Mr. Harley: I object to that question on 
the ground that the witness is asked to re-
flect upon the testimony of other " 7itnesses. 4 0 
It is immaterial and incompetent. 
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The Gourt: Objection sustained. 
1v!r. Harley: I move that it be stricke n 

out. / 

Q Under ordinary eircumstanees, doctor, 
shouldn't the practicing physician who is examin -

10 ing a particular perso11 be in a position to bette r 
diagnose his conditior1 that one who never saw 
him and ,vho answers a hypothetical question 1 

Mr. Harley: I object to that, unless it is 
confined to this particular case. 

Mr. Tartalsky: I withdraw the questio n. 
I 

Q In other words, doctor, you have given us 
3rour opinion, in which you might be rig·ht, and 

20 you disagree from the conclusions of the d.oetors 
"1hieh you have read, 

Mr. Harley: I object to that on the same 
grounds as stated before, that the witness is 
asked to reflect upon the testimony of other 
witnesses in this case. 

lVIr, Tartalsky: Question ,vithdraw1J. 

Q After all, in the final analysis, all you have 
done is given us your opinion from the readin g 

3 O of the testimony in the case and the hypotheti cal 
. question asked you 1 A Yes. 

By Mr. Harley. 

Q Mr. Tartalsky read to you from the rec ord 
of Dr. Von Roeder. Dr. Von Roeder testified be-
fore on page twenty as follows : '' Do they ·come'' 
-meaning cancers-'' from abrasions or pun c-
tures 1'' Answer: '' Plain abrasion or punctu re, 
no.'' Is that correct testimony1 A That is held 

40 by many pathologists. 
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Q And you agree with Dr. Von Roeder in 
that respect 1 A Yes. 

By Mr. Tartalslcy. 

Q Do you also agree with this made by the 
same doc.tor: Questio11: ''You said that it 
could11 't come from a puncture or an abrasion of 
the skin tissue 1 '' Answer: ''Yes~ but this is . 
more than that, the man had to conti11ue ,vork: 
and the consta11t irritation of l1is workin .g·, rn·ess-
ing on that, is enoug·h to cause it. That is tl1e 
pr imary exciting cause of it.'' 

• Mr. Harley: I object to that, berause it 
,vas objected to in the record, a11d s11stained 
at th.at time. 

Q Do you agTee with that answer, doctor1 A 
I followed that part of Dr. Von Roeder's testi-
mony, and apparently the doctor has in mi11(l 
that constant rubbing of the abdomen togetht~r 
with this puncture might have been more ineffec-
tive than a puncture ,vould alone. While I think 
there is sometl1ing in that-consta11t irritation is 

10 

20 

the type of trauma which gen_erally produces 
cancer-if it does at all-the whole point is that 
" 7hen the constant irritation lasted only a few 3 0 
,Yeeks, it is imr)ossible to attribute to it an~v in-
fectio11 in tl1at period. The irritation that pro-
duces cancer lasts for months and years-pipe 
smoker's cancer of the lip-I don't thi11k the 
constant irritatio11 for a few week~s should l1ave 
ren dered that 11eedle puncture any more infective 
tha n if the man had been engaged in any other 
occupation. The time is too short. 

Q In other words, you agree with the doctor 
in one part, but disagree as to the otl1er 1 A In 4 0 
prin cipal. 
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Q In principal, yet you disag-ree with this doc-
tor when he says on the same page : Q·uestion: 
'' The primary cause, you say, was this punc-
ture f '' Answer: '' N o,7the injury.'' Do you dis-
agree with that1 A I do11't understand that. 

Q· The question to tl1e doctor was-the same 
doctor: '' Tl1e primary ea use, you say, was this 
puncture f'' Ansvver-he said: ''No, the injury.'' 
Do you disagree with him as to the primary 
cause of the injury f A. I don't understand what 
he was drivi11g at, because the injury constitutes 
the puncture a11d the puncture was the injury-
a very fine point there. 

Q When he says : '' The primary ca:use'' we 
must read into there: '' The primary ea use of the 
cancer.'' In other words-in effect, what the 

20 doctor said-the question asked of him was: '' The 
p-rimary cause of the cancer, you say, was this 
puncture f '' and the answer was : '' The injury.'' 
A Well, I disagree with him in the assumption 
that this needle caused that cancer in the um-
billicus. 

Q And when he was ask:ed again: '' Did you 
say it was or it might be f'' He said: '' It was 
the injury, yes, sir.'' You disagree with him there, 

30 too, doctor? A Absolutely. 

By Mr. llarley. 

Q From your experience, doctor, what do you 
say was the cause of the cancer in the gall bladder 
in this case 1 

Mr. Tartalsl{y: Just a min11te. The ques-
tion is quite objectionable. 

Mr. Harley-As described in the testimony 
40 " 7hich the doctor has just read. 
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A There is no obvious cause for the cancer of 
the gall bladder stated. The most common cause 
is gall stones-the chronic inflammation of the 
gall bladder that goes with it. The gall stones 
may be very small and numerous or there may 
be large gall stones. The greater portion of gall 
bladder cancer is associated with gall stones. I l 0 
,vould like to explain why this cancer of the 
umbillieus could come from a primary cancer of 
the gall bladder-

·Q I will ask that question. How, in your 
opinion, could the cancer of the umbillicus come 
fro1n a primary condition of cancer in the gall 
bladder~ 

Mr. Tartalsky-I object to that on the 
ground that there is no evidence of a p-ri-
mary condition of cancer in the gall bladder. 

Q Well, from a cancer of the gall bladder. We 
,vill leave the word ''primary'' out. A By 
:passing around the lymphatic and the round liga-
ment of the li·ver to the ligan1ents which are the 
remains of the old fetal connections. Cancer 
of the gall bladder and ston1ach not infrequently 
travel along these o1d structures and appear at 
the navel. Now, I volunteered this point because 
it has been discussed in the evidence which I 
have read before. 

By Mr. Tartalsky. 

Q Doctor, do I understand that you do not 
practice medicine f A I am not in the ordi11ary 
sense a practitioner of medicine. I am a teacher. 
I make diagnoses. I see .a great many opera-
tions at the Cornell hospital and other places. 

20 

30 

-10 
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Q How long is it that you arc out of prac-
tice? A I never engaged in the office practice 
of medicine. I have been a laboratory man all 
my life. 

Q Now, doctor, irritation does cau e cancer, 
does it not 1 A Yes. 

10 Q And do you lmow of a case where a man 
working as a harness maker- ·well, would irri-
tation alone ca use cancer? A ·well, irritation 
alone is the one factor in the production of cer-
tain cancers that we can put our finger on. 
Others come along and think there is a parasite 
comes in there. 

Q How about occupational cancer, is there 
such a thingf A Oh, yes. 

20 Mr. Harley: I object to it. There is no 
evidence in this case of occupational cancer, 
or any claim of occupational cancer. 

Mr. Tartalsky: The evidence at page 21. 
Question by Mr. Harley: '' Then the pierc-
ing of the skin by the needle ·would not cause 
it?" Answer: "If there was no other irri-
tation.'' Question: '' Then it would be due to 
the occupation?'' Answer: '' The occupation, 
occupation cancer, if you want to put it that 

30 way." 
Mr. Harley: There is no claim in the pe-

tition, however, and I object to it. 
Mr. Tartalsky: "\Ye claimed sufficiently in 

the petition to put you on notice. 
Mr. Harley: There is no claim in there 

about irritation. 
~fr. Tartalsky: I concede that. I state<l 

in the petition to the best of my ability at 
that time, and certainly there was no sur-

4 0 prise. There is the evidence right here. 
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They know his business. They know what he 
was doing. They know when he died. 

The Court: I allow the question. 
Mr. Harley: Exception. 

Q In your experience, doctor, do you know 
of harness markers getting cancer because of 1 O 
the work and irritation that they do¥ A Never 
saw one. 

Q I am now judging from your lmowledge of 
the subject. A I could imagine that it might. 

Q An<l it coul<l be produced by irritation 1 A 
Constant irritation over months and years. 

Q And if this man worked for several yea rs 
a1. the plant of the defendant as harness maker, 
and then one day he suffered an injury, and then 
sub. equently this mass occurred and was found 20 
six weeks after, is it probable, in your opinion, 
that that could be called, as Dr. Von Roeder says, 
".\n occupation cancer, if you want to put it that 
way "-caused by the penetration of the needle 
and the irritation¥ A In theory it is possible 
but it does not agree with the facts. lt all de-
pends upon what kind or type is produced-a 
skin cancer! Yes. 

By Mr. Ilarley. 

Q This wasn't a skin cancer in this case, was 
it, doctod A Not in my opinion, but you 
haven't a microscopic examination to make that 
absolutely certain, but there is no indication in 
the history that it was a skin cancer. There i::; 
every indication that it was a deep cancer. 

Q Then, in your opinion, doctor, this would 
be a deep-seated cancer and not an occupational 
cancer or skin cancer 1 A Yes. 

30 

40 
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REBUTTAL. 

FREDERICK WILHELMI, already sworn, re-
called. / 

Direct exam.ina.tion . by Mr. Tartalsky. 

Q Frederick, you testified that you went afte r 
your father's tools at the American Express 
Company f A Yes. 

Q You got the tools, did11 't you f A Yes. 
Q And what were some of the tools you found 

in the bag at the factory of the defendant 1 

Mr. Harley: I object to that question on 
the ground that it is immaterial, irrelevant 
and incompetent. It doesn't make any dif-
ference what the tools were. 

The Court: I will allow it subject to its 
.being connected up. I don.'t know what he 
has in mind. 

Q Just tell us some. A Awls, a small ham-
mer-needles. 

Q And did you take that bag home with you? 
A We have it home. 

30 
Q Who gave you this bagf A His fellow-

worker. 

40 

Q It was Mr. Straub -t A Mr. Straub. 

Cross exa:min,a.tion by Mr. Harley. 

Q You say you have the bag home f A Cor-
rect. 

Q Did you b,ring it with you here today1 A 
No, I did not. 
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HENRIETTA WILHELMI, already sworn, re-
called. 

Direct exam1ination , by Mr. Tartalsky. 

1Q1 Mrs. Wilhelmi, what time did your hus-
band . come from his work on August 4th, the day 10 
of the accident 1 A Well, he didn't come home 
-right after supper, about eight o'clock. 

·Q· What time of the day did he, come home , 
from his work on the day of the accident 1 A 
When he left home~ 

Q1 What time did he come from his work1 A, 
(No answer.) 

By the Cou,rt. 

Q What time did he get home1 A About 2 0 
eight o'clock. 

By Mr. Ta,rtalsky. 

Q Didn't he go to the doctor--

Mr. Harley: I object to that. 

Q He went to ,vork 011 August 4th, did11't he1 
A Yes. 

30 
Q What time of the day did he go to work~ 

What tin1e in the morning did lie leave 1 11. I-Ic 
left six o'clock. 

Q In the morning 1 A Yes. 
Q vVhat were his working hours 1 A Well, 

I-
. Q How many hours a day did he work~ A 

Eig·ht. 
Q What time did l1e come home every night, 

about what time~ A Six. 40 
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Q Did he come home at the same time on th e 
day of the accident f A No, he went to th e 
doctor first. 

/ 
Mr. Harley: I object to that and ask tha t 

it be stricken out, that he went to the docto r. 
How can this witness know that he went t o 
the doctort 

The Court: Strike it out. It is not r e-
• spons1ve. 

Mr. Tartalsky: I think: she said he came 
home and then went to the doctor: ''No w, 
on Aug11st 4, 1925, did he come home in the 
evening 1 '' Answer : ''Yes, he came , home in 
the evening and he complained-'' Qiuestio n: 
''Just answer the question, when he came 
home was there anybody thBre besides you 1 '' 
Answer : ''Yes, n1y children.'' Qiuestion: 
'' How many children have you f '' Answ er: 
''Two.'' ·Question: '' That night did he go 
anywhere?'' Answer: '' Yes, he went to a 
doctor.'' Q·uestion: ''What doctor?'' An-
swer : '' Doctor Greenstein.'' 

Q Now, you mean to say-did he come home 
from his work and g-o to the doctor, or, so far as 

30 you know, did he go to the doctor before he came 
home? A Yes, that's what I mean. 

40 

Q When he came home he had been to the 
doctor? A Yes. 

Q And he came home about eight o'clock1 A 
Yes. 

Q And l1is working hours were until six, you 
say1 A Yes. 

No cross examination. 
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C erti fie at es. 

I HEREBY CERTIFY that the foregoing is a true 
and aecurate transcript of the above-entitled 
n1atter as taken stenographically by me at the 
time, place and date hereinbef ore set forth. 

PETE ·R O 'BYRNE. 

I, W. E. STUBBS, Secretary of the N. J. Work-
men' s Compensa _tion Bureau, hereby attest the 
auth enticity of the signature of Peter O 'Byrne, 
and that he, as the court _ stenographer in this 
case, is tl1e proper o_ne to certify as to the 
trans cript of the testimony. 

W. E. STUBBS . 

We hereby stip,ulate that the foregoing is an 
accura te transcript of the testimo11y in this 
cause and consent to the filing of the same with -
out fu rtl1er certification. · 

0 'BRIEN & TARTALSKY, 
Attorneys for the Petitioner-Appellant . 

DA w ·soN, HARLEY, cox & w ALBURG, 
Attorneys for Defendant-Respondent. 

Filed Clerk's Office 
Mar. 14, 1927 
Hudso n County, N. J . 

JOHN J . McGovER -N, 

Clerk. 
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Findirig of Facts arid Determination. 

NEW JER ,SEY DEPARTMENT OF LABOR 

WORKMEN' 1S COMPENSATION 
BUJEAU. 

Finding of Facts and Determination. 

ffENRIET 'TA w·ILHELMI, 

Petition ,er, 

vs 
AMERICAN RAILWAY EXPRESS 

Co., 
Respondenl. 

On Petition 
for Compen .-
sation. 

' 

The above matter coming on for hearing and 
20 having been submitted to me for decision, I 

hereby find and determine as follows: 

1. That this is a proceeding brought by Hen-
rietta Wilhelmi, wife of Frederick Wilhelmi, de-
ceased, and against the a.bove-named American 
Railway Express Company, under an act entitled 
'' An Act prescribing the liability of an employer 
to make eompensation for injuries received by 
an employee in the course of employment, estab-

30 lishing an elective schedule of compensation and 
regulating the procedure for the determination 
of liability and compensation thereunder,'' ap-
proved April 4, 1911, a11d the acts amendatory 
thereof and st1p-plemental thereto; that a peti-
tion was filed with the Workmen's Comp,ensa-
tion Bureau on January 5-, 1926, and that a c.opy 
of said petition was duly served upon the re-
spondent; that answer was filed with the said 
bureau in due tin1e and that due notice of hear-
ing of said petition and answer was given to 

40 the respondent; that the case came on for hear-
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ing on November 19, 1926, which hearing was , 
continued on December 15, 1926, at which hear-
ing the introduction of evidence on behalf of 

• both parties was conclude,d, said hearing having· 
been held in the presence of Samuel Tartalsky, 
of O'Brien and Tartalsky, for the petitioner, 
and William B. Harley, of Dawson, Harley, Cox 10 
and Wal burg, for the respo _ndent. 

2. That petitioner was employed by the re• 
spondent as harness maker on December 9, 1918, 
and that he continued in such employment until 
September ·16, 1925. 

3. That there is no legal evidence of an acci-
dent arising out of · and in the course of de-
,cedent 's employment and there is no evidence 
from which it may be assumed that there was an 
accident from the eal1se alleged by petitioner 2 0 
rather than from some other cause. 

It is, therefore, on this 23rd day of F'ebruary, 
nineteen h11ndred and twe11ty-seven, 

ORDERED, that judgment final. be entered in 
favor of the respondent and ag:ainst the peti-
tioner. 

(Signed) CHARLES E·. CORBIN, 
Deputy Commission .er. 

I, W. E. STUBBS, Deput-y Commissioner nnd 
Secretary of the Workmen's Compensation 
Bureau, hereby certify the fore going to be a 
true copy of the finding of facts and determina-
tion in this ca use. 

W. E. STUBBS. 

Filed, Clerk's Office, March 14, 
1927, Hudson County, N. J. 

'-TORN J. McGOVERN, 
Clerk. 

30 
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NOTICE OF APPEAL. 

NEW JER .SEY DEPARTMENT OF LAB OR, 
WOR 1KMEN'S ~OMPENSATION 

BUR .EAU. 

HENRIETTA WILHELMI, 
Petition .er, 

vs 
AMERICAN RAILWAY EX p RE s s 

Co., 
Resp on.dent. 

Notice of 
Ap ·peal . 

To the Secretary of the Workmen's Compe nsa-
tion Bureau, the County Clerk of Hud son 
County, Dawson, Harley, Cox & Walbu rg, 
attorneys for respondent, or to wl1om it may 
concern: 

PLEASE TAKE NoTICE, that the petitioner he r eby 
appeals to the Court of Common Pleas in an'd 
for the County of Hudson from the determ ina-
tion · of the Workmen's Compensation Bu reau, 
made in the above-entitled matter on the 23rd 
day of February, 1927, ordering that judgm ent 

80 final be entered in favor of the respondent and 
against the petitioner. 

Dated, February 26-, 1927. 
Respectfully, 

O'BRIEN & TARTALSKY, 
Attorneys for Petitioner-Appella nt. 

Filed, Clerk's Office, F 'ebruary 
28, 1927, Hudson County, 
N. J. 

JOHN J. McGovERN, 
40 Clerk . 
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Order. 

HUDSON COUNTY COURT OF COMMON 
PLEAS. 

H ENRIETTA WILHELMI, 

Petitioner-A ppellan.t, 

vs. 
AM ERICAN RAILWAY EXPRESS ·Co., 

Respondenl-Appellee. 

On, Ap ·pea.Z 
from 
Workm.en,'s 
Com.pen .-
sation . 
Burea1,,1; .. 
Order. 

Ap,plieation having · been made by O'Brien & 
Tar talsky, attorneys for petitioner-appellant, for 
an order fixing a time and place for the hearing 
of the appeal in the above-entitled matter; 

It is on this 16th day of March, 1927, ORDERED, 

10 

tha t the hearing and argument on the appeal in 20 
the above matter be had before such judge as 
shall be holding court in the Hudson County 
Court of Common Pleas, at the Court House, 
Newark avenue, Jersey City, New Jersey, on the 
5th day of April, 1927, at ten o'clock in the fore-
noon or as soon thereafter as counsel can be 
hear d. 

DANIEL O'REGAN, 
· Judge. 

30 
We consent to the entry of the f oregning 

order . 
DA ,vsoN, HARLEY, cox & w ALBURG, 

Filed ()lerk 's Office 
Apr il 5, 1927 
Huds on County, N. J. 

Attorneys for Appellee. 

JOHN J. McGovER~, 
Clerk. 

40 
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Order. 

HUJ)SON COUNTY COURT OF COMMON 
PLEAS. 

HENRIETTJ\. WILHELMI, 

Petitioner-Appellant, 

vs. 
AMERICAN R .AILWAY ExPREss ·Co., 

Respondent-Appellee. 

On. Ap ·p-eal 
from 
Workmen's 
Com.pen-
sation 
Bu -reau .. 
Order. 

The hearing in the above-entitled matter hav-
ing b-een fixed for April 5, 1927, and the Court 
having been u11able to dispose of the s3ime, it is 
hereby 0RD·ERED that the hearing and a.rg·ument 
on the appeal in the above matter take place at 

20 the Hudson Cou11ty Court of Common Pleas at 
the Court House, Newark avenue, Jersey City, 
N. J., on the 17th ·day of May, 1927, at ten 
o'clock i11 the forenoon, or as soon thereafter as 
counsel can be heard. 

Filed Clerk's Office 
April 5, 1927 
Hudson County, N. J. 

30 JoHN J. McGOVERN, 

Clerk:. 

40 

DANIEL O 'REGAN. 
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Fin ,ding of Fa ,cts and Determi1iation. 

HUDSON COUNTY COURT OF COMMON 
PLEAS. 

HENRIETTA WILHELMI,-

petitioner-Appellant, 

vs. 

AMERICAN RAILWAY EXPRESS Co., 
Responden.t-Appellee. 

On Appeal 
frorn 
Workme11/s 
Compen --
sation 
Bureau,. 

FINT)lNG ()F E1ACTS AND DETER1{INA-
TION. 

The above n1atter con:iing on for l1earing and _ 
having been submitted to me for decision, I 

10 

hereby fir1d and determine as follows: 20 

1. This is a proceeding brought by l{e11rietta 
Wilhelmi, ,vif e of Frederick Wilhelmi, deceased, 
'and against American Rail,vay Express Company 
under an act entitled '' An Act prescribing the 
liability of an employer to make compensation 
for injuries received by an employee i11 the 
course of employment, establishing an elective 
schedule of co1npensation arid regulating pro-
cedure for the determination of liability and. 
compensatio11 thereunder,'' approved April 4th, 3 O 
1911, a11d the acts ame11datory thereof a11d s11p-
ple1nental thereto; that the cause came on for 
hearing on November 19th, 1926, and continued 
and concluded on December 15th, 1926, and tl1at 
on February 23, 1927, said Workmen's Compen-
sation Bureau ordered that judgment final be 
entered in favor of the respondent and agair1st 
the petitioner; that notiee of a,ppeal was filed 
with the Secretary of the Workmen's Compensa-
tion Bureau on tl1e 28th day of February, 1927, 40 
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and with the Cou11ty Clerlr of Hudson County 
on the said 28th day of F ·ebruary, 1927, and that 
within time req11ired by law the said petition er-
a ppellar1t filed with the Clerk of tl1e Court of 
:Common Pleas a transcript of record and test i-
mony in this cause as required by law; that orde r 

10 fixing time and place of hearing of the said ap-
p,eal was made on March 16, 1927; that notice of 
the order fixing time and place for hearing ap ... 
peal was duly served upon respondent-appell ee; 
that the said appeal come on for hearing on the 
17th day of May, 1927, upon the transcript of 
the record and testimony and argument ther eon 
in pursuanee of the statute in such c~se made 
and provided; that said trial of said appeal was 
heard .in the presence of Samuel Tartalsky, E sq., 

20 of the firm of O'Brien & Tartalsky, attorn eys 
for the petitioner-appellant, and William B. I-Iar-
ley, Esq., of the firm of Harley, Cox and Wal-
burg, attorneys for the respondent-appellee , and 
the Court having considered the record and 
testimony and argument, and counsel having 
been heard, I do find and determine : 

1. That the deceased, Frederick Will1elmi, for 
a number of years prior to his death was em-
ployed b·y the respondent as a harness maker and 

30 that he continued in such employment up to the 
16th day of Septe1r1ber, 1925. 

40 

2. That at tl1e time of his injury the said 
Frederick Wilhelmi received as wages the sum 
of thirty-six dollars ($36.00) per week. 

3. That on the 4th day of August, 1925, the 
sai(l Frederick Wilhelmi vvhile in the cours e of 
his employment and engaged in the work of 
harness maker suffered and sustained injurie s to 
the umbillicus as the result of an accident and 
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that the said accident arose out of and in the 
cours e of decedent's employment. 

4. That tl1e respondent herein received notice 
of the said accident. 

5. That as a result of the said accide11t and 
the injuries sustained as a result thereof, the said 
Freder ick Wilhelmi died on the first day of Oc-
tober, 1925. 

6. That the said petitioner is entitled to the 
sum of $150.00 as fu11eral expenses whicl1 has 
11ot been paid by tl1e respondent. 

7. That the petitioner I-Ienrietta ·will1el111i is 
the ,vidow and sole dependent of the said Fred-
erick Wilhel1ni and I find, the ref ore, that the 
petiti oner is entitled to corr1pensation for a 
period of three hundred (300) weeks from ()c-
tober 1, 1925, at the rate of $12.50 per week. 

8. I do hereby allow the petitioner· as costs 
the sum of one hundred and fifty dollars ($150.00) 
for three medical witnesses, viz., Doctors Green-

• 
stein, Von Roeder and Cougl1lan, wl10 testified 
at the hearing before tl1e Workme11's Compensa-
tion Bureau, such medical witnesses havi11g· bee11 
necessa ry for tl1e proper presentation of the 
case. 

9. I fi11d that O 'Brie11 & Tartalsky, attor11eyt, 
for the petitioner, are entitled to the sum of 
$700.00 for fees for services rendered by them i11 
the presentation of this case, which sum may be 
taxed and the costs reeovered against the 
respond ent. 

10. Tl1at petitio11er is entitled to costs in tl1is 
proceeding. 

10 . 

20 

30 

40 
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It is, there£ ore, 011 this 6th day of J a11t1ary, 
1928, on motion of Samuel Tartalsky, of the 
firm of O'Brien & Tartalsky, and in the presence 
of William B. Harley, ££ the firm of Harley, Cox 
& Walburg, attorne-ys for respondent, 

10 0RDiERED, that judgment final be entered in 

20 

30 

40 

favor of the petitioner, Henrietta Wilhelmi, and 
against the respondent, American Railway E·x-
press Com·pany, in the sum of $12.60 for a 
period of 300 weeks from October 1, 1925, to-
gether with $150.00 for funeral expenses; $150.00 
for medical witnesses; and that tl1e respondent 
pay O'Brien and Tartalsky the sum of $700.00 
as counsel fee together with costs. 

DANIEL O'REGAN, 
Judg·e, Hudson County 
Court of Common Pleas. 

Filed Clerk's Office 
January 6, 1928. 
Hudson County, N. J . 

.. 



--r 
I 93 

REAS.ONS. 
Filed January 14~ 1928. 

NEW J .ERSEY SUPRElVIE COURT. 

HE NRIETTA WILHELMI, 

Petitioner-Defendant, 

vs. 
AM ERICAN RAIL w AY EXPRESS 

Co., 
Respondent-P ·rosecutor, 

In Certiorari. 

I· 

' 

On 
Certiorari. 

Reasons. 

The prosecutor presents the following reasons 

10 

for setting · aside the determination and judg- 20 
ment brought before this Honorable Court by 
the writ of certiorari in the above-entitled cause: 

F irst. Because the finding that the petition-
er's decedent sustained an injury as the result 
of an accident arising out of and in the course 
of decedent's employment is unsupported by any 
legal evidence. 

Second. There is no evidence to show that the 
cause from which the petitioner's decedent was 
alleged to have died was the result of a traumatic 
• • lilJUry. 

Third. There is no evidence from which there 
may be assumed an accident from the cause al-
leged by petitioner rather than from some other 
cause. 

J' ., 

30 

4:-0 
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Reasons. 

Fourth. Because the said determination and 
judgment are in divers other respects irregular, 
unjust, illegal and o·pp·r~sive to the prosecutor. 

HARLEY, COX & WALBURG, 
Attorneys for Prosecutor. 

10 Filed January 14, 19'28. 

20 

JAMES F. MINTURN, 
Justice of Supreme Court. 
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J ' OPINION OF SUPREME COURT. 

Filed June 28, 1928. 

NEW JERSEY SUPREME COURT. 
No. 206, May Term, 1928. 

HE NRIETTA WILHEL ,MI, 

Petitioner-Respondent, 

vs. 
AME RICAN RAILWAY EXPRESS 

Co., 
Def enda ,nit-Prosecutor. 

On 
Certiorari. 

10 

Submitted May Term, 1928; decided June 27, 2o 
1928. 

Before Justices Minturn, Black and Campbell. 
For the prosec11tor: Messrs. Harley, Cox and 

Walburg ·. 
For the respondent: Messrs. 0 'Brien and Tar-

talsky . 

Per Curiam -: 
This is a worlrmen's compensation case. The 

certior ari was allowed to review a judgment re- 30 
versing an order made in the Workmen's Com-
pensati on Bureau dismissing the petitioner's peti-
tion. The basis of that order was, as found by the 
Deputy Commissioner, that there was no legal 
evidence of an accident arising out of and in the 
course of decede11t 's employment. The Court of 
Comm,on Pleas of Hudson County found there 
was such evidence. With that finding of fact 
by the Court, we are satisfied. The judgment 
must be affirmed. 40 

. .r ; 
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Opinion of Suprem.e Court. 

The prosecuto ·r ·files four reasons fb·r reversing 
the judgment of the Court of Common Pleas. 
They all may be includjrd . in one, viz : the Court 
of Common Pleas entere .d . judgment without evi-
dence. 

1.0 The controverted question is the finding by 
the Co11rt of Common Pleas, that on the 4th 
day of August, 1925, the p·etitione -r's decedent, 
Frederick Wilhelmi; while in the -course of his 
em·ployment and engag·ed in the work of a 
harness maker, suffered and sustained in.juries 
to the umbillicus, a carcinoma of the umbillicus, 
as the result of an accident, that the said acci-, 
dent arose out of and in the course of decedent's 
employment, as the result thereof, the said · Fred-
erick Wilhelmi died on the 1st day of October, 

20 1925. 

To prove the . case, the ·petitioner relied upon 
the testimony of D-r. Harry Greenstein, record, p. 
22; Dr~ Ludwig R. Von Roeder, record, page 26; 

· Dr. James Coughan, record, page 32. These 
physicians were all consulted for treatment by 
the decedent. Dr. Greenstein on the 4th day of 
August, 1925, the day of the alleged injury .. Dr. 
Von Roeder on September 12, 1925, and Dr. 

30 Coughan on September 23, 1925. The decedent 
died October 1, 1925. The testimony of these 
physicians was comp·etent and legal evidence, 
under the case of Koske v. Delaware &c .• R. R. 
Co., 6 N. J. Adv. R. 844. 

40 

It would ' serve no useful purpose to · review 
the testimony set out in the record. It is rather 
fully · set out in the brief of the respondent. The 
judgment of- the Hudson County Court of Com-
mon Pleas is· affirmea. 

.. 



RULE OF AFFIRMANCE AND 
REMIT TI TUR. 

NEW JERSEY SUPREME COURT. 

HENRIETTA WILHELMI, On 
Certiorari. P etitioner-R esp-ondent, 

vs. 
AMERICAN RAILWAY EXPRESS 

Co., 
Defendant-Prosecutor. 

Rule of 
Affermance 
and Remit-
titur. 

The Court having · inspected the transcript and 
proceedings of the Court of Common Pleas in 

10 

and for the County of Hudson returned with the 
20 certiorari in this cause, and reasons for refusing 

the judgment below, and heard the argument of 
counsel therein and having duly considered the 
same; 

It is ORDERED that the judgment of' the Court of 
Common Pleas in and for the County of Hudson 
be and the same is hereby in all things affirmed 
and the said record remitted to the court below 
to be proceeded with · according to the law and 
practice of said court. 30 

Entered July 23, 1928. 
On motion of 

SAMUEL TARTALSKY, 

Of Counsel. 

40 
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NOTICE OF APPEAL. 
Filed July 26, 1928. 

/ 
NEW JERSEY SUPREME COURT. 

· 10 HENRIETTA WILHEL .MI, 

P etitiqner-Resp-ondent, 

vs. 
AMERICAN RAILWAY EXPRESS 

COMPANY, 

Prosecutor-Appellant. 

On 
Certiorari. 

Notice 
of Appeal. 

To Messrs. 0 'Brien & Tartalsky, attorneys of 
p·eti tioner- respondent. 

SIRS: 

TAKE NoTICE, that the prosecutor-appellant 
appeals to the New Jersey Court of Errors and 
Appeals from the whole of the judgment entered 
i11 this cause. 

Respectfully, 

HARLEY, COX & WALBURG, 
Attorneys of Prosecutor-Appellant. 

· 30 D·ated July 25, 19'28. 
Filed July 26, 1928. 

FRED L. BLOODGOOD, 

Clerk. 

Due service acknowledged this 25th day of 
July, 1928. 

O'BRIEN & TARTALSKY, 
Attorneys of Petitioner-Respondent. 
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GR.OUNDS OF APPEAL. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

HENRIETTA WILHELMI, 

Petitioner-Responde1it, 

vs. 
AMERICAN RAILWAY EXPRESS 

COMPANY, 

Prosecutor-Appellant. 

On 
Certiorari. 

Grounds of 
Appeal. 

To Messrs. 0 'Brien & Tartalsky, attorneys of 
petitioner- respondent. 

SIRS: 

The prosecutor-appellant states the following 
grounds of appeal: 

The Supreme Court of New Jersey erred in 
giving judgment for the petitioner-respondent 
instead of for the prosecutor-appellant for some 
one or more of the grounds of appeal urged in 
the said Supreme Court. 

Dated July 25, 1928. 

10 

20 

Respectfully, 30 

HARLEY, COX & WALBURG, 
Attorneys of Prosecutor-Appellant. 

40 
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Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N . J. 

New Jersey Court of Errors and Appeals 

HENRIETTA WILHELMI, 
Petitioner-Respondent, 

vs. 

AMERICAN RAIL w AY EXPRESS 

COMPANY, 
Resp ,ondent-Ptosecutor. 

On 
Certiorari. 

BRIEF OF APPELLANT. 

This appe~l is from the judgment of· the Su-
preme Court on certiorari affirming the order of 
the Hudson County Court of Common Pleas 
awarding compensation to the petitioner •Under 
the provisions of the Workmen's Compensation 
Act. 

. Statement of the Case. 
The petitioner is the widow of Frederick Wil-

helmi who was employed by the respondent, 
American Railway Express Company, as a har-
ness maker. The petition filed praying for com-
pensation alleges that on August 4, 1925, the oe-
ceased in the course of his employment received 
an injury to the umbilicus from which death re-
sulted on October 1, 1925. 

At the hearing it appeared that there were no 
eye-witnesses to the alleged accident. The peti-
tioner sought to establish that the deceased had 
suffered an accident arising out of and in the 
course of his employment by statements alleged 
to have been made by him to Drs. Greenstein, 
Van Roeder and Coughan. 
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This testimony (Dr. Greenstein, p.p•. 22-2.6; Dr. 
Van Roeder, S. C., pp. 27-28, and Dr. Coughan, 
S. C., p. 33) was received by the Deputy Com .. 
missioner over the objection and exception of the 
respondent (S. C., p. ~' p. 27, p. 33). At the 
conclusion of the first day of the hearing, the 
Deputy Commissioner requested that counsel for 
both parties be prepared at the next trial date to 
argue '' on the question of how far a history 
taken by a doctor for treatment is binding as 
evidence to prove an accident'' ( S. C., p. 58). 

This evidence was offered as part of the his .. 
tory which the decedent gave the doctors at the 
time he first saw each of them. The information 
was elicited from each doctor in the following 

I 

manner: 
'' Dr. Greenstein. 

Q What did he say to you regards to his 
history 1 ( S. C., p. 22, I. 26). 
Dr. Van Roeder. 

Q Did you g·et his history1 A I did, sir. · 
Q. What did he say to you about it t ( S. C., 

p. 27, 11. 18-19 ) . 
Dr. Coughan. 

Q What did he say to you about his his-
tory 1 ' ' ( S. C., p. 3 3, 1. 9 ) . 

In response to these questions, the doctors 
testified that the deceased had told them that on 
August 4, 1925, while working on a harness, a 
needle had penetrated his umbilicus (S. C., p. 23, 
11. 8-13; p. 27, 11. 31-37; p. 33, 11. 18-22). 

The petitioner's case with the exception of the 
above testimony was as follows: 

Decedent was a harness maker in the employ 
of the American Railway Express Company 
(S. C., p. 15, 11. 15-18). He worked eight hours 
a _ day (S. C., p. 81, 1. 38) and usually came home 
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about 6 :00 P. M. (S. C., p. 81, 11. 37-40). Prior to 
August 4, 1925, he was in good health, according 
to his wido,v (S. C., p. 15, 11. 28-30). On August 
4, 1925, he left home for work at 6 :00 A. M. and 
(S. C., p. 81, I. 31) returned home in the evening · 
and ''complained'' (S. C., p. 15, 11. 32-33). That 
night petitioner saw a '' little red'' mark on her 
husband's body at the navel (S. C., p. 20, 11. 
8-14). 

Dr. Greenstein asserted that the decedent 
visited his office '' close in to eight o'clock'' on 
the evening of Aug ·ust 4, 1925 (S. C., p. 59, 11. 
24-26). Examination disclosed a mark on his 
abdomen '' around the navel'' from which the 
doctor concluded that something sharp had pene-
trated it ( S. C., p. 23, 11. 18-22). 

He further said that from his observation of 
the wound, it had been received sometime during 
the day. From five minutes to an hour after the 
injury was received there would be bleeding. At 
the hour of the examination, eight o'clock, there 
was no bleeding (S. C., p. 62, 11. 1-9). The doctor, 
there£ ore, concluded that the injury had been re-
ceived a few hours earlier (S. C., p. 62, 11. 11-14). 
He could not be at all certain, however, as to the 
time of the occurrence saying he co11ld not say 
whether it happened two or three hours before 
or five or six hours before ( S. C., p. 62, 11. 19-25). 

According · to Dr. Greenstein, on August 4tl1 
there was no evidence of a lump or mass at the 
site of the navel ( S. C., p. 23, 1. 28). On Au-
gust 10th, six day ·s later, he advised the deceased 
"to see a surgeon'' ( S. C., p. 23, 11. 31-35). 

It does not appear that Wilhelmi visited a 
surgeon from that tim .e until September 12th 
(S. C., p-. 27, 11. 30, et seq.). On that date Dr. 
Van Roeder found a mass '' in practically the 
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middle of the abdomen and umbilicus,'' which he 
diag ·nosed as cancer (S. C., p. 28, 11. 27-30). 

Operation for carcinoma of the umbilicus was 
performed by Dr. Coughy,n (S. C., p. 33, 1. 36), 
and death followed on ()ctober 1st (S. C., p. 24, 
1. 33). 

Frederick Wilhelmi, Jr., son of the deceased, 
testified that he obtained his father's tool bag 
from the respondent's factory and that it con-
tained, among other things, awls, a small hammer 
and needles ( S. C., p. 80, 11. 10-26). 

After the conclusion of the entire hearing the 
'•Deputy Commissioner hand.ed down his deter-
mination in which he found inter a.Zia: 

I 

''That there is no legal evidence of an acci-
dent arising out of and in the course of de-
cedent's employment, and that there is no 
evidence from which it may be assumed that 
there was an accident from the cause alleged 
by petitioner rather than from some other 
cause.'' 

Since the Deputy Commissio11er had permitted 
these doctors to testify over the objection and 
exception of respondent as to the history given 
them by the deceased, which history included the 
time and place where he received his injury and 
the cause thereof and had later requested counsel 
to be prepared on the date to which the hearing 
was adjourned for completion to argue the ques-
tion of the admissibility of such evidence, this 
finding and determination was in effect the strik .. 
ing of that part of the history from the record. 
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POIN'T I. 

There is no legal evidence tha,t the deceased 
met his death as the result of an accid.ent arising 
out of and in the course of his employment. 

No citation of authority is needed to support 
the assertion that the petitioner in this case must 
establish as prerequisite to the recovery of com-
pensation that the decedent died as the result of 
injuries received (1) through an accident (2) 
arising out of and in the course of his employ-
ment. 

Responde11t-appellant respectfully contends 
that there is no such proof. The only testimony 
in tl1e case as to the cause of the decedent's in-
jury and when and where he received it comes 
from the three doctors as part of the history 
given them. 

Respo11dent respectfully insists that the Deputy 
Commissioner was justified in deciding there was 
no legal evidence in the case of an accident aris-
ing out of and in the course of the deceased's 
employment. 

The law in this state as to tl1e admissibility of 
declaratio11s made to a physician as part of the 
history given by tl1e patient, as to the cause of 
his condition, may be regarded as settled beyond 
question. Tl1e syllab11s in the case of State v. 
Gr-u-ich, 96 L. 202, is as f ollo,vs : 

'' Declarations made to a physician as to 
the cause of the injury vvl1ich is the par-
ticular s11bject matter of inquiry and which 
may be proved by otl1er evidence are inad-
missible.'' 

Justice S,vayze, speaking for the Court of Er-
rors and Appeals, propo11nded the rule in this 

• wise: 
'' The rule is approved by Professor Wig ·-

more, Wig·. Ev. sec. 1722. He cites the 
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opinion of the Supreme Court of Mass-
achusetts in Roosa v. Loan Company, 132 
Mass. 439. The headnote of that case is: 
'The statement by a p1atient to his physician 
of the cause of an injury from which he is 
suffering is inadmissible as evide11ce of that 
cause in an action for the injury.' The hear-
say statements in the Roosa case and the 
Lambertson case differ from the one now 
before us, because in those cases the hear-
say was the statement of the plaintiff in the 
action; here it is the statem.erit of the injured 
person who is not a party to the suit be-
cause the suit is an indictment in which the 
state is the active party. The reasoning 
underlying the decisions is quite as con-
clusive. In the Massachusetts case the court 
said: 'While the witness, not an expert, can 
testify only to s11ch exclamations and com-
plaints as indicate present existing pain 
and suffering, a physician may testify to a 
statement or narrative given by his patient 
in relation to his condition, symptoms, sen-
sations and feelings, both past and present. 
In both cases these declarations are admitted 
from necessity, because in this way only can 
the bodily condition of the party, who is the 
subject of the injury, and who seeks to obtain 
damages be ascertained. Bitt the necessity 
does not ex'teri,d to decla,ralio11-s by th ,e party 
as to the cause of the i1ijury, which is the 
principal subject matter of inq1,iiry and which 
may be proved by other eviderice.' '' 

The Gruich case was approved by the Court 
of Errors and Appeals in the very recent case of 
Koske v. D. L. & W. R. R. Co., 6 Uk Rep. 847 
(decided May 14, 1928). There Judge McGlen-
no11, quoting from the Gruich case said: 

'' While the witness not an expert, can 
testify only to such exclamations and com-
plaints as indicate present existi11g pain and 
suffering, a physician may testify to a state-
ment or narrative given by his patient, in 
relation to his condition, symptoms, · sensa -
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tions and feelings, both past and present. 
In both cases, these declarations are admitted 
from necessity, beca11se in this way only can 
the bodily condition of th·e party, who is the 
subject of the inqt1iry, and wl10 seeks to ob-
tain damages, be ascertained. But the neces-
sity does not exte1id to declarations by the 
party as to the cause of the i1ijury, which is 
the pri1icipal subject matter of inquiry, and 
which may , be established by, other evidence.'' 

The statements of the decedent in this case as 
to ,vhen and where he received his injury and as 
to its cause, as testified to by the three phy-
sicians, are manifestly hearsay under the abov ·e 
decisions. 

Let us consider the hearsay rule itself, aside 
from the decisions and its application to the de-
cedent's declarations to Drs. Greenstein, Van 
Roeder and Coughan. Hearsay is testimony 
wl1ich when offered does not depend for its 
efficacy on the credibility of the person testifying 
but on tl1e credibility of some otl1er person. The 
la,v for wise reasons, devised through centuries 
of experie11ce, recognizes that the most effective 
n1ethod of arriving at the trutl1 of any and all 
testimony is by subjecting it to the acid test of 
cross examination. 

How ca11 it be said ,ivitl1 any degree of accuracy 
that the alleged declarations of the deceased to 
the doctors, as to the ca11se of l1is i11jury, coming 
at tl1e trial through the mouths of the doctors, 
do not i11vade this rule whe11 to accept them as 
evidence would be to force upor1 tl1e court and the 
respondent binding· testimony the credibility and 
efficacy of wl1icl1 the responder1t l1as 11ot tl1e 
slightest opportunity to impeacl11 

Th.is rule is relaxed ortly i11 a certain f e,v 
instances where a l{no,vledg·e of man, his mental 
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processes and his physiological reactions to .cer-
tain situations, arrived at empirically, has per-
suaded the judiciary to the view that evidence 
so arising should be admitted despite the lack of 
opportunity for cross examination. Experience 
and study has taught that a sort of vicarious 
cross examination is preser1ted by the very situa-
tion out of which the evidence offered, is created. 

It is because of the realization that all normal 
men are imb.ued with the will to live and a para .. 
mount desire for self-preservation, that the law 
excepts the statements and declarations of a 
patient to his doctor as to his conditions, symp-
toms, sensations and feelings, from the hearsay 
rule. The law assumes that men who inl).ately 
desire health and freedom from pain will, when 
s11ffering from a condition inconsistent and in-
compatible with an enjoyment of life to the 
fullest extent of their physical and mental cap,ac-
ities, sp·eak truly and honestly concerning their 
ailments to those to w_hom they appeal for sur -
cease. 

This departure from the hearsay rule, however, 
encompasses and makes evidential only the nar-
ration to the doctor of symptoms, sensations and 
feelings; those matters whicl1 are essential to 
proper diagnosis and applicable treatment. It 
does not include or make evidential declarations 
as to the cause of the condition or when and 
where it occ11rred. For l1ere this vicarious cross 
examination, the nature of the man himself, does 
not hold sway. There no longer exists the over-
whelming incentive for truth; the causes may be 
fabricated so long as the condition is accurately 
described, for in the diag·nosis and treatment the 
symptoms, conditions and sensations regulate the 
course of treatment, not the cause. 
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Viewed in this light, aside from the guiding 
decisions, there is no justification for the ad-
mission of sucl1 declarations as the cause of the 
injury and when and where it was received and 
the Deputy Commissioner ,vas legally correct in 
so holding. 

Aside from these New Jersey decisions and the 
rule of reason which respondent has attempted 
to analyze, there are decisions in courts of other 
jurisdictions which are so clearly analogous that 
they sl1ould be co11trolling. 

The English case of Amys v. Barton, decided 
by the English Court of Appeals, October 25, 
1911, 5 Butterworth, 117, 1 K. B. 40, is almost 
identical with tl1e present situation a11d respond-
ent, the ref ore, takes the liberty of quoting the 
entire opinion: 

'' On October 18, 1910, Amys, being then in 
perfect health, went with his master's ma-
chine to his master's wheat field to help to 
thresh his master's wl1eat. When the work 
,vas in progress some of the labourers saw 
wasps upon the drum and at the back of the 
machine 'rig ·ht close against Amys,' who was 
engaged drivi11g the engine. No wasp was 

· seen else,vhere that day or thereafter. Next 
day Ar.ays l1ad a swollen leg and complained 
of pain. He worked on for a few days. He 
,vas seen by a carpe11ter limping along on the 
way l1ome, to whom he made a statem .ent. 
Dr. Alexander ,vas called in and Amys made 
a communication to l1im in the presence of 
his wife. 011 November 1st, Amys died. In 
cross examir1ation Dr. Alexander said death 
,vas caused by blood poisoning which was 
set up by the sting of a wasp. It ,vas, }1e 
said, the only possible thing to account for 
it. 'I do not think it is possible that a stock-
ing could have caused the poisoning in this 
case.' '' 
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Cozens-Hardy, M. Y.-'' This case l1as been 
very well argued, but having· listened atten-
tively to the argument, I have come to the 
conclusion that the decision of the learned 
·County Court Judge cannot be supported b•e-
cause I think there ii no evidence that the 
accident arose out of the employment. 

I assume, for the purpose of my decision, 
that there was sufficient evid~nce to show 
that the deceased man was on October 18th 
stung by a wasp when he was engaged in 
working for the appellant and that the sting 
of that wasp introduced into his system the 
poison which ultimately led to his death; but 
that is only part of the necessary proof. It 
must never be for gotten that the accident 
must not only arise in the course of the em-
ployment, but must also arise out of the 
employment. * * * but as mention has 
been made most properly of a case in the 
Irish Court of Appeal (Wright v. Kerrigan) 
I think it right just to say one word about it. 

The learned County Court Judge admitted 
a statement made to the doctor ten days after 
the accident. 'Amys told me he was thresh-
ing wheat and must have disturbed a wasp' 
nest as wasps were about and one stung 
him and that he sat down and unloosed hi s 
buskin and took a dead wasp off his stock-
ing.' 

The view of this court as to the admis-
sibility of a statement of that kind has been 
expressed in a form which is binding · upon 
us in the case of Gilbey v. Great Western 
Railway Co., 3 B. W. C. C. 135, where we 
said that statements made by a deceased 
man as to his bodily or mental feelings are 
admissible, but that those made as to the 
cause are not admissible in evidence. The 
learned County Court Judge seems to have 
thought that the very rece11t case in the 
Irish Court, Wright v. Kerrigan, supra, was 
i11consistent vvith that view and he held that 
this evidence was admissible. 
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The head11ote to the report in the Irish 
Law Reports undoubtedly bears out the view 
which his Honor took in the case. * * * 
The headnote is-' Held by the Court of Ap-
peal that the statements of the deceased 
workman were properly admitted in evi-
dence.' 

The judgments do not bear out that head-
note at all. They both base their judgments 
upon the grounds that the circumstances 
were such as to justify that inference.'' 

The case quoted above follows closely the 
theory laid down by this same court in Gilbey , v. 
Great Western Railway , Company, 3 B. W. C. C. 
135, which holds as follows: 

'' Statements made in the absence of his 
employer by a deceased man as to his bodily 
or mental feelings are admissible, but those 
made as to tl1e cause of his illness are not 
admissible in evidence a11d as there was no 
otl1er evidence of an accident arising out of 
and in the course of his employment, then 
these statements and the award could not 
be supported.'' 

The facts in the above-entitled case are as fol-
lo,vs: 

The plaintiff was a meat porter, whose work 
commenced shortly after mid11ig·ht, and the acci-
dent is alleged to have happened on Tuesday 
mornng, May 11, 1909. Ori the preceding Mon-
day, May 10th, lie told l1is ,vif e he did not feel 

· ,vell, and when the time arrived for him to go to 
,vork about one o'clock on Tuesday morning, his 
wife tried to dissuade him from goi11g, as he vvas 
obviol1sly ill and spitting blood. He went to work 
and returned about 9 :00 A. M., ag ·ain spitting 
blood and sayir1g, ''I do feel bad.'' (Tl1e wife 
the11 proceeded to give evide11ce as to ,vhat l1er 
l1usba11d said about his accident. Cou11sel for 
the employer objected but this objection was over-
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ruled by the Court.) The wife, continuing her 
evidence, said that she had remarked to her hus-
band, ''You look very ill.'' He spat blood 
freely and said, '' I have broken my small rib. 
I shall wash myself no3/ and lie down.'' In 
answer to further questions, he told his wife how 
he had broken that rib through trying to save 
the meat from slipping · into the dirt. He said 
he was carrying the meat and it slipped from his 
shoulder and to save the meat from falling he 
g·ave himself a sudden jerk to save the meat. 
That was the cause of it. * * * 

Edward Crook, a meat porter, testified that 
he saw Gilbey bet,veen four and five A. M. on 
Monday, May l0tl1, carrying sides of beef with 

I 

another man, who was not called as a witness. He 
saw him later at nine A. M., when Gilbey told 
him that he had hurt himself; that he was very 
queer and he was going home. 

The medical evidence in this case showed that 
in addition to inflammati(?n in the lung, in the 
back lower lobe of the left lung, op•posite the ninth 
rib, there was a vertical tear in the lung sub-
stance, about one-half inch in length and about 
one-quarter of an inch deep, which the doctor 
testified could happen in the manner described 
by the deceased. 

In this case the Co11rt, by unanimous decision, 
set aside the verdict of the lower court on the 
ground that there vvas no legal or competent evi-
de11ce to prove the existence of an accident aris-
ing out of or in the course of decedent's em-
ployment. 

These English cases are of the greatest im-
portance since the English Compensatio11 Act ( 6 
Edw. VII, 658) as to the elements which must be 
established as essential to recovery are identical 



13 

with those outlined in our act. They should, 
therefore, be of especial value as a guiding in-
fluence to judgment i11 the instant case (Bry 1ant v. 
Fissell, 84 L. 72). 

We need not, however, rely upon the British 
decisions entirely in support of our contention 
that hearsay evidence of the type involved in this 
case is not admissible, as there are several opin-
ions from courts of great authority in this coun-
try sustaining , our contention. We desire to call 
particular attention to the case of Peoria C'ord-
age Co. v. Industrial Board of Illinois, 284 Ill. 
90, 119 N. E. 996, which held as follows: 

''Declaration by an employee to his phy-
sician and men1bers of his family that he had 
received an injury arising out of and in the 
course of his employment are not admis-
sible in a proceeding to recover for his death 
11nder the Workmen's Compensation Act.'' 

In this case, the decedent's widow made ap-
plication under the Workmen's Compensation Act 
of Illinois for compensation for her husband's 
death, alleged to have been caused by an accident 
arising, out of and in the course of employment 
,vith the Peoria Cordage Company. The In-
dustrial Board found for the petitioner and its 
finding ,vas overruled by the Illinois Supreme 
Court. 

The plaintiff's decedent in that case died on 
Febr11ary 17, 1916, from septicemia or ge11eral 
infection, fallowing an injl1ry to the index finger 
of his left hand, and it was alleged in the applica-
tion that the injl1ry occurred accidentally on Feb-
ruary 2, 1916, a11d arose out of and in the course 
of his employme11t. The only testimony that the 
injury occurred while at work for the employer 
and i11 the course of s11ch employment, was the 
testimony of wit11esses that he said he cut his 
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finger on a can while at work in the plant. No 
one saw the accident and no one in or about the 
plant had any knowledge that it occurred. 

The decedent was workin;; · on February 4, 1916, 
and on that day he showed his finger to his son 
and said that it was cut two days before on a 
can while at work. The decedent's wife had been 
troubled with an infection and abscess on her arm 
and had been treated by a doctor. The son ap-
plied on his father's hand some of the antiseptic 
solution that the mother had been 11sing. The 
next day there was no improvement and the de-
cedent's wife telephoned the company that he had 
hurt his finger while working at the cordage 
plant, which operated as notice to the platntiff-
in-error of the alleged accident. 

In pursuance of that notice the compa11y's doc-
tor g·ave some treatment to the fatl1er and testi-
fied that the decedent told him the injury oc-
curred ten days before that time. On February 
6th, the decedent went to the office of the doctor 
who had been treating his wife and told hin1 
that he had cut his finger while at worl{ in the 
plant of the cordage company a few days before. 
The finger was then badly infected and the doc-
tor could not tell whether there had bee11 any 
laceration but on opening it he found consider-
able pus. Decedent was treated tl1ereafter by 
the doctors and the finger becoming ga11grenous . 
he was taken to a hospital and the fi11g·er was 
amputated on February 15tl1. There was a ge11-
eral infection of the system and he died two 
days afterward. 

In arriving at its decision the Court said: 
'' It is not necessary that some witness 

should testify to seeing an accident arising 
out of and in the course of employment if 
it is shown in some way that while the em-
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ployee was at work there has been a recent 
accident or some circumstances tending to 
show tl1e fact; but in this case there was none 
whatever. 

The testimony of witnesses as to whether 
the injury arose out of or in the course of 
employment was all merely hearsay and in-
competent. 

Declaratio11s made by one i11jured to his 
attending · physician are admissible in evi-
dence when they relate to tl1e part of the 
body injured and his symptoms and suffer-
ings because the physician is necessarily 
guided to some extent by such information, 
free from suspicion of being spoken with 
referen ·ce to future litigation · but the state-
m,ents are not competent if they relate to the 
cause of the injiiry. '' 

It is interesting to note that this court has used 
almost the identical lang11age of the British 
Court of Appeals in the case of Gilbey · v. Great 
Western Railway Com.pany, supra. 

New Jersey has adopted the same rule as the 
Supreme Court of Illinois in the Peoria Cordage 
Com.'pany case and the Court of Appeals of 
Great Britain in the Gilbey case, supra. The fol-
lowing q11otation is from the case of Lloyd v. 
Campbell Soup Compa 1ny, N. J. Ad. Rep., vol. 
4, p. 553: . 

''After carefully going over the evidence 
in this case, I find that tl1e petitioner has 
failed to sustain the burden of proving that 
the deceased suffered an injury by accident 
arising out of and in the course of the em-
ployment. There was no evidence that the 
alleged injury arose out of or in the course 
of the employment, and the only thi11g that 
there was that indicated tl1at there was an 
injury by accident \vas the history of the 
case given by the deceased to Dr. Buzby on 
September 25th. This history ,vas merely 
evidential as to treatment by Dr. Buzby and 

r , 
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was not evidential as to whetl1er or not an 
injury occurred by accident. Therefore, I 
find, not only that the petitioner failed to 
show that the alleged injury arose out of 
and in the course of the employment, but 
has also failed to sh-Ow an injury by acci-
dent.'' 

The case of Walsh v. Ford Motor Co., vol. 4, 
Misc. 21, is worthy of consideration. There the 
decedent was alleged to have died from sep-
ticemia resulting from an injury to his hand. 

The decedent ,vas employed as a glass cutter 
by the respondent. The petition alleged that on 
a certain day he had cut the middle finger on his 
left hand while cutting windshields. His death 
occurred ten days later from septicemia. There 
were no witnesses to the accident. The petitioner 
and her father-in-law testified over objection that 
the decedent immediately after his arrival at 
home said he had cut the middle finger of his 
left hand while at work. 

The Court said : 
'' It is fundamental that the burden is on 

the petitioner to prove by competent, legal 
evidence that (1) decedent sustained an in-
jury by accident (2) arising out of and (3) 
in the course of his employment, and (4) that 
decedent's death was caused by the acci-
dent. * * * 

As pointed out above the only proof of-
fered of the accident was the declarations of 
decedent. Inasmuch as these declarations 
" 1ere hearsay, I hold that there was no legal 
proof that decedent sustained an accident 
arising out of and in the course of his em-
ployment.'' 

The petitioner attempts to justify the apparent 
reception of the hearsay evidence of the doctors 
by the Common Pleas Court by ref erring to the 
provisions of the Workmen's Compensation Act 
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that the official conducting the hearing shall not 
be bound by · the rules of evidence (sec. 9, P. L. 
1918, p. 433, C. S. Supp. 236-50) and citing 
Justice Kalisch 's discussion thereof in the case 
of Scalise v. Uvalde Asphalt Paving Co., 98 L. 
696. 

A perusal of this opinion will convince that the 
petitioner has a misconeeption of its content. 
Justice Kaliseh said, inter alia (p 1• 700): 

'' But as to the probative force of testi-
mony condemned by the g·enerally accepted 
rules of evidence to be incompetent or im-
proper or valueless, an entirely different 
legal situation is presented.'' 

This expression in conjunction with the con-
text can lead to but one logical conclusion, 
namely, that an appellate court will accord no 
probative force or value to testimony which is 
condemned by the generally accepted rules of 
evidence. 

There£ ore, to lend any effect to the alleged 
declarations of the deceased would be to ignore 
rules of evidence which have been settled from 
time immemorial and to co11cede to them an arti-
ficial probative force which they are not legally 
entitled to. 

The petitioner refers to the opinion of Mr. 
Justice Cuddeback in Carroll v. J(1iickerboc:ker 
Ice Co., 218 N. Y. 435; 113 N. E. 507, whicl1 is 
cited by Mr. J 11stice Kalisch in the Scalise case. 
This case, construi11g a some,vhat similar though 
broader provisio11 of the New York Compensation 
Act, supports the conclusion drawn by the re-
spondent from the Scalise case. It in part holds: 

'' The act may be taken to mean that while 
the Commissioner's inquiry is not limited by 
the common law or statutory rules of evi-
dence, or by technical or formal rules of pro-
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cedure, and it may in its discretion acce-pt 
any evidence that is offered, still in the end 
there m.ust be a residuum of legal evidence to 
support the claim . before an award can be 
made.'' 

Even under this somewhat broader construc-
tion of the New York Ac{ respondent contends 
that shorn of the alleged declarations of the de-
ceased, testified to by the doctors, there is abso-
lutely nothing to leg·ally connect his death with 
an accident arising · out of and in the course of 
his employment; in the language of the New 
York case there is no '' residuum of legal evi-
dence'' to support the claim to compensation. 

In this connection an excerpt from the case of 
McCauley v. Jm.perial Woolen Co., 104 Atl. 617 
(Pa.), cited by· the petitioner, is important. 1Jus-
tice Moschzisker said: 

'' The act permits liberal investigation by 
hearing and otherioise; but after all the data 
have been gathered without regard to tech -
nical rules, then the proofs mitst be ex-
amined, and that which is not evidence with-
in the meaning of the law, m.ust be excluded 
from consideration; that is to say, when all 
the irrelevant arid incompetent testimo1iy has 
been put aside, the findings must rest upon 
such releva11i a1id competerit eviderice of 
sound probative character as m.ay be left, be 
this circumstantial or direct.'' 

POINT II. 
After excluding the testimony of the doctors 

as to the alleged declarations of the deceased 
there remained no evidence that the deceased 
came to his death as the result of an accident 
arising out of and in the cours·e of his employ -
ment. 

The · petitioner apparently appreciating that 
these alleged declarations of tl1e deceased are 
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legally inadmissible and entitled to no probative 
weight argues that after their exclusion there are 
enough facts in the case upon which to predicate 
an award. 

The only facts in the case which are worthy 
of leg·al consideration are as follows: For some 
years prior to August 4, 1925, the petitioner's 
husband was occupied as a harness maker for 
the respondent, American Railway Express Com-
pa11y. His hours of employment were eight and 
l1e usually returned home about six P. M. in the 

• eve111ng. 

Prior to August 4, 1925, he was in good 
health according to his wife. On August 4th he 
left home for work at six A. M., returned home 
in the evening and "complained." That night 
petitioner saw a ''little red'' mark on her hus-
band's body at the navel. 

The deceased visited Dr. Greenstein at his 
office "close into eight o'clock" on the evening 
of August 4t11. Examinations diselosed a mark 
on the abdomen '' around the navel'' from which 
the doctor concluded that something sharp had 
penetrated it. 

This doctor said the wound had been received 
sometime during the day. His premises for this 
observation being that sucl1 a vvound would bleed 
from five minutes to an hol1r after it was re-
ceived. At the time of the examination there 
vvas no bleeding. The doctor's admittedly un-
certain conclusion that it had occurred a few 
hours earlier, later saying that it might just as 
well have been five or six hours earlier. 

According to Dr. Greenstein, on August 4th 
there was no evidence of a lump or mass at the 
site of the navel. On August 10th, or six days 
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later, he advised the deceased '' to see a sur-
geon.'' 

Dec.eased visited a surgeon, Dr. Van Roeder, 
on September 12th. On that date cancer of the 
umbilicus was diagnosed and operation suggested. 

/ 
Operation was performed by Dr. Coughan and 

death followed on October 1, 1925. 

It further appeared that Frederick Wilhelmi, 
Jr., son of deceased, obtained his father's tool 
bag from respondent's factory after his father's 
death and it contained am.ong other things awls, 
a small hammer and needles. 

The respondent asserts that the above outline 
comprehends all that the Court is entitled to con-
sider in arriving at its decision as to whether 
the petitioner's husband suffered an accident 
arising out of a11d in tl1e course of his employ-
ment. 

The petitioner points to a statement of the 
foreman of the respondent's factory as a possible 
link i11 the chain of connection between the injury 
and the employment. The foreman is alleged to 
have said, '' he didn't thinlt a neeclle could do 
that.'' This statement was admitted over the 
objection and exception of respondent. It is 
settled almost beyo11d tl1e necessity of citations 
that the statem .ents of an employee in instances 
such as the present one are inadmissible to bind 
his employer unless such stateme11ts are part of 
the res gestae. 

King v. Atl. City Gas. Co., 90 N. J. L. 679; 
Hitebner v. Erie, 69 N. J. L. 327; 
North v. M aniera, 3 M. 98; 
Blackman v. West Jersey Ry. Co., 68 N. J. 

L. 1. 

r 
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It can hardly be contended that it was part 
of the res gestae. 

Aside from the admissibility of this remark, it 
does not appear to have any ir1trinsic evidential 
value to the petitioner's case. There is no ad-
mission that a needle did cause the injury. For 
all that can be gathered, it tends to negative the 
petitioner's case. In all probability it was made 
in the course of the conversation with the son of 
deceased after he (the son) had asserted that his 
father had been injured by a needle and indicates 
rather a lack of knowledge of any such accident. 

Petitioner also refers to a letter written by 
deceased to this foreman in which he said in 
part: '' I write you today so that ) ... Ou can report 
me sick to the company, b·ecause I received my 
sickness at that place and it will be sometime 
before I can work again.'' 

This letter operated as notice to the company 
and was evidential only for the purpose of es-
tablisl1ing that the statutory requirement of 
notice was complied with. In tl1e language of the 
Peoria Cordage Company case, supra, where 
there was testimony that decedent's wife tele-
pl1oned the company that he had hurt his finger 
,vhile working at the cordage plar1t, this letter 
served '' as notice to the respondent and was not 
evidence of anything.'' 

Again it is ,vorthy of note that tl1is letter 
makes no ref ere11ce to an accident or to any in-
jl1ry accidentally received wl1ile at work. It was 
written ten days after the diag11osis of cancer 
had been made and shortly after his arrival at 
the St. Fra11cis Hospital for op,eration. 

A study of the facts above recited will con-
vince that the petitioner has utterly failed to 
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establish an accident arising out of and in the 
course of deceased's employment. A careful 
analysis reveals-

( 1) While there is evidence that decedent was 
in good health prior to August 4, 1925, there is 
no specific testimony as fa his condition on the 
1norn-ing of A uguiSt 4th before h,e went to w·ork; 

(2) He worked eight hours a day and usually 
returned home about six o'clock in the evening. 
On the morning · of August 4th he left home at 
six A. M. and returned after eight P. M. It is 
reasonably probable that his hours were from 
seven A. M. in the morning until four P. M. in 
the afternoon with a one hour lunch period. 

Under these facts it is just as reasonable to 
I 

suppose that the deceased received his injury 
between six and seven iri the m.orning on the way 
to work :; or between twelve a.nd one-his lu(Jltch 
p 1eriod; or between four in the afternoon and 
eight in the evening whe1-i he visited Dr. Greerri-
stei1i. 

Nor is the testimony of Dr. Greenstein as to 
the time when the injury occurred, ,vhich is most 
ob·viously speculation, as even a sup 1erficial pe-
rusal will demonstrate, in .compatible with thes e 
theories. If it occurred '' a few hours before'' tho 
decedent's visit then it occurred after he had de-
parted from work. The good doctor admitted it 
might l1ave taken place during lunch hour and 
also that it might have occurred five or six hours 
before eight. . The latter conjecture which is 
quite app .arently worthy of little or no weight is 
the only one which could possibly bring the in -
jury within the working hours. 

Even assuming · that the injury was received 
five or six hours before eight P. M. and during · 
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his working hours, there is none of the essential 
connecting proof present. There is no evidence 
tl1at it arose out of or by reason of the employ-
ment. There is no evidence that it was the re-
sult of an accident. 

The petitioner in such cases has an affirmative 
burden to shoulder. The case is considered on 
the basis of two possible hypotheses, one, that the 
accident, if one is established did not arise out of 
and in the course of the employment and the 
other that it. occurred out of and in the course of 
the employment. In order to recover the peti-
tioner must adduce evidence making the hypo-
tl1esis of an accident arising out of and in the 
course of the employment the reasonable prob-
ability and the hypothesis of no accident arising 
out of and in the course of the employment, the 
reasonable improbability. If the evidence leaves 
one hypothesis as consistent as the other or the 
mind in equipoise as to whether a petitioner sus-
tained an accident arising out of and in the 
cours -e of employment, there can be no award to 
the petitioner. 

Again the petitioner is required to exclude by 
testimony the possibility that the injury might 
have been received from a ca11se other than that 
alleged by making it reasonably probable that it 
occurred as alleged. If the testimony is equally 
consister1t with the happening of the ir1jury from 
some cause other than that alleged by petitioner, 
then the judgment sho11ld be for the respondent. 

Phillips, Admx. v. Hamburg Amer. S. G1• 

Co., 37 L. J. 167; 
Curran v. Newark Gear Cuttirig JJtlachirie 

Co., 37 L. J. 21. 

At this point the respondent would like to 
direct the Court's attention specifically to the 
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cases of Suburban Electric Co. v. Nuge1it, 58 N. J. 
L. 658, and Migliaccio v. Public Service Ry. Co., 
101 L. 49-6, aff. 102 L. 442, which are clearly 
.analognus to the situation sub judice. 

In the Suburban Electri~Company case, Chief 
Justice Gummere, speaking for the Court of Er-
rors and Appeals said: 

''It must be conceded that the plaintiff be-
low was bound to show something m.ore than 
that the defendant was possibly responsible 
for the decedents' death in order to entitle 
him to a verdict. It was incumbent upon 
him, in the absence of direct evidence of that 
fact, to show not only the existence of such 
possible responsibility, but the existence of 
such circumstances as would justify the in-
ference that the death was caused by the 
wrongful act of the defendant, and would 
exclude the idea that it was due to a cause 
,vith which the defendant was unconnected.'' 

Justice Trenchard who wrote the opinion ir1 
the Migliaccio case f ollo,ved and ap-proved the 
Surb11rb·an Electric Company case. He said: 

'' It is incumbent upon the plaintiff to ex-
clude the idea that death was due to a cause 
with which the defendant was unconn?cted. 
This is pointed out in the opinion of the 
present -chief Justice in the case of Sub-
urban Electric Co. v. Nugent, 58 N. J. L. 658 
( a death case), in which he said: 'It must 
be conceded that the plaintiff below was 
bound to sho,v something more tl1a11 that 
the defendant was possibly responsible for 
the decedent's death in order to entitle him 
to a verdict. It was incumbent upon him, in 
the absence of direct evidence of that fact, 
to sl1ow not only the existence of such pos-
sible responsibility, but the existence of such 
circ11mstances as would justify the inference 
that the death was caused by the wrongful 
act of the defendant, and would exclude the 
i<lea that it was due to a cause with which 
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the defendant "'ras unconnected.' This the 
plaintiff has failed to do. * * * 

We think the plaintiff failed to exclude in 
his testimony the idea that death was due to 
a cause with which the defendant was uncon-
nected. To permit the recovery of a judg-
ment upon the testimony of the present case 
"'rould be to permit a jury's guess or specula-
tion to deprive a def endar1t of its property. 
Such a result can only be obtained by a 
logical deduction from proven facts. To 
hold otherwise would throw wide open the 
door of recovery in many cases where illness 
and death have occurred long after an in-
jury has been inflicted upon the theory that 
the illness would not have taken place if the 
person's vitality had not been lowered as a 
result of the accident. Physicians may be 
honest in being willing · to testify that the 
illness would probably not have resulted if 
the injury had not occurred. But it is im-
possible for such an opinion to be much more 
than a guess because in no case would it be 
possible to frame a hypothetical questio11 
which would embody all the facts relative to 
the p,erson of vvhom it is asked. No perso11 
knovvs to what djsease he may be subjected 
to in a day's travel or business .. It may be 
that the application of the principles above 
enunciated may in the present case seem 
harsh, but the letting do,vn of the bars and 
departing from settled and vvell established 
princjples always results in worse evils.'' 

(3) The injury which the decedent had on 
August 4th was a puncture wound around the 
navel. There is no testimo11y in the case that 
there was anything unusual about the injury; 
anything which so linked it 11p with his employ-
ment as to render it reasonably probable that it 
was received "'rhile at ,vork. 

Nothing appears in the case to in any way 
demonstrate that the injury was an occupational 
one or one which is commonly received by per-
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sons engag ·ed in the same business as the peti-
tioner's husband or one which is peculiar to the 
type of business decedent was employed in. It 
is possible to conceive of countless causes of this 
injury which are perfectly compatible with its 
happening · elsewhere thaJ;Y in the course of de-
cedent's employment. 

Furthermore, let us assume that the injury 
was received by the decedent while on the re-
spondent's premises on August 4, 1925. Even 
this assumption should not be dispositive of the 
case. Still another essential is lacking. There is 
no proof that it was the result an accident. 
There is no proof that it arose out of and in the 
course of the employm .ent. Mere proof of an in-
jury received while at work without the ,estab-
lishment of the requisite elements of (1) an acci-
dent and (2) arisi11g 011t of and in the course 
of the employment does 11ot seem to respondent to 
be a compliance witl1 the statutory requireme11ts 
or sufficie11t evidence upo11 vvl1icl1 to predicate a11 
award. 

Respondent, the ref ore, respectfully urges: 

( 1) There is no direct legal evidence in tl1e 
case of an accident arising out of and in the 
col1rse of decedent's employment. 

( 2) There are no sufficie11t factual inferences, 
no sufficient circumstantial evidence in the case 
vvhich would justify a finding tl1at tl1e deceder1t 
met his death as the result of an accider1t arising 
out of and in the course of his employment. 

Petitioner relies on the Pennsylvania case of 
McCauley v. Imperial Woolen Co., 104 Atl. 616. 
·There, however, the evidence and the i11ferences 
to be dra vvn therefrom vvere decidedly stronger 
than i11 the situation at bar. Decedent was a wool 
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·sorter. There was evidence that he was perfectly 
well on the morning of April 4, 1916, but that 
when he left respondent's plant in the after-
noon there was a scratch on his necl{. A swelling 
at the site of the scratch indicated the inception 
of anthrax which caused death within three days. 

The Court said (p. 621): 
''The latter (respondent) admitted 'he 

died of external and not internal anthrax.' 
Concededly, it is a matter of general knowl-
edge that anthrax is primarily a disease of 
animals, such as sheep, which may be trans-
mitted to men when handling infected ma-
terials, like wool. It is caused by the en-
trance into the human body of anthrax bacilli, 
and their rapid multiplication and develop-
ment. The findings of the referee show a 
practical accord among the doctors, pro-
duced as experts, that in the majority of 
cases, the inoculation which causes external 
anthrax occurs through a scratch or abrasion 
of the skin; which internal anthrax is usually 
caused by inhaling the g·erm, or taking it in 
with food. * * * 

In other words, under tl1e circumstances of 
this case, deceased apparently not having 
been iohere he was liable to become inocit-
lated with external a1ithrax, except at his 
work, and he, as he left defendant's mill on 
the day in question, l1aving shown symptoms 
of that disease by the mark upon and swell-
ing of his neck, the inference may reason-
ably be draw11, in view of the nature of the 
work on which he was engaged, that the in-
oculatio11 occurred during tl1e course of his 
employment * * *.'' 

Petitioner cites In re Bea1i, 116 N. E. 826. 
There, however, the Compensation Act specifi-
cally p•ermits the admissio~ of hearsay. See Mass. 
Comp. Stat. 533, sec. 65, which provides that 
hearsay evidence shall not be inadmissible if the 
Court finds it was made in good faith before the 
commencement of the actio11. 
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Reference is made by petitioner to the case of 
Slale, ex rel. Albert Dick :in,son Co. v. District 
Court, 139 Minn. 30, 165 N. W. 478, which case 
is among those collated in 20 A. L. R. 1, et seq., 
under the title ''Workmen's Compensation Cases 
-Disease-Proof.'' Th(V petitioner, however, 
does not set forth all the facts in the case. They 
are: the employee was engaged in loading and 
unloading , bags into and from box cars. When he 
arrived home one evening he had a scratch on 
one hand. It was about one and one-half inches 
long and had been bleeding ''quite badly.'' He 
had wrapped it in a piece of handl{erchief which 
was bloody. The blood was hard, and witnesses 
testified it looked as if the scratch was about two 
hours old. The time required to go from his 
work to his home was about twenty minutes. He 
had no scratch on his hand when he left home 
for work that morning. It was shown that the 
men engag ,ed in his line of work of ten received 
scratcl1es on their ha11ds, sometimes from nails 
inside the cars. Blood poisoning shortly set in 
causing his death. A letter of the insurance 
company stated that it had examined all the 
workmen at the plant, and found only one man 
who knew anything about the workman being in-
jured. 

A consideration of tl1ese facts in the aggregate 
may vvell lead to the conclusion that in all reason-
able probability decedent died as the result of 
an accident arising out of and in the course of his 
emplo31ment. The mere outline of _these facts dif-
ferentiates this case from the one at bar. 

Reliance is placed upon the English case of 
Fleet v. Johnson, 6 B. W. C. C. (N. S.) 61. A 
perusal of the facts quickly distinguishes it. The 
decedent was a mason's laborer who used a 
hammer and chisel at his work. He returned 
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home w·ith a1i abrasion on the thumb of the hand 
that held the chisel where the ham.m,er would m.ost 
probably have hit him . had it slipped. Needless 
to say, the inference to be drawn from these facts 
alone aside from any other proof in the case, 
direct the mind to the one most reasonably ·prob-
able conclusion-an accident arising · out of and 
in the course of the employment. 

Petitioner sets forth somewhat in detail the 
opinion of the Court in W rig ·ht v. Kerrigan and 
argues that Am .ys v. Burton did not overrule it. 
However, the fact is that there the Court ad-
mitted the testimony of the doctor who treated 
the deceased, to the effect that decedent told him 
he had suffered an accident, while in Am.ys v. 
Burton, a later expression of the judicial will, the 
admissibility of such evidence was distinctly re-
pudiated. 

With this testimony in the record, which i11-
cidentally was the only statement therein that 
decedent had sustained an accident, the Court 
,vas enabled through a consideration of the other 
facts and circumstances to infer that he had 
suffered an accide11t arising out of and in the 
course of his employment. 

The fact that the Court placed considerable 
empl1asis on the doctor's testimony is indicated 
by tl1e decisio11. It says: 

'' * * * He states that what he saw on 
the body of the deceased was consistent with 
the accident which deceased said had oc-
curred to him. ' ' 

Withdraw this evide11ce from the record and re-
spondent feels that no such inference would be 
justified. 

Without desiring to become unnecessarily pro-
lix in the discussio11 of the case, respondent would 
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like to point out a few more decisions in other 
jurisdiction which may be helpful to the Court 
in its deliberations. 

In White v. American Society, 180 N. Y. Supp. 
8.67, the claimant was an ambulance driver for 
the Society for the Previntion of Cruelty of An-
imals, and died of anthrax tal{en through a boil 
on his nose. It was held that, in the absence of 
some evidence that the disease was contracted in 
the course of his employment other than the 
bare proof of the nature of his employment, an 
award in his favor could not be sustained. The 
Court said: 

'' As to the second theory, that an anthrax 
g·erm attacked the deceased through an in-
cision in the boil, there is no evidence that 
he contracted the disease in the course of 
his employment. It does not appear that any 
of the animals ,vith which he came in con-
tact had anthrax. It does not eve11 appear 
that about the time when he contracted the 
disease he came in contact witl1 any diseased 
animals, except a lame l1orse, or with any 
other kind of animal, either sick or well, ex-
cept horses. It does not appear that the dis-
ease is peculiar to horses. No evidence was 
given as to the nature of anthrax or as to 
the circumstances or conditions under ,vhich 
it attacks mankind. Because the deceased 
died of anthrax, a11d because his employ-
n1ent was in connection with animals, tl1e 
commission has concluded tl1at a causal re-
lation between his employment and death 
existed. Such a conclusion is not justified 
in the absence of evidence of a causal rela -
tion.'' 

In Wood y. D. Davis cf; Sons, 5 B. W. C. C. 
(Eng.) 113, a collier on return from his work, 
was seen to have a small scratch on his knee and 
a large l11mp in his groin. The lump was a bubo 
due to blood poisoning ·. He died a few days 
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later from blood poisoning caused by the scratch. 
The dependent claimed compensation, alleging 
that the scratcl1 was caused at work on the day 
when it was first seen. There ,vas no direct evi-
dence of the cause of the scratch, but there was 
medical evidence that if the lump was due to the 
scratch, the scratch must have been received at 
least three days before the lump appeared. It 
,vas held that there was no evidence to support 
the inference that death was due to an accident 
arisi11g out of and in the course of th.e employ -
ment. 

In Valentine v. Weaver, 228 S. W. (19) 1036, a 
,vorkman, while cutting kindling in the course 
of his duties, got a splinter in his finger. He 
died a week later of septicemia, claimed to have 
been a result of the injury. There was no evi-
dence as to how or where he injured his finger 
except the statements of his family, friends and 
the physicians as to what the injured man had 
told them. No splinter was found in his finger 
by the physicians. It ,vas held there was no evi -
dence on which a finding that the injury arose out 
of and in the course of his employment could be 
bas ed. 

The petitioner urges that a factual question 
alone is presented by the case and, the ref ore, 
the findings of fact by the Hudson County Com-
mon Pleas Court shol1ld 11ot be disturbed. This 
vie,v is clearly erroneol1s. Th e question for de -
ter mi11ation is simply whether the petitioner l1as 
pr oven any facts which will justify the legal con-
cll1sion that the decedent sustained an accident 
aris jng out of and in the course of his employ -
ment and tl1at his death resulted from the acci -
dent. 
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The respondent respectfully submits that this 
requisite burden of proof has not been met and 
that the petitioner has failed to establish that 
the decedent came to his death because of an 
accident arising out of and i11 the course of his 
emplo)rment. // 

Comm.ents on Sup·reme Court Opinion. 
The Supreme Court per curiam said: 

'' To prove the case, the petitioner relied 
11pon the testimony of Dr. Harry Greenstein, 
record p. 22; Dr. Ludwig Van Roeder, record 
p. 26; Dr. James Coughan, record p. 32. 
These physicians were all consulted for treat-
ment by the decedent. Dr. Greenstein on 
the 4th day of August, 1925, the day of the 
alleged injury, Dr. Van Roeder on Sep-
tember 12, 1925, and Dr. Coughan on Sep-
tember 23, 1925. The decedent died October 
1, 1925. The testirnony of these physicians 
was competent and legal evidence, under the 
case of Koske v. Delaware, etc. R. R. Co., 6 
N. J. Adv. Rep. 844.'' 

It is respectfully urged that this opinion is 
erroneous and the very case cited the authority 
which declares it erroneous. The Court of Errors 
and Appeals in the Koske case said (p. 847): 

'' While the witness not an expert, can 
testify only to such exclamations and com-
plaints, as indicate present existing pain 
a11d suffering, a physician may testify to a 
stateme11t or narrative given by the patient 
in relation to his condition, symptoms, sen-
sations and feelings, both past and present. 
In both cases these declarations are admitted 
from necessity, because in this way only 
can the bodily condition of the party, who is 
tl1e s11bject of the inquiry and who seeks to 
obtain damages be ascertained. But the 
1necessity does not exterid to declaratioris by 
the party as to the caiise of the injury, which 
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is the principal subject · matter of inquiry, 
and w 1hich m.ay be proved by other evidence.'' 

It is, therefore, respectfully urged that the 
judgment of the Supreme Court be reversed and 
judgment be entered by this court for the re-
spondent. 

Respectfully submitted, 

HARLEY, COX & WALBURG. 
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Statement. 

This is an appeal from a. judgment of the Supreme 
Court affirming a judgment of the Hudson County 
Court of Common Pleas in favor of petitioner in a 
workmen's compensation action. Only a factual 
question is involved. There was abundant evidence 
to support the judgment of the Supreme Court. 

The Facts. 

Petitioner, Henrietta Wilhelmi is the widow of 
Frederick Wilhelmi. Decedent lived in New York 
City and was employed in the Jersey City factory 
of appellant as a harnes-s maker for a number of 
years previous to his death ( Case, p. 15) . Up and 
until August 4, 1925, decedent was in good health 
( Case, p. 15), and on that day he worked for ap-
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pellant ( Case, p. 16). From his work he went for 
treatment to Doctor Greenstein at his office in New 
York City. He testified as a witneS's for petitioner. 
No valid objection was ma.de to a.n.y of the doctor's 
te-st1imony and to the greate;t portion of it no objec-
tion whatsoever w 1as interp ,osed. Nor was any mo-
tion to strike out any pa.rt of the evidence urged. 
Doctor Greenstein testified: 

At Case, page 23 : 

"Q. What did he tell you) doctor? A. The 
man came into my office on Augu -st 4J 1925) in 
the evening complaining of pain in his ab-
domen. He held his hand on his abdomen and 
told me while he was working on a hwrne.ss a 
needle had p·enetrated it) that is the abdom-e.n. 

Q. Did he tell you w·hen it h-appened? ,A. He 
told m-e it happe1ied while h-e was working and 
from 11)ork he canie to my place. 

Q. Thati day then? A. The same day. 
Q. Did you examine his. abdomen? A. I did, 

• sir. 
Q. Did you firid any marks there? A. A 

mark that appeare(l to me something sliarrp had 
penetrated it around the navel.)) 

* * * * 

At Case, page 24: 
"Q. After you took his history, doctor, and 

he told you that wh.ile working on that day he 
inj11red his abdomen with a needle- A. y ·es. 

Q. You exwmined him and found that he had 
been i,njured ,u,ith a sharp instrument? A. 
Something sharp had penetrated) probably a 
needle. 

Q. You saw that, didn't you? A. I sa,w a 
mark where something sharp had entered. 

Q. From your diagnosis waSi it probable t.11.at 
what he complained of was caused by a sharp 
instrument? A. Positively." 

* * * * 
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At Case, page 59 : 

"Q. Will J'OU tell us what time in the evening 
he came? A. It must have been close in to 
eight o'clock. 

Q. Now, you made an examination of him 
and you testified that you found 'a mark that 
appeared to me something sharp had pene-
trated it around the navel.' That's : right, isn't 
it? A. Yes, sir. 

Q. And you . also testified that 'something 
sharp had penetrated, probably a needle'? A. 
Yes:, sir." 

* * * * * * 
At Case, page 61 : 

"Q. I mean based upon your observation of 
that man) th .e examination of that particular 
portion of the ar,,atomy? A. Then my answer 
is the same) that it occurred some · time that 
day. 

Q. Well) then) doctor) could you tell froni 
yowr examinatiori of that mari w 1hether it oc-
curred . five minutes before or five hours before? 
A. Yes ·) svr/J 

At Case, page 62 : 

"Q. How could you tell that? A. Well) with-
iri five miriutes to an howr before there would 
be a bleeding point at the point of entrance of 
that object that entered the body. 
. Q. Was tliere a bleeding point there? A. No) 

sir. 
Q. What would be the inference you would 

draw, doctor? A. That it must have tak:en 
place a few hours beyond that. 

Q. A few hours beyond the time that he has 
seen you? A. A few hours before he had seen 
me. 

* * * * * 
Q. It might just as well have been five or 

six? A. Yes. 
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Q. And in all probability, · based upon yourr 
observation of that man, it did hav·e th.e app·ear-
ance that it . occurred fiv,e or si(JJ howr8 before 

1
· he had se~n you? ·A. Yes, s·ir.'' 

During the examinatio10>n August 4th, the doc-
tor found no lump or mass and did not consider 
decedent's condition serious. Thereafter, the p•a-
tient consulted Doctor Greenstein on several occa-
sions ', the last visit was , on August 10th ( Case, 
p. 23). 

Petitioner testified that her hus.band's working 
hours were until 6 P. M. (Case, p. 82, 1. 37); that 
he worked eight hours. a day; that he usually came 
home about 6 P. M. ( Case, p. 81, II. 37 to 40), but 
that on August 4th he went to Dr. Greenstein first 
( Ca.se, top p. 82) , and that on that day he did not 
come home until about eight o'clock: ( Case, p. 81). 
When he came home that eve-ning he complai11ed of 
pain (-Cas.e, pp. 15-16) . That night, petitioner saw 
a little red mark on decedent's "belly button". At 
no time prior to August 4th did Sihe see that mark 
nor did her husband complain or say anything about 
it ( Case, pp. 20-21). 

Despite the in}urr:IJ decedent suffered on Au .gust 
4th!J hie to work at the plant of the ap•pel-
lant un.til September 16, 1925 (Case, p. 16, 1. 37). 
This fact prosecutor admitted in its a.nswer ( Case, 
p. 11, 11. 30 to 35) . 

In the interval, decedent called for treatment 
upon Dr. Ludwig R. Von Roeder, a witness for peti-
tioner, to whose testimony there wa8 likewise n.o 
valid objection~ nor motion to stlf"ike out the whole 
or any parrt of the testimony. He said: 

"Q. Give the dates you saw him and what he 
said. A. Give the history? 

Q. Yes. A. On September 12th, late Satur-
day afternoon or evening, he came to my office 
complaining of very severe pain in the middle 
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of his abdomen and gave the his-tory of having 
received a-n injury there while repairing collars, 
a large needle he was using penetrating h-is 
abdomen. He gave the history that he had seen 
other doctors but they couldn't give him any 
relief and some patient of mine had referred 
him to n1e. I examined him carefully and found 
that he had a mass in practically the middle 
of the abdomen and the umbilicus. I told him 
at the time the only cure for him would be oper-
ation. * * * I gave him a slip to St. Francis' 
Hospital to Dr. Coughlan, James H., * * * I 
sent him with the diagnosis '. of cancer for a.n 
operation" ( Case, P·P· 27-28) . 

Dr. Von . Roeder further testified that the dece-
dent's condition resu -lte ·d, "from the trauma, that 
certainly started it"_; and that ''the symptom-s all 
dated from the tim •e. of the in.jwry" ( Case, p. 28), 
that "in my opinion the in,jury was the stwrtilng 
point" ( Case, p. 29) ; that "the primary · cau-se was 
the injury'' ( Case, bot. p. 31, top p. 32) . 

He testified from his twenty-six years- experience 
in medicine that "some cancers are very, very rapid 
and some are very, very slow" ( Case, p. 30) . He 
was: familiar with the duties- of a harness. maker 
( Case, p. 30, 1. 35). He testified that from the 
present knowledge of the causes of cancer one of 
them is irritation, constant irritation. 

He attributed the condition , of decedent to the in-
jury he received on, August 4th, because after liav-
ing received the injury decedent continued working 
until September 16th, and the constant ir1·--itation of 
his ioork upon the in/jury constituted the primary 
exciti -tig cause of the cctricer ( Case, pp. 30-31) . Quot-
ing from his testimony he said : · 

At Case page 31 : 

"Q. You said on direct examination that this 
mass came to this m1an, yowr diagnosis was 
from the injury he receiv ,ed on Au ,gu,st 4th? 
A. Yes." 

f , 
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On cross examination he S'aid: 

"Q. You said that it couldn't come from a 
puncture or an abrasion of the s:kin tissue? A. 
Yies, but this is more thwn that ,; the· ·man had to 
contin ,ue work and t~ constant irritation of 
his working, pressing on that, is enough to 
cause it. That is the primary em'C·iti,rig cause 
of it. 

Q. Then the piercing of the skin by the nee-
dle would not cause it? A. If there was no 
other irritation. 

Q. Then, it would be -due to the occupation? 
A. The occupation, occupation cancer, if you 
want to put it that way." 

On redirect, he said : 

"Q. The primary cause, you say, was this 
pu;nctwre? A. The injury." 

Again on recross examination at Case page 32 
he said: 

"Q. Did you sa.y it was or it migh,t b,e? A. 
It was the injwry _; yes, sir. 

Q. It didn't produce a cancer, did it? A. 
The irritation never produced it; it is exciting." 

Dr. Von Roeder referred decedent to Dr. James 
Coughan for operation ( Case, p. 29). He, too, testi-
fied as a witness · for petitioner withot1t objection, 
at page 33: 

"Q. The umbillicus is the naval, the belly 
button, is that it, in plain English? A. Yes. 
He said (referring to decedent) around the 
fi;rst part of August, I don't rem -emb,er the ex-
act d.at-e, at his work, he struck himself in the 
umbillicus with a needle and that he was a 
harness maker or repairer and worked a,long 
that line." 

No motion 1oas made to strike ou,t any portion of 
this testimony. 
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Dr. Coughan examined decedent and verified Dr. 
Von Roeder's diagnosis of carcinoma of th~ umbilli-
cus. 

He said at Case page 33 : 

"Q. C'aus .ed by what in this instance, in this 
case? A. I attributed t'he cause to the stiab 
wound, the penetrating w·ound/' 

At pa.ge 34: 

"Q. What caused a primary carcinoma, in 
your opinion? · A. That I traced back to the 
puncture wound." 

He operated upon decedent on September 24th 
( Case, p. 33). Decedent remained in the hospital 
for a week and died on October 1st. He further 
testified at page 34 : 

"Q. In your opinion, based upon your obser-
vation of that m.an, what did he die from? A. 
Carcinoma o.f the umbillicus. 

Q. Ca.used by what? A. I assume it was due 
to the trauma. 

Q. What is that? A. Injury from a pene-
trating wound." 

Dr. Coughan's operation and examination dis.closed 
"the stomach was normal" ; "that none of the 
gro"\\rths were connected with the stomach" ; and 
that the mass developed from August 4th to Sep-
tember 15th, and also said at page 34: 

"Q. Would it develop from this puncture? 
A. That was my opinion, that it did develop 
from the puncture." 

Dr. Coughan practiced medicine for fourteen years 
( Case, 32) and he, too, testified concerning can-
cers-"there are slow growing and rapidly growing 
cancers" ( Case, pp. 42, 43) . He was positive of 
his conclusions in this case because of the physical 
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appearance of the contents of the man's body ( Case, 
pp ·. 45, 46) . 

While decedent was in the hospital, he wrote a 
letter to appellant which appellant received and 
produced at the trial. T' letter was written in 
German, a translation was agreed upon and offered 
in evidence without objection and marked Exhibit 
P-4 ( C,ase, p. 21) . · In the letter, decedent notified 
his employer of the oncoming operation:, and said 
in part: "I write you today so that you can report 
me sick to the company, because I received m-y sick-
ness at that pl .ace and it will be some tin1e before I 
can work again.'' 

Frederick: ,vilheln1i, son of decedent, t6sti:fied 
that after his. father's death he called at the factory 
of appellant and talked with Mr. Straub_, the fore-
man, who said "he didn't think a needle would do 
that" and who gav.e him decedent's bag of tools and 
among them were ((awls, a sm-all ham-mer-needles" 
( Case, p. 80 ) . 

The prosecutor produce :d no evidence denyin -g the 
occurrence of the injury on, August 4th, 1925. They 
submitted only medical testimon .y of two doctors 
who did not see nor emamine decedent but who re-
sponded merely to hypothetical questions. 

· Argnlllent. 

We respectfully urge the a:ffirmance of the judg-
ment for two reasons; first, because there was evi-
dence to support the findings and judgment ·of the 
Common Pleas and Supreme Court; second, assum-
ing, but not conceding, that some of the evjdence 
was hearsay, such testimony was given without 
proper objection, exception or motion to strilre out 
and such evidence is, therefore, entitled to its nat-
ural probative effect. 
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POINT ONE. 

There was evidence to support -the 
findings in petitioner's favor. 

The Supreme Court in its opinion correctly held 
that the testimony of petitioner's witnesses, Doc-
tors Greenstein, Von Roed.er and Coughan upon 
,vhom decedent called for treatment was competent 
and legal evidence ( Case, pp. 95-96) . The rule is 
well settled that declarations of a p·atient made to 
his physician or surgeon for the p·urpose of treat-
ment are admissible in evidence. 

Koske v. D. L. & W. R. R. Oo.J 6 N. J. Adv. 
Rep. 844; 

Oonsolid -ated Traction Co. v. Lambertson) 
60 N. J. L. 452 . . 

The declarations of the decedent in this case de-
rive unimpeachable credibility because neither the 
doctor nor the decedent con~idered the injwry se .. 
r-ioits _; in fact the deced'ent continued working from 
August 4th until Septeniber 16th. No suit was 
pending nor was. any contemplated. He sought re-
lief from his suffering and it was necessary for the 
physicians to know the truth in order to be prop-
erly able to diagnose his condition. The appellant 
in its brief admits that declarationg of the character 
described by a patient to a physician are compe-
tent but urges that under the authority of the case 
of State v. Gruich) 96 L. 202, declarations made to a 
physician as to the cause of the injury and whicli 
may be proved by other evidence) are inad1nissible. 
There are several answers which are dispositive of 
the appellant's contention in this- re·gard. First, 
the cause of the injury cou,ld not- be proved by otlier 

.· , 
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evidence~· second, under the rules concerning trials 
before the workmen's compensation bureau, such 
evidence was admissible; an-d last, and liighly im-
porta -nt, the11e was no v•alid objection to any of the 
questions and to some there was no objection. The 
appellant made no motion, to strike out that por-
tion of the testimony that related to th ,e ca,use of 
tlie injwry, it cannot now · be hewrd to compl ·a-in of 
this evidence. 

The law of 1918, Section 9, page 433 ( Comp. Stat. 
1911-1924, Supp. 236-50) an1ended the Work:men's 
Compensation Act and provides. that the official 
conducting the hearing shall not be· bound by the 
rules: of evidence. In the case of Scalise v. Uralde 
Asp ·halt Paving Oo., 98 N. J. L. 696, Mr. Justice 
Kalisch, .speaking for the Supreme Court at pages 
699-700, said: 

"Observation is inescapable that there is no 
general design expressed to change the rules. of 
evidence a.s they now exist, but that the . sole 
legislative aim . is, as a part of a procedure · in 
a proceeding unknown to the common law, to 
permit the statutory tribunal) of the first in-
st .ance, which may or may not be composed of 
individ11als learned in the subleties and nice-
ties of the law of evidence, to hear and investi-
gate each and every claim for comperrsa,tion un-
hampered by th-e observance of the rules of evi-
dence. We think therefore that the object is 
germane to the title of the act. 

"But as to the probative force of testimony 
condemned by the generally accepted rules. of 
evidence to be incompetent or improper or val-
ueless, an entirely different legal situation is. 
presented. 

"Section 9 of the act of 1918 apparently had 
its origin in section 68 of the New York sta .tute 
dealing inith . the snm-e 1natter und ·er considera .-
trion here. The New York statute, however, is 
more explicit than ours." 
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The rule is well established in this juris-diction 
·and in every other juris :diction wherein a similar 
provision of the statute is contained, that the work-
men's compensation bureau is; not bound by the 
technical rules of evidence ; that hears-ay evidence 
may be admitted and that a findin .g or verdict will 
not be disturbed beca.use of the admission of hear-
say evidence if there be other competent evidence 
in the case. 

The Scalise case cited the case of Owrroll v. 
Knickerbocker Ice Co., 218 N. Y. 435; 113 N. E. 
507, wherein this section of the New York Statute 
is construed by Mr. Justice Cuddeback in the fol-
lowing language : 

"This section has plainly changed the rule of 
evidence in all cases- affected by the a.ct. It 
gives the Workmen-'s Oomp-ensation Commis-
sion free rein i1i making its investigations and 
in conducting its hearings_, and authorizes it to 
receive arid consider_, not only hearsay testi-
mony_, but any kind of evidence that m,ay throw 
light on a claim pending before it. The award 
of the Commission cannot be overturned on ac-
count of any alleged error in receiving evidence. 

"This · is all true, but, as· I read it, .section 68, 
as applied to this case, does not make the hear-
say testimony offered by the claimant s-ufficient 
ground to uphold the award which the Commis-
sion made. That section does not declare the 
prob -ative force of any evidence, but it does de-
clare that the air and end of the investigation 
b~y the Commission shall be 'to ascertain the 
.substantial rights. of the · parties.' No matter 
what latitude the Commission may give to its 
inquiry, it must result in a determination of 
the substantial rights of the parties. Other-
wise the statutes become groSisly unjust and a 
means of oppression. 

((The act may be taken · to mean that while 
the Commission's inquiry is not limited by the 
common laiv or statutovry rules of evidence or 
by technical or formal rules of procedu;re) a;nd 

--
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it may, in its discretion accept any evidence 
that is offered, still in the end there mus ,t be a 
resid'lJIIJ/m, of legal evidence to s·upport the claim 
be/ ore an award can be made-.'' · 

Carroll v. Knickerbocker Ice Oo., supra, is a lead-
ing case and has , been citea' in many jurisdictions 
where the s·ame provision.s as are contained in our 
.statute are in force. Similar provisions in work-
men's compensation statutes have been likewise con-
strued by Mr. Justice Moschzisker (now chief Jus-
tice), speaking for the Supreme Court of Pennsyl-
vania, in case of MC'Oauley v. Imperial Woolen Oo., 
104 1\-tl. 617, and by Chief Justice Bond of Mary-
land in Stan,dard Oil Go. v. M ealeyJ 127 Atl. 850, 
reference to which will hereafter be made. 

In its brief, the prosecutor cites at great length 
from the opinion of the Supreme Court of Illinois in 
Peoria Oorda_qe Go. v. In~di1tstrial Boarrd, etc., 284 
Ill. 90; 119 N. E. 996. This ,is inapplicable beoause 
Illinois has ,no provision such, as is contained in our 
statute and in the statutes of numerous other juris-
dictions like Penn .s·ylva .nia, Maryland, California, 
Michigan and many others. Reference is also made 
in prosecutor's brief to many British citationsJ but 
these again are inap -plicable beca.use thou.qh tlie New 
Jersey statute is identica,l with the British statu,te 
i1isof ar a.'i hoth require th,ort before recovevry can/ be 
had thrat an acciden.t must arise out of and in the 
course o.f employment _, yet the British statutes have 
no for the relaxation of th-e rules of evi-
dence. 

The cases on this subject are uniform in_ holding 
~hat a finding based exclusively upon uncorrobor-
ated hearsay evidence will not be sustained; but 
where there is. legal evidence to support the courts 
finding the admission of hearsay, over objection, 
the judgment will be sustained. Where admissible 
evidence exists corroborative of the hearsay the 
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court will consider the legally competent and in-
competent evidence together in arriving at its judg-
ment, and such a judgment is invulnerable against 
attack,. 

Respondent contends that the record is replete 
,vith legally relevant, material and competent evi-
dence. The only evidence in the case which appel-
lant l1rges as objectionable, on the ground that it 
is hearsay is the testimony of the physicians con-
cerning decedent's declarations as to the cause of 
the injury. We reiterate that there was no objec-
tion to this testim .ony nor a motion to strike it out, 
and hence, is evidence. For the sake of argument, 
assuming that this evidence be excluded, the 
residual competent evidence establishes the follow-
ing facts :-that the decedent resided in New York 
and for a number of years prior to his death he was 
employed by the defendant in its factory in Jersey 
City as a harness maker; that up and until August 
4th, 1925, he was in good health; that on that day 
he worked for defendant; that he worked eight hours 
a day· until 6 P. M. on each day. About eight o'clock 
in the evening on August 4th immediately after his 
work:, he called urJon Dr. Greenstein at his office in 
New Yorl{ City. vVhen the doctor saw him, he held 
his hand over his abdomen and was in pain. De-
cedent told the doctor that he injured himself that 
same day while at work. Upon examination, the 
doctor found a red mark at the umbillicus where it 
had been punctured apparently caused by a sharp 
instrun1ent, probably a needle; that from its appear-
ance the wound had been inflicted between five and 
six •hours before 8 P. M., i. e., between two and 
three o'clock on the same day, at which hour he ad-
mittedly was working for his employer. That same 
night, upon his arrival home from the doctor's of-
fice, the deceased complained of pain to his wife and 
she saw the marlt. Thereafter, he continued at his 
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work until September 15th. Two other doctors tes--
tified that he had told them he was injured while 
working on a harness · and from their examinations 
were able to say that the decedent's condition was 
due to the injury he received on August 4th. It is 
further evidenced that amo~ his. tools found at the 
factory, ·with which he worked, were needles. Fin-
ally, the evidence establishes that he died on Octo-
ber 1st of carcinoma of the umbillicus, primarily 
caused by the injury he sustained on August 4th 
and brought about by the constant irritation occa-
sioned by his working for the defendant until Sep-
tember 16th. 

The deceased was in good health before he went 
to work on August 4th. It is presumed his health 
was good before that date. 

I 

None of the facts above detailed were controverted 
by the appellant. 

The single question of fact in the case is whether 
the decedent was injured in the course and scope 
of 'his employment. 

From the undisputed evidence that decedent 
worked for defendant on 1\ugust 4th, the character 
of his work and the presence of needles among his 
tools, the appearance of the injury, and the evidence 
of Dr. Greenstein that the wound was sustained at 
about two or three o'clock in the afternoon when he 
admittedly was at work, his- hours being until 6 P. 
M .. , the court was eminently justified in drawing 
the inference that decedent sustained the injury i11 
the course and scope of his employment. These 
facts, considered with the decedent's statement, "I 
struck myself today with a needle at my work," 
make the inference that he was injured in the course 
and scope of his employment, conclusive, especially 
so, in the absence of any evidence to the contrary 
from appellant. 
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Mr. Justice McPherson in McLoughlin v. Horn, 
106 Fed. 24 7 succinctly said, inferences of fact are 
themselves facts. 

We concede that there was: no eye witness to the 
penetration of the needle into the umbillicus of the 
decedent, but it is a well established rule of law 
supported by many authorities in our jurisdiction 
that an accident need not be established by direct 
evidence, but may be established by circumstantial 
evidence. All that is- required is that the circum-
,stances be such that the court. might properly on 
the grounds of probability rather than that of cer-
tainty exclude the inference favorable to the de-
fenda .nt. The question arises only where the evi-
dence is circumstantial and where the probabilities 
may be all that are attainable. 

Hannon v. DeWIWare) etc., 98 N. J. L. 191; 
Austin v. P. R. R. Go.) 82 N. J. L. 416. 

Tb.e rule is well settled that circumstantial evi-
dence is frequently the only kind of proof attain-
able and if from the proven facts a reasonable in-
ference is deducible that the injury arose out of 
and in the course of employment, such a conclusion 
by the trial court. will not be disturbed. 

M onziano v. Public S,ervice Gal;; Go._, 92 
N. J. I.J. 322; 

De Fazio v. Goldsclvrnidt Dettin ,ning Go., 
88 Atl. 705·; Afflrmed 87 N. ,.J. L. 317; 

Jf uzik v. Erie R. R. Go.) 85 N. J. L. 129; 
Affirmed 86 N. J. L. 695; 

.Jfinard v. West Jersey Oo.J 74 N. J. I.J. 39. 

The petitioner's medical witnesses definitely tes-
tified concerning the injury of the decedent. Dr. 
Greenstein testified that in all probability, in his 
opinion, a needle did cause the injury. All of the 
doctors testified as to the effect of the injury upon 
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the decedent; the result thereof and the caus.e of his 
death. This testimony was not merely opinion tes-
timony, but evidence based upon intimate knowl-
edge. The rule is equally established that s.uch evi-
dence is admissible, competent, relevant, material 
and of much probative force ( 

Jones on Evidence, Vol. 3, pages , 2462-
2466; 

Osbun v. De Young, 99 N. J. L. 204; 
State v. Powell, 7 N. J. L. 244; 

The Workmen's Compensation Act provides that 
the judgment of the Court of Common Pleas shall 
be conclusive and binding ( Comp. Stat. 1911 to 
1924, Secs. 236-60, p. 3894) . 

The law is that :findings of the Common Pleas 
J 

Court in workmen's compensation cases on ques-
tions of fact are final and will not be disturbed if 
there be any evidence to support them. 

H1.illey v. Moosbrugger, 88 N. J. L. 161; 
Geizel v. Regina Co., 96 N. J. L. 31; A:f-

:firmed 97 L. 331. 

There are many cases in other jurisdictions whose 
""\\7ork:men's- compensation act is similar to the one 
in force in New Jersey which are directly in point. 
We will n.ow discuss some. In the very recent case 
of Johnston v. Payne-Yost Const. Co., 141 Atl. 481, 
decided by Chief Justice Moschzisk:er, the facts 
,vere that Johnston was employed as a laborer by . 
the defendant. His widow filed her claim for com-
pensation. No witness saw the occurrence, but pe-
titioner claimed that on .June 2, 1926, during work:-
ing hours decedent was burned on the nose. Nine 
day.s later he died of tetanus. The · widow stated 
that when her husband went to work on the morn-
ing of June 2nd he was well and uninjured, but 
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that, when he returned in the evening he had a blis-
ter on his nose, evidently caused by a burn. The 
court admitted, over objection, statement made by 
decedent to a.nother after the happening. Medical 
testimon~y was offered as to what the physician re-
garded as the cause of the death. An award in 
favor of the petitioner was affirmed. The court de .. 
termined that in Pennsyl\rania as in New Jersey 
that the revisor~y po,ver of Appellate Courts are 
limited to such consideration of the testimonv as .. 
will enable the reviewing tribunal to ascertain 
whether the record contains competent evidence t-o 
support the findings of the compensation authori-
ties and that where they are supported by co1npe-
tent proof they, and the inferences to be drawn 
therefrom, are as conclusive as the verdict of a jury. 
The court further said that the testimony as to the 
utterance made by decedent soon after the injury 
could be treated as relevant corroborative proof of 
the validity of the inference that such injury oc-
curred in the course of his employment. The court 
pointed out that in workmen's compensation ac-
tions the rules of e'vidence are not applied with the 
same rigor as in litigation befo,re a jury; that strict 
or unduly technical application of the rules of evi-
dence would at times defeat the chief purposes of 
the act. The award was affirmed. 

The case of Slemba v. William C. Hamilto1i & 
Sons, 138 Atlantic 841, decided by the Supreme 
Court of Pennsylvania, is directly in point. De-
cedent was injured in his right knee. No one saw 
the accident. Shortly after, another employee no-
ticed decedent holding his leg, and was told that he 
had been hit on the lrnee by a barrel. When dece-
dent returned home that night he told his wife 
about the accident, and she saw the injured knee 
and the way it was swollen. Shortly afterwards he 
was taken to a hospital, and his trouble was diag-
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nosed as: sarcoma o.f the knee and metastasis of the 
lungs. While he was operated on, a growth, the size 
of an orange, was removed from the place of in-
jury. The court, after stating the recognized rule 
that ·the :findings of the compensation bureau would 
not be reversed if there b{ some competent evi-
dence, said : 

"So, too, where the injury has res.ulted in 
death, and, by reason of that fact, the claim-
ant is deprived of the testimony of the one who 
could have shown exactly how the accident hap-
pened, the inability to do so is not a fatal de-
fect. It suffices if the facts justify the conclu-
sion that the injury was an accidental one, sus-
tained in the course of decedent's employment. 
(Citations.) It ought not to be necessary to 
repeat these propositions so constantly, but it 
seems to be required where insurance carriers 
are concerned. * * * 

"Even were we to disregard such of the above 
evidential facts as might . perha .ps be claimed 
as hearsay, yet enough would remain to sus .-
tain the :findings that decedent suffered the in-
jury complained of in the course of his employ-
1nent. 

"The doctors who saw decedent during his 
· illness all testified positively that, in their judg-
ment, the sarcoma was caused by the injury to 
the knee." 

The court afftrmed the judgment on the ground that 
there was evidence to support the conclusions of the 
court below. 

See, also, 1J!cHenry v. Marion &c. Co.) 133 Atl. 
159. 

Another case directly in point is McCauley v. Im-
perial Woolen, Co., 104 Atl., page 616~ decided by 
Chief Jus ti ce lVIoschzisk:er. The facts were: 

McCauley was a wool-sorter in the employ of the 
defendant. That he went to work on the morning 
of April 4, 1916, perfectly well, but that when he 
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left defendant's plant. in the afternoon of that day 
there was a little scratch on the back of his neck 
which caused a swelling, which was the beginning 
·of anthrax, from which he died within three days. 
There was· admitted in evidence a remark made by 
decedent to his son when he left work, viz., "I got 
stuck with a sticker." On his- return home, he told 
his wife that one of the stickers in the wool he was 
carrying had tore him in the neck. The court held 
that these convers :ations were hearsay and standing 
alone would be insufficient to s.ustain the findings 
of the complainant, but together with the other cir-
cumstances. in the case were sufficient to support 
and justify an affirmance of the verdict in favor of 
the plaintiff. At page 621 it was said : 

"* * * The board properly decided that 
wha .t McCauley said) as to tlie ca-use of the mark 
upo ,n his neck, is hearsay) and, standing alone, 
insufficient to susta -in the findi1igs in favor of 
the claimant made by the re:f evree'J· but we con-
cwr in the view of the court below that the 
other facts in the case constitute circumstantial 
evidence which) togetherr with the competent 
and relevant parts of the e[J}pert professional 
testimony already referred to) was adequate to 
sustain the referee)s allowance of compensa-
tion. In other ,vords, under the circumstances 
of this. case, deceased apparently not having 
been where he was liable to become inoculated 
with external anthrax, except at his work, and 
he, as he left defendant's mill on the day in 
question, having shown symptoms of that dis-
ease, by the marlr upon and swelling of h_is neck, 
the inference may reasonably be drawn, in view 
of the nature of the work on which he was en-
gaged, that the inoculation occurred during the 
cours.e of his employment, or, as said by one of 
the doctors: In all probability 'the disease was 
caused by the anthrax germ entering through 
the sk:in by reason of a 'sticker' from the wool 
which decea.sed handled during the day." 
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In Sta .ndard Oil of New Jersey v. M0a.ley, 127 At-
lantic 850, petitioner was the widow of a driver of 
a wagon whose death was caused by lymphosarcomo 
or lukemia, that is, of a malignant growth in the 
glands. The decedent had been employed by his 
employer for about six. weel{s./ There were no wit-
nesses to the injury which it was claimed caused the 
death. Chief Justice Bond, at page 851, said : 

"There was no visible injury; no bruising or 
external mark. Evidence of injury consists en-
tirely of reported statements. of the man him-
.self prior to his death, which, of course, is. hear-
say testimony in these proceedings; and all the 
exceptions · arise from the acceptance of such 
testimony as a ba.sis of compensation under the 
Workmen's Compensation Act. * * * The 
wife testifies that when her bus.band came home 
on January 16th, he reported to her that he 
had slip ·ped and struck his left side on his 
wagon that day, and had a feeling a,s if some-
thing had torn a.nd she felt a lump or 'bubble' 
at the place indicated. The superintendent 
says the man later described to him such a fall 
against the wagon; and three p,hysicians who 
attended the man within a few weel{s after the 
beginning of disability, say · that when exam-
ined he gave each of them a history of s.uch an 
occurrence.'' 

The Court then discusses the provision of it,S. stat-
ute which is similar to the one in force in New J er-
sey. It points out the difference in Illinois, citing 
Peoria Corda_qe v. Industrial Bowrd, 284 Ill. 90; 119 
N. E. 996 ; and also the different rule in England, 
citing Am,y8 v. Barton and Gibley v. Gt. Western 
Ry. Co., which are relied upon by the appellant 
here. The Court then shows that Maryland has the 
same provision in its statute as. New York and other 
states, cites the New York ca.se of Carroll v. Knick-
erbocker Ice Go., supra, and follows · the rule there 
laid down. 1.'he Co11rt continued : 



"With thes ,e considerations -in mind, · then, 
whether it was proper for the court below to 
admit statements of a deceased workman .said 
to have been made to his wife, and to his· physi-
cians, that he had fallen and struck his side 
at a spot where the malignant growth later de-
veloped, and to refer to the jury the question · 
of fact whether death resulted from an acci-
dental injury, when this is' all the evidence 
there is of such an occurrence. Without ex-
tending the discus :sion at this; time in an at-
tempt to work out final general principle, we 
have concluded that in tlvis particular case the 
action of the co111f"t in each respect w:as proper. 
The statements , are reproduced by tlvree or four 
witnesses who hewrd them at first hand from 
the workman. They ref er t-o a simple fact) and 
were such as to leave no room for S'Ubst(J/Jitial 
misundetrs-tanding) and it seems to us basing a 
finding of fact on th,em is) after all) hard'ly a.ny 
greater relamation of wise caution than has 
long been made in the admission of secondary 
evidence to establish the contents of a writing 
which cannot be produced." 

A leading case in Massachusetts, In re Bean 
( 1917), 106 Northeastern 826, also support the pe-
titioner. Edward T. Bean was a workman in the 
Park Department of Boston. On May 19th and 
20th, he was employed in improving the grounds. 
On May 19th he received a scratch on the back of his 
hand which became infected, and on May 25th he 
died of blood poisoning caused by the injury. The 
only evidence of the i11 . ._jury were s·tateme:nts made 
by the · decedent to his wife upon re.turn from work 
an,,d to perso 1ns at the ho8pitaJ. An award in favor 
of the widow was affirmed. In the course of the 
opinion, Mr. Justice Carroll, speaking for the Su-
preme Judicial Court, said : 

"The employer argues · there was ' no evidence 
that the injury arose out of and in the course of 
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his employment. On Thursday, May 20, on his . 
return from work, the decedent complained of 
his hand and said it had bothered him all day. 
There wa.s then a small .scratch on his right 
ha .nd back of the middle knuckle. He said it 
was done while he wa.s: at his work. The fol-
lowing morning the hand wa,s very much swol-
len; he was removed to the hospital Sunday, 
and died the following Tues:day of septicaemia, 
resulting from the injury. Although there was 
no evidence to show in what manner he was in-
jured, or what caused the scratch on his hand, 
there wa.s, evidence that the injury ha.ppened 
while he was at his work and it could have been 
found it arose out of and in the course of his 
employment. When examined at the hospital 
and asked how he was hurt, he replied, 'he 
scratched it on .something,' while he was work-
ing around plants, he did not remember wheth-
er he 'stuck a thorn in it,' but he knew he was 
injured in the course of his employment; and 
that the injury resulted from it. Under these 
circumstances there was evidence to sup •port 
the finding of the court" ( citing cases) . · 

In 20 A. L. R. are numerous cases sup ·porting 
our contention. At page 14, State em rel. Albert 
Dickinson Go. v. Dist. Ct. ( 1917) , 139 Minn. 30, 
165 N. W. 478, is reported. It is like the case at 
bar. The decedent in the reported case was en-
gaged in loading and unloading bags into and 
from box cars. Decedent ha .d no scratch on his . 
hand when he left home for work that morning; he 
returned home with a scratch on his ha,nd. Wit-
ness testified that it was a scratch about two hours 
old. The Court held the circumstances sufficient to 
support a finding that the injury which resulted in 
death following blood poisoning wa.s sustained in 
the course and scope of decedent's. employment. In 
part, · the Court said : 

"The fact that the deceased had no scratch 
when he left home in the . morning and had one 
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when he came home ·from work at night; that 
he must have come home immediately, for he 
was home within half an hour of the time he 

· quit work; that the scratch had blood upon 
and which had hardened, indicating that the 
scratch had been received earlier tha .n the time 
he quit work; that it. was such a scratch as he 
was ' not likely to receive on a trip from his 
work to his home, and such a scratch as he 
might well receive while at worlr-these facts 
* * * were such that the court might inf er 
that the .scratch was received while the de-
ceased was in the · course of his usual work, 
and th .at it arose out of it." 

Bearing in mind that the British Act does· not 
contain the provisions for relaxation of the rules of 
evidence which exist in jurisdiction like New York 
and New Jersey, nevertheless, in cases involving 
similar questions., awards have been made. 

In the leading case of Mitchell v. Glamorgan Goal 
Co. ( 1908), 9 Butterworths' 1'T orkmen's Compensa-
tion Cases 16 ( Butterworths' Old Series), reported 
in Chartres' Judicial Interpretations . of Work-
men's Compensation Law 268, it was held as fol-
lows: A repairer, uninjured when he began work 
at a colliery, in the evening, returned home next 
morning with a crushed finger, and eventually died 
from blood poisoning. Held ( reversing County 
Court Judge), that there was evidence to support 
inference that the injury arose out of employment. 
Gorell Garnes, P., said: 

"If the known facts are equally consistent 
with either alternative the plaintiff is not en-
titled to s-ucceed, because no one can reason-
ably draw the inference in his favor, but where 
the known facts are not equally consistent the 
case is totally different, because one rrvust 
bring in one's knowledge of what happens in 
orrdinary life. App ·lying that here, the work-
ma;n was engaged in woff"k at which accidents 
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do happen) and the probability t.heref ore is 
that the accident happe 1ned at a, time when h,e 
was so engaged ratlier than a,t, a time when) in 
the ordi-na;ry course of life) such accidents do 
not happen. There is notwing to suggest here 
tha,t the accident ha,ppened ori the w·ay home 
and the inference ca.n /r easonably be dr(JJU)·n 
that it arose 1 out of and in the , course : of his 
employment" ( p. 18) . 

Couzens-Hardy, M. R., s:aid: "A man does 
not get a crushed finger when he is walking in 
the road, and he does not have a bit of rag to 
put around it. It is. quite clear that the acci-
dent did not happen on his. way to the col-
liery because he was. all sound when he got 
there. What we held there was 1 that the 
learned judge was entitled to dra .w the infer-
ence that an accident of that nature did occur 
in the only place, and only under tl1e only cir-
cu,rnstances in ,vhich such an accident could 
by any reasonable means occur. All that we 
decided was that the judge might draw that 
inference" ( in Jenkins v. Standard Collieries 
Go. ( 1912), 5 B. W. C. C. at p. 7 4) . 

Another leading case decided by the Court of Ap-
peals in England is. Fleet v. J oli1ison ( 1913) , 6 B. 
W. C. C. (New Series-) 61, in which an award for 
petitioner was affirmed. The facts quoted were. 

"A mason's labourer, using a hamm .er and 
chisel at his work, left home without any injury 
to his hand. He returned home with an abra-
sion on the thumb of the hand that held the 
chisel where the hammer would most probably 
have hit him had it slipped. It was poulticed 
and about a fortnight later, after it had ap-
parently healed, an abscess formed in the arm-
pit and the man died soon after from blood 
poisoning due to the abscess. There was medi-
cal evidence that the incubation period was 
consistent with the theory that a microbe had 
entered the wound in the thumb on the dav of 

. / 

the injury and set up the abscess. There was 
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no evidence to support any other theory. The 
county court judge found that there had been 
an accident arising out of and in the course of 
the employment and that death resulted from 
the injury caused thereby. 

"Held, there was evidence to support the 
finding." 

In the course of the opinio ,n in the above case, 
Hamilton, L. J., at page 66, reasoned: 

* * * "If I start the day with clean 
hands and then find my finger inked, it is a 
question of fact whether it became inked while 
I was sitting in Court or while I was taking off 
my robes, and there is no violence done to the 
facts in saying that the finger became inked in 
the course of my employment in Court. No one 
can suggest that the Judge is left in a state of 
equilibrium on that matter. In the same way 
in regard to the question of death resulting. 
The man had a qualified medical practitioner. 
By an operation it was proved that the abscess 
was characteristic of such a lesion as this man 
in fact sustained.'' 

Similar in effect is Stapleton v. Dinnington 
(1912), Court of Appeals, England, 5 B. W. C. C. 
(New Series) 602, decided by Couzens •-Hardy, M. 
R., and there, too, was no direct €hridence of an in-
jury. The workman had been well when he went to 
work and he :finished his shift and walired home. 
At home, he complained to his wife about his foot 
and subsequently complained again. The doctor 
who examined it found marks which in his opinion 
had been caused by a "reight having fallen upon the 
foot. On this evidence, the court affirmed the 
county court, which came to the conclusion that the 
legitimate inference was that the decedent met with 
an accident "rhich later resulted in death. 

Another case in point is Wright v. Kerrigan 
( 1911), decided by the Irish Court of Appeals in 45 
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Irish L. T. 82, reported in Vol. 4 of Butterworth's, 
Workmen's Compensation Cases, page 432, and 
which is cited in Wigmore on Evidence. The find-
ing in favor of petitioner was affirmed. In this 
case, too, there was no direct evidence of injury. 
The only evidence being that the decedent was em-
ployed by defendant and that he went out well and 
when he came home he com.plained that his leg was 
hurt. There were marks on his body. He sub~e-
quently died. The court admitted testimony of the 
doctor that the decedent told him that he had met 
with an accident while moving a coffin. The opin-
ion of the court, which was written by Sir Samuel 
"\Valker Bart., Lord Chancellor, stated in part: 

"This is rather a line-ball case; but we think, 
on the whole, that there was. sufficient evidence 
for the Recorder to come to the conclusion of 
fact at which he arrived-namely, that death 
was due to injuries, the result of an accident 
which arose out of and in the course of the 
employment of the deceased. It was part of 
this man's business to lift coffins out of a van, 
and whilst he was so engaged one of the coffins 
might easily strike against his chest and cause 
the abrasion a.nd injury. He- we·nt out well, 
and when he came home he complained that his 
leg was hurt; and there wa.s a black mark on 
his right side, his leg was .strained and swelled, 
and he was marked in the stomach. The evi-
dence of the doctor who emamined him was a,s 
follows: 'I strapped his side where he co·m-
plained of pa,in, which he said was resiilt of 
accident. I prescribed for his leg, which he Raid 
was hurt. ~lark on right side as if something 
knocked against him, and also on his right leg. 
The~y ,vere caused by abrasions of some sort .. 
He died of pneumonia supervening on pleurisy. 
* * * In my opinion the pleurisy on which 
pneumonia su-pervened was caused by injury-
i. e., traumatic-and the post mortem show.s 
that to be correct.' * * * It is quite evi-
dent the deceased on that occasion told the doc-
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tor that an accident had happened to him. The 
cause of death given by the doctor was pneu-
monia supervening on pleurisy caused by an in-
jury. * * * He ,states that what he saw on 
the body of the deceased was consistent with 
the accident which deceased said had occurred 
to him. This man, whose employment was lift -· 
ing coffins, went out well, and came home, as 
we have heard, with marks and injuries upon 
him. In these circunistances it strikes me that 
th,e inf eren,ce drawn in the Glamorgan case 
may be drawn here. In that case, the man's 
:fingers might have been crushed in many ways, 
and the Court of Appeals held that the County 
Court Judge might have drawn the inference 
that the accident occwrred in th,e course of his · 
ivork, .so here, the Recorder having drawn a 
similar inference, I do not think we would be 
justified . in upsettin .g the award." 

We respectfully direct the attention of the court 
to the fact that the case of Amys v. Barton, cited 
by appellant in its. brief, does not overrule the cas .e 
of Wright v. Kerrigan, supra. The only criticism 
the Amys case makes is with the headnote in the 
Wright case. 

The appellant in its . brief, page 15, .says that 
New Jersey has adopted the same rule as the Su-
preme Court of Illinois in Peoria Cordage Com-
pany case. Appellant is in error in this. regard. 
The State of Illinois has no provision in its work-
men's compensation act which · permits the relaxa-
tion of the rules of evidence as ,ve have demon-
strated hereinhefore. Neither has the British Stat-
ute. 

Appellant cites case of Lloyd v. Campbell Soup 
Go., 4 N. J. Misc. 453, decided by Deputy Commis-
sioner Corbin. Only a very small portion of the 
opinion is quoted from. In that case, the respond-
ent showed that the decedent was in poor condi-
tion for a long time prior to the alleged injury, 
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and the e·vidence establis :hed that the disease caus-
ing the death of the decedent. could not have been 
caused by the alleged accident, nor was there any 
evidence of aggravation of the pre-exi~.ting ail-
ment. 

Ap·pellant also cites case of Walsh v. Ford Motor 
Go.) 4 N. J. Misc. 21, decided by Deputy Commis-
sioner Goaz. The deputy commissioner said that 
there was no testimony .aside from a declaration 
made by the decedent in . sup ,port of the petitioner's 
allegation, and "moreover the petitioner failed to 
sustain the burden of s.howing that the injury ( as-
suming there wa.s one) caused decedent's death.'' 
Petitioner's own doctor testified that he saw no 
sign whatsoever of · an injury. Clearly these cases 
are inapplicable. 

We respectfully s.ubmit that the evidence in the 
case justified the inference by the Court of Com-
mon Pleas that the dece·dent s.ustained his 1 injury 
in the course .and .scope of his. employment. Elim-
inating the declarations of the decedent to his 
physician as- to the cause of the injury, the evi-
dence is. that the appearance of the wound indi-
cated that it occurred at about two or three 
o'clock in the afternoon at which time the decedent 
was at work. It certainly was .a permissible infer-
ence for the court to draw and the rea.sonable 
probabilities. justify the inference that the injury 
occurred while at work:, rather than to ass.ume, 
without basis., that decedent sustained his injury 
on his way from his work to the physician's of-
fice. It is most improbable to believe that the de-
cedent received a puncture wound to his umbilli-
cus, apparently caused by a needle, on his journey 
from l1is worlr to the doctor's office. This infer-
ence supported by the positive testimony most con-
clusively establishes- that he sustained the injury 
in the course and scope of his employment. The 
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doctors' testimony leaves no room for doubt as to 
the cause of the injury and the death. 

The appellant also cites. case of White v. Amer-
ioan Society, 180 .N. Y. Supp 867; in that case, 
however, the court at page 868 distinctly s.aid: 
''There is. no competent evidence that the deceased 
received an abrasion from . a wire or otherwise. 
* * * His wife disclaims that he so told her and no 
witneS"s testifies to seeing a scratch or any indica-
tion of such an injury." 

Appellant mentions Vale .nt:ine v. Weaver, 228 S. 
W. ( 19) 1036, but omits : the quotation of the court 
at p·age 1038 wherein it said: "that the testimony 
of the physician that Valentine said he .stuck a 
splinter and the time when it happened was- com-
petent." 

Ap.pellant quotes from Migliaccfo v. P. S. Ry. 
Oo., 101 N. J. L. 496. Clearly this. case is. inap-
plicable. That was- a, negligence action. Decedent 
died fron1 pulmonary t11berculosis fifteen months 
after a.n injury. The court decided that such re-
sult could not reasonably have been foreseen; that 
it was not the natural and probable consequence of 
defendant's act, .and that there was no testimony 
which established a casual connection between the 
injury and death. 

POINT TWO. 

Assullling declarations by decedent to 
his physicians as to ca .use of injury to be 
hearsay, there was no object.ion nor mo-
tion to strike out testi1nony, hence they 
were evidence. 

The rudiments . of trial practice require that 
timely objection be made to a question upon a spe-
cific ground pointing out the precise basis of com-
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plaint. An objection to an entire line of testimony 
is of no effect. 

English v. Continental Co., 98 N. J. L. 
438; 

Semkin v. Hollander, 82 N. J. L. 485; 
Willett v. Morse, 71~. J. L. 104; 
Fath v. Thonipson, 58 N. J. L. 180. 

The following presents the only ground of o,bjec-
tion made by appellant's counsel to the testimony 
of Dr. Greenstein, at case pages 22-23: 

"Q. What did he say to you regards to his 
history? 

Mr. Harley: I object if the C,ourt please. I 
object to this testimony, the man is: dead. 

The Court: He can give his history if he 
treated him. 

Mr. Harley: He can get what he found, not 
what the dead man told him. 

The Court : The history he took, he can tes-
tify to his history. 

Mr. Harley: That is a conv-ersation with 
the dead man. 

The Court: He has a right to testify as to 
history that he took. 

Mr. Harley: I object and ask an exception 
be noted. 

The Court : Surely. 
Q. ,vhat did he tell you doctor? A. The 

man came into my office on August 4th, 1925, 
in the evening complaining of pain in his ab-
domen. He held his hand on his abdomen and 
told me while he was working on a harness a 
needle had penetrated it, that is, the ab-
domen." 

Obviously the objection made by appellant's 
eounsel to the doctor's testimony ''tliat the m,an is 
dead" presents no valid legal objection. Appellant 
now asserts that the physician was incompetent to 

' I 
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testify to the declarations of the decedent to his , 
physician relating to the cause a~d manner from 
which the injury was sustained and that such dec-
larations were hearsay. The specific ground of ob-
jection now asserted by appellant was not pointed 
O·ut to either the court or counsel. Furthermore, 
after such testimony was given by the doetor, ap-
pellant made no motion whatsoever to strike out 
that portiovn/ of the testimony which re:late,d to the 
cause of the injury and the manner in which and 
place iohere decedent reeeiv-ed it. App ·ellant there-
fore acquiesced in the evidence_; it cannot now be 
heard to complain because of its presence in the 
record. The objection to the evidence of the doc-
tor was. most indefinite. To urge a physician can-
not testify because the patient whom he treated is 
dead is without merit or substance, for the un-
questioned rule of law is that a physician may tes-
tify to the declarations. of decedent in so far as 
those declarations are pertinent history necessary 
for a proper diagnosis. of the patient's ailment. 
Even assuming that the physician could not testify 
of decedent's declaration relating to the cause of, 
manner in which, and place where the injury was 
sustained, appellwnt' s failure to wrge the specific 
objection no10 advan,ced and its acquiescence to 
such testimony by failure to move the striking out 
of such testimo1ty con,stitutes eviden/ce of the same 
probative effect as though otherwise legal and com-
petent. 

Rolfe v. Fingerhut, 98 N. J. L. 894; 
U. S. Tr(Jlnsfer Co. v. Young, 80 N. J. L. 

151· ' Lavin v. Public Service Co., 77 N. J. L. 
217· ' Messenge!f" v. Paterson Savings Oo.J"{t N. 
J. L. 654. 
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This rule even :applies in equity, for in the cas .e 
of Summit v. Del. & Atl. Oo.) 63 Eq11ity 93, af-
firmed 64 Equity 770, the Vice Chancellor said 
that the incompetency of the testimony was waived 
by failure to object and entitled to its natural pro-
bative fo.rce. /, 

The rule is found in 10 R. C. L. 1008, .Sec. 197, 
"A fact may be establiSihed by inco111:petent evi-
dence, if it is: material, when it is received without 
objection. So when hearsay evidence is admitted 
without objection it is to be considered and giv ·en 
its natwral probative effect as if it were in l•(J/U) a.a .. 
mis ·sib le." 

Diaz v. United States) 223 U. S. 442; 
Schlemmer v. Buffalo Ry ·. Oo.J 205 U. 

s. 1; _ 
I 

Oontinen .tal Ins. Oo. v. Fortner) 2·5 Fed. 
(2d) 398; 

Wireless Co. v. Priess (Mass..), 124 N. E. 
478; 

In re· Oondon)s Estate) 208 N. Y. S. 797. 

"A rule of evidence not invok:ed is waived." 1 
Wigmore ( 2nd Ed.), Sec. 18, under which Diaz vs. 
United States) supra) .and other cases are cited. 

Compensation cases are no exception to the rule. 

Poluski v. Glen Alden Coal Co. (Pa.), 133 
Atlantic 819 ; 

Kaufman Const. Go. v. Griffith (Md.), 139 
Atlantic 548; 

Holmes v. Communipaw Steel Go., 174 N. 
Y. Supp. 772; 

A.scher Bros. Industrial Comm .. (Ill.), 142 
N. E. 488; 

Kivish v. Indus ·trial Comm. (Ill.), 143 N. 
E. 860. 

Dr. Von Roeder also testified to declarations 
made by decedent which ref erred in part to the 
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cause ,and manner of injury. The testimony is out-
lined herein under the facts. No sp,ecific ground of 
objection nor motion to strike out waS' interposed. 
Appellant's counsel contented himself ,with saying 
that "my objection to this history is the same ob-
jection. I repeat it and ask an exception." This 
refe ,rred to the · previous objectio ·n made to Dr. 
Greenstein's testimony and as inefficacious as the 
previous objection. 

M oreov,er, to succeedin ,_q questions asked of Drs. 
Greenstein and Von Roeder no objection whatso-
ever was made. 

To the following question asked of Dr. James 
Ooughan no objection was made and no motion 
was made to strike out the whole or any p·wrt of 
t.he answer. · 

''Q. The umbillicug is the naval, the belly 
button, is- that it, in plain English? A. Ye8. 
He ( referring to decedent) said around the 
first part of August, I don't remember the ex-
act date, .at his work, he stuck himself in the 
umbillicus with a needle and that he was a 
harness maker or repairer and worked along 
that line" ( Case, p. 33) . 

Apparently, the portion of the answer following 
the word "yes" was not. responsive to the question 
and was volunteered by the witness. Appellant, 
however, chose not to urge the striking from the 
record of the portion/ of the answer which con-
tained tlie declaration by decerlent a,s to the timeJ 
place and ma 1nner of tlie injury. The evidence waM 
maiterial and relevant to the fact iti is8ue_, and the 
court could give the te8tirriony the 1)alue of dvrect 
ev1~dence and on its base a fin-ding of fact. 

The cases of Poluski v. Glen Alden Coal Co.) de-
cided by Supreme Court of Pennsylvania and re-
ported in 133 Atlantic 819, and .Kau.fman Con· 
struction Go. v. Griffeth) decided by Court of Ap-
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peals of Maryland, reported in 139 Atla .ntic 548, 
are squarely in point. 

In Palu .ski v. Gle-n Alden) supra) the employer 
challenged the award for the reason that there was 
no competent, evidence to s.ustain the finding of a 
compensable injury. The decedent went to work 

/ 
well and his widow claimed that he .suffered an in-
jury to his toe, causing blood poisoning, resulting 
in his death. Without objection evidence was ad-
mitted of declarations to a fellow worker and to 
his p·hysician a.s to the cause of the injury. The 
court said that the length of time intervening be-
tween the accident and the convers ,ation was not. · 
part of the res gestae) but said: 

"The finding of an injury in the course of 
emplo:rment is here sustained, not on the the-
ory that the staten1ents. as to the accident and 
its cause were in fact part of the res. ges.tae 
(Citations) b,ut because the evir,lence was ad-
mitted without objectiori as proof of these sub-
stantive facts. Under this. state of the record, 
they must be treated as though counsel deemed 
them part of the res gestae) or) if not) then 
that they were of sufficient probative value for 
the p·wrpose intended)· that is) to show a com-
pensable case. Wliere evidence) incompeten.t 

. as hearsay) is adniitted without objection/ and 
is relevarit and m.ateria -l to the fact in issue) 
the court ma.y give it the v·alue of direct evi-
derice) arid on it base a findi1i,g of fact). or it 
may be treated) by what may be taken as con-
sent) as part of the res gestae in determinin .g 
tlie issue/) 
* * * * * * 

( The court cited ,vigmore on Evidence, 10 R. C. 
L. 1008; Dia z v. United States) supra.) 

"But an opponent may waive such require-
ments., as well as the right to be confronted by 
the witness, and the absence of an oath by 
failure to object. Hearsay evidence may ac-
curately portray a given set of circumstances. 
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The reasons which 'exclude such a p,ortrayal 
do not detract from its truth or ·accurateness. 
These reasons are the lega.l barriers which 
have been erected by the law, and which, in 
the interest of justice, the parties may mov ,e 
aside. Under this reas ·oning the evidence is 
then competent to the full emten.t of such pro-
bative value as it may have under all the cir-
cumstances. Under such state . of faets, the 
evidence ioas s1lrfficie1tt on which to infer cas-
ual liability/' 

In .Kaufman Construction Co. v. Griffin, also a 
compensation case, brought by the widow of deced-
ent, the Court of Appeals of Maryland in affirming 
the award, 139 Atl. 548, at page 550 said: 

"The evidence of irijury comes -wholly from 
the statements mad -e by the deceased to a f el-
low workmien, to two physician ,s, and to his 
wife. It is hearsay, in without ob,iection, and 
must be accepted as any other evidence of the 
fact of the alleged injury." 

In Polir1,er v. Fazzino, reported in 135 Atl. 289, 
the .Supreme Court of Errors of Connecticut held 
that hearsay evidence, consisting of declarations 
made by deceased, admitted without objection, be-
came evidence in the case. 

In the inRtan.t case we respectfully urge that 
there was ample competent evidence from which 
the court was justified in malring an award in 
favor of the petitioner. 

The judgment of the Supreme Court should be 
affirmed. 

Respectfully submitted, 

O'BRIEN & T ARTALSKY, 

Attorneys for Petitioner- Respondent. 

SAMUEL TARTAL.SKY, 
Of Counsel. 
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