STATE OF NEW JERSEY
: DEPARTHENT OF ALCOHOLIC BEVERAGE CONTROL
, 744 Broad Street, : Newark, N. J.

BULLETIN &80 ‘ JANUARY 26, 1940.

1. FUNICIPAL REGULATIONS - TREATING AT THE BAR - DISAPPROVED.
| January 25, 1940

Robert XK. Bell, Esq.,
Attorney, Borough of Avalon,
Ocean City, N. J.

My dear ifr. Bell:

I have yours of January 4th and proposed alcoholic bev-

erage ordinance for the Borough of Avalon. ¥ % 3% % 3%

Section 7 provides:s "That the holders of licenses
shall absolutely allow nc treating while standing
at a bar, or standing in a room where a bar is
erected or located.n :

Section 8 provides: "That no proprietor, owner,

employee, or any other person In charge, shall be

allowed to treat on the premises at any time.%

These two sectlons constitute a big order! Man likes
to run with the herd. It may make him act foolish but when he
begins To drink alone, he becoumes dangerous.

I believe these proposed regulations will only nmake a
farce of the law and lead to evasion. What 1s to prevent some
person other than the propristor - say a whiskey salesman - treat-
ing on behalf of the boss? Or suppose the boss, to comply in
form, serves an expensive drink to the anointed at nominal cost -
i1s it a treat? And what about the customers? As the rule reads,
they may not treat while gtanding at the bar or standing in a
room where there 1s a bar. No doubt obliging bartenders will pro-
vide handy chailrs for the convenlence of generous custéumers who
becomwe seized with donative intent! The imprecation from the
galleries to '"go way back and sit down" will becocine a term of
adulation instead of abuse.

It is poor policy to put rules on the booxks which can
be disobeyed with practical impunity. It not only puts licensees
who scrupulously abide by the law at a disadvantage but it breeds
disrespect for all laws. o :

I recommend that bothh sections be dropped., * ¥ % % 3%

Very truly yours,
D, FREDERICK BURNETT,
Commissioner.

v

Mew Jersay State Lﬁbz@gy

N .
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Qe APPELLATE DECISIONS - ALPERT v. ASBURY PAEK.

SIDNEY ALPERT, )
Appellant, ) O lPPEAL
_ CONCLUSION!
-VS5- )
CITY COUNCIL OF THE CITY OF )
ASBURY PARK, : )
Respondent
e e )
Milton Miller, Esq., Attorney for Appellant.
Walter Taylor, Esc., Atto“ney for Respondent.

BY THE COMJITISSIONER:

Appellant was refused the privilege of transferring his
plenary retail consumption license for premises located at the
Clarendon-Brunswick Hotel, Fourth Avenue and Kingsley Street, to
premises 1117 Springwood Avbnuc Hence this appeal.

Rosponupnt assigns as one of the reasons for such re-
fusal that there are already a sufficient number of licensed
establishments on Springwood Avenue.

There are presently on this street, which is about
three-quarters of a mile long and comprises ten blocks, nineteen
lic¢uor storcs, fourtecn of which arc consumpgion, and the re-
mainder, distribution licenses. On the block where appellant
seeks to transfer, between Sylvan Avenue and the next intersect-
ing street, Atkins Avenue, there are now located four consuwap-
Tion licenses and one distribution license.

The number of licensed places to be permitted in any
particulsr area ls a matter confided %o the sound discretion of
the issuing authority. Santoriello v. Howell, Bulletin 252,

Ttem 8; Sudol v. Wellington, Bulletin 267, Item 10; Pitman vc
Pombﬁrton) Bulletin 277, Item 6; Boody v, Glouceste Cr,. Bulleti

600, Ttem 11l; Smith v. Winslow, Bulletin &84, Ttum 1. The pr 1vi—
lege of a 1acm to plagp transfer of an outst nding license is
subject, among other things, to the reasonablc and bona fids
axercise of that discrotion. Lingelbach v, Hortn Caldwell, Bul-

letin 180, Item 8; Ninety Onh Jefferson St., Passaic, Inc. v.
Passaic, Bulletin wdu, Lten s Polansgky v, Millburn, Bulletin
208, ltem 2; Mita v. Orange, Bulle t¢a 2606, Item 10; Gomulka Vo

Llnovn2 Bull@tln ?9.__9 Item 8; Swith v. Winslow, supra.

in view of the recited facts, 1t is clear that re-
spondent did not sbuse that discretion. Although Springwood
Avenue is one of the main business thoroughfares of the munici-
pality, tho e 1s no cauge for converting it into "liquor lanen.

Appellant’s clainm that because respondent has no
ordinance in effect limiting thb number of licenses that may be
issued anywhere in the municipalily, its denial of his application
was discriminatory, i1s without merit. There is no requirement
that such salutary purpose shall be embodied in a formal ordinance.
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cf. Watts v. Princeton, Bulletin 301, Item &; Goff v, Piscataway,
Bulletin 234, Item 5.

The action of respondent is affirmed.

D. FREDERICK BURNETT,
Commigsioner.

Dated: January @&, 1940,

. APPELLATE DECISIONS - BEAM v. CALDWELL.

[N

ALBERT J. BEAM,

ON APPEAL

-5 CONCLUSIONS

)
Appellant, )
)
THE MAYOR AND BOROUGH COUNCIL )
OF THE BOROUGH OF CALDWELL,

Respondent

Nathan A. Whitfield, Esc., Attorney for the Appellant.
Philip D. Blliot, Esq., Attorney for the Respondent.

BY THE COMMISSIONER:

Appellant appeals from respondent's refusal to act on
his application for renewal of plenary retail consumption 1li-
cense for premlses 455 Bloomfield Avenue, Caldwell. In the
absence of exceptional circuunstances warranting delay, the
failure of a municipal issuing authority to act on an application
for license is tantamount to denial thereof. Re Salsburg, Bulle-
tin 118, Item 11. No exceptional circumstances warranting such
delay appear and hence respondentts refusal to act will be treatec
as a denial,

Appellant's license was once revoked by the respondent
for permitting gambling on shuffleboard games, but on appeal the
penalty was reduced to a suspension of ninety days. Beam v,
Caldwell, Bulletin 309, Item 7. Thereafter, the ninety-day
suspension was reduced to the time already served (seventeen
days), for the reason that it appeared that respondent had, in
fact, penalized appellant not only for the gambling but also be-
cause, in its opinion, his licensed place of business was conduc-
ted as a nuisance, on which latter charge appellant was never af-
forded a hearing. Beam v. Caldwell, Bulletin 327, Item 1.

While the latter case was pending, appellantts applicatio:
for renewal came before respondent. It refused to act on appel-
lant's application, without the assigrment of any reason,

In its snswer and amcnded answers, respondent seeks to
justify its refusal to act on the grounds (l) that the issuance o:
the license would contravene the provisions of its ordinance lim-
iting the number of plenary retail consumption licenses; (2) that
appellantis petition for mitigation of the ninety-day suspension
was pending and undetermined; (3) that appellant failed to reques:
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action on his application at the meeting ot whicn renewal of licen-
ses was considered; (4) that respondent desired to uake investi-
gation into the offect of R. 5. 2:135-1 (which prohibits gambling)
upon the pending application; (5) that appellant had been found
guilty of two violations of the Alcoholic Beverage Law, and (6)
that appellant had permitted disturbances, brawls and unnecessary
nolses on the licensed premisss and perwmitted the licensed place

of business to be conducted in such wmenner as to become a nulsance.

(1) The ordinance limiting the number of plenary retail
consumption licenses to be issued wag adopted ifoy 1, 1989. It
providess

"The number of Plonary Lotail Conswaption Licenses
issued end outstanding in tie Borough of Caldwell,
shall not exceed five (5) in number. The fee for
such-Plenary Retail Consumption License shall be
Onc Thousand ($1,000.00) Dollars.™

It is worthy of note that the ordinance was. adopted. after the on-
try of the conclusions in Beam v. Caldwell, Bulletin 802, Item 7,
on April 5, 193%, reuucing Beamn's penalty from revocation to a
ninety-day suspension; that at the time the ordinance was adopted
there were six licensces, Jncluding Beam's, oubtstanding, and that
no provision ecxcepting ronewals appears in the limiting ordinance.
It may fairly be iaferred that the adoption of the ordinance was
motivated by respondentls persistence in its dezsign to eliminate
Beaw as a licensee., If that be so, the ordilnance, in its failure
to exempt renewals from its provisions, may bBe treated as unreason-
able as to appellant, and hence no obstacle To renewal of hlis 1li-
cense. I should not hesitate to do so 1f it were not for the fact
that I found Bewanm guilty of a violation. See Beaw v. Caldwell,
supra, ‘

S (2) That appellant’ts petition furthor to reduce the
. period of suspension was pending and undetermined at the time his
application came before the Borough Council is net sufficient Jjus-
tification for respondentl!s refusal tc act. Whether the nincety-
aay suspension were iurther reduced or affirmed

i without recduction
was o matiter that nad no bcaring whatever on Beam's eliglibility
for renewal license. The period of suspénsion was in punishment
of a violation that had occurred. The violation was an accon-
.plished fact - the pceriod of suspension could neither aggravate
nor minimize it. The action or non-dction of another official
Sas to a non-essential aspect of the matter was immaterial. In
~general, municipal issuing autnoritics ars vested with power to
grant or deny applications for retail Lliquor licenses, subject,
of course, to appeal. That power may not be abdicated in favor
of anyone, ;

: (5) The alleged reason that respondent took no action
on appellant!s application because he failed to rcequest action.
at the meeting at which all other applications for renewal were
considered is, as appears from its mere statement, so absurd as to
require no refutation., The application for licoense, from its
very naturce, is a request that a license be granted. No valid
reason appears why an applicant should be compelled to request that
his request be considered. -

(4) I confess I am unable to understand the purpose
of delaying consicderation on thes application until the Council had
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e

an opportunity to consider the effect of R. S. 2:135~1 upon the
application. That is not a new provision of the criminal law,

Tt prohibits gambling at cards, dice, billiards, pool, tennis,
bowls, shuffleboard, A.B.C. or E.0, tables, or faro bank, and

the playing of slot machines, and further declares that such
gambling is a misdemeanor. Nor was any explanation made at the
appeal hearing as to what conceivable connection the anti-gaming
law had with the pending application. It is true that gambling

on shuffleboard games had been discovered in Beam's licensed prem-
ises and that disciplinary proceedings were instituted as a re-
sult thereof. It is also true that concelvably Beam might bc ar-
rested, indicted and convicted for violation of the provisions of
R. S. 2:135-1, but that remote possibility would Justify neither
respondent?s refusel to act on the application nor its.denlal of
the application. In the event of conviction, Beam might be in-
eligible to hold a license if the crime involved moral turpitude
but the Council cannot justify 1tsg non-action by mounting a possi-
bllity upon a possibility.

(5) The alleged reason that appellant is ineligible for
license by reason of having committed two violations of the Alco-
holic Beverage Law would be dispositive of the matter 1f appellant
had committed two violations of the Alcoholic Beverage Law. But
the clainm rests on a wmisconception of both the facts and the law,
The provision of R. 5. 33:1-25, which prohibits the issuance of a
license to any person who has committed two violations of the
Alcoholic Beverage Law, is strictly construed. Before ineligi-
bility results, there must have been two adjudications, separate
in time, by a competent tribunal, that a violation of the Alco-
holic Beverage Law has been committed. Re Wizner, Bulletin 251,
Item 1. In the instant case there has been but one adjudication
and that adjudication has been that Beam has committed a viola-
tion, not of the Alcoholic Beverage Law, which nowhere prohibits
gambling on licensed premises, but of the State Rules and Regula-
tions, which do. The distinction between violations of the Alco-
holic Beverage Law and the State or local regulations, insofar
as they impose mandatory disqualification, was heretofore consid-
ered in Re Wismer, Bulletin 298, Item 5, where it was ruled that
violations of S8tate or local regulations not involving violation
of the Alcoholic Beverage Law do not cause the statutory provision
to become operative,

(8) In support of its contention that Beam has permitted
brawls, disturbances and unnecessary noise on the licensed prem-

- ises anc has permitted the licensed place of business to bc con-
ducted as a nuisance, re&spondent, by a number of witnesses,
established that on July 9, 1988 a man, apparently intoxicated,
was ushered from the licensed premilses and scated outside; that on
August 7th a patron suffercd a torn scrotum as the consequence of
horseplay of another patron; that on December 30th, at about 1:00
P.M., a parked car near the licensed premises was damaged by a
driverless car which rolled downgrade, the operator subsequently
coming out of the licensed premises apparently intoxicated; that
in the latter part of 1938 two men and women, apparently intoxi-
cated, were observed leaving the tavern having some difficulty in
recognizing their car; that on May 4, 1939 a patron was struck by
another patron in the licensed premises; that in the afternoon of
May ©6th two men "practically carried® another into a car from the
side door of the licensed premises; that some time after May 16th
a Tist fight and profane argument occurred outside the licensed
premises at 9:80 in the evening; that on May 27th and 29th at about
9:00 P.M., men leaving the licensed premises were observed urinat-
ing in the alley at the rear of the licensed premises; that on a
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Saturday afternoon in May two men engaged in a nolsy - p“01¢n0 argu-
ment outside the licensed premises as to whethcr- the one picked
~the othert's change off the bar; that shortly before June 19th a
‘man was observed urinating in the alley behind the licensed prem-
ises in the middle of the afternoon; that shortly after June 19th
;a man, apparently intoxicated, emerged from the licensed premises
"and engaged ‘a passerby, with Whom he-had previously had WOVds, in
altercation; that on June 2lst two men, apparently under the in- =
fluence of llquor, engaged in a scuffle on the sidewalk outside.
the licensed premises; that on June 24th a patron was beaten by
two men in the llensed prbmlsbs while he was attempting to sep-
arate two other persons who were fighting; that .-on July lst a
fracas involving three or four men occurred in an: al1ey in back
of the tavern at about 10:00 P.ii., "two of the men going into
the tavern after the affair ended; that on July 8th two men, ap-
parcntly intoxicated, bngwggd in a profane and vociferous argu-
‘ment about 75 feet away from the licensed premises at about
1:00 AM.; that in early July three men emerged staggering from
the tavern in the late aftcernoon; that on two or three occasions
during the last license year men were observed to come-out of
the tavern and vomit on the Slderlﬁ, that the banging of shuffle-
board irons and yelling of the players is continuous from 7 or
8 olclock until closing each night. and can be heard through the
closed windows of a house 75 feet away. - S

Of most of these occurrences appellant alsclalns any
Lnowledg " He admits only knowledge of the fight on June 24,
1939, his atteotion'bning directed to the occurrence by the ar-
Ilvai of a policé car. Appellant claims that his renewal 1i-
censc wasg- w1thhbld because -of bias and pr*JUdle3 in pursuance
of a plan to put - him out of business on the part of the issuing
’aLtIOfltjo He also urges that he was never warned to conduct
- his place din a proper manner, and that he has never been afforded
-the hewrlng on the chwrgc of conducting his place as a nuisance,
~the lack of which hearing was tThe reason for the mlulgatlon of
the ninety-day suspen ion in Beam v. Caldwell, null\th ORT
Itvm 1. R ’

It is unnece Ssary to determine whether the Borough

-.C“uncll may have been motivated by considerations of persondl
animus toward Beam. Animus of the issuing authority coes not
condone misconduct for wiich the Licensee 1s_r>soon31blb, No
matter what the motivation, it clearly appears that his 1li-
censed place of business has not been conducted in such a man-—
ner as the community has & right to ex poct A llquow license
is & pr1v1legb~ung not.a vested r_ght A licensee who expects’
rerewal -cannot &vade re ysponsibility for ODJcCthdelu conditions
by taking refuge behind the claim that he has never been warned
to prevent their happening. -The fact that I found him guilty
of misconduct as aforesaid is dispositive of the case. ‘Issulng
‘authorities will not: be compellec to grant renewals to those

" who violate the Rules. Kanlan V. NpWarﬂj Bulletin 269, Item 6;
50r51 Ve ngargl Bullctln Jd Item Qe

: - The wctlon of - the CWLQW”Ll Dorough Cuun01l in refusing
- to act on (which, as heretofore indicated, is tantamount: to
dbnwal of) appellant's application is, therefoleg.afflrm

'_D?'FREDF ICK BURNETT,
Comm;ss oNa3T

:.Dated:‘Januar/ 24, 19AO
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4, DLbCiPLINARY PROC“EDING R FAIR TRADE - COlPOR SU PEﬁSION

REDUCED UPON PROOF oF SEPARATb FNTImY
‘In the Matter of Disciplinary = )
Procueﬂlngs ‘against . .

SUPPLEMENTAL CONCLUSIONS
AND ORDER

SCHWA} DRUGGISLS INu,,
58<60 Broadway, ..
Wewark New Jar ej,

Haluer of Plenarv Retall Dlstrl-i
bution License No. D- 160 lssued
py the Municipal Board of Alco-
holic Beverage Control of the
Cluy of hewuxk

chhw>rz Drugglstb, Inc., by Ira I. SChwarZ; TréaSQTéro“
BY THE COMMISSIONEER:

The']iCenSCe heretofore pleaded guilty to charge of sell-
- ing liquor below Fair Trade price and order of suspension of its
license was thereupon entered on January 15, 1940. Re Schwarz
Druggists, Inc.i,Bulletln 877, Item iO . , . .

: Such suspen51on was fixed at 10 days glﬁ069 from Lhe in-
forﬂation and facts then before me, 1t appeared that this licensee
was also the same defendant in Re Schwarz Drug:Co., Bul]etln 307,
Item 5, and hence a second ralf Trada offender. :

Upon request for recons 1doratlon, I caused the corpor ate
DOOKS of Schwarz Drug Co. to be examined It appears that Schwarsz
Druggists, Inc. was organized in 1919, Samu»l, Ira and Tessie 7
Schwarz being the original stockholders; that the Schwarz Drug Co.
was organized in 1922, Samuel, Ira and Sylvan Schwarz being the
original stockholders; that various transfers in stock have oc-
currad since the organlbatlon of sailad compgnlhs, that the stock
holdings of those companies at the present time are as follows:

Schwarz Druggists, Inc. (250 shares):

Samuel Schwarz. . . « + « .« » « o »_ 80 shares.
Ira SChWarZ « o o o o o o o & o o o000 M.
Sylvan Schwarz. i « o0 v o o « o o 30 1
‘Joel SChwarZe o« o o «.0 o o o o o o 70 1"
Selma Schechner ... ¢{ « o« « . . « 40 f

eo

Schwarz Drug Co. (160 shares)

Samuel Schwarz. ¢« + ¢ & ¢ o o o « . 4 W
Tra SCHWATZ o o o o o o o o o o o o OB M
Sylvan Schwarz. o « o « « o« « « 6« o 35 M

Joel Schwarz. o« o o. o o o o o o o o 10 1
Esther Schwarz, . . « ¢ o o « o o & -9
Sarah Schwarz . « « « o o o oo 4.0
EVe SCIWATZ « o o o o o o o o o o o
Selma Schechner . . « o« ¢« « o « o &
Etta Katz o o ¢ o ¢ o o o o o o 0 o
Oscar Katz. ¢ v v ¢ o o o v o o o .

[oN

~$>®40u7©c9
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T conclude that Schwarz Drugglotu, Ine. and Schwarz Drug
Co. are, so far as appears, separate and bona fide legal entities.
There is no. sign that these corporations are are mercly fraudulent
devices to cover up liguor violations or for any other Durpooe.

I see no reason for ple1c1ng the corporate Vbll in this
matter and treating the Schwarz Druggists, Inc. as’'a second of'-
fenaor. :

Hence, in view that the Schwarz Druggists, Inc. is thus
a first and not a second offender, its penalty will, as in the
usual case where a defcendant has pleaded gullty to a Falr Trade
charge in advance of hearing, be-five days. :

Accordingly, it is, on tnls zwnd day 0¢ anuarj, 1940,
ORDERED, that the order pruv1ouslj xnt ared hcreln, sus-
pending the 110unse of Schwarz Druggists, Inc. for a period of
ten (10) days, effective January 19, 1840-at 3:00 4,M., shall be
and the sam¢ is hereby reduced to a,period«of five (5) aays,
- commencing at the same time.- ce ' '
D. FREDERICK BURNEIT,
Commissioner,
5, . APPELLATE DECISIONS — KATZ v. BOROUGH OF MIDDLESEX.
Case #1 | | |

DORE KATZ, t/a CENTRAL -

ISADO )
LIQUOR & BEVERAGE STORES, - )
» 'Appe’llazi.t s
)
~VS—- )
BOROUGh COUNCIL OF THE bOROUuﬂ
OF ‘i LDDLBSEX . )
Respondéﬁt ) | ON APPEAL
Case #2 T ) - CONCLUSIONS
ISADORE KATZ, t/a CENTRAL ) P
LIQUOR & BEVERAGE STORES, )
~ Appeliant, -
T
-Vs- ' _ )
BOROUGH COUNCIL OF THE bOhOUGhK~ ‘
OF MIDDLESEX, )
Respondeltj )

Edw rd J. Sqntoro, msq,5 Attorney for AppeLWant
Joseph J. Mutnick, Esq., Attornuy for Pc Dondent,

'BY THE COMMISSIONER:

_ These two appeals are; respectively, from the denial of a
plenary retail distribution license to appellant for last term, and
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from a glm1lar denial for this term, for premises on Bound Broom
hoad (Rou e, 8) opp051te Col@man otreet, Mlddlesex ﬁorough.

The Borough (populatlon 4,500) has nine plenafy consump—
tion and no distribution. llcensesa' On February 15, 1939 re-
'gpondenty although having no objection to appellant or his prem-~
lses, denied his appllcaulon for ‘distribution license for the.
last term on the ground that, in its opinion, the nine consuup-
tion establlqﬂments were suf 1cientvliquor placec'fof‘the Borough.

Although the Borourh then haa no form11 quota on llquor
llcenses, the denial will nevertncless be sustained as valid if
respondent was reasonable‘%nd in good faith in its determination
that the nine taverns are adequate liquor places for Middlesex.
Widlansky v. Highland Park, Bulletin 209, Item 7; Goff v. Piscata-
way, Bulletin 234, Item 5; Brost v. Fast Amwell, Bulletin ﬁOéy
Ttém 1. T e ‘ o

- On-this issue, it appears thut rbSOOHQcﬂL on uarcn 1,
two-weeks after the den*al .1ntloaucec .an ordinance setting mun1~
cipal quotas. which, in ’fLGCh, not only recognized and pgrnlttea
the continuance of the nine existing consumptlon places in the
Borough but, in addition, also permitted the issuance of two

u»plenary rptall dlstrloutlon lLCﬂnscs. ‘ ' ‘

. This contradlctory action,hard on the heels .of the denial,
is unexplained. The fact that tnb ordinance was not finally adon—
ted until April 5°(1f months after the denial) and was not, by
its térms, effective until July 1 (42 months after the denial)

~offers no adequate’ cxplanation. It fails to owurcome the fact
that respondent began its formal action for adopting the ordinance
but two weeks after the denial and the further fact that, so far

- as appbars, the situation as to how many liquér places should be
permitted in- the Borough was the sana on Fcbruary 15 (tlme of the
denial) as on Murcn)l or; Aprll or July 1.

: While it is possible that reonondont aftzr thb denlal
suddenly and horestly changed its mind,- tﬂefb is neither offer nor
proof of Such.an uxolanatlon.

Hpnce, I cannot conclude ‘that respondbnt was reason— .
Mﬂg and in good faith in denylng the dppllC&tlDﬂ on the ground of
sufficient liquor pl&cog ‘in the Borough. - The application for the
dlutrlbutlon license for 1a5u tern was therefore erroneously de-
‘n1¢d. ' = . o T

of course, an order for issuance of such license would now
be futile since that term has already expired. However, pcnd¢ng
decision ori his appeal from the denmal appellant on June S re-
- applied to respondent for the current te,rm°

On June 28 rpspondanﬁ although again having no objection
to_appellant or his premises, denied such application, reiterating
,(l) that the nine taverns were sufficient liquor places for

 Hiddlesex Borough and further stating (2) that appellant is not a
‘B-years? resident of the Borough. (An additional ground for tne
denial = viz., that the application was not in g00u form - was
withdrawn) .

As to (l) This ground is without merit. The formal
quota of two plenary retail dlstrlbutlon licenses in the Borough
took full, legal effect on July 1. ©Such quota became decisive of
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the fact that thereafter two distribution licenses were perm¢851blb
Middlesex 1rrespeot1vb of al¢ other . types of licenses in the '

Borough Hence, since that quotd Wwas A(apu reuaLns) unfilled, re-
spondent was without legal right to deny a distribution Llcbnsm
for: the current term merely .on the declared ground that there
Jare enough liquor places in Middlesex. If such a sub rosa’
OplnLOﬂ is the correct one, it should be manifes sted by formal -
charige of the quota. . Any other Tule would nake a qusta SO
flexible as to be. meffly a political catspaw. Eisen v. Plain-
field, Bulletin 68, Item 14, Sosnow v. Freshold, Bullotln c8,

Lt m 1é5 DeLucca v° F“lfVlﬁWl Bullmtln 279, Itea 12. :

As to (&) This gTuUﬂa is llkqus without' me rit. It
1? based upon the Tact that @pppllunt dogs not comply with a
fGQUlmebﬂb in the above ordinance that no license shall be is-
bueu to anyone not a d-yearst reside nt of thb 30Lough.

: A munlclpal”r651uence‘:equlrement is VUlld 1f”atfall,
only for the purpose of giving the local issulng authority an
cxpedient aid in its task of judging the personal. fitness of ap-
plicants for license. ITaaello.v. Rumson, Bulletin® 77, Itew 95
McHugh v. W 38t Deptford, Bulletin 106, Item l; South Plalﬂf¢€ld
Licquor &nd Beverage Stores v, South Plainfield, Bulletin 216,
Item 7. : c ‘ T N S

In the present caSe, when appellant's Tirst application

~was denied, he was nevbrtﬂelcss deemed personally. Tlt anc the

residence rbuulrbmcnt had. not as yet - oeon introduced. [is L”T—
"rent aDpllcatlon, fll u during pendency of his Tirs t appeal, ]S
rezlly in the nature 8 renewal.. It. would be unreagsonabla

apply the r qulrbnent dgulﬂbt him as -such renewal applicant.

The task for which the qulrwment Was ¢nt :nded to serve merely.
“as an aid (viz., determining personal fitness) was actually ac-

complloﬂeg on consideration of the first appli cation. The basic

UuLpOSb for the requirement fallln@ so too does its applicabili-

ty in the given cas Cf. VauSoh01bV v. Howell, Bulletin 120,

Itein 6; Re Haney, Bullbtln 207, Item 7. ) ~

I see no reason for denial of the current application.

The action of respondent in denying both thie applica-
tions in thése cases is héreby revorsed. Respondent ‘1s directed
to issue a license to appellant for the current term as applied:
for. Apoellant is éntitled to a full return of the license fee
‘posted witn his first application.except to the p,tent‘thatgthe-
same may have been applied on the license fee posted with his
current application. o

D. FREDERICK BURMETT,_'
COV]l‘lle.x.O"l

Dated: January 25,.1940.“
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6.

DISCIPLINARY PROCEEDINGS ~ CLUB LICENSES - INADEQUATE PENALTY
FOR SALE TO NON-MEMBEERS.

December 16, 1939
Oliver T. Somerville,
Borough Attorney,
Rutherford, N. J.
iy dear Mr. Somerville:

T have before me staff report and your letters of July

11lth re disciplinary proceedings conducted by the Borough Council
against

1. Honrj Jansen & Willard Davie
294 Park Avenue

2. Reynolds-Everett-Schneider Post V.F.W,
47f Park Avenue

I note that Jansen and Davie, charged with sale of
bottle of gin on Sunday, had their license suspended for ten days,
but that tnp heynoldo~thretb»Suhm9¢d 21 Post, charged with sale of
alccholic beverages to non-members in VLolatlon of the restric-
tions of 1ts club license, had 1ts license suspended for only one
day.

Pleasc express to the members of the Borough Council nmy
apLPUPl ~tion for their conduct of these proccecings and the pen-
alty imposed in the Jansen and Davie case. '

The one-day suspension for sale by a club to non—m;mbars
is inadequate., nccordlng to the stalf report, my investigators
had no difficulty whatever in obtaining service of drinks at the
bar of the Post and no question whatsoever was made as to tihelr
right to be served.

Club licensees know that thelr licenses permlt only sale
to members of the club and their bona fide guests. My investi-
gators weres ncither., Respect for the law is crcated when the
law 1s enforced without fear or favor against all licensees,
however high their station may be. Clubs ando* a special priv-
ilege for which they pay less than anyone else. The way to

make tThe privilege last 1g to treat all offoendars on a parity.

Very trul y yours,
D. FREDERTCK BURNETT,
Commissioner.
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7. DISCIPLINARY PROCEEDINGS - EMPLOYMENT OF FEMALES —vSEthD
OFFENDER.

In the Matter of Disciplinary
Proceedings against

M. T. REALTY CO.,
252 So. Orange Ave.,-
Newark, N. J.,

CONCLUSIONS
AND ORDER

Holder of Plenary Retail Con-
sumption License C-367, issued
by the Municipal Board of .Alco-
holic Beverage Control of the
City of Newarlk.

L oL oo - -9

Stanton J. MBLInthh Esq., Attorney for the Department of
Alcoholic Beverage Control.

Mariano Insabella, President, for M, I. Realty Co.
BY THE COMMISSIONER:

The licensee has pleaded gullty to a charge. that on or
about October 8@, 1939 it allowed and employed a female to tend
bar and sell and serve alcoholic beverages to patrons on its
licensed premiscs in violation of Sectlon (a) of Newark hosolu~
tion No. 4889 adopted May =4, 193 :

The usual penalty for this violation is five days.
However, the licensee entered ite plea in ample time prior to
hearing and thereby saved the Department time and expense.

It appears that the previous record of this licensee
1s not clear. This licensee was involved in diboiplinarf pPro-
ceadings on a former occasion on charges of being open and sell-
ﬂqg aurlng prohibited hours on Sunday morning as a result of

which I suspended the license for five days in September, 1939.

The buspenulon, therefore, in the instant case will be
elght (8) days less two (2) for tha plea.

Accordingly, it is, on this 5th day of January, 1940,

ORDERED, that Plenary Retail Consumption License C-367,
heretofore issued by the MUHLCIOdl Board of Alcohollc Beverage
Control of the City of Newark, be and the same is hercby suspen-
ded for six (8) days, eff ective January 9, 1940 at 3:00 A.M.

D. FREDERICK BURNETT,
Cominlssioner.
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8.

SFIZURWS - CONFISCATION PROCEhDINGS - PROPERTI mORFEITLD -
PADLOCK ISSUED.
Tn the Matter of the Seizure on ) - Case 5561
September 5, 1939, of a number of = -
still parts and a quantity of - ) - - ON HEARING

alcohol on the Levoch Farm, loca- - CONCLUSIONS AND ORDER
ted at the intersection of Raritan) S iy '
Avenue and Tremont Street, Atco,

in Waterford Township, County of

Camden and State of New Jarsey.

Carl Kisselman, Esq., Attorney for Mlcnael Levoch°

-Harry Castelbaum, Esq., Attorney for the Department

of Alcohoilc Beverage Control.

~ BY THE COMMISSIONER:

On September 5, 1939, investigators of this Department
seized unregistered still parts, consisting of a copper cookér,
and a cooler with a copper coil, together with a one-gallon glass
bottle of alleged illicit alcohol and a thirty-gallon barrel
filled with huckleberry and barley mash, on the farm of Michael
Levoch, located at Raritan Avenue and Tremont Street, Atco,
Waterford Township. The still parts were not set up for opera-
tion and, in fact, the cooler and copper coil were found in weeds
some distance from the shed where the other items were dlscovexed

At the hearing duly held to determlnc wnethor the still
parts, alcohol and mash should be confiscated, and the premises
padlogked no one appeared to contest the proceedings.

: Under the statute, unregistered still parts and illicit
alcohol are subject to confiscation and, in additlon, a. padlock-
ing penalty may be imposed upon the premises in or upon which bUCh
still parts are found.

Subsequéntly Michael Levoch's attorney advised that his
client had been unable to attend the hearing because of lack of
funds and. leave was given to file an affidavit in lieu of other

~proof. In his affidavit ilichael Levoch sets forth that, for twen-

ty-nine years, he has owned the twenty acre farm on which there is
erected a dwelling house, a barn and a shed; that he occupies the
dwelling with his wife, five children and a grandchild, all of
whom depend upon him for support; that he and his chiddren oper-
ate the farm as a truck farm, from which he derives his liveli-
hood; that he is in strailtened financial circumstances; that the
mash which was seized was riot intended for the manufacture of any
alcohol but was, in fact, the remainder of a crop of huckleber-
ries which had been conaemnbd by the Federal Government; that the
still parts were found by his sons in the dumps and were lying
about the premises; that the liquor which was selzed was given to
him by a neighbor and was intended for rubbing purposes, vinegar
and various herbs nav*ng been added thereto; and that he did not
appear at the nearlng beCaUSG of lack of funds.

However, samples of the seized mash and alcohol were sub-
mitted to the Department chemist. His report discloses that the
alcohol is fit for beverage purposes, belng alcohol, water and
coloring. The glass bottle contained no indicia of tax payment
and hence the alcohol is illicit. The chemist?!s report shows also
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that the mash is composed of berries and barley grain. The pres-
ence of barley grain in the huckleberries 1is hardly compatible
with Levoch's story.

I am satisfied, nowever, that the pqdlocklng of the
entire previses would leculu in undue hardshlp to Levocht's family,
partlcularly in view that no still was found in operation on the
premises. Hence, I shall not padlock the dwelling house’ and the
barn, but will padlock the shed where the still parts were found

' It is determined that thc saéized propcrty 00ﬁst1tutes
unlawful property. R. S, 33:2-2.

Accordingly, it is ORDERED Lhat the prOpertv set forth
in Schedule "A" be and hereby i1s forfeited and that it be retained
for the use of hospltalb and State, County and municipal institu-
tions, or destroyed in whole or in part at the .direction of the
Commissioner; and it is further

ORDERED that all the buildings, except the dwelling and
barn, on premises occupied by Michael Levoch, located at the inter-
section of Raritan Avenue and Tremont Street, Atco, in the Township
of Waterford, County of Camdun, shall not be used or occupied for
any purpose Whatsocver for a pcrlod of six months, commencing the
leth day of January, 1940,

D. FREDERICK BURNETT,
Commission_er°

Dated: December 16, 1959.
SCHEDULE "AM

copper cooker and set of coils
wooden cooler

- 30-gallon barrel of mash
gallon glass bottle of alcohol

e
!

9. SEIZURES - CONFISCATION PROCEEDINGS -~ PROPERTY FORFEITED.

In the Matter of the Seilzure on )

October 15, 1939, of a Ford Coach Case 5590

and 58 - 5 gallon cans of alcohol ) :
contained therein, at the inter- C ON HEARING
section of Shepherd and Lamberton ) CONCLUSIONS AND ORDER

Streets, in the City of Trenton, . .
County of Mercer and State of New )
Jersey.

Harry CdStle&Um, Esq., Attornby for the Dep&rtneat of Alcoholic
Beverage Control.

BY THE COMMISSIONER:

On October 15, 1939, police officers of the City of
Trenton arrested Karl K. Greenfield for transporting 58 cans of
alcohol in Harry Kahn's Ford Coach, in the vicinity of Shepherd
and Lamberton Streets, in Trenton. The cans of alcohol bore no
Federal tax stamps or other indication that the alcohol was tax-
paid, and the motor vehicle was not licensed to transport alco-
hOllC beverages. B o
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Thereafter, two cans of alcohol were turned over to the
U. S. Treasury Department, Alcohol Tax Unlt, for evidential pur-
poses, and the Ford Coach and fifty-six cans of alcohol were
turned over to this Department. A sample of the alcohol was
analyzed by the Dcpartmont‘s chemist and found to be fit for
beverage purposes when dllutld having an alcoholic content of
89, 957 by volume.,

At a hearing duly held to determine whether the motor
vehicle and the alcohol should be confiscated, no one appeared to
contest the proceedings.

_ The alcohol is presumably "bootl g because, althou@h it
for beverage purposes, 1t bore no tax stamps. P. L. 13839, c. 177.
Under the Statute, illicit alcohol and the vehicle uqeu 1n its
traﬁupO" ation are subject to confiscation. R. 8. $3:1-66(c).

It is dbthMlﬁLd that the selzed property constitutes unlawful
property.

Accordingly, it 1s ordered that the selzed propargy (set
forth in Schedule "A", annexed heretc) be and hereby is LOTf”TrpQ
in accordance with the provisioms of R, S, 35:1-66, and that it
be retained for the use of hospitals and State, County and munici-
pal institutiong, or destroyed in whole or in part at the direc-
tion of the Commissioner.

D. FREDERICK BURNETT,
Commissioner.

Dated: December 16, 1939,

SCHEDULE "AM

56 - 5 gallon cans containing approximately
260 gallons of alcohol

1 - Ford Coach, Serial #181621122, PpnﬁSJIV nia
1959 ReglutTuLlOﬂ #FO-L7~ 12

SEIZURES - CONFISCATION PROCEEDINGS - PROPERTY WOBTLI” D,

In the Matter of the Seizure on ) Case 5606
October 26, 1939, of a still in

woodland in the viecinity of Wew ) ON HEARING

Road and California Avenue, in CONCLUSIONS AND ORDER

the City of Pleasantville, County
of Atlantic and State of New:
Jwrocy )

Harry Castelbaum, Esq., Attorney for the Department of Alccoholic
Beverage Control.

BY THE COMMISSIONER:

On October 26, 1939, investigators of this Department
discovered a still in full operation in the woods in the vicinity
f Hew Road and California Avenue, City of Plcasantville. The
investigators thereupon seilzed, as unlawful property, pursuant to
R. S, Title 3%, Chapter 2, the still, equipment and alcoholic bev-—

3

erages listed in Schedule MAN, anmnexed hereto.
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Tha records of this Department- show no still reglstratlon
oertlflcate 1ssued with rbsoect to the selzed stlll. ,

- At a hearlng neld to determ1ne Whether the Selzed artlcres
should be conflscatod no one appbared to contest their forfeiture.

Unaer “the statuteg an unreglstbred still and artﬁoles
used or-adaptable for use in connection therewith are subject to’
confiscation. It is determined. that the 301zed property consti-
tutes unlawful property : :

Accordlngly, it is OBDERED that the same be and here by is
forfelted in accordance with the provisions of R. 8. 33:2-5,
‘and that 1t be retained for the use of- hoapltals and’ State, County
and municipal institutions, or destroyed in whole or in pqrt at
the alroctloq of the Comm1551onmr : : /

///C:l-fgﬁé (Aéu ,// /f:224

Commrssroner.

Dateds Deeemborjl@, 1959.
| SCHEDULE "AN

-7 - 5 gallon cans of alcoholic beverages
1 - 5 gallon wooden barrel of alcoholic beverages
6 - 10 gallon wooden barrels of aloohollc boverag
2 = 50 gallon wooden cookers :
1 - 50 gallon steel drum type preheater
1 - 50 gallon galvanized cooling tank with copper coil
1l - hand force pump ...
1 - 50 gallon receiving tank

32 - 50 gallon barrels with mash
9 -~ B0 gallon empty barrels

... 15 - 18 pound bags of coke

1 - 10 gallon galvanized receiving tank -
1l - 5 gallon moasullng can - _
3 —.funnels o ; S -//

m1scellancous pipes, flttlngs ‘and hose

e
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