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3. Other circumstances where requested by members or
former members;

(b) Transfer of members’ medical records as maintained
by the HMO shall be completed within 30 days of the
occurrence of events specified at (a)1, 2, or 3 above.

8:38-10.2 Confidentiality of medical records

Any data or information pertaining to the diagnosis,
treatment, or health of any member or applicant obtained
from the member or from any provider by any HMO shall
be held in confidence. The data or information shall not be
disclosed to any person, except to the extent that it may be
necessary to carry out the purposes of this chapter, or upon
the express consent of the member or applicant; or pursu-
ant to state or court order for the production of evidence or
the discovery thereof; or in the event of claim or litigation
between such member and the HMO wherein such data or
information is pertinent as otherwise provided by law. An
HMO shall be entitled to claim any statutory privileges
against such disclosure which the provider who furnished
such information to the health organization is entitled to
claim. An HMO may also release aggregate data related to
the diagnosis, treatment, or health of all or groups of
members or applicants where the identity of every member
is kept confidential and cannot be determined by the man-
ner in which the data is released and presented.

8:38—10.3 Maintenance of medical records

Any medical records directly maintained by the HMO
shall be organized in a uniform format across all records
subject to the requirements of applicable law. The HMO
shall have policies governing the contents of medical rec-
ords.

8:38-10.4 Copies of medical records

Members or their legally authorized representatives shall
have a right to inspect and obtain a copy of their medical
records maintained by the HMO. Charges for copies of
medical records shall be based upon actual costs, not to
exceed prevailing community rates for photocopying.

8:38-10.5 Medical record retention

Medical records maintained by HMO’s shall be protected
against loss, destruction, or unauthorized use and retained
for at least 10 years or until the member reaches age 23

years, whichever is longer.

SUBCHAPTER 11. FINANCIAL STANDARDS AND
REPORTING

8:38-11.1 Minimum net worth

(a) In order to obtain a certificate of authority, an HMO
shall have a minimum net worth, determined on a SAP
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basis, of at least $1,500,000 in cash or cash equivalents, as
adjusted annually by the CPI, together with such other
guarantees and assets as the Commissioner and Commis-
sioner of Banking and Insurance may determine appropriate
to assure the solvency of the HMO, based on its business

" plan, beginning on July 1, 1997.

(b) Except as (d) below applies, in order to maintain. its
certificate of authority, an HMO shall maintain at all times
a minimum net worth, determined on a SAP basis, equal to
the greater of:

1. $1,000,000 adjusted annually by the CPI, beginning
on July 1, 1997,

2. Two percent of the annual premium revenues as
reported by the HMO on its most recent annual financial
statement filed with the Commissioner and Commissioner -
of Banking and Insurance for the first $150,000,000 of
premium reported and one percent of the annual premi-
um in excess of the first $150,000,000 of premium report-
ed;

- 3. An amount equal to the sum of three months of
uncovered health care expenditures, as reported on the
financial statement filed most recently with the Commis-
sioner and Commissioner of Banking and Insurance; or

4. An amount equal to the sum of eight percent of the
annual health care expenditures (not including those ex-
penditures paid on a capitated basis to a provider and
those made on a managed hospital payment basis), as
reported on the four quarterly financial statements most
recently filed with the Commissioner and Commissioner
of Banking and Insurance, plus four percent of the annual
hospital expenditures paid on a managed hospital pay-
ment basis, as reported in the four quarterly financial
statements most recently filed with the Commissioner and
Commissioner of Banking and Insurance. If an HMO is
issued an initial certificate of authority on or after July 1,
1997, its minimum net worth shall be phased in over a 48
month period, running from the date that its new certifi-
cate of authority is effective, as follows:

i. Twenty-five percent of the amount required in (b)4
above, or the greater of (b)1, 2 or 3 above, whichever is
greatest, until the end of the 23rd month following the
month in which its new certificate of authority was
effective;

ii. Fifty percent of the amount required in (b)4
above, or the greater of (b)1, 2 or 3 above, whichever is
greatest from months 24 through 35;

iii. Seventy-five percent of the amount required in
(b)4 above, or the greater of (b)l, 2 or 3 above,
whichever is greatest, from months 36 through 47; and

iv. One hundred percent of the amount required in
(b)4 above beginning in the 48th month following the
month in which its new certificate of authority was
effective.
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(c) In order to maintain its certificate of authority, a
minimum of 60 percent of an HMO’s admitted assets shall
be cash, cash equivalents, investments as set forth at
N.J.S.A. 17B:20-1a, or other forms of investments accept-
able to the Commissioner considering the amount of the
HMO’s assets and the proportion of admitted assets to the
HMO’s minimum net worth requirement.

(d) Every HMO shall submit a capital and surplus (mini-
mum net worth) guarantee on a form _established and
available from the Department of Banking and Insurance,
executed by an affiliate or parent of the HMO that is not in
an unsafe or unsound financial condition, consistent with
N.J.A.C. 11:2-27, Determination of Insurers in a Hazardous
Financial Condition, incorporated herein by reference, ex-
cept that an HMO that has no such parent or affiliate
available to execute a capital and surplus guarantee shall
demonstrate to the satisfaction of the Commissioner of
Banking and Insurance that other additional financial re-
sources are available to the HMO to maintain the HMO’s
minimum net worth requirement. All guarantors shall satis-
fy the following requirements:

1. The guarantor shall have liquid assets, letters of
credit or a similar instrument available to support the
guarantee in a manner and amount acceptable to the
Commissioner of Banking and Insurance.

2. If the guarantor is publicly held, the HMO shall
submit the guarantor’s quarterly and annual Securities
and Exchange Commission (SEC) filing no later than 15
days after such filing has been made with the SEC. If not
publicly held, the HMO shall submit the guarantor’s
unaudited quarterly financial statement no later than 45
days after the end of the calendar quarter.

3. All guarantors shall meet the following require-
ments:

i. The guarantor shall be a United States corporation
actively engaged in business for a period of not less
than five years;

ii. The guarantor shall have a satisfactory evaluation
from Dun and Bradstreet, Standard and Poor’s, Duff
and Phelps or Moody’s for at least three years;

ifi. The guarantor shall have a net worth of at least
$25 million; and

iv. If the guarantor fails to meet any of the require-
ments in (d)3i through iii above, a letter of credit or
other form of financial security acceptable to the Com-
missioner shall be required.

(e) In determining net worth, a debt shall not be consid-
ered fully subordinated unless the subordination clause
states that:

1. Principal and/or interest shall be paid to the lender
only from free and divisible surplus as verified by the
“audited financial statement of the HMO; '
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2. Upon the dissolution or liquidation of the HMO, no
payment shall be made with respect to the surplus note or
other note made with that lender unless and until all
other liabilities of the HMO have been paid in full; and

3. Written approval shall be obtained from the Com-
missioner of Banking and Insurance prior to any full or
partial repayment of any principal or interest under the
note.

(f) Any debt incurred by a note meeting the requirements
of (e) above and which is otherwise acceptable to the
Commissioner of Banking and Insurance shall not be con-
sidered a liability, but shall be reported as equity by the
HMO. :

(g) The interest expenses relating to the repayment of
any fully subordinated debt shall be a covered expenditure.

(h) Every HMO shall be subject to the standards and
corrective actions set forth at N.J.A.C. 11:2-27, Determina-
tion of Insurers in a Hazardous Financial Condition, which
shall be in addition to the requirements of N.J.A.C.
8:38-11.6(f).

(i) No HMO shall enter into transactions for loans or
other transfers of funds from or to the HMO without
providing at least 30 days prior written notice of the transac-
tion to the Commissioner and the Commissioner of Banking
and Insurance.

1. The Commissioner of Banking and Insurance may
disapprove the transaction if, in the Commissioner’s opin-
ion, the transaction will adversely affect the HMO and
cause it to be in a hazardous financial condition, in
accordance with N.J.A.C. 11:2-27.

2. The Commissioner or the Commissioner of Banking
and Insurance may disapprove the transaction pending
receipt of additional information from the HMO.

3. The disapproval shall specify in :writing the reasons
for the disapproval.

i. If the disapproval includes a request for additional
information, the disapproval shall include the date by
which the additional information is due from the HMO.

ii. An HMO shall have no less than five business
days in which to respond to a disapproval with a
request for more information.

4. If the Commissioner or Commissioner of Banking
and Insurance does not disapprove of the transaction
within 30 days of the date that the written notice is
received by the Department of Banking and Insurance,
the transaction shall be deemed approved.
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i. With respect to filings for which additional infor-

-~ mation has been requested, if the Commissioner or the

Commissioner of Banking and Insurance does not dis-
approve the transaction within 30 days following receipt
by the Department of Banking and Insurance of the
additional information as requested, the transaction
shall be deemed approved.

(j) No HMO shall pay out dividends without the prior
written approval of the Commissioner of Banking and Insur-
ance. The Commissioner of Banking and Insurance may
disapprove the payment of the dividend if payment will
adversely impact the HMO, adversely impact compliance
with other provisions of this chapter, or cause it to be in a
hazardous financial condition in accordance with N.J.A.C.
11:2-27.

Public Notice: Increase in medical component of the Consumer Price

Index.

See: 29 N.LR. 2484(a).
Public Notice: Increase in medical component of the Consumer Price

Index.

See: 30 N.JI.R. 1330(a).
Public Notice: Increase in medical component of the Consumer Price

Index.

See: 31 N.J.R. 801(a).
Amended by R.1999 d.201, effective June 21, 1999.
See: 31 N.J.R. 610(a), 31 N.J.R. 1631(a).

In (b)4, inserted “to a provider” following “basis”; inserted a new
(c); rewrote former (c) as (d); deleted former (d); in (i), deleted “, in
accordance with N.J.S.A. 26:2]-5” at the end of the introductory
~aragraph; and in (j), substituted “, adversely impact compliance with

ther provisions of this chapter, or” for “and” following “HMO”.

8:38-11.2 Investments

Except as approved by the Commissioner of Banking and
Insurance in accordance with N.J.S.A. 26:2J-5a(1) and (3),
all investments of HMOs shall be subject to and in compli-
ance with N.J.S.A. 17B:20-1 et seq.

8:38-11.3 Reserve liabilities

(a) An HMO shall maintain at all times reserve liabilities
in an amount sufficient to provide for:

- 1. All claims incurred, whether reported or unreported,
which are unpaid and for which the HMO is or may
become liable, including the expense of adjustment or
settlement of those claims;

2. Continued health care services to members for which
a consideration has been received, or a consideration is
due but unpaid; and

3. Continued health care services under the HMO
contract to members who, on the date of termination of
the HMO contract, are confined in an inpatient facility
until discharge from the facility.

7

mended by R.1999 d.201, effective June 21, 1999.

\ .dee: 31 N.JR. 610(a), 31 N.JR. 1631(a).

Added (a)3.
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8:38-11.4 Minimum deposits

(a) In order to obtain a certificate of authority, every
HMO shall deposit with the Commissioner of Banking and
Insurance no less than $300,000, adjusted annually by the
CPI beginning on July 1, 1997 in accordance with N.J.A.C.
11:2-32, Custodial Deposits.

(b) In order to maintain a certificate of authority, every
HMO shall annually adjust the deposit specified in (a)
above to equal 20 percent of its minimum net worth, except
that such deposit shall be no less than $300,000 and no more
than $1,000,000 (as the minimum and maximum amounts
are adjusted by the CPI).

(c) The deposit required by (a) above, adjusted in accor-
dance with (b) above, shall be subject to the following:

1. The deposit shall be and remain an admitted asset of
the HMO for purposes of determining net worth of the
HMO.

2. The Commissioner of Banking and Insurance shall
use the deposit for administrative costs directly attribut-
able to the rehabilitation, conservation or liquidation of
the HMO.

3. All interest and other investment income derived
from the deposit made shall be paid to the HMO annually
upon written request.

4. An HMO may withdraw the deposit, or any part
thereof, after making a substitute deposit of cash, securi-
ties, or other instruments permissible under N.J.A.C.
11:2-32, of equal amount and value.

(d) Every HMO shall, except as (d)4iii below may apply,
maintain a deposit with the Commissioner of Banking and
Insurance. The deposit shall be held in trust as a restricted
asset to offset reserves required pursuant to N.J.A.C.
8:38-11.3(a)l. The deposit shall be made in accordance
with NJ.A.C. 11:2-32 except that the HMO may request
permission from the Commissioner to use a custodian other
than the custodian appointed pursuant to N.J.A.C.
11:2-32.3(a). Notwithstanding the requirements of N.J.A.C.
11:2-32.3(b), the securities deposited with the custodian
may be those which constitute eligible investments for life
insurance companies pursuant to N.J.S.A. 17B:20-1a.

1. The required deposit amount shall be the equivalent
of 50 percent of the highest calendar quarterly premium
of the most recent four quarters.

i. The initial or incremental premium-based deposit
due following June 21, 1999 may be payable over a two-
year (two-deposit) period pursuant to a plan approved
by the Commissioner. HMOs may request an addition-
al maximum one-year extension. An extension request
shall be in writing and filed with the HMO’s quarterly
report due March 1 of the second year of the two-year
phase-in period. The Commissioner shall grant an
extension if the HMO is determined to be in “hazard-
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ous financial condition” as that term is defined at

NJ.A.C. 11:2-27.2.

ii. Recalculation of the deposit amount shall occur
no more frequently than annually.

2. The deposit and the accumulated investment income
thereof shall be and remain an admitted asset of the
HMO for purposes of determining net worth of the
HMO.

3. The Commissioner of Banking and Insurance shall
use this deposit of the HMO for costs of rehabilitation
and/or liquidation of the HMO.

4. An HMO may withdraw its deposit or any part
thereof, subject to the prior written approval of the
Commissioner of Banking and Insurance, if:

i. A substitute deposit of cash, securities or other
instruments permissible under paragraph (d) above is
made of equal amount and value;

ii. The fair market value of the deposit exceeds the
amount required to be held on deposit determined in
accordance with (d)1 above; or

iii. The required deposit amount is reduced by the
Commissioner of Banking and Insurance as a result of
discontinuance or sale of a line of business.

5. All income from the deposit made shall be an asset
of the HMO, and the HMO may withdraw the income
from such deposit on an annual basis, if the deposit and
accumulated investment income exceeds the amount re-
quired to be held on deposit, subject to the prior written
approval of the Commissioner of Banking and Insurance.

6. The HMO shall record the dedicated reserve for
accounting purposes as “Assets as Restricted Cash and
Other Assets.”

(e) HMOs shall determine when incremental deposits are
necessary (based on the most recently filed SAP annual
financial report) to assure that the required amount of
deposits are maintained and shall make any necessary incre-
mental deposit annually by June 30.

Public Notice: Increase in medical component of the Consumer Price
Index.

See: 29 N.J.R. 2484(a).

Public Notice: Increase in medical component of the Consumer Price
Index.

See: 30 N.J.R. 1330(a).

Public Notice: Increase in medical component of the Consumer Price
Index.

See: 31 N.J.R. 801(a).

Amended by R.1999 d.201, effective June 21, 1999.

See: 31 N.J.R. 610(a), 31 N.J.R. 1631(a).
In (b), substituted a reference to minimum net worth for a reference

to net worth; and rewrote (d).

Supp. 6-21-99

8:38-11.5 Plan for continuation of services upon
declaration of insolvency

(a) In order to obtain and maintain a certificate of au-
thority, an HMO shall submit a plan to the Commissioner
and the Commissioner of Banking and Insurance, which
assures continuation of services and benefits to members
when the HMO is declared by a court of competent jurisdic-
tion to be insolvent and placed in rehabilitation or liqui-
dation.

1. Such plan shall assure the continuation of services
and benefits to all members for the duration of the
contract period for which premiums or other consider-
ation has been paid and for any applicable grace period.

2. Such plan shall assure the continuation of services
and benefits under the HMO contract to members who,

on the date of the declaration of insolvency, are confined -

in an inpatient facility until their discharge from the
facility, or their contractual benefits are otherwise ex-
hausted, whichever occurs first.

(b) In determining whether such a plan is acceptable for

the issuance or continuance of a certificate of authority, the
Commissioner and the Commissioner of Banking and Insur-
ance may require one or more of the following:

1. The purchase of insurance by the HMO to cover the
expenses to pay for continued covered benefits to mem-
bers following a judicial declaration of the HMO’s insol-
vency,;

2. Additional deposits;
3. Acceptable letters of credit; and/or

4. Other arrangements guaranteeing that benefits shall
be continued.

Amended by R.1999 d.201, effective June 21, 1999.
See: 31 N.J.R. 610(a), 31 N.J.R. 1631(a).

Rewrote (a); and in (b), inserted “or continuance” following “issu-
ance” and inserted a reference to the Commissioner in the introductory
paragraph, and substituted a reference to JudIClal declarations for a
reference to determinations in 1.

8:38-11.6 Financial reporting requirements

(a) Every HMO shall submit, no later than March 1, an
annual report for the immediately preceding calendar year,
completed on a SAP basis, as prescribed by the NAIC
Annual Statement Instructions manual including all supple-
mental schedules.

1. HMOs shall submit the annual report for calendar
year 1996 (reported in March 1997) and thereafter using
the current format established for any year by the Nation-
al Association of Insurance Commissioners for HMOs,

more commonly referred to as the “NAIC blank” for

HMOs, the forms of which are available for purchase

\

through several 1ndependent insurance service companies \

throughout the United States.
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