PROPERTY OF
NEW JERSEY STATE LIBRARY,

DEC 121969

185 W. State Street
Trenton, N. J.



— ———s

You are Viewing an Archived Copy from the New Jersey State kityapgse

IHHIHHNHHHHIHHNHNHIINHHHNHH!NNHIWHI

9 00503 0913




T ' You are Viewing an Archived Copy from the New Jersey State Library

For Release to Sunday Papers: April 9, 1939

THE INTERSTATE COMMISSION ON THE DELAWARE RIVER BASIN

)

April 7, 1939

PROPERTY OF SURVEY AND REPORT
NEW JERSEY STATE LIBRARYS

pertaining to the interstate aspects of the
SEH 1Y A868osal to utilize waters of the Delaware
River as a source of metropolitan water supply
185 W. Statd'strebhe State of New Jersey.
Trenton, N. J.

I.

General Background

A. The Problem

Since 1920, the metropolitan regions of New York City,ANortheastern New
Jersey, and Philadelphia--containing @bout one-eighth of the total population
of the United States--have been almost constantly confronted with water supply‘
probleﬁs. The rapidity of growth of these highly urbanized centers caused
existing sources of water supply to beccme either inadequate in quantity or
unsuitable in quality. |

For almost twenty years these water supply problems have been subjected
to study by a variety of official boards and commissionse During this period,
New Jersey has considered at least eight different plans of future water sup-
ply inrsolving the use of water from the Delaware River Basin, the last being
the proposal of Governor Moore to utilize the Delaware and Raritan Canal pro-
L B perties and water righté for a motropolitan water supply. In Pennsylvania,
_the proposals for new and additional weter supplies for Philadelphia and the

surrounding metropoliten area include studies by at least twelve agencies, in-
volving meny alternate plans, all including the utiligzation of the water re-

sources of the Delawere River Basin., In New York, New York City having con-

pleted its Esopus-Schoharie development in the Catskill Mountains, nevertheless,
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looked over the divide end, in the early twenties, was eyeing the uvpper
portion of the Delaware River Basin as a source of water supply for the
city's future requircments. Construction work on this project was begun

two years agos.

Be An Inﬁg{gtate Strq&g

Prior to the year 1931, the impression prevailed in the eastern states
that what was usually referred to as "the common law doctrine of riparian
rights" was effective as between states. From this it followed that any
diversion of watcr affecting cuother stete could be made only with the con-
sent of that state. In other words, such diversion requircd o compuct between
two or morec states. With the eppurent joint interest of New Jersey, New York
and Pennsylvenia, in the wator resources of the Delawere River Besin, Com-
missioncers were oppointed, in 1523, to nogotiate o ccmpoct for the cllocation

of the waters cof the Delewarc River Basin smong the thrcee stotes.

Ce Tri-State Compact Commissions

In 1925, the Commissioners arrived ot en sgrecment including the
alloceation of the waters of the Delawerc River Basine. New York immediotely
rotified tiic comprcte* The New Jerscy and Pennsylvernioa legislatures did not
retify it end negotications werc continuecde

A second compact was formulatcd end submitted to the three state logis-
letures during their scssions of 1927. This document did not attempt to al-
locate all of the weter resources oi the Delawarc River Besin, but provided
for an ollocation of 600 million gallons per day to eech of tne Stutes of

New Jersey and New York, and 900 million ., allons per dey to Pennsylvania.

* Ncew York Laws, 1925, Chep.l77
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New York ratified the compact** but it again failed of ratification
in New Jersey and Pennsylvania.

Unwilling to risk further delay, New York City decided to proceed
independently with its plans to develop & new source of water supply
from tributeries of the Delaware River. It proposed the development and
diversion of 600 million gallons of water daily from five tributaries of the
Delaware River in New York State. It undertook to operate its reservoirs
in accordance with the rule of release of compensation water leid down

in the proposed 1927 compact.,

D. The Delaware River Case

This chronology of conflict, within and among the states, led to legal
action brought by the State of New Jersey in the Supreme Court of the
United States at the October term, 1930, to enjoin the State of New
York and the City of New York fro.i proceeding with the proposed diversion.

New Jersey contended, among other things, that the diversion would
cause substantial damage to navigation, water power, municipal water
supplies, sanitary conditions in the stream, industrial uses, fisheries,
the cyster industry, recreationsl uses, and sgricultural lands,.

Pennsylvanie intervened in the case to vrotect the rights of the Com-
monwealth.

Following two yecars of testinmony and argument presented before a
Special Master, the United States Supreme Court handed down its decision

on May 4, 1931, and issued its decree on May 25, 1931.%

E. Opinion of the Court

The outcome of the Delaware Diversion Case was a denial of New Jersey's

prayer that the City of New York bc enjoined from divortihg any water

* 283 U.S. 336, 805
** New York Laws, 1927. Chap. 682
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whatever from the Deiaware River or its tributaries into another water-
sned. The Court, however, did limit the pernissivle diversion to the
equivalent of 440 million gallons of water daily and estaiblished certain
conditions under which the diversion could be made, including the fol-

lowing rule for the release of compensation water:

"(b) At any time the stage of the Delaware River falls
below 50 c.s.me at Port Jervis, New York, or Trenton,
New Jersey, or both («50 c.s.m. being equivalent to a
flow of 1535 cefes. at Port Jervis and 3400 c.f.s. at
Trenton), water shall be released from one or more of
the impounding reservoirs of New York City in sufficient
volume to restore the flow at Port Jervis and Trenton, to
«50 cesem., provided, however, that there is not required
to be released at any time water in ecxcess of 30% of the
diversion area yield, and the diversion area yield having
been ascertained to be 242+ Ce.s.ms, the maximum release
required shall be 30% of that amount, or ,66 cubic feet
per second per square mile of the areas from which
water is diverted.

"In determining the quantity of water to be released
so as to add to the Ilow of the Delaware River, the
Neversink River shall be treated as if it flowed into
the Delaware River above Port Jervis, and the number
of second feet of water released from tho iiapounding
reservoir on the Neversink River sinall be added to tine
number of scecond fect of water released from other
reservoirs, so as to detormine whether thc quantity of
viater, required by this decree to ie releascd, has becn
released.”

The above rule of releasc was based nrimarily upon a plan developed
by the Commonwoalth of Pennsyvlvenia aﬁd founded on the principle of re-
quiring the rclease of compensation watcr during times of low flow, when
it would be most required. The laster, in comparing the Pennsylvenia plan
with the plan proposced by New York, providing for the maintenance of a
certain dry weather flow in the stream just below the point of rescrvoir
storage, stated in part:

"The theoory of the Pennsylvania plan of rolecase
(and I think this thcory sound) is that water should
be relcased whenever the river drops to a low stage

at either Port Jervis or Trenton. In this manner the
regimen of the river between Port Jervis and Trenton

~de




You are Viewing an Archived Copy from the New Jersey State Library

can bc botter prescrved" and, "I also find that
when the natural discharge of the river et Port
Jervis is low, that flow will generally but not
always be incrcascd under the operation of the
New York plan of rclecase and will alweys be in-
creasced under the operation of the Pennsylvenia
plan of relcasc.”

In addition to recquiring the maintenance of certein dry weather flows,
the Master recommendcd, and the Court approved, two additional guiding
principles:

1, That the doctrinc of cquitable apportionment controls the

division and use of interstate waterss

2« That priority of epportionment ecreates no superiority of

right in interstato waters.

The Court also rebained jurisdiction in the Delaware Diversion Caso

"for the purpose of any order or direction or modificetion, or any supple-

mental decree."
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IT.
THE NEW JERSEY PROPOSAIL

A. General Statement

The present water supply proposal now being advanced in New Jersey
involves the development and utilization. of the Delaware and Raritan
Canal and its feeder as the right-6f-way for an aqueduct to convey 150
million gallons of water daily from the Delaware River at Bull'!s Island
(about 20 miles above Trenton) to the northern New Jersey metropolitan
aree; and possibly 50 million additional gallons to Trenton end cities

to the south of Trenton in the Delaware River Basine

B. Legal Aspects

In his consideration of the New Jersey plan, Govefnor Moore has been
advised--regarding New Jersey's right to divert water from the Delaware
River--by Duane E. lMinard, Special Counsel to the Governor of New Jersey.
Stated briefly, Mr, Minard's opinions are as follows:

l« That the State of New Jersey, under rights acquired by
it in the Delaware and Raritan Canal and feedcr system,
may use such canal and fecder for water supply, "and
its devotion to such use will not give rise to wvalid
objections or claims of sny riparian owner on either
side of the river, or of the State of Pennsylvanisa,
if water is not diverted in gquantities greater than
That herotofore habltually withdravn for canal and in-
cidental purposese’ (underlines added)

2+ That independent of the rights aequired by the state in
the Delaware and Raritan Canal and feeder, "the state of
New Jersey has the right to divert water from the Dela-
ware River for public purposes, without the consent of
Pennsylvania, to the extent thet such diversion will
not cause substantial demage in the State of Pennsylveniae"
(underlines added)

The legal phases of this project are not considered in this reporte.
Thoy are of major importence to the states iavolved, and should be given

careful study.

-6
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III,

EFFECT OF PROPOSED PLAN

A. Compensation Weter

The quaentity of water proposed to be ta%en from the Delaware River
for water supply purposes in New Jersey, by Governor Moore's plan, gquite
apparently is not in excess of its feir and equiteble share., In the second
compact negotiations of 1927, an allocation cquivalent to 600 million
galloné deily was suggested for New Jersey, with provisions for protecting
the low flow of the Delaware Rivere. In thé Delaware Diversion Case, the
Pennsylvania plan included the posibility of developing intrastate tri-
butaries in New Jersey to the extent of 400 million gallons per day, with
provision for the release of compensstion waters,

In the previous interstate negotiations and in the Delaware Diversion
Case provision was made for proteceting the flow in the Delawere River dur-
ing low water steges. The New Jersey project makes no provision for such
protection of the river,

It may be here noted that if one egency is required to liberate com~
pensation watér, the interests of that agency mey bc injured if some other

egency is allowed to divert water around the control point,

B. Logal Interprctation

A question has been raised in the matter of interpretation of tho
Supreme Court's rule of releasos In the decrec, the Court ruled that the
release of compensation water should be made from the proposed reservoirs
on tributaries of the Dclaware River in New York whenever the flow in the
Delawere River was at, or below, .50 CoSails at Port Jervis or Trenton, and

the City of Now York was required to relecse compensction weater during these

7=
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periodse. This requirement for the release of compensation water during
the periods of low flow was apparently based upon the principle that when
a diversion of water is made, the uses of the river for navigation, water
supply, and other purposes, below the point of taking, should be benefited,
not harmed; that in return for the privilege of diverting water, the net
effect upon the river below the point of diversion should be improved rather
than dameged.,

However, in establishing this rule, it is not apparent in what menner
the Court considered the diversions then existing in the canals by-passing
the Trenton gaging stetion; nor is it clear whether it anticipated any
possible changes in such diversions or any new diversions around either the
Trenton or Port Jervis control points.

In investigating this problem, a review of thc exhibits and testimony
offered in the diversion case shows that the flows in the river were actual
observed flows end, in the case of the Trenton location, were not adjusted
to reflect the flows in the cenels parellcling the river in Pennsylvania and
New Jerscye. UHowever, the Master wos awarc of these diversions in the canals,
as he made specific reforences to them in his report to tho Court, Com-
menting on the policy of the three states in regard to diversions, he statod:

"I £ind thet the public policy of each of
the threv states has permitted diversions from one
watersned to another watershed of somewhat similar
character to the proposed diversion involved in
the instant casc. The Stete of New Jersey has per-
mitted the diversion of watcr irom the Delaware
River intec the Deleware and Raritan Cenal which
extends froi the Delaware River across the Stete

of New Jerscy to Reriten Bay on the Atlantic
Oceen." and,

"In Pennsylvanic there has been the diversion
of thc waters of the Lehigh River into a Canal
extending from FEaston, Pennsylvenia, to Bristel,
Pennsylvenial”
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Furthermore, the Master elso knew the amount of these diversions as
he included in his report, as eppendices, two tables showing monthly dis=-
charges of the Delaware River at Port Jervis and Trenton for %he period
from 1924 to 1929, The Trenton tabulation includes a reference to the

| emount of flows in each of the three cenals., However, there appears to
be nothing in the report to indicate that the Master gave consideration to
future changes in the emounts of diversion.

At the time of the Court case, according to the data contained in the
table in the Mester's report, the flow through thc Delawere and Raritan
Canal ranged from 160 to 130 c.f.s. during the March to December period
of operation. Of these amounts, testimony given in the case to which the
Master mede specific reference indicated that approximately one-half was
returned to the Delawsre River through the section of the Canal between
Trenton and Bordentown. This scction was deeded to the City of Trenton
about 1934, and part of it was later filled in by the City.

The flow in the Trenton Powor Canal, as showvm on the same table in
the Master's report, ranged from 210 to 250 ce.fes. and the flow in tho Penn-
sylvanie Cangl was 50 to 53 c.fsse. until September, 1927. During the

“balence of 1927, end through 1928, the flow had becen reduced to 20 c.f.s.

On the basis of the records contained in the Master's report, the

flow in the canals which by-passcd the Trenton gage was approzimately as

follows:
Delaware and Rariten Canal feeder 160 cef'ese
Trenton Powcr Canal 230
Ponnsylvania Canal 50
TOTAL 440 Cofese

According to tihe testiuony to wiich the laster refers in his report,

substantially cne-half of thce amount flowing into the Cenal fcedecr wes

~9-
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diverted from the Delaware River Basin,

Governor Moorc's proposal contemplates the diversion of a maximum of
200 million gallons per day, or 300 c.f.s. through the Cenal fceder. The
effect of this is to increase the flow in the feeder at Trenton from 160
c.fese to 300 cef.s. This represents en increased diversion around the
Trenton gage of 140 c.f.se

However, other changes also have taken place since the Delaware suit,
which affect the Trenton gegee. It is understood that chenges also have oc=-
curred in the other csnals. In thc Trenton Power Canal, 2ll of the water
now, except 15 c.f.s., is returned to the River above the Trenton gage, and

it is estimated that the flow opposite the Trenton gage in the Pennsylvenia &

Canal, does not now exceed 15 c.f.s.
The effect of these changes is to increase the flow in the River at

Trenton by 250 c.f.s. Subtrecting from this figure the chenge of 140 c.f.s.

which would be csused by Governor Moore's water supnly proposal, gives
110 cefese increase in the flow of the River at Trenton as the net effect
of the changes, existing and proposed, sincc the Deleware Diversion Cases

In the ségfion of the river below Trenton, nons of the cxisting changces
cffect conditions of flow. Governor Moore's proposcd project, however, if
underteken, would result in o decreasc of 145 c.f.s. or epproximatecly 100
million gellons daily (detcrmined by subtracting 225 c.f.s. minus one-helf

of 160 cufes.) from the flow of the Delewrre River.

Ce How Vork's Interest

New York's prinecipal interest in regard to the proposed project re-
lates to the epplication of the Supreme Court's rule of rcleases. Specifi-
celly, it would probably want to know whether~-in the case of the diversion

such as proposed or of possible future diversions whicih could be made by

=10

—




You are Viewing an Archived”Copy from the New Jersey State Library

either Pennsylvenia or New Jersey-~New York would be reguired to make up
any decreases in the flows at the control points (Port Jervis or Trenton)

caused by such undertakings.

D. Pennsylvania's Interest

Pennsylvania's interest in the questions now raised probably resolves
itself to a consideration of conditions in hoth the section of the river
above Trenton end also in the tidal section of the river below that city.
Regarding the upper part of the river, Pennsylvenia would be concerned
with the same problem as New York state regarding the question of applica~
tion of the rule of release, and the diminution of flow of the Delaware
River from Raven Rock to Trenton, especially in connection with possible
future plans for the development of water supply, particularly in Phila=-
delphia and southeastern Pennsylvenia, In the tidal estuary, the de-
crease in flow might cause substential damage to Pennsylvania. The items
possibly subject to damage by the diminution of flow would include water
supply, both questic end industrial, salinity invasion, and the amount of

water available for dilution of pollution.

—]]-
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Iv.

POSSTBLE HMODIFICATIONS TO AVOID DAMAGES

The interest of all states in the Delaware River Basin, when con-
fronted with the possibility of a diversion from the watershed, revolves
about the effect of the diversion uvon the flow conditions in the river
during the critical periods of iow flow. To avoid possible claims of damage
on the part of any interested state, the principles underlying the Supreme
Court's decision in the Delaware Diversion Case might be made generaliy ap~
plicable to the present proposal in New Jersey, as well as to future water

supply projects in the entire drainage basin,

A. New Jersey Reservoir Proposals

The New Jersey plan contemplates the locetion of a dam to create the
so~called Dock Watch Hollow Reservoirs The flow line of 380 feet, as pro-
posed, gives an aveilable storage of about 600 miliion gellons--enough to
provide four days supply of water.

At an incregged cost of epproximately four million dollars, the pro=-
posed dam could be raised so a&s to create an available storage capacity of
about 15 billion gellons~-enoush to provide a 100-deys supply; at a rate

off 150 1.G.D.

B. The Supreme Court Rule

To date, no general thcory of apportionment of the waters of the Dela-
warce River has been adopted by the states of the Delaware River Basine. The
only attempt to accomplish such an epportionment occurred in the compact

negotiations and in the Delaware Diversion Case, previously reviewed. In

the decrec of the United States Suvreme Court, releases of compensation
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water were requircd of New York City when the flow in the Delaware River
at Port Jervis or at Trenton, falls bclow the prescribed minimum rate

of «50 caSem,

C. Rulc Application

In applying this rule of relcase to the New Jersey proposal, observa-
tions and recordings of the flow of weter in the Delewere River at Trenton,
mede subsequent to the decision of the Sunreme Court, indicate o moaximum
period of approsimatecly four and a half months during the year whon the flgw
in the river falls below 50 Cesam.

If the Supreme Court's rule of relecasc werc applicd to 2ll stotes con=-
templeting diversions for water supply purposes, under the terms of the
present proposel New Jerscy would be required to modify its proposed plan
either by refraining from diverting water from the Deleware River when the
flow at Trenton fells below «50 ces.me or by providing storage so as to
meke releases of compensetion water during periods where the flow at Trenton
was less than ¢50 ce.sens The most obvious and apprepriato method of ac-
conplishing thié purpose, as is owvident from o review of the New Jerscy
plan, would sppear to be by the following metnhods, or by o combination of
such methodss

(1) The caprocity of the Docl Watch Hollow Rescrvoir
vould heve to be incresscd in size to afford the
meximum storege cepceity of 15 billion gellons, to
supply 100 dexs of weter during tho period =hen
the flow ot Trenton fells below 50 c.s.me; and

(2) Another rescrvoir must be constructed cxclusively
for the storage of compensation weters, for re-

lease whon the flow at Trenton falls below the
prescribod minimume

~13~
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A BRIEF SUMIFARY OF CONCLUSIONS

vThe Interstate Commission on the Delaware River Basin believes that
the New Jersey water supply proposel would, in all probability, be ob=
Jectionable both to Now York and Pemnsylvenia-~-particularly to Pennsylvania--
because it would appear to cause substantial demage.

There appears to be a comparatively simple and inexpensive way of
correcting end avoiding this demage, if the suggestions outlined in this
report ere followed by the construction of a large distributing reservoir
ultimately contemplated by New Jersey, end by constructing a storage re-
servoir on some smcll tributary of the Delewcre River in New Jersey, in
order to secure the release of compensction water during criticel periods
of low flow. It is further suggested that a combination of these two re-
comaendactions might be feasible.

It is believed that by some such method as this, substantiel domege
to New York and Pennsylvanica would be climinatcd and a legislative agree-
ment emong the states could be secured so as to permit the diversion of
150 million gaiigns of water deily for thce northern New Jerscy munici-
pelities, vith the possible cddition of 50 million gallons daily for

Trenton snd cities to the south of Trenton. These amounts cre not in

cxcess of o fair and equitable apportionment.









