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NEW JERSEY UOURT OF ERRORS & APPEALS. 
Between JOSEPH HOLMES 1 

and others, Appellants, I 0 and · 1 n 
IlENHMIN STouT and JoHN I 

WILLIAMS, Appellecs. J 

Appeal from Decree of 
Chancellor Haines. 

STATEMENT OF THE CASE. 

BILL. 

1'o William Pennington, Esq., Governor and Chancellor 
of the State of New Jersey and Ordinary in the same. 

Humbly complaining, shew unto your Excellency, your 
orators and oratrices, Joseph Holrpes, Catharine Holmes, 
John Predmore, and Lenah his wife, Gilbert Holmes, and 
John H. Chamberlin, of the township of Dover, county of 
Monmouth, and State of New Jersey, that on or about the 
twenty-third day of August, in the year of our Lord one 
thousand eight hundred and seventeen, one Andrew Bell 10 
was seized in fee simple of the following described tract or 
parcel of la11d; viz: situate lying and being in the township 
of Dover, county of Monmouth, and eastern Division of 
the State of New Jersey, on the north side of the North 
Branch of Forked river, beginning at the sixth corner of a 
tract of forty-five acres ancl fifty-three hundredths of an acre, 
returnecl to John Holmes on the 8th of October, A. D. 1759, 
and recorded in book S 4, page 241 ; thence running (1,) 
east seventeen chains and fifty links; thence (2,) south, 

1 



2 

twenty-five de.grces and Lhirty 111int1tes cast, LW(3nty chains 1 

thence (3,) sol1lh: thirty-nine degrees wcsli tl,1irtee11 chains; 
thence (4,) north, eighty-two Uegrees w2st1 twenty-seven 
chains aud seventy links; thence (:,,) north, fifty degrees 
east, thirteen chait1s; li1ence (6,) sixteen chains to the place 
of beginning, contaiu.i.ng sixty-four acres and four hundredtlts 
of an acve strict measure. Ami being so "iezcd thereof, he 
the said Andrew Bell, on the said twenty tl,ird dav of Au. 
gust, eighteen hundred and seventeen, for a valuable conside-

10 ration, to-wit: for the sum of eighty dollars or thereabouts, 
as yonr orators believe, then paid him by one John Holmes, 
Jun .. or secured to be paid, bargained, sold and conveyed 
by a deed of bargain and sale in fee sim pie, the said tract of 
land and premises with the appurtenances, to the said Johu 
Holmes, Jun., and all the right of the said Andrew Bell 
thereto, to have and to hold the same to the said John 
Holmes, Jun., to him, . his heirs and assigns forever; wbic!t 
said deed was, at the date thereo1; duly signed and sealed, 
and dnly acknowledgecl according to law, by the said Au-

20 drew Bell, and delivered by said Bell to John Holmes, 
Jun. Which said deed, the said Jahn Holmes, Jun., 
did not cause to be recorded in the Clerk's office ol the 
county of .Monmouth according to law, hut the said John 
Holmes, .Tuu., for the purpose of defrauding one John Holmes, 
Sen., and y,mr orators and oratrices, as hereinafter mentioned, 
omitted to put the said deed upon record, and has either de-
stroyed the same or keeps it concealed and out of the power 
of your orators, for the purpose of defrauding your orators 
and oratrices as hereinafter mentioned, and has removed 

30himself out of the State of New Jersey and the jurisdiction 
of this court. 

And your orators and oratrices further shew unto your 
Excellency, that the said John Holmes, J Lm., immediately 
after his said purchase of said tract of land from said Bell, 
entered upon the possession of said land and held, occupied, 
possessed and enjoyed the same, nntil the tenth day ofDecem· 
ber, eighteen hundred and seventeen, on which said tenth day 
of December eighteen hundred and seventeen, he the said 
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John Holmes, .I 1111., for an<l in consi<lcration of the sum of fiflr 
dollars to him then paid by one John Holmes, Sen., thP 
father of ynur orators and oratrix Joseph Holnws, Catharine 
Holmes, and Gilbert Holmes, and grand-father .,f John 11. 
Chamberlin, and Lenah, wife of John Predmore, your orators 
and oratrix, bargamed, sold and conveyed in fee simple to 
Joh« Holmes, Sen ., by deed under his hand and seal, duly 
signed, sealed, delivered and acknowledged according to law, 
the following described tract of land, the same being part of 
the tract of lnnd first herein before described, viz: All that 10 
tract of land situate on the north side of the North Branch 
of Forked River, in the township of Dover, in the said county 
of Monmouth, and eastern division of the State of New Jer-
sey, being part of a tract of land smveyed and returned to 
.l.ndrew Bell. Esqnire, for sixty-four acres and four-hun-
dredths, on the fifteenth day of May, 1817, and recorded in 
book S 18, page 160. Begitming at the sixth corner of forly-
five acres nnd fifty-three hundredths of an acre strict mea-
snre, returned to Jo!,n Holmes, dec'd, the eighth October, 
A. D., 1759, and recorded in book S 4, page 241 ; also being 20 
the beginning corner of the said sixty-four acres and four 
hundredths of an acre; thence (1,) cast ten chains; thence 
(2,) south, one degree east, sixteen chains and fifty links; 
thence (3,) south, sixty degrees west, seventeen chains; 
thence (4,) north, eighty-two clegrees west, five chains and 
fifty links; thence (5,) north, fifty degrees cast, thirteen 
chains; thence (6,) north sixteen chains to the place of be-
ginning, containing twenty-two acres strict measure, which 
said last mentioned deed was duly rncorded in the Clerk's 
office of the county of Monmouth, on the nineteenth day of30 
October, eighteen hundred and twenty-seven, in book O 2, 
of deeds, page 408, by William Ten Eyck, Esquire, then 
Clerk of said county, as by reference to said last mentioned 
deed, now in yom orators' possession and ready to be pro-
duced, as this honorable court shall direct, may more folly 
and at large appear. 

And your orators and oratrices further shew unto your 
Excellency that the said John Holmes, Sen. , immediately 
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after the execution of said deed, entered into the possession 
of the said last mentioned tract of land and held, occupied, 
and possessed and enjoyed it as his own until his death, 
which occurred on or about the thirteenth day of September, 
eighteen hundred and thirty-one. And they further shew 
unto your Excellency, that the said John Holmes, Sen., died 
as aforesaid, intestate, leaving Catharine Holmes, his widow, 
him surviving, and Joseph Holmes, Stephen Holmes, Alice 
Conover, wife ef Daniel Conover, Jacob Holmes, William 

10 Holmes, Maria Holmes, Gilbert Holmes, Catharine Holmes, 
Jr., his children, and Lenah, wife of John Predmore, and John 
H. Chamberlin, his grand children and heirs at law, who 
entered upon the premises lastly above described, and pos-
sessed them in common until the delivery of the herein-
after mentioned deed to Joseph Holmes, whereby on the 
thirteenth day of September, eighteen hundred and thirty. 
two, the said ~tephen Holmes and Mary, his wife, Catha-
rine Holmes, widow, Daniel Conover and Alice, his wife, 
Jacob Holmes and Sarah, his wife, Maria Holmes, by deed 

20 of bargain and sale, under their respective hands and seals, 
conveyed all their interest in the said last ment10ned tract 
of land, together with other lands therein described, for and 
in coiasideration of the sum of twelve hundred dollars then 
paid them by Joseph Holmes, to said Joseph Holmes, whieh 
said last mentioned deed was duly acknowledged and re-
corded according to law, in the Clerk's office of the county 
of Monmouth, in book C 3, of deeds, pages 80, 81, 82, by D. 
H. Ellis, then Clerk of said county, as by reference to said 
deed now in the possession of your orator, Joseph Holmes, 

30 and ready to be produced, as this honorable court shall di-
rect, will more fully and at large appear. And your orators 
and oratri«es further shew unto your Excellency that ever 
since the delivery of said deed they have been and still are 
as tenants in common in the possession of said last described 
tract of land. 

And your orators and oratrices further shew unto your 
Excellency that the said John Holmes, Jr., after the execu-
tion and delivery as aforesaid by him, of his said deed to the 
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said John Holmes, Seu., to wit: on the twenty-eighth day 
of August, eighteen hundred and twenty-seven, with the 
view of defrauding the said John Holmes, Sen., and those 
who might hold under him, procured one Richard Lane 
to go with him to the said Andrew Bell, and thereby 
representing to the said• Andrew Bell that the said deed 
from said Bell to the said John Holmes, Jun., had never 
been recorded, and that he the said John Holmes, Jun., 
had lost his said dePd and had never conveyed the said 
land to any body else, and that he had contracted to 10 
sell the said land to the said Richard Lane, but could not 
convey to him the legal title by reason of his having lost 
his said deed from said Bell, induced the said Andrew Bell 
to make his second deed for the premises first above de-
scribed, to the said Richard Lane, dated, as your orators and 
oratrices are informed, about the said 28th of August, 1827, 
which said last mentioned deed is recorded in the Clerk's 
office of the county of Monmouth, on the tenth of September, 
1827, in book O 2, of deeds, page 237, as by reference to a 
copy of the same now in your orators and oratrices posses- 20 
sion will more fully appear. 

And yonr orators and oratnces expressly charge that at 
the time of the said delivery of said deed from Bell to Rich-
ard Lane, that it was brought about by the conspiracy and 
collusion between the said John Holmes, Jun., and Richard 
Lane, they being brothers-in-law, for the purpose of defraud-
ing the said John Holmes, Sen., and those who might hold 
under him. And your orators and oratnces also further ex-
pressly charge, that at the time of the said deed from the said 
Bell to the said Richard Lane, he the said Lane perfectly well 30 
knew of the said first deed of said Bell to s£id John Holmes, 
Jun., and also that the said John Holmes, Jun., had sold 
and conveyed as aforesaid, the said secondly above described 
tract to the said John Holmes, Sen., and that said John 
Holmes, Sen., was then in possession thereof. And your 
orators and oratrices further shew unto your Excellency that 
the said Richard Lane departed this life about the year 
eighteen hundred and thirty, intestate, and that William 
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Platt ,md .lo!t11 1Vnodrnanscc took ont lcllcrs of admi11is1ra. 
tinn npon the estate of said. Richard L,rne, upon which snch 
proceedings were. !tad that afterwards and abont the yea,· 
1831, the said tract of land. first above described and includ-
ing tlte said tract secondly above described was sold or pre-
wnded to be sold. by the said administrators nnder a decree 
of the Orphan's Court for the payment of debts according tn 
the statute in such case made and provided, to Benjamin 
Stout and Jolrn "Williams for tl1c sum of fifty one dollars, 

IO but whether the said. administrators bad power and autho-
rity to sell the same as administrators, or whether the said 
sale was legal, or whether the said deed from them was cxe-
cnted in dnc form of law, yonr orators and oratrices are ig-
norant, and leavn the said Stout and \Villia111s to make out 
as t!tey may be enabled. 

And yonr orators and oratrices expressly charge, that at 
the tiuw, and before tlte said Stout and \Villiams purchased 
the said tract of land as aforesaid, they well knew of the 
saiil first deed, of the said Andrew Bell to the said John 

20 Holmes, Jnn., and of the said deed from the said John 
Holmes, Jun., to John Holmes, Sen., and that the said John 
Holmes, Sen., and his heirs at law, together with yom 
orators and oratrices had . been in possession of the said 
premises ever since tbe said conveyance of the said John 
Holmes, Jun., to said John Holmes, Sen., and that tl\e said 
purchase of the said Stout and Williams was made with 
a view of defeating the said deed from the said John Holmes, 
Jnn., to the said John Holmes, Sen., and of defrauding the said , 
John Holmes, Sen., and those who might hold under him. 

30 And your orators and oratrices, fmther shew unto yom 
Excellency, that part of the said tract of land secondly above 
described, is enclosed land and has been so enclosed ever 
since its first location to said Andrew Bell in 1817, and has 
been in the possession of said John Holmes, Jun., until his 
said sale to John Holmes, Sen., and after that has been in pos-
session of the said John Holmes, Sen., and those holding under 
him,and that the remaining part of the said. secondly described 
tract of land is and always has been woodland, heavily 
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1irnbcrcd nud near L11c water: wl1icll rcrn.lcns it Ycry t:aluablc; 
aud has been in tl,e pussessiou of the said Joh11 JJolrncs, .Inn., 
frolll the time of his said purchase of Andrew Bell, till his 
said sale to lnhn •l fol mes, Sen., aud ever since that time has 
been in tl1 e actual pnssessinn of Johu I]()lmcs, Seu., fllld tltosi, 
claiming u11der him. But th,it on account of its ucing wood-
le1nd, uncuclosed, it is (•xtrcrnely di/Iicult to cswblish the fact 
of possession in a eomt of law, except as connected witl1 the 
title. 

And your orators and 01-:it rices frntbcr shew unto your Ex- lO 
celleucy, that on or about the twelfth day of March last. the 
said Benjamin Stout and John '.'.'illiarns comrneuccd cutting 
the timber off the said tract of laud secoudly abo,·e described, 
nuder a claim of title dcri\'cd under tlte said Richard Lane, 
as aforesaid, au<l ca1 ting a.way the same, <lisposing of il to thci 1· 
own use, and tlircateu to cut off and carry away au<l dispose 
of the whole of the t1111ber growing tbercou. And that your 
orator, Joseph Holmes, commenced an action against then, 
therefor, in the comt for tbo trial of small causes, before 
'l'honrns C. 'l'h roe krnortou, [~squire, ouc of I he Just ices of the 20 
Peace in and for the coun ty of Jl!onmoutl,, upon whicl1 511ch 
proceedings were !tad tl,at a state of derna11d was filed for 
said trespasses on the twenty-fifth of March last, in said court 
for the trial of small cat1SPS, before the said Thomas C. 
Throckmorton, Esquire, Justice of the Peace, &c., as afore-
said, when tbe said Stout and Williams filed in said comt a 
plea of title to the said land, and a bond according to the 
statute iu such cases made aud provided, wltereupon the said 
proceedings were dismissed from the said court for tlte trial of 
small ca uses, and your orator, Joseph Holllles, driven to seek 30 
his remedy in a court of higher and competeut jurisdiction. 
And the refore your orators and oratrices have, at sc-vcra l 
times by then1selves and tr1eir agents, in a friendly mannc-r, 
applied to tho said Stout and Williams and reqnostod them 
to account for tbe wood and timber cnt and carted away off 
from the premises secondly above described, and give up all 
claim of rigli•, title, use, possession or enjoyment of said pre-
mises, aud release aud convey the same to your orators and 
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oratrices, and the complainants well hoped lhat the defet1d-
ants would have so done, and complied with such reasonable 
rc~uest. 

But now so it is, may it please yom Exrel-lency, that the said 
Benjamin Stout and John 1Vitlia,m, combining and confed-
erating with themselves and with divers persons at present un-
Jrnown to your orators and oratrices, but whose names whei1 
discovered your orators and oratrices pray may be herein in-
serted, and they made par1-ies defendants hereto with proper 

10 and apt words to charge them, and contriving how to defraud, 
injure, and oppress ,.vour orators and oratrices in the premis. 
cs, sometimes pretend that your orators and oratrices have 
no right to the said prcwises secondly above <lescribed. 
That the said John Holmes, Jun., never conveyed the said 
secondly describeu premises aforesaid to John Holmes, Sen. 
That the said Andrew Bell never conveyed the said secondly 
above described premises to John Holmes, Jun.; and that if 
he did so convey the said tract of land, the con~eyance not 
having been recorded in the Clerk's office of the county of 

20 Monmouth, the same became null and void against subse-
quent purchasers. 'fhat neither the said John Holmes, Jun., 
nor John Holmes, Sen., nor those who claim under him, nor 
any of them, now have or ever have had possession of the 
said second! y above described premises. 1'hat the said de-
fendants have good and sufficient title in fee simple, to the 
said secondly above described premises, from the adminislra· 
tors of Hicbard Lane. That Richard Lane had like title 
from Andrew llell. 'fhat ,,either the said Richard Lane nor 
tr,e said Stout and Williams had, on or before purchasing and 

30 receiving title for said premises, any notice of adverse title or 
claim of title, or of ad verse possession or claim of possession 
in your orators and oratrices and those under whom they 
claim or any of them. That the 'llefendants have and together 
with those under whom they claim, have had possession of 
said secondly above described premises from the time of the 
~aid cotweyance from Andrew Bell to Richard Lane. And 
that they have not cut and carried ;tway the wood and timber 
thereon standing and growing, and converted the same to 
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their own use. ,vhereas your orators and oratrices express! y 
charge, and so the truth will appear, that the contrary thereof 
is the truth. That the said Stout and Williams and Richard 
Lane respectively, at the time of obtainmg their pretended 
title, had notice ot the adverse title and possession of your 
orators and oratrkes and those under whom they claim. 
That the said Stout, Wil.liams and Lane, nor any of them, are 
or ever have been in possession of the said premises secondly 
above described. And that they have cut and carried a way 
the wood and timber thereon standing and growing and con- 10 
verted the same to their own use. All which actings, doings, 
and pretences are contrary to equity and good conscience, and 
tend to the manifest wrong · and injury of your orators and 
oratrices in the premises. 

In tender consideration whereof, and forasmuch as your 
orators and oratrices are remediless in the premises at and by 
the direct and strict rules of the common law, and cannot have 
adequate relief save in a Court of Equity, where matters of 
this and the like nature are properly cognizable and relievable, 
to the end therefore that the said Richard Stout and John 20 
Williams and the rest of the confederates when discovered, 
may upon their several and respective corporal oaths, full, 
true, direct and perfect answers make to all and singular the 
matters hererein before stated and charged, as fully and par-
ticularly as if the same were herein after repeated, and they 
thereunto distinctly interrogated: and that not only to the 
best of their respective knowledge and remembrance, but 
also as to the best of their several and respective information , 
hearsay and belief; and more especially that they may an-
swer and set forth whether the said Benjamin Stout and John 30 
Williams, at the time or before the purchase of the said se-
condly above described premises, had notice verbal or written, 
direct o~ indirect, or any knowledge, information, intimation, 
or warnmg, or had heard any rumor or report from your ora... 
tors and oratrices and those under whom they claim as herein 
before set forth, or any of them, or from any other person or 
persons whatsoever, that the said premises were claimed or 
possessed, or pretended to be claimed or possessed, or ever had 

2 
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been claimed or possessed, or pretended to have been by your 
orators and oratrices, and those nnder whom they claim, as 
herein before set forth, or any of them ; or that title to said 
premises first above described was given by Andrew Bell to 
John Holmes, Jun., and by him to John Holmes, Sen., to 
said premises secondly above described, and that his heirs at 
Jaw claim from him by descent or otherwise, the said last re-
fered to premises. And whether the said Stout and Williams, 
before, at the time, or since their pretended purchase of the 

0 said premises, had any knowledge, informat10n or belief, or 
had heard the said Richard Lane say, or any other person or 
persons whatsoever say, intimate, declare, rumor or hint, that 
the said Richard Lane had any knowledge, notice or caution 
from John Holmes, Andrew Bell, or any other person or per-
sons whatsoever, at the time, or before the delivery of the said 
deed from Andrew Bell to Richard Lane, for the said premises 
first mentioned, that the said premises had been conveyed 
by the said Andrew Bell to John Holmes, Jun., or to any other 
person, and by John Holmes, J11n., to John Holmes, Sen., or to 

20 any other person,or that the said premises were possessed, used, 
occupied and enjoyed, or had so been by the said John Holmes, 
Jun., or John Holmes, Sen., or his heirs as herein before stated, 
or any of them, or were pretended so to be-and what was 
said, intimated, declared, rumored or hinted, by whom and 
when. And whether the said complainants and those under 
whom they claim as herein before set forth, have been in the 
possession, use, occupation or enjoyment of the said secondly 
above described premises or any part thereof from the time of 
the conveyance or alleged conveyance from Andrew Bell to 

30 John Holmes, Jun., or any part of said time, when and of 
how much thereof. And whether the said defendants or 
those under whom they claim, are or have been, or any one 
has been in the possession, use, occupation and enjoyment of 
said premises secondly above described, or any part thereof, 
since the conveyance from Bell to Holmes, or during any 
part of said period, and when and of how much thereof. 

And that the said Stout and Williams may answer the 
premises, and come to a full and fair account for the value of 
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the wood and timber cut and carted off and from the premises 
secondly above described, and that what may be found due 
from the said Stout and Williams on such account, may be· 
paid or secured for the benefit of your orators and oratrices, 
And that the title deeds of the said Stout and Williams, from 
the administrators of Richard Lane, and the deed from An-
drew Bell to Richard Lane, may be decreed to be null and 
void and of no effect. And that the said deeds be directed to 
be delivered up to the complainants; and that the said Stout 
and Williams, and those who may claim under them, may 10 
be perpetually enjoined against setting up title to said secondly 
above described premises. And·that the said title of the com-
plainants may be declared good and valid and operative in 
law. And that the said Stout and Williams be directed and 
decreed to make good and sufficient conveyances in law, for 
the said secondly above described premises. And that the 
said complainants may have such other and further relief in 
the premises, as to your Excellency shall seem meet and 
agreeable to equity and good conscience. May it please your 
Excellency to grant unto your orators and oratrices the state's 20 
most excellent writ of subpama directed to the said Benjamin 
Stout and John Williams, and the rest of the confederates 
when discovered, and each of them, commanding them at a 
certain, day thereby and under a certain day therein to be 
inserted, personally to be and appear before your Excellency 
in this honorable court, there and then to answer the premises, 
and to stand to and abide by such order and decree therein, 
as to your Excellency shall seem agreeable to equity and 
good conscience, and your orators and oratrices will ever 
pray, &c. 30 

8. D. B. SMOCK, 
Sol'r of Complainants. 

JOSEPH F . RANDOLPH, 
Of Counsel. 
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ANSWER TO FOREGOING BILL. 

IN CHANCERY OF NEW JERSEY. 

The joint and several answer of Benjamin Stout and John 
Williams, Dejendµnts, to the bill of complaint of Joseph 
Holmes, Catharine Holmes, Junior, John Predmore and 
Lenah his wife, Gilbert Holmes and John H Chamberlain, 
Complainants. 

These defendants now and at all times hereafter, saving 
and reserving to themselves all and all manner of benefit and 

10 advantage of exception to the many errors and imperfections 
in the complainants' said bill of complaint, contained for an-
swer thereunto, or unto so much and such parts thereof as 
these defendants are advised is material and necessary for 
them to make answer unto. They answer and say: That 
on the :fifteenth day of May, in the year of our Lord one thou-
sand eight hundred and seventeen, a survey was duly made 
and returned to one Andrew Bell, of all that certain tract of 
land situate on the north side of the North Branch of Forked 
river, in the township of Dover, county of Monmouth, and 

20 eastern division of the State of New Jersey, containing sixty· 
four acres and four hundredths of an acre, strict measure, 
being the same premises mentioned and described in the com-
plainants' bill of complaint, as therein first set forth, by metes 
and bounds, which said return was duly approved and re· 
corded in the Surveyor General's office at Perth Amboy, in 
book S 18, page 160, as by reference to the same or a duly , 
certified or sworn copy thereof in these defendants' possession, 
will more fully appear, and to which these lefendants refer 
themselves, if need be, for greater certainty. 

30 And these defendants in further answering say, that after· 
wards, to wit, on the twenty-eighth day of August, Anno 
Domini eighteen hundred and twenty-seven, the said Andrew 
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Bell. by JeeJ of bargain and sale, 1111Jcr J,is h:ind and spal 
duly made an<l execute<l, anrl bearing date the Jay an<l year 
last aforesaid, for and in consideration of the snm of one 
hundred and thirty dollars and ninety cents lawfnl money of 
the United States to him in hand paid by one Richard Lane, 
then of the S(lid township of Dover, in said connty, since de-
ceased, the receipt whereof was by said deed duly ackno\V-
ledged by the said .Andrew Bell, and the said Richard Lane, 
his heirs and assigns thereof discharged forever, did grant, 
bargain, sell, alien, release, enfeofl; convey and confirm nnto 10 
the said Richard Lane, his heirs and assigns, said tract of 
land, situated as aforesaid, containing sixty-four acres and 
follr hundredths of an acre, strict measure, surveyed and re-
turned to the said Andrew Bell as aforesaid, as described by 
metes and bounds in the said complainants' bill of complaint, 
together with the privileges, hereditaments, and appurten-
ances, to the same belonging or in any wise appertaining, and 
all the estate, right, title, interest, property, claim and demand 
whatsoever, either in law or equity, of him, the said Andrew 
Bell, of, in and to the same or any part thereof: 'l'o have and 20 
to hold the said premises, with the appurtenances, to the said 
Richard Lane, his heirs and assigns, to the only proper use, 
benefit and behoof ff the said Richard Lane, his heirs and 
assigns forever. And the said Andrew Bell, in and by the 
said deed, for himself, his heirs executors and administrators 
did covenant, grant and agree to and with the said Richard 
Lane, his heirs and assigns, that he the said .Andrew Bell 
had not done or suffered to be done any act matter or thing 
whereby the premises thereby granted might be in any way 
charged or encumbered in title, charge or estate, and the 30 
same in the quiet and peaceable possession of the said Richard 
Lane, his heirs and assigns against the la wfnlclaim and demand 
of all persons whomsoever claiming by, from, or under him the 
said Andrew Bell, he, the said Andrew Bell would and did 
warrant and forever defend, as in and by the said deed now 
in the possession of these defendants, ready to be produced · 
and proved as this honorable court shall direct, will more 
fully and at large appear, and to which these defendants for 
greater certaintv refer themselves. 
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Aud these defendants in further answering say, that they 
have heard, aud believe it to be true, that John Holmes, Jun., 
named in the complainants' bill of complaint, was present at 
the time of the execution of said deed to the said Richard 
Lane and is one of the subscribing witnesses thereto, and that 
said deed on the same <lay of the date thereof _was, after its 
execution and delivery as aforesaid, in due form of law ac-
knowledged by the said Andrew Bell before James Harriot, 
Esquire, one of the J ndges of the inferior court of Common 

10 Pleas in and for the county of Middlesex, in said state, as by 
his certificate thereon dnly endorsed and signed sufficiently 
appear, and that said deed was afterwards, on the seventeenth 
day of September in the same year, duly recorded in the clerk's 
office of said connty of Monmouth, by William Ten Eyck, 
Esquire, the clerk thereof, in book O 2, of deeds, folio 236, &c., 
as by a certificate of snch recording dnly endorsed on said deed 
and signed by the said clerk sufficiently appears. 

And these defendants in further answeriug say, that the said 
Richard Lane was the brother-in-law of the said John Holmes, 

20 Jun., in the complainants' bill mentioned, having married the 
sister of the said John Holmes, Jun., she being the niece also 
of the said John Holmes, Sen., in the complainants' bill of 
complaint mentioned, and was also the 1-:>ther-in-la w of the 
said John Holmes, Sen., he having married the sister of the 
said Richard Lane. 

And these defendants in further answering say, that upon 
the .execution and delivery of the said deed of bargain and 
,sale from said Andrew Bell to the said Richard Lane, in man-
ner aforesaid, he the said Richard Lane entered into the pos-

'30 session of the said sixty-four acres and four hundredths of an 
acre tract mentioned and described in said deed, and contin-
ued in the full and peaceable possession of the same until his 
death, which occurred sometime in the month of December, 
eighteen hundred and thirty, as these defendants are informed 
and believe. 

And these defendants in further answering say, that about 
the time last mentioned, the said Richard. Lane was lost 
at sea, in a coasting vessel, and died intestate, and that ad-
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111i11istration of his estate was afterwards gran'.ed to William 
Platt and John Woodmansee, of the said township of Do,•er, 
who entered upon the duties thereof, and afterwards in the 
term of January, eighteen hundred and thirty-two, exhibited 
10 tlie Orphans' Court of said county of l\'lonmouth, under 
oath, an account of the personal estate of the said deceased, 
and of his debts so far as they could discover 8e same, by 
which it appeared tile personaL estate of the said deceasrd 
was insufficient to pay the debts of said estate, and the said 
administrators having represented to said court that the said 10 
Richard Lane died siezed of real estate in said county, and 
praying their aid in the premises; the said court did order and 
direct all persons interested in the lands, tenements and real 
estate of the said deceased, to r,ppea1· before the said Orphans' 
Court on the fourth Tuesday of April in said year, and show 
cause, if any they had, why the same or so much thereof as 
might be necessary for the purpose of paying the debts and 
expenses then unpaid, should not be sold. And it appearing 
to said court at said last named time, that said order had 
been set up and published agreeably to law, and the court20 
having heard and examined the proofs and allegations on full 
examination found the personal estate of the said Richard 
Lane, deceased, was insufficient to pay his debts, did there-
upon order and d1rect the said administrators to make sale of 
the said premises situate as aforesaid, pursuant to law. And 
the said administrators, pursuant to said order and decree, 
having given due and timely notice by advertisements agree-
ably to law, did, at the house of John Williams, inn-keeper, 
in said township of Dover, sell said premises at public vendue 
and out-cry to these defendants, on the second day of Jnly, in 30 
the year last aforesaid, they being the highest bidders there-
for, for the sum of fifty dollars, subject to all prior incum-
brances. 

And these defendants in further answering say, that after-
wards. on the seventh day of November, in the same year 
last aforesaid, the said administrators, for the consideration 
aforesaid, by deed of bargam and sale in due form of law ex-
ecuted and delivered under their respective hands and seals, 
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sold and conveyed the said sixty-four a11d four-one-hundredth 
acros tract to these def0 ndants, hy metes and bounds as afore-
said, in fee simple. And on the same <lay and year last afore-
said, acknowledged the same in due form of law, before Jo-
seph Lawrence, Esquire one of the judges of the Monmouth 
county inferior court of Cotnrnon Pleas, who signed and 
endorsed a certificate thereof on said deed; and which deed, 
so aeknow\eagcd, these defendants, on the twenty-first day 
of November, in the year last named, caused 10 be recorded in 

10 the Clerk's office aforesaid, by Daniel H. Ellis, Esquire, the 
Clerk thereof, in hoolc B 3, of deeds, folio 496, &c., as by refer-
ence lo said proceedings in said Orphans' Court, and said 
deed, in these defendants' possession, will appe,ir, and lo 
which these defendants for greater certainty refer themselves, 
if necessary so to do. 

And these defendaats in further answering say, that imme-
diately after the execution and delivery of said deed in man-
ner aforesaid, they entered into the foll and peaceable posses-
sion of said sixty-fonr and four-one-hundredths acres tract, and 

20so continued and now continue in the possession of the same 
without any interruptic,n; that on the sixteenth day of March, , 
in the present year, eighteen hundred and thirty-nine, the 
said Joseph Holmes, one of the said complainants, sued out 
of the court for the trial of small causes, before Thomas C, 
Throckmorton, Esquire, one of the Justices of the Peace of 
said county of Monmouth, a summons against these defend-
ants in trespass, for one hundred dollars damages for cutting 
wood, &c., on said tract so conveyed to them as aforesaid, 
returnable on the twenty-fifth day of March following, which 

30 summons was served on these defendants, and they appeared 
thereto on the return day thereof, and filed a plea oftitle, and 
gave bond with sureties, which was also filed agreeably to 
law; whereupon said cause was dismissed by the said justic~_ 
and the said complainant, Joseph Holmes, either by himself, 
or with the others now named as complainants in said bill ol 
complaint, have altogether neglected to proceed further in said 
matter in dispute by their suit at law. 

And these defendants in further answering say, that they 
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deny that the said Andrew Bell, on the twenty-third day 
of August, A. D. eighteen hundred and seventeen, or at any 
other time, for the consideration in said Lill mentioned, or any 
other, bargained, sold and conveyed by deed of b:trgain and 
sale or other conveyance in fee simple, or otherwise, the said 
tract of Janel and prermses with the appurtenances, to the said 
John Holmes, Jun., his heirs and assigns forever, o,· that such 
deed was ever delivered and aclmowleclged accordi11g to law, 
they never having seen any such deed, or heard of any such 
deed, until after they became the purchasers and possessors 10 
of said premises; and the said Joseph Holmes, one o( the 
said complainants, commenced his suit before the said justice 
as herein before staled. · 

And these defendants in further answering say, that they are 
altogether ignorant of any intent and purpose of the said John 
Holmes, Jun., in defrauding the said John Holmes, •Sen., in 
said bill mentioned, or the said complainants, by omitting to 
put the alleged deed on record, or destroying or cancelling the 
same or keeping the same, out of the power of the complain-
ants for the purpose of defrauding the said complainants, 20 
as charged m said bill, and leave the complainants to 
make such proof thereof as in their power, agreeably to the 
rules and practice of this honorable court; these defendants 
expressly deny any knowledge of such fraud, and say the 
said John Holmes, Jun., always tore a good character in the 
neighbo:·hood in which he resided, in the township of Dover, 
until he removed to the western country, and subsequently 
until his death, so far as these defendants know or believe. 

And these defendants in further answering say, that they 
have no knowledge of, or knew, or saw, or heard that the 30 
said John Holmes, Junior, ever was in possession of said 
sxty-four and four-one•hundredths acres tract, as is alleged in 
said bill of complaint, or any part of the same, and they leave 
the complainants to 1nake such proof thereof as may be in 
their power, agreeably to the rules and practice of this court. 

And these defendants in further answering say, that they 
were altogether ignorant of any deed ever having been exe-
cuted by John Holmes, Junior, to John Holmes, Senior. or of 

3 
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any such deed being on record in the Clerk's office of tlie 
county of Monmouth, for any part of the said sixty-four and 
four-one-hundredths acre tract, until since the filing of the said 
bill of complaint in this cause, and that upon inspection and 
examination of book O 2, of deeds, page 408, as mentioned in 
said bill of complaint, these defendants were unable to find 
any rer.ord of said deed, or in the index of said book any 
reference to any deed between said parties, and that upon 
these defendants requesting the said Joseph Holmes, one of 

10 these complainants, to permit them to see any deed they might 
have in their possession, for any part of the said tract of land, 
about the time the suit was commenced before the justice as 
before mentioned, he refused to show any to these defendants, 
and now at the time of the making this their answer they 
have for the first time, by the aid of their sC'!icitor and coun-
sel, been able to find the record of the deed referred to by 
said complainants in their bill of complaint, recorded in said 
book O 2, pages 400, 401 and 402/; upon the inspection of 
which record it appears said deed purports to bear date on the 

20 tenth day of December, eighteen hundred and seventeen, to be 
acknowledged on the second day of August, eighteen hundred 
and eighteen, before Joseph Lawrence, Esquire, one of the 
commissioners appointed to take the acknowledgrr.ents, &c., 
of deeds, and who appears to be the only subscribing witness 
thereto, since deceased, and to be recorded on the nineteentb 
day of October, eighteen hundred and twenty-seven, thirty-
two days after the deed from the said Andrew Bell to the 
said Richard Lane, for the whole of said sixty-four and four-
one-hundredths acre tract, had been duly recorded as afore-

30 said. 
And these defendants in further answering say, that upon 

further inspection of said record, it appears that after describing 
the said twenty-two acres, as set forth in said bill of complaint, 
it refers to a deed from Andrew Bell to the said John Holmes, 
Junior, as the title under which he holds as bearing date the 
--- day of--- 1807, and purports to convey the said 
twenty-two acres in as full and ample manner as the same 
was surveyed to him, the said Andrew Bell, as by a return 
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thereof dated the --- day of--- 1807, and recorded in 
the Surveyor General's office in book S, page---, would 
appear. And farther, that the said John Holmes, Junior, 
with his wife Abby, therein named, but who it appears has 
not executed or acknowledged the same, covenanted thereby 
with the said John Holmes, Senior, his heirs and assigns, that 
he the said John Holmes, Junior, and Abby his wife, was 
lawfully seized "of the right of location on which the aforesaid 
tract of land was surveyed and returned, the sam1J right of 
location only in the quiet and peaceable possession of the said 10 
John Holmes, Senior, his heirs and assigns, against the lawfnl 
claims and demands of all persons whatsoever, he, the said 
John Holmes, Junior, and Abby his wife, would forever war-
rant and defend." From which record and circumstances, 
these defendants in further answering say, that they believe 
it to be true that no deed for the said sixty-four :rnd four-one-
hundreths acres tract, was ever executed and delivered by the 
said Andrew Bell to the said John Holmes, Junior, or for any 
part thereof, and that it is apparent from said deed so recorded 
as aforesaid, he, the said John Holmes, Junior, then covenated 20 
only, he, the said John Holmes, Junior, and his wife claimed 
to be seized of the "right of location on! y" in the said twenty-
two acrns tracL 

And these defendants in further answering say, they are 
altogether ignorant of, and have no knowledge that the said 
John Holmes, Senior, was ever in the possession of, or claimed 
title to the said twenty-two acres of land in his life time; and 
they further state he, the said John Holmes, Senior, died 
about the time mentioned in said bill of complaint, as they 
believe, intestate, leaving the several persons named in said 30 
bill of complaint, his children and heirs at law. And further 
these defendants deny that said children and heirs at law 
ever entered into the possession of said twenty-two acre tract 
after the decease of the said John Holmes, Senior, so far as 
these defendants know or believe. 

And these defendants in further answering say, they are 
altogether ignorant of the fact that any of the children and 
heirs at law of the said John Holmes, Senior, have sold 
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and conveyed the said twenty-two acre tract, or ally interest 
therein, to the said complainants, and leave the complainant, 
to make such proof thereof as may be agreeable to the rules 
and practice of this court. And these defendants deny that 
said complainants have been in possession of the same since 
the thirteenth day of September, eighteen hundred and thirty. 
two, as alleged in said bill, but on the contrary, they say 
these defendants have, ever since the execution and delivery 
of their deed, as herein before stated, beeu in the possessio;1 

10 thereof. 
And these defendants in further a11sweri11g say they are 

altogether ignorant of the charge in said bill, that said Joh11 
Holmes, Junior, procured the said Richard Lane to go with 
him to Andrew Bell, and making the representations in said 
bill mentioned, and inducing the said Andrew Bell to make 
a second deed for said sixly-four and fonr-one-lrnndreths 
acre tract, and leave said complainants to make such pmof 
thereof as may be in their power, agreeably to the rules and 
practices ot this honorable court. 

20 And these defendants in further answering say, they deny 
the charge of conspiracy between the said John Holmes, 
Junior, and Richard Lane, in obtaining said deed from An-
drew Bell, as set forth in said bill; and they further deny 
that the said Richard Lane knew of the alleged first deed, as 
charged in said bill, or that said Lane knew the said John 
Holmes, Junior, had sold and conveyed the said twenty-two 
acre tract to the said John Holmes, Senior, and that John 
Holmes, Senior, was then in possession of the same, and 
leave the complainants to make such proof of said charges as 

30 may be in their power. 
And these defendants in further answering say, that they 

deny that at the time, and before they purchased the said 
sixty-four and four one-hundreths acre tract, they knew of the , 
alleged first deed from Andrew Bell to John Holmes, Juni011 

and of the said deed from John Holmes, Junior, to John 
Holmes, Senior, and they deny that the said complainants 
and John Holmes, Senior, had been in possession of said 
premises, ever since the conveyance from John Holmes, Jun-
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ior, to the said John Ilolmcs, S2nior, as is, they believe, m1-
1nily set forth in said bill. Aud they further deny that their 
purchase of said premises was made with a view of defeating 
the said deed from John Holmes, .Tuuior, to tl,e ~aid Johu 
Holmes, Senior, and of defrauding the said Johu Holmes, Sett-
ior, and those holding uuder them; but on the contrary their 
purchase was a fair, open and bona fide one, having no motive 
or disposition to defraud any one, or to defeat any deed or 
title, having in view only the exercise of a common right to 
purchase properly for their own interest, the title to which, 10 
they believed to be good, fair and honest. 

Aud these defendants in further answering say, they are 
altogether ignorant of auy pa"rt of the _said twenty-two acre 
tract being inclosed and bciug in the possession of the said 
John Holmes, Junior, aud after his deed to the said John 
Holmes, Senior, in his possession, and those holding under 
him, and they further say they never have set up any claim 
to auy enclosed land within their sixty-four aud four-one-
ltnndredths acre tract, and believe none such is within the 
true boundaries of saiJ. tract; they therefore leave the com- 20 
plainants to make sueh proof thereof as they may deem im-
portant, if in their power; the disputes and difficulties having 
arisen between these defendants and the complainants for 
cutting and carrying away wood, from the wood land unen-
closed. 

Aud these defendants in further answering admit that their 
claim of title is under their possession, under the deed from 
the. adminstrators of Richard Lane, deceased, to them as be-
fore mentioned, and the deed from the said Andrew Bell to 
the said Ric.hard Lane. And that they commenced cutting 30 
timber and wood off the sixty-four and four-one-hundredths 
acre tract immediately after they purchased the same, in dif-
forent parts of said tract, but they are ignorant whether they 
have yet cut more than a few trees from that part of the sixty-
four and four-oue-hundreths acre tract, for which the com-
plainants have set up their claim; these defendants being 
ignorant as to the extent of these complainants' claim, under 
their alleged deed, never haviug seeu the same run or sur-
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veyecl by their alleged deed. These defendants, however, have 
no hesitation in saying it is their wish and i11tention to cut 
off all the wood on the whole tract, and have only abstained 
proceeding therein nut ii this matter is settled by this court. 

And these defendants in further answering say, that thev 
never had any notice, verbal or written, nor any knowledg;, 
information, intimation, or warning from the said complain-
ants or those under whom they claim, or other persons, until 
the commencement of the snit before the justice, that said tract 

10 they so as aforesaid pmchased of the administrators of Rich-
ard Lane, dec,eased, ,vas conveyed by said Andrew Bell, to 
the said John Holmes, Junior, or that any part thereof had 
been sold and conveyed by the said John Holmes, Junior, to 
the said John Holmes, Senior, or that said premises were 
claimed by the complainants or tbo~e under whom they no,v 
set np their title, or were possessed by any of them. That 
they, the defendants, were informed by the said Richard Lane, 
in his life time, that he was seized and possessed of the said 
sixty-four and four-one-hundreths acre tract, under the said 

20 Andrew Bell, and that during the lif~ time of the said Rich-
ard Lane they never heard bis title or possession to said pre 
mises disputed. 

And these defendants, Benjamin Stout and John ,villiams, in 
further answering say, they never beard the said Richard Lane 
say, or heard any person say, the said Richard Lane had any 
knowledge, notice or caution from John Holmes, Junior, John 
Holmes, Senior, Andrew Bell, or any other pe•~on whatever, 
at the time or before the said deed from Andrew Bell to Rich-
ard Lane for said premises was given, or that said premises 

30 had been conveyed by said Andrew Bell to said John Holmes, 
Junior, or any other person, or that any part of said premises 
had bee11 sold and conveyed by said John Holmes, Junior, to 
the said John Holmes, Senior, or that the said premises, or 
any part of them was possessed and occupied and enjoyed, 
or had so been by the said John Holmes, Junior, or John 
Holmes, Senior, or his heirs, or were so pretended to be. 
And these defendants are altogether ignorant of any other 
person or persons except the said Richard Lane and them-
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selves ever having been in possession of the said sixty-four 
and four-one-hundredths acre tract, or any part thereof, and 
that if the said complainants, or any or either of them, 
have since these defendants obtained their deed from the ad-
ministrators of Richard Lane, and their possession under the 
same, ever have attempted to exercise any acts of ownership, 
or possession of said premises or any part thereof, it has not 
been to the knowledge of these defendants, and such acts have 
been acts of, trespass against tlrn rights and title of these de-
fendants in the premises, which, if these defendants had 10 
known, would have been prosecuted for. 

And these defendants respectfully submit to his Excellency, 
that under the circumstances of this case, and the law of the 
land, their title to these premises is legal, equitable and just, 
and that the prayer of the complainants should be refused, 
their bill dismissed, they paying these defendants their costs 
in this case most wrongfully sustained, and they pray this 
honorable court will so order and decree, 

And these defeudants deny all unlawful combination and 
confederacy with which they are charged in the said bill, 20 
without that, that any other matter or things material or neces-
sary for these defendants to make answer unto, and not herein 
and hereby well and sufficiently answered unto, confessed or 
avoidP.d, traversed or denied, is true to~the knowledge or be-
lief of these defendants. All which matters and things these 
defendants are ready to aver, maintain, and prove, as this 
honorable court shall direct, and humbly pra}', &c. 

DANIEL B. RYALL, 

Solicitor and of Counsel with defendants, 

NEW JERSEY, ss. 
Benjamin Stout and John Williams being severally duly30 

sworn, depose and say that the matters and things set forth 



:111d contained in the foregoing answ~r, so far :i.s they relate to 
their own acts and deeds respectively, arc trne; and so far as 
they relate to the acts and deec.ls of any other person or per-
sons they believe to be trnc. 

Sworn and sn bscribec.1 this 
20th day of Angust, A. 

D. 1840, before me, 

his 
BENJAMIN X STOUT. 

mark. 
Jol-IN WrLLIAMS. 

10 J.M. HARTSTIORNI•:, i\'I. C. C. 

RULE, 

To substitute P. Vredenbmgh, Solicitor of Complainants, in 
place of D. B. D. Smock, who had departed this life. 

REPLICATION. 

These repliants, saving and reserving to themselves all 
and all manner of advantage of exception to the manifold 
insufficiencies of the said answer to a replication thereunto, 
saith that he will aver and prove the said bill to be true, cer-
tain and sufficient in the law to be answered nnto; and that 

20 the answer of the said defendants is uncertain, untrue and 
insufficient to be replied unto by these repliants. Without 
that, that any other matter or thing whatsoever, in the said an-
swer contained, material or effectual in the law to be replied 
unto, confessed or avoided, traversed or denied, is untrue. 
All which matters and things, these repliants are and will be 
ready to aver, maintain and prove, as this honorable court 
shall direct, and humbly pray, as in and by their said bill they 
have already prayed. 

30 
P. VREDENBURGH, 

Solicitor and of Counsel with Cornplainants. 
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. COMPLAINANTS' EVIDENCE. 

DEPOSITION OF ANDREW BELL, TAKEN MAY 30, 1839, 

The deposition of Andrew Bell, alleged to be a material 
witness in the above cause, but who is ancient and infirm, 
taken in pursuance of a written notice signed and issued by 
me as one of the judges of the inferior court of Common Pleas 
of Middlesex county, this twentieth day of'May, A. D. 1839, 
at 3 o'clock P . M., at the house of E. Granger, inn-keeper, in 
Perth Amboy, in the presence of Joseph Holmes, one of the 
complainants, and of Benjamin Stout, one of the defendants, 10 
and of their counsel-before me, 

JAMES HARRIOT, 

Judge, iyc. 

Andrew Bell, a witness offered on the part of the complain-
ants; his examination was objected to by the counsel of the 
defendants, at this stage of the cause, on the within notice ; 
and further upon the objection of his 'interest, and offered in 
evidence a deed from him, the said Andrew Bell, to one Rich-
ard Lane, dated 28th August, 1827, for a tract of land con-
taining sixty-four and four-one-hundredths acres, recorded 
in the Clerk's office at Freehold, in book O 2, of deeds, folios 20 
236, &s., by me, marked Exhibit A, on the part of the de-
fendants. 

'l'he counsel of the complainants insisting on his examina-
tion, I proceeded in the same, taken subject to exceptions 
before the Chancellor. Whereupon the said Andrew Bell, Esq., 
was by me carefully examined, cautioned and sworn to tes-
tify the whole truth, on his oath says: That he is eighty-one 
years of age, and that he is quite infirm. Witness made a 
deed to John Holmes, Junior, for sixty-four acres of land and 
four-hundredths, situated at Forked River, dated twenty-third 30 
of August, 1817, and delivered the same to him the same day, 
which he perfectly recollects, and also appears by an endorse-
ment on the return of the said land-that on the hventy-seventh 

4 
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of August, 1827, the said Holmes called on the said Andrew 
Bell, and represented to him that the said deed was iost and 
could not be found after the most diligent search ; that it had 
never been recorded, and requested him to execute another 
to Richard Lane, to whom he had sold, but which the said 
Andrew Bell declined doing at that time, but the next day he 
called again, and after much hesitation prevailed on him to 
give a deed to the said Richard Lane; he the said Holmes 
then giving to him, the said A. Bell, an engagement under 

10 his hand and seal that if the first deed should ever be found, 
the same should be cancelled and never be made use of as a 
title to the said land. That the said Richard Lane was pre, 
sent when the above transaction took place, and received the 
last mentioned deed under the circumstances above related, 
and heard the conversation between the said A. Bell and J. 
Holmes, Junior, on the subject of the first deed, as above 
stated 

The paper above referred to as given to the said Andrew 
Bell, by John Holmes, Junior, being hereto annexed, and 

20 marked Exhibit 2·, on the part of the complainants. 
The deed given to Richard Lane by Andrew Bell, being 

the same marked Exhibit A, on the part of the defendants. 
The aforesaid John Holmes, Junior, on his first application for 

a new deed, said that he did not remember his having received 
a deed from the said Andrew Bell, but he was afterwards con-
vinced of his mistake, anel allowed that he must have received 
it but that it was lost. Richard Lane paid to the said Andrew 
Bell, on the twenty-seventh of August, 1827, $60.00 on a note of 
John Holmes, Junior, for $119.00, which was given for the con• 

30 sideration for the land when first conveyed to the said John 
Holmes, Junior. 

Sworn and subscribed this 20th of~ 
May, 1839, before me, subject to ex-
ceptions before the Chancellor. 

ANDREW BELL. 

JAMES HARRIOT, Judge. 
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EXAMINA'rION OF WITNESSES, TAKEN MAY 11, 1840. 

Examination of witnesses taken before me, the subscriber, 
one of the examiners in the Court of Chancery, of the State 
of New Jersey, in the presence of Peter Vredenburgh, Jr., so-
licitor of the complainants, and in the presence of the defend-
ants, with James M. Hartshorne, Esq., their counsel, on Mon-
day, the eleventh day of May, A. D. eighteen hundred and 
forty, at my office in the village of Freehold, on due notlce 
proved upon D. B. Ryal!, Esq., the solicitor of the defend-
ants. 10 

Jacob Holmes sworn on voire dire-witness says he does 
not consider himself interested in the event of this suit as one 
of the heirs at law of John Holmes, Senior,-witness has 
conveyed his part and interest of the land to Joseph Holmes. 
Witness gave a warrantee deed, but did not intend to give 
one at the time; he got a blank deed, printed "Q,uit Claim" 
on the back of it-has been told since that it was a warrantee 
dee.d. The deed was regularly executed and acknowledged 
by witness. If Joseph Holmes should fail in this suit, witness 
does not consider i1imself responsible to him for two reasons-20 
the first is the witness did not intend to give anything more 
than a release, at the time it was executed. The second is 
that Joseph Holmes has given the witness a release this morn-
ing. Witness sold his share of the the twenty-! wo acres now 
in controversy, with the rest of the witness' share and inte-
rest in his father's estate. There was no price set down to 
that part-it was all calculaied to be worth so much together. 

Peter Vredenburgh, Junior, sworn-I saw Joseph Holmes 
execute the release (marked Exhibit No. 2,) and was subscrib-
ing witness to the same. 30 

PETER VREDENBURGH, JR. 

The defendants object to the swearing of Jacob Holmes in 
in chief. 

Jacob Holmes sworn in chief-I am acquainted with the 
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land, being twenty-two acres in controversy, part of that tract 
is enclosed and part wood-land. My father has had that 
tract in possession ever since I can remember-am thirty-four, 
the eighteenth of this month. I can remember being out in 
the wood part of the property with my father when I was too 
small to cut wood, and my father was cutting wood on it-
my father said it was his at that time, and claimed it as his 
own. I think I was about seven or eight years old when I 
first remember of my father's cutting on the property-my 

10 father cut on it up to the time of his death, cut on it frequent-
ly-my father used to get his fire-wood off of that and the 
other wood-land he owned, adjoining the twenty-two acres; 
was not particular on which part he cut-my father used to 
send me and my .brother to get the fire-wood. The enclosed 
part of the tract is cleared land;-it has been cleared as long 
as I can remember. The twenty-two acres in controversy, is a 
part of the sixty-four acres and four-hundredths first described 
in the bill. My father died in May, 1832. I know Richard 
Lane-I heard him say he had a deed for this land. I was 

20 present at the sale of the sixty-four acre tract, by the adminis-
trators of Richard Lane, about the year 1832, when it was 
bought by the d'efendants. Benjamin Stout was there before 
the property was struck off-while they were bidding, I told 
him that my father owned .a part of the tract-I don't know 
that I told him which part-he said if I wonld buy it, he 
would not bid against me-I told him my father had bought 
it and paid for it, and that I would not buy what my father 
had bought and paid for once-I don't recollect that I told 
him that John Holmes, Junior, had a deed for the property 

30from Bell. I can't say that I had any conversation with de-
fendants about that property before that. I had conversation 
with Benjamin Stout since the sale of the land-I told him 1 
should not have blamed him for buying the land if he bad 
not known all of the circumstances about it before he bought 
it. He said he did know about it, and that he would buy 
again if he had a chance. I don't know that I told him any• 
thing about the John Holmes, Junior, deed. I don't remem· 
ber what other conversation occurred. I think, the conversa-
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tion stopped then; only a few w0rds passed between me and 
Benjamin Stout. I don't know that I told Benjamin Stout at 
the time of the sale, how my father owned this land. It was 
generally known throughout the neighborhood before the sale, 
that my father owned the land. The sixty-four acres that 
was bought by the defendants, was worth one thousand dol-
lars, if it had been clear-the defendants gave about fifty-one 
dollars for it. John Holmes, Senior, had a quit claim for the 
twenty-two acre tract from his brother William. The quit 
claim was for fifty-two acres under which my father held 10 
possession of the twenty-two acres, until John Holmes, 
Junior, had it surveyed and found the twenty-two acres to be 
vacant Janel, then John Holmes, Junior, took up the sixty-four 
acre tract mentioned in the bill, and sold the twenty-two 
acres to my father, John Holmes, Senior. I remember of 
hearing at the time, that John Holmes, Junior, took up the 
sixty-four acre tract, but don't remember how long ago it was. 
J heard that Andrew Bell made the deed to John Holmes, 
Junior. I do not remember of seeing the deed from A. Bell 
to John Holmes, Junior. 20 

Cross-examined-I have seen this twenty-two acre tract 
run out by the deed from John Holmes, Junior, to my father. 
J think John Holmes, Junior, was not present-began to run 
out by some Spanish-oak trees on the edge of a little hill. I 
think it was six or eight feet from the Spanish-oak trees that 
my father began to run out-I think it was about twelve or 
fifteen years ago. Can't remember exactly the time-did not 
run the lines of any of the adjoining trat:ts. I saw a part of 
the outside line of the sixty-four acre tract run out. Can't 
say whether it was the same time. My father undertook to 30 
find the sixth corner of the forty-five acre tract. He began 
at the beginning corner of the forty-five acre tract. The be-
ginning of the twenty-two acre tract is at the sixth corner 
of the forty-five acre tract. The Spanish-oaks were at the 
beginning of the forty-five acre tract. I do not know 
where Mill Hill is. I never heard my father say any-
thing about it. I do not know of Richard Lane's cuttiug 
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wood on the twenty-two acres. I know that he pretended to 
claim the sixty-four acres of which the twenty-two is a part. 
I heard my father tell Richard Lane that he dare not cut on 
the twenty-two acre~, and that he wonld cut on it whenever 
he pleased. I suppose it was nine or ten years ago. I do 
not recollect that I told Benjamin Stout at the time of the sale 
how my father got title to the land. I have no personal 
knowledge that William Holmes gave a qnit claim for the 
fifty-two acres, bnt I saw the deed with his name signed toi\ 

10 and acknowledged before the proper authority. I know that 
the twenty-two acres are included in the fifty-two acres by 
having seen it run. I have no personal knowledge that John 
Holmes, Junior, surveyed the twenty-two acres, and found 
the tract vacant land, except from hear-say. I have no 
knowledge, except from hear-say, that John Holmes, Junior, ' 
took up the sixty-four acres as vacant land. I have no know-
ledge except from hear-say, that John Holmes, Jnnior, sold 
and conveyed the twenty-two acres to my father. I do not 
know that my father agreed to bny the twenty-two acres of 

20 Richard .Lane. I never heard my father say any thing 
about it. 

Examined in chief-It was generally talked throughout 
the neighborhood, before the sale to defendants, that John 
Holmes, Junior, had a deed for the sixty-four acres from An• 
drew Bell, and that John Holmes, Junior, had made a deed 
for the twenty-two acres to my father, and for the remainder 
to Samuel Leaming. The defendants lived in the neighbor• 
hood at the time, and had lived there for a number of years 
before. 

30 JACOB Hou1Es. 

I certify that the above depositions were taken before me at 
the time and place above specified, and that the annexed pa• 
per was marked Exhibit No. 1. 

JosEPH CoMBS, 
Master and Examiner in the Court of Chancery, 
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EXHIBIT No. 1. 

KNOW ALL MEN BY THESE_ PRESENTS, That I, Joseph 
Holmes, of Dover, Monmouth county, New Jersey, for and in 
consideration of one dollar, to me in hand paid, by Jacob 
Holmes of the same place, do hereby release the said Jacob 
Holmes from all covenants and warrantees of every kind s.o-
ever, in a certain deed from said Jacob Holmes and others to 
me for their right and interest in a certain tract of land situate 
in Dover. aforesaid, and formerly conveyed by John Holmes, 
Jnnior, to John Holmes, Senior; and I do hereby release the 10 
said Jacob from all actions and causes of actions, which I 
now have or hereafter may have against said Jacob by reason 
of any covenant or warrantees in said deed, or by reason of 
any breaches of said covenants which have bean made, or 
which hereafter may be made of said covenants. And I do 
further release said Jacob from all actions and rights of ac-
tions which I now have or hereafter may have against said 
Jacob, by reason or under said deed in any way whatsoever. 

Witness my hand and seal this eleventh of May, eighteen 
hundred and forty. 20 

JosEI?H HoLMES. (Seal.) 
Signed, sealed and delivered / 

in the presence of I 
P. VREDENBURGH, JR. 

EXAMINATION OF WITNESSES, TAKEN JULY 2, 1841. 

Depositions taken before me, the subscriber, one of the Mas-
ters and Examiners of the high Court of Chancery of New 
Jersey, in the above cause, in the presence of Peter Vreden-
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burgh, Jr., Esq., the solicitor of the complainants, and in 
the presence of Daniel B. Ryal!, Esq., solicitor of the defend. 
ants, upon notice admitted by Mr. Ry all, this second day of 
July, A. D. eighteen hundred and forty-one. 

JOSEPH COMBS, 
jjfaster and Examiner in Chancery. 

James D. Rogers being duly ~worn on the part of the 
complainants, on his oath saith-I have surveyed the sixty. 
fonr acre tract mentioned in the complainants' bill of com. 

10 plaint. I have surveyed it several times, but sometimes did 
not run amnnd the whole of it. I made the map marked 
Exhibit No. 3, on the part of the complainants, whichisa 
map of the sixty-four acre tract with the twenty-two acre 
tract, a part of the sixty-four acre tract laid off, also the part 
of the twenty-two acre tract that is enclosed. The last time 
I surveyed it, I ran it out the twenty-ninth of June, A. D. 
eighteen hundred and forty-one, and made the map the thir, 
tieth. The first time I surveyed it was in January, eighteen 
hundred and seventeen, my field book says. The sixty-lorn 

20 acre tract was vacant land then and I was making the srn-
vey. · If I remember right, I surveyed it on Andrew Bell's 
rights. I afterwards surveyed it for the purpose ofrunningo[ 
the twenty-two acres from the sixty-four acres. I cannot say 
when it was, but suppose it was a short time before the date 
of the deed from John Holmes, Jr., to John Holmes, Sr., for 
the twenty-two acres. I expect I surveyed the twenty-two 
acres at the request of John Holmes, Jr., but I am not positive. 
I think both John Holmes, Jr., and John Holmes, Sr., were 
present at the running. 'rhe object of running it off was to 

30 make a deed for the twenty-two acres. When the location 
was made, I surveyed it at the request of John Holmes, Jr. 
I understood from John Holmes, Jr., at the time I located it, 
that he intended to get a deed from Andrew Bell. When I 
ran off the twenty-two acres I do not remember that I under• 
stood from John Holmes, Jr., that he had a deed or not. I 
expect he had one, but it is so long ago that I cannot undertake 
to say po6itively whether he had or had not a deed. I think! 
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drew the deed from John Holmes, Jr., to John Holmes, Sr., 
for the twenty-two acres. I saw the deed some time ago and 
I think it is in my hand writing; if it was here I could tell 
certainly whether I wrote it or not. I made the deed from 
the survey which was run as they agreed to have it. I can-
not say that I saw a deed from Andrew Bell to John Holmes, 
Jr., at the time I ran off the twenty-two acres. It was not 
necessary to have it, for I could have run it from my field 
book, but suppose John Holmes, Sr., would not take a deed 
and pay for the land, without John Holmes, Jr., had had a 10 
deed for it. Judge Joseph Lawrence is dead. I have been 
assessor of the township of Dover upwards of twenty years, 
with the exception of four, five or six years. I assessed .to 
John Holmes, Sr., forty or fifty acres of the land-I do not re-
collect which. I saw a deed from William Holmes to John 
Holmes, Sr., which called for fifty acres, and it took in, if I 
recollect right, about sixteen acres of the twenty-two acre 
tract, (the proof of the assessment in this way is excepted to 
by Mr. Ryall.) It was ascertained that a part of the land 
called for by the deed from Wiliiam Holmes to John Holmes, 20 
Sr., was vacant land, and they then had this snrvey made-
and when it was located, the agreement between John 
Holmes, Jr., and John Holmes, Sr., was that John Holmes, 
Sr., was to have the part his deed called for, for the same per 
acre that it cost John Holmes, Jr. (The understanding of wit-
ness from the parti~s objected to.) William Holmes was re-
puted to be the father of John Holmes, Jr. I have heard 
John Holmes, Jr's, father was named William. I never knew 
him. I do not know that I eveI saw him. I cannot say that 
I understood from John Holmes, Jr., at the time I made the30 
survey of the sixty-four acre tract, that the deed from William 
Holmes to John Holmes, Sr., was from his father. I assessed 
John Holmes, Sr., for for1y or fifty acres of land where he lived, 
which was called for by the deed from William Holmes to 
him and which took in pa.rt of the twenty-two acres. I as-
sessed him for that, for that was what he gave in-he gave 
in no other. As long as I _was assessor I- assessed to John 
Holmes, Sr., forty or fifty acres. I do not recollect which it 

5 
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was the same quantity the whole time I was assessor. I 
expect it was the tract on which he lived. I intended toas. 
sess him for the land where he lived, which included a part 
of the twenty-two acres. I never knew that he ever owned 
any other land in that township. I do not know that I ever 
assessed it to Richard Lane. I do not know that Sout and 
Williams ever gave in this land to assess. It is more than lean 
say to whom I assessed the other part of the sixty-four acres. 
I do not know that I ever assessed it to Richard Lane or to 

10 Stout and Williams. Stout and Williams never gave in any 
land in partnership. I assessed a considerable land against 
both Stout and Williams, but they never gave any in as 
partners. Samuel Leming was assessed for a considrrabi 
of land, who lived near the property. He bought the balanci 
of the sixty-four acres of John Holmes, Jr., (objected to by 
Mr. Ryal!.) He used to give in a considerable of land, and! 
expect he intended to give in that, but I do not know; there 
might have been enough land besides that and there might 
not--I do not know. After the decease of Samuel Lemin;, 

20 I do not know whether the balance was assessed to any one 
or not. I understood that Samuel Leming gave his dang~ 
ter and son Charles a deed for all his property; and the part 
known by the name of Holmes' Mills, including the balanre 
of the sixty-four acre tract, fell to his daughter, and after 
Leming's death I assessed aHof the property about said mills 
that I had before assessed to Leming, to Francis Cornelio\ 
\vho had married his daughter. I expect I took an account 
of it from the old duplicate. I do not recollect whethe, 
Richard Lane ever did or dill. not give in to me any land to 

30 assess. I do not know whether I ever did or did not asse,; 
any land to him. 

Being cross-examined, says-I think I have run all around 
the sixty-four acre tract once, but do not recollect the time. 
:when, nor for whom. I think I have run some of the line; 
for Stout and Williams, and I think Holmes was along at the 
-time. I have run a part of it for Stout and Williams asit 
was originally located. This was since I understood they 
got ,the.ir title from the administrators of Richard Lane. This 
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was some time ago but I cannot recollect how long ago it 
was; probably it was five or six or seven years ago. I ran 
it as far as I did run it, as it was originally located on the 
same ground. It was three days since that I rnn the line_s of 
the twenty-two acre tract tor Joseph Holmes; Francis Corne-
lius, Samuel Beatty, Isaiah Chamberlin and Joseph Holmes 
were along at the time. The defendants were not present 
and I do not know whether they had any notice of the run-
ning. I saw John Williams the morning as I was going 
down to run out the twenty-two acre tract. He enquired of me 10 
where I was going? I told him I was going to Stant Parker's. 
I did not tell him I was going to rnn out the twenty-two acres. 
Joseph Holmes did not request me.not to inform Williams about 
my running it for him. I did not tell Williams what I was 
going to do, because I knew he would be asking me questions, 
and I was in a hurry and did not wish to be detained. When I 
ran the tract the last time for Joseph Holmes, I commenced 
running where we made the beginning of the forty-five acre 
tract, when we made location and a-un the first, second, third, 
fourth and fifth line, as far as the cleared field extends. I 20 
first ran five chains east from the beginning corner of the forty-
five acre tract, to make the beginning corner of both the sixty-
four acre and the twenty-two acre tracts, both of which have 
the same beginning ; from thence I ran east ten chains ; se-
cond, south, one degree east, sixteen chains and fifty links; 
third, south, sixty degrees west seventeen chains; fourth, 
north, eighty-two degrees west, five chains and fifty links; 
fifth, north, fifty degrees east, ten chains to the fence which 
encloses the cleared land. I commenced at the beginning 
corner of the forty-five acre tract and ran five chains east to 30 
make the sixth corner of said forty-ii ve acre tract, that being 
the beginning of the sixty-four acre tract. I knew the begin-
ning corner of the forty-five acre tract when I made the loca-
tion. On the seventh:of August, eighteen hundred and forty, 
we went to measure down from what Stout and Williams 
called Mill Hill, to ascertain the beginning corner of the forty-
five acre tract. They pointed out to me a place they called 
Mill Hill. I cannot say that John Holmes, Sr., ever pointed 
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out the same place as Mill Hill. I cannot say whether he 
ever did or did not. I do not think that quite the same place 
that John Holmes, Sr., and John Holmes, Jr., pointed out tome 
as Mill Hill. l think the Holmeses pointed out another place 
as Mill Hill, a little below the place that Stout and Williams 
pointed out to me. When I located the sixty-four acre tmt, 
I commenced at the same beginning that I did the other day 
when I ran out the twenty-two acre tract, as near as I can 
tell. A short time belore the deed for the twenty-two acre 

10 tract was made by John Holmes, Jr., to John Holmes, Sr.,! 
do not know whether or not I ran any of the lines thereof, bnl 

expect I did. Three acres and a quarter of the twenty-two 
acre tract is cleared, and it is connected with the field on the 
forty-five acre tract. I do not know that there is any otherpor• 
tion of the twenty-two acre tract that is in fence; but there isa 
small part of the sixty-four acre tract in fence adjoining the 
three acres and a quarter, all of the rest is unenclosed wood-

land. I expect Stout and Williams are in possession of the 
balance of the sixty-four acre tract ; for I believe they hal 

20 the wood cut off of 1t. It may be eight years ago since Iranthl 
tract for Stout and Williams, and it may be five. They were 
on it when I ran it I expect they have claimed to be inpo, 
session of the balance ever since I ran it for them. I hara 
some of my duplicates that I had when I was assessor, I 
cannot pretend to say bow many I have got of them. I han 
one of them at any rate. I do not know that I have more. I 
do not know how many years back. I have not madeanf 
search for them. The whole time that I was assessor I a; 

sessed John Holmes, Sr., for forty or fifty acres oi land, ,~1h· 
30 out any variation as Jong as he lived. I do not think there 

was any variation as Jong as he Jived-I do not think there 
was any vanat10n. I cannot certainly say whether John 
Holmes, Sr., gave in forty or fifty acres to be assessed; it wer -
one or the other. John Holmes, Sr., claimed under the allegw 
deed of William Holmes, more land than is included in I~ 

forty-five acres survey. It did not take in all of the forti· 
five acres; it took in other lands. I do [not recollect th~ 
there was any addition to the number of acres assessed 11 
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John Holmes, Sr., after the deed was made from John Holmes, 
Jr., to John Holmes, Sr. I do not know whether there was 
or not, but I do not think there was. I cannot tell from the 
way the assessments were made, what particular land was 
assessed, without they shonld point out to me the land•; and 
no part of this twenty-two acre tract was ever pointed out to 
me, but I expect a part of it was given in, as it was enclosed. 
I cannot say that Richard Lane was assessed for any land. I 
do not think that he was-I do not recollect whether he was 
or was not. I cannot say whether I was or was not assessor 10 
the year of his death or the year preceding his death. I have 
made upwards of twenty duplicates and think the bigger part 
of them may be found. Mr. Williams and Stout have been 
individually assessed for a considerable of land since eighteen 
hundred and thirty-two. I do not know anything about it, 
whether the sixty-four acre tract was or was not included in 
their respective assessments. I cannot say whether any other 
person has been assessed for any other portion of the sixty-
four acre tract except what is included in fence, since eighteen 
hundred and thirty-two. I expect that John Holmes, Jr., was 20 
brother-in-law to Richard Lane. I belie,ve John Holmes, Sr., 
married a sister of Lane. All of the lands that were returned 
to Daniel and John Holmes, about there, were called the mill 
lands, and the forty-five acre tract was one that was returned 
to them. I ran a part of the mill lands for Benjamin Stout 
and John Lane a good many years ago, when they informed 
me that they had bought a quarter of them. It might be 
twenty years ago, and it might not. I do not know that I 
can tell within ten years of it. I think it was since I was first 
elected assessor. It is about twenty-seven years ago smce I 30 
was first elected assessor. And that which John Holmes, Jr., 
sold to Samuel Leming, is also a part of the mill property, 
but the sixty-four acres is not a part of the mill property. I 
do not know that there was or was not any portion of the 
sixty-four acre tract assessed to Samuel Leming. 

Being examined in chief, says-I expect the land that is 
now enclosed in fence was enclosed when I located the land 
in eighteen hundred and seventeen. They have moved the 
ence in a little since then. 



38 

Being cross ea:amined, says-John Holmes, Jr., was the 
owner of the mill property when the sixty-four acre tract was 
located, and John Holmes, Sr., was the owner of the fifty acre 
tract. John Holmes, Sr., and John Holmes, Jr., were present 
at the time I made the location. The chain-bearers, accord-
ing to my field book, were John Holmes, Sr., and David 
Meshler. The object was to locate the vacant land, a part of 
which was in the field. The location was made with the 
approbation of both the Holmeses. At the time I ran the 

10 sixty-four acre tract for Stont and Williams, I ran it according 
to the original location as far as I did run it. 

Being examined in chief, says-When I ran the twentr• 
two acre tract for Holmes, the otr1er day, I saw that some 
trees had been cut upon it. I saw the stumps. 

Being cross examined, says-I did not know who cut the 
trees. 

JAs. D. RoaERs. 
Sworn and subscnbed this 2d day I 

of July, 1841, before me I 
JOSEPH COMBS, lVl. & E. C. C. 

20 Isaiah Chamberlin being duly sworn on the part of the 
complainants, on his oath saith-I saw Mr. Rogers sumy the 
twenty-two acre tract two or three days ago. I cut some 
wood on this twenty-two acre tract some time ago for Joseph 
Holmes. It was about two years ago. Both Mr. Stout and 
Williams carted some of that wood away. They cart~ 
about two cords and a half. I suppose it was worth abouta 
dollar and a ha!f per cord in the woods, cut. 

Being cross examined, says-The defendants at the time 
they took the wood away, forbid my cutting. They told me 

30 it was their land. I did not cut any more after that day. 
Joseph Holmes set me to cutting there. I guess I cut be· 
tween six and seven cords. I believe Mr. Holmes carted off 
that which the defendants did not. He cut some himself. 
Jacob Holmes, his brother, cut some; also John Maybee. I 
think all of us cut about ten or eleven cords, which I expect 
was carted off by Mr. Joseph Holmes, except the two and a 
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half cords that was carted off by the defendants. I was the 
only one at work in the woods when the defendants came, 
and I believe there was no wood cut there after I was forbid-
den by them. After the wood was cut into cord wood it was 
carted by l\ir. Holmes three or four hundred vards on some 
other land that Mr. Holmes owned. I expect the ground was 
as good to cord the wood where it was cut as it was where 
it was corded: I did not assist to cart any of it off. It was 
carted off as it was cut up into wood. I do not know that 
there was any dispute between Joseph Holmes and the de- 10 
fondants about the land upon which the wood was corded. 
Joseph Holmes carted off the wood because there would be a 
law suit about it, as he said, with Stout and Williams. It 
was not all carted off in one day. It was not carted off as 
fast as it was cut up. I was cutting about four days. A 
part of it was carted the first day, by Joseph Holmes, and a 
part of it was carted off the last day, by Stout and Williams. 
When I first commenced cutting, I believe the four persons I 
have named commenced. lt was not understood among us 
before we we:it upon the land, that Stout and Williams claimed 20 
it. I never heard from Stout and 1:'!illiams before we went 
there to cut, that they claimed the land. 

Being exarnined in chief, says-The wood that Stout and 
Williams carted off, was carted from the land where it was 
cut. It was a clear ~pot of land along the road to t,ie landing 
where Mr. Holmes carted what he took off. The place where 
it was cut had some stumps and brnsh on it. 

Being cross-exarnined, says-It was about two miles frorr. 
there to the landing, where the wood was carted. It was cut 
for the New York market. 30 

Being e.1:arnined in chief, says-It was less exposed to fire 
where Mr. Holmes carted it than it was in the woods. The 
same time that I was cutting on the twenty-two acre tract for 
Mr. Holmes, Mr. Stout and Williams were cutting off the bal-
ance of the sixty-four acre tract. I believe Stout and Williams 
took the wood they carted from the twenty-two acre tract to 
the balance of the sixty-four acre tract, and corded it up with 
theirs. 
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Being, cross examined, says-£ never saw the sixty-four 
acre tract run, and do not know how it lays. They carted 
the wood on to the land they were cutting off. I saw where 
it was put. It was on the sixty-four acres adjoining the 
twenty-two. 

Being examined in chief, says-They carted the wood 
about twenty yards east of the second line of the twenty-two 
acre tract. I saw that line run. 

Being cross e.,amined, says-I mean they put the wood 
10 upon the same lanci they were cutting off, but did not mingle 

it with theirs. 
ISAIAH CHAMBERLIN, 

Sworn and subscribed this 2d / 
day of July, 1841, before me \ 

JOSEPH COMBS, M. & E. C . C. 

Francis Cornelius being duly sworn on his voire dire, at 
the request of Mr. Ryal!, saith-I do not know whether I am 
or not interested m the event of this suit. I have said to day 

20 that I had been interested in this suit, but I do not calculate 
that I am now. I once owned the land in partnership with 
John Holmes, Sr. 

Being examined by Mr. Vn'.denburgh, says-I never owned 
all of the sixty-four acres. John Holmes, Sr., owned the 
twenty-two acre part and I oivned the forty-two acres, the 
balance of the sixty-four acres, and that was what I meant 
by owning it in partnership. It is as much as fifteen or six• 
teen years ago that I became the owner of the forty-two acre 
part. I became the owner of it by heir-ship from my wife's 

30father, whose name was Samuel Leming, who bonghtitol 
John Holmes, Jr. It is two or three and twenty years ago 
that he bought of John Holmes, Jr. I gave a qu;t claim to 
Stout and Williams for the forty-two acre part, about four or 
five years ago, as near as I can tell. I believe they gave rrte 
fifty-five dollars for the release. I do not think I am interested 
in any other way than I have stated. (Mr. V redenburgh's 
examination of witness objected to by Mr .. Ryall.) 

Being examined by Mr. Ryall-Benjamin Stout and Stout 
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Parker told me I was interested in the event of this suit; and I 
told them I did not know but that I was. J told them I thought 
likely I was. I do not now claim to be interested in the forty-
two acre part. I have no claim whatever in the forty-two 
acre part. 

Sworn and subscribed this 2d / 
day of July, 1841, before me \ 

FRANCIS CORNELIUS~ 

JOSEPH COMBS, M. & E. C. C. 

Francis Cornelius being duly sworn on the part of the con;i,-10 
plainants, on his oath saith-1 used to be acquainted with 
the sixty-four acre tract. I was with them the other day 
when they were running it out; I do not know when I have 
been around it before. I saw Mr. Rogers run around a part 
of the twenty-two acres the other day. I have seen the 
whole of the sixty-four acre tract run out a good while ago, 
while I owned it. James Rogers ran it once for me while I 
had it in possession-and Esquire Lawrence once. I don't 
live over a quarter of a mile from the tract. It joins the land 
where I live, at one point, and which I calculate I own. and 20 
have deeds for. I have lived there sixteen years. 1 guess 
John Holmes, Sr., owned the twenty-two acre tract some time 
ago-he said he had two deeds for it and said he had paid 
for it twice. (Objected to by Mr. Ryall.) I do not know 
when the sixty-fonr acre tract was located by Rogers. 1 sup-
posed John Holmes, Sr., had possession of the twenty-two 
acre tract. From the time I moved UJ?Oll the property where 
I now live, till the death of John Hol.rnes,Sr.,. I lived one side 
of the mill pond and he the ot.her.. W,e lived about. four hun-
dred yards from each othet. 1 becam13 the ow.ne~ of the forty- 30 
two acre part of the sixty-four acre tract about fourteen or 
fifteen years ago. I think it i~. as . much ai; nfteen years ago. 
I continued to own it till I gave a release to Stout and Wil-
liams, which was about fi:ve or six years ago. Four, or five, 
or something. I Qannot tell. It is as much as six years ago. 
(Objected to by Mr .. Ryal!.) I cannot tell you whether I paid 
tax for it or not while I possessed it-I expect I did. I always 

6 
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paid a high tax. I thought I paid tax for more than I had. 
I think I paid tax for all the land I owned and more besides. 
I gave the tract in to James D. Rogers, when he was assessor, 
to be assessed. During the time I owned it, I had possession 
of it. I cleared out the dead timber from it while I had it in 
possession. I recollect of cutting six or seven cords of wood 
on the forty-two acre part of the sixty-four acre tract, the 
next season after Richard Lane got his deed from Andrew 
Bell. I do not know that Richard Lane ever cut any on it, 

10 during his life time. I believe Stout and Williams cut on it 
before I gave them a release. To the question, how long be, 
fore you gave the release to Stout and Williams, was 11 that 
they cut on the property? the witness says it was not long 
after that that they sued me. I carted the wood away that 
Stout and Williams cut on it. They sued me then before 
Justice Haines, I believe it was. Pretty soon afterwards 1 
gave a release to them. They paid me better than fifty dol-

. Jars. I am not lawyer enough to tell what they did it for. 1 
I think Jesse Cowdrick held the release until the money was 

20 paid, I will not be certain. I agreed to give them a release, 
but for no certain sum. They paid the fifty dollars for my 
wife to sign the release. I became owner of the property by 
heirship through my wife. She got it from her father, Samuel 
Leming, who bought it from John Holmes, Jr., and paid the 
money for it. (Objected to by Mr. Ryall.) It is two or three 
and twenty years ago, since he bought it of John Holmes, Jr.,as 
near as I can recollect. (Objected to by Mr. Ryal!.) Samuel 
Leming, from the time he bought of John Holmes, Jr., claimed 
to have the right and possession of it. John Holmes, Jr., 

30 claimed title to the land before he sold to Samuel Leming, by 
locating it, I expect. I do not know that he had a deed from 
Andrew Bell. I did not see John Holmes, Sr., before bis 
death, cut upon the twenty-two acre tract. 

Being cross examined, says-I do not think that I have any 
interest in the event of this suit. I do not think I have told 
any one that I am interested in the event of the suit. I told 
Benjamin Stout I might be, hut I did not see what way. I 
have not made any bargain with Mr. Holmes about being a 
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witness for him. I am forty-four years old, I believe. I hm'e 
been married sixteen years. I live on what is called the mill 
tracts. [ calculate [ own them by heirship through my 
wife. The forty-five acre trnct lays on one side of the pond 
and the mill tract on the other. The mill tract is assessed 
for two hundred acres. I own the whole of it through my 
wife. I do not own the forty-five acre tract on the other side 
of the pond. I never saw any part of the twenty-two acre 
tract run out, before I saw Rogers rnn it one day this week. 
I saw the line run between the two tracts twice. The first time 10 
I saw it run was when I fell heir to it pretty much. It was 
run by Joseph Lawrence then. John Holmes, Sr., and my-
self were by when he run it, and somebody else, but I do not 
recollect who. The forty-two acre tract was run all around 
at that time. That was what I mean by running the line of 
the twenty-two acre tract-Lawrence run it for me. I am 
taxed for about two hundred acres. I do not know that I 
have ever paid tax for more than two hundred acres. Ever 
since I have heired the mill tract, I have paid tax for two 
hundred acres. The number of acres has not varied before 20 
or &ince I gave the release. 'I'he assessor never came to see 
me after I first began to pay tax, but did come when he first 
assessed me. I suppose there is a little rising two hundred 
acres in the mill tract that I own. I cannot tell how much ; I 
estimate it to be over two hundred acres in the mill tract. 
To the question, did you give in both tracts, the mill tract and 
the forty-two acre tract? Rogers knew as well as I did. I 
gave in to Rogers four or five tracts. I cannot tell how many 
years ago it was. I did not give in the different tracts. Ro-
gers asked me whether I had any more than I formerly had? 30 
I told him I had no more-he then said he knew how much 
there was. He never called on me more than once. I do 
not know how Jong it is since Richard Lane got his deed 
from Andrew Bell, for the sixty-four acre tract. I was not by 
when the deed was delivered by Andrew Bell to Richard 
Lane. John Williams once showed it to me, but I do not 
know when it was; it is six years ago, if not more. I guess 
it was before Stout and Williams had gone iRto possession of 
the property, but I do not know. It must have been after I 
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was sued by them-I do not recollect though. I did not 
know anything about that deed before John Williams showed 
it to me-I had heard talk about it but had never seen it. 
The six or seven cords of wood that I cut, was within the 
boundaries of the forty-two acre part of the sixty-four acre tract, 
as Esquire Lawrence and Rogers ran it. At the time Stout 
and Williams sued me, both parties claimed title, and both 
entered into bonds to have it tried at court. I do not know -
that I abandoned the case when I saw the title of Stout and 

10 Williams. I did not go on with the suit because I signed it 
away to them to get clear of costs and trouble. I do not re-
collect whether or not the suit was abandoned sometime before 
I gave the release. 

Being examined in chief, says-that the time Rogers came 
to asssess me was after I had heired this property. I gave 
him all I had. He asked me if I had any more land than 
the Holmes' property, to be taxed-I told him not. When 
Reuben Hains came as assessor, I gave in two hundred acres. 
The time when Haines came there was before I released to 

20 Stout I think ; I will not be certain. 
FRANcrs ConNELJUS, 

Sworn and subscribed this 2d I 
day of July, 1841, before me \ 

JOSEPH COMBS, M. & E. C. C. 

David L C. Rogers, being duly sworn on the part of the 
complainants, on his oath saith. I heard a conversation be· 
tween Mr. Benjamin Stout and Joseph Holmes relating to this 
matter. It was at the house of Garret Stout, in Dover town-
ship-it was short! y after the commencement of the suit oo-

30 tween these parties in the justice's court. I think it was 
before the commencement of the suit in Chancery. At that 
conversation Garret Stout was present-the suit was brought 
in question, and Benjamin Stout remarked that they had bet· 
ter divide the tract than to have any difficulty between them, 
or leave it to men. Joseph Holmes replied that if Mr. Stout 
had bought it unknowingly, or been deceived in it, he would 
be willing to do so; but as he had been informed by his 
brother Jacob, that his father had a deed for it and owned i\ 
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that he was not willing to do so. Mr. Stout replied that when 
property was advertised at public sale, he did not think it was 
his business; to run and ask Jacob Holmes whether he coulcl 
buy it or not. I believe the conversation ended then, as far 
as I recollect. Mr. Stout did not deny at that time, whether 
he knew or not, that John Holmes, Sr., had a deed for the 
property. I mean to say that from the tenor of the conversa-
tion, Benjamin Stout was apprised that John Holmes, Sr., 
had a deed for the property. Joseph Holmes told Mr. Stout 
that his brother Jacob had informed him before he bought, 10 
that John Holmes, Sr., had a deed for the property. He did 
not deny that he knew it. I had a conversation yesterday, 
with Mr. Williams, relating to .the controversy-but cannot 
repeat the words, as we were riding, jolting along on our way 
up 'here. Mr. Williams remarked that he had requeste4 Mr. 
Stout to make the proposal to Mr. Holmes, to leave it to men. 
I suppose Mr. Stout lives about two miles from the land in 
controversy-John Williams lives about a mile and a half or 
three quarters from it. Mr. Williams keeps a public house. 
I recollect of hearing when Lane's property was sold by the 20 
ai!lministrators. I call it two miles from the premises in dis-
pute to where I live. To the question, whether at the time 
of the sale of the Lane property, the circumstances were not 
generally known in the neighborhood, under which the pro-
perty was placed? (Mr. Ryall objected to the question.) 
The witness answers, I do not know, for I did_not go much 
in company at that time I did not hear of it myself. (After 
the answer, Mr. Ryall still objected to the question as an im-
proper one, Mr. Vredenburgh waived it, and Mr. Ryall insisted 
upon having the history of transaction put down. 30 

Being cross examined, says-I took Mr. Stout's offer in 
the way of a compromise that he made to Mr. Holmes in the 
conversation that I have related as taking place at Garret 
Stont's. Joseph Holmes told Mr. Stout that his brother Jacob 
had informed him that John Holmes, Sr., had a deed for the 
property, and Mr. Stout admitted that he had. I think Mr. 
Holmes told Mr. Stout that his brother Jacob had told him on, 
the day of the administrator's sale, before Mr. Stout bought, 



that John Holmes, Sr., had a deed for the property, and if my 
memory does not deceive me, Mr. Stout replied, yes. From 
this conversation I drew the infereuce that Mr. Stout admitted 
that John Holmes, Sr., had a deed for the property. I under-
stood from Mr. Williams, yesterday, that he had assented to 
the proposed compromise that Mr. Stout liad made. 

DAVID I. C. ROGERS. 
Sworn and subscnbed this 2d day / 

of July, 1841, before me I 
10 JOSEPH co~rns, !Vl. & E. C. c. 

NOTICE OF 
EXAMINATION OF WITNESSES, TAKEN JUNE 3, 1843. 

NEW JERSEY, ss: 
Depositions made and taken, and exhibits made in the 

above stated cause, pending in the High Court of Chancery, 
of the State of New Jersey, wherein Joseph Holmes and othern 
are complainants, and Benjamin Stout and others arc defend-
ants, at the city of Perth Amboy, in said state, on the third 
day of June, A. D., eighteen hundred and forty-three, in the 
presence of Joseph F. Randolph, Esq., of counsel with the 

20 complainants, and no person appearing for said defendants, and 
at the house of Elmer Granger, between the hours of one and 
two o'clock in the afternoon. 

Joseph F. Randolph, Esq., aforesaid, being duly sworn on 
his oath ~aith-That on or about the twenty-first day of May, 
1843, deponent received by mail, a letter from Peter Vreden• 
burgh, Esq., the solicitor of the complainants, the same being 
in the proper hand writing of said Vredenburgh, dated Free· 
hold, May 18th, and post-marked the 20th of May, 1843, in-
forming witness that he had given Daniel B. Ryal!, Esq., the 

30 solicitor of the defendants, notice of the taking of depositions 10 
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this case, at one-o'clock in the afternoon, at Perth Amboy, be-
fore William H. Leu pp, examiner for this day; and further, 
said deponent states, that B. D. B. Smock, Esg., was the ori-
ginal solicitor in this cause for the complainants; owing to 
some engagements of said B. D. B. Smock and deponent, the 
original draft of the bill in this cause was made by said Peter 
Vredenburgh, Esq.; the bill was completed and subpmnas 
issued from the office of said Smock and deponent. It was 
the invariable practice of this deponent to examine all bills 
and other original papers before they were sent or taken from 10 
said office-and from this circumstance, the witness has no 
doubt that the said bill in this cause was so examined, with 
the view of comparing the papers. therein copied, with their ori_ 
ginals ; this being as above stated, the uniform practice of this 
deponent; and witness fully believes, though he is not able so to 
state from positive recollection, that on that occasion, he compar-
ed the description in said bill with the original deed made by 
John Holmes, Jr., to John Holmes, Sr., from this circumstance, 
and from the purport of said deed in the said bill, and description 
of the deed in said bill, deponent has no doubt that he had said 20 
original deed in his possession at that time; it has since been 
lost or mislaid, as it cannot be found among the papers of said 
Smock or of deponent. Deponent has no recolle~tion of hav_-
ing seen the record or registry of said deed until some time 
after the answer in this cause was filed-the bill in its de. 
script10n, contains several matters which could not have been 
taken from the registry. In the registry, the day and the 
month in the date of the original survey is in blank, in the 
deed as described in the bill, it is on the fifteenth day of May, 
A. D. eighteen hundred and seventeen, (1817,)-in the regis-30 
try, it is described as recorded in book S, page ---, in the 
bill, as in book S 18, page 160, in the registry John Holmes', 
Senior, survey, is described as recorded in book S, page 241 ; 
in the bill as book S 4, page 241 ; in the registry, the deed 
from Andrew Bell to John Holmes, Junior, is described as 
dated --- day of --- 1807, by virtue of a survey to 
Andrew Bell, dated -- day of---, 1807, which depo-
nent believes are errors in the registry, and that the original 
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deed had the true dates filled up, the records during that period 
were very loosely kept, as witness knows; deponent having 
known of several errors in the registry of papers in that office. 
William Ten Eyck was then Clerk, since deceased, as is also 
deceased Joseph La 1nence, the commissioner, before whom 
said deed was aclmowldged-said Lawrence was a very cor-
rect business man. Paper writing being a certified copy of 
deed from John Holmes, Junior, to John Holmes, Senior. date<l 
December 10, A. D. 1817, is offered and marked exhibit A, 

10 on the part of said complainants. Said B. D. B. Smock died 
several years since, and his papers came into the possession 
of said deponent, and said original deed is not to be found and 
was not at any time to be found among them as far as witness 
could ascertain. 

JOSEPH F. RANDOLPH, 

Sworn and subscribed this 3d day} 
of J nne, A. D. 1843, before 

W. H. LEUPP, Ex. 

Andrew Bell, Esq., a witness produced, sworn and ex• 
20 amined on the part of said complainants, being duly sworn ' 

on his oath, saith-That heretofore, to wit: the twenty-third 
day of Augnst, A. D. 1817, deponent made and delivered unto 
John Holmes, Junior, a deed of conveyance for sixty-four and 
four-one-hundredths acres of land. situate at Forked Riv&, 
Monmouth county, in this State___.:_this appears from the en• 
dorsement made on the original return of said land, in the 
hand writing of witness. The said original return, with the 
said endorsement, are identified and produced by ~aid An-
drew Bell, and offered and marked exhibit B, for the said 

30 complainant; foe said original return with said endorsemen\ 
P.xcept what relates to the registry of said return, is in the 
proper hand writing of this deponent; the endorsements on 
said return were made on or about the day of the date thereo\ 
thi~ being the uniform practice of this deponent. Dep<>nent 
took the promissory note of said John Holmes, Junior, for the 
consideration of said deed, which note is offered in eviden~, 
and marked exhibit C, for said cl'mplainant-taking these 

I 
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circumstances, and with witness' recollection together, the 
deponent has uo doubt that he made and delivered said deed. 
On the twenty-seventh day of August, A. D.1827, said Holmes, 
in company with Richard Lane, called upon this deponent 
and said he did not recollect his getting said deed from depo-
nent, as he could not find it among his papers. Witness told him 
that he was sure he had it, and must search among his papers for 
it; that if he could not find it by the October term of the court, 
he, deponent, would bring with him the original return, and 
do what might be advisable in relation to giving him another 10 
deed. The next day said Holmes and Richard Lane called 
again on witness and prevailed on the deponent to execute 
another deed for said tract of land, to Richard Lane, to whom 
said Holmes had sold said tract of land-said Richard Lane 
was present at both said interviews during the whole time; the 
said second deed was made on the ground that the first deed 
was lost, as said Lane knew, as he heard the whole conversa-
tion-the said original return with its endorsement was 
shown to Lane at the time; immediately after giving the se-
cond deed, witness made the (2) second endorsement on said 20 
return, deponent made also at the time, a private memoran-
dum of the transaction. Witness also took from said John 
Holmes, Jr., a paper writing now produced in deponent's hand 
writing, being Exhibit No. 2, appended to deponent's original 
deposition (and now marked Exhibit D, for said complainants 
by myself:) from these various memoranda, and witness' own 
recollection of the facts, he has no doubt of the accuracy of the 
above detail of the transaction-at this time Richard Lane paid 
on said Holmes' note sixty dollars, leaving then due thereon 
srventy dollars and ninety cents, which has never been paid 30 
to witness. At the time that the said deed was given to said 
Richard Lane, there was due on said Holmes' note one hun-
dred and thirty dollars and ninety cents, which is the sum 
named in the said deed to said Richard Lane, as the conside-
ration thereof. Said Lane did not either then, or at any time 
pay any money to deponent, except as aforesaid, upon said 
note of Holmes,nor did witness consider said Lane his debtor for 
said consideration or take from him any promise or security for 

7 
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the payment of any part of said sum of money-said Holmes 
told witness that if he was willing to give him another deed, 
he might give it to said Lane to whom he had sold it, and it 
would save him the expense of two deeds. A statement and 
calculation of the amount due on said note of said John 
Holmes, Jr., is produced by witness, by him identified, aud 
marked by me Exhibit E. Witness received a letter from 
Corlies Lloyd, dated Freehold, February the twenty-ninth, 
A. D. 1828, informing witness that Francis Cornelius, ofDo-

10 ver, had purchased some time before, of Samuel Leming, a 
tract of land conveyed to Leming by John Holmes, Junior, 
and others, which had been conveyed, as said Cornelius had 
heard, by deponent to Lane, and asking information in rela-
tion to such conveyance. Said Lloyd was then a lawyer at 
Freehold, and several years since died. 

ANDREW BELL, 

Sworn and subscribed at Perth 
Amboy, this 3d day of June, 
A. D. 184.3, before 

20 w. H. LEUPP, E:c. 

EXHIBlTS MARKED ON PART OF COMPLAINANTS. 

1. A certified copy of deed from John Holmes, Junior, to 
John Holmes, Senior, dated December 10th, A. D. 1817, 
marked exhibit A. Recorded October 19, 1827. 

Copy of endorsements on original return in Bell's writing, 
referred to in his evidence. 

"Conveyed this tract to John Holmes, Jr., the 23d August, 1817, and 
delivered the deed to him same day. Consideration $119-his note taken 

30 for that sum.'' 
"28th August, 1827.-Mr. Holmes saying 'that he could not find the 

above deed, and having sold the land to Richard Lane, he prevailed on 
me to execute another to said Lane, nnd gnve me an engagement to cancel 
the other when found.'' 
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2. Original return, dated May 17, 1817, made to Andrew 
Bell, for sixty-four and four-one-hundredths acres, marked 
exhibit B. . 

3. Promissory note made by John Holmes, Jr., to Andrew 
Bell, dated August, 23d, 1817, at thirty days for $119.00, 
marked exhibit C. 

Endorsements on said note in Bell's writing. 
Rec'd from Joseph ,vnkinson the amount of his note assigned to me 

by John Holmes, being forty-two dollars on account of this note.-Nov. 
14th, 1817. ANDREW BELL. 10 

Rec'd by the hands of Richard Lane, sixty dollars on account of this 
note.-Aug. 28th, 1827. A. BELL. 

4. A paper writing sealed and signed by John Holmes, 
Junior-a covenant of indemnity to A. Bell against his first 
deed. Dated 28th of August, 1827-marked exhibit D. 

5. Paper wntmg, a statement of amount due on promis-
sory note of John Holmes, Junior, to Andrew Bell-marked 
exhibit E. 

DEFENDANTS' EVIDENCE. 

The defendants offered, 
1. Deed from Andrew Bell to Richard Lane. Dated 28th 

August, 1827. Recorded 17th September, 1827, in book O 2, 
of deeds, at Freehold. 

2. Deed from Platt and Woodmansee, administrators of 
Richard Lane, deceased, to Stout and Williams-dated Nov. 
7, 1832. Recorded Nov. 21, 1832. 

20 
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OPINION OF CHANCELLOR. 

'l'HE CHANCELLOR. On the twenty-third of August, eigh-
teen hundred and seventeen, Andrew Bell conveyed to John 
Holmes, Junior, a tract of land of sixty-four acres and four 
hundredths, in the county of Monmouth, for one hundred and 
nineteen dollars, and took his note for the money. 

On the tenth of December, eighteen hundred and seventeen, 
John Holmes, Junior, conveyed to John Holmes, Senior, 
twenty-two acres, parcel of the lot of sixty-four acres and four 

10 hundredths, for fifty dollars. 
On the twenty-seventh day of August, eighteen hundred 

and twenty-seven, John Holmes, Junior, represented to l\lr. 
Bell that he had lost his deed, and that it had not been re-
corded, and urged him to make out a new deed for the sixty-
four acres and four hundredths of an acre lot, to his brother-
in-la w, Richard Lane. Mr. Bell at that time declined making 
a new deed; but on the next day, Holmes, Junior, and Lane 
called upon him and urged him till he was induced to exe-
cute to Lane a new deed for the premises, dated the twenty-

20 eighth of August, eighteen hundred and twenty-seven; and 
Lane then paid l\fr. Bell sixty dollars on Holme's note. Part 
of the money due on the note still remains unpaid. The 
deed was recorded on the seventeenth of September, eighteen 
hundred and twenty-seven. 

In eighteen hundred and thirty, Lane died intestate, and 
his administrators, by virtue of an order of the orphans' 
court, sold and conveyed the whole premises to Stout and 
Williams, the defendants, by deed dated the seventh of No-
vember, eighteen hundred and thirty-two, and recorded on the 

30 twenty-fourth day of November, eighteen hundred and thirty· 
two. The deed from John Holmes, Junior, to John Holmes, 
Senior, was not recorded until after the execution of the ad· 
ministrators' deed to Stout and Williams. 

The complainants claiming under John Holmes, Junior, 
now file their bill, and seek a perpetual injunction, to quiet 
their title, and to set aside so much of the deed from Bell to 



53 

Lane as covers the twm1ty-two acres before conveyecl to John 
Holmes, Senior. 

From the testimony in the case, Lane appears to have been 
a purchaser for a valuable consideration, and as his deed was 
duly recordccl before the deed from John Holmes, Junior, to 
John llolmes, Senior, his claim to the premises is to be pre-
ferred, unless it can be shown that he purchased ma/a fide, 
or with notice of the deed to John Holmes, Senior: .Act of 
7th June, 179(), sec. 8, Pat. 39(). 

It is not enough to show that he had notice of the deed 10 
from Mr. Bell to John Holmes, Junior. Lane purchased of 
Holmes, Junior, and whether the conveyance were made by 
Holmes or Bell, was as between_ them immaterial. 

There is no proof of actual notice to Lane, nor of any con-
structive notice, unless it be under the allegation of possession 
of the premises by Holmes, Senior. Possession is sometimes 
notice of claim of title, sufficient to put a purchaser on inquiry; 
but it must be an actual possession, manifested by notorious 
acts of ownership, such as would naturally be observed by, 
and known to the public. 20 

In this case there is no evidence of such possession. The 
premises consist of uninclosed woodland, except about two 
acres which are included within the inclosure of an adjoining 
tract of forty-five acres. Upon it John Holmes, Senior, occa-
sionally cut wood, which cutting, under the circumstances, 
would be regarded as so many trespasses quite as probably 
as acts of ownership. 

As to possession being notice, see Daniels v. Davison, 16 
Ves. 249; Taylor v. Siibbert, 2 Ves. 440; Smith v. Low, 
1 Atlcyns 490; Allen v. Anthony, 1 Merivale, 282; 2 Fonb. 30 
Eq. B. 2, cit. 6. sec. 3, and note (m.); Hanbury v. Litchfield, 
2 Mylne and Keene, 629, 632, 3 ; Flagg v. Mann, 2 Sum-
ner R. 486, 554, 555. 

If Lane, then, were a bona fide purchaser without notice, 
the sale to the defendants by the administrators may be good, 
even though the defendants had such knowledge and notice 
of all the circumstances of the case. For it is well settled, as 
a general rule that the grantee of a bona fide purchaser with-
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out notice, is not to be charged with the incumbrance or fraud 
although directly known to him before he acquired his tit\/ 
otherwise the loss must be visitcJ upon the bona fide pn;_ 
chaser as he would thereby be obliged to keep the propertv 
or to sell it at such price as would enable his purchase; 
to discharge the incumbrance or purge the fraud: Har-
rison v. Forth, Pree. in ch. 51; 2 Fonb. Eq. B. 2, ch, 6, 
sec. 2; Lowther v. Carlton, 2 Atlc. 242; Ferrars v. Cherry, 1. 2 Vern. 383; Mertins v. Jolliffe, Amb. R. 313; Sweet v, 

10 Southcote, 2 Brown's Ch. R. 66; Mc Queen v. Farquhar, 
11 Ves. 471, 8; Ingram v. Pelham et al., Amb. 153; Alei-
ander v. Pendleton, 8 Cranch, 462; Fitzsimmons v. Ogden, 
7 Cranc!t, 2. 

In this view of the case, it is unnecessary to inquire into 
the alleged notice to the defendants. The bill must be dis-
missed, with costs. 

Decree accordingly. 

DECREE. 
IN CHANCERY OF NEW JERSEY. 

OJ the term of January, in the year of our Lord one tlwu• 
sand eight hundred and forty five. 

20 This case eoming on to be heard at the term of July last 
past of the Court of Chancery, held at the State House in the 
city of Trenton, before the Chancellor in the presence of Jo• 
seph F. Randolph, and Peter Vredenburgh, Junior, EsquiI~ 
of Counsel with the complainants and Garret D. Wall, and 
Daniel B. Ryall, of Counsel with the defendants, and the 
:pleadings, depositions, exhibits and proofs being read, and 
the arguments of the respective counsel being heard and con-
sidered, and the Chancellor having taken time to advise there-
on-and now on this twenty-second day of January in the 
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year of our Lord ouc thousand eight hundred and forty-five, 
it appearing to the Chancellor that the complainants are not 
entitled to the relief sought and prayed for by them in their 
said bill of complaint-It is is ordered, adjudged and decreed 
that the complainants' said bill be, and the same is hereby 
dismissed with costs. 

DANIEL HAINES, C. 
Dated, 22d January, 1845. 

NOTICE OF APPEAL. 

Between Joseph Holmes, Gilbert 1 LO 
Holmes, Catharine Holmes, Jr., 1/ 
John Predmore and Lenah his 
wife, and John H. Chamberlin, r a B'll A l Complainants, n i - ppea • 

and 
Benjamin Stout and John Wil-j 

Iiams, Defendants. 

The complainants hereby appeal from the final decree made 
in this court, in the above stated cause dismissing the bill of 
complainant with costs, to the Court of Errors and Appeals in 20 
the last resort. 

Dated, Dec. 23d, 184.7. 

P. VREDENBURGH, JR., 

Solicitor of Complainants. 

I conceive there is good cause for appeal in the above stated 
cause, 

J. S. BLAUVELT, 
of Counsel of Complainants. 
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PETITION OF APPEAL. 

Between Joseph Holmes, Gilbert Holmes, 1 
Catharine Holmes, Junior, John Pred-1 
more and Lenah his wife, aud John II. 
Chamberlin, Appellants, f 

and I 
Benjamin Stout and John Williams, Ap-

pellees. J 

On Bill, ~-c. 
Petition of Ap, 

peal, 

To the Honorable the Court of Errors and Appeals in t!w 
last resort in all causes of law. 

10 The hu111ble petition of the above named appellants, re-

spectfully shew that your petitioners find themselves aggrieved 
by a final decree made in the Court of Chancery, by his 
excellency, Daniel Haines, Governor and Chancellor of l'iew 
Jersey, bearing date the twenty-second day of January, 1845, 
wherein the said appellants were complainants and the said 
Appellees were defendants in this respect, to wit, that in and 
by the said decree, the said complainants' bill was thereby 
dismissed with costs. And your petitioners humbly appeal 
from the said decree upon the ground that the same is erro-

20 neons. Your petitioners therefore pray that the said decree 
may be reversed, set aside, and for nothing holden-and that 
your petitioners may have such relief in the premises as to 

this honorable court shall seem meot 
P. VREDENBURGH, JR., 

Solicitor of Appella1/ls. 
J, S, BLAUVELT, 

Of Counsel. 

The Respondents answered Petition and denying it. 

RULE, 

30 'l'o substitute Joel Parker Solicitor for Appellants, in place of 
P. Vredenburgh, who was appoitited a Justice of Supreme 
Court. 


	Vol6_C06



