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NEW JERSEY

Court of Errors and Appeals

Frank Grover and Ckarence
Grover, Partners, Trading ,
as Grover BI‘OS-,

Coniplainants-Respondcuts, >
AND
Edward S. Woodward,
Defendant-Appellant.

The question in this case is this-—whether or not
equity should enjoin Edward S.. Woodward, a citizen
of the State of New Jersey, from prosecuting a writ
of attachment in Philadelphia, against Grover Bros., also
citizens of New Jersey, and has attached a debt due
and owing to the Grover Bros, from Peter S. Scott,
also a citizen .of this State, when the subject matter
of the controversy was an alleged breach of contract
which was made in New Jersey and was to be per-
formed within this State.

The complainants are men of worth, doing business
at Hightstown, New Jersey, and on the 15th day of
August, 1919, sold two' carloads of potatoes A-No. 1
grade to Edward S. Woodward, the defendant, to be
delivered on board the cars at Hightstown. These
complainants, on that day, delivered potatoes of the
kind and character to the defendant. Four days after-
ward he paid the complainants for them. He had given
subsequently orders that they were to be shipped to
Detroit, Michigan, consigned to the defendant. The
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usual time for arrival of potatoes from Hightstown
in Detroit is seven days. These potatoes arrived on
August 25, 1919. In the meantime, there had been a
great slump in the prices of potatoes.

The defendant claimed that these cars of potatoes
on arrival in Detroifclvere somewhat rotten and were
not of A-No. 1 grade. Mr. William Dennison, a citizen
of this State, happened to be in Detroit at that time,
and at the request of the complainants he examined
one of the cars, which had then arrived, and found the
potatoes in all respects first class. He did not examine
the other car because it had not then arrived. He says
that the person to whom one of the cars had been sold
told him that they declined to receive it on account of
the misrouting of the car, which misrouting was en-
tirely the fault of the defendant. The complainants
clearly prove the grade of the potatoes and condition
in Hightstown.

The only testimony that in any way militates against
this state of facts is the affidavits of two gentlemen
from Detroit who say that there was some rot and some
scab in the potatoes at the time they were examined
in Detroit, which was August 25th or 26th.

The complainants claim that under their contract
when they had delivered these potatoes in good con-
dition on board the cars at Hightstown, N. J., they had
fulfilled their contract, and that whatever alteration
which subsequently occurred, if any, was to be borne by
the buyer, Woodward. -

We claim that the evidence fully warrants the con-
viction that the market slump was the real cause of
the criticism of the quality of these potatoes.

The defendant lives at Moorestown, New Jersey, and
has his place of business in Philadelphia, Pa. Peter S.
Scott, the garnishee in this case, has his place of busi-
ness near that of the defendant in Philadelphia, and in
October, 1919, bought potatoes from these complain-
ants. In some way, which is not explained, Wood-
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ward knew of this purchase of potatoes by the garnishee.
He attached the debt due from the garnishee to the
complainants, alleging that he was entitled to recover
the difference in price between what he bought the
potatoes for and what he sold them for, together with
his expenses. This attachment was issued without the
order of any court, without any affidavit filed in Phila-
delphia in anywise verifying his claim, but issued on a
mere precipe filed by Woodward’s attorney in the Court
of Philadelphia, and thereupon the debt was attached.

As these potatoes were grown in Hightstown, the
witnesses to this transaction were all residents of that
vicinity, but as there was no question of the financial
responsibility of these complainants, the defendant,
Woodward, in issuing his attachment in Philadelphia,
was manifestly not moved through any apprehension of
the inability of the complainants to respond to any ver-
dict which he could recove* in New Jersey on his claim.

The complainants filed their bill, alleging the facts
substantially above set forth, that Woodward had no
claim against these complainants; that his objection to
the quality of the potatoes was only a pretense; that he
knew the complainants had performed their contract
when they delivered the potatoes, as the affidavits show
they did on board the cars at Hightstown, and that there
was collusion between the garnishee and Woodward so
that the garnishee’s debt to the complainants should be
created and attached.

In the ordinary course of legal procedure in New
Jersey the complainants living in Mercer County and
the defendant in Burlington County, the trial would
necessarily take place either at Trenton or at Mount
Holly. Furthermore, this contract was necessarily
subject 'to the Sales Act of this State, and, therefore,
the statute law of this State was involved, and we insist
that the Courts of New Jersey are the ones to determine
whether or not the complainants performed their con-
tract when they delivered these potatoes on the cars as
stated,



PRINCIPLES OF LAW INVOLVED.

i. The duty of the State of New Jersey to administer
justice to her citizens through her courts is obvious.
The public policy of New Jersey is binding upon her
citizens and forbids the issuance of attachments and seiz-
ure of property of a defendant before the claim against
him has been adjudicated in favor of the attaching cred-
itor. In Bransoniv. Shinn, 13 N. J. L. 250, at 252, Mr.
Justice Ford said : “Speaking of attachments, unless the
Court can superintend and control the writ by keeping
it within the design and intent of the act it may become
an engine of great oppression and abuse. There are
few persons who do not some time in their lives who do
not go out of the State of New Jersey, and fewer still
among the wealthiest, as well as the poorest, who do
not owe small sums of money. It is evident that a man,
instigated by malice, revenge or hope of undue ad-
vantages might make an affidavit of his belief that such
person absconded from his creditors and seize the occa-
sion to put a stop to his business, wound his credit and
embarrass the estate of an unsuspecting citizen; but
the power and duty of the Court to inquire into the mis-
use and abuse of its process rests on the most ancient
and established principles, and not as applicable to its
attachment as many other processes, and the Court
added, the plaintiff need not have avowed that it was
his aim to take advantage; it was plainly inferable
without the confession.” And Chief Justice Ewing, in
City Bank v. Merrit, 13 N. J. L. 131, at 134, said: “An
attachment is an extraordinary, not an ordinary writ,
to use it when the debtor is within the reach of ordinary
process is wholly inconsistent with the spirit and design
of this mode of procedure.”

In Hilton vi Guyot, 159 U. S. 113, at p. 204, the
Supreme Court of the United States was discussing
how a person who casually happened to be in a foreign
country would be under duress if his goods were seized
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in such foreign country as justifying an exception in
international law in the rule respecting the evidential
value of a judgment recovered under those circum-
stances in a foreign country.

It is submitted that the facts in this case reasonably
justify the judgment that Woodward issued this at-
tachment against these complainants in Philadelphia
for the purpose of harassing these complainants into a
settlement by the species of duress recognized in inter-
national dealings.

In the case of Kerr v. Willetts, 48 N. J. L. 78, Mr.
Justice VanSyckel said: “That duty to its citizens for-
bids-that a State shall send the suitor out of his own
jurisdiction and constrain him to seek justice else-
where.” Again, the public policy in New Jersey as con-
tained in her statutes, and which we insist the citizens
of this State are bound to observe, is that a writ of
attachment shall not issue in the first instance, except
where a process cannot be served upon the defendant,
and except where he has been guilty of fraud or of such
action as justifies his arrest under a writ of capias ad
respondendum. (See C. S., Sec. 84, p. 4076, on the
Subject of Attachments.)

This case therefore lacks every circumstance or ele-
ment which would justify any citizen of New Jersey in
seizing the property of another citizen before his claim
had been reduced to judgment. Inasmuch as the gar-
nishee lives in New Jersey, Woodward, the defendant,
it he recovered a judgment and this debt happened to
be unpaid, could levy on it by the provisions of our late
Statutes. He has not, therefore, the justification which
might morally excuse his resort to this drastic writ, if
he had fear of his inability to collect this debt in New
Jersey by ordinary writ of execution.

In the case of Miller v. Gittings, 85 Md. 601 (also
37 Atl. Reporter 372), is a leading case in this country
as to the duty of a State to protect its citizens against
the abuse of the public policy of this State by one citizen
tu the injury of another. And many of the circum-
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stances are similar to those in the case sub judice. Git-
tings was a citizen and resident of Maryland, and he
alleged that he had been arrested in a civil proceeding
in the State of New York, while he was casually there
by the procurement of Miller on affidavits which had
been filed with a Supreme Court judge who made an
order for Gittings’ arrest. The suit grew out of trans-
actions which were supposed to be void under the laws
of the State of Maryland. Miller was also a citizen of
Maryland. The Court there said: “The important in-
quiry concerns the powers of the Court of Gquity to
protect the citizens of the State in their rights when the
processes of legal tribunals are inadequate to the pur-
pose. As long as a citizen belongs to a State he owes
it obedience; and, as between States, that State in which
he is domiciled has jurisdiction over his person and his
personal relations to other citizens of the State. The
power of the State to compel its citizens to respect its
laws, even beyond its own territorial limits, is supported,
we think, by a great preponderance of precedent and
authority.” It also said that the jurisdiction to prevent
by injunction suits in other States was not founded
“upon any right to interfere with or control the "pro-
ceedings of other tribunals in other States, but on the
clear authority vested in the courts of equity over per-
sons within their jurisdiction, and amenable to process
10 restrain them from doing acts which will work wrong
and injury to others, and are contrary to equity and
good conscience.” The authority shows that equity
will enjoin suits in other States where there is fraud,
oppression, vexation, injustice or unconscientious ad-
vantage, and most especially where there is an attempt
to evade or defeat the operation of the laws of the State
where both parties to the suit reside. The parties to
this controversy are all citizens and residents of Balti-
more. The evidence would naturally be there and
readily obtainable, and courts are established there to
the jurisdiction competent to determine the rights o
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the parties according to the laws of Maryland of which
they have judicial knowledge.

The complainant is subjected to prosecution before a
tribunal in another State which must ascertain the law
through imperfect methods of proof, where there must
be much difficulty and expense in obtaining the evi-
dence of the witnesses and where the legal processes
have features of severity and harshness from which
citizens of Maryland are protected by the Constitution
of this State. Arrest of the person has been forbidden
in the prosecution of civil actions.

Collection of a debt cannot be coerced either by im-
prisonment or by threats of imprisonment. In the
present case the complainant was arrested and presented
with the alternative of going to prison or giving bail
which bound him at all times to render himself amenable
to any mandate in New York.

We submit that in the case sub judice the Pennsyl-
vania law has features of harshness which are absent
from the New Jersey statutes. No affidavit was filed
before the writ of attachment was issued in Pennsyl-
vania. There was no judicial order made which adju-
dicated that Woodward had even a prima facie case
against the complainants.

We respectfully submit that the proofs contained in
the affidavits are insufficient to establish even a prima
facie case against the complainants. In Cole v. Cun-
ningham, 133 U. S. 107, the Supreme Court of the
United States adjudged that a decree of the Massachu-
setts Supreme Court restraining citizens of that com-
monwealth from prosecuting attachment suits in New
York against other citizens of Massachusetts was not
void as violating the Constitution of the United States,
and that a Massachusetts complainant could enjoin a
Massachusetts defendant from prosecuting an attach-
ment suit in New York in violation of her public laws.

In Solis v. Blank, 199 Pa. St. 600, at 606, it wa$
said in respect to an attachment issued in Pennsylvania
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by a New York creditor against a New York corpora-
tion :
“While our rule requires us to protect our
citizens, we ought not to stand between another
State and its citizens so as to enable the latter
to defy the Government to which they owe al-
legiance/’

An injunction was issued in Pennsylvania against the
attachment.

See, also, Disconto v. Umbreit, 208 U. §. 570.

In Moore v. Bonnell, 31 N. J. L., at go» it was held
that a resident of New York State could not question
an assignment made by another resident of that State
in the courts of New Jersey on the ground that the
assignment, although an assignment of property in New
Jersey, was incompatible with our State laws.

These cases all clearly manifest the doctrine of Mr.
Justice VanSyckel in Willetsv. Kerr, above quoted, that
our State is reluctant to send our citizens to other juris-
dictions to seek justice. This is the doctrine of inter-
national jurisprudence as expounded in Hilton v. Guyot,
above quoted.

IL.

There is nothing before the Court to show that
Woodward had any lawful authority to issue this at-
tachment.

It was issued for damages arising from an alleged
breach of contract.

The common law did not authorize an attachment
except for debt. The presumption is that the common
law prevails in sisters until it is otherwise proved.

I11.

The jurisprudence of this State as revealed in the
decisions of our Courts establish that fraud, vexation,
oppression justify relief in-equity, and that equity will
enforce the public policy of this State by injunction.
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Vice Chancellor Reed, in Margerum v. Moore, 63
Bgq. 586, held that an attachment in another State would
be enjoined where, the parties concerned were citizens
and residents of New Jersey, and its effect would be
to disregard our public policy.

In Standard Roller Bearing Co. V. Crucible Steel Co.,
71 Bq. 61, an injunctien was issued for fraud and op-
pression against the further prosecution of an attach-
ment suit.

These two cases are attachment cases. Other cases
recognize how parties can be oppressed by seizure of
property in foreign or sister States.

In Kempson v. Kempson, 58 Bq. 94, V. C. Pitney
said: “She is entitled to the aid of this court. She
must either (1) go to the trouble and expense of ap-
pearing in the Dakota court, or (2) she must appear
specially for the purpose of contesting jurisdiction.
Either of these defenses involves great labor and ex-
pense on her part.”

These considerations induced the granting of an
'injunction.

See, also, von Bernuth v. von Bernuth, 76 Bq.
1 [7-

There are other cases in which the elements of duress
by attachment and fraud and oppression are absent and
in which comity plays a part.

We submit that the Vice Chancellor decided this case
correctly and should be upheld.

A. V. DAWES,
Of Counsel with.
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BILL OF COMPLAINT.

IN CHANCERY OF NEW JERSEY.

To His Honor, Edwin Robert Walker, Chancellor of
the State of New Jersey:

The complainants, Frank Grover and Cla ren ce
S. Grover, of the Borough of Hightstown, in the
County of Mercer and State of New Jersey, partners
trading as Grover Bros. & Co., respectfully show:

1. That they are residents and citizens of the
Borough of Hightstown, in the County of Mercer
and State of New Jersey, and are now carrying on
the business in Hightstown of wholesale dealers in
potatoes and other farm products.

2. That on the 15th day of August, 1919, at
Hightstown, New Jersey, the complainants sold to
the defendant, who is also a resident of the County
of Burlington and a citizen of the State of New
Jersey, carloads of potatoes as follows:

One carload of Giant potatoes for the sum of
$1313, to be delivered to the defendant on board
the cars at Hightstown, New dJersey, and to be
shipped direct to the defendant at Detroit, Michigan,
routed as follows:

Another car of Giant potatoes to be delivered to
the defendant at Hightstown, New Jersey, for
$1262.50, and to be shipped to Detroit, Michigan, to
the order of the defendant, and routed over the
DT2 Railroad.
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3. That the said potatoes were, on the 15th day
of August, 1919, duly delivered to the defendant on
the cars at Hightstown, New Jersey, in accordance
with the contract, and the defendant duly notified.

4. That the said defendant, on the 19th day of
August, 1919, paid complainants the sum of
$2575.50 i1n full satisfaction of the amount due on
the said two cars so shipped as aforesaid.

5. Complainants delivered the hills of lading to
the defendant as directed.

6. On August 23, 1919, the defendant notified the
complainants that one of the cars, which was num-
bered 17651, had been rejected on its arrival in
Detroit, on account of its being below standard
grade, but the real reason was that there was a
slump at that time in the market price of potatoes,
so that the same were worth much less in the market
than the purchase price by the defendant.

7. On August 27, 1919, defendant notified com-
plainants that the defendant refused car No. 19348,
on account of grub and rot of the potatoes, but the
same condition as to a slump in the market existed
as on the 23rd day of August.

8. The said potatoes at the time of the sale and
delivery on board the cars at Hightstown, New Jer-
sey, were 1In good condition and were in all respects
of the quality required by the terms of their con-
tract, and that if there was any deterioration in the
said potatoes during transit, the complainants were
not answerable therefor, as they had in all respects
delivered good quality potatoes, of the grade re-
quired, on the 15th day of August as aforesaid.
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9. On October 15, 1919, the said defendant, who
was a resident of the State of New Jersey and a
citizen of the said State, and residing at Moores-
town, caused to be issued out of the Court of Com-
mon Pleas No. 2 of the County of Philadelphia, in
the State of Pennsylvania, a writ of foreign attach-
ment against these complainants, directed to the
Sheriff of the County of Philadelphia, directing him
to levy and attach a certain debt due the complain-
ants by one P. S. Scott & Co., of Philadelphia,
amounting to the sum of $2100.00.

10. That in obedience to the said writ of attach-
ment, the Sheriff attached the debt of $2100 due and
owing from the said P. S. Scott & Co., of Philadel-
phia, and thereupon the attorneys of the said de-
fendant herein, Edward S. Woodward, immediately
upon the service of the attachment, wrote to the
complainants, demanding that they forward a check
of $1273.84, together with the costs of suit of attach-
ment, or otherwise the said attachment suit would
be proceeded with.

11. That said demand for $1273.84 is most un-
conscionable and oppressive claim on the part of
the said defendant, and the said writ of attachment
was issued by the Court of Common Pleas No. 2 of
the County of Philadelphia without any affidavit or
other proof of any breach of contract, debt or obli-

gation due from these complainants to the said de-
fendant.

12. That the debt attached i1s largely in excess of
the claim of the said defendant, and the action of
the said defendant is vexatious and oppressive, be-
cause both the parties reside in the State of New

in
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Jersey, and the contract was made in the State of
New Jersey; that the potatoes which formed the
basis of the contract were grown in the County of
Mercer, in this State, and the witnesses who could
give any evidence as to the quality of the said pota-
toes, at the time of their delivery to the defendant
on board the ears, all live in the vicinity of Ilights-
town, New Jersey.

13. That the issuing of a writ of attachment un-
der these circumstances, attaching a debt of over
$2100 imperils the collection of this debt by reason
of the delay incident to the prosecution of the at-
tachment suit, and that the courts of Philadelphia
are congested, and large delay necessarily ensues in
the prosecution of suits in Philadelphia.

14. Said defendant has no just or valid cause of
action against these complainants, and if he had,,
the same should be determined by the Courts of
New Jersey and by the laws of New dJersey, as both
parties owe allegiance to the State of New Jersey,
and the statute laws of New Jersey contain the rules
which must determine the rights of the parties, and
the Courts of New Jersey upon the question of per-
formance of this contract under the statute laws of
New Jersey are better able to determine the ques-
tion than the Courts of Philadelphia, which must
receive the knowledge of the laws of New Jersey
and the decisions of New Jersey by means of evi-
dence.

15. That the witnesses who know the condition of
the potatoes are several, and the expenses neces
sarily incident to a trial in Philadelphia would be
much larger than those of a trial here in the Mercer
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County Circuit Court or in the Burlington County
Circuit Court, in one of which counties the case
would necessarily be tried if brought in the State of

New Jersey.

16. Said defendant went out of the jurisdiction
where both the parties lived for the purpose of com-
pelling the complainants to yield to their unjust
demands, in violation of the public policy of this
State which does not allow debts due to debtors to
be attached by their creditors without due and legal
proof of the validity of the claim upon which the
attachment issues, and not for any proper purpose;
that these complainants are owners of property, and
freeholders, and financially responsible and amply
able to pay any judgment which could be obtained
against them by this defendant, and that it was a
violation of the policy of the laws of the State of
New Jersey to attach their property unless a prima
facie case of fraud were shown to the satisfaction
of a Justice of the Supreme Court or a Supreme
Court Commissioner.

17. That these complainants are willing to accept
service in the State of New Jersey, and have the
matter tried, with all convenient dispatch, as to
any cause of action which the said defendant has or
could have against them and are willing to give
ample security to respond to any judgment which
can be obtained against them.

Complainants are without adequate remedy in the
courts of law and therefore pray:

1. That the said Edward S. Woodward, who is
the defendant to this suit, may answer this bill of
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complaint, without oath, and each statement therein
made.

2. That injunction may issue against the said de-
fendant, Edward S. Woodward, strictly enjoining
him from prosecuting his writ of attachment against
them in the Court of Common Pleas No. 2 of Phila-
delphia.

3. That the complainant may have such further

and other relief as may be agreeable to equity and
good conscience.

4. That a writ of supoena may issue commanding
the said defendant to answer this bill of complaint

and to abide by such decree as this Court may make
in the premises.

A. V. Dawes,
Solicitor and of Counsel
with Complainants.
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AFFIDAVITS.

IN CHANCERY OF NEW JERSEY.

Between
Frank Grover and Clar-
ence S. Grove r, Part- U)
ners, Trading as Grover On Bill for Injunc-
Brothers & Co., tion.
Complainants, Affidavits.
and
Edward S. Woodwar d,
Defendant.

State of New Jerseya I Qe -

County of Merc er, (

Frank Grover , being duly sworn according to law,
on Ms oath deposes and says:

I am one of the complainants in the above-entitled
cause, and the firm with which I am connected 1is
composed of Clarence S. Grover and myself, as
partners trading under the firm name of Grover
Bros. & Co., and we conduct a hay press business,
buying and selling rye, potatoes‘and other farm
products.

On the 15th day of August, 1919, while I was at
Hightstown, New Jersey, a message was received
by me from the defendant’s place of business in
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Philadelphia, the defendant trading as E. S. Wood-
ward & Co., and having his place of business at No.
122 Dock Street, Philadelphia, Pa., asking whether
we had any potatoes and I said “yes/’ and I sold
him two cars, respectively, of Giant potatoes, at the
price of $1,313 and $1,262.50, respectively, to be de-
livered to the defendant on the cars at Hightstown,
New Jersey, and I then received shipping directions
as follows: Ship to E. S. Woodward & Co., Detroit,
Michigan.

Subsequently, and on the 19th day of August,
1919,1 received a check in full payment of said two
cars of potatoes.

Said carloads of potatoes were destined for
Detroit, Michigan, and the time allowed in our busi-
ness for transportation from Jersey points to De-
troit is seven days. The two cars were loaded by
us and were in all respects in compliance with the
terms and requirements of the contract, to wit, No.
1 grade Giant potatoes.

As to car No. 19348 P. R. R. I myself loaded the
car and know from putting up the potatoes that it
was strictly No. 1 grade goods. Car No. 17651 P.
R. R. was loaded by Lewis Rogers, a farmer of
Hightstown, New Jersey, and the potatoes, accord-
ing to the best of my information, were properly
sorted in accordance with the rules and require-
ments of the United States Government.

On August 23d, 1919, the market had dropped
very materially in the price of potatoes and there
was a slump in price on the market at that time;
on that day said Woodward sent a copy of a tele-
gram received by him saying that car No. 17651 was
not No. 1 grade. I at once wired Mr. William Den-
nison to look into the matter and he reported to me
that that car had not then arrived, and that Broom-
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garden & *Son were objecting to it on account of
misrouting over D. C. I. road instead of the
Michigan Central. Mr. Dennison subsequently re-
ported to me that the said car had arrived in De-
troit in good shape and that the quality of the pota-
toes was just as I had said they were, all right.
Each ear was separately rejected by the defendant,
Woodward, and without cause.

On the 15th day of October, 1919, the said Wood”"
*ward caused to be issued out of the Court of Com-
mon Pleas No. 2, County of Philadelphia, a writ of
attachment to the sheriff of said County of Phila-
delphia, to attach over $2,100.00 of moneys due us
from P. S. Scott, who had just bought potatoes
from us to that amount, and whose place of business
i1s near to Woodward’s place of business in Phila-
delphia.

The contract was made in Hightstown, over the
‘phone, and we believe we have in all respects com-
plied with our contract and the rules and regula-
tions of the United States Government respecting
the same.

We received a letter from Woodward’s attorney,
in Philadelphia, saying that this attachment suit
would be discontinued only upon the payment of the
sum of $1,273.84 debt, together with costs of suit.

Edward S. Woodward trades as E. S. Woodward
& Co.; he lives in Moorestown, Burlington County,
New dJersey, and has lived there for many years.
He knows from all our ratings and financial reports
and our standing in the community at Hightstown,
that we are financially responsible and good, with-
out the slightest trouble could pay any judgment
which he could obtain against us in any court in
relation to these particular contracts.

We believe that it is a very great hardship for us

in
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to litigate a question of this character so far from
home, in a city court where the jury are unac-
quainted with quality of potatoes and where we can
only take our witnesses at a very considerable ex-
pense. We have numerous witnesses who helped
us in preparing these potatoes for sale, and we have
no means of compelling them to go to Philadelphia.
To take their testimony by commission would be un-
necessarily burdensome to us and such a method of
presenting evidence is less satisfactory to ascer-
tain the truth than having the witnesses personally
before the judge and jury. We believe said Wood-
ward’s only purpose in suing out this writ of at-
tachment was to make it as burdensome, oppressive
and vexatious to us as possible, so that we would
be coerced into settling this claim.
Frank Grove r.

Sworn and subscribed to before me this 13th day
of December, 1919.
John L. Heber,
Notary Public of N. J.

State of New dJersey,
County of Merc er,

Lewis Rogers, being duly sworn according to law,
on his oath deposes and says:

I sold to Grover Bros, car No. 17651 P. R. R. of
potatoes; I raised the potatoes. I had my men
grade them and the potatoes when I loaded them on
the 15th day of August, 1919, on the cars at Hights-
town, New Jersey, were No. 1 grade, good condition,
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and fully complied with the requirements of the
Government regulations; they were not rotten and
grubby, but were strictly first-class stock.

Lewis B. Rogers.

Sworn and subscribed to before me this 13th day
of December, 1919.
John L. Heber,
Notary Public of N. .

10

State of New Jersey;? ) gy -
County of Middlesex, *

William Dennison, of the Village of Cranbury,
in the County of Middlesex and 'State of New Jer-
sey, being duly sworn on his oath, says:

I am a dealer in farm products at Prospect 20
Plains, N. J., and I am in no way connected with
the complainants, Grover Bros. I was in Detroit,
Michigan, in the latter part of August, 1919, and at
their request by telegram I examined car No. 19348.
Bloomgarden, the buyer from Woodward, on Au-
gust 29, 1919, refused to take the car of potatoes
on account of misrouting over the D. T. I. road
rather than the Michigan Central. This car was
unloaded on the 30th day of August, 1919, and I
very well examined the potatoes and they were a 3Q
fine lot of potatoes, in splendid shape, and the party
who got this car eventually said to me he had not
had a finer lot of potatoes this season than they
were. In my opinion, the potatoes conformed both
as to quality and size to No. 1 grade, even at the
late day when I made my inspection.

W. T. Dennison.
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Subscribed and sworn to before me this 13th day
of December, 1919.
Wilton T. Applegate,
(Seal) Notary Public of N. .

Mercer County, ss.:

Aaron V. Dawes, being duly sworn according to
law, upon his oath, says:

I am the solicitor of the complainants. I have
searched the records of this attachment suit in Com-
mon Pleas No. 2, of Philadelphia County, and there
was no affidavit of any kind or character on file in
said court in said cause, nor any proof of the alleged
cause of action upon which this attachment was
issued.

A.V. Dawes.

Sworn and subscribed this thirteenth day of De-
cember, 1919.
Stella S. Applegate,
Notary Public of New Jersey.
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COPY OF AFFIDAVIT.

IN CHANCERY OF NEW JERSEY.

Between
Frank Grover, et al.,
Complainants, Copy of Affidavit.
and
Edward S. Woodwar d,
Defendant.

Mercer Count Vo ss.:

Frank Grover, being duly sworn according to
law, upon his oath says: I have learned since our
Chancery suit was begun that the garnisheed de-
fendant, Peter S. Scott, on October 10, 1919, before
and since then and now, was, had been and 1s a citi-
zen and resident of New Jersey, living at Pitman,
New dJersey.

The business with said 'Scott, whose place of busi-
ness is 150 Dock Street, Philadelphia, near that of
defendant, Woodward, arose in this way: On Octo-
ber , said Scott called us up at Hightstown,
N. J., and was very anxious to buy from us a car
of potatoes and the price he did not seem to be or-
dinarily interested in. He took the ear at our
figure without haggling. As soon as this car ar-
rived in Philadelphia it was attached by Woodward.
I believe that Woodward was back of Scott in buy-
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ing this oar of potatoes and without Woodward
being back of him, Scott would not have ordered the
car.

It is not true that my firm trades in Philadelphia
just as Woodward does, for we have no place of
business there. Whatever business we do with
people is done at our place of business personally
or over the telephone with our place of business at
Hightstown, N. J.

Frank Grove r.

INJUNCTION AND EULE TO SHOW CAUSE.

IN CHANCERY OF NEW JERSEY.

Between
Frank Grover and Clar-
ence O. Grover, Part-

ners, Trading as Grover

Bros. & Co., .tlon, .&c.
Complainants Injunction and Rule

and to Show Cause.

Edward S. Woodwar d,
Defendant.

On Bill for Injunc-

Upon reading and filing the bill of complaint and
the affidavits thereto annexed, in the above stated
cause, it is, on this thirteenth day of December, A. D.
1919, on motion of Aaron V. Dawes, solicitor of
complainant, by the Chancellor of the State of New
Jersey,
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Ordered, that the defendant, Edward S. Wood-
ward, his agents and attorneys, do absolutely re-
frain from prosecuting his writ of attachment sued
out of the Court of Common Pleas No. 2, of the
County of Philadelphia, against Frank Grover and
Clarence S. Grover, partners, &c., which writ was
sued out on or about the 15th day of October, 1919,
and from taking any further proceedings by way of
prosecuting the said suit, and from entering judg-
ment therein, until the further order of the Chan-
eellor in the premises.

And 1t 1s further ordered that the said defendant,
Edward 'S. Woodward, show cause before the Chan-
cellor, at the State House, in the City of Trenton,
New dJersey, on Tuesday, the twenty-third day of
December, 1919, at 10.30 o’clock in the forenoon,
why an injunction should not issue, in accordance
with the prayer of the bill, enjoining and restrain-
ing the said Woodward from further prosecuting
his writ of attachment, as aforesaid, and from en-
tering judgment therein, and why the complainants
should not have such further and other relief in the
premises as may appear to be just and equitable.

It i1s further ordered that a true copy of this
order and of the bill of complaint with accompany-
ing affidavits, which need not he certified, be served
on the said defendant within five days from the date
of this order.

E. R. Walker ’
C.
Malcolm G. Buchanan,
V. C.
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ANSWERING- AFFIDAVITS.

IN CHANCERY OF NEW JERSEY.

Between
10 Frank Grover and nUAR-

S. G , Part- . .
ence S rover ar On Bill for Injunc-
ners, Trading’ as Grover .

tion.
Bros. & Co., . )
c ) Answering Affida-
omplainants, .
vits.
and
Edward S. Woodward,
Defendant.
20

State oe New dJersey. |
. §S..
County of Camden, )

Edward S. Woodward , being duly sworn accord-
ing to law, on his oath deposes and says:

“1 am the defendant in the above-entitled cause,
and have read the bill of complaint filed by Frank
Grover and Clarence S. Grover against me, as well

> Q as the affidavit of Frank Grover. I admit that on
or about the 15th day of August, A. D. 1919, I gave
an order to the complainants for two carloads of
U. S. grade No. 1 Giant potatoes, and agreed to pay
therefor the prices stated by the complainants. I
subsequently gave directions to ship same to E. S.
Woodward & Co., Detroit, Michigan, and on or
about August 19th, 1919,1 paid the complainants for
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said potatoes. I was advised that on or about Au-
gust 25, 1919, the shipment of potatoes in car No.
L & N 17651 was inspected by the food products
inspector of the United States Department of Agri-
culture, Bureau of Markets at Detroit, and said
inspector made the following note: ‘Aside from
slimy soft rot, noted above, this lot of potatoes fails
mo qualify as U. S. grade No. 1 by a total of 20%
(by weight) of undersize and defective potatoes.’

Said report was in print, signed by A. L. Bloom,
inspector, and the original of which I forwarded to
the complainants. A few days subsequent thereto,
I received another inspector’s report, signed by the
same inspector, and issued through the same de-
partment of the United States Government, con-
cerning the shipment of potatoes in car No. R. P. R.
19348, with the following notation: ‘Aside from
decay, this stock fails to qualify as U. S. grade No.
1, by 10 to 12% of undersize and defective potatoes.’

Immediately upon receipt of these reports, I noti-
fied the complainants. Subsequently I sold said
potatoes in the open market in Detroit, and the loss
on the sales were as follows:

On resale of Car L & N 17651 $711.95 '
On resale of Car P. R. R. 19348 543.89

I forwarded to the Messrs. Grover a bill showing
the actual loss on these lots of potatoes, which bills
were forwarded on September 17, 1919. Subse-
quently and on the 19th day of September, 1919, I
forwarded two drafts on said Grover Bros, through
the First National Bank of Philadelphia, for the
said respective sums. These drafts were not hon-
ored. On October 6th, I wrote to the Messrs.
Grover Bros, setting out in detail all the facts and
circumstances, as shown by the United States in-
spector’s certificates, and again requested the pay-
ment of the loss I sustained, amounting to $1,255.89.

{0
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This request being denied, I did, on or about Octo-
ber 10, 1919, instruct my attorney, Charles H.
Edmunds, of Philadelphia, to bring action against
the Messrs. Grover for the aforesaid sum. The
Messrs. Grover Bros, carried on business by the
sale of potatoes through Philadelphia market, and
my attorney having learned of certain obligations
due them, issued a writ of attachment through the
courts of Philadelphia, and he has informed me that
the issuance of said writ was proper and strictly in
accordance with the practice of the laws of the
State of Pennsylvania. Said writ was issued at my
instance by reason of the fact that I have a valid
and subsisting claim against the said Grover Bros,
for their failure to live up to the contract aforesaid,
specified in U. S. Special License Regulations No.
15, which set out particularly ‘that the seller shall
be responsible for and reimburse the buyer for any
failure of the goods to conform to the grade, quality
or condition specified in the contract of sale, except
that of sales made F. 0. B. point of origin, shall be
construed to mean that the buyer assumes all risks
of damage in transit not caused by the shipper
whether there is a bill of lading to the order of the
seller or not.” Said regulations also specifies what
shall constitute U. S. grade No. 1 potatoes, as
follows:

‘This grade shall consist of sound potatoes of
similar varietal characteristics, which are prac-
tieally free (a) from dirt or other foreign matters,
frost injury, sunburn, second growth, cuts, scabs,
blight, dry rot, and damage caused by disease, in-
sect or mechanical means. The minimum diameter
(b) of potatoes of the round varieties shall be one
and seven-eighths (1%) inches and of pota'oes of
the long varieties one and three-fourths (1%)
inches, etc.’
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I emphatically deny that I brought said action
against said complainants because of any tendency
to harass or -annoy them by litigation, or to take
advantage of the situation by bringing the action in
the court of a foreign State, or because I wanted to
put them to unnecessary expense in defending said
action, but assert the truth to be that said action
was brought in the City of Philadelphia because my
business i1s located there and all my legal business
1s transacted through my attorney in that city, and

because I knew that the said complainants traded in -V-

the City of Philadelphia just the same as I did.

I deny the contention of the complainants that the
question involved as to the performance of the con-
tract could not be as well litigated in the City of
Philadelphia as in Hightstown, N. J., or Mercer
County, as juries of the City of Philadelphia would
be as fully competent to pass on the questions in-
volved as would a jury in any part of the State of
New Jersey, and the expense of taking witnesses to
Philadelphia would be comparatively little more
than taking witnesses from Burlington County to
Mercer County or vice versa.

So far as the writ of attachment®in this cause is
concerned, I simply acted on the advice of my at-
torney, and I did not have said writ issued with any
view of making this litigation burdensome, op-
pressive and vexatious to the complainants, but only
for the purpose of having the merits of the con-
troversy passed on by proper tribune.”

Edwaed *S Woodward.

Sworn and subscribed before me this 29th day of
December, A. D. 1919.
Hattie Satinsky,

Notary Public of N. .
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AFFIDAVIT.

State ot Michigan, )
County of Wayne, $

Mb. James R. Tuttle, employed as salesman for
Edward Read & Son, being duly sworn, deposes and
says, on or about August 26, 1919, he inspected car
L & N 17651, containing potatoes in sacks. He
states that a careful inspection revealed the fact
the potatoes in the car were more or less affected
by blight.

He also states there was a very large percentage
of undersized potatoes in the car.

James R. Tuttle.

Subscribed and sworn to before me this 19th day
of December, 1919.
Jose ph T. Kyte,
Notary Public.

My commission expires April 3, 1922.

AFFIDAVIT.

State of Michigan 7
County of Wayne,v j S5

Mr. James R. Tuttle, employed as salesman by
Edward Read & Son, being duly sworn, deposes
and says, on or about August 26th, 1919, he care-
fully inspected car PRR 19348, containing pota-
toes in sacks.

He further states there were numerous sacks of
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potatoes scattered throughout the car, the conteuts
of which were very badly rotted.
He also states the potatoes showed more or less

scabby throughout the car.
James R. Tuttle.

Subscribed and sworn to before me this 19th day

of December, 1919.
Joseph T. Kyte,

Notary Public,
My commission expires April 3, 1922.

AFFIDAVIT.

State of Michigan
gaty ss *
County of Wayne,

Me. Louis E. Read, member of the firm of Edward
Read & Son, being duly sworn, deposes and says, on
or about August 26th, 1919, there was received by
his firm car L. & N 17651, containing potatoes in
bags.

He states he carefully inspected the potatoes that
were loaded in the car and found they were more or
less affected by blight.

He also states the sacks contained quite a large
percentage of very small undersized potatoes.

Louis E. Read.

Subscribed and sworn to before me this 19th day
of December, 1919.
Jose ph T. Kyte,
Notary Public.

My commission expires April 3, 1922.
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AFFIDAVIT.

State of Michigan, ]
County of Wayne, £ Ss..

Mr. Louis E. Read, member of the firm of Ed-
ward Read & Son, being duly sworn, deposes and
says, on or about August 26th, 1919, there was re-
ceived by his firm car PRR 19348, containing pota-
toes in bags.

He further states he carefully inspected the pota-
toes 1n this car, and found there were a number of
sacks scattered throughout the car, and contents of
which were very badly rotted.

He also advises the stock showed more or less
scabby throughout the car.

Louis E. Read.

Subscribed and sworn to before me this 19th day
of December, 1919.
J oseph T. Kyte,
Notary Public.
My commission expires April 7, 1922.
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ANSWERING AFFIDAVIT.
(Filed December 30,1919)

IN CHANCERY OF NEW JERSEY.

Between \
Frank Grover, et als., f
Complainants, f On Bill, etc.
and /' Answering Affidavit.
Edward S. Woodward, \
Defendant. /

State of New der seyylf
County of Camden, J

88 -

Peter S. Scott, being duly sworn according to
law, on his oath deposes and says: “1I have read a
written statement, purporting to be a copy of an
affidavit of Frank Grover, and which I am informed
has been or is about to be filed in this cause. In
answer to the allegations made therein, I state posi-
tively and emphatically that I did not order in po-
tatoes from the Messrs. Grover for the purpose of
having them involved in any litigation in the City
of Philadelphia, or elsewhere, nor did I have any
collusion or conference with Edward S. Woodward,
the defendant in this cause, to the end that I should
obtain any property belonging to the said Grovers,
for the purpose of having said Grovers embarrassed
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by litigation. The potatoes I ordered were for the
purpose of my trade, and the order was no different
from that of many orders I had previously given
the Grovers for potatoes. At the time that I gave
the order, I asked the price, and being informed
what the price was, and knowing said price was
market price, I placed the order. So far as my
books, the order was placed on or about the 8th
day of October, 1919. I am a resident of Pitman,
in the State of New Jersey, and carry on my busi-
ness at 150 Dock Street, Philadelphia, Pa., under
the name of The P. S. Scott Co.

I am in no way related to the parties in this suit,
and am in no way directly or indirectly obligated
to any of said parties, and I have no interest what-
ever in the suit brought by the complainants against
the defendant. The statement made by Frank
Grover, that said potatoes were seized, is ap-
parently erroneous, as I had no knowledge that said
potatoes were attached since they were not attached
in my hands, but the sum due for said potatoes was
attached in my hands, and I have no interest in said
fund whatever except to comply with the order
made by any court concerning its disposition.”

P. S. Scott.

'Sworn and subscribed before me this 5th day of
January, 1920.
Hattie Satinsky,

Notary Public of N. dJ.
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CONCLUSIONS.

1. Where complainants seek to restrain defend-
ant from suing them in a foreign jurisdiction, the
restraint will be granted if—and only if—complain-
ants clearly show that the prosecution of the for-
eign suit 1s against equity and good conscience.

2. Where complainants show that the prosecu-
tion of the foreign suit is oppressive and harassing
to them, and was so intended by defendant; or that
defendant thereby evades—and intended so to do—
an established policy of the laws of this State, de-
fendant will be restrained from prosecuting the
same.

3. Quaere—Is any further proof requisite of ac-
tual intent by defendant to harass or evade, other
than the intent which will be presumed of the natural
and proximate effects of the acts done?

4. The residence and the location of their estab-
lished places of business of the parties—and espe-
cially of the complainants, are elements in deter-
mining whether or not defendant’s prosecution of
the foreign suit is inequitable.

5. Semble—The prosecution of the suit in the for-
eign jurisdiction would rarely, if ever, be re-
strained by this Court, where both parties either
resided or had their established places of business
in such foreign jurisdiction.
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CONCLUSIONS.
(Filed February 5, 1920)

IN CHANCERY OF NEW JERSEY.

Between A
Frank Grover and Clar- On Order to Show
ence Grover, Partners, [ Cause Why Re-
trading as Grover Bros., I straining Order
Complainants, ( Should Not Be
and ) Granted.
Edward S. Woodward, Conclusions.

Defendant. /

For the Complainants: Mr. Aaron Y. Dawes;
For the Defendant: Mr. Patrick H. Harding.

Buch anan, V. C.

The bill in this cause is filed to enjoin the prose-

cution of a suit brought in Pennsylvania by defend-
30 ant against complainants. The present application

1s for interim restraint.

The circumstances as disclosed by the bill and
affidavits on both sides, are as follows:

Both complainants and defendant are, and have
been for many years, residents and citizens of New
Jersey.
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Defendant carries on his business at Philadelphia,
Pa. August 15th, 1919, complainants sold and de-
fendant purchased two carloads of Giant potatoes,
Grade No. 1, for $1,313.00 and $1,262.50, respec-
tively—the potatoes to be by complainants delivered
to the railroad consigned to defendant at Detroit,
Michigan (apparently being destined for a cus-
tomer of defendant at that place). The sale, deliv-
ery and payment were immediately completed.

The cars arrived in Detroit August 25th, and de-
fendant received notice that about 10% of the pota-
toes in one car, and about 20% in the other, did not
qualify as Grade No. 1. This notice was forthwith
transmitted by defendant to complainants. De-
fendant then sold the potatoes “ in the open market
in Detroit, and the loss on the sales were as fol-
lows:” On one car $711.95, on the other $543.89—
total $1,255.84. Notice to this effect was. given com-
plainants by defendant September 17th, 1919, and
defendant demanded said sum from complainants,
who refused payment thereof.

Shortly before the arrival of the potatoes in De-
troit, the market price of potatoes dropped ma-
terially. Immediately on receipt of defendant’s
notification that the potatoes had arrived in Detroit
and were not up to grade, complainants investigated
by telegraph and were informed that the potatoes
had not yet in fact arrived, and that defendant’s
Detroit customer was objecting because of delay
and misrouting—and were later informed that the
cars had arrived and the potatoes of perfect condi-
tion and grade.

All of the witnesses as to the loading and ship-
ping of the potatoes are residents of New Jersey.
Complainants’ affidavits set forth that the potatoes
shipped complied with the contract of sale, not only
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at the time of shipment, but also after their arrival
and resale in Detroit—one of the complainants’
affiants being a resident of New Jersey who hap-
pened to be in Detroit at that time.

Defendant, October 10th, caused a writ of foreign
attachment to be issued out of the Court of Com-
mon Pleas in Philadelphia, and there was attached
thereunder a debt of $2,100.00, due to complainants
from one Scott (a resident of New Jersey having
his place of business in Philadelphia), for pota-
toes which Scott had then just purchased from com-
plainants. Scott denies collusion with defendant.

No affidavit or proof of any kind of the alleged
cause of action was filed in the Philadelphia court
in the attachment suit. That court and all Philadel-
phia courts are congested and long delay will ensue
in the prosecution and trial of the attachment suit
in Philadelphia. Complainants are of undoubted
and ample financial responsibility. Immediately
after the attaching of the debt as aforesaid, defend-
ant notified complainants, demanding payment of
$1,273.84, plus costs of the attachment, and saying
that only upon that condition would the attachment
suit be discontinued. It does not appear that any
further steps have been taken by defendant, either
toward reducing his claim to judgment or toward
having the attached debt reduced to possession.

(It was contended by defendant on the argument
that complainants also had a business location in
Philadelphia. This point will be discussed later.)

No proof whatever is before this Court as to the
provisions of the Pennsylvania statutes relative to
attachment suits.

It has been established beyond question in this
court, (a) that a suit to enjoin proceedings in
another court (either of this State or of a foreign
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jurisdiction), where the prosecution of such pro-
ceedings is alleged to be contrary to equity and good
conscience, 1s cognizable in this court and within its
general jurisdiction as a court of equity; (b) that in
such a suit, this Court, if it have jurisdiction over
the person of the person prosecuting the other pro-
ceedings (whether that person be a resident or citi-
zen of New Jersey, or of a foreign State or coun-
try), has the power to enjoin him from further
prosecuting the same; and (c¢) that in a proper case,
it will exercise that power and grant the restraint
sought.
Bigelow vs. Old Dominion Copper Co., 74
N. J. Eq. 457 (at 473), 71 Atl. 153;
vonBernuth vs. vonBernuth, 76 N. J. Eq.
177 (at 184 and 181, et seq.), 73 Atl. 1049.

Both of these opinions contain quite exhaustive
reviews of the authorities. See also
Federal Trust Co. vs. Conklin, 87 N. J. Eq.
185 (at 187), 99 Atl. 109.

It is left, then, for this Court to determine in each
case of this nature which comes before it, whether
it 1s a proper case for the exercise of that power.

What are the principles which are to be consid-
ered in arriving at such determination in any given
case?

Chancellor Magie says, in Standard Roller Bear-
ing Co. vs. Crucible Steel Co., 71 N. J. Eq. 61 (at
62):

“The right of one claiming to be a creditor
to pursue his debtor in any court of competent
jurisdiction selected by him ought not to be
interfered with by an injunction, unless it is
made to appear clearly that the alleged cred-
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1itor is using the process of the courts in an in-
equitable and unconscionable manner.”

Chancellor Pitney, in Bigelow vs. Old Dominion,
Sc. Co., supra, at page 473, uses the following
language:

“But on general principles, equity will not
interfere with the right of any person to bring
an action for the redress of grievances—the
right preservative of all rights—except for
grave reasons, and on grounds of comity the
power of one State to interfere with a litigant
who 1s in due course pursuing his rights.and
remedies in the courts of another State ought
to be sparingly exercised. The courts of New
Jersey ought not to assume, directly or by in-
direction, any appellate jurisdiction over the
courts of Massachusetts, nor proceed in giving
judgment here upon the idea that the courts of
that commonwealth are in the least degree in-
competent or unwilling to do full and complete
justice in all cases that are fairly within their
jurisdiction.’9

In vonBernuth vs. vonBernuth, supra, Vice-
Chancellor Howell refers to Chancellor Pitney &
opinion in the Bigelow case above quoted, saying
that in that case

“ Chancellor Pitney declares that the power
of this Court to restrain persons within the
control of its process from prosecution of suits
in other States is clear, but holds that upon
grounds of comity it should be sparingly exer-
cised.’9

A cursory reading of the quoted portions of the
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opinions above cited, might give rise to the impres-
sion—-certainly counsel for defendant seems to have
had such impression—that more stringent require-
ments are to be met by complainant in a case of
this kind than in other cases where injunctive re-
lief is sought. I do not so understand the language
of these opinions (aside from the fact that in certain
cases questions of comity must needs be consid-
ered), nor do I think such interpretation warranted.

Omitting the question of comity, the authorities
cited simply declare that complainant must allege
and prove circumstances clearly entitling him as a
matter of equity, to the injunctive relief—circum-
stances clearly showing that the prosecution of the
proceedings in the other forum is or will be con-
trary to equity and good conscience. Otherwise, as
in any other case, his bill will be dismissed or the
relief denied, for want of equity. And, as in any
other case, injunctive relief will not be granted in
doubtful circumstances. In other wards, the Court
will not interfere with the prosecution of a suit in
another forum merely because the parties are resi-
dents or citizens of New Jersey and the case might
have been brought in this court, or in a court of this
State. No case for equitable relief is thereby made
out. Complainant must, as has been said, set up
circumstances clearly showing that equitable prin-
ciples require the granting of the restraint sought.

Turning now to the question of comity—I think
that the cases in which comity, as such, is actually
involved, will be found to be quite rare. In most of
the cases in which at first impression comity might
appear to be a factor, the contrary will be found to
be true, upon consideration. For instance, if com-
plainant’s bill show nothing more than a desire to
have the controversy tried in this court instead of

i)
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a foreign court, or an attempt to have this Court
review the judgment of a foreign court of com-
petent jurisdiction, or the like, the relief will be
denied, not upon grounds of comity, but because he
fails to make out an equitable case.

'So, too, in a case where this Court might hold that
the prosecution of the foreign action was fraudu-
lent or oppressive toward complainant, if defendant
were a resident of New Jersey, the opposite conclu-
sion might be reached if the defendant were a resi-
dent of the foreign State. The question of comity
will not be involved. Kempson vs. Kempson, 58 N.
J. Eq. 94, is illustrative of this. If the husband in
that case had been a bona fide resident of Dakota,
this Court would not have restrained his prosecu-
tion of the Dakota suit, because it could not have
found anything inequitable in his so doing.

Circumstances showing a case for equitable relief
obviously may fall under divers classes of equitable
jurisdiction—many of which are enumerated by
Chancellor Pitney in his opinion in the Bigelow
case. In the case sub judice it is contended that de-
fendant’s action is inequitable in that he oppresses
complainant by obtaining an unconscionable ad-
vantage in the foreign attachment suit, similar to the
situation in Standard Roller Bearing Co. uvs.
Crucible Steel Co. (supra), and that there is fur-
ther oppression in that he has brought the suit in
Pennsylvania to evade the policy of this State in
regard to attachment suits—following the doctrine
of Ma\rgarum vs. Moon, 63 N. J. Eq. 586, 53 Atl. 179.

Omitting for the present the question of the effect
of the business location in Philadelphia of defend-
ant or complainants—it clearly appears that com-
plainants have a bona fide defense to defendant’s
claim, which they are entitled to have tried out; that
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the witnesses are some in New Jersey and some in
Michigan, but none in Pennsylvania; that the result
of defendant’s attachment in Pennsylvaia is to tie
up for an indefinitely long period moneys of com-
plainants amounting to almost double the sum
claimed by defendant.

The actual result of defendant bringing the litiga-
tion in Pennsylvania is of course oppressive to
complainants, because it deprives them of the ability
to compel the attendance of the New dJersey wit-
nesses at the trial. The facts in this respect do not
make out as strong a case of injustice as in Standard
Roller Bearing Co. vs. Crucible Steel Co., where the
foreign attachments were three in number, in far
distant States, and each in a different State—and
bearing in mind that complainant had his place of
business in the place where he brought this suit.
It may be doubted if a case for equitable relief
would be established in this behalf unless it ap-
peared that defendant had the intent to oppress.
Not every hardship is an oppression.

The actual result of defendant’s suit being com-
menced by the attachment of the $2,100.00 debt due
to complainants is, of course, also a hardship to
complainants and an advantage to defendant_ but
would not of itself justify intervention by this
Court. In the present case, however, it was un-
necessary for defendant to proceed by attachment.
Complainants were residents of this State, as well
as defendant, and could have been served with the
ordinary process to compel appearance to respond
to defendant’s suit just as easily as by attachment
m Pennsylvania. Indeed, except for collusion by
the garnishee or chance knowledge by defendant, it
would scarcely be expected that defendant could
learn of a debt due complainants from a Philadel-
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phia citizen and attach the same, as readily or
speedily as he could serve complainants with sum-
mons in this 'State.

The writ of attachment is an extraordinary writ.
City Bank vs. Merrit, 13 N. J. L. 131, at 134; Leon-
ard vs. Stout, 36 N. J. L. 370, at 371. The classes of
cases for which it is intended are two—first, to
compel a non-resident or absconding debtor to ap-
pear and respond to suit; second, those cases where
defendant may be held to bail. 1 Comp. Stat. 132,
Sec. 1; 3 Comp. Stat. 4076, Sec. 84. It i1s not, of
course, contended that defendant’s alleged right of
action falls within the second class. In a case such
as that set up by defendant it is evident that the
established policy of this State is that a defendant
shall not be subjected to the hardships of this extra-
ordinary writ, except where the defendant is a non-
resident of this State, or being ordinarily a resi-
dent, absconds and becomes temporarily a non-
resident—in other words, unless the use of this writ
1s necessary to compel response to plaintiff’s de-
mand—and furthermore that even in a case of such
necessity, the writ shall not issue unless the dam-
ages claimed are liquidated (see Heckscher us.
Trotter, 48 N. J. L. 419; Wynant vs. Nautical
School, 27 N. J. L. J. 202), and sworn proof of the
existence of the debt, and the amount thereof, as
well as of debtor’s non-residence;, be first filed by
plaintiff. It is contrary to the policy of this State
to permit a plaintiff, except under the circumstances
and in the manner above mentioned, to obtain se-
curity for his claim, or to interfere with or encum-
ber defendant’s property or choses in action, prior
to plaintiff’s establishing his claim by judgment.

In the present case it appears that the writ was
issued without the filing of any affidavit or proof
of the facts required under the policy of this State.
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Furthermore, it appears that the writ would not
have been issuable under the policy of this State,
for the damages to which defendant would be en-
titled if the right of action be established, are not
liquidated but unliquidated.

It is true that defendant says his claim 1s for a
sum certain—$1,255.89—the alleged difference or
loss on the resale of the potatoes. The sale, how-
ever, was made, was to be performed, and was per-
formed, in this State, and the questions arising out
of that contract and its performance are therefore
to be decided under our Sales Act, 4 Comp. Stat.
4647. From a consideration of that statute it is
apparent that the defendant’s alleged right of action
(he not having rejected the shipment as not being
a delivery of the thing he purchased) is for breach
of the warranty of quality. Section 69, paragraphs
6 and 7 of the statute provides:

“MEASURES OF DAMAGES FOR
BREACH OF WARRANTY.— (6) The meas-
ure of damages for breach of warranty is the
loss directly and naturally resulting, in the or-
dinary course of events, from the breach of
warranty.

MEASURE OF DAMAGES FOR BREACH
OF WARRANTY OF QUALITY.—(7) 1In
the case of breach of warranty of quality, such
loss, in the absence of special circumstances
showing proximate damage of a greater
amount, 1s the difference between the value of
the goods at the time of delivery to the buyer
and the value they would have had if they had
answered to the warranty. (P. L. 1907, p. 338.) ”

Obviously, therefore, the sum, if any, which de-
fendant 1s entitled to recover from complainants is
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unliquidated, and is not, and will not be (except by
mere chance coincidence) the sum claimed by de-
fendant. For, while the value of grade 1 potatoes
might be definitely fixed and ascertainable, yet it is
impossible to see how the actual value of potatoes
defective in accordance with defendant’s claims,
could be ascertainable without the intervention of a
jury. It is not alleged even that the sale at Detroit
v/as for the highest and best price obtainable, and
if it were, the value at Detroit is not the value at
Hightstown at the time of delivery.

It is evident, therefore, that in bringing his at-
tachment suit defendant is, in fact, evading an
‘“established policy of the jurisdiction where the
parties are domiciled.”

Many of the cases seem to indicate that defend-
ant’s intent or purpose to harass and oppress or to
evade the established policy of the domicile, is a
requisite factor in the establishment of complain-
ants’ case.

Whether the intent, which will be presumed, of
the proximate and natural consequences of the acts
performed, is or is not sufficient, I am not called
upon to decide—for it is clear to me that the actual
intent to gain an unfair advantage by harassing and
oppressing the complainants, is shown in this case.

Defendant in his affidavit denies that he had any
such intent, but a little later says that he had the
writ of attachment issued on the advice of his at-
torney. That which defendant did through his
attorney, he none the less did himself. His attor-
ney’s intent is chargeable to him. There is no
affidavit by the attorney, arid no denial that the
attorney had such intent.

That the attorney did have such intent seems to
me undoubted. He knew the congestion of the
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Philadelphia courts, and the long delay that must
precede a trial there—he knew that the natural
place for the bringing of the suit was this State—
he knew the effect which the tying up of complain-
ants’ funds by attachment and the other features
attendant upon an attachment suit in Pennsylvania,
would tend to have toward forcing complainants to
pay or compromise the disputed claim. It is not
denied that he wrote complainants immediately
after the attachment, demanding payment of
$1,273.84 and costs, and saying that only upon such
payment would the attachment be discontinued.
To me this is most significant. Why should such a
letter have been written at all, especially by the
attorney? Defendant had attempted the collection
of the claim by correspondence, and by draft upon
complainants; complainants denied liability, under
circumstances indicating a bona fide defense, and
not a mere attempt to evade payment of an honest
debt—and litigation had become the necessary and
natural result in order to determine the issue. No
explanation of the commencing of such litigation
was required nor to be expected. It does not appear
that any attempt was made to serve complainants
with summons in Philadelphia, nor any request for
the acknowledgment of service, or entry of an ap-
pearance. Under these circumstances the letter
clearly indicates that it meant—and was intended
to be so understood—“ we have you foul. Pay our
demand or take the consequences.” It necessarily
follows that the intent or purpose of the acts which
resulted in giving the defendant the unfair ad-
vantage, was precisely the obtaining of such
advantage.

Remains to be considered the question of the loca-
tion of the places of business of the parties in Phila-
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delphia. If complainants were established in busi-
ness there it does not seem to me that they could
well complain that defendant was taking an unfair
advantage, or doing an inequitable act in bringing
suit against them there—any more than they could
if they were residents of Pennsylvania.

I do not mean to be understood as being of the
opinion that this Court would never entertain a bill
of this nature where the defendant in the foreign
suit was, or even where both parties to that suit
were, residents of the foreign State. Cases might
perhaps arise where this Court would exercise its
undoubted power (if it had acquired personal juris-
diction over the parties)—but it is obvious that such
cases would be rare indeed, if any.

The same considerations must prevail with al-
most, if not quite, equal force, where the defendant,
or both parties, in tlie foreign suit, have an estab-
lished place of business in the foreign State. Such
a person 1s a quasi-resident—a “ business resident,”
so to speak—of the foreign State, and ought not to
be heard to complain of being sued therein unless
other strong circumstances exist to make up a case
for equitable intervention.

In the instant case, it 1s set forth and not denied
that the sale to defendant and the sale to the gar-
nishee were made at Hightstown, N. J. Complain-
ants’ affidavits say squarely that complainants have
no place of business in Philadelphia, and that all
their business is done at Hightstown, N. J. This is
not met by the evasive or argumentative statements
in defendants’ affidavits that complainants “ carried
on business by the sale of potatoes through the
Philadelphia market,” and “1 knew that the said
complainants traded in the City of Philadelphia
just the same as I did.” Every single customer of
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complainants might be a resident of Philadelphia
without complainants having any place of business
in Philadelphia. Receiving orders by mail or tele-
phone from Philadelphia is by no means equivalent
to having a business establishment in that city.

I conclude, therefore, that complainants are en-
titled to the relief sought, andlwill advise an order
for temporary restraint. Complainants will not be
required at the present time to give security—the
situation which may be developed upon final hear-
ing may or may not lead to a different conclusion at
that time. The issues involved in the main contro-
versy between the parties are obviously cognizable
at law and not in equity. The order will provide
that complainants shall co-operate with defendant
in the institution and prosecution, with all reason-
able dispatch, of an action in a court of competent
jurisdiction of this State, if defendant shall so
elect to proceed before final hearing herein, and
that upon failure in that behalf by complainants,
application may be made for the discharge of the
restraint.
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ORDER.
(Filed March 15th, 1920)

IN CHANCERY OF NEW JERSEY.

Between N\
Frank Grover and Clar- '
ence Grover, Partners, ]
Trading as Grover f On Bill, &.
Brothers, , Order.
Complainants, (
and '
Edward S. W ood ward .
Defendant. |/

An order to show cause having been heretofore
allowed in the above entitled cause requiring the
defendant, Edward S. Woodward, to show cause why
an injunction should not issue in accordance with
the prayer of the bill of complaint, and it coming
on to be argued by Aaron V. Dawes, of counsel with
the complainants, and Patrick H. Harding, for the
defendant, Edward S. Woodward, upon the bill and
the affidavits submitted by the complainants and the
defendant; and it appearing to the Chancellor that
the complainants are entitled to an injunction pend-
ing the litigation:

It Is Hereby, on this thirteenth day of March,
nineteen hundred and twenty, Ordered that the de-
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fendant, Edward S. Woodward, do absolutely desist
and refrain from prosecuting his writ of attach-
ment issued out of the Court of Common Pleas No.
2 of the County of Philadelphia, in the State of
Pennsylvania, against the complainants, Frank
Grover and Clarence Grover, and from taking any
further proceedings therein until this Court shall
make other order to the contrary.

And it is further ordered that in the event that
the said defendant, Edward S. Woodward, elects to
have the matters in controversy determined in an
action at law in a court of competent jurisdiction of
this State, before a final hearing of this cause, it
shall be the duty of said complainants to co-operate
with the defendant in having the issues involved in
the main controversy set forth in the bill of com-
plaint determined in the courts of this State in an
action at law.

And 1t 1s further ordered that the defendant, Ed-
ward S. Woodward, have leave, if he elects to pro-
ceed in an action at law, to apply to this Court for
such relief as may be necessary to have the issues
tried with all convenient dispatch at law.

E. R. Walker,
Q.
Respectfully advised,
Malcolm G. Buchanan,
V. C.
A true copy.
Jesse R. Sal mon,
Cleric.

ja
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NOTICE OF APPEAL.

(Filed April 2, 1920)

IN CHANCERY OF NEW JERSEY.

Between
Frank Grover and Clar-
ence Grove r, Partners,
Trading as Grover

Brothers,
Complainants,
and
Edward S. Woodwar d,
Defendant.

20

On Bill, &c.
Notice of Appeal.

The defendant hereby appeals from the interlocu-
tory decree and every part thereof made in this
court, in the above stated cause, as enjoins the de-
fendant, Edward S. Woodward, from prosecuting
his writ of attachment issued out of the Court of
Common Pleas No. 2, Philadelphia, Pennsylvania,
against the complainants, and from taking further

oq proceedings thereon, to the Court of Errors and

Appeals, in the last resort in all causes.

March 15, 1920.

Dated

Patrick H. Harding,
Solicitor \avd of Counsel
witU Defendant.
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I conceive there is good cause for appeal in the
above stated cause.

Patrick H. Harding,
Of Counsel with Defendant.

[endorsement]

Service of the within acknowledged this AN
day of March, A. D. 1920.
A. Y. Dawes,

Solri for Complt.

20

30



44 Petition of Appeal

PETITION OF APPEAL.
(Filed April 8, 1920)

NEW JERSEY COURT OF ERRORS AND

APPEALS.
10
Betwee
Edward S. W<
and
Frank Grover Petition of Appeal.

ence Grove r, Partners,

Trading as Grover

Brothers,
20 Respondent.

To the Honorable, the Court of Errors and Appeals,
in the Last Resort in all Causes:

The petition of Edward S. Woodward, the appel-
lant in the above stated cause, respectfully shows
that your petitioner finds himself aggrieved by an

1Q order made in the Court of Chancery, by his Honor,
Edwin Robert Walker, Chancellor of the State of
New Jersey, bearing date the thirteenth day of
March nineteen hundred and twenty, wherein said
Frank Grover and Clarence Grover, partners, trad-
ing as Grover Brothers, were complainants and the
saild Edward S. Woodward was defendant, in this
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respect, to wit, that said order adjudges that the
defendant, Edward S. Woodward, do absolutely de-
sist and refrain from prosecuting his writ of attach-
ment issued out of the Court of Common Pleas No.
2 of the County of Philadelphia, in the State of
Pennsylvania, against the complainants, Frank
Grover and Clarence Grover, partners, trading ,as
Grover Brothers, and from taking any further pro-
ceedings therein until this Court shall make other
order to the contrary.

And your petitioner humbly appeals from that
part of the order of the Chancellor, which orders, as
aforesaid, upon the ground that the same is erro-
neous for that said Edward S. Woodward, defend-
ant, should be permitted to prosecute said writ of
attachment by reason of the fact that he has been
guilty of no unconscionable or inequitable conduct,
as 1s alleged in complainant’s bill.

Your petitioner therefore prays that the said
order of the said Chancellor may be in the particu-
lars aforesaid set aside and for nothing holden, ard
that your petitioner may have such relief as to this
Honorable Court shall seem meet in the premises.

Patrick H. Harding,
Solicitor of Appellant and
of Counsel with Appel-
lant.

«U
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ANSWER TO PETITION OF APPEAL.
(Filed May 26, 1920)

NEW JERSEY COURT OF ERRORS AND

APPEALS.
10
Between
Frank Grover and Clar- \
ence OS. Grove r, Part-
ners, Trading as Grover I
Brothers, I On Bill, &c.
Complainants- ) Answer to Petition
Respondents, f of Appeal.
20 and \

Edward S. W oodwar d, i
Defendant-Appellant. '

The answer of Frank Grover and Clarence S.
Grover, the above-named respondents, to the petition
of appeal of the above-named appellant.

These respondents say and admit that an order
was, on the 13th day of March, 1920, made and en-
tered into in the Court of Chancery of New Jersey
in the cause for that purpose mentioned in the said
petition, as is therein stated, but as to the substance
and form thereof these respondents pray to refer
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thereto when the same shall he produced. And these
respondents are advised and believed that the said
order is agreeable to equity, and they pray that the
same may be affirmed, with costs to be adjudged to
these respondents.

A. V. Dawes,
Solicitor for and of Counsel
with Complainants-Re-

spondents.
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NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

Frank Grover and Clarence S. Grover, Partners,
Trading as Grover Bros.,
Complainants-Respondents,

and

Edward S. W oo dward ’
Défendant-Appellant.

BRIEF OF APPELLANT.

The bill in this cause was filed in the Court of
Chancery by complainants to restrain defendant
from prosecuting an action at law in the Common
Pleas Court of Philadelphia, Pa. After hearing on
bill and answering affidavits, the Court of Chancery
made an order enjoining the prosecution of said
suit.

The suit was one in attachment, brought by de-
fendant against complainants for a sum lost by
defendant by reason of the shipment of some pota-
toes by complainants to defendant’s customer at
Detroit, Michigan, in a damaged condition.

When the Writ was issued in Philadelphia, both

complainants and defendant were residents of New
Jersey.
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The claim in the bill is that defendant, being with-
out remedy by attachment in New Jersey, the action
brought in Philadelphia, Pennsylvania, is vexatious,
oppressive, unconscionable and inequitable.

The attachment suit was the primary action
brought regarding the claim. No other action at
law or in equity was brought in the courts of either
this State or Pennsylvania, except the attachment
suit and the equity suit brought by complainants
to restrain defendant from prosecuting the attach-
ment suit.

In the bill and affidavits attached thereto, no claim
1s made by complainants that substantial justice
could not have been secured in the courts of Penn-
sylvania, nor was any claim made that defendant
had brought said attachment suit from any wrong-

--------- —fnl nr iDiprnpp**AiW->nr for the purpose of de-
priving complainants of any statutory right they
might be entitled to under the laws of the State of
New dJersey; nor did the bill allege that the defend-
ant had been guilty of any fraud in bringing said
action in attachment.

There is no doubt but what a court of equity has
jurisdiction in a proper cause to restrain a person
within the jurisdiction from prosecuting an action
in a foreign tribunal.

Our Courts, however, have held that the writ of in-
junction in such cases should be sparingly exercised,
and should not be issued except where the grievance
1s clear and that the object of the action at law is
to produce some inequitable, unconscionable or un-
fair advantage.

The mere fact, that a suitor may have a right of
action different in the jurisdiction where tbe action
is brought, from that of the jurisdiction where he
resides, is no reason why the action should be re-
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strained. It certainly could not be urged that the
suitor’s conduct in bringing such action is uncon-
scionable, inequitable or unfair.

If the complainants in this case were entitled to
any statutory exemption in the State of New Jersey,
and the action brought in the State of Pennsylvania
would have deprived them of that right, then it
might be truly said that such action brought in
Pennsylvania would be inequitable and unconscion-
able. Complainants assume that defendant’s con-
duct in bringing the attachment suit in Pennsyl-
vania was unconscionable and inequitable and un-
fair, because both complainants and defendant hap-
pened to be residents of New Jersey. There is no
denial that both complainants and defendant car-
ried on business in the potato market in Philadel-
phia. The defendant, Woodward’s place of business
being established in that city, while Grover Bros.,
whose farm is in Mercer County, did a large volume
of their business through the Philadelphia market.

Woodward, in his affidavit, said that the action in
attachment was brought at his instance by his Phila-
delphia attorney and that all his legal business was
attended to by his attorney in that city, so that the
attachment suit was no different from that of other
legal matters pertaining to his business affairs.

Carry the logic of complainants to the limit, and
it simply means that business men who reside in
New Jersey, and who have their places of business in
Philadelphia, would be obliged to bring all actions of
a legal nature concerning their business in the courts
of New Jersey, if the parties to the suit in each in-
stance happened to be residents of New Jersey.

This would be equally as true of business men who
lived in Jersey City or the Oranges, and whose
places of business happened to be in New York City.
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There is an intimation in the affidavits of coni'
plainants that the Courts and juries in Philadelphia
would not he competent to pass on the quality of
potatoes.: In view of. the volume of litigation in a
large city of that kind, where cases involving every-
thing under the sun are tried, it can hardly be con-
sidered seriously that a suit involving an amount
claimed due for damage to potatoes would so upset
those tribunals that they would be obliged to send
the case to another jurisdiction.

The affidavits also indicate that it would be incon-
venient;to complainants to have the, case tried in
Philadelphia. The, answer to this is that the deci-
sions are absolutely harmonious, that mere incon-
venience, to a litigant is no ground for equitable in-
terference with an action at law. There are some
bald statements in the bill, not supported by any-
thing -in the affidavits that the action in*Philadel-
phia was brought,in the Court of Common Pleas No.
2 of Philadelphia, without any affidavit or other
proof of breach of contract, debt or other obliga*
tion. No Court would seriously consider such a
naked statement as having weight of evidence
proper to find a foreign tribunal guilty of permit-
ting. the issuance of its process without proper proof
therefor.

One of the leading cases of this State on the ques-
tion involved is that of the Standard Ball Bearing
Co. vs. Crucible Steel Co., 71 N. J. Eq. 61; 63 Atl.
page 546. In this case Chancellor Magee said:
“ The right of one claiming to be a creditor to pursue
his debtor in any court of competent jurisdiction
selected by him, ought not to be interfered with by
injunction, unless it is made to appear clearly that
the alleged debtor or creditor is using the process of
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the courts In an 1nequitable and unconscionable
manner;

This doctrine was further enunciated by Chan-
cell0l, Pitney in the case of Bigelow vs. Old Domin-
ton Copper Go., 74 N. J. Eq. 457; 71 Atl. 153.

In the case of Federal Trust Co. vs. Conklin, 99
Atl. 109; complainant, a trust company, of Newark,
filed its bill against defendant, a resident of Pater-
son, to enjoin defendant, as assignee of one Conti,
from prosecuting a suit in attachment in the State of
New York. Vice-Chancellor Foster in dismissing the
bill quoted the: Standard Roller Bearing case and
the case of Title Guarantee SrTrust Co. vs. Trenton
Potteries Co., 56 N. J. Eq<441; and the. Old Dominion
Copper Co. case, and.concluded with “ Under the cir-
cumstances of the case, there is nothing to show that
defendant was acting unconscionable in prosecuting
the attachment proceedings in New York, or that the
complainant could not have full benefit of any
defense in such proceedings.”’

The case 1s almost identical with that at bar, ex-
cept that the defendant, Conklin, was an assignee
instead of the person, primarily liable under the
agreement made between the Federal Trust Co. and
Conti.

The learned Vice-Chancellor who decided the case
at bar refers in his conclusions to the case of
Kempson vs. Kempson, 58 N. J. Eq. 94, and Mar-
garum vs. Moon, 63 N. J. Eq. 586, 53 Atl. 179, but
these cases have little, if any, bearing on the issue
involved here. The Kempson case; from the evi-
dence adduced, was a pure case of fraud attempted
to be perpetrated by the husband on the wife by
endeavoring to secure a divorce in the State of
Dakota by establishng there a residence which was
not in good faith;



6 Brief of Appellant

The Margarum case was one wherein the defend-
ant, Moon, by an assignment of a claim he had
against Margarum, attempted to prosecute that
claim through his attorney or assignee in the courts
of West Virginia, by attaching the wages of Mar-
garum in that State. The evident purpose of the
attachment suit in this case was to deprive complain-
ant of a statutory exemption he was entitled to in
this State. The injunction, however, was refused not
on the ground that the Court would not issue its writ
in such case, hut simply because it felt that the writ
would be powerless inasmuch as the claim was under
the control of a person in West Virginia and not
under control of the defendant in the Chancery
proceeding.

The case is easily distinguishable from the case at
bar, for the reason that complainants, in the case at
bar, are deprived of no statutory or common law
right that they might be entitled to in the State of
New Jersey. Every defense open to them could be
made against the action brought in the Common
Pleas Court of Pennsylvania. The mere fact that de-
fendant prosecuted the suit in attachment, rather
than an action for breach of contract by service of
summons in the City of Philadelphia on complain-
ants in the Chancely proceeding, shows that the
remedy sought was one of procedure rather than of
substance.

There is no doubt but what defendant dould have
sued complainants by service of summons in the
City of Philadelphia for breach of the contract.
The mere fact that he pursued the other method de-
prived complainants of no defense or equity that
they would be entitled to in the other form of action.

While the learned Vice-Chancellor in his conclu-
sions intimates that the relief in Chancery in such
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matters as that at bar is on the ground of equity,
rather than that of comity, the cases above stated
indicate that comity must be considered as well as
equity and that Courts of this State should not in-
terfere with actions brought in foreign tribunals
unless the equity is so plain as to convince the Court
that complainants are deprived of some substantial
legal right they would be entitled to under the laws
of this State. 'See Von Bernuth vs. Von Bernuth
7 N. J. Eq. 177.

It 1s respectfully submitted in this case that no
inequitable conduct has been shown by complainants
against defendant; that defendant has taken no un-
fair advantage; that any or all defenses that com-
plainants might have to an action at law in this State
against him can be just as easily availed of in the
action brought in the foreign jurisdiction; that the
jurisdiction of the Courts of Pennsylvania, having
first attached in this matter, are entitled by comity
and by equity to render final decision in the cause
between complainants and defendant, and that under
the law and facts in this case the decree of the Court
of Chancery should be reversed.

Respectfully submitted,

Patrick H. Hardikg,
Counsel for Appellant.
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