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Notice of Appeal.

NOTICE OF APPEAL.
Filed March 22, 1927.

To Messrs. Feinberg & Feinberg, attorneys of
plaintiff :

TaxE ~NoticE that the defendant Abram Malayf-
sky appeals to the New Jersey Supreme Court
from the whole of the judgment entered in this
cause against him on the twenty-fifth day of
February, 1927.

_ HOBART & MINARD,
Attorneys of Defendant Abram Malayfsky.

Service of the within notice of appeal is here-
by acknowledged this 18th day of March, 1927.

FEINBERG & FEINBERG,
Attorneys for Plaintiff.
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Grounds of Appeal.

GROUNDS OF APPEAL,
Filed April 19, 1927.

The appellant, Abram Malayfsky, states the
following grounds of appeal:

1. The trial court erroneously refused to
grant the motion for a mistrial made on behalf
of the defandant, Abram Malayfsky, when the
attorney for the plaintiff in his opening, referring
to said defendant, said: ‘“We will show that
the driver of this car (referring to said defend-
ant) had no driver’s license.’’

2. The trial court erroneously permitted the
defendant, Jacob Ackenbout, when called as a
witness on behalf of the plaintiff, to testify as
to a self-serving declaration by said witness and
as to the conduct of the defendant, Abram Ma-
layfsky, and as to alleged admissions made by

him shortly after the accident, to wit, in answer
to the question, ‘‘Did you see Mr. Malayfsky?’’
the Court permitted the following answer to
stand :

““‘I walked over to his car and said, ¢ Where
in H. are you going, to a fire?’ I says, ‘Let’s
see your driver’s license.” He put up his
hands like that. (Witness threw both hands
up in the air in front of him),’’

and in answer to the question:

‘““When you asked about the driver’s li-
cense what was said; what did he say?”’

permitted the following answer to stand:
‘“‘He said he ain’t got any.’’

3. The trial court erroneously charged the
jury as follows:

““There are two defendants and there are
two rules of law which apply to one of the

Grounds of Appeal.

defendants. The rule I will lay down to you
may apply to them both, and it will apply

to both of the defendants,
@ acob Ackenbout and Abram Malayfsky

providing you find that as a matter of fact
Abram Malayfsky invited this old lady, the
plaintiff, to go riding with him. If he in-
vited her to come rldmo‘ in his car, then he
owed to her the duty of using all reasonable
care to protect her from harm or injury,
and if he failed to use such ordinary and
reasonable care, and if that failure to do so
resulted in injury to her then, in that case,
he would be liable to her, if these facts have
been established to your satisfaction.

““If, on the other hand, Abram Malayfsky
merely took the plaintiff, this old lady, rid-
ing because she asked him to do so—to take
her to her cousin’s or uncle’s, or some other
relative, or to take her riding, then, if you
believe that is the fact, that she asked him
and that is why she was riding in his car,
then he only owed to her the duty of not
wantonly and wilfully injuring her. * *
So you, in considering this case, will con-
sider that rule as applylnﬂ to Malayfsky, and
I so charge.

““As to Malayfsky there are two rules
that will apply to him as to damage, depend-
ing on whether he asked her or whether she
asked to go with him.”’

4. The trial court erroneously refused to
charge the following request to charge which
was submitted on behalf of the defendant, Abram
Malayfsky:

¢2. Unless you find that the defendant,
Malayfsky, was guilty of negligence in the
manner charged in the complaint, you must
find for the defendant, Abraham Malayfsky.’’

5. The trial court erroneously refused to
charge the following request to charge which was




Grounds of Appeal.

submitted on behalf of the defendant, Abram
Malayfsky :

““3. If you find that the defendant, Ma-
layfsky, was negligent, but that his negli-
gence was not the proximate cause of the
accident, then you must find for the defend-
ant, Abraham Malayfsky. To permit a re-
covery by the plaintiff against the defendant,
Malayfsky, it is not only necessary that you
find that Malayfsky was negligent, but you
must also find that such negligence was the
proximate cause of the accident.’’

6. The trial court erroneously refused to
charge the following request to charge which was
submitted on behalf of the defendant, Abram
Malayfsky:

‘“4. Unless you find that the defendant,
Abraham Malayfsky, invited Mrs. Levine to

ride with him, your verdict must be for the
defendant, Abraham Malayfsky.”’

Lerd

(. The trial court erroneously refused to
charge the following request to charge which was

submitted on behalf of the defendant, Abram Ma-
layfsky:

“5. If you find that the defendant, Ma-"

layfsky, did not invite Mrs. Levine, the
plaintiff, to ride with him, but that she asked
him to take her for a ride or to let her
ride with him, then I charge you your ver-

dict must be for the defendant, Abraham Ma-
layfsky.”’

HOBART & MINARD,

Attorneys for Defendant-Appellant,
Abraham Malayfsky.

Complaint.

COMPLAINT.
Served February 7, 1925.

Hudson County Court of Common Pleas

Plaintiff, residing in the City of Bayonne,
County of Hudson and State of New Jersey,
says that:

FIRST COUNT.

1. On November 16th, 1924, defendant, Jacob
Ackenbout, was operating an automobile along
the public highway known as the Paterson
Plankroad, in the City of Jersey City, County of
Hudson and State of New Jersey, in a northerly
direction.

2. On that day, plaintiff was a passenger in
another automobile operated by the other de-
fendant, Abram Malayfsky, on a public high-
way known as Hague street, at the corner of
Central avenue, in the City of Jersey City,
aforesaid, which said automobile was then mov-
ing in a westerly direction.

3. On that day, the defendant, Jacob Acken-
bout, while operating said automobile, as afore-
said, negligently and carelessly ran into and
against the automobile in which the plaintiff was
riding.

4. The negligence of the said defendant,
Jacob Ackenbout, consisted in this: that he op-
erated the said automobile at an excessive rate
of speed; that he operated the said automobile
on the wrong side of the street; that he was so
careless and reckless in the operation of said
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Complaint.

automobile, that he lost control thereof, and he
had no regard for the safety of others using the
said highway.

9. By means of which premises, the said auto-
mobile in which. plaintiff was riding was hit
with such force, as to throw the plaintiff violent-
ly to the ground, and as a result thereof, plain-
tiff became and was sick, sore, lame and disabled,
and so remained and continued for a long space
of time, to wit, from thence hitherto and in-
definitely in the [uture, and she was so severely
injured in and about her head, face and mouth,
and was precipitated to the ground with such
force that she was rendered unconscious and re-
moved to the North Hudson Hospital, where she
remained for a long space of time, and she has
been seriously and permanently affected in her
hearing, sustained a concussion of the brain, and
she has been disfigured for life and she has been
otherwise severely and permanently injured and
her nervous system has been shattered, so that
she has suffered and in the future will suffer
great pain and she has been and in the future
will be obliged to expend divers sums of money
in and about attempting to effect a cure for her
said injuries.

SIECOND COUNT.

1. All the paragraphs of the first count are
- herein repeated and made part of this count.

2. While the plaintiff was riding in the auto-
mobile of the defendant, Abram Malayfsky,
along the highway as aforesaid, the said defend-
ant, Abram Malayfsky, negligently operated the.
sald automobile along the said Hague street so
40 2s to cause his said automobile to come into con-

Complaint.

tact with the automobile being driven by the de-
fendant, Jacob Ackenbout, along the public high-
way known as Paterson Plankroad.

3. By means of which premises, the said
automobile in which plaintiff was riding was hit
with such force, as to throw the plaintiff violent-
ly to the ground, and as a result thereof, plain-
tiff became and was sick, sore, lame and dis-
abled, and so remained and continued for a long
space of time, to wit, from thence hitherto and
indefinitely in the future, and she was so severe-
ly injured in and about her head, face and mouth, .
and was precipitated to the ground with such
force that she was rendered unconscious and re-
moved to the North Hudson Hospital, where she
remained for a long space of time, and she has
been seriously and permanently affected in her
hearing, sustained a concussion of the brain, and
she has been disfigured for life and she has been
otherwise severely and permanently injured and
her nervous system has been shattered, so that
she has suffered and in the future will suffer
great pain and she has been and in the future
will be obliged to expend divers sums of money
in and about attempting to effect a cure for her

- said injuries.

Plaintiff demands as damages on either the
first or second count or both counts, the sum of
$15,000.00.

FIKINBERG & FEINBERG,
Attorneys of Plaintiff.
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Answer of Defendant Jacob Ackenbout.

ANSWER OF DEFENDANT
JACOB ACKENBOUT.

Filed February 24, 1925,

The defendant, Jacob Ackenbout, says:

1. That he admits the allegations and faects
set forth and contained in paragraph 1 of the
First Count of the complaint filed herein,

2. He has no knowledge of the allegations
and facts set forth and contained in paragraph
2 of the said count of said complaint except that
an automobile operated by Abram Malayfsky

was operated along Hague street in g westerly
direction.

3. He denies the allegations and facts set

forth and contained in paragraphs 3, 4 and 5 of
sald count of said complaint.

ANSWER TO SECOND COUNT.

1. The defendant repeats the answers to the
allegations of the first count.

2. He admits the allegations and facts set

forth and contained in paragraph 2 of the second
count of said complaint.

8. He denies the allegations and facts set
forth and contained in paragraph 3 of said count
of said complaint.

DEFENSES.

1. That the happening of the alleged accident
set forth in the complaint filed herein was caused
solely by the negligence of Abram Malayfsky
in that he drove his automobile in a westerly
direction along Hague street in the City of

9
Answer of Defendant Jacob Ackenbout.

Jersey City, at or near the intersection of the
Paterson Plank Road in said city, at an exces-
sive and unlawful rate of speed without giving
any signal or warning of the approach thereof
and s0 carelessly and negligently drove and op-
erated said automobile that he turned suddenly
into Paterson Plank Road at a sharp turn, negli-
gently and carelessly crossing directly in the
path of the automobile operated by J acob. Acken-
bout, the said Malayfsky operating his said auto-
mobile at the time of said collision on the lef.t-
hand side of the highway, and although the said
Jacob Ackenbout was operating an automobile
at the same time along the Paterson Plank Road
in a careful and prudent manner and at a lawful
rate of speed, his said automobile was struck by
the defendant, Malayfsky, with great force and
violence.

2. The defendant repeats the allegations and
facts set forth in paragraph 1 of the defenses
herein and says that the plaintiff, at the time of
the happening of the said accident, was guilty of
contributory negligence.

AUTENREITH & GANNON,
Attorneys for Defendant, Jacob Ackenbout.




10
Reply to Answer of Ackenbout.

REPLY TO ANSWER OF ACKENBOUT.
Filed February 27, 1925.

Plaintiff, replying to answer of defendant,
Jacob Ackenbout says:

1. Plaintiff joins issue with the defendant,
Jacob Ackenbout, in his answer to the first
count.

2. Plaintiff joins issue with the defendant,
Jacob Ackenbout, in his answer to the second
count.

3. Plaintiff denies the allegations of the de-
fendant, Jacob Ackenbout, as set up in the sep-
arate defenses of said answer.

FEINBERG & FEINBERG,
Attorneys of Plaintiff.

11
Answer of Defendant Abraham Malayfsky.

ANSWER OF DEFENDANT
ABRAHAM MALAYFSKY.

Filed May 28, 1925.

Defendant, Abraham Malayfsky, residing at
213 Monroe street, Hoboken, New Jersey, for
answer to plaintiff’s complaint, says that:

1. As to the allegations contained in para-
graphs one, two, three, four and five, first count,
and paragraph one, second count, he has no
knowledge or information thereof sufficient to
form a belief, except that he admits that plain-
tiff was an occupant of his car at the time the
accident occurred.

2. He denies each and every allegation con-
tained in paragraph two, second count,

3. As to the allegations contained in para-
graph three, second count, he has no knowledge

or information thereof sufficient to form a be-
lief.

FIRST DEFENSE,

He avers that the accident was caused through
the sole mnegligence of the defendant, Jacob
Ackenbout; and that said Jacob Ackenbout was
negligent in this, that:

(a) He operated the automobile at an un-
lawful and dangerous rate of speed;

(b) He operated the said automobile in such

a negligent and careless manner as to lose con-
trol thereof;

(c¢) He operated the automobile in such a man-
ner as to disregard the rights of others upon the
highway;
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Answer of Defendant Abraham Malayfsky.

(d) The defendant, Jacob Ackenbout, negli-
gently and carelessly ran into the defendant,
Abraham Malayfsky’s automobile, when by the
exercise of reasonable care and skill he could
have prevented the collision;

(e) The defendant, Jacob Ackenbout, drove
his automobile on the wrong side of the road and

into .the automobile of the defendant, Abraham
Malayfsky.

SECOND DEFENSE.

He avers that the plaintiff was guilty of con-
tributory negligence in that she failed to make
the necessary observations for her own safety,
or, if she did make such observations, failed to
communicate the results of same to the defend-
ant, Abraham Malayfsky, so as to warn him of
the impending danger in time to avoid the aceci-
dent.

THIRD DEFENSE.

He states that plaintiff and defendant, Abra-
ham Malayfsky, were engaged in a joint enter-
prise at the time this accident occurred, so that
the negligence of said defendant, if any, is at-
- tributable to plaintiff, so as to bar her right to
recover against him.

FOURTH DEFENSE.

He avers that plaintiff was a mere licensee to

whom he owed only the duty to refrain from
inflicting wanton or willful harm.

FIFTH DEFENSE.

He denies that he was guilty of the negligende
charged against him in said complaint.

13
Reply to Answer of Malayfsky.

SIXTH DEFENSE.

- He denies that he was guilty of any negligence
whatsoever.

| , HOBART & MINARD,
Attorneys of Defendant, Abraham Malayfsky.

‘We consent to the filing of the within answer
as of time.

FEINBERG & FEINBERG,
Attorneys of Plaintiff.

REPLY TO ANSWER OF MALAYFSKY.
Filed May 29, 1925.

Plaintiff replying to answer of the defendant,
Abraham Malayfsky, says that:

1. She joins issue on the allegations of the
defendant’s answer.

2. She denies the allegations contained in the
first, second, third, fourth, fifth and sixth de-
fenses of said answer.

FEINBERG & FEINBERG,
Attorneys of Plaintiff.

10




20

Rule for Judgment.
RULE FOR JUDGMENT.

This action was tried before Judge Harry K.

- Newman with a jury at the Hudson County Court

of Common Pleas on February 24, 1927.

The cause having been heard and submitted
to the jury they returned their verdict as fol-
lows: They find in favor of the plaintiff, Rose
Levine, and against the defendants, Jacob Acken-

bout and Abram Malayfsky, and said Rose Le-

vine’s damages are assessed at the sum of Three
thousand dollars ($3,000).
Whereupon it is ordered that judgment final

be entered against the defendants, Jacob Acken-

bout and Abram Malayfsky, and in favor of the
plaintiff, Rose Levine, for the sum of Three
thousand dollars ($3,000) with costs to be taxed.

HARRY E. NEWMAN,
Judge.

FrinBere & FEINBERG,
Attorneys for Plaintiff.

~ Rule actually entered Feb. 25, 1927.

Judgment.

JUDGMENT.

Judgment entered February 25, 1927.

$3,000.00
(SO et o s e S Il 66.46
3,066.46

Feinberg & Feinberg, attorneys.

Judgment on verdict in the above entitled
cause was entered in this Court on the twenty-
fifth day of February in the year of our Lord:
one thousand nine hundred and twenty-seven in.
favor of the plaintiff, Rose Levine, and against
the defendant, Jacob Ackenbout and Abram
Malayfsky, in a plea of action at law for the
sum of Three thousand dollars, damages, and
Sixty-six dollars and forty-six cents, cost of
suit.

Judgment entered and signed this 25th day of
February, 1927.

" HARRY E. NEWMAN,
Judge.




ORDER.
Filed March 14, 1927.

On due application of the defendant, Abram
Malayfsky:

It is' on the 14th day of March, 1927, oRDERED
that the time within which said defendant, Abram
Malayfsky, may file such recognizance as by law

is required be extended to March 16, 1927;

And it is further ordered that on the filing of
sald recognizance the issuing of execution as
against the said defendant, Abram Malayfsky,
be and the same hereby is stayed.

HARRY E. NEWMAN,
Judge.

Opening.

HUDSON COUNTY COURT OF COMMON
PLEAS.

Rose LEvINE,
Plaantaff,

VS.

JacoB AckeENBoUT and ABRAM
MALAYFSKY,
Defendants.

Before: Hon. Harry K. Newman, Judge, and a
jury.

Jersey City, N. J., February 18, 1927.

Appearances:
- Feinberg & Feinberg, Esqs. (by Mr. J. Fein-
berg), for the plaintiff.

Autenreith, Gannon & Wortendyke, Esqs. (by
Mr. Wortendyke), for defendant Ackenbout.

Hobart & Minard, Esqs. (by Mr. Dorgeval),
for defendant Malayfsky.

A jury was impanelled and sworn.

Mr. Feinberg during his opening said:
We will show that the driver of this car had
no driver’s license.

Mr. Dorgeval: I ask for a mistrial because of
that reference to a driver’s license.

Mr. Wortendyke: In answer to that I am con-
strained to take the position of being opposed to
that on the ground that it is not material.

Mr. Feinberg: I certainly oppose that mo-
tion, because I think that we can prove to the
Court and jury that there was a violation of the
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Rose Levine, for Plaintiff, direct.
traffic act, and the jury should take these facts

into consideration as to whether there was negli-
gence. If we can prove that there was no license,

we shall prove that this driver was not fit to

operate a car. That is for the jury’s determina-
tion.

Mr. Dorgeval: In the first place, this is argu-
ment, and it is highly improper to refer to that.
His reference to that is not admissible and is
highly improper. If there was a violation of the
traffic act of course it is proper to refer to that.

The Court: I agree with you. I will deny
your motion for a mistrial.

Mr. Dorgeval: 1T ask for an exception.
ROSE LEVINE, the plaintiff, sworn.

(The testimony of this witness was taken
through the Jewish interpreter.)

Mr. Feinberg: It is conceded that she is the
woman who was injured—that she is the plain-
tiff in this case.

Mr. Wortendyke: Yes.
Direct examination by Mr. Feinberg.

Q On November 16, 1924, were you riding in
Mr. Malayfsky’s automobile? Just answer yes or
no? A Yes, sir.

Q@ Who asked you to go in the automobile?
A Malayfsky asked me to go with him. '

Q Did he tell you where he was going? A
No, only for a ride.

Q@ He asked you to go for a ride, that is what
he said, go for a ride? A (The interpreter):

40 She said that.
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Rose Levine, for Plaintiff, direct.

Mr. Dorgeval: (I object to that. That is
leading.

@ Where did you go? A In the street.
Q Was the car that you were riding in in
an accident that day? A Yes, sir, sure.

Q Where were you sitting in the automobile?
A 1In the back.

Q Who was sitting in the front with Mr. Ma-
layfsky? A Mr. Malayfsky and some girls. '

Mr. Feinberg: Mr. Interpreter, she didn’t
say ‘‘some girls.”’
The Interpreter: Girls.

Q Whose girls? A Malayfsky’s.
Q About the time that the accident happened
what was Malayfsky doing? A I don’t know.

Q Who was driving the car? A Malayfsky.
Q Was he talking to his daughter?

Mr. Dorgeval: I object to that. Mr. Fein-
berg knows better than that.

The Court: It is leading.

Q What was he doing in the car besides driv-
ing, if anything? A He was driving.

To the Interpreter: Can you ask that in
Jewish? |

Mr. Dorgeval: I object. The first answer
was not satisfactory and he is trying to im-
prove on it.

Q‘ Was anybody in the automobile talking?
A lhe givll n
Q To whom? A To the father.
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Rose Levine, for Plaintiff, direct.

Q Did the father do anything when she
talked to him? A Sure.

Q What did the father do, the man driving
the car, when the daughter talked to him? A
He was riding.

Mr. Interpreter, when you interrupted, did
she say anything to you when she said that
she saw the girl talk to the father, what did
he do to her?

A Nothing,
Q What, if anything, did the father do? A
He did anything.
Q He was talking? A He and his daughter.
Q You said that before, didn’t you? A Yes.
Q About the time that this conversation was
going on is that the time that the accident was
happening?

Mr. Dorgeval: I object to that as leading.

Q With relation to the time the accident hap-
pened when did this conversation take place? A
I don’t know when the accident occurred.

Q You don’t know very much about this
accident; do you? A No, I don’t know any-
thing.

Q@ Do you remember when the two cars got
together? A No, I do not; I do not know.

Q Did the two cars get together? A I
didn’t see anything.

Q What happened to you? A My head was
crushed.

Q What happened to your head? A Con-
tusions on the head.

Q Mr. Interpreter, did she say ‘‘contusions’’?

The Interpreter: Yes, lacerations.

21

Rose Levine, for Plaintiff, direct. j

Q Was there anything else the matter with
you? A Head crushed.

Mr. Feinberg: What did she say about
‘‘schpalten’’?

The Interpreter: She says her head was
split.

Q Did they do anything to your head? A I
was to the doctor.

Q Were you in the North Hudson Hospital?
A Yes.

Q For how long? A Three weeks.

Q Did you get any paper from the hospital?
A Yes.

Mr. Feinberg: 1 offer this in evidence.
The Court: I will admit it. |
Received and marked P. 1 of this date.

Q The bill was for $44? A Yes, for three
weeks.

Q How long were you there? A Three
weeks.

Q Who treated you when you went home? A
Dr. Weiss.

Q Has he been in constant attendance of you
since you left the hospital? A Yes, sure.

Mr. Feinberg: Bring the lady down here
and I will have Dr. Weiss point out the
marks on her head to the jury.

Take your hat off so that you can show
your head to the jury.

Dr. Weiss: The outer angle of the left
eye and all the way back here on the center
of the scalp. It started here and went all the
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Rose Levine, for Plaintiff, cross.

way up to here and through hefe. That 1is
the extent of the laceration.

By Mr. Feinberg.

@ How old are you? A Sixty-six years old.
Q During the time you were in the hospital
did you have any pains? A Sure.
Q@ Just tell us where it pained you, where it
hurt you? A In the back. |
Q Where else? A In the head.
@ Any place else? A I don’t know all the
places; I couldn’t say.
- Q@ Was there anything the matter with your
ears? A Sure.
@ Do you hear all right now? A No.
Q Your ears were all right before the acci-
dent? A Sure.
@ What is the matter now? A T don’t know
what is the matter.
- Q Youcan’t hear so good? A Sure not.

Mr. Feinberg: Take the witness.
Cross examination by Mr. Wortendyke.

Q@ Can you hear me? A (No answer.)

Q@ (Counsel stepping closer to the witness.)
Can you hear me now? A A little bit.

Q Where did you get in Mr. Malayfsky’s car
this day? A Home.

Q Where was your home? A I forgot the
number—Hopkins avenue.

@ Humphrey? A Yes.

Q@ How far would you say your home was on
Humphrey avenue over to this place that you
had the accident? A That is away in another
place altogether.

23
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Q@ Did you live on Humphrey avenue in No-
vember, 1924? A Sure.

Q Is Humphrey avenue in Jersey City? A
No.

Q Where is it? A In Bayonne.

Q Is that where you got on the Malayfsky

car? A We had been there.

Q Confine yourself to November 16, 1924. On
that day did you leave Humphrey avenue, Bay-
onne? A I was at that time in Jersey.

Q On what street? A Summit avenue.

Q How far away was your home from the
Paterson Plankroad and Hague street? A That

1s altogether another place.

Q Isit a long distance? A Yes, sure.

Q What time of the day was it when you
got in the Malayfsky car at your home on No-
vember 16, 1924? A After dinner we started
from Mr. Malayfsky’s.

Q What time did you have dinner? A I
can’t tell you—one or two o’clock in the after-
noon.

Q What time was it that you had the aceci-
dent? A T couldn’t tell you. '

Q Was it an hour later? A Yes, an hour
later. '

Q Did the Malayfsky car stop between your
home and the place where you had the accident?
A I was in Malayfsky’s house, and he told me
I should come along with him.

REecEss T, 2 P. M.
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Rose Levine, for Plaintiff, cross.

Afternoon session, 2 P. M., trial resumed
pursuant to adjournment, :

Cross examination by Mr. Wortendyke, resumed.

Q Where was Malayfsky’s house? A In
Jersey City.
Q@ Did Malayfsky’s car stop between his

house and the place where the accident took
place? A No.

@ Where were you sitting in the car? A In
the back.

@ On which side, the right-hand side or the
left-hand side? A On the right side.

Q Who was driving? A Malayfsky.

Q Which side did Le sit on? A In the front,
indicating the left side.

The Court: On the left,

@ Was there anybody else in front? A The
girls.
How many? A Two.
The two girls were in the front seat? A
Y
How many in the back? A One girl.
Besides yourself? A Yes. ‘
Were there one or two people, including

yourself, in the back? A The girls were sitting
with me.

The Interpreter: First she said there was
nobody sitting there, and now she says three,

@ There were five altogether? A Four,
@ Three in the back? A Three in the back.

@ How many in the front? A N obody else
but me and the two girls.
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Q Who was in the front? A In the back
with me were the girls and 1.

Q Who was sitting in the front besides Ma-
layfsky? A There were only two seats, one in
the front and one in the back, the back one and
one in the front.

Q Was there anybody else besides Malayfsky

'in the front? A No.

Q He was there alone in the front? A Yes.

Q Do you know Hague street? A I don’t
know.

Q Do you know where Paterson Plankroad is?
A No, I do not know.

Q Did this collision take place where two
streets come together? A I can’t tell you; I
don’t know.

Q How long had you been living on Grace
street? A Three or four weeks.

Q Where did you live before that? A With
my somn.

Q Where? A In Bayonne.

Q Before you came to where this accident
took place did you notice what Malayfsky was
doing? A No. ,

Q Where were you looking? A I didn’t
look; I was sitting in the car; I didn’t look at
all.

Q You didn’t look anywhere? A No.

Q Do you know what Malayfsky did just be-
fore he reached Harrison Plankroad? A I
don’t know.

Q Do you know what Malayfsky did when he
left his house with his car? A No.

Q Did you know what Malayfsky did at any
time after he left his house? A We were in the
car until the accident—no.
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Cross examination by Mr. Dorgeval.

Q Did I understand you to say that Mr. Ma-
layfsky was sitting in the front seat alone? A
Sure, I can’t tell you. (In English.)

Q@ Don’t you know whether Malayfsky was sit-
ting in the front seat alone or not? A Sure—
there is another front seat where you need to
ride.

Q You said, did you not, that Mr. Malayfsky
was sitting in the front seat alone? ‘A I can’t
tell you now.

Q Just now, when this gentleman asked you
some questions, you told him that Mr. Malayfsky
was sitting in the front seat alone, didn’t you?
A (The witness nodded her head.)

Q Are you sure of that? A I don’t know.

QQ Mrs. Levine, are you certain that Mr. Ma-
layfsky was sitting alone at the time the accident
occurred? A He didn’t sit in the front seat;
he was sitting in the back seat.

Mr. Feinberg: She didn’t say anything
of the kind.

Mr. Dorgeval: I object to Feinberg’s re-
marks; I presume that the interpreter is

competent. He 1is the official interpreter
here.

Mr. Feinberg: Unfortunately we have no
other interpreter. This interpreter only un-
derstands German; not Yiddish. There are
half a dozen Jewish people in the court room,
and they will tell you the same thing. This
man, the interpreter, is not giving the ques-
tions properly; he is speaking half German.
She is not German; she is Jewish. I told
that to Mr. Dorgeval in a whisper just a
short time ago.
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Mr. Dorgeval: I must object to Mr. Fein-
berg’s objections to the witness’ answers.

The Interpreter: May I answer Mr. Fein-
berg’s remarks, your Honor, please?

The Court: Yes.

The Interpreter: If your Honor please, I
am a Civil Service man. I passed the Civil
Service examination in the Jewish language.
I haven’t only Mr. Feinberg’s cases here,
but lots of cases, and nobody has complained
about me. It is the second time that Mr.
Feinberg has complained about me.

The Court: He is the official interpreter
here given us for this witness.

Cross examination by Mr. Dorgeval, resumed.

Q Mrs. Levine, you remember that Mr. Ma-

laysky sat on the front seat, don’t you? A
With the wheel.

The Court: Driving.

Q He was driving the car? A Yes.
Q In the front seat? A I don’t know
whether you, call it the front or the back.

Q We call the seat where Mr. Malayfsky sat
the front seat. Was anybody sitting alongside
of Mr. Malayfsky? A I can’t tell you; I don’t
know. ‘

Q Don’t you know whether anybody was sit-
ting on the right hand side in the front seat? A
No.

Q Who was seated in the back seat with you?
A The girls.

Q How many girls? A Two girls.
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Q Do you know how many girls Mr. Ma-
layfsky has? A Three.

Q And only two were with him? A I don’t
remember; I can’t remember sometimes.

" Q Mrs. Levine, just tell me, if you please, how
you came to go on this ride; that is, what did he
say? A He ask if T wanted to go for a ride;
I said yes.

Q Just what did Mr. Malayfsky say to you?

Mr. Feinberg: She has already answered
that.

Mr. Wortendyke: I object.

Q Can you recall what were his words; just
what he did say? A He said, ““You come along
with me,”’—come with them.

Q Did he say anything else? A No, I can’t
remember.

Q Did he say anything else that you can re-
member? A No.

Q You do remember positively that he said
to you, ‘“Come along with me’’? A That is
right. _

Q What did you say to him? A 1T said, ‘“All
right, T will go.”’

Q You said to Mr. Feinberg that Mr. Ma-
layfsky was talking with some one? A The
girl.

Q Talking with the girl? One of the little
girls? A The big girl

Q Where was the big girl sitting? A With
me.

Q The big girl was with you in the back seat?
A Yes.

Q One of the little girls was in the back seat

40 with you? A Yes.
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Q@ Then you said you did not make any stop?
A No.

Q@ Mrs. Levine, you have a nephew named
Louis Levine? A Yes.

Q Did you ask Mr. Malayfsky to stop at your
nephew’s house? A No.

Q Did you ask Mr. Malayfsky at his house to
take you for a ride? A No, sir, I didn’t ask
him.

Q Areyou sure of that? A Positive, I didn’t
ask him.

Q@ You remember now—this happened over
two years ago—you are not certain of many
things, are you? A I can’t tell you.

Q@ You are not certain of many things con-
nected with the accident, are you? You don’t
remember all of what happened, do you? A
No, I don’t remember at all.

Q@ You don’t know anything about what hap-
pened, do you? A No.

Q Except that Mr. Malayfsky asked you to
come with him; you remember that? A Yes.

Q You also remember that no one was sitting
alongside of Mr. Malayfsky? A T don’t remem-
ber that.

Q@ The only thing you remember connected
with this accident is the fact that Mr. Malayfsky
asked you to come with him, is that right? A
Yes, sir.

Q You are positive that no stop was made?
A No.

Q@ You remember that, too? A Sure.

Q Have you talked to any omne about this
case? A No.

Q Not a soul? A No.

Q You understand me? You haven’t talked
with anybody about this accident? A Only
after the case was—




40

30

Rose Levine, for Plaintiff, re-cross.

Q Have you talked with anybody about this
case? A No.

Q@ Not a soul, no one? A No.
R‘e-croSs examination by Mr. Wortendyke.

Q But you are sure, Mrs. Levine, Mr. Ma-
layfsky when he was going along Hague street,

was talking to the big girl seated in the back of

the car? A Before the accident happened she
talked with him, after that I don’t know anything
at all.

Q Before the accident? A Yes.

Q@ As he was going toward Paterson Plank-
road? A I can’t tell you.

Q But you do know that during the course
of your progress in the car, up to the time of
the accident, that Mr. Malayfsky was talking to
the big girl in the back, is that right? A Sure.

Re-cross examination by Mr. Dorgeval.

Q@ Where was the automobile when this con-
versation took place between Mr. Malayfsky and
his big daughter? A On the run home.

Q@ And you just told this gentleman that Mr.

~ Malayfsky was talking with his big daughter in

the automobile, that is right? A Yes, sir.

Q Where was the automobile when he was do-
ing that? A Riding. ~

Q@ Where was it riding? A I don’t know.

Q How long before the accident? A T can’t
tell how long before.

Q Mrs. Levine, at the time that the accident
occurred where were you living? A 1 lived by
my sister-in-law.

Q@ What is her name? A Levine.
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Q Mrs. Levine? A Yes.

Q And at the time of the accident you were
living with Mrs. Levine? A Yes.

Q How long had you been living with Mrs.
Levine? A Four weeks.

Q Mrs. Levine is what relation to you? A
Sister-in-law. |

Q Before you were living with Mrs. Levine
where were you living? A With my son.

Q This man who is here now? A Yes.

Q How long did you live with him? A A
long time. :

Q You have several daughters and sons? A
Only one son. '

Q How many daughters? A Three daugh-
ters.

Q Have you been living with your son since
the accident? A Sure.

Q All the time? A Yes.

Q Is your son taking pretty good care of
you?

Mr. Feinberg: I object to that.
The Witness: I can’t tell you.

Q Did your son take good care of you before
the accident?

Mr. Feinberg: I object to that.

Mr. Dorgeval: I want to show in the
course of this case the relationship that ex-
isted between these parties.

Mr. Feinberg: This is not an adoption
case; this is a negligence case. |

The Court: I don’t think that point is
worth much. Why this extended argument?

490
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Re-direct examination by Mr. Feinberg.

Q You said your sister-in-law has only two
boys? A No.

SAMUEL LEVINE, sworn for the plaintiff.
Direct examanation by Mr. Feinberg:

Q Mr. Levine, the last witness on the stand is
your mother? A Yes.

Q She lives with you? A Yes.

Q@ On November 16, 1924, she was living with
you? A She was living there with me; she
only went out to see a friend.

Q How long did she stay? A She don’t re-
member. She went over to see my sister.

Q Sometimes she stayed there? A Yes, a
little while.

Q Before this accident what kind of a woman
was she? You could see? A She was well.
She moved fine, and everything.

Q She was active? A An active woman,
yes.

Q Did she ever talk? A She talked, and was
happy, and would make you laugh, and every-
thing.

(Q Since the accident she has changed? A
Yes, changed altogether. You can talk to her
now, and she don’t say anything.

Q What does she do? A Talks to herself.

Q She is active now? A Not at all.

Q She lives with you? A She lives with
me.
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Cross examination by Mr. Dorgeval.

Q Why did your mother go down to Mr.
Malayfsky’s house at the time of the accident?

Mr. Feinberg: I object. I limited him
to one question.

The Court: You brought that up.

Mr. Feinberg: No, before and after the
accident.

The Witness: She had some friends out

there.

Q Do you know who they were? A Cousins,
or something like that.

Q She went there frequently? A Just to
visit for the day.

Q Didn’t she go there often? A She didn’t
go often.

Mr. Wortendyke: I object to that. He
can ask on this particular day only.

The Court: Yes.

Q Didn’t she, at that time, go over to Ma-
layfsky’s house frequently, for a meal?

Mr. Wortendyke: I object to that.

The Court: Where is the materiality of
that?

Mr. Dorgeval: I withdraw the question.

Q Did your mother not go over to Mr. Ma-
layfsky’s house on the day of this accident to
have dinner? A No, she didn’t go for dinner;
she was invited to dinner when she came there.

40
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Q Do you know if she had dinner there or
not? A 1 can’t say.

Q Did she have it with you? A She was
in Jersey, and I live in Bayonne.

Q Did she have dinner with you? A No.

Q Do you know where she had dinner on
that day? A .No.

JACOB ACKENBOUT, one of the defendants,
called by the plaintiff, and sworn.

Mr. Dorgeval: It is admitted that the de-
fendant is the owner of the car?

Mr. Wortendyke: Ownership is admitted.

Direct examination by Mr. Feinberg.

Q On November 16, 1924, were you operat-
ing an automobile on the Paterson Plankroad,
Jersey City? A 1 was. ‘

Q What kind of an automobile was it?° A
A Cadillac limousine.

Q@ What time of the day were you driving
that car on the Paterson Plankroad when some-
thing happened? A Two o’clock.

Q You met with an accident that day? A I
did.

QQ Where did it happen? A Hague street
and the Paterson Plankroad, at Union City.

Q You were going over south to north? A
I was.

Q You had an accident occur, near Hague
street? A 1 did.

Q The car coming west at Hague street, in
the Paterson Plankroad? A That sketch of

40 Hague street is not quite right.
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Q What would you say? A She runs on
an angle.

Q Slanting down like this? A No, the other
way.

Q That is your idea of Hague street, is it?
A Yes.

Q Tell the Court and jury in your own way
how this accident happened. A I was going
north on Paterson Plankroad. I had struck
almost the corner when a car shot out of Hague
street.

Q When you say a car shot out of Hague
street, did it make a long turn or a short turn?
A Tt came right around the corner—a short
turn. \

Q Had you reached the corner yet? A I
did not.

Q What happened? A We had a collision.

() How fast was the car coming out that hit
you—coming out of Hague street? A Like a
shot out of a gun. '

Q How fast in your opinion? A That I
couldn’t very well say how fast.

Q Was it going fast? A It was.

Q Will you go dbwn here and give us an
idea how this car made the turn from Hague
street into Paterson Plankroad, and where the
accident happened? A I was coming north on
the Plankroad. My car was about here (indicat-
ing). His car came around the corner here.
This is my car (indicating).

Q Just describe your car and the other fel-
low’s car? A This is my car—this is north,
this is the Paterson Plankroad, and this other
man’s car came west. .

Q This is where you were when the accident
happened? A About there.
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Q How far from there? A Not over five
or six feet before we came to a stop.

Q Did you get out of the car after the aceci-
dent? A T did.

Q@ Did you see Mr. Malayfsky? A 1 walked
over to his car and said, ‘‘Where in H. are you
going, to a fire?”” 1 says, ‘‘Let’s see your
driver’s license.”” He put up his hands like
that (Witness threw both hands up in the air
in front of him).

Mr. Dorgeval: 1 object to all of that.

Mr. Wortendyke: I think it is very ma-
terial.

Mr. Dorgeval: 1 object to his making
his own evidence. He could have said he had

gone mad or crazy; that is inadmissible
against us.

Mr. Feinberg: He may say what he saw.

The Court: What he found is also ad-
missible.

Mr. Dorgeval: If he wants to say some-
thing that is damaging against us, some-
thing that we said or did, that would be
competent, but for him to testify to things
that were said by him against us I think
is highly improper.

Mr. Wortendyke: May I say in response
to that that I think it is completely compe-
tent at this point. The admissions sought
to be shown are practically tacit admis-
sions, this throwing of his hands as illus-
trated on the stand. I contend that is
competent.

The Court: I will permit it.

Mr. Dorgeval: 1t is a self-serving declara-
tion.
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The Court: Proceed; don’t argue among
yourselves.

Mr. Dorgeval: Your Honor permits this?
The Court: Yes.
Mr. Dorgeval: 1 ask for an exception.

Mr. Feinberg: Go ahead from where we
interrupted you.

A I got the height of abuse from his daugh-
fer. :

Q When you asked about the driver’s license
what was said; what did he say? A He said
he ain’t got any.

Q What else?

Mr. Dorgeval: That is improper. Does
your Honor permit this?

The Court: Yes.

Mr. Dorgeval: I ask for an exception.

Mr. Feinberg: Go ahead from where
we interrupted you.

A T got the height of abuse from his daughter.

Q When you asked about the driver’s license
what was said? A He said he ain’t got any.
Q What else?

Mr. Dorgeval: That is improper.

The Court: It is improper whether he
had a driver’s license or not. I am of that
opinion whether or not he had a license.
That is the ruling.

Mr. Wortendyke: Exception.

Mr. Feinberg: I want to offer the same
objection as that offered by Mr. Worten-
dyke. ‘

40
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Will your Honor hold that what he
actually said himself is stricken out?

The Court: Strike it out.

Mr. Feinberg: If he did not have a li-
cense?

The Court: Yes.
Mr. Feinberg: KException.

Q Then what did you do? A T ran over
and telephoned—called the West Hoboken police
department.

Mr. Feinberg: Take the witness.
Cross examination by Mr. Wortendyke.

Q Mr. Ackenbout, do you own this car you
were driving? A 1 do not.

Q In what business were you employed at
the time? A Private auto renting.

Q@ Where were you at the time of the col-
lision? A Columbia avenue, North Bergen.

Q How far away from the point at which
this collision took place is that destination that
you speak of? A About seven blocks.

Q What time of the day did it take place?
A Two o’clock.

Q What time were you due at this destina-
tion? A Two-fifteen.

Q@ As you were coming north on the Pater-
son Plankroad just before you reached the
junction at Hague street how fast were you
going? A Oh, about twelve or fifteen miles
an hour.

Q How long before that had you been driving
automobiles? A About eighteen years.
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Q Were you a licensed driver of the State
of New Jersey on that day? A I was.

Q Are there trolley tracks on the Paterson
Plankroad? A Yes.

Q How did they lie with respect to the curb?
A In the center.

Q Two sets of tracks? A Two sets.

Q How were you proceeding just before you
reached that corner, with respect to the easterly
trolley rail, and the easterly curb line of Pater-

son Plankroad? A The left front and rear

wheel were in between the two rails.

Q As you approached this corner did you
make any signal? A I did.

Q On what? A 1 sounded on the horn.

Q What kind of a horn have you on the
car? A A Klaxon. :

Q Have you ever had occasion to hear that
particular horn blown on your car when you
were out of the car and somebody else was in
it? A Why, yes.

Mr. Dorgeval: 1 don’t see what the pur-
pose of this is.

Mr. Wortendyke: As to the audibility
of the horn and the average distance the
horn sound carried.

Q Can you form an opinion as to how far the
horn sound will carry? A Oh, I should say a
block and a half.

Q As you approached this intersection were
there any other vehicles on Paterson Plankroad
or Hague street? A Just what was behind me.

Q How many? A Two other limousines.

Q In the same job you were? A They were.

10
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Q Did you do anything else other than blow
your horn? A T just blew my horn, and then
I saw the car coming out.

Q Will you describe the configuration of that
particular corner, as to whether it has buildings
on it, and if so how close they lie to the curb?
A On Hague street and Paterson Plankroad
they have what they call the Flatiron building;
right on the corner is a telegraph pole.

Q Where does the telegraph pole lie with
respect to the curb line? A Two feet from the
extreme corner.

Q This point (indicating). The Flatiron
building lies in a direction corresponding to the

point of the corner—how far from the corner?

A About six feet.

Q@ You say as you were approaching a posi-
tion of six feet from the extreme corner of the
curb line you had blown your horn and this car
shot out? A Yes.

QQ And then what happened? A I jammed
on the brakes, and he struck me in the left front.

Q Of your car? A Yes.

Q By the left front of your ecar you specify
what point? A The bumper and the front
gooseneck of the chassis.

Q What kind of a bumper is it, straight
across? A Yes.

Q Curved at the ends or straight? A
Straight.

Q Was it damaged? A Nothing left of it.

Q Was the left front wheel of your car
damaged? A It was, the left gooseneck and
the motor base were bent back.

Q What is the gooseneck? A The two s1des
of the chassis that come down.

Q Where the left front end joins the left front
spring? A Yes, sir.
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Q Did you observe how the Malayfsky car
was occupied? A I just saw that Malayfsky
was driving the car. I looked in the back and
saw that the old lady was bleeding.

Q Were there any other occupants? A There
were, but how many I could not say.

Q You say you sighted the elderly lady bleed-
ing? A The elderly lady bleeding.

Q That was what caused you to call the

~ police? A Yes.

Q What kind of a car was this? A A sedan.

Q How many passengers? A It looked to
me to be a seven passenger, a large one.

Q Do you know whether it had a motor ve-
hicle registration number on it? A It did.

Q Do you remember what that was?

Mr. Dorgeval:. Are you proving that it
was our car?

Mr. Wortendyke: Yes.

Mr. Dorgeval: We admit ownership.

The Witness: Not by heart any more.

Q Did you take a note of the number? A
No, not exactly.

Q What were the weather conditions that
day? A Very good.

Q It was daylight? A Yes, sir.

Q What day of the week? A Sunday.

Q Immediately before you blew your horn on
approaching this corner, or from the time you
blew your horn until the collision, did you hear
any other horn blown in the V101n1ty“3 A1 d1d
not.

Q Have you windows. around the driver’s
seat or is it closed in? A Open in the front.

Mr. Wortendyke: That is all.
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Cross examination by Mr. Dorgeval.

@ What do you mean by open front? A A

limousine has no windows in the front by the
driver. ‘

Q@ It has windows by the windshield? A
Yes, but not on the side; in the front.

Q@ It is open on the side? A Yes.

Q As you were driving along, or before the
accident—north of the Plank Road, before the
accident, how fast were you going? A Twelve or
fifteen miles an hour.

Q Where had you started from? A 213 Mon-
roe street, Hoboken.

@ You were going to a place about seven
blocks from the accident? A Yes.

Q What time did you leave Hoboken? A
About fifteen or twenty minutes of two.

@ What was the time of the accident? A
About two o’clock. : '

Q How far is it from the place of the acci-
dent to your place in Hoboken? A I should
Judge about two miles.

@ Did you drive two miles in fifteen or
twenty minutes—correct me if T am wrong? A
Yes.

Q In fifteen or twenty minutes? A Fifteen
or twenty minutes.

Q  You don’t often go fifteen miles an hour—
something less than that? A We were blocked
at the railroad crossing at the end of First street.

Q How long were you waiting there? A I
couldn’t say how long—enough to let a freight
train pass by.

Q@ Were you driving over twelve or fifteen
miles an hour up there? A No, it is a very
rough road—the Plank Road.
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Q Do you ever drive faster than twelve or
fifteen miles an hour?

Mr. Feinberg: I object to that.

The Court: Sustained.

Mr. Dorgeval: I think it is a proper
question.

The Court: On what ground?

Mr. Dorgeval: To show this man’s usual
habits.

Q What is your business? A Private rent-
ing.

Q You carry passengers for hire? A Yes.

Q How long have you been doing that? A
Almost all my life.

Q You have driven a car for eighteen years?
A  From horses up.

@ You came up here at twelve or fifteen

miles an hour. What part of the road were you
in? A The car was half-way in between the

two rails.
Q What do you mean by that? A The left

- front and the rear wheel, were in between the

two rails going north.

Q The northbound trolley track? A Yes.

Q How far to the right-hand side of your
car was the curb? A T should judge four feet.
Q You had two or three cars, didn’t you? A
I did. 1

Q As you approached Hague street you blew
your horn? A I did.

Q Where were you when you first blew your
horn? A On the Paterson Plank Road.

Q How near Hague street? A Oh, I should
judge three building lots.
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Q@ What is that, a hundred and fifty to a
hundred and seventy-five feet? A Hard to
say—the Flatiron building is there—I don’t
know how many a building makes.

Q How far were you from Hague street when
you started your horn? A Three buildings.

Q Just tell me in feet. How much is that
building? A Some are twenty-five and some are
thirty-five.

Q Then, was it about 75 feet? A About that,
yes.

Q Seventy-five to a hundred feet? A I
should think so. |

Q When you first blew your horn? A Yes,
I did.

Q Did you blow it again? A I blew it quite
a few times.

Q How many times did you blow it? A
Three or four times.

Q You started seventy-five to one hundred

feet from the corner to blow your horn? A
Yes.

Q When was the last time? A About four
feet away from the corner.

Q Did you give little toots or did you hold it
down? A One long blast. |

Q A good long blast? A Yes.

Q Did you hold your button down? A The
fraction of a minute or a couple of seconds.

Q The last time you sounded it was about
four feet from the corner? A Yes, sir.

Q How wide did you say the Plankroad is?
A About 20 or 25 feet from curb to curb.

Q@ Just where was our car when you first saw
it? A  When it struck me. '

@ That was the first you saw of it? A Yes,
Sir.
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Q You didn’t see it at all before then? A I
did not.

Q Just where were you when you were struck?
A Right near the corner.

Q How far from the corner? A I couldn’t
say; I don’t recollect that.

Q As you were approaching Hague street you
sounded your horn—did you do anything else?
A No.

Q Did you slow down at all then? A I don’t
know; I couldn’t even say; I don’t remember.

Q Didn’t you slow down? A I might have
pulled down to ten or twelve miles an hour.

Q I am asking you what you did do? A I
might have; I don’t remember.

Q Then you don’t remember whether you
slowed up or not? A Right.

Q Within what distance could you have
stopped at the speed you were going? A Ten
feet.

QQ How do you know that? A An automo-
bile going at the rate of twenty-five miles an
hour can stop easily in a car’s length.

Q I am asking you how you could tell me
that you could stop in ten feet? A I had very
good brakes.

Q Examined recently? A Relined four or
five days just previous to the accident.

Q Had you tested them when you got them
back? A I do all my own repair work.

Q Had you tested your car at all since it was
repaired? A 1 was doing that every day. In
regards to what? We don’t take it out for a
special test. If you go out on a job you can
easily tell whether the brakes are all right.

Q Did you put the brake lining in yourself?
A Yes.
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By the Court.

Q Did you put the brakes in yourself? A
Yes, sir, I did. :

Q Did you test them to see if they worked?
A T did. :

Re-cross examination by Mr. Dorgeval.

Q@ When did you test them? A Saturday
afternoon.

Q And this accident happened Sunday? A
Yes.

Q How long after you last sounded your horn
did the accident happen? A Oh, a few minutes
—seconds, or a minute.

Q@ You don’t mean a minute—seconds? A
It happened so quick that—

Q How many seconds after you last blew your
horn did the accident happen? A I can’t say.

Q@ About? A T can’t even ‘“‘about’’ it; it all
happened so quick.

Q I want to know did it happen five seconds
after you last blew your horn? A T can’t an-
swer that.

Q Was it more or less than five seconds? A
I can’t answer that.

By the Court.

Q Do you know how long five seconds is? A
No, I do not.

Q Just a slow count—one, two, three, four.

By Mr. Dorgeval.

Q Did the accident happen after you last
sounded your horn? A It did.
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Q Can you tell me now how many seconds, as
near as you can recollect it happened after you
last sounded your horn? A No, sir, I cannot.

Q The Court told you that seconds are meas-
ured by a slow beat. Can you tell me how many
seconds it happened after you last blew your
horn? A I cannot.

The Court: He is not expecting*you to
tell exactly—one, two, three.

The Witness: It was ten seconds, if you
figure that way—from five to ten seconds.

Q Have you ever seen a boxing bout? A
No, I am not interested in them at all.

Q From five to ten seconds after you last

blew your horn the accident occurred, is that
right? A Yes.
Q How far was the front of your car from

the corner of Hague street when you hit? A

About even up.

Q The front of your car was even with his
when you hit? A Just this side of the curb.

Q Didn’t you say on direct examination that
you were five or six feet from the corner when
you were hit, when Mr, Feinberg or Mr. Worten-
dyke asked you that? A When the car came to
a stop it was even up with the corner.

Q You say you didn’t see our car until you
were hit? A 1 did not. _

Q Just tell us exactly what was happening
when you first saw our car? A It was right in
front of me—and then the bang.

Q Just an instant, and you were hit? A
Just came right in front of me.

Q Where were you then? A Why, behind
the driver’s wheel.
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Q Where was the car? A On Paterson
Plankroad.

Q Where was the front of your car with ref-
erence to Hague street? A I would say three
or four feet from the edge of the Hague street
curb.

Q How close were you to your right curb? A
About four feet.

Q At that time did our car hit you or did it
hit you afterwards—when you were four feet
from the right curb of Paterson Plankroad, and
I thought you said four feet from Hague street
—is that when you were hit? A Yes.

Q It hit you in the left front? A Left front.

Q You didn’t see us at all before we hit you?
A No. , :

Q What part of the car hit you? A Right
at the front runningboard—right behind the left
front mudguard.

Q@ Our left front mudguard hit your left

front? A The left front hood.

Q The hood of our car hit the hood of your
car? A Yes.

Q@ What happened to your car then? A Tt
came to a standstill and I got out.

Q Where? A On the trolley tracks. |

Q@ Which? A The ones going mnorth. Mr.
Malayfsky’s car was across the two tracks,
across the northbound tracks when he came to a
standstill.

Q Heading in which direction? A Heading
just about where I have the chalkmark, south-
west.

Q Where was your car then? A My car
was heading north.

Q Where was it, in contact with Malayfsky’s

ap car? A Close up.
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Q Jammed together? A Not jammed to-

_gether.

QQ Touching each other? A 1 believe they
were.

Q What part of your car touched the Malayf-
sky car? A The left front wheel.

Q What part of Malayfsky’s car was touch-
ing your car? A The left runningboard.

@ You said your horn could be heard a block
and a half away? A It can.

Q Why? A 1 have a special Klaxon horn
put on.

Q Mr. Wortendyke asked you about the dis-
tance you could hear it, standing off from it. = A
I could leave the car in front of my house, and
no matter what anybody wanted me for if they
would blow the horn I could always hear if.

Q While the car was standing in front of
your house? A Yes.

Q Did you ever have anybody sound the horn
while you walked off? A Yes. 1 have seen
myself a block and a half away when the kid
would blow the horn.

QQ How did you know this horn on this car?
A It has a funny sound to it—a Klaxon.

Q You noticed that a block and a half away
you could hear it? A Yes.

Q Where was the car then? A Standing
in front of the house.

Q You said you called up the police depart-
ment after the accident? A I did.

Q You say you saw the people were injured?
A 1 did.

Q Why not call the hospital or a doctor? A
You can’t get a hospital as quick as a police sta-
tion. It is up to the police station to inform
the hospital.
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Q@ The police came? A They did.
Q@ And locked you up? A Yes.

Mr. Wortendyke: I object.

Q As you came up to Hague street the build-
ing, the Flatiron building is on the corner? A
Yes.

Q You can see into Hague street some dis-
tance, can’t you? A A couple of feet.

Q You can see as you come up the Plankroad
looking into Hague street—see two feet? A As
soon as we strike the corner.

Q As you strike the corner of Hague street
and the Paterson Plankroad you can see a few

feet? A Yes.
Q How many feet? A Two or three feet.

Q@ You can’t see two or three feet into Hague
street until you get where? A The corner of
Paterson Plankroad? You can’t see through
the building line and the telephone line.

Q How near to Hague street must you be to
look down Hague street? A To look down
Hague street probably you must get to the cor-
ner—it runs on an angle.

Q You said a few feet—two or three feet,
the same distance exists when you get to the
corner? A When you get to the corner.

(Q Before you get to the corner—say when
you were about four feet from the corner, can
you see into Hague street? A No.

Q It is an absolutely blind alley? A Cen-
tral avenue you can look up.

QQ But not into Hague street when you are
four or five feet from it? A No, sir, you cannot.

ol

Jacob Ackenbout, for Plaintiff, re-cross.

By the Court.

Q Is there a sidewalk on the south side of
Hague street? A There is.

Q How far from the curb line? A About
four feet. ;

Q Then, of course, when you get in line with
the building line you can see down Hague street
a little distance? A Yes.

Q From the curb line all the way down? A
You have to get to the curb line. She runs off
at an angle.

Q That Flatiron building, what sort of a
building is that? A An apartment house.

Q It comes right down to the cornmer, and
intersects two sidewalks? A There is a stoop
entrance to the corner. The stoop comes about
four feet away from the trolley tracks, the door.

Q The telegraph pole is where with respect
to the curb? A Two feet away from the corner.

By Mr. Dorgeval.

Q How far is this building set back from the
corner? A From the telegraph pole, four feet.

Q You told the Court that as you approached
Hague street you came up to the building, and
you could see behind you? A Yes, sir.

Mr. Dorgeval: The witness has testified
in reference to these things in a rather un-
usual way. I have tried to make my ques-
tions clear. The witness is giving rather odd
answers; I can’t do any more than I am
doing.

The Court: I don’t think he is trying to
be unfair about it.
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Q Will you tell me how far from the corner

of Hague street, when on the Plankroad going
toward Hague street, how far from Hague street
have you a view down Hague street? A On
the Plankroad?

Q@ Yes. A You must come even with Hague
street to look down it. The north side of Hague
street is further than the south side, and Central
avenue extends over Paterson Plankroad. This
is old West Bergen, now known as Union City.
That brings Hague street in at an angle.

The Court: He has testified that it is an
acute angle. I should judge at 35 degrees.

Mr. Wortendyke: I am willing to stipu-
late that street is at an angle.

Q@ You said our car shot out? A It did.
Q From Hague street? A Yes.

Q@ Did you say it shot out when it hit you?
A Tt did.

Q How far after our car hit you did it go
before it stopped? A My left front was up
against the middle door.

Q How far after we hit your car, as you say,
did our car stop? A 1 could not say.

Q@ How many feet, about? A It came to a
stop, like that (indicating)—I did.

Q@ What did you do? A I jammed on the
brakes.

Q Both brakes? A T did.

Q How far did the car go after you were
hit until it came to a stop? A The front of
my car was up against his rear.

Q Did it stop as soon as the collision oc-
curred? A No, sir.
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Q When away from the front of your car to
the rear—that was about seven feet. When you
stopped the cars were up against each other, but
not locked? A Yes, sir.

Q What was the damage your car sustained ?
A Junk.

Q How much? A The left front mudguard,
the left front springs, the gooseneck, the radi-
ator and the motor.

Q All jammed back? A The radiator and
the base of the motor was broken right off.

Q Towards the rear of the car? A The
whole base of the motor.

Q Shoved toward the rear? A No, the
motor was not.

() What was shoved to the rear? A Just
the radiator.

Q How often have you been past this corner
before—you were familiar with it? A Yes, sir.

Q You have been passing frequently? A
Since T was fifteen years old.

Q Did you regard it as a dangerous or ordi-
nary corner? A Ordinary corner.

Q) You remember that you brought suit
against Mr. Malayfsky, don’t you?

Mr. Feinberg: I object to that. There

are several cases pending; that has nothing
to do with it.

Mr. Wortendyke: There are other cases
but they are not between the same parties.
These are the parties and this is not ma-
terial.

Mr. Dorgeval: I am not going to say
what the verdiet was.

Mr. Feinberg: That remark was unfair.
He is making insinuations and I object.
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The Court: Sustained.

Mr. Wortendyke: I ask that the Court
hear this application privately. I object to

his injecting elements into the case that are

not proper.

Mr. Feinberg: I will join you.

Mr. Wortendyke: I have subpoenaed these
witnesses here at the start of the trial to
testify as to what they found after an ex-
amination of the records of the Motor Vehi-
cle Department. This young lady has found
no record of a license. If the Court rules
adversely this woman will not have to come
back from Trenton.

Jersey City, N. J., Monday, February 21, 1927.

Trial resumed pursuant to adjournment.

Mr. Dorgeval: If your Honor please, my
reference to the testimony taken in the pre-
vious suit was made because I was present
at that trial, and T know what he said there,
and what ‘he said then is different from
what he said here.

Mr. Wortendyke: I submit that whatever
testimony was adduced in this other suit
where other parties were concerned is im-
proper.

The Court: Upon what theory do you
think it was improper?

Mr. Wortendyke: It is improper because
it is immaterial. Whatever was said by this
witness in another action which was between
different parties is not competent in this
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action. That 1s a well-established law as I
understand it.

The Court: That would not necessarily
follow; if he testified to a different set of
facts at another trial we want to know it.

Mr. Feinberg: The parties in this suit
are not the same, and therefore how can it
be material?

Mr. Wortendyke: I take an exception.

By Mr. Dorgeval.

Q Mr. Ackenbout, you testified in the previ-
ous suit growing out of this accident, didn’t
you? A 1 did.

The Court: Direct his attention to the
time and place, so that there will be no ques-
tion about it.

Q The place was in Judge Kinkead’s court
room in this building, was it not? A Yes.

Q Last October, the 4th or 5th, about that?
A I do not remember.

Q It was last fall? A I should think so.

The Court: You remember the occasion,
do you?

The Witness: I do.

The Court: All right; go ahead.

Q@ Do you remember saying at that time,
Mr. Ackenbout, that you knew this particular
crossing to be a véry dangerous one? A 1 don’t
recollect saying that.

Q@ Do you think you might have said that?
A 1 could have.
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Q I want to ask you further about this cor-
ner. Did you make any observation at all as you
were coming into Hague street? A You can’t
see.

Q Did you?

The Court: Obviously you can’t.

Q@ Did you look to your right and left? A
Always.

Q Did you do that on this occasion? A I
always do.

Q I am asking you, did you make observa-
tion into Hague street on this occasion? A
You can’t look into Hague street.

Q Not at all? A No, sir.

Q How fast was our car going when it hit
you, about? A I couldn’t say, about.

Q Can’t you give us some idea as to its
speed? A Very fast.

Q Can you be more definite than that—thirty
miles an hour? A On that I can’t say.

Q More or less? A More or less.

Q Was it more than thirty or less than
thirty? A That I cannot say.

Q Was it going forty? A 1T can’t say.

Q Was it going twenty-five miles an hour?
A That I cannot say.

Q Haven’t you any idea as to how fast it
was going? A Not when a car swings around
a corner—you can’t judge a man’s speed then.

Q I understand now, as far as you remember
you were going twelve or fifteen miles an hour?
A The whole trip about twelve.

Q You didn’t slow up that you remember at
this corner? A I slackened up, that is about
all.

Q You did slacken up? A Yes.
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Q What did you slacken to? A That I can’t
even say.
Q Do you remember slackening? A Yes.

Q Last Friday when I asked you, you didn’t
remember whether you slackened or mnot. You
said positively ‘I don’t know.”” A Possibly.

Q You are not certain whether you said that
or not? A No.

Q You don’t remember? A T do not.

Q What do you say now? Did you slacken
up? A Possibly I did.

Q I want to know what you remember about
that. Do you remember slackening up? A No,
I do not. '

Q As far as you remember, you were going
twelve or fifteen miles an hour at the corner
when the accident occurred? " A On the whole
trip.

Q Don’t you usually slow up at a corner?

Mr. Feinburg: I object to what he usual-
ly does.

The Court: I think he covered the an-
swer to that already.

Q Was there any other traffic on the road?
A None. _

Q Some cars were behind you, of course? A
Yes.

Q Two cars were behind you, were there?
A There was.

Q Were there any cars ahead of you at all?
No.

Q Did you hear a horn? A 1T did not.

Q Would you say a horn was not blown?
A If T didn’t hear one I suppose it was not
blown.
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Q Would you positively say that a horn
was not blown?

Mr. Feinberg: 1 object.

The Court: He said he did no<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>