
Court of Errors and Appeals.

Ch ar l e s  C. P il g ri m , Receiver of 
Ru s s e l l -Ro bi n s o n  Co .,

Plaintiff-Respondents On Appeal
) from

*1)$ l  *( Supreme Court
Aet n a  Li f e  Ins ura nce  Co mpa ny , \

D efendant-Appellant. I

Brief in behalf of Defendant-Appellant.

The appeal in  above en titled  su it is from  a ju d g -
m ent in  favor of p lain tiff and ag a in s t defendant fo r 
the  sum  of $6,132.50, in  an  action  a t law . The 
case w as tried  in  the Essex C ircu it before Ju d g e  
D ungan , w ithou t a ju ry , and  i t  was upon h is find-
ings th a t the  ju d g m e n t was en tered .

The sum m ons and com plain t were served on de-
fen d an t on Ja n u a ry  19, 1016. A ru le  w as m ade by 
Ju s tice  K alisch, on F eb ru ary  5, 1916, ex tend ing  
defen d an t’s tim e to answ er u n til F ebruary  15, 1916, 
w hich ru le  was duly  entered . A  petition  by de-
fendan t for rem oval of the  cause to the  U n ited  
S ta tes D istric t C ourt for the  D istric t of N ew  Je rsey  
and a bond on such rem oval, as prescribed by the 
Federal Jud ic ia l Code, were presented to Ju s tice  
K alisch, on F eb ru ary  11, 1916, and an order for 
rem oval of the  cause to th a t C ourt m ade by h im  on 
th a t  day. The rem oval was perfected by the filing 
of a certified copy of the  proceedings in the  office of
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the Clerk of the U nited S tates D istrict C ourt for the 
D istrict of New Jersey pursuan t to the code m en-
tioned. Motion was made in behalf of plaintiff to 
rem and the cause to the S tate  Court on the ground 
th a t the removal was not w ith in  the tim e provided 
by the Code, and th a t m otion w as g ran ted  (see 234 
Fed d  OSS') An order was made rem anding  the  
cause ^(case, pp. 99-125, pp. 38- 41). D efendant 
answered in  the  Supreme Court, in  addition to other 
defenses, th a t  the  Suprem e C ourt was w ithout 
jurisdiction because the cause was rem ovable to the 
U nited S tates D istrict C ourt for the D istrict of New 
Jersey and had been duly and regu larly  rem oved to 
th a t Court. Before the tria l proceeded objection 
was m ade on behalf of defendant to any fu rth er 
proceedings in  the Suprem e Court upon the ground 
th a t th a t Court had no jurisd iction  for the reasons 
stated. The objection was overruled (case, pp. 
11-12, p. *32). These facts are stated because of 
the  jurisdictional question involved.

The su it was b rought to recover on a policy of 
insurance issued by defendant to the Russell-Robin-
son Co., a corporation of the S tate  of New Jersey  
(case, pp. 1-4).

The policy provided as follows (case, pp. 42—43; 
pp. 52-53):

“ In  consideration of the prem ium  herein 
“ provided, The A etna L ife Insurance Com 
“ pany of H artfo rd , C onnecticut (called the 
“ company), does hereby agree to indem nify  
“ the assured described in the w arran ties 
“ hereof, w ithin  the am ounts as expressed 
“ herein, against loss a n d /o r expense a iis in g o r  
“ resulting  from  claims upon the assured for 
“ dam ages on account of bodily in ju ries a n d /o i 
“ death  accidentally suffered, or alleged to have
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“ been suffered, by any person or persons not 
“ employed by the assured, by reason of the 
“ business described and conducted a t the  loca-
t i o n s  named in said w arranties, w hether 
“ said in juries a n d /o r death  are accidentally 
“ suffered, or alleged to have been suffered, a t 
“ the locations named or elsewhere, save and 
“ except claim s arising  by reason of:

“ (1). In ju ries  a n d /o r  death caused by any 
“ person employed in violation of law  as to age, 
“ or of any age under fourteen (14) years, 
“ where there is no legal restric tion  as to age 
“ of employm ent.

“ (2). Any d raugh t or driv ing  anim al or ve-
h ic le ,  or by any person while d riv ing  or using 
“ the same.

“ (3). In ju ries  a n d /o r death  to any person 
“ while rid ing  or a ttem p ting  to ride on any  el-
e v a to r  or hoisting device.

“ (4). L iability of others assumed by th e  
assured under any  contract or agreem ent, 

“ oral or w ritten .”

“ Subject to all agreem ents and conditions 
hereof, claims are covered w henever arising, 
on account of accidents or alleged accidents 

“ occurring w ith in  the policy period stated 
“ herein.
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Warranties.
1. Name of assured: Russell-Robinson Company.
2. Address of Assured: 109-115 Frelinghuysen Avenue, Newark, Essex

Co., New Jersey.
3. The assured is: Corporation New Jersey.
4. Classified Description Estima- Estima- Premium Estima- Town

ted Av- ted e n- rate per ted Pre- Street 
e r a g e  tire com- $100 o f  mium. and 
number p e n  sa- compen- Number
of e m - tion for sation. where
ployees 12 Business

months. is 1 o c a-
ted.

of the Business.
All operations inci-
dental to the follow-
ing business, in and 
during the continu-
ance hereof.

Carpentry w o r k  in 
connection with build- 
i n g s  not exceeding 
f o u r  (4) stories in 
height (no grain ele-
vator construction.) Varies $35,000.00 .35 $122.50

Newark 
New Jer-
sey and 
elsewhere 
in New 
England 
and Mid-
dle Atlan-
tic States.

Carpentry w o r k  i n  
connection with build-
ings exceeding 
4 stories in height

ti (no grain elevator
tt construction). Varies 5,000.00 .35
it Special Operations.
tt Demolition or wreck-
tt ing of any structure. None
tt Operation of locomo-
tt tives and/or cars by
a means of locomotives. None
ti All operations per-
it formed for a s s u r e d
11 under contract. Pre- Estima- Premium
tt mium to be adjusted ted total Rate per
it on the basis of total cost. $100 o f
if cost of the work, in- t o t a l
it cluding all labor, ma- cost.
it terial used, or deliv-
tt ered for use, all allow-
tt ances, bonuses and
tt commissions m a d e ,
11 paid or due. Varies 40,000 .10

17.50

$40.00
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“ 5. The foregoing statement correctly describes the business to be in-
sured, including all usual or special operations incident thereto, and 
the locations at which said business is conducted. None of the spe-
cial operations described will be covered unless the estimated average 
number of persons engaged in such special operations, their estimated 
compensation, and the premium rate are specially stated herein. ”

On April 1, 1910, the Russell-Robinson Co. en-
tered into a con tract w ith F rederick  G. Agens, 
owner of the prem ises known as No. 230 M arket 
street in the city  of N ew ark, and on the same 
day entered into another contract w ith  the  Real 
Securities Investm en t Company, a corpor-
ation of the S tate  of New Jersey, ow ner of the 
premises known as No. 232 M arket street in the 
same city, by which contracts the first nam ed com-
pany agreed to provide all the m aterials and per-
form  all the labor for the m ason work, carpen ter 
work, pain ting  and m etal ceilings included in the 
remodel and repair of the buildings on those p rem -
ises, which buildings had theretofore been dam aged 
by fire (case, pp. 54-67).

The Russell-Robinson Co., on April 2, 1910, en -
tered into a contract w ith the ^\Tm. L. B lanchard 
Co., a corporation of the S tate  of New Jersey, 
whereby the last named com pany agreed to do the 
mason work included in above m entioned contracts 
(case, pp. 82-99).

One Louis Zamelsky, who was not an employe 
of any of the parties above m entioned, was killed 
by a falling wall which was being taken down 
while he was on the premises. H is wife, as ad-
m in istra trix  of his estate, b rough t a su it in the 
New Jersey Suprem e Court against the Russell- 
Robinson Co. and the W m . L. B lanchard Co. to 
recover dam ages for his death. She alleged th a t 
those companies on April 5, 1910, were in posses-
sion of the above m entioned premises, which had
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been dam aged by fire, and were engaged in rem od-
eling and repairing  them ; th a t both companies 
sold to Louis Zam elsky the iron, beams, pipes and 
scrap iron on the prem ises and agreed th a t he was 
to en ter upon the premises and remove th a t m a-
terial; th a t both companies, by their servants, 
agents and laborers, were engaged in tak in g  down 
the in te rio r partition  or division wall on the prem -
ises while Louis Zamelsky was on them  and in the 
act of rem oving the m aterial m entioned, and it 
thereupon became the du ty  of both companies to 
use proper care in rem oving the walls, and to use 
due and proper care to m aintain  the premises in  a 
reasonably safe condition; th a t d isregard ing  th a t 
du ty  they did not usedueand  proper care in rem oving 
the  walls and did Dot use due and proper care to 
m ain tain  the premises in a reasonably safe condition, 
but, on the con trary , by the ir servants carelessly, 
negligently  and im properly, and w ithout w arning 
to Louis Zamelsky, pulled down the partition  wall 
so th a t it fell upon him  and killed him.

The su it was under the old practice and each 
defendant pleaded the general issue. I t  was tried 
before Judge  A dam s and a ju ry  in the Essex C ir-
cuit, and the ju ry  retu rned  a verdict against both 
defendants for $6,000. Each defendant obtained 
a rule to show cause why the verdict should not be 
set aside and a new trial g ran ted . The rule ob-
tained by the Russell Robinson Co. was dismissed 
and th a t obtained by the W m . L. B lanchard Co. 
made absolute. Thereupon judgm en t final was en-
tered against the  Russell-Robinson Co. alone. No 
judgm en t has been entered against the W m . L. 
B lanchard Co. (case, pp. 126-132).

Shortly  a fte r the tria l of the su it by Rose Za-
melsky, adm in istra trix , etc., above m entioned, the 
plaintiff in the present su it was appointed



receiver of the Russell-Robinson Co. by 
the Court of Ohancefy of New Jersey . H e 
paid the judgm en t recovered by Rose Zamelsky, 
adm inistratrix , etc., against the - Russell-Rob- 
inson Co., and not being reim bursed therefo r 
by the*present defendant b rough t su it against it to 
recover $5,000 thereof, th a t being the lim it stated 
in the policy of insurance. The ground of his ac-
tion was th a t'L o u is  Zamelsky was killed while the 
AVni. L. B lanchard Co. was engaged in perform -
ing  an operation for the Russell-Robinson Co. u n -
der their contract above m entioned, by the falling  
of the wall upon him  (case, p. 3, 11. 23-36).

The defenses were: (1) denial of p lain tiff’s a l-
leged cause of action; (2) tha t the claim  of Rose 
Zamelsky, adm inistratrix , etc., upon the Russell- 
Robinson Co., and the judgm ent on th a t claim, 
were for dam ages on account of the death of a 
person suffered, or alleged to have been suffered, 
by reason of the demolition or w recking of certa in  
structures by the Russell-Robinson Co«, w hich claim  
and judgm en t were not covered by defendant’s 
policy of insurance; (3) th a t the claim  of Rose Z a-
m elsky, adm in istra trix , etc., upon the Russell-. 
Robinson Co., and the judgm ent on th a t claim , 
were for dam ages on account of the death of a per-
son suffered, or alleged to have been suffered, by 
reason of the doing of certain  mason work by the 
Russell Robinson Co., which claim  and ju d g m en t 
were not covered by defendant’s policy of insurance; 
(4) th a t the judgm ent recovered by Rose Zamelsky,' 
adm in istia trix , etc., against the Russell-Robinson 
Co. was not upon any claim  aga in st i t  for dam -
ages on account of bodily in ju ries or death  acci-
dently suffered, or alleged to have been suffered, by 
any person or persons not employed by said R us-
sell-Robinson Co. by reason of any business men-
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tioned in  th e  w arran ties  of the  policy of insurance; 
(5) th a t  the  Suprem e C ourt w as w ith o u t ju risd ic tion  
because the  su it w as rem ovable to  the  U n ited  S ta tes 
D istric t C ourt for the  D istric t of N ew  Je rsey  and 
had  been du ly  and reg u la rly  rem oved to th a t  
C ourt (case, pp. 6 -12).

A  supplem ent to the  P rac tice  A ct of 1912 p ro -
vides as follows (P . L  1916, p. 109):

“ Bills of exceptions and  w rits  of e rro r in  
“ such cases are  abolished. In  lieu of a  w rit 
“ of err or, an  appeal m ay be taken  in any case 
“ in  w hich the appellan t w ould, heretofore, 
“ have been en titled  to th a t  w rit. S ub jec t to 
“ ru les, such appeal shall be in th e  n a -
t u r e  of a reh ea rin g  upon any  question  of 
“ law  involved in  any  ru lin g , order, or ju d g - 
“ m en t below. W here  causes are  subm itted  to 
“ the  C ourt to  be heard  w ith o u t a ju ry , any  erro r 
“ m ade by the  C ourt in g iv in g  final ju d g m en t 
“ in  the  cause shall be sub jec t to change, modi- 
“ fication or reversal w ith o u t the g rounds of 
“ objection hav ing  been specifically subm itted  
“ to the  C ourt.”

2 .

GROUNDS OF APPEAL.
1. The Suprem e C ourt had  no ju risd ic tio n  over 

th e  above-entitled  su it, fo r the  reason th a t  the  sam e 
w as rem ovable to th e  U n ited  S ta tes D istric t C ourt 
fo r th e  D istric t of N ew  Je rsey  and w as duly  and 
reg u la rly  rem oved to th a t  C ourt.

2. The evidence a t the  tria l proved th a t the  p ay -
m ent by p lain tiff of the  ju d g m e n t recovered by Rose 
Zam elsky, a d m in is tra tr ix , e tc ., of L ouis Zaraelsky, 
deceased, aga in st the Russell-Robinson Co. was no t



for loss a n d /o r  expense a ris ing  or resu ltin g  from  a 
claim  upon said Russell-Robinson Co. for dam ages 
by reason of the  business described in  the  w a r-
ran ties of the  policy of insu rance  m entioned in the  
com plaint, a g a in st w hich defen d an t agreed by said 
policy of in su rance  to indem nify  said Russell-Rob- 
inson Co.

3. The evidence a t the  tr ia l proved th a t the claim  
of Rose Zam elsky, ad m in is tra tr ix , e tc ., of Louis 
Zamelsky, deceased, aga in st th e  R ussell-R obinson 
Co., and the  ju d g m e n t upon th a t  claim  w ere by 
reason of the  dem olition or w recking  by th e  Russell- 
Robinson Co. of a  s tru c tu re .

4. The evidence a t  the  tria l proved th a t  th e  claim  
of Rose Zam elsky, a d m in is tra tr ix , e tc ., of Louis 
Zam elsky, deceased, ag a in st the  Russell-Robinson 
Co., and the  ju d g m en t upon th a t  claim  w ere by 
reason of the doing of ce rta in  m ason w ork by the  
R ussell-Robinson Co.

5. U nder said evidence the  finding  by the  T rial 
C ourt should have been in  favo r of the  defendan t.

6. The findings by th e  T rial C ourt do no t support 
the ju d g m e n t aga in st defendan t.

7. The T ria l C ourt erroneously  found th a t  the  
w ork  being done upon the  prem ises on w hich L ouis 
Zam elsky w as killed was no t the  dem olition or 
w recking of any s tru c tu re  w ith in  the m ean ing  of 
the  policy of insu rance  m entioned in the  com plain t.

8. The T ria l C ourt erroneously  found th a t  the  
w ork being  done upon said prem ises was a  rebu ild -
ing , rem odeling  and  rep a irin g  of said s tru c tu res , 
and w as inciden ta l in the  business described in  the  
w arran ties  in  said policy of insurance.

9. The T ria l C ourt erroneously  adm itted  in  evi-
dence a certa in  co n trac t betw een theR ussell-R obin-
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son Go. and F rederick  G. A gens and a  ce rta in  con -
tra c t betw een the  R ussell-R obinson Co. and the  
R eal S ecurities In v es tm en t Co., each co n trac t 
dated  A pril 1, 1910.

10. T he T ria l C ourt erroneously  adm itted  in  ev i-
dence a  certa in  con trac t betw een the  R ussell-R obin-
son Co. and th e  W m . L. B lanchard  Co., dated 
A pril 2, 1910.

11. The T ria l C ourt erroneously  adm itted  in ev i-
dence the  charge  of the  T ria l Ju d g e  to the ju ry  in 
the su it by Rose Zam elsky, a d m in is tra tr ix , e tc ., of 
L ouis Zam elsky, deceased, a g a in st the  Russell- 
Robinson Co. and the  W m  L. B lanchard  Co.

12. The T ria l C ourt erroneously  ad m itted  te s ti-
m o n y  by W illiam  L. B lanchard , a w itness on be-
h a lf of p lain tiff, as to the  claim  upon w hich Rose 
Zam elsky, a d m in is tra tr ix , e tc  , of L ouis Zam elsky, 
deceased, recovered a  ju d g m e n t ag a in st the  Russell- 
Robinson Co.

13. The T ria l C ourt erroneously  adm itted  tes ti-
m ony by F ra n k  P . Russell, a  w itness on behalf of 
p lain tiff, as to the  cla im  upon w hich Rose Zam elsky, 
ad m in is tra tr ix , e tc ., of Louis Z am elsky, deceased, 
recovered a ju d g m e n t ag a in st the Russell-Robinson 
Co.

14. The T ria l C ourt erroneously  adm itted  te s ti-
m ony by Tom  T im bernaro , a w itness on behalf of 
p lain tiff, as to the  claim  upon w hich Rose Zam elsky, 
ad m in is tra tr ix , e tc ., of L ouis Zam elsky, deceased, 
recovered a  ju d g m e n t ag a in st the  R ussell-R obinson 
Co.

15. T he T ria l C ourt found  and determ ined  the  
cause in  favor of th e  p la in tiff and ordered ju d g m e n t 
a g a in s t the defendan t for the sum  of $5,000.00 w ith  
in te re s t thereon from  Ju n e  3, 1913, a m o u n tin g  to 
$1,132.50, w hereas there w as no evidence to war-
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ra n t such finding, de te rm ina tion  and  order for 
judgm en t.

16. Ju d g m en t should have been en tered  in  favor 
of defendant.

3 .

BRIEF OF THE ARGUMENT.
I.

The Supreme Court had no jurisdiction over this 
suit, for the reason that the same was re-
movable to the United States District Court 
for the District of New Jersey and was duly 
and regularly removed to that Court.

The sum m ons and com plain t in the  p resen t case 
w ere served upon defendan t on J a n u a ry  19, 1916. 
U pon application on behalf of de fendan t a  ru le  w as 
allowed by Ju s tice  K alisch on F e b ru a ry  5, 1916, ex -
tend ing  defen d an t’s tim e to answ er u n til  F e b ru a ry  
15, 1916, w hich ru le  was en tered  on F e b ru a ry  7, 
1916.

Section 29 of the  Federal Ju d ic ia l Code is as fol-
lows (U. S. Comp. S ta ts ., 1913; Vol. 1, sec. 1010; 
p. 422):

“ W h en ev er any p a rty  e n titled  to rem ove 
“ any su it m entioned in  the las t p receding  sec-
t i o n ,  except su its  rem ovable on the  g round  of 
“ prejudice or local influence, m ay desire to re- 
“ m ove such su it from  a s ta te  cou rt to the  d is -
t r i c t  cou rt of the  U nited S tates, he m ay m ake 
“ and file a  petition , du ly  verified, in  such 
“ S ta te  cou rt a t the tim e, or any  tim e before 
“ the  defendan t is requ ired  by the  law s of 
“ the  S ta te  or th e  ru le  of th e  S ta te  co u rt in  
“ w hich such su it is b ro u g h t to answ er or plead 
“ to the declaration or com plain t of the  p lain t-
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“ iff, fo r the  rem oval of such su it in to  th e  dis-
t r i c t  cou rt to be held in  th e  d is tr ic t w here 
“ such su it is pending, and  shall m ake and file 
1 ‘th e rew ith  a  bond, w ith  good and sufficient 
“ su re ty , for his or th e ir  e n te rin g  in such d is-
t r i c t  co u rt, w ith in  th ir ty  days from  the  date  
“ of filing said  petition , a  certified copy of th e  
“ record in  such su it, and fo r pay ing  all costs 
“ th a t  m ay be aw arded by the  said d is tric t 
“ cou rt if said d is tr ic t co u rt shall hold th a t  such 
“ su it was w rongfu lly  or im properly  rem oved 
“ there to , and also for th e ir  appearing  and  en -
t e r i n g  special bail in  such su it if  special bail 
“ was o rig ina lly  requ isite  there in . I t  shall then  
“ be the d u ty  of the  S ta te  cou rt to accept said 
“ pe tition  and bond and proceed no fu r th e r  in  
“ such s u i t .”

A pe tition  by defendan t for rem oval of the  cause 
to  th e  U nited  S ta tes D istric t C ourt fo r the D istric t 
of N ew  Je rsey , and  a bond on such rem oval, as 
prescribed by the  Federa l Jud ic ia l Code, w ere p res-
ented to  Ju stice  K alisch on F eb ru ary  11, 1916, and  
w ere accepted and approved by him . H e m ade an  
order on th a t  day  for the  rem oval of the  cause to 
th e  U n ited  S ta tes  D is tric t C ourt. The petition  for, 
and  bond on rem oval were filed on F eb ru a ry  14, 
1916. A  certified copy of the  record was duly  filed 
in  th e  office of the C lerk  of th a t C ourt (case, pp. 
106-125).

M otion in  behalf of p lain tiff was m ade before the  
U n ited  S tates D istric t C ourt th a t  the  case be re -
m anded to the  Suprem e C ourt on the g round  th a t 
th e  rem oval w as no t w ith in  the tim e prescribed by 
th e  F edera l Ju d ic ia l Code, and Ju d g e  R ellstab , who 
heard  the  m otion, held th a t  the rem oval was no t in 
tim e and ordered the  cause rem anded (case, pp. 

38-41).
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No appeal could be tak en  from  the  order rem an d -
ing , and defendan t, in order to p ro tect its  position 
th a t  the  case had been du ly  and  reg u la rly  rem oved 
to the U nited  S tates D istric t C ourt and  to have th a t  
m atte r review ed by the appellate  courts of th e  
U nited  S tates, objected to the  ju risd ic tio n  of th e  
Suprem e C ourt, both in  its  answ er and a t  the tr ia l, 
upon the  g round  th a t  the  case was rem ovable to 
the  U nited  S ta tes D istric t C ourt and  had  been duly  
and regu la rly  rem oved thereto . T he objection  was 
overruled.

P resum ably  th is  C ourt is bound by th e  construc-
tion  placed upon th e  Federal Ju d ic ia l Code by th e  
U nited S ta tes D istric t C ourt. W e again  repeat 
th a t  the  Suprem e C ourt was w ithou t ju risd ic tion  
upon the  g rounds m entioned, for the  purpose of p re-
serving d e fen d an t’s position in  th a t  respect and  h a v -
ing  it  review ed by the  appellate courts of the  
U nited  S tates if necessary.

II.

The evidence at the trial proved that the payment 
by plaintiff of the judgment recovered by 
Rose Zamelsky, administratrix, etc., of 
Louis Zamelsky, deceased, against the Rus-
sell-Robinson Co., was not for loss and /or 
expense arising or resulting from a claim 
upon said Russell-Robinson Co. for damages 
by reason of the business described in the 
warranties of the policy of insurance men-
tioned in the complaint, against which de-
fendant agreed by said policy of insurance 
to indemnify said Russell-Robinson Co.

T here was no a llegation  in the  com plain t, no ev i-
dence a t the tr ia l and no finding by the  T ria l C ourt
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th a t  the  ju d g m e n t recovered by Rose Zam elsky, ad -
m in is tra tr ix , e tc ., of L ouis Zam elsky, deceased, 
a g a in st the Russell-Robinson Co., w as on a  claim  
upon  it  by reason of the  doing  by th a t com -
pany of any  carpen try  work. The only o ther busi-
ness m entioned in  the  w arran ties  of the policy and 
included in  its  indem nify ing  clause by reference to 
the  w arran ties  was all operations perform ed for the  
assured  u n d e r con trac t.

The a llegation  in  the  com plain t was th a t “ while 
“ the  said W illiam  L. B lanchard  Co. w as engaged 
“ in  an  operation  perform ed for said Russell-Robin- 
“ son Co. u n d e r said con tract, do ing  the  w ork called 
“ for thereby , upon the  prem ises know n and desig-
n a t e d  as Nos. 230 to 232 M arket stree t, a certa in  
“ wall located thereon  upon w hich the  said W illiam  
“ L. B lanchard  Co. was w orking, fell and  did s trik e  
“ one Louis Zam elsky, who was then  and there  
“ upon said prem ises, b u t who was no t em ployed by 
“ the  said R ussell-R obinson Co., by reason of w hich 
“ the said Louis Zam elsky died on the  sam e day 
“ from  the  w ounds and in ju rie s  received from  saip 
“ fa llin g  w all.” I t  was also alleged th a t  “ Rose 
“ Zam elsky, ad m in is tra tr ix  of the  e s ta te  of the  said 
“ L ouis Zam elsky, a f te r  ac tu a l tria l of the  issue, as 
“ provided fo r by said policy, for the dea th  of the  
“ said Louis Zam elsky, recovered a  ju d g m e n t 
“ a g a in s t the  said Russell Robinson Co in  the New 
“ Jersey  Suprem e C ourt for the  sum  of $6,000” 
(pp. 3-4).

T here was no a llegation  in the  com plain t th a t  the 
claim  of Ròse Z am elsky, a d m in is tra tr ix , e tc ., 
upon the R ussell-R obinson Co., n o r the  ju d g -
m en t upon th a t  claim , were by reason of an y  opera-
tion  perform ed for the  Russell-R obinson Co., by 
th e  W m . L. B lanchard  Co. under the  co n trac t be-
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tw een them . The evidence proved th a t  they  w ere 
not.

A certified copy of the ju d g m e n t record in the  
su it by Rose Zam elsky, ad m in is tra tr ix , e tc ., a g a in st 
the  Russell-Robinson Co. and  the  W m . L. B lanch-
ard  Co. w as offered in evidence on behalf of defend-
an t and adm itted  w ith o u t objection. The ju d g -
m ent record proved the reason fo r he r claim  upon 
the R ussell-Robinson Co. and fo r the  ju d g m e n t 
she recovered ag a in st it. She alledged in  h e r 
declaration (w hich was filed prio r to the  p rac -
tice A ct of 1912) th a t  the  Russell-Robinson Co. 
and the  W m . L. B lanchard Co. were in  posses-
sion of the  prem ises on w hich Louis Z am elsky w as 
killed, and th a t  they , by th e ir  se rvan ts, carelessly, 
negligently  and im properly, and  w ith o u t w a rn in g  
to him , th rew  dow n the  w all so th a t  i t  fell upon and 
killed h im  (case, pp. 126-129). E ach  com pany de-
nied those a llegations by its  plea of g en era l issue 
(case, pp. 129-130). The ju ry  found both com panies 
g u ilty  of the  negligence alleged, ye t th e  S uprem e 
C ourt en tered  ju d g m e n t a g a in st the  Russel 1-Robin- 
son Co. alone (case, p. 131). T hus i t  appears th a t  
the claim  of Rose Zam elsky, ad m in is tra tr ix , e tc ., 
upon the Russell-Robinson Co., and the  .ju d g m en t 
she recovered upon th a t claim , were by reason of 
the  fac t that the Russell-Robinson Go. , and  its men, 
carelessly, neg ligen tly  and im properly, and  w ith o u t 
w arn ing  to Louis Zam elsky, th rew  dow n the  wall so 
th a t it  fell upon him  and killed h im , and not by rea-
son o f  any operation perform ed fo r  the Russell-R obin-
son Go. by the Wm. L . B lanchard Go. under their con-
tract. The Suprem e C ourt could no t have de-
term ined th a t  the  R ussell-R obinson Co. w as 
liable because of any  operation perform ed for it  
by the W m . L. B lanchard Co. under th e ir  con trac t, 
for if i t  had, ju d g m en t would have been en tered  
against th e  W m . L. B lanchard  Co. as well as ag a in st
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the Russell-Robinson Co. If  those facts do not 
appear plainly upon the face of the  judgm en t 
record, they were proved by the  charge to the ju ry  
by the T rial Judge in  th a t suit, which was in evi-
dence in  the present case. He charged as follows 
(case, p. 81,11. 33-40; p. 80, 1. 22; p. 81,1. 10; p. 79, 
1, 38; p. 80, 1. 10):

“ I t  being adm itted  th a t the deceased m et 
“ his u n fo rtu n a te  death  by falling  under a 
“ mass of th is wall, the question is who th rew  
“ th a t wall down? I  cannot do less th an  ask 
“ you to consider w hether there is any proof in 
“ the case from  which you could in fer th a t  any -
t h i n g  which the men of the Russell-Robinson 
“ Co. did produce, or contributed to produce, 
“ th a t particu lar result.

“ W hen Mr. B lanchard was aw ay Mr. L ang, 
“ who was the forem an of the Russell-Robinson 
£ ‘Company, took his place. E ith er corporation, 
“ th a t is, e ither Mr. Blanchard or Mr. L ang, 
“ had the r ig h t to extend an inv ita tion  to some 
“ outside person and thus ju s tify  the presence 
“ of the person on the premises. Consequently 
“ it  m ay be th a t when Mr. L ang , in Mr. 
“ B lanchard’s absence, was having  th is du ty  of 
“ general oversight, th a t there would be some 
“ person or persons in the build ing to whom 
“ Mr. B lanchard, w ithout Mr. L an g ’s know l-
e d g e ,  had given an inv ita tion  to enter. I t  
“ results from  this, th a t Mr. L ang was pu t 
“ upon the special duty  of careful observation 
“ and w arning , and if there  is evidence in the 
“ case w hich satisfies you th a t Mr. L ang  failed 
“ in th is duty  of observation and w arning , 
“ and th a t Zamelsky was there by v irtue  
“ of the inv ita tion  extended to him  by Mr.
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“ Blanchard w ithout Mr. L ang ’s know ing an y -
t h i n g  about it, and this failu re  was the  cause 
“ of the accident, then Mr. L ang  came short of 
“ his du ty , and his failure, if he did fails, was 
“ a ttribu tab le  to his employer, the Russell-Rob- 
“ inson Co-

“ The B lanchard Company were independent 
“ contractors as we in fer from  the contract. 
“ They are described as sub-contractors, and I  
“ presum e th a t they were independent con trac-
t o r s .  The Russell Robinson Company were 
“ also independent, and the  Russell-Robinson 
“ Company under the rule as to independent 
“ contractors would not be liable as a p rinci-
p a l  is for his agen t for any negligence of 
“ the B lanchard Company in do ing  the work 
“ under their con trac t.”

T hat charge left the ju ry  to find w hether the 
Russell-Robinson Co. and its men carelessly, neg li-
gently and improperly th rew  down the wall so th a t  
it fell upon Louis Zamelsky and killed him , and the 
ju ry  so found. They were compelled to find also 
th a t the negligence of the Russell-Robinson Co. 
and its m en caused Louis Zam elsky’s death, inde-
pendently of any operation perform ed for tha t com-
pany by the W m . L. B lanchard Co., before they 
could re tu rn  a verdict against the Russell-Robinson 
Co., and th a t they did so find was proved by their ver-
dict. There can be no question th a t the judgm en t 
record, in the ligh t of the charge by the Trial 
Judge, proved th a t the claim  of Rose Zamelsky, 
adm inistratrix , etc., upon the Russell-Robinson Co.,’ 
and the judgm en t upon th a t claim , were by 
reason of the fac t th a t the Russell-Robinson Co. 
and its men carelessly, negligently  and im properly, 
and w ithout w arning to Louis Zamelsky, threw  
down the wall so th a t it  fell upon and killed him ,
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and not by reason of any operation performed for the 
Russell-Robinson Co. by the W m . L. B lanchard Co.

E xplanation  of the reason for the charge by the 
T rial Ju d g e  in  the su it by Rose Zamelsky, adm inis-
tra tr ix , etc., against the Russell-Robinson Co. and 
the W m . L. B lanchard Co. was contained in  the  
testim ony by p lain tiff’s witnesses, W illiam  L. 
B lanchard and Tom Tim bernaro, president and em -
ploye, respectively, of the W m . L. B lanchard Co., 
and by one of p lain tiff’s exhibits in the  p iesen t
case.

Mr. B lanchard reluctan tly  adm itted th a t the 
men employed by the Russell-Robinson Co. helped 
to throw  down the wall, and th a t L ang , a forem an, 
employed by th a t company, was in charge of the 
prem ises while he was aw ay, which was substan -
tially  the testim ony he gave at the tria l of the for-
m er su it (case, pp. 26-31). Mr. T im bernaro ad -
m itted  th a t he had testified a t the tria l of th a t su it 
th a t L ang helped h im  throw  down the wall (case, 
p. 36, n . 18-32).

The contract between the W^m. L. B lanchard Co. 
and the Russell-Robinson Co. (E xhibit P  7, pp. 82 
et seq.), proved th a t the two companies were inde-
pendent con tractors.

The ju d g m en t record in the  su it by Rose Zamelsky, 
adm in istra trix , etc., against the Russell-Robinson 
Co. and the W m. L. B lanchard Co., together w ith 
the charge to the  ju ry  by the Trial Judge  in  th a t 
su it and the testim ony and exhib it in the present 
case, proved th a t the claim  by Rose Zamelsky, ad-
m in istra trix , e tc., upon the Russell-Robinson Co., 
and the judgm en t she recovered upon th a t  claim, 
were solely by reason o f the fact that the Russell- 
Robinson Go. and its men carelessly, negligently and  
improperly threw down the wall, without warning to
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Louis Zamelsky, so that it fe ll upon and killed  h im , 
and not by reason o f  any operation perform ed for the 
Bussell-Robinson Go. by the Wm. L . Blanchard Co. 
under their contract. There was no evidence to the 
contrary.

The m ere fact th a t Louis Zamelsky was killed 
while the W m . L . B lanchard Co. was perform ing 
an operation for the  Russell-Robinson Co. under 
their contract, was im m aterial. Rose Zam elsky, 
adm inistratrix , etc., had no claim  upon the  Ruseell- 
Robinson Co. merely because Louis Zamelsky was 
killed while an operation was being perform ed for 
it by the W m . L. B lanchard Co. T hat fac t in  itself 
furnished no valid reasoii for a claim  against e ither 
company. She made no claim  upon the Russell- 
Robinson Co. th a t it was liable because Louis 
Zamelsky was killed while the W m . L. B lanchard 
Co. was perform ing an operation for it. H er claim  
was th a t the Russell Robinson Co. was gu ilty  of 
negligence in its own operations. The ju ry  found 
th a t such was the case and the Suprem e Court sus-
tained the verdict of the ju ry . The reason for the 
claim  of Rose Zamelsky, adm in istra trix , e tc., upon 
the Russell-Robinson Co. and for the judgm en t 
upon th a t claim, which judgm en t resulted  in loss or 
expense to the Russell-Robinson Co. was its own 
operations, and not those performed for it by the 
W m . L. B lanchard Co. If  th a t w as not so, the 
verdict would have been sustained against both 
companies for the W m . L. B lanchard Co. would 
have been held liable for its own operations.

There was no evidence th a t the Russell-Robinson 
Co. had suffered loss or expense which arose or re-
sulted from  a claim  upon it  by reason of any  busi-
ness described in the w arran ties of defendant’s 
policy of insurance.
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III.
The evidence at the trial proved that the claim of 

Rose Zamelsky, administratrix, etc., of 
Louis Zamelsky, deceased, against the 
Russell-Robinson C o, and the judgment 
upon that claim, were by reason of the de. 
molition or wrecking by the Russell-Robin-
son Co. of a structure.

The policy of in su rance  in  question  by the  ex -
press te rm s of its  w a rran tie s  excluded in d em n ity  by 
defendan t to the  R ussell-R obinson Co. for loss or 
expense arising  or re su ltin g  from  claim s upon i t  for 
dam ages by reason of th e  dem olition or w reck ing  of 
any  s tru c tu re  (case, p. 52).

The S tandard  D ic tionary  defines the  verb  “ de-
m olish” as follow s: “ To destroy  by te a rin g  or th ro w -
in g  dow n, as a bu ild ing , wall, or the like; separa te  
th e  fab ric  or ru in  the  s tru c tu re  of, raze, d ism an -
tle .”

The sam e w ork  defines the  verb “ w reck” th u s: 
“ to b rin g  an y  form  of ru in  or destruction  upon, 
overthrow , sh a tte r  or b reak  to pieces, destroy ; as to 
w reck  a com m ercial house, to w reck a ra ilw ay  
tra in , or, financially  a ra ilw a y .”

T h a t w ork defines a “ s tru c tu re ” as “ th a t w hich 
is constructed , a  com bination  of rela ted  parts ; as a 
m achine, a  bu ild ing , or a b rid g e .”

I t  w as said in  the  case of H askell et al. vs. G alla-
gher et a l.y 50 Æ  H ,  4-85; 20 In d . A p p .} 224, th a t  
the  te rm  “ s tru c tu re ” w hen applied to a m ateria l 
th in g  m ade by h u m an  labor, w hether considered 
etym ologically , or w ith  reference to the w ords by 
w hich it is im m ediately  preceded in the  s ta tu te  
m eans som eth ing  composed of p a rts  or portions 
w hich have been pu t together by hum an  exertion .
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In  th a t case it was held th a t  an  oil well, to g e th er 
w ith  the derrick  engine, boiler, pum ps, piping, and  
appliances a ttached  there to , w as a  “ s tru c tu re ” 
w ith in  the m ean ing  of a s ta tu te  g iv in g  to m ateria l 
m en a lien on a house, m ill or o th er struc tu re .

In  the  case of K arasek vs. P eier , 50 L . R . A . , 
p. 3Jf5 (W ash in g to n  Suprem e C ourt), i t  w as held  
th a t a fence was a “ s tru c tu re ” w ith in  the  m ean ing  
of a  s ta tu te  p rovid ing  th a t  an  in ju n c tio n  m ay be 
g ran ted  to re s tra in  the  m alicious erection by any 
ow ner or lessee of land, of any  s tru c tu re  in tended 
to spite, in ju re  or annoy an ad jo in in g  proprietor. 
I t  w as said in  th a t  case th a t  in  th e  w idest sense, a 
s tru c tu re  is any  production  or piece of w ork  a rtif i-
cially bu ilt up  or composed of p a rts  jo ined to g e th er 
in some definite m an n er; any  construction .

I t  w as said in  the  case of Giant Powder Go. v. 
Oregon Pac. I iy . Co. et al, 1$ Fed., p . IflO, th a t  a 
railw ay  is lite ra lly  and technically  a  “ s tru c tu re .” 
I t  consists of the  bed or foundation , w hich m ay  be 
of e a rth , stone or trestle-w ork , on w hich are laid 
the  ties and  rails. These, taken  to ge ther, consti-
tu te  a “ s tru c tu re ” in  the fu ll sense of the  w ord— a 
som eth ing  joined together, bu ilt, constructed . 
F reund , L a t. L ex ., “ S tru c tio ,” “ S tru c ;” W orcest. 
D iet., “ S tru c tu re .”

The declara tion  in the  su it by Rose Zam elsky, 
ad m in is tra tix , e tc ., ag a in st the  R ussell-R obinson 
Co., and the  W m .L . B lanchard  Co., alleged th a t  both  
of those com panies, by th e ir se rvan ts, carelessly, 
neg ligen tly  and im properly, and w ith o u t w a rn in g  
to Louis Zam elsky, th rew  dow n the  w all w hich fell 
upon and killed him . E ach com pany denied th a t 
a llegation . The ju ry  found  both  of them  gu ilty . 
The Suprem e C ourt determ ined th a t  the  verd ic t of 
the  ju ry  was correctly  found ag a in st the  Russell-
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Robinson Co. alone. Those facts appeared on the  
face of the judgm en t record in  th a t su it which was 
in  evidence. Thus it  appears from  the judgm en t 
record th a t the  Russell-Robinson Co, and its men 
th rew  down the w all w hich fell upon and killed 
Louis Zamelsky.

The charge to the ju ry  by the Trial Judge  in the  
su it by Rose Zamelsky, ad m in is tra trix ,e tc ., against 
the Russell-Robinson Co, and the W m. L . B lanch-
ard Co., w hich was in evidence in the  present case, 
m akes it plain th a t the ju ry  in th a t su it found the 
Russell-Robinsou Co. and its men, gu ilty  of care-
lessly, negligently  and im properly throw ing down 
the wall m entioned. The charge was as follows 
(supra) :

“ I t  being adm itted th a t the deceased m et his 
“ un fo rtunate  death  by falling under a mass of 
“ this wall the question is who threw  th a t wall 
“ down? I  cannot do less than  ask you to con-
s i d e r  w hether there is any proof in  the case 
“ from  which you could in fer th a t any th ing  
“ which the m en of the Russell-Robinson Com- 
“ pany did produce, or contributed to produce, 
“ th a t particu lar resu lt.”

A part from  the judgm en t record m entioned 
above and the evidence bearing upon it, the testi-
mony by Mr. W illiam  L. B lanchard and Mr. Tom 
Tim bernaro in the present case was th a t the men of 
the  Russell-Robinson Co. helped to throw  dow n the 
wall.

The uncontradicted evidence was th a t the R us-
sell-Robinson Co. and its  men helped to throw  down 
the wall which fell upon and killed Louis Zamelsky, 
and th a t the claim  of Rose Zamelsky, adm in istra-
trix , etc., upon th a t Company was by reason of th a t 
fact. T hat being so, the question was w hether the
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throw ing down of the wall was the demolition or 
wrecking of a structure.

The wall which fell upon and killed Louis Za-
melsky was the center or pa rtition  wall betw een 
the two buildings on the  premises and was several 
stories in heighth. I t  was not taken down brick by 
brick but was pushed over in sections so th a t it  fell 
into the cellar.

The Trial Judge in charging  the ju ry  in  the s u it  
by Rose Zamelsky, adm in istra trix , e tc., against the 
Russell-Robinson Co. and the W illiam  L . B lanch 
ard Co., said (italics ours):

“ Of course the demolishing of the  wall was 
“ in its own natu re  a dangerous operation, I  
“ m ean an operation which required g rea t care 
“ not only for the safety of the men engaged in 
“ it but the safety of individuals who m igh t be 
“ around.”

The wall m entioned was unquestionably being 
demolished or wrecked a t the tim e Louis Zamelsky 
was killed. I t  was a struc tu re , considered as a 
part of the buildings which it separated and by i t -
self. Considering the buildings as a whole, pa rt of 
their struc tu re  was demolished or wrecked w hen 
the wall was throw n down. Considered by itself 
the wall was som ething built, constructed and 
joined together. The word “ stru c tu re” as used in 
the policy of insurance in  question was a generic 
term  em bracing any th ing  constructed and capable 
of being demolished or wrecked. I t  cannot be con-
strued to m ean less.

The Trial Judge  charged the ju ry  in  the  su it by 
Rose Zamelsky, adm inistratrix , etc., against the  
Russell-Robinson Co. and the W m . L. B lanchard 
Co. th a t the two companies were independent con-
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trac to rs  and th a t  the  fo rm er w as no t liable for the  
negligence of the  la tte r. T herefore, i t  appears 
th a t  th e  Russell-R obinson Go. w as no t held for any  
negligence of the  W m . L. B lanchard  Co. and its  
m en in  th ro w in g  dow n the  wall.

The claim  of Rose Zam elsky, a d m in is tra tr ix , etc., 
upon the  Russell-Robinson Co. and the ju d g m e n t 
she recovered ag a in st th a t  com pany w ere by reason 
o f the demolishing or wrecking o f the wall by the 
Russell-Robinson Go. and its men w ithout due w arn-
ing to Louis Zam elsky. D efendan t’s policy of in -
surance did not cover loss or expense a ris in g  or re -
su ltin g  from  such a claim .

IV.

The evidence at the trial proved that the claim of 
Rose Zamelsky, administratrix, etc., of 
Louis Zamelsky, deceased, against the Rus-
sell-Robinson Co., and the judgment upon 
that claim, were by reason of the doing of 
certain mason work by the Russell-Robin- 
son Co.

The specifications for m ason w ork to be done 
upon th e  prem ises on w hich Louis Zam elsky was 
killed provided fo r the tak in g  dow n of the  w all which 
fell upon and killed him , the  rem oval of debris, and  
for th e  w atch ing  and g u a rd in g  of the  prem ises 
(case, p. 93, 1. 35; p. 94, 1. 4; p. 91, 11. 17-28.)

The only w ork being  done upon th e  prem ises a t  
the  tim e Louis Zam elsky w as killed w as the  ta k in g  
dow n of the  w alls and  the rem oval of b u rn t wood 
and debris.

Rose Zam elsky, as ad m in is tra trix , e tc ., of L ouis 
Zam elsky, claim ed th a t  the  Russell-Robinson Co, 
and  its  m en carelessly, neg ligen tly  and im properly
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and w ithou t w arn ing  to Louis Zam elsky pulled 
dow n the  wall so th a t it fell upon and killed  h im  
(case, p. 128, 11. 23-41). The ju ry  in  her su it 
ag a in st the Russell-Robinson Co. and the  W m . L . 
B lanchard  Co. found th a t  such w as the fac t and 
th e  Suprem e C ourt susta ined  the  verd ic t of the 
ju ry . The uncontrad icted  evidence w as th a t  the  
claim  of Rose Zam elsky, ad m in is tra trix , etc., upon 
the  Russell-Robinson Co., and the  ju d g m en t upon 
th a t  claim  were by reason of th e  careless, n eg lig en t 
and im proper tak in g  dow n of the w all by the  R us-
sell-Robinson Co. and  its m en w ith o u t w arn in g  to 
Louis Zam elsky. -

I t  is apparen t th a t a t the tim e Louis Zam elsky 
w as killed the Russell-Robinson Co. and its  m en 
were engaged in  tak in g  dow n the  w all which fell 
upon h im ; th a t the tak in g  down of the  w all and the  
w atch ing  and g u ard in g  of the prem ises were p a rt of 
the  mason w ork to be done upon the  prem ises; and 
th a t  the claim  by Rose Zam elsky, ad m in is tra tr ix , 
etc., upon the  R ussell-Robinson Co., and  the  ju d g -
m en t on th a t  claim , arose or resu lted  by reason of 
the  doing of such m ason w ork by th a t  Com pany. 
D efendan t’s policy of in su rance  provided for no in -
dem nity  to the  Russell-Robinson Co. ag a in st loss or 
expense which arose or resulted  from  claim s upon 
th a t com pany by reason of the  doing by it  of any  
m ason work.

y .

Under the evidence the finding by the Trial Court 
should have been in favor of defendant.

The uncon trad ic ted  evidence proved th a t the 
claim  of Rose Zam elsky, a d m in is tra tr ix , e tc ., upon 
th e  Russell-Robinson Co., and the ju d g m en t upon 
th a t  claim , by v irtue  of which th a t  com pany su f-
fered loss or expense, did not arise or resu lt by rea-
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son of any  opera tion  perform ed for it by the  W m . 
L . B lanchard  Co. b u t th a t they  arose o r resulted  
by reason of the  dem olition or w reck ing  of the  wall 
by the R ussell-Robinson C o., and th a t  the  dem olition 
or w reck ing  of the  wall was p a rt of the m ason w ork 
beingdone upon the prem ises. T h a t being  so, p la in t-
iff was n o t en titled  to indem nity  under d e fen d an t’s 
policy of insu rance , and  the  T rial C ourt should have 
found in  favor of defendan t.

VI

The findings by the Trial Court do not support 
the judgment against defendant.

The T ria l C ourt found th a t on April 5, 1910, the  
W m . L. B lanchard  Co. was engaged in w ork  upon 
th e  cen ter w all on the prem ises, under its  con trac t 
w ith  the  R ussell-R obinson Co., and th a t a t th a t  
tim e the  wall fell and struck  L ouis Zam elsky, cau s-
in g  w ounds from  w hich he died. H e ruled th a t  such 
\york cam e w ith in  and was covered by the clause of 
th e  w arran ties  re la tive  to all operations perform ed 
fo r the  R ussell-Robinson Co. u n d er con trac t (case, 
p, 135, 1. 23; p. 136, 1. 18; p. 137, 11. 10-20).

D efendan t agreed, by its  policy of in su rance , to 
indem nify  the  Russell-Robinson Co. only a g a in st 
loss or expense a ris in g  or resu ltin g  fro m  claims 
upon it by reason o f the business mentioned in  the 
warranties.

A ssum ing  th a t the Trial Court correctly  found 
th e  fac ts  above sta ted , and th a t  h is ru lin g  w as 
proper, there was no find ing  that the claim o f Rose 
Zam elsky , adm in istra trix, etc., o f Louis Zam elsky  
upon the Russell-Robinson Go., arose or resulted by 
reason o f those facts, nor th a t  the  Russell-Robinson 
Co., by v irtu e  of the ju d g m e n t recovered b y 'h e r  
ag a in st it, had suffered loss or expense which
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arose or resulted  by reason of those facts, yet p la in t-
iff could recover only on a find ing  that such com-
p a n y  had suffered loss or expense which arose or 
resulted fr o m  a claim, upon it  by reason thereof. 
The T rial C ourt could not so find in  view  of the 
ju d g m e n t record in the  su it by Rose Zam elsky, 
adm in istra trix , e tc ., a g a in st the  Russell-R obinson 
Co. and the W m . L. B lanchard  Co., and  the  
evidence bearing  upon it. There w as a deficiency in 
the findings w hich was fa ta l to any  recovery by 
p lain tiff in  th e  presen t case.

VIII
The Trial Court erroneously found that the work 

being done upon the premises, on which 
Louis Zamelsky was killed, was not the de-
molition or wrecking of any structure 
within the meaning of the policy of insur-
ance mentioned in the complaint.

The T rial C ourt did not s ta te  the  reason for his 
finding th a t the  w ork being done upon the prem ises, 
on which Louis Zam elsky was killed, w as no t the  
dem olition or w recking of any  s tru c tu re , b u t p re -
sum ably  i t  was because the con trac ts  for the  en -
tire  w ork upon the  prem ises included rem oval of 
walls and debris, and also rebu ild ing , rem odeling 
and repairing, the rem oval o f the  walls and debris 
co n stitu tin g  the m inor portion of the w ork and the 
rebuild ing , rem odeling and  rep a irin g  the  m ajo r 
portion and, therefore, th a t  the w ork  being  done 
upon the prem ises could not be generally  described 
as dem olition or w recking.

The dem olition or w reck ing  of any  s tru c tu re  is 
described in  the  w arran ties  of d e fen d an t’s policy of 
insurance as special operations. The purpose of 
th a t clause of the  w arran ties  w as to tak e  the  dem-
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olition or w recking of any struc tu re  out of general 
business description, prevent it  from  being included 
therein  and classify such work as special operations.

The question was w hether the operation of dem -
olition or w recking of any s truc tu re  was being per 
form ed a t the tim e Louis Zamelsky was killed, and 
not w hether the work being done upon the prem -
ises could be generally  described as demolition or 
wrecking.

A t th a t tim e one of the walls on the premises 
was being pushed down in large sections so th a t it 
fell in to  the cellar, which was unquestionably an 
operation of demolition or w recking of a struc tu re . 
Therefore, the  w ork being done upon the prem ises 
a t the  tim e Louis Zamelsky was killed, w as the de-
molition or w recking of a struc tu re  w ith in  the 
m eaning of the policy of insurance and the finding 
to the con tra ry  was erroneous.

VIII

The Trial Court erroneously found that the work 
being done upon the premises, on which 
Louis Zamelsky was killed, was a rebuild-
ing, remodeling and repairing of the struc-
tures on the premises, and was incidental 
to the business described in the warranties 
of the policy of insurance.

There can be no doubt th a t the  loss or expense 
suffered by the Russell-Robinson Co., by v irtue  of 
the judgm en t recovered by Rose Zamelsky, adm in-
is tra trix , etc , against it arose or resulted from  a 
claim  upon it by reason of business in which it was 
engaged and not by reason of any operation per-
formed for it under contract.

A ssum ing th a t the work of tak ing  down walls
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pal w ork of rebuilding, remodeling and repairing 
and th a t  the work being done upon the prem ises 
can be generally described as rebuilding, rem odeling 
and repairing, such work was not incidental to the 
business described in the w arranties of the policy. 
The w ork of rebuilding, rem odeling and repairing  
included m ason work, pain ting  and w ork on m etal 
ceilings. None of th a t was incidental to carpen try  
work which was the  only business described gener-
ally in the w arranties. The finding th a t the  w ork 
of rebuilding, remodeling and repairing  was inci-
dental to the business described in the w arran ties of 
the  policy was erroneous.

IX.
The Trial Judge erroneously admitted certain 

documents and testimony.
The n in th , ten th , eleventh, tw elfth , th irteen th , 

and fourteen th  grounds of appeal will be argued u n -
der the above heading.

P lain tiff endeavored to prove th a t the Russell- 
Robinson Co. had suffered loss and expense by rea-
son of a claim upon it which was covered by de-
fendan t’s policy of insurance, and for th a t purpose 
offered in  evidence the contract betw een the Rus- 
sell-Robinson Co. and Frederick G. Agens, owner 
of part of the  premises, dated April 1, 1910; the 
contract betw een the Russell-Robinson Co. and the 
Real Securities Investm ent Co., ow ner of the rest 
of the premises, dated April 1, 1910; the con tract 
between the Russell Robinson Co. and the W in. L . 
B lanchard Co., dated A pril 2, 1910; testim ony by 
W illiam  L. B lanchard as to the w ork done by the 
last named company under th a t contract; testim ony 
by F ran k  P. Russell as to the con tract betw een the 
Russell-Robinson Co. and the W in. L. B lanchard
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Go., and testim ony by Tom Tim bernaro, an em -
ployee of the W m . L. B lanchard Co., as to the 
work being done by th a t company and its  em -
ployees a t the tim e Louis Zamelsky was killed. 
Those docum ents and th a t testim ony were ad-
m itted by the Trial Judge, over objection on be-
half of defendant, and were not subsequently 
excluded

The documents and testim ony m entioned were 
objectionable and should have been excluded.

N otw ithstand ing  any admission by defendant 
th a t Bose Zamelsky, adm in istra trix , etc., had re-
covered a judgm en t against the Russell-Robinson 
Co., plaintiff was compelled t o prove th a t ju d g m en t 
and could not do so by parol. A judgm ent cannot 
be proved by parol for any purpose.

Livesey et als. v. Besson et als., 82 N . J . L ., 
p. 333.

Lomerson v. Hoffman et al., 21p N . J . L ., p. 
674.

Plain tiff could not prove the claim  of Rose Za-
m elsky, adm in istra trix , etc., upon the Russell-Rob- 
inson Co. by parol.

The insurance policy in question contained the 
follow ing provisions:

“ If su it is b rought against the assured to 
“ enforce a claim  for dam ages covered by this 
“ policy, he shall im m ediately forw ard to the 
“ company every sum m ons or o ther process as 
“ soon as the same shall have been served on 
“ him , and the company will, a t its own cost, 
“ defend such suit in  the nam e and on behalf 
“ of the assured.

“ No action shall lie against the company to
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“ recover for any loss a n d /o r expense under 
“ this policy unless it shall be b rough t by the 
“ assured for loss a n d /o r expense actually  sus-
t a i n e d  and paid in money by him  a fte r  actual 
“ tria l of the issue, nor unless such action is 
“ brought w ith in  two years a fte r paym ent of 
“ such loss and /o r expense.”

I t  is not denied th a t the term s of the paragraph  
first above m entioned were complied with.

The rule stated in Freem an on Judgm ents, Fourth  
Edition, Yol. L , Section 174, p. 319, is as follows:

“ W henever one has an in terest in the prose-
c u t io n  or defense of an action, and he, in the 
‘•‘advancem ent or protection of such in terest, 
“ openly takes substantia l control of such pros-
e c u t io n  or defense, the judgm en t, w hen re -
c o v e re d  therein , is conclusive for and against 
“ him  to the same extent as if he were the  
“ nom inal as well as the  real party  to the ac- 
“ tion .”

I t  is stated in Cyc., Vol. ‘22, pp. 106-107, 
th a t:

“ One who is notified of the pendency of an 
“ action and is given an opportunity  to defend 
“ is concluded as to all questions determ ined 
“ therein which are m aterial to a recovery 
“ against him , in  an action for indem nity  
“ brought by defendant in the original suit. 
n * * * The judgm en t is also conclusive
“ upon defendants in  the first action in the ir 
“ character of plaintiffs, in the  second as to the 
“ facts therein determ ined. Hence, if it ap-
p e a r s  th a t the judgm en t in the first action was 
“ based upon a finding of fact fa ta l to the re-



32

“ covery in the second, the action over cannot 
“ be m ain ta ined .”

In  the case of DeGreiff v. Wilson et al., 30, N. J .  
E q ., p. 435, th a t (italics ours):

“ A lthough there is a conflict of au thority  on the 
subject, it seems to be the better opinion tha t, 
except in  cases where, upon the fa ir  construction o f 
the contract, the surety may have undertaken to be 
responsible fo r  the result o f a suit, or when he is 
made p rivy  to the suit by notice, and the opportunity 
is given to him to defend it, a judgm en t against the  
principal alone is, as a general rule, evidence of the 
fac t of its  recovery only, and not of any fac t which 
i t  was necessary to fiud in  order to recover such 
ju d g m en t.”

The exception m entioned in the case last cited 
apparently  recognizes the rules stated by Freem an 
and in Cyc., heretofore quoted. Furtherm ore  the 
policy of insurance in the  present case expressly 
provided th a t defendant would be liable for loss and 
expense actually  paid by the  Russell Robinson Co. 
after actual trial o f the issue on a claim  against it. 
I t  undertook to be responsible for the loss and dam -
age sustained by the Russell-Robinson Co. which 
arose or resulted from  a suit upon a claim covered 
by the  policy and for no other loss and expense.

P lain tiff neither alleged nor proved any fraud on 
the  part of defendant in defending the suit brought 
by Rose Zamelsky, adm in istra trix , etc., against the 
Russell-Robinson Co. and the W m . L. B lanchard 
Co. He ne ither alleged nor proved th a t defendant 
in the  present case was estopped from  denying lia -
b ility  for the judgm en t recovered by Rose Zam el-
sky, adm in istratrix , etc., against the Russell-Robin- 
son Co. by reason of any conduct on its  part in the
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defense of th a t suit. There was no finding by the 
Trial Judge th a t there was any such fraud or con-
duct resulting  in estoppel. If  plaintiff had claim ed, 
a t any stage of the case, th a t defendant could not 
deny liability  because it  defended the su it b rought 
by Rose Zamelsky, adm in istratrix , etc., against the 
Russell-Robinson Co. and the W illiam  L. B lanchard 
Co., defendant would have overcome such claim  by 
proof th a t it undertook the defense under condition 
th a t the Ruasell-Robinson Co. was not engaged in 
work excluded in the w arranties of the policy of in -
surance. Such a claim  was not made and no proof 
by defendant upon i t  was necessary. P la in tiff c an -
not claim  now, for the first tim e, th a t defendant 
was liable merely because it defended the su it m en-
tioned.

The judgm ent record in the su it by Rose Zamel-
sky, adm in istra trix , etc., against the Russell-Robin- 
son Co. and the W m. L. B lanchard Co., was ad -
m itted in evidence without objection. I t  was not 
only law ful evidence of her claim  upon the Russell- 
Robinson Co., b u t was conclusive evidence of th a t 
claim.

I t  is stated in  Cyc., Vol. L7, pp. 500-501, th a t:

“ In accordance w ith the general rule exclud-
i n g  parol evidence of the contents of an ac-
c e ss ib le  public record, it is well settled th a t 
“ the proceedings, orders, judgm ents and de-
c r e e s  of courts of record cannot be proved by 
‘ ‘parol unless the record is lost or destroyed or 
“ is otherw ise inaccessible, and a properly au -
th e n t ic a te d  copy or transcrip t thereof cannot 
“ be ob tained .”

“ The rule ju s t sta ted  applies where it  is 
“ sought to establish by parol facts which prop-
e r l y  appear upon the  records of a Court, or to
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“ prove by parol evidence the contents of docu- 
“ m ents properly constitu ting  a part of such 
“ records, although such facts and docum ents 
“ are not the acts of the Court itself. * * *

. “ The rule under discussion applies also to ex-
c lu d e  parole evidence of the contents of plead-
i n g s ,  of the findings and verdict of a ju ry  of 
“ judicial w rits, including the re tu rns and other 
“ indorsem ents made thereon, and certificates 
“ of discharge in bankrup tcy .”

The judgm en t record proved conclusively th a t the 
claim  of Rose Zamelsky, adm inistratrix , etc., upon 
the Russell-Robinson Co., and the judgm ent she re-
covered on th a t claim , were by reason of the fact 
th a t the Russell-Robinson Co. and its men, care-
lessly, negligently  and im properly threw  down the 
wall, w ithout w arning  to Louis Zamelsky, so th a t 
it fell upon and killed him. The Trial Court 
found in effect, from  the testim ony and exhibits 
m entioned, tha t the judgm en t was by reason of the 
fact th a t Louis Zamelsky was killed while the W m. 
L. B lanchard Co. were a t work upon the wall under 
its contract with the Russell-Robinson Co., thereby- 
vary ing  the judgm en t record. The testim ony and 
exhibits m entioned were therefore in jurious to 
defendant.

X.

The T ria l C ourt found and determ ined th e  cause 
in  favor o f th e  p lain tiff and ordered ju d g -
m ent a g a in st th e  defendan t fo r th e  sum  of 
$5,000, w ith  in te re s t thereon  from  Ju n e  3, 
1913, am oun ting  to  $1,132.50, w hereas 
th e re  w as no evidence to  w a rran t such find-
ing , de term ination  and  o rder fo r judgm en t.

The only evidence of any loss or expense sus-
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m ent record in the suit by Rose Zamelsky, adm in-
istra trix , etc., against th a t company and the W m . 
L. B lanchard Co. The only evidence of any claim  
upon the Russell-Robin son Co. from which th a t loss 
or expense arose or resulted was by th a t judgm ent 
record. The only evidence of the reason for th a t 
claim was by the judgm ent record. I t  appeared 
from  the judgm ent record tha t the claim  of Rose 
Zamelsky, adm in istra trix , etc., upon the Russell- 
Robinson Co. for dam ages for the death  of Louis 
Zamelsky, from  which loss or expense arose or re-
sulted to th a t company, was not by reason of any 
operation performed for it by the W m . L. B lanch-
ard Co., bu t was by reason of the demolishing or 
w recking the wall which fell upon him  by the R us-
sell-Robinson Co.

D efendant did not agree by its policy of insur 
ance to indemnify the Russell-Robinson Co. against 
loss or expense arising  or resulting from  such a 
cl ai m.

The mere fact th a t the W m . L. B lanchard Co. 
m ay have been a t work upon the wall which fell 
upon and killed Louis Zamelsky, under its contract 
w ith  the Russell-Robinson Co. was im m aterial. 
T hat clause of the w arranties of defendant’s policy 
of insurance which related to operations performed 
for the Russell-Robinson Co., under contract, related 
only to such operations as would give rise to a claim 
against th a t com pany, as for instance, where th a t 
company employed another under a con tract to do 
certain  work for it, and would beheld as a principal 
or m aster for the operations of the other. No one 
would desire or pay for indem nity insurance against 
operations for which it was in  no way responsible. 
There would be no occasion for such insurance. 
D efendant’s policy of insurance did not provide for



36

indem nity  to the Russell-R obinson Co. a g a in st loss 
or expense which arose or resulted from  the  death  
of a  person while an  operation w as being  perform ed 
fo r it under con trac t and for w hich it  was in no w ay 
responsible, bu t only ag a in s t loss or expense w hich 
arose or resulted from, claims upon it  by reason o f  
such operations. The m ere fac t th a t a t the  tim e 
Louis Zam elsky w as killed the  W m . L. B lanchard  
Co. w ere a t w ork upon the  wall w hich fell upon and  
killed him  under its  con trac t w ith  the  R ussell-R ob-
inson Co. gave rise to no claim  ag a in s t the  la s t 
nam ed com pany w hich resulted  in  loss or expense 
to it.

The uncon trad ic ted  evidence w as th a t  the loss or 
expense suffered by the  R ussell-Robinson Co., by 
v ir tu e  of the  ju d g m e n t recovered ag a in st it by 
Rose Zam elsky, a d m in is tra tr ix , etc., did no t arise 
or resu lt from  a claim  upon it  by reason of any  op-
e ra tion  perform ed for i t  by the  W m . L . B lanchard  
Co., nor by reason of any  o ther business described 
in th e  w arran ties  of de fen d an t’s policy of insu rance , 
b u t solely by reason of the dem olishing or w recking  
of the  w all which fell upon and killed L ouis Za-
m elsky by the  R ussell-R obinson Co., an operation 
expressly no t included in the  w arran ties of the  pol-
icy, w hich dem olition or w recking  w as p a rt of the  
m ason w ork being  done on the pr emises.

T here being  no evidence to the  co n tra ry , the 
finding, de term ination  and ju d g m en t ag a in st de-
fen d an t w as erroneous.

W e respectfu lly  subm it th a t  ju d g m e n t should  
have been en tered  in  favor of defendan t.

C O LLIN S & CORBIN, 
A tto rneys of D efendant-A ppellant. 

Ge o r g e  S. Ho bar t ,
Ro be r t  J. Ba i n ,

Of Counsel.



A rthur W . Cross, L aw  Printer, 248 M arket Street, N ew ark, N . J.

New Jersey Court of Errors and Appeals

of the R ussell-R obinson Go., Action at

Aetna  L ife  I nsuran ce  Co m- Supreme

This action w as founded on a public liab ility  
policy of insurance issued  by the defendant com-
pany to the R ussell-R obinson Co., who carried  
on the business o f a  general contractor and  
builder. The policy w as dated Novem ber 18th, 
1909, and covered a period o f tw enty-four  
m onths from  that date. (E xh ib it P . 2, p. 42.)

B y  the policy the defendant agreed to indem- 
n ify  the p laintiff against loss and expense re-
sulting fronj claim s upon the p la in tiff for  dam -
ages on account of bodily injuries or death ac-
cidentally  suffered by any person not em ployed  
by th e p laintiff by reason of the business de-
scribed and conducted at the locations nam ed in  
the w arranties therein stated, o f which the fo l-
low ing is  a copy:

Ch a r l e s  C. P il g r im, R eceiver

P A N Y , a corporation,

vs.

Respondent,

Appellant.

Lg/w.
On Appeal 
from

Court.

Brief for Respondent.
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CLASSIFIED DESCRIPTION  
OF TH E BUSINESS.

All operations incidental 
to the follow ing business, Estim ated
in and during the contin- A verage
uance thereof. Num ber of

Carpentry work in con-
Em ployees.

Varies
nection w ith  buildings not 
exceeding four (4) stories 
in height (no grain eleva-
tor construction). 
Carpentry work in  con- V aries
nection w ith buildings ex -
ceeding four stories in  
height (no grain elevator  
construction).
SPECIAL OPERATIONS. 
Dem olition or w recking of 
any structure. None
Operation of locom otives 
and /  or cars by m eans of 
locom otives. None
All operations performed 
for Assured under con-
tract. Prem ium  to be ad-
justed on the basis of to -
tal cost of the work, in -
cluding all labor, m aterial 
used or delivered for use, 
all allowances, bonuses 
and com m issions made, 
paid or due. V aries

Estim ated
E ntire Com- Prem ium

pensation R ate per Estim ated
for 12 $100 of Com- Premium.

Months. pensation.
35000. .35 122.50

5000. .35 17.50

E stim ated  Prem ium
total cost. rate per

$100. of 
total cost.

40000. .10 40.00
TOWN, STREET AND NUM BER  
W H ERE BU SIN ESS IS 
LOCATED
Newark, N ew  Jersey, and else-
where in N ew  England and 
Middle A tlantic States.

The R ussell-R obinson Co. subsequent to  the  is -
suing of sa id  policy and  on A p ril 1st, 1910* en-
te re d  in to  an  agreem ent w ith  the  R eal Securi-
tie s  Investm en t Com pany, a co rpo ra tion , w here-
by  the  sa id  R ussell-R obinson Co. w as to  re -
m odel and  re p a ir  the  p rem ises know n and des-
ignated  as No. 232 M arket s tre e t in  the  C ity  of 
N ew ark, New Je rse y , and  also on th a t  d ay  en-
te red  in to  a  sim ilar co n trac t w ith  F red erick  Gr. 
Agens of the  said  C ity  of N ew ark w hereby the 
sa id  com pany ag reed  to rem odel and  re p a ir  the  
p rem ises known and  designa ted  as No. 230
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V

I
M

M arket S tre e t, N ew ark, New Je rse y . (P a r . 5 of 
com plain t; p a r. 5 of answ er)'; (E xh ib its  P . 3 
and  4, pp. 54 and  60).

The Russell-R obinson Co. on A p ril 2nd, 1910, 
en tered  in to  a  con trac t w ith  W illiam  L. B lanch-
a rd  Co., w hereby the said  B lanchard  Com pany 
fo r a  consideration  ag reed  th a t i t  w ould p e r-
fo rm  and  do all the  m ason w ork and p las te rin g  
fo r the  re s to ra tio n  of said  prem ises know n as 
Nos. 230 and  232 M arket S tre e t in  accordance 
w ith  certa in  specifications. (P a r . 6 of com-
p la in t;  p a r. 6 of a n sw e r); (E x h ib it.P . 7, p. 82).

T his con tract am ongst o ther th ings p rov ided  
th a t  the  said  W illiam  L. B lanchard  Com pany 
was to take  down the cen ter w all of sa id  p rem -
ises (p. 22, 11. 37 to  4 0 ); (E xh ib it P . 7, p. 82, 
on p. 93, 11. 32 to  8, p. 94).

W hile the  said  W illiam  L. B lancha.rd Com-
pany  on A p ril 5th, 1910, w as engaged in  doing 
the  w ork under the con trac t on the  cen ter w all 
it  fell and  in fa llin g  struck  L ouis Zam elsky, who 
w as no t em ployed by the R ussell-R obinson Com-
pany  and who w as then  and  th ere  upon the  
prem ises, causing his death . (P a r . 7 of com-
p la in t; p a r. 7 of answ er.)

Im m ediately  a f te r  the occurrence of the  ac-
cident notice th e reo f w as given to  the  defend-
an t, as p rov ided  fo r in  sa id  policy and  the  
p la in tiff  perfo rm ed  all the conditions of sa id  
policy upon its  p a r t  to be perform ed. (P a r . 8 
of com plain t; pa r. 8 of answ er.)

On Ju n e  10th, 1913, in  a  cause pending  in 
the New Je rse y  C ourt of C hancery  w herein  
F ra n k  P. R ussell w as the  p la in tiff  and  the  said  
Russell-Robinson Com pany w as the  defendant, 
the p la in tiff herein , C harles C. P ilg rim , by  a n  
o rd er m ade on th a t  day  by  the  said  C ourt o f 
Chancery w as duly  appo in ted  and  subsequently
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qualified as receiver of sa id  co rpora tion , the  
R ussell-R obinson Com pany, w ith  all the  pow ers 
g ran te d  to such a receiver, p u rsu a n t to  the  
s ta tu te  in  such case m ade and  provided. (P a r . 
9 of com plain t; pa r. 9 of answ er.)

The a d m in is tra tr ix  of the  esta te  of L ouis Za- 
m elsky (Rose Zam elsky) a f te r  ac tual tr ia l  of 
the issue, as p rov ided  fo r by said  policy, re -
covered a  judgm ent of six  thousand  do llars 
ag a in st the  R ussell-R obinson Com pany in  the 
New Je rse y  Suprem e C ourt fo r the  death  of the 
said  L ouis Zam elsky.

In  th is  su it the  R ussell-R obinson Com pany 
w as rep resen ted  and  defended by the  a t to r -
neys fo r  the  In su rance  Com pany who conducted 
the  litiga tion  th roughou t to  final judgm ent w ith -
out g iving any  notice to  sa id  com pany th a t it 
in  anyw ise d ispu ted  its  liab ility  on the policy 
now being sued on in  th is  suit.

C harles C. P ilg rim , the  p la in tiff herein , as re^ 
ceiver of the said  Russell-R obinson Co., pa id  
sa id  judgm ent on the  30th day  of M arch, 1915. 
The defendan t has no t indem nified the  p la in tiff 
fo r its  loss o r expense.

T h e  case w as by  agreem ent of counsel tr ie d  
before  the  court w ithout a ju ry  and  upon th is 
s ta te  of fac ts, concerning which there  is no dis-
pute, the court found th a t the judgm ent ob-
ta ined  by Rose Zam elsky, a d m in is tra tr ix  of the 
esta te  of Louis Zam elsky, w as covered by the 
policy issued  by the  defendan t com pany, and  
found  a  verd ic t in  fav o r of the  p la in tiff fo r  five 
thousand  do lla rs w ith in te res t, p a r t  of the 
am ount which the p la in tiff had  been obliged to 
p ay  to  the  said  ad m in istra trix .

F ro m  th is  judgm ent the  defendan t now ap -
peals.
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Point I.
T H E  S U P R E M E  CO U RT H A D  JU R IS D IC -

TIO N .

The d e fe n d an t’s answ er, according to  the 
ru les of the  Suprem e C ourt, w as due to  be filed 
F e b ru a ry  8th, 1916.

On F e b ru a ry  5th, 1916, an  o rd er w as m ade 
by Ju s tice  K alisch  on an  ex p a rte  app lica tion  
extending  the  d e fe n d an t’s tim e to  answ er to  
F e b ru a ry  15th, 1916.

On F e b ru a ry  11th, 1916, th ree  days a f te r  the  
o rig inal tim e of the  defendan t to  answ er h ad  
expired, Ju s tice  K alisch  m ade an  o rd er rem ov-
ing said  cause from  our Suprem e C ourt to  the 
D istric t C ourt of the  U n ited  S ta te s  fo r  the  
D istric t of New Je rse y  (E xh ib it D. 1, page 123).

On M arch 3rd, 1916, the  a tto rn ey s fo r  the  
p la in tiff served a notice of m otion upon the  a t-
to rneys fo r the  defendan t to  th e  effect th a t  on 
M arch 13th, 1916, a t th e  U nited  S ta te s  D istric t 
C ourt fo r the  D istric t of New Je rse y  th ey  w ould 
m ake an app lication  fo r  an  o rd er rem anding  
said cause to the  New Je rse y  Suprem e C ourt 
upon the g round  th a t a t the  tim e th e  o rd er fo r  
rem oval w as m ade the tim e w ith in  which such 
an app lication  o r o rd er could have been m ade 
had  elapsed, and  the  defendan t th e re fo re  w as 
not en titled  to have the said  cause so rem oved.

On A ugust 22nd, 1916, an  opinion w as filed 
by Ju d g e  R ellstab  of the  U nited  S ta te s  D is tr ic t 
C ourt holding th a t  sa id  cause should be re -
m anded. (E xh ib it P . 1, 1. 38.)

On A ugust 22nd, 1916, an  o rd er w as m ade by  
the U nited  S ta te s  D is tric t C ourt fo r  the  D is-
tr ic t  of New Je rse y  rem anding  sa id  cause to 
our Suprem e C ourt. (E x h ib it P . 1, p. 41.)



T he 37th section  of C h a p te r  3 of th e  Ju d ic ia l  
Code g ives th e  U n ited  S ta te s  D is tr ic t  C o u rt 
pow er to  d ism iss an y  cause of ac tion  rem oved 
fro m  th e  S ta te  C ou rt to  th e  S up rem e C ourt, 
“ o r to  rem an d  i t  to  th e  co u rt fro m  w hich it  
w as rem oved. ”

•The o rd e r  m ade by  th e  U n ited  S ta te s  D is tr ic t 
C o u rt in  th is  cause w as one rem an d in g  sa id  
cause  to  th is  co u rt an d  no t d ism issing  it. T he 
o rd e r  p ro v id ed ,—

“ T h a t sa id  cause be rem an d ed  to  the  
S up rem e C o u rt of the  S ta te  o f New  J e r s e y  
fro m  w hence i t  w as rem oved  an d  th a t  sa id  
cause p roceed  in  sa id  c o u r t .”

T h is case w as th e re fo re  p ro p e r ly  re tu rn e d  to 
th is  c o u rt  w hich ag a in  acq u ired  ju risd ic tio n .

R ule  56 of th is  c o u rt (R u le  38, P ra c tic e  A ct, 
1912) abo lishes p leas  to  th e  ju risd ic tio n  an d  in  
ab a tem en t an d  p ro v id es th a t  th e  ob jection  shall 
be m ade on m otion. T he d e fe n d an t h av in g  
fa iled  to  com ply  w ith  th is  ru le  and  h av in g  filed 
its  an sw er se ttin g  fo r th  v a rio u s  defenses has 
e n te red  an  ap p ea ra n c e  in  th is  cause an d  th e re b y  
w aived  a ll ob jec tion  , to  the  ju risd ic tio n  of th is  
court.

U nited  S ta te s  v. G riefen , 72 N. J .  L. 1.

T h e  N o. H u d so n  Co. R a ilw a y  C om pany  v. 
F lanagan , 57 N. J .  L., p. 696, C o u rt -of E r ro r s  
an d  A p p eals , in  w hich Ju s tic e  G um m ere says on 
pag e  697:

“ I t  is too la te  fo r  the  d e fen d an t now  to 
tak e  excep tion  to th is  ac tion  o f th e  C ircu it 
C ou rt even if  i t  be ad m itted  to  be u n w a r-
ra n te d , fo r  by  engag ing  in  the  t r ia l  b e fo re  
the  C o u rt of Com m on P le as  i t  com m itted  
i ts e lf  to  th e  ju risd ic tio n  of th a t  co u rt an d  
as th a t  co u rt a lre a d y  h ad  ju risd ic tio n  of the
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su b jec t m a tte r  of th e  su it i ts  r ig h t  to  t r y  
th e  case becam e com plete w hen th e  p a r t ie s  
to  i t  com m itted  them selves to  i t s  ju r is d ic -
tion . ”

Point II.
T H E  L O S S  S U S T A IN E D  B Y  T H E  P L A IN -

T I F F  W A S  C O V E R E D  B Y  T H E  P O L IC Y .

T he fac ts  in  th e  case a re  c lea r an d  u n d is-
p u ted  a n d  th e  m an n e r in  w hich th e  acciden t 
com plained  of h a p p en ed  is  a d m itte d  b y  bo th  
p a rtie s .

B riefly  th e  fa c ts  a re  th e se :
1. T he R ussell-R ob inson  C om pany  h ad  a  gen -

e ra l co n tra c t to  reb u ild  an d  rem odel p rem ises  
on M arke t S tre e t.

2. I t  m ade a  c o n tra c t w ith  W illiam  L. 
B lan ch ard  C om pany  w hereby  sa id  com pany  w as 
to  do all th e  m ason  w ork  w hich also  included  
th e  p a r t ia l  rem oval o f a  c e r ta in  c e n te r  w all.

3. W hile  the  sa id  B lan c h a rd  C om pany w as 
w ork ing  upon  th e  cen te r w all an d  rem ov ing  i t

as p ro v id ed  fo r  by  i ts  c o n tra c t th e  
w all fell and  k illed  L ou is Z am elsky , who w as 
no t em ployed by  the  p la in tiff .

4. F o r  h is d e a th  so occasioned h is  ad m in is-
t r a t r ix  reco v ered  a  ju d g m en t a g a in s t th e  R u s-
sell-R obinson C om pany, who w as obliged to  p a y  
th e  sam e.

T he d e fen d an t in  i ts  po licy  ag rees  to  indem -
n ify  th e  p la in tif f  a g a in s t loss a r is in g  fro m  
claim s on account o f bod ily  in ju r ie s  o r d e a th  
acc iden ta lly  su ffe red  b y  an y  p e rso n  n o t em -
ployed by  th e  p la in tiff  by  rea so n  o f th e  b u s i-
ness conducted  by  th e  p la in tif f  a n d  described  
m  the  w a rra n tie s  a tta c h e d  to  th e  policy.
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T he w a rra n tie s  u n d e r th e  head ing  Classified 
Description of the Business reads '.

“ A ll o p e ra tio n s  in c id en ta l to  th e  follow -
ing  business in  and  d u rin g  the  con tin u a tio n  
th e re o f .”

T hen  th e  w a rra n tie s  m en tion  c a rp e n try  w ork  
in  connection w ith  bu ild ings o f a  c e r ta in  num -
b er of s to rie s  an d  th en  s ta te s  tw o special o p e ra -
tions ,— one “ d em o litio n ”  an d  th e  o th e r “ o p e ra t-
ing  of locom otives”  w hich a re  excepted. T hen  
com es th e  fo llow ing p a ra g ra p h  w hich is inc lud -
ed an d  covered  by  th e  policy,—

“ A ll o p e ra tio n s  p e rfo rm ed  fo r  th e  A s-
su red  u n d e r co n trac t, p rem iu m  to  be a d -
ju s te d  on th e  b asis  of to ta l  cost o f th e  w ork  
includ ing  a ll lab o r, m a te r ia l used  o r de liv -
e red  fo r  use, a ll a llow ances, bonuses an d  
com m issions m ade, p a id  o r d u e .”

T he p rem ium  ch arg ed  upon  th is  p a r t ic u la r  
item  by  th e  In su ra n c e  C om pany  to  the  A ssu re d  
am oun ted  to  $40 as  s ta te d  in  the  policy, being  
b ased  up o n  an  es tim ate  to ta l  u n d e r th is  clause 
of $40,000.

T he policy  should  be co n stru ed  m ost 
s tro n g ly  a g a in s t th e  d e fe n d an t and  in  fav o r 
of th e  p la in tiff .

Charles Wolff Packing Co. v. Traveller’s 
Insurance Co., 146 Pac. 1175.

Kresge  v. Maryland Casualty Co., 143 N.
W. 668.

Kinston Cotton Mills v. Liability Assur-
ance Corp., 77 S. E . 682.

T he d e fe n d an t is  responsib le  fo r  the  la n -
guage  used  in  th e  policy  an d  tfce m ean ing  
m ost fav o rab le  to  the  in su re d  m u st be ac-
cepted.

1

*

1
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R ic k e r  son  v. H . F . I . Co., 149 N. Y. 307, 
a t  313.

No w o rd s could be m ore  com prehensive  o r 
b ro a d e r th a n  th e  w o rd s “ a ll o p e ra tio n s”  an d  
th is  p h ra se  m u st m ean  exac tly  w h a t i t  say s and  
m u s t cover an y  and  all o p e ra tio n s  p e rfo rm ed  
fo r  th e  A ssu re d  u n d e r co n trac t.

T he T r ia l  C o u rt fo u n d  (page  1 3 7 ):—
“ T he clause o f th e  po licy  p ro v id in g  ‘all 

o p e ra tio n s  p e rfo rm ed  fo r  th e  A ssu re d  u n -
d e r c o n tra c t1 m eans a ll w ork  done o r  p e r -
fo rm ed  by  an y  one fo r  th e  A ssu re d  w hich 
w ork  w as covered  b y  th e  c o n tra c t e n te red  
in to  betw een th e  A ssu re d  an d  th e  p a r ty  
doing  th e  w o rk .”

T he w o rd ing  of th e  c o n tra c t is  c lear an d  defi-
n ite  an d  no o th e r co n stru c tio n  could  be p laced  
upon  it, an d  * * * th e  ru lin g  of th e  T r ia l
C ou rt in  th is  re sp ec t m u st be su sta ined .

B y  abso lu te ly  ig n o rin g  the  tes tim o n y  in  th e  
Z am elsky case an d  th e  issues w hich w ere  sub-
m itted  by  th e  C o u rt to  th e  ju ry  fo r  d e te rm in a -
tio n  an d  looking  only  to  th e  a lleg a tio n  m ade 
m ade by  th e  p la in tiff  in  h e r  com plain t an d  th e  
v e rd ic t of the  ju ry , th e  d e fe n d an t con tends th a t  
th e  ju d g m en t recovered  th e re in  p ro v es  conclu-
sively  th a t  th e  acc iden t o ccu rred  b y  rea so n  of 
the  fa c t th a t  th e  R ussell-R ob inson  C om pany  an d  
i ts  m en carelessly , n eg lig en tly  an d  im p ro p e rly  
th rew  dow n the  w all w ith o u t w a rn in g  to  L ou is 
Zam elsky.

I t  req u ire s  b u t a  g lance a t  th e  ch arg e  of 
Ju d g e  A dam s in  th a t  case to  re fu te  th is  con-
ten tion .

T he fac t th a t  th is  w ork  upon  the  w all w hich 
fell w as being  done by  B lan c h a rd  C om pany  fo r
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th e  R ussell-R obinson  C om pany u n d e r a  c o n tra c t 
e n te red  in to  betw een  them  w as n ev er even d is -
pu ted .

T he C ourt in  i ts  ch arg e  on page  73 sa y s :
“ I t  a p p e a rs  fro m  the  p ro o f th a t  c e rta in  

m en of the  B la n c h a rd  C om pany  w ere  en-
g ag ed  on th e  w ork  of dem olish ing  th is  w all. 
I t  m ay  be p resu m ed  th a t  in  do ing  so th ey  
w ere  ac tin g  u n d e r w h a t is called  in  th is  in -
s tru m e n t th e  sub -con trac t. I t  a p p e a rs  in  the  
p ro o f th a t  th e  B lan c h a rd  C om pany h ad  the  
r ig h t to  d ispose  of th e  i ro n .”

A n d  ag a in  on page  81 th e  C o u rt ch arg ed  th e  
jury:

“ Y ou w ill a lso  consider w h e th er th e re  is 
* sufficient evidence *from w hich you  can  con-

clude th a t  th e  w ork  done by  th e  R ussell- 
R obinson  Co. co n trib u ted  to  th ro w  the  w all 
dow n. T h ere  is  evidence th a t  B la n c h a rd ’s 
m en w ere  a t  w ork  on th e  w all, ta k in g  i t  
dow n w ith  p ick-axes an d  w h a t n o t and  one 
w as pu sh ed  a g a in s t i t  w ith  a  lad d er. 
T hese  a re  a ll B la n c h a rd ’s m en. T h ere  
is  evidence th a t  R u sse ll-R o b in so n ’s m en 
w ere  p u llin g  dow n old w ood a n d  I  th in k  
th e re  is  som eth ing  in  the  evidence— I  am  
su re  th e re  is— th a t  th e  tendency  of th is  p u ll-
in g  dow n of old w ood w as to  b rin g  som e 
b rick s dow n, too. I  do no t reca ll th a t  any  
of the  R u sse ll-R o b in so n ’s m en w ere  w ork -
in g  w ith  im p lem en ts in  the  w all i ts e l f .”

I f  th e  w all fell because of th e  fac t th a t  th e  
R ussell-R ob inson  Co. by its  ag en ts  an d  se rv an ts  
h a d  rem oved  and  pu lled  down som e o f th e  old 
w ood, a s  the  C o u rt charged , th en  th e  R ussell- 
R ob inson  Co. w as engaged  in  c a rp e n try  w ork  
w hich w as n ev erth e less  covered  by  th e  policy,
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en titlin g  th e  A ssu re d  to be indem nified  by  re a -
son of an y  loss su s ta in ed  thereby .

T he Ju d g e  also  ch arg ed  th e  ju ry  in  re fe ren ce  
to  th e  possib le  negligence of th e  R ussell-R ob- 
in son  Co., and  says on page  80:

“ T hese tw o com panies w ere  to g e th e r  in  
c o n tro l of th e  p rem ises. T h ere  is  no doub t 
abou t th a t. W hen  M r. B lan c h a rd  w as on 
h an d  he w atched  th e  door an d  looked a f te r  
th in g s  g en era lly . W hen  M r. B lan c h a rd  w as 
aw ay  M r. L ang , who w as th e  fo rem an  o f th e  
R ussell-R ob inson  C om pany, took  h is  place. 
E ith e r  c o rp o ra tio n , th a t  is , e ith e r  M r. 
B lan c h a rd  o r M r. L ang , h ad  th e  r ig h t to  
ex tend  an  in v ita tio n  to  som e ou tside  p erso n  
an d  th u s  ju s t ify  the  p resence  of th a t  p e rso n  
on th e  p rem ises. C onsequen tly  i t  m ay  be 
th a t  w hen M r. L ang , in  M r. B la n c h a rd ’s ab -
sence, w as h av in g  th is  d u ty  o f g e n e ra l ov e r-
sigh t, th a t  th e re  w ould be som e p e rso n  o r 
p e rso n s  in  the  bu ild ing  to  w hom  M r. B lanch-
a rd , w ith o u t M r. L a n g ’s know ledge, h ad  
g iven  an  in v ita tio n  to  en te r. I t  re su lts  from  
th is , th a t  M r. L an g  w as p u t upon  the  spe-
cial d u ty  of c a re fu l o b se rv a tio n  an d  w a rn -
ing, and  if  th e re  is  evidence in  th e  case 
w hich sa tisfies you th a t  M r. L an g  fa iled  
in  th is  d u ty  of o b se rv a tio n  an d  w arn ing , 
and  th a t  Z am elsky w as th e re  by  v ir tu e  of 
the  in v ita tio n  ex tended  to  h im  by  M r. 
B lan ch ard  w ith o u t M r. L a n g ’s know ing a n y -
th in g  ab o u t i t ;  an d  th is  fa ilu re  w as the  
cause of th e  acciden t ; th en  M r. L a n g  cam e 
sh o rt of h is  d u ty  an d  h is fa ilu re , i f  he d id  
fa il , w as a ttr ib u ta b le  to  h is  em ployer, th e  
R ussell-R ob inson  C om pany. T h is conclusion 
w ould lead  to  a  v e rd ic t fo r  the  p la in tiff  and  
a g a in s t th e  R ussell-R ob inson  C om pany ; un-
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less i t  should  a p p e a r  in  y o u r op in ion  th a t  
M r. Z am elsky by  h is  own negligence con-
tr ib u te d  to  h is own d e a th .’’

T h is  is the  only  conceivable th e o ry  upo n  which 
th e  v e rd ic t a g a in s t the  R ussell-R ob inson  Co. can 
be su sta ined , an d  if  th e  ju d g m en t w as ren d e red  
because of th is  fac t th en  the  policy  n e v e rth e -
less covered  th e  p la in tiff  fo r  th e  loss su s ta in ed  
because the  g en era l m an ag em en t o r g u a rd in g  of 
the  p rem ises upon  w hich the  p la in tiff  w as w ork -
ing  is c e r ta in ly  an  o p e ra tio n  in c id en ta l to  th e  
bu sin ess  its e lf  w hich w as be ing  c a rr ie d  on upon  
sa id  p rem ises.

B u t th e re  is no den ia l in  th e  e n tire  case of 
th e  fa c t th a t  th e  B lan c h a rd  C om pany  w as w o rk -
ing  on the  w all w hich fell an d  k illed  Z am elsky 
an d  th a t  th e  fa llin g  w as th e  d irec t cause o f h is 
d ea th  and  th a t  the  B lan c h a rd  C om pany  w as do-
ing  the  w ork  th e reo n  u n d e r a  w rit te n  c o n trac t 
w ith  th e  R ussell-R ob inson  Co. w hich w as o ffered  
in  evidence.

T he conclusion m ust, th e re fo re , be reached 
th a t  the  p r io r  p roceed ings as a m a tte r  o f fa c t do 
n o t e s tab lish  the  d e fe n d a n t’s con ten tion  th a t  the  
w all w as rem oved  o r dem olished  by  the  p la in tiff .

M oreover th e  d e fe n d a n t’s con ten tions w ill 
av a il i t  n o th in g  un less the  C ourt holds th a t  the  
d o c trin e  o f re s  ad jud ica ta  is app licab le  to  the  
s itu a tio n  in  h an d  because i t  is  the  ap p lica tio n  
of th is  d o c trin e  w hich th e  d e fen d an t by  its  in -
d irec t a rg u m en t is  a tte m p tin g  to  obtain .

In  o th e r  w ords i t  con tends th a t  a  c e rta in  
question  w as decided  in  th e  f irs t p roceed ings 
w hich now  becom es b ind ing  an d  effective upon  
th e  p la in tiff  in  th e  p re se n t su it, an d  th e re fo re  
e stops it  fro m  o ffering  fu r th e r  evidence as to 
th e  occurrence thereo f.
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I t  is  re sp ec tfu lly  in s is ted  th a t  th e  do c trin e  of 
res adjudicata  does n o t app ly .

A  m a tte r  is  no t to  be re g a rd e d  res ad-
judicata  un less th e re  be id e n tity  of th e  
th in g s  sued  fo r, of th e  cause of action , of 
th e  p e rso n s  an d  p a rtie s , th e  q u a lity  o f th e  
p e rso n s  fo r  an d  a g a in s t w hom  th e  c la im  is 
m ade an d  the  ju d g m en t in  the  fo rm e r action  
he so in  p o in t as to con tro l th e  issue  in  
th e  p end ing  one.

Mershon v. Williams, 63 L aw  398.
Hoffmeir v. Trost, 83 L aw  358.
Clark Thread Company v. W illiam Clark 

Company, 55 E q. 658.
Cromwell v. Sac County, 94 U. S. 351.

In  the  case o f Steam Packing Co. v. Sickles, 
65 U. S. 333, th e  C o u rt held ,—

“ T h a t w here  th e  reco rd  o f the  f irs t su it 
does n o t show  th a t  the  p o in t invo lved  w as 
ac tu a lly  decided p a ro l evidence is adm is-
sible to  show  th e  s ta te  of a ffa irs  th a t  ex-
is ted  a t  th e  t r ia l  w ith  a  v iew  to  a sc e r ta in  
w h a t w as d ec id ed .”

In  Schilstra  v. Van Den Heuvel, 90 A tl. 1056, 
th e  C ourt, on page  1058, s a y s :

B u t w here  th e  second ac tion  betw een  
the  sam e p a r t ie s  is  upon  a  d iffe ren t claim  
o r dem and the  ju d g m en t in  the  p r io r  ac tion  
o p e ra te s  as an  e stoppel only  a s  to  those  
m a tte rs  in  issue  o r  p o in ts  co n tro v e rte d  
upon  th e  d e te rm in a tio n  o f w hich the  find-
ing  o r v e rd ic t w as ren d ered . In  a ll m a tte rs  
th e re fo re  w here  i t  is  sough t to  a p p lj  the  
estoppel o f a  ju d g m e n t re n d e re d  upon  one 
cause of ac tion  to  m a tte rs  a r is in g  upon  
a d iffe ren t cause o f  ac tion  th e  in q u iry  m u st 
a lw ays be as to th e  p o in t o r question  a c tu a lly
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l i t ig a te d  and  d e te rm in ed  in  th e  o rig in a l ac-
tion , n o t w ha t m ig h t have  been  th u s  lit ig a te d  
an d  de term ined . O nly upon  such m a tte rs  is  
the  ju d g m en t conclusive in  a n y  o th e r ’action.

“ T he d o c trin e  of th is  case w as a p p ro v ed  
by  th is  C o u rt in  P a te rso n  v. B ak er, 51 N. J .  
E q . 59; 26 A tl. 324, an d  in  C la rk  T h re a d  
Co. v. W illiam  C lark , 55 N. J .  E q . 658; 37 
A tl. 599. See H offm eie r v. T ro s t, 83 N. J .  
L aw  358; 88 A tl. 221.”

A  p lea  of res ad jud ica ta  m u st show th a t  
th e  sam e p o in t a t  issue  on th e  p re se n t b ill 
w as a t  issue  on th e  fo rm e r bill, an d  th a t  
th e  title  to  re lie f  is th e  sam e in  th e  sec-
ond b ill a s  in  th e  first. S chne ider v. 
S chm id t, 92 A tl. 789.

See also  B row n , et als., v. M arm aduke , 93 
A tl. 1023.

T he d e fe n d a n t’s con ten tion  m u st th e re fo re  
fa ll  fo r  th e  tw o rea so n s  above a rgued . F i r s t ,  
because th e  d e fen d an t fa iled  to  estab lish  i t  as 
a  m a tte r  o f f a c t ; secondly, even if  e stab lish ed  
the  do c trin e  o f res ad ju d ica ta  is no t app licab le  
an d  th e  decision in  th e  f irs t case is  n o t b ind ing  
upon  th e  p la in tif f  in  th e  case  a t  b a r.

T he loss su s ta in ed  by  th e  p la in tiff  w as u n -
doub ted ly  one w hich a ro se  o r re su lte d  by  re a -
son of an  o p e ra tio n  in c id en ta l to  th e  business 
described  in  the  w a rra n tie s  of the  d e fe n d a n t’s 
policies, because it  is  u n d isp u ted  th a t  i t  a ro se  
an d  re su lte d  by  rea so n  of an  o p e ra tio n  w hich 
w as being  p e rfo rm ed  fo r  th e  p la in tiff  u n d e r con-
tra c t.
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Point III.
T H E  L O S S  D ID  N O T A R IS E  B Y  R E A S O N  

O F  T H E  D E M O L IT IO N  O R W R E C K IN G  O F  
A N Y  S T R U C T U R E  B Y  T H E  R U S S E L L - 
R O B IN S O N  CO M PA N Y .

I f  the  loss w as occasioned by  rea so n  of an d  
w hile the  W illiam  L. B lan ch ard  C om pany  w as 
p e rfo rm in g  an  o p e ra tio n  u n d e r c o n tra c t fo r  the  
R ussell-R ob inson  C om pany th en  i t  is  p e rfe c tly  
im m a te ria l w h e th er o r no t th is  w ork  w as a  
w reck ing  o r dem olition  o f an y  s tru c tu re , be-
cause it  does no t conflict w ith  the  specia l o p e ra -
tio n s  s ta te d  in  the  policy  b u t comes u n d e r the  
clause “ A L L  O P E R A T IO N S  P E R F O R M E D  
F O R  T H E  A S S U R E D  U N D E R  C O N T R A C T ,”  
w hich w ould cover w reck ing  o r dem olition  as 
long  as sa id  w recking  o r dem olition  w as n o t be-
ing  done by  the  R ussell-R ob inson  C om pany i t -
se lf b u t w as being  done an d  p e rfo rm ed  fo r  it  
by  som e one else u n d e r con trac t. “ A ll o p e ra -
t io n s ”  could m ean  n o th in g  else an d  if  the  d e -
fen d a n t h ad  in ten d ed  to exclude w reck ing  o r de-
m olition  p e rfo rm ed  by  som e one else fo r  the  
A ssu re d  i t  could have so s ta te d  in  i ts  policy. 
I t  is responsib le  fo r  the  language  of th e  po licy  
and  m ust be bound  thereby .

T he w ork  being  p e rfo rm ed  on the  p rem ises  
m  question  a t  the  tim e of th e  acciden t d id  not, 
how ever, consist of a  dem olition  o r w reck ing  of 
an y  s tru c tu re .

T he w o rd in g  of th is  clause  causes i t  to  cover 
only  s itu a tio n s  w here  an  e n tire  s tru c tu re  is 
w recked o r dem olished. T h is is w ha t i t  says 
an d  w hat i t  m u st m ean. I f  th e  d e fen d an t h ad  
in ten d ed  o therw ise  it  could have  in se rte d  a f te r  
th e  w ord  “ s t ru c tu re ”  the  w ords “ o r an y  p a r t  
th e re o f .”  H a v in g  fa iled  to  do so an d  h av in g  is-

\
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sued  th e  policy  know ing th a t  i t  w ould  he con-
s tru e d  m o st fav o ra b ly  to  th e  In su re d  an d  a g a in s t 
i ts e lf  i t  m u st he deem ed to  have  in ten d ed  th a t  
th is  c lause  should  only  cover th e  w reck ing  o r 
dem olition  o f a  w hole o r e n tire  s tru c tu re .

I n  W e b s te r ’s In te rn a tio n a l  D ic tio n a ry  the  
th ird  defin ition  of th e  w o rd  “ s t ru c tu re ”  is :  
“ Som eth ing  co n stru c ted  o r b u ilt, as a  bu ild ing , 
a  dam , a b r id g e ; esp. a  b u ild in g  of som e size; 
an  edifice. ’ ’

D em olition  is  th e re  defined as  : A ct of de-
m o litio n ; d e s tru c tio n ; u t te r  o verth row ,— opposed  
to  c o n s tru c tio n ; a lso  fo rm erly , PI. ru in s ;  r e -
m ains.

W reck  is th e re  defined a s :  To d e s tro y ; d is -
able, o r se rio u sly  d am ag e ; to  b rin g  w reck  o r 
ru in  upon  by  an y  k ind  of violence ; to  overth row , 
sh a tte r , o r  d e s tro y ; to  cause to  su ffe r ru in ;  as, 
to  w reck  a  t r a in  ; to  involve in  a  w reck  ; to  
ru in , dam age  o r im p e ril by  w reck, etc.

I n  the  case  a t  b a r  th e re  w as no in te n tio n  of 
th e  B ussell-R ob inson  C om pany  o r o f th e  W ill-
iam  L. B lan c h a rd  C om pany to  dem olish  o r w reck  
th e  p rem ises know n as 230 an d  232 M arket 
S tre e t. T he w ork  w hich w as being  done upon  
the  p rem ises is  p a r t ic u la r ly  described  in  th e  con-
tra c ts  o ffered  in  evidence m ade  betw een  R ussell- 
R obinson  C om pany an d  th e  R eal S ecu ritie s  I n -
v estm en t C om pany an d  F re d e ric k  G. A gens, 
w hich p rov ide  th a t  the  sa id  c o n tra c to r  w as to  
rem odel and  re p a ir  th e  sa id  p rem ises. T he con-
t r a c t  p rice  fo r  th e  w ork  to  be done upo n  230 
M ark e t S tre e t w as $8,000 (p. 58), an d  fo r  the  
w ork  to  be done on 232 M ark e t S tre e t  $7,000 
(p. 65).

T he to ta l  am oun t of th e  co n tra c t m ade be-
tw een  th e  R ussell-R ob inson  C om pany  an d  W ill-
iam  L. B lan c h a rd  C om pany  fo r  th e  do ing  of the



17

m ason  w ork  on sa id  p rem ises, am oun ted  to 
$5,700, fo r  the  b rick  w ork, p la s te r in g  and  p a r t i -
tio n  w ork  (p. 23, 11. 32 to  36). T he cost of ta k -
ing  dow n the  cen ter w all, th e  fa llin g  of w hich 
caused  the  accident, an d  p o rtio n s  o f the  o th e r 
w alls w hich h ad  been dam aged  by  th e  fire, w ould 
have  been $60 (p. 24, 11. 1 to  18). A p p ro x im a te -
ly, th e re fo re , only  one-ten th  o f one p e r  cent, 
o f the  e n tire  c o n trac t w as re p re se n te d  by  the  
rem oval o f th e  cen ter w all an d  p o rtio n s  o f the  
o th e r w alls w hich h ad  been dam aged .

T he only  con ten tion  o f the  d e fe n d a n t 's  w hich 
could  th e re fo re  be su b s ta n tia te d  is th a t  p a r t  o f 
the  s tru c tu re  o r  s tru c tu re s  upon  w hich th e  p la in -
tif f  w as w ork ing  w as w recked  o r dem olished  
an d  th e re  is ab so lu te ly  no evidence n o r  an y  find-
in g  th a t  th e re  w as a  w reck ing  o r dem olition  of 
th e  s tru c tu re s  upon  w hich th e  p la in tiff  w as 
w orking.

I f  the d e fe n d a n t’s con ten tion  in  re g a rd  to  
th is  phase  o f the  case can  be su s ta in ed  an d  the  
w all w hich w as rem oved can  be called  a  s tru c -
tu re , causing  th e  w ork  done th e re o n  to  come 
w ith in  the  special o p e ra tio n s , th en  a  p a r t  of th e  
w all w ould likew ise be a  s tru c tu re  w ith in  th e  
d e fe n d a n t’s defin ition, an d  a  w reck ing  of an y  
p o rtio n  th e re o f  w ould co n stitu te  an  o p e ra tio n  
fa llin g  w ith in  the  special c lause excep ted  by  the  
policy.

U n d er th e  d e fe n d a n t’s con ten tions the  ta k in g  
a p a r t  o r rem oving  o f a  door fram e , the  r ip p in g  
ou t of a  w indow  sill, th e  tak in g  up  o f a  floor 
o r p a r t  th e re o f  fo r  the  p u rp o se  o f re la y in g  one, 
the  ta k in g  ou t o f pane ls  o r w ainsco tting , th e  re -
m oving  an d  re p a ir in g  of a dum b w a ite r, w ould 
all come w ith in  the  d e fe n d a n t’s  defin itions an d  
fa ll w ith in  th e  specia l c lause no t covered  by  the  
policy. ‘
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U n d e r th ese  c ircum stances th e  m ost fe r ti le  
im ag in a tio n  canno t conceive of a  s itu a tio n  w hich 
w ould  be covered  b y  th e  po licy  in  question , be- |
cause  i t  is  of com m on know ledge th a t  in  p ra c -
tic a lly  a ll c a rp e n try  w ork , excep ting  th e  ac tu a l 
w ork  of new  con stru c tio n , som e tak in g  aw ay  of 
th e  old s tru c tu re  is abso lu te ly  n ecessa ry  in  o r-
d e r to  in s ta l  th e  new  o r m ake a re p a ir  th e reo f.

I t  is  re sp ec tfu lly  contended  th a t  th e  w ork  be-
in g  done on th e  p rem ises  in  question  w as no t 
th e  dem olition  o r w reck ing  o f an y  s tru c tu re  
w ith in  th e  m ean ing  of th a t  clause in  the  policy, 
h u t w as a  re-bu ild ing , rem odeling  an d  re p a ir in g  
of sa id  s tru c tu re s .

Point IV.
*

T H E  F IN D IN G  O F F A C T  B Y  T H E  T R IA L  
C O U R T  T H A T  W IL L IA M  L. B L A N C H A R D  
C O M PA N Y  W A S  E N G A G E D  IN  D O IN G  T H E  
W O R K  ON T H E  W A L L  W H IC H  F E L L  A N D  
C A U S E D  T H E  A C C ID E N T  A N D  N O T T H E  
R U S S E L L -R O B IN S O N  CO. A N D  T H A T  T H E  
W O R K  W A S  N O T  T H E  D E M O L IT IO N  OR 
W R E C K IN G  O F  A N Y  S T R U C T U R E  IS  N O T 
R E  V IE W A B L E .

T h is  case w as tr ie d  b efo re  th e  Ju d g e  w ith -
ou t a  ju ry  by  consent of counsel.

T he T r ia l  C ou rt found  as a  m a tte r  o f fa c t 
th a t  th e  W illiam  L. B lan ch ard  C om pany  w as 
engaged  in  doing  th e  w ork  on th e  cen te r w all I
w hich caused  it  to  fa ll and  k ill Z am elsky  (pp .
135 an d  136) an d  th a t  the  w ork  be ing  done upon  
sa id  cen te r w all w as no t th e  dem olition  o r w reck-
ing  of an y  s tru c tu re  w ith in  th e  m ean ing  o f 
th a t  c lause  in  th e  policy  (p. 136) b u t w as a  re -
bu ild ing , rem ode ling  an d  re p a ir in g  of th e  s tru c -
tu re  upon  sa id  p rem ises  and  w as in c id en ta l to
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the  business described  in  the  w a rra n tie s  in  the  
policy.

T h ere  is an  abundance  o f evidence su p p o rtin g  
th ese  findings. M r. B lan c h a rd  on page  22 te s -
tified  th a t  h is  com pany  w as do ing  th e  w ork  of 
rem ov ing  th is  w all and  on page  23 a g a in  te s -
tifies to  the  sam e fa c t (line  12).

Q A nd  in  the  m o rn in g  w hen you w ere  
th e re  w h a t w ere  y o u r m en doing? A  In  
th e  m o rn in g  up  u n til 11 o ’clock we w ere  
rem oving  m a te r ia l fro m  th e  b u ild in g ; fro m  
11 o ’clock to  12 we w ere  te a r in g  dow n some 
of the  b rick  on the  cen te r w all.

T he w itness, T om  T im bernano , tes tifies to  the  
sam e effect (page  35, lines 2 to  1 0 ):

Q Do you rem em ber th e  acciden t a t  
M arke t S tre e t, 230 M ark e t S tre e t?  A  Yes, 
sir.

Q Do you know  M r. L an g ?  A  Yes, sir.
Q W ho w as do ing  the  w ork  o f te a r in g  

dow n the  w all th e re ?  A  B lan ch ard .

L ine  18:

Q H ow  m an y  m en d id  you have  w ith  
you te a r in g  dow n th e  w all?  A  Two be-
sides me.

T h ere  is a lso  sufficient evidence to  w a r ra n t  
the  finding o f th e  C o u rt th a t  th e  w ork  being  
done w as no t the  w reck ing  o r dem olition  o f an y  
s tru c tu re . T h is is fu lly  a rg u e d  and  covered  in  
th is  b r ie f  u n d e r P o in t I I I .

W h a t w ould co n stitu te  a  w reck ing  o r  dem oli-
tion  of an y  s tru c tu re  w ith in  th e  m ean ing  o f the  
d e fe n d a n t’s policy  o f in su ran ce  w ould be a  ques-
tio n  of fa c t to  be decided  by  a  ju ry . J o h n  S o m -
m er F auce t Co. v. C om m ercia l C a su a lty  Co. 99 
A tl. 342. T he T r ia l  C o u rt h av in g  d e te rm in ed

V
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th a t  fa c t acco rd ing  to  th e  evidence i ts  find ing  is  
n o t rev iew able.

J e r s e y  C ity  v. T o llm an , 60 N. J .  L . 239. On 
p ag e  240:—

“ On a  t r ia l  by  a  Jn d g e  w ith o u t a  ju ry  i t  
is  h is  p rov ince  to  se ttle  th e  fa c ts  acco rd ing  
to h is  view s o f th e  evidence. K albfleisch  v. 
S ta n d a rd  Oil Co., 14 V room  259. H is  find-
ings of fa c t a re  n o t rev iew ab le  on e rro r . 
I t  is  only w here  th e  fa c ts  fo u n d  do n o t 
su p p o rt th e  conclusion th a t  th e  ju d g m en t 
can  be d is tu rb e d  on e rro r . C olum bia, &c. 
Co. v. G eisse, 9 Id . 39, 580; C ity , &c. v. 
H ill, 10 Id .  555; B lack fo rd  v. P la in fie ld , &c., 
14 Id . 438 .”

Point V.
T H E  D O C U M E N T S  A N D  T E S T IM O N Y  

W E R E  P R O P E R L Y  A D M IT T E D .

I t  is  difficult to  u n d e rs ta n d  th e  con ten tion  of 
th e  d e fen d an t th a t  th e  ju d g m en t o b ta ined  by  
R ose Z am elsky, a d m in is tra tr ix , a g a in s t th e  R u s-
sell-R obinson C om pany  w as n o t p ro p e r ly  p roved . 
No ob jection  to  th is  effect w as m ade  a t th e  t r ia l  
o f th e  cause.

P a ra g ra p h  10 of th e  com plain t se ts  fo r th  spe-
cifically th e  reco v ery  of sa id  ju d g m en t an d  th e  
d e fe n d an t in  p a ra g ra p h  10 o f i ts  an sw er ad m its  
th e  a lleg a tio n s of p a ra g ra p h  10 of th e  com plain t.

A ccord ing  to  R ule  34 o f th e  S up rem e C o u rt 
w hich says,

i i E v e ry  m a te r ia l  a lleg a tio n  of fa c t in  a 
p lead in g  w hich is  n o t den ied  by  th e  a d -
v e rse  p a r ty  is  deem ed to  be ad m itte d  u n -
le ss  th e  la t te r  a v e rs  th a t  he h a s  no know l-
edge o r in fo rm a tio n  th e re o f  sufficient to  
fo rm  a b e lie f ,”
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th e  ju d g m en t w as ad m itte d  by  th e  p lead ings 
an d  consequen tly  no fu r th e r  p ro o f th e re o f  w as 
req u ired .

T he d e fen d an t ob jects to  the  adm ission  of th e  
evidence and  docum ents upon  the  g ro u n d  th a t  
th e  ju d g m en t reco rd  in  th e  p r io r  t r ia l  w as the  
only  com peten t evidence.

T h is is a n o th e r  a tte m p t to  a p p ly  the  d oc trine  
o f res ad ju d ica ta  w hich is n o t app licab le  fo r  
th e  rea so n s  h e re in b efo re  s ta te d  u n d e r P o in t 
I I .

A  ju d g m en t recovered  a g a in s t a p rin c i-
p a l a lone is as a  g e n e ra l ru le  a s  a g a in s t 
the  su re ty  evidence o f the  fa c t o f i ts  r e -
covery  only, an d  no t of an y  fa c t w hich it  
w as n ecessa ry  to  find in  o rd e r  to  recover 
such ju d g m en t.

D e G re iff  v. W ilson , 30 N. J .  E q. 435.

C onsequen tly  the  ju d g m en t reco rd  sim ply  
p ro v ed  the  reco v ery  of th e  ju d g m en t its e lf  and  
all o th e r  questions w ere  le f t  open, m ak ing  i t  nec-
e ssa ry  fo r  the  p la in tiff  to  p ro v e  th e  o th e r fac ts  
by  com peten t evidence in  o rd e r  to  estab lish  the  
lia b ility  o f th e  defendan t.

In  B o sto n  & M. R . R . y. B ra c k e tt, 53 A tl. 304, 
the  C o u rt on page  305 sa y s :

* * But w h atev e r questions a re  m a te r ia l to 
the  reco v ery  in  the  second su it w hich w ere  
n o t m a te r ia l to  th e  reco v ery  in  th e  f irs t 
su it and  d e te rm in ed  by  i t  a re  open * * * 
W hen  i t  is no t c lea r fro m  the  reco rd  upon  
w h a t g ro u n d  dam ages w ere  recovered , i f  
upnn  som e g ro u n d  upon  w hich th e  o rig in a l 
su it p roceeded , an d  upon  w hich th e  ju d g -
m en t m ay  have been ren d ered , the  d e fen d an t 
w ould be liab le  w hile .upon o th e rs  th ey  w ould

A
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no t, p a ro l evidence is  adm issib le  to  a sce r-
ta in  w h e th er th e  fa c ts  in  c o n tro v e rsy  have  
been  so d e te rm in ed  as  to  se ttle  th e  r ig h ts  
o f th e  p a r t ie s  in  th e  second s u i t .”

S te a m  P a ck in g  Co. v. S ick les , 65 U. S. 
333.

T h is  is exac tly  w h a t w as done in  th e  case  a t 
b a r , and  i t  w as n ecessa ry  in  o rd e r  to  p rove  
th e  d e fe n d a n t 's  lia b ility  to  o ffer in  evidence th e  
tes tim o n y  tak en  an d  th e  docum ents w hich w ere  
ad m itted .

T h ere  w as no e r ro r  in  th e ir  adm ission  b y  th e  
cou rt.

Point VI.
T H E  D E F E N D A N T  IS  E S T O P P E D  F R O M  

D E N Y IN G  L IA B IL IT Y .

In  th e  su it in s titu te d  b y  R ose Z am elsky, a d -
m in is tra tr ix  o f  th e  e s ta te  o f L ou is Z am elsky, 
deceased , a g a in s t th e  R ussell-R ob inson  C om pany 
to  reco v er dam ages a g a in s t sa id  com pany , be-
cause of th e  d e a th  of th e  sa id  L ou is Z am elsky, 
caused  by  th e  fa llin g  of th e  cen te r w all o f the  
p rem ise s  in  question , th e  R ussell-R ob inson  Com -
p a n y  w as re p re se n te d  an d  defended  by  th e  a t -
to rn ey s  fo r  th e  A e tn a  L ife  In su ra n c e  C om pany, 
th e  d e fe n d an ts  in  th is  su it, who conducted  the  
litig a tio n  th ro u g h o u t, bo th  on th e  o rig in a l t r ia l  
an d  o n  th e  h e a r in g  on th e  ru le  to  show  cause 
th e re in , w hich re su lte d  in  a  final ju d g m en t be-
in g  e n te red  a g a in s t the  sa id  com pany  fo r  th e  
sum  of $6,000. No no tice  w as ever g iven  by  the  
In su ra n c e  C om pany  to  th e  R ussell-R ob inson  
C om pany  th a t  i t  in  anyw ise  d isp u ted  i ts  liab ility  
upo n  th e  policy  in  question , an d  th e  f irs t in ti-
m atio n  th a t  th e  R ussell-R ob inson  Co. h a d  of the

*

*

,i
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fa c t th a t  the  In su ra n c e  C om pany  in ten d ed  to  d is-
p u te  lia b ility  w as a f te r  th e  e n tire  lit ig a tio n  had  
been te rm in a ted , the  ju d g m en t p a id  by  th e  com -
p a n y  an d  indem nification  asked  by  th e  com pany 
o f th e  In su ra n ce  C om pany.

U n d e r these  c ircum stances the  d e fe n d an t is 
e sto p p ed  fro m  deny ing  its  lia b ility  upon  th e  
policy.

In  th e  case o f Sachs  v. M a ry la n d  C as-
u a lty  Co., 156 N. Y. S., p ag e  419, i t  w as held 
th a t  w here  a  policy  of in su ran ce  in d em n ify in g  
th e  A ssu re d  a g a in s t loss fro m  lia b ility  im posed 
by law  fo r  in ju r ie s  to  h is em ployees sub jec ted  a 
claim  fo r  an  acciden t on an  ac tion  b ro u g h t 
th e re o n  to  the  exclusive con tro l, defense  and 
m an ag em en t o f th e  in su re r  w hich u n d e rto o k  th e  
defense  of a  su it an d  th en  abandoned  i t  on the  
g ro u n d  th a t  th e  in s u re d ’s ag en t h ad  know ledge 
o f th e  acciden t p r io r  to  the  tim e w hen i t  w as re -
p o r te d  to  the  in su re r , such in s u re r  a lth o u g h  the  
A ssu re d  unsuccessfu lly  defended  th e  su it could 
n o t in  th e  l a t t e r ’s su it a g a in s t i t  to  recover th e  
expense of th e  litig a tio n  a s s e r t  th a t  th e  claim  
w as n o t covered  by  th e  policy  since th e  in su re r  
irre sp e c tiv e  of a  s tr ic t  estoppel in  p a is  canno t 
assum e to o p e ra te  u n d e r a  p ro v is io n  in  i ts  fa v o r  
an d  th en  re p u d ia te  it.

T he case of H u m es C onstruc tion  Co. v. P h ila -
delph ia  C a su a lty  .Co., 79 A tl., p. 1 , is  ex ac tly  in 
po in t.

W h ere  th e  in su re r  u n d e r an  e m p lo y e r’s 
lia b ility  policy, p e rm ittin g  i t  so to  do and  
w ith  fu ll know lege of th e  fa c ts  took e n tire  
ch arg e  o f a  p e rso n a l in ju ry  su it a g a in s t in -
su red  an d  conducted  the  sam e, bo th  in  th e  
t r ia l  an d  a p p e lla te  cou rts , i t  could  no t th e re -
a f te r  claim  th a t  it  w as no t liab le  fo r  th e  
ju d g m en t reco v ered  on the  g ro u n d  th a t  the



in su re d  p a r ty  w as n o t an  em ployee of in -
su re d  w ith in  th e  m ean in g  of th e  policy.

T he C o u rt on  p ag e  3 sa id :
“ T h e  d e fen d an t, how ever, w ith o u t re s e r -

v a tio n , an d  w ith  an  a p p a re n t adm ission  of 
lia b ility  in  th e  p rem ises , d id  tak e  upo n  itse lf  
in  b e h a lf  o f th is  p la in tiff  th e  conduct of th e  
defense  o f  sa id  su it, bo th  in  th e  su p e rio r  
co u rt a n d  b e fo re  th is  c o u rt upon  excep tions. 
W hen  i t  w as finally  decided in  th is  co u rt th a t  
D risco ll w as n o t an  em ployee of th e  p la in -
tiff , th e  d e fe n d an t fo r  the  f irs t tim e  claim ed 
th a t  i t  w as n o t liab le  to  indem nify  th e  
p la in tif f  fo r  i ts  loss in  consequence of th e  
in ju r ie s  to  D riscoll. W ith  th e  p o ss ib ility  
th a t  i t  m ig h t be liab le  to  the  p la in tiff  u n d e r 
th e  policy , the  d e fen d an t, fo r  i ts  own p u r -
poses, d e s ired  to have  com plete co n tro l of 
th e  defense  in  th e  D risco ll su it. B ecause of 
th e  a p p a re n t  adm ission  of lia b ility  a r is in g  
fro m  th e  d e fe n d a n t’s  conduct, th e  p la in tiff  
tu rn e d  over to  i t  such com plete con tro l of 
th e  p la in t if f ’s in te re s ts  in  sa id  su it, th u s  
d ep riv in g  its e lf  o f  an y  a d v an tag e  th a t  m igh t 
a r is e  fro m  a  conduct of th e  m a tte r  b y  i ts  
ow n a tto rn e y s  in  i ts  own w ay. T he d e fen d -
a n t canno t be p e rm itte d  now  to  say  th a t  
th e  p la in tiff  w as n o t in ju re d  th e reb y , o r th a t  
th e  t r a v e l  an d  the  re su lt  o f th e  p roceed ing  
w ould  have  been th e  sam e if  th e  p la in tiff  
h a d  tak e n  charge  of th e  m a tte r  fo r  itse lf .

Such claim s a re  b ased  e n tire ly  up o n  con-
jec tu re . T he law  w ill n o t allow  the  d efen d -
a n t, w ith o u t, ren d e rin g  its e lf  liab le  to  th e  
p la in tiff , to  assum e these  in co n s is ten t po si-
tio n s  to  th e  d isa d v an tag e  of th e  p la in tif f .”
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T h e  sam e ru le  w as follow ed in  th e  case of 
E m p lo y e r s ’ L ia b ility  A ssu ra n ce  C orpo ra tio n  o f  
L o n d o n  v. Chicago and B ig  M u d d y  Coal and  
C oke Co., 141 F ed . 962.

“ T he policy  of in su ra n ce  indem nifies 
a g a in s t loss fro m  com m on law  o r s ta tu to ry  
lia b ility  fo r  dam ages on account of bodily  
in ju r ie s  f a ta l  o r n o n -fa ta l, b u t exem pts 
th e re fro m  in ju r ie s  occasioned by  rea so n  of 
th e  fa ilu re  o f  the  a ssu re d  to  o b serv e  an y  
s ta tu te  a ffec ting  th e  sa fe ty  of p e rso n s , o r 
a n y  local o rd inance, of w hich i t  h a s  know l-
edge.

“ B u t the  policy  also  p ro v id es  th a t  upon  
the  occurrence of a n  acciden t, im m ed ia te  
w ritte n  notice, w ith  th e  fu lle s t in fo rm a tio n  
ob tainab le , shall be g iven  to  the  a s s u r e r ; and  
th a t  upon  an y  such s u it  be ing  b ro u g h t fo r  
dam ages on account o f th e  acciden t, th e  a s -
su red  shall no t se ttle  an y  claim  except a t  h is 
own c o s ts ; n o r  in cu r a n y  expense, n o r  in te r -
fe re  in  an y  n eg o tia tio n  o r se ttlem en t, o r  in  
a n y  lega l p roceed ing , w ith o u t th e  consen t of 
th e  a ssu re d  p rev io u s ly  g iven  in  w ritin g —the  
a s s u re r  u n d e rta k in g  a t  i ts  own cost, to  de-
fen d  o r se ttle  ac tions in  th e  nam e ' o f the  
a ssu red , un less th e  a s su re r  shall elect to  p a y  
the  a ssu re d  th e  indem nity .

“ W h a t co n stru c tio n  w ould be p u t upon  
th e  g e n e ra l co n tra c t of in su ran ce , a s  m odi-
fied by  the  exem ption  ind ica ted , an d  how 
th a t  m ig h t a ffect d e fe n d an t in  e r r o r ’s r ig h t 
to  in d em n ify  on the  fac ts  s ta te d , h a d  p la in -
t if f  in  e r ro r  elected no t to  tak e  the  C oats 
case o u t o f d e fen d an t in  e r r o r ’s con tro l, we 
need  no t h e re  d e te rm in e ; fo r  the  act Of the  
p la in ti f f  in  error, in  ta k in g  con tro l and do-
m in ion  o f  the action  fo r  dam ages, and  keep -
ing  such  contro l and dom in ion  u n til ju d g -
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m en t w as en tered , w ith o u t no tice  to the de-
fe n d a n t in  e rro r th a t i t  d id  no t consider i t -
s e lf  liable u n d er  the  po licy— th ereb y  ta k in g  
fr o m  the  d e fe n d a n t in  e rro r  the  contro l and  
dom in ion  o f the  action— is  such  a construc-
tio n  o f the  po licy, by  con tem poraneous acts, 
as es to p s  p la in ti f f  in  erro r fro m  denying  
lia b ility , now  th a t th a t ac tion  is  a t an  end. 
To take  a n y  o th er  v iew  o f th is  case w ould  be 
to  hold th a t the a ssu rer  could e ffec tu a lly  tie  
the  hands o f the  a ssured , in  an  action  th a t 
m ig h t, or m ig h t no t, on a close construc tion  
o f  the  po licy, be covered  by  the  te rm s o f the  
po licy , and  then , the  cause being d e term in ed  
a ga inst i t, in s is t th a t upo n  a  closer read ing  
o f the  po licy , the  a ssured  ought to have been  
l e f t  to m ake  i ts  ow n de fense , &nd a t i ts  own  
r is k . T h is  cannot be the la w .”

I t  is  re sp e c tfu lly  in sis ted  th a t  th e  d e fe n d an t 
by  re a so n  of h av in g  conducted  th e  e n tire  l i t ig a -
tio n  in  th e  p r io r  su it on b eh a lf o f th e  d e fen d -
a n t, h a v in g  h a d  com plete and  e n tire  co n tro l and  
m an ag em en t th e re o f  to  final ju d g m en t, assum ed  
lia b ility  a n d  is ' now  estopped  fro m  deny ing  th e  
sam e.

I t  is  re sp ec tfu lly  con tended  th a t  no e r ro r  w as 
com m itted  in  th e  t r ia l  o f th is  c a u s e ; th a t  the  
c o u rt h a d  ju risd ic tio n  th e re o f ; th a t  th e  loss su s-
ta in e d  by  th e  p la in tiff  w as covered  by  th e  p o lic y ; 
th a t  th e  evidence received  w as p ro p e r ly  a d m it-
te d ;  th a t  th e  d e fe n d an t is  e s to p p ed  a t  th e  p re s -
en t tim e fro m  deny ing  i ts  lia b ility  an d  th a t  the  
ju d g m en t recovered  below  should  be affirm ed.

R esp ec tfu lly  subm itted ,

L U M , T A M B L Y N  & C O L T E R , 
A tto r n e y s  fo r  R esp o n d en t.

Ral ph  E . Lt jm,
O f Counsel.
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C om plaint.

Complaint.
(S e rv ed  J a n u a ry  19, 1916.)

New Jersey Supreme Court

Ch a r l e s  C. P il g r im, R eceiver of 
the  R ussell-R ob inson  Co.,

P la in t i f ,  A c tio n  a t

C om pla in t.
Aet n a  L i f e  I nsu ran ce  Co m-

pa n y , a corporation,
D efen d a n t.

C harles C. P ilg rim , R eceiver o f th e  R ussell- 
R obinson Co., re s id in g  in  th e  C ity  o f N ew ark  
in  the  C ounty  of E ssex  and  S ta te  of New  J e r s e y  
says th a t :

1. T he R ussell-R ob inson  Co. a t  the  tim es 
here in  a lleged w as a  c o rp o ra tio n  o rgan ized  and  
ex isting  u n d e r an d  by  v ir tu e  o f th e  law s o f th e  
S ta te  o f New Je rse y , hav in g  its  p rin c ip a l office 
in  the  C ity  of N ew ark  in  the  C ounty  of E ssex  
and S ta te  o f New Je rse y , and  m ain ta in ed , con-
ducted  and  c a rr ie d  on th e  business o f a g en era l 
co n trac to r and  bu ilder.

2. On N ovem ber 18, 1909, th e  d e fe n d an t w as 
and  still is a  co rp o ra tio n  d u ly  in c o rp o ra te d  w ith  
pow er and  a u th o rity , am o n g st o th e r  th in g s , to  
in su re  and  indem nify  a g a in s t loss o r expense 
a ris in g  o r re su ltin g  fro m  claim s fo r  dam ages on 
account of bod ily  in ju r ie s  o r death .

E S S E X  CO U N TY .

vs. L aw .
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3. F o r  an d  in  co n sid era tio n  o f th e  sum  of 
$360 th e  d e fe n d a n t on N ovem ber 18th, 1909, 
executed  to  th e  sa id  R ussell-R ob inson  Co. a 
policy  of in su ran ce , ag ree in g  th e reb y  to  indem -
n ify  th e  sa id  R ussell-R ob inson  Co. a g a in s t an y  
loss an d  expense to  th e  ex ten t o f $5,000, re-

1Q su itin g  fro m  claim s upon  th e  sa id  R ussell-R obin- 
son Co. fo r  dam ages on account of bod ily  in -
ju r ie s  o r d e a th  su ffe red  by  an y  p e rso n  n o t em -
p loyed  by  th e  sa id  R ussell-R ob inson  Co., by  
rea so n  of th e  bu sin ess  described  an d  conducted  
a t  th e  loca tions nam ed  in  th e  w a rra n tie s  se t 
fo r th  in  sa id  policy, sa id  policy  covering  a  p e rio d  
o f tw e n ty -fo u r m on ths, beg inn ing  N ovem ber 
18th, 1909.

4. U n d e r th e  w a rra n tie s  as con ta ined  in  sa id  
on policy  th e  b usiness o f  the  sa id  R ussell-R ob inson

Co., w as described  as  follow s u n d e r th e  fo llow ing 
h ead in g  :

« < C L A S S IF IE D  D E S C R IP T IO N  O F
T H E  B U S IN E S S .

A ll o p e ra tio n s  in c id en ta l to  th e  fo llow ing 
business, in  an d  d u rin g  the  con tinuance  
th e re o f.

C a rp e n try  w ork  in  connection  w ith  build- 
gQ in g s n o t exceeding  fo u r  (4) s to rie s  in  h e ig h t 

(no g ra in  e lev a to r c o n stru c tio n ). C a rp en -
t r y  w ork  in  connection w ith  bu ild in g s ex-
ceeding  fo u r  s to rie s  in  h e ig h t (no g ra in  ele-
v a to r  c o n stru c tio n ).

A ll o p e ra tio n s  p e rfo rm ed  fo r  th e  a ssu re d  
u n d e r c o n tra c t. ”

T he loca tion  of sa id  b u sin ess  u n d e r sa id  
w a rra n tie s  w as g iven  as fo llow s:

“ N ew ark , N ew  J e r s e y  an d  elsew here  in 
N ew  E n g la n d  an d  M iddle A tlan tic  S ta te s .”

40



3

C om plaint.

5. T he sa id  R ussell-R ob inson  Co. subsequen t 
to the  issuance  of th e  sa id  policy  en te red  in to  an 
ag reem en t w ith  th e  S ecu ritie s  In v es tm e n t Co. 
and  F re d e ric k  Gr. A gens, w hereby  th e  sa id  R us- 
sell-R obinson Co. fo r  a  co n sid era tio n  a g reed  to 
rem odel an d  re p a ir  the  p rem ises  know n an d  des-
ig n a ted  as Nos. 230 to  232 M ark e t S tre e t, New- 10 
a rk , New Je rse y , w hich h ad  been dam aged  by  
tire.

6. S ubsequen t to  th e  m ak ing  of the  a fo re -
m entioned c o n tra c t the  sa id  R ussell-R obinson  
Co. on o r  abou t th e  2nd d ay  o f  A p ril, 1910, 
en te red  in to  a  co n tra c t w ith  W illiam  L. B lanch -
a rd  Co., w hereby  th e  sa id  W illiam  L. B lan ch ard  
Co. fo r  a  co n sid e ra tio n  ag reed  th a t  i t  w ould p e r -
fo rm  an d  do a ll th e  m ason  w ork  an d  p la s te r in g
fo r  the  re s to ra tio n  of the  sa id  p rem ises  Nos. 230 20
to  232 M ark e t s tre e t, in  accordance  w ith  c e rta in  
specifications.

7. On A p ril 5, 1910, w hile th e  sa id  W illiam  
L. B lan ch ard  Co. w as engaged  in  an  o p e ra tio n  
p e rfo rm ed  fo r  sa id  R ussell-R ob inson  Co. u n d e r 
said  con trac t, do ing  the  w ork  called  fo r  thereby , 
upon the  p rem ises know n and  d esig n a ted  as Nos.
230 to 232 M arket s tre e t, a  c e rta in  w all located  
th ereo n  upon  w hich th e  sa id  W illiam  L. B lanch- 3Q 
a rd  Co. w as w orking , fe ll an d  d id  s tr ik e  one 
L ouis Z am elsky who w as th en  an d  th e re  upon  
said  p rem ises, b u t who w as n o t em ployed by
die sa id  R ussell-R ob inson  Co., by  rea so n  of 
which th e  sa id  L ou is Z am elsky  d ied  on  the  sam e 
day  from  the  w ounds and  in ju r ie s  received  from  
said  fa llin g  w all.

8. Im m ed ia te ly  a f te r  the  occurrence of the  
acciden t th e  sa id  R ussell-R ob inson  Co. gave 
notice th e re o f to  th e  d e fen d an t, as  p ro v id ed  fo r
in said  policy, an d  o therw ise  p e rfo rm ed  a ll th e  ^
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cond itions o f sa id  policy  on i ts  p a r t  to  be p e r -
form ed.

9. On Jn n e  10, 1913, in  a  cause th en  pend ing  
in  o u r N ew  J e r s e y  C o u rt of C hancery , w here in  
F ra n k  P . R ussell w as th e  co m pla inan t an d  th e  
sa id  R ussell-R ob inson  Co. w as th e  d e fen d an t, the

10 p la in tiff  h e re in , C h arles  C. P ilg rim , b y  an  o rd e r  
m ade  on th a t  d ay  by  o u r sa id  C o u rt of C hancery  
w as du ly  ap p o in ted  an d  subsequen tly  qualified  as 
rece iv e r of sa id  d e fe n d an t c o rp o ra tio n , R ussell 
R ob inson  Co., w ith  a ll th e  pow ers g ra n te d  to  
such a  receiver, p u rs u a n t to  th e  s ta tu te s  in  such 
case m ade  an d  p rov ided .

10. T h a t R ose Z am elsky, th e  a d m in is tra tr ix  
of th e  e s ta te  of th e  sa id  L o u is  Z am elsky, a f te r  
a c tu a l t r ia l  of th e  issue, as p ro v id ed  fo r  by  said

20 policy, fo r  the  d e a th  o f th e  sa id  L ou is Z am elsky, 
recovered  a  ju d g m en t a g a in s t the  sa id  R ussell- 
R ob inson  Co. in  the  New J e r s e y  S up rem e C ourt 
fo r  th e  sum  o f $6,000.

11. T he sa id  C h arles  C. P ilg rim , th e  p la in tiff  
h e re in , as rece iv e r of th e  sa id  R ussell-R obinson  
Co., w as foyced to  an d  d id  on th e  30th d ay  of 
M arch , 1915, p a y  to  the  sa id  R ose Z am elsky, a d -
m in is tra tr ix , the  sum  o f $6,847.24, be ing  th e  
am o u n t of sa id  ju d g m en t w ith  in te re s t  an d  costs

30 thereon .
12. T he d e fe n d an t h as  no t indem nified  the  

p la in tif f  fo r  sa id  loss an d  expense.
P la in tif f  dem ands $5,000 w ith  in te re s t  th e re o n  

an d  costs.

L U M , T A M B L Y N  & C O L Y E R , 
A tto r n e y s  fo r  P la in tiff .
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O rder E x te n d in g  T im e  to A n sw er.

Order Extending Time to Answer.
(E n te re d  F e b ru a ry  7, 1916.)

N E W  J E R S E Y  SU PR E I*

E s s e x  Cou nt y ,

Ch a r l e s  C. P i l g r im, R eceiver 
of the  R ussell-R ob inson  Com -
pany,

P la in tif f , 

vs.

Aet n a  Life  I nsuran ce  Co m-
pa n y , a co rp o ra tio n ,

D efendan t.

I t  is, on th is  F e b ru a ry  5, 1916, Or de r e d  th a t  
the tim e of d e fe n d an t in  above cause to  an sw er 
th e re in  be an d  i t  h e reb y  is ex tended  u n til  F e b -
ru a ry  15, 1916.

L e t the  fo reg o in g  o rd e r  be en tered .

S A M U E L  K A L IS C H ,
J .  8 . C. 30

E n te re d  F e b ru a ry  7th, 1916 on m otion  of

Co l l in s  & Co r bin ,
A tto r n e y s  o f D e fendan t.

IE  CO U RT.

10

A c tio n  a t 
L aw .

O rder E x -
tend ing  T im e.

!0

40



ö

A n sw e r .

Answer.
(P ile d  S ep tem b er 6, 1916, a s  in  tim e  by  consen t.)

N E W  J E R S E Y  S U P R E M E  C O U R T. 

E s s e x  Co u n t y .

10

20

Ch a u l e s  C. P i l g r im, R eceiver 
of th e  R ussell-R ob inson  Com -
pany ,

P la in tiff ,

v s .

Ae t n a  L ife  I nsurance  Co m-
pa n y , a corporation,

D efen d a n t.

A c tio n  a t 
L aw .

A n sw e r .

30

D efen d an t, Aetna  L if e  I nsurance  Com pa ny , 
a c o rp o ra tio n  o rg an ized  u n d e r an d  by  v ir tu e  of 
th e  law s of the  S ta te  o f C onnecticu t, h av in g  its  
p r in c ip a l office in  the  C ity  o f H a r tfo rd  in  th a t  
S ta te  an d  an  office a t  No. 100 W illiam  s tre e t in  
th is  C ity , C ounty  an d  S ta te  o f New  Y ork , says 
t h a t :

F ir s t  De f e n s e .
1. I t  ad m its  th a t  the  R ussell-R ob inson  Co. 

w as a  c o rp o ra tio n  o rgan ized  u n d e r an d  by  v ir tu e  
o f the  law s of th e  S ta te  of New J e r s e y  an d  h a d  
its  p rin c ip a l office in  the  C ity  of N ew ark , in  th e  
C oun ty  of E sse x  an d  S ta te  of N ew  Je rse y , b u t 
h a s  no know ledge o r in fo rm a tio n  w h e th e r sa id  
R ussell-R ob inson  Co. a t  a ll o f th e  tim es m en-
tio n ed  in  th e  com plain t w as a  co rp o ra tio n  an d  

40 h a d  an  office a s  s ta te d  in  p a ra g ra p h  1 of the



7
A nsw er.

com plaint, an d  h as  no know ledge o r in fo rm a tio n  
as to the  business m ain ta in ed , conducted  a n d  
c a rr ied  on by  sa id  R ussell-R ob inson  Co.

2. I t  ad m its  p a ra g ra p h  2 of the  com plain t.
3. I t  ad m its  p a ra g ra p h s  3 o f th e  com plain t, 

bu t says th a t  a ll  o f th e  p ro v is io n s of sa id  
policy of in su ra n ce  a re  n o t s ta te d  in  th e  com- 10 
p la in t.

4. I t  ad m its  p a ra g ra p h  4 of th e  complaint^ 
bu t says th a t  a ll of the  w a rra n tie s  se t fo r th  
in sa id  po licy  of in su ran ce  a re  n o t s ta te d  in  th e  
com plaint, one of sa id  w a rra n tie s  by  sa id  R u s-
sell-R obinson Co. b e ing  th a t  i ts  business d id  
no t include the  dem olition  o r w reck ing  o f a n y  
s tru c tu re .

5. I t  ad m its  p a ra g ra p h  5 of the  com plain t, 
except th a t  i t  say s th a t  the  c o n trac ts  m en tioned  " 9 
in  sa id  p a ra g ra p h  w ere  m ade  by  sa id  R ussell- 
R obinson Co. w ith  F re d e ric k  G. A gens an d  R eal 
S ecu rities In v es tm e n t Co., sep a ra te ly , on A p ril
1, 1910, and  th a t  in  an d  b y  sa id  co n tra c ts  sa id  
R ussell-R obinson  Co. a g re ed  to , p ro v id e  a ll th e  
m a te ria ls  an d  p e rfo rm  all th e  w ork  m en tioned  
in the  specifications and  show n on the  d raw in g s 
p re p a re d  by  J .  O ’R ourke  & Sons, a rch itec ts , fo r  
the m ason  w ork, c a rp e n te r  w ork, p a in tin g  and  
m etal ceilings included  in  th e  rem odel an d  r e -
p a ir  o f the  bu ild ings know n an d  d esig n a ted  as 
Nos. 230 an d  232 M ark e t S t., in  th e  C ity  o f N ew -
ark , E ssex  C ounty, N ew  Je rse y , respective ly .

6. I t  ad m its  p a ra g ra p h  6 of the  com plain t.
7. I t  ad m its  th a t  one L ou is Z am elsky  w as 

killed on A p ril 5, 1910, by  th e  fa llin g  upon  h im  
of a w all on the  p rem ises m en tioned  in  the  
com plaint, b u t denies the  o th e r a lleg a tio n s  of 
p a ra g ra p h  7 of the  com plain t.

40
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8. I t  ad m its  p a ra g ra p h  8 of the  com plain t, 
excep t i t  den ies th a t  sa id  R ussell-R ob inson  Co. 
p e rfo rm e d  a ll th e  cond itions of sa id  policy  of 
in su ran ce  on i ts  p a r t  to  be p e rfo rm ed  fo r  the  
rea so n  th a t  sa id  R ussell-R ob inson  Co., a t  the  
tim e of the  d e a th  of sa id  L ou is Z am elsky, w as

10 engaged  in  c e rta in  m ason  w ork  o r in  the  dem oli-
tio n  o r w reck ing  of c e rta in  s tru c tu re s  on the  
p rem ises  m en tioned  in  the  com plain t, c o n tra ry  to  
an d  in  v io la tio n  o f th e  w a rra n tie s  by  sa id  R u s-
sell-R obinson Co. con ta ined  in  sa id  policy  of in -
su rance .

9. I t  ad m its  p a ra g ra p h  9 of th e  com plain t.
10. I t  ad m its  p a ra g ra p h  10 of the  com plain t, 

excep t i t  say s th a t  i t  a p p e a re d  upo n  sa id  t r ia l  
th a t  th e  claim  of sa id  R ose Z am elsky  as adm in -

20 i s t r a t r ix  of the  e s ta te  o f sa id  L ou is Z am elsky 
a g a in s t sa id  R ussell-R ob inson  Co. w as n o t a  
claim  a g a in s t w hich th e  d e fen d an t a g re ed  to  in -
dem nify  sa id  R ussell-R ob inson  Co. in  an d  by  
sa id  policy  of in su ran ce  a n d  sa id  ju d g m en t r e -
covered  on sa id  c laim  by  sa id  R ose Z am elsky, 
a d m in is tra tr ix  as a fo re sa id , w as n o t a  ju d g m en t 
reco v ered  acco rd ing  to  th e  p ro v is io n s  o f sa id  
policy  of in su rance .

11. I t  h a s  no know ledge n o r  in fo rm a tio n  of 
the  fa c ts  a lleged  in  p a ra g ra p h  11 of th e  com-
p la in t, sufficient to  fo rm  a  belief.

12. I t  den ies th a t  i t  h a s  n o t p a id  p la in tiff  th e  
expense an d  costs o f th e  lit ig a tio n  a r is in g  ou t 
of the  claim  of R ose Z am elsky  as a d m in is tra tr ix  
of L ou is Z am elsky a g a in s t sa id  R ussell-R ob inson  
Co., b u t ad m its  the  o th e r a lleg a tio n s  of p a r a -
g ra p h  12 of th e  com plain t.

40



9
A n sw er.

Se c o nd  De f e n s e .
1. T he claim  of R ose Z am elsky  as ad m in is-

t r a t r ix  of th e  e s ta te  o f L ou is Z am elsky  upon  sa id  
R ussell-R obinson  Co. fo r  dam ages fo r  the  d e a th  
of sa id  L ou is Z am elsky, upon  w hich she recov-
ered  a ju d g m en t a g a in s t sa id  R ussell-R ob inson  
Co., as m en tioned  in  the  com plain t, w as a  claim  10 
upon sa id  R ussell-R ob inson  Co. fo r  dam ages on 
account o f th e  d ea th  o f a  p e rso n  su ffered , o r a l-
leged to have  been su ffered , by  rea so n  of the  de-
m olition o r w reck ing  of ce rta in  s tru c tu re s  by  
said  R ussell-R ob inson  Co.

2. T he ju d g m en t reco v ered  by  sa id  R ose 
Z am elsky as a d m in is tra tr ix  of th e  e s ta te  of sa id  
L ouis Z am elsky  a g a in s t sa id  R ussell-R ob inson  
Co. in the  New J e r s e y  S up rem e C ourt, m en-
tioned in  th e  com plain t, w as on a  claim  upon  20 
said  R ussell-R obinson  Co. fo r  dam ages on ac-
count of the  d e a th  of a  p e rso n  su ffered , o r a l-
leged to  have  been su ffered , b y  rea so n  of the  
dem olition o r w reck ing  of c e rta in  s tru c tu re s  by  
said  R ussell-R obinson  Co.

3. D efen d an t in  an d  by  the  po licy  o f in s u r -
ance m en tioned  in  th e  com plain t d id  no t ag ree  
to indem nify  sa id  R ussell-R ob inson  Co. a g a in s t 
loss o r expense a r is in g  o r re su ltin g  fro m  claim s 
upon i t  fo r  dam ages on account of the  d ea th  
of a  p e rso n  su ffered , o r a lleged  to have  been 
suffered , by  rea so n  of the  dem olition  o r w reck ing  
of any  s tru c tu re s  by  sa id  R ussell-R ob inson  Co.

Th ir d  De f e n s e .
1. On A p ril  1, 1910, sa id  R ussell-R ob inson  

Co. en te red  in to  a co n tra c t w ith  F re d e ric k  G. 
A gens and  a n o th e r  co n tra c t w ith  R eal S ecu ritie s  
Investm en t C om pany, a  c o rp o ra tio n , w here in  and  
w hereby sa id  R ussell-R ob inson  Co., fo r  c e rta in  40
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co n sid era tio n s  th e re in  exp ressed , u n d e rto o k  an d  
a g re ed  to p ro v id e  a ll th e  m a te r ia ls  an d  p e rfo rm  
a ll  the  w ork  m en tioned  in  th e  specifications an d  
show n on the  d raw in g s  p re p a re d  by  J .  O ’R ourke  
& Sons, a rch itec ts , fo r  th e  m ason  w ork, c a rp e n -
te r  w ork, p a in tin g  an d  m eta l ceilings inc luded  in

10 the  rem odel and  re p a ir  of the  b u ild ings know n 
a n d  d esig n a ted  as Nos. 230 a n d  232 M ark e t 
s tre e t in  the  C ity  of N ew ark , E sse x  C ounty , New 
Je rse y , respec tive ly .

2. In  an d  by  th e  specifications fo r  th e  m ason  
w ork  w hich w ere  a  p a r t  o f sa id  c o n trac ts  i t  w as 
p ro v id e d  th a t  th e  w est w all, th e  cen te r w all 
su p p o rte d  on the  steel beam s an d  iro n  colum ns 
an d  the  r e a r  w all of second an d  th ird  s to ry , e as t 
b u ild in g  and  th ird  s to ry  w est bu ild ing , should  be

20 ca re fu lly  tak en  down, an d  reb u ilt by  sa id  R u s-
sell-R obinson Co.

3. T he claim  of R ose Z am elsky as a d m in is tra -
t r ix  of th e  e s ta te  of L ou is Z am elsky upon  sa id  
R ussell-R ob inson  Co. fo r  dam ages fo r  th e  d e a th , 
o f sa id  L ou is Z am elsky, upon  w hich she recov-
e red  a  ju d g m en t a g a in s t sa id  R ussell-R ob inson  
Co., as  m en tioned  in  th e  com plain t, w as a  claim  
upo n  sa id  R ussell-R ob inson  Co. fo r  dam ages on

3 q  account o f th e  d ea th  of a  p e rso n  su ffered , o r a l-
leged  to have  been  su ffered , by  rea so n  of the  
do ing  of sa id  m ason  w ork  by  sa id  R ussell-R obin- 
son Co.

4. T he ju d g m en t recovered  by  sa id  R ose 
Z am elsky  as a d m in is tra tr ix  of the  e s ta te  of sa id  
L ou is Z am elsky a g a in s t sa id  R ussell-R ob inson  
Co. in  the  N ew  J e r s e y  S up rem e C ourt, m en tioned  
in  the  com plain t, w as  on a  claim  upon  sa id  R u s-
sell-R obinson Co. fo r  dam ages on account o f the

4 0  d e a th  of a  p e rso n  su ffered , o r a lleged  to  have
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been su ffered , by  reaso n  of the  do ing  of sa id  m a-
son w ork  by  sa id  R ussell-R ob inson  Co.

5. D efen d an t in  and  by  the  policy  of in su r -
ance m en tioned  in  th e  com plain t d id  n o t ag ree  to  
indem nify  sa id  R ussell-R obinson  Co. a g a in s t loss 
or expense a ris in g  o r  re su ltin g  fro m  claim s upon  
it  fo r  dam ages on account o f th e  d ea th  o f a  1° 
perso n  su ffered , o r a lleged  to  have  been su f-
fered , by  rea so n  of the  do ing  of an y  m ason  w ork  
by  sa id  R ussell-R ob inson  Co.

F o u r t h  De f e n s e .
1. D efen d an t re p e a ts  p a ra g ra p h  1, 2 an d  3 

of the  th ird  defense.
2. T he ju d g m en t recovered  by  R ose Zam el- 

sky as a d m in is tra tr ix  o f th e  e s ta te  o f sa id  L ou is 
Z am elsky a g a in s t sa id  R ussell-R ob inson  Co. in  20 
the  New J e r s e y  S up rem e C ourt, m en tioned  in  the  
com plaint, w as no t upon  an y  claim  a g a in s t sa id  
R ussell-R obinson  Co. fo r  dam ages on account of 
bodily  in ju r ie s  o r  d e a th  acc iden ta lly  su ffered , or 
alleged to  have  been  su ffered , by  an y  p e rso n  o r  
persons n o t em ployed by  sa id  R ussell-R ob inson
Co. by  rea so n  of an y  business described  as c a r-
p e n try  w ork  in  connection  w ith  bu ild ings no t ex-
ceeding (4) s to rie s  in  h e ig h t o r c a rp e n try  w ork  
in connection w ith  bu ild ings exceeding fo u r (4) ^0
sto ries in  he igh t, o r  by  rea so n  of an y  o p era tio n s  
p e rfo rm ed  fo r  sa id  R ussell-R ob inson  Co. u n d e r 
said  con trac t.

F i f t h  De f e n s e .
T his co u rt is  w ith o u t ju risd ic tio n  in  th is  su it 

fo r th a t  the  sam e is of a  civil n a tu re  a t com m on 
law  w here  the  m a tte r  in  co n tro v e rsy  exceeds, ex-
clusive of in te re s t  an d  costs, th e  sum  o r va lue  
of th ree  th o u san d  d o lla rs , an d  is  betw een  citi- 40
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zens of d iffe ren t s ta te s , and  can  be fu lly  d e te r -
m ined  betw een th em  an d  sa id  su it w as du ly  and  
re g u la r ly  rem oved  b y  d e fen d an t to  th e  D is tr ic t 
C o u rt o f th e  U n ited  S ta te s  fo r  th e  D is tr ic t of 
New  J e r s e y  by  the  m ak ing  an d  filing of a  p e ti-
tion , du ly  verified , in  sa id  su it in  th is  c o u rt be- 

10 fo re  d e fe n d an t w as req u ire d  by  th e  law s of the  
S ta te  of N ew  Je rse y , o r  by  th e  ru le  of th is  cou rt, 
to  an sw er o r  p lead  to  the  com plain t of p la in -
tiff , fo r  the  rem oval o f sa id  su it to  sa id  D is tr ic t 
C ourt, an d  th e  m ak in g  an d  filing th e re w ith  of a 
bond  by  d e fe n d an t to  p la in tiff  w ith  good an d  
sufficient su re ty , fo r  i ts  e n te rin g  in  sa id  D is tr ic t 
C ou rt, w ith in  th ir ty  d a y s  fro m  th e  d a te  of 
filing sa id  p e titio n  a  certified  copy of th e  reco rd  
in  sa id  su it, an d  fo r  p a y in g  a ll costs th a t  m igh t 

2 0  he a w ard e d  by  the  sa id  D is tr ic t C o u rt i f  sa id  
D is tr ic t C o u rt should  ho ld  th a t  sa id  w r it  w as 
w ro n g fu lly  o r im p ro p e rly  rem oved th e re to , and 
a lso  fo r  i ts  a p p e a rin g  an d  e n te r in g  specia l ba il 
in  sa id  su it i f  specia l b a il w as o rig in a lly  req u is ite  
th e re in , w hich p e titio n  an d  bond  w ere  du ly  ac-
c ep ted  b y  th is  co u rt and  an  o rd e r  m ade by  i t  fo r 
the  rem oval of sa id  su it to  sa id  D is tr ic t C ourt, 
due notice  o f sa id  p e titio n  an d  bond fo r  r e -
m oval h av in g  been g iven  by  d e fen d an t to  p la in - 

30 tif f  p r io r  to  filing  the  sam e, an d  a  certified  copy 
of the  rec o rd  of sa id  su it w as e n te red  in  sa id  
D is tr ic t C o u rt w ith in  th ir ty  d ay s fro m  th e  d a te  
of filing sa id  pe titio n .

C O L L IN S  & C O R B IN , 
A tto r n e y s  o f D e fendan t.

40
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Reply.
(F ile d  S ep tem b er 8, 1916.)

N E W  J E R S E Y  S U P R E M E  C O U RT. 

E s s e x  Co u n t y .

Ch a r l e s  C. P i l g r im, R eceiver 
of th e  R ussell-R ob inson  Co.,

Aetn a  Life  I nsuran ce  Co m- D e fe n d a n t’s

T he p la in tiff  b y  w ay  o f rep ly  to  th e  d e fen d -
a n t ’s an sw er sa y s :

R E P L Y  TO F IR S T  D E F E N S E .

1. T he p la in tiff  by  w ay  of re p ly  to  th e  fo u rth  
p a ra g ra p h  of th e  f irs t defense  den ies th a t  one of 
the w a rra n tie s  b y  th e  sa id  R ussell-R ob inson  Co. 
in  th e  po licy  th e re in  r e fe r re d  to  w as th a t  its  
business d id  n o t include th e  dem olition  o r w reck-
ing  of a n y  s tru c tu re .

2. T he p la in tiff  by  w ay  of re p ly  to  th e  e igh th  
p a ra g ra p h  o f sa id  defense  denies th a t  a t  th e  
tim e of th e  d e a th  o f sa id  L ou is Z am elsky  the  
sa id  R ussell-R ob inson  Co. w as engaged  in  ce r-
ta in  m ason  w ork  o r in  th e  dem olition  o r w reck-
ing of c e r ta in  s tru c tu re s  on th e  p rem ises m en-
tioned  in  th e  com plain t, c o n tra ry  to  an d  in  v io -
la tion  of th e  w a rra n tie s  by  sa id  R ussell-R obinson  
Co. con ta ined  in  sa id  po licy  of in su rance .

20

P A N Y , a c o rp o ra tio n ,

vs.

D efen d a n t.

P la in tiff ,

A n sw e r .

A c tio n  a t 
L aw .

R e p ly  to

40
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R e p ly .

3. T he p la in tiff  by  w ay  of rep ly  to  the  te n th  
p a ra g ra p h  of sa id  defense  den ies a ll o f th e  a lle -
g a tio n s  th e re in  con ta ined , excep ting  as  alleged 
in  th e  p la in t if f ’s com plain t.

R E P L Y  TO SE C O N D  D E F E N S E

10 1; T he p la in tiff  den ies th e  a lleg a tio n s con-
ta in e d  in  th e  first, second an d  th ird  p a ra g ra p h s  
of th e  second defense  excep ting  as the  sam e a re  
a lleged  in  th e  p la in t if f ’s com plain t.

R E P L Y  TO T H IR D  D F F E N S E

1. T he p la in tiff  den ies th e  a lleg a tio n s con-
ta in e d  in  p a ra g ra p h s  th re e , fo u r  and  five o f the  
th ird  defense  excep ting  as the  sam e a re  alleged  
in  th e  p la in t if f ’s com plain t.

¿2 U

R E P L Y  TO F O U R T H  D E F E N S E .

1. T he p la in tif f  m akes th e  sam e rep ly  to 
p a ra g ra p h  one  of th e  fo u r th  defense  as i t  m ade 
to  p a ra g ra p h s  one, tw o and  th re e  of the  th ird  
defense.

2. T he p la in tiff  den ies th e  a lleg a tio n s  con-.
ta in e d  in  th e  second p a ra g ra p h  of the  fo u rth
defense.

30

R E P L Y  TO F I F T H  D E F E N S E . ( F i r s t  rep ly .)

1. T h is p la in tiff  den ies th a t  th is  co u rt is 
w ith o u t ju r isd ic tio n  h u t ad m its  th a t  th is  su it is 
of a civil n a tu re  an d  th a t  the  m a tte r  in  co n tro -
v e rsy  exceeds, exclusive of in te re s t  and  costs, th e  
sum  o r va lue  of th re e  th o u sa n d  d o lla rs  an d  is be-
tw een  c itizens of d iffe ren t s ta te s .

2. A ll of th e  o th e r  a lleg a tio n s  con ta ined  in 
4 0  th e  fifth  defense  th is  p la in tiff  he reb y  denies.
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R ep ly .

SE C O N D  R E P L Y .

1. On F e b ru a ry  11th, 1916, an  o rd e r  w as 
m ade by  th is  co u rt rem ov ing  th is  cause fro m  th is  
cou rt to  the  U n ited  S ta te s  D is tr ic t C o u rt fo r  the  
D is tr ic t of N ew  Je rse y .

2. On M arch  3 rd , 1916, the  a tto rn e y s  fo r  th e  
p la in tiff  h e re in  served  a  notice  o f m otion  on the  
a tto rn e y s  fo r  th e  d e fen d an t th a t  on M arch  13th, 
1916, a t th e  U n ited  S ta te s  D is tr ic t C o u rt fo r  the  
D is tr ic t o f N ew  Je rse y , to  be holden  a t  N ew ark ,
New Je rse y , th e y  w ould m ake an  ap p lica tio n  
fo r an  o rd e r  rem an d in g  sa id  cause  fro m  the  
U n ited  S ta te s  D is tr ic t C ou rt to  th e  N ew  J e rs e y  
S uprem e C ourt, sa id  ap p lica tio n  being  m ade 
upon th e  g ro u n d  th a t  a t  the  tim e th e  o rd e r  fo r  
rem oval o f sa id  cause w as m ade fro m  th e  New 
J e rs e y  S up rem e C o u rt to  the  U n ited  S ta te s  D is- 20 
tr ic t  C ourt, th e  tim e w ith in  w hich such an  a p -
p lica tion  o r o rd e r  could have  been m ade had  
elapsed , and  th e  d e fe n d an t w as th e re fo re  no t 
en titled  to  have  sa id  cause so rem oved.

3. S a id  m otion  w as du ly  a rg u e d  b efo re  Ju d g e  
R ellstab  o f  the  sa id  U n ited  S ta te s  D is tr ic t C ourt 
on the  13th d ay  o f M arch, n ine teen  h u n d red  and  
sixteen, an d  upon  req u e s t of counsel fo r  the  
d e fen d an t leave w as g iven  bo th  counsel to  subm it on 
briefs.

4. On the  14th d ay  o f A u g u st, 1916, the  sa id  
Ju d g e  R e lls tab  filed an  opin ion  on sa id  m otion  
to rem and , ho ld ing  th a t  the  m otion  to  rem and  
should be g ran te d .

5. On A u g u st 22nd, 1916, a  su b s titu ted  op in -
ion w as filed by  Ju d g e  R ellstab , ho ld ing  th a t  th e  
m otion to  rem an d  sa id  cause should  be g ran ted .

6. On A u g u st 22nd, 1916, an  o rd e r  w as m ade 
by the  U n ited  S ta te s  D is tr ic t C ou rt fo r  th e  D is- 40
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R e p ly .

t r ic t  of N ew  J e r s e y  rem an d in g  th is  cause to  th e  
S up rem e C o u rt o f  th e  S ta te  of N ew  J e r s e y  from  
w hence i t  w as rem oved.

7. A  certified  copy of sa id  o rd e r  rem an d in g  
sa id  cause fro m  th e  U n ited  S ta te s  D is tr ic t  C ou rt 
to  th is  c o u rt w as filed w ith  th e  c lerk  o f th is  co u rt 

10 on  A u g u s t 26th, 1916.

L U M , T A M B L Y N  & C O L Y E R , 
A tto r n e y s  fo r  P la in tiff .

20

30

40
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A rg u m e n t o f C ounsel.

Testimony.

N E W  J E R S E Y  S U P R E M E  CO U RT. 

E s s e x  Co u n t y .

Ch a r l e s  C. P i l g r i m , R eceiver, J 10

vs. - l

A e t n a  -L i f e  I n s u r a n c e  Co m - i 
pa n y . \

T ra n sc r ip t  of sh o rth a n d  no tes o f tes tim ony , 
and  so fo r th , tak en  in  th e  above s ta te d  cause, 
upon the  t r ia l  th e reo f, a t  the  C o u rt H ouse, N ew -
ark , N. J . ,  on J a n u a ry  12, 1917. 20

B y  consen t the  case is  t r ie d  b efo re  H on. N el-
son Y. D ungan , Ju d g e , w ith o u t a  ju ry .

Lum , T am blyn  & C olyer fo r  p la in tiff .
Collins & C orbin , M r. B a in  fo r  de fendan t.

M r. B a in . B e fo re  the  p la in tif f  p roceeds, I  
d esire  to  ob jec t to  an y  fu r th e r  p roceed ings 
in  th is  su it b e fo re  th is  co u rt on the  g ro u n d  
s ta te d  in  the  fifth  defense  in  the  answ er, 
w hich is th a t  th e  c o u rt is  w ith o u t ju risd ic - 30  
tion  (re a d in g  sam e). I  now  m ove fo r  a p -
p ro p r ia te  ju d g m en t by  th is  c o u rt  to  sus-
ta in  objection , an d  in  su p p o rt o f th a t  m otion  
I  w ill o ffer a  certified  copy o f the  reco rd  
as filed by  th e  c lerk  o f the  U n ited  S ta te s  
D is tr ic t C ourt.

Sam e m ark ed  E x h ib it D. 1.

40
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A rg u m e n t o f Counsel.

M r. L u m . I  o ffer in  evidence a  certified  
copy of th e  opin ion  of Ju d g e  R e lls tab , an d  
a  certified  copy of th e  o rd e r  rem and ing .

Sam e m ark ed  E x h ib it P . 1,
(A rg u ed .)
T h e  C ourt. T he m otion  w ill be denied.
A n  excep tion  to th is  ru lin g  is  n o ted  by  the  

d e fen d an t as g ro u n d  of appea l.

M r. L um  opened  on b eh a lf of th e  p la in tiff .

M r. L u m . I  o ffer in  evidence th e  policy 
of in su rance .

Sam e m ark ed  E x h ib it P . 2.
M r. L u m . I  o ffer in  evidence th e  con-

tra c ts  betw een  the  R ussell-R ob inson  Com -
p a n y  an d  F re d e ric k  G. A gens, an d  betw een  

20 the  R ussell-R ob inson  C om pany an d  R eal
S ecu ritie s  In v es tm e n t C om pany.

M r. B a in . I  ob jec t to  the  adm ission  of 
th ese  c o n tra c ts  upo n  th e  g ro u n d  th a t  the  
c laim  of R ose Z am elsky a g a in s t R ussell- 
R obinson, on which- ju d g m e n t w as en te red , 
an d  fo r  the  Recovery o f p a r t  of w hich 
ju d g m en t th is  su it w as b ro u g h t, h a s  been  
reduced  to  a  ju d g m en t, an d  the  b est evi- 

30 dence, and , in  fac t, th e  only  evidence of th a t  
claim , is th e  reco rd  of th e  judgm en t.

M r. L u m . I  w ill w ith d raw  the  o ffer a t  th is  
tim e.

M r. L um  con tinues the  opening.

M r. B a in  opened fo r  th e  d e fen d an t.

M r. L u m . I  th in k  i t  w ould  save tim e to  
a rg u e  the  m a tte r  now , an d  th en  go on w ith  
th e  tes tim o n y  la te r , r a th e r  th a n  o ffer te s t i -

ng m ony now  an d  have th e  a rg u m en t la te r .
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A rg u m e n t o f C ounsel.

T h e  C ourt. Since i t  is b e fo re  th e  C ourt, 
and  n o t b e fo re  a  ju ry , I  should  p re fe r  to  
have it  done th a t  w ay.

M r. L u m . I  w ill o ffer in  evidence th e  con-
tra c ts  m ark ed  P . 3 an d  P . 4 fo r  id en tifica-
tion.

M r. B a in . I  object to  these  c o n trac ts  upon  
the  g ro u n d  th a t  th e  c laim  of R ose Z am elsky 
a g a in s t the  R ussell-R ob inson  C om pany has 
been reduced  to ju d g m en t, an d  th a t  the  
reco rd  of the  ju d g m en t is  conclusive evi-
dence o f th a t  c la im  a t  th is  tim e. I  also  ob-
jec t to  these  c o n trac ts  up o n  th e  g ro u n d  th a t  
th e re  is no evidence th e y  fo rm  an y  p a r t  of 
the  p ro o f upon  w hich R ose Z am elsky  recov-
ered  ju d g m en t a g a in s t the  R ussell-R obin- 
son C om pany. I  ob jec t to  th e  c o n trac ts  upon  
the  fu r th e r  g ro u n d  th a t  the  claim  upon  w hich 
Rose Z am elsky recovered  ju d g m en t a g a in s t 
R ussell-R obinson  C om pany  can n o t be 
changed o r a lte re d , n o r  can th e  ju d g m en t on 
th a t  claim  be changed  o r a lte re d  by  an y  evi-
dence offered  a t  th is  tim e. A lso upon  the  
g round  th a t  no evidence can  now  be o ffered  
to  p rove  the  c laim  upon  w hich R ose Z am el-
sky recovered  ju d g m en t a g a in s t the  R ussell- 
R obinson C om pany.

(A rgued .)

T h e  C ourt. I  w ould  sug g est th a t  as the  
testim ony  is  p rin c ip a lly  d o cu m en ta ry  the  
C ourt should  receive it, an d  if, upon  con-
sidera tion , the  C o u rt should  conclude th a t  i t  
is im p ro p e rly  received , i t  can  be s trick en  
out.

(T he suggestion  is consen ted  to  by  coun-
sel fo r the  respec tive  p a rtie s .)

10

20

30

40
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A rg u m en t o f Counsel.

The Court. I t  m ay be understood  th a t 
th is  objection shall go to  the  con trac ts  of 
the  R ussell-R obinson Com pany and  W illiam  
L. B lanchard  Com pany, and  to all testim ony 
u n der those con tracts.

M r. B ain . A nd to  all testim ony tend ing  
10 to prove the  claim  of Rose Zam elsky against 

R ussell-R obinson Com pany.
The Court. Yes, I  should th ink  your ob-

jection  m ight be considered as going to all 
th a t  testim ony, and  then  any  p o rtio n  of i t  
w hich the  C ourt feels should no t be consid-
ered  w ill be stricken  out. The con trac ts  will 
be adm itted  subject to be stricken out h e re -
a f te r  by  the  C ourt, if  found no t to  be p ro p -
erly  applicable to  the  issues in  th is  suit.

20 Said  con trac ts  m arked  E xh ib it P . 3 and
E xh ib it P . 4.

M r. L um . I  offer in  evidence the  charge 
of Ju d g e  A dam s to the ju ry  in  the  case of 
Zam elsky ag a in st R ussell-R obinson Com-
pany  and  W illiam  L. B lanchard  Com pany, 
delivered on M ay 20, 1913, as found  in  the  
p rin te d  record.

The Court. I t  w ill be adm itted , subject to 
30  be stricken  out.

Sam e m arked  E x h ib it P . 5.
M r. B ain . I  have an add itional objection 

to  th a t, th a t the  p lead ings a re  controlling, 
and  if  those p lead ings sufficiently disclose 
the cause of action on which she obtained 
judgm ent ag a in st R ussell-R obinson Com-
pany, then  th is  charge is not adm issable.

M r. L um . I  o ffer in  evidence the  specifi-
cations betw een R ussell-R obinson Com pany 
and B lanchard  Com pany, being the  specifica-40
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A rgum en t o f Counsel.

tions adm itted  in  the su it of Zam elsky 
aga in st R ussell-R obinson Com pany, and  
m arked E xh ib it D. 3 in  th a t case.

M r. B ain . I  object to  these specifications.
I  will no t object to  a p rin ted  copy of the 
specifications being offered in  lieu of the 
orig inals, bu t I  do object to  the  adm ission 
of the specifications as the  specifications in 
the con tract betw een R ussell-R obinson and 
B lanchard  Com pany, on the g round  th ere  is 
no evidence th a t the  specifications offered 
a re  the specifications in  th a t contract.

The Court. T h a t involves, then, going into 
the evidence in th a t case.

M r. B ain . I f  it is m ate ria l to consider 
th a t contract.

cy a

M r. L um . Russell-R obinson, whom Mr.
B ain  defended, adm itted  th a t  those were, 
th a t is, he b rough t them  in.

The Court. T hey w ere offered by—
M r. Lum . B y the  p la in tiff, Zam elsky, and 

Zam elsky tr ie d  to get them  in th rough  M r. 
B lanchard , bu t unsuccessfu lly ; la te r  the 
offer was renew ed, and  Mr. B a in ’s client 
identified them  sufficiently, so they  did come 
in ; th a t w as c learly  res ad jud ica ta ;  they  30 
w ere considered and p rin ted , and  a re  p a r t  
of the record  ; so the  only question  now, it 
seems to me, is as to the  p ro p rie ty  of it.

The Court. T hey will be adm itted  subject 
to M r. B a in ’s objection.

Sam e m arked E xh ib it P . 6.

40



W illiam  L . B lanchard , direct.

W IL L IA M  L. B L A N C H A R D , sw orn fo r the  
p lain tiff.

D irect exam ination  by M r. L am .

Q M r. B lanchard , do you rem em ber the  con-
tra c t w ork a t 230-232 M arket stree t?

M r. Bain . I  object to  any testim ony  by 
M r. B lanchard  upon th is  g round, in  add ition  
to  the  objection I  have ra ised  to  the  docu-
m en ta ry  evidence, th a t no p a ro l testim ony 
can be offered to  explain  the case upon which 
Rose Zam elsky recovered judgm ent aga in st 
R ussell-R obinson Com pany, or to  explain 
th a t  claim , o r to  change the  claim  upon 
which Rose Zam elsky recovered  ag a in st R us-
sell-Robinson Com pany, as shown by th a t 
record.

The Court. Subject to th a t objection the  
testim ony will be received.

A  I  do.
Q W h a t work, if  any, d id  your com pany do 

w ith  reference to  a w all there , cen ter w all? A 
B u ilt up  a new wall betw een the  cen ter lines of 
the  two buildings.

Q In  o rd er to  do th a t w as th ere  any  rem oval 
w ork  necessary? A  The firs t floor and  base-
m ent had  been taken  out before  the  fire and they  
set up  steel colum ns and beam s; the  two p ro p -
e rties  w ere one on the  first and second floor, or 
the  basem ent and  second floor*, the  second and 
th ird  floor w ere a w all th a t had  been dam aged by 
fire, and  the  steel beam s on which i t  res ted  w ere 
all tw isted  and  out of shape.

Q A nd who d id  the  w ork o f rem oving th is  
cen ter wall, who had  the  con trac t fo r it?  A 
T he brick  p a r t  of it  the B lanchard  Com pany had.
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W illiam  L . B lanchard , direct.

Q W ere yon personally  fam ilia r w ith th a t 
work? A  Yes, sir.

Q I t  w as u n der your supervision? A  I t  
was, yes, sir. #

Q Do you rem em ber the  day  of the  Zam elsky 
accident? A  I  do.

Q W ere you a t the  p rem ises th a t day? A 
I  was no t th e re  the  m om ent the  accident h ap -
pened ; I  w as th e re  th a t  day, yes, sir, before and 
after.

Q A nd in the m orn ing  when you w ere there  
w hat w ere your m en doing? A  In  the  m orn-
ing up un til eleven o ’clock we w ere rem oving 
m ateria l from  the bu ild ing ; from  eleven o ’clock 
to twelve we w ere tea rin g  down some of the 
brick on the  cen ter wall.

Q W ho gave in struc tions to your m en as to 
the m ethod and  w ay of te a rin g  down th a t brick? 
A I  did personally .

Q A nd w ere they  a t  it  when you left?  A 
They were, yes, sir.

Q W hen d id  you h ea r of th e  accident? A 
About q u a rte r  of th ree , I  th ink, th a t afternoon.

Q A nd did you go to  the prem ises then? A 
I  did, yes, sir.

Q W hat did you see as to th a t  w all? A 
Well, there  w as m ore of it  to re  down th an  th ere  
was when I  left.

Q Now w hat w as the  to ta l am ount of your 
contract in do llars ? A  W liy, if  I  rem em ber 
correctly, $5,500, $5,700 fo r the brick work, p la s-
tering, p a rtitio n  work.

Q W ere th e re  o ther w alls besides th e  cen ter 
wall to be taken  down there?  A  T here  w ere 
a few walls th a t w ere dam aged w here the beam s 
were burned and fallen  out, and  possibly  pulled 
out four or five inches.

10
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W illia m  L . B lanchard , cross.

Q W h a t p ro p o rtio n  d id  th e  w all, ta k e n  down, 
o r  to  he tak e n  dow n u n d e r y o n r co n trac t, b e a r  
to  th e  e n tire  w all space, su rface?

O bjected  to  a s  im m ate ria l.
M r. L u m . I  am  o fferin g  th is  sim ply  fo r  

th e  p u rp o se  of lay in g  the  b a s is  fo r  a rg u m en t 
10 th a t  th is  w as n o t a  dem olition  o r w recking.

T h e  C ourt. I t  w ill be received  sub jec t to  
ob jec tion .

A  W hy, th e  cost w ould be abou t tw o to  th re e  
la b o re rs  fo r  th re e  o r fo u r  d a y s  a t  th e  ra te  of 
about' $3 a  d a y  on a c o n tra c t o f $5,500 to  $5,700.

Q Give i t  to  u s  in  d o lla rs?  A  W hy, $50 o r 
$60.

Q W ere  o r w ere  you  n o t engaged  in  th e  de-
m o lition  o r w reck ing  of an y  s tru c tu re ?

20 O bjected  to.
O bjection  su sta ined .
An excep tion  to  th is  ru lin g  is  n o ted  by  the  

p la in tiff  a s  g ro u n d  of appea l.
Q J u s t  s ta te  v e ry  b riefly  w h a t you found  on 

y o u r re tu rn  to  th e  bu ild ing . A  W hy, I  found
T h e  C ourt. H e  sa id  he found  m ore  o f the  

w alls dow n th a n  w hen he le ft.
Q (B y  the  C ourt.)  W a s  th e re  an y th in g  else 

00 you  found? A  T he police w ere  on g u a rd  th e re , 
a n d  I  le a rn e d  of th e  accident.

C ross exam ina tion  by  M r. B ain .

Q H ow  m uch of th e  w all w hich fe ll upon  
Z am elsky w as tak en  dow n? A  W hy , I  d id n  t  
see a n y  of th e  w all on Z am elsky, th ey  h a d  tak en  
th e  bod ies aw ay  b e fo re  I  a rr iv e d  th ere .

Q On th e  d ay  th a t  Z am elsky w as k illed  w as 
th e  e n tire  cen te r w all fro m  th e  b asem en t to  th e  

40 ro o f  of th e  b u ild ing  tak en  dow n? A  Oh, no.
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* &  W illiam  L . B la n ch a rd , cross.

Q In  the  course  of the  re s to ra tio n  of the  
p rem ises m en tioned  by  you  w as th a t  e n tire  w all 
taken  dow n! A  Yes, s ir , .the cen te r w all.

Q H ow  w as th e  w all tak en  dow n? A  B y 
push ing  over in to  the  ce lla r of No. 232 w here  
the beam s w ere  ou t en tire ly  fro m  the  ce lla r to 
the roof.

Q P u sh in g  w ith  w hat?  A  W ith  la d d e rs  and  
planks, se t up  on th is  side of th e  w all an d  push  
it  over in  sections.

Q T he w all w as n o t tak en  a p a r t  b rick  by  
brick, b u t p u sh ed  dow n in  g re a t  p o rtio n s?  A 
P ushed  dow n in  p o rtio n s , yes, sir.

Q D id R ussell-R ob inson  C om pany  have  any  
m en a t  w ork  on th e  p rem ises m en tioned  by  you 
a t the tim e of th e  d e a th  of Z am elsky? A  T hey  
did.

Q H ow  m any?  A  Oh, I  c a n ’t  reco llect ju s t  
now, I  th in k  fo u r o r five.

Q W h a t w ere th ey  doing, th a t  is, th e  m en of 
the R ussell-R obinson  C om pany? A  T hey  w ere 
levelling up  floor beam s, tak in g  ou t w all beam s, 
tak ing  care  o f th e  w oodw ork.

Q W as th e re  a n y  c a rp e n te r  w ork  being  done 
upon th e  bu ild ing  a t th e  tim e Z am elsky w as 
killed? A  Yes, sir.

Q W h at w as it?  A  R em oving  of som e 
beam s to  level floors, an d  p ick ing  ou t b u rn ed  sec-
tions of beam s th a t  w ere  in  th is  cen te r wall.

Q W as no t th a t  a ll w ork inc iden t to  the  tak - 
iug down of th e  w all?  A  No, s ir , we n ever 
handle an y th in g  in  th e  wood line.

Q W ell, w as n o t the  tak in g — o r d id  n o t th e  
tak ing  out of th e  w ood fro m  th e  w all, ends of 
beam s, re su lt in  th ro w in g  dow n th e  w all, o r p a r t
'of it?  A  No, s ir , th e  w all w as th ro w n  down 
purposely.

10
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40
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Q D id n ’t  you  te s tify  on the  t r ia l  o f th e  case 
o f R ose Z am elsky a g a in s t R ussell-R ob inson  Com -
p a n y  th a t  th e  re su lt, of ta k in g  o u t som e of the  
w ood by  m en of th e  R ussell-R ob inson  C om pany 
re su lte d  in  th ro w in g  som e of th e  b rick s of the  
w all dow n? A  P o s itiv e ly  no.

10 Q I  call y o u r a tte n tio n  to  th is  question  which 
w as asked  of you upon  th e  t r ia l  of th e  case of 
R ose Z am elsky  a g a in s t R ussell-R ob inson  Com -
p an y , an d  ask  you  w h e th er you gave the  an sw er 
w hich I  re a d :  “ Q. Now you say  M r. L an g  
took  h is  m en u p s ta ir s , w here  h ad  th ey  been 
w ork ing?  A  T hey  h a d  been low ering  old lum -
b e r  fro m  th e  vestibu le  an d  th e  in te r io r  p a r ts , 
w h a t th ey  could reach , ou t to  th e  s tre e t. Q 
W h ere  u p s ta ir s  d id  th ey  go, w here  d id  you  tak e  

oQ them ? A  W en t u p s ta ir s  te a r in g  off th e  b u rn ed  
p a r t s  of wood, th ro w in g  th e  w alls, p u sh in g  them  
dow n in to  th e  ce lla r 50 fee t back  fro m  M ark e t 
s t r e e t .”  Do you  rem em ber g iv ing  th a t  te s ti -
m ony? A  I  n ev er gave  an y  tes tim o n y  th a t  
R u sse ll-R o b in so n ’s m en w ere  th ro w in g  w alls.

Q D id you give the  tes tim o n y  w hich I  ju s t  
re a d  to  you? A  I t  d o e sn ’t  sound as th o u g h  I  
gave  a n y th in g  w orded  th a t  w ay.

Q W ill you  sw ear now  th a t  you d id  no t g ive 
such tes tim o n y ?  A  I  w ill sw ear th a t  I  n ev er 
sa id  R u sse ll-R o b in so n ’s m en th e re  th rew  any  
b rick  w o rk ; we called  th em  in  to a ss is t  us w ith  
th e  lad d e r to  p ush  the  w all over th a t  caused  the  
accident.

Q I  call y o u r a tte n tio n  to  th is  tes tim ony  
g iven  by  you  in  th e  t r ia l  o f th e  case of R ose 
Z am elsky  a g a in s t R ussell-R ob inson  C om pany : 
“ Q W ere  th e re  an y  o f R u sse ll-R o b in so n ’s m en 
w o rk ing  on th is  w all w hile y o u r m en w ere  w ork- 

10  in g  on it?  A  W ell, I  th in k  so, ta k in g  ou t
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w ood.”  A  Y es, s ir , th ey  w ere  tak in g  ou t the  
wood, th a t  is  w h a t I  sa id  r ig h t along, we w ere  
tak in g  ou t th e  brick .

Q I  call y o u r a tte n tio n  to  th is  tes tim o n y  
given by  you  a t  th e  t r ia l  of th a t  c ase : “ Q 
Now, w as th is  w all tak en  dow n by  y o u r m en 
alone, o r w ith  th e  a ss is tan ce  of m en em ployed 10  
by the  R ussell-R ob inson  C om pany? A  R ussell- 
R obinson h ad  the  w oods to  rem ove, th e  rem oval 
of th e  w ood w ould have  th ro w n  th e  w hole w all 
w ithou t m e h av in g  an y  m en th e re .”  D id you 
give th a t  tes tim o n y ?  A  Yes, sir.

Q D id  you also  give th is  te s tim o n y : “ Q I  
am  ask ing  you now  w h e th er th ey  a ss is te d  in  t e a r -
ing th a t  w all dow n? A  T hey  done th e ir  p a r t ,  
which w ould n a tu ra lly —  Q D id th ey  a ss is t 
you in—  A  T hey  w ere  no t com pelled to  a ss is t 2 0  
me. Q D id th ey  a s s is t  you? I  am  ask ing  you.
A I  w ill an sw er in  m y w ay. Q (B y  the  
C ourt.) T he question  is m ere ly  as to  the  fac t.
They e ith e r d id  o r d id  not. A  T he tak in g  out 
of th e  w ood w ould th ro w  th e  w all dow n w ithou t 
me being th e r e .”  D id you give th a t  tes tim ony?
A I  did, yes, sir.

Q D id you also  g ive th is  tes tim o n y  in  th a t  
case: “ Q W ho else w as w ork ing  on th e  w all 
besides y o u r m en? A  R u sse ll-R o b in so n ’s m en 30  
and m y m en .”  D id you give th a t  tes tim ony?
A Yes, sir.

Q D id you also  give th is  te s tim o n y  a t  the  
tr ia l of th a t  case? “ Q W ell, you ju s t  sa id  th a t  
you did  n o t know  w h e th er th e y  d id  o r  no t?  A 
I f  you w an t to  g e t ou t a  d iag ra m  o r  p lan  of it  
and specify  an y  one piece, I  w ill te ll you. My 
men handled  som e wood, R u sse ll-R o b in so n ’s m en 
handled some brick . Q R u sse ll-R o b in so n ’s m en 

andled a ll th e  b rick?  A  I f  th ey  w ere in  th e  10



28

W illia m  L . B lanchard , cross.

w ay  of th e ir  wood— no. Q T hey  w ere  on the  
w all w ith  y o u r m en, w ere  th ey  no t?  A  No, 
th e y  w ere  off a t  a d istance , w ork ing  a t  th is  w all 
w ith  p r ie s  an d  ro p es and—  Q To pu ll i t  dow n?
A  Y e s .”  D id  yon  give th a t  tes tim ony?  A 
Y es, tra t th e  w ay  you  re a d  th a t  you re a d  i t  as 

10 th o u g h  i t  w as R u sse ll-R o b in so n ’s m en ; i t  w as 
m y  m en h a d  th e  ro p es  an d  p r ie s  on th e  w all, 
an d  R u sse ll-R o b in so n ’s m en ta k in g  th e  w ood 
fro m  th e  w all.

Q I  w ill now  re a d  you th e  question  p reced in g  
th a t  tes tim o n y  I  ju s t  re a d :  “ Q W ho else w as
w o rk in g  on  th e  w all besides y o u r m en? A  R u s-
se ll-R ob in son ’s m en an d  m y m e n .”  T he n ex t 
qu estio n  is :  “ Q W h a t w ork  w ere th ey  do ing  on 
th e  w alls?  A  T hey  w ere  tak in g  th e  w ood ou t 

2 0  o f th e  w a ll.”  A  Y es, sir.
Q W ho d id  “ th e y ”  re fe r  to?  A  R ussell- 

R ob inson  ta k in g  th e  w ood ou t of the  w all an d  u s  
ta k in g  th e  b rick  ou t of it.

Q R u sse ll-R o b in so n ’s m en d id  han d le  som e 
b rick  in  th e  w all?  A  N a tu ra lly , one o r tw o, b u t 
no te a r in g  down.

Q “ Q R u sse ll-R o b in so n ’s m en h an d led  all 
th e  b rick?  A  I f  th ey  w ere  in  th e  w ay  o f th e ir  
w ood— no. Q T hey  w ere  on th e  w all w ith  y o u r 

3 0  m en, w ere  th ey  n o t? ”  W ere  no t th e  m en re -
fe r re d  to  in  th a t  question  R ussell-R ob inson  Com -
p a n y  m en? A  I  d o n ’t  th in k  th a t  is  f a i r  fo r  
you  to  p ick  ou t those  p a r ts , now, if  th e  b ricks 
w ere  in  th e  w ay—

T h e  C ourt. One m inu te , M r. B lan ch ard .
W itn ess . I  know , b u t I  c a n ’t  give an  in -

te llig en t an sw er to  th e se ; he p icks ou t p a r ts .
T h e  C ourt. I f  th e  p a r t  re a d  is  n o t suffi-

c ien t fo r  you  to  id e n tify  i t  a s  y o u r tes ti-40
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m ony you can say  th a t  you d o n ’t  know ; if  
you know  you d id  n o t give such testim ony , 
you can  say  “ N o ” ; i f  you know  you  d id  
give such tes tim o n y  you can say  “ Y e s” ; 
you  have  th re e  a lte rn a tiv e s  there .

W itn ess . I  n ev er an sw ered  “ N o ” ; to  the  
question  he ju s t  asked  m e abou t R ussell- 1 0  
R o b in so n ’s m en n o t h an d lin g  b rick ; i f  i t  
w as on th e ir  w ood th ey  w ould  n a tu ra lly  
th ro w  i t  aside.

Q Do you say  R usse ll-R o b in so n ’s m en d id  
th row  out som e of th e  b rick  wall? A  I  d o n ’t—  
they  took ou t th e  w oodw ork th a t  th rew  dow n the  
wall, i f  th e re  w as an y  w ood in  there .

Q D id n ’t  you te s tify  th a t  the  re su lt o f tak in g  
out the  w ood w as th e  re su lt of th ro w in g  dow n 
some of the  w all?  A  No, I  sa id  i t  w ould i f  th e  2 0  
beam s w as tak en  ou t w ith o u t p u llin g  dow n the  
wall, i t  w ould  ac t as a  lev er an d  th ro w  th e  
whole w all down.

Q I  asked  you w h e th er you d id  no t g ive th is  
testim ony? “ Q R u sse ll-R o b in so n ’s m en h an d led  
all the  b rick?  A  I f  th ey  w ere  in  the  w ay  of 
their wood— no. Q T h ey  w ere  on the  w all w ith  
your m en, w ere  th ey  no t?  A  No, th ey  w ere  off 
a t a d istance, w ork ing  a t  th is  w all w ith  p rie s  an d  
ropes and—  Q To pu ll i t  dow n? A  Y es.”
Q D id you give th a t  tes tim ony?  A  Yes, th a t  
is in re g a rd s  to  m y m en, b u t you a re  re a d in g  it 
as though i t  w as R u sse ll-R o b in so n ’s m en.

Q D id n ’t  th a t  tes tim o n y  re fe r  to  R ussell R ob-
in son ’s m en? A  I t  d id  n o t on m y p a r t ,  no, sir, 
not in re g a rd s  to  rem ov ing  the  b rick  w all.

Q M r. B lan ch ard , w as n o t th e  f irs t question  
I  have ju s t  re a d  to  you  w h e th er R ussell-R ob in -
son’s m en h a d  h an d led  a ll th e  b rick?  A  T hey  
d id n ’t hand le  a ll th e  brick . 40
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Q W a s n ’t  th a t  the  question?  A  I  d o n ’t  
know  w h a t i t  is.

Q I  w ill re a d  you  th e  q u e s tio n : “ R ussell-
R o b in so n ’s m en han d led  a ll the  b r ic k ? ”  Now, 
do you  reca ll th e  question?  A  I  don t, no, sir.

Q T he nex t question  is  as fo llow s: “ T hey
1 0  w ere  on the  w all w ith  y o u r  m en, w ere  th ey  n o t? ”  

T he m en re fe r re d  to  by  you  w ere  th e  m en of 
R ussell-R ob inson , w e re n ’t  they?  A  I  c o u ld n ’t  
te ll you, the  hook is th e re , an d  I  have  g iven  m y  
testim ony , and  if  you  w ill p a ss  m e th e  book I  
w ill te ll you  w h a t I  te s tif ied ; I  c a n ’t  p u t  the  
w ords to g e th e r  a s  you  a re  try in g  to  ask  m e th e  
question , th ey  a re  n o t fa m ilia r  te rm s  w ith  m e

T h e  C ourt. Y ou m ay  assum e th a t  w h a t 
M r. B a in  is  re a d in g  is  in  th e  book. M r. 

9ft B a in ’s re p u ta tio n  and  c h a ra c te r  as a  law yer
m oves m e to  say  th a t  you m ay  assum e th a t  
w h a t he re a d s  you  is in  th a t  book.

W itn e ss . T he question  is, w ere  th e  m en 
on the  w a ll; th e  w all w as a  m iddle  p ie r  w all, 
an d  he is  a sk ing  m e questions th a t  a  m an  
w ith  the  in te lligence  I  have  c o u ld n ’t  an sw er 
them  in  a  th o u sa n d  y ears .

Q W ho w as in  ch arg e  of the  R ussell-R ob in -
son m en ? A  C harles L a n g ..

3 0  Q W h a t w as h is  positio n ?  A  F o re m a n  c a r -
p e n te r.

Q H ow  m any  m en d id  he have  w ork ing?  A  
F iv e  o r six.

Q H ow  m any  m en d id  you  have  w o rk ing  on 
th e  p rem ises  a t  the  tim e? A  Tw o o r th ree .

Q W hen  you  w en t aw ay  fro m  the  p rem ises  
who looked a f te r  it?  A  M r. C harles L ang .

Q D id he look a f te r  th e  en tran ce  door dow n-
s ta ir s  w hile you  w ere  aw ay? A  H e  so testified  

40 he did.
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Q D id  he have a  so r t of g en e ra l charge  of 
the p rem ises  w hile yon w ere  aw ay  fro m  them ?
A  Yes, sir.

Q Now, M r. B lan ch ard , w ill yon ex p la in  ex-
ac tly  w h a t the  R ussell R obinson  C o m p an y ’s m en 
w ere do ing  a t  the  tim e Z am elsky w as k illed  on 
the  p rem ises?  A  I  only  have h e a rsa y  w h a t th ey  10  
w ere d o in g  ; th ey  w ere  a ss is tin g  m y m en to  p u sh  
w ith  a  lad d e r a  piece of section  of w all over 
in to  the  v acan t cellar.

F R A N K  P . R U S S E L L , sw orn  fo r  the  p la in tiff . 

D irect exam ina tion  by  M r. Lnm .

Q W h a t is y o u r business ? A  C o n trac to r, 
ca rp en te r.

Q W ere  you an  officer of the  R ussell-R obin- 2 0 
son C om pany in  1909? A  S e c re ta ry  an d  t r e a s -
u re r.

Q Y ou w ere  fa m ilia r  w ith  the  co n tra c ts  off-
ered  in  evidence on th e  w ork  a t  230 M arket 
s tree t?  A  Yes, sir.

Q A nd  you know  the  co n tra c t m ade w ith  
Mr. B lan ch ard ?  A  Y es, sir.

Q A nd  th a t  covered  w hat?

M r. B a in . I  ob ject to  th e  tes tim o n y  b y  30  
M r. R ussell on the  sam e g ro u n d s I  ob jected  
to  the  tes tim o n y  o f M r. B lan ch ard , and  upon 
the  fu r th e r  g ro u n d  th a t  the  co n trac ts , if  
adm issib le  a t  all, speak  fo r  them selves.

M r. L u m . Y ou rea lize  the  fa c t th a t  th e  
co n trac t w ith  the  B lan c h a rd  C om pany h as  
no t been  found.

M r. B a in . I f  the  c o n trac t betw een R u s-
sell-R obinson C om pany an d  the  B lan c h a rd  
C om pany is adm issib le  a t  all, I  w ill n o t ob- 40
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je c t to  y o u r u s in g  th e  copy fo u n d  in  the  
p r in te d  hook.

M r. L u m . I  o ffer in  evidence th e  co n tra c t 
be tw een  th e  R ussell-R ob inson  C om pany  and  
the  B lan ch ard  C om pany found  on p ag e  266 
of the  p r in te d  book.

1° M r. B a in . I  ob jec t to  it.
T h e  C ourt. I t  w ill be a d m itte d  sub jec t to  

objection.
Sam e m ark ed  E x h ib it P . 7.

Q Y ou say  you  w ere  fa m ilia r  w ith  thè  con-
tr a c t  P . 7? A  Y es, sir.

Q W h at, i f  an y th in g , d id  y o u r com pany  have 
to  do  w ith  th e  te a r in g  dow n of an y  w a ll!

M r. B a in . I  ob ject to  th a t, th e  co n tra c t 
2 0  speaks fo r  itse lf .

M r. L u m . I t  is  m ere ly  in tro d u c to ry .
T h e  C ourt. I  w ill o v e rru le  th e  objection. 
A n exception  to  th is  ru lin g  is  n o ted  b y  th e  

d e fe n d an t as g ro u n d  of appea l.

' A  N oth ing .
Q A n d  M r. L a n g  w as y o u r fo re m a n !  A  

Y es, s ir.
Q A n d  w as he g iven  an y  in s tru c tio n s  w ith  

30 re fe ren ce  to  do ing  an y  w ork  on th is  w all th a t  you  
know  of ! A  N one w h atev er.

C ross exa m in a tio n  by  M r. B ain .

Q W ere  you  a t  th e  p rem ises  upo n  w hich 
L ou is Z am elsky w as k illed  on the  d ay  he  w as 
k ille d !  A  N ot fo r  p ro b ab ly  an  h o u r an d  a h a lf  
a f te r  th e  accident.

Q H av e  you  an y  p e rso n a l know ledge of w ha t 
y o u r  m en w ere  re a lly  do ing  a t the  tim e Zam el- 

40 sky w as k illed !
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T h e  C ourt. I  suppose you assum e he h ad  
no t, w hen he w as n o t there .

Q {B y  the C ourt.)  H a d  you been th e re  be-
fo re  th a t  d a y !  A  I  w as th e re  e a r ly  in  the  
m orning .

Q {B y  M r. B a in .)  W h a t w ere  y o u r  m en do-
ing  w hen you w ere  th e re ?  A  T hey  w ere  p u ll-
ing  the  w oodw ork a ro u n d  som e of the  w indow  
openings. T he bu ild ing  h a d  been dam aged  by  
fire an d  th e re  w as sm all p ieces of w oodw ork h ad  
to be rem oved  so as to  tak e  m easu rem en ts  fo r  
new w indow  f r a m e s ; we h a d  ju s t  a  fo rem an  
and a  sm all boy th e r e ; the  fo rem an  b u ilt a  fence 
and  k e p t th e  public  out.

Q D id you ever see y o u r m en tak in g  ou t 
bu rn ed  beam s, a n y th in g  of th a t  so rt, on the  
p rem ises?  A  N o t personally .

Q Y ou w ere  n o t req u ire d  to  do th a t  u n d e r 
your co n tra c t fo r  th e  c a rp e n te r  w ork?

M r. L u m . The. c o n tra c t speaks fo r  i t -
self.

T h e  C ourt. I s  th a t  c o n tra c t in  evidence?
M r. B a in . I  am  no t su re  w h e th er th e  con-

tra c t  th a t  h as  been o ffered  w as a  com plete 
co n trac t, o r not.

M r. L u m . T he sam e as the  one u sed  be-
fore.

Q {B y  the C ourt.)  W as  th e re  a n y  o th e r con-
tra c t th a n  the  one? A  T he o rig in a l c o n trac t 
betw een th e  ow ner and  R ussell-R obinson  Com -
pany fo r  the  w ork , th a t  specification  an d  con-
trac t, w as g iven  to  th e  A e tn a  In su ra n c e  Com -
pany.

Q {B y  M r. B a in .)  W ere  th e re  se p a ra te  
specifications fo r  the  c a rp e n te r  w ork  u n d e r y o u r 
contract w ith  the  ow ners of 232? A  R ussell-

10

20

30

40
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R obinson  h a d  w h a t we call a  g e n e ra l co n trac t, 
an d  th e  d iffe ren t k inds of w ork  w ere  m en tioned  
one a f te r  th e  o th e r  th ro u g h  th e  specifications.

Q W ere  th e re  se p a ra te  specifications fo r  the  
c a rp e n te r  w ork  fro m  th e  specifications fo r  th e  
m ason  w ork? A  I  th in k  g en era l specifications 

10 se p a ra te d  fo r  th e  m ason  w ork , and  th en  c a rp e n -
te r  w ork , an d  th en  re fe r re d  to  p a in tin g , p lum b-
in g  an d  so fo rth .

Q T he specifications as to  th e  c a rp e n te r  w ork  
w ere  se p a ra te  an d  d is tin c t fro m  the  specifica-
tio n s  as to  the  m ason  w ork, is th a t  tru e ?  A  In  
ro ta tio n , yes, sir.

Q Do I  u n d e rs ta n d  you  to  say  th a t  th e  speci-
fica tions fo r  th e  c a rp e n te r  w ork  w ere  a  p a r t  of 
th is  co n tra c t betw een  you  an d  th e  ow ners of th e  

0 Q p rem ise s  m en tioned? A  A s f a r  a s  I  know.
Q W hich  h a s  been  o ffered  in  evidence? A 

Y es, sir.

M r. B a in . I  m ake th e  fu r th e r  objection  
th a t  th e  e n tire  specifications have  n o t been 
produced .

W itn ess . T hey  w ere  a ll g iven  to  th e  
A e tn a  C om pany  a f te r  th e  accident.

B y  M r. L u m .

q  H av e  you  an y  o th e r  specifications o th e r 
th a n  those  p ro d u ced  he re?  A  No, sir.

Q A nd  have  you  ever seen th em  since you 
gave  th em  to  th is  d e fen d an t?  A  I  have  n ever 
seen th em  since th a t  day.

TOM  T IM B E R N A R O , sw orn  fo r  the  p la in tiff .

D irect exa m in a tio n  by  M r. Lum .

Q Y ou a re  em ployed by  M r. B lan ch ard ?  A 
40 Y es, sir.
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T o m  T im bernaro , cross.

Q A nd  w ere in  1910? A  Y es, sir.
Q Do you  rem em ber th e  acciden t a t  M arke t 

s tree t, 230 M ark et s tre e t?  A  Y es, sir,
Q D id  you know  M r. L an g ?  A  Y es, sir.
Q W ho w as do ing  th e  w ork  o f te a r in g  dow n 

the  w all th e re ?  A  B lan ch ard .

M r. B a in . I  ob jec t to  th a t, i f  i t  is in -
ten d ed  to  be a  question  as to  o p e ra tio n  
u n d e r the  con trac t.

T h e  C ourt. I  suppose  he m eans who w as 
a c tu a lly  do ing  it?

M r. L u m . T h a t is all.

Q D id  you  see M r. L an g  th e re ?  A  Yes, sir.
Q D id he touch  th e  w all a t  a ll?  A  No.
Q W h a t w as he doing? A  T e a rin g  dow n 

the  woodw ork. 2 0

Q A nd  how  m an y  m en d id  you  have  w ith  you 
te a r in g  dow n th e  w all?  A  Two besides me.

C ross exam ina tion  by  M r. B ain .

Q H ow  m an y  m en d id  M r. L an g  have u n d e r 
him? A  A bou t five o r six  m en.

Q A t the  tim e th e  cen ter w all fell w ha t w ere 
Mr. L a n g ’s m en do ing? A  W ell, he tak e  dow n 
the w oodw ork, te a r  dow n th e  w oodw ork.

Q M r. L a n g ’s m en w ere  w ork ing  on th e  w all, 
w ere they , w hen i t  fe ll?  A  No.

Q H ow  close w ere  th ey  to  the  w all?  A 
W ell, i t  w as abou t fo u r  o r five fee t from .

Q D id you te s tify  on th e  t r ia l  o f the  case 
of Rose Z am elsky  a g a in s t th e  R ussell-R obinson  
Com pany and  B lan c h a rd  C om pany in  th is  bu ild -
ing? A  I  d o n ’t  u n d e rs ta n d  w hat you  m ean.

Q D id you go on th e  w itness s ta n d  th e  sam e 
ns you a re  on in  a n o th e r  case? A  Yes.

40
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Q B ro u g h t by  th e  w ife, I  th ink , o f L ouis 
Z am elsky? A  I  w as, yes.

Q A nd  d o n ’t  you  rem em ber w hen you  te s t i -
fied b e fo re  th a t  you  w ere  asked  th is  q u estio n : 
“ Q A nd  w here  w as th e  w ork  go ing  on, a ll on 
th e  th ird  flo o r?”  and  you  answ ered , “ A  Y es, I  

1 0  w as w ork ing  r ig h t a t  th e  nose po in t, an d  th e re  
w as a  m an  w ork ing  beside  m e and  th e re  w as a 
w oodpile  on th is  w all, an d  on th e  f ro n t  he h ad  a  
w ood cell, you know , an d  I  seen i t  is  a ll open, 
an d  he th ro w ed  dow n those  th in g s , an d  I  th ro w  
dow n th is  w all, so we w ere  to g e th e r .”  Do you 
rem em ber th a t?  A  W e w a s n ’t  to g e th e r, we 
w as a p a r t ,  I  w as w ork ing  on b rick  w hile he w as 
w ork ing  on w oodw ork.

Q Do you  rem em ber say ing  th is  w hen you 
0 q  tes tified  befo re , you  w ere  asked  w h e th er th e re  

w ere  n o t a  lo t of m en on the  bu ild ing , and  you 
sa id  no, an d  th e n  you  w ere  asked  “ O nly tw o 
m e n ? ”  an d  you  answ ered , “ I  h ad  tw o m en. 
A n d  I  go t tw o m en an d  C harlie  L an g , he  helped  
m e on th e  w all, t o o ;”  d-o you  rem em ber th a t?  
A  W ell, I  say  once m y m en he b ro u g h t loose 
b rick  dow n, an d  I  h ad  one, m e, too, I  h ad  la d d e r 
in  m y hand , I  t r ie d  to  sh ift th a t  w all, an d  I  te ll 
M r. L an g  he help  m e out, an d  he cam e ag a in s t, 

30 he he lped  m e ou t a  little .
Q M r. L an g  he lped  you th ro w  dow n th e  w all, 

is  th a t  r ig h t?  A  Yes.
M r. L u m . T h a t is  o u r case.

Re c e s s .

M r. B a in . I  o ffer in  evidence a  certified  
copy of th e  reco rd , on b eh a lf of th e  d efen d -
an t, a  certified  copy of th e  ju d g m en t reco rd  
in  th e  case  of R ose Z am elsky, ad m in is tra -  

4 Q tr ix , a g a in s t R ussell-R ob inson  C om pany.
Sam e m ark ed  E x h ib it D. 2.
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M otion  fo r  J u d g m en t.

M r. B a in . I  m ove fo r  ju d g m en t in  fav o r 
of th e  d e fen d an t upon  the  g ro u n d  th a t  it  
does n o t a p p e a r  th a t  the  c laim  o f R ose 
Z am elsky, a d m in is tra tr ix  of L ou is Z am elsky, 
a g a in s t the  R ussell-R obm son  C om pany w as 
by  reaso n  o f th e  p e rfo rm an ce  o f any  o p e ra -
tio n  by  fhe W illiam  L. B lan c h a rd  C om pany 10  
fo r  th e  R ussell-R ob inson  C om pany  u n d e r 
an y  co n trac t. A lso upon the  g ro u n d  th a t  it  
a p p e a rs  the  claim  of R ose Z am elsky, a d -
m in is tra tr ix , a g a in s t th e  R ussell-R obinson  
C om pany, an d  the  ju d g m en t recovered  on 
th a t  claim , w ere by  rea so n  o f the  dem olition  
o r w reck ing  of a  s tru c tu re  by  th a t  com pany.
A lso upon  th e  g ro u n d  th a t  it  a p p e a rs  th a t  
the  claim  o f R ose Z am elsky, a d m in is tra tr ix  
a g a in s t the  R ussell-R ob inson  C om pany, and  0 q  
th e  ju d g m en t upon  th a t  claim , w ere  by 
rea so n  o f the  do ing  of c e r ta in  m ason  w ork  
by  th e  R ussell-R ob inson  C om pany. A lso 
upon  th e  g ro u n d  th a t  it  a p p e a rs  th a t  the  
claim  o f  R ose Z am elsky an d  th e  ju d g m en t 
recovered  upon  th a t  c laim  w ere n o t by 
reaso n  of an y  of th e  businesses m en tioned  in 
th e  w a rre n tie s  o f the  policy  of in su rance . I  
also  m ove to  d ism iss the  ac tion  on  th e  
g ro u n d  th e  C o u rt h a s  no ju risd ic tio n , on the  30 
g ro u n d s s ta te d  in  u rg in g  th a t  ob jection  h e re -
to fo re .

T h e  C ourt. T h is m otion  w ill be held, and  
w ill be considered  a t  th e  tim e the  e n tire  case 
is decided.

M r. L u m . I t  is ad m itted  by M r. B a in  th a t  
the  ju d g m en t recovered  h as been p a id  by 
M r. P ilg rim .

40
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M r. B a in . Y on also  concede the  de fen d -
a n t h a s  p a id  a ll expenses o f litig a tio n .

M r. L u m . W e do.

(A rg u ed .)
D ecision reserv ed .

Exhibit P. 1.
Opinion of District Judge Rellstab on 

motion to remand.

U N IT E D  S T A T E S  D IS T R IC T  C O U R T, D IS -
T R IC T  O F  N E W  J E R S E Y .

2 0  Ch a r l e s  C. P i l g r im, R eceiver
of th e  iR uss ell -Ro r in s o n  A c tio n  a t

Aet n a  L ife  I nsuran ce  Co m-
pa n y .

3 q  L um , T am blyn  & C olyer, fo r  p la in tiff . 
C ollins & C orbin , fo r  d e fen d an t.

Re l l s t a b,
D istr ic t J u d g e .

T h is  su it w as begun  in  th e  N ew  J e r s e y  S u -
p rem e  C ourt, R ule  76 of th e  co u rt, fo rm e rly  55 
o f “ T he P ra c tic e  A c t of 1912’9 of N ew  J e rs e y  
(N . J .  P . L . 1912, p. 377), re q u ire s  th a t  th e  an-

10

Com pa ny ,

vs.

L aw .

On M otion  to 
R em and .

Opinion

40
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sw er of the  d e fen d an t be filed w ith in  20  days 
a f te r  serv ice  of the  sum m ons. R ule  217* fo r -
m erly  3 of sa id  P ra c tice  A ct, au th o rizes  the  m ak -
in g  o f an  o rd e r  by  sa id  co u rt o r  ju s tic e  th e reo f, 
ex tend ing  the  tim e fo r  th e  filing of sa id  answ er.
In  th is  case, on the  ap p lica tio n  of th e  d e fen d an t, 
an  o rd e r  w as m ade by  one of th e  ju s tic es  o f th a t  10  
co u rt g ra n tin g  such an  ex tension . W ith in  the  
ex tended  p e rio d , b u t a f te r  th e  d a te  w hen ac-
co rd in g  to  such ru le , the  d e fen d an t w as re -
q u ired  to  p lead , i t  caused  sa id  su it to  be rem oved 
here.

Section  29 of the  A ct of C ongress of M arch  
3, 1911, d e sig n a ted  as “ T he Ju d ic ia l C ode”  p ro -
vides th a t  the  p a r ty  en title d  to  rem ove a  su it 
from  a  S ta te  to  a  F e d e ra l C o u rt sha ll file a  p e ti-
tion  “ In  such su it in  such S ta te  C ou rt a t  the  OQ 
time, o r an y  tim e b e fo re  th e  d e fe n d an t is r e -
qu ired  by  the  law s of the  S ta te  o r  the  ru le  of 
the S ta te  C o u rt in  w hich such su it is  b ro u g h t to 
answ er o r p lead  to the  d ec la ra tio n  o r com plain t 
of the  p la in tiff , fo r  the  rem oval of such su it  

S a id  section  29 is m ed ia te ly  de-
rived  fro m  Section  3 o f the  A ct of C ongress of 
M arch 3, 1875 (18 S ta t. 471). U n d e r the  A ct o f 
1875, th e  su ito r  could rem ove the  su it b e fo re  o r 
a t the te rm  a t w hich sa id  case could be f irs t t r ie d  30 
and befo re  the  t r ia l  thereo f.

The p la in tiff  m oves to rem an d  on the  g ro u n d  
th a t the  tim e h ad  e lapsed  w ith in  w hich the  su it 
could have been rem oved. So f a r  as adv ised , 
th is question  h as  n o t been p assed  upon  in  th is  
jud icial c ircu it. T he cases in  the  o th er c ir -
cuits conflict upon  the  question , w h e th er an  o r-
der m ade by  th e  S ta te  C ou rt in  th e  cause ex-
tending  the  tim e to  p lead , likew ise ex tends the  
tim e w ith in  w hich the  cause m ay  be rem oved. 40
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In  m y ju d g m en t, th e  cases deny ing  such la t te r  
ex tension , reflect th e  t ru e  co n stru c tio n  of the  
lim it p laced  on th e  r ig h t  to  rem ove by  the  

‘ F e d e ra l S ta tu te . T he leg is la tiv e  p u rp o se  in  
chang ing  th e  tim e w ith in  w hich th e  rem oval w as 
to  he m ade seem ingly  w as to  re q u ire  the  su ito r  

10  to  m ake h is election of th e  fo ru m  in  w hich th e  
case w as to  he tr ie d  b e fo re  he subm itted  h im self 
to  the  ju risd ic tio n  of th e  S ta te  C ourt. A t an y  
ra te , C ongress u sed  lan g u ag e  w hich if  g iven  th e ir  
o rd in a ry  m ean ing  w ould  accom plish  such p u r -
pose. T he tim e re fe r re d  to  in  sa id  Section  29, 
is  fixed an d  n o t fluctuating . I t  is  th e  tim e desig -
n a te d  by  S ta tu te  o r ru le , w hich ap p lies  in d is -
c rim in a te ly  to  a ll su its  of a  like c h a rac te r , an d  
n o t a  tim e th a t  m ay  v a ry  in  len g th  fixed b y  an  

on o rd e r  of co u rt as th e  exigencies o f a  p a r t ic u la r  
2 case m ay  a p p e a r  to  req u ire . T he lan g u ag e  is 

n o t th a t  th e  p la in tiff  p e titio n  fo r  th e  rem oval 
b e fo re  he is  “ re q u ire d ”  to  p lead , b u t a t  o r be-
fo re  the  tim e he is  “ re q u ire d ”  b y  th e  law s of 
th e  S ta te  o r th e  ru le  o f th e  S ta te  C ourt 
to  an sw er o r  p lead . C e rta in ty  as a g a in s t u n c e r-
ta in ty , w ith  re la tio n  to  th e  tim e w ith in  w hich 
th e  rem oval is  to  be ap p lied  fo r , a  p ro m p t elec-
tio n  by  th e  d e fe n d an t of th e  fo ru m  w here in  the  

30 cause is  to  be tr ie d , a n d  speed ing  th e  cause fo r  
t r ia l  as a g a in s t de lay ing  it, a re  ob ta ined  by  such 
in te rp re ta t io n —d e s id e ra tio n  n o t neg lig ib le  in  
m a tte rs  of p rac tice .

T he m o tion  to  rem a n d  is g ran ted .

40
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Order Remanding.

U N IT E D  S T A T E S  D IS T R IC T  C O U R T  F O R  
T H E  D IS T R IC T  O F  N E W  JE R S E Y .

Ch a r l e s  C. P i l g r im, R eceiver 
of the  Russe ll -Ro bin s o n  
Com pa ny ,

P la in tif f , 
vs.

Aet na  L ife  I nsuran ce  Co m-
pa n y , a corporation,

D efendan t.

A c tio n  at 
L aw .

O rder R e -
m and ing  
Cause.

10

T his m a tte r  com ing on to  be h e a rd  in  the  p res - 2 0  
ence o f L um , T am blyn  & C olyer, a tto rn e y s  fo r  
the p la in tiff , an d  C ollins & C orbin , a tto rn e y s  fo r  
the d e fen d an t, upon  m otion  to  rem an d  the  above 
s ta ted  action  to  the  S up rem e C o u rt of the  S ta te  
of New Je rse y , an d  the  co u rt h av in g  h e a rd  the  
reasons assigned  fo r  rem an d in g  sa id  cause and  
hav in g  h e a rd  a rg u m e n ts  of counsel fo r  p la in tiff  
and d e fen d an t resp ec tiv e ly  an d  h av in g  du ly  con-
sidered  the  sam e.

I t  is, th ereu p o n , on th is  22nd d a y  of A ugust,
A. D., N ineteen  h u n d red  a n d  six teen , on m otion  
of Lum , T am blyn  & C olyer, of counsel w ith  the  
above nam ed  p la in tiff , Or de r e d  th a t  th e  sa id  
cause be rem an d ed  to  the  S up rem e C o u rt of the  
S ta te  o f N ew  Je rse y , fro m  w hence i t  w as re -
moved, an d  th a t  the  sa id  cause p roceed  in  the  
said c o u rt an d  th a t  the  p la in tiff  do recover h is  
costs on th is  m otion  to  be taxed .

JO H N  R E L L S T A B ,
J u d g e .
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Exhibit P. 2. 
Policy of Insurance.

P o licy  No. P . Y  4000
A E T N A

L ife  I nsuran ce  Com pa ny .

A ccident an d  L ia b ility  D ep artm en t.
C o n trac to rs  P ub lic  L ia b ility  Policy .

I n s ur in g
Claus e .

IN  C O N S ID E R A T IO N  O F  T H E  P R E M IU M  
H E R E IN  P R O V ID E D , T H E  A E T N A  L I F E  IN -
S U R A N C E  C O M PA N Y  of H a r tfo rd , C onnecti-
cu t (called  th e  C om pany),
D O E S  H E R E B Y  A G R E E  TO  IN D E M N IF Y  
the  A ssu re d  described  in  th e  W a rra n tie s  he reo f, 
w ith in  the  am oun ts as ex p ressed  h ere in , 
A G A IN S T  L O S S  A N D /O R  E X P E N S E  A R IS -
IN G  O R R E S U L T IN G  FR O M  C L A IM S  U P O N  
T H E  A S S U R E D  F O R  D A M A G E S  on account of 
bod ily  in ju r ie s  a n d /o r  d ea th  acc iden ta lly  suf- 
e red , o r  a lleged  to  have  been  su ffered , by  any  
p e rso n  o r p e rso n s  n o t em ployed by  th e  A ssu red , 
b y  rea so n  of th e  business described  an d  con-
ducted  a t  th e  loca tions nam ed  in  sa id  W a rra n tie s , 
w h e th er sa id  in ju r ie s  a n d /o r  d e a th  a re  acc iden t-
a lly  su ffered , o r a lleged  to  have  been  su ffered , 
a t  th e  locations nam ed  o r elsew here, save and  
except claim s a ris in g  by  rea so n  o f:

(1) In ju r ie s  a n d /o r  d e a th  caused  by  any  
p e rso n  em ployed in  v io la tio n  of law  
a s  to  age, o r o f an y  age u n d e r 
fo u rtee n  (14) y e a rs , w here  th e re  is 
no lega l re s tr ic tio n  as to  age of em -
ploym ent.
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(2) A ny  d ra u g h t o r d riv in g  an im al o r
vehicle, o r by an y  p e rso n  w hile d r iv -
ing  o r u sin g  sam e.

(3) In ju r ie s  a n d /o r  d e a th  to  an y  p e rso n
w hile r id in g  o r a tte m p tin g  to  r id e  
on an y  e lev a to r o r h o is tin g  device.

(4) L ia b ility  o f o th e rs  assu m ed  by the  A s- 10
su red  u n d e r a n y  co n tra c t o r a g re e -
m ent, o ra l o r w ritten .

S ub jec t to  a ll ag reem en ts  an d  conditions h e re -
of, c la im s a re  covered  w henever a ris in g , on ac-
count of acc iden ts o r  a lleged  acc iden ts occu rrin g  
w ith in  the  P o licy  p e rio d  s ta te d  herein .

T H IS  IN S U R A N C E  IS  S U B JE C T  TO T H E  
F O L L O W IN G  C O N D IT IO N S :

Re po r t in g  
A c c id e n t s  
a n d  Claims .

A. U pon the  occurrence  of an  acc iden t cov-
ered  by  th is  P o licy  the  A ssu re d  shall g ive im m e-
d ia te  w ritte n  no tice  th e reo f, w ith  th e  fu lle s t in -
fo rm atio n  ob ta inab le  a t  the  tim e, to  th e  Com -
p an y  o r i ts  du ly  au th o rized  agen t. I f  a  claim  
is m ade on account of such acciden t the  A ssu re d  
shall g ive like notice  th e re o f  w ith  fu ll p a rticu - 3 0  
la rs . T he A ssu red  sha ll a t  a ll tim es re n d e r  to
the  C om pany  all co -opera tion  and  a ss is ta n ce  in 
his pow er.

Re po r t  a n d  
Defens e  o f  
Su i t s .

B. I f  su it is b ro u g h t a g a in s t the  A ssu re d  to 
enforce a claim  fo r  dam ages covered  by  th is  4 0
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P o licy  he sha ll im m ed ia te ly  fo rw a rd  to  the  Com -
p a n y  every  sum m ons o r o th e r  p rocess as soon as 
th e  sam e sha ll have  been se rv ed  on him , and  th e  
C om pany w ill, a t  i ts  own cost, de fend  such 
su it in  the  nam e an d  on b eh a lf  o f th e  A ssu red .

10 Co -OPERATION 
of  A s s u r e d .
E x p e n s e .

C. T he A ssu red , w henever req u ested  by  the  
C om pany, shall a id  in  effecting  se ttlem en ts , 
secu rin g  in fo rm a tio n  an d  evidence, th e  a tte n d -
ance o r w itnesses an d  in  p ro secu tin g  appea ls , 
b u t  th e  A ssu re d  sha ll n o t v o lu n ta rily  assum e 
an y  lia b ility  o r in te r fe re  in  a n y  n eg o tia tio n  fo r  
se ttlem en t, o r in  a n y  lega l p roceed ing , o r in cu r

2 0  a n y  expense, o r se ttle  an y  claim , except a t  h is 
own cost, w ith o u t th e  w ritte n  consen t of the  
C om pany  p rev io u s ly  given , except th a t  th e  A s-
su re d  m ay  p ro v id e  a t  th e  C o m p an y ’s expense 
such im m ed ia te  su rg ica l re lie f  as is im p e ra tiv e  
a t th e  tim e of th e  accident.

A s s u r e d ’s  
R i g h t  o f  
R ecove ry .

30 . . .
D. No ac tion  shall lie  a g a in s t th e  C om pany

to  reco v er fo r  an y  loss a n d /o r  expense u n d e r 
th is  P o licy  un less i t  shall be b ro u g h t by  th e  
A ssu re d  fo r  loss a n d /o r  expense a c tu a lly  su s-
ta in e d  an d  p a id  in  m oney by  h im  a f te r  ac tu a l 
t r ia l  of th e  issue , n o r  un less such action  is 
b ro u g h t w ith in  tw o y e a rs  a f te r  p ay m en t of 
such loss a n d /o r  expense.

40
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Subr o g a t io n
Rights .

E . In  case o f p ay m en t o f loss a n d /o r  ex-
pense  u n d e r th is  P o licy  the  C om pany  sha ll be 
sub roga ted , to  th e  am oun t o f such paym en t, to  
th e  A s s u re d ’s r ig h ts  of reco v ery  a g a in s t o th ers  
fo r  such loss a n d /o r  expense, an d  th e  A ssu re d  ■ 
sha ll execute a ll p a p e rs  req u ire d  an d  sha ll co-
o p e ra te  w ith  the  C om pany to  secure  such 
rig h ts .

Co n c u r r e n t
I nsu ra nc e .

F . I f  th e  A ssu re d  c a r ry  a  policy  o f an o th e r 
in su re r, a g a in s t an y  loss a n d /o r  expense cov-
e red  by  th is  Policy , th e  A ssu re d  shall n o t re -
cover fro m  th e  C om pany  a  la rg e r  p ro p o rtio n  20  
of th e  e n tire  loss a n d /o r  expense th a n  the  
am ount he reb y  in su re d  b e a rs  to  th e  to ta l 
am ount o f v a lid  an d  collectible in su ran ce  a p -
plicable th e re to .

Ch a n g e  o f  
In te r es t .

G. No assig n m en t o f in te re s t  u n d e r th is  
Policy  shall be va lid  un less the  w ritte n  consent 30  
of the  C om pany is endo rsed  hereon , signed  by
its  P re s id e n t, a  V ice-P resid en t, S e c re ta ry  o r 
A ss is ta n t S ec re ta ry .

Ba s is  o f  
Pre m iu m .

H . E x cep t as p ro v id ed  in  the  W a rra n tie s  
hereo f fo r  o p e ra tio n s  p e rfo rm ed  fo r  A ssu red  
u nder co n tra c t th e  p rem iu m  is  based  on th e  
en tire  com pensation  e a rn ed  d u rin g  th e  p e rio d
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of th is  P o licy  by  a ll p e rso n s engaged  in  the  
business as described  in  the  W a rra n t ie s  h e reo f 
who a re  n o t specifically excluded. I f  such en-
t i r e  com pensa tion  exceeds th e  sum  set fo r th  in 
sa id  W a rra n tie s , th e  A ssu re d  sha ll im m ed ia te ly  
p a y  to  th e  C om pany th e  a d d itio n a l p rem ium  

1 0  ea rn ed . I f  such e n tire  com pensa tion  is less th a n  
th e  sum  se t fo r th  in  sa id  W a rra n tie s  th e  Com -
p a n y  w ill r e tu rn  th e  u n e a rn ed  p rem ium  w hen de-
te rm in ed , b u t in  an y  even t th e  C om pany shall 
re ta in  th e  m in im um  p rem ium  s ta te d  in  sa id  
W a rra n tie s .

Wag e
S ta tements .

L  T he A ssu re d  shall, w hen req u ested , fu r-  
2 0  n ish  th e  C om pany  w ith  a w rit te n  s ta te m e n t show -

ing  the  to ta l  cost o f all w ork  p e rfo rm ed  fo r  
th e  A ssu re d  u n d e r c o n trac t and  w hich is cov-
e red  by  th is  P o licy  an d  shall also  fu rn ish  a  
w ritte n  s ta te m e n t of th e  am oun t o f com pen-
sa tio n , acco rd ing  to  c lassifications described  in  
th e  W a rra n tie s  he reo f, e a rn ed  by  all p e rso n s  
engaged  in  th e  business covered  by  th is  P o licy  
d u rin g  th e  w hole o r an y  p a r t  of th e  P o licy  
period . T he C om pany sha ll be p e rm itte d  a t 

30 a ll reaso n ab le  tim es to  exam ine the  books and  
reco rd s  of the  A ssu red  as re sp ec ts  th e  cost of 
w ork  p e rfo rm ed  fo r  A ssu re d  u n d e r c o n tra c t 
an d  th e  com pensation  of a ll p e rso n s  engaged  
in  the  business covered  h e reu n d er, p ro v id ed  a 
req u e s t fo r  such exam ina tion  is m ade w ith in  
one y e a r  fro m  the  ex p ira tio n  o f th e  Po licy  
p e rio d , and  th e  A ssu re d  shall re n d e r  a ll r e a -
sonable assistance . T he re n d e rin g  of an y  
s ta te m e n t of such com pensation  o r an y  pay- 

4 0  m en t of p rem iu m  th ereo n  shall n o t b a r  th e  ex-
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an im atio n  h e re in  p ro v id ed  fo r, n o r  the  Com -
p a n y ’s r ig h t to  an y  ad d itio n a l p rem ium  earned .

I nspec tion .

J .  T he C om pany shall be p e rm itte d  a t  a ll 
reasonab le  tim es to  in spec t th e  p lan t, w orks, 
m ach in e ry  an d  app liances used  in  th e  b usiness 1 0  
covered  by  th is  Policy.

Ca n c e ll a ti o n .

K . T h is Po licy  m ay  be cancelled  a t  an y  
tim e by  e ith e r o f the  p a r t ie s  h e re to  upo n  w r it-
ten  notice  to  the  o th e r p a r ty  s ta tin g  w hen 
th e re a f te r  cancella tion  sha ll be effective. T he 
d a te  of cancella tion  sha ll th en  be th e  end of 
th e  P o licy  period . I f  such cancella tion  is a t  the  
req u e s t of th e  A ssu red  an d  he h as  n o t re t ire d  2 0  
fro m  th e  business described  in  the  W a rra n tie s  
hereo f, the  com pensation  fo r  th e  fu ll o rig in a l 
Po licy  p e rio d  shall be com puted  upon  th e  basis  
of the  com pensation  to d a te  o f cancella tion , the  
to ta l cost o f w ork  done fo r  A ssu red  u n d e r con-
t ra c t  an d  covered  h e re u n d e r be ing  com puted  in  
like m an n er, an d  the  ea rn ed  p rem iu m  calcu-
la ted  a t  sh o rt ra te s  in  accordance w ith  th e  
tab le  p r in te d  hereon. In  an y  even t w here  can- o0 
cella tion  is a t  the  req u est of the  A ssu red , the  
C om pany shall re ta in  n o t less th a n  the  m in i-
m um  p rem ium  s ta te d  in  sa id  W a rra n tie s . N o-
tice of cancella tion  m ailed  to  th e  a d d re ss  of 
the  A ssu re d  s ta te d  in  sa id  W a rra n tie s  shall be 
a  sufficient notice, an d  the  check o f the  Com -
p any  s im ila rly  m ailed  a  sufficient te n d e r  of an y  
u n earn ed  prem ium , w hen de term ined .

40
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A l t e r a t io n s  
i n  P o l ic y .

L. No cond ition  o r p ro v is io n  of th is  Po licy  
sha ll be w aived  o r a lte re d  except by  w ritte n  
en d o rsem en t a tta c h ed  h e re to  an d  signed  by  the  
P re s id e n t, a  V ice-P resid en t, S e c re ta ry  o r A s-

1 0  s is ta n t S e c re ta ry  of the  C om pany ; n o r sha ll 
no tice  to  an y  agen t, n o r  sha ll know ledge p o s-
sessed  by  an y  ag en t o r by  an y  o th e r p e rson , be 
held  to  effect a  w a iv e r . o r change in  an y  p a r t  
of th is  co n trac t. U pon  the  accep tance of th is  
P o licy  th e  A ssu re d  ag re es  th a t  i ts  te rm s  em -
body  a ll ag reem en ts  th en  ex is tin g  betw een  h im -
se lf an d  th e  C om pany  o r an y  of i ts  ag en ts  re -
la tin g  to  th e  in su ran ce  described  here in . T he 
p e rso n a l p ro n o u n  h e re in  used  to  re fe r  to  the

2 0  A ssu re d  shall a p p ly  re g a rd le ss  of nu m b er an d  
gender.

A t j t h o r iz d
Agent s .

M. No p e rso n  sha ll be deem ed an  ag en t of 
th e  C om pany  un less such p e rso n  is au th o rized  
in  w ritin g  a s  such a g en t by  the  P re s id e n t, a  
V ice-P resid en t, S e c re ta ry  o r A ss is ta n t Secre-

^ t a r y  o f th e  C om pany.

(Form 60. Ed. Sept., ’08.)
Copyright 1908, by the Aetna Life Insurance Company.

This space is intended for the attachment of such endorse-
ments as may be executed as provided in the Policy, and, 
when so executed and attached they are to be construed as a 
part of the Policy,

40
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E N D O R S E M E N T  No. 8506.

(S t a t e m e n t  o f  W ag e s  a n d  o f  Con tr a c t  W o r k  
a n d  A d j u s t m e n t  o f  P r e m i u m  A n n u a l l y .)

I t  is h e reb y  u n d ers to o d  and  a g reed  th a t  on 
o r abou t tw elve m onths a f te r  d a te  o f th is  
Policy , an d  each succeeding tw elve m on ths 
th e re a f te r , d u rin g  the  p e rio d  o f th is  Policy , the  
A ssu re d  shall fu rn ish  the  C om pany w ith  a  re -
p o r t  of th e  ac tu a l am ount of com pensa tion  
ea rn ed  by  a ll em ployees an d  a re p o r t  show ing 
the  to ta l  cost o f all w ork  p e rfo rm ed  fo r  th e  
A ssu red  u n d e r c o n trac t as covered  by  th is  
P o licy  d u rin g  the  p reced ing  tw elve policy  
m onths, an d  th e  p rem ium  shall be a d ju s te d  as 
p ro v id ed  in  C ondition  “ II. ”

New Y ork  C ity, New  Y ork, N ovem ber 18th, 
1909.

(S ig n ed ) W IL L IA M  J .  G A R D N E R ,
R es id e n t S ecre ta ry .

I  he reb y  c e r tify  th a t  th is  is a co rrec t copy 
of P o licy  issued  to  R U S S E L L -R O B IN S O N  
CO M PA N Y .

H a r tfo rd , Conn., M arch  20, 1914.

S H O R T  R A T E  C A N C E L L A T IO N  T A B L E .

T ake the  p ercen tag e  in d ica ted  opposite  the  
num ber of days o r m on ths P o licy  has been in 
force, upon  th e  p rem ium  fo r  the  fu ll o rig in a l 
Policy p e rio d  ca lcu la ted  as p rov ided  in C ondi-
tion  K , and  the  re su lt w ill be th e  p rem ium  
earned  in  case o f cancella tion . S h o rt ra te  
p rem ium  fo r  p e rio d s n o t specifically  nam ed  in 
th is  tab le  m u st be ch arg ed  a t  a ra te  p ro p o r-

10
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tio n a te  to  the  ra te  ch a rg ed  fo r  th e  n ex t p re -
ceding  and  succeeding periods.

10

20

Policies Issued for Term of One Year.
Policy Per Cent, of Policy

in Force Premium in Force
1 day...............................   1% 51 days
2 days........ .........................  2% 54 days
3 days...................................  3% 57 days
4 days........ .........  4% 60 days
5 days...................................  5% 65 days
6 days...............   6% 70 days
7 days...................................  7% 75 days
8 days...................................  8% 80 days
9 days...................................  9% 85 days

10 days.........................  10% 90 days
12 days....................................11% 105 days
14 days............ ...................... 12% 120 days
16 days....................................13% 135 days
18 days....................................14% 150 days
20 days....................................15% 165 days
22 days...................  16% 180 days
24 d ays..................................17% 195 days
26 days.....................   18% 210 days
28 days...............  19% 225 days
30 d a y s ..................................20% 240 days
33 days....................................21% 255 days
36 days...............  22% 270 days
39 days.......................   23% 285 days
32 days...............   24% 300 days
45 days.......... ....................... 25% 315 days
48 days.................  26% 330 days

360 days

Per Cent, of 
Premium

..........................  27%

..........................  28%

..........................  29%

..........................  30%

..........................  32%

..........................  34%

............ ................ 36%

.......................   38%

. ........................  39%
or 3 m onths... 40% 
. . . . . . . . . . . . . .  45%

or 4 m onths... 50%
..........................  55%

or 5 months . . .  58%
..........................  64%

or 6 m onths.. .  68%
. . . " ................  73%

or 7 months. . .  75%
..........................  78%

or 8 m onths...  80%
..........................  81%

or 9 months. . .  85%
..........................  87%

or 10 m onths.. 90%
..........................  92%

or 11 m onths.. 95% 
or 12 months. .100%

o q  Policies Issued for Term of Three Years.
Policy Per Cent, of Policy Per Cent, of

in Force Premium
1 month............................  8%
2 months.............................12%
3 months.............................16%
4 months.............................20%
5 months.............................24%
6 months.............................28%
7 months.............................32%
8 months...............  36%
9 months.............................39%

10 m onths...........................42%
11 months.............................45%

40 12 months.............................48%

in Force Premium
19 months........ ..............  66%
20 months........ .............. 68%
21 months........ ..............  70%
22 months........ ..............  72%
23 months........ ..............  74%
24 months........ ..............  76%
25 months........ ..............  78%
26 months........ ..............  80%
27 months........ ..............  82%
28 months........ ..............  84%
29 months........ ..............  86%
30 months........
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13 months............................50% 31 months........................ 90%
14 months............................53% 32 months........................ 92%
15 months.............. 33 months........................ 94%
16 months............................59% 34 months............ ..........  96%
17 months............................61% 35 months........................ 98%
18 months............................63% 36 months........................100%
(Form 60. Ed. Sept., ’08.)

L i m i t s  o f  
I n d e m i t y .

N. T he C o m p an y ’s liab ility  fo r  loss on ac-
count of an  accident re su ltin g  in  bodily  in ju rie s  
a n d /o r  d ea th  to  one p e rso n  is lim ited  to  F iv e  
T housand D o lla rs  ($5000.00); and , sub ject to 
the same lim it fo r  each person , the  C om p an y ’s 
to ta l liab ility  fo r  loss on account of any  one 
accident re su ltin g  in  bodily  in ju rie s  a n d /o r  
dea th  to  m ore th a n  one p e rso n  is lim ited  to  
Ten T housand  D o llars  ($10000.00). T he Com- 2 0  
p an y  will how ever, as p ro v id ed  in  C onditions
B and  C hereof, p ay  the  expense of litig a tio n  
in  add ition  to  the  sum  h ere in  lim ited  and  w ill 
also p ay  a ll costs tax ed  a g a in s t the  A ssu red  in  
any  legal p roceed ing  defended  by the  C om pany, - 
and  in te re s t accru ing  a f te r  e n try  of ju d g m en t 
upon such p a r t  th e reo f as shall no t be in  ex-
cess of the  lim its of the  C om p an y ’s liab ility  
here in  expressed .

30

P o l i c y

P e r i o d .

O. The Po licy  p e rio d  shall be T w en ty -F o u r 
m onths, beg inn ing  on the  E ig h teen th  d ay  of 
N ovem ber, 1909, a t  noon, and  ending  on the  
E igh teen th  day  of N ovem ber, 1911, a t  noon, 
s ta n d a rd  tim e a t  the  loca tion  of the  business 
described in  th e  W a rra n tie s  hereof.

40
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W a r r a n t i e s .

P . T he fo llow ing W a rra n tie s , num bered  1 
to 10  inclusive, a re  he reb y  m ade  a  p a r t  of th is  
co n trac t, an d  a re  acknow ledged and  w a rra n te d  
by th e  A ssu re d  to  be  tru e  upon  th e  acceptance 
of th is  Policy , except such as a re  d ec lared  to  
be m a tte rs  of e s tim ate  only.

W A R R A N T IE S .

20

30

40

1. Name of Assured, Russell-Robinson Company.
2\, Address of Assured, 109-115 Frelinghuysen Avenue, New 

ark, Essex Co., New Jersey.
(Name Street, Town, County and State where 
Head Office is located.)

3. The Assured is, Corporation, New Jersey.
(State whether individual, estate, co-partnership or 
corporation, and if a corporation name State in which 
incorporated; if a co-partnership give the names of 
each member thereof.)

4. Classified description of the business. (All operations
incidental to the following business, in and during 
the continuation thereof.)—Carpentry work in connec-
tion with buildings not exceeding four (4) stories in 
height (no grain elevator construction; estimated 
average number of employees, varies ; estimated entire 
compensation for 12 months, 35000.00. premium rate 
per $100 of compensation, .35; estimated premium, 
122.50; town, street and number where business is 
located, Newark, New Jersey and elsewhere in New 
England and Middle Atlantic States.

Carpentry work in connection with buildings exceeding 4 
stories in height (no grain elevator construction)— 
Estimated average number of employees, varies; 
estimated entire compensation for 12 months, 5000.00; 
premium rate per $100 of compensation, .35; estimated 
premium, 17.50.

Special Operations—Demolition or wrecking of any struc-
ture: estimated average number of employees, none.

Operation of locomotives and/or cars by means of loco-
motives: estimated average number of employees,
none.

All operations performed for Assured under contract, 
premium to be adjusted on the basis of total cost of 
the work, including all labor, material used or de-
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livered for use, all allowances, bonuses and commis-
sions made, paid or due: Estimated average number
of employees, varies; estimated total cost, $40000.; 
premium rate per $100 of total cost, .10; estimated 
premium, 40.00.

5. The foregoing statement correctly describes the business
to be insured, including all usual or special operations 
incident thereto, and the locations at which said busi-
ness is conducted. None of the special operations 
described will be covered unless the estimated average 
number of persons engaged in such special operations, 
their estimated compensation, and the premium rate, 
are specially stated herein.

6. The estimated compensation includes that of all persons
engaged in the business as described herein (whether 
compensated by salary, wages, for piece work, over-
time or allowances, and whether paid in cash—in 
whole or in part—in board, store certificates, merchan-
dise, credits or any substitute for cash), to whom com-
pensation of any nature is paid, including President, 
Vice-President, Secretary, Treasurer and Clerical 
Force, except as follows: President, Vice-President,
Secretary, Treasurer and Clerical Force.

7. If complete and accurate payroll records are not kept cor-
responding to the classifications herein described the 
total actual payroll shall be considered as expended 
under the highest rated classification.

8. No dynamite, nitroglycerine or explosive powder is made,
sold, kept or used in the business described herein, 
except as follows: No exceptions.

9. The estimated premium for this Policy is Three Hundred
Sixty and no/100 Dollars ($360.00), due and payable 
as follows:
One Hundred Eighty and no/100 Dollars ($180.00), 
November 18th, 1909.
One Hundred Eighty and no/100 Dollars ($180.00), 
November 18th, 1910.

10. The minimum premium for this Policy shall be Forty and 
no/100 per annum Dollars ($40.00).

10
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I n  W i t n e s s  W h e r e o f , T he .¿ETNA L I F E  IN -
S U R A N C E  C O M PA N Y  h a s  caused  th ese  
p re se n ts  to  he signed  by  i ts  P re s id e n t an d  Sec-
re ta ry , b u t th e  sam e sha ll n o t be b in d in g  u n -
less c o u n te rs ig n ed  by  an  a u th o rized  ag en t of 
th e  C om pany.

10 W . G. B U L K E L E Y ,
P resid en t.

J .  R o w e ,
S ecre ta ry .

.......................th is ..........
1 9 ........
.........G enera l A gent.

20

C o u n te rs ig n ed  a t  
d a y  o f ...........................

(Form 60, Ed. Sept., ’08.)

Exhibit P. 3.
Contract between Russell-Robinson Co. 

and Frederick G. Agens.
T H IS  A G R E E M E N T , m ade the  F i r s t  d ay  of 

A p ril  in  th e  y e a r  n ine teen  h u n d red  an d  ten , by 
a n d  betw een. R u s s e l l -R o b i n s o n  Co ., a  G orpora- 

3 q tio n  o rg an ized  u n d e r th e  law s of th e  S ta te  of 
N ew  Je rse y , o f th e  C ity  of N ew ark , C oun ty  of 
E sse x  an d  S ta te  of N ew  Je rse y , p a r ty  o f the  
f irs t p a r t  (h e re in a f te r  d e s ig n a ted  th e  C o n trac -
to r ) ,  an d  F r e d e r i c k  G. A g e n s , of th e  C ity  of 
N ew ark , C oun ty  of E ssex , S ta te  of N ew  Je rse y , 
p a r ty  of the  second p a r t  (h e re in a f te r  d esig n a ted  
th e  O w ner),

W IT N E S S E T H , th a t  th e  C o n trac to r  , in  con-
s id e ra tio n  of th e  fulfillm ent o f th e  ag reem en t

40
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herein  m ade by  th e  O w ner , ag ree  w ith  the  said  
Owner , as  fo llo w s:

A r t i c l e  I . T he C o n trac to r  , u n d e r th e  d irec -
tion  and  to  th e  sa tis fac tio n  of J .  O’Ro u r k e  & 
S o k s , A rch itec ts , ac tin g  fo r  the  p u rp o ses  of th is  
con trac t a s  ag en ts  of th e  sa id  O w ner , shall and  
will p rov ide  a ll th e  m a te r ia ls  and  p e rfo rm  all 10  
the w ork m entioned  in  the  specifications and  
shown on the  d raw in g s  p re p a re d  by  the  said  
A rch itects fo r  the  M ason w ork, C a rp e n te r  w ork, 
p a in tin g  and  m eta l ceilings included  in  the  
rem odel an d  re p a ir  of th e  bu ild ing , know n an d  
designated  as No. 230 M ark et S tre e t, in  sa id  
city  of N ew ark , E ssex  C ounty , N ew  Je rse y , 
which d raw in g s an d  specifications a re  id e n ti-
fied by the  s ig n a tu re s  o f th e  p a r tie s  here to .

Ar t . I I .  T he A rch itec ts  shall fu rn ish  to  the  9 q 
Co n trac to r such fu r th e r  d raw in g s  o r ex p lan -
ations as m ay  be n e ce ssa ry  to  d e ta il an d  illu s-
tra te  the  w ork  to  be done, an d  the  C o n trac to r 
shall conform  to  th e  sam e as p a r t  of th is  con-
tra c t so f a r  as th ey  m ay  be con sis ten t w ith  
the o rig ina l d raw in g s an d  specification« referrp rl 
to and  identified , as p ro v id ed  in  A rt. I.

I t  is m u tu a lly  u n d e rs to o d  an d  a g reed  th a t  a ll 
d raw ings and  specifications a re  an d  rem ain  
the p ro p e r ty  of the  A rch itec ts . 30

Ar t . I I I .  No a lte ra tio n s  shall be m ade in  the  
w ork shown o r described  by  th e  d raw in g s and  
specifications except upon  a  w ritte n  o rd e r  of 
the A rch itects, and  w hen so m ade, th e  va lue  of 
the w ork added  o r om itted  shall be com puted  by  
the A rch itec ts , and  the  am oun t so a sce rta in ed  
shall be added  to  o r deducted  fro m  the  c o n trac t 
price. In  case of d issen t fro m  such a w ard  by  
e ither p a r ty  th e re to , the  v a lu a tio n  of th e  w ork  
added or om itted  shall be re fe r re d  to th re e  (3 ) 40
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d is in te re s te d  A rb itra to rs , one to be a p p o in ted  
by  each of th e  p a r t ie s  to  th is  co n trac t, a n d  th e  
th ird  b y  th e  tw o th u s  chosen ; th e  decision  of 
an y  two of w hom  sha ll be final an d  b ind ing , and  
each of th e  p a r t ie s  h e re to  sha ll p a y  one-half 
o f the  expenses of such reference .

1 0  Ar t . IV . T he C o n trac to r  sha ll p ro v id e  su f-
ficient, sa fe  an d  p ro p e r  fac ilitie s  a t  a ll tim es 
fo r  the  in spection  of th e  w ork  by  th e  A rch itec ts  
o r th e ir  au th o rized  rep re se n ta tiv e . I t  shall, 
w ith in  tw en ty -fo u r h o u rs  a f te r  rece iv ing  w r i t-
ten  no tice  fro m  th e  A rch itec ts  to  th a t  effect, 
p roceed  to  rem ove fro m  the  g ro u n d s o r b u ild -
in g s a ll m a te r ia ls  condem ned by  them , w he ther 
w orked  o r unw orked , and  to  tak e  dow n a ll p o r -
tio n s  o f the  w ork  w hich th e  A rch itec ts  shall by  

0 q  like w ritte n  no tice  condem n as unsound  o r im -
p ro p e r , o r a s  in  an y  w ay  fa ilin g  to  con fo rm  to 
th e  d raw in g s  an d  specifications.

Ar t . V. Shou ld  th e  C o n trac to r  a t  a n y  tim e 
re fu se  o r neg lect to  su p p ly  a  sufficiency of 
p ro p e r ly  skilled  w orkm en, o r of m a te r ia ls  o f the  
p ro p e r  qu a lity , o r fa il in  an y  re sp ec t to  p ro se -
cute  th e  w ork  w ith  p ro m p tn ess  an d  diligence, 
o r fa il  in  th e  p e rfo rm an ce  of an y  o f th e  a g re e -
m en ts  h e re in  con ta ined , such re fu sa l, neg lect 

30 o r fa ilu re  being  certified  by  th e  A rch itec ts , th e  
O w ner shall be a t  lib e rty , a f te r  th re e  days* 
w ritte n  notice  to  th e  C o n trac to r  , to  p ro v id e  
an y  such lab o r o r m a te ria ls , and  to  deduct the  
cost th e re o f  fro m  an y  m oney th en  due o r th e re -
a f te r  to  becom e due to  th e  C o n tra c to r  u n d e r 
th is  co n tra c t an d  i f  the  A rch itec ts  shall c e r tify  
th a t  such re fu sa l, neg lec t o r fa ilu re  is sufficient 
g ro u n d  fo r  such action , th e  O w ner sha ll be 
a t  l ib e r ty  to  te rm in a te  th e  em ploym ent of the  
C o n trac to r  fo r  th e  sa id  w ork  an d  to  en te r40
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upon the  p rem ises and  tak e  possession , fo r  the  
pu rpose  o f com pleting  the  w ork  com prehended  
under th is  co n trac t, of a ll m a te ria ls , too ls  and  
app liances thereon , an d  to em ploy, an y  o th e r 
person  o r p e rso n s  to  finish the  w ork, and  to 
prov ide the  m a te r ia ls  th e re fo r ;  an d  in  case of 
such d iscon tinuance  of the  em ploym ent of th e  10 
C o n trac to r , i t  sha ll n o t be en titled  to  re -
ceive any  fu r th e r  p ay m en t u n d e r th is  co n trac t 
un til the  sa id  w ork  sha ll be w holly finished, a t  
which tim e, if  th e  u n p a id  balance  of the  am oun t 
to  be p a id  u n d e r th is  co n tra c t shall exceed the. 
expense in cu rre d  by  th e  O w ner in  fin ish ing  th e  
work, such excess shall be p a id  by  th e  O w ner 
to the  C o n trac to r  , b u t if  such expense shall 
exceed such u n p a id  balance, the  c o n tra c to r  shall 
pay  the  d ifference  to  th e  O w ner . T he ex- on 
pense in cu rre d  by  th e  O w ner a s  h e re in  p ro -
vided, e ith e r  fo r  fu rn ish in g  m a te r ia ls  o r fo r  fin-
ish ing  the  w ork, an d  an y  dam age in cu rre d  
th rough  such d e fau lt, shall be au d ited  an d  c e r ti-
fied by the  A rch itec ts , w hose certifica te  th e re fo r  
shall be conclusive upon  the  p a rtie s .

Ar t . V I. T he C o n trac to r  shall com plete  the  
several p o rtio n s , an d  th e  w hole o f th e  w ork  
com prehended in  th is  A g reem en t by  an d  a t  th e  
time o r tim es h e re in  s ta te d  in  s ix ty  (60) w ork- 3 0  
ing days.
provided th a t

Ar t . V II. Should  the  C o n trac to r be ob-
struc ted  o r delayed  in  the  p ro secu tio n  o r com -
pletion o f w ork  by  th e  act, neg lect, d e lay  or 
defau lt of the  O w ner , o r th e  A rch itec ts , o r of 
any o th er c o n tra c to r  em ployed by  th e  O w ner 
upon the  w ork, o r by  a n y  dam age w hich m ay  
happen by  fire, ligh tn ing , e a rth q u ak e  o r cyclone, 
or by the  abandonm en t o f th e  w ork  by  the  40
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em ployees th ro u g h  no d e fa u lt o f th e  Con-
t r a c to r  , th en  th e  tim e h e re in  fixed fo r  the  
com pletion  of th e  w ork  sha ll be ex tended  fo r  a 
p e rio d  equ iva len t to  th e  tim e lo st by  rea so n  of 
an y  o r a ll of th e  causes a fo re sa id ; b u t no such 
allow ance shall be m ade un less a  c la im  th e re fo r  

10 is p re se n te d  in  w ritin g  to  th e  A rch itec ts  w ith in  
tw en ty -fo u r h o u rs  of th e  occurrence o f such 
delay. T he d u ra tio n  o f such ex tension  shall 
be certified  to  by  th e  A rch itec ts , b u t ap p ea l 
fro m  th e ir  decision  m ay  be m ade to  a rb itra tio n , 
as p ro v id ed  in  A rtic le  I I I .  of th is  con trac t.

A r t . V II I .  T he O w ner ag ree  to  p rov ide  
a ll lab o r an d  m a te r ia ls  n o t included  in  th is  
c o n tra c t in  such m an n e r a s  n o t to  de lay  the  
m a te r ia l p ro g re ss  of the  w ork , an d  in  th e  even t 

0 q  o f fa ilu re  so to  do, th e re b y  causing  loss to  the  
C o n trac to r  , ag ree  th a t  i t  w ill re im b u rse  th e  
C o n tra c to r  fo r  such lo ss ; an d  th e  C o n trac to r 
a g re e  th a t  if  i t  sha ll d e lay  the  m a te r ia l  p ro g -
re s s  of th e  w ork  so as to  cause an y  dam age  fo r  
w hich th e  O w ner sha ll becom e liab le  (as  above 
s ta te d ) , th en  i t  sha ll m ake good to  the  O w ner 
an y  such dam age. T he am oun t of such loss or 
dam age  to  e ith e r  p a r ty  h e re to  shall, in  every  
case, be fixed and  d e te rm in ed  by  th e  A rch itec ts , 

30 b u t ap p ea l fro m  th e ir  decision  m ay  be m ade to 
a rb itra t io n  as p ro v id ed  in  A rtic le  I I I  of th is  
con trac t.

A r t . IX . I t  is h e reb y  m u tu a lly  a g reed  be-
tw een  th e  p a r t ie s  h e re to  th a t  th e  sum  to  be 
p a id  by  th e  O w ner to  th e  C o n tra c to r  fo r  
sa id  w ork  an d  m a te r ia ls  sha ll be $8000.00 
(E IG H T  T H O U S A N D  D O L L A R S ) sub jec t 
to  a d d itio n s  an d  deductions as h e re in b e -
fo re  p rov ided , an d  th a t  such sum  sha ll be 
p a id  in  c u rre n t fu n d s  by  the  O w ner to  th e40
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C o n trac to r in  in s ta llm en ts  as follow s * In  p ro -
p o rtio n a te  pay m en ts  fro m  tim e to  tim e  as the  
w orks p ro g re ss . F if te e n  p e r  cen t (15% ) of 
the value o f the  w ork  com pleted  a t  th e  tim e of 
each paym en t to  be re ta in e d  by  the  p a r ty  of the  
second p a r t  u n til th e  com pletion  o f the  con-
trac t. JQ

The final p ay m en t shall be m ade w ith in  30 
days a f te r  th is  c o n trac t is fulfilled.

All p ay m en ts  shall be m ade upon  w ritte n  ce r-
tificates o f th e  A rch itec ts  to  th e  effect th a t  such 
paym ents have  becom e due.

I f  a t  an y  tim e th e re  sha ll be evidence of any  
lien o r claim  fo r  which, i f  estab lished , the  
Owner o r th e  sa id  p rem ises  m ig h t becom e 
liable, and  w hich is chargeab le  to  th e  Con-
tra c to r  , th e  O w ner shall have th e  r ig h t to  2 0  
re ta in  out of an y  p ay m en t th en  due o r th e re -
a f te r  to  becom e due an  am oun t sufficient to 
com pletely indem nify  a g a in s t such lien  or 
claim. Should  th e re  p rove  to  be an y  such claim  
a fte r  a ll p ay m en ts  a re  m ade, th e  C o n trac to r 
shall re fu n d  to  the  O w ner a ll m oneys th a t  the  
la tte r  m ay  be com pelled to  p a y  in  d isch a rg in g  
any lien  on sa id  p rem ises m ade o b lig a to ry  in  
consequence o f th e  C o n trac to r  d e fau lt. '

Ar t . X. I t  is fu r th e r  m u tu a lly  ag reed  be- 3 0  
tw een th e  p a r t ie s  h e re to  th a t  no certifica te  
given o r p ay m en t m ade u n d e r th is  co n trac t, 
except the  final certifica te  o r final paym en t, 
shall be conclusive evidence of th e  p e rfo rm an ce  
of th is  co n trac t, e ith e r  w holly  o r in  p a r t ,  and  
th a t no p ay m en t shall be c o n s tru ed  to  be an  
acceptance of defective  w ork  o r im p ro p e r m a te -
rials.
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I t  is  fu r th e r  m u tu a lly  a g reed  th a t  th e  follow -
ing  changes fro m  p lan s  an d  specifications a re  to  
be m ad e :

F ire  doo r open ings in  p a r ty  w all a re  to  be 
filled in  w ith  an  8 " b rick  w all, leav in g  the  
jam b s p lum b a n d  a rc h  tu rn e d  over. O m it ele- 

10 v a to r  sh a f ts  an d  e levato rs. O m it a ll fire d oo rs .
A r t . X I I I .  T he sa id  p a r t ie s  fo r  them selves, 

th e ir  h e irs , execu to rs, a d m in is tra to rs  an d  a s -
signs, do h e reb y  ag ree  to  the  fu ll p e rfo rm an ce  
of the  covenan ts h e re in  contained .

I n  W it ne ss  W h e r e o f , the parties to these 
presents have hereunto set their hands and 
seals, the day and year first above written.

In  p resence  of

20 J o s e ph  B. O’Ro u r k e .

R U S S E L L -R O B IN S O N  CO. (S ) 
F . P . R U S S E L L , Secy -T rea s. 
F R E D ’K  G. A G E N S . (S )

Exhibit P. 4.
Contract between Russell-Robinson Co. 

and Real Securities Investment Company.

T H IS  A G R E E M E N T , m ade th e  F i r s t  d ay  of 
A p ril in  the  y e a r  n ineteen  h u n d red  and  Ten, 
b y  an d  betw een  R U S S E L L -R O B IN S O N  CO., a 
C o rp o ra tio n  o rg an ized  u n d e r the  law s o f the  
S ta te  of New Je rse y , o f the  C ity  of N ew ark , 
C oun ty  of E ssex , S ta te  of New Je rse y .

40

p a r ty  of the  f irs t p a r t  (h e re in a f te r  designa ted  
th e  C o n trac to r  ), and  R E A L  S E C U R IT IE S  
IN V E S T M E N T  C O M PA N Y , a  c o rp o ra tio n  or-
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gan ized  u n d e r th e  law s of th e  S ta te  of New  
Je rse y , o f  th e  c ity  of N ew ark , C ounty  of E ssex  
and  S ta te  of N ew  Je rse y ,

p a r ty  of th e  second p a r t  (h e re in a f te r  desig -
na ted  th e  O w ner ), 10

W IT N E S S E T H , th a t  the  C o n trac to r  , in  
considera tion  of th e  fulfillm ent o f the  a g re e -
m ent h e re in  m ade by  th e  O w ner , ag ree  w ith  
the sa id  O w ner a s  fo llow s:

Ar t ic l e  I. T he C o n trac to r  u n d e r the  d irec -
tion  and  to  th e  sa tis fac tio n  of J .  O ’R ourke  & 
Sons, A rch itec ts , ac tin g  fo r  th e  p u rp o ses  o f th is  
con trac t as ag en ts  of the  sa id  O w ner , shall 
and w ill p ro v id e  a ll th e  m a te r ia ls  and  p e rfo rm  
all the  w ork  m entioned  in  th e  specifications and  
shown on th e  d raw in g s p re p a re d  by  the  sa id  20  
A rch itects fo r  th e  com pletion  of a ll th e  M ason 
work, C a rp e n te r  w ork, p a in tin g  an d  m eta l ceil-
ings, included in  th e  rem odel an d  re p a ir  of the  
build ing  know  and  d esig n a ted  as No. 232 M a r-
ket S tre e t in  the  sa id  c ity  o f N ew ark , E ssex  
County, N ew  Je rse y , w hich d raw in g s  an d  speci-
fications a re  iden tified  by  th e  s ig n a tu re s  o f the  
p a rtie s  here to .

Ar t . I I .  T he A rch itec ts  shall fu rn ish  to  the  30  
C ontrac to r such fu r th e r  d raw in g s  o r ex p lan a -
tions as m ay  be n ecessa ry  to  d e ta il and  illu s-
tra te  the  w ork  to  be done, and  the  C o n trac to r 
shall conform  to  the  sam e as p a r t  o f th is  con-
tra c t so f a r  as th e y  m ay  be con sis ten t w ith  the  
orig inal d raw in g s and  specifications re fe r re d  to 
and identified, as p ro v id ed  in  A rt. I.

I t  is m u tu a lly  u n d e rs to o d  and  ag reed  th a t  
all d raw ings an d  specifications a re  and  rem ain  
he p ro p e r ty  o f th e  A rch itec ts .

40
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A r t . I I I .  No a lte ra tio n s  sha ll be m ade in  the  
w ork  show n o r described  by  th e  d raw in g s  an d  
specifications except upon  a w ritte n  o rd e r  of 
the  A rch itec ts , and  w hen so m ade, th e  value  of 
the  w ork  added  o r om itted  shall he com puted  
by  th e  A rch itec ts , an d  th e  am oun t so ascer- 

10  ta in e d  sha ll he added  to  o r deducted  fro m  the  
c o n tra c t p rice . I n  case of d isse n t fro m  such 
a w a rd  by  e ith e r  p a r ty  th e re to , th e  v a lu a tio n  of 
th e  w ork  ad d ed  o r om itted  shall he re fe r re d  to  
th re e  (3) d is in te re s te d  A rb itra to rs , one to  be 
ap p o in ted  b y  each of th e  p a r t ie s  to  th is  con-
tra c t,  an d  th e  th ird  by  th e  tw o th u s  chosen ; the  
decision  of an y  tw o of w hom  sha ll be final an d  
b ind ing , an d  each of th e  p a r t ie s  h e re to  shall 
p a y  one-half o f th e  expenses of such reference .

Ar t . IV . T he C o n tra c to r  shall p ro v id e  suf- 
^  ficient, sa fe  and  p ro p e r  fac ilitie s  a t  a ll tim es 

fo r  the  in spection  of th e  w ork  by  th e  A rc h i-
tec ts  o r th e ir  a th o rized  rep re se n ta tiv e . I t  shall, 
w ith in  tw en ty -fo u r h o u rs  a f te r  rece iv ing  w r it-
te n  notice  fro m  th e  A rch itec ts  to  th a t  effect, 
p roceed  to  rem ove fro m  th e  g ro u n d s o r b u ild -
in g s a ll m a te r ia ls  condem ned by  them , w h e th er 
w orked  o r unw orked , an d  to  tak e  dow n a ll p o r -
tio n s  o f th e  w ork  w hich th e  A rch itec ts  shall by  
like  w ritte n  no tice  condem n as u nsound  o r im -
p ro p e r , o r as in  an y  w ay  fa ilin g  to  conform  to 
the d raw in g s and  specifications.

Ar t . V. Should  the  C o n trac to r  a t  an y  tim e 
re fu se  o r neg lect to  su p p ly  a sufficiency of 
p ro p e r ly  skilled  w orkm en, o r of m a te r ia ls  of 
th e  p ro p e r  q u a lity , o r fa il  in  an y  re sp ec t to 
p ro secu te  ’ th e  w ork  w ith  p ro m p tn ess  and  d ili-
gence, o r fa il  in  th e  p e rfo rm an ce  of an y  of the  
ag reem en ts  h e re in  con ta ined , such re fu sa l, 
neg lect o r  fa ilu re  be ing  certified  b y  the  A rchi- 
tec ts , th e  O w ner sha ll be a t  lib e rty , a f te r
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th ree  d a y s ’ w ritte n  notice to  the  C o n trac to r , 
to  p ro v id e  an y  such lab o r o r m a te ria ls , an d  to 
deduct th e  cost th e re o f  fro m  an y  m oney th en  
due o r th e re a f te r  to  becom e due to  th e  Con-
tra c to r  u n d e r th is  c o n tra c t; an d  if  the  A rc h i-
tec ts  sha ll c e r tify  th a t  such re fu sa l, neg lect o r 
fa ilu re  is sufficient g ro u n d  fo r  such action , th e  10  
O w ner sha ll be a t  l ib e r ty  to  te rm in a te  the  
em ploym ent o f th e  C o n trac to r  fo r  the  sa id  
w ork  and  to  en te r  upon  the  p rem ises and  tak e  
possession , fo r  th e  p u rp o se  of com pleting  the  
w ork  .com prehended u n d e r th is  co n trac t, of all 
m a te ria ls , too ls and  ap p lian ces th ereon , an d  to 
em ploy, an y  o th e r p e rso n  o r p e rso n s  to  fin ish  
the w ork, an d  to  p ro v id e  the  m a te r ia ls  th e re fo r ;  
and  in  case o f such d iscon tinuance  o f the  em -
p loym ent o f th e  C o n trac to r  , i t  sha ll no t be 
en titled  to  receive an y  fu r th e r  p ay m en t u n d e r 
th is  co n tra c t u n til th e  sa id  w ork  sha ll be w holly 
finished, a t  w hich tim e, i f  the  u n p a id  balance  
of th e  am oun t to  be p a id  u n d e r th is  c o n trac t 
shall exceed th e  expense in cu rre d  by  the  O w ner 
in fin ish ing  th e  w ork, such excess sha ll be p a id  
by th e  O w ner to  the  C o n trac to r  , b u t i f  such 
expense shall exceed such u n p a id  balance, the  
C o n trac to r shall p a y  the  d ifference  to  the  
Ow ner . T he expense in cu rre d  by  th e  O w ner 30  
as h e re in  p rov ided , e ith e r  fo r  fu rn ish in g  m a te -
r ia ls  o r fo r  fin ish ing  the  w ork, a n d  a n y  dam age 
in cu rred  th ro u g h  such d e fau lt, shall be au d ited  
and certified  by  th e  A rch itec ts , w hose certifica te  
th e re fo r  shall be conclusive upon  th e  p a rtie s .

Ar t . V I. T he C o n trac to r  shall com plete  the  
several p o rtio n s , an d  th e  w hole o f th e  w ork  
com prehended in  th is  A greem en t by  an d  a t  th e  
tim e o r tim es h e re in  s ta te d  in  s ix ty  (60) w ork -
ing days.

40
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p ro v id ed  th a t
Ar t . V II . S hou ld  th e  C o n trac to r  he ob-

s tru c te d  o r de layed  in  th e  p ro secu tio n  o r com -
p le tio n  of w ork  by  th e  act, neglect, de lay  
o r d e fa u lt o f the  O w ner , o r th e  A rch itec ts , o r 
of an y  o th e r c o n tra c to r  em ployed by  the  

10  O w ner upon  th e  w ork , o r  by  an y  dam age  w hich 
m ay  h ap p en  by  fire, lig h tn in g , e a rth q u ak e  o r 
cyclone, o r by  th e  abandonm en t of th e  w ork  by  
th e  em ployees th ro u g h  no d e fa u lt o f th e  Con-
tr a c to r  , th en  th e  tim e h e re in  fixed fo r  th e  
com pletion  of th e  w ork  shall be ex tended  fo r  
a  p e rio d  equ iva len t to  th e  tim e  lo s t by  rea so n  
o f an y  o r a ll o f the  causes a fo re sa id ; b u t no 
such allow ance sha ll be m ade un less a  claim  
th e re fo r  is p re se n te d  in  w ritin g  to  th e  A rch i- 
tec ts  w ith in  tw en ty -fo u r h o u rs  of th e  occur-
rence  of such delay. T he d u ra tio n  of such ex-
ten s io n  sha ll be certified  to  by  th e  A rch itec ts  
b u t ap p ea l fro m  th e ir  decision  m ay  be m ade to  
a rb itra t io n , as p ro v id ed  in  A rtic le  I I I .  o f th is  
co n trac t.

Ar t . V III . T he O w ner ag ree  to  p ro v id e  
a ll lab o r and  m a te r ia ls  n o t included  in  th is  con-
t r a c t  in  such m an n e r as n o t to  de lay  the  m a te -
r ia l  p ro g re ss  of th e  w ork, and  in  the  even t of 

3 0  fa ilu re  so to  do, th e re b y  causing  loss to  th e  
C o n tra c to r  , ag ree  th a t  i t  w ill re im b u rse  th e  
C o n tra c to r  fo r  such lo ss ; an d  the  C o n trac to r 
a g ree  th a t  i f  i t  shall de lay  the  m a te r ia l p ro g -
re ss  of th e  w ork  so as to  cause an y  dam age 
fo r  w hich th e  O w ner sha ll becom e liab le  (as  
above s ta te d ) , th en  i t  sha ll m ake good to  th e  
O w ner an y  such dam age. T he am oun t of such 
loss o r dam age  to  e ith e r  p a r ty  h e re to  shall, in  
ev e ry  case, be fixed an d  d e te rm in ed  by  the  
A rch itec ts , b u t a p p ea l fro m  th e ir  decision m ay

40
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be m ade  to  a rb itra t io n  as p ro v id ed  in  A rtic le  
I I I  of th is  con trac t.

Ar t . IX . I t  is  h e reb y  m u tu a lly  a g re ed  be-
tw een th e  p a r t ie s  h e re to  th a t  th e  sum  to  be 
p a id  by  th e  O w ner to  th e  C o n tra c to r  fo r  
sa id  w ork  an d  m a te r ia ls  shall be $7000.00 
(S E V E N  T H O U S A N D  D O L L A R S ) sub jec t 10 
to  a d d itio n s  an d  deductions as h e re in b e-
fo re  p rov ided , an d  th a t  such sum  sha ll be 
p a id  in  c u rre n t fu n d s  by  the  O w ner to  the  
C o n trac to r in  in s ta llm en ts  as fo llow s: In  p ro -
p o rtio n a te  p ay m en ts  fro m  tim e to  tim e as the  
w qrks p ro g re ss . F if te e n  p e r  cen t (15% ) of 
the  value of th e  w ork  com pleted  a t  th e  tim e of 
each p ay m en t to  be re ta in e d  by  th e  p a r ty  of 
the second p a r t ,  u n til th e  com pletion  of th e  
con tract.

20
T he final p ay m en t sha ll be m ade w ith in  30 

days a f te r  th is  c o n trac t is fulfilled.
A ll p ay m en ts  sha ll be m ade upon  w ritte n  

certifica tes o f th e  A rch itec ts  to  th e  effect th a t  
such p ay m en ts  have  becom e due.

I f  a t  an y  tim e th e re  shall be evidence o f an y  
lien o r c la im  fo r  w hich, if  estab lished , th e  
Ow ner o r the  sa id  p rem ises  m ig h t becom e 
liable, an d  w hich is chargeab le  to  the  Con-
tra c to r  , th e  O w ner shall have  the  r ig h t to  3 0  
re ta in  ou t of an y  p ay m en t th en  due o r th e re -
a fte r  to  becom e due an  am oun t sufficient to  
com pletely in d em n ify  a g a in s t such lien  o r 
claim. Shou ld  th e re  p ro v e  to  be an y  such 
claim  a f te r  a ll p ay m en ts  a re  m ade, th e  Con-
tra c to r  sha ll re fu n d  to  the  O w ner a ll m oneys 
th a t the  la t te r  m ay  be com pelled to  p a y  in  d is-
charg ing  an y  lien  on sa id  p rem ises  m ade obli-
g a to ry  in  consequence o f  th e  C o n trac to r  de-
fau lt. 40
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Ar t . X . I t  is  fu r th e r  m u tu a lly  a g re ed  betw een 
th e  p a r t ie s  h e re to  th a t  no certifica te  g iven  o r 
p ay m en t m ade  u n d e r th is  co n trac t, except the  
final certifica te  o r  final paym en t, shall be conclu-
sive evidence of the  p e rfo rm an ce  o f th is  con-
tra c t,  e ith e r  w holly  o r in  p a r t ,  and  th a t  no pay- 

1 0  m en t sha ll be c o n s tru ed  to  be an  accep tance  of 
defective  w ork  o r im p ro p e r m aterials-.

I t  is  fu r th e r  m u tu a lly  ag reed  th a t  th e  fo l-
low ing changes fro m  p lan s  an d  specifications 
a re  to  be m ad e : F ire  door open ings in  p a r ty
w all a re  to  be filled in  w ith  an  8 " b rick  w all, 
leav in g  jam b s p lum b an d  a rc h  tu rn e d  over. 
O m it p la s te r  b o a rd  u n d e r M ezzanine floor an d  
B alcony, p la s te r  b o a rd  & p la s te r  p a r t i t io n  en-
closing  th e  s ta irw ay . O m it p e n t house on roof, 

9 q  om it e lev a to r sh a fts . O m it e lev a to r doors, om it 
M ezzanine floor an d  balcony, om it th e  6x14 
beam s on second floor, su b s titu tin g  2x14, om it 
ba lcony  ra i l  & h a n g ers , b u ild  s tu d  p a r t i t io n  en-
closing  s ta irw ay . C hange f ro n t  doors to  single 
doors, one e n te r in g  sto re , door fro m  s ta irh a ll  
to  sto re . O m it th e  s ta irw a y  shown. M ove 
show  w indow  sufficient to  accom odate th e  tw o 
doors. P a r t i t io n s  enclosing  to ile ts , one on each 
floor 8 ' 0" h igh . O m it a ll fire doors.

3 0  Ar t . X II I .  T he sa id  p a r t ie s  fo r  them selves, 
th e ir  h e irs , execu to rs, a d m in is tra to rs  an d  a s -
signs, do h e reb y  ag ree  to  th e  fu ll p e rfo rm an ce  
o f th e  covenan ts h e re in  con ta ined .

40
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I n  W it ne ss  W h e r e o f , th e  p a r t ie s  to these  
p re sen ts  have  h e reu n to  se t th e ir  h an d s an d  
seals, th e  d a y  an d  y e a r  f irs t above w ritten .

In  p resence  of

J o s ep h  B. O’Ro u r k e .

R U S S E L L -R O B IN S O N  CO. (S ) 1 0
F . P . R U S S E L L , S ecy -T rea s.

R E A L  S E C U R IT IE S  IN V E S T M E N T  CO.,

P H I L I P  J .  B O W E R S , P res.

W i l l ia m S. Fa ir c h il d , Secy .

20

30

40
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Exhibit P. 5.
Judge’s charge in case of Rose Zamelsky, 

Admx., etc. v. Russell-Robinson Co. and 
Wm. L. Blanchard Co.

N E W  J E R S E Y  S U P R E M E  C O U R T.

R o se  Zamelsk y , A d m in is tra -
tr ix , etc., o f L o u is  Za me lsk y , 
deceased,

P la in tiff ,

v s .

Russell -Ro bin s o n  Co mpa n y  
20 a n d  W m . L. B l a n c h a r d  Co.,

D efen d a n ts .

T he C o u rt ch arg es  th e  ju ry  as fo llow s:

Ad a ms , J .
G entlem en of th e  ju ry , I  w ill m ake a  few  

rem a rk s  as to  th e  n a tu re  o f th e  case b e fo re  
speak ing  of th e  accident.

I t  w ould be v e ry  u n d esirab le  fo r  a  ju ry  to  
a d o p t th e  es tim ates  o f counsel a s  to  w h a t 
w ould be a  f a i r  v e rd ic t, fo r  i t  is ju s t  possib le  
th a t  i t  m igh t n o t be su s ta in ed  by  th e  evidence 
in  th e  cause. T he fa c t th a t  th is  su it w as 
b ro u g h t fo r  ten  th o u sa n d  d o lla rs  m eans n o th -
ing . T he question  is w h a t th e  p ro o f show s 
th e  d o lla r  an d  cen t va lue  o f th e  deceased  to 
h is  fam ily . I n  speak ing  o f  th is  now  I  am  no t 
assum ing  th a t  th e  p la in tiff  can  recover an y -
th ing . I  am  ju s t  t ry in g  to  in d ica te  to  you 

40 v e ry  b riefly  w h a t th e  n a tu re  of th e  action  is.
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H e re  w as a m an  fo r ty  y e a rs  old, in  the  ju n k  
business, h a v in g  a  litt le  p lace w ith  a ho rse  an d  
wagon. H e  h ad  w hat is described  as a  p a r tn e r -
ship in  p ro fits  w ith  h is  nephew , Jo se p h  Zam - 
elsky, who also  h ad  a  h o rse  and  w agon. T hey  
had  a se ttlem en t every  tw o o r th re e  w eeks 
and  d iv ided  th e  p ro fits . Jo se p h  Z am elsky  w as 
asked w h a t the  n e t e a rn in g s  w ere  an d  he to ld  
w hat th ey  took in  ev ery  week, an d  a s  I  re -
m em ber the  tes tim o n y  h is s ta te m e n t ra n  fro m  
two h u n d red  an d  fifty  to  th re e  h u n d red  d o lla rs  
fo r th ree  w eeks fo r  bo th  o f them . I  th in k  he sa id  
th a t fo r ty  d o lla rs  a  week fo r  one o f them  w as 
an av e rag e  figure, speak ing  of th e  n e t p ro fits  
a t the tim e of th e  accident. O f course, w h a t-
ever i t  w as, w hen Jo se p h  Z am elsky w as k illed  
on the  5 th  o f A p ril, 1910, h is e a rn in g s  stopped . 
H e le f t a  w idow  w hom  you have seen. I  do 
not know  th a t  she to ld  h e r age. You m ay  
judge. H e  also  le f t a  fam ily  of young  children . 
Jacob , a t  the  d e a th  of h is fa th e r  w as fifteen 
y ears  o ld ; S a ra h , e leven ; T illie , seven, an d  
B en jam in  w as five. H is  w idow  and  these  chil-
d ren  a re  th e  p e rso n s  fo r  w hom  th is  su it is 
b rough t an d  th e  question  is w hat th e  fa th e r  
would have  p ro b ab ly  have  p a id  them  if  he h ad  
not d ied  as he did. I t  w as h is  d u ty  of course  
to su p p o rt h is  w ife an d  ch ild ren . T he p re -
sum ption  is  th a t  he w ould do i t  i f  he could. 
He- seem s to  have  been on good te rm s  w ith  
them  a n d  in  fa v o r  w ith  them  as one of the  
household.

The len g th  o f h is life  w as u n certa in . H e 
m ight have  d ied  th e  n ex t d ay  of d isease  o r of 
some o th e r accident. T he len g th  of th e  lives 
of each one of them  is also  u n certa in . W ith  
the d ea th  o f each one of th e  fam ily  the  a b ility
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of th a t m em ber of the fam ily  to receive would 
be term inated . So th a t  you a re  dealing  w ith 
con jec tu res in estim ating  the probable pecu- 
n ia ry  value, the m ere do lla rs and cents value 
of the fa th e r  to th is  widow and these children. 
I t  depends upon the contingency of life, as I

10  have said, and the contingency of health . T hey 
seem to be in  good health  now and  he w as in  
good health  a t the tim e of his d ea th ; and  it 
depends upon the  contingency o f h is being 
a  fa ith fu l husband  and being disposed to do 
w hat a m an ought to do to su p p o rt his chil-
dren. I  m ight ta lk  to you a long while w ith-
out say ing  any th ing  m ore th an  th is  fo r I  am 
as ig n o ran t of the  fu tu re  as you are. B u t I  
w an t to  say  th is. Counsel has a lread y  re fe rred

2 0  you have to deal w ith th is  p a r t
of the  case— and w hether you do o r no t de-
pends upon your view  of the  o ther p a r t  of the 
ease if  you do reach  a conclusion as to w hat 
th is  fa th e r  would p robab ly  have paid  the re s t 
o f the  fam ily  in  the fu tu re , say  p er year, and 
how long th a t would p robab ly  continue— fo r 
th a t is ano ther uncerta in  elem ent— and m ulti-
p ly  the  probable annual am ount by the  p rob -
able num ber of years, you will reach  a  sum

30 which you will not aw ard ; fo r  th is reaso n ; th a t 
you would be g iv ing  too much. W h at you 
should reach  is the  p resen t value.

Suppose th a t I  had  a con trac t w ith the  fo re -
m an of th is ju ry  to p ay  him  fifty  do lla rs a 
y ear fo r  tw en ty  years, say  on the first of J a n -
u a ry  of each year. A fte r  I  had  m ade the con-
tra c t  I  would get tired  of it and  say, “ I  would 
like to  comm ute th a t con tract, give cash down 
and  get out of it. I t  is tw en ty  y ears  too lo n g .”  
The fo rem an  would say  to me, “ V ery  well I
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will take a thousand  dollars. T w enty tim es 
fifty is a th o u san d .”  I  say, “ No, I  do not 
think I  will give you one thousand  dollars. I f  
I  should give you one thousand  do lla rs you 
could invest it  a t five p e r cent; and  get fifty  
dollars a y ea r fo r tw en ty  years, and  a t the end 
of tw en ty  y ears  have the  one thousand  do lla rs  10  
besides. ’’ The po in t to be reached would be 
the p resen t value of th a t con tract. T h a t is all 
I  have to  say  about the  question of dam ages.

The declara tion  in th is  case, which is the 
p la in tif f s  s ta tem en t of h e r cause of action, the  
widow being the p la in tiff and su ing  fo r the 
children and h e rse lf d istinc tly  says w hat i t  is 
th a t the p la in tiff  claim s. I  will no t quote it  
all, bu t it  says th is, th a t the  accident which 
occurred w as occasioned by the  defendants, 
tha t is, both these defendan t com panies; both  20  
the Russell-Robinson Com pany and the  W illiam  
L. B lanchard  Com pany a re  com plained of to -
gether in the declaration . “ T h a t the  said  de-
fendants by  its  se rv an ts  carelessly, negligently  
and im properly  and  w ithout any  w arn ing  to the 
said Louis Zam elsky, deceased, did pull down a 
certain  brick p a rtitio n  wall on the said prem ises, 
whereby the said  wall did fa ll and strike  w ith 
g rea t force and violence the  body of the  said  30  
Louis Zam elsky, deceased, who w as then  and 
there law fully  engaged in  rem oving the  a fo re -
said iron, beam s, p ipe and scrap  iron , and  by 
m eans w hereof he died. ”  In  o ther w ords, it  is 
not said th a t he w as killed by a  brick  h ittin g  

im on the  head. B u t it was d istinc tly  asse rted  
before th a t  it w as to take down a ll’ the in te -
rio r brick p a rtitio n  wall o r division wall be-
tween the two p roperties . The testim ony of 
several w itnesses and the evidence of the pho-

40
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togr aphs is th a t he w as buried , all bu t his 
head, in  a m ass of brick. Officer K ing  te lls  us 
th a t he lay  som ew hat on his face, and  th a t 
th e re  lay  across h is back a  m ass of brick wall 
which w as a foot thick and about six feet by 
th ree , which the  officer though t had  broken his 

l( j  baek. I  do no t know th a t th e re  is any  m ore 
evidence th a t his back w as broken, b u t it  is 
v e ry  likely, o f course.

T here  is a  con tract in  evidence which shows 
certa in  th ings. I t  is da ted  the second of A pril, 
th ree  days before  the  accident, betw een the 
W illiam  L. B lanchard  Com pany and  the Rus- 
sell-Robinson Com pany. The B lanchard  Com-
p an y  is described as the  sub-contractor and  the 
R ussell-R obinson Com pany is described as the  

2 0  ^ n e r a l  con tracto r. The con trac t is fo r  m ason 
w ork and  p las te rin g , fo r  the re s to ra tio n  of the 
p rem ises, 230-232 M arket s tree t, recen tly  dam -
aged by fire. The S ecurities Investm en t Com-
pany  and  F red erick  G. A gens a re  the  respec-
tive  owners. T h a t is, as I  u n d e rs tan d  it, Mr. 
A gens owns one o f the  num bers and the  securi-
ties com pany the  other. I t  does not ap p ea r 
which, bu t it  does not m ake any  difference. 
The n a tu re  of the work, as I  have sta ted , is the 

30 re s to ra tio n  of m ason and p la s te r  w ork o f the  
prem ises recen tly  dam aged by fire. The con-
tra c t  is re s tric ted  to the m ason work. I t  is 
accom panied by specifications which a re  purelv  
constructive. N othing is said, e ith er in the 
con trac t or specifications about any  destructive  
w ork ; yet the  evidence shows th a t some de-
struc tion  had  to  precede construction. The 
situa tion  w as such. In  the  specifications th is 
p a rtitio n  w all is m entioned a s  the  d iv id ing  line 
betw een the  two p ro p erties , from  which i t  m ight

40
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possibly be in fe rred  th a t it  w as the in ten tion  
when the specifications w ere d raw n  th a t  th a t 
wall should s tand  as the dividing line. H ow -
ever th a t m ay  be, if  th a t in ten tion  w as ever 
form ed, it  w as abandoned. I t  w as a la rg e  
wall and  w as on stilts , I  m ight say, which ex-
tended from  the  first to  the  th ird  s to ry  and  10 
was bu ilt on colum ns; iron , I  suppose, o r steel, 
a ris ing  from  the cellar no doubt. B u t it  would 
not be a t all strong , fo r the  fire had  consum ed 
the wood-work which m ust be th e re  to  secure 
and suppo rt the  wall. A t any  ra te , w hat these  
experienced bu ilders w anted  to  do, and  which 
they evidently  did, w as to  take th a t w all down.
And there  is no th ing  to  show th a t it  w as no t a  
very  p ro p er conclusion. I t  ap p ea rs  from  the 
proof th a t c erta in  m en of the  B lanchard  Com- 0q  
pany w ere engaged on the  w ork o f dem olish-
ing th is wall. I t  m ay be presum ed th a t in doing 
so they w ere acting  u n der w hat is* called in  
this instrum ent, the sub-contract. I t  ap p ea rs  in  
the p roof th a t the  B lanchard  Com pany had  the 
righ t to dispose of the  iron.

The first question  is, w as th e re  any  co n trac t 
between Louis Zam elsky, the  deceased, and  these 
contractors, or e ith er of them . T he dec lara -
tion says th e re  w as a  con tract, in  these term s. 30 
“ P la in tiff avers th a t the  said  defendan ts en-
tered into a  con trac t w ith  the  said  L ouis Zam -
elsky, deceased, w herein  and  w hereby the  said 
defendants undertook  to  sell to  the said  L ouis 
Zamelsky, deceased, the  iron , beam s, p ipes and 
scrap iron  then  and  th e re  on th e  prem ises 
230-232 M arket S tre e t”  and  so fo rth  “ and th a t 
by the term s of said  ag reem ent of sale, then  and  
there entered  in to  betw een the  said  defendan ts 
and the said L ouis Zam elsky, deceased, it  w as 49
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u n d e rta k en  and  a g reed  th a t  th e  sa id  L ouis 
Z am elsky, deceased, w as to  e n te r  upon  sa id  
p rem ises and  rem ove sa id  i r o n ”  an d  so fo rth .

Now, you see, considering  th is  m a tte r  firs t as 
to  the  B lan ch a rd  C om pany and  th en  as to  the 
R ussell-R obinson  C om pany, the  evidence ad- 

10 duced on b eh a lf of the  p la in tiff  is o f a  t r a n s -
ac tion  w ith  M r. B lan ch ard . H e  says, “ I  had  
dealings w ith  M r. B lan ch ard , an d  bough t the  
old iro n  on M arke t s tre e t, 230-232, in  the  build-
ing. T he f irs t d ay  I  w ent alone. T he second 
d ay  w as w hen tak in g  iro n  fro m  all over the  
b u ild in g .”  M y no tes a re  b rie f. H e e ith e r said  
th ey  w ere  tak in g  iro n  o r he w as ta k in g  iron , I  
am  no t su re  which. In  the  specifications th ere  
w as th is  p rov ision , headed  “ P ro te c tio n  to  the 

2 q  P u b lic .”  T h is is  in  the  specifications which 
w ere  o ffered  in  evidence as a g a in s t th e  R ussell- 
R obinson C om pany. “ T he c o n tra c to r  shall 
p ro v id e  an d  m a in ta in  a ll legal o r necessa ry  
g u a rd s , fences, ligh ts , w a rn in g  signs, a  w atchm an 
by  d ay  an d  n igh t, te m p o ra ry  sidew alks over 
sidew alk excavation , an d  o th e r co n stru c tio n s re -
q u ired  d u rin g  the  erec tion  of th e  w orks, to  fu lly  
p ro te c t a ll p e rso n s  fro m  dam age, in ju ry  or 
loss e ith e r  to  th e ir  p e rso n s  o r p ro p e r ty  and  will 

30 be w holly responsib le  should  an y  dam age, in ju ry  
o r loss occur th ro u g h  o r fro m  the  neglect, care -
lessness o r incom petence o f h im self o r h is em-
p lo y ees .”  M uch tim e has been sp en t on the 
question  as to w h e th er m easu res w ere  o r w ere 
n o t taken  fo r  the  p ro tec tio n  o f the  public  o r 
ind iv idua ls . I  do n o t say  th a t  the  tim e has 
n o t been w ell spen t, because such evidence is 
com peten t an d  to  a  c e rta in  ex ten t im p o rt-
an t, and  th is  p ro v isio n  is v e ry  p ro p e r. I t  is 

40 v e ry  p ro p e r  fo r  one th in g  because i t  g u a rd s
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the sidew alk  w here  everybody  goes. I t  is 
p ro p er fo r  an o th e r th in g  fo r  a m o ra l rea so n  if  
not fo r  a  legal rea so n  because i t  ten d s to p ro -
tect people, u su a lly  care less people, fro m  the  
consequences of th e ir  own negligence, by  keep -
ing them  out of m ischief. T h a t, how ever, is 
one th in g ; a  lega l d u ty  is  an o th e r. I t  is  a  
m oral d u ty  to  go to  the  help  of p e rso n s  in  
danger w ith  w hom  we have no c o n tra c tu ra l re -
lations and  give help  to  them , b u t i t  is n o t a 
legal du ty  un less som e c o n tra c t obliges you to 
do it. B u t th is  m a tte r  th a t  I  am  ta lk in g  abou t 
is no t of so m uch lega l im p o rtan ce  as m ay  be 
supposed, as betw een the  p la in tiff  and  de-
fendan ts. T h is re su lts  fro m  the  ru les  o f law  
which ap p ly  to  t re s p a s s e rs  and  licensees and  
persons u n d e r an  in v ita tio n .

I t  is no t to  be fo rg o tte n  th a t  230 and  232 
M arket s tre e t w ere  p r iv a te  p ro p e rty , ju s t  as 
your house o r m ine, and  th e  nam es of the 
ow ners a re  in  the  co n trac t. T he co n tra c to rs  
were, u n d e r th e ir  co n trac ts , r ig h tfu lly  in  p o s-
session of the  p rem ises, an d  the  ru les  w hich 
define the  r ig h ts  of p e rso n s  ow ning p r iv a te  
p ro p erty , an d  betw een them  and  o th ers , a re  
applicable as betw een these  people an d  th e ir  
con tracto rs. W h a t a re  these  ru les?

F irs t ,  as  to  tre sp a sse rs . A  tre s p a s s e r  is  one 
who goes w rong fu lly  on p r iv a te  p ro p e rty . T he 
owner of th a t  p ro p e r ty  o r p e rso n  who re p re -
sents the ow ner is  u n d e r no ob liga tion  to  a  
tre sp a sse r  except to  r e f ra in  fro m  w ilfu l in- 
ju ry  o r  fro m  hav in g  secre t o r concealed d an g ers  
on the p rem ises. I f  a  m an  tre sp a sse s  on m y 
p ro p e rty  I  can o rd e r  h im  off. I f  he does no t 
go I  can p u t h im  off. I  can  use ju s t  as m uch 
force as necessary , an d  w hile he re s is ts , he re-
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sists  a t  h is own risk . I  am  accountable fo r 
no th ing  except th a t I  m nst not w ilfully  in ju re  
him  or get him  in a  tra p .

Secondly, as to  licensees. T h a t is a  person  
who has a license, a  perm ission. A  m an goes 
to ano ther and says, “ M ay I  go on your prem - 

10 ises and  look a b o u t?”  “ Yes, you m ay .”  H e 
does i t  a t h is own risk . T he ow ner’s obliga-
tion  is  ju s t  the sam e as it w as in  the  case of 
a tre sp asse r. H e cannot th row  him  off be-
cause he has licensed him  to go on. T here  is 
th a t d ifference betw een those two classes of 
c a se s ; b u t he is under no obligation to take 
care  of him.

A gain  as to  persons who have an  inv ita tion  
to  go on. Now, w hat is an inv ita tion , in  law? 

2o I  read  from  the T u ress  case in  32 Vroom . “ In -
v ita tio n  is a  te rm  whose legal im p o rt is known. 
In v ita tio n  m ay be express, as w hen the  owner 
o r occupier of land, by w ords, inv ites ano ther 
to  come on it  o r m ake use of it  or som ething 
th e re o n ; o r i t  m ay be im plied, as when such 
owner or occupier, by acts or conduct, leads 
ano ther to believe th a t  the land  or som ething 
thereon  w as in tended  to be used  as he uses 
them , and  th a t such use is not only acquiesced 

30 in  by the ow ner or occupier, b u t is in  accord-
ance w ith  the in ten tion  or design fo r which the 
w ay o r place or th ing  w as adap ted  and  p rep a red  
or allow ed to be used.

“ I t  w ill be observed th a t, in the case of an  im -
plied  inv ita tion , the  re la tion  is im posed upon the 
ow ner or occupier of land  only when he has 
done som ething which justifies one who en ters 
upon the land  and  m akes use of i t  o r som ething 
upon it in  believing th a t he in tended  such use to 

40 m ade; and he who m akes such use can claim
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the re la tion  only when he is justified  by  the acts 
or conduct if  the  owner o r occupier in  believing 
th a t such use w as intended. A nd e n try  and  use 
by such inv ita tion  a re  thus d istingu ished  from  
en try  and  use by m ere perm ission .”

Did M r. B lanchard  invite L. Zam elsky to en ter 
the prem ises and take out iron? I  am  now talk - 10 
ing about the case betw een the B lanchard  Com-
pany  and the p lain tiff. I f  there  w as a  p a r tn e r -
ship betw een Jo e  and his uncle the  inv ita tion , 
if it  w as given, I  th ink  would be available  to 
both p a r tie s ;  and  if i t  w as necessary  to have 
much ca rry in g  he m igh t even find i t  necessary  
to have som ebody help  him. B u t w as there  
such an  inv ita tion?  Jo sep h  Zam elsky says there  
was. M r. B lan c h a rd ’s account of the m a tte r  w as 
this, th a t  he never inv ited  young Zam elsky, who 20 
was the jn ly  one of the two he says he knew.
He had  no dealings w ith  him  a t a ll u n til he m et 
him in  the vestibule ; th a t the sho rt pieces of iron  
were b rough t by  his w orkm en in to  the  vestibule 
through a  door which w as kep t locked and  th e  
long pieces of iron  w ere ca rried  out in  the 
street, th e re  no t being  room  enough in  the vesti-
bule; and  th a t w hat Zam elsky w as inv ited  to do 
and w hat he did w as to  get the iron , sho rt pieces, 
in the vestibule and the long pieces from  the 
street and  have them  weighed, and  he bought 
them a t such a price, I  suppose so m any cents a 
pound. A nd he fu r th e r  says th a t young Zam el-
sky, whose first nam e he did no t know, w as 
specifically to ld  on the  a fte rnoon  of A pril 5th 
not to  get any  iron  th a t afternoon , as he expected 
th a t th is w all w ould be overthrow n.

I f  Zam elsky w as inv ited  into the  prem ises to  
get iron  and accepted the in v ita tio n  then  he 
was rig h tfu lly  on the  prem ises and the  inv ita- 40
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lion, if  th e re  w as one, would cover h is p a rtn e r . 
The burden  is on the p la in tiff to show th a t such 
an inv ita tion  w as given and w as still in  force a t  
the  tim e of the accident, th a t i t  w as no t revoked. 
I f  th a t w as the situa tion  the B lanchard  Com-
pany  w as under a  du ty  to take  reasonable care 

10  th a t th is  w all should be so dem olished as n o t to 
in ju re  persons rig h tfu lly  on the  prem ises, of 
whom  in  the  case supposed in  th a t view  of the 
subject, Jo sep h  Zam elsky and his uncle would be 
two.

So th a t  th a t b rings us to the nex t question. 
D id the B lanchard  Com pany fa il to exercise re a -
sonable care  in  dem olishing th is  w all? I f  you 
do no t reach  th a t question, however, if  you de-
cide the first question  in  the negative, if  you say  

2Q th ere  w as no inv ita tion  th a t ends the case and  
the  p la in tiff cannot recover. I f  you say  there  
w as an  inv ita tion , then  you come to the  nex t 
question, which is, d id  the  B lanchard  Com pany 
fa il to  exercise reasonable care in  dem olishing 
th is  w all ? Of course the  dem olishing of the 
w all w as in  i ts  own n a tu re  a dangerous o p era -
tion, I  m ean an opera tion  which requ ired  g re a t 
care  no t only fo r the sa fe ty  of the  m en engaged 
in  it bu t the  sa fe ty  of ind iv iduals who m ight be 

30 around. D id the  B lanchard  Com pany fa il to 
exercise reasonable  care under all the circum -
stances of the case in  w hat they  did tow ard  the 
dem olishing of th is  wall? The p la in tiff cannot 
recover unless you answ er both  of these ques-
tions in the affirm ative, unless you shall say 
th a t  the Zam elskys w ere inv ited  to en te r and  did 
en ter in pursuance  of th a t  inv ita tion  and  th a t 
the B lanchard  Com pany in  th row ing  down th is  
wall, in  w hat they  d id  w ith  respect to to  th row -
ing  i t  down, failed  to take reasonable care no t to40
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in ju re  him  or any o ther persons who m ight be 
righ tfu lly  on the p rem ises; b u t especially  them  
because they  a re  the only m em bers of th a t class 
whose rig h ts  a re  a t issue in th is  case.

E ven  if  the Zam elskys w ere there  by  in v ita -
tion  the p la in tiff will not be en titled  to  your 
verd ic t unless you a re  satisfied by w h a t seem s 10 
to you a  p reponderance of the  p ro o f th a t  the  
B lanchard  Com pany failed  to  exercise reaso n -
able care  and  th a t  such fa ilu re  w as the  cause of 
the accident.

I f  you find both of these questions in  fav o r of 
the  p la in tiff ; th a t is, if  you find th a t th ere  was 
an in v ita tio n  given, which w as acted  upon, and  
also which had  no t been revoked; th a t th ere  w as 
a fa ilu re  on the p a r t  of the B lanchard  Com pany 
to fu lly  exercise reasonable care, in  consequence 20 
of which the in ju ry  w as inflicted, your verd ic t 
should be in fav o r of the p la in tiff and ag a in st 
the  B lanchard  Com pany, unless you should con-
clude th a t Louis Zam elsky, the deceased, fa iled  
him self to exercise reasonable care fo r h is own 
safety  in  going w here he did. H is sa fe ty  w as 
not guaran teed . I f  he w as inv ited  to en ter the 
prem ises he w as no t exonerated  from  the duty  
of exercising care fo r  h is own safety , of being 
p ruden t. I f  you th ink  he w as p ru d en t and went 
into a  place which he should have realized  was 
one of im m inent danger, w here pe ril w as obvious 
or ought to have been obvious to him  if he w as 
pruden t, then  he w ent a t h is own risk  and  cannot 
recover.

So m uch fo r  the B lanchard  Com pany. Now, 
how does the case stand  as to the Russell-Rob- 
inson Com pany? The B lanchard  Com pany w ere 
independent con trac to rs as we in fe r from  the 
contract. T hey a re  described as sub-contractors 40
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and  I  presum e th a t they  w ere independent con-
trac to rs . The R ussel-R obinson Com pany w ere 
also independent, and the  R ussell-R obinson Com-
p an y  under the ru le  as to independent co n trac t-
ors would not be liable as a  p rinc ipal is fo r  h is 
agen t fo r  any  negligence of the B lanchard  Com- 

10 pany  in  doing the  w ork under th e ir  contract. 
The rule  of agency, we u nders tand , is th a t if  a 
m a n ’s agen t is careless, he under whom the 
agen t acts is responsible fo r the acts of the 
agen t w ith in  the scope of his em ploym ent. B u t 
w here you m ake an independent con tract w ith  a 
m an each tub  stands on its  own bottom . The 
R ussell-R obinson Com pany cannot be held in 
th is  case fo r  any th ing  bu t its  own acts, w ith  a 
qualification which I  will m ention he reafte r.

20 These two com panies w ere together in  con-
tro l of the prem ises. T here  is no doubt about 
th a t. W hen M r. B lanchard  w as on hand  he 
w atched the  door and looked a f te r  th ings gener-
ally. W hen M r. B lanchard  w as aw ay M r. L ang, 
who w as the forem an of the R ussell-R obinson 
Com pany, took his place. E ith e r  co rporation , 
th a t  is, e ither M r. B lanchard  or Mr. L ang, had  
the rig h t to extend an  inv ita tion  to some ou t-
side person  and thus ju s tify  the presence of 

30 th a t person  on the  prem ises. C onsequently it  
m ay be th a t when Mr. L ang, in  M r. B lan c h a rd ’s 
absence, w as hav ing  th is du ty  of general over-
sight, th a t there  would be some person  or p e r -
sons in  the  build ing  to whom Mr. B lanchard , 
w ithout M r. L a n g ’s knowledge, had  given an 
inv ita tion  to  en ter. I t  resu lts  from  this, th a t 
M r. L ang  w as p u t upon the special du ty  of care -
fu l observation  and  w arning , and  i f  th e re  is 
evidence in  the case which satisfies you th a t 

40 M r. L an g  fa iled  in  th is  du ty  of observation  and
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w arning , and th a t Zam elsky w as there  by v irtu e  
of the inv ita tion  extended to him  by M r. B lanch-
a rd  w ithout M r. L a n g ’s knowing any th ing  about 
i t ;  and th is fa ilu re  w as the cause of the acci-
den t ; then  Mr. L ang  came sh o rt of his du ty  and 
his fa ilu re , if  he did fail, w as a ttrib u tab le  to his 
em ployer, the R ussell-R obinson Com pany. T his 
conclusion would lead  to a verd ic t fo r  the p la in -
t i f f  and  ag a in st the R ussell-R obinson C om pany; 
unless it  should ap p ea r in your opinion th a t Mr. 
Zam elsky by his own negligence con tribu ted  to 
his own death. T h a t is the sam e question  again  
th a t we talked  about when we w ere speaking  
about the B lanchard  Com pany,

You will also consider w hether th ere  is suffi-
cient evidence from  which you can conclude th a t 
the w ork done by the R ussell-R obinson Com pany 
con tribu ted  to th row  the w all down. T here  is 
evidence th a t B lanchard  ’s m en w ere a t  w ork 
on the wall, tak ing  it down w ith  pick axes and 
w hat not, and one w as push ing  ag a in st i t  w ith a 
ladder. These a re  all B lan c h a rd ’s men. T here  
is evidence th a t R ussell-R obinson ’s m en w ere 
pulling  down old wood and I  th ink  th e re  is some-
th ing  in the evidence—I  am  sure  there  is— th a t 
the tendency of th is pulling  dow n of old wood 
w as to b ring  some bricks down too. I  do no t 
recall any  evidence th a t any  of the  Russell-Rob- 
inson m en w ere w orking w ith  im plem ents in  the  
w all itself. I t  being adm itted  th a t the deceased 
m et his u n fo rtu n a te  death  by fa lling  u n der a 
m ass of th is wall, the  question  is who th rew  th a t 
w all down ? I  cannot do less th an  ask  you to con-
sider w hether there  is any  p ro o f in  the case 
from  which you could in fe r th a t any th ing  which 
the m en of the Russell-R obinson Com pany d id  
produce, or con tribu ted  to produce, th a t p a r -
ticu la r resu lt.
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Exhibit P. 6.
N ot adm itted  in  evidence.

10 Exhibit P. 7.
Contract between Wm. L. Blanchard Co. 

and Russell-Robinson Co.

A  CO N TRA CT FORM .

E ndorsed  by the  A ssociated  B uild ing  C on trac t-
o rs of E ssex  Co., N. J .

Ja n u a ry , 1905.

J .  O ’R O U R K E  & SONS,
2 0  A rchitect.

T H IS  A G R E E M E N T , m ade the Second day  
of A p ril in  the  y e a r  n ineteen  hundred  and  ten, 
by and  betw een

W M. L. B L A N C H A R D  CO., 
a  co rpo ra tion  in  the  S ta te  of N. J .,

No. .160 Sherm an Avenue,
N ew ark, N. J .

M ason C ontractor.
3 0

p a rtie s  of the first p a r t  (h e re in a fte r  designated  
the sub -con tracto r), and

RU SjSELL-R O B IN SO N  CO. 
a co rpo ra tion  in  the S ta te  of N. J .  

G eneral B uild ing  C ontrac to rs,
No. 109-15 F re linghuysen  Ave.,

N ew ark, N. J .,

p a rtie s  of the  second p a r t  (h e re in a fte r  desig-
na ted  the G eneral C o n trac to r). W IT N E S S E T H , 

40 th a t the  C on trac to rs, in  consideration  of the
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fulfillm ent of the agreem ent here in  m ade by  the  
Owners, agree  w ith  the  sa id  Owners as fo llow s:

A rt ic l e  I. The C on trac to rs u n d er the d i-
rection and to the sa tisfac tion  of J .  O ’R ourke & 
Sons, A rchitects, acting  fo r the  pu rposes of th is  
con tract as agen t of the  sa id  Owner, shall and 
will p rovide all the m ate ria ls  and  pe rfo rm  all 10 
the w ork m entioned in  the  specifications and  
shown on the  d raw ings p rep a red  by  the  said  
A rch itect fo r the M ason w ork and p las te rin g  fo r  
the re s to ra tio n  of the p rem ises No. 230-232 M ar-
ket s tree t, recen tly  dam aged by fire, The S ecuri-
ties Investm en t Co. and  F red erick  0 . A gens, re -
spective Owners, which draw ings and specifica-
tions a re  identified by the s igna tu res  of the  p a r -
ties hereto.

A r t . I I . The A rch itect shall fu rn ish  to the  20  
C ontrac to r such fu r th e r  draw ings or exp lana-
tions as m ay be necessary  to deta il and illus-
tra te  the w ork to be done, and  the C on trac to r 
shall conform  to the sam e as p a r t  of th is  con-
tra c t  so f a r  as they  m ay be consistent w ith  the  
orig inal d raw ings and specifications re fe rre d  to  
and idenitfied, as p rov ided  in  A rt. I.

I t  is m utually  understood  and ag reed  th a t all 
d raw ings and specifications a re  and rem ain  the 
p ro p erty  o f the A rchitect. 30

A r t . I I I .  No a lte ra tio n s  shall be m ade in the 
w ork shown or described by  the  draw ings and 
specifications except upon a w ritten  o rd er of the 
A rch itect, and when so m ade, the  value of the  
w ork added or om itted  shall be com puted by the 
A rch itect, and the am ount so ascerta ined  shall 
be added to or deducted from  the con trac t price.
In  the cáse of d issen t from  such aw ard  by 
e ither p a r ty  there to , the  va lua tion  of the work 
added  o r om itted  shall be re fe rre d  to th ree  (3 ) 40
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d isin te res ted  A rb itra to rs , one to be appo in ted  
by  each of the  p a rtie s  to th is  con trac t, and the 
th ird  by  the tw o thus chosen ; the  decision of any  
two of whom shall be final and  binding, and  
each of the p a rtie s  hereto  shall p ay  one-half of 
the  expenses of such reference.

10 A r t . IV . The C on trac to r shall p rov ide su f-
ficient, safe and  p ro p er fac ilities a t  all tim es fo r 
the  inspection  of the w ork by  the  A rch itect o r his 
au thorized  rep resen ta tiv e  shall, w ith in  tw enty- 
fo u r hours a f te r  receiving w ritten  notice from  
the A rch itect to th a t effect, proceed to  rem ove 
from  the grounds or build ings all m ateria ls  con-
dem ned by  him, w hether w orked or nnworked, 
and to take down all po rtions of the  w ork whicli 
the A rch itect shall by like w ritten  notice con- 

2 0  dem n as unsound or im proper, or as in  any w ay 
fa iling  to conform  to the  d raw ings and  specifica-
tions.

A r t . V. Should the C on trac to r a t any  tim e 
refuse  or neglect to supply  a sufficiency of p ro p -
e rly  skilled w orkm en, or of m ate ria ls  of the 
p ro p e r quality , or fa il in  any  respect to p ro se-
cute the  w ork  w ith p rom ptness and  diligence, 
o r fa il in the perfo rm ance of any  of the  ag ree-
m ents herein  contained, such refusa l, neglect or 

30 fa ilu re  being certified by the  A rchitect, the  
Owner shall be a t  liberty , a f te r  th ree  d a y s ’ w rit-
ten  notice to the C on trac to r, to provide any 
such labor or m ateria ls , and to deduct the  cost 
th e reo f from  any  m oney then due o r th e re -
a f te r  to become due to the  C on trac to r u n d er 
th is  co n trac t; and  if  the  A rch itect shall certify  
th a t  such refusa l, neglect or fa ilu re  is sufficient 
g round  fo r  such action, the  Owner shall be a t 
lib e rty  to term inate , the em ploym ent of the 

4 0  con trac to r fo r the said  w ork and  to en ter upon
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the p rem ises and take possession, fo r the p u r -
pose of com pleting the w ork com prehended under 
th is  con tract, of all m ateria ls , tools and  app li-
ances thereon, and  to em ploy any  o ther person  
or persons to finish the w ork, and  to provide 
the m ateria ls  th e re fo r and in  case of such d is-
continuance of the em ploym ent of the  C on trac t-
or, shall not be en titled  to receive any  fu r th e r  
paym ent under th is  con trac t un til the said  w ork 
shall be wholly finished, a t which tim e, if  the u n -
paid  balance of the am ount to be pa id  under th is 
con tract shall exceed the  expense in cu rred  by  
the Owner in  finishing the  w ork, such excess 
shall be p a id  by the Owner to the C on trac to r, 
but if  such expense shall exceed such unpaid  
balance the C on trac to r shall p ay  the difference 
to the Owner. The expense in cu rred  by the  
Owner as here in  provided, e ither fo r  fu rn ish ing  
m ateria ls  or fo r finishing the work, and any 
dam age incu rred  th rough  such defau lt, shall be 
aud ited  and certified by the  A rchitect, bu t an  ap -
peal from  his decision m ay be m ade to a rb i tra -
tion, as prov ided  in  A rtic le  I I I  of th is C on trac t.

A rt . V I. The C on trac to r shall com plete the 
several portions, and  the  whole of the  w ork com-
prehended in th is A greem ent by and a t  the tim e 
or tim es herein  s ta te d ..................

p rovided  t h a t . . ...............
A r t . V II. Should the C on trac to r be o b stru c t-

ed or delayed in  the p rosecu tion  or com pletion
........................ w ork by. the  act, neglect, delay
or defau lt of the Owner, or the  A rchitect, o r of 
any o ther co n trac to r em ployed by  the  Owner 
upon the work, o r by any  dam age which m ay 
happen by fire, lightn ing , earthquake  o r cyclone, 
or by the abandonm ent of the  w ork by  the  em-
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ployees th ro u g h  no f a u l t  o f th e  C o n trac to r  th en  
th e  tim e h e re in  fixed fo r  the  com pletion  of the  
w ork  sha ll be ex tended  fo r  a p e rio d  equ iva len t 
to  the  tim e lo st by  rea so n  of an y  o r a ll of th e  
causes a fo re sa id ; b u t no such allow ance shall be 
m ade un less a  claim  th e re fo r  is p re sen te d  in  
w ritin g  to the  A rc h ite c t w ith in  tw en ty -fo u r h o u rs  
of the  occurrence of such delay , the  d u ra tio n  of 
such ex tension  shall be certified  to by  th e  A rc h i-
tec t, b u t ap p ea l fro m  h is decision m ay  be m ade 
to  a rb itra tio n , a s  p ro v id ed  in  A rtic le  I I I  of th is  
co n trac t.

A r t . V II I .  T he C o n trac to r  shall have  th e
r ig h t  to  lock o u t ............................. em ployees upon
an  o rd e r  so to do be ing  received  b y .........................
fro m  th e  A sso c ia ted  B u ild in g  C o n trac to rs  or 
..................................M a s te rs ’ A ssoc ia tion  of N ew -
ark , and  in  the  even t of such lock-out ta k in g  
p lace no claim  fo r  dam ages sha ll be m ade by th e  
A rch itec t o r  O w ner on account of an y  de lay  
caused  th ereb y , an d  the  tim e fixed by  th is  con-
t r a c t  fo r  th e  com pletion  of th e  w ork  sha ll be 
ex tended  fo r  a  p e rio d  equ iva len t to  th e  tim e 
lo st by  rea so n  of sa id  lock-out. T he C o n trac to r 
shall n o tify  the  A rch itec t in  w ritin g  w ith in  tw en-
ty -fo u r (24) h o u rs  of the  cessa tion  an d  re su m p -
tio n  of w ork.

Ar t . IX . T he O w ner ag ree  to  p ro v id e  all 
lab o r an d  m a te r ia ls  n o t included  in  th is  c o n tra c t 
in  such m an n e r as n o t to de lay  th e  m a te r ia l 
p ro g re ss  of the  w ork, and  in  the  even t of fa ilu re  
so to  do, th e re b y  causing  loss to  the  C o n trac to r, 
ag ree  t h a t ............................. w ill re im b u rse  th e  Con-
tr a c to r  fo r  such lo s s ; an d  the  C o n trac to r  ag ree
th a t  if  . . . . . . , .............. sha ll de lay  the  m a te ria l
p ro g re s s  o f th e  w ork  so as to  cause an y  dam age 
fo r  w hich the  O w ner shall becom e liab le  (as
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above s ta te d ) , t h e n .................. sha ll m ake good
to the  O w ner an y  such dam age. T he am oun t of 
such loss o r dam age to  e ith e r  p a r ty  h e re to  shall, 
in  every  case, be fixed an d  d e te rm in ed  by  the  
A rch itec t, b u t ap p ea l fro m  h is decision  m ay  be 
m ade to a rb itra t io n  as p ro v id ed  in  A rtic le  I I I  of 
th is  con trac t.

Ar t . X. I t  is h e reb y  m u tu a lly  a g re ed  be-
tw een the  p a r t ie s  h e re to  th a t  th e  sum  to  be p a id  
by  the O w ner to  the  C o n trac to r  fo r  sa id  w ork  
and  m a te ria ls  sha ll be F i f ty  Two H u n d re d  an d  
F if ty  ($5250.00) D o llars , sub jec t to  ad d itio n s  
and  deductions as h e re in b efo re  p rov ided , an d  
th a t  such sum  shall be p a id  in  c u rre n t fu n d s  by  
the  O w ner to  the  C o n trac to r  in  in s ta llm en ts  as 
fo llo w s:

A s the  w ork  p ro g re sse s  less 15% reserve .

T he final p ay m en t shall be m ade w ith in ..............
days a f te r  th is  co n tra c t is  fulfilled.

A ll p aym en ts  sha ll be m ade up o n  w ritte n  c e r-
tificates o f the  A rch itec t to  the  effect th a t  such 
paym en ts have  becom e due.

I f  a t  an y  tim e th e re  sha ll be evidence of any  
lien or claim  fo r  which, if  e stab lished , the  Own-
e r  or the  sa id  p rem ises m igh t becom e liab le, and  
which is chargeab le  to  the  C o n trac to r, the  O w ner 
shall have the  r ig h t  to re ta in  ou t of an y  p a y -
m ent then  due o r th e re a f te r  to  becom e due an
am ount sufficient to  com plete ly  in d e m n ify ...........
........... .............a g a in s t such lien  o r claim . Should
th ere  p rove  to be an y  such claim  a f te r  a ll p a y -
m ents a re  m ade, the  C o n trac to r  shall re fu n d  to  
the O w ner a ll m oneys th a t  th e  l a t te r  m ay  be com -
pelled to p a y  in  d isch a rg in g  an y  lien  on sa id  
p rem ises m ade o b lig a to ry  in  consequence of the  
C on trac t d e fau lt.
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Ar t . X I. I t  is fu r th e r  m utually  ag reed  be-
tw een the  p a rtie s  here to  th a t  no certificate given 
o r paym ent m ade under th is  con tract, except the  
final certificate or final paym ent, shall be con-
clusive evidence of the  perfo rm ance of th is con-
tra c t, e ither wholly or in  p a rt , and  th a t  no pay- 

1 Q m ent shall be construed  to  be an acceptance of 
defective w ork o r im proper m ateria ls .

Ar t . X II. The Owner shall du ring  the p ro g -
ress  of the w ork m ain ta in  fu ll in su rance  on said
w ork in ......... ................ . .  own nam e and in  the
nam e of the C ontractor, ag a in s t loss or dam age 
by  fire. The policies shall cover all w ork incor-
p o ra ted  in  the  building, and  all m ateria ls  fo r the 
sam e in  or about the  prem ises, and shall be m ade 
payable to  the p a rtie s  hereto  as th e ir  in te res t 
m ay  appear.

20 Ar t . X III . The said  p a rtie s  fo r them selves, 
th e ir  heirs, executors, ad m in is tra to rs  and  a s-
signs, do hereby agree to  the full perform ance 
o f the covenants herein  contained.

IN  W IT N E S S  W H E R E O F , the p a rtie s  to 
these p resen ts  have hereunto  set th e ir  hands and  
seals, the day and y ea r firs t above w ritten .

W . L. B L A N C H A R D  CO. (Seal)
W . L. B LA N C H A R D , P res. (Seal)

30
A t te s t :

J .  S. B l a n c h a r d ,
Sec.

R U S SE L L -R O B IN SO N  CO. (Seal)
B. F . R O B IN SO N , P res. (Seal)

A t te s t :

F . P . R u s s e l l ,

40 Sec.
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M A SONS S P E C IF IC A T IO N S .

Specifications of M ason’s M ateria ls  and  W ork-
m anship to be fu rn ish ed  in  the  A lte ra tio n s and  
re-building of Nos. 230-232 M arket S t., N ew ark,
N. J .

A ll the w orks to  be erected  and finished in  ac- 
cordance w ith  designs and  p lans p rep a red  by  and  
under the superin tendence of

J . O ’R O U R K E  & SONS, A R C H IT E C T S  
N E W A R K , N E W  JE R S E Y .

Jari. 1910.

Owner.

P erm its:
P re p a ra to ry  to estim ating  on the w orks, each 0q  

con tracto r shall v is it the  prem ises and  tho rough-
ly exam ine the site. H e shall carefu lly  note the 
p resen t condition of the  g rounds and  shall 
fam iliarize  h im self w ith  all m a tte rs  re la tive  
there to  and  to  the p roposed  w orks, before  m ak-
ing and subm itting  his estim ate  th ere fo r.

P erform ance o f W orks:
The en tire  w orks m ust be done carefu lly  and  

safely w ithout in ju ry  o r dam age to the  ad jo in ing  
building or p ro p erties  or annoyance to the Own-
er or occupants thereof.

No rubbish  to be allowed to accum ulate a t the  
works or in the s tree t, all such m ust be p rom p tly  
rem oved as often  as directed.

M aterials and Labor:
All m ateria ls , labor and  w orkm anship  requ ired  

fo r the w orks th roughou t a re  to  be of first class 
quality  of th e ir  several k inds as h e re in a fte r  
specified, and  none bu t com petent and  experi- 40
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enced m echanics and w orkm en a re  to  be em-
ployed on the  said w orks, e ither a t  the  site or in  
the  shops.

The con trac to r is to  have all m ate ria ls  deliv-
ered  and p ro p erly  placed on the site in  such 
q u an titie s  as shall in su re  the u n in te rru p te d  

10 p ro g ress  of the  w orks, the  lea s t obstruction  of 
•the prem ises, or the  s tree ts , and  no overloading  
a t  any  point.

Sam ples and M odels:
Sam ples, m odels and  te s ts  of m ate ria ls  and  

w orkm anship , fo r app roval, m ust be fu rn ished  
to  the  A rch itects w henever requ ired  and  all m a-
te ria ls  and  w orkm anship  used  in  or. fo r the  w orks 
m ust be fu lly  to  the ap p ro v ed  sam ples, m odels 
and  tests.

20
G uarantee:

The con trac to r is  responsible fo r  and  m ust 
m ake good any defects a ris in g  or discovered 
in  his w orks w ith in  two (2 ) y ears  a f te r  comple-
tion  th ereo f and  acceptance by the  A rchitects.

U nion Labor:
On all w orks th ro u g h o u t the con trac to r shall 

em ploy “ U nion L a b o r”  only and  shall p ay  to  
30  the  m en em ployed the cu rre n t “ U nion R a te s ’’ of 

wages.

P erm its , S c :
The con trac to r m ust, a t h is own cost, obtain  

a ll necessary  perm its , give all necessary  notices, 
p ay  all legal fees and  comply w ith  all S ta te  and  
M unicipal B uild ing  and S a n ita ry  Law s, O rd i-
nances, R ules and  R egulations re la tin g  to  bu ild -
ing  and  the p rese rv a tio n  of the  public health . 

A ny  labor or m ate ria ls  in  add ition  to th a t  
40 here in  specified or ind icated  on the  d raw ings
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th a t m ay be necessary  to com ply w ith  these 
laws, ordinances, ru les or regu la tions a re  to he 
supplied by  the con trac to rs w ithou t add itional 
cost.

T his clause will not app ly  to special cases or 
a rb itra ry  decisions, not covered by  the  a fo resa id  
laws, ordinances, ru les o r regu lations. 10

In  such cases the add itional cost only w ill be 
borne by the Owner.

The con trac to r is to p rovide fo r  an  abundan t 
supply of w a ter fo r build ing  pu rposes du ring  
the en tire  p ro g ress  of the  works.

P rotection to  the Public:
The con trac to r shall p rovide and m ain ta in  all 

legal or necessary  guards, fences, ligh ts, w arn ing  
signs, a  w atchm an by day  and n igh t, tem p o rary  
side walks over side w alk excavation, and o ther 
constructions requ ired  du ring  the  erection of 
the works, to fu lly  p ro tec t all persons from  dam -
age, in ju ry  or loss e ither to  th e ir  persons or 
p ro p erty  and  will be wholly responsible  should 
any dam age, in ju ry  or loss occur th rough  or 
from  the neglect, carelessness or incom petence 
of h im self or h is employees.

P rotection o f W orks:
# O  A

The co n trac to r shall supply  and  set as d irected  
by the A rch itects, all p lank  or tim ber centers, 
braces, shores, tem p o ra ry  covering, fram es, box-
ings, or o ther constructions requ ired  to set, p ro -
tect and  p ro p erly  secure all w orks and m ateria ls , 
set or to be set.

A ny in ju ry  resu ltin g  from  neglect of the  above 
m ust be m ade good a t  the expense of the  con-
trac to r.

40
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No cen tres a re  to be struck  or b races o r sup-
p o rts  rem oved w ithout the consent of the A rch i-
tects.

The con trac to r is also to supply  all necessary  
pum ps, d ra in s  and sewer connections and  do 
all g rad in g  o r o ther w ork necessary  in  and  

1 0  a round  the build ing  and  site to keep sam e free  
from  w ater and  in  a safe condition.

C utting  and F it t in g :
The con trac to r is to  have each m echanic or 

w orkm an do all the  req u ired  cu tting  and fitting  
in  h is line fo r all o ther m echanics or workm en, 
and  m ake good his own w ork a f te r  all o ther 
m echanics and w orkm en.

A ny w ork shown on the p lans and  no t p a r -
ticu la rly  described in  the  specifications, or vice 
versa , shall be executed as though i t  w ere shown 
and  described in  both.

D raw ings:
A ll d raw ings placed in  the con trac to r ’s charge 

a re  to be carefu lly  p ro tec ted  and held by him  
subject to the inspection  of and  re tu rn  to  the 
A rch itects, as th e ir  p ro p e rty  w henever de-
m anded.

The A rch itects will fu rn ish  one com plete set
O A t

ou of p lans and  specifications and  necessary  w ork-
ing  draw ings to  the con trac to r and  ex tra  sets 
and  p a r ts  of sets to sub-contractors as m ay be 
necessary .

A ny fu r th e r  copies desired  by the  con trac to r 
w ill be fu rn ished  to him  a t a reasonable  com pen-
sation  there fo r.

F ig u re d  dim ensions on draw ings a re  in  all 
cases to  be taken  in p reference  to  scale m easu re-
m ents, and  in  case of any  doubt or d iscrepancy

40 the sam e will be p rom p tly  re fe rre d  to the A rchi-
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tects by  the con trac to rs befo re  tak ing  any  action 
thereon.

The con trac to r w ill carefu lly  exam ine and  v e ri-
fy  the correctness of all draw ings, im m ediately  
a fte r  they  a re  placed in  h is charge, and  he will 
be held stric tly  responsible fo r the  accurate  and  
correct se tting  ou t of all work. 10

S u rvey :
T his con trac to r w ill have the  site  p ro p erly  

surveyed by  an experienced “ C ity S u rv ey o r,’’ 
app roved  by the A rch itects, who w ill lay  out and 
m ark  the  co rrect lines, levels and  g rades of the 
p ro p e rty  and  the side w alk and  s tre e t sew er in  
fron t.

H e w ill also estab lish  bench m arks or da tum  
levels in  f ro n t  and  re a r  as d irected  by  the  A rchi- 
tects.

The con trac to r m ust v e rify  the correctness of 
the survey  lines and levels and bench m arks and 
will be held stric tly  responsible fo r  the  accur-
acy of the se tting  out of all the  work.

Sub-C on trac ts:
No sub-contracts a re  to  be le t w ithout the 

approval of the A rch itects, and all w ork th a t is 
sub-let shall come under the prov isions of the 30  
G eneral C ontract. The nam es and addresses of 
all sub-contractors and a sta tem en t of the  w ork 
sub-let shall be fu rn ished  to the  A rchitects.

Old W ork:
T his con trac to r w ill estim ate  on rem oving all 

the old rubb ish  a t p resen t in  the  building.
The w est wall, the centre  w all supported  on 

the steel beam s and  iro n  colum ns and the  re a r  
wall of second and th ird  sto ry , east build ing  and 
th ird  sto ry  w est building, w ill be carefu lly  taken  40
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down, and any  brick th a t m ay be considered 
su itab le  by  the A rch itects can be used  in  the  new 
b rick  w alls a f te r  they  have been thorough ly  
cleaned off.

The east w all is in  good condition and  will re -
m ain  in  place.

1 ® T his con trac to r will do all necessary  cu tting  
of w alls fo r  the  floor beam s and anchors.

The w alls taken  down will be re-bu ilt on a  
foundation  of concrete, com posed of 2" m achine 
broken stone, approved  A m erican  P o rtla n d  ce-
m ent and  clean, sh a rp  sand, in  the  p ropo rtions 
of one m easure  of cem ent, th ree  of sand and 
five of broken stone, a ll to  be thorough ly  m ixed 
dry , and  then  thorough ly  m ixed m odera te ly  w et 
and  im m ediately  placed and  tam ped  solid in  the 

o q  trenches, level on top read y  to receive the w alls 
and piers.

The concrete under w alls will be 12" w ider 
th an  the w alls and th a t under the  p ie rs  two fee t 
w ider th an  p iers.

Should any w eak or defective places be found 
in  the e a rth  foundations, such places shall be ex-
cavated  to  an approved  solid bottom  and  filled 
w ith  concrete as above specified, a t the co n trac t-
o r ’s expense; b u t should such w eak or defective 

30 places involve a dep th  of over one foo t add ition -
al concrete in any place the cost of such overplus 
w ork shall be pa id  by the Ow ner in  accordance 
w ith  the A rc h ite c t’s estim ate  thereon.

T his con trac to r w ill do all underp inn ing  w here 
requ ired , to p ro p erly  p ro tec t ad jo in ing  w alls and  
p roperties .

S upp ly  the  necessary  concrete footings fo r the 
angle e levator fram es and the  wood posts in  
cellar.
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B ack F illing:
P ro p e rly  back fill a round  all footings, w alls, 

and  p ie rs  w ith  suitable clay m ateria l, filling all 
cavities and  tam ping  solid as i t  is  filled in.

The centre  wall will be bu ilt up from  cellar 
12" thick, leaving  the p resen t columns and  steel 
beam s in place. ■

A ll the w alls, p ie rs  and  brick  p a rtitio n s  shall 
be bu ilt of first quality , h a rd  bu rned  Je rse y  
brick, la id  in the best m anner, jo in ts  n ea tly  po in t-
ed and  every  six th  course to be a head ing  bond 
course.

The re a r  w alls will be patched  up  w here re -
qu ired  and  all jo in ts  neatly  po in ted  up, and  the 
new re a r  w alls bu ilt on top, two sto ries on east 
building and  one on w est building.

; 20
M ortar:

A ll brick  w ork th ro u g h o u t will be la id  up  in  
approved A m erican P o rtlan d  cem ent and  sand 
m orta r. The p resen t east w all will be poin ted  u p  
carefu lly  w ith  cem ent m o rta r  w henever requ ired , 
all loose m o rta r  w ill be carefu lly  scraped  out, 
and the  jo in ts  slushed fu ll and  pointed.

All m o rta r  to be m ixed in  the  best m anner, 
in p ro p e r p roportions, and  to be fre sh  when qn 
used.

Cement m o rta r  to be m ixed in  the  p ro p o rtio n s 
of one m easure  of cem ent to one m easure  of 
sand.

A rches:
B uild strong , p la in  brick  arches of 8"x l2" rings 

over openings in  brick  w ork on inside face of 
walls and w herever d irec ted  by the A rchitects.
F ire  door openings to  have arches of a t  least 
three rings. 40
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To 1)6 bu ilt on. wood cen tres fu rn ished  and  set 
by  the  ca rp en te r in  the  u sua l m anner.

C hases, &c:
B uild  in  the  w alls, as d irec ted  and as shown, 

all chases, openings and  recesses req u ired  fo r  
p ipes, &c., also all too th ings and slip jo in ts  and  
p ro p erly  fill and  po in t up  all such w ork a t  com-
pletion.

Do all necessary  rep a ir in g  and re-build ing  of 
b rick  w ork under stage of w est building.

Iro n  W ork:
F u rn ish  and set new iron  window g u ard s  to  . 

the  first s to ry  and  m ezzanine floor rea r , w indow 
b a rs  to be of sam e thickness an d  spacing as those 
a t p resen t in  the  building.

20 T hree  doors in  re a r  w ill be fitted  w ith  b a r  
doors w ith  h inges bu ilt in to  w all and to  have 
b ra ss  padlocks. W indow  g u ard s and  doors to  be 
sam e style as a t  p resen t.

F u rn ish  and se t one new ro lling  door to 
fre ig h t elevator, to be in  sam e style as p resen t
door.

F u rn ish  to the  ca rp en te r the rods, n u ts  and 
w ashers su ppo rting  the balcony as shown on 

30 plans.
F u rn ish  and set cast iron  base p la tes fo r wood 

p o st in  cellar as shown.
F u rn ish  and  erect in position  as shown the 

iron  fram es fo r  e levato r shaft, to  be of fo u r 
u p rig h t 6" angles each to have two cross b rac ing  
angles in  each panel in  each sto ry  and to  extend 
up  to  and  including the  pen t house, to have 6" 
angles to  su p p o rt the sheave b e am s; these angles 
to  have d iagonal b rac ing  to the  m ain  u p rig h t 

40 a n g le s ; the  u p rig h ts  in  cellar w ill have cast iron
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plate  under sam e to give b earing  on the  stone 
base blocks.

The ex te rio r of pen t house w ill be covered w ith 
co rruga ted  iron  sam e as p resen t house, on th ree  
sides.

F lues:
Do all necessary  rep a irin g  and  re-po in ting  of 

flues in  the east w all and  leave sam e p erfec t a t 
completion.

B lue S tone:
F u rn ish  and  set blue stone coping to p a ra p e t 

w alls, p a r ty  and w est wall, to  be q u a rry  cut, 
about 4" thick and  14" wide.

R ep a ir  and replace the  coping on east w all 
and  fu rn ish  new coping fo r the added leng th  of 
east wall.

F u rn ish  and set blue stone sills and  lin te ls to 
all windows and  doors in  re a r  as ind icated  on 
re a r  elevations.

D oor sill 6" by  fu ll thickness of walls. L in tels 
4" thick, sills 6" thick, all q u a rry  cut.

S upply  and set blue stone caps to p ie rs  in 
cellar of the  w est building, also base stones fo r  
e levator fram es and wood posts in  cellar of east 
building.

Concrete F loors:
Do all necessary  patch ing  and  rep a ir in g  of 

concrete floors in cellar, to  be of sam e thickness 
and  m ateria ls  as the p resen t flo o rs :

P laster B lochs:
T hree sides of e levator sh afts  w ill be enclosed 

w ith  p la s te r  blocks set betw een the angle fram es.
To be 3" hollow blocks as m anufactu red  by the  

A dam ant M anufactu ring  Co., o r any  o ther block 
equal and  approved  by the A rchitects.

10
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All p la s te r  blocks to be set in  No. B A dam an t 
p la s te r  thoroughly  grou ted , fitted  and  secured in  
the  best m anner, and s tra ig h t th roughou t and  
le f t read y  fo r  p laste ring .

P lastering  :
The re a r  w alls of first and  second sto ries and 

^  the  side w alls of first and  second sto ries and  the  
in te rio r  and ex te rio r of e levator sh afts  w ill be 
p la s te red  in  the  best m anner.

A ll p la s te rin g  will be e ith er Rock W all, K in g ’s 
W indso r o r A dam ant.

A ll to be m ixed, app lied  and finished in  s tr ic t 
accordance w ith  the fo rm ula  of the m anufac-
tu re rs .

A ll w alls p las te red  w ill receive one coat of 
p a te n t d ry  m o rta r  ' p las te r. A ll the  above w ill 

2 0  have a  finish of first qua lity  lim e p u tty  and  
clean w ashed R ockaw ay sand p ro p erly  m ixed 
and applied , thorough ly  floated down w ith  cork 
face floats • and finished in  the b est m anner to  
a un ifo rm  nap  su rface and tin t.

T here  will be no p las te rin g  on the th ird  floor. 
W herever the  w alls a re  fu rred , which includes 

leveling the  east w all in  first s to ry  and the  
two sto ries of the  re a r  w alls, th is  con trac to r will 
estim ate  on using  first qua lity  spruce la th , tho r- 

° oughly seasoned, p ro p erly  spaced, well nailed  
and b reak ing  jo in ts  in  the  usual m anner.

The ceilings of first and second floors, includ-
ing  ceiling of m ezzanine and  balconies w ill be 
fu rre d  w ith  p la s te r  board , thoroughly  nailed  in 
the  best m anner.

T his con trac to r w ill thoroughly  overhaul and 
re p a ir  the  tile  floor in  fro n t, rep lacing  broken 
tile , and  leave every th ing  p e rfec t a t completion. 
. A t th e  com pletion of h is con trac t th is  con- 

40  tra c to r  shall tho rough ly  clean in  and  about the
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prem ises, ca rtin g  all h is old m ate ria l and ru b -
bish and leave every th ing  in  p e rfec t condition. 
Separate  E s tim a te :

This con trac to r w ill subm it two estim ates cov-
ering  the cost of h is w ork in  each building, he 
will consider the  cen tre  w all a p a r ty  w all and 
divide his cost betw een the  two.

Exhibit D. 1.
Transcript of Proceedings filed in office 

of Clerk of United States District Court 
for the District of New Jersey.

T H E  S T A T E  O F N E W  JE R S E Y  
TO A E T N A  L IF E  IN S U R A N C E  
COM PANY, a corporation .
You a re  sum m oned to  answ er the an-

(Seal) nexed com plain t of C harles C. 
P ilg rim , receiver, in an  action a t 
law  in the Suprem e C ourt. A nd take 

notice th a t unless you file your answ er to said 
com plaint w ith  the C lerk of the Suprem e C ourt 
a t  T ren ton  w ith in  tw en ty  days  a f te r  service upon 
you of th is w rit and  the  annexed com plaint, the  
p la in tiff m ay  proceed in  the su it and  judgm ent 
m ay be en te red  ag a in st you.

W itne ss , W i l l ia m S. Gu mme r e , C hief J u s -
tice of the Suprem e C ourt a t T ren ton  th is  
fou rteen th  day  of Ja n u a ry , N ineteen hundred  
and sixteen.

W M. C. G E B H A R D T ,
Clerk.

LlTM, TAMBLYN & COLYER,
A tto rn eys .
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N E W  JE R S E Y  S U P R E M E  COURT.

E s se x  Cou n ty .

10

Ch a r l e s  C. P i l g r im, R eceiver 
of the Ru s s e l l -Ro bin s o n  Co .,

P la in tiff,

vs.
A c tio n  at 
Law .

„ ( C om plaint.
Aet n a  Li f e  In s u r a n c e  Co m- l

pa ny , a corporation, I
D efendant. I

C harles C. P ilg rim , R eceiver of the  R ussell- 
R obinson Co., resid ing  in  the  C ity  of N ew ark  in  

20 the  C ounty of E ssex  and  S ta te  of New Je rse y , 
says th a t :

1 : The R ussell-R obinson Co., a t the  tim es h e re -
in  alleged w as a  co rpo ra tion  organized and 
ex isting  under and  by v irtu e  of the law s of the 
S ta te  of New Je rse y , hav ing  its  p rinc ipa l office in  
the  C ity  of N ew ark  in  the  C ounty of E ssex  and  
S ta te  of New Je rse y , and  m ain tained , conducted 
and  ca rried  on the business of a  general con-
tra c to r  and  builder.

2 : On N ovem ber 18, 1909, the defendan t w as 
and  s till is a co rpo ra tion  duly  inco rpo ra ted  w ith  
pow er and  au tho rity , am ongst o ther th ings, to 
in su re  and  indem nify  ag a in st loss o r  expense 

.a ris in g  or resu ltin g  from  claim s fo r  dam ages on
account of bodily in ju rie s  or death .

3: F o r  and in  consideration  of the sum  of
$360., the defendan t on N ovem ber 18th, 1909, exe-
cuted to the said  R ussell-R obinson Co., a  policy of 
insurance, ag reeing  thereby  to indem nify  the  said

40
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Russell-Robinson Co. aga in st any  loss and ex-
pense to the ex ten t of $5000., resu ltin g  from  
claim s upon the said  R ussell-R obinson Co., fo r 
dam ages on account of bodily in ju rie s  o r death  
suffered by any person  no t em ployed by  the  said 
Russell-Robinson Co., by  reason  of the business 
described and conducted a t the  locations named. 1 0  
in the w a rran tie s  set fo rth  in* said policy, said 
policy covering a  period  of tw en ty -four m onths, 
beginning N ovem ber 18th, 1909.

4: U nder the w a rran tie s  as contained in said 
policy the business of the said  R ussell-R obinson 
Co. w as described as follows under the  follow ing 
heading :

“ C L A S S IF IE D  D E S C R IP T IO N  O F T H E  
B U S IN E S S  :

A ll opera tions incidental to  the follow ing ^  
business, in  and  du ring  the continuance 
thereof.

C arp en try  w ork in  connection w ith build ings 
not exceeding fo u r (4) sto ries in  he igh t (no 
g ra in  e levator construction). C a rp en try  w ork 
in  connection w ith  build ings exceeding fou r 
sto ries in  he igh t (no g ra in  e levator construc-
tion ).

A ll opera tions perfo rm ed  fo r the  A ssu red  30  
under contract. ”

The location of sa id  business under said  
w a rran ties  w as given as follows :

“ N ew ark, New J e rse y  and elsew here in  
New E ng land  and  M iddle A tlan tic  S ta te s . ’9

5 : ' The said  R ussell-R obinson Co., subsequent 
to the issuance of the  said  policy en tered  in to  an 
agreem ent w ith  the  Securities Investm en t Co. 
and F rederick  Gr. A gens, w hereby the  said  Rus- 
sell-Robinson Co., fo r  a  consideration  ag reed  to 40
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rem odel and  re p a ir  the  prem ises know n and 
designated  as Nos. 230 to 232 M arket S tree t, 
N ew ark, New Je rse y , which h ad  been dam aged by 
fire.

6 : Subsequent to  the m aking of the  a fo re -
m entioned con tract, the  said  R ussell-R obinson 

10 Co., on or about the 2nd day of A pril, 1910, en-
te re d  into a  con trac t w ith  W illiam  L. B lanchard  
Co., w hereby the said  W illiam  L. B lanchard  Co., 
fo r a consideration  ag reed  th a t i t  w ould p e rfo rm  
and  do all the m ason w ork and  p las te rin g  fo r the 
re s to ra tio n  of the  sa id  prem ises Nos. 230 to 232 
M arket S tree t, in  accordance w ith  certa in  speci-
fications.

7: On A p ril 5, 1910, while the said  W illiam  
L. B lanchard  Co. w as engaged in  an opera tion  

20 perfo rm ed  fo r  said  R ussell-R obinson Co. under 
said  con tract, doing the  w ork called fo r thereby , 
upon the  p rem ises known and  designated  as 
Nos. 230 to  232 M arket S tree t, a certa in  w all 
located thereon  upon which the  said W illiam  L. 
B lanchard  Co. w as w orking, fell and  did strike  
one L ouis Zam elsky who w as then  and th ere  
upon said  p rem ises, bu t who w as no t em ployed 
hv  the  said  Russell-R obinson Co., by reason  of 
which the sa id  L ouis Zam elsky died on th e  

30  sam e day from  wounds and in ju ries  received 
from  said  falling  wall.

8 : Im m edia tely  a f te r  the occurrence of the
accident, the  said  Russell-R obinson Co. gave 
notice thereo f to the  defendant, as prov ided  fo r 
in  said  policy, and  otherw ise perfo rm ed  all the 
conditions of said  policy on its  p a r t  to  he p e r-
form ed.

9 : On Ju n e  10, 1913, in  a cause then  pend-
ing  in  our New Je rse y  C ourt of Chancery, 

10  where in  F ra n k  P . R ussell w as the com plainant 
and  th e  said  R ussell-R obinson Co. w as the  de-
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fendant, the p la in tiff herein , C harles C. P ilg rim , 
by an O rder m ade on th a t  day  by  our said  C ourt 
of Chancery, w as duly po in ted  and subsequently  
qualified as receiver of said  defendan t co rp o ra -
tion, R ussell-R obinson Co., w ith all the  pow ers 
g ran ted  to  such a receiver ; p u rsu a n t to the s ta t-
utes in  such case m ade and provided. 10

10: T h at Rose Zam elsky, the ad m in is tra tr ix
of the esta te  of the said  L ouis Zam elsky, a f te r  
actual t r ia l  of the issqe, as p rov ided  fo r by  
said policy, fo r the death  of the  said  Louis 
Zamelsky, recovered a judgm ent ag a in st the 
said Russell-R obinson Co., in  the New Je rse y  
Suprem e C ourt, fo r the sum  of $6000.

11 : The sa id  C harles C. P ilg rim , the  p la in -
tiff herein, as receiver of the said  Russell-Rob- 
inson Co., w as forced to and  did on the 30th day  20  
of M arch, 1915, p ay  to  the said  Rose Zam elsky, 
ad m in istra trix , the sum  of $6847.24, being the 
am ount of sa id  judgm ent w ith  in te res t and  costs 
thereon.

12 : The defendan t has no t indem nified the 
p la in tiff fo r sa id  loss and expense.

P la in tiff dem ands $5000., w ith  in te res t thereon  
and costs.

LUM , TA M BLY N  & C O LY ER , 30  
A tto rn e y s  fo r  P la in tiff .

I  hereby deputize and  appo in t F ra n k  C onrad, 
of T renton , N. J .,  a  Special D eputy  to serve the 
w ithin w rit.

W itness m y hand  and seal th is  15th day  of 
Ja n u ary , A. D., 1916.

J .  W A R R E N  F L E M IN G , (l . s .)
S h e r iff  o f M ercer C ounty, by  

* H a rry  V. H olden, U nder S h eriff. ^
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S erved  w ith in  Sum m ons and  C om plaint J a n -
u a ry  19, 1916, upon  A etna  L ife  In su ran ce  Com-
pany , a  co rpora tion , d e f ’f by  leav ing  a  copy of 
the  sam e in  the  office of the  C om m issioner of 
B anking  and  In su ran ce  of the S ta te  of New J e r -
sey, a t the  S ta te  H ouse, T ren ton , N. J . ,  w ith  a 

10  service fee of two do lla rs , w ith  Thos. K . Jo h n -
ston, Dep. B. Com.

J .  W a rre n  F lem ing, Sheriff, by  F ra n k  C onrad,

Spec. Dep.
F e e s :
Sheriff, $2.24 
B. Com. 2.00

$4.24

20
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N E W  J E R S E Y  S U P R E M E  COURT. 

E s s e x  Cou n ty .

Ch a r l e s  C. P il g r im, R eceiver 
of the  Ru s s e l l  - Ro bin s o n  
Co mpa n y , .

Ae t n a  Li f e  I n s u r a n c e  Co m-
pa n y , a corporation,

D efendant.

I t  is, on th is  F e b ru a ry  5, 191^ Or de r e d, 
th a t the tim e of defendan t in  above cause to an -
swer there in , be and  i t  hereby  is  extended un til 
F e b ru a ry  15, 1916.

L et the fo regoing  o rd er be entered.

E n te red  F e b ru a ry  7th, 1916, on m otion of

vs.

P la in tiff , A ctio n  at 
Law .

Order E x -
tending T im e.

SA M U E L  K A L IS C H ,
J . S . G.

Co l l ins  & Co r bin ,
A tto rn e y s  o f D efendant.

30

40
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N E W  JE R S E Y  S U P R E M E  COURT.

Ch a r l e s  C. P i l g r im, Receiver 
of the Ru s s e l l -Ro bin s o n  Co .,

P la in tiff,

vs.

Ae t n a  Li f e  In s u r a n c e  Co m-
pa ny , a  corporation,

D efendant.

To M essrs. Lum , T am blyn & Colyer,
A tto rneys fo r P la in tiff.

P l e a se  Ta k e  No t ic e , th a t on F rid a y , F e b ru a ry  
2 0  11 , 1916, a t ten  o ’clock in  the  forenoon, o r as

soon th e re a f te r  as we can be heard , a t the  Cham -
bers  of H onorab le  Sam uel K alisch, Ju s tice  of 
the Suprem e C ourt, No. 738 B road  S tree t, New-
ark , N. J .,  we shall p resen t to  said Ju s tice  a  p e ti-
tion  of the A etna  L ife  In su ran ce  Com pany, a 
co rpora tion , defendan t in  above cause, fo r  the 
rem oval of the  above cause to the  D istric t C ourt 
of the U nited  S ta te s  fo r the  D is tric t of New 
Je rse y , copy of which pe tition  is hereto  an- 

° nexed ; and  shall also then  and there  p resen t to 
sa id  Ju s tice  a bond, copy of which is here to  an -
nexed ; and  shall also app ly  fo r the rem oval of 
sa id  cause to said  D is tric t C ourt of the  U nited  
S ta te s  fo r the D is tr ic t of New J e rse y ;  and  im -
m ediate ly  th e re a fte r , we shall file said  pe tition  
and  b o n d ; all according to to the A ct of C ongress 
in  such case m ade and provided.

D ated  F e b ru a ry  9, 1916.
R espectfully ,

4 0  C O L L IN S & CO RBIN ,
A tto rn e y s  o f D efendant.

A c tio n  at 
Law .

N otice o f R e -
m oval.
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(E ndorsed .)

“ Service of a  copy hereo f and of w ith in  p e ti-
tion and bond is  hereby  acknow ledged th is  F eb -
ru a ry  9, 1916.

LUM , TA M B LY N  & CO LY ER, 
A tty s . fo r  P la in tif f .”

N E W  JE R S E Y  S U P R E M E  COURT.

Ch a r l e s  C. P il g r im, Receiver 1 
of the Ru s s e l l -Ro bin s o n  Co ., 1

P la in tiff, f A ctio n  at
vs. I

I B ond  on R e-
Ae t n a  Li f e  In s u r a n c e  Co m- l moval.

pan y , a corpora tion , 1
D efendant. J

Kno w  A l l  Men  By  Th e s e  Pr e s e n t s , T hat 
we, A etna L ife  In su ran ce  Com pany, a  cor-
poration  of the  S ta te  of Connecticut, as p r in -
cipal, and  The A etna  A ccident and  L iab ility  
Com pany of H a rtfo rd , Connecticut, a  co rp o ra -
tion of the S ta te  of Connecticut, as surety , a re  
held and firm ly bound unto  C harles C. P ilg rim , 
Receiver of the R ussell-R obinson Co. in  the 
penal sum of $500., law ful m oney of the  U nited  
S tates, to be pa id  to the said  C harles C. P il-
grim, R eceiver of the  R ussell-R obinson Co., his 
heirs, executors, ad m in is tra to rs , successors or 
assigns : To which paym ent well and  tru ly  to
be m ade we b ind ourselves, our successors and 
assigns, jo in tly  and  severally , firm ly by these 
presents.

10
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Sealed w ith  our seals, and d a ted  the  F o u r th  
day  o f F e b ru a ry , N ineteen  H undred  an d  S ix-
teen.

W h e r e a s , th e  above nam ed C harles C. 
P ilg rim , R eceiver of the R ussell-R obinson Co. 
h as here to fo re  b ro u g h t a  su it of a civil n a tu re  

10 in  the Suprem e C ourt of New Je rse y  ag a in st 
the  said  A etna  L ife  In su ran ce  Com pany, and

W h e r e a s , the  said  A etn a  L ife  In su rance  
C om pany sim ultaneously  w ith  the filing of th is  
bond in tends to file its  p e tition  in  said  su it in 
such S ta te  C ourt fo r the  rem oval of sa id  su it 
in to  the D is tr ic t C ourt of the U nited  S ta te s  in  
the  D is tric t w here said  su it is pending, to  w it, 
the  D is tric t C ourt o f the  U nited  S ta te s  in and  
fo r  the D is tric t of New Je rse y , according  to the 

2 0  p rov isions of the  A ct of C ongress in  such case 
m ade and  provided.

Now, T h e r e f o r e , the  condition of th is  ob-
liga tion  is such th a t  if  the  sa id  pe titioner, 
A e tna  L ife  In su ran ce  Com pany, shall en te r in  
the  D is tr ic t C ourt of the  U nited  S ta te s  fo r  the 
D is tric t of New Je rse y  w ith in  th ir ty  days from  
the da te  of filing said  pe tition  in  sa id  S ta te  
C ourt a  certified copy of the  record  in  sa id  
su it, and  shall well and  tru ly  p ay  all costs th a t 

30 m ay  be aw arded  by  said D is tr ic t C ourt, if  said  
D is tric t C ourt shall hold th a t such su it w as 
w rongfu lly  or im properly  rem oved there to , and 
shall also a p p ea r and en te r special bail in  said  
suit, i f  special ba il w as o rig ina lly  req u is ite  
there in , then  the above obligation shall be void, 
bu t shall otherw ise rem ain  in  fu ll force and v ir -
tue.

A E T N A  L IF E  IN S U R A N C E  COM PANY,

40  ( S e a l ) B y J . S. R O W E,
Vice P residen t.
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A tte s t :

E . C. H i g g i n s ,
Secty .

T H E  A E T N A  A C C ID E N T  A N D  L IA B IL -
IT Y  COM PANY, O F H A R T F O R D , 
C O N N E C TIC U T. 10

( S e a l ) B y A. R. SE X T O N ,
R es. V ice P residen t.

A tte s t :

Gr. N. D y e r ,
R es. A s s ’t Secretary .

S t a t e  o f  C o n n e c t i c u t , 
Co u n t y  o f  H a r t f o r d , 20

Be  i t  R e m e m b e r e d , on the 4 day  of F eb -
ruary , N ineteen hund red  and  S ixteen, be-
fore me, the subscriber, a N o ta ry  Public, p e r-
sonally appeared , J .  S. Rowe, the  Vice P re s i-
dent of the  A etna  L ife  In su ran ce  Com pany, a  
corporation  of the  S ta te  of Connecticut, one of 
the p a rtie s  m entioned in  the w ith in  bond, to 
whom I  firs t m ade known the contents thereof, 
and thereupon  he acknowledged th a t the  w ith in  30 
bond w as the  vo lu n ta ry  act and deed of the 
said A etn a  L ife  In su ran ce  Com pany, a co rp o ra -
tion of the  S ta te  of Connecticut, m ade by v ir -
tue of au th o rity  from  its  B oard  of D irectors, 
fo r the uses and  purposes th e re in  m entioned.

L E O N A R D  J .  C O LLIN S,
N o ta ry  Public. (S e a l )

40



110

E xh ib it D. 1.

S t a t e  o f  C o n n e c t i c u t , 
H a r t f o r d  Co u n t y ,

I ,  George A. Conant, C lerk of the C ounty of 
H a r tfo rd  and  of the S u p erio r C ourt of said 
S ta te  w ith in  and  fo r said  County, which is a 
C ourt of R ecord, and  keeper of the seal thereof.

Do H e r e b y  Ce r t i f y , th a t  L eon-
a rd  J . Collins whose nam e is  sub-
scribed to  the certificate o r p roo f of 
acknow ledgm ent on th e  annexed in -
strum en t w as a t  the  tim e of tak ing  
such acknow ledgm ent o r p ro o f duly 
au thorized  to take the sam e and  w as 
a  N o ta ry  Public  w ith in  and  fo r said  

( S e a l ) S ta te , dw elling in  said  County, duly 
appoin ted , com m issioned and  sw orn, 

20 ( S e a l ) and  au thorized  by the  law s of th is
S ta te  to adm in ister oaths fo r general
pu rposes and to  take the  acknowledg-
m ent or p roo f of deeds to  be re -
corded in  th is  S ta te  ; th a t  I  am  well 
acquain ted  w ith  his h andw riting  and 
v erily  believe th a t the signa tu re  to
the  said  acknow ledgm ent. or p roo f is 
genuine.

I n  T e s t i m o n y  W h e r e o f , I  have 
3 0  hereun to  set m y hand  and the

Seal of said  S uperio r C ourt a t  H a r t -
fo rd , in  sa id  County, th is  4 th  day  of 
F e b ru a ry , A. D. 1916.

G EO R G E A. CONANT,
Clerk.

40
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T H E  A E T N A  A C C ID E N T  AN D L IA B IL IT Y
COM PANY.

(S t a m p)

H A R T F O R D , C O N N E C TIC U T.
(A E T N A )

C E R T IF IC A T E  O F A U T H O R IT Y  O F R E S I- 10  
D E N T  V IC E -P R E S ID E N T .

K n o w  A l l  M e n  B y  T h e s e  P r e s e n t s , 
th a t A. R. Sexton, has been and  is hereby  ap -
poin ted  R esiden t V ice-P residen t of The A etna  
A ccident and  L iab ility  Com pany, of H a rtfo rd , 
Connecticut, a t H a rtfo rd , Connecticut, and  as 
such R esiden t V ice-P residen t, has fu ll pow er 
and  au th o rity  to sign and  execute on 
behalf of The A etna  A ccident and  L iab ility  
Com pany, any  and all bonds and undertak - 20  
ings, and  all bonds and  undertak ings signed 
by him, when sealed an d  a tte s te d  by a R esiden t 
A ssis tan t S ecre tary , shall be valid  and binding  
upon the Com pany as if  said  bonds and  u n der-
tak ings had  been signed by the P re s id en t and 
duly sealed and a ttested .

T his appo in tm ent is m ade under and by 
s a u th o rity  of the follow ing By-Law s adopted  by 

the B oard  of D irec to rs of The A etna  A ccident 
and L iab ility  Com pany a t a  m eeting  duly  called 
and held on the  28th day  of Decem ber, 1911.

A rtic le  8 . R esiden t Officers.
A tto rneys-in -F ac t and  A gents.
Section 1: The P resid en t, any  V ice-P res-

iden t or the S ec re ta ry  m ay from  tim e to 
tim e appo in t R esiden t V ice-P residen ts, 
R esiden t A ssis tan t S ecre taries , A tto rneys- 
in -F ac t and  A gents to  rep resen t and  act 
fo r  an d  on behalf of the  Com pany, and  
e ith er the  P residen t, any  V ice-P residen t, 40
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the S ec re ta ry  or the  B o ard  of D irec to rs, 
m ay a t  any  tim e rem ove any snch R esiden t 
V ice-P residen t, R esiden t A ss is tan t Secre-
ta ry , A tto rney -in -F ac t or . A gent and  re -
voke the  pow er and  a u th o rity  given him.

Section 2: R esiden t V ice-P residen ts,
10  m ay, subject to the  prov isions and  lim its 

in  th e ir  certificate of au th o rity , sign and 
execute on behalf of the Com pany any  and  
all bonds and  u ndertak ings and  o ther w rit-
ings ob liga to ry  in  the  n a tu re  of a bond, 
and  m ay bind the Com pany thereby  as 
fu lly  and  to the  sam e ex ten t as the  P re s i-
den t o r  any  o ther Officer could b ind i t ;  
such bonds and  undertak ings, how ever, to 
be a tte s te d  in  every  instance by a duly  

on appo in ted  R esiden t A ss is tan t S ecre tary .
M U

I n  W i t n e s s  W h e r e o f , T H E  A E T N A  
A C C ID E N T  A N D  L IA B IL IT Y  COM PANY 
has caused these p resen ts  to be signed by  its  
S ecre tary , and  its  co rpo ra te  seal to  be hereto  
affixed, th is  4 th  day  of F eb ru a ry , A. D. 1916.

T H E  A E T N A  A C C ID E N T  AN D L IA B IL -
IT Y  COM PANY,

( S e a l ) B y D. N. GAGE,
30 Secretary .

S t a t e  o f  
C o u n t y

C o n n e c t i c u t ,!.
fSS 2

o f  H a r t f o r d , J

On th is  4 th  day  of F e b ru a ry , A. D. 1916, 
befo re  me personally  came D. N. Gage, to  me 
known, who, being  by  me duly  sw orn, did de-
pose and  s a y : th a t  he resides in  th e  C ity  of 
H a rtfo rd , S ta te  of C onnecticut; th a t  he is the  

40 S ec re ta ry  of The A etna  A ccident and  L iab ility
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Com pany, the corpora tion , described in  and  
which executed the  above in stru m en t ; th a t  he 
knows the seal of sa id  co rp o ra tio n ; th a t  the 
seal affixed to the  said  in strum en t is such cor-
p o ra te  sea l; th a t i t  w as so affixed by  o rd er o f 
the B oard  of D irec to rs of sa id  co rpo ra tion  and  
th a t he signed his nam e there to  by  like o rder. 10

JA M E S  F . M cE V IT T ,
N o ta ry  Public.

My Com m ission expires Ja n . 31, 1918.

( S e a l )

T H E  A E T N A  A C C ID E N T  AND L IA B IL IT Y  
COM PANY. ( S t a m p )

H A R T F O R D , C O N N E C TIC U T.
(A E T N A )

C E R T IF IC A T E  O F A U T H O R IT Y  O F R E S I-
D E N T  A S S IS T A N T  S E C R E T A R Y .

K n o w  A l l  M e n  B y  T h e s e  P r e s e n t s ,
T h at G. V. D yer, has been and is hereby  ap -
poin ted  R esiden t A ss is tan t S ec re ta ry  of The 
A etna A ccident and  L iab ility  Com pany, of 
H a rtfo rd , Connecticut, and  as such R esident 
A ssis tan t S ec re ta ry  has pow er and  au th o rity  30  
to affix the  seal of the Com pany to, and  a tte s t 
on behalf of the  Com pany, any  and  all bonds 
and  undertak ings, and  all bonds and  u n d e rta k -
ings sealed and a tte s te d  by him, when signed 
by a  duly appoin ted  R esiden t V ice-P residen t, 
shall be as valid  and b inding  upon the  Com-
pany  a s  if  said  bonds and  undertak ings had  
been sealed and  a tte s ted  by the S ecre tary .

T his appo in tm ent is m ade u n d er and by 
au th o rity  of the follow ing By-Law s adopted  by  ^  
the B oard  of D irec to rs of The A etn a  A ccident
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an d  L ia b ility  C om pany, a t  a m eeting  du ly  called  
a n d  held  on th e  28th day  of D ecem ber, 1911. 

A r t i c l e  8 . R esid en t Officers, 
A tto rn ey s -in -F ac t an d  A gen ts.
Section  1 : T he P re s id e n t, an y  Vice-

P re s id e n t o r  th e  S e c re ta ry  m ay  fro m  tim e 
10 to  tim e ap p o in t R esid en t V ice-P resid en ts , 

R esid en t A s s is ta n t S ec re ta rie s , A tto rn ey s- 
in -F a c t and  A g en ts  to  re p re se n t an d  ac t 
fo r  an d  on b eh a lf of th e  C om pany, an d  
e ith e r  th e  P re s id e n t, an y  V ice-P resid en t, 
the  S e c re ta ry  o r th e  B o a fd  of D irec to rs  
m ay  a t  an y  tim e rem ove an y  such R esid en t 
V ice-P resid en t, R esid en t A s s is ta n t S ecre -
ta ry , A tto rn e y -in -F a c t o r A g en t an d  revoke 
the  pow er an d  a u th o r ity  g iven  him .

2 q  Section  3 : R esid en t A s s is ta n t S ecre -
ta r ie s  m ay, sub jec t to  th e  p ro v is io n s and  
lim its  nam ed  in  th e ir  c ertifica te  of a u th o r-
ity , affix the  seal o f th e  C om pany  to  and  
a t te s t  on b eh a lf  of the  C om pany an y  an d  
all bonds an d  u n d e rta k in g s  and  o th e r w r i t-
ings o b lig a to ry  in  the  n a tu re  o f a  bond, 
an d  m ay  b ind  th e  C om pany  th e re b y  as fu lly  
an d  to  the  sam e ex ten t a s  th e  S e c re ta ry  o r 
an y  o th e r Officer could b ind  i t ;  such bonds 

30 an d  u n d e rtak in g s , how ever, to be signed  
an d  executed  in  e v ery  in stan ce  by a  du ly  
a p p o in ted  R esid en t V ice-P residen t.

I x  W i t n e s s  W h e r e o f , T H E  A E T N A  
A C C ID E N T  A N D  L IA B IL IT Y  C O M PA N Y  
h as  caused  th ese  p re se n ts  to  be signed  by  its  
S e c re ta ry , and  its  c o rp o ra te  seal to  be h e re to  
affixed, th is  4 th  d ay  of F e b ru a ry , A. D. 1916.

T H E  A E T N A  A C C ID E N T  A N D  L IA B IL IT Y  
C O M PA N Y ,
( S e a l ) B y D. N. G A G E,

S e cre ta ry .
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S t a t e  o f  C o n n e c t i c u t ,!
7 P$S*

C o u n t y  o f  H a r t f o r d , /

On th is  4 th  d ay  of F e b ru a ry , A. D., 1916, be-
fo re  m e p e rso n a lly  cam e D. N. G age, to  me 
know n, who, be ing  by  me du ly  sw orn, d id  de-
pose and  sa y : th a t  he res id es  in  th e  C ity  of ^ 
H a r tfo rd , S ta te  of C onnecticu t; th a t  he is th e  
S e c re ta ry  of T he A e tn a  A cciden t an d  L ia b ility  
C om pany, th e  co rp o ra tio n  described  in  and  
w hich executed  th e  above in s tru m e n t;  th a t  he 
know s the  seal of sa id  co rp o ra tio n  ; th a t  the  
seal affixed to the  sa id  in s tru m e n t is such co r-
p o ra te  se a l; th a t  i t  w as so affixed by  o rd e r  of 
the  B o a rd  of D irec to rs  of sa id  co rp o ra tio n  and  
th a t  he signed  h is  nam e th e re to  by  like o rd er.

JA M E S  F . M cE V IT T , ( S e a l ) oQ 
N o ta ry  P ublic.

M y Com m ission E x p ire s  J a n . 31,’ 1918.

S t a t e  o f  C o n n e c t i c u t ,
C o u n t y  o f  H a r t f o r d ,

On th is  8 th  d ay  o f  F e b ru a ry , 1916, b e fo re  m e 
p e rso n a lly  cam e A. R . Sexton , to  m e know n, 
who, be ing  by  me du ly  sw orn, d id  depose and  
sa y : T h a t he res id es  in  the  C ity  of H a r tf o r d ;  ^
th a t  he is R esid en t V ice-P re s id en t of T H E  
A E T N A  A C C ID E N T  A N D  L IA B IL IT Y  COM-
PA N Y , the  co rp o ra tio n  described  in , an d  w hich 
executed  the  w ith in  in s tru m e n t ; th a t  he know s 
th e  seal of sa id  c o rp o ra tio n ; th a t  the  seal a f -
fixed to  sa id  in s tru m e n t is such c o rp o ra te  
se a l; th a t  i t  w as so affixed by  o rd e r  of the  
B o a rd  of D irec to rs  of sa id  C om pany ; th a t  he 
signed  h is nam e th e re to  by  like o rd e r ;  th a t  he 
is acq u a in ted  w ith  G. V. D y e r; th a t  he know s 40
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him  to he the  R esiden t A ssis tan t S ec re ta ry  of 
sa id  C om pany; th a t the signa tu re  of said  G. V. 
D yer, subscribed to sa id  in strum en t, is in  the  
genuine h andw riting  of said G. V. D yer, and  
w as there to  subscribed by like o rd er of sa id  
B oard  of D irec to rs, and  in  the  presence of 

10 him, the sa id  A. R. Sexton.

JA M E S  F . M cE V IT T , ( S e a l ) 
N o ta ry  Public.

My Com m ission E x p ires  Ja n . 31, 1918.

A t a reg u la r, m eeting  of the  B oard  of D irec-
to rs  of T H E  A E T N A  A C C ID E N T  A N D  L IA -
B IL IT Y  COM PANY, duly  called and  held on 
the  28th day  of Decem ber, A. D. 1911, the fol- 

2 0  low ing B y-Law  adopted.
A r t i c l e  8 . R esiden t Officers, A tto rneys- 

in -F ac t and  A gents.
Section 1 : The P resid en t, any  Vice-

P re s id en t o r the S ec re ta ry  m ay from  tim e 
to tim e appo in t R esiden t V ice-P residen ts, 
R esiden t A ss is tan t S ecre taries , A tto rneys- 
in -F ac t and A gents to  rep re sen t and  act fo r 
and  on behalf of the  Com pany, and  e ither 
the  P re s id en t any  V ice-P residen t, the  Sec- 

30 re ta ry  o r the  B oard  of D irec to rs m ay  a t 
any  tim e rem ove any  such R esiden t Vice- 
P resid en t, R esiden t A ss is tan t S ecre tary , 
A tto rney -in -F ac t or A gent, and  revoke the 
pow er and a u th o rity  given him.

Section 2: R esiden t V ice-P residen ts
m ay, subject to  the prov isions and lim its 
nam ed in  th e ir  certificate of au tho rity , sign 
and  execute on behalf of the Com pany any 
an d  all bonds and  undertak ings and  o ther 
w ritings ob liga to ry  in  the n a tu re  of a bond,40
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and  m ay b ind  the Com pany thereby  as fu lly  
and to the sam e ex ten t as the  P re s id en t or 
any  o ther officer could b ind i t  ; Such bonds 
and  undertak ings, however, to be a tte s te d  
in every  instance by a duly appo in ted  A s-
s is tan t S ecre tary .

Section 3 : R esiden t A ssis tan t Secre- 10
ta rie s  m ay, subject to the provisions, and  
lim its nam ed in  th e ir  certificate of a u th o r-
ity , affix the  seal o f the  Com pany to and 
a tte s t on behalf of the  Com pany and all 
bonds and  undertak ings and o ther w ritings 
ob ligatory  in  the n a tu re  of a  bond ,and 
m ay  b ind  the  Com pany thereby  as fu lly  
and  to  the  sam e ex ten t as the  S ec re ta ry  or 
any  o ther officer could bind i t ;  such bonds 
and  undertak ings, how ever, to be signed 20  
and  executed in  every  instance by a duly 
appo in ted  R esiden t V ice-President.

Section 4 : A tto rneys-in -F ac t, m ay, sub-
jec t to the  provisions and lim its nam ed in 
th e ir  certificate of au tho rity , execute and 
deliver and  a ttach  the seal of the  Com pany 
to any  and  all bonds and  undertak ings and 
o ther w ritin g s ob liga to ry  in  the n a tu re  of a 
bond on behalf of the Com pany, and  any 
such in s tru m en t executed by  any  such A t- 30 
to rney -in -F act when a tte s te d  by any  o ther 
A tto rney -in -F act shall be as b ind ing  upon 
the C opipany as if  signed, sealed, and  a t-
tes ted  by any  Officer of the  Com pany.

40
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S t a t e  o f  C o n n e c t i c u t ,]' V •
C o u n t y  o f  H a r t f o r d , J

I , D. N. G age, of T H E  A E T N A  A C C ID E N T  
A N D  L IA B IL IT Y  C O M PA N Y , have  com pared  
th e  fo reg o in g  B y-L aw  w ith  th e  o rig in a l th e reo f, 
as reco rd ed  in  th e  M inute B ook of sa id  Com- 
pany , an d  do h e reb y  c e r tify  th a t  th e  sam e is a  
t ru e  an d  c o rre c t t r a n s c r ip t  th e re fro m , an d  of 
th e  whole of sa id  O rig in a l By-Law .

G iven u n d e r m y h a n d  an d  the  seal of the  
C om pany, a t  H a r tfo rd , C onnecticu t, th is  8 th  d ay  
o f F e b ru a ry , 1916.

( S e a l ) D. N. G A G E,
S e cre ta ry .

2 «
(E n d o rsed )

“ A ccep ted  an d  ap p ro v ed  F e b ru a ry  11, 1916.

S A M U E L  K A L IS C H ,
J .  S . C .”

“ F ile d  Feb . 14, 1916.

W M . C. G E B H A R D T ,
C lerk .”

30

40
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N E W  J E R S E Y  S U P R E M E  C O U R T, 

E S S E X  CO U N TY .

Ch a r l e s  C. P i l g r i m , Receiver  
of the R u s s e l l -Ro b i n s o n  Co .,

P la in tiff .

vs.

A e t n a  L i f e  I n s u r a n c e  Com -
p a n y , a corporation,

D efendan t.

A c tio n  at 
L aw .

P e titio n  fo r  
R em ova l.

10

To the H onorab le  S u p re m e  C ourt o f the S ta te  
o f N ew  J e r s e y :

>20
Y onr p e titio n e r, A E T N A  L I F E  IN S U R A N C E  

CO M PA N Y , a  co rp o ra tio n , re sp ec tfu lly  show s to 
th is  H on o rab le  C o u rt th a t  the  m a tte r  and  
am ount in  d isp u te  in  the  above e n title d  su it ex-
ceeds the  sum  of va lue  o f  $3,000.00, exclusive of 
in te re s t an d  c o s ts ; th a t  th e  co n tro v e rsy  in  sa id  
su it is, an d  a t  the  tim e of the  com m encem ent of 
sa id  su it w as, betw een c itizens o f d iffe ren t s ta te s , 
th a t  y o u r p e titio n e r, th e  d e fen d an t in  above en-
titled  su it, w as a t  the  tim e of the  com m encem ent 30 
of sa id  su it  and  s till is a  re s id en t of an d  a  citizen  
of the  S ta te  o f C onnecticut, h av in g  been o rg an -
ized an d  in co rp o ra te d  u n d e r the  law s of th a t  
S ta te , an d  a  n o n -res id en t o f th e  S ta te  o f New 
J e r s e y ;  th a t  the  p la in tiff , C harles C. P ilg rim , 
R eceiver of th e  R ussell-R ob inson  Co., w as th en  
and still is  a  re s id e n t an d  citizen  o f  the  c ity  of 
N ew ark  in  th e  C oun ty  o f E sse x  an d  th e  S ta te  of 
New J e r s e y ;  an d  th a t  sa id  R ussell-R ob inson  Co.

40
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w as a  co rp o ra tio n  o rg an ized  an d  in co rp o ra te d  
u n d e r th e  law s of the  S ta te  of N ew  Je rse y .

Y o u r p e titio n e r  fu r th e r  show s th a t  the  tim e 
w ith in  w hich i t  is re q u ire d  to  an sw er th e  com -
p la in t in  above su it h a s  n o t y e t e x p ire d ; th a t  i t  
h a s  no t tiled an  answ er to  sa id  co m p la in t; an d  

1 0  th a t  no specia l b a il w as o r is req u ire d  in  th is  
su it.

Y our p e titio n e r  o ffers h e rew ith  a  good an d  
sufficient su re ty  fo r  i ts  en te rin g  in  th e  D is tr ic t 

. C o u rt of the  U n ited  S ta te s  fo r  the  D is tr ic t of 
N ew  J e r s e y  w ith in  th ir ty  days fro m  th e  d a te  of 
filing th is  p e titio n  a  certified  copy of the  reco rd  
in  th is  su it, an d  fo r  p a y in g  a ll costs th a t  m ay  be 
a w ard e d  by  sa id  D is tr ic t C o u rt i f  said. C o u rt 
sha ll ho ld  th a t  th is  su it w as w ro n g fu lly  o r im - 

o q  p ro p e r ly  rem oved  th e re to , sa id  su re ty  b e ing  by  
bond  in  th e  p en a l sum  o f  $500.00, cond itioned  as 
re q u ire d  b y  a n  ac t of C ongress in  such case m ade 
a n d  p rov ided .

Y o u r p e titio n e r  p ra y s  th is  H on o rab le  C o u rt to  
p roceed  no fu r th e r  h e re in  except to  m ake th e  
o rd e r  of rem oval re q u ire d  by  law  an d  to  accep t 
th e  sa id  su re ty  an d  bond  an d  cause th e  reco rd  
h e re in  to  be rem oved  in to  sa id  D is tr ic t C o u rt of 
th e  U n ited  S ta te s  fo r  th e  D is tr ic t of New J e r -  

30 sey, p u rsu a n t to  th e  ac t of C ongress in  such 
case  m ade and  p rov ided .

A n d  y o u r p e titio n e r  w ill ever p ra y , etc.

A E T N A  L I F E  IN S U R A N C E  CO M PA N Y ,

J .  S. R O W E ,
V ice P resid en t.

P e titio n er .
( S e a l )

Co l l i n s  & Co r b i n ,
A tto r n e y s  o f P e titio n er .40
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S t at e  o f  Co n n e c t i c u t ,
Co u n t y  o f  H artford ,

J .  S. Rowe, o f fu ll age, be ing  du ly  sw orn  ac-
cord ing  to  law  on h is  o a th  sa y s : T h a t he is
Vice P re s id e n t o f A E T N A  L I F E  IN S U R A N C E  
CO M PA N Y , a  co rp o ra tio n  of th e  S ta te  of Con-
necticu t, th e  d e fen d an t in  th e  w ith in  en titled  
cause, an d  th e  p e titio n e r  nam ed  in  the  fo reg o in g  
p e titio n ; th a t  sa id  A e tn a  L ife  In su ra n c e  Com -
pany, a t  th e  tim e of th e  com m encem ent of th e  
w ith in  m en tioned  su it, w as  an d  s till is  a re s i-
den t and  citizen  of th e  S ta te  of C onnecticu t, h a v -
ing  been  o rgan ized  a n d  in c o rp o ra te d  u n d e r th e  
law s of th a t  S ta te ;  th a t  th e  fo reg o in g  p e titio n  
is tru e  to  h is  own know ledge excep t a s  to  the  
m a tte rs  th e re in  s ta te d  to  be a lleged  upon  in fo rm -
a tion  an d  belief, an d  a s  to  those  m a tte rs  he be- 20 
lieves th em  to  be tru e .

J .  S. R O W E .

S ubscribed  an d  sw orn  to  a t  H a r t -
fo rd , Conn., th is  4 d ay  of F e b ru -
a ry , 1916, b e fo re  m e, th e  sub-
sc riber, a  N o ta ry  P ub lic  in  an d  
fo r  sa id  coun ty  an d  s ta te , du ly  
sw orn, a s  w itn ess  m y  h a n d  an d  
official seal.

L e o n a rd  J .  Co l l i n s ,
(S e a l ) N o ta ry  P ublic.

40
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S tate  o f  Co n n e c t i c u t .']
>ss *H ar t fo rd  Co u n t y , J

I , G eorge A. C onant, C lerk  o f th e  C om ity  of 
H a r tfo rd , an d  of the  S u p e rio r  C o u rt of sa id  
S ta te  w ith in  an d  fo r  sa id  C ounty , w hich is a  
C o u rt of R ecord , an d  k eep er o f the  seal th e reo f.

Do H e r e b y  Ce r t i f y  th a t  L eon-
a rd  J .  C ollins w hose nam e is sub-
scribed  to  the  certifica te  o f  p ro o f of ac-
know ledgm ent on th e  annexed  in s tru -  

(S e a l ) m en t w as a t  the  tim e of ta k in g  such, ac-
know ledgm ent o r  p ro o f du ly  au th o rized  
to  tak e  the  sam e an d  w as a  N o ta ry  
P ub lic  w ith in  an d  fo r  sa id  S ta te , dw ell-
ing  in  sa id  C ounty , du ly  ap po in ted , com- 

(S e a l ) m issioned  an d  sw orn, an d  au th o rized  by  
20 th e  law s of th is  S ta te  to  a d m in is te r

o a th s  fo r  g en e ra l p u rp o ses  an d  to  tak e  
th e  acknow ledgm ent o r p ro o f o f  deeds 
to  be reco rd ed  in  th is  S ta te ;  th a t  I  am  
w ell acq u a in ted  w ith  h is h a n d w ritin g  
an d  v e rily  believe th a t  th e  s ig n a tu re  to 
th e  sa id  acknow ledgm ent o r p ro o f is 
genuine.

I n  Te s t i m o n y  W h e r e o f , I  hav e  
h e reu n to  se t m y  h an d  an d  th e  Seal 
of sa id  S u p e rio r  C o u rt a t  H a r tfo rd , in  
sa id  C ounty, th is  4 th  d ay  o f F e b ru a ry , 
A. D. 1916.

G E O R G E  A. CO N A N T,
Clerk.

40
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(E n d o rsed )

“ A ccepted  F e b ru a ry  11, 1916.

S A M U E L  K A L IS C H ,
J .  S . C.

F iled  F eb . 14, 1916.
10

W M . C. G E B H A R D T ,
C lerk.

N E W  J E R S E Y  S U P R E M E  C O U R T.

Ch a r l e s  C. P i l g r i m , R eceiver 
of th e  R u s s e l l -Ro b i n s o n  Co ., i

P la in tiff , f

vs .

A c tio n -a t-  2 0  
L aw .

A e t n a  L i f e  I n s u r a n c e  Com - 1 
p a n y , a co rp o ra tio n , 1 

D efendan t.

O rder fo r  
R em ova l.

On due notice  to  a tto rn e y s  fo r  p la in tiff  in
above cause, I t  I s  on th is  E lev en th  d a v  o f Feb-

• J 30ru a ry , 1916, on m otion  of C ollins & C orbin , a t -
to rn ey s  fo r  d e fe n d an t th e re in , Order ed , th a t  
the  p e titio n  of sa id  d e fen d an t fo r  the  rem oval of 
sa id  cause to  th e  D is tr ic t C o u rt of th e  U n ited  
S ta te s  fo r  th e  D is tr ic t of New  J e r s e y  be an d  the  
sam e he reb y  is  accepted, an d  th a t  th e  bond  p re -
sen ted  w ith  sa id  p e titio n  be an d  i t  h e reb y  is  ac-

40
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cepted and  approved , and  th a t said  pe tition  and 
bond be filed, and  th a t th is  C ourt proceed no 
fu r th e r  in  sa id  suit.

L e t the  foregoing  Or d e r  he entered .

SA M U E L  K A L IS C H ,
J . S . C.

10
E n te red  F e b ru a ry  11th, 1916.

On m otion of

Co l l in s  & Co r b in ,
A tto rn e y s  o f D efendant.

(E ndo rsed )

“ F iled  Feb. 14, 1916.

W m . C. Ge b h a r d t ,
20 C le r k .”

I, W il l i a m  R i k e r , J r ., C lerk of the  S u-
prem e C ourt of the  S ta te  of New Je rse y , do cer-
t ify  th a t  the  fo rego ing  is  a tru e  copy of the  en-
tire  proceedings in  the  above s ta ted  cause as the 
sam e rem ain  on file in  m y office.

In  testim ony  w hereof I  have set m y 
(S e a l ) hand  and  the  seal of sa id  C ounty 

gQ a t  T ren ton , th is  fo u rteen th  day
of F e b ru a ry , A. D. n ineteen  hun-
d red  and  sixteen.

W M. C. G E B H A R D T ,
Clerk.

10
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U n i t e d  S tates  o f  A mer ica , "1 
D istr ict  o f  N e w  J e r s e y . J

I , Ge o r g e  T. Cr a n m e r , C lerk of the  D is tric t 
C ourt o f  the  U n ited  S ta tes, fo r  the  D is tric t of 
New Je rse y , in  th e  T h ird  C ircuit, do hereby  cer-
tify  the  foregoing  to  be a tru e  copy of the 
o rig inal Copy of P roceed ings on file, and  now 
rem ain ing  am ong the  records o f sa id  C ourt, in  
m y office.

I n  Te s t i m o n y  W h e r e o f , I  have 
subscribed  m y nam e and  affixed 

(S e a l ) the  Seal of the  sa id  C ourt, a t 
T ren ton , in  said  D istric t, th is  
tw enty-second day  of Septem ber, 
n ineteen  hundred  and  sixteen.

G EO R G E T. C R A N M ER , 2Q 
Clerk D istric t C ourt, U. S .

B y R o be r t  S. Ch e y r ie r ,
D eputy.

30

40
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Exhibit D. 2.
Judgment record in case of Rose Zamel- 

sky, Admx., etc. v. Russell-Robinson Com-
pany, impleaded, etc.

i o  N E W  J E R S E Y  S U P R E M E  C O U R T.

R o s e  Za m e l s k y , A dm rx., etc., of 
L ou is Z am elsky, deceased,

vs.

R u s s e l l -Ro b i n s o n  Co m pa n y , 
Im p leaded , &c.

In  T o r t.

On Posteci & 
R . to S . C. 
K a lisch  & 
K alisch , ' 
A tto rn e y s .

2® A s y e t o f th e  tw e lfth  d ay  of A p ril, A. D. 
n in e teen  h u n d red  an d  tw elve.

W i t n e s s , W IL L IA M  S. G U M M E R E , E sq u ire , 
C h ief Ju s tic e .

W i l l i a m  R i k e r , J r . ,
C lerk.

E s s e x  Co u n t y , s s .

R ussell-R ob inson  C om pany, a c o rp o ra tio n , and  
W m . L. B lan ch ard  C om pany, a c o rp o ra tio n , th e  
d e fe n d an ts  in  th is  su it, w ere  sum m oned to  a n -
sw er un to  R ose Zam elsky, a d m in is tra tr ix  of all 
and  s in g u la r  o f the  goods an d  ch a tte ls , r ig h ts  
an d  c re d its  w hich w ere  of L ou is Z am elsky, de -
ceased, in  an  ac tion  o f to r t  an d  th e reu p o n  the  
sa id  p la in tiff  b y  K alisch  & K alisch , h e r  a t to r -
neys, com plains :

F o r  th a t  w h ereas the  sa id  d e fen d an ts  h e re to -
fo re , to  w it, on the  fifth  d ay  o f A p ril, n ineteen  

40 h u n d re d  an d  ten , a t  N ew ark , in  the  C oun ty  o f
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E ssex , w ere  in  possession  of the  p rem ises  N um -
b e rs  230-232 M ark e t s tre e t in  the  C ity  of N ew ark  
in  the  C oun ty  of E sse x  a fo re sa id ; th a t  th e  sa id  
d e fe n d an ts  w ere  engaged  in  th e  w ork  of. rem odel-
ing  an d  re p a ir in g  the  a fo re sa id  p rem ises, w hich 
sa id  p rem ises  h ad  been dam aged  by  fire.

A n d  the  p la in tiff  a v e rs  th a t  the  sa id  d efen d -
a n ts  en te red  in to  a c o n tra c t w ith  the  sa id  L ou is 
Z am elsky, deceased, w here in  an d  w hereby  the  
sa id  d efen d an ts  u n d erto o k  to  sell to  the  sa id  
L ou is Z am elsky, deceased, the  iro n , beam s, p ipes, 
an d  sc rap -iro n  th en  and  th e re  on the  p rem ises  
230-232 M ark e t s tre e t, in  the  C ity  o f N ew ark  
and  C oun ty  of E sse x  a fo re sa id , an d  th a t  by  the  
te rm s  of sa id  ag reem en t of sale, th en  an d  th e re  
en te red  in to  betw een the  sa id  d e fen d an ts  a n d  the  
sa id  L ou is Z am elsky, deceased , it  w as u n d e r-
tak en  and  a g reed  th a t  the  sa id  L ou is Zam elsky, 
deceased, w as to  e n te r  upon  sa id  p rem ises  and  
rem ove sa id  iron , beam s, p ip es an d  sc rap -iro n  
of w h a tev e r k ind, fro m  the  p rem ises  a fo re sa id , 
an d  to  em ploy such agen ts, se rv a n ts  an d  la b o r-
e rs  as the  sa id  L ou is Z am elsky, deceased, should  
deem  req u is ite  and  n ecessa ry  fo r  th e  p u rp o se  of 
a id in g  him  in  th e  rem oval of sa id  iron , beam s, 
p ip es an d  sc rap -iro n  fro m  the  p rem ises  a fo re -
sa id  ; th a t  on the  d ay  an d  y e a r  a fo re sa id , the  
sa id  L ou is Z am elsky, deceased, acco rd ing  to  the  
ag reem en t above m entioned , d id  law fu lly  e n te r  
upon  the  p rem ises a fo re sa id , fo r  the  p u rp o se  of 
rem oving  the  said  iron , beam s, p ipes an d  scrap- 
iro n  sold by  the  sa id  d e fen d an ts  to  the  sa id  
L ou is Z am elsky, deceased, as a fo resa id .

A nd  the  p la in tiff  a v e rs  th a t  d u rin g  th e  r e -
m odeling  of sa id  bu ild ing  on th e  sa id  p rem ises  
a fo re sa id , the  sa id  d e fen d an ts  b y  i ts  se rv an ts , 
a g en ts  an d  lab o re rs , w ere  engaged  in  ta k in g

10

20

30

40
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dow n th e  in te r io r  b rick  p a r t i t io n  w all o r d iv is-
ion  w all, a n d  w ere  so engaged  w hile th e  sa id  
L ou is Z am elsky, deceased, w as in  th e  act o f r e -
m oving  sa id  iron , beam s, p ipes an d  sc rap -iro n  
fro m  the  ce lla r o r basem en t of sa id  b u ild in g ; 
w hereupon  i t  becam e a n d  w as the  d u ty  of th e  

10 sa id  d e fen d an ts  to  use  due an d  p ro p e r  c a re  in  
the  rem oval of th e  w alls so as to  avo id  in ju r in g  
p e rso n s  r ig h tfu lly  an d  law fu lly  upon  th e  sa id  
p rem ises, an d  to  use  due an d  p ro p e r  care  to  
m a in ta in  the  sa id  p rem ises  in  a  rea so n ab ly  safe  
condition.

Y e t the  sa id  d e fen d an ts  no t re g a rd in g  i ts  d u ty  
in  th a t  behalf, d id  n o t u se  due an d  p ro p e r  ca re  
in  th e  rem oval of the  w alls so as to  avo id  in -
ju r in g  p e rso n s  r ig h tfu lly  an d  law fu lly  upon  th e  

0 q  sa id  p rem ises, an d  d id  n o t u se  due an d  p ro p e r  
care  to  m a in ta in  th e  sa id  p rem ises  in  a  re a so n -
ab ly  sa fe  condition , b u t w holly  fa iled  an d  n eg -
lec ted  so to  do.

A nd  th e  p la in tiff  fu r th e r  a v e rs  th a t  on the  
fifth  d ay  of A p ril, n in e teen  h u n d red  an d  ten , 
w hile th e  sa id  L ou is Z am elsky, deceased, w as 
law fu lly  engaged  in  rem ov ing  the  sa id  iro n , 
beam s, p ipes an d  sc rap -iro n  fro m  the  ce lla r o r 
basem en t of the  sa id  b u ild ing  a fo re sa id , th e  sa id  

30 d e fe n d an ts  by  i ts  se rv a n ts  carelessly , n eg lig en tly  
an d  im p ro p e rly  and  w ith o u t an y  w a rn in g  to  the  
sa id  L ou is Z am elsky, deceased, d id  pu ll dow n a 
c e r ta in  b rick  p a r t i t io n  w all on the  sa id  p rem ises, 
w hereby  th e  sa id  w all d id  fa ll  an d  s tr ik e  w ith  
g re a t  fo rce  an d  violence the  body  o f the  sa id  
L ou is Z am elsky, deceased , who w as th en  an d  
th e re  law fu lly  engaged  in  rem ov ing  the  a fo re -
sa id  iron , beam s, p ip es  an d  sc rap -iro n , an d  by  
m eans w hereof, he, the  sa id  L ou is Z am elsky, de- 

4 q  ceased, th en  an d  th e re  received  m o rta l w ounds 
fro m  w hich he died.
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A nd  th e  p la in tiff  av e rs  th a t  h e r  sa id  action  
w as begun  w ith in  tw en ty -fo u r c a len d a r m on ths 
a f te r  th e  d ea th  of th e  sa id  L ou is Z am elsky, de-
ceased, an d  th a t  th e  sa id  L ou is Z am elsky, de-
ceased, a t  the  tim e of h is d ea th  w as m a rr ie d  
and  w as fo r ty  y e a rs  of age, an d  th a t  he le f t  h im  
su rv iv in g  h is w idow, th e  p la in tiff , an d  fo u r  chil- 10 
d ren , to  w it:  Jaco b , age fifteen  y e a rs ;  S a ra h , 
age eleven y e a rs ;  T illy , age seven y e a r s ;  and  
B en jam in , age five y e a rs ;  and  th a t  th ey  a re  h is  
n ex t of k in  an d  th a t  th ey  have  su s ta in ed  pecu-
n ia ry  loss, dam age an d  in ju ry  fro m  an d  by  
rea so n  of th e  d e a th  of th e  sa id  L ou is Zam elsky, 
deceased, w hereby  an d  by  fo rce  o f th e  s ta tu te  in  
such case m ade an d  p rov ided , an  action  h a th  ac-
c rued  to  the  sa id  p la in tiff  as a d m in is tra tr ix  of 
th e  sa id  L ou is Zam elsky,' deceased, to  dem and  of oo 
and  fro m  th e  sa id  d e fen d an ts , th e  sum  of fifteen  
th o u sa n d  d o lla rs  ($15,000) an d  th e re fo re  she 
b rin g s  h e r  su it, etc.

A nd  th e  sa id  p la in tiff  b rin g s  in to  c o u rt h e r  
le t te rs  of a d m in is tra tio n  g ra n te d  on the  e s ta te  
of the  sa id  L ou is Z am elsky, deceased, by  Is a a c  
S hoen thal, su rro g a te  of E sse x  C oun ty  a fo re sa id , 
on th e  th ir t ie th  d ay  of S ep tem ber, n in e teen  h u n -
d re d  an d  ten .

A n d  the  sa id  d e fen d an t, R ussell-R ob inson  Com- 30 
pany , by  C ollins & C orbin , i ts  a tto rn ey s , comes 
a n d  defends th e  w ro n g  an d  in ju ry  w hen, &c., and  
says th a t  i t  is  n o t g u ilty  of the  sa id  supposed  
g rievances above la id  to  i ts  charge , o r an y  o r 
e ith e r  o f them , o r an y  p a r t  th e reo f, in  m an n e r 
an d  fo rm  a s  the  sa id  p la in tiff  h a th  above th e re o f  
com plained  a g a in s t it. A n d  of th is  th e  sa id  de-
fe n d a n t p u ts  its e lf  upo n  th e  co u n try , &c.

A nd  th e  sa id  d e fen d an t, ¥ m .  L . B lan c h a rd  Co., 
by  P itn ey , H a rd in  & S k inner, i ts  a tto rn e y s , 4 0
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comes and  defends the w rong and  in ju ry  when, 
etc., and  says th a t i t  is not gu ilty  of the said  
supposed grievances above laid  to its  charge, or 
any  or e ither of them , in  m anner and  fo rm  as 
the  said p la in tiff h a th  above th ereo f com plained 
ag a in st it, and  of th is  it, the  said  defendant, pu ts  

1 0  itse lf  upon the country.

T herefo re , let a ju ry  thereupon  come before 
our Chief Ju s tice  o r some o ther ju stice  of the 
Suprem e C ourt of the  S ta te  of New Je rse y , a t 
a  C ircuit C ourt to he holden a t N ew ark, in  and  
fo r  the C ounty o f E ssex , on the first T uesday  of 
A pril, in  the y ear of our L ord , one thousand  nine 
hund red  and  th irteen , by  whom, etc., and  the  
sam e day  is given to the p a rtie s  a fo resa id  there , 
etc.

A nd now a t th is  day, to w i t : the  th ird  day  of 
Ju n e , A. D., n ineteen  hundred  and th irteen , be-
fo re  ou r said Suprem e C ourt a t  T ren ton  comes 
the said  p lain tiff, by h er a tto rn ey s a fo resa id , 
and  the  ju stice  before whom, etc., hav ing  first 
sent h ith e r his record  had  before him  in these 
w ords, to w it:

A fte rw ard s , th a t is to say, on the  20th day  
of May, 1913, a t a C ircuit C ourt held a t N ew ark 

o q  in  and  fo r the C ounty of E ssex, by his H onor 
F re d e ric  A dam s, a C ircuit C ourt judge of the 
S ta te  of New Je rse y  to whom by a p rev ious o rd e r 
m ade by the H onorab le  W illiam  S. Gum m ere, 
Chief Ju s tic e  of the S ta te  of New Je rsey , the 
w ith in  cause w as re fe rre d  to according to the 
fo rm  of the s ta tu te  in such case m ade and  p ro -
vided, comes as well the  w ith in  nam ed p la in tiff 
as the w ith in  nam ed defendants, by th e ir  re -
spective a tto rn ey s w ithin  m en tio n ed ; and  the 

40 of the  ju ry  w hereof m ention is w ithin
m ade, being sum m oned, also come, who to speak
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the tru th  of the m a tte rs  w ith in  contained, being 
chosen, tr ie d  and sw orn upon th e ir  oath  say  th a t 
the defendan ts a re  gu ilty  in  m anner and fo rm  
as the  p la in tiff h a th  com plained a g a in st them , 
and they  assess the  dam ages of the said  p la in -
tiff, on occasion thereof, over and  above h er 
costs and  charges by h e r about her su it in  th is  10  
behalf expended to the sum  of six thousand  dol-
la r— , $6000.) and  fo r  those costs and  charges 
the  sum  of

B u t because our said C ourt a re  no t yet here  
advised  w hat judgm ent to give of and upon the 
p rem ises a day  is th ere fo re  given, to  w it, the  
fifth  day  of M arch, A. D. n ineteen  hundred  and 
fourteen , to h ear the  judgm ent of the C ourt 
thereupon  a t  which day  before our sa id  C ourt 
i t  is  considered th a t the said  p la in tiff do re- 20  
cover ag a in st the said  defendant, Russell-Robin- 
son Com pany, im pleaded w ith  W m . L. B lanchard  
& Co., h e r sa id  dam ages by  the ju ry  in  fo rm  
a fo resa id  found to six thousand  do llars and also 
seventy-four do llars and  th irty -fo u r cents fo r 
he r costs and  charges a fo resa id , by the C ourt 
now here  ad judged  to  the  said  p la in tiff and  w ith  
her assent, which said  dam ages, costs and  charges 
in  the  whole am ount to six thousand  and  sev-
en ty -four dollars and  th irty -fo u r cents. 30

Ju d g m en t signed th is  fifth  day  of M arch, A.
D. n ineteen hundred  and fourteen , as of Ju n e  
3rd, A. D. n ineteen hundred  and th irteen , nunc  
pro tunc.

4C

W M. S. G U M M ER E, C. J .
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I , W i l l i a m  C. Ge b h a r d t , C lerk  of th e  S u -
p rem e  C o u rt o f th e  S ta te  of New  Je rse y , do 
c e r tify  th a t  th e  fo reg o in g  is  a  t ru e  copy of the  
ju d g m e n t e n te red  in  th e  above s ta te d  cause as 
th e  sam e rem ain s  o f  reco rd  in  m y office.

j q  I n  T e s t i m o n y  W h e r e o f , I  have  se t
( S e a l ) m y h an d  an d  th e  sea l o f sa id  C ou rt 

a t  T ren to n , th is  tw en ty -fifth  d ay  o f 
S ep tem ber, A . D. n in e teen  h u n d red  
an d  six teen.

W M . C. G E B H A R D T ,
Cleric.

20

30

40
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Findings by the Court.
(F ile d  M arch  14, 1917.)

N E W  J E R S E Y  S U P R E M E  C O U R T.

C h a r l e s  C. P i l g r i m , R eceiver V 1 0
of T he  R ussell-R ob inson  Co., I

P la in tif f , f

vs. \  A c tio n  at
I L aw .

A e t n a  I i f e  I n s u r a n c e  C o m - k
p a n y , a C o rp o ra tio n , 1

D efen d a n t.

F IN D IN G S  O F  F A C T  2 0

T his action  w as in s titu te d  on a  pub lic  l ia -
b ility  policy  o f in su ran ce  issu ed  by  the  d efen d -
a n t com pany, d a te d  N ovem ber 18, 1909, cover-
in g  a  p e rio d  o f  tw en ty -fo u r m on ths beg in n in g  on 
th a t  date .

B y  the  policy  th e  d e fen d an t a g re ed  to  indem -
n ify  the  p la in tiff  a g a in s t loss an d  expense r e -
su ltin g  fro m  claim s up o n  the  p la in tiff  fo r  dam -
ages on account o f  bod ily  in ju r ie s  o r d e a th  ac- go 
c iden ta lly  su ffe red  by  an y  p e rso n  n o t em ployed 
by  th e  p la in tiff  b y  rea so n  of th e  b usiness de-
scribed  an d  conducted  a t  th e  loca tions nam ed  in  
the  w a rra n tie s  th e re in  sta ted .

T he p la in tiff  com pany conducted  an d  c a rr ie d  
on th e  business of a  g en e ra l c o n tra c to r  and  
bu ilder.

40
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10

30

The p la in tif f ’s business w as in said policy de-
scribed as follows, under the head ing :

C L A S S IF IE D  D E S C R IP T IO N  O F T H E  
B U S IN E S S .

A ll opera tions incidental to the  follow ing 
business, in and du rin g  the continuance 
thereof.

C a rp en try  w ork in connection w ith  build -
ings no t exceeding fo u r (4) sto ries in  he igh t 
(no g ra in  e levato r construction).

C arp en try  w ork in  connection w ith  build -
ing  exceeding fo u r sto ries in  height (no 
g ra in  e levato r construction).

A ll opera tions perfo rm ed  fo r assu red  un -
d er contract. P rem ium  to be ad ju sted  on 
the  basis of to ta l cost of the work, including 
all labor, m ate ria l used o r delivered fo r use, 
all allowances, bonuses and  com m issions 
m ade, pa id  or due.

Two opera tions w ere excepted from  the policy 
and not included w ithin  the w a rran tie s  and 
cam e under the  head ing  of S P E C IA L  O P E R A -
T IO N S, read ing  as follow s:

D em olition o r w recking of any  s truc tu re .
O peration  of locom otives and  cars by re a -

son of locomotives.

O pposite these two la s t opera tions in the  col-
um n en titled  “ E stim a ted  A verage N um ber of 
E m ployees”  the w ord  “ N one”  w as w ritten  in 
both  instances.

O pposite all of the o th er opera tions as s ta ted  
in  the w a rran tie s  w as given the  estim ated  av er-
age num ber of em ployees, the estim ated  com pen-
sation , the  p rem ium  ra te  and  estim ated  prem ium .

■

\
■

a

40
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T his case hav ing  been tr ie d  befo re  the  C ourt 
w ithout a ju ry  by  agreem ent .of counsel, X find 
the follow ing fac ts :

1. T h a t the  policy of insu rance  as here to fo re  
herein  set out w as issued  by  the  defendan t to 
the R ussell-R obinson Co., on N ovem ber 18, 1909.

2. T h a t the said  R ussell-R obinson Co. on 10  
A pril 1, 1910, en tered  in to  an agreem ent w ith
the R eal S ecurities Investm en t Com pany, a cor-
poration , w hereby the said  Russell-R obinson 
Com pany w as to rem odel an d  re p a ir  the prem ises 
known and  designated  as No. 232 M arket s tree t 
in  the  C ity  o f N ew ark, New Je rsey .

3. T h a t the said  Russell-R obinson Co. on the  
sam e day  en tered  in to  a sim ilar con tract w ith  
F rederick  Gr. A gens of said  C ity of N ew ark, 
w hereby the  said  com pany agreed  to rem odel 20  
and  re p a ir  the prem ises known and designated
as 230 M arket stree t, N ew ark, N. J .

4. T h a t on A p ril 2, 1910, the said  Russell-
Robinson Co. en te red  in to  a con trac t w ith  "Will-
iam  L. B lanchard  Co., w hereby the said  B lan -
chard  Co. w as to pe rfo rm  and do all the  m ason 
w ork and p las te rin g  fo r the re s to ra tio n  of said  
prem ises No. 230-232 M arket s tre e t in  accord-
ance w ith  certa in  specifications. 30

5. T h a t the con tract, am ongst o ther th ings, 
provided th a t the  said XVilliam L. B lanchard  Co. 
w as to take down the center w all of said p rem -
ises.

6 . T h a t on A p ril 5, 1910, the said  W illiam  
L. B lanchard  Co. w as engaged in  doing the 
w ork under said  con tract on said cen ter w all 
covered by  said  contract.

7. T h a t the  w ork being done upon said  p rem -
ises w as not the  dem olition or w recking of any  .̂q
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s tru c tu re  w ith in  the  m ean ing  of th a t  c lause  in  
th e  policy  of in su rance .

8 . T h a t th e  sa id  w ork  be ing  done upon  sa id  
p rem ises  w as a  rebu ild ing , rem odeling  a n d  re -
p a ir in g  of sa id  s tru c tu re s  an d  w as inc iden ta l 
to  the  business described  in  th e  w a rra n tie s  in

1 0  th e  policy.
9. T h a t sa id  cen ter w all a t  th a t  tim e fe ll an d  

in  fa llin g  s tru ck  one L ou is Z am elsky, who w as 
th en  an d  th e re  upon  sa id  p rem ises.

10. T h a t th e  sa id  L ou is Z am elsky w as n o t 
em ployed by  sa id  R ussell-R ob inson  Co.

11. T h a t th e  sa id  L ou is Z am elsky by  rea so n  
o f th e  w ounds received  fro m  sa id  fa llin g  w all 
d ied  on the  sam e day.

12. T h a t the  R ussell-R ob inson  C om pany  gave 
^  no tice  o f sa id  acciden t to  the  d e fe n d an t and  p e r -

fo rm ed  a ll th e  cond itions o f  sa id  po licy  on i ts  
p a r t  to  be p erfo rm ed .

13. T h a t C harles C. P ilg rim , th e  p la in tiff  
h e re in , w as du ly  ap p o in ted  an d  qualified  as R e-
ceiver of R ussell-R ob inson  Co. by  o u r New J e r -
sey  C o u rt of C hancery  w ith  a ll pow ers g ra n te d  
to  h im  as such a  receiver, p u rsu a n t to  the  s ta t -
u te s  in  such case  m ade an d  p rov ided .

30 14. T h a t th e  a d m in is tra tr ix  of th e  e s ta te  of
sa id  L ou is Z am elsky, a f te r  a c tu a l t r ia l  of th e  
issue , recovered  a  ju d g m en t a g a in s t sa id  R ussell- 
R obinson  C om pany in  the  New J e r s e y  S up rem e 
C o u rt fo r  six  th o u san d  d o lla rs  ($6,000).

15. T h a t the  sa id  C harles C. P ilg r im  as re -
ceiver p a id  to  th e  a d m in is tra tr ix  of the  e s ta te  of 
L ou is Z am elsky th e  sum  of six  th o u san d  eigh t 
h u n d red  and  fo rty -sev en  d o lla rs  and  tw en ty -six  
cen ts ($6,847.26) on M arch  30, 1915.

40
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16. T he d e fe n d an t h a s  no t indem nified  the  
p la in tiff  o r the  R ussell-R ob inson  Co. fo r  the  sa id  
loss su sta ined .

R U L IN G S  O F  T H E  C O U R T.

1. T he ob jec tion  of th e  d e fe n d an t th a t  th is  
C ou rt is  w ith o u t ju risd ic tio n  is overru led .

2. T he clause of th e  policy  p ro v id in g  “ A ll 
o p e ra tio n s  p e rfo rm ed  fo r  the  a ssu re d  u n d e r con-
t r a c t ’’ m eans all w ork  done o r p e rfo rm e d  by  
an y  one fo r  the  a ssu red , w hich w ork  w as cov-
ered  by  a  co n tra c t en te red  in to  betw een th e  a s -
su red  an d  th e  p a r ty  doing  th e  w ork.

T he w ork  b e ing  done by  W illiam  L. B lan c h a rd  
Co. a t  the  tim e of the  h a p p en in g  o f the  acciden t 
cam e w ith in  an d  w as covered  by  th is  c lause  of 
the  policy.

3. T he exh ib its w ere  received  sub jec t to  be 
stricken  ou t if  n o t p ro p e r ly  p roven , o r im m a-
te r ia l  to  th e  issue. E x h ib it P . 6 is  s trick en  ou t 
as no t be ing  sufficiently p roven .

N E L S O N  Y. D U N G A N , 
C ircu it C ourt Ju d g e .

10

20

30

40
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Postea and Findings of the Court.
F ile d  M arch  14, 1917.

T h is case w as tr ie d  b efo re  Ju d g e  N elson Y. 
D ungan  to  w hom  it  h a d  been duly  re fe r re d  fo r  
t r ia l  w ith o u t a  ju ry  a t  the  E sse x  C ircu it J a n -
u a ry  12th, 1917.

A f te r  h e a rin g  th e  evidence an d  th e  counsel 
fo r  the  p la in tiff  an d  fo r  the  d e fe n d an t the  
C o u rt finds:

1. T he s ta te m e n ts  in  p a ra g ra p h s  1 an d  2 of 
th e  com plain t a re  su p p o rte d  by  the  p roo f.

T he s ta tem en ts  in  p a ra g ra p h s  3 a n d  4 a re  
t ru e  as supp lem en ted  b y  the  po licy  o ffered  in  
evidence.

T he s ta tem en ts  in  p a ra g ra p h  5 a re  t ru e  as 
supp lem en ted  by  p a ra g ra p h  6 of th e  d e fe n d a n t’s 
f irs t defense of the  d e fe n d a n t’s answ er.

T he s ta tem en ts  in  p a ra g ra p h  6 a re  tru e , be-
in g  ad m itted  by  the  answ er.

T he s ta tem en ts  in  p a ra g ra p h  7 a re  su p p o rted  
by  th e  p roo f.

T he s ta te m e n ts  in  p a ra g ra p h  8 a re  ad m itted  
a n d  su p p o rte d  by  the  p roo f.

T he s ta te m e n ts  in  p a ra g ra p h s  9, 10, 11 an d  
12  a re  a d m itte d  an d  su p p o rte d  by  th e  p roof.

2. T he C ourt ru led  th a t  E x h ib its  P . 3, 4 and  
7 a re  ad m itted  be ing  m a te r ia l  to  the  issue  ra is e d  
a n d  be ing  ad m itte d  by  th e  answ er of th e  de-
fen d an t.

E x h ib it P . 5 is ad m itted , be ing  m a te r ia l  to the  
issu e  ra ise d  by  th e  ob jec tions o f th e  d e fendan t.

E x h ib it P . 6  is  overru led , n o t h av in g  been 
p ro p e rly  p roven .
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3. T he C o u rt finds fo r  the  p la in tiff  an d  
a g a in s t th e  d e fe n d an t in  th e  sum  of five th o u s-
an d  d o l la r s . ($5,000) w ith  in te re s t  th e reo n  fro m  
Ju n e  3 rd , 1913, am oun ting  to  eleven h u n d re d  
an d  th irty -tw o  d o lla rs  an d  fifty  cen ts ($1,132.50), 
m ak ing  a  to ta l  of six ty-one h u n d red  and  th irty*  
two d o lla rs  an d  fifty  cen ts ($6,132.50). Id

N E L S O N  Y. D U N G A N ,
C ircu it C ourt J u d g e .

W hereupon , i t  is a d ju d g e d  th a t  the  p la in tiff  
reco v er of the  d e fen d an t th e  sum  of six  th o u s-
an d  one h u n d red  an d  th irty -tw o  d o lla rs  an d  fifty  
cents, an d  h is  costs, w hich a re  tax e d  a t  th e  sum  
o f fifty-one d o lla rs  an d  tw enty-tw o cents, m ak ing  
in  the  w hole the  sum  of six  th o u san d  one h u n d red  
an d  e ig h ty -th ree  d o lla rs  an d  seventy-tw o cents. 20 
Ju d g m e n t e n te red  M arch  14, 1917.

W M . S. G U M M E R E , C. J .

40
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Notice of Appeal.
F iled  and  S erved  M arch 28, 1917.

N E W  J E R S E Y  S U P R E M E  COURT.

•*•0 Ch a r l e s  C. P il g r im, R eceiver 
of the  Ru s s e l l -Ro binso n- Co .,

P la in tiff. A c tio n  at 
Law .

N otice o f A p -
peal.

vs.

A e t n a  Li f e  In s u r a n c e  Co m-
pa n y , a  co rp o ra tio n ,. .

D efendant.

20 To Me s s r s . Lu m , Ta mbl y n  & Co l y e r ,
A tto rn e y s  o f P la in tiff.

Ta k e  No t ic e , th a t the  defendan t appeals 
to the  New Je rse y  C ourt of E r ro rs  and A ppeals 
from  the whole of the  judgm ent e n te red  in  th is 
cause on the follow ing g ro u n d s :

1. The Suprem e C ourt had  no ju risd ic tio n  
over the above-entitled  suit, fo r the reason  th a t 
the sam e w as rem ovable to  the  U n ited  S ta te s

30 D is tric t C ourt fo r  the  D istric t of New Je rse y  
and  w as. duly  and  reg u la rly  rem oved to th a t  
C ourt.

2. The evidence a t  the tr ia l  p roved  th a t the 
paym ent by  p la in tiff of the judgm en t recovered  
by  Rose Zam elsky, ad m in is tra tr ix , etc., of 
L ouis Zam elsky, deceased, aga in st the R ussell- 
R obinson Co. w as no t fo r  loss a n d /o r  expense 
a ris in g  o r resu ltin g  from  a claim  upon said  
R ussell-R obinson Co. fo r dam ages by reason  of

40 the  business described  in  the w a rran tie s  of the
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policy of insu rance  m entioned in  the com plaint, 
ag a in st which defendan t ag reed  by said  policy 
of insu rance  to indem nify  said  Russell-Robin- 
son Co.

3. The evidence a t the  tr ia l  proved  th a t the 
claim  of Rose Zam elsky, ad m in is tra tr ix , etc., of 
Louis Zam elsky, deceased, ag a in st the  R ussell- 10 
R obinson Co., and  the  judgm ent upon th a t  
claim, w ere by  reason  of the  dem olition or 
w recking by  the  R ussell-R obinson Co. o f a 
struc tu re .

4. The evidence a t the  tr ia l  p roved th a t the
claim  of Rose Zam elsky, ad m in is tra tr ix , etc., of 
Louis Zam elsky, deceased, a g a in st the  Russell- 
R obinson Co., and  the  judgm en t upon th a t 
claim, w ere by  reason  of the  doing of certa in  
m ason w ork by  the  R ussell-R obinson Co. 20

5. U nder sa id  evidence the  finding by  the 
T ria l C ourt should have been in  fa v o r of de-
fendan t.

6 . T he findings by  the  T ria l C ourt do no t 
su p p o rt the judgm ent ag a in st defendant.

7. The T ria l C ourt erroneously  found th a t 
the w ork being  done upon the p rem ises on 
which L ouis Zam elsky w as killed w as no t the  
dem olition or w recking of any  s tru c tu re  w ith in  30  
the m eaning of the  policy of insu rance  m en-
tioned in  the com plaint.

8 . The T ria l C ourt e rroneously  found th a t 
the  w ork being done upon said  p rem ises w as a 
rebuild ing , rem odeling and  rep a ir in g  of said 
stru c tu res , and  w as inciden tal to the  business 
described in  the w a rran tie s  in  sa id  policy o f in -
surance.

9. The T ria l C ourt e rroneously  adm itted  in  
evidence a  certa in  con trac t betw een the  R us- 40
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sell-R obinson Co. an d  F re d e ric k  G. A gens a n d  
a  c e r ta in  c o n tra c t betw een  the  R ussell-R obin- 
son Co. an d  the  R eal S ecu ritie s  In v es tm e n t Co., 
each c o n tra c t d a ted  A p ril  1, 1910.

10. T he T r ia l  C o u rt e rro n eo u sly  a d m itte d  in  
evidence a  c e rta in  c o n tra c t betw een  th e  R ussell-

10 R ob inson  Co. an d  th e  W m . L. B lan c h a rd  Co., 
d a te d  A p ril  2, 1910.

11. T he T r ia l  C o u rt e rro n eo u sly  a d m itte d  in  
evidence th e  ch arg e  by  the  T r ia l  Ju d g e  to  th e  
ju r y  in  th e  su it  b y  R ose Z am elsky, a d m in is tra -
tr ix , etc., o f L ou is Z am elsky, deceased, a g a in s t 
th e  R ussell-R ob inson  Co. an d  th e  W m . L. 
B lan c h a rd  Co.

12. T he T r ia l  C o u rt e rro n eo u sly  a d m itted
tes tim o n y  by  W illiam  L. B lan ch ard , a  w itn ess

29 on b eh a lf  of p la in tiff , as  to  th e  c laim  upon  
w hich  R ose Z am elsky, a d m in is tra tr ix , etc., o f 
L ou is Z am elsky, deceased, reco v ered  a  ju d g -
m en t a g a in s t the  R ussell-R ob inson  Co.

13. T he T r ia l  C o u rt e rro n eo u sly  ad m itte d
tes tim o n y  by  F ra n k  P . R ussell, a  w itness on 
b eh a lf  of p la in tiff , a s  to the  claim  upon  w hich 
R ose Z am elsky, a d m in is tra tr ix , etc., o f L o u is  
Z am elsky, deceased, reco v ered  a  ju d g m e n t 
a g a in s t the  R ussell-R ob inson  Co.

14. T he T r ia l  C o u rt e rro n eo u sly  ad m itted
tes tim o n y  by  T om  T im b ern a ro , a  w itness on be-
h a lf  of p la in tiff , as  to  th e  claim  upon  w hich 
R ose Z am elsky, a d m in is tra tr ix , etc., o f L ou is 
Z am elsky, deceased, reco v ered  a  ju d g m e n t 
a g a in s t th e  R ussell-R ob inson  Co.

15. T he T r ia l  C o u rt fo u n d  an d  d e te rm in ed  
th e  cause in  fa v o r  o f  the  p la in tiff  an d  o rd e red  
ju d g m en t a g a in s t th e  d e fe n d an t fo r  the  sum  
o f $5,000.00 w ith  in te re s t  th e reo n  fro m  Ju n e40
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3, 1913, am o u n tin g  to  $1,132.50; w h ereas th e re  
w as no evidence to  w a r ra n t  such finding, de-
te rm in a tio n  an d  o rd e r  fo r  judgm en t.

16. Ju d g m e n t shou ld  have  been  en te red  in  
fa v o r  of d e fendan t.

C O L L IN S  & C O R B IN , 
A tto r n e y s  o f A p p e lla n t.

Clerk’s Certificate.
I , W illiam  C. G ebhard t, c lerk  o f the  S up rem e 

C o u rt o f th e  S ta te  o f New Je rse y , do c e r tify  
th a t  the  fo reg o in g  is a  t ru e  copy of th e  no tice  
of a p p ea l a n d  a lso  a  copy of th e  ju d g m en t en-
te re d  in  th e  above s ta te d  cause as th e  sam e re -
m ains on file an d  of reco rd  in  m y office.

In  tes tim o n y  w h ereo f I  have  set 
m y h an d  and  th e  seal o f sa id  C ou rt 

( l . s.) a t  T ren to n , th is  th ir t ie th  d ay  of 
M arch, A. D., n ine teen  h u n d red  an d  
seventeen.

W M . C. G E B H A R D T ,
C lerk.
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