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(Filed October 9, 1926.)
BILL OF COMPLAINT
IN CHANCERY OF NEW JERSEY

To the Honorable Edwin Robert Walker,
Chancellor of the State of New Jersey:

The Complainant, Essie T. W. Mayer, of the

Village of Ridgewood, County of Bergen and
State of New Jersey says:

1. Complainant is the wife of George C. Mayer
and her maiden name was Essie T. Watters, and
she resides with her husband at 186 Hillcrest
Road in the Village of Ridgewood, aforesaid.

2. That complainant had a sister Elizabeth
who intermarried with one Henry J. McCormick in
or about the year 1908, who died in or about the
year 1912 leaving his wife and one son named
Henry W. McCormick him surviving.

3. That the said Henry J. McCormick in and by
his last will and testament gave and bequeathed
to his widow, among other things, three hundred
and fifty shares of the preferred capital stock of
the United States Gypsum Company hereinafter
mentioned. :

4. That on or about October 14, 1914 the said
Elizabeth W. McCormick, then living in the Bor-
ough of Brooklyn, City and State of New York,
executed and delivered to complainant an assign-
ment of said three hundred and fifty shares of
said preferred stock in trust to receive the in-
come, interest and profits therefrom and use the
same for the support, maintenance and education
of Henry W. McCormick, said son of said Eliza-
beth, until he should arrive at the age of twenty-
one years, and thereafter to pay the same to the
sa'd Henry W. McCormick until he should become

30
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twenty-five years of age, and upon the said Henry
W. McCormick arriving at the age of twenty-five
years thereupon to transfer and assign said cer-
tificates or the re-investments thereof or the
monies realized therefrom to the said Henry W.
MecCormick. :

Said agreement further provided that in the
event of the death of the said Henry W. McCor-
mick before he should reach the age of twenty-
five years that the said complainant should there-
upon transfer to the said Elizabeth said certifi-
cates or the re-investments thereof with all income
then in her hands as such trustee.

Said agreement further provided that in the
event of the death of the said Elizabeth prior to
the said Henry W. McCormick reaching the age
of twenty-five years and in the event of said
Henry W. McCormick before he reaches the age
of twenty-five years, the complainant should, up-
on the death of the said Henry W. McCormick,

transfer said certificates to the executor or admini-

strator of the said Elizabeth to be distributed ac-
cording to her last will and testament or the
statutes in such case made and provided.

And said agreement further provided that sub-
ject to the direction of the said Elizabeth, during
her life, the complainant was authorized to sell
the said securities and re-invest the sums received
therefrom in good bonds and mortgages, or in
public securities, subject to the direction and ap-
proval of the said Elizabeth.

Said agreement further provided that the said
Elizabeth thereby reserved the right and power to
revoke the trust thereby created.

All of which more fully appears by the said
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agreement, a copy of which is hereto annexed.

6. That upon the execution of the said agree-
ment the said Elizabeth caused the certificates for
three hundred and fifty shares of said preferred
stock to be transferred upon the books of the
sald corporation into complainant’s name as
trustee of Henry W. McCormick, and thereupon
delivered said certificates to complainant.

6. That after the delivery of said certificates
as aforesaid, and in October 1914, the said Eliza-
beth intermarried with one Garrett R. Tucker who
now resides in the Village of Ridgewood, afore-
said.

7. That after the marriage of the said Eliza-
beth to the said Garret Tucker, as aforesaid, the
said United States Gypsum Company, then a cor-
poration of the State of New Jersey, re-organized
its business and became incorporated under the
laws of the State of Illinois, and that in the dis-
tribution of the stock of the company made upon
such re-organization complainant had issued to
her by said company a new certificate for three
hundred and fifty shares of the preferred stock
of said corporation, which still stands in her
name as trustee as aforesaid.

8. That after such re-organization of said
United States Gypsum Company it at intervals
declared a number of stock dividends payable in
the common stock of said corporation and that by
virtue of her ownership of the said three hundred
and fifty shares complainant received from said
corporation and now holds one thousand six hun-
dred and ninety shares of the common stock of
said corporation of the par value of '$20 per
share and that certificates thereof were:issued to
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her in her name as trustee as aforesaid, to wit, i1
the name of Essie T. W. Mayer, Trustee of Henry
W. McCormick, in which name all the certificates
of stock aforesaid, both preferred and common,
now stand.

9. That on July 13, 1926 the said Elizabeth
departed this life leaving her survivng her hus-
band, the said Garrett R. Tucker, and three chil-
dren born of her marriage with him, and also
leaving a last will and testament of which com-
plainant has no copy and which has not yvet been
presented for probate, but in and by which
will, complainant has learned from an inspection
thereof, she constituted the said Garret R. Tucker
the sole executor thereof.

10. That from the time of the creation of the
said trust complainant kept the said certificates in
a safe deposit box in Brooklyn, to which box she
and her sister Elizabeth had exclusive access for
some years, but that afterwards access thereto

was obtained, with the permission of the com-

plainant and said Elizabeth, by said Garrett R.
Tucker; that on moving from Brooklyn to Ridge-
wood in January 1925, the contents of the said
box in Brooklyn was removed and re-deposited
in a safe deposit box in the Second National Bank
of Paterson, to which only the said Garrett R.
Tucker and said Elizabeth had access. The re-
moval of the contents of said box, including said
certificates, was made with the knowledge and
approval of complainant as complainant was then
on the point of moving with her family to Ridge-
wood and shortly afterwards did so.

11. That upon the death of the said Elizabeth
said Garrett R. Tucker removed all the said cer-
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tificates together with the original of said trust
agreement from said safe deposit box and since
that time has claimed that said certificates of stock
constituted part of the assets of the estate of said
Elizabeth and that he, said Garrett R. Tucker, is
entitled to hold the same as executor of the said
Elizabeth; that said last will and testament of
said Elizabeth operated to revoke the said trust
agreement and that he is entitled to have a trans-
fer of said shares of stock made by complainant
upon the books of the said corporation into his
name as executor of the last will and testament
of said Elizabeth and, therefore, refuses to make
delivery of the said certificates to complainant,
and claims that the said trust agreement is re-
voked and cancelled.

Complainant is without adequate remedy at
law and therefore prays:

(a) That said Garret R. Tucker and Henry W.
McCormick, who are the defendants herein, may
answer this bill of compldint, without oath, and
each statement herein.

(b) That said Garrett R. Tucker may make a
full and true discovery and disclosure of the facts
within his knowledge as to the existence of said
last will and testament of said Elizabeth and of
the contents of her said last will and testament
and as to what matters and things therein con-
tained, if any, operate as a revocation of said
trust agreement. '

(¢) That if it shall appear by such discovery,
or otherwise that the said trust, and the gifts,
grants and powers therein contained have not
been revoked, that this court shall by its decree
establish the same and shall so adjudge and de-
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clare and shall also adjudge and declare that
the said certificates of stock and said trust agree-
ment are held by said Garrett R. Tucker in trust
for this complainant and shall order and direct
said Garrett R. Tucker to deliver all said certifi-
cates of stock and said trust agreement to com-
plainant.

.William 1. Lewis,
Solicitor of Complainant.

: (Copy)
This Agreement, Made this 14th day of Oc-

tober, 1914, Between Elizabeth W. McCormick, of
the Borough of Brooklyn, City and State of New
York, party of the first part, and Essie T. Watters,
of the same place, party of the second part,

Witnesseth :

The party of the first part, for a good and
sufficient consideration, does hereby sell and as-
sign to the party of the second part three hundred
and fifty (350) shares of the preferred stock of
the United States Gypsum Company, in trust,
however to receive the income, interest and profits
the.refrom and use the same for the support,
maintenance and education of Henry W. McCor-
mick (the son of the party of the first part) until
he arrives at the age of twenty-one (21) years,
and thereafter pay the same to said Henry W.
McCormick until he becomes twenty-five (25)
years of age, and upon the said Heni’y W. Mec-
Cormick arriving at the age of twenty-five (25)
years, then to transfer and assign said securities,
or the re-investments thereof or the moneys real-
ized therefrom, to the said Henry W. McCor-
mick.

In the event of the death of said Henry W.
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McCormick before he reaches the age of twenty-
five years the said party of the second part shall
thereupon transfer to the party of the first part
said securities, or the re-investments thereof, with
21l income then in her hands as such trustee.

In the event of the death of the party of the
first part prior to said Henry W. McCormick
reaching the age of twenty-five years and in the
event of said Henry W. McCormick dying before
he reaches the age of twenty-five years, the said
party of the second part shall, upon the death
of said Henry W. McCormick, transfer said securi-
ties to the executor or administrator of the party
of the first part to be distributed according to her
last will and testament, or the statutes in such
case made and provided.

Subject to the direction of the party of the first
part during her life the party of the second part
is authorized to sell the securities hereinbefore
transferred and re-invest the sums received there-
on in good bonds and mortgages, or in public se-
curities, subject to the direction and approval of

he party of the first part.

The said party of the first part hereby reserves
the right and power to revoke the trust hereby
created.

In Witness Whereof, the parties hereto have
subscribed their names and affixed their seals the
day and year first above written.

Elizabeth W. McCormick,
Essie T. Watters.

State of New York,
City & County of New York.) [

On this 14th day of October in the year one
thousand nine hundred and fourteen, before me,




8
Bill of Complaint

the subscriber, personally came Elizabeth W. Me-
Cormick to me known and known to me to be one
of the persons mentioned and described in and
who executed the foregoing instrument, and she
personally acknowledged that she executed the
same. '
M. G. Crawford,
Notary Public, No. 632

INCAEIE Ol
State of New York, '}ss

City & County of New York.)

On this 14th day of October in the year one
thousand nine hundred and fourteen, before me,
the subscriber, personally came Essie T. Watters
to me known and known to me to be one of the
persons mentioned and described in and who exe-
cuted the foregoing instrument, and she person-
ally acknowledged that she executed the same.

M. G. Crawford,
Notary Public, No. 632
N. Y. Co.
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(Filed January 9, 1927.)
IN CHANCERY OF NEW JERSEY

Between
Essie T. W. Mayer, Trustee,
' Complainant,
i On Bill, &.
Garrett R. Tucker and Hen-
ry W. McCormick (an in-
fant);
Defendants.

ANSWER OF DEFENDANT GARRETT R.
TUCKER

The answer of defendant, Garrett R. Tucker, to
Complainant’s Bill of Complaint. .

This defendant, answering the bill of complaint,
says that:

1. Paragraph 1 is admitted.

9. Paragraph 2 is admitted.

3. Paragraph 3 is denied. Said Henry J. Mc-
Cormick bequeathed to his widow, Elizabeth, or
Elizabeth W. McCormick, only one hundred se\fen-
ty-five (175) shares of preferred StOCl.{ of United
States Gypsum Company (at that time a New
Jersey corporation, now an Illinois corporation)
congisting of certificate B-177 for fifty (50) shares
and certificate A-1786 for one hundred and twenty-
five (125) shares, of the par value of One hundred
(£100.) dollars each, against which was an off-
set of fifty (50) shares of preferred stock of the
Gypsum Company certificate B-177 transferr.ed
{o Percival S. Jones, in full payment of a claim
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in favor of said Jones against Henry J. McCor-
mick, which transfer was completed in April,
1912. He also bequeathed to her one (1) share
of common stock of United States Gypsum Com-
pany, certificate B-1256, of the par value of One
hundred ($100.) dollars. The market price at the
date of his death of the preferred stock was Seven-
ty-six dollars and seventy-five ($76.75) Cents per
share, and of the common stock, Ten dollars and
fifty ($10.50) Cents per share.:

4. As to the allegations of paragraph 4, this
defendant admits that a true copy of said trust
agreement is attached to said bill of complaint
and made a part thereof.

5. As to the allegations of paragraph 5, this
defendant has not sufficient knowledge or infor-
mation to form a belief and leaves same for com-
plainant to prove.

6. Paragraph 6 is admitted.

7. Paragraph 7 is admitted.

8. As to the allegations of paragraph 8, this’

defendant has not sufficient knowledge or infor-
mation to form a belief, but leaves same for com-
plainant to prove.

9. As to the allegations of paragraph 9, this
defendant admits that his said wife, Elizabeth
died on July 13th, 1926, leaving her surviving her
husband, this defendant, her said son, Henry W.
McCormick, her daughter, Elizabeth Watters
Tucker, her son, Garrett Rezeau Tucker, and her
son, James Louis Tucker, the latter being the
three children born of her marriage with this de-
fendant, and states that her last will and testa-
ment was duly probated in Bergen County Sur-
rogate’s Office, and Letters Testamentary is-
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sued thereon, to this defenadnt, on October 16th,
1926. This defendant further states that in and
by said last will and testament, he was not only
made the executor thereof, but also the trustee
thereunder, as will hereinafter more fully appear.

10. As to the allegations of paragraph 10, this
defendant admits that for a time after the cre-
ation of said trust said certificates were kept in a
safe deposit box in Brooklyn to which complain-
ant and said Elizabeth W. M. Tucker, and this
defendant had access, and that thereafter this de-
fendant and his said wife, in view of the fact that
they were then living in the State of New Jersey,
had the contents of the safe deposit box in Brook-
lyn placed in Second National Bank of Paters?n,
including the Gypsum Stock certificates herein-
before referred to, and that said certificates of
stock were placed in said safety deposit box in
Second National Bank of Paterson with the full
knowledge and approval of complainant, and were
there left under the sole supervision and control
of this defendant and his said wife, because they
were considered by all parties concerned as be-
longing to the said Elizabeth W. M. Tucker.

}Lkl. Paragraph 11 is admitted, and this defend-
ant says that he did the various acts therein
mentioned by reason of the power and authority
vested in him under the said last will and testa-
ment of the said Elizabeth W. M. Tucker, a true
copy of which said will is annexed to this an-
swer and made a part hereof.

12. This defendant further answering says that
said certificates of stock so held.in trust as afore-
said were removed by said Elizabeth W. M.
Tucker and this defendant to Paterson with the




12
Answer of Defendant

intention that the said Elizabeth W. M. Tucker
would revoke the said trust and execute a new one
for the benefit of all her children, but that she
hesitated in so doing on account of the heavy
Federal tax which would be incurred in the re-
transferring and dividing up of said certificates
among her husband, and all her said children,
and in lieu of so doing executed her said last will
and testament, hereinbefore referred to, on Sep-
tember 5th, 1924, in which she intended to revoke
and did in fact and in law revoke, said trust
agreement.

13.. Upon the execution of said trust agreement
and until the death of said Elizabeth W. M.
Tucker, complainant as soon as she received divi-
dend checks on said stock would endorse them im-
mediately and give them to either Elizabeth W.
M. Tucker or this defendant. Complainant never
inquired how said funds were used and always

considered that the dividends from said stock be- ,

lIonged to her said sister. After the birth of the
said children of this defendant and the said
Elizabeth W. M. Tucker, she always stated and
asserted that the said child by her former husband
and the said three children born of the wedlock
with this defendant were all her children and
that she loved them all the same and in the dis-
position of her estate intended to treat them all
the same, and in her said will revoking said trust
agreement she so states.

14. Defendant insists that in and by the said
last will and testament of said Elizabeth W. M.
Tucker, a true copy of which is hereto annexed
and made a part hereof, but is not set up para-
graph by paragraph, in order to avoid repetition
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in this answer, that said trust agreement is re-
voked and that said stock belongs to him, as
executor and trustee under said last will and
testament.

Wayne Dumont, ;
Solicitor for defendant, Garret Rezeau Tucker.

The following is a true copy of the last will
and testament of Elizabeth W. M. Tucker re-
ferred to in the foregoing answer and expressly
therein made a part thereof.

Know All Men By These Presents, That I,
Elizabeth W. M. Tucker, of the Borough of Brook-
lyn, City and State of New York, do hereby make,
publish and declare this to be my Last Will and
Testament, hereby revoking all former Wills by
me at any time heretofore made.

First: I direct that my funeral expenses and
just debts be paid by my executor as soon after
my death as may be practicable.

Second: I give, devise and bequeath to my hus-
band, Garret Reseau Tucker, One-fifth of my
estate as well real as personal as his own ab-
solutely and forever.

All the rest, residue and remainder of my
estate wheresoever situate, I give, devise and be-
queath to my Executor and Trustee hereinafter
named, In Trust Nevertheless, to invest, re-invest
and keep the same invested for the following uses
and purposes:

(a) To divide the residue of my estate into
four equal shares.

(b) To invest and re-invest and to collect and
receive the rents, issues, income and profits of one
of said equal shares and to apply the net income
derived therefrom to the support, maintenance and
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education of my daughter, Elizabeth Watters
Tucker, for and during the term of her natural
life, and at her death to pay the principal of
such share to any child or children of my said
daughter, share and share alike, and in the event
that my said daughter should die without issue
living at the date of her death, then and in such
case, to divide her said share equally between my
three sons hereinafter named, upon their attain-
ing the age of thirty years as hereinafter stated,
provided however, that if, in the judgment of my
said Executor and Trustee, it should be for the
best interest of my said daughter to have the prin-
cipal of her said share in lieu of the income there-
of, then and in such event my said Trustee is
hereby authorized, empowered and directed, at his
or her discretion, to pay the principal of said
sum to my said daughter at such time as my
said Trustee deems fit after my said daughter
shall have attained the age of thirty years.

(c) To collect and receive the rents, issues and
profits of the other of said parts or shares
and to apply the net income derived from each of
such shares to the support, maintenance and edu-
cation of each of my sons, Henry W. McCormick,
Garrett Rezeau Tucker and James Louis Tucker,
until each shall reach the age of thirty years
when the principal of the shares so held in trust
for the son reaching the age of thirty years shall
be paid over to him absolutely.

(d) In case any of my childrenlshall die be-
fore reaching the age of thirty years leaving issue
surviving, such issue shall take the principal of the
share its parent would have taken if living, share
and share alike.
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(e) In case any of my said children shall die
before reaching the age of thirty years without
leaving issue surviving, the principal of the share
set apart for the child so dying shall be paid
over to his or her surviving brothers and sister
or the issue of any deceased brother or sister
share and share alike per stirpes and not per
capita.

(f) In construing and carrying into effect
any of the provisions of this, my Last Will and
Testament, my son Henry W. McCormick is to be
considered and treated as though he were a full
brother of my other children hereinbefore men-
tioned.

(g) If, in the judgment of my said Executor
and Trustee, it is for the best interest of any of
my said sons to receive the principal of their said
shares after attaining the age of twenty-one and
before attaining the age of thirty years, then
and in such event I authorize, empower and
direct my said Executor and Trustee at his or her
discretion to pay to each of my said sons the
principal of his said share at such time as my
said Trustee deems fit after such child shall have
attained the age of twenty-one years.

Third: I hereby nominate, constitute and ap-
point my husband, Garrett Rezeau Tucker, to be
the Executor and Trustee of this my Last Will
and Testament without bond, hereby authoriz-
ing and empowering him to sell either at public
or private sale and at such times and in such
manner and upon such terms and conditions as he
may deem most advantageous for the best in-
terests of my estate, the whole or any part of my
cstate which I may die seized and possessed of or
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any interest therein and to execute and deliver
any and all conveyances, deeds or other instru-
ments that may be necessary to transfer said
property or to carry out the intention of this
provision.

In the event that my said husband, Garrett
Rezeau Tucker, shall pre-decease me or die be-
fore the termination of his duties as Executor and
Trustee under this my Will, I hereby nominate,
constitute and appoint my sister, Essie T. W.
Mayer, Executrix and Trustee under this Will
without bond with all the powers originally con-
ferred upon my said Executor.

In Witness Whereof, I have hereunto set my
hand and affixed my seal this fifth day of Sep-
tember, in the year One Thousand Nine Hundred
and Twenty-four.

Elizabeth W. M. Tucker, (Seal)

The Foregoing Instrument consisting of four
pages, was signed, sealed, published and declared
by the abovenamed Testatrix, Elizabeth W. M.
Tucker, to be her Last Will and Testament, in the
presence of us, whereupon we, at her request,
in her presence and in the presence of each other,
have hereunto affixed our names and places of
residence as witnesses thereto this fifth day of
September, 1924. The words “without bond” in
line 4, paragraph 3, page 3, and line 11, page 4,

30  having been interlined before signing.

E. B. Holmes, residing at Stroudsburg, Pa.
Siarjorie C. Hood, residing at Stroudsburg, Pa.
Alice L. Fox, residing at Stroudsburg, Pa.
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Order for Filing of Amended Answer

(Filed June 14, 1927.)
IN CHANCERY OF NEW JERSEY

Between :
Essie T. W. Mayer,
Complainant, | Bill e
and
Garrett R. Tucker, et als,
Defendants.

ORDER FOR FILING OF AMENDED
ANSWER

The Court, at the conclusion of the hearing in
this cause on the 26th day of May, Nineteen
Hundred and Twenty-seven, having heard in open
court the arguments of William I. Lewis, solicitor
for and of counsel with complainant, and of John
Drewen, of Perkins and Drewen, solicitors for and
of counsel with defendant, Garrett R. Tucker, as
to whether or not the said defendant should be
oiven leave to file an amended answer herein; and
the court having considered the argument of the
respective counsel,

It is on this 14th day of June, Nineteen Hun-
dred and Twenty-seven, Ordered that the said
defendant have leave to file amended answer in
this cause:; and it is further ordered that the
amended answer of the said defendant hereto at-
tached be and the same hereby is filed according-
ly.

Respectfully advised,

John Bentley,
| X C
E. R. Walker,
C.




10

18
Amended Answer of Defendant

(Filed June 14, 1927.)
IN CHANCERY OF NEW JERSEY

\

Between:
Essie T. W. Mayer, )
Complainant,

and
Garvett R. Tucker, et als,
Defendants.

v On Bill, ete.

AMENDED ANSWER OF DEFENDANT,
GARRETT R. TUCKER

The amended answer of defendant, Garrett R.
Tucker, to complainant’s bill of complaint.

This defendant, by way of amended answer to
the bill of complaint filed in thig cause, says:

1. He admits paragraph one.

2. He admits paragraph two.

(3
McCormick bequeathed to his widow, Elizabeth
W. McCormick, only One Hundred and Seventy-
five (175) shares of the preferred stock of the
United States Gypsum Company, consisting of
Certificate B-177 for Fifty (50) shares and Certi-
ficate A-1786 for One Hundred and Twenty-five
(125) shares, of the par value of One Hundred
($100)) dollars each, against which was an offset
by Fifty (50) shares of the preferred stock of the
United States Gypsum Company, Certificate B-177
transferred to Percival 8. Jones, in full payment
of a claim in favor of said Jones and against the
said Henry J. McCormick, which transfer was
completed in April, 1912. The said Henry J.

3. He denies paragraph three. Said Henry J.
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McCormick also bequeathed to his wife, the said
Elizabeth, one share of the common stock of the
said United States Gypsum Company, Certificate
D-1256 of the par value of One Hundred ($100)
Dollars.

4, Paragraph four is denied except as herein-
after set forth. This defendant admits that a
true copy of a paper writing purporting to be a
trust agreement and signed by the said Elizabeth
W. McCormick, and the complainant, is annexed
to the said bill of complaint.

5. Answering paragraph five, this defendant
admits that the said Elizabeth W. McCormick
caused certificates for Three Hundred and Fifty
(350) shares of the preferred stock to be trans-
ferred upon the books of the said corporation in
complainant’s name as trustee of Henry W. Mec-
Cormick. He denies that the said Elizabeth de-
livered the said certificates to the complainant.

6. He admits Parargaph six.

7. He admits Paragraph seven.

8. Defendant admits that the United States
Gypsum Company declared stock dividends, but
denies that complainant owned or had any in-
terest in the certificates of stock referred to in
paragraph eight of the bill.

9. A.nsWering the allegations of paragraph
nine, this defendant admits that the said wife,
Elizabeth, died on July 13, 1926, leaving her sur-
viving her husband, this defendant, her said somn,
Henry W. McCormick, and three children born of
the marriage of the said Elizabeth and this de-
fendant, said children being a daughter, Elizabeth
Watters Tucker, and two sons, Garrett Rezeau

Tucker and James Louis Tucker. The Last Will
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and Testament of the said Elizabeth was duly
probated in the office of the Surrogate of the
County of Bergen, State of New Jersey, and Let-
ters Testamentary were issued thereon by the
saild Surrogate to this defendant under date of
October 16, 1926. In and by the said Last Will
and Testament this defendant was designated as
executor thereof and also as trustee. A true
copy of the said Last Will and Testament is hereto
annexed, marked Exhibit A and made a part of
this answer.

10.  Answering paragraph ten, this defendant
admits that for a time after the signing of the
said paper writing purporting to be a trust agree-
ment, the certificates of stock were kept in a safe
deposit box in the Security Safe Deposit Company
of Brooklyn, New York, to which the complainant
and the said Elizabeth and this defendant had
access. Thereafter, as hereinafter particularly
set forth, the said Elizabeth caused the contents
of the said safe deposit box in Brooklyn to be ré-
moved to the State of New Jersey, and placed in
a safe deposit box in the Second National Bank
of Paterson, said contents including the certifi-
cates of stock mentioned in the said trust agree-
ment. Said stock certificates were caused by the
said Elizabeth to be placed in the safe deposit
box in the Second National Bank of Paterson
to which box the said Elizabeth and this defend-
ant had exclusive access and where the said stock
certificates and the other contents of the said box
were kept under the control of this defendant and
of the said Elizabeth, his wife.

11. Defendant admits the allegations of para-
graph eleven with reference to the removal of
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said certificates by this defendant, and that he
claims that said stock certificates constitute a part
of the Estate of his deceased wife, Elizabeth
Tucker; and that this defendant is entitled to
have said certificates of stock transferred to him
as executor and trustee of the said Elizabeth
Tucker. And this defendant alleges that. said
paper writing in the form of a trust deed never
was and never became operative, and that com-
plainant and said Elizabeth Tucker disregarded
every provision thereof, from the time it was
signed to the death of the said Elizabeth, except
the transfer of the certificates to the name of the
complainant and the collection of the dividends
thereon. And defendant further alleges that in
contravention of the terms and provisions of said
paper, complainant delivered all of the income re-
ceived from said certificates of stock to said
Elizabeth or this defendant; and the complainant
did violate every provision of said paper writing
from the time it was signed to the time of the
death of the said Elizabeth.

For further answer to the bill of complaint, this
defendant says:

1. During the summer of 1914 defendant be-
came acquainted with the said Elizabeth, sister
of the complainant, the said Elizabeth then being
the widow of one Henry J. McCormick and the
mother of an infant son then about three years
of age, Henry W. McCormick. A short time after

- their becoming acquainted, defendant and the said

Elizabeth became engaged to marry, and were
married on the 21st day of October, 1914.

2. At the time of defendant’s engagement to
the said Elizabeth, she was the owner (unknown
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to this defendant) of a substantial number of
shares of common and preferred stock of the
United States Gypsum Company, which had been
bequeathed to her by her husband, the said Henry
J. McCormick.

3. During the summer of 1914 and immediately
upon their learning of the likelihood of the mar-
riage of this defendant with the said Elizabeth,
the complainant as well as -the complainant’s
parents and other members of her family, strongly
and persistently urged, and by constant impor-
tunity and pleading did endeavor to persuade the
said Elizabeth not to marry this defendant, and
to dispose her mind and feelings against this de-
fendant. In their said endeavors, the complain-
ant and all the other members of her family pur-
sued the practice of repeating to the said Eliza-
beth divers statements in derogation of the moral
character and good repute of this defendant,
which statements they did represent to the said
Elizabeth were the subject of common rumor of
and concerning this defendant. -

4. After a constant effort in the manner afore-
said to cause the said Elizabeth to be disposed
against this defendant and to decline to enter into
marriage with him, it was made known to the
complainant as well as to the other members of
her family by the said Elizabeth, that such efforts
were, and would continue to be, of no avail.

5. Thereupon the complainant and the other
members of complainant’s family did persuade
and induce the said Elizabeth to sign the paper
writing purporting to be a trust agreement, men-
tioned in the Bill of Complaint, and a copy of
which is annexed thereto.
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6. The signing of the said paper writing was
induced and brought about solely by reason of the
pretended apprehension of the complainant and
of the other members of the complainant’s family,
and urged by them upon the said Elizabeth, of the
unhappy outcome of her marriage to this defend-
ant, and of the defendant’s proving to be a
harsh, faithless and unworthy husband, and of the
fraudulent, wrongful and selfish contriving by this
defendant, as husband of the said Elizabeth, to
gain unto himself her property and wealth, so
that the said Elizabeth and her said son, Henry,
should be completely deprived thereof. Thus it
was that the signing of said paper writing was in-
duced by complainant and her family, for the
protection of the interests of the child, Henry,
solely against such unhappy outcome of the said
marriage.

7. Immediately upon the marriage of this de-
fendant to the said Elizabeth, they lived together,
having always with them the said Henry; and
three other children were born to the said Eliza-
beth of her marriage with this defendant.. These
children are a daughter, Elizabeth Watters
Tucker, age ten years; a son, Garrett Rezeau
Tucker, age eleven years; a son, James Louis
Tucker, age eight years. From the time of said
marriage in October, 1914 until the death of said
Elizabeth on July 13, 1926, the said Elizabeth
and the defendant lived together with the said
Henry and their other children. The home life
of the defendant and the said Elizabeth was un-
alterably peaceful and happy, and at no time
during her marriage and not until after the death
of the said Elizabeth, did the said son, Henry,
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know that this defendant was not his father. He
was given this defendant’s family name, which he
still retains and by which he is still known at
school. -All of the four children were reared to-
gether without the least distinction of one from
the other as to parentage and all as the children
of common parents, and all were the equal ob-
Jjects of the care and love of the said Elizabeth,
their mother.

8. The marriage of the said Elizabeth and
this defendant occurred one week after the signing
of the said paper writing, purporting as afore-
caid. - The said Elizabeth did not share the ap-
prehensions which the complainant and other
members of her family pretended, and because
the said Elizabeth was also otherwise unwilling
that the said paper writing should become opera-
tive and effective as a trust agreement, she, at all
times, definitely refrained from the making of any
gift in trust under such agreement, and at no
time did she consummate the making of such a
gift. But on the contrary, from the signing of
the said paper writing until her death, the said
Elizabeth did prevent the complainant from car-
rying out as trustee the provisions contained in
said writing, and from effecting the operation of
any gift in trust thereunder, in that the said
Elizabeth did at all times require that the in-
~ come, interest and profits on the shares of stock
set forth in the said paper writing be by the
complainant immediately delivered upon their re-
ceipt to the said Elizabeth or to this defendant.
And the said Elizabeth did at no time permit the
complainant to retain said income, interest and
profits or to use the same for the support, main-
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tenance and education of the said Henry or for
any use pursuant to the terms and purposes
stated in said writing. And the complainant did
at all times from the signing of the said writing
until the death of the said Elizabeth immediately
negotiate and deliver to the said Elizabeth or to
this defendant any and all income, interest and
profits from the said shares of stock. And the
complainant never used the said income, interest
and profits nor any part thereof for the support,
maintenance and education of the said Henry.
But all of the income, interest and profits were
placed by the said Elizabeth in the joint funds of
herself and this defendant, and were used without
regard to anything contained in said paper writ-
ing, and as the said Elizabeth and this defendant
saw fit; and the support, education and mainten-
ance of the said Henry were defrayed out of the
joint funds of this defendant and his said wife
and in like manner and from the same source
as were those of all the other children of the
said Elizabeth.

9. And the said Elizabeth never permitted the
complainant to have exclusive possession of the
certificates of the shares of stock mentioned in the
said paper writing. But the complainant, upon
the signing of the said writing- and pursuant to
he requirements of the said Elizabeth, did place
the said certificates in a safe deposit box of the
said Security Safe Deposit Company of Brooklyn,
New York City, in the joint names of the complain-
ant and the said Elizabeth; and to this box on the
24th day of January, A. D. 1922, this defendant
was given access by the application of the said
complainant and said Elizabeth. On the 10th day
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of December, 1924, the entire contents of the said
safe deposit box were removed by defendant, at
the direction of the said Elizabeth, to a safe de-
posit box in the Second National Bank of Pater-
son, New Jersey, and to this box the complainant
was at no time given access, and the certificates
placed therein did continue thus to be out of the
possession and control of the complainant, and in
the exclusive possession of the said Elizabeth and
of this defendant, and were so at the time of the
death of the said Elizabeth.

10. The said Elizabeth, at all times from and
after the signing of said writing, and from and
after her marriage, acted and dealt with refer-
ence to the stock mentioned in the said writing
and the income, interest and profits thereof in
keeping with the fact that she had never per-
mitted any trust to operate or bacome effective;
and with the fact that she had always required
the delivery to her of the income, interest and
profits of the said stock and that she did require
and receive such income, interest and profits; and
with the fact that the said paper writing had
never been permitted by her to become effective
as a trust agreement; and that she had never
made any gift in trust thereunder for the support,
maintenance and .education of the said Henry.
The said Elizabeth, in all her said conduct and
dealing with and concerning the said stock and
the income therefrom, intended by means thereof
and by her refusal to permit the said paper writ-
ing to become operative as a trust agreement,
that she should not be deprived of her property
in the said stock, but that the same should re-
main her property and be lawfully hers for dis-
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position by Last Will and Testament or other-
wise.

11. On the 5th day of September, 1924, said
Elizabeth did make her Last Will and Testament,
a true and exact copy of which is marked Exhibit
A and annexed hereto as aforesaid. And this de-
fendant doth allege that the words “my estate” as
used by the said Elizabeth in her said Last Will
and Testament are intended to mean the entire
property of the said Elizabeth, as testatrix, in-
cluding the shares of stock mentioned in the said
trust agreement and the increase thereof.

The acts of dominion and ownership exercised
as aforesaid by the said Elizabeth over the said
shares and over the income, interest and profits
thereof were and are inconsistent with the ex-
iIstence or the continuance of the said trust and
were done by the said Elizabeth in the understand-
ing that she had prevented the taking effect of
any gift under the said trust, and it was at all
times also understood by her that her said acts
of dominion and ownership had had that result,
and upon that understanding she did regard the
said stock as her property and part of the
estate to be distributed in and by her Last Will
and Testament.

And at the time of the making of her Last
Will and Testament, the said Elizabeth also
knew and understood, and expressed the fact that
she knew and understood, that the circumstances
of her life .which prevailed at the time of the
signing of the said paper writing and by which
the signing was induced, no longer existed. And
at the time of the making of her will, she had
equal regard for all of her four children as the
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objects of her bounty and it was her express pur-
pose, in her testamentary distribution, not to dis-
tinguish one of the said children from any other
of them. :

12. This defendant doth further allege that
the fact that the certificates stood of record on the
books of the corporation in the name of the com-
plainant as trustee was at all times regarded by
the said Elizabeth as an incident and not of the
essence of the trust. And the actual re-transfer
of the said certificates to her name was never re-
garded as a necessary condition either to the re-
vocation of the trust or to her preventing the same
from becoming effective.

18. And this defendant does hereby fully re-
nounce any and all right, title or interest that he
now has or which otherwise he might be decreed
by the court to have, in the property to which
the said writing purporting to be a trust agree-
ment refers, to the end that the same may be
equally divided amongst the four children of the
said Elizabeth. And this defendant shows that
he has filed with the Clerk of this Court an assign-
ment in writing duly executed by him whereby he
has assigned all such right, title and interest to
the said four children, share and share alike.

Wherefore, this defendant prays that it be de-
creed by this Court that the said paper writing
purporting as aforesaid was at no time of any
force or effect as a trust deed, and that no gift
in trust was at any time effectually made there-
under; or that it be decreed that the said paper
writing was revoked by the said Elizabeth by
means of the matters and things in this answer
set forth. And this defendant further prays that
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all of the said stock and property, together with
the increase thereof, mentioned or referred to in
the said paper writing purporting to be a trust
agreement, be decreed to be the property of the
said Henry W. McCormick, Elizabeth Watters
Tucker, Garrett Rezeau Tucker and James Louis
Tucker, equally as the heirs of the said Elizabeth.
Perkins & Drewen,
Solicitors for and of counsel with
defendant, Garrett R. Tucker.

EXHIBIT A

Know All Men by These Present, That I,
Elizabeth W. M. Tucker, of the Borough of Brook-
lyn, City and State of New York, do hereby make,
publish and declare this to be my Last Will and
Testament, hereby revoking all former Wills by
me at any time heretofore made.

First: I direct that my funeral expenses and
just debts be paid by my executor as soon after
my death as may be practicable.

Second: I give, devise and bequeath to my hus-
band, Garrett Rezeau Tucker, one-fifth of my
estate as well real as personal as his own abso-
lutely and forever.

All the rest, residue and remainder of my
estate wheresoever situate, I give, devise and be-
queath to my Executor and Trustee hereinafter
named, in Trust Nevertheless, to invest, re-invest
and keep the same invested for the following
uses and purposes:

(a) To divide the residue of my estate into
four equal shares.

(b) To invest and re-invest and to collect and
receive the rents, issues, income and profits of
one of said equal shares and to apply the net
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income derived therefrom to the support, main-
tenance and education of my daughter, Elizabeth
Watters Tucker, for and during the term of her
natural life, and at her death to pay the principal
of such share to any child or children of my said
daughter, share and share alike, and in the event
that my said daughter should die without issue
living at the date of her death, then and in such
case, to divide her said share equally between my
three sons hereinafter named, upon their attain-
ing the age of thirty years as hereinafter stated.
Provided However, that if, in the judgment of my
said Executor and Trustee, it should be for the
best interest of my said daughter to have the
principal of her said share in lieu of the income
thereof, then and in such event my said Trustee
is hereby authorized, empowered and directed,
at his or her discretion, to pay the principal of
said sum to my said daughter at such time as my
said Trustee deems fit after my said daughter
shall have attained the age of thirty years.

(¢) To collect and receive the rents, issues
and profits of the other of said parts or shares
and to apply the net income derived from each
of such shares to the support, maintenance and
education of each of my sons, Henry W. Mec-
Cormick, Garrett Rezeau Tucker and James Louis
Tucker, until each shall reach the age of thirty
years when the principal of the shares so held in
trust for the son reaching the age of thirty years
shall be paid over to him absolutely.

(d) In case any of my children shall die be-
fore reaching the age of thirty years leaving issue
surviving, such issue shall take the principal of
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the share its parent would have taken if living
share and share alike.

(e) In case any of my said children shall die
before reaching the age of thirty years without
leaving issue surviving, the principal of the share
set apart for the child so dying shall be paid
over to his or her surviving brothers and sister
or the issue of any deceased brother or sister
share and share alike per stirpes and not per
capita.

(f) In construing and carrying into effect any
of the provisions of this, my Last Will and Testa-
ment, my son, Henry W. McCormick, is to be
considered and treated as though he were a full
brother of my other children hereinbefore men-
tioned.

(g) If, in the judgment of my said Executor
and Trusfee, it is for the best interest of any of
my said sons to receive the principal of their said
shares after attaining the age of twenty-one and
before attaining the age of thirty years, then and
in such event I authorize, empower and direct my
said Executor and Trustee at his or her discretion
to pay to each of my said sons the principal of his
said share at such time as my said Trustee deems
fit after such child shall have attained the age
of twenty-one years.

Third: I hereby nominate, constitute and ap-
point my husband, Garrett Rezeau Tucker, to be
the Executor and Trustee of this my Last Will
and Testament without bond hereby authorizing
and empowering him to sell either at public or
private sale and at such times and in such man-
ner and upon such terms and conditions as he may
deem most advantageous for the best interests of
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my estate, the whole or any part of my estate
which I may die seized and possessed of or any in-
terest therein and to execute and deliver any
and all conveyances, deeds or other instruments
that may be necessary to transfer said property
or to carry out the intention of this provision.

In the event that my said husband, Garrett
Rezeau Tucker, shall predecease me or die before
the termination of his duties as Executor and
Trustee under this my Will, I hereby nominate,
constitute and appoint my sister, Hssie T. W.
Mayer, Executrix and Trustee under this will
without bond with all the powers originally con-
ferred upon my said Executor.

In Witness Whereof, I have hereunto set my
hand and affixed my seal this fifth day of Sep-
tember, in the year One Thousand Nine Hundred
and Twenty-four.

Elizabeth W. M. Tucker, (Seal)

The Foregoing Instrument, consisting of four
pages, was signed, sealed, published and declared
by the above named Testatrix, Elizabeth W. M.
Tucker, to be her Last Will and Testament, in the
presence of us, whereupon we, at her request in
her presence and in the presence of each other,
have hereunto affixed our names and places of
residence as witnesses thereto this fifth day of
September, 1924. The words “without bond” in
line 4, paragraph 3, page 3, and line 11, page 4
having been interlined before signing.

F. B. Holmes residing at Stroudsburg, Pa.

Marjorie C. Hood residing at Stroudsburg, Pa.

Alice L. Fox residing at Stroudsburg, Pa.
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IN CHANCERY OF NEW JERSEY

Between Essie T. N. Mayer,
Complainant,
and
Garrett R. Tucker,

On Bill, &c.

Defendant.

Transcript of the testimony taken in the above-
stated cause, on final hearing, at the Chancery
Chambers in Jersey City, on Thursday, March 24,
1927, at 10:15 in the forenoon, before His Honor

JOHN BENTLEY, Vice Chancellor.
Appearances:
William 1. Lewis, Esq.,
For the Petitioner;
John Drewen, Esq.,
For the Defendant.
Arthur R. Bailey,
Official Shorthand Reporter,
75 Montgomery St., Jersey City.

GARRETT R. TUCKER, the defendant, sworn in
his own behalf, testified as follows:

Direct Examination by Mr. Drewen.

Q. Mr. Tucker, where do you reside? A. 107
Fairmount Road, Ridgewood, New Jersey.

Q. You are one of the defendants in this case?
A. I am.

Q. Were you the husband of Mrs. Elizabeth Mec-
Cormick Tucker, named in the bill of complaint in

5]
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this case as the creator of the trust? A. I was.

Q. When were you married to the said Eliza-
beth Tucker? A. October 21, 1914,

Q. Where? A. In the home of her mother in
Brooklyn.

Q. And at the time of your marriage to Eliza-
beth was she a widow? A. She was.

@ How long had she been a widow? A. I
think three years.

Q. Did she have any children by her former
marriage? A. She had one.

- Q. What is his name? A. Henry W. McCor-
mick.

Q. And is that the Henry W. McCormick men-
tioned in the bill of complaint? A. Yes.

Q. And at the time of your marriage to Henry’s
mother how old was Henry? A. About four years
old.

Q. And now he is 16. When you married Mrs.

Tucker where did you first go to reside? A. She,

resided in my home.

Q. Where? A. Delaware Water Gap, Lehigh
County, Pennsylvania.

Q. How long did you and Mrs. Tucker reside
there? A. Four or five years.

Q. Then where did you reside? A. For a
short time at 81st Street, Brooklyn; and after that,
2475 North Avenue, Bridgeport.

Q. Connecticut? A. Yes, for slightly over two
years; and from there we went to Second Avenue,
near 77th Street in Brooklyn for about five more
years. ,

Q. And then after that five-year period you came
to Ridgewood? A. We came to Ridgewood.
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Q. What was the date of your coming to Ridge-
wood; do you recall? A. January the 8th, 1925.

Q. Were there any children born of your mar-
riage? A. We had three.

Q. Are they still living? A. They are.

Q. What are their names? A. Garrett, Jr.

Q. How old is Garrett now? A. Eleven years.

Q. And the next child? A. Elizabeth.

Q. How old is Elizabeth? A. Nine. She has
just turned 10.

Q. And Garrett, you say, is 11 years old today?
A. Yes.

Q. And Elizabeth, 10? A. Yes.

Q. What is the name of the next child? A.
James Lewis.

Q. How old is James? A. James is 9-—-no, he
1s 8. He will be 9 very shortly. There are so many
birthdays it is hard to keep track of them.

Q. Now, during the period of your marriage to
Mrs. Tucker, was there any time when you lived
separate? A. No.

Q. Always resided together? A. With cne ex-
ception. I think when I went to Bridgeport I was
living up there for probably a couple of months look-
ing around and getting a home ready to move into.

Q. Where were the children when you were
there? A. With Mrs. Tucker.

Q. But that was just— A. Temporarsy.

Q. Now, aside from that one short period of
time did you and Mrs. Tucker and the four children
always live together in one household? A. We did.

Q. Including Henry, your step-son? A. Yes.

Q. That continued up to the time of Mrs. Tuck-
er's death, did it? A. It did.
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Q. When did Mrs. Tucker die? A. July 13 of
this year.

Q. No, you mean last year? A. 1 beg pardon,
last year. .

Q. Where did she die? A. In Ridgewood, 107
Fairmount Road.

Q. Now, prior to your marriage to Mrs. Tucker,
did she say anything to you in regard to making a

10 trust agreement? A. She did.

Judge Lewis—I object, if Your Honor
please. ;

The Court—Upon what ground?

Judge Lewis—There is no relevancy to it,
so far as the issues in this case are con-
cerned.

The Court—I suppose it is offered for the
purpose of proving what the intention of the
creator of the trust was.

Myr. Drewen—Exactly. i

Judge Lewis—Then, sir, I submit that no
such conversation could be used for the pur-
pose of varying the terms of a written de-
claration of trust. The document will speak
for itself.

The Court—Well, I am going to do what I
have so often said, there being no jury here.
I will allow it and deal with it when I come
to decide the case. For that reason, I will
overrule the objection.

. How long was that before your marriagé to
Mrs. Tucker, about? A. Well, it was very shortly
before we were married. We were married Qctober
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the 21st, and I don’t think it was more than a week
before that.

Q. All right; what did Mrs. Tucker say? A.
Well, I remember very distinctly that we were driv-
ing from Resica Falls in Pennsylvania to Marshall’s
Creek—in between those points—when Mrs. Tucker
said that she had something she would like to speak
of if she married me and that was, to use her own
language, “My folks have persuaded me to make a
trust agreement in favor of Henry, because they do
not know how the marriage will turn out;” and I
told her that I thought it was the only thing to do,
because we had only known each other such a short
time; it was only 10 days or so.

Q. Well, that is the conversation? A. Yes.

Q. Now, do you know whether or not, at the time

Mrs. Tucker made the statement to you to which you
have just referred, the agreement had already been
made? A. No, I do not know it. I think she told
me she was going down to complete it. She was liv-
ing in my hotel then.
- Q. When did you first see the paper writing pur-
porting to be the trust agreement, as the one to
which you have referred? A. Well, I knew it was
in existence, but I don’t think I saw the paper until
after T had access to the box. I might have, but I
don’t recall it.

Q. I show you a paper writing endorsed “Dupli-
cate Trust Agreement” and ask you if that is the
paper you first saw (handing paper to the witness) ?
A. Yes, this is the one she told her sister was
lost. That is the paper that I saw.
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Mr. Drewen—I offer it for identification.
(The same is marked D-1 for identifica-
tion.)

Q. When did you first see this paper marked
D-1 for identification? A. She kept it in a tin
box. She had a “strong box” where she put her
private papers.

Q. Was that in your home that it was kept?
A. It was always in our home.

Q. Now, when this stock under the trust agree-
ment was transferred in the name of Mrs. Mayer
as trustee for Henry MecCormick, where was the
stock placed; do you know? A. In the Dime Sav-
ings Bank. It is not called the Dime Savings Bank;
I don’t know the name, but it was in some security
vault under the Dime Savings Bank regime.

Q. Was it kept there in a safe-deposit box? A.
It was.

Q. Now, at the time of your marriage to Mrs.
Tucker, so far as you know, the stock was kept in
that box? A. I was told it was in that box.

Q. Told by whom? A. My wife.

Q. And do you know who had the keys to that
box? A. My wife and her sister Mrs. Mayer. Par-
don me, her name then was Essie Watters.

Q. How long did that continue, about? A. I
should say it was a period of five years.

Q. Then what took place? A. Mrs. Tucker
wanted me to have access to the box, and she asked
her sister if it would be—

Q. Well, omitting the details, she spoke to her
sister about it? A. Yes, she spoke to her sister.

Q. And then what happened after Mrs. Tucker
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spoke to her sister about your having access to the
box? What was done with the box? A. The usual
procedure was that the other party give consent
in writing—

Q. Just answer the question; what was done,
regardless of the procedure. Did you get access to
the box? A. 1 did.

Q. Did you get the key? A. 1 did.

Q. Who was it that gave you the key? Do you
recall? A. Well, my wife told me that Essie, who
was Miss Watters then, wanted to remove some of
her personal things out of the box, and thzn she
would give me the key.

Judge Lewis—Your Honor, it isn’t respon-
sive. I am not objecting upon that ground,
but I understand this evidence will all come
under the objections I have made?

The ‘Court—Oh, certainly. And, further
than that, this is entirely incompetent what
his wife said about what the complainant -
wanted.

Mr. Drewen—I didn’t ask for that.

The Court—I'm not saying this for your
benefit; I'm saying this for the benefit of the
witness (addressing the witness). All you
were asked is who gave you the key.

A. Mrs. Tucker.

Q. And when you and Mrs. Tucker each had a
key to this box do you know whether Mrs. Tucker’s
sister, Mrs. Mayer, still had a key? A. I do not
know,

Q. Now, at the time you got the key to this
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box in Brooklyn in which these trust certificates
were kept, did Mrs. Mayer have any of her personal
belongings in that box also? A. No.

Q. Had there been any in it before that, do you
know? A. I know only from what my wife told
me.

Q. All right. Now, after you and Mrs. Tucker
had a key to this box in Brooklyn, how long did that
arrangement continue? A. Possibly (witness
pauses).

Q. Approximately. A. Well, about three more
years.

Q. And then it was that you moved to Ridge-
wood? A. Yes.

Judge Lewis—If Your Honor please, at this
point may I inquire, for the purpose of mak-
ing an objection if my surmise is right, whe-
ther this line of evidence is now offered for
the purpose of showing, in itself, a revocation
of the trust. If that is the purpose, I want to
object to it, because no such claim is made in
the answer. At least, I didn’t notice any such
issue as that.

Mr. Drewen—If Your Honor please, while
this case appears to be, on its face, the revo-
cation of a trust it is really the construction
of a will. Under the cases which I have ex-
amined, I don’t think there will be any con-
troversy between us in regard to that. This
is the way in which a court gets jurisdiction
when it comes to the cognizance of a purely
equitable right. And the purely equitable
right in this case is, that they have a right

41
Garrett R. Tucker—direct

to enforce this trust, and in the enforcement
of that trust we must inquire whether that
trust exists. There can be no pertinent in-
quiry along that line without finding out what
this testator meant when she made the will
—everything attending the circumstances of
this trust; everything concerning the atti-
tude of these people toward the trust after
it was made; the change in the relationship
between the Mrs. Tucker at the time of the
marriage or before her marriage, and the
Mrs. Tucker who made the will—tire fact
that she then had three children by this man;
that they had lived in harmony in the mean-
time. She says in the will that all property
of which she died seized and possessed she
gives equally, share and share alike, to her
husband and four children. Above all things,
what Your Honor wants to know is what she
intended to do by this will, what she wanted
to dispose of, and when she said “All the
property that I die seized of and possess—"

Judge Lewis—That is the very point. She
didn’t say “all the property I die seized of;”
she says, “I give all the rest, residue and re-
mainder of my estate.” That is the language
of the will.

Mr. Drewen—Let us read it.

The Court—Well, that is the language of
the will, “all the rest, residue and remainder
of my estate I give, devise and bequeath to
my executor and trustee.” But, of course, I
don’t see that that makes any difference.

Mr. Drewen—No, it doesn’t make any dif-
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ference. But Your Honor can understand it
better by reference to these trust certificates.
I want to show that she still collected the
dividend checks; that during the lifetime of
this paper which on its face was designed to
take effect during the lifetime of these peo-
ple, it was never given that effect because the
creator of this trust got these dividend checks
herself from the trustee; she herself provided
for the maintenance of the cestui under this
trust. Nothing was done under this trust
during the lifetime of these parties except
the mere mechanics of it, Mrs. Tucker re-
serving the right to say what should vecome
of this stock. She reserved the right to revoke
the trust, and she kept that stock, as I want to
show now.

The Court—Did she expressly retain the
authority to terminate the trust ?

Mr. Drewen—Yes, sir.

The Court—She did?

Mr. Drewen—Yes, sir, in the trust agree-
ment.

The Court—Well, of course I want to know
this story as completely as I can.

Judge Lewis—Let me interrupt Your Hon-
nor right at this point: I realize all that and
I know the practice of the court in that re-
spect, but Mr. Drewen has waived his finger
around a sore spot, you might say, in this
case. If Mr. Drewen is offering the evidence
concerning various declarations made by the
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testator, concerning various transactions
that relate to the subject of the trust—if
he is doing that for the purpose of con-
struing the will, why, then I think he has no
right to do it, as a matter of law. You
can’t prove what a testator means by
language used in the will by the oral state-
ments of the testator.

The Court—Well, ordinarily that is so,
and I must confess that my understanding
was that the only exception is where the
language is ambiguous.

Mr. Drewen—Will your honor hear me
on that?

Judge Lewis—I want to make it clear,
first, because I am resolved to make as ex-
peditious disposition of this case as possi-
ble, and that is why I took the course I did
this morning. Now, then, if the evidence
is confined to that point that I have stated,
I am still quite willing to rest where I was;
but if this evidence is now offered for the
purpose of showing, in itself, a revocation
of the trust under the power reserved in
it, then of course if it had been so revoked
there is no question about the construction
of the will; the will passes the estate to
Mrs. Tucker. If she revoked the trust, of
course the assets of the trust would be
hers and they would. pass by her will.
There is no question about that. But if it is
proposed to show a revocation of the trust
in this way by going into a life history
of the donor and the donee of the trust
and the husband of the donor and all the
things that occurred from the time of the
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trust in October, 1914, down to the death
of the testatrix, why I am forced to go into
the trial of a long case. Every fact which
they adduce under this line of testimony I
have a right to deny; and already I have
made some memorandum here of facts
pointing in that direction which I do not

expect to deny. But it means the taking

of testimony by deposition. It will mean
the taking of testimony over in Brooklyn;
it will mean the taking of testimony in
Chicago where the office of the TUnited
States Gypsum is. There are myriad little
details which might be brought out, pro
and con, if it is possible to revoke this
trust by any such line of proof. Besides,
there isn’t any foundation for all this in the
pleadings.

Mr. Drewen — If Your Honor please,
Judge Lewis can’t of his own motion con-
fine the scope which reason, and logic, and
necessity gives to this case. Your Honor
doesn’t care what Judge Lewis thinks, or
what I think. As Your Honor has said,
you want to know the whole story in order
to decide it, whether we go from Dan to
Beersheba to get the truth. Your Honor
doesn’t care whether we go to Chicago or
Brooklyn to get the testimony. Your Honor
wants to know the facts. |

The Court—All the competent, relevant,
material facts.

Mr. Drewen—Yes, sir; nor can Judge
Lewis and I disagree as to the scope of this
inquiry here. Expressly, there is reserved
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in this deed of trust the power to revoke
it. Expressly, there is reserved in this
deed of trust direction as to the use, the
sale, and all that sort of thing of the
corpus. As I said before, this is really and
essentially a case to construe a will, because
if, in the construction of this will the Court
finds that the testator intended to subordin-
ate this stock which we contend was a part
of her estate—if she intended to make that
a scheme of inequality, then she is not
bound to a continuance of this trust, and
having done that, the trust is revoked.

Judge Lewis—Answering Mr. Drewen, I
say that the trust is not revoked by the
will. If it is claimed to be revoked by the
will, then I am ready to go on and I don’t
want to put in any evidence. But if it
was revoked prior to the will, then that is
another thing. If it is revoked by the
will, then I don’t care; this evidence is
plainly incompetent.

Mr. Drewen—Certainly. I say it is re-
voked by the will. But how can we find
out whether it is revoked by the will ex-
cept by finding out what the will means.
How can we find out what the will means?
Only by finding out what the testator in-
tended, by all the circumstances which
show a change in the testator’s life; the
relation which she brought to her husband,
the three children that she bore him and
the fact that she loved him deeply; the
fact that she lived in perfect harmony with
him; the fact that everything that she did
with these children showed that she in-
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tended to deal with them equally in the
disposition of her bounty; the fact that
she told the scrivener of the will what she
intended to Qo in her will. Now, Judge
Lewis may object and say “You have no
right to do that because that is parol
testimony.” My answer is that such testi-
mony is entirely proper.

Judge Lewis—Now, if Your Honor please,
as I understand it counsel stands upon an
ambiguity in the will which is to be con-
strued by oral evidence—declarations from
the testator, conduct of the testator and so
forth. Now, to make that kind of evidence
admissible there must be ambiguity. The
question is, as to whether the words “my
estate” are ambiguous. That is a question
that is well settled in New Jersey. (Coun-
sel then reads from 87 Equity.)

The Court—Well, I am going to do what
I originally intended to do and what I have
have already done. If I exclude this line of
proof I practically decide the entire case.
If T let it in, I can deal with it in my
decision, and, frankly, my mind is not clear
as to whether it is competent proof or in-
competent proof. But if I rule it out now
and come to the conclusion that it is com-
petent I will have then rendered it im-
possible for me to do what I think I ought
to do. I will overrule the objection, and
the objection shall stand and go to all
testimony of this defendant showing the re-
lations between him and his wife and all
statements made by him and her regarding
this trust fund or her will.

47
Garrett R. Tucker—direct

Judge Lewis—Now, if Your Honor please,
may I ask if, in the productions of the
proofs so to be elicited, it becomes necessary
for me to produce evidence I may do so?

The Court — Of course, I will. You
needn’t ask it.

Judge Lewis—We will get a commission
or ‘anything else we need for that purpose.

Mr. Drewen—There’s no objection to it.

The Court—You will have the fullest op-
portunity to meet any facts that you think
you ought to.

Q. (Question read by the stenographer) In
other words, what was done with that Brooklyn
box? A. My wife was taken seriously ill—

The Court—No, no; what was done with
the contents of the box.

Q. When you moved from Brooklyn over to
Ridgewood were the contents of the box moved? |
A. The contents of the box was moved to the
Second Nat. Bank at Paterson.

Q. Who moved them? A. I did.

Q. And at that time where was Mrs. Tucker?
Was she il1? A. She was, in the Paterson St.
Joseph’s Hospital.

Q. How long had she been in the hospital,
about? A. One day.

Q. And aside from the day she spent in St.
Joseph’s Hospital had Mrs. Tucker been ill dur-
ing that period? A. She had been ill for some
time.

Q. Now, when you moved the contents of the
box from the Brooklyn institution to the Second
National Bank in Paterson were you doing it un-
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der anyone’s direction? A. Mrs. Tucker’s direc-
tion.

Q. Did Mrs. Tucker tell you where to place
these stock certificates after they were moved
from the Brooklyn bank? A. She did.

Q. And then you moved them to the Second
National Bank at Paterson? A. Yes.

Q. Now, when they were placed in the Pater-
son bank in whose name, or names, was that box
taken? A. I had opened the box— :

Q. In your name, are you going to tell us?
A. No, in our joint names.

Q. Whose are your joint names? A. Mrs.
Tucker and myself. The box had already been
opened.

Q. What do you mean by that, “the box had
already been opened”?

The Court—The box had already been
secured ?

A. Yes, the box had already been secured.

Q. Were there any other properties or securi-
ties placed in the Paterson box, in addition to
what we shall call the “trust certificates”? A.
Yes.

Q. What, briefly? A. Other stocks of her
estate.

Q. Whose estate? A. Mrs. Tucker’s estate.

Q. Then there was other personal property of
Mrs. Tucker’s in that box aside from these trust
certificates; is that correct? A. Yes.

Q. Did Mrs. Mayer, the complainant, ever have

a key to that box that you are now referring to?
A. She did not.
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Q. Are you and Mrs. Tucker the only persons
that had keys to the box at any time? A. We
were.

Q. During the lifetime of Mrs. Tucker? A.
We were.

Q. Now, from time to time during the life of
this trust-agreement do you know whether or
not the United States Gypsum Company declared
stock dividends on the stock that was under the
trust? Auz Ttidid.

Q. When those stock dividends, stock dividend
certificates, or dividend stock certificates came to
Mrs. Mayer do you know what she did with
them? A. Gave them immediately to my wife,
Mrs. Tucker.

Q. ‘What did Mrs. Tucker do with these divi-
dend certificates that were turned over to you by
Mrs. Mayer? A. They were put in the safe de-
posit box with her other securities.

Q. Do you refer to the securities in the Second
National Bank in Paterson? A. I am referring
to the Brooklyn box and also to the Second Na-

" tional Bank in Paterson, whenever a dividend

was declared.

Q. But when once the stock certificates were
transferred from the Brooklyn box to the Pater-
son box that was the end of any Brooklyn box?
A. Tt was.

Q. So that when the dividend stock certificates
were turned over by Mrs. Mayer to Mrs. Tucker
after you left Brooklyn you said they were
placed in the Paterson box? A. They were.

Q. Now, during the continuance of this trust
agreement and before Mrs. Tucker’s death, the
dividend checks were paid on this stock, were
they not? A. They were.

Garrctt R. Tucker—direct
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Q. Do you know what Mrs. Mayer did with
those checks when she would receive them? A.
Endorse them and give them immediately to Mrs.
Tucker or myself.

Q. And was that uniformly so? A. Always.

Q. Well, when Mrs. Tucker was well and
about, were the checks given by Mrs. Mayer to
you or to Mrs. Tucker? A. Whoever happened
to be at her home first, either myself or Mrs.
Tucker.

Q. At Mrs. Mayer’s home? A. Yes.

Q. By the way, how long was Mrs. Tucker ill
in her last illness? A. She was really ill over a
year, but confined to her bed about six months,
more or less.

Q. And during the period of Mrs. Tucker’s
illness who received the dividend checks: from
Mrs. Mayer? A. Mrs. Mayer gave them to me
and I deposited them in our joint account.

Q. Now, after the dividend checks were turned
over by Mrs. Mayer, either to you or to Mrs.
Tucker, what was done with the checks, by either
you or Mrs. Tucker, whoever received them? A.
-We deposited them to our joint account.

Q. Bank account? A. Bank account.

Q. In whose name was the bank account? A.
In the name of Garrett R. or Elizabeth W. M.
Tucker.

Q. And Elizabeth was your wife? A. Yes.

Q. Now, did you have any other depositories
except the depositories that were in the joint
names of both of you? A. No.

Q. Henry, you say, was about four years old
when you married his mother? A. Between four
and five.

Q. Now at any time during the period subse-
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quent to the date of this trust agreement did Mrs.
Mayer ever devote any part of the income from the
trust certificates to the education, maintenance, or
support of Henry? A. She did not.

Judge Lewis—I object to that. That, of
course, 1s under the same general objec-
tion ?

The Court—Well, your objection goes to
any testimony of that kind.

Q. This bank account, into which the dividend
checks that were received from Mrs. Mayer were
deposited—what was that used for? A. For
our general household expenses—for all.

Q. Did that include the education, mainten-
ance and culture of the children? A. All the
children the same.

Q. Do you recall the occasion upon which Mrs.
Tucker made the will that is referred to in the
pleadings in this case? A. I do.

Q. Where was that will made? A. In Strouds-
burg, Penn., Mr. Holmes’s office.

Q. And at or about that time were you and
Mrs. Tucker spending some time up there? A.
Yes, we were spending the summer in the moun-
tains, and Stroudsburg is about 20 miles away
from our camp. '

Q. Do you know Mr. Holmes, by whom this
will was drawn? A. I do.

Q. Mr. Holmes is a practicing attorney in
Stroudsburg? A. He is.

Q. I call your attention to the fact that this
will is dated September 5, 1924; during the sum-
mer had you and Mrs. Tucker come down to
the city from the mountains during the period of
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your vacation during the summer? A. It is prob-
able, but I don’t think so.

Q. Do you remember an occasion when you
were with Mrs. Tucker and she went to Mrs.
Mayer, her sister, and obtained a copy of the
trust agreement that Mrs, Mayer had? A. 1 re-
member that.

Q. How long was that before the will was
made? A. I don’t remember the day, but it
was prior to our going away on our vacation
one evening.

The Court—Vacation when?

Q. Yes; when did you go away on your vaca-
tion? A. The last of June. We usually ar-
rived about the first of July in Pocono.

Q. That was 19247 A. That was 1924, yes.

Q. How long before the last of June on which
you left for the Poconos was it that Mrs. Tucker
went to her sister to get this trust agreement?
A. ‘I don’t remember that, but it wasn’t very
long. It might have been two weeks and it
might have been two months; I don’t remember.
But I remember that we walked down together.
Of course, what my wife told me isn’t—

Q. No, no. You walked down together—you
and Mrs. Tucker walked down to Mrs. Mayer’s
home? A. Yes.

Q. And you were living at that time in Ridge-
wood? A. Yes.

Q. And when Mrs. Tucker got to her sister’s
home did she ask for anything? A. She asked
her sister for the trust agreement.

Q. And did her sister give it to her? A.
She did.
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Q. What did your wife do with the trust agree-
ment when Mrs. Mayer gave it to her? A. She
kept it.

Q. Where was it kept; do you know? A. Well,
it wasn’t always kept in the same place.

Q. Well, where? A. It was taken with her to
the mountains and shown to Mr. Holmes.

Q. At the time this will was drawn? A. At the
time the will was drawn.

Q. Very well. Now, when Mrs. Tucker showed
to Mr. Holmes the trust agreement did she say any-
thing about the trust agreement to Mr. Holmes, or
did Mr. Holmes say anything to her about it? A.
Yes, she said that she would like to make a new will,
and she would like to dispose of the trust agreement;
and Mr. Holmes asked her if she thought the emer-
gency had passed that called for the trust agree-
ment, and Mrs. Tucker said “Yes, it has.”

Q. Well, did Mrs. Tucker say anything to Mr.
Holmes as to what she wanted to do with the trust
agreement? A. She said she wanted to revcke the
trust agreement.

Q. Now, was it on that same occasion that this
conversation occurred that you now relate, that the
will was actually executed? A. It was.

Q. By the way, that will was probated, was it
not? A. It was.

Q. In the office of the Surrogate of Bergen Coun-
ty 2 Al ¥es,

Q. Do you remember when it was probated ? The
certificate doesn’t say? A. In October.

Q. Last past? ‘A. Yes.

Q. Did you obtain a certified copy of that will
from the Surrogate? A. T did.
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Q. Is that it (showing witness paper)? A.
Yes.

Mr. Drewen—I offer it in evidence.
(Admitted and marked Exhibit D-2)

Q. Now, at the time of the visit of Mrs. Tucker
to Mrs. Mayer, when she obtained D-1 for identifica-
ol ——

Mr. Drewen—I think I will offer it in evi-
dence now.
(Admitted in evidence as Exhibit D-1)

Q. At the time that Mrs. Tucker received from
her sister the trust agreement was it the duplicate
trust agreement that is now marked Exhibir D-1,
or was it the other one which I show you (counsel
showing witness D-3)? A. This is the one that
she received from her sister.

The Court—Indicating the one not yet in
evidence.

Mr. Drewen—The one endorsed “Trust
Agreement.” I offer the one endorsed “Trust
Agreement.”

Judge Lewis—I would like to have that
marked for identification.

Mr. Drewen—I am offering it in evidence.

Judge Lewis—Has it been identified?

Mr. Drewén—Yes, sir.

The Court—It has been identified now by
the witness. Do you want to cross-examine
him ?
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Mr. Drewen—You may read it, Judge, if
you want to.

Judge Lewis—This has not been marked
yet?

The Court—No, that is the one that the
witness says was obtained from the complain-
ant by the decedent.

Q. (By Judge Lewis) Which agreement do you
say is the one that was obtained by Mrs. Tucker
from Mrs. Mayer? A. The one you are holding in
your hand. :

Q. How do you distinguish it from Exhibit D-1?
A. D-1 is marked “Duplicate.” This is the original.

Mr. Drewen—They are identical, aren’t
they ?

Judge Lewis—I don’t know.

The Court—Do you want an opportunity
now to examine them in detail?

Judge Lewis—No, I simply want to be able
to identify what he is talking about.

The Court—I understand that it is offered
in evidence?

Mr. Drewen—It is offered, yes.

The Court—Have yvou any obiection?

Judge Lewis—Except under the general
objection that prevails through all this.

(The document is marked Exhibit D-3.)

Q. The trust agreement, then, marked D-3 is

the one that Mrs. Mayer gave Mrs. Tucker? A.
Yes.
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Q. D-1 and D-3 are duplicate originals, are they
not? A. They are.

Q. At the time that Mrs. Tucker obtained D-3
from Mrs. Mayer where was D-1; do you know? A.
D-1 was in her tin box.

Q) In Mrs. Tucker’s tin box? A. Yes.

Q. In the home? A. In our home, in her ward-
robe closet; ‘

Q. And if Mrs. Tucker really wished to get a
copy of the trust agreement in order to show her
attorney—

Judge Lewis—That is argumentative.

The Court—I should think it is going to be.

Mr. Drewen—All right; I won’t press it.

The Court—She could have resorted to the
copy in her possession. I see what you n.ean.
We won’t quarrel over the logic of that.

Q. At the time of your visit to Mr. Holmes with
Mrs. Tucker, did you make a will? A. I did.

Q. Making Mrs. Tucker the sole beneficiary in
the will? A. 1 did. I gave her everything.

Q. Now, after the will was made, and you and
Mrs. Tucker returned home from the mountains,
what was done with the trust agreement that Mrs.
Tucker had obtained from her sister? A. The
trust agreement—

Q. Where was it placed? A. The trust agree-
ment was in her tin box.

Q. Who put it there? A. She did.

Q. Mrs. Tucker? A. Yes.

Q. So that in the tin box she had both agree-
ments in the same place? A. They weren’t in the
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same place. While they were in the tin box they were
in there separate and apart from each other. They
didn’'t rest against each other.

Q. Yes, but they were both in the box? A.
They were in the box. |

Q. How long did they continue to remain there?
A. (Witness pauses.)

Q. Were they there when Mrs. Tucker died? A.
Until Mrs. Tucker died.

Q. And were they, at any time in the meantime,
either of them, restored to Mrs. Mayer? A. No.

Q. Where does Henry attend school? A. At
the Manlius Military Academy, Manlius, New York.

Q. Where does Garrett attend? A. At Manli-
us.

Q. How long has Henry been up at Manlius? A.
This is his second year.

Q. How long has Garrett been there? A. This
is his first year.

Q. Did Mrs. Tucker, or you, or anybody consult
Mrs. Mayer with regard to the expense for the main-
tenance and education of the boy Henry at Manlius?
A. No.

Q. Who determined that Henry should go to
Manlius? A. Mrs. Tucker and I went up to Man-
lius.

Q. Both of you? A. Yes, Mrs. Tucker and I

Q. Was the expense of Henry’s education ut Man-
lius drawn from this joint account that you have
referred to? A. It never has been and is not
now.
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Q. (By the Court) How was it paid? A.
Out of our joint bank account. Pardon me, I
didn’t get your question.

Q. Now, at the time of the visit to Mr. Holmes,
on the occasion when this will was drawn, was any-
thing said by Mrs. Tucker or to her, when Mr.
Holmes was present, concerning the transfer of the
certificates that were issued in the name of the trus-
tee? A. Yes.

Q. What was said of that by Mrs. Tucker and by
Mr. Holmes to Mrs. Tucker? A. She wanted to
{ind out the expense of the transfer.

Q. Yes, go ahead. A. That is, I don’t know
the technical words to use in transferring stock.
I imagine—

Q. Well, did she find out the expense?
did.

Q. From Mr. Holmes? A. She did.

Q. As a result of finding out the expense did she
express any course that she would take concerning
that matter? A. That is the reason she did not
transfer them at that particular time, because it
would have been quite an expensive procedure.

Q. Now, Mr. Tucker, when those three children
came along did they all live together as brothers and
sister at the home with Henry? A.
did.

Q. Was there any distinction made in the home
between Henry and the other children? A. Never.

Q. What is the name by which Henry’s mother
called him? A. Henry Tucker.

Q. Do you know whether or not he is known now
as “Henry Tucker” at Manlius? A. In school he
is known as ‘“Henry Tucker.”

Q. Was he known in school here as “Tucker”?
A. Always.

A. She

They always
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Q. And how, through his years up to the present
time, did the boy address you? A. Daddy.

Q. Do you know whether or not, upon any occa-
sion, Mrs. Tucker made any definite statement to
Henry as to your relationship with the boy? A.
Yes, when we moved from Bridgeport to Brooklyn.

Q. At that time how old was he? A. That was
probably four or five years ago. Henry at the dinner
table said, “Daddy,” or “Mother, is it true that Dad-
dy is not my father?” She says, “It is not, Henry;
there’s your daddy and the only daddy that you
know.”

Q. Pointing to whom? A. Pointing to me.

Q. What can you say to the court with regard to
the spirit in which you and your wife and the child-
ren lived together? A. I might say that our
friends and our acquaintances—

Q. No, no. A. —considered us an ideal couple.
There was never a misunderstanding of any kind,
or a harsh word. Our children have never heard
that in the family.

Q. Now, then, in regard to the relationship as
between yourselves—you and Mrs. Tucker and the
four children taken together—were there ever any
discussions or differences between you and Mrs.
Tucker based upon the different patermity of Henry
and the other two? A. No. The only discussion
was that Henry’s mother distinctly did not want him
to know that I was not his daddy, in order that I
might exercise parental care over the boy.

Q. But perhaps you don’t get my question: Did
the fact that Henry was not the brother of the
whole blood with the other three children—did that
fact ever create any differences between you and

Mrs. Tucker? A. No, we both loved them the
same.

10

20
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Q. Now, did Mrs. Tucker ever make any state-
ments with regard to her attitude toward these
three children—the four children, by the way—did
she make any statement of that nature to Mr.
Holmes at the time the will was drawn? A. She
did. ,

Q. What did she say? A. She said it was a
oreat satisfaction that the feeling between Henry
and his daddy—the affection between Henry and his
daddy was so marked; and repeatedly all through
our lives Mrs. Tucker said, “You have no idea how
agrateful I am for the esteem in which you hold Hen-

20,

¥y

Q. All I want to know is, whether or not Mrs.
Tucker ever said anything to Mr. Holmes c¢n the
occasion of the drawing of the will, about the state
of her feelings toward the four children? A. Yes,
she said, “Mr. Holmes, they are all my children and
I love them ail the same, and I want to divide my
estate equally between them.” 3

Q. Did Mrs. Tucker and you ever, between the
two of you, plan for the future of these children?
A. We did.

Q. What plans did you discuss for Henry?

Judge Lewis—We are going far afield. It
is a matter of time, that’s all.

The Court—Yes; you are getting rather
far afield.

Mr. Drewen—I suppose, Your Honor, in
case of this kind, the most important thing
to know—

Judge Lewis—I will withdraw the objec-
tion. We will probably save time.

Mr. Drewen—I don’t want to pursue it any
further than I have to. If Your Honor will
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bear with me just a second until I look over
this—

The Court—We will take a recess for four
or five minutes.

Mr. Drewen— (After recess) That is all
I have on direct examination.

Cross Examination by Judge Lewis:

Q. When you were married in 1914 to Mrs. Tuck-
er what was your business? A. I was in the sum-
mer resort business at Delaware Water Gap, Penn.,
and the name of the house was the Cataract House.
I was not selling any liquor.

Q. Were you at that time a man of considerable
money—means ?

Mr. Drewen—That is objected to, on the
ground that it is absolutely incompetent and
immaterial.

The Court—I overrule the objection.

A. I had an estate at that time worth anywhere
from—oh, say, around $30,000. I was not a pauper.

Q. You were not a pauper? A. No, sir.

Q. How long did you continue in the summer re-
sort business? A. I think about four years.

Q. At the same place? A. At the same place.

Q. And then after that what did you take up?
A. When the war broke out the summer resort
business was not very profitable; so I rented the
summer resort and we went—I went to Bridgeport
and made a connection with the Remington Arms,
and was employed at the Remington Arms for about
two years as a production clerk.

Q. At what salary?
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Mr. Drewen—That I object to on the same
ground.

A. Well, I don’t remember the salary. I am sorry;
I would be very glad to tell you,

Q. It wasn’t large enough to make an impres-
sion? A. Large enough to live on and run our
house.

Q. Large enough to build a house on, did you
say? A. Large enough to pay the expenses of the
house; yes, sir.

Q. Didn’t Mrs. Tucker contribute to the living
expenses at the house? A. Her dividends were
very small at that time.

Q. Did she contribute to the expenses of the
house, is the question. A. She did.

Q. Now, when you left the Remington Arms job
what was the next one? A. 1 was managing the
hotel San Rafael, on 45th Street between 5th and
6th Avenues, New York.

Q. At a salary? A. Yes, sir.

Q. How much? A. I don’t remember that.

Q. How long were you there? A. 1 think I
was there two or three years. I think three years.

Q. And after that where did you go? A. Af-
ter that I made a connection with the Knox Motors
Co. as sales manager, in the capacity of bringing
a dishwashing machine on the market.

Q. How long were you engaged in that? A.
That lasted for about a year.

Q. And then what did you do?

Mr. Drewen—If Your Honor please, might
I at this time object to this line of examina-
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tion, on the ground that it is immaterial
and has nothing to do whatever with the
enquiry here, as to what the testator’s in-
tent was in making this will ?

The Court—You have opened up the mat-
ter of their lives.

Mr. Drewen—Yes, but such as I have gone
into has bearing upon the intention, or the
reasonable indications of the intention, of
the testator. I can’t see what this examina-
tion can do in the way of helping Your Hon-
or to determine what she meant in the will

The Court—No, but it might do this: It
might effectually contradict what he says
about the marital atmosphere in the home.

Q. (Question read by the stenographer.) A.
The next thing I was connected with was the
Phoenix Mutual Life Insurance Company.

Q. Soliciting insurance? A. Yes, sir.

Q. How long did you keep at that? A. I was
connected with the Phoenix Mutual Life when my
wife died.

Q. Did you make a lot of money in these vari-
ous employments ?

Mr. Drewen—I ask that my objection go
to this.

The Court—Yes, to the entire line of tes-
timony as to his employment and his means.

A. Well, that depends upon what you call a lot of
money.

Q. How much stock have you got outside of the
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U. S. Gypsum Company? A. Oh, I might have
eight or nine hundred shares.

Q. Worth how much money? A. I think it is
worth about $95 a share.

Q. And did you buy that stock from the pro-
ceeds of your earnings in these various employ-
ments that you have spoken of? A. Well, Judge
Lewis, I have bought and sold stock besides the dif-
ferent things I have been in and have been fairly
successful in that line, on the side.

Q. How many shares of stock have you dealt
in? A. Well, not having my books here I couldn’t
tell you that exactly.

Q. What stock besides that Gypsum stock did
vou deal in? < A. Well, I have dealt in other stocks,
but mostly in Gypsum, because I have made a spe-
cial study of that.

Q. Well, you were familiar with that eclass of
stocks at the time you were married? A. Yes, 1

was. : }
Q. Mrs. Tucker obtained that Gypsum stock
from her husband, didn’t she—her first husband?
A. T imagine so. I don’t think she had anything
before she married him.

Q. Well, let us assume that that is so. I am ask-
ing you if it isn’t so that she got her Gypsum stock
from her first husband? A. Well, I don’t know.
I know she had some Gypsum stock when I mar-
vied her.

Q. And you know, don’t you, that her husband
before he died had some Gypsum stock? A. 1 do,
from reading some sort of will.

Q. And her husband, McCormick, was the fa-
ther of this infant defendant McCormick, wasn't
he? A. He was.
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Q. And before Mrs. Tucker married you she
made this trust in favor of this son MecCormick,
didn’t she? A. Yes, she made the trust October
14th and she married me on the 21st.

Q. A week before? A. Yes.

Q. Now, when you were married you went to
live with Mrs. Tucker up at the Delaware Water
Gap at this hotel? A. No, she went and lived
with me.

Q. Well, that is the place, is it? A. That is
the place. :

Q. How long did you continue to live there? A.
About four years.

Q. Was Mrs. Tucker in the habit of going back
and forth to Brooklyn during that four years quite
often? A. Not very often, no.

Q. Well, once in a while? A. Yes, occasional-
ly. She went in to see her doctor occasionally.

Q. She also went in to see her sister, a trustee
in this trust matter, didn’t she? A. Not that I
know of. Did she go in to see her?

Q. You didn’t know that she visited her sister
in Brooklyn? A. In regard to the trust matter?
No, T didn’t know that.

Q. No, I didn’t say in regard to the trust mat-
ter; T said, didn’t she visit her sister in Brooklyn
during the four years that she was living with you
in Delaware Water Gap? A. Yes, naturally.

Q. And was that frequent or otherwise? A.
It was not frequent.

Q. Did Mrs. Tucker go to the deposit box in
Brooklyn, in the Dime Savings Bank that you have
spoken of, shortly after your marriage? A. 1
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couldn’t answer whether after or before; I know it
was thereabouts.

Q. Do you know whether or not she rented that
box jointly with her sister Mrs. Mayer, the trustee?
A. I do not know that. I know that she had the
box and that Mrs. Mayer had access to it.

Q. Do you know whether that box was rented
from the Dime Savings Bank on the 11th of De-
cember, 19147 A. 1 don’t know that. I would have
to look at the records.

Q. You wouldn’t say it wasn’t? A. No, I
would not.

Q. Do you know the number of the box in the
Dime Savings Bank taken by your wife and sister-
in-law? A. No, I do not.

Q. You don’t know that? A. No, I do not.
The number didn’t make any difference; the number
of the key and the number of the box was different.
1 remergber that.

Q. You are pretty sure that that box was taken
about the time of your marriage? A. I think it
was.

Q. And do you know that your wife and Mrs.
Mayer had exclusive access to that box from the
time it was rented for many years afterwards? A.
Well, I wouldn’t say “many years’” ; about five years.

Q. Well, would you say that it wasn’t weeks?
A. 1 wouldn’t say it wasn’t; I think, according to
my memory, it was about five years.

Q. Who then obtained access to it? A. I did.

Q .And Mrs. Mayer through your wife gave the
bank consent to giving you access? ‘A. I didn’t
ask for it.

Q. I didn’t ask you for that; I asked you if she
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didn’t consent to your having access to it? A. I
didn’t ask for the key to the box.

Q. Did you get a key from the bank? Or did
you use your wife’s key? A. Well, my wife gave
me a key; I don’t know whether it was Mrs. Mayer’s
key or her key.

Q. She didn’t get any from the bank? A. Not
that I remember.

Q. You would say that? A. Yes; not that I
remember.

Q. Was there any change made in that box, do
you know; I mean when you got access to the box
was there a new box taken out or was it the old box
that you had access to? A. It was the same box,
and Mrs. Mayer asked once to move some of her
things out before—

Q. I osk that the question be read and the wit-
ness be instructed to answer it. (Question read by
the stenographer.) A. The old one, as far as I
know.

Q. Was there any change made in the box be-
tween the time that you got access to it and the
time you went to Ridgewood? A. It runs in my
mind—

Mr. Drewen—What does he mean by
“change”?

A. It runs in my mind that there was a larger box ' g
procured.

Q. Who procured it? A. My wife and I.

Q. Well, Mrs. Mayer also, didn’t she? A. I
don’t know whether she was considered in it or not ;
['don’t think she was.
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Q. That is your idea: At the time the larger
box was taken Mrs. Mayer wasn’t considered? A.
Yes.

Q. Did she have any access toit? A. Her name
was still on the box, yes. She had access to the box
and always did until the box was closed there.

Q. That is what I want: She always had access
to that box. Now, when did you first see the inside
of any of these boxes? A. Well, just what do you
mean, Judge Lewis, by ‘“inside of the box”? The
contents of the box, you mean? ‘

Q. When did you first see inside of the boxes—
any one of them? A. Why, in buying and selling
Gypsum stock I went down quite often.

Q. And you made most of the trips to the box
over what period? A. From the time I received
the key.

Q. And the date of that you can’t tell? A. It
runs in my mind about five years.

Q. But you didn’t go to the box until you received
the key; is that right? A. I don’t remember.

Q. Now, Mr. Tucker, what was the pass-word
for that box? A. Henry.

Q. You couldn’t get permission from the officers
of the bank unless you knew the pass-word, which
was “Henry”? A. That’s right.

Q. How long had that pass-word been used? A.
From the time the box was opened until the time
the box was closed.

Q. And when you say “opened” you mean opened
by Mrs. Tucker and Mrs. Mayer? Is'nt that so?
A. Well, I don’t know who it was opened by.

Q. Well, they did rent it? A. Yes, I imagine
SO.
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Q. Now, again I ask you whether you can more
definitely fix the time when you got access to the
box by the presentation of this key than five years?
A. Not unless I went to the records of the Dime
Savings Bank.

Q. You haven’t any record of that here, have
you? A. I have not.

Q. Have you a record of the first view you had
of the inside -of that box? A. You mean the
first time I opened the box?

The Court—Or the time you saw it opened.

A. Why, the first time I ever opened the box? No,
I couldn’t remember the first time.

Q. Well, the first time you saw it opened, or
about that time, what did you see inside of the box?
A. Why, I saw insurance papers—fire insurance
papers.

Q. Were they in the front of the box A.
And different private papers.

Q. Wait a minute. Were these insurance papers
in the front of the box? A. I don’t know whether
they were in the front or back.

Q. Whose insurance was it? A. Insurance on
the house.

Q. Issued to whom? A. Issued to Mrs. Tuck-
er and myself.

Q. What house? A. Now, wait a minute; [
am ahead of my story here. The house on Ridge
Boulevard was in Mrs. Tucker’s name, I think. I

don’t recall that, but I think it was. I don’t recall
that.
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Q. Where is Ridge Boulevard? A. Ridge Bou-
levard was in Brooklyn, our home.

Q. And there was an insurance policy on that
in the box? A. Yes.

Q. Now, what else was there? A. There was
stock certificates of 100 Gypsum Company stock,

Q. Were those with the policy or were they sep-
arate from the policy? A. Well, they were all to-
gether, as I recall it. They were together. It was
only a small box and one lying on top of the other,
like these, for instance, folded up, of course.

Q. How many files did they make? A. 1 don’t
remember that.

Q. Was Henry’s stock in the same file? A. Al
together, yes.

Q. All in one bundle? A. I don’t know what
you are driving at.

Q. I don’t intend to let you know, either; 1 want
you to answer the questions. A. Yes.

Q. They were all together? A. They were 3l
together, yes.

Q. Fastened with rubber bands or a piece of
tape? A. Not necessarily, that I remember.,

Q. I am not saying “necessarily”; I am asking
you whether they were. A. I don’t know; T don’t
remember,

Q. Were there any envelopes in the box that
contained papers? A. There might have been,

Q. Now, were they in the back of the box Ol”v

the front of the box? A. T don’t know.

Q. You don’t remember? A. | don’t remem-
ber.

Q. Do you remember what else there was in
there? A. T think there was some jewelry in there
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—a watch that belonged to Henry, and some stock
certificates, and I think my wife had some jewelry
in there from time to time.

Q. She had some jewelry in it, too? A. She did.

Q. And you saw a watch belonging to Henry?
A. Henry’s father, yes.

Q. In an envelope or outside? A. No, it was
In a mahogany case.

Q. Did you make careful examination of the box
to ascertain what was in that box? A. You mean,
did I make an inventory of the box?

Q. Well, I didn’t ask you that, did . I? A. I
asked you what you meant.

Q. I ask you if you made a careful examination
of the contents of the box? A. No, I did not. Yes,
I did, once.

Q. When? A. Years afterwards. Several times
afterwards I examined the box to see what was in
there.

Q. When? A. I think—let me see: Well, I
wouldn’t know just when, but I examined the box
carefully to see what was in there.

Q. When? A. Well, I couldn’t tell you that.

Q. Did you see Henry’s stock in there, or the
stock held for Henry in trust? A. Yes, I saw
some stock in the name of Essie Watters held in
trust for Henry McCormick.

Q. You saw that, did you? A.. Yes, I saw that.

Q. Well, that must have been in what year? A.
Probably anywhere from 1920 to 1922: I wouldn’t
be able to know that.

Q. Now, you are pretty sure that in 1920 or 1922
Jou saw a certificate of stock, or certificates of stock,
in the name of Essie T. Watters? A. Well, I think

I'saw that stock in 1915, a little bit earlier,
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Q. How did you come to see that? A. I think
my wife had some stock in the name of Essie Wat-
ters, trustee of Henry McCormick. It isn’t clear in
my mind at all. T am trying to recall the incident.
It isn’t clear in my mind at all

Q. Don’t you know whether what you have told
us is true? A. No, I couldn’t swear to it.

Q. When did you see stock in the name of Essie
Watters in trust for Henry MecCormick? A. I
couldn’t tell you the year.

Q. But you did see stock there in that box in
the name of Essie T. Watters? A. Yes,

Q. I will suggest to you this fact so that you can
consider it, that Mrs. Mayer, whose name was Fssie
T. Watters, was married in June and that she
changed her name? A. She was married about
that time, yes.

Q. And her name was then changed. Now, I will
ask you whether or not it was only a short time
after Mrs. Mayer’s marriage that the stock was
changed from the name of Essie T. Watters to Essie
T. Mayer? A. I don’t remember.

Q. Don’t you know that at some time that stock
was changed from the name of Essie T. Watters to
the name of Essie T. Mayer? A. I don’t remember
that. ‘

Q. You don’t recall that? A. No.

Q. How many envelopes were there in that box?
A. T couldn’t tell that.

Q. When you had access to the box what shares
of stock did you find in the box besides this stock
that was subsequently transferred to Mrs. Mayer?
A. Why, there was what we called trustee’s stock,
and stock in the name of Elizabeth McCormick or
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Elizabeth M. Tucker, and some stock standing in my
name in the Highland Oil Refining Co. and American
Drug Syndicate, I think it is called. I remember I
had several shares of stock of my own in there.

Q. Well, you are now speaking of the Highland
0il Refining Company and stock of the American
Drug Co. stock as your stock? A. Yes:

Q. Were you the holder of that stock all at one
time or at different times? A. I owned all these
different stocks at one time.

Q. And they were in the box at one time? A.

How many shares each? = A. 1 can’t tell you.
Were there ten? A. Oh, yes.
Were there fifty each? A. 1 couldn’t tell

They didn’t represent a fortune? A‘. Oh,

). And the rest of them were Gypsum stocks,
were they? A. Yes.

Q. Standing in the name of your wife and Mrs.
Mayer as trustee; that’s right, isn’t it? A. Yes.

Q. And then, latterly, there was stock that came
into your name. Now, how did you get that stock?
A. Why, by—you mean the reason I had the stock?

Q. No, no; how did it come to stand in your
name? A. Because I bought it.

Q. How many shares? A. I couldn’t tell you
how many shares at once. It might have been 20—

Q. In the beginning, and when? A. T don’t re-
member that.

Q. And were those transferred to you in your
hame? A. They were.

Q. From the name of Mrs. Tucker? A. No.
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Q. Whose name? A. 1 bought them.

Q. From whom? A. From my broker in New
York.

Q. Compton? A. Well, I bought of several
brokers in New York., Yes; I bought quite some
through Compton.,

Q. Was there any stock that once stood in your
wife’s name, that now stands in yours? A. T don’t
think there is any now.

Q. You don’t think so? A. No, sir.

Q. What makes you think that? A. Because
there was some stock transferred in error that was
re-transferred and the dividends returned.

Q. Have you returned the dividends? A. Yes,
sure.

The Court—I suppose your cross-examina-
tion will last some sime. It is now one o’clock
and we will take recess until 2 o’clock.

Q. You say, as'I understood you, that at last you
discovered exactly what was in the box in Brooklyn;
that you knew its contents? A. Yes; that is, I
think I knew it in a general way.

Q. About when was that? A. Judge Lewis, I
couldn’t tell you. I went to the box quite often.

Q. When did you begin to go into the box quite
often? A. After I had access. That was the rea-
son I was given access to the box.

Q. So that you could go into it quite often? A.
Yes.

Q. And for what purpose? A. For the safe-
keeping of our securities, as we would buy and sell
securities, and so forth.
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Q. DBuy bonds? A. Yes. We were quite active
on the market.

Q. And that was so in Broklyn? A. Yes.

Q. As well as in Paterson? A. Yes.

Q. And by “quite active” you mean what? A.
I' mean by buying and selling securities, getting out
different papers and jewelry and taking them back
and forth.

Q. For the purpose of speculation? A. Well,
you can call it whatever you want.

Q. Well, you bought and sold in order to get a
gain on the market? A. Yes. :

Q. Did you ever sell stock short? A. Yes, I
did; had quite an interesting experience. T sold
stock in about two minutes before closing time and
was in the place three minutes before opening time
and they told me I had a $300 gain.

Q. Did you ever sell any Gypsum stock short?
A.. Yes, I did.

Q. When? A. I am sorry I can’t tell you the
dates.

Q. You can’t answer it? A. No, I would have
to guess at it.
‘ Q. Well, how long before you left Brooklyn was
1t that you sold short? A. I couldn’t tell you just
the time.

Q. Did you ever sell it short while you lived in
Ridgewood? A. T couldn’t tell you.

Q. Now, you say you removed the contents of
the box from Brooklyn to Paterson? A. Yes.

Q. And to the box in Brooklyn you and your wife
and Mrs. Mayer had access? A. Yes.

Q. Now, did you make any memorandum of the

contents of that box at the time you moved it from
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Brooklyn? A. 1'did not. My wife was not in very

good condition and two doctors said she had sppen-

dicitis, and she wanted me to rush down and get the
securities and bring them up; and I even remember
that I missed the train and the next train would
bring me too late, after the bank would be closed,
and I wired the dispatcher of the Chicago train and
got them to stop and leave me off in Paterson.

Q. Now, when was your wife taken sick that you
speak of? A. We moved January 8th, and 1 think
it was around February or March that she was taken
with this so-called appendicitis.

Q. Now, then, Mr. Tucker, don’t you know that
that box at the Dime Savings Bank was given up
and closed in December, 1924? A. Yes, but it
wasn’t closed right away when we took the things
out of it. ’

Q. What? A. We did not close it as soon as
we removed the securities.

Q. You mean you moved the securities before
December, 1924? A. I moved the securities when
Mrs. Tucker was lying in the hospital.

Q. That isn’t the question: Do I understand you
to say that you moved the securities before Decem-
ber, 1924? A. Yes.

Q. Your wife was taken sick in the following
March, you say; you mean she was taken sick in
March, 19247 A. Was that 1924 or 1925? Now
let’s get these dates straight.

Q. I am straight enough. A. Well, I am trying
to get it straight. Yes, it was 1924,

Q. (By the Court) When did you move
to Ridgewood? A. January 8, 1924,
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Q. And you moved to Ridgewood in 1924 7?

The Court—Three years ago.

A. No; we have lived there—it was 1924 or 1925.

Q. January, 1925. I can ajd you in that if you
want to take my word for it. A. Yes, January,
1925. T'm sorry I can’t remember dates.

Q. (By the Court) That would be 2 years
ago? A. Yes, two years ago this January;
that’s right.

Q. Now, then, in the preceding December you
gave up the box in the Dime Savings Bank, didn’t
you—December, 1924? A. No, I don’t think so.

Q. What? A. I don’t think so, if my memory
serves me correct. We weren’t in Ridgewood, and
we wouldn’t certainly give up the box in the Dime
Savings Bank if we were not in Ridgewood.

Q. I want you to take into consideration the fact
that you, as you say, went to Ridgewood to live in'
January, 1925; I am asking you if you didn’t give
up the box in the Dime Savings Bank in December,
1924.  A. 1925, it would be. We moved in 1925.

Q. You moved in January, 1925, you say? A.
Yes.

Q. And T ask you again, didn’t you give up the
box in the Dime Savings Bank in December, 1924 ?
A. No.

Q. A month before you moved? A. No, we did
not, not to my knowledge.

Q. Well, when did you give it up? A. Judge
Lewis, I'm sorry; I should have gone to the Dim-=
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Savings Bank and refreshed my memory on those
things. I know it was sometime after we moved that
we moved the securities. It might have been De-
cember, 1925.

Q. When did you move the securities? A. My
wife was in the St. John’s Hospital in Paterson at
the time. The date I do not know.

Q. Well, that doesn’t give us any date, of course.

The Court—He says he doesn’t know if.

Q. You don’t know when you gave it up? A
No.

Q. Do you know whether or not you gave it un
before you moved to Ridgewood? A. After we
moved to Ridgewood. I think it was somewhers
along in February or March, in 1925, that we moved

the securities from Brooklyn to Paterson.

Q. Now, I'm not asking you when you moved the
securities to Paterson; I am asking you when you
gave up the box? A. I'm sorry, I can’t recall ine
date.

Q. Did you take the securities directly from the
box in Brooklyn to Paterson and deposit them in
a box there? A. I did.

Q. The same day? A. The same day.

Q. Now, have you any memorandum which will
show you what you took out of the box in Brooklyn
and what you put into the box in Paterson? A.
T have not. I was in too much of a hurry to make a
trair, and the only thing on my mind was the safe
conduct of the bonds, or the stock and certificates
and what not from one box to the other. I was as-
suming quite a responsibility in the transfer.
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Q. Yes. Did you remove the securities the same
du7 that you gave up the box in Brooklyn? A, I
answered that. Yes, sir. No, wait a minute; pardon
me: I didn’t get your question. .

Q. (Question read by the stenographer.) A.
No. I answered that ‘“no” before.

Q. When did you do so, after or before you gave
up the box? A. Before I gave up the box I re-
moved the securities.

(). How long before? A. It might have been
six and it might have been nine months. I know
there was quite a lapse of time. The reason—-

). Now, Mr. Tucker, I want to say to you that
our information from the Dime Savings Bank is
that you gave that box up December 10, 1924. A.
December 10th ?

Q. 1924,

Mr. Drewen—Is that a question?

A. 1 think your information is wrong from the
Dime Savings Bank.

Q. And that you opened the box in the Second
National Bank on March 13, 1925. A. That sounds
correct.

Q. Now, was Henry’s—we will call it—“trust
¢tock” in the box in Brooklyn when you took the
contents out and moved it to Paterson? A. Yes.

Q. What other things were in the box that you
can remember? A. Stock in my wife’s name, and
stock in my name. I don’t know if there was any
jewelry there or not or if that had been taken out.

Q. Was there anything besides stock in your
wife’s name and stock in your name, and stock in
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the trustee’s name, other than possibly jewelry? A,
Not that I remember. There might have been some
insurance policies.

Q. And that would be all, would it? A. I don’t
remember of anything else.

Q. Now, were there various stocks divided into
various certificates? A. Yes, it was more than one
certificate. :

Q. How many certificates covered the stock in
the name of the trustees? A. Well, I couldn’t
answer that. I didn’t count them; I just grabbed
them. Everything that was in the box I made sure
it was carefully taken out and deposited in our box.

Q. How many certificates were there there cover-
ing the stock in your wife’s name? A. I couldn’t
tell you that—how many.

Q. How many certificates were there covering
stock in your name? A. I couldn’t tell you that.
I made no inventory.

Q. Were they separated in any way? A. Nou
that I remember.

Q. Were they kept in envelopes? A. Not that
I remember.

Q. Did you ever see any of those stocks in en-
velopes? A. There might have been, Judge Lewis,
but I don’t remember.

Q. When you put them in the box in Paterson
were they in envelopes? A. I don’t think so.

Q. How many certificates were there deposited
in the box in Paterson on the trustee’s side? A. I
couldn’t tell you the number.

Q. Did you put all that was in the Brooklyn box
in the same way in the Paterson box? A. Yes.
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Q. And the same way in regard to yours? A.

Yes. v
Q. And the same way in regard to your wife’s?

A. Yes. ‘

Q. You identified them, however, so as to see
that there was a difference in these stocks, didn’t
vou? A. No, I don’t think I did. The main thing
‘{o my mind was to make the transfer in safety.

Q. You had been in the habit of taking some of
these certificates out, as you say, and selling them ?
A. Yes.

Q. And then when you would get other certifi-
cates yvou would put the new certificates back again,
wouldn’t you? A. Yes.

Q. And when you would take the certificates out,
as you did as I understand it, you kept selling these
shares back and forth, in Paterson and in Brooklyn,
and buying other certificates during all of this per-
10d? A. Yes.

Q. But you never sold any of the stock, did you,
that stood in the name of Mrs. Mayer as trustee?
A. 1didn’t, no. ; ,

Q. Nor did anyone else do it? A. Idon’t know,
I don’t think so.

Q. But you never sold any of those stocks, even
though you were selling Gypsum Company stocks
short, did you? A. We had a great many Gypsum
shares in the bank when I sold Gypsum stock short.
I had plenty to cover all that I sold.

Q. I know, but your saving interest on the money
didn’t necessitate your borrowing money cn the
stock if you sold ?
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Mr. Drewen—I object.
The Court—This is cross-examination, but
I think he should answer it “yes” or “‘no”.

Q. I ask you if you wouldn’t have saved money
by using stock that was in the box for delivery in-
stead of borrowing it if you sold short? A. Yes,
we would, technically.

Q. Technically? Materially, wouldn’t you? A.
I cannot answer that question except in this way—

Q. Well, you have answered it. So far as vou
know, Mr. Tucker, those 850 shares of stock that
stood in Mrs. Mayer’s name and the stock issued as
dividends upon it always remained in her name, from
the day that they were issued to Mrs. Mayer until
the present time; isn’t that so? A. It is.

Judge Lewis—I have served notice to pro-
duce the certificates that stand in Mrs. May-
cr’s name.

(Witness produces papers.)

Judge Lewis—I don’t want them to get
out of your hands.

Q. Now, will you please describe the certificates
you now produce, by their number and the ne=ber
of shares contained in each certificate. A. You
mean you want me to call the numbers off? I
couldn’t do it without the stock.

Mr. Drewen—Do it with the stock.

A. Well, there is B4206, U. S. Gypsum common,
100 shares.

Q. Let me see the date of the certificate. A. It
is December 27, 1924.
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Q. Give the date in each ‘case, too. A. B-204,
U. S. Gypsum Common, 100 shares, December 27,
1924. B-4205, U. S. Gypsum Common, 100 shares,
December 27, 1921. B-1464, U. S. Gypsum Common,
100 shares, January 10, 1921. B-1465, U. S. Gypsum
Common, 100 shares, January 10, 1921. B-1466, U.
S. Gypsum Common, 100 shares, January 10, 1921.
B-1463, U. S. Gypsum Common, 100 shares, January
10, 1921. B-10462, U. S. Gypsum Common, 100
shares, January 10, 1921. B-1461, U. S. Gypsum
Common, 100 shares, January 10, 1921. B-1460,
U. S. Gypsum Common., 100 shares. January 10,
1921. B-3259, U. S. Gypsum Common, 100 shares,
December 22, 1923. B-5145, U. S. Gypsum Cemmon,
100 shares, December 28, 1925. B-5144, U. S. Gyp-
sum Common, 100 shares, December 28, 1925.

These are parts of 100: C-949, U. S. Gypsum
Common, 50 shares, January 10, 1921. C-1366, U.
S. Gypsum Common, 87 shares, March 9, 1921. C-
2491, U. S. Gypsum Common, 39 shares, January 6,
1922. C-4580, U. S. Gypsum Common, 82 shares,
January 2, 1923. C-7607, U. S. Gypsum Common,
81 shares, December 22, 1923. C-12396, U. 3. Gyp-
sum Common, 81 shares, December 27, 1924. C-21,-
055, U. S. Gypsum Common, 20 shares, December 28,
1925. All of which is U. S. Gypsum Common.

U. S. Gypsum Preferred: A-261, U. S. Gypsum
Preferred, 100 shares, Jan. 7, 1921. A-260, U. S.
Gypsum Preferred, 100 shares, Jan. 7, 1921. A-259.
U. S. Gypsum Preferred, 100 shares, Jan. 7, 1921.
D-1152, U. S. Gypsum Preferred, 50 shares, Jan. 7,
1921, ;

This last one is parts of 100. That is all. That
is the original shares of which these were dividends.
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Q. Whose name, for the sake of the record, ap-
pears on each one of those certificates as the holder?
A. Essie T. W. Mayer, as trustee of Henry W. Mec-
Cormick.

Q. Is the name of the holder the same in each
and every cne of the certificates which you have
just described? A. I will look. (Witness exam-
ines certificates.) I don’t want to jump at a con-
clusion. They are the same.

Q. What is the date of the first certificate? A.
The date of the first certificate would be preferred
stock. It is January 7, 1921 (witness handing it to
counsel and counsel examines it). ,

Q. Can you explain why it is that the date of
the certificates is generally January 6, 1921, when
the stock was originally issued to Mrs. Mayer in
19147 A I eannot.

Q. Was there a substitution of certificates, for
instance, that you know of? A. I know there was
a change from the Jersey Company to an I1llinois
Company.

Q. Do you know the date of that change? A.
I.do not. I think that change was 1915.

Q. I call your attention to the transfers in blank
on the back of the certificates which has never been
signed by anyone; none of the transfers has ever
been signed by anyone. A. I think that is the
general practice, even if it is sent to Chicago.

Q. When stock standing in your wife’s name was
sold by you from time to time she was in the habit
of endorsing the transfer, wasn’t she, or giving you
a power of attorney to do so? A. She signed 2
power of attorney.

Q. And gave you power to sign for her; is that
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it? A. To act for her; and also the general custom
—do you want that? Yes, I have several powers that
she has executed for me to act for her.

Q. No, I asked you if she didn’t give you a power
to sign her name on the transfer of the certificates
where that was necessary. A. Not on the transfer
of the certificates.  We never did it that way.

Q. Didn’t you have to get the certificates that
stood in her name? A. Yes.

Q. In those cases didn’t she sign the transfer on
the back? A. No, never.

Q. Didn’t you, either? A. No, nobody. Wait
o minute: We were instructed by our broker to
send in different mail a power of attorney in one
mail and the stock in blank in another mail. Now,
I imagine that was so that it wouldn’t get—

Q. If you did that—if she executed transfers
for any stock that she was selling that required
her signature affecting the person? A. You mean
the same powers?

Q. Well, whatever the modus operandi was; she
signed it? A. (No answer.)

Q. Now, are these certificates that you have just
produced the same certificates that you took out of
the Second National Bank box on the morning of
your wife’s death? A. They are.

0. Are they the same certificates which you of-
fered to return to me? 'A. They are.

Q. Shortly afterwards? A. They are.

Q. When you took the stock out of the box did
you also take either one of these instruments marked
D-1 and D-3? A. I don’t think so.

Q. You don’t know whether— A. You mean
in July? I thought you meant out of the Brooklyn
box. No, I did not.
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. Q. You didn’t take them out of the box? A.
Not out of the safe deposit.

Q. Where did you take them from? A. I didn’t
take them. They were in my wife’s tin box, in our
cloget, in our wardrobe.

Q. Where? A. In our home.

Q. Both Exhibits D-1 and D-3? A. They were
hoth in the tin box.

Q. Had you ever seen them before you saw them
in the tin box there after your wife’s death? A.
I saw the one when the will was being drawn, and I
had seen the other one a number of times.

Q. You saw them when the will was drawn, you
say? A. Yes, when the will was being drawn Mrs.
Tucker had D-3. That was Mrs. Mayer’s copy.

Q. Where was D-1? A. In the tin box.

Q. How do you know if you hadn’t seen it before
the time you took it out after her death?

Mr. Drewen—There’s no testimony as .to
that.

Judge Lewis—I will withdraw that and it
may be stricken out.

Q. Now, the tin box, you say, was in the ward-
robe? A. Yes, sir.

Q. On the occasion when you had it before a will
was drawn? A. No, Mrs. Tucker took D-3 agree-
ment with her to the country and we had it up there
all summer in our possession.

Q. What country is that? A. Pocono Moun-
tains. We spent the summer at Pocono Mourtaing,
and we went from there down to Mr. Holmes to
have this will drawn. .

Q. And D-3, you say, she had with her ail sum-
mer? A. Yes, Mrs. Mayer’s copy.
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Q. And you say that Mrs. Tucker had lost D-1;
that is what you said first, isn’tit? A. No, I didn’t
say so; I said she told her sister she lost it.

Q. Why did she tell her sister she had lost it?
A. To get possession of D-3.

Q. Well, she wasn’t telling her sister the truth,
then; is that the idea? A. Well, evidently not.

Q. Why should she attempt to deceive her sister?
A. In going down to the house Mrs. Tucker said,
“When my family know that I am going to break
this trust agreement they are going to tell me I am -
an awful ninny.” Those are just the words she said.

Q. And, therefore, she concealed the fact from
her sister; is that so? A. Yes, sir.

Q. Never told her sister that she was gecing to
revoke the trust? A. I don’t know what she told
her sister, but I know what she told me.

Q. As far as you know, she deceived her sister
by saying she wanted D-3 for some purpose other
than the revocation of the trust, because she had
lost her other one; is that right? A. I don’t get
you.

Q. She said she had lost D-1 and borrowed D-3
because she had lost D-1? A. She wanted to get
it to revoke the trust.

Q. But what she told her sister, I am talking
cbcut. What she told her sister was, that she had
lost D-1 and, therefore wanted to get D-37 A.
That’s right.

Q. And that is all you know about that. Were
you with her? A. I was with her.

Q. At the time? A. Yes, sir.

Q. And Mrs. Mayer gave her D-3? A. Yes.

Q. Where did Mrs. Mayer have it? A. She
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went upstairs. I don’t know where she had it, but
she went upstairs and came down with it.

Q. Now, this was in Mrs. Mayer’s house in Ridge-
wood? A. Evidently.

Q. What? A. Yes.

Q. And just about drawing the will and you

visited the house there in your wife’s company?
A. Yes, sir.

(At this time Mr. Drewen asks to be ex-
cused to telephone about a case and the Court
declared a recess of five minutes.)

Q. The question is‘read as follows: Ani just
about drawing the will and you visited the house
there in your wife’s company? A. May I correct
that statement? She wasn’t drawing the will when

she asked for the document. She got the document
before she left, sometime in May or June.

’

The Court—She executed the will on the
5th of September following.

Q. And then she asked for the document in June
of 19247 A. Sometime along in May or June.

Q. Now, who was present when she asked for
that document besides yourself and Mrs. Mayer?
A. I couldn’t tell you that. I didn’t make a note of
that.

Q. How did you go to Mrs. Mayer’s; did you go
by automobile? - A. We walked.

Q. Where did you walk from? A. From 107
Fairmount Road down to Mrs. Mayer’s house, T think
186 Hillerest Road.
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Q. 107 is your house? A. Yes; about two
blocks.

Q. And Mrs. Mayer’s house is 186 Hillerest Road
you speak of ? A. Yes.

Q. And you walked from your house down there?
A. Yes. ’

Q. How long after you moved to Ridgewcod did
Mrs. Mayer move there? A. Shortly afterwards.
I would say about six months.

Q. And then this document was in her posses-
sion for how long a time? A. In my wife’s?

Q. In your wife’s possession?

The Court—From the end of June until
Sept.

A. Until the time of her death.

Q. She had this in her possession at the time of
her death? A. Yes.

Q. But the purpose, you say, she had in her mind
when she asked for it was, so that she could use it
in the drawing of her will. Is that right?

Mr. Drewen—No, that isn’t right. I object
to the question, because it assumes an un-
warranted assumption of fact. I understand
that the question is based upon the assump-
tion that the witness has testified that his
wife got this agreement for the purpose of
using it in the drawing of the will. I say there
is no such testimony to that effect, and I
object to it upon that ground.

Judge Lewis—Well, T know it is there;
that is what he testified to.
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Q. Didn’t you testify that you went down to Mr.
Holmes’ office and that you took this instrument
with you to Holmes, or that your wife did, and it
was taken for the purpose of consulting Holmes
about the revocation of the trust by a will? A.
Yes, in drawing a new will.

Q. Drawing a new will? A. She had a will
when she went down to see him.

Q. The will you speak of is the will which has
been probated and is in evidence? A. Yes.

Q. Which was executed, I suppose, on the date
of its date? A. Yes.

Q. September, 19247 A. Yes.

The Court—Now, I don’t understand that
to mean that Mrs. Tucker secured possession
of D-3 for the purpose of drawing the will. I

don’t understand that. It turns out that she
did use it subsequently.

Judge Lewis—My impression of the testi-
mony is, sir, that it was obtained at that time
for that purpose, and she said, “If I let these
people know I am going to revoke this trust
it will create a family row”; so she told her
sister that she had lost her copy and she
wanted the other one; but what she was
having in mind then was the revocation of
the trust by the will.

The Court—That was the impression I
drew, but not for the purpose of drawing a
new will.

Judge Lewis—Well, that could be verified
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by the record, but I think the witness so tes-
tified.

Q. (By the Court) So that there may be
no misunderstanding, did Mrs. Tucker express
any reason to Mrs. Mayer for wanting her
copy D-3? A. I don’t remember. I think
she told Mrs. Mayer that she was going to
draw a new will. I don’t remember.

Q. Now, I understand you to say, substantially,
that when you went to Mr. Holmes’ office Mrs. Tuck-
er told Holmes that she wanted to revoke the trust
by her will? A. She did tell Mr. Holmes that she
wanted to revoke the trust.

Q. By her will? A. Well, I don’t know how. I
woudn’t know the legal phrase of that at all, how
it would be done, but that she would do it.

Q. You took her there for that purpose? A.
Yes. T had used him.

Q. She had met him through you? A. Yes.
Mr. Holmes had known Mrs. Tucker ever since 1914
when we were married—known her for a good many
years, and she thought a lot of Mr. Holmes, too.

Q. Now, did she say to Mr. Holmes that she
wanted to so draw her will that it would revoke the
trust? A. As I remember it, she gave Mr. Holmes
tic trust agreement with her old will and told Mr.
Holmes that she wanted to revoke the trust agree-
ment. Then we entered into a discussion of how
much it would cost at that particular time to trans-
fer this back to her name.

Q. Have you finished? A. Yes. There was a
discussion as to how much it would cost to transfer
this stock back to her name, and—I don’t know the
legal phrase that was used at the time.
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Q. What legal phrase had to do with the cost of
transferring it back to her name? A. Well, she
wanted to convey the idea to Mr. Holmes that they
were all her children and that she wanted them all
to be used alike, and Mr. Holmes says, “Do you think
the emergency that caused this document is passed?”
and she said “Yes.” I remember very distinctly he
spoke very slowly and in a drawl, and he says, “Mrs.
Tucker, do you feel that the emergency that called
for the creation of this trust is passed ?” and Mrs.
Tucker says, “I do.”

Q. That was before the will was started, wasn’t
it—while he was drafting the will or preparing for
1t? A. Those things were done in notes. e was
making notes, and when he finished his notes we
went out to dinner at the Penn-Stroud Hotel, and
he told us to come back about two or three o’clock
and he would have them all ready to execute; and
we came back and we were in a hurry to get home
to the children on the hill and the lake up there,
and my wife was very much exercised to get back.

Q. Now, it was at that time that the question
of the cost of having a reconveyance was had and
discussed between Mrs. Tucker and Mr. Holmes? A.
Yes.

Q. And it was then that Mrs. Tucker made up
her mind that it was too expensive and she would
do it by her will. Is that richt? A. Yes.

Q. And not, as you said in your answer, when
you moved the stock from Brooklyn it was with the
intention of revoking the trust and executing a new
one for the benefit of all the children? A. Well, 1
didn’t draw the answer.

Q. You didn’t draw the answer? A. N,

Yes.
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Q. Did you tell Dumont what you wanted to put
in the answer? A. I told Mr. Dumont and he was
sick and his assistant drew it. Mr. Dumont told me
his assistant drew the answer.

Q. Well, it is your answer; you told whoever the
draftsman was that Mrs. Tucker had removed the
stock from Brooklyn with the idea of revoking the
frust and making a new trust for the benefit of all
her children, and found that the Federal tax was $6
high that she wouldn’t do it and decided, therefore,
that she would do it by her will? A. No, I couldn’t
say that.

Q. Well, did Mr. Holmes read the will to your
wife? A. I don’t remember that. I know we were
in a hurry to get back to the children.

Q. Were you with her all the time there? A.

Q. Did you see somebody there by the name of
Hood 2" AL ¥es

Q. And somebody by the name of Fox? A.
Yes. '

Q. Did you see them sign their names as wit-
nesses to the will drawn by Mr. Holmes? A. I
don’t remember seeing them sign their names.

Q. Did you see your wife sign her name? A. 1
don’t remember that. :

Q. When you came in from the hotel, as T under-
stood you to say you did to Mr. Holmes’ office, and
the will was all ready, who produced the wiil? A.
We were having two wills drawn; my wife was
having her will drawn and I was having my will
drawn, both at the same time.

Q. You don’t answer the question: Who pro-
duced the will? A. You mean Mrs. Tucker’s will ?

Q. Yes. A. Mr. Holmes.
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Q. Where was it in his office? Has he got more
than one room? A. Yes, he has three rooms.

Q. Was it in his own office when it was produced ?
A. Yes.

Q. To your wife? A. Yes.

Qo Xou saw ‘that? Al Yes.

Q. Now, then, was your will produced at the same
time by Mr. Holmes? A. I think Mrs. Tucker’s
will was completed first.

Q. And then yours? A. And then mine.

Q. Was it handed to your wife to read? A. 1
think it was.

Q. Did she read it? A. (Witness pauses.) I
am trying to think whether she did. I think she did.
I'm not positive of that at all, but I think she did.

Q. Did she say anything to Mr. Holmes before
she signed the will, or at that time, concerning the
manner in which that will revoked any trust? A.
Well, there was a discussion just before the will was
executed, as I recall it. I think in that connection is
where part of the discussion came up about the tax,
and Mr. Holmes said he was hazy on the Illinois tax.
I don’t recall it very clearly.

Q. Well, did your wife ask him how the will of
hers revoked the trust? A. I don’t recall that.

Q. You've been married since this suit was
started again, haven’t you? A. 1 have.

Q. And didn’t you and your present wife go up
to see Mr. Holmes and ask him whether Mrs. Tucker

hadn’t told him to put a revocation of the trust in |

the will? A. No, I didn’t ask him.
Q. Or words to that effect? A. No, I didn’t.
Q. You went up there to see Mr. Holmes and to
get his testimony as to what occurred at the time
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Mrs. Tucker asked him to draw the will? A. I
went to see Mr. Holmes to ask him whether I should
surrender the contract and these stock checks.

Q. You don’t answer the question: You went up
there, not only with your present wife but you took
Mr. Dumont with you, didn’t you? A. This was
after the suit?

Q. I am talking about after the suit started,
and I am asking you if you didn’t go up there to find
out what Mr. Holmes would have to testify to about
the occurrences surrounding the execution of your
wife’s will? A. Yes.

Q. And you asked him, didn’t you, whether Mrs.
Tucker hadn’t said to him: “I want you to draw a
will revoking this trust,” and that he answered,
“She didn’t say any such thing,” or words io that
effect? A. No, I don’t remember him saying that.

Q. He refused to testify that she directed him
to draw a will revoking the trust, didn’t he? A.
I don’t remember that.

Q. Well, he refused to testify as you expected he
would testify? A. I don’t remember.

Q. Don’t remember anything about it. But Mr.
Holmes isn’t here; you haven’t subpoenaed him and
you haven’t asked him to come here as a witness?
A. 1 asked him if he would.

Q. You haven’t asked him to come here as a
witness, have you? A. Not today. ;

Q. Or any other day? A. Yes. If he is needed
we will have him.

Q. No, no; but you didn’t expect to need him or
to have him, didyou? A. I didn’t think we needed
him. '

Q. That is a roundabout way of answering, but
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I guess that’s good enough. Do you know how many
dividends Mrs. Mayer received on the Gypsum stock
which she held in trust? A. You mean from the
time it was created?

Q. Cash dividends. A. From the time it was
created 7

Q. Yes. A. No.

Q. Do you know whether she received a dividend
in the very same year in which she was made trust-
ee? A. No, I don’t.

Q. Do you know whether she received a cash
dividend of $525. in December, 19147 A. 1 don’t
remember that.

Judge Lewis—I would like to ask Mr. Drew-
en—and I don’t think it will affect Your Hon-
or’s judegment about. the matter if I talk out
aloud—I have a statement showing the whole
amount of these cash dividends from the

company to Mrs. Mayer, and if Mr. Drewen

is willing to have that go in I will offer it.

Mr. Drewen—May I say this without pre-
judice to myself: There is one item there—

Judge Lewis—I have made one mistake
which I have corrected.

The Court—Mr. Drewen, have you any ob-
jection to this being introduced as the defend-
ant’s proof, you, of course, not being bound
by it, and that if you find any error you are
at liberty to correct it?

Mr. Drewen—That is all right.

The Court—That is all you want, Judge,
isn’t it? '

Judge Lewis—Well, I think so.

97
Garrett R. Tucker—cross

The Court—You don’t intend to definitely
and perpetually bind his client as to the cor-
rectness of it?

Judge Lewis—Oh, no.

The Court—You just want his consent?

Judge Lewis—I will put the question in
another way, because I don’t want to, if I
can avoid it, take that evidence.

Q. I show you a statement purporting to have
been made by the U. S. Gypsum Co. of the various
transactions concerning this trust stock, and I show
you a dividend made in Dec. 1914 of $525 in cash,
and ask you if it is safe to assume that that was a
dividend made to Mrs. Mayer.

Mr. Drewen—I object, on the ground that
the question itself calls for a conclusion, and
the answer would be more so, whether this
witness thinks it is safe to assume it.

Judge Lewis—Well, he could answer that if
he wants to. I want to get that in without
putting the whole thing in.

Mr. Drewen—Well, I withdraw my objec-
tion.

The Court—I understand you have no ob-
jection to it being marked in evidence?

Mr. Drewen—Your Honor has correctly
stated my position.

The Court—He makes no objection to the
informality of the proof if you want to have
that marked in evidence.

Judge Lewis—All right, sir; I will put it
in evidence.
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Mr. Drewen—Subject to correction.
Judge Lewis—Yes.
(The same is marked Exhibit D-4.)

Q. Now, Mr. Tucker, those dividends were all
handed over by Mrs. Mayer to Mrs. Tucker as she
received them? That is, by endorsing the checks
for the dividends. Is that right? A. Yes, sir.

Q. And I now refer to all the dividends appear-
ing on that statement Exhibit D-4. Have you seen
it? A. 1 have not seen it.

Q. Well, look at it. A. (After looking at D-4)
I don’t see how I can swear to it, something I don’t
know anything about, Judge Lewis. I have no tabu-
lated record of this; I have no way to tell whether
all these were handed over.

Q. Well, you just testified that they were handed
over. (Judge Lewis hands statement to the Court,
the Court looks at it and hands it back to counsel.)
When your wife died where were the certificates of
stecck that you have produced here? A. In the
Second National Bank of Paterson, in safe deposit
box.

Q. And did you take them out of the box? A.
I did.

Q. That morning? A. That morning.

Q. How long after your wife’'s death? A. Why,
Mr. Mayer and Mrs. Mayer came up to the house—

Q. The question is, how long after your wife was
dead was it that you took the certificates out of the
box? A. Well, it wasn’t very long.

Q. Was it three hours? A. Well, I am not
sure just when Mrs. Tucker died.

Q. Well, when did you think she died? Did you
leave your house that morning of her death? A.
T did.
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Q. Do you know whether she was dead or not
when you left? A. Yes. »

Q. Was she? A. Presumably.

Q. And you left the house at what hour? A.
I don’t recall the hour.

Q. Was it before 10 o’clock?

Mr. Drewen—If Your Honor please, I don’t
want to be captious, but after Mrs. Tucker’s
death occurred what possible bearing could
it have? If Your Honor thinks it has a bear-
ing I won’t say a word.

The Court—Possibly it is to affect the cred-
ibility of the witness. '

Mr. Drewen—I don’t see how it affects his
credibility. I object, on the ground that it
has nothing to do with this case, and it is im-
material.

The Court—Well, you see you drew a great
deal of testimony from this witness that
Judge Lewis thought was quite as incompet-
ent. Now, among other things, he testified
as to the atmosphere and feeling existing
within the family, and if Judge Lewis can
now impeach what he said in that respect he
has a right to do it.

Mr. Drewen—By showing that something
occurred afterwards?

The Court—Yes, conduct from which he
will argue in trying to convince me that what
he says is untrue. ;

Q. And it wasn’t long before you had the certi-
ficates out of the box; before noon of the morning
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on which your wife died; isn’t that true? A. Mr.
Mayer went over with me to empty the tin box,
cccording to some instructions that Mrs, Tucker and
I had had. -

Q. I didn’t ask you for all that; I asked you if
you didn’t take the certificates out of the box on the
morning of the day on which your wife died? A.
It is possible I took them by noon.

Q. And you took all the certificates out? A. I
emptied the box.

Q. Hers as well as the trust certificates? A.
Yes.

Q. And you spent the next two or three days in
New York trying to get the transfer of those cer-
tificates? ‘A. No, it didn’t take that long.

Q. But you did spend some little time in getting
them transferred? A. No, it didn’t take me very
long to get the transfer.

Q. For that purpose you used blank certificates
and your powers of attorney which your wife had
given you? A. I had some signed, too. I know I
asked Mrs. Mayer to sign. '

Q. Don’t you want to answer the question? A.
Why, some of the stock was endorsed.

Q. You didn’t tell your broker that your wife
was dead at the time you transferred it? A. I did
not.

Q. You didn’t tell people in the bank that your
wife was dead when you took the certificates out
of the bank? A. Yes, I told Mr. Seddon.

Q. When? A. Before I went down to take the
things out of the box, and Mr. Mayer was standing
alongside of me when I told him.

101
Garrett R. Tucker—redirect

Q. You mean in the bank? A. In the bank;
yes, sir. ;

Q. You transferred these into your own name,
didn’'t you—those that you could transfer? A. I
did.

Q. That belonged to your wife? A. 1 did.

Q. And you drew the dividends out, didn’t you?
A, I did:

Q. That accrued subsequently? A. 1 did.

Q. Your wife died July 13, 1926; is that right?
A, Right:

Q. Now, when did you re-marry?

Mr. Drewen—I make the same objection.
The Court—It may be noted.

Q. When did you re-marry? A. November
17
Q. 19267 A. 1926.

Judge Lewis—I think that is all, sir.

Re-direct Examination by Mr. Drewen:

Q. Mr. Tucker, when you came down from the
Water Gap to undertake these successive interests
that Judge Lewis was asking you about this morn-
ing, why was that done—at whose suggestion? A.
We were living in a summer resort—

Q. No, who suggested that you come down from
the place of your business? A. Mrs. Tucker. She
says, “I don’t wish to raise the family in the environ-
ment of a hotel.”

Q. How many years had you been engaged in
the summer hotel business? A. I was raised in

30




102
Garrett R. Tucker—redirect

that line; never knew anything else when I left, and
I didn’t want to leave.

Q. That was your life’s work? A. Yes.

Q. Why did you leave? A. My wife insisteq,
and we talked it over and we finally concluded it was
for the best interest of the children that we leave.

Q. Having left that field of activity where you
had spent your whole life, as you say, did you have
trouble in assembling yourself in something élse?
A. Naturally, it would be hard to get into some
other line and make connections.

Q. Do you know what this fund of capital stock
of the United States Gypsum Company amounted to
after you married Mrs. Tucker? Do you know the
capital stock? A. I do.

Q. What I want to know is, can you tell the
court what increase, if there was an increase, there
was in the fund of stock in the Gypsum company,
from the time of your marriage to Mrs. Tucker up

to the time of her death? A. I can only tell you,

in generalities. I know there was some back divi-
dends amounting, I think, to about 43 per cent.
that was paid on the preferred stock in common
stock. There is where the most of it came; hut the
detes T don’t recall, and I don’t recall how many
stock dividends. I think one of 5 per cent, the next
of 10 per cent., the next 30 per cent., and the next
yvear 15 per cent., and so on.

Q. Well, in the increase of the value of that
stock holding that Mrs. Tucker had, or you both
had, did the fact that you dealt in this stock, as
you have described, contribute in any way to that
increase? A. Yes, indeed. T even went to the
Dime Savings Bank and had a mortgage put on our
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home to buy some of this stock when it was at a
very low figure, say, around $40 a share, and it went
up to $210. That wasn’t a bad deal, was it?

Q. Now, we come to this question that has been
gone into as to the powers of attorney: Did Mrs.
Tucker at that time leave the matter of dealing with
this stock to you? A. Entirely.

Q. Are you the one that had the negotiations
with the brokers in connection with this stock? A.
Yes.

Q. How did you deal with the stock, in the name
of Mrs. Tucker, or simply did you always have to
have recourse to her to have it transferred? A.
As I explained to the court, we always sent the stock
in one envelope and the powers of attorney in an-
other envelope, so that they would never be to-
gether if the mail was lost.

Q. . (By the Court) That isn’t what your
lawyer asked: Did you always have to resort
to Mrs. Tucker whenever you wanted to trans-
fer shares registered in her name? A.
Well, she always supplied me with powers.

Q. Then she did not? A. I always
spoke to her about any transfer.

Q. I know, but did you have to go to her in the
case of a change? A. No, I did not have to. I had
powers to do that.

Q. Who executed those powers? A. I did.

Q. Who signed them—who executed them? A.
Mrs. Tucker.

Q. T show you some 15 or 25 of them and ask
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you if they are certificates executed by Mrs. Tucker ?
A. They are. :

Q. Were they executed in connection with the
business and the transactions that you have just
described? A. They were.

Q. Dealing with the stock standing in the name
of Mrs. Tucker? A. Yes.

Q. And some of these, I notice, are signed by
the name of Garrett R. Tucker—half of them, I
think, or nearly half—and the remainder of them
are signed in the name of Mrs. Elizabeth McCormick
Tucker; how did that come to be; did you sign some
of them yourself in connection with this stock? A.
Yes, I did. If she wanted to execute my stock I
thought she might.

Q. In what way would Mrs. Tucker want to ex-
ecute your stock? A. My health hadn’t been so
awfully good and it isn’t today, and Mrs. Tucker and
I went to an attorney and were advised—

Q. Well, never mind the details; but these pow-
ers were signed by you in blank? A. Yes.

Q. To permit Mrs. Tucker in any exigency to do
the same thing with the stock in your name that
you could do with steck in her name? A. There
was a perfect understanding.

Q. Is that right? A. Yes, sir; yes.

Q. Now, when Mrs. Tucker died did you or did
you not understand that your right to act under the
powers that had been executed by her during her
lifetime survived her death? A. Why, yes; we
were so instructed what to do by her attorneys—
by Mrs. Tucker’s attorney that settled her estate.

Q. You mean the lawyer that settled her estate
that came from Mr. McCormick? A. Yes; the
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lawyer told me what to do—Mr. Julien, of Wingate
and Cullen.

Q. Where are they located? A. In Brooklyn.

Q. Now, did the instructions of the attorney,
Mr. Julien, have anything to do with your going to
the Second National Bank and getting the certifi-
cates out after the death of Mrs. Tucker? A. Well,
he said to us, “If anything happens to either one of
you—if your husband passes away—don’t put on
a long face; pin a rose on you, and empty the box
before it is closed on you.” Those are the very words
he used, and I followed his instructions.

Q. Now, when you went to the Second National
Bank you told Mr. Seddon that Mrs. Tucker had ex-
pired? A. Yes.

Q. Who is he? A. Mr. Seddon is the bank’s
attorney.

Q. He is connected with the bank? A. He is
connected with the bank, and I understand he is in
the office upstairs with Judge Lewis.

Q. And who was with you at the time you had
this conversation with Mr. Seddon? A. Mr. May-
er, Mrs. Mayer’s husband.

Q. And is he the gentleman whose signature ap-
pears here on one of these powers as the witness to
the signature of Mrs. Elizabeth McCormick Tucker?
A. Mr. Mayer signed that after she had passed
away to do this very thing.

Q. Did he sign as a witness to Mrs. Tucker’s
signature? A. Yes, he did.

Mr. Drewen—I offer these blanks in evi-

dence.
(Marked as one exhibit C-1.)
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Q. Now, you have testified here, in answer to a
question on cross-examination, that the stock cer-
tificates, or some stock certificates you offered to
return to Judge Lewis; did you so testify? A. I
did.

Q. When was such an offer made by you? A. I
think the day was Saturday, and I think it was
about four weeks ago. I don’t recall the date.

Q. Where was that conversation or transaction
had? A. In Judge Lewis’s office.

Q. And who was present besides yourself? A.
Mrs. Mayer, Judge Lewis, and one of Mr. Dumont’s
cssistants, a lawyer.

Q. What did you go to Judge Lewis’s office for
with Mrs. Mayer? A. Why, we went to have a
settlement—to settle.

Q. First, let me ask you: Before you went to
Judge Lewis’s office did you have any conversation
with the complainant, Mrs. Mayer? A. 1 did.

Q. And did you and she arrive what you re-
carded as an agreement as to the disposition of this
trust? A. We did.

Q. What was it that you understood you agreed
to do about that—you and she? A. That a trust
company was to handle the trust funds and noct Mrs.
Mayer, to get away from any influence that mighs
be brought to bear on the boys.

Q. Now, when you went to Judge Lewis’s office
was any proposal made to you that was contrary to
your understanding of what had been agreed upcn
between you and Mrs. Mayer? A. Oh my, yes.
They wanted me to sign the rights and title of all
my children away and I don’t know what else. It
was altogether a different thing.
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Q. Was there anything else done or transacted
between you and Mrs. Mayer after you really under-
stood what they wanted you to do? A. No, I was
through.

Q. Now, is that the transaction that you have
in mind when you say that Judge Lewis asked you
about the stock certificates and you offered to re-
turn them to him? A. Yes.

Q. Is that the extent of the transaction had be-
fore Judge Lewis concerning this stock? A. Yes.

Q. What else was usually kept in this tin box
in which the two trust agreements were placed by
Mrs. Tucker? A. Why, estate papers, settling up
Mr. McCormick’s estate.

Q. Anything else? A. And personal things re-
lating to Mr. McCormick’s estate.

Q. Did you ever actually talk with the man who
told you he was a man in Mr. Dumont’s office? A.
No, I did not.

Q. Now, we come to Mr. Holmes. Do you re-
member when you went up to see Mr. Holmes whe-
ther I was with you? A. You were.

Q. Did I talk with Mr. Holmes as to what trans-
pired at the time Mrs. Tucker wanted him to draw
this will? A. Yes.

Q. For the purpose of revoking the trust agree-
Ret AR ouecid:

Q. Do you remember whether or not I asked
Mr. Holmes to come down to testify at this hearing?

A. You did.

Q. Do you recall whether Mr. Holmes told us
his reason for not wanting to come down here; that
it was something connected with a country lawyer?
A. He talked something about a lawyer up in the
Styx.
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Q. Do you remember what he said? A. TI'm
sorry, I don’t.
Q. Do you remember (of course, I don’t want to

lead this witness, and I don’t want to testify my-
self)—

The Court—Well, let us hear your ques-
tion. I have very great power over leading
questions.

Mr. Drewen—I will be as chaste as I can.

Q. Mr. Tucker, do you remember whether or not
Mr. Holmes, when he was asked concerning the lan-
guage of the will carrying out the express intention
of Mrs. Tucker to revoke the trust—do you remem-
ber whether or not he said anything about a bungl-
ing country lawyer? A. I remember that very dis-
tinctly.

Q. What did he say?

The Court—Now Mr. Drewen wants you to
tell us.

Q. Tell what you recall, if you recall it.

The Court—As nearly as you can just what
was said.

A. Well, I remember Mr. Holmes referring to him-
self as a country lawyer, living up in the Styx, and
I think he said, “I am afraid I have bungled all this
thing.”

The Court—He was certainly very frank
about it.
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Mr. Drewen—So frank that he didn’t like
to come here and testify.

The Court—Is that all you want in answer
to your question ?

Mr. Drewen—Yes. I think that is all.

Recross Examination by Judge Lewis:

Q. Was there any trouble with the will that he
drew? He drew a good-looking will like that (show-
ing witness paper) ?

Mr. Drewen—I object, on the ground that
it calls for a conclusion. _

The Court—This is cross-examination of
what you brought out.

Q. You say that when you came to the office of
William I. Lewis, Mrs. Mayer was there, and some-
one from Mr. Dumont’s office; was there anyone else
in Mr. Lewis’s office? A. Yes, a lawyer by the

. name of Rosenkrans.

Q. William Rosenkrans? A. I don’t know his
name. I had seen him around the office two or three
times.

Q. You offered to return the stock, did you not?
A. T did until after I got there.

Q. Did you offer to return the stock? A. 1 did,
but-not after I read—

Q. I want a direct answer to my question.

Mr. Drewen—That calls for an explanation.
The Court—No, it calls for a yes-or-no an-
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swer, and any explanation can be made on
redirect.

A iYes s \

Q. And I declined to take the stock unless it was
with the understanding that a final decree should be
entered in this case; isn’t that so? A. Well, that
wouldn’t mean anything to me, Judge, because I don’t
know what that means.

Q. Didn’t Mr. Rosenkrans, when I said “o him
that T wanted some settlement incorporated in the
final decree in the cause, state that he wasn’t author-
ized to do anything except to come there and give up
the stock and that he wouldn’t come to any terms
about a decree? A. Well, he hadn’t read the pa-
per.

Q. Didn’t I hand a paper to him? A. You did.

Q. To Mr. Rosenkrans? A. Yes, sir.

Q. What paper was it? A. Some legal paper;
I don’t know what paper it was; I couldn’t identify
it if I saw it.

Q. Didn’t I say that I would draft a decree and
send it to Mr. Dumont’s office for his acquiescence ?
A. Well, you might have after.

Q. No, then and there. A. As I recall it, you
gave him a document to read.

Q. Igave? A. AsI recall it, and he said “This
Is not according to the instructions I had.”

Q. Did Mr. Dumont after that show you a paper
of which that is a copy, marked “Final Decree”? A.
I don’t think he did, no.

Q. Now, you say that I showed the paper to Mr.
Willizm Rosenkrans? A. I think you did.

Q. And because of the contents of that paper you
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refused to give up the stock; is that right? A.
Yes.

Q. Now, you say what I wanted, or what we
wanted, was to have you sign away all the rights of
yourself and your children and everything in that?

Mr. Drewen—He didn’t say that.
Q. Well, words to that effect.

The Court—That is what I understood him
to say. What did you understand ?

Mr. Drewen—That he was to sign away the
rights of his own children in this trust stock.

A. That is what I meant.

The Court—While we are on this subject,
Mr. Tucker’s testimony on that particular
phase of the case is very unsatisfactory, be-
cause I don’t understand it, and it is neces-
sary that I do understand it if I am going to
decide this case. Mr. Tucker, let me ask you
this:

Examination by the Court:

Q. Just what was it that you say was demanded
of you when you went to Judge Lewis’s office to
consummate the settlement, that caused you to re-
fuse to go through with it? A. Well, I tried to
get in touch with Mr. Dumont a number of times,
and it would be sometimes three days before 1 could
get hold of him. He wasn’t well. And I made an
appointment to meet him at his office and he prom-
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ised me he would be there, but when I got there he
was not there. Mr. Rosenkrans was there, and it
was at that particular time that Mr. Rosenkrans
told me that he drew the answer and he knew all
about the case, and so forth and so on, and that’s
the first that I knew that Mr., Dumont was not handl-
ing the case; it was being handled by Mr. Rosen-
krans, and he called up Judge Lewis and made an
appointment, and we went over there with the un-
derstanding that there was a settlement in mind
with Mrs. Mayer and me at that time; and that
settlement was, that we had been very unhappy dur-
ing the Christmas season, the children home, and so
forth, and Mrs. Watters wrote me a very strong let-
ter.

Q. Mrs. who? A. Mrs. Watters, my mother-
in-law, wrote a very strong letter, o the effect that
I had spoiled her Christmas and the Christmas of
the whole family was destroyed, and made a very
strong appeal that this should be settled. Anather
reason was, that Mr. Adams, a brother-in-law, told
me that the family was very anxious to settle. And
so, with their strong appeal, and the fact that I
hadn’t had a happy Christmas at all with the babies
at home and my wife deceased, I got in my car one
morning, and I called Mr. Adams up before I went
down and I says, “Charley, will you be home a few
minutes? I am coming down to sign the Locarno.”
And he said he would; and I said, “From what you
tell me it is altogether a different idea from what I
had in mind that they want to do.” And I went down
and I met Mrs. Adams and Mrs. Watters, and we
talked things over, and we thought we had come to
a settlement. I have always felt that Mrs. Watters
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was the one that was handling the whole thing for
her daughter.

Then Mrs. Watters, and Mrs. Adams, and Mr.
Adams got in my car, and we all drove up to Mrs.
Iayer’s, and I put the matter up to her and after
we talked the thing over very plainly as to what
would be a very happy solution we felt that we could
be very happy together. That has always been my
idea, providing they would put this in a trust foun-
dation and have the trustee a company that was
competent to handle it, because Mrs. Mayer, I felt,
had not had the experience in handling sums of this
size and kind. That was first and foremost in my
mind, for two reasons: One reason was, to get rid
of any influence that they might exercise over this
boy—

Q. I understand all this and have understocd the
salient features of it right along; but I don’t under-
stand what you were asked to submit to when you
reached Judge Lewis’s office that caused you to re-
fuse to go through with it. A. Well, Judge Lewis
also said—Oh, I also told Mrs. Mayer, or Mrs. Mayer
told me that she didn’t want any of her sister’s
money, and I felt that that was the reason she was
doing this, because she wasn’t mentioned in her
sister’s will. And she said, “I don’t want one cent
of my sister’s money” ; and I said, “then we can be-
oin to do business.” And the first thing, Judge Lewis
said that Mrs. Mayer was entitled to certain com-
missions, and it ended up by his saying, “Then this
will have to be decided in the courts, or in the Court
of Chancery once and for all,” and, as I got it, that
my children wouid have no right or title to this at
any later date. In other words, I should break the
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wife’s will by signing the rights and titles of the
children away to this particular trust fund that she
willed to the children.

Q. That was the principal thing. A. That was
the meat of the matter, and I objected to it.

By Judge Lewis:

Q. Now, didn’t T say to Mr. Rosenkrans that be-
fore the matter could be settled I would want to
have a decree entered in this suit—a final decree,
disposing of it? A. I think you did.

Q. And didn’t I say that why I wanted a decree
was, that this trust was in full force and effect? A.
That you said it was in full force and effect?

Q. Didn’t T say that this trust was in full force
and effect? Didn’tI say that? A. I don’t remem-
ber it.

Q. And didn’t I say that I wanted it decreed that
Mrs. Mayer, as trustee under said trust agreement,
is entitled to have the certificates of stock of the
Gypsum Company, mentioned in the bill of com-
plaint— A. Yes, but how could I say the instru-
ment was in effect?

Q. I say, didn’t I say before I would take a certi-
ficate that I must have a decree of that kind, or
consent to a decree of that kind? A. Well, T don’t
recall the language that was used.

Q. That T should have a decree requiring you to
pass them over to Mrs. Mayer; didn’t I say that?
A. I don’t remember that.

Q. And that I should have an allowance for
counsel fees to myself out of the trust fund? A.
I remember that very distinctly (witness and coun-
sel smiling),
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Q. And that there should be an allowance out of
it to the counsel on the other side. Didn’t I say
that? A. I don’t remember that.

Q. And didn’t Mr. Dumont show you a decree
which I then drafted, and afterwards sent to him
for approval? A. I saw some kind of a complete
surrender, whatever that was.

Q. You saw what? A. I saw some kind of a
complete surrender, whatever that was.

Q. Isn’t that the decree, that I showed you a copy
of a little while ago? A. It might be, but it doesn’t
look like it to me.

Judge Lewis—I hate to go into this col-
lateral matter; it has nothing to do with the
merits of the case, as I look at it; but it is
such an absurd thing,

Q. Mr. Dumont showed you a letter which I
wrote to him? A. (continuing) I didn’t see Mr.
Dumont; he was sick.

Q. No, afterwards. A. The only time I saw
Mr. Dumont—

Q. Didn’t he show you that letter afterwards?
A. No, he did not.

Q. This letter reads: My Dear Mr. Dumont—I
am enclosing draft I have prepared for the final de-
cree in the above-stated cause, dated February 21st.
A. No.

Q. And underneath, written in Mr. Dumont’s
handwriting, and signed by him: “Duly received
with thanks, Wayne Dumont.” Didn’t he show you
that? A. No.

Q. And didn’t he show you the decree (exhibit-




116
Garrett R. Tucker—recross

ing paper to witness). This was with it. A. I
didn’t see Mr. Dumont from the time I was in the
office with Mr. Rosenkrans until the time I went to
his home and told him I would like to get somebody
else. ' »

Q. To bring the matter to a close shortly: You
came to my office with Mr. Rosenkrans that morning,
ready to deliver up those certificates of stock without
one word, or without any sort of an agreement to be
signed about it; isn’t that so? A. No: I had very
different things in my mind.

Q. But you didn’t disclose them. A. Well, we
talked them all over.

Q. You didn’t have anything in writing. did you?
A. No; we talked them all over.

Q. You handed these certificates of stock to me,
on the table? A. No, I put them on the table and
showed you that I had them right thére,

Q. Now, didn’t you hand them over so that I could
take them? Didn’t you come there with the idea
that you were going to give up those certificates of
stock and drop the matter? ‘A. Oh, no; I had a
very definite idea in my mind.

Q. What was your definite idea? A. T told you.
It was to get rid of the influence over that boy.

HQ. Well, I won’t pursue it any further; that is
all.

The Court—Does that close the case?

Mr. Drewen—Except possibly I want to
say this: Your Honor may want Mr. Holmes
here. If Your Honor does want him here I
am perfectly willing to ask him to come, or
to take his testimony wherever he is. It is
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Stroudsburg, Penn. He is a nice, quiet, slow-
speaking  man,

The Court—I don’t know whether I ought
to indicate whether or not T want certain
proof submitted. I have been wondering,
would there be any privilege?

Mr. Drewen—I don’t think so. I understand
the rule as to privilege is, that the client is
the only one who can invoke it.

The Court—Well, if any of the testimony
that has been adduced today is of any mater-
fiality, is competent and of importance, it
seems to me that Mr. Holmes’ testimony
would be very important. '

Mr. Drewen—It would seem so.

The Court—Is he the only witness?

Mr. Drewen—He is the only other witness
I can think of now.

The Court—How much time would be re-
quired to put in any other proof that you may
have?

Judge Lewis—I am willing to let this case
oo without any further proof, just as it
stands.

The Court—Was the examination and cross-
examination of Mr. Tucker finished?

Judge Lewis—Mr, Drewen said that he had
closed his case, except possibly he would bring
down Mr. Holmes.

Myr. Drewen—I want to state to the Court
my recollection of that. I can recall the clos-
ing scene by reason of what Your Honor said
to me, which I will read from the record:
“The Court—Does that close the case? and
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I answered: Except possibly I want to say °

this: Your Honor may want Mr. Holmes here.
If Your Honor does want him here I am per-
fectly willing to ask him to come, or to take
his testimony wherever he is * * 7

Now, in regard to Mr. Holmes, we did not
know until Tuesday of this week that M,
Holmes could not be here today. Mr. Holmes,
of course, is willing to come here, We can’t
compel him to come here, but he will come
We think his testimony is important and that
he should appear before Your Honor. He says
that he can come any day next week, or any
other time, of course, that Your Honor may
fix, as long as he has notice in advance suf-
ficient to allow him to make other arrange-
ments so that his coming here will not con-
flict with his other appointments. Judge Lew-
is may wish to close his case before we pro-
ceed, and I give Your Honor the exact situa-
tion so far as Mr. Holmes is concerned and
the closing of our case.

The Court—I don’t understand that there
1s any application other than the application
to hear the testimony of Mr. Holmes, and
if Judge Lewis is willing to proceed with that
reservation he may do so.

Judge Lewis—If Your Honor will allow me
a moment to consider it.

The Court—Certainly.

Judge Lewis—I think we had better go on,
sir, with the understanding that Mr. Holmes
1s to be produced within a very limited period
and we will be at liberty then to put in any-
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thing that we desire in response to what he
said.

The Court—You may be assured that you
will have that opportunity.

Judge Lewis—I would like to ask Mr. Tuck-
er a few more questions.

GARRETT R. TUCKER, recalled for further cross
examination, testified as follows:

Cross Examination by Judge Lewis (continued) :

Q. Mr. Tucker, have you yet filed an inventory of
the estate your late wife left and disposed of by
her will annexed to the answer in this cause? A.
The inventory has been taken, Judge Lewis, and it
Is in the hands of Mr, Dumont, I think. We have g
copy of that inventory. That inventory was taken,
I think, in October or November last. We have a
copy of ‘it.

Q. Mr. Tucker, let me call your attention to the
fact that you are in the habit of not responding to
the question. I asked you if you had filed an inven-
tory in the surrogate’s office yet of that estate. A.
Judge Lewis, I do not know anything about the pro-
ceedings that have been taken; I don’t know whether
it is filed or not.

Q. That is not responsive. I want an answer to
my question.

The Court—The last part of it, I think, is
responsive; he says “I do not know.” The
question called for one of three answers,
“yes,” or “no,” or “I don’t know.”
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A. 1 don’t know.

Q. You don’t know whether it is filed or not?
. A. No.

Q. Have you sworn to any inventory? A. I
have.

Q. Of your wife’s estate? A. I have.

Q. -Your late wife’s estate? A. I have.

Q. What was the amount of the inventory ? A.
I don’t remember.

Q. Was it $100,000 in value? A. I don’t re-
member, Judge Lewis. :

Q. Was it $200,000? A. I don’t remember.

Q. Was it $300,000? A. I don’t remember.

Q. Was it $400,000? A. I don’t remember.

Q. Was it $500,0002 A. I don’t remember,
Judge Lewis,

Q. Have you no idea? A. I have not at this
time, no. I did not refresh my mind on it.

Q. Do you know what the assets of your late
wife’s estate consisted of? A. I wouldn’t know
without looking over my books.

Q. Have you your books with you? A. [ have
not. I don’t mean books; I haven’t any books. I
mean the accounts which T have—memorandums, we
may call them.

Q. It depends purely on memoranda, does it?
You have no books and it depends wholly on mem-
oranda? A. It does,. :

Q. Did she not have 275 shares of preferred
stock of the Gypsum Company? A. Judge Lewis,
I couldn’t tell you the exact amount. I would only
have to guess at it.

Q. Didn’t you, in the week of her death, get those
275 shares transferred into your name? A. I
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wouldn’t know the amount; it has been a long time.

Q. Did she not have 2413 shares of the common
stock of that company? A. I know she had com-
mon and preferred; the amounts I wouldn’t know.

Q. Couldn’t you tell within a thousand, or two
thousand, or three thousand shares? A. 1 imagine
around 2400 shares would be about right; I couldn’t
tell you the exact number,

Q. You had those shares transferred into your
name also of the Gypsum Co. within a week after
her death? A. Transferred in my name?

Q. Yes.: A. I did.

Q. And you are named personally as executor of
the will ?

Mr. Drewen—If Your Honor please, that
was all gone into on cross-examination before;
it was explained by the witness. I don’t think
it would make any difference, anyway. I don’t
know whether he is doing this for the pur-
pose of refreshing his memory, but it has
all been brought out.

Judge Lewis—No, it has not, I am scrry to
say.

The Court—I don’t recall whether this
exact line has,

Q. (Question read by stenographer.) A. I am.
Q. And you also drew the dividends on that
stock, did you not? A. The dividends were mailed
to me.
Q. Well, you cashed the checks, didn’t you? A.
[ did.-

Q. And you were finally compelled to put back
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those shares in the name of your wife; isn’t that so?
A Idid.

Q. And they so stand today—that is, your late
wife—is that so? A. Yes.

Q. And they so stand today, do they not? A.
I couldn’t tell you.

Q. Why can’t you tell? A. I don’t know whose
name they are in today; I haven’'t got possession of
them.

Q. Where are they? A. They are in Chicago.

Q. The certificates? A. Yes.

Q. You sent the certificates that were made out
in your name back to Chicago to be transferred by
the company into your late wife’s name again, did
you not? A. To be re-transferred, as they were
transferred in error.

Q. Whose error? A. My error.

Q. What error was that? A. I was advised by
an attorney—I want to get this straight—I was ad-

vised by an attorney in Brooklyn to keep our se-

curities in two different boxes—safe-deposit boxes
—and that in case anything should happen to myself
or my wife, my wife would have the executed power.
of attorney, if that is what they are called. of my

stock and I have the powers of her stock, and, to

avoid any red-tape, that I should go down to the
safe-deposit box and empty the box, having the pow-
ers of attorney of this stock, as my own and have it
transferred. - This was also talked over by my wife
and myself in Mr. Seddon’s presence, and when I
went to the bank I went with Mr. Mayer, Mrs. May-
er’s husband, and told Mr. Seddon that the wife had
passed away, and I repeated the story to him that
the wife and I had told him before—I don’t know if
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I have it straight—the explanation of how we should

do it, because it has been about three years since

we had this advice in Brooklyn. But, however, I ex-
plained it to Mr. Seddon, that Mrs. Tucker had
passed away and now I came over with Mr. Mayer
to get the securities and close the box; and then I
went down and emptied the box; and after I had the
box emptied I told Mr. Bond—is that the name of the
man who had charge of the securities vault?

Q. Yes, he is right here. A. I told Mr. Bond
that Mrs. Tucker had passed away this morning.
He says, “Well, I don’t think, then, you should take
these securities.”

Mr. Drewen—May I ask at this time what
the question is?

Judge Lewis—Yes, I asked him what the
error was that he made the transfer.

The Court— (Addressing the witness) Now,
you told Mr. Bond that your wife had died,
and he said he didn’t know whether it was
proper for you to take the contents of the
box.

A, —and he said, or asked me, if I had seen Mr.
Seddon, and I told him I had, and I think he went
up to see Mr. Seddon while Mr. Mayer and I waited
downstairs, and I don’t recall what he said when he
came back, but I do know that we had a little con-
versation over the matter, and I said, in a joking
way, “Well, possession is nine points of the law.”
There were no objections raised that I shouldn’t take
it, and with the advice I had I didn’t know any dif-
ferent. 1 was advised to take it, and Mr. Seddon

o
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didn’t seem to raise any objections, and Mr. Mayer
knew what I went over for. I didn’t break in the
bank and take it, and it was all open and above-
board and they knew exactly what I was doing and
there were no objections raised at all at the time

Q. Now, will you please tell me— A. (Inter-
rupting) If there was an error that is what [ would
call the error.

Q. What was the error that caused you to make
this transfer of stock from your wife’s name into
yours? A. I don’t think I could answer your ques-
tion, Judge Lewis.

Q. You can’t answer that? A. No, I do not
know the technique.

Q. Well, I will ask you.why you transferred that
back to your wife’s name afterwards. A. Well, I
transferred that back because Mr. Dumont told me
that I had committed an error—

Q. An error? A. —and I should transfer that
back. So I did, together with the dividends and all
that went with them. ,

Q. Now, what was that error that you had com-
mitted? A. I really don’t know.

Q. What was it that the lawyer in Brooklyn was
helping you to avoid? A. That I don’t know:.

Q. How did he tell you what red-tape could be
avoided by that? A. He said very distinetly, “Now,
Mrs. Tucker, if anything happens to your husband,
don’t go down with a long face; pin a rose on you
and go down with a smile and take the securities
out, and it will save you a lot of trouble.”

Q. Why should she pin a rose on and go with a
smile? A. Well, I don’t know; that was his advice.
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Q. Might I suggest, that such appearance would
destroy any thought in the bank that there had been
a death in the family ?

Mr. Drewen—Is that a question?

Judge Lewis—Yes. :

Mr. Drewen—Then I object to it, in that
form.

Q. I ask you if that was your thought? A.
Well, I didn’t go over to the bank with a rose pinned
on, and I explained to the gentleman that the wife
had passed away before I took the securities.

Q. That is all right; now so much for those se-
curities. What were they worth, about, the 275
shares of preferred? A. Well, I imagine they were
worth a little over par.

Q. And have they increased in value since? A.
No, they have decreased.

Q. What was the common worth? A. Well,
now, wait a minute. I imagine the preferred is
about—it hasn’t changed very much. It might have
changed two or three dollars a share, but not very
much. The decrease has been in the common.

Q. Decrease in value or in the market price? A.
Well, I would say in value.

Q. What was the common stock selling for when
you went there? A. - Well, that is in the inventory,
and runs in my mind around 156 or ’65, or something
like that. :

Q. What has it been selling for recently? A.
Well, it sold yesterday for 98. Now, of course, added
on that is 385 per cent. dividend.
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Q. I wish you would answer the questions and
nothing more.

Mr. Drewen—He asks the witness a ques-
tion and the witness proceeds to tell him.

Q. What was it worth? I didn’t want the divi-
dends yet. What was it selling for last month, the
common stock? A. Why, it has been selling—last
month I think it was anywhere from 101 or 102.

Q. What was it selling for last March, Mr. Tuck-
er?

Mr. Drewen—Might I object as immaterial
and irrelevant.

A. I think about the same price.

The Court—I confess I don’t see the mater-

1ality of it, but this is cross-examination.
Judge Lewis—I promise to connect it.
The Court—All right,

Q. What was it worth last March? A. Well,
it is pretty hard for me; I don’t recall from day to
day, unless I would refresh my mind.

Q. What was it worth last February? A. I
don’t know ; that’s too far back.

- Q. Last January? A. I do remember January,
right after the stock dividends were declared. I an-
ticipated the stock dividends and sold around $35
off.

Q. That is to say, the stock that was selling for
about 156 when your wife died you say went down?
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A. Yes, there is a difference in July and January,
six months.
Q. Why don’t you answer ?

Mr. Drewen—May I ask that the witness
be permitted to answer?

Judge Lewis—Your Honor, I asked a simple
question.

The Court—Of course, that question calls
for a yes-or-no answer. Cross-examining
counsel is entitled to a categorical answer.
The answer was ‘“yes,” and then he under-
took to explain some difference in the price
between July and January. That is a matter
he may explain on redirect examination.

Judge Lewis—I want him to explain now,
sir, but I want to get it in my way.

Q. The price of 156 for stock your wife held at
the time of her death persisted until about January,
didn’t it, for the common? A. No. '

Q. How much did it fall? A. I don’t remem-
ber, Judge Lewis, but I know it dropped.

Q. They had declared a stock dividend, had they
not, payable on that stock in January, 1927; isn’t
that so? A. Yes.

Q. And that was the cause of the depreciation
in the market value of the stock, wasn’t it? A.: I
Imagine so.

Q. And it came down quite sharply until it got
akbout the same market price per share as was asked
at the time the stock dividend was issued? A. I
don’t know whether I get your question.
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Q. (Question read by the stenographer.) A.
Well, it dropped lower than the stock dividend.

Q. Has the common stock at any time since
January sold for less than 957 A. T don’t know
that it has.

Q. Has it sold at any time for more than $100
4 share since last January? A. I think it has.

Q. How much more? A. I couldn’t tell you.
I have seen it quoted 104, but how much more I don’t
know.

Q. Now, were there any other— A. (Inter-
rupting) May I make an amendment to that: I
think right after it went ex-dividend for a very short
period. I think it has been quoted on the market at
110, but I never saw it selling for that. I think
there is a quotation at 110.

Q. It would be selling ex-dividend in December
of 1926, wouldn’t it? A. Ex-dividend cash, but not
stock. Get that?

Q. I am willing to get that. A. Ex-dividend
cash but not stock.

Q. Then you would say that those assets of your
wife’s estate were worth about the figure that you
have given that they sold in the market for at the
time of her death; is that right? A. Well, I don’t
know whether you could market a large amount at
the same price.

Q. You think it might be worth less than the
market price because of the larger amount of stock;
is that the idea? A. I don’t know, I say, how that
might affect it.

Q. Well, somewhere about that figure that you
oive as the market price should be applied e the

129
Garrett R. Tucker—cross

total number of shares belonging to her at the time
of her death? = A. I think that would be fair.

Q. And do you know how much that wouid am-
ount to? A. No, not unless I would figure it up.

Q. You have mnever figured that? A. Well,
Judge Lewis, it has changed with the different stock
dividends and cash dividends that have been paid.
The amount has been changed about every quarter.

Q. Now, the variance of value of the common
stock has not been below the figures you are speak-
ing of in your testimony? A. Yes. The lowest
that I have seen from, maybe 165 or whatever it was
at the wife’s death it has decreased. I think it has
been down as low as 94.

Q. And is that largely by reason of the stock
dividend not being declared and paid in March of
19277 A. No, Judge Lewis, it is not.

Q. What was the other cause? A. Well, they
have had a great deal of competition lately in Texas.

Q. I don’t want to go into that, if that is so; but
the natural result of the stock dividend would be to
drop the value of the shares when a dividend was
made? A. Of course, in the main it would, but
when you look over the history and see that the
other 35 per cent. dividend was paid, it jumped high-
er than it was when the dividend was declared. .

Q. Well, I think you have told us all I want on
that. Now, -what other assets did your late wife
have when she died ? :

Mr. Drewen—May I object to this as in-
competent, irrelevant and immaterial, and
urge upon Your Honor that I think it is im-
material because this issue involves only the
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question as to the trusteeship of the fund,
on the basis of their allegation, or, as they
allege in their complaint, as to the stock of
this Gypsum Company ? Now, if Judge Lewis’s
question is going to take in all the assets of

the deceased Mrs. Tucker I say it has no

bearing on this issue.

Judge Lewis—If Your Honor please, it is
perfectly proper cross-examination to affect
the credibility of the witness; and I propose,
sir, and the matter can be stricken out if I
don’t do it—I propose to connect this with the
proofs that will be of the greatest importance
upon the issue in this very matter.

The Court—On that condition I will over-
rule the objection.

Q. Now, what other assets did your wife have
in her estate at the time of her death than the
shares of stock that we are talking about? A.
Why, Judge Lewis, I made a sworn statement in
the inventory and I couldn’t recall it.

Q. Mr. Tucker, you mean to tell us here that you
don’t know whether your wife had anything more
than this stock in her estate? A. That was the
major portion of her estate, yes.

Q. It was? A. Yes, sir.

Q. What was there besides this stock? A.
Well, there were a few shares of subsidiary com-
panies of the Gypsumn Company, Culxver and Port
Clinton Railway and how many I don’t know; and
Erie and Michigan Navigation, how many I don’t
know. The men that took the inventory had them
in their possession and we counted them.
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Q. Would the whole value of the balance of the
assets of her estate amount to $20,000? A. Idon’t
think it would.

Q. You don’t think it would? A. No.

Q. That!is all.

Redirect Examination by Mr. Drewen:

Q. Mr. Tucker, this Mr. Mayer whom you have
been speaking of is related to the complainant in
this case how? A. Mr. Mayer is the husband of
Mrs. Mayer. ]

Q. The complainant? A. The complainant.

Q. Now, these stocks about which you have been
questioned this morning, when they were transferred
to your name after the death of your late wife, and
the dividends on stock which were paid and re-
turned—is that stock which was at any time in this
so-called trust fund? A. No.

Judge Lewis—If Your Honor please, I now
desire to offer in evidence a copy of a petition
filed by the defendant Garrett R. Tucker in
the Bergen Co. Orphans’ Court on or about
March 28, 1927, for the adoption of Henry W.
McCormick, a minor, together with the affi-
davits of Garrett R. Tueker, and the consent
to the adoption by Henry W. McCormick, and
the acknowledgement of Henry W. McCor-
mick before a Master in Chancery; and I pro-
pose to read one portion of that petition.

Mr. Drewen—Let me make an objection
to that, and to any evidence or amy docu-
ments having to do with the adoption of Hen-
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ry W. McCormick, as irrelevant and immater-
ial.

Judge Lewis—I propose to show its ma-
teriality by what I shall shortly read.

The Court—Objection overruled.

(The same is marked Exhibit C-2.)

Judge Lewis—And I ask to read it.

The Court—Go ahead.

Judge Lewis—Your Honor will recall prob-
ably that the statute regulating the adop-
tion of infants provides that a petition shall
be filed by the applicant, which shall set forth
the property of the minor who ig to be adop-
ted, and a description of that property is as
follows: This was filed March 28th last.

“The said child is not possessed of any
interest whatever in real property, so far
as your petitioners know and as they verily
believe ; the said child is, however, the bene-
ficiary of a trust fund created for his bene-
fit by his mother. Your petitioner Gar-
rett R. Tucker is trustee of said trust,
which is constituted wholly of securities
and have a present market value, approx-

_ imately of $204,180.”
and that is sworn to by him.

JOHN B. H. BOND, sworn on behalf of tha com-
plainant, testified as follows:

Direct Examination by Judge Lewis:

Q. Where do you live, Mr. Bond? A. In Pat-
erson, N. J.
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Q. Street address, please. A. 908 Hast 27th
Street. .

Q. What is your business? A. I am with the
Second National Bank in Paterson,

Q. In what capacity? A. I have charge of the
safe deposit vaults.

Q. And for what period of time have you had
charge of those boxes? A. Since, April, 1923.

Q. Please state what your general business is as
custodian or officer in charge of those boxes. A.
I suppose I might be called the manager of the safe
deposit department. I receive the customers, I rent
the boxes, I collect the rents and wait upon the cus-
tomers when they come in.

Q. And do you keep any records? A. I do.

Q. When a person comes to rent a box and you
rent it, what evidence of the transaction is retained
by you? A. We have a card, and the customer
renting: the box signs the card.

Q. Do you know Garrett R. Tucker, the defend-
ant'in this suit? A. 1 de.

Q. Did he rent a box in the Second National Bank
from you? A. He did.

Q. Did he sign a card at the time? A. He did.

Q. Have you the card with you? A. I h‘tave.

Q. Will you please produce it. A. (Witness
produces card and hands it to counsel.) :

Q. Are you familiar with Mr. Tucker’s signa-
ture? A. Yes, sir. ‘

Q. Is this his signature to the card? A. It is.

Q. And is that your name written underneath
as a witness? A. Yes, sir,

Q. Was the card filled in when it was signed?
A. Yes, sir.
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Q. And what was the date upon which that box
was rented to Mr. Tucker? A. The 13th day of
March, 1925.

Judge Lewis—I offer the card in evidence.
(Admitted and marked Exhibit C-3.)

Q. Have you the card which shows the number
of times anyone, entitled to enter a box rented to
Mr. Tucker, entered the box? A. I have.

Q. Have you the card with you? A. I have.

Q. Will you produce it? A. (Witness produces
card and hands it to counsel.)

Q. Does the card bear the signature of Mr. Tuc-
ker? A. It does.

Q. And what else does it show? A. The dates
of entry to the safe-deposit box.

Q. 'When you say “the signature of Mr. Tucker,”
am I right in supposing that it is his signature in
each case—he signed it himself? A. Yes, sir. /

Q. And thereby got access to the box? A. Yes,
Sir.

Q. What is the last date of access by him to the
box? A. July 13, 1926.

Judge Lewis—I offer the card in evidence.

(Admitted and marked Exhibit C-4.)

Judge Lewis—Might I ask, if Your Honor
rlease, in order not to break up the records,
whether those two cards, having been mark-
ed, may not be read into the record? (Ad-
dressing counsel) Have you any objection to
that?

Mr. Drewen—No, sir.
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Judge Lewis—Well, they can be produced
again, or copies made of them.

The Court—Well, what about copies fur-
nished by the bank?

Mr. Drewen—That would be all right.

A. We have no copies.
The Court—(Addressing the witness)

Would there be any great difficulty in getting
copies of these from the bank?

A. Idon’t think so. But how would you reproduce
the original writing?

The Court—Reproduce it on the typewrit-
ing machine.

That would be very simple, yes.

Q Do you recall the visit at the bank by Mr.
Tucker on July 13, 1926? A. I do. :

Q. Was there anything unusual or extraordinary
about what occurred in the course of business upon
that visit which impressed it upon your recollection ?
A. Yes, sir.

Q. Please tell the court what occurred when Mr.
Tucker was at the bank on July 18th, 1926, which
was impressed upon your memory. A. Mr. Tuec-
ker, accompanied by Mr. Mayer, came to the safe
deposit department on the morning of July 13th,
1926. He handed me his key for the safe deposit
box., Tt was opened, and the box was delivered to
him, and he went to one of the booths, accompanied
by Mr. Mayer. - I went back to my desk. In a few
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minutes Mr. Tucker called me to the booth and said,
“I want to tell you something: Possession is nine
points of the law, isn’t it?”

I replied: “I have heard that quotation some-
where”.

Myr. Tucker said: ‘“Mrs. Tucker died in the early
hours of this morning”.

I said to him, “Mr, Tucker, if I had known that
lleroie I had opened the box, under the law I couldn’t
have done so’”’. At that time the box was empty; he
had possession of the securities, or the contents of
the box, and I couldn’t do very much; but I said:
“T would like you to talk to Mr. Seddon about this
before you go upstairs, because of the great irregu-
larity committed”. '

Q. Well, did you talk to Mr. Seddon? A. I
telephoned to Mr. Seddon, and Mr. Seddon came
downstairs.

Q. Tell us what conversation occurred then, that
you recall. A. I don’t know whether I can recall
the exact conversation at that point.

Q. Well, the substance. A. We talked about
the fact that Mr. Tucker had entered the safe-de-
posit box and took out the contents, and that his
wife had died. We talked about the irregularity
that had occurred.

Q. (By Mr. Drewen) Was Mr. Tucker
there at that time? A. Was Mr. Tucker
downstairs ?

Q. When you had this conversation with
Seddon. A. Mr. Tucker was downstairs.

Q. (By the Court) Was he where he
could hear it? A. We were all standing to-
gether.
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Q. (By Mr. Drewen) Was Tucker there?
A. Mr. Tucker was there, yes.

Q. Tell us what Mr, Seddon said. " A. I cannot
¢o that, because I don’t recall that conversation.
Q. The substance of it.

The Court—What did they talk about?
A. Mr. Tucker gave me the impression that he
was acting—

Mr. Drewen—Just a moment, please. I
think that is improper.
The Court—I agree with you.

Q. What was the substance of what he said—
of what you three talked about, Mr. Tucker, Mr.
Seddon, and yourself? A. In talking about the
thing that occurred, Mr. Tucker said that he was
acting under the advice of counsel, and that he was
(oing gomething to avoid trouble, and that every-
thing was all richt—everything was all right that
he was doing. .

Q. Well, when you told Mr. Seddon that Mr.
Tucker had opened the box and taken the contents
out without telling you about his wife’s death did
Mr. Seddon say anything, indicating whether or
not he knew of the wife’'s death until that time?
A. He did not.

Q. Did not what? A. Did not say anything
that indicated that he knew about Mrs. Tucker’s
(e~th before coming downstairs.

Q. Did he say anything that indicated that he
didn’t know it? A. No.
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By the Court:

Q. You say that you sent for Mr. Seddon? A.
I telephoned to Mr. Seddon to come downstairs.

Q. When he came down there you told him what
had transpired, did you? A. Yes.

Q. Do you remember what he said, as the re-
sult of learning what you told him? A. I don’t
know what Mr. Seddon said at that point.

Q. You mean, you don’t know or you don’'t re-
member? A. I don’t remember what Mr. Seddon
said at that point.

Q. Do you remember anything that he said to
Mr. Tucker, or that Mr. Tucker said to him? A.
I do not. '

Judge Lewis—I think that is all of my
examination.

Cross Examination by Mr. Drewen:

Q. Where was Mr. Mayer at the time you were
first informed by Mr. Tucker, as you say, of the
death of his wife? A. Sitting with Mr, Tucker
in the booth. :

Q. Did Mr. Mayer say anything? A. I don’t
recall what Mr. Mayer said, if anything.

Q. It was a brief time you were in the booth
with My. Tucker and Mr. Mayer? A. Yes.

Q. And then where did you go, right upstairs
to Mr. Seddon’s office? A. I didn’t go upstairs;
I telephoned from my desk upstairs and asked him
to come downstairs.

Q. How shortly thereafter did Mr. Seddon come
downstairs? A. Oh, perhaps a minute or two. |
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Q. And isn’t it a fact that Mr. Seddon indicated,
by what he said, that Mr. Tucker had been up to
see him before Mr. Tucker was downstairs to the
box? A. Mr. Seddon didn’t indicate anything
o OUT Lul. ‘Lucker seeing him.

Q. Well, what was Mr. Seddon’s statement, in
response to what you said to him? A. I can’t
recall what his response was. The fact was stated
that Mrs. Tucker had died.

Q. What I want to know is simply this: You
lwve stated that you communicated to Mr. Seddon
what you had learned from Mr. Tucker; what did
Mr. Seddon say; that is all. A. I don’t know what
he said to Mr. Tucker.

Q. Well, what did he say to you while Mr. Tuck-
er stood there, making up this group of three, as
you say, when you were present? A. I don’t re-
call what was said.

Q. All right; you don’t recall? A. No.

Redirect Examination By Judge Lewis:

Q. I understand you to say that you were in-
formed by Mr. Tucker of his wife’s death, in the
booth or after he had come out of the booth? A.
He was still in the booth.

Q. And he told you that? A. Yes, sir.

Recross Examination by Mr. Drewen:

Q. How long have you known Mr. Mayer? A.
How long have I known Mr. Mayer?

Q. Yes. A. I met Mr. Mayer 3 or 4 years
ago, and have seen him very frequently. '

Q. Very friendly with him? A. I know Mr.
Mayer.
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WILLIAM P. SEDDON sworn on behalf of the
complainant, testified as follows:

Direct Examination by Judge Lewis:

Q. Your residence. A. I am a resident of the
City of Paterson, residing at 396 East 28th Street,
and have been a practising attorney since 1911, wifn
offices at No. 9 Colt Street during that period; and
counsellor-at-law since 1914.

Q. Are you connected with the Second National
Bank of Paterson? A. 1 am.

Q. In what capacity? A. Principally in charge
of the mortgage loans and the Trust Department,
u.-uct tue general supervision of our general coun-
sel, Judge Lewis.

Q. Do you recall a visit to the bank of Garrett
R. Tucker, the defendant in this case, on the day
of his wife’s death? A. I do. |

Q. Who was with him? A. Mr. George Mayer,
his brother-in-law. :

Q. Where did you first see Mr. Tucker, or Mr.
Mayer, on the occasion of that visit? A. In the
breement of the bank building where the safe-de-
posit vault is located. v ‘

Q. How did you come to go down there? A.
Someone informed me in the bank that Mr. Tucker
and Mr. Mayer were downstairs. I do not recall Mr.
Bond telephoning me, but it may have been that that
is how my attention was called to it; but someone
called my attention to the fact that Mr. Tucker and
Mr. Mayer were downstairs in the safety-deposit
vault. .

Q. Well, why did you go downstairs? A.
Someone had called my attention to it, that either I
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was needed there or that I should go down to see
them, but I don’t recall, honestly, how.

Q. Did you go down? A. I did go downstairs.

Q. Up to that moment of your going down did
you know anything atall about Mrs. Tuckers’ death ?
A. I did not know Mrs. Tucker was dead when I
went downstairs.

Q. Had you seen Mr. Tucker or Mr. Mayer up to
thet time? A. I did not know they were in the
building; I had not seen them.

Q. When you went downstairs who was there?
A. When I went down to the foot of the stairs
I met Mr. Mayer at the foot of the stairs, before you
enter the railing or the iron bars that lead into the
safe-deposit vault, and I did not see Mr. Tucker
when I first went down the steps.

Q. Then did you see Mr. Tucker and Mr. Bond
eventually? A. Eventually I did, but not when I
first went downstairs. '

Q. What did Mr. Bond say to you? A. 1 first
met Mr., Mayer.

Q. I asked you what Mr. Bond said to you. A.
Mr. Bond told me of Mr. Tucker’s actions, and the
fact that he had entered the safe-deposit box, taken
the securities out, and after he had the securities in
hig pocket he informed Mr. Bond that Mrs. Tucker
had died. A

Q. Was that the first intimation you had as to
Mrs. Tucker’s death? A. No, when I came down
to the fcot ¢f the stairs I met Mr. George Mayer,
ond Mr, George Mayer informed me that Mrs. Tuck-
er had died that morning.

0. Where wes Mr. Tucker? A. He was inside
of the iron bars.

Q. Do you know whether or not he had had the
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securities out of the box? A. 1 didn’t know any-
thing about that then; I didn’t see Mr. Tucker then.

Q. When did you see him? A. The bars of the
iron railing was about four or five feet distant from
where I talked with Mr. Mayer, and Mr. Tucker and
Mr. Bond came to the gateWay, and I first saw Mr.
Bond and Mr. Tucker then—

W. What did Mr. Bond say to you? A. Mr.
Bond told me that Mr. Tucker had opened the safe-
deposit box, which was in the joint name of himselt
and Mrs. Tucker, and had taken the securities out
of that box without the necessary waivers or pro-
cucine letters showing that he was entitled, as a
representative of the estate, to do that.

Q. Did you say anything in reply? A.. I did.

Q. What did you say? A. I don’t recall my
exact words. :

Q. Well, the substance. A. I told Mr. Tucker
that it was very irregular; he had done something
that was not right, and he represented that he was
acting under advice of counsel and he had the secur-
ities and wanted to know what we were going to do
about it.

Q. Well, the first intimation of the death of Mrs.
Tucker came from Mr. Mayer at the foot of the
stairs when you were going down in response to Mr.
Bond’s call; is that right? A. Yes, sir; on some-
body’s call, I can’t say whose.

Q. Well, who else could have called? A. Tcan’t
honestly say that I remember Mr. Bond telephoning.

The Court—I understand him to say that
he couldn’t even say that he had a teiephone
call; somebody called him.
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A, That’s right. 1 first learned of Mrs. Tucker’s
death from Mr. George Mayer, and Mr. Tucker never
told me to this day that his wife was dead.

Cross-Examination by Mr. Drewen:

Q. Mr. Seddon, in going into the banking rooms
from the street your office is on the left as you en-
ter? A. Yes,.

Q. And about what time of the morning was it 10

that you say you were caused to go down the stairs?
A. T would say it was before 10 o’clock. ,

Q. What time do you arrive at the office in the
morning? A. In the bank?

Q. Yes. A. Often a quarter to 10 or half past
9% :

Q. You don’t remember what time you arrived
that morning? A. No, I do not. :

Q. How long had you been there, would you say,
before you were called downstairs? A. I would
1’ather‘not say; I don’t remember. |

Q. You can’t state? A. No, I honestly can’t.

Q. How long have you known Mr. Mayer?- A.
Since 1902. bS] .

Q. You had known him about 23 years when this
occurred? A. Yes. :

Q. And when you got down to the foot of the.
stairs and saw no one there but Mr., Mayer, it was
then that Mr. Mayer told you about Mrs. Tucker’s
death? A. Yes, sir.

Q. Can you tell us what he said? A. Mr. May-
er, as I recall it, said, “Do you know Mrs. Tucker
died this morning ?” :




144
William F. Seddon-—cross

Q. I see. And that conversation, whatever it.

was that you had with him, lasted but a very short
time? A. It did.

Q. About a minute, perhaps? A. A very short
time. :

Q. And then what did you do and where did you
20? A. Approaching this gateway from the in-
side were Mr. Bond and Mr. Tucker.

Q. And who spoke first to you, Mr. Bond? A.
Very likely; I don’t recall.

Q. And was Mr. Mayer present when Mr. Bond
spoke to you? A. Within four or five feet.

Q. Mr. Tucker there? A. Oh, yes.

Q. And have you stated the full extent of the
conversation that you had with Mr. Bond and with
Mr. Tucker, with regard to the removal of the con-
tents of the box? A. I have.

Q. Did Mr. Tucker give you the name of the
counsel by whom he had been advised? A. No.

Q. ' Did you ask him? 'A. T did not. ,

Q. In other words, you didn’t prosecute any in-
quiry into Mr. Tucker’s mental processes in remov-
" ing the contents of that box, did you? A. Under
the circumstances I didn’t think it was necessary.

Q. T just asked you if you did? A. I did not.

Q. So that am I right in assuming, Mr. Seddon,
that the conversation between you aand Mr. Tucker
and Mr. Bond about the removal of the contents of
~ the box lasted the best part of a minute? A. I
would say yes, a very short time. ' '

Q. And Mr. Tucker left in the interim? A. Mr.
Tucker left and went upstairs ahead of me, a2nd in-
side of two minutes when I came upstairs he was
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transferring his wife’s account to his own name at
another desk.

Q. You had no conversation after you left down-
stairs? A. No.

Q. You knew the first Mrs. Tucker, didn’t you?
A. Quite well.

Q. How long had you known Mrs. Tucker? A.
Since her removal to Ridgewood.

Q. That is, from Brooklyn? A. Yes.

Q. From Brooklyn over to Ridgewood? A.
Yes.

Q. Do you recall whether Mr. Tucker, in the
company of Mrs. Tucker, spoke to you with regard
to the restrictions of the remaqval of the contents
of a safe-deposit box? A. 1 do not.

Q. In case of death? You do not remember that?
A. I do not.

Q. Now, isn’t it a fact, Mr. Seddon, that on the
morning of July 13th, the morning in question, both
Mr. Mayer and Mr. Tucker called on you upstairs in
your office first and then proceeded to go down-
stairs? A. It is not.

Q. Do I understand you to say it is not a fact,
or that you don’t recall? A. It is not a fact that
Mr, Tucker ever told me that his wife was dead, at
that time or any other time. I never learned from
Mr. Tucker that his wife died. '

Q. - That is all.

Examination by the Court:

Q. Why did you let him leave with those secur-
ities? A. He had taken an undue advantage of
the bank, and if he had been acting under the advice
of counsel as he said.-he was, I assumed that he was
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acting within his rights and we as a bank were quite
helpless in his having the securities and as a box
renter having some rights.

Q. You knew the requirements of the transfer
inheritance tax laws? A. We have attempted to
comply with those requirements where the box has
not been surrendered because the waiver has not
keen produced.

Q. Why didn’t you demand that he return them
to the vault? A. We informed him that it was
irregular; that he was doing something which was
not right; but when he said he was acting under the
advice of his counsel it was apparent that he was
acting in what I thought was a proper manner, and
he assured us that we would be protected.

Redirect Examination by Judge Lewis:

Q. In order to carry the thought out, were the
securities in his physical possession?

The Court—In his pocket, he has already
said.

. (Mrs.) ESSIE T. W. MAYER, the complainant,
sworn in her own behalf, Testified as follows:

Direct Examination by Judge Lewis:

Q. Mrs. Mayer, you are the complainant in this
case? - A, I am. ,

Q. And where do you reside? A. 186 Hillerest
Road, Ridgewood, New Jersey.
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Q. When did you move to Ridgewood, N. J.? A.
In March, 1925.

Q. Where did you move from? A. Brooklyn,
New York.

Q. The late Mrs. Tucker was your sister, was
she not? A. She was.

Q. And did she and her husband live in Brook-
1,n at one time? A. They did.

Q. Did they move from Brooklyn to Ridgewood ?
A. They did.

Q. Before you moved to Ridgewood, or after?
A. Before. '

Q. How long before? A. They moved to Ridge-
wood in January, 1925.

Q. Do you happen to know the date? A. I
believe it was January 10, 1925, '

Q. How do you remember that date? A. Well,
— (witness pauses).

The Court—It is probably not the 10th.

Judge Lewis—My recollection is, that Mr.
Tucker testified to it being the 8th; I'm not
sure. ‘

A, Well, it was early in January; I know that. It
was before the 15th of January, because after the
15th T went to Saranac Lake to bring my youngest
sister home, and they had already moved to Ridge-
wood at that time. Fheis

Q. After you moved to Ridgewood, N. J., you
continted to live there ever since? “A. Yes.

Q. In the same place? A. In the same place.

Q. When you and your husband married? A.
In June, 1915.
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Q. Where were you living then? A. In Brook-
lyn. ;

Q. And did you continue to live in Brooklyn un-

til you moved to Ridgewood? A. We did.
..Q. Where in Brooklyn? A. Well, we lived at
taree different places in Brooklyn; we lived at 424
Seventy-fifth Street; and at 632 Seventy-seventh
Street; and 445 Seventy-fifth Street.

Q. Was anyone living with you, or you living
with anyone else? A. We were living in the home
of my father and mother.

Q. Did you go to live with your father and mo-
ther at the time of your marriage? A. We did.

Q. And then did you live in the same house with
your mother until you moved to Ridgewood in March,
1924? A. We did—March, 1925.

Q. 1925, I mean. And your father died when?
A. On December 25, 1924,

Q. What was your husband’s business? A.
My husband was Second Vice-President of the Eater-
son Parchment Paper Co. of Passaic.

Q. You were raised in Brooklyn? A. I was.

Q. Your husband was a Passai'c County boy? A.
He lived in Haledon, New Jersey; I don’t know the
county it is in. o

Q. He had known Mr. Seddon, who has been on
the stand, before he was married; is that right? A.
I believe so. A

Q. They had gone to school together? A. |
understand that they went to High School together.

Q. This Paterson Parchment Paper Company—
are people known as the Leonards connected with
th~t? A. Yeg, they are the pincipal owners.
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Q. People of substantial means, are they? A.
Yes, they are.

Q. Now, Mrs. Mayer, I want you to begin back
in 1914, or prior thereto; who made up the family
of your fother and mother at that time, prior to
1914, and after the death of Mr. McCormack? A.
My father, mother, and my sister Mrs. McCormack,
and my sister Edith—

Q. Who is now— A. Mrs. Adams—and Mrs.
McCormick’s son Henry, and myself.

Q. And the Henry referred to is the Henry W.
MeCormick about whose trust fund we are having all
this litigation about? A. He is.

Q. What were the relations between you and
your sister Mrs. Tucker; affectionate or otherwise?
A, Yes, were were devoted, always.

Q. When Mr. McCormick died how soon did she
go to live with you and your father and mother?
A. TImmediately after his burial.

Q. And how old was Henry then? A. About
9 months old.

0. In the interval, between that time last men-
tioned and 1914 inclusive, was she in the habit of
going on vacations? A. Yes. X

Q. Would you accompany her? A. Yes, at
times.

Q. Did you accompany her in 1914 to the Dela-
ware Water Gap? A. I did.

Q. What month? A. In May, Decoration Day,
we went to the Delaware Water Gap.

Q. Was Henry, the son, there? A. I don’t be-
lieve he was on that visit.

Q. Do you know whether she met Garrett R.
Tucker in the hotel at that time? A. She hadn’t
known him before that.
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Q. But she met him there? A. Yes, she met
him at that time.

Q. How long did you stay at the hotel? A.
Well, I stayed at the hotel just over the holiday.

Q. How long did she stay? A. She spent that
entire summer at that hotel, but at that time she
had the boy with her.

Q. She had taken the boy up? A. Yes.

Q. Were you engaged in any employment at that
time? A. Yes, I was.

Q. What were you employed in doing? A. I
was a stenographer in the office of Charles E. Bed-
ford, of the Vacuum Oil Company.

Q. In New York City? A. New York City,

Q. And their offices were where? A. At 61
Broadway. _

Q. Now, when did you first hear that your sis-
ter contemplated marrying Garrett R. Tucker? A.
Well, in the summer of 1914; during that summer,
early in the summer. :

Q. Did you have any conversation with her about
her marriage? A. About her marriage?

Q. Yes. A. Oh, yes, I had many conversations
with her about that,

Q. Did the rest of the family have conversations
about it ?

Mr. Drewen—Do you refer to before or af-
ter the marriage?
Judge Lewis—Before.

A. (no answer).
Q. I show you Exhibits D-3 and Dfl in this cause
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and ask you if you have seen them before? A.
Yes, I have.

Q. When did you first see them? A. 1 saw
them on the day they were signed first.

Q. Tell us how they came to be signed; tell the
whole story from the time you first heard until those
agreements were signed. A. Well, in the fail when
my sister returned home from the Delaware Water
Gap and had definitely decided to marry Mr, Tucker
my father talked over the matter with her of putting
aside some of her estate for her boy before this mar-
tiage tcok place, and she decided that that would be
a very good plan, and she consulted her attorney,
who was ex-Judge Farrand of New York; and she
csked me if T would become trustee of this trust
fund and in case of her death look after the interest
of her boy. And I said I would. Then, on the 14th
of Octoker, 1314, she and I went to Judge Farrand’s
office where we had this agreement, or both of them,
read over to us and we signed them.

Mr. Drewen—I don’t wish to interrupt the
witness, but I want to be sure that this is all
under the same objection that I made at the
previous hearing.

The Court—It is all subiect to the same
objection.

Q. Now, what stock had she gotten from her 30
husband, Mr. McCormick? A. Well, she had got-
ten a considerable amount of U. S. Gypsum stock.

Q. Did the estate consist principally of Gypsum
stock at the time she signed this agreement? A.
Yes, it did,
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Q. Had she gotten all she had from her husbhand?
A. Absolutely everything.

Q. Was anything said at the time as to the rea-
-son for her placing stock in trust for the benefit of
her son? A. Yes. )

Q. What was said? A. My father told her that
he thought that she should lay by a certain propor-
ticn of her estate in trust for her boy. He was her
only child by Mr. McCormick, and he felt before she
remarried she should place a certain amount in trust
for him, so that he would always be provided for.

Q. When the agreement D-1 was signed where
were the certificates of the Gypsum Company ; where
did your sister keep the certificates? A. I believe
she kept them in a safe-deposit box down in the fin-
ancial district in New York; I don’t know just the
name of the bank. :

Q. The agreement, I understand you to say, was

executed in ex-Judge Baron’s office? A. Yes.

Q. Were the certificates there at the time? A.
The certificates were. :

Q. The certificates of stock, I mean; were they
in his office at the time? A. Yes, they were.

Q. What was done with those exhibits, the agree-
ments, when they were executed? A. I was given
the original copy of that agreement (the witness in-
dicating Exhibit D-3).

Q. What was done with the stock certificates?
A. Well, they had not been transferred to my name
at that time. ;

Q. What name did they stand in? A. T don't
know what name they stood in at that time.

Q. What was done about their transfer toc you,
if anything? A. My sister sent those certificates
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to the U. S. Gypsum Co. and had them transferred
to my name as trustee of Henry W. MecCormick, and
they were returned to me personally.

Q. Returned to you personally where? A. In
Brooklyn.

Q. How? By mail or otherwise? A. No, by
mail.

Q. From whom? A. From the Gypsum Com-
pany.

Q. Do you recall about what time they were re-
turned to you? A. Why, I should say about a
month later.

Q. Was your sister married after the execution
of that agreement? A. Yes.

Q. How long after? A. One week.

Q. Had she sent the stock to the Gypsum Com-
pany before she was married to have it transferred
to you? A. I believe she had.

Q. And you got it afterwards from the Gypsum
Company, after she was married? A. Yes.

Q. When you got the stock you got the agree-
ment also, Exhibit D-3, in your possession? A
Yes.

Q. Did you have a talk with your sister about the
safekeeping of those securities? A. T did.

Q. What was the result of that conversation?
A. Well, we decided the very best way to safeguard
them was to rent a safe-deposit box in Brooklyn in
our joint name, and we chose a safe-deposit box in
the Security Safe Deposit Company, because that
was located in a very—well—
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The Court—Convenient ?

A. Yes, convenient place. It was down in the heart
of Brooklyn, very accessible.

Q. Very close to your home? A. Not close to
my home, but within 15 minutes of my office, and
right in the shopping district in Brooklyn.

Q. You were going back and forth to New York
at that time? A. Yes.

Q. And you continued to go back and forth to
New York until you were married? A. Yes, in
June.

Q. In June, 1915, I understand you to say? A.
Yes.

@. When did you open the box in Brooklyn? A.
We opened it in December, 1914,

Q. And you had something to refresh your mem-
ory as to the date? A. Yes, I had, but I remem-
ber that day.

Q. You went to the bank, or deposit company [
mean, alone or with somebody? A. No, with my
sister. |

Q. And when the box was opened who signed
the card? A. Why, I believe we both left our sig-
natures.

Q. Were you given the keys to the box? A.
Yes.

Q. How many? A. She received one and I re-
ceived one.

Q. What did you put into that box? A. I put
into that box the certificates of the U. S, Gypsum
Company stock, 350 shares of preferred stock and
my copy of this trust agreement.

Q. Were the certificates and the agreement put
together? A. Yes, they were.
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Q. How were they kept together? A. They
were put in an envelope, separate and apart from
anything else that was put in that box.

Q. And was there any mark on that envelope?
A. Yes, it was marked ‘“Henry” across the outside
of the envelope—‘‘Henry” or ‘“Henry’s stock.”

Q. You can’t remember exactly ; it was either one
or the other? ' A. It was either one or the other.

Q. What was the password which you had to give
the bank officials in order to get access to the box?
A. “Henry.”

Q. Was anything else put in that box at that
time by your sister? A. I believe that day she did
put in some other securities belonging to herself.

Q. Anything in the way of jewelry? A. Not
at that time. Yes, I would like to correct that: That
day she did put in some jewelry; she put in a little
case containing a gold watch monogram belonging to
Henry’s father, and which has been kept for him,
and that was placed on top of the trust stock and
the trust agreement.

Q. Did you put anything of your own in that
box? A. Never anything of my own.

Q. Did anyone besides Mrs. Tucker put anything
in the box belonging to them? A. Well, nobody
else had access to that box but Mrs. Tucker and
myself.

Q. Did you put in anybody’s else property? A.

For a short time I hade an envelope there which con- 3

tained securities belonging to my father.

Q. Shortly after the trust agreement was exe-
cuted I understood you zeceived the dividend from
the Gypsum Company; can you remember these va-
rious dividends of stock as you got them from the
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company, or do you rely on memoranda? A. I
don’t remember them accurately.

Q. Well, when was the first dividend, and for
what amount? A. Well, the first dividend was re-
ceived by me in December, immediately after the ex-
ecution of this agreement. .

Q. Was that cash or stock? A. No, that was
cash, quarterly dividend on the preferred  stock.

Q. And then was the check made out in your
name? A. Oh yes, as trustee.

Q. In your maiden name? A. In my maiden
name. 7

Q. Had the stock been transferred into your mai-
den name at that time? A. Yes, it had.

Q. And did that stock continue to stand in your
maiden name, as well as all stock dividends that
came afterwards until the reorganization of the com-
pany, or something of that kind, out in Illinois? A.
It did.

Q. I show you Exhibit D-4, and ask you if that
exhibit refreshes your memory as to the dividends
in stock that were declared upon the stock given by
you to your sister in trust at the time of the execu-
tion of Exhibit D-3, at or about the time? A. Yes,
it does.

Q. Now, please tell us the stock dividends that
you received, from the time you became trustee down
to the last stock which you have received as a divi-
dend. A. The first stock I received was 150 shares
of common.

Q. In 19157 A. ‘Yes. In 1920, 37 shaves of
common; in 1921, 39; in 1922, 82; in 1823, 181; in
1924, 381 ; and in 1925, 220.

Q. Now, there follows, as I recall from that state-
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ment, a dividend of 591 shares which you have not
received? A. No. b .

Q. They are held by the corporation pending the
settlement of this suit, as I understand it? A.
Yes. :

Q. When those stock dividends were sent ou
by the Gypsum Company, to whom were they sent?
A, To me. :

Q. And how? A. By registered mail.

Q. And how addressed, to you? A. To me as
trustee.

Q. When you got the certificates, so long as you
lived in Brooklyn, what did you do with them? A.
I placed them personally in my box in the safe-de-
posit company.

Q. Using your own key? A. Yes, always.

Q. And did you go alone to put them in the box ?
A. Yes, I believe I did. 1 don’t ever remember be-
ing accompanied by anybody. . 5

Q. Now, I ask you when you received the divi-
dends. I see one dividend for 1924; can you recajll
about that? A. I recall receiving some shares in
December, 1924.

Q. When did you receive it? A. Between
Christmas and New Years of 1924. . ;

Q. Now, do you recall what you did with those
particular securities? A. Yes, I remember that
particularly. : ; :

Q. Well, please tell us what you did with those?
A. My father had just died, and I was very much
upset over that; and prior to that, early in Decem-
ber, the safe-deposit box in Brooklyn had been ?los;ed,
the one to which I had access. I was under the 1m-
press’on that another box had been rented in Pater-
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son, so I gave that stock dividend to Mrs. Tucker
and asked her to put it with the rest of the certi-
ficates which I understood she had taken to Pater-
son.

Q. Were the relations between you and your sis-
ter relations of confidence during all your life? A.
Yes.

Q. Were they relations of absolute trust and con-
fidence between you? A. Absolutely; we had im-
plicit faith in one another.

Q. Are you the Mrs. Mayer that is menticned in
the will, that she selected as trustee in case Mr.
Tucker died? A. Yes, I am.

Q. When were the certificates that stood in your
meciden name, as trustee for Henry W. McCormick,
transferred from your maiden name to your married
name? A. That was at the time of the reorganiza-
ticn of the Gypsum Company from a New Jersey
corporation to an Illinois corporation.

Q. Who was the transfer agent; do you recall?
A. Some bank in Chicago.

Q. I show you a paper purporting to be a letter,
dated December 11, 1920, signed by someone as sec-
retary of the Continental Commercial Trust and
Savings Bank, and ask you if you received that
letter? A. Yes, I did.

Q. Had you before the receipt of that letter
sent the stock on to be transferred into your
married name as trustee? A. Yes.

Q. And you sent the stock on, too, to be so
transferred? A. Yes.

Q. And did this letter come to you from the
bank? A. Yes, it did.
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Judge Lewis—I offer this in evidence, if

Your Honor please.
(Admitted and marked Exhibit C-5.)

Q. Did you continue to hold the key to the
box in the Dime Savings Bank until that box
was closed? A. I did.

Q. When Mr. Tucker got access to the box did
you give up your key so that he could get access?
A. No, I did not.

Q. When did you give up your key? A. I
gave up my key just a day or two before the box
was closed; I gave it to my sister.

Q. Why did you give it to your sister at that
time? A. My sister came to my home and said,
that inasmuch as the box expired on the 11th of
December, and inasmuch as we were all moving
to Ridgewood after the first of the year she
thought it would be a good idea if we did not con-
tinue a box in Brooklyn but rented another box
in Paterson; and she said she would attend to the
matter, because at that time I was very, very busy.
My father lay on his death-bed and I was caring
for him.

Q. Now, please explain to the court what it
was that engrossed your attention exclusively dur-
ing that period; explain the circumstances at
that time which made it necessary for you to de-
vote your time exclusively to him. A. My youn-
cest sister had a breakdown in health and was at
that time at Saranac Lake, and my mother was
there caring for her. My father had been ill for
months and I was keeping house and caring for my
fa'her at that time. He had been so ill Thanks-
giving that I had to send a message to my mother
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that I felt he needed her more than my sister did,
and as soon as she could arrange to get a nurse at
Saranac Lake she came back. My father died on
the 25th of December, and on the 10th of De-
cember, 1924, the box was given up.

Q. How often during the period from 1914,
when the box was opened, until it was closed,
did you have in your possession and see the cer-
tificates that stood in your name in the Brooklyn
box? A. Only when I went to the box.

Q. And you went to the box to deposit the new
certificates, as I understand it? A. Yes; but I
went more frequently than that.

Q. You did go more frequently than that? A.
Yes.

Q. What was the occasion of your other visits?
A. Why, when I went to put securities in the
envelope that belonged to my father, or to take
them out, which were in that box; and I did go
there on a number of errands for my sister, pos-
sibly putting in stock for her and taking out
stock and sending it away, when she lived in
Delaware Water Gap.

Q. Well, that was how many years after her
marriage? A. Oh three, possibly four.

Q. And then she went from the Delaware
Water Gap with her husband to Brooklyn for
awhile? A. Yes, they spent that winter in
Brooklyn, I believe, during this three or four year
period. Then they lived in Bridgeport for awhile,
and then came back to Brooklyn.

Q. The Gypsum Company stock didn’t become
particularly and conspicuously attractive until
three or four years' ago, did it? .-A. No::after
the war.
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Q. After the war, yousay? A. Or'during the
war. _

Q. Do you mean after the war started on the
other side or after it closed? A. Oh no, after it
closed.

Q. During all this period when you received
the checks from the Gypsum Company for the
cash dividends, what did you do with them? A.
I endorsed them and gave them to my sister.

Q. And why did you do that, Mrs. Mayer? A.
Well ,because we had considered the matter and
had decided that that was the best thing to do
with them to provide for the boy that I should
turn the cash dividends over to her, and that she
would provide for his maintenance, education and
support with those dividends.

Q. And in the beginning they, Mr. and Mrs.
Tucker, were living mostly in Brooklyn, were they
not? A. Well, they lived—

Q. Until they moved to Ridgewood? A. Yes,
for about five years they lived in Broolyn.

Q. But, I say they lived there mostly? A.
Yes.

Q. Was there a change in their mode of life
about the time that they moved to Ridgewood?
A. Yes, their house in Ridgewood was very much
more expensive and they had to have very much
more help when they went to Ridgewood, and they
lived very much more extravagantly than they had
ever lived before.

Q. After the removal from Brooklyn to Ridge-
wood did you get another stock dividend from
the company? A. Yes, I did.

Q. Did you give that to your sister? A. Yes,
I did.
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Q. Did you have any conversation with her at
the time? A. Yes, I did.

Q. Concerning it? A. Yes.

Q. What was said between you? A. I asked
her at that time whether I had access to the
- Paterson safe-deposit box, and she said, ‘“well, she
didn’t know ; she wasn’t sure, and if not she would
arrange it.”

Q. And what was done then about that par-
ticular stock dividend? A. Well, I gave her
that stock dividend to put into the box at that
time.

Q. And did she tell you that she had done it?
A. No.

Q. It was one of the certificates produced
here at the last hearing by Mr. Tucker, was it not?
A. Yes, it was.

Q. What was your sister’s health at the time
she came to Ridgewood—her general health? A.
Well, she was in fair general health at that time.

Q. Did she become sick at all after she came
to Ridgewood? A. Yes, she had frequent at-
tacks of what we thought was neuritis, and at
one time she had an attack of what they thought
was appendicitis.

Q. When did the attack that they thought was
appendicitis occur? A. That occurred in March,
1925.

Q. While she was living in Ridgewood? A.
While she was living in Ridgewood and just be-
fore I moved to Ridgewood.

Q. And did you see her at the time of the
attack at all? A. Yes, I did. My mother and I
came and saw her the day she was in St. Jo-
seph’s Hospital in Paterson.
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Q. How long did she stay there? A. I be-
lieve she was there only a couple of days under
observation, because that did not turn out to be
appendicitis.

Q. When did you last see Exhibit D-3 in
Brooklyn? A. Did you say “when”?

Q. Yes, when? A. I last saw that in the
safe-deposit box.

Q. That has been mentioned here? That is to
say, the large new safety-deposit box or the old
one? A. I saw it in the Brooklyn safe-deposit
box.

Q. In the large box or the small one? There
was a change in the box in Brooklyn, wasn’t
there? A. Yes, there was. No, it was in the
old box.

Q.. Did yoh take it out of the box? A. No, I
did not.

Q. Didn’t you take Exhibit D-3 out of the box
after you moved? A. No, I never did.

Q. Did you have D-3 in your possession in
Ridgewood? A. Oh no, never.

Q.. Or: Do ATSEIN G

Q. Did Garrett R. Tucker and your sister, his
wife, come to your house in Ridgewood and ask
you for D-3? A. No, they did not.

Q. Did your sister then tell you, or tell you at
any time, that she had lost D-1 and wanted your
copy? A. No, she did not.

Q. Did you give D-3 to your sister at any time?
A. No.

Q. And the last you ever saw of D-3 was in
the safe-deposit box in Brooklyn; is that right?
A. Yes, that’s right.
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(Recess until 2 o’clock.)

Judge Lewis—If Your Honor please, I
have subpoenaed Mr. Rosenkrans and Mr.
Dumont. I want to make clear on our side
the transaction' that occurred in my office
and I want to use them for that purpose.
I will call Mr. Rosenkrans now.

(The witness, Mrs. Mayer, steps aside.

WILLIAM V. ROSENKRANS, sworn on behalf
of the complainant, testified as follows:

Direct Examination by Judge Lewis:

Q. You reside in Paterson, Mr. Rosenkrans?
A. Yes, sir.

Q. And have practiced law there for how many
years? A. About 20. years.

Q. Your office is— A. In the Romaine build-
ing. ;

Q. With your brother? A. Yes, sir; Addison
P. Rosenkrans.

Q. Where is Mr. Dumont’s office? A. At the
present time in the United Bank Building.

Q. Do you remember a period when Mr. Du-
mont was ill? A. Yes, sir.

Q. Were you requested during that time by him
to help him out in doing some of his matters?
A. T helped him but in many matters and tried
many cases for him—accident cases mostly.

Q. Do. you know Garrett R. Tucker, the de-
fendant in this case? A. This Mr. Tucker over
here (pointing to Mr. Garrett R. Tucker)?

Q1 Yed.  wAsolddo;

Q. Do you recall sometime in January, 1927
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being requested by Mr. Dumont to come to my
office, or to accompany Mr. Tucker to my office?
el dos

Q. Please state your instructions by Mr. Du-
mont? A. Mr. Dumont called me up on the
telephone on a Saturday morning, and told me
that he had a bilious attack and couldn’t come
down, and that Mr. Tucker was coming into the
office to go with him over to your office, and he
asked me would I go over to your office with
Mr. Tucker and speak about the delivery of stock.
When Mr. Tucker came I spoke to him about it
and told him about Mr. Dumont’s illness, and
asked him just what he wanted; and he spoke
about the stock and the subject matter of the
Chancery suit—I don’t recall now what stock;
Gypsum, wasn’t it? _

Q. Yes. A. And we talked about it some-
what, and he told me he had talked to Mrs.
Mayer and some other members of the family
about it, and that he concluded that he was wrong,
that he wanted to. turn the stock over to Mrs.
Mayer in your office and step out of the picture.
And T told him I didn’t know very much about it,
but—oh, I told him before we went over there that
I would dictate to Miss Kosch, Mr. Dumont’s
stenographer, a receipt for all the stock—I think
there were 123 shares—so that he would have
something to show that he had physically delivered
it, and 1 did have such a receipt dictated, and
then went over to your office.

Q. With Mr. Tucker? A. With Mr. Tucker.

Q. Had there been an arrangement for a meet-
ing at my office? A. I believe there had.
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Q. Did you telephone me, or did I telephone
you? A. I wouldn’t say which; I wouldn’t re-
call that.

Q. What time of the day was it? A. Well,
it- was Saturday morning; might have been 10
o’clock, or half past 10. .

Q. And could you tell about what time in the
month it was; what the date was? A. Why, I
should say around January the 15th.

Q. When you got to my office who was
present? A. You were there, and Mrs. Mayer,
and Mr. Tucker, and myself.

Q. Was there anyone else? A. Not that I
recall, no.

Q. Was there anyone else from Mr. Dumont’s
office? A. No.

Q. Did you have a talk with Mr. Tucker about
the matter before you came to the office? A.
Yes, about as I have outlined.

Q. When you got to the office, please tell the
court what occurred in the office? A. Well,
when we came to your office Mr. Tucker had the
stock in his pocket.

Mr. Drewen—I can’t hear you.

I say, when we came to Judge Lewis’s office Mr.
Tucker had the stock in his pocket and I had the
receipts in my possession. When we got over
there we sat in front of that long table in your
private office. Mr. Tucker sat close to the table
and I sat back a little ways; and Mr. Tucker
took the stock out of his pocket and laid it on the
table, and told me he had come there to deliver
the stock, and I proceeded to get the receipts out
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of my pocket, saying to Judge Lewis, if we de-
livered the stock I thought we ought to have re-
ceipts showing delivery. Then Judge Lewis stated
that the mere physical delivery of the stock
wouldn’t decide the case, that it would still be
open to evidence, and stated that he wanted more
than that; that he wanted a final decree signed
in the case to establish the trust so that the ques-
tion wouldn’t arise again; and also that that de-
cree should contain counsel fee. There was no
decree at the time prepared.

Q. Was there anything said as to an addi-
tional reason for a decree, in respect to the
payment of the dividends on the stock, Mr.
Rosenkrans, in order to get the Gypsum Company
to pay the dividends to Mrs. Mayer? A. Yes,
there was something said about that.

Q. What was said about that? A. Mr. Tucker
stated that he would write to the company—the
Gypsum Company—and send them a note, if I
remember rightly, recommending the payment.
T believe it was to be similar to the note which
was sent before.

Q. What was the note that he sent before;
was that discussed? A. I think it was. And
you stated at that time if either party sent in a
note to the company they would naturally want
more than a memorandum from someone; they
wanted a decree or something to find out how it
was disposed of.  Then I recall further in that
conversation that the stock was on your table
and there was no form of decree there at that
time; at least, I didi’t see any form of decree.
I am talking about a decree in the Court of
Chancery. And after some talk, Mr. Tucker
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turned to me and wanted to know about the stock.
“Well,” T said, *you may as well deliver it at the
time the decree is signed and determined upon”;
and he put the stock in his pocket.

Q. Did you say anything about the extent of
your authority in the delivery of the stock—as to
whether you were authorized to do anything more
than to deliver? A. No, I told you then that I
couldn’t determine upon the decree; I just went
over there to do what Mr. Dumont told me.

Q. Was there any arrangement then made for
the preparation of the final decree? Was I to
draw a decree?- A. I think you were, but you
were to submit it to Mr. Dumont.

Q. Now, did I give you or Mr. Tucker any
paper on that day? A. None at all.

Q. Did I ask that any paper that I had in my
possession be signed by Mr. Tucker or anyone
else? A. You did not.

Cross Examination by Mr. Drewen:

Q. Mr. Rosenkrans, you said, early in the di-
rect examination, something about your having
helped to draft the bill; did you say that, while
you were assisting Mr. Dumont in his practice?
I may not have understood you clearly. A. I
think I said in my direct examination that I told
Mr. Tucker that I knew something about the case;
that Mr. Dumont had gone over the case with me,
and that I had dictated to his stenographer a form
or draft of the bill—or answer, rather. Whether
that was the answer which was filed I don’t know.

Q. When you tell us the conversation that you
had with Mr. Tucker do you attempt to give us

169
William V. Rosenkrans—cross

the words that were used by Mr. Tucker, or
only the sense of the conversation as you under-
stood it at the time? A. I can’t give you those
words, because, knowing what I did about it, I
was impressed by what he said he did about it.
It was a peculiar situation and it holds in my
memory.

Q. Now, you have stated, have you not, the
extent, and the full extent, of your conversation
with Mr. Tucker at the time that he came to you
in regcard to turning over this stock? A. Oh,
no, we talked about other matters.

Q. No, I mean on the subject. A. On the
subject, yes.

Q. And you didn’t make any inquiry or go into
the reasons that lay in Mr. Tucker’s mind for
such determination? A. I did not, no; natural-
ly not.

Q. How long were you and Mr. Tucker in Mr.
Lewis’s office on that day in question? A. Might
have been an hour. I don’t recall.

Q. How long were you talking with Mr. Lewis
in the presence of those concerned, on this sub-
ject? A. I say it might have been an hour.

Q. No, all told, transacting this business? A.
Might have been an hour, yes.

Q. Now, isn’t it a fact, Mr. Rosenkrans, that
on that day some paper, or some document, was
brought to your notice which, by reason of your
limited authority you had received from Mr. Du-
mont, you would not take the responsibility, or
something of that sort? A. That is not a fact,
no.

Q. How many times were you in Mr. Lewis’s
office with Mr. Tucker? A. Once.
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Redirect Examination by Judge Lewis:

Q. When you left my office did you report the
results of the conference there that had just been
finished between you and Mr. Tucker and me?
A. I did, to Mr. Dumont.

Q. You have testified now to the events as they
occurred? A. Naturally.

Recross Examination by Mr. Drewen:

Q. By the way, Mr. Rosenkrans, do you know
whether it was understood that your visit with Mr.
Tucker at Mr. Lewis’s office was so that final
papers were to be signed and executed? A. When
I went over there?

Q. Yes, or before you went over there; was that
your understanding? A. No. As I said on my
direct examination, I went over there for one
purpose.

Q. What was that? A. That he was going to
deliver the stock to Mrs. Mayer and pass out of
the picture.

Q. You didn’t intend that Mr. Tucker should
deliver the stock without papers that would con-
clude this litigation? A. That is the idea that
caused me to draw the receipt, so that he could
say that he had delivered the stock to Mrs.
Mayer, the trustee.

WAYNE DUMONT sworn on behalf of the com-
plainant, testified as follows:

Direct Examination by Judge Lewis:

Q. You have practiced law in the city of
Paterson for the last— A. Thirty-one years.
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Q. And you were at one time counsel for Mr.
Garrett R. Tucker, the defendant in this case?
A. 1 was.

Q. You heard Mr. Rosenkrans’s testimony
which has just been delivered to the court? A.
I did.

Q. Did Mr. Rosenkrans report to you what had
occurred at my office? A. He did.

Q. I show you a carbon copy of a letter, dated
January the 4th, 1927, addressed to you and writ-
ten by me, and ask you if you received the original
of that letter? A. I did; I recollect it.

Judge Lewis—I offer that carbon copy in
evidence, marked Exhibit C-6, and is as fol-
lows : i

January 4, 1927.
Wayne Dumont, Esq.,
Counsellor at Law, 126 Market St.,
Paterson, N. J. Mayer v. Tucker.
Dear Wayne:

I am enclosing herewith a copy of the
replication in the above-stated cause which
has been filed. I also enclose notice of ap-
plication on January 18th for an order of
reference. Will you be good enough to
acknowledge service on the notice and re-
turn it to me?

Yours very truly,

Q. I show you a carbon copy of a letter, dated
February the 9th, 1927, addressed to you and
written by me, and ask you if you received the
original of that? A. I did.
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Judge Lewis—So as to enable Your
Honor to follow this testimony I will read
my letter of February 9th to Mr. Dumont:

I have just received a letter from Vice-
Chancellor Bentley of which the following
is a copy:

Dear Judge Lewis :—Mr. Bailey has taken
up with me your proposed order of desig-
nation in Mayer v. Tucker. It is ordinarily
a difficult thing for me to finish a motion
day in Jersey City in time to catch my
train home, and inasmuch as a final hearing
must succeed all motions I think it would
be somewhat a dangerous thing for you to
set the cause down for hearing in Jersey
City on a motion day. If there are any
issues of law or fact to be decided. If the
matter can be disposed of inside of an hour
I would suggest that you agree upon my
next motion day in Paterson, which will be
February 28th, and where the motion list is
not so heavy.

If this is agreeable to you and any other
counsel engaged, Mr. Bailey will so mark
it, upon your advising him of your agree-
ment.

Yours very truly,
John Bentley.”

Will you please let me know what you
think of it?

Yours very truly,
Wm. I. Lewis.

Q. Do you recall whether you telephoned tAo
my office that that date would be agreeable? A.
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I either telephoned you, or told you, or wrote you,
I don’t know which.

Q. Well, this memorandum is made by my
stenographer; see if that won’t help you (handing
paper to witness). A. Probably telephoned.

Q. I show you a letter, dated February 17th,
1927, and ask you if you received the original of
that letter from me? A. Yes, sir.

Judge Lewis—This letter reads:
Dear Mr. Dumont:

I got a memorandum of your telephone
call the other day, saying that February
28th would suit you for the settling of the
decree in the Mayer-Tucker matter. It
will also suit me. I am now writing to
Mr. Bailey to inform the Vice-Chancellor
that we will be ready at the Chancery
Chambers in Paterson on February 28th.
As soon as possible I will draft the form of
decree and send a copy of it to you for
your consideration.

Q. Do you recall whether that date was sub-
sequently changed, owing to the death of Vice-
Chancellor Griffin? A. I recall that some date
was changed referring to that.

Q. 1 show you the original of a letter, dated
February 18th, 1927, signed by you, and ask you
if you wrote that letter to me? A That s, my
signature, sir; and that is my letter.

Judge Lewis—This letter reads:

Dear Judge:
Your letter of February 18th, 1927, re-
ceived. I will be glad to receive your draft of
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the decree at the earliest moment that you
can, with convenience draft it, because I want
to take it up with you, and also with Mr.
Tucker.

You and I have about agreed upon the pro-
position that the decree is to contain, so that
if it is sanctioned by Mr. Tucker, after read-
ing the same, we can go on on the twenty-
eighth.,

I believe there will be no difficulty about it,
as I understand all parties are agreeable to
getting all matters completed and disposed of,
at the earliest possible moment.

Q. I show you carbon copy of a letter, dated Feb-
ruary 18th, 1927, addressed to you from me; did
you receive the original of that letter? A. Yes,

Judge Lewis—And this letter reads:
Dear Mr. Dumont:

I send this as a memorandum for ycur use
that we have agreed upon March 2d, 1927,
at the Chancery Chambers in Paterson, as
the time and place for the hearing in the
above cause.

Q. February 21st, 1927, did you receive this let-

g ter, addressed to you and signed by me? A. Yes,

sir; I did.

Judge Lewis—This letter is:
My dear Mr. Dumont:
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I am enclosing draft I have prepared for the
final decree in the above stated cause.

Q. Did you get the draft in that letter? A.
I did; I got the draft. :

Q. Is this the original letter that I sent you with
the draft? A. Yes,

Q. And it is the same as the carbon I just read?
A. Yes.

Q. And you returned that letter to me on the
23d of February, did you? A. I indicated there
on the letter received from you “2-23-27. Duly rec’d
and thanks.”

Q. What is written under the letter is “Duly
rec’d and thanks; Wayne Dumont”? A. That is
my handwriting, and this is the carbon copy that
you enclosed of the draft.

Judge Lewis—I offer the carbon copy of
the final decree that I drafted at that time,
and ask that it be received.

Mr. Drewen—I object to it.

Judge Lewis—Why, it is a part of the
whole thing. It will aid us as to what occurred
at the office at that time when Mr. Tucker
was in the office with Mr. Rosenkrans, and
whether I then had a paper signed which I
wanted him to sign and which I showed to
Mr. Rosenkrans, and which Mr. Drewen says
changed his mind entirely; he was through,
his testimony is, “he wanted me to sign away
all the rights of all my children.” That is
what he testified to that I wanted him to do,
and I want to show that this was the decree,

20
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drafted in pursuance of the understanding, as
Mr. Rosenkrans has already testified was the
understanding.

The Court—It seems to me it is admissible.
(The same is marked Exhibit C-7.)

Q. Mr. Dumont, when you received the draft of
the decree did you have any communication with Mr.
Tucker? A. A letter was written to Mr. Tucker
enclosing the draft of the decree, or a copy of it.
Mr. Tucker came to see me some days later.

Q. Did he say anything to you indicating that
he was unwilling to sign that decree at any time?

My, Drewen—Of course, that is objected to
on the ground as leading, and as calling for
a conclusion. We realize that we are privi-
leged, but we don’t insist upon our privilege.
We are willing to have Mr. Dumont tell any-
thing that was said to his client. ,

The Court—You would rather have him
testify than Judge Lewis?

Mr. Drewen—Exactly.

Q. Then I will ask you, Mr. Dumont, if you will
tell what occurred when you sent the letter with the
draft of the decree to Mr., Tucker. A. The draft
of the decree was sent to Mr. Tucker. The follow-
ing Sunday, I think, Mr. Tucker came up to my
house. It certainly was a Sunday he was thare; it
might have been the following Sunday and it might
have been a Sunday later than that; and he said,
showing the decree to me, “I don’t want this decree;
it surrenders all my rights.”

I said, Mr. Tucker, do you remember your having
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come to me at my own office and having stated to
me, without consultation with me and through a
personal friend of you and Mrs. Mayer, that you
went down to Mayers and asked them whether or
not a settlement couldn’t be reached in this matter?
And he said, “Yes, I remember that.”

I said, “Now, Mr. Tucker, I had nothing to do with
that, did 1?”

And he said “no.”

“You did it of your own accord?”’

He said, “Yes.”

I said, “You did it without consulting me?”’

“Yes,” he said.

“What, do you remember, was settled between you
and Mrs. Mayer ?”

‘He said she was to get the stock and carry out
the trust.

I says, “That is exactly what you told me.” T says,
that is all this decree intends to do. You are going
to surrender the stock and have it so that Mrs. Ma-
yver can have it,” but I said, “First, it will have to
be turned over and put back into the estate.” I don’t
know whether he had done it or not yet, but at that
time it stood in his name.

“Well,” he said, “it takes away all the rights of
my children,” and he had been so advised.

I said, “I don’t care who advised you about that,
it is the effect of the decree to carry out what you
told me yourself”; and thereupon I went into some
other room, and I told him I was through, and he
told me he was through with me. He said that he
hed consulted Mr. Perkins’ firm—whoever they were
—oand then I told him the reason why I wouldn’t
~o n, and the precent wife and two friends were out-
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side in the automobile. He didn’t take off his over-
coat. He came in the sun parlor of my own house and
the two of us sat there and talked, and that was the
extent and substance of the conversation that I have

repeated.

Judge Lewis—I would be perfectly willing
to go further if Your Honor wants me to,
but I don’t feel that I ought to ask Mr. Du-
mont to disclose anything excepting his re-
lations and . Mr. Rosenkrans, through him,
with me.

The Court—That ends the transaction?

Judge Lewis—That is the end; yes, sipe T
would like to ask one more question: I not-
iced Mr. Dumont possibly had one thing in
mind when he was testifying about another.

The stock that was standing in Mr. Tucker’s

name was his wife’s stock, wasn’t it, not the trust

estate’s stock? A. It was the stock standing in
his name that he spoke to me about.

Q. You had to do with the trust stock, dldnt
you? A. Oh, yes.

Q. Did I understand you to say that you thought
the trust stock was standing in his name? A. No,
as T understand it, the trust stock wasn’t standing
in his name. It may have been; I don’t know. I am
pretty positive it wasn’t but he had some stock in

his own name.

Cross-Examination by Mr, Drewen:

Q. Did you retain the original papers in the mat-
ter of the estate of Mrs. Tucker—the first Mrs. Tuck-
er? They are still in your possession, are they not?
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A. Nothing in my possession that isn’t in his pos-
session, or a copy of it, except an inventory which
I have, but the values of which he never gave me
and never gave me the data. I have that in my
possession.

Q. When I refer to papers in your possession, I
mean original papers, so that there can’t be one
original in your possession and another in his. Are
there any other papers in your possession? A.
There is a mortgage, I think, or an assignment of
mortgage. That is all that is in my possession. It
has nothing to do with the stock.

Q. Is there an inventory in your possession? A.
There was an inventory taken in pencil by Mr. Morse
and a Mr. King, I suggested Mr. King to Mr. Tuck-
er. ;

Q. There was an inventory taken, was there not ?
A. I wouldn’t call it a complete inventory; a mem-
orandum, and he was to finish it, and that was never
filed. I never got the data.

Q. What were the names of the gentlemen that
acted as appraisers? A. George L. King, Deputy
Surrogate of Passaic County, and he got Mr. Morse,
I think. T don’t know whether his name is Morse
or not. but a gentleman in the employ of a corpora-
tion, living in Boonton.

Q. Isn’t it a fact that Mr, Morse and Mr. Kinney
did file a final appraisement of the estate? A. No,
they signed at the end of it, in which was a state-
ment of this stock that stood in the name of the
trustee. He wanted it noted as being in his posses-
sion and claiming it as a part of the estate. I told
him that wouldn’t make any difference—wouldn’t
heln at 2ll—but he wanted such a statement: and
vou have the document right here in court and can
see that it is signed. It couldn’t be signed unatil all
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parties had subscribed to it, the wvalues of which
he was going to ascertain from some stock broker.

Q. And you say for the want of that data of
values it has not been completed? A. For the want
of that and two or three other things which he had
to put in and which he said he would furnish and
never finished.

Q. Did he tell you what they were? A. He
didn’t. They were things of minor importance that
were not in there.

Q. Now, Mr. Dumont, isn’t it a fact that the ap-
praisal and inventory was signed by Mr. Tucker?
A. Mr. Tucker’s name was on this in two or three
instances but it is not dated or filed. ;

Q. His signature is on it? A. His signature
is on it, and you can have it, just as I have told you.
He furnished the list in pencil.

Q. Now, I have asked you, have I not, to turn
over to me—that is, your firm—the papers that you
now refer to, haven’t I, Mr. Dumont? A. No, you
asked me to turn over to you the papers that pertain
to it, and I told you that I had no papers in the mat-
ter of this estate that he didn’t have a carbon copy
of. That is eactly what I told you. And he has a
carbon copy of this inventory.

Q. I will say to you that he has turned over to
me a carbon copy of that, but there is the origina!
that bears the signatures of these men, and 1 have
asked you for that. A. You have asked me for
that, and I told you it was not complete. You have
a copy that is completed. You asked me for the re-
turn of that page that has this memorandum on
and I gave it to you.

Mr. Drewen—I ask, Your Honor, that the
answer be stricken out; I have asked no ques-
tion that calls for it.
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The Court—That is true, and you have the
same right on cross-examination that was
given to Judge Lewis over your objection this
morning. The answer may be stricken out.

Q. Mr. Dumont, the simple guestion is, have I
or have I not asked you to turn that paper and all
other papers that you have—original papers—over
tous? A. You have asked me, or your office has.
I don’t remember having any requests from you,
but someone in your office made the request to have
all papers turned over, and I made the statement
just as I make it now.

Q. And that was not done? A. I haven’t any
completed papers in my possession of which you
Lheven't a earbon copy, excepting this mortgage.

Q. ‘Complete or incomplete, you haven’t anything
that you haven’t turned over? A. No, sir; I have
not. You are entitled to anything I have, if you want
it.

Q. Do you remember having received this letter
from our firm, dated March 7, 1927 (showing wit-
ness paper) ? A. Yes, sir; I do.

Q. You did not respond to that letter, did you?
A. I responded to it over the telephone to the same
man that does all of the talking. It seemed to me
that whenever I tried to get you you were out; I will
tell you that very frankly.

Q. The letter of March 7th referred to reads as 30

follows:

Judee Lewis—It hasn’t been offered yet.
T would like to look at it.
Mr. Drewen—I will offer it.
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Judge Lewis—Of course, this examination
of Mr. Dumont is very remote from the sub-
ject I asked him.

Mr. Drewen—It isn’t remote from the sub-
ject you asked him this morning why he didn’t
file an inventory.

Judge Lewis—I would be very glad to have
him produce that inventory.

Mr. Drewen—I offer this letter in evidence,
dated March Tth, from our office to Mr. Du-
mont.

(Admitted and marked Exhibit D-5.)

Mr. ‘Drewen—The letter is as follows::
Dear Mr. Dumont:

I am sorry that I was not able to get to
vour office on Wednesday last. This was due
to the pressure of a number of other things
¢nd found it impossible to do so.

I am enclosing herewith a form of Consent
of Substitution, which we understand to be
in accordance with your views of the situa-
tion, it being understood, of course, that the
matter of your counsel fee is to be taken up
by the Court at the conclusion of the case.

Won’t you kindly sign your consent to the
original of the enclosed order and return in
the envélope herewith ?

If you will indicate when it will be conven-
ient for you to turn such papers and files as
you have over to our representative, we shall
arrange to call for them accordingly.

Thanking you and with best wishes for
the continued improvement of your health,
we are :

Very truly yours,
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Q. Now, let me ask you, Mr. Dumont, if you
received our letter of March 12th, five days after
Exhibit D-5? A. Yes, sir; I did.

Q. Did you address a reply to that letter? A.
I called up your office and got this same young man.

Q. Did you address a reply to that letter? A.
I did not, and I will tell you and the Court why, if
you want to know.

Q. No, I just want to know whether you replied,
and you say no?

Mr. Drewen—I offer this letter in evidence
of March 12, 1927, addressed to Mr. Dumont.

(Admitted and marked Exhibit D-6.)

Mr. Drewen—The letter is as follows:

March 12, 1927;
Dear Mr. Dumont:

Won’t you kindly let us hear from vou in
reply to our letter of a week or so ago, ip
which we asked that you return to us the
substitution and what other papers you have.
If there is any question as to this won’t you
please get in touch with Mr. Drewen con the
telephone.

We would appreciate very much your as-
sisting us in this behalf.

Thanking you, we are

Yours very truly,

Redirect Examination by Judge Lewis:

Q. Mr. Dumont, why didn’t you reply to the let-
ter? A. I called Mr. Drewen up firstly and left
a message with his office to have him call me up,
which, as far as I know, he never did. When the
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second letter followed, I called up again and tried to
get him, but he was out, and I requested that he
call me. And the reason I didn’t do it was this: On
the morning when this matter came up it was agreed
or suggested by Vice-Chancellor Bentley, in the pre-
sence I think of yourself and Mr. Drewen, that the
question of fees in this matter would be settled be-
tween counsel, or if counsel couldn’t agree the Vice-
Chancellor would fix it; and I said that anything
that was done would be agreeable to me. Mr. Drew-
en was coming down to see me about that matter
and didn’t come, and his letter here, marked Exhibit
D-5, says: “I am sorry I was not able to get to your
office on Wednesday last.” I didn’t feel that I would
like to give the substitution, under those circum-
stences, although I didn’t interfere at all in the case
and had no feeling in the matter, but I thought the
question of counsel fees should be settled. I didn’t
understand that it was to be at the end of the case.
The day Mr. Tucker was up to my house last he
said to me, “I am much obliged for what you have
done.” Of course I didn’t take that straight, exact-
ly.

Q. You didn’t take that as exclusive? A. I
didn’t take it for anything; I simply did, like you,
stood back and stood on my rights as any man will.
- Q. Mr. Dumont, can you remember what was
in that inventory you have spoken of ? A. The in-
ventory was taken on a slip of paper, I know, in lead
pencil—two or three slips, probably. When 1 say
“slip” I mean the entire number of things were taken
that way. That is the way I understood from Mr.
Kinney was the way in which they put them down.
I know they made the inventory at the house, and
from that list T drew the inventory itself, and when

185
Wayne Dumont—redirect

the inventory was completed and ready for signa-
ture they came down.

The Court—The question that was asked
you was, whether or not you remember any
of the things that were in the inventory.

A. Pardon me. I simply wanted to give the details.
I can only say there were a lot of shares of stock
of the U. S. Gypsum Company, five or six loose ar-
ticles, or seven, and three or four other things. Most
of the inventory was of the U. S. Gypsum Company
stock.

Q. Was the inventory in final form? A. It was
in form to be signed up by these men.

Q. Was it signed up? A. 1 believe Mr. Morse
and Mr. Kinney were both there for that purpose;
when they were sworn I wasn’t there and they didn’t
sign the oath, but they signed at the end of this
paper.

Q. But there is no question about the appraise-
ment? A. They hadn’t finished the appraisement.
It was merely taken in shorthand by the steno-
grapher in the office.

Q. Could you produce that? A. Absolutely.

Q. Will you do so at the next session? A. 1
will give it to them or to you or anyone else, what-
ever the court directs.

Q. Well, you say you didn’t know the value. A.
It was not emplete, for the simple reason that these
other things that were to be put in weren’t brought
there.

). “These things” that you speak of were trifling
things? A. The things that I speak of were minor
things.
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Q. What was the total amount; can you recall
that? A. I cannot, because it wasn’t figured up.
It was figured up on an adding machine and ought
to be somewhere, but the minor things were stock
that had no value, practically, but they had to be put
in anyhow. '

(Mrs.) ESSIE T. W. MAYER resuming the stand,
testified as follows:

Direct Examination by Judge Lewis (continued) :

Q. Did your sister ever tell you that she wanted
D-3 for the purpose of making a new will? A. No,
she did not.

Q. When was the first time after your sister’s
‘death on July 13, 1926 that the thought of this
trust agreement and trust stock came to your mind?
A. I would say that was on the day after my sister
was buried. :

Q. What makes you say that? A. Mr, Tucker
came to my home with a copy of her will which he
asked me to read. ‘

Q. At your home in Ridgewood? A. Yes.

Q. Did he have anything else besides the copy
of the will? A. He had a copy of his will, and
had a copy of that trust agreement.

Q. Do you know whether it was D-3 or D-1? A.
No, I don’t know which it was. '

Q. What was his purpose in coming there with
the will and with the trust agreement, so far as
you learned from what he said? A. He asked me
to read the will, and when I had finished reading the
will he asked me whether or not we could make one
of the trust and the estate,
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Q. What did you say to that? A. I said I
didn’t understand him.

Q. Did he attempt to explain further as to what
he meant? A. Yes; he said that in that will she
had said that she wished all her children to share
equally and that by that she meant in the trust also.

Q. That is what he said to you? A. Yes.

Q. What did you reply then, if anything, or the
substance of your reply? A. Well, I said that she
had said in her will she wished them to share equally
in the estate, but the trust had nothing to do with
the estate; that that was separate and apart.

Q. Was that all that occurred on that occasion?
A. Practically, yes.

Q. You say that was the day after your sister’s
burial? A. It was the morning after her burial.

Q. Now, was there any conversation between you
then as to where the trust stock was? A. Not that
morning.

Q. When was the next time he spoke to you about
it? A. Why, that would be on Friday morning.
When I wert to his home early Monday morning he
was on the point of leaving for the Pocono Moun-
tains, and T went to his home early; I believe it was
the following Monday morning. In the meantime I
had thought over what had been said during that
conversation, and knowing that he was leaving for
Pocono, I went up there and demanded a copy of
that trust agreement, which he had in his posses-
sion. I had no copy in my possession at that time.

Q. What else did you demand, if anything? A.
I asked him then where the stock was. I knew that
he had taken securities out of the Second National
Bank safe-deposit box, and I asked him if he had
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also taken the trust securities, and he said he had:
and I asked him where they were, and he said in his
safe-deposit box.

Q. Did he say where his safe-deposit box was?
A. No.

Q. Did he say whether he had opened a new
box? A. No, he didn’t say.

Q. Was there anything else that occurred in that
conversation when you went over there on Monday
morning, when he was starting for Pocono? A.
Yes, I said, “I want a copy of that agreement.”

He said, “I want that agreement to show Mr.
Holmes when I go up to Stroudsburg.” I says, “You
have no right to that. You are going by automobile
and that is very dangerous; if anything happens to
you I will have no copy of the trust agreement.” I
said, “It is mine; you have no right to it.”

And he says, “I won’t give it to you.”

I says, “If you will give it to me I will go home
immediately and make a typewritten copy and send
it to you and it will get there almost as quickly as
you will.”

And he says, “No, I won’t give it to you.” “And
as soon as you come back,” I says, “I want you to
give me that stock,” and he says, “What do you
mean; are you going to hold up the dividends on
that stock?”

I says, “Certainly I am.”

He says, “I will not give you this trust agree-
ment,” and he said he was about to go to the city,
and he said, “We are wasting time,” and he got up
and went out the front way and talked with the
Ttaliati laborer in the front of his house and dis-
missed me.
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Q. Is that all that occurred on that occasion?
A. That was practically all.

Q. That was the Monday following the day of
your sister’s death, I understand you to say? A.
Yes, I believe it was the following week.

Q. Not the day after the death but the Monday
after the funeral, and the funeral was Thursday,
as I understood you to say, and the first conference
was on Friday when Mr. Tucker came to your house,
and the seecond conference that you have just been
talking about was held the Monday following? A.
Yes, sir.

Q. Now, when did you next see Mr. Tucker? A.
I believe it was the following Sunday evening, when
he came to my home,

Q. How long was he gone away? A. 1 think
it was one week. :

Q. And when he came to your home was there a
conversation you and him? A. Yes.

Q. Was there anyone else present at that time?
A. My mother was present.

Q. During the whole conversation between you
and Mr. Tucker? A. Yes, I believe she was.

Q. Now, what was said at that conference? A.
Well, he told me then that Mr. Holmes would not
handle this matter for him, the settling of the es-
tate, I believe he meant by that, but referred him to
a New Jersey lawyer; and then he took from his
pocket a little memorandum he had, showing the
comparative inheritance of the three Tucker child-
ren and Henry MecCormack. He said, if the trust
remained Henry would be a very wealthy man,
whereas the other children would only have a small
amount compared to what Henry would get, and he
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said that wasn’t fair to the other children. Do you
want me to tell the whole story ?

Q. 'Yes. A. And I says, “Yes, it is certainly
fair to the other children; why shouldn’t he receive
more than the others?” I didn’t say “inherit”; I
didn’t mean that.

And he said, “Well, Lee,” meaning my sister,
“wished them all to share equally; wished to have
them all have the same.” ,

I says, “She never told me anything like that.”
I says, “Just what would you want me to do?”

He said, “What I want you to do is to divide the
trust fund into fifths, to be divided among the child-
ren and myself—not to put it back into the estate
but to divide it into fifths and to give it to each one
of them.”

Q. Well, what did you say to that? A. Oh, I
s2id T couldn’t do that; “it isn’t mine to give; it is
trust funds and I can’t do anything of that kind.”

Q. Was that all that occurred at that conversa- ,

tion? A. No, there was more; it was a lengthy
conversation.

Q. We want to get it all, Mrs. Mayer. A. Well,
I will tell you as much as I remember. He said that
through his manipulation that fortune had been
accumulated, and I said, “No, it has not been ac-
cumulated through your manipulation; that fortune
has accumulated from the original and the stock
dividends that have been added to it by the Gypsum
Company”; T said that the trust fund had accumu-
lated from the very beginning and likewise my sis-
ter’s estate, and it was through no manipulation of
his that she had accumulated such a large fortune.
They had all inherited a great deal and they wouldn’t
have inherited anything if it hadn’t been for the
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fortune that had been left by Henry J. McCormack.

Q. Anything else that you can recall that was
said? A. No, I believe that was the substance of
that conversation.

Q. When did you see him next? A. Why, af-
ter that I believe he was home with his family for
a week or two, and then he went away again to
Pocono Mountaing, and after he returned that time
—not immediately upon his return but shortly af-
ter, he telephoned me one day, and he asked me if
I would go to Paramus Cemetery to look over the
plot that he had been contemplating purchasing
there on which to erect a mausoleum, and I said I
would and I did go, and we returned to my home
and Mr. Tucker came in, and I believe that was the
next conversation I had with him about this matter.

Q. And at about what month would you place
that at? A. 1 would say that was in September.

Q. Well, when you came back from the cemetery
where did you come back to? A. To my home.

Q. Was there any further talk that day about
the trust agreement and the trust stock between
you and him? A. No.

Q. Did you have any talk about the trust agree-
ment or the trust stock after that? A. We had
talk about the trust—about turning the trust stock
over to him,

Q. Well, what was said? A. When we came
back into my home Mr. Tucker took out of his pock-
et another memorandum and on one side was listed
the income of my sister’s estate and on the other
side was listed the expenses of the household. The
household expenses amounted to approximately $10,-
000 and the income as shown on that statement add-
ed to about $7,000; and he says, “You see I can’t
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possibly run my household on the income we have.”
And I said, “I don’t believe that statement is cor-
reet ; you haven’t included your income on the stocks
in your name”; and I says “the only thing to do is
to cut down expenses” and he said, “Well, I don’t
understand why we can’t get together on this mat-
ter—this trust matter?” He said “Has Lee (mean-
ing my sister) ever done anything for you financial-
Iy ?” and I says “No, she never has.” He says, “Well,
she should have done something for you.” He says,
“Now, there isn’t any reason, if you would divide
the trust stock in fifths and give it to us, there isn’t

eny reason why you shouldn’t share in the amount

that would be paid for inheritance tax.” And I said,
“You and I can’t come to any agreement like that;
the only thing for us to do is to see a good lawyer
and get his advice.” Then he says, “I don’t know
who is such;”’ and I says, “I am waiting for Judge
Lewis to come back.” I had never met him at that
time. And I said, “If you would be satisfied to go
to him we will go and see him,” and I immediately
called him up and made an appointment for some
future day.

Q. Had you, in the meantime before calling at
my office, talked with anyone about this other mat-
ter? A. Yes, on the Monday morning after, I
called on him and demanded a copy of that trust
agreement, I went and saw Mr. Seddon, who was
in his office, within an hour, and I told him that Mr.
Tucker had refused to give me my agreement, and
I detailed the whole conversation, and after he heard
it all he said, “I can’t handle this matter for you;
my connection with the bank takes all my time.”
And he said, “In the meantime, don’t worry about
it. Is the stoek all in your name?” I says, “It is.”
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He says, “Has it been endorsed on the back of it?”
And I said, “No.” He says, “Don’t worry about its,
because unless they forge your signature they can’t
touch that stock.” And I said, “I don’t believe that
Mr. Tucker would do that.” And then I went to see
you with Mr. Tucker and it was the first time I had
ever been in your office.

Q. Do ycu recollect what was said by you and
Mr. Tucker when you were in my office? A. Well,
we went to your office and Mr. Tucker did all the
talking that morning. He told you the whole story
from beginning to end.

Q. Did he have the trust agreement with him?
A. Yes, he did.

Q. Had you any copy of the trust agreement
up to that time? A. No, I didn’t.

Q. Do you recall hearing some question that was
put by me as to the effect of the trust agreement?
A. Yes. |

Q. Do you recall whether anything as to your
power aé trustee of the stock was under discussion
at the time, in reference to the expenditures of the
income derived from it? A. Oh yes; Mr. Tucker
said then that he was in need of funds, and he asked
yvou whether or not I would be permitied to pay him
something for the support of this boy at the present
time, on account of this misunderstanding, and he
said that he had already made an outlay of several
hundred dollars. The boy had been entered in Man-
lius School that fall, and that he had made this ex-
penditure of seven or eight hundred dollars and that
he thought it might be within my rights to reim-
burse him to that extent.

Q. Was there some discussion about a larger
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sum for the maintenance of the house? A. Yes,
and you told me at that time that you didn’t think
that I could; that it wasn’t within my rights to pay
out any moneys.

Q. You have just mentioned the Manlius School ;
can you tell me how it happened that Henry Me-
Cormack was sent to Manlius School? A. Yes.

Q. Just tell how he happened to be sent there.
A. My sister was contemplating selecting a school
to which to send this boy, and she was considering
a number of them, and she was talking the matter
over with me, and I told her I knew very little of
boys’ schools, but that there was one which my bro-
ther-in-law had attended and that was this Man-
lius School.

Q. What was that man’s name? A. Theodore
Leonard; and I arranged with Mr. Leonard to g0
and talk over the arrangement with my sister about
the Manlius School, which he did; and it was after
that that they visited Manlius School. fryies

Q. It was as the result of a conference in my
office that you directed me to file a bill in this case,
was it not? A. Yes, it was.

: Q. Now, pending the litigation, were there any
steps taken by Mr. Tucker toward a settlement of
the litigation between you and him? A. Yes, about
the middle of January.

Q. When did you first hear of his desire to set-
tle this litigation? A. I think it was about the
11th of January.

Q. Whom did you hear it from? A. My sister
telephoned me.

Q. And between the bringing of the suit and the
11th of January Mr. Tucker married again, did he
not? A.' Yes.
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Q.- Do you remember the date of the marriage?
A. Mr. Tucker told me the 17th of November.

Q. Do you know how long before that date his
wife had been in Ridgewood? A. She had been in
his home there for a month before that time.

Q. Did Mr. Tucker come to your house for any
purpose, and if so state to the court? A. My sister
telephoned me, and she said that Mr. Tucker told
her that he was unusually anxious to settle the mat-
ter, and she said “he would like to see you” and I
invited him over, and Mrs, Adams, my sister, and
my mother who is living there now, and Mr. Tucker
came over, and he said “I have come to sign the
Locarno.” |

I said, “Just what do you mean?”

He said, “I am sick and tired of this whole thing
and I would just like to be friendly and drop the
matter.”

And I said, “Just what is your proposition?”

Q. By the way, had he told any members of your
family that he was married again? A. No. And
he said, “I am willing to let the trust remain just
as it is.” 1 said, “Of course, if that is all you want
I am perfectly willing.” And we went on with a
long conversation about the matter. During the comn-
versation some days before I said that I would be
perfectly willing to turn it over to a trust company
or to an administrator; and I said, “It isn’t that I
want to keep this thing for myself; I want to pre-
serve it for the boy, and if that will bring about the
cesired end I am perfectly willing to do that.” And
we had a long conversation. He had gone to a new
firm of attorneys and they had given him some in-
formation. Attorneys just love to handle a case like
this because the money is right there. Well, they
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told him if the case was settled it would save money
for him and for the boys, and he said we would settle
witheut wasting any more money on attorneys,

I said I had filed a bill of complaint and wanted to
finish the matter in a businesslike way. Well, we
agreed, and I supposed that he did. There was a
long conversation, and he told me how unhappy he
had been, and we told him we were very unhappy,
too, because he had kept the children away from us.
And on Christmas he had returned the gifts we had
sent them, and we were very happy that the matter
was settled. That was the substance of our conver-
sation.

Q. How often would you go to your sister’s house
when she was living, Mrs. Mayer? A. You mean
when she was ill?

Q. After she was married; after you ecame to
Ridgewood. A. When we were in Ridgewood I saw

my sister practically every day. We were a devoted
family, and there was no estrangement of any kind
while my sister was alive. /

Q. How about the boy Henry? Did you see him
often? A. I saw him very often. He was very
fond of my mother and my mother was very fond
of him. :

Q. Was there any period of time when he lived
with your mother? A. Yes, he lived with my mo-
ther before she married Mr. Tucker.

Q. And after you were married did she live with
you? A. No, just visited ; never lived with me.

Q. How often would she see you or your family?
A. Oh, every day or two. :

Q. Your relations were friendly up to the time
she married Mr. Tucker? A. Yes, they were.
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Q. How long was Mrs. Tucker confined to the
house before she died? A. She was under the care
of a trained nurse from February until July.

Q. February, 1926? A. Yes, until July, 1926.

Q. What was the trouble she was suffering from ?
A. It was septic endocarditis.

Q. Was she confined to her room for a long
time? A. Yes; confined to bed for those months?

Q. From February to July? A. Yes.

Q. How often were you at her house during that
period? A. Well, I or my mother or sister spent
every afternoon with her during that period.

Q. Were you present with her when she died?
A. No.

Q. When did you know that she was dead? .A.
It was about 7 or a quarter after 7 on the morning
of July 13th.

Q. When was it that you saw her last before
she was dead? A. The afternoon before.

Q. And you had gone home about what time?
A. Oh, about 5 or 5:30.

Q. And she was surrounded by her immediate
family during that period? A. During all of that
period. .

Q. Now, having heard the conversation with Mr.
Tucker on or about the 11th of January what steps
did you then take to consummate the arrangement?
A. T telephoned to your office and you were not able
to see me until Saturday of that week, and on Satur-
day I went to your office.

Q. When did you call me up? A. I called you
up right then; I believe it was right then that I
called you up when Mr. Tucker was in my house.
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Q. (By the Court) On the 11th? A. On
the morning of the 11th.

Q. Did you call me up personally or did you get
my office? A. T spoke to your clerk.

Q. That morning? A. Yes, I believe I did that
morning.

Q. Do you happen to know that I wag constantly
engaged in court during the whole of the month of
January and the first few days of February? A.
Yes, you told me that you were on an important mat-
ter.

Q. It doesn’t make any difference what the mat-
ter was, but I wasn’t able to take the matter up
promptly? A. No. ,

Q. And you did find that I was so engaged that
I couldn’t take the matter up at once? A. Yes.

Q. Did you come to my office on the Saturday

following the 11th? A. Yes, I did.

Q. Do you remember about when you arrived at
the office? A.  Yes; I arrived there about half
past 10 or 11 o’clock.

Q. And had you seen Mr, Tucker before you got
to my office? A. Yes, I met him that morning on
the street and he was on his way to his lawyer’s
office.

Q. Did you have any conversation with him? A.
Yes, for a minute.

Q. What was the conversation? A. He said to
me, “I have the stock in my pocket, but the trust
agreement I forgot to bring; will it make any dif-
ference?” I said, “No, I don’t believe it will.” He
says, “I am going to Mr. Dumont’s office now ;” and
i says, “I am going to see Judge Lewis.”

Q. Did you have any reason to know at that time
that Mr. Tucker was to come to my office? A. The
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morning that I called you up Mr, Tucker was there,
and when I called you up it was all arranged that it
was all right to come there to see you together, and
when I told you about that you said, “Oh, no, I must
see you alone for a few minutes,” and then I told
him to arrange to be at Mr. Dumont’s office at that
same hour and after I had seen and talked with

. Judge Lewis we would then have a joint conference,

and that was what he was going to do.

Q. And did you relate to me what had occurred ?
A. Yes.

Q. Now, tell us what occurred at that conference
when Mr. Rosenkrans and Mr. Tucker came there.
A. Well, they came in and sat down. Mr. Tucker
took the stock out of his pocket and put it oa your
table, and, in substance, the conversation was this,
that they had come to settle the matter and deliver
the stock; and you said, “Well, of course, I don’t be-
lieve we would care to accept that stock now until
we have a final decree from the court.” You spoke
then to Mr. Tucker. You said: “Of course, Mrs. Ma-
ver’s position has been questioned and we must have
the trust reestablished. It has all been questioned.
We must have a decree for that purpose, and we
must have a decree for another reason: You have
written to the Gypsum Company, telling them to
withhold the payment of dividends to her and they
know that there is litigation pending.” And he sug-
gested that “I might write a letter over my signa-

ture”; and you said “If I were counsel for the com- -

pany that wouldn’t be enough and I don’t believe the
company’s attorneys would be willing to accept that.”
And then you said, “I must have a decree covering
counsel fees.”

Q. Did anvone say anything to that proposition ?

A. Mpyr. Tucker or Mr. Rosenkrans—I believe Mr.

2]
o
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Rosenkrans said, “Well, I don’t believe we have to
go through all that; this is entirely different from
litigation. We can do it in a friendly way, and it can
be a friendly suit from now on.”

Q. Was that arrangement acceded to or not by
Mr. Rosenkrans and Mr. Tucker? A. Yes, they said
that would be satisfactory.

Q. What was said about the stock? A. Mr.
Rosenkrans said, “Well, Mr. Tucker, I think you had
better keep the stock until we get such a decree.”

Q. Did Mr. Rosenkrans say anything about his
authority to act, do you remember? A. He said,
“Of course I am not authorized to go into this any
further; I was just sent here to deliver the stock.”

Q. Now, during that conference at any time did
I produce any paper that I wanted Mr. Tucker or
Mr. Rosenkrans to sign? A. No, you did not,

Q. Had I known anything at all about the settle-
ment until you had come to the office about 15 min-
utes before? A. No, none of the details.

(At 4 o’clock the further hearing was adjourned

to Thursday, May 28, 1927, at 10 o’clock in the fore-
noon.)

Hearing of Thursday, May 26, 1927, 10 A. M.,
Chancery Chambers in Jersey City.
All counsel present as before.

(Mrs.) ESSIE T. W. MAYER resuming the stand,
testified as follows:

Direct Examination by Judge Lewis (continued).

Q. I omitted to ask you, Mrs. Mayer whether you
received a key of the second box when the second
box was opened in the Trust Company Safe Deposit
building in Brooklyn? A. Yes, I did.
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Q. How did you get that key? A. My sister
gave it to me.

Q. And when did you part with it, at the time
you testified to in December? A. Yes.

Q. 19242 A.. Yes

Q. And that was the key you delivered to her?
A. Yes, when the box was finally closed.

Q. What notice have you received, of any sort
and of all sorts, of the application for the adoption
by Garrett R. Tucker of the infant Henry W. Me-
Cormack? A. I have received no notice.

Q. How did you get knowledge of the proceed-
ings? A. Why, a friend of mine saw the legal
notice printed in one of the Ridgewood papers and
telephoned me that she had seen this notice, and
then, of course, I secured a copy of the paper and
found. the notice.

Q. Did any of the members of your family get
cny other notice of that application? A. No.

Mr. Drewen—I suppose the witness doesn’t
know what notice the family got; they can
state that for themselves.

Judge Lewis—I propose to show they didn’t
get notice.

Mr. Drewen—And I propose to show that
we gave the notice that the law prescribed.
Judge Lewis—That is- what I am talking
about, and that is the only notice. '

Mr. Drewen—Exactly.

Q. How frequently did you see your sister, the
lnte Mrs. Tucker, after you moved to Ridgewood up
“~n -0 time of her death? A. Why, nearly every
day.
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Q. Did she at any time express to you any de-
sire to revoke the trust she had made in favor of
Henry W. McCormack? A. No, she never did.

Q. Did she ever express to you any intention of
revoking the trust in question? A. No.

Q. Did she ever give to you any notice, written
or otherwise, that she had revoked the trust in
question? A. Never.

Q. Did she ever ask you to transfer to her any

of the shares of stock which stood in your name as
trustee under that trust? A. She did not.

Cross Examination by Mr. Drewen:

Q. Mrs. Mayer, when was it that your sister and
you first conversed on the subject of discontinuing
the box in Brooklyn; do you remember the date?
A. Why, yes, it was in December—December, 1924,
early in the month.

Q. How long after that was it, if you know, that
the box was actually discontinued and the contents
removed? A. Why, the box was closed on the 10th
of December, just a few days after that.

Q. Now, how long before that, that is to say,
how long before the time that you and your sister
discussed the closing of the box, was it that you
were spoken to with regard to giving Mr, Tucker
access to the box? A. Well, Mr. Tucker received
access to the box in January, 1922. That would be
almost three years.

Q. Two years, wouldn’t it? A. No, December,

1924.
Q. That’s right; you are right. Now, during that
period of three years from the time that Mr. Tucker
had access to the box and the time the box was
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closed what, of your own personal property, was
there in that box? A. Nothing. :
Q. But prior to the access of Mr. Tucker to the

box you had something in the box? A. Not be--

longing to me personally.

Q. Well, belonging to your father? A. An ev-
velope containing securities belonging to my father.

Q. Anything else besides that that was not the
property of Mr. Tucker or his wife? A. No, I
don’t believe I ever had a thing belonging to myself
in that box.

Q. Now, after Mr. Tucker had access to the box
you took things out of the box, didn’t you? A.
That envelope belonging to my father.

Q. And you took it out of the box after you were
consulted by your sister in regard to giving her hus-
band access to the box, didn’t you? A. No; I
couldn’t say just when I took that envelope out of
the box, but it was not necessarily after Mr, Tucker
had access to the box.

Q. Was it after you had been told that his wife
wanted him to have access to the box? A. 1 don’t
believe that had anything to do with it.

Q. Well, Mrs. Mayer, isn’t it a fact that after
your sister indicated that she wanted her husband
to have general access to the box jointly with the
other holders of it that you then did go to the box
for the purpose of removing some of the contents of
the box? A. You mean, contents belonging to me?

Q. No. A. No, I don’t believe I did.

Q. I am not including any papers in the box
that you didn’t have the right to take out. Now, do
you understand the question? A. I think T do.
Perhaps I had better hear that question again.

20
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@: I will reframe the question: At or about the
time that you were first spoken to about Mr: Tucker
having access to the box, isn’t it a fact that you went
to he box for the purpose of getting some of its con-
tents? A. I don’t remember ever doing that.

Q. Then it isn’t clearly in your mind whether
yow did or did not? That is what you intended: to
answer,, isn’t it? A. Well,. yes. '

Q. Now, when did you first state to Judge Lewis
the story that you have just told on the stand in this
case? ~A. 1 first visited Judge Lewis with Mr.
Tucker on: September  23d, but I saw Judge Lewis
again on: September 24th, I believe it was.

Q. But you did, prior to the opening of the hear-
ing of this case, tell Judge Lewis all of the details
that you have: stated in your testimony here, did
yvou not? A. 1 believe so, yes.

@.. And: you told everything that is included in
your testimony? A. Yes.

Q. And about how long before these hearings
were opened was it, would you say, that you had
completely told Judge Lewis all those things? A.
Well, T had many conferences with Judge Lewis. I
told him all those things, I believe, by the time my
complaint was filed.

Q: And you regarded: it as a matter of some im-
portance, didn’t you, that you did not have posses-
sion of this trust agreement itself? A. T did:

Q: And you stated that to Judge Lewis, that you
did not have it? A. 1T did.

Q. And you explained to him the circumstance
that you stated here concerning your not having the
trust agreement? A. I did:

Q. Now when Mr. Tucker testified in this case
that his wife, your sister, obtained the agreement

205
Essie T. W. Mayer—cross

from you at your home prior to her visit to Penn-
sylvania to see Mr. Holmes, that was the first time
you had heard that story, was it? A. That was.

Q. And during the time that Mr. Tucker gave
his testimony on that day about that trust agree-
ment you sat beside your counsel, Judge Lewis, all
the time, didn’t you, in this court-room? A. Yes.

Q. Throughout the entire giving of that testi-
mony ; is that right? A. Yes.

Q. And you say, do you not, that when Mr. Tuck-
er told of his wife getting that trust agreement—the
one that you had—that was in direct confliet with
what you had told Judge Lewis concerning the fact
that you did not have possession of it at the time
of her death? A. Yes.

Q. Isn’t it a fact, Mrs. Mayer, that after Mr.
Tucker had testified on the first day, March 24th,
you told Judge Lewis the circumstance that you have
now testified to as to your not having the trust
asreement in your possession? A, (Witness
pauses.)

Q. Do you understand the question? A. T don’t
think I do.

Q. All right; that is my fault. Isn’t it a fact that
it was not until after Mr. Tucker testified about his
wife getting the trust agreement from you-—I say
not until after that—that you told Judge Lewis the
facts that you have now testified to concerning your
not having possession of it? A. No, I don’t be-
lieve it was.

Q. You say you do not believe it was; that is the
fact: that is your answer, you do not believe it was?
A. Yes, I told Judge Lewis all of the facts in this
case before that first hearing.
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Q. Well, for the sake of being perfectly clear,
will you just isolate in your mind this one fact in
regard to the possession of this trust agreement. Ag
to that one thing I ask you, whether or not it was
after Mr. Tucker testified that you told the circum-
stances to your counsel? A. No, it was not.

Q. Well, is there any uncertainty about that in
your mind, Mrs. Mayer? A. No, there is not.

Q. You have already told us, have you not, that
you believed that it was before Mr. Tucker testified
that you told it? A. You mean that I did not have
the trust agreement—how I happened not to have
the trust agreement? Is that your question?

Q. No; my question is entirely a matter of when
1t was that you communicated these statements of
fact to Judge Lewis concerning your not having the
trust agreement. Do you understand me now ? A.
I told Judge Lewis all about not having the trust
agreement before that hearing.

Q. Well, are you sure that you did, or is it only
a matter of belief that you did? A. I did.

Q. Well, why did you testify a moment ago that
you believed that you did? You did so testify, didn’t
you? A. Well, I may have.

Q. What was the date of your sister’s marriage
to Mr. Tucker? A. October 21, 1914.

Q. When was it that you first heard of the like-
lihood of such an event? A. About June, 1914,

Q. Did your sister communicate it to you? A.
She may have told me first.

Q. Now, you had many conversations with your
sister between June and the time of the marriage
itself, about her marriage to Mr. Tucker, didn’t you ?
ARl didh
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Q. Very many, in fact? A. No, I didn’t have
very many.

Q. Just many? A. 1 couldn’t have had very
many, because she was in Water Gap and I was in
Brooklyn for the entire summer.

Q. How often did you see your sister that sum-
mer, from June to October ?

Judge Lewis—What year?
Mr. Drewen—1914, that summer of the

marriage.

A. Why, I spent my vacation at Delaware Water
Gap that summer, and then I didn’t see her again
until she came in.

Q. How long were you at the Water Gap? A.
About two weeks.

Q. When did you go to the Water Gap? A. I
don’t remember just when; probably the first of
August.

Q. Was it then that your sister told you about
her engagement, or her attachment for Mr. Tucker?
A. Oh, no; it was earlier than that. ;

Q. But during that two weeks you did discuss
it every frequently, didn’t you? A. Yes.

Q. With her daily? A. Yes.

Q. And those two weeks of your lives you spent
together? A. Yes. : . :

Q. Did you then discuss with her this guestion
of a trust estate for Henry? A. No.

Q. Didn’t mention it to her? A. No, not at
that time; it was later than that.

Q. How’s that? A. I believe it was later than

that.
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Q. How Ilate? How long after? A. Well, I
should say it was after she returned home from her
vacation,

Q. When did she return? A. As I remember
it, it was after Labor Day.

Q. And you and your parents had discussed that
between you, had you not, before you saw your sis-
ter about it? A. No, I had not.

Q. Were you present when your father spoke to
her, as you have testified, about her separating some
property for Henry? A. No.

Q. Who told you that that had occurred? A.
As I remember it, she told me when she asked me
if I would become trustee. I didn’t think very much
about it at that time.

Q. But there was a time when you yourself did
begin to speak to your sister about that matter af-
ter her return home in September? A. Not until

n the time that she asked me if 1 would become trust-

ee.

Q. You had never mentioned it? A. I don’t
remember of having mentioned it. She may have
spoken to me, but I never mentioned it to her.

Q. Do you mean to say that that was never dis-
cussed in your family circle by your mother and
your father and you before that trust agreement
was made? A. Shortly before, possibly, but not
during that summer before Mrs. Tucker came home.

Q. And the whole basis of that advice to Mrs.
Tucker was the uncertainty of the character of the
man whom she was to make her husband, wasn’t it?
A. No, I wouldn’t say that. ;

Q. Well, what? = A. Mr. McCormack had left
his estate entirely to my sister, had made no pro-
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vision for the boy, and it was because he had left
this and my sister was anticipating this other mar-
riage that my father thought she should provide
for that boy.

Q. I am talking about your conversations with
your sister. I assume that you did not hear what
your father said? A. No, I don’t believe I did;
I don’t remember it. }

Q. You knew, did you not, that your sister could
have provided: for Henry regardless of the marriage
to My. Tucker? A. She could have?

Q. Yes; you realized that? A. Yes.

Q. Then there was a fear, was there not, that
the marriage to Mr. Tucker would prevent, or cause
the likelihood that Henry would not be provided
for? A. Yes; we had heard many rumors regard-
ing Mr. Tucker.

Q. I see. And it was the rumors regarding Mr.
Tucker that went into your counsels regarding this
separate estate? A. Yes.

Q. And, of course, these rumors that you heard
were conveyed to your sister about Mr. Tucker?
A. Yes.

Q. You conveyed some of them yourself, didn’t
you? A. I believe so.

Q. And it was done for the purpose of dissuad-
ing your sister from the marriage, wasn’t it? A.
[t was.

Q. Now, after the marriage of Mzr. Tucker to
your sister your association with your sister con-
tinued as before? A. Yes.

Q. You spent a good deal of time in her com-
pany? A. Yes:

Q. And I presume also in her husband’s com-
pany 2 e ISdid :
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Q. Your sister was a very fond mother, wasn’t
she? A. She was,

Q. And would you say now, Mrs. Mayer, that
your sister had even, as a mother, extraordinary
devotion for her children? A. She did.

Q. There were three children born to your sis-
ter of the marriage to Mr. Tucker, weren’t there?
A. There were.

Q. And you yourself have been attached to those
children, haven’t you? A. Yes, I have.

Q. And your sister was very much devoted to
them, wasn’t she? A. She was.

Q. Your sister, from anything that you could
observe, with all the fondness that she had for her
children gave it equally to all four? A. I wouldn’t
say that..

Q. You wouldn’t say that? . A. No.

Q. Then what do you say about it, that she had
greater affection to Henry than for the other three?
A. 1 have always felt that he was her favorite.

Q. She never told you that? A. No, but I have
many, many times noticed that she favored him.

Q. She never told you that, did she? A.. No.

Q. And what you are telling us about this sepa-
rate place that Henry had in her affections was a
matter of your feelings about it, wasn’t it? A. In-
tuition.

Q. How many years passed between the birth
of Mrs. Tucker’s son Rezeau until Mrs. Tucker’s
death? '

The Court—Which one is Rezeau?
Mr. Drewen—The oldest one.
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A. I will have to think of that.

Q. Perhaps I can help you. A. Well, 11 years.

Q. And for many years your contact with your
sister was very close? A. Very close.

Q. And as the other children came along, Betty
and James, and grew in the household, they livea
tocether as children of the same parents, didn’t
they? A. Yes.

Q. And in no way that you could perceive was
there the slightest circumstance indicating that
these children weren’t children of the same parents?
A. No.

Q. And it was in this domestic circle created by
the marriage and by the coming of three more child-
ren that there was manifested to you this extra-
ordinary affection as a mother that your sister
showed? A. She was a very fond mother, yes,

Q. (By the Court) You say that you
thought that Henry was her favorite child;
you mean just as almost all parents have
some one child that they seem to care more
for and favor? A. Well, she worried so
much more about him, apparently—worried
so much more about him always. Yes, Il
might say that she did favor him in that
way. She didn’t say that she favored him.

Q. She probably would have denied that
she favored any one over the others? A.
She probably would.

Q. Is James the youngest? A. -Yes.

Q. How old is he? A. Oh, about eight.

Q. By the way, you regard all these children as
very attractive children? A. T do.
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The Court—All children are attractive if
you give them a. chance.
Mr.. Drewen—I know.

Q. Now, Mrs. Mayer, you had some conversa-
tions, didn’t you, with your sister with regard to
your acting under this trust in case of her death?
A. Not acting under the trust in case of her death.

Q. Well, I call your attention (counsel turning to
the record in this ecause, page 156). What is there
on your mind that you expect? If I have misstated
it, what is the correct solution? A. I know how it
appears there:

Q. Yow do? A. Yes. There, I believe it says
that I will act as trustee and take care of the boy
in ease of her death ; but I don’t believe that is what
I meant to say exaectly.

Q. When was your attention first called to that
statement in this testimony, after you made it, as

appears in this transeript? A. I read that testi-

mony yesterday.

Q. And was that the first time that it occurred
to yow? Just exactly what you said on that point?
A. That is the first that I saw that it appeared
that way. It was not my intention to so state it.

@. How was it your intention to state it? A.
She asked me if I would become trustee of this trust
and: if I would always take care of the boy, and I
said that I would.

Q. That is what you say you intended to say,
but it says here in the record: ‘“And she asked me
if I would become trustee of this trust fund, and in
case of her death look after the interest of her boy.”
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The Court—*“She consulted her attornmey,
who was ex-Judge Farrand of New York; and
she asked me” and so forth.

Q. So that, so far as you intended to state it,
there was no association, necessarily, with the death
of your sister at all, was there? A. No.

Q. And you now say, that when your sister made
this request of you, there was no contemplation of
your doing it after her death, or in the event of her
death? A. Not after her death.

Q. How is it, then, that you so clearly incorporate
in your statement in this testimony that it was in
case of her death that you would look after the in-
terest of her boy? Can you explain that? A. I
think the way I have put it now explains that to you.

Q. Explains what to me? A. I say if I said
that she asked me to take care of the boy in case of
her death I didn’t mean that; she asked me to be-
come trustee and look after her boy. But that hasn’t
anything to do with the exercising of my powers
as trustee.

Q. You are getting ahead of me, Mrs. Mayer. I

want you to explain to this court how it is that you
so clearly incorporated in this statement the fact
hat you were to look after the interest of the boy
in the case of your sister’s death, when you now
say that her death had nothing to do with it. Can
vou explein it? A. Why, yes, I can. She asked me
if T would always take care of her boy in case of her
death; not to look after his interest in the trust.

Q. Oh, so she did ask you to look after her boy
in case of her death? A. She did. .

Q. Then what do you say is wrong with this
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testimony? A. She didn’t ask me to look afte:
his interest in the trust.

Q. So the #vord “interest” is what you object to?
A. 1T do.

Q. What you now say is, that you were to look
after the boy in case of her death? A. She asked
me that at that time.

Q. But, as a matter of fact, you did conduct your-

1o self with regard to this trust, did you not, just as

if you were to really act as trustee only in the event
of your sister’s death, didn’t you? A. No, I
wouldn’t say that.

Judge Lewis—If Your Honor please, I ob-
ject to all this sort of cross-examination. I
object to any parol evidence for the purpose
of varying or contradicting the terms of the
trust agreement.

The Court—I don’t know what Mr. Drew-
en’s purpose is. I assume it is for the purpose
of impeaching the testimony of the witness.
I don’t want to make him state his purpose
on cross-examination.

Mr. Drewen—I won’t dwell on it.

Q. It was your sister who provided for the edu-
cation and maintenance of Henry, wasn’t it? A.
Out of the trust dividends.

Q. Now, won’t you please answer the question?

Judge Lewis—That was an answer to your
question: “Out of the trust dividends.”

Mr. Drewen—I ask that “out of the trust
dividends” be stricken out as not responsive.

The Court—I suppose that does call for a
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‘“yes” or “no” answer, and I suppose the an-
swer is “yes.”

Judge Lewis—I object to the question, sir,
upon the ground that the question doesn’t
ask anything that is clear to her, as to whe-
ther she provided. There should also be in-
cluded in the question an interrogatory as to
whether she provided in a certain way, It
might include taking him in a horse and wag-
on to school.

Mr. Drewen—The witness hasn’t said it
wasn’t clear.

The Court—I overrule the objection. She
can make as full an explanation as she pleases
on redirect.

Q. You say it was Mrs. Tucker who provided for
the education and support of Henry? A. Yes, ac-
tually.

Q. And on each occasion of the receipt of a cash
dividend you turned it over to Mrs. Tucker, did you
not? A. 1T did.

Q. And on some occasions they were delivered
by you to Mr, Tucker? A. They were.

Q. How long before Mrs. Tucker’s death would
you say it was that the last half dividend was turned
over? A. About the first of July.

Q. And your sister died on the 13th? A. Yes.

Q. And that was given by you to Mr. Tucker,
wasn’t it? A. No, it was not.

Q. What did you do with it? A. T took it up
and gave it to my sister. She was in bed, but I gave
it to her,.

Q. Now, when was it, Mrs. Mayer, that you
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asked your sister whether or not you had access to .

the Paterson box? A. That was after the veceipt
of the stoek dividend in 1925. The stock dividend
came in December of 1925.

Q. And how long after it, the latter part of 1925
in the same month was it that you asked her wheth-
er you had access to the Paterson box? A. Short-
ly after the receipt of that stoek.

Q. What did your sister say? A. She said she
wasn’t sure, but if not she would see about it.

Q. Was that the end of it? A. That was the
end of it.

Q. Did you ever bring the subjeet up to her
again? A. No, I didn’t, because shortly after-
wards she was taken seriously ill.

Q. And there was never any mention of that
subject at all between you after that? A. Not
again.

Q: And you never made any inquiry of any other
person, to find out whether you had aecess to. the
Paterson box? A. I never did.

Q. How long after the marriage of your sister
was it that the first eash dividend was received from
stock that was in your name as trustee? A. T re-
ceived that in Deecember, 1914.

Q. And you endorsed that check over and gave
it to your sister? A. Yes.

Q. And that is all that took place aboui that,
you simply endorsed it over and brought it imme-
diately to your sister? A. We had a conversation
about it before that.

Q. What conversation? A. We had congidered
the matter—

Q. No, what was the conversation? A. Well
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I can’t tell you just all of that conversation, but it
was decided between us in that conversation—

Q. Can’t you tell me what was said by both of
you? A. No,I can’t remember just what was said.

Q. But it was as the result of what was said
that you then and thereafter until your sister died
turned over all the cash proceeds to her? A. Yes.

Q. There was never any discussion of the same
subject again between you and your sister, was
there? A. Not after that decision.

Q. You said in your direct examination that af-
ter your sister’s death you knew that Mr. Tucker
had removed securities from the Paterson box, did
you? A. I did.

Q. Well, you knew that from the fact that you
were present when your husband and Mr. Tucker
started out from the house that morning to go to
the bank, didn’t you? A. I didn’t know it, no,
not from that.

Q. Weren’t you present when Mr. Mayer and
Mr. Tucker left your home at Ridgewood to go to
the Paterson bank? A. I was.

Q. You knew where your husband was going ?
A. 1 knew they were going to Paterson, yes.

Q. You knew where they were going in, Pater-
son? A. I knew they were going to the bank.

Q. Wasn’t it from that that you knew that Mr.
Tucker had taken the securities from the box? A.
No, it was not.

Q. How did you know it? A. They returned at
noon to have luncheon, and it was then that I knew
that Mr. Tucker had taken the securities out of
that box. .

Q. Well, Mrs. Mayer, you knew in the morning
the purpose for which they left to go to Paterson,
didn’t you? A. 1 did not.
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Q. Didn’t your husband tell you? A. My hus-
band didn’t know,

Q. What? A. He didn’t know.

Q. He didn’t know? A. No.

Q. I show you the signature on the first paper in
exhibit C-1, purporting to be that of George C. Ma-
yer, and ask you if you know that signature? A.
Yes.

Q. Is that your husband’s signature? A. Tt is.

Q. And you were present when that was signed,
weren’t you? A. I don’t think so. I don’t remem-
ber seeing it signed.

Judge Lewis—It was signed by whom, Mr.
Drewen ?

Mr. Drewen—By her husband.

Q. (By Judge Lewis) Were you present
when that was signed by your husband? A.
No, I was not.

Q. Well, I asked you a moment ago if you were
present and you said you didn’t remember, and now
you say you weren’t. A. I don’t remember being
present. That was the morning my sister died.

Q. Yes, I understand, The decision that you and
your sister came to at the time you handed her the
first dividend check was, that she was to receive all
the dividend checks from this trust stock, was it
not? A. Yes.

Q. And that decision, as I have stated it, was
the only decision that you and your sister had ar-
rived at on that occasion? A. It was not the full
understanding.

Q. Whose understanding was it? A. The un-
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derstanding that my sister and I had after the con-
versation in regard to the dividend check.

Q. Haven’t you stated it fully? A. You see,
there was a decision.

Q. - You said that first: A. There was a de-
cision. You have asked me to relate the conversa-
tion, word for word, which I can’t do.

Q. I'm not asking you that now; I'm asking you
whether or not I have not myself correctly stated
the decision that you and your sister came to, when
I say that the decision you came to was that you
were to turn the cash proceeds of his trust stock
over to your sister? A. That was the decision.

Q. I think that is all.

Redirect Examination by Judge Lewis:

Q. What was the nature of the relations between
you and your husband and Mr. Tucker, up to the
time of your sister’s burial? A. (Witness pauses.)

The Court—How did you get along with Mr.
Tucker up to that time—you and your hus-
band and Mr, Tucker?

A. We were friendly—very friendly.

Q. Did you, before any testimony was taken in
this case, read the bill of complaint filed in it and the
answer of the defendant? A. 1T did.

Q. You say that the decision of yourself and
vour sister, upon the occasion in regard to which Mr.
Drewen has asked you, was to turn the checks for
dividends over to her? A. That’s right.

Q. You said that that was the decision, and you
attempted to say it was not the understanding—the

20
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full understanding, or words to that effect; what did
you have in your mind by way of explanation of that
decision? A. The understanding was that I was
to turn those checks over to her with which she
would provide for his maintenance, education and
support.

Q. When your sister died where were you and
your husband Mr. Mayer? A. We were in our own
home.

Q. When did you hear she was dead? A.
About 7 o’clock in the morning.

Q. How did Mr. Mayer come to go to Paterson
with Mr. Tucker? A. Mr. Tucker asked him to
accompany him to Paterson; he wanted to have his
car washed and he wanted to go to the bank,

(Mrs.) EDITH W. ADAMS sworn on behalf of
the complainant, testified as follows:

Direct Examination by Judge Lewis:

Q. Where do you live, Mrs. Adams? A. 117
Linwood Avenue, Ridgewood.

Q. Are you the youngest daughter of the three

daughters of your father Mr. Watters, and sister
of Mrs. Mayer and the late Mrs. Tucker? A. 1
am.

Q. Did you live with your father and mother in
Brooklyn? A. 1 did.

Q. And who else was living there at that time,
say, about the year of 19247 A. Why, my sister
Mrs. Mayer and lLer husband and the little girl
Helen—

Q. Whose little girl? A. Mrs. Mayer’s little
girl.
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Q. In that year were you yourself sick? A. I
was.

Q. And did it cause you to go away from home?
A. Yes.

Q. And where to? A. Saranac Lake.

Q. And who was with you there? A. My mo-
ther.

Q. What was the condition of your father’s
health at that time? A. My father had not been
well for years and his condition became very serious
while we were away during that year.

Q. Who was taking care of you? A. My sis-
ter Mrs. Mayer.

Q. Do you remember your mother being called
back home about that time, December 24th? A.
At Thanksgiving, 1924.

Q. And your father died how long afterwards?
A. On Christmas day, 1924.

Q. Were you home? A. I was not.

Q. When did you move to Ridgewood? A. In
March, 1925.

Q. At the same time that your sister Mrs. Ma-
ver moved and your mother? A. Yes. I had come
home from Saranac Lake in January and we all
moved in March.

Q. That was of the year— A. 1925.

Q. Were the Tuckers—Garrett R. Tucker and
his wife and family—at Ridgewood at that time?
A. Yes, they were.

Q. They had moved before you went there? A.
Yes. |

Q. Were you then married? A. No, I wasn’t.

Q. How soon after were you married? A. I
was married in October, 1926, about a year and a
half after.
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Q. And up to that time did you continue to live
with your mother in Ridgewood? A. Yes, in Mrs.
Mayer’s home, Mother and I lived with Mrs. Mayer
in Ridgewood.

Q. When you were married did you change your
place of abode? A. Yes.

Q. Where did you go? A. I moved to 117 Lin-
wood Avenue, Ridgewood.

Q. While you were living at your sister’s house
—Mrs. Mayer’s house—did you see your sister the
late Mrs. Tucker more or less frequently? A.
Practicaclly every day.

Q. Where? A. Well, we lived just within a
few blocks of each other, and before she was taken
sick she either came to our house or we went down
there after she was sick in bed, and spend every
afternoon with her with the exception of two or
three times I visited in the city.

Q. Did you ever have a conversation with her
in Ridgewood which caused the trust that she had
made in favor of Henry W. McCormick to be spoken
of 2= Aseh ldid, !

Q. When was that conversation? A. [ can’t
say the exact date, but I imagine it was about two
or three weeks before she died.

Q. Now, please tell the court what that conver-
sation was—the substance of it—between you and
her. A. We were just having a general conversa-
tion and, somehow or other, we got on the subject
of money and the comparative wealth of different
people that we knew, and she said in a laughing way,
that somebody had said to her, “You with all your
millions ?”” And she said, “I don’t know where they
get the idea that I am so wealthy, because” she said,
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“T really haven’t got so much.” And she went on to
say that “of course, the Gypsum stock is worth a
little now ; I haven’t so much because half of that is
Henry’s.”

Q. Now, was there anyone else present? A.
No, there wasn’t,

Q. At that conversation? A. No.

Q. Was there anything else said, in substance?
A. Well, I don’t remember what else was said. Of
course, we did go on talking all the afternoon and
I don’t remember what else was said on the subject.

Q. Do you remember, after your sister’s death,
having a conversation in which Mr. Tucker and your
mother and Mrs. Mayer participated, at your house
or your mother’s house somewhere, after Christmas,
19262 L FATEY esi il d o,

Q. About when was that? A. About the mid-
dle of January, 1927, |

Q. Now, please tell the court what was said at
that conversation by any and everyone that was
present at it. A. Mr. Tucker, early in the morn-
ing, called up our house and talked to my husband
and said that that he was coming down; didn’t say
what for.

Q. What day .of the week was it? A. Why,
I'm not sure; I think it was Tuesday.

Q. It was not a Sunday or Saturday? A. No.

Q. Well, proceed. A. About 15 minutes later
he arrived, and after talking for a few minutes with
my husband he asked for mother, and mother and
I went in and Mr. Tucker spoke to both of us, and
he said that he would like to settle this matter;
that he had been very unhappy,and that he couldn’t
sleep nights. He hadn’t been well and it had been
preying on his mind, and he was very anxious to
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get it settled. Not only that, he had seen a firm of
lawyers that had advised him that the best thing to
do would be to settle. He said, I believe, that he had
been in to see my husband on one or two occasions—

Q. At the office in New York? A. In New York
before that, and he told my husband that he
thought— -

Mr. Drewen—Just a moment. I object to
that, of course.

A. Well, I thought you wanted the whole story.

The Court—Is this what he told you or
what your husband told you about what he
told your husband?

Q. I want you to say what was said in your pre-

sence by Mr. Tucker and you and your mother that
morning when you say Mr. Tucker came cver to
vour house, somewhere—whatever date it was in
January that you mentioned.

The Court—Now you just reached <he point
where you said that he had answered your
husband at his office,

A. Well, I will take that out. He said that he had
always been under the impression that my sister,
Mrs. Mayer, was out after the money, but that Char-
ley, my husband, had told him that that was not so,
that she probably would not keep this trust, that
she might put it with a trust company if she felt
that that was a better thing to do after this case
had been settled; and so Mr. Tucker said, when he
heard that, that it changed his whole attitude and,
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of course, in that case he would be willing to settle.
And we said that we would all be very glad to have
the matter settled in that way, because that was all
we wanted. He said that he was willing to allow the
trust to stand, and we said it was the right thing
to be done. And so we said that we would talk it
over with my sister; and I telephoned to her and she
said she would be glad to talk it over, and we all
went up to her house.

Q. Your sister Mrs. Mayer? A. Yes. And he
told her about the same thing that he had told us;
and she said to him, “What is your proposition?”’

And he said, “I have no proposition.”

And she said, “You mean to let this trust stand ?”

He said, “That is exactly what I mean.”

And she said, “Of course in that case I would be
perfectly willing to settle, and glad to, because that
is the only way that would be right.” And after that
we had a general conversation on the matter.

Q. When Mr. Tucker came to your mother’s
house, or your house, as you say, in the first instance
was there anything said about any communication
being had by your mother? A. I think he men-
tioned a letter that mother had written him just af-
ter Christmas.

Q. Had you sent any Christmas present to Mr.
Tucker’s children at Christmas time? A. Yes, sir.

Q. You yourself?. A.  Yes.

Q. And any other members of the family? A.
Yes, we all sent presents.

Q. And what became of them? A. They were
returned, unopened.

Q. By whom? A. Mr. Tucker, I presume.
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Mr. Drewen—I ask that that be stricken
out.
The Court—That may be stricken out. -

Q. Do you know how they were returned? A.
They were returned by Western Union messenger.

Q. Do you know who took them to the Western
Union? A. Yes, the man in the Western Union
office told us that Mr. Tucker did.

Mr. Drewen—I ask that that be stricken
out.

The Court—It may be stricken out as hear-
say.

Cross-Examination by Mr. Drewen:

Q. Mrs. Adams, you remember when your sister
Mrs. Tucker became seriously ill and was confined

to her bed? A. Yes, I do.

Q. How long was that before her death? About
a year, wasn’t it? A. About six months,

Q. And during that period of six months you vis-
ited your sister pretty often? A. Very often.

Q. Was it daily? A. 1 would say daily.

Q. And I understand you to have said that the
only exceptions to those daily visits were days when
you made other visits in New York? A. Yes.

Q. When did you usually go to see your sister,
in the morning or afternoon? A. Afternoon.

Q. And you would spend how much time with
her, as a rule? A. While the nurse was out, from
about 3 or 6.

Q. Was the nurse out every afternoon? A.
Yes.
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Q. And you went there to keep your sister’s
company and serve her the best you could; is that
right? A. Yes, I did.

Q. Now, you talked a good deal to your sister
during those visits? A. I did.

Q. Every day? A. Every day.

Q. How long before your sister’s death did these
vigits cease? A. The afternoon before.

Q. So it went on right down almost to the end?
A. Yes.

Q. During the three weeks preceding your sis-
ter’s death you saw her every day? A. I did.

Q. And did you spend the time on those days
for three weeks from 3 to 6 in the afternoon? A.
There were some days when she was too ill and in
very great pain that I didn’t stay with her three
hours.

Q. But you were with her and spent some time in
conversing with her every day for those three weeks ?
A. Yes.

Q. How many days were there of those three
weeks that your sister was in so great pain that you
couldn’t converse with her? A. I couldn’t say how
many days.

Q. The last time you saw her was July 12th? A.
Yes.

Q. Did you converse with her that day? A. I
did.

Q. And spent how many hours with her? A.
I spent one hour with her that day.

Q. Now, can you tell us what you and your sis-
ter discussed on that day—the day before her death
—what you talked about? A. I cannot. I was
not alone with her on that day.

Q. Who else was with her? A. I remember
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that afternoon very distinctly. Do you want me to
tell you about it?

Q. I just want you to simply answer the ques-
tions. Who else was there at your sister’s home?
A. At the time, there was my mother, the man
that is now my husband, and my sister Mrs. May-
er; I think that was all.

Q. How long were those persons in your sister’s
room that afternoon? A. I should say about an
hour.

Q. Conversing generally? A. Yes,

Q. Can you tell us any of the conversation? A.
I don’t remember it.

Q. Do you remember any of the conversation
that took place the day when you were all in your
sister’'s room? A. Those last few days she had
ootten out of bed and walked and we talked about
how far she could walk each day. She thought she
was getting better because she walked a little every

ay, and we talked about her condition, end tried
to encourage her.

Q. Can you tell us what you and your sister dis-
cussed? I don’t ask you to tell the substance of the
conversation but the topic or theme of the conver-
sation that you had with your sister on these days
of the three weeks preceding her death? A. There
was no special theme; just general conversation.

Q. Conversation that rather wandered cver 2
number of subjects, did it? A. Yes.

Q. Can you tell us what any of those subjects
were? A. (Witness pauses).

Q. If you can’t, say so. A. No, nothing of any
importance.

Q. Now, can you tell us what you and your sig-
ter discussed throughout the early part of the six
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months period in which you paid visits to her? A
I cannot.

Q. You have no recollection of anything that
you talked about? A. Just general conversation.

Q. You can’t tell us anything that was said?
A. No, I cannot.

Q. So that the one conversation, the one ex-
change of words that passed between you . that you
do remember in that period of six months, suffi-
cient for you to state the language used, is that
with regard to Henry’s ownership of half of the
stock? A. I remember that distinctly.

Q. How long were you in the room with your
sister that day? A. I don’t remember exactly how
long, for I was spending the afternoon with her.

Q. You have said it was three weeks before her
death. A. I wouldn’t say the day exactly. I say
it was a few weeks before her death.

Q. I think you said three weeks. A. I think I
said two or three weeks.

Q. Were you there an hour that day? A. 1
think I was.

Q. Two hours? A. 1 should say two hours.

Q. Were you there three hours? A. Probably
three hours.

Q. Talking with her all that time? A. She
may have slept a part of the time. I may have read
to her. I was talking to her a part of the time.

Q. What brought about this subject of compari-
son of wealth? A. I don’t remember exactly.

Q. You can’t tell what introduced that subject
in the conversation? A. No, I can’t.

Q. You don’t remember that at all? Before this
subject of the ownership of the Gypsum stock was
touched upon who were the families you were dis-
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cussing with your sister? A. One or two fami-
lies that we know.

Q. In Ridgewood? A. The one that I am par-
ticularly thinking of is in Brooklyn.

Q. And you have told us all that was said be-
tween you and your sister, or by your sister, in re-
gard to the ownership of this Gypsum stock? A.
I don’t know that I have told all; I have told you all
that I remember.

Q. May there have been something in that con-
versation that you don’t remember? A. I don’t
think so.

Q. Your belief is that you have told us all that
you said? A. I can’t remember what I answered
to that; it probably went on,

Q. No, what I ask you, Mrs. Adams, is this: It
1s your belief, is it not, that you have told us all
that your sister said to you on that subject? A.
I have told you all that T remember on that subject.

Q. When did you first repeat that conversation
after it occurred? A. I repeated that to the fami-
ly when I went home, I think probably the next day.

Q. What was the occasion for that? A. 1 dont
remember.

Q. Can you tell me any particular reason why
you repeated that conversation to the family? A.
It made an impression on me.

Q. Why? A. Because I knew of the trust that
my sister held for Henry; I also had always known
that my sister, Mrs. Tucker, had the power to re-
voke it, and when she mentioned the trust it made
an impression on me.

Q. Who told you about the terms of this trust?
A. I didn’t know of the terms of the trust.

Q. How did you know as much of the trust as
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you have spoken of here? A. I simply knew there
was a trust; I knew that my sister had the power
to revoke it.

Q. How did you know that? A. More'n I can
tell you now. I was in the family and I had heard
about it.

Q. You had heard your sisters discuss about
this power to revoke the trust? A. I don’t know
about discussions, but I knew about the trust.

Q. You cannot tell how you came upon the know-
ledge of the details of the trust and the power to
revoke it, can you? A. 1 cannot.

Q. When you say that you spoke to the family
about it do you include Mrs. Mayer? A. Yes, I
do.

Q. You repeated that conversation to Mrs. Ma-
yer? A. I do not remember repeating it; I don’t
remember the occasion on which I repeated it, but
I told the family who was present.

Q. And you think it was the next day you told
it? A. It might have been the same day and it
might have been the next day.

Q. And the day that Mr., Tucker came to your
home, did Mrs. Mayer go to your home or he go to
Mrs. Mayer’s home? A. We all left and went up
there to her home.

Q. You included? A. Yes.

Q. These presents that you have spoken about,
they were sent by messenger, weren’t they? A.
They were.

Judg Lewis: Can you produce the letter
that was written by Mrs. Watters, the mother
of the complainant, to Mr. Tucker shortly
after Christmas, 19267
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Mr. Drewen—I have it, I think., (Counsel
produces letter and hands it to Judge Lewis.)

Judge Lewis—Any objection to my offering
it in evidence?

Mr. Drewen—No.

Judge Lewis—I offer it, letter dated Jan-
uary 4, 1927, from Mrs. Ellen T. Watters to
Mr. Tucker, the defendant.

(Admitted and marked Exhibit C-8.)

Judge Lewis—I will read it:

Exhibit C-8.
Jan. 4, 1927.
Dear Garrett:

I have been wondering at the beginning of
the New Year if you are happy over what you
have accomplished in the past two weeks.
Certainly if it was to cause unhappiness in
our  home you have done it. The few little
Christmas gifts were sent in the kindliest
spirit. I thought perhaps the season and past
memories would soften you a little, but it i/s
hard to imagine the spirit in which they were
returned. Of course I know you can make
up to the children in dollars and cents a hun-
dred times over the value of them, but you
can never make up for the feeling of hatred
you are instilling in their young hearts, and
the lies with which you are poisoning their
minds.

A few weeks ago when I was in Syracuse
the boys both promised to come and see me
during the Christmas holidays. . I hardly ex-
pected Rezeau as I presumed you would keep
him away as you have the other children,
but Henry said nothing would keep him away,
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but evidently his childish mind was changed
under the strong influence you exerted over
him and things you have told him. Were you
afraid he might hear something you didn’t
want him to know? Then why didn’t you
come with him and talk the thing over square-
ly? I haven’t a thing to say to Henry that
I would not say before you. Do you think
that quite fair to the boy to tell him only
what you want him to know? But of course
that doesn’t worry me, as truth always wins
out.

Now, Garrett, I am not expecting any fa-
vors of you only the respect due Lu’s mother
and the children’s Grandmother. Lu was
very dear to me. You have everything belong-
ing to her, even the smallest trinkets, some
things which were mine and which  would
have meant a great deal to me had you of-
fered me any one of them, but you did not.
While I do not begrudge these or anything
else you have I do feel it terribly that you
have embittered the children against all of
us unjustly.

You have a great responsibility Garrett in
bringing up a family of children. Be careful
that you don’t do anything that would react
against yourself later in life.

Very truly yours,
ELLEN F. WATTERS. -

Redirect Examination by J udge Lewis:

Q. Was the time of Mr. Tucker’s coming to your
house when the conversation which you have related
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between him and your mother, of a date later than
January 4th? A. It was.

(Mrs.) ELLEN T. WATTERS sworn on behalf of
the complainant, testified as follows:

Direct Examination by Judge Lewis:

Q. Mrs. Watters, you are a widow? A. Yes.

Q. And your husband’s name was— A. James.

Q. And how many children have you? A.
Three. I had three.

Q. What are their names? A. Elizabeth, Es-
sie, and Edith.

Q. And Elizabeth became the wife of Garrett
R. Tucker? A. Yes.

Q. You lived in Brooklyn with your husband?
A. Yes. :

Q. And you moved away from there when he
died? A. Yes, I sold my home and went to Ridge-
wood.

Q. And when did you go to Ridgewood? A. I
moved to Ridgewood in March.

Q. What year? A. 1925, I think; I'm not very
sure about dates.

Q. Your husband died when? A. On Christ-
mas day.

Q. Of what year? A. 1924,

Q. And have you lived in Ridgewood ever since
March, 1925? A. 1 have.

Q. You remember the conditions at your house
in the month of December, 1924, the month your
husband died? A. 1 do.

Q. What was the nature of it? Was the condi-
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tion a placid one or was there much excitement in
the family? A. Well, I don’t think you would call
it a pleasant one. My husband was very ill and my
daughter was away in Saranac Lake.

Q. And who was looking after the house and
family? A. My daughter, Mrs. Mayer.

Q. You remember your daughter Elizabeth’s
death? A. 1 do.

Q. That was July 13, 1926? A." Yes.

Q. And where was she living at the time? A.
186 Hillcrest Road, Ridgewood.

Q. Where was she then buried? A. She was
taken to Greenwood Cemetery and put in a receiv-
ing vault there.

Q. Did she have a plot? A. Yes, she had a
part of a plot belonging to her first husband.

Q. Where is she buried now? A. 1 believe she
is buried in Delaware Water Gap.

Q. Do you remember, after the funeral of your
daughter Mrs. Tucker, seeing Mr. Tucker, Garrett
R. Tucker, at your house? A. Yes, I saw him
several times.

Q. Well, did you, upon any occasion after the
funeral, hear anything that was said between Mrs.
Mayer, your daughter and Mr. Tucker? A. Well,
ves; I heard a conversation one time.

Q. Did you hear any conversation between them
about the trust that had been created in favor of
Henry? A. Yes.

Q. Now, is your recollection fairly good about
that, Mrs. Watters? A. Well, in just what way
do you mean?

Q. Well, do you'recall what was said—I mean
the substance of what was said? A. Yes, I think
S0.

30
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Q. Now, please tell us the substance of what was
“said at that conversation, and if you can before you
begin, tell us, please, on what day of the week it was.
A. 1 think this particular evening was a Sunday
evening. 1 don’t remember the date.

Q. Now, will you tell us what was said? A. Mr.
Tucker came around that evening, and he had a slip
of paper with him showing the difference in the
amounts that the children would get, and he wanted
to know if I thought it would be quite fair to the
other children for Henry to have so much more, and
we said we thought it was quite fair, because it was
really the boy’s birthright; it came from his own
father.

@. Did he say anything about what was on this
slip of paper you speak of? A. No, I don’t remem-
ber, only it was the amount that each child would
aoet and one would get so much more than the other,
and he didn’t think it was quite fair.

Q. Did Mrs. Mayer say anything about that? A,
Why, I believe she asked him just what he wanted
her to do, and he said he would like to divide it in
fifths and give each one a fifth.

Q. Well, was there anything said then by Mrs.
Mayer? A. Mrs. Mayer said she couldn’t do that;
it wasn’t hers to give.

®. That is about as far as you went? A. Yes.

Q. Now, I will show you Exhibit C-8 and ask you
if you know the handwriting of that letter? A. 1
do. |

Q. Who wrote it? A. I did myself.

Q. To Mr. Tucker? A. Yes.

Q. Now, did you receive a visit from Mr. Tucker
after theot shortly? A. Yes.
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Q. Please tell us who was present when that visit
occurred. A. Well, that morning my daughter and
my husband and myself, and Mr. Tucker. :

Q. Your daughter Mrs, Adams, you refer to?
A. Yes, Mrs. Adams.

Q. Now, please tell us, as nearly as you can re-
member, what Mr. Tucker said. A. Well, I re-
member very distinetly I wasn’t up when he called,
and when I came down he said, “Well, mother, I
have come to sign the Loearno,” and I must admit
I hardly knew what he meant at first; and then he
went on to say that he had been very unhappy and
wasn’t able to either eat or sleep he was so unhappy,
and that he had seen some lawyers and that they
had advised him to drop the whole thing, it was go-
ing to cost so much money on both sides, and he said
he had come to the conclusion that it was wrong
and that he would like to drop the thing and be
friendly again. And I said, “You mean you will
allow the trust to remain?’ and he said, “That is
what I mean;” and I said “That is all we ever
wanted.”

Q. Mrs. Watters, did you know that Mr. Tucker
had married again at that time? A. Not at that
time.

Q. When did you learn that? A. I learned that
the following Sunday. He invited us all at the home
and in this fashion he threw this bomb in among
us.

Q. Now, at this talk with you and Mrs. Adams,
and I think you said your husband— A. Mrs:
Adams’ husbhand.

Q. —Mrs. Adams’ husband, did you three go any-
where? A. Yes, Mrs. Adams called Mrs. Mayer
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on the ’phone and told her that we were coming up
there; and we all got into Mr. Tucker’s car and went
up there, and the conversation was practically re-
peated.

Q What conversation? A. Well, he said that
he had come to sign the Locarno.

Q. What else, do you remember that was said,
Mrs. Watters? A. Well, I really don’t remember.
We had a lot of general conversation about—I really
don’t know, misunderstandings and different things,
you know.

Q. Try and give us the substance of what Mrs.
Mayer said and what he said. A. He said that he
was under the impression that Mrs, Mayer was after
the money, and he was gad to find out that she
wasn’t, and he said that every lawyer asked, what
did this woman expect to get out of it, and we told
him that Mrs. Mayer didn’t want anything out of
it; only wanted to protect the interest of the boy.
He was an orphan and this was put on her without
having been sought, and she only wanted to do what
she considered to be her duty.

Cross-Examination by Mr. Drewen:

Q. Mrs. Watters, how long before the marriage
of your daughter to Mr. Tucker did you know about
the likelihood of such a thing? A. Well, I first
heard of it about the 4th of July—around the begin-
ning of July; I think it was abeut the 4th.

Q. And did you hear about it from your daugh-
ter herself? A. No, I did not.

Q. Who told you about it first? A. Well, I
think Mrs. Mayer. She had been up to the Water
Gap and when she came home she told it.
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Q. Now, Mrs. Watters, there was a great op-
position in the family, was there not, to that mar-
riage? A. Yes, there was.

Q. And every effort had been made to _dissuade
your daughter, the then Mrs. McCormick, from the
marriage? A. Yes.

Q. How long before the marriage was it that
you first met Mr., Tucker? A. Well, I don’t just
remember. It was during that summer sometime,
a little after—it might possibly have been August;
I don’t know, I couldn’t say positively, but it was
during the summer that I had heard so many reports
which came to me and made me feel very badly,
and my daughter came to me—came home, and I be-
lieve Mr. Tucker came with her.

Q. You say you heard many reports; reports
about what? A. About his character.

(). And they were very derogatory? A. Yes.

Q. You _had' heard some of those from Mrs.
Mayer, had you not? A. Unless it was something
that she had been told. Mrs. Mayer didn’t know
anything akbout him, any more than I did.

Q. Did Mrs. Mayer repeat what she had heard
to you concerning Mr. Tucker? A. That I couldn’t
say. )
Q. Now, Mrs. Watters, when you first met Mr.
Tucker it was at your home in Brooklyn? A. It
was.

Q. And Mr. Watters met Mr. Tucker at the same
time? A. I think not. It was in the afternoon,
and I don’t think Mr. Watters was there.

Q. Do you remember the occasion upon which
your husband first met him? A. I do not.

Q. Now, from the time that you and your fam-
ily knew of the likelihood of a marriage of Mr.
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Tucker and Mrs. MeCormick, you and your husband
and your other two daughters did all you could to
persuade Mrs. McCormick not to marry him? A.
No, not after she was determined to marry, we
didn’t, but in the beginning we did.

Q. And you told your daughter all about the
reports that had been received concerning Mr. Tuck-
er’s character, you say? A. Yes, she knew it.

Q. You say she knew it; you mean she knew
that you had received such reports? A. Yes.

Q. Now, after the marriage of your daughter
to'Mr. Tucker there was opposition continued against
Mr. Tucker, was there not? A. No, there was no
opposition after his marriage. We accepted Mr.
Tucker.

Q. Were you a frequent visitor at the Tucker
home? A. I was.

Q. You got along fairly well with: Mr, Tucker?
A. Always.

Q. And you regarded their home as a happy
home? A. Apparently. :

Q. Apparently happy when the three children
were born and the four children and Mr. and Mrs.
Tucker lived together happily in his household? A.
Apparently.

Q. Now, Mrs. Watters, do you remember the
first time that mention was made to Mrs. McCor-
mick about creating a separate fund for Henry?
A.. T do not.

Q. You remiember the occasion upon which you
heard that first discussed? A. I do not.

Q. Were you present when Mr. Watters dis-
cussed it with her? A. T don’t remember. I knew
there was such a thing; I don’t remember the par-
ticulars about it at all.
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Q. Did you first know of a trust agreement be-
fore or after the paper was drawn? A. Well, I
really couldn’t-answer that; it was so long ago, and
we didn’t think much about it at the time. I couldn’t
really say whether it was before or after.

Judge Lewis—I would like to recall Mr.
Dumont, who is here.

WAYNE DUMONT recalled on behalf of the
complainant testified as follws:

Direct Examination by Judge Lewis:

Q. Mr. Dumont, did you bring with you the in-
ventory of Mrs. Tucker’s estate? A. Yes, sir.

Q. Which was mentioned in your evidence of
last week?. A. It is exactly according to the copy
that they have and I have brought the original.
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