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1 
(Filed October 9, 1926.) 
BILL OF COMPLAINT 

IN CHANCERY OF NEW JERSEY 

To th e Honorable Edwin R9bert Walker, 
Cha ncellor of the State of New Jersey: 
Th e Complainant, Essie T. W. Mayer, of the . 

Villa ge of Ridgewood, County of Bergen and 
State of New Jersey says: 

1. Complainant is the . wife of George C. Mayer 
10 and her maiden name was Essie T. Watters, and 

she res ides with her husband at 186 Hillcrest 
Roa d in the Village of Ridgewoodi aforesaid. 

2. That complainant had a sister Elizabeth 
who in termarried with one Henry J. McCormick in 
or ab out the year 1908, who died in or about the 
year 1912· leaving his wife and one s-on named 
Henr y W. McCormick him surviving. 

3. That the said Henry J. McCormick in and by 
his las t will and testament gave and' bequeathed 

20 to his widow, among other things, three hundred 
and fifty shares of the preferred capitai stock of 
the Unit ed States Gypsum Company hereinafter 
meuti oned . 

4. That on or about October 14, 1914 the said 
Eliza beth W. McCormick, then living in the Bor-
ough of Brooklyn, City and State of New York, 
executed and delivered to complainant an assign-
ment of said three hundred and fifty shares ·of 
sai d preferr ed stock in trust to · receive the in-
come, interest and profits therefrom and use the 
Bame for t he suppor t , maintenance and education 
of Henry W. lVIcCormick, said son of said Eliza-
beth, until he should arrive at the age of twenty-
one year s, and thereafter to pay the same to the 
sai d Henry W. McCormick until he should become 
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twenty-five years of age, and upon the said Hen ry 
W. McCormick arriving at the age of twenty-fi ve 
years thereupon to transfer and assign said cer-
tificates or the re-investments thereof or the 
monies realized therefrom to the said Henry W. 
McCormick. 

Said agreement further provided that in the 
event ·of the death of the said Henry W. McCor-

lO mick before he should :reach the age o.f twen ty-
five years that the said complainant should ther e-
upon transfer to the said Elizabeth said cert ifi-
cates or the re-investrp.ents thereof with all incom e 
then in her hands as such trustee. 

Said agreement further provided that in . the 
event of the death of the said Elizabeth prior to 
the said Henry W. McCormick reaching the ag e 
of twenty-five years and in the event of said 
Henry W. McCormick before he reaches the ag e 
of twenty-fi\fe years, the complainant should, up -

20 on the death of the said Henry W. McCormic k, 
transfer said certificates to the executor or admin i- ' 
strator of the said Elizabeth to be distributed ac-
cording to her last will and testament or th e 
statutes in such case made and provided. 

And said agreement further provided that sub-
ject to the direction of the said Elizabeth, durin g 
her life, the complainant was authorized to sell 
the said securities and re-i _nvest the sums receive d 
therefrom in good bonds and mortgages, or in 

30 public securities, subject to the direction and ap-
proval of the said Elizabeth. 

Said agreement further provided that the said 
Elizabeth thereby reserved the r ight and power to 
revoke the trust thereby created. 

All of which more fully appears by the said 
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agree ment, a copy of which is hereto annexed. 
5. That upon the execution of the said agree-

ment the said Elizabeth caused the certificates for 
three hundred and fifty shares of said preferred 
stock to be transferred upon the books of the 
said corporation into complainant's name as 
truste e of Henry W. McCormick, and thereupon 
delive red said certificates to complainant. 

6. That after the delivery of said certificates 
as af oresaid, and in October 1914, the said . Eliza-
beth · intermarried with one Garrett R. Tucker who 
now resides in the Village of Ridgewood, afore-
said. 

7. Th8.t after the marriage of the said Eliza-
b2th t o the said Garret Tucker, as aforesaid, the 
said United States Gypsum Company, then a cor-
pora tion of the State of New Jersey, re-organized 
its business and became incorporated under the 
laws of the State of Illinois, and that in the dis-: 

10 

20 trib ution of the stock of the company made upon 
such re-organization complainant had issued to 
her by said company a new certificate for three 
hun dred and fifty shares of the preferred stock 
of sai d corporation, which still stands in her 
nam e as trustee as aforesaid. 

8. Tha t after such re-organization of said 
Unite d States Gypsum Company it at intervals 
decla red a number of stock dividends payable in 
the com mon stock of said corporation and that by 
virt ue of her ownership of the said three hundred 30 
and fifty shares complainant received from said 
cor poration and now holds one thousand six hun-
dre d and ninety shares of the common stock of 
sai d corporation of the par value of $20 per 
share and that certificates thereof were -issued to 
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her in her name as trustee as aforesaid, to wit, i1 
the name of Essie T. W. Mayer, Trustee of Henry 
W. McCormick, in which name all the certificat es 
0f stock aforesaid, both preferred and commo n, 
now stand. 

9. That on July 13, 1926 the said Elizabe th 
departed this life leaving her survivng her hu s-
band, the said Garrett R. Tucker, and three chi l-

lO dren born of her marriage with him, and al so 
leaving a last will and testament of which com-
plaiJ1ant has no copy and which has no"t yet been 
presented for probate, but in and by whi ch 
will, complainant has learned from an inspectio n 
thereof, she constituted the said Garret R. Tuck er 
the sole executor thereo.f. 

10. That from the time of the creation of the 
said trust complainant kept the said certificates in 
a safe deposit box in Brooklyn, to which box she 
and her sister Elizabeth had exclusive access f or 

20 some years, but that afterwards access there to 
was obtained, with the permission of the com-
plainant and said Elizabeth, by said Garrett R. 
Tucker; that on moving from Brooklyn to Ridg e-
wood in January 1925, the contents of the sa id 
box in Brooklyn was removed and re-deposit ed 
in a safe deposit box in the Second National Ban k 
of Paterson, to which only the said Garrett R. 
Tucker and said Elizabeth had acces ,s. The r e-
moval of the contents of said box, including said 

30 certificates, was made with the knowledge an d 
approval of complainant as complainant was then 
on the point of moving with her family to Ridge-
wood and shortly afterwards did so. 

11. That upon the death of the said Elizabeth 
said Garrett R. Tucker removed all the said cer-
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tificates together with the original of said trust 
agre2 ment from said safe deposit box and since 
that time has claimed that said certificates of stock 
constituted part of the assets of the estate of said 
Eliz abeth and that he, said Garrett R. Tucker, is 
enti tled to hold the same as executor of the said 
Eliz abeth; that said last will and testament of 
said Elizabeth operated to revoke the said trust 
agre ement and that he is entitled to have a trans-
fer of said shares of stock made by complainant 
upon the books of the said corporation into his 
nam e as executor of the last will and testament 
of sai d Elizabeth and, therefore, refuses to make 
delivery of the said certificates to 'complainant, 
and claims that the said trust agreement is re-
voked and cancelled. 

Complainant is without adequate remedy at 
law and therefore prays: 

10 

(a) That said Garret R. Tucker and Henry W. 
20 McCormick, who are the defendants hereiri, may 

ans wer this bill o.f complaint, without oath, and 
each statement herein. 

(b) That said Garrett R. Tucker may make a 
full and true discovery and disclosure of the facts 
wit hin his knowledge as to the existence of said 
las t will and testament of said Elizabeth and of 
the confents of her said last will and testament 
and as to what :matters and things therein con-
tain ed, if any, operate as a revocation of said 
t r ust agreement. 

(c) That if it shall appear by such discovery, 
or otherwise that the said trust, and the gifts, 
gra nts and ' powers therein contained have not 
been revoked, that this court shall by its decree 
est ablish the same and shall so adjudge and de-

30 
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clare and shall also adjudge and declare th at 
the said certificates of stock and said trust ag ree-
ment are held by said Garrett R. Tucker in tru st 
for this complainant and shall order and dire ct 
sai d Garrett R. Tucker to deliver all said certifi -
cates of stock and said trust agreement to com-
plainant. 

William I. Lewis, 
r Solicitor of Complainan t. 

(Copy) 
This Agreement, Made this 14th day of Oc-

tober, 1914, Between Elizabeth W. McCormick, of 
the Borough of Brooklyn, City and State of New 
York, party of the first part, and Essie T. Watte rs, 
of the sam e place, party of the second part, 

Witnesseth: 
The party of the first part, for a good an d 

sufficient consideration, does hereby sell and as-
20 sign to the party of the second part three hundre d 

and fifty ( 350) shares of the pref erred stock of 
the United States Gypsum Company, in trus t, 
however to receive the income, interest and profi ts 
therefrom and use the same for the suppor t, 
ma intenance and education of Henry W. McCo r-
mick ( the son of the party of the first part) until 
he arrives at the age of twenty-one (21) year s, 
and thereafter pay the same to said Henry W. 
McCormick until he becom es twenty-five (25 ) 

30 years of age, and upon the said Henry W. Mc-
Cormick arriving at the age of twenty-five (25 ) 
years, then to transfer and assign said securities , 
or the re-inve stments thereof or the moneys real-
ized therefrom, to the said Henry W. McCor-
mick. 

In the event of the death of said Henry W. 
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McCormick before he reaches the age of twenty-
five years the said party of the second part shall 
the reupon transfer to the party of the first part 
said securities, or the re-investments thereof, with 
all income then in her hands as such trustee. 

In the event of the death of the party of the 
firs t part prior to said Henry W. McCormick 
rea ching the age of twenty-five years and in the 
event of said Henry W. McCormick dying before 
he reaches the age of twenty-five years, the said 
par ty of the second part shall, upon the death 
of sa id Henry W. McCormick, transfer said securi-
ties to the executor or administrator of the party 
of the first part to be distributed according to her 
last will and testament, or the statutes in such 
case made and provided. . 

Subject to the direction of the party of the first 
par t dur ing her life the party of the second part 

10 

is authorized to. sell the securities hereinbefore 
tra nsferred and re-invest the sums received there- 20 

on in good bonds and mortgages, or in public se-
curi ties, subject to the direction and approval of 
the party of the first part. 

Th e said party of the first part hereby reserves 
the right and power to revoke the trust hereby 
cre ated. 

In Witness Whereof, the parties hereto have 
subs cr ibed their names and affixed their seals the 
day and year first above written. 

Elizabeth W. McCormick, 30 
Essie T. Watters. 

Sta te of New York, } 
k 

ss. 
Cit y & County of New Yor .) 

On th is 14th day of October in the year one 
tho usand nine hundred and fourteen, before me, 
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the subscriber, personally came Elizabeth W. Mc-
Cormick to me known and known to me to · be one 
of the persons mentioned and described in and 
who executed the foregoing instrument, and she 
personally acknowledged that she executed the 
same. 

M. G. Crawford, 
Notary Public, No. 632 

N. Y. Co. 
. . . ss · State of New York, } 

City & ~ounty of New York.) · 
On this 14th day of October in the year one 

thousand nine hundred and fourteen, before me, 
the subscriber, personally came Essie T. Watters 
to me known and known to me to be one of the 
persons mentioned and described in and who exe-
cuted the foregoing instrument, and she person-
ally acknowledged that she executed the same. 

M. G. Crawford, 
Notary Public, No. 632 

N. Y. Co. 
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(Filed January 5, 1927.) 
IN CHANCERY OF NEW JERSEY 

Between 
Ess ie T. W. Mayer, Trustee, 

Complainant, 
and On Bill, &c. 

Garr ett R. Tucker and Hen-
ry W. McCormick (an in- 10 
fan t), 

Defendants.· 

AN SWER OF DEFENDANT GARRETT R. 
TUCKER . 

The answer of defendant, Garrett R. Tucker, to 
Complainant's Bill of Complaint. 

This defendant, answ.ering the bill of complaint, 
says that: 

1. P aragraph 1 1s admitted. 
2. Paragraph 2 1s admitted. 

20 

3. P aragraph 3 is denied. Said Henry J. Mc-
Cormick bequeathed to his widow, Elizabeth, or 
Elizab et h W. McCormick, only one hundred seven-
ty-five ( 175) shares of preferred stock of United 
Stat es Gypsum Company (at that time a New 
Jerse y corporation, now an · Illinois corporation) 
consisti ng of certificate B-177 for fifty (50) shares 
and cer tifica t e A-1786 for one hundred and twenty- 30 
five ,(125) sh ares, of the par value of One hundred 
($100. ) dollars each, against which was an off-
set of fif t y ( 50) shares of pref erred stock of the 
Gypsu m Comp any certificate B-177 transferred 
to Perciva l S. J ones, in 'full payment of a claim 
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in favor of said Jones against Henry J. McCor-
mick, which transfer was completed in Apr il, 
1912. He also bequeathed to her one (1) shar e 
of common stock of United States Gypsum Com-
pany, certificate B-1256, of the par value of One 
hundred ($100.) dollars. The market price at th e 
date of his death of the preferred stock was Seven-
ty-six dollars and seventy-five ($76.75) Cents per 

10 share, and of the common stock, Ten dollars an d 
fifty ($10.50) Cents per share. · 

20 

4. As to the aUegations of paragraph 4, thi s 
defendant admits that a true copy of said tr ust 
agreement is attached to said bill of compla int 
and made a part thereof. 

5. As · to the allegations of paragraph 5, th is 
defendant has not sufficient knowledge or infb r -
mation to form a belief and leaves same for com-
plainant to prove. 

6. Paragraph 6 is admitted . 
7. Paragraph 7 is admitted. 
8. As to the allegations of paragraph 8, thi s, 

defendant has not sufficient knowledge or info r -
mation to form a belief, but leaves same for com-
plainant to prove. 

9. As to the allegations of paragraph 9, thi s 
defendant admits that his said wife, Elizabeth 
died on July 13th, 1926, leaving her surviving her 
husband, this defendant, her said son, Henry W. 
McCormick, her daughter, Elizabeth Watter s 

30 Tucker, her son, Garrett Rezeau Tucker, and her 
son, James Louis Tucker, the latter being the 
three children born of her marriage with this de-
fendant, and states that her last will and testa-
ment was duly probated in Bergen County Sur-
rogate's Office, and Letters Testamentary is-
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sued thereon, to this defenadnt, on October 16th, 
1926. Th{s defendant further states that in and 
by said last will and testament, he was not only 
made the executor thereof, but also the trustee 
thereunder, as will hereinafter more fully appear. 

10. As to the allegations of paragraph 10, this 
defen dant admits that for a time after the cre-
ation of said trust said certificates were kept in a 
safe depos it box in Brooklyn to which complain-
ant and said E'lizabeth W. M. Tucker, and this 
defen dant had access, and that thereafter this de-
fenda nt and his said wife, in view_ of the fact that 
they were then living in the State of New Jersey, 
had the contents of the safe deposi~ box in Brook-

10 

lyn pl aced in Second National Bank of Paterson, 
inclu ding the Gypsum Stock certificates herein-
befor e referred to, and that said certificates of 
stock were placed in said safety deposit box in 
·secon d Na t ional Bank of Paterson with the full 

20 knowledge and approval of complainant, and were 
there left under the sole supervision and control 
of this defendant and his said wife, because they 
were considered by all parties concerned as be-
longing . to the said Elizabeth W. M. Tucker. 

11. Paragraph 11 is admitted, and this defend-
ant says that he did the various acts therein 
menti oned by reason of the power and authority 
veste d in him under the said last will and testa-
ment of the said Elizabeth W. M. Tucker, a true 
copy of which said will is annexed to this an- 30 
swer and made a part hereof. 

12. This defendant further answering says that 
said certificates of stock so held .in trust as afore-
said were removed by said Elizabeth W. M. 
Tucker and th is defendant to Paterson with the 
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intention that the said Elizabeth W. M. Tucker 
would revoke the said trust and execut ·e a new one 
for the benefit of all her children, but that she 
hesitated in so doing on account of the heavy 
Federal tax which would be incurred in the re-
transferring and dividing up of said certificate s 
among her husband, and all her said children, 
and in lieu of so doing executed her said last will 

10 
and testament, hereinbefore referred to, on Sep-
tember 5th, 1924, in which she intended to revoke 
and did in fact and in law revoke, said trust 
agreement. 

13., Upon the execution of said trust agreement 
and until the death of said Elizabeth W. ·M. 
Tucker, complainant as soon as she received divi-
dend checks on said stock would endorse them im-
mediately and give them to either Elizabeth W. 
M. Tucker or this defendant. Complainant never 
inquired how said funds . were used and alway s 

20 considered that the dividends from said stock be-
ionged to her said sister. After the birth of the 
said children of this defendant and the said 
Elizabeth W. M. Tucker, she always stated and 
asserted that the said child by her former husband 
a:o.d the said three children born of the wedlock 
with this defendant were all her children and 
that she loved them all the same and in the dis-
position of her estate intended to treat them all 
the same, and in her said will revoking said trust 

30 agreement she so states. 
14. Defendant insists that in and by the said 

last will and testament of said Elizabeth W. M. 
Tucker, a true copy of which is hereto annexed 
and made a part hereof, but is not set up para-
graph by paragraph, in order to avoid repetition 
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in this answer, that said trust agreement is re-
voked and that said stock belongs to him, as 
executor and trustee under said last will and 
testament. 

Wayne Dumont, 
Solicitor for defendant, Garret Rezeau Tucker. 

The following is a true copy of the last will 
and testam ent of Elizabeth W. M. Tucker re-
ferred to in the fore going answer and expressly 
therei n made a part thereof. 

Know All Men By These Presents, That I, 
Elizabe th W. M. Tucker, of the Borough of Brook-
lyn, City and State of New York, do hereby make, 
publish and declare this to be my Last Will and 
Testa ment, hereby revoking all former Wills by 
me at any time heretofore made. 

First: I direct that my funeral expenses and 
just debts be paid by my executor as soon after 
my death as may be practicable. 

Second: I give, devise and bequeath to my hus-
band, Garret Reseau Tucker, One-fifth of my 
estate as well real as personal as his own ab-
s lute ly and forever. 

All the rest, residue and remainder of my 
estate wheresoever situate, I give, devise and be-
queath to my Executor and Trustee hereinafter 
named, In Trust Nevertheless, to invest, re-invest 
and keep the same invested for the following uses 
and purposes: 

(a) To divide the residue of my estate into 
four equal shares. 

(b) To invest and re-invest and to collect and 
receive the rents, issues, income and profits of one 
of sai d equal shares and to apply the net income • 
cterived therefrom to the support, ma intenance and 

10 

20 

30 
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education of my daughter, Elizabeth Watte rs 
Tucker, for and during the term of her natu ra l 
life, and at her death to pay the principal of 
such share to any child or children of my said 
daughter, share and share alike, and in the event 
that my said daughter should die without issue 
living at the date of her death, then and in such 
case, to divide her said share equally between my 

10 three sons hereinafter named, upon their attai n-
ing the age of thirty years as hereinafter state d, 
provided however, that if, in the judgment of my 
said Executor and Trustee, it should be for t he 
best interest of my said daughter to have the prin -
cipal of her said share in lieu of the income ther e-
of, th en and 111 such event my said Trustee is 
hereby authorized, empowered and directed, at his 
or her discretion, to pay the principal of sai d 
sum to my said daughter at such time as my 
said Trustee deems fit after my said daughter 

20 shall have attained the age of thirty years. 
( c) To collect and receive the rents, issues an d 

profits of the other of said parts or share s 
and to apply the net income derived from each of 
such sh ares to t he support, maintenance and edu-
cation of each of my sons, Henry W. McCormick , 
Gar r ett Rezeau Tucker a'nd James Louis Tucker , 
until each shall reach the age of thirty year s 
when the principal of the shares so held in trust 
for the son reaching th e age of thirty years shall 

30 be paid over to him absolu t ely. 
( d) In case any of my children shall die be-

fore r eaching the age of thirty years leaving issue 
surviving, such issue shall take the principal of th e 
share it s par ent would have taken if living, share 
and share alike. 
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(e) In case any of my said children shall die 
befor e reaching the age of thirty years without 
leaving issue surviving, the principal of the share 
set apart for the child so dying shall be paid 
over to his or her surviving brothers and sister 
or the issue of any deceased brother or sister 
share and share alike per stirpes and not per 
capit a. 

(f) In construing and carrying into effect 
any of the provisions of this, my Last Will and 
Testa ment, my son Henry W. McCormick is to be 
considered and treated as though he were a full 
brothe r of my other children hereinbefore men-
tioned. 

(g) If, in the judgment of my said Executor 
and Trustee, it is for the best interest of any of 
my said sons to receive the principal of their said 
share s after attaining the age of twenty-one and 
befor e attaining the age of · thirty years, then 

10 

and in such event I authorize, empower and 20 
direct my said Executor and Trustee at his or her 
discre tion to pay to each of my said sons the 
princi pal of his sa id share at such time as my 
said Trustee deems fit after such child ·shall have 
attaine d the age of twenty-one years. 

Thi rd: I hereby nominate, constitute and ap-
point my husband, Garrett Rezeau Tucker, to be 
the Executor and Trustee of this my Lasf Will 
and Testament without bond, hereby authoriz-
ing and empowering him to sell either at public 30 
or pr iva t e sale and at such times and in such 
mann er and upon such terms and conditions as he 
may deem most advantageous for the best in-
terests of my estate, the whole or any part of my 
estate which I may die s2ized and possessed of or 
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any interest therein and to execute and deliver 
any and all conveyances, deeds or other instru-
ments that may be necessary to transfer said 
property or to carry out the intention of this 
provision. 

In the event that my said husband, Garrett 
Rezeau Tucker, shall pre-decease me or die be-
fore the termination of his duties as Executor and 

10 Trustee under this my Will, I hereby nominate, 
constitute and appoint my sister, Essie T. w. 
Mayer, Executrix and Trustee under this Will 
without bond with all the powers originally con-

20 

f erred upon my said Executor. , 
In Witness Whereof, I have hereunto · set my 

hand and affixed my seal th is fifth day of Sep-
tember, in the year One Thousand Nine Hundred 
and Twenty-four. 

Elizabeth W. M. Tucker, (Seal) 

The Foregoing Instrument consisting of four 
pages, was signed, sealed, published and declare d 
by the abovenamed Testatrix, Elizabeth W. M. 
Tucker, to be her Last Will and Testament, in the 
presence of us, whereupon we, at her request , 
in her presence and in the presence of each other 

' have hereunto affixed our names and places of 
reside .nee as witnesses thereto this fifth day of 
September, 1924. The words "without bond" in 
line 4, para~raph 3, page 3, and line 11, page 4, 

30 h aving been interlined before signing. 
E. B. Holmes, residing at Stroudsburg, Pa. 
~arjorie C. Hood, residing at Stroudsburg, Pa. 
Alice L. Fox, residing at Stroudsburg, Pa. 
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(Filed ·June 14, 1927.) 
IN CHANCERY OF NEW JERSEY 

Between: 
Essie T. W. Mayer, -

Complainant, 

Garrett R. a;~cker, et als, \ 
Defendants. 

On Bill, etc. 

ORDER FOR FILING OF AMENDED 
ANSWER · 

The Court, at the conclusion of the hearing in 
this cause on the 26th day of May, Nineteen 
Hun dred and Twenty-seven, having heard in open 
cour t the arguments of William I. Le~is, solicitor 
for and of counsel with complainant, and of John 
Drewen, of Perkins and Drewen, · solicitors for and 
of counsel with defendant, Garrett R. Tucker, as 
to whether or not the said defendant should be 
given leave to file an amended answer herein; and 
the court having considered the argument of the 
resp ective counsel, 

It is on this 14th day of June, Nineteen Hun-
dred and Twenty-seven, Ordered that the said 
defendant have leave to file amended answer in 
this cause; and it is further ordered that the 
amended answer of the said defendant hereto at-
tach ed be and the same hereby is filed according-
ly. 

Respectfully advi,sed, 
;r ohn Bentley, 

V. C. 
E. R. Walker, 

C. 

10 

20 

30 



10 

20 

18 
Amf,-nded Answer of Defendant 

(Filed June 14, 1927.) 
IN CHANCERY OF NEW JERSEY 

Between: 
Essie T. Vv. Mayer, 

Complainant, 
and 

Garrett R. Tucker, et als, 
Defendants. 

On Bill, etc. -

AMENDED ANSWER OF DEPENDANT , 
GA RRETT R. TUCl(ER 

The amended answer of defendant, Garrett R. 
Tucker, to complainant's bill of complaint. 

This def endant, by way of amended answer to 
the bill of complaint filed in th is cause, says: 

1. He admits paragraph one. 
2. He admits paragraph two. 
3. He denies paragraph three. Said Henry J .' · 

McCo r mick bequeathed to his widow, Elizabeth 
W. McCormick, only One Hundred and Seventy-
five ( 175) shares of the preferred stock of the 
United States Gypsum Company, consisting of 
Certificate B-177 for Fifty ( 50) shares and Certi-
ficate A-1786 for One Hundred and Twenty-fiv e 
( 125) shares, of the par value of One Hundre d 
($100)) dollars each, against which was an offset 

30 by Fifty ( 50) shar es of the pref erred stock of the 
United States Gypsum Company, Certificate B-177 
transferred t o Percival S. Jones , in full payment 
of a claim in favor of said Jones and against the 
said Henry J. McCormick , which transfer was 
completed in Ap ril , 1912. The said Henry J . 
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McCormick also bequeathed to his wife, the said 
Elizabeth, one share of the common stock of the 
said United States Gypsum Company, Certificate 
D-1256 of the par value of One Hundred ( $100) 
Dollars. 

4. Paragraph four is denied except as herein-
after set forth. This defendant admits · .that a 
tru e copy of a paper writing purporting to be a 
trus t agreement and signed by the said Elizabeth 
W. McCormick, and the complainant, is annexed 
to the said bill of complaint. 

5. Answering paragraph five, this defendant 
admits that the ~aid Elizabeth W. McCormick 
caused certificates for Three Hundred and Fifty 
(350) shares of the preferred stock to be trans-
ferre d upon the books of the said corporation in 
complainant's name as trustee of Henry W. Mc-
Cormick. He denies that the said Elizabeth de-
livered the said certificates to the complainant. 

6. He admits Parargaph six. 
7. He admits Paragraph seven. 
8. Defendant admits that the United States 

Gypsum Company declared stock dividends, but 
denies that complainant owned or had any in-
terest in the certificates of stock referred to in 
paragr aph eight of the bill. 

10 

20 

9. Answering the allegations of paragraph 
nine, this defendant admits that the said wife, 
Eliza beth, died on July 13, 1926, leaving her sur-
viving her husband, this defendant, her said son, 30 
Henry W. McCormick, and three children born of 
the marriage of the said Elizabeth and this de-
fenda nt, said children being a daughter, Elizabeth 
Watte rs Tucker, and two sons, _Garrett Rezeau 
Tucker and James Louis Tucker. The Last Will 
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and Testament of the said Elizabeth was duly 
p r obated in th e office of the Surrogate of the 
Coun ty of Be r gen , State of New Jersey, and Let-
ter s Testamentary were issued thereon by the 
sa id Su r ro gat e· to t his defendant under date of 
October 16, 1926. In and by the said Last Will 
and Testam ent this defendant was designate d as 
executor thereof and also as trustee. A true 
copy of the said La st Will and Testament is hereto 

LO annexed, ma r ked Exhibit A and made a part of 
this answer . 

10. Answering paragraph ten, this defen dant 
D-dmit s that for a time after the .signing of the 
said paper wri t ing purporting to be a trust ag ree-
ment, th e cer t ificates of stock were kept in a safe 
depos it box in the Security Safe Deposit Compa ny 
of Bro ok ly n, New York, to which the complain ant 
and the sa id Elizabeth and thi s defendant had 
acc ess. Th erea f t er , as hereinafter particular ly 

20 set f or th , th e said Elizabeth caused the conten ts 
of th e said safe deposit box in Brooklyn to be re-
mo ved to the State of New Jersey, and placed in 
a sa f e deposit box in the Second National Ba nk 
of Paters on , sa id contents includ ing the certi fi-
cat es of st ock mentioned in the said trust ag ree-
ment . Said st ock certi ficate s we r e caused by the 
said Elizabeth to be placed in t he safe depo sit 
box in tp.e Second National Bank of Paterso n 
to which box the said Elizabeth and this defen d-

30 ant had exclu sive access and where the said sto ck 
cer tifi cate s and the ot her contents of the said box 
were kept under the control of th is defendant an d 
of the said Elizabeth, his wife. 

11. Defendan t a dmi ts th e allegat ions of par a-
graph elev en with reference to t he removal of 
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said cer t ificates by this defendant, and that he 
claims that said stock certificates con-stitute a part 
of the Estate of his deceased wife, Elizabeth 
Tucker; and that this defen9-ant is entitled to 
have sa id certificates of stock transferred to him 
as executor and trustee of the said Elizabeth 
Tucker. And this defendant alleges that said 
paper writing in the form of a trust deed never 
was and never became operative, and that com-
plaina nt and said Elizabeth Tucker disregarded 
every provision thereof, from the time it was 
signed to the death of the said Elizabeth, except 

10 

the tra nsfer of the certificates to the name of the 
complai nant and the collection of the dividends 
thereon. And defendant further alleges that in 
contrav ention of the · terms and provisions of said 
paper, complainant delivered all of the income re-
ceived f rom said certificates of stock to said 
Elizabe th or this defendant; and the complainant 20 did viola te every provis ion of said paper writing 
from the time it was signed to the time of the 
death of the sa id . Elizabeth. 

For fur t her answer to the bill of complaint , this 
defenda nt says: 

1. During the summer of 1914 defendant be-
came acquainted with the said Elizabeth, sister 
of the complainant, the said Elizabeth then being 
the widow of one Henry J. McCormick and the 

\_ 

mother of an infant son then about three years 
of age, Henry W. McCormick. A short time after 

. their becoming acquainted, defendant and the said 
Elizabe th became engaged to marry, and were 
married on the 21st day of October, 1914. 

2. At the time of defendan t 's engagement to 
the sai d Eliz abet h, sh e was the owner (unknown 

no i.> 
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to this defendant) of a substantial numbe r of 
shares of common and pref erred stock of the 
United States Gypsum Company, which had been 
bequeathed to her by her husband, the said Henry 
J . McCo r mick. 

3.· During the summer of 1914 and immediat ely 
upon their learning of the likelihood of the mar-

:i-

riage of this defendant with the said Elizabe th, 

10 t he complainant as well as the complainant 's 
varents and other members of her family, stron gly 
and persi stently ur ged, and by constant imp or-
tunity and pleading did endeavor to persuade the 
sa id Elizabeth not to marry this defendant, and 
to dispose her mind and feelings against this de-
f en da nt. In th eir said endeavors, the complai n-
an t and . all the other members of her family pu r-
sued the p r actice of repeating to the said Eliz a-
bet h divers statements in derogat ion of the moral 
char acter and . good repute of this defendan t, 

20 wh ich sta t ements they did represent to the sa id 
E liza bet h were the subject of common rumor of 
and concerning this defendant. · 

4. Af ter a constant effort in the manner afore -
sa id to cause the said Elizabeth to be dispose d 
against th is defendant and to decline to enter in to 

· marr iage with him, it was made known to th e 
complainant as well as to the other members of 
her - family by the said Elizabeth, that such effort s 
were, and would continue to be, of no avail. 

30 5. Thereupon the complainant and the othe r 
memb ers of complainant's family did persuad e 
and induce the sa id Elizabeth to sign the pape r 
wr iting purport ing to be a trust agreement, men-
tioned in the Bill of Complaint, and a copy of 
which is annexed th ereto. 
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6. The signing of the said paper writing was 
induced a11d brought about soielJ'.' by reason of the 
preten ded apprehension of the complainant and 
of the other members of the complainant's family, 
and urged by them upon the said Elizabeth, of the 
unhapp y outcome of her marriage to this defend-
ant, and of the defendant's proving to be a 
harsh , faithless and unworthy husband, and of the 
fraud ulent, wrongful and selfish contriving by this 
defen dant, as husband of the said Elizabeth, to 
g~in unto himself her property and wealth, so 
that t he said Elizabeth and her said s9n, Henry, 
should be completely deprived thereof. Thus it 
was th at the signing of said paper writing was in-
duced by complainant and _her family, for the 
protec tion of the interests of the child, Henry, 
solely against such unhappy outcome of the said 
marri age. 

10 

7. Immediately upon the marriag ,e of this de-
fenda nt to the said Elizabeth, they lived · together, 20 
having always with them the said Henry; and 
three other children were born to the said Eliza-
beth of her marriage with this defendant. These 
childr en are a daughter, Elizabeth Watters 
Tucker, age ten years; a son, Garrett Rezeau 
Tucke r, age eleven years; a son, James Louis 
Tucker, age eight years. From the time of said 
m.arri age in October, 1914 until the death of said 
Elizab eth on July 13, 1926, · the said • Elizabeth 
and t he defendant lived together with the said 30 
Henry and their other children. The home life 
of the defendant and the said Elizabeth was un-
alt erab ly peaceful and happy, and at no time 
dur ing her marriage and not until after the death 
of the said Elizabeth, did the said son, Henry, 
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know that this defendant was not his father. He 
was given this · defendant's family name, which he 
still retains and by which he is still known at 
school. · All of the four children were reared to-
gether without the least distinction of one from 
the other as to parentage and all as the children 
of common parents, and all were the equal ob-
jects of the care and love of the said Elizabeth, 
their mother. 

. 8. The marriage of the said Elizabeth and 
this def end ant occurred one week after the signin g . 
of the said paper writing, purporting as afore-
said . . The said Elizabeth did not share the ap-
prehensions which the complainant and other 
members of her family pretended, and becau se 
the said Elizabeth was also otherwise unwilling 
that the said paper writing should become opera-
tive and effective as a trust agreement, she, at all 
t imes, definitely refrained from the making of any 

20 gift in trust unde'r such agreement, and at no 
time did she consummate the making of such · a 
gift. But on the contrary; from the signing of 
the said paper writing until her death, the said 
Elizabeth did prevent the complainant from car-
rying out as trustee the provisions contained in 
said writing, and from effecting the operation of 
any gift in trust thereunder, in that the said 
Elizabeth did at all times require that the in-
come, interest and profits on the shares of stock 

3') , set forth in the said paper writing be by the 
complainant immediately delivered upon their re-
ceipt to the said Elizabeth or to this defendan t. 
And the said Elizabeth did at no time permit . the 
complainant to retain said income, interest and 
profits or to use the same for the support, main-
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tenance and education of the said Henry or for 
any use pursuant to the terms and purposes 
state d in said writing. And the complainant did 
at all times . from the signing of the said writing 
unt il the death of the said Elizabeth immediately 
negotiate and deliver to the said Elizabeth or to 
th is defendant any and all income, interest and 
pr ofits from the said shares of stock. And the 
complainant never used the said income, interest · 10 
and profits nor any part thereof 1 for the support, 
maint enance and education of the said Henry. 
But a ll of the income, interest and profits were 
placed by the said Elizabeth in the joint funds of 
herself and this defendant, and were used without 
regard to anything contained in said paper writ-
ing, and as the said Elizabeth and this defendant 
saw fit; and the support, education and mainten-
ance of the said Henry were defrayed out of the 
j oirrt funds of this defendant and his said wife 
and in like manner and from the same source 
as were those of all the other children of the 
said Elizabeth . 

9. And the said Elizabeth never permitted the 
complainant to have exclusive possession of the 
cert ificates of the shares of stock mentioned in the 
said paper writing. But the complainant, upon 
the signing of the said writing - and pursuant to 
the requirements of the said Elizabeth, did place 
the said certificates in a safe deposit box of the 
said Security Safe Deposit Company of Brooklyn, 
New York City, in the joint names of the complain-
ant and the said Elizabeth; and t9 this box on the 
24th day of January, A. D. 1922, this defendant 
was given access by the application of the said 
comp lainant and said Elizabeth. On the 10th day 

20 

30 
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of December, 1924, the entire contents of the said 
sa'-fe deposit box were re~oved by defendant , at 
the directi on of the said Elizabeth, to a safe de-
pos it box in the Second National Bank of Pat er-

.son, New Jersey, and to this box the complain ant 
was at no time given access, and the certifica tes 
placed therein did continue thus to be out of the 
possession and control of the complainant, and in 

10 the exclusive possession of the said Elizabeth and 
of this def endant, and were so at the time of the 
death of the said Elizabeth. 

10. The said Elizabeth, at all times from and 
o.fter the signing of said writing, and from and 
after her marriage, acted and .dealt with ref er-
ence to the scock mentioned in the said writi ng 
and th2 income, int erest and profits thereof in 
keeping with the fact that she had never per-
mitted any trust to operate or b2come effective ; 
and wi t h the fact that she had always require d 20 the delivery t o her of the income, interest an d 
profits of the said stock and that she did requi re 
and receive such income, interest and :profits; an d 
with the fact that the sa id paper writing ha d 
never been permitted by her to become effecti ve 
as a trust agreement; and that she had nev er 
made any gift in trust thereunder for the support , 
maintenance and . education of the said Henry . 
The said Elizabeth, in all her said conduct and 
dealing with and concerning the said stock an d 

30 the income therefrom, intended by means thereo f 
and by her refusal to p ermit the said paper wri t-
ing to become operative as a trust agreement , 
that she should not be deprived of her propert y 
in the sa · d stock, but that the same should re-
ma in h 2r propert y and be lawfully hers for dis -
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positio n by Last Will and Testament or other-
wise. 

11. On the 5th day of September, 1924, said 
Elizabeth did make her Last Will and Testament, 
a true and exact copy of which is marked Exhibit 
A and annexed hereto as aforesaid. And this de-
fendant doth allege that the words "my estate" as 
used by the said Elizabeth in her said Last Will 
and Testament are intended to mean the entire 
propert y of the said Elizabeth, as testatrix, in-
cluding the shares of stock mentioned in the said 
trust agreement and the increase thereof. 

The acts of dominion and ownership exercised 
as afo resaid by the said Eiizabeth over the said 
shares and over the income, interest and profits 
thereo f were and are incons istent with the ex-
istenc e or the continuance of the said trust and 
were done by the said Elizabeth in the understand-
ing tha t she had prevented the taking effect of 
any gif t under the said trust, and it was at all 
times also understood by her that her said acts 
of dominion and ownership had had that result, 
and upon that understanding she did regard the 
said stock as her property and part of the 
estate to be distributed in and by her Last Will 
and Testament. 

And at the time of the making of her Last 
Will and Testament, the said Elizabeth also 
knew and understood, and expressed the fact that 

10 

20' 

she kn ew and understood, that the circumstances 30 
of her life which prevailed at the time of the 
signing of the said paper writing and by which 
the signing was induced, no longer existed. And 
at the time of the making of her will, she had 
equal regard for all of her four children as the 
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obj ects of her bounty and it was her express pur-
pose, in her t estamentary distribution, not to dis-
tinguish one of the said children from any other 
of them . 

12. Thi s defendant doth further allege that 
t he fa ct that the cer tificates stood of record on the 
books of the corporation in the name of the com-
plai nan t as trustee was at all times regarde d by 

10 the '"'said Elizabeth as an incident and not of the 
esse nce of t he trust. And the actual re-t ra nsfer 
of t he sa id certific at es to her name was never re-
gard ed as a necessary condition either · to th e re-
,-ocat ion of the t r ust or to her preventing the same 
f r om becom ing effectiv e. 

20 

30 

13. And this defendant does hereby fully re-
nou_nce an y an d all r ight, t it le or in t erest that he 
now ha s or whi ch otherwise he might be decr eed 
by th e cour t to have, in the property to wh ich 
t he sa id writi ng purporting to be a trust ag ree-
ment r ef er s, to. the end that the same may be 
equa lly divided amongst the four children of the 
said E lizabeth. And this defendant shows t hat 
he has filed with the Clerk of this Court an assi gn-
ment in writing duly execut ed by h im whereby he 
has assig ned all such right, title and interest to 
th e said four childr en, share and share alike . 

Wherefore, this defendant prays that it be de-
creed by th is Court that the said paper writ ing 
purpor ting as af or esaid was at no time of any 
force or effect as a tru st deed, and that no gift 
in tr ust wa s at any t ime effectually made th ere-
under ; or that it be decreed that the said pap er 
writi ng wa s revo ke d by t he sa id Elizabeth by 
means of t he matters and things in this answ er 
set forth. And this defendant furt her prays that 

/ 
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all of the said stock and property, together with 
the incr ease thereof, mentioned or referred to in 
the said paper writing purporting to be a trust 
agreem ent, be decreed to be the property of the 
said Henry W. McCormick, Elizabeth Watters 
Tucker, Garrett Rezeau Tucker and James Louis 
Tucker , equally as the heirs of the said Elizabeth. 

Perkins & Drewen, 
Solicitors for and of counsel with 

defendant, Garrett R. Tucker. 

EXHIBIT A 
Know All Men by These Present, That I, 

Elizab eth W. M. Tucker, of the Borough of Brook-
lyn, City and State of New York, do hereby make, 
publis h and declare this to be my Last Will and 
Testame nt, her eby revoking all former Wills by 
me at any time heretofore made. 

Firs t: I direct that my' funeral expenses and 
just debts be paid by my executor as· soon after 
my dea th as may be practicable. 

Second: I give, devise and bequeath to my hus-
band, Garrett Rezeau Tucker, one-fifth of my 
estate as w~ll real as personal as his own abso-
lutely and forever. 

All the rest, residue and remainder of my 
estate wheresoever situate, I give, devise and be-
queat h to my Executor and Trustee hereinafter 
named, in Trust Nevertheless, to invest, re-invest 
and keep th e same inves t ed for the following 
uses an d pur poses: 

(a) To divide the residue of my estate into 
four equal shares. 

(b) To invest and re-invest and 'to collect and 
receive t he rents, issues, income and profits of 
one of said equal shares and to apply the net 

10 

20 

30 
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income derived therefrom to the support, main-
tenance and · education of my daughter, Elizabe th 
Watters Tucker, for and during the term of her 
natural life, and at her death to pay the princip al 
of such share to any child or children of my said 
daughter, share and share alike, and in the event 
that my said daughter should die without issue 
living at the date of her death, then and in such 

10 case , to divide her said share equally between my 
three sons hereinafter named, upon their attain -
ing the age of thirty years as hereinafter state d. 
Provided However, that _ if, in the judgment of my 
said Executor and Trustee, it should be for th e 
best interest of my said daughter to have th e 
principal of her said share in lieu of the incom e 
thereof, then and in such event my said Truste e 
is hereby authorized, empowered and directed , 
at his or her discretion, to pay the principal of 
said sum to ~Y said daughter at such time as my 20 said Trustee deems fit after my said daughte r 
shall have attained the age of thirty years. 

( c) To collect and receive the rents, issue s 
and profits of the other of said parts or share s 
and to apply the net income derived from each 
of such shares to the support, maintenance an d 
education of each of my sons, Henry W. Mc-
Cormick, Garrett Rezeau Tucker and James Loui s 
Tucker, until each shall reach the age of thirt y 
years when the principal of the shares so held in 

30 trust for the son reaching the age of thirty year s 
shall be paid over to him absolutely. 

( d) In case any of my children shal 1 die be-
fore reaching the age of thirty years leaving issu e 
surviving , such issue shall take the principal of 
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the share its parent would have taken if living 
share and share alike. 

(e) In case any of my said children shall die 
before reaching the age of thirty years without 
leaving issue surviving, the principal of the share 
set ap art for the child so dying shall be paid 
over t o his or her surviving brothers and sister 
or th e issue of any deceased brother or sister 
share and share alike per stirpes and not per 
capita. 

(f) In construing and carrying into effect any 
of the provisions of this, 'my Last Will and Testa-
ment , my son, Henry W. McCormick, is to be 
considered and treated as though he were a full 
brot her of my other children hereinbefore men-
tioned. 

(g) If, in the judgment of my said Executor 
and Trustee, it is for the best interest of any of 

10 

my sa id sons to receive the principal of their said 
share s after attaining the age of twenty-one and 20 

befor e attaining the age of thirty years, then and 
in such event I authorize, empower and direct my 
said Executor and Trustee at his or her discretion 
to pay to each of my said sons the principal of his 
said share at such time as my said Trustee deems 
fit af ter such child shall have attained the age 
of twe nty-one years. 

Thi rd: I hereby nominate, constitute and ap-
point my husband, Gar r ett Rezeau Tucker, to be 
the Executor and Trus tee of this my Last Will 30 
and Tes t ament withou t bond hereby authoriz ing 
and empowering him to sell either at public or 
priva te sale and at such times and in such man-
ner an d upon such terms and conditions as he may 
deem mo st advantageous for the best interests of 
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my estate, the whole or any part of my estate 
which I may die seized and possessed of or an y in-
ter est th er ein and to execute and deliver any 
and all conveyances, deeds or other instrum ents 
th at may be neces sary to transfer said prop erty 
or to carry out the intention of this provi sion. 

In the event that my sa id husband, Ga rret t 
Rezeau Tucker, shall predecease me or die before 

lO t he termination of his duties as Executor and 
Trustee under this my Will, I hereby nomin ate, 
constitute and appoint my sister, Essie T. W. 
Mayer, Executrix and Trustee under this will 
without bond wi t h all the powers originally con-
ferred upon my said Executor. 

20 

In Witness ,vhereof, I have hereunto set my 
hand and affixed my seal this fifth day of Sep-
t ember, in the year One Thousand Nine Hund red 
and Twen t y-four. 

Elizabeth W. lVI. Tucker, (Se al) 

The Forego ing Instrument, consisting of f our 
pa ge s, was signed , sealed, published and decla red · 
by the above named Testatrix, Elizabeth W . M. 
Tucker, to be her Last Will and Testament, in the 
pre sence of us, whereupon we, at her request in 
her presence and in the presence of each oth er, 
have hereunto affixed our names and place s of 
residence as witnesses thereto this fifth day of 
September, 1924. The words "without bond" in 

30 line 4, para graph 3, page 3, and line 11, page 4 
having been in t er lin ed befo r e signing. 

F. B. Holmes r esid ing at Stroudsburg, Pa. 
Mar jori e C. Hood r esiding at St r oud sburg, P a. 
Al ice L. Fo x res iding at Stroudsburg, Pa. 
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IN CHANCERY OF NEW JERSEY 

Between Essie T. N. Mayer, 
Complainant, 

and 
Garret t R. Tucker, 

Defendant. 

On Bill, &c. 

Tra nscript of the testimony taken in the above-
stated cause, on finai hearing , at the Chancery 
Chambers in Jersey City, on Thursday, March 24, 
1927, at 10 :15 in the forenoon, before His Honor 

JOHN BENTLEY, Vice Chancellor . 
Appeara nces: 

William I. Lewis , Esq., 
For the Petitioner; 

John Drewen, Esq., 

10 

For the Defendant . 20 
Arthur R. Bailey, 

Official Shorthand Reporter, 
75 Montgomery St., Jersey City. 

GARRETT R. TUCKER, the defendant, sworn 1n 
his own behalf, testified as follows: 

Direct Examination by Mr. Drewen. 

Q. Mr. Tucker, where do you reside? A. 107 30 
Fairm ount Road, Ridgewood, New Jersey. 

Q. You are one of the defendants in this case? 
A. I am. 

Q. Were you the husband of Mrs. Elizabeth Mc-
Cormick Tucker , named in the bill of compl aint in 
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this case as the creator of the trust? A. I was . 
Q. When were you _married to the said Eliza-

beth Tucker? A. October 21, 1914. 
Q. Where ? A. In the home of her mother in 

Brooklyn. 
Q. And at the time of your marriage to Eliza-

beth was she a widow? A. She was. 
Q. How long had she been a widow? A. I 

10 think three years .. 
Q. Did she have any children by her former 

1narriage? A. She had one. 
Q. What is his name? A. Henry W. lv1cCor-

mick. 
Q. And is that the Henry W. McCormick men-

tioned in the bill of complaint? A. Yes. 
Q. And at the time of your marriage to Henry's 

mother how old was Henry? A.. About four years 
old. 

20 Q. And now he is 16. When you married Mrs. 
Tucker where did you first go to reside? A. She, 
resided in my home. 

Q. Where? A. Delaware Water Gap, Lehigh 
County, Pennsylvania. 

Q. How long did you and Mrs. Tucker reside 
the r e? A. Four or five years. 

Q. Then where did you reside? A. For a 
short time at 81st Street, Brooklyn; and afte r that , 
2475 North Avenue, Bridgeport. 

30 Q. Connecticut? A. Yes, for slightly over two 
years; and from there we went to Second Avenue, 
near 77th Street in Brook_lyn for about five more 
years. 

Q. And then after that five-year period you came 
to Ridgewood? A. We came to Ridgewood. 
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Q. What was the date of your coming to Ridge-
wood; do you recall? A. January the 8th, 1925. 

Q. Wer e there any children born of you:c mar-
riage? A. We had three. 

Q. Are they still living? A. They are. 
Q. What are their names ? A. Garrett, Jr. 
Q. How old is Garrett now? A. Eleven years. 
Q. And the next child? A.. Elizabeth. 
Q How old is Elizabeth? A Nine She has · · · 10 

just tur ned 10. 
Q. And Garrett, you say, is 11 years old today? 

A. Yes. 
Q. And Elizabeth, 10? 
Q. What is the name 

James Lewis. 

A. Yes. 
of the next child? A. 

Q.. How old is James? A. James is 9-no, he 
is 8. He will be 9 very shortly. There are so many 
birthdays it is hard to keep track ·of them. 

Q. Now, during the period of your marriage to 20 
Mrs. Tucker, was there any time when you lived 
separate? A. No. 

Q. Always resided together? A. With one ex-
ception. I think when I went to Bridgeport I was 
living up there for probably a couple of months look-
ing arou nd and getting a home ready to move into. 

Q. Where were the children when you were 
there? A.. With Mrs. Tucker. 

Q. But that was just- A. Temporary. 
Q. Now, aside from that one short period of 30 

time did you and Mrs. Tucker and the four children 
always live together in one household? A. Vv e did. 

Q. Including Henry, your step-son? A. Yes. 
Q. That continued up to the time of Mrs. Tuck-

('r's deat h, did it? A. It did. 
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Q.. When did Mrs. Tucker · die? A. July 13 of 
this year. 

Q. No, you mean last year? A. I beg pardon, 
last year. 

Q. Where did she die? A. In Ridgewood , 107 
Fairmount Road. 

Q. Now, prior to your marriage to Mrs. Tucker, 
did she say anything to you in regard to makin g a 

10 trust agreement? A. She did. 

20 

30 

Judge Lewis-I object, if Your Honor 
please. 

The Court-Upon what ground? 
Judge Lewis-There is- no relevancy to it, 

so far as the issues in this case are con-
cerned. 

The Court-I suppose it is offered for the 
purpose of p;roving what the intention of the 
creator of the trust was. 

Mr. Drewen-Exactly. 
Judge Lewis-Then, sir, I submit that no 

such conversation could be used for the pur-
pose of varying the terms of a written de-
claration of trust. The document will speak 
for itself. 

The Court-Well, I am going to do what I 
have · so often said, there being no jury here. 
I will allow it and deal with it when I come 
to decide the case. For that reason, I will 
overrule the objection. 

Q. How long was that before your marria~e to 
Mrs. Tucker, about? A. Well, it was very shor tly 
before we were married. We were married October 
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the 21st, and I don't think it was more than a week 
before tha t. 

Q. All right; what did Mrs. Tucker say? A. 
Well, I remember very distinctly that we we1·e driv-
ing from Resica Falls in Pennsylvania to Marshall's 
Creek-in between those points-when Mrs. Tucker 
said that she had something she would like to speak 
of if she married me and that was, to use her own 
language, "My folks have persuaded me to make a 10 
trust agr eement in favor of Henry, because they do 
not know how the marriage will turn out;" and I 
told her that I thought it was the only thing to do, 
because we had only known each other such a short 
time; it was only 10 days or so. 

Q. Well, that is the conversation? A. Yes. 
Q. Now, do you know whether or not, at the time 

Mrs. Tucker made the statement to you to which you 
have jus t referred, the agreement had already been 
made? A. No, I do not know it. I think she told 20 
me she was going down to complete it. She was liv-
ing in my hotel then. 

Q. When did you first see the paper writing pur-
porting to be the trust agreement, as the one to 
which you have referred? A. Well, I knew it was 
in existe nce, but I don't think I saw the paper until 
after I had access to the box. I might have, but I 
don't recall it. 

Q. I show you a paper writing endorsed "Dupli-
cate Tr ust Agreement 1' and ask you if that is the 30 
paper you first saw (handing paper to the witness) ? 
A. Yes, this is the one she told her sist2r was 
lost. That is the paper that I saw. 
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Mr. Drewen-I offer it for identification. 
(The same is marked D-1 for identifi ca-

tion.) 

Q. When did you first see this paper marked 
D-1 for identification? A. She kept it in a tin 
box. She had a "strong ·box" where she put her 
private papers . 

. Q. Was that in your home that it was kept? 
A. It was always in our home. 

Q. Now, when this stock under the trust agree-
ment was transferred in. the name of Mrs. Mayer 
c.s trustee for Henry McCormick, where was the 
stock placed; do you know? A. In the Dime Sav-
ings Bank. It is not called the Dime Savings Bank; 
I don't know the name, but it was in some securi ty 
vault under the Dime Savings Bank regime. 

Q. Was it kept there in a safe-deposit box? A. 

20 It was. 
Q. Now, at the time of your marriage to M,rs. 

Tucker, so far as you know, the stock was kept in 
that box? A. I was told it was in that box. 

Q. Told by whom 7 A. My wife. 
Q. And do you know who had the keys to th at 

box? A. My wife and her sister Mrs. Mayer. Par-
don me, her name then was Essie Watters. 

Q. How long did that continue, about? A. I 
should say it was a period of five years. 

30 Q. Then what took place? A. Mrs. Tucke r 
wanted me to have access to the box, and she aske·d 
her sister if it would be-

Q. Well, omitting the details, she spoke to her 
sister about it? A. Yes, she spoke to her -siste r. 

Q. And then what happened after Mrs. Tucke r 
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spoke to her sister about your having access to the 
box? Wha t was done with the box? A. The usual 
procedure was that the other party give consent 
in writirig -

Q. Just answer the question; what was done, 
regardless of the procedure. Did you get access to 
the box? A. I did. 

Q. Did you get the key? A. I did. 
Q. Who was it that gave you the key? Do you 10 

recall? A. Well, my wife told me that Essie, who 
was Miss Watters then, wanted to remove some of 
her perso nal things out of the box, and th3n she 
would give me the key. 

Judge Lewis-Your Honor, it isn't respon-
sive. I am not objecting upon that ground, , 
but I understand this evidence will all come 
under the objections I have made? 

The iCourt-Oh, certainly. And, further 20 
than that, this is entirely incompetent what 
his wife said about what the complainant 
wanted. 

Mr. Drewen-I didn't ask for that. 
The Court- · I'm not saying this for your 

benefit; I'm saying this for the benefit of the 
witness (addressing the witness). All you 
were asked is who gave you the ke;y _ 

A. Mrs . Tucker. 30 
Q. And when you and Mrs. Tucker each had a 

key to this box do you know whether Mrs. Tucker's 
sister, Mrs. Mayer, still had a key? A. I do not 
know. 

Q. Now, at the time you got the key to this 
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box in Brooklyn in which these trust certific ates 
were kept, did Mrs. Mayer have any of her pers onal 
belongings in that box also? A. · No~. 

Q. Had there been any in it before that ; do you 
know? A. I know only from what my wife told 
me. 

Q. All right. Now, after you and l\1rs. Tucker 
had a key to this box in Brooklyn, how long did that 

10 arrangement continue? A. Possibly (witn ess 
pauses). 

Q. Approximately. A. Well, about three more 
years. 

Q.. And th_en it was that you moved to Ridge-
wood? A. Yes. 

Judge Lewis - If Your Honor please, at this 
point may I inquire, for the purpose of mak-
ing an objection if my surmise is right, whe-

20 ther this line of evidence is now offered for 
the purpose of showing, in itself, a revocati on 
of the trust. If that is the purpose, I want to 
object to it, because no such claim is made in 
the answer. At least, I didn't notice any such 
issue as that. 

Mr. · Drewen - If Your Honor please, while 
this case appears to be, on its face, the revo-
cation of a trust it is really the constructi on 
of a will. Under the cases which I have ex-

30 amined, I don't think there will be any con-
troversy between us in regard to that. This 
is the way in which a court gets jurisdictio n 
when it comes to the cognizance of a purel y 
equitable right. And the purely equitab le 
right in this case is, that they have a righ t 
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to enforce this trust, and in the enforcement 
of that trust we must inquire whether that 
tr ust exists. There can be no pertinent in-
quiry along that line without finding out what 
th is testator meant when she made the will 
-everything attending the circumstances of 
this trust; everything concerning the atti-
tude of these people toward the trust after 
it was made; the change in the relationship 
between the Mrs. Tucker at the time of the 
marriage or before her marriage, and the 
Mrs. Tucker who rriade the will-the fact 
that she then had three children by this man; 
that they had lived in harmony in the mean-
time. She says in the will that all property 

10 

of which she died seized and possessed she 
gives equally, share and share alike, to her 
husband and four children.. Above all things, 
what Your Honor wants to know is what she 20 
intended to do by this will, what she wanted 
t o dispose of, and when she said "AH .the 
property that I die seized of and possess-" 

Judge Lewis-That is the very point. She 
didn't say '''all the property I die seized of;" 
she says, "I give all the rest, residue and re-
mainder of my estate." That is the language 
of the will. 

Mr. Drewen-Let us read it. 
The Court - Well, that is the language of 30 

the will, "all the rest, residue and remainder 
of my estate I give, devise and bequeath to 
my executor and trustee." But, of course, I 
don't see that that makes any difference. 

Mr. Drewen-No, it doesn't make any dif-



10 

20 

30 

42 
Garrett R. Tucker:-direct 

ference. But Your Honor can understa nd it 
· better by reference to these trust certific ates, 
I want to show that she still collecte d the 
dividend checks; that during the lifetim e of 
this paper which on its face was designe d to 
take effect during the lifetime of these peo-

, pie, it was never given that effect bec2.use th e 
creator of this trust got these dividend checks 
herself from the trustee; she herself prov ided 
for the maintenance of the cestui under this 
trust. Nothing was done under thi s t rus t 
during the lifetime of these parties except 
the mere mechanics of it, Mrs. Tuc ker re-
serving the right to say what should become 
of this stock. She reserved the right to rev oke 
the trust, and she kept that stock, as I wan t to 
show now. 

. The Court-Did she expressly _ retain the 
authority to terminate the trust? 

Mr. Drewen-Yes, sir. 
The Court-She did ? 
Mr. Drewen-Yes, sir, 1n the trust agree-

ment. 
The Court-Well, of course I want to know 

this story as completely as I can. 
Judge Lewis-Let me interrupt Your Hon• 

nor right at this point: I re alize all that and 
I know the practice of the court in th at re-
spect; but Mr. Drewen has waived his finger 
ar ound a sore spot, you might say, in t his 
case. If Mr . Drewen is offering the evide nce 
concerning various decla ra tions made by the 
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tes tator, concerning various transactions 
tha t relate to the subject of the trust-if 
he is doing that for the purpose of con-
st ruing the will, why, then I think he has no 
ri ght to do it, as a matter of law. You 
can't prove what a testator means by 
la nguage used in the will by the oral state-
ments of the testator. 

The Court-Well, ordinarily that is so, 
and I must confess that my understanding 
was that the only exception is where the 
la nguage is ambiguous. 

Mr. Drewen-Will your honor hear me 
on that? 

10 

J udge · Lewis-I want to make it clear, 
first, because I am resolved to make as ex-
ped itious disposition of this case as possi-
ble , and that is why I took the course I did 
~his morning. Now, then, if the evidence 
is confined to that point that I have stated, 20 
I am still quite willing to rest where I was; 
but if this evidence is now offered for the 
pur pose of showing, in itself, a revocation 
of the trust under the power reserved in 
it, then of course if it had b~n so revoked 
t here is no question about the construction 
of the will; the will passes the estate to 
Mrs. Tucker. If she r evoked the trust, of 
course the assets of the trust would be 
hers and they would pass by her will. 30 
Ther e is no question about that. But if it is 
propo sed to show a revocation of the trust 
in this way by going into a life history 
of t he donor and the donee of the trust 
and t he husband of the donor and all the 
thi ngs that occurred from the time of the 
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tru st in October , 1914, down to the death 
of the testatrix, why I am forced to go into 
the trial of a long case. Every fact which 
they adduce under this line of testimo ny I 
have a right to deny; and already I have 
made some memorandum here of fac ts 
pointing in that direction which I do not 
expect t o deny. But it means the t aking · 
of testimony by deposition. It will mean 
the taking of testimony over in Brook lyn ; 
it will mean the taking of testimon y in 
Chicago where the office of the United 
States Gypsum is. There are myriad littl e 
det ails wh ich might be brought out, pro 
and con, if it is possible to revoke this 
trust by any such line of proof. Besi des, 

· there isn't any foundation for all this in the 
pleadings. 

Mr. Drewen - If Your Honor ple ase, 
Judge Lewis can't of his own motion con-
fine the scope which reason, and logic, , and 
necessity gives to this case. Your Honor 
doesn't care what Judge Lewis think s, or 
wh at I think. As Your Honor has said, 
you want to know th e whole story in or der 
to decide it, whether we go from Dan to 
Beersheba to get the truth . Your Honor 
doesn 't care whether we go to Chicago or 
Brooklyn to get the testimony. Your Honor 
wants to know the facts . 

The Court-All the competent, relev ant, 
mat eri a l facts. 

Mr. Drew en-Yes, sir; nor . can Jud ge 
Lewis and I disagree as to the scope of this 
inquiry here. Expressly, th er e is reser ved 
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1n t his deed of trust the power to revoke 
it. Expressly, there is reserved in this 
deed of trust direction as to the use, the 
sa le, and all that sort of thing of the 
corp us. As I said before, this is really and 
essentially a case to construe a will, because 
if, in the construction of this will the Court 
find s that the testator intended to subordin-
ate this stock which we contend was a part 
of her estate-if she intended to make that 
a scheme of inequality, then she is not 
bound to a continuance of this trust, and 
ha ving done that, the trust is revoked. 

Judge Lewis-Answering Mr. Drewen, I 
sa y that the trust is not revoked by the 
will. If it is claimed to be revoked by the 
will, then I am ready to go on and I don't 
wa nt to put in any evidence. But if it 
was revoked prior to the will, then that is 
an other thing. If it is revoked by the 
will , then I don't care; this evidence is 
plai n ly incompetent. 

Mr. Drewen-Certainly. I say it is re-
voked by the will. But how can we find 
out whether it is revoked by the will ex-
cept by finding out what the will means. 
How can we find out what the will means? 
Only by finding out what the testator in-
ten ded , by all the circumstances which 
show a change in the testator's life; the 
re lati on which she brought to her husband, 
t he three children that she · bore him and 
t he fact that she loved him deeply; the 
fact t hat she lived in perfect harmony with 
him ; the fact t hat everything that she did 
with these ch ildren showed that she 1n-

• 
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tended to · deal with them equally in the 
disposition of her bou _nty; the fact th at 
she told the scrivener of the will what she 
intended to do in her will. Now, J udge 
Lewis may object and say "You hav e no 
right to do that because that is par ol 
testimony. " My answer is that such testi-
mony is entirely proper. 

Jud ge Lewis-Now, if Your Honor pl ease, 
as I understand it counsel stands upon an 
ambiguity in the will which is to be con-
strued by oral evidence-declarations f rom 
the t esta t or, conduct of the testator an d so 
forth. Now, to make that kirid of evid ence 
admi ssible there must be ambiguity. The 
qu estion is, as to whetfier the words "my 
est aten are ambiguous. That is a ques tion 
that is well settled in New Jersey. ( Coun-
sel th en reads from 87 Equity.) 

The Court-Well, I am going to do what 
I or iginally inten ded to do and what I have 
h,ave already done. If I exclude this lin e of 
pr oof I pr~ctically decide the entire case. 
I f I let it in, I can deal with it in my 
decision, and, frankly, my mind is not clear 
as to whether it is competent proof or in-
competent proof . But if I rule it out now 
and come to the conclusion that it is com-
peten t I will have then rendered it im-
poss ible for me to do what I think I ought 
to do. I will overrule the objection, and 
the objection sh a ll stand and go to all 
testimony pf this defendant showing the re-
lat ions betwee n h im and his wife and all 
stat emen t s made by him and her regardi ng 
t his trust fund or her will. 

• 
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J udge Lewis-Now, if your Honor please, 
may I ask if, in the productions of the 
pr oofs so to be elicited, it becomes necessary 
for me to produce evidence I may do so? 

The Court - Of course, I will. You 
needn 't ask it. 

Judge Lewis-We will get a commission 
or ·anything else we need for that purpose. 

Mr. Drewen-There's no objection to it. 
The Court-You will have the fullest op-

portunity to meet any facts that you think 
you ought to. 

Q. (Question read by the stenographer) In 
other word s, what was done with that Brooklyn 
box? A. My wife was taken ~eriously ill-

The Court-No, no; what was done with 
t he contents of the box. 

Q. When you moved from Brooklyn over to 
Ridgewood wer e the contents of the box moved? 
A. The contents of the box was moved to the 

" Second Nat. Bank at Paterson. 
Q. Wh o moved them? A. I did. 
Q. And at that t ime where was Mrs. Tucker? 

vVas she ill? A. She was, in the Paterson St. 
Joseph's Hospital. I 

Q. How long had she been 1n the hospital, 
about? A. One day. 

Q. And aside from the day she spent in St. 
Joseph's Hospital had Mrs. Tucker been ill dur-
ing tha t per iod? A. She had been ill for some 
time. 

Q. Now, when you moved the contents of the 
box fro m the Br ooklyn institution to the Second 
National Ba nk in Paterson were you doing it un-

10 

20 

30 



48 
Garrett R. Tucker-direct 

der anyone's direc~ion? A. Mrs. Tucker's direc-
tion. 

Q. Did Mrs. Tucker tell you where to place 
these stock certificates after they were moved 
from the Brooklyn bank? A. She did. 

Q. And then you moved them to the Second 
National Bank at Paterson? A. Yes. 

Q. Now, when they were placed in the Pa ter -
son bank in whose name, or names, was that box 

10 taken? A. I had opened the box-
Q. In your name, are you going to tell us? 

A. No, in our joint names. 
Q. Whose are your joint names? A. Mrs. 

Tucker and myself. The box had already been 
opened. 

Q. What do you mean by that, "the box had 
already been opened ·"? 

The Court-The box had already been 
20 secured? 

A. Yes, the box had already been secured. 
Q. Were there any other properties or secu ri-

ties placed in the Paterson box, in addition to 
what we shall call the "trust certificates"? A. 
Yes. 

Q. What, briefly? A. Other stocks of her 
estate. 

Q. Whose estate? A. Mrs. Tucker's esta te. 
30 Q. Then there was other personal property of 

Mrs. Tucker's in that box aside from these tru st 
certificates ; is that correct? A. Yes. 

Q. Did Mrs. Mayer, the complainant, ever have 
a key to that box that you are now referring to? 
A. She did not. 
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Q. Are you and Mrs. Tucker the only persons 
that had keys to the box at any time? A. We 
were. 

Q. During the lifetime of Mrs. Tucker? A. 
We were. 

Q. Now, from time to time during the life of 
this trust-agreement do you know whether or 
not the United States Gypsum Company declared 
stock dividends on the stock that was under the 
trust? A. It did. 

Q. When those stock dividends, stock dividend 
certifica tes, or dividend stock certificates came to 
Mrs. Mayer do you know what she did with 
them? A. Gave them immediately to my wife, 
Mrs. Tucker. 

Q. ·What did Mrs. Tucker do with these divi-
dend certificates that were turned over to you by 
Mrs. Mayer? A. They were put in the safe de-
posit box with her ·other securities. 

Q. Do you refer to the securities in the Second 
National Bank in Paterson? A. I am referring 
to the Brooklyn box and also to the Second Na-

. tional Bank in Paterson, whenever a dividend · 
was declar ed. 

Q. But when once the stock certificates were 
transfer red from the Brooklyn box to the Pater-
son box that was the end of any Brooklyn box? 
A. It was. 

10 

20 

Q. So that when the dividend stock certificates 
were turned over by Mrs. Mayer to Mrs. Tucker 30 
after you left Brooklyn you said they were 
placed in the Paterson box? A. They were. 

Q. Now, during the continuance of this trust 
agreeme nt and before Mrs. Tucker's death, the 
dividend checks were paid on this stock, · were 
they not? A. They were. 

Gw·rctt R . Tucker-direct 
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Q. Do you know what Mrs. Mayer did with 
those checks when she would receive them ? A. 
Endorse them and give them immediately to Mrs, 
Tucker or myself. 

Q. And was that uniformly so? · A. Alw ays. 
Q. Well, when Mrs. Tucker was well and 

about, were the checks given by Mrs. Maye r to 
you or to lvirs. Tucker? A. Whoever happ ened 
to be at her home first, either myself or Mrs. 

10 Tucker. 

20 

Q. At Mrs. Mayer's home? A. Yes. 
Q. By the way, how long was Mrs. Tucke r ill 

in her last illness? A. She was really ill over a 
year, but confined to her bed abolJt six mon ths, 
more or less. 

Q. And during the period of Mrs. Tuck er's 
illness who received the dividend checks · f rom 
Mrs. May er ? A. Mrs. Mayer gave them to me 
and I deposited them in our joint account. 

Q. Now, after the dividend -checks were tur ned 
over by Mr s. Mayer, either to you · or to ¥rs. 
Tucker, what was done with the checks, by either 
you or Mrs . Tucker, whoever rece ived them? A. 

-We depo sited thein to our joint account. 
Q. Bank account? A. Bank account. 
Q. In whose name was the bank account? A. 

In th e name of Garrett R. or Elizabeth W. M. 
Tucker. 

Q. And Elizabeth was your wife? A. Yes. 
Q. Now, did you have any other deposito ries 

30 except th e deposi t ories that were in the jo int 
names of both of you? A. No. 

Q. Henry, you say, was about four years old 
when you mar r ied his mother? A. Between four 
and five. 

Q. Now at any time du ri ng the period sub se-
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quent to the date of this tru .st agreement did Mrs. 
Mayer ever devote any part of the income from the 
tr ust cer tificates to the education, maintenance, or 
support of Henry? A. She did not .. 

J udge Lewis-! object to that. That, of 
cours e, is under the same general obj ec-
t ion ? 

The Court-Well, your objection goes to 
10 any testimony of that kind. 

Q. This bank account, into which the dividend 
checks that were received from Mrs. Mayer were 
deposited-what was that used for? A. For 
our genera l household expenses-£ or all. 

Q. -Did that include the education, mainten-
ance and culture of the children? A. All the 
children the same. 

Q. Do you recall the occasion upon which Mrs. 
Tucker ma de the will that is referred to in the 20 

pleadings in this case? A. I do. 
Q. Where was that will made? A. In Strouds-

burg, Penn., Mr. Holmes's office. 
Q. And at or about that time were you and 

Mrs. Tucker spending some time up th-ere? A. 
Yes, we were spending the summer in the moun-
tains, and Stroudsburg is about 20 miles away 
from our camp. 

Q. Do you know Mr. Holmes, by whom this 
will was dr awn? A. I do. 30 

Q. Mr . Ho lmes is a practicing attorney in 
Stroudsb urg ? A. He is. 

Q. I call your attent ion to the fact that this 
will is date d Septembe r 5, 1924; during the sum-
mer had you and Mrs. Tucker come down to 
the city fr om the moun t ains during the period of 
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your vacation during the summer? A. It' is pr ob-
able, bu t I don't think so. 

Q. Do you remember an occasion when you 
were with Mrs. Tucker and she went to Mrs. 
Mayer, her sister, and obtained a copy of the 
trust agreement that Mrs . Mayer had? A. I re-
member that. 

Q. 
made? 

How long was that before the will was 
A. I don't remember the day, but it 

was prior to our going away on our vac ati on 
one evening. 

The Court-Vacation when? 

Q. Ye s ; when did you go away on your vaca-
tion? A . The last of June. We usually ar-
rived about th e first of July in Pocono. 

Q. That was 1924? A. That was 1924, yes. 
Q.. Ho w long before the last of June on which 

20 you left for the Poconos was it that Mrs. T~cker 
went to her sister to get this trus t agreem ent? 
A. I don't remember that, but it wasn't very 
long. It might have been two weeks an d it 
might have been two months; I don't reme mber . 
But I remember that we walked down toget her. 
Of cour se , what my wife told me isn't-

Q. No, no. You walked down together- you 
and Mr s. Tu cker walked down to Mrs. May er's 
home? A. Yes. 

"._ ... , ) 
.n Q. And you were living at that time in Ri dge-

wood? A. Yes. 
Q. And when Mrs. Tucker got to her sist er's 

home did she a sk for anything? A. She as ked 
her siste r for t he trus t agreement. 

Q. An d did her sist er give it to her? A. 
She did. 
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Q. What did your wife do with the trust agree-
ment when Mrs. Mayer gave it to her? A. She 
kept it. 

Q. Where was it kept; do you know? A. Well, 
it wasn't always kept in the same place. 

Q. Well, where? A. It was taken with her to 
the mount ains and shown to Mr .. Holmes. 

Q. At the . time this will was drawn? A. At the 
time th e will was drawn. 

Q. Very well. Now, when Mrs. Tucker showed 
to Mr. Holmes the trust agreement did she say any-
thing about the trust agreement to Mr. Holmes, or 
did Mr. Holmes say anything to her about it? A. 
Yes, she said that she would like to make a new will, 
and she would like to dispose of the trust agreement; 
and Mr. Holmes asked her if she thought the emer-
gency had passed that called for the trust agree-
ment, and Mrs. Tucker said "Yes, it has." 

10 

Q.. Well, did Mrs. Tucker say anything to Mr. 20 
Holmes as to what she wanted to do with the trust 
agreemen t ? A. She said she wanted to revoke the 
trust agre ement. 

Q. Now, was it on that same occasion that this 
conversa tion occurred that you now relate, tbat the 
will was actually executed? A. It was. 

Q. By the way, that will was probated, was it 
not? A. It was. 

Q. In the office of the Surrogate of Bergen Coun-
ty? A. Yes. 30 

Q. Do' you remember when it was probated? The 
certifica te doesn't say? A. In October. 

Q. La st past? A. Yes. 
Q. Did you obtain a certified copy of that will 

from the Su r rogate? A. I did. 
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Q. Is that it (showing witness ' paper) ? A. 
Yes. 

Mr. Drewen - I offer it in evidence. 
(Admitted and marked Exhibit D-2) 

Q. Now, at the time of the visit of Mrs. Tucker 
to Mrs. Mayer, when she obtained D-1 for identi fica-

lO tion-

Mr. Drewen-I think I will offer it in evi-
dence now. 

(Admitted in evidence as Exhibit D-1) 

Q. At the time that Mrs. Tucker received from 
her sister the trust agreement was it the duplic ate 
trust agreement that is now marked Exhibit D-1, 
or was it the other one which I show you (counsel 

20 showing witness D-3)? A. This is the one that 
she received from her sister. 

30 

The Court - Indicating the one not yet in 
evidence. 

Mr. Drewen-The one endorsed "Trust 
Agreement." I offer the one endorsed "Trus t 
Agreement." 

Judge Lewis - I would like to have that 
marked for identification. 

Mr. Drewen-I am offering it in eviden ce. 
Judge Lewis - Has it been identified? • Mr. Drewen-Yes, sir. 
The Court-It has been identified now by 

the witness .. Do you want to cross-examine 
him? 
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Mr. Drewen - You may read it, Judge, if 
you want to. 

Judge Lewis-This has not been marked 
yet? 

The Court-No, that is the one that the · 
witness says was obtained from the complain-
ant by the decedent. 

Q. (By Judge Lewis) Which agreement do you 10 
say is the one that was obtained by Mrs. Tucker 
from Mrs. Mayer? A. The one you are holding in 
your hand. 

Q. How do ·you distinguish it from Exhibit D-1? 
A. D-1 is marked "Duplicate." This is the original. 

Mr. Drewen-They are identical, aren't 
they? 

Judge Lewis - I don't know. 
The Court-Do you want an opportunity 20 

now to examine them in detail? 
Judge Lewis-No, I simply want to be able 

to identify what he is talking a.bout .. 
The Court--I understand that it is offered _ 

in evidence? 
l\1r. Drewen-It is offered, yes. 
The Court-Have you any objection? 
Judge Lewis - Except under the general 

objection that prevails through all this. 
(The document is marked Exhibit D-3.) -

Q. The trust agreement, then, marked D-3 is 
the one that Mrs. Mayer gave Mrs. Tucker? A. 
Yes. 

30 

\ 
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Q. D-1 and D-3 are duplicate originals, are th ey 
not ? A. They are . 

Q. At the time that Mrs. Tucker obtained D-3 
from Mrs. Mayer where was D-1; do you know? A. 
D-1 was in her tin box. 

Q. 
Q. 

In Mr s. Tucker's tin box? A. Yes. 
In the home? A. In our home, in her ward-

robe closet: 
Q. And if Mrs. · Tucker really wished to get a 

copy of the trust agreement in order to show her 
attorpey-

Judge Lewis-That is argumentative. 
The Court-I should think it is goin g to be. 
Mr. Drewen - All right; I won 't press it. 
The Court-She could have resorted to the 

copy in her possession. I see what you rr.ean. 
We won't quarrel over the logic of t hat. 

Q. At the time of your visit to Mr. Holmes wjt h 
Mr s. Tucker, did you make a will ? A. I did. 

Q. Making Mrs. Tucker . the sole beneficiary in 
the will? A. I did . I gave her everything. 

Q. Now, after the will was made, and you and 
Mr s. Tucker returned home from the mountain s, 
what was done with the trust agr eement that Mrs. 
Tucke r had obtained from he'r sister? A. ;:'he 
trust agreement-

Q. Where was it placed? A. The trust agree-
ment was in her tin box. 

Q. Who put it there? A. She did. 
Q. Mr s. Tucker? A. Yes. 
Q. So that in the tin box she had both agre e-

ments in the same place? A. They weren't in th e 
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same place. While they were in the tin box they were 
in there separate and apart from eac~ other . They 
didn't rest against each other. 

Q. ye s, but they were both 1n the box? A. 
They were in the box. 

Q. How long did they continue to remain there? 
A. (Witness pauses.) 

Q. Were they there when Mrs. Tucker died ? A. 
Until Mrs. Tucker died. 

Q. And were the y, at any time in the meantime, 
either of them, restored to Mrs. Mayer? A. No. 

Q. Where does Henry attend school? A. At 
the Manlius Military Academy, Manlius, New York. 

Q. Where does Garrett attend? A. At Manli-
us. 

Q. How long has Henry been up at Manlius? A. 
This is ~is second year. 

Q. How long has Garrett been there ? A. This 

10 

is his firs t year. 20 
Q. Did Mrs. Tucke r , or you, or anybody consult 

Mrs. Mayer with regard to the expense for the main-
tenance and education of the boy Henry at Manlius? 
A. No. 

Q,. Who determined that Henry should go to 
Manlius? A. Mrs . Tucker and I went up to Man-
lius. 

Q. Both of you? A. Yes, Mrs. Tucker and I. 
Q. Was the expense of Henry's education at Man-

lius draw n from this joint account that you have 30 
referred to? A. It never has been and is not 
now. 
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Q.. (By the Court) How was it paid? A. 
Out of our joint bank account. Pardon me, I 
didn't get your question. 

Q. Now, at the time of the visit to Mr. Holmes, 
on the occasion when this will was drawn, was any-
thing said by Mrs. Tucker or to her, when Mr. 
Holmes v,~s pr esent, conce :rning the transfer of the 

10 certificates that were issued in the name of the t rus-
tee? A. Yes. 

20 

30 

Q. What was said of that by Mrs. Tucker 2nd by 
Mr. Holmes to Mrs. Tucker? A. She wante d to 
und out the expense of the transfer. 

Q. Yes, go ahead. A. That is, I don't know 
the technical words to use in transferring st ock. 
I imagine-

Q. Well, did she find out the expense? A. She 
did. 

Q. From Mr. Holmes? A. She did. 
Q. As a result of finding out the expense djd she 

express any course that she would take concern ing 
that matter? A. That is the reason she did not 
transfer them at that particular time, becaus e it 
would have been quite an expensive procedure . 

Q. Now, Mr. Tucker, when those three child ren 
came along did they all live together as brothers and 
sister at the home with Henry? A. They always 
did. 

Q. Was there any distinction ma.de in the home 
between Henry and the other children? A. Never . 

Q.. What is the name by which Henry's mot her 
called him? A. Henry Tucker. 

Q. Do you know whether or not he is known now 
as "Henry Tucker" · at Manlius? A. In school he 
is known as ''Henry Tucker." 

Q. Was he known in school here as "Tucke r" ? 
A. Always. 
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Q. And how, through his years up to the present 
time, did fhe boy address you? A. Daddy. 

Q. Do you know whether or not, upon any occa-
sion, Mrs . Tucker made any definite statement to 
Henry as to your relationship with the boy? A. 
Yes, when we moved from Bridgeport to Brooklyn. 

Q. At that time how old was he? A. That was 
probably four or five years ago. Henry at the dinner 
table said, "Daddy," or "Mother, is it true that Dad- 10 
dy is not my father?" She says, "It is not, Henry; 
there's your daddy and the only daddy that you 
know." · 

Q. Pointing to whom? A. Pointing to me. 
Q. Wha t can you say to the court with regard to 

the spiri t in which you and your wife and the child-
ren lived together? A. I might say that our 
friends and our acqu 1aintances-

Q. No, no. A. -consi dered us an ideal couple. 
There was never a misunderstanding of any kind, 20 
or a har sh word. Our children have never heard 
that in th e family. 

Q. Now, then, in regard to the relationship :is 
between yourselves-you and Mrs. Tucker and the 
four children taken together-were ther .e ever any 
discussions or differences between yon and i\,fr3, 
Tucker based upon the different paternity of H,~nry 
and the other two? A. No. The only discussion 
was tha t Henry 's mother distinctly did not want hirn 
to know th at I was not his daddy, in order that I 30 
might exer cise parental care over the boy. 

Q. But perhaps you don't get my question: Did 
the fact that Henry was not the brother of the 
whole blood with the other three children-did that 
fact ever cr eate any differences between you and 
Mrs. Tuck er? A. No, we both 1oved the1n the 
samP. 
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Q. Now, did Mrs. Tucker ever make any sta te-
ments with regard to her attitude towar d these 
three children - the four children, by the way-d id 
she make any statement of that nature t o Mr. 
Holmes at the time the will was drawn? A. She 
did. 

Q. What did she say? A. She said it was a 
gr eat sr.ti sfa ction that the feeling between Henry 
and his daddy - the affection between Henry and his 

lO daddy was so marked; and repeatedly all th rough 
our lives Mrs. Tucker said, "You have no idea how 
gr ateful I am for the esteem in which you hold Hen-
ry." 

20 

30 

Q. All I want to know is, whether or not Mrs. 
Tucker ever said anything to Mr. Holmes en the 
occasion of the drawing of the will, about the sta te 
of her feelings toward the four children? A. Yes, 
she said, "Mr. Holmes, they are all my children and 
I love them ail the same, and I want to divid e my 
estate equally between them." 

Q. Did Mrs. Tucker and you ever, betw een the 
two of you, plan for the future of these chil dren ? 
A. We did. 

Q. Wha~ plans did you discuss for Henry '? 

Judge Lewis-We are going far afield. It 
is a matter of t ime, that's all. 

The Court- 'Yes; you ar e getting ra th er 
far afield. 

Mr. Drewen - I suppose, Your Honor, in a 
case of this kind, the most important thing 
to know-

Judge Lewis-I will withdraw the objec•-
tion. We will probab ly save time. 

1\/[r. Drewen-I don't want to pursue it any 
further than I have to. If Your Hono r will 
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bear with me just a second until I look over 
this -

The Court - We will take a recess for four 
or five minutes. 

Mr. Drewen - (After recess) That is all 
I hav e on direct examination. 

Cross Exam ination by Judge Lewis : 

Q., When you were married in 1914 to Mrs. Tuck- i0 
er what was your business? A. I was in the sum-
mer resor t business at Delaware Water Gap, Penn., 
and the name of the house was the Cataract House. 
I was not selling any liquor. 

Q. Were you at that time a man of considerable 
money- means? 

Mr. Drewen-That is objected to, on the 
gr ound that it is absolutely incompetent and 
immaterial. 

The Court - I overrule the objection. 

A. I had an estate at that time worth anywhere 
from-oh, say, around $30 ,000. I was not a pauper. 

Q. You were not a pauper? A. No, sir. 
Q. How long did you continue in the summ er re-

sort busine ss? A. I think about four years. 
Q. At the same place? A. At t he same place . 
Q. And then after th at what did you take up? 

20 

A. When the war broke out the summer resort 30 
business was not very profitable ·; so I rented the 
summer re sor t and we went -. I went to Bridgepo r t 
and made a connection with the Remington Arms , 
and was employed at the Remington Arms for about 
two years as a production clerk. 

Q. At what salary? 

/ 
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Mr. Drewen-That I object to on the same 
ground. 

A. Well, I don't remember the salary. I am sorry; 
I would be very glad to tell you. 

Q., It wasn't large enough to make an impre·s-
sion? A. Large enough to live on and run our 
house. 

10 Q. Large enough to build a house on, did you 
say? A. Large enough to pay the expenses of the 
house; yes, sir. 

Q. Didn't lVIrs_. Tucker contribute to the living 
expenses at the house? A. Her dividends were 
very small at that time. 

Q. Did she contribute to the expenses of the 
house, is the question. A. She did. 

Q. Now, when you left the Remington Arms job 
what was the next one? A. I was managing the 
hotel San Rafael, on 45th Street between 5th and 20 
6th Avenues, New York. 

Q. At a salary? A. Yes, sir. 
Q. How much? A. I don't remember that. 
Q. How long were you there? A. I thin k I 

was there two or three years. I think three years. 
Q. And after that where did you go? A. Af-

ter that I made a connection with the Knox Motors , 
Co. as sales manager, in the capacity . of brin ging 
a dishwashing machine on the market. 

30 Q. How long were you engaged in that? A. 
That lasted for about a year. 

Q. And then what did you do? 

Mr. Drewen-If Your Honor please, might 
I at this time object to this -line of examin a-
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tion, on the ground that it is immaterial 
and has nothing to do whatever with the 
enquiry here, as to what the testator's in-
tent was in making this will? 

The Court-You have opened up the mat-
ter of their lives. 

Mr. Drewen-Y es, but such as I have gone 
into has bearing upon the intention, or the 
rea sonable indica:tions of the intention, of 
the testator. I can't see what this examina-
tion can do in the ,,vay of helping Your Hon-
or to determine what she meant in the will 

The Court-No, but it might do this: It 
might effectually contradict what he says 
about the marital atmosphere in the home. 

Q. (Ques tion read by the stenographer.) A. 
The next thing I was connected with was · the 

10 

Phoenix Mutual Life Insurance Company. 20 
Q. Soliciting insurance? A. Yes, sir. 
Q. How long did you keep at that? A. I was 

connected with the Phoenix Mutual Life when my 
wife died. 

Q. Did you make a lot of money in these vari-
ous employments? 

Mr . Drewen-I ask that my objection go 
to this. 

The Court-Yes, to the entire line of tes- 30 
tim ony as to his employment and his means. 

A. Well, that depends upon what you call a lot of 
money. 

Q. How much stock have you got outside of the 
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U. S. Gypsum Company? A. Oh, I might have 
eigh t o:r nine hundred shares. 

Q. Worth how much money? A. I thin k it is 
worth about $95 a share. 

Q. .And did you buy that stock from th e pro-
ceeds of your earnings in these various employ-
men ts th at you have spoken of? . A. Well, Judge 
Lewis, I have bought and sold stock besides the dif-

lO f erent things I have been in and have been fairly 
successful in that line, •on the side. 

Q. How many shares of stock have you dealt 
in? A. Well, not having my books here I couldn't 
tell you that exactly. 

Q. What stock besides that Gypsum stoc k did 
you deal in? A. Well, I have dealt in other stocks, 
bu t mostly in Gypsum, because I have made a spe-
cial study of that. 

Q. Well, you were familiar with that class of 

20 stocks at the time you were married? A. Yes, 1 
was . 

Q. Mrs. ·Tucker obtained that Gypsum stock 
from her husband, didn't she-her first husb and? 
A. I imagine so. I don't think she had anything 
before she married him. 

Q. Well, let us assume that that is so. I am ask-
ing you if it isn 't so that she got her Gypsum stock 
from her first hu sband? A. Well, I don't know. 
I know she had some Gypsum stock when I mar-

~10 t ied her. 
Q.. And you know, don't you, that her hus band 

before he died had some Gypsum stock? A. I do, 
from reading some sort of will. 

Q. And her husband, McCormick, was . the fa-
ther of this inf ant defendant McCormick, wasn't 
he? A. He was. 
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Q. And before Mrs. Tucker ma:rried you she 
ma.de this trust in favor of this son McCormick, 
didn't she? A. Yes, she made the trust October 
14th and she married me on the 21st. 

Q. A week before? A. Yes. 
Q. Now, when you were married you went to 

live with Mrs. Tucker up at the Delaware Water 
Gap at this hotel? A. No, she went and lived 
with me. 

Q. Well, that is the place, is it? A. That is 
the place. 

Q. How long did you continue to live there? A. 
About four years. 

Q. Was Mrs. Tucker in the habit of going back 
and forth to Brooklyn during that four years quite 
of ten? A. Not very often, no. 

Q. Well, once in a while ? A. Yes, occasional-
ly. She went in to see her doctor occasionally. 

10 

Q. She also went in to see her sister, a trustee 2o 
in this tr ust matter, didn't she ·? A. Not that I 
know of. Did she go in to see her? 

Q. You didn't know that she visited her sister 
in Brooklyn? A. In regard to the trust matter? 
No. I didn't know that. 

Q. No, I didn't say in regard to the trust mat-
ter; I said, didn't she visit her sister in Brooklyn 
during the four years that she was living with you 
in Delaware Water Gap? A. Yes, naturally. 

Q. And was tha:t frequent or otherwise 7 A. 30 
It was not frequent. 

Q. Did Mrs., Tucker go to the deposit box in 
Brooklyn, in the Dime Savings Bank that you have 
spoken of, shortly after your marriage? A. I · 
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couldn't answer whether after or before; I kn ow it 
was thereabouts. 

Q. Do you know whether or not she rented tha t 
box jointly with her sister Mrs. Mayer, the tru ste e? 
A. I do not know that. I know that she ha d the 
box and that Mrs. Mayer had access to it. 

Q. Do you know whether that box was rented 
from the Dime Savings Bank on the 11th of De-

lO cember, 1914? A. I don't know that. I would have 
to look at the records. 

20 

Q. You wouldn't say it wasn't? A. No, I 
would not. 

Q. Do you know the number of the box in the 
Dime Savings Bank taken by your wife and sister-
in-law? A. No, I do not. 

Q. You don't . know that? A. No, I do not. 
The number didn't make any difference; the num ber 
of the key and the number of the box was differ ent. 
I remember that. 

Q. You are pretty sure that that box was ta ken 
abo ut the time of your marriage? A. I thin k it 
was. 

Q. And do you know that your wife and Mrs. 
Mayer had exclusive access to that box from the 
time it was rented for many years afterwards? A. 
Well, I wouldn't say "many years" ; about five years. 

Q. Well, would you say that it wasn't weeks? 
A. I wouldn't say it wasn't; I think, accordin g to 

30 my memory, it was about five years. 
Q. Who then obtained access to it? A. I did. 
Q .And Mrs. Mayer through your wife gave th e 

bank consent to giving you access ? A. I didn' t 
ask for it. 

Q. I didn't ask you for that; I asked you if she 
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didn't consent to your having access to it? A. I 
,Jidn't ask for the key to the box. 

Q. Did you get a key from the bank? Or did 
you use your wife's key? A. Well, my wife gave 
me a key; I don't know whether it was Mrs. Mayer's 
key or her key. 

Q. She didn't get any from the bank; A. Not 
that I reme mber. 

Q. You would say that? A. Yes; not that I 
remember. 

Q. Was there any change made in that box, do 
you know; I mean when you got access to the box 
was there a new box taken out or was it the old box 
that you had access to? A. It was the same boxJ 
and Mrs. Mayer asked once to move some of her 
things out before-

Q. I D.sk that the question be read and the wit-
ness be ins tructed to answer it. (Question read by 

10 

the stenogr apher.) A. The old one, as far as I 20 
know. 

Q. Was there any change made in the box be-
tween the time that you got access to it and the . 
time you went to Ridgewood? A. It runs in my 
mind-

Mr . Drewen--What does he mean by 
"cha nge"? 

A. It ru ns in my mind that there was a larger box · 30 procured. 
Q. Who procured it? A. My wife and I. 
Q. Well, J\1rs. Mayer also, didn't she? A. I 

don't know whether she was considered in it or not; 
I don't thin k she was. 

• I 
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Q. That is your idea: At the time the larger 
box was taken Mrs. Mayer wasn't consider ed? A., 
Yes. 

Q. Did she have any access to it? A. Her name 
was still on the box, yes. She had access to the box 
and always did until the box was closed the re. 

Q., That is what I want: She always had access 
to that box. Now, when d1d you first see the · inside 

LO of any of these boxes? A. Well, j_ust what do you 
mean, Judge Lewis, by "inside of the box"? The 
contents of the box, you mean? 

Q. When did you first see . inside of the boxes-
any one of them? A. Why, in buying and selling 
Gypsum stock I went down cuite often . 

Q. And you made most of the trips to the box 
over wha t period? A. From the time I received 
the key. 

Q. And the date ,of that you can't tell? A. It 

20 runs in my mind about five years. 
Q. But you didn 't go to the box until you rece ived 

the ·key; is that right? A. I don't remembe r. 
Q. Now, Mr. Tucker, what was the pass- word 

for that box? A. Henry. 
Q. You couldn't get permission from the officers 

of the bank unless you knew the pass-word, which 
was "Henry"? A. That's right. 

Q. How long had that pass-word been used? A. 
From the tirne the box was opened until the time 

30 the box was closed. 
Q. And when you say "opened" you mean opened 

by Mrs. Tucker and Mrs. Mayer? Is'nt that so? 
A. Well, I don't know who it was opened by. 

Q. Well, they did rent it? A. Yes, I ima ginr 
so. 
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Q. Now, again I ask you whether you can more 
definitely fix the time when you got access to the 
box by th e presentation of this key than five years? 
A. Not unless I went to the records of the Dime 
Savings Bank. 

Q. You haven't any record of that here, have 
you? A. I have not. 

Q. Have you a record of the first view you had 
of the inside ··of that box? A. You mean the 10. 
first tim e I opened the box? 

The Court-Or the time you saw it opened. 

A. Why, the first time I ever opened the box? No, 
I couldn't remember the first time. 

Q. Well, the first time you saw it opened, or 
about that time, what did you see inside of the box? 
A. Why, I saw insurance papers-fire insurance 
papers. 20 

Q. Were they in the front of the box- A. 
And different private papers. 

Q. Wait a minute. Were these insurance papers 
in the front of the box? A. I don't know whether 
they wer e in the front .or back. 

Q. Whose insurance was it? A. Insurance on 
the house. 

Q. Issued to whom? A. Issued to Mrs. Tuck-
er and myself. 

Q. What house? A. Now, wait · a minute; I 30 
am ahead of my story here. The house on Ridge 
Boulevard was in Mrs. Tucker's name, I think. I 
don't re call that, but I think it was. I don't recall 
that. 
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Q. Where is Ridge Boulevard? A. Ridg J Bou~ 
1evard was in Brooklyn, our home. 

Q. And there was an insurance policy on that 
in the box ? A. Yes. 

Q. Now, what else was there? A. The re was 
stock certificates of 100 Gypsum Company stock. 

Q. Vv ere those with the policy or were they sep-
arate from the policy? A. Well, they were all to-

lO gether, as I recall it. They were together. It was 
only a small box and one lying on top of the other, 
like these, for instance, folded up, of course. 

Q. How many files did they make? A. I don't 
r emember that. 

Q. Was Henry's stock in the same file? A. All 
toget her, yes. 

Q. All in one bundle? A. I_ don 't know what 
yo u are driving at. 

Q. I don 't intend to let you know, either; l want 
20 you to answer the questions. A. Yes. 

Q. They were all together? A. They were all 
to gether, yes. 

Q. Fastened with rubber bands or a piece of 
tape? A. Not necessarily, tha.t I remember. 

Q. I am not saying "necessarily" ; I am asking 
you whether they were. A. I don't know; I don't 
remember. 

Q. Were there any envelopes in the box that 
contained papers? A. There might have been. 

30 Q. Now, were they in the back of the box or 
the front of the box? A. I don't know. 

Q. You don't remember? A. I don't :remem-
ber. 

Q. Do you remember what else there was in 
there? A. I think there was some jewelry in the re 
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-a watch that belonged to Henry, and some stock 
certificates, and I think my wife had some jewelry 
in there f ram time to time. 

Q. She had some jewelry in it, too? A. She did. 
Q. And you saw a watch belonging to Henry? 

A. Henry 's father, yes. 
Q. In an envelope or outside? A. No, it was 

in a maho gany case. 
Q. Did you make careful examination of the box 10 

to ascerta in what was in that box? A. You mean, 
did I make an inventory of the box? 

Q. Well, I didn't ask you that, did . I? A. I 
asked you what you meant. 

Q. I ask you if you made a careful examination 
of the con ten ts of the box? A. No, I did not. Yes, 
I did, once. 

Q. Wh en? A. Years afterwards. Several times 
afterwards I examined the box to see what was in 
there. 20 

Q. When? A. I think - let me see : W eH, I 
wouldn't know just when, but I examined the box 
carefully to see what was in there. 

Q. When? A. Well, I couldn't tell you that. 
Q. Did you see Henry's stock in there, or the 

stock held . for Henry in trust? A. Yes, I saw 
some stoc k in the name of Essie Watters held in 
trust for H~nry McCormick. 

Q. You· saw that, did you? A. Yes, I saw that. 
Q. Well, that must have been in what year? A. 30 

Probably anywhere from 1920 to 1922; I wouldn't 
be able to know that. 

Q. Now, you are pretty sure that in 1920 or 1922 
you saw a certificate of stock, or certificates of stock, 
in the name of Essie T. Watters? A. Well, I think 
T saw tha t stock in 1915, a little bit earlier. 
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.Q. . How did you come to see that? A. I think 
my wife had some stock in the name of Essi e Wat-
ters, trustee of Henry McCormick. It isn't clear in 
my mind at all. I am trying to reca11 the incident. 
It isn't clear in my· mind at all. 

Q. Don't you know whether what you hav e told 
us is true? A. No, I couldn't swear to it. 

Q. When did you see stock in the name of Essie 
lO Watters in trust for Henry McCormick? A. I 

couldn't tell you the year. 
Q. But you did see stock there in that box in 

the name of Essie T. Watters? A. Yes. 
Q. I will suggest to you this fact so that you can 

consider it, that Mrs. ~ayer, whose name was Essie 
T. Watters, was married in June and that she 
changed her name ? A. She was married about 
that time, yes. · 

Q. And her name was then changed. Now, I will 

20 ask you whether or not it was only a siwrt time 
after Mrs. ·Mayer's marriage that the stock was 
changed from the name of Essie T. Watters to Essie 
T. Mayer? A. I don't remember. 

Q. Don't you know that at some time that stock 
was changed from the name of Essie T. Watte rs to 
the name of Essie T. Mayer? A. I don't remember 
that. 

Q. You don't recall that? A. No. 
Q. How many envelopes were there in that box? 

30 A. I couldn't tell that. 
Q. When you had access to the box what shares 

of stock did you find in the box besides this stock 
that was subsequently transferred to Mrs. 1\1:ayer? 
A. Why, there was what we called trustee's stock, 
and stock in the name of Elizabeth McCormick or 
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Elizabeth M. Tucker, and some stock s_tanding in my 
name in the Highland Oil Refining Co. and American 
Drug Syndicate, I think it is called. I remember I 
had several shares of stock of my own in there. 

Q. Well, you are now speaking of the Highland 
Oil Refining Company and stock of the American 
Drug Co. stock as your stock? A. Yes: 

Q. Wer e you the holder of that stock all at one 
time or at different times? A. I owned all these 10 
different stocks at one time. 

Q. And they were in the box at one time? A. 
Yes. 

Q. How many shares each? A. I can't tell you. 
Q. Were there ten? A. Oh, yes. 
Q. Were there fifty each? A. I couldn't tell 

you. 
Q. They didn't represent a fortune? A. Oh, 

no. 
Q. And the rest of them were Gypsum ~tocks, 20 

were they ? A. Yes. 
Q. Standing in the name of your wife anrl. Mrs. 

Mayer as trustee; that's right, isn't it? A. Yes. · 
Q. And then, latterly, there was stock that came 

into your name. Now, how did you get that stock? 
A. Why, by-you mean the reason I had the stock? 

Q. No, no ; how did it come to stand in your 
name? A. Because I bought it. 

Q. How many shares? A. I couldn't tell you 
how many shares at once. It might have been 20- 30 

Q. In the beginning, and when? A. I don't re-
rnember that. 

Q. And were those transferred to you in your 
name? A. They were. 

Q. From the name of Mrs. Tucker? A. No. 
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Q. Whose name? A. I bought them. 
Q. From whom? A. From my broker in New 

York. 
Q. Compton? A. Well, I bought of several 

brokers in New York. Yes; I bought quite some 
through Compton. 

Q. Was there any stock that once stood in your 
wife's name . that now stands in yours? A. I don't 

10 think there is any now. 

20 

Q. You don't think so? A. No, sir. 
Q. What · makes you think that? A. Because 

there was some stock tra .nsf erred ·in error tha t was 
r e-transferred and the dividends returned. 

Q. Have you returned the dividends? A. Yes, 
sure. 

The Court-I suppose your cross-exam ina-
tion will last some sime. It is now one o'clock 
and we will take recess until 2 o'clock. 

Q. You say, as I understood you, that at last you 
discovered exactly what was in the box in Brookl yn; 
that you knew its contents? A. Yes; that is, I 
think I knew it in a general way. 

Q. About when was that? A. Judge Lewi s, I 
couldn't tell you. I went to the box quite often. 

Q. When did you begin to go into the box quite 
often? A. · After I had access. That was the rea-

30 son I was given access to the box. 
Q. So that you could go into it quite often? A. 

Yes. 
Q. And for what purpose? A. For the safe-

keeping of our securities, as we would buy and sell 
securities, and so forth. 
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Q. Buy bonds? A. Yes. We were quite active 
on the market. 

Q. And that was so in Broklyn ? A. Yes. · 
Q. As well as iri Paterson? A. Yes. 
Q. And by "quite active" you mean what? A. 

I mean by buying and selling securities, getting out 
different papers and jewelry and taking them back 
and forth. 

Q. For the purpose of speculation? A. Well, 10 
you can call it whatever you want. 

Q. Well, you bought and sold in order to get a 
r;ain on the market? A. Yes. 

Q. Did you ever sell stock short? A. Yes, I 
did; had quite an interesting experience. T sold 
stock in about two minutes before closing time and 
was in the place three minutes before opening time 
and they told me I had a $300 gain. 

Q. Did you ever sell any Gypsum stock flhort? 
A. Yes, I did. 20 

Q. Whe n? A. I am sorry I can't tell you the 
dates. 

Q. You can't answer it? A. No, I would have 
to guess at it. 

Q. Well, how long before you left Brooklyn was 
it that you sold short? A. I couldn't tell you just 
the time . 

Q. Did you ever sell it short while you lived in 
Ridgewood? A. I couldn't tell you. 

Q. Now, you say you removed the contents of 30 
the box from Brooklyn to Paterson? A. Yes. 

Q. And to the box in Brooklyn you and your wife 
anrl Mrs. Mayer had access? A. Yes. 

Q. Now, did you make any memorandum of the 
eontents of that box at the time you moved it from 
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Brooklyn? A. I did not. My wife was not in very 
good condition and two doctors said she had appen-· 
dicitis, and she wanted me to rush down and get the 
securities and bring them up; and I even rem ember 
that I missed the train and the next train would 
br ing me too late, after the bank would be closed, 
and I wired the dispatcher of the Chicago t rain and 
got them to stop and leave me off in Paterson . 

LO Q. Now, when was your wife taken sick th at you 
speak of? A. We moved January 8th, and 1 th ink 
it was around February or March that she wa s taken 
with this so-called appendicitis. 

Q. Now, then, Mr. Tucker, don't you know that 
that box at the Dime Savings Bank was giv en up 
and closed in December, 1924? A. Yes, but it 
wa sn't closed right away when we took the things 
out of it. 

Q. What? A. We did not close it as soon as 
20 we removed the securities. 

Q. You mean you moved the securities before 
December , 1924? A. I moved the securities when 
Mrs. Tucker was lying in the hospital. 

Q. That isn't the question: Do I understan d you 
to say that you moved the securities before Decem-
ber, 1924 ? A. Yes. 

Q. Your wife was taken sick in the following 
March, you say; you mean she was taken sick in 
March, 1924? A. Was that 1924 or 1925? Now 

30 let's get these dates straight. 
Q. I am straight enough. A. Well, I am tr ying 

to get it straight. Yes, it was 1924. 

Q. (By the Court) When did you move 
to Ridgewood? A . January 8, 1924. 

I 

77 
Garrett R. Tucker-cross 

Q. And you moved to Ridgewood in 1924? 

The Court-Three years ago. 

A. No; we have lived there-it was 1924 or 1925. 
Q. Jan uary, 1925. I can a}d you in that if you 

want to t ake my word for it. A. Yes, January, 
1925. I'm sorry I can't remember dates. 

Q. (By the Court) That would be 2 years 
ago? A. Yes, two years ago this January; 
tha t 's right. 

Q. Now, then, in the preceding December you 
gave up the box in the Dime Savings Bank, didn't 
you-De cember, 1924? A. No, I don't think so. 

Q. Wha t? A. I don't think so, if my memory 
serves me correct. We weren't in Ridgewood, and 

10 

we wouldn't certainly give up the box in the Dime 20 
Savings Bank if we were not in Ridgewood. 

Q. I want you to take into consideration the fact 
that you, as you say, went to Ridgewood to live ih 
January, 1925; I am asking you if you didn't give 
up the box in the Dime Savings Bank in December, 
19~4. A. 1925, it would . be. We moved in 1925. 

Q. You moved in January, 1925, you say? A. 
Yes. 

Q. And I ask you again, didn't you give up th~ 
box in th e Dime Savings Bank in 'December, 1924? 30 
A. No. , __ 

Q. A month before you moved? A. No, we d id 
not, not to my knowledge. 

Q. Well, when did you give it up? A. Jud ge 
Lewis, I'm sorry; I should have gone to the Dim.=) 
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Savings Bank and refreshed my memory on those 
thin gs. I know it was sometime after we moved that 
we moved the securities. It might have been De-
cember, 1925. 

Q. When did you m•ove the securities? 'A. Mv 
wife was in the St. John's Hospital in Pate rscn at 
the time. The date I do not know. 

Q. Well, that doesn't give us any -date, of course. 

The Court - He says he doesn't know it. 

Q. You don't know when you gave it up? A 
No. 

Q. Do you know whether or not you gave it un 
before you moved to Ridgewood? A. After Wf 

m-oved to Ridgewood. I think it was somevd1eN 
along in February or March, in 1925, that we nwved 
the securities from Brooklyn to Paterson. 

20 Q. Now, I'm not asking you when you · mov ed the 
securities to Paterson; I am asking you whe Y.J. you 
gave up the box? A. I'm sorry, I can't reca ll the 
date. 

Q. Did you take the securities directly frorr , the 
box in Brooklyn to Paterson and deposit th rm b 
a box there ? A. I did. · 

Q. The same day? A. The same day. 
Q. Now, have you any memorandum which will 

show you what you took out of the box in Brooklyn 
30 and what you put into the box in Paterson ? A 

T have not. I was in too much of a hurry to rr .. ak,~ a 
trairi, and the only thing on my mind was the safe 
conduct of the bonds, or the stock and certific ates 
anri what not from one box to the other. I was as-
:mming quite a responsibility in the transfer. 
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Q. Yes. Did you remove the securities the same 
d<1'' that you gave up the box in Brooklyn? A. I 
answered that. Yes, sir. No, wait a minute; pardon 
me; I didn' t get your question. ;; 

Q, (Question read by the stenographer.) A. 
No. I ans wered that "no" before. 

Q. When did you do so, after or before you gave __ 
np the box ? A. Before I gave up the box I re-
movE-d th e secudties. 

Q. How long before? A. It might have been 
six and it might have been nine months. I know 
there was quite a lapse of time. The reason- -

Q. Now, Mr. Tucker, I want to say to yon that 
our information from the Dime Savings Bank is 
that you gave that box up December 10, 1924. A. 
December 10th? 

Q. 1924. 

Mr. Drewen-Is that a question? 

A. I think your information is wrong from the 
Dime Savings Bank. 

Q. And that you opened the box in the Second 
National Bank on March 13, 1925. A. That sounds 
correct. 

Q. Now, was Henry's-we will call it-"trust 
d ock" in the box in Brooklyn when you took the 
contents out and moved it to Paterson? A. Yes. 

10 

20 

Q. What other things were in the box that you 30 
can reme mber? A. Stock in my wife's name, and 
stock in my name.. I don't know if there was an y 
jewelry there or not or if that had been ta.ken out. 

Q. Was there anything besides stock in your 
wife's name and stock in your name, and stock in 
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the trustee's name, other tha~ possibly jewel ry? · A. 
Not that I remember. There might have been some 
insurance policies. 

Q. And that would be all, would it? A. I don't 
remember of anything else. 

Q. Now, were there various stocks divide d into 
various certificates? A. Yes, it was more than one 
certificate. 

Q. How many certificates covered the stock in 
the name of the trustees? A. Well, I couldn't 
answer that. I didn't count them; I just grabbed 
them. Everything that was in the bcix I made sure 
it was carefully taken out and deposited in our box. 

Q. How many certificates were there there cover-
ing the stock in your wife's name? A. I couldn't 
tell you that-how many. 

Q. How many certificates were there covering-
stock in your name? A. I couldn't tell you tha t. 

20 I made no inventory. 
Q. Were they separated in any way? A. Not 

that I remember. 
Q. Were they kept in envelopes? A. Not that 

I remember. 
Q. Did you ever see any of those stocks in en-

velopes? A. The r e 1i1ight .have been, Judge Lewis, · 
but I don't remember. 

Q. When you put them in the box in Pate rson 
were they in envelopes? A. I don't think so. 

30 Q. How many certificates were there deposited 
in the box in Paterson on the trustee's side? A. I 
couldn't tell you the number. 

Q. Did you put all that was in the Brooklyn box 
in the same way in the Paterson box? A. Yes. 

, 
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Q. And the same way in regard to yours'! · A. 
Yes. 

"f ' ? Q. And the same way in regard to your w1 e s . 
A. Yes. 

Q. You identified them, however, so as to see 
that there was a difference in these stocks, didn't 
you? A. No, I . don't think I did. The main thing 
to my mind was to make the transfer in safety. 

Q. Y.ou had been in the habit of taking some of 10 
these cert ificates out, as you say, and selling them? 
A. Yes. 

Q. And then when you would get other certifi-
cates you would put the new certificates back again, 
wouldn't you? · A. Yes. 

Q. And when you would take the certificates out, 
as you did as I understand it, you kept selling these 
shares back and forth, in Paterson and in Brooklyn, 
and buying other certificates during all of this per-
iod? A. Yes.. 20 

Q. But you never sold any of the stock, did you, 
that stood in the name of Mrs. Mayer as trustee? 
A. I didn't, no. 

Q. Nor did anyone else do it? A. I don't kno-w , 
I don't th ink so. 

Q. But you never sold any of those stocks, even 
though you were selling Gypsum Company stocks 
short, did you? A. We had a great many Gypsum 
shares in the bank when I sold Gypsum stock short. 
I had plenty to cover all that I sold. 30 

Q. I know, but your saving interest on the money 
didn't necessitate your borrowing money en the 
stock if you sold? 



10 

?.O 

82 
Garrett R. Tucker-cross 

Mr. Drewen - I object. 
The Court - This is cross-examinat ion, but 

I think he should answer it "yes" or '·'no". 

Q. I ask you if you . wouldn't have save d money 
by using stock that was in the box for delivery in-
stead of borrowing it if you sold short? A. Yes, 
we would, technically. 

Q. Technically? Materially, wouldn't you? A. 
I cannot answer that question except in this way-

Q. Well, you have ~nswered it. So far us you 
know, Mr. Tucker, those 350 shares of sto ck that 
stood in lVIrs. Mayer's name and the stock issued as 
dividen ds upon it always remained in her nam e, from 
the day th at they were issued to M~s. Maye r until 
the present time; isn't that so? A. It is. 

Judge Lewis-I have served notice to pro-
duce the certificates that stand in Mrs. May-
er 's nr.me. 

(Witness produces papers.) 
Jud ge Lewis-I don't want them to get 

out of your hands. 

Q. Now, will you please describe the certi ficates 
y,ou now produce, by their number and the nt51ber 
of shares contained in each certificate. A. You 
mean you want me to call the numbers off? I 

30 couldn't do it without the stock. 

Mr. Drewen-Do it with the stock. 

A. Well, there is B4206, U. S. Gypsum common, 
100 shares. 

Q. Let me see the date of the certificate. A. It 
is December 27, 1924. 

, 
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Q. Give the date in each ·case, too. A. B-204, 
U. S. Gypsum Common, 100 shares, December 27, 
1924. B-4205, U. S. Gypsum Common, 100 shares, 
December 27, 1921. B-1464, U. S. Gypsum Common, 
100 shares , January 10, 1921. B-1465, U. S. Gypsum 
Common, 100 shares, Januar y 10, 1921. B-1466, U. 
S. Gypsum Comm,on, 100 shares, January 10, 1921. 
B-1463, U. S. Gypsum Common, 100 shares, January 
10, 1021. B-10462, U. S. Gypsum Common, 100 
shares, Ja nuary 10, 1921. B-1461, U. S. Gypsum 
Common, 100 shares, January 10, 1921. B-1460, 
U. S. Gypsum Common . 100 shar-es. January 10, 
1921. B-3259, U. S. Gypsum Common, 100 shares, 
December 22, 1923. B-5145 , U. S. Gypsum Common, 
100 share s, December 28, 1925. B~5144, U. S. Gyp-
sum Common , 100 shares, December 28, 1925. 

These a.re parts of 100: C-949, U. S. Gypsum 
Common, 50 sh are::;, J anuary 10, 1921. C-1366, U. 

10. 

S. Gypsum Common, 37 shares, March 9, 1921. C- 20 
2491, U. S. Gypsum Common, 39 shares, January 6, 
1922. C-4580, U. S. Gypsum Common, 82 ~hares, 
January 2, 1923. C-7607, U. S. Gypsum Common, 
81 shares, December 22, 1923. C-12396, U. S. Gyp-
sum Common, 81 shares, December 27, 1924. C-21,-
055, U. S. Gypsum Common, 20 shares, December 28, 
1925. All of which is U. S. Gypsum Common. · 

U. S. Gypsum Prefer r ed: A-261, U. S. Gypsum 
Preferred , 100 shares, Jan. 7, 1921. A~260, U. S. 
Gypsum Pr eferred, 100 shares , Jan. 7, 1921. A-259. 30 
U. S. Gypsum Preferred, 100 shares, Jan. 7, 1921. 
D-1152, U. S. Gypsum Preferred, 50 shares, Jan. 7, 
1921. 

This last one is parts of 100. That is all. That 
is the orig inal shares of which these were dividends. 
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Q. Whose name, for the sake of the record, ap-
pears on each one ,of those certificates as the holder? 
A. Essie T. W. Mayer, as trustee of Henry W. Mc-
Cormick. 

Q. Is the name of the holder the same in each 
and every one of the certificates which you have 
just described? A. I will look. (Witness exam-
ines certificates.) I don' t want to jump at a con-

lO clus ion. They are the same. 
Q. What is the date of the first certific ate? A. 

The date of the first . certificate · would be pre ferr ed 
stock. It is January 7, 1921 (witness handin g it to 
umnsel and counsel examines it). . 

Q. Can you explain why it is that the date of 
th~ certificates is generally January 6, 1921, when 
the stock was originally issued to Mrs. Mayer in 
1914? A. I cannot. 

Q. Was there a substitution of certificates , for 
20 instance, that you know of? A. I know the re was 

a change from the Jersey Company to an Jllinois 
Company. 

Q. Do you know the date of that change ? A. 
J, do not. I think that ch~mge was 1915. 

Q. I call your attention to the transfers in blank 
on the back of the certificates which has never been 
signed by anyone; none of the transfers ha s ever 
been signed by anyone. A. I think that is the 
general practice, even if it is sent to Chicago . 

~10 Q. When stock standing in your wife's name was 
sold by you from time to time she was in the habit 
of endorsing the transfer, wasn't she, or giving you 
a power of attorney to do so.? A. She signe d a 
power of attorney. 

Q. And gave you power ·to sign for her; is that 
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it? A. To act for her; and also the general custom 
-do you want that? Yes, I have several powers that 
she has executed for me to act for her. 

Q. No, I asked you if she didn't give you a power 
to sign her name on the transfer of the certificates 
where that was necessary. A. Not on the transfer 
of the certifica tes. We never did it that way. 

Q. Didn' t you have ~o get the certificates that 
stood in her name ? A. Yes. 

Q. In those cases didn't she sign the transfer on 
the back? A. No, never. 

Q. Didn' t you, either? A. No, nobody. Vvait 
n minute: We were instructed by our broker to 
send in different mail a power of attorney in one 
mail and the stock in blank in another mail. Now, 
I imagine that was so that it wouldn't get -

Q. If you did that-if she executed transfers 
for any stock that she was selling that required 

10 . 

her signatur e affecting the person? A. You mean 20 
the same powers? 

Q. Well, whatever the modus operandi was; she 
signed it? A. (No answer.) 

Q. Now, are these certificates that you have just 
produced the same certificates that you took out of 
the Second National Bank box on the morning of 
your wife's death? A. They are. 

Q. Are they the same certificates which you of--
fered to return to me? A. They are. 

Q. Short ly afterwards ? A. They . are. 
Q. When you took the stock out of the box did 

you also take either one of these instruments marked 
D-1 and D-3 ? A. I don't think so. 

Q. You don't know whether- A. You mean 
in July? I thought you meant out of the Brooklyn 
box. No, I did not. 

30 
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. Q. You didn't take them out of - the box? A. 
Not out of the safe deposit. 

Q. Where did you take them from? A. I didn't 
t ake them. Tney were in my wife's tin box, in our 
closet, in our wardrobe. 

Q. Where? A. In our home. 
Q. Both Exhibits D-1 and D-3? A. Th ey were 

Loth in the tin box. 
10 Q. Had you ever seen them before you saw them 

20 

in the tin box there after your wife's deat h? A. 
I saw the one when the will was being drawn, and I 
hm1 seen the other one a number of tip:1es. 

Q. You saw them when the will was drawn , you 
:::ay ? A. Yes, when the will was being drawn Mrs. 
Tucker had D-3. That was Mrs. Mayer's copy. 

Q. Where was D-1? A. In the tin box. 
Q. How do you know if you hadn 't seen it before 

the time you took it out after her death? 

Mr. Drewen-There 's no testimony as .to 
that. 

Judge Lewis-I will withdraw that and it 
may be stricken out. 

Q. Now, the tin box, you say, was in the ward-
i'Obe? A. Yes, sir. 

Q. On the occasion when you had it befor~ a wiil 
was drawn ? A. No, Mrs. Tucker took D-3 rtgrce-

~{O ment with her to the country and we had it up then~ 
all summer in our possession. 

Q. What country is that? A. Pocono Moun--
t?tins. We spent the summer at Pocono Mount ains , 
and we went from · there down to Mr. Holme s to 
have this will drawn. 

Q. 
mer? 

And D-3, you say, she had with her atl sum-
A. Yes, Mrs. Mayer's copy. 
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Q. And you say that Mrs. Tucker had lost D-1; 
1l-1at is what you said first, isn't it? A. No, I didn't 
say so; I said she told her sister she lost it. 

Q. Why did she tell her sister she had lost it? 
A. ':Do get possession of D-3. 

Q. Well, she wasn't telling her sister the truth, 
then ; is th at the idea? A. Well, evidently not. 

Q. Why should she attempt to deceive her sister? 
A. In going down to the house Mrs. Tucker said, 1 o 
"When my family know that I am going to break 
this trus t agreement they are going to tell me I am 
:m awful ninny." Those are just the words she said. 

Q. And, therefore, she concealed the fact from 
her sister; is that so? A. Yes, sir. 

Q.· Never told her sister that she was going to 
revoke th e trust? A. I don't know what she told 
her sister , but I know what she told me. 

Q. As far as you know, she deceived her sister 
by saying she wanted D-3 for some purpose other 20 
than the revocation of. the trust, because she had 
lost her other on~; is that right? · A. I don't get 
you. 

Q. She said she had lost D-1 and borrowed D-3 
because she had lost D-1? A. She wanted to get 
it to revoke the trust. 

Q. But what she told her sister, I am talking 
r.bcut. What she told her sister was, that she had 
lost D-1 and, therefore wanted to get D-3? A. 
That's r ight. 30 

Q. And that is all you know about that. Were 
you with her? A. I was with her. 

Q. At the time? A. Yes, sir. 
Q. And Mrs. Mayer gave her D-3? A. Yes. 
Q. Wher e did Mrs. Mayer have it? A. She 
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went upstairs. I don't know where she had it, but 
~he went upstairs and came down with it. 

Q. Now, this was in Mrs. Mayer's house in Ridge-
wood? A. Evidently. 

Q. What? A. Yes. 
Q. And just about drawing the will and you 

visited the house there in your wife's company ? 
A. Yes, sir. 

(At this time Mr. Drewen ~sks to be ex-
cused to telephone about a case and th e Court 
declared a recess of five minutes.) 

Q. The question is read as follows: And just 
about drawing the will and you visited the house 
there in your . wife's company? A. May I correct 
that statement? She wasn't drawing the will when 
E'-he asked for the document. She got the document 

2o before she left 1 sometime in May or June. 

The Court-She executed the will on the 
5th of September following. 

Q. And then she asked for the document in June 
of 1924 ? A. Sometime along in May or June. 

Q. Now, who . was present when she asked for 
that document besides yourself and Mrs. Mayer? 
A. I couldn't tell you that. I didn't make a note of 

30 that. 
Q. How did you go to Mrs. Mayer's; did you go 

by automobile? . A. We walked. 
Q. Where did you walk from? A. From 107 

Fai -rmount Road down to Mrs. Mayer's house, T think · 
186 Hillcrest Road. 
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Q 107 · u house? A Yes,· about two . 1s yo r . . 
blocks. 

Q. And Mrs. Mayer's house is 186 Hillcrest Road 
you speak of? A. Yes. 

Q. And you walked from your house down there? 
A. Yes. 

Q. How long after you moved to Ridgewood did 
Mrs. Mayer move there? A. Shortly afterwards. 
I would say about six months. 10 

Q. And then this document was in her posses-
sion for how long a time? A. In my wife's? 

Q. In your wife's possession? 

The Court-From the end of June until 
Sept . 

A. Until the time of her death. 
Q. She had this in her possession at the time of 

her death ? A. Yes. 20 
Q. But the purpose, you say, she had in her mind 

when she asked for it was, so that she could use it 
in the draw ing of her will. Is that right? 

Mr. Drewen-No, that isn't right. I object 
to the question, because it assumes an un-
war ranted assumption of fact. I unde1·stand 
that the question is based upon the assump-
tion that the witness has testified that his 
wife got this agreement for the purpose of 30 
using it in the drawing of the will. I sa:v there 
is no such testimony to that effect, and I 
object to it upon that ground. 

J udge Lewis-Well, I know it is there; 
that is what he testified to. 
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Q. Didn't you testify that you went down to Mr. 
Holmes' office and that you took this instrument 
with you to Holmes, or that your wife did, and it 
was taken for the purpose of consulting Holmes 
about the revocation of the trust by a will? A. 
Yes, iri drawing a new will. 

Q. Drawing a new will? A. She had a will 
when she went down to see him. 

Q. The will you speak of is the will which has 
been probated and is in evidence? A. Yes. 

Q. Which was executed, I suppose, on the date 
of its date? A. Yes. 

Q. September, 1924? A. Yes. 

The Court -Now, I don't understand that 
to mean that Mrs. Tucker secured posse ssion 
of D-3 for the purpose of drawing the will. I 
don't understand that. It turns out that she 
did use it subsequently. 

Judge Lewis-My impression of the testi-
mony is, sir, that it was obtained at that time 
for that purpose, and she said, "If I let these 
people know I am going to revoke this trust 
it will create a family row"; so she to,ld her 
sister that she had lost her copy and she 
wanted the other one; but what she was 
having in mind then was the revocation of 
the trust by the will. 

The Court - That was the impressio n I 
drew, but not for the purpose of drawin g a 
new will. 

Judge Lewis-Well, that could be verified 
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by the record, but I think the witness so tes-
tified. 

Q. (By -the Court) So that there may be 
no misunderstanding, did Mrs. Tucker express 
any reason to Mrs. Mayer for wanting her 
copy D-3? A. I don't remember. I think 
she told Mrs. Mayer that she was going to 
draw a new will. I don't remember. 

Q. Now, I understand you to say, substantially, 
that when you went to Mr. Holmes' office Mrs. Tuck-
er told Holmes that she wanted to revoke the trust 
by her will? A. She did tell Mr. Holmes that she 
wanted to revoke the trust. 

Q. By her will? A. Well, I don't know how. I 
woudn't know the legal phrase of that at au, how 
it would be done, but that she would do it. 

Q. You took her _ there for that purpose? A. 
Yes. I had used him. 

Q. She had met him through you? A. Yes. 
Mr. Holmes had known Mrs. Tucker ever since 1914 
when we were married -- known her for a good many 
years, and she thought a lot of Mr. Holmes, too. 

Q. Now, did she say to Mr. Holmes that she 
wanted to so draw her will that it would revoke the 
trust? A. As I remember it, she gave Mr. Holmes 

10 

20 

f rn trust agr eement with her old will and told Mr. 
Holmes that she wanted to revoke the trust agree-
ment. Then we entered into a discussion of how 30 
much it would cost at that particular time to trans-
fer this back to her name. 

Q. Have you finished? A. Yes. There was a 
discussion as to how much it would cost to transfer 
this stock back to her name, and -I don't know the 
legal phrase that was used at the time. 
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Q. What legal phrase had to do with the cost of 
transferring it back to her name? A. Well, she 
wanted to convey the idea to Mr. Holmes that they 
wer e all her children and that she wanted them all 
to be used alike, and Mr. Holmes says, "Do you thi nk 
the emergen cy that caused this document is passe d?" 
and she said "Yes." I remember very distinctly he 
spoke ver y slowly and in a drawl, and he says, "Mrs. 

10 . Tucker , do you feel that the emergency that called 
for the creation of this trust is passed?" and Mrs. 
Tucker says, "I do." 

Q. That was before the will was started, wasn 't 
it- while he was drafting the will or preparing for 
it? A. Those things were done in notes. He was 
maki ng notes, and when he finished his notes we 
went out to dinner at the Penn-Stroud Hotel and 

' he told · us to come back about two or three o'clock 
and he would have them all ready to execute; and 

20 we came back and we were in a hurry to get hom e 
to th e child r en on the hill and the lake . up ther e, 
and my wife was ver y much exercised to get back. 

Q. Now, it was at that time that the questio n 
of the cost of having a reconveyance was had an d 
discusse d between Mrs. Tucker and Mr. Holmes? A. 
Yes. 

Q. And it was then that Mrs. Tucker made up 
her mind that it was too expensive and she would 
do it by her will. Is that right? A. Yes. 

30 Q. And not, as you said in y,our answer, whe n 
you moved the stock from Brooklyn it was with th.e 
intention of revoking the trust and executing a new 
one .for the benefit of all the children? A. \Vell, I 
didn 't dr aw the answe r . 

Q. You didn't dr aw the answer? A. N f) . 

93 
Garrett R. Tucker-cross 

Q. Did you tell Dumont what you wanted to put 
in the answer? A. I told Mr. Dumont and he was 
sick and his assistant drew it. Mr. Dumont told me 
his assistant drew the answer. 

Q. Well, it is your answer; you told whoever the 
drafts man was that Mrs. Tucker had removed the 
stock from Brookiyn with the idea of revoking the 
trust and making a new trust for the benefit of all 
her children, and found that the Federal tax was s6 10 
high that she wouldn't do it and decided, therefore, 
that she would do it by her will? A. No, I couldn't 
say that. 

Q. Well, did Mr. Holmes read the will to your 
wife? A. I don't remember that. I know we were 
in a hurry to get back to the children. 

Q. Were you with her all the time there? A. 
Yes. 

Q. Did you see somebody there by the name of 
Hood ? A. Yes. 20 

Q. And somebody by the name of Fox? A. 
Yes. 

Q. Did you see them sign their names ns wit-
nesses to the will drawn by Mr. Holmes? A. I 
don't remember seeing them sign their names. 

Q. Did you see your wife sign her name? A. I 
don't remember that. · .. 

Q. When you came · in from the hotel, as I under-
stood you to say you did to Mr. Holmes' office, and 
the will was all ready, who produced the will? A. 30 
We were having two wills drawn; my wife was 
having her will drawn and I was having my will 
drawn, both at the same time. 

Q. You don't answer the question: Who pro-
duced the will? A. You mean Mrs. Tucker's will? 

Q. Yes. A. Mr. Holmes. 
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Q. Where was it in his office? Has he got more 
than one room ? A. Yes, he has three rooms . 

Q. Was it in hjs own office when it was produce d? 
A. Yes. 

Q. To your wife? A. Yes. 
Q. You saw that? A. Yes. 
Q. Now, then, was your will produced at the same 

time by l\1r. Holmes? A. I think Mrs. Tucke r's 

10 will was completed first. 
Q. 
Q. 

And then yours? A. And then mine. 
Was it handed to your wife to read? 

think it was. 
A. I 

Q. Did she read it? A. (Witness pauses.) I 
am trying to think whether she did. I think she did. 
rm not positive of that at ·an, but I think she did. 

Q. Did she say anything to Mr. Holmes befo re 
sh e signed the will, or at that time, concerning th e 
manner in which that will revoked any trust? A. 
Well, there was a discussion just before the will was 
executed, as I recall it. I think in that connection is 
where part of the disc·ussion came up about the tax , 
and l\'fr. Holmes said he was hazy on the Illinois tax . 
I don't recall it very clearly. 

Q. Well, did your wife ask him how the will of 
hers revoked the trust? A. I don't recall that. 

Q. You've been married since this suit was 
started again, haven't you? A. • I have. 

Q. And didn't you and your present wife go up 
ao to see Mr. Holmes and ask him whether Mrs. Tucker 

hadn't told him to put a revocation of the trust in 
the will? A. No, I didn't ask him. 

Q. Or words to tha-t e:ff ect? A. No, I didn't. 
Q. You went up there to see Mr. Holmes and to 

get his testimony as to what occurred at the time 
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Mrs. Tucker asked him to draw the will? A. I 
went to see Mr. Holmes to ask him whether I should 
surren der the contract and these stock checks. 

Q. You don't answer the question: You went up 
there, not only with your present wife but you took 
Mr. Dumont with you, didn't you? A. This was 
after the suit? 

Q. I am talking about after the suit started , 
and I am asking you if you didn't go up there to find 10 
out what Mr. Holmes would have to testify to about 
the occurrences surrounding the execution of your 
wife's will? A. Yes. 

Q. And you asked him, didn't you, whether Mrs. 
Tucker hadn't said to him: "I want you to draw a 
will revoking this trust," and that he answered, 
"She didn't say any such thing," or words Lo thaf 
effect? A. No, I don't remember him saying that. 

Q. He refused to testify that she airected him 
to dra w a will revoking the trust, didn't he? A. 2o 
I don't remember that. 

Q. Well, he refused to testify as you expected he 
would testify? A. I don't remember. 

Q. Don't remember anything about it. But Mr. 
Holmes isn't here; you haven't subpoenaed him and 
you haven't asked him to come here as a witness? 
A. I asked him if he would. 

Q. You haven't asked him to come here as a 
witne ss, have you? A. Not today. 

Q. Or any other day? A. Yes. If he is needed 30 
we will have him. 

Q. No, no; but you didn't expect to need him 01· 

to have him, did-you? A. I didn't think we needed 
J1im. 

Q. That is a roundabout way of answering, but 
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I guess that's good enough. Do you know how many 
dividends Mrs. Mayer received on the Gypsum stock 
which she held in trust? A. You mean from the 
t ime it wa s created? 

Q. Cash dividends. A. From the time it was 
cr eated? 

Q. Yes. A. No. 
Q. Do you know whether she received a dividend 

10 in the very same year in which she was made t rust-
ee? A. No, I don 't. 

20 

30 

Q. Do you know whether she received a cash 
dividend of $525. 1n December, 1914? A. I don't 
remember that. 

Jud ge Lewis - I would like to ask Mr. Drew-
,en~ and I don 't think it will affect Your Hon-
o;r's judgment about the matter if I talk out 
aloud - I have a statement showing the whole 
amount of these cash dividends fr01n the 
company to Mrs. Mayer , and if l\tir. Dre wen, 
is willing to have that go in I will offer it. 

Mr. Drewen - May I say this without pre-
jud ice to myself: There is one item the re-

Jud ge Lewis- I have made one mist ake 
which I have corrected. 

The Court-Mr. Drewen, have you any ob-
jection to this being introduced as the defen d-
ant 's proof, you, of course, not being boun d 
by it, and that if you find any error you are 
at liberty to correct it? 

Mr. Dr ewen-That is all r ight. 
The Cour t-That is all you want, Judge , 

isn 't it? 
Judge Lewis-Well, I think so. 
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The Court-You don't intend to definitely 
and perpetually bind his client as to the cor-
rectness of it? 

Judge Lewis - Oh, no. 
The Court-You just want his consent? 
Judge Lewis-I will put the . queshon in 

another way, because I don't want to, if I 
can avoid it, take that evidence . 

Q. I show you a statement purporting to have 
been made by the U. S. Gypsum Co. of the various 
trans actions concerning this trust stock, and I show 
you a dividend ma.de in Dec. 1914 of $525 in cash, 
and ask you if it is · safe to assume that that was a 
dividend made to Mrs. Mayer. 

Mr. Drewen - I object, on the ground that 
the question itself ·calls for a conclusion and 

' 

10 

· the answer would be more so, whether this 20 
witness thinks it is safe to assume it. 

Judge Lewis-Well, he could answer that if 
he wants to. I want to get that in without 
putting the whole thing in. 

Mr. Drewen-Well, I withdraw my objec-
tion. 

The Court-I understand you have no ob-
jection to it being marked in evidence? 

Mr. Drewen-Your Honor has correctly 
stated my position. 

The Court-He makes no objection to the 
informality of the proof if you want to have 
that marked in evidence. 

Judge Lewis-All right , sir; I will put it 
in evidence. 

• 

30 
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Mr. Drewen-Subject to correction. 
Judge Lewis-Yes. 
(The same is marked Exhibit D-4.) 

Q. Now, Mr. Tucker, those dividends were all 
handed over by Mrs. Mayer to Mrs. Tucker as she 
received them? That is, by endorsing the checks 
for the dividends. Is that right? A. Yes, sir. 

l0 Q. And I now refer to all the dividends appear-
ing on that statement Exhibit D-4. Have you seen 
it? A. I have not seen it. 

Q. Well, look at it. A. (After looking at D-4) 
I don't see how I can swear to it, something I don't 
know anything about, Judge Lewis. I have no tab u-
lated record of this; I have no way to tell whethe r 
all these were handed over. 

Q. Well, you just testified that they were hande d 
over. (Judge Lewis hands statement to the Court, 

90 the Court looks at it and hands it back to cou,nsel.) 
•"' When your wife died where were the certificates of 

stcck that you have produced here? A. ln th e 
Second ~ational Bank of Paterson, in safe deposi t 
box. 

Q. And did you take them out -of the box? A. 
I did. 

Q. That morning? A. That morning. 
Q. How long after your wife's death? A. Wh y, 

Mr. Mayer and Mrs. Mayer came up to the house-
~H> Q. The question is, how long after your wife was 

dead was it that you took the certificates out of th e 
box? A. Well, it wasn't very long. 

Q. Was it three hours ? A. Well, I am not 
sure just when Mrs. Tucker died. 

Q. Well, when did you think she died? Did you 
leave your house that morning of her death? A. 
T did. 
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. Q. Do you know whether she was dead or not 
when you left? A. Yes. 

Q. Was she? A. Presumably. 
Q. And you left the house at what hour? A. 

I don't recall the hour. 
Q. ·Was it before 10 o'clock? 

Mr. Drew en-If Your H-onor please, I don't 
want to be captious, but after Mrs. Tucker's 10 
death occurred what possible bearing could 
it have? If Your Honor thinks it has a bear-
ing I won't say a word. 

The Court-Possibly it is to affect the cred-
ibility of the witness. 

lVIr. Drewen-I don't see how it affects his 
credibility. I object, on the ground that it 
has nothing to do with this case, and ·it is im-
material. 

The Court-Well, you see you drew a great 20 . 
deal of testimony from this witness -that 
Judge Lewis thought was quite as incompet-
ent. Now, among other things, he testified 
as to the atmosphere and feeling existing 
within the family, and if Judge Lewis can 
now impeach what he said in that respect he 
has a right to do it. 

Mr. Drewen-By showing that something 
occurred · afterwards ? 

The Court-Yes, conduct from which he 30 
· will argue in trying to convince me that what 

he says is untrue. 

Q. And it wasn't long before you had the certi-
ficates out of the box; before noon of the morning 
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on which your wife died; isn't that true? A. Mr. 
Mayer went over with me to empty the tin box, 
~.ccording to some instructions that lVIrs. Tucker and 
I had had. 

Q. I didn't ask you for all that; I asked y.ou if 
you didn't take the certificates out of the box on the 
morning of the day on which your wife died? A. 
It is possible I took them by noon. 

lO Q. And you took all t!1e certificates out? A. I 
emptied the box. 

Q. Hers as well as the trust certificates? A. 
Yes. 

,Q. And you spent the next two or three days in 
New York trying to get the transfer of those cer-
t ificates? A. No, it didn't take that long. 

Q. But you did spend some little time in getti ng 
them transferred? A. No, it didn't take me very 
long to get the transfer. 

20 Q. For that purpose you used blank certificat es 
and your powers of attorney which your wife had 
given you? A. I had some signed, too . I know I 
asked Mrs. Mayer to sign. 

Q. Don't you want to answer the question? A. 
Why, some of the stock was endorsed. 

Q. You didn ~t tell your broker that your wif e 
was dead at the time you transfe r red it? A. I did 
not. 

Q. You didn't tell people in the bank th'a.t your 
30 wife was dead when you took the certificates , out 

of the bank? A. Yes, I told Mr. Seddon. 
Q. When? A. Before I went down to take th e 

things out of the box, and Mr. Mayer was standin g 
alongside of ·me when I told him. 
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Q. You mean in the bank? A. In the bank; 
yes, sir. 

Q. You transferred these into your own name , 
didn't you-those that you could transfer? A. I 
did. 

Q. That belonged to your wife? A. I did. 
Q. And you drew the dividends out, didn't you? 

A. I did. 
Q. 
Q. 

That accrued subsequently? A. I did. 
Your wife died July 13, 1926; is that right? 

A. Right. 
Q. Now, when did you re-marry? 

Mr. Drew en-I make the same objection. 
The Court-It may be noted. 

Q. When did you re-marry? A. November 
17th. 

Q. 1926? A. 1926. 

Judge Lewis-I think that is all, sir. 

Re-direct Examination by Mr. Drewen: 

Q. Mr. Tucker, when you came down from the 
Water Gap to undertake these successive interests 
tha t Judge Lewis was asking you about this morn-
ing, why was that done-at whose suggestion? A: 
We were living in a summer resort-

20 . 

Q. No, who suggested that you come down from 30 
the place of your business? A. Mrs. Tucker. She 
says, "I don't wish to raise the family in the environ-
ment of a hotel." 

Q. How many years had you been engaged in 
the summer hotel business? A. I was raised in 
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that line; never knew anything else when I left, and 
I didn't want to leave. 

Q. That was your life's work? A. Yes. 
Q. Why did you leave? A. My wife insiste d, 

and we talked it over and we finally concluded it was 
for the best interest of the children that we . leav e. 

Q. Having left that field of activity whe-r·e you 
had spent your whole life, as you say, did you ha ve 

10 t r ouble in assembling yourself in something else ? 
A. Naturally, it would be hard to get into some 
other line and make connections. 

Q. Do you know what this fund of capital sto ck 
of the United States Gypsum Company amounted to 
after you married Mrs. Tucker? Do you know the 
capital stock? A. I do. 

Q. Wha.t I want to know is, can you tell th e 
court what increase, if there was an increase 1 the re 
was in the fund of stock in the Gypsum cornpan y, 
fl"om the time of your marriage to Mrs. Tucker up 
to t he time ,of her death? A. I can only tell you, 
in generalities. I know there was some back divi-
dends a.mounting, I think, to about 43 peT cent. 
thar was pa.id on the preferred stock in common 
stock _. There is where the most of it ca.me; but th e 
d~tes I don 't recall , and I don't recall how man y 
stock dividends. I think one of 5 per cent, the nex t 
of 10 per cent., . the next 30 per cent., and the next 
year 15 per cent., and so on. 

~10 Q. Well, in the incre ase of the value of th at 
stock holding that Mrs. Tucker had, or you bot h 
had, did the fact that y,ou dealt in this stock, as 
you have described, contribute in any way · to that 
inc:re~sie? A. Yes, indeed. I even went to the 
Dime Savings Bank and had a mortgage put on our 
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home to buy some of this stock when it was at a 
very low figure, say, ar-ound $40 a share, and it went 
up to · $210. That wasn't a bad deal, was it? 

Q. Now, we come to this question that has been 
gone into as to the powers of attorney: Did Mrs. 
Tucker at that time leave the matter of dealing with 
this stock to you? A. Entirely. 

Q. Are you t1ie one that had the negotiations 
with the brokers in connection with this stock? A. lO 
Yes. 

Q. How did you deal with the stock, in the name 
of Mrs. Tucker, or simply did you always have to 
have recourse to her to have it transferred? A. 
As I explained to the court, we always sent the stock 
in one envelope and the powers of attorney in an-
other envelope, so that they would never be to-
geth er if the mail was lost. 

Q . . (By the Court) That isn't what your 20 
lawyer asked: Did you always have to resort 
to Mrs. Tucker whenever you wanted to trans-
fer shares registered in her name? A. 
Well, she always supplied me with powers, 

Q. Then she did not? A. I always 
spoke to her about any transfer~ 

Q. I know, but did you have to go to her in the 
case of a change? A. No, I did not have to. I had 
powers to do that. 30 

Q. Who executed those powers? A. I did. 
Q. 'Yho signed them-who executed them? A. 

Mrs. Tucker. 
Q. I show you some 15 or 25 of them and ask 
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you if they are certificates executed by Mrs. Tuck er? 
A. They are. 

Q. Were they executed in connection with the 
business and the transactions that you have just 
described ? A. They were. 

Q. Dealing with the stock standing in the name 
of Mrs. Tucker? A. Yes. 

Q. And some of these, I notice, are signed by 
lO the name of Garrett R. Tucker-half of them, I 

think, or nearly half - and the remainder of the m 
are signed in the name of Mrs. Elizabeth McCormi ck 
Tucker; how did that come to be; did you sign some 
of them yourself in connection with this stock? A. 
Yes, I did. If she wanted to execute my stock I 
thought she might. 

Q. In what way would Mrs. Tucker want to ex-
ecute your stock? A. My health hadn't been so 
awfully good and it isn't today, and Mrs. Tucker and 

20 I went to an attorney and were advised- . 
Q. Well, never mind the details; but these pow-

e:rn were signed by you in blank? A. Yes. 
Q. To permit Mrs. Tucker in any exigency to do 

the same thing with the stock in your name th at 
y.ou could do with stock in her name? . A. The re 
was a per fect understanding. 

Q. Is that right? A. Yes, sir; yes. 
Q. Now, when Mrs. Tucker died did you or did 

you not understand that your right to act under th e 
30 powers that had been executed by her during her 

lifetime survived her death? A. Why, yes; we 
were so instructed what to do by her attorneys-
by Mrs. Tucker's attorney that settled her estate . 

Q. Y.ou mean the lawyer that settled her estat e 
that came from Mr. McCormick? A. Yes; th e 
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lawyer told me what to do-Mr. Julien, of Wingate 
and Cullen. 

Q. Where are they located? A. In Brooklyn. 
Q. Now, did the instructions of the attorney, 

Mr. Jul ien, have anyfhing to do with your going to 
the Second National Bank and getting the certifi-
cates out after the death of Mrs. Tucker? A. Well, 
he said to us, "If anything happens to either one of 
you-i f your husband passes away-don't put on 10 
a long face; pin a rose on you, and empty the box 
before it is closed on you." · Those are the very words 
he used, and I followed his instructions. 

Q. Now, when you went to the Second National 
Bank you told Mr. Seddon that Mrs. Tucker l1.ad ex-
pired? A. Yes. 

Q. Who is he? A. Mr. Seddon is the bank's 
attorn ey. 

Q. He is connected with the bank? A. He is 
connected with the bank, and I understand he is in 20 
the office upstairs with Judge Lewis. 

Q. And who was with you at the time you had 
this conversation with Mr. Seddon? A. Mr. May-
er, Mrs. Mayer's husband. 

Q. And is he the gentleman whose signature ap-
pears here on one of these powers as the witness . to 
the signature of Mrs. Eliza.beth McCormick Tucker? 
Ji . Mr . Mayer sig11ed tha~ after she had passed 
away to do this very thing. 

Q. Did he sign as a witness to Mrs. Tucker's 30 
signat ure? A. Yes, he did. 

Mr. Drewen-I offer these blanks 1n eV1• 
dence. 

(Marked as one exqibit C-1.) 
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Q. Now, you have testified here, in answer to a 
question ,on cross-examination, that the stock cer-
tificates, or some stock certificates you offere d to 
return to Judge Lewis; did you so testify? A. I 
did. 

Q. When was such an off er made by you? A. I 
think the day was Saturday, and I think it was 
about four weeks ago. I don't recall the date. 

Q. 
had? 

Q. 

Where was that conversation or transact ion 
A. In Judge Lewis's office. 
And who was present besides yourself? A. 

Mrs. Mayer, Judge Lewis, and one of Mr. Dumo nt's 
~.ssistants, a lawyer. 

Q. What did you go to Judge Lewis's office for 
with Mrs. Mayer? A. Why, we went to hav e a 
settlement-to settle. 

Q. First, let me ask you: Before you went to 
Judge Lewis's office did you have any conversat ion 
with the complainant, Mrs. Mayer? A. I did. 

Q. And did you and she arrive what you re;-
rrarde d as an agreement as to the disposition of t his 
trust? A. We did. 

Q. What was it that you understood you agre ed 
to · do about that-you and she? A. That a tru st 
company was to handle the trust funds and not Mrs. 
Mayer, to get away from any influence that mig h".: 
be brought to bear ori the boys. 

Q. Now, when you went to Judge Lewis's office 

30 was any proposal made to you that was contrary to 
your understanding of what had been agreed up on 
between you and Mrs. Mayer? A. Oh my, yes. 
They wanted me to sign the rights and title of all 
my children away and I don't know what else. lt 
was altogether a different thing . • 
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l • 
Q. Was there anything else done or transacted 

betwee n y-0u and Mrs. Mayer after you really under-
stood what they'wanted you to do? A. No, I was 
through. 

Q. Now, is that the transaction that you have 
in min d when you say that Judge Lewis asked you 
about the stock certificates and you offered to re-
turn them to him? A. Yes. 

Q. Is that the extent of the transaction had be- 10 
fore Judge Lewis concerning this stock? A. Yes. 

Q. What else was usually kept in this tin box 
in which the two trust agreements were placed by 
Mrs. Tucker? A. Why, estate papers, settling up 
Mr. McCormick's estate. 

Q. Anything else ? A. And personal things re-
lating to 1\/lr. McCormick's estate. 

Q. Did you ever actually talk with the man who 
told you he was a man in Mr. Dumont's office? A. 
No, I did not. 

Q. Now, we come to l\1r. H,olmes. Do you re-
member when you went up to see Mr. Holmes whe-
ther I was with you? A. You were. 

Q. Did I talk with Mr. Holmes as to what trans-
pired 2t the time Mrs. Tucker wanted him to draw 
this will? A. Yes. 

Q. For the purpose of revoking the trust agree-
r:.1c~1t? A. You did. 

Q. Do you remember whether or not I asked 

20 

Mr. Holmes to come down to testify at this hearing? 3o 
A. You did. 

Q. Do you recall whether Mr. Holmes told us 
his re ason for not wanting to come down here; that 
it was something connected with a country lawyer? 
A. He talked something about a lawyer up in the 
Styx. 



10 

20 

108 
Garrett R. Tucker-redirect 

Q. Do you remember what he said? A. I'm 
sorry, I don't. 

Q. Do you remember ( of course, I don't wan t to 
lead this witness, and I don't want to testify my-
self}-

The Court - Well. let us hear your ques-
tion. I have very great power over leading 
questions. 

Mr. Drewen - I will be as chaste as I can. 

Q. Mr. Tucker, do you remember whether or not 
1\1:r. Holmes, when he was asked concerning the lan-
guage of the will carrying out the express intent ion 
of Mrs. Tucker to revoke the trust - do you rem em-
ber whether or not he said anything about a bun gl-
ing country lawyer? A. I remember that very dis-
tinctly. 

Q. What did he say? 

The Court-Now Mr. Drewen wants you to 
tell us. 

Q. Tell what you recall, if you recall it. 

· The Court-As nearly as you can just what 
was said. 

30 A. Well, I remember Mr. Holmes referring to him-
self as a countr y lawyer , living up in the Styx, and 
I think .he said, "I am afraid I have bungled all th is 
thing. " 

The Court-He was certainly very fra nk 
about it. 
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Mr. Drewen-So frank that he didn't like 
t o come here and testify. 

The Court - Is that all you want in answer 
to your question? 

Mr. Drewen - Y es. I think that is . all. 

Recross Examination by Judge Lewis : 

Q. Was there any trouble with the will that he 
drew? He drew a good-looking will like that (~how- 10 
ing witness paper)? 

Mr. Drewen - I object, on the ground that 
it calls for a conclusion. 

The Court-This is cross-examination of 
what you brought out. 

Q. You say that when you came to the office of 
William I. Lewis, Mrs. Mayer was there, and some-
one from Mr. Dumont's office; was there anyone else 
in Mr. Lewis's office? A. Yes, a lawyer by the 
name of Rosenkrans. 

Q. William Rosenkrans? A. I don't know his 
name. I had seen him around the office two or three 
time s. 

Q. You offered to return the stock, did you not? 
A. I did until after I got there. 

Q. Did you off e·r to return the stock? A. I did, 
but not after I read-

20 . 

Q. I want a direct answer to my question. 30 

Mr. Drew en-That calls for an explanation. 
The Court-No, it calls for a yes-or-no an-
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swer, and any explanation can be made on 
redirect. 

A. Yes . . 
• 

Q. And I declined to take the stock unless it was 
with the understanding that a final decree should be 
entered in this case; isn't that so? A. Well, that 
wouldn't mean anything to me, Judge, because I don't 

10 know what that means. 
Q. Didn't Mr. Rosenkrans, when I said :o him 

that I wanted some settlement incorporated in the 
final decree in the cause, state that he wasn't autho r-
ized to do anything except to come there and give up 
the stock and that . he wouldn't come to any terms 
2bout a decree? A. Well, he hadn't read the pa-
per. 

Q. Didn't I hand a paper to him? A. You did. 
Q. To Mr. Rosenkrans? A. Yes, sir. 
Q. What paper was it? A. Some legal pape r; 

I don't knovv what paper it was; I couldn't identif y 
it if I saw it. 

Q. Didn't I ,say that I would draft a decree and 
send it to Mr. Dumont's office for his acquiescence ? 
A. Well, you might have after. 

Q. No, th~n and there. A. As I recall it, you 
gave him a document to read. 

Q. I gave? A. As I recall it, and he said "Thi s 
is not according to the instructions I ha.d.'5 

~10 Q. Did Mr. Dumont after that show you a pape r 
of which that is a copy, marked "Final Decree"? A. 
I don't think he did, no. 

Q. Now, you say that I showed the paper to Mr. 
Willir.m Rosenkrans? A. I think you did. 

Q. And because ,of the contents of that paper you 
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refused to give up the stock; is that right? A. 
Yes. 

Q. Now, you say what I wanted, or what we 
wanted, was to have you sign away all the rights of 
yourself and your children and everything in that? 

Mr. Drewen-He didn't say that. 

Q. Well, words to that effect. 

The Court-That is what I understood him 
to say. What did you understand? 

Mr. Drewen-That he was to sign away the 
rights of his own children in this trust stock. 

A. That is what I meant. 

The Court-While we are on this subject, 

10 

Mr. Tucker's testimony on that particular 
20 

phase ,of the case is very unsatisfactory, be-
cause I don't understand it, and it is neces-
sary that I do understand it if I am going to 
decide this case. Mr. Tucker, let me ask you 
this: 

Exami nation by the Court: 

Q. Just what was it that you say was demanded 
of you when you went to Judge Lewis's office to 
consummate the settlement, that caused you to re- 30 
fuse to go through with it? A. Well, I tried to 
,q:et in touch with Mr. Dumont a number of times. 
and it would be sometimes three days before I could 
get hold of him. He wasn't well. And I made an 
appointment to meet him at his office and he prom-
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ised me he would be there, but when I got there he 
was not there. Mr. Rosenkrans was there, and it 
was at that particular time that Mr. Rosenkrans 
told me that he drew the answer and he, knew all 
about the case, and so forth and so on, and that's 
the first that I knew that Mr. Dumont was not handl-
ing the case; it was being handled by Mr. Rosen-
krans, and he called up Judge Lewis and made an 

10 appointment, and we went over there with the un-
derstanding that there was a settlement in mind 
with Mrs. Mayer and me at that time; and that 
settlement was, that we had been very unhappy dur-
ing the Christmas season, the children home, and so 
forth, and Mrs. Watters wrote me a very strong let-
ter. 

20 

Q. Mrs. who? A. Mrs. Watters, my mother-
in-law, wrote a very strong letter, to the effect that 
I had spoiled her Christmas and the Christmas of 
the whole family was destroyed, and made a very 
str ,ong appeal that this should be settled. Anothe,r 
reason was, that Mr. Adams, a brother-in-law, told 
me that the family was very anxious to settle. And 
so, with their strong appeal, and the fact that I 
hadn't had a happy Christmas at all with the babies 
at home and my wife deceased, I got in my car one 
morning, and I called Mr. Adams up before I went 
down and I says, "Charley, will you be home a few 
minutes? I am coming down to sign the Locarno. " 
And he said he would; and I said, "From what you 

30 tell me it is altogether a different idea from what I 
had in mind that they want to do." And I went down 
and I met Mrs. Adams and Mrs. Watters, ~nd we 
talked things over, and we thought we had come to 
a settlement. I have always felt that Mrs. Watters 

/ 
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was the one that was handling . the whole thing for 
her daughter . 

Then Mrs. Watters, and Mrs. · Adams, and Mr. 
Adams_ got in my car, and we all drove up to Mrs. 
VIayer 's, and I put the matter up to her and after 
we ta lked the thing ,over very plainly as to what 
would be a very happy solution we felt that we could 
be very happy together. That has always been my 
idea, provid ing they would put this in a trust foun- lO 
dation and have the trustee s, company that Wfl,S 

competen t to handle it, because Mrs. Mayer, I felt, 
had not had the experience in handling s·ums of this 
size and kind. That was first and foremost in my 
mind, for two reasons: One reason was, to get rid 
of any influence that they might exercise over this 
boy-

Q. I un,.derstand all this and have understood the 
salient features of it right along; but I don't under-
stan d what you were asked to submit to when you 20 
reached Judge Lewis's office that caused you to re-
fuse to go through with it. A. Well, Judge Lewis 
also said -O h, I also told Mrs. Mayer, or Mrs. Mayer 
told me that she· did:n't want any of her sister's 
money, and I felt that that was the reason she was 
doing this, because she wasn't mentioned in her 
sister 's will. And she said, "I don't want one cent 
of my sister's n1oney" ; ,and I said, "then we can be-
gin t o do business." And the first thing, Judge Lewis 
said that Mrs. Mayer was entitled to' certain com- 30 
missions, and it ended up by his saying, "?hen this 
will have t0 be decided in the courts, or in the Court 
of Chancery once and for all," and, as I got it, that 
my children would have no right or title to this at 
any later date. In other words, I should hreak the 
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wife's will by signing the rights and titles of the 
children away to this particular trust fund that she 
willed to the children. 

Q. That was the principal thing. A. That was 
the meat of the matter, and I objected to it. 

By Judge Lewis : 

Q. N,ow, didn't I say to Mr. R,osenkrans that be-
LO fore the n1atter could be settled I would want to 

have a decree entered in this suit-a final decree, 
disposing of it? A. I thi'nk you did. 

~20 

Q. And didn't I say that why I wanted a decree 
was, that this · trust was in full force and effect? A. 
1hat you said it was in ful1 force and effect? 

Q. Didn't J say that this trust was in full for ce -
and effect? Didn't I say that? A. I don't remem-
ber it. 

Q. And didn't I say that I wanted it decreed th at 
Mrs. Mayer, as trustee under said trust agreement , 
is entitled to have the certificates of stock of t lie 
Gypsum Company, mentioned in the .bill of com-
plaint- A. Yes, but how could I say the instr u-
ment was in effect? 

Q. I say, didn't I say before I would take a cert i-
ficate that I must have a decree of that kind, o.1' 
consent to a decree of that kind? A. Well, I don 't 
recall ' the language that was used. 

30 
Q. That I should have a decree requiring you t o 

pass them over to Mrs. Mayer; didn't I say that ? 
A- I don't remember that. 

Q. And that I should nave an allowance f.ol' 
counsel fees to myself out of the trust fund? A. 
I remember that very distinctly (witness and cotm-
sel smiling) . 
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Q. And that there should be an allowance out of 
it to the counsel ,on the other side. Didn't I say 
that? A. I don't remember that. 

Q. And didn't Mr. · Dumont show you a decree 
which I then drafted, and afterwards sent to him 
for approval? A. I saw some kind of a GOmplete 
surre nder, whatever that was .. 

Q. You saw what? A. I saw some kind of a 
complete surrender, whatever that was. 10 

Q. Isn't that the decree, that I showed you a copy 
of a little while ago? A. It might be, but it doesn't 
look like it to me. 

Judge Lewis-I hate to go into this col-
lateral matter; it has nothing to do with the 
merits of the case, as I look at it; but it is 
such an absurd thing. 

Q. Mr. Dumont showed you a letter which I 20 
wrot e to him? A. (continuing) I didn't see :Mr . . 
Dumont; he was sick. 

Q. No, afterwards. A. The only time I saw 
Mr. Dumont-

Q. Didn't he show you that letter afterwards? 
A. No, he did not. 

Q. This letter reads: My Dear Mr. Dumont-I 
am enclosing draft I have prepared for the final de-

\ 

cree in the above-stated caus_e, dated February 21st. 
A. No. 

Q,, And underneath, written in Mr. Dumont's 
handwriting, and signed by hi1n: "Duly received 
with thanks, Wayne Dumont." Didn't he show you 
ihat ? A. No. 

Q. And didn't he show you the decree (exhibit-

30 
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ing paper to witness). This was with it. A. I 
didn't see Mr. Dumont from th€ time I was in the 
office with Mr. Rosenkrans until the time I went to 
his home and told him I would like to get som ebody 
else. 

Q. To bring _ the matter to a close shortly: You 
came to my office with Mr. Rosenkrans that mor ning , 
ready to deliver up those certificates of stock without 

10 one word, or without any sort of an agreement to be 
sign ed about it; isn't that so? A. No; I had very 
different things in my mind. 

Q. But you didn't disclose them. A. Well, we 
t alked them ,all over. 

Q. You didn't have anything in writing-, did you 1 
A. No; we talked them all over. 

Q. You handed these certificates of stock to me, 
•On the table? A. No, I put them on the table and 
sho wed you that I had them right there. 

20 Q. Now, didn't you hand them over so that I could 
take them? Didn't you come there with the idea 
that you were going to give up those ,certificate s of 
stock and drop the matter? A. Oh, no; I had a 
very definite idea in my mind. 

Q. What was your definite idea? A. I told you. 
It was to get rid of the influence over tha t boy. 

Q. Well, I won't pursue it any further; th at is 
all. 

30 The Court-Does that close the case? 
Mr. Drewen -Exc ept possibly I want to 

say this: Your Honor may want Mr. Holmes 
here. If Y.onr Honor does want him he re I 
am perf ectly willing to ask him to come , or 
to take hi s testimon y wherever he is. It is 
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Stroudsburg, Penn. He is a nice, quiet, slow-
speaking · man . 

The Court-I don't know whether I ought 
to indicate whether ,or not I want certain 
proof submitted. I have been wondering, 
would there be any privilege? 

Mr. Drewen-I don't think so. I understand 
the rule as to privilege is, .that the client is 
the only one who can invoke it. , · l0 

The Court-Well, if any of the testimony 
that has been .adduced today · is of any mater-
liality, is competent and · of importance, it 
seems to me that Mr. Holmes' testimony 
would be very important. 

Mr. Drewen-It would seem so. 
The Court-Is he the only witness? 
Mr. Drew en-He is the only . other witness 

I can think of now. 
The Court-How much time would be re- 20 

quired to put in any other proof that you may 
have? 

Judge Lewis-I am willing to let this case 
go without any further proof, just as it 
stands. 

The Court- · Was the examination and cross-
examination of Mr. Tucker finished? · 

Judge Lewis-Mr. Drewen said that he had 
closed ·his case, except possibly he would bring 
down Mr. Holmes. 30 

Mr. Drew .en-I want to state to the Court 
my recollection of that. I can recall the clos-
ing scene by reason of what Your Honor said 
to me, which I will read from the record: 
"The Court-Does that dose the case? and 

/ 



to 

( . 

118 
Garrett R. Tucker-recross 

I answered: Except possibly I want to say 
this: Your Honor may want M-r. Holme s here. 
If Your Honor does want him here I am. per-
fectly willing to ask him to come, or to t ake 
his testimony wherever he is * * " 
Now, in regard to Mr. Holmes, we did not 
know until Tuesday of this week th at lVl:r. 
Holmes could not be here today. Mr. Holmes, 
of course, is willing to come here. We can't 
compel him to come here, but he will come 
We think his testimony is in1portant and that 
he should appear before Your Honor. He says 
tha~ he can come any day next week, or any 
other time, of course, that Your Hono r may 
fix, as long as he has notice in advance suf-
ficient to allow him to make other a:rran O'e-b 

ments so that his corning here will not con-
flict with his other appointments. Judge Lew-
is may wish to dose his case before we pro-
ceed , and I give Your Honor the exact situ a~ 
tion so fa r as Mr. Holmes is concerned and 
the closing of our case. 

The Court-I don't understand . that there 
is an y application other than the appl icati on 
to hear the testimony of Mr. Holmes , and 
if Judge Lewis is willing to proce ed with th at 
reservation he may do so. 

Judge Lewis-If Your Honor will allow me 
a moment to consider it. 

The Court-Certainly. 
Judg€ Lewis- I think we had better go on, 

sir, with the understanding that Mr. Holmes 
is to be produced within a very limited per iod 
and we will be at libert y then to put in any-
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t hing that we desire in response to what he 
said. 

The Court - You may be assured that you 
will have that opportunity. 

Judge Lewis-I would like to ask Mr. Tuck-
er a few more questions. 

GARRETT R. TUCKER, recalled for further cross 10 
examination, testified as follows: 

Cross Exa mination by Judge Lewis ( continued) : 

Q. Mr. Tucker, have you yet filed an inventory of 
the esta te your late · wife left and . disposed of by 
her will annexed to the answer in this cause? A. 
The inventory has been taken, Judge Lewis, and it 
is in the hands of Mr. Dumont, I think. We have a 
copy of that inventory. That inventpry was taken, 
I thin k, in October or November last. We have a 20 • 
copy of it . 

Q. Mr . Tucker, let me call your attention to the 
fact th at you are in the habit of not responding to 
the quest ion. I asked you if you had file·d an inven-
tory in t he surrogate's office yet of that estate . A. 
Judge Lewis, I do not know anything about the pro-
ceedings that have been taken; I don't know :whether 
it is filed or not. 

Q. That is not responsive. I want an answer to 
my ques tion. 30 

The Court-The last part of it, I think, is 
r esponsive; he says "I do not know. " The 
quest ion called for one of ti1ree ans wers , 
"yes," or "no," or "I don't know." 
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A. I don't know. 
Q. You don't know whether it is filed or not? 

A. No. 
Q. Have you sworn to any inventory? A. I 

have. 
Q. Of your wife's estate? A. I have. 
Q. Your late wife's estate? A. I have. 
Q. What was the amount of the inventory? A. 

10 I don't remember. 
Q. Was it $100,000 in value? A. I don 't re-

.20 

member, Judge Lewis. 
Q. Was it $200,000? 
Q. Was it $300,000? 
Q. Was it $400,000? 
Q. Was it $500,000? 

Judge . Lewis. 

A. I don't remember . 
A. I don't remember . 
A. I don't remember . 

A. I don't remem ber, 

Q. Have you no idea? A. I have not' at this 
time, no. I did not refresh my mind on it. 

Q. · Do you know what the · assets of your late 
wife's estate consisted of? A. I wouldn 't know 
without looking over my books. 

Q. Have you your books with you? A. I have 
not. I don't mean books; I haven't any books . _ I 
mean the accounts which I have-memorandums , ~we 
may call them. 

Q. It depends purely on memoranda, does it? 
You have no books and it depend 's wholly on mem-
oranda? A. It does. 

30 Q. Did she not have 275 shares of prefer red 
stoc~ of the Gypsum Company? A. Judge Lewis, 
I couldn't tell you the exact amount. I would only 
have to guess at it. 

Q. Didn't you, i~ the week -of her deatn, get th ose 
275 shares transferred into your name? A. I 
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wouldn't know the amount; it has been a long time . 
Q. Did she not have 2413 shares of the common 

stock of thpt company? · A. I know she had com-
mon and preferred; the amounts I wouldn't know. 

Q. Couldn't you tell within a thousand, or two 
thousand, or three thousand ·shares? A. I imagine 
around 2400 shares would be about right; I couldn't 
tell you the exact number. 

Q. You had those shares transferred into your 10 
name: also of .the Gypsum Co. within a week after 
her death? A. Transferred in my name? 

Q. Yes. · A: I did. 
Q. And you are named personally as e~ecutor of 

the will? 

Mr. Drewen-If Your Honor please, that 
was all gone into on cross-examination before; 
it was explained by the witness. I don't think 
it would make any difference, anyway. I don't 
know whether · he is. doing this for the pur-
pose of refreshing his memory, but it has 
all been br ,ought out. 

Judge Lewis-No, it has not, I am sorry to 
say. 

The Court-I don't recall whether this -
exact line has. 

Q. (Question read by stenographer.) A. I am. 

20 

Q. And you · also drew the dividends on that 30 
stock, did you not? A. The --dividends were mailed 
to me . . 

Q. Well, you cashed the checks, didn't you? A. 
l did. 

Q. And you were finally compelled to put back 
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those shares in the name of your wife; isn't that so? 
A. I did. 

Q. And they so stand today-that is, your . late 
wife-is that s-o? A. Yes. 

Q. And they so stand today, do they not? . A. 
I couldn't tell you. 

Q. Why can't you tell? A. I don't know whose 
name they are in today; I haven't got possessio n of 

10 them. 
. Q. Where are they? A. They are in Chicago. 
Q. The certificates? A. Yes. 
Q. You sent the certificates that were made out 

in your name back to Chicago to be trarisf erred b1 
the company · into your late wife's name again, did 
you not? A. To be re-transferred, as they were 
transferred in error. 

Q. Whose error? A. My error . 
. Q. What error was tha,t? A. I was advised by 

20 an attorney-I want to get this straight--! was ad-
vised by an attorney in Brooklyn to keep our se-, 
cur ities -in two · different boxes-safe-deposit boxes 
-and that in case anything should happen to mys elf 
or my wife, my wife would have the executed power:.., 
of attorney, if that is what they are called. of my 
stock and I have the powers of her stock, and, to 
avoid any red-tape, that I should go down to the 
safe-deposit box and empty the box, having the pow-
ers of attorney of this stock, as my own and have it 

~H> transferred. , This was . also talked over by my wife 
and myself in Mr. Seddon's presence, and when I 
went to the bank I went with Mr. Mayer, Mrs. May-
er's husband, and told Mr. Seddon that the wife had 
passed away, and I repeated the story to him th at 
the wife and I had told him before-I don't know if 
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I have it straight-the explanation of how we should 
do it, because it has been about thre ·e years since 
we had this advice in Brooklyn. But, however, I ex- · 
plained it to lVir. Seddon, that Mrs. Tucker had 
passed away and now I came over with Mr. Mayer 
to get the securities and close the box; and then I 
went down and emptied the box; and after I had ' the 

· box emptied I told Mr. Bond-is that the name of the 
man who had charge of the securities vault? to 

Q. Yes, he is right here. A. I told Mr. Bond 
that Mrs. Tucker had passed away this morning. 
He say s, "Well, I don't think, then, you should take 
these securities." 

Mr. Drewen-May I ask at this time what 
the question is? 

Judge Lewis-Yes, I asked him what the 
error was that he made the transfer. 

The Court-(Addressing the witness) Now, 20 
you told Mr. Bond that yGur wife had died, 
and he said he didn't know whether it was 

· proper for you to take the contents of the 
box. 

A. - · arid he said, or asked me, if I had seen Mr. 
Seddon, and I told him I had, and I think he went 
up to see Mr. Seddon while Mr. Mayer and I waited 
downstairs, and I don't recall what he said when he 
came back, but I do know that we had a little con- 30 
versa tion over the n1atter, and I said, in a joking 
way, "Well, possession is nine points of the law." 
Ther e were no objections raised that I shouldn't take 
it, and with the advice I had I didn't know any dif-
ferent . I was advised to -take it, and Mr. Seddon 
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didn't seem to raise any -objections, and Mr. Mayer 
knew what _I went over for. I didn't break in th e 
bank and take it, and it was all open and above-
board and they knew exactly · what I was doing and 
there were no objections raised at all at the t ime 

Q. Now, will you please tell me- A. (In ter -
rupting) If there was an error that is what I would 
call the error. 

lO Q. What was the error that caused you to make 

20 

this transfer of stock from your wife's name info 
yours? . A. I don~t think I could answer your que.,-
tion, Judge Lewis. 

Q. You can't answer that? A. No, I do not 
know the technique. 

Q. Well 1 I will ask you .why you transferred that 
back to your wife's nEl,me afterwards. A. \,Vell, I 
transferred that back because Mr. Dum,ont told me 
that I had committed an error- . 

Q. An error? A. -and I should . transfer that 
back. So I did, tog€ther · with the .dividends [ind all 
that went with them. 

Q. Now, what was that error that you had com-
mitted? A. I really don't know. 

Q.. What was it that the lawyer in Br-ooklyn was 
helping you to avoid? A. That I don't know ~ 

Q. How did he tell you what red-tape could be 
avoided by that? A. He said very distinctly, "No w, 
Mrs .. Tucker, if anything happens to your husban d, 

30 don't go down with a long face; pin a rose on you 
and go down with a smile and take the securiti es 
out, and it will save you a lot of trouble." 

Q. Why should she pin a rose on and -go with · a 
smile? A. Well, I don't know; that was his advic e. 
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Q. Might I suggest, that such appearance would 
destr oy any thought in the bank that there had been 
a death in the family _? 

Mr. Drewen-Is that a question? 
Judge Lewis--Y es. 
Mr. Drewen-Then I object to it, 1n that 

form. 

Q. I ask you if that was your thought? A. 
Well, I didn't go over to the bank with a rose pinned 
on, and I explained to the gentleman that the wife 
had passed away before I took the securities. 

Q. That is all right; now so much for those se-
curit ies. What were they worth, about, the 275 
shar es of preferred? A. Well, I imagine they were 
worth a little over par. 

Q. And have they increased in value since? A. 

10 

No, they have decreased. 20 
Q. What was . thei common wo,rth? A. Well, 

now, wait a minute. I imagine the preferred is 
about-it hasn't changed very much. It might have 
chanP"ed two or three dollars a share, but not very '-'.> 

much. The decrease has been in the common. 
Q. Decrease in value or in the market price? A. 

Well, I would say in value. 
Q. What was the common stock selling for when 

you went there? A. · Well, that is in the inventory, 
and runs in my mind around 156 or '.65, or something 30 . 
like that. 

Q. What has it been selling for recently? P-
W ell, it sold yesterday for 98. Now, of course, added 
on tha t is 35 per cent. dividend. 
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Q. I wish you would answer the questions and 
nothing more. 

Mr. Drewen-He asks the witness a ques-
tion and the witness proceeds to tell him . 

Q. What was it worth? I didn't want the divi-
dends yet. What was it selling for last month , the 
common stock? A. Why, it has been selling- last 

lO month I think it was anywhere from 101 or 102. 

20 

30 

Q. What was it selling for last March, Mr. Tuck-
er? 

Mr. Drewen-Might I object as immate ri al 
and irrelevant. 

A. I think about the same price. 

The Court-I confess I don't see the mate r-
iality of it, but this is cross-examin ation . 

Judge Lewis-I promise to connect it. 
The Court- . All right . 

Q. What was it worth last March? A. Well, 
it is pretty hard for me; I don't recall from day t o 
day, unless I would refresh my mind. 

Q . . What was it worth last February? A. I 
don '.t know; that's . too far back. 

Q. · Last January? A. I do remember Janu ar y, 
right after the stock dividends were declared. I an-
t icipated the stqck dividends and sold around $35 
off. 

Q. That is to say, the stock that was selling for 
about 156 when your wife died you sa y went down? 
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A. Yes, there is a diffe-rence in July and January, 
six months. 

Q. Why don't you answer? 

Mr. Drewen-May I ask that the witness 
be permitted to answer ? 

Judge Lewis-Your Honor, I :;tsked a simple 
question. 

The Court-Of course, that question calls 10 
for a yes-or-no answer. Cross-examining 
counsel is entitled to a categorical answer . 
The answer was "yes," and then he under-
t ook fo explain some difference ip. the price 
between July and January . That is a matter . 
he may explain on redirect examination. 

Judge Lewis-I want him to explain now, 
sir , but I want to get it in my way. 

Q. Th e price of 156 for stock your wife held at 
the time of her death persisted until about January, 
didn' t it, for the common? A. No. 

Q. How much did it fall? A. I don't remem-
ber, Judg e Lewis, but I know it dropped. 

Q. They had declared a stock dividend ; had they 
not, pay able on that stock in January, 1927; isn't 
that s-o? A. Yes. 

Q. And that was the cause of the depreciation 
in th e market value of the stock, wasn't it? A. -. I 
imagine so .. 

Q. And it came down quite sharply until it got 
2cout the same m:?.rket price per share as was asked 
at th e time the · stoc ·k dividend was issued? A. · I 
don't know whether I get your question. 

• 

20 . 

30 -
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Q. (Question read by the stenographe r.) A. 
Well, it dropped lower than the stock dividen d. 

Q. Has the common stock at any time since 
January sold for less than 95? A. I don' t know 
that it has. 

Q. Has it sold at any . time f.or more than $100 
a share since last January? · A. I tnink it has . 

Q. How much more? A. I couldn't tell you. 

10 
I have seen it quoted 104, but how much more I don't 
know. 

Q. Now, were there any other- A. (Inter-
rupting) May I make an amendment to that : I 
tl;iink right after .it went ex-dividend for a very short 
period. I think it has been quoted on the ma rket ·at 
110, but I never saw it selling for that. I think 
there is a quotation at 110. 

Q. It would be selling ex-dividend in December 
of 1926, wouldn't it? A. E:x-dividend cash, but not 

20 stock. Get that? 
Q. I am willing to get that. A. Ex-di viden~ 

cash but not stock. 
Q. Then you would say that those assets of your 

wife's estate were worth about the figure that you 
have given that they sold in the market for a.t the 
time of her death; is that right? A. Well, I don't 
know whether · you could market a large amoun t at 
the same price. 

Q. You think it might be worth less than the 

30 market price because of the larger amount of stock; 
is that the idea? A. I don't know, I say, how that -
might affect it . . 

Q. Well, somewhere about that figure that Y0\1 

give as the market price should be applied to the 
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total num ber of shares belonging to her at the time 
of her deat h? , A. I think that would be fair. 

Q. And do you know · how much that would am-
ount to ? A. No, not unless I. would figure it up. 

Q. You have never figured that? A. Well, 
Judge Lewis, it has changed with the different stock 
dividends and cash dividends that have been paid. 
The amount has been changed about every quarter. 

Q. Now, the variance of value of the copimon 10 
stock has not been below the figures you are speak-
ing of in your testimony? A. Yes. · The lowest 
that I have seen from, maybe 165 or whate¥er it was 
at-the wife's death it has decreased. l think it has 
been down as : low as 94. 

Q. And is that largely by reason of the stock 
dividend not being declared and paid in March of 
1927? A. No, Judge Lewis, it is not. 

Q. What was the other cause? A. We.ll~ they 
lrnve had a gr eat deal of competition lately in Texas. 

Q. I don't want to go into that, if that is so; but 
the natu ral result of the stock dividend would be to 
drop the value of the shares when a dividend was 
made? A. Of course, in the . main it would, but 
when you look over the history and see that the 
other 35 per cent. dividend was paid, it jumped high-
er than it was when the dividend was d'eclarcd . . 

Q. Weli, I think you have told us all I want on 
that. Now, ·what other assets did your late wife 
have when she died? 

Mr. Drewen-May I object to this as in-
competent, 'irrelevant and immateri al, and 
urge upon Your Honor that I think it is im-
material because this issue involves only the , 

20 

30 

. . 
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question as to the trusteeship of the fund, 
on the basis of their allegation, ,or, as they 
allege in their complaint, as to · the stoc k of 
this Gyps um Company ? Now, if Judge Lewis's 
question is going to take in all_ the asset s of 
the deceased Mrs. Tucker I say it has no· 
bearing on this issue . . 

Judge Lewis-If Your Honor please, it is 
perfectly proper cross-examination to affect 
the credibility of the witness; and I prop ose, · 
sir and the matter can be stricken out if I ' don't do it-, I pr_opose to connect this with the 
proof .s that will be of the greatest importance 
upon the issue in this very matter. 

The Court-On that conaition I will over-
rule the objection. 

Q. Now, what other assets did your wife have 

20 in her estate at the time of her death than the 
shares of stock that we are talking about? ,A. 

/ 

vVhy, Judge Lewis, I made a sworn statement in 
the inventory and I couldn:t recall it. 

Q. Mr. Tucker, you rnean to teU us here that you 
don't know whether your wife had any.thing more 
than this stock in her estate? A. That was the 
major portion of her estate, yes. 

Q. It was? A. Yes, sir. 
Q. - What was there besides this stock? A. 

30 Well, there were a few shares of subsidiary c,om-
panies of the Gypsurn Company, Culxv.er and Port 
Clinton Railway and how many I don't know; and 
Erie and Michigan Navigation, how many I don't 
know. The men that took the inventory had them 
in their possession and we counted them. 
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Q. Would the whole value of the balance of the 
assets of her estate amount to $20,000? A. I don't 
think it would. 

Q. You don't think it would? A.. No. 
Q. Tha t is all. 

Redirect Examination by Mr. Drewen: 

Q. Mr. Tucker, this Mr. Mayer whom you have 
been speaking of is related to the complainant 1n 10 
this case how? A. Mr. Mayer is the husband of 
Mrs. Mayer. 

Q. The complainant? A. The complainant. 
Q. Now, these stocks about which you have been 

queJtioned this 1no:rning, when they were transferred 
to your name after the death of your late wife, and 
the dividends on stock which were paid and re-
turned-is that stock which 'Yas at any time in thi~ 
so-called trust fund? A. No. 

Judge Lewis-If Your Honor please, I now 
desi re to offer in eviclence a copy of a petition 
filed by the defendant Garrett R. Tucker in 
the Bergen Co. Orphans' Court on or about 
Mar ch 28, 1927, for the adoption of Henry W. 
McCormick, a minor, together with the affi-
davits o-f Garrett R. Tucker, and the consent 
to the adoption by He~ry W. McCormick, and 

20 

the acknowledgement of Henry W. I>dcCor-
mick before a Master in Chancery; and I pro- 30 
pose to read one portion of that petition. 

Mr. Drewen-Let me make _an objection 
to that, and to any evidence or any docu-
ments havirw to do with the adoption of Hen-b . 
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ry W. McCormick, as irrelevant and immat er-
ial. 

Judge Lewis - I propose to show its ma-
teriality by what I shall shortly read. 

The Court - Objection overruled. 
(The same is marked Exhibit C-2.) 
Judge Lewis-.· And i ask to read it. 
Th~ ,Court - Go ahead. 
Judge Lewis-Your Honor will recall prob-

ably that the statute regulating the adop-
tion of infants provides that a petition shall 
be filed by the applicant, which shall set fort h 
the property of the minor who is to be adop-
ted, and a description of that property is as 
follows: This was filed March 28th last. 

"The said child is not possessed of any 
interest whatever in real property, .so far 
as your petitioners know and as they verily 
believe; the said child is, however, th e bene-
ficiary of a trust fund c:r:eated for his bep.e-
fit by his mothe,r. Your petitioner Gar-
rett R. Tucker is tr ustee of said t rus t, 
which is constituted wholly of secu rities 
and ha ve a present market value, 4pprox -
imately of $204,180." 

.and that is sworn to by him. 

30 JOHN B. H. BOND, sworn on behalf of th 2 com-
plainant, testified as follows: 

Direc t Examination by Judge Lewis: 

Q. Where do you live , Mr. Bond? A. In Pat-
erson, N. J. 
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Q. Street address, please. A. 908 East 27th 
Stre et. 

Q. What is your business? A. I am with the 
Second National Bank in Paterson. 

Q. In what capacity? A. I have charge of the 
nafe deposit vaults. 

Q. And for what period of time have you had 
charg e of those boxes? A. Since, April, 1923. 

Q. Please state what your general business is as 
custodian or officer in charge of those boxes. A. lO 
I suppose I might he called the manager of the safe 
deposit department. I receive the customers, I rent 
the boxes, I collect the rents and wait upon the cus- , 
tamer s when they- come in. • 

Q. And do you keep any records? A. 1 do. 
Q. When a person comes to rent a box and you 

rent it what evidence of the transaction is retained 
' by you? A. We have a card, and the cw,tomer 

renti ng · the box signs . the card. 
Q. Do you know Garrett R. T'ucker, the defend- 20 

~nt in this suit? A. I do. · 
Q. Did he rent a box in the Second National Bank 

from you? A: He did. 
Q. Did he sign a card at the time? A. He did. 
Q. Have you the card with you? A. I have. 
Q. W,'.ill you please produce it. A. (Witness 

produ ces card and hands it to cou:isel.) 
Q. ·Are you familiar with Mr. Tu cker's signa-

ture? A. · Yes, sir. 
t th d? A It l·s. 30 Q. Is this . h is signature o e car . . 

Q. And is that your name written und erneath 
as a witness? A. Yes, sir. 

Q. Was the card filled in when it was. signed? 
A. Yes, sir. 
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Q. And what was the date upon which that box 
was rented to Mr. Tucker? A. The 13th day of 
March, 1925. 

Judge Lewis-I off er the card in evi.dence. 
(Admitted and marked Exhibit C-3.) 

Q. Have you the card which shows the num ber 
of times anyone, entitled to enter a box rente d to 10 
Mr. Tucker, entered the box? A. I have. 

Q. Have you the card with you? A.- I hav e. 
Q. Will you produce it? A. (Witness produc es 

card and hands it to coansel.) 
Q. 

ker? 
Does the card bear the signature of 1\/Ir. Tuc-
A. It does. 

Q. And what else does it show? A. The dates 
of- entry to the safe-deposit box. 

Q. Vvhen you say "the signature of Mr. Tucke r," · 

20 am I right in supposing that it is his signature in 
each case-he · signed it himself? A. Yes, sir. 

30 

Q. And thereby got access to the box? A. Yes, 
Sil\ 

Q. What is the last date of access by him to the 
box? A. July 13, 1926. 

Judge Lewis-I offer the card in eviden ce. 
(Admitted and m_a:rked Exhibit C-4.) 
Judge Lewis-Might I ask, if Your Honor 

please , in order not to bre ak up the recor ds, 
whether those two cards, having been mar k• 
ed, may not be read into the record? (Ad-
dressing couns~l) Have you any objection to 
that? 

Mr. Drewen-No, sir. 
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Judge Lewis-Well, they can be produced 
again, or copies made of ~~em. 

The Court-Well, what about copies fur-
nished by the bank? 

Mr. Drewen-That would be all right. -

A. We have no copies. 

The Court-. (Addressing the witness) 
Would there be any great diffieulty in getting lO 
-copies of these from the bank? 

A. I don't think so. But how would you reproduce 
the orig inal writing? 

The - Court-Reproduce it on the typewrit-
ing machine. 

A · Thit Would be very simple, yes. 
Q. Do you recall the visit at the bank by Mr. 20 

Tucker on July 13, 1926? A. I do. 
Q. Was there anything unusual or extraordinary 

about wha t occurred in the course of business upon 
that visit which impr _essed it upon your recollection? 
A. Yes, sir. 

Q. Plea se tell the court what occurred when Mr. 
Tucker was at the bank on July 13th, 1926, which 
w·as impressed upon your memory. A. Mr. Tuc-
ker, accompanied by Mr. Mayer, came to the safe 

30 deposit department on the morning of July 13th, 
1-1)26. He handed me his key for the safe deposit 
box. It was opened, and the box was delivered to 
him, and he went to one of the booths, accompanied 
by Mr. lVIayer. · . I went back to my desk. In a few 
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minutes Mr. Tucker called me to the booth and said, 
"I want to tell you something: Possession is nine 
points of the law, isn't it?" 

I replied: "I have heard that quotation some-
where". 

Mr. Tucker said: "Mrs. Tucker died in th e early 
hours of this morning". 

I said to him, "Mr. Tucker, if I had know n that 
le101 e I h~.d o:i::ened t he box, under the law I couldn't 
have done so"·.· At that time the box was empty; he 
had possession of the securities, or the conte nts of 
the box, and I couldn't do very much; but I said: 
"I would like you to talk to Mr. Seddon about this 
before you go upstairs, because of the great irregu-
larity committed". 

Q. Well, did you talk to Mr. Seddon? A. I 
telephoned to Mr. Seddon, and Mr. Seddon came 
downstairs .. 

20 
Q. Tell us what conversation occurred then , tha

1
t
1 you recall. A. I don't know whether I can re~a 

the exact conve r sation at that point. 

30. 

Q. Well, the substance. A . We talked about 
the fact that Mr. Tucker had entered the safe-de-
posit box and took out the contents, and th at his 
wife had died. We talked about the irregu larity 
that had occurred. 

Q~. (:By l\11r. Drewen) 
there at that time? A. 
downstairs? 

Was Mr. Tucker 
Was Mr. Tucker 

Q. When you had this · conversadon with 
Seddon. A. Mr. Tucker was downstair s. 

Q. (By the ·.court) Was he where he 
could hear it? A. We were all standin ~ to-
gether. 
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Q. (By Mr. Drewen) Was Tucker there ·? 
A. Mr. Tucker was there, yes. 

Q. Tell us what Mr. Seddon said. A. I cannot 
c".o tha t , because I don't recall that conversation. 

Q. The substance of it. 

The Court-What did they talk about? 
A. Mr. Tucker gave . me the impression that he· 10 
was acting-

, Mr. Drewen-Just a moment, 
think that is improper. 

The Court-I agree with you. 

please. I 

I I 

Q. What was the substance of what he said-
cf whnt yell thr ee talke~ about, Mr. Tucker, Mr. 
Seddon, and yourself? A. In talking about the 
thing that occurred, Mr. Tucker said that he was 20 
acting under the ad-fice of counsel, and t-hat he was 
( oh1g someth ing to avoid tr ,ouhle, and that every-
thing was all right-everything was all right that 
he was doing. 

Q. Well, when you told Mr. Seddon thnt Mr. 
Tucker had opened the box and taken the contents 
out without telling you about his · wife's death did 
Mr. Seddon say anything, indicating whether or 
r1ot he knew of the wife's death until ·that time? , 
A. He did not. 30 

Q. Did not what? A. Did not say anything 
that indicated that he knew about Mrs -. Tuck~r.'s 
c.~c,..,+11 bef ore comin <; downst airs; 

Q. Did he say anything ·that indicated that he 
didn't know it? A. No .. 
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By the Court: 

Q. You say that you sent for Mr. Seddo~? A. 
I telephoned to Mr. Seddon to come downst airs. 

Q. When he came down there you told him what 
had transpired, did you? A. Yes. 

Q. Do you remember what he said, as the re-
sult of learning what you told him? A. . I don't 
:\now what .Mr. Seddon said at that point. 

LO Q. You- mean, you · don't know or you don't re-
member? A. I don't remember what Mr. Seddon 
said at that point. 

Q. Do you remember anything that he said to 
Mr. Tucker, or that Mr. Tucker said to him ? A. 
I do not. 

Judge . Lewis-I think that is all of my 
examination. 

20 Cr oss .Examination by Mr . Drewen: 

Q. Where was Mr. Mayer at the · time you were 
first informed by Mr. Tucker, as you say, of the 
death of his wife? A. Sitting with Mr. Tucker 
in the booth. , 

Q. Did Mr. Mayer say anything? A. I don't 
recall what Mr. Mayer said, if an ything. • 
·. Q. It was a· brief time you wer e in the booth 

with Mr. Tucker and Mr. Mayer? A. Yes. 
Q. And then where did you go, , right ups t~irs 

30 t6 Mr. Seddon's office? A. I didn't go · upst airs; 
I telephoned from my desk ' upstairs and asked him 
to come downstairs . 

Q. How sh o-rt ly th er eaf t er did l\1r. Seddon co_me 
downstairs? A. Oh, perhaps a minute or two. 
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Q. And isn't it a fact that Mr . Seddon indicated, · 
by what he said, that Mr. Tucker h ad been up to 
see him before Mr. Tucker was downstairs to the 
box? A. M_:r:,, Seddon didn't indicate anything 
.,_,_,uut Jvil'. ·.1 ucker seeing him. 

Q. Well, what was Mr. Seddon's statement, in 
response to what you said to him? A.. I can 't 
recall wha t his. response was. The fact was stated 
that Mrs. Tucker had died. 

Q. What I want to know is simply this : You 
11 .... ve 8tateu that you communicated to Mr. Seddon 
what you had learned from Mr. Tucker; what did 
Mr; Seddon say; that is all. A.. I don't know what 
he said to Mr. Tucker . 

} 

Q. Well, what did he say to you while Mr . Tuck-
er stood there, making · up th is group of three, as 
yo-u say , when you were present? A. I don't re-
call wha t was said. 

Q. All right; you don't recall? A. No. 

Redirect Examination By Judge Lewis : 

Q. I understand you to say that you were in-
formed by Mr. Tucker of his wife's death, in the 
booth or after he had come out of the booth? A.· 
He was· still in the booth. 

Q. And . he told you that? A. Yes, sir. 

Recross. Examination by Mr. Drewen: 

Q. How long have you known Mr. Mayer? A. 
How long have I knowri Mr. Mayer? 

Qi. Yes. A. I met Mr. Mayer 3 or 4 years 
ago, and have seen him very frequently. 

Q. Very friendly with J;iim? A. I know l\1r. 
Mayer. 

10 
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WILLIAM P. SEDDON sworn on behal f of the 
complainant, testified as fallows: . 1 ·), ,, ' . 
Direct - Examination by Judge Lewis: 

Q. Your residence. A. I am a , residen t of the 
City of Paterson, residing at 396 East 28t h Str eet, 
and have been a practising attorney since 1911, witn 
offices at No. 9 Colt Street during that peri od ; and 

10 counsellor-at-law since 1914. 

20 

Q. Are you connected with the Second Nati onal 
Bank of ·Paterson? A. I am. 

Q. In what capacity? A. Principally in char ge 
of the mortgage loans and the Trust Depa rt ment, 
t ,1-•...,..t .1. L.1e gen e:ral sup erv ision of ,our gene ral coun-
sel, Judge Lewis. 

Q. Do you recall a visit to the · bank of Garr ett 
R. Tucker, the defendant in this case, on the day 
of his wife's death? A. I do. 

Q Wh · ·th h" ? A Mr. · George Mayer, . o was -w1 1m. . 
h is brother-in-law. 

Q. Where did you first see Mr : Tucke r , or Mr. 
Maye r, orC the occasion of that visit? A. Irr the 
b ::sem ent of th e bank buil ding where the safe-de-
posit vault is located. 

Q. Haw did you come to ' go down ther e? A. 
Someone informed me in the bank that Mr. Tucker 
2.nd Mr. May er wer e downstai r s . I do not re call Mr. 
Bond telephoning me, but it may have been th at that 

30 is h·ow my attention was called to i t ;, but someone 
called my attention to the fact that Mr. Tuc ker and 
JV!r. Mayer wer e downstairs in the safety- deposit 
vauU. 

Q. Well , why did y~u go downstairs ? A. 
Someone had called my attention to it, that eith er I 
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was needed there or that I should go down to see 
them, but I don't recall, honestly, how. 

Q. Did you go down? A. I did go downstairs. 
Q. Up to that moment of your g,oing down did 

you know anything at ·all about Mrs. Tuckers' death? 
A. I did not know Mrs. Tucker was dead when I 
r,ent downs t air s. 

Q. Ha d you seen Mr. Tucker or Mr. Maye r up to 
t:u:.t time? A. I did not know they were in the 

10
, 

building; I had not seen them. 
Q. When you went downstairs who was there? 

A.. WJ;ien I went down ~o the foot of the stairs 
I met Mr. M~yer at th e foot of the stairs, before you 
enter the railing or the iron bars that lead into the 
safe-deposit vault, and I did not see Mr. Tucker 
when I fir st went down the steps. 

Q. Then did you see Mr. Tucker and Mr. Bond 
eventua lly? A. Eventuall y I did, but not when I 
first went downstairs. · 20' 

Q. What did Mr. Bond say to you? A. I first 
met Mr. Mayer. 

Q. I asked you what Mr. Bond said to you. A. 
Mr. Bond told me of Mr. Tucker's actions, and t he 
fact tha t he had entered the safe-deposit box, taken 
the secur ities out, and after he had the securities in 
his pocket he informed N(r. Bond that Mrs. Tucker 
had died .. 

Q. Was that the first intimation you harl as to 
Mrs. Tucke r's death? A. No, when I came down 

30 
to the foot cf the stairs I met Mr. George May er, 
['nd Mr. George Mayer informed me that Mrs. Tuck-
er ha d died that morning. ' 

n. Where wr .'J Mr . Tucker? A. He wa s insid e 
of the ir on bars. 

Q. Do you know whether or not he had had the 
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securities out of the box? A. I didn't know any-
thing about that then; I didn't see Mr. Tucker then. 

Q. When did you see him? A·. The bars of the 
iron railing was about four or five feet dist ant from 
where ~I talked with Mr . Mayer, and Mr. Tucker and 
Mr. Bond came to the gateway, and I first saw Mr. 
Bond and Mr. Tucker then-

\cl. . What did Mr . . Bond say to you? A. Mr. 
Bond told me that Mr. Tucker had opened th e safe-
deposit box, which was in the joint name -of himself 
and Mrs . Tucker, and had taken the securit ies out 
of that box without the necessary waivers or · pro-
( ucin~ letter s sh owin g that he was entitle d, as a 
r epr esent ative of the estate, to do that. 

Q. Did you say anything in reply? A. . I did. 
Q. What did you say? A. I don't r ecall my 

exact · words. 
Q. Well, the substance. A. I told Mr. Tucker 

tha t it was very irregular; he- had done som ething 20 
that' was . not right, and he represented that he w,as 
acting under advice of counsel and he had the secur-
ities a.nd wanted to know what we were going to do 
about it. 

Q,. Well, the first intimation of the death of Mrs. 
Tucker c·ame from Mr. Mayer at the foot of the 
st airs when you were going down in response to Mr. 
Bond 's call ; is that right? A. Yes, sir; -on some-
body's call, I can't say whose. 

Q·. · ' Well, who else could have called? A. ! can't 
h onestly say that I remember Mr. Bond telepho ning. 

The Court-I understand him to say t h~t 
he couldn't even · say that he had a tei 1~phone 
call; somebody called him. 

143 
William P. Seddon-cross 

A.. Tha t's right. I first learned of Mrs. Tucker's 
death fro m Mr . George Mayer, and Mr. Tucker never 
told me t o this day that his wife was dead. · 

Cross-Ex amination by 1\/Ir. Drewen: 

Q. Mr . Seddon, in going into the banking rooms 
from the street your office is on the left as you , en-
ter? A. Yes. 

Q. And about what time of the mornin~ . was it 
that you. say you were caused to go down the stair13 .? 
A. I wouid say _it was before 10 o'clock. 

Q. What time do you arrive at the office jn the 
morning ? A. In the ba:r:ik? 

Q. Yes. A. Often a quarter to 10 or halfp~st , 
9. 

Q. You don't remember what time you arrived 
that morning? A. No, I do not. 

Q. How long had you been there, would you say, 
before you WE;re called downstairs? A. I would 
rather not say; I don't remember . 

Q. You can't state? A. No, I hoµestly , can't. 
Q. How long have you known Mr. Mayer? · A. 

Since 1902 .. 
Q. You had known him about 23 yea.rs when this 

occurred ? A. Yes . 
; , 

Q. And wh~n you got down to the foot · of the ... 
stai r s and saw · no one there but Mr. Mayer, it was . 
then tha t lVIr. Mayer told you about Mrs. Tucker'~ 
death? A. Yes, sir .. 

Q. Can you tell us . what he said _? A._ Mr. May-
er, as I r ecall it, said, "Do you ~now l\lJ:rs. Tucker 
died thi s morning?" . 

10 
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Q. I see. And that conversation, whate yer it 
was that you haci with him, lasted but a ver y short 
time ? A. It did. 

Q. About a minute, perhaps? A. A ver y short 
time. 

Q. And then what did you do and where did you 
go? A. Approaching this gateway from the m-
side were Mr. Bond and Mr. Tucker. 

lO· Q. And who spoke first to you, Mr. Bond? A. 
Very likely ; I don't recall. 

· Q. · And was lVIr. Mayer present when Mr . Bond 
spoke to you? A. Within four or five feet. 
· Q. Mr. Tucker there? A. Oh, yes. 

Q. And have you stated the full extent of the 
conversation that' you' had · with Mr. Bond and with 
Mr. Tucker, with regard to the removal of th e con-
tents of the box? A. . I have. 

Q. Did 1\/Ir. Tucker give you the name of the 
coun sel by whom he had been advised? A. No. 20 

Q. Did you ask him? A. . I did not. , 
Q. In other w9rds, · you didn't prosecute any in-

quiry into Mr. Tucker's mental processes in r emov-
ing the content~ of that box, did you? A. Under 
t ·w circu mst&nces I didn't think it was nece ssary. 

Q. I j list asked you if you did? A. I did not. 
Q. So that am I right in assuming, Mr. Seddon, 

that the conversation between you and Mr. Tucker 
-and' Mr. Bond about the removal of the conten ts of 
the box lasted the best part of a ~inute? A. I 
would say yes, a yery short time. 

Q . And Mr. Tucker l_eft in the interim? A. Mr. 
Tucker left and went upstairs ahead of me, and in-
sic:e of two mi nute s when I came upstairs be was 
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transferr ing his wife's account _to hi_s own name at . 
another desk. 

Q. You had no conversation after you left down-
stairs ? A. No. 

Q. You knew the first Mrs. Tucker, didn't you? 
A. Quite well. . 

Q. How long had you known Mrs. Tucker? A. 
Since her removal to Ridgewood. 

Q. That is, from Brooklyn? A. · Yes. 
Q., Fr om Brooklyn over to Ridgewood? A. 

Yes. 
Q. Do you recall whether Mr. Tucker, in the 

company of Mrs. Tucker, spoke to you with regard 
to the r estrictions of the removal · of the contents 

. -
of a safe-deposit box? A. I do not. 

Q. In case of death? You do not remember that? 
A. I do not. 

Q. Now, isn't it a fact, Mr. Seddon, that on the 
morning of July 13th, the morning in question, both 
Mr. Mayer and Mr : Tucker called on you upstairs in 
your office first and then proceeded to go down-
stairs? A. It is · not. 

Q. Do I understand you to say it is not a fact, 
or that you don't recall? A. It is not a fact that 
Mr. Tucker ever told me that his wife was dead, at 
that tim e or any other time. I neve.r learned from 
Mr. Tucker that his wife died. 

Q. That is all. 

Examination by the Court: 

Q. Why: did you let him leave with those secur- ' 
ities? A. He had taken an undue advanta ge of 
the bank, and if he had been acting under the advice 
of counsel as he said .he was, I assumed that he was 

10 
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acting within his rights and we as a bank wer e quite 
helpless in his having the securities and as a box 
renter having some rights. 

Q. You knew the requirements of the t ransfer 
inheritanc€ tax laws? A. We have attemp ted to 
comply with those requirements where the box has 
not been surrendered because the waiver has not 
been produced. 

Q. Why didn't yqu demand that he return them 
to the vault? A. We informed him that it was 
irregular; mat he was doing something which was 
not right; but when he said he was acting und er the 
advice of his .counsel . it was apparent that he was 
acting in what I thought was a proper manner , and 
he assured us that we would be protected. 

Redirect Examination by Judge Lewis: · 

Q. In order to carry the thought out, were the 
20 securities in his physical possession? •. . 

30 

The Court-In his pocket, he has already 
said. 

(Mrs.) . ESSIE T. W. 'MAYER, the complain ant, 
sw~rn in her own· behalf, -testified as follows: 

Direct Examination by Judge Lewis: 

Q. Mrs . Mayer, you are the complainant ,in this 
case? A. I am. 

Q. And where do you reside? A. 186 HiHcrest 
Road, Rid gewood, New Jerse y. 
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Q. When did you move to Ridgewood, N. J.? A. 
In March, 1925. 

Q. Where did you move from? A.· Brooklyn, 
New York. 

Q. The late Mrs. Tucker was your sister, was 
she not? A. She was. 

Q. And did she and her husband live in Brook-
t n at one time? A. They did. 

Q. Did they move from Brooklyn to Ridgewood? 
A. They did. 

Q. Before you moved to Ridgewood, or after? 
A. Before. 

Q. How long before? A. They moved to Ridge-
wood in January, 1925. 
· Q. Do you happen to know the date? A. I 

believe it was January 10, 1925. 
Q. How do you remember that date? A. Well, 

-(witne ss pauses). 

The Court-It is probably not the 10th. 
Judge Lewis-My recollection is, that Mr. 

Tucker testified to it being the 8th; I'm not 
sur e. 

A. Well, it was early in January; I know that. It 
was before the 15th of January, because after the 
15th I went to Saranac Lake to bring my youngest 
sister home, and they had already moved to . Ridge-
wood at that time. 

Q. After you moved to Ridgewood, N. J., you 
continued to live there ever · since? · A. Yes. 

Q. In the same place? A. In the same place. 
Q. When you and your husband married? A. 

In June, 1915. 

10 
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Q. Where were you living then? A. In Brook-
lyn. 

Q. And did you continue to live in Brookl yn un-
til you moved to Ridgewood'? A. We did. 
.. Q. Where in Brooklyn? A. Well, we lived at 
t hr ee different places in Brooklyn; we lived at 424 
Seventy-fifth . Street; and at 632 Sevent y-seventh 
Street; and 445 Seventy-fifth Street. 

Q. Was anyone living with you, or you living 
lO with anyone else? A. We were living in th e home 

of my father and mother :. 
Q. Did you go to live with your father ,and mo-

ther at the time of your · marriage? A. We did. 
Q. And then did you live in the same hous e with 

your mother until you moved to Ridgewood in March, 
1924 ? A. We did-March, 1925. 

Q. 1925, I mean. And your father died when? 
A. On December 25, 1924. 

Q. What was your . husband's busines s? . A. 
20 t My husband was Second Vice-President of the ~a er-

son Parchment Paper . Co. of Passaic. 
Q. You were raised in Brooklyn? A. I was. 
Q. Your husband was a Passa~c County boy? A. 

He lived in Haled on, New Jersey; I don't kn ow the 
county it is' in. 

·Q. He had known Mr. Seddon, who has been on 
the stand, before he was married; is that right ? A. 
I believe so. 

30 Q. They h ad gone to school together? A. I 
understand that they went to High School to get her. 

Q. This Pate r son Parchment Paper Company-
are people . known as the Leonards connected with 
tl l".t? 1\. Yeo) t ey ar e t he pincipal ,owners. 
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Q. People of substantial means ., are they? A. 
Yes, they are . 

Q. Now, Mrs . Mayer, I want you to begin back 
in 1914, or prior thereto; who made up the family 
of your f .:t her r.nd moth er at t hat time, pr ior to 
1914, and after the death of Mr . McCormack? A. 
My fa ther , mother, and my sister Mrs. McCormack, 
and my sister Edi th-

Q. Who is now- A. Mrs. Adams-and Mrs. 10 
McCormick's son Henry, and myself. 

Q. And the Henry ref erred to is the Henry W. 
UcCormick about wh ose trust fund we· are having all 
this litig ation about? A. He is. 

Q. What were the relations between you and 
your sist er Mrs. Tucker; affectionate or otherwise? 
A Yes, were wer e devoted, alwa ys. 

Q. When Mr . McCormick died how soon did she 
go to live with you and your father and mother? 
A. Immediately after his burial. 20 · 

Q. And how old was Henry then? A. About 
9 month s old. 
· 0 . In th e inte rva l, between that time last men-
tioned ~nd 1914 inclusive, was she in the habit of 
r:oing on vacations? A. Yes . . 

Q. Would you accompany her? A. Yes, at 
times. 

Q. Did you accompany her in 1914 to the Dela-
ware Water Gap? A. I did. 

' . 

Q. What month? A. In May, Decoration Day, 30 
we went to t he Dela.ware Water Gap. · 

Q. Was Henry, the son, there? A. I don't be-
lieve he was on that visit. 

Q. Do you know whether she met Garrett R. 
Tucker in the hotel at that time? A. She hadn't 
known him before that. 

\... 
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Q. But she met him there? . A.. Yes, she met 
him at that time. 

Q. How long did you stay at the hote l? A. 
Well, I stayed at the hotel just over the holid ay. 

Q. How long did she stay? A. She spen t that 
entire summer at that hotel, but at that ti me she 
had the boy with her .-

Q. She had taken fhe boy up? A. Yes. 
Q. Wer e you-engaged in any employment at that 

time? A. Yes, I was. 
Q. What were you · employed in doing? A. I 

was a stenographer in the office of Charles E . Bed-
ford, of the Vacuum Oil Company. 

Q. In New York City? A. New York Cit y. 
Q. And their offices were where? A. At 61 

Broadway. 
Q. Now, when did you first hear that your sis-

ter contemplated marry ing Garrett R. Tucker ? A. 
Well, in the summer of 1914; du r ing that sum mer, 20 
ear ly in the summer. 

Q. Did you ha ve any conversation with he r about 
her marriage? A. .About her marriage? 

Q. Yes. A. Oh, yes, I had many conver sat ions 
with her about that. 

Q. Did the rest of the family have conversati ons 
about it? 

Mr. Drewen-Do you r efer to before -or af-
30 ter the marriage? 

Judge Lewis-Before. 

A. (no answer). 
Q. - I show y~m Exhibits D-3 an d D-1 in this cause 
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and ask you if you have seen them before? A. 
Yes, I hav e. 

Q. When did you first see them? A. I saw 
them on the day they were signed first. 

Q. Tell us how they came to be signed; tell the 
wtole story f r.om the time you first heard until those 
agreement s were signed. A. Well, in the fall when 
my sister r eturned home from the Delaware Water 
G:lp and had definitely decided to marry Mr. Tucker 10 
my father talked over the matter with her of putting 
aside some of her estate for her boy before this mar -
1iage tcok place, and she decided that that would be 
a very good plan, and she consulted her attorney, 
who was ex-Judge Farrand of New York; and she 
~sked me if I would become trustee of thi s trust 
fund and in case of her death look after the interest 
of her boy. And I said I would. Then, on the 14th 
of Octoter, 1314, she and I went to Judge Far r and's 
office where we had this agreement, or both of them, 
read over to us and we signed them. 

lV[r. Drewen-I don't wish to inte1·rupt the 
wit ness, but I want to be sure that this is all 
und er the same objection that I made at the 
prev ious hearing. 

The Court-It is all subject to the same 
obj ection. 

20 : 

Q. Now, what stock had she gotten from her 30 
husband, Mr . McCormick? A. Well, she had got-
ten a considerable amount of U. S. Gypsum stock. 

Q. Did the estate consist principally of Gypsum 
sbck at the time she signed this agreement? A. 
Yes, it did. 
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Q. Had she gotten all she had from her hu sband? 
A. Absolutely everything. 

Q. Was anything said at the time as to the rea-
. son for her placing stock in trust for the benefit of 
her son? A. Yes. 

Q. What was said? A. My father told her that 
he thought that she should lay by a certain propor-
li c:i of her estate in trust for her boy. He was her 

10 only child by Mr. McCormick, and he felt before she 
remarried she should place a certain amount in trust 
for him, so that he would always be provided for. 

Q. When the agreement D-1 was signed where 
were the certificates of the Gypsum Company ; where 
did your sister keep the certificates? A. I believe 
. sh e-kep t them in a safe -deposit box down in the fin-
anci al district in New York; I don't know ju st the 
name of the bank. 

Q. The agreement, I understand you to say, was 
20 executed in ex-Judge Baron's office? A. Yes . 

Q. Were the certificates there at the tim e'! A. 
The certificates were. 

Q. The certificates of stock, I mean ; we1·e-they 
in his office at the time .? A. Yes, they wer e. 

Q. What was done with those exhibits , t he agree-
ments, when they were executed? A. I was given 
the original copy of that agreement (the witne ss in-
dicating Exhibit D-3). 

Q. What was done with the stock certifi cat es? 
30 A. Well, they had not been transferred to my name 

at that time. ' 
, Q. What name did they stand 1:n? A. I don't 
know what riame they stood in · at that time. 

Q. What was done about thei r transfer to you, 
if anythin g ? A. My sister sent tho se certi ficat es 
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to the U. S. Gypsum Co. and had them -transferred 
to my name as trustee of Henry W. McCormick, and 
they were r etu rned to me personally . 

Q.. Returned to you personally where? A. In 
Brooklyn. 

Q. How? By mail or otherwise? A. No, by 
mail. 

Q. Fr om whom? A. From the Gypsum Com-
pany. 

Q. Do you recall about what time they were re- lO 
turned to you? A; Why, I should say about a 
month lat er. 

Q. Was your sister married after the execution 
of that agreement? A. Yes . 

Q. How long af ter? A. One week. 
Q. Had she sent the stock to the Gypsum Com-

pany befor e she was married to have it t r ansferred 
to you? A. I believe she had . 

Q. And you got it afterwards from the Gyps-um 
-Company, after she was married? A. Yes. 20 

Q. When you got the · stock you got the agree-
ment also, Exhibit D-3, in your possession? A. 
Yes. 

Q. Did you have a talk with your sister about the 
safekeeping of those securities? A. I did. 

Q. What was the result of that conversation? 
A. Well, we decided the ver y best way to saf egu artl 
them was to rent a safe-deposit box in Brooklyn in 
our j oint name , and we chose .a safe-deposit box in 
the Securi t y Safe Deposit Company, because that 30 

was located in a very-well-
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The Court-Convenient? 

' 
A . Yes, convenient place . It was down in the heart 
of Brooklyn, very accessible. 

Q. Very close to your home? A. Not close to 
my home, but within 15 minutes of my office, and 
ri ght in the shopping district in Bro9klyn. 

Q. You were going back and forth to New York 

10 at that time? A. Yes. 
Q. And you continued to go back and forth to 

New York until you "were married'! A. Yes, in 
June. 

20 

Q. In June, 1915, I understand you to say? A. 
Yes . 

Q. vVhen did you open the box in Brooklyn? A. 
We opened it in December, 1914. 

Q. And .you had something to refresh your mem-
ory as to the date? A. Yes, I had, but I reme m-
ber that day . 

Q. You went to the bank, or deposit compan :y I 
mean, --alone or with somebody? A. No, with my 
sister . 

Q. And when the box was opened who signe d 
the card? A. Why, I believe we both lef t our sig-
natures. 

Q. Were you given the keys to the box? A. 
Yes. 

Q. How many ? A. She received one and I r e-
30 ceived one. 

Q. What did you put into that box? A. 1 put 
into that box the certificates of the U. S. Gypsu m 
Company stock, 350 sha res of preferred stock and 
my copy of this tru st ag reement. 

Q. Were the certificates and the ag reeme nt put 
together? A. Yes, they were. 

/ 
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Q. How were they 'kept · together? A. They 
were put in an envelope, separate and apart from 
anything else that was put in that box. 

Q. And was there any mark on that envelope? 
A. Yes, it was marked "Henry" across the outside 
of the envelope- "Henry" or "Henry's stock." 

Q. You can't remember exactly; it was either one 
or the other? · A. It was either one or .the other. 

Q. What was the pass.word which you had to give lO 
the bank officials in .order to get access to the box? 
A. "Henry ." 

Q. Was anything else put in that box at that 1 

time by your sister? A. I believe that day she did 
put in some ot her secu r ities belonging to herself. 

Q. Anything in the way of jewelry? A.. Not 
at that t ime . Yes, I would like to correct that: That 
day she did put in some jewelry; she put in a little 
case cont aining a gold watch monogram belonging to : 
Henry's father , and which has been kept for him , 20 
and that was placed on top .of the trust stock and 
the trus t agreement. 

Q. Did • you put anything of · your own in that 
box? A. Never anything of my own. 

Q. Did anyone besides Mrs. Tucker put anything 
in the box belonging to them? A. Well, nobody 
else had access to that box but Mrs . . Tucker and 
myself. 

Q. Did you put in anybody's else property? A. 
For a shor t tim 1e I ha.de an envelope there which con- 30 
tained secur ities belonging to my father. 

Q. Shortly after the trust ·agreement was exe-
cuted I unde rs tood you ~eceived the dividend from 
the Gypsum Company; can you rememb _er these va-
rious dividends of stock as you got them from the 
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company, or do you rely on memoranda? A. I 
don't remen1ber them accurately. 

Q. Well, when was the first dividend, and for 
wh at amount? A. Well, the first dividend was re-
ceived by me in December, immediately after the ex-
ecution of this agreement. 

Q. Was that cash or stock? A.. No, th at was 
cash, quarterly dividend on the pref erred · sto ck. 

Q. And then was the check made out in your 
name? A. Oh yes, as trustee. 

Q. In your maiden name? A. In my maiden 
name. 

Q. Had the stock been transferred into your mai-
den name at that time? A. Yes, it had. 

Q. And did that stock continue. to stand in your 
maiden name, as well as all stock dividends tha t 
came afterwa.rds until the reorganizatfon of the com-
pany, or something of that kind, out in Illino is ? A. 

20 It did. 
Q. I- show you Exhibit D-4,. and ask you ~f tha t 

exhibit refreshes your memory as to the divid ends 
in stock that were declared upon the stock give n by 
you to your sister in trust at the time of the execu-
tion of Exhibit D-3, at or about the time? A. Yes, 
it does. 

Q. Now, please tell us the stock dividends that 
you received, from the time you became trustee , down 
to the last stock which you have received ' as a divi-

30 dend. A. The first stock I received . was 150 sh ares 
of common. 

Q. In 1915? A. Yes. In 1920, 37 share s of 
common; in 1921, 39; in 1922, 82; in 1823, 181 ; in 
1924, 381; and in 1925, 220 . 

Q. Now, there follows, as I recall from that st ate-
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ment, a dividend of 591 shares which you have not 
received? A. No. 

Q. They are held by the corporation pending the 
settlemen t of this suit, as I understand it? A .. 
Yes. 

Q. When those stock dividends were sent ou; 
by the Gypsum Company, to whom were they sent• 
A. To me. 

Q. And how? A. By registered mail. 10 
Q. And how addressed, to you? A. To me as 

trustee. · 
Q. When you got the certificates, so long as you 

lived in Brooklyn, what did you do with then1? A. 
I placed them personally in my box in the safe-de-
posit company. 

Q U sin o- your own key? A.. Yes, always. 
• b • ? 

Q. And did you go alone to put them 1n the box • 
A. Yes, I believe I did. I don't ever remember be-
in O' accompanied by anybody. 20 
Q. Now, I ask you when you received the divi-

dends. I see one dividend for 1924; can you - recall 
about tha t? A. I recall receiving some shares in 
'!)ecember , 1924. 

Q. When did you receive it? A. Between 
Christm as and New Years of 1924. 

Q. Now, do you recall what you did with those 
particular securities? A. Yes, I remember that 
particu larly. 

Q. Well, please tell us what you did with those? 30 
A. My father had just died, and I was very much 
upset over that; and prior to that, early in Decem-
ber , the saf e-deposit box in Brooklyn had been clo~ed, 
the one to which I had ' access. I was under the im-
press~on that another box had been rented in Pater-
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son, so I gave that stock dividend to Mrs. Tucker 
and asked her to put it with the rest of the certi-
ficates which I understood she had taken to Pater-
son. 

Q. Were the relations between you and your sis-
ter relations of confidence during all your life ? A. 
Yes. 

Q. Were they relations of absolute trust and con-
lO fidence between you? A. Absolutely; we had im-

plicit faith in one another. 
Q. Are you the Mrs. Mayer that is mention ed in 

the will, that she selected as trustee in case Mr. 
Tucker died? A. Yes, I am. 

Q. When were the certificates . that stood in your 
mri den name, as trustee for Henry W. McCormick, 
transfer r ed from your maiden name to your marrie d 
name? A. That was at the time of the reor O'aniza-.::, 

tion of the Gypsum Company from a New Je rsey 
20 corporation to an Illinois corporation. 

Q. Who was the transfer agent; do you recall? 
A. Some bank in Chicago. , 

Q. I show you a paper purporting to be a letter, 
dated December 11, 1920, signed by someone as sec-
retary of th€ Continental Commercial Trus t and 
Savings Bank, and ask you if you received that 
letter? A. Yes, I did. 

Q. Had you before the receipt of that letter 
sent _the stock on to be transferred into your 

30 married nan1e as trustee? A. yes. . · 
Q. And you sent the stock on, too , to be so 

transferred? A. Yes. 
Q. And did this letter come to you from the 

bank? A. Yes, it did. 

• 
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Judge Lewis-I offer this in evidence, if 
Your Honor please. 

(Admitted and marked Exhibit C-5.) 

Q. Did you continue to hold the key to the 
box in the Dime Savings Bank until that box 
was closed? A. I did. 

Q. When Mr. Tucker got access to the box did 
you give up your key so that he could get access? 
A. No, I did not. 10 

Q. When did you give up your key? A. I 
gave up my key just a day or two before the box 
was closed; I gave it to my sister. 

Q. Why did you give it to your sister at that 
time? A. My sister came to my home and said, 
that ina smuch as the box expired on the 11th of 
December, and inasmuch as we wer .e all moving 
to Ridg ewood after the first of the year she 
thought it would be a good idea if we did not con-
tinue a box in Brooklyn but rented another box 20 
in Paters on; and she said she would attend to the 
matter, because at that time I was very, very busy. 
My fathe r lay on his death-bed and I was caring 
for him . 

Q. Now, ple ase explain to the court what it 
was that engrossed your attention exclusively dur-
ing that period; explain the circumstances at 
that time which made it necessary for you to de-
vote your time exclusively to him. A. My youn-
gest siste r had a breakdown in health and was at 30 
that time at Saranac Lake, and my mother was 
there cari ng for her. My father had been ill for 
months and I was keeping house and caring for my 
father at that t ime . · He had been so ill Thanks-
giving tha t I had to send a message to ·my mother 
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that I felt he needed her more than my sist er did, 
and as soon as she could arrange to get a nurse at 
Saranac Lake she came back. My father died on 
the 25th of December, and on the 10th of De-
cember, 1924, the box was given up. 

Q. How often during the period from 1914, . 
when the box was opened, until it was closed, 
did you have in your possession and see th e cer-
tificates that stood in your name in the Br ooklyn 

10 box? A. Only when · I went to the box. 
Q. And you went to the box to deposit th e new 

certificates, as I understand it? A. Yes; but I 
went more frequently than that. 

Q. You did go more . frequently than tha t? A. 
Yes. 

Q. What was the occasion of your other visits ? 
A. . Why, when I went to put securities in the 
envelope that belonged to my father, or to tak e 
the1n out, which were in that box; and I did go 

20 there on a number of errands for my sister , pos-
sibly putting in stock for her and takin g out 
stock and sending it away, when she lived in 
Delaware Water Gap. 

Q. Well, that was how many years afte r her 
marriage ? A. Oh three, possibly four. 

Q. And then she went from the Del awar e 
Water Gap wi t h her husband to Brooklyn for 
awhile? · A. Yes, they spent that winte r in 
Brooklyn, I beli_eve, during this three or fou r year 

30 period. Th en they lived in Bridgeport for awhile, 
and then came back to Brooklyn. 

Q. The Gypsum Comp .any stock didn 't become 
particularl y and conspicuously attractive unt il 
three or fou r yea rs · ago, did it? A. No; after 
the war. 
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Q. Af ter the war, you say? A. Or during the 
war. 

Q. Do you mean after the war started on the 
other side or after it closed? A. Oh no, . after it 
closed. 

Q. During all this period when you received 
the check s from the Gypsum Company for the 
cash dividends, what did you do with them? A. 
I endors ed them and gave them to my sister . 

Q. And why did you do that, Mrs. Mayer? A. 
Well ,because we had considered the matter and 
had decided that that was the best thing to do ; 
with the m to provide for the boy that I should 
turn the cash dividends over to her, and that she 
would pr ovide for his maintenance, education and 
support with those . dividends. 

Q. And in the beginning they, Mr. and Mrs. 
Tucker, were living mostly in Brooklyn, were they 

10 ·. 

not? A. W eH, they lived-
20 Q. Until they moved to Ridgewood? A. Yes, 

for about five years they lived in Broolyn. 
Q. But , I say they lived there mostly? A. 

Yes. 
Q. Was there a change in their mode of life 

about th e time that they moved to Ridgewood? 
A. Yes, their house in Ridgewood was very much 
more expensive and they had to have very much 
more he lp when they went to Ridgewood, and they 
lived ver y much more extr avagantly than they had 
ever lived before. 

Q. After the removal from _Brooklyn to Ridge-
wood did you get another stock dividend from 
the company? A. Yes, I did . 

Q. Did you give that to your sis t er? A. Yes, 
I did. 

30 
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Q. Did you have any conversation with her at 
the time? A. Yes, I did. 

Q. Concerning it? A. Yes. 
Q. What was said between you? A. I asked 

her at that time whether I had access to the 
Paterson safe-deposit box, and she said, "well , she 
didn't know; she wasn't sure, and if not she would 
arrange it." 

Q. And what was done then about that par-
lO ticular stock dividend? A. Well, I gave her 

that stock dividend to put into the box at that 
time. 

Q. And did she tell you that she had done it? 
A. No. 

Q. It was one of the certificates produ ced 
here at the last hearing by Mr. Tucker, was it not? 
A. Yes, it was. 

Q. What was your sister's health at the time 
she came to Ridgewood-her general heal th? A. 

20 Well, she was in fair general health at that ti me. 
Q. Did she become sick at all after she came 

to Ridgewood? A. Yes, she had frequent at-
tacks of what we thought was neuritis, and at 
one time she had an attack of what they thou ght 
was appendicitis. 

Q. When did the attack that they thought was 
appendicitis occur? A. That occurr .ed in Mar ch, 
1925. 

Q. .While she was . living in Ridgewood? A. 
30 While she was Jiving in Ridgewood and just be-

fore I moved to Ridgewood. 
Q. And did • you see her at the time of the 

attack at all? A. Yes, I did. My mother and I 
came and saw her the day she was in St. Jo-
seph's Hospital in Paterson. 

• 
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Q. How long did she stay there? A. I be-
lieve she was there · only a couple of days under 
observati on, because that did not turn out to be 
appendicitis. 

Q. Wh en did you last see Exhibit D-3 1n 
Brooklyn? A. Did you say "when"? 

Q. Yes, when? A. I last saw that in the 
safe-deposit box. 

Q. Th at has been mentioned here? That is to 
say, th~ large new safety-deposit box or the old lO 
one? A. I saw it in the Brooklyn safe-deposit 
box. 

Q. In the large box or the small one? There 
was a change in the box in Brooklyn, wasn't 
there? A. Yes, there was. No, it was in the 
old box. 

Q. Did yo~ take it out of the box? A. No, I 
did not. 

Q. Did n't you take Exhibit D-3 out of the box 
20 after you moved? · A. No, I never did. 

Q. Did you have D-3 in your possession in 
Ridgewood? A. Oh no, never. 

Q. Or D-1? A. No. 
Q. Did Garrett R. Tucker and your sister, his 

wife, come to your house in Ridgewood and ask 
you for D-3? A. No, they did not. 

Q. Did your sister then tell you, or tell you at 
any time, that she had lost D-1 and wanted your 
copy? A. No, she did not. 

Q. Did you give D-3 to your sister at any time? 30 
A. No. 

Q. And the last you ever ~aw of D-3 was in 
the safe-de posit box in Brooklyn; is that right?' 
A. Yes. that's right. 
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(Recess . until 2 . o'clock.) 

I ' 

Judge Lewis-If Your Honor ple ase, I 
have subpoenaed Mr. Rosenkrans and Mr. 
Dumont. I want to make clear on our side 
the transaction that occurred in my office 
and I want to use them for that pu rpos e. 
I will call Mr. Rosenkrans now. 

(The witness, Mrs. Mayer, steps asi de.· 

WILLIAM . V. ROSENKRANS, sworn on behalf 
of the complainant, testified as follows: 

Dir ,ect Ex-amination by · Judge Lewis: 

Q. You reside in Paterson, Mr. Rosenkr ans.? 
A. Yes, sir. • 

Q. And have practiced law there for how many 
years? A. About 20 years. 

20 Q. Your office is- A. In the Romaine build-
ing. 

Q. With your brother? A. Yes, sir; Add ison 
P. Rosenkrans. 

Q. Where is Mr. Dumont's -office? A. At the 
present time in the · United Bank Building. 

Q. Do you remember a period when Mr. Du-
mont was ill? A. Yes, sir. 

Q. Were you requested during that time by him 
to help him out in doing some of his matt ers ? 

30 A.. I helped him but in many matters and tried 
many cases for him-accident cases mostly . 

Q. Do you know Garrett R. Tucker, the de-
fendant in this case? A. This Mr. Tucker over 
here (p oint ing to Mr. Garrett R. Tucker)? 

Q. Yes. A. I do. 
Q. Do you recall sometime in January, 1927 
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being re quested by Mr. Dumont to come to my 
office, or t o accompany Mr. Tucker to my office? 
A. I do. 

Q. Pl ease state your instructions by Mr. Du-
mont? A. Mr. Dumont called me up on the 
telephon e on a Saturday morning, and told me 
that he had a bilious attack and couldn't come 
down, and that Mr. Tucker was coming into the 
office to go with him over to your office, and he 
asked me would I go over to your office with 
Mr. Tucker and speak about the delivery of stock. 
When Mr . Tucker came I spoke to him about it . 
and tol d him about · Mr. Dumont's illness, and 
asked him just what he wanted; and he spoke 
about the stock and the subject matter of the 
Chancery suit-I don't recall now what stock; 
Gypsum, wasn't it? 

Q. Yes. A. And we talked about it some-

10 , 

what, and he told me he had talked to Mrs. 
Mayer and some other members of the family 

20 

about it, and that he concluded that he was wrong; 
that he wanted to . turn the stock over to Mrs. 
Mayer in your office and step out of the picture. 
And I t old him I didn't know very much about it, 
but-oh, I told him before we went over there that 
I would dictate to Miss Kosch, Mr. Dumont's 
stenogra pher, a receipt for all the stock-· I think 
there were 123 shares-so that he would have 
something to show that he had physically delivered 
it, and I did have such a receipt dictated, and 30 · 
then went over to your office. 

Q. Wit h Mr. Tucker? A. With Mr. Tucker. 
Q. Ha d there been an arrangement for a meet-

ing at my office? A. I believe there had. 
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Q. Did you telephone me, or did I tele phone 
you? A. I wouldn't say which; I wouldn 't re-
call that. 

Q. What time of the day was it? A. Well, 
it was Saturday morning; might have been 10 
o'clock, or half past 10. 

Q. And could you tell about what time in the 
month it was; what the date was? A. Why, I 

10 should say around January the 15th. 
Q. When you got to my office who was 

present? A. You were there, and Mrs. Mayer, 
and Mr. Tucker, and myself. 

20 

30 

Q. Was there anyone else? A. Not th at I 
recall, no. 

Q. Was there anyone else from Mr. Dum ont's 
office? A. No. 

Q. Did you have a talk with Mr. Tucker about 
the matter before you came to the off ice? A. 
Yes, about as I have outlined. 

Q. When you got to the office, please tell the 
court what occurred in the office? A. Well, 
when we came to your office Mr. Tucker had the 
stock in his pocket. 

Mr. Drewen-I can't hear you. 

I say, when we came to Judge Lewis's office Mr. 
Tucker had the stock in his pocket and I had the 
receipts in my possession. When we got over 
there we sat in front of that long table in your 
private office. Mr. Tucker sat close to the ta ble 
and I sat back a little ways; and Mr. Tuc ker 
took the stock out of his pocket and laid it -on the 
table, and told me he had come there to deli ver 
the stock, and I proceeded to get the receipts out 
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of my pocket, saying to Judge Lewis, if we de-
livered t he stock I thought we ought to have re-
ceipts showing delivery. Then Judge Lewis stated 
that the mere physical delivery of the stock 
wouldn't decide the case, that it would still be 
open to evidence, and stated that he wanted more 
than tha t; that he wanted a final decree signed 
in the case to establish the trust so that the ques-
tion wouldn't arise again; and also that that de-
cree should contain counsel fee. There was no 
decree at the time prepared. 

Q. Wa s there anything said as to an addi-
tional r eason for a decree, in respect to the 
payment of the dividends on the stock, Mr. 
Rosenkra ns, in order to get the Gypsum Company 
to pay the dividends to Mrs. Mayer? A. Yes, 
there wa s something said about that. 

10 

Q. What was said about that? A. Mr. Tucker 
stated that he would write to the company-the 
Gypsum Company-and send them a note, if I 20 

remember rightly, recommending the payment. 
I believe it was to be similar to the note which 
was sent before. 

Q. What was the note that he sent before; 
was tha t discussed? A. I think it was. And · 
you stat ed at that time if either · party sent in a 
note to the company they would naturally want 
more tha n a memorandum from someone; they 
wanted a decree ·or something to find out how it 
was disp osed of. Then I recall further in that 30 
conversat ion that the stock was on your table 
and ther e was no form of decree there at that 
time ; at_ least, I didn't see any form of decree. 
I am ta lking about a decree in the Court of 
Chancery . And after some talk, Mr. Tucker 
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turned to me and wanted to know about the stoc k. 
"Well," I said, Hyou may as well deliver it at th e 
time the decree is signed and determined upon" ; 
and he put the stock in his pocket. 

Q. Did you say anything about the extent of 
your authority in the delivery of the stock-as to 
whether you were authorized to do anything more 
than to deliver? A. No, I told you then that I 

10 
couldn't determine upon the decree; I just went 
over there to do what Mr. Dumont told me. 

20 

Q. Was there any arrangement then made fo r 
the preparation of the final decree? Was I t o 
draw a decree? - A. I think y·ou were, but you 
were to submit it to Mr. Dumont. 

Q. Now, did I give you or Mr. Tucke-r an y 
paper on that day? A. None at all. 

Q. Did I ask that any paper that I had in my 
possess10n be signed by Mr. Tucker or anyon e 
else? A. You did riot. 

Cross Examination by Mr. Drewen: 

Q. Mr. Rosenkrans, you said, early in the di-
rect examination, something about your havin g 
helped to d·raft the bill; did you say that , whil e 
you were assisting Mr. Dumont in his practice ? 
I may not have understood you clearly. A. I 
think I said in my direct examination that I tol d 
Mr. Tucker that I knew something about the case ; 

30 that Mr. Dumont had gone over the case with me, 
and that I had dictated to his stenographer a for m 
or draft of the bill-or answer, rather. Whethe r 
that was the answer which was filed I don't know . 

Q. When you t ell us the conversation that you 
had with Mr. Tucker do you attempt to give us 
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the words that were used by Mr. Tucker, or 
only the sense of the conversation as you under-
sto od it at the time? A. I can't give you those 
words, because, knowing what I did about it, I 
wa s impressed by what he said he did about it. 
It was a peculiar situation and it holds in my 
memory. 

Q. Now, you have stated, have you not , the 
extent, and the full extent, · of your conversation 
with Mr. Tucker at the time that he came to you 
in regard to turning over this stock? A. Oh, 
no, we talked about other matters. 

Q. No, I mean . on the subject. A. On the 
sub ject, yes. 

Q. And you didn't make any inquiry or go into 
the reasons that lay in Mr. Tucker's mind for · 
such determination? A. I did not, no .; natural-
ly not. 

10 

Q. How long were you and Mr. Tucker in Mr. 
20· A. Might Lewis's office on that day in question? 

hav e been an hour. I don't recall. 
Q. How long were you talking with Mr. Lewis 

in the presence of those concerned, on this sub-
jec t? A. I say it might have been an hour. 

Q. No, all told, transacting this business? A. 
Might have been an hour, yes. 

Q. Now, isn't it a fact, Mr. Rosenkrans, that 
on that day some paper, or some document, was 
br ought to your notice which, by reason of your 
limited authority you had received from Mr. Du- 30 
mont, you would not take the responsibility, or 
someth ing of that sort? A. That is not a fact, 
no . 

Q. How many times were you 1n Mr. Lewis's 
office with Mr. Tucker? A. Once. 

• 
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Redirect Examination by Judge Lewis: 

Q. When you left my office did you report th e 
results of the conference there that had just been 
finished between you and Mr. Tucker and me ? 
A. I did, to Mr. Dumont. 

Q. You have testified now to the events as the y 
occurred? A. Naturally. 

10 Recross Examination by Mr. Drewen: 

20 

30 

Q. By the way, Mr. Rosenkrans, do you know 
whether it was understood that your visit with Mr . 
Tucker at Mr. Lewis's office was so that fina l 
papers were to be signed and executed? A. When 
I went over there? 

Q. Yes, or before you went over there; was that 
your understanding? A. No. As I said on my 
direct examination, I went over there for one 
purpose. 

Q. What was that? A. That he was going to 
deliver the stock to Mrs. Mayer and pass out of 
the picture. 

Q. You didn't intend that Mr. Tucker should 
deliver the stock without papers that would con-
clude this litigation? A. That is the idea that 
caused me to draw the receipt, so that he could 
say that he had delivered the stock to Mrs . 
Mayer, the trustee. 

WAYNE DUMONT sworn on behalf of the com-
plainant, testified as follows: 

Direct Examination by Judge Lewis: 

Q. You have -practiced law in the city of 
Paterson for the last- A. Thirty-one years. 
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Q. And you were at one time counsel for Mr. 
Gar rett R. Tucker, the defendant in this case? 
A. I was. 

Q. You heard Mr. Rosenkrans's testimony 
which has just been delivered to the court? A. 
I did. 

Q. Did Mr. Rosenkrans report to you what had 
occurred at my office? A. He did. 

Q. I show you a carbon copy of a letter, dated 
Jan uary the 4th, 1927, addressed to you and writ-
ten by me, ana ask you if you received the original 
of that letter? A. I did; I recollect it. 

Judge Lewis-I offer that carbon copy in 
evidence, marked Exhibit C-6, and is as foi-
lows: 

January 4, 1927. 
Wayne Dumont, Esq., 
Counsellor at Law, 126 Market St., 
Paterson, N. J. Mayer v. Tucker. 
Dear Wayne: 

I am enclosing herewith a copy of the 
replication in the ~hove-stated cause which 
has been filed. I also enclose notice of ap-
plication on January 18th for an order of 
reference. Will you be good enough to 
acknowledge service on the notice and re-
turn it to me? 

Yours very truly, 

Q. I show you a carbon copy of a letter, dated 
Feb ruary the 9th, 1927, addressed to you and 
writ ten by me, and ask you if you received the 
origi nal of that? A. I did. 

10 

20 

30 



10 

20 

30 

172 
Wayne Dumont-direct 

Judge Lewis-So as to enable Your 
Honor to follow this testimony I will re ad 
my letter of February 9th to Mr. Dumon t: 

l have just received a letter from Vice-
Chancellor Bentley of which the followi ng 
1s a copy: 

Dear Judge Lewis :-Mr. Bailey has take n 
up with me your proposed order of desi g-
nation in ~ayer v. Tucker. It is ordinari ly 
a difficult thing for me to finish a motio n 
day in Jersey City in time to catch my 
train home; and inasmuch as a final hearin g 
must succeed all motions I think it woul d 
be somewhat a dangerous thing for you to 
set the cause down for hearing in Jerse y 
City on a motion day. If there are an y 
issues of law or fact · to be decided. If th e 
matter can be disposed of inside of an hou r 
I would suggest that you agree upon my 
next motion day in Paterson, which will be 
February 28th, and where the motion list is 
not so heavy. 

If this is agreeable to you and any oth er 
counsel engaged, Mr. B~iley will so ma rk 
it, upon your advising him of your agre e-
ment. 

Yours very truly, 
John Bentley." 

Will you please let me know what you 
think of it? 

Yours very truly, 
Wm. I. Lewis. 

Q. Do you recall whether you telephoned to 
my office that that date would be agreeable? A. 
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I either telephoned y'ou, or told you, or wrote you, 
I don't know which. 

Q. Well, this memorandum is made by my 
st enographer; see if that won't help you (handing 
pa per to witness). A. Probably telephoned. 

Q. I show you a letter, dated February 17th, 
1927, and ask you if you received the original of 
th at letter from me? · A. Yes, sir. 

Judge Lewis-This letter reads: 
Dear Mr. Dumont: 

10 

I got .a memorandum of your t~lephone 
call the other day, saying that February 
28th would suit you for the settling of the 
decree in . the Mayer-Tucker matter. It 
will also suit me. I am now writing to 
Mr. Bailey to inform the Vice-Chancellor 
that we will be ready at the Chancery 
Chambers in Paterson on February 28th. 
As soon as possible I will draft the form of 20 

decree and send a copy of it to you for 
your consideration. 

Q. Do you recall whether that date was sub-
sequently changed, owing to the death of Vice-
Chancellor Griffin? A. I recall that some date 
was changed referring to that. 

Q. I show you the original of a 
February 18th, 1927, signed by you, 
if you wrote that letter to me? A. 
signature, sir; and that is my letter. 

letter , dated 
and ask you 

That is my 30 

Judge Lewis-This letter reads: 
Dear Judge: 

Your letter of February 18th, 1927, re-
ceived. I will be glad to receive your draft of 

C 
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the decree at the earliest moment that you 
can, with convenience draft it, because I wan t 
to take it up with you, and also with Mr. 
Tucker. 

You and I have about agreed upon the pro -
position that the decree is to contain, so tha t 
if it is sanctioned by Mr. Tucker, after read -
ing the same, we can go on on the twent y-
eighth .1 

I believe there will be no difficulty about it , 
as I understand all parties are agreeable t o 
getting all matters completed and disposed of, 
at the earliest possible moment. · 

Q. I show you carbon copy of a letter, dated Feb -
ruary 18th, 1927, addressed to you from me; did 
you receive the original of that letter? A. Yes, 
sir. 

Judge Lewis-And this letter reads : 
Dear Mr. Dumont: 

I send this as a memorandum for your use 
that we have agreed upon March 2d, 1927, 
at the Chancery Chambers in Paterson , as 
the time and place for the hearing in the 
above cause. 

Q. February 21st, 1927, did you receive this let -
30 ter, addressed to you and signed by me? A. Yes , 

sir; I did. 

Judge Lewis-This letter 1s: 
My dear Mr. Dumont: 
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I am enclosing draft I have prepared for the 
final decree in the above stated cause. 

Q. Did you get the draft in that letter? A. 
I did; I got the draft. 

Q. Is this the original letter that I s.ent you with 
th e draft? A. Yes. 

Q. And it is the same as the carbon I just read? 
A. Yes. 

Q. And you returned that letter to me on the 
23d of February, did you? A. I indicated there 
on the letter received from you "2-23-27. Duly rec'd 
and thanks." 

Q. What is written under the letter is "Duly 
rec'd a.pd thanks; Wayne Dumont"? A. That is 
my handwriting, and this . is the carbon copy that 
you enclosed of the draft. 

10 

Judge Lewis-I offer the carbon copy of 20 
the final decree that I drafted at that time, 
and ask that it be· received. 

Mr. Drewen-I object to it. 
Judge Lewis-Why, it is a part of the 

whole thing. It will aid us as to what occurred 
at the office at that time when Mr. Tucker 
was in the office with Mr. Rosenkrans, and 
w hethe-r I then had a paper signed which I 
wanted him to sign and · which I showed to 
Mr. Rosenkrans, and which Mr. Drew en says 30 
changed his mind _entirely; he was th r ough, 
his testimony is, "he wanted me to sign awa y 
all the rights of all my children." That is 
what he testified to that I wanted him to do, 
and I want to show that this was the decree, 
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drafted in pursuanc€ · of the understanding, as 
Mt. Rosertkra .ns has already t~stified Was the 
understanding. 

The Court-It seems to me it is admissi ble. 
(The same is marked Exhibit C-7.) 

Q. Mr. Dumont, when y{}U received the draft of 
the decree did you have any communication with Mr. 

10 Tucker? A. A letter was written to Mr. Tuck er 
enclosihg the draft of the decree, or a copy of it . 
Mr. Tucker came to see me some days later. 

20 

Q. Did he say anything to you indicating that 
he was unwilling to sign that decree at any time? 

Mr. Dre Wena...=Of tourse ·, that is objected to 
on the ground as leading, and as calling for 
a conclusion. We realize that we are pri vi-
leged, but we don't insist upon our privile ge. 
We are · willing to have Mr . Dumont tell any-
thing that was said to his client. 

The Court-You would rather have him 
testify than Judge Lewis? 

Mr. Drewen-Exactly. 

Q. Then I will ask you, Mr, Dumont, if you will 
what occurred when you sent the letter with the 

dr aft of the decree to Mr. Tucker. A. The draft 
of the decree was sent to Mr. Tucker. The follow-

30 ing Sund ay, I think, Mr. Tucker came up to my 
house. It certainly was a Sunday he was there; it 
might have been the following Sunday and it migh t 
h ave be·en a Sund ay later than that; and he said, 
showing the decree to me, "I don't want this decree ; 
it surrenders all my rights." 

I said, Mr. Tucker, do you remember your havin g 
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come to me at my own office and having stated to 
me, without consultation with me and through a 
personal friend of you and Mrs. Mayer, that you 
went down to Mayers and asked them whether or 
not a settlement couldn't be reached in this matter? 
And he said, "Yes, I remember that." 

I said, "Now, Mr. Tucker, I had nothing to do with 
th at, did I?" 

And he said "no." 
"You did it of your own accord?" 
He said, "Yes." 
I said, "You did it without consulting me?" 
"Yes," he said. 
"What, do you remember, was settled between you 

and Mrs. Mayer?" . 
· He said she was to get the · stock and car ry out . . 

the trust. 

10 

I says, "That is exactly what you told me." I says, 
tha t is all this decree intends to do. You are going 20 
to surrender the st0.ck and have it so that Mrs. Ma-
yer can have it," but I said, "First, it will have to 
be turned over and put back into the estate." I don't 
know whether he had done it or not yet, but at that 
t ime it stood in his name. 

"Well ," he said, "it takes away all the rights of 
my children," and he had been so advised. 

I said, "I don't care who advised you about that, 
it is the effect of the decree to carry out what you 
told me yourself" ; and thereupon I ·went into some 30 
oth er room, and I told him I was through, and he 
told me he was throu gh with me. He said that he 
h2d consulted Mr. Perkins' firm-whoever the y were 
- and then I told him the reason why I wouldn't 
r;o n,, C.!~d tl: e p::.·e~~ent wif e and two fr iends wer e out-
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side in the automobile. He didn't take off his over-
coat. He came in the sun parlor of my own house and 
the two of us sat there and talked, and that was the 
extent and substance ,of the conversation that I have 
repeated. 

Judge Lewis-I would be perfectly willing 
to O'O further if Your Honor wants me to , 

b 

but I don't feel that I ought to ask Mr. Du-
mont to disclose anything excepting his re-
lations and _ Mr. Rosenkrans, through him , 
with me. 

The Court-That ends the transaction? 
Judge Lewis-That is the end ; yes, sir. I 

would like to ask one more question: I not-
iced Mr. Dumont possibly had one thing in 
mind when he was testifying about another. 

20 Q. The stock that was standing in Mr. Tucker's 
name was his wife's stock, wasn't it, not the trust , 
estate's stock? A. It was the stock standing in 
his name thr_t he spoke to me about. 

Q. You had to do with the trust stock, didn't 
you? A. Oh, yes. 

Q. Did I understand you to say that you thought 
the trust stock was standing in his name? A. No, 
as I understand it, the trust stock wasn't standing 
in his name. It may have been; I don't know. I am 

30 pretty positive it wasn't but he had some stock in 
his own name. 

Cross-Examination by Mr. Drewen: 

Q. Did you retain the original papers in the mat-
ter of the estate of Mrs. Tucker-the first Mrs. Tuck-
er? They are still in your possession, are they not? 
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A. Nothing in my possession that isn't in his pos.-
session, or a copy of it, except an inventory which 
I have, but the values of which he never gave me 
and never gave me the data. I have that in my 
possession. 

Q. When I ref er to papers in your possession, I 
mean original papers, so that there can't be one 
original in your possession and another in his. Are 
th e:re any .other papers in your possession? A. 10 
There is a mortgage, I think, or an assignment of 
mortgage. That is all that is in my possession. It 
has nothing to do with the stock. 

Q. Is there an inventory in your possession? A. 
There was an inventory taken in pencil by Mr. Morse 
and a Mr. King. I suggested Mr. King to Mr. Tuck-
er. 

Q. There was an inventory taken, was there not? 
A. I wouldn't call it a complete inventory; a mem-
orandum, and he was to finish it, and that was never 20 
filed. I never got the data. 

Q. What were the names of the gentlemen that 
2.cted · as appraisers? A. George L. King, De-puty 
Surrogate of Passaic County, and he got Mr. Morse, 
I think. I don't know whether his name is Morse 
or not. but a gentleman in the employ of a corpora-
t ion, living in Boonton. 

Q. Isn't it a fact that Mr. Morse and Mr. Kinney 
did file-a final appraisement of the estate? A. No, 
t hey signed at the end of it, in which was a state- 30 
rnen.t of this stock that stood in the name of the 
t.··ustee. He wanted it noted as being in his posses-
sion and claiming it as a part of the estate. I told 
Pim that wouldn't make , any difference-wouldn't 
h' lri 2t rll - but he wanted such a statement: and 
you have the document right here in court and can 
see th ~t it is signed. It couldn't be signed uritil all 
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parties had subscribed to it, the values of whic h 
he was going to ascertain from some stock broker . 

Q. And you say for the want of that data of 
values it has not been completed? A. For the wan t 
of that and two or three other things which he ha d 
to put in and which he said he would furnish an d 
never finished. 

Q. Did he tell you what they were? A. He 

10 didn't. They were things of minor importance tha t 
were not in there. 

Q. Now, Mr. Dumont, isn't ·it a fact that the ap-
praisal and inventory was signed by Mr. Tucker ? 
A. Mr. Tucker's name was . on this in two or thre e 
instances but it is not dated or filed. 

Q. His signature is on it? A. His si<rnature b 

is on it, and you can have it, just as I have told you . 
He furnished the list in pencil. 

Q. Now, I have asked you, have I not, to turn 

20 over to me-that is, your firm-the papers that you 
now refer to, haven't I, Mr. Dumont? A. No, you 
asked me to turn over to you the papers that pertain 
.to it, and I told you that I had no papers in the mat -
ter of this estate that he didn't have a carbon copy 
of. That is eactl y what I told you. And he has a 
carbon copy of this inventory. 

Q. I will say to you that he has turned over to 
me a carbon copy of that, but there is the original 
that bears the signatures of these men, and 1 have 

30 asked you for that. A. You have asked me for 
that, and I told you it was not complete. You have 
a copy that h, completed. You asked me for the re-
turn of that page that has this memorandum on 
and I gave it to you. 

Mr. Drewen-I ask, Your Honor, that the 
answer be stricken out; I have asked no ques-
tion that calls for it. 
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The Court-That is true, and you have the 
same right on cross-examination that was 
given to Judge Lewis over your objection this 
morning. The answer ~may be stricken out. 

Q. Mr. Dumont, the simple question is., have I 
or have I not asked you to turn that paper and all 
other papers that you have~original papers-over 
to us? A. You have asked me, or your office has. 10 
I don't remember having any requests from you, 
but someone in your office made the request to have 
all papers turned over, and I made the statement 
ju st as I make it now. 

Q. And that was not done? A. I haven't any 
completed papers in my possession of which you 
11~.v en-t a carbon copy, excepting this mortgage. 

Q. ·Complete or incomplete, you haven't anything 
th at you haven't turned over? A. No, sir; I have 
not. You are entitled to anything I have, if you want 
it. 

Q. Do you remember having received this letter 
fr om our firm, dated March 7, 1927 (showing wit-
ness paper) ? A. Yes, sir ; I do. 

Q. You did not respond to that letter, did you? 
A. I re\Sponded to it over the telephone to the same 
man that does all of the talking. It seemed to me 
th at whenever I tried to get you you were out ,; I will 
te ll you that very ·frankly. 

20 , 

Q. The letter of March 7th ref erred to reads as 30 
follows: 

.J ud P-e Lewis-It hasn't been offered yet . 
I would like to look at it. 

Nir. Drewen-I will offer it. 
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Judge Lewis-Of course, this examinati on 
of Mr. Dumont is very remote from the sub-
ject I asked him. 

Mr. Drewen-It isn't remote from the sub, 
j ect you asked him this morning why he didn't 
file an inventory. 

Judge Lewis-I would be very glad to ha ve 
him produce that inventory. 

Mr. Drewen-I offer this letter in evidenc e, 
dated March 7th, from our office to lvlr. Du-
mont. 

(Admitted and marked Exhibit D-5.) 
Mr . ·Drewen-The letter is as follows:· 

Dear Mr. Dumont: 
I ~m sorry that I was not able to get to 

your office on Wednesday last. This was due 
to the pressure of a number of other thing s 
[,nd fou nd it impossible to do so. 

I am enclosing herewith a form of Consen t 
of Substitution, which we understand to ,be 
in accordance with your views of the situa -
tion, it being understood, of course, that th e 
matter of your counsel fee is to be taken up 
by the Court at the conclusion of the case . 

Won't you kindl y sign your consent to th e 
or iginal of the enclosed order and retu rn in 
the envelope herewith? 

If you will indicate when 'it will be conve n-
ient for you to turn such papers and files as 
you have over to our repre sentative, we shall 
arr ange to call for them accordingly. 

Thanking you and with best wishes for 
the conti nued improvement of your health , 
we ar e 

Very t r uly your s, 
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Q. Now, let me ask you, Mr . Dumont, if you 
received our letter of March 12th ~ five days after 
Exhibit D-5? A. Yes, sir; I did. 

Q. Did you address a reply to that letter? A. 
I called up your office and got this same young man. 

Q. Did you address a reply to that letter? A. 
I did not, and I will tell you and the Court why, if 
you want to know. 

Q. No, I just want to know whether you replied, 10 
and you say no? 

Mr. Drewen-I offer this letter in evidence 
of March 12, 1927, addressed to Mr. Dumont. 

(Admitted and marked Exhibit D-6.) 
Mr. Drew en-The • letter is as follows : 

March 12, 1927. , 
Dear Mr. Dumont: 

Won 't you kindly let us hear from · you in 
reply to our letter of a week or so ago, in 20 ,_ 
which we asked that you return to us the 
substitution and what other papers you have. 
If there is any question as to this won't you 
please get in touch with Mr. Drewen on the 
telephone. 

We would appreciate very much your as-
sisting us in this behalf. 

Thanking you, we are 
Yours very truly, 

Redirec;t Examination by Judge Lewis: 

Q. Mr. Dumont, why didri't you reply to the let-
ter ? A. I called Mr. Drewen up firstly and left 
a message with his office to have him call me up, 
which, as far as I know, he never did. When the 

/ 

30 
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second letter followed, I called up again and tried t o 
get him, but he was out, and I r-equested that he 
call me. And the reason I didn't do it was this: On 
tile morning when this matter came up it was agree d 
or suggested by Vice-Chancellor Bentley, in the pre-
sence I think of yourself and Mr. Drewen, that th e 
question of fees in this matter would be settled be-
tween counsel, or if counsel couldn lt a.gree the -Vice-

lO ChancellGir would fix it -; and I said that anythin g 
that was . done would oe agreeable to me. Mr. Drew -
en was coming down to see me about that matte r 
ancl didn't come, and his letter .here, markem Exhibi t 
D-5, says : "I am sorry I was not able to get to your 
office on Wednesday last." I didn't feel that I would 
like to give the substitution, under th ,ose circum -
str ..nces, dthou.gh I didn 't interfere at all in the case 
and had no feeling in the matter, but I thought th e 
question of counsel fees should be settled. I didn 't 

20 un de-rstand that it was to be at the eNd of the case . 
The day Mr. Tucker was up to my house last ,he 
said to me, "I am much obliged for what you hav e 
done." Of course I didn't take tkat Btraight, exa_,ct-
ly. 

Q. You didn't take that as exclusive? A. I 
didn't take: it for anything; I simply did, like you, 
stood back and stood on my rights as any man will. 

Q. Mr. Dumont, can ' YOU remember what was 
in that inventory you have spoken of? A. The in-

30 ventory was taken on a slip of paper, I know, in lead 
pencil-two or three slips, probably. When I say 
"slip" I mean the entire number of things were tak en 
that way. That is the way I understood from Mr. 
Kinney was the way in which they put them down. 
I know they made the inventory at the house, an d 
from that list I drew the inventory it self , an<l when 
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th e inventory was completed and ready for signa-
tu re they came down. 

The Court-The question that was asked 
you was, whether or not you remember any 
of the things that were in the inventory. , 

A. Pardon me. I simply wanted to give the details. 
I can only say there were a lot of shares of stock 10 
of the • U. S. Gypsum Company, five or six loose ar-
ticles, or seven, and three or four other things. Most 
of the inventory was of the U. S. Gypsum Company 
st ock. 

Q. Was the inventory in final form? A. It was 
in form to be signed up by these men. 

Q. Was it signed up? A. I believe Mr .. Morse 
and Mr. Kinney were both there for that purpose; 
when they were sworn I wasn't there and they didn't 
sign the oath, but they signed at the end of this 20 
paper. 

Q. But there is no question about the appraise-
ment? A. They hadn't finished the appraisement. 
It was merely taken in shorthand by the steno-
grapher in the office. 

Q. Could you produce that? A. Absolutely. 
Q. Will you do so at the next session? A. I 

will give it to them or to you or anyone else, what-
ever the court directs. 

Q. Well, you say you didn't know the value. A. 30 · 
It was not cmplete, for the simple reason that these 
other things that were to be put in weren't brought 
there. 

Q. "These things" that you speak of were trifling 
th ings? A. The things that I speak of were minor 
things. 
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Q. What was the total amount; can you rec all 
that? A. I cannot, because it wasn't figured up .. 
It was figured up on an adding machine and ought 
to be somewhere, but the minor things were sto c.k 
that had no value, practically, but they had to be put 
in anyhow. 

l0 (Mrs.) ESSIE T. W. MAYER resuming the stan d, 
testified as follows: 

Direct Examination by Judge Lewis (continued): 

Q. Did your sister ever tell you that she wante d 
D-3 for the purpose of making a new will? A. No, 
she did not. 

Q. When was the first time after your sister' s 
· death on July 13, 1926 that the thought of thi s 
trust agreement and trust ·stock came to your min d? 

20 A. I would say that was on the day after my siste r · 
was buried. 

Q. What makes you say that? A. Mr. Tucke r 
came to my home with a copy of her will which he 
asked me to read. 

Q. At your home in Ridgewood? A. Yes~ 
Q. Did he have anything else besides the copy 

of the will? A. He had a copy of his wiH, an d 
had a copy of that trust agreement. 

Q. Do you know whether it was D-3 or D-1? A. 
~1t1 No, I don't know which it was. 

Q. What was his purpose in comin g then~ wit h 
the will and with the trust agreement, so far as 
you learned from what he said? A. He asked me 
to read the will, and when I had finished r eading the 
will he as.ked · me whether or not we could make one 
of the trust and the estate. 
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Q. What did you say to that? A. I said I 
didn't understand him. 

Q. Did he attempt to explain further as to what 
he meant? A. Yes; he said that in that will she 
had said that she wished all her children to share 
equally and that by that she meant in the tru st also . 

Q. That is what he said to you? A. Yes. 
Q. What did you reply then, if anything, or the 

substance -of your reply? A. Well, I said that she 
had said in her will she wished them to share equally 
in the estate, but the trust had nothing to do with 
the estate; that that was separate and apart. 

Q. Was that all that occurred on that occasion? 
A. Practically, yes. 

Q. You say that was the day after your sister's 
buri al? A. It was the morning after her burial. 

Q. Now, was there any conversation between you 
th en as to where the trust stock was? A. Not that 
morning. 

Q. When was the next time he spoke to you about 
it ? A. Why, that would be on Friday morning. 
When I wer:t to his home early Monday mornin g he 
was on the point of leaving for the Pocono Moun-
hlin s, and I went to his home early; I believe it was 
the following Monday morning. In the meantime I 

10 

20 

had thou ght over what had been said during that 
conversation , and knowing that he was leaving for 
Pocono, I went up there and demanded a copy of 
tha t trust agreement, which he had in his posses- 30 
sion. I had no copy in my possession at that time. 

Q. What else did you demand, if anything? A.' 
I asked him then where the stock was. I knew that 
he had taken securities out of the Second National 
Bank safe -deposit box , and I asked him if he had 
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also taken the trust securities, and he said he ha d; 
and I asked him where they were, and he said in his 
safe-deposit box. 

Q. Did he say where his safe-deposit box was ? 
A., No. 

Q. 
box? 

Q. 

Did he say whether he had opened a new 
A. No, he didn't say. 
Was there anything else that occurred in th at 

10 conversation when you went over there on l\'londay 
morning, when he was starting for Pocono? A. 
Yes, I said, "I want a copy of that agreement." 

He said, "I want that agreement to show Mr. 
Holmes when I go up to Stroudsburg." I says, "You 
have no right to that. You are going by automobi le 
and that is very dangerous; if anything happens to 
you I will have no copy of the trust agreement." I 
said, "It is mine; you have no right to it." 

And he says, "I won't give it to you." 
20 I says, "If you will give it to me I will go hom e 

immedi ately and make a typewritten copy and s~nd 
it to you and it will get there almost as quickly as 
you will." 

And he says, "No, I won't give it to you." "An d 
as soon as you come back," I says, "I want you to 
give me that stock," and he says, "What do you 
mean; are you going to hold up the dividends on 
that stock?" 

I says, "Certainly I am." 
30 He says, "I will not give you this trust agre ·e-

ment," and he said he was about to go to the cit y, 
and he said, "We are wasting time," and he, got up 
and went out the front way and talked with th e 
Italian laborer in the front of his house and dis-
missed me. 
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Q. Is that all that occurred on that occasion? 
A. That was practically all. 

Q. That was the Monday following the , day of 
your sister's death, I understand you to, say? A. 
Yes, I believe it was the following week. 

Q. Not the day after the death hut the Monday 
aft er the funeral, and the funeral was Thursday, 
as I understood you to say, and the first conference 
was on Friday when Mr. Tucker came to your house, 10 
and the second conference that you have just been 
tal king about was held the Monday following? A. 
Yes, sir. 

Q. Now, when did you next see Mr. Tucker? A. 
I believe it was the following Sunday evening, when 
he came to my home. 

Q. How long was he gone away? A. I think 
it was one week. 

Q. ·And when he came to your home was there a 
conversation you and him? A. Yes. 20 

Q. Was there anyone else present at that time? 
A. My mother was present. 

Q. During the whole conversation between you 
and Mr. Tucker? A. Yes, I believe she was. 

Q. Now, what was said at that conference? A. 
Well, he told me then that Mr. Holmes would not 
handle this matter for him, the settling of the es-
ta te, I believe he meant by that, but referred him to 
a New Jersey lawyer; and then he· took from his 
pocket a little memorandum he had, showing the 30 
comparative · inheritance of the three Tucker child-
ren and Henry McCormack. He said, if the trust 
remained Henry would be a very wealthy man, 
whereas the other children would only have a small 
amount compared to what Henry would get, and he 
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said that wasn't fair to the other children . . Do you 
want me to tell the whole story? 

Q. Yes. A. And I says, "Yes, it is certainly 
fair to the other children; why shouldn't he 1·eceive 
more than the others?" I didn't say "inherit"; I 
didn't mean that. 

And he said, "Well, Lee," meaning my sister, 
"wished them all to share equally; wished to have 

lO them all have the same." 
I says, "She never told me anything like that." 

I says, "Just what would you want me to do?" 
He said, "What I want you to do is to divide the 

trust fund into fifths, to be divided among the child-
ren and myself-not to put it back into the estate 
but to divide it into fifths and to give it to ,each one 
of them." 

Q. Well, what did you say to that? A.. Oh, I 
s~id I couldn't do that; "it isn't mine to give; it is 

20 trust funds and I can't do anything of that kind." 
Q. Vvas that all that occurred at that conversa-

tion? A. No, there was more; it was a lengthy 
conversation. 

Q. We want to get it all, Mrs. Mayer. A. Well, 
I will tell you as much as I remember. He said that 
through his manipulation that fortune had been 
accumulated, and I said, "No, it has not been ac-
cumulated through your manipulation; that fortune 
has accumulated from the original and the stock 

30 dividends that have been added to it by the Gypsum 
Company"; I said that the trust fund had accumu-
lated from the very beginning and likewise my sis-
ter's estate, and it was through no manipulation of 
his that she had accumulated such a large fortune. 
They had all inherited a great deal and they wouldn't 
have inherited anything if it hadn't been for the 
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fortune that had been left by Henry J. McCormack. 
Q. Anything else that you can recall that was 

said? A. No, I believe that was the substance of 
that conversation. 

Q. When did you see him next? A. Why, af-
ter that I believe he was home with his family for 
a week or two, and then he went a.way again to 
Pocono Mountains, and after he returned that time 
-not immediately upon his return but shortly af- l0 
ter, he telephoned me one day, and he asked me if 
I would go to Paramus Cemetery to look over the 
plot that he had been contemplating purchasing 
there on which to erect a mausoleum, and I said I 
would and I did go, and we returned to my home 
and Mr. Tucker came in, and I believe~ that was the 
next conversation I had with him about this matter. 

Q. And at. about what month would you place 
tha t at? A. I would say that was in September. 

Q. Well, when you came back from the cemetery 20 
wher e did you come back to? A. To my home. 

Q. Was there any further talk that day about 
the tru:::;t ngreement and the trust stock between 
you and him? A. No. 

Q. Did you have any talk about the trust agree-
ment or the trust stock after that? A. We had 
talk about the trust-about turning the trust stock 
over to him. 

Q. Well, what was said? A. When we came 
bock into my home Mr. Tucker took out of his pock- 30 
et an other memorandum and on one side was listed 
t11e income of my sister's estate and on the other 
side was listed the expenses of the household. The . 
household expenses amounted to approximately $10,-
000 and the income as shown on that statement add-
ed to about $7,000; and he says, "You see I can't 
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possibly run my household on the income we have ." 
And I said, "I don't believe that statement is cor-
rect; you haven't included your income -on the stock s 
in your name"; and I says "the only thing to do is 
to cut down expenses" and he said, "Well, I don 't 
understand why we can't get together on this mat -
ter-this trust matter?" He said "Has Lee (mea n- · 
ing my sister) ever done anything for you financial -

10 ly ?" and I says "No, she never has." He says, "Well , 
she should have done something for you." He says , 
"Now, there isn't any reason, if you would divid e 
the trust stock in fifths and give it to us, there isn 't 
any reason why you shouldn't share in the amoun t , 
tlwat would be paid for inheritance tax." And I said , 
"Y @u and 1 can't come to any agreement like that ; 
t~1e only thing for us to do is to see a good lawye r 
and get his advice." Then he says, "I don't kno w 
who is such;" and I says, "I am waiting for Judg e 

20 Lewis to come back." I had never met him at tha t 
time. And I said, "If you would be satisfied to go 
to him we will go and see him," and I i~mediatel y 
called him up and made an appointment for some 
future day. 

Q., Had you, in the meantime before callino- at b 

my office, talked with anyone about this othe r mat -
t_er? A. Yeis, on the Monday morning after, I , 
called on him and demanded a copy of that trust 
agreement. I went and saw Mr. Seddon, who was 

30 in his office, within an hour, a:qd I told him that Mr . 
Tuck~r had refused to give me my agreement, and 
I detailed the whole conversation, and after he heard 
it all he said, "I can't handle this matter for you ; 
my connection with the bank takes all my time." 
And he said, "In the meantime, don't worry about 
it. Is the stock all in , your name?" I says, "It is. " 
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He says, "Has it been endorsed on the back of it?" 
And I said, "No." He says, "Don't worry about it, 
because unless they forge your signature they can't 
touch that stock." And I said, "I don't believe that 
Mr. Tucker would do that." And then I went to see 
you with Mr. Tucker and it was the first time I had 
ever been in your office. 

Q. Do you recollect what was said by you and 
Mr. Tucker when you were in my office? A. Well, 
we went to your office and Mr. Tucker did all the 
ta lking that morning. He told you the whole story 
from beginning to end. 1 

Q. Did he have the trust agreement with him? 
A. Yes, he did. 

Q. Had you any copy of the trust agreement . 
up to that time? A. No, I didn't. 

Q. Do you recall hearing some question that was 
put by me as to the effect of the trust agreement? 

10 

A. Yes. 20 
Q. D.o you recall whether anything · as to your 

power as trustee of the stock was under discussion 
at the time, in reference to the expenditures of the 
income derived from it? A. Oh yes; Mr. Tucker 
said then that he was in need of funds, and he asked 
you whether or not I would be permitfed to pay him 
something for the support of this boy at the present 
time, on account of this misunderstanding, and he 
said that he had already made an outlay of several 
hundred dollars. The boy had been entered in Man- 30 
lius School that fall, and that he had made this ex-
penditure of seven or eight hundred dollars , and that 
he thought it might be within my rights to reim-
burs e him to that extent. 

Q. Was there some discussion about a larger 
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sum for the maintenance of the house? A. Yes, 
and you told me at that time that you didn't thin k 
th~,.: I could ; th at it wasn't within my rights to pay 
out any moneys. 

Q. You have just mentioned the Manlius School ; 
can you tell me how it happened that Henry Mc-
Cormack was sent to Manlius School? A. Yes. 

Q. Just tell how he happened to be sent there . 
10 A. My sister was contemplating selecting a school 

to which to send this boy, and she was considerin g 
a number of them, and she was talking the matte r 
over with me, and I told her I knew very little of 
boys' schools, but that there was one which my bro-
ther-in-law had attended and that was this Man-
lius School. 

Q. WLat was that man's name? A. Theodore 
Leonard; and I arranged with Mr. Leonard to go 
and talk over the arrangement with my sister about 

20 the Manlius School, which he did; and it was afte r 
that that they visited Manlius School. . 

Q. It was as the result of a conference in my 
office that you directed me to file a bill- in thi3 case, 
was it not? A. Yes, it was. 

Q. Now, pending the litigation, were there any 
steps taken by Mr. Tuck .er toward a settlement of 
the litigation between you and him? A. Yes, about 
the middle of January. 

Q. When did you first hear of his desire to set-
30 tle this litigation? A. I think it was about th e 

11th of January. 
Q. Whom did you hear it from? A. My siste r 

telephoned me. 
Q. And between the bringing of the suit and the 

11th of January Mr. Tucker married again, did he 
not? A. Yes. 
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Q. - Do you remember the date of the marriage? 
A. 1\/Ir. Tucker told me the 17th of November. 

Q. Do you know how long before that date his 
wife had been in Ridgewood? A. She had been in 
his home there for a month before that time. 

Q. Did Mr. Tucker come to your house for any 
pm·pose, and if so state to the court? A. :My sister 
telephoned me, and she said that Mr. Tucker told 
her that he was unusually anxious to settle the mat- 10 
ter, and she said "he would like to see you" and I 
invited him over, . and Mrs. Adams, my sister, and 
my mother who is living there now, and Mr. Tucker 
came over, and he said "I have come to sign the 
Locarno." 

I said, "Just what do you mean?" 
He-said, "I am sick and tired of this whole thing 

and I would just like to be friendly and d:rop the 
matter." 

And I said, "Just what is your proposition?" 20 
Q. By the way, had he told any members of your 

fa.mily that he was married again? A. No. And 
he said, "I am willing to let the trust remain just 
as it is." I said, "Of course, if that is all you want 
I am perfectly willing." And we went on with a 
long conversation about the matter. During the c011-
versa tion some days before I said that I would be 
per fectly willing to turn it over to a trust company 
or to an administrator; and I said, "It isn't that I 
want to keep this thing for myself; I want to pre- 30 
serve it for the boy, and if that will bring about the 
desired end I am perfectly willing to do that." And 
we had a long conversation. He· had gone to a new 
firm of attorneys and they had given him some in-
for mation. Attorneys just love to handle a case like 
this because the money is right there. Well, they 
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told him if the case was settled it would save mon eJ 
for him and for the boys, and he said we would sett le · 
without wasting any more money on attorneys, 

I said I had filed a bill of complaint and wanted to 
finish the matter in a businesslike way. Well, we 
agreed, and I supposed that he did. There was a 
long eonversation, and he told me how unhappy he 
had been, and we told hirn we were ve:ry unhap py, · 

10 too, because he had kept the children away fro,rn us. 
And on Christmas he had returned the gifts we had 
sent them, . and we were very happy that the matt er 
was settled. That was the substance of our conver-
sation. 

Q. How often would you go to your sister's hou se 
when she was living,. Mrs ... Mayer? A.. ·you mean 
when she was . ill? · 

Q. After she was mar:wied; after you came to 
Ridgewood. A. When we were in Ridgewood ] saw 

20 my sister practically eve1ty 'day. We were a devot ed 
family, , and the.re was no estnmgement of any ki11d 
while my sister was alive. , 

Q,. How about the boy Henry? Did you see him 
of ten? A. I saw him very often. He was very 
fond 0£ my mother and my mother was very fon d 
of him. 

Q. Was there any period of time when he lived 
with your mother? A. Yes, h~ lived with my mo-
ther before she married Mr. Tucker. 

30 Q. And after you were married did she live wit h 
you? A. No, just visrted; never lived with me . 

Q·. How often would she see you or your family ? 
A. Oh, every day or two. 

Q. Your relations were friendly up to the tim e 
she rn~r~ied Mr. TMcker? A. Yes, they were. 
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Q. How long was Mrs. Tucker confined to the 
house be.fore she died? A. She was under the care 
of a trained nurse from February until July. 

Q. February, 1926? A. Yes, until July, 1~26. 
Q. What was the trouble she was suffering from? 

A. It was septic endocarditis. 
Q. Was she confined to her room for a long 

time? A. Yes; confined to bed for those months? 
Q. From February to July? A. Yes. 
Q. ·How often were you at her house during that 

period? A. Well, I or my mother or sister spent 
every afternoon with her during that period. 

Q. Were you present with her when she died? 
A. No. 

Q. When did you know that she was dead? A. 
It was about 7 or a quarter after 7 on the morning 
of July 13th. 

Q. When was it that you saw her last before 
she was dead? A. The afternoon before. 

Q. And you had gone home about what time? 
A. Oh, about · 5 or 5 :30. 

Q. And she was surrounded 
family during that period? A. 
period. 

by her immediate 
During all of that 

Q. Now, having heard the conversation with Mr. 
Tucker on or about the 11th of 'January what steps 
did you then take to consummate the arrangement? 
A. I telephoned to your office and you were not able 

10 

20 

to see me until Saturday of that week, and on Satur- 30 
day I went to your office. 

Q. When did you call me up? A. I called you 
up right then; I believe it was right then that I 
called you up when Mr. Tucker was in my house. 
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Q. (By the Court) On the 11th? A. 
the morning of the 11th. 

On 

Q. Did you call me up personally or did you get 
my office? A. I spoke to your clerk. 

Q. That morning? A. Yes, I believe I did th at 
morning. 

Q. Do you happen to know that I was constantl y 
10 engaged in court during the whole of the montb. of 

January and the first few days of Februarv? A. 
Yes, you told me that you were on an important ma t-
ter. 

Q. It doesn't make any difference what the mat-
ter was, but I wasn't able to take the matter up 
promptly? A. No. 

Q. And you did find that I was so engaged tha t 
I couldn't take the matter up at once? A. Yes. 

Q. Did you come to my office on the Saturda y 
20 following the 11th? A. Yes, I did. 

Q. Do you remember about when you arrived ,at 
the office? A. Yes ·; I arrived there about hal f 
past 10 or 11 o'clock. 

Q. And had you seen Mr. Tucker before you got 
._to my office? A. ,Yes, I met him that morning on 

the street and he was on his way to his lawyer 's 
office·. · 

Q. Did you have any conversation with hin1? A. 
Yes, for a minute. 

30 Q. What was the conversation? A. He said to 
me, "I have the stock in my pocket, but the trust 
agreement I forgot to bring; will it make any dif-
ference? " I said, "No, I don't believe it will." He 
says , "I am going to Mr. Dumont's office now;" an d 
I says, "I am going to see Judge Lewis." 

Q. Did you have any reason to know at that time 
that Mr. Tucker was to come to my office? A. The 
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morning that I called you up Mr. Tucker was there, 
and when I called you up it was all arranged that it 

' was all right to ,come there to see you together, and 
when I told you about that you said, "Oh, no, I must 
see you alone for a few minutes," and then I told 
him to arrange to be at Mr. Dumont's office at that 
same hour and after I had seen and talked with 
Jud ge Lewis we would then have a joint conference, 
and that was what he was going to do. 10 

Q. And did you relate to me· what had occurred? 
A. Yes. 

Q. Now, tell us what occurred at that conference 
when Mr. Rosenkrans and Mr. Tucker came there. 
A. Well, they came in and sat down. Mr. Tucker 
took the stock out of his pocket and put it on your 
tabl e, and, in substance, the conversation was this, 
tha t they had come to settle the matter and deliver 
the stock; and you said, "Well, of course, I don't be-
lieve we would care to accept that stock now until 20 
we have a final decree from the court." You spoke 
the n to Mr. , Tucker. You said: "Of course, Mrs. Ma-
yer' s position has been questioned and we must have 
the trust reestablished. It has all been questioned. 
We must have a decree for that purpose, and we 
mus t have a decree for another reason: You have 
written to the Gypsum Company, telling them to 
wit hhold the payment of dividends to her and they 
know that there is litigation pending." And he sug-
gested that "I might write a letter over my signa- 30 
tur e"; and you said "If I were counsel for the com-
pany that wouldn 't be enough and I don't believe the 
company's attorneys would be willing to accept that." 
And then you said, "I must have a decree coveripg 

. 
counsel fees." · 

Q.. Did an yone say anything to that proposition? 
A. l\tir. Tucker or Mr. Rosenkrans-I believe Mr. 
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Rosenkrans said, "W:ell, I don't believe we hav:e to 
go through all that; this is entirely different fro m 
litigation. We can do it in a friendly way, and it can 
be a friendly suit from now on." 

Q. Was that arrangement acceded ·to or not by 
Mr. Rosenkrans and Mr. Tucker? A. Yes, they said 
that would be satisfactory. 

Q. What was said about the stock? A. Mr. 

10 Rosenkrans said, "Well, Mr. Tucker, I think you had 
better · keep the sto.ck until we get su.ch a decree." 

Q. Did Mr. Rosenkrans say anything about his 
authority to act, do you remember? A. He said, 
"Of course I am not authorized to go into this any 
f:urther; .I was. jµst sent here to deliver the stock. " 

Q. Now, during that conference at any time did 
I produce any paper that I wanted Mr. Tucker or 
Mr. Rosenkrans to sign? A. No, you did not. 

Q. Had I known anything at all about the settl e-
20 ment until you had come to the office about 15 min-

utes before? A. No, none of the details. 

30 

(At 4 o'clock the further hearing was adjourne d 
to Thursday, May 28, 1927, at 10 o'clock in the fore-
noon.) 

Hearing of Thursday, May 26, 1927, 10 A. M., 
Chancery Chambers in Jersey City. 

All counsel present as before. 

(Mrs.) ESSIE T. W. MAYER resuming the stan d, 
testified as follows: 

Direct Examination by Judge Lewis ( continued). 

Q. I omitted to ask you, Mrs. Mayer whethe ·r you 
received a key of the second box when the second 
box was opened in the Trust Company Safe Deposi t 
building in Brooklyn? A. Yes, I did. · 
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Q. How did you get that key? PL My sister 
gave it to me. 

Q. And when did you part with it, at the time 
you testified to in December? A. Yes. 

Q. 1924? A. Yes. 
Q. And that was the key you delivered to her? 

A. Yes, when the box was finally closed .. . 
Q. What notice have you received, of any sort 

and of all sorts, of the application for the adoption 10 
by Garrett . R. Tucker of the infant Henry W. Mc-. 
Cormack? A. I have received no notice. 

Q. How did you get knowledge of the proceed-
ings? A. Why, a friend , of mine saw the legal 
notice printed in one of the Ridgewood papers and 
telephoned me that she had seen this notice, and 
the n, of course, I secured a copy of the paper and 
found the notice. 

Q. Did any of the members of your family get 
~ny other notice of that application? A. No. 20 

Mr. Drewen-I suppose the witness doesn't 
know what notice the family got ; they can -
state that for themselves. 

Judge Lewis-I propose to show they didn't 
get notice. 

Mr.- Drewen-And I propose to show that 
we gave the notice that the law prescribed. 

Judge Le~is-That is what I am talking 
about, and that is the only notice. . 30 · 

Mr. Drewen-Exactly. 

Q. How frequently did you see your sister, the 
I~te Mrs. Tucker, after you moved to Ridgewood up 
~-,.., t 1- e time of her death? A. Why , nearly every 
day. 
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Q. Did she at any time express to you any de-
sire to revoke the trust she had made in favo r of 
Henry W. McCormack? A. No, she never did. 

Q. Did she ever express to you any intention of 
revoking the trust in · question? A. No. 

Q. Did she ever give to you any notice, wri tt en 
or otherwise, that she had revoked the trust in 
question? A. Never. 

Q. Did she ever ask you to transfer to her any 
of the shares of stock which stood in your name as 
trustee under that trust? A. She did not. 

Cross Examination by Mr. Drewen : 

Q. Mrs. Mayer, when was it that your sister and 
you first conversed on the subject of discontinuin g 
the box in Brooklyn; do you remember the date ? 
A. Why, yes, it was in December-December, 1924, 
early in the month. 

20 Q. How long after that was it, if you know, that 
the box was actually discontinued and the contents 
removed? A. Why, the box was closed on the 10th 
of December, just a few days after that. 

Q.. Now, how _ long before that, that is to say, 
how long before the time that you and your siste r 
discussed the closing of the box, was it that you 
were spoken to with regard to giving lVIr . Tucke r· 
access to the box? A. Well, Mr . Tucker r eceived 
access to the box in January, 1922. That would be 

~10 almost three years. 
Q. Two yea r s, wouldn't it? A. No, Dec2mber , 

1924. 
Q. That's right; you are ri ght. Now, during that 

period of three years f r om the time that Mr. Tucker 
had access to the box and the t ime the box was 

• 
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closed what, of your own personal property, was 
ther e in that box? A. Nothing. 

Q. But prior to the access of Mr , Tucker to the 
box you had something in the box? A. Not be- · 
longing to me personally. 

Q. Well, belonging to your father? A. An ev-
velope containing securities belonging to my father. 

Q. Anything else besides that that was not the 
property of Mr. Tucker or his wife? A. No, I 10 
don't believe I ever had a thing belonging to myself 
in t hat box. 

Q. Now, after Mr. Tucker had access to the box 
you took things out of the box, didn't you? A. 
That envelope belonging to my father. 

Q. And you took it out of the -box after you were 
consulted by your sister in regard to giving her hus- · 
band access to the box, didn 't you? A. No; I 
couldn't say just when I took that envelope out of 
the box, but it was not necessarily after Mr. Tucker 20 
had access to the box. 

Q. Was it after you had been told that his wife 
wanted him to have access to the box? A. l don't 
believe that had anything to do with it. 

Q. Well, Mrs. Mayer, isn't it a fact that after 
your sister indicated that she wanted her husband 
to have general access to the box jointly ·with the 
other holders of it that you then did go to the box 
for the purpose of removing some of the contents of 
the box? A. You mean, contents belonging to me? 30 

Q. No. A. No, I don't belie·ve I did. 
Q. I am not including any papers in the box 

tha t you didn't have the ri ght to take out. Now, do 
you underst and the question? A. I think I do. 
Per haps I had better hear that question again. 
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Q. I will reframe the question: At or about the 
time that you were fir.st spoken to about Mr. rruck er 
having access to the box, isn't it a fact that yon went 
to he box for the purpose of getting · some of its con-
tents? A. I don't rememben ever doing that. 

Q. Then it isn't clearly in your mind wheth er 
you , did or did not? That is what you intended · to 
answe-r, isn lt it? A. Well, yes. 

Q. Now, when did you first: state to Judge : Lewis 
the st@ry that you have just told on th-:e· stand in thi s 
case? A. I fir.st visited Judge Lewis with Mr. 
Tucker om 8ept •ember 2'3d~ but I saw Judge Lewis 
again on. September ·2f'.lth, I believe it was. 

Q.. But you did, prior to the opening , of the hea r-
inz of this · case, tell JJUdg:e Lewis an o:fi the detail s 
that you have stated in your testimony here, did 
you not? A. I believe so, yes. 

Q. And you told · everiything that is included in 

20 you r. testimony? A.. Yes: 

30 

Q. And about how long before these hearin gs 
were opened was it, would you say, that you had 
completely told Judge · Lewis all those things? A. 
'\iVell, I had many conferences with Judge Lewis. I 
told him all those things, I believe, by the time my 
complaint was filed. 

Q. . .And you regarded it as a matter of some im-
portance, didn't you, that you did not have posses -
sicm of this trust agr -eement itself? A. I did. 

Q. And you stated that to Judge Lewis, that you 
did not have it? A. I did. 

Q. And you explained to him the circumstanc e 
that you stated here concerning your not having the 
trust agreement? A. I did. 

Q. Now when Mr. Tucker testified in this case 
that his wife, your sister, obtained the agreemen t 
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from you at your home prior to her visit to Penn-
sylvania to see Mr. Holmes, that was the first time 
you had heard that story, was it? A. That was. 

Q. And during the time that M:r. Tucker gave 
his testimony on that day about that trust agree-
ment you sat beside your counsel, Judge Lewis, all 
the time, didn't you, in this court-room? A. Yes. 

Q. Throughout the entire giving of that testi-
mony; is that right? A. Yes. 10 

Q. And you say, do you not, that when Mr. Tuck-
er t old of his wife getting that trust agreement-the 
one that you had-that was in direct conflict with 
what you had told Judge Lewis concerning the fact 
tha t you did not have possession of it at the time 
of her death? A. Yes. 

Q. Isn't it a fact, Mrs. Mayer, that after Mr. 
Tucker had testified on the first day, March 24th, 
you told Judge Lewis the circumstance that you have 
now testified to as to your not having the trust 20 
agr eement in your possession? A. (Witness 
pauses.) 

Q. Do you understand the question? A. J don't 
thi nk I do. 

Q. All right; that is my fault. Isn't it a fact that 
it was not until after Mr. Tucker testified about his 
wife getting the trust agreement from you-I say 
not until after that-that you toid Judge Lewis the 
fact s that you have now testified to concerning your 
not having possession of it? A. No, I don't be- 30 
lieve it was. 

Q. You say you do not believe it was; th at is the 
fact; that is your answer, you do not believe it was? 
A. Yes , I told Judge Lewis all of the facts in this 
c~se befor e that first hearing. 
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Q. Well, for the sake of being perfectly clear, 
will you just isolate in your mind this one fact in 
regard to the possession of this trust agreement. As 
to that one thing I ask you, whether or not it was 
after Mr . Tucker testified that you t,old the circu m-
stances to your counsel? A. No, it was not. 

Q. Well, is there any uncertainty about that in 
your mind, Mrs. May~r? A. No, there is not. 

10 Q., You have already told us, have you not, th at 
you believed that it was before Mr. Tucker testifie d 
that you told it? A. You mean that I did not ha ve 
the trust agreement-how I happened not tb hav e 
the trust agreement? Is that your question? 

Q. No; my question is entirely a matter of when 
it was that you communicated these statem~nts of 
fact to Judge Lewis concerning your not having th e 
trust agreement. Do you understand me· now? A. 
I told Judge Lewis all about not having the trus t 

20 agreement before that hearing. 
Q. Well, are you sure that you did, or is it only 

a_ matte ,r of belief that you did? A. I did. 
Q. Well, why did you testify a moment ago tha t 

you believed that you did? You did so testify, didn 't 
you? A. Well, I may have. 

Q. What was the date of your sister's marriag e 
to Mr. Tucker? A. October 21, 1914. 

Q. When was it that you first heard of the like-
lihood of such an event? A. About June, 1914. 

30 Q. Did your sister communicate it to you? A. 
She may have told me first. 

Q. Now, you had many conversations with your 
sister between June and the time of the marriage 
itself, about her marriage to Mr. Tucker, didn't you ? 
A. I did. 
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Q. Very many, in fact? A. No, I didn't have 
very many . 

Q. Just many? A. I couldn't have had very 
many, because she was in Water Gap and I was in 
Brooklyn for the entire summer. 

Q. How often did you see your sister that sum-
mer, from June to October? 

Judge Lewis-What year? 10 
Mr. Drewen-1914, that summer of the 

marriage. 

A. Why, I spent my vacation at Delaware Water 
Gap that summer, and then I didn't see her again 
unti l she came in. 

Q. How long were you at the Water Gap? A. 
About two weeks. 

Q. When did you go to the Water Gap? A. I 
don't remember just when; probably the first of 2o 
August. 

Q. Was it then that your sister told you about 
her engagement, or her attachment for Mr. Tucker? 
A. Oh, no; it was earlier than that. 

Q. But during that two weeks you did discuss 
it every frequently, didn't you? A. Yes. 

Q. With her daily? A. Yes. 
Q. And those two weeks of your lives you spent 

together? A. Yes. 
Q. Did you then discuss with her this q1-1estion 30 

of a trust estate for Henry? A. No: 
Q. Didn't mention it to her? A. No, not at 

that time; it was later than that. 
Q. How's that? A. I believe it was later than 

that . 
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· Q. How late? How long after-? A. \Vell, I 
should say it was after she returned home from her 
vacation. 

Q. When did she return? A. As I rememb er 
it, it was after Labor Day. 

Q. And you and youT parents had discusse:d th at 
between you, had you not, before you s.aw your sis-
ter about it? A. No, I had not. 

10. Q. Were you present when your father spoke to 
her, as yo.u have testified, ahout her separating some 
property for Henry? A. No. 

Q. Who told you that that had occurred? A. 
As I remember it, she told me when she asked me 
if I would be.c.orne trustee. I didn't think very much 
about it at that time. 

Q. Ent t here was a time when you ·yourself did 
begin to speak to your sister about that matter af-
ter her return home in September? A. Not unti l 

20 the time that she asked me if I would become trus t-
ee. 

Q. You had never mentioned it? A. I don't 
remember of having mentioned it. She may have 
spoken to me, but I never mentioned it to her. 

Q. Do you mean to say that that was never dis-
cussed in your family circle by your mother and 
your father and you before that trust agreeme nt 
wa,s. made? A. Shortly before, possibJy, but not 
during that summer before Mrs. Tucker came hom e. 

30 Q. And the whole basis of that advice to Mrs. 
Tucker was the uncertainty of Jhe character of th e 
man whom she was to make her husband, wasn't it ? 
A. No, I wouldn't say that. 

Q. Well, what? A. Mr. McCormack had left 
his estate entirely to my sister, had made no pro-
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v:ision foir the boy, and it was because- he . had left 
this and my sister was anticipating this other mar- -
riage that my father thought she should provide 
for that boy. 

Q. I am talking about- your conversations with 
your sister. I assume that you did not hear what 
your father said? A. No, I don~t believe I did; 
I don't remember it. 

Q. You knew, did you not, that your siste -r co,uld 10_ 
have provided , for Henry regardless 0f. the m::tr.riage 
to Mr. Tucker? A. She could have? 

Q. Yes ; you realized that? A. Yes. 
Q.. Then there was : a. fear, was there not, that 

the marriage to Mr. Tucker would prevent, or cause 
the likelihood that Henry would not be provided 
for ? A. Yes; we had heard many rumors re:gard-
ing Mr. Tucker. 

Q.. I see. And it was the rumors regarding Mr. 
Tucker that went into your counsels regairding this 20 
separate estate? A. Yes. 

Q. And, of course, these rumors that you heard 
were conveyed to your sister about Mr. Tucker? 
A. Yes. 

Q. You conveyed some of them yourself, didn't 
you ? A. I believe so. 

Q. And it was done for the purpose of dissuad-
ing your sister · from the marriage, wasn't it? A. 
It was. 

Q. Now, after the marriage of Mr. Tucker to 30 
your sister your association with your sister con-
tin ued as before? A. Yes. 

Q. You spent a good deal of time in Tu.et com• 
pany? A. Yes. 

Q. And I presume also in her husband's com-
pany ? A. I did. 
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Q. Your sister was a very fond mother, wasn't 
she? A. She was. 

Q. And would you say now, Mrs. Mayer, th at 
your sister had even, as a mother, extraordin ary 
devotion for her children? A. · She did. 

Q. There were three children born to your sis-
ter of the marriage to Mr. Tucker, weren't ther e? 
A. There were. 

10 Q. And you yourself have been att~ched to tho se 
children, haven't you? A. · Yes, I have. 

Q. And your sister was very much devoted to 
them, wasn't she? A. She was. 

Q. Your sister, from anything that you could 
observe, with all the fondness that she had for her 
children gave it equally to all four? A. I wouldn 't 
say that. 

Q. You wouldn't say that? . A. No. 
Q. Then what do you say about it, that she had 

20 greater a.ff ection to Henry than for the other three ? 
A. · I have always felt that he was her favorit~. 

Q. She never told you that? A. No, but I have 
many, many times noticed that she favored him. 

Q. She never told you that, did she? A. No. 
Q. And what you are telling us about this sepa -

rate place that Henry had in her affections was a 
matter of your feelings about it, wasn't it? A. In-
tuition. 

Q. How many years passed between the birt h 
~H> of Mrs. Tucker's son Rezeau until Mrs. Tucker 's 

death? 

The Court-Which one is Rezeau? 
Mr. Drewen-The oldest one. 
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A. I will have to think of that. 
Q. Perhaps I can help you. A. Well, 11 years. 
Q. And for many years your contact with your 

sister was very close? A. Very close. 
Q. And as the other children came along, Betty 

and James, and grew in the household, they livea 
together as children of the same parents, didn't 
they ? A. Yes. 

Q. And in n-o way that you could perceive was 10 
ther e the slightest circumstance indicating that 
these children weren't children of the · same parents? 
A. No. 

Q. And it was in this domestic circle created by 
the marriage and by the coming of three more child-
ren that there was manifested to you this extra-
ordinary aff ecUon ais a mother that your sister 
showed? A. She was a very fond mother, yes. 

Q. (By the Court) You say that you 20 
thought that Henry was her favorite child; 
you mean just as almost all parents have 
some one child that they seem to care more 
for and favor? A. Well, she woTried so 
much more about him, apparently-worried 
so much more about him always. Yes, I 
might say that she did favor him in that 
way. She didn't say that she favored him. 

Q. She probably would have denied that 
she favored any one over the others? A. 30 
She probably would. 

Q. Is James the youngest? A. Yes. 
Q. How old is he? A. Oh, about eight. 

Q. By the way, you regard all these children as 
very attractive children? A. I do. 
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The Court-Ml ! ehildren are · attractive if 
you give them a chance .-

Mr .. Brewen-I know. 

Q. Now, Mrs. Mayer, yoff had some <ton:.versa-
tions, didn't you, with your sister _with regard to 
your acti:trg: under. this t:rrnist in case ! <9f her <re-ath?. 
A. Not acting under the trust in cas·e, o.f her death. 

lO Q~ Well, I calL your attention ( coun.s.el turning to 
tliLe· :necor.cl i:n. this ea.use,, page 15:6)1. What: is1 there 
on you.r mi'llld: that. yGu expect? If I ha:.ve misstated 
it, what is the correct solution? A. I know how it 
appea ms hlrer~~ 

Q~ Yorn do?· A. Yes:.. Th.ere, I b.elieve it say.s 
that I will act a'S trustee - and take ca.re of the boy 
iru ~a'Se of l:roeT death; but L don't believe that is-what 
I meant to s.ay· exaatly~ 

Q. vVhen was your attention first called to that 
20 s1m±e·ment in, this testimony, after you made it , as 

ap.ipea;rs fa)r this transcript? · A.. r read that testi- , 
runny yesterday. 

Q~. And was that the fiirst. time that it occurred 
to you? : Just ~xactl;v what you said on that point? 
A.. r:Fhait is tfre first tha.t I saw that it appeared 
tlitat way. lt was not my intention to so st ate it . 

Q. Hlow was- it your i.Trtentfon to state it? A. 
She . aske<d, m·<f if I would become trustee of this trust 
amd1 if Ii wo:tilcli al,ways take care of the boy, and I 

30 said that I . would. 
Q. That , is what you say you intended to say, 

but it says · here in the record: "And she asked me 
if I would· become itrustee of this trust fund, and in 
case of her death look after the interest of her boy." 
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The Court-"She consulted her attorney, 
who was ex-Judge Farrand .of New York; and 
she asked me" and so forth. 

Q. So that, so far as you intended to state it, 
th ere, was no association, necessarily, with the death 
of your sister at all, was there? A. No. 

Q. And you now say, that when your sister made 
th is request of you, there was no contemplation of 10 
your doing it after her death, or in the event of her 
death? A. Not after her death. 

Q. How is it, then, that you so clearly incorporate 
in your statement in this testimony that it was in 
case of her death that you would look after the in-
ter est of her boy? Can you explain that? A. I 
th ink the way I have put it now explains that to you. 

Q. Explains what to me? A. I say if I said 
tha t she asked me to take care of the boy in case of 
her death I didn't mean that ; she asked me to be- 20 
come trustee and look after her boy. But that hasn't 
anything to do with the exercising of my powers 
as trustee. 

Q. You are getting ahead of me, Mrs. Mayer. I 
want you to explain to th'is court how it is that you 
so clearly incorporated in this statement the fact 
th at you were to look after the interest of the boy 
in the case of your sister's death, when you now 
say that her death had nothing to do with it. Can 
~rou expkin it? A. Why, yes, I can. She asked me 30 , 
if I would 'always take care of her boy in case of her 
death; not to look after his interest in the trust. 

Q. Oh, so she did ask you to look after her boy 
in case of her death? A. She did. 

Q. Then what do you say is wrong with this 
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testimony? A. She didn't ask me to look af te:i: 
his inte ,rest in the trust. 

Q. 
A. 

So the !Nord "interest" is what you object to 'l 
I do. 

Q. What you now say is, that you were to look 
after the boy in case of her death? A. She asked 
me that at that time. 

Q. ~ut, as a matter of fact, you did conduct your-
to self with regard to this trust, did you not, Just as 

if you were to really act as trustee only in the event 
of your sister's death, didn't you? A. No, I 
wouldn't say that. 

20 

Judge Lewis-If Your Honor please, I ob-
ject to all this sort of cross-examination. I 
object to any parol . evidence for the purpose 
of varying or contradicting the terms of th e 
trust agreement. 

The Court-I don't know what Mr. Drew -
en's purpose is. I assume it is for the purpos e 
of impeaching the testimony of the witness . 
I don't want to make him state his purpose 
on cross-examination. 

Mr. Drewen-I won't dwell on it. 

Q. It was your sister who provided for the edu-
cation and maintenance of Henry, wasn't it? A. 
Out of the trust dividends. 

30 · Q. Now, won't you please answer the question ? 

Judge Lewis-That was an answer to your 
question: "Out of · the trust dividends." 

Mr. Drewen-I ask that "out of the trust 
dividends" be stricken out as not responsive , 

The Court-I suppose that does call for a 
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"yes" or "no" answer, and I su~pose the an-
swer is "yes." 

. Judge Lewis-I object to the question, sir, 
upon the ground that the question doesn't 
ask anything that is clear to her, as to ·whe-
ther she provided. There should also be in-
cluded in the question ap interrogatory as to 
whether she provided in a certain way. It 
might include taking him in a horse and wag- 10 
on to school. 

Mr. Drewen-The witness hasn't said it 
wasn't cle·ar. 

The Court-I overrule the objection. She 
can make as full an explanation as she pleases 
on redirect. 

Q. You say it was Mrs. Tucker who provided for 
the education and support of Henry? A. Yes, ac-
tually. 20 

Q. And on each occasion of the receipt of a cash 
dividend you turned it over to Mrs. Tucker, rlid you 
not? A. I did. 

Q. And on some occasions they were delivered 
by you to Mr. Tucker? A. They were. 

Q. How long before Mrs. Tucker's death would 
you say it was that the last half dividend was turned 
over? A. About the first of July. 

Q. And your sister died on the 13th? A. Yes. 
Q. And that was given by you to Mr. Tucker, 30 

wasn' t it? A. No, it was not. 
Q. What did you do with it? A. I took it up 

and gave it to my sister. She was in bed, but I gave 
it to her. 

Q. Now, when was it, Mrs. 1\/Iayer, that you 
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asked your sister whether or not you had access to \ 
the Paterson box? A. That was after the 1rnceipt 
of the stock dividend in 1925. The stock divide nd 
came in December of 1925. 

Q. • And how long after it, the latter part of 1925 
in the same month was i.t that you asked her whe th-
er you had access to t_he Paterson box? · A. Short-
ly after the receipt of that stock. 

10 Q. What did your sister say? A. She said she 
,,,vasn't sure, but if not she would see a:bo1mt it. 

Q~ Was , that the end of it? A. That was t he 
end of it. 

Q_ D:i:d you ever lb.iring the subjeet up to her 
again? A. No,. 1 didn't, beeamse shortly af 'te r-
wards she was taken seriously ill. 

Q. And there was never any mention of th at 
subject at aJI between you after that? A. Not 
aga in. 

20 Q; And you never made any inquiry of any othe r 
person, to find out: whether you had aecess to , the 
Paterson box? A. I never did. 

Q. How long after the marriage of your sist er 
was it that the first cash dividend was received fro m 
stock that was in your name as trustee? A. I r e- · 
ceived that in December, 1914. 

Q. And you endorsed that check over and o-ave 
b 

it to your sister1 A. Yes. 
Q. And that is all tha it took place about th at , 

30 you simply endorsed it over and brought it imm e-
diately to your sister? A. We had a conversatio n 
about it before that. 

Q. Wh at conversation? A. We had considere d 
the matter-

Q. No, what was the convers1tion? A. Well1 
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I can 't tell you just all of that conversation, but it 
was decided between us in that conversation-

Q. Can't you tell me what was said by both of 
you? A. No, I can't remember just what was said. 

Q. But it was as the result of what was said 
that you then and thereafter until your sister died 
turn ed over all the cash proceeds to her? A. Yes. 

Q. There was never any discussion of the same 
subj ect again between you and your sister, was 10 
ther e? A. Not after that decision. 

Q. You said in your direct examination that af-
ter your sister's death you knew that Mr. Tucker 
had removed securities from the Paterson box, did 
you ? A. I did. 

Q. Well, you knew that from the fact that you 
were present when your husband and Mr. Tucker 
star ted out from the house that morning to go to 
the bank, didn't you? A. I didn't know it, no, 
not from that. · 20 

Q. Weren't you present when Mr. Mayer and 
Mr. Tucker left your home at Ridgewood to go to 
the Pa t erson bank? A. I was. 

Q. You knew where your husband was going? 
A. I knew they Were going to Paterson, yes. 

Q. You knew where they were going in. Pater-
son? A. I knew they were going to the bank. 

Q. Wasn't it from that that you knew that Mr. 
Tucker had taken the securities from the box? A. 
No, it was not. 30 

Q. How did y,ou know it? A. They returned at 
noon to have luncheon, and it was then that I knew 
that Mr. Tucker had taken the securities out of 
that box. 

Q. Well, Mrs. Mayer, you knew in the morning 
the purpose for which they left to go to Paterson , 
didn't you? A. I did not. 
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Q. Didn't your husband tell you"? A. My hus-
band didn't know. 

Q. What? A. He didn't know. 
Q. He didn't know? A.. No. 
Q. I show you the signature on the first paper in 

exhibit C-1, purporting to be that of George C. Ma-
yer, and ask you if you know that signature? A. 
Yes. 

10 Q. Is that your husband's signature? A. It is. 
Q. And you were present when that was signe d, 

weren't you? A. I don't think so. I don't reme m-
ber seeing it signed. 

Judge Lewis-It was signed by whom, Mr. 
Drewen? 

Mr. Drewen-By her husband. 
Q. (By Judge Lewis) Were you presen t 

when that was signed by your husband? A. 
20 No, I was not. 

Q. Well, I asked you a moment ago if you wer e 
present and you said you didn't remember, and now 
you say you weren't. A. I don't remember being 
present. That was the morning my sister died. 

Q. Yes, I understand. The decision that you and 
your sister came to at the time you handed her th e 
first dividend check was, that she was to receive all 
the dividend checks from this trust stock, was it 

~{0 not? A. Yes. 
Q. And that decision, as I have stated jt, was 

the only decision that you and your sister had ar-
rived at on that occasion? A. It was not the full 

} 

understanding. 
Q. Whose understanding was it? A. The un-
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ders tanding that my sister and I had after the con-
versa tion in regard to the dividend check. 

Q. Haven't you stated it fully? A. You see, 
there was a decision. 

Q. You said that first. A. There was a de-
cision. You have asked me to relate the conversa-
tion, word for word, which I can't do. 

Q. I'm · not asking you that now ; I'm asking you 
whether or not I have not myself correctly stated 10 
the decision that you and your sister came to, when 
I say that the decision you came to was that you 
were to turn the cash proceeds of his trust stock 
over to your sister? A. That was the decision. 

Q. I think that is all. 

Redirect Examination by Judge Lewis: 

Q. What was the nature of the relations between 
you · and your husband and Mr. Tucker, up to the 
time of your sister's burial? A. (Witness pauses.) 20 

The Court-How did you get along with Mr. 
Tucker up to that time-you and your hus-
band and Mr. Tucker? 

A. We were friendly-very friendly. 
Q. Did you, before any testimony was taken in 

this case, read the bill of complaint filed in it and the 
answer of the defendant? A. I did. 

Q. You say that the decision of your -self and 30 
your sister, upon the occasion in regard to which Mr. 
Drewen has asked you, was to turn the checks for 
dividends over to her? A. That's right. 

Q. You said that that was the decision, and you 
attem pted to say it was not ~he understanding-the 
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full understanding, or words to that effect; what did 
you have in your mind by way of explanation of th at 
decision? A. The under .standing was that I was 
to turn those checks over to her with which she 
would provide for his maintenance, education and 
support. 

Q. When your sister died where were you and 
your husband Mr. Mayer? A. We were in our own 

10 home. 
Q. When did you hear she was dead? A. 

About 7 o'clock in the morning. 
Q. How did Mr. Mayer come to go to Paterso n 

with Mr. Tucker? A. Mr. Tucker asked him to 
accompany him to Paterson; he wanted to have his 
car washed and he wanted to go to the bank. 

(Mrs.) EDITH W. ADAMS sworn on behalf of 
20 the complainant, testified as follows: 

Direct Examination by Judge Lewis: 

Q. Where do you live, Mrs. Ada.ms? A. 117 
Linwood Avenue, Ridgewood. 

Q. Are you the youngest daughter of the thre e 
daughters of your father Mr. Watters, and siste r 
of Mrs. Mayer and the late Mrs. Tucker? A. I 
am. 

Q. Did you live with your father and mother in 
30 Brooklyn? A. I did. 

Q. And who else wr.8 living · there at that tim e, 
say, about the year of 1924? A. Why, my siste r 
Mrs. Mayer and lier husband and the little girl 

. . 
Helen-

Q. Whose little girl? . A. Mrs. Mayer 's little 
girl. 
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Q. In that year were you yourself sick? A. I 
was. 

Q. And did it cause you to go away from home? 
A. Yes. 

Q. And where to? A. Saranac Lake. 
Q. And who was with you there? A. My mo-

ther. 
Q. What was the condition of your father's 

healt h at that time? A. My father had not been 10 well for years and his condition became very serious 
while we were away during that year. 

Q. Who was taking care of you? A. My sis-
ter Mrs. Mayer. 

Q. Do you remember your mother being called 
back home about that time -, December 24th? A. 
At Thanksgiving, i924. 

Q. And your father died how long afterwards? 
A. On Christmas day, 1924. 

Q. Were you home? A. I was not. 
Q. When did you move to Ridgewood? A. In 20 

March, 1925. 
Q. At the same time that your sister Mrs. Ma-

yer moved and your mother? A. Yes. I had come 
home from Saranac Lake in January and we all 
moved in March. 

Q. That was of the year-· A. 1925. 
Q. · Were the Tucke,rs-Garrett R. Tucker and 

his wife and family-at Ridgewood at that time"? 
A. Yes, they were. 

Q. They had moved before you went there? A. 30 
!Yes. 

Q. Were you then married? A. No, I wasn't. 
Q. How soon after were you married? A. I 

was married in October, 1926, about a year and a 
half after. 
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Q. And up to that time did you continue to live 
with your mother in Ridgewood? A. Yes, in Mrs. 
Mayer's home. Mother and I lived with Mrs . Mayer 
in Ridgewood. 

Q. When you were married did you change your 
place of abode? A. Yes .. 

Q. Where did- you go? A. I moved to 117 Lin-
wood Avenue, Ridgewood. 

10 Q. While you were living · at your sister's hou se 
- lVIrs. Mayer's house-did you see your sister the 
late Mrs . Tucker more or less frequently? A. 
Practicaclly every day . 

Q. Where? A. Well, we lived just within a 
few blocks of each other, and before she was take n 
sick she either came to our house or we went down 
there aft er she was sick in bed, and spend every 
afternoon with her with the exception of two or 
three times I visited in the city, 

20 Q. Did you ever have a conversation with her 
in Rid gewood which caused the trust that she ,ha d 
made in favor of Henry W. McCormick to be spoke n 
of? A. I did. 

Q. When was that conversation? A. r can 't 
say the exact date, but I imagine it was about tw o 
or three weeks before she died. 

Q. Now, please tell the court what that conver -
sation was-the substance of it-between you an d 
her. A. We were just having a general convers a-

80 tion and, somehow or other, we got on the subjec t 
of money and the comparative wealth of differen t 
people that we knew, and she said in a laughing wa y, 
that somebody had said to her , "You with all you r 
million s ?" And she said, "I don't know where the y 
get the idea that I am so wealthy, because" she said , 
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"I rea lly haven't got so much." And she went on to 
say that "of course, the Gypsum stock is worth a 
little now; I haven't so much because half of that is 
Henry' s." 

Q. Now, was there anyone else present? A. 
No, th ere wasn't. 

Q. At that conversation? A. No. 
Q. Was there anything else said, in substance? 

A. Well, I don't remember what else was said. Of 10 
course, we did go on talking all the afternoon and 
I don't remember what else was said on the subject. 

Q. Do you remember, after your sister's death , 
having a conversation in which Mr. Tucker and your 
mother and Mrs. Mayer participated, at your house 
or your mother's house somewhere, after Christmas, 
1926? A. Yes, I do. , 

Q. About when was that? A. About the mid-:-
dle of January, 1927. 

Q. Now, please tell the court what was said at 2o 
that conversation by any and everyone that was 
present at it. A. Mr. Tucker, early in the morn-
ing, called up our house and talked to my husband 
and said that that he was coming down; didn't say 
what for. 

Q. What day . of the week was it? A. Why, 
I'm not sure; I think it was Tuesday. 

Q. It was not a Sunda y or Saturday? A. No. 
Q. Well, proceed. A. About 15 minutes later 

he arr ived, and after talking for a few minutes with 30 
my hu sband he asked for mother, and mother and 
I went in and Mr. Tucker spoke to both of us, and 
he said that he would like to settle this matter ; 
that he had been very unhappy, and that he couldn't 

. ' 

sleep nights. He h2dn't been well and it had been 
preying on his mind, and he was very anxious to 
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get it settled. Not only that, he had seen a firm of 
lawyers that had advised him that the best thin g to 
do would be to settle. He said, I believe, that he had 
been in to see my husband on one or two occasion s-

Q. At the office in New York? A. In New York 
before that, and he told my husband that he 
thought-

Mr. Drewen-J ust a moment. I object to 
that, ,of course~ 

A. Well, I thought you wanted the whole story . 

The Court-Is this what he told you or 
what your husband told you about what he 
told your husband? 

Q. I want you to say what was said in your pre-
20 sence by Mr. Tucker and you and your mother th at 

morning when you say Mr. Tucker came ov_er to 
your hou se, somewhere-whatever date it was in 
January that you mentioned . 

The Court-Now you just reached -the point 
where you said that he had answered your 
husband at his · office. 

A. Well, I will take that out. He said that he had 
30 always been under the impression that my sist er, 

Mrs. Mayer, was out after the money, but that Char-
ley, my husband, had told him that that was not so, 
that she probably would not keep this trust, that 
she migh t put it with a trust company if she felt 
that that was a better thing to do after this case 
had been settled; arid so Mr. Tucker said, when he 
heard tha:t, that it changed his whole attitude and; 
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of course, in that case he would be willing to settle . 
And we said that we would all be very glad to have 
the matter settled in that way, because that was all 
we wanted. He said that he was willing to allow the 
trust to stand, and we said it was the right thing 
to be done. And so we said that we would talk it 
over with my sister; and I telephoned to her and she 
said she would be glad to talk it over, and we all 
went up to her house. 10 

Q. Your sister Mrs. Mayer? A. Yes. And he 
told her about the same thing that he had told us; 
and she said to him, "What is your proposition? ' '-

And he said, "I have no proposition." 
And she said, "You mean to let this trust stand?" 
He said, "That is exactly what I mean." 
And she said, "Of course in that case I would be 

perf ectly willing to settle, and glad to, because that 
is the only way that would be right." And after that 
we had a general conversation on the matter. . 2o 

Q. When Mr. Tucker came to your mother's 
house, or your house, as you say, in the · first instance 
was there anything said about any communication 
being had by your mother? · A. I think he men-
tioned a letter that mother had written him just af-
ter Christmas. 

Q. Had yo-J sent any Christmas present to Mr. 
Tucker's children at Christmas time? A. Yes, sir. 

Q. You yourself ? . A. Yes. 
Q. And any other members of the family? A. 30 

Yes, we all sent presents. 
Q. And what became of them? A. The y were 

retur ned , unopened. 
Q. By whom? A. Mr. Tucker , I presume. 
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Mr. Drewen-1 ask that that be stric ken 
out . 

The Court-That may be stricken out. 

Q. Do you know how they were returned? A. 
They were returned by Western Union messeng er. 

Q. Do you know' who took them to the Wes tern 
Union? A. Yes, the man in the Western Union 

10 office told us that Mr. Tucker did. 

Mr. Drewen-1 ask that that be strick en 
out. 

The Court-It may be stricken out as hear-
say. 

Cross-Examination by Mr. Drew en : 

Q. Mrs. Adams, you remember when your siste r 
Mrs. Tucker became . seriously ill and was confined 

20 to her bed? A. Yes, I do. 
Q. How long was that before her death? About 

a year, wasn't it? A. About six months. 
Q. And during that period of six months you vis-

ited your . sister pretty of ten ? A. Very of ten. 
Q. Was it daily? A. I would say daily. 
Q. And I understand you to have said . that th e 

only exceptions to those daily visits were days when 
you made other visits in New York? A. Yes. 

Q. When did you usually go to see your siste r, 
' 30 in the morning or afternoon? A. Afternoon. 

Q. And you would spend how much time wit h 
her, as a rule? A. While the nurse was out, from 
about 3 or 6. 

Q. Was the nurse out every afternoon? A. 
Yes. 
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Q. And you went there to keep your sister's 
company and serve her the best you could; is that 
righ t? A. Yes, I did. 

Q. Now, you talked a good deal to your sister 
during those visits? A. I did. 

Q. Every day? A. Every day. 
Q. How long before your sister's death did these 

visits cease? A. The afternoon before. 
Q. So it went on right down almost to the end? 10 

A. Yes. 
Q. During the three weeks preceding your sis-

ter's death you saw her every day? A. I did. 
Q. And did you spend the time on those days 

for three weeks from 3 to 6 in the afternoon? A. 
There were some days when she was too ill and in 
very great pain that I ditln't stay with her three 
hours. 

Q. But you were with her and spent some time in 
conversing with her every day for those three weeks? 20 
A. Yes. 

Q. How many days were there of those three 
weeks that your sister was in so great pain that you 
couldn't converse with her? A. I couldn't say how 
many days. 

Q. The last time you saw her was July 12th? A; 
Yes. 

Q. Did you converse with her that day? A. I 
did. 

Q. And spent how many hours with her? A. 30 
I spent one hour with her that day. 

Q. Now, can you tell us what you and your sis-
ter discussed on that day-the day before her death 
-wha t you talked about? A. I cannot. I was 
not alone with her on that day. 

Q. Who else was with her? A. I remember 
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that afternoon very distinctly. Do you want me to 
tell you about it? 

Q. I just want you to simply answer the ques-
tions. Who else was there at your sister's hom e? 
A. At the time, there was my mother, the man 
that is now my husband, and my sister Mrs. May-
er; I think that was all. · 

Q. How long were those persons in your siste r's 
lO room that afternoon? A. I should say about an 

hour. 
Q. Conversing generally? A. Yes. 
Q. Can you tell us any of the conversation? A. 

I don't remember it. 
Q. Do you remember any of · the conversati on 

th :::t took pla.ce the day when you were all in your 
sister's r oom? A. Those last few days she had 
gotten out of bed and walked and we talked about 
how far she could walk each day. She thought she 

20 was getting better because she walked a little every 
day, and we t alked about her condition, r.n~ t ried 
to encourage her. 

Q. Can you tell us what you and your sister dis-
cussed? I don't ask you to tell the subst ance of t he 
conversation but the topic or theme of the conver-
sation that you had with your sister on these days 
of the three weeks preceding her death? A. Th ere 
was no special theme; just gener al conversa t ion. 

Q. Convers ation that r ather wnndered over .'1 

30 number of subjects, did it? A. Yes. 
Q. Can you tell us what any of those subje cts 

wer e? A. (Witness pauses). 
Q. If you can't, say so. A. No, no thin~ of ::m7 

import ance. 
Q. Now, can you tell us wh at you and your sis-

ter discussed throughout the earl y pa r t of the six 
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months period in which you paid visits to her? A, 
I cannot. 

Q. You have no recollection of anything that 
you talked about? A. Just general conversation. 

Q. You can't tell us anything that was said? 
A. No, I cannot. 

Q. So that the one conversation, the one ex-
change of words that passed between you . that you 
do r emember in that period of six months, suffi- 10 
cient for you to state the language used, is that 
with regard to Henry's ownership of half of the 
stock? A. I remember that distinctly. 

Q. How long were you in the room with your 
sister that day? A. I don't remember exactly how 
long, for I was spending the afternoon with her. 

Q. You have said it was three weeks before her 
death. A. I wouldn't say the day exactly. I say 
it was a few weeks before her death. 

Q. I think you said three weeks. A. I think I 20 
said two or three weeks. 

Q. Were you there an hour that day? A. I 
thin k I was. 

Q. Two hours? A. I should say two hours. 
Q. Were you there three hours? A. Probably 

thre e hours. 
Q. Talking with her all that time? A. She 

may have slept a . part of the time. I may have read 
to her . I was talking to her a part of the time . 

Q. What brought a.bout this subject of compari- 30 
son of wealth? A. I don't remember exactl y. 

Q. You can't tell what introduced that subject 
in the conversation? A. No, I can't. 

Q. You don't remember that at all? Before this 
subje ct of the ownership of the Gypsum stock was 
touch ed · upon who were the families you we.re dis-
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cussing with your sister? A. One or two fami-
lies that we know. 

Q. In Ridgewood? A. · The one that I am par-
ticularly thinking of is in Brooklyn. 

Q. And you have told us all that was said be-
tween you and your sister, or by your sister, in re-
gard to the ownership of this Gypsum stock? A. 
I don't know that I have told all; I have told you all 

lO that I remember. 
Q. May there have been something in that con-

versation that you don't remember? A. I don't 
think so. 

Q. Your belief is that you have told us all that 
you said? A. I can't remember what I answe red 
to that; it probably went on. 

Q. No, what I ask you, Mrs. Adams, is this: It 
is your belief, is it not, that you have told us all 
that your sister said to you on that subject? A. 

20 I have told you all that I remember on that subje ct. 
Q. When did you first repeat that conversat ion 

after it occurred? A. I repeated that to the fami-
ly when I went home, I think probably the next day. 

Q. What was the ,occasion for that? A. I don't 
remember. 

Q. Can you tell me any particular reason why 
you repeated that conversation to the family? A. 
It made an impression on me. 

Q. Why? A. Because J knew of the trust th at 
30 my sister held for Henry; I also had always known 

that my sister, Mrs. Tucker, had the power to re-
voke it, and when she mentioned the trust it made 
an impression on me. 

Q. Who told you about the terms of this trust ? 
A. I didn't know of the terms of the trust. 

Q. How did you know as much of the trust as 

231 
Edith W. Adams-cross 

you have spoken of here? A. I simply knew there 
was a trust; I knew that my sister had the power 
to revoke it. 

Q. How did you know that? A. More'n I can 
tell you now. I was in the family and I had heard 
about it. 

Q. You had heard your sisters discuss , about 
this power to revoke the trust? A., I don't know 
about discussions, but I knew about the trust. 10 

Q. You cannot tell how you carne upon the know-
ledge of the details of the trust and the power to 
revoke it, can you? A. I cannot. 

Q. When you say that you spoke to the family 
about it do you include Mrs. Mayer? A. Yes, I 
do. 

Q. You repeated that conversation to Mrs. Ma-
yer? A. I do not remember repeating it; I don't 
remember the occasion on which I repeated it, but . 
I told the family who was present. 20 

Q. And yo/u think it was the next day you told 
it? A. It might have been the same day and it 
might have been the next day. 

Q. And the day that Mr. Tucker came to your 
home, did Mrs. Mayer go to your home ·or he go to 
Mrs. Mayer's home? A. We all left and went up 
ther e to her home. 

Q. You included? A. Yes. 
Q. These presents that you have spoken about, 

they were sent by messenger, weren't they? A. 30 
They were. 

Jud ~ Lewis: Can you produce the letter b . 

that was written by Mrs. Watters, the mother 
of the complainant, to Mr. Tucker shortly 
after Christmas, 1R26? 

I 



10 

20 

30 

232 
Edith . W. Adams-cro,ss 

Mr. Drewen-I have it, I think. (Counsel 
produces letter and hands it to Judge Lewis.) 

Judge Lewis-Any objection to my offering 
it in evidence? 

Mr. Drewen-No. 
Judge Lewis - I offer it, letter dated Jan-

uary 4, 1927, from Mrs. Ellen T. Watters to 
Mr. Tucker, the defendant. 

(Admitted and marked Exhibit C-8.) 
Judge Lewis-I will read it: 

Exhibit C-8. 
Jan. 4, 1927. 

Dear Garrett: 
I have been wondering at the beginning of 

the New Year if you are happy over what you 
have accomplished in the past two weeks. 
Certainly if it was to cause unhappiness in 
our home you have · done it. The few litt le 
Christmas gifts were sent ip the kindlie st 
spirit. I thought perhaps the season and pas,t 
memories would soften you a little, but it is 
hard to imagine the spirit in which they were 
returned. . Of course I know you can make 
up to the children in dollars and cents a hu n-
dred times over the value of them, but you 
can never make up for the feeling of hatre d 
you are instilling in their young hearts, and 
the lies with which you are poisoning the ir 
minds. 

A few weeks ago when I was in Syracu se 
the boys both promised to come and Ree me 
during the Christmas holidays . . I hardly ex-
pected Reze~u as · I presun1ed you would keep 
him away as you have the other childre n) 
but Henry said nothing would keep him awa y, 
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but evidently his childish mind was changed 
under the strong influence you exerted over 
him and things you have told him. Were you 
afraid he might hear something you didn't 
want him to know? Then why didn't you 
come with him and talk the thing over square-
ly? I haven't a thing to say to Henry that 
I would not say before you. Do you think 
that quite fair to the boy to tell him only 10 
what you want him to know? But of course 
that doesn't worry me, as truth always wins 
out. 

Now, Garrett, I am not expecting any fa-
vors of you only the respect due Lu's mother 
and the children's Grandmother. Lu was 
very dear to me. You have everything belong .. 
ing to her, even the smallest trinkets, some 
things which were mine and which · would 
have meant a great deal to me had you of- 20 . 
fered me any one of them, but you did not. 
While I do not begrudg ·e these or anything 
else you have I do feel it terribly that you 
have embtttered the children against all of 
us unjustly. 

You have a great responsibility Garrett in 
bringing up a family of children. Be careful 

. that you don't do anything that would react 
against yourself later in life. 

Very truly yours, 30 · 
ELLEN F. WATTERS. 

Redirect Examination by Judge Lewis: 

Q. Was the time of Mr. Tucker's coming to your 
house when the conversation which you have related 
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between him and your 'mother, of a date later tha n 
January 4th? A. It was. 

(Mrs.) ELLEN T. WATTERS sworn on behalf of 
the complainant, testified as follows: 

Direct Examination by Judge Lewis : 

Q. Mrs. Watters, you are a widow ? A. Yes. 
Q. And your husband's name was- A. James . 
Q. And how many children have you? A. 

Three., I had three. 
Q. What are their names? A. Elizabeth, Es -

sie, and Edith. 
Q. And Elizabeth became the wife of Garret t 

R. Tucker? A. Yes. 
Q. You lived in Brooklyn with your husband ? 

A. Yes. 
Q. 

died? 
wood. 

And you moved away from there when he 
A. Yes, I sold my home and went to Rid c,e-o 

Q. And when did you go to Ridgewood ? A. I 
moved to Ridgewood in March. 

Q. What year? A. 1925, I think; I'm not ver y 
sure about dates. 

Q. Your husband died when? A. On Christ -
mas day. 

Q. Of what year? A. 1924. 
Q. And have you lived in Ridgewood ever since 

March, 1925? A. I have. 
Q. You remember the conditions at your hous e 

in the month of December, 1924, the month your 
husband died? A. I do. · 

Q. What was the nature of it? . Was the condi-
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tion a placid one or was there much excitement in 
the family? A. Well, I don't think you would call · 
it a pleasant one. My husband was very ill and rny 
daughter was away in Saranac Lake. 

Q. And who was looking after the house and 
family? A. My daughter, Mrs. Mayer. 

Q. You remember your daughter Elizabeth's 
death? A. I do. 

Q. That was July 13, 1926? A.' Yes. 10 
Q. And where was she living at the time? A. 

186 Hillcrest Road, Ridgewood. 
Q. Where was she then buried? A. She was 

tak en to Greenwood Cemetery and put in a receiv-
ing vault there. 

Q. Did she have a plot? A. Yes, she had a 
par t of a plot belonging to her first husband. 

Q. Where is she buried now? A. I believe she 
is buried in Delaware Water Gap. 

Q. Do you remember, after the funeral of your 20 
daughter Mrs. Tucker, seeing Mr. Tuckfr, Garrett 
R. Tucker, at your house? A. Yes, I saw him 
several times. 

Q. Well, did you, upon any occasion after the 
funeral, hear anything that was said between Mrs. 
Mayer, your daughter and Mr. Tucker? A. Well, 
yes; I heard a conversation one time. 

Q. Did you hear any conversation between them 
about the trust that had been created in favor of 
Henry? A. Yes. 

Q. Now, is your recollection fairly good about 
that, Mrs. Watters? A. Well, in just what way 
do }:.ou mean? 

Q. Well, do you recall what was 
the· substance of what was said? A. 
so. 

said-I mean 
Yes, I think 

30 
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Q. Now, please tell us the substance of what was 
· said at that conversation, , and if you can before you 
begin, tell us, please, on what day of the week it was. 
A. I think this particular evening was a Sunda y 
evening. I don't remember the date. 

Q. Now, will you teH us what was said? A. Mr. 
Tucker came around that evening, and he had a slip 
of paper with him showing the differen~e in th e 

!'() amounts that the children would get, and he wante d 
to know ff I thought it would be quite fair to th e 
other children for Henry to have so much more, an d 
w-e said we thought it was quite fair, beciaiurne it was 
reaiBy the boy's birthright; it came from his own 
father. 

Q. Dicl he say anything about what was on thi s 
slip ,of pap er y<'.>u speak of? A. No, I don't remem -
ber, only it was the amount that each child woul d 
rret and one would get so much more than the othe r, 

20 and he didn't think it was quite fair. 
Q. Did Mrs. Iviayer say anything about that? , A. 

Why, I believe she asked him just what he wante d 
her to do, and he said he would like to divide - it in 
fifths and give each one a fifth. 

Q. Well, was there anything said then by Mr s. 
Mayer? A. Mrs. Mayer said she couldn't do that ; 
it wasn't hers to give. 

Q. That is about as far as you went? A. Yes . 
Q. Now, I will show you Exhibit C-8 and ask you 

30 if you know the handwriting of that letter? A. I 
do. 

Q. Who wrote it? A. I did myself. 
Q. To Mr. Tucker? A. Yes. 
Q. Now, did you receive a visit from Mr. Tucke r 

after th .:-.t shortly? A. Yes. 
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Q; Ple·ase tell us who was present. when ·that visit 
occurred. A. Well, that morning my daughter and 
my husband and myself, and Mr. Tucker. 

Q., Your daughter Mrs. Adams, you refer to? 
A. Yes, Mrs. Adams. 

Q. Now, please tell us, as nearly as you can re-
member, what Mr. Tucker said. A. Well, I . r2-
member very distinctly I wasn't up when he called, 
and when I came down he said, "Well, mother, I 10 
hav e come to sign the Locarno," and I must admit 
I hardly knew what he meant _at first; and then he 
went on to say that he had been- very unhappy and 
wasn't able to either eat or sleep he was so unhappy, 
and that he had seen some lawyers and that they 
had advised him to drop the whole thing, it was go-
ing to cost so much money on both sides, and he said 
he had come to the conclusion that it was wrong 
and that he would like to drop the thing and be 
fri endly again. And I said, "You mean you will 20 
allow the trust to remain?" and he said, "That is 
wha t I mean;" and I said "That is all we ever 
wanted." 

Q. Mrs. Watters, did you know that Mr. Tucker 
had married again at that time? A. Not at that 
tim e. 

Q. When did you learn that? A. I learned that 
the following Sunday. He invited us all at the home 
and in this fashion he threw this bomb in among 
us. 30' 

Q. Now, at this talk with you and Mrs. Adams, 
and I think you said your husband- A. Mrs, 
Adams' husband. 

Q. -Mrs. Adams' husband, did you three go any-
wher e? A. Yes, Mrs. Adams called Mrs. Mayer 
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on the 'phone and told her that we were coming up 
there; and we all got into Mr. Tucker's car and went 
up there, and the conversation was practically re-
peated. 

Q What conversation? A. Well, he said tha t 
he had come to sign the Locarno. 

Q. What else, do you remember that was said , 
Mrs. Watters? A. Well, I really don't remembe r, 

10 We had a lot of general conversation about-I reall y 
don't know, misunderstandings and different things , 
you know. 

Q. Try and give us the substa,nce of what Mrs . 
Mayer said and what he said. A. He said that he 
was under the impression that Mrs. Mayer was afte r 
the money, and he was gad to find out that she 
wasn't, and he said that every lawyer asked, what 
did this woman expect to get out of it, and we told 
him that Mrs. Mayer didn't want anything out of 

20 it; only wanted to protect the interest of the boy. 
He was an orphan and this was put on her with9ut 
having been sought, and she only wanted to do wha t 
she considered to be her duty. 

Cross-Examination by Mr. Drewen: 

Q. Mrs. Watters, how long before the marriage 
of your daughter to Mr. Tucker did you know about 
the likelihood of such a thing? A. Well, I firs t 
heard of it about the 4th of July-around the begin -

30 ning of July; I think it was ab~ut the 4th. 
Q. And did you hear about it from your daugh -

ter herself? A. No, I did not. 
Q. Who told you about it first? A. Vv ell, I 

think Mrs. Mayer. She had been up to the Wate r 
Gap and when she came home she told it. 
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Q. Now, Mrs. Watters, there was a great op-
position in the family, was there not, to that mar-
ria ge? A. Yes, there was. 

Q., And every effort had been made to dissuade 
your daughter, the then Mrs. McCormick, from the 
mar riage? A. Yes. 

Q. How long before the marriage was it that 
you first met Mr. Tucker? A. Well, I don't just 
remember. It was during that summer sometime, 10 
a little after-it might possibly have been August; 
I don't know, I couldn't say positively, but jt was 
dur ing the summer that I had heard so many reports 
which came to me and made me feel very badly, 
and my daughter came to me-came home, and I be-
lieve Mr. Tucker came with her. 

Q. You say you heard many reports ; reports 
about what? A. About his character. 

l!. And they were very derogatory? A. Yes. 
Q. You _had heard some of those from Mrs. 20 

Mayer, had you not? A. Unless it was something 
tha t she had been told. Mrs. Mayer didn't know 
any thing about him, any more than I did. 

Q. Did Mrs. Mayer repeat what she had heard 
to you concerning Mr. Tucker? A. That I couldn't 
say . 

Q. Now, Mrs. Watters, when you first met Mr. 
Tucker it was at your home in Brooklyn? A. It 
was. 

Q. And Mr. Watters met Mr. Tucker at the same 30 
time ? A. I think not. It was in the afternoon, 
and I don't think Mr. Watters was there. 

Q. Do you remember the occasion upon which 
your husband first met him? A. I do not. 

Q. Now, from the time that you and your f am-
ily knew of the likelihood of a marriage of Mr. 
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Tucker and Mrs. McCormick, you and your husba nd 
and your other two daughters did all you could · to 
persuade ~rs. McCormick not to marry him? A. 
No, not after she was determined to marry, we 
didn't~ but in the beg-inning we did. 

Q. And you told your daughter all about the 
reports that had been received concerning Mr. Tuck-
er's character, you say? A. Yes, she knew it : 

10, Q. Yiou say s-he knew it -; you meah she knew 
that you had received such reports? A. Yes. 

Q. Now, after the marriage of your daught er 
to Mr . Tucker there was opposition continued again st 
Mr. Tucker, was there not? A. No, there was no 
opposition after his • marriage. We accepted · Mr: 
Tucker. 

Q. Were you a • frequent visitor at the Tucker 
home? A. I was. 

Q. You got along fairly well with Mr. Tucke r? 
20 A. Always. 

Q. And you regarded their home as a hap,py 
home? A. Apparently. 

Q. Apparently happy when the three child ren 
were born and the four children and Mr. and Mrs. 
Tucker lived together happily in his household? A. 
Apparently. 

Q. Now, Mrs. Watters, do you remember th e 
first time that mention was made to Mrs. McCor-
mick about creating a separate fund for Henr y? 

30 A; I do not. 
Q. You rerriemb,er the occasion upon which you 

heard that first discussed? A. I do not. 
Q. Were you present when Mr. Watters dis-

cussed it with her? A. I don't remember. I knew 
there was such a thing; I don't remember the par-
ticulars about it at all. 
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Q. Did you first know ,of a trust agreement be-
fore or after the paper was drawn? A. Vv ell, I 
rea lly couldn't .answer that; it was so long ago, and 
we didn't think much about it at the time. I couldn :t 
rea lly say whether it was before or after. 

Judge Lewis-I would like. to -recall Mr. 
Dumont, ,who is heYe . . 

. WAYNE DUMONT recalled on behalf of the 
complainant testified as follws: 

Direct Examination by Judge Lewis : 

Q. Mr. Dumont, did you bring with you the in-
ventory of Mrs. Tucker's estate? A. Yes, sir. 

Q. Which was mentioned in your evidence of 

10 

last week? . A. It is. e~actly according to the copy 
tha t they have and I have brought the original. 20 
They have a copy. 

Q. Is it complete as to execution? A. No, sir . 
Q. Is it complete as to the assets and the charac-

ter of the assets? 

Mr. Drewen-WeU, I think the paper speaks 
for itself. 

Judge Lewis-The paper will show what it 
is, but I want to know whether it is complete 
so far as Mr. Dumont is informed, and what 30 
it consists of. 

The Court-Wlefl, was there anythin g 
more? 
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A. There were some items, sir, that Mr. Tucker 
was to give the values on. Mr. Tucker signed this 
original which I have here as executed, and the de-
tails are here, with Mr. Tucker's affidavit on and 
Mr. Means' affidavit on it, but neither affidavit is 
finished, and there are some lead-pencil figu res 
here, made in my office, as to values which were ob-
tained and they are all here, and you are very wel-

10 c,ome to have it. You can take it with you at any 
time. Also, . there's the statement of the New Jer-
sey Comptroller. 

Q. I think the understanding was that you were 
to produce the inventory that was made up of 
Mrs. Tucker's estate by Mr. Tucker? A. Yes, sir. 

Q. And that is what you now produce? A. 
That is what I now produce. The sheets weren 't 
even fastened together . . 

Q. I notice they're loose; is there any way of 
20 fastening them together? A. Why, I had a clip. 

Here is the copy made for the Comptroller, not f,in-
ished. A copy ,of this typewriting, they have. Mr. 
Tucker was given an exact carbon copy of this. 

Q. But the values are not put in? A. Some of 
the values are not put in at the last time he called, 
and it . was figured up here, but he never came, be-
cause he left, the second mortgage and assignmen t 
of the mortgage. He took away the bond, sayin g 
he was going to get the interest put in and he~ would 

30 bring that back. It never came back. I don 't thin k 
there is any inventory at all. Here are · the figure s 
that were made by Mr. Kinney and Mr. Meade fro m 
which this household furniture and this stock was 
taken. 
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The Court-Have y,ou any objection to this 
going in evidence ? 

Mr. Drewen-I have no objection to it go-
ing in evidence. 

(The same is admitted and marked Ex-
hibit C-9.) 

The Court-Now, are there any objections 
on the part of either of you gentlemen to 
Mr. Drewen using this for the purpose of his 10 
cross examination? 

Judge Lewis-He has a copy. 

A. He has a carbon copy. 

Mr. Drewen-I have a carbon copy but 
this is signed by the appraisers and my car-
bon is not. These appraisers are mentioned. 
I don't know how available they are. 

Judge Lewis-Another thing you will find, 20 
Mr. Drewen, is that there is no appraisement; 
it isn't signed by the appraisers. 

The Court-What they have done is to 
sign the verification. 

Judge Lewis-As I understand it, the ap-
praisemen t is not of the things inventoried. 

A. That was the proposition at the tirne. They 
didn't have the values and neither one was filled in 
because this hadn't been finished. 

Cross Examination by Mr. Drewen: 

Q. Mr. Dumont, what was there in Exhibit C-9 
tha t Mr. Tucker was .to furnish which y,ou said he 
hadn't furnished? A. Values for the small mat-
ter s,-Erie & Michigan Railway and some others. 
The girl took ifaown in her handwriting and then 

/ 

. I 

30 
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the valuations Mr. Rosenkrans, wli0 was ,here at the 
last hearing, and the young lady were to figure out 
the valuation and add it in. 

· Q., (By the Court) Then there is now 
all the information that he has been instru ct-
ed to furnish? A. With the exception of 
that mortgage. That was what held the mat-
ter up. Your Honor will -see that the mort-
gage is not drawn. 

Q. Mr. Dumont, don't you know, as a matte r of 
fact, that Mr. Tucker telephoned the informati on 
concerning this mortgage-bond and mortgage- to 
y,our off ice ? A. The young lady said he hadn 't ; 
that is all I can tell you. It never came to my ears , 
sir. Now, I will turn this over to you in open court 
so that you can take that right with you (witne ss 

20 handing Mr. Drewen second mortgage Wayland to 
Shlikerman, and assignment of mortgage fro m 
Shlikerman to Tucker). 

Recess 12 :40 to 1 :45 P. M. 

PA UL E. LAMARCHE, sworn on behalf of t he 
complainant, testified as follows: 

30 Direct Examination by Judge Lewis. 

Q. Will you please state your residence? A. 
88 Elm Street, Montclair, N. J. 

Q. And what is your business? A. ·Brokera ge 
business. 

Q. Are you connected with anyone? A. With 
Herrick, Berg & Co. 
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Q.· And you have been in that business for how 
long a time? A. With Herrick, Berg & Co., since 
1918. 

Q. And you · were in that business before that 
time, were you? A. Since 1903. 

Q. You are familiar with the business of a bro-
ker ? A. Yes. 

Q. Will you please tell us how you determine the 
market value -of stocks in your business? A. By 10 
looking up records in newspapers which are con-
sidered reliable, or the Monitor, or else the sheets 
of exchanges. 

Q. Do or do not those records show sales and 
pur chases of stocks on the market? A. Yes, they 
do. 

Q. And are the sales so made the criterion of 
vaiu·e? A. Yes. 

Q. And the record that is made of thosa sales is 
found in papers that are used by people of your pro- 20 · 
f ession in determining the value of stocks? A. 
The New York Times is always reliable, and the 
Tribune is always reliable, or the Wall Street Jour-
nal. 

Q. I show you the New York Times of March 
28, 1927, and ask you if it contains the market 
prices of United States Gypsum stock for -some per-
iod ,of time shown there? A. Yes, it does. This 
is th e week previous to March 28th. This is Ivion-
day' s Time-s, which shows sales of 275 sha r es of 30 
common stock at 973/4, and it shows sales of 10 pre-
fe:r-:red st•ock at tl 7. 

Q. I show you the New York Times for April 4, 
and ask you if it contains a record of the sa]es of 
United St ates Gypsum stock in that. A. Yes, dur-
ing th at week 100 sha r es comm,on stock at 95. 

I 
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Q. What period is covered by that report? A. 
This is Monday, April 4th ; that would be from the 
28t h of March up to April the 2nd. 

Q. And · those two copies of the New York . Times 
are taken by you as showing the market price or 
that stock during that period, a.re they? A. Yes. 

Judge Lewis-I offer those two copies of 
the New York Times in evidence. 

Mr. Drewen - I object to them as incom-
petent and irrelevant. 

Judge Lewis-I can't give Your Honor any 
authorities upon that subject, but I know it 
is the common practice to put in evidence th e 
reco rd by brokers as to the market price of 
stocks sold during a certain time, as shown 
by the record. 

The Court-. I have wondered what the use 
would be. Here is an expert witness, special -
ly skillfd in these things, and, from p.our:ces 
that he says are reliable, has read into th e 
record-

Q. Then I ask you as an expert what the mark et 
value of United St ates Gypsum stock was in th e 
week ending March 28th? Is it as stated by you ? 
A. March 28th was Monday, and the ending of tha t 
week would be April 2nd. I would say that 95 would 

30 be all right for the common and 117 for the pre-
ferred. 

Q. Your opinion as an expe r t is that that was 
the market value of that stock at that time? A. I 
would so consider it. 

Q. And for the week of April 2nd. A. April 
2nd would be Saturday, and March 28th would be 
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tha t week; that is, the week of March 28th would 
end on Saturday, April 2nd. 

Q. And your opinion for that week would be as 
you have already stated? A. Yes. 

Cross Examination by Mr. Drewen: 

Q. In determining the value of securities do you 
only refer to a newspaper and satisfy yourself with 
tha t? A. Reliable newspapers, where they give 10 
out all the security values, yes. 

Q. That is all you do? A. If the paper is re-
liable; and, of course, if you want to check up you 
can check with the Chronicle and other sources. 

Q. And you would want to do that if you wanted 
to make what you call an appraisal? A. No, I 
would look at the Times and I would be satisfied, 
or I would look at the Tribune and I would be satis-
fied. 

Q. That is what you actually do do in your pro- 20 
f ession to determine the value? A. Yes. 

Q. As any layman would? A. Yes. 

FRANK B. HOLMES, sworn on behalf of the · de-
fenda nts, testified as follows: 

Direct Examination by Mr. Drewen. 

Q. Mr. Holmes, you are a practicing atto1ney in 30 
the state of Pennsylvania? A. Yes, sir. 

Q. And have been for how long? A. 34 years 
this last September. 

Q. And you practice where? A. Stroudsburg, 
Monroe County. 
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Q. Did you know Mrs. Garrett R. Tucker , now 
deceased, in her lifetime? A. Yes, sir. 

Q. You also knew Mr. Garret R. Tucker, the de-
:Zendant in this action? A. Yes. 

Q. Or you do know him? . A. I know him. 
Q. How long have you known Mr. Tucke r ? A. 

Well, I have known Mr. Tucker a good many year s, 
ever since he was a small boy, but I can't give th e 

10 number of years. 
Q. And how long prior to Mrs. Tucker's death 

had you known her? A. I think I met Mrs. Tuck -
er in 1913 or 1914. It was certainly before her mar-
riage to Mr. Tucker. 

Q. You drew the last will and testament of Mrs . 
Tucker, did you not? A. Well, I drew a will for 
her and it may have ·been her last will; I couldn 't 
say as to that. 

Q. I have a copy of it here (showing paper to 

20 witness). The will that you drew for Mrs. Tucker 1 

-did you sign it as a subscribing witness? A, 
Well, I think I did. I wouldn't want to answer tha t 
positivel y without seeing the instrument. 

Q. I show you a certified copy of the last win 
and testament of Elizabeth W. M. Tucker, certifie d 
by the Surrogate of the· County of Bergen, and as k 
you if that is a copy of the will that you drew? 

Judge Lewis-Is that the one in eviclenre ? 
30 Mr. Drewen-N o, I can't find the one in 

evidence. That is the one that Mr. Dumo nt 
gave me this morning. 

A. Well, judging from the date of this instrume nt 
and the names of the witnesses I have no doubt it is 
a copy of the paper that was prepared in my office. 

2 ~1}, 

Fr.ftllk B: f.L0bnes;;_divect 

Mr. Drewen-I will off er that in evidence, 
because I can't find the other exhibit. 

The Court-You are going to have :wo of 
the same exhibit? 

Mr. Drewen-I don't know where the other · 
IS. 

The Court-Well, of course in the event of 
an appeal only one will be printed. 

(The same is marked "Exhibit D-7") . 

Q. Do you remember the occasion on which this 
will, copy of which you have just been shown, was 
executed by Mrs. Tucker? A. Yes, I remember 
th e occasion very well. 

Q. And where was the will executed? A. In 
my private office. 

Q. At Stroudsburg? A. At Stroudsburg, yes, 
sir. 

Q. Now, prior to the execution of the will had 
Mrs . Tucker consulted you with regard to her will? 
A . . Well, we had a consultation about the prepara-
t ion of a will for her, and another will of her hus-
band. 

Q. Did those consultations occur on the date the 
will was executed ,or some prev.ious- dalV? . A; No, 
it occurred on the same day. 

Q. Now, when Mrs. Tucker spoke to you, or con-
sult ed you, with regard to the drawing of her will 

10 

did she state to you anything with regard to what 30 
her property consisted of? A. I don't remember 
th at she did at that time. 

Q. Not at that time? A. No. 
Q. Well, was there a subsequent time that she 

did ? A. Later on, at a later stage of the same -
consultation she mentioned certain pr,operty which 
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belonged to her, but I don't recollect that she men -
tioned it specifically be.fore she gave instructions 
for the will. 

Q. Well, at any time in that c•onf er enc,~, con-
sidering the whole -conference as one thing, did Mrs . 
Tucker make any mention to you about what her 
property consisted of? A. Now, may I tell about 
how this interview proceeded? If I may tell it in 

10 my own language I can save you some questions. 
Q. That is just what I wanted you to do. A. 

Well, first of all, she took up the question of the 
will. She and Mr. Tucker were,-each of them was 
about to make a will, and I remember two things 
which she wished particularly. There are two things 
th~t remain in my recollection which they wished 
to do. First of ·au, they wanted to make certain 
provisions as to their . property. In other words , 
Garrett wanted to leave his property to her in case 

2o of his , death, and she wanted to make similar dis-
position if he survived her. Now, that was one P?T-
tio-n of her instructions. The other portion related 
to the son by a prior marriage; I think his name 
was Henry, and she had a will with her which had 
been drawn by some counsel in New York ; f don't 
recollect the · name, but she produced that and had 
me l,ook it over. 

Q. A prior will? A. A prior will. I don't re-
call the date of it; it may have been made before 

30 her marriage to Mr. Tucker; but, at any rate , she 
wanted to have that changed 1so that Henry, a son 
by a prior marriage ·, would be treated, in the event 
of her death, .the same as the other children. She 
had a couple of boys. I think there .were two. I 
notice there were two mentioned in the other will ; 
I thought there were three. 
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Well, after receiving these instructions I called 
in a stenographer and dictated the will in acc,ord-
ance with what she had told me. I remembered 
tha t the New York will seemed to have been very 
carefully prepared, or prepared by a .lawyer who 
was familiar with testamentary disposition, or 
something of that sort, and in dictating this will to 
my stenographer I was careful to preserve the 
phra seology of the New York will in many places. lO 
because I thought there might be some reason for 
it since it would take effect in some other jurisdic-
tion than Pennsylvania, and, therefore, I adhered 
more closely than I would ,otherwise have done to 
the language of that will, and particularly to the 
language of the attestation clause, which was some-
what different from the language in Pennsylvania; 
and I signed it as a witness because the other will 
was signed by three of them and I didn't know what 
th e laws of New Jersey required. I don't usually at- 20 
tes t wills myself; I usually have somebody in my 
office do that. 

Afte r I had dictated the will, the stenographer 
wrote it out on the typewriter, and after that had , 
been done Mrs. Tucker brought up the matter of 
a certain trustee, and she produced the instru-
ment-

Q. (By Judge Lewis) What instrument? 
A. An instrument which she called a trust 30 
agreement. 

-an d showed it to me. I remember the general 
character of it. It was an instrument-of course 
we are all familiar with the paper; it has under-
gone some discussion; it was the same trust agree-
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ment which you gentlemen have been discussi ng · 
during the pl'.logress of this case-the same one- , 
and she asked my advice about it. I recollect in-
quiring into the · circumstances under which th at 
agreement ha,d been executed, and she told me th at 
it was made in contemplation of her mar :r:iage with 
M.r. Tucker. I presume it isn't necessary for me- to 
go int o the contents of the agreement; it speaks for 
itself?. 

Q. No. A. We all know that it dispo&ed of 
certain property, given to her sister in trus ·t for t lle 
pu1:poses mentioned in that agreement. I reme m-
ber asking her if she thought that the emer genc y 
which had led to the execution of that agreemen t 
in the first place had passed by, and she thouo-ht it . b 

had; and I then advised her that I thought she 
ought to revoke that because in case of her deat h 
it was bad to leave outstanding and if it tu rned up 

20 it might lead to considerable trouble. 
Now, there was a lot more discussion ; I can 't 

pretend to give it all consecutively, and I can 't p~e-
tend to give the exact language; I only remembe r 
the substance of it. I asked her where the propert y 
was that was covered by this trust agreement, an d 
she told me that she had it in her possession-G yp-
sum cer tificates. I don't remember whether I aske d 
her where the agreement was, since she obviousl y 
had that in her possession. I don't remembe r 

30 whether I ascertained if there was more th an one 
copy or not, but I remember asking her whe r e th e 
property was, and she told me that she had it in 
her posse ssion. And I r emem ber asking her how 
the cer tific r-te s were ma de out of these Gypsu m 
shares of stock, and she said t he certificates ha d 
been transferred into the name of t he tru stee in 
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th e agreement, her sister. I think her na1ne was 
Mrs . l\'Iayer. And I also advised her on that occa.:. 
sion that, in my opinion, it was important that she 
should have those certificates retransf erred. 

The whole substance of her conversation was to 
the effect that this property belonged to her and 
tha t she had the right to do what she wanted with 
it, and I advised her that the certificates should be 
tr ~nsferred back, and told her, in my opinion , that 10 
th e instrument should be revoked. 

Q. When you advised Mrs. Tucker that she 
ought to get the certificates and have them trans-
ferr ed back, did that lead to any other topic be-
tween you? A. Yes, that was where the hitch 
was; she didn't want to have the ce:r:tificates trans-
ferr ed back. 

Q. Why not? . A. On account of the tax they 
,vould have to pay-a considerable tax to the State 
of New Jersey. 

Q. Did Mrs. Tucker say anything to you at that 
time about informati ,on that she had then acquired 
about the tax on the re-transfer? A. No, I 
couldn 't say that I remember that. I remember that 
th ey spoke of the tax, and they either knew or as-
sumed that there was a transfer tax due on s.uch a 
tr ansaction. 

20 

Q. When you say "that was where the hitch 
w2s", just what do you mean, Mr. Holmes? A. I 
mean, that is wh2t she didn't want to do at the 30 
tim e; sh e didn 't want to have those certificates ac-
tually transferred back into her own name . 

Q. Did she say what the reason was th at she 
didn' t want to do it at that time? A. That tax. 
She mentioned th at as the re ason. 

Q. Did Mrs. Tucker make an y reference to the 
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regard in which she held these f,our children, in her 
conversation with you? A. Yes; yes, she men -
tioned that. 

Judge Lewis-I was going to move t o 
strike out all that has · been said by the wit -
ness as to what Mrs. Tucker said to hiin, but 
I couldn't d,o it because the witness has been 

10 going on. I would like to have it on the re-
cord that I move to strike out what Mrs . 
Tucker said to him that he has now testi -
fied to; and I also object to the question as 
to what Mrs. Tucker said about her love and 
affection for the children, or her affection 
for all the children, whatever it was tha t 
Mr. Drewen has just put to the witness. 

The Court-I suppose that is covered by 
your blanket objection. 

20 Judge Lewis-Yes, but I thought it having 
drifted along my objection was lost sight of. 

The . Court-I will overrule it now and deal 
with it later. 

Q. What did she say? A. She told me tha t 
Henry, if that's the name of the son by the prio r 
marriage, had been brought up exactly as if he was 
Mr. Tucker's own child; in fact, that he didn't know 
any different-did not know that Mr. Tucker was 

30 not his own father, and that she wished Henry t o 
be treated exactly ,as the other two children. 

Q. There happened to be three. A. Well, I 
thought there were three, but I only notice two of 
them when i read the will. 

Q. Cc.n you tell us, Mr . Holmes, what it was jn 
the conversation between you and Mrs. Tucker th at 
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immediately led up to the statement by her that the 
property was hers? 

Judge Lewis-I •object to that. He hasn't 
testified to that. 

Mr. Drewen-All right; then for the sake 
of vindicating myself I ask Mr. Bailey to 
read what the witness said. 

(The stenographer refers to the testimony 10 
and reads: "The whole substance of her con-
versation was to the effect that this property 
belonged to her and that she had the right 
to do what she wanted with it.") 

Q. ( Question read, to which counsel adds the 
following): and that she could do with it as she 
wished. A. Now, I didn't want you to undt~rstand 
me saying that I was quoting her exact words; J 
said that was the substance of what she said at this 20 
inte rview. Now, in answer to the pending ques-
tion: In the course - of the discussion I remember 
ask ing he r-no, I won't say that I asked her ; I re-
member her telling me that this agreement had 
never been executed according to its terms at all, 
tha t is, carried into effect by herself and the trus-
tee. She told me that the checks which were sent 
by the company in payment of the dividends on 
this stock would come to Mrs. Mayer, but they 
wer en't applied according to the terms ,of the trust 30 
agr eement by Mrs. Mayer, the trustee, but Mrs. 
Mayer was in the habit of sending the checks to her; 
and always done that, and that she applied them as 
she saw fit after she got them. Now, I don't know 
rt this mon1ent thqt I can answer your last ques-
tion any m,ore fully than that. 
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Q. Have you told us, Mr. Holmes, all that you 
can now recall of the conference between you and 
Mrs. Tucker that you had on that day? A. Yes . 
In · the long answer that I made, where I was giving-
a narrati,on, I tried to make it as full and complete 
as I could, and as accurate as I could. 

Q. And do you now at this moment recall any-
thing in the conversation that you haven't told us? 

10 A. Not a thing, sir; I don't recall it at this mo-
ment; if I have dropped anything out I don't know 
what it is. 

Cross Examination by Judge Lewis : 
Q. As I understand you, -Mr. Holmes, Mrs. Tuck-

er, when she came to you to have her will drawn, 
never said anything about the trust agreement un-
til after the will was drawn? A. That is rny re-
collection of it, sir. There was certainly nothing 

20 said about the trust agreement until after the will 
had been dictated and _ the stenographer had gone 
out. , 

Q. And the will was not changed from the word-
ing which was dictated by you after the trust agree-
ment had been talked about? A. There was no 
change made in the will whatever from my first 
dictation. 
. Q. You didn't have in mind, then, any question 

of revoking the trust agreement by the will? A. 
30 Oh, no, sir. Of course, I knew that that will did not 

revoke the trust agreement, and I will answer your 
question still more fully if you wish me to: The 
reason that that contains no such clause is because 
Mrs. Tucker didn't tell me about it. 

Q. If she had told y,ou or asked you to revoke 
the trust agreement by the will you would have 
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then put in a clause for that purpose? A. Ex-
actly, sir. 

Q. When she was talking with you about the 
tru st agreement was Mr. Tucker pres.ent? A. My 
recollection is that Mr. Tucker was in the office 
th roughout that interview. He sat directly in front 
of me at my desk; Mrs. Tucker sat a little at my 
left, at the left-hand of the desk 

Q. Did she produce the trust agreement that 10 
you speak of? A. Yes, sir. 

Q. Or Mr. Tucker? A. No, my recollection is 
th at she took that trust agreement out of a hand-
bag that she was carrying. 

Q. Did she tell you, when she said she had the 
st ock in her possession, as to where she had it? A. 
Well, I couldn't say that I remember that she told . 
me that at all. · 

Q. I beg pardon? A. I don't remember that 
she told me where it was, and I don't remember that 20 
I asked her where it was, that is where the certifi-
cates were physically kept. 

Q. Did you know where she was living and had 
her home at that time? A. I don't know that 1 
knew it. I supposed that she and Mr. Tucker were 
living over in Brooklyn. That is where I always 
wrote them. 

Q. You did have a c,onversation with her con-
cerning the revocation of the trust which led up 
to the question of expense of revocation? A. Yes, 30 
sir; it led directly up to that. 

Q: And do I understand you now to say, Mr. 
Holmes, that it was becaus ·e of that expense that 
she didn't then revoke the trust? A. I wouldn't 
like to answer that "yes" or "no" that way. It was 
because of that state tax that she didn't wish to 
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have the certificates transferred into her own nam e 
immediately, but I can say that that wasn't th e 
thing ,operating on her own mind in instructing me 
to insert terms of revocation in the will. I don't 
know what was passing in her mind except fro m 
what she said . 

Q. Whatever occurred, she· chose to leave thin gs 
as they were at the time when she came to you to 

10 make the ~ill; is that right? 

20 

30 

Mr. Drewen-That is objected to, on the 
crround that it calls for a conclusion. b 

The Court - Now you are asking him to 
tell what went through the mind of anothe r 
person . 

Q. Well, did she say anything that indicate d 
t~13t she chose to leave things as they were? A. 
Well, I can answer it this way, sir : When she left 
my office at the end of this interview she left the m 
exactly as they were at the time of the executio n 
of this will we are talking about. 

Q. You are perfectly clear, Mr. Homes , th at 
Mrs. Tucker had no intention of revoking this tru st 
by her will; is that so? 

Mr. Drewen-I must object to that as im-
material and as calling :for a conclusion. 

Judge Lewis-I will change the questi on 
and put it this way: 

Q. Did she express any intention to revoke th at 
trust by her will? A. She expr essed none. 

Q. How is that? · A. She expressed no such 
intention. 
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Redirect Examination by Mr. Drewen : 

Q. Did she express to you anything to the c,on-
tr ary ? 

Judge Lewis-Now I object to that. That 
is not redirect. He has told the whole story 
as to what occurred. 

The Court-It is right on your las t ques-
tion on cross-examination . 

A. I don't know just exactl y how to analyze that 
question. I said, she expressed no intention of re-
voking the trust by that will. Now · you ask me:-

Q. Did Mrs. Tucker express to you, Mr. Holmes, 
th e intention specificall y of leaving the trust in-
tact , so far as the will is concerned? A. No, 

· she didn't express any intention like that, ·and, as 
I have alre ady stated, the whole tenor ,of her con-

10 

vers ation was to the contra ry of that. 20 
Q. Contrary to what? A. Of leaving this 

tr ust intact or this trust in force. 
Q. Well now, Mr. Holmes, do you know whether 

Mrs. Tuclrnr was at that time spending a vacation 
· up in the mount ains? A. Well, I believe she was. 
Of course, I only know from what they told me. 
They told me they had just come down from the 
mountains. 

Q. Did you see Mrs. Tusker on any subsequent 
30 day? A. Not professionally. So far as my office 

records indicate, the day that will was drawn was 
th e last day Mrs. Tucke r was in my office on any 
profession al business . Now, it occurs to me that 
she and Mr . Tucke r stopped in to say "How do you 
do?" to Mrs. Holmes and myself one time. 
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Q. You are speaking of a subsequent time? A. 
Yes. I may be wrong about that. I have ~n im-
pression of standing in Mrs. Holmes' private office, 
which adjoins mine, and talking to Mr. and Mrs. 
Tucker. We were all very fond of Mrs. Tucker and 
it was quite a _pleasurable event for both of ·us when 
she dropped in to see us. 

10 Recross Examination by Judge Lewis. 

20 

Q. The occasion of the making ,of the will, as I 
understand you, was when you saw a trust agree -
ment? A. It was at that same interview; yes, sir. 

Q. Did you see it on any other day? A. Dur -
ing Mrs. Tucker's lifetime or at any time? 

Q. Yes, during her lifetime. A. Not durin g 
her lifetime. I don't think I ever saw Mrs. Tucke r 
again except in a possible case when she called on 
us socially. 

Examination by the Court. 
' Q. How did she introduce the subject of the as-

signment of the trust? A. Well, sir-
Q. In understand you to say that it came afte r 

the st enographer had gone •out to transcribe her 
notes? A. It was very much in these words : 
"Now, here is something else I would like to talk to 
yO:u about", and she pr,oduced it from her handba g 

30 and handed it to me, and I read it without any no-
tations, and then I began asking her these question s 
to which I have already alluded. 

Q. And from that time on the questioning was 
all done by you; I mean so far as the trust was con-
cerned, and the answering was done by her? A. 
Yes, naturally. 
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Q. So that she never expressed to you what it 
was she wanted your advice or counsel about in re-
O'ard to that instrument? A. Oh yes, yes; that b . 

was the reason she came in, sir; she wanted to know 
what I thought about it-wanted my advice upon 
it. You see, in order to acquaint myself with the 
situ ation and details I asked her that question or 
tho se questions in order to be sure that the situa-
tion was fully before me. 10 

Q. But I understood you to say that the subject 
was introduced by her producing this docu:r;nent and 
saying to y,ou, in effect, "Here is something else I 
want"- A. I want to ask you about, yes. 

Q. She didn't say what she wanted to ask you 
about, did she? A. No,· I don't know that she did, 
but it was perfectly obvious the way she said it that 
tha t was what she wanted to ask me about, this 
tru st agreement. That was. all the interview 
covered. 20 

Q. Did she make any response when you told 
her that you thought she ought to, revoke it for the 
purpose of av,oiding litigation after her death? A, 
I think I said there might be trouble on 2.ccount 
of that, and that is the only trouble I liad in mind, 
that led up to the matter of the state tax and her 
willin<rness to have the certificates transferred back b 

in her name. 
Q. That had only to do with the transferring 

of the stock? A. It did. 30 
Q. Trans:ferring of the stock ,separately is a 

different ma1ter from revoking a trust. A. I 
under stand that, but I got it from Mrs. Tucker and 
she seemed to comprehend it. Anyway, that was 
the only feature ,of the transaction that she talked 
about. 
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By Mr. Drewen. 

Q. Mr. Holmes, can you explain to the court your 
use of the word "dangerous". In telling Mrs. Tuck-
er that it would be dangerous to have an instrumen t 
like that around. A. Well, I meant exactly wha t 
see•med to have occurred, that if she died leavin g 
this instrument outstanding, even though it migh t 
have been in her own possession, yet as the exist-

10 ence of that instrument was known to other people 
someone could be compelled to produce it in court-
its production could be compelled, and the danger I 
meant was that the disposition of this property 
might be entirely contrary to what she intended . 
Of course, I didn't say all that to her. You asked 
me what I meant. 

Case Cfosed. 

263 . 
De positions of Witnesses 

IN CHANCERY OF NEW JERSEY 

Between, . 
Essie T. W. ~1ayer, Trustee, 

Complainant, 
and 

Garrett R. Tucker, et al., 
Defendants. 

On Bill, etc .. 

DEPOSITIONS- OF WITNESSES 

The despositions of Arthur J. Mauger and M.ary 
E. MacMahan, two material witnesses on the pa.rt 
of the complainant in the above entitled c_ause, of 
the Borough of Brooklyn, County of Kings and 
State of New York, sworn and examined before 

10 

me, a Master in Chancery of the State of New 
Jers ey, pursuant to the statute in such case made 20 
and provided, on the 4th day of May, 1927, upon 
15 days' notice duly given to the solicitors of the 
defendant Garrett R. Tucker, and to Hon. Thon1a.s 
Barber, Clerk in Chancery, Guardian ad Litem of 
the infant defendant, I-Ienry W. McCormick, as ap-
pears by notices attached hereto, in the presence 
of Garret Van Cleve appearing for Wm. I. Lewis, 
Es q., solicitor of the complainant, and John 
Dre,ven, of the firm of Perkins & Drewen, solici-
tors for the defendant Garrett R. Tucker, no one 30 
else appearing. 
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State of New Y oTk, 
City of New York, 
County of Kings 

ss. 

MARYE. 1\1:'acMAI-IAN, of full age, being duly 
sworn on her oath according to law, deposes and 
says: 

By l\,fr. Van Cleve: 

Q. Miss MacMahan, what is your office wit h 
the Dime Savings Bank? A. I am secretary to 
Mr. Arthur J. 1\1:auger, manager of the Securit y 
Safe Deposit Company of Brooklyn. 

Q. And you have charge of the records of th e · 
bank, or ;;iny part of it? A. All the records of 
the company in connection ·with the safe depo sit 
box es. 

20 Q. Did you have any records in connectio n 
with a safe .deposit box of 1\1:rs. Mayer and Mrs. 
Tucker ? A. Yes, this is the record. 

Q. This shows the entire record? A. This j s 
the original card and only card. 

0. From your r ecords can you tell what tim e 
the box ·was taken out by either of them, or both ? 
A. The original date-December 11, 1914. 

Q. What was done at that time? A. The box 
was taken out in the ~oint nam es of Mrs. Garr et 

30 R. Tucker and Essie T. ·w atters Mayer. 
Q. Was the r e any chan ge that took place in re-

rrar d to tbe access of the box after that time? A. 
On .T anuary 24, J 922, nerrnissJon was granted for 
ac<"ess to the box to Garret R. Tucker. 

Q. And how was that chan ged at the time? A. 
l-Te sioJ1ed 1-be card and it was not effective unti l 
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we received the letter from Mrs. Mayer. 
Q. You have a copy of the letter? A. This is 

the copy of the letter. 

Mr. Van Cleve- We will have the letter 
copied into the records. 

445 75 St. 
Brooklyn, N. Y. 

Security Safe Deposit Co. 
DeK~alb Ave. & Fleet St., 

Brooklyn, N. Y. 
Gentlemen: 

In regard to safe deposit box 1643 (key 
1653) to which I now have joint access with 
n1y sister Elizabeth W. M. Tucker, it will 
be quite agreeable to me for Garrett R. 
Tucker to be given access to that box also. 
This matter Viras taken up with you about 

10 

one week ago and I am writing this letter 20 
at your request. 

1963:3 
118 
15 

Yours very truly, 
Essie T. W. Mayer. 

Jan. 23, 1922. 

63119 

(EXHIBIT C-1) 

Due Date Dec. 11/15 No. -8042 
6.00 Rate $3.00 

Pass Word Henry 
Signature Mrs. Garrett R. Tucker 

Essie T. Watters Mayer 
Garrett R. Tucker -

Business and 
Add rrel Business _ ress 

Residence 424-75th Street 

30 , 
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20 

30 
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Birthplace Brooklyn 
Remark s 

Date Dec. 11/ 14 Receipt No. 
Security Safe Deposit Co., of Brooklyn, N. Y. 

(Endorsements) 
Dec. 111914 

The under signed has rented a safe in the vault 
of th E~ Security Safe Deposit Company of Brook-

. lyn, and received 2 keys to the safe, and agrees to 
the Rules and Regulations of the said Company in 
force at this date, as recited on a receipt issued to 
me for payment of rent, and such reasonable Rul es 
and Re gulations as n1ay be hereafter adopted. 

Mrs. Garrett R. Tucker 

Dec. 10, 1924 
The contents of safe No. 8042 in the vault of the 

Security Safe Deposit Company of Brooklyn being 
r emoved, the said safe with one keys is surren-
dered by me. All liability of said Company und er 
leas e of safe, 1s hereby relea sed by the under-
~i0·ned '-' 0 • . 

Garrett R. Tucker 
Elizabeth W. M. Tucker 

No deposit. 

Mr. Van Cleve offered in evidence th e 
card above ref erred to and san1e was re-
ceived and marked Exhibit C-1. 

Mr. Van Cleve offered in e-vidence the ori-
ginal letter, just copied in the records, and 
san1e was received and marked Exhibit C-2. 
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Q. After access was given to the box to Mr. 
Garrett R. Tucker, have you any record showing 
any other change 1 A. On January 7, 1924, box 
No. 1643 was changed to a larger box No. 8042. 

Q. Was the access to the box, or the names of 
the parties who were to have access, changed at 
tha t tin1e 1 A. No, conditions remained the same 
-t h<:, san1e card was kept. 

Q. Do the people still have that box1 A. It 10 
was given up on December 10, 1924. 

Q. Was the box surrendered by all the parties 
at that time 1 A. No, the box was surrendered by 
Gar ret R. Tucker and Elizabeth W. M. Tucker. 

Q. Did you get any authority from Mrs. 
• May0,r 1 'A. No, we don't usually bother with 
all . Any one of the joint tenants can give it up. 
You can't make any change in the tenants with-
out the permission of the owner but anyone of the , 
join t tenants can give it up. 20 

Q. On this card what are those numbers and · 
vari ous notations that are on there indicate 1 A. 
19633 and 118 under and 15 under that shows the 
page on ·which the surrender was recorded. 

Q. And what is the next number 1 A 63119 
is th e number that was recorded at the · time of 
the change from the small box to the larger box. 

Q. \Vhat is that due date-December 11, 1915, 
jndica t e1 A. That show s the box was taken out 
in 1914 and expired in one year. 30 

Q. Thre e dollar s is crossed off and six written 
over 5t, what is that for 1 A. To show the cliange . . 1n pn ce. 

Q. What is this number followed by a nun1ber 
that is cro ssed out 1 A. 1643 is cros sed out and 
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a new number 8042 showing the number of a 
larger box. 

Q. And is the numb~r 1643 the original box ~ 
A. Yes. 

Q. And the password "I-Ienry" what is that 
for~ A. That is _the password for identification. 

~- . Th_is other information on the card is just 
as 1s 1nd1cated by the printed matter before th e 

10 entry-I mean, the residence and birthplace1 A. 
Yes. 

Q. And the signatures that are on there ar e 
they the signatures of the parties themselves 1 A. 
Yes. 

Q. Do you know the parties 1 A. · I can't say 
that l ren1e·n1ber them-no. 

Q. And the date December 11, 1914, . what is 
that ·? A. That is the date the box was taken out. 
We requested Mrs. Mayer to write us that thre e 

20 signi,tures are 0. K. so he evidently came with 
Mrs. Tucker to sign but we would not let him hav e 
access until he had permission from Mrs. Mayer. 

. The pencil rnarks on the ca.rd indicate that thi s 
permission was wanted and when we received th e 
letter from her it was erased. 

Q. In reply to that request you received this 
letter from 1\1:rs. Mayer which has been marked 
Exhibit C-21 A. Yes. 

Q. Did the signature on that letter correspond 
30 w~th the signature on the card 1 A. It agreed 

·with our card except that she did not sign 
''Waters'' out-just signed "Essie T. W. Mayer." 

Q. And this letter that is dated January 23, 
1922, was received by you, according to your re -
cords? 0::1 3 anuary 24, 1922-1 A. Yes. 
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Cross Examination by 1\1:r. Drewen: 

Q. 1\tiiss 1\1:acMahan, during the entire period 
covered by the records which you have referred to 
jn this testi1nony, how many boxes were there al-
together -only . two 1 A. From December 11, 
1914, to the day of surrender just the two boxes. 

Q. From that date to what date was the first 
box held by the tenants1 A. From December 11, 
1914, to January 7, 1924, that was the date it was 10 
changed . 

·Q. From what date to what date was the sec-
ond box held by the tenants 1 A. From January 
7, 1924, to December 10, 1924. 

Q. So that they over-lapped for a fe·w days 1 
No answer. 

Q. The first box was given up when 1 A. It 
was given up January 7th, 1924. 

Q. The second box was taken the same date 1 
A. Yes. 20 

Q. One was discontinued and the other was 
immediately rented 1 A. Yes, we made the change 
right there. 

Q. You yourself don't recollect any of these · 
tr ansactio ns, do you 1 A. No. 

Q. I-Iow long have you been in the position that 
you testified to 1 A. Since October 26, 1914. 

Q. You are the only person who has charge 
of these records 1 A. Mr. Forrest and 1\1:r. Mau-
ger, ( the manager) and I. We three handle the 30 
work of the desk. I wrote the original card. This 
is my svriting when I first came here. I came· here 
in October. 

Q. When the second or final box was given up, 
what was the transaction that was gone through 
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with the tenant in order to release • the other ten-
ant of the box in order to surrender the tenants 
and give up the box? A. All the parties have to 
do is turn in the two keys and sign off a release. 

Q. So that in this case do you know whether 
or not there were three keys turned in? A. Only 
two keys-we only give two keys. 

Q. In spite of the fact that three people have 
10 access to it1 A. Yes. 

Q. Do you happen to know who had the two 
keys to the box? A. I don't. 

Q. Do you know how many keys were surren-
dered? A. One key marked here. We only re-
ceived one key. We usually collect a deposit for 
the key that is not returned but evidently there 
was a promise to send the other key and we have 
let it go. 

Q. I-lave you any record showing that any 
20 paper or release ,vas signed by Mrs. Mayer for the 

discontjnuance of the second box at the time the 
paper was signed for its discontinuance by Mr. 
and Mrs. Tucker? A. No, it was not signed by 
Mrs. Mayer. 

Q. Do your records show that she, Mrs. Mayer, 
entered into the transaction of discontinuing the 
second box at all? A. No. 

Q. She bad no part in it as far as your re-
cords show? Ji. No-you mean Mrs. Mayer~ 

30 Q. And do your records show that this trans-
action was entirely conducted by Mr. and Mrs. 
Tucker? A. Yes. 

By J\!Ir. Van Cleve: 

Q. This memo that you have here was taken 
from the records in your book? A. Yes. 
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'' On December 11, 1914, box No. 1643 was 
taken out jointly by Mrs. Garrett R. Tucker 
and Mrs. Essie T. Watters Mayer. Permis-
sion to have access was granted to Garret 
R. Tucker on January 24th, 1922, the date 
we received Mrs. Mayer's letter dated in 
her handwriting January 23, 1922. On 
January 7th, 1924 box No. 1643 was changed 
to a larger box No. 8042 and on December 10 10th, 1924, box No. 8042 was surrendered, 
being signed by Garrett R. Tucker and Eli-
zabeth W. l\!L Tucker." 

J\!Ir. Van Cleve offered the original 
memo, of which the above is a copy, in evi-
dence. Same was received and marked Ex-
hibit C-3. 

Mary E. MacMahan, 
Subscribed and sworn to before me 

tht~ 4th day of 1\'1:ay, A.D. 1927. 
A M2,ster in Chancery of New Jersey. 

StatA of New York, 
City of New York 
County of I(ings 

ss. 

ARTI-IUR J. 1\1:AUGIDR, of full age, being duly 
sworn according to la,v, upon his oath deposes and 

20 

says: 30 -

Direct Examination by ly.Ir. Van Cleve: 
Q. Mr. Mauger, this card that is marked Exhi-

bit C-1, does that contain your record in relation 
to a box that was taken out in the name of Mr. 
and 11:rs. Tucker and 1\1:rs. 1\1:ayer? A. Yes. 
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Q. And that with the endorsement on the back 
shows the owners of the box fron1 the time it was 
taken outf A .. Yes. 

Q. And when Mr. Tucker was given joint ac-
cess to the box you received this letter that is 
n1arked Exhibit C-2 f A. Yes. 

Q. And this memo which you have, mark ed 
Exhibit C-3, was that taken from the records you 

10 have in your book s here in the company's office? 
A. Yes. 

Q. And the men10 is correct according to your 
re-cords f A. Yes. 

Q. What is your position with the company ? 
A. I am secretary of the company. 

Q. And you hav e had access to these record s 
along with J\fiss MacMahan f A. Yes. 

Q. You have been here in active manage ·ment 
of this con1pany every dayf A. Yes. 

20 Q. And have you been here continuously since 

30 

1914, the date that card was taken out, until th e 
pres ent time f A. I have. , 

. Arthur J. Mauger, 
Subscribed and sworn to before me 

thi s 4th day of J\1:ay, 1927. 
A Master in Chancery of New Jersey. 
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(Filed Septen1ber 30, 1927) 

IN CI-IANCERY OF NEW JERSEY 

Between: 
Ess ie T. Mayer, Trustee, 

Complainant, 
and 

Garrett R. Tucker and Henry 
W. McCorn1ick, an infant, 

Defendants. 

FINAL DECREE 

On Bill, etc. 

This cause coming on to be heard by the Chan-
cellor of the State of New Jersey in the presence 
of vVm. I. Lewis, of counsel with complainant, as 
tr ustee of the infant defendant, Henry W. McCor-
mick, and of Perkins & Drewen, of Counsel with 
the defendant, Garrett R. Tucker; and the plead-
ings having been read, and proofs having been 
take1i and considered; and counsel having been 
heard; 

10 

20 · 

I t js on this 30th day of September, A.D. 1927, 
by th e Chancellor of the State of New Jersey, Or-
dere d, Adjudged and Decreed, and the said Chan-
cellor by virtue of the power and authority of this 
cour t doth Order, Adjudge and · Decree that the 
agreem ent and assignment mentioned in the bill 3o 
of complaint herein, dated the 14th day of Octo-
ber , 1924, n1ade between Elizabeth W. McCormick, 
deceased, then of ·the borough · of Brooklyn, City 
and State of New York, and at the time of her 
deat h domiciled in Ridgewood, in the County of 
Berge n jn this State, of the first part, and the com-
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plainant, (then unmarried and named Essie T. 
Watters), then residing in said borough and now 
residing in Ridgewood, afore said, of the sec.ond 
part, wherein and whereby said Elizabeth W. Mc-
Corniick, ( afterward n1arried to and at the time 
of her death being the wife of the defendant Gar-
rett R. Tucker), did sell and assign to said com-
plainant three hundred and fifty shares of the pre-

lO £erred stock of the United States Gypsum Com-
pany, in trust, to rec.eive the income, interest and 
profits therefrom and use the same for the sup-
port, maintenance and education of Henry W. Mc-
Cormick, (the son of said Elizabeth), until hear-
rives at the age of 21 years, and thereafter to pay 
the san1e to Henry W. McCormick until he be-
comes 25 years of age and, thereafter to dispose 
of the principal in the 1nanner direc.ted in said 
agreen1ent or assignment, (a true copy of which 

20 agreement or assignment is annexed to the bill of 
con1plaint filed in this cause ), created a complete 
and valid donation in trust of said stock as in 
said agreement set forth and provided. And it is 
further Ordered, Adjudged and Decreed that said 
agreement fu:& ssignment and the trust thereb y 
created was and is revoked by the tern1s and pro-
visions of the last will and testament of Elizabeth 
W. :M. Tucker, (formerly the said Elizabeth W. 
McCormick), bearing date the 5th day of Septem-

30 ber, 1924, and probated in the office of the surro-
gate of the County of Bergen on the sixteenth day 
of October, 1926, a copy of which said last will 
and testan1ent is annexed to the amended answer 
of the said defendant, Garrett R. Tucker, filed in 
this cau se ; and that all the property which prior 
to the said revocation constituted the fund which 
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was subject to the said agreement or assignment 
<lid, upon the death of the said Elizabeth W. M. 
Tucker, become subject to the terms and provi-
sions of the said last will and testament, and be-
came and was a part of the assets of the estate of 
the said Elizabeth W. 1\L Tucker, deceased; 

And it is hereby further Ordered, Adjudged, 
and Decieed that the said Complainant make, exe-
cute and deliver to the Executor of the Estate 10 
of the said Elizabeth W. M. Tucker, deceased, any 
and all instrun1ents necessary to effect the trans-
fer and assignment to the said Estate of the shares 
of stock now standing in her name, or otherwise 
in her possession, as trustee under the said agree-
ment and assign111ent; 

And it is hereby further Ordered, Adjudged, 
and Decreed that said c.omplainant forthwith pay 
over to the Executor of the said Estate, all monies 
recei ved and now held by her as the result of ac- 20 
cruals and income from the said stock standing in 
her name as trustee under the said agreement and 
assig nment, the amount of which monies is hereby 
adiu dged to be $1620.09; and 

It is hereby further Ordered, Adjudged, and 
Decreed that the Executor of the Estate of the said 
rnlizabeth ·\fv. 1\!I. Tucker, deceased, is entitled to 
have and receive the stock and property so or-
dered and decreed to be transferred and assigned 
to hi111 as aforesaid, as well as any and all of the 30 
rnonjes and property now held by her as such 
iTm:;tee, the same to be by the said Executor ad-
minis tered pursuant to the terms and provisions 
of the said last will and testament and also pur-
suan t to a certain assignment made by · the said 
defenda nt , Garrett R. Tucker; undeT date of the 
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14th day of June, 1927, wherein and whereby th e 
said Garrett R. Tucker does assign, transfer and 
f=:et over unto the said Henry W. McCormick and 
unto Garret Rezeau Tucker, Elizabeth Watte rs 
Tucker, and James Louis Tucker ( all minors and 
th e ehildren of the said Elizabeth W. M. Tuck er, 
deceased), all of the right, title and interest. of 
the said . Garrett R. Tucker in and to the shares of 

10 stock mentioned in the said agreement and as-
signment and in and to the income, interest and 
profits therefrom, the said . assignment being to 
the said four minor children in equal shares, and 
,vhich said assign1nent is n1entioned in th e 
amended answer of the said defendant, Garrett R . 
Tuck er, filed in this cause, and is in the sai d 
amended answer stated to have been filed in th e 
office of the Clerk of this Court; 

An d it is her eby further ordered, adjudged and 
20 decreed that there be allowed and paid out of th e 

fund to th e said William I. Lewis the sum of 
$5,000. as a counsel fee; and to the said Perkins '& 
Drew en the s-qm of $8,000. as a counsel fee; and 
to Wayne Dumont the sum of $1500. as a coun sel 
fee for servic es rendered by him as counsel to th e 
said defendant Garrett R. Tucker prior to the sub-
stitution of Perkins & Drewen; and leave is her e-
by reserved to the parties hereto and their coun sel 
to apply to the court if and when necessary so to 

30 do for further directions as to the manner of pay-
ment of th e said counsel fees; . 

And it js furth er Ordered, Adjudged, and De-
creed that the partjes hereto be rein1bursed out of 
the s1.id fnnrl for their r esnc rtiv e costs to be tax ed 
and for disbursements for steno graphic tran -
scripts; 
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And it is further Ordered that the amount of 
th e said taxed costs and disbursements be paid 
by the complainant out of the said sum of 
$1620.09 now in her hands. 

Respectfully advised, 
John Bentley, 

E. R. Walker, 
C. 

V. C. 10 : 
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(Filed October 25, 1927) 

NE~T J]}RSEY COURT OF ERRORS AND 
APPEALS 

Essie T. W. Mayer, Trustee 
of 1:-Ienry W. McCormick, 

Complainant -Appellant, 
10 and 

Garrett R. Tucker and Henry 
W. McCormick, an infant, 

Defendant-Appellees. 

On Appeal from 
the Court of 
Chancery 

PETITION OF APPEAL 

To the I-Ionorable Court of Errors and Appeals, in 
the Last Resort in All Cause ·s: 

The petition of Essie T. W. Mayer, Trustee of 20 
Henry vV. McCorn1ick, the appellant in the above 
entitled cause, respectfully shows that-

1. Petitioner finds herself aggrieved by a final 
decree made in the Court of Chancery of New J er-
sey by his -lionor, Edwin Robert Walker, Chancel -
lor of the State of New Jersey, bearing date Sep-
ten1ber 30th, 1927, in a certain cause in said Court 
of Chancery, wherein said Essie T. W. Mayer as 
trustee as aforesaid, was complainant, and said 

30 Garrett R. Tucker and I-Ienry W. McCormick were 
de~e11dants, in the following respects: 

(a) That the said decree adjudges that 
the agreen1ent or assignment :rnentioned in 
the bill of complaint in the above stated 
cause, and dated October 14, 1924, made be-
tween Elizabeth W. McCormick, deceased , 

/ 
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( afterwards and at the time of her death 
the wife of the defendant Garrett R. Tue- . 
ker) and the complainant ( then unmarried 
and named Essie T. ·w atters), and the 
trust thereby created of 350 shares of the 
preferred stock of the United States Gyp-
sun1 Company, to receive the income, inter-
est and profits of said stock and use the 
same for the support, maintenance and edu- 10 
cation of Henry W. McCormick, (the son of 
said Elizabeth), until he arrives at the age . 
of 21 years, and thereafter to pay the same 
to Henry W. 1\fcCor:rmck until he becomes 
25 years of age and, thereafter to dispose 
of the principal in the manner directed in 
said agreen1ent or assignment, ( a true copy 
of which agreement or assignn1ent is men-
tioned in and is annexed to the bill of com-
plaint in this cause), was revoked by the 20 
terms and provisions of the last will and 
testament of Elizabeth W. M. Tucker (for-
rnerly said_Elizabeth W. McCormick) bear-
ing date September 5, 1924, and probated 
in the of-fice of the Surrogate of Bergen 
County on October 16, 1926, (a copy of 
which said last will and testament is an-
nexed to the amended answer of Garrett R. 
Tucker filed in this cause) and -that all the 
property which prior to the said revoca- 30 
tion constituted the fund which was sub-
ject to the said agreement or assignment 
did

1 
upon the death of the said Elizabeth 

.... vV. l\L Tucker becon1e subject to the terms 
and provisions of the said last will and test-
ai .ent and become and was a part of the 
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assets of the Estate of the , said Elizabe th 
W. l\L Tucker, deceased. 

(b) That the said decree adjudges th at 
the complainant make, execute and deliv er 
to the executor of the estate of the said 
Elizabeth W. l\L Tucker, deceased, any and 
all instru:rnents necessary to effect the tran s. 
fer and assignment to the said estate of the 

. shares of stock now standing in her na me 
or otherwise in her possession as trustee un• 
der said agreement or assignment. 

( c) That the said decree adjudges th at 
co1nplainant forthwith pay over to the exe-
cutor of the said estate all monies receiv ed 
and now .held by he-r as the result of ac-
cruals and income from the said stock 
standing in her name as trustee under the 
said agreen1ent or assignment and the tru st 
thereby created. 

( d) That the said decree adjudges an d 
decrees that the executor of the said est ate 
is entitled to have and receive the stock and 
property so ordered and decreed to be tran s-
£ erred and assigned to him as afore said, as 
well as any and all of the monies and pr o-
perty now held by her as such trustee, th e 
same to be by the . said executor admini s-
tered pur suant to the terms and provision s 
of the said last will and testament and al so 
pursuant to a certain assignment made by 
the said defendant, Garrett R. Tucker, un~ 
der date of the 14th day of June, 1927, 
wherein and whereby the said Garrett R. 
Tuck er does assign, transfer and set over 
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unto the said Henry W. ::McCormick and 
unto Garret Rezeau Tucker, Elizabeth Wat-
ters Tucker, and James Louis Tucker ( all 
minors and the children of the said Eliza-
beth W. l\!I. ·Tuck er, deceased), all of the 
right, title and interest of the said Garrett 
R. Tuck er in and to the shares of stock 
mentioned in the said agreement _and as-
signn1ent and in and to the income, inter- 10 : 
est and profits therefrom, the said assign-
:tnent being· to the said four minor children 
in equal shares, and which said assignment 
is n1entioned in the an1ended answer of the 
said defendant, Garrett R. Tucker, filed in 
this cause, and is in the said amended an-
swer stated · to have been filed in the office 
of the Clerk of the ·Court of Chancery of 
New Jersey. 

20 , 
2. Petitioner appeals from the decree of the 

Chanc ellor which decrees, as aforesaid, upon t}1e 
gr ound that the same is erroneous in thair-

(a) The said agreement or assignment 
. rnentioned in the bill of complaint in the 
above stated cause, and dated October 14, 
1924, made between Elizabeth W. McCor-
mick, deceased , and the complainant, Essie · 
T. W. Mayer, and the trust thereby created 30 
was not revoked by the terms and provi-
sions of the last will and testament of Eliza-
beth W. NL Tu cker (formerly said Eliza-
beth W. McCormi ck) bearing date Septem-
beT 5, 1924, and probated in the office of 
the Surro gate of Bergen County on Octo-
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ber 16, 1926, and that all the property which 
prior to the said revocation constituted th e 
fund which was subject to the said agre e-
ment or assignment, did not, upon the death 
of the said Elizabeth W. M. Tucker be-
con1e subject to the terms and provision s 
of the said last will and testament and be-
come and was a part of the assets of th e 
estate of the said Elizabeth W. M. Tucker , 
deceased. 

(b) That the said decree should not 
have ordered, adjudged and decreed that 
con1plainant make, execute and deliver to 
the executor of the estate of the said Eliza -
beth '\V. M. Tucker, deceased, any and all 
instruments necessary to effect the transfer 
and assignment to the said estate of th e 
shares of stock now standing in her nam e 
or otherwise in her possession as truste e 
under said agreement or assignment. 

( c) That the said decree . should not 
have ordered, adjudged and decreed that 
the con1plainant should forthwith pay over 
,to . the executor of the said estate all mon-
ies and income from the said stock stand-
ing in her nan1e as trustee under said agree-
ment o'r assignment and the trust thereb y 
created. 

( d) That said decree should n·ot have 
ordered, adjudged and decreed that the ex-
ecutor of the said estate is entitled to have 
and receive the stock and property so or-
dered and decreed to be transferred and 
assigned to hin1 as aforesaid, as well as any 
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and all of the monies and property now held 
by her as such trustee, the same to be by 
the said executor administered pursuant to 
the terms and provisions of said assign-
ment made by the said defendant, Garrett 
R. Tucker, under date of the 14th day of 
June, 1927, and which said assignment is 
n1entioned in the amended answer of the 
said defendant, Garrett R. Tucker, filed in 10 
this cause, and 'is in the said amended an-
swer stated to hav ,e been filed in the office . 
of the Clerk of the Court of Chancery of 
New Jersey. 

( e) The decree denied the relief prayed 
for in the bill of complaint, whereas, the 
decree should have sustained the bill of 
complaint and should have awarded to the 
complainant the relief therein prayed for 

Petitioner therefore prays that the above men-
tioned portions of said decree by which petitioner 
is aggrjeved as aforesaid may be wholly reversed, 
set aside and for nothing holden, and that peti-
tioner may have such other relief in the premises 
as to this court shall seem proper. 

, William I. Lewis, 
Solicitor for and of Counsel 

with the Appellant. 

20 

30 
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(Filed November 3, 1927) 

ANSWER TO PETITION OF APPEAL 

The Answer of Garrett R. Tucker, the abov e 
named · appellee, to the Petition of Appeal of E s-
sie T. W. Mayer, trustee of Henry W. McCormic k, 
the above nan1ed appellant. 

This appellee, not admitting the truth of all or 
10 any of the matters in the · said petitis>n of appe al 

contained, for . answer thereto nevertheless admit1 
that a decree was, on September 30, 1927, ma de 
and ~ntered in the Court of Chancery of New J er-
sey, in the above entitled cause, for the purpo ses 
in said petition mentioned and as therein set 
forth; but as to the Sl"ibstance and form of said 
decree, ·this appellee begs leave to refer theret o 
when the same shall be produced. 

This appellee is advised and believes that th e 
20 said decree is agreeable to equity, and he pra ys 

that the saine may be affirmed with costs to ,be 
taxe<l in favor of this appellee. 

30 

Perkins & Drewen, 
Solicitor for and of Counsel 

with Appellee. 
I 

. ; 
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OPINION · 

Having no stenographer, it will be impractica-
ble for n1e to do more than outline the decision I 
th ink should be rendered in this case. 

A complete and valid trust was created. Porn. 
Eq. Jur., Sect. 1009. The informality with which 
it was administered should not be permitted to 10 
frustrate .the wishes of the creator of it. 

The will of the trustor, however, operated to 
revoke the trust. This is shown by the proof of 
extrinsic facts. When she spoke of '' my estate'', 
it was intended to refer to that estate over which _ 
she retained the power of revocation as well as 
her untra1nmeled property. Paul vs. Paul, 99 N. 
J. Eq., 498. 

Such evidence aliunde was admissible, as Vice-
Chancellor Pitney said in Wiggins vs. Wiggins, . 20 
65 N. J. Eq., 417, to resolve "the difficulty or am-
biguity, by considering there -with his pecuniary 
circumstances and his family and social rela-
tions.'' See also 5 Wigm. Ev., sect. 2460 et seq. 
(2nd ed.) 

The list of decisions on page 37 of the supple-
mental brief submitted on behalf of the complain-
ant are not at variance herewith, because they all 
recognize the exception to the parol evidence rule 
in case of latent ambiguities. For example, it was 30 
referred to in the case of Griscom vs. Evens, 40 N. 
J. Law, 402, (affirmed, 42 Id, 579) and I quoted 
from that case in L'Hommedieu vs. L'Hommedieu, 
98 N. J. Eq., 554, what Mr. Justice · Depue sai? 
about the admissibility of resorting to outside ev1-

I 
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dence to explain the language used by the testa-
tor. 

It is not the province of this court to punish the 
defendant Tucker for his heartless conduct on the 
morning of his former wife's death or afterwards 
Its duty is to determine the questions of law and 
fact presented. 

/ 

NEW JERSEY 

Court of Errors and Appeals 

ESSIE! T. w. MAYER, Trustee of 
Henry W. :McCormick, 

Complainant-Appellant, 

v. 

GARRET R. TU0KEiR and HENRY 
W. 1fcC0Rl\HGK, an infant, 

Def end an ts-Appellees. 

On Appeal 
from 

Chancery . 

BRIEF FOR COMPLAINANT-APPELLANT. 

(1) 

Statement. 

The main question involved in this appe·al is, as 
to whe,ther a certain written, re-vocable assignment 
in trust, made by Elizabe,th W. McCormick (after-
wards Elizabe ,th W. Tucker) to the complainant 
(then Essie T'. Watte ·rs), was re,voked by the last 
will and testament of said Elizabeth W. Tucker, 
and the1 trust fund, itseU, thereby bequeathed. 

The foregoing question arises upon the bill, the 
original answer, the amended answer and the evi-
dence in the cause; which evidence we claim to 
have been incompetent, and, if held to be compe-
tent, incredible in its : essential features. 



The material allegations ! of the bill of complaint 
( Casie, p. 1), filed October 6,, 19,26,, relating to the 
•question under review, are as follows: 

That on October 14, 1914, Elizabeth W. McCor'-
mick, then a widow, by an assignment in writing, , 
and in duplicate, assigned to the appellant, then 
unmarried, 35·0 shares of the pref erred stock of the 
United States Gypsum Company. The following 
is a copy of the as:signment ( Casie, p. 6) : 

w_rI-lIS AGRIDEM:IDNT, Made this , 14th day of 
October, 19'14, BErrWEEN ELIZABETH w. Mc-
CORMICK, of the Borough of Brooklyn, City 
and State of New York, party of the first 
part, and Essr:m T. WATTERS, of the sai;ne 
place, party of the second part, 

'''VITNESSNI'H: 
"The party of the first part, for a good and 

sufficient consideration, does hereby sell and 
assign to the · party of the second part three 
hundred and fifty (350) sthares of the pre-
ferred sitock of the United Sta.tes Gypsuin 
Company, in trust, however to receive the 
income, interest and profits therefrom and 
use the s1ame for the support, main tena.nce 
and education of Henry W. McCormick 
( the son of the party of the first part) until 
he arrives 1 at the age of twenty-one ( 21) 
years, and thereafter pay the same to said 
Henry W. McCormick until he becomes 
twenty-five (25·) years of age, and upon the 
said Henry vV. McCormick arriving at the 
age of twenty-five (25) years 1, then to trans-
fer and assign said securities, or the re-in-
vest.men ts thereof or the moneys realized 
therefrom, to the said Henry W. McCormick. 

"In the event of the death of said Henry 
W. McCormick before he reaches the age of 
twenty-five years the said party of the sec-
ond part shall thereupon transfer to the 
party of the firs,t part s1aid securities, or the 
re-investments thereof, with all income then 
in her hands as such trustee. 

3 

"In the event of the death of the party of 
the first part prior to s1aid Henry W. Mc-
Cormick reaching the age of twenty-five 
years and in the event of said Henry W. 
McCormick dying before he reaches the age 
of twenty-five years 1, the s,aid party of the 
s:econd part shall, upon the death of said 
Henry W. McCormick, tra.nsfe ,r said securi-
ties to the executor or administrator of the 
party of the firsit part to be distributed ac-
cording to her last will and tes:tamen t, or 
the statutes in such case m.ade and pro-
vided. 

"8ubject to the direction of the party of 
the first part during her life the party of the 
second part is authorized to sell the securi-
ties hereinbefore transferred and reinvest 
the s.ums1 received thereon in good bonds and 
mortgages, or in public securities, subject to 
the direction and approval of the party of 
the first part. 

"The said party of the first part hereby re-
serves the right and power to revoke the 
trust hereby created. 

"IN WITNES1s WHEIRE0F, the parties hereto 
have subscribed their names and affixed their 
seals the day and year first above written. 

''ELIZABETH W. McCoR.MICK 
"ESSIE T. WAT.l~RS 

"STATE OF NEW YORK, l 
"CITY & COUNTY OF NEW y ORK, ~ss. : 

"On this 14th day of October in the year 
one thousand nine hundred and fourteen, 
before me, the subscriber, personally came 
Elizabeth W. McCormick to me known and 
known to me to be one of the persons men-
tioned and described in and who executed 
the foregoing instrument, and she person-
a.Uy acknowledged that she executed the 
s:ame. 

"M. G. ORA WFORD, 
"Notary Public, #632, 

"N. Y. Co." 
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Said Elizabeth thereupon caused 35·0 shares of 
s1aid sto ,ck, then standing in her name, to be trans-
ferred on the books of the corporation to the said 
Essie and new certificates therefor to be isSJued 
and delivered to her ( Case, pp. 150-15·3). 

The Vice-Chancellor found ( Opinion, Case, p. 
285) that a. complete and valid trust was thereby 
created, and the decree below so adjudges ( Case, 
pp. 273-274). 

That the stock so assigned was part of the stock 
(increased by stock dividends 1) bequeathed to the 
assignor by her late husband, Henry J. McCormick, 
who had died in 1912. The beneficiary, Henry W. 
McCormick, was the only child of that marriage 
and at the date of the assignment was upward of 
three ye,ars of age. The assignee was the sd.ster of 
the assignor. 

That on October 21, 1914, the assignor, Elizabeth, 
intermarried with the defendant Garret R. Tucker, 
and in January, 19·25, moved from Brooklyn to 
Ridgewood, Bergen County, in this State; to which 
place, shortly aftenvards, the assignee, with her 
husband, moved, and where a.ll of the s;urvivorsi have 
conUnued to live. 

Tha.t on July 13, 1926, Eliza.beth died, leaving 
said Garret R. Tucker, said son Henry, and three 
children of her second marriage surviving her. 

That before Elizabeth died, the Gypsum Com-
pany from time to time issued to complainant as 
trustee 1690 shares of common s.tock a.s stock divi-
dends upon the original preferred assigned to her 
as aforesaid. All of •Such stock, at the time of 
Eliza.beth's: death wa.s1 in a, safe deposiit box in the 
Second National Bank of Pa.terson. 

That upon Elizabeth's death the defendant Tuck-
er removed the certificates standing in appellant's 
name, and the as1signment, from the safe deposiit 
box and refused to deliver them to appella .nt, claim· 
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ing them to be part of the assets of Elizabeth's 
estate by reason of an alleged revocation of the 
assignment in trust made by Elizabeth in her will. 

The Origina .i Answer ( Gase, p. 9), filed January 
5, 1927, admitted all the presently material allega-
tions ' of the bill and justified the taking and holding 
of the certificates and assignment ( Sec. 11) by "the 
power and authority vested in him under the last 
will and tes ita.ment of the said Elizabeth W. M. 
Tucker, a true copy of which will is1 annexed to 
this answer and made a. pa.rt hereof" and that Eliza.-
beth ( Sec. 12) "executed her la~t will and testa-
ment, hereinbefore referred to, on September 5,th, 
1924 in which she intended to revoke and did in 

' fact and in la.w revoke, said trust agreement" and 
( Sec. 14), "Defendant insiisits that in and by the 
said last will and tesitainent * * * said trust agree-
ment is. revoked and that said stock belongs to him, 
as executor and trustee under said last will and tes-
ta1nent." A copy of Elizabeth's will is: annexed to 
the answer ( Case, p. 13), and reads as, follows : 

"KNO\V ALL 1\fmN BY THESE PRESENTS, 
That I E'r.,rzABE'rH v\!. ~L TUCKER, of the 
Borough of Brooklyn, City an~ S,ta.te of 
New York, do hereby make, publish and de-
elare this to be my Last Will a(Yl,d Tes,ta1

-

1ncnt, hereby revoking all former wills ty 
me at any time heretofore made. 

"F '.msT : I direct that 1ny funeral ex-
penses and just debts : be paid by m.y execu-
tor as soon after my death as; may be prac-
ticable. 

"SEOONDi: I give, devise and bequeath to 
1ny husband, GARRErT' R:mZE'AU TUCKER., One 
fifth of n1y estate as well real asi personal 
as' his own absolutely and forever. 

"ALL the re:s·t, residue and re1narinder of 
my estate wheresoever situate, I give, de-



vise and bequeath to my Executor ' and Trus-
tee hereinafter' named, IN T'RUSiT NEVEIR'.rHE-
LE1SS, to invest, re-invest and keep the same 
invested for the following uses and pur-
poS'es:: 

"(a) To divide the residue of my estate 
into four equal shares. 

"(b) To invest and re-invest and to col-
lect and receive the rents ;, issues, income 
and profits of one of said equal shares and 
to apply the net income derived therefrom 
to the support, maintenance and educa-
tion of 1ny daughter, ELIZABEr.rH W1ATT 1.EJRS 
TUCKER, for and during the term of her 
natural life, and at her death to pay the 
principal of such share to any child or chil-
dren of my s1aid daughter, share and sha.re 
alike, and in the event that 1ny s1aid daugh-
ter should die without isis,ue living at the 
date of her death, then and in such ca.se, 
to divide her said share equally between my 
three sons hereinafter named, upon their at-
taining the age of thirty years as herein-
after s1ta ted, PROVIDE ID, HOWEIVE ,R, that if, in 
the judgment of my ooid E;xecutor and T'rus-
tee. it should be for the best interest of my 
said daughter to ha ,ve the principal of her 
said share in lieu of the income thereof, 
then and in such event my siaid Trustee is 
hereby authorized, em.powered and directed, 
at his or her discretion, to pay the principal 
of said sum . to my said daughter at such 
time as 1 my said Trus:tee deems fit after my 
said daughter shall have attained the age of 
thirty years 1

• 

" ( c) To collect and receive the rents, 
iss.ues and profits of the other of said parts 
or shares and to apply the net incom .e de-
rived from each of such shares to the s,up-
port, maintenance and education of each of 
my sons, HENRY W. McOoRMICK, GAR:REa.,.,.r 
REIZEA u T'UOKE'R, and ,TAMES LOUIS TuoKEtR, 
until eaeh shall reach the age of thirty years 
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when the principal of the shares: so held in 
trust for the son reaching the age of thirty 
years: shall be paid over to him abs:olutely. 

" ( d) In case any of my children shall 
die before reaching the age of thirty years1 
leaving issue surviving, s1uch issue s:haH 
take, the principal of the share its: parent 
would have taken if living, share and share 
alike. 

" ( e) In case any of my said children 
shall die before rea.ching the age of thirty 
years without leaving issue siurviving, the 
principal of the share set apart for the child 
so dying shall be paid over to bis or her siur-
viving b1:-others and sister .. or the issiue of any 
deceased brother or ' sister share and share 
alike per stirpest and not per ' capita. 

"(f) In construing and carrying into ef-
fect any of the provisions of this, my Last 
vVill and Testament, my son H .EiNRY vV. Mc-
OcmMICK is to be considered and treated as: 
though he were a full brother of my other 
children bereinbefore mentioned. 

''(g) If, in the judgment of n1y said E:X-
ecutor and Trustee, it is; for the best inter-
est of any Qf 1ny said sons to receive the 
principal of their siaid shares , after attain-
ing the age of twenty-one and before attain-
ing the age of thirty years, then and in 
such event I authorize, empower and direct 
my s:aid Executor and Trustee at his : or her 
discretion to pay to each of my said sons 
the principal of his1 said share at such time 
as my said Trustee deems fit after such 
child .shall have attained the age of twenty-
one years . 

"THIRD : I hereby nominate, cons:titute 
and appoint my husband, GARRETT R~IZE IAU 
TuoKE-R, to be the Executor and Trusitee of 
this my Last Will and Tes1tament without 
bond, hereby authorizing and empowering 
him to sell either at public or private sale 
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and at such tilnes and in s,uch manner and 
upon such tern1si and conditions . a.s he may 
deem mosrt advantageous- for the best inter-
ests of my estate, the whole or any part of 
my estate which I may die seized and pos-
sessed of or any interest therein and to exe-
cute and deliver any and all conveyances, 
deeds or other inst.rumen ts that may be nec-
essary to trans.fer sajd property or to carry 

. out the intention of this provision. 
"In the . event that my s:a.id husband, 

GARRETT REZIDA u TueKER., shall pre-decease 
m.e or die before • the termination of his 
duties as Executor and Trusitee under this 
my W'ill, I hereby nominate, constitute and 
appoint my sister, Essn~ T. W ,. MAYER,, Ex-
ecutrix and Trustee under this; Will without 
bond with all the powers originally con -
ferred upon my said Executor." 

The amended a(fl,gwer ( Case, p. 18) was , filed 
June 14, 1927, and after the evidence was closed. 
It abandoned the defense of revocation by the will, 
and set up, instead, that the assignment had been 
executed by Eliza.beth under the pressu~e of undue 
influence and that it had never been consummated 
by a transfer or delivery of the certificates of stock. 

At the hearing, a great mass of extrins 1ic evi-
dence was produced by the defendant for the pur-
pose of showing that it was Elizabeth's intention 
to revoke the a.ss:ignment in trust by her will and 
to make a bequest of the · trust fund. It consisted 
of evidence going to show the circumstances, siitu-
ation and surroundings of Elizabeth, as! well as of 
parol evidence of he,r declarations concerning the 
intent of her will. Such evidence wasi prom .ptly 
and continuously objected to on the part of appel-
lant ( Case, pp. 6, 40-4 7, 51, 55, 254, 255) and the 
Court allowed a general objection to all evidence 
of the same character ( Case, p. 46). 

At the close of the evidence produced at the 
hearing, the learned Vice Chancellor stated his 
conclusions in the following language ( Casie p. 
285 ) : ' 

"A complete and valid trust was created. 
3 Porn. Eq. Jur., Sect. 1009. The informality 
with which it was administered should not 
be permitted to frustrate the wishes of the 
creator of it . 

"The will of the trustor, however, oper-
ated to revoke the trust. This: is shown by 
the proof of extrinsic facts.. When she spoke 
of 'my estate,' it was. intended to refer to 
that estate over which she retained the 
power of revocation as wen as her untram-
meled property. Paul v. Paul, 99 N. J. Eq. 
498. 

"Such evidence aliunde was admissible as 
Vice-Chancellor Pitney s1aid in Wiggin~ : v. 
Wiggins, 65 N. J. Eq. 417, to resolve 'the 
difficulty or ambiguity, by considering there-
with his , pecuniary circumstances and his 
family and social relations.' See also 5 
Wigm. Ev., Sect. 2460 et seq. (2nd ed.). 

"The list of decis 1ions on page 37 of the 
supplemental brief submitted on behalf of 
the complainant are not at variance here-
with, because they all recognize the exce•p-
tion to the parol evidence rule in case of 
latent ambiguities:. For example, it was re-
f erred to in the cas1e of Griscon1 v. Evens, 
40 N. J. Law 402 (affirmed, 42 Id. 579), and 
I quoted from that case in L'Hommedieu v. 
L'Honunedieu, 98 N. J. Eq. 554, what Mr. 
Justice Depue sajd about the admissibility 
of resorting to outside evidence to explain 
the language used by the testator. 

"It is not the province of this court to 
punish the defendant Tucker for his heart-
less conduct on the morning of his former 
wife's death or afterwards ,. Its duty is1 to 
determine the questions of law and fact 
pres 1ented." 
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Accordingly, a final decree was made ( Case, p. 
273) adjudging that the assignment in trust above 
mentioned 

"created a co1nplete and valid donation in 
trust of said stock as .in said agreement set 
forth and provided," · 

but further adjudging 

"that said agreement or assignment and the 
trust thereby created was and is revoked by 
the terms and provisions of the last will and 
tes ,tament of Elizabeth vV. M. Tucker (for '-
merly the said Elizabeth vV. McCormick), 
bearing date the 5th day of September, 1924, 
and probated in the office of the Surrogate 
of the County of Bergen on the sixteenth 
day of Octo·ber, 1926, a copy of which said 
last will and testament is annexed to the 
amended answer of the said defendant, Gar-
ret R. Tucker, filed in this: caus:e; and that 
all the property which prior to the said revo-
cation constituted the fund which was sub-
ject to the said agreement or' assignment did, 
upon the death of the said Eliza.beth W. M. 
Tucker, become subject to the terms and pro-
vis.ions1 of the said last will and testament, 
and became and was a part of the assets 
of the estate of the said Elizabeth W. M. 
Tucker, deceased." 

It is from that pa.rt of the decree which adjudges 
that the trust was revoked by the will, and from 
the s:ubordinate adjudications concerning the dis-
positions of the trust fund, which follow and de-
pend upon it, as set forth in the petition of appeal 
( Case, p. 278), that this appeal is taken. 
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(2) 

Grounds of Appeal. 

The Grounds ; of Appeal are : 

( 1) That the decree erroneously adjudged that 
the assignment in trust was revoked by the last 
will and testament of the assignor. 

( 2) That the decree erroneous:ly adjudged that 
all the property which prior to s:uch revocation 
constituted the trust fund became s,ubject to the 
terms and provisions of the will and a part of the 
assets of the estate of the testatrix. 

( 3) That the corollaries of the foregoing ad-
judications:-i. e., ( a.) that the appellant should 
tI•ansfer and assign the shares of stock held by her 
under the assignment, to the defendant as executor 
of the assignor's will; ( b) likewise pay over all 
monies held by her under said trust; ( c) that said 
executor is entitled to have said stock and prop-
erty-were erroneously ordered, adjudged and de-
creed by the said decree. 

( 4) That extrinsic evidence was erroneously ad-
mitted to prove that when testatrix in her will 
said, "I giv:e, devise and bequeath * * * mry 
estate''; and, in her will siaid, "All the rest, residue 
and remainder of m,y es,ta,te * * * I give, devise 
and bequeath," etc. ( italics ours), she intended 
thereby to revoke the trust and bequeath the trust 
fund. 

( 5) That evidence dehors the will was admitted 
to prove the meaning of its clear and explicit 
language and give it a meaning other than its ordi-
nary, natural and plain meaning. 
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( 6) That the decree, adjudging that the trust 
was revoked by the as,sd.gnor''s will, was erroneousi 
because an expre,s,s trusit in writing is not revocable 
by the last will of the donor ther~of. 

( 7) That the decree is err•oneous because it does 
not conform to the case made by the pleadings. 

( 8) That if extrinsic evidence wasi admissible 
for the purpose aforesaid, the evidence produced 
was not convincing of such intent; nor of sufficient 
weight to prove the same; and was incredible. 

* * * * * * 

ARGUMENT. 

POINT I. 

The trust would not he revoked, nor would 
the trust fund pass under the will of Elizabeth 
by a gift of her own estate, and the words "my 
estate" as used in her will refer only to that 
estate which was hers, and not to the trust 
fund, which was not hers. 

For the purpose ,s of the argument, on this point, 
it may be conceded that if the testatrix made an ex-
pres ,s- bequest of the trust fund, that such gift, by 
implication, would operate to revoke the trust and 
at the s,ame time bequeath the trust fund. This 
would be in analogy to the rule under which it is 
held that an express gift of property over ' which 
testator has a power of appointment operates as an 
exercise of the power. Bla ,gge v. Miz:e:s') 1 Story, 
C. C., p. 426; Mu ,n,s·on v. Ber 'd:arn, 35 N. J. E. 376-. 

But in the pres:ent case there is no express gift 
of the trust fund. The only gift that is made is a 
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gift of tes.tatrix's i own estate. She says, "I give 
* ¥.· ¥.· my es,tate." That is all she gives. 

As was decreed by the Court below, the assign -
ment in trust created a complete and valid dona-
tion in trust of said stock as in the assignment set 
forth ( Decree, Case, p. 27 4; Opinion, Case, p. 
285). 

It seems unneces .s:ary to argue that thereupon 
Elizabeth ceased to own said stock, or that the ap-
pellant was vested with the legal title thereto and 
Henry W. McCormick with the equitable title. It 
wa s no longer a part of her estate. 1 Perry on 
Tru ists, §§9-5,-111; Stone v. Haokett, 12 Gray 227; 
Tar 'borc v. Gra,nt, 56 N. J.E. 199. 

Not owning the stock, when Elizabeth made a 
gift of "my estate" it did not pass the trust fund, 
for thos 1e words, according to their ordinary and 
natural meaning, included only such property as 
was hers. 

In Fa .rn.wm, v. Penn. Co. for Ins., &c.J 87 N. J. E. 
108, unanimous 1ly affirmed by this Court in 87 E. 
652, the question of whether the testatrix by mak-
ing a be,ques,t of "the res.t, residue and remainder of 
m.y• estate" had thereby exercisied a power she had 
to appoint to a fund not belonging to her. The 
Court s:aid: 

"A general devise or bequest by the donee 
of a power in which the tes.tato1--refers to 
the property devised or bequeathed as his; 
property, has been repeatedly held not to be 
an exercise of the power," and citeS' Wooster 
v. Goop,er, 59 N. J. E. 204; Meeke r v. Breint-
na,ll, 3-8 N. J. E. 345; Ackerrn .a,n v. Aciloer-
mam, 81 N. J. E. 437. 

rrhe Court also said (p. 115·) : 

"The general bequests are of 'my estate.' 
This in the absence of some controlling inci-
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dent, is to be regarded as: relating to the 
testatrix's own property, and if the gene ,ral 
bequests stood alone in the will, the terms 
us1ed would permit of no explanatory proof 
that they were meant to include her · father's 
estate." Gris1C'om v. Ev ·en.s1, 40 N. J. L. 402; 
2 J.arni. Wills- ( 5th Ed.) 275,. 

In this , case the genera.I bequests stand alone. 
In considering the question as: to whether a de-

vise or beques it in genera.I terms., as in the present 
case, will operate as an execution of a power of 
appointment over real or persona.I estate, Mr. 
J arma.n says: 

"If the testator had real estate on which 
the will would operate, it will be presumed, 
that the devise was made with a view to such 
property, and not as an exercise of the 
po:"er." 2 J a,rman ( 5,th Am. Ed.) 273. 

In such case the burden lies upon the person 
claiming under the appointment to prove that the 
testator had no other real es.tate (lb.) note k, Far-
nu1111 v. P~nn. Co.) su,p(('!ai, at p. 116). As to personal 
property, Mr. Ja.rman says (lb.) p. 275) : 

"even if it should happen that the testator 
had no other disposable pr-operty at the time 
of ma.king his will, or at his death, than the 
subject of the power, or that its exclusion 
from the will will leave nothing for the 
residuary clause to operate upon, or will 
leave the personal estate inadequate to the 
payment of pecuniary legacies, still the ap-
pointment does not operate as: an appoint-
ment under the power." 

Possibly this rule was somewhat modified in 
Paru,l v. Pa,u,l, 99, N'. J. E. 498, to be hereinafter re-
f erred to, but not as to its statement of the · primary 
meaning of a. general devise or bequest of the testa-
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tor's estate. The opinion recognizes the rule that 
the words "my estate" standing alone ref er only 
to testator's own estate. 

In Woos 1ter v. Cooper) 59 N. J. E. 204, 223, the 
Court said: 

"It seems: to be entirely settled that a gen-
eral devise by the donee of a power, in which 
the testator refers toi the property devised 
a.s his property, will not be held to be an 
execution of the power." 

In the pres:ent case, the will of testatrix con-
tained no special gifts. The devises , and bequests 
of her es:tate were general and the interest given 
to ea.ch beneficiary was of an equal share of such 
estate. It appeared affirmatively that at the date 
of her will and at the tme of her death she had a 
large separate estate, upon which the bequests 
would operate, consisting of at least 2,400 shares 
of the common stock of the U. S. Gypsum Com-
pany and a number of shares of its , preferred stock 
( Case, pp. 120-121). The preferred stock was. 
worth about par and the com1non about 156 (Case, 
p. 125). Her own estate apparently approximated 
half a million dollars , ( Case, p. 120). 

POINT II. 

Unless a latent ambiguity can be shown in 
them, the words "my estate" in the will cannot 
he held to ap,ply to the trust, either to revoke 
it or to bequeath the fund, though extrins.ic 
evidence might show that the testatrix intended 
to so apply them. 

The general rule is: that extrinsic evidence is1 not 
admissible to vary the meaning of words ,. 
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3 Jarm ,a,n on, lVills (5th Ed.), 705. 
3 Jones · on Evidence) Sec. 4 75. 
Holcomb v. Lake) 24 N. J. L. 686. 
Woodruff v. White) 78 N. J. Eq. 410; a:ff'd 

79 E:. 225. 
Su .pp v. Ba ,nk) 98 N. J. Eq. 242. 

In Clev ,ela,n,d v. Ha .v,ens) 13 N. J. Eq. 101, evi-
dence was. offered to show that both the scrivener 
of the will and the testatrix understood the will 
differently from its legal import as, deduced from 
its language and that testatrix had given directions 
to draw the will so as to make a bequest differing 
from such le,gal import. 

The Chancellor said : 

"But parol evidence is competent for 
neither of these purpos,es. * * * 

"There are no latent ambiguities: to be 
removed. The words of the will are clear, 
and have a definite and well ascertained 
meaning. In such case no extrinsic evidence 
to srhow a different meaning can be ad-
mitted." 

In Gris ·com, v. Evens) 40 N. J. L. 403, aff'd 42 id. 
579, ther controversy was : over a devis:e of land and 
extrinsic evidence waS! offered to show by the dec-
larations, of the testator to the scrivener what land 
the testator had in mind, coupled with an offer to 
prove that the scrivener without authority from 
the testator had inserted in the will a description 
of the premises : which was false and contrary to 
testator's intention. Mr. Justice Depue, in deliv-
ering the opinion of the Court, s:aid : 

"The import of this testimony was to ex-
punge from the will words which the law 
regards as the language of the testator, and 
to alter the terms o.f the devise. This evi-
dence was illegal." 
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'rhe opinion then pro·ceeds with a statement of the 
rules relating to the subject-matter, as follows: 

"By the statute, a writing is made indis-
pensable to the exis,tence of a will, and what 
has: been written cannot be added to, de-
tracted from, or altered by extrinsic evi-
dence. The functions of the court are to 
ascertain the intention of the testator from 
the language of the will. Extrinsic evidence 
1nay be resorted to, which, in its: nature and 
effect, is simply explanatory of what the tes-
tator has written, but no evidence can be re-
ceived for the purpose of showing what he 
intended to have written. Wigra -m Orfl, Wills) 
§9. In every case of- a controverted con-
struction, the sole question is non quod 
volwit sed qit.od d'.ixit. Extrinsic evidence 
of the circumstances, sd.tuation and sur-
roundings: of the tes:tator, and of his prop-
erty, is legitimate to place the court which 
expounds the will in the situation of the 
testator who ma.de it, and thus enable the 
court to understand the meaning and appli-
cation of the language he has adopted; but 
the testator's intention must ultimately be 
determined from the language of the ins.tru-
ment, as: explained by such extrinsic evi-
dence, and no proof, however conclusive in 
its nature, can be admitted with a view of 
setting up an intention inconsis:tent with 
the writing itself. 2 Ta.ylor on, Ev ,., §1082. 
No diffi~ulty, however great, in deciphering 
the obscure language oif the devise, or in 
unraveling the intricacies in the te-sitator's: 
descriptions of the person or property to 
which his: testamentary disposition s:hould 
apply, will justify resort to sruch evidence. 
With the assistance of such .explanatory evi-
dence as has been mentioned, the court may 
be called upon to ha.rmonize the conflicting 
provisions of the will, and to reject such de-
scriptive parts , as1 are only fals:e demonstra-
tions; but if, with the aid of such evidence, 
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the testator's meaning cannot be ascertained, 
the , will will be simply void for uncertainty. 
Wigra ,m on lVills) Prop. VI. 

"The only exception to this legal rule is 
that the decla ,rations of the testator may be 
resorted to in cases 1 of a latent ambiguity, 
which arises where there are two or more 
persons or things, each ansiwering exactly 
to the person or thing described in the will. 
In such an event, parol evidence of what the 
testator said may be lawfully adduced to . 
show which of them he intended; but such 
evidence will not be allowed to show that he 
meant a thing different from that dis :clos1ed 
in the will. Den v. OubberlY') 7 Ha.1st. 308; 
2 Taryl'ovr on Ev.) §§1092, 1093; Hawkins , on 
Wills., 9." 

In Burnet; v. B 'urnet) 30 N. J. E. 5915, the testa-
trix devisied her estate to "the children of J os:eph 
H. Burnet and Benjamin H 'oweH." · Vice-Chan-
cellor Van Fleet held that the will according to 
its: plajn grammatical sense showed that Benjamin 
Howell was the legatee and not his · children, and 
said: 

"An attempt has been 1nade, in this case, 
to show by the introduction of p•arol evi-
dence, upon whom the testatrix intended to 
cast the residue of her estate. There is: no 
possible ground upon which an offer of such 
evidence ca.n be entertained for one moment. 
tJudge D·epue ha.s recently stated, with his 
usual clearness 1 and accuracy, how far the 
courts may resort to extrinsic evidence in 
construing a will." 

The Vice-Chancellor then quotes r at length from . the 
portion of the opinion in Gris:com v. E1J>ens) s:u,pra) 
which isi above s.et forth. 
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In Leiqh v. Sa(/)id'.ge) 14 N. J. E. 12:4, the con-
troversy was as: to whether it was the intention of 
the testator to charge certain legacies1 upon his 
real property. F'or the purpose of showing that 
such was his intention the evidence of the sicrivener 
was offered to show the te,s:tator's declarations 1 to 
that effe,ct. As to this, Chancellor Green said : 

''So far asr the evidence relate,s 1 to the 
declaratj onsi of the testator as1 to his n1ean-
ing and intention, or to the instructions 
given to the scrivener, or to the understand-
ing of those instructions: by the scrivener, 
the evidence is1 clearly incompetent, and 
1nust be overruled. P'arol cotemporaneous 1 
evidence is inadmiss 1ible to contradict or 
var~y the terms of any valid written ins:tru-
ment. 1 Grecnl. Er ·.) § 2,75; 2 PhU.. A .mos 
on Ev. 753; Oo.re v. BenAi-et) 1 Green 167. 

"The rule applies 1 to all written contracts, 
whether required by the s:tatute of frauds 
to he in writing or not. Such evidence is, 
admiss:ible only for the pur ,pose of removing 
or explaining a. latent ambiguity. 

"In regard to wills the rule is inflexible, 
that parol evidence of the testator's inten-
tion isi jna:dmis ,sible, not only because the 
written instrum .ent which he has made the 
depository of his i meaning is the besit evi-
dence of his intention, hut because wills : are 
required by the statute of frauds 1 to be in 
writing attested by subscribing witnesses. 
1 Green/. Ev ·.) § 289, 290; His 'aook;s v. If is-
cocks ·) 3 !fees. & W. 363; Ya!Y'd' v. Oa,rm.a;n'J 
P~nn. 936; Den v. Va,n Clevie) 4 Was:h. 262." 

In Zabris 'kie v. Huyler) 62' N. J. EL 6,917, a.ff'd 64 
Id.) 794, the question was as, to whether in a gift 
to "Conkling, his 1 heirs," etc., the word heirs 1 was 
used by way of limitation or substitution. To 
prove H was used in the latter sense, pa.rol evidence 
was offered of the testatrix's belief as to the mean-
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ing of her will and of her instructions to her coun-
sel as to the disposition she desired. The Oourt 
as· to this said : 

"The allegations in the bill in regard to 
the actual and declared purpose of Mrs 1. · 
Conklin, her instructions : to her counsiel 
with reference ot the drafting of her will as 
drawn must be excluded from considera-
tion." ( Citing Leigh v. Siavidge, sup,ra; 
Grisc:011i v. Even,s1, s·11l[Ka1; Bu ,rn.et v. Burnet, 
srit1prr:a,, and Ol.ev,e:larnd v. Carson, 10 Stew. 
Eq. 377.) 

In Farnu:m. v. Pen ,nsylv ·ania Co., su1pra., the Vice-
Chancellor said : 

"At the hearing the defendants were given 
the widest latitude to prove intention. All 
of the testimony, aside from . that which 
shows the condition of the testatrix's : estate · 
and of the trust fund-the actual conditions 
as distinguished from what she thought they 
were from repreS'entations made to her-
were clearly inadmissible and will be dis 1-
regarded 'k * * He [ the s.crivener] s:a,y1s 
that she [the testatrix] instructed him to 
draw the codicil so that all of her property, 
both the property she had of her own and 
the trust fund should he included in the dis.-
position of her estate, so that there would 
be a substantial residue." 

Other testimony of a like cha .racter was offered in 
the F'a,,rnu.m. case for the purpose of showing that 
when she ma.de a devise of "m:y estate" slhe in-
tended thereby to include the trust eSJtate over 
which, by her father's 1 will, she had a. power of ap-
pointment. As to thi$ the Court s;aid: 

"Now it ma.y have been Mrs ,. Batters:on's 
intention to execute the power and it may 
have been her understanding that she had 
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done so, but it is not our privilege to go 
beyond her tes:tament for demonstrations 1. 
Parol evidence of a testator's 1 declarations 1, 
or of representations · made to him, tending 
to show his meaning and intention or un-
derstanding of his will, different from : its 
legal significance and effect has been uni-
formly rejected by the courts. as, incompe-
tent." 

The learned Vice-Chancellor 1n deciding the 
present case said : 

"The will of the trus :tor, however·, operated 
to revoke the trust. This is shown by the 
proof of extrinsic facts 1. ,vhen she srpoke 
of 'my estate' it was intended to refer to 
that estate over which she retained the 
power of revocation as ·well as her un-
tra1nelled property. Pa.u,l v. Paul, 99· N. J. 
E. 49'8." 

It is1 respectfully submitted that the case of Paru1l 
v. l;'avu.l, s·u.pra, affords : no foundation for the a.hove 
quoted conclus 1ion. In the Piaiu.l case, the Court 
said: 

"The situation pres iented is, that of a tes-
tatrix with power to dispose of the trust fund 
by will and with practically no property of 
her own to dispose of. In that situation she 
made a great n umbe •r of money beq ues1ts 
ranging from $300 to $3000 in amounts 1, and 
aggregating, approximately, the amount of 
the trust fund. Since there was practically 
nothing for these several bequest.Si to operate 
on except the trust fund, and under the trust 
testatrix was clothed with power to make 
these bequests, it ,seems: unmis itakahly mani-
fesit that in making the bequests sihe was ex-
ercising· that power." 

In the present case it affirmatively appears that 
testatrix had a large estate in her own right and 



22 

dis.tinct from the trust for her ,s.on ( Case, pp. 120,r 
121). Therefore, the foregoing reason for the find-
ing in the PaYU.l cas,e is not applicable to the facts 
of the case at bar. 

The second gr 1ound of decis,ion in the Pmu,l case 
was that testatrix had failed to expressly designate 
the esitate out of which the legacies were to be pa.id. 
The gift s were made without express reference to 
her estate or the trust fund. A ppa ,ren tly, the only 
designation of the estate out of which they were to 
be paid aros ie by an implication from the langua,ge 
of the residuary claus 'e of her will in which the 
words "mv estate" were used. T'o overcome the in-., . 

f erence to be drawn from the natural meaning of 
the words, which might show she intended to direct 
that the legacies be paid out of her own estate and 
not out of the trust fund the Vice Chancellor, de-
termining that a latent ambiguity was , dis1closed 
thereby, acted upon proof that the tes1tatrix had 
habitually referred to the trust fund as her estate. 

Whether the proof was , at all necessary to the 
result rea ,ched will not be argued. It would seem 
under the rule in Bla ,gge v. 1lliles) l Story 0. 0. 426, 
cited and with approval in Fa.rnu,m v. Pe:nn ,. Ins. 
Go.) mt,pra) the mere showing that testatrix had no 
estate, other than the trus,t es1tate, upon which the 
will could operate, would ha .ve justified a finding 
that srhe intended to execute the : power. It wa~ 
there said that a power of appointment may 1!e ex-
ercised: 

" ( 1) Where there ha.Si been s:ome reference 
in the will or other iJ;istrument to the power; 
( 2) or a. reference to the property which is 
tlie subject on which it is, to b~ exercised; 
( 3) or where the provisions , in the will or 
other instrument executed by the donee of 
the power would otherwise be ineffectual or 
a mere nullity, in other words 1, it would have 
no operation except aS! a.n execution of the 
power." 
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Be that as. it may, the learned Vice Chancellor de-
cided that by the showing that tes:ta.trix had practi-
cally no estate of her own, but that she had a power 
of a.ppointment over an esita.te approximately 
amounting to the ,s,um of her bequests; "from one or 
both of which the bequests may have been intended 
to be pa.id" a la.tent ambiguity was; dis-closed. If 
such ambiguity were thus , disclosed, then under the 
rule in Griscom v. Evens ·) supra ,) there could be no 
doubt as to the competency of the deelarations i of 
tlie testatrix to show which of the esltates she in-
tended. 

But, while not essential for the purpose of dis-
tinguishing Pwul v. Pau,l from the pres !ent cas,e, it 
is respectfully suggested that the circumsta ,ncesi of 
that case were not such asi to disdos 1e a la,tent 
a1nbiguity. As Jusitice Depue sa.ysi in Grlscom v. 
Evens) a latent a,mbiguity "arises: where there are 
two or mor 'e pers 1ons. or things, ea.ch ansrwering 
e.ra,otly to the person or thing described in the 
will." The trust estate over which Mrs1. Paul had 
a power of appointment did not answer exa;otly 
to the thing described in her will-i. e., her own 
estate. (F,a(f"n.u,m v. Penn , Co.) s·upra,.) Therefore 
there wa,s no latent ambiguity; and, therefore, no 
ground esrtablished for the introduction of the 
decla.ra.tions 1 of the tes1tatrix. The just conclusion 
reached in the Paru,l ,case, to paraphrase the lan-
guage of Agnew, J., in Bingha 1m)s Appeal') 34 
Penna. St. 345, res:ulted from a legaZ presumption 
rather than from a maamf esta,tion. o1 i'rn.te.ntion,. 

But in the case a.t bar, as has been sa.id, no 
latent ambiguity, such as was said to exist in the 
Parul case, was disclosed. Elizabeth's own estate 
was large and she made but one devise of it. There 
were no special bequesrts1. 
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In Pau.l v. Pa(U,l) the Vice-Chancellor further held 
that the teisitimony disclosed "the cusitom of testa-
trix to ref er to the trus.t fund as her esta.te" and 
held that evidence co1npetent for the purpose of 
showing that the testatrix meant the trust esrtate 
when she mentioned "my esta,te" in the will, al-
though there might be no latent ambiguity slhown. 
He so held under the authority of Vice -Chancellor 
Reed's opinion in Van N ostrarnd v. Refornied 
C'hiu.rch) 59 N. J. E. 19, who in turn relied on the 
text of H a·wlm,(Yt,S on Wills) which r 1ea.ds: 

"It is to be observed tha.t evidence in the 
shape of sayings, &c., of the testator may 
be in oertarin c1a1ses· adduced to show that he 
hahitually usied certain words, even where · 
the description is not equivocal, provided 
the sens 1e thus sought to be put into thein 
does' not oon,trav,en-e th6irr ordin.a,ry and le-
gitima ite rn,@arning) this being distinct fro1n 
evidence adduced to s1how in what s:ense he 
used the words on the particular occasion _ 
of writing the will." ( Italics ours 1.) 

It is enough, as. to this ', to say that there is: no 
evidence that Elizabeth hahitually used the words 
"mv estate," in reference to the trust estate. ., 

But, Van Nostrand v. Reformed Gh,urch) supra) 
was a case of the misno1ner of the beneficiary of a 
charitable use. The na1ne of the legatee used in the 
will applied to no one, without the . aid of extrinsic 
evidence. In the present case the words "my 
esitate" are clear. Such evidence if admissible and 
controlling in the present ca.s:e would result in 
establishing "an intention inconsistent with the 
writing itself," and contravenes "their · ordinary and 
legitimate meaning." 

It is therefore submitted, that in the present 
case, there being affirmative evidence that Elizabeth 
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had an ample esrtat€j to ans,wer all the bequests of 
her will without regard to the trust estate; that no 
latent ambiguity was disclosed by the evidence and 
there being no proof, even if admiss ;ible, that she 
habitually referred to the trust fund as "my estate," 
that the case of Paru.l v. Pa.u,l lends no support to 
the conclusions of the Court below. 

It is further said in the opinion below : 

"such evidence aliunde was: admissible, as : 
Vice Chancellor Pitney said in Wiggirn ,s' v. 
1iViggins) 65• N. J. Eq .417, to resolve 'the dif-
ficulty or ambiguity, by conside 1ring ther ·e-
with his pecuniary circumstanceS! and his · 
family and social relations.' See also 5 
TVigrn. Ei1.) sec. 2460 et seq. (2d ed.)." 

But there was no difficulty or ambiguity to be 
· resolved in the present case. The rule and its , limi-
tations are fully expressed in Grisoorn, v. Ev ·en.s) 
s·u,pra,. The limitation is "that no proof, how.ever 
conclusive in its 1 nature, can be admitted with a 
view of setting up an intention incons 1istent with 
the writing itself. -x- -x- -l(• The only exception to 
this legal rule is that the declarations of the tes-
tator may be resorted to in cases of a latent 
ambiguity." 

The intention of Elizaheth as disclosed by her 
will was : to make a gift of heJr own estate. The lan-
guage is clear and no legal evidence of its being 
ambiguous was , produced. Evidence as1 to any 
declaration by her of her intention, if any were 
offered, would be incompetent. 

No such evidence of intention was given or re-
ferred to in lViggins v. lViggins) supra •. The ques-
tion in that case was as to whether the testator 
intended by his will to rt>1quire that his debts should 
be charged on the realty in exoneration of the per-
sonalty. The only evidence ali ·nnd'e used in con-
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s.truing his will was as to the quantity of his, real a.Yid. fe-.,.50.,,t/ 
estate, the encumbrance upon it, the holder of the 
encumbrance, and the amount of his debts. The 
language of the will was: then construed in the light 
of these facts. No testimony as to the decedent's 
declarations of intention was adduced or consid-
ered. The evidence actually considered came under 
the rule in Griscom . v. Even.8: 

"Extrinsic evidence of the circumstances, 
situation and surroundings of the tesitator, 
and of his property, is legitimate to place 
the 1 court which expounds the will, in the 
situation of the testator who n1ade it, and 
thus enable the court to unders itand the 
1neaning and application of the language he 
has adopted." 

The clain1 in the Wig 'gins , case that the VViggins' 
will was such as to require the personal estate to 
exonerate the real es1tate, was raised by "the exist-
ence of debts" and the absence of any express direc-
tion for their payment. The presumption was that 
they were to be paid out of the personalty, unless 
the persion claiming the contrary could "point out 
something in the will, or in the circumstances of the 
testator's esitate, or both, to show that the per'Sion-
alty should not pay the whole or any part." It was 1 
held that the will charged the debts on the realty. 
( 1) Because the devise of the realty was preceded · 
by the words "After all my just debts are paid," 
which was 1 construed to show the intention of the 
testator that the gift of the realty was 1 conditioned 
upon the payn1ent of testator's debts by the devisee .. 
"That isi the natural construction of the sentence." 
( 2) Because the only debt owing by the testator 
was the balance due on a 1nortgage held by his son, 
on the very lands 1 devised to him. This followed the 
rule in Thoma ,s v. Thoma ,s) 2 C. E. Gr. 356, that in 
case the decedent leaves a debt due by specialty 
secured "by way of mortgage upon the lands de-
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vised, after the exhaustion of the general residuary 
fund, the devisee of the n1ortgaged land cannot call 
for contribution either on the general or special 
legatees." The Vice Chancellor said that if neces-
sary, for the si0lution of the case, to hold the be-
quest of the personalty s1pecific, he would do so. 
( 3) Because the bequest was to testator's , wife and 
1nade in lieu of dower, to which she had not dis-
sented. The evidence of surrounding circum-
stances used by the Vice Chancellor in consitr·uing 
the will in no way altered its language but was 
merely used to explain its meaning and application. 
It came within the rule stated in Griscom v. Ev ,ens) 
supra ,/ Hals 'teiaid v. Jf eek ,er) 18 N. J. E. 136; Nevins 
v. Marrtin"J 30 N. J. L. 465,. 

The evidence of extrinsic circumstances in the 
present case was used for a different purpose than 
such evidence was used in Wiggin , v. Wiggin ,. Here 
it was used to change the plain meaning of the 
language used by the testatrix. 

In Fa.rnu ,m, v. Penn. Co. for Ins.) su,pra,) it is 
said: 

"By law, wills 1nust be in writing, signed 
and published by the testator in the presence 
of witnesses :; and it would be incons :is,tent 
with that la.w to per1nit parol proof to be 
introduced to contradict, add to, or explain 
their contents :. This principle requires an 
inflexible adherence to it, even if the conse-
quence should be a partial, or even total, 
failure of the testator ''s intention. The 
formalities so carefully provided would be 
of no value; the statute itself would be 
virtua1ly repealed, if when the written in-
strument is supposed not to expres:s. the clear 
intention of the testator, the deficiency may 
he supplied, and its mistakes corre ,cted by 
extrinsic evidence." 
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The conclusion of the Vice -Chancellor, bas:ed 
upon extrinsic evidence, that when testatrix "s:poke 
of 'my estate' it was intended to refer to that estate 
over which she retained the power of revocation," 
as:cribes an intention "inconsistent with the writ-
ing itself" which the rule in Gris·com, v. Ev ·erns ex-
press :ly excludes. 

It is in express , violation of the second proposi-
tion laid down by Vice -Chancellor Wigram ( Wi-
gram,'J Emtr. Ev ·.) p. 55, Am. Ed. 1872): 

"II. vVhere there is nothing in the con-
text of the will from which it is apparent 
that a testator has used the words , in which 
he has expressed himself in any other than 
their strict and primary sens ,e, and where 
his words so interpreted are sensible with 
reference to extrinsic circumstances :, it is 
an inflexible rule of construction that the 
words of the will shall be interpreted in 
their strict and primary sense, and in no 
other, although they may be capable of some 
popular or secondary interpretation, and 
although the most conclusive evidence of 
intention to use them in such popular or 
secondary sense be tendered." 

The learned Vice-Chancellor says in the opinion : 

"The list of decisions. on page 37 of the 
supplemental brief sub111itted on behalf of 
the complainant . ar~ not at variance here-
with, because they all recognize the exception 
to the parol evidence rule in case of latent 
ambiguities. For example, it was referTed to 
in the case of Gris :com v. Evens :, 40 N. J. 
Law 402 ( affirmed, 42 Id. 579), and I quoted 
from that case in L'Hommedieu v. L'Hom-
rriedieu, 98 N. J. Eq. 554, what Mr. Justice 
Depue said about the , admissibility of resort-
ing to outside evidence to explain the lan-
guage used by the testator." 

t 
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As to this, we beg to s1ay that the citations 1 re-
ferred to were not made for the purpose of showing 
that extrinsic evidence, including declarations of 
the test~:,tor,. is not permis.s1ible to explain a latent 
ambiguitgA~s~isclosed.b~ Tliey iael:aaea the Qof 
evidence. The citations were made for the purpose 
of indica.ting the rule which excludes : extrinsic 
evidence to prove the intention of the testator when 
the language used by him is clear, and no latent 
ambibuity is disclosed. They included the case of 
Fa ,rnir,.m. v. Pennsylv ·ania, Ins. Co.) su,pra,) unani-
mously affirmed by this: Court for the reasons given 
below, wherein it was held . that, in the absence of 
a latent a.inbiguity, the words "my estate" were so 
clear as to exclude any evide 1nce to show the inten-
tion of the testatrix in their use. 

POINT III. 

No latent ambiguity was disclosed by the 
evidence in the use of the words . "my estate" 
in the wilL 

Parol evidefllce of the deelarations 1 of the testa-
trix as to her intention to r'evoke the trus:t and 
dispose of the fund by her' will wa.s1 admitted at 
the hearing and perhaps. relied upon by the learned 
Vice-Chancellor in rea ,ching his conclusion that 
when tes itatrix "sipoke of 'my es.tat.e,' it was1 in-
tended to refer to that esta.te over which she re-
tained the power of revocation as: well as. he•r un-
trammeled property." 

Such evidence was inadmissible, unless 1 a latent 
ambiguity in the us.e of the words. had been di~-
closed. No such ambiguity had been disclosed. 

The definition of a la.tent ambiguity given by 
.Justice Depue in Gris·com v. Evens ·) above quoted, 
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has beco1ne a. elas ,sic in the liter 1ature of juris 1pru-
dence. It isi perhaps unneces'S,ary, but we hope 
not impertinent~ to quote the language of Lord 
Abinger in the leading case of HiSIC'oOk8 v. His-
c:o•c:lc:8, 5 M. & Wels. 363, as1 s:tated in I Ja(f''m. on 
Wills, 755, where it is said: 

"In the opinion of the court there was 1 but 
one caoo, in which evidence was admissible 
of the testator's decla ,rations, of the instruc-
tions given for his will, and other circum .-
stances of the like nature, which were not 
adduced for explaining the words or mean-
ing of the will, but either' to supply s:ome 
deficiency or remove son1e obsicurit~ or am-
biguity. That case was where the meaning 
of the testator's words was neither aJnbigu-
ous1 nor obs1cure, and where the devise was 1, 

on the fa;ce of it, perfect and intelligible, 
but, from si0n1e of the circumstances admit-
ted in proof, a,n ambiguity aros :e a,s to which 
of the two or 1nore persons or things:, eaoh 
ansioering the w1ords in the will, the testa-
tor intended to express." 

In the present case the only foundation at-
tempted to be shown for the existence of an am-
biguity in the use of the , words "my estate" in the 
will was the evidence showing the existence of the 
revocable assignment in trus,t and the fund held 
under it. This proof ., as1 we submit we show, 
created no ambiguity. 

However, the decree and opinion conclusively 
show that if there was any ambiguit~ latent in the 
use of the words "my eS1tate," the declarations of 
the testatrix were used not to apply them to one or 
more things ,, each of which answer 1ed exactly to the 
thing described in the will, hut to apply them to 
two things., one of which answered exactly to the 
thing described in the will, i. e., the testatr.ix's own 
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estate, and to another, which did not so answer 
(Farrnum , v. Insi. Co., supra ,), i. e., to an estate 
which was not hers. 

Under this point may be considered the ques-
tion a.s to when under a general bequest property 
over which the testator has a power of appointment 
may pas 1s. It is settled that where a testator makes 
a general bequest of his estate, and it is shown that 
he has no estate of his own to satisfy the bequests 
of his will, but that he has a powe·r of appointment 
over the esta ,te of another which would s1atisify the 
bequests of his will, that his will acts as an execu-
tion of the power. The proof of the extrinsic facts 
necessary to ·establish a bequest of the trust fund 
by a general bequesrt are ! said by Agnew, J., in 
Bingh ,arm's Appe :a,l, 64 Penna. 8t. 345 ( a. case cited 
with approval in F 'a(f'nUm v. Ins '. Oo., SUipff"a), not 
to be proof of the testator's intention, but rat _her a 
legal presumption-a positive inference from a 
negative fact, and, theref<?•re, not pertinent under 
the rule which permits parol evidence of the 
declarations of the testator to show his intention 
and thus explain a latent ambiguity. 

But the rule, whatever its reason, has no appHca-
tion to the present case, for, as has been s:aid, Eliza-
beth had an ample es1ta te of her own to ans 1wer all 
the bequests of her will. 

The defendant made no effort to prove the 
amount of E.liz.aheth's own esitatei. But on cross-
examination in March, 192-7, having probated the 
will in October, 1926, he admitted he, had sworn to 
an inventory of his wife's esta.te, but could not tell 
whether it was worth $100,000, $,2.00,000, $·300,000, 
$400,000 or $500,000 and didn't know what the 
ass :ets consisted of, though ( Case, p. 12:1) he a.d-



mitte.d that she held about 2400 shares of Gypsum 
stock in her own name and tha.t within a week of 
hiB wife's death he had had them transferred into 
his. own name but was compelled to retransfer 
them. J\1r. Lemarche, a broker ( Case, p. 246•) , tes ,-
tified that in March, 1927, the common was worth 
$;95 and the preferred $117 per share and the de-
fendant testified that at his wife's death they were 
respectively worth $100 and $156, per share ( Case., 
p. 12,5). 

Oons1equently, as to this matter, no foundation 
appeared in the case for the admission of extrinsic 
evidence, either to cons.tr·ue the will o,r to explain 
an ambiguity. 

POINT IV. 

Testatrix could not revoke the trus.t by her 
will. 

Assuming, which it does. not, that the will ex-
pres 1sly revoked the trust, it would not be efficaciouSI 
to that end. 

The following is1 quoted from the text of 2;6 
Ruling Oase Law, p. 1206 : 

"If the right is1 not exercised during the 
lifetime of the donor or other pers :on in 
,vhose favor it was res:erved, and according 
to the terms of the reservation, the validity 
of the trust remains , nnaff ected, as though 
there never had been a reserved right of 
r evocation. * * 7

'" generally a valid trus:t is 
not affected by the den th of the donor, tes1-
ta te, where he dies , without having exercised 
his power of revocation." 

Nichols · v. E ;niery, 1091 Cal. 323. 
Dickerson!s Appeal, 115 Pa. St. 19'8. 
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Lines v. Lfries, 142 Pa. S:t. 149. 
Notes: 34 A. S. R. 217 ;-100 A. S.. R,. 103 ; 

6 Am. Gas. 1891
• 

Truby v. Pea,s·e, 240 Ill. 513. 
ll'itherington . v. If erring, 140 N. 0. 49:5. 
1Yils·on v. An.d'evrso-n, 186 Pa. St. 531. 
JI ollis-on v. R 'itgers, 140 Ia. 36,5. 

In Woos 1ter v. Cooper, 5,~ N. J. E. 204, 226, the 
case was : that Tacy had a · power to dispoS'e of cer-
tain property by an inter v,ivos appointment. It 
was1 claimed that she had executed that power by 
her last will and testament. · T1hei Oourt said: "Her 
act, in tended by her to operate after her death, 
cannot be converted by a, court into an act oper-
ating immediately [upon the execution of the will] 
for thiS' ·would bei an execution of the power, not 
by Ta.cy, but by the court." Of cours:e, unlesSI so 
operating, it was1 not an act done in her lifetime 
and therefore was: not authorized by the power ·. 

POINT V. 

The decree should he reversed because it 
does not conform to the pleadings. 

A decree of the Court of Chancery must conform 
to the case, made by the pleadings. 

Train.or v. Le Beck) 139 At. 16. 
Wood : v. Oox, 92 N. J.E. 307. 
BlaJC1lv v. -J(eilevy) 23 N. J. E. 35,8. 

The defense set up by the original ansMTer was that 
the trust was revoked by the will (Oa,sie, p. 9). 

At the close of the evidence, the Court gave de-
fendant leave to file an amended answer ( Case, 
p,. 17). 
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Afterwards , the amended answer was i filed. It 
set up , as1 a defense that the aS1signment in tr'Usrt 
never was : and never became operative ( Case, p. 18). 

It iSI submitted that the amended answer super-
ceded the original answer and s:tood as, t,he only an-
swer in the cas 1e. To allow both to sit.and would per-
mit the defendant to, rely upon two defenseS1 which 
are inconsistent with each other. Having replaced 
his original defens:e with a new a.nd inconsistent de-
fense, defendant must ,stand upon hiH election. Both 
defences cannot stand. 

"He cannot be permitted to insiS't upon a 
defense residing in an averment in his an-
s.wer which is inconsistent a.nd repugnant to 
an admission made by him in the very sa,me 
pleading." Weidmann Silk Dyei(fl.g Co. v. 
Ea ,st Jersey Waiter Co.) 88 N. J. E. 397, 427. 

Equitable defenses , musit be consistent. Gilbert 
v. Golpi:n) 11 N. J. E. 445. 

T11erefore, no defense based upon the revocation 
of the trust by the will appearing in the pleadings 
as amended, the decree should be reversed. 

POINT VI. 

If it he held that extrinsic evidence was ad-
missible for the purpose of showing that Mrs. 
Tucker intended hy her will to revoke the 
trust, then we aver that such evidence was not 
convincing as to such intent; nor of sufficient 
weight to prove the same; and was incredible. 

An effort was made by the defendant Tucker to 
prove by testatrix's: declarations that she intended 
to revoke the trust by her will. His 1 evidence is the 
only evidence in the ,ca.use to that effect. His testi-
mony isi found at page 53 of the print ,ed case (lines 
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10-25,). He Siays1 she told Mr. Holmes, the lawyer 
who drew the will, that "she wanted to revoke the 
trust." I-Ie subsequently reitera ,ted this srtatement 
( C~se, p. 91, line 10 et seq.). 

Mr. Holmes, produced as a witnes ,s1 by defendant, 
testified that nothing was siaid about the trust until 
after the will was: drawn ( Oase, p. 256, line 14 et 
seiq.). He ,said, "Of course, I knew this 1 will did not 
revoke the trust agreement, * * * The reason that 
that contains no s,uch clause is because Mrs. Tucker 
didn't tell me about it." When asked, "Q:. Did she 
express: any intention to revoke that trus 1t by her 
will?" he said, "8he expressed none" ( Case, p. 258, 
line 32). 

To lend an air of probability to the story of the 
intent to revoke by her will, the defendant related 
certain circumstances attending an alleged demand 
by Mrs. Tucker upon complainant for the counter-
part of the trust agreement in possess.ion of the 
latter. The very terms 1 of his1 narration sihow the 
impossibility of its truthfulness ,. The relevant facts 
appear as follows: 

T'he will was1 executed on September 5.th, 1924. 
The T·ucker~, who were then living in Brooklyn, 
moved to Ridgewood, New Jersey, in January, 1925 
( Casie, p. 77). When the trust agreement was exe-
cuted in 1914 complainant placed her copy (E ,x. 
D-3) in a box rented jointly with her ' s,is1ter ( Oa,sie, 
pp. 154-155). It is unquesitioned that it . continued 
to remain in the box until January, 1922~ when 
T'ucker obtained acces ,s to the box. At some time 
in December of 1924, and on the same day, Tucker 
testifies that he removed the entire ,contents of the 
Brooklyn box and placed them in the Paterson sa.f e 
depos.it box (Case, pp. 75, 76, 78). The comp,lain-
ant suppos :ed that her copy of the agreement was 
removed with the contents of the box. She had la,s1t 
seen it in the box in Brooklyn ( Case, p. 163). 



Under these circumstances : Tucker tesitified that 
prior to the executing of the will he and his wife 
walked fro1n their ho,us:e in Ridgewood to the house 
of complainant in the same place and, falsely pre-
tending she had lost her own copy of the agreenient
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:Mrs,. Tucker asked complainant for hers 1 a,nd that 
complainant gave it to her" ( Case, pp. 86-90). Of 
course this sit.ory could not he true beca.use, as ap-
pears above, neither fa1nily were living in Ridge-
wood prior to the execution of the will. T·his could 
have been no slip of memory for Tucker relates : in 
complete detail the story of the walk he and his1 wife 
took from his house to complainant's 1 ( Casie, p. 88, 
line 30). Complainant denied the whole sitory 
( Case, pp. 163, 186). As a matter of fact there was 
no reason for complainant's having possession of 
the copy ( D-3). She would have to take it out 
of the very box in Brooklyn in which she had placed 
it for safe keeping. The relations between her and 
her sister were always: most affectionate ( Case, p. 
196,). Mrs. Tucke ·r named her as! executor of her 
will in place of Tucker, if he: died. 

Another example of Tucker's ineredibility is. 
:found in his account of the removal of the con.ten ts . 
of the Brooklyn box to the Paterson hank, when 
viewed in the light of uncontradicted evidence. 

As hereinbefore stated he tes:tified in much detail 
that the contents was : taken out of the Brooklyn box 
and pla.ced by him in the Paterson box on the: s·arrne 
cla,y ( Case, p. 78, line 20) . He fails to fix any day 
on which this 1 was1 done, but that he should have 
so removed the contents was impossible under the 
cir•cums:tances. It was : proved by the officers and 
records of the Brooklyn bank that the box in Brook-
lyn was given up and closed on Dece1nber 10, 1924 
( Case, pp. 266-267). It was proved by the officers 
and records of the Paterson bank that the box in 
that bank was opened March 13, 1925 ( Case, p. 
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134) . It is, of course, cle~r that Tucker could not 
have taken the papers out of the Brooklyn box later 
than December 10, 1924, and that he couldn't have 
placed them in the Paterson box before March 13, 
1925. So it was physically impos.s:ible for· him to 
have taken the1n out of the Brooklyn box and 
placed them in the Paterson box on the same day. 

Another exa1nple of incredibility is found in his 
sitory of the removal of the securities: on the morn-
ing of his , wife'-s death, July 13, 1926, from the 
Patersion box. U nd.er the law, the bank would 
have refused access. to the , box at that time, if it had 
been informed of the death of Mrs. Tucker, the joint 
tenant. T·ucker says i he informed the bank's. officer 
that his· wife wa.s dead before he opened the box 
( Oase, p. 105). Mr. Seddon, the officer, denies this 
story in detail (Case, pp. 140-143). So does Mr. 
Bond, who had charge of the safe depos.it vaults 
( Gase, p. 135, line 25 et seq.) . Here we have the 
evidence of two disinterested witnesses against 
Tucker's 1. He was interested. He wanted to get 
the ,stock sit.anding in hisi wife's. name and under 
blank powers. previously -s1igned by her transfer the 
stock into his own name; which plan he carried out. 
He had. the transfer 's made before his: wife was 
buried and so held them until compelled to make 
restitution (Oase, pp. 100, 121). He says he took 
the cours 1e he did becaus:e he had been advised by a 
Brooklyn attorney, "If anything happens to either 
one of you-if your h us.band passes , away-don't 
put on a long face; pin a rose on you, and empty the 
box before it is: closed on you." 

Many other instances could be cited from the tes-
timony which impeach the credibility of the defend-
ant, but we think that the for 'egoing are s,ufficient 
for that purpose. If the will of the testatrix is to 
be varied by parol, the evidence mus1t come from a 
credible witness 1 and be credible in itself. 



In the opinion below it is said: 

"It is not the province of this court to 
punish the defendant Tucker for his1 heart-
less conduct on the morning of his for1ner 
wife's: death or afterwa.rds." 

To this 1 we take no exception. The conduct re-
ferred to, which included his remarriag ·e within 
four months of Elizabeth's death, was not a.dduced 
for that purpose. It was brought out, on his cross-
exa1nination, for the purpose of enabling the Court 
to know the character of the witnes 1s and thereupon 
1nake inferences , as to his veracity. 

It is res:pectfully submitted that the portion of the 
decree appealed from should be reversed and re-
mitted to the iC!ourt of Chancery with directions 
that it decree the trust to be esitablislhed, that it 
was not revoked by the will, and that complainant, 
as trustee, is entitled to the stock standing in her 
11ame as trustee. 

WILLIAM I. LEiW'I8, 
of counsel with complainant. 
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BRIEF FOR DEFENDANT-APPELLEE, GARRET 
R. TUCKER, AS EXECUTOR AND TRUSTEE 
UNDER THE WILL OF ELIZABETH W. M. 
TUCKER. 

Statement. 

The questions presented to the court on this ap-
peal are: 

(a) Whether or not a certain paper writ-
ing, purporting to be an assignment in trust 
by Elizabeth W. McCormick (later Elizabeth 
W. M. Tucker), taken together with the con-

. duct of the settlor and trustee subsequent to 
the making of the paper, created a valid and 
subsisting deed of gift in trust. 

(b) Whether or not the terms of the last 
will and testament of the said Elizabeth W. 
IVL Tucker ( conceding the creation of a valid 
trust) effected a revocation of the trust. 
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The assignment in trust bears date October 
14th, 1914, and is printed on page 6 of the case. 
The right of revocation, without limitation as to 
the manner of revocation, is expressly reserved in 
the assignment. 

The will bears date September 5th, 1924, and is 
printed on page 29 et seq. of the case. 

Facts. 

The following is submitted as an epitome of the 
testimony and evidence covering all the facts in 
the case, bearing upon the questions involved: 

In October, 1914, Elizabeth W. McCormick was 
a widow and the mother of an infant son ( the 
cestui que trust) then about three years of age. 
She was the owner of a considerable block of the 
capital stock of the United States Gypsum Com-
pany, which had come to her from the estate of 
her deceased husband. In the summer of 1914 
she became acquainted with the defendant Gar-
rett R. Tucker. After a courtship of not many 
days the couple were engaged to marry ( case p. 
37, L. 15). The members of her immediate fam-
ily-she had two sisters, and father and mother 
were living-appeared to have been greatly de-
voted to each other. And Mrs. McCormick's par-
en ts and sisters all felt a grave concern when they 
learned of the prospective marriage to Mr. 
Tucker. He was a stranger to them and to her. 
And the fears of the family were deepened by 
rumors which n1ade Tucker out to be a man of 
bad character. These rumors were repeated sedu-
lously to Mrs. McCormick by her parents and by 
the complainant, her sister. They denounced 
Tucker and all of them labored earnestly to dis-
suade her from the marriage . ( Case, p. 150, 1. 20; 
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p. 151, 1. 20; p. 209, 1. 10 et seq.; p. 238, 1. 25·; p. 
240). 

When all the suasion which they could exert on 
Mrs. ~cCormick, as well as the denouncing of 
her suitor, proved alike unavailing as a means of 
preventing the marriage, the family then ex-
pressed to her their fears for the future welfare 
and for the property rights of the infant son 
Henry. They looked with an alarm which they 
freely expressed at the subjection of the child's 
welfare to the parental influence and authority 
of a step-father of whom no especial good had 
been promised. Mrs. · McCormick was persuaded 
by her father to put "aside some of her property 
for the boy before this ma,rriage took place"; and 
so that Henry "would always be provided for". 
They feared that by reason of the marriage 
''Henry would not be provided for". (C ase, p. 
152, 11. 1-12; p. 208-09). 

This purpose to provide for Henry against the 
outcome of his mother's second marriage resulted 
in the making of the trust agreement in question 
in this suit. The terms of this agreement are the 
assignment to the complainant of Three Hundred 
and fifty shares of the pref erred stock of the 
United States Gypsum Company, in trust, upon 
the uses stated as follows: 

'' To receive the income, interest and 
profits therefrom and use the same for the 
support, maintenance and education of Henry 
W. McCormick ( the son of the party of the 
first part) until he arrives at the age of 
twenty-one (2~) years, and thereafter pay 
the same to said Henry W. McCormick until 
he becomes twent_Y-five (25) years of age, 
an~ ~pon the said Henry W. McCormick 
arriving at the age of twenty-five (25) years 
then to transfer and assign said securities' 
or the re-investments thereof or the money~ 
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rMeaClized therefrom, to the said Henry W. 
c ormick.'' 

T?e creator of the trust reserved the right to 
direct the trustee in the sale of the stock and in 
the re-i~ves~ment of the proceeds. The right of 
revoca,tion is also expressly reserved' without . . ' restriction a,s to the ma,nner of revocation. 

This agreement was made October 14th, 1914. 
One week later, ( October 21st) Mrs. McCormick 
and Tucker were married. Concerning the trust 
Mrs. McCormick told Tucker ( and this simply 
corroborates what the complainant and her mother 
themselves say in the case): "my folks have per-
suaded me to make a trust agreement in favor 
of Henry beca,use they do not knClw how the ma.r-
riage will turn out". This was shortly before the 
marriage (Case, p. 37). 

The shares of stock were transferred on the 
books of the corporation to the name of the com-
plainant (then Essie T. Watters, as trustee). The 
certificates themselves were kept in a safe deposit 
box in the Security Safe Deposit Company of 
Brooklyn until December, 1924. They were then 
transferred to a safe deposit box in the Second 
N ationa.l Bank of Paterson, New Jersey, where 
they remained until the death of Mrs. Tucker. 
The trustee was never given exclusive access to 
or control over the Brooklyn box; and the trus-
tee never had any access whatever to the Pater-
son box. Control of the Brooklyn box was held 
jointly between Mrs. Tucker and the trustee, and 
in 1922, at the request and direction of Mrs. 
Tucker, her husband, Garrett R. Tucker was also 
given access to the box. After the closing of the 
box in Brooklyn,' and at Mrs. Tucker's direction, 
the stock was transferred to the Paterson box. 
To this box, where the stock was held from March 
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1925, until the death of J\1:rs. Tucker in July 1926 
' ' the trustee was never given a key, nor did the 

trustee ever have access to the box ( Case, pp. 
48-50; also testimony of complt. passim). The 
Brooklyn box was discontinued by the direction of 
Mrs. Tucker in December, 1924. The Paterson 
box, where the stock was next kept by Mrs. 
Tucker, was not rented until March, 1925. In the 
meantime the stock was not in the possession, 
custody or control of the trustee, but was appar-
ently held by Mrs. Tucker in her own exclusive 
custody. In March, 1925, it was placed in the 
Paterson box, to which the trustee was never 
given access. The trustee apparently was not 
even made acquainted with the renting of the 
Paterson box, for she says that when stock divi-
dends were received as late as December 1925 ' ' she was "under the impression that another box 
had been rented in Paterson, so I gave that stock 
dividend to Mrs. Tucker and asked her to put it 
with the rest of the certificates which 1 understood 
she had taken to Paterson" (Case, 157 1, 30). The 
trustee gave this stock dividend to Mrs. Tucker 
and asked her to put it in the Paterson box, but 
Mrs. Tucker never told the trustee that she had 
done so ( Case, p. 162). The stock dividend de-
livered to Mrs. Tucker, and last referred to, was 
received by the trustee in December, 1925. And 
it was at this time that the trustee states that 
she asked her sister if she ( the trustee) had access 
to the Paterson box; to which the sister responded 
that she was not sure but she would see about it. 
The trustee did not press the matter further, giv-
ing as the reason that Mrs. Tucker was shortly 
afterward taken seriously ill. Mrs. Tucker did 
not become seriously ill until February, 1926. The 
box was opened in Paterson and the stock placed 
there in J\1arch of the previous year. The one 
question directed by the complainant concerning 
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access to the box at the time of the stock dividend 
in December, 1925 "ended it", and there never 
was any mention of the subject again (Case 216, 
1. 10-25). 

The stock certificates were not changed from the 
maiden name of the trustee to her marriage name 
until this was occasioned by the change of the cor-
poration from a New ,Jersey Corporation to an 
Illinois Corporation. 

The terms of the trust set forth in the Exhibit 
Dl-D3, were never carried out. The uses upon 
which the so-called trust was made were never per-
mitted by Mrs. Tucker to operate. The trustee 
was never permitted "to receive the income, in-
terest and profits therefrom and use the sa.me for 
the support, niaintenance and education of Henry 
W. McCormick.'' The trustee was never even 
permitted to '' receive the income,'' etc., e:xicept as 
an agent of collection for Mrs. Tucker. From the 
very signing of the paper on October 14th, 1914, 
until Mrs. Tucker's death on July 13th, 1926, all 
income, interes ·'t and profits we.re immediately 
turned over by the trustee to Mrs. Tucker or to 
Mr. Tucker~ These funds were uniformly de-
posited by Mrs. Tucker or her husband in a joint 
account of both of them, and used as their own 
property and as they saw fit. The support, main-
tenance and education of Henry was defrayed, not 
out of the income from the stock, pursuant to the 
trust, but out of the general funds of Henry's 
mother and step-father, just a,s were those of the 
other children ( three children born of the mar-
raige to Tucker.) Throughout the full period of 
twelve years this went on without the exception 
of a single occasion ( Case, p. 98, I. 5, etc. ; p. 161, 
1. 7; p. 216, 1. 22; p. 217; p. 218, I. 25,; p. 219). 

Nor was the trustee ever consulted as to 
Henry's education (case, p. 57, I. 20). The trus-
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tee's explanation of the fact that the uses of the 
so-called trust were never effective is that i1rs. 
Tucker '' asked me if I would become trustee of 
this trust fund and in case of her death look a,fter 
the interest of her boy. And I said I would" 
( case, p. 151, 1. 10-30) ; and again "because we had 
considered the matter and had decided that that 
was the best thing to do with them, to provide for 
the boy that I should turn the cash dividends over 
to her, and that she would provide for his main-
tenance, education and support with those divi-
dends" ( Test., p. 161, I. 5; pp. 212-214-; pp. 215, 
20, etc.) And it was Mrs. Tucker, not the trustee, 
who provided for the support and education of 
Henry right until the time of Mrs. Tucker's 
death. ( Test. supra). 

In spite of the forebodings that caused anxiety 
for the safety of the rights of Henry, which 
brought the so-called trust into being, the mar-
riage turned out well. It proved to be a f rui tf ul 
and a happy union. Mrs. Tucker became the 
mother of three more children. Her son, Henry, 
lived in the new family circle without the least 
distinction. He was known by his step-father's 
name. He was taught by his mother to know 
Tucker as his natural father. The life of this 
family appears to have been one of unusual hap-
piness and accord. Never was there any distinc-
tion made as between Henry and the other chil-
dren. The children themselves knew no distinc-
tion. They were reared together as the children 
of common parents. ( Test. p. 58, 61; test. of 
Compl. Passim.) And Tucker apparently, as a 
husband and father had vindicated himself in the 
esteem of his wife's people. After the marriage 
they came to respect him. ( Test. p. 240, I. 10; p. 
241.) 

i1rs. Tucker as a mother always showed ex-
traordinary devotion to all her children alike. 
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Very close contact during eleven years with the 
new family circle showed complainant herself that 
Mrs. Tucker was a very fond mother, and during 
those years, complainant saw "not the slightest 
circumstance'' to indicate that aU four children 
were not of the sam,e parents. Complainant had 
"an intuition" that Henry wa.s favored of his 
mother, but admits that the mother would prob-
ably have denied any preference or favor what-
ever. (Test. pp. 211-212.) 

Mrs. Tucker had three months less than twelve 
years of life with her husband, Garrett R. Tucker. 
At the time of her death her children were respec-
tively, fifteen, ten, nine and seven years of age. 
During the period of her marriage with Tucker, 
Mrs. Tucker enjoyed a rapidly increasing pros-
perity and wealth. All of her life with Tucker and 
in the new and growing family circle was uni-
formly happy. And on September 5th, 1924, she 
made her will, just about two years before her 
death. At the same time her husband made his 
will leaving all to his wife ( Test., p. 56, 1. 20, etc.). 
And when Mrs. Tucker made her will fu Septem-
ber, 1924, the value of the capital fund of the 
Trust stock that had been assigned for the bene:p.t 
of Henry had increased from about $35,000 when 
the paper D-1 was made in October, 1914, to up-
wards of one-quarter of a million. ( See Ex. D-4.) 
And in her will she designated her property by 
the general term "my estate". At the time of 
making the will she told the scrivener that in the 
event of her death she wanted Henry treated the 
same as the other children; that Henry did not 
know tha.t Mr. Tucker was not his own father, and 
that she wished Henry to be treated exactly like 
the other children ( Tes., p. 250. 1. 30, etc.). Pur-
suant to her instructions the will was dictated in 
the form in which it now stands (Ex. D-2). And 
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while the will was being written, Mrs. Tucker ex-
hibited to the scrivener the trust agreement D-1. 
She told him it was made in contemplation of 
her marriage with Mr. Tucker, that she thought 
the emergency which led to the execution of that 
agreement in the first place had passed by. She 
stated that she had the trust property in her pos-
session; that this property belonged to her and 
that she had the right to do wha,t she wanted with 
it. She stated further to the scrivener that the 
agreement had never been executed according to 
its terms at all, that is, carried into effect by her-
self and the trustee; that the income was not ap-
plied according to the trust agreement; that Mrs. 
:Mayer had always sent the checks to her and she 
applied them as she saw fit after she got them. 
She did not in so many words tell the scrivener 
to revoke the trust in the will. All the conversa-
tion concerning the trust agreement and its revo-
cation was after the conference concerning the 
will, and while the will was being written. The 
scrivener advised the retransfer of the stock to 
Mrs. Tucker and that she should revoke the trust. 
Mrs. Tucker mentioned as a reason for not re-
transferring the stock the expense that would be 
incident. She did not express the intention of 
leaving the trust intact so far as the will was 
concerned. The whole tenor of her conversation 
was contrary to the leaving of the trust fund 
intact (Test. of Holmes Passim). There is no 
testimony that the scrivener told her that in his 
opinion the will as written did not revoke the 
trust. 

The testamentary disposition of Mrs. Tucker 
(Ex. D-2) presents a scheme of perfectly equ_al 
distribution among her husband and her four chil-
dren. She names her husband as executor and 
trustee expressly without bond. The husband and 
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the four children each are to have one-fifth of 
her estate. The share of each child is to go to the 
trustee for designated uses. Under the trust for 
Henry, the in.come is to be applied to his "su ,pport, 
education and maintena .n,ce'' until he reaches the 
age of thirty. The trust for the other two boys 
is upon the same terms as in the case of Henry. 

There is an express provision that in the con-
struing and carrying into effect of the will the 
son Henry '' is to be considered and treated as 
though he were a full brother of my other children 
hereinabove mentioned''. 

J\!Irs. Adams (complainant's sister and a sister 
of l\1:rs. Tucker) testified that a few weeks before 
Mrs. Tucker's death, in the course of a conversa-
tion Mrs. Tucker remarked that half of the Gyp-
sum stock was Henry's. Mrs. Adams had con-
versations with her sister almost daily for months 
before her death, and remembers no other con-
versation, and none of the conversation in ques-
tion, except so much as referred to Henry's stock 
( Case, 222, 1. 33 ; p. 227, etc.) 

We have thus outlined all the evidence in thi3 
case upon which, we submit, in addition to the 
will itself, the issue depends. The evidence of re-
vocation presented by the will itself will be con-
sidered at length under a proper head. 

We would call the Court's attention to 'the thir-
teenth paragraph of the further answer as con-
tained in the Amended -Answer filed in this case 
( case, p. 28, 1. 15, et seq.). The defendant, Garrett 
R. Tucker, renounces any and all interest in the 
trust fund, and has filed with the Clerk of the 
Court of Chancery formal document of assignment 
by which any interest of his which might other-
wise be established by decree of the Court of 
Chancery in the so-called trust property, is trans-
ferred and assigned to the three children born to 
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the testatrix, Elizabeth W. M. Tucker, of her mar-
riage with the said defendant, and to the child of 
the testatrix by former marriage, the four children 
to share and share alike in the interest thus as-
signed. Interest in this issue is therefore confined 
to the children. That is to say, the interests here 
are represented, on one hand, by Henry McCor-
mick, infant child of the testatrix by a former 
marriage, and, on the other hand, by Garrett 
Rezeau Tucker, Elizabeth W. Tucker and James 
Louis Tucker, infant children of the testatrix by 
her second marriage. In effect, the question to be 
determined is as to whether or not the fund of 
stock in the so-called trust agreement of October 
15th, 1914, shall be decreed to be the property 
beneficially of the child Henry, to the exclusion of 
the other three children of his mother, or shall be 
decreed to be the property beneficially of all four 
children equally. And this assignment in favor 
of the four children is woven into the terms of the 
decree below. 

ARGUMENTS. 

POINT ONE. 

What is relied upon as a trust agreement never 
became effective as a trust, the terms of the in-
strument purporting to create a trust were never 
operative. 

The trust for which the complainant contends 
is a voluntary trust. It is equivalent to a gift and 
is dealt with by the cases as a gift. 

"A voluntary trust is essentially a gift 
and must be fully executed to render it effec-
tive as such''. Sessna , vs. Adams, 93 N. J. E. 
276. 
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Speaking of a voluntary trust in lands this 
Court held in Austin vs. Yoi1Jng, 90 N. J. E. 47 
that "like other gifts it must be fully completed 
to become effective as a gift.'' 

In the present case, any trust was by the con-
duct of the creator of that trust rendered entirely 
nugatory. Never once did she permit the trustee 
to function as such. The creator of the trust re-
tained full practical dominion over the fruits of 
the trust property. The trustee as a result of the 
settlor 's condnct and requirements, was nothing 
other than an agent through which the income 
passed to the settlor. The proof is clear that the 
settlor did not subordinate this income to the 
terms of the so-called trust agreement, but that 
the money and income was used '' as she saw fit'' 
and the same as her own property. The use upon 
which the trust, according to its stated terms, was 
made is the thing which the trustee was never 
permitted to carry into operation. She could not 
carry it into operation because the settlor of the 
trust deed did not permit the trustee on a single 
occasion to have any of the trust income with 
which to do so. It was the settlor, and not the 
trustee, who provided for the education, support 
and maintenance of the former's son. And she 
did so out of her own general means, to which 
general means she contributed the trust income. 
The means out of which Henry's support, educa-
tion and maintenance were paid came from the 
same family fund which the like expenses of the 
other children were defrayed. 

If a voluntary trust is a gift, it is not clear how 
the complete operation of a gift could be more 
effectively reserved than it was in the present 
instance. It seems but fair to say that the trans-
fer of the stock, under the circumstances present 
in this case, was but a step in the transfer of the 
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property to be subordinated to the express uses 
of the trust. And it was but a formal step. Be-
cause the purpose for which the transfer of the 
stock was made-the providing of income for 
Henry's education, etc.-was never permitted by 
the settlor to have any effect so far as the trust 
is concerned. The right to the income the settlor 
consistently withheld unto herself, and enjoyed 
it fully to the time of her death. 

The most important effect, however, which the 
circumstances considered under this point have 
upon the whole question, is realized in their con-
nection with the attitude that the creator of the 
trust expressed and showed by her conduct toward 
the whole trust property. It is most importan1 
too, to consider that the completeness with which 
Mrs. Tucker reserved all income to herself pro-
vides an explanation for the fact that the certifi-
cates were not re-transferred to her name. There 
was nothing in the practical situation that re-
quired it, for she enjoyed, as her own absolute 
property, the trust stock just as completely as if 
the stock stood in her name. 

Also, the effect of aU this upon the significance 
which Mrs. Tucker a,s testa,trix in this ca,se gave 
to the words "my estate" as they are used in her 
·will, is most vita.l. 

Here we have a trust in which the trustee was 
never a trustee except upon paper. Here is a case 
in which the trustee was prevented from becom-
ing in reality a trustee by the continued dominion 
which the settlor exercised over the property 
which it wa,s necessary for the trustee to have in 
order to act and serve as such triistee. It is all 
very well to say that the trustee was such in her 
custody-without more-or the corpus of the fund 
without regard to the income. But there is noth-
ing in what the complainant seeks to establish as 
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a trust deed which justifies any such separation 
or distinction. The ultimate disposition of the 
corpus and the use of the income prior to such 
disposition are each part of the one thing. And 
either the gift is completed by the donor or it 
isn't. If it isn't, it is not a gift. And here both 
income and corpus are ostensibly part of the one 
gift. And if this gift can not be separated into 
parts-the trust deed contemplates no such thing 
-then the arbitrary and absolute reservation of 
all income is a reservation of the gift as a whole. 

The fact that the trustee explains this whole 
situation by saying that it was the result of an 
agreement between herself and the settlor is most 
important. Because if the settlor had no part in 
it and the checks were turned over to her as the 
arbitrary and gratuitous conduct of the trustee 
. ' it would be harder to find in the business what 
might be called the exercise of dominion by the 
settlor. But it is plain that what was done was 
required to be done by the settlor throughout the 
whole existence of the so-called trust deed prior 
to her death; it was dominion over the property. 
We need not remind the Court that such dominion 
as the settlor exercised from 1914 to 1926 was in-
consistent with the existence of the trust. Hav-
ing enjoyed the trust property without let or hind-
rance, it is easy to see why the settlor must have 
regarded such porperty always as her property 
and as "her estate," regardless of the paper writ-
ing (_d-1), which she had never permitted, during 
her life, to have practical force or effect upon her 
property. 

15 

POINT TWO. 

The trust agree ·ment was made in what the 
parties regarded at the time as an emergency. 
There seems to be no dispute as to this. That 
"emergency" created a certain de.finite purpose 
which the agreement was made to attain. The 
emergency passed before the death of the settlor 
and with it the purpose of the agreement. 

''No trust can survive the purpose of its 
creation and where that is accomplished the 
trust must of necessity terminate.'' 

39 Cyc. 97 ( 62), and cases cited. 
"It is a ground for termination that the 

necessity for the trust or the purpose for 
which it was created, have ceased to exist.'' 

39 Cyc. 99 (74) and cases cited. 

The evidence in this case as to the circumstances 
that called forth the trust and as to the purpose 
for which the trust was made is not contradicted. 
This evidence as it stands in the case was con-
tributed by both sides of the controversy. Clearly 
it is established that the purpose of the trust was 
to prevent the hazard of Mrs. Tucker's marriage 
to a stranger of "ill repute" from endangering 
her infant son's chance of ever getting his por-
tion of his mother's property. As to this there is 
no d1spute. The danger thus apprehended passed 
and passed completely. Not only that, but Mr. 
Tucker appears to have impressed himself upon 
the life of his wife and her son as well as upon the 
lives of his own children as husband and father 
in every right and proper way. Mrs. Tucker's 
mother testifies that he won the respect of herself 

· and her family. And no completer vindication of 
the marriage and of its want of prejudice to 
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Henry and his rights could be required than the 
description which was given of the new home cir-
cle and of the spirit that .prevailed there by the 
complainant herself in her testimony. We re-
spectfully submit at this point, therefore, that 
these two things are undisputed in this case: That 
the trust was made to meet a situation definitely 
apprehended by those who brought the trust 
about; and that such apprehension was dissolved 
by the event. That Mrs. Tucker herself clearly 
understood that the paper D-1 was signed by her 
in a certain emergency in her life and that the 
emergency had completely passed is made mani-
fest by her statement to the scrivener at the time 
of the execution of her will. 

The trust, as we have shown, had two purposes: 
to prevent :Mr. Tucker from getting property 
which might otherwise become Henry's; and to 
provide income for Henry's education, mainte-
nance and support. We have already seen how 
the latter of these purposes was completely super-
seded by Mrs. Tucker herself throughout the 
twelve years between the making of the agreement 
and her death. As to the other purpose, it is clear 
that to establish the trust now is simply to main-
tain it after the purpose for which it was made has . 
passed; and to make the trust a contradiction as 

' hereinafter shown, in the light of its own ex-
pressed purpose and of the will of Mrs. Tucker, 
who created it. Henry's interest in his mother's 
estate ( considered as including the trust prop-
erty), equal to that of his sister and brothers, is 
secured to him, just as it is to them, under the will 
of his mother. Still to contend for this separate 
trust (in addition to the trust created by the will) 
is to maintain that the purpose of the trust was 
to afford to Henry a porti.on of his mother's prop-
erty equal to the value of the trust fund ( a quarter 
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of a million), over and above the portions to be 
given to other children subsequently born to his 
mother. That is not the purpose, never was the 
purpose and no one in this case maintains that it 
is the purpose for which the trust agreement was 
signed. 

It should also be noted that any opposition to 
the argument we make under this point is over-
come by the uncontradicted testimony in this case 
as to the extraordinary love and affection borne 
by Mrs. Tucker for all of her four children with-
out distinction or preference. We need hardly 
call attention to the fact that another very impor-
tant circumstance which supports the argument 
we make here is the almost fabulous increase in 
the value of the fund made subject to the trust 
agreement that was signed by Mrs. Tucker in 
October, 1914. From a value of about $35,000.00 
this fund increased until at or about the time of 
the making of the will in 1924 it had a value of 
approximately a quarter of a million dollars. We 
understand that a change in the circumstances of 
a testator subsequent to the making of a will will 
not effect the abrogation of the will. That is not 
the point here. The argument here is that the 
change in the value of the fund does but empha-
size the cancellation by new circumstances of the 
purpose that underlay the making of the trust. 
(For the moment we do not mention the very obvi-
ous meaning which this change in the value of the 
trust fund gives to the words "my estate" in Mrs. 
Tucker's will.) We all know what the trust pur-
pose was; there is no dispute about it. The pur-
pose certainly was not to appropriate a quarter 
of a million dollars to one child to the exclusion 
of three other children, all of whom shared equally 
in the love and affection of their mother by whom 
the trust was made. For Mrs. Tucker's intention 
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in the matter of Henry's share of her property 
we must look to the will, not to the trust agree-
ment. Nor can it be said that the will and the 
trust agreement must stand together. For the 
will supersedes the expressed purpose of the 
agreement. It creates a trust for Henry; it 
vouchsafes Henry's ''protection' '-as it does that 
of all the other children-in the manner of the old 
trust agreement. Why in the case of Henry is 
there to be two trusts with the like purpose? 

By way of noting another important bearing 
which this great increase has upon the question 
of an obsolete trust purpose, it should be observed 
that while the trust was made to prevent Tucker 
from getting $35,000.00 in property which might 
otherwise go to Henry, Henry is now the benefi-
ciary under his mother's will of property incom-
parably greater in value than that which the trust 
was designed to prevent Tucker from diverting 
from his step-son. 

POINT T'HREE. 

The trust agreement reserves the right of revo-
cation. No particular form or method of revo-
cation is prescribed. Therefore, any act of do-
minion by which the intention to revoke is clearly 
evinced is sufficient. 

An examination of the cases on the subject of 
revocation of trust agreements and the like indi-
cates a parallel between the reasoning to be ap-
plied to the matter of revoking trust agreements 
and to the exercise of a power. This parallel is 
perhaps most clearly shown in the recent case in 
this Court of Paru,l vs. Parul, which is considered 
later under a separate point in this brief. 
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In Cueman vs. Broadnax ,, 37 N. J. L. 508-512, 
the Court said : 

"Where a power is given generally, with-
out defining the mode by which it must be 
exercised, it may be exercised either by deed 
or will. Nor is it necessary that the power 
should be executed by deed-a simple note in 
writing would be a good exercise of the 
power.'' 

It has been held that the making of a mortg·age 
is such an act of dominion over the property as 
will work a revocation of a trust. Geither vs. 
Williams, 57 Md. 625. 

'' But when no particular method of revoca-
tion is specified the revocation may be made 
by any act or c~nveyance sufficient to termi-
nate the trust." 

39 Cyc. 94. 

It has been very generally held that disposition 
by will revokes a trust. 

258 S. W. (Mo.) 1000; 
112 Misc. (N. Y.) 222; 
184 N. Y. Sup. 121. 

Another ease-which we regard as conclusive-
to be cited under this head as authority in New 
Jersey is the case above mentioned of ,Paul v~. 
Paul 99 N. J.E. 498. The latter case, however, 1s 

' so important to this whole controversy that we 
discuss it hereafter under a separate head. 
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POINT FO ,UR. 

Having shown that a will is an effective means 
for the revocation of a trust, we come to deal 
with the will in the present instance. This will 
presents such an equivocation or ambiguity as 
to have rendered it proper and necessary for the 
Court below to construe the will. 

We do not seek to contradict, explain or alter 
the will. But it is incumbent upon the Court 
under the circumstances of this case to ascertain 
what significance the testator gave to the words 
'' my estate'' as they are used in the will. Under 
all the circumstances the use of this general term 
in the will is at worst equivocal. The argument 
that an equivocation is presented by the use of 
the general term '' my estate'' in the will is 
strengthened, among other things, by the attitude 
which the testator showed, by her conduct and 
expression to the trust and to the property under 
it. T'o her the trust fund had always been her 
estate. 

The significance aUached by the testator to the 
words "my estate" is momentous. The testa-
mentary intent of J\!Irs. Tucker depends upon her 
itnderstanding of the words used to express that 
intent: upon whether or not the trust property 
was understood by her to be a pa.rt of her estate. 
The only point we make under this head is that 
there does exist here such an ambiguity or equivo-
cation as requires construction. What we believe 
to be the inescapable result of that construction is 
dealt with later. 

In the case of Coyle vs. Donaldson, 91 N. J. E. 
138, the Court construed a. will by reason of the 
uncertainty attached to the meaning of the words 
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'' the coal business now owned by me.'' And in 
that case, this Court says: '' The definition of the 
word 'business' or the construction given to it 
by the Courts in other cases is of little aid in as-
certaining the intention of the testator in this case. 
The word is an uncertain and equivocal expres-
sion." ( Cases cited). If the word "business" is 
an equivocal expression, we respectfully submit 
that the term "r.ny estate" as used by the testator 
in the present case under all the circumstances 
that prevail here, most certainly presents an 
equivocation. 

The use of the words '' my estate'' in the pres-
ent case is an equivocation, because the word 
"estate" might mean the testator's property in-
cluding the trust stock or it might mean her 
property excluding the trust stock. She had a 
right to give either scope to the meaning of the 
words as used by her in the will. And the vital 
thought in the problem is that the mere expres-
sion of the intention to do either one or the other, 
concludes this inquiry in accordance with that in-
tention. That is to say, if the intended meaning 
was to include the trust stock, ipso facto, the trust 
stock becomes part of the estate. If she intended 
otherwise, the trust stock does not become part 
of the estate. The question, therefore, is what 
meaning did the testator intend to give the words 
used by her 1 There is no effort here to change 
the will in any particular, but simply to learn the 
significance which the testator attached to the 
words used by her. 

To say that there is an equivocation in the use 
of the words ''my estate'' is not at all extraor-
dinary. The equivocal character of the words is 
manifest in the light of all that went before and 
in the light of the situation that prevailed at the 
time of the use of these words in the will. In-
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deed, in the lay, practical, non-technical under-
standing of the testatrix, the trust property had 
always continued to be "her estate". In her 

· . statements to the scrivener she referred to cir-
. cumstances and acts of dominion by her (proved 
and admitted in the case) which justified to her 
mind the attitude and conduct of ownership which 
she bore toward the trust stock. She had actually 
used it alwa.ys as her estate. Every circumstance 
of beneficial ownership she had withheld unto her-
self; and without exception all the fruits . of this 
beneficial ownership she had used, enjoyed and 

. expended exactly as she did her other property. · 
The use by the testatrix of the words "my estate" 
with the intention that these words should carry 
a reference to the trust stock, involved an act 
of dominion over the trust stock no more drastic 
than the dominion which wa,s continually exer-
cised over the trust stock by the testatrix and 
which aU sides admit. 

Where the testator uses a term which might be 
the designation of one or the other of two mental 
conceptions, the result is an equivocation. V am 
Nostrand vs. Board of Reformed Church of Amer-
ica .. , 59 N. J. Eq. 19, at 22. 

The thing described in the Tucker will is '' my 
estate''. This might refer to the estate as in-
creased by the revocation of the trust fund or 
to the estate without the trust fund. The mere 
fact of reference to the estate as increased by the 
trust fund would ipso facto result in such increase. 

Mrs. Tucker, as testatrix, was the owner of an 
estate in two senses. She was the owner of an 
estate in the sense of her property exclusive of 
the trust fund; and she was the owner of an es-
tate in the sense of such property and in addition 
her power of revocation over the trust fund. That 
power of revocation was in itself a very tangible 

I 
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item of property. Potential, yes, but all that was 
required was the mere expression of intent to 
make that potential thing .a reality. 
· We respectfully submit that it must be obvious 

that in every practical or lay sense the trust stock 
continued to be the estate of Mrs. Tucker. 

The one qualification of the technical status of 
that stock as part of her estate was the existence 
· of the trust agreement. And this agreement, it 
was her understanding, as expressed to the scriv-
ener, had never been carried out. 

POINT FIVE. 

A construction of the will is proper and neces-
sary in this case. In such construction the Court 
below properly availed itself of extrinsic evid'ence 
to show the circumstances attending the testatrix 
at the time of the making of the· will and at the 
time of the making of the trust; also extrinsic 
evidence to show reference by testatrix to the 
trust fund as part of her estate and to show her 
dealing with the trust fund as part of her estate; 
also testimony to show the family relations of 
the testatrix; and testimony to show the amount 
and condition of her estate. 

The case of Wilson vs. Anderson, 40 Atl. (Pa.) 
1096, is interesting as a case showing how far the 
Court went by way of inquiry into surrounding 
circumstances. In that case an effort was made 
to have the Court decree that a trust had been re-
voked by a subsequent will. There was no reser-
vation whatever of any right to revoke the deed 
of trust. And the Court held that the testamen-
tary devise of '' all his property'' referred to other 
property O'vvned by the testator outside of the 
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trust fund. But as stated above we cite the case 
to show only the extent of collateral inquiry in-
dulged in by the Court. The Court said at page 
1097: 

'' 11wo very ma,terial facts in a.id of the con-
struction of the papers are found by the 
court; first, that the deed was prompted by 
intemperate and improvident habits of the 
grantor at the date of it, when he·was a young 
man, only 26 years of age, which habits con-
tinued without reformation until his death, 
28 years afterwards ; second, that at the 
dates of both deed and will he was possessed 
of very considerable property, both real and 
personal, on which the will would operate 
without affecting the grant specified in the 
deed.'' 

And again at page 1098: 
'' After a careful analysis of the exp,ress 

purpose, in view of the surroundings and the 
fact that during his lifetime the gTantor had, 
by a second formal deed, revoked the trust, a 
subsequent testamentary disposition was sus-
tained.'' 

'' Evidence showing the situation of the tes-
tator and the circumstance at the time of the 
making of the will is admissible.'' 

Johnson vs. Haldane, 95· N. J. Eq. 404; 
124 Atl. 63; 93 N. J. E. 241; 114 Atl. 
406. 

'' The Court in construing a will must 
search the testator's intention in the light of 
the facts, placing itself as nearly as possible 
in his position.'' 

J ohn,son vs. Haldane, 95 N. J. Eq. 404. 

In Coyle vs. Don ,aldson, 91 N. J. Eq. 138 (supra), 
this stated that the meaning and intention of the 
testator '' must be determined not by fixing the 
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attention upon single words but by considering the 
entire will a,nd the surroundings of the testator 
when he executed the will, and by ascribing to him 
so far _ as his language permits the common im-
pulses of our nat1,ire" (citing Mr. Justice Dixon in 
Torrey vs. Torrey, 70 N. J. L. 673). 

'' All other rules of construction and usual 
meaning of words and phrases are subordi-
nate to the intent of the testator as deter-
mined from the language used, in the light of 
all pertinent circumstances, provided inten-
tion is in accordance with established rules of 
law." 

Hiller vs. La.wing, 136 Atl. (Me.) 350. 
Nor is it necessary that there be an actual latent 

ambiguity in order to render extrinsic evidence 
of conversations and the like admissible. Vice 
Chancellor Leaming in Pa ,ul vs. Parul, supra ., cites 
the case · of Va,n Nostrand vs. Board of Reformed 
Church, 59 N. J. Eq. 19, where Vice Chancellor 
Reed, referring to such extrinsic testimony, 
among other things, of conversations by and with 
the testator, says : 

"It is also in evidence that in his conversa-
tions with his pastor upon the subject of mis-
sions he was accustomed to allude familiarly 
to the two boards of foreign and domestic 
missions as the foreign missionary society 
and the domestic missionary society. This 
evidence was competent, although there was 
no latent a,mbiguity; for, says Mr. Hawkins, 
"It is to be observed that evidence in the 
shape of sayings, etc., of the testator, may be 
in certain cases adduced to show that he ha-
bitually used certain words, even when the 
description is not equivocal, provided, the 
sense thus sought to be put upon them does 
not contravene their ordinary and legitimate 
meaning; this being distinct from evidence 
adduced to show in what sense he used the 
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words on the particular occasion of writing 
the will." Hawk, Wills, 10; Duke of Leeds v. 
Amherst, 9 Jr. 359; Re Fethans Trusts, 1 
Kay & J. 528.'' 

The cases are replete with authority for the 
proposition that: 

"The Court will place itself in testator's 
place in order to determine what he meant 
by his will. ' ' 

In re Yates, 126 Atl. (Penna.) 254. 

And these cases show that the Court puts itself 
in the place of the testator by first learning as 
intimately as possible, all the facts and circum-
stances that went to make up that "place." 

"In the construction of wills effect is al-
ways given to the intention of the testator 
rather than to adhere to the strict technical 
construction of words and phrases, unless 
such intention runs counter to some recog-
nized rule of law." 

Genung vs. Best, 135 Atl. 514 (5 Adv. 
Rep. 76). 

In the case of Johnson vs. Bowan, 85 N. J. Eq. 
76, the Court was called upon to construe the 
meaning embraced in the words of the will '' re-
sidue of my estate-all moneys and incomes.'' 
The Court held that the language did not mean 
only moneys and incomes but included the realty. 

Where the language of the will is of "doubtful 
meaning circumstances may be taken into consid-
eration in ascertaining testator's intention." 
White vs. Gra,ves, 104 Atl. 205. (Not officially re-
ported.) 

'' Technical rules of construction are de-
signed to assist the Court in and not prevent 
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the Court from ascertaining testator's inten-
tion.'' 

White vs. Graves, Supria,. 
"In order to discover the intention of the 

testator the Court may put himself in the 
place of the party and then see how the terms 
?f the instrument effect the property or sub-
Ject matter. With this in view evidence is ad-
missible of all the circumstances concerning 
the author of the instrument.'' 

Leigh vs. Sa,vidge, 14 N. J. E. 124. 

And Vice-Chancellor Pitney in Wiggins vs. Wig-
gins, 65 N. J. Eq. 417, says: 

'' Fundamental rule in the construction of 
wills is the ascertainment of the intention of 
the testator, first, by carefully considering the 
force of every word of the language used by 
him; and second, in case of difficulty or am-
biguity by considering therewith his pe-
cuniary circumstances and his family and so-
cial relations." 

'' Extrinsic evidence is also admissible in 
case of latent ambiguity where there are two 
or more persons or things, exactly answering 
the persons or things described in the will. 
In such a case parol evidence may be received 
of what the testator said to show which of 
them he meant, but not to show that he meant 
a person or thing different from the one men-
tioned in the will.'' 

Burnet vs. Burnet, 30 N. J. Eq. 595. 
'' A latent ambig11ity arising on the face of 

the will (as to what lands the testator meant 
to include by the words 'my plantation') may 
be examined by parol.' ' . 

Holten vs. White, 23 N. J. L. 330. 

In the construction of a will parol evidence of 
the circumstances and surroundings attending the 
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testator is admissible inclu ,ding testimony of the 
scrivener as to sta.tements ma.de by testa.trix to 
him. 

Van Fell vs. Spierling, 97 N. J. E. 20. 

We contend under the authorities cited under 
this point, and in view of all the circumstances 
presented in the case, that all the evidence out-
lined at the beginning of this brief is pertinent 
and admissible, in addition to the documents 
themselves. 

We have shown too that the testator's inten-
tion controls as that intention is revealed in the 
light of her suroundings and relations. 

All the evidence in this case, therefore, is com-
petent and admissible which shows (a) the pur-
pose of the trust and the circumstances under 
which it was made; (b) the complete change in 
11:rs. Tucker's life and circumstances at the time 
of the making of her will; ( c) her conduct toward 
the trust property for the twelve yea.rs preceding 
her death; ( d) how she thought and how she 
acted regarding the trust fund, as shown by her 
conduct a.nd the statements made by her to the 
scrivener; ( e) her relationship with her children 
and her love for each and every one of them alike; 
( f) and the amount and circumstances of her 
estate at the time of the making of the will and at 
the time of the making of the trust. 

By this evidence it. is fairly and justly estab-
lished that the trust is no longer existent, and that 
the fund is a part of the estate of Mrs. Tucker 
and subject to the provisions of her will. Such 
a result would, in principle, be in strict conson-
ance with what Vice Chancellor Leaming did in 
the case of Pa,ul vs. Paul, as hereinafter shown. 

29 

POINT SIX. 

The will itself shows a clear intention to make 
the trust fund a part of the testamentary distri-
bution. 

The will presents a scheme of perfectly equal 
distribution. When the will was made, Mrs Tucker 
knew, and said that she knew, that the trust prop-
erty was hers to dispose of as she wished. This 
knowledge and understanding on the one hand 
and the purpose to distribute her bounty equally 
on the other are in accord. The question involves 
definitely Mrs. Tucker's purpose as to Henry's 
share in her bounty. What was it that Mrs. 
Tucker desired for Henry in this connection f She 
desired that he be treated like the rest, as in her 
will she expressly states. She was obviously not 
conscious of the existence of any legal arrange-
ment whereby Henry wa.s to have a quarter of a 
million dolla,rs over and above the shares of his 
sister and brothers. So far from being aware of 
such a disparity in Henry's favor, she expressed 
a caution in her will lest Henry be prejudiced in 
his status as a beneficiary under it. And, there-
fore, it is that the testatrix provides that in a 
construction of the will, Henry shall be dealt with 
as a brother of the whole blood to her other 
children. Mrs. Tucker made this will with open 
expressions of equal love and affection for all her 
children. She told the scrivener that Henry had 
been reared as a full brother of the other children 
and tha.t he did not know that his step-fat her was 
not his natura.l father. It was in that spirit that 
she gave the instructions for the making of her 
will. It is simply inconceivable that contra .ry to 
all these clear a;n.d open avowals, Mrs. Tuck .er 
intentionally ca.rried through a, scheme of distri-
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bu.ti.on, w·hich would utterly destroy as between 
her children the feeling of equality between them 
which she cherished and wished so ardently to 
preserve. 

Another piece of clear evidence in the will itself 
that it was intended to supersede the trust agree-
ment made ten years before, is the provision for · 
Henry's testa .mentary trust. That trust and the 
one set forth in the agreement are incongruous. 
They do not supplement one another; they are in 
conflict. Both trusts standing together provide 
a situation where there are two trustees each 
charged with the same uses for the benefit of the 
same person. 

POINT SEVEN. 

The case of Paul vs. Paul, 99 N. J.E. 498, is a 
precedent in this State for every aspect of the 
present case. 

In Paul v. Paul, the testatrix was the beneficiary 
under a trust estate. By the terms of the trust, 
she had a power of appointment under which she 
could dispose of the trust fund by her will. She 
made a will in which she used the expression '' my 
estate''. The question decided by the Court was 
whether or not, by the will, the testatrix had exer-
cised the power of appointment. In other words, 
did the expression "my estate" include the fund 
in trust over which she had the power of appoint-
ment 1 The Court held that she had exercised the 
power of appointment by the will. And this con-
clusion was reached in spite of the fact that "no-
where in her will does testatrix make specific ref-
erence to the power''. And in spite of the fact, 
also, that '' standing alone, the instrument would 
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be declared non-operative upon the trust estate''. 
The Court takes occasion to observe : '' when the 
provisions of the will are viewed in the light of 
extrinsic circumstances, disclosed by the evidence, 
it seems impossible to doubt that it was the obvi-
ous intent of testatrix to exercise the power given 
to her under her father's will. Viewed in the light 
of these circumstances the major provisions of the 
will are practically futile and without any sane 
purpose or rational intent with any other mean-
ing attributed to them." And again, "the cir-
cumstance that in her 'will she made no specific 
reference to the power should not be regarded as 
sufficient to negative that intent, if by necessary 
implication the intent is otherwise clearly mani-
fest." ( Cases cited.) 

The Court's conclusion in Paiil v. Paul, as defi-
nite and as decisive as it was, was nothing more 
or less than a logical and fair inference from the 
testimony as to circumstances attending the tes-
tatrix at the time of the making of her will, and 
parol evidence of her understanding as to what 
her ''estate'' included. The Court's opinion shows 
just how far it felt warranted in admitting extrin-
sic evidence : 

"It is clear that this letter and the testi-
mony disclosing the custom of testatrix to 
refer to the trust fund as her estate cannot 
be received as evidence in aid of construction 
except, at most, for carefully limited purposes 
and in special circumstances, but I am con-
vinced that in the special circumstances of 
this case that letter and testimony car,;n,ot be 
wholly ignored.'' 

This case is also authoritative on the questions 
relative to latent ambiguity and parol proofs pre-
sented by the present issue. The case holds that 
a latent ambiguity may be created, or revealed, 
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as a result of parol proofs of surrounding circum-
stances. We read from the opinion: 

'' By these parol proofs of surrounding cir-
cumstances a latent ambiguity was created 
as to whether the combined property or only 
the meager property of testatrix was by her 
intended to discharge these legacies. This, 
to my mind, brings the case within the spirit 
of the general rule that declarations of ates-
tator may be resorted to in case of a latent 
ambiguity which arises by reason of two or 
more persons or things, each answering ex-
actly to the person or thing described in the 
will.'' 

As to the nature of the words "my estate", 
Pa.uJ v. PauJ says: 

"In view of the nature of the trust, the 
expression 'my estate', must be given a highly 
technical meaning to overcome its appropri-
ately popi£lar rneaning * * *. Indeed, it 
has been held 'estate' in a will is not to be 
understood as a word of art, but of interpre-
tation, and its meaning may be affected by 
other clauses and dispositions in the will.'' 

And again: 

'' This parol testimony touching testator's 
statements is not to be considered as showing 
what testatrix meant to say; since it must 
be assumed that she meant to say what she 
did say, but at most is to be considered sim-
ply to show what she meant by what she did 
say, that is, what the words used by her sig-
nified in her mind". Citing German Pioneer 
Verein v. :lYieyer, 70 N. J. Eq. 192. 

The following, from the Court's opinion is also 
peculiarly applicable to the present case. In re-
ferring to the conclusion arrived at from all the 
evidence before it, the Court says: 
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'' This in no way eonflicts with the general 
rule recognized in this State to the effect that 
a general bequest by the do nee of a power, in 
which testator refers to the property be-
quethed as his estate, will be held not to be 
an exercise of the power, if it be accepted as 
a fact that in the mind or understanding of 
testatrix the term 'my estate' embraced the 
trust estate, and I am 1unable to escape the 
view tha.t in the circurnsta ,n.ces of this case 
the evidence to that effect should not be ig-
nored'.'' 

In the Paul case, the trust fund was not a part 
of the estate subjected to the will unless the testa-
tor meant to include the trust property in the 
terms of the will. Precisely, the same thing is 
true in the present case. 

We submit the parallel between the Paul case 
and this case is perfect for every purpose of 
judicial precedent. The testatrix in the Paul case 
was said to have the power of appointment over 
a trust fund. The testatrix in the present case 
had a power of revocation over a trust fund. The 
question presented by both eases is whether or 
not the will affected the exercise of the power. 
Whatever distinctions there may be made between 
these two cases a.re without substance, when both 
of them are compared in their problem as to the 
effect which the wills have on the respective trust 
funds and with respect to the evidence admissible. 

On page eight of complainant's brief is the 
statement that "the amended answer abandons 
the defense of revocation by the will.'' We can-
not understand why that statement should be 
made. It is unwarranted, as a reading of the 
amended answer will show. The same statement 
is made by counsel under Point V of his brief. 

Paragraph 11 of the further answer of the 
amended answer (page 27) alleges that Mrs. 
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Tucker made a testamentary disposition of all her 
estate, including all the property under the so-
called trust agreement of 1914; that she did this 
in and by her will of September 5th, 1924; and 
that the words "my estate," as used in that will, 
were intended by the testatrix to mean her entire 
property, "including the shares of stock men-
tioned in the trust agreement and the increase 
thereof.'' 

If these allegations as to the effect of the will 
have been established, then the testamentary re-
vocation will, as a necessary incident, have been 
proved. And this is so regardless of other and 
additional allegations or theories of defense · the 
amended answer may embrace. All the possible 
facts of testamentary revocation in this case are 
alleged. Revocation is the conclusion that fol-
lows proof of these facts. 

Some comment on the case of Farnum vs. Penn-
sylvania Compa(Yl,y, etc., 87 N. J. Eq. 108, is in 
order. This case is cited in a number of connec-
tions in the brief of complainant's counsel. It 
should be noted that there were factors present in 
the Farnum case which are absent here; and there 
are factors in the present case which were absent 
in the Farnum case. The question presented by 
the Farnum case was one relating to the exercise 
of a power, and while for many purposes such a 
question presents an analogy to the question 
brought into court by this case, there is yet an 
essential distinction in the relationship between 
the one revoking a trust provision and the prop-
erty of the trust, in the one case; and between the 
one exercising a power and the property under the 
po-,Ycr, in the other case. A kind of emphasi_s is 
o'iven this distinction by a quotation from Bing-
ham's Appeal, used by the Vice~Chancellor in the 
Farnum case at page 117: 
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'' 1., ,x, 1., It is possible but not certain that 
he intended an execution of the power. It 
must not be forgotten when handlino · such a 
questi?n that we a.re de8;ling with the prop-
erty of another and not with that of the donee 
of the power'' 

a controllin g incident. What we have in mind 
here is the creation by Mrs. Tucker in her will of 
trust estates for all her children alike, and the . 
point that the creation by the will of the trust 
estate for Henry can "sensibly" be regarded only 
as siip ers eding the trust for Henry as set forth 
in the agreement of 1914. 

On page 28 of complainant's brief, counsel ob-
serves that the conclusion of the Court below is 
in violation of the second proposition laid down 
by Vice-Chancellor Wigram (Extr. Ev. page 55 
Am. Ed. 1872) : 
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",)(, ,x, ,)(, It is possible but not certain that 
he intended an execution of the power. It 
must _not be forgotten when handling such a 
question that we are dealing with the prop-
erty of another and not with that of the donee 
of the power'' 

The Farnum case is totally devoid of the back-
ground of relationships that we have in the pres-
ent case, where the relationship, in particular, of 
11:rs. Tucker with aU her children alike, provides 
human and natural implications in favor of the 
testamentary revocation of the trust, of a most 
persuasive kind. 

The Court says in the Farnum case at page 115: 

'' The General residuary bequests are of 
'my estate'. This, in the absence of some con- . 
trolling i11Jcident, is to be regarded as relat-
ing to the testatrix 's own property and if the 
general bequests stood alone in the will, the 
terms used would permit of no explanatory 
proof that they were meant to include her 
father's estate.'' 

The Court speaks of the use of the words '' my 
estate" in the absence of "some conitrolling inci-
den.t." In the present case there is no absence of 
a controlling incident. What we have in mind 
here is the creation by Mrs. Tucker in her will of 
trust estates for all her children alike, and the . 
point that the creation by the will of the trust 
estate for Henry can ''sensibly'' be regarded only 
as superseding the trust for Henry as set forth 
in the agreement of 1914. 

On page 28 of complainant's brief, counsel ob-
serves that the conclusion of the Court below is 
in violation of the second proposition laid down 
by Vice-Chancellor Wigram (Extr. Ev. page 55 
Am. Ed. 1872) : 



36 

'' II. Where there is nothing in the con-
text of the will from which it is apparent that 
a testator has used the words in which he 
has expressed himself in any other than their 
strict and primary sense, and where his words 
so interpreted are sensible with reference to 
ex tri1,isic circumsta ,nces, it is an inflexible rule 
of construction that the words of the will shall 
be interpreted in their strict and primary 
sense, and in no other, although they may be 
capable of some popular or secondary int~r-
pretation, and although the most conclusive 
evidence of intention to use them in such 
popular or secondary sense be tendered.'' 

If we are to conclude that the words '' my es-
tate" in Mrs. Tucker's will were not intended by 
her to embrace the property in the trust agree-
ment of 1914, then, we respectfully submit, her 
will, in the words of Vice-Chancellor Wigram, 
supra ,, is not "sensible with reference to extrinsic 
circumstances,'' because in that event, the will 
creates a second trust for Henry. Upon what uses 
was this trust created? Upon the same as those 
set forth in the agreement of 1914. Is there any-
thing ''sensible'' in the maintaining of two trusts 
for Henry, the one trust in its purpose being 
parallel with the other? Is there anything '' sensi-
ble" in the maintenance of two trust estates with 
like purposes, but with different trustees? Was 
there anything "sensible'' in Mrs. Tucker's inten-
tion-conceding that such was her intention-to 
reserve and except from the equal distribution 
designed by her will, a separate fortune in trust 
for Henry alone, in the face of paragraph (F) 
of her will, and of her care that among her chil-
dren there be known or felt no distinction what-
ever? 

Under Point IV of complainant's brief there is 
cited the case of Wooster vs. Cooper, 59 N. J. Eq. 
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204. This is cited as authority for the proposition 
that "testatrix could not revoke the trust by her 
will.'' In the Wooster case it had been previously 
adjudicated that what the donor of the power had 
required was an exercise of the power inter vivos. 
It was upon this prior adjudication that the de-
cision in the Court of Chancery on this point was 
based. That distinction excludes the Wooster case 
from any application here. Mrs. Tucker in the 
agreement of 1914 did not restrict herself to a 
revocation inter vi v os; her right of revocation was 
unqualified as to form or method of its exercise. 

None of the authorities cited under Point IV 
sustain counsel's contention that Mrs. Tucker 
could not properly revoke the trust agreement by 
her will. 

We might mention in passing that in this case 
there was a substitution of attorneys shortly be-
fore the hearing. As an incident to this circum-
stance, the amended answer was filed. No objec-
tion is made upon this appeal to the order of the 
Court giving leave for the filing of the amended 
answer. But Point V is devoted to the proposi-
tion that the decree does not conform to the de-
fendant's case as made by the amended answer. 
This is clearly untenable. 

The amended answer sets up in full detail all 
of the facts which it is contended show that the 
trust agreement was created for a special pur-
pose; that such special purpose was completely 
served prior to the death of Mrs. Tucker; that 
Mrs. Tucker never permitted the trust to become 
effective for its own purpose, but herself reserved 
and actually controlled the possession, use and 
enjoyment of the trust property. And in para-
graph 11 of the further answer it is, in any event 
and regardless of the legal consequences of the 
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precedent facts, alleged that the trust was re-
voked by the will of Mrs. Tucker beca.use by her 
will she ma.de testamentary distribution of all of 
the property under the trust agreement. There 
is no inconsistency or conflict in the scheme of de-
fense embraced in the amended answer. 

See also Chancery Rule 52. 

Point VI is devoted to the credibility of the 
. defendant Garrett R. Tucker as a witness. The 
facts set forth at the beginning of this brief as 
an outline of the testimony in the whole case can 
be drawn from the testimony given by witnesses 
other than the defendant himself. The establish-
ment of almost no fact in this case is dependent 
upon his testimony. The complainant herself, 
her mother, Mrs. ,Vatters and the attorney, Mr. 
Holmes, are the persons whose testimony we can 
afford to rely upon as constituting the structure of 
facts in this case. All this is said, of course, not 
for the purpose of conceding any point made in 
complainant's brief as to the credibility of the 
witness, Garrett R. Tucker, but for the purpose of 
showing that all that is said under Point VI is 
quite beside the issue. 

If Elizabeth Tucker intended that the property 
under the trust agreement should be part of her 
estate, any shortcoming of her husband, before or 
since her death, will not be permitted to defeat 
the testamentary purpose. rrhe real parties in in-
terest here are the four children. N otbing pre-
dicated upon the · conduct of Garrett R. Tucker 
should be permitted to prejudice the children, on 
one side or the other, in this effort to determine 
their rights under the two documents here chiefly 
in question. The same answer can be made to the 
reference on page 38 to the allusion of the Court 
below to the defendant's conduct on the morning 
of bis former wife's death, and to bis remarriage. 
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We are sure this Court will not undertake to ap-
praise motives like those that must be searched 
to determine the justice of any denunciation based 
upon what happened immediately upon the death 
of Elizabeth Tucker, and upon the event of her 
widower's taking unto himself a second wife. 
Even were such motives relevant to determine the 
question on this appeal, they would not be per-
mitted to operate against the rights of the chil-
dren, the only parties in interest here . 

The Court below must be presumed to have con-
sidered the credibility of the witnesses that ap-
peared before it, and the weight and quality of 
the testimony given by them. But it may, per-
haps, be well to say a word as to a feature of the 
testimony of the witness Edith W. Adams. ( Case 
page 220, etc.) Mrs. Adams was a sister of Mrs. 
Tucker. She testified as to a conversation with 
:Mrs. Tucker, shortly before the latter's death rel-. ' afave to the extent of Henry's ownership of the 
Gypsum stock. And this testimony, we submit, 
was singular to say the least. Everything in the 
case indicates, beyond a doubt that prior to Eliza-
beth's death the members of her family gave no 
particular thought-that is, after Elizabeth's 
marriage and the birth of the children-one way 
or the other to the trust agreement which had been 
signed by Elizabeth and Mrs. Mayer back in 1914. 
But in this conversation, according to Mrs. 
Adams, Elizabeth mentioned Henry's connection 
with one-half of the stock. And immediately 
thoughts arise in J\Irs. Adams' mind having to do 
with the terms of the trust agreement and with 
Elizabeth's reserved power of revocation! Highly 
technical and very extraordinary thinking under 
the circumstances. Mrs. Adams says that she im-
mediately went to her home and mentioned Eliza-
beth's utterance to her mother and her sister. We 
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take it that the description of this transaction, as 
given by the witness, impressed the Court below 
as being neither cogent nor probable. Mrs. Adams 
had no recollection whatever of her sick-room 
conversations with her sister, generally, to 
explain the perfect clarity with which this one 
conversation stood out in her mind. The differ-
ence between her recollection of this one conversa-
tion and that of every other conversation she had 
with her sister during the latter's confinement to 
her sick-room, is the differenee between day and 
night, as her testimony will at once disclose. 

There is probably an explanation of Mrs. 
Ad ams' testimony, and one which avoids any im-
putation of deliberate falsehood on her part. 
Vague and uncertain recollections are very com-
monly developed into clear and definite '' memo-
ries" with the help of a lively animus. Elizabeth 
may have said something to NI rs. Adams. And 
she may have said something to her with regard 
to Henry and the stock. Or she may not. But 
subsequently there comes to Mrs. Adams, after 
her sister's death, an animosity toward the de-
fendant, Garrett R. Tucker, that is strengthened 
and deepened by grief and indignation. It is very 
easy to understand that in this state of affairs 
that embraced them all,-Mrs. Adams, her sister 
and her mother ,-they talked things over at length 
among themselves. Then there was the remar-
riage that followed hard upon Elizabeth's death. 
And to cap the climax, this litigation ensues, con-
vincing 11:rs. Adams and the rest of her people, 
as throughout the case they so ,clearly showed, 
that the suit was nothing other than an effort of 
the defendant, Garrett R. Tucker, to take unto 
himself the patrimony of Henry McCormick. 
Upon the basis of normal and natural reactions 
it is not hard to understand how the defendant's 
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wife's people must have felt about the whole 
series of events. And we take it that to the Judge 
who heard it, Mrs. Adams' testimony was thor-
oughly understood in accordance with observa-
tions that have just been made. 

We respectfully submit that the decree in the 
Court of Chancery should be in all things affirmed. 
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