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Notice o f Appeal.

(Filed • .) 1°

Nmh Slrrarp Supreme (Court

Beck er  Construction  Co mpa n y , i
Appellant, I

v. I
Osc ar  E. A s lun d  (Catherine Ash- j 20

land impleaded), V
Defendant. 1

To Henry Carless, Attorney of Defendant,
Ta ke  Not ic e , that the appellant hereby appeals 

to the New Jersey Court of Errors and Appeals 
from all of the judgment entered herein on the 
twenty-seventh day of July, Nineteen Hundred and 
Twenty-nine and the Judgment entered herein in 30 
the Court of Common Pleas on the seventeenth day 
of December, Nineteen Hundred and Twenty-eight.

Yours respectfully,
T urn e r  a n d  Sta lt er , 

Attorneys of Appellant.

40
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Grounds o f Appeal.

(Filed .)

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

10
. ■>.

Bec ke r  Constr uction  Co mp a n y ,
Petitioner,

v. ±
Osc ar  A sl u n d ,

Respondent.
-----------------------------------------------j

The following are the grounds of appeal that 
will be urged by the petitioner in the above en- 

20 titled cause on the argument of this appeal:

1. Oscar Aslund died on June 7th, 1928. No 
personal representative or administratrix was ap-
pointed. No one was properly before the Supreme 
Court representing the said deceased.

2. The widow of Oscar Aslund herein claims 
compensation for two hundred eighty-five weeks 
from the date of last payment so that the last pay-
ment would not be due until about five and one- 
half years from said last payment of compensation.

3. Section 10 Article 1 of the Constitution of 
United States provides “no state shall pass a bill 
impairing the obligation of contracts.” The act 
under which this proceeding is brought impairs 
the obligation created between employer and em-
ployee by Chapter 95 of the Laws of 1911 and im-
pairs the contract between the parties and violates 
the said Constitution of the United States.

40
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Decision.

4. Article 5 of the Constitution of the United 
States provides no person shall be deprived of 
property without due process of law. The Act 
under which this proceeding is brought deprives 
the petitioner below of its property without due 
process of law.

5. A suit is now pending in equity in the United 
States District Court for the District of New Jersey 
to set aside the award which was declared to be 
due by the Supreme Court. No Answer has been 
filed to said Bill in the United States District Court 
on behalf of the Estate of Oscar Aslund or on be-
half of his widow.

T ur ne r  and  Sta lt er , 
Attorneys and of counsel with 

Petitioner-Appellant.

Decision.

Newark, N. J., June 27, 1929.

Henry Carless, Esq., and 
Messrs. Turner & Stalter.

Gentlemen :
My consideration of the application of Catherine 

Aslund for an order directing that the balance of 
compensation fixed by the Workmen’s Compensa-
tion Bureau in the case of her husband, Oscar As-
lund, against his employer, the Becker Construc-
tion Co., be forthwith paid, leads me to the con-
clusion that it should be granted.

The judgment of the Bureau was never appealed 
from by the employer. It was regularly docketed 
in the Court of Common Pleas and afterward in 
the Supreme Court. Under section 11 of the act

10
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Decision.

of 1911, the judgment is conclusive unless ap-
pealed or reopened by the Workmen’s Compensa-
tion Bureau. The refusal of the Bureau to con-
sider the application of the employer to reopen 
the judgment, and the subsequent refusal of the 

10 Court of Common Pleas to review this action of 
the Bureau, left the judgment in full force and 
effect. If the employer was dissatisfied with the 
action of these two tribunals, it should have ap-
plied to the Supreme Court for a review of such 
action, and this the employer has not seen fit to do. 
The judgment being in full force and effect, the 
decision of the court in Cohen v. Slauin, 1 Misc. 
Rep. 621, is controlling upon me in determining 
the present application.

20 The matters set up by the employer as a bar to 
the apportionment of the judgment cannot be con-
sidered on this application, in view of the statu-
tory provision referred to (sec. 11 of the act of 
1918), which makes the judgment conclusive under 
the conditions existing in the present case. If the 
employer desires to raise the question as to 
whether these matters are a bar, it should do it 
by an independent litigation.

The application to adjudge the whole amount 
to be presently due is granted.

I have left the papers submitted to me with Mr. 
Gmeiner, the deputy clerk, subject to your call.

Very truly yours,

W m . J. Gu mme r e , 
Chief Justice.

40



Judgment.

(Filed .)

NEW JERSEY SUPREME COURT.
------ -------------------------------\
O s c a r  A s l u n d ,

Respondent,

ads. y
B e c k e r  C o n s t r u c t i o n  C o m p a n y ,

Petitioner.
________ _____________________ — j

E s s e x  Co mmo n  P l e a s . 
Judgment for Respondent. 

Damages $17.00 per wk.
for 400 wks.................$6800.00

Credit allowed by Or-
der of Court, 95 wks.
@  17.00 per wk.......... 1615.00

Bal. owing. . . . ............... $5185.00
Costs ................................  90.10

$5275.10

Judgment signed Dec. 17,1928.
Judgment docketed in Common Pleas Dec. 17,

1928.
Judgment docketed in Supreme Court Apr. 22,

1929.
F r e d  L. B l o o d g o o d , 

Clerk.
H e n r y  C a r l e s s ,

Attorney.
I, F r e d  L. B l o o d g o o d , Clerk of the Supreme Court 

of the State of New Jersey, do certify that the fore-
going is a true copy of the Judgment docketed in 
this office in above-stated cause which said Judg-
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Petition of Catherine Aslund.

ment is recorded in Vol. 7 of Circuit Judgments, 
page 3071.

In testimony whereof I have set my hand and 
the seal of said Court at Trenton, this fourteenth 
day of August, A. D. nineteen hundred and twenty- 
nine.

F r e d  L. B l o o d g o o d ,

(Seal) Clerk.

20

Petition by Catherine Aslund, W idow  o f Oscar 
Aslund, for Order that Balance o f Com-
pensation Become Due Immediately.

NEW JERSEY SUPREME COURT.
------------------------------------------------------ ---------------------  -v

B e c k e r  C o n s t r u c t i o n  C o m p a n y ,
Petitioner,

v.
O s c a r  A s l u n d ,

Re Order from 
> Workmens 

Compensation 
Bureau.

Respondent.

Your petitioner, Catherine Aslund, respectfully 
30 shows as follows :

1. Sometime prior to February 1, 1928 the 
Becker Construction Company filed a petition with 
the Workmens Compensation Bureau of the New 
Jersey Department of Labor praying for a deter-
mination of the amount of compensation due to 
the said Oscar Aslund, and on said February 1, 
1928 the said Workmens Compensation Bureau 
rendered a judgment in favor of the said Oscar 
Aslund for compensation for seventy-eight weeks 
temporary disability at $17.00 per week, amount-
ing to $1326.00, compensation for four hundred
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Petition of Catherine Aslund.

weeks permanent disability at $17.00 per week 
amounting to $6800.00, stenographer’s fees amount-
ing to $10.00, and $75.00 counsel fee. The stenog-
rapher’s fees and counsel fee were paid by the 
above named petitioner. All of the compensation 
for temporary disability had been paid before the 10 
rendering of said judgment, and ninety-five weeks 
compensation had been paid up to January 9,1928 
on account of the compensation for permanent dis-
ability, and from that date to May 28, 1928 the 
petitioner, Becker Construction Company, paid an 
additional twenty weeks compensation, making in 
all a payment of one hundred fifteen weeks com-
pensation on account of said permanent disability, 
leaving a balance due of two hundred eighty-five ^  
weeks compensation, amounting to the sum of 
$4,845.00.

2. Your petitioner further says that the said 
Oscar Aslund died on June 7, 1928 from a cause 
other than the accident for which he had been 
awarded compensation. He left surviving him 
your petitioner, who is his widow, and three chil-
dren, to wit: Edward Aslund, thirteen years of 
age, Charles Aslund, ten years of age and Gertrude

°  Q jl
Aslund, eight years of age.

3. Your petitioner further shows that the bal-
ance of the compensation due under the said judg-
ment and in accordance with the statute should be 
paid to the dependents of the said Oscar Aslund, 
who are your petitioner and the three children.

4. That no payments whatever have been made 
by the said Becker Construction Company since 
May 28th, 1928 and the said company refuses to

40make further payments.
5. On December 17, 1928 she duly filed in the
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Petition of Catherine Aslund.

Essex County Court of Common Pleas the judg-
ment of the Workmens Compensation Bureau of 
the Department of Labor of the State of New Jer-
sey above referred to.

‘ 6. On April 22, 1929 the said judgment was
docketed in the New Jersey Supreme Court, and 
no payment has been made by the Becker Con-
struction Company on account of said judgment, 
either before or after the docketing thereof, except 
as aforementioned.

7. Your petitioner, Catherine Aslund, therefore 
prays that an order may be made by this court 
directing that the entire balance of the compen-
sation, amounting to $4845.00 be declared to be 

20 due and payable immediately, and that execution 
may issue for the entire amount.

And your petitioner will ever pray, etc.

Ca t h e r in e  A slund  
by He n r y  Car le ss  

Atty.
State of New Jersey,!
County of Essex, j ss* *

3 0  He n r y  Carless  being duly sworn on his oath de-
poses and says that he is the attorney o f the peti-
tioner in the foregoing matter, and that the state-
ments contained in said petition are true to the 
best o f his knowledge and belief.

He n r y  Ca r l es s

Sworn and subscribed to this 25th' 
day of April 1929, at Newark, ►
N. J. before me, J

40 W m . D u n k e l
A Notary Public of 

New Jersey
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Answer and Objections.

NEW JERSEY SUPREME COURT.

B e c k e r  C o n s t r u c t i o n  C o m p a n y ,
Petitioner,

O s c a r  A s l u n d ,
Respondent.

10

The Answer of the Petitioner below to the Peti-
tion filed herein and objections to the motion to 
be made herein.

1. Oscar Aslund, died on June 7, 1928 and a 
copy of his death certificate is annexed hereto. 20 
No personal representative or administratrix has 
been appointed. No one is properly before this 
Court representing the above named deceased 
respondent.

2. A suit is now pending in equity in the 
United States District Court for the District of 
New Jersey, to set aside the award which it is 
attempted to have declared due and payable im-
mediately. A copy of the Bill and Affidavit are 3Q 
annexed hereto and made part hereof. No An-
swer has been filed to said Bill. The United 
States District Court refuses to enjoin the present 
application to this Court. Said suit will be prose-
cuted and if it is successful, the entire award 
herein will be vacated and extinguished.

3. This application is made on behalf of the 
widow and children of Oscar Aslund. The Becker 
Construction Company charges that the fixing of 
said compensation was procured by the fraud of 
Oscar E. Aslund, in his lifetime.
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Answer and Objections.

4. Compensation was paid to the said Oscar 
Aslund in his lifetime to the extent of $3278.29, 
as a result of the fraud perpetrated by him and 
if the final decision of the United States District 
Court is adverse to the petitioner herein, no fur-

10 ther sum will be due or payable by this petitioner 
below.

5. The widow of Oscar Aslund herein claims 
compensation for two hundred eighty-five weeks 
from the date of last payment so that the last 
payment would not be due until about five and 
one half years from said last payment of com-
pensation.

6. Section 10 Article I of the Constitution of
20 United States provides “no State shall pass a bill

impairing the obligation of contracts.” The act 
under which this proceeding is brought impairs 
the obligation created between employer and em-
ployee by Chapter 95 of the Laws of 1911 and 
impairs the contract between the parties and vio-
lates the said Constitution of the United States.

7. Articles 5 of the Constitution of the United 
States provides no person shall be deprived of

30 property without due process of law. The Act 
under which this proceeding is brought deprives 
the petitioner below of its property without due 
process of law.

It is respectfully urged that no proceedings 
should be taken hereunder.

It is further urged that this proceeding should 
be stayed until the Determination of the litigation 
in the United States District Court for the District

40
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Bill of Complaint.

of New Jersey, relating to the subject matter now 
before this Court.

T ur ne r  and  Sta lt er ,
Attorneys.

Fr a n k  G. Tur ne r , _
Of Counsel with Petitioner below.

Bill o f Complaint.

UNITED STATES DISTRICT COURT, 
D istr ict  o f  Ne w  Je r s e y .

-----------------------
Between
Maryland  Ca s u a l t y  Co mpa n y  o f  

Baltim or e , Ma r yl an d , a corpo-
ration,

Complainant,
and

In Equity

Cat he rin e  A sl u n d , Ed wa rd  A s - 
l u n d , Cha rl es  A sl u n d  and Ger -
t r ude  A sl u n d ,

Defendants.

To the Judges of the United States District Court 
for the District of New Jersey:

20

30

The Complainant respectfully shows:
1. The Complainant, a corporation, is a citizen 

and resident of the State of Maryland with its prin-
cipal office located and domiciled at Baltimore, 
Maryland.

2. The defendants each and all are citizens and 4Q 
residents of the State of New Jersey, residing and 
domiciled at Arlington, New Jersey.
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Bill of Complaint.

3. The amount in controversy herein is of a 
civil nature and exceeds the sum of three thousand 
($3,000.00) dollars, exclusive of interest and costs.

4. At all times herein mentioned, Complainant
j  was and is a corporation engaged in the business

of insurance, including Workmen’s Compensation, 
and was and is duly authorized by the State of 
New Jersey to carry on such business and to issue 
policies therefor in said state.

5. As such insurance company it duly issued to 
and covered the Becker Construction Company on 
and before September 15, 1924, at which time one 
Oscar Aslund, now deceased, was an employee of 
said Becker Construction Company, and it thereby

20 became and was liable to pay Workmen’s Com-
pensation, if any became due, to said Oscar Aslund 
because of an injury, if any, arising from an acci-
dent arising out of and in the course of his em-
ployment with said Becker Construction Company 
under Chapter 95 Pamphlet Laws of New Jersey 
1911.

6. The said Oscar E. Aslund in his lifetime 
falsely and fraudulently represented to complain-

gQ ant and Becker Construction Company that he was 
suffering from an alleged accident of September 
15, 1924, when the fact was that at said time he 
was suffering from syphilis and other social 
diseases and the temporary and permanent dis-
ability claimed by him and referred to herein were 
caused by disease and were not the result of acci-
dent.

7. The said Oscar E. Aslund in his lifetime fre-
quently represented to the complainant insurance

40 carrier and his employer that he was suffering
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Bill of Complaint.

from  the said alleged accident and that he w as not 
and had never suffered from  disease, all of which  
was know n to him  to be fa lse  and untrue. B y his 
false and fraudulent representations he induced  
the filing of a petition, asking the W o rk m e n ’s 
Com pensation Court to fix the com pensation for  
total perm anent disability. The purpose and de-
sign of these representations were to perpetrate  
a fraud on Com plainant as such insurance carrier 
and to have com pensation fixed fo r an alleged in-
jury resulting from  an alleged accident when the 
said Oscar E . Aslund knew  that he was suffering  
from  disease and not fro m  accident and knew  that 
he w as entitled to no com pensation.

8 . On February 1, 1928, an order and determ i-
nation w as entered in said Com pensation Bureau, 
a copy of w hich is annexed hereto, m ade part here-
of and m arked “ E x. A .”

9. T he said Oscar E. Aslund died on June 7, 
1928, and a copy of his death certificate is an-
nexed hereto, m ade part hereof and m arked  
“ Ex. B .”

10. On June 16, 1928, Mrs. Catherine Aslund  
m ade a statem ent and written representation to 
this Com plainant, a copy of w hich is annexed here-
to, m ade part hereof and m arked “ Ex. C.w The  
said representations as to the cause o f death of 
Oscar E . A slund w ere false and untrue and known  
by said Catherine Aslund to be such. A fter the 
said statem ent so m ade, this Com plainant investi-
gated the death and ascertained fo r  the first time  
that it w as caused by syphilis and then learned for  
the first tim e that it had been defrauded by  said  
Oscar E . A slund in his lifetim e.

10

20
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Bill of Complaint.

11. If this C om plainant had know n or suspected  
that said Oscar E. Aslund had or w as suffering  
fro m  syphilis it w ould have paid no com pensation  
to him  at any o f the tim es referred to in the peti-
tion or in said determ ination “ E x. A ”  but on the

1 0  contrary it w ould have resisted the sam e with the 
utm ost vigor and C om plainant is advised that no  
aw ard w ould have been m ade herein.

12. This petitioner avers that the said Catherine  
A slund, w idow  and Edw ard A slund, Charles A s-
lund, and Gertrude A slund, children o f said Oscar 
A slund, are barred from  having or receiving com -
pensation under said aw ard “E x. A ” w hich said  
“ E x. A ” w as procured by and through the fraud,

2 Q false  representations, and deceit o f said Oscar 
Aslund in his lifetim e.

13. Prior to the 18th day of February, 1929, 
the Becker Construction Com pany presented its 
petition to the W o rk m e n ’s Com pensation Bureau  
setting forth the said fraud and an order w as m ade  
therein on said date, a copy of w hich is annexed  
hereto and m arked “ E x. C.”

14. Thereupon said Becker Construction C om -
3 0  pany duly filed its appeal to the Essex County

Court o f C om m on Pleas and thereupon a notice 
w as served on said Becker Construction Com pany, 
a copy of w hich is annexed hereto and m arked  
“ E x. D .” The said Court o f C om m on Pleas there-
upon held that said “ E x. C”  w as not a judgm ent  
and w as not appealable.

15. On A pril 20, 1929, the defendants, by their 
attorney, served upon C om plainant a notice, a 
copy of w hich is annexed hereto, m ade part hereof

^  and m arked “ E x. E .”
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Bill of Complaint.

16. This C om plainant shows that under the 
W o rk m en ’s Com pensation Act o f N ew  Jersey, the 
said Becker Construction Com pany, em ployer of 
said Oscar A slund and this Com plainant are inter-
changeable and any and all liability fixed upon  
and against the em ployer is under the law  fixed 
upon and against this Com plainant and the bene-
fits o f the frau d o f said Oscar Aslund w ill be  
reaped by the defendants from  and against this 
Com plainant.

17. This C om plainant is without adequate  
rem edy under the strict rules of the com m on law  
and the said W o rk m e n ’s Com pensation Act m akes 
no provision to protect innocent parties from  
fraud perpetrated under the said Act. The said  
defendants are now  about to take advantage of 
and are m ovin g fo r the purpose of reaping the 
advantages of said fraud perpetrated by said Oscar 
Aslund in his lifetim e.

18. Before acquiring know ledge or notice of 
said fraud o f said Oscar A slund this Com plainant 
paid to him  the fo llow in g sum s of m o n ey : 193 3 /7  
weeks at the rate of $17.00 being a total of 
$3,278.29. This paym ent ended with the period  
of M ay 30th, 1928. The total am ount of com -
pensation claim ed by the defendants from  the 
Becker Construction C om pany and thereby from  
this Com plainant is Six Thousand Eight Hundred  
($6800.00) D ollars for perm anent disability and  
One Thousand Three H undred and Tw enty-six  
($1326.00) D ollars com pensation fo r tem porary  
disability m aking a total o f Eight Thousand One 
Hundred and T w enty-six  ($8126.00) D ollars. The  
balance alleged by the defendants to be unpaid  
and owing to them  w ill am ount to the sum  of Four

10

20
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Bill of Complaint.

Thousand Eight H undred Forty-seven ($4847.71) 
D ollars and Seventy-one cents in addition to other 
item s, being the am ount in dispute in this cause 
and exceeding the sum  of Three Thousand  
($3000.00) D ollars.

1 0  This C om plainant prays that the said defend-
ants and each of them  and their several attorneys 
m ay be restrained by the order and injunction of 
this honorable Court from  further prosecution of 
said claim  fo r Com pensation, and fro m  proceed-
ing under said notice “Ex. E ”  or otherwise.

A n d  that the said aw ard m ade in favor o f said 
Oscar Aslund now  deceased, m ay be declared and  
decreed to be null and void because o f said fraud  
so perpetrated by h im :

26 A n d  that this honorable Court m ay  decree and  
adjudge that no com pensation fo r  tem porary dis-
ability is or shall hereafter be due or payable be-
cause o f said alleged injury to said Oscar A slu n d : 

A n d  that this honorable Court m ay decree and  
adjudge that no com pensation fo r  perm anent dis-
ability is or shall hereafter be due or payable be-
cause o f said alleged injury to said Oscar A slu n d :

T u r n e r  a n d  St a l t e r ,
30 Attorneys and o f counsel

w ith Com plainant.

40
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Exhibit A .

n e w  j e r s e y  d e p a r t m e n t  o f  l a b o r

W o r k me n ’s  Co mp e n s a t io n  Rur e a u

Be c k e r  Co n s t r u c t io n  Co m p a n y ,
Petitioner,

Osc ar  E. A s l u n d ,
Respondent.

Petition by Em-
ployer.

L  Statement of 
Facts, Determi-
nation and Order.

10

This m atter com ing on to be heard on the* 13th 
and 20th days of January, 1928, in the presence of  
Henry Carless, attorney of the respondent, and 
Frank G. Turner, attorney of the petitioner, and 20  
upon hearing the adm issions of the said attorneys 
and the evidence subm itted by the respective par-
ties, I find and determ ine as fo llo w s:

1 . The petition w as filed by the em ployer in  
accordance w ith the provisions o f the statute, 
process w as duly served and answer filed.

2. The respondent, Oscar E. Aslund, on the 15th 
day of Septem ber, 1924, w as in the em ploy o f the 
petitioner as a carpenter at the w ages o f $57.75 
per week. On the said day the respondent fell 
from  a w all about fifteen feet to the ground, and  
in doing so his forehead struck against a piece of 
lumber.

3. Said accident arose out of and in the course 
of the respondent’s em ploym ent with the petitioner 
who had notice o f the accident on the day that it 
happened.

4. Since the date o f the accident the respondent
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has been unable to perform  any kind of labor. He 
has been treated by a num ber o f physicians, and 
it appears that the treatm ent continued up to on 
or before M arch 1 5 ,1 9 2 6 , and I find and determ ine  
that his tem porary disability continued fro m  said 

10 Septem ber 15, 1924, to M arch 15, 1926, a period of 
seventy-eight w eeks, for w hich the respondent is 
entitled to com pensation fo r said tem porary dis-
ability at the rate of $17.00 per w eek, all o f which  
com pensation fo r  said tem porary disability has 
been paid by  the petitioner in this m atter to the 
respondent.

5. The said accident and injury produced in 
addition to said tem porary disability a perm anent 

2 Q disability, which consists o f m ultiple sclerosis, 
w hich has rendered him  totally and perm anently  
disabled from  perform ing any labor and for which  
he is entitled to com pensation at the rate o f $17.00  
per w eek for four hundred w eeks, am ounting to 
$6800.00.

It is thereupon on this 1st day o f February, 1928, 
Ord e r e d  that com pensation for four hundred  
w eeks perm anent disability at the rate o f $17.00 
per w eek, am ounting to $6800.00 be paid by the 
petitioner to the respondent: and it appearing that 
the petitioner has paid to the respondent com -
pensation fo r  ninety-five w eeks fro m  M arch 15, 
1926, to January 9, 1928, it is Or de r e d  that the 
petitioner be allow ed credit fo r  ninety-five weeks 
paid as aforesaid, and for any additional paym ents  
m ade since said January 9th, 1928.

It is further Ord e r e d  that the petitioner do pay  
in addition thereto the stenographer’s fees am ount- 

40  ing to $ 1 0 .0 0 .
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It is further Ord e r e d  that H enry Carless, attor-
ney fo r the respondent, be allow ed as and fo r his 
legal services in conducting these proceedings the 
sum of $75.00, to be paid by the petitioner.

It is further Ord e r e d  that judgm ent shall be en-
tered in favor o f the respondent and against the 1 0  

petitioner in these proceedings, in accordance  
herewith, and that the com pensation due to the 
respondent to date, the stenographer’s fees, and 
the attorney’s allow ance, be paid by the petitioner 
forthwith, and that the balance of com pensation  
be paid in accordance w ith the statute as the same  
falls due.

Ha r r y  J. Goas ,
D eputy Com m issioner.

____  20

Exhibit B.

BOARD OF H E A L T H  A N D  V IT A L  ST A T IS T IC S .
— O f The—

Co u n t y  o f  H u d s o n , N . J.

No. 1928 

Court House
Jersey City— June 21, 1928 ^

A  Transcript fro m  the Record of Deaths 
in the County of Hudson

Vol. 21 Page 242 N o. 12065 o f Transit Burials.

Date of Death Full Name of Deceased Age
June 7,1928 Oscar Aslund Y  M D

___________  35 119

Single, Married, Widow, Widower Color Occupation Birthplace 
Married White Carpenter Arlington,

N .J.

How long resident 
in this State.

40
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Father’s Name
August

Father’s Birthplace 
Sweden

Mother’s Name 
Matilda M. Johnson

Mother’s Birthplace 
Sweden

Place of Death 
Hudson Co. Hospital, Secau- 

cus, N. J.
279 Stewart Ave., Arlington, 

N. J.

Cause of Death 
General cachexia labo 
Paresis syphilis chronic 

Bronchitis.

Length of Sickness Place of Burial 
Arlington Cem.

Undertaker 
John D. Crane.

Medical Attendant 
W . J. Monaghan, M. D.

I, W m . A . Purcell, Registrar o f the 
County of H udson, State o f N ew  Jersey, 
do hereby certify that the transcript of 

2 0  the record of the death o f Oscar Aslund
hereto attached, is a true and correct 
transcript of the record o f the return orig-
inally  m ade according to law.

W m . A . Pu r c e l l  
Registrar of V ital Statistics

Exhibit C.

3 0  N E W  JER SEY D E P A R T M E N T  OF L A B O R
W o r k me n ’s  Co mp e n s a t io n  B ur e a u

--------------------- ;---------- -------------------------------— --------------------------------- a

Be c k e r  Co n s t r u c t io n  Co .,
Petitioner,

v. >
Oscar  E . A s l u n d ,

Respondent.

Claim Petition 
#6919.

On Petition to 
Revoke 
Determination.

J40
A  petition having been presented to m e by
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Becker Construction Co. the petitioner herein, 
praying that an Order be m ade cancelling the de-
termination heretofore m ade in the above case, 
and having heard the argum ents of Mr. Stalter 
of Turner & Stalter, counsel fo r the petitioner, and  
Henry Carless, counsel fo r  the respondent, and  
having duly considered the sam e,

It is on this 18th day of February, 1929, Or de r e d  
that the said petition be and the sam e is hereby  
denied.

Ha r r y  J. Goa s , 
D eputy Com m issioner.

Exhibit D.

E SSE X C O U N T Y  C O U R T OF COM M ON P L E A S
------------------------------------------------------------------------------------------------------------------------------------------s

Be c k e r  Co n s t r u c t io n  Co .,
Petitioner-Appellee, Appeal from

Workmen’s 
r  Compensation 

Bureau.
Osc ar  E . A s l u n d ,’ Notice.Respondent-A ppellant.

To, Turner & Stalter, attorneys fo r petitioner-ap-
pellee.

Pl e a s e  T a k e  N o t ic e  that on W ed n esd a y , March  
27th 1929 at the H all o f Records in the City of 
Newark at 1 1  o ’clock in the forenoon, or as soon 
thereafter as the Court m ay  hear the sam e, I shall 
apply to the Judge o f the Court o f C om m on Pleas 
for an order dism issing the appeal heretofore taken  
in the above m atter, on the ground that the Court

10

20

30

40
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has no jurisdiction to hear the appeal fro m  the 
order m ade on February 18, 1929.

10

D a te d : M arch 2 2 ,1 9 2 9
H e n r y  Ca r l e s s

Atty fo r  R espondent-Appellant

Exhibit E.

N E W  JER SEY SU P R E M E  CO UR T.

20

De c k e r  Co n s t r u c t io n  Co m p a n y ,
Petitioner,

v. >

Osca r  A s l u n d ,
Respondent.

Re Order from 
Workmens 
Compensation 
Bureau.

Notice of Motion 
for Order “That 
entire amount of 
compensation 
become due im-
mediately.”

T o :

T u r n e r  & St a l t e r

Attys for Becker Construction C om pany, the 
petitioner.

Pl e a s e  T a k e  N otice  that on Saturday, A pril 27th, 
30 1929, at the H all o f Records, N ew ark , N ew  Jersey,

at 1 0  o ’clock in the forenoon, or as soon thereafter 
as the court m ay  hear the sam e, I shall apply for  
an order directing that the entire balance of the 
am ount o f com pensation, ordered b y  the W o r k -
m en ’s Com pensation Bureau he paid to the re-
spondent by  the petitioner, be declared to be due 
and payable im m ediately, and that execution m ay  
issue fo r  the entire am ount due.

He n r y  Ca r l e s s

^ Attorney o f Respondent.
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State of N ew  Jersey,)
> ss *

County o f Essex, ^

Ha r r y  K. Ho p k in s  being duly sworn according  
to law  says that he is em ployed by the Com plainant 
and has charge o f the com pensation records o f the . 
com pany; that the Com plainant is a corporation  
of the State o f M aryland and the defendants are 
residents o f the State o f N ew  Jersey and that the 
amount in dispute herein exceeds the sum  o f Three  
Thousand ($3000.00) D ollars exclusive o f interest 
and costs.

This deponent has exam ined the copies of the 
death certificate o f Oscar A slund and the records 
in the Com pensation Bureau and Court o f C om -
m on Pleas attached to the B ill o f Com plaint, and 2Q 
the said copies are true copies to the best o f the 
knowledge, inform ation and belief o f this de-
ponent. D eponent says that the am ounts paid to 
the said Oscar Aslund in his lifetim e as set forth  
in the Com plaint are true as based upon the rec-
ords of the said M aryland Casualty Com pany. D e-
ponent has paid the foregoing Com plaint and the 
same is true to the best o f his know ledge, inform a-
tion and belief.

Deponent is inform ed and believes that the said 
Oscar E. Aslund in his lifetim e frequently repre-
sented to the com plainant insurance carrier and 
his em ployer that he w as suffering from  the said  
alleged accident and that he w as not and had never 
suffered from  disease, all o f w hich w as know n to 
him to be fa lse  and untrue. B y  his false and 
fraudulent representations he induced the filing 
of a petition, asking the W o rk m e n ’s Com pensa-
tion Court to fix the com pensation fo r total per-
m anent disability. T he purpose and design o f 4 0  

these representations w ere to perpetrate a fraud
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on C om plainant as such insurance carrier and to 
have com pensation fixed fo r an alleged injury re-
sulting fro m  an alleged accident when the said 
Oscar E. A slund knew  that he w as suffering from  
disease and not fro m  accident and knew  that he 

1 0  w as entitled to no com pensation.
D eponent is inform ed and believes that on June 

16, 1928, Mrs. Catherine Aslund m ade a statement 
and written representation to this Com plainant, a 
copy o f w hich is annexed hereto, m ade part here-
o f and m arked “ Ex. C.”  The said representations 
as to the cause o f death o f Oscar E . Aslund were  
false and untrue and know n by said Catherine 
A slund to be such. A fter the said statem ent so 
m ade, this C om plainant investigated the death and 

2 0  ascertained for the first tim e that it w as caused by  
syphilis and then learned fo r the first tim e that it 
had been defrauded by  said Oscar E. Aslund in his 
lifetim e. If  the C om plainant had know n or sus-
pected that said Oscar E. Aslund had or w as suf-
fering fro m  syphilis it w ould  have paid no com -
pensation to him  at any o f the tim es referred to 
in the petition or in said determ ination “ E x. A ” 
but on the contrary it w ould  have resisted the sam e  
with the utm ost vigor and C om plainant is advised  

3 0  that no aw ard w ould have been m ade herein.
The am ount w hich the defendants are endeavor-

ing to obtain fro m  the C om plainant because of 
the said judgm ent against the Becker Construc-
tion C om pany is approxim ately $4847.71 over and 
above that w hich has already been paid to the 
said Oscar A slund in his lifetim e. Unless the said  
defendants and their attorney are restrained from  
proceeding to collect the com pensation fro m  the 
said C om plainant, the C om plainant w ill suffer ir-
reparable dam age fro m  w hich the Com plainant
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would have no relief under the strict rules of the 
common law.

Ha r r y  K. Ho p k in s , Jr .

Subscribed and sworn to before m ej
this 25th day o f A pril, 1929. J 1 0

F l o r e n c e  L u t t h a n s ,
N otary Public of N . J.

Statement o f Facts, Determination and Order. 

N E W  JER SEY D E P A R T M E N T  OF L A B O R , 

W o r k me n ’s  Co mpe n s a t io n  Bu r e a u .

Be c k e r  Co n s t r u c t io n  Co m p a n y ,
Petitioner,

Oscar  E . A s l u n d ,
Respondent.

Petition by 
Employer.

20

This m atter com ing on to be heard on the 13th 
and 20th days of January, 1928, in the presence 3Q 
of Henry Carless, attorney o f the respondent, and  
Frank G. Turner, attorney o f the petitioner, and  
upon hearing the adm issions of the said attorneys 
and the evidence subm itted by the respective par-
ties, I find and determ ine as fo llow s :

1. The petition w as filed by  the em ployer in 
accordance w ith the provisions of the statute, proc-
ess was duly served and answer filed.

2. The respondent, Oscar E . Aslund, on the 
15th day o f  Septem ber, 1924, w as in the em ploy
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of the petitioner as a carpenter at the w ages of 
$57.75 per w eek. On the said day the respondent 
fe ll fro m  a w all about fifteen feet to the ground, 
and in doing so his forehead struck against a piece 
o f lum ber.

^ 3. Said accident arose out of and in the course
o f the respondent’s em ploym ent w ith the peti-
tioner w ho had notice o f the accident on the day 
that it happened.

4. Since the date o f the accident the respondent 
has been unable to perform  any kind of labor. 
He has been treated by a num ber o f physicians, 
and it appears that the treatm ent continued up 
to on or about M arch 15, 1926, and I find and

2 0  determ ine that his tem porary disability continued  
fro m  said Septem ber 15, 1924 to M arch 15, 1926, 
a period o f seventy-eight weeks, fo r w hich the 
respondent is entitled to com pensation fo r said 
tem porary disability at the rate of $17.00 per week, 
all o f w hich com pensation fo r said tem porary dis-
ability has been paid by the petitioner in this 
m atter to the respondent.

5. The said accident and injury produced in
3 0  addition to said tem porary disability a perm anent

disability, w hich consists o f m ultiple sclerosis, 
w hich has rendered him  totally and perm anently  
disabled fro m  perform ing any labor and fo r  which  
he is entitled to com pensation at the rate of $17.00 
per w eek for four hundred weeks, am ounting to 
$6800.00.

It is thereupon on this 1st day of February, 1928, 
Ord e r e d  that com pensation for fou r hundred  
w eeks perm anent disability at the rate of $17.00 
per w eek, am ounting to $6800.00, be paid by the40
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petitioner to the respondent; and it appearing  
that the petitioner has paid to the respondent com -
pensation for ninety-five w eek s from  M arch 15,
1926 to January 9, 1928, it is Or d e r e d  that the peti-
tioner be allow ed credit fo r ninety-five weeks paid  
as aforesaid, and for any additional paym ents 1 0  

m ade since said January 9th, 1928.

It is further Or d e r e d  that the petitioner do pay  
in addition thereto the stenographer’s fees am ount-
ing to $1 0 .0 0 .

It is further Or d e r e d  that H enry Carless, attor-
ney for the respondent be allow ed as and for his 
legal services in conducting these proceedings the 
sum of $75.00, to be paid by the petitioner.

20
It is further Or d e r e d  that judgm ent shall be 

entered in favor o f the respondent and against 
the petitioner in these proceedings, in accordance  
herewith, and that the com pensation due to the 
respondent to date, the stenographer’s fees, and  
the attorney’s allow ance, be paid by the petitioner 
forthwith, and that the balance o f com pensation  
be paid in accordance w ith the statute as the sam e  
falls due.

Har ry  J. Go as , 30 
D eputy Com m issioner.

40
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New Jersey Court of Errors and Appeals

BRIEF OF DEFENDANT-APPELLANT.

This is an appeal fro m  a judgm ent of the Su-
prem e Court, directing that com pensation awarded  
to Oscar A slund in his lifetim e, should becom e  
due im m ediately fo r  the entire am ount of com -
pensation, w ithout discount or com m utation.

Oscar A slund recovered an aw ard in the W o r k -
m en’s Com pensation Bureau, claim ing disability  
as the result o f an accident. Som e tim e thereafter 
the claim ant died, the death certificate setting 
forth that syphilis w as the cause thereof. Your  
appellant, during the lifetim e of claim ant, paid  
him som e $3,278.29, in w eekly installm ents in ac-
cordance w ith the aw ard below . Y our appellant, 
when advised o f the cause of death, petitioned the 
United States District Court, to be relieved of fu r-
ther paym ent on the ground of fraud. The ap-
pellee then applied to the N ew  Jersey Suprem e  
Court to declare the entire am ount o f the award  
due under Section 20 o f Chapter 95 o f the Laws 
of 1911, as supplem ented by Chapter 199 of the 
Laws of 1915. T he appellee herein obtained such 
judgm ent and this appeal is taken therefrom .

Be c k e r  Co n s t r u c t io n  Co m p a n y , 
Defendant-A ppellant.

Ca t h e r in e  A s l u n d ,
Petitioner-A ppKcant,

v. On A ppeal.

Facts.
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POINT I.

The section o f the statute under which the 
judgment o f the Supreme Court was obtained 
has been repealed and does not exist.

The appellee herein asks relief under Section 
20, Chapter 95, P. L. 1911, as supplem ented and  
am ended by  Chapter 199 of the Law s o f 1915, 
which provides :

“ A n y  jud gm ent entered in the Court of 
C om m on Pleas pursuant to the provisions of 
Sec. 20 o f the act to w hich this act is a sup-
plem ent, m ay  be docketed in the Suprem e  
Court and thence forw ard , operate as a ju d g-
m ent recovered in that Court.”  * * * etc .

Section 20, above referred to has been repealed  
by Chapter 149 o f  the Law s o f 1918. T h e  ju d g-
m ent in the present case w as not entered in the 
Court o f C om m on Pleas in accordance with Sec-
tion 20 o f Chapter 95 o f the L aw s of 1911, but on 
the contrary, as w ill be seen by reference to a copy  
of said judgm ent, w as entered in the N ew  Jersey 
D epartm ent o f Labor, W o rk m e n ’s Com pensation  
Bureau, in accordance with Chapter 149, P. L . 1918, 
w hich repealed Section 20, Chapter 95, P. L . 1911, 
and w as signed by  H arry J. Goas, D eputy C om m is-
sioner o f Com pensation. The Court o f C om m on  
Pleas decided it had no jurisdiction in the matter. 
T he appellee, then, based its case in the Suprem e  
Court below  on a statute that had been repealed  
and did not exist, and does not now  exist.

POINT II.
Section 20, Chapter 95 o f  the Law s o f 1911, as 

am ended in Chapter 199 o f the L aw s o f  1915, is in 
violation o f the constitution o f N ew  Jersey, Para-
graph 3 o f Section V II, as am ended, which reads :
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“ The Legislature shall not pass any bill o f  
attainder, ex post facto law , or law  im pairing  
the obligations of contracts, or depriving a 
party o f any rem edy for enforcing a contract 
w hich existed when the contract was m ade.”

The above section is in violation of Section 10, 
Paragraph 1, Constitution of the United States.

W ith  relation to the W o rk m e n ’s Com pensation  
Act, the agreem ent to com pensate is that im plied  
in the contract o f hiring, or conclusively presum ed  
to have been m ade. This has been definitely con-
strued. See P. L. 1911, page 136, paragraph 9 ; 86 
L. 436 ; 92 A tl. 8 5 ; 94 Atl. 8 5 ; 87 L. 314; 93 Atl. 
1083. So, therefore, w e m ay w ell begin with the 
prem ise that the relation of em ployer and em -
ploye is a contractual one.

The Act o f 1911 provides that paym ents under 
the W o rk m e n ’s Com pensation Act shall be in 
w eekly installm ents.

Chapter 199 o f P. L. 1915, then supplem ented the 
Act o f 1911 in part as fo llo w s:

1. * * * “ Upon failure to com ply with
the original order fo r com pensation the court 
m ay order that the entire am ount of com pen-
sation shall becom e due im m ediately and exe-
cution m ay  issue upon proof of such failure  
for the entire am ount of com pensation, with-
out discount or com m utation.”

W e  respectfully urge that this section is in viola-
tion of Section 10, Article 1 of the Constitution of 
the United States, and paragraph 3 of Section VII 
of the N ew  Jersey Constitution as am ended.

The contractual relationship between em ployer 
and em ploye w as established in 1911, and it was 
established as w ell that all awards under such 
statutory contractual relationship should be in 
weekly installm ents. If the contract was in force  
(it began in 1911) when the supplem ent was added  
in 1915, then it abrogates the contract and violates
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the “ due process”  clause. In Randolph v. Middle- 
ton, 26 Eq. 543, the Chief Justice in part holds as 
fo llo w s:

“ It is certain, in a contract fo r a loan of  
m oney, the tim e fixed fo r repaym ent is a m a-
terial m atter, so that to hasten or postpone  
such period is to alter such contract in point 
o f substance. I f  I lend a sum  o f m oney on a 
credit o f ten years, it seem s certain that I can-
not be com pelled to accept repaym ent at any 
period short o f the tim e so fixed, by  force o f  
any legislative act which can be subsequently 
framed. The constitution o f the state, if  it is 
to be o f  any avail, m ust annul any such law. 
This proposition is so plain it w ill not bear  
discussion. A nd it likew ise seem s equally plain  
that it applies, w ith its entire force, to the facts 
now  presented.” (The exact reverse o f the 
above facts.)

It has also been held in Holzapfel, et al. v. 
Hoboken Manufacturers R. Co., reported in 104 Atl. 
209, that:

1. Section 21 o f the Practice Act o f 1912 does 
not support a suit and entry o f judgm ent therein 
for m onies not due at the tim e o f beginning the 
action, though there be installm ents to accrue, and  
though there is already a right o f action fo r  in-
stallm ents in arrears.

2. A  contract to pay w eekly sum s in settlement 
if liability of an em ployer fo r  the death of an em -
ploye, equal to the m axim u m  provided in the 
W o rk m e n ’s Com pensation Act o f 1911 (P. L . p., 
134), and supplem ents thereto, m ay be enforced, 
by the persons claim ing the paym ents in the Su-
prem e Court b y  a com m on law  action fo r  the due 
installm ents only.

3. W h e re  the judgm ent w as properly rendered  
fo r m oneys already due, but w as erroneous in pro-
viding fo r moneys not due, it m ay stand as to the 
m oneys due, and need not be reversed in toto.



W e  subm it, therefore, that the Act o f 1915, de-
claring the fu ll am ount o f com pensation due, is in 
violation of Section 10, paragraph 1 of the United  
States Constitution, w hich prohibits states to im -
pair the rights of contract, and in violation o f the 
constitution o f N ew  Jersey, as am ended, set forth, 
supra.

The act under which this proceeding is

stitution o f the United States, which provides 
that no person shall be deprived o f property 
without due process o f law.

That the statute of 1915, when it declares the 
whole am ount due, w hen one installm ent is in 
arrears, is in violation o f Article V  is self-evident. 
This statute declares the w hole am ount to be paid  
that w ill not becom e due fo r  two years in the 
future, and w ithout discount or com m utation. It 
is apparent that the respondent in all cases w ould  
be precluded fro m  yield  on their funds and w ould  
be precluded from  the use o f their m oney. This, 
then, o f course, is taking property without due 
process of law , and the act so requiring it is uncon-
stitutional.

The appellee died June 7, 1928, and no per-
sonal representative or administrator was ap-
pointed, and so, therefore, no one was properly

POINT III.

brought is in violation o f Article 5 o f the Con-

POINT IV.

before the Supreme C representing the
said deceased. /

T u r n e r  a n d  St a

Attorneys of and o f Counsel 
with D efendant-A ppellant.





Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

Ca t h e r in e  A s l u n d , I On Appeal
Petitioner-Appellee,! from Sum- 

V maryvs. > .
[ Order m

Be c k e r  Co n s t r u c t io n  Co m p a n y , V Compensa- 
Defendant-Appellant. I tion.

BRIEF FOR CATHERINE ASLUND, THE 
PETITIONER-APPELLEE.

Statement of Facts.
Sometime prior to F eb ru ary  1, 1928, the Becker 

Construction C om pany filed a petition w ith the 
W orkm en’s Com pensation B u reau o f the N ew  
Jersey D epartm ent o f L abor, p rayin g fo r  a de-
termination of the am ount o f com pensation due 
to Oscar A slu n d  fo r  in ju ries received by him  
while in its em ploy, and on F eb ru ary  1, 1928 the 
W orkm en’s C om pensation B ureau rendered a 
judgment in fa v o r o f the said O scar A slu n d  for  
compensation fo r  seventy-eight w eek s’ tem po-
rary disability, at $17 .00  per week, am ounting  
to $1,326.00, and com pensation fo r  fo u r hundred  
weeks’ perm anent d isability  at $17.00 per week, 
amounting to $6,800.00. A ll  o f the com pensation  
for tem porary disability , and ninety-five w eek s’ 
compensation fo r  perm anent disability  had been 
paid prior to the rendering o f the said judgm ent  
(Case, pp. 2 6 -27 ).

From  the .date o f the judgm ent to M a y  28, 
1928 the defendant-appellant paid an additional 
twenty w eeks’ com pensation for perm anent dis-
ability, m aking in all a paym ent o f one hundred  
fifteen w eeks’ com pensation on account o f perm a-
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nent disability, leaving a balance due of two hun-
dred eighty-five weeks’ compensation, amounting 
to $4,845.00.

On June 7, 1928 the said Oscar Aslund died 
from a cause other than the accident for which 
he had been awarded compensation. He left sur-
viving him the petitioner-appellee, who is his 
widow, and three children ranging in age from 
eight to thirteen years. The defendant-appellant 
made no payments of compensation after May 
28, 1928.

On December 17, 1928 the judgment of the 
Workmen’s Compensation Bureau, signed Feb-
ruary 1, 1928, was docketed in the Essex County 
Court of Common Pleas, and on April 22, 1929 
it was docketed in the New Jersey Supreme Court 
(Case, pp. 7-8).

The defendant-appellant in February, 1929 
petitioned the Workmen’s Compensation Bureau 
to revoke the judgment made February 1, 1928. 
This was denied. Appeal from that decision was 
taken to the Essex County Court of Common 
Pleas and the appeal was dismissed (Case, p. 
21).

Petitioner-appellee then served notice of an 
application for an order directing that the en-
tire balance due on the judgment be declared 
due and payable immediately. On June 27, 1929 
Chief Justice Gummere rendered his decision on 
that application (Case, pp. 3-4), and it is from 
the order based upon the above decision that the 
defendant-appellant takes this appeal.
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POINT I.

The facts as set forth in the brief of the de-
fendant-appellant are somewhat different from 
the actual facts in the case.

In the first place it states that syphilis was 
the cause of the death of Oscar Aslund. The 
death certificate states the cause of death to be 
general cachexia, labo-paresis, syphilis, chronic 
bronchitis (Case, p. 20).

The defendant-appellant also says “ when ad-
vised of the cause of death it petitioned the 
United States District Court to be relieved of 
further payment on the ground of fraud.”  As 
a matter of fact it did not petition or take any 
proceeding of any kind in the United States 
District Court. It did, however, present a peti-
tion to the New Jersey Department of Labor 
for an order cancelling the determination and 
judgment made February 1, 1928, by Deputy 
Commissioner Harry J. Goas, and this petition 
was denied on the 18th day of February, 1929 
(Case, p. 21).

We contend that it is immaterial as to what 
caused the death of the said Oscar Aslund. Com-
pensation was not awarded for his death, but for 
injuries that he had received and which prevented 
him from doing any work whatsoever after the 
accident.

Maryland Casualty Company, however, did file 
a bill of complaint in the United States District 
Court praying among other things that the 
said award of the Workmen’s Compensation 
Bureau of New Jersey be declared void, because 
of fraud, and the Court issued a restraining 
order, restraining the petitioner-appellee from 
proceeding before the New Jersey Supreme Court
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on her application for the order now under 
review.

At the hearing on the rule to show cause why 
an injunction should not issue, the answering 
affidavits of the petitioner-appellee and the 
records of the Workmen’s Compensation Bureau 
of New Jersey so overwhelmingly negatived the 
allegation of fraud that the United States Dis-
trict Court removed the restraint. Petitioner- 
appellee then moved to dismiss the bill of com-
plaint, assigning a number of reasons, one of 
which was that the judgment in question was not 
against the Maryland Casualty Company, No 
decision has yet been rendered on that motion. 
The bill of complaint above referred to is set 
forth in the printed Case on pages 11-16.

POINT II.

Chapter 199 of the Laws of 1915 and Chapter 
149 of the Laws of 1918 do not violate any pro-
vision of either the New Jersey or Federal Con-
stitution.

In the case of Sexton v. Newark District Tele-
graph Company our courts have passed upon 
the constitutional objections raised by the de-
fendant-appellant and have decided them against 
it. In that case the accident occurred on July 
4, 1911, the day the act went into effect. The 
employer raised the question that it had not 
elected to operate under section two of the act. 
The Court held that it had so elected and among 
other things said:

“ No coercion was exercised by the legis-
lature upon either party to the contract of 
hiring. It is left entirely optional with them 
whether they will stand upon the first or 
second sections of the act. If both parties 
to the contract of hiring agree to operate



under the second section neither can com-
plain. If they do not agree, then by appro-
priate proceedings the dissatisfied party may 
operate under Section 1 of the act.”

Sextion v. Newark District Telegraph Co., 
84 N. J. Law 85, at bottom of page 94 and 
top of page 95.

“ Other reasons for reversal aver that the 
main act of April 4th, 1911 violates the ‘ due 
process of law’ and ‘ equal protection of the 
laws’ provisions of the fourteenth amend-
ment to the federal constitution, and that the 
act ‘ impairs the obligation of contracts’ in 
violation of the state and federal constitu-
tions.”

Sexton v. American District Telegraph Co., 
84 N. J. Law 85, at bottom of page 91.

In a lengthy opinion and exhaustive review of 
the authorities the Court held the Act of 1911 to 
be constitutional. In the case at bar it is undis-
puted that Oscar Aslund and his employer, the 
Becker Construction Company, agreed to the 
provisions of section two of the Act of 1911, to-
gether with the supplements thereto of April 6, 
1915 and February 28, 1918.

The original act of 1911, together with its 
amendments and supplements, must be construed 
together, and the defendant-appellant cannot now 
say it agreed to one part of the statute and 
deny its liability under another part of the 
same statute. The right to recover compensa-
tion and the liability to pay it is created by our 
statute law, and the Legislature may from time 
to time, by amendment or supplement, restrict 
or enlarge the rights and obligations of employer 
and employee without violating any constitutional 
provision.
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POINT III.

The statutes invoked to sustain the order under 
review are a Supplement to the Workmen’s Com-
pensation Act of 1911, approved April 6, 1915, 
and a Further Supplement to the said Work-
men’s Compensation Act which was approved 
February 28, 1918.

Section 20 of the original act of 1911 outlined 
the procedure to be followed in case a dispute 
arose as to compensation.

Laws 1911 p. 134.

In 1915 a Supplement to the act was passed 
which reads as follows:

“ Any judgment entered in the Court of 
Common Pleas pursuant to the provisions of 
section twenty of the act to which this act 
is a supplement, may be docketed in the 
Supreme Court and thenceforward, operate 
as a judgment recovered in that court. Upon 
failure to comply with the original order 
for compensation the court may order that 
the entire amount of compensation shall be-
come immediately due and execution may 
issue upon proof of such failure, for the 
entire amount of compensation, without dis-
count or commutation.”

Laws 1915, page 364.
In 1921 section 20 of the Act of 1911 was 

amended to read as follows:
“ Procedure in case of dispute shall be in 

accordance with the provisions of a supple-
ment to this act, approved February 28, 
1918 as chapter 149.”

Laws 1921, page 736 at page 737.
By the terms of the 1918 supplement to the 

Act of 1911 original jurisdiction in compensa-
tion cases was given to the Workmen’s Compen-
sation Bureau of the Department of Labor, and 
the act provided that a copy of the judgment of
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the Commissioner hearing the case be filed in 
the office of the clerk of the county in which the 
hearing was held, and when so filed shall have 
the same effect and may be collected and docketed 
in the same manner as judgments of the Court 
of Common Pleas.

Laws 1918, Section 11, Chapter 149, page 433.

Section 11 of the Act of 1918 also provides as 
follows:

“ The judgment of the said bureau shall 
be final and conclusive between the parties 
and shall bar any subsequent action or pro-
ceeding, unless reopened by the said bureau 
or appealed as hereinafter provided.’ ’

Laws 1918, Section 11, page 433.
As pointed out by Chief Justice Gummere in 

his decision on the application for the order 
now under review, the judgment of the Compensa-
tion Bureau was never appealed from. It was 
regularly docketed in the Court of Common Pleas 
and afterwards in the Supreme Court. There is 
no denial that since May, 1928 the defendant- 
appellant has failed to comply with the original 
order for compensation. Under these circum-
stances the order adjudging the whole amount 
to be presently due is in conformity with the 
statutes and the case of Cohn v. Slavin, 1 Misc. 
Rep. 621.

POINT IV.

Catherine Aslund was properly before the New 
Jersey Supreme Court as applicant for the order 
under review.

Sub-division Z of paragragh 11 of the Work-
men’s Compensation Act of New Jersey pro-
vides as follows:

“ In case of the death of the person from 
any cause other than the accident, during
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the period of payments for permanent in-
jury, the remaining payments shall be paid 
to such of his or her dependents as are in-
cluded in the provisions of paragraph twelve 
of this act, etc.”

Laws 1919, paragraph 11, sub-division Z, 
at page 205.

Sub-division G of paragraph 12 of the above- 
mentioned section provides that the widow and 
children, under sixteen years of age, are depend-
ents of the deceased.

Laws 1923, paragraph 12, sub-division G, 
at page 106.

Sub-division H of paragraph 12, provides 
among other things that “ payment on behalf of 
infants shall be made to the surviving parent, if 
any etc.”

Laws 1919, paragraph 12, sub-division H, 
at page 207.

Amendments have been made to paragraphs 
eleven and twelve of Workmen’s Compensation 
Act, but the provisions of the act as above stated 
have not been changed.

From the above it plainly appears that the 
compensation due at the time of the death of 
Oscar Aslund did not pass to his personal repre-
sentatives or administrators, but under the stat-
ute passed to his wife and minor children, the 
ones who are mentioned in the petition of the 
said Catherine Aslund.

See paragraphs 2 and 3 of petition of Catherine 
Aslund in Case, page 7.

It is respectfully submitted that the order 
under review should be sustained and the appeal 
dismissed.

HENRY CARLESS, 
Attorney and Counsel for 

Petitioner-Appellee.






