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This action was instituted in the New Jersey Su-
preme Court by the plaintiff to recover damages for
the fraud and deceit of defendant in making certain
false representations to plaintiff in connection with
the sale by defendant to plaintiff of stock in a Brazil-
ian Diamond Mining Company known as Gem Dredg-
ing Company of South Dakota. The representations
made by defendant to plaintiff were material and in-
tended to be relied upon; they were false to the
knowledge of defendant and plaintiff acted upon them
to his damage by purchasing stock of said company.

After plaintiff’s evidence was all in, the trial court
directed a non-suit on the ground that the falsity of
the representations made by defendant to plaintiff
had not been shown and that no damage to plaintiff
had been proved, and this appeal is prosecuted to re-
view the judgment of non-suit so entered.



GROUNDS OF APPEAL.

1. Because the court ruled, at the end of plain-
tiff's case, that plaintiff be non-suited and that the
evidence did not estahlish a cause of action for fraud
and deceit by the plaintiff against the defendant.

2. Because the court ruled on all the evidence at
the end of plaintiffs case that it failed to show dam-
age suffered by plaintiff.

3. Because the following questions were overruled:

Q. By Mr. Heine. Q0 NOW, Mr. Lams, you have
been trying to tell Mr. Codding, or inform Mr. Cod-
ding about this subscription on Fehruary 27th. Will
you just explain to the jury the facts in regard to
this seven hundred and fifty dollar subscription which
Mr. Codding asked you ahout, and also the subscrip-
tion on the 27th of Fehruary, when you paid the
eighteen hundred dollars, just explain that? (Case,
p. 80, 1. 10; p. 81, 1. 18]

B. By Mr. Heine. 0 When you went to Mr.
Fish’s office on the 27th of Fehruary, had you already
subscrihed to stock of the Gem Dredging Company?
(Case, p. 81,1. 22.)

G. By Mr. Heine. Q Mr. Lams, on the 27th of
February, how many shares of stock of this Gem
Dredging Gompany did you subscribe for? [Case,
p. 81, 1. 26.)

d. By Mr. Heine. Q The amount of four hun-
dred and fifty dollars which you paid prior to the
27th of February, did that amount apply to a sub-
scription of five thousand shares of stock of this com-
pany? [Case,p. 81,1. 35
.8. By Mr. Heine. 0 What was that check in
payment of? (Case, p. 83, 1. 30.)
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f. By Mr. Heine. Q@ WIll you look at the minute
hook of the Brazilian Dredging Company of New
York, if you have it? (Case, p. 101, 1. 28.]

9. By Mr. Heine. Q Are you familiar with the
concession of the Brazilian Dredging Company as it
was in your first visit to Brazil in 19092 (Case, p.
129, 1. 22

h. By Mr. Heine. 0 Mr. Wilson, what experi
ence have you, on your first trip to Brazil in 1909, to
be ahle to tell from an examination of the property
leased to Mr. Fish under plaintiffs Exhibit 1, whether
on that property prior to Fehruary 27th, 1909, tests
for values of diamonds and gold had been carried on
or conducted? (Case, p. 129, 1. 28; p. 130)

i. By Mr. Heine. (@ Please state what was said
regarding the affairs of the Gem Dredging Company.
(Case, n. 131, 1. 2]

J. By Mr. Heine. 0 Was it possihle for you in
July, 1909, on this particular two miles of property
referred to in plaintifi’'s Exhihit 1, to tell from your
examination of it whether or not there had heen tests
to determine values of diamonds and gold on that
property made on it prior to Fehruary 27th, 1909
(Case, p. 140,1. 30.)

K. By Mr. Heine. Q@ In the regular performance
of your duties as first secretary you are accustomed
to advise in regard to commercial and incorporation
laws of Brazil? (Case, p. 86, 1. 3.]

l. By Mr. Heine. Q IS there any reference
which covers lease that was given hy the Brazilian
Dredging Company of South Dakota, plaintiff's Ex-
hibit 12 A Yes, sir. 0 WThat is the date of the
meeting in which that reference appears®? A May
17th, 1909. 0 And what is the statement in the
minutes? (Case, p. 125, 1. 26; p. 126.)

m. By Mr. Heine. Q@ WIIl you state what ex-
perience you have had in engineering lines? (Case,
p. 128, 1. 9.)



4. Because the following guestions were admitted
over plaintiff's ohjection.

Q. ' By Mr. Codding. Q0 How could you have
heen induced, on the 27th day of Fehruary, 1909, to
take stock in a company, by the representations of Mr.
Fish made on that day, to take stock in a company
when as a matter of fact you had taken stock already,
at least paid for certain stock previously to that time
and previous to the incorporation of this company?
(Case, p. 47, 1. 217))

B. By Mr. Codding. @ Therefore, as 1 under-
stand it, on the ninth day of Fehruary you paid twenty
per cent, on the twenty-two hundred and fifty dollars,
which is four hundred and fifty dollars, and after thé
27th you paid the balance of eighteen hundred dollars
to make up the twenty-two hundred and fifty dollars?
(Case, p. 60, 1. 4)

€. By Mr. Gliding. Q Was there ever any lease
made by the Brazilian Dredging Company, to your
knowledge, previous to the one that you testified to
on the hook? A The records speak of none.

The Court. That is not the guestion.

(Question repeated hy stenographer.)

By Mr. Buchanan. 0bjected to, unless the guestion
states to whom the lease was made.

By Mr. Codding. TO the defendant in this case, hy
the Brazilian Dredging Company.

Mr. Buchanan. 0Ohjected to as not being material
to the question in issue.

The Court. Question allowed.

Mr. Buchanan. The guestion is whether there was
any other lease made to the defendant, Harwood Fish.
The issue in this case and what has heen testified to
in this case, relates to leases owned hy the Gem Dredgy-
ing Company at the 27th day of February.

The Cowart. Question allowed. (Case, p. I1I, U
1-20)
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d. By Mr. Codding. Q WHho received any money
that was paid for that lease? (Case, p. 113, 1. 18.)

€ By Mr. Codding. HOW then do you justify your
statement that a company could not do husiness in the
United States of Brazil unless it was registered there,
or hold property, when you say not that your own com-
pany didn’'t do it? (Case” p. 113,1. 28.)

f. By Mr. Codding. Q0 What excuse had you
for giving such a lease then? (Case, p. 114, 1. 18.)

9. Because the court struck out the evidence re-
garding conversations prior to February 27th and
offered as leading up to the representations made on
February 27th. (Case, p. 41, 1. 4; pp. 37-40)

6. Because the court struck out the answers to the
following questions:

a. By Mr. Heine. Q0 Do you remembher who re-
guested you to sign that paper as a witness? A Mr.
Fish. (Case, p. 84, 11. 8-18.)

b. By Mr. Heine. Q DO you know the law of
Brazil governing foreign corporations?

Mr. Codding. 0Ohjected to as incompetent, irrele-
vant and immaterial. A Yes. (Case, p. 86, 1. 12.]

C. By Mr. Heine. 0 Are you familiar with the
law governing the foreign corporations in Brazil?
A Yes. (Case, p. 87, 1.12)

1. Because the court refused to allow plaintiff to
offer evidence that all the stock of the Brazilian Dredy-
ing Company of New York was owned by Brazilian
Dredging Company of South Dakota as a holding
company. (Case,p. 102, 1. 20

8. Because the court refused to allow plaintiff's
witness Case, to testify to the whole of a conversation
hetween defendant and witness Case, and limited the
testimony of the witness to statements made to him by
defendant, excluding the statements made hy the wit-
ness to defendant to which defendant made answer



and therehy excluding some of defendant's answers.
(Case, p. 102, 1. 30, to n. 104, 1. 36.)

9, Because the court, although defendant's counsel
did not obhject, refused to allow witness Case to
answer the following guestions:

a. By Mr. Heine. Q WIIl you state then what
was done in regard to this question of the leases of
the Brazilian Dredying Company? Explain that. A
I came home and reported to the Board of Directors
as to the conditions as 1 found them in Brazil—

The Court. H€ has already testified to that. Do
not cumher up the record with repetitions.

Mr. Codding. We have no objection.

The Court. But |l have. (Case, p. 119,1. 18.)

Brief of the Argument.

On the evening of February 27th, 1909, defendant
who was the chief promoter of the Gem Dredging Co.
(Case, p. 8, 1. 8, and p. 31, 1. 25), had an interview
with plaintiff at the office of the Roselle Park Building
and Loan Association in regard to the purchase by
plaintiff of shares of stock of Gem Dredging Company.
The plaiintiff is a German, a native of Alsace and a
veteran of the Franco-Prussian war (Case, p. 35,1.1),
and defendant's representations are hest evidenced by
plaintifi’'s own broken English at (Case, p. 41).

“Did you have a conversation with the defend”
ant, Mr. Fish, on the 27th of Fehruary in the year
19092

R Yes, sir.
Q0 Will you State just what that conversation
was?

A Well that day Mr. Fish sent for me and we
had a conversation for guite a while. Mr. Fish
told me there is a mine in Brazil, and the name of
Jack, and the name of the company is Gem Dredy-



ing Company. So naturally, | admit we had con-
versations hefore. Well, Mr. Fish made me he-
lieve that day—

Q0 What did he say?

R AIll right. Mr. Fish said it was tested hy
experts, expert engineer and expert man, proved
to be gold, diamonds, and the sand will pay all
expenses. Naturally enough | helieved Mr. Fish
all what he said.

0 What else, if anything, did he say in regard
to that company in that conversation on the 27th
of Fehruary?

A Al he said, the company owns a lease.

Q0 What did he say they owned a lease on?

A On the Jack.

Q0 This Jequitinhonhe River?

A VYes, we will call it that way. 1 call it Jack
so everyhody understands me.

Q What company did he say owned this lease?

A The Gem Dredging Company.”

(Case, p. 43.]

“What did Mr. Fish say to you, just his lan-
guage, over there on the evening of the 27th of
Fehruary, about this company?

A Well, that day that is all—The Brazilian
Dredging Company owns the lease. He repre-
sented that what a good luck I got if I will put
my money from the Roselle Park Building Loan
in it, as 1 never see another chance like that.

Q VYou said what company was it?

A The Gem Dredging Company. Naturally,
if 1—

Q Did he say anything to you that time re-
garding these tests that you have spoken ahout
being made on this particular property covered
by the lease?

A Well, he said—

The Court. RANSWEr yes or no.



A Yes, sir.

Q What did he say?

A Well, he said it was proved by expert engi-
neer, and expert man, and there is gold, diamonds,
and the sand, and the sand will pay for all ex-
penses.

Q Did you believe what Mr. Fish told you at
that time?

A Of course.”

On page 52,1. 3, on cross-examination:

“Q You paid your money after being satisfied?

A No, that is what I want to get to. On the
27th day, when I paid the whole amount, then
Mr. Fish convinced me then. Other way he didn’t
convince me. He told me just what I said before.”
These representations to plaintiff, boiled down, are:

1. That on February 27th, the Gem Dredging Com-
pany, a corporation of South Dakota, owned a lease
of certain diamond mining lands on the Jequitinhonha
River in Brazil.

2. That the lands covered by this lease owned ly
the Gem Dredging Company had been tested and
proved by experts to be rich in diamond and gold
values.

They were both false in fact, and were so known to
be by defendant.

Representation No. 1. It appears in regard to the
first representation—

(A) That the Gem Dredging Company, while its
certificate of incorporation was filed in South Dakota
on February 23rd, 1909, as admitted by the pleadings
(p. 7, 1 35, and p. 31,11. 20-24) did not hold its incor-
porators’ meeting until March 8th, 1909, as appears
from its minutes, Exhibit P. 10 (Case, p. 167).

At this meeting, March 8th, 1909, the company re-
ceived by assignment from defendant Fish a lease of
certain mining lands in Brazil which had been on the
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23rd day of February given by the Brazilian Dredging
Company of South Dakota to defendant. The Gem
Company had no property on Feb. 27th, 1909. (Ex.
P. 1) (Case, p. 151) (Ex. P. 10) (p. 167, par. 7, and
P. 154, 1 29) (Case, p. 100,1. 31.)

It further appears from the language of the lease
from the Brazilian Dredging Company to Fish that
the written consent of the lessor, Brazilian Dredging
Company, was necessary to its valid assignment
(Case, p. 154, 1 30) and this consent was not given
until April 16th, 1909 (Case, p. 96 ) so that said
lease was not the legal property of the Gem Dredging
Company until April 16th, 1909. Consequently the
representation of ownership on Feb. 27th was false.

(B) Further, by reason of failure to comply with
the laws of Brazil regarding foreign corporations,
none of the parties to the leasing transaction had any
title to a leasehold in Brazil on Feb. 27th, 1909.

On the 23rd of February, when Brazilian Dredging
Company of South Dakota gave its lease to Fish, it
was not registered in Brazil (Case, p. 112, 1 35; p.
114) and was not empowered to hold any property
there and could not legally make any such lease or
pass any interest to its said lessee Fish, as appears
from the Laws of Brazil regarding foreign corpora-
tions (Ex. P. 5) (p. 166, 1 10; art. 85; p. 165, 1 25,
art, 79). Fish’s lessor had no power to make a lease
and defendant therefore received nothing and passed
nothing to the Gem Dredging Company even on March
8th and April 16th, 1909. So far as the evidence goes,
the Gem Company never had a valid lease on Feb. 27tli
or at any other time of lands in Brazil.

AS TO DEFENDANT'S KNOWLEDGE.

Defendant Fish knew on February 27th that the
Gem Dredging Company did not then own any lease

as he represented to Lams for the lease was then in his
own name, (EX P. 1, Case, p. 151)
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As an incorporator of the Gem Dredging Company
lie knew the incorporators’ first meeting had not been
held and that the company as yet owned neither lease
nor other property. (Ex. P. 10, Case, p. 167.)

He also knew that registration in Brazil was a
condition precedent to any valid leasehold title in that
country and that neither his lessor nor his Gem Com-
pany'was registered. (Case, p. 102, 1 30 to p. 104, 1
30; p. 112, 1 33.)

Representation No. 2. In regard to the second
representation. The evidence shows that there were
no reports by engineers on the particular property
regarding which the representation was made (Case,
p. 106, 1 30) and that no tests were known to have
been made on that particular property (Case, pp.
135-136) , and witness Hedden who was sent to Brazil
by Fish in December, 1908 (Case, p. 132), gives evi-
dence that he made no test of the particular property
(Case, pp. 134, 135 and 136). Witness Wilson was
not allowed to be qualified as an expert (Case, p. 128)
or to testify on this question of testing of the prop-
erty which will be considered later as a separate
ground of appeal.

The property was practically virgin and its value
a pure speculation.

AS TO DEFENDANT'S KNOWLEDGE.

Defendant knew this to be a fact. He had been
negotiating and in close touch with the Brazilian
Dredging Company people (Case, p. 119, 1 1; p. 71,
1 25) and knew as they did of the lack of tests and
information regarding this specific property about
which lie was making representations.

Defendant also knew that Hedden, whom he sent
down to Brazil in December, 1908, and who was not
an engineer (Case, p. 136, 1 3), could not in the short
time that he was in Brazil before February 27th,
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1909, determine by actual tests the value of the prop-:
erty, especially under the court’s ruling on mine test-
ing (at p. 130, 1 1).

Plaintiff, relying on these false representations as
he was intended to, paid $1,800.00 on February 27th
for stock of the Gem Dredging Company (Case, p.
45, 1 5; p. 51, 1 9).

This stock, in a company not yet organized or pos-
sessed of any property was on February 27th, 1909,
worthless and at the time of trial, Gem Dredging
Company being insolvent, as admitted by the plead-
ings (Case, p. 32, 1 14), the stock was worthless, so
that plaintiff was damaged in the sum of $1,800.00
with interest from February 27th, 1909.

At the close of the case the trial judge ordered
a non-suit on the grounds that the representations
made had not been shown to be false to the' knowl-
edge of defendant and that plaintiff was not dam-
aged.

We submit that this was error for the following
reasons.

Grounds of Appeal 1 and 2.

THE PROOF IN THE CASE AT BAR IS
SUFFICIENT UNDER THE LAW LAID DOWN
IN COWLEY vs, SMYTHE, 17 Vr., p. 388, AND
WAS TRIED ON THE THEORY OF THAT CASE.

The Cowley case lays down that a representation
of a matter of fact made by defendant which is false
to defendant’s knowledge, conclusively establishes
fraudulent intent and entitles plaintiff to his proxi-
mate damage suffered by reason thereof.

“The simplest form in which the question of
the sufficiency of proof arises is where the proof
is that the representation was false to the de-
fendant’s knowledge. The scienter as well as
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the falsehood being proved, proof of the fraudu-
lent intent is regarded as conclusive. Evidence
that the defendant intended no fraud will not be
received, and the jury will be instructed to find
for the plaintiff, though they should be of opinion
that the defendant was not instigated by a cor-
rupt motive of gain for himself, or by a malicious
motive of injury to the plaintiff.” cowley vs.
Smythe, 17 VI'., P- 388.

We shall consider the evidence under three heads.

One. The representations of fact.

Two. The falsity of these representations and de-

fendant’s knowledge of such falsity.
Three. Damage.

I

REPRESENTATIONS BY DEFENDANT TO
PLAINTIFF.

As appears by the testimony set forth in the brief
of the argument, there were at least two definite
representations testified to by plaintiff as having
been made to him on the evening of February 27th,
1909.

A. That at that time the Gem Dredging Company
owned a lease of certain gold and diamond mining
land in Brazil and

B. That this land had been tested and proved by
experts to be of great value.

The evidence shows the plaintiff, an old man, a
veteran of the Franco-Prussian War, a foreigner, who
had laid by his savings in the Roselle Park Building
and Loan Association, called over to the office of the
building and loan by its secretary, Fish, this defend-
ant, who was promoting this diamond mining project
in Brazil. A check withdrawing plaintiff’'s money
from the building and loan was already made out by
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defendant, with an endorsement to the order of de-
fendant or of the Gem Dredging Company (it does
not appear which, as the defendant was unable to find
the check, although subpoenaed to produce it on the
trial). All that plaintiff had to do was to sign his
name when defendant should have succeeded in per-
suading him to take his money out of the building
and loan to buy stock in the “Gem.”

Probably the defendant himself could not repeat
all that lie said at that interview on the evening of
February 27th, 1909; the statements of the wonder-
ful richness of this Brazilian property and of the
title which Gem Dredging Company had secured to
the richest portion of it, etc. And it is certain that
plaintiff, with his limited ability to express himself
in English, can never tell all that defendant said to
him on that night.. Out of the wealth of glittering
statements which must have been used, the evidence
brings out the two above mentioned, which plaintiff
is able to remember and express and the very fact
that he is able so to do, unshaken by cross examina-
tion, is evidence that these two points must have
been hammered home by defendant in no uncertain
fashion.

The representations of ownership and that the
property was proved up and tested are representations
of existing fact and existing condition just as much
as the representation of cost in Thompson vs. Koewing,
50 Vr., p. 246, or that it was purchased, McConnell vs.
Wright (1903), 1 Ch., 546.

Lehman-Charley vs. Bartlett, 135 App. Div.,

675 (Aff. 95 N. E. Rep., 1125).

Under the rule of law requiring the construction
most favorable to plaintiff to be placed upon the, facts
proven, there can be no serious question as to the
proof of these representations.

That they were material is obvious and that they
were made with the intent that plaintiff should rely
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upon them and that he did so rely upon them to the
extent of buying $1,800.00 worth of stock is fully
proven. (Case, pp. 44, 51, 52, 58, 63.)

The action of plaintiff in paying a deposit of
$450.00 upon a prior and tentative subscription of
$750.00 of stock of the company to be formed later by
Fish (Case, pp. 51, 52, 54, 55) which was brought out
on cross examination we submit has nothing to do
with the transaction of February 27th when plaintiff
Was induced by the representations of defendant to
invest his $1,800.00.

And even if plaintiff had paid a deposit on a prior
subscription of a small amount, if he was induced to
make still further subscription by reason of mis-
representations made to him by defendant, defendant
would still be liable.

Hubbard vs. Weare, 79 Iowa, 678.

Furthermore, when plaintiff invested on February
27th and paid his $1,800.00, he had never seen any
company circulars (Case, pp. 57-65) ; he had never
heard of any cablegram (Case, pp. 65-66); he had
never met any officers of the Brazilian Dredging
Company (Case, pp. 71-72) and all the circumstances
go to corroborate his testimony that it. was the repre-
sentations made by Fish which induced him to pay
his money.

We submit that if the question as to “who sold
Lams” his stock had ever arisen, the evidence in this
case would show that Fish was entitled to any com-
mission which might be paid for the sale of that
stock.

Plaintiff’s general confidence in and reliance upon
Fish and his supposed business sagacity may have
and in all probability did influence plaintiff, but
notwithstanding this the material representations re-
garding the ownership of the lease and the proved
character of the property make defendant liable.
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It is not necessary that the misrepresentation be
the sole inducing cause of plaintiff’s purchase.
Edgingtonw.s. Fit*"Maurice, L. R. 28 Chan. Diy.,
459.
Derry vs. Peak, 1. R. 14 App. Cas., 337.
Morgan vs. 8kiddy, 62 N. Y., pg. 319.
Hindman vs. Bank, 112 Fed., 945.

In any event, plaintiff was entitled to have the jury
pass upon the question as to whether these represen-
tations were one of the causes, if not the sole inducing
cause, which led plaintiff to purchase his stock.

Tindle'Vs. Birkett, 171 U Y., 526.

Further, counsel deem it their duty to call the
court’s attention to the entire cross examination of
the plaintiff on the ground that defendant’s counsel
and the court adopted an unfair attitude toward
plaintiff in interrupting him and in preventing him
with his limited ability to express himself in English
from finishing his sentences and fully completing his
answers.

Plaintiff’s counsel was also prevented from re-
directing plaintiff in regard to these matters in which
be had been abruptly shut off.

The effect of this is not so apparent in connection
with the present subject of discussion as it is in con-
nection with the numerous objections of counsel and
the court’s rulings which are relied upon as separate
grounds of appeal.

The matter is mentioned because a considera*
tion of the entire cross examination is necessary to
properly approach the specific objections which are
taken up as separate, grounds of appeal.

Examples of the attitude of defendant’s counsel and
the court toward plaintiff may be found on the fol-
lowing pages of the case.

Pg. 43, 1. 18; 44, 1 18; 49, 1 20; 50, 1 15, v here the
court interrupts plaintiff and puts an answer in his
mouth which he did not mean. Pg. 50, 1 25; pg. 52;
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pg. 54,1. 18; pg. 60, where the court failed to give the
plaintiff protection against a question assuming facts
which were not in evidence. Page 77, 1 28; pgs. 80
to 84. Defendant’s counsel, recognizing that plaintiff,
in his excitement, was having difficulty with his Eng-
lish (Case, pg. 50, 1 25), said, that he “wanted to he
perfectly fair about it,” but while this doubtless indi-
cated his intention at the moment, it did not long
restrain the cross examiner’s natural antagonism to
the witness.

(2]

THESE REPRESENTATIONS WERE FALSE
TO DEFENDANT'S KNOWLEDGE.

a. The representation that the Gem Dredging Com-
pany owned a lease on these diamond and gold lands
in Brazil on Feb. 27th, 1909, is so obviously false that
it seems unnecessary to add anything to what has been
said in the brief of the argument.

The representations were made on February 27th.

The Gem Dredging Company’c certificate was filed
in South Dakota on February 23rd, but the first meet-
ing of the incorporators was not held until March 8th.

At that time the lease which appears to be the only
one in question, was assigned to Gem Dredging Com-
pany by Fish, who was the previous owner. This as-
signment to the company was not, however,, consented
to in accordance with the terms of the lease by the
lessor company until April 16th and not until that
date did the Gem Dredging Company become the
owner of said lease which, however, had no validity
under Brazilian law.

The laws of Brazil governing foreign corporations,
plaintiff’s Ex. P. 5 provide, art. 47, “All foreign joint
stock companies or their branches or agencies like-
wise, require authorization from government in order
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to carry on business in the republic. Art. 79. Duly
constituted joint stock companies cannot commence
operations or legally perform any act until the follow-
ing documents have been lodged in the archives, etc.
Art. 85. No contracts may be entered into or opera-
tions effected on account of the company until it has
been duly constituted in accordance, etc.”

The evidence shows that the Brazilian Dredging
Company of South Dakota which gave a lease on Feb-
ruary 23rd, 1909, to defendant Fish was not registered
(Case, pp. 112-114), nor of course was the Gem Dredg-
ing Company of South Dakota registered when plain-
tiff purchased his stock.

Consequently, it is obvious that neither Fish nor the
company from which he received the lease, nor the
company to which he eventually transferred it had
any legal right or title to any lands in Brazil. Fish
himself being the owner of the lease when he repre-
sented that it was owned by the company obviously
knew that what lie represented was not true.

There was also evidence in the case that Fish knew
that registration in Brazil was a pre-requisite to any
legal rights in that country. (Case, p. 102, 1 30, to p.
104,1. 30; p. 112,1. 33.)

b. In regard to the representation that the prop-
erty referred to in the lease, plaintiff’'s Ex. 1, had been
tested and proved by experts to be rich in diamond and
gold values. The evidence shows that the Brazilian
Dredging Company of South Dakota from which com-
pany Fish wmas endeavoring to secure his concession or
lease, had no engineering or technical report on the
particular property leased to Fish and in regard to
which the representations were made, and that a thor-
ough search for such reports had been made. (Case,
p. 106,1. 30.) All reports appear to have been general
regarding the district and none concerning this par-
ticular property.

Hedden, the special agent sent down to Brazil by

New Jersey State Ub ry
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Fish in December, 1908, was not an engineer and he
jspent, according to his testimony on pages 134 and
135, one-half day canoeing about the river at the par-
ticular property and sticking an 18 foot pole down into
the water and when said pole struck something hard
he was assured by his nativ” assistant that that was
diamond-bearing formation, although he could not
see the substance with which the pole came in contact
beneath the water.

Furthermore, defendant or anyone else must be held
to know that no proper examination of a mining prop-
erty so as to brand it as proved or tested can be made
in the time that Hedden was in Brazil and before the
sale of the stock to plaintiff, and we submit it was for
the jury to say whether or not defendant did not know-
ingly falsely represent that this particular property
was tested and proved as to its diamond and gold
values.

3

PLAINTIFF SUFFERED DAMAGE OF $1,800.00
WITH INTEREST FROM FEBRUARY 27TH.

The rule of damage applicable to the case at bar is
laid down in this state in the case of Crater vs. Bin«
ninger, 4 Vr., 513, where the court says at page 516:
“But where the sale itself is a product of fraud the
vendee may either repudiate the contract or claim by
way, of damage the difference between the price paid
by him and the real value of the property which he has
acquired,” .

This rule has been approved in Smith vs. Duffy, 28
Vr., 679, and has been cited with approval in the
United States Supreme Court, Sigafus vs. Porter, 179
U. S., 116, citing Smith vs. Bolles, 132 U. S., 125.
“Upon the assumption that the property was not
worth what the plaintiff agreed to pay for it, they were
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entitled, if the evidence sustained the allegation of
false and fraudulent representations upon which they
were entitled to rely and upon which they in fact re-
lied—to a verdict and judgment representing in dam-
ages the difference between the real value of the prop-
erty at the date of its sale to plaintiff and the price
paid for it with interest from that date and in addition
such outlays as were legitimately attributable to the
defendant’s conduct, but not damages covering the
expected fruits of an unrealized speculation.”

Also in the case of West Homestead Borough 7s.
Erbeck, 239 Pa. State at page 199, citing High vs.
Berret, 148 Pa. State, page 261, “Such damages should
equal the loss which the deceit, which the jury have
found was practiced upon him inflicted.” “The loss
in the transaction before us (the sale of stock) is the
difference between the real value of the stock at the
time of the sale and the fictitious value at which the
buyer was induced to purchase.” That is, the price
paid for it.

Cook on Corporations (6th Ed.) Sec. 586.
Am. & Eng. Crim. Cas., vol. 8 p. 1060.

Applying this rule to the facts in the case at bar,
the plaintiff paid $1,800.00. He received for this
shares of stock of the Gem Dredging Company on Feb-
ruary 27th, 1909, and we submit that the evidence
shows that these shares were of no value whatsoever
at that time.

As pointed out above, the company’s certificate had
been filed in South Dakota on February 23rd, 1909.

Its meeting of incorporators was not held until
March 8tli and at that time the first attempt to furnish
it with an asset was made by the incomplete assign-
ment by Fish to the company of his lease which was
not legally perfected until April 16th, and then it was
of no validity in Brazil. The company had nothing
but a naked franchise or right to exercise its functions.
Therefore at the time plaintiff received his stock the



20

company had nothing with which or upon which to
exercise its corporate functions.

Plaintiff received a mere valueless chance that the
corporation wBuld some day receive assets without any
certainty or assurance that it would. There was no
contract shown between Fish and the incorporators.
No declaration of trust by him that he would turn
over the lease w'hich he had from the Brazilian Dredg-
ing Company, and it appears from the evidence that
even if he had, the same was valueless.

Assuming that the evidence did show, although it
does not, that the Gem Dredging Company did, after
the 27th of February acquire a valid lease of the
lands in Brazil, it would not change the situation as
a misrepresentation that certain property had already
been purchased by a corporation is not cured- by the
fact that the corporation did acquire such property
thereafter.

McConnell vs. Wright (1903) 1 Ch., 546.

Furthermore, conceding the doctrine of some cases
that the difference between the value of the stock at
the time of the trial and the amount paid by plaintiff
is the measure of damage, it is admitted in the plead-
ings (page 32,1. 15), that the Gem Dredging Company
at the time of the institution of this suit was insolvent.
Consequently, its stock is worthless. -

GROUND OF APPEAL No. 3 A (p. 80, 1 10, and
p. 81, 1 18).

The court erroneously overruled the following
question addressed to plaintiff on redirect examina-
tion :

“Q Now, Mr. Lams, you have been trying to
tell Mr. Codding or inform Mr. Codding of this
subscription on February 27th. Will you just
explain to the jury the facts in regard to this
$750.00 subscription which Mr. Codding asked
you about, and also the subscription on the 27th
of February when you paid the $1,800.00?
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I object. There is no testimony as to any
$750.00 subscription.”

Defendant’s counsel was in error in this statement.
There was no testimony on direct examination about
this $750.00 subscription as it had been stricken out
by the court on page 41, line 11, but defendant’s coun-
sel on pages 48, 49, 54, 60, 61 and 62 on his cross
examination had developed considerable evidence
about a $750.00 subscription.

This matter therefore having been brought out
first on cross examination, plaintiffs counsel was en-
titled to re-direct in regard to same and the court’s
ruling deprived him of this opportunity to the preju-
dice of his case.

GROUNDS OF APPEAL 3 B; 3 C; and 3 D (p.
81, 1 22; p. 81, 1 26; p. 81, 1 35).

The court erroneously overruled the following three
questions to plaintiff:

“B. When you went to Mr. Fish’s office on the
27th of February had you already subscribed to
stock of the Gem Dredging Company?

C. Q@ Mr. Lams, on the 27th of February
how many shares of stock of this Gem Dredging
Company did you subscribe for?

D. @ The amount of $450.00 which you paid
prior to the 27th of February, did that amount*
apply to a subscription of 5,000 shares of stock of
this company?”

The court erroneously overruled all of these ques-
tions for the reason set forth above. They all referred
to the new matter brought out first on the cross ex-
amination regarding some previous subscription to
the stock of the company and were intended to give
plaintiff an opportunity to explain this new matter
and we submit were proper re-direct examination and
the plaintiff’s case was prejudiced by their exclusion.



GROUND OF APPEAL 3 E (p. 83, 1 30).

The court erroneously overruled the question to
plaintiff, “What was the check in payment of?”

There was no direct examination regarding a check,
merely a statement at page 45 that $1,800.00 was paid.
The question how this payment was made by a build-
ing and loan check etc. was first brought out by de-
fendant’s counsel (pp. 77 and 78) and on page 73
defendant’s counsel made statements to the witness
which indicated that the date when this money was
paid and the means of payment were seriously ques-
tioned and the cross examination therefore developed
that the matter of the check of this $1,800j)0 and its
date would be very important.

The plaintiff was therefore entitled to go into tlie
matter of this check on re-direct examination and his
case was prejudiced by the ruling of the court in pre-
venting his so doing.

GROUND OF APPEAL 3 G (p. 129, 1 22).

The court erroneously overruled plaintiff’s question
to plaintiff’s witness Wilson, an engineer “Are you
familiar with the concession of the Brazilian Dredg-

ing Company as it was on your first visit to Brazil in
1909?”

We submit that this question was relevant to bring
out testimony from this witness as to the condition in
the summer of 1909 of the property in regard to which
defendant had made representations in February,
1909, which would tend to prove the truth or falsity
of the representation that the property in question was
on February 27th, 1909, tested and proved. '

The principle laid down by Mr. Wigmore, sec. 437,
p. 514 et seq. of his work on Evidence, supports the
competency and materiality of this testimony.

“This general principle that a prior or subse-
quent existence is evidential of a later or earlier
one has been repeatedly laid down and has even
been spoken of as a presumption.”
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GROUNDS OF APPEAL, 3 H. and 3 M. (Case, p.
129, 1 28 and p. 130) and (Case, p. 128, 1 9).

The court erroneously overruled the following two
questions to plaintiff’s witness, Wilson.
“Q You are an engineer by profession?
A Yes, sir. ¢
Q State what experience you have had in en-
gineering lines?”

This question and the question at line 28, page 129,
were asked for the purpose of qualifying this witness
as a mining engineer.

The objection of defendant’s counsel was that there
was no previous evidence To show what relevancy an
engineer’s testimony might have (Case, p. 128, 1 11).

One of the alleged and proved representations made
to plaintiff was that the property represented to be
leased by the Gem Dredging Company was tested and
proved as to its diamond and gold values.

This tested and proved condition of the property
was in issue and the best evidence which could be
produced in regard to this was necessarily that of a
mining engineer particularly one who was familiar
with this Brazilian property as this witness was
(Case, p. 129, 1 9).

“Q Are you familiar with the concession of
the Brazilian Dredging Company in Brazil?
A Yes* sir.”

Counsel for defendant’s objection sustained by the
court deprived plaintiff of the opportunity of quali-
fying this witness and consequently of the witness’s
testimony as an expert in regard to this representa-
tion that the property was tested and the falsity
thereof. Plaintiff was therefore deprived of testi-
mony vitally effecting his case.

GROUND OF APPEAL, 3 J. (Case, p. 140, 1 30).
The court erroneously overruled question to plain-
tiff’s witness, Wilson:
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“Q Was it possible for yon in July, 1909, on
this particular two miles of property referred to
in plaintiff» Exhibit 1 to tell from your exam-
ination of it whether or not there had been tests
to determine values of diamonds and gold on that
property made on it prior to February 27th,
1909” ?

The ruling on this question really involves the same
point treated under grounds of appeal, 3 H. and 3 M
where plaintiff was prevented from qualifying wit-
ness, Wilson, as an expert. Having prevented his
qualification, although he was concededly an engineer
with Brazilian mining experience, the court now rules
out the question which we submit was entirely proper
to be put to an engineer under the issue in this case
regarding the tested condition of the property.

Further, witness Wilson’s testimony on page 140
we submit shows ample experience to qualify him to
answer this question which is relevant under the prin-
ciple referred to under Ground of Appeal, 3 G;
namely—that subsequent existence is evidential of an
earlier condition. In other words, that examination
of this property by Wilson, an expert, in July, 1909,
would be properly evidential of its tested or proved
condition in the preceding February.

It is submitted that mining operations of sufficient
magnitude to prove up this two miles of property as
of value and which were undertaken after January,
1909, would have been visible to the eye of an ordinary
observer as well as to an expert in July, 1909, a period
of seven months. And there was only one small test
working in the property before January, 1909, as wit-
ness, Hedden, testifies (p. 136).

Wigmore on Evidence, section 437.

GROUND OF APPEAL, 4 B. (p. 60, L 4).
The court erroneously admitted over plaintiff’s ob-
jection.
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“Q Therefore, as I understand it, on the 9th
day of February, you paid 20% of the $2,250.00
which 1s $450.00 and after the 27th you paid the
balance of $1,800.00 to make up the $2,250.00” ?

The question was objected to as containing facts
not in evidence. There was no evidence up to this
point in the case of any agreement by plaintiff to pay
20% on account of any subscription to stock of the
Gem Dredging Company or of any subscription in the
amount of $2,250.00 to stock of that company. There
was no evidence that any payment was made after
the 27th of February. In fact, the testimony was that
$1,800.00 wms paid on the 27th. There was no evi-
dence in the case that the $1,800.00 represented any
“balance” of any subscription. The court’s allowance
of this question and forcing the witness to answer
was prejudicial to plaintiff and contrary to authority :

“A question which assumes the existence of a
fact not shown by any evidence, or which errone-
ously assumes a statement to have been made by
the witness is properly excluded,”

Hines Appeal, 68 Conn., 551 (37 Atl., 384).

Drake vs. State, 24 Vr., 23.

Fengar vs. Brown, 57 Conn., 60 (17 Atl., 321).

Thompson on Trials, section 369.

GBOUND OF APPEAL, 4 C. (p. 111, 1. 1-20).
The court erroneously admitted over objection the
question :

“Q Was there ever any lease made by the Bra-
zilian Dredging Company to your knowledge pre-
vious to the one that you testified to on the
book” ?

This was amended to read “Any lease to defendant
in this case.”

The issue in this case related to leases owned by
Gem Dredging Company on February 27th and it is
submitted that as to that issue the above question



26

whether any other leases liad been made by the Brazib
ian Dredging Company to defendant is immaterial.

GROUNDS OF APPEAL, 4 D and 4 F. (Case, p.
113, 1 18) and (Case, p. 114, 1 18).

The court erroneously admitted, over objection:
“Q Who received any money that was paid
for that lease?
Q What excuse had you for giying such a
lease then” ?

Tliése had reference to a lease between Brazilian
Dredging Company of New York and defendant, Fish,
personally and we submit are immaterial and irrele-
vant for the reasons mentioned in the preceding
Ground of Appeal.

GROUND OF APPEAL, 5 (Case p. 41, 1 4 and
pp. 37-40).

. The allegation of the complaint to which this proof
was addressed was that on or about February 27th the
plaintiff was solicited to buy stock in the Gem Dredg
ing Company which was incorporated February 23rd

The plaintiff (pp. 35-37) testified to certain pre-
liminary conversations with the defendant leading up
to and culminating in the conversation of February
27tli. These the court struck out. It is submitted this
was error.

The circumstances or declarations need not be con-
temporaneous with the main fact under consideration
if so connected therewith as to illustrate its charac-
ter, further its object or to form in conjunction with
it one continuous transaction. Reg. vs. Throop, 2
Can. Cr. Cas., 22, 33 note.

A false statement made a considerable time before
the representations alleged is admissible if it had
some influence on plaintiff’s conduct or was repeated
at the time of the one in question. Kost vs. Bender,
25 Mich., 515, 20 Cyc. 105, note 35.
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Evidence of previous transactions between the
parties i1s admissible to show the relation of the
parties or to show how defendant may have learned
of the possibility of committing the fraud alleged.
James vs. Work, 24 N. Y. Sup., 149, 20 Cyc. 111, note
93.

Specific acts of misconduct relevant to an issue of
fraud may be given in evidence although not averred
in the declaration. MecDonald vs. Smith, 102 N. W.
Rep., 668 (Mich. 1905).

GROUND OF APPEAL 6 A (Case, p. 84, 11. 8-18).

The court erred in striking out plaintiff's answer
to the following question:

“Q Do you remember who requested you to
sign that paper as a witness?
A  Mr. Fish”

The signing by plaintiff as a witness of a contract
between defendant Fish and one Mr. Lovell who was
hired to go to Brazil was first brought out on cross
examination. Plaintiff's counsel desired to have
plaintiff on re-direct examination explain the circum-
stances attending such signing of that paper; who
requested him to do so, etc.

It is submitted that this was proper re-direct ex-
amination tending to show that plaintiff’s signature
was secured at the request of defendant as a conven-
ience and that plaintiff was thereby in no way con-
nected with the active management or the affairs of
the proposed company.

The court’s ruling deprived plaintiff of this op-
portunity.

GROUND OF APPEAL 8 (Case, p. 102, L 30 to
p. 104, 1 36).

The plaintiff, after his witness Case had testified
that he, Case, had a conversation with defendant in
January, 1909, on the subject of registration of com-
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panies in Brazil, attempted to have the witness state
what the conversation was. The question being (n
104, 1 15) :

“Q State, giving the date as near as you can
what was said by the defendant to you and by
you in answer to the defendant regarding this
subject of registration of companies in Brazil.”

The court, while allowing statements made by the
defendant to the witness refused to allow the witness
to testify to the answers given by the witness to de-
fendant in this conversation.

We submit that this was clearly erroneous under
well settled principles of law.

Wigmore on Evidence, sec. 2094 says:

“The general principle then—which may be
termed the principle of completeness—that the
whole of a verbal utterance must be taken to-
gether is accepted in the law of evidence * * *

Entirety of parts is equally essential to the
correct understanding of an utterance.”

At section 2115 (p. 2864) numerous cases regard-
ing conversations are cited, among which are.

Somerville Co. vs. Doughty, 2 Zab., p. 500.

HartmaAv Steel Co. vs. Hoag, 104 la., 269.

State vs. Bean, 77 Vt., 384 (60 Atl., 807).

In order to make the statements qf defendant Fish
intelligible what witness Case said to him was neces-
sary.

Young vs. Bennett, 5 111., 43, 47.

GROUND OF APPEAL 9 (p. 119, 1 18).

The court erroneously without objection by defend-
ant’s counsel, refused to allow plaintiff to re-direct
plaintiff’s witness Case in explanation of matters
first brought out on cross examination.

The cross examination had developed that Brazilian
Dredging Company of South Dakota had made cer- .
tain leases, among them the one to defendant of
February 23rd, 1909, without being registered in Bra-
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zil. Plaintiff was entitled to have the witness ex*
plain this on re-direct examination as new matter
relevant to the question of the registration of these
companies in Brazil and the falsity of the representa-
tions that the Gem Dredging Company at any time
received a valid lease through Fish and the Brazilian
Dredging Company of South Dakota.

No objection was made by defendant’s counsel and
the court of its own motion refused to allow the wit-
ness to answer.

IT IS RESPECTFULLY SUBMITTED THAT
THE JUDGMENT OF NON-SUIT SHOULD BE
REVERSED WITH COSTS.

M. CASEWELL HEINE,
MALCOLM G. BUCHANAN,

Of Counsel.
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Statement.

The plaintiff brought this action upon the
ground of alleged fraudulent representations made
by the defendant, by which the plaintiff was in-
duced to buy stock in the Gem Dredging Company,
which company was formed to carry on operations
upon the Jequitinhona and Caethe Mirim Rivers
in Brazil. A brief statement as to the relations
and business of the various companies meiitioned
in the evidence will help the Court to more quickly
grasp the situation.

The Jequitinhona and Caethe Mirim Rivers are
streams flowing down from the diamond and gold
mines in the Diamantina region of Brazil, and a
concession from the Brazilian Government to con-
duct operations along these rivers to recover gold
and diamonds, which were supposed to have been
washed down in the course of ages from the dia-



inond and gold deposits above, was obtained by
the Brazilian Dredging Company of South Dakota,
of which company Jesse R. Grant (son of General
JX S. Grant) was president.

This Brazilian Dredging Company exploited the
proposition and sold to other companies and vari-
ous individuals, its rights in certan portions of
these rivers, and to the defendant in this case, who
had become interested in the proposition, made a
lease (Exhibit PI, p. 151), giving him the right
to operate on a definite portion of these rivers.
Certain other people, among them the plaintiff,
became interested with the defendant in the ven-
ture, with the result that the Gem Dredging Com-
pany* a South Dakota Corporation, was formed,
a number of persons, including plaintiff and de-
fendant, taking stock in the same. This Gem
Dredging Company’s certificate of incorporation
was filed in South Dakota, February 23, 1909; its
first meeting of incorporators was held at Roselle
Park, N. J., on March 8, 1909 (Exhibit P10, p.
167), and the lease held by the defendant offered
to the company and accepted by them. The com-
pany went ahead, bought machinery, shipped the
same to Brazil, sent employees there, and proceeded
to erect the machinery upon its leased property.
It appears that on May 1, 1911, the Gem Explora-
tion Company was formed as set forth in the com-
plaint and admitted in the answei, and defendant
exchanged his shares of stock in the Gem Dredging
Company for shares in the Gem Exploration Com-
pany, which shares he now holds.
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POINTS.

1. The Trial Judge correctly ruled at the dose
of plaintiff’s case that the evidence did not estab-
lish a cause of action for fraud and deceit.

Although the voluminous complaint in this ac-
tion alleges many representations made and sets
forth that they are untrue, no testimony was of-
fered as to any representations made by defendant
to plaintiff except that the plaintiff testifies (p. 41,
line 20) that Mr. Fish said “there is a mine in
Brazil, and the name of Jack, and the name of the
company is Gem Dredging Company,” and (p. 41,
line 27), “Mr. Fish said it was tested by experts,
expert engineer and expert man, proved to be gold,
diamonds, and the sand will pay all expenses,” and
(p. 41, line 35) :

Q. What else, if anything, did he say in
regard to that company in that conversation
on the 27th of February?

A. All he said, the company owns a lease.

Q. What did he say they owned a lease on?

A. On the Jack.

Q. This Jequitinhonha Biver?

A. Yes; we will call it that way. I call
it Jack so everybody understands me.

Q. What company did he say owned this
lease?

A. The Gem Dredging Company.

Later on in his evidence (p. 43, line 7) he says
Fish told him the Brazilian Dredging Company
owns the lease and again he says (p. 43, line 15)
it was the Gem Dredging Company, and at the
bottom of page 43 he repeats that Fish told him
“it was proved by expert engineer and expert man
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jand there is gold, diamonds and the sand will pay
for all expenses.” The rest of plaintiff’s direct ex-
amination was taken up with having him state
that he believed Fish and that he paid in all
twenty-two hundred and fifty dollars for his stock.
This conversation he alleges took place on Febru-
ary 27, 1909, four days after the filing of the cer-
tificate of incorporation of the Gem Dredging Com-
pany in South Dakota, so that the representations
alleged to have been made by Fish drift down to
this: (There is no testimony as to representations
except that given by the plaintiff as above) : That
Fish told him this Jequitinhona proposition in
Brazil had been tested by experts and showed dia-
monds and gold and that the Gem Dredging Com-
pany (although in one place plaintiff says Bra-
zilian Dredging Company) had a lease.

Upon cross examination a different story about
the transaction was developed. After re-affirming
(p. 45, line 31 and following) that he was induced
solely by the representations made by Mr. Fish
in the conversation of February 27, 1909, to invest
in the company, Lams admitted (p. 46) that he
had paid a deposit on his stock long before Febru-
ary 27, 1909, and when asked in a series of ques-
tions (pp. 47-52) how he could have been induced
by representations made on February 27, 1909, to
take stock in the Gem Dredging Company when as
a matter of fact he had long before paid a portion
of the amount of his subscription to certain shares
in that company, he could make no intelligible
explanation. The Court even attempted to have
him explain by patiently putting the question in
different ways to the witness (pp. 50-51) and
finally all he could say was that when he went into
the venture and paid a certain sum he wasn’t “quite
satisfied,” but that on February 27, 1909, he be-
came fully convinced. Lams was shown his signa-
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ture as a witness to a contract' of employment of
one William J. Lovell (top p. 50), made as early
as February 8, 1909, arid made to admit that as
early as that lié was takirig part in the arrange-
ménts for!this mining venture. And he admits
(pp. 59-60) that he paid four hundred and fifty
dollars into the company on February 9, 1909.
Then, after some confused testimony, Lams
finally settled down and told a Connected story,
which we quote from theé book at page 62, line 34:

L!'s Q * * * Then, as a matter of fact,
Mr. Lams, weren’t these Conversations which
you had with prominent gentlemen from
Elizabeth and Mr. Fish, and so forth------
> A Yes. ;'

Q. (Continued)—didn’t they result in ah
;  agreement among a lot of you that you
would go into this thing providing it proved

* to be a profitable investment?

A. Yes.

Q. Was not the arrangement that you
made then among all of you that if the thing
looked good yoii would take a certain amount
of stock?

Ai-Yes. 'm

Q. And that you would pay down then a
deposit, as you did, and others, and after
hearing from somebody who was in Brazil,
if the report was favorable, you would go on
with.the concern, wasn’t that the arrange-
ment?  ?

?A.:Wellj I never heard nothing only what

Fish told mé.

The Court : The question is, was that the
arrangement?

Q. Was that the arrangement among a
number of your people?



A. Of course, it was. I suppose so. T
will sa” it was.

Q. In pursuance of that agreement a num-
ber of you put up a certain amount of money.
Your share of it was four hundred and fifty
dollars, I understand that you testified you
paid, that is correct, isn’t it?

A. Yes.

Q. And the arrangement was, was it not,
that if the investigation being made in Brazil
at that time proved unfavorable, you would
all stop, and the money would be paid back,
but if it proved favorable you were to go on?

A. Yes.

The next clear step in the development of the
story of the transaction comes with the testimony
(pp. 64-66) that he, Lams, knew an engineer named
Hedden, who had been sent to Brazil, and he had
heard read a cablegram from Hedden as follows:

Diamantina, February 4th, 1909.

“Have examined the property and find it
fully as represented. The values are cer-
tainly here. Go ahead with the financial end
of it.”

Leaving the plaintiff’s testimony for the moment,
we find that Mr. Hedden, the man alluded to above,
was placed on the stand by plaintiff’s counsel and
testified generally on direct examination (p. 130
and following pages), that he went to Brazil in
December, 1908, to investigate and report upon
the Jequintinhona property; that he went to the
property with an engineer named Ross and made
soundings along the property and as a result of
these soundings found “eascalhao,” which is the



diamond bearing ground. On cross examination
Mr. Hedden testifies as follows:

Cross examination by Mr. Codding:

Q. Mr. Hedden, you went down with the
proposition of looking over the properties
and making a report to Mr. Fish of what you
found there?

A. Yes, sir.

Q. And in order to enable you, not being
an engineer, to discover what you could, you
took Mr. Ross with you, I suppose?

A. T did.

Q. Mr. Ross was an engineer, was he not?

A. He was.

Q. Therefore, when Mr. Ross, an engineer,
made these statements to you, you relied
upon them, didn’t you?

A. T did.

Q. And you made a report, I suppose, of
what you found down there, to the company?

A. 1 did, sir.

Q. And you were honest about it, weren’t
you?

A. T was.

Q. How did you communicate, Mr. Hed-
den, by cable?

A. T communicated by cable several times,
and by letter also. I first communicated by
letter, I believe.

Q. Of course, the letter, I suppose, took
longer than the cable?

A. Yes.

Q. And your cable might have distanced
the letter?

. A. Yes, sir.



Q. Did ~oU send a message to Mi. Fish*
dated February 4, 1909, “Have examined the
property and find it fully as represented.
The values are certainly here. Go ahead
with the financial end of it” ?

A. 1 did.

We submit, therefore, that at the close of the
plaintiff’s testimony the following facts were before
the Court. In the latter part of 1908, a number of
prominent people, as Mr. Lams says, although he
mentions only the defendant, Mr. Fish, who is the
Mayor of Roselle Park, former Prosecutor Swift
of Elizabeth, Mr. Wetton, who is an officer of one
of the banks in Elizabeth, and Mr. Cawthorne,
who 1s another officer of another bank, and him-
self, became interested in this mining venture in
Brazil. Mr. Hedden was sent to Brazil to investi-
gate the proposition. The people who were inter-
ested agreed to go into the proposition if the report
from Brazil was favorable. On the 4th of Feb-
ruary, 1909, Mr. Hedden cabled, “Have examined
the property and find it fully as represented. The
values are certainly here. Go ahead with the finan-
cial end of it.” Lams heard this cablegram read.
On the 9th of February, Mr. Lams and others paid
in a deposit on account of subscriptions to stock in
the Gem Dredging Company to be organized, and
steps for organization were taken, with the result
that on the 23d of February, 1909, the. Gem Dredg-
ing Company was incorporated under the laws of
South Dakota. On the 27th of February (just time
enough for the certified copy of the certificate of
incorporation to come back from South Dakota),
Mr. Lams (and presumably the others), paid the
balance of their subscriptions.

The first meeting of the incorporators for or-
ganization took place on March 8th (Exhibit P10,



9

p. 167), and on that day Mr. Fish transferred the
lease he held to the company thus organized, and
the Gem Dredging Company proceeded to business,
and Mr. Lams, the plaintiff, became a director in
the same and some time after May 1, 1911, as is
established by the pleadings, exchanged his stock
in the Gem Dredging Company for stock in the
Gem Exploration Company, another South Dakota
corporation, which stock he supposedly now holds,
although the evidence is silent on that point.

This statement of the evidence before the Court
at the conclusion of plaintiff’s case conclusively
disproves the allegations in the complaint that
plaintiff was induced to purchase stock in the Gem
Dredging Company by representations made to
him by the defendant on or about February 27,
1909.

Assuming, however, in the face of the above facts,
that Fish did tell Lams on February 27, 1909,
that the property had been tested by engineers,
etc.,, and that the Gem Dredging Company had a
lease, there is no evidence that these statements
were untrue, and, on the contrary, plaintiff’s case
showed them to be substantially correct.

As to the property having been tested by experts,
there isn’t a line of testimony to show that it had
not been examined and reported upon by any num-
ber of engineers. And as this representation is
alleged to have been made on February 27, 1909,
and as Hedden, who had,been sent to Brazil to
investigate, and had employed an engineer and re-
ported by cable as early as February 4, 1909, hav-
ing also, as he testified, reported by letter, we sub-
mit that the truth of this representation if made
has been affirmatively established by the plaintiff’s
own case.

As to the Gem Dredging Company having a
lease, it is manifestly impossible that on February
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£-7 1909, a company whose certificate of incorpora*
ton had only been filed away out in South Dakota
on February 23d could formally have acquired the
lease, but Lams had been in the venture from the
beginning and must be presumed to have known
that fact.

“The common law affords to everyone rea-
sonable protection against fraud in dealing,
but does not go to the romantic length of
giving indemnity against the consequences
of indolencv and folly, or a careless indif-
ference to the ordinary and accessible means
of information.”

2 Kent Cqm. 485.

At any rate, at the very first meeting of the in-
corporators the lease was made over to the company
and this took place on March 8, 1909, only nine
days after Lams says the conversation took place.
It was urged at the trial that, as the lease from
the Brazilian Dredging Company to Fish, required
the consent of the said Brazilian Dredging Com-
pany to its assignment to the Gem Dredging Com-
pany, the lease was not a valid lease, even when
accepted by the Gem Dredging Company on March
8, 1909. But, again, the evidence shows (p. 96,
line 1) that on April 16, 1909, the formal approval
of the transfer of the lease from Fish to the Gem
Dredging Company was given by the directors of
the Brazilian Dredging Company. So that every
little formality to make the lease a perfectly valid
one was attended to as rapidly as corporate action
could be had, and the plaintiff could have suffered
no damage from these facts.

The case of Byard v. Holmes, 34 N. J. Law, p.
296, treats of this alleged point exactly. That was
an action on the case for deceit—and came up on
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a demtirrer to a, declaration. The representatioii
alleged was that the defendant on a certain day was
“the owner of seventy acres of good oil land on
Oil Creek, near McClintoekville, in the State of
Pennsylvania, which said seventy acres of land
he, the said defendant, was to put into said com-
pany, to be owned and used by the said company
in boring for and procuring oil therefrom, and that
there were seven oil wells upon the said land.”
The averment was “whereas, in truth and in fact,
at the time, etc., the said defendant was not the
owner of seventy acres, etc.” The Court says (p.
298) : “Now, what is the effect of this general
denial of the alleged pretence or pretences of the
defendant? Is it to be understood as terminating
upon the time, and does it mean nothing more than
that the defendant, on the very day stated, did not
own, etc.? Assuming this to be its meaning—and
it certainly may mean this and nothing more—the
misrepresentation is manifestly immaterial, for the
defendant may have owned the land described, on
the next day, and may have put it into the company
as the basis of its stock; and if he did it could make
no possible difference in the value of the plaintiff’s
stock, whether the defendant owned the land on the
day stated or not.”

Another attempt to show that the Gem Dredging
Company did not have a valid lease was made by
introducing extracts from the laws of Brazil show-
ing that foreign corporations had to be registered
in Brazil in order to carry on business there.
There is no proof whether or not the Gem Dredg-
ing Company was registered there, so this doesn’t
play any part in the case but in passing, and in
the event that any attempt is made to urge this
point, attention is called to the language of the
statute (p. 161, line 1) “Art. 47—All foreign joint
stock companies or their branches or agencies, like-
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\vise require hutliorization from Government in
order to carry on business in the Republic and must
observe the following regulations/ etc. This un-
doubtedly means, if it applies at all, that registra-
tion, etc., would be required to operate under the
lease. Registration would therefore be a corporate
act of the Gem Dredging Company to be attended
to after its organization and could have had nothing
to do with any representation made by Fish during
the process of organization here in this country
that the Gem Dredging Company, a South Dakota
corporation, “had a lease.”

We submit, therefore, that there was no evidence
of misrepresentation of any material fact, and,
therefore, no fraud.

Prdof of fraud must be clear and satisfac-
tory.
Smith on Fraud, Sec. 264.

The burden of proof is on the complainant
and unless he brings evidence sufficient to
overcome the natural presumption of fair
dealing and honesty a court -of equity will
not be justified in setting aside a contract
on the ground of fraudulent representations.

Smith on Fraud, Sec. 267.

Where there is no evidence to justify a
finding of fraud, the question is not for the
jury, but for the Court, and a non-suit or
direction of a verdict is proper.

Smith on Fraud, Sec. 280.

2. The Court correctly ruled on all the evidence
at the end of plaintiff’s case that it failed to show
damage suffered by the plaintiff.
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The Complaint jalleges and the answer admits
that the plaintiff exchange his shares in the Gem
Dredging Company for shares in the Gem Explo-
ration Company. There is not a word of testimony
as to the value of these shares of stock. In fact,
the Gem Exploration Company is not mentioned
from beginning to end of the evidence. It is diffi-
cult to say more than that. The plaintiff, as a
result of all these transactions, now owns certain
shares in the Gem Exploration Company. Plain-
tiff must show damage, of course, as part of his
case, and no attempt has been made to show the
value of Gem Exploration Company stock.

If there has been no damage there has
been no fraud, and hence no recovery can
be had. Fraud and injury must both con-
cur in order to furnish ground for judicial
action.

Smith on Fraud, Sec. 287.

As to Rulings on Evidence.

3. To the rulings upon all questions embraced
within the third ground of appeal, except a and
the last question under I no objection was taken.

We understand that it is the duty of counsel
who believes himself injured by a ruling of a trial
judge to object to the same. The rule is usually
placed upon the ground that the opposite party
should have the proper opportunity to avoid, by
amendment, or by supplying any defect in his proof,
the effect of the objection (6 Cyc. 662) ; in this
State one purpose of the rule seems to have been
to warn the trial judge that the particular ruling
was deemed so important as to affect the outcome
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bf the trial, and thus to afford him an opportunity
to pause and reflect and consider well his ruling;
and this not only out of fairness to the Judge, but
to lessen the chance of reversible error.

Oarretnon v. Appleton, 29 Vr. 396.
O’Donnell v. Weiler, 43 Vr. 142.

The practice now is to enter objections to the
rulings of the trial judge, and it is submitted that
such objections are as indispensable as were ex-
ceptions under the old practice. The whole pur-
pose of the new practice act is to simplify pro-
cedure and hasten a cause to a final determination
upon its merits, and certainly that purpose will
not be accomplished if it is to be open to an ap-
pellant, for instance, to question any and every
ruling of the trial court on the allowance of ques-
tions made in the heat of a trial over the ill-con-
sidered and often perfunctory objections of
counsel. It is submitted that the only change
brought about or intended to be accomplished by
the new provision of the practice act is to do away
with the signing and sealing of exceptions by the
trial judge.

But, assuming that proper objections were taken,
the rulings referred to in ground of appeal No. 3
were properly made. Questions a, b, ¢, d and e
Were all asked on redirect examination. The re-
fusal to allow these questions was expressy stated
by the Court (p. 81, line 31) to be because they
called for repetition of direct testimony.

*

“The scope and extent of the redirect ex
animation is in the discretion of the Court.”
40 Cye. 2530.

Question (f) (p. 101, line 27) was properly over-
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ruled as immaterial for the reason stated by Mr.
Codding. There is no allegation in the complaint
about a lease from the Brazilian Dredging Com*
pany of New York. The lease to Fish was alleged
to have been made by the Brazilian Dredging Com-
pany of South Dakota.

Question (g) (p. 129, line 22) was properly over-
ruled. A reading of the previous question will
show that the trouble the witness was under was
that it had not been shown he was in Brazil previ-
ous to or at the time of the alleged representations,
and it was of no use to ask him if he was familiar
with the property long afterwards.

Question (h) (p. 129, line 28). This was im-
material. The Court offered to admit the question
if Mr. Heine would say that witness examined
whole concession (p. 130, line 18), but Mr. Heine
withdrew the witness. The question was objec-
tionable in form. It implies that witness was able
to testify as an expert, although he had not qualified
as an expert.

Question (i) (p. 131, line 2) was properly over-
ruled. Witness was detailing a conversation which
took place in 1908. The Gem Dredging Company
was not incorporated until February 23, 1909.

Question (j) (p. 140, line 29) was correctly over-
ruled for the reason stated in the objection by Mr.
Codding in the record.

Question (k) (p. 86, line 3) was properly over-
ruled. It made no difference whether the witness
had been accustomed to advise regarding Brazil
laws; the question was whether he was competent
to do so. Plaintiff, in any event, was not preju-
diced because the only object of presenting this
witness was to prove a translation of the laws of
Brazil, and the Court admitted the translation pre-
sented by him, and it is printed as Exhibit P5,
page 160.
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# *(Lj Thé gnestions under this’section were ai-
;iéwed except the last hire! It will be observed that
'questions were being asked about the minutes of
the Brazilian Dredging Company of New York, con-
cerning which there is no allegation in the com-
plaint, the complaint alleging that Fish Said he
or the (fern Dredging Company had a lease from
thé Brazilian Dredging Company of South Dakota.
If it Were proper to question witness about the
minutes of another corporation, the .object cohid
only hate been to show that Fish’s léase Was in-
complete until some formal corporate approval,
and as it is established that Fish had the lease and
the Dem Dredging Company in due time acquired
it, there was no injury to the plaintiff. The case
of Byard v. Ifaimes, 34 N. J. LaWs, page 296, cited
above, clearly established this. Therefore, the over-
ruling of this question could not have affected
plaintiff injuriously.

Question (m) and the ruling thereon is found at
page 128, line 9. There was no objection on the
part of plaintiff to thé ruling, but the ruling affected
the plaintiff in no way whatever, because subse-
quently thé same question was asked this witness
(p. 140, line 2) and answered, so plaintiff had the
benefit of the ansiver to this question, although
not at this point. 17 -

4. No objection was made to ruling on question
(a)i As a matter of fact, the case shows the ques-
tion at pageé 47, line 27, and also shows that as a
result of a comment of the Court the question was
not pressed and not answered.

Question (b) Was proper/ The objection seems
to be only to the inference of counsel that $450 is
20 per Cent Of $2,250, and, as it surely is, it is
»nonsense to aSsert reversible error by this use of
these words in cross examination.

’



it

Question (c) was proper, and there Was no ob-
jection to ruling. The plaintiff had testified that
Fish told him he had a lease or that the Gem Dredg-
ing Company had a lease and this witness’ evidence
had been that Fish had a lease dated February 23,
1909. The witness was concealing the fact that
Fish had a lease dated November 2, 1908, and the
object of the question was to show that fact, and
the next few questions did so, and made the Witness
admit it. We submit it was proper to make the
witness tell the real truth on cross examination.

Question (d), while objected to by Mr. Heine,
was not ruled upon by the Trial Judge, and as the
answer of witness was, “I don’t know anything
about that,” it is obvious that there was no preju-
dice to the plaintiff in the answer.

Question (e) was proper on cross examination.
The witness had been trying to show that a com-
pany couldn’t do business in Brazil if it wasn’t
registered, and he at the same time was secretary
of a company admittedly not registered there, and
yet making leases on its property there. It was
proper to find out whether he was lying or just
didn’t know anything about it.

Question (f) was proper upon the same theory
as the last question, and in logically following up
that one.

5. The ruling objected to in this ground of appeal
is found at page 41, line 4. The Court had dis-
covered that he had overlooked a clause in the
complaint and for that purpose directed that cer-
tain testimony be stricken out, and that counsel
begin over again, so that the Court could rule upon
the questions with the knowledge of the clause in
the complaint which he had just discovered. Coun-
sel should have asked his questions over again, and
had the Court rule upon them, when if the rulings
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Were not according to his liking lie could have
noted an objection. He made no objection to this
ruling, and apparently acquiesced because he did
not repeat the questions and take a ruling upon
them. He cannot now complain.

6. Question (a) was irrelevant and the answer
to it was stricken out (p. 84, lines 8-17). The col-
loquy about the question and the reason given by
Mr. Codding (foot of p. 84) sufficiently explain the
propriety of the Court’s action. The plaintiff made
no objection to Court’s ruling.

Questions (b) and (c¢) under this ground of
appeal were asked of George William Chester, an
attache of the Brazilian Consulate at New York,
who was called to prove a translation of certain
Brazilian laws affecting corporations. The first
question appears at page 86, line 11, and the second
on page 87, line 7. As will be seen, if the Court
reads this witness’ testimony starting on page 85,
counsel had had an oral understanding with the
Court as to the method of using this witness to
prove this translation of the corporation laws of
Brazil, and counsel for defendant understood that
this line of questioning was not in accordance with
the understanding; hence the objections. However,
as the sole object of calling this witness was to
prove the said translation, and as he did so, and
the translation is printed as Exhibit P5, at page
160, it is unnecessary to comment of these rulings,
because plaintiff was in no way affected by them,
and, therefore, no reversible error can be shown.

7. We do not find any such refusal as is men-
tioned in this ground of appeal, but presume it
may refer to a question asked by Mr. Heine at
page 101, line 28. If so, the colloquy between
counsel and the Court satisfactorily gives the rea-
sons for the Court’s action and there was absolutely
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no objection on tlie part of plaintiffs counsel to
the Court's ruling.

8. The circumstance upon which this ground of
appeal is laid is found at page 104, line 33, and is
a warning generally to the witness to testify as to
what defendant told him, and not as to statements
made by witness to defendant. The witness’ state-
ments remain intact in the record, however, and
there is no question in the record which was not
answered, so there i1s nothing upon which to
complain.

9. This question is found at page 119, line 19,
and is redirect examination. As the Court says,
witness had been all over the subject on direct ex-
amination, and the Court was exercising his legal
discretion as to how far he should allow repetition.

Conclusion.

We respectfully submit that the plaintiff’s case
showed no misrepresentation of a material fact
upon which the plaintiff could have relied, but,
on the contrary, plaintiff admitted going into the
company by reason of the report of Mr. Hedden,
who had been sent to Brazil to investigate. Fur-
thermore, plaintiff showed no damage whatever.
In the light of these facts, the judgment will not
be reversed on the ground of misdirection or the
improper admission or exclusion of evidence be-
cause the substantial rights of the plaintiff could
not have been injuriously affected.

The Practice Act (1912), Sec. 27.
Neff v. Hannan, 88 Atl. 1068.

The judgment appealed from should be affirmed

CODDING & OLIVER,
Counsel for Defendant-Respondent.

[3420]
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Notice of Appeal.
Filed November 4th, 1913.

New Jersey Supreme Court,

UNION COUNTY.

Emile Lams,

Plaintiff,
Notice of

Appeal.

Us.

Harwood Edward Oderey Fish,
Defendant.

To Messrs. Godding & Oliver,
Attorneys for Defendant.

Sirs:

Take Notice that the plaintiff appeals to the Court
of Errors and Appeals from the whole of the judg-
ment entered in the above entitled cause.

Yours, etc.,

M. CASEWELL HEINE,
Attorney for Plaintiff.

Hated November 3d, 1913.
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Grounds of Appeal.

Grounds of Appeal.
Filed November 15th, 1913.

New Jersey Court of Exrors and Appeals

Emile Lams,

Plaintiff-Appellant, On Appeal.

ve Grounds of
Harwood Edward Oderey Fish, Appeal.
Defendant-Respondent.

To Messrs. Codding & Oliver,
Attorneys for Defendant.

Sirs:

Take Notice that the following are the grounds of
appeal which the plaintiff-appellant hereby assigns
and upon which he will rely at the hearing:

1. Because the court ruled, at the end of plain-
tiff’s case, that plaintiff be non-suited and that the
evidence did not establish a cause of action for fraud
and deceit by the plaintiff against the defendant.

2. Because the court ruled on all the evidence at
end of plaintiff’s case that it failed to show dam-
age suffered by plaintiff.

3. Because the following questions were overruled:

a. By Mr. Heine. @Q Now, Mr. Lams, you have
been trying to tell Mr. Codding, or inform Mr. Cod-
ding about this subscription on February 27th. Will
you just explain to the jury the facts in regard to
this seven hundred and fifty dollar subscription which
Mr. Codding asked you about, and also.the subscrip-

40 turn on the 27th of February, when you paid the
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eighteen hundred dollars, just explain that? (B. M,
pp. 71 IfrjCtAJCY jfodl./6 % $tjs./g)

b. By Mr. Heine. Q When you went to Mr.
Fish’s office on the 27th of February, had you already
subscribed to stock of the Gem Dredging Company?

(& M., p. 7A{0u*gfJ U w)

c. By Mr. Heine. @Q Mr. Lams, on the 27th of
February, how many shares of stock of this Gem "0
Dredging Company did you subscribe for? @& MI} p.

d. By Mr. Heine. Q The amount of four hun-
dred and fifty dollars which you paid prior to the
27th of February, did that amount apply to a sub-
scription of five thousand shares of stock of this com-

pany? (-B. M., p. 7 H. $t]L.J sj
e. By Mr. Heine. Q What was that check in
payment of? (-B. M., p. 77. 3e)

f. By Mr. Heine. Q Will you look at the minute "0
book of the Brazilian Dredging Company of New
York, if you have it? (B M., pp. IOGAOS.*G * *./o//. " )

g. By Mr. Heine. @Q Are you familiar with the
concession of the Brazilian Dredging Company as it
was in your first visit to Brazil in 19097 @& M., p.
150. Jy . fisCj

h. By Mr. Heine. Q Mr. Wilson, what experi-
ence have you, on your first trip to Brazil in 1909, to
be able to tell from an examination of the property
leased to Mr. Fish under plaintiff’'s Exhibit 1, whether
on that property prior to February 27th, 1909; tests
for values of diamonds and gold had been carried on

or conducted? (5. M., pp. pJ&i)
1. By Mr. Heine. @Q Please state what was said

regarding the affairs of the Gem Dregdg; ompany.

W. m., [i

j. By Mr. Heine. @Q Was it possible for you in
July, 1909, on this particular two miles of property
referred to in plaintiff’s Exhibit 1, to tell from your
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examination of it whether or not there had been tests
to determine values of diamonds and gold on that
property made on it prior to February 27th, 1909?
S. M., p. I *n)[CtLajbp-, IV Jr, Joj

k. By Mr. Heine. Q In the regular performance
of your duties as first secretary you are accustomed to
advise in regard to commercial and incorporation

10 laws of Brazil? fg. M., p. 81.

. By Mr. Heinee. Q 1Is there any reference
which covers lease that was given by the Brazilian
Dredging Company of South Dakota, plaintiff’'s Ex-
hibit 1? A Yes, sir. Q What is the date of the
meeting in which that reference appears? A May
17th, 1909. Q And what is the statement in the
minutes? M., pp. 110 111 145

m. By Mr. Heine. Q Will you state what ex-

perience vou have had in engineering lines? ('SrAf:,
20

4. Because the following questions were admitted
over plaintiff’s objection.

a. By Mr. Codding. Q How could you have
been induced, on the 27th day of February, 1909, to
take stock in a company, by the representations of Mr.
Fish made on that day, to take stock in a company
when as a matter of fact you had taken stock already,
at least paid for certain stock previously to that time

30 an<® Previ®us to the incomoration of this company?
M., p. 20.

b. By Mr. uockttng. q Therefore, as I under-
stand it, on the ninth day of February you paid twenty
per cent, on the twenty-two hundred and fifty dollars,
which is four hundred and fifty dollars, and after the
27th you paid the balance of eighteen hundred dollars

to make up the tv ' wo hundred and fifty dollars?
(-S. M, pp. 4041. LU )
c. By Mr. Codding. Q Was there ever any lease

40 made by the Brazilian Dredging Company, to your
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knowledge, previous to the one that you testified to
on the book? A The records speak of none.

The Court. That is not the question.

(Question repeated by stenographer.)

By Mr. Buchanan. Objected to, unless the question
states to whom the lease was made.

By Mr. Codding. To the defendant in this case, by
the Brazilian Dredging Company.

Myr. Buchanan. Objected to as not being material
to the question in issue.

The Court. Question allowed.

Mr. Buchanan. The question is whether there was
any other lease made to the defendant, Harwood Fish.
The issue in this case and what has been testified to
in this case, relates to leases owned by the Gem Dredg-
ing Company at the 27th day of February.

The Court. Question allovy%%%[_

d. By Mr. Codding. Q Who received any money 9¢
that was paid for that lease? p.

e. By Mr. Codding. How then do mu'justify your
statement that a company could not do business in the
United States of Brazil unless it was registered there,
or hold property, when you say not that your own com-
pany didn’t do it? ({r'M, p. 1 2 5 .) f /31/4yffj

f. By Mr. Codding. Q What excuse had you
for giving such a lease then? f*. M., p. 120.ifuLf,//<//./#)

5. Because the court struck out the evidence re-
garding conversations prior to February 27th and
offered as leading up to the representations made on
February 27th. fS. M, pp.-1 13. 4LJL 4j *4)

6. Because the court struck out the answers to the
following questions:

a. By Mr. Heine. @Q Do you remember who re-
quested you to sign that paper as a witness? A Mr.
Fish. ffl. M., p. 78. f. UJLA-ti)

b. By Mr. Heine. Q Do you know the law of
Brazil governing foreign corporations? 40
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Myr. Codding. Objected to as incompetent, irrele
yant and immaterial. A Yes. fS: M. II1I.,81.)-

c. By Mr. Heine. Q Armyofaxfﬂhxiﬁa&iwith the
law governing the foreign corporations in Brazil?
A Yes. fSrM., p. 83/p " f,Sjl/J2j)

7. Because the court refused to allow plaintiff to
offer evidence that all the stock of the Brazilian Dredg-
ing Company of New York was owned by Brazilian
Dredging Company of South Dakota as a holding com-
pany. fSr-M.; p.108.iCue,/o vj, Vo)

8. Because the court refused to allow plaintiff’s,
witness Case, to testify to the whole of a conversation
between defendant and witness Case, and limited the
testimony of the witness to statements made to him by
defendant, excluding the statements made by the wit-
ness to defendant to which defendant made answer
and thereby excluding some of defendant’s answers.
Sr M., pp, 100 111* 4

9. Because the court, although defendant’s counsel
did not object, refused to allow witness Case to
answer the following questions:

a. By Mr. Heine. Q Will you state then what
was done in regard to this question of the leases of
the Brazilian Dredging Company? Explain that. A
I came home and reported to the Board of Directors
as to the conditions as I found them in Brazil—

The Court. He has already testified to that. Do
not cumber up the record with repetitions.

Mpyr. Codding. We have no objection.

The Court. But I have.

M. CASEWELL HEINE,
Attorney for Plaintiff-Appellant.
M. Casewell Heine,
Malcolm G. Buchanan,

Of Counsel.
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Judgment Record.

NEW JERSEY SUPREME COURT.

Emile Lams )
US. S
Harwood Edward Oderey Fish, i

Harwood Edward Oderey Fish, the defendant in
this cause, was summoned to answer unto Emile Lams,
the plaintiff therein, in an action at law upon the
following complaint,

Complaint.
Filed March, 1913.

* NEW JERSEY SUPREME COURT.
UNION COUNTY.

Emile Lams, |

Plaintiff, I Action
against \at Law.

Harwood Edward Oderey Fish, lCOmplaint.
Defendant. 1

The plaintiff residing at Roselle, in the County of
Union and State of New dJersey, says:

1. That on and after February 23, 1909, Gem
Dredging Company was a foreign corporation organ-
ized under the laws of South Dakota, and maintain*
ing an office at 102 Chestnut street, Roselle Park,
County of Union and State of New Jersey.
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Complaint.

2. That on and after May 1, 1911, Gem Explora-
tion Company was a foreign corporation organized
under the laws of South Dakota,, and maintaining an
office at 102 Chestnut street, Roselle Park, County of
Union and State of New dJersey.

3. That defendant was promoter, and president,
and general manager, and the largest stockholder in
Gem Dredging Company, and was promoter, and sec-
retary, and largest stockholder in Gem Exploration
Company.

4. That the laws of the Republic of the United
States of Brazil providing for and relating to the au-
thorization of foreign corporations to perform their
corporate functions and to carry on their corporate
business in the Republic of the United States of
Brazil are as follows:

“LEIS USUAES DA REPUBLICA DOS UNIDOS DO BRAZIL,
publicadas por ordem do Exm. Sr. Dr. J. J. Seabra,
Min. da Justice e Negocios Interiores, pelos Dr. Tar-
quino de Souza e Dr. Caetano Montenegro, Rio de
Janeiro, Imprenta Nacional 1903,” being Decree No.
434 of July 4th, 1891, Chapter 2 thereof, that the pro-
visions of said law are as follows :

“Art. 47. All foreign corporations or their
branches or agencies, likewise require authorization
from Government in order to function and carry on
business in the Republic, and must observe the follow-
ing regulations:

Par. 1. Their articles of association must declare
the term, never exceeding two years from the date
of their authorization, within which at least two-
thirds of the company’s capital must be realized and
transferred to this country.

Par. 2. Such companies are subject to the same
dispositions that control all foreign corporations gen-
erally as regards intercourse, rights and obligations
between the company and its creditors, shareholders
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and all other interested parties, with domicile in
Brazil even if temporarily absent.

Par. 3. After obtaining said authorization, such
companies must, under'penalty of their being an-
nulled, lodge with the Associcao Commercial, or,
where no such exists, with the Registrar of mortgages
of the respective department (comarca), thé statutes
of the company, a list of shareholders with note of
the number of shares held and amount paid up by
each, and the certificate of deposit of a tenth part of
the capital, and, moreover, must publish in the “Di-
ario Official” (Gazette) and in the newspapers of the
district, the notices exacted by this Decree. (Law
No. 3150 of 4th November, 1862, Art. 1, Par. 3, final;
Decree No. 8821 of the same year, Art. 130, Par. 1;
Decree No. 164 of 17th January, Art, 1, Par. 2, Nos.
1 (a) and 3.

Par. 4. Foreign companies already established in
this country must comply with the terms of the pre-
ceding paragraph, within six months from the date
of publication of Decree No. 164 of 12th January,
1890, under penalty of forfeiting the right to operate
in this Republic. (Decree No. 164, Art. 33, sola Par.)

Art. 48. All foreign corporations whose object is
the construction of railways conceded by competent
authorities do not require authorization from the
Federal Government. (Decree No. 5561 of 28th Feb-
ruary, 1874; Decree No. 8821 of 30th December, 1882,
Art. 130, Par. 2.)

Art. 49. Mutual provident association for provi-
sions of pensions, pawnbroking associations, as also
religious associations and corporations, shall he ruled
not only as regards their constitution, but also as re-
gards their administration by the laws in force pre-
vious to the present Decree. (Decree No. 8821, Art.
131)

Art. 50. Foreign corporations dependent on au-
thorization from Government (Art. s. 46 and 47), can
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only obtain same if their statutes or articles of asso-
ciation have been organized in accordance with the
dispositions of this Decree, to which they are, and
Will)continue to be, subject. (Decree No. 8321 Art
132.

Art. 51. Petitions for authorization or for the ap-
proval of the company’s statutes must be addressed
t0 the Government, to Congress, or to the Governor
of the respective state in which the company will be
constituted according as powers of concession, under
existing legislation, lie with one or other of these
branches of public authority. (Decree No. 2711 of
19th December, 1860, Art. 8; Decree No. 8821 of 1882
Art. 132, Par. 1.)

Art, 52. Upon receipt of such petitions they shall
be subjected to examination in order to determine i

(1) Whether the object of the company is legal
and likely to be of use to the public.

(2) Whether the incorporation applied for is op-
portune and like to be successful.

(3) Whether the capital determined in the stat-
utes is sufficient for the object of the company and
whether its realization is properly secured and the
dates of the instalments determined in a manner to
permit the company to meet its obligations.

(4) Whether the statutes of the company, or the
basis on which the petition is founded, are in accord-
ance with this present Decree and other laws in force*
and whether they are fair and reasonable.

(5) Whether the administrative regimen of the
company offers the moral guarantees indispensable
for the credit of the undertaking and the security of
the shareholders and public interests.

(6) Whether the dispositions regarding the pre-
sentation of accounts, division of profits, constitution
of reserve fund, rights and interests of shareholders,,
and operations in general are such as to inspire the
confidence of the public and of parties interested.
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Art. 53. Authorization may be granted independ-
ently to one or more persons proposing to constitute,
organize, or incorporate such companies on previously
defined lines, or simultaneously with* the approval of
the statutes of the company.

Art. 54. The fact that authorization has been
granted merely on declaration of the basis for asso-
ciation does not dispense with approval of the statutes
or articles of association.

Art. 55. In the first of the hypotheses of Art, 53,
the incorporation or organization Qf the company
must precede the registration of the deed of authori-
zation. (Decree No. 2711 of 1860, Art. 8.)

Art. 56. In the petition for the deed of authoriza-
tion must be specified:

(1) The object of the company.

(2) The place at which its operations will be car-
ried on.

(3) The prospects of success.

(4) The term which the company should be con-
stituted. (Decree No. 2711 of 1860, Art. 5, Par. 2.)

Art. 57. The petition must be dated and signed,
and the signatures be legalized and be accompanied
by the address of the petitioners. (Decree No. 2711
of 1860, Art. 3, Par. 2.)

Art. 58. In the second of the hypotheses of Art. 53,
and in that of the simple approval of the statutes
provided for in Art. 54, the petition must be accom-
panied by the following documents:

Par. 1. A copy of the statutes signed by the pro-
moters. *

Par. 2. A list of the shareholders, giving their
names, occupations and addresses, and the number
of shares subscribed. (Decree No. 2711, Art. 4.)

Art. 59. When the desired authorization, or the
approval of the statutes has been granted, and the
alterations, or additions demanded by the Decree of
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Approval have been accepted by the parties interested,
a deed of authorization or of approval, or of both to-
gether, shall be drawn up. (Decree No. 2711 of 1860,
Art. 11.)

Art. 60. When the authorization has been granted
and the acts, to which Art. 11 of the above-mentioned
Decree 2711 refer, have been duly executed, the for-

10 corporation will be constituted in the manner
laid down by this Decree. (Decree No. 8821, of 1882,
Art. 132, Par. 2.)

Art. 61. As soon as these acts have been executed
(Art. 11 of the Decree 2711), the company will be free
from any further intervention on the part of the Gov-
ernment. (Decree No. 8821, of 1882, Art. 132, Par.
3.)

Art. 62. An authenticated copy of the deed of au-
thorization must be lodged in the archives and pub-

20 lished, together with the statutes of the company, in
accordance with Par. 3 of Art. 47 of this Decree.
(Decree No. 8821, Art. 132, Par. 4.)

Art. 63. For modification of the period of duration
or any other alteration in the statutes of companies
dependent upon Government authorization must be in
accordance with the dispositions of this Decree, by
which the constitutions of such companies is regu-
lated. (Decree No. 8821 of 30th of December, 1882,

oA Art. 132, Par. 5.)

Art. 64. For the concession of authorization to
companies of foreign origin and their branches, or
agencies, the dispositions of Decree 2711 shall be
equally observed. (Decree No. 8821 of 1882, Art.
134.)”

That said law, as above set forth, was at the times
herein mentioned, in full force arid effect and so con-
tinued.

5. That on or about February 27, 1909, defendant
40 solicited plaintiff (who was then and there wholly
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ignorant of the condition of Gem Dredging Company,
its property and prospects) to buy stock in said Gem
Dredging Company, and to induce plaintiff to buy
the same, and with false and fraudulent intent of so
inducing him to buy, did then and there make the
statements and representations hereinafter more par-
ticularly set forth at the end of this paragraph, which
plaintiff then and there believed, and which were ma-
terial, and upon which plaintiff relied, and plaintiff
by reason of said representations and statements then
and there made by defendant, and by them only was
so induced to buy, fifteen thousand shares (15,000)
of stock of said Gem Dredging Company, and received
a certificate of said company for said shares and paid
therefor the sum of twenty-two hundred and fifty
dollars ($2250).

That said statements and representations made by
defendant, as above referred to, pursuant to his said
fraudulent intent, the falsity of which were known to
him as aforesaid, regarding said Gem Dredging Com-
pany, are more particularly and in detail as follows:

(a) That the defendant had through great good
fortune become acquainted with certain persons in
New York who knew of very valuable diamond and
gold bearing mines in the State of Minas Geraes, in
Brazil, from which it would be, easy, with compara-
tively little capital, to extract large values in dia-
monds and gold; and that said lands were of great
value; and that an investment in any company own-
ing or operating them would be “the chance of a life-
time;” and that Gem Dredging Company had a lease
from a corporation known as Brazilian Dredging Com-
pany, of South Dakota, of one or.more miles of
diamond and gold bearing lands on the Jequitinhonha
River in said State of Minas Geraes, in the Republic
of Brazil, which lease was of great value, as it covered

the most valuable gold and diamond bearing lands in
Brazil.
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Whereas said statements were not true, but the fact
is that whether or not said lands were of a diamond
and gold bearing character and of great value by rea-
son thereof was not known to defendant, and is not
known to-day, and defendant had no knowledge, as
he represented of the value of diamond and gold bear-
ing character of said lands, and their value as such
has never been determined ; and Gem Dredging Com-
pany did not have and own a valid, legal and enforce-
able lease of said lands as represented by defendant,
and was not registered or authorized to perform any
corporate function in the Republic of Brazil in ac-
cordance with the law hereinbefore set forth in para-
graph 4 hereof 5and said Brazilian Dredging Com-
pany, of South Dakota, was not registered or author-
ized to perform any corporate function in the Repub-
lic of Brazil in accordance with the law hereinbefore

Sen *n ParaRraph 4.

(b) That said property referred to as covered by
the aforesaid lease had been tested and proven by ex-
perts to be of great value as a diamond and gold bear-
ing property, and that reports of noted engineers had
been made in regard to the said property covered by
said lease.

Whereas said statement is not true, but the fact is
that no expert ever made a sufficient examination of
the said property covered by the aforesaid lease and
represented as belonging to said Gem Dredging Com-
pany, or obtained facts in regard thereto sufficient to
justify the statement that said leased property was
of great value as diamond and gold property; or that
the same had been tested and proved and value shown
in accordance with the usual engineering and invest-
ors’ understanding of the meaning of said terms.

(¢) That the cost of securing the registration
of said Gem Dredging Company, so that it would be
authorized to operate in the said Republic of Brazil
in accordance with the laws thereof hereinbefore set

CBS.. '
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forth, would be from four thousand dollars ($4000
or twenty thousand dollars ($20000; and that this
would be done immediately from the first moneys re-
ceived from the sale of stock ; and that said registra-
tion would be promptly attended to and the legal
position of said Gem Dredging Company in said
Republic of Brazil would be thoroughly safeguarded
and protected, and the laws of said Republic of Bra-
zil regarding foreign corporations strictly and in good
faith complied with.

Whereas said statement is not true, and that as de-
fendant well knew and represented that he knew, the
cost, pursuant to the laws of the Republic of Brazil,
above set forth, of registering said Gem Dredging
Company and securing authorization to perform its
corporate function in the Republic of Brazil, required
the deposit in some financial institution in said Re-
public of Brazil of the sum of one hundred thousand
dollars ($100000 in cash, and the investment in said
Republic of Brazil, within two years, of an amount
equal to at least two-thirds of the capital stock of
said Gem Dredging Company.

@ That defendant well know of the falsehood of
the representations and statements so made by him
and made them with intent to deceive and defraud
plaintiff by inducing the purchase by plaintiff of stock
of said Gem Dredging Company and defendant knew
the entire facts, and represented that he knew them,
when lie made the aforesaid fraudulent representa-
tions to induce plaintiff to buy said stock, and the
same were material and believed by plaintiff, and
plaintiff was thereby induced by defendant to, and
did, purchase, as aforesaid, fifteen thousand (15,000)
shares of stock of said Gem Dredging Company, and
then and there paid therefor twenty-two hundred and
fifty dollars ($2,250), as aforesaid.

7. That defendant thereafter and from time to
time, continuing down to May, 1911, in continuance
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of and because of, and as a part of the fraud whereby
he induced the purchase by plaintiff of said stock of
Gem Dredging Company, entered upon a course of
conduct and action and made further representations
and statements and issued various prospectuses re-
lating to the stock and property and prospects of said
Gem Dredging Company (all of which are hereinafter
more particularly set forth at the end of this para-
graph), which said conduct, statements and pro-
spectuses were fraudulent and false, and defendant
then and there, from time to time during the aforesaid
period and down to 1911; as he conducted himself
and acted and made and issued said statements and
prospectuses to plaintiff, knew the same to be false,
and in doing, acting, making and issuing which, Le
had the fraudulent intention of concealing the true
facts which he knew, and represented that he knew,
and of fraudulently inducing plaintiff to continue to
have faith in and believe in Gem Dredging Company
and its property and prospects as a desirable invest-
ment and to retain said stock so purchased and to
hold it as an investment, and to keep plaintiff in igno-
rance of the fraudulent statements and the fraud
practiced upon him in the sale of said stock to him,
and to induce plaintiff not to make trouble and not to
make any thorough investigation of the affairs of
Gem Dredging Company, and to condone many small
irregularities in bookkeeping and in making formal
reports to various authorities, and to entrust in all
its details the management of said company to de-
fendant as president and general manager, without
any restriction and without requiring any great detail
in the reports of the progress of the company’s opera-
tions in Brazil, and its financial condition, and to pre-
vent plaintiff from knowing and taking any steps to
enforce his legal or equitable rights in the premises;
and said conduct and action and statements and pro-
spectuses were material, and plaintiff believed and



17
Complaint.

trusted defendant in his conduct and actions, and be-
lieved defendant to be honest and that defendant
knew what he was talking about and stated correctly
matters represented to be of his own knowledge, and
plaintiff believed the reports and the statements and
prospectuses issued from time to time, compiled and
written by defendant, and relied on all of the same,
and was thereby induced to and did continue to hold
said stock of Gem Dredging Company as an invest-
ment, with faith in said company, its properties and
prospects, and was kept and remained in ignorance
of the fraud practiced in the sale to him by defendant
of said stock, and was kept in ignorance of his legal
or equitable rights in the premises, and took no steps
to enforce the same, nor to secure and enforce any
thorough or extraordinary investigation of the affairs
or conditions of the company (which without reliance
upon defendant and his conduct and statements he
otherwise would never have done), and did condone
the failure to comply with many minor corporate rules
and regulations, and left to the management of de-
fendant, as said president and general manager of
Gem Dredging Company, the details of corporate pol-
icy and operation, and made no trouble, and in no
way hampered the action of said defendant in the man-
agement of the company.

That at various meetings of directors and stock-
holders which were from time to time held, and at
which plaintiff was present, said defendant, when
questioned regarding matters of corporate policy and
regarding the details of the company’s operations in
Brazil, stated that he was doing everything honestly
and above board, and that no one had any need to
worry; that he had resigned from his business connec-
tions in New York for the sole purpose of giving
bis entire time to the management of this corpora-
tion, and that everything was being conducted prop-
erly and efficiently, and that if the stockholders and
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directors persisted in hounding him with impertinent
inquiries and in making him spend his time in foolish
and useless explanations of matters which were verv
simple to men of his business caliber, and which it
was tedious to explain to the questioners, and that
unless he should be relieved of these complaints and
queries, he would withdraw from the entire company
and its management and would leave said directors
and stockholders helpless in said enterprise; and that
thereupon this plaintiff and others were deterred
from seeking to find out in greater detail the actual
conditions of said company’s properties, operations
and financial condition, and were persuaded that de-
fendant was a man of great ability and business ex-
perience, and that it was safe for them to rely upon
his careful conduct and management, and not to fur-
ther embarrass or annoy him with questions; and this
plaintiff thereupon was satisfied that it would be wiser
for the success of the venture not to cross or oppose
said defendant, but allow him (appearing to be a man
of ability, as he represented) to continue in the man-
agement, in the hope that thus the best results for the
benefit of all and the success of the enterprise might
be obtained.

That said conduct, actions, statements and repre-
sentations of and by defendant, as above referred to,
pursuant to his said fraudulent intent, the falsity of

3Q which were known to him and intended by him, as
aforesaid, regarding said Gem Dredging Company, are
more particularly and in details as follow s:

(a) That defendant arrogated to himself the en-
tire management of Gem Dredging Company and ab-
sorbed all sources of information from its properties
and operations in Brazil, and took personal charge of
its books of record and account, and its financial
books, and represented himself to be possessed of ex-
ceptional ability and knowledge regarding the man-

40 agement of corporate affairs by reason of his business



19
Complaint.

experience in the City of New York, and of exceptional
knowledge regarding the conditions existing in the
diamond fields of Brazil, and with the properties
there and their value, and as being in close touch with
Brazilian Dredging Company, and particularly its
president, one Meyer, and in possession of confidential
and inside information of great accuracy concerning
the values of said properties in Brazil;

Whereas said statement and representation was
not true, and the fact is that defendant was not a man
of exceptional business ability, and was more domi-
neering than prudent, and more qualified to describe
in glittering generalities the real or alleged merits of*
a business proposition than to give it conservative,
careful, and efficient business guidance and judgment;
and the further fact is that defendant was not pos-
sessed of any special or confidential information of a
reliable character regarding the conditions and values
of properties in the diamond fields of Brazil, and had
no information in regard thereto of the accuracy and
reliability which he represented, and had no particular
influence with said Brazilian Dredging Company.

(b) That he received and sent cipher cablegrams,
paid for by the company, the key to which was in the
possession of himself only, and that plaintiff and the
other stockholders of said company were entirely de-
pendent upon defendant for the translation of the
same, and that defendant represented that he always
fully disclosed the contents of said cablegrams.

Whereas the statement was not true, and the fact
is that he only partially disclosed the contents of said
cablegrams, which frequently contained special infor-
mation for his private and personal use regarding the
securing of private and personal options by himj and
that such information as was given out was discolored
and distorted to serve the fraudulent purpose of de-
fendant as hereinabove specified.

20

40



20
Complaint.

(c) That defendant was conducting all the cor-
porate affairs of Gem Dredging Company as president
and general manager in a perfectly legal and proper
manner and in compliance with the law and for the
best interest of all the stockholders, and that only
in minor details were reports informal and statements
neglected, largely because of a lack of funds for
clerical hire.

Whereas said representations were not true, and
the fact is that defendant did not, as president and
general manager, conduct the corporate affairs of Gem
Dredging Company according to the forms of law,
either of its domicile or of the places and countries in
which it was carrying on its business, and did not pro-
tect the stockholders of said company from becoming
liable to creditors, and failed to correct errors in the
company’s records, minute books and financial books
27 and statements, thereby increasing the legal liability

of the stockholders and directors, and failed to per-
form important duties imposed by law upon him as
said president and general manager in connection
with the maintenance of the corporate powers of said
company.

(d) That Gem Dredging Company had secured
options or leases or other rights in lands or conces-
sions in various parts of Brazil, described as Cubas
property; Kio Guinda property; Rio Braunas prop-

3Q erty, Carimbo property, and Mocororo property, and
that said Gem Dredging Company could legally own
and hold the same, and that defendant knew this from
investigations he had made personally in Brazil.

Whereas said statement was not true, and the fact
is that Gem Dredging Company could not have and
did not have any title, right or enforceable contract or
lease for or ownership of any option or lease on any
land or concession, or right to any of the above-men-
tioned property, and could not take or hold the same

40 or enforce said option or lease, or do any corporate
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act in the Republic of Brazil, as said company was not
registered and authorized under and in accordance
with the laws of Brazil, as above set forth.

(e) That defendant reported after having person-
ally investigated the properties in Brazil, which were
supposedly leased to Gem Dredging Company, that
there was in sight millions of yards of casealho giving
values of upwards of two dollars ($2) per cubic yard
on said properties.

Whereas said statement and report were not true,
and the fact is that there was not and never has been
on said properties of Gem Dredging Company millions
of yards of casealho in sight giving values of more
than two dollars ($2) per cubic yard.

(f) That defendant, after personal inspection of
said properties of Gem Dredging Company in Brazil,
reported and represented to plaintiff and others that
all preliminary work had been done and that Gem
Dredging Company was in complete control of the
district in which said properties lay.

Whereas said statement was not true, but the fact is
that little, if any, preliminary work had been done,
and said Gem Dredging Company was not in control
at all legally by an enforceable contract or option of
any properties in said district referred to.

(g 'That said defendant reported, after personal
examination of the properties aforesaid, in Brazil,
that there was in Brazil, and paid for, three large
plants, and all of the necessary machinery for these ex-
cept a few specialized pieces and the washing machin-
ery, which Mr. Spangler would take back with him
on February 18, 1911.

Whereas said statement was not true, but the fact
is that there were not three plants or any machinery
of a sufficiently designed and appropriate character
to comprise and be assembled into one efficient plant,
and that the part of the said plants, as represented,
consisted of disconnected and second-hand machinery
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of nondescript type, incapable of ever being assembled
into an efficient working plant.

(b) That after personal inspection by defendant of
the aforesaid properties in Brazil, he represented that
the same had been thoroughly tested, with results that
proved their immense richness.

Whereas the said statement was not true, but the

20 that no thorough tests of any kind were made
on the aforesaid properties by Gem Dredging Com-
pany or defendant, and no tests of a character suffi-
cient to comply with the usual engineering rules and
experience were made, and no tests of any kind were
made in sufficient' number to justify or prove thé rich-

ness or values existing or to be found in said prop-
erties.

(1) That defendant, from time to time, told plain-
tiff various encouraging stories and reports regarding
20 great features the said diamond properties sup-
posedly owned and controlled by Gem Dredging Com-
pany, and continued, in response to questions by
plaintiff, to advise him to hold his stock and to keep
it as an investment, and that everything would come
out well, and on several occasions solicited plaintiff
to purchase further shares of stock, stating that a little
more money was needed for the running expenses and
to place the property in a position to operate success-
fully and continuously on the rich diamond and gold
fields, as aforesaid.

Whereas said representation and statement were
not true, but the fact is that said property was not
in a position where any small amount of money, or
even a very large sum of money would have been able
to place the company upon an operating basis, and
said stock was not a good investment and had no
chance of ever becoming so.

(j) That defendant represented to plaintiff and
others that the money which was being received by
40 the company from the sale of its stock was being used



23
Complaint.

in the development of the company’s property, as
aforesaid, on the Jequitinhonha and Caethe Mirim
Rivers.

Whereas said statement and representation were
not true, but the fact is that instead of using said
moneys of the Gem Dredging Company to develop
said properties on the Jequitinhonha and Caethe
Mirim Rivers, defendant diverted them for this and jq
used them to purchase options in his personal name
elsewhere about the country.

(k) That said defendant represented to plaintiff
and others that buildings had been erected upon the
property alleged to belong to said Gem Dredging Com-
pany of a value of twelve thousand ($12,000) dollars
to fifteen thousand ($15,000) dollars, which same
buildings were put up partly under the personal su-
pervision of defendant.

Whereas said statement and representation were 20
not true, but the fact is that said buildings did not
cost more than half of said sum.

8. That on or about the 28th day of April, 1911,
and pursuant to and as a part of the aforementioned
fraudulent scheme of defendant, and for the purposes
hereinbefore mentioned in’connection therewith, de-
fendant circulated a certain circular or advertise-
ment regarding the Gem Exploration Company of
South Dakota, above mentioned, of which the follow-

ing is a copy: 30

40
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“Chas. Goldingay, Chairman.
Harwood Pish, Sec.-Treas.

EXPLORATION SYNDICATE.
Suite 29.
Nos. 843-5 Broad St., Newark, N. J.
(Tel. 1914-R Market.)

April 28th, 1911.

PLAN OF ORGANIZATION SYNDICATE OF
THE ‘GEM EXPLORATION COMPANY/

Capital Stock:

Preferred................ . .$1,000,000
Common . ... . 500,000

Preferred stock preferred as to assets and for
6% a year dividend on par in advance of Com-
mon, after which each class of stock shares
equally in the earnings.

Assets:

At least 2/3rds of all ostg. stock of the Gem
Dredging Co.

At least 2/3rds of all ostg. bonds of the Gem
Dredging Co.

Ownership of ‘Cubas’ property on the Cubas
River, on which work will be started this spring.

Contracts on about three miles of upper Cubas
River beginning at boundary of the Cubas prop-
erty.

Machinery about to be shipped to Brazil.

Cash and secured notes, Which should amount
to about $5,000 when syndicate account is
closed.

Treasury Stock:

Preferred, $850,000; Common, $300,000. All
Common stock issued to be pooled until Febru-
ary 1st, 1914.
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£ 50,000 shares of fully paid non-assessable pre-
ferred stock will be sold at 50c. a share and will
be the only stock issued that is transferable.
No preferred stock of the new company will be
sold for less than 50c. per share except same be
stamped non-transferable until February 1st,
1913.-

During the organization of the company, a
block of 100000 shares of preferred stock, non-
transferable until Feb. 1st, 1913, but otherwise
exactly the same as the fully paid preferred
stock, will be sold to members of the syndicate
and their friends at 25c. in blocks of 1,000 shares,
after which the syndicate will be closed. The
proceeds from the sale of this stock will go into
the treasury of the new company in addition to
the $5,000 mentioned above.

Present shareholders of the Gem Dredging
Company will be permitted to subscribe for this
syndicate stock at 25c. in smaller amounts than
LOO0 shares at their discretion, but no certificate
will be issued for less than 50 shares.”

That thereafter and on or about May 11, 1911, and
pursuant to and as a part of the aforementioned
fraudulent scheme of defendant, and for the purposes
hereinbefore mentioned in connection therewith, de-
fendant circulated a certain circular of which the
following is a copy, and one of which was sent by
defendant to plaintiff:

“Roselle Park, N. J., May 11th, 1911.

To the Stockholders of the Gem Dredging Com-
pany :

Some of the shareholders'appear to have mis-
understood the ‘Gem Exploration Co.” circular
recently sent them. This is an entirely separate
and distinct company and does not change in any
way your rights in the Dredging Company.

40
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In spite of every effort on my part, including
a personal sub’n of $2000 the old shareholders
could not or would not subscribe the funds to
pay for the Cubas property, and rather than per-
mit strangers to get it, I finally persuaded inter-
ested parties to buy it and hold it for the benefit
of all. This was done and, they have formed a
company and through an exchange of stock with
the larger shareholders they also control fully
2/3rds of the stock and bonds of the Gem Dredg-
ing Company, although the two companies are
otherwise entirely separate. This new plan is.
one that has been worked out entirely in the in-
terests of the Dredging Co., stockholders and has
the approval of its Board of Directors.

The first public price of the new company will
be 50c. a share but as a favor we secured the priv-
ilege to all Dredging Co., stockholders of joining
in the organization and subscribing for preferred
stock at 25c. if they so desired. This privilege
will end on May 25.

If you wish to exchange your old stock for Ex-
ploration Co. stock you can do so on exactly the
same terms as I and others have done, viz., 1
share of new Common stock for each 2 shares of
Dredging Co. stock issued prior to Aug, 1st, 1910.
Pooled stock issued since Aug. 1st, 1910, and
guaranteed by the bondholders will be exchanged
share for share in pooled preferred stock. Treas-
ury stock issued since August 1st, 1910, will he
exchanged share for share into Treasury stock
of the new company. 1 personally have ex-
changed all my stocks and bonds into the new
company and have advised my friends to do like-
wise.

The exchange will give you a stock without
bonds ahead of it and so in actual value worth
more than double what the old stock is. Those
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wishing to make the exchange should send in
their old certificates, duly assigned to the 'Gem
Exploration Co. and signature witnessed, and
certificates for stock'in the new company will be
sent them. New preferred is non-cumulative and
after getting 6% dividend, common gets the same,
and then they share equally.
Very truly yours,
Harwood Fish.

P. S.—A meeting of the shareholders of the
Gem Dredging Company will be held at 102
Chestnut St., Roselle Park, N. J., on Tuesday,
May 16th, at 8 o’clock P. M. All shareholders
are urged to be present.”

9. That thereafter and on or about May 16, 1911,
plaintiff attended a meeting of the stockholders of
the Gem Dredging Company pursuant to the notice,
copy of which appears ih the preceding paragraph,
and that at said meeting the defendant, pursuant to
his aforesaid fraudulent scheme, as hereinbefore
enumerated, and to cover up his fraud in inducing the
plaintiff to purchase shares of stock of Gem Dredging
Company, did represent that said Gem Dredging Com-
pany had no funds and that it had nothing but debts
and that there were bonds outstanding ahead of the
stock, and that money had not been forthcoming to
purchase additional properties and to instal addi-
tional machinery, and to comply with various recom-
mendations of defendant; and did further represent
that the new Gem Exploration Company of South
Dakota controlled and owmed the Cubas property and
the Funil diamond property, and the property on the
Jequitinhonha and Caethe Mirim Rivers, formerly
leased, or supposed to be leased, to Gem Dredging
Company, and also large amounts of machinery in
Brazil, and that said properties were proved and
tested and showed marvelous values in gold and dia-
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monds; and further represented that by reason of the
fact that defendant had exerted his personal influ-
ence, and because of a personal feeling of friendship
toward this plaintiff and others, stockholders of Gem
Dredging Company, he had by dint of great personal
exertion, secured the right and opportunity for this
plaintiff and other stockholders of Gem Dredging
Company to transfer and exchange their shares of
stock in Gem Dredging Company for shares of the
common stock of said new Gem Exploration Company
of South Dakota, in the ratio of two of the old for
one of the new; and defendant then and there urged
this plaintiff and others strongly and, as he stated,
disinterestedly, and solely for their benefit, to make
the exchange of their stock, and represented to them
that he personally had exchanged all of his stock in
the Gem Dredging Company for stock in Gem Ex-
ploration Company, in accordance with said offer out-
lined above.

That plaintiff was then and there wholly ignorant
of the true conditions and of the property and pros-
pects of said Gem Exploration Company of South
Dakota, and believed the statements then and there
made by defendant to him and others, and believed
that defendant had acted in the manner in which he
said he did, in transferring said stock of his own to
the new company, and that said statements and rep-
resentations by defendant, and his conduct, Avere ma-
terial and were relied upon by plaintiff, Avho Avas
thereby induced to and did exchange his shares of
stock in the Gem Dredging Company for seventy-five
hundred (7500) shares of common stock of Gem Ex-
ploration Company of South Dakota, and that said
statements, as aforesaid, made by defendant to plain-
tiff and others, were made Awvith knoAvledge of their
falsity by defendant and were made with intent on
the part of defendant to induce plaintiff and others
to exchange their stock of Gem Dredging Company
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for stock of the new Gem Exploration Company of
South Dakota.

Whereas said statements were not true, but the
fact is that then and there, on said May 16, 1911, and
thereafter on said May 26, 1911, when plaintiff re-
ceived his certificate for seventy-five hundred (7500)
shares of stock of the Gem Exploration Company of
South Dakota, said company did not legally own the
Cubas property and did not legally own or control
nine miles on the Jeqftitinhoriha and Caethe Mirim
Rivers, and did not legally own and control the Funil
property, and had no building or enforceable contract,
option or lease of any of the same, and was not au-
thorized to do and perform any corporate act in the
Republic of Brazil, and had not complied with the
laws thereof regarding foreign corporations, as here-
inbefore set forth.

That said stock of Gem Exploration Company of
South Dakota had no actual advantage over and was
not more valuable than said stock of Gem Dredging
Company, and the only purpose of defendant, pursu-
ant to his aforesaid fraudulent scheme, was to attempt
to fraudulently and by misrepresentations secure a
change of position on the part of plaintiff and others
by reason of the aforesaid exchange of their stock,
urged by defendant and induced by said misrepre-
sentations, so that as a result thereof plaintiff and
others could not enforce their legal and equitable
rights by reason of the fraud practiced upon plain-
tiff by defendant in the sale to plaintiff by defendant
of the said stock of Gem Dredging Company.

10. That said Gem Exploration Company and said

Gem Dredging Company are both wholly insolvent,
and that said companies have no assets or property,
and all leases of any kind or nature which they may
have once held have long since expired and been for-
feited, and that the former employees of said com-
panies have seized upon the machinery and property
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thereof, in Brazil, for payment of their services and
salaries, and that said stock of Gem Exploration Com-
pany of South Dakota held by plaintiff is wholly
worthless and of no value, all to plaintiff’'s damage.

Plaintiff claims twenty-two hundred and fifty dol-
lars ($2,250) with interest from February 27, 1909,
together with costs of suit.

M. CASEWELL HEINE,
Attorney for Plaintiff.
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Answer.
Filed April 2, 1913.

NEW JERSEY SUPREME COURT.

Union County.

Emile Lams,

Plaintiff, .
Action at

Us. Lauw.

Harwood Edward Oderey Fish, Answer.

Defendant.

The defendant, residing at Roselle, in the County
of Union, and State of New dJersey, answering the
said plaintiff, says:

1. He admits the first paragraph.
2. He admits the second paragraph.

3. He admits the third paragraph, except that he
says that he was not the sole promoter of the com-
panies therein referred to.

A He neither admits nor denies the allegations
contained in the fourth paragraph, but as to the same,
puts the plaintiff upon his proof.

5. He denies the truth of the matters contained
in paragraph five.

@ He denies the truth of the matters contained in
paragraph six, except that it is true that the plaintiff
did purchase fifteen thousand (15,000) shares of stock
of the Gem Dredging Company, and paid therefor to
said company the sum of twenty-two hundred and
fi% dollars ($2,250.00).
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7. He denies the truth of the matters contained
in paragraph seven.

8 He denies the truth of the matters contained
in paragraph eight, except that the circular and letter
therein described were issued and circulated as
charged.

9. He denies the truth of the matters contained
in paragraph nine, except that it is true that the said
plaintiff did sell his shares in the said Gem Dredging
Company in exchange for shares in the Gem Explora-
tion Company.

10. He denies the truth of the matters contained
in paragraph ten, except that it is true that the Gem
Dredging Company is insolvent.

April 2,1913.
CHARLES A. TRIMBLE,

Attorney of Defendant.



33
Judgment.

Postea.
This cause was tried before Judge Benjamin A. Vail
and a jury at the Union County Circuit on the 14th
and 15th days of October, 1913.

Judgment. 10

NEW JERSEY SUPREME COURT.

Harwood Edward Oderey Fish, j Action at
ads. ) Law.
Emile Lams. ) On Postea,.

20
It is ordered that judgment of non-suit be and here-

by is entered in favor of defendant and against the .
plaintiff with costs to be taxed nisi.
Entered October 25th, 1913.
On motion of
CODDING & OLIVER,
Attorneys.

I, William C. Gebhardt, Clerk of the Supreme Court g
of the State of New Jersey, do certify that the fore-
going is a true copy of the judgment entered in the
above stated cause as the same remains in my office.

In Testimony W hereof, I have hereunto set my
hand and the seal of said court at Trenton, this
day of November, 1913.

(Seal.) WILLIAM C. GEBHARDT.
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Emile Lams, direct.

NEW JERSEY SUPREME COURT.
Union County Circuit.

October Term, 1913.

Emile Lams, Action at Law.

Us. No. 7 in the

Harwood Edward Oderey Fish. List.

Transcript of stenographer’s notes of evidence taken
in the above entitled cause, before Hon. Benjamin A.
Vail, Judge, and a jury, at the Court House in the
City of Elizabeth, N. J., on the fourteenth day of
October, A. D., 1913, at 10.35 A. M.

Appearances:

Mr. M. Casewell Heine, Mr. Malcolm G. Buchanan,
for the plaintiff.

Mr. Charles A. Trimble, Messrs. Codding & Oliver,
for the defendant.

A jury being empanelled and found satisfactory,
they were sworn.

Mzr. Heine opens the case for the plaintiff.
Mr. Codding opens the case for the defendant.

EMILE LAMS, the plaintiff, being duly sworn accord-
ing to law on his oath, saith:

Direct examination by Mr. Heine.

Mr. Lams, where do you reside?

Roselle, New dJersey.

How long have you lived there?

Five years.

What is your native place?

O PO PO
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A My native place is Alsac.
Q You are a veteran of the Franco-Prussian war?

Mpr. Codding. Objected to.
The Court. That does not matter.

A I was an old veteran.
Q How long have you known the defendant, Mr.
Fish?
A About five years too. 10
Q In what connection did you first meet him?
A  Why, in real estate. He sub-let a house for me,
and then after—

Mpr. Codding. 1 object.

Myr. Heine. We produce this to show the matter
of the business dealing between them, which
would be material towards the question of confi-
dence in statements made, that is, to show reli-
ance on the statements made later in connection
with this other dealing.

The Court. No. I understand from your open-
ing the foundation of your case is entirely one
of fraud. It does not make any difference what
other business relations these people might have
had with each other; the only question is did
they have this business transaction with each
other, and was it founded upon fraud, which you
claim. They might have had thousands of other
transactions which might have been perfectly 30
satisfactory to both of them, and they would not
throw any light or discredit on this case.

Mpr. Heine. 1 will withdraw that question.

20

Q Do you remember when you had first a con-
versation with Mr. Fish in regard to the Gem Dredg-
ing Company?

A Yes, sir.

Q About when did you have your first conversa-
tion with him?

A In the beginning of 1809. a0
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Q No, not 1809. Do you mean 1909 ?

A 1909 I meant to say.

Q Waill you state, as nearly as you can recall now,
the substance of these conversations that you had
along early in 1909 with Mr. Fish about this company?

Mr. Codding. 1 object to the substance of a
conversation.
The Court. It is not the substance we want.

Q Can you remember the words that were used in
that conversation?

A 1T can remember we had several talks together
several times. Well, Mr. Fish told me—I came to
the meeting, there were several meetings, what good
proposition he has got in Brazil. And I says why—
I asked Mr. Fish if he knows about those propositions.
Mr. Fish said yes, they was examined by experts, by
this expert engineer and expert man, and after a'good
many, you know, a good many talks, why, one day
I said, well, I agree to take five thousand shares, or
seven hundred and fifty dollars worth.

Q Did he say anything in this conversation about
what this expert, or what you have stated there, ex-
amined?

A Well, they said, there is lots of diamonds, gold,
and even black sand, after they are sifted the black
sand would pay the expenses.

Q Where did he say, if he did, where this prop-
erty was?

A in Brazil

Q Did he mention where?

A Well, yes, as far as was called Jequitinhonlia ;
I used to call it plain Jack.

Q That was the Jequitinhonlia we speak of, was
it not?

A Yes, some name like that.

Q At the time that he said this and that you said
you would take the five thousand shares—

A  Yes.
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@ (Continued)—what property did he refer to?
Myr. Codding. 1 object to the question unless
it is connected—
Q Did he say what property these diamonds and
gold were on?? On the Jequitinhonha River, was it?

Mr. Codding. 1 object to the question unless
he connects it with the time set forth in his com-
plaint. We cannot wander all over the earth.

The Court. You will have to do that, Mr.
Heine. You will have to connect it substantially
with the time alleged in your complaint.

Mpyr. Heine. He said this was in the early part

of 1909, that he had this first conversation:.

There were a series of conversations—

The Court. The early part of 1909 is rather
indefinite. Some might think it was early when
it was six months over, and some might think it
was early when it was one month over.

Q Can you fix, Mr. Lams, when the first conversa-
tion—

A The first conversation is about January in that
year, in 9.

Q Do you remember what part of January,
whether it was the early part of January?

A We met together several times, many times,
talking, and it was always the same thing, lots of
diamonds, lots of gold, lots of black sand. That was
all in the early part of the year.

Mr. Coddihg. Can we not have this in a little
more orderly manner?
The Court. Just listen to the question.

Q The question was whether this was in the early
part or the latter part of January?

A  Some time in January.

Q And that is the time to which you refer when'
you say that you were willing to take five thousand
shares?
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Emile Lams, direct.

o o>

Yes, or seven hundred and fifty dollars worth.
That was some time in January?

In January.

What was the name of the company of the

shares of which you were willing to take these five
thousand shares?

Mr. Codding. 1 object to this evidence. The
complaint shows, and it is admitted by the ans-
wer, that he was induced to take stock on or
about the twenty-seventh of February in a cer-
tain company, which wasn’t organized until the
twenty-third of February, long after the con-
versations that he is detailing.. It seems to me
that the proof should be somewhat near con-
sistent with the cause of action set up in the
complaint.

The Court. You allege in your complaint that
on or about February 27th the defendant solici-
ted the plaintiff—

Mr. Codding. To take stock in an existing
company.

Myr. Heine. On or about that date he was solici-
ted to take stock. The transaction is, in fact,
of such a nature that the on or about refers to
the latter part of January and early in February.
In other words, the charge in the complaint is
not that this took place and that this man was
sold on one specific talk. The conversations ex-
tended on or around that period, and were con-
sumated on the 27th of February in the sale.

Mr. Codding. There is no such allegation.

The Court. 1 want to know what your com-
plaint says.

Mr. Heine. It says on or about the 27th of
February.

The Court. On or about the 27th of February
the defendant solicited the plaintiff to buy stock
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in the company known as the Gem Dredging
Company.

Mr. Codding. And the complaint sets up in the
first part of it that the Gem Dredging Company
was incorporated on February 23rd, and we ad-
mit it. Now he is going back to January, long
before the incorporation of the company in which
lie was solicited to take stock.

The Court. 1 do not think that would be com-
petent. ,

Mr. Codding. He don’t charge that he solici-
ted him to join in a promotion scheme, but to
take stock in a company.

Mpr. Buchanan. 1t is not essential that the sale
of stock take place on the specific date alleged
in the complaint.

The Court. Oh, no.

Mr. Codding. No,*we don’t claim that.

The Court. 1 do not so rule.

Mr. Buchanan. The allegation is that this
solicitation took place on or about this date. The
conversations which resulted in the sale of the
stock of this particular company to the plaintiff
were conversations which were continuing con-
versations, and which referred back from one to
the other, so that in order to get the whole
dealing which culminated in the sale of this par-
ticular stock to the plaintiff on this particular
day, you have got to get the whole course of those
conversations which took place at or about the
same time.

The Court. Do you think that would be compe-
tent, Mr. Buchanan? Here the complaint alleges
that on or about a certain date, February 27th,
1909, the defendant solicited the plaintiff to buy
certain stock, which you go on in the complaint
and say that he did buy, and it turned out to be a
fraudulent representation, in a company which
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it appears by the pleadings was not formed until
four days before February 27th, and these con-
versations which this witness has now related
were over a month prior to that. Do you think
that would be competent in a case of fraud?

(Argument by Mr. Buchanan.)

The Court. 1 think you are held to the case
made by your complaint, and your complaint is
that on the 27th of February—I do not mean to
say I will hold you down to the one date of the
27th of February, but about that time he was
solicited to buy stock in a certain corporation,
and 1t appears by your pleadings that that cor-
poration wasn’t formed until—

Mpr. Heine. That is conceded, the 23rd of Feb-
ruary.

Mpr. Buchanan. But obviously lie could be so-
licited to buy stock in a company which wasn’t
formed, but was to be formed.

The Court. The company did not exist in Jan-
uary, and he says he was solicited to buy stock
in something that according to the testimony you
are now giving was entirely in the air.

Mpyr. Buchanan. 1 suppose it is only a question
of whether you start at the beginning and go on,
or start at the back and then go forward. If
the testimony refers to conversations that took
place before that time, then we will have to
change the order of the proof.

The Court. No, you will have to change your
complaint. Your complaint is that he was so-
licited on or about February 27th to buy stock
in a company. Anything which goes to sustain
that allegation I will admit, but conversations
wdiich occurred away back in January, thirty
days or more before the complaint alleges, I do
not think would be competent in this case. But
rather than let the witness go on, you had better
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ask specific questions and I will rule upon those
questions and give you the advantage of an ob-
jection.

Strike out now all testimony he has given re-
lating to conversations in January, because I had
not noticed that clause in the complaint. I think
you are restricted to that.

Mr. Buchanan. 1 ask an objection.

(Question repeated by stenographer.)

The Court. Strike that all out and start over
again.

Q Did you have a conversation with the defend-
ant, Mr. Fish, on the 27th of -February in the year
1909?

A Yes, sir.

Q Will you state just what that conversation was?

A Well, that day Mr. Fish sent for me and we
had a conversation for quite a while. Mr. Fish told
me there is a mine in Brazil, and the name of Jack,
and the name of the company is Gem Dredging Com-
pany. So naturally, I admit we had conversations
before. Well, Mr. Fish made me believe that day—

Air. Codding. 1 object.

Q What did he say?

A All right. Mr. Fish said it was tested by ex-
perts, expert engineer and expert man, proved to be
gold, diamonds, and the sand will pay all expenses.
Naturally enough I believed Mr. Fish all what he
said.

Q What else, if anything, did he say in regard to
that company in that conversation on the 27th of Feb-
ruary?

A All he said, the company owns a lease.

Q What did he say they owned a lease on?

A On the Jack.

Q This Jequintinhonha River?

A Yes, we wuill call it that way. I call it Jack
so everybody understands me.
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Emile Lams, direct.

Q What company did he say owned this lease?

A The Gem Dredging Company.

Q What did he say to you about the question of
buying the shares of this Gem Dredging Company?

A Oh, you know, he said this conversation I said
we had before. We had a conversation before.

Q On the 27th of February what did he say to you
about buying the stock of this Gem Dredging Com-
pany?

A Oh, well, you know, I had that day my mind
made up to buy seven hundred and fifty dollars worth,
that day I had my mind made up for five thousand
shares. Mr. Fish said, why, you can easy afford to
take more, because you have got money invested in
the Roselle Park Building Loan. Well, then he re-
peated the same thing again and again, as how good
a chance I got, and I will make more money by invest-
ing in the Gem Dredging Company as I do get in the
Roselle Park. Why, by taking and having confi-
dence—

Q That you got in Roselle Park?

A  You know, the Roselle Park Building Loan As-
sociation. By having confidence in Fish, Mr. Fish
made me believe, naturally—

Mr. Codding. 1 object.

Q Just what he said.
A That is what he said. He said I made more
money in that.

Mr. Codding. 1 move to strike out the state-
ment that he had confidence in Mr. Fish. I move
to strike out the answer that Mr. Fish made him
believe.

Myr. Buchanan. He said nothing as to what lie
made him believe.

Mr. Codding. 1 object to having even those
words in the record.
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The Court. 1 stopped that before he said any-
thing. Just relate the conversation you had with
the defendant, and that would be competent.

Q What did Mr. Fish say to you, just his lan-
guage, over there on the evening of the 27th of Feb-
ruary, about this company?

A Well, that day that is all—the Brazilian Dredg-
ing Company owns the lease. He represented that
what a good luck I got if I will put my money from
the Roselle Park Building Loan in it, as I never see
another chance like that.

Q You said what company was it?

A The Gem Dredging Company. Naturally, if
—

Mr. Codding. 1 object.

A Furthermore—Ilet me finish that day.

The Court. No. You answer his question.

Q What did he say to you on that night, if any-
thing, in regard to the examination by experts, as
you have said, on this property covered by this lease?

Mpr. Oliver. 1 object to the question as leading.

Myr. Heine. 1 have got to direct his attention.

The Court. You can ask him if he said any-
thing, and then you can ask the other question.
You assume in your question that he said some-
thing.

Mpr. Heine. Strike that last question out.

Q Did he say anything to you that time regarding
these tests that you have spoken about being made
on this particular property covered by the lease?

A Well, he said—

The Court. Answer yes or no.

A Yes, sir.

Q What did he say?

A Well, he said it was proved by expert engineer,
and expert man, and there is gold, diamonds, and the
sand, and the sand will pay for all expenses.
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Q Did you believe what Mr. Fish told you at that
time?

A Of course.

Q And as the result of what he said to you on that
night what did you do?

A Well, you know, I told Fish—

Mr. Oliver. That question is objected to as
leading. He infers that he did something. He
may not have done anything.

Q What did you do, if anything?

A If anything?

Q Yes, what did you do, if you did anything?

A Oh, well, T agreed then—first I agreed for seven
hundred and fifty dollars, and by the conversation
Mr. Fish told me—

The Court. Stop. You do not answer the
question.

Q What did you do after you got through the con-
versation?
After we got through the conversation?
What did you do?
Well, I agreed to take it.
Take what?
To take the shares.
How many shares?
Well, I got to explain that. First I agreed—
No. On that night?
Well, I agreed to take the full amuont.
How much was the full amount?
Well, twenty-two hundred and fifty dollars.
Shares of what company?
Shares of the Gem Dredging Company?
How did you pay for them?
Well, I paid that night, I paid a deposit down
first for the seven hundred and fifty, and that night
Mr. Fish had money—

Myr. Codding. 1 object to the question. Just
answer what he did.

POPOPOPOPOPO>LO P
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Q What did you pay that night?

A The full amount.

Q Twenty-two hundred and fifty dollars?

A No, that night I only paid eighteen hundred
dollars.

Q After you became a subscriber or stockholder
of this company, did you go to some of the meetings?

A Oh, yes.

Q When you went to these meetings what did you
find out about this matter of the company haying a
lease?

Mpr. Codding. 1 object to putting it that way.

The Court. That question is too indefinite, Mr.
Heine.

Q Well, when was the first meeting you went to
after you had this conversation with Mr. Fish?

A Oh, I went right short time after. Short time.
The minutes should prove that.

The Court. You say meeting; what do you
mean, meeting of the corporation, or meeting of
individuals, or what do you mean?

Q What meeting was it?

A Oh, well, T even think that night we had—I am
not sure, you know, I can’t—the meetings, the minutes
should prove that, when we had meetings.

Q You went to some of the meetings of the Gem
Dredging Company after you became a stockholder?

A Yes, a good many, after.

Cross examination by Mr. Codding.

Q You say this conversation took place on the 27th
of February, 1909, Mr. Lams?
A Yes, sir.
Q In the evening of that day?
A  Yes. And previous.
The Court. Answer the questions.

Q And as the result of the representations made
to you on that day you went in this company?
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A Yes, sir. »
Q And that was the sole reason you went into it
because of the representations of Mayor Fish to you?
A  Well, of course, I believed—
Q Answer me yes or no?
A Say it again.
(Question repeated by stenographer.)
10 A Yes, sir.
Q Made on the 27th day of February, 1909?
A Yes, sir.
Q And as the result of that you paid for your
stock in the Gem Dredging Company?
A That what he said, yes, I believed Mr. Fish.
Q As a matter of fact hadn’t you paid for your
stock before that, Mr. Lams?
A T paid a deposit on it.
Q When did you pay the deposit?
20 A That I couldn’t exactly tell.
Q Was it before the 27th of February?
A 1 paid what I got there a receipt to prove.
The Court. Just answer the question.
A The full amount was paid on the 27th day.
(Question repeated by stenographer.)
Yes, sir.
Wasn’t it two weeks before that?.
I can’t swear to that.
Wasn’t it before the Gem Dredging Company
ever was incorporated?
A 1 paid a deposit for—
Q Never mind. Answer the question.

> > o P

30

(Question repeated by stenographer.)

A  Well, the deposit I paid for the seven hundred
and fifty shares. Yes, I paid a deposit.

(Question repeated by stenographer.)

A Yes, sir.
Q When was the Gem Dredging Company incor-
40 porated?
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A Well, the exact date I can’t tell.

The Court. That is admitted in the pleadings.

Mpr. Heine. 1t is admitted in the pleadings to
be February 23rd.

Q The statement in your complaint that the Gem
Dredging Company was organized on February 23rd,
1909, is correct, is it not?

A Yes, sir.

Q Then, as a matter of fact, you couldn’t have
been induced on the 27th day of February, 1909, by
the conversation with Mr. Fish on that date, to take
stock in that company, could you?

A My dear friend, you know-—

Q Never mind. Answer the question.

A T told you before we had many—I don’t know
even what the answer there.

The Court. 1f you do not understand the ques-
tion, have it repeated.

(Question repeated by stenographer.)

A Of course, that was the 27th day, you know, he
told me all that stuff what I repeated before. He in-
duced—

The Court. You have answered the question.

Q How could you have been induced, on the 27th
day of February, 1909, to take stock in a company, by
the representations of Mr. Fish made on that day, to
take stock in a company, when as a matter of fact you
had taken stock already, at least paid for certain stock
previously to that time, and previous to the incorpora-
tion of this company?

Mr. Buchanan. Objected to. The question as-
sumes that he had agreed to take stock in this
Gem Dredging Company previously. He has not
said anything of the kind. He simply said he
paid a deposit to Mr. Fish two weeks previously,
but he has not said what for.
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The Court. That is true, Mr. Codding. He said
he paid a deposit on something, but so far as the
case goes it does not appear what it was for.

Q You say you paid, some time previously to the
incorporation of the Gem Dredging Company, a cer-
tain sum of money as a deposit?

A As a deposit, yes.

Q As a deposit for what?

A For a deposit is when the Gem Dredging Com-
pany—

The Court. Strike out the answer.
(Question repeated by stenographer.)

A For shares when the Gem Dredging Company
is going to be organized.

Q Then it was for shares in this Gem Dredging
Company that you paid the deposit some time pre-
viously to the organization?

A Yes, sir; some time previously. Not for the
full amount, though.

Q But it was for a certain number of shares?

A For certain number of shares; yes, sir.

Q If the company was going to be organized, was
it not?

A Yes, sir.

Q Suppose the company never was organized, what
wmuld happen?

A Oh, well, then I would have trusted Mr. Fish
so I get the money back again.

Q Well, the arrangement was among you, wasn’t
it, that if the company wasn’t organized the money
should be paid back?

A Well, I had that much confidence in Fish.

Q As a matter of fact, that is what wBs talked
over, wasn’t it?

A 1 don’t even think that was talked over. You
know when you talk, we talked so much—

Q I know, but in conversations wasn’t it a fact
that if anything should happen, if you should learn
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unfavorable news, or anything of that sort, you would
call the whole thing off, and pay back the money?

A Yes, sir; of course, that is understood.

Q That is understood?

A Yes.

Q Now, as a matterof fact, it must have been pre-

viously to this payment of yours, Mr. Lams, that you
got representations that made you put up that money,
wasn’t it?

A T got—of course, I got—that is understood, that
is.

Q Then, as a matter of fact, the representations
of February 27th, which you say were made by Mr.
Fish to you, weren’t the reasons why you went into this
company, were they?

Yes.

What?

The reason what I told you before. *

Just answer this question.

(Question repeated by stenographer.)

Of course I went in it.

The Court. That is not responsive. Strike out
that answer and repeat the question.

(Question repeated by stenographer.)

A 1 went in it—

O PO

>

The Court. Answer the question.

A Yes.

Q How could they have been the reasons, Mr.
Lams, when you had already two weeks previously,
or some time previously, paid your money, or a portion
of it?

A Well, my attorney—I don’t understand you
quite, tell me now.

The Court. If you don’t understand the ques-
tions, you can say so.

A 1 can’t answer. 1 explained to you before.

(Question repeated by stenographer.)
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A That one word I can’t make out.
(Question repeated by stenographer.)

A T can’t say yes or no in such a question, because
I believed Mr. Fish.

By the Court.

Q Don’t you understand that question?

A Not quite.

Q What don’t you understand about that ques-
tion? What is it you don’t understand?

(Question repeated by stenographer.)

A 1 didn’t pay it on that conversation. Only I
paid it, naturally, after what Mr. Fish told me. The
real facts were what—

The Court. His answer is he didn’t pay it ou
that conversation.

A We had different conversations before that
o Mpr. Codding. 1 don’t know exactly when the
time comes to move to dismiss.

The Court. Ask another question. I will let
'this stand as it is.

Mpr. Codding. 1 want to be perfectly fair about
it. I know the witness is a little bit flustered,
and I will take any suggestions about the proposi-
tion.

The Court. Ask another question.

By the Court.

Q You have already said that you put in your
money on account of representations made to you by
Mr. Fish?

A Yes, sir.

Q And you have said that those statements were
made on or about the 27th of February.

A Yes, sir.

Q You have also said that you paid your money
some time before that?

A Yes, sir; a deposit.
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Q Well, you paid a portion of your money some
time prior. Now counsel asks you, if you paid your
money before that, how could you have paid it on the
representations made on February 27th? Is that any
clearer than the other? How could you have paid
your money in January on representations made to
you in February?

A I paid the money on the Brazil representation.

Q No, the question is, how could you have paid
your money in January on representations which you
say were made the 27th of February? You under-
stand me, don’t you?

A Yes.

Q He does not want to confuse you, he just wants
the facts. Nobody wants to confuse you. You have
said the representations upon which you paid in your
money were made February 27th, haven’t you?

A Yes, sir.

Q You have said that, haven’t you?

A Yes, sir.

Q And you mean that, don’t you?

A I paid it on the 27th day.

Q Twenty-seventh of February?

A  Yes, sir.

Q If the representations were made then—
A Yes.

Q

How 1is it that you paid your money on those
representations in January?

A Well, you know—

Q That is what counsel asks you. The reason I
put it in a little different form was so that you could
understand.

A  You know, on the conversation, I can state the
way I felt, I wasn’t quite satisfied, and then I put
down a deposit, see. He only convinced me on the
27th day.

Q You were not satisfied then when you made your
deposit?
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A No, I wasn’t quite. I didn’t have enough confi-
dence.

Q You paid your money after being satisfied?

A No, that is what I want to get to. On the 27th
day, when I paid the whole amount, then Mr. Fish
convinced me then. Other way he didn’t convince
me. He told me just what I said before.

Mpyr. Heine. 1 think if Mr. Codding or the court
will allow me to ask one question, it may straight-
en this entire matter out.

By Mr. Heine.
Q Mr. Lams—

Myr. Codding, i One moment.

Mr. Heine. In the interest of getting at the
facts, if you will allow me to ask one question,
or if you will ask it yourself, I think it will clear
up the entire situation.

Myr. Codding. What is the question?

Myr. Heine. The question is, ask him how much
stock he subscribed to when he paid his deposit.-

Mr. Codding. You can bring the facts out later.

Mpr. Heine. That is the fact, and he can’t ex-
plain it to you. If you will ask him that it will
let the whole thing out.

By Mr. Codding.

Q Did I understand you to say that you paid
twenty per cent, down on the deposit?

The Court. He said he paid seven hundred
* and fifty dollars.

A No, I didn’t pay seven hundred and fifty dollars.
I made application, you know—

Q How much did you pay down?

A T couldn’t answer that question. I had no proof
of it.

Q You have been served, or your attorney has,
with-—
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Myr. Heine. 1 think his'statement was not that
he had paid seven hundred and fifty dollars, but
in the portion of testimony which was stricken
out he had originally subscribed to that. *

The Court. He said he made a deposit. He
didn’t say the amount.

Mr. Codding. 1 call upon you to produce the
receipt given to Mr. Lams for his deposit.

Myr. Heine. We haven’t the receipt for the de-
posit, We simply have the receipt for the eigh-
teen hundred dollars paid on the 27th of Febru-
ary.

The Court. That is not what he asked for.

Mr. Heine. We have not a receipt or a check
of that original deposit.

Q Did you receive a receipt for this deposit you
made?

A No, sir.
Q Never got a receipt?
A No.

Q How did you pay it?
A That I couldn’t exactly tell. You see it is so
long, and that I couldn’t tell you.

The Court. If you don’t know just say so.

A No, I don’t know.

Q As a matter of fact, wasn’t the amount you paid
twenty per cent, of the amount you subscribed for?
You have testified that you subscribed for twenty-two
hundred and fifty dollars worth of stock, and you
paid seven hundred and fifty dollars as a deposit?

Mpr. Heine. 1 object on the ground the testi-
mony does not show that.

Q If it does not show it, tell us the fact? How
much did you pay on that first date?

A That I couldn’t tell neither. It is too long.
Only thing I can swear to what I paid the last pay-
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How much did you subscribe for all told?
The total?

Yes.

You know the total—

How many shares did you subscribe for?
The first was seven hundred and fifty, five
thousand shares. Mr. Fish convinced me—

Q Never mind.

A He told me I should take it.

Q I am asking you how many shares you sub-
scribed for, don’t you know?

A Seven hundred and fifty first.

Q Seven hundred and fifty shares?

A Five thousand shares, seven hundred and fifty
dollars worth.

Q That is, you paid seven hundred and fifty dol-
lars?

O PO PO

Mr. Buchanan. 1 object. He has not said
that.

The Court. It is cross examination.

Q Mr. Lams, tell us what money you paid as a de-
posit?

A 1 don’t know that.

Q You don’t know?

A No.

Q What did you pay this money, whatever the
amount was, what did you pay it for?

A Naturally I paid it when I am convinced—

Q Never mind that.

A For shares of the Gem Dredging Company.

Q You paid it for the shares, or did you pay it
as a deposit?

A As a deposit.

Q On a certain number of shares?

A On a certain number of shares; yes,-sir.

Q How many shares did you pay that as a deposit

on?
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A I paid a deposit of seven hundred and fifty
on five thousand shares.

Q How much did you agree to pay per share?

A Fifteen cents.

Q Fifteen cents for five thousand shares would be
how much money?

A Seven hundred and fifty dollars, or something
like that,

Q Seven hundred and fifty dollars, wouldn’t it?

A Yes.

Q Then you didn’t pay it as a deposit on five thou-
sand shares at fifteen cents, did you?

A Not on the five thousand.

Q What was it paid for?

A On the first payment was seven hundred and
fifty shares—or seven hundred and fifty dollars, the
first payment. The first payment was for the five
thousand shares of the Gem Dredging Company.

Q It was paid for outright?

A That wasn’t paid. I had no receipt for it.

Q Then it wasn’t a deposit, was it?

A Of course it was a deposit. I hadn’t got no re-
ceipt. Of course it is a deposit.

Q How much did you pay into this thing, either
before or after the 27th of February?

How much I paid?

How much you paid altogether?

On the 27th day of February?

No, altogether, all told?

Twenty-two hundred and fifty dollars.

You say you paid seven hundred and fifty dol-
lars some time previously?

A No, I didn’t say that.

Q What did you say?

A 1 said I paid a deposit, you know, like a da-
posit for the seven hundred and fifty dollars on five
thousand shares. I only wanted to take five thousand

OO »O P
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shares in the beginning, and having money, Fish
knowed I had money—

Q Never mind that.

A That is what it was.

Q As a matter of fact a number of people had
been talking for some time about this concern, hadn’t
they?

A Yes, sir.

Q For a long while back?

A Yes, sir.

Mr. Codding. 1 don’t know whether I am en-
titled to go into that subject until—I want to
avoid cumbering the record with a lot of stuff. I
will take your honor’s suggestion—

The Court. This is a case of fraud. He has
got to show, in order to sustain his case, not only
that the representations were made, but that
they were fraudulent, that he relied upon them,
and in consequence of that he lost money. Now
those are what you have got to prove.

Mpr. Heine. Yes, sir.

The Court. 1If he did not rely on them, of
course, that breaks one important link in the
chain, and if he knew as much about the situa-
tion as the people who represented it to him, he
didn’t rely on it. I think this would be compe-
tent cross examination.

Myr. Codding. 1 am perfectly satisfied. All
right, we will go along.

The Court. Anything that would legitimately
show, Mr. Heine, that he had no reason to believe
that the representations were any different than
things he knew himself, would rebut the question
of fraud.

Mr. Heine. Yes, I think—the burden is to show
reliance on the representations as made.

Mpr. Heine. Anything which will rebut the wit-
ness’ statement that he relied on what was said
to him at that time is competent:
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The Court. 1 think this is legitimate cross
examination. At least, I will allow it.

Q You and a number of other people had a lot
of talk about this Brazilian proposition, didn’t you,
Mr. Lams?

Yes, sir.

And when did those conversations begin?

Oh, in the beginning that year.

In the beginning of that year?

Yes, sir.

These conversations about this Brazilian pro-
ject began in the early part of the year, you say, Mr.
Lams?

A Yes, sir.

Q You had a lot of talk about it, didn’t you?

A  Yes, sir.

Q And I suppose you people met and discussed
the prospects of whether there could be any money
made in that thing or not?

A No. Very seldom that I talked to the people.

Q You had certain circulars shown to you, didn’t
you?

A Well, the circulars was only shown after the
money I had put in. Mr. Fish made me believe, that
is what I want to get you at.

OO O >

Q The jury will say whether he made you believe
or not, Mr. Lams, now stop talking that way.

A All right,

Q But at any rate you took part in the meetings
did you not? .

A Yes, sir..

Q In the meetings of people who were discussing
the feasibility of going into this thing?

A  Yes, sir.

Mr. Heine. When?

Mr. Codding. Prior to the incorporation of
the Gem Dredging Company.
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Q@ Who did you meet in that?

A Oh, them days, you know, I met, you know,
prominent men from Elizabeth and Roselle, business
people from Roselle.

Q And you talked with them, I suppose?

A I had very little conversation to them.

Q As a matter of fact you were together with
them in rooms, weren’t you, a number of men?

A Oh, of course; yes, sir.

Q And you took an active hand in discussing the
prospects, didn’t you, and made a lot of inquiries?
No, sir; I did not.

You just sat there—

I only relied on Mr. Fish. Not on them.
Didn’t you take an active hand in things?
Active hand?

Yes.

Well, you know, the only active part I did
what Mr. Fish told me.

Q Do you remember sending Mr. Lovell down
there?

A Mr. Fish sent Mr. Lovell down there.

Q You didn’t know anything about that?

A Well, I know, though, yes, I know something
about that.

Q What did you know about it? Didn’t you know'
the agreement that was made with Mr. Lovell?

A T heard it read off.

Q You were present then and knewr that?

A Yes.

Q That was long before the 27th of February,
wasn’t it?

A T couldn’t tell the time.

Mr. Heine. 1 object to it unless it is showm
to be prior to the 27th of February.

Mr. Codding. We will showTit all right.

The Court. Yes, it must be shown to be prior
to the 27th of February.

>0 > Qo>
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Q I band you what purports to be an agreement
made on the eighth day of February by and between
Harwood Fish, as agent for the Gem Dredging Com-
pany of Roselle Park, party of the first part, and
William J. Lovell, hereinafter called the party of
the second part, and ask you if the name signed to
that agreement as a witness is not your own?

A Yes, that is possible.

Q What?

A Yes, that is right.

Q What did you say?

A Correct.

Q That is your name, is it not, signed to that
agreement?

A Yes, sir.

Q Then as early as the eighth day of February
you were with people discussing or attending to busi-
ness connected with the Brazilian scheme, were you
not?

A Well, we was discussing, and about made that.

Q You were, weren’t you?

A Yes.

Q Then you must have known something about
the Brazilian proposition as early as the eighth of
February by the record here?

A Of course. Yes.

Q Now, isn’t it a fact that on the ninth day of
February, the very next day, you paid a certain sum
as a deposit on your subscription to stock?

A Yes.

Q How much was that?

A Couldn’t remember.

Q Isn’t it a fact that it was four hundred and fifty
dollars?

A It must be four hundred and fifty dollars be-
cause the last I paid eighteen hundred.

Q In other words, you paid twenty per cent, of
the twenty-two hundred dollars on this ninth day of
February, and eighteen hundred dollars afterwards?
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A I must have paid it. Yes, I paid it. You know,
I want to explain. All right, I will say yes. Go
ahead.

Q Therefore, as I understand it, on the ninth day
of February you paid twenty per cent, of the twenty-
two hundred and fifty dollars, which is four hundred
and fifty dollars, and after the 27th you paid the
balance of eighteen hundred dollars to make up the
twenty-two hundred and fifty dollars?

Mpyr. Heine. 1 object to that question on the
ground that it includes in the question matter
which is not in evidence. The witness testified
that he must have paid the four hundred and
fifty dollars because that, together with the eigh-
teen hundred that he paid on the 27th, made the
total amount, but he didn’t testify the facts that
are assumed in here, the twenty per cent., and
the word “balance,” which implies something
that is not in evidence.

The Court. 1 do not see the distinction.

Mpr. Heine. He has testified that he paid eigh-
teen hundred dollars.

The Court. He is asking him whether that is
not so.

Mpr. Codding. He can say it is not so.

Myr. Heine. But the question contains in it
statements from facts which are not in evidence.

The Court. Yes, but I think this is legitimate
cross examination.

(Question repeated by stenographer.)

By the Court.

Q Is that so, or isn’t it?

A If my lawyer will allow me, I didn’t state it
that way, about twenty per cent. I said for seven
hundred and fifty dollars, that is all. There is no
twenty per cent, about it. That is Fish’s doing.

The Court. Just answer the question.
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By Mr, Codding.

Q You did pay four hundred and fifty dollars on
that day?

A Yes, I paid four hundred and fifty dollars.

Q What did you pay it for?

A To get the shares for the Gem Dredging Com-
pany. That is when I had get satisfaction.

Q Why didn’t you pay five hundred dollars?

A Because I had certain amount just in the
building loan, and Mr. Fish calculated I get that out.
That is about all.

The Court. Answer the question.

A Because I only had four hundred and fifty dol-
lars, I suppose.

Q@ Did you get that money out of the building
loan, the four hundred and fifty dollars you paid?

A Couldn’t swear to that. I even think I made
a check for that. I couldn’t swear to that.

Q Well, why didn’t you pay five hundred dollars?

A Well, T didn’t pay five hundred dollars on ac-
count Mr. Fish—

Q Never mind.

A How could I pay it?

Q How did you fix the amount then of four hun-
dred and fifty dollars that you paid? All I am trying
to find out is just how you happened to pay four hun-
dred and fifty dollars, and why you didn’t pay one
thousand, or two thousand, or whatever it was?

A Well, I didn’t pay it. I paid four hundred and
fifty dollars with the impression to take only seven
hundred and fifty dollars worth of shares.

Q How did you come to pay four hundred and
fifty dollars instead of some other amount?

A How I come to pay that?

Q How did you figure it up that you were to pay
four hundred and fifty dollars on that day?

A That is Mr. Fish, I suppose, had that figured
up.
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The Court. He is asking yon why you parted
with that amount of money.

Q You say Mr. Fish had it figured out. How did
he have it figured out?

A Because he was at me all the time. He was at
me to take fifteen thousand shares.

Q How did he figure out this amount that you
were to pay, long before you said you got into this
thing by representations of his?

By the Court.

Q Can’t you answer that?

A 1 can’t answer why.

Q Counsel merely asks you why it was you hap-
penened to pay this amount?

A T know I paid it—

Q Counsel asks you how it is that you happened
to pay this particular amount of four hundred and
fifty dollars at that time, rather than some other
amount. Can you say? How did you get at four
hundred and fifty dollars, that is what he asked you?
Can you answer that?

A Not to tell you true I can’t answer just that.
I must have had it. I can’t answer that question.
By Mr. Codding.

Q As a matter of fact, Mr. Lams, isn’t four hun-
dred and fifty dollars just twenty per cent, of twenty-

3 two hundred and fifty, the amount that 3nu testified
you had in this company?
‘A I don’t deny that. It is figured out so. I
. think—

Q No, you have answered. . Then as a matter of
fact, Mr. Lams, weren’t these conversations which
you had with prominent gentlemen from Elizabeth,
and Mr. Fish, and so forth—

A Yes.

Q (Continued.) —didn’t they result in an agree-

4q ment among a lot of you that you would go into this
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thing providing it proved to be a profitable invest-
ment?
A Yes.

Q Was not the arrangement that you made then
among all of you that if the thing looked good you
would take a certain amount of stock?

A Yes.

Q And that you would pay down then a deposit,
as you did, and others, and after hearing from some-
body who was in Brazil, if the report was favorable,
you would go on with the concern, wasn’t that the
arrangement?

A Well, I never heard nothing only what Fish told
me.

The Court. The question is, was that the ar-
rangement.

Q Was that the arrangement among a number of
your people?

A Of course it was. I suppose so. I will say it
was.

Q In pursuance of that agreement a number of
you put up a certain amount of money. Your share
of it was four hundred and fifty dollars, I understand
that you testified you paid, that is correct, isn’t it?

A Yes.

Q And the arrangement was, was it not, that if
the investigation being made in Brazil at that time
proved unfavorable, you would all stop, and the
money would be paid back, but if it proved favorable
you were to go on?

Yes.

Who was Mr. William J. Lovell?
William J.—

Lovell?

As I understand he is a carpenter.
Lived in Roselle, didn’t he?

Yes, sir.

>0 >0 e P
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Q And he was one of the first men yon sent down
there, wasn’t he?

A Mr. Fish sent him down there.

Q Well, he went down, didn’t he?

A Yes.

Q And he went down in pursuance of this contract
which you witnessed, didn’t he?

A Why? I witnessed that contract, you know, I
was there and I was—

Q Did you witness it?

A Yes.

Q And he went down to work for the company,
didn’t he?

A  Yes, sir. I don’t think he worked for the com-
pany. He didn’t work for the company, Mr. Lovell.
He got only half way down.

Q Was there anybody else in Brazil at that time
that you knew in connection with the company?

A Not at that time.

Q There wasn’t anybody down there that you
knew?
No, not at that time.
Did you ever know Mr. Hedden?
No, sir.
Never heard of him, did you?
Is it Hedden or Henry?
H-e-d-d-e-n.
What is he supposed to be, an engineer?
I don’t know what he i1s supposed to be.
You know there was a fellow named Hedden,
and another named Heller. I don’t want to mix them
twio names up.

PR OO PO P

Q If you know there were two men, one by the
name of Hedden, and one by the name of Heller, you
know there was a man by the name of Hedden, don’t
you?

A  Yes.
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Q Where was he when you were talking about
this organization of the company?

A 1 couldn’t tell

Q Don’t you know that he was in Brazil?

A  Well, long after, yes, I know he was in Brazil.

Q Didn’t you know that he was in Brazil at this
time?

A That time, no. He was sent down.

Q You had cablegrams from him, that is, the com-

pany did, and they were read, weren’t they?
A Yes.

Myr. Heine. When?

Q Long before the organization, while you were
talking things over with these Elizabeth people, and
one thing another?

A That I don’t know nothing. I can’t remember
that. That I don’t remember.

Q Did you ever hear read any cablegram from
him, or ever see any from him?

A After I had my money up.

Q Didn’t you ever see any cablegram from him
before?

A No, I never saw any cablegram, only what was
read off.

Q Did you ever hear any cablegrams read from
him before you had paid any money?

A No, sir; not before.

Q Was there not, at one of these informal meet-
ings of yours before the 27th day of February, 1909,
a cablegram from Hedden in Brazil read at that meet-
ing, which read as follows :

“Diamintina, February 4th, 1909.

“Have examined the property and find it fully
as represented. The values are certainly here.
Go ahead with the financial end of it.”

Do you remember that cablegram from Hedden?
A No, I can’t remember.
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Q You have heard that before? haven’t you, some-
where?

A Oh, I heard it, yes.

Q Where did you hear it?

A  You know, I can’t—

Q Never mind.

A  You want a yes or no, but I can’t say before or

The Court. 1f you cannot answer it, say so.

A Well, I can’t answer that question.

Q You say you have heard this cablegram read
before. When did you hear it, not where? You don’t
know, do you?

A No, I don’t think I know that.

Q You are not prepared to swear you didn’t hear
it when it is dated, or shortly after that, are you?

Mpr. Heine. When is the date of it?
Th$- Court. February 5th.

By the Court.

Q Waill you answer that?

A T can’t remember that. That is all. It is no
use swearing to it when I can’t remember..

By Mr. Codding.

Q Did you ever advise anybody to take any stock
in this concern before the 27th of February, 1909?

A 1 advised three servant girls and a nephew of
mine.

Q That was before the 27th?

A That I couldn’t even tell.

Q My question was, did you ever before that time,
before the 27th?

A 1 can’t say if that is before or after.

Q You did advise some people?

A 1 advised some people, I admit that, but before
or after I couldn’t swear.

Q Did you ever advise Mr. Frank Dobbins to take
stock in 1t?
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A No, sir.
Q Yon didn’t?
A No, sir.

Q Didn’t you take Mr. Hillers, an engineer, who
was afterwards employed by your company, didn’t
you take him to Mr. Dobbins?

No, sir.

You never did?

Never did.

Before the 27th?

Not before, nor not after.

Were you ever in Mr. Dobbins’ place of business
with Mr. Hillers?

A No, sir. I was in Dobbins’ place, but not with
Hillers.

Q You know Mr. Hillers?

A Mr. Hiller, I see him 102 Chestnut'street, and
that is all, and nowhere else.

Q Who was Mr. Hillers?

A 1 had very little to say to him.

The Court. That is not the question.
A Hillers is or was engineer for the Gem Dredging

OO O W

Company.
Q You saw him in 102 Chestnut street?
A Yes, I did.
Q That was the office of the company, wasn’t it?
A That was the office of the company.
Q And when was that?
A Oh, that—1 can’t tell you the exact date.
Q Well, he told you things, and told the rest of you

things about Brazil, didn’t he?

No. Hiller?

Yes.

Why, I had very little to say to him.

You had very little to say?

Yes, very little to say.

But he was a man who made representations

about Brazil, and the successes of this company, wasn’t
he?

Eal Qi-p i g DR e
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A The most conversation I had with him, I asked
him one day what experience he had. That is about
all the conversation I had with him.

Q Well, as a matter of fact, yon hired him, didn’t
you, made a contract with him, that is, I mean the
company, as an engineer, and you know he went down
there, do you not?

A I know he went down there.

Mr. Heine. 1 object as immaterial. I do not
see where any of this is leading to.

The Court. This occurred after the payment of
his money. I do not see how it is material.

Mpr. Codding. 1t was before the allegation made
in the complaint of taking stock in an existing
corporation. I am prepared to move to dismiss
at any time.

The Court. These conversations, or representa-
tions, or whatever they were, if they were made
after the 27th of February, they are not admissi-
ble.

Mr. Codding. By my next question I will show
they could not be.

Q I show you a contract dated the first day of
February, 1909, between Harwood Fish as agent for
the Gem Mining Company of Roselle, party of the
first part, and Charles W. Hillers, hereafter called
the party of the second part, which purports to be
a contract of hiring of Charles W. Hillers as an engi-
neer to go to Brazil, and ask you if you ever saw the
contract?

A My name is on it. I must have saw it. I didn’t
read it myself. It was read off, and naturally I put
my name to it.

Q I don’t say that you read it. You simply heard
it read off?

Mr. Buchanan. Maybe he is thinking about
the other one that he signed before?

Myr. Codding. That is another man altogether.
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I can’t remember that.
Well, you remember being present with Hillers?
Oh, I remember that.
In 102 Chestnut street?
In 102 Chestnut street, I remember that.
And talking about the mining affairs, and all
that sort of thing?
A Yes.
Q And he was the man who was employed in pur-
suance of some contract and went to Brazil, didn’t he?
A He went to Brazil, yes.
Q Representing the company?
A Yes, sir.

Mpr. Buchanan. Representing what company?
Mr. Codding. The Gem Dredging Company.
A Yes.

Mr. Heine. Was that prior to February 27th
that he went?
Mr. Codding. 1 will tell you just now.

O PO PO >

Q Don’t you know that Mr. Hillers sailed for Bra-

zil on the tenth day of February, 1909?

A 1 couldn’t exactly tell. I know he sailed, and
I know I saw him, and I couldn’t exactly tell. I don’t
remember that date. I can’t swear to that.

Q Do you know any officers of the Brazilian
Dredging Company?

A Officers?

Yes.

Yes, sir.

Who do you know?

I know Mr. Cawthorne.

Q What is Mr. Cawthorne’s name? Of Elizabeth,
here?

A* Yes, sir.

Q Who else besides Mr. Cawthorne?

A Mr. Wetton.

Q Mr. Walter Wetton, is that?

Q
A
Q
A
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I Couldn’t tell the first name.

He is a man from Elizabeth here?

Yes, sir.

Who else do you know?

Ex-prosecutor Swift.

These are all officers of the Brazilian Dredging
Company?

OO OP

A He is. what you call attorney.

Q Mr. Swift was the attorney?

A  Yes.

Q For the Brazilian Dredging Company?
A Yes, sir.

Q

Why, isn’t it a fact that all these men were
officers of the Gem Dredging Company, and not of
the Brazilian Dredging Company?

A They are the officers of the Gem Dredging Com-
pany.

Q Mr. CaWthorne—

A But you are talking about the Brazilian Com-
pany.

Q 1 am talking about the Brazilian Dredging Com-
pany.

A T thought you were talking about the Gem
Dredging Company. I thought you talking about the
Gem.

Q You don’t mean to say that Prosecutor Swift
and the others were officers of the Brazilian Dredging
Company?

A No, I thought you said the Gem Dredging Com-
pany.

Q I meant to ask you, Mr. Lams, if you knew any
of the officers of the Brazilian Dredging Company?

A Yes, Brazilian, and I misunderstood it for Gem.

Q You don’t want the jury to understand these
gentlemen you mentioned ever had anything to do with
the Brazilian Dredging Company ?

A No.

Q They are only officers of your own company?
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A They are the officers of the Gem Dredging Com-
pany.

Q Just answer the question, Mr. Lams?

A At that time I didn’t know nobody from the
Brazilian Dredging Company.

Q At what, time?

A At that time.

Q What time is that time?

A The time, you know, I only know the officer
from the Brazilian Dredging Company—

By the Court.

Q You say that time, and counsel asked you what
do you refer to?

A I refer to when I paid my money; I didn’t know
nobody from the Brazilian Dredging Company at the
time I paid my money on the 27th day of February.

Q 27th day of February?

A Yes.

Q Did you pay any money on the 27th day of Feb-
ruary?

A Is it February or—that is the day I paid the
full amount, at that time I didn’t know nobody from
the Brazilian Dredging Company. Ain’t that the time
you refer to?

Q Weren't you present at a meeting at which Mr.
Meyer, the president of the Brazilian Dredging Com-
pany addressed you people in Roselle?

A Yes, I was there. My money was invested that
time. '

Q I asked you if you knew any of the officers and
you said you didn’t know anybody.

A T asked you the time.

Q You didn’t know anybody from the Brazilian
Dredging Company at the time?

A At the time I paid the money I didn’t know
nobody.

Q Hadn’t you seen Meyer at that time?

A No, not at that time.

20

40
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Q He wasn’t out there before that and addressed
you people and made a speech to you?
.A No.
Q I don’t want to lead you into a trap, Mr. Lams,
but think about that carefully now.
A Yes.
Q Answer the question. You have thought about
it carefully then, have you?
A 1 didn’t see Meyer—I only saw Meyer after I
had my money invested.
Q You are sure about that, are you? Now just be
careful, as I said, I don’t want to lead you into a trap?
A You see, I can’t remember that.

Q Well, isn’t it a fact, Mr. Lams, that Mr. Meyer,
the president of the Brazilian Dredging Company,
was out at Roselle on the evening between the time
when you paid your first deposit on the shares of stock
which you were going to take, and the time that you
completed the balance of your payment? That is
true, isn’t it, as a matter of fact? If you don’t recol-
lect, say so?

A 1 don’t recollect that.

Q But you are not prepared to say that is not so,
are you? You don’t recollect, in other words?

A  Well, in my mind, at the present time in my
mind it was after Mr. Meyer—I paid the money be-
fore.

Q Well, after you paid the first payment and be-
fore you paid the last, wasn’t it, as a matter of fact,
Mr. Lams? Just think about it.

A  You talking about Meyer now?

Q Yes, Meyer, the president of the Brazilian
Dredging Company, the fellow who wears all the dia-
monds, don’t you know him?

A Now you mean to say if I see him after or be-
fore?

Q What I mean to say is, isn’t it a fact that Mr.

40 Meyer came out to Roselle—
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A Yes, sir.

Q (Continued.)—between the time you paid your
first money and the time you paid your second money,
and you all had a speech from him, and he made
glowing statements, and all this, that, and the other,
made a fine speech that night, don’t you remember?

A Well, to tell you the truth I thought Meyer
came only after I paid this second money,

Q You don’t know anything about it, you can’t
remember that?

A No,

Q When did you pay your second money ?

A The second money I paid, the full amount I
paid the 27th day of February, Ain’t the receipt
there?

Q Sure, we have got it all. Now, Mr. Lams—

Mpyr. Buchanan. He has answered the question.

Q You say you paid it on the 27th of February?

A Let the receipt show.

Q You say you paid that money on the 27th of
February?

A Say, Mr. Heine, give me that receipt.

Mpr. Heine. 1 object to counsel’s statement an-
ticipatory of this testimony, that what will show
in the minutes is absolutely false. The minutes
have not been shown, and that statement is im-
proper.

The Court. 1 do not understand the statement
was made offensively, but to warn the witness
that he was making a statement that lie could
show was not true.

Mr. Codding. The statement was made to the
counsel as a warning to him, I was giving him
fair warning—

The Court. Proceed.

(Question repeated by stenographer.)

A Well, they can prove it then if I can swear to it.
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Q Did you ever see that pamphlet before, or one
like it, I mean?

A NO.

Q Never saw anything like that?

A No, I didn’t see this. I will say no.

Mpr. Codding. 1 would like to have that marked
for identification.
1Q (Pamphlet marked D. 1 for identification.)

Q I hand you what purports to be a report of M
J. Patterson, Sr., mechanical engineer, dated New
York, May 7th, 1908, addressed to the Brazilian
Dredging Company of New York, and ask you if you
ever saw that paper, or one similar to it?

A I never saw that, nothing similar neither.

Q Did you ever hear it read?

A Maybe I have heard it read, that is possible. I
can’t remember that.

2 Q You won’t say that that wasn’t one of the papers
that were read at one of these meetings, will you?

A  Well, I can’t remember.

Q You can’t remember?

A  Yes. I can say yes or no.

(Report marked D. 2 for identification.)

Q I hand you a letter dated 6971 Lombard street,
Toronto, Canada, November 23rd, 1908, addressed to
Mr. E. Willfong, city, and reading—

Myr. Heine. Objected to.

Q I ask you if you have ever seen that or heard it
read?

A 1 don’t remember that. I can’t remember that.

(Paper marked D. 3 for identification.)*

Q You have read this letter that I have just
handed you, haven’t you, to Mr. Willfong?

A You know—

By the Court.
Q He asks you if you read it now ?
40 A  Yes, I read it now this moment.
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By Mr. Codding.

Q And you say you can’t recall whether you ever
heard it read or not?

A  Yes. I read it now.

Q You can’t ever recollect whether you heard it or
not?

A No. That is five years ago.

Q You testified on your direct examination that
certain representations were made to you about the

.value of black sand, didn’t you?

A Yes.

Q Isn’t it a fact that you got your estimate of
value of black sand from this letter which I have just
shown you (D. 3 for identification), this assay report?

A That is on there I know.

Q And isn’t it a fact that you got it from this?

The Court. Is there any—

Mr. Heine. Diamonds and gold, and black
sand was added by the witness.

The Court. There is no such allegation in your
complaint.

Mr. Heine. No.

Myr. Codding. 1 understand your Honor rules
that any representation regarding black sand
does not come in the case?

The Court. That does not come in the case.

Oh, that I couldn’t exactly tell.
When with reference to making your payments
did you see him?

A I couldn’t swear if it was after or before.

Q Do you know Mr. Willfong?

A I saw him.

Q And where did you see him?

A In the office from the Gem Dredging Company.
Q And when did you see him?

A When?

Q Yes.

A

Q
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Q Mr. Willfong was a man who had spent a good
deal of time in Brazil, hadn’t he?

A I understand.

Q And he told you interesting accounts of mining
down there, and that sort of thing?

Mpyr. Heine. Object to that unless it is identi-
fied in time as prior to the payment of February
27th.

Mr. Codding. Well, he says he doesn’t know.

A If it is after I can answer it.

By the Court.

Q Can you answer or not?

A 1 can answer I know Mr. Willfong, but I can’t
remember what time.

By Mr. Codding.

Q I hand you a circular headed “Land of Gold
and Diamonds, Mr. E. Willfong chats of the mining
operations he saw in Brazil,” and ask you if you
have ever seen that, or ever heard it read?

A That is hard to tell. There was so much talk
and so much things said—

By the Court.
Q The question is did you?
A T can’t remember.

By Mr. Codding.

Q You can’t remember?

A No.

(Circular marked D. 4 for identification.)

Mr. Codding. 1 call upon you to produce the
receipt for payment in whole or in part for the
stock of the Gem Dredging Company, as called
for in my notice to produce.

Mr. Heine. This is the only one (handing
counsel paper.)

Q I hand this receipt to you and ask you if it is a
receipt you received?

A That is the receipt I received Hyes, sir.
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(Receipt marked D. 5 for identification.)

Mpr. Berne. 1 will offer it at this time.

Myr. Codding. Wait until you get your chance.
How was that payment made, Mr. Lams?
Which payment?

The eighteen hundred payment?

That payment was made through the with-
drawal of the money from the Roselle Park Building
Loan. %
By Mr. Heine.

Q Who withdrew it?
Mpr. Codding. Wait a moment.
A It was paid from the building loan, from the
Roselle Park Building Loan.
By Mr. Codding.
. ?Q You got a check from the building loan, is that
1t?
A Mr. Fish has got it. Will you let me explain it?
Q You went to the building loan and wanted your
eighteen hundred dollars out?
About that amount.
How did you get it, in money?
No, in check.
What did you do with the check?
Fish had it all prepared, the check—
The Court. Just answer the question.
I endorsed the check.
What did you do with it then?
Left it in Fish’s hands.
That was a payment which was given under this
receipt here?
A Yes.

Myr. Heine. 1 will ask you to produce the check
of the Roselle Park Building and Loan covering
this payment.

Mpr. Codding. As far as that is concerned I will
simply say to you, Mr. Heine, we have got the

O PO
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check stub. You served Mr. Fish with a sub-
poena late yesterday afternoon. He is perfectly
sure he can find this thing, but he worked half
of the night trying to do it; and we would be very
grad to admit anything within reason, that you
want; or, if this case goes on, we will produce the
thing, but there has been an honest effort made.
We have got the check book.

Mr. Heine. Will you let me see the check stub,
please, just that particular one?

Myr. Codding. Yes, certainly.

Adjourned until 2.00 P. M.

Afternoon session, 2.00 P. M.

Myr. Heine. With your permission I would like
at this time to put in the translation of this new
edition of laws. I now offer in evidence a book
purporting to be the laws of the United States of
Brazil, published under authority of the Minister
of Justice, and the Brazilian Government.

Mpr. Codding. 1 object to the relevancy, under
any issue that is raised here, of any such propo-
sition.

The Court. But you do not object to the form?

Mr. Codding. 1 will not object, as I under-
stand the statute, if your honor is satisfied from
inspection of the book that it is an official pub-
lication.

The Court. 1 do not know how I can be satis-
fied from an inspection of that book.

Myr. Heine. 1 think Mr. Codding’s pleadings
really admit this.

Mr. Codding. Under no issue that has been
raised yet is the law of any importance.

Mr. Heine. There is a representation in evi-
dence regarding these laws for the reason he has
stated this company has a lease.
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The Court. For the purpose of this trial I
will admit them formally, and you can reserve
the motion to strike them out.

Mr. Codding. Providing nothing of import-
ance arises in connection with them.

Mr. Heine. 1 have to have the translation
made. I will withdraw the offer of the laws for
the present.

EMILE LAMS, resumed.
Cross examination (continued).
By Mr. Codding.
Q Mr. Lams, you were a director of the Gem
Dredging Company, were you not?

Mpyr. Buchanan. Objected to unless it is shown
it was prior to the 27th of February.

Mpr. Codding. There are two counts to this.

Q Do you know, Mr. Lams, of any subscriptions
to the stock, or to the syndicate that was formed to
investigate whether or not a company should be
formed, were made by Mr. Fish?

Mpr. Heine. 1 object as immaterial.

Myr. Codding. Question of good faith.

The Court. 1 will allow it.

Mr. Heine. The further objection, it is not

located in time prior to the date of the subscrip-

tion, February 27th.
The Court. It must be prior to February 27th.

Myr. Codding. 1 will withdraw the question in
that form.

Q Do you know whether or not Mayor Fish made
subscriptions to the syndicate that was formed for
the purpose of investigating the Brazilian project
with a view, if found to be favorable, of organizing
a company?

A T can’t remember that.
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Q You don’t know whether Mayor Fish ever put
up any of his own money in this thing?

A He claimed so.

Q You don’t know as a matter of fact?

A No, I don’t know.

Re-direct examination.
By Mr. Heine.

Q Now, Mr. Lams, you have been trying to tell
Mr. Codding, or inform Mr. Codding about this sub-
scription on February 27. Will you just explain to
the jury the facts in regard to this seven hundred and
fifty dollars subscription which Mr. Codding asked
you about, and also the subscription on the 27th of
February, when you paid the eighteen hundred dol-
lars, just explain that?

Myr. Codding. 1 object. There is no testimony
as to any seven hundred and fifty dollars sub-
scription.

The Cemrt. 1 would not go over this again.

Mr. Heine. This witness has been limited in
cross examination and made to answer yes or no
to questions, which have eliminated the explana-
tion. Now I want—

The Court. If his testimony was not satis-
factory to you that is no reason to allow you to
re-direct examination.

Mr. Buchanan. To explain the things which
he did testify to.

The Court. But Mr. Heine asked him the gen-
eral question to explain the manner in which
this payment of February 27th was made. He
went over all that this morning. I am not going
over it again.

Myr. Heine. His testimony this morning was
that he made a part payment on a seven hundred
and fifty dollar subscription.
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The Court. 1 know, and he answered that
about a dozen different times. What is the use
going over it again?

Mr. Heine. Mr. Codding then asked him
whether or not this subscription or part payment
was on the total subscription of twenty-two hun-
dred and fifty dollars, and the witness was un-
able or was not allowred to testify.

The Court. The witness answered. [ cannot
allow you to refresh his recollection. He ought
to know what he testified to.

Myr. Heine. That is what I asked him, to ex-
plain that situation.

The Court. 1 overrule the question that you
asked.

Mpr. Heine. Prays exception.

The Court. You do not take exceptions any
more, you take an objection.

Mr. Heine. 1 take an objection.

Q When you went to Mr. Fish’s office on the 27th
of February, had you already subscribed to stock of
the Gem Dredging Company?

Mr. Codding. 1 object.

The Court. Question overruled.

Q Mr. Lams, on the 27th of February, how many
shares of stock of this Gem Dredging Company did
you subscribe for?

Myr. Codding. 1 object.

The Court. Overruled. I am overruling these
questions upon the ground that it is re-direct ex-
amination, and the whole matter was gone over
+his morning.

Q The amount of the four hundred and fifty dol-
lars which you paid prior to the 27th of February,
did that amount apply to a subscription of five thou-
sand shares of stock of this company?

Mpr. Codding. 1 object.

The Court. Overruled for the same reason.
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Q When you received this receipt, Mr. Lams, D. §
for Identification, that was the time that you endorsed
the check for eighteen hundred dollars?

A That is the time I endorsed the check, yes, that
is the very date.

Q In whose handwriting was that check?

Mpr. Codding. 1 object.

The Court. Overruled. It does not make any
difference who wrote it, whether he wrote it, or
a clerk; the only material part is, did he sign it.

Mpr. Heine. 1 called for the production of that
check and it was stated it couldn’t be found.

The Court. 1 do not see what difference it
makes who drew the body of the check. It is the
signature to the check which is the material part.

Q How much of that endorsement on the check
did you write?

Mr. Codding. 1 object to the question on the
ground that it does not make any difference. The
legal effect of the endorsement is the signature
by himself.

The Court. Overruled. Did you call on the
other side to produce the check?

Myr. Heine. It was a check of the building
loan. It was a subpoena duces tecum on the de-
fendant, as secretary of the building and loan,
to bring the check, and he says he cannot find it,
although he has looked for it, and Mr. Codding
was willing to stipulate almost anything about
it. The secretary of the Roselle Park Building
and Loan is the proper person to subpoena.

The Court. 1 do not see the materiality of it,
because this defendant testified that he signed
the check and turned the check over to the de-
fendant.

Myr. Heine. His testimony is that he endorsed
the check.
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The Court. They do not question it.

Myr. Buchanan. They have questioned the date.
They have intimated by their questions that they
were going to attack the date of the payment of
this money.

The Court. 1 do not care anything about inti-
mations in this case, it is the legal questions
which concern me.

Mpyr. Codding. On cross examination we haven’t
asked one question about that.

Mpr. Buchanan. You asked him if he was sure
of the date, whether he paid this money on the
27th of March, you repeated that time and time
again.

Mr. Codding. Ask him a question about that
on re-direct examination.

Myr. Heine. 1 think it is a question in which
the matter was presented to this defendant at
the time these presentations were made.

The Court. Unfortunately, Mr. Heine, you and
I do not agree as to the legal evidence, and you
must submit to my decision now.

Myr. Heine. Yes, sir.

Q You are asked, Mr. Lams, if it was on that occa-
sion when you received this receipt that you endorsed
this check?

A 1 endorsed the check, yes.

Q What whs that check in payment of?

Mr. Codding. Objected to. He testified on
direct examination, and no questions were asked
about it on cross examination. .

The Court. Overruled.

Q When you looked at this agreement or contract
with Mr. Lovell, do you recall anything of the way
in which that was shown to you?

Mpr. Codding. 1 don’t understand the question.

Mr. Heine. 1 will withdraw that question in
that form.
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Q You were shown an agreement with Mr. Lovell
in which your name was signed as a witness?

A  Yes.

Q Do you recall the circumstances attending that
signing of that paper?

A No, I don’t recall it at all.

Q Do you remember who requested you to sign
that paper as a witness?

Mr. Godding. 1 object.
A Mr. Fish.

The Court. He said he don’t recall it at all,
so how can he go into particulars?

Mr. Codding. 1 will move to strike out the
answer.

The Court. Strike it out.

Myr. Buchanan. He remembered he signed it.

The Court. You cannot cross examine your
own witness. You asked him the question and
he said he cannot recall. Now you are going on
to ask him to recall something that he said he
cannot recall.

Mr. Buchanan. We asked him the question
whether he could recall the circumstances at the
time.

The Court. He said he could not.

Mr. Buchanan. The question we have now
asked 1s whether he recalled who asked him to
sign it. He could very well recall that, although
he could not recall the general circumstances.

The Court. 1 do not see that that msrkes any
difference, who asked him to sign it.

Mpr. Codding. The paper was produced and the
witness’s attention called to it solely and simply
to show that at certain date this man was tak-
ing part in the administration of a syndicate
before a company was formed, two or three weeks
before the incorporation of this company in
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which the complaint alleges that he was solicited
to take stock. It was only to fix a date.
The Court. 1 think the question is irrelevant.

GEORGE WILLIAM CHESTER, a witness pro-
duced on behalf of the plaintiff, being duly sworn
according to law on his oath, saith:

Direct examination by Mr. Heine.

Q Mr. Chester, you are connected with the consu-
late of Brazil?

A Yes, sir.

Q New York consulate. What is your position
there?

A First secretary.

Q Have you made a study of the Brazilian law?-

A Yes.

Mpr. Codding. That was not in accordance with
our agreement.

Mpr. Buchanan. There was no agreement.

Mpyr. Codding. Then I object to going into that
line of questioning now.

The Court. The answer to that question does
not harm you.

Mpr. Codding. 1 understood we had an arrange-
ment as to a certain extent that the plaintiff
could go in producing and proving a certain book,
and a translation of it. Now he proposes, he
says, to qualify him as an expert on Brazilian
law, and go ahead.

The Court. He may not get very far, possibly.

Myr. Heine. 1 felt, as I told your Honor, it was
my duty to offer him in that capacity first. I un-
derstand your Honor’s ruling privately was ad-
verse, and it is simply for the purpose of putting
it on the record that I make the offer.

Mr. Codding. Then I object to the admission
of any book purporting—
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The Court. It has not been offered yet. Just
wait* I will allow this answer to stand.
Q In the regular performance of your duties as
first secretary you are accustomed to advise in regard
to commercial and incorporation laws of Brazil?

Mr. Codding. Objected to as incompetent, ir-
relevant and immaterial.

The Court. Overruled.

Q Do you know the law of Brazil governing for-
eign corporations?

Myr. Codding. Objected to as incompetent, ir-
relevant and immaterial.

A Yes.

The Court. The proper way, I think, is to
show the witness a book and ask him if that book
is the authorized statute of Brazil on that sub-
ject.

Mr. Buchanan. There are two methods of
proving the law, both by the statute, and also by
the testimony of a witness who is qualified to tes-
tify as to the law.

Mpr. Codding. Yes, but our objection now is to
your attempting to prove the law at all.

Myr. Buchanan. You haven't let it get that far
yet.

Mr. Heine. 1 wish to have your Honor’s rul-
ing on this expert as knowing the law,, and then
your Honor’s ruling, as I understand from our
conversation, will be adverse on that point.

The Court. 1 do not understand the law to be
as Mr. Buchanan says. If you have a volume of
statutes in front of you, instead of offering the
statutes, ask him if he knows what the statutes
are. He can say he knows that book as the au-
thorized publication of the statutes of a certain
place, and then offer the book.
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(Question and answer repeated by stenogra-
pher.)

Myr. Coddin\g. I move to strike out the answer.

The Court. Yes.

Q Are you familiar with the law governing the
registration of foreign companies in Brazil?
A Yes.

Myr. Codding. 1 object to the question.

The Court. Do not answer the questions until
counsel has an opportunity to object. Question
overruled. Strike out the answer.

Q I show you a book and ask you whether that is
a copy of the official edition of the laws of Brazil?

A Yes, it seems so. This is not the official pub-
lished by the government of Brazil. This is author-
ized to be published by the secretary of the justice.

Q Minister of justice?

A Yes.

Q And is that accepted in Brazil as a correct copy
of the law?

A Yes.

By the Court.

Q That is accepted in the courts of Brazil, is it,
as the law of Brazil?

A No. We have a special law for the corporations,
and this is the part referring to the corporations.

Q Would that be accepted in the Brazilian courts?

A Decidedly.

Q As the law of the country upon the subject
which it is supposed to cover?

A T think so.

The Court. 1 will allow that.

Mr. Heine. 1 offer that for your Honor’s in-
spection. I offer that in evidence now, for the
court to pass upon, and under the rule of the
Practice Act I think the court must pass on this
as official.

id

20

40



30

40

1

8tS

George William Chester, direct.

The Court. 1 will accept that as a copy of the
laws of Brazil.

Mr. Codding. But it is not offered actually in
evidence to be put before the jury, is it?

The Court. The jury can have it if they want.
I do not think it will do them any good. It is
printed in Portuguese. The testimony does not
get before the jury, excepting as they hear it.

Myr. Codding. The point I make, I am perfectly
willing to have the witness identify this as the
law of Brazil, and I am perfectly willing, if he
can produce a translation of it, to testify that is
a translation, but I don’t want, unless some rep-
resentation regarding the laws as a fact can hold
the defendant, I don’t want it introduced in evi-
dence so that it can be read to the jury, or any-
thing pf that sort.

The Court. 1 do not believe there is anybody
here can read that book to the jury.

Myr. Codding. 1 think I see your Honor’s point.
My objection should be to the translation.

Q You are, of course, familiar with the Portuguese

language?

A Yes, sir.
Q I will ask you to turn to the decree number 434

of July 4th, 1891.

Mr. Codding. 1 object to testifying from a
book. I don’t object to his turning to it.

Myr. Buchanan. Wait until there is a question
asked.

The Court. 1 will allow you to put in for the
present the translation of the part of the law
which you think is .material to this case, and
there I think you will have to stop, reserving to
the other side the motion to strike it out before
the jury.

Mpr. Heine. That is, your Honor does not wish
the translation to be read at the present time?
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The Court. No.

Myr. Codding. That is what I imagined you
were going to do.

Mr. Heine. No.

The Court. You can submit that to him, and
let the witness say, if he can, that is a translation
in English of that part of the statute, and then it
will go for what it is worth.

Q I show you section 11 taken from the Brazilian
year book, a compilation with which you are familiar,
and ask you if you will look at the translation here
of the section to which I have just called your atten-
tion in the official law, and state whether this is a
correct translation of the official edition?

Mpr. Codding. 1 object to the form in which it
is put. It must be a translation either made by
himself, or examined clearly through and com-
pared.

Mr. Buchanan. He is doing that now.

A Am I to compare the whole thing now ?

The Court. You will have to, sir, unless you
can say that you have already examined it, if
you have.

A Well, the first and second sections seem to me
to be exactly the same.

The Court. You must not read that out loud,
you must read it to yourself.

A It 1s impossible to translate reading aloud; I
have to compare first.

The Court. How much of that is it that you
want? Why not let the witness take it, and go
on with another witness?

A T can positively say this is a translation of that.

Q You can?
A Yes. This is the English translation of the Bra-

zilian law.
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The Court. That is the question you were

, asked.

Q That has been examined by you?

A Yes, so far as the four articles, or four sec-
tions, as you call it #re, it is all right, it is absolutely
the true translation.

Q Are you familiar with the year book from which
this is taken?

A Very much so.

Q Have you consulted the translation in that year
book and compared it with the original law?

A We have got it as information many times for
the people to copy it from our office.

Q From the consulate?

A Exactly.

By the Court.

Q And you have compared the translation?

A Exactly. These four articles or four sections
that I have read up to the present seem to be per-
fectly translated into English.

The Court. Let it appear on the stenographer’s
notes the numbers of those sections, so that there
can be no question about it.

A 1 have checked off up to the fourth section.

By Mr. Heine.

Q Look at chapter two, please.

Mpr. Heine. He referred to the first four sec-
tions of chapter one.

Turn to chapter two.

What article?

Article forty-six.

Yes.

And T direct your attention particularly to ar-
ticle forty-seven, and I will ask you to compare this
translation of article forty-seven right on down?

The Court. 1 think the witness had better take
the original statutes and compare them, so that

O PO PO
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we will not be losing time. Give him the number
of the sections you want him to identify, and then
let him say that the translation you produce is
the correct English translation of the Brazilian
law.

Q Witness is asked to compare the following sec-
tions from chapter two of the decree number 43 of
July 4th, 1891: Kindly compare the translation of
articles 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57,
58, 59, 60, 61, 62, 64, 85 and 79?

(Witness withdrawn.)

FRANKLIN O. CASE, a witness produced on behalf
of the plaintiff, being duly sworn according to law
on his oath, saith:

Direct examination by Mr. Heine.

Q Mr. Case, you are the secretary of the Brazilian

Dredging Company of South Dakota?

A Yes, sir.
Q And you were so in January and February,

1909?

A Yes, sir.

Q And you were at that time also the secretary of
the Brazilian Dredging Company of New York?

A From its organization; yes, sir.

Q From its organization in 1909?

A 1 have forgotten whether it is 1909 or 1908.

Q Well, from its organization?

A  From its organization.

Q And you are the custodian of the records of
both those companies?

A T am.

Q And you have produced in court, as called for,
the minute books of those two respective companies?

A  Yes, sir.

Myr. Heine. Subpoena duces tecum served on
the defendant, Harwood Fish, to produce a lease
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from the Brazilian Dredging Company of South
Dakota to Harwood Fish, dated February 23rd,
1909, and has failed to produce the same.

Mr. Codding. 1 ask, for the purpose of that
proposition, that the defendant be sworn, and
asked why he didn’t produce it. In other words,
I don’t care to leave the record in that shape, as
if he had refused to do it.

The Court. Well, I suppose at this stage of
the case all you can do is to prove that they made
a demand, and you can say you haven’t got it,
and then, of course—

Mpr. Heine. 1 can obviate that by other evi-
dence.

The Court. The rule is, of course, that when
a demand is made for the production of papers,
and they are not produced, then that opens the
door to secondary evidence.

Mr. Codding. 1 want to be utterly frank and
fair about the thing, and I wanted to have the
defendant tell where we think that is. As a mat-
ter of fact, I supposed this was the one. This
is a lease from the Brazilian Dredging Company
of New York, and apparently what he is after
i1s from the Brazilian Dredging Company of
South Dakota.

Myr. Heine. That is what the notice said, South
Dakota.

Myr. Codding. In looking over these papers I
attached this notice to this one, supposing I had
the right one. I am perfectly willing to explain,
for the benefit of Mr. Heine, where we think he
can get that lease.

Q Have you, as secretary of the Brazilian Dredg-
ing Company of South Dakota, in your possession a
duplicate original, or is it a copy of that lease to Mr.
Fish of February 23rd, 1909?

A It is a duplicate original.
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Q
A

It is a duplicate original?
Yes, sir.

Myr. Codding. May 1 have that statement
stricken from the record. My colleague has
called my attention to the fact that this was a
subpoena duces tecum, and not a notice to pro-
duce. That is a different proposition.

Myr. Oliver. My point was that the witness has
a right to be sworn and should be asked where
the paper was.

The Co>wrt. When you serve a subpoena duces
tecum that presumes the witness is going on the
stand to produce something. That is very differ-
ent from a notice to produce. So that statement
should be stricken from the record.

Mpr. Heine. 1 consent to that.

Q Is this your signature? Is that the seal of the
company ?

A Yes, sir.

Q Do you know the Signature of Mr. Fish?

A Yes, sir.

Q Is that it?

A Yes, sir.

Q Do you know the signature of J. G. Meyer?

A  Yes, sir.

Q Is that his signature as attesting witness?

A It s

Mpr. Oliver. Is the attesting witness here?

Q Do you know where Mr. Meyer now is?

A J. G. Meyer is living in Brooklyn. This is J. G.
Meyer.

Q Do you know the signature of Mr. Fish attached

to the assignment on the instrument purporting to
be an assignment?

A

I have always taken that for his signature. I

didn’t see him sign it.

Q

The other was signed in your presence?
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A Yes, sir.

Mpr. Heine. 1 offer this lease from the Brazil-
ian Dredging Company of South Dakota to Fish,
dated February 23rd, 1909.
(Lease entered in evidence and marked Exhibit
P. 1)
Q Do you know when that consent of the Brazil-
10 ian Dredging Company of South Dakota to the as-
signment of that lease was given?

Myr. Codding. Objected to on the ground that
the document speaks for itself.

The Court. You cannot contradict the record.

Mr. Heine. 1 am not trying to.

The Court. Then it speaks for itself. Dated
March—

Myr. Heine. No, sir; that is the assignment to
the Gem Dredging Company. I am asking about

2 the consent.

Mr. Codding. Then 1 object on another
ground, that the consent is not a consent until
it is signed.

Myr. Buchanan. Very well, then there was
never any consent given.

Mr. Codding. 1 object to any testimony ex-
plaining the document.

Q Was this assignment of this lease, Exhibit P. 1,
30 ~ Harwood Fish to Gem Dredging Company, ever
consented to by the Brazilian Dredging Company of
South Dakota?
A Yes, sir.
Q If you know, when?

Mpr. Codding. 1 object to the question as—
The Court. He says yes, that it was, but he
does not know when. There is nothing on that
paper to show when it was. The witness has said
that he had a duplicate original. He has not said
40 all those assignments were duplicate originals.
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Mpr. Heine. He identified the signature of Mr.
Fish on the assignment, and that is all.

The Court. Now you are asking about some-
thing else. It may very well be that there was
some other paper which was signed; it does not
appear, and you have got to show either that it
was not, or show the failure to produce it.

Mr. Heme. He has now testified that there
was a consent, and I have asked him when, if he 10
knows.

The Court. A consent by a corporation, there
i1s only one way a corporation can act. They
cannot act by parol. It must appear it was either
by some authorized signing of a paper, or by
some resolution passed on the minutes. Is not
that so?

Mr. Heine. Yes, sir; but this is in the nature
of secondary evidence, and I presume in order to
ask this question I should question Mr. Fish,
and if he didn’t produce it, that the document—

The Court. Not at all. You have to produce
the corporate minutes to show, and then if you
produce the corporation minutes and they fail
to show any assignment, then you have a right
to offer secondary evidence to show that there
was some resolution offered, which the secretary

20

failed to put on the minutes.

Q Have you, Mr. Case, the minutes of any meet- 30
ing of the directors or stockholders of the Brazilian
Dredging Company of South Dakota?

A Yes, sir.

Q Which would show the fact, as you have testi-
fied, that this lease was consented to?

A 1 have the minutes here, and if you will let me
have the lease I will look and see. Yes, sir.

Q Will you read into the record the resolution?

The Court. First give us the date of the meet-
ing. 40
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A “Meeting of the Board of Directors of Brazilian
Dredging Company of South Dakota, April 16th
1909,” on page 114 of the minute book.

Q Read the resolution?

A “Secretary presents request of Mr. H. Fish
that this company give its consent and approval to
his transfer of the lease he holds to the Gem Dredg-
ing Company. Moved by F. O. Case; seconded by
Mr. Meyer that such approval be given. Carried.”

Q That is correct—

Myr. Codding. They haven’'t proved them, hut
inasmuch as I want this evidence I am not object-
ing.

By the Court.
Q Were those minutes kept by you as secretary?
A Yes, sir.

By Mr. Heine.

Q And they correctly set forth the transactions
and doings at the various meetings, as kept by you?

A Yes, sir.

Q And it is approved as a correct and proper
statement of those transactions?

A Yes, sir.

Mpr. Heine. 1 offer in evidence that resolution
which has been read by the witness.

The Court. Admitted.

@ Is this the assignment referred to in that lease?
I show plaintiff’s Exhibit 1 and ask you if that is an
assignment, on the last page of that exhibit?

The Court. That is not an assigmnent; it has
not been signed by anybody.

Q A consent?

Ihe Court. It is not signed by anybody.

Mpr. Buchanan. We are not asking about the
consent. We are asking about the assignment,
The question is, is this the lease and the assign-
ment referred to in that resolution.
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Mr. Codding. 1 object to the question on the
ground that it calls for the conclusion of the wit-
ness as to the effect of a legal document.

The Court. 'No, he is asking him as a matter
of fact whether this is the lease and the assign-
ment that resolution refers to. He is not asked
to construe it.

A Yes, sir; it is. That is the lease and assignment
referred to.

Q Is there in your minute book of the minutes of
the South Dakota Brazilian Dredging Company, any
prior consent to this particular lease of February
23rd, 1909, of Harwood Fish?

A Consent to what?

Q Consent to the assignment?

A No, sir.

Q Have you got the map which was used? I have
asked you to produce the original map of the con-
cession of the Brazilian Dredging Company. Are
you able to do so?

I am not.

The reason is that—

It is in Europe at this time.
And is that a correct copy?
Yes, sir.

oOFOorD >

Of the official and authorized map issued to the
Brazilian Dredging Company of New York?

A It is.

Q At the time of their registration of their com-
pany in Brazil?

Mr. Codding. 1 object, unless the witness
shows some knowledge in the matter.

The Court. Yes, unless he knows. How does
he know when it was registered in Brazil?

Mr. Heine. 1 will withdraw that part of the
question. What I am trying to do is to prove
the map.
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Q Do you know this is a copy of the original map?

A 1 do.

Q Showing the concession of your Brazilian
Dredging Company of New York?

A Yes, sir.

The Court. Is that the property referred to in
that lease which you have offered in evidence?
10 Mpyr. Heine. Part of this; yes, sir. 1 will offer
this map in evidence.
(Map entered in evidence and marked Exhibit
P. 2)

Q Mr. Case, I show you a paper which is entitled
“Sketch of our Concession/ and ask you if you know
what that is?

A Yes, sir.

Q What is it?

A It was a sketch that Mr. Meyer drew of the

20 concession of the Brazilian Dredging Company be-
fore the property was surveyed.

Q Do you know the date when the property was
surveyed?

A Approximately.

Q What is it?

A The map was made fifth of August, 1909. That
is immediately after the survey wms completed.

Q And this was the map of your concession used
by the Brazilian Dredging Company prior to that
date?

A  Yes, sir. This sketch was used prior to the
survey’s completion.

Q And was that sketch the sketch from which the
lease referred to, Plaintiff’s Exhibit 1, was made, and
to which it refers in the body of the lease?

A This is the sketch that was used to define this
property.

Mpr. Heine. 1 offer that in evidence.
Mr. Codding. Offer what in evidence?
40 Mpr. Heine. The sketch.



99
Franklin 0. Case, direct.

Mr. Codding. Let me see it. 1 object to the
admission of the sketch on the ground that it
has not been shown to have any relevancy to the
issues raised by the pleadings.

The Court. The witness says it refers to the
property described in the lease, which has been
admitted in evidence.

Mr. Codding. In a lease.

The Court. 1 thought he said in the lease.

Mpr. Heine. In the lease marked in evidence.

Mr. Codding. Yes, in this lease marked in
evidence, but that is not the only lease in exist-
ence.

The Court. Oh, no. As long as that lease was
admitted, and as long as he says that sketch
refers to this property, it seems to me that is ad-
missible.

(Sketch entered in evidence and marked Ex-
Mbit P. 3)

Q Mr. Case, will you examine the minute book of
the Brazilian Dredging Company of South Dakota
and state whether down to March &h, 1909, the com-
pany had any lease other than the one marked in
evidence, Plaintiffs Exhibit 1, to Mr. Fish, or with
the Gem Dredging Company?

Mr. Codding. 1 object, that on the evidence
of representations there was no evidence given
that the defendant represented that he had a
lease from the Brazilian Dredging Company of
South Dakota. All that he represented was that
he had a lease, according to the plaintiffs testi-
mony, on valuable lands in Brazil.

Mr. Heine. The representation was that the
Gem Dredging Company had a lease on the 27th
day of February.

Mpr. Codding. But he didn’t represent, accord-
ing to his own statement—
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The Court. The minutes might not necessarily
show the transfers of title of property to the cor-
poration ; they might and they might not. Of
course, if you could show by some resolution they
authorized payment for the property, or some-
thing of that sort, that would show. But here
you have offered the lease, which has been ad-
mitted.

Mpr. Heine. This is a transfer from the Brazil-
ian Dredging Company to the Gem Dredging
Company, and in order to necessarily segregate
the locus, in order to show the misrepresentation
was made, I have got to show that there was
only this one lease at that time from this con-
cession, that covered a large amount of territory.
I would be open to the charge of uncertainty
as to the proof of misrepresentation if I didn’t
specifically pin it down to that particular prop-
erty. I want to exclude any other property from
the ownership of the company at this time, so as
to negative—I have got to do that in order to
make good my charge of misrepresentation.

(Question repeated by stenographer.)

The Court. You can ask him if the minutes
show anything.

(Question repeated by stenographer.)

The Court. That question I will overrule.

Mr. Heine. 1 will reframe that question by
inserting those words.

Q Do the minutes of that company show any lease
to the Gem Dredging Company, or Mr. Fish, prior to
that date, March &h, 1909?

A That is the only lease the minutes show a
record of.

Q Now, Mr. Case, do you know whether down to
that date, March &h, 1909, the Brazilian Dredging
Company of South Dakota gave any lease of any lands
on its concession to Harwood Fish, or to the Gem
Dredging Company, other than Plaintiff’s Exhibit 1?
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Myr. Codding. 1 object to the question.

The Court. 1 do not see what your object is
in proving that, Mr. Heine, because the corpora-
tion could not act unless it appeared on the min-
utes. Not unless you want to show that some-
thing was done which the secretary failed to
put in the minutes, then you could prove it.

Mpr. Heine. 1 think, as a matter of precaution,
there is nothing that appears in the minutes,
and now the secretary does not know of anything.
It seems to me by that I have tied the rope at
both ends.

Mr. Codding. 1 am objecting to this whole
line of examination on the ground that he is
simply inquiring as to a lease from the Brazil-
ian Dredging Company of South Dakota, and
there is no allegation on the part of the plaintiff
that any description of a lease was made, that
he simply said he had a lease on grounds in
Brazil, and I really feel as if I ought to move
to strike out the whole testimony.

The Court. 1 will let it stand for the present.

Myr. Heine. 1 have got to show—

The Court. It is in, Mr. Heine. There is
nothing to argue about.

Q Will you now look at the minute book of the
Brazilian Dredging Company of New York, if you
have it?

Myr. Codding. 1 object, because there are no
such allegations in the complaint.

The Court. There is no allegation in the com-
plaint of having a lease made from the Brazilian
Dredging Company of New York.

Mr. Heine. No, but if your honor will allow
me, the proof that I am endeavoring to put in
now is to this effect: That the representation
made by Mr. *Fish was that the Gem Dredging
Company had a lease of certain lands in Brazil,
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and certain specific lands in Brazil on the Jequit-
inhonha River.

The Court. From a corporation known as the
Brazilian Dredging Company of New York?
You might just as well offer proof to show he
had a lease from the Standard Oil Company,
when the lease was from the Pennsylvania Rail-
road Company.

Mr. Codding. If the gentleman is attempting
to prove by exclusion that this man didn’t have
a lease, he has to take every man in the United
States and prove that he didn’t give him a lease.

The Court. The allegation is that they had a
lease made by the Brazilian Dredging Company
of South Dakota, and there is evidence that there
was such a lease, and you have got to confine,
your proof to that. If you want to bring in the
other corporation, you have got to amend your
complaint.

Mr. Heine. The fact is that the Brazilian
Dredging Company of New York is owned by the
Brazilian—

The Court. 1 do not care anything about that,
Mr. Heine. You have asked a question which I
have overruled, in relation to the Brazilian
Dredging Company of New York. If you want
to bring thqt in, as I say, you must amend your
complaint.

Q Did you have any conversation with the defend-
ant in this case in January, or early in the year 1909,
regarding the Gem Dredging Company?

A  Yes, sir.

Q When and where was this conversation, as
nearly as you can fix it?

A At the office of the Brazilian Dredging Com-
pany of South Dakota, 237 Broadway, New York.

Q Was anything stated in any conversation, and
A You can identify it do so, regarding the subject of
registration of companies in Brazil ?
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Mpr. Codding. Objected to as immaterial to any
issues raised here. There is no allegation in the
complaint to substantiate it.

The Court. The only allegation is that he rep-
resented that the Oem Dredging Company had a
lease from a corporation known as the Brazilian
Dredging Company of South Dakota, and that
you have proved.

Mpyr. Heine. This proof is directed to the ques-
tion of knowledge of the Brazilian law. That is
the question that has been raised before.

The Court. There is no such allegation in the
complaint.

(Argument by Mr. Codding.)

(Question repeated by stenographer.)

The Court. 1 will allow the question.

Mr. Codding. 1 object to the question on the
ground that the witness has not been shown to
be a lawyer.

The Court. No, he cannot testify to his con-
clusions.

Mpr. Heine. 1 am not going to ask him as to the
law.

The Court. He can only testify to statements
made by the defendant. That is all.

(Question repeated by stenographer.)

A Yes, sir.
Q Then state what the defendant said, and what
you said to the defendant on that subject?

Mr. Codding. Objected to as irrelevant and
immaterial and incompetent, and not having to
do with the question raised in the pleadings, or
not haying anything to do with the representa-
tions as proved by the plaintiff on the stand.

The Court. The question as asked is too broad.
Any statements made by this witness to the de-
fendant certainly would not be competent. Any
statements made by the defendant showing that
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he knew that the Brazilian Dredging Company
did make a lease might be competent. I will ad-
mit them.

Mr. Buchanan. Or statements made by this
witness to the defendant.

The Court. But you cannot manufacture tes-
timony that way, by haying somebody go to a
defendant and make a statement, and hold them
for that. What he said, or what he said in answer
to something this witness may have said might
be competent.

Myr. Heine. 1 will withdraw that question.

Q State, giving the date as near as you can, what
was said by the defendant to you, and by you in an-
swer to the defendant, regarding this subject of regis-
tration of companies in Brazil?

A About the first of February, I should say, pos-
sibly a little before that, in talking with Mr. Fish in
regard to the requirements of Brazil, I informed him
that his company would have to be registered before
they could enter into a possession of their property,
or operation of their lease. Mr. Fish said he didn’t
believe that was necessary as long as they were only
leasing the property; that that might apply while they
were owning the property, or owning the concession,
such as the Brazilian Dredging Company of South
Dakota did. 1 told him that the company must abso-
lutely be registered under the laws of Brazil, before
they could do anything, otherwise they had absolutely
no protection.

The Court. Not what you said to him. It is
what he said.

Mr. Buchanan. May we note an objection to
that ruling, your Honor ?

Q You have been in Brazil, Mr. Case?
A Yes, sir.
Q When did you make your first trip there?
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A 1908, about the first of August, I should say,
my first visit, and I have been there since.

Q And were you, at the time you visited Brazil
in 1908, on the property covered by the concession of
the Brazilian Dredging Company?

A Part of it; yes, sir.

Q Did you, at that time, go over the property cov-
ered by the lease, plaintiff’s Exhibit 1?

A No, sir; I didn’t go as far north as Mr. Fish’s
concession or lease.

Q Did you, while in Brazil, make a search for en-
gineering reports covering the property held by the
Brazilian Dredging Company?

A Not particularly in Brazil.

Q Have you made search anywhere?

A Yes, sir.

Q State where, and what your efforts have been?

Mpr. Codding. Objected to as irrelevant and in-
competent, I don’t know what it has to do with
the case.

The Court. 1 can see how it might possibly be
made competent. Go on.

A The published reports of the United States con-
sul. The books that were published by Brazilian au-
thority and distributed at the World’s Fair; the Pan-
American, and various—

The Court. Do you think that is competent
testimony?

A (Continued)—various engineers’ reports.

The Court. Stop. Do you think that is com-
petent testimony, to go to the World’s Fair and
gather up a lot of reports and make them com-
petent?

Mpyr. Heine. 1 am simply wanting to prove we
made a search for engineers’ reports.

The Court. He made a search by gathering up
circulars at a World’s Fair. Certainly that is not
testimony.
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Q There was at that World’s Fair a Brazilian ex-
hibit, was there?

A It was the official Brazilian bulletin that was
issued at the World’s Fair at St. Louis, Missouri,
issued by the Brazilian Government.

The Court. You cannot prove it legally that
way.

Q You made a search for engineering reports?

A Yes.

Q What source did you go to to find reports on
this Brazilian property?

Myr. Codding. Objected to as irrelevant and
immaterial and incompetent.

The Court. Where he went is competent.

Mr. Codding. 1 will withdraw that objection.

A Various engineers who had been to Brazil, and
various published reports on Brazil.

Q Can you name any of those engineers, or the
names of engineers who made those reports?

A Mr. T. Milton Johnson, who 1s reputed to be an
engineer. I have seen the report. Messrs. Challot
and Sharp. Touzeau of London.

Q Did you read those reports and go over them?

A Yes, sir; I have read them all.

Q Did you find in any of those reports matters
covering the concession of the Brazilian Dredging
Company?

A Not that identical property; no, sir.

Q Did you find in any of those reports matters
covering the specific lots covered by this lease, plain-
tiff’s Exhibit 1?

Mr. Codding. 1 object.

The Court. It seems to me that is the worst
kind of hearsay testimony you are trying to get
in now.

Mr. Heine. 1 am asking him whether he
found—



107

George William Chester, direct.

Q

The Court. You are asking him if he read
something, and what he found. The best evi-
dence of that is to produce the paper, and we
can see for ourselves.

Myr. Buchanan. There was nothing found, and
we haven’t anything to produce.

The Court. You can produce the papers and
show by them what was there. Not what some-
body else thought he found, or didn’t find

I show you booklet prospectus of Brazlian

Dredging Company, and on page two I ask you to
look at a report by VY. G. Meyer, referring to Identifi-
cation D. 1.

Mr. Buchanan, Can we interrupt now to put
the consul back on the stand, in order to let him
go?

The Court. Yes, you may do that.

(Witness withdrawn.)

GEORGE WILLIAM CHESTER, resumed.
Direct examination (continued).
By Mr. Heine.

Q

Have you compared these sections which I de-

tailed to you?

O PO PO P

Yes, sir.

With the translation?
Absolutely true.

From the year book?
Yes, sir.

How have you found it?
Absolutely true.

Mpr. Heine. Then I offer the book and the laws
of thé sections.

The Court. The witness testifies that the num-
bers of the sections as read to him he has com-
pared with the English translation, and the Eng-
lish translation is absolutely correct.
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Mpr. Heine. 1 offer the official book.

The Court. 1 admit the original law, and I
admit the translation, for the time being, reserv-
ing you the motion to strike out.

Myr. Codding. We admit that is the Brazilian
law, and that is a correct translation of those

- sections.

Myr. Heine. 1 want to have this yellow paper
marked as the sections that were examined by the
witness.

Mpr. Buchanan. Let the record show first the
offer of the volume of the Brazilian laws.

The Court. That is in, and I have admitted it,
reserving the motion to Mr. Codding to strike
it out.

Mr. Codding. Do I understand that is in such
shape Mr. Buchanan can read it to the jury?

The Court. If he can read it, yes.

(Volume of laws entered in evidence and
marked Exhibit P. 4.)

(Translation of sections entered in evidence
and marked Exhibit P. 5.)

Mr. Buchanan. Exhibit P. 5 is offered as to
sections 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56,
57, 58, 59, 60, 61, 62, 64, 79 and 85, of Chapter
two, being the paper which the witness has testi-
fied contains the true translation of the respec-
tive sections of the Brazilian law.

The Court. That I admit, reserving the right
for Mr. Codding to move to strike out.

No Cross Examination.
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. I
FRANKLIN O. CASE, resumed.
Direct examination (continued) by Mr. Heine.

Myr. Heine. 1 offer in evidence the prospectus
marked D. 1 for Identification. This is a pros-
pectus of the Brazilian Dredging Company, con-
taining reports of W. G, Meyer, and what pur-
ports to be reports of other engineers.

(Prospectus heretofore marked D. T for Identi-
ficatiop, entered in evidence and marked Exhibit
P. 6.

Q Are you familiar with the contents of that pros-
pectus?

A Yes, sir.

Q Did you assist in the preparation of it?

A To a certain extent; yes, sir.

Q Did you compare the extracts from engineers’
reports there with the original reports?

A . Not with the originals; no, sir. Only in some
instances.

Q In what instances, if any?
A In Mr. Meyer’s.

Adjourned until to-morrow.
Wednesday, October 15, 1913, at 10.00 A. M.

ja
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NEW JERSEY SUPREME COURT.
UNION COUNTY CIRCUIT.

October Term, 1913.

Emile Lams Action

Us. at Law.

No. 7 in

Harwood Edward Oderey Fish. the List.
Transcript of stenographer’s notes of evidence
taken in the above entitled cause, before Hon. Benja-
min A. Vail, Circuit Court Judge, and a jury, at the
Court House in the City of Elizabeth, N. J., on the

fifteenth day of October, A. D. 1913, at 10.00 A. M.
Appearances:

Mr. M. Casewell Heine, Mr. Malcolm G. Buchanan,
for the plaintiff.

Mr. Charles A. Trimble, Messrs. Codding & Oliver,
for the defendant.

FRANKLIN O. CASE, resumed.
Cross examination by Mr. Codding.

Q Did you testify that there had been any lease
made to Mr. Fish by the Brazilian Dredging Com-
pany previous to that one you read over there?

Myr. Buchanan.” Objected to as an improper
question.

The Court. It is cross examination.

Mr. Buchanan. 1t is a question whether he
testified. That is not proper.

The Court. Yes, if that is your objection.
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Q Was there ever any lease made by the Brazilian
Dredging Company, to your knowledge, previous to
the one that you testified to on the book?

A The records speak of none.

The Court. That is not the question.
(Question repeated by stenographer.)

Mpr. Buchanan. Objected to, unless the ques-

tion states to whom the le”se was made.

Q To the defendant in ,this case, by the Brazilian
Dredging Company?

Mpr. Buchanan. Objected to as not being ma-
terial to the question in issue.

The Court. Question allowed.

Mpyr. Buchanan. The question is whether there
was any other lease made to the defendant, Har-
wood Fish. The issue in this case, and what has
been testified to in this case, relates to leases
owned by the Gem Dredging Company at the
27th day of February.

The Court. Question allowed.

A Can I answer that question in my own way?

The Court. No, you can answer the question.
If you cannot answer it, you can say so.

A 1 don’t know whether you call it a lease or not.
There was a document issued.

Q What?

A There was a lease drawn up and signed by the
president and the secretary.

Q Who is the secretary?

A Myself.

Q And you did, the secretary, sign a lease to the
defendant, in the name of the Brazilian Dredging
Company, before the one you testified to?

A 1 signed a document purported to be a lease;
yes, sir.

Q I hand you a document which purports to be a
lease from the Brazilian Dredging Company, a cor-
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poration organized under the laws of South Dakota,
and Harwood Fish, of the City of New York, dated
the second day of November, 1908.

Mr. Heine. To whom?
Mr. Codding. To Harwood Fish.

Q And this lease purporting to be signed by the
Brazilian Dredging Company, W. G. Meyer, presi-
dent, and F. O. Case, secretary, and ask if you signed
that document?

A T signed that.

Q Is that the corporate seal of the Brazilian
Dredging Company?

A It is.
Q Affixed there how?
A By myself.

Q What is the signature of the man purporting
to be president, who is that?

A W. G. Meyer.

Q Was he president of the company?

A He was president of the Brazilian Dredging
Company of South Dakota; yes, sir.

Mpr. Codding. 1 offer the lease in evidence.

Myr. Heine. Objected to.

Mr. Codding. 1 will mark it for identification
at present.

(Lease marked D. 6 for identification.)

Q You said, did you not, on direct examination,
that you told Mr. Fish that a company not registered
in Brazil could not do business there?

A Yes, sir; I did.

Q Was the Brazilian Dredging Company of South
Dakota, whose name, and who apparently executed
the lease I have just shown you marked for identifica-
tion D. 6, was that company registered at the time
in Brazil?

A No, sir.

Q What did you get as a company?
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That was New York.

That is New York, yes.

No, sir; it was not.

What did you get from Mr. Fish for that lease?
Myr. Heine. Objected to.

o o

A T never knew.

Q As a matter of fact, do you not know that the
company received five thousand dollars for that lease?

Mr. Heine. Objected to.

A They did not.

Myr. Codding. 1 asked him if he knew. He is
an officer of the company.

The Court. The question is do you know?

A They did not.

Q Who received any money that was paid for that
lease?

Mr. Heine. Objected to.

A I don’t know anything about that.

Q Then what property at that time did the Bra-
zilian Dredging Company of South Dakota purport
to own in the United States of Brqzil along the Jequi-
tinhonha and Caethe Mirim Rivers?

A About a concession of about twenty miles of
river property on the Jequitinhonha and Caethe
Mirim Rivers.

Q How then do you justify your statement that
a company could not do business in the United States
of Brazil unless it was registered there, or hold prop-
erty, when you say now that your own company didn’t
do it?

Myr. Heine. Objected to. That is purely an
argumentative question.

The Court. 1 think it goes to the question of
the accuracy of this witness’ testimony, who is
an officer of the company. He has said, and it
appears now that he executed papers which might
be inferred from his testimony were of no valid-
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ity. I think it goes to the credibility of his testi-
mony.

A We didn’t own it.
The Court. Just answer the questions.

You didn’t do any business?
We did not own it.
You didn’t own it?
No, sir.
Then this lease which purports to be given by
the Brazilian Dredging Company of South Dakota,
upon property in Brazil, was given, and signed,.by
the president of the Brazilian Dredging Company and
by you as secretary, when you didn’t own any prop-
erty there?

A Yes, sir.

Q What excuse had you for giving such a lease

O PO

then? . .
Mpyr. Heine. 1 object as irrelevant.

The Court. Perfectly relevant on cross exami-
nation of this witness.

A The president, Mr. W. G. Meyer, had been to
Brazil many times and had deeded, we supposed, the
property to the Brazilian Dredging Company of South
Dakota, and the board of directors believed that they
owned the property and had title to it. I had been
to Brazil, just returned about the time of this lease,
and reported to the board of directors that under the
law of Brazil we did not own property and could not
own property in the State of Brazil. We simply had
a contract with Mr. Meyer for the titles. The board
of directors—

mQ Then on top of that you went ahead and gave
this lease, did you?

A Personally; yes, sir. The board of directors
never gave a lease until they had the right.

Q You spoke of a concession in Brazil of this
property along the Jequitinhonha River. That con-



115
Franklin 0. Case, cross.

cession must have been made to somebody by the
Government?

A Yes, sir.

Q Who was it made to?

A Made to Louis Esteven Furtado da Leite.

Q Then this gentleman with the unpronounceable
name had the concession from Brazil?

A No, you didn’t let me finish. And from him.
was supposed to be transferred to Jesse R. Grant,

The Court. No supposition about it.

A 1 don’t know that.

Q As a matter of fact, so far as you know as an
officer of the Brazilian Dredging Company, the title
of the company, rightly or wrongly, came through
Jesse R. Grant?

A Yes.

Q Who was Jesse R. Grant?

A Jesse R. Grant was the president of the Brazil-
ian Dredging Company, or at least had been the presi-
dent of the Dredging Company of South Dakota,

Q Son of former President General Grant?

A Yes, sir.

Q Then the Brazilian Dredging Company of South
Dakota was practically the holding company, that
is through a trustee, at this time when you gave the
lease?

Mpr. Heine. Which lease?
Mr. Codding. The lease marked as D. 6 for
identification.

A No, I should say no.

Q Do you admit then that the giving of this lease
marked for identification D. 6, was a fraudulent trans-
action on your part and the president of the Brazil-
ian Dredging Company?

A I don’t know whether I would admit it as a
fraudulent transaction or not.

Q Had you ever given any other leases of this
kind on this property?
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A No, sir.

Q You had not?

A 1 believe not, prior to that date.

Q Just think that over and I will wait a moment
for you?

A 1 believe there were no leases given prior to
this.

Q Are you sure about that?

A Practically positive.

Q You looked through the minutes to discover
that, didn’t you?

A Yes, sir.

Q You can’t find any in the minutes?

A 1 see no record. Simply hastily glancing over
them.

Q Well, you are satisfied there isn’t any record
of it in the minutes, aren’t you?

A Yes, I think there is no record.

Q Yesterday you didn’t find the record of this
lease in the minutes, did you?

A' No, sir.

Q I mean the lease marked for identification D. 6,
you didn’t find that in the minutes yesterday?

A No, sir; no record of it.

Q Then when you answered that you didn’t dis-
cover any other leases given by this company to other
people, you mean that so far as the minutes- of the

30 company show, don’t you?

40

A Yes, sir.

Q Have you any personal knowledge of any other?

A T think this was the first lease issued.

Q Do you know a Mr. T. J. Yost of New York?

A Yes, sir.

Q Who is he?

A 1 don’t know who he is.

Q Did you ever have any business dealings with
him?

A Yes, sir.
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Q Ever make a lease to a company of which he
was president?

A No, sir.

Q Ever sign any sneh lease?

A No, sir; not that I know of.

Q Did you ever know of a lease being made by
the Brazilian Dredging Company of South Dakota,
to anyone, which lease afterwards became the prop-
erty of the Diamond Gold Dredging Company?

A 1 can’t place the Diamond Gold Dredging
Company. If you will let me see who the officers were.

Q I will show it to you, but just answer the ques-
tion first, if you can?

A 1 can’t place the Diamond Gold Dredging Com-
pany, no.

Q I hand you a document endorsed on the outside
“Diamonds and Gold,” and ask you if that document
does not refresh your memory about a lease of that
kind?

A No, sir; it does not. I don’t believe Mr. Yost
ever had a lease.

Q Did Mr. Yost, or anybody representing him,
ever have an option from your property?

A  Yes, sir; he did.

Q When was that?

A I can’t give you the exact date, but it was be-
tween March 3rd and November 4th, 1908, some time.

Q Where did you discover that, Mr. Case?

A It was issued while I was in Brazil.

Q But the records show?

A No, the records show nothing.

Q But as a matter of fact you remember there was
some kind of an option?

A I know there was an option given to Mr. Yost;
Yes, sir.

Q When were you in Brazil?

A 1 was in Brazil July, August, September and
part of October, 1908.
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Q Is that another case of this company giving an
option on property they didn’t own?

A Yes, sir; it seems to be.

Q Anybody else have one of those peculiar leases?

A Yes.

Q Who?

A Several different parties. Mr. Willfong, Mr.
Paterson, Mr. Ernge, and the Black Sand Company,
and several other parties may have had options.
Several of them were given while I was in Brazil, that
I have heard oC

Q The Toronto Brazilian Company?

A 1 don’t know the official titles of those compan-
ies. I only know the names of the parties with whom
we dealt. I think that was either Paterson or Will-
fong.

Q These people paid for these options, didn’t they,
or don’t you know?

A 1 don’t know. Some of them did and some of
them didn’t.

Q You were shown on direct examination a pros-
pectus of the Brazilian Dredging Company, which
was marked Plaintiff’s Exhibit 6 and as I remember
it, you testified that you assisted in the preparation
of it?

A Yes, sir; slightly.

Q On the second page of this prospectus I call
your attention—this is a prospectus of the Brazilian
Dredging Company which you identified and said
you took part in preparing, I call your attention to
these wbrds: “This is not a company gotten up to
rob innocent buyers. We have our property bought
and paid for.” Do you remember that?

A T remember it most distinctly.

Q WBEs that true?

A It was not. It was bought and paid for, yes.
I will change that. It was bought and paid for as
far as we knew.
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Q Mr. Fish had copies of this prospectus, didn’t
he?

A Undoubtedly, several of them.

Q Didn’t you give them to him? Didn’t you give
him what literature he asked for?

A I don’t know as he ever asked me, but they were
supplied freely.

The Court. Answer the question.

A If he asked me I gave them to him?

Re-direct examination by Mr. Heine.
Q Mr. Case, you testified that when you went to

Brazil in 1908, you found that the Brazilian Dredg-

ing Company of South Dakota had nothing but a lease
from Mr. Meyer?

A Yes, sir.

Q Will you state what was done then in regard to
this question of the leases of the Brazilian Dredging
Company? Explain that.

A I came home and reported to the Board of Di-

rectors, as to the conditions as I found them in
Brazil—
The Court. He has already testified to that.
Do not cumber up the record with repetitions;
Mpr. Coddingf We have no objection.
The Court. But I have.

Q Did the Brazilian Dredging Company, after
you found this situation in Brazil which you have
testified to, do anything to rectify that situation?

A Yes, sir.

Mr. Codding. 1t is a corporate act, and I ob-
ject to it. I move the answer be stricken out.
The best evidence are the minutes.

The Court. Strike out the answer.
Q Can you tell from the minute book whether

any corporate action was taken by the Brazilian
Dredging Company?
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The Court. The best evidence is to offer the
book and we will see.

Q Can you turn to a resolution there which has
reference to corporate action on the subject of this
lease?

A Yes, sir.

Mr. Codding. 1 am not sure whether the book
has been offered. I think by your question that
you doubt it yourself.

Myr. Heine. Only one page of it was offered. I
will offer that entire minute book in evidence.

Mr. Codding. We don’t object to it.

The Court. Now you can refer to the book.
That is the best evidence, and the only evidence.

(Minute book entered in evidence and marked
Exhibit P. 8.)

Shall T read?

Have you found it?

Yes, sir.

State the date of the minutes of that meeting?
November 20th, 1908.

Will you state what action was taken at that
meeting?

A Meeting of the Board of Directors of Brazilian
Company of South Dakota, pages 78 and 79. After
general discussion as to the needs for an immediate
registration of the company under the laws of Brazil,
and a statement of the requirements, the following
resolution was presented by F. O. Case: Kesolved,
that whereas the Brazilian Dredging Company of
South Dakota find difficulty in registering in Brazil
by reason of the fact that a certificate from a respon-
sible foreign bank that a sum equal to ten per cent,
of the capitalization has been actually paid in cash
to the company, and whereas, as a matter of fact, the
entire capital stock of this company has been fully
paid up by taking therefor the property in Brazil

O PO PO »
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and it being impossible to get the said certificate with-
out paying into a bank one hundred thousand dollars
in cash, and this company finding it is unable to do
so, now, on the advice of counsel, a holding company
is to be organized under the laws of the State of New
York, having a capital of one hundred thousand dol-
lars; the aforesaid property in Brazil is to be con-
veyed to the said NeAv York company in consideration
of all of its stock, which stock i1s to be turned over to
the Brazilian Dredging Company of South Dakota.
Now, therefore, be it resolved that we do hereby au-
thorize and instruct Mr. Jesse B. Grant, as trustee of
Mr. W. G. Meyer, to transfer to the Brazilian Dredg-
ing Company, a company to be organized under the
laws of the State of New York, with a capital of one
hundred thousand dollars, all the rights or interest
this company may have in .Brazil by virtue of contract
of purchase originally made with William G. Meyer,
in payment of its entire capital stock, to be issued in
the name of the Brazilian Dredging Company of
South Dakota. Transfer of property or concession
to be made as soon as the Brazilian Dredging Com-
pany of New York is registered in Brazil, and we
hereby authorize and request Mr. Grant, or Mr.
Meyer, or both, to make such contracts, or take such
steps in their own name, or in the name of this com-
pany, under the advice of counsel, as may be necessary
to effect such transfer to the Brazilian Dredging
Company of New York. Moved by Mr. Beck, sec-
onded by Mr. Griswold, that the foregoing preamble
and resolution be adopted. Carried.

Q Is that all?

A Yes.

Q After that resolution the Brazilian Dredging
Company of New York was incorporated and regis-
tered in Brazil?

A It was.

40
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Q And thereafter a lease was given by the duly
registered company in Brazil to Harwood Fish?

A Yes, sir.

Q And substituted for the plaintiff's exhibit—

Objected to as leading.

The Court. 1 thought I had ruled upon this a
number of times. The only way of proving those

10 things is to produce the corporate minutes. You

are asking the secretary what* was done. It may
have been done and may not have been done. I
will strike out all this testimony this witness has
given as to what occurred afterwards, because
it appears that the best evidence would be the
corporate minutes.

Myr. Heine. 1 will withdraw the question.

Q Have you with you the minutes of the Brazilian
Dredging Company of New York?
2 A T have.
Q Will you kindly produce them?

Mpr. Heine. 1 offer those in evidence.

Myr. Oliver. You haven’t proved the incorpora-
tion of it yet.

The Court. This whole examination is irregu-
lar because it is re-direct examination. All this
should have been brought out on the direct ex-
amination.

7 Q Have you a certificate of the registration of the
Brazilian Dredging Company of New York?
A Yes.

Mpr. Heine. Here is a certified copy of the cer-
tificate of the Brazilian Dredging Company of
New York, which I offer.
Mpr. Codding. 1 have no objection whatever.
The Court. 1t is admitted.
(Certificate entered in evidence and marked
40 Exhibit P. 7.)
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Mpr. Codding. The defendant was under a sub-
poena duces tecum to produce an original lease.
It was proved yesterday, but I want to be put on
record as obeying all subpoenas. We have dis-
covered the lease and we will produce it now.

The Court. It was a subpoena duces tecum.
The only way they can offer that is to put the
witness on the stand, he was subpoenaed, and
ask him to produce it.

Myr. Codding. 1 mean I want to announce I
have it here.

Myr. Heine. The duplicate original was ad-
mitted in evidence yesterday.

Mpr. Oliver, We want to obviate any question
about the failure of the defendant to produce it.

Mr. Heine. No, there is no question. The
only thing we would like to get is the check of
the building and loan association.

Q Will you produce the minute book of the com-
pany?

A Yes, sir.

Q1 Does that show the meeting of the incorpora-
tors, and so on?

A Yes, sir.

Mpr. Heine. 1 offer that in evidence now.

The Court. It is admitted.

(Minute book of the Brazilian Dredging Com-
pany of New York entered in evidence and

marked Exhibit P. 8)

Q Can you find on record in, those minutes now
any action in regard to the registration of that com-
pany in Brazil?

Yes, sir.

What is the date of those minutes?
December 3rd, 1908.

What do you find recorded in regard to that?

O PO
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“First meeting of the Board of Directors of 40
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the Brazilian Dredging Company of New York, De-
cember 3rd, 1908. Upon motion regularly made, sec-
onded and unanimously adopted, it was resolved that
this company be registered under the laws of Brazil,
and the officers of the company forthwith cause to be
prepared, executed and delivered a power of attorney
to William G. Meyer, and all instruments to carry
this resolution into effect.”

Q Do you find anywhere a reference to whether
or not that registration was effected?

Mpr. Codding. 1 object as immaterial.

Mr. Buchanan. 1t is for the purpose of ex-
plaining testimony which was brought out on
cross examination by the defendant.

The Court. 1 do not see that at all. The ex-
amination of this witness was perfectly legiti-
mate. I do not see that you can bring in another
corporation, although it is nearly the same.

Myr. Buchanan. They brought in the other
company on cross examination.

The Court. They had a right to do it to affect
the credibility of this witness, and there is noth-
ing for you to explain.

Mpr. Buchanan. Haven’t we a right on re-direct
examination to have him explain the acts testi-
fied to on cross examination?

The Court. This does not explain it at all.
You are asking him to go now into the organiza-
tion and business transactions, and it is entirely
incompetent.

Myr. Heine. Simply to show that the company
was registered, and a lease was given to Mr. Fish,
substituted for the lease from the company that
was not registered by a company that was reg-
istered.

The Court. Then that would sustain their con-
tention that he made a statement that he had the
lease, that he did have it.
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Mpr. Buchanan. His statement was that the
company had the lease.

The Court. 1 will allow you to do that.

A There is no record in the minutes of the New
York company that the registration was completed.

Q Have you any official evidence, or any certifi-
cate of registration of that company?

A Yes, sir.

Q Will you produce that?

Myr. Heme. 1 offer in evidence certificate of
registration of the Brazilian Dredging Company
of New York, dated January 21st, 1909, issued
by the President of the Republic of the United
States of Brazil.

(Certificate entered in evidence and marked
Exhibit P. 9.)

Q Can you find, Mr. Case, in the minute book of
the Brazilian Dredging Company of New York, a rec-
ord, of any lease given by the New York registered
company, to Mr. Fish, for the same property covered
by Plaintiff’s Exhibit 1?

A No record of any specific lease in the New York
company’s minutes.

Q Is there any reference which covers lease that
was given by the Brazilian Dredging Company of
South Dakota, Plaintiff’s Exhibit 1?

A Yes, sir.

Q What is the date of the meeting in which that
reference appears?

A May 17th, 1909.

Q And what is the statement in the minutes?

The Court. That is two months subsequent to
the time these alleged representations were made.

Mpr. Heine. Yes, but it is not addressed to the
question of representations; it is addressed two-
fold, first, to the question of—
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The Court. 1If you have any fraud which would
sustain a, verdict, the fraud must have been com-
mitted on or about the 27th of February, 1909.
What was done afterwards is not material to
this case at all.

Mpr. Heine. We have got to show the falsity of
the representations, the representations being—

The Court. 1 have opened the door quite broad
in this case, more than I think I ought to. I will
not allow you to prove anything that occurred
subsequent to the 27th of February, unless it is
an admission by the defendant. The fraud was
committed at that time.

Myr. Buchanan. 1 take an objection.

Myr. Heine. Has your honor ruled on this ques-
tion as to the minutes?

The Court. 1 have ruled on it.

Myr. Heine. 1 take an objection..

Q You stated, Mr. Case, if I remember your testi-
mony, that the property in the Brazilian concession
which was owned, or which the Brazilian Dredging
Company of South Dakota had, was in the prospectus
Plaintiff’s Exhibit 6 in which the statement was that
the property was bought and paid for, you stated
that the property was bought and paid for, but not
owned. Will you kindly explain that statement, if I
have got it correctly?

A 1 think you .have pretty near it, if we didn’t
have title to it. Why, the property was—Mr. Meyer
represented the property was under option to him
through leases, and the Brazilian Dredging Company
of South Dakota was organized, and its stock paid in
full by buying from Mr. Meyer this property. They
issued the stock to Mr. Meyer in payment for the prop-
erty, but the title had not yet passed, and was still
in him.
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Re-cross examination by Mr. Codding.

Q Mr. Case, you testified that at the execution of
this lease which has been marked for identification
D. 6 which was witnessed by you as secretary, that
Mr. Fish didn’t pay anything for that lease, as far
as you knew?

A 1 said I didn’t know of anything being paid.

Q I hand you the lease and ask you if on the sec-
ond page of it this does not occur?—

Mr. Buchanan. Objected to; of course, the
lease speaks for itself, if it is going to be offered
in evidence.

The Court. The lease speaks for itself. You
cannot refer to the contents of it unless it is in
evidence.

Q As a matter of fact don’t you know, Mr. Case,
that the money you received for that lease—the com-
pany received for that lease, which is marked D. §)
was the money that was used by the Brazilian Dredg-
ing Company to pay for its registration in Brazil?

A I know that it wasn’t.

Q Did you ever tell anybody it was?

A No.

Q Didn’t you tell him it was?

A I never knew when the money was paid, if it
was paid, so I could not.

The Court. That is not the question. The
question is, did you tell him it was?

A No, sir.

«q
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George S. Wilson, direct.

GEORGE S. WILSON, a witness produced on be-
half of the plaintiff, being duly sworn according to
law on his oath, saith:

Direct examination by Mr. Heine.

Q Mr. Wilson, you are an engineer by profession?

A Yes, sir.

Q Will you state what experience you have had
in engineering lines?

Mpr. Codding. Objected to, unless there is some
previous evidence laid to show what relevancy
an engineer’s testimony may have.

The Court. 1 cannot see now what relevancy
an engineer’s testimony would have on the repre-
sentations, unless you had shown that the repre-
sentations were founded upon something that the
engineers had told the defendant.

Mpr. Heine. The testimony of this witness will
be addressed to the representation that the leased
property on the Jequitinhonha River was tested
and proved as a diamond and gold property. The
plaintiff s testimony was that engineers had said,
or tested it as a gold and diamond property. He
also added the question about the black sand,
which was eliminated.

The Court. Supposing you prove by this wit-
ness that he examined it and didn’t find it, that
would not prove that other engineers didn’t exam-
ine it and find anything.

Myr. Heine. It is some evidence.

The Court. 1f you had hrought out the names
of the people that you allege the defendant had
used in saying that they examined it, it would
he perfectly proper to show that they made ex-
aminations and they hadn’t found it to be as the
defendant represented, hut to show that some-
hody else had gone there, whom it does not ap-
pear that he had ever known, 1 do not see how



129
George 8. Wilson, direct.

you could sustain your action of fraud. The
question now asked is overruled.
Q You were in Brazil in what year?
Objected to.
The Court. 1 will allow that.
A 1909.
Q Are you familiar with the concession of the
Brazilian Dredging Company in Brazil?
A Yes, sir.

Mr. Codding. Objected to, unless he shows
that he was in Brazil and had some knowledge
of conditions previous to the representations al-
leged to have been made by the defendant.

The Court. The conditions might have entire-
ly changed after this representation was made.

Mpr. Heine. What I want to prove by this wit-
ness is that—

The Court. Do not state what you are going
to try to prove.

Q Are you familiar with the concession of the Bra-
zilian Dredging Company as it was in your first visit
to Brazil in 1909?

Mpr. Codding. Objected to.
The Court. Overruled.

Q Mr. Wilson, what experience have you, on your
first trip to Brazil in 1909, to be able to tell from an
examination of the property leased to Mr. Fish under

Plaintiff’s Exhibit 1, whether on that property prior
to February 27th, 1909, tests for values of diamonds
and gold had been carried on or conducted?

Myr. Codding. Objected to on the ground—

The Court. 1 think that is entirely too indefi-
nite. The evidence shows they had a concession
on about twenty miles of river.

Mpr. Heine. This question covers the particu-
lar two miles of the lease.
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Claude E. Hedden, direct.

The Court. Unless you can show that he went
over that whole two miles and examined every
foot of it, how can he say that no tests or ex-
aminations were made.

Mpyr. Heine. That is what I am trying to show,
and if I am allowed to qualify him as an expert,
or allowed to ask him the question now, he can
be crossed on the question as to how much ground
he did go over, and the jury judge of that.

The Court. Is it objected to?

Mr. Codding. 1 object to the question on the
ground that he must show knowledge of fbe
property at the time representations were alleged
to have been made. This is an action for fraud,
and you can’t prove fraud by expert evidence.

The Court. 1 think the question is objection-
able upon another ground. I think the question
is too general, for a man to go down there, unless
you will say you will show he examined every
bit of that two miles, in a tropical country, where
everybody knows the growth is very rank, unless
you say you propose to show that he examined
the whole of it, if you will say that, I will admit
the question.

(Witness withdrawn.)

CLAUDE E. HEDDEN, a witness produced on be-
half of the plaintiff, being duly sworn according to
law on his oath, saith.

Direct examination by Mr. Heine.
Q Mr. Hedden, do you know the defendant?

A

Ido.

Q Did you have any conversation with him regard-
ing the affairs of the Gem Dredging Company?

A

I did.

Myr. Codding. 1 object, unless the date of the
conversation 1is fixed.

Q Late in 1908?
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A Yes, sir.
Q Please state what was said regarding the affairs
of the Gem Dredging Company?

Mr. Codding. The Gem Dredging Company,
as shown by the minutes, was not shown to be in
existence until February 23rd, 1909.

The Court. Question overruled.

Q Did you have any conversation with the defend-
ant regarding a piece of property on the Jequitin-
honha River in Brazil, late in 1908?

A 1 did.

Q Will you state what that conversation was?-

If you can identify the date more particularly, do so.
A In December, 1908—

The Court. Then you ought to identify the
property too. This conversation might relate to
some other property.

Myr. Codding. 1 object to the question on the
ground that it is too general, and is not shown to
be related to—to be confined to the particular
property in question.

The Court. You have to show that the con-
versation related to this particular property in
controversy in this suit.

Q You had conversations in regard to property in
Brazil?

A Yes, sir.

Q Can you state in regard to what particular prop-
erty that conversation related?

A Property on the Jequitinhonha River.

Q Can you identify more particularly what prop-
erty on the Jequitinhonha River?

A T couldn’t at that time, no.

Q What property was talked about at that time?

A In ageneral way property on the Jequitinhonha
River.
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Q How was that property identified to yon in that
conversation?

Mpr. Codding. Objected to.

The Court. If it is competent at all, you must
show that the conversation related to this par-
ticular property.

Q Was anything; said to you in that conversation

10 about any special portion or section of the Jequitin-
honha River?

Myr. Codding. Objected to.
The Court. 1 will allow that.
(Question repeated by stenographer.)

A Not that I recall.

Q Was anything said to you by the defendant at
that time in regard to property on the Jequitinhonha
River on which he expected to have a lease, or had an

20 option, or in which he had an interest?

Mr. Codding. Objected to.

The Court. That does not identify this par-
ticular property, Mr. Heine. He might have had
options on lots of other property.

Q Were you ever in Brazil?
A T was.
Q When did you go?
A December, 1908.
30 A Where did you go when you got there?
A Diamantina.
Q Who asked you to go to Brazil?
A Mr. Fish.

Q What conversation did you have with him in
regard to going there?

A To look over in a general way properties there
which had been represented as having diamond and
gold values.

Q Properties where, Mr. Hedden?

40 A On the Jequitinhonha River in Brazil.
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Q What did he say to you in regard to these prop-
erties on the Jequitinhonha River?

A To go there and look them over in a general
way and see if certain representations which had
been made by the promoters of this property were true
or not.

Q Who did you say the promoters were?

A The Brazilian Dredging Company.

Q What instructions did he give you at the time
of your going to Brazil?

A To look over the property and report what I
found.

Q What if anything was said to you at that time
of your departure for Brazil, by the defendant, re-
garding his own knowledge of that property?

A 1 don’t recall anything being said on that.

Q What particular property did you examine as
the result of these instructions received of Mr. Fish
when you left, what particular property in Brazil?

A Property in the Jequitinhonha River on which
I understood a lease was going to be obtained.

Q Who told you that a lease was going to be ob-
tained ?

A Mr. Fish.

Q Did he tell you that before you left for Brazil?

A Yes, sir.

Q Did he describe to you the particular property
on the Jequitinhonha River on which he expected to
obtain that lease?

A He did.

Q What was that property?

A About two miles below a river called the Caetlie
Mirim, which enters into the Jequitinhonha. .

Q Was that two miles north or south of the
Jequitinhonha.

A 1 can’t place it from that location.

Q Do you remember was that in the direction of
any other tributary of the Jequitinhonha, that two
miles?
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A 1 can’t say.

Q I show you Plaintiff’s Exhibit 1, and call your
attention to the first page, it says, “All that certain
lot or parcel of land beginning as near as possible to
the northern boundary of the Caethe Mirim, lot shown
by survey to be made by the Brazilian Government
surveyor, of said property, for the Brazilian Dredging
Company, and running northerly two miles on the
Jequitinhonha River, in the State of Minas Gereas,
Republic of Brazil, S. A.,” etc.,, and ask if you can
identify from that whether or not that is the propertv
about which Mr. Fish spoke to you at that time?

A It is.

Q And when you reached Brazil did you go to that
property?

A T did.

Q About what time or date was it that you first
reached that property?

A T think it was early in February.

Q Waill you describe just what you did?

By the Court.

Q Was this 1908 or 1909?
A 1909.

By Mr. Heine.

Q On that two miles of property referred to in
this Plaintiff’s Exhibit 1?

A 1 was accompanied by a gentleman by the name
of Ross, who was in Diamantina at the same time I
was there, and he went down to the property with mef
in order to identify it. We took a canoe and started
at the head of the property and floated down the
river, I think we were gone about a half a day on this
property, floating down, examining each side of the
river as we went down, and looking over the prop-
erty.

Q Did you make any tests on the property?

A  What do you mean by tests?
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Q You had better state what you did while you
were there. That is the entire extent of the time*you
spent op the two miles that half day?

A Yes, sir.

Q Will you state in detail what you did on that
half day, as nearly as you can remember?

A We took a divining rod, or a sounding rod along
with us, about twelve or eighteen feet long, I should

and at various places we would go ashore and
sound for what is known as cascalhao, the diamond
bearing ground.

Q What do you mean by sounding?

A Place a rod down through the sand, and it
strikes the cascalhao, it is claimed could be found by
striking this, cascalhao with the rod, you could feel
that it was hard, and naturally would be cascalhao.

Q You put this rod down into the ground then,
and when it struck something hard, you could not
see what the rod struck?

A Oh, no.

Q How did you know, or believe, or understand it
was cascalhao?

A 1 was told so.

Q Who told you?

A There was two natives we met down there after
we had gone down on the property, and Mr. Ross and
they said that was cascalhao.

Q They couldn’t see it there?

A They could not.

Q How many times did you poke that rod down
into the ground in the course of that half day’s trip?

A  Why, I should say probably ten times.

Q And how far apart were the places where you
put that rod down?

A Well, they were at different points. I can’t
specify the exact distances. We went along the prop-
erty, first on one side, and the other, where it would
look promising, as they said.
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Q Who told you it looked promising?

A Mr. Ross.

Q You were not an engineer yourself?

A No, sir.

Q How many of these times that you put the rod
down were on the river, and how many times on
shore?

A Well, I should say about three times in the bed
of the river, that is, not in the water itself, but in the
bed of the river, the river was practically dry at that
time, and I should say the balance on the shore, not
down in the bed of the river.

Q How far back from the river bank on either
side was the farthest test?

A Well, right close to the river bank; I can’t spe-
cify just how far back; it was right at the edge of it;
we didn’t go back in at all.

Q Could you tell from any of these .tests, or the
rod work which you did on that property, striking
this hard substance, whether or not there was any

value in diamonds and gold on the property?.
A No.

Mr. Codding. Objected to. He has already
testified he was not an engineer.

Myr. Heine. He was there and he can tell what
he saw.

The Court. Well, he says he could not tell, so
it does not make any difference.

Q Did you see anybody else, while you were on
that property, on that particular two miles, making
any tests?

A T did not.

Q Did you see any excavations, or diggings, or
workings of any kind on that particular two miles of
property ?

A Yes, we saw one small working there.
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Q Do you know of your own knowledge who did
that WQrking, or who made that working, or what the
result of it was?

A 1 learned afterward—

Q Of your own knowledge?

A No, sir.

Q And that was the only one you saw?

A Yes, sir.

Cross examination by Mr. Codding.

Q Mr. Hedden, you went down with the proposi-
tion of looking over the properties and making a re-
port to Mr. Fish of what you fbund there?

A Yes, sir.

Q And in order to enable you, not being an en-
gineer, to discover what you could, you took Mr. Ross
with you, I suppose?

A T did.

Q Mr. Ross was an engineer, was he not?

A He was.

Q Therefore, when Mr. Ross, an engineer, made
these statements to you, you relied upon them, didn’t
you?

A Tdid.

Q And you made a report, I suppose, of what you
found down there, to the company?

A 1 did,- sir.

Q And you were honest about it, weren’t you?

A T was.

Q How did you first communicate, Mr. Hedden,
by cable?

A 1 communicated by cable several times, and
by letter also. I first communicated by letter, I be-
lieve.

Q Of course, the letter, I suppose, took longer
than the cable?

A Yes.
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Q And your cable might have distanced the let-

ter?

A Yes, sir.

Q Do you remember cabling this message to Mr.
Fish—

Mpyr. Heine. Objected to.
The Court. That is not in evidence. You can
2 show him the paper and he can say whether he
sent such a message, without reading it, and then
afterwards that is admitted.

Mr. Codding. | helieve the matter has heen
read into the record.

Myr. Oliver. The subject matter was read, and
it was identified as having been read, or heard
by Mr. Lams at a meeting.

The Court. Oh, yes, it was.

Mpr. Oliver. 1t was read into the record.

2 The Court. And he was asked if he had heard
such a telegram read, and he said yes. If that
is the one. There was some cablegram read.

Q Did you send a message to Mr. Fish, dated Feb-
ruary 4th, 1909, “Have examined the property and
find it fully as represented. The values are certainly
here. Go ahead with the financial end of it.”

A T did.

Q I hand you a letter dated Diamantina, Brazil,
January 14th, 1909, and simply ask yoii if that is

30 your signature to the.letter?

A It 1s.

Q One of the reports you made, I suppose?

A Yes. I haven’t looked at the letter, but that is
my signature.

Q Look at the letter and just see if you wrote it?

A Yes, sir.

(Letter marked D. 6 for Identification.)

Q I hand you another letter dated Diamantina,
40 January 21st, 1909, and purporting to be signed by
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you, Mr. Hedden, and ask you if you wrote that let-
ter?
A 1 did; yes, sir.
Myr. Codding. 1 ask to have that marked for
' Identification.
(Letter marked D. 7 for Identification.)

GEORGE S. WILSON, re-called.
Direct examination (continued) by Mr. Heine.

Q When you were in Brazil in 1909, were you
on the particular two miles of property referred to in
Plaintiff’s Exhibit 1, leased to Harwood Fish?

Mr. Codding. Objected to, unless he is shown
to have seen Plaintiff’s Exhibit 1, and knows
what it is. Let him identify the property in some
other way.

Q Referred to in Plaintiff’s Exhibit 1 on the first
page, of which I ask you to look at the description?

Mr. Codding. Do I understand this witness’s
testimony was cut out that he gave before? I
have objections in there.

The Court. He was only asked one or two im-
material questions.

Mpr. Codding. My objection I made at the time
was that unless he shows he was there previous
to these misrepresentations, it would have no
effect.

The Court. There is nothing in the record so
far.

Myr. Heine. Your honor ruled out everything,
unless it was prior to the 17th, that part of the
examination didn’t go in.

The Court. All he said during the summer,
or subsequent to February 27th, was ruled out.

Q Will you answer that?
A Yes, sir.
Q Are you an engineer, Mr. Wilson?
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A Mechanical.

Q Will you state what has been your experience?

A Construction of all descriptions, excavation, in-
stallation.

Q With what companies have you been connected,
over what period?

A Too various to mention. In Jersey here with
the Raritan Copper Works, superintendent of con-
struction; the Petroleum Iron Works; the New Jer-
sey Boiler Works, at Boonton, New dJersey.

Q How long have you been engaged in engineer-
ing?

A All my lifetime practically.

Q Have you had experience Avith alluvial mining?

A Not prior to Brazil.

Q What was your experience in Brazil ?

A  Why, ipaking examinations of the different
stratas. It was a Simon pure excavating proposition,
and being thoroughly familiar with that, I was em-
ployed to go down there and do the excavation for dif-
ferent companies.

Q When did you first go down?

A Leaving New York on May 20th, 1909, on this
particular trip.

Q Mr. Wilson, was it possible for you at that
time—in June, was it?

A Arrived there in June.

Q1 Was it possible for you in July, 1909, on this
particular two miles of property referred to in
Plaintiff’s Exhibit 1, to tell from your examination
of it whether or not there had been tests to determine
values of diamonds and gold on that property made
on it prior to February 27th, 1909?

Myr. Codding. Objected to upon the ground
that the witness is only qualified as an expert in
excavation and mechanical engineering. He has
shown no knowledge whate\rer of diamonds and
gold values. And furthermore states that his
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only experience of that kind was in Brazil, and
shows by his own testimony that he never arrived
there until July, three months afterward.

The Court. Question overruled.

NOo Cross Examination.

HARWOOD EDWARD ODEREY FISH, the de-
fendant, heing duly sweorn according to law on
*his oath, saith:
Direct examination hy Mr. Heine.
Q Mr. Fish, you have received a subpoena duces
tecum t0 produce the minute hook of the Gem Dredg-
ing Company?

A | have.
Q0 Have you the hook with you?
R | have.

0 Are those the minutes of the Gem Dredging
Company?

AR | bhelieve so. | wasn’t secretary.

0 You were the president?

A 1 was president.

Q0 And in whose custody were the hooks?

Mpyr. Oliver. We Will admit they are the min-
utes of the Gem Dredging Company.

Q Will you turn to the minutes of the incorpora-
tors’ meeting?

The Court. Do you mean the first meeting?
Mr. Heine. First meeting; yes, sir.

Q0 And will you look at the minutes of that meet-
ing, and the subsequent meetings down to March 8th,
1909, and ascertain, if you will whether the Gem
Dredging Company had any lease of any property
from the Brazilian Dredging Company, or from any
other company, on the Jequitinhonha River in Brazil?

Myr. Oliver. 1 ohject to the guestion hecause
that calls for a conclusion.
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Mpyr. Heine.

I ask him whether there is any
record.

A There were no minutes before that date.
Q What?

A  March & The company wasn’t incorporated,
or wasn’t organized.

Mpr. Oliver. That was the organization meet-
10 ing

Q What is the date of the incorporators’ meeting?«
A March 8h.
Q Is there any reference in the minutes of March
&h to a lease of land on the Jequitinhonha River,
from the Brazilian Dredging Company, or any other

company?
Mr. Codding. Do you want to prove a lease?
Myr. Heine. No. The lease is in evidence.

J" under this date there is a copy of it.
Q Copy of what?

A Of the lease held by myself at that time. It
hadn’t yet been taken over by the company.

Q The minutes show that on March &h then no
lease was taken over by the company?

A Not on that date.
1zed.

Q Or prior to that?
A There wasn’t any meeting.

The Court. It could not be, because it was
not organized, the witness says.

The company wasn’t organ-

Q Have you the certificate of the Oem Dredging
Company, which is admitted in evidence was incor-
porated in South Dakota on February 23rd?

The Court. The pleadings admit that.

Mr. Codding. The pleadings admit the coni'
pany was incorporated, and I suppose that is in-
cluded. I think we have the original certificate °
here if anybody wants it.

Mpyr. Heine. 1If that is admitted, that is all.
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Q The incorporators’ meeting is dated March 8h?
A March &h, 1909.
Q That is the first meeting?
A That is the incorporators’ meeting, before there
were any directors, or company.
Mpr. Heine. 1 offer the minutes of the first
meeting—1 offer the book in evidence.
The Court. It is admitted.

By Mr. Oliver.
Q What page is that?
A First page.

Plaintiff Bests.

Motion for Non-Suit.

Mpr. Codding. 1 move to dismiss the complaint upon
the ground that the only representations made, even
according to the plaintiff’s own testimony, was that
he was induced to go into this proposition by repre-
sentations made on the 27th of February, 1909. That
the charge ip the complaint is that he was induced
to take stock in a then existing company, the Gem
Dredging Company. By the plaintiff’'s testimony on
cross examination it shows that he made his payment
on account of that stock two weeks previously, his
first payment, and that payment was a deposit on the
fnll amount of shares he took. Therefore, it is clearly
evident that he must have been induced to go into this
thing, if at any time, long previous to the time stated
in the complaint.

Furthermore, another very vital thing to this propo-
sition is that they have absolutely, either forgotten to,
°r could not, prove any damage. Not one word of
testiipony has been taken in this case to show dama-
ges.

30

40
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The Court. There i1s not the slightest evidence in
the case to show that the property is not just as valu-
able as they say that it was, not the slightest.

Mpr. Codding. There is no evidence that there is not
any gold and diamonds there. There has not been a
scintilla of evidence produced to show that anyone
of these representations might not have been true.

2X) And on top of it, another thorough complete failure

20

of proof is any damage that he has suffered whatever.
There is not a word of testimony, and that is one of
the vital things that they must show, to have any claim
for a verdict.

The Court. 1 will hear what the other side have
to say.

Mr. Heine. The evidence, I concede, is not as full
as the allegations of the complaint, but there remains,
under the rules of law, I believe, a question here for
the court and jury. The allegation is, and the proof
of Mr. Lams supports it, that the statement made on
the 27th day of February was that the Gem Dredging
Company had a lease of—Mr. Codding says he has
looked at the testimony and it does not say the Brazil-
ian Dredging Company, but at any rate, it is conceded
that the Brazilian Dredging Company had a lease of
lands on the Jequitinhonha River in Brazil. That is
the first representation. The burden on the plaintiff
in the case i1s to show that that representation, first, is
false. There is a specific representation of fact, that
they had a lease on the 27th of February. The evi-
dence is that on that date Mr. Fish had a lease from
the Brazilian Dredging Company of South Dakota,
and that that lease was not transferred to the Gem
Dredging Company until the 8h day of March, and
not consented to, according to the minutes of the Bra-
zilian Dredging Company of South Dakota, until the
16th day of April, 1911; and the lease itself states in
the provisions of it, which are in evidence, that there

40 is no assignment of that lease valid without the con-
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sent of the lessor in writing, and that provision was
complied with on the 16th day of April.

The Court. You said 16th day of April, 1911. You
do not mean that?

Mpr. Heine. No, I mean 1909. There, therefore, is
testimony that on the 27th day of February the state-
ment was made that the Gem Dredging Company had
a lease of lands on the Jequitinhonha River; that it
was not so, but that Mr. Fish individually had a lease
of lands, which did not come into the possession of the
Gem Dredging Company until the 16th day of April.

Mpr. Codding. That particular lease, Mr. Heine?

The Court. About six weeks later.

Mr. Heine. Yes, something of that kind. And proof
was also adduced on the subject of the Brazilian law,
which has been held in abeyance, subject to our ar-
rangement ; but that the lessee company had a capac-
ity, and it now develops that the lessor company at
the time, the 27th of February, also was under the
same disability as the lessee, so that it practically, as
far as the Brazilian law is concerned—two outside
parties contracting about something to which neither
one had a legal title.

Mr. Codding. No Brazilian law in the case at all.

Mpr. Heine. That is subject to that ruling. But the
clean cut evidence is that the representations on the
27th day of February, that the company had a lease,
was not so, because the lease was in Mr. Fish’s name
at that time.

The Court. But it afterwards came in.

Mr.weine. Yes, it afterwards, came in. The ques-
tion of the knowledge by the defendant of this lease,
being in his name at that time, is, of course, conclu-
sively shown by his own signature on the assign-
ment, subsequent to the date of the representation.
The evidence further shows that there could have
been no other lease in the premises, because the incor-
porators’ meeting was not held until the 8h day of
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March, consequently the company had oh the 27th
day of. February, absolutely nothing.

The Court. That is conclusive.

Myr. Heine. Under the case of (citing case) dJus-
tice Depue lays down the proposition on an action for
deceit.

The Court. Assuming now that that representation
was untrue when it was made, but that afterwards,
within a few weeks the infirmity was removed, and
title was put into the company, where the defendant
said it was at the time the representation was made,
how was anybody injured by that condition of affairs?
The mere fact that a representation might not have
been true does not entitle you to a verdict in an ac-
tion of fraud, unless you can show some damage was
proved.

Mpr. Heine. That is the question I will now ad-

Oq dress myself to the court. The liability I claim un-
der that first section of this case. On the' damage, the
defendant has testified that originally he intended to
put in—

The Court. You admit it shows in this case that
some time a few weeks later the title was put in the
corporation wherein, so the defendant says, it was at
the time the representation was made.

Mr. Heine. Under this case of damage the rule is
laid down here, I will read just this section from it

3Q (reading).

The Court. What evidence is there in this case to
show this property is not worth every dollar that the
plaintiff in this cage paid for his stock?

Mpyr. Heine. There is evidence to that effect. In
the first place, Mr. Lams testified that he originally
subscribed to seven hundred and fifty dollars worth
of stock at fifteen cents a share, and that on the night
of the 27th of February he said that was all he wanted
to take, but Mr. Fish made these representations and

40 told him now was the chance, and he then increased
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his subscription to fifteen thousand shares, or a total
of twenty-two hundred and fifty dollars, so that ne-
cessarily the representation being made on that date,
we must exclude the question of the seven hundred
and fifty dollars prior subscription, and deal only
with the damage caused by the increase of the sub-
scription on the 27th of February, which would be the
difference between the fifteen hundred dollars addi-
tional that he paid at that time, and the value of the
stock at that time. It is shown conclusively by Mr.
Fish on the stand that the stock at that time, the in-
corporators meeting not having been held, nothing
having been turned over to the company, and the com-
pany yet being almost inchoate, had no value. There
is evidence there from which the jury, or almost the
court, could infer as a matter of law the company
was possessed, prior to the date of the incorporators’
meeting, of nothing.

The Court. That company was not formed any dif-
ferently from the way thousands and thousands of
other companies are formed.

Myr. Heine. Between that date and the date the
company, as a legal entity, acquired title to anything,
the representation was made, and was false, and con-
sequently it must almost be presumed as a matter of
law that there was no value to that property of the
legal entity.

The Court. Oh, no. That particular question—

Mr. Heine. 1t is for the jury. On that question.
I admit it was a surprise to me when Mr. Fish was
on the stand, but on that testimony appearing, I ad-
mited it, that no proof is necessary, that that ques-
tion as to the value of the stock at that particular
time is a question for the jury to pass upon.

The Court. It would be if there was anything to
go to the jury, but there is not the slightest evidence
in the case to show that that stock, after the company
was formed, was not worth every dollar which you
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say they represented it to be. It may be worthless,
it may be nothing but a lot of black sand, as you
term it, but there is no proof in the case. Yon cannot
just assume that because a man buys stock in a
corporation, and does not get all the dividends he
thinks he ought to get, that therefore the company is
worthless.

Myr. Heine. Is not it a question of fact—

* The Court. It is a question of fact, if there are
any facts in the case.

Mpyr. Heine. Here is the first fact, that the company
was incorporated on the 23rd of February. The sec-
ond fact is that its incorporators’ first meeting was
held on the &h of March, and that it had no assets
until the eighth of March. Consequently there are
two methods of showing the value of stock, one is to
show it has a market value and the other is to show

27 what its assets and liabilities are, and to divide the
difference into that amount of outstanding stock.

The Court. Do you claim that that fact alone,
standing by itself, would be any evidence of fraud?

Mpyr. Heine. No evidence of fraud. (Further argu-
ment.) I have shown when the money was paid in
the company had been incorporated four days pre-
viously, and was a legal entity, but that it had no as-
sets, had acquired no assets of any kind until the 8h
day of March; consequently there are two facts, the

3Q fact of the incorporation, the proof of the existence
of thé company, the sale of the stock of that company,
mand the fact that at the time, on the 27th of February,

it had no assets. I submit to your Honor that it is a
question for the jury to say whether or not, from
those three facts, there is shown damage, which under

this case need not flow from the specific representa-
tion, but from the entire transaction. If the fraud-
ulent premise is proved, any damage, not necessarily
hitched up to that particular misrepresentation, but

40 any damage from that transaction, which legitimately
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or approximately flows from that transaction, that
damage is a question as to amount, and so on, for the
jury, and I submit that the question as to whether or
not that stock, the conditions of the company shown
to be as they were by the evidence, that is a question
which the jury must find, and could find either dam-
age, or not damage, as a matter of fact, and that as a
matter of fact it must go to them.

(Argument by Mr. Buchanan.)

Myr. Buchanan. At the time he got the right to get
the stock, on the 27th of February, the company
didn’t own a dollar’s worth of assets, and conse-
quently the right to the issuing of the stock at that
time wasn’t worth a cent, and that is the damage.

The Court. 1 really do not see how this case can,
be held. In an action of fraud you must not only
prove that the representations were made; you must
go further and prove that they were false, that they
were known to be false by the person who makes them,
and that as the result of that the plaintiff suffered
some damage. The only evidence in this case of mis-
representation of fact was the statement of the de-
fendant to the plaintiff that the Gem Dredging Com-
pany had this lease of the property in Brazil. At that
time the Gem Dredging Company was not incorpo-
rated, so, of course, that statement was untrue; but
it was incorporated, and the incorporation was ef-
fected a few weeks afterward, and this plaintiff got
the stock which the defendant agreed to give him at
the time they had this meeting on the 27th of Feb-
ruary; and so far as the falsity of the representations
is concerned, your own witness testified that he went
to Brazil to look at this property, and cabled back
that the property was all that it was represented; that
is your own witness.

In addition to that there is no evidence at all in the
case to show that this plaintiff suffered a dollar loss.
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There is no evidence to show that the stock was not
worth par when he got it, and that he could not have
disposed of it, if he wanted to, immediately afterward.
I do not see any cause which would justify me at all
in sending this case to the jury, because I do not see
any facts from which they would have g right to infer
fraud. The most they could do would be to give you
a verdict of six cents.

I will relieve you gentlemen from the further con-
sideration of this case.

Mpr. Buchanan. 1 enter an objection on the record
to’granting the motion for non-suit.
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Know A1l Men by These Presents, that we, The
Brazilian Dredging Company, a corporation organ-
ized and existing under the laws of the State of South
Dakota, U. S. A. for and in consideration of One
Dollar and other valuable consideration now deposi-
ted by Harwood Fish of Roselle Park, County of
Union and State of New Jersey—the receipt whereof
is hereby acknowledged—does hereby lease and let to
Harwood Fish all our right, title and interest in and
to the following:

All that certain lot or parcel of land beginning as
near as possible to the Northern Boundary of the
Caethe Mirim Lot, as shown by a survey to be made
by the Brazilian Government surveyor of the said
property for the Brazilian Dredging Company and
running Northerly two miles on the Jequitinhonha
River in the State of Minas Geraes, Republic of
Brazil, S. A., for and during the term that the
grantor herein has the right to own, hold and exploit
said property and for such further term as the
grantor is entitled to secure extension thereon, or by
any means may secure any such extensions.

And the grantee herein does hereby lease from the
said grantor, the said concession and all of the grant-
ors right thereto, subject to the following terms and
conditions:

First. That the grantee shall on or before April
first, 1910, place upon the said leased property, and
have in operation, at least one dredge, pump or other
machinery of a capacity to handle and sluice at least
fifteen hundred (1500) cubic yards each, of river bed
material per day of twenty-four hours, and shall keep

the same in repair and working order during the pen-

dency of this lease; the act of God, flood, fire, civil
war, or labor strikes alone accepted. The said dredge,
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pump or other machine shall be placed in operation at
or near the lower end of the property hereby leased,
or at or near the end of the first mile, and such prop-
erty shall be worked from such a point in a southerly
direction against the current of the river, and that all
sand, gravel, or other material, taken from the leased
property in the operation of the dredge, pump or other
machine as aforesaid, shall not be placed in the river
bed, but shall be dumped on or beyond the bank of
the riv'er wWhere it would not naturally flow back into
the river bed, and such machine may be moved about
upon said premises as shall be deemed advisable or
expedient.

Second. That the grantee herein shall operate the
said dredge, dredges, plant, pump or other machine in
the usual and ordinary workmanlike manner, for the
purpose of saving out of the sand, gravel or other
material handled, the gold, diamonds or other precious
stones, or things of value therein contained, and shall
keep daily record of such operations and shall pre-
serve such values, and at the end of each month, or as
soon thereafter as shipments can be made, shall ship
and consign all the values s'ecured under seal to the
New York representative of the British Bank of South
America, for the joint account of the grantor and the
grantee herein, and that the said consignee, under
the direction of the parties hereto, shall sell and dis-
pose of the same at the best price possible, account-
ing to the grantor for one-third (1/8) of the net
proceeds thereof, and the grantee herein, two-thirds
(2/3). For the purpose of this lease the word net
used in connection with the values secured from the
property described herein, shall be deemed to mean
such funds as shall from time to time remain in the
hands of the British Bank of South America after all
and every expense necessary and properly incurred
in Brazil and certified to said bank by the said Har-
wood Fish, has been deducted from the gross values
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consigned to the said bank for sale and the distribu-
tion of the shares of the respective parties hereto shall
be made only from such net proceeds and in the man-
ner above set forth. Provided, however, that the first
$30,000 of the net receipts from said dredge, dredges
or other machinery shall be paid to the grantee here-
under, or his assignee, before said grantor is entitled
to its one-third (1/3) as above; thereafter such one-
third (1/3) of all the net proceeds to be paid to the
grantor.

Third. The grantee herein further agrees; that the
grantor shall have the right and privilege at all times,
on and after the beginning of operations, to have a
representative at and about the property hereby
leased. The grantee shall furnish such representa-
tive, board and lodging when required, without cost
to the grantor or such representative. Such repre-
sentative shall have the right and privilege at all times
by himself, or by such agents or assistants as he may
see fit to select without expense to the grantee, free
access to any dredges or pumps upon the works and
premises leased to the grantee herein, and the right
to examine and make extracts from the books, records
and vouchers of the grantee herein, to inspect and
tally at all times, the product of the dredges, pumps,
lock boxes and works, lock boxes to be opened in his
presence only, or in the presence of his representative,
and weights and measurements to be made at that
time; the right and duty of said representative and his
agents being to guard the interests of the grantor only,
and to see that the terms of this lease are being carried
out.

Fourth. The grantee herein further agrees and
obligates himself at the end of each month during the
dredging operations to present or send a report to the
grantor of the detailed daily workings and the amount
of product shipped and when shipped.
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Firth. The grantor agrees and obligates itself,
for the protection of the rights of the grantee herein,
to do all things at all times required of it by the laws
of Brazil, to maintain its concession or leasehold
rights in perpetuity to the property hereby leased
and use its best endeavors from time to time to secure
extensions of time to such concessions, and in case
of its failure so to do, then the grantee herein is
hereby authorized and empowered, in the name of,
and in behalf of the grantor, to do all such acts as
are required by law, and to make such payment of
taxes, dues or other imposts legally imposed for the
account of the grantor, which expenditures shall be
repaid on demand in writing to the grantee by the
grantor. And for its further protection the grantee
is authorized to retain such expenditure out of the
grantors portion of the product of the leased prop-
erty, as hereinbefore provided for.

Sixth. The grantor herein promises and agrees
with the grantee to pay all rental of the said property
and all Government and Municipal taxes, assessments
and rates now due or hereinafter to become due on
the said.property. It being the understanding that
the grantee is to acquire the said property free from
all costs, charges or incumbrances of any kind what-
soever.

Seventh. The grantee herein further agrees, not
to sell, transfer, set over, assign or in any wise dis-
pose of the whole or any part of the property of this
lease with the grantor to any person, or company, or
corporation without the written consent of the
grantor, to each and every transfer letting or other
disposition of the whole or any part of said property,
or lease, which consent shall not be arbitrarily with-
held.

Eighth. The grantee herein further agrees that
if he shall fail to perform any of the conditions of
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this lease or grant, or shall discontinue the operation
of the dredging, works, or machinery for a longer
term than four months consecutively, except by the
act of God, civil war, flood, fire, unavoidable accident
or strikes, and the grantor herein shall have made a
written demand for such performance, such demand
to be personally served upon the representative of
the grantee in Brazil, and also mailed to their office
in the State of New dJersey, according to the address,
filed with the grantor and such demand has not been
complied with for sixty days thereafter; then and in
that case the grantor may, at its option, cancel and
terminate this lease and contract. And upon giving
the aforesaid notice of its determination so to cancel
this contract, the said grantor shall have immediate
right of entry at expiration of sixty days upon the
leased property and of possession of the same and all
right, title and interest of every kind and description
of the said grantee or other persons or corporations
in this lease shall forever cease and be void.

Ninth. The grantor hereunder further agrees
that if any further leases are made to said grantee or
his assigns, the same form of lease shall be given as
hereunder.

Tenth. It is hereby agreed by said grantee that
he will pay an additional $1,000 on signing of this
lease on or before February 24th, 1909, and $4,000
further on or before March 3rd, 1909, being the bal-
ance due on second mile hereunder, and if these pay-
ments are not so made then all rights to said second
mile, or lower mile of this option to be forfeited.

Eleventh. Ail rights accruing under or by virtue
of the terms of this contract shall also vest and be
binding upon the heirs, executors, assigns and suc-

cessors of the parties hereto.

In Testimony Where of Witness, the hand and
seal of the grantee herein and of the Vice-President

60
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and Secretary to the grantor under the seal of the
company, duly authorized by the Board of Directors,
this twenty-third day of February, 1909.

THE BRAZILIAN DREDGING COMPANY,

(Seal.) S. H. Congdon ,
Vice-President.
F. O. Case,
Secretary.
Har wood Fish.
Witness:
J. G. Meyer. .

In consideration of the sum of One Dollar and other
valuable considerations, to me in hand paid, the re-
ceipt of which is hereby acknowledged, I hereby sell,
assign and transfer unto Gem Dredging, Co., a cor-
poration created and existing under and by virtue
of the laws of the State of New Jersey, all my right,
title and interest in and to the lease hereto attached
between the Brazilian Dredging Company and myself,
bearing date of February 23rd, 1909.

Signed and sealed this 8th day of March, 1909.

Harwood Fish. (Seal.)

Signed and sealed,
in presence of,

W. F. Cawthorne.

We hereby accept the transfer and assignment of
the within lease and agree to all the terms and condi-
tions thereof. Signed by the President and Secretary,
and the seal attached by order of the Board of Direct-
ors, this 8th day of March, 1909.

David Davis,
(Seal) President.

Geo . S. Russ,
Secretary.
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April 16th, 1909.
We hereby consent to the assignment and transfer
of the within lease to the Gem Dridging Company,

subject however to all the terms and conditions of
said lease.

Signed by the President, and the seal attached by
order of the Board of Directors, this 16th day of
April, 1909.

BRAZILIAN DREDGING COMPANY.

President.
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SKETCH OF OUR CONCESSION
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Law Relating to Joint Stock Companies
Working in Brazil.
Art. 46.—Companies of the following description

are dependent for organisation on the authorisation
of Government :—

1st. Banks'of issue. (Law No. 3403 of 24th No-
vember, 1888, Art. 1; Decree 10144 of 5th
January, 1889, Art. 1; Decree No. 10262
of 6th July of the same year, Art. 1; De-
cree No. 164 of 17th January, 1890, Art,
1, Par. 1, No. 1; Decree No. 165 of 17th
January of the same year, Art. 1.)

ond. Real Estate Banks. (Decree No. 3471 of
3rd June, 1865, Art. 1; Decree No. 8821
of 30th .December, 1882, Art. 130, No.
4; Decree No. 169a of 19th January,
1890, Art, 13, Par. 1; Decree No. 370 of
2nd May of the same year, Art. 278; De-
cree No. 164 of 17th January of the same
year, Art. 1, Par. 1, No. 2.)

Srd. Mutual Provident Associations, for provi-
sion of pensions, Pawnbroking Associa-
tions Savings Banks and Mutual Insur-
ance Companies. (Law No. 3150 of 1882,
Art, 1, Par. 2,'No. 2; Decree 8821 of 30th
December of the same year, Art. 130, No.
2; Decree No. 164 of 17th January, 1890,
Art. 1, Par. 1, No. 3.)

4th. Joint stock companies dealing in or fur-
nishing alimentary produce or manufac-
tures. (Law No. 3150 of 1882, Art. 1,
Par. 2, No. 3; Decree No. 8821 of the same
year, Art. 130, No. 3; Decree No. 164 of
17th January, 1890, Art, 1, Pars. 1 or 4.)
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Art. 47—All foreign joint stock companies or their
branches or agencies, likewise require authorisation
from Government in order to carry on business in the
Republic, and must observe the following regula-

tions —

Par.

Par

Par

1.— Their articles of association must de-

clare the term, never exceeding two years
from the date of their authorisation, with-
in which at least two-thirds of the com-
pany’s capital must be realised and trans-
ferred to this country.

. 2—Such companies are subject to the same

dispositions that control joint stock com-
panies generally as regards intercourse,
rights and obligations between the com-
pany and its creditors, shareholders and
all other interested parties, with domicile
in Brazil even if temporarily'absent.

. 3.—After obtaining said authorisation, such

companies must, under penalty of their
being annulled, lodge with the Associcao
Commercial, or, where no such exists,
with the Registrar of mortgages of the
respective department (comarcw), the
statutes of the company, a list of share-
holders with note of the number of shares
held and amount paid up by each, and the
certificate of deposit of a tenth part of the
capital and, moreover, must publish in
the “Diario Official” (Gazette) and in the
newspapers of the district, the notices ex-
acted by this Decree. (Law No. 3150 of
4th November, 1882, Art. 1, Par. 3, final,
Decree No. 8821 of the same year, Art.
130, Par. 1; Decree No. 164 of 17th Janu-
ary, Art, 1, Par. 2, Nos. 1 (a) and 3.)
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Par. 4— Foreign companies already established
in this country must comply with the
terms of the preceding paragraph, within
six months from the date of publication
of Decree No. 164 of 12th January, 1890,
under penalty of forfeiting the right to
operate in this Republic. (Decree No.
164, Art. 33, sola Par.)

Art.48.—dJoint stock companies whose object is the
construction of railways conceded by competent au-
thorities do not require authorisation from the Fed-
eral Government, (Decree No. 5561 of 28th February,
1874; Decree No. 8821 of 30th December 1882, Art,
130, Par. 2.)

Arxt . 49.—Mutual provident associations for provi-
sions of pensions, pawnbroking associations, as also
religious associations and corporations, shall be ruled
not only as regards their constitution, but also as re-
gards their administration by the laws in force pre-
vious to the- present Decree. (Decree No. 8821 of
1882, Art. 131.)

Art . 50.—Joint stock companies dependent on au-
thorisation from Government (Arts. 46 and 47) can
only obtain same if their statutes or articles of asso-
ciation have been organised in accordance with the
dispositions of this Decree, to which they are, and will
continue to be, subject. (Decree No. 8821, of 1882,
Art. 132)

Art. b5l.—Petitions for authorisation or for ap-
proval of the company’s statutes must be addressed to
the Government, to Congress, or to the Governor of
the respective State in which the company will be con-
stituted according as powers of concession, under ex-
isting legislation, lie with one or other of these
branches of public authority. (Decree No. 2711. of
19th December, 1860, Art. 8; Decree No. 8821 of 1882,
Art. 132, Par. 1.)
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Art. 52.— Upon receipt of such petitions they shall
be subjected to examination in order to determine :—

(1)

(2)

(3)

(4)

(5)

(6)

Whether the object of the company is legal
and likely to be of use to the public.

Whether the incorporation applied for is
opportune and likely to be successful.

Whether the capital determined in the sta-
tutes is sufficient for the object of the
company and whether its realisation is
properly secured and the dates of the in-
stalments determined in a manner to per-
mit the company to meet its obligations.

Whether the statutes of the company, or the
basis on which the petition is founded, are
in accordance with this present Decree
and other laws in force and whether they
are fair and reasonable.

Whether the administrative regimen of the
company offers the moral guarantees in-
dispensable for the credit of the under-
taking and the security of the sharehold-
ers and public interests.

Whether the dispositions regarding the pre-
sentation of accounts, division of profits,
constitution of reserve fund, rights and
interests of shareholders, and operations
in general are such as to inspire the confi-
dence of the public and of parties inter-
ested.

Art . 53.—Authorisation may be granted independ-
ently to one or more persons proposing to constitute,
organise, or incorporate such companies on previously
defined lines, or simultaneously with the approval of

the statutes of the company.

Art.

54.— The fact that authorisation has been

granted merely on declaration of the basis for asso-
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ciation does not dispense with approval of the statutes
or articles of association.

Art. 556.—1In the first of the hypotheses of Art. 53,
the incorporation or organisation of the company
must precede the registration of the deed of authorisa-
tion. (Decree No. 2711 of 1860, Art. 8.)

Art. 56.—In the petition for the deed of autliorisa-
tion must be specified:—

(1) The object of the company.

(2) The place at which its operations will be
carried on.

(3) The prospects of success.

(4) 'The term during which the company should
be constituted. (Decree No. 2711 of
1860, Art. 5, Par. 2.)

Arxt . 57.—The petition must be dated and signed,
and the signatures be legalised and be accompanied
by the address of the petitioners. (Decree No. 2711
of 1860, Art. 3, Par. 2.)

Art . 58 —1In the second of the hypotheses of Art.
53, and in that of the simple approval of the statutes
provided for in Art. 54, the petition must be accom-
panied by the following documents:—

Par. 1.— A copy of the statutes signed by the pro-
moters.

Par. 2—A list of shareholders, giving their
names, occupations and addresses, and
the number of shares subscribed. (De-
cree No. 2711, Art. 4.)

Art . 59.—When the desired authorisation, or the
approval of the statutes has been granted, and the
alterations, or additions demanded by the Decree of
approval have been accepted by the parties interested,
a deed of authorisation or of approval, or of both to-
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gether, shall be drawn up. (Decree No. 2711 of 1860,
Art. 11)

Art.60.—When the authorisation has been granted
and the acts, to which Art. 11 of the above-mentioned
Decree 2711 refer, have been duly executed, the joint
stock company will be constituted in the manner laid
down by this Decree. (Decree No. 83821 of 1882, Art.
132, Par. 2.)

Art . 61.—As soon as these acts have been executed
(Art. 11 of Decree 2711) the company will be free
from any further intervention on the part of the Gov-
ernment. (Decree No. 8821 of 1882, Art. 132, Par. 3.)

Art. 62—An authenticated copy of the deed of au-
thorisation must be lodged in the archives and pub-
lished, together with the statutes of the company, in
accordance with Par. 3 of Art. 47 of this Decree. (De-
cree No. 8821, Art. 132, Par. 4.)

Art . 64—For the concession of authorisation to
companies of foreign origin and their branches, or
agencies, the dispositions of Decree 2711 shall be
equally observed. (Decree No. 8821 of 1882, Art.
134.)

Arxt . 79.—Duly constituted joint stock companies
cannot commence operations or legally perform any
act, until the following documents have been lodged
in the archives of the Junta Commercial, or, failing
that, at the Registry of Mortgages of the respective
department (comarea) —

1st.— The statutes or articles of association of the
company.

2nd.—A list showing the names of the sharehold-
ers, with indication of the number of
shares held and instalments paid by each.

3rd.—The certificate of the deposit of the tenth
part of the subscribed capital.
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4th.—The minutes of installation of the general
meeting and the appointment of the ad-
ministration. (Law No. 3150 of 4th No-
vember, 1882, Art. 3, Par. 4; Decree No.
8821 of 30th December of the same year,
Art. 32; Decree No. 164 of 17th January,
1890, Art. 3, Par. 4.)

Art. 85.—No contracts may be entered into, or
operations effected on account of the company until
it has been duly constituted in accordance with Art. 3,
Pars. 1, 2 and 3, of Decree No. 164 of 17th January,
+1890, and until all formalities regarding publication
of documents have been complied with, as determined
in Pars. 4 and 5 of the same Article of the said Decree.



167
Exhibit P. 10.

EXHIBIT P. 10.

EXTRACT FROM MINUTES OF
INCORPORATORS’ MEETING
(F THE
GEM DREDGING COMPANY

(A South Dakota Corporation)

The first meeting of the corporation was held on the
8th day of March, 1909, at eight o’clock in the after-
noon at the office of the Company in the City of Ros-
elle Park, State of New Jersey, pursuant to a written
waiver of notice, signed by all the incorporators fixing
said time and place.

* * * * * * *

“To the Stockholders and Board of Directors of the

Gem Dredging Company:

Gentlemen:—

1, the undersigned, Harwooda Fisn, am the owner
of a certain lease made on the 23rd day of February,
1909, by and between the Brazilian Dredging Com-
pany, and myself, which said lease read as follows,
to wit:

Know A1l Men By These Presents, that we, the
Brazilian Dredging Company, 4 COrporation organ-
ized and existing under the laws of the State of South
Dakota, U. S. A., for and in consideration of one dol-
lar and other valuable consideration now deposited by
Harwooa Fisn Of Roselle Park, County of Union and
State of New Jersey—the receipt whereof is hereby
acknowledged—does hereby lease and let to Harwood
Fish all our right, title and interest in and to the fol-
lowing:

A1l that certain lot or parcel of land beginning as
near as possible to the Northern Boundary of the
Caethe Mirim Lot, as shown by a survey to be made
by the Brazilian Government surveyor of the said
property for the Brazilian Dredging Company and
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running northerly two miles on the Jequitinhonha
River in the State of Minas Geraes, Republic of Bra-
zil, S. A., for and during the term that the grantor
herein has the right to own, hold and exploit said
property and for such further term as the grantor is
entitled to secure extension thereon, or by any means
may secure any such extensions.

And the grantee herein does hereby lease from the
said grantor, the said concession and all of the grant-
or’s rights thereto subject to the following terms and
conditions:

Fir st — That the grantee shall on or before April
first, 1910, place upon the said leased property, and
have in operation, at least one dredge, pump or other
machinery of a capacity to handle and sluice at least
fifteen hundred (1500) cubic yards each, of river bed
material per day of twenty-four hours, and shall keep
the same in repair and working order during the pend-
ency of this lease; the act. of God, flood, fire, civil war,
or labor strikes alone excepted. The said dredge,
pump or other machine shall be placed in operation
at or near the lower end of the property hereby leased,
or at or near the end of the first mile, and such prop-
erty shall be worked from such a point in a southerly
direction against the current of the river, and that all
sand, gravel or other material, taken from the leased
property in the operation of the dredge, pump or other
machine as aforesaid, shall not be placed in the river
bed, but shall be dumped on or-beyond the bank of the
river where it would not naturally flow back into the
river bed, and such machine may be moved about upon
said premises as shall be deemed advisable or expe-
dient.

Secona :—That the grantee herein shall operate the
said dredge, dredges, plant, pump or other machine
in the usual and ordinary workmanlike manner, for
the purpose of saving out of the sand, gravel or other
material handled the gold, diamonds or other precious
stones, or things of value therein contained, and shall
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keep daily record of such operations, and shall pre-
serve such values, and at the end of each month, or as
soon thereafter as shipments can be made, shall ship
and consign all the values secured under seal to the
New York representative of the British Bank of South
America for the joint account of the grantor and the
grantee herein, and that the said consignee, under the
direction of the parties hereto, shall sell and dispose
of the same at the best price possible, accounting to
the grantor for one-third (1/3) of the net proceeds
thereof, and the grantee herein, two-thirds (2/3). For
the purpose of this lease the word n et used in connec-
tion with the values secured from the property de-
scribed herein, shall be deemed to mean such funds as
shall from time to time remain in the hands of the
British Bank of. South America after all and every ex-
pense necessary and properly incurred in Brazil and
certified to said bank by the said Harwood 1ish, has
been deducted from the gross values consigned to the
said bank for sale and the distribution of the shares
of the respective parties hereto shall be made only
from such net proceeds and in the manner above set
forth. Provided, however, that the first $30,000 of
the net receipts from said dredge, dredges, or other
machinery shall be paid to the grantee hereunder, or
his assigns, before said grantor is entitled to its one-
third (1/3) as above; thereafter such one-tliird (1/3)
of all net proceeds to be paid to the grantor.

Thira — The grantee herein further agrees, that the
grantor shall have the right and privilege at all times,
on and after the beginning of operations, to have a
representative at and about the property hereby
leased. The grantee shall furnish such representative,
board and lodging when required, without cost to the
grantor or such representative. Such representative
shall have the right and privilege at all times by him-
self or by such agents or assistants as he may see fit
to select without expense to the grantee, free access
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to any dredges or pumps upon the works and premises
leased to the grantee herein, and the right to examine
and make extracts from the books, records and vouch-
ers of the grantee herein, to inspect and tally at all
times, the product of the dredges, pumps, lockboxes
and works, lockboxes to be opened in his presence
only, or in the presence of his representative, and
weights and measurements to be made at that time;
the ri.ght and duty of said representative and his
agents being to guard the interest of the grantor only,
and to see that the terms of this lease are being car-
ried out.

10

Fourth —The grantee herein further agrees and
obligates himself at the end of each month during the
dredging operations to present or send a report to the
grantor of the detailed daily workings and the amount
of product shipped and when shipped.

Firth — The grantor agrees and obligates itself
for the protection of the rights of the grantee herein,
to do all things at all times required of it by the laws
of Brazil, to maintain its concession or leasehold
rights in perpetuity to the property hereby leased and
use its best endeavors from time to time to secure ex-
tensions of time to such concessions, and in case of
its failure so to do, then the grantee herein is hereby
authorized and empowered, in the name of, and in
behalf of the grantor, to do all such acts as are re-
quired by law, and to make such payments of taxes,
dues or other imposts legally imposed for the account
6f the grantor, which expenditures shall be repaid on
demand in writing to the grantee by the grantor. And
for its further protection the grantee is authorized to
retain such expenditures out of the grantor’s portion
of the product of the leased property, as hereinbefore
provided for.

Sixth —The grantor herein promises and agrees
with the grantee to pay all rental of the said property

40 and all Government and Municipal tax”s, assessments
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and rates due or hereinafter to become due on the said
property. It being the understanding that the grantee
is to acquire the said property free from all costs,
charges or incumbrance of any kind whatsoever.

Seventh —The grantee herein further agrees, not
to sell, transfer, set over, assign or in anywise dispose
of the whole or any part of the property of this lease
with the grantor to any person, or company, or corpo-
ration without the written consent of the grantor, to
each and every transfer letting or other disposition
of the whole or any part of said property, or lease,
which consent shall not be arbitrarily withheld.

Eighth —The grantee herein further agrees that
if he shall fail to perform any of the conditions of this
lease or grant, or shall discontinue the operation of
the dredging, works, or machinery for a longer term
than four months consecutively, except by the act of
God, civil war, flood, fire, unavoidable accident or
strikes, and the grantor herein shall have made a writ-
ten demand for such performance, such demand to be
personally served upon the representative of the
grantee in Brazil, according to the address, filed with
the grantor and such demand has not been complied
with for sixty days thereafter; then and in that case
the grantor may, at its option cancel and terminate
this lease and contract. And upon giving the afore-
said notice of its determination so to cancel this con-
tract, the said grantor shall have immediate right of
entry at expiration of sixty days upon the leased prop-
erty and of possession of the same and all right, title
and interest of every kind and description of the said
grantee or other persons or corporations in this lease
shall forever cease and be void.

Ninth —The grantor hereunder further agrees
that if any further leases are made to said grantee or
his assigns, the same form of lease shall be given as
hereunder.
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Tenth — It 1s hereby agreed by said grantee that
he will pay an additional $1,000 on signing of this
lease on or before February 24th, 1909, and $4,000
further on or before March 3rd, 1909, being the bal-
ance due on second mile hereunder, and if these pay-
ments are not so made then all rights to said second
mile, or lower mile of this option to be forfeited.

Eleventh —All rights accruing under or by virtue
of the term of this contract shall also vest and be bind-
ing upon the heirs, executors, assigns and successors
of the parties hereto.

In Testimony W hereof witness, the hand and seal
of the grantee herein and of the vice-president and
secretary to the grantor under the seal of the com-
pany, duly authorized by the board of directors, this
twenty-third day of February, 1909.

THE BRAZILIAN DREDGING COMPANY,

(Sgd) S. H. Congdon,
Vice-President.

(Sgd) Harwood Fish.
(sgd) F. 0. Case,
Secretary.
Witness:
(Sgd) dJ, G. Meyer.
Lease as above is hereby approved.
W. G. Meyer,
per J. G. Meyer,
Attorney.
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I hereby agree to sell, assign and transfer all of my
right, title and interest in and under the said lease
to your company, in consideration of the issue to me,
my nominees or assigns, of one million (1,000,000)
shares of the capital stock of your company of the
par value of one dollar ($1) per share, aggregating
one million dollars in amount.

This offer is made subject to acceptance by your
corporation within ten days from date hereof. If said
offer is not accepted within said time, the same shall
forthwith become null and void.

Respectfully submitted,

HARWOOD FISH.
Dated March 8th, 1909.

And

Whereas, It appears to the stockholders that said
lease is necessary for the business of the company,
and that the same is of the fair value of one million
dollars; now, therefore, be it

Resolved, That the Board of Directors be and they
hereby are authorized in their discretion to purchase
the lease above described for the said price and to
issue said stock in payment therefor, to said Harwood
Fish, his nominees or assigns.

No further business coming before the meeting on
motion the same adjourned.

THOMAS A. McDEVITT,
Secretary.

Approved:

Geo. S. Russ,
Chairman.
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