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lo APPELLATE DECISIONS - HUDSON COUNTY RETAIL L~~OOR STORES vsg 
TERMINAL WINE AND LIQU6R~ INC. 

HUDSON COUNTY RETAIL LIQUOR 
STORES ASSOCIATION, 

Appellant 

-vs-

) 

) 

) 

.) 

TERMINAL WINE-AND LIQUORS, INC., . ) 
and BOARD OF COMMISSIONERS OF THE 
CITY OF JERSEY CITY, ) 

Respondentso ) 
_ . .._.......;_. __ _ 

, .. 

. ON APPEAL 

CONCLUSIONS 

Samuel Moskowitz, Esq., and Herman Co Silverst~in, Esq., 
Attorneys for Appellant •. 

Charles Hershenst~in, Esq., Attorney for Respondent, Terminal 
Wine nnd Liquors, Inc. 

N. Louis Paladeau, Es~., Attorney for Res~ondent Board of 
Commission~rs of Jersey City. 

BY THE cown~ISSIONER: 

This is an appeal from the issuance o.f a plenary retail 
distribution license for. premises situate~ at 322 Central Avenue,_ 
Jersey C1ty to the res~ondent Terminal Wine and Liquors, Inc. 
(hereafter called Terminal). _ 

. ' 

·Terminal was inc-orporated in -New Jersey on March 7, 1935, 
and for some time past has. conducted a store at Journal Square,· 
Jersey City. On January 10, 1936, it applied for an additional 
distribution license for the Central Avcmue store now in ·question. 

The first notice of intention of Terminal was published 
on January 11, 1936. Objections were filed and the matter set 
down for• a local hearing on January 20. These objections set forth 
many grounds- upon which it was contended that the license should 
be dented.. Included, among others, .was the objection that 
Terminal.was not qualified to receive a license because of ·the 
provisions of PoL. 1935, Chapter 254, commonly referred to as 
Section ~-22A of the Control Act, which forbids issuance of retail 
licen~es to any corporation unless each owner; directly or in­
directly, qf more than ten per centum of its $tock'qualifies in all 
respects as o.n individual applicant .• 

It is clear that at the time this application was filed, 
Terminal was not so qualified because Samuel Bettinger, Yetta 
Keller and Irving Seiger, its then stockholders, each owned more 
than 10% of its issued stock &nd they had not been residents of New 
Jersey for at least five- years. continuously immediately prior to 
the submission ·Of its application, Of the 30 shares issued 
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Bettinger held 50%; Keller 25% and Seiger 25%·~ The applica ti.on 
describes Keller and Seiger as being residents of Brooklyn,New 
Yorko Those figures and facts which appeared on the face of the 
original applic~tion sufficed to disqualify the corporate applicant. 

After the application had been filed but before the hear~ 
ing took place, rrerminal rearranged its .internal affairs.• Its 
minute book shows that a special meeting_ of its board of directors 
was held on January 16,_ 1936 at which the following re-solution was 
adopted: 

"WHEREAS, a communication was received signed by 
the present owners of the 30 shares of stock which is 
the total outstanding stock of this c_orpora tion, ad­
vising that there has been a chage in the Cr6)~rporate 
structure and that the capital stock of the com~)any 
is owned by the following )ersons in the following 
amounts, to wit:-

Leon Schechter 
Samuel Bettinger 
Yetta Keller 
Irving Seiger· 

22 1/2 shares 
2.7 shares 
2;.4 shares 
2.4 shares 

"NOW, THEREFORE, be it RESOLVED that the proper 
officers of said corporation are hereby authorized and 
directed to issue the stock to tho for6going persuns 
in the manner indicated upon the surrender of the 
certificates by the former stockhi::J,lder:s on 

The certificate bouk shows that on. the same day new cer­
tificates were issued to and receipted for by.the four ~ersons 
named above so that each thereafter .owned the number .of shares 
following his or her name in the resolution.: The stock and trans­
fer fedger sho's that these transfers were duly entered therein. 

Respondent Board of Commissi(mers was riotified of this 
change in the corporate structure and the alJPlication was amended 
on Janua,ry 18 by a notice dated that day and declaring·: -

"The following- are the stockho1ders, thE:dr 
addresses and their percentage of stock:~ 

Leon SchechtGr, 10 Humphrey St .• Englewood, 
N. J. 75% -

Samuel Bettinger, 78 Stevens Ave. Jersey City, N.J. 9% 

Yetta Keller, 1801 Park Place, Brooklyn, N.Y. 8% 

Irving Sieger, 974 - 46 St. Brooklyn, N.Y. 8% 

"The directors of the Company are:-

Samuel Bettinger 
Yetta Keller 
Irving Sieger 

"The.present officers at-\.€ the f0ll0Wing:--

Samuel Bettinger - President & Treasurer 
Irving Sieger - Secretary .. " 
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Thus,. at the. r:iearing held on 'January 20 the evidence 
bcf~.re the Board of C·:>mmissioners disclosed that. eJ:ch of the three 
former st~cldv:rlders held less than ten per cent. (10%) of its · · 
·stock and that ·Leon S9hechter, the fourth and majority stockholder:, 
had been a resident of New Jersey for the requisite period and was 
otherwise fully qualified to receive a license. It follows, · 
theref:1re, :that at the time the· 1icense was granted, Terll1inal was 
prima facie qualified S·.) far as Section 7~22A is concerned. 

Tho license was therefore granted by a .resolution of the 
Board of C.Jmraissioners passed on January 21 •. This resolution was 
c0nditiofied upon republication of the notice of intention in accor~ 
ance with· the change in capital structure. This condition was 
performed and, upon the filing of proof of publication of the 
second notice, tht~ license wus issued -:.)n F.ebruary 1. 'This pro-­
cedure was _in acc~)rd with re Garfield, Bulletin 92, item 3. 

The gist of aJ~ellant's contention on this appeal is 
that the .transfer of stock_ above set f()rth was a fraud and a sub­
terfuge. 

Lean Schechter ap)eared upon the ajpeal and was exam­
ined as to the circumstances surr0unding the. transfer of the 
majority stoc~ to him. He testified that he· resides in Englewood 
and is engaged in the ~rinting business. He is related to 
Bettinger and K~ller. In the early part of January he was asked 
by Bettinger if he Wi.mld purchase seventy-five J.Jer cent (75%) 
of. the stock of Terminal. He replied that ne knew nothing about 
the liquor business· and had no moneyo Bettinger suggested that 
he give a note for the stock. It was finally agreed that Schechter 
would give his notc·to the oth0r three stockholders f8r $2,250. 
in J:Jayment f(~r twenty-two and one-half (22~} shares of said stock. 
On January 16, at the tine tho stock was trans.:('erred to him, 
Schechter executed and delivered his promissory note for that 
amount, payable to the three forri1er stockholders, and which note 
is due on Jrily 1, 1936. Let Schechter spea~ fur himself:- · 

HQ Fron whom did you get your interest in the corporation? 
A J!rop the Terminal Wine & Liquors ..... Sanuel Bett:lnger. 
·Q What did you give h_iD for the inter fast? 
A $2250.00 .in a n0te 1 . · . 

Q Did· he tell you why he wanted you to buy? 
· A He came to me in the ~rint shop nnd explained to 

ne, ·'I ar.a in the liquor bustne .ss ,. ·:, and I say, 
'I knuw it'; and he 2xplnined the law has been 
changed in Jersey, that a nan hn~ to be a resident 
for .. five years, and to do th~t he uust get a man 
t::.J sell hi.s .st,)clc to to get a license, and he wanted 
to sell rae 75% of th~ stock. I told hin I didn't 
know anything about the business, I ar::1 in the ~:irinting 
business, and I have nCJ .money, ·and he said tGi ve rJe 

-your note'; and how to repay it, I au an Ex-Service 
man and getting a bonus, so I thought I will give 
him J.Jart .Jf. it. 

Q Have you received any income fr0n it? 
A Net yet. . 
Q Who attends to the financial matters?. 
A I don't know a thing about it. · 
Q Are you an officer of the cor~oration? 
A No, sir. 
Q Are you a director in it? 
A No, sir .. n 
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I believe Leon Schechter told the simple, unvarnishe~ 
truth. I place no credence, however, in the good faith of 
Bettinger, Keller and Seiger in lugging in Schechter a.t the eleventh 
hour to save their applicationo The motivation is obvious; the 
execution, atrocious. Faced with disqualification, they scurry to 
buttonhole a resident relative of unblemished reputation, without 
any interest :Ln liquor and without any money; dump into his lap 
the undreamed prize of majority control _of a successful business 
on the eve of expansion; silence the qualms of an unwilling pur­
chaser by volunteering to take his note - anything to go through 
the form of selling the stock, anything to place it. in safe hands, 
anything "to get a man to sell his stock to to get a license". 
These badges of fraud and their timing, coupled with the fact that 
the alleged holder of 75% of the stock is neither officer nor 
director and does not "know a thing about it" convince me that 
Schechter was used as a mere blind, the transaction a sham and the 
internal rearrangement conceived and .executed as a fraud upon the 
Board of Commissi.onors of Jersey City. I find as fact that 
Bettinger, Keller and Seiger were each indirectly the owners of more 

·than ten per centum of the stock of Terminal at the time this 
license was issued and still areo Hence, since none of them could 
qualify in all respects as an individual applicant - Keller and 
Seiger because they were non-residents, and Betting\-:;.r because not 
a resident of New Jersey for five years last past, it follows that 
the license should not have been issued. 

The action of respondent Board of Commissioners in issu­
ing the license is reversed. The license is hereby declared void.~ 
All activity thereunder must cease forthwith. 

Dated~ June 26, 1936. 

D. FREDERICK BURNETT, 
Commissionero 

2. APPELLATE DECISIO~S - PRICE vs. WEST WINDSOR. 

ADELAIDE PRICE, 

-vs-

Appellant, 

) 

) 

) 

) 
TOWN SHIP COIVIMITTEE OF THE 
TOWNSHIP OF WEST WINDSOR, ) 

Respondent. ) 

ON APPEAL 

CONCLUSIONS 

Irving H. Lewis, Esq., Attorney for Appellant. 
Louis Gerber, Esq., Attorney.for Respondent. 

BY THE COMMISSIONER: 

This is an appeal from an order entered by respondent 
on June 9, 1936, revoking appellant's license #C-4 for premises 
located at Washington Avenue, Princeton Junction, West Windsor 
Township, New Jersey, and rendering the premises ineligible to 
become the subject of any further license of any kind or class 
under the Control Act for a period of two (2) years. 
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The revocation was based upon rqspondentts findings, 
pursuant to hearing duly held, that the appellant had sold alco­
holic beverages to Thomas F o -Leary, a person under the agED ©f -21 
years, and had also sold aicoholic beverages ·after closing hour 
i.n vtolation of a municipal regulat:lon. By stipuL1tion of counsel!i 
a transcript of the testimony introduced before the respondent 
To·ViJnship Committee WO$ made part cf the rt~cord on appeal and has 
been considered, together with the testim0ny_introduced at the 
hearing on appenl. · 

Certain facts are substanttally undisputed.. On Novemoer 
2d and December 13th, 1935, and on several intervening dates, 
alcoholic beverages were sold at appellant's licensed premises to 
Thomas F. L~ary, a Princeton sophomore, 19 years of age. These 
sales were in clear violation of sect:Lon 77 of the Cont:r;ol Act .. On 
April 18, 1936, investigators of th~ Department purchased alcoholic 
beverages at appellant's licensed premises after the hour of 12 
midni~hto These sales were in violation of respondent1s regula-
tiono . 

. The findings of guilt. were, therefore, obvj_ously proper. 
Appellant contends,.nevertheless, that the ptlnishment inflicted 
vms excessive and requests mi tigntion thereof. IJIJhether the 
Commissioner has authority to mitigate punishment imposed by a 
municipal issuing authority after a pro per finding of guilt need. 
not be considered since the evidence hereinafter set forth amply 
displays the appropri~teness of the penalty of revocatiop and 
accompanying disqualification of the _premises. 

From November 2d to December 2d, 193.5, Leary incurred 
a bill in the sum of $176.95 for alcoholic beverages )Urchased at 
a1)pe1lant' s licensed :premiseso Appellant states that Leary was 
in the habit of coming in alone and purchasing champagne and 
other bevera,ges for everyone J_Jrosent. Leary testified that he 
was "tightYY when he did that. This was denied by appellant~ but 
considering Leary's testimony that his allowance was $25.00 per 
month, exclusive of necessary expenses, the probabilities strong­
ly favor his story. 

Appellant contends she did not know that Leary was 
under, age and produced ~ card signed by him and stating that he 
was of logal age. But that card has a historyt On November 30, 
1935, Leary wrote a letter to Robert Price, appellant's husband, 
and apparently in charge of the licensed premises, stating among 
other things that he would not be21 years of age until three (3) 
years ·thereafter and lndicatirig that he would be unable to pay his 
bill exce)t over a period of time6 Mro Price's reply dated.December 
2d, 1935 stated that Leary's letter came as a surprise and ton­
tq.ined the .following enlightening remark: "do your best and when 
you come out, if I am not here, ask John for a card that I wan:ff.4 .:tJ9U 
to sign for our prote.ctionn 0 Mr. Price testified that the card · · 
referred to was the card ultimately signed by Leary and att6sting 
to the fac.t that he was over age. AVi;arently, the signing of the 
card was mistakenly calculated to furnish the ap~)ellant with 
TY1Jrotection° ...:.-to use lVlr" Price's owr1 language. 1I1hese flimsy 
;asteboards are vain things for safetyr 

To cap the climax of sinning against the light, later, 
on December 13, 1935, after the foregoing correspondence, appellant 
permitted Leary to incur a further bill for alcoholic beverages 
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in the sum of &Pl8. 30 rnaking the grand total of sales to_ tpJ·.s· 
so~homore for six (eJ weeks --$195.25. The incdntroverttb1S' 
evidence, mainly documentary, bes~eaks eloquently nppelia~t!~ 
conscious disregard of the lawo 

Sales of hard liquor to minors constitute grave danger 
to continuance of Repeal. The municipal issuing authority wsmld 
have be-en derelict in i t:::i duty if it had irnj)Osed any i:;unishment 
less than revocation for the dei)J.orable condlict disclosed by the 
evidenceG , 

The action of respondent is affirmed. 

D. FREDERICK BUHNETT, 
.:commi s si onor~ Q 

·Dated June 26, 1936. 

3. RETAIL SALES - EX1rENSION OF CREDIT ·-. SOME OF. THE CONSIDERATIONS 
INVOLVED - REACTIONS INVITED. 

New Jersey Lic8nscd Beverage Association, 
RoF.Do Palmyrn, New Jersey·o 
Attention: Neil Fo Deighan, Presidento 

New Jersey Retail Liquor Package Stores Ass'~., 
Trenton, NoJo 
Attention: Ao i. Waldron, Presidento 

Gentlemen: 

June 29 1936. 
' 

I have frequent letters from wives and children com­
~Jlaining of the practice of retailers selling liquor on cr0dit .. 

The following, just received, is tyrical: 

"Can't something be done in rGgards to the saloon 
owners who give credit for whiskey to our husbttnds·r Myself and 
two othc~r wiVesJ are h.:J.ving that trouble o 

"Our husbands salaries are paying. off 'honest debts' 
as they call them; and we wives and the children are suffering 
for itl 

"We've tried to sto} the Jractice, but our· husbands 
go to other saloons that we know nothing about finding their 
~Jlaces. 

"Our bills are un.1.~\:1i.d, we have just about enough to 
eat nt tim~s, yet the men get their bottle of whiskey without 
money any time.they want it and on pay day, we get the few 
dollars that's left to try and keep things gotng. Now sir,. 
we know that our husbands wouldn't. drink so much if they had to 
lJaY cash for their whiskey; but this credi.t business is terrible. 
Can't you- do. somethj_ng to hel) '\Nives like ourselves? And there 
must b~ lo:ts, others who will o.p)recia te any law you c~m enforce o 
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"Trusting these few words will reach down into your 
heart and that you wlll bo ablo to render us a servtco for which 
l'm sure, all wives will be forever grateful.," 

. I desire td know your attitude and that of all other 
trade organizations as to the public ~olicy, necessity and con­
venience of making a rule forbidding retailers to make sales of 
liquor on credit exce1::>ting only hotels and bona fide clubs. 

I Will. be glad to learn the reaction Of the :;_Jublic 
as well - both sideso 

Very truly yours, 
D. FREDERICK BURNETT, 

Comrnj_ssioner. 

4o TWO HUNDRED FEET RULE - CHURCH ENTRANCE - v'IJHAT CONSTITUTES -
WHEN THE ENTRANCE TO A CHURCH rs·A. GATE, THE TWO HUNDRED FEET WILL 
BE MEASURED FROM THE GATE EVEN THOUGH PERSONS MAY GO THROUGH THE 
GATE ELSEWHERE THAN THE CHURCH. 

TO~ Erwin B. Hock, De:;_mty Commissioner 

FROM~ M.ortimer Jo Shapi;ro, Senior Insp·ector. 

Re: The application of F. &·A. Distributing C~. for 
Renewal of Plenary Wholesale License for Pr.....emises 

.· Located._at 270-278 Avenue E-2 Bayonne., . ~ 
. ' .. ~ 

Objection was filed to the- ai::~Jlication for renewal· ih 
the nbove ·matte+ by the Heart of J.esus Polish National Catholic 
Church, 285 A:venue·E, Bayonne, on the ground that the nearest entrance 
of tho licensed premises is within t~o hundred· feet of the eritrance 
of the churcn. Accordingly, the matter was set down for hearing 
on J·une 25th and testimony taken~ 

The facts are: The church is set back some eighteen 
feet from the sidewalk. In front of the church are three steps, 
and surrounding it is a fence with a hinged gate adjoining the 
sidewalk. The dist~nce from the bottom step lending to the en­
trance door of the church to the licensed premises is more than 
two hundred feet, but the. dj_stance between the licensed i)remises 
and the gateway is ono hundred ninety-seven r:eet and seven inches. 
The only question is whether the measurement should properly 
start .at the gate or at the bottom step. 

In Re~ Ackerman 2 Bulletin 48, item 11, under a·very 
similar set of facts, it.was said: 

"Furthermore, .the Second Reformed Chu.rch is sur­
rounded by a fence, and the gate leading 'to the entrance is 
13' 5" distant therefrom. Between the gate a.nd the entrance 
door are steps elevated from the level of the sidewalk. 
Under these facts· the entrance to the church~ within the 
meaning of Section 76·, must be considered as the ~Joint 2t 
which the gate is loco.ted, rather than the entrance dooro 
It is significant tho.t Section .76 cont.:dns no mention of 
the phrase 'entrance door' and refer~ solely to 'entrance'. 
The gate cle2rly separates the church from the walk used by 
the general J,mblic, nnd persons passing through the gate 
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would be c9nsidered as entering -the church._" 

C~JUTIS8l for the D.j)plj_ccmt r~cognizes the force Of this 
ruling but argues (1) that the ruling is erronE.wus and should b~: -
reversed; and_ (2) that the cases are distinguishable. 

· (1) Tho argument that the earlief ruling of the 
Commissioner was erroneous ht:s been c,,:1refully consi-ckreJ •. !t is 
based u)on the suggestion that earlier statutes ;rior to Prohibi­
tj_on did no.t irne tho umnodifi<:.)d 'Jlrord "entrancen but said "entrance 
to the cu,rtilage n or n.nearest point of tho church c:dlfico on 
Counsei therefore argues that inasmuch as the Jres~nt statute 
sim~Jly uses tlH~ word nen.tranceu it must rnecm -sonwthing {lif'ferent 
from the entrance to th0 curtilageo 

This ingenious argum~nt overlooks the f~ct that the 
ruling in Re: Ackerrimn, J3iJpra, docs not c:..mstrue tho word nentr:mcet~ 
as us eel in the Control Act· to :nean entrance t'.) the curtilage o If 
there were no fence setting off the church ft8m the general walk 
used by the :tmblic, that ruling would be inap)lica'ble n0twi th stand;.:. 
that thE; curtilage nught extend within tvvo hundred feet of the 
premises sought to be licensed~ It therefore appea~s that this 
ruling is not inconsistent with the strict legal rule of statutory 
interpretation invoked by the applicant. 

(2) The suggestion.that the inst~nt case can be dis­
tingui~hed froD and is not gqverned by ~A-ckerman, su,l£.Q:,. is 
based u~on the fact that alongside of the church in the instant 
c:i-se is a parish house; behind the~ church is a storage building 
used ln connection with the .iJ«:i..rish -house e.s well 3.S the Church; 
persons desiring tJ go either t~ the )arish house Jr storage house 
must :)ass through the gate. -

But the C1Jnn:1issi-.mor will look at the substance and vdll 
not yield to a-0ute leg~11 arguments based U)On thin factual distinc­
tions designed to whittle away the statutory i;r·ctecthm af'forc!.t.:d 
t~ churches by Section 76 of the Control Acta The ~hysiccl facts 
as demonstrated ~Y the photographs introduc~d in evidence clearly 
cor::i11els the concluslon that the~ E.:ntr~mce tu th0 church is tho gate. 

Accordingly, it is concluded that the licensed ~remises 
as now situated are -wi.thiri two hundred feet C)f the objecting churcho 

_ H,)wever, it if? recomrnenclecl tha .. t the ap)lication he sr2.ntcd ,.m 
·c:)ndi ti,jn that the lic:c;nsee nuve the nearest entr::.mce tu the li­
cens0d ~n~emis0s a suf'fici<;;nt li.istance s-j as t:,:: render the se.rrw nwr0 
than two hundred f ewt fr0D. th1..~, i:::ntrc~nce to thcJ church. · 

APPROVED 
EHWIN Bo HOCK 

MORTIMER Jo SHAPIRO 

Tho frxct that J.:ersur:s inay go throw;h the gate plsowhere 
than the church, is of n:) l.:.1' .. :~ment f0r the gate is still the noarost 
entr:1nce- t.J the church o 'The two hundr(jd feet wi.11 therefore be 
measured fr~D the gateo Churches and schools. will be urotected 
t;:.:.i· the full limit 0f the law o Rec,.)i:nJendatlon a:J~n·oved~. - \ 

June 26, 1936 o 

D. FREDERICK BU~NETT 
Co mi:1i s s i o 11 er • 
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S-. RULES GOVERNING SIGNS - REFUSAL TO SELL ADVERTISED LOSS LEADERS 
WARRANTS SUSPENSION - THE PUBLIC IS NOT TO BE FOOLED 

In the Matter of the Revocation ) 
Proceedings against 
Joseph Tabatchnick & Co., Inc.,. ) 
468 - 18th Avenue, Newark, N.J., 
holder of Plenary Retail Distribution ) 
License D-75 issued by the Municipal 
Board of Alcoholic Beverage Control ) 
of Newark. 
• 0 • e e D e e e e • • e • !' • • ) 

CONCLUSIONS AND ORDER 

Loriis Weiss, Esq., rlttorney for Licensee. 
Jerome B. McKenna, Esq., Attorney for Department. 

BY THE COMMISSIONER: 

Charges and notice to show cause why Plenary Retail 
DistributioD License D-75 issued,to Joseph Tabatchnick & Co., Inc. 
for prenises 468 - 18th Avenue, Newark, N.J., should not be 
suspel)ded or revoked wero duly served upon the li.censee .• 

Upon the return date, J·une l_l, 1936, the ·hearing was held~ 

The licensee was charged with having violated Rule #4 of 
nBules Governing.Signs and Other Advertising Mattern, promulgated , 
April ·9, 193~, reading as follows: 

1,· 

-nNo retail licensee shall permit or suffer in 
or on the licensed premises any sign or other matter 
advertising the sale of any particular brand or type 
o.f alc.oholic beverage 'l:rnless such brand or type of 
·al~oholic beverage is actually available for sale 
·at such premises." 

On Friday, May 29~ 1936, the licensee advertised by 
cir6ular and window display the sale of alcoholic beverages. 
Included 1n the sale were. pint bottles of "Calvert Special 
Whiskey" at 79¢ a pint. Prominently displayed in the window of 
the licen~ed premises was a box or carton containing about 15 or 
18 pint bottles of ncalvert Special Whiskeyn.. .attached to the top 
of one of the bottles was a price tag carked 79¢e Three wltnesses 
testified that notwithstanding this display they were refus.ed when\ 
they atteopted to nake o. purchase of the advertised Calvert. One ·\ 
vms Frank.Mayer - the New Jersey State Supervisor of the Calvert \ 
Maryland Distilling Co .. , Inc.; another, his brother-in-law; the 
third, an Investigator from this Department who had been assigned 
to investigate o. r.G~)orted. violation of the above rule•' 

The licensee adoitted that from about 8 to 10:30 P.M. 
no sales of pint bottles of Calvert were made. The reason advanced 
for the refusal to sell same was that they were of the opinion 
representatives of the Calvert Co11pany were attenpting to buy out 
all their prod~ct by sending in customers with money furnished by 
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Mayer;· that when they found this out·. sales of pint Qottles "or 
Calvert Sp~cial w~re discontinued. ~he licensee contended sales 
on: that brand of liquor were re.sumed at 10: 30 P .• M. but that ., 
assertion: was denied by ·M. J. Kobrin_, the New York and .New .J er'i:i"e.y 
Di-vision Manager of the Calvert-Maryland Distilling Co., lnG .•, 

· who stated he was :Ln the licensed premises from 10: 00. P .M. to -
12:00 midnight; that all during that tiwe no ·sales were made; on 
the .contrary, hi stated, custoners, applying~for pint bottle~ of 
Calvert Spec_i,?.;l, were refused. · 

· The licerlsee admitted that at po tiDe during the 
period when the "Calvert -Special" was wi thdra,vvn fror;i sale,, <lid ne 
.or any of his. eraployees remove the· bottles fron the window or· 
the price. tag above theD arid that is· where I am interested. The 
only ~xcuse offered by the licensee for this disrega~of the Rule 
was that they were ·11-too busy"-. · . 

This licensee further adnitted his familiarity with the 
Rule above stated. · 

, Licensees must realize the Control Act fs to be obeyed.!!. 
Further, ttRules and hegulationsn pronulgated under the express 
provisions of said Act are not to be disregarded. The public is 
not to be fooleq and iured by advertised loss leaders that licensees­

. refuse to sell or,. when sought, seek tq palm off· ttsomethipg just a:s 
good". The day of Barnum is past. -·, 

Rule #4. 

.{ ~'; -~· ·-~·.10 r:: 

On lVlay 22 ,- 1936, in Bulletin .tr120, Item #1, I ·'s·~ftf~,:~ 
I '':. ·: · -~1~ ·-~~ ~ 

. . . . ;-'·.,;;;,_,_ ,\; 
n1icensees should not be stampeded, whatever the 
price panic, into violations of rules which· stand 
good at ~11 times. Price fixing is none.of my 
business, but the Control Act is ~nd these rule~ 
will be strictly enforced all the time.n 

·. ! meant what I said. 

The licensee is adjudged guilty of having violated 

It is therefore ORDERED, that Plenary Retaii. Distribution_ 
ti.cense D-?5 h€retofore issued .. by the Municipal Board of Alcoholic 
Beverage Control of Newark, be suspended unt;il the end of it$ -
term, effective forthwith; further, that any· renewal license 
heretofore or hereafter issued to this licensee for the fiscal . 
year beginhigg July 1, 1936 be, and hereby is suspended until and' 
through July 1, 19360 

\ 

Da FREDERICK BURNETT, 
Commissioner. 

Dated: ,_June 27, 1936. 
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~- TIED HOUSES - REVOCATION PROCEEDINGS - ILLEGAL FOR STATE BEVERAdE 
DIS1RIBUTOR TO HOLD CHATTEL MORTGAGES ON LICENSED RETAIL LIQUOR 
ESTABLISHMENTS - LICENSE SUSPENDED AND OTHER PENALTIES INFLICTED 

In the M~tter of the hevocation 
Proceedings against 

Ernes~ Bade, t/a Keansburg 
& Union Beach Beverage Co., 

Holder of State Beverage Distributor's 
License #SBD-89, issued for premises 
N/S Stone Road, Union BeachJi N.J. and 
370 Broad Street, Keyport, ~.J. . . . . . . . . . . . . . . . . . . . 

) 

) 

) 

) 

) 

. ) 

John J. Meehan, Esq~, Attorney for Ernest Bade 
Jerome B. McKenna, Esq., for the Department 

BY THE COMMISSIONER: 

CONCLUSIONS 

AND ORDER 

Charges and notices to show c.ause why State Beverage 
Dis~ributor's License #SBD-89, issued to Ernest Bade, trading 
as Keansburg & Union Beach Beverage Co., for premises N/S Stone 
Road, Union Beach, N.J. and 370 Broad Street, Keyport, N.J., 
should not be revoked were duly served upon the licensee and 
the owners and mortgagees of the premises. A henring was held 
at which the licensee appeared by counsel and was afforded full 

· ,Qpportuni ty to be heard. 

Charges ,l to 4 inclusive.? allege the acQep:tance b:}l." 
the licensee of chattel mortgages from each of four plen&Fy 
.retail consumption licensees, as security for payrrie·n,t,.:o:f~;,,Qp,e.rc 
.'accounts due him. Charge #5 alleges thE~ acceptance, ·,:::or~J)i·:'.s~!Jnilar 
chattel mortgage by the licensee in the name of h:j_s · ·n&¢-~·!1.~:e, the 
Bay Shore Finance Co. Inc. Each of the 5 chattel mortgages in 
question covered furnishings and fixtures in the several retail. 
premises. 

A chattel mortgage upon the goods and fixtures of a 
·retail licensee constitutes a prohibited interest and may not 
be held by a State Bev~rage Distributor. See In re: G. Krueger 
Brewing Co. Bulletin 55, Item 12. The holding of such a 
prohibited interest by a State Beverage Distributor is a violation. 
of Section 40 of the Control Act which provides in part as follows,: 

ttit shall be unlawful for any ~HHHH~ wholesale·r of 
alcoholic beverages, to ***** be directly or 
indirectly interested in the· retailing of any 
alcoholic beverages except as provided in this 
act ..>!..!'! • ..>~..>!...>!. 0, 

' I\ I\. I\ I\ I\ e t 

The licensee pleaded guilty to ·the first four c~arges. 
In mitigation, he testified thGt he was acting under the advice 
of counsel, and in this he was corroborated by his attorney 

.Ezra Karkus. He denied, however, that the Bay Shore Finance Co~ 
Inc., the mortgagee named in the fifth charge, was a mere nominee. 
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The Bay Shore Finance Co. Inc., wns organized in 1928 
for the purpose of mak1ng ·small loans. According to the testimony 
of the secretary-treasurer, it has done no business since 1931. 
Mr. Karkus., attorney for the licensee, is also president of the 
company. At Bade's suggestion Edward F. Shepherd, a retail con­
sumption licensee, called at Karkus' office for the purpose of 
obtaining ~ loan from the finance company in order to pay Bade a 
balance due on an open account. He executed a note and a chattel 
mortgage, but before the loan was consummated, the existence of 
a condition2l sales agreement covering the same property was 
disclosed. The loan to Shepherd was thereupon refused, but, 
according to the nttorney's testimony, the account was purchased 
from Bade and Bade endorsed Shepherd's note. There is no docu­
mentary evidence to prove this latter transaction. On the 
contrary, the chnttel mortgag8 is still open of record and Shep~ 
herd is being sued on the note •. ·Bade is not a party to that suit 
de~pite bis endorsement. Bay Shore Finance Co., by its president, 
now offers to cancel the chattel mortgageo This offer comes too 
late. It is apparent that the real party in interest throughout 
this transaction is the licensee, Ernest Bade, and I find him 
guilty of charge #5. · 

The licensee testified that in March, 1935, he dis­
counted with the Bay Shore Finance Co. the accounts on which he 
held the chattel mortgages referred to in the first four charges. 
Again there is a complete lack of documentary evidence that sue~~ 
a transaction ever took placeo It appe2rs.that the virtually · 
defunct corpora ti on was revived only on occasions when it c.ould 
be of service to Ernest Bade. I find that Ernest Bade is the 

·owner of the four chattel mort_gages in question. 

Chnr ge s ~~6 and ~~7 are directed to. the llcenSE-)e' s 
failure to disclose in his applicitions to this Department, his 
prohi.bi ted interests in retail consumption premises, in violation 
of Section 22 of the Control Act. 

The licensee testified that the answers were given 
after consul tat ion wi.th his attorney.. While this is· a circum­
stance to be considered in mitigation, it is, of course, no 
defense. I find him guilty of char~e! #6 and #7. 

ThE": importanco of vj_gorously prohibtting any interest 
by the wholesaler in retcdl licensed premises, is immediately 
appnrent. No subterfuge which results in a Htied hQuse" can be 
tolerated. In Reichelderfer vs. Johnson, 72 F •. (2d) 552, 554 
(Dlst. of Columbia 1934), the court said: 

none of the well-recognized objections to the 
methods of salo artd distribution of liquors prior 
to the era of prohibition wns the fact that 
brewers and wholesalers frsquontly monopolized 
and controlled the rQtail trade.n 

See also In re: St@te Liquor Control Bo2rd, Bulletin 104, Item 1. 

Counsel for the licensee has offerc?d to cancel all 
the chattel mortgages in question. In view of this offer, and 
in consideration of the fact that the licensee acted throughout 
with the advice of his attorney and as this is a case of first 
h1pression, 
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It is, on this 26th day of June, 1936, 

ORDERED thnt the State Beverage Distributor's License 
#SBD-89 heretofore issued to Ernest Batle, trading as Keansburg & 
Union Beach Beverage Cu., be and the saDe is hereby suspond~d for 
the balance of the present licensed Jeriod effective ianediat2ly, 
and it is further 

ORDERED that no runewal a1,;plicnticm be c ... :msidered unless 
and until the five chattel nortgages hereinabuve referred to, to­
gether with any ~ther chattel mortgages held ~Y the said licensee 
~n ret2il licensed ~rooises, shall be cancelled of record. 

D. FREDERICK BURNETT 
C·~J1:tuis sL.:ner. 

·7. APPELLATE DECISIONS - CASCIO vs~ ROSELLE PARK. 

NICHOLAS CASCIO, 

A.p)ellant 

-VS- .. 

BOROOGi-1 COUNCIL OF. THE BOROUGH 
OF ROSELLE PARK, 

Res-.J'..mclent .. 
.L 

• • o o a•• o •a• o • o • o o 

) 

) 

) 

) 

) 

) 

ON APPEAL 

CONCLUSIONS .. 

Eugene A. L~ctta, Esqo, Attorney for Appellanto 
Charles hQ Renton, Bcrough Clerk, for the Respondent. 

BY THE COMMISSIONER~ 

This is an ap)ea1- fron the denial of an a)plication for 
a l)lenary retnil consunption license for :;_)reuises located at· 37 
Wo W~s~field Avenue) Ruselle Park, NoJ. 

Res~ondent contend~ that the UJJli6ation was ~r0~erly 
deni~d because there are already too ~any licensed ~laces in the 
r:tunici;;)0li ty. 

The right of a r:iunici:i_Jality tc deny an a) 1)lication where 
the issuance thereof would result in the existence uf to0 oany li­
censed )reDises is well settled o BuDbo.11 v o Burnett, 115 ·N. tT. L. 
254 (Su)o Cto 1935).. JJackowit:z vp Waterford,' Bulletin 1~125, iten 12; 
Palner v .. Englisr1 tuwn, Bt1llet1n ;/116, i tuu. t±; In re: Roselle Park, 
Bulletin #115, iteo 8. · . 

The ~8pulation of the Borough is apJroxioately 9,000o 
There are novv issued anc~ -:mtstc::.ndi_ng 13 ~:;lenary retail consmJ)tion · 
licenses;·1 club.license, 3 JlGharj retail distribution licenses, 
and 2 limited retail distribution licenseso That is plenty. More­
ovor, there is one tavern J.n .the s.~~uo bltJ°Cl{ with the preDise s in 
question and a paGkage store directly across the streeta The 
testimony of the chairman of the license cwnr:d ttee and the i~linutes 
of the· coun,cil r.:10eting nt vvhich the license ai)plication was denied, 
show an honest deterDination ·on the ~Jart of the munici1;a li ty tv 
prevertt any overcrowding 6f retail licensees~ This action is 
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8. 

_backed by the ·strongly eXi)ressed sentiment of the c0nnunity ... 

I find there ~is· no real need for an additional licensed 
place. The actj_on of respondent is, theref~re; affirned. 

Dated ~une 29, 1936. 

D. FREDERICK BURNETT, 
CoDnissioner. 

~PPELLATE DECISIONS 

ANTONIO VIRGILIO., 

VIRGILIO vs. ORANGE. 

-VS-

) 

) 

) 

. MUNICIPAL BOARD OF ALCOHOLIC ) 
BEVERAGE CONTROL OF THE CITY OF 
ORANGE, ) 

Respondento ) 
• • • • • • • • • • • 0 0 • • • 0 0 

ON APPEAL 

-CONCLfJSIONS • 

Frank Ao Palnieri, Esq., Att:Jrney for Ap.i.Jellaht 
Louis Jo Goldberg, Es.q o, Atturney for Res)ond~:mt. 

BY THE COMMISSIONER: 

This. is an a~])eal fr on .respondent's order which sus­
pended ap1Jellant' s license fr on June 17; l-936 until the end of 
its tern ahd directed that no fruther license be issued for the 
same )rm"!lises J:)rior to July 17, 1936. 

bn March 26, 1936i investigators of the Department 
seized three :)artly filled bottles of V117hiskei, labeled res)e·ctive­
ly as f-0llows: "Schen,.ley' s Bar Blended Whiskey, 90 Proof", "Three 
Feathers BlE;nded Whiskey, 90 Prooftt, and useagrads Bar Spepj_al, 
90 Pro,Jf". Analyses by the Depart1~1ent' s cheoist disclosed that 
the cm1tents were not "blendedn as stated Jn the labels, but were 
straight whiskies. Three settled bottles, si1:iilar j_n a:r)r)ear~nce 
to the other bottles and admittedly genuine, were also taken by 
the investigators and analyses thereof disclosed that the labels 
thereon were accurate. 

Rfjvoca tion proceedings were ther·eafter 1.nsti tuted by 
the respondent and after hearing duly held,.the licensee was found 
guilty of having possessed illicit beverages in vLolation of law 
and ·the order of suspension was entered. Criuinal iJroceedings 
instituted again$t the licensee resulted in his conviction on 
June 18, 1936 before. the Essex County Ccmrt ·of· Special Sessions 
for having possessed illicit beverages. · · 

The fact that the c6ntents of the three partly filled 
bottles seized by the investigators did not neet the descri~tions 
on the labels and differed r.mterially .from the contents of siriilar 
sealed bottles, adDittedly genuine and taken from the licensed 
preBises, warrarited respondent's deterairiatioh that the beverages 
were illicit. Cf. Yates vs. Mulrooney, 281 NoY.S. 216 .(1935). The 
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licensee:! s protestation of innocence and his suggestion that 
others r:i,ight h.'lVO t3.1J)ered With the buttles in question· are Of 
no avail. He rm.st be held accountable for the ;;resence ,)f 
illicit bevera~es on licensed precises in any ~~ent. See Bulletin 
lf4 9 , it en 4 • 

The action of respondent is affira~d. 

D. FREDERICK BURNETT. 
CucDissionor. 

Dated~ June 27, 1936. 
<I·' 

9. APPELLATE DECISIONS - VANSCHOICK vs. HOWELL.TOWNSHIP. 

CHARLES W. VAN SCHOICK, 

Appellant 

-vs-

TOWNSHIP COMMITTEE OF HOWELL 
TOWNSHIP, 

Respondent .• 

) 

\ 
) 

) 

) 

) 

o • 1 o o • o o • o o • • o ·o o 

On Appeal 

CONCLUSIONS. 

Harry Sagotsky, Esqo, Attorney for Appellanto 
McDermott & Finegold, Esqs~, by Max Finegold, Esq.~ Attorneys 

for Respondent. 

BY THE COMMISSIONER: 

In a previous case between the same parties, Van Schoick 
v,. Howell Township, Bulletin #120, item 6, tb.e decision was in 
favor of appell~nt for the reasons therein set forth, wnich are 
unnecessary here to repeat because not involved herein, and the 
respondent Township Committee directed to transfer appellant's 
retail consumption license from "Quaker Rest" to."Wayside Inn". 
Thereafter, appellant notified the Township Committee that he 
had lost his interest in "Wayside Inn'1 and hence, despite the 
decision in his favor, he.did not desire to take advantage of the 
ordered transfer~ At the same time, he applied for a transfer of 
his license from "Quaker Rest" to nVillage Inn". He has duly 
complied with all the statutory requirements. His application has 
been denied. Hence this appeal. 

\.., 

The personal qual.ificatiori of appellant was settled in 
the previous appeal. The sole question now to be determined is the 
suitability of the premises to which the present transfer is sought. 

The "Village Inn" is located on Bighway #33., Howell 
Township, a distance of about one mile west of "Wayside Inn" and a 
mile and a half west of HQuaker Restn. VYVillage Inn" is the same 
place considered in P.~~tfan v. Howell ~fownsh;_i:Q, Bulletin f./64, i tern 9. 
In that case the present respondent was sust~ined in its refusal to 
transfer Botfan's consumption license to that place because the 
neighborhood.was rural, very sparsely settled, .. less than 100 people 
re$id.ing therein for a distance of one half mile, and becuuse a 
retail consumption licensee was operating diagonally across the 
road about one hundred (100) feet away, and a second similar place 
about five hundred (500) feet away. Since the Botfan case was 
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decided (March 4, 1935), both of these other places have dis­
continued bustness, so that now the nearest licensed place is 
??Jim's White Pole", also located on Highway ://33, about midway be­
tween "Village Inn n and "Vfays ide Inn rv and approxirua tely one-half' 
mile from each.. This co.se, therefore, is not controlled lJS(' tbl-e 
conclusJons rE0ached in the Botfan case, supra. 

In the previous appeal of Van Schoick, no one appeared 
to testify on behalf of respondent, although a brief was submitted 
on the questions of lo.w on which that case vvas thought to depend. 
In the presont appeal, however, the three mombers of the Township 
Committee appeared. They testified that the Township Committee 
originally issued ni.neteen (19) co:qsumption licenses in a Tqvmship 
having a population of approximately three thousand (3,000); that 
subsequent experience showed that this number was too large, and, 
in the course of ttme, the number was reduced to fifteen \15) 
including Van Schoick's license; that, in their opinion, there are 
at the present time too many licensed places on Highway #33; that 
the length of the Highway through the Township is approximately 
six (6) miles; that exclusive of the Van Schoick license, ther€ 
are now outstandfng three other licenses on the Highway, and a 
fourth on another road wi.thin one hundred (100) feet of the Highwny"' 

It i.s true that if a license is granted to th© "Village 
Innn 9 the nearest licensed place will be "Jin's White Pole", ha).f 
a mile away but, unlike; the s i tua ti on in the previous appeal · ·' 
where no evidence vm.s introduced as to sufficiency of places along 
the Highway, it now affirmatively a pp ears that the Township Com- · 
mittee has determined that, exclusiv~ of Van Schoick's license, 
the other places on tlH~ Highway, and immediately adjacent there.to, 
can take care of the local and transient trade. In this rural:<. ___ ;: '"--:, 
sparsely settled s~ction, it cannot be successfully contended ~~- 7 ;~~~­
that a license at nVillnge Innn is a matter of public necessity: __ -.;,..;;._.J.._:·· 

and convenience. See Connolly v. Middletown, Bulletin :/lBl, item,~:: r . 
11, and cases cited. <'~' - __ 

While appellant has intcoduced so11.1e testimony that a 
rnJ.rnber of persons 'living in the vicinity of "Village Inn" do not 
object to a license for thos8 premises, there is testimony that a 
large number of people appeared at the hearing held before the 
local authorities, including representatives of the T~xpayers 
Associ~tion of Howell Township, nnd objetted to the issuance of 
this license upon the ground that it was not necessary, and upon 
the further ground that it was vvithin four hundred seventy-five 
(475) feet of a schoolo Aside from the question of the proximity 
to the school, it suffices to say that local sentiment is generally 
in support of the unanimous decision of the-; Township Comrai ttee that 
another ltcensed piace was not needed or wanted at TYVillage Inn". 

Transfer of a license tu other prenises is a privilege 
and not inherent in appellant's license. The issuing authority may 
grant or deny a transfer in the exercise of a reasonable discretion. 
Van Schoick v. HQwell, Bulletin #120, itQm 6, and cases citE:d. . 
There is sufficient. cviclE:nco in the case to support the finding of 
the locnl issuing authortties that an additional license is not· 
needed at "Village Inn"o The action of respondent in denying the 
transfer was reasonable. 

The action of respondent is, therefore, affirmed. 

~®l)Jl!I J!®~)J ~~l\2\te Ultnaiy Jc::::-- · · \ ( . / · 1;- ~---. _ L _, '"; . ./--.._______, /v 1 U1 , 1 I< uu1A'Ju 7/ 
~ Connissioner. · 

Dated June 27, 1936. 


